


WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF HEALTH AND

SOCIAL SERVICES b0 BOX TG
JUNEAU. ALASKA. 9010630
DIVISION OF FAMILYAND YOUTH SERVICES PHONE: " (907)465-3170

Date: February 25, 1993

Honorable Con Bunde, Representative
Alaska State Legislature

Subject: Statistical Request HB 100

Dear Representative Bunde,

Your staff requested additional information from DFYS concerning the number of
juveniles that would be affected under HB 100. Please find attached the information
for FY 1991 FY 1992 and the first six months of FY 1993.

cc. Representative Brian Porter, Chairman
House .Judiciary Committee
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HB 100

DHSS Youth Offender Statistics

FY 1991 - 1 of the 2 cases referred were
form ally charged with murder 1st, murder 2nd
or attempted or solicited murder. One

case was waived into adult court.

FY 1992 - 9 of the 10 cases referred were
formally charged with murder 1st, murder 2nd
or attempted or solicited murder. Six

cases were waived into adult court.

FY 1993 - (7/1/92-12/31/92) 0 of the 1 cases
referred were formally charged with murder
1st, murder 2nd or attempted or solicited
murder. No cases were waived into adult
court.

Total referrals 13, with 10 form ally
charged and adjudicated or convicted in adult
court.

FY 1991 - 4 of the 6 cases referred

were form ally charged with an unclassified or
class A felony and had a previous
adjudication anywhere for a felony. One case
was waived into adult court.

FY 1992 - 2 of the 6 cases referred

were form ally charged with an unclassified or
class A felony and had a previous
adjudication anywhere for a felony. One case
was waived into adult court.

FY 1993 - (7/1/92-12/31/92) 2 of the 3 cases
referred were formally charged with an
unclassified or class A felony and had a
previous adjudication anywhere for a felony.
One case was waived into adult court.

Total referrals 15, with 8 formally charged
and adjudicated or convicted in adult court.

FY 1991 - There were 0 cases referred in
this category.

FY 1992 - There were 0 cases were referred
in this category.

FY 1993 - (7/1/92-12/31/92) There
were 0 cases referred in this category.
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CS FOR HOUSE BILL NO. 100( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES BUNDE, Green

A BILL
FOR AN ACT ENTITLED
"An Act providing that juveniles 16 years and older who commit unclassified or
class A felonies shall be charged, prosecuted, and sentenced i.i the same manner

as adults."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.10.010 is amended by adding new subsections to read:

(e) The procedure prescribed in AS 47.10.020 - 47.10.090 and the Alaska
Delinquency Rules does not apply when a minor is 16 years of age and older and is
charged with an unclassified felony or a class A felony.

(0 If aminor is charged with an offense specified in (e) of this section, the
procedure prescribed in AS 47.10.020 - 47.10.090 and the Alaska Delinquency Rules
does not apply with regard to a charge that is properly joined to the offense described
in (e) of this section.

(9) A minor accused of an offense specified in (e) or (f) of this section shall
be charged, prosecuted, and sentenced in the superior court in the same manner as an

-1- CSHB 100( )
few Texr. Underlined [DELETED TEXT BRACKETED)
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adult.
(h) Nothing in (e) - (g) of this section limits the right of a party to an action
under this chapter to seek closure of a case under AS 47.10.060(a) and prosecution of
the minor as an adult.
* Sec. 2. APPLICABILITY. This Act applies to offenses committed after the effective
date of this Act.

CSHB 100( )
New Text Underlined IDELETED TEXT BRACKETED]



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA
EQAOZ)(3275;31?:.:;2265-2450 130 Seward Street, Suite 409
M ail Slop 3101 Juneau, Alaska 99801-2105
MEMORANDUM February 10, 1993
SUBJECT: Do the amendments made by House Bill 100, relating to the

disposition of certain criminal offenses committed by minors,
change a rule of court, Delinquency Rule 20, so that the
proposed changes required acknowledge the change in court
rule and adoption by a two-thirds vote?

TO: Representative Con Bunde
ATTN: Jenny Murrav

FROM: Jack Chenowe
Legislative Con

Under article IV, section 15, of the Alaska Constitution:

RULE-MAKING POWER. The supreme court shall make and
promulgate rules governing the administration of all courts. It shall
make and promulgate rules governing practice and procedure in c'vil
and criminal cases in all courts. These rules may be changed by the
legislature by two-thirds vote of the members elected to each house.

Additionally, our current bill drafting rules require that court rule changes be
identified in the bill title, and that the measure contain some provision under which
a proposed court procedural rule change is identified in order to present the
opportunity for a two-thirds vote. See Manual of Legislative Drafting, pp. 12,13; 3l-

The drafting manual provision follows from and must be read in tandem with the
applicable Uniform Legislative Rule, Rule 39(g), by which:

() Ifabill or portion of a bill contains matter changing a supreme
court rule governing practice and procedure in civil or criminal cases, the
bill must contain a section expressly citing the rule and noting what change
IS being proposed. The section containing the change in a court rule must
be approved by an affirmative vote of two-thirds of the full membership of
each house. If the section effecting a change in the court rule fails to
receive the required two-thirds vote, the section is void and without effect
and is deleted from the hill. The fact that a bill contains a section which

(continued...)
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Representative Con Bunde
February 10, 1993
Page 2

In its consideration of the handling of bill material affecting court rules, the drafting
manual notes an important distinction applicable to court rule drafting and sets out
the obligation of the responsible drafting attorney:

The basic problem for a drafter is two-fold. First, the drafter
must determine if a provision of the draft would have the effect of
amending a rule of court. Secondly, if a rule is affected, the drafter
must then determine whether the change is

(1) a matter of substance (subject to legislative change
with no special requirements);

(2) a matter of practice or procedure (subject to
legislative change with a two-thirds vote and a special notation in the
title and body of the bill); or

(3) a matter of judicial administration (not subject to

legislative change).

Matters of substance include limitation of actions, burden of
proof, presumption, creation of courts, and matters of jurisdiction.

Rules of practice and procedure are usually considered to
include such matters as forms of action, how an action is commenced,
the manner of notice, pleading and motion practice, joinder of causes,
parties, pre-trial practice and discovery, calendars, the conduct of the
trial, stay of proceedings, the procedures by which a judgment is
enforced, post-trial proceedings such as motions for new trial, the
assessment of costs, the time of appeal, venue, evidence, and proce-
dures involved in special proceedings such as adoption and probate.

Rules of administration of courts include the traditional areas
of court internal administration protected by the doctrine of separation
of powers and those rules enacted for the administration of a unified

court system.

Manual of Legislative Drafting, pp. 37, 38.

(.. .continued)
changes a court rule shall also be noted in the title of the bill. The section

or sections relating to the effective dates must be approved by an affirmative
vote of two-thirds of the full nembership ofeach house. Ifa section setting
out an effective date fails to receive the required two-thirds vole in either
house, the section isvoid and without effect and is deleted from the bill.
The fact that a bill contains a section which sets out an effective date shall
also be noted in the title of the bill.
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Thus, not all changes affecting matter set out in court rules that are the subject of
pending legislation trigger the formalities of adoption required by article IV, section
15 and Uniform Rule 39(e). The legislature is tree to change a matter of substance
without the necessity of meeting those requirements.

In conjunction with House Bill 100, of which you are principal sponsor, someone has
contended that, because the proposed changes impact Delinquency Rule 20, the bill
must be redrafted to meet the requirements of Uniform Rule 39(e) and may only be
adopted with a 2/3 vote.

For the reasons set out below, | think not.

Delinquency Rule 20, which cross-references AS 47.10.060, one of the sections being
amended by this measure, contains five subsections. Four of the five are not affected

by the bill -

- subsection (b) of the court rule, setting out permission to file a waiver
petition, does not appear to be changed by the proposed amendments made by the
measure;

- subsection (c) of the rule, addressing the hearing on the waiver petition, is
unchanged by the measure;

-- subsection (d) of the rule, speaking to the content and effect of any waiver
order entered by the court, is unaffected by the measure; and

-- subsection (e) of the rule, authorizing the holding of a minor waived for trial
as an adult, is unaltered by the measure.

The contention, then, must be that the changes proposed by House Bill 100 affected
Delinquency Rule 20(a). Rule 20(a) provides:

Persons Subject to Trial as Adults. A person may not be tried
as an adult for a delinquent act committed while the person was under
the age of 18 unless the court haswaived juvenile jurisdiction.

Butisn’t this court rule no more than arestatement -rf the substantive state law?
Note that AS 47.10.010(a) already sets out the jurisdiction of the trial courts as it
relates to juveniles or minors:

(a) Proceedings relating to a minor under 18 years of age
residing or found in the state are governed by this chapter, except as
otherwise provided in this chapter, when the couit finds the minor

(1) to be a del'nquent minor as a result of violating a
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criminal law of the state or a municipality of the state; ..

In the same provision, the legislature has arguably reseived to itself ("except as
otherwise provided in this chapter") the opportunity to change by law the statement
of the court’s juvenile jurisdiction. The waiver provisions themselves, set out in
AS 47.10.060 and addressing, as they do, the question of whether ajuvenile shall be
subject to the delinquency provisions or the juvenile.procedures, are both procedural
and substantive. The procedural elements of the existing waiver statute, as applied
to juveniles, are not changed. What is changed is the manner of the court’s handling
of juveniles, that is, of the rights that juveniles enjoy, and that alteration in the form
of proceeding is, in my view, a substantive change that is arguably either a
restatement of the scope of the trial court’sjuvenile jurisdiction or a further limitation
on the presumption that the juvenile who commits a serious offense, or who is caught
up in a series of serious offenses, does not enjoy the benefit of the presumption given
all other juveniles as to the treatment he or she will receive by the courts. Both
involve substantive law; neither affects the requirements of article IV, section 15. A

| suggest further that Delinquency Rule 20(a) adds nothing to the existing legislative
enactments. Read together, AS 47.10.010(a)(1) and AS 47.10.060 reach the same end
as the one sentence statement of Rule 20(a). The court rule may be more succinct--

& The Alaska Supreme Court, in Ware v. Anchorage.439 P.2d 793 (Alaska 1968),
offers this terse distinction:

The authorities generally agree that substantive law creates, defines,
and regulates rights, while procedural law prescribes the method of enforcing
the rights.

493 P.2d 793, at 794 (footnote omitted). See also Main v. Slate. 668 P.2d 868 (Alaska App.
1983), at 872.

As regards juvenile jurisdiction, the rights of a juvenile that are defined and regulated
by AS 47.10-and that are altered as to certain juveniles by the changes proposed by HB 100-
include those identified by the court in a note appended to itsopinion in P.H. v. State.405
P2d 837 (Alaska 1972):

The list of substantial statutory benefits flowing from disposition
through children 3 court proceedings includes the following: no criminal
conviction or the attendant employment prejudice and loss of civil rights
[AS 47.10.080(g)]; minimal publicity concerning an adjudication [AS 47.10.-
090]; a maximum period of commitment which cannot exceed the child3
twentieth birthday [AS 47.10.080(c)(1)]; and perhaps conceptually most
important, a benevolent altitude [AS 47.10.280-now AS 47.05.060] dictating
specialized rehabilitative treatment [AS 47.10.150 - 260].

504 P.2d 837, at 842 (note 12).
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indeed, more artful in its expression-but the court’s jurisdiction over: juveniles is
actually defined by the statutes, not the rule. The court rule may be procedural, but
it flows from the legislature’s determination of the divided jurisdiction and where the
line of that division shall be drawn. "

Finally, any hesitancy on my part to treat this as a substantive matter evaporated
when | reviewed an early Alaska Supreme Court case in which the court itself
seemed to reach the conclusion that the matter of how a child ought to be handled
should be treated asjurisdictional. The case was P.H. v. State. 504 P.2d 837 (Alaska
1972). A threshold question examined in the court’s decision involved whether
jurisdiction of the children’s court--the court itself spoke of “jurisdiction"--was
dependent on the age of the child at the time of the alleged delinquent acts or at the
time the proceedings were commenced under AS 47.10. It concluded:

We hold that from the moment a child commits an offense he
is exempt from criminal prosecution until the children’s court properly
waives its jurisdiction.

504 P.2d 837, at 842 (emphasis added). Thus the courts, like the legislature, have
come to view AS 47.10.010 and the companion waiver provisions, AS 47.10.060(a),
as fundamentally jurisdictional. And matters of jurisdiction, the legislative drafting
manual concludes, are substantive, not subject to the court rule change constitutional
requirements.

This is my assessment of whether reference to a court rule change is required by
House Bill 100. If you disagree with my contention--if you are of the view that
Delinquency Rule 20(a) is more than substantive and does, in fact, add a dimension
that should be considered as falling within the rule change requirement-then of

A The test is laid down in Nolan v. Sea Airmolive. Inc.. 627 P.2d 1035 (Alaska

1981):

For the court to invalidate a statute as "procedural™ requires us to
find, first, that the statute indeed conflicts with a rule promulgated by the
court, Matanuska Maid, Inc. v. State. 620 P.2d 180, 188 (Alaska 1980),
second, that the main subject of the statute is not substantive with only an
incidental effect on procedure, Winegardner v. Greater Anchorage Area
Borough.534 P.2d 541, 547 (Alaska 1975), Channel Flying. Inc. v. Bern—
hardt. 451 P.2d 570, 576 (Alaska 1969), and finally, that the legislature has
not changed the rule with the stated intention of doing so, Lecge v. Martin.
379 P.2d 447, 451 (Alaska 1963).

627 P.2d 1035, at 1040.
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course the necessary court rule change provisions should be added to the title and
body of the bill, and you should direct me to do so. My own reading was to the
contrary, and because of that | have not included any reference to court rule changes
to the drafts of the bill that were provided to you. Additionally, it is not generally of
advantage to the legislature to treat a substantive change as a court rule change
simply because this creates the need of a two-thirds vote, which can be difficult to
obtain.

JBC:pl:gc
93-076.plm
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MEMORANDUM

To: Representative Brian Porter
Chair, House Judiciary Committee

From: Representative Con Bunde
Date: February 8,1993
Re: House Bill 100- Prosecuting Juvenile Felons

House Bill 100 has sucessfully passed through the House Health, Education
and Social Services Committee. | respectfully request that HB 100 be
scheduled for a hearing at your earliest convenience.

The bill provides that juvenile murderers and serious habitual juvenile
offenders, rather than the state, have the burden of proving to the that the
juvenile can be rehabilitated by staying in the juvenile system.

Although the bill will essentially apply only to a small number of juveniles
(six minors would have been affected by the bill in 1990), by targeting the
offenders who pose the greatest risk to society, the bill makes an important
improvement in the juvenile justice system.

If you have any questions regarding HB 100 please do not hesitate to contact
my office at x4843. Thank you in advance for your assistance and early
scheduling of this legislation.
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Sponsor Statement
House Bill 100
Relating to Criminal Charges Brought Against Minors

The current juvenile justice system does not deal effectively with violent or chronic
juvenile offenders. House Bill 100 reforms the juvenile justice system allowing for the
very small number of serious or habitual juvenile offenders to be treated as adults. In
doing so, the legislation balances the needs of society to be protected from dangerous
offenders against the importance of treating the vast majority of minors within the
juvenile justice system.

Under current law, people under 18 are treated as juveniles. With only one exception,
no matter what crime is committed or how \;;.uiy felony convictions the person has, a
person under 18 who is convicted of a crime is. released from all state supervision at age
20. The person must be released even if it is dear that the person continues to present a
serious threat to the public safety. The only exception is where the state can prove that
the minor is not amenable to treatment as a juvenile.

Until late 1989, in deciding whether a minor was amenable to treatment, the courts
relied heavily on the testimony of expert psychiatrists and psychologists. However, in
R.H. V. State, /1] P. 2d 204 ( Alaska App. 1989), the court ruled that requiring minors to
be examined by psychiatrists and psychologists to determine amenability to treatment is
unconstitutional. Today courts are increasingly being asked to decide whether a minor
is or is not amenable to treatment without the benefit of expert testimony.

The level of potential dangerousness presented by teenagers who commit murders, or
who commit other serious felonies and have a record of committing felony offenses, is
extremely high. In these cases, the courts must have access to the greatest possible
amount of information about the minor before making a decision to treat the minor as
ajuvenile or as an adult. The only way it is constitutionally possible for the courts to
gain access to this type of information is to switch the burden of proving amenability lo
treatment from the state to the minor.

House Bill 100 requires a very limited number of minors to prove that they are
amenable to treatment as a juvenile before they can be kept within the juvenile justice
system. Under HB 100, the burden of proof is shifted only when the minor is 15 years
of age or older and (1) is charged with murder or attempted or solicited murder; (2) is
charged with an unclassified ( e.g. forcible rape) or class A felony ( e.g. first degree
assault) and has previously been adjudicated as a delinquent for a prior felony offense;
or 93) has previously been prosecuted as an adult.



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) -165-3867 or -165-2-150

FAX (907) -165-2029 130 Seward Street, Suite 409
Mail Slop 3101 Juneau ,Alaska 99801-2105
MEMORANDUM February 1, 1993
SUBJECT: House Bill 100, criminal charges against minor-sectional
analysis
TO: Represe.
FROM: Jack Cht
Legislatr

The measure provides for automatic treatment of certain juveniles 15 years of age
and older as adults for purposes of disposition of certain criminal offenses.

Section 1of the bill provides that a minor under 18, but at least 15, must be tried as
an adult if the minor is charged with 1) murder or attempted or solicited murder; 2)
an unclassified or class A felony, and the minor has been previously adjudicated
delinquent for felonious conduct; or 3) any felony, if the minor has been previously
.adjudicated delinquent twice for felonious conduct, or has been previously tried and
convicted as an adult on a felony charge. The minor must also be tried as an adult
on all related charges (e.g., a charge of burglary for breaking into a house to commit
a rape).

Under the other changes made by section 1, the minor may petition the court :0 be
tried under juvenile procedures, notwithstanding the charges against him or her. The
minor bears the burden of persuading the court that juvenile proceedings would be
appropriate, unless the minor contends that he or she cannot be properly tried as an
adult (for instance, that he or she has not previously been adjudicated delinquent for
fel ;ous conduct). In that case the state bears the burden of proving that the minor
has jeen previously adjudicated delinquent as the state alleges.

Finally, section 1 provides that current law, allowing the state to seek prosecution as
an adult of any minor for any offense, remains in effect. (Under current law, the
state must show that the minor is not likely to be amenable to treatment before
reaching age 20.)

Section 2. adding a new subsection to AS 47.10.060, introduces the opportunity for
a minor to present the evidence of a professional that the minor is amenable to
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treatment before reaching the age of 20, the threshold requirement to consideration
of whether the minor shall be treated as ajuvenile or tried as an adult.

Section 3 provides that a minor who is charged as an adult under section 1, but who
is convicted only of a lesser offense that would not have given rise to an adult charge
under that section, shall have his or her case disposed of under juvenile proceedings.
However, the state may petition the court to sentence the minor as an adult, in which
case the state must show that the minor would not be amenable to treatment before

age 20.

Section 4 provides that the bill, if enacted, would apply only to offenses committed
after the effective date of the enactment.
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February 3, 1993
Rap. Con Bunde

State Capital Building
Juneau. Alt

Dear Rep. Bunde:

Thank you for introducing HB100 into the House thia

aflaaion. It will be instrumental in halping to axpedite tha
prosecution of violent Juvenile criminals in our Justice
syatam, Presently, because of unrealistic burdens put on

both the police and prosecution, waiving violent, Juvenile
offenders from Juvenile status to adult court can take years.
In the mean time, the violent offenders are housed in youth
facilitiaa, auch as McGlaughlin Youth Cantor, along aid«
youths whose crimes ore non-violent and are excellent chances

at rehabilitation. The management at the youth centers then
has to deal with "inmates" whose violence has elevated them
to haro status among tha ©the*? juvanilas. Obviously, thia

has a detrimental effect on the youth center as a whole.

The reason that 1 am both fam iliar and concerned about the
Juvenile Justice system is that my family was victimized by a
violent juvenile. In Qatober of 1989, several members of my
family, Including myself and my father, found my murdered
brothers body shoved in a closet in hla suburban Anchorage
home. He had been shot three times at close range, the
last shot coming at point blank range to the head. The only
thing missing from the home was a sports car. The next day,
a sixteen year old man was arrested driving Duanes* car. He
was taken to the police station, and the police, under the
advisement of the D istrict Attorney, asked if he wanted his
parents called. He declined to have his parents notified,
was read his rights in accordance with Miranda, and
proceeding to tell in horrifying detail how he had gone to
Duanee home for tha explicit reason of stealing the car. He
had brought with him a stolen .357 magnum. Before the young
man la ft Duanes' home he had fired three rounds into Duane,
grabbed a 7-up out of tha refrigerator and taken tha car. He
returned to the house twica after the shooting, onee to show
off the body to a friend, and once to take sons boar. The
juvenile confessed to all of this on videotape, and than took
tha police to Service High School, whare ha had hidden the
murder weapon in the woods.

It seemed to everyone involved that this case would come to

a relatively apeady conclusion. The DA went as far as to
asaign the caaa to an assistant DA that had never tried a
murder case bafore, because this one seamed so easy. In the

first actual aeries of hearings held on the case. Judge Peter
Michalaki ruled that the Juvenile could not be rehabilitated
by hie twentieth birthday, and should therefore stand trial
in an adult court. Because of tha fact that the Stats had
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the hurdan of proof in the waiver proceeding, tho Juvenile
did not have to offer any information whatsoever. It did not
coma out that the defenaa had examined the jJuvenile with
thair own psychiatrist and had choaan not to make their
finding® known to the court. It did not come out that the
offenders own counselors advised that ha not be relaaaed. It
did not come out that three months prior to the murder, tho
Juvenile had gone through a paychological treatment program
at Charter North Hospital. The reason that none of those
things coma out 1ia because tha juvenile did not hove to show
that ha could be rehabiJ itated, he merely had to hope that
tha Judge would think ha waa a nice young man. Evan without
all of the truth being told at the hearing, Michalaki ruled
that the youth be waived to adult court, noatly on the
evidence of the videotaped confeaalon.

In the summer of 1991, the appellate court overturned the
declalon of Michalaki, bacauaa, t.ney aay, the parents should
have been called before tha police questioned the suspect.
This ruling was made despite the"fact that the police CALLED
THE DA"S OFFICE PRIOR TO THE QUESTIONING TO BE SURE OF
PROCEDURES. The appellate court ruled that the case ahould
go back to Suparior Court for another waiver hearing, this
time without the confession or any of its "fruita"™ (i.e. the
murder weapon as well as other evidence). By now, two years
had passed since the confession.

In lata 1991, the Supreme Court agreed to h-rar the case of
the parental notification issue, end in Feb*, aary 1992, held
oral arguments on the case. As of Februar, 1993, they have
still not made a ruling on the ease. The Juvenile id
approaching the age of twenty, at which time he ia supposed
to either be released, if he is juvenile, or triad, if he
is an adult.

My family has been forced to listen to the court while they
worry about dotted i"a and crossed t°"s for almost four years
now, end do not have much hope that this issue will be

resolved before its fifth year. All of this for a murderer
that was csught and confessed within one day after we found
the body. If there had bean legislation forcing the sixteen

year old to be responsible for hia actions, or at least have
to prove that h;. is worthy of another chanca, in place at the
time of ay brothers murder, ay family wouJdd not have to ait
back, month aftar month, year after year, and wait for

Justice to take place. It ia time that we made violent
people of any age responsible to their victims and to
society. It only seems fair to give the victims of crinoa at

least as many rights as the criminals themselves.

Sincerely,

8220 Frank St.
Anchorage, AK 99518 “*
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Fauta Lindstam
443L Riverton nver.ue
Anchor Side. AK 995|a—-365"

Representative Con Bunde
State Capita.l.
Juneau., AK 99S501-11.82

«January 25, 1993

uear Representati ve Bunde.

you may remember me. Early in the campaign you stopped

at my house to chat. | Hn probably one ot the tew women with
a baby on their hip who had a prepared list ot questions tor
you. The questions included abortion, juvenile crime. Native

alcoholism, and subsistence.

A particular issue which concerns me is the way crimes

committed by juveniles are handled by the State ot Alaska.
Juveniles who commit violent crimes should not be treated any

differently than adults. Juveniles who repeatedly commit
misdemeanor crimes should be treated the same as adult
offenders.

Someone has sold us a bill of goods which says that
juveniles can be "treated" for their social deviancyv. There
is little evidence that it works. McLaughlin Youth Center
keeps no records on which of their charges, when released, go
on to commit crimes as adults. Since the records of juvenile
offenders are sealed it is impossible to know. It is
lamentable that we assume our system is working, but we do
not know for sure. Indications are that it does not.

Why does Paula Lindstam care so much about, this issue?
My brother, Duane Samuels, was murdered October 4, 1989, He
woke up one morning and answered his doorbell to find
sixteen-year-old Jonathan Norton standing on his doorstep
with a .357 in hand. End of story (maybel should say

beginning of story). The case has been in court over three
years! Three years! The issue? Whether Norton can be
prosecuted. How ridiculous’

Last month in unrelated incidences our church’s van and
two cars belonging to members of our congregation were
stolen. | belong to a very small church. The police suspect
juveniles of the thefts. Mot much effort is going into
apprehension. Cost is the major factor, but there is another
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the police go to any trouble
juvem )<? bo thev can be "treated" at

1 was approached a tew days ago by a -friend whose

bus 5and is serving a 10+ vear sentence tor assault. My
friend had read a letter to the editor which 1 wrote on this
suojer She feels quite strongly that, had her husband not

gotten the kid glove treatment as a juvenile he would not
have gone on to commit more serious crimes.

letter to the editor was published January 18 in the
lorage Daily News. Several people have approached me

about supporting a bill on this issue. My brother. Ralph
Samuels was recently interviewed on television regarding our
case. Paul Jenkins has written two editorials in The Voice
ot the Times within the past two months about juvenile crime.
We need a bill. Last year's juvenile crime bill died in the
House Finance Committee. Please sponsor a juvenile crime
package addressing the atorementioned issues. There is

a lot or momentum building now, but your help and support is
needed.

Thank you -for your time.

2z1s'MT7 - =
F-ula Lindstam



Johnny needs discipline

' I've always been perplexed by the media,
lawmakers and bureaucrats harping about
escalating youth crime and violence. It
makes -tor-good-,headlines. But why sensa-
tionaiize®a-problem that we-are little pre-
pared,to .correct?; . a
A~Many elected: officials
selVes'j. to-be -motivated, committed and
fbrward thinking. These dynamos need to
.ceUiuswhy-our IB6-year-oM murderers have
toplr recdrds.wiped clean at 18 leaving an
unsuspectingijpuhlic at risk. | would like to
know-why lawmakers ignored H3101 last
year thatrwould have made it more expedi-
tious.to'"get-a teen murdererinto adult court
where "he belongs. .

coJuvenile law ‘is embodied "in Title 47. Its
premise" is ;that":-.teen delinquents aren't
cognizant,of.their, actions. They don't com -
m<t frirnp,~btrte*crim e-like" acts. They can't

consider them -

be. punished, -only “rehabilitated.” CIlUm-
times," youth violence results from dysfunc-
tional uphbringing. Yet 48 percent dr,n't
respond to “rehabilitation," re-offend and

are returned to McLaughlin. Could it be that

you can't''‘psycho-instruct” a kid to develop-

self-esteem ? :

i Maybe Johnnynneedsto know thatregard-
less,of his background, he is to pay conse-
guences for his “crime-like” behavior. We
would me doing him a favor. But our
legislators failed to consider passage .of

SB36S* for:a juvenile hoot camp that would
cexpose .these kids .to.discipline, compassion
vand:a 'sense df accomplishment. This bill
was favored by 87 percentpolled in the bill
esponsor's district.

So what will the Juneau gang do this
otime around? Health care and budget cuts
wiU be priorities. But if all we get again is
lip-service.'-to juvenile waivers, boot camp.

.revisions, .then

parental responsibility,
other

and other Title 47

legislation wiU be

inconsequential to a society interested most

in one’'s personal “rights” to do whatever

they please at anyone's expense but their
own.

- Jay D. Page, chair

Anchorage Chamber

Crime Prevention Com mittee

- Uthrs,
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|By PAUL JENKINS

Remember Alex Felker? He was the guy
clubbed and beaten by five punks as he
walked along Spenard Road just before
Christmas, Guess what? Three of those
same little darlings went on an even more
violent spree just days later. This time, the
bunch had a gun. This time they hurt
someone else.

In the most recent episode, it3 alleged
they - and a few new buddies — rolled a
drunk, tried tocarjack a pizza delivery guy,
stole a woman"s car at gunpoint, shot at a
cab driver and attacked and seriously in—
jured a 15-year-old boy waiting in a car for
his parents -to come out of the Fred Meyer
store on Northern Lights.

What else they were up to that night is
anybody®"s guess. But what they did during
those two nights could have happened to
any of us unfortunate to be in the wrong
place at the wrong time.

All these thugs are between 15 and 17
years old. At least two ofthem are known to
juvenile authorities for past property
crimes. They have fallen into the category
of being the usual suspects when things
like this happen. And you wonder why cops
geta Iittlecranky. -

If there.is a.recent case that graphically
show fw hy'kids'involved.in Jviolent crimes..
sKd&dlautom atica” ahil.treafc-i
ehas'adultsi‘h/Itisl?

mifthe three"clowns involved in beating
Mr. Felker — and who
were involved in the
crime spree a few days
later - had been
charged as adults to be—
gin with, they likely
would not have been on
the street to be involved
in the second round of
fun. And the knowledge
that the law was coming .
down hard on them may ‘]en klnS
have kept their buddies off the street as
vell.

As it is now, they have the protection of
the juvenile justice system. We don"t know
who they are. For all we know, they"re liv—
ing next door. We likely won Tknow what
happens to them. But in comparison to
what they would have gotten in adult court,
they"ll just get their littdehands slapped. All
of this, of course, is designed to let the little
dears grow up and become responsible
adults without the onus of a criminal
record.

great. Those same protections
butt when lwas a punk kid and

Anchorage Daily News

F THE TIM E St

NIE

went over the line. But then, my friends
and 1 didn T try to shoot anybody or club
them or hit them in the head with hockey
sticks. We were stupid and insensitive, but
we weren®tviolent.

And teen-agers have not changed. Kids,
good kids who will grow up to be good citi—
zens, do crazy, non-violent tilings. Gee them
together and the lowest-common-denomi-

Monday, January 25, 1993 B5

AnsMEtrEnspare

number of people could, and would love to,
shoot back. That kind of luck is not going to
hold forever.

ItSwell past time for a slap on the hand
for these kids and others like them who
haven Tgotten the word that such behavior
iswrong. . - > m —-vif

.-The Alaska Peace Officers Association is
"drafting legislation thatwould be a big step

nator thing goes towork. They become hor— martherightdirection. .”

mones with ears. But, hopefully, it passes.

They should be allowed to grow up, get into |

college, get jobs and proceed with their lives

Among other things, ftwould:
-Prosecute 16- and 17-year-olds as adults
when they are charged with commuting a

when their brains actually begin to func— -felonious violent crime against a person.

tion.

-Retain confidentiality for juveniles

But violent kids can grow up to be vio-f charged with misdemeanors for the first

lent adults. Ifthey have a career track lead—
ing to more and more violence, we should

be trying to derail them now, before some i~

crime only. One freebie for dummies like
me . After that, it"s tell-all and show-all.
-Change the law tomake judges consider

poor soul has to deal with them in the mid-;  juvenile records as aggravating circum—

die ofthe night

I think when you®re 15, 16, 17 years old
you should have a vague notion that hurt—
ing someone else iswrong, and when you
step over the line, you should pay. About

stances when sentencing a person as an
adult

-Ensure that juvenile court-ordered
restitution continues after an offender$
19th birthday. Now, when junior hits 19,

99.5 percent of the kids know that. It'stime- such orders cannot be enforced.

to deal with those who haven™t gotten the
word.
This bunch has been lucky twice. They

ItSa start. ItSa clamed good start.
One thing is certain. Something needs to
be done — soon. The system as it stands

didn T kill anybody, despite their being Jj now isjust notworking.

armed and shooting a gun. Nobody killed
them, despite this beincr a city where any

Paul Jenkins is an editor ol The Anchorage Times.
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Legislative Research Agency

130 Seward Street, Suite 218
Juneau, Alaska 99801-2196

Phone: (907) 465-3991
Fax: (907) 463-3351

February 8, 1993
MEMORANDUM
Representative Con Bunde

FROM Maureen Weeks« 1
Legislative Analyst

Juvenile Waivers under House Bill 100
Research Request 93.125

You asked how many Alaska juveniles charged with offenses committed in 1990 and 1991
would have been tried in adult court (waived to adult court) if House Bill 100 had been law

at the time.

BACKGROUND

Any Alaskan under 18 has aright to be heard in juvenile court, where proceedings are secret,
rather than in adult court, where they are public. This right to "juvenile jurisdiction”™ must
be waived before a minor can be tried in adult court.

In Alaska, waiver takes place through a formal court process under AS 47.10.060. A minor
can be tried in adult court if the judge finds a preponderance of evidence that the minor
cannot be rehabilitated before the age of 20. When determining if a youth is "amenable to
treatment,” the court must consider the seriousness of the offense, the history of the youth’s
delinquency, the cause of the delinquent behavior and facilities for treatment.1

Under current law, no juvenile offender in Alaska is automatically tried in adult court
(waived tg adult court). Under proposed House Bill 100, juveniles would be presumed
waived to adult court if;

"DFYS Juvenile Waiver," March 1989, Division of Family and Youth Services, Alaska
Department of Health and Social Services, Juneau, p. 1
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February 8, 1993
Page 2

 they were charged with murder (first degree, second degree, attempted or
solicited);

« they were charged with an unclassified or class A felony and had previously
been adjudicated delinquent; or

they were charged with a felony of any degree and had previously been
convicted as an adult for another felony.2

We use the words "presumed waived" because under the bill, the juvenile has the right to
attempt to prove to ajudge that he or she would be amenable to treatment before turning 20,
or that the allegations were not true. It shifts the burden of proof from the prosecution to
the defense.

JUVENILES WHO WOULD HAVE BEEN WAIVED: 1990 AND 1991

A total of 20 juveniles would have been tried in adult court in 1990 and 1991, if they were
unable to prove to ajudge that they should remain injuvenile court. These 20 cases include;

»  six first-degree murder charges;
one second-degree murder charge;
three first-degree sexual assault charges;
 two first-degree sexual abuse charges;
three arson charges;
» three robbery charges;
» one first-degree assault charge; and

» one first-degree escape charge.

2An adjudication as a delinquent is a finding by a court that the minor has committed
acts that would be crimes if they had been committed by an adult. It is tantamount to a
conviction.
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The attached chart lists the juveniles presumed waived under HB 100.

A NOTE OF CAUTION ABOUT THIS DATA

The Department of Health and Social Services provided us with a database for the years
1990 and 1991. We worked from this database and the Youth Corrections administrator later
checked the database by hand to make certain that it included all prior adjudications. That
search showed that it did not. For this reason, it is possible that we have missed some

juveniles who would have been presumed waived.

| hope this information is useful. 1f you have any questions, or want additional information,
please contact this agency.

Attachment



JUVENILE FELONY OFFE

ERS PRESUMED WAIVED TO ADULT COURT IN
UNDER HOUSE BILL 100 OF THE 18TH ALASKA LEG

1990 AND 1991
ISLATURE

|dentification Offer SSr];su\r/nVQ F o Prior Adjudication as a Deling ueg
sof ate Date of Prior harge Lﬁﬁcated
Date of Birth - Sex @e?gr?gl Referral Charge ense Reterred Aajucﬁcatmn A(ﬁu&lc%ted ense
1990
081373 - Male 17 Murder 1 Unclassified 12/06/%0
0/0/73 - Male 16 Murder 1 Unclassified &40
QU414 - Male 16 Murder 2~ Unclassified /17/0
OW/12/74 - Mele 15 Sexual Assault 1 Unclassified 03/16/%0 0/2/%0 ~ Burglary 1 "B' Felony
Y72 - Male 17 Robbery 1 "A'Felony 248 W1/  Criminal Mischigf2 ~ "C' Felony
06/08/73 - Male 16 Arson "A'Felony 2/10/0 0/09/90 Burglary 2 "C' Felony
1991
LFA/73 - Mele 17 Murder 1 Unclassified /9L
Q/0/74 - Mele 7 Murder 1 Unclassified 041801
1072476 - Male 15 Murder 1 Unclassified 12/10/91 & 12/1301
06/15/74 - Mele 17 ‘ Mijrder 1I anlass!;!eg 1271301 et o
- 16 exual Assault 1 Unclassifie 01801 05/0 g 02/(13/90; elon
(AT - el . Burglary &( ) B Felongll
1/18/% - Male 15 Sexual Assault 1 Unclassified AL 07/26/%0 Burglary 1 "B' Felony
WAYT3 - Male 17 Sexual Abuse 1 Unclassified B/3aL 07/ Rohbery 1 "A' Felony
Q1974 - Male 17 Sexual Abuse 1 Unclassified 042301 120V Sexual Assault 1 Unclassified
1V1Y75 - Mele 15 Arson 1 "A'Felony B2 112/ Theft 2 "C' Felony
0306/74 - Male 7 Escape 1 "A'Felony 101391 (/1391 Escape 2 "B' Felony
10/12/%9 ~ Burglary 2 ‘C' Felony
10/03/74 - Male 17 Robbery 1~ "A'Felony V2390 B0  Criminal Mischief2 ~ "C" Felony
/Y73 - Male 7 Arson 1 "A' Felony A7 10/26/90 Arson 1 "A' Felony
/1974 - Mele 7 Assault 1 "A'Felony 10/80 92/ Burglary 1 "B' Felony
08/L7/76 - Male 15 Robbery 1 “A'Felony /201 1010801 Burglary 1 "B' Felony
Note: ynger CSHB 100, a juvenile offen c(ijer aged 15through. 17 would be waived to adult court ifcharged with the following offenses:
Irst- de%reF %%r Secon %; emur ror ttempted or solicited murder;
x an nclaz ed oracass eI Wge ha reylou beten adjudicated delinquent fora felony offense; and
egr the Juvenile Erewousv een C(f victed of a felony.
Thej Juven ewo the'rig tto attempt to prove that he or she wou be amenablet freatment before age 20.

Data provided by the Department of Health and Social Services.
Prepared by the Legislative Research Agency, February 1993 (93.125).
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FISCAL NOTE SUMMARY—- HB 100,

Agency
Dept, of Public Safety
O ffice of Public Advocacy

Public Defender Agency

Dept,

of Health & Soc. Ser.

Charges Against Minors

Amount



" FISCALNOTE

STATE OF ALASKA BILL NO: HB 1QQ
1993 LEGISLATIVE SESSION

Revision Date: Dept. Affected: ~ Ponlir. Safe
Title:  * An ar.r relating th criminal charges BRU Alaska Stare Tronners
funohr acainsf minnr s, Component: nptarhmpnts_

Sponsor:  Representative Bnnrle
Requestor: ~ Representative Bunde COMPONENT SERIAL NO. 79

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not incluced)
OPERATING FY % FY %5 FY 96 FY 97 FY 98 FY 9

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAINS
MISCELLANEQUS
TOTAL OPERATING

CAPITAL

REVENUE FUND
SOURCE:

FUNDING:  (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 G-/VHTIA

Other

TOTAL 0 0 0 0 4 0
POSITIONS:

FULL-TIVE 0 0 0 0 0 0

PART-TIVE 0

TEMPORARY 0 0 0 0 0 0
Estimate of current year (Y 93) impact; $

ANALYSIS: (Attach a separate page if necessary.)
No significant fiscal impact upon the Alaska State Troopers is anticipated.

S b b
S & &
RS
S
S &b
S b b

o
o
o
o
o

Prepared By:  Francis C Allan Phone:  -2s3-ssfiai.
Division; Alaska State Troopers Date:  02/05/93
Approved by Commissioner: Date: 24/

L Burton, Dent, nf Pnhlin Safety
PREPARER TO PROVIDEALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Agency:

r« K92 Page 1 of 1



FISCAL NOTE
STATE OF ALASKA BELL NO. HB 100
1993 LEGISLATIVE SESSION

1F%\/ISIm Date: I e Depangfeﬁnt %?fedaj: Adin stration
i3 'AnActreanrg tociminel charges brougnt against BRU: Office of Public Advocacy

minors. Component: Office of Public Advocacy

Sponsor: Representative Bunce

Requestor: House HESS COMPONENT SERIALNO. 43

EXPENDITURES/REVENLES:

CPERATING Yo % Y% FYor FY®B FY®
PERSONAL SERVICES 0 0 0 0 0 0
TRAR 40 41 42 43 44 45
CONTRACTUAL 482 496 A1 %6 2 8
SUPPLIES 0 0 0 0 0 0
EQUIPVENT 0 0 0 0 0 0
LAND &STRUCTURES 0 0 0 0 0 0
CRANTS, LAINB 0 0 0 0 0 0
MSCELLANEQLS 0 0 0 0 0 0
TOTAL OPERATING 2 537 %3 %9 6 803
CAPITAL 0 0 0 0 0 0
REVENLE
FUND SOURCE: 0 0 0 0 0 0
FUNDING, _

10 Feceral Receipts 0 0 0 0 0 0
1003 GF IVHioh 0 0 0 0 0 0
14 G- 2 K37 %3 %9 586 603
1006 G/Progyam Receipts 0 0 0 0 0 0
1006 GF/VHIIA 0 0 0 0 0 0
OHR 0 0 0 0 0 0
TOTAL 2 K37 %3 %9 %6 603
POSITIONS:
FULL-TIVE 0 0 0 0 0
PART-TIVE 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estirete of current year (FY9B) impact: Nore
ANALYSS: (Attacha separate page if necessary.
S0 At ( Ay parale ag )

Prepared by, Brant MoGee. Public Advocate Phone:  274-1634

Division: - Office of Public Advocacy i Date:

Approved by Commissioner: Bear Usera 1l

Agnoy: %mnlstrailon ey i Dete:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution informetion call the Governor's Legislative Office P 1 of 2

Rev 11/92
2MECHYBOLK



t
CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No  HB UIQ—

Passage of HB100 w ill cause fundamental changes in the way that
many juvenile cases are now processed through the justice system.
In several important classes of cases the b ill would create a
presum ption-'that the juvenile is not amenable to treatment and
should therefore be waived into adult court- This section of the
law w ill generate many more waiver hearings at which it w ill be
necessary for both the state and the defense to call experts in

psychology and psychiatry to provide evidence to the court
regarding amenability to treatment.

During calendar 1992 OPA provided representation to approximately
20 juveniles who were‘subject to cm rent-waiver- proceedings. It
is anticipated fh'at passage' of HB100 would generate at least 10
more cases statewide that would involve both waiver proceedings
and subsequent proceedings in adult court. Average contractor
costs for these cases during calendar 1992 in Anchorage was
$3,820-00. Expert costs are estimated at $1.0 per case. The
contractual costs reflected on the attached fiscal' note are

therefore $78.2 for FY94.

The automatic waiver provisions of HB100 are also triggered
whenever a juvenile charged with a Class A or Unclassified felony
has been previously adjudicated on a felony. This provision is
likely to generate many more contested adjudications in juvenile
court because any admission to a felony would create the
necessary predicate for an automatic waiver if the juvenile was
later charged with a serious felony. There is little doubt that
HB100 w ill generate more contested adjudications, but because we
are unable to provide any estimate of the cost of such a trend it
is not included in the fiscal note.

It should also be noted that one recent waiver case, not yet
completed, has already cost this agency $8,755.00.

page ?_ of



FISCAL NOTE

STATE OF ALASKA BELL NO. HB 100
1933 LEGISLATIVE SESSION
Revsion Date: Departrrent Affected: - Administration
life “An Act refating to cnminel charges brougnt against mnors.* BRU Public Defender Agency
Component: Public Defender Agency
Sponsor Represenative Bunce
Reijuestor COVPONENT SERIALNO. 1631
EXPENDITUREYREVENLES:

CPERATING FY % Y% Y% FY 97 Y8 Y9
PERSONAL SERVICES @23 642 &1 @1 n1 2
TRAA 6.0 62 64 64 8 70
QONTRACTUAL 150 155 160 165 170 175
SUPPLIES 20 0 0 0 0 0
EQUIRVENT 40 0 0 0 0 0
LAND &STRUCTURES 0 0 0 0 0 0
CRANTS, LAIVG 0 0 0 0 0 0
MSCELLANEQLS 0 0 0 0 0 0
TOTAL OPERATING 83 &9 &85 a2 R7 %7
CAPITAL 0 0 0 0 0 0
RBVE\LE 0 0 0 0 0 0
FUND SOURCE:

FUNDING
1002 Fegeral Receipts 0 0 0 0 0 0
1008 GF MHtch 0 0 0 0 0 0
104G 83 &9 &85 a2 RB7 %7
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GFAVHIIA 0 0 0 0 0 0
OHR 0 . 0 0 0 0 0
TOTAL 83 &9 85 a2 R7 %7
POSITIONS:
RUL-TIVE 20 20 20 20 20
PART-TIVE 0 0 0 0 0 0
TEVPORARY 0 0 0 0 0 0
Estimte of cumew (RS |mpac[tf
AALYSS: a Separate page
AR ( parate page if necessary.)

Prepared by: John Salem, Public Defencer J Phone: 20-A1

Dvision. Public Defender Agency 77 Dale:

by Commissioner - Nanov Bear Usera /4.y
w Administration h\i y Dite: =
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNCR'S LEGISLATIVE OFFICE
For further distribution inforretion call the Govemor's Legislative Office
Rev 12 Page 1of 5
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FISCAL NOTE

STATE OF ALASKA BELL NO. HB 100
1993 LEGISLATIVE SESSION

ANALYSS: (eoniees)

Fiscal Inpect

Itis the Public Defender's position that there will be a distinct fiscal impact on this agency if HB 100passes into law. |nprior years when similer legislative
roposals were being promoted the Department of Lawhad suiggested that ten (1) or [8ss chiloren would be affected statewde by this type of legislation,
Public Defender&;e Is very skeptical of those estimates. The changes proposed provide for automatic waiver of juveniles 15ears ofage and
older accused of murcé¥, attempted murder and/or solicited murder. This fll also provices, for waiver for any 15-year dld or above Charged With an
unclassified or class Afelony under certain circumstances. Those circumstances involve the prior criminal/juvenile history of the child in that where a minor
has previously been aojudicated as a delinauent inthis or another juriscliction for felony level conoluct the Case will go to'adult court. The Public Defender
(/Jilgerw estintates suggjest that,there wll be at least ten cases in Anchorage which will trigger waiver into adult court ndler this new proposal. Olher areas
the Slate wil generate ackitional cases.

Other juvenile cases will also be affected by this lawin that it will be very important for, lawyers representing minors accused of delinguent acts foacvise
thema the effect of admtting felony level conduct, The minorvull be acvised that a serious Subsequent charge following admission to felony level conduict
ina petition of delln(}uencywll result in likely waiver into acult court concomitant with the serious penalties which ar available and regularly inposed.
The result will be that marty more riginel pefitions against minors will be, contested injuvenile court. Under the current system most kids féss up" and
itle court wrangling occurs as a guilt Or innocence. The court and the parties can then focus on therapy and rehebilitation. The new systemwill undermine

this foous andl will Create a labor intensive aojucicative stage lor both prosecttion and defense.

In FY @ the Public Defender Agency processed. 17,04 cases wilh only 54 taff attorneys spread out over 12 office locations. O these 17004 case,
S0were gwemle_dehnquency ratfers.. Because juvenile proceedings inthe past have been less adversarial than adult court case proceedings, resources
were not focused inthat arend.  ffthis Al becomes lawmore resources will be required, Currently in the Anchorage office, for example, one laiwyer handles
dl I1uven|Ie matters. InFY 9she processed 226 cases. (It should he noted that national caseload standards, indicate that an attomey handling juveniie
(el matters should not handle more than 200cases peryear.? This proposal wil |rr[erls|f¥the litiggtion inall juvenile cases wherein felony conolct
is alleged, Wil increase the number of waiver cases and will generally change the character of the juvenile justice’system, not necessarily for the good.

Given the above the Public Defender Agency il require an aoiitionl onelf tirme attorey with felony level experience as well as a elf-time paralegal.
This team wil work hoth in Anchorage and Fairbanks to handle V\ejvegl?etnmns and to givé support to'the general juvenile caseloads at those locations,
Sorme Bush travel may also be required inthat juvenile cases are filed all over the state. “One firel note with'respect to fiscal impact-resources for special
kinds of cases cannof be evaluated ina vacuum. Inthe last five years the Alaska, Public Defender Agency has experienced a 45 percent increase s
overall caseload. Much of the increase is due to beefed up criminel prosection efforts on Ihe part of the State.  Agaitionally, Chilal in Need of Ad cases
are skyrod<et|n% which airectly affects the ability of family law lawyers, especially in Anchorage, to devote time to jivenile cases.  Given these
circustances, the fiscal note Herein is seen as a Very modgst reaction to the effects of HB 100

§17leg3I08GSE KPR Pafo 2 of 5



FISCAL NOTE

STATE OF ALASKA
1993 LEGISLATIVE SESSION

ANALYSIS: (corti)

100 Persondl Ser\lﬂces

]/2ParaJegaI Assmtant Anchorae)
ravel:
ProfessionaJ and Experts

Contractel:

Expert Whtnesses, office space
Supplies:

Eouipment (ore-tine):

§§§§

/1709030365 KP'3

Buaget Analysis

35
60

150
150

20

&3

BILL NO.

HB 100



Rogition Title
Attarey il

Time St Saff Morths
FPT 60

TYPE OF EXPENDITURE
I Salary
Benefits

Premium Pay

Oilier

Total Persona) Services
Travel
Contractual

Commodities
Equipment
Other
Total Cost
FUNDING SOURCE FOR TOTAL COST
Federal Receipts 1002

G.F. Match 1003
General Fund (3N
I-A Receipts 1007
CIP Receipts 1061
Other

9/LEG93/03626.kp

Request For
New Position

AMOUNT

26,652.0
9,897.0

36,5%19.0

AGENCY

UPU

COMPONENT

36,5*%19.0
3,000.0
15,000.0

10000
20100

57,5*19.0

57,549.0

No of Resitias Rarge/ SEA Dag U1t9(

Locion Hedion Ddrict
Adoae

Justification

Considering the fiscal impact on the Public Defender Agency, it appears that 1/2 attorney with
felony level experience will be required as well as the commitment of a half-time paralegal. This
attorney and half-time paralegal will likely be sited in the Anchorage office but will be called on
to handle waiver petitions in Anchorage, Fairbanks, and certain bush areas.

ADMINISTRATION FY 94

Public Defender Agency

Public Defender Agency



Rogtion Title No of Rogtias Raoe/ SEA Bag Unit

PadaH Assdat i
Time Status Staff Months Location Election District
Anchorage
TYPE OF EXPENDITURE AMOUNT Justification
18,222.0 Considering the fiscal Impact on the Public Defender, it appears that 1/2 attorney with felony
Benefits 7.534.0 level experience will be required as well as the commitment of a half-time paralegal. Tlals
. attorney and half-time paralegal will likely be sited in the Anchorage office but will be called on
Premium Pay to handle waiver petitions in Anchorage, Fairbanks, and certain bush areas.
Other
Total Personal Services 25,756.0
Travel 3,000.0
Contractual

Commodities
Equipment Z(II)O
Other
Total Cost 31,756.0
FUNDING SOURCE FOR TOTAL COST
Federal Receipts 1002
G.F. Match 1003
General Fund 31,756.0

9/LEC93/03626.kp

AGENCY ADMINISTRATION

R e q u est FO r BRU Public Defender Agency
N ew Position COMPONENT  Public Defender Agency
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STATE OF ALASKA
1993 LEGISLATIVE SESSION
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"An act relating to criminal charges 8 RU:
brought against minors." Component:

Sponsor: Representative C. Dunde

HILL NO. IIH 100

Health and Social Services
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Fiscal Note
HB 100

ANALYSIS:

This bill would require the charging, prosecuting, and sentencing in adult court juveniles
age 15 and older who are alleged to have committed the following crimes:

murder, attempted murder, or solicited murder;

an unclassified or A felony and the youth has been previously adjudicated as a

delinquent for a felony offense;
or for a felony of any degree if the minor has been previously convicted as an

adult for a felony offense.

Although the bill states that such minors will be charged, prosecuted and sentenced in
adult court for the crimes mentioned above, it is unclear where such a minor will be
"housed" during each stage of the process. The Department of Health & Social Services
assumes that youth convicted and sentenced unoer the adult system woula be
incarcerated in adult facilities.

Based on this assumption, there would be no additional costs to the Department resulting
from this bill.

Page 2 of 2



FISCAL NOTE SUMMARY- HB 100, Charges Against Minors

Agency Amount
Alaska Court System ?

Dept, of Corrections -0 -
Dept. of Law -0-
Dept. of Public Safety -0-
Office of Public Advocacy 52.2
Public Defender Agency 89.3

Dept, of Health & Soc. Ser. -0 -
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FISCAL NOTE

STATE OF ALASKA BILL NO.

1993 LEGISLATIVE SESSION
. 2-5-93 Oapt Affected: Department of Corrections

HE 100

RevisionD a t e
Title: An Act relating to criminal charges 8RU: Institutions

brought against minors. Component: Institutions

Sponsor Rep. Bunde
Requestor Rep. Bunde COMPONENT SERIAL NO. 1860

BendituresiRavenm (Thousands of Dollars)
OPERATING FY94 FY95 FY98 FYo7 FY98 FY99
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LANDS STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0 - -0 - -0 - -0 - -0 - -0 -

CAPITAL

REVENUE FUND SOURCE:

FUNDING: (Thousands of Oollirsl

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL -0 - -0 - -Q-. . -n - -0 - -0 -

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

Estimate if camat yaar (FY93! impact t -0-

ANALYSIS: (Attach a separata pegs ii necessary)

The fiscal impact of this legislation is minimal since the Department of Corrections
already receives a number of adjudicated delinquents.

Phone: *65-3376

Prepared by: Dana LaTour. Special Assistant!
Division: Commissioner's Office Data: 9-S-¢”
Approved by Commissioner Lloyd 6. Rupp, Commissioner Date 2-5-93

Agency: npparl-tnpnf nf Pnrl0C trinnc..
PRAPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNCR™S LEGIS ATIVECHAICE
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(007) 465-3867 or 465-2350

FAX (007) 465-2020 130 Seward Street. Suite 400
Mail Slop 3101 Juneau, Alaska 00801-2105
MEMORANDUM February 10, 1993
SUBJECT: House Bill 100. criminal charges against minor-sectional
analysis
TO: Repre— n n
FROM: Jack Chenoweth

Legislative£etm

The measure provides for automatic treatment of certain juveniles 15 years of age
and older as adults for purposes of disposition of certain criminal offenses.

Section 1of the bill provides that a minor under 18, but at least 15, must be fried as
an adult if the minor is charged with 1) murder or attempted or solicited murder; 2)
an unclassified or class A felony, and the minor has been previously adjudicated
delinquent for felonious conduct; or j) any felony, if the minor has been previously
adjudicated delinquent for felonious conduct, or has been previously tried and
convicted as an adult on a felony charge. The minor must also be tried as an adult
on all related charges (e.g., a charge of burglary for breaking into a house to commit

a rape).

Under the other changes made by section 1, the minor may petition the court to be
tried under juvenile procedures, notwithstanding the charges against him or her. The
minor bears the burden of persuading the court that juvenile proceedings would be
appropriate, unless the minor contends that he or she cannot be properly tried as an
adult (for instance, that he or she has not previously been adjudicated delinquent for
felonious conduct). In that case the state bears the burden of proving that the minor
has been previously adjudicated delinquent as the state alleges.

Finally, section 1 provides that current law, allowing the state to seek prosecution as
an adult of any minor for any offense, remains in effect. (Under current law, the
snte must show that the minor is not likely to be amenable to treatment before

reaching age 20.)

Section 2. adding a new subsection to AS 47.10.060, introduces the opportunity for
a minor to present the evidence of a professional that the minor is amenable to



Representative Con Bunde
February 10, 1993
Page 2

treatment before reaching the age of 20, the threshold requirement to consideration
of whether the minor shall be treated as a juvenile or tried as an adult.

Section 3 provides that a minor who is charged as an adult under section 1, but who
is convicted only of a lesser offense that would not have given rise to an adult charge
under that section, shall have his or her case disposed of under juvenile proceedings.
However, the state may petition the court to sentence the minor as an adult, in which
case the state must show that the minor would not be amenable to treatment before

age 20.

Section 4 provides that the bill, if enacted, would apply only to offenses committed
after the effective date of the enactment.

JBG:pl
93-077.pIlm



REPRESENTATIVE CON BUNDE AlaSka £S>He |eg|S|athe DURING SESSION:

CO-CHAIR HEALTH. EDUCATION STATE CAPITOL
& SOCIAL SERVICES JUNEAU. ALASKA 99801-1182

CAPITOL ROOM 112
OFFICE (907) 465-4843

peruse of itepresentntibes

SPONSOR STATEMENT

HB 100

"AN ACT RELATING TO CRIMINAL CHARGES BROUGHT AGAINST MINORS"

The juvenile justice system does not deal effectively with violent or chronic
juvenile offenders. Tle most significant problem with keeping offenders in
the juvenile system whose traits and behavior are more like those of adult
criminals is the threat these offenders pose to the rehabilitation of other
juveniles and to the public safety. HB 100 resolves this problem, and does so
in away that balances the needs of society ic be protected from dangerous
offenders against the importance of keeping the vast majority of minors in
the juvenile justice system.

HB 100 requires the most dangerous classes of juvenile offenders to prove
that they are amenable to treatment before they can be kept within the
juvenile justice system. Under HB 100, the burden of proof is satisfied only
when the minor is 15 years of age or older and (1) is charged with murder or
attempted or solicited murder; (2) is charged with an unclassified ( e.g. forcible
rape) or class A felony ( e.g. first degree assault) and has previously been
adjudicated as a delinquent for a prior felony offense; or (3) has previously
been prosecuted as an adult.

Under present law, offenders who clearly meet the standard for waiver, who
clearly will be prosecuted as adults, and who clearly face decades of
incarceration, are housed in youth correctional facilities during the period of
months or years while a waive decision is pending. Presence of these
offenders in youth facilities is detrimental to the rehabilitation of those
minors who are effectively being treated with the juvenile system. Under HB
100, these offenders would be placed in adult correctional facilities
immediately upon arrest. As a result, the ability to successfully treat other
minors will be enhanced.

Under current law, with only one exception, no matter what crime is
committed or how many felony convictions the person has, a person under
18 who is convicted of a crime is released from all state supervision at age 20.



HB 100
Sponsor Statement

The person must be released even if it is dear that the person continues to
present a serious threat to the public safety. This is a definate threat to public
safety. Particularly in light of the rising violent crime rate, laws that allow the
knowing release of violent offenders into the community, as is the case with
Alaska's existing juvenile delinquency laws, must be changed.

Under present law, a dangerous minor can be supervised beyond age 20 only
if the minor is waived into adult court. And, waiver is permissible only if the
state proves that the minor cannot be rehabilitated before juvenile
jurisdiction ends. The typical basis for waiver was describe in a March 1989
DFYS report: "In most cases, the decision to waive depends on the belief of
psychologist and psychiatrists that a youth cannot be rehabilitated before
juvenile jurisdiction expires. If these 'expert’ witnesses do not provide
overwhelming testimony that the youth is not amenable to treatment, then
the statutory framework presumes the the juvenile with be tried in juvenile
court. The court can give little or no consideration to community interests
requiring restraint or disdpline.”

In 1989, the Court of Appeals ruled that requiring minors to be examined by
psychiatrists and psychologists to determine amenability to treatment is
unconstitutional, R.H. v. State, 777 P.2d 204 (Alaska App. 1989). Since then,
courts have been forced to decide whether a minor is or is not amenable to
treatment without the benefit of expert psychiatric or psychological testimony.
Because the level of potential dangerousness of minors who commit first
degree murders or with a record of committing felony offenses is so high, it is
critically important that courts have access to this type of information before
deciding whether the minor should be treated as an adult or ajuvenile. The
only way it is constitutionally possible for the courts to get this information is
to switch the burden of proving amenability to treatment from the state to the
minor.

Note on Constitutionality: HB 101 is a valid exercise of legislative power
under the Alaska Constitution. The Alaska Court of Appeals in W.M.F. v
State, 723 P.2d 1298,1300 ( Alaska App. 1986) specifically held that "a juvenile
offender has no constitutional right to be tried in a juvenile court. Rather it
is aright granted by the state legislature, and the legislature may restrict or
qualify the right as it desires."



VICTIM S

February 5/ 1993

Representative Con BunSe-
Alas'’ka State Legislature
2&0. Box V

Juneau, Alaska 99811

Dear fepreientative™unde.

This letter is in support of HB 100, "An Act - relating to criminal
charges brought against minors."

As a co-founder of Victims for Justice in Anchorage, | have
seen, personally and professionally, how violent and brutal
crimes by minors can be. We need HB 100 to pass to show minors
that they will not be tried in the juvenile court system when
they ccranit a serious felony or murder. In the past, juveniles
have been segregated in the adult prisons rather than utilizing
juvenile detention centers, as in the Winona Fletcher case. She
was housed in Cook Inlet prior to trial.

I urge you and the Housfe of Representatives co pass
HB 100.



Anchorage Daily News

THE VOICE OF THE TIMES
Some kids need more punishment than slap on hand

By PAUL JENKINS

Remember Alex Fellcer?He was the guy
clubbed and beaten by five punks as he
walked along Spenard Road just before
Christmas. Guess what? Three of those
same little darlings went on an even more
violent spree just days later. This tiine, the
bunch had a gun. This time they hurt
someone else.

In the most recent episode, it3 alleged
they — and a few new buddies — rolled a
drunk, tried to carjack a pizza delivery guy,
stole a woman 3 car at gunpoint, shot at a
cab driver and attacked and seriously in—
jured a 15-year-old boy waiting in a car for
liis parents -to come out of the Fred Meyer
store on Northern Lights.

. What else they were up to that night is
anybody § guess. But what they did during
those two nights could have happened to
any ofus unfortunate to be in the wrong
place at the wrong time.

All these thugs are between 15 and 17
years old. At least two ofthem”are known to
juvenile authorities for past property
crimes. They have fallen into the category
of being the usual cusp :ctswhen things
like this happen. And you wonder why cops

[EEN

and who
in the

Mr. Felker —
were involved

crime spree a few days .

later - 1 had been”
charged as adults to be—
gin with*, they likely
would not have been on
the street to be involved
in the second round of
fun. And the knowledge
that the law was coming
down hard on them may JSH K i nS
have kept their buddies off the street as
well. i

As itis now, they have the protection of
the juvenile justice system. We dont®Tknow
who they are. For all we know, theyfe liv—
ing next door. We likely won €know what
happens to them. But in comparison to
what they would have gotten in adult court,
they" 11 just get their, littlehands slapped. All
of this, of course, isdesigned to let the little
dears grow up and become responsible
adults without the onus of a criminal
record. . . vA-

That § great. Those same protections

# iif
o —tjhrl
went.over the IlneJ But then, " ,my friends

and 1°didn T try tojshoot anybody or club
—them or,hit them i*|he head .with hockey

msticks.;$Ve were stupid and insensitive, but

we weren Tviolent. ,» Miri
And-teen-agers have not changed. Kids,
good; kids who will grow up to be good citi-
.zens”™do crazy, non-vfolent things. Get them
together and the lowest-common-denomi-

y lnatbrthiriggoes to"vgork They become hor-
"eemones with ears. Bjgt, hopefully,-it passes.

They should be allowed to grow; up, get into

college™get jobs and proceed with their lives

when: thelr brains.actual ly begln to func-
« tiori. T'I6 i

“ -'BJt:vmlent kidsxan growfip to be vio—
lentadults. Ifthey h&ve a career track lead—

ing to more and more violence, we should
be trying to derail ihem now, before some
“poor soul has to deafwith them in the mid-

.= dieofthe night. J

I think when youre 15,16, 17 years old

you should have a vague notion that hurt—

ing someone else isjwrong, and when you
step over the line,"you should pay. About
99.5 percent of the kids know that. ItS time
to deal .with thoserwho haven T gotten the
word, | I $

This bunch hasvbeen lucky twice. They,
didn T kill anybody, despite their being
armed and shooting a gun.

Nobody killed.

Monday, January 25, 1993 B5

number of people could, and would love to,

shoot hack That kind of luck isnot going to
hold forever.

It well past time fora slap on the hand

for these kids and others like them who

m haven Tgotten.the word that such behavior

“Among other things, itwould;
-Prosecute 16- and 17-year-olds as adults-
hen they are charged with commiting a
felonious violentcrime againsta person.; - .
eRetain confidentiality for juveniles
"charged with misdemeanors for the first
crime only. One freebie for.dummies like-
me. After that, it$ tell-all and ahow-all. ;f
-Change the law tomake judges consider
juvenile records as aggravating; circum—
stances when sentencing a person as an
adult
-Ensure that juvenile court-ordered.
restitution continues after an offender 3
19th birthday. Now, when junior hits 19,
such orders cannot be enforced.
It a start ItS a darned good start
One thing iscertain. Something needs to
be done — soon: The system "as it stands
now isjratnotworking. -J

PaulJenkins is an ecftorof The Anchorage Times.



FY 1991

Referral Referral Charge

17
17
16
17
16
16
15
17

Of the above for FY 1391, 3 were petitioned for waiver and 2 were actually waived to adult court.

FY 1992

Murder 1st
Murder 1st
Robbery 1st
Arson 1st

Sexual Assault 1st
Sexual Assault 1st
Sexual Assault 1st
Sexual Abuse 1st

Referral Referral Charge

17
17
15
15
15
17
17
17
18
18
17
16
17
17
15

Murder 1st
Murder 1st
Murder 1st
Murder 1st
Murder 1st
Murder 1st
Murder 1st
Murder 1st
Murder 2nd
Sexual Abus. 1st
Escape 1st
Assault 1st
Assault 1st
Sexual Abuse 1st
Escape 1st

Class of
Offense

Unclass.

Unclass.
A-Felony
A-Felony
Unclass.
Unclass.
Undass.
Unclass.

Class of
Offense
Unclass.
Unclass.
Unclass.
Unclass.
Unclass.
Unclass.
Unclass.
Unclass.
Unclass.
Unclass.
A-Felony
A-Felony
A-Felony
Unclass.
A-Felony

Date of
Referral
April 1991
Dec 1990
April 1991

Prior Adjudicated
Charge

Crim Mischief 2nd

March 1991 Arson 1st

Jan 1991
Oct 1990
Feb 1991
July 1990

Date of
Referral
Feb 1992
Sept 1991
April 1992
Dec 1991
May 1992
Dec 1991
Jan 1992
Jan 1992
Sept 1991
Aug 1991
Oct 1991
Jan 1992
Oct 1991
Aug 1991
Oct 1991

Burglary 1st
Burglary 2nd
Burglary 1st
Robbery 1st

Prior Adjudicated
Charge

Assault 1st
Escape 2nd
Assault 2nd
Burglary 1st
Robbery 1st
Burglary 2nd

Class of
Offense

C-Felony
A-Felony
B-Felony
C-Felony
B-Felony
A-Felony

A-Felony
B-Felony
B-Felony
B-Felony
A-Felony
C-Felony

Of the above for FY 1992, 6 were petitioned for waiver and all were actually waived to adult court.

OFYS February 1993 Data Source. PROBER

Date of
Referral

Jan 1990
Sept 1990
April 1990
Oct 1990
June 1990
April 1991

Date of
Referral

Aug 1989
Nov 1990
Nov 1991
Sept 1989
April 1991
Oct 1991



In favor of youth waiver bill

Our society is becoming much more vio—
lent and it starts with our youth. The
juveniles who were committing violent acts
in the past are only turning around to
commit even greater offenses today. It is -3
time to realize that our youth cannot be ’
reformed until they understand that there .
are consequences for their actions. We can—
not just slap repeat offenders on the hand
and place them back on the streets.

Prosecuting certain youth repeat offend—
ers of felonious crimes as adults and stating
to the public who they are is a step in the
right direction. It is time to start punishing
those with violent tendencies by expressing
your support for the youth waiver bill.

. - * — John Bruce

Supportyouth waiver bill

Law"s put (into place 30 yearslago .
protect youths from ruining their lives when
mcommitting minor crimes are out of-date.
Today 3 youths are much more sophisticat—
ed, commit more violent crimes and commit
them more frequently. , - eV -
The" 16- and 17-year-old repeat violent

criminals need to ..know _that, there..are
- t— o, *d@ions.VOur\police

:tims can T find out
/blved . ATffe"JJufden
fed to~theTxbuth”o
e tried as a §outh; If

ehe cannot malf& That proof,*16- and 17-year-

olds 7shbuld"b"d" fri as" adults for certain
crimes. - H’i- : nj-rot®

Call your legislator and as c-for support
for the youth waiver bill. 1

M -ifnfo A"?Sh™r:™ ay M |



P
FEB-16-03 TLE 17-12  BOWO ALANSBRG FXH 072roenid

Boyko & Flansburg

Law O ffices

745w. .falAVEwn esum: 500 —~Anchorage Aiaska9950i
@©07)279-1000 . Fax007) 1HI

I:_cgarFéul B:M@jd IIm FAIRBANKS AmWIATE OFFFI>CCE
Rorald D HANKG JD

Raobertl Brequag IIE)/EA 45F5a3?)A/ene. QU256
JaresL Hoper: 3>

KeerenPowat JD 2%7)452 3741

February 16, 1993

VIA FAX

Hon. Con Bunde

House of Representatives
Capitol Building, Room 112
Juneau, AK 99811

Re: HB 79, SSHB 86 & RB 100

Dear Representative Bunde:

Previous to your appearance on my radio program, | had an
opportunity to review the proposed legislation you are sponsoring
in an effort to strengthen the criminal lawB pertaining to juvenile
offenders, particularly in tho area of property related offense,
such as malicious mischief. You are also seeking to change the
current legal presumptions which place the burden upon the State to
show that a juvenile, who has committed a serious felony offense,
should appropriately be treated as an adult.

As you know, | have taught subjects relating to the
administration of criminal justice at the college and graduate
levels and | have spent many years in the practice of criminal law,

the major portion of which was in the area of criminal defense.

Drawing on that background, allow me to suggest that your
proposed changes in the law are not only desirable, but are long
overdue. The age level at which persons commit serious crimes has
been steadily lowered over the years. Youngsters of the ages 14,
15 or 16, who 40 or 50 years ago could have properly been
considered as inexperienced and unsophisticated, today show a
frightening levol of exposure to experiences involving drugs,

sexual promiscuity and anti-social behavior. Some of the most
shocking reported crimes are being committed by teenagers. Under
the present system these offenders are encouraged to believe that
nothing w ill happen to them and when they are incarcerated, they

are prematurely returned to society to Become hardened adult
criminals.
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W hile your proposed biils do not yet fully address these
problems, they make a worthwhile start in the right direction.
Please feel free to use this endorsement when theso matters come up
for hearing in the legislature.



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 100
1993 LEGISLATIVE SESSION
Revision Dete:  February16,1993 Departrrent Affected:  Administration

Title: “An Act relatig to crirminal charges brought against minars. 8RU: Public Defender Agency
Comporent: Public Defender Agency
Sponsor: - Representative Bunce

Requestor COMPONENT SERIALNO. 1631
EXPENDITURES/REVENLES:

CPERATING FYH % % FY 97 Y8 Y9
PERSONAL SERVICES 623 642 @1 @1 01 22
TRAVEL 6.0 62 64 64 6.8 70
CONTRACTUAL 150 155 160 165 170 175
SUPPLIES 20 0 0 0 0 0
EQUIPVENT 40 0 0 0 0 0
LAND &STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIND 0 0 0 0 0 0
MSCELLANEQUS 0 0 0 0 0 0
TOTAL OPERATING 83 &9 &5 a2 RB7 %7
CAPITAL 0 0 0 0 0 0
REVENLE 0 0 0 0 0 0
FUND SOURCE:

FUNDING:
1002 Federal Receipts 0 0 0 0 0 0
1003 GF MHtch 0 0 0 0 0 0
1004 GF 83 &9 &5 a2 B7 %7
1006 Gr/Program Receipts 0 0 0 0 0 0
1006 G/VHIIA 0 0 0 0 0 0
OTHR 0 0 0 0 0 0
TOTAL &3 &9 &5 a2 B7 %7
POSITIONS:
HULL-TIVE 0 0 0 0 0 0
PART-TIVE 20 20 20 20 20 20
TEVPORARY 0 0 0 0 0 0
Estirmete of curent year (FYQ9) impact,

ANALYSIS: (Attach a sepaiate page if necessary.)
See Attached

Prepared by:  John Salemi, Public Defender Phone: 20741

DVISI(I] \blic Defend er Apency Date:

roved by Commissioner Bear Usera :
ﬁg‘w %mnlstranon l\hncy Dle. /-, KmpT

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR*®S LEGISLATIVE OFFICE
For furtter ditrilution infonation &l the Govarmror™s Legiskative Office
Rev 11/2 Page 1 of 5
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FISCAL NOTE

STATE OF ALASKA BELL NO. HB 100
1993 LEGISLATIVE SESSION

AALYSS (ortinzd)

Fiscal It

Itis the Pullic Defencr's position that there will beadrstrn:t fiscal impect on this agency if HB 100passes into law. I prior years when similar legislative
roposals were being promoted the Dy mentofLa/v adl SU gested that ten( orIess chrldrenwould be affected statewide by this type of legislation,
Public Defender |sveryskept|caJ toseestrma Thech an%spr provice orautomatrcvvatverofjuvenresISyears age and
older accused of murckr, atempted murcey and/or solicited nurder This ll dlso ovrdes for waiver for any 15-year Old or ahqve charged viith an
unclassrfred or class Afelony under certain circumstances. Those GIrcustances |nvolve the prior criminel/juvenile history of the child inthat where a rrinor
ously been adjudicated as a aelinguent inthis or another jurisaiction for felony level conduct the Case will go to'adult court. The Public Defender

ggem estrmates suggest that. there will be at least ten cases in Anchorage whichwil triggerwaiver into adult court under Uis new proposal. Other areas

S

tate wil generate achlitional cases.

Other juvenile cases win also be affected bythrs Iaw in tht |tvrrII bevery gtonantfor lawyers representrng minors accused of delinquent acts o advise
themaf the effect ofacmiilin; 1. <y level conduict, The minor vill be advised thet a serious Sulbsequent charge following admission to elony level conduct
na petrtron ofdelr uencyvrrII resut |n kel vvarver into adultcourtconcomtantvrrththesenous Iraenaltresvrhrch are available and regu arIyrrrJosed.

moreonr arnstmnorsvrr e contested injuvenile court.  Under the current system most kids ‘fess up” and
IrtUecourtvrrang oocursasa |tor|nnocence irecourtand the parties can then focus on therapy and rehebilitation. The newsystem wil undermine

this foous and vrrII Create a Iabor intensive adjuclicative stage for both prosecution and defense.

In FY @ the Public Defender Agency processed. 17,094 cases with only 54 staff attomeys spread out over 12 office locations. (1 these 17,000+ case,
H0were guvenrledelrnquency MtterS, Becauise juventle proceedings iithe pest have been less acversaral than aolilt court case proceedings, resources
were not focused inthat arena.  Ifthis kil becomes fawmore resources will be required. Currentl mtheAnchorageofﬁoe forexample, one layer handles
dl I|uvenrle matters. In FY 92 she processedl 226 cases. (t should e noted tet refionl caseload stanciards imoicate that an atfomey handling juvenile
celinquency matters should not handle more than 200cases lr)e ?Thrspr oposal wil mtenertheIrtrgatrm inall juvenilecases wherein felony conduct
15 alleged, Wil increase the number of weiver cases and will generally change the character of the juvenile justice system, not necessarily for the good.

Given the ahove the Public DefenderAgen%vrrII require an agaitional onealf tirre attomey with felony level experience as el as a helf-tire paralegal.
This teamwll vrork both in Anchorage and Fairbanks to handle weiver i)etrtrons a0 togive support tothe general Juvenile caseloads at those locatiors.
SorreBus travel mayalso he requrred inthat juvenile cases are fileddl over the state. “One firal note with respect tofiscal i npact resourges for special

cases cannof be evaluated ina vacuum. Inthe last five years theAIaska Public Defender ey has experienced a 45 percent increase inits
Much of the increase is due 1o beefed up criminel prosecution efforts on the part of the State. - Adcitionally, Childlin Need of Aid cases
are skyr rrt;hvrhrch dlirectly affects the ability of famly law lawyers, especially in Anchorage to cevote time to Juvenrle cases.  Given these
circumstances, the fiscal note herern IS Seen as a Very mooest reaction to the effects of HB 100
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200  Travel:

Professional and Experts
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Expert Witnesses, office space
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500 Exuiprent (oe-tine):

Y1790 KP3

FISCAL NOTE

TOTAL

Bucet Analysis

35
60

150

150
20
40
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BELL NO. HB 100



Position Title No. of Positions

Attorney Il
Time Status Staff Months Location Election District
Anchorage
TYPE OF EXPENDITURE AMOUNT JIIStIfltmlIltih
Considering the fiscal Impact on the Public Defender Agency, It appears that 1/2 attorney with

. felor.y level experience will be required as well as the commitment of a half-time paralegal. This
Benefits attorney and half-time paralegal will likely be sited In tho Anchorage office but vdll be called on
Premium Pay to handle waiver petitions in Anchorage, Fairbanks, and certain bush areas.

Total Personal Services 36,549.0

Travel
Contractual

Commodities

Equipment

FUNDING SOURCE FOR TOTAL COST
Federal Receipts 1002
G.F. Match
General Fund
I-A Receipts
C1P Receipts
Other

9/LEC93/03626.kp

AGENCY ADMINISTRATION

Request For Public Defender Agency
N ew POSitiOI’l coMPONENT Public Defender Agency

Revised Date:



Position Title No. of Positions
Paralegal Assistant Il

Time Status Staff Months Location Election District
Anchorage
TYPE OF EXPENDITURE AMOUNT Justification
Considering the fiscal Impact on the Public Defender, it appears that 1/2 attorney with felony
level experience will be required as well as the commitment of a half-time paralegal. This

Benefits attorney and half-time paralegal will likely be sited in the Anchorage office but will be called on
Premium Pay to handle waiver petitions in Anchorage, Fairbanks, and certain bush areas.
Other
Total Personal Services
Travel
Contractual

Commodities

Equipment

FUNDING SOURCE FOR TOTAL COST
Federal Receipts 1002
G.F. Match
General Fund
I-A Receipts
CIP Receipts
Other

9/LEG93/03626.kp

AGENCY ADMINISTRATION

R e q u est For Public Defender Agency
N ew P OSitiO n COMPONENT  Public Defender Agency

Revised Date:
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Date Referred: February 17, 1993 FURTHER REFERRALS Finance

Date of Committee Action
The JUDICIARY Committee considered
HOUSE BILL NO. 109 BLOOD TESTS ON SEX CRIME PERPETRATORS

An Act relating to blcod tests for pe: sons charged with sex offenses; and providing for an effective date,

RECOMMENDATIONS: M'S)c same title
be replaced with 1 ] a new title

[ ] have attached amendments(s)

[Xfdo pass

[ ] do not pass

[ ] no recommendations
[ ] individual recommendations

[ ] additional referral to the_ Committee
ADOPTS: letter of Intent
ATTACHES NEW FITCAL NOTE(Ss): Cx) APPROVES PREVIOUS: ()8 0)
1Z
[Xf fiscal impact /-tg'SS, [ ] fiscal note(s)
fX) zero fiscal note LA -gafcfy [ ] zero ».ocal note(s)
OTHER RECOMMENDATIONS

CHAIRMAN'S SIGNATURE



Rep. Brian Porter, Chairman

H o use Judiciary Com m itte e
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Date: March 17, 1993
Place: Capitol Room 120

Business/Personal
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HB 86 Sanctionr for Property-Related Offenses

Subject Of Meeting: HB 109 Blood Tests/Sex Offenders
HB 127 Presumptive Terms/Firearms Offenders !

Do you Want W hich Subject/
XHLEhonfi MUEhona <to Testify?__



DIVISION OF LEGAL SERVICES

LEGISL?_%[E éEI:/ﬁ_IKgKAAGENCY

<007) 465-3807 or 365-2350

FAX (007) 365-2029 130 Seward Street, Suite 309
Mail Slop 3101 Juneau, Alaska 99801-2105
MEMORANDUM February 17, 1993
SUBJECT: Blood Testing oi' Sex Offenders - CSHB 109(HES) (Work

Order No. 8-LS0462\K)

TO: Representative Cynthia Toohey
Attn: Lynne Smith

FROM: Jerry Luckhaupt</jr--' m
Legislative Counsel

Enclosed is the final committee substitute you requested for the above-referenced
bill. 1 have a few comments about the changes that were made.

1 On page 2, line 1, of the committee substitute, the committee added that "the
parent or guardian" may file a petition for a blood test of a defendant. The language
the committee adopted would seemingly permit a parent to seek a petition for a test
even if the victim of the offense, their child, has reached the age of majority. It
would probably be better to use language similar to that used on page 2, lines 16 -
17, such as "or if the alleged victim is a minor or incompetent, the alleged victim'’s

parents or guardian.”

2. On page 2, lines 3-9, the court is required to make a determination that
probable cause exists to believe that a crime for which a test may be ordered was
committed and that sexual penetration took place. The committee added language
that in making this determination the court may rely on evidence presented before
the grand jury or at any preliminary hearing. My concern is that the present
language could be interpreted so as to not give a court the authorhy to hold a
hearing if it chose to do so. While the language in the CS uses the permissive term
"may" in allowing the court to rely on the evidence adduced at earlier proceedings,
and this could be regarded as implicitly giving the court the authority to hold a
hearing, it would be better to explicitly state that the court may hold a hearing or
may rely on previously presented evidence, or that the court may rely on previously
presented evidence or if that evidence is insufficient the court may hold a hearing.

3. On page 5, lines 8 - 12, of the bill draft, the committee removed the criminal
penalty for unauthorized disclosure of the results if a test conducted under the bill,



Representative Cynthia Toohey
February 17, 1993
Page 2

and substituted in that any unauthorized disclosure may be punished as contempt of
court. Contempt of court is provided for in AS 09.50.010 - 09.50.060.-* Presumably,
this contempt would be criminal contempt, as opposed to civil contempt, as one who
has disclosed test results is being punished for past conduct and to vindicate the order
and authority of the court, and any contempt order would not be conditioned on any
future or remedial action of the person facing the contempt charge - that is a civil
contempt order usually tries to coerce compliance with a court order and a person
found in civil contempt is given the opportunity to purge the contempt charge by
doing something the court was commanding the person to do.-* See Stadler v.
State. 813 P.2d 270 (Alaska 1991); Johansen v. State. 491 P.2d 759 (Alaska 1971).

Further, though the committee was advised that contempt only carries a possible
punishment of a fine of $300 or less, actually the potential punishment could be
substantially greater than $300. Ail unaut jrized disclosure of test results would be
P violation of a court order which is provided for in AS 09.50.010(5). The penalty for
most forms of contempt, including AS 09.50.010(5), is only $100. AS 09.50.020. But
if by the contempt the "right or remedy of a party to an action or proceeding was
defeated or prejudiced by the contempt” the penalty is "by fine of not more than $300
or by imprisonment for not more than six months." AS 09.50.020. It would appear
that the unauthorized disclosure of the test results of the person whose blood was
tested would result in the person’s right or privilege in not ha ving those results
disclosed being defeated or prejudiced. Consequently, | believe a person that
discloses test results in an unauthorized manner would be subject to a $300 fine or
six months in jail.» Since the committee’s rationale for adopting this change
appeared to be based upon the concerns of the Department of Law that an alleged
victim could be subjected to ajail sentence this change does not accomplish that goal.

y Criminal contempt is punishable as provided for in civil contempt proceedings. AS 12.80.010.

0/0 In a sense the contempt could be considered to be civil, in that any unauthorized disclosure could
be considered to have occurred to the detriment of the person whose blood was tested and the person
who made the disclosure could be ordered to compensate the person whose blood was tested for any
damage sustained by the unauthorized disclosure. See AS 09.50.040 and Stadler. inffa. at 272 - 273.
But since there is no way the person making the disclosure can purge the contempt - the person
cannot take back the unauthorized disclosure - it seems reasonable to assume that any contempt
proceeding in this situation would be criminal contempt.

% In Siggelkow v. State. 731 P.2d 57 (Alaska 1987), the Alaska Supreme Court found thatawoman §
right to be "left alone™ by her ex-husband who constantly harassed her in violation of a no-contact
order issued as part of the parties” divorce decree was such a right that authorized the increased
penalty provisions of AS 09.50.020. I1do not believe that it isa great reach from that decision to say
that a person 3 right, under the bill, not to have their test results disclosed issuch a right or privilege
that the defeat or prejudice of that right by unauthorized disclosure would authorize the increased

penalty provision of AS 09.50.020.



‘ Representative Cynthia Toohey
February 17, 1993
Page 3

| am also concerned about the removal of the criminal penalty for unauthorized
disclosures and how it may affect a court’'s review of the constitutionality of the entire
blood testing scheme. It must be remembered that the Alaska Constitution contains
an explicit right of privacy provision that does not exist under the United States
Constitution or most other state constitutions. Providing for a certain level of
confidentiality of the identifiable test data as is done in the bill and a provision that
r;'authorized disclosure is a crime provides a court at least some support in finding
that this testing scheme is constitutional. While punishment of unauthorized
disclosures as criminal contempt does not harm the bill vis-a-vis a constitutional
challenge, the removal of any criminal sanction would weaken the bill if its
constitutionality were under attack.

Finally, I am concerned about how someone not a party to the petition for testing
could be prosecuted for contempt. How would the person have received notice that
the test results could not be disclosed if they were not served with the original court
order? If a person were aware that testing might be ordered and they might want
to disclose the results for whatever personal reason they might have, if they were able
to obtain the results by hook or crook, how could the person intervene in the criminal
proceeding if they were not the victim or the state? | don’t have answers to these
questions, but if a criminal penalty is provided for unauthorized disclosure | don’t
believe that these questions would be implicated.

If you have any questions, please contact me at your convenience.

GPL:mi
93-026.mai

Enclosure
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AlDS

H1V lbsting of Rapists
Raises New Ethical

BY VICTORIA BROWS WORTH

hen Susan was

raped last sum-
mer in Washing-

ton, DC., AID
was the last
thing on her
mind. She had
been badly beaten, and her leg had been
brokr-n when she was pushed from her at-
tacker's car Additional traur afor he, was
that she knew her attacker - he had heen
her date for the evening For Susan (not her
real name), the emotional trauma of the
rape by amar. she knew as afriend weighed
more heavily than any of her physical
m

U g P

Rep Lynn Mrtin
Iry'+1ries. Sexually transmitted diseases
(STDs)and even pregnancy never entered
her thoughts. N
That is, not until her attorney visited her
at the hospital, Susan says, and told her the
man who raped her wanted to pleabargain:
He would voluntarily take an HIV test in
exchange for a reduced ch_ar(Le_
Susan began to Worr?ii Did this mean she
had been exposed to HIV, the suspected

AJDS virus? After consulting with her at-

torney, her family, a rape-crisis counselor,
and afew dose friends, Susan agreed to the
plea bargain. She wanted to know her
rapist™ HI'V status because her own status
could not be accurately tested until at least
six months after the assault. Her attacker

Questions

had his charge reduced from fe.onious sex-
ual assault to misdemeanor statutory rape
anda smgle assault charge. He received a
¥_e|ar's probation in exchange for taking the

1V test and anealirg the results to Susan
His results wire negative in the first of two
tests

The threat of AIDS has changed the
stakes in rape cases across the nation.
WILssY story Is not anisolated tale but is the
beginning of a nationwide trend that has
civil libertarians, AIDS activists, and
women’s rights advocates at odds. And
manr imoh 1d believe that at the core of the
conflict is AI DS hysteria.

THE COMFREHENSVECRVEACT

In late September, Rep Lynn Marlin (k-
*_ \_'1' ) i
RS
J"el
v
Rebat

U introduced an amendment to the Com-
prehensive Crime Act of 1990 The amend-
ment stipulates that all slates must
establish laws allowing rape victims to re-
quest HIV test results from convicted
ragwts The amendment passed the House
of Representatives with a vote of 409-3 The
act, with Martin's amendment intact,
passed both chambers of Congress in late
October. .

Martin’s press secretary, David Fox, ex-
plains, ‘Representative Martin fell it was
unconscionable that so few states had pro-
visions to protect raPe victims She fell that
it was essential that there be consistency
and uniformity throughout the United
States’ in releasing information on the H1V

status of rapists to victims. _
According to the State AIDS Police-
Center of the Intergovernmental HeaJt1
Policy Project, a program at Georg
Washington University in Washingtor
DC ,wbjeh maintains a data hase of AiD
laws throughout the nation, 16stales a
ready allow rape victims to have access |
the HIV lest results of their rapists An
six of those states permit victims to reques
that rapists take HIV tests and reveal the;
results Currently Ilinois Oregon, Was!
irgton. Indiana. Georgia. South Carelin;.
Thtas, and Colorado enforce mandator
HIV testing of convicted rapists In Ne,
York, a bill mandating testing of convicte
raF[sts was defeated this fall, and asimila
bill is pending in the Pennsylvania legi-

I*

Sy Coldfarb
lalure Representatives of the America
Civil Liberties Union éACLU)" Lamlx
Legal Defense and Education Fur
fLLDEF), the National Gay and Lesbis
Thisk Force (NGLTF), and other civ
liberties advocates believe the trer
toward HIV plea bargaining wflj be adel.
menl to both rape victims and prisone
alike The added fallout of the amendmef
note gay rights advocates, is that ma
dalory testm? Is now sanctioned and lega
enforceable for yet another group
Scott Burris, executive director of t
ACLU in Philadelphia, points out that t
average time between the arrest of a rep:
and conviction is two to five years TI-sti
a rapist upon conviction, as the Mari



‘“Any forced testing drives the disease further underground

amendment requires, offer* the victim in-
formation much loo late to be pertinent,
Burris says

Robert Bray, public information director
at NGLTF, contends that the Martin
amendment is a "calculated political move
in an election yearf He says that such
legislation makes the general population
believe that some attention is being paid to
AJ DS, when in fact, legislation does nc>thing
for anyone in that area; Neither the victim
nor the public is being aided by such a law.
“It ignores the realities of the epidemic,”
says Bray. "We aren't, for example,
allocating fund.- fur rape victims to receive
A2T treatment if they want it or for the
government to pay forany kind ofcounsel-
ing or other se-r.ices the victim might need
or want, And such legislation has the added
effect of stigmatization, which drives the
disease further underground Any kind of
forced testing dxs that But the way this
legislation is phrased, whocouid op-p«.-se itT’

Or.e congressional aide states that bus

representative voted for the amendment
forjust that reason. "Who's going to be seen
in an election year voting for rapists against
rape victims? Thatsjjst notgood politics,"
the aide says.

IMPACT ON RAPE CONVICTIONS

According to Department of Justice statis-
tics, rape is at an ail-time high, occurring
once every six minutes The department
also notes that rape is among the most
underreported crimes in the nation with
only one in three rapes reported. Arguing
that government figures are conservative,
rapo-crisis counselors often assert that only
one in 50 rapes is ever reported TV,ejustice
department also stales that only 40T of

px-rpc tra'.or# ir, rvp rU-d rapes arc-charged
and of those, only 5T are com icled.

In addition to Susan's case, similar cases
hdvebvor.lru-dir. N'ev. York. Pennsylvania.
California, Oregon. Washingtor.. and the
District of Columbia, and there are other
cases pending in Illinois and Colorado.
What concerns many legal scholars and
feminists is the possibility that in rape
cases, Hi V plea bargains will significantly
diminish actual sentencing for the cnme.

The National Organization for Wumen
Legal Defense ar.d Edu<-alior. Fund, which
prvst nted testimony at the Senate hearings
ccr.vened inJure un crimes ago-rot women,
says requests for HiV testing will increase
ir. repo cases because of the combined psy-
chological ar.d emotioro! traumas rvlatc-d to
repe arid the fact that HIV is sexually trans-
mitted Sally Goldfarb. staffaturney for the
fund, inlor.od in an interview in the SEW
)b'k =4 '‘AIDS ha-1un ed the horror of
rep<- - wljch is abrutal and damaging cnme
ur.der any circumstances - Lrloacrime that

is potentiaily fatal."

Other experts in the field suggest that
rapists will more easily escape punishment
under such legislation. Cme Philadelphia at-
torney notes, 'This is a legal windfall for
defense attorneys Defendants can con-
ceivably get offjust by waiving their own
rights to confidentiality. But they are also
throwing away confidentiality for the na-
tion."

And that is the issue plaguing gay rights
advocates Tbm Stoddard, executive direc-
tor of LLDEF, agrees that HIV plea bar-
gaining pits the rights of women and the
rights of prisoners and people with Al DS
against each other. "This is an issue I've
anguishedoverandthat LLDEF has lore-

Ajtofbiv fwWeke I'.-a’i--
legal quandary for i-vt-ryuim hee.iu.n- >
wart to prvv id« f.-r the rape vic'.im

"But whi-r, y-'U l---k Jt it."S" - Ir-:
tirues, The te.-t hae'.obethejvai'.il
treatment. Does mandatory le.-tir.g «
rapists avail the victim of treatment sh
would otherwise not receiv e" The ar.-wi
urifortunately, isno Iftesting a
would genuinely assist ir. either h.-’p.rc
woman make an infvrmed choice or .r- <
her of treatment, then we would hv.f :
weigh the issue more. But there is occur
for AI DS there is no treatment ava;!.»hV1
Dm' as a morning after pill for Al DS Tr
damage done through m.mdat-.ry to*"'
laws is bad, very bad. Anyopp..-rt
mandatory testing ofagroupofpoopyY B
AIDS encourages additierj! tr-t.r
scenarios’

Bray states NGLTF# policy MKVtr.it!,.

"Were opposed to all mard.it-.-m re-' -
unless it can ha-e a p.r-ver. lvri: *
public health, which to d.ito ' u.i- T %o

says "Mandatory testing of prisoners ivn
victed of rap>e would hav e no effect wha'.so
ever on the public health. The focus of at
tention should rather be oncanrg and sup
porting the victim. If anyone .-hc-uld b<
tested, it is the victim, so that she is mosl
, . tomake decisions for herselfor. wha
modes of treatment she might want tv
cess*

THE RIGHTS OF RAPE VICTIMS

But the issue is not so slraightfor* ard for
those working in the area of rape crisis
According lo Roberta L. Hacker, executive
director of Women in Transition, a Phila
delphiabased service organization for
women victims of domestic abuse and other



The low level

violence, the issue of mandatory testing for
HIV in rape cases is complex. "My knee-
jerk reaction is test these perpetrators
right awayf Hacker says “But then | am
truly alarmed by the implications of man-
datory testing ofeveryone that this prece-
dent would set. A rape victim should be
aJlowed to access whatever information
would facilitate her recovery. When sexual
violation includes the possible passing on of
a fata) disease, then steps need to be taken
legally to prosecute on that level.

Terhaps a more viable approach would
be the inclusion of HIV testing in the data
collection at the time of the trauma and en-
suing trial,” Hacker continues ’Alleged
rapists are routinely giver, blood tests and
semen tests as part of the gathering ofdata.
Why cant the HIV information be collected
as well? Then testing would become pert of
the prosecution procedure rather than an
aAer-the-facl violation of confidentiality.
The bartering of HIV status for reduced
sentencing or other plea bargaining is
reprehensible and once again trades on
AJ DS hysteria at the expense of the victim
of a sexual assault."”

But what do rape victims themselves
want? Susan was willing to p’ea bargain
her case, she says, <'because 1 fell so
violated. | felt that | had to know every -
thing 1possibly could about this guy so that
I could cope so that I could put my life back
together Assoon asthe issue of ALDS was
raised, 1 felt hysterical - absolutely ter-
rified. | just had to know/’

The right to know is compelling for many
women, who. like Susan, argue that they
have been victimized and violated and so
should have all possible information on
their attacker so as best to approach their
own recovery and healing process.

Chezia Carm way. coordinator of the New
York City TUsk Force on Sexual Assault,
believes that most women who have been
raped want the information. A participant
in the New York Governors Thsk Force on
Sexual Assault, Carraway conducted a na-
tional study of sen ice providers and rape
victim* *Overwhelmingly, the victims re-
quested information on the H 1V status of
the rapist,” Carraway reports ’So speaking
as an advocate for survivors whu have been

of HIV transmission

DS

forced and violated. 1 believe that ipsT.con-
viction of the re»pisl, *ictims should have ac-
cess to that infonnation.*

But Carraway also notes that a dispro-
portiorate number of men ofcolor arv con-
victed in rape cases She argues that
because of racism in the legal system, *H IV
testing becomes a punitive measure. There
is the right of the victim to know, and then
there are the rights of the prisoner. This
is a complex issue that has innumerable
aspects”

Carraway believes that mandatory test-
ing in rape cases brings up a host of related
issues tha! are not being addressed. riVhen
we talk about H1V and women, we are still
talking about a relatively unknown quanti-
ty," she argues There is a failure to
diagnose women and a failure to tesi AZT
on women. What are the prospects for a
rap? survivor with Al DS? There isn't even
any attention paid to the special needs of
lesbian rape victims.

"Also women tend to know their rapists
more often than not.'"Carraw ay adds *But
the legislators who are making these laws
are thinking that a rapist is some anony «
mous guy out there, a strar.g* n That's not
the most likely cass. If a woman is raped
or.ee by someone, the likelihood of single-
incident transmission is low. But in cases
such as incest.[the probability oftrar.snus-
sion of HINT is much higher because the
rapes occur regularly over time The same
might be true in marital rapes”

Carraway points out that testing only
convicted rapisU does not effectively ad-
dress the issue of HIV transmission
through rape - both because so few rapists
are convicted and because rapes such as
those- ihat occur through incest or marriage
or even along term dating relationship are
least likely to get corv ictic-ns (if there are
even arrests) but most likely to cause
transmission.

Her theory is bolstered by a study re
leased in the medical journal Reviews ofln-
fection* Disease*. inthe Ju'y August 1990
issue, a study explores the relationship be-
tween STDs ar.d rapt-. Tho article indicates
that orly 12T of victims of reported rapes
contract STDs other than HIV from the at-
tack. According to the Centers for Disease

in rape adds to the controversy.

Control (CDC), the transmission rate for
HIV versus other STDs such as syphilis,
gonorrhea, and chlamydia is about 50”.
F xtrapolation ofthis information would put
HIV transmission at about 6*V for all rapes,
since the correlation between the amount
of HIV in the U.S. population and the
amount ofsyphilis is about equal, according
to the CDC.

IPNOLDPvG CONFIDENTIALITY

The low level of HIV transmission in rape
fuels the fire of civil libertarians arguing
against mandatory testing of rapists
Burris has been involved in several man-
datory testing cases He notes that the
issue is volatile because "thc-re is simply no
compelling legal reason to damage the laws
of confidentiality where there is absolute-
ly no proven benefit to the victim. We're
talking alx>ut only a psychological benefit
for the victim in knowing the rapist's sero
status,” he assert*

Burris says the ACLU has opposed such
mandatory HIV testing of prisoners ir. the
past and would also oppose testing of
rapists As for the lowering of sentences in
exchange for HIV results, he says, *Using
test results as a bargaining chip in rape
sentencing is an ugly side effect ofthe whole
HIV and confidentiality issue This is a
tragic dilemma and a horrible situation for
the victim. But nothing should be different
based on HIVslatus. And if it is allowed to
be used as a chip, if these cases come up
repeatedly, and they will, you're going to
find ageneral weakening of confidentiality
all around." he contends There's simply not
a whole lot ofargument for the release of
confidentiality. It's irresponsible. The
benefit to the victim or to the public isjust
not great enough."”

But victims clearly feel there is more at
stake for them than just the public good or
the rights of prisoners. T his is the most
pei-sonal crime there is," says Hacker. "Ar.d
as much as we in the advocacy movement
may be able to look at the larger picture,
women who havt been raped are looking at
a much more defined picture-their own
lives, Anri none of us is in a position tojudge
what best will serve their individual needs
in recovery and healing." 'f
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Gay-righls proponents
hope t more heterosexu-
als will Support their rights
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o*1 'eshi.in woik-rs 1 re-
i 1

JL* nil i,
Al t s, .diiisul  benefits
«’-iYe not going to go
JA ty.” said William Way
bourn, executive dins t'»r of
the >ja> and Lesbian V'tcloiv
Fitinl. which main . cam-

aign cm liibutiotc. to open-
y giy .iinl lesbian ju-htical
candidate-. “If ‘anyone
thinks ice’r= going to _go
may f'lev'te in ) the lide
@ 1L1* ex>

tiaiv Hauer, head of the
con .ervit.ive Family Re-
se.ii'h Council, predicts the
ten.-umi over gay rights will

Please se;; Back Parje. DEBATE

Beating, rape net 1-year sentence

Sy'tlZ RUKIN

o/ Ddily Nevus reporter

Troy Woodworth was wor-
ried that his girlfriend
would get in-trouble if she
stayed out kite drinking at
downtown b£,rs, so he decid-
ed one night. Inst mgnth to
teach her a lesson.

He took her home, beat
her with his fists and then
anally raped !'hor.

Woodworth, 32. told po-*
lice he intended the beating-
and rape "to show her what',

it’s like for It to happen tqj,-

her out on the street with
somebody she dcn’t know."

Woodworth, for reasons
police couldn’t explain, was
charged with misdemeanor
assault, not rape He plead
ed guilty and was sentenced
Thursday to 360 days in jail.

His court-appointed attor-
ney, Stuart Ross, told Dis-

Pioase see Back Pago.
ASSOSLT

Troy Woodwecrth. nghl

PAUL SOUDCR3 I Ac. hi*

. talkp. with Inwyor Shiart Ross ahor ttio Sftntonclog
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Ini jobs and LimXx .uui has
salrlu'd its tax li.iji' cnim-
bic .ivoi past the Lw years
ax oil-support companies
tell. Chevron closed its re-
finery and production from
existmg fields declined.

A S S A U LT

[ Continued from Page a-i

Qrict Court Judge John Lohff
th.it Woodworth was only
trying to help his girlfriend
(Ijvercome her drinking prob-
em.

"He loved her extremely
much. ... Whatever ha[%-
pened that day. i think he
did it out of love,” Ross
said. He likened the situa-
tion to a parent who physi-
cally punishes a child.

"It's not illegal as long as
it’s reasonable.” Ross saicl.

Assistant Municipal Pios-
ecutor Carmen Clark-Weeks
said Woodwe-.»h had a
"Neanrtertha. « mentality."
lie believed, she said, that
the woman was his property
and that he had the right to
brutalize her to got her- to
behave the way he wanted
her to.

The woman, who was not
identified at the sentencing
hearing, lived with Wood-
worth in a van. On Dec. 27,
after she had been out drink-
ing. Woodworth found her at
the home of another man.
Ho took her back to the van
and assaulted her for an
ho_oir or two, the prosecutor
said.

CHINA: It's the

|'"continued horn Pago A-l = |

Cabinet, has finally bowed

iii reality. In a recent circn-
o

i\, . It | ., e

tl-.it it would tuit.ai rjevel-.
op s.iinc previous inlet finds'
had made it seem “a little
like Christmas in January."

Hut just how good the
news for the Peninsula is’

rnatii.n. mat would ue oil.
but not great news. If how-
ever. the companies found
the oil by testing new ideas
about the location of the
Inlet's riches, that might

depends in good part on the--" start a stampede of oil com-

M an

After the assault, she
went to the emergency room
at Alaska ' Native Medical
Cei::..er A doctor th.-.e
the police. ; j

The victim refused to co-
operate with the investiga-
tion. but Woodworth repeat-,
edly confessed to the crime
in a tape-recorded interview
with police.
read from the' transcript at
the sentencing hearing, not-
ing that he blamed her for.
provoking him. ‘

"f beat her.

gets

*

| assaulted

year

for attack

didn't know why Wood
worth was never charged
with rape for the Dec. 27
assault He- xrid the rase was
never referred to tho district
attorney's office, which
prosecutes rape and other
serious crimes. Instead, po-
lice presented the case to the
municipal prosecutors’ of-

Clark-Weeks 4 fice. which only has tho

power to prosecute misde-
meanors

Gifford said he believes a
police officer may have in-
formally discussed the case

her. | sexually used her,” he ,;(with someone at the district

told police. "If this is what “ attorney’s office and reached

I've-got to* do to ?_ot this- J the pondusion that a rape
I

woman out of mye

fe" nndjt case couldn't be brought be-

get her to stop doing this to;" cause of the victim's refusal
me. then this is what; Emyf.'to cooperate. When that hap-
going to do. IMB gol.to,JniI.jj’.pens* "we’re.in a .situation.

Screw it." .., N

~iSh/wliere It's almost impossible'

He told police.-he'had.as-#*0 g~'a.conviction” he said.;

sautted her ever

second orgk Susan WIbkor, the prose-

third time that she went out”™-cutor In.charge of the sexual

drinking. He was convicted . crimes unit at. the district-
for assaulting her early .last ~ attorney’s office,

said her

year, for which he was finedv office has no record of the
$200 and ordered to perform - case.

communit¥-service work.
Anch-jrage Police Lt. Bill

—§,I . Imi Wolf, head of the mu-

nicipal prosecutor’ office,

Gifford, supervisor of the ” said just because a victim
department’s sexual assault-.- refuses to help investigators

unit,

said Thursday he >does not

mean the case

time of year to show up for work

M N
IOk ork ethic. 0" eS8 stnffing also means

When people here manage
to escape the of comnni-

ic.,, |L€&g

frpo'-jAuiiv 1liing « television

many people slack off with

official approval. At a LS3-

factory.

on

MCos ,ii = > ISCuttci
more tests are done
- Aren and Phillipsl 191
discovery at the Sunfish
well was the first in rho
Cook Inlet in more than 25

years.

girlfriend

against her assailant has to

be dropped.
“We deal with that prob-
Jrr.oon vio.-rr

cases" »all. the time,” Wolf
said.

They can be successfullh/
prosecuted if there is enoug
other evidence that an as
sanlt'occurred, Wolf said..

In.-Woodworth’s case,
prosecutors had photographs
of the woman’s injuries, as
well as his confession.

After Judge Lohff im-
posed the 3li0-day sentence
and a SLOOU fine, defense
attorney Ross argued that
the sentence was too stiff.

41 really don’t think it’s
going to accomplish what
you want it to accomplish.”
Ross said. He urged, the
judgo to suspend part of the
Jail time as an incentive to
eep
straight and narrow after
his release,.

Lohff declined to change
his sentence, saying he
wished he had the authority
to impose a longer sentence.

Had Woodworth been con-
victed . of rape, he would
have faced a jail term of
eight years.

and do nothing

or more people. Gas-meter
readers usually come in
pairs. Newspaper articles of-
ten have double or triple
bylines on straightforward

Woodworth on the.

in auditm.. ;iit’ piopwi.r
calls for a “paiti.il moinUui
uni on proceeding with pro
n'‘dures to remove people
from the service while it is
further studied by the Chiefs
of Staff and further studied
in tho hearings "

However, in a nod to the
Pentagon, the compromise
would also allow n com
iii.indt>r to temporarily
transfer a homosexual.

Clinton had been expectei
to make an announcemen
Tfcirsdny nr *hr e*e ’v?
but it..was postpone,.; jC. -
.second Straight day.

Whatever their sexual ori-
entation, Clinton said Thurs-
da_¥._ "Americans who are
willing to conform to re-
quirements of conduct in the
military service, in my judg-

D EB A TE N c

j Continued from Page A-i
be "the defining issue of the

."The battleground is the
whole attempt to elevate ho-
emosexuality as being soeial-
IK and morally equivalent to
the heterosexual family,”
said Bauer, who served as
President Ronald Reagan’s
domestic policy adviser. -

"It’s part of what a lot of
people see as cultural decay.

It’s a sense that culture
is out of control, and some-
where people have to take a
stand.”

Romer has felt the emo-
tional intensi'g/ of the issue
in Colorado. Over his oppo-
sition. Colorado voters last
November approved a mea-
sure barring civil rights pro-
tections for gays and leshi-
ans. But, if anything, he
says passions arc higher aow
in Colorado with efforts un-
der way to
amendment, Y

f ovi-** **>"'""crnni' «

repealthe



QUESTIONS AND ANSWERS
ABOUT HIV AND RAPE

CAN HIV BE TRANSMITTED DURING A RAPE OR SEXUAL ASSAULT?

HIV can be transmitted through the exchange of blood or other bodily fluids,
including semen. As it is possible for HIV to be transmitted during consensual sexual
intercourse (vaginal, anal, or to a lesser extent, oral), it also is possible for HIV to be
transmitted during a rape or a sexual assault that involves the exchange of bodily fluids.
Note, however, that although the virus occasionally has been found in tears and saliva, no
cases of AIDS have been traced to a transmission involving these fluids. If the virus has
been transmitted, that means you are infected with the HIV virus.

What is the likelihood that HIV will be t AANSMitted during a rape?

The epidemiology branch of the AIDS Program at the Centers for Disease Control
has estimated that the likelihood of male to female transmission of HIV is of the order of
less than or equal to 0.2% per episode if the male is HIV infected. It is thought that the
rate of transmission in the cpntext of a rape may be somewhat higher; because of the
involuntary nature of a rape, the woman’svaginal tract may suffer trauma, thereby creating
small tears that would facilitate transmission of the virus and other microorganisms.
Medical researchers stress that the estimated figure of 0.2% may change as additional data
are collected.,

IF 1 AM INFECTED WITH HIV, DOES THAT MEAN 1 HAVE AIDS?

No. There are many stages between fUst being infected with HIV and developing
full-blown AIDS. The vast majority of people infected with HIV will experience no
symptoms of infection, or minor symptoms, for many years. After an average period of five
to seven years, although perhaps significantly longer for others, people infected with HIV
will begin to develop increasingly severe symptoms of infection, including the opportunistic
infections that are the hallmark of an AIDS diagnosis. Current medical consensus refers
to this full range of symptomatology as "HIV disease.”

ACLU Aids Project » 132 West 43rd Street « New York < NY 1005b ° Tel: <212) ‘U-J-u.soo ext. 5
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IS THERE A CURE FOR HIV INFECTION OR FOR AIDS?

At this point there is not. However, there is one drug, called AZT, that is available
to help slow down the progress of the virus. There are two additional anti-virals that are
expected to be approved for use in the very near future. Equally important, medical
researchers have developed prophylactic drugs to help prevent or delay the development of
opportunistic infections in a person infected with HIV; in addition, treatments now exist to
help deal with such infections when they develop.

HOW DO | KNOW WHETHER | HAVE BEEN INFECTED WITH HIV?

There is a series of tests available that can determine whether you have developed
antibodies to the HIV virus. It is widely acknowledged today that the presence of the
antibodies indicates that the person who was tested is infected with the HIV virus. (This
is not true, however, for a newborn, who may test positive for antibodies which he or she
has received from his or her mother, but who may not be infected with the virus.) HIV
antibodies tend to start appearing approximately four to six weeks after exposure, but may
appear earlier.

W hen should | take a test for HIV antibodies?

You first should be tested immediately after you have been exposed. This is
suggested for two reasons. First, the sooner you know about your HIV status, the earlier
you can begin to take an active role in treatment to help keep up your health. Second, it
will be useful to know whether the source of infection came from the sexual assault or rape
or whether you were infected prior to the incident. As noted above, HIV antibodies tend
to start appearing approximately four to six weeks after exposure, but may appear earlier;
therefore, it is prudent to get a baseline test as soon after the incident as possible.

When will | know whether | have become infected as a result of the

sexual assault or rape? Will there be a tlme when can | consider myself

TO BE HEALTHY?

You should be tested approximately every three months following the incident for six
months to ayear. The majority of people develop antibodies within three months of having
been exposed to the virus; ninety percent develop antibodies within six months of exposure.
The vast majority of the remaining ten percent will develop antibodies within a year of
exposure; beyond the one year point, some will still "sero-convert,” but it is very rare to test
negative and to be infected beyond one year.
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IF I THINK | HAVE BEEN EXPOSED TO HIV, ARE THEY ANY MEDICAL INTERVENTIONS
AVAILABLE TO HELP PREVENT MY BEING INFECTED WITH THE VIRUS?

Some medical experts suggest that the anti-viral drug, AZT, be administered to the
patient within 48 hours of exposure and be continued for a period of approximately six
weeks (although doctors may vary the duration of treatment by a couple of weeks).
Although administering AZT immediately after exposure has not been proven to prevent
infection, this often is the general course of treatment made available to health care workers
who are exposed to the virus in an occupational setting. Animal studies examining whether
AZT is effective in this setting are inconclusive; human studies are incomplete.
Nevertheless, AZT has not yet been discounted as a viable prophylactic and is the only form
of medical intervention available that may work;

ARE THERE ANY SIDE EFFECTS To TAKING AZT AS A PROPHYLACTIC FOR
APPROXIMATELY SIX WEEKS?

In otherwise healthy people who are not already seropositive, doctors have found that
taking AZT is not likely to result in the types of toxic side effects sometimes found in those
who already are infected with HIV and are taking AZT to slow the progression of infection.
Generally, toxic side effects have been found to be dose and duration related and reversible
following discontinuation of treatment with the drug. A non-infected person taking a six
week course of AZT may experience some insomnia, fatigue, and flu-like symptoms. Again,
these effects would end upon discontinuation of treatment with the drug. The research on
long term effects are not yet known. Some researchers have found that when given very
high doses of AZT (well beyond the doses prescribed for humans), female mice may
develop vaginal carcinomas. In addition, only very limited research has been performed on
the effect of .AZT on the male or female reproductive systems; as such, its mutagenic and
teratogenic effects, if any, are not known. One might expect that these more long term side
effects would not be found in persons who take AZT for the relatively short period of time
suggested for those who have been exposed to the virus as the result of sexual assault or
rape.

| UNDERSTAND THAT AZT LOSES ITS EFFECTIVENESS IN PEOPLE WHO ARE
SEROPOSITIVE AFTER 1270 18 MONTHS; IF | AM EXPOSED, TAKE AZT, BUT STILL
BECOME INFECTED, WILL | BE ABLE TO TAKE ADVANTAGE OF AZT AS A FORM OF
TREATMENT LATER IN MY ILLNESS?

AZT loses its effectiveness when resistent strains of the virus develop in a person
already infected with the virus. Such activity is not expected in a person who recently has
been exposed to the virus; therefore, it is unlikely that use of AZT as a prophylactic
immediately after exposure will affect a person's ability to use AZT later in the course of



HIV AND RAPE PAGE 4

illness, if it becomes necessary.

CAN I' TRANSMIT THE VIRUS BEFORE I KNOW WHETHER 1 AM INFECTED?

If you are infected with the virus, you are capable of transmitting it; this is so even
if your HIV antibody test comes back negative. Therefore, to protect your partner from
infection, it is important, if you engage in sexual relations, that you use safer sex techniques
throughout this period; in fact, unless you know for certain that neither you nor your partner
are HIV-infected, you never should engage in unsafe sex. If you use intravenous drugs, you
should avoid sharing works; if you do share works, always clean them with bleach and water
following each use.

WHAT ELSE CAN I DO DURING THIS WAITING PERIOD?

The most important thing you can do is to take care of yourself. You may wish to
seek counseling. It is important to seek support from your family, friends, and medical
professionals. Also, this would be a good time to accomplish 'he elusive goals of eating
better, getting more sleep, and relaxing more.



OTHER NEWS

Federal Year 2000 Plan

In keeping wilh objectives first enumerated by former U.S.
Surgeon General C. Everett Koop, the U.S. Department of
Health and Human Services is drafting national health goals
for the Year 2000. Among those goals Is the reduction of the
rate of rape and attrmpteo rape of women age 12 years and
older to "no more than 107 per 100,000 women." (The rate
was 119.7 per 100,000 in 1986.) The proposed method of
reduction is the initiation of sexual assault awareness
programs for adolescents and evaluation of these programs,
Preventioneducationforadult womenisnotbeing considered
as equally necessary to rape reduction. Nor are services to
sexual assault victims included in the federal objectives, as
are services to victims of domestic violence. [For further
information, contact Gary Hogelin, Office of Surveillance,
Communicable Disease Center, U.S. Department of Health

and Human Services, Atlanta, GA. Telephone; (404) 639-
27521]

[EDITOR'S NOTE; The term "rape" is used herein because
the term is employed by the published material cited.)

AIDS and Sexual Assault

The Department of Genitourinary Medicine of St. Mary's
Hospital in London has reported the first known case ol
AIDS resulting horn sexual assault. The seroconversion to
human immunodeficiency virus (HIV) occurred during the
three months following the assault in awoman who had no
other identifiable risk factors for HIV infection (e.g., blood
transfusions, intravenousdrug use, sexual contact with other
men in the previous nine months, etc,).

The sexual assault victim in this case had been forced to have
vaginal and anal intercourse by a man known to her, who
subsequently told her he had tested seropositive for HIV.
Repeated testing of the woman for the HIV antibody also
produced a positive result which doctors attributed to the
sexual assault. Three other women tested positive at the
same hospital following a rape. None had had blood
transfusions or used intravenous drugs. However, one
woman had a sexual partner from Central Africa, and serum
takenat the time of the rape was not stored, so HIV infection
could not be definitely attributed to the assault.

St. Mary's Hospital recommends that all adult victims of
sexual assault be offered HIV testing reassured that the nsk
of infection is low, and offered counseling.

In England, an assailant may beasked to supply samples and
agree tobe tested for sexually transmitted diseases. A refusal
maybe noted In court.

[Source: S. Murphy, V. Kitchen, J.R.W. Harris, and S.M.

|:orster F&W subsequent seroconversion to HIV. British
ounul offedore )

Child Sexual Abuse in Indian Territory

Federal officials have approved a S10.8 million payout to
settle four consolidated lawsuits against the United States
over the molestation of 58 Hopi children by a non-Indian
teacher with the Bureau of Ind'an Affairs.

Between the end of 1988 and early this year, the Federal
Bureau of Investigation inves’igaled 130 reports of child
sexual abuse in Indian torritorv

Reported Rape in the 1Jnited States
on the Rise

According to the FBI, both reported forcible rape and
aggravated assault showed a ’0% increase in the first six
months of 1990. Robbery rose 9% and murder, S?. Data
released on October 21,1990 she wed a decline in all property
crimes, with the exception of motor vehicle theft
Geographically, the semiannual Crime Index total was up
3% in the Northeast and 1% in the Midwest, while both the
South and West registered a 1% decline.

Sex Education in ?chools

Avrecent report by the 5ex Information and EducationCouncil
of the United States indica tes more public schoolsa re offering
sex education to combat AIDS and teen pregnancy. But.
school programs often sidestep sensitive issues such as
acquaintance rape, interpersonal relationships, and sex roles.
The 36 page report noted that little or no sex education is
offered in the early grades.

News from the National Association of
Crime Victim Compensation Boards

In 1990, the Mississippi, Georgia, and Vermont legislatures
took action to establish and fund cnme victim compensation
programs in those states, bringing to 47 the number ol states
with compensation programs. Mississippi's program will
begin paying claims July 1,199'. South Dakota and Maine
remain the only states without -nme victim compensation
legislation.

In other actions, the Connecticut legislature increased the
maximum emergency award fTomSoOOtoSI.000. (At least 15
states now have maximums 51,003 or more > And,
Wisconsin's legislature acted to extend coverage to on-duty
policcand fire fighters, includm gcounseling for families of
those killed in the line of duty

As of October 1, 1990 states' '-nme victim compensation
programs receiving federal VC 3A funds were required to
develop rules toguide them in r’akingawards which avoid
the unjust enrichment of offencers. In cases of child abuse
and child sexual abuse, the National Association of Cnme
Victim Boards has recommend’d that third party payment
be used whenever possible, and that states consider
establishing trust agreements tn guarantee that the award bo



FISCAL NOTE

STATE OF ALASKA BILL NO: . CS.HB1Q9JHESL
1993 LEGISLATIVE SESSION

Revision Date: 3/17/93 Dept. Affected: Prhlir__Sifp.tv.

Title: - "An acr relating tn hlnnrt tests fnr persons BRU:- Alaska State Trnoners

———————— charged with spy nffensps—_" Component: riptarhmpnrs

Sponsor: Representative Kntt

Requestor:  House Judiciary COMPONENT SERIAL NO. 799

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-
CAPITAL -0 -0- —-0- 0- 0 -0-
REVENUE FUND -0- -0- -0- -0- -0- -0-
SOURCE:

FUNDING: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program ReceiDts
1006 GF/MHTIA

Other

TOTAL -0 -0- -0- -0- -0 -0-
POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY 93) impact: $

ANALYSIS: (Attach a separate page it necessary.)
Passage of this legislation will prevent the loss of 10% of Federal Funds received by AST on a yearly basis from the
Crime Control Act (Drug Control and System Improvement Grants). See Briefing Paper.

Prepared By: Francis C Allan___ Phone:  Pfig.c.-Ql
Division: Alaska State Troopers Date: 3/17/93
Approved by Commissioner: "Date: 3/17'93
Agency: Riciear? kfBurton. Dent-nf Public Safety

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor®s Legislative Office
Hx Tiw Page 1 of
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BRIEFING PAPER
FOR

CS HOUSE BILL NO. 109 (HES)

Prepared by Department of Public Safety

“ An Act relating to blood tests for persons charged with sex offenses; and providing for an
effective date.”

Since 1987, Alaska has received Drug Control And System Improvement Formula Grant Funds
through the Office of Justice Programs, Bureau of Justice Assistance. The grant program is
authorized by the Anti-Drug Abuse Act of 1988. The purpose of the funds is to provide
assistance to the states for their law enforcement efforts to control the drug and violent crime
problem. The allocation for each state and territory is primarily based on population.

For the first year, the allocation to Alaska was $823,000. In 1993, the allocation is $1,870,000.

Within the State, these funds are shared by state agencies and local units of government for the
purpose of addressing the drug control problem through law enforcement, prosecution, and court

system improvement programs.

In 1992, with federal allocation of $1,852,000, there were 5 state agency projects and 9 local
government projects funded. Through these projects the funds provided 14 law enforcement
officers throughout the State, enforcing the State’s controlled substance laws through multi-
jurisdictional task force, street level enforcement, and financial investigation efforts. These
funds provided for two prosecuting attorneys to specialize in the prosecution of individuals
violating the State’s controlled substance laws. In addition, the funds provided for timely court
processing and the identification of individuals with prior drug offense incidents through
improvement of the court and criminal history record systems.

Beginning October 1, 1993, the Crime Control Act of 1990 requires that in order for the states
to continue to receive their identified Drug Control and System Improvement Grant allocation
amount, the states must have laws in place related to HIV testing of individuals convicted of a
sexual offense.  The result of a state not having such legislation enacted will be a 10%
reduction to the state’s identified allocation amount. This amount then will be shared by those
states which have enacted such legislation.



Briefing Paper
CSHB 109(HES)
Page 2

For the State of Alaska to continue to receive its entire Drug Control and System Improvement
allocation, avoid reducing its current drug control effort, and avoid providing 10% of its
allocation to other states, passage of HIV testing legislation is necessary this session.

With a reduction of ten percent, or $187,000, to the State’s annual grant revenue allocation, it
will be necessary to fund ten percent of the law enforcement and prosecution effort currently
addressing the State’s drug control problem through State general funds and municipal revenues.



FISCAL NOTE
STATE OF ALASKA BILL NO.CS HB 109 (HES1

1993 LEGISLATIVE SESSION

RevisionDa te : Dept. Affected: Health anti Social Services

Titdo: Blood Tests for persons charucd with sex BRU: State Health Services
offenses Component: Laboratories

Sponsor: Kott

Requestor: House Judiciary COMPONENT SERIAL NO. #291
Expenditures/Revenues: (Thousands of Dollars)
OPERATING EY94 FY95 FY96 FYor FYQ98 FY99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES 27.9 27.9 27.9 27.9 27.9 27.9
EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 27.9 27.9 27.9 27.9 27.9 27.9

CAPITAL

REVENUE FUND SOURCE

1002 Federal Receipts

1003 GF Match
1004 GF 27.9 27.9 27.9 27.9 27.9 27.9

1005 GF/Program Receipts
1006 GF/MHTIA

Other
TOTAL 27.9 27.9 27.9 27.9 27.9 27.9

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact: None
ANALYSIS: (Attach a separate page ifnecessary)

This fiscal note isbased on the costs for the laboratory testing alone. Itdoes not take into account the costs of medical
personnel to perform the requisite counseling and testing, travel for medica® oersonnel to communities where qualified
personnel are unavailable, shipment of specimens, cost to ensure chain of evidence, and documentation of procedures

and test results.

In 1992,339 charges were made for arrests for sex offenses. Using 350 as the base, the laboratory costs associated with
HB 109 is as follows:

Prepared by: Peier M. Nakamura, MD, MPH <2 Phone: (907) 465-3090
Division: Division of Public Health ' u

Approved by Commissioner: Theodore A. Mala, MD, MPH ]

Agency: Department of Health & Social Services fe K Pale:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR 3 LEGISLATIVE OFFICE
For further distribution information call the Governor 3 Legislative Office

G/12BXSIR - Page 1 OCF



Revision Date: BILL NO.CS HB 109 (LIES)

ANALYSIS (cont.):
1. Cost for initial HIV screening @ $ 16.30/test 5.705

2. Assuming that 0.9% initiallyscreened were positive, the cost for HIV Western blot for making 293
a positive diagnosis is $93.15/test

3. Cost for screening negative results after the sixmonth window period for 347@ $15.30/test 5,656
4. Cost for Western Blot for the 0.9% of those persons which tested positive after the 6month 293
window period

5. Cost of Hepatitis B screening @ $16.30/test 5.705
6. Cost of Hepatitis B testing on the 11.2% that will test positive © $114.10/test 4,473
7. Cost of RPR test for syphilis @ $16.30/test 5.705
TOTAL $27, .30

Page 2 of



FISCAL NOTE
STATE OF ALASKA BILL NO. CS HB109 (TIES)

1993 LEGISLATIVE SESSION

Revision Date:
Titlo: Blood tests for persons charged with sex BRU: State Health Services
offenses Component: Nursing

Sponsor: Kott
Requestor: House Judiciary COMPONENT SERIAL NO. #288

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY94 FY95 FY96 FYor FY90 FY99

PERSONAL SERVICES

TRAVEL

CONTRACTUAL 45.5 45.5 45.5 45.5 45.5
SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOQOUS

TOTAL OPERATING 45.5 45.5 45.5 45.5 45.5

I CAPITAL i
REVENUE FUND SOURCE 1 1

FUNDING: (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match
1004 GF 45.5 45.5 45.5 45.5 45.5

1005 GF/Program Receipts
1006 GF/MHTIA
Other

45.5

45.5]

TOTAL 45.5 45.5 45.5 45.5 45.5 45.5!1

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

Estimate of current year (FY93) impact: None

ANALYSIS: (Attach a separate page ifnecessary)

Assuming a base of 200 individualswho would need testing and counseling and who would be presenting themselve
the Public Health Center for referral for these sen/ices, the costs of this hill for the Nursing Component are as follows:

Line 300 Contractual Services

200 draws & pre- & post-test counseling @ 1.5 hours x 565/hr for initial tests 19,500

400 draws & pre- & post-test counseling @ 1.0 hr x $65/hr follow-up testing 26,000

45,500
Prepared by: Peter M. Nakamura, MD, MPH |/\a Phone: (907) 465-3090
Division: Division of Public Health 7 * Date: ~?7/ é/ ”J

mmissioner: Theodore A. Mala, MD, MPH Date: 3.
Agency: 7

Approvedb ? :
( IS Department of Health & social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office

(Rev 1i/92)93iisno.xis/DBn - Page 1 of
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BILL NO.CS IIB109 (HES)

ANALYSIS (cont.):

This fiocal note assumes:
D) testing and counseling is for individualswho are not being detained by the Department of Corrections or the
Division of Family and Youth Services; and
individuals will present themselves to a Public Health Center for testing and counseling either through a court
order or voluntarily will be referred to private providers for counseling.

Page 2 of
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MEMORANDUM

DATE February 22, 1993

Representative Porter
Chair, House J"Sibiary Committe

ROV Pete Kott

Request for hearing
< HS-10*}, Blood Tests for Sex Crime Perpetrators

Please schedule HB 109 for a hearing before the House Judiciary
Committee as soon as possible.

HB 109 is a victims rights b ill which allows the victim of a sexual
assault to petition the court to have the defendant tested for the
presence of HIV antibodies and indications of other sexually
transmitted diseases. The b ill also provides that if the defendant
is convicted, he must reimburse the state for the cost of the test.

The following items are attached

Sectional analysis of the HESS committee substitute
New sponsor statement

Letter from Dr. Peter Nakamura

Chart showing increase in reported rapes in Alaska

If you have any questions on this bill, please call
Legislative Assistant, Jack Phelps, at 465-3777.
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9843 CHICHAGOF LOOP
EAGLE RIVER, AK 99577
PHONE (907) 694-7943

DURING SESSION:

STATE CAPITOL

JUNEAU. AK 99811
PHONE (907) 465-3777

Representative Pete K ott

SPONSOR STATEMENT

HB 109 — HIV Testing for Sex Offenders

The purpose of HB 109 is to provide relief for victims of sexual assault. The threat of
HIV infection and of infection from other communicable diseases, especially venereal diseases,
is a serious complicating side-effect of being victimized by sexual assault. The state has a
compelling interest in assuring that innocent victims of crime are afforded timely relief from
the anxiety that may result from sexual assault.

It is true that the accused has certain rights that also must be protected by the state.
The defendant's right to privacy and to due process is an important part of Alaska's judicial
process. HB 109 includes sev°ral provisions designed to protect the defendant's rights whi'e
balancing those rights against the alleged victim's right to know if he or she has been exposed
to infection. The following factors should be noted with respect to this concern:

1) The test is not automatically required, the victim must petition the court to
request the test;
2) The court must find probable cause that there was a transfer of bodily fluids;
3) The release of information obtained as a result of the test is strictly controlled
in that
a) only the defendant, the victim, and officials of the defendant's place of
incarceration are to receive the test results, except that the Department
of Health & Social Services may receive statistical information;

b) unauthorized disclosure of test results is strictly prohibited and is
defined as a class A misdemeanor; and
C) the time period during which the alleged victim may request the test

is narrowly defined.

HB 109 also provides that the state must make availahle to both the victim and the
alleged perpetrator counseling relating to HIV and AIDS which is medically appropriate for
those persons.

Finally, HB 109 is designed to minimize the cost to the state of implementing this
program. If the defendant is convicted, he or she must reimburse the state for the cost of the
test. The court may order the Department of Corrections to provide for the reimbursement
through garnishment. Furthermore, the Federal Crime Control Act of 1990 provided that states
which do not have a law such as that proposed by HB 109 shall lose part of their law
enforcement assistance grants. The loss to Alaska if we fail to pass such a law this year will
be approximately $185,000in FY94.

This bill can satisfy the Federal requirement and simultaneously form an integral part S'

of an effort by the state of Alaska to ensure that victims of crime in our state are afforded U
every opportunity to find appropriate relief.

OV\SdT



CSHB 109
SECTIONAL ANALYSIS

"An Act relating to blood tests for
persons charged with sex offenses;
and providing for an effective date.”

Section 1.

Adds new sections to AS 18.15 as follows:

AS 18.15.300

(@) makes a defendant (including a minor) charged with a sexual offense
under AS 11.41.410 - 11.41.440 that includes sexual penetration as an
element of the crime subject to an order of the court requiring testing for HIV
and other communicable diseases.

(b) allows the alleged vidim, or the prosecuting attorney on behalf of the
alleged vidim, to petition the court for an order requiring the defendant to be
tested.

(c) requires the court to make a probable cause determination 1) that a crime
has taken place under the specified statutes, and 2) that sexual penetration
took place. Allows the court to condud a hearing to receive evidence to make
the determinations required under this subsedion.

(d) requires the court to order the test if the court finds probable cause that
a crime was committed and that sexual penetration took place.

(e) designates the authorized recipients of test results obtained under an order
authorized by subsedion (c) of this ad. Authorized recipients are the
defendant, the vidim (or the vidim's parents or guardian) and the officer in
charge and the chief medical officer of the facility in which the defendant is
incarcerated.

(H places time constraints on when the order authorized under (¢) of this ad

See 440M\2 f sr* CS MS. 109



may be filed. The test may not be ordered sooner than seven days after the
arrest nor more than 90 days after the defendant has been convicted and
sentenced. Additionally, a test may not be ordered after a finding favorable

to the defendant.

(g) provides definitions for "disposition favorable to defendant,” and "sexual
penetration."

AS 18.15.310

(8) requires that blood drawn for a test under this act be drawn by licensed
medical personnel according to AS 08.64.

(b) requires that testing on blood drawn under provisions of this act be
conducted by a licensed medical laboratory and according to accepted
medical standards.

(c) requires that positive test results be transmitted to the Department of
Health & Social Services.

(d) requires test results to be sent to the designated recipients and requires a
disclaimer to be attached to test results.

(e) requires the court to order persons who receive the test results to maintain
the confidentiality of personal identifying data related to the tests. Provides
certain exceptions to this confidentiality: (1) the defendant, and (2) the victim
for such disclosures as are necessary to provide for the victim's own health
and the health of the victim's spouse, family and household.

() prohibits the test results from being used as evidence in a criminal or
juvenile proceeding.

(g) provides civil immunity for persons performing the duties authorized by this
act.

(h) if the test results are positive, requires the Department of Health & Social
Services to provide free counseling and testing to the victim and counseling
to the defendant upon request. Also requires the department to provide
referral for the victim to appropriate health care facilities and support sendees.



() defines "AIDS/1"counseling/land "HIV." Counseling is defined as providing
medically appropriate information including information on the diseases, their
treatment and the medical and social implications of the diagnosis and the
tests.

AS 18.15.320

(a) requires the Department of Health & Social Services to pay for tests
ordered under this act.

(b) requires a defendant who is convicted of an offense for which a test was
ordered under this act to reimburse the department for the cost of the test.

Allows the court to order the Department of Corrections to garnish wages
earned in correctional industries to pay for the test.

AS 18.15.330

provides that intentional unauthorized disclosure of information restricted by
this act constitutes a class A misdemeanor.

Section 2.

Provides that the act takes effect immediately according to AS 01.1 0.070(c).



HB 109
SECTIONAL ANALYSIS

"An Act relating to blood tests for
persons charged with sex offenses;
and providing for an effective date."”

Section 1.

Adds new sections to AS 18.15 as follows:

AS 18.15.300

(@ makes a defendant (including a minor) charged with a sexual offense
under AS 11.41.410 - 11.41.440 subject to an order of the court requiring
testing for HIV and other communicable diseases.

(b) allows the alleged victim, or the prosecuting attorney on behalf of the
alleged victim, to petition the court for an order requiring the defendant to be
tested.

(c) requires the court to conduct a hearing on a petition filed under subsection
(b), and requires the court to order the test if the court finds probable cause
that a transfer of bodily fluids took place between the defendant and the
alleged victim.

(d) designates the authorized recipients of test results obtained under un order
authorized by subsection (c) of this act. Authorized recipients are the
defendant, the victim (or the victim's parents or guardian) and the officer in
charge and the chief medical officer of the facility in which the defendant is

incarcerated.

(e) places time constraints on when the order authorized under (c) of this act
may be filed. The test may not be ordered sooner than seven days after the
arrest nor more than 90 days after the defendant has been convicted and
sentenced. Additionally, a test may not be ordered after a finding favorable
to the defendant.



AS 18.15.3 10

(a) requires that blood drawn for a test under this act be drawn by licensed
medical personnel according to AS 08.64.

(b) requires that testing on blood drawn under provisions of this act be
conducted by a licensed medical laboratory and according to accepted

medical standards.

(c) requires that positive test results be transmitted to the Department of
Health & Social Services.

(d) requires test results to be sent to the designated recipients and requires a
disclaimer to be attached to test results.

(e) requires the court to order persons who receive the test results to maintain
the confidentiality of personal identifying data related to the tests. Provides
certain exceptions to this confidentiality: (1) the defendant, and (2) the victim
for such disc'osures as are necessary to provide for the victim's own health
and the health of the victim's spouse, family and household.

(H prohibits the test results from being used as evidence in a criminal or
juvenile proceeding.

(g) provides civil immunity for persons performing the duties authorized by this

act.

(h), if the test results are positive, requires the Department of Health & Social
Services to provide counseling and testing to the victim; and counseling to the
defendant upon request. Further provides that the Department's duty to
provide counseling is satisfied if the Department delivers to the victim and the
defendant a brochure containing the relevant information, and refers the
defendant and victim to the Department for further information.

() defines rAIDS" and "counseling." Counseling is defined as providing
medically appropriate information including information on the diseases, their
treatment and the medical and social implications of the diagnosis and the

tests.
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AS 18.15.320

(@) requires the Department of Health & Social Services to pay for a test
ordered under this act.

(b) requires a defendant who is convicted of an offense for which a test was
ordered under this act to reimburse the Department for the cost of the test.
Allows the court to order the Department of Corrections to garnish wages
earned in correctional industries to pcy for the test.

AS 18.15.330

provides that intentional unauthorized disclosure of information restricted by
this act constitutes a class A misdemeanor.

AS 18.15.350

provides definitions of terms essential to the act.

Section 2.

Provides that the act takes effect immediately according to AS 01.1 0.070(c).



Sponsor Amendments to
CS for HB 109(HES)

Offered in House Judiciary
March 17, 1993

Amendment 1:
p. 1 /. 7 after "indictment," add - presentment -
p. 1 I 12 after "indictment," add "presentment,”
p. 1, 1 14 after "indictment," add "presentment,”
Explanation:

Article |, section 8 of the Alaska constitution provides that a grand jury may file charges
by presentment or indictment. The difference between the two is that presentment is
brought from the grand jury's own knowledge or observation without a bill of
indictment being laid before it by the government prosecutor. Though presentment is
rarely used in Alaska, it is provided for in our constitution. It therefore seems advisable
to include it in the bill presently before us.

Amendment 2;

p. 2 | 1 after "guardian” delete comma and add "of an alleged victim who is a minor or
Incompetent,”

Explanation:

When the bill was amended in HESS, an agreement was reached between the sponsor
and the Department of Law to reword this part of the bill. Part of that agreement
included adding this provision for the parent or guardian being able to request the test.
The intent of that addition was to cover those situations in which a minor or
incompetent person was the victim. As the bill now reads, however, it would seem to
allow the parent of an emancipated adult to file a petition. The suggested amendment
more accurately reflects the sponsor's intent, and brings the language of proposed AS
18.15.300(b) into line with AS 18.15.300(€) [see p. 2,1 16 & 17].

Amendment 3:
p. 2, /. 8 after "may rely" add “exclusively"

Explanation:
This amendment is brought at the request of the Department of Law. They would like
the language of the bill to indicate clearly that if the court deems probable cause to be

adequately demonstrated at the grand jury proceedings or in a preliminary hearing, the
court may proceed without an additional hearing.



Amendment 4:
p. 3 I 31, after “immediate family," delete "or"

p. 4 1. 1 delete the pei'iod and add -, or a person in a dating, courtship, or engagement
relationship with the victim/'

Explanation:

This amendment is brought at the request of the Network on Domestic Violence and
St.rual Assault. The existing language of the bill may work well for a victim who is a
married woman or one living with a family. But what if the victim lives alone, or is not
married., but engaged? This change borrows language from the domestic violence
statutes, and closes these potential gaps.



p.l, 17

p.l, 1.8&9

p.2,116

p.2, 17
p.2,116

p.2,122

p2, 124

p.3, 14

p.3,130

p.4, 1586

p4, 17

Changes to HB 109 reflected in

the blank Committee Substitute

presented to the Committee on
February 16, 1993

Line numbers refer to the original hill.

adds "indictment, or information” to include the various forms of initiating a
felony prosecution.

uses more specific language denoting the acts for which the bill allows a petition
to be initiated.

This change is to ensure that the statute as amended by HB 109 conforms to Federal
quidelines set forth in the Crime Control Act of 1990.

requires the court to find probable cause that a crime has been committed under
the statutes cited in (a); and that probable cause exists that the crime included
sexual penetration as defined in AS 11.81.900(b)(54).

adds a new subsection (d) which requires the court to order a blood test on a
defendant if probable cause is found as required in (c).

This change s to ensure that the statute as amended by this bill conforms to the Fecleral
quidelines set forth in the Crime Control Act of 1990.

renumbers this subsection (e); and substitutes "provided" for "sent."

renumbers this subsection (f).

adds a new subsection (g) providing a definition of "disposition favorable to
defendant.” In the original version, this was found on p.5, 13

adds "registered physician assistant” to the list of those authorized to draw
blood for the purposes of this section.

This change was requested by the Department of Corrections.

substitutes "provided” for "sent."”

deletes the sentence which begins, "If the department delivers a brochure . ..
Adds a sentence which provides for "referral to appropriate health care facilities
and support services at the request of the victim."”

substitutes "HIV symptomatic disease™ for "AIDS-related complex.”

adds a subsection containing the definition of "HIV." In the original version, this
was found on p.5, 19

cs (Hfivois To HE W



Bill No. HB 109 Date: February 12, 1993
Bill No.***AST
Contact: Joanne F. Lopez
Executive Director

DRAFI_ CDVSA

Title: An Act relating to
blood test for persons
charged with sex offenses.

=Pw

A total of 530 rapes were reported in 1991. Rapes account for 15.5% of all violent crimes.
There are concerns for victims who may become infected with human immunodeficiency
virus (HIV). Cases have been reported.

Sow

The Council on Domestic Violence and Sexual Assault supports the concept of a bill that
would allow a victim of sexual assault to learn if her/his assailant is infected with HIV.

o<

The Council supports the concept in HB 109 to test at the time of the arrest and strongly
recommends that the testing be conducted once probable cause for a violation in AS
11.41.410 - 11.41.440 has been established. If testing is postponed until after conviction,
it take as long as two years to obtain this crucial information.

ro v

O w3

The Council recommends that the victim not be put through a legal procedure if order to
force the blood test of the offender. To do so would re-victimization the victim which is
unacceptable. Prosecutors would likely not force the blood testing issue if this were the case
in order to save the victim this additional distress since the victim will be needed for
testimony in the actual assault litigation.

C oo

The Council recommends that the victim be informed that because the offender’s blood test
is negative, it does not mean that they are safe. The nature of HIV is such that there is an
W incubation/latency period of six to eight months during which a carrier’s blood will not
reveal the presence of HIV but they can transmit the virus. Victims need to be aware that
they should be (re)tested six to eight months later. The Council would like to see funding

<1 . . . .

04 for the Department of Health & Social Services to pay for victim testing.

Z The Council also believes that the legislation should specify how the information will be
transmitted to the victim. The Council recommends that the information should be provided
to the victim only if the victim (or the victim’s legal custodian, if the victim is a minor)
wants the information. The information should never be transmitted by letter and the victim,
or victim’s legal custodian if the victim is a minor, should be allowed to name a designee

C/3 to receive the information if the victim doesn’'t want to learn of it directly.

04 The Council recommends that counseling of victims concerning the results of the alleged

offender’s blood test need to be handled sensitively. A counseling brochure does not meet
this standard. A trained counselor or nurse or other appropriate service provider needs to

?08Ir/0r] GoU/ttiL Ot* DoVBSTL VIQIOtre AteYUALMSAIH-t-



be available to help the victim deal with the situation and to counsel the victim on safe sex
and protection of their partner due to the potential exposure.

Since there is a stigma involved with this condition, the Council suggests to consider
protecting the confidentiality of HTV positive individuals, and suggests the court be required
to order all parties to keep die information confidential.

Willie Kinnebrew, Acting Chair
Council on Domestic Violence &
Sexual Assault
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Jtiashp Women's Commission
Post Office (Bo*i82977
<Fairtianh§,£.tashg 99708

Jipprovaf(Byjlfasfo Women's Commission
Mouse (Biff109

This Sidwoufd require 6foodtestsfrom persons chargedwitft sesQtafoffenses andprovide
anavenuefor victims ofthe sexuafassauft to receive the resufts o f those tests.

MB 109 provides victims ofseo&afassauft a means to determine whether they have Seen
exposedto communicaSCe diseases. J it the present time privacy laws prohibit this testing
ofadegedperpetrators o fsexpalassauft or disclosure o ftest resufts. "Victims have no
recourse to determine i f they have contracteda scqiafly transmitteddisease, This 6iffxvoufd
provide that recourse.

Thejifasha Women's Commission supportsMB 109. Victims ofsexuafassauft are innocent
people whose person andwhose own right to privacy have Beenviofated Thestatutes
shouldprovide then access to the medkafinformation ahout their attachcr necess.ny to
determine any medkaf treatment neededto preserve theirphysicaf- andmentaf—heafth.
StiQiafassault victims needagreat deafo fhelp andsupportfor recovery. MB 109 provides

an important remedy without compromising legitimate protection o fthe allegedattaches
tights.

Theproposedhidappears to adequatefy address 6oth the necessary protections andpracticed
means o fachieving the desiredresufts. TheJlfasha Women's Commission supports MB 109
aswritten.

jlitashg Women's Commission

5.Qy.0LM

(Barbara<g@ Tyndad
Chair
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February 8, 1993

Representative Brian Porter
State Capitol, Room 118
Juneau, AK 99801-1182
Dear Representative Porter:

Per your request, enclosed are materials related to HB 109 on the issue of mandatory HIV
testing of persons charged with sexual offenses.

If our office can be of further assistance, please call.

Sincerely,

Penelope M. M’rdes, Ph.D.
AIDS/STD Program

Enclosure
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TECHNICAL ISSUES CONCERNING
HOUSE BILL NO. 109

"An Act relating to blood tests for persons charged with sex offenses."”

Summary

HB 109 provides for court ordered serologic testing for HIV and other communicable diseases
of: (a) defendants charged with sexual assault; and (b) minors for whom a petition is filed
alleging sexual assault.

HB 109 provides for notification of the results of such tests to:

(@) the defendant or minor; (b) the alleged victim, designee, or parent/guardian of a minor; and
(c) the officer in charge and chief medical officer of the facility in which the defendant or minor
is incarcerated or detained.

Discussion

The implied purpose of HB 109 is to obtain information related to an alleged sexual assault
perpetrator’s infectious disease status, especially HIV infection, and convey this information to
alleged victims so that they may take measures to preserve their health and be spared groundless
fear. The intended benefits to the victim cannot be achieved through mandatory serologic testing

of the alleged perpetrator as proposed by HB 109.

Testing of the perpetrator will not give the victim information about her/his own health
status and will not preclude the need for the victim to receive counseling and testing for
sexually transmitted disease including HIV for the following reasons:

» If the suspect tests negative for HIV antibodies, it is not conclusive proof that the suspect
is free of HIV infection. A person who is recently infected may not develop detectable
HIV antibodies (seroconvert) for up to 6 months. Seroconversion for Hepatitis B ranges
from two weeks to 6-9 months. Serologic testing for syphilis may also result in a false
negative, i.e., the person is infected but it is not detected by the blood test.



» If the suspect tests positive for HIV antibodies, this does not give any information on the
HIV status of the victim. The risk of transmission of HIV through sexual assault is
not known. There has been one documented case of HIV transmission following a rape.
There are anecdotal reports of victims of rape who are HIV positive, but the source of
their HIV infection is not known. The theoretical risk of transmission of HTV from one
episode of heterosexual intercourse is estimated to range from 1in 100 to 1 in 1,000.
While HIV can be transmitted in a single exposure, studies have shown that persons have
remained uninfected despite multiple exposures over a prolonged period of time.
Similarly, if the suspect tests positive for syphilis or Hepatitis B, this does not mean that
the victim has been infected. Transmission depends on the stage of the iliness in the
source person and factors specific to the person exposed.

Thus, individualized counseling services for the victim regarding risks, safer sex, testing, and
referrals for emotional support and medical care must be provided in order for the victim to
know her/his own status, to make decisions about health care, and to cope with the trauma of
assault. Reliance on perpetrator testing exaggerates the benefits of testing the source person and
detracts attention from the counseling and medical needs of the victim.

Regardless of knowledge of the alleged perpetrator’'s HIV status, the victim should be counseled
about baseline KiV testing to establish for the victim her/his HIV status before the assault, and
retesting at intervals up to 6 month post-exposure to cover the "window period”, i.e., the time
from infection to seroconversion.

There is presently no cure for HIV disease nor treatment during the acute and early
asymptomatic stages. Prophylactic use of AZT following a significant exposure to HTV in a
health care setting is experimental and has not been proven effective in humans. Prophylaxis
must begin within 24 hours of exposure. With currently available technology, reliable HIV test
results on an alleged perpetrator would not be available within this time frame to assist a victim
in making a decision about initiating prophylaxis.

Section 18.15.310(c) states that "copies of test results that indicate exposure to or infection by
HIV or other communicable diseases shall also be transmitted to the department”. This section
needs clarification. To which department does this refer and what is the justification? HIV is
not a reportable disease in Alaska. Disclosure of test results should be strictly limited to as few
specifically designated persons as possible. The greater the number of persons with access to
confidential information, the greater the possibility of breach of confidentiality and liability.

HB 109 goes beyond requirements of the federal Crime Control Act of 1990 which requires that
states enact legislation for court ordered HTV testing of persons convicted of a sexual assault,
or else lose 10% of their federal funding for public safety. Mandating HTV testing on persons
charged with a sexual offense means performing an invasive medical procedure (phlebotomy),
without consent, on a person whose guilt has yet to be determined. Challenges to the
constitutionality of mandatory testing of either charged or convicted sexual offenders, and the
attendant legal costs, should be anticipated.



The Section of Epidemiology has, in the past, opposed legislation similar to H.B. 109. These
types of bills: provide no benefit in disease prevention nor dependable relief of fear and anxiety
for victims of sexual assault; potentially infringe upon constitutionally protected rights to
privacy; and defiect resources away from more appropriate medical and emotional supports for
victims of sexual assault.

Problems with the language of certain sections of HB_1Q®.

Section 18.15.300(c): Delete reference to saliva and "other bodily fluids”. Sexual transmission
can occur through infected blood, semen, and vaginal secretions. Saliva and other external
bodily fluids including sweat, vomitus, tears, urine, feces, and nasal secretions do not transmit
HIV.

Seeder. 18.15.300(e)(1): It is not clear what the reason is for this stipulation. There is no
medical justification for a 7 day delay in testing.

Universally change "communicable" to "sexually transmitted disease” since the bill is for
detection of diseases transmitted through a sexual assauilt.

Section 18.15.310(e): delete "immediate fa.nily, or persons occupying the same household as
the victim." This phrase implies erroneously that these persons are at risk of acquiring HTV
infection from the victim. HIV is not transmitted by non-sexual, family and household contact.

Section 18.15.310(h): The delivery of a brochure on HIV and AIDS to a person just informed
of an HIV positive test result is an absolutely inappropriate way to discharge the professional
and 1 '« w*  hbility to counsel a patient receiving a positive HTV test result and it would
violi. - xicy on HIV post-test counseling and the standard of practice as established by
the Aa’a u wther professional bodies.

Section 18.15.310(h)(il): delete "or AIDS related complex”. HIV symptomatic disease is the
term currently used to refer to the stage of the illness formerly referred to as AIDS related

complex.

February 1993



xaly underestimated.”The study was conducted in Kigali,
Rwanda. WH O 3Zclinical definitionof AIDS requires an
HIV-positive patient to have at least two major and one mi —
nor symptom of the disease over the last year. Dr. Christina
P. Lindan, a UCSF researcher and lead author of the study,
R}rbl jshed in the Feb. 16 issue of the ANNAIS OfInternal

ed|C|ne, said that based on the study, the true number of

HIV-related deaths — among both males and females - in
the central African country may be two to three times the
2,056 deaths officially reported by Rwanda in 1990.Q

Criminal Transmission

Testing Sex Offenders for HIV
Can Create Dilemma, Group Says

State legislators are faced with adilemma when consider—
ing the issue of H1V testing of offenders in sexual assault
cases, according to a report from the Nauonal Conference of
State Legislatures.

"Legislators may want to consult with legal counsel, rape
victim assistance groups, other relevant community organi—
zations, and public health personnel when considering ap—
propriate responses,' said a report of the organizauoi
"Testing Sex Offenders for HIV," made pubA*r*Klarch 6?5\ N\

The legal and practical considerations of
confronted, while remembering ihat other options to legisla—
tion alsoexist. NCSL said. The group noted that as of last
May, 23 states had approved laws concerning HI1V testing of
sexual offenders, and that some 70 billswere being consid—
ered in 26 states during the 1991 legislative sessions.

In the United States, an average of some 155,000 women
annual ly have reported being raped, NCSL said. While they
suffer physical and emotional trauma, the group said, "when
the fear of being infected with [HIV] isadded, the emotional
burden increases. Because the victims not only have been
assaulted but also possibly threatened with a deadly disease,
they often want toknow iftheir assailant is infected with
HIV, and public sentiment tends to support requiring the ac—
cused toundergo HTV testing."

A 1990 federal law, NCSL said, pressures states to require
HIV testing of convicted sex offenders at the victim®s re—
quest or lose 10 percent of their victim®s assistance funding
[although the stipulation does not go into effect until fiscal
1995].

A Task 0; Balancing

"The states have the task of balancing the rights of vicums
and defendants, ” the report said.

Among practical considerations of H1V testing. NCSL
said, is the risk of transmission of HTV from a single assault
— “&tmost a I-in-500 chance ... from a single male-to-fe-
male exposure ifthe male is infected."” Other practical con—
siderations, the group said, are the cost and reliability of
HIV testsand the usefulness of testing.

“Sexual assaultvictims might want information about the
accused offender®s HTV status for two primary reasons: con—
cern for theirown health, and concern for the health of their
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sex partners,” NCSL said, adding that the victim also might
request AZT treatment, which may delay the progression
from HTV infection to AIDS.

But, NCSL said, time isalso an issue and that "waiting
until conviction, which can take up to three years, decreases
the usefulness of the information to the victim. Testing all
accused offenders may solve this problem but raises legal
questions. If the offender is not tested promptly, then testing
the victim provides at least as much useful information to
the victim, because itmay show the actual presence or ab—
sence of the virus."

Legal Considerations

Regarding legal considerations, NCSL said that “being in—
fected with H1V isnot acnme; infection only becomes rel—
evant to criminal pioceedings in the cases involving reckless
endangerment, such US assault with intent to infect or delib—
erate transmission of the virus."

An HIV test SZ “search" under federal law and requires a
balancing test between the government®s need to conduct the
search and the invasion which the search entails, NCSL said.

Privacy isanother legal consideration, NCSL said, adding
that “ 1f the defendant is tested before conviction, ftmay
prejudice the presumption of innocence. On the other hand,
if testing is restricted only to convicted sex offenders, it fails
to allow for early medical intervention and provides little
physical or emotional benefit to the victim."

Among “Other options," the group said, are "an immediate
assessment of the risk status of the accused offender, with or
without HI'V testing, to the extent possible within the legal
limits of confidentiality."”

Copies of the report are available for $5, plus S3 for ship—
ping and handling, from the NCSL Book Order Department,
1560 Broadway, Suite 700, Denver. Colo. 80202: (303)
830-2200.Q
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MANDATORY/AUTHORIZED HIV TASTING FOLLOWING CBRTAIN OFFENSES

FOR SEX OFFENSES FOR SEX OFFENSES

FOLLOWING ARREST

Arkansas California
Florida Colorado
Nevada Florida
Ohio lllinois
Oklahoma Indiana
South Dakota Kansas
Tennessoe Main*
Michigan
Texas

FOLLOWING CONVICTION

FOR SEX OFFENSES
FOLLOWING A GUILTY

PLEA

Georgia Idaho

Maryland lowa
Louisiana
Minnesota
Wyoming

FOR SEX OFFENSES
NOT SPECIFIED

FOR DRUG OFFENSES

Idaho
lllinois
Indiana

MANDATORY/AUTHOR!SO HIV TESTING FOR INSTITUTIONALIZED POPULATION

FOR MENTAL INSTITUTIONS

FOR PRISONS

Missouri Alabama lllinois

Toxas Arizona lowa

Wisconsin Colorado Kentucky
Connecticut Maryland
Delaware Michigan
Florida Missouri
Georgia Montana
Idaho Nevada

HIV TESTING WITHOUT CONSENT

FOLLOWING A SIGNIFICANT EXPO-
SURE IN A HEALTH CARE SETTING

FOLLOWING A SIGNIFICANT EXPOSURE IF
BLOOD SAMPLE PREVIOUS AVAILABLE

North Dakota
Ohio

Rhode Island
South Carolina
Texas

Utah

Wyoming

IN A MEDICAL EMERGENCY OR WHEN
MEDICALLY INDICATED

Arkansas Missouri Connecticut Arkansas New Hampshire
Colorado Nebraska Louisiana Connecticut New Mexico
Delawere New Mexico Montana Delaware North Carolina
Florida Ohio Pennsylvania Honbji Ohio

Hawaii Oregon Rhode Island Idaho Pennsylvania
Idaho Texas Wyoming lowa Rhode Island
lowa Washington Kentucky West Virginia
lllinois West Virginia Montana

Maine Wisconsin

Michigan

Source: ADS Pdlicy Genter, Intergovernmental Health Policy project

HIV testirg. Histoncally, such tests have
been wluntary and in most states, written
informed consent prior totesting isrequired.
There have always been exceptions, how-
ever— m ostnotably in the areas of blood
and organ donations, as vell as in medical
emergencies. As policy in this area has
ewlved, non-volumary HIV testirg, par-
tialaly among institutioalized populla-
tias. has increased.

Non—~voluntary H 1V testirgcan be classified in
twoways. HIrst, therearesome statetaw™ tret
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trahie/require/authorize testirgbasedon an
individ.al "s specific behavior.  Second, there
are laws thatprovide for testing witthout con-
sert under certaincoditions.

WHICH STATES REQUIRE HIV
TESTS FOR INJECTION DRUG
USERS ?(EXHIBIT 5)

Mandatory H1V testing of people convicted
of drug offenders isspecial ly prohibited in
Califomia. By way of antrast, Idahoand
Indiana mandate testing for anycoe con-
victed of drug-related charges; and 1llirois

mandates itforall inmates who have a his-
toryof injectiondrug use, before they can be
released from prisn; and Indiana requires
anyone convicted of a drug offense takean
HIV test

WHICH STATES REQUIRE HiV

TESTS FOR SEX OFFENDERS?

(EXHIBIT )

Another group that has been * ."geted for

mandatory HIV testing is sea offenders.

Often, laws are differentforprostitutesand
Saa FromO vfifespap |
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forothersexoffender*. Also,adied»coonis
frequentlymade between peoplewho have
beenarested- asopposed toconvicted—

of asexaal offense.

Twelve statesmandate H 1V testing for indi-
vidalsconvictedofany sexual offense (CA,
CO, IL, IN,MI,ND, OR, RI,SC,V A, WA,
WV) . Floridadistinguishes between pros-
tituianand other sexual offenses: testing is
mandatory for prostitutes who have been
covicted, but for sex offenses where there
has been a trarsfer of body fluids, it is
mandatory when a person is charged with
such an offense.  In Tennessee, testirg is
mandatory fora person arrested for prostitu-
| inNevada and Chio. it ismandatory
upon anrest for any sewal offerse. HIV
testirg isalsomandated for sexual offenses
inlowaand Minnesota, and inGeorgiaand
Maryland, ifthe person pleads quilty tothe
offese.

Saveral statesauthorizeH 1V testingafteran
arestforasexual offense (Arkansas . Michi-
gan, Oklahoma, and South Dakota) or
upon canviction (Kansas, Maine. Michi-
gan, and Texas. In Louisiana and Wyo-
ming HTV testing isauthorized for sex of-
fasss, nodistinction ismade betweenarrest
and conviction.

Mandatory testing for prisorers isrequired
in23 states.  In some cases, simply being

incarcerated is sufflocat to authorize or
mandate HTV testing. In others, testirg is
rriflivtalfriirisp rrifirr- m-irn raTv-r-, «r.»+.»n

aphysicianorprisonofficial believes ittobe
necessary. Three states (Missouri, Tcxra
and Wisconsin) mandate testing for indi-
viduals in mental institutias, while InOr-
egon and West Virginia, the courtscanact
on a patient’s petition and mandate testirg
forahealthcareworker incaseswhere there
has been a significait exposure to body
fluics.

WHICH 3TATT3 HAVB HIV
TESTING WITHOUT CONSENT
FOLLOWING A SIGNIFICANT
EXPOSURE? (EXHIBIT S)

States tretallow H1V testing without con-
sertuoder certaincircunstanceshave tended
totargettheir laws on notificationand expo-

sure in the workplace — partiaularly in
medical ssttings.
For example: In cases where health care

workers or emergency personnel have been
significantly exposed to a patient’s blood.
H1V testilgwithoutconsent isauthorized in
15states (AR, CO, DE.FL, HA, ID, 1A, EL,
MI, MO, NE, NM, TX WV, WD). Ifthere
isalready a sample of the potential source
patient’s blood avai lable for testirg, testirg
without consent may proceed following a
significant exposure in six states (CT, LA,
MT, PA, RL WY). And if, folloving a
significait exposure, the potential source
patient refuses consent for HTV testirg, the

courtcan require H1V testirg in four states
(ME, OH, OR, WA).

HTV testingwithout consent isalsoal loned
inseveral states inmedical emergencies, if
the testisneeded fordiagnosticor treatment
purposes, or if trere s a threat to public
health. H consent cannot be obtained be-
cause the patient isunablle orunwilling, and
if no agent of the patiatt s aailable
provide consent, testingwilll be dooe with-
out consent in 16 states (AR, CT, DE, HA,

ID, 1A, KY, ML MT, NH, NM, NC, OH.

PA, RI, W) .

Consent for testirg isimpliedwhen gpatient
has entered into medical treatment it a
physician determines a test ks needed be-
cause the patient isathigh riskforH1V and
there ismedical need (Alabama) ; HTV sta-
s isneeded for further medical treatment
(Arkansas); in the physician®s judgeme*®
thetestismedical ly needed (llinos); or the
lest iIsnecessary for diagnosis or treatment
(Indiana). West Virginia allow testirg
without consent ifa physician has cause to
believe the testwou I d be positiveand know -
edge of thepatient’sH 1V statusismedical ly
necessary. And inLouisiana, coasent isnot
requiredwhen inthemedical opinionofthe
physician requesting it would be
ocontraindicated, or in cases inwlving a
child"s medical treatment.

— Kate Cauiey
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Mandatory HIV testing for sex offenders

Helping or further harming

T he possibility that a rapist int'cucd

willi HIV will transmit the deadly vi-
rus to his victims has emerged as one of die
most Irightenmg aspects of the AIDS epi-
demic. As ihe Presidential Commission on
the HIV Epidemic noted in its 1988 report, it
has “added a new and disturbing specter'” to
die problems faced by sexual assault vic-
tims, Indeed, several studies have docu-
mented that women arc both aware of and
concerned about the risks of contracting
AIDS or the virus that causes it as a result of
being raped.

Last November, in an effort to address
the concerns of rape victims who may be
exposed to HIV.Congresspassed the Martin
Amendment to the Comprehensive Crime
Control Act of 1990 Sponsored by former
Rep Lynn Martin. tR-IL), the amendment
stipulates that states will lose 10 percent of
their victim assistance lunds if they do not
mandate HIV tesung for a convicted sex
olfcndcratihc rape vicum's request. It also
requires that test results be disclosed to the
victim and die convicted defendant. Ac-
cording to Martin, the amendment is im-
portant to ensure that rape victims do not
have to live in fear that a rapist may have
exposed them to HIV infection.

Even before the federal amendment was
passed, nearl v half the states had laws on the
books mandaung or allowing HIV tesung
lor convicted sex offenders (or in some
cases, individuals charged or arrested for a
sexual otfensc) and providing for the subse-
quent disclosure of test results to the victim.
Asof May 6. more than 70 sex offender-rape
victim related bills had been proposed in 26
states. (See Box. Sex Offenders).

RAPE AND HIV TRANSMISSION
The rtskof contracting HIV from a rapist
depends on several factors, the mostobvious
of which is whether the assailant :s himself
infected with HIV. According to studies
reported in the Journal of Interpersonal
Violence and the Journal of Emergency
Sursing in 1990. other factors include the
number of assailants, the size of the inocu-
lum per exposure and the number of expo-
sures, the virulence of the viral strain, the
kind of assault (vaginal, anal or oral) and the
victim's susceptibility to infection.
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rape victim s?

Statistics documenting heterosexual
transmission of the virus serve as a basis
from which to hypothesize the rate of HIV
transmission from rape. Several siudics cal-
culate the per contact infecu vitv lor malc-to-
fcmalc HIV transmission at less lhan or
equal to 0.2 percent. If, as the Centers lor
Disease Control has said, local trauma that
dissolves mucosal barriers to infection may
increase a woman’s nsk of infection, the
potenual for a rapist with HIV to infect his
victim is estimated to be greater than 0.2
percent.

TO TEST OR NOT: DEBATING
MANDATORY HIV TESTING
FOR SEX OFFENDERS

At first glance, the proposal to have
convicted sex offenders undergo mandatory
HIV testing and disclose the test results to
the vicum seems understandable and just.
The issue is, however, complex and contro-
versial, even among victims’ rights organi-
zations and women's groups advocating for
rape viciim-focuscd policies.

Arguments Supporting
Mandatory Testing

Advocates of mandatory tesung assert
that the right of rape victims to know a
convicted, and in some cases charged,
offender's HIV status supercedes the
offender’s right to privacy. Florida’s 199()
sex offender tcsting law— one ol the nation's
most stringent — declares, for example, that
victims of sexual offenses are entitled to
know at the earliest possible opportunity
whether the person charged with the crime
has tested positive for HI'V. According to Pat
Gleason general counsel in the Florida
Attorney General’s Office, a key supporter
of the law, "The Attorney General felt that it
was inequitable that rape victims would not
beablc to getaccess toaconvicted orcharged
offender’s test results.”

In the view of Mary Ann Largen, execu-
tive director of the National Network for
Victims of Sexual Assault (NNVSA), man-
datory testing accomplishes two goals: (1)it
prevents convicted offenders from abusing
the criminal justice system by bargaining for
a lighter sentence if they volunteer to be
tested; and (2)it provides a woman who has
contracted HIV infection from a rape with

evidence, should she wish to bring a civil
suit against a convicted rapist. Largen ac-
knowledges that mandatory HIV tesung for
convicted rapists docs not preclude the need
lor victims to be tested for the virus as well.

Other supporters of mandatory testing
lor sex offenders contend — as does a 1991
Georgia law — that tesung and disclosing
test results are important to a vicum's "psy-
chological and physical well-being." Final ly,
some proponents posit simply that if an
offender’s blood is already available to be
tested forevidencc of other STDs, itmightas
well be tested for HIV so that the vicum can
act, if need be, to protect her own health.

Arguments Against
Mandatory Testing

Critics of mandatory testing say that by
focusing on the offender, these laws divert
attention from the psychological, medical
and financial needs of rape victims. In their
view, victims’ intcresis would be better
served through victim-focused services such
as free anonymous HIV testing, counseling
and early inicrvcnuon.

Opponents counter many of the argu-
ments made by mandatory tesung support-
ers. They argue, for example, that manda-
tory tesung for sex offenders does not pro-
vide victims wuh timely and reliable infor-
mauon about the risks of infection. Because
of the potential for false lest results and the
delay inanubody formation (anywhere from
three to six months), the American Public
Health Association (APHA) says that rely-
ing on an offender's HIV test results may not
be the appropriate standard of care for rape
victims. Rather, the APHA recommends that
victims be encouraged to seek HIV testing
and counseling as soon as medically indi-
cated, so that they may benefit from appro-
priate medical attenuon if they have become
infected. Despite the lack of data regarding
the efficacy of using AZT prophylactically,
some medical experts recommend admini-
stering the AIDS drug within 48 hours of
potential exposure. Thus, time is critical for
a victim who chooses to take AZT after
being raped.

Opponents also argue that mandatory
testing is a misdirected and unrealistic ap-
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proach to addressing ihe needs of rape vic-
tims. Susan Mooney of the National Coali-
tion Against Sexual Assault(N'CAS A) notes
that only one in ten rapes is reported to the
criminal justice system and only 5 percentof
rapes result in conviction. Laws that man-
date HIV testing of rapists as a means of
protecting the rights of victims, she con-
tends. do not address the medical or psycho-
logical needs of the majority of individuals
who are raped but do not report the assault to
law enforcement authorities.

Marian Rosenberg, a former cooperat-
ing attorney at Lambda Legal Defense and
Education Fund Inc., argues that mandatory
testing misleads victims and in fact, pro-
vides no useful information to help them
assess their needs for medical attention or
civil restitution. Moreover, she notes, be-
cause the waiting period for convictions can
range from six months to three years, rape
victims who are eager to know their
assailant's HIV testresults are more likely to
agree to requests to plea bargain for reduced
charges or sentences in order to recei vc more
timely lest results.

Noting that empowerment is integral to
psychological recovery from rape, rape cri-
sis counselors assert that empowerment is
best facilitated by restoring the victim’scon-
trol over decisions about her life including
if, when and how (anonymously or confi-
dentially) she will be tested for HIV — not
by making her psychological recovery con-
tingent on the test results of her offender.

Finally, countering assertions that HIV
testing should be treated like STD testing,
Elizabeth Cooper, staff attorney of the
American Civil Liberties Union (ACLU)
AIDS Project, said that HIV is unique and
distinguishable from other STDs in two im-
portant ways: (1) unlike STDs such as gon-
orrhea, chlamydia and syphilis, which arc
treatable, H1V is still incurable, and (2) HIV
infection and AIDS are highly stigmatized
diseases that can trigger discrimination on
the basis of actual or perceived status.

RESPONDING TO RAPE AND
HIV INFECTION: STATE LAWS
FROM 1986 TO 1991

At least 24 states have moved to regu-
late HIV testing for alleged or convicted
rapists and to disclose test results to rape
victims. In the main, the laws mandate or
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allow alleged or convicted offenders to be
tested if: (1) thecnme involves transmission
of body fluids from one person to another
(2) a court determines that the offender may
have significandy exposed the victim to
HI1V infection; or (3) the victim requests that
the convicted sex offender be tested for HIV
infection.

Testing Alleged and Convicted
Sex Offenders

Prcsendy, ten states (CA, FL, IL, IN,
ND, OR, SC, TN, VA and WV) mandate
HI1V testing for convicted sex offenders, and
four others (KS, MI, TX and WA) allow a
court to order testing.

Mandating HIV testing for people who
have been arrested but not yet tried and

1991

Mandatory HIV tailing for convicted, and In torn* caaao charged, mx offend**, continue*
to be the major fccue of etata AIDS legislation. As of May 10, 70 tax offender tasting bills
had been Introduced In 26 etataa, making It tha moat visible AIDS Issue of tha 1991 sessions.
Tha bill* can ba categorized aa follow*:

MAFFFIATORY TESTNG FOR CONVICTED SEX OFFENDERS

o Legislation Introduced In AL, CT, DE, 1A, MD, MA, MS, NH, NJ, PA, SD, TX, VT and WLwould
mandats HIV tasting for convicted rapists. All of the bills allow a rape victim to ba notified
of a convicted offender’'s HIV test results.

TESTING MDfVDUALS ARRESTED FOR SEXUAL OFFENSES

oBills In AR, DE, GA, HI, MD, MT, NJ, NY, OK, SC and WA would mandate or allow HIV bating
for Individuals arraitad for sexual offenses. Maryland's bill rsqulires that the defendant's binod
sample to ba destroyed If ha Is not convicted of rape. Four states (IL, MD, SC tnd SD) allow rape
victims to request tha! a charged or arrested defendant be tested for HIV Infection and
allow tha test results to be disclosed to the victim. Bills In New York and Oklahoma allow for
tha notification of a rape victim of tha test results if she requests IL

o Legislation In Delaware and New Jersey would allow Individual* mailed for sexual offenses
to bo tested for HIV voluntarily. For defendants who object to testing In Delaware, a Judge
decide would decide whether the teet Is to be performed.

0 An Indiana bill would mandate HIV testing for Individuals arrested for rape If tha victim
becomes pregnant as a result of tha rap*.

HIV COUNSELING FOR RAPE VICTIMS
o Bills In five states (AL, AH, GA, PA and SC) mandate providing rape victims with
"appropriate” counseling upon disclosure of a tested Individual's test results.

0 A Maryland measure requires Institutions or physicians treating rape victims to Inform them
of anonymous HIV testing alias and counaellng centers. A New Jersey bill requires tha
Commissioner of Health to develop a testing program for rape victims and a counseling
program for victims who test positive for HIV Infection.

PAYING FOR HIV TESTING AND COUNSELING FOR RAPE VICTIMS

0 A hill In New York amends existing law to Include exposure to HIV within the definition of
"out-of-pocket loss" for compensating rape victims for the coats of tasting, counseling znd
prophylactic treatment prescribed by a physician. Legislation Introduced In South Dekofe
pays for voluntary HIV testing for rape victims If the rape has been reported to the stale.

CRIMINAL RECORDS AND PROCEEDINGS

oBills inlowa and NewJersey provide thatc convicted rapist’s positive teat results wil become
part of his criminal history record. lowa's bill would allow this Information to be comidarad In
sentencing. A bill In Georgia would allow tho court ordering the arrested Individual's HIV test”
to make the report a p vt of the criminal record and consider It In granting bed and Imposing
a sentence, though the report would be confidential. A South Dakota bill would prohibit a
defendant's teat results from being used to establish his guilt or Innocence of thecrimsvAnd*.
a Vermont VWU would allow the fact that a defendant hawbaetv voluntarily tecMfcgHIV to~,(
be sdmfosibie In sentencing If he hea boon convicted of the offense.
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* convicted ola cnme raises serious legal and
constuuaonal questions. According to the
ACLU’s Cooper, the constitutional ques-
tions include violations ot' the presumption
ot innocence unul proven guilty; rights to
unwarranted search and seizure; and rights
to privacy. As an alternative to mandatory
testing, the APHA has proposed that HIV
testing should be offered to individuals ar-
rested for sex offenses since their behaviors
may place them al high risk for HIV/AIDS.

Despite concerns about constitutional-
ity. four states (CO, FL, NV and OH) —
mandate HIV tesung forindividualschargcd
or arrested for a sexual offense under speci-
fied circumstances, and six others (AR, G A,
ID. MI. TX and VA) allow such testing.
Individuals arrested in Arizona must con-
sent to tesung and release of test results
before HIV testing may be performed.

Regulating the Use of
Confidentially Disclosed
Information

Under most state laws, confidentiality
provisions prohibit HIV test results from
being disclosed to anyone other than the
offender himself, the rape victim (or her
parents or legal guardian if she is a minor)
and designated authorities such as local health
or correcuons officials. Five states further
regulate the use of confidential information.
California’s law, for example, allows vic-
tims todisclose test results as deemed neces-
sary — such as in a civil proceeding — but
prohibits the results from being used in
criminal proceedings. Four other states —
FL, GA, OH and T X — prohibit the fact that
the test was performed or the results to be
disclosed in criminal proceedings.

HIV/STD Counseling and
Testing for Rape Victims

Nine states (AR, CA, FL, GA, IL, IN,
KS, Ml and MN) mandate HIV counseling
for rape victims upon disclosure of the
offender’'s HIV test results. This means that
rape victims must wait until the offender,
assuming that he is charged or arrested, V,
convicted and tested before the victims wc/jld
receive counseling.

Only California has legislated counsel-
ing for rape victims unrelated to the disclo-
sure ofan offender's HIV testresults. Under
the law, county health officers must estab-
lish counseling programs for sexual offense
victims who choose to be tested for HIV
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infection. California and Minnesota also
require that rape victims be nouficd about
the risks of HIV exposure. California’s
Health Department has been directed to de-
velop a brochure about exposure to HIV
infection forrape victims, while Minnesota’s
law requires hospitals to provide written
notice about STDs to anyone receiving
medical services who reports or shows evi-
dence of a sexual assault.

No states provide HIV testing for a rape
victim or reimburse a vicum for the costs of
testing except Missouri, where the Health
Department pays for tesung if the convicted
sex offender tests positive for HIV.

ANALYZING SEX OFFENDER
TESTING LEGISLATION

The frequency with which states have\
passed and continue to introduce sex of-l
fender testing legislation suggests dial this!

legislauon may be more of an emotional/

response to a very sensitive and complex |
issue, rather than a rational or carefully re-/
searched response. According to Lisa

McGiffcrt, Legislative Coordinator of the

Texas Senate Committee on Health and

Human Services, Texas' 1987 law — the

fust to allow a rape victim to request that an

accused offender be tested for HIV infection

— was theresultofaspecific incident brought

to a Senator's attention in which a rape

vicum in Fort Worth, Texas was prohibited

from requesting that an alleged rapist be

tested for HIV infection. The bill, which

was discussed on the House floor was added

as an amendment to the state’s Penal Code

but was never the subject of a legislative

hearing or staff analysis.

In formulating Arizona’s 1990 victim's
rights and sex offender testing law, Jan
Kenney, former co-chair of Arizona's
Governor’s Task Force on AIDS, cautions
that it was important to have thoroughly
researched the ramifications for rape vic-
tims of testing sex offenders for HIV before
presenting the issue tothelegislature. Kenney
notes that involving state policymakers and
community groups such as victims’ rights
organizations in ongoing debates and dis-
cussion on HIV infection and rape was one
of the most positive aspects of Arizona's
legislative process.

Most policymakers and victims’ rights
groups agree that laws and policies must

directly address the needs of rape victims but
part company over how those needs may
best be met. For example, the Center for
Women Policy Studies (CW PS) recommends
thatstate and federal laws and policies should
develop free, voluntary and anonymous HIV
testing and counseling programs and serv-
ices for rape victims. According to Kathleen
Stoll, Director National Resource Center on
Women and AIDS,"What good is it for a
rape vicum to know that a rapist is HIV
positive if she cannot afford to pay for her
own HIV testing, counseling or medical
care?"

However. Largen of the NNVSA re-
sponds, "I'm notsure that requiring states to
pay for a victim’s HIV testing is an alterna-
tive that might help a rape victim; rather, it
may be more harmful in the long run [in
termsofavictim’snghtto privacy]." Largen
believes that promulgating proper guide-
lines for training rape crisis counselors may
be a more effective way of addressing the
needs of rape victims. Although devoted to
the same goal — providing for the best
interest of rape victims — Stoll's and
Largen’s arguments exemplify the com-
plexity of this issue.

Because the issue of rape and HI1V infec-
tion is complex.states may wish to consider
establishing commissions or task forces to
develop the most effective way to address
the medical, psychological, and financial
needs of victims who may contract HIV
infection as a result of a sexual assault. A
well-balanced approach would, consistent
with die 1988 Presidential Commission on
the HIV Epidemic's recommendation, con-
sider “both the emotional impact of an as-
sault and the possible exposure to HIV." It
would also "ba'ance the rights of the victims
to be treated with fairness and dipity with
the due process rights of the perpetrators.”

The Commission warned, "the victims
of sexual assault deserve consideration md
must be given attention and support so that
they will not be forgotten in the tragedy
surrounding the HIV epidemic." Focusing
solely on the test results of charged or con-
victed sex offenders without concomitant
focus on rape victim-focused services might
in fact succeed in making rape victims the
forgotten individuals in the HTV/ATDS epi-
demic.

by Lb&Bowieg»'
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percent of the cases and IV drug use among
heterosexuals, 11 percent People who had
practiced both homosexual risk behaviors
and used IV drugs made up 1 percent of
cases.

Looking as hospital practices, the survey
revealed that 28 lllinois responding hospi-
tals had adopted confidentiality policies for
HIV/AIDS patients, 20 had developed spe-
cialized treatment policies for PNVAs and 26
had policies that dealt specifically with HIV/
AIDS infected employees. Twenty-seven of
the 34 responding hospitals offered some
type of AIDS or HIV-rclaicd community
education, 25 offered individual counseling
and support services and five offered group
counseling and support.

DIVISIONWIDE VARIATIONS
Across Division 4, Indiana hospitals
reported treating the smallest number of
patients: 99. Wisconsin and Michigan re-
ported treating 107 and 188 respectively. Of
the 114 responding hospitals throughout the

1991

F ive months into the 1991 legislative

sessions, HIV/AIDS-related bills have
been introduced in 45 of the 46 states meet-
ing this year. In addition, eight states have
revised oramcndcdcxisung AIDS and HIV-
rclatcd laws.

The more than 400 bills introduced to
date cover a broad range of areas including:
testing of sex offenders(26states); discrimi-
nation protections (19): AIDS education and
prevention (18): worker notification and
exposure (18); victims’ access to HIV test
results (17); confidentiality (16); HIV re-
porting requirements (15); criminal penal-
ties for knowingly exposing another person
to the virus (14); testing of health care work-
ers (9); exceptions to informed consent (7)
testing of prisoners (7); pediatric AIDS (7);
testing of blood and organ donations (7);
partner notification (6); patient care (5);
testing of marriage license applicants (5);
AIDS drug reimbursement (4); women and
AIDS (4); testing of hospital patients (3);
classification of HIV infection (3); and test-
ing of food handlers (2). Single bills intro-
duced address the areas of isolating HIV-
infected psychiatric patients, testing new-
borns. testing immigrants and the availabil-
ity and distribution of condoms.

IAR/May 1991

division, the average number of PWAs
I reated per hospital was 14, with Wisconsin
representing the low end o» the range at six
patients per hospital. Hospitals in Michigan
reported the highest average days per patient
per year (25.5 days) where Indiana reported
the lowest (9.2 days). Average length of
stay was highest in Michigan (16.1 days),
and Ohio claimed lowest average length of
stay (12.0 days). Michigan and Wisconsin
led Division 4 in terms of hospitals that had
developed AIDS specific policies for
PWAs. In Indiana, 90 percent of the re-
sponding hospitals had developed HIV/AIDS
policies for infected employees (See Table

l.pg. 10 ).

Persons engaged in homosexual risk
behavior represented the largest number of
infected patients at reporting hospitals in
Division 4, although the range — from 50
percent in Indiana to 74 percentin lllinois—
was quite broad. Many of Indiana’s PWAs
(38 percent) were IV drug users, compared

legislative initiatives address broad

HIGHLIGHTS

Although most of legislation introduced
addresses familiar issues, frequently revis-
ing or amending already existing law, a
numberofbillsrcpresentsignificamchanges
in the public health policy of a state; and
some of the bills represent subjects which
continue to enjoy legislative introduction
but which have not seen passage into law
over several legislative sessions.

In Colorado, for instance,where the law
now lequires HIV reporting with names and
identifiers, except at the state’s one anony-
mous test site, pending legislation would
exemptindividuals involved in research pro-
tocols ftom reporting requirements The bill
would exempt physicians from reporting
information on patients involved in medical
research studiesofH IV treatmentor vaccine
effectiveness when the study is “an approved
research protocol.”

A Missouri measure would require the
state to establish 12 anonymous test sites.
Under current state law, most HIV testing
requires reporting with names and identifi-
ers, uiough there is some opportunity for
anonymous testing. The bill would expand
tha opportunity for anrnymous testing and
reporting without names or identifiers.

toonly 12 percentin lllinois and 15 percent
across the division. Throughout Division 4,
3.6 percent of PWAs treated at responding
hospitals were either children of or sexual
partners of individuals in other risk group
categories.

Of the PWAsS treated in Ohio and Michi-
gan, 74 per cent were white, compared to
Michigan and lllinois where halfofthe PWAs
were white. In Michigan, 41 percent of pa-
tients were black, compared to 32 percent
nationally and 29 percentoverall in the North
Central Division. Throughout the division,
95 percentof the PWAs were male, with the
exception of Michigan, where 13 percent
were female (See Table 2, pg. 10).

Intergovernmental AIDS Reports will
continue to present NPHHI highlights from
the 1988 U.S. Hospital AIDDS Survey, focus-
ing on the scope of the epidemic in different
Census Divisions and states.

range of issues

Over the last few years, a number of
states have imposed criminal penalties for
knowing exposure or transmission of HIV.
In 16siates(AL,AK,CO,GA,ID,IL,KY,
Ll. MD, MI, MO, NV, OH, OK, SC and
TX), an HIV-infected person who, through
sexual or needle sharing behavior, exposes
another person to the virus without mention-
ing therisk can be found guilty of an infrac-
tion, misdemeanor or felony.

A bill pending in lllinois would amend
the state's Criminal Code to make the of-
fense of criminal or aggravated sexual as-
sault or sexual abuse first degree murder, if
the victim subsequently dies of AIDS. Ad-
ditionally, a Wisconsin bill provides that
anyone who intentionally transmits thevirus
to another person could be subject to life
imprisonment if the victim dies asa resultof
HI1V infection.

Mississippi’s legislature is again de-
bating a bill requiring food handlers to cer-
tify they arc free from HTV infection. Al-
though there have been nodocumented cases
of HIV transmission through food handlers
and although the legislature haS defeated
similar bills every year since 1988, the 1991
bill calls for food handlers to be certified
every six months by the State Departmentof



Mandatory Testing

N.Y. Appeals Court Says Lower Panel
Has-No Authority to Order HIV Tests

New York state laws do not give county judges the author-
ity to compel a defendant in a criminal action to be tested
for HIV antibodies when the results were not to be used as
evidence in that action, a state appeals panel ruled April 24.

“Public Health Law §2785 (2) does not authorize court or-
dered testing to determine the HIV status of a person,” the
state Supreme Court, Appellate Division. Fourth Depart-

AIDS POLICY & LAW

* * i .
ment. ruled in a unanimous decision. ‘Thai secuon autho-
rizes court ordered disclosure of confidential HIV-related in-
formation only in specific circumstances not present here."

In addition, the court said, there could be no available cor-
rective action should HIV test results be disclosed, and "no
appeal would lie from such an order since it would be nei-
ther an order issued as part of the criminal proceeding nor an
order issued in a separate civil proceeding."”

The case involved “John Doe," the defendant in a criminal
action in Monroe County, N.Y., County Court, who was
charged with rape and sodomy. During the proceedings, the
district attorney’s office sought an order from Judge John J.
Connell directing Doe to provide a blood sample to be tested
for HIV and that the results be provided to the woman who
was the complainant in the criminal action and to her hus-
band.

The information was to be used by the woman "only ...
in an effort to relieve and recover from her emotional
trauma."

Connell orally granted the motion, which had been made
under provisions of the state Public Health Law, but before
an order was issued directing the test, Doe filed tire appeal.

Agreeing with Doe's contention that Connell had ex-
ceeded his authorized powers, the appeals court noted that
"while County Court unquestionably has jurisdiction over
the pending criminal action," Public Health Law "did not
confer jurisdiction on County Court. Indeed, the People cite
no statutory authority that grants jurisdiction to County
Coun either to compel a defendant in a criminal action to
submit to a blood test for the purpose of determining his
HIV status or to direct disclosure of the results of that test
where, as here, the test results sought were not for any use in
any aspect of the criminal action."”

Evan Wolfson, a staff attorney at Lambda Legal Defense
and Education Fund in New York, said the decision, al-
though drawn narrowly on New York criminal and public
health statutes, would seem to have broader implications in
other states. "Largely, this issue has come up in the context
of legislation (rather than judicial decisions]," he said. (DO@
V. Connell, Ny supct AppDiv 4th Dept, No. 557,4/24/92)

m In asimilar ruling also involving acourt decision on
HIV-related information, the U.S. District Court for South-
ern New York held April 22 that the plaintiff in a civil law-
suit may see medical files of the man he says infected him
with HIV during a seven-year homosexual relationship.

"Plaintiff has demonstrated a compelling need for discov-
ery of HIV-related information,” said Judge Robert P.
Patterson Jr. "Information relating to the defendant's alleged
infection with HIV is central to plaintiffs claim. To prove
that defendant knew or should have known that he was in-
fected with the virus when he allegedly exposed plaintiff to
it, plaintiff must have access to records indicating when de-
fendant became infected and when he became aware of that
fact. Without this information, plaintiffs claim may fail for
lack of proof."

Patterson stipulated that because of "the possible abuse in
suits of this nature, plaintiff Francisco Marvnez Jr. must
show good faith by first providing the court and defense

Copyright© 1992 by BuraN Pubttcabons. Washington. D.C. 20036
06p7-14®3/92/52.50
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counsel a medical report and supporting affidavit demon-
strating that he is infected with HIV. The medical files of
the defendant, Alan P. Brazen, will be accessible only to the
parties in the suit, their attorneys, expert witnesses, and the
court, Patterson said.

The decision was immediately criticized by an attorney
for Lambda Legal Defense and Education Fund in New
York, who said it strains the confidentiality protections set
up by state Public Health Law allowing disclosure of HIV
medical records only when a “compelling need" is shown.

The case, said staff attorney Michael T. Isbell, “reflects a
troubling trend, not only in the courts but among policy-
makers, and that is ‘who gave what to whom," rather than
dealing with the disease itself. This is the latest exasperating
example of that mindset."

Even though Patterson held that Martinez must demon-
strate his seroposiiivity to secure Brazen's medical records,
Isbell said, "This doesn’'t persuade me very much [that Bra-
zen was necessarily the source of Martinez’s infection].
There’s between 1 million and 2 million HIV-infected per-
sons in the U.S., and studies have shown that most people
have multiple sexual partners. That, plus the fact of the long
incubation period of HIV, doesn’t go very far in identifying
the source of infection."

Martinez has charged that he and the defendant had a ho-
mosexual relationship from the summer of 1984 through
April 1991. He said that Brazen told him in January 1991
that he was H IV positive after telling him repeatedly during
their relationship that he was not infected.

Martinez is seeking S13S million in compensatory and pu-
nitive damages on claims of fraud, battery, intentional inflic-
tion of emotional distress, and negligence.

Patterson said that the light restrictions he has imposed on
availability of Brazen's medical records were “due to the
unfortunate societal stigma associated with HIV and AIDS,"
and that "substantial embarrassment and discrimination may
result from disclosure of the identity of persons infected
with the virus.” Nevertheless, both plaintiff and defendant
were identified by name in the ruling. (Martlnez v. Brazen,
DC SNY, No. 91 Civ 7769 (RPP), 4/22/92)0
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About: the Center

The Center for Women Policy Studies (CWPS) was established
in 1972 as the first independent national policy institute
focused specifically on issues affecting the social, legal, and
economic status of women. The Center"s policy research,
development, and advocacy programs concentrate on educational
equity, work and family issues, reproductive rights and health,
violence against women, and AIDS — recognizing that all 1issues
affecting women are interrelated.

Underllying all of the Center®s work is the premise that sex
and race bias throughout society must be addressed
simultaneously; policies and programs for "women in general'™ or
"minorities iIn general”™ are not enough. The Center®s programs
look at the impact of combined race-plus-sex bias on women of
color, women from diverse socioeconomic backgrounds, women with
disabilities, and women of different ages.

The Center®s current programs include: the Educational
Equity Policy Studies Program, the National Resource Center on
Women and AIDS, the Law and Pregnancy Project, the Violence
Against Women Program, the Brain Trust on Economic Opportunity
for Low Income Women, and a Washington policy internship program
for women of color. The Center receives support from
foundations, corporations, and individuals.

The National Resource Center on Women and AIDS was
established in 1987 as a program of the Center for Women Policy
Studies, to fill the vacuum in public policy discussion of AIDS

and women and to address the critical policy issues for women,



particularly women of color and low income women, in the AIDS
crisis from women"s diverse perspectives. The Resource Center
serves as a centralized resource for researchers, policymakers,
advocates, and caregivers. During its first three years, the
Resource Center published the first annual Guide to Resources on
Women and AIDS; produced a landmark video, Fighting for Our
Lives: Women Confronting AIDS and an Action Kit to accompany it;
and developed the first federal legislative proposals to address
the need for HIV/AIDS research, prevention and outreach programs
targeted specifically to women.

During 1991 and 1992, the Resource Center®s focus is on the
creation of a National Collaboration for AIDS Policy for Women
that brings together the expertise of scientists, ethicists,
policy analysts, service providers, and advocates for women in a
process that will build consensus in support of women and AIDS
legislative and administrative initiatives. This policy paper 1is
the first in a series that will be developed by the National
Collaboration witli funding from the Ford Foundation and the

George Gund Foundation.
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Preface

Since its founding in 1972, the Center for Women Policy
Studies has conducted research, developed policy options, and
provided technical assistance to policymakers and advocates alike
on issues cf violence against women. During the 1970s, for
example, the Center was instrumental in defining rape as a
federal policy issue and contributed to development of the Rape
Prevention and Control Act. With support from the federal
government over several years, the Center also established a
national Resource Center on Family Violence and published the
journal, Response to the Victimization of Women and Children,
which continues to be edited by CWPS co-founder Jane Roberts
Chapman and published by Guilford Press. The Center®s most
recent policy paper addressing violence against women was
published in June of 1991; Violence Against Women as Bias
Motivated Hate Crime: Defining the Issues provides statistics on
rape and other forms of violence against women and defines
violence against women in the context of widely accepted
definitions of bias-motivated hate crimes.

With this policy paper, we bring together our long history
of work on issues of violence against women with the Center”s
current policy development efforts focused on women®s needs in
the continuing AIDS crisis. Unfortunately, the issue of
mandatory HIV testing of charged or convicted rapists has been
sensationalized in recent years and the Congressional debate on

this issue has been virtually nonexistent, while the vote on the



amendment to the Comprehensive Crime Control Act of 1990
requiring testing of convicted rapists was falsely characterized
as a vote either "for women"™ or ™"for rapists.”

The Center for Women Policy Studies 1is iIn a unique position
to bring some clarity to this complex and clouded issue. As
advocates both for women survivors of rape and for sound and
humane AIDS policies, we have carefully examined this issue and

have come to the conclusion that mandatory HIV testing of rapists

is bad policy for women. Our analysis of this difficult issue Iis
based on our primary interest — meeting the needs of the rape
survivor. Indeed, the lack of needed health care and emotional

support services for all survivors of rape is not addressed by a
mandatory® testing policy. The need for self-empowerment for
women is not served by a policy that encourages manipulation and
disempowerment of survivors through misperception and
misinformation about HIV transmission and testing. And finally,
this policy sets a dangerous precedent for legislative expansion
of mandatory HIV testing and punishment of women who are sex
workers or pregnant.

Confronting these difficult issues will be a continuing
struggle for advocates of woman-sensitive policies at both the
federal and state level. We hope that this policy paper will
help legislators formulate and implement sound public policy that
will truly meet rape survivors®™ and all women®"s needs.

Leslie R. Wolfe
Executive Director

July, 1991



More Harm than Help:
The Ramifications for Rape Survivors of

Mandatory HIV Testing of Rapists

Introduction

Surviving a rape is an emotionally, psychologically and
physically traumatic experience that now is compounded by the
possibility that a rape survivor may contract HIV infection from
an infected rapist.* According to a study reported in the
Journal of Interpersonal Violence, fears about contracting HIV as
a result of rape appear to exacerbate the psychological trauma
associated with sexual assault (Baker, Burgess, Brickman, and
Davis, 1990). This finding underscores the survivor®s need to
have access to anonymous HIV testing and to effective rape and
HIV counseling that includes accurate and reliable iInformation
about a rape survivor®s risk of contracting HIV infection as a
result of rape. Yet AIDS laws and policies have virtually
ignored the real psychological, medical and financial needs of
rape survivors.

Since 1980, according to Federal Bureau of Investigation
statistics, rape has increased more than any other violent crime
but only an estimated 10 percent of rapes and sexual assaults are
reported to the police, making rape the most underreported crime
in the United States (Congressional Caucus on Women®"s Issues,
1990; Harlow, 1991; Koss, et al., 1990). Fewer than 40 percent

of reported rapes result in charges against perpetrators, and



only 3 percent of these cases result in conviction (Congressional
Caucus on Women®s Issues, 1990).

Laws designed to help rape survivors cannot be limited to
the few rape cases where there is an arrest and certainly not to
the even smaller number of cases that actually end in a
conviction. Rather, laws must recognize that the majority of
rape survivors do not enter the criminal justice system at all;
any purported attempt to meet their needs must reach them through
the system of rape crisis centers and other support systems that

they are much more likely to encounter.

Rape and HIV TranBiai««ion

A rape survivor®s risk of contracting HIV from a rapist
depends on several factors, the most obvious of which is whether
the assailant is infected with HIV. Other factors associated
with a survivor®s risk of acquiring HIV infection include the
number of assailants, the size of the inoculum per exposure, the
virulence of the viral strain, the number of exposures, the kind
of assault (vaginal, anal or oral), and the survivor-s
susceptibility to infection2 (Burgess, Jacobsen, Thompson, Baker,
and Grant, 1990; Jenny, Hooton, Bowers, et al., 1990). Although
survivors® fears about contracting HIV have been documented,
(Burgess, Jacobsen, Thompson, Baker, and Grant, 1990; Jenny,
Hooton, BowerB, et al., 1990; Presidential Commission on the HIV
Epidemic, 1988) the actual potential for HIV transmission through

rape has received virtually no public health attention.



The lack of research and data on HIV transmission through
rape is indicative of the status of women®s health concerns
within AIDS policy research. In its 1988 report to the
President, the Presidential Commission on the HIV Epidemic stated
that "victims of sexual assault deserve consideration and must be
given attention and support so that they will not be forgotten in
the tragedy surrounding the AIDS epidemic™ (Presidential
Commission on the HIV Epidemic, 1988). Three years after the
Commission®s report and more than ten years into the epidemic,
the lack of research and data on the risks of acquiring HIV as a
result of rape indicates that, indeed, rape survivors have been
forgotten xn the AIDS epidemic.

Anecdotes about rape survivorB who have contracted HIV
subsequent to a sexual assault are reported, but this risk
remains unestablished. According to a study reported in the New
England Journal of Medicine, because of the difficulty 1in
ascertaining whether infections were present before a rape or
acquired during i1t, the risk of acquiring a sexually transmitted
disease (STD) as a result of rape is unknown (Jenny, Hooton,
Bowers, et al., 1990). This rationale does not explain the
absence of adequate research on the potential for HIV
transmission through sexual violence (rape, incest, child
molestation, and sexual assault) in light of the abundance of
research identifying the risks of contracting HIV infection
through consensual sexual behavior (Baker, Burgess, Brickman, et

al., 1990; Burgess, Jacobsen, Thompson, et al., 1990).



Instead, in cases of sexual violence, research seems to
assume that a rape survivor may already be infected with HIV,
thus emphasizing the survivor®s 6exual history while
de-emphasizing the crime of rape. Yet, research has been
conducted to estimate the transmission rate of other STDs, such
as gonorrhea, through rape. Similar research could be conducted
on HIV transmission from rape.

In the absence of hard evidence from research, policymakers
must rely upon extrapolations and hypotheses about the risks of
contracting HIV from rape. Presently, the available statistics
on HIV transmission iIn consensual sexual behavior are the only
source of information; the rate of HIV transmission from rape
must be extrapolated from these data. Several studies calculate
the per contact infectivity for male-to-female HIV transmission
as less than or equal to 0.2 percent (Peterman, Stoneburner,
Allen, Jaffe, and Curran, 1988; Padian, Wiley, and Winkelstein,
1987; Hearst and Hulley, 1988). Because local trauma which
dissolves mucosal barriers to infection iIs expected to increase a
woman®s risk of HIV infection (Centers for Disease Control,
1989), the risk of contracting HIV from rape is estimated to be
greater than 0.2 percent (American Civil Liberties Union AIDS
Project, 1991). Even so, HIV is not as efficiently transmitted
as other STDs (Alexander, 1990; Holmberg, Horsburgh, Jr., Ward,
and Jaffe, 1989).

Victoria Brownworth (1990), a medical reporter, extrapolated

the risk of contracting HIV infection as a result of rape by a



person with unknown HIV status as 6 percent, using CDC"s
estimation that the transmission rate for HIV versus other STDs
(syphilis, gonorrhea, and chlamydia, for example) 1is 50 percent
and then dividing that figure by 12 percent, the percentage by
which a recent study (Schwarcz and Whittington, 1990) indicated
that survivors of reported rapes contracted STDs other than HIV
from the attack. Brownworth bases her deduction on CDC"s claim
that the amount of HIV in the U.S. population and the amount of
syphilis are equal (Brownworth, 1990). Brownworth"s contention
is clearly more speculative than scientific but the fact that
this figure is widely quoted reveals the need for research and
conclusive data on the potential of contracting HIV infection aB

a result of rape.

The Mandatory Testing Debate

Mandatory HIV testing is one of the most controversial and
hotly debated AIDS policy issues. Policymakers and public health
officials agree that voluntary anonymous HIV testing is critical
to public health efforts to reduce the transmission of HIV
infection, but since the advent of the HIV antibody test in 1985,
they heve debated the medical, political, psychological, and
ethical ramifications of mandating HIV testing for individuals
who may be deemed to engage in high risk behaviors. Proponents
of mandatory testing contend that it is essential as a way to
identify infected individuals, provide them with access to early

intervention services, reduce the stigma of HIV testing, and



ultimately prevent further transmission of HIV (Americans for a
Sound AIDS Policy, 1988). Opponents of mandatory testing, on the
other hand, assert that mandatory testing is unethical and
unjustified in the absence of therapeutic treatment (Levine and
Bayer, 1989); does not change behavior more effectively than
voluntary education, counseling and testing (Working Group on HIV
Testing of Pregnant Women and Newborns, 1990); infringes upon
individual liberties and rights to privacy, may be a pretext for
discrimination, and is not the least restrictive measure to
protect the public health (Hunter, 1987); and is inflexible for
responding to nev/ developments in therapy and treatment
(Institute of Medicine, 1991).

These compelling arguments also apply to convicted or
charged rapists. But it also is essentia.”., that policies that
will be truly helpful to survivors of rape are developed. The
Center for Women Policy Studies (CWPS), with a long tradition of
leadership in research and policy analysis on violence against
women, suggests that laws mandating HIV testing of charged or
convicted rapists dangerously misdirect the policy focus away

from the psychological and medical needs of rape survivors.

Reviving the Mandatory Testing Debate;
H1V Jesting of Convicted Rapists

The passage of former Representative Lynn Martin®s (R-IL)
amendment to the Comprehensive Crime Control Act of 1990 (P.L.
101-647) revived the mandatory HIV testing debate at the federal
and state level. This time, however, the debate focused on

8



mandating HIV testing for convicted rapists who may have exposed
a rape survivor to HIV infection. The Martin Amendment
stipulates that a state will lose ten percent of its federal
victim assistance funds if it does not establish laws that
mandate HIV testing for a convicted rapist upon a rape survivor-s
request. The amendment also requires test results to be
disclosed to the survivor and to the convicted defendant. In
Martin®s opinion, the amendment was important to ensure that rape
survivors did not have to live in fear that a rapist may have
exposed them to HIV infection (Martin, 1990).

Martin®s concerns about survivors®™ fears are well-founded
but her solution is dangerously misguided. Sexual assault
survivors are aware of the risk of contracting HIV infection and
many request to be tested for HIV (Presidential Commission on the
HIV Epidemic, 1988; Jenny, Hooton, Bowers, et al., 1990).
Although most policymakers and survivors®™ rights organizations
agree on the need for laws and policies that address the
psychological and medical needs of rape survivors, they disagree
about how these needs can best be met. Mandatory HIV testing for
charged or convicted rapists and disclosure of test results to
survivors is the prevailing legislative trend at both the state
and federal levels. Yet, the lack of legislative history and
debate on mandatory HIV testing for rapists and its ramifications
for rape survivors suggests that this legislation is based more
on emotion than on logic or thoughtful planning to meet women-®s

needs. These responses are reminiscent of much of the AIDS



hysteria of earlier years when the public and some public health
officials suggested quarantine and isolation for people infected

with HIV and AIDS as a valid public health measure.

Arguments for Mandatory HIV Testing of Convicted Rapists

Advocates for mandatory testing of convicted rapiBts assert
that a rape survivor®s right to know a convicted offender"s HIV
status supersedes the offender®s rights to privacy. According to
Mary Ann Largen, Executive Director of the National Network for
Victims of Sexual Assault (NNVSA), mandatory HIV testing of
convicted rapists also accomplishes two important goals: it
prevents convicted offenders from abusing the criminal justice
system by plea bargaining for lighter sentences if they volunteer
to be tested; and it provides a rape survivor who has contracted
HIV infection from a rape with evidence should she wish to bring
a civil suit against a convicted rapist. Largen acknowledges
that mandatory testing for convicted rapists will not preclude
the need for rape survivors to be tested for HIV infection
(Largen, 1991).

Other proponents justify involuntary HIV testing of alleged
rapists because blood is arready available for evidentiary
reasons or for STD testing, so it might as well be tested for HIV
infection and the test results disclosed to a rape survivor.
However, HIV testing is unique and distinguishable from STD
testing in two Important ways: unlike STDs (gonorrhea, chlamydia,

and syphilis) which are curable, HIV disease cannot be cured or
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rendered noneommunicable; and HIV infection and AIDS still are
highly stigmatized diseases, subjecting people to discrimination
on the basis of actual or perceived HIV or AIDS status. In the
prison system, the discrimination Is severe. As one inmate
described it, "if the guys iIn the general population suspect that
someone has AIDS, Tfirst they throw water into that person"s cell
when he 1is not there. IT that doesn"t work, they burn out the
cell”™ (Kurtz, 1988).

Further, if HIV transmission becomes an issue in a criminal
proceeding or a civil suit for damages, defendants may be able to
submit evidence of the survivor®s sexual or drug history, to try
to establish a doubt that the rape was the source of infection by
showing that the rape survivor had engaged in high risk behaviors
and had been previously exposed. Pauline Bart, co-author of
Stopping Rape: Successful Survival Strategies, believes that a
woman who claims to have contracted HIV infection from a rapist
"will open the door to examining her entire sexual history
[because] the defense would attempt to prove sho could have
gotten i1t from somebody else™ (Salholz, 1990). Examining the
survivor®s sexual history may succeed only in further victimizing
the survivor, prolonging her anguish, and delaying her

psychological recovery.

Arguments Against Mandatory HIV Testing of Convicted Rapists
Instead of concentrating on testing convicted rapists, the

concerns and interests of rape survivors would be better served
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through funding of survivor-focused services such as frer
anonymous HIV testing, counseling, and early intervention. There
is no doubt that part of the appeal of mandatory HIV testing of
convicted rapists for policymakers is that it appears to "help”
survivors of rape without the expenditure of funds. We do not
doubt the sincerity of their desire to help survivors, but we
challenge policymakers to carefully examine the needs of all rape
survivors and make these needs a budget priority.

Mandatory HIV testing of convicted rapists is a misguided
approach, for at least five reasons: (1) it does not provide
survivors with timely and reliable information about their risks
of contracting HIV infection; () it is a misdirected and
unrealistic approach to addressing the real needs of rape
survivors; (3) it perpetuates the dangerous misperception that
information about a rapist®s HIV status is critical to a rape
survivor®s health; (@) it does not facilitate a rape survivor®s
psychological recovery; and (5) it sets a dangerous precedent for
extending mandatory testing to others, such as pregnhant women and
sex workers. These five issues are discussed in more detail

below.

m  Mandatory HIV Testing of Convicted Rapists Doe3 Not Provide
Survivors With Timely and Reliable Information About Their Risks
of Contracting HIV Infection

Although detectable HIV antibodies usually develop within

three months after infection, the CDC notes that antibody tests
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cannot rule out HIV infection from a recent exposure, and
recommends that HIV testing for a specific exposure be repeated
three and six months after the exposure (CDC, 1989). Because of
the potential for false test results and delays iIn antibody
formation, the American Public Health Association (APHA) believes
that relying on an offender®s HIV test results is not the
appropriate standard of care for rape survivors (APHA, 1989).

The APHA recommends that a rape survivor be encouraged to seek
her own HIV testing and counseling as soon as she 1is
psychologically ready so she can make her own decisions about
medical attention based on an accurate understanding of her own
test results.

Despite the lack of conclusive data regarding the efficacy
of using AZT prophylactically to prevent HIV infection, some
medical experts recommend administration of AZT within 48 hours
of potential exposure to HIV infection (ACLU, 1991). Thus, time
is crucial to a rape survivor who chooses to take AZT subsequent
to rape. She has no time to wait for a perpetrator to be
arrested, charged, convicted (on average, the time period from
arrest to conviction is six months to three years), tested and
re-tested three to six months later.

While delays iIn conviction may prompt proponents of
mandatory testing to suggest testing for arrested or charged
rapists, this too would be an absolutely worthless mandate for
the vast majority of rape and sexual assault survivors, who do

not report the crime, or, if they do, do not see the perpetrator
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arrested or charged. In those comparatively few cases where
there is an arrest, it is extremely doubtful that the alleged
rapist®s test results would be available in a timely manner for a
decision on AZT prophylactic treatment. Most important, even if
the test results were available in less than 48 hours, and even
iIfT the test were negative, the survivor would have no guarantee
that she has not been exposed to the virus. If she is seriously
considering using AZT prophylactically, it would be wrong for her
to change her mind simply based on the alleged rapist"s test
results, as he may not have developed antibodies to his own
recent infection.3

The most obvious problem with the rationale which justifies
mandatory testing by pointing to the survivor®s need to decide
about using AZT prophylactically is that it wrongly assumes that
all survivors will have access to this very expensive drug if
they do want it. A policy that helps survivors also would fund
programs providing comprehensive health care services to

survivors, including coverage for AZT.

(/\ Mandatory HIV Testing of Convicted Rapists is a Misdirected
and Unrealistic Approach to Addressing the Needs of Rape
Survivors

Since it iIs estimated that only one in 10 rapes are reported
to the police, fewer than 40 percent of reported rapes result in
charges, and only three percent of rapes result In conviction

(10% x 40% x 3% = 0.-1%), laws that mandate HIV testing of
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convicted rapists as a mean"s of protecting the rights of
survivors ignore the reality of rape and offer no help to the
majority of survivors. These laws also presume that most rapists
are strangers, when in fact more than half of rapes are committed
by an assailant that the rape survivor knows (Harlow, 1991) and
one who may repeatedly rape her. Published studies on
heterosexual HIV transmission suggest that while each exposure to
HIV is associated with a small probability of infection, multiple
exposures appear to increase the probability of HIV transmission
(Padian, Marquis, Francis, Anderson, Rutherford, O*Malley, and
Winkelstein, 1987).

Thus, mandating HIV testing for convicted rapists fails to
respond to women who have been victimized through child
molestation, incest, marital, and long-term acquaintance rape.
Although these are more likely to be repeated and increase a
survivor®s risk of HIV infection, they are less likely to result
in reporting, arrest, or conviction. In order to benefit the
majority of rape and sexual assault survivors, rape crisis
centers and service providers need sufficient funds to provide
free, voluntary, anonymous HIV testing and counseling, and
follow-up treatment, to any rape survivor in need of their
services regardless of the prosecution status of the rape.

With recent media attention to this issue, it is critical that
policymakers seize the opportunity to draft real solutions.
Passing a law that requires HIV testing of rapists may be an

appealing, 1inexpensive, and emotionally satisfying response to a
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meeting the still unfunded needs of rape and sexual assault

survivors in the AIDS epidemic.

(3 Mandatory HIV Testing of Convicted Rapists Perpetuates
Misinformation that Knowledge of a Rapist®s HIV Status is
Critical

Although proponents of mandatory testing contend that it
deters plea bargaining, legal advocates argue that mandatory
testing actually encourages it (Rosenberg, 1990). In other
words, because the waiting period for rape convictions iIs so
long, rape survivors who are eager to know a perpetrator®s HIV
test results are more likely to agree to a defendant®s request to
plea bargain for reduced charges or sentences. The existence of
the law may even give added credibility to the claim that the
convicted rapist®s test results are valuable to the survivor. In
a recent New York rape case a man who pleaded guilty to raping an
undergraduate in her dorm at knife point was promised a reduced
sentence in exchange for agreeing to be tested for HIV infection
and to allow his test results to be disclosed to the rape
survivor (Salholz, 1990). A more direct and simple solution to
the problem of plea bargaining is legislation which amends state
criminal procedural law and prohibits the entry of a plea bargain
conditioned upon an agreement to submit to testing for HIV.4

Supporters of mandatory testing also claim that knowing that

a convicted rapist is HIV infected provides a rape survivor who



may have contracted HIV from rape vrith valuable evidence should
she wish to bring a civil suit against a convicted rapist.
However, because conviction may be delayed from six months to
three years, knowing a convicted rapist®s HIV status does not
prove that the assailant was HIV positive at the time of the rape
and did not contract HIV infection during the period before
arrest or between arrest and conviction. Again, the survivor
herself should be tested aB soon as possible after the rape; if
she tests negative and later tests positive, this may help her
establish that the exposure to infection did not occur prior to
the rape. Further, this type of civil suit for damages is very
difficult to win; it could involve a very painful public
examination of the survivor®s sexual history before and after -he
rape, as rape shield laws would not apply. At issue would be
every sexual encounter or other behavior that could have been the

source of HIV infection to the rape survivor.

4~ Mandatory Testing of Convicted Rapists Does Not Facilitate a
Rape Survivor®s Psychological Recovery

An important, but often overlooked, survivor®s right is the
right to know the truth about all aspects of her risk of HIV
infection. Research indicates that survivors are aware of the
potential of contracting HIV from rape and many request to be
tested (Baker, Burgess, Brickman, et al., 1990; Burgess,
Jacobsen, Thompson, et al., 1990; Presidential Commission on the

HIV Epidemic, 1988). Laws and policies that focus on the rapist



and his test results, but fail to provide the survivor with
honest and accurate information about her risk of contracting HIV
infection, the need for her to be tested for HIV infection, and
the delays and improbability of conviction are deceitful and
further victimize and disempower the survivor. This is
especially important, as psychologists and rape crisis counselors
note that empowerment is iIntegral to psychological recovery from
rape (Mooney, 1990). Restoring a survivor®s control over her own
life is key; and this includes the power to make decisions about
all aspects of her life including if, when, and how (anonymously
or confidentially), she will be tested for HIV (Mooney, 1990).
Focusing on testing rapists perpetuates the notion that a
rapist®™s HIV test results will be accurate and that knowing his
aeroBtatus will alleviate a survivor®"s anxiety. It is critical
that the survivor understand that she must be tested herself
regardless of the results of the rapist®s HIV test, to safely
determine her own serostatus.

The potential for a rape survivor to contract HIV infection
from a rapist poses an ethical dilemma for many health care
providers (Burgess, Jacobsen, Thompson, et al., 1990).
Traditionally, they have understood their duty not to inflict
further harm on a traumatized survivor as preventing them from
informing her of a potential risk for HIV infection (Burgess,
Jacobsen, Thompson, et al., 1990). Counseling by health care
providers who are knowledgeable about survivor trauma and care

and trained in counseling for HIV testing and results may
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alleviate much of this dilemma (Minden, 1989)

(B\ Mandatory Testing of Convicted Rapists Sets A Dangerous
Precedent for Extending Mandatory Testing to Others -
Particularly Pregnant Women and Sex Workers

Women, under HIV/AIDS laws and policies, are viewed
primarily as vectors of heterosexual or perinatal transmission.
Thus, iInstead of addressing the unique prevention, health care,
social service and legal needs of women, laws and policies focus
on women"s potential to transmit illV infection to others and seek
to control women accordingly. The readiness and frequency with
which state legislatures have introduced and enacted legislation
mandating HIV testing for convicted rapists under the guise of
protecting the rights of rape survivors sets a dangerous
precedent for the extension of mandatory testing to pregnant
women to protect the '"rights™> of fetuses and to women convicted
of prostitution to protect their male customers. In all three
scenarios, there 1s an assumption that it is appropriate to set
aside the rights of a possibly infected person (the rapist, the
prostitute or the pregnant woman) in favor of the rights of a
possibly to-be-infected person (the survivor, the customer, or
the fetus). The precedent of mandatory HIV testing to protect
"innocent victims” of rape can easily be expanded to include
testing pregnant women & prostitutes

transmission to other so-called "innocent victims



PREGNANT WOMEN

CDC already recommends ™"routine”™ HIV testing and counseling
for all pregnant women at risk [sic]5 for HIV to ™"allow" HIV
infected women to avoid pregnancy and subsequent intrauterine
perinatal transmission (CDC, 1987). The oddB of an HIV positive
woman bearing an HIV positive infant are estimated by the CDC to
be less than 1 in 3.6 CDC"s recommendation assumes that all
pregnant women who are HIV infected will determine that these
odds are an unacceptable risk; thus women are denied their right
to make their own reproductive choices. By choosing to focus
only on the infants, two-thirds of whom will not actually be
infected with HIV, CDC"s recommendation succeeds in ignoring HIV
infected women who are in need of their own medical care and
social services.

CDC"s recommendation to test "at risk™ [sic] pregnant women
also has the effect of discriminating against women who are
African American and Latina who, because they are disproportion-
ately affected by HIV/AIDS, are likely to be targeted for HIV
testing based solely on race and ethnicity, rather than on high
risk behavior. In its 1991 report, the Institute of Medicine®s
Committee on HIV Screening of Pregnant Women and Newborns offers
a sound alternative to CDC"s recommendation. The Committee
proposes voluntary HIV screening, with informed consent, for all
pregnant women in jurisdictions with a high prevalence of HIV
infection among women of childbearing age and believes that the

potential for discrimination and stigmatization can be reduced by



selecting large jurisdictions, such as states or counties, to

target for voluntary testing (Institute of Medicine, 1991).

WOMEN CONVICTED OF PROSTITUTION

At least 25 states have already enacted HlIV-related laws
regulating prostitutes — even though they may engage in
activities that involve no direct sexual contact capable of
transmitting HIV infection — making this one of the most
frequently legislated HIV/AIDS policy issues. Despite evidence
that the risk of a prostitute transmitting HIV infection to a
client is low (National Research Council, 1990; Seidlin,
Krasinski, Bebenroth, Itri, Paolino, and Valentine, 1988; Cohen,
Alexander, and Wofsy, 1989), public health officials continue to
implicate prostitutes as vectors of heterosexual transmission.
Even CDC officials acknowledge that the risk for women is
greater; since more men are infected with HIV, and since male to
female transmission is more efficient (CDC, 1989), the chances
are greater for women that a random heterosexual male partner of
a woman will be HIV infected (CDC, 1989). Yet CDC"s
acknowledgement that women are at a greater risk for heterosexual
transmission compared to men is inconsistent with their
condemnation of women sex workers. Instead, CDC could focus
prevention messages and punitive policies on prostitutes®™ male
customers, who are willingly spreading HIV to their paid
partners. Indeed, these laws reinforce a double standard of

morality, under which men patronize prostitutes with relative
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ijnpunity whille women who engage in prostitution risk arrest,
conviction, 1incarceration and forced HIV testing. These laws
ignore the real needs of women who are sex workers because it is
their most lucrative (or only) alternative to earn money to feed
their families, or because treatment for an addiction, that may
have started as a response to multiple levels of oppression and
disadvantage, 1is unavailable.

Proponents of mandatory testing of rapists may not see that
these policies are part of a dangerous pattern of mandatory
testing policies that blame women for HIV transmission; they may
not carefully examine any precedents for expanded mandatory
testing in light of that reality. Although proponents may
envision a law that singles out men convicted of crimes of sexual
violence against women, this iIs unrealistic. Instead, most of
these laws do not distinguish between a male client"s consent to
engage iIn sexual relations with a prostitute and the violence of
rape; both are included in the general category of sex-related
crimes. Thus, both the prostitute and the rapist are guilty of
"sex crimes'”™ and must be tested for HIV.

The next step legislators will consider is to enhance the
penalty or provide for a separate crime for willful or deliberate
transmission of HIV.7 1t is clear that prostitutes and preghant
women will be targeted by this next wave of laws. In reality,
such laws only divert resources from effective HIV/AIDS
prevention efforts. Prostitutes at risk may avoid being tested

to protect themselves from prosecution for knowingly exposing a
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client to HIV infection; pregnant women may avoid prenatal care
and early testing to avoid both prosecution and the loss of their

children to foster care for alleged "abuse™ (Weissman, 1991).

The Role of the Media in the Debate

Through i1ts many stories about HIV and rape, the print and
broadcast media have played an important role in raising the
awareness of the public and policymakers about rape and the
threat of HIV infection. To garner support for her amendment,
for example, Representative Martin circulated a Newsweek article
entitled "A Frightening Aftermath: Concern About AIDS Adds to the
Trauma of Rape™ (Salholz, 1990) to members of Congress. However,
the media has also played an active role in manipulating and
attempting to simplify the issue of testing rapists for HIV as
one in which opponents to testing are viewed as pro-rapist and
supporters of testing are viewed as pro-woman. Framing the isBue
in this manner denies the complexity of the issue and the real
needs of rape survivors; it also plays on the cynical
manipulation of survivors® feelings of anger, frustration and
fear. In fact, some survivors®™ and women®s rights organizations
committed to the best interests of survivors also oppose
mandatory testing of charged or convicted rapists.8 For example,
the National Coalition Against Sexual Assault (NCASA) formally
voted to oppose all forms of mandatory HIV testing. NCASA also

voted to stress the importance of the availability of free,

23



anonymous or confidential HIV testing and counseling for

survivors (Mooney, 1990).

Constitutional Issues

Experts in criminal law are confident that testing prior to
conviction is unconstitutional because it violates an arrested
individual®s constitutional rights to a presumption of iInnocence,
to a constiutional protection from unwarranted search and
seizure, and to privacy and confidentiality (Cooper, 1991).

A person who has not been convicted of a crime retains the
presumption of iInnocence and constitutional protections which
exceed those of convicted persons. Thus, forcing arrested
persons to be tested against their will would violate the
constitutional rights to informational privacy and the Fourth
Amendment; if such information then were used at a criminal

trial, the testing might also violate the Fifth Amendment. It is
also futile because the rape survivor will still need to be
tested for HIV infection.

Testing of convicted rapists, on the other hand, is
potentially constitutional because.- once an individual 1is
convicted of a crime, he loses depth and breadth of
constitutional protections and thus may be tested (as in the caBe
of prisoners) in the interest of maintaining security. But,
although the convicted rapist loses a certain degree of
constitutional protection because of his conviction, convicted

persons do retain constitutional rights; thus, testing convicted
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persons does raise constitutional issues concerning the right to
privacy and the Fourth Amendment right to be free of unreasonable
searches. HIV testing of prisoners has been upheld against
constitutional challenge where the state"s interest iIn such
testing was for prison security. However, testing convicted
rapists to disclose teat results to a survivor does not raise the
issue of security; rather, it requires a balancing of the
interests of the state (which the state extends to the interests
of the rape survivor) against the rapist®s fundamental right to
privacy.

This equation will not automatically lead to mandatory HIV
testing, because testing the offender will not preclude the need
for the rape survivor to be tested for HIV infection. It is
arguable that the survivor®s emotional need to know an offender”s
HIV status i1s a worthwhile and legitimate state interest. This
aryuraent is the most compelling part of the case for mandatory
HIV testing of rapists. However, . .ere are more medically sound
and appropriate ways for the state to meet this very real need; a
survivor®s own testing and counseling will allow her to feel
absolutely sure of her own HIV status. Limited funds should be
spent on needed services Tfor rape survivors rather than on

litigation to defend laws with a minimal iImpact on survivors.

State Legislative Responses to Rape and
Potential HIV Transmission

As of June, 1991 laws in at least 23 states regulate HIV

testing for charged or convicted rapists. Consistent with the



justification for the Martin Amendment to the Comprehensive Crime
Control Act of 1990, state legislators and policymakers contend
that rape survivors have a right to know a convicted — and in
some cases, charged — offender®s HIV teBt results; these
legislators view mandatory testing lawB as integral to protecting
the rights of rape survivors. However, the inadequajy of the
policy is evident; beyond notifying the survivor of the
offender 8 HIV status, these provisions do little to address the
medical, psychological or financial needs of survivors.

The readiness with which state legislatures have enacted and
continue to introduce mandatory HIV testing legislation suggests
that legislators and policymakers are responding to the issue of
rape and potential HIV transmission emotionally, rather than
rationally. They may want to "help”™ women and to express their
outrage at the pervasiveness of sexual violence against women;
but, though this intention to help survivors may be sincere, when
no Ffunding for even basic access to HIV testing and counseling 1is
included in a mandatory testing legislative initiative, It Iis
doubtful that the commitment to helping survivors Is serious
enough to involve expenditures of funds.

In 19° Texas became the first state to allow a rape
survivor to request that an accused sex offender be tested for
HIV infection. According to Lisa McGiffert, Legislative
Coordinator of the Texas Senate Committee on Health and Human
Services, this law was the result of a specific iIncident in which

a rape survivor in Fort Worth, Texas was prohibited from
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requesting that an alleged rapist be tested for HIV infection
(McGiffert, 1991). The bill was discussed on the House floor and
was added as an amendment to the state"s Penal Code, but was
never formally heard or analyzed in writing.

Florida®s 1990 law mandating HIV testing for both charged
and convicted sex offenders upon a survivor®s request is the most
stringent in the nation. The law®"s legislative intent states:

The Legislature finds that a victim of sexual
offense is entitled to know at the earliest
possible opportunity whether the person
charged with the offense has tested positive
for human immunodeficiency virus (HIV)
infection. The Legislature finds that to
deny victims access to HIV test results
causes unnecessary mental anguish 1In persons
who have already suffered trauma. The
Legislature further finds that since medical
science now recognizes that early diagnosis
iIs a critical factor iIn the treatment of HIV
infection, both the victim and the person
charged with the offense benefit from prompt
disclosure of test results. The Legislature
finds that HIV test results can be disclosed
to the victim of a sc:.ual offense while
confidentiality 1B protected in other
respects (Florida, H.B. .1115, Chapter 90-
210, 1990).

This statement reveals the flaws iIn reasoning discussed
above. First, it does not matter if or when the alleged rapist
is tested, the rape survivor still must be tested herself to be
diagnosed and receive early treatment. Second, misleading a rape
survivor into thinking that the alleged rapist®s test result 1is
critical to determining her own health status, when it is not,
only exacerbates her mental anguish. Finally, in addition to the
necessity for testing survivors for HIV, some medical experts
recommend that survivors take a prophylactic doBe of AZT
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within 49 hours after the exposure (ACLU, 1991). Thus, testing
an offender under the guise of facilitating early diagnosis and
treatment for a survivor is both deceptive and futile. Yet, the
Florida Legislature®s flawed rationale is typical of the basis on
which other states have enacted mandatory testing lawB for

convicted and/or alleged rapists.

HIV/STD COUNSELING FOR RAPE SURVIVORS NOT ADDRESSED

States claim that mandatory testing laws for convicted (and
in some cases accused or charged rapists) are necessary to
protect the rights of rape survivors who may have been exposed to
HIV infection by the rape. Despite justifjcations that mandating
testing for offenders is necessary to help rape survivors, state
laws and policies actually do little for women who are raped.

For example, of the 19 3tates that mandate HIV testing of
offenders and disclose an offender"s test results to a rape
survivor, only ten states (Arkansas, California, Florida,
Georgia, Illinois, Indiana, Kansas, Michigan, Minnesota and
Oklahoma) mandate HIV counseling for rape survivors upon
disclosure of the offender®s HIV test results.

California is presently the only state to legislate HIV
counseling for rape survivors that is unrelated to disclosure of
an offender®"s HIV test results. Under California®s law, county
health officers must establish counseling programs for sexual
offense survivors who choose to be tested for HIV infection. In

1988, the California legislature directed the Department of

28



Health to develop a brochure about exposure to HIV infection for
rape survivors that is a potential model for other states.

Minnesota does not provide for counseling but does require
rape survivors to be notified about the risks of HIV exposure.
Minnesota®s 1990 survivor notification law requires hospitals to
give written notice about all STDs to anyone receiving medical
services in the hospital who reports or evidences a sexual
assault. The law provides that when appropriate, the notice must
be given to the parent or guardian of the survivor. The notice,
which must be developed by the Commissioner®s of Public Safety and
Corrections in consultation with sexual assault survivor
advocates and health care professionals, must inform the survivor
of: (1) the risk of contracting STDs as a result of sexual
assault; () the symptoms of STDs; (3) recommendations for
periodic STD testing where appropriate; (4) locations where
testing is done and the extent of the confidentiality provided;
and (5) other medically relevant information. Again, this
written notice may be a model for other states.

Again, 1t is estimated that only 1 in 10 rapes are reported,
and fewer than 40 percent of reported rapes result in charges
against perpetrators. Thus, state laws that link assistance to
survivors of i,pe to testing of a charged rapist fail to address
the needs of the vast majority of rape survivors. Although state
HIV/AIDS laws acknowledge the potential for a rape survivor to
contract HIV infection from an infected rapist, these laws ignore

the direct and immediate needs of the few women who do



successfully pursue prosecution. It is futile for a rape
survivor to know that an HIV infected rapist maw have exposed her
to HIV infection if she cannot afford her own HIV counseling/
testing, and treatment. Presently, no states pay for a rape
survivor®s HIV testing or counseling. Missouri®s Department of
Health will pay the costs of HIV testing for survivors if the
convicted sex offender teBts positive for HIV infection.

This law epitomizes the misdirected focus of state laws;
rather than directly addressing the woman®s medical,
psychological, and financial needs, the law makes her needs
consequent to and dependent upon the status of the man who has
raped her. In legislators®™ rush to help relieve the ™"unnecessary
mental anguish'™ of rape survivors, they have overlooked the
mental anguish of the rape survivor who is HIV positive and has
no access to health care. It will not reduce her anguish, fear
and pain to know she is at risk of developing AIDS and is unable
to afford treatment. Follow-up health care services for rape
survivors which go beyond the emergency room examination must be

funded.

1991 Bills for Testing of RapistB
Mandatory HIV testing of convicted, and iIn some iInstances
charged, rapists continues to dominate state legislatures in
1991. As of March 28, 1991, 27 states had introduced rapist
testing bills, making it the most commor HIV/AIDS legislative

issue of the 1991 state legislative sessions. As with existing
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laws, an examination of these bills reveals a hasty and
misdirected focus on the relatively few rapists who are arrested
and charged, rather than on rape survivors whose interest this
legislation purports to protect. In most cases, these bills are
variations on the basic federal requirement for mandatory testing
of convicted rapists created by the Martin amendment.

For example, the legislative intent of Alaska®s proposed law
mandating testing for charged rapists notes that the purpose of
the legislation is '"to require that information that may be vital
to victims ... be obtained and disclosed In an appropriate manner
in order that precautions can be taken to preserve their health
and the health of others or in order for these persons to be
relieved from groundless fear of infection™ (Alaska, House Bill
Number 24, Introduced March 8, 1991). Yet the legislation does
not provide or pay for a survivor®s HIV testing or counseling.

Bills introduced in 16 states (Alaska, Arkansas, Delaware,
Florida, Georgia, Hawaii, lowa, Maryland, Montana, New Jersey,
New York, Oklahoma, South Carolina, South Dakota, Washington, and
Wisconsin) would mandate HIV testing for arrested sex offenders
upon a court"s finding that transmission cf bodily fluids may
have occurred or upon the request of a rape survivor. States are
attempting to circumvent the constitutional problems raised by
legislation mandating testing prior to conviction in several
ways. Legislation in Delaware would allow individuals arrested
for rapes to be tested for HIV "voluntarily.”™ However, if

defendants object to HIV testing a judge would decide whether or
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not HIV testing will be performed. The judge would weigh the
state®s interest (the survivor®s emotional need to know an
alleged rapist®"s HIV status) against the alleged rapist®s right
to privacy.

It is not clear how judges would approach this balancing.
It is possible that the survivor®s sexual history and drug use
history would be part of the evidence the judge would require to
make his/her decision. Further, sexist stereotypes of "good” and
"bad™ women may enter the judge"s decisionmaking aB he/she
decides whether the rape survivor is otherwise at risk for HIV;
thus, not all rape survivors would be the beneficiaries of these
laws. Indeed, one clue to how judges might approach the
balancing of interests is found in Indiana®s proposed
legislation. Indiana would mandate HIV testing for individuals
arrested for rape only if the rape survivor is pregnant as a
result of the rape. In addition to viewing women primarily as
incubators, this bill demonstrates that fetuses iIn Indiana garner
more concern than women who have been raped. Again, women are
viewed simply as vectors of HIV transmission to so-called

Innocent victims."

HIV COUNSELING FOR RAPE SURVIVORS

Only six states (Alaska, Arkansas, Georgia, Kansas, Montana
and South Carolina) propose a requirement that rape survivors
receive HIV counseling upon disclosure of a tested rapist"s test

results. None of these states, however, define appropriate
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counseling or pay for it. Kansas®s health department will pay
only for a survivor®s counseling if the convicted rapist tests
positive for HIV infection. Similarly, Montana®s bill would
arrange for post-test counseling only if the convicted person
tests positive for HIV. Maryland®s bill would require
institutions or physicians treating rape survivors to inform them
of anonymous HIV testing sites and HIV counseling centers. New
Jersey®s bill would require the Commissioner of Health to develop
a testing program for rape survivors and a counseling program for
survivors who test positive for HIV infection.

Looking at the Maryland bill, it seems to explicitly
recognize the need for the survivor herself to be tested for HIV.
Yet the bill still requires that the alleged rapist be tested
prior to conviction, suggesting that the unspoken motivation may
have more to do with punishing the alleged rapist than meeting
the needs of the rape survivor. This would appear to violate the
principle that an accused person is innocent until proven guilty.
It is not hard to imagine that this punitive philosophy can be
extended to arrested prostitutes and even pregnant women, who
have not been arrested. It iIs critical that we do not allow HIV

positive status to equal ™"guilty of criminal behavior."”

PAYING FOR A RAPE SURVIVOR®"S HIV TESTING AND COUNSELING
Only New York®"s 1991 bill would offer unconditional payment
for a survivor®s HIV testing and counseling. By making payment

contingent on whether a rapist tests positive or whether the rape
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has been reported to the state, states reveal their indifference
to the medical and psychological interests of rape survivors.

For example, although New Hampshire®s bill would pay the costs of
HIV testing for a convicted rapist if he is indigent, the bill
does not provide for payment for the HIV testing and counseling
costs of iIndigent rape survivors.

New York®s bill would amend existing law to include exposure
to HIV within the definition of "out-of-pocket loss" for
compensating rape survivors for the costs of testing, counseling,
and prophylactic treatment prescribed by a physician. South
Dakota"s legislation would pay for voluntary HIV testing for rape
survivors only if the alleged rape is reported to the state.
While it is important that states pay for voluntary HIV testing
for rape survivors, payment must not be contingent upon the

survivor®s entering the criminal justice system.

CRIMINAL RECORDS AND PROCEEDINGS

While Florida®s bill would not allow a charged individual®s
test results to be admissible in a criminal proceeding, lowa"s
and New Jersey"s bills provide that a convicted rapist"s positive
test results become part of his criminal record. lowa"s
legislation would allow this information to be considered in
sentencing. In these proposed bills, it is obvious that HIV
positive status is equated to "guilty of criminal behavior™ and
thus warrants additional punishment. Vermont®s bill would allow

the fact that a defendant is voluntarily tested for HIV infection
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to be admissible iIn mitigation of sentence if the person is

convicted of the offense. Vermont®s bill is unique in actively
encouraging plea bargaining but is not unusual iIn demonstrating
how mandating HIV testing for rapists has the potential to harm

rape survivors more than it helps them.

Laws that mandate HIV testing for alleged or convicted
rapists under the guise of a survivor®s right to know an
offender®s HIV status are unlikely to meet survivors®™ needs and
will certainly lead to mandatory HIV testing of others -
particularly pregnant women. The Martin Amendment and state laws
that mandate HIV testing for rapists should be repealed and
replaced with laws that provide rape survivors with free
voluntary HIV counseling, testing, and treatment. Such

legislation should include the following provisions:

(1 Funding to provide free anonymous HIV testing and counseling
to all rape survivors by trained staff of rape crisis
centers and similar facilities. Funding also should be
provided for training of rape crisis center staff and for
preparation of appropriate written materials. Because of
the potential for discrimination, testing must be performed
anonymously to protect the survivor®s privacy. Appropriate
counseling would include, but not be limited to, the

following: (@} accurate information to help a survivor



assess her risk of HIV infection; (b) information about
prophylactic treatment; (c¢) education about applicable HIV
confidentiality and discrimination laws; and (d) accurate
information about the value of the rapist"s test results for
the survivor®s health care decisions and choices. This
information will help the survivor make an informed decision
about plea bargaining and will empower her to fight for her
rights and refuse to allow the accused rapist to bargain for
a lesser charge or sentence in exchange for his test

resul ts.

Funding to provide rape survivors with prophylactic AZT
treatment when they lack insurance or when insurance will
not cover this treatment. These costB may include a six
week term of AZT if the survivor and her physician determine

that this treatment is medically appropriate.

Funding to develop model programs for the long-term care of
survivors who initially test positive and negative for HIV.
Counseling and health care intervention should be provided
throughout the various stages of HIV infection for survivors
who convert to HIV infection. Rape survivors ehould have
access to clinical drug trials and to support services, such
as child care and transportation, that may be needed so that

they actually can participate.
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(4 Provisions for free HIV counseling and testing services
specifically targeted to low income women, women with
disabilities, and women whose primary language is other than

English.

(B) Financing training for: (@) rape crisis center and other
counselors about HIV infection and the availability of
appropriate public and private programs that provide
counseling, treatment and support; (b) assistant U.S.
attorneys and judges regarding the negligible value of test
results of the alleged rapists and the societal value of
bringing rapists to justice; and (c¢) physicians, social
workers, psychologists, psychiatrists, law enforcement
officials and all other individuals who may come into

contact with rape survivors.

Conclusion
Although there may be a time when progress in medical
technology and treatment for HIV infection may justify mandatory
HIV testing for convicted rapists, that time has not yet come.
As we have shown in this paper, laws that focus on alleged or
convicted rapists rather than on rape survivors do not address
the medical, legal, psychological, and financial needs of women

who are raped.



Notes

1. The authors acknowledge that men rape lesbians as well as
heterosexual women, and that the consequences of rape itself and
the encounter with the criminal justice system may be particularly
devastating Tfor lesbians. Men also assault other men and our
discussion of survivors®™ needs is relevant to all survivors.

2. Factors which affect the risk of HIV transmission to the
survivor include the survivor®s general health status, any existing
genital ulcers, and the violence of the attack and the injuries it
causes.

3. There has been very little evidence that AZT prophylaxis can
prevent seroconversion in individuals exposed to HIV. There is a
high incidence of severe reactions to and side effects from AZT
use. The drug 1is toxic and 1is not universally tolerated by
individuals who do choose to use it.

4. In the Senate of the State of New York, Senate Bill 3681
introduced on March 5, 1991 by Senators Saland, Harmon, Holland,
Levy, Padavan, Skelos and Tully, takes this approach.

5. In the context of AIDS, the terms ™"at risk”™ and "high risk"
stigmatize sexual orientation, ethnicity, economic class or
culture. "High risk behaviors”™ is the preferred terminology
because it describes behavior, such as iIntravenous drug use, that
increases the chance of HIV transmission.

6. All newborns of HIV infected women carry passively acquired
maternal antibodies which may persist up to 15 months of age, but
only approximately 30 percent of these 1iInfants are actually
infected with HIV. See Committee on Prenatal and Newborns
Screening for HIV Infection, "HIV Screening of Pregnant Women and
Newborns,™ (1991): 26.

7. Senator Bob Dole (R-KA) introduced in the United States Senate,
S.B. 472, the "Women®s Equal Opportunity Act of 1991", on February
21, 1991. This bill mandates HIV testing of alleged rapists at the
request of the survivor and provides for enhanced sentences if the
rapist "knew or had reason to know that he wan infected with the
human immunodeficiency virus, except where the offender did not
engage or attempt to engage in conduct creating a risk of
transmission of the virus to the victim.”

8. For example, the National Coalition Against Sexual Assault
(NCASA) formally voted to oppose all forms of mandatory HIV
testing. NCASA also voted to stress the iImportance of the

availability of free, anonymous or confidential HIV testing and
counseling for survivors (Mooney, 1990).

The TfTollowing organizations expressed their opposition to
mandatory HIV testing of convicted rapists in a letter sent to
members of the United States Congress on October 16, 1990: Center



for Women Policy Studies, American Civil Liberties Union, BT nai
B*rith Women, National Organization for Women, National Women-®s
Health Network, National Women®s Political Caucus, Older Women-s
League, and Sex Information and Education Council of the United
States.

The Tfollowing organizations expressed their opposition to
mandatory HIV testing of alleged rapists in a letter sent to the
members of the United States Senate on June 18, 1991: Center for
Women Policy Studies, B"nai B"rith Women, NOW Legal Defense and
Education Fund, National Women®s Health Network, National Women-®s
Law Center, Older Women®s League, National Association of
Commissions on Women, Sex Information and Education Council of the
United States, National Association of Protection and Advocacy
Systems, National Association of Social Workers, National
Association of State Alcohol and L'mg Abuse Directors.
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MANDATORY TESTING OF RAPE DEFENDANTS

The ACLU opposes involuntary testing and disclosure of HIV
information in all cases, including those involving an alleged
rape. The violation of the privacy rights and interests of the
person from whom the information is sought isnot outweighed by a
benefit to the rape victim. The results of anHIV test are, on
close examination, virtually irrelevant to the person who has to
decide whether or not to seek immediate treatment to prevent
infection after exposure.

In cases of rape, the person arrested or even indicted may
not, in fact, be the rapist. In such a case, testing the
defendant not only violates his entitlement to the presumption of
innocence as well as his privacy rights, but also misleads the
victim. Consider the possibility that the defendant may test
negative and not be the rapist after all. The real rapist may
have been infected and the victim exposed. An innocent
defendant®s negative test will lure the victim into believing she
iIs safe when she should seek further information or treatment.

Even assuming for the sake of argument that the person
indicted is the rapist, there remains the very real possibility
of a false negative, which, of course, also exists iIn cases of
occupational injury. Given that possibility, the rape victim or
the injured worker cannot rely on a negative test in making a
decision about iImmediate treatment. Under the circumstances, it
is of little, if any, value to know for certain that the person
tested positive.

When the rights of victims and defendants conflict, there
must be a careful and sensitive balancing of the constitutional
concerns involved in a particular situation. However, there 1is
no conflict iIn this situation. There is no n"*ed to balance here.
The victim®s health is not advanced by trampling a defendant®s
rights.

J A variety of provisions to mitigate the harm to the person
involuntarily tested have been suggested but do not achieve the
goal. For example, giving the person tested the option not to
learn the results is cruel. It is, at best, more difficult and
may be impossible to resist learning the known than to keep the
information unknown in the first place. Moreover, 1imagine the
situation of someone who elects not to be informed of the results
only to have them revealed iIn the press. Because the press can
neither be liable for publishing the truth nor compelled to
reveal confidential sources, there may be no way to punish or
inhibit public disclosure of this kind

In sum, we believe measures providing for involuntary
testing of people accused of rape are both dangerous and

unnecessary.
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Questions and answers about hiv and Rape

1. Can the HIV virus be transmitted during a rape or sexual assault?

HIV can be transmitted through the exchange of blood or other bodily fluids,
including semen. As 1itis possible for HIV to be transmitted during consensual sexual
intercourse (vaginal, anal, or to a lesser extent, oral), italso is possible for HIV to be
transmitted during a rape or a sexual assault that involves the exchange of bodily fluids.
Note, however, that although the virus occasionally has been found in tears and saliva,
no cases of AIDS have been traced to a transmission involving these fluids. [fthe virus
has been transmitted, that means you are infected with the HIV virus.

2. What Is the likelihood that HIV will be transmitted during a rape?

The epidemiology branch of the AIDS Program at the Centers for Disease Control
has estimated that the likelihood of male to female transmission of H1V is of the order of
less than or equal to 0.2% per episode ifthe male isHIV infected. Itis thought that the
rate of transmission in the context of a rape may be somewhat higher; because of the
involuntary nature of a rape, the woman s vaginal tract may suffer trauma, thereby
creating small tears that would facilitate transmission of the virus and other
microorganisms. Medical researchers stress that the estimated figure of 0.2% may
change as additional data are collected.

3. If | am Infected with HIV, does that mean | have AIDS?

No. There are many stages between first oeing infected with HIV and developing
full-blomn AIDS. The vast majority of people infected with HIV will experience no
symptoms of infection, or minor symptoms, for many years. After an average period of
five to seven years, although perhaps significantly longer for others, people infected with
HIV will begin to develop increasingly severe symptoms of infection, including the
opportunistic infections that are the hallmark of an AIDS diagnosis. Current medical
consensus refers to this full range of symptomatology as "HIV disease."

ACLU Aids Project « 132 West 43rd Street « New York « NY 10036 « Tel: (212) 944-9800 ext. 54*



4, Is there a cure for HIV Infection or for AIDS?

At this point there isnot. However, there isone drug, called AZT, that is available
to help slow down the progress of the virus. There are two additional anti-virals that are
expected to be approved for use in the very near future. Equally important, medical
researchers have developed prophylactic drugs to help prevent or delay the development
of opportunistic infections in a person infected with HIV; in addition, treatments now exist
to help deal with such infections when they develop.

5. How do | know whether | have been infected with HIV?

There isa series of tests available that can determine whether you have developed
antibodies to the HIV virus. [t is widely acknowledged today that the presence of the
antibodies indicates that the person who was tested is infected with the HIV virus. (This
isnot true, however, for a newborn, who may test positive for antibodies which he or she
has received from his or her mother, but who may not be infected with the virus.) HIV
antibodies tend to start appearing approximately four to six weeks after exposure, but

may appear earlier.

6. When should | take a test for H!IV antibodies?

You first should be tested immediately after you have been exposed. This is
suggested for two reasons. First, the sooner you know about your HIV status, the earlier
you can begin to take an active role in treatment to help keep up your health. Second,
itwill be useful to know whether the source of infection came from the sexual assault or
rape or whether you were infected prior to the incident. As noted above, HIV antibodies
tend to start appearing approximately four to six weeks after exposure, but may appear
earlier; therefore, itisprudent to get a baseline test as soon after the incident as possible.

7. When will | know whether | have become infected as a result of the sexual
assault or rape? Will there be a time when can | consider myself to be
healthy?

You should be tested approximately every three months following the incident for
sixmonths to a year. The majority of people develop antibodies within three months of
having been exposed to the virus; ninety percent develop antibodies within six months of
exposure. The vast majority of the remaining ten percent will develop antibodies within



a year of exposure; beyond the one year point, some will sall 'sero-convert," but Ktisvery
rare to test negative and to be infected beyond one year.

8. If I think I have been exposed to HIV, are they any medical interventions
available to help prevent my being infected with the virus?

Some medical experts suggest that the anti-viral drug, AZT, be administered to the
patient within 48 hours of exposure and be continued for a period of approximately six
weeks (although doctors may vary the duration of treatment by a couple of weeks).
Although administering AZT immedia Yy after exposure has not been proven to prevent
infection, this often is the general course of treatment made available to health care
workers who are exposed to the virus iIn an occupational setting. Animal studies
examining whether AZT is effective in this setting are inconclusive; human studies are
incomplete. Nevertheless, AZT has not yet been discounted as a viable prophylactic and
is the only form of medical intervention available that may work.

9. Are there any side effects to taking AZT as a prophylactic for approximately
six weeks?

In otherwise healthy people who are not already seropositive, doctors have found
Mat taking AZT is not likely to result in the types of toxic side effects sometimes found in
those who already are infected with HIV and are taking AZT to slow the progression of
infection. Generally, toxic side effects have been found to be dose and duration related
and reversible following discontinuation of treatment with the drug. A non-infected person
taking a six week course of AZT may experience some insomnia, Tfatigue, and flu-like
symptoms. Again, these effects would end upon discontinuation of treatment with the
drug. The research on long term effects are not yet known. Some researchers have
found that when given very high doses of AZT (well beyond the doses prescribed for
humans), female mice may develop vaginal carcinomas. In addition, only very limited
research has been performed on the effec.” of AZT on the male or female reproductive
systems; as such, its mutagenic and teratogenic effects, ifany, are not known. One
might expect that these more long term side effects would not be found in persons who
take AZT for the relatively short period of time suggested for those who have been
exposed to the virus as the result of sexual assault or rape.

10. I understand that AZT loses Its effectiveness In people who are seropositive
after 12 to 18 months; if | am exposed, take AZT, but still become infected,
will | be able to take advantage of AZT as a form of treatment later in my



»

illness?

AZT loses its effectiveness when resistent strains of the virus develop in a person
already infected with the virus. Such activity is not expected in a person who recently has
been exposed to the virus; therefore, it is unlikely that use of AZT as a prophylactic
immediately after exposure will affect a person’s ability to use AZT later in the course of
illness, if it becomes necessary.

11. Can Itransmit the virus before \know whether I am infected?

If you are infected with the virus, you are capable of transmitting it; this is so even
if your HIV antibody test comes back negative. Therefore, to protect your partner from
infection, it is important, if you engage in sexual relations, that you use safer sex
techniques throughout this period; in fact, unless you know for certain that neither you
nor your partner are HIV-infected, you never should engage in unsafe sex. If you use
intravenous drugs, you should avoid sharing works; ifyou do share works, always clean
them with bleach and water following each use.

12.  What else can I do during this waiting period?

The most important thing you can do is to take care of yourself. You may wish to
seek counseling. Itis important to seek support from your family, friends, and medical
professionals. Also, this would be a good time to accomplish the elusive goals of eating
better, getting more sleep, and relaxing more.



FIRST IN THE FIGHT
AGAINST AIDS

GMijC

October 15, 1990

Judith 1. Avner, Chairperson

Governor®s Task Force on Rape and Sexual Assault
New York State Division of Women

Executive Chamber, State Capitol

Albany, New York 12224

Dear Ms. Avner:

The recent report of the Governor®s Task Force on Rape and Sexual
Abuse has recommended that procedures be implemented that would allow
for the court-ordered HIV testing of personssuspected of rape or
other sexually abusive crimes. Few issues in AIDS are as difficult as
the possibility of transmission occurring through rape. The emotional
and physical repercussions of the rape itself, coupled with the
possibility of HIV infection, are devastating to the victim. However,
GMHC believes that the mandatory HIV testing of suspects is
inappropriate public health policy and urges that the Task Force
recommendation be changed.

To determine if mandatory testing is appropriate in this
instance, 1t is necessary to balance the effects that forced testing
would have on both the suspect and public health policy against the
benefits that the testing would provide to the victim. IT a positive
or .negative test result could provide significant information about
whether the victim has actually been infected and if there were steps
that the victim could take to prevent seroconversion after exposure,
then there would be no question that the interests of the victim would
outweigh the privacy Iinterests of the suspect and that the public
health would be best served by requiring testing, with appropriate
confidentiality protection for the suspect. However, given current
limitations on medical knowledge, neither of those conditions are
satisfied through this recommendation.

I . Forced HIV Testing of Suspects w ill Not Preclude the Need for
Victims to be Tasted Themselves

IT a suspect tests positive, it will be essential for the victim
to also undergo HIV testing to learn if she or he has become infected.
IT the suspect tests negative, it iIs possible that the suspect 1is
still infected, but has not yet developed antibodies for HIV. Even
with a negative test result, the victim would still be at risk.
Therefore, no matter what test result iIs received, the victim must be
tested iIn order to obtain definitive knowledge of his or her HIV
status.

Although 1t may appear as if knowing a suspect®s HIV status can

1
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offer a psychological comfort to the victim, such comfort is actually
artificial and can be dangerous. A negative HlV-antibody test is not
conclusive proof that a suspect is actually not infected because it
takes time to develop antibodies. Therefore, revealing a suspect”s
status provides a false sense of security, which may deter a victim
from testing.

Proper counseling services for the victim regarding the need to
test, safer sex and needle-sharing practices and referrals for
emotional and medical support must be provided. Testing should also
be provided on a voluntary basis, along with appropriate counseling,
to suspects. After counseling, the suspect may elect to disclose his
or her test results to the victim, although, as noted, that
information would have little actual value.

[ HIV Testing of Rape Suspects Does Not Provide Inform ation that
w ill Help a Victim Make Informed Judgements About Medical Treatment

There has been some speculation that a person exposed to HIV may
begin prophylaxis with AZT in order to prevent infection. However,
this hypothesis has not been adequately tested, and there is, as yet,
no evidence to support it. Preliminary reports show that the protocol
is ineffectivel. Accordingto the conditions of the protocol, it is
believed that it 1is necessary to begintreatment within 24 hours of
exposure at the latest, in order for the AZT to prevent
seroconversion2. Therefore, an individual who is interested Iin
trying AZT as prophylaxis would not have time to wait for test
results. In any case, there is little or no evidence of adverse side-
effects from AZT in persons with healthy iImmune systems, so there is
no reason why an individual who wishes to try immediate AZT therapy
could not safely do so.

I1l. Mandatory HIV Testing Would Intrude on the Privacy Rights of
Suspects

The privacy interests of the suspect should not be undervalued.
A bloodtest for HIV 1is an iIntrusive process, often with serious
emotional, social and legal consequences, that should not be forced
upon someone without consent. Serious questions about the
constitutionality of the Task Force®s recommendation must be raised.
Can such an intrusion be considered constitutionally sound, especially
as to a suspect who has not been found guilty of any crime? We regard
forced testing in this instance to be in violation of the Fourth

lange, J.M.A., et al., Failure of Zidovudine Prophylaxis
After Accidental Exposure to HIV-1, N Engl J Med 1990? 321:1375-7.

Xenters for Disease Control. Public health service statement
on management of occupational exposure to HIlV, including
considerations regarding zidovudine post-exposure use. MMWR 1990;
39(sppl RR1).



Amendment. Furthermore, we do not believe that the confidentiality of
the suspect can be adequately protected. There is a possibility that
the suspect®s HIV status will become a factor that improperly
influences the trial. What will the effect of testing the suspect be
on his or -her family life, mental and physical health, and in his or
her job? 1Is it fair to subject the suspect to the possibility of
discrimination without any proof of wrongdoing on his or her part, and
in the absence of meaningful benefit to the victim? We think not.

Public health experts, including the National Academy of Sciences
and the President®s Commission on HIV, agree that HIV testing is most
effective when it is performed on a voluntary basis. The New York
State Legislature enacted legislation that reflects this policy. New
York requires that HIV testing be voluntary, confidential and coupled
with appropriate counseling. Programs which promote mandatory testing
only serve to re-enforce the stigma that HIV testing is punishment and
that being HIV positive is something to be ashamed of. This only
undermines the effectiveness of testing and prevention programs
overall.

It must be made very clear that iIn taking this position, we are
in no way devaluing the devastating position in which a victim has
been placed. However, we cannot let the fact that the issue is
emotionally charged replace a rational analysis of appropriate policy.
IT testing the suspect could provide meaningful information about the
victim®s HIV status, and if there was a consequent intervention that
might prevent seroconversion, then the testing could be justified
under appropriate circumstances. Unfortunately, these conditions are
not met. Sound public health policy dictates that HIV testing be
voluntary, non-coercive and only one part of a broader attempt to
educated people about AIDS and HIV transmission.

Therefore, we strongly urge that the recommendation allowing for
mandatory HIV testing of rape suspects be eliminated. Instead, we
call for effective counseling and referral programs for victims and
offering testing on a voluntary basis to suspects.

Thank you for your attention in this matter and please feel free
to call me to discuss this iIssue In greater detail.

Sincerely,

David A. Hansell, Esq.
Deputy Executive
Director for Policy
cc: Governor Mario Cuomo
Hon. David Axelrod
Hon. Richard Gottfried
Nicholas Rango, M.D.
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Alaskan AIDS Assistance
sociation, an Anchorage agency
which has served more than 200
clients In the past two years,
strongly opposes the proposed
Alaska House Bill 24 to mandate
testing of suspected rapists.

Rebecca Rogers, executive di-
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negative and still be
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384 known cases of HIV, as of
December, 1990. New statistics
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Arector, said,” This bill does not,
.take into account the nature of ‘The HIV cases reflect only
NJha.HIV and®AIDSiteeingjra”tbose who; have gone Through
fess. state lab faculties,” Rogers said.

“A rapist could test negative
up to six months after the attack
and still be contagious. If a rape
goes on during that time, testing
won’t necessarily inform the vic-
tim of the infection,

"In fact, if the victim Is tested
within the first three months, she.-
could know her situation sooner ~

"We don’t know the number that
have used doctors’ offices or pri-
vate labs and tested HIV posi-
tive, but we are sure the figure Is.
a lothigher." >«|
. Rogers said she considers.
Alaska's figures for both HIV

AIDS to be Tow preva-'

than If the rapist Is Immetfla®X * Mauraen ‘Dural* prescient of;

tested,” Rogers said. The diieo-
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Four-A has never had a rape
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transmitted HIV occurred In
prison Outside," she mid.
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“Why dcn’t everyone
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asked. "That’s far more likely to;
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than HIV o. AIDSI
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By BRIAN S. AKRE
The Associated Press

JUNEAU — Advocates of
AIDS victims are lining up
against a bill that would
make testing for the deadly
disease mandatory for con-
victed sex offenders.

The bill would allow an
offender's victims, as well as
police, firefighters, ambu-
lance workers and jailers
who have physical contact
with the offender, to seek
court permission to gain the
test results.

Fairbanks Republican
Rep. Bert Sharp, prime
sponsor of House- Bill 24,

said the measure would help
protect victims of sexual as-
sault from further trauma.
‘‘Studies indicate that
fear of exposure to the AIDS
virus is more pronounced
when intimate contact is in-
voluntary,” Sharp told the
House Health, Education
and Social Services Commit-

Anchorage Dally News

tee. "To subject a victim to
the added stress of ‘not
knowing’ is inequitable and
cruel justice.”

But at a committee hear-
ing this week, advocates of
AIDS victims said the bill
would further traumatize
victims of sexual assault.

The so-called HIV test, if
positive, shows only that a
person has been exposed to
the AIDS virus. It does not
mean the person has ac-
quired immune deficiency
syndrome.

Mark Tumeo, co-founder -
of the Interior AIDS Associ-
ation in Fairbanks, also not-
ed the test only indicates if
the person has the virus at
the time of the test.

“A test four months after
an assault, the minimum
time for -exual assault con-
viction after an arrest, will
not indicate whether the per-
son was positive at tne time
the sexual assault occurred,”

Tumeo said. "It says abso-
lutely nothing about the sta-
tus of the victim."

Tumeo said the test is
"the type of potential state-
sanctioned violation of per-
sonal rights" that AIDS vic-
tims fear.

Sharp said the courts
have upheld such testing
laws in other states, deter-
mining that the govern-
ment’s interest in protecting
the public outweighs the
criminal’s privacy rights.

"When it threatens the
lives of innocent victims, it
is in the public interest that
government step in and take
action,” he said.

Mandatory testing of
criminals would further stig-
matize all who test positive
for the virus by associating
them with deviant behavior,
Tumeo said.

"The fact is that a person
who commits rape is less
likely to be a carrier than

Saturday, February 23,191 B3

DS-test bill draws opposition

anyone who has sex with
prostitutes or is promiscu-
ous," he Said.

Bonnie McCorquodale of
Fairbanks said sexual as-
sault victims should be en-
couraged to get AIDS tests
immediately after an as-
sault, and testing the offend-
er is no substitute.

"The motive is a good
one. Unfortunately, the bill
will not provide any addi-
tional protection for victims
of sexual assault,” she said.

Cindy Smith of Juneau,
director of the Network on
Domestic Violence and Sexu-
al Assault, said her group
has taken no position on the
bill. But she suggested it be
amended to require counsel-
ing for victims when the test
results are released.

HESS Committee Co-
chairwoman Rep. Georgian-
na Lincoln, R-Rampart, as-
signed the bill to a subcom-.
mittee for further study.



WALTER J.HICKEL, GOVERNOR

DEPARTMENT OF HEALTH AND
wd SOCIAL SERVICES SREAD. ALASKA S9B11-010
PHONE ;" (207) 4653080
DIVISION OF PUBLIC HEALTH  /

February 17, 1993

Honorable Pete Kott, Member
House HESS Committee

Alaska State Legislature
State Capitol

Juneau, AK 99811

Dear Representative Kott,

At the House hearing of HB 109 (Blood testing on individuals
accused of sexual assault) on 9/16/793 1 made an error 1In a
statement on the disease, Hepatitis B. I wish to take this
opportunity to correct that misunderstanding and to apologize for
any confusion that the statement may have created.

Contrary to my statement, although the primary method of
transmission is through the blood route, Hepatitis B is considered
to be a sexually transmitted disease.

Hepatitis B 1is ahighly infectious virus that is very stable and

can exist over a month in the dried state. It is not transferred
in the fecal, oral route but is transmitted through blood and the
sexual process. It can also be transmitted from an infected mother

at the birthing and through the saliva of an infected person. The
later i1s considered one reason for the high iIncidence of hepatitis
B 1n 1institutions that cared for children who were severely
mentally retarded.

Hepatitis B immune globulin is available for those who have high
risk exposures but the preventions of hepatitis B is not definite.
A Hepatitis B vaccine 1is available for preventing the disease if
given before exposure. The vaccine 1is given iIn combination with
the globulin at times after the exposure to maximize the
possibility of preventing the disease.

In view of the transmission of hepatitis B through sexual practices
it would be reasonable that testing for this disease be included in
the blood tests mandated under C.S. for H.B. 109.

Thank you for giving me the opportunity to correct any
misinformation that may have been provided earlier.

Sincerely,

Peter M. Nakamura M.D.,M.P.H.
Director, Division of Public Health
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PLEASE REPLY TO:

CRIMINAL DIVISION CENTRAL OFFICE
P. 0. BOX 110300 mSTATE CAPITOL

JUNEAU ALASKA 90811-0300
PHONE:  (Q07)466-43

o OFFICEOF SPECIAL PROSECUTIONS
AND APPEALS

1081 W.4THAVENE. SUITE31S
CRIMINAL DIVISION ANCHORAGE . ALASKA 99501-5093
PHONE: (@07 2/0-7434

DEPARTMENT OF LAW

March 10, 1993

The Honorable Pete Kott
House of Representatives
Alaska State Legislature
P.O. Box V

Juneau, Alaska 99801-1182

Re: CSHB 109(HES) (Relating to blood tests for persons charged with sex
offenses)

Dear Representative Kott:

By letter dated February 26, 1993, you have asked us to review CSHB 109(HES),
relating to blood tests for persons charged with sex offenses. In particular, you wish to know
whether there are potential due process problems in allowing the court to order a blood test
without holding a hearing on the matter at which the defendant may be present.

We do not believe that this provision presents any constitutional problems.
Proposed AS 18.15.300(c) authorizes the superior court to order a defendant to provide a blood
sample for testing if the court determines that there is probable cause to believe that the
defendant committed one of the enumerated offenses and that sexual penetration with the victim
took place.

The “probable cause” standard set forth in this bill is the same standard that is
used for the issuance of s&trch warrants. Search warrants are uniformly issued at ex parte
proceedings; the defendant is neither present nor has any right to be heard before the warrant
is issued and executed. Search warrants per force involve an invasion of the subject’s privacy.
The sufficiency of the probable cause standard to support search warrants is highly indicative
of the sufficiency of that same standard for the issuance of an order requiring a charged
defendant to submit a blood sample for testing. Similarly, the permissibility of obtaining search
warrants in ex parte proceedings is highly indicative that an order requiring the production of
a blood sample may be issued without providing the defendant an opportunity to be heard on the

issue.

Proposed AS 18.15.300(c) further states: “In making the [probable cause]
determination, the court may rely on the evidence presented at a grand jury proceeding or

ocniedon recycled poper S y C.D
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preliminary hearing.”1 At a preliminary hearing, the prosecution bears the burden of
establishing that there is probable cause to believe that the alleged offense was committed by the
defendant. Criminal Rule 5.1(h). The defendant has the right to be present at this hearing and
may cross-examine the witnesses against him. Criminal Rule 5.1(b). Thus, to the extent that
the court relies upon evidence that was presented at a preliminary hearing, the defendant had the
opportunities to be present and confront the evidence against him at that hearing; a second such
opportunity need not be provided.

The defendant does not have the opportunity to be present at a grand jury
proceeding. Our constitution, however, provides alternative safeguards to secure defendants’
rights. Thus, a grand jury, which is comprised of eighteen persons, hears the evidence against
the defendant and applies a standard at least as strict as the “probable cause” standard used in
preliminary hearings (whether “all of the evidence taken together, if unexplained or
uncontradicted, v/ould warrant a conviction of the defendant”). Criminal Rule 6(q). To the
extent that this proceeding is sufficient to justify the maintenance of felony charges against the
defendant, with the appreciable loss of liberty entailed throughout those proceedings, we believe
that it is also sufficient to justify an order requiring the defendant to provide a blood sample for
testing.

Finally, we note that proposed AS 18.15.310(f) specifies that “the results of tests
ordered under AS 18.15.300 -- 18.15.330 are not admissible evidence in a criminal or juvenile
proceeding.” Although we do not believe that this provision is constitutionally required, it
further reduces any concerns that may exist regarding the lack of a new evidentiary hearing on
the issue of whether a blood test should be ordered. A defendant would have a greater interest
in challenging an order to provide a blood sample if that sample could be used as evidence
against him.2

In summary, we find no constitutional impediment to this bill’s provision
authorizing the court to rely upon a preliminary hearing and/or grand jury proceedings in making
the factual determinatio:, that there is probable cause to believe that the defendant committed one
of the enumerated offenses and that sexual penetration with the victim took place.

You also wish to know whether the defendant’s privacy interests are sufficiently
safeguarded by providing that unauthorized disclosure is punishable by contempt of court. We

1 We would like this sentence to be amended to explicitly acknowledge that the court may
rely exclusively on such evidence.

2 We note that there is nothing in this bill that would prevent a prosecuting attorney from
obtaining an independent order for the provision of a blood sample under Criminal Rule 16.
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believe that this is sufficient. To the extent that the circumstances justify the invasion of the
defendant’s privacy rights in the first instance by requiring the production of a blood sample for
testing, the defendant’s additional privacy interests in restricting the disclosure of the test results
are adequately protected by the provision in this bill prohibiting unauthorized disclosures. We
do not believe that the defendant’s right of privacy is appreciably affected by whether a violation
of that prohibition is treated as contempt of court or is made a new criminal offense.

If you have further quest ons or if we may be of assistance in any other manner,
please feel free to contact us.

Very truly yours,

CHARLES E. COLE
ATTORNEY GENERAL

By: I<Ui -C>ri3lY aa
Margot 0.,fcnuth
Assistant Attornifey”General

cc: Charles Cole
Attorney General

Deborah Behr
Department of Law

Kris Lethin
Legislative Liaison

Richard Burton, Commissioner
Department of Public Safety

Dr. Ted Mala
Commissioner
Department of Health and Social Services

Lloyd Rupp
Commissioner
Department of Corrections
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Worksheet

For Fiscal Year 1994, States and other Jurisdictions (for convenience hereafter
referred to as States) must be in compliance with the HTV mandatory testing
standards for certain offenders established by Sec. 1504 of the Crime Control
Act of 1990, 42 U.S.G § 3756(f) (hereafter referred to as Section 1804) in
order to receive continued full funding under the Edward Byrne Memorial
State and Local Law Enforcement Assistance Formula Grant Program.

The purpose of this worksheet is to assist the States in providing a self-
assessment of their compliance with Section 1804. It need not be returned.

1. Victim Request.

Does the State statute require an HIV testing procedure at the request of any victim
of a sexual act for which the person to be tested was convicted in State court (or make
such a test mandatory for all persons thus convicted regardless of victim request)?

1 Yes No

What statutory section(s), subseciion(s), paragraph(s), or subparagraph”) or non-statutory
materials provide this authority?

AS 1?.1§8.3 00

2. Administration of the TesL

Does the State statute require an agency of the State (such as a court, health
department, correctional authority, etc.) to direct that a test be administered in such cases?

Yes No

Does the State statute specifically require testing in these cases for the presence of
acquired immune deficiency syndrome (AIDS) or its precursor, human immunodeficiency

virus (HI1V).
t/' Yes No

What statutoiy section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory
materials provide this authority?

AS \t, IS. 300 )
As \Sr. 'S’. S 10 i



3. The Person to be Tested.

Does the State stature require persons to be tested who have been convicted under State
law of a defined sexual act?

Yes, in all eases . m Yes, but only at the request of a victim No

Does this either specifically or by definitional inclusion encompass persons found guilty of
the offense by a jury or court, as well as those entering a pleas of guilty? (Note: Because
Question 6 below concerns the definition ofjuveniles as persons “convicted, ”please disregard
that issue for Question 3).

i/™ Yes No

What statutory section(s), subsection(s), paragrapli(s), or subparagraph(s) or non-statutory

materials provide this authority?
As 1?,ir.300
(cf. AS 1= |.M/O - il.Mi.MMO)
4. Disclosure of the Test Results.

Does the State statute provide for disclosure of tne ter* results to the both the victim
and the person tested?

i/ Yes No

What statutory section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory

materials provide this authority?
AS IS .vS\ Zoo 6d)

5. Victim Services.

Does the State statute provide for making the following services available to the
victims of these sexual acts at their request:

1. Counseling regarding HIV disease?
tX* Yes No

2. HIV testing in accordance with applicable law?
n Yes No

3. Referral for appropriate health care and support services?
Yes No

What statutory section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory
materials provide this authority?
AS IS-iS-.3 (0 cu~ - AS 18 «iS'.'Sio C\)



W hat are the sources of the funds to pay for these services?
Tep-V. o.f He» HA h Socl £1 “ierj.c.ei
(-pes-V psvA N ooor«Ur «*T 7N ConV

What statutory section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory
materials provide this authority?

As 1~-1s5-320
AS 1IS.MNo
6. Definition of the term “convicted” as including Juveniles.

Does the State statute require HIV testing for juveniles who have been adjudicated
under State law of committing sexual acts as it does with adults?

i/ Yes No

What statutory section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory
materials provide this authority?

AS \%. 1S.100

7. Definition of the term “Sexual Act.”

Does the State statute define “sexual act” as having the meatiing (either literal or
approximate) as that given the term in 18 U.S.C. § 2245(2)(A) or (B)? (See Division 7 of
the “Guide for the States”).

| Yes No

What statutory section(s), subsection(s), paragraph(s), or subparagraph(s) or non-statutory
materials provide this authority?

AS MAI.mO - 1141 4*40
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TESTING SEX OFFENDERS FOR HIV

"The public good to be achieved must be balanced against the costs of the policy."
Larry Gostin, The PoliticsofAIDS, 1989

INTRODUCTION

In the United States each year between 1973 and 1987 some 155,000 women reported they
had been raped. (1, p. 7) Although rape is not solely a crime against women, national statistics on
homosexual rape are not available. All victims of sexual assault (or survivors, the term some
advocacy groups such as the Center for Women Policy Studies prefer) suffer physical and
emotional trauma. (2) When the fear of being infected with the human immunodeficiency virus
(HIV) is added, the emotional burden increases. Because the victims not only have been assaulted
but also possibly threatened with a deadly disease, they often want to know if their assailant is
infected with HIV, and public sentiment tends to support requiring the accused to undergo HIV
testing.

States feel pressure to respond with legal remedies. One option is to require offenders to
be tested for HIV infection (the presence of HIV antibodies) so that victims may have the
information. Federal legislation passed in 1990, the Martin amendment to the Comprehensive
Crime Control Act of 1990 (P.L.101-647), pre”~ures states to require HIV testing of convicted sex
offenders at the victim’s request or lose 10 percent of their victim’s assistance funds.

Still, questions exist about the usefulness of testing and the legality of mandatory testing.
Being infected with HIV is not a crime; infection only becomes relevant to criminal proceedings in
the cases involving reckless endangerment, such as assault with intent to infect or deliberate
transmission of the virus.

The states have the task of balancing the rights of victims and defendants. To do so,
legislators need to conduct careful research about the issues and involve rape victim assistance
groups, other relevant community organizations and public health agencies, as well as legal
counsel. As Larry Gostin, executive director of the American Society of Law and Medicine,
asserts, "The public good to be achieved must be balanced against the costs of the policy [including]
... the invasion of human rights, the financial cost or the practical burdens of the policy." (3, p.
1020) This report examines some of those policy costs, focusing on issues for legislators to
consider regarding HIV testing. The issues include both practical and legal quesiions about
requiring HIV tests for sex offenders.

PRACTICAL CONSIDERATIONS ABOUT HIV TESTING

Tests for HIV infection screen for antibodies produced by the immune system’s response
to HTV, not for the virus itself. The usual testing procedure is to screen with the ELISA (enzyme-
linked immunosorbent assay) and then to confirm positive results with the more labor intensive
Western blot test. (4, p. 261-2) Testing sex offenders for HTV raises a number of questions,
including the small risk of transmission, the reliability of the tests, the usefulness of the
information ard the cost.

The risk of transmission of HTV from a single sexual assault. HIV is transmitted through

*he transfer of body Quids such as semen and blood. The risk of HTV transmission from a single
;exual encounter is relatively low. Currently available data suggest at most a 1-in-500 chance of
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infection from a single male-to-female exposure if the male is infected. (5, p. 2429 and 6) Risk
may be somewhat higher if tissue damage occurs, as may be likely in cases of forcible rape. Of
those who died from AIDS-related illness between 1981 and 1990, only 3.6 percent (3,587) were
infected through heterosexual contact. (7) The most recent Centers for Disease Control data
attribute 10,011 (6 percent) of all known AIDS cases in the United States to heterosexual contact.
(8) No cases of HIV transmission from rape have been reported in the United States and only one
in Great Britain. (9, p. 36 and 10, p. 2)

Reliability of HTV tests. Most individuals with detectable antibodies are assumed capable
of transmitting infection. Current tests are quite reliable, but no test is 100 percent so. (4, p. 260)
Especially in low-risk populations, there are significant problems with false positive results
(positive tests when the virus is not present) and false negative results (negative tests when the
virus is actually present). (4, p. 263) Test results vary among laboratories and are vulnerable to
subjective interpretation. Most infected people test HTV-positive within four to six weeks after
exposure, but some may not test positi. for up to six months, possibly longer, because tests
monitor antibodies produced in response to the virus rather than the actual presence of the virus.
There is hope for more reliable tests in the future.

Usefulness of testing information. Sexual assault victims might want information about the
accused offender’s HIV status for two primary reasons: concern for their own health and concern
for the health of their sex partners. The victims and their sex partners would be relieved to know if
the offender did not test HIV-positive. If the offender tested HIV-positive, victims would want to
know quickly to initiate preventive medical action and to protect their partners. A pregnant
woman or a woman considering pregnancy has a particularly compelling need to know the
offender’s HIV status so she can make informed decisions about the health of her future children.
Testing the victim will not give useful, reliable information immediately after the assault, because
the virus can have an incubation period of six months or more.

A victim might request treatment with AZT (ziduvodine), which is used to delay the
progression from HIV infection to full-blown AIDS and to increase the length and quality of Life of
infected patients. Some physicians recommend immediate administration of AZT as a prophylaxis
to healthcare workers who have been exposed to HIV, but no studies to date have proven the
effectiveness of AZT as a preventive measure. The U.S. Public Health Service recommends that
physicians and exposed individuals (but not specifically victims of sexual assault) make decisions
about the use of AZT based on risk of infection, time elapsed since exposure, and counseling about
the risk of toxicity and the uncertainty about the effectiveness of the medication as a preventive

measure. (11, p. 7)

Time also is an issue. Because early intervention may be more effective (if AZT
intervention is beneficial at all), testing and communication of test results to the victim need to be
completed as quickly as possible after the assault. Waiting until conviction, which can take up to
three years, decreases the usefulness of the information to the victim. Testing all accused
offenders may solve this problem but raises legal questions. If the offender is not tested promptly,
then testing the victim provides at least as much useful information to the victim, because it may
show the actual presence or absence of the virus. (12, p. 264)

Cost and payment of mandatory or court-ordered testing Testing costs vary widely,
depending on whether testing is done in bulk, as through a state health department, or individually,
by private physicians. Costs also depend on the number of tests required, determined by
preliminary test results and the individual’s risk factor(s). Costs for tests in bulk are estimated at
S3 to $15 for the ELISA and $25 to $40 for the Western blot assay. Individual tests are
substantially more expensive, averaging $50 to $75, and can cost as much as $200.

- NCSL State Legislative Report -2



Only a few states have laws that provide for paying for testing, and none unconditionally
pays for a victim’s testing. Florida draws on general revenue funds. Kansas, Ohio, South Carolina
and Virginia demand repayment from the convicted offender, either directly or as part of the
courtsjudgment. If the defendant is indigent, then the state, municipality or county pays. Oregon
uses Crime Victim Compensation funds. Missouri’s Department of Health pays for the victim’s
test if the defendant tests HTV positive, and Idaho pays only to the extent that the Legislature
appropriates specific funds.

LEGAL CONSIDERATIONS ABOUT HIVTESTING

The Fourth and Fourteenth Amendments to the U.S. Constitution raise two major issues
concerning mandatory testing of offenders and non-voluntary disclosure of test results to victims
and others. The Fourth Amendment guarantees protection of the individual from unreasonable
searches and seizures and requires that search warrants be based on probable cause. The
Fourteenth Amendment is concerned with personal liberty, restrictions on state action and the
right to privacy.

Reasonable search. Obtaining a blood sample for HTV testing is a "search” under federal
law. The U.S. Supreme Court’s interpretation is that the reasonableness of a search is determined
"by balancing the government’s need to conduct the search against the invasion which the search
entails." (13) Warrantless administrative searches may be allowed in non-criminal proceedings
when the government’s interest in protecting public safety outweighs the individual’s privacy
interest. (14) The uncertainty surrounding HIV test accuracy and the decreasing usefulness of the
offender’s test results over time may weaken the case that testing protects public safety in terms of
sexual assault victims.

Privacy. Discrimination against HTV-infected individuals is a serious problem. There are
concerns about fairness of trials and treatment in correctional facilities. Knowledge that an
individual was tested, regardless of the results, can be damaging. Perhaps more important, if the
defendant is tested before conviction, it may prejudice the presumption of innocence. On the
other hand, if testing is restricted only to convicted sex offenders, it fails to allow for early medical
intervention and provides little physical or emotional benefit to the victim.

Court-ordered testing. If a court receives the defendant’s written, informed consent to test,
or if a court weighs the need for testing against the right of the defendant and finds cause to test,
then there are fewer constitutional constraints on testing. A Connecticut law (S.B. 812, 1989),
although not specifically directed at sex offenders, is an example of legislation that balances public
need and legal protection. Before a court may issue an order for testing, it must find clear and
imminent danger to the public health or the health of another person. In addition, the person
requesting testing must demonstrate a compelling need that cannot be met by other means. To
assess "compelling need,” the court must weigh the need for the test result against the test subject’s
privacy interests and the public interest, which may be poorly served by involuntary testing. (15, p.
61) The problem with these procedures is how long they take.

OPTIONS OTHER THAN HTVTESTING OF THE OFFENDER
The Presidential Commission on the HTV Epidemic and others concerned with the needs
of assault victims have recommended focusing on the victim’s needs and health status, providing

HIV and rape counseling, and making medical care available. (2,16,17,18)

When reason exists to suspect HTV transmission from an assault, testing the victim, and
retesting over the period of incubation, is the most reliable source of information. (19, p. 1632) In
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addition, the victim may better benefit from an immediate assessment of the risk status of the
accused offender, with or without HTV testing, to the extent possible within the legal limits of
confidentiality. The victim also needs to know the latest information about preventive measures,
such as AZT treatment.

The Centers for Disease Control recommend that pre-test counseling include information
about:

f* The risk of infection;
» The limitation of the test results;

» The consequences of a positive test result, such as concerns about insurance,
employment and housing discrimination; and

» Measures to prevent the spread of the virus.

STATE RESPONSES

As of May 1991, at least 23 states had passed laws concerning HTV testing of sexual
offenders. In addition, at least 70 bills about this issue were proposed in 26 states during the 1991
legislative sessions.

St tes have taken different approaches to concerns about sex assault. Some have
emphasized the rights of victims, others the rights of defendants. California’s and New York’s laws
tend to illustrate the range.

California (S.B. 1007,1988 and S.B. 2643,1989) places greater emphasis on victims’ rights.
One law mandates HIV testing of convicted sex offenders. Another requires the court to issue a
search warrant to obtain a blood sample for HTV testing from a person charged with sexual assault
when there is probable cause to believe there was a transfer of body fluids. Counseling for both
the victim and the accused is required. If the test is positive and confirmed, the victim is notified.
The victim is immune from civil liability for disclosing the information as necessary to protect the
health and safety of self, sex partner(s) and family. (12, p. 244 and 16, p. 1625)

New York’s AIDS Testing and Confidentiality Law [NY PUB. Heatth Law 2781.1], which
does not specifically address testing sex offenders, protects the rights of the defendant while
v/eighing the needs of the victim. It does not give the victim the right to have the defendant tested.
The person to be tested must give written, informed consent unless the test is authorized by law.
The court must weigh the victim’s needs against the defendant’s privacy interests and find "clear
and imminent danger" to the victim’s life or health before ordering testing or disclosure of test
results to the victim. Any further disclosure or redisclosure is prohibited. (12, p. 259 and 16, pp.
1627-29)

The Appendix contains a chart of state laws concerning HTV testing of sex offenders and
their provisions on the issues addressed in this report. The following is a summary of the
provisions:

» Testing Requirements: fourteen states (CO, FL, rD, IL, IN, MS, MO, NV, ND, OH,
OR, SC, WYV) require testing for convicted or, in some cases, charged sex
offenders; 11 states (AK, AZ, CA, FL, GA, KS, MI, OR, TX, VA, WA) require a court
order, some only after failure to get the accused’ consent.
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» Timing: At least nine states (CA, CO, FL, GA ID, NV, OH, TX, VA) allow testing at
the time of arrest or after charges have been filed, as opposed to after conviction.
Four of them require the victim to tirst request the testing.

» Access to Test Results: Almost all states with testing laws make results available to
the victim and the accused as well as to public health authorities. In some states the
court and penal system also have access to the results.

» Penalties for Unauthorized Disclosure: Three states (AZ, KS, OR) consider it a
misdemeanor to reveal test results to anyone not legally authorized to have access.
Penalties include fines.

» Counseling Laws in 14 states (AK, AZ, CA FL, GA IN, KS, ML MN, OH, OR, VA
W A W n]include provisions for counseling the victim and/or the accused.

» Funding: Nine states (FL, GA ED, KS, MO, OH, OR, SC, VA) have included
methods of paying for testing in their laws. In Ohio and South Carolina the accused is
charged for testing; Kansas and Virginia pay for testing and then include restitution
through the convicted person's court costs. Florida draws on general revenue funds,
and Oregon uses crime victim compensation funds.

Legislation proposed in 1991 continued to focus on mandatory testing for convicted sex
offenders and mandatory or permitted testing of individuals arrested for sex offenses. Other
issues under consideration included victim counseling and methods of paying for testing and
counseling.

COURT RESPONSES

State laws concerning HEV testing of sex offenders are relatively new and have undergone
little court scrutiny. Michael Stoy, Idaho deputy attorney general, says of his state’s law that
requires testing of anyone charged with a sex offense, "I keep waiting for our own law to be
challenged constitutionally ... but there has not yet been a definitive nationwide statement as to
whether someone can be tested against their will. It’s a Fourth Amendment privacy right balanced
against a public health situation.” (9, p. 38)

CONCLUSION

Requiring HTV testing is one highly visible legislative response to the problems of sexual
assault and AIDS. State policymakers are faced with constitutional issues of balancing both the
rights of victims and defendants and with practical concerns about risks, reliability, usefulness and
costs of testing. So far, at least 23 states have responded with a variety of legislative provisions
concerning testing: mandatory vs. court ordered, before or after conviction, with or without
compulsory counseling, and with various notification procedures. Testing, by itself, may not best
serve policymakers’ intent to assist victims. It may provide some relief to victims, but programs
that include counseling, monitoring of victims’ own health status, and emphasis on their own well-
being may generate greater long-term benefits. States will continue to be involved in addressing
this highly emotional and legally difficult issue. Legislators may want to consult with legal counsel,
rape victim assistance groups, other relevant community organizations and public health personnel
when considering appropriate responses.
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HIV/AIDS Information and Education Project for State Legislators

NCSL works in partnership with the Centers for Disease Control (CDC) to educate and inform
state legislatures on HTV and AIDS trends. Continued funding from the CDC enables NCSL’s
HIV/AIDS Project to serve legislators and their staff as an information resource and a forum to
communicate with legislative colleagues, experts, and government officials around the country.

Legislators and legislative staff of the nation’s 50 states, its commonwealths and territories are
encouraged to request assistance from NCSL’s HTV/AIDS Project. The following services are
available at no cost to legislators and staff:

o information clearinghouse 0 technical assistance
0 publications 0 meetings and workshops

The project is funded through a cooperative agreement with the U.S. Centers for Disease Control.
For further information contact Tracey Hooker, policy specialist, at NCSL’s Health Services
Program (303/830-2200).

The Difference Between HTV and AIDS

It is important for legislators to understand the distinction between the terms "HTV" and "ATDS"
when they formulate policies. There is an immense difference between being infected with HTV

and being diagnosed as having AIDS.

HIV isthe term for the virus that damages the immune system and may eventually cripple the
body’s ability to fight disease. AIDS isthe end result of HIV infection. People infected with HIV
are diagnosed as having AIDS if they develop certain serious diseases or conditions, such as
Kaposi’s sarcoma (a rare skin cancer), pneumocystis carinii pneumonia, or HTV dementia.

Many more people are infected with HIV than have developed AIDS. An estimated one million
individuals are believed to be infected. Many HIV-infected people experience no symptoms of
illness for up to 10 years or more. "HIV infection* more correctly defies the scope of the public
health problem that legislators face today.

Some of the most regularly misunderstood phrases related to HIV:

Misleading More Accurate

Infected with AID S ..o, HTV infection

AIDS VITUS oo HTV (human immunodeficiency virus)
HIV VITUS e, HIV

AIDS teST i HTV antibody test

AIDS antibodiesS...c.cccviiviiiiiiieieins HTV antibodies

Positive AIDS teSt..iiiiiiiieeee Positive test for HTV antibodies
AIDS transmisSioN.....ccoceveieineicennne. HTV transmission

AIDS VIiCtim oo PWA (person with AIDS) or

PLWA (person living with AIDS)
High risk groups ... High risk behaviors
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HOUSE BILL NO. 109 BLOOD TESTS ON SEX CRIME PERPETRATORS
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Bill would allow AIDS testing of rape suspects

By IAN MADER
THEASSIOATEDHESS

Sexual assault victims would be
able to find out whether their sus-
pected attacker carries the virus
that causes AIDS, under legisla-
tion introduced in the Mouse.

Victims could petition the court
to have the suspect tested for the
human immunodeficiency virus,
known as HIV. If the court found
probable cause that bodily fluids
were exchanged, it would have to
order the test.

The bill is a rewrite of legisla-
tion that died last year. More than
a dozen states have passed such
laws. To protect the rights of sus-
pects. some states require a con-
viction before the test can be or-

dered.

No conviction is required under
House Bill 109, but if the suspect
were convicted, he or she would
have to pay for the test. Otherwise,
the Department of Health and So-
cial Services would pay.

Rep. Pete Kott, R-Eagle River
and sponsor of the bill, said a neg-
ative HIV test could alleviate fear
for a traumatized victim. If the
suspect carried the virus, the vic-
tim would know of the risk and
could seek prompt medical treat-
ment, Kott said.

The House Judiciary Commit-
tee is among the panels that will
review the bill. Rep. Brian Porter,
R-Anchorage and committee
chairman, said testing suspects

may be an unnecessary expense.

A negative test for a suspect is
no guarantee that HIV was not
passed to the victim, said Porter, a
former police chief. An attacker
could recently have contracted the
virus, but may not be testing posi-
tive yet.

“A victim would have to get
tested themselves anyway,” Por-
ter said. “ Anyone, including vic-
tims of sex crimes, can obtain free
testing in Alaska."

The state will lose $000011 in
federal aid without such a law, but
administering the program may
cost more than that. Porter said.

Among other measures intro-
duced in the Legislature recently

e HB91 and HB107, which would
issue general obligation bonds to
pay for public school construction
and eauipment. HB91 would issue
$414 million in bonds for rebuilding
schools throughout the state
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FISCAL NOTE

STATE OF ALASKA BILL NO. CS 109 (HESI
1993 LEGISLATIVE SESSION

ANALYSIS (Continued):

The committee substitute for HB 109, CSHB 109 (HES), changes the
standard for hearing petitions of victims to request an order requiring that
blood samples be taken from a defendant, to require (1) that a court find that
probable cause exists to believe that a crime for which a test may be ordered
has been committed, and (2) that a court find that probable cause exists to
believe that sexual penetration took place between the defendant or a minor and
the alleged victim. The bill Ffurther provides that in nr.king these
determinations, the court may rely on the evidence presented at a grand jury
proceeding or preliminary hearing. We believe that these changes will eliminate
virtually all "mini-hearings'™ and associated discovery efforts that we predicted
in our fiscal note comments dated February 3, 1993. Consequently, there should
not be a fiscal iImpact for the Department of Law.
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FISCAL NOTE

STATE OF ALASKA Al m X
1993 LEGISLATIVE SESSION

ANALYSIS (Continued:

This bill amends AS 13.15 to provide that a defendant charged with a
violation of the state®"s sexual assault laws, including a minor subject to a
juvenile proceeding for committing the same violations, 1is subject to an order
of a court to require testing for HIV and other communicable diseases. The bill
would permit the alleged victim, or the prosecuting attorney at the request of
an alleged victim, to petition the court for an order to require the testing.
A court wculd then have to promptly conduct a hearing on the petition. IT the
court finds that probable cause exists to believe that a transfer of blood,
saliva, semen, or other bodily fluid took place between the defendant, or minor,
and the alleged victim, the court shall then order the tests.

The Department of Law handles about 200 sexual assault cases a year
where criminal charges are filed, and where the assault includes conduce that
would fall within the requirements of this bill. The department also handles
a somewhat smaller number of sexual assaults 1involving minors 1iIn juvenile
proceedings that would be subject to this bill.

We cannot predict how many sexual assault victims will request the
department to petition on their behalf for a court hearing to require HIV and
other communicable disease testing. IfT the number is large there could be a
significant expense for the department. This 1iIs because our prosecutors wculd
have to conduct a mini-trial and present evidence for each petition sufficient
enough to convince a court that probable cause exists to believe that a transfer
of blood, saliva, semen, or other bodily fluid took place between the defendant,
or minor, and the alleged victim.

Defendants would be expected to resist prosecutors®™ efforts to show
probable caus8 because of the effect that the hearing might have on their

eventual defense at trial. In many cases, prosecutors would be required to
prematurely reveal their evidence substantially earlier than normally required
by court rule, 1in order to show probable cause. This could result in an

additional level of defense discovery, giving the defense first crack at the
state"s case and witnesses.

However, because we cannot predict the number of times petitions will
be requested, sufficient to warrant fiscal impact funding at any given location,
fiscal note funds have not been requested.



FISCAL NOTE
STATE OF ALASKA BILL NO. CSHB 109 HESS

1993 LEGISLATIVE SESSION

ision Dale: A/ ;s/73 pept. Affected: Health and Social Services
Title: Blood Tests for persons charged with sex BRU: State Health Services
offenses Component: Laboratories

Sponsor: Kott
Requestor: House HESS COMPONENT SERIAL NO. #291

Expenditures/Revenues:

OPERATING FY94 FY95 FY96 FYo7 FYos8
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES 279 279 279 279 2791 279
EQUIPMENT 1
LAND & STRUCTURES 1 1 |
GRANTS, CLAIMS 1 i 1

MISCELLANEOUS i i i
TOTAL OPERATING 27.9 27.9 27.9 2791 27.91 27.9

FY99

CAPITAL

REVENUE FUND SOURCE

FUNDING: (Thousands of Dollars)

1002 Federal Receipts | | |

1003 GF Match

1004 GF

1005 GF/Program Receipts 1 |
06 GF/MHTIA I I

Other
TOTAL 27.9 27.9 27.9 2791 27.91 27.9

279 27.9 27.9 27.91 27.91 279

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact None

ANALYSIS: (Attach a separate page if necessary)

This fiscal note is based on the costs for the laboratory testing alone. Itdoes not take into account the costs of medical
personnel to perform the requisite counseling and testing, travel for medical personnel to communities where qualified
personnel are unavailable, shipment of specimens, cost to ensure chain of evidence, and documentation of procedures

and test results.

In 1992,339 charges were made for arrests for sex offenses. Using 350 as tfle base, the laboratory costs associated with
HB 109 is as follows:

Prepared by: Peter M. Nakamura. MD, MPh KES£",,, Qy Phone: (9071 455ﬁ070
Division: Division of Public Health Date: JL/ r n
f| ="iroved by Commissioner: Thewmdore A. Mala, MD, ivIPH Date:

_,ncy: Department of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office

(RBv ii/92/S3nsnadtla/DBR Page 1 of 2



Revision Date: BILL NO. CSHB 109 HESS

NALYSIS (com.):

5,705
t. ,ost for initial HIV screening @ 516.30/test
2. Assuming that 0.9% initially screened were positive, the cost for HIV Western blot for making 293
a positive diagnosis is $93.15/test
3.  Cost for screening negative results after the six month window period for 347 @ S16.30/test 5,656
4.Cost for West Blot for the 0.9% of those persons which tested positive after the 6 month 293
window period
5. Cost of Hepatitis B screening @ $16.30/test 5,705
S.Cost of Hepatitis B testing on the 11.2% that will test positive @ $114.10/test 4,473
7. Cost of RPR test for syphilis @ $16.30/test 5,705

$27,830

TOTAL
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FISCAL NOTE

STATE OF ALASKA BILLNO. CHB 109 (HES)
1993 LEGISLATIVE ION

Revsion Date c eur Gt Affectet_Corrections
Title "An Ar.t".relating to blood tests _BRU Statewide Programs
for persons charged with sex offenses 1 Component  Inmate Health Care

Sponsor Rep. Kott 705_
Raqunton House HESS Committee *COMPONENT SSRIALND.

Expenditures/Revenues: (Thousands of Dollars)
OPERATING A (215 FrB For 3B R
FERIONAL RIS
TRAH
QONTRACTUAL
SHLIES
EUIRVENT
LA\D & STRUCTURES
RANTS. ALAINS

MISCELLANECLS
TOTAL CPERATING -0- -6~ 0- -0- 0 -0-

CAPITAL

REVENUE FUND SOLRCE:

FUNDING: (Thousands of Qoflars)
10 Festyell Raets

10BG-Matth

(epiles

106 GFAanRexdts

I06GAHTIA

6i(:

TOTAL

ROSITIONS:
RLL-TIME
PART-TINE
TBVPORARY

Estimate efcvreRt yew (FYSX Impest ¢

ANALYSIS: (Attacha uprrets page if necessary)
This legislation does not have a fiscal impact on the Department of Corrections.
The Department has staff who can draw the blood for the tests.
Collecting the cost of the blood test from inmate earnings can be achieved without
additional cost.

Raaraly Dana LaTour, Special Assistantk . Phone 465-3376
DvEDT Office of the Commissione Date. 2- 22-93

Approved by Commissioner Date 2-22-93
Aoy

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

(Riv U193 93fiui«luDBR Page of



FTATrAT NOTF

STATE OF ALASKA BILL NO. HB 109
1993 LEGISLATIVE SESSION

Revision D a te : Dept. Affected: Health and Social Services

Title: Blood Tests for persons charged with sex 8RU: State Health Services
offenses Component: Laboratories

Sponsor: Kott

Requestor: COMPONENT SERIAL NO. #291
Expenditures/Revenues: (Thousands ot Dollars)
OPERATING FY94 FY95 FY96 FY97 Fyos FY99
PERSONAL SERVICES |
TRAVEL I |
CONTRACTUAL | |
SUPPLIES 27.9 27.9 27.9 27.9 27.9 27.9
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 27.9 27.9 27.9

27.9 27.9 27.9

CAPITAL I I I I
REVENUE FUND SOURCE I I I I

FUNDING: (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF 27.9
1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL 27.9

279 27.9 2791 27.9

27.9 27.9 2791 27.9

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact: None

ANALYSIS: (Attach a separate page if necessary)

This fiscal note is based on the costs for the laboratory testing alone. It does not take into account the costs of medical
personnel to perform the requisite counseling and testing, travel for medical personnel to communities were qualified
personnel are unavailable, shipment of specimens, cost to ensure chair, of evidence, and documentation of procedures
and test results.

In 1992, 339 charges were made for arrests for sex offenses. Using 350 as the base, the laboratory costs associated with
HB 109 is as follows:

Prepared by: ''-Peter Phone: (m 465-3090
Division: Division of Public Health Date: A / r/f J
Approved by Commissioner: Theodore A. Mala, MD, MPH Date:

Agency: Department of Health & Social Services | 1

PHEPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

(Bov n/92)93it3n0jd3/00R : Page 1 of
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Revision Date BILL NO.HB 109

ANALYSIS (cont.)
1. Cost for initial HIV screening @ S16.30/test

2. Assuming that 0.9% initially screened were positive, the cost for HIV Western blot for making
a positive diagnosis is 393.15/test

3. Cost for screening negative results after the six month window period for 347 @ $16.30/test

4. Cost for West Blot for the 0.9% of those persons which tested positive after the 6 month
window period

Cost of Hepatitis B screening @ $16.30/test
Cost of Hepatitis B testing on the 11.2% that will test positive @ $114.10/test
Cost of RPR test for syphilis @ 316.30/test

TOTAL



STATE OF ALASKA
1993 LEGISLATIVE SESSION
Title: "An Act relating

for persons charged with

Josxr
Regpestor

Expanditura3/Revenu93:
OPERATING
PERIONAL FRVIGES
TRARL
QONTRACTUAL
SIS
EUIRVENT
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MISCHLANEOUS
TOTAL OPERATING

GAPITAL
REVENLE FUND SOURCE:
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Agency: Department of CorreW 2cms
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STATE OF ALASKA
1993 LEGISLATIVE SESSION

Revision Date: February 3,1993

Title: "...relating to blood tests for persons charged v/ith sex
offenses."

Sponsor: Representative Kott

Requestor: Representative Kott

EXPENDITURES/REVENUES:

OPERATING FY 94 FY 95
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- (-

CAPITAL

REVENUE
FUND SOURCE:

FUNDING:

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

OTHER

TOTAL -0- -0-
FULL-TIME -0- (-
PART-TIME

TEMPORARY

tstimate of current year (FY93) impact: J T
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis,

“ctiISiu. 1
Prepared by: Richard I. Peguss, Director/ ]
Division:  Administrative bervices Division™ O I /7]

Approved by Commisgioner: Charles E. Cole, Attorney General
Agency: Department of Law

BRU: Prosecution, Legal Services

Component: Prosecution - Al
Legal Services - Operations
COMPONENT SERIAL NO. 0085 through 0090, 0093

FY 9

FY 97

Phone: 465-3672
Date: February 3, 1993

Date: February 3 1993

FY 98

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Rev 11/2
Scqld
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 109
1993 LEGISLATIVE SESSION

ANALYSIS (Continue!)

This bill amends AS 18.15 to provide that a defendant charged with a
violation of the state®s sexual assault laws, including a minor subject to a
juvenile proceeding for committing the came violations, is subject to an order
of a court to require testing for HIV and other communicable diseases. The bill
would permit the alleged victim, or the prosecuting attorney at the request of
an alleged victim, to petition the court for an order to require the testing.
A court would then have to promptly conduct a hearing on the petition. IT the
court Tfinds that probable cause exists to believe that a transfer of blood,
saliva, semen, or other bodily fluid took place between the defendant, or minor,
and the alleged victim, the court shall then order the tests.

The Department of Law handles about 200 sexual assault cases a year
where criminal charges are filed, and where the assault includes conduct that
would fall within the requirements of this bill. The department also handles
a somewhat smaller number of sexual assaults involving minors in juvenile
proceedings that would be subject to this bill.

We cannot predict how many sexual assault victims will request the
department to petition on their behalf for a court hearing to require HIV and
other communicable disease testing. IT the number is large thnre <:ould be a
significant expense for the department. This is because our prosecutors would
have to conduct a mini-trial and present evidence for each petition sufficient
erough to convince a court that probable cause exists to believe that a transfer
of blood, saliva, semen, or other bodily fluid took place between the defendant,
or minor, and the alleged victim.

Defendants would be expected to resist prosecutors®™ efforts to show
probable caus”™ because of the effect that the hearing might have on their

eventual defense at trial. In many cases, prosecutors would be required to
prematurely reveal their evidence substantially earlier than normally required
by court rule, 1iIn order to show probable cause. This could result 1in an

additional level of defense discovery, giving the defense Tirst crack at the
state"s case and witnesses.

However, because we cannot predict the number of times petitions will
be requested, sufficient to warrant fiscal impact funding at any given location,
fiscal note funds have not been requested.



FISCAL NOTE No. 1

STATE OF ALASKA Bill VerSjon: CSHB 109 (gh es)
1993 LEGISLATIVE SESSION (H) Publish Date: 2/17/93
‘ision Oata: Oapt. Affacted: Health and Social Services
Blood Tests for persons charged with sex SRU: State Health Services
Component: Laboratories
Soonsor
Ropuasror COMPONENT SERIAL NO. #291
(Thouaanda olOoIIars)

OPERATING

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LANO &STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL
REVENUE FUND SOURC

FUNDING iThouaanda of Oollara)
1002 Paderal Receipts
1C03 G r Viatctl
001G
IOCS GF/Program Recaiota
=6G1/Mi T|A

posmoNS
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact: None

ANALYSIS: (Attacn a separate page if necessary)

This fiscal note is based on the costs for the laboratory testing alone. It does not take into account the costs of medical
personnel to perfonn the requisite counseling and testing, travel for medical personnel to communities were qualified
personnel are unavailable, shipment of specimens, cost to ensure chain of evioence, and documentation of procedures
and test results.

In 1992.229 charges were made for arrests for sex offenses. Using 350 as the base, the laboratory costs associated with
HB 109 is as follows:

Prepared by: Phone: (@%}Z@
Division: Division of Public Health Date: /r

Approved by Commissioner Theodore A. Mala. MD. MPH
Ar cy: /O Department of Health 3Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative O ffice
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Revision Date:

A/o /,
ANALYSIS (conL):
5.705

1. Costfor initial HIV screening @ S 16.30/test

2. Assuming that 0.9% initially screened were positive, the cost for HIV Western blot for making 2903

a positive diagnosis is 593.15/test

3.Cost for screening negative results after the six month window period for 347@ S16.30/test 5,655
j 4.Cost for West Slot forthe 0.3% of those persons which tested positive after the 6 month 2903
| window period

5.Cost of Hepatitis B screening @ S16.30/tes: 5705

5.Cost of Hepatitis S testing on the 11J2% that will test positive @ 5114.10/test 4,473

7. Cost of RPR test for sypniiis @ $16.30/test 5.705

S$27.330

TOTAL
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