


WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF HEALTH AND 
SOCIAL SERVICES

DIVISION OF FAMIL Y AND YOUTH SERVICES
P.O. BOX 110630 
JUNEAU. ALASKA 99801-0630 
PHONE: (907)465-3170

Date: February 25, 1993

Honorable Con Bunde, Representative 
Alaska State Legislature

Subject: Statistical Request HB 100

Dear Representative Bunde,

Your staff requested additional information from DFYS concerning the number of 
juveniles that would be affected under HB 100. Please find attached the information 
for FY 1991 FY 1992 and the firs t six months of FY 1993.

cc. Representative Brian Porter, Chairman 
House .Judiciary Committee
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C a t e g o r y  (

C a te g o r y  (

C a te g o r y  (

HB 100

DHSS Y o u th  O f fe n d e r  S t a t i s t i c s

a) (3)

F Y  1991  - 1 o f  t h e  2 c a s e s  r e f e r r e d  w e re  
f o r m a l l y  c h a rg e d  w i t h  m u rd e r  1 s t ,  m u rd e r  2nd 
o r  a t te m p te d  o r  s o l i c i t e d  m u rd e r . One 
c a s e  w as w a iv e d  in t o  a d u l t  c o u r t .

F Y  1992 - 9 o f  th e  10 c a s e s  r e f e r r e d  w e re  
f o r m a l l y  c h a rg e d  w i t h  m u rd e r  1 s t ,  m u rd e r  2nd 
o r  a t te m p te d  o r  s o l i c i t e d  m u rd e r . S i x  
c a s e s  w e re  w a iv e d  in t o  a d u l t  c o u r t .

F Y  1993 - ( 7 / 1 / 9 2 - 1 2 / 3 1 / 9 2 )  0 o f  th e  1 c a s e s  
r e f e r r e d  w e re  f o r m a l l y  c h a rg e d  w i t h  m u rd e r  
1 s t ,  m u rd e r  2nd  o r  a t te m p te d  o r  s o l i c i t e d  
m u rd e r . No c a s e s  w e re  w a iv e d  in t o  a d u l t  
c o u r t .

T o t a l  r e f e r r a l s  1 3 , w i t h  10 f o r m a l l y  
c h a rg e d  an d  a d ju d ic a t e d  o r  c o n v ic t e d  i n  a d u l t  
c o u r t .

F Y  19 91  - 4 o f  th e  6  c a s e s  r e f e r r e d  
w e re  f o r m a l l y  c h a rg e d  w i t h  a n  u n c l a s s i f i e d  o r  
c l a s s  A f e lo n y  and  h ad  a  p r e v io u s  
a d ju d i c a t io n  a n y w h e re  f o r  a f e lo n y .  One c a s e  
w as w a iv e d  in t o  a d u l t  c o u r t .

F Y  1992 - 2 o f  th e  6 c a s e s  r e f e r r e d  
w e re  f o r m a l l y  c h a rg e d  w i t h  an  u n c l a s s i f i e d  o r  
c l a s s  A f e lo n y  an d  h ad  a p r e v io u s  
a d ju d i c a t io n  a n y w h e re  f o r  a  f e lo n y .  One c a s e  
w as w a iv e d  in t o  a d u l t  c o u r t .

F Y  1993 - ( 7 / 1 / 9 2 - 1 2 / 3 1 / 9 2 )  2 o f  th e  3 c a s e s  
r e f e r r e d  w e re  f o r m a l l y  c h a rg e d  w i t h  a n  
u n c l a s s i f i e d  o r  c l a s s  A f e lo n y  an d  h ad  a 
p r e v io u s  a d ju d i c a t io n  a n y w h e re  f o r  a  f e lo n y .  
One c a s e  w as w a iv e d  in t o  a d u l t  c o u r t .

T o t a l  r e f e r r a l s  1 5 , w i t h  8 f o r m a l l y  c h a rg e d  
an d  a d ju d ic a t e d  o r  c o n v ic t e d  i n  a d u l t  c o u r t .

F Y  1991 - T h e re  w e re  0 c a s e s  r e f e r r e d  i n  
t h i s  c a t e g o r y .

F Y  1992 - T h e re  w e re  0 c a s e s  w e re  r e f e r r e d  
i n  t h i s  c a t e g o r y .

F Y  1993 - ( 7 / 1 / 9 2 - 1 2 / 3 1 / 9 2 )  T h e re
w e re  0 c a s e s  r e f e r r e d  i n  t h i s  c a t e g o r y .
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CS FOR HOUSE BILL NO. 100( )

IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - FIRST SESSION

B Y

Offered:

Referred:

Sponsor(s): R E P R E S E N T A T I V E S  B U N D E ,  Green

A BILL 

FOR AN ACT ENTITLED 

"An Act providing that juveniles 16 years and older who commit unclassified or 

class A felonies shall be charged, prosecuted, and sentenced i.i the same manner 

as adults."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.10.010 is amended by adding new subsections to read:

(e) The procedure prescribed in AS 47.10.020 - 47.10.090 and the Alaska 

Delinquency Rules does not apply when a minor is 16 years of age and older and is 

charged with an unclassified felony or a class A felony.

(0 If a minor is charged with an offense specified in (e) of this section, the 

procedure prescribed in AS 47.10.020 - 47.10.090 and the Alaska Delinquency Rules 

does not apply with regard to a charge that is properly joined to the offense described 

in (e) of this section.

(g) A minor accused of an offense specified in (e) or (f) of this section shall 

be charged, prosecuted, and sentenced in the superior court in the same manner as an

-1-
1few Texr. Underlined [DELETED TEXT BRACKETED]

CSHB 100( )
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adult.

(h) Nothing in (e) - (g) of this section limits the right of a party to an action 

under this chapter to seek closure of a case under AS 47.10.060(a) and prosecution of 

the minor as an adult.

* Sec. 2. APPLICABILITY. This Act applies to offenses committed after the effective 

date of this Act.

C S H B  100( )
New T e x t  U n d e r l in e d  IDELETED TEXT BRACKETED]



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

( 9 0 7 )  4 6 5 -3 8 6 7  o r  4 6 5 -2 4 5 0  

F A X  ( 9 0 7 )  4 6 5 -2 0 2 9  

M a i l  S l o p  3 1 0 1

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M February 10, 1993

SUBJECT:

TO:

FROM:

Do the amendments made by House Bill 100, relating to the 
disposition of certain criminal offenses committed by minors, 
change a rule of court, Delinquency Rule 20, so that the 
proposed changes required acknowledge the change in court 
rule and adoption by a two-thirds vote?

Representative Con Bunde 
ATTN: Jenny Murrav

Jack Chenowe 
Legislative Con

Under article IV, section 15, of the Alaska Constitution:

RULE-MAKING POWER. The supreme court shall make and 
promulgate rules governing the administration of all courts. It shall 
make and promulgate rules governing practice and procedure in c'vil 
and criminal cases in all courts. These rules may be changed by the 
legislature by two-thirds vote of the members elected to each house.

Additionally, our current bill drafting rules require that court rule changes be 
identified in the bill title, and that the measure contain some provision under which 
a proposed court procedural rule change is identified in order to present the 
opportunity for a two-thirds vote. See Manual of Legislative Drafting, pp. 12,13; 31.-

The drafting manual provision follows from and must be read in tandem with the 
applicable Uniform  Legislative Rule, R u le 39(e), by which:

(e) If a bill or portion o f a bill contains matter changing a supreme 
court rule governing practice and procedure in civil or crim inal cases, the 
bill must contain a section expressly citing the rule and noting what change 
is being proposed. The section  containing the change in a court rule must 
be approved by an affirmative vo te  o f  two-thirds o f  the full membership o f  
each house. If the section effecting a change in the court rule fails to 
receive the required two-thirds vote, the section is void and w ithout effect 
and is deleted from the bill. T he fact that a bill contains a section which

(continued...)
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In its consideration of the handling of bill material affecting court rules, the drafting 
manual notes an important distinction applicable to court rule drafting and sets out 
the obligation of the responsible drafting attorney:

The basic problem for a drafter is two-fold. First, the drafter 
must determine if a provision of the draft would have the effect of 
amending a rule of court. Secondly, if a rule is affected, the drafter 
must then determine whether the change is

(1) a matter of substance (subject to legislative change 
with no special requirements);

(2) a matter of practice or procedure (subject to 
legislative change with a two-thirds vote and a special notation in the 
title and body of the bill); or

(3) a matter of judicial administration (not subject to 
legislative change).

Matters of substance include limitation of actions, burden of 
proof, presumption, creation of courts, and matters of jurisdiction.

Rules of practice and procedure are usually considered to 
include such matters as forms of action, how an action is commenced, 
the manner of notice, pleading and motion practice, joinder of causes, 
parties, pre-trial practice and discovery, calendars, the conduct of the 
trial, stay of proceedings, the procedures by which a judgment is 
enforced, post-trial proceedings such as motions for new trial, the 
assessment of costs, the time of appeal, venue, evidence, and proce­
dures involved in special proceedings such as adoption and probate.

Rules of administration of courts include the traditional areas 
of court internal administration protected by the doctrine of separation 
of powers and those rules enacted for the administration of a unified 
court system.

Manual of Legislative Drafting, pp. 37, 38.

Representative Con Bunde
February 10, 1993
Page 2

^(...continued)

changes a court rule shall also be noted in the title of the bill. The section 

or sections relating to the effective dates must be approved by an affirmative 

vote of two-thirds of the full membership of each house. If a section setting 

out an effective date fails to receive the required two-thirds vole in either 

house, the section is void and without effect and is deleted from the bill. 

The fact that a bill contains a section which sets out an effective date shall 

also be noted in the title of the bill.



Representative Con Bunde
February 10, 1993
Page 3

Thus, not all changes affecting matter set out in court rules that are the subject of 
pending legislation trigger the formalities of adoption required by article IV, section 
15 and Uniform Rule 39(e). The legislature is tree to change a matter of substance 
without the necessity of meeting those requirements.

In conjunction with House Bill 100, of which you are principal sponsor, someone has 
contended that, because the proposed changes impact Delinquency Rule 20, the bill 
must be redrafted to meet the requirements of Uniform Rule 39(e) and may only be 
adopted with a 2/3 vote.

For the reasons set out below, I think not.

Delinquency Rule 20, which cross-references AS 47.10.060, one of the sections being 
amended by this measure, contains five subsections. Four of the five are not affected 
by the bill -

-  subsection (b) of the court rule, setting out permission to file a waiver 
petition, does not appear to be changed by the proposed amendments made by the 
measure;

-  subsection (c) of the rule, addressing the hearing on the waiver petition, is 
unchanged by the measure;

-- subsection (d) of the rule, speaking to the content and effect of any waiver
order entered by the court, is unaffected by the measure; and

-- subsection (e) of the rule, authorizing the holding of a minor waived for trial 
as an adult, is unaltered by the measure.

The contention, then, must be that the changes proposed by House Bill 100 affected 
Delinquency Rule 20(a). Rule 20(a) provides:

Persons Subject to Trial as Adults. A person may not be tried 
as an adult for a delinquent act committed while the person was under 
the age of 18 unless the court has waived juvenile jurisdiction.

But isn’t this court rule no more than a restatement -rf the substantive state law?
Note that AS 47.10.010(a) already sets out the jurisdiction of the trial courts as it 
relates to juveniles or minors:

(a) Proceedings relating to a minor under 18 years of age 
residing or found in the state are governed by this chapter, except as 
otherwise provided in this chapter, when the couit finds the minor

(1) to be a del'nquent minor as a result of violating a



criminal law of the state or a municipality of the state; .. .

In the same provision, the legislature has arguably reseived to itself ("except as 
otherwise provided in this chapter") the opportunity to change by law the statement 
of the court’s juvenile jurisdiction. The waiver provisions themselves, set out in 
AS 47.10.060 and addressing, as they do, the question of whether a juvenile shall be 
subject to the delinquency provisions or the juvenile.procedures, are both procedural 
and substantive. The procedural elements of the existing waiver statute, as applied 
to juveniles, are not changed. What is changed is the manner of the court’s handling 
of juveniles, that is, of the rights that juveniles enjoy, and that alteration in the form 
of proceeding is, in my view, a substantive change that is arguably either a 
restatement of the scope of the trial court’s juvenile jurisdiction or a further limitation 
on the presumption that the juvenile who commits a serious offense, or who is caught 
up in a series of serious offenses, does not enjoy the benefit of the presumption given 
all other juveniles as to the treatment he or she will receive by the courts. Both 
involve substantive law; neither affects the requirements of article IV, section 15. ̂

I suggest further that Delinquency Rule 20(a) adds nothing to the existing legislative 
enactments. Read together, AS 47.10.010(a)(1) and AS 47.10.060 reach the same end 
as the one sentence statement of Rule 20(a). The court rule may be more succinct--

Representative Con Bunde
February 10, 1993
Page 4

& The Alaska Supreme Court, in Ware v. Anchorage. 439 P.2d 793 (Alaska 1968), 

offers this terse distinction:

The authorities generally agree that substantive law creates, defines, 

and regulates rights, while procedural law prescribes the method of enforcing 

the rights.

493 P.2d 793, at 794 (footnote omitted). See also Main v. Slate. 668 P.2d 868 (Alaska App. 

1983), at 872.

As regards juvenile jurisdiction, the rights of a juvenile that are defined and regulated 

by A S  47.10-and that are altered as to certain juveniles by the changes proposed by H B  100- 

include those identified by the court in a note appended to its opinion in P.H. v. State. 405 

P2d 837 (Alaska 1972):

The list of substantial statutory benefits flowing from disposition 

through children’s court proceedings includes the following: no criminal 

conviction or the attendant employment prejudice and loss of civil rights 

[AS 47.10.080(g)]; minimal publicity concerning an adjudication [AS 47.10.- 

090]; a m a x i m u m  period of commitment which cannot exceed the child’s 

twentieth birthday [AS 47.10.080(c)(1)]; and perhaps conceptually most 

important, a benevolent altitude [AS 47.10.280-now A S  47.05.060] dictating 

specialized rehabilitative treatment [AS 47.10.150 - 260].

504 P.2d 837, a t 842 (no te  12).



Representative Con Bunde
February 10, 1993.
Page 5

indeed, more artful in its expression-but the court’s jurisdiction over: juveniles is 
actually defined by the statutes, not the rule. The court rule may be procedural, but 
it flows from the legislature’s determination of the divided jurisdiction and where the 
line of that division shall be drawn. ̂

Finally, any hesitancy on my part to treat this as a substantive matter evaporated 
when I reviewed an early Alaska Supreme Court case in which the court itself 
seemed to reach the conclusion that the matter of how a child ought to be handled 
should be treated as jurisdictional. The case was P.H. v. State. 504 P.2d 837 (Alaska 
1972). A threshold question examined in the court’s decision involved whether 
jurisdiction of the children’s court--the court itself spoke of "jurisdiction"--was 
dependent on the age of the child at the time of the alleged delinquent acts or at the 
time the proceedings were commenced under AS 47.10. It concluded:

We hold that from the moment a child commits an offense he 
is exempt from criminal prosecution until the children’s court properly 
waives its jurisdiction.

504 P.2d 837, at 842 (emphasis added). Thus the courts, like the legislature, have 
come to view AS 47.10.010 and the companion waiver provisions, AS 47.10.060(a), 
as fundamentally jurisdictional. And matters of jurisdiction, the legislative drafting 
manual concludes, are substantive, not subject to the court rule change constitutional 
requirements.

*

This is my assessment of whether reference to a court rule change is required by 
House Bill 100. If you disagree with my contention--if you are of the view that 
Delinquency Rule 20(a) is more than substantive and does, in fact, add a dimension 
that should be considered as falling within the rule change requirement-then of

^  The test is laid down in Nolan v. Sea Airmolive. Inc.. 627 P.2d 1035 (Alaska

1981):

For the court to invalidate a statute as "procedural" requires us to 

find, first, that the statute indeed conflicts with a rule promulgated by the 

court, Matanuska Maid, Inc. v. State. 620 P.2d 180, 188 (Alaska 1980), 

second, that the main subject of the statute is not substantive with only an 

incidental effect on procedure, Winegardner v. Greater Anchorage Area 

Borough. 534 P.2d 541, 547 (Alaska 1975), Channel Flying. Inc. v. Bern­

hardt. 451 P.2d 570, 576 (Alaska 1969), and finally, that the legislature has 

not changed the rule with the stated intention of doing so, Lecge v. Martin.

379 P.2d 447, 451 (Alaska 1963).

627 P.2d 1035, at 1040.



course the necessary court rule change provisions should be added to the title and 
body of the bill, and you should direct me to do so. My own reading was to the 
contrary, and because of that I have not included any reference to court rule changes 
to the drafts of the bill that were provided to you. Additionally, it is not generally of 
advantage to the legislature to treat a substantive change as a court rule change 
simply because this creates the need of a two-thirds vote, which can be difficult to 
obtain.

Representative Con Bunde
February 10, 1993
Page 6
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MEMORANDUM

To: Representative Brian Porter
Chair, House Judiciary Committee

From: Representative Con Bunde

Date: February 8,1993

Re: House Bill 100- Prosecuting Juvenile Felons

House Bill 100 has sucessfully passed through the House Health, Education 
and Social Services Committee. I respectfully request that HB 100 be 
scheduled for a hearing at your earliest convenience.

The bill provides that juvenile murderers and serious habitual juvenile 
offenders, rather than the state, have the burden of proving to the that the 
juvenile can be rehabilitated by staying in the juvenile system.

Although the b ill w ill essentially apply only to a small number of juveniles 
(six minors would have been affected by the bill in 1990), by targeting the 
offenders who pose the greatest risk to society, the bill makes an important 
improvement in the juvenile justice system.

If you have any questions regarding HB 100 please do not hesitate to contact 
my office at x4843. Thank you in advance for your assistance and early 
scheduling of this legislation.



The current juvenile justice system does not deal effectively with violent or chronic 
juvenile offenders. House Bill 100 reforms the juvenile justice system allowing for the 
very small number of serious or habitual juvenile offenders to be treated as adults. In 
doing so, the legislation balances the needs of society to be protected from dangerous 
offenders against the importance of treating the vast majority of minors within the 
juvenile justice system.

R E P R E S E N T A T IV E  C O N  B U N D E  
CO-CHA IR  H EALTH , EDUCAT IO N  

& S O C IA L  S E R V IC E S

Alaska ls>tate ^Legislature DURING SESSION:
STA TE  C A P IT O L  

JU N E A U . A L A S K A  99801-1182
C A P IT O L  R O O M  112 

O F F IC E  (907) 465-4843

i&ouse of &£preSentatibeS

to

Sponsor Statement 
H o u s e  B ill 100 

C r im in a l  C h a r g e s  B r o u g h t  A g a in s t  M in o r s

Under current law, people under 18 are treated as juveniles. With only one exception, 
no matter what crime is committed or how \;;.uiy felony convictions the person has, a 
person under 18 who is convicted of a crime is. released from all state supervision at age 
20. The person must be released even if it is dear that the person continues to present a 
serious threat to the public safety. The only exception is where the state can prove that 
the minor is not amenable to treatment as a juvenile.

Until late 1989, in deciding whether a minor was amenable to treatment, the courts 
relied heavily on the testimony of expert psychiatrists and psychologists. However, in 
R.H. V. State, 777 P. 2d 204 ( Alaska App. 1989), the court ruled that requiring minors to 
be examined by psychiatrists and psychologists to determine amenability to treatment is 
unconstitutional. Today courts are increasingly being asked to decide whether a minor 
is or is not amenable to treatment without the benefit of expert testimony.

The level of potential dangerousness presented by teenagers who commit murders, or 
who commit other serious felonies and have a record of committing felony offenses, is 
extremely high. In these cases, the courts must have access to the greatest possible 
amount of information about the minor before making a decision to treat the minor as 
a juvenile or as an adult. The only way it is constitutionally possible for the courts to 
gain access to this type of information is to switch the burden of proving amenability lo 
treatment from the state to the minor.

House Bill 100 requires a very limited number of minors to prove that they are 
amenable to treatment as a juvenile before they can be kept within the juvenile justice 
system. Under HB 100, the burden of proof is shifted only when the minor is 15 years 
of age or older and (1) is charged with murder or attempted or solicited murder; (2) is 
charged with an unclassified ( e.g. forcible rape) or class A felony ( e.g. first degree 
assault) and has previously been adjudicated as a delinquent for a prior felony offense; 
or 93) has previously been prosecuted as an adult.

R e la t i n g



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) -165-3867 o r  -165-2-150 
F A X  (907) -165-2029 
M a i l  S lo p  3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M February 1, 1993

SUBJECT: House Bill 100, criminal charges against minor-sectional 
analysis

TO:

FROM:

Represe.

Jack Cht 
Legislatr

The measure provides for automatic treatment of certain juveniles 15 years of age 
and older as adults for purposes of disposition of certain criminal offenses.

Section 1 of the bill provides that a minor under 18, but at least 15, must be tried as 
an adult if the minor is charged with 1) murder or attempted or solicited murder; 2) 
an unclassified or class A felony, and the minor has been previously adjudicated 
delinquent for felonious conduct; or 3) any felony, if the minor has been previously 
.adjudicated delinquent twice for felonious conduct, or has been previously tried and 
convicted as an adult on a felony charge. The minor must also be tried as an adult 
on all related charges (e.g., a charge of burglary for breaking into a house to commit 
a rape).

Under the other changes made by section 1, the minor may petition the court :o be 
tried under juvenile procedures, notwithstanding the charges against him or her. The 
minor bears the burden of persuading the court that juvenile proceedings would be 
appropriate, unless the minor contends that he or she cannot be properly tried as an 
adult (for instance, that he or she has not previously been adjudicated delinquent for 
fel ;ous conduct). In that case the state bears the burden of proving that the minor 
has jeen previously adjudicated delinquent as the state alleges.

Finally, section 1 provides that current law, allowing the state to seek prosecution as 
an adult of any minor for any offense, remains in effect. (Under current law, the 
state must show that the minor is not likely to be amenable to treatment before 
reaching age 20.)

Section 2. adding a new subsection to AS 47.10.060, introduces the opportunity for 
a minor to present the evidence of a professional that the minor is amenable to



Representative Con Bunde
February 1, 1993
Page 2

treatment before reaching the age of 20, the threshold requirement to consideration 
of whether the minor shall be treated as a juvenile or tried as an adult.

Section 3 provides that a minor who is charged as an adult under section 1, but who 
is convicted only of a lesser offense that would not have given rise to an adult charge 
under that section, shall have his or her case disposed of under juvenile proceedings. 
However, the state may petition the court to sentence the minor as an adult, in which 
case the state must show that the minor would not be amenable to treatment before 
age 20.

Section 4 provides that the bill, if enacted, would apply only to offenses committed 
after the effective date of the enactment.
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F e b ru a ry  3 ,  1993

R ap . Con Bunde 
S t a t e  C a p i t a l  B u i ld in g  
Ju n e a u . Alt

D ear R e p . Bund e :

Thank you f o r  in t r o d u c in g  HB100 in t o  th e  House t h ia  
a f la a io n . I t  w i l l  be in s t r u m e n t a l  in  h a lp in g  to  a x p e d ite  th a  
p r o s e c u t io n  o f  v io l e n t  J u v e n i le  c r im in a l s  in  o u r J u s t i c e  
sy a ta m , P r e s e n t l y ,  b e ca u se  o f  u n r e a l i s t i c  b u rd e n s  p u t  on 
both  t h e  p o l i c e  and p r o s e c u t io n , w a iv in g  v io le n t ,  J u v e n i le  
o f f e n d e r s  from  J u v e n i le  s t a t u s  to  a d u lt  c o u r t  can  t a k e  y e a r s .  
In  th e  mean t im e , th e  v io le n t  o f fe n d e r s  a r e  housed in  y o u th  
f a c i l i t i a a ,  auch a s  M cG la u g h lin  Youth C a n to r , a lo n g  a id «  
y o u th s  whose c r im e s  o re  n o n - v io le n t  and a r e  e x c e l l e n t  c h a n c e s  
a t  r e h a b i l i t a t i o n .  The  management a t  th e  yo u th  c e n t e r s  th e n  
h a s  to  d e a l  w ith  " in m a te s "  whose v io le n c e  h as  e le v a t e d  them 
to  h a ro  s t a t u s  among th a  ©the*? j u v a n i l a s .  O b v io u s ly ,  t h i a  
h as  a d e t r im e n t a l  e f f e c t  on th e  you th  c e n te r  a s  a w h o le .

The  re a s o n  t h a t  1 am bo th  f a m i l i a r  and co n ce rn e d  a b o u t th e  
J u v e n i le  J u s t i c e  sy ste m  i s  t h a t  my f a m i ly  was v ic t im iz e d  by a 
v io l e n t  j u v e n i l e .  In  Q atob er o f  1989 , s e v e r a l  members o f  my 
f a m i l y ,  In c lu d in g  m y s e lf  and my f a t h e r ,  fo und  my m urdered  
b r o th e r s  body shoved  in  a c lo s e t  in  h la  su b u rb an  A n ch o rag e  
home. He had been s h o t  t h re e  t im e s  a t  c lo s e  r a n g e , th e  
l a s t  s h o t  com ing a t  p o in t  b la n k  ran g e  to  th e  h e a d . The o n ly  
th in g  m is s in g  fro m  th e  home was a s p o r t s  c a r .  The n e x t  d a y , 
a s i x t e e n  y e a r  o ld  man w as a r r e s t e d  d r iv in g  Duanes*' c a r .  He 
was ta k e n  to  th e  p o l i c e  s t a t io n ,  and th e  p o l i c e ,  u n d e r th e  
a d v ise m e n t o f  th e  D i s t r i c t  A t to r n e y , aske d  i f  he w anted  h i s  
p a r e n t s  c a l l e d .  He d e c l in e d  to  have  h i s  p a r e n t s  n o t i f i e d ,  
was re a d  h i s  r i g h t s  in  a c c o rd a n c e  w ith  M ira n d a , and 
p ro c e e d in g  t o  t e l l  i n  h o r r i f y in g  d e t a i l  how he had gone to  
Duanee home f o r  th a  e x p l i c i t  re a so n  o f  s t e a l in g  th e  c a r .  He 
had b ro u g h t w ith  him  a s t o le n  .3 5 7  magnum. B e fo re  th e  young 
man l a f t  D u an e s ' home he had f i r e d  t h re e  ro u n d s  in t o  D uane , 
g rabbed  a  7 -u p  o u t o f  th a  r e f r ig e r a t o r  and ta k e n  th a  c a r .  He 
re tu r n e d  to  th e  ho use  t w ic a  a f t e r  th e  s h o o t in g , onee to  show 
o f f  th e  body to  a f r i e n d ,  and once  to  ta k e  so n s  b o a r . The 
ju v e n i l e  c o n fe s s e d  to  a l l  o f  t h i s  on v id e o ta p e , and th a n  to o k  
th a  p o l i c e  to  S e r v ic e  H igh  S c h o o l,  w hare ha had h id d e n  th e  
m urder weapon in  th e  w oods.

I t  seem ed to  e v e ry o n e  in v o lv e d  t h a t  t h i s  c a s e  w ould  come t o  
a r e l a t i v e l y  apeady c o n c lu s io n .  The DA went a s  f a r  a s  to  
a s a ig n  th e  c a a a  t o  an a s s i s t a n t  DA t h a t  had n e v e r  t r i e d  a 
m urder c a s e  b a fo r e , b e ca u se  t h i s  one seamed so  e a s y .  In  th e  
f i r s t  a c t u a l  a e r i e s  o f  h e a r in g s  h e ld  on th e  c a s e .  Ju d g e  P e t e r  
M ic h a la k i  r u le d  t h a t  th e  J u v e n i le  co u ld  n o t  be r e h a b i l i t a t e d  
by h ie  t w e n t ie t h  b i r t h d a y ,  and sh o u ld  t h e r e f o r e  s ta n d  t r i a l  
in  an a d u lt  c o u r t .  B e ca u se  o f  th a  f a c t  t h a t  th e  S t a t s  had
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t h e  h u r d a n  o f  p r o o f  i n  t h e  w a i v e r  p r o c e e d i n g ,  t h o  J u v e n i l e  

d i d  n o t  h a v e  t o  o f f e r  a n y  i n f o r m a t i o n  w h a t s o e v e r .  I t  d i d  n o t  
c o m a  o u t  t h a t  t h e  d e f e n a a  h a d  e x a m i n e d  t h e  j u v e n i l e  w i t h  

t h a i r  o w n  p s y c h i a t r i s t  a n d  h a d  c h o a a n  n o t  t o  m a k e  t h e i r  
f i n d i n g®  k n o w n  t o  t h e  c o u r t .  I t  d i d  n o t  c o m e  o u t  t h a t  t h e  
o f f e n d e r s  o w n  c o u n s e l o r s  a d v i s e d  t h a t  h a  n o t  b e  r e l a a a e d .  I t  
d i d  n o t  c o m e  o u t  t h a t  t h r e e  m o n t h s  p r i o r  t o  t h e  m u r d e r ,  t h o  
J u v e n i l e  h a d  g o n e  t h r o u g h  a p a y c h o l o g i c a l  t r e a t m e n t  p r o g r a m  

a t  C h a r t e r  N o r t h  H o s p i t a l . T h e  r e a s o n  t h a t  n o n e  o f  t h o s e  

t h i n g s  c o m a  o u t  i a  b e c a u s e  t h a  j u v e n i l e  d i d  n o t  h o v e  t o  s h o w  
t h a t  h a  c o u l d  b e  r e h a b i J  i t a t e d ,  h e  m e r e l y  h a d  t o  h o p e  t h a t  

t h a  J u d g e  w o u l d  t h i n k  h a  w a a  a  n i c e  y o u n g  m a n .  E v a n  w i t h o u t  
a l l  o f  t h e  t r u t h  b e i n g  t o l d  a t  t h e  h e a r i n g ,  M i c h a l a k i  r u l e d  

t h a t  t h e  y o u t h  b e  w a i v e d  t o  a d u l t  c o u r t ,  n o a t l y  o n  t h e  
e v i d e n c e  o f  t h e  v i d e o t a p e d  c o n f e a a l o n .

In t h e  s u m m e r  o f  1 9 9 1 ,  t h e  a p p e l l a t e  c o u r t  o v e r t u r n e d  t h e  
d e c l a l o n  o f  M i c h a l a k i ,  b a c a u a a ,  t.ney a a y ,  t h e  p a r e n t s  s h o u l d  
h a v e  b e e n  c a l l e d  b e f o r e  t h a  p o l i c e  q u e s t i o n e d  t h e  s u s p e c t .  
T h i s  r u l i n g  w a s  m a d e  d e s p i t e  t h e ' f a c t  t h a t  t h e  p o l i c e  C A L L E D  

T H E  D A ' S  O F F I C E  P R I O R  T O  T H E  Q U E S T I O N I N G  T O  B E  S U R E  O F  
P R O C E D U R E S .  T h e  a p p e l l a t e  c o u r t  r u l e d  t h a t  t h e  c a s e  a h o u l d  

g o  b a c k  t o  S u p a r i o r  C o u r t  f o r  a n o t h e r  w a i v e r  h e a r i n g ,  t h i s  

t i m e  w i t h o u t  t h e  c o n f e s s i o n  o r  a n y  o f  i t s  " f r u i t a "  ( i . e .  t h e  
m u r d e r  w e a p o n  a s  w e l l  a s  o t h e r  e v i d e n c e ) . B y  n o w ,  t w o  y e a r s  

h a d  p a s s e d  s i n c e  t h e  c o n f e s s i o n .
I n  l a t a  1 9 9 1 ,  t h e  S u p r e m e  C o u r t  a g r e e d  t o  h-rar t h e  c a s e  o f  

t h e  p a r e n t a l  n o t i f i c a t i o n  i s s u e ,  e n d  i n  Feb*, a a r y  1 9 9 2 ,  h e l d  
o r a l  a r g u m e n t s  o n  t h e  c a s e .  A s  o f  F e b r u a r ,  1 9 9 3 ,  t h e y  h a v e  

s t i l l  n o t  m a d e  a r u l i n g  o n  t h e  e a s e .  T h e  J u v e n i l e  ia  
a p p r o a c h i n g  t h e  a g e  o f  t w e n t y ,  a t  w h i c h  t i m e  h e  i a  s u p p o s e d  

t o  e i t h e r  b e  r e l e a s e d ,  i f  h e  i s  a j u v e n i l e ,  o r  t r i a d ,  i f  h e  

i s  a n  a d u l t .
M y  f a m i l y  h a s  b e e n  f o r c e d  t o  l i s t e n  t o  t h e  c o u r t  w h i l e  t h e y  

w o r r y  a b o u t  d o t t e d  i ' a  a n d  c r o s s e d  t ' s  f o r  a l m o s t  f o u r  y e a r s  

n o w ,  e n d  d o  n o t  h a v e  m u c h  h o p e  t h a t  t h i s  i s s u e  w i l l  b e  

r e s o l v e d  b e f o r e  i t s  f i f t h  y e a r .  A l l  o f  t h i s  f o r  a  m u r d e r e r  

t h a t  w a s  c s u g h t  a n d  c o n f e s s e d  w i t h i n  o n e  d a y  a f t e r  w e  f o u n d  
t h e  b o d y .  I f  t h e r e  h a d  b e a n  l e g i s l a t i o n  f o r c i n g  t h e  s i x t e e n  

y e a r  o l d  t o  b e  r e s p o n s i b l e  f o r  h i a  a c t i o n s ,  o r  a t  l e a s t  h a v e  
t o  p r o v e  t h a t  h;. i s  w o r t h y  o f  a n o t h e r  c h a n c a ,  i n  p l a c e  a t  t h e  

t i m e  o f  a y  b r o t h e r s  m u r d e r ,  a y  f a m i l y  w o u J d  n o t  h a v e  t o  a i t  
b a c k ,  m o n t h  a f t a r  m o n t h ,  y e a r  a f t e r  y e a r ,  a n d  w a i t  f o r  
J u s t i c e  t o  t a k e  p l a c e .  I t  i a  t i m e  t h a t  w e  m a d e  v i o l e n t  
p e o p l e  o f  a n y  a g e  r e s p o n s i b l e  t o  t h e i r  v i c t i m s  a n d  t o  

s o c i e t y .  I t  o n l y  s e e m s  f a i r  t o  g i v e  t h e  v i c t i m s  o f  c r i n o a  a t  

l e a s t  a s  m a n y  r i g h t s  a s  t h e  c r i m i n a l s  t h e m s e l v e s .

S i n c e r e l y ,

PENINSULA AIR ANC TEL:1-907-243-6843 Feb 05,93 12:33 No.006 P .03

8 2 2 0  F r a n k  S t .  
A n c h o r a g e ,  A K  9 9 5 1 8 “
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Fau ta L in d s tam
443 L R i v e r t o n  nver.ue
Anchor Side . AK 995 l a —365'

•January 25, 1993

uear R e p r e s e n t a t i ve Bunde.

you may remember me. E a r l y  in th e campaign you s topped 
a t my house t o  c h a t . I "H m p ro b a b l y  one o t t h e  tew women w i t h  
a baby on t h e i r  h ip  who had a p repa red l i s t  o t q u e s t i o n s t o r  
you. The q u e s t i o n s  in c l u d e d  a b o r t i o n , j u v e n i l e  c r im e . N a t i v e  
a l c o h o l i s m , and s u b s i s t e n c e .

A p a r t i c u l a r  i s s u e wh ich conce rn s me i s  t h e  way c r im e s 
comm i t ted by j u v e n i l e s  a re hand led by th e  S t a t e  o t A la s k a . 
J u v e n i l e s  who commit v i o l e n t  c r im e s shou ld n o t be t r e a t e d  any 
d i f f e r e n t l y  th a n a d u l t s .  J u v e n i l e s  who r e p e a t e d l y  commit 
misdemeanor c r im e s shou ld be t r e a t e d  th e same as a d u l t  
o f f e n d e r s .

Someone has s o ld  us a b i l l  o f goods wh ich says t h a t  
j u v e n i l e s  can be " t r e a t e d "  f o r  t h e i r  s o c i a l d e v i a n c v . The re 
i s  l i t t l e  e v id e n c e t h a t  i t  works . M cLaugh l in Youth Cen te r 
keeps no r e c o r d s  on wh ich o f t h e i r  cha rg e s , when r e l e a s e d , go 
on t o  commit c r im e s as a d u l t s .  S in ce t h e  r e c o r d s  o f j u v e n i l e  
o f f e n d e r s  a re sea le d i t  i s  im p o s s i b l e  t o  know. I t  i s  
lam en ta b le t h a t  we assume our sys tem i s  w o r k i n g , bu t we do 
no t know f o r  su re . I n d i c a t i o n s  a re t h a t  i t  does n o t .

Why does Pau la L in d s tam ca re so much about, t h i s  i s s u e ?
My b r o t h e r ,  Duane Samuels , was murdered Oc tobe r 4, 1989, He
woke up one morn ing and answered h i s  d o o r b e l l  t o  f i n d  
s i x t e e n - y e a r - o l d  Jona than Nor ton s ta n d i n g  on h i s  d o o r s te p
w i t h  a .357 i n  hand. End o f s t o r y  (maybe I sh o u ld say
b e g in n i n g o f s t o r y ) .  The case has been i n  c o u r t  ove r t h r e e
ye a r s ! Th ree y e a r s ! The is s u e ? Whether No r to n can be
p r o s e c u te d . How r i d i c u l o u s '

L a s t month i n  u n r e l a t e d  in c i d e n c e s ou r c h u r c h ’ s van and 
two c a r s  b e lo n g in g  t o  members o f our c o n g r e g a t i o n  were 
s t o l e n .  I be lo ng to a v e r y  sma l l c h u r c h . The p o l i c e  su spe c t 
j u v e n i l e s  o f the t h e f t s .  Mot much e f f o r t  i s  go in g i n t o  
app re h en s io n . Cos t i s  the ma jo r f a c t o r ,  b u t t h e r e  i s  an o th e r



s u o  j e r

c onsi d e r  a  tr i on . 
a p p r e h © n rl i n q a 
M cLaunh 1.1. n -'■

Why sho u ld t h e  p o l i c e  go to  any t r o u b l e  
j u v e m  ) <= ? bo th e v can be " t r e a t e d "  a t

1 was approached a tew days ago by a - f r i e n d whose 
bus 5and i s  s e r v i n g  a 10+ vea r sen te n ce t o r  a s s a u l t .  My 
f r i e n d  had read a l e t t e r  t o  th e e d i t o r  wh ich 1 w ro te on t h i s

She f e e l s  q u i t e  s t r o n g l y  tha t , had her husband n o t
g o t t e n  t h e  k i d  g lo v e  t r e a tm e n t as a j u v e n i l e  he would no t 
have gone on t o  commit more s e r i o u s  c r im e s .

l e t t e r  t o  th e  e d i t o r  was p u b l i s h e d  Janua ry 18 i n  th e
lo ra g e D a i l y  News. Se ve ra l p e o p le have approached me

abou t s u p p o r t i n g  a b i l l  on t h i s  i s s u e . My b r o t h e r .  Ralph
Samuels was r e c e n t l y  i n t e r v i e w e d  on t e l e v i s i o n  r e g a r d i n g  our 
case . Pau l J e n k in s has w r i t t e n  two e d i t o r i a l s  i n  The V o ic e 
o t th e Times w i t h i n  t h e  p a s t two months abou t j u v e n i l e  c r im e . 
We need a b i l l .  L a s t y e a r ' s  j u v e n i l e  c r im e b i l l  d ie d in  t h e  
House F in a n c e Comm it tee . P lease sponso r a j u v e n i l e  c r im e 
package a d d r e s s in g t h e  a to rem en t io n e d i s s u e s . There i s  
a l o t  o r momentum b u i l d i n g  now, b u t y o u r h e lp and su p p o r t 
needed .

i s

Thank you -for yo u r t im e .

<2z l s ' ^ ! 7 — >■
F -u l a Lindstam



Johnny needs discipline
. ' I ’ v e  a l w a y s  b e e n  p e r p l e x e d  b y  t h e  m e d i a ,  
l a w m a k e r s  a n d  b u r e a u c r a t s  h a r p i n g  a b o u t  
e s c a l a t i n g  y o u t h  c r i m e  a n d  v i o l e n c e .  I t  
m a k e s  - t o r - g o o d - ,  h e a d l i n e s .  B u t  w h y  s e n s a -  
t i o n a i i z e ^ a -  p r o b l e m  t h a t  w e  - a r e  l i t t l e  p r e ­
p a r e d ,  t o  . c o r r e c t ? ;  . a  .
A ^ M a n y  e l e c t e d : o f f i c i a l s  c o n s i d e r  t h e m -  
s e l V e s ' j .  t o - b e  - m o t i v a t e d ,  c o m m i t t e d  a n d  

' f b r w a r d  t h i n k i n g .  T h e s e  d y n a m o s  n e e d  t o  
. c e U i u s  w h y -  o u r  I 6 - y e a r - o M  m u r d e r e r s  h a v e  

t o p l r  r e c d r d s  . . w i p e d  c l e a n  a t  18,  l e a v i n g  a n  
u n s u s p e c t i n g i j p u h l i c  a t  r i s k .  I  w o u l d  l i k e  t o  
k n o w - w h y  l a w m a k e r s  i g n o r e d  H 3101  l a s t  
y e a r  t h a t r w o u l d  h a v e  m a d e  i t  m o r e  e x p e d i ­
t i o u s . t o ' ” g e t - a  t e e n  m u r d e r e r  i n t o  a d u l t  c o u r t  
w h e r e  " h e  b e l o n g s .  .
:  • . J u v e n i l e  l a w ‘ i s  e m b o d i e d  " i n  T i t l e  47 .  I t s  
p r e m i s e '  i s  ;  t h a t " : - . t e e n  d e l i n q u e n t s  a r e n ' t  
c o g n i z a n t ,  o f  . t h e i r ,  a c t i o n s .  T h e y  d o n ' t  c o m -  
m < t  f ' r i r n p , ~ b t r t • “ c r i m e - l i k e "  a c t s .  T h e y  c a n ' t  
b e .  p u n i s h e d ,  - o n l y  “ r e h a b i l i t a t e d . ' ’  ClUm- 
t i m e s , '  y o u t h  v i o l e n c e  r e s u l t s  f r o m  d y s f u n c ­
t i o n a l  u p b r i n g i n g .  Y e t  48 p e r c e n t  d r , n ’ t  
r e s p o n d  t o  “ r e h a b i l i t a t i o n , "  r e - o f f e n d  a n d  
a r e  r e t u r n e d  t o  M c L a u g h l i n .  C o u l d  i t  b e  t h a t  
y o u  c a n ' t ‘ ‘ p s y c h o - i n s t r u c t ”  a  k i d  t o  d e v e l o p -  
s e l f - e s t e e m ?  :
i  M a y b e  J o h n n y  n e e d s  t o  k n o w  t h a t  r e g a r d ­
l e s s ,  o f  h i s  b a c k g r o u n d ,  h e  i s  t o  p a y  c o n s e ­
q u e n c e s  f o r  h i s  “ c r i m e - l i k e ”  b e h a v i o r .  W e  
w o u l d  ■ b e  d o i n g  h i m  a  f a v o r .  B u t  o u r  
l e g i s l a t o r s  f a i l e d  t o  c o n s i d e r  p a s s a g e  . o f  
S B 36S *  f o r : a  j u v e n i l e  h o o t  c a m p  t h a t  w o u l d  

:  e x p o s e  . t h e s e  k i d s  . t o .  d i s c i p l i n e ,  c o m p a s s i o n
• a n d : . a  ' s e n s e  d f  a c c o m p l i s h m e n t .  T h i s  b i l l  

. w a s  f a v o r e d  b y  87 p e r c e n t  p o l l e d  i n  t h e  b i l l
• s p o n s o r ' s  d i s t r i c t .
. . S o  w h a t  w i l l  t h e  J u n e a u  g a n g  d o  t h i s  
• t i m e  a r o u n d ?  H e a l t h  c a r e  a n d  b u d g e t  c u t s  

’ w i U  b e  p r i o r i t i e s .  B u t  i f  a l l  w e  g e t  a g a i n  i s  
l i p - s e r v i c e . ' - t o  j u v e n i l e  w a i v e r s ,  b o o t  c a m p .

p a r e n t a l  r e s p o n s i b i l i t y ,  a n d  o t h e r  T i t l e  47 
. r e v i s i o n s ,  . t h e n  o t h e r  l e g i s l a t i o n  w i U  b e  
i n c o n s e q u e n t i a l  t o  a  s o c i e t y  i n t e r e s t e d  m o s t  
i n  o n e ’ s  p e r s o n a l  “ r i g h t s ”  t o  d o  w h a t e v e r  
t h e y  p l e a s e  a t  a n y o n e ' s  e x p e n s e  b u t  t h e i r  
o w n .

—  J a y  D. Page, ch a ir 
Anchorage Cham ber 

C r i m e  P r e v e n t i o n  C o m m i t t e e

-  U thrs,
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V O I C E  O F  T H E  T I M E SSome kids need more punishment than slap on hand
| By PAUL JENKINS

Remember Alex Felker? He  was the guy 
clubbed and beaten by five punks as he 
walked along Spenard Road just before 
Christmas, Guess what? Three of those 
same little darlings went on an even more 
violent spree just days later. This time, the 
bunch had a gun. This time they hurt 
someone else.

In the most recent episode, it’s alleged 
they —  and a few new buddies —  rolled a 
drunk, tried tocarjack a pizza delivery guy, 
stole a woman's car at gunpoint, shot at a 
cab driver and attacked and seriously in­
jured a 15-year-old boy waiting in a car for 
his parents -to come out of the Fred Meyer 
store on Northern Lights.

What else they were up to that night is 
anybody's guess. But what they did during 
those two nights could have happened to 
any of us unfortunate to be in the wrong 
place at the wrong time.

All these thugs are between 15 and 17 
years old. At least two of them are known to 
juvenile authorities for past property 
crimes. They have fallen into the category 
of being the usual suspects whe n  things 
like this happen. A n d  you wonder w h y  cops 
get a little cranky. ___

I f  t h e r e . i s  a . r e c e n t  c a s e  t h a t  g r a p h i c a l l y  
s h o  w f w h y ’ k i d s  ' i n v o l v e d . i n  J v i o l e n t  c r i m e s .'. 
s K d & d l a u t o m a t i c a ^  a h i l . t r e a f c - i
ehas'adultsi'h^ltisl?
■If the three"clowns involved in beating 

Mr. Felker —  and who 
were involved in the 
crime spree a few days 
later —  h a d  been 
charged as adults to be­
gin with, they likely 
would not have been on 
the street to be involved 
in the second round of 
fun. A n d  the knowledge 
that the law was coming 
down hard on them m a y  
have kept their buddies off the street as 
well.

As it is now, they have the protection of 
the juvenile justice system. W e  don't know 
who they are. For all we know, they're liv­
ing next door. W e  likely won’t know what 
happens to them. But in comparison to 
what they would have gotten in adult court, 
they'll just get their little hands slapped. All 
of this, of course, is designed to let the little 
dears grow up and become responsible 
adults without the onus of a criminal 
record.

great. Those same protections 
butt when I was a punk kid and

J e n k i n s

went over the line. But then, m y  friends 
and I didn’t try to shoot anybody or club 
them or hit them in the head with hockey 
sticks. W e  were stupid and insensitive, but 
we weren't violent.

And teen-agers have not changed. Kids, 
good kids who will grow up to be good citi­
zens, do crazy, non-violent tilings. Gee them 
together and the lowest-common-denomi- 
nator thing goes to work. They become hor­
mones with ears. But, hopefully, it passes. 
They should be allowed to grow up, get into 
college, get jobs and proceed with their lives 
when their brains actually begin to func­
tion.

But violent kids can grow up to be vio­
lent adults. If they have a career track lead­
ing to more and more violence, we should 
be trying to derail them now, before some 
poor soul has to deal with them in the mid-; 
die of the night

I think when you're 15, 16, 17 years old 
you should have a vague notion that hurt­
ing someone else is wrong, and when you 
step over the line, you should pay. About
99.5 percent of the kids know that. It's time 
to deal with those who haven't gotten the 
word.

This bunch has been lucky twice. They 
didn’t kill anybody, despite their being 
armed and shooting a gun. Nobody killed 
them, despite this beincr a city where any

number of people could, and would love to, 
shoot back. That kind of luck is not going to 
hold forever.

It’s well past time for a slap on the hand 
for these kids and others like them w h o  
haven’t gotten the word that such behavior
is wrong.. - >•-. ■ ----v:f-
..-The Alaska Peace Officers Association is 

'drafting legislation that would be a big step 
■ urthe right d i r e c t i o n . . '

A m o n g  other things, it would:
| -Prosecute 16- and 17-year-olds as adults 
when they are charged with commuting a 
-felonious violent crime against a person.

-Retain confidentiality for juveniles 
r  charged with misdemeanors for the first 
: crime only. One freebie for dummies like 

me. After that, it's tell-all and show-all. 
i’ -Change the law to make judges consider 
•• juvenile records as aggravating circum­

stances when sentencing a person as an 
adult

-Ensure that juvenile court-ordered 
restitution continues after an offender’s 
19th birthday. Now, when junior hits 19, 

- such orders cannot be enforced.
It’s a start. It’s a clamed good start.
One thing is certain. Something needs to 

be done —  soon. The system as it stands 
jj now is just not working.

Paul Jenkins is an editor ol The Anchorage Times.



Alaska State Legislature
130 Seward Street, Suite 218 
Juneau, Alaska 99801-2196

Legislative Research Agency
Phone: (907) 465-3991 

Fax: (907) 463-3351

February 8, 1993

MEMORANDUM

Representative Con Bunde

Maureen Weeks« 1 
Legislative Analyst

FROM

Juvenile Waivers under House Bill 100
Research Request 93.125

You asked how many Alaska juveniles charged with offenses committed in 1990 and 1991 
would have been tried in adult court (waived to adult court) if House Bill 100 had been law 
at the time.

BACKGROUND

Any Alaskan under 18 has a right to be heard in juvenile court, where proceedings are secret, 
rather than in adult court, where they are public. This right to "juvenile jurisdiction" must 
be waived before a minor can be tried in adult court.

In Alaska, waiver takes place through a formal court process under AS 47.10.060. A minor 
can be tried in adult court if the judge finds a preponderance of evidence that the minor 
cannot be rehabilitated before the age of 20. When determining if a youth is "amenable to 
treatment," the court must consider the seriousness of the offense, the history of the youth’s 
delinquency, the cause of the delinquent behavior and facilities for treatment.1

Under current law, no juvenile offender in Alaska is automatically tried in adult court 
(waived tg adult court). Under proposed House Bill 100, juveniles would be presumed 
waived to adult court if;

'"DFYS Juvenile Waiver," March 1989, Division of Family and Youth Services, Alaska 
Department of Health and Social Services, Juneau, p. 1.



• they were charged with murder (first degree, second degree, attempted or 
solicited);

• they were charged with an unclassified or class A felony and had previously 
been adjudicated delinquent; or

they were charged with a felony of any degree and had previously been 
convicted as an adult for another felony.2

We use the words "presumed waived" because under the bill, the juvenile has the right to 
attempt to prove to a judge that he or she would be amenable to treatment before turning 20, 
or that the allegations were not true. It shifts the burden of proof from the prosecution to 
the defense.

Representative Bunde
February 8, 1993
Page 2

JUVENILES WHO WOULD HAVE BEEN WAIVED: 1990 AND 1991

A total of 20 juveniles would have been tried in adult court in 1990 and 1991, if they were 
unable to prove to a judge that they should remain in juvenile court. These 20 cases include;

• six first-degree murder charges; 

one second-degree murder charge; 

three first-degree sexual assault charges;

• two first-degree sexual abuse charges;

three arson charges;

• three robbery charges;

• one first-degree assault charge; and

• one first-degree escape charge.

2An adjudication as a delinquent is a finding by a court that the minor has committed 
acts that would be crimes if they had been committed by an adult. It is tantamount to a 
conviction.



The attached chart lists the juveniles presumed waived under HB 100.

A NOTE OF CAUTION ABOUT THIS DATA

The Department of Health and Social Services provided us with a database for the years 
1990 and 1991. We worked from this database and the Youth Corrections administrator later 
checked the database by hand to make certain that it included all prior adjudications. That 
search showed that it did not. For this reason, it is possible that we have missed some 
juveniles who would have been presumed waived.

I hope this information is useful. I f you have any questions, or want additional information, 
please contact this agency.

Representative Bunde
February 8, 1993
Page 3

Attachment



JUVENILE FELONY OFFENDERS PRESUMED WAIVED TO ADULT COURT IN 1990 AND 1991 
UNDER HOUSE BILL 100 OF THE 18TH ALASKA LEGISLATURE

Identification
Offense for Which the Minor 

is Presumed Waived Prior Adjudication as a Delinq uent
Class of

Age at Class of Date Date of Prior Charge Adjudicated
Date of Birth - Sex Referral Referral Charqe Offense Referred Adjudication Adjudicated Offense

1990
08/13/73 - Male 17 Murder 1 Unclassified 12/06/90
06/05/73 - Male 16 Murder 1 Unclassified 05/24/90
01/24/74 - Male 16 Murder 2 Unclassified 03/17/90
04/12/74 - Male 15 Sexual Assault 1 Unclassified 03/16/90 02/21/90 Burglary 1 "B" Felony
06/04/72 - Male 17 Robbery 1 "A" Felony 05/24/89 05/11/90 Criminal Mischief 2 "C" Felony
06/08/73 - Male 16 Arson "A" Felony 02/10/90 01/09/90 Burglary 2 "C" Felony

1991
12/21/73 - Male 17 Murder 1 Unclassified 09/20/91
02/03/74 - Male 17 Murder 1 Unclassified 04/18/91
10/24/76 - Male 15 Murder 1 Unclassified 12/10/91 & ! 2/13/91
06/15/74 - Male 17 Murder 1 Unclassified 12/13/91
06/05/74 - Male 16 Sexual Assault 1 Unclassified 01/08/91 06/05/90 Theft 2 (02/05/90) "C" Felony

Burglary 1 (04/22/90) "B" Felony
11/18/75 - Male 15 Sexual Assault 1 Unclassified 02/02/91 07/26/90 Burglary 1 "B" Felony
11/15/73 - Male 17 Sexual Abuse 1 Unclassified 08/30/91 07/25/91 Robbery 1 "A" Felony
01/19/74 - Male 17 Sexual Abuse 1 Unclassified 04/23/91 12/04/89 Sexual Assault 1 Unclassified
10/13/75 - Male 15 Arson 1 "A" Felony 08/02/91 11/02/89 Theft 2 "C" Felony
03/06/74 - Male 17 Escape 1 "A" Felony 10/13/91 02/13/91 Escape 2 "B" Felony

10/12/89 Burglary 2 “C" Felony
10/03/74 - Male 17 Robbery 1 "A" Felony 04/23/91 03/05/90 Criminal Mischief 2 "C" Felony
05/20/73 - Male 17 Arson 1 "A" Felony 03/07/91 10/26/90 Arson 1 "A" Felony
06/19/74 - Male 17 Assault 1 "A" Felony 10/28/91 09/21/89 Burglary 1 "B" Felony
08/17/76 - Male 15 Robbery 1 “A" Felony 11/29/91 10/08/91 Burglary 1 "B" Felony

Note: Under CSHB 100, a juvenile offender aged 15 through 17 would be waived to adult court if charged with the following offenses:
* first-degree murder, second-degree murder or attempted or solicited murder;
* an unclassified felony ora class A felony and the juvenile had previously been adjudicated delinquent fora felony offense; and
* a felony of any degree and the juvenile previously had been convicted of a felony.

The juvenile would have the right to attempt to prove that he or she would be amenabie to treatment before age 20.
Data provided by the Department of Health and Social Services.
Prepared by the  Leg is la tive  Research  A gency , Feb rua ry 1993 (93 .125).
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Date Referred: Januaiy 29, 1993 FURTHER REFERRALS

Date of Committee Action

The HEALTH. EDUCATION AND SOCIAL SERVICES Committee considered

HOUSE BELL NO. 100 PROSECUTION OF JUVENILE FELONS

An Act relating to criminal charges brought against minors

| ] the same title 
I ] a new title

RECOMMENDATIONS:
be replaced w ith____________
[ ] have attached amendments(s)
[ ] do pass
[ ] do not pass
[ ] no recommendations
Of" individual recommendations
[ ] additional referral to the___ Committee

ADOPTS

APPROVES PREVIOUSATTACHES NEW FISCAL NOTE(s) (Depi/Daic)

[jf] fiscal impact
'’Aductcc..

] zero fiscal note(s)zero fiscal note

SIGNING DO PASS OTHER RECOMMENDATIONS

CHAIRMAN'S SIGNATURE
o/i-t/i-1 , r  4? r



FISCAL NOTE SUMMARY— HB 100, Charges Against Minors

A g e n c y  Am ount

D e p t , o f  P u b l i c  S a f e t y  - 0 -

O f f i c e  o f  P u b l i c  A d v o c a c y  5 2 . 2

P u b l i c  D e fe n d e r  A g e n c y  8 9 . 3

D e p t , o f  H e a l t h  & S o c .  S e r .  - 0 -



’ F I SCALNO TE
S T A T E  OF A LA SK A  BILL NO: HB 1QQ

1993 LEG ISLA T IV E  SESS IO N

Revision Date: ______________________
Title: * An ar.r relating tn criminal charges
.hfunohr aoainsf minnr.s.

Dept. Affected: 
BRU:
Component:

Pnhlir. Safety
Alaska Stare Tronners
nptarhmpnts_

Sponsor:
Requestor:

Representative Bnnrle
Representative Bunde COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

799

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-
CAPITAL -0- -0- -0- -0- -0- -0-
REVENUE FUND -0- -0- -0- -0- -0- -0-
SOURCE:

FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Proqram Receipts
1006 GF/MHTIA
Other
TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY 93) impact: $
ANALYSIS: (Attach a separate page if necessary.)
No significant fiscal impact upon the Alaska State Troopers is anticipated.

Prepared By: 
Division:

Francis C Allan
Alaska State Troopers

Phone:
Date:

-2S3-J5fiai.

02/05/93

Approved by Commissioner: 
Agency:

Date: 2/5/93
L. Burton, Dent, nf Pnhlin Safety

PREPARER TO PROVIDEALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For fu rthe r d is tr ibu tio n  in fo rm a tio n  ca ll the G ove rno r's  Leg is la tive  O ffice

r«  iK92 Page 1 o f 1



S T A T E  O F  A L A S K A

1993 L E G IS L A T IV E  S E S S IO N

F IS C A L  N O T E
B E L L  N O . H B  100

Revision Date:_____________________________
Title: 'An Act relating to criminal charges brought against
minors.'__________________________________
Sponsor: Representative Bunde__________________
Requestor: House HESS

Department Affected: Admin stration
BRU: Office of Public Advocacy
Component: Office of Public Advocacy

COMPONENT SERIAL NO. 43

EXPENDITURES/REVENUES:
OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 4.0 4.1 4.2 4.3 4.4 4.5
CONTRACTUAL 48.2 49.6 51.1 52.6 54.2 55.8
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 52.2 53.7 55.3 56.9 58.6 60.3

CAPITAL 0 0 0 0 0 0

REVENUE 
FUND SOURCE: 0 0 0 0 0 0
FUNDING:
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 52.2 53.7 55.3 56.9 58.6 60.3
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 52.2 53.7 55.3 56.9 58.6 60.3
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY93) impact: None
ANALYSIS: (Attach a separate page if necessary.) 
See Attached Analysis

Prepared by: Brant McGee. Public Advocate
Division: Office of Public Advocacy

Approved by Commissioner: Nancy Bear Usera 'lu 
Agency: Administration JV

_______ i
m rv
m  i

Phone: 274-1684 
Date:_________

Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Rev 11/92
2/l£G93/3601.kp/t

Page 1 of 2_
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C O N T I N U A T IO N  o f  F IS C A L  N O T E  A N A L Y S IS  

For Bill/Resolution No HB UIQ---

P a s s a g e  o f  H B100 w i l l  c a u s e  fu n d a m e n ta l c h a n g e s  i n  t h e  w ay  t h a t  
many j u v e n i l e  c a s e s  a r e  now p r o c e s s e d  th ro u g h  th e  j u s t i c e  s y s t e m . 
I n  s e v e r a l  im p o r t a n t  c l a s s e s  o f  c a s e s  t h e  b i l l  w o u ld  c r e a t e  a 
p r e s u m p t io n - 't h a t  t h e  j u v e n i l e  i s  n o t  a m e n a b le  t o  t r e a t m e n t  an d  
s h o u ld  t h e r e f o r e  b e  w a iv e d  i n t o  a d u l t  c o u r t -  T h i s  s e c t i o n  o f  t h e  
la w  w i l l  g e n e r a t e  m any m ore  w a iv e r  h e a r in g s  a t  w h ic h  i t  w i l l  b e  
n e c e s s a r y  f o r  b o th  th e  s t a t e  and  t h e  d e fe n s e  to  c a l l  e x p e r t s  i n  
p s y c h o lo g y  a n d  p s y c h i a t r y  t o  p r o v id e  e v id e n c e  t o  t h e  c o u r t  
r e g a r d in g  a m e n a b i l i t y  to  t r e a t m e n t .

D u r in g  c a le n d a r  1992 OPA p r o v id e d  r e p r e s e n t a t i o n  t o  a p p r o x im a t e ly  
20 j u v e n i l e s  who w e r e ‘ s u b j e c t  to  cm  r e n t - w a iv e r -  p r o c e e d in g s . I t  
i s  a n t i c i p a t e d  fh 'a ’t  p a s s a g e ' o f  HB100 w o u ld  g e n e r a t e  a t  l e a s t  10 
m ore c a s e s  s t a t e w id e  t h a t  w o u ld  i n v o l v e  b o th  w a iv e r  p r o c e e d in g s  
and s u b s e q u e n t  p r o c e e d in g s  i n  a d u l t  c o u r t .  A v e ra g e  c o n t r a c t o r  
c o s t s  f o r  t h e s e  c a s e s  d u r in g  c a le n d a r  1992  i n  A n c h o ra g e  w as 
$ 3 , 8 2 0 - 0 0 .  E x p e r t  c o s t s  a r e  e s t im a t e d  a t  $ 1 . 0  p e r  c a s e .  Th e  
c o n t r a c t u a l  c o s t s  r e f l e c t e d  on th e  a t t a c h e d  f i s c a l '  n o te  a r e  
t h e r e f o r e  $ ^ 8 . 2  f o r  F Y 9 4 .

T h e  a u t o m a t ic  w a i v e r  p r o v i s io n s  o f  H B100 a r e  a l s o  t r i g g e r e d  
w h e n e v e r  a  j u v e n i l e  c h a rg e d  w i t h  a C l a s s  A o r  U n c l a s s i f i e d  f e lo n y  
h a s  b een  p r e v i o u s l y  a d ju d ic a t e d  on a f e l o n y .  T h i s  p r o v i s i o n  i s  
l i k e l y  to  g e n e r a t e  m any m ore  c o n t e s t e d  a d ju d i c a t io n s  i n  j u v e n i l e  
c o u r t  b e c a u s e  a n y  a d m is s io n  to  a f e lo n y  w o u ld  c r e a t e  th e  
n e c e s s a r y  p r e d i c a t e  f o r  an  a u t o m a t ic  w a iv e r  i f  t h e  j u v e n i l e  w as 
l a t e r  c h a r g e d  w i t h  a s e r i o u s  f e l o n y .  T h e r e  i s  l i t t l e  d o u b t t h a t  
H B100 w i l l  g e n e r a t e  m ore c o n t e s t e d  a d j u d i c a t i o n s ,  b u t  b e c a u s e  we 
a r e  u n a b le  t o  p r o v id e  a n y  e s t im a t e  o f  t h e  c o s t  o f  s u c h  a  t r e n d  i t  
i s  n o t  in c lu d e d  i n  t h e  f i s c a l  n o t e .

I t  s h o u ld  a l s o  b e  n o te d  t h a t  o ne  r e c e n t  w a iv e r  c a s e ,  n o t  y e t  
c o m p le te d , h a s  a l r e a d y  c o s t  t h i s  a g e n c y  $ 8 , 7 5 5 . 0 0 .

2page t  _ o f



F IS C A L  N O T E

Rewsion Date:__________________________________
life ‘An Act relating to criminal charges brought against minors.*

Sponsor Representative Bunde_______________________
Reijuestor  '______________________________COMPONENT SERIAL NO. 1631

S T A T E  O F A L A S K A  B E L L  N O . H B  100

1933 L E G IS L A T IV E  S E S S IO N

EXPENDITURES/REVENUES:
OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES 62.3 64.2 66.1 68.1 70.1 72.2
TRAVEL 6.0 6.2 6.4 6.4 ..8 7.0
CONTRACTUAL 15.0 15.5 16.0 16.5 17.0 17.5
SUPPLIES 2.0 0 0 0 0 0
EQUIPMENT 4.0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 89.3 85.9 88.5 91.2 93.7 96.7

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0
FUND SOURCE:
FUNDING:
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 89.3 85.9 88.5 91.2 93.7 96.7
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
OTHER 0 • 0 0 0 0 0
TOTAL 89.3 85.9 88.5 91.2 93.7 96.7
POSITIONS:
FULL-TIME 2.0 2.0 2.0 2.0 2.0 2.0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY93) impact:_______
ANALYSIS: (Attach a separate page if necessary.) 
See Attached

Prepared by: John Salemi, Public Defender_______ J________________  Phone: 279-7541
Division: Public Defender Agency 7? Dale:________

Approved by Commissioner Nancv Bear Usera /h yAgency: Administration ' i  \i i Date: ,=>
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 

For further distribution information call the Governor's Legislative Office 
Rev 11/92 Page 1 of__5
a,tEG93/17/03625.KP,'1

Department Affected: Administration 
BRU: Public Defender Agency 
Component: Public Defender Agency



F IS C A L  N O T E

S T A T E  O F  A L A S K A  B E L L  N O . H B  100
1993 L E G IS L A T IV E  S E S S IO N

ANALYSIS: (continued)

Fiscal Impact

It is the Public Defender's position that there will be a distinct fiscal impact on this agency if HB 100 passes into law. In prior years when similar legislative 
proposals were being promoted the Department of Law had suggested that ten (10) or less children would be affected statewide by this type of legislation. 
The Public Defender Agency is very skeptical of those estimates. The changes proposed provide for automatic waiver of juveniles 15 years of age and 
older accused of murder, attempted murder and/or solicited murder. This bill also provides for waiver for any 15-year old or above charged with an 
unclassified or class A felony under certain circumstances. Those circumstances involve the prior criminal/juvenile history of the child in that where a minor 
has previously been adjudicated as a delinquent in this or another jurisdiction for felony level conduct the case will go to adult court. The Public Defender 
Agency estimates suggest that there will be at least ten cases in Anchorage which will trigger waiver into adult court under this new proposal. Olher areas 
of the slate will generate additional cases.

Other juvenile cases will also be affected by this law in that it will be very important for lawyers representing minors accused of delinquent acts to advise 
them of the effect of admitting felony level conduct. The minor will be advised that a serious subsequent charge following admission to felony level conduct 
in a petition of delinquency will result in likely waiver into adult court concomitant with the serious penalties which are available and regularly imposed. 
The result will be that many more original petitions against minors will be contested in juvenile court. Under the current system most kids 'fess up' and 
little court wrangling occurs as a guilt or innocence. The court and the parties can then focus on therapy and rehabilitation. The new system will undermine 
this focus and will create a labor intensive adjudicative stage lor both prosecution and defense.

In FY 92 the Public Defender Agency processed 17,094 cases wilh only 54 staff attorneys spread out over 12 office locations. Of these 17,0004- case, 
500 were juvenile delinquency matters. Because juvenile proceedings in the past have been less adversarial than adult court case proceedings, resources 
were not focused in that arena. If this bill becomes law more resources will be required. Currently in the Anchorage office, for example, one lawyer handles 
all juvenile matters. In FY 92 she processed 226 cases. (It should be noted that national caseload standards indicate that an attorney handling juveniie 
delinquency matters should not handle more than 200 cases per year.) This proposal will intensify the litigation in all juvenile cases wherein felony conduct 
is alleged, will increase the number of waiver cases and will generally change the character of the juvenile justice system, not necessarily for the good.

Given the above the Public Defender Agency will require an additional one-half time attorney with felony level experience as well as a half-time paralegal. 
This team will work both in Anchorage and Fairbanks to handle waiver petitions and to give support to the general juvenile caseloads at those locations. 
Some Bush travel may also be required in that juvenile cases are filed all over the state. One final note with respect to fiscal impact-resources for special 
kinds of cases cannot be evaluated in a vacuum. In the last five years the Alaska Public Defender Agency has experienced a 45 percent increase in its 
overall caseload. Much of the increase is due to beefed up criminal prosecution efforts on Ihe part of the state. Additionally, Child in Need ol Aid cases 
are skyrocketing, which directly affects the ability of family law lawyers, especially in Anchorage, to devote time to juvenile cases. Given these 
circumstances, the fiscal note herein is seen as a very modest reaction to the effects of HB 100.
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S T A T E  O F  A L A S K A
1993 L E G IS L A T IV E  S E S S IO N

ANALYSIS: (continued)

100 Personal Services
1/2 Attorney III (Anchorage)
1/2 Paralegal Assistant II (Anchorage)

200 Travel:
Professional and Experts

300 Contractual:
Expert Witnesses, office space

400 Supplies:

500 Equipment (cne-time):

F IS C A L  N O T E

B IL L  N O . H B  100

Budget Analysis

36.5
6.0

15.0

15.0

2.0

 4J)

TOTAL 89.3

8/17/log93/03625.KP/3 Pago 3



Position Title
Attorney III

Time Status
PPT

Staff Months
6.0

TY PE O F EX PE N D ITU R E

I  Salary

Benefits

P re m iu m  P ay

O ilier

T o ta l P erso n a) S erv ices

26,652.0

9,897.0

36,5*19.0

T ravel

C o n trac tu a l

C o m m o d ities

E q u ip m en t

O th er

T ota l C ost

F U N D IN G  S O U R C E  FO R  T O T A L  C O S T

Federal R eceip ts 1002

G.F. M atch 1003

G eneral F un d 100*1
I-A R eceipts 1007

C IP  R eceipts 1061

O th e r

A M O U N T

36,5*19.0

3,000.0

15,000.0

1,000.0
2,000.0

57,5*19.0

57,549.0

9 /L E G 93  /0 3 6 2 6 .k p

No. of Positions Range / Step
22/A

Location
Anchorage

Darg. Unit
PX

Election District

J u s t i f i c a t io n
C o n s id e r in g  th e  fiscal im p a c t o n  th e  P ub lic  D efen d e r A gency , it a p p e a rs  th a t 1 /2  a tto rn e y  w ith  
fe lony  level e x p e rien ce  w ill be  r e q u ire d  as w ell as th e  c o m m itm e n t o f  a ha lf-tim e  p a ra leg a l. This 
a tto rn e y  a n d  h a lf-tim e  p a ra leg a l w ill likely  be  sited  in  th e  A n c h o ra g e  office b u t w ill be  ca lled  on  
to h a n d le  w a iv e r  p e titio n s  in  A n ch o rag e , F airbanks, a n d  ce rta in  b u s h  areas.

L

Request For 
N ew  Position

A G E N C Y  A D M IN ISTR A TIO N FY 94
UPU P ublic  D efen d er A g en cy

C O M P O N E N T  P ublic  D efen d er A g ency



R equest For 
N e w  P osition

A G E N C Y  A D M IN ISTR A TIO N

BRU P ublic  D e fen d e r A g en cy

C O M P O N E N T  P ub lic  D e fen d e r A gency

Position Title
Paralegal Assistant II

No. of Positions Range / Step
16/A

Barg. Unit
GGU

T im e  S ta tu s S ta f f  M o n th s

TY PE O F E X PE N D IT U R E

L ocation
A n c h o ra g e

E lec tio n  D is tr ic t

A M O U N T Ju s tif ic a tio n

Benefits

P re m iu m  Pay

O th er

T o ta l P e rso n a l S e rv ic e s

18,222.0

7,534.0

25,756.0

T ravel

C o n trac tu a l

C o m m o d itie s

E q u ip m en t

O ther

T o ta l C ost

F U N D IN G  S O U R C E  FO R  T O T A L  C O S T

3,000.0

2,000.0

31,756.0

C o n s id e rin g  th e  fiscal Im p ac t o n  th e  P ublic  D efen d er, it a p p e a rs  th a t 1 /2  a tto rn e y  w ith  fe lony  
level e x p e rien ce  w ill b e  r e q u ire d  as w e ll a s  th e  co m m itm e n t o f a  h a lf-tim e  p a ra leg a l. Tlals 
a tto rn e y  a n d  h a lf-tim e  p a ra le g a l w ill like ly  be  s ite d  in  th e  A n ch o rag e  office b u t w ill b e  ca lled  o n  
to  h a n d le  w a iv e r  p e titio n s  in  A n ch o rag e , F airb an k s, a n d  ce rta in  b u sh  a reas .

Federal R eceip ts 1002

G.F. M a tch  1003

9 /L E C 9 3  /0 3 6 2 6 .k p

G enera l F un d 31,756.0



STATE OF ALASKA
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FISCAL N O TE
HILL NO. IIH 100

Sponsor:

"An act relating to criminal charges 

brought against minors." 

Representative C. Dunde

Depl. Affected: Health and Social Services 

8 RU: Youth Facilities .Services

Component: MYC.l'YF.NYRJYC & BYF
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Expenditures/Revenues: (Thousands of Dollars'
OPERATING FY94 FY95 I FY96 FY97 I FY98 I FY99
PERSONAL SERVICES I ! I
TRAVEL I I I
CONTRACTUAL I I I
SUPPLIES I ! i
EQUIPMENT I i i
LAND & STRUCTURES I I I
GRANTS. CLAIMS I I I
MISCELLANEOUS ! I I
TOTAL OPERATING 0.0 0.01 0.0 0.01 0.0! 0.0

I CAPITAL
REVENUE FUND SOURCE I ! I I I
FUNDING: (Thousands of Dollars)
1002 Federal Receipts I I ! I
1003 GF Match I i I I
1004 GF I I I I
1005 GF/Program Receipts I I I I
1006 GF/MHTIA i I I I
Ot.ier I I I I
TOTAL 0.0 I 0.01 0.0 0.0 I o o !§

POSITIONS:
FULL-TIME I I I I
PART-TIME I I I I
TEMPORARY I I i :
Estimate of current year (FY93) impact: 0.0
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See attached for Fiscal Note Analysis
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Fiscal Note 
HB 100

ANALYSIS:

This bill would require the charging, prosecuting, and sentencing in adult court juveniles 
age 15 and older who are alleged to have committed the following crimes: 

murder, attempted murder, or solicited murder;
an unclassified or A felony and the youth has been previously adjudicated as a 
delinquent for a felony offense;
or for a felony of any degree if the minor has been previously convicted as an 
adult for a felony offense.

Although the bill states that such minors will be charged, prosecuted and sentenced in 
adult court for the crimes mentioned above, it is unclear where such a minor will be 
"housed" during each stage of the process. The Department of Health & Social Services 
assumes that youth convicted and sentenced unoer the adult system woula be 
incarcerated in adult facilities.

Based on this assumption, there would be no additional costs to the Department resulting 
from this bill.
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FISCAL NOTE SUMMARY— HB 100, Charges Against Minors

A g e n c y  Am ount

A la s k a  C o u r t  S y s te m  ?

D e p t , o f  C o r r e c t io n s  - o -

D e p t . o f  Law  - 0 -

D e p t . o f  P u b l i c  S a f e t y  - o -

O f f i c e  o f  P u b l i c  A d v o c a c y  5 2 . 2

P u b l i c  D e fe n d e r  A g e n c y  8 9 . 3

D e p t , o f  H e a l t h  & S o c .  S e r .  - 0 -



FISCAL NOTE
1993 LEGISLATIVE SESSION

2 - 5 - 9 3Revision D a t e : ____________________
Title:

STATE OF ALASKA BILL NO. HE 100

A n  A c t  r e l a t i n g  t o  c r i m i n a l  c h a r g e s
b r o u g h t  a g a i n s t  m i n o r s .

O a p t  A f f e c t e d : ________________________
8 R U :  I n s t i t u t i o n s
C o m p o n e n t :

D e p a r t m e n t  o f  C o r r e c t i o n s

I n s t i t u t i o n s

Sponsor
R e q u e s t o r

R e p .  B u n d e
R e p .  B u n d e

ExpenditureslRavemm

C O M P O N E N T  S E R I A L  N O .

( T h o u s a n d s  of  Do l l ars)

1 8 6 0

O P E R A T I N G F Y 9 4 F Y 9 5 F Y 9 8 F Y 9 7 F Y 9 8 F Y 9 9
P E R S O N A L  S E R V I C E S  
T R A V E L  
C O N T R A C T U A L  
S U P P L I E S  
E Q U I P M E N T  
L A N D S  S T R U C T U R E S  
G R A N T S ,  C L A I M S  
M I S C E L L A N E O U S
T O T A L  O P E R A T I N G - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

C A P I T A L

R E V E N U E  F U N D  S O U R C E :

F U N D I N G : ( T h o u s a n d s  of  O o l l i r s l

1 0 0 2  Federal  R e c e i p t s
1 0 0 3  G F  Ma t c h
1 0 0 4  G F
1 0 0 5  G F / P r o g r a m R e c e i p t s
1 0 0 6  G F / M H T I A  
Other
T O T A L - 0 - - 0 - -Q-.  . - n - - o - - 0 -  1

P O S I T I O N S :
F U L L - T I M E
P A R T - T I M E
T E M P O R A R Y

E s t i m a t e  i f  c a m a t  y a a r  ( F Y 9 3 I  i m p a c t  t -0-

A N A L Y S I S : (Attach  a  s e pa ra t a  p e g s  i i  necessary)

T h e  f i s c a l  i m p a c t  o f  t h i s  l e g i s l a t i o n  i s  m i n i m a l  s i n c e  t h e  D e p a r t m e n t  o f  C o r r e c t i o n s  
a l r e a d y  r e c e i v e s  a  n u m b e r  o f  a d j u d i c a t e d  d e l i n q u e n t s .

D a n a  L a T o u r .  S p e c i a l  A s s i s t a n t !  
C o m m i s s i o n e r ' s  O f f i c e
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A g e n c y :
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D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(007) 465-3867 o r  465-2350 
F A X  (007) 465-2020 
M a i l  S lo p  3101

130 Seward Street. Suite 400
Juneau, Alaska 00801-2105

M E M O R A N D U M February 10, 1993

SUBJECT: House Bill 100. criminal charges against minor-sectional 
analysis

TO: Repre— ^ n

FROM: Jack Chenoweth 
Legislative£etm

The measure provides for automatic treatment of certain juveniles 15 years of age 
and older as adults for purposes of disposition of certain criminal offenses.

Section 1 of the bill provides that a minor under 18, but at least 15, must be fried as 
an adult if the minor is charged with 1) murder or attempted or solicited murder; 2) 
an unclassified or class A felony, and the minor has been previously adjudicated 
delinquent for felonious conduct; or j ) any felony, if the minor has been previously 
adjudicated delinquent for felonious conduct, or has been previously tried and 
convicted as an adult on a felony charge. The minor must also be tried as an adult 
on all related charges (e.g., a charge of burglary for breaking into a house to commit 
a rape).

Under the other changes made by section 1, the minor may petition the court to be 
tried under juvenile procedures, notwithstanding the charges against him or her. The 
minor bears the burden of persuading the court that juvenile proceedings would be 
appropriate, unless the minor contends that he or she cannot be properly tried as an 
adult (for instance, that he or she has not previously been adjudicated delinquent for 
felonious conduct). In that case the state bears the burden of proving that the minor 
has been previously adjudicated delinquent as the state alleges.

Finally, section 1 provides that current law, allowing the state to seek prosecution as 
an adult of any minor for any offense, remains in effect. (Under current law, the 
snte must show that the minor is not likely to be amenable to treatment before 
reaching age 20.)

Section 2. adding a new subsection to AS 47.10.060, introduces the opportunity for 
a minor to present the evidence of a professional that the minor is amenable to



treatment before reaching the age of 20, the threshold requirement to consideration 
of whether the minor shall be treated as a juvenile or tried as an adult.

Section 3 provides that a minor who is charged as an adult under section 1, but who 
is convicted only of a lesser offense that would not have given rise to an adult charge 
under that section, shall have his or her case disposed of under juvenile proceedings. 
However, the state may petition the court to sentence the minor as an adult, in which 
case the state must show that the minor would not be amenable to treatment before 
age 20.

Section 4 provides that the bill, if enacted, would apply only to offenses committed 
after the effective date of the enactment.

Representative Con Bunde
February 10, 1993
Page 2
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R E P R E S E N T A T IV E  C O N  B U N D E  
CO-CHA IR  HEALTH . EDUCATION 

& S O C IA L  S E R V IC E S

Alaska £s>tate legislature DURING SESSION:
STATE C A P IT O L  

J U N E A U .  A L A S K A  99801-1182
C AP ITO L  R O O M  112 

O F F IC E  (907) 465-4843

peruse of itepresentntibes

SPONSOR STATEM ENT

HB 100

"AN ACT RELATING TO CRIMINAL CHARGES BROUGHT AGAINST MINORS"

The juvenile justice system does not deal effectively with violent or chronic 
juvenile offenders. T1 e most significant problem with keeping offenders in 
the juvenile system whose traits and behavior are more like those of adult 
criminals is the threat these offenders pose to the rehabilitation of other 
juveniles and to the public safety. HB 100 resolves this problem, and does so 
in a way that balances the needs of society ic be protected from dangerous 
offenders against the importance of keeping the vast majority of minors in 
the juvenile justice system.

HB 100 requires the most dangerous classes of juvenile offenders to prove 
that they are amenable to treatment before they can be kept within the 
juvenile justice system. Under HB 100, the burden of proof is satisfied only 
when the minor is 15 years of age or older and (1) is charged with murder or 
attempted or solicited murder; (2) is charged with an unclassified ( e.g. forcible 
rape) or class A felony ( e.g. first degree assault) and has previously been 
adjudicated as a delinquent for a prior felony offense; or (3) has previously 
been prosecuted as an adult.

Under present law, offenders who clearly meet the standard for waiver, who 
clearly w ill be prosecuted as adults, and who clearly face decades of 
incarceration, are housed in youth correctional facilities during the period of 
months or years while a waive decision is pending. Presence of these 
offenders in youth facilities is detrimental to the rehabilitation of those 
minors who are effectively being treated with the juvenile system. Under HB 
100, these offenders would be placed in adult correctional facilities 
immediately upon arrest. As a result, the ability to successfully treat other 
minors w ill be enhanced.

Under current law, w ith only one exception, no matter what crime is 
committed or how many felony convictions the person has, a person under 
18 who is convicted of a crime is released from all state supervision at age 20.



HB 100
Sponsor Statement

The person must be released even if it is dear that the person continues to 
present a serious threat to the public safety. This is a definate threat to public 
safety. Particularly in light of the rising violent crime rate, laws that allow the 
knowing release of violent offenders into the community, as is the case with 
Alaska's existing juvenile delinquency laws, must be changed.

Under present law, a dangerous minor can be supervised beyond age 20 only 
if the minor is waived into adult court. And, waiver is permissible only if the 
state proves that the minor cannot be rehabilitated before juvenile 
jurisdiction ends. The typical basis for waiver was describe in a March 1989 
DFYS report: "In most cases, the decision to waive depends on the belief of 
psychologist and psychiatrists that a youth cannot be rehabilitated before 
juvenile jurisdiction expires. If these 'expert' witnesses do not provide 
overwhelming testimony that the youth is not amenable to treatment, then 
the statutory framework presumes the the juvenile with be tried in juvenile 
court. The court can give little or no consideration to community interests 
requiring restraint or disdpline."

In 1989, the Court of Appeals ruled that requiring minors to be examined by 
psychiatrists and psychologists to determine amenability to treatment is 
unconstitutional, R.H. v. State, 777 P.2d 204 (Alaska App. 1989). Since then, 
courts have been forced to decide whether a minor is or is not amenable to 
treatment without the benefit of expert psychiatric or psychological testimony. 
Because the level of potential dangerousness of minors who commit first 
degree murders or with a record of committing felony offenses is so high, it is 
critically important that courts have access to this type of information before 
deciding whether the minor should be treated as an adult or a juvenile. The 
only way it is constitutionally possible for the courts to get this information is 
to switch the burden of proving amenability to treatment from the state to the 
minor.

Note on Constitutionality: HB 101 is a valid exercise of legislative power 
under the Alaska Constitution. The Alaska Court of Appeals in W.M.F. v 
State, 723 P.2d 1298,1300 ( Alaska App. 1986) specifically held that "a juvenile 
offender has no constitutional right to be tried in a juvenile court. Rather it 
is a right granted by the state legislature, and the legislature may restrict or 
qualify the right as it desires."



V IC T IM S

February 5/ 1993

Representative Con BunSe- 
Alas'ka State Legislature 

. 2 & 0 . Box V
Juneau, Ala s k a  99811

Dear fepreientative^unde.

This le tte r is in support of HB 100, "An Act - relating to criminal 
charges brought against minors."

As a co-founder o f V ictim s fo r  Ju s t ic e  in  Anchorage, I  have 
seen, p e rson a lly  and p ro fe ss io n a lly , how v io le n t  and b ru ta l 
crimes by minors can be. We need HB 100 to pass to  show minors 
th a t they w i l l  not be t r ie d  in  the ju v e n ile  co u rt system when 
they ccranit a se rio us fe lony o r murder. In  the p a s t , ju v e n ile s  
have been segregated in  the a d u lt p riso ns ra th e r  than u t i l i z in g  
ju v e n ile  detention ce n te rs , as in  the Winona F le tc h e r  case . She 
was housed in  Cook In le t  p r io r  to  t r i a l .

I  urge you and the Housfe o f Representatives co pass 
HB 100.



I
Anchorage Daily News Monday, January 25, 1993 B5

THE VOICE OF THE TIMES

Some kids need more punishment than slap on hand

#* iif

By PAUL JENKINS
Remember Alex Fellcer? H e  was the guy 

clubbed and beaten by five punks as he 
walked along Spenard Road just before 
Christmas. Guess what? Three of those 
same little darlings went on an even more 
violent spree just days later. This tiine, the 
bunch h a d  a gun. This time they hurt 
someone else.

In the most recent episode, it’s alleged 
they —  and a few n e w  buddies —  rolled a 
drunk, tried to carjack a pizza delivery guy, 
stole a w o m a n’s car at gunpoint, shot at a 

1 cab driver and attacked and seriously in­
jured a 15-year-old boy waiting in a car for 
liis parents -to come out of the Fred Meyer 
store on Northern Lights.
. Wh a t  else they were up to that night is 

anybody’s guess. But what they did during 
those two nights could have happened to 
any of us unfortunate to be in the wrong 
place at the wrong time.

All these thugs are between 15 and 17 
years old. At least two of them' are k n o w n  to 
juvenile authorities for past property 
crimes. They have fallen into the category 
of being the usual cusp :cts w h e n  things 
like this happen. A n d  you wonder w h y  cops

Mr. Felker —  and w h o  
were involved in the 
crime spree a few days 
later — 1 h a d  been' 
charged as adults to be­
gin with', they likely 
would not have been on 
the street to be involved 
in the second round of 
fun. A n d  the knowledge 
that the law was coming . , .
d own hard on them m a y  J S H K i n S  

have kept their buddies off the street as 
well. i

As it is now, they have the protection of 
the juvenile justice system. W e  don’t k n o w  . 
w h o  they are. For all w e  know, they’re liv­
ing next door. W e  likely w o n’t k n o w  what 
happens to them. But in comparison to 
what they would have gotten in adult court, 
they'll just get their, little hands slapped. All 
of this, of course, is designed to let the little 
dears grow up and become responsible 
adults without the onus of a criminal 

record. . • ’V ^ -
That’s great. Those s a m e  protections

•' .<30 - t jh r i r i v
went.over the lineJ-But then,',my friends
and I'didn’t try tojshoot anybody or club

... them or, hit them i^|he head .with hockey
;■. sticks.;$Ve were stupid and insensitive, but

- w e  weren’t violent.,^ ivli-ri
And-teen-agers have not changed. Kids, ■

good; kids who will grow up to be good citi-
• . zens^do crazy, non-vfolent things. Get them

together and the Iowest-common-denomi-
y 1 natbrthirig goes to'vgork They become hor-
'••mones with ears. Bjgt, hopefully,-it passes.

They should be allowed to grow; up, get into

college^get jobs and proceed with their lives
when:.their brains.actually begin to func-

• tiori. ;L'. - H0 i 
‘ ■'But: violent kidsxan growfip to be vio­
lent adults. If they h&ve a career track lead­
ing to more and more violence, w e  should 
be trying to derail i h e m  now, before some

‘ poor soul has to deaf with them in the rnid-
• die of the night. J

I think when youre 15,16, 17 years old 
you should have a vague notion that hurt­
ing someone else is| wrong, and when you 
step over the line,'you should pay. About 
99.5 percent of the kids k n o w  that. It’s time 
to deal with thoserwho haven’t gotten the 
word, i ■ $

This bunch hasvbeen lucky twice. They, 
didn’t kill anybody, despite their being 
armed and shooting a gun. Nobody killed .

number of people could, and would love to, 
shoot hack That kind of luck is not going to 
hold forever. . .

It’s well past time for a slap on the hand
for these kids and others like them w h o  
haven’t gotten.the word that such behavior

'Am o n g  other things, it would;
-Prosecute 16- and 17-year-olds as adults- 
hen they are charged with commiting a 

felonious violent crime against a  person.; .. .
•Retain confidentiality for juveniles 

'charged with misdemeanors for the first 
crime only. O n e  freebie for. du m m i e s  like- 
me. After that, it’s tell-all and ahow-all. ; f 

-Change the law to m a k e  judges consider 
juvenile records as aggravating; circum­
stances w h e n  sentencing a person as an 
adult

-Ensure that juvenile court-ordered. 
restitution continues after an  offender’s 
19th birthday. Now, w h e n  junior hits 19, 
such orders cannot be enforced.

It’s a start It’s a darned good start 
One thing is certain. Something needs to 

be done —  soon: The system 'as it stands 
n o w  is jrat not working. - - - j

Paul Jenkins is an ecftorof The Anchorage Times.



FY 1991
C la s s  of Date of Prior A d ju d ica ted C la s s  of Date of

Referral Referra l Charge Offense Referra l Charge O ffense Referral
17 Murder 1st Unclass. April 1991
17 Murder 1st Unclass. Dec 1990
16 Robbery 1st A-Felony April 1991 Crim Mischief 2nd C-Felony Jan 1990
17 Arson 1st A-Felony March 1991 Arson 1st A-Felony Sept 1990
16 Sexual Assault 1st Unclass. Jan 1991 Burglary 1st B-Felony April 1990
16 Sexual Assault 1st Unclass. Oct 1990 Burglary 2nd C-Felony Oct 1990
15 Sexual Assault 1st Undass. Feb 1991 Burglary 1 st B-Felony June 1990
17 Sexual Abuse 1st Unclass. July 1990 Robbery 1st A-Felony April 1991

Of the above for FY 1391, 3 were petitioned for waiver and 2 were actually waived to adult court. 

FY 1992
C la s s  of Date of Prior A d ju d ica ted C la s s  of Date of

Referral Referra l Charge O ffense Referra l Charge O ffen se Referra l
17 Murder 1st Unclass. Feb 1992
17 Murder 1st Unclass. Sept 1991
15 Murder 1st Unclass. April 1992
15 Murder 1st Unclass. Dec 1991
15 Murder 1st Unclass. May 1992
17 Murder 1st Unclass. Dec 1991
17 Murder 1st Unclass. Jan 1992
17 Murder 1st Unclass. Jan 1992
18 Murder 2nd Unclass. Sept 1991
18 Sexual Abus. 1st Unclass. Aug 1991 Assault 1st A-Felony Aug 1989
17 Escape 1 st A-Felony Oct 1991 Escape 2nd B-Felony Nov 1990
16 Assault 1st A-Felony Jan 1992 Assault 2nd B-Felony Nov 1991
17 Assault 1st A-Felony Oct 1991 Burglary 1st B-Felony Sept 1989
17 Sexual Abuse 1st Unclass. Aug 1991 Robbery 1st A-Felony April 1991
15 Escape 1st A-Felony Oct 1991 Burglary 2nd C-Felony Oct 1991

Of the above for FY 1992, 6 were petitioned for waiver and all were actually waived to adult court.

OFYS February 1993 Data Source. PROBER
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In fa v o r  o f  y o u th  w a iv e r b ill
O u r  society is becoming m u c h  m o r e  vio­

lent and it starts with our youth. The 
juveniles w h o  were committing violent acts 
in the past are only turning around to 
commit even greater offenses today. It is 
time to realize that our youth cannot be 
reformed until they understand that there 
are consequences for their actions. W e  can­
not just slap repeat offenders on the hand 
and place them back on the streets.

Prosecuting certain youth repeat offend­
ers of felonious crimes as adults and stating 
to the public w h o  they are is a step in the 
right direction. It is time to start punishing 
those with violent tendencies b y  expressing 
your support for the youth waiver bill.

• ' * —  John B ruce

-S3.

■3.

S u p p o r t  y o u th  w a iv e r b ill
Law's put (into place 30 years1 ago .'to 

protect youths from ruining their lives w h e n  
■ committing m i n o r  crimes are out of-date. 
T o d a y’s youths are m u c h  m o r e  sophisticat­
ed, commit m o r e  violent crimes and c o m m i t  
t h e m  m o r e  frequently. # , . •• • .- V. . '

The' 16- and 17-year-old repeat violent 
criminals need to ..know that, there..are

;—*  t— ♦u«s»..*«lCtions.VOur\police
:tims can’t find out 
/blved.^Tffe'JJufden
’ted to^theTxbuth^o 

e’tried as a ‘youth; If

•he cannot malf&’that proof,**-16- a n d  17-year- 
olds 7shbuld"b'd^fried as" adults for certain 
crimes. •• ■■ ’■?•• : nj-rot' .

Call your legislator and as c- for support 
for the youth waiver bill. 1 . 1

M  - i f n f o  ^ '? S h ^ r : ^ a y  Mf r
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FAIRBANKS A m U I A T E  OFFICE

Merdes & Merdes, P.C. 
455 3RD- Avenue, Suns 225 
Fairbanks, Aiaska 99701

(907) 452-3741
F e b ru a ry  1 6 , 1993

VIA FAX

Hon. Con Bunde 
House o f  R e p r e s e n t a t iv e s  
C a p i t o l  B u i ld in g ,  Room 112 
Ju n e a u , AK 99811

R e : HB 7 9 , SSHB 86 & RB 100

D e a r R e p r e s e n t a t iv e  B u n d e :

P r e v io u s  t o  y o u r  ap p e a ra n ce  on my r a d io  p ro g ra m , I  had an
o p p o r t u n it y  to  r e v ie w  th e  p ro p o sed  l e g i s l a t i o n  you  a r e  s p o n s o r in g  
i n  an e f f o r t  to  s t re n g th e n  th e  c r im in a l  law B  p e r t a in in g  to  ju v e n i l e  
o f f e n d e r s ,  p a r t i c u l a r l y  i n  th o  a r e a  o f  p r o p e r t y  r e l a t e d  o f f e n s e ,  
su ch  a s  m a l ic io u s  m i s c h ie f .  You a re  a ls o  s e e k in g  t o  chang e  th e  
c u r r e n t  l e g a l  p re s u m p t io n s  w h ic h  p la c e  th e  b u rd en  upon th e  S t a t e  to  
show t h a t  a j u v e n i l e ,  who h a s  com m itted  a s e r io u s  f e lo n y  o f f e n s e ,  
s h o u ld  a p p r o p r ia t e ly  be t r e a t e d  a s  an a d u l t .

A s  yo u  know , I  h ave  ta u g h t  s u b je c t s  r e l a t i n g  to  th e
a d m in is t r a t io n  o f  c r im in a l  j u s t i c e  a t  th e  c o l le g e  and g ra d u a te  
l e v e l s  and I  h ave  s p e n t  many y e a r s  i n  th e  p r a c t i c e  o f  c r im in a l  la w ,  
t h e  m a jo r  p o r t io n  o f  w h ic h  was in  th e  a r e a  o f  c r im in a l  d e fe n s e .

D ra w in g  on t h a t  b a ck g ro u n d , a l lo w  me to  s u g g e s t  t h a t  y o u r
p ro p o se d  ch a n g e s  i n  th e  la w  a r e  n o t o n ly  d e s i r a b le ,  b u t  a r e  lo n g  
o v e rd u e . The age l e v e l  a t  w h ic h  p e rs o n s  com m it s e r io u s  c r im e s  h a s  
b een  s t e a d i l y  lo w e re d  o v e r  th e  y e a r s .  Y o u n g s te rs  o f  th e  ag es 1 4 , 
15 o r  1 6 , who 40 o r  50 y e a r s  ago c o u ld  h ave  p r o p e r ly  been  
c o n s id e r e d  a s  in e x p e r ie n c e d  and u n s o p h is t ic a t e d ,  to d a y  show a  
f r ig h t e n in g  l e v o l  o f  e x p o s u re  to  e x p e r ie n c e s  in v o lv in g  d ru g s , 
s e x u a l  p r o m is c u it y  and a n t i - s o c i a l  b e h a v io r .  Some o f  th e  m ost 
s h o c k in g  r e p o r te d  c r im e s  a r e  b e in g  co m m itted  by  t e e n a g e r s .  U nder 
t h e  p r e s e n t  sy s te m  th e s e  o f f e n d e r s  a r e  e n co u rag ed  to  b e l ie v e  t h a t  
n o th in g  w i l l  happen t o  them  and when th e y  a re  in c a r c e r a t e d ,  t h e y  
a r e  p r e m a tu re ly  r e tu r n e d  to  s o c ie t y  to  Become h a rd e n ed  a d u lt  
c r i m i n a l s .
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W h ile  y o u r  p ro p o se d  b i i l s  do n o t y e t  f u l l y  a d d re s s  th e s e  
p ro b le m s , th e y  make a  w o r th w h ile  s t a r t  i n  th e  r i g h t  d i r e c t i o n .  
P le a s e  f e e l  f r e e  to  u se  t h i s  en d o rsem ent when th e s o  m a t te r s  come up 
f o r  h e a r in g  i n  th e  l e g i s l a t u r e .
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________________________________________________ Component: Public Defender Agency
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PERSONAL SERVICES 62.3 64.2 66.1 68.1 70.1 72,2
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REVENUE 
FUND SOURCE:

0 0 0 0 0 0

FUNDING:
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 89.3 85.9 88.5 91.2 93.7 96.7
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 89.3 85.9 88.5 91.2 93.7 96.7
POSITIONS:
FULL-TIME 0 0 0 0 0 0
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FISCAL NOTE

STATE OF ALASKA BELL NO. HB 100
1993 LEGISLATIVE SESSION

ANALYSIS: (continued)

Fiscal Impact

It is the Public Defender's position that there will be a distinct fiscal impact on this agency if HB 100 passes into law. In prior years when similar legislative 
proposals were being promoted the Department of Law had suggested that ten (10) or less children would be affected statewide by this type of legislation. 
The Public Defender Agency is very skeptical of those estimates. The changes proposed provide lor automatic waiver of juveniles 15 years of age and 
older accused of murder, attempted murder and/or solicited murder. This bill also provides for waiver for any 15-year old or above charged with an 
unclassified or class A felony under certain circumstances. Those circumstances involve the prior criminal/juvenile history of the child in that where a minor 
has previously been adjudicated as a delinquent in this or another jurisdiction for felony level conduct the case will go to adult court. The Public Defender 
Agency estimates suggest that there will be at least ten cases in Anchorage which will trigger waiver into adult court under Uiis new proposal. Other areas 
of the state will generate additional cases.
Other juvenile case s will also be affected by this law in that it will be very important for lawyers representing minors accused of delinquent acts to advise 
them of the effect of admiilin;1 '<ony level conduct. The minor will be advised that a serious subsequent charge following admission to felony level conduct 
in a petition of delinquency will result in likely waiver into adult court concomitant with the serious penalties which are available and regularly imposed. 
The result will be that many more original petitions against minors will be contested in juvenile court. Under the current system most kids ‘fess up’ and 
litUe court wrangling occurs as a guilt or innocence. Tire court and the parties can then focus on therapy and rehabilitation. The new system will undermine 
this focus and will create a labor intensive adjudicative stage for both prosecution and defense.

In FY 92 the Public Defender Agency processed 17,094 cases with only 54 staff attorneys spread out over 12 office locations. 01 these 17,000+ case, 
500 were juvenile delinquency matters. Because juvenile proceedings in the past have been less adversarial than adult court case proceedings, resources 
were not focused in that arena. If this bill becomes law more resources will be required. Currently in the Anchorage office, for example, one lawyer handles 
all juvenile matters. In FY 92 she processed 226 cases. (It should be noted that national caseload standards indicate that an attorney handling juvenile 
delinquency matters should not handle more than 200 cases per year.) This proposal will intensify the litigation in all juvenile cases wherein felony conduct 
is alleged, will increase the number of waiver cases and will generally change the character of the juvenile justice system, not necessarily for the good.

Given the above the Public Defender Agency will require an additional one-half time attorney with felony level experience as well as a half-time paralegal. 
This team will work both in Anchorage and Fairbanks to handle waiver petitions ar.d to give support to the general juvenile caseloads at those locations. 
Some Bush travel may also be required in that juvenile cases are filed all over the state. One final note with respect to fiscal impact-resources for special 
kinds of cases cannot be evaluated in a vacuum. In the last five years the Alaska Public Defender Agency has experienced a 45 percent increase in its 
overall caseload. Much of the increase is due to beefed up criminal prosecution efforts on the part of the state. Additionally, Child in Need of Aid cases 
are skyrocketing, which directly affects the ability of family law lawyers, especially in Anchorage, to devote time to juvenile cases. Given these 
circumstances, the fiscal note herein is seen as a very modest reaction to the effects of HB 100.

8/17/lcfj93/03G2G.KP/2 Page _2_ of _B



FISCAL NOTE

STATE OF ALASKA BELL NO. HB 100
1993 LEGISLATIVE SESSION

ANALYSIS: (continued)
Budget Analysis

100 Personal Seivices
1/2 Attorney III (Anchorage) 36.5
1/2 Paralegal Assistant II (Anchorage) 6.0

200 Travel:
Professional and Experts 15.0

300 Contractual:
Expert Witnesses, office space 15.0

400 Supplies: 2.0

500 Equipment (one-time): 4.0
TOTAL 89.3

8/17/lcg93/03G25.KP/3 Pago



P o s i t i o n  T i t l e N o .  o f  P o s i t i o n s
A tto rn e y  III
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Date Referred: February 17, 1993 FURTHER REFERRALS Finance

Date of Committee Action

The JUDICIARY Committee considered

HOUSE BILL NO. 109 BLOOD TESTS ON SEX CRIME PERPETRATORS

An Act relating to blcod tests for pe: sons charged with sex offenses; and providing for an effective date,

M 'S) c same title 
.1 ] a new title

RECOMMENDATIONS:
be replaced with__________
[ ] have attached amendments(s) 
[X f do pass 
[ ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to the___ Committee

OTHER RECOMMENDATIONS

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): (DepI)
i z l

[Xf fiscal impact /-tg'SS,_________________

APPROVES PREVIOUS:

[ ] fiscal note(s)______

(Dcpt/Datc)

fX) zero fiscal note LA»J -gafcfy [ ] zero ».ocal note(s)

CHAIRMAN'S SIGNATURE



 HB 86 Sanctionr fo r Property-Related Offenses
Subject Of Meeting: HB 109 Blood Tests/Sex Offenders 

HB 127 Presumptive Terms/Firearms Offenders !

R ep . B r ia n  P o r te r , C h a irm a n

H o u s e  J u d i c i a r y  C o m m i t t e e

Date: March 17, 1993 
Place: Capitol Room 120

W h ic h  S u b je c t/Do you Want
•to Testify?__

Business/Personal 
Mailing Address.
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D IV IS IO N  O F  L E G A L  S E R V IC E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

<007) 465-3807 or 365-2350 
FAX (007) 365-2029 
Mail Slop 3101

130 Seward Street, Suite 309
Juneau, Alaska 99801-2105

M E M O R A N D U M February 17, 1993

SUBJECT: Blood Testing oi' Sex Offenders - CSHB 109(HES) (Work 
Order No. 8-LS0462\K)

TO: Representative Cynthia Toohey 
Attn: Lynne Smith

FROM: Jerry Luckhaupt<^j^--' 
Legislative Counsel

Cn■ j

Enclosed is the final committee substitute you requested for the above-referenced 
bill. I have a few comments about the changes that were made.

1. On page 2, line 1, of the committee substitute, the committee added that "the 
parent or guardian" may file a petition for a blood test of a defendant. The language 
the committee adopted would seemingly permit a parent to seek a petition for a test 
even if the victim of the offense, their child, has reached the age of majority. It 
would probably be better to use language similar to that used on page 2, lines 16 - 
17, such as "or if the alleged victim is a minor or incompetent, the alleged victim’s 
parents or guardian."

2. On page 2, lines 3 - 9 ,  the court is required to make a determination that 
probable cause exists to believe that a crime for which a test may be ordered was 
committed and that sexual penetration took place. The committee added language 
that in making this determination the court may rely on evidence presented before 
the grand jury or at any preliminary hearing. My concern is that the present 
language could be interpreted so as to not give a court the authorhy to hold a 
hearing if it chose to do so. While the language in the CS uses the permissive term 
"may" in allowing the court to rely on the evidence adduced at earlier proceedings, 
and this could be regarded as implicitly giving the court the authority to hold a 
hearing, it would be better to explicitly state that the court may hold a hearing or 
may rely on previously presented evidence, or that the court may rely on previously 
presented evidence or if that evidence is insufficient the court may hold a hearing.

3. On page 5, lines 8 - 12, of the bill draft, the committee removed the criminal 
penalty for unauthorized disclosure of the results i f  a test conducted under the bill,



Representative Cynthia Toohey
February 17, 1993
Page 2

and substituted in that any unauthorized disclosure may be punished as contempt of 
court. Contempt of court is provided for in AS 09.50.010 - 09.50.060.-^ Presumably, 
this contempt would be criminal contempt, as opposed to civil contempt, as one who 
has disclosed test results is being punished for past conduct and to vindicate the order 
and authority of the court, and any contempt order would not be conditioned on any 
future or remedial action of the person facing the contempt charge - that is a civil 
contempt order usually tries to coerce compliance with a court order and a person 
found in civil contempt is given the opportunity to purge the contempt charge by 
doing something the court was commanding the person to do.-^ See Stadler v. 
State. 813 P.2d 270 (Alaska 1991); Johansen v. State. 491 P.2d 759 (Alaska 1971).

Further, though the committee was advised that contempt only carries a possible 
punishment of a fine of $300 or less, actually the potential punishment could be 
substantially greater than $300. Ail unaut jrized disclosure of test results would be 
p violation of a court order which is provided for in AS 09.50.010(5). The penalty for 
most forms of contempt, including AS 09.50.010(5), is only $100. AS 09.50.020. But 
if by the contempt the "right or remedy of a party to an action or proceeding was 
defeated or prejudiced by the contempt" the penalty is "by fine of not more than $300 
or by imprisonment for not more than six months." AS 09.50.020. It would appear 
that the unauthorized disclosure of the test results of the person whose blood was 
tested would result in the person’s right or privilege in not ha ving those results 
disclosed being defeated or prejudiced. Consequently, I believe a person that 
discloses test results in an unauthorized manner would be subject to a $300 fine or 
six months in jail.^ Since the committee’s rationale for adopting this change 
appeared to be based upon the concerns of the Department of Law that an alleged 
victim could be subjected to a jail sentence this change does not accomplish that goal.

y  Criminal contempt is punishable as provided for in civil contempt proceedings. A S  12.80.010.

% In a sense the contempt could be considered to be civil, in that any unauthorized disclosure could 

be considered to have occurred to the detriment of the person whose blood was tested and the person 

w h o  made the disclosure could be ordered to compensate the person whose blood was tested for any 

damage sustained by the unauthorized disclosure. See A S  09.50.040 and Stadler. inffa. at 272 - 273. 

But since there is no way the person making the disclosure can purge the contempt - the person 

cannot take back the unauthorized disclosure - it seems reasonable to assume that any contempt 

proceeding in this situation would be criminal contempt.

% In Siggelkow v. State. 731 P.2d 57 (Alaska 1987), the Alaska Supreme Court found that a w o m a n’s 

right to be "left alone" by her ex-husband w h o  constantly harassed her in violation of a no-contact 

order issued as part of the parties" divorce decree was such a right that authorized the increased 

penalty provisions of A S  09.50.020. I do not believe that it is a great reach from that decision to say 

that a person’s right, under the bill, not to have their test results disclosed is such a right or privilege 

that the defeat or prejudice of that right by unauthorized disclosure would authorize the increased 

penalty provision of A S  09.50.020.



I am also concerned about the removal of the criminal penalty for unauthorized 
disclosures and how it may affect a court’s review of the constitutionality of the entire 
blood testing scheme. It must be remembered that the Alaska Constitution contains 
an explicit right of privacy provision that does not exist under the United States 
Constitution or most other state constitutions. Providing for a certain level of 
confidentiality of the identifiable test data as is done in the bill and a provision that 
r;'authorized disclosure is a crime provides a court at least some support in finding 
that this testing scheme is constitutional. While punishment of unauthorized 
disclosures as criminal contempt does not harm the bill vis-a-vis a constitutional 
challenge, the removal of any criminal sanction would weaken the bill if its 
constitutionality were under attack.

Finally, I am concerned about how someone not a party to the petition for testing 
could be prosecuted for contempt. How would the person have received notice that 
the test results could not be disclosed if they were not served with the original court 
order? If a person were aware that testing might be ordered and they might want 
to disclose the results for whatever personal reason they might have, if they were able 
to obtain the results by hook or crook, how could the person intervene in the criminal 
proceeding if they were not the victim or the state? I don’t have answers to these 
questions, but if a criminal penalty is provided for unauthorized disclosure I don’t 
believe that these questions would be implicated.

If you have any questions, please contact me at your convenience.

GPL:mi
93-026.mai

‘ Representative Cynthia Toohey
February 17, 1993
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A I D S

H I V  lb sting of Rapists 
Raises New Ethical 

Questions
BY  VICTORIA BROW S WORTH

hen Susan was 
raped last sum­
mer in Washing­
ton, DC., AIDS 
was the last 
th ing on her 
mind. She had 

been badly beaten, and her leg had been 
brokr-n w hen she was pushed from her at­
tacker's car Additional traur a for he, was 
that she knew her attacker - he had been 
her date for the evening For Susan (not her 
real name), the emotional trauma of the 
rape by a mar. she knew as a friend weighed 
more heavily than any of her physical

m

Ofu  g: y  (
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Rep Lynn Martin
Injuries. Sexually transmitted diseases 
(STDs)and even pregnancy never entered 
her thoughts.

That is, not until her attorney visited her 
at the hospital, Susan says, and told her the 
man who raped her wanted to pleabargain: 
He would voluntarily take an HIV test in 
exchange for a reduced charge 

Susan began to worry. Did this mean she 
had been exposed to HIV, the suspected 
AJ DS virus? After consulting with her at­
torney, her family, a rape-crisis counselor, 
and a few dose friends, Susan agreed to the 
plea bargain. She wanted to know her 
rapist^ HI V status because her own status 
could not be accurately tested until at least 
six months after the assault. Her attacker

had his charge reduced from fe.onious sex­
ual assault to misdemeanor statutory rape 
and a simple assault charge. He received a 
year's probation in exchange for taking the 
HIV test and anealirg the results to Susan 
His results wire negative in the first of two 
tests

The threat of AIDS has changed the 
stakes in rape cases across the nation. 
WiLssY story is not an isolated tale but is the 
beginning of a nationwide trend that has 
civil libertarians, AIDS activists, and 
women’s rights advocates at odds. And 
many im oh id believ e that at the core of the 
conflict is AI DS hysteria.

THE COMPREHENSIVE CRIME ACT 
In late September, Rep Lynn Marlin (F.-

*-. \-1' .r i ,tv .n'r -Hv’-ecf >'iS v,Ay.

I v

' •l; " el'

iu. r̂ĴL'SxiRc*txrt Braj
IU.) introduced an amendment to the Com­
prehensive Crime Act of 1990. The amend­
ment stipulates that all s la tes must 
establish laws allowing rape victims to re­
quest HIV test results from convicted 
rapists The amendment passed the House 
of Representatives with a vote of 409-3. The 
act, w ith Martin's amendment intact, 
passed both chambers of Congress in late 
October.

Martin’s press secretary, David Fox, ex­
plains, ‘Representative Martin fell it was 
unconscionable that so few states had pro­
visions to protect rape victims She fell that 
it was essential that there be consistency 
and uniformity throughout the United 
States’ in releasing information on the H1V

status of rapists to victims.
According to the State AIDS Police- 

Center of the Intergovernmental HeaJt1 
Policy Project, a program at Georg 
Washington University in Washingtor 
D C , w bjeh maintains a data base of A i D 
laws throughout the nation, 16 stales a 
ready allow rape victims to hav e access I 
the HIV lest results of their rapists An 
six of those states permit victims to reques 
that rapists take HIV tests and reveal the; 
results Currently Illinois Oregon, Was! 
irgton. Indiana. Georgia. South Carelin;. 
Tbtas, and Colorado enforce mandator 
HIV testing of convicted rapists In Ne, 
York, a bill mandating testing of convicte 
rapists was defeated this fall, and a simila 
bill is pending in the Pennsylvania legi-

i*

Sally Coldfarb
lalure Representatives of the America 
Civil Liberties Union (ACLU), Lamlx 
Legal D efense and Education Fur 
fLLDEF), the National Gay and Lesbis 
Tbisk Force (N’GLTF), and other civ 
liberties advocates believe the trer 
toward HIV plea bargaining wflj be a del. 
menl to both rape victims and prisone 
alike The added fallout of the amendmef 
note gay rights advocates, is that ma 
da lory testing is now sanctioned and lega 
enforceable for yet another group 

Scott Burris, executive director of t' 
ACLU in Philadelphia, points out that t 
average time between the arrest of a rep: 
and conviction is tw o to five years Tl-sti' 
a rapist upon conviction, as the Mari



“A n y  f o r c e d  t e s t i n g  d r i v e s  t h e  d i s e a s e  f u r t h e r  u n d e r g r o u n d

a m en d m en t requ ires, offer* the victim  in­
fo rm ation  m uch loo la te  to be p e rtin en t, 
B u rris  sa y s  

R obert Bray, public inform ation d irec to r 
a t N G L T F , co n ten d s  th a t  th e  M artin  
a m en d m en t is a "calculated political move 
in an e lec tion  y e a rf  He says th a t such 
leg isla tion  m akes the g en era l population 
believe th a t som e a tten tion  is being paid to 
AJ DS, w hen in fact, legislation does nc>thing 
for anyone in th a t area; N e ith e r the victim  
n o r th e  public  is being aided  by such a law. 
“It ig n o res  th e  rea lities  of the epidemic," 
s a y s  B ray . "W e a r e n 't ,  for ex am p le , 
a llocating  fund.- fur rape v ictim s to receive 
A 2 T  tr e a tm e n t if they w ant it or for the 
g o v e rn m en t to  pay for any kind of counsel­
ing or o th e r  se-r.ices the victim  might need 
o r w ant, A nd such legislation has the added 
effect of s tig m a tiza tio n , w hich d rives the 
d isea se  fu r th e r  u n d erg round  Any kind of 
forced  te s tin g  d x s  th a t But the way this 
legislation  is phrased , w hocouid op-p«:.-se i t1” 

Or.e co n g ressiona l aide s ta te s  tha t bus

re p re s e n ta t iv e  voted for the am endm ent 
for ju s t  th a t reason. "Who's going to be seen 
in an election y e a r v oting for rap ists against 
rap e  v ictim s? T h a t’s j j s t  not good politics," 
th e  aide says.

IMPACT ON RAPE CONVICTIONS
A ccording to  D ep artm en t of Ju stice  s ta tis ­
tics, rap e  is a t an ail-tim e high, occurring  
once ev e ry  six m in u te s  T he d ep a rtm en t 
also n o te s  th a t  rape  is am ong the m ost 
u n d e r r e p o r te d  crim es in th e  nation w ith 
only one in th re e  rapes rep o rted . A rguing 
th a t g o v e rn m en t figures are  conservative, 
rapo-crisis counselors often assert that only 
one in 50 rapes is ever reported  TV,e justice 
d e p a r tm e n t also  s ta le s  th a t only 40T of

px-rpc tra'.or# ir, rv p  rU-d rapes arc- charged 
and of those, only 5T a re  com  icled.

In add ition  to  S usan 's case, sim ilar cases 
hdvebvor.lru -d ir. N'ev. York. Pennsylvania. 
C alifo rn ia , O regon. W ashingtor.. and the 
D istric t of C olum bia, and  th e re  are o ther 
cases  pend ing  in Illino is and Colorado. 
W hat concerns m any legal scholars and 
fem in is ts  is th e  p o ss ib ility  tha t in rape 
cases, H i V plea b a rg a in s  will significantly 
d im inish  actual sen ten c in g  for the cnm e.

T he N ational O rgan iza tion  for Wumen 
Legal D efense ar.d Edu<-alior. Fund, w hich 
prvst n ted  testim ony at the Senate hearings 
ccr.vened in J u re  un c rim es ago-rot women, 
says re q u e s ts  for H i V te s tin g  will increase 
ir. repo cases because of th e  combined psy­
chological ar.d em otioro! traum as rvlatc-d to 
repe arid the fact tha t H IV  is sexually trans­
m itted  Sally Goldfarb. staff a tu rn e y  for the 
fund, inlor.od in an in terview  in the Sew  
)b'k F> 'A I DS h a - 1  u n  ed t he horror of 
rep<- - w Ijch  is a b ru ta l and damaging cnme 
ur.der any c ircum stances -  Lr.lo a crime that

is po ten tia ily  fatal."
O th e r  e x p e r ts  in th e  field suggest that 

rap is ts  will m ore easily  escape  punishm ent 
under such legislation. Cme Philadelphia a t­
to rn ey  notes, 'T h is  is a legal windfall for 
defense  a t to rn e y s  D efen d an ts  can con­
ceivably get off ju s t  by w aiving their own 
r ig h ts  to confiden tia lity . B ut they  are also 
th row ing  away co n fid en tia lity  for the na­
tion."

A nd th a t is the issue  p lagu ing  gay rights 
ad v o ca tes  Tbm S to d d a rd , executive direc­
to r of L L D E F , a g re e s  th a t  H IV  plea b a r­
gain ing  p its  the  r ig h ts  o f w om en and the 
r ig h ts  of p r iso n e rs  and  peop le  w ith AI DS 
ag a in s t each o ther. "T h is is an issue I've 
a n g u is h e d o v e ra n d th a t L L D E F  has lore-

«-V.l‘ j;t‘o fV» rv f, w Week*. I'.-a’i--
legal quandary  for i-vt-ryuim hee.iu.n- >• 
w art to prvv id« f.-r th e  rape  v ic'.im 

"But whi-r, y-.'U l-.-.-k Jt it."S ' -! I r - :  
tirues, T he  te.-t h a e '.o b e th e jv a i '. i l  
tre a tm en t. D oes m andato ry  le.-tir.g • 
rap ists  avail th e  victim  of tre a tm en t sh 
would o th e rw ise  not receiv e" T he ar.-wi 
urifortunately, is no  If tes ting  a 
would genuinely  a ss is t ir. e ith e r h.-’p .rc  
woman m ake an infvrm ed choice o r  .r- ,< 
her of tre a tm e n t, then  we would h v .f  : 
weigh the issue more. But th e re  is o ccu r 
for AI D S there  is no treatm en t av a;!.»hV1 
Dm'  as a m orning a f te r  pill for AI D S Tr 
dam age done th ro u g h  m.mdat-.ry to * " ' , 
laws is bad, very bad. Anyopp..-rt 
m andatory  te s tin g  of a g ro u p o f p o o p Y  f>.- 
A ID S  e n c o u ra g e s  a d d i t i e r j !  t r - t . r  
scenarios’

Bray s ta tes  N G L T F# policy MKVtr.it!,. 
"W ere opposed to all mard.it-.-m re - ' - 
unless it can h a -e  a p.r-.ver. I v r i :  *
public health , w hich to  d.ito ' u.i- ’ *•

says "M andatory te s tin g  of p riso n ers  ivn 
victed of rap>e would hav e no effect w ha'.so 
ever on the public health . The focus of at 
tention should ra th e r  be on c a n rg  and sup 
porting the victim . If anyone .-hc-uld b< 
tested , it is th e  victim , so tha t she is m os1 
, . to make decisions for h erse lf or. wha 
modes of tre a tm en t she m ight want tv 
cess*

THE RIGHTS OF R APE VICTIMS
But the issue is not so s lra ig h tfo r*  ard for 
those working in th e  a rea  of rape  crisis 
According lo R oberta L. Hacker, executive 
director of Women in T ransition , a Phila 
d e lp h iab ased  se rv ice  o rg an iza tion  for 
women victims of dom estic abuse and other



A I D S

T h e  l o w  l e v e l  o f  H I V  t r a n s m i s s i o n  i n  r a p e  a d d s  t o  t h e  c o n t r o v e r s y .

violence, the issue of m andato ry  testing  for 
H IV  in rape  cases is com plex. "My knee- 
je r k  reaction  is te s t  th e se  p e rp e tra to rs  
righ t aw ayf H ack er say s  “B ut then  I am 
tru ly  alarm ed  by th e  im plications of m an­
d a to ry  te s tin g  of everyone th a t th is p rece ­
d e n t would se t. A rape  v ictim  should be 
aJIowed to access w h a tev e r inform ation 
would facilitate h e r recovery. W hen sexual 
violation includes the possible passing on of 
a fata) d isease, th e n  s te p s  n eed  to be taken  
legally  to p ro secu te  on th a t level.

T e rh a p s  a m ore v iable approach  would 
be th e  inclusion of H IV  te s tin g  in the data  
collection at th e  tim e of th e  traum a and en­
su ing  trial,’ H ack er co n tin u es  ’A lleged 
ra p is ts  are ro u tin e ly  giver, blood te s ts  and 
sem en tes ts  as p a rt of the ga thering  of data. 
W hy can’t the H IV  inform ation be collected 
as well? Then te s tin g  would becom e pert of 
th e  prosecu tion  p ro ced u re  ra th e r  than an 
aA er-the-facl violation of confidentiality. 
The b a r te r in g  of H IV  s ta tu s  for reduced 
sen tenc ing  o r o th e r  plea bargain ing  is 
rep reh en sib le  and once again  trad es  on 
AJ DS hysteria  at the expense of the victim 
of a sexual assault."

B ut what do rape  v ictim s them selves 
w ant? Susan w as w illing to  p’ea bargain  
h e r  case, sh e  says, • 'because 1 fell so 
v io la ted . I felt th a t I had  to  know every ­
th ing  1 possibly could about this guy so that 
I could cope so tha t I could put my life back 
to g e th e r As soon as th e  issue of A1 DS was 
ra ised , 1 felt hysterica l -  abso lu tely  t e r ­
rified. I ju s t had to know/’

T he right to  know is com pelling for many 
w om en, w ho. like S usan , a rg u e  tha t they 
have  been  v ictim ized and v io lated  and so 
should  have all possib le  inform ation on 
th e ir  a tta ck e r so as best to  approach  th e ir 
ow n recovery and  healing  process.

Chezia C arm  way. coordinator of the New 
York C ity  TUsk Force on Sexual A ssault, 
be lieves that m ost w om en w ho have been 
rap ed  want th e  in form ation . A partic ipan t 
in the  New York G overnor’s Thsk Force on 
S exual A ssau lt, C arraw ay  conducted  a na- 
tional study of s e n  ice p rov iders  and rape 
v ic tim *  ’O verw helm ingly , th e  victim s re ­
q u e s te d  inform ation on the  H 1V sta tus of 
th e  rapist," C arraw ay  re p o r ts  ’So speaking 
as  an advocate for survivors w hu have been

forced and violated. I believe that vip»>r. con­
viction of the r«»pisl, *. ictim s should have ac­
cess to th a t infonnation.*

But C arraw ay  also no tes th a t a dispro- 
p o r tio ra te  n u m b er of men of color arv con­
v ic ted  in ra p e  c a s e s  S he a rg u es  th a t 
because of racism  in the legal system , *H IV 
tes tin g  becom es a punitive m easure. T here  
is the  r igh t of th e  victim  to  know, and th en  
th e re  a re  th e  righ ts  of th e  p r i s o n e r .  T h is 
is a com plex issue th a t has innum erab le  
aspec ts"

C arraw ay  believes th a t m an d a to ry  t e s t ­
ing in rape  cases brings up a host of re la ted  
issues tha! are  not being addressed . riVhen 
w e talk about H 1V and w om en, we a re  still 
talk ing about a relatively unknow n q u a n ti­
ty," she a rg u e s  T h e r e  is a fa ilu re  to  
d iagnose w om en and a failu re  to te s i A ZT 
on women. W hat are  th e  p ro sp ec ts  for a 
rap? survivor w ith AI DS? T h ere  isn't ev en 
any a tten tio n  paid to th e  special needs of 
lesbian  rape victims.

"Also w om en tend  to  know th e ir  ra p is ts  
m ore often th an  n o t.'C a rraw  ay a d d s  ’ But 
the leg isla to rs w ho are  m aking  th ese  laws 
are th ink ing  th a t a rap is t is som e anony • 
mous guy out there , a strar.g* n T hat's not 
the m ost likely cass. If a w om an is raped  
or.ee by som eone, th e  likelihood of single- 
incident tran sm ission  is low. But in cases 
such as inces t.[the  probability of trar.snus- 
sion of HINT is much h ig h e r because  th e  
rapes occur reg u la rly  over t im e  The sam e 
m ight be tru e  in m arita l rap e s"

C arraw ay  points out th a t te s tin g  only 
convicted rap isU  does not effectively a d ­
d re s s  th e  is su e  of H IV  tra n sm is s io n  
th rough  rape -  both because  so few rap is ts  
are  convicted and because  ra p e s  such as 
those- ihat occur through incest or m arriage 
or even a long te rm  dating  re la tionsh ip  are  
least likely to get corv ictic-ns (if th e re  a re  
even a rre s ts )  but m ost likely to  cause 
transm ission .

H er theo ry  is b o ls te red  by a s tu d y  re 
leased in th e  medical jo u rn a l Reviews of I n ­
fection* Disease*. In th e  J u 'y  A ugust 1990 
issue, a study  explores th e  re la tionsh ip  b e ­
tw een STDs ar.d rapt-. Tho a rtic le  indicates 
that o rly  I2T of v ictim s of re p o r te d  rapes 
contract STDs o ther than  H IV  from the a t ­
tack. According to  the C e n te rs  for D isease

C ontrol (CDC), th e  tran sm iss io n  ra te  for 
H IV  versus o th er ST D s such  as syphilis, 
gonorrhea , and chlam ydia is about 50^. 
F xtrapolation of this inform ation would put 
H IV  transm ission at about 6*V for all rapes, 
since the corre la tion  b e tw een  th e  amount 
of H IV  in the U.S. popu la tion  and the 
amount of syphilis is about equal, according 
to  the CDC.

IPnOLDPvG CONFIDENTIALITY
The low lev el of H IV  tran sm issio n  in rape 
fuels the  fire of civil l ib e r ta r ia n s  arguing 
a g a in s t m an d a to ry  te s t in g  of ra p is ts  
B urris  has been involved in several m an­
dato ry  tes tin g  c a se s  He no tes  th a t the 
issue is volatile because "thc-re is simply no 
compelling legal reason to dam age the laws 
of confidentiality  w here  th e re  is ab so lu te ­
ly no proven benefit to th e  victim . We're 
talking alx>ut only a psychological benefit 
for the  victim  in know ing th e  rap ist's  sero 
status," he a sse rt*

B urris says the A CLU  has opposed such 
m andatory  H IV  tes tin g  of p riso n ers  ir. the 
past and would also oppose te s tin g  of 
ra p is ts  As for the low ering of sen tences in 
exchange for H IV  resu lts , he says, ’ Using 
te s t resu lts  as a b a rga in ing  chip in rape 
sentencing is an ugly side effect of the w hole 
H IV  and confidentiality  is su e  T h is is a 
tragic dilemma and a ho rrib le  situation  for 
the victim. But nothing should be different 
based on H IV sla tu s . A nd if it is allowed to 
be used as a chip, if these  cases com e up 
repeatedly , and they will, you 're  going to 
find a general w eakening of confidentiality 
all around." he contends T h e re 's  simply not 
a w hole lot of argum ent for th e  re lease  of 
confiden tia lity . I t 's  ir re sp o n s ib le . The 
benefit to  the victim  or to  th e  public is ju s t 
not g reat enough."

But victim s clearly  feel th e re  is m ore at 
stake  for them  than  ju s t th e  public good or 
th e  righ ts of prisoners. T h i s  is th e  most 
pei-sonal crim e th e re  is," says Hacker. "Ar.d 
as much as we in th e  advocacy movement 
may be able to look at the  la rg e r picture, 
w omen w ho hav t  been raped  are looking at 
a much m ore defined p ic tu re - th e i r  own 
liv es, Anri none of us is in a position to  judge 
w hat best will serve th e ir individual needs 
in recovery and healing." 'f
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Gay-righls proponents 
hope t>vaf more heterosexu­
als will Support their rights 
as they become more visible
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whites came to accept civil 
rights for blacks after being 
confronted with the issue in 
the 1950s and 1960s.

But the more comparable 
debate may bo the one over 
abortion I.ike homosextiali

ty, abortion is seen as a 
constitutional right by some 
and morally wrong by oth 
ers. Polls suggest that many 
Americans are willing tn tol­
erate homosexuality in some 
situations, but are uncom­
fortable with encouraging it.

‘‘For the ordinary human 
being, when you have a dif­
ferent color of skin, they 
know you’re not of my

tribe,” Colorado Gov Roy 
Romer said. ‘‘Huf uheu you 
have a different sexual jirae 
tice. that is even i mote 
radical chaste ‘ i/v1
to bridge uvet . , u 
will be more difficult in the 
long) term."

Conflicts will lie unnvoid 
able. Gay and lesbi.ui advn 
cates intend to push for a 
federal civil righ's liill bar
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im.T.usi'Mials, legal i/iiu'ii uf 
e.n in images and laws »-n 
it.in the part net . .. f r.-«v 
• :*.! 'esbi.in woik-'rs 1 ■) re- 
. i . * nil i, • 1

.itll. t s, .iiiisul benefits
••’.‘.-i Y e  n o t  g o i n g  t o  g o  

,i'A t y . ” s a i d  W i l l i a m  W ay  
b o u r n ,  e x e c u t i v e  d i n s  t '»r o f  
t h e  > ja> a n d  L e s b i a n  V 'tc lo iv  
F i t in l .  w h i c h  m a i n  . c a m ­

paign cm  I i ibutiotc. to open­
ly giy .iinI lesbian ju-htical 
candidate-. “ If anyone 
thinks ice’r*- going to go 
may f'lev'te in f»)|- the lide
<• .11. I * • .*t >

tiaiv Hauer, head of the 
con .ervit.ive Family Re- 
se.ii'h Council, predicts the 
ten.-umi over gay rights will
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Sy'tlZ RUSKIN
•y Daily Nevus reporter

Troy Woodworth was wor­
ried that his girlfriend 
would get in-trouble if she 
stayed out kite drinking at 
downtown b£,rs, so he decid­
ed one night. Inst mqnth to 
teach her a lesson.

He took her home, beat 
her with his fists and then 
anally raped !hor.

Woodworth, 32. told po-* 
lice he intended the beating- 
and rape "to show her what', 
it’s like for It to happen tqj,- 
her out on the street with 
somebody she dcn’t know."

Woodworth, for reasons 
police couldn’t explain, was 
charged with misdemeanor 
assault, not rape He plead 
ed guilty and was sentenced 
Thursday to 360 days in jail.

His court-appointed attor­
ney, Stuart Ross, told Dis-

Pioase see Back Pago.
ASS9$LT

P A U L  S O U D C R 3  I  A c .  h i *

Troy Woodwcrth . nqh l. talkp. with Invvyor Shiart R o ss aho r ttio Sftntonclog
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Ini jobs and I.i.m x .uui has 
.• alrlu'd its tax li.iji' cnim- 
bic .ivoi past the L w  years 
ax oil-support companies 
tell. Chevron closed its re- 
finery and production from 
exist mg fields declined.

tl-.it it would tuit.a i rjevel-. 
op s.iinc previous inlet finds' 
had made it seem “a little 
like Christmas in January."

Hut just how good the 
news for the Peninsula is’

rnatii.n. mat would ue oil. 
but not great news. If how­
ever. the companies found 
the oil by testing new ideas 
about the location of the 
Inlet's riches, that might

depends in good part on the--’ start a stampede of oil com-

/VICo s ,ii •». > IS Cut tci 
more tests are done 
- Aren and Phillips1 1991 
discovery at the Sunfish 
well was the first in rho 
Cook Inlet in more than 25 
years.

co
Cl

A S S A U L T :  M a n  g e t s  y e a r  f o r  a t t a c k  o n  g i r l f r i e n d

against her assailant has to 
be dropped.

‘‘We deal with that prob-
[ Continued from Page A -l j

Cric-t Court Judge John Lohff 
th.it Woodworth was only 
trying to help his girlfriend 
overcome her drinking prob­
lem.

"He loved her extremely 
much. . . . Whatever hap­
pened that day. i think he 
did it out of love," Ross 
said. He likened the situa­
tion to a parent who physi­
cally punishes a child.

"It's not illegal as long as 
it’s reasonable.” Ross saicl.

Assistant Municipal Pios- 
ecutor Carmen Clark-Weeks 
said Wood we-. »h had a 
"Neanrtertha. •• mentality." 
lie believed, she said, that 
the woman was his property 
and that he had the right to 
brutalize her to got her- to 
behave the way he wanted 
her to.

The woman, who was not 
identified at the sentencing 
hearing, lived with Wood- 
worth in a van. On Dec. 27, 
after she had been out drink­
ing. Woodworth found her at 
the home of another man. 
Ho took her back to the van 
and assaulted her for an 
ho ir or two, the prosecutor 
said.

After the assault, she 
went to the emergency room 
at Alaska ' Native Medical 
Cei::.er A doctor th.-. e • 
the police. ; j *

The victim refused to co­
operate with the investiga­
tion. but Woodworth repeat-, 
edly confessed to the crime 
in a tape-recorded interview

didn't know why Wood 
worth was never charged 
with rape for the Dec. 27 
assault He- xrid the rase was 
never referred to tho district 
attorney's office, which 
prosecutes rape and other 
serious crimes. Instead, po­
lice presented the case to the 
municipal prosecutors’ of-

.:rr. on vio.-rr

with police. Clark-Weeks -*j fice. which only has tho
read from the' transcript at 
the sentencing hearing, not­
ing that he blamed her for. 
provoking him. . ‘

"f beat her. I assaulted

power to prosecute misde­
meanors

Gifford said he believes a 
police officer may have in­
formally discussed the case

her. I sexually used her," he ,;(with someone at the district 
told police. "If this is what “  attorney’s office and reached 
I’ve- got to* do to got this- J the pondusion that a rape 
woman out of my• life" nndjt case couldn't be brought be­
get her to stop doing this to;^" cause of the victim's refusal 
me. then this is w hat; E’myf.'to cooperate. When that hap- 
going to do. IMS. go .to,Jnil.jj’.pens* "we’re.in a .situation. 
Screw it." . ■„ ' -̂ . iSh/wliere It's almost impossible' 

He told police.-he'had.as-#*0 g^'a.conviction” he said.; 
sautted her every second orgk Susan Wlbkor, the prose- 
third time that she went out^-cutor In.charge of the sexual 
drinking. He was convicted . crimes unit at. the district- 
for assaulting her early .last ^ attorney’s office, said her 
year, for which he was fined v  office has no record of the 
$200 and ordered to perform -. case. •
community-service work. V ..

J  -s; . Jm i Wolf, head of the mu-
Anch-jrage Police Lt. Bill nicipal prosecutor’s office, 

Gifford, supervisor of the ” said just because a victim 
department’s sexual assault-.'- refuses to help investigators 
unit, said Thursday he > does not mean the case

cases" »all. the time," Wolf 
said.

They can be successfully 
prosecuted if there is enough 
other evidence that an as 
sanlt'occurred, Wolf said..

In . - Woodworth’s case, 
prosecutors had photographs 
of the woman’s injuries, as 
well as his confession.

After Judge Lohff im­
posed the 3li0-day sentence 
and a S1.0OU fine, defense 
attorney Ross argued that 
the sentence was too stiff.

‘*1 really don’t think it’s 
going to accomplish what 

• you want it to accomplish." 
Ross said. He urged, the 
judgo to suspend part of the 
jail time as an incentive to 
keep Woodworth on the. 
straight and narrow after
his release,.* -

Lohff declined to change 
his sentence, saying he 
wished he had the authority 
to impose a longer sentence.

Had Woodworth been con­
victed . of rape, he would 
have faced a jail term of 
eight years.

in auditm.. ;iit’ piopwi.r 
calls for a “paiti.il moinUui 
uni on proceeding with pro 
n'dures to remove people 
from the service while it is 
further studied by t h e  Chiefs 
of Staff and further studied 
in tho hearings "

However, in a nod to the 
Pentagon, the compromise 
would also allow n com 
iii.indt>r to temporarily 
transfer a homosexual.

Clinton had been expectei 
to make an announcemen 
Tfcirsdny n r  *hr e* • ’v? 
but it..was postpone,.; jC. - 

.second Straight day.
Whatever their sexual ori­

entation, Clinton said Thurs­
day. "Americans who are 
willing to conform to re­
quirements of conduct in the 
military service, in my judg-

D E B A T E :  N c

j Continued from Page A -l

C H IN A : It’s  the time of year to show up for work and do nothing
or more people. Gas-meter 
readers usually come in 
pairs. Newspaper articles of­
ten have double or triple 
bylines on straightforward

I'"continued horn Pago A-1 “ I ,Kon« are for their.^ cakesI . ----------------------------   1 intense work ethic. Ov<
Cabinet, has finally bowed 
iii reality. In a recent circn-

■ >f*
• i \ . . It | . ,, I •

intense work ethic.
When people here manage 

to escape the grip of comnni-

Ovorstnffing also means 
many people slack off with 
official approval. At a LSei-

ic.,,1# ii,f,\rif frpo'-jAuiiv 1 iin g  • t e le v is io n  fa c to ry .

be "the defining issue of the 
’90s.’’ .

."The battleground is the 
; whole attempt to elevate ho- 
• mosexuality as being soeial- 

’ ly and morally equivalent to 
the heterosexual family,” 
said Bauer, who served as 
President Ronald Reagan’s 
domestic policy adviser. - 

" I t ’s part of what a lot of 
people see as cultural decay. 
. . .  It’s a sense that culture 
is out of control, and some­
where people have to take a 
stand.”

Romer has felt the emo­
tional intensity of the issue 
in Colorado. Over his oppo­
sition. Colorado voters last 
November approved a mea­
sure barring civil rights pro­
tections for gays and lesbi­
ans. But, if anything, he
says passions arc higher aow 
in Colorado with efforts un­
der w a y  to repeal the
amendment.• • M
f v,i -,*.* * * > ' . '’c r n n i '  «



QUESTIONS AND ANSWERS 
ABOUT HIV AND RAPE

C A N  H I V  B E  T R A N S M I T T E D  D U R I N G  A  R A P E  O R  S E X U A L  A S S A U L T ?

i

HIV can be transmitted through the exchange of blood or other bodily fluids, 
including semen. As it is possible for HIV to be transmitted during consensual sexual 
intercourse (vaginal, anal, or to a lesser extent, oral), it also is possible for HIV to be 
transmitted during a rape or a sexual assault that involves the exchange of bodily fluids. 
Note, however, that although the virus occasionally has been found in tears and saliva, no 
cases of AIDS have been traced to a transmission involving these fluids. If the virus has 
been transmitted, that means you are infected with the HIV virus.

W h a t  is  t h e  l ik e l ih o o d  t h a t  H IV  w il l  b e  t ?vANSMit t e d  d u r in g  a  r a p e ?

The epidemiology branch of the AIDS Program at the Centers for Disease Control 
has estimated that the likelihood of male to female transmission of HIV is of the order of 
less than or equal to 0.2% per episode if the male is HIV infected. It is thought that the 
rate of transmission in the cpntext of a rape may be somewhat higher; because of the 
involuntary nature of a rape, the woman’s vaginal tract may suffer trauma, thereby creating 
small tears that would facilitate transmission of the virus and other microorganisms. 
Medical researchers stress that the estimated figure of 0.2% may change as additional data 
are collected.,

IF I A M  I N F E C T E D  W I T H  HIV, D O E S  T H A T  M E A N  I H A V E  AIDS?

No. There are many stages between fUst being infected with HIV and developing 
full-blown AIDS. The vast majority of people infected with HIV will experience no 
symptoms of infection, or minor symptoms, for many years. After an average period of five 
to seven years, although perhaps significantly longer for others, people infected with HIV 
will begin to develop increasingly severe symptoms of infection, including the opportunistic 
infections that are the hallmark of an AIDS diagnosis. Current medical consensus refers 
to this full range of symptomatology as "HIV disease.”

ACLU Aids Project • 132 West 43rd Street • New York • NY 1005b ° Tel: <212) ‘U-J-u.soo ext. 5-
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At this point there is not. However, there is one drug, called AZT, that is available 
to help slow down the progress of the virus. There are two additional anti-virals that are 
expected to be approved for use in the very near future. Equally important, medical 
researchers have developed prophylactic drugs to help prevent or delay the development of 
opportunistic infections in a person infected with HIV; in addition, treatments now exist to 
help deal with such infections when they develop.

IS THERE A CURE FOR HIV INFECTION OR FOR AIDS?

HOW DO I  KNOW WHETHER I  HAVE BEEN INFECTED WITH H IV ?

There is a series of tests available that can determine whether you have developed 
antibodies to the HIV virus. It is widely acknowledged today that the presence of the 
antibodies indicates that the person who was tested is infected with the HIV virus. (This 
is not true, however, for a newborn, who may test positive for antibodies which he or she 
has received from his or her mother, but who may not be infected with the virus.) HIV 
antibodies tend to start appearing approximately four to six weeks after exposure, but may 
appear earlier.

W h en  s h o u l d  I t a k e  a  t e s t  f o r  H IV  a n t ib o d ie s ?

You first should be tested immediately after you have been exposed. This is 
suggested for two reasons. First, the sooner you know about your HIV status, the earlier 
you can begin to take an active role in treatment to help keep up your health. Second, it 
will be useful to know whether the source of infection came from the sexual assault or rape 
or whether you were infected prior to the incident. As noted above, HIV antibodies tend 
to start appearing approximately four to six weeks after exposure, but may appear earlier; 
therefore, it is prudent to get a baseline test as soon after the incident as possible.

W h e n  w il l  I k n o w  w h e t h e r  I h a v e  b e c o m e  in f e c t e d  as  a  r e s u l t  o f  t h e  
s e x u a l  a s s a u l t  o r  r a p e ? W i l l  t h e r e  b e  a  t l m e  w h e n  can  I c o n s id e r  m y s e l f

TO BE HEALTHY?

You should be tested approximately every three months following the incident for six 
months to a year. The majority of people develop antibodies within three months of having 
been exposed to the virus; ninety percent develop antibodies within six months of exposure. 
The vast majority of the remaining ten percent will develop antibodies within a year of 
exposure; beyond the one year point, some will still "sero-convert," but it is very rare to test 
negative and to be infected beyond one year.
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IF I T H I N K  I H A V E  B E E N  E X P O S E D  T O  HIV, A R E  T H E Y  A N Y  M E D I C A L  I N T E R V E N T I O N S  

A V A I L A B L E  T O  H E L P  P R E V E N T  M Y  B E I N G  I N F E C T E D  W I T H  T H E  V I R U S ?

Some medical experts suggest that the anti-viral drug, AZT, be administered to the 
patient within 48 hours of exposure and be continued for a period of approximately six 
weeks (although doctors may vary the duration of treatment by a couple of weeks). 
Although administering AZT immediately after exposure has not been proven to prevent 
infection, this often is the general course of treatment made available to health care workers 
who are exposed to the virus in an occupational setting. Animal studies examining whether 
AZT is effective in this setting are inconclusive; human studies are incomplete. 
Nevertheless, AZT has not yet been discounted as a viable prophylactic and is the only form 
of medical intervention available that may work;

A R E  T H E R E  A N Y  S I D E  E F F E C T S  T O  TAKING AZT A S  A  P R O P H Y L A C T I C  F O R

A P P R O X I M A T E L Y  SIX W E E K S ?

In otherwise healthy people who are not already seropositive, doctors have found that 
taking AZT is not likely to result in the types of toxic side effects sometimes found in those 
who already are infected with HIV and are taking AZT to slow the progression of infection. 
Generally, toxic side effects have been found to be dose and duration related and reversible 
following discontinuation of treatment with the drug. A non-infected person taking a six 
week course of AZT may experience some insomnia, fatigue, and flu-like symptoms. Again, 
these effects would end upon discontinuation of treatment with the drug. The research on 
long term effects are not yet known. Some researchers have found that when given very 
high doses of AZT (well beyond the doses prescribed for humans), female mice may 
develop vaginal carcinomas. In addition, only very limited research has been performed on 
the effect of .AZT on the male or female reproductive systems; as such, its mutagenic and 
teratogenic effects, if any, are not known. One might expect that these more long term side 
effects would not be found in persons who take AZT for the relatively short period of time 
suggested for those who have been exposed to the virus as the result of sexual assault or 
rape.

I U N D E R S T A N D  T H A T  AZT L O S E S  ITS E F F E C T I V E N E S S  IN P E O P L E  W H O  A R E  

S E R O P O S I T I V E  A F T E R  12 T O  18 M O N T H S ;  IF I A M  E X P O S E D ,  T A K E  AZT, B U T  STILL 
B E C O M E  I N F E C T E D ,  W I L L  I B E  A B L E  T O  T A K E  A D V A N T A G E  O F  AZT A S  A F O R M  O F  

T R E A T M E N T  L A T E R  IN M Y  ILLNESS?

AZT loses its effectiveness when resistent strains of the virus develop in a person 
already infected with the virus. Such activity is not expected in a person who recently has 
been exposed to the virus; therefore, it is unlikely that use of AZT as a prophylactic 
immediately after exposure will affect a person's ability to use AZT later in the course of
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illness, if it becomes necessary.

C A N  I T R A N S M I T  T H E  V I R U S  B E F O R E  I K N O W  W H E T H E R  I A M  I N F E C T E D ?

If you are infected with the virus, you are capable of transmitting it; this is so even 
if your HIV antibody test comes back negative. Therefore, to protect your partner from 
infection, it is important, if you engage in sexual relations, that you use safer sex techniques 
throughout this period; in fact, unless you know for certain that neither you nor your partner 
are HIV-infected, you never should engage in unsafe sex. If you use intravenous drugs, you 
should avoid sharing works; if you do share works, always clean them with bleach and water 
following each use.

W H A T  E L S E  C A N  I D O  D U R I N G  T H I S  W A I T I N G  P E R I O D ?

The most important thing you can do is to take care of yourself. You may wish to 
seek counseling. It is important to seek support from your family, friends, and medical 
professionals. Also, this would be a good time to accomplish ’he elusive goals of eating 
better, getting more sleep, and relaxing more.



Federal Year 2000 Plan
In keeping wilh objectives first enumerated by former U.S. 
Surgeon General C. Everett Koop, the U.S. Department of 
Health and Human Services is drafting national health goals 
for the Year 2000. Among those goals Is the reduction of the 
rate of rape and attrmpteo rape of women age 12 years and 
older to "no more than 107 per 100,000 women." (The rate 
was 119.7 per 100,000 in 1986.) The proposed method of 
reduction is the initiation of sexual assault awareness 
programs for adolescents and evaluation of these programs, 
Preventioneducationforadult womenisnotbeing considered 
as equally necessary to rape reduction. Nor are services to 
sexual assault victims included in the federal objectives, as 
are services to victims of domestic violence. [For further 
information, contact Gary Hogelin, Office of Surveillance, 
Communicable Disease Center, U.S. Department of Health 
and Human Services, Atlanta, G A. Telephone; (404) 639- 
2752.]

[EDITOR'S NOTE; The term "rape" is used herein because 
the term is employed by the published material cited.)

O T H E R  N E W S

AIDS and Sexual Assault
The Department of Genitourinary Medicine of St. Mary's 
Hospital in London has reported the first known case ol 
AIDS resulting horn sexual assault. The seroconversion to 
human immunodeficiency virus (HIV) occurred during the 
three months following the assault in a woman who had no 
other identifiable risk factors for HIV infection (e.g., blood 
transfusions, intravenousdrug use, sexual contact with other 
men in the previous nine months, etc,).

The sexual assault victim in this case had been forced to have 
vaginal and anal intercourse by a man known to her, who 
subsequently told her he had tested seropositive for HIV. 
Repeated testing of the woman for the HIV antibody also 
produced a positive result which doctors attributed to the 
sexual assault. Three other women tested positive at the 
same hospital following a rape. None had had blood 
transfusions or used intravenous drugs. However, one 
woman had a sexual partner from Central Africa, and serum 
takenat the time of the rape was not stored, so HIV infection 
could not be definitely attributed to the assault.

St. Mary's Hospital recommends that all adult victims of 
sexual assault be offered HIV testing reassured that the nsk 
of infection is low, and offered counseling.

In England, an assailant may beasked to supply samples and 
agree tobe tested for sexually transmitted diseases. A refusal 
maybe noted In court.

[Source: S. Murphy, V. Kitchen, J.R.W. Harris, and S.M. 
Forster. Rape and subsequent seroconversion to HIV. British 
lounul of Medicine )

Federal officials have approved a SI0.8 million payout to 
settle four consolidated lawsuits against the United States 
over the molestation of 58 Hopi children by a non-Indian 
teacher with the Bureau of Ind'an Affairs.

Between the end of 1988 and early this year, the Federal 
Bureau of Investigation inves’igaled 130 reports of child 
sexual abuse in Indian torritorv

Reported Rape in the 1 Jnited States 
on the Rise
According to the FBI, both reported forcible rape and 
aggravated assault showed a ’0% increase in the first six 
months of 1990. Robbery rose 9% and murder, S?c. Data 
released on October 21,1990 she wed a decline in all property 
crimes, with the exception of motor vehicle theft 
Geographically, the semiannual Crime Index total was up 
3% in the Northeast and 1 % in the Midwest, while both the 
South and West registered a 1 % decline.

Sex Education in Schoolsr
A recent report by the 5ex Information and EducationCouncil 
of the United States indica tes more public schoolsa re offering 
sex education to combat AIDS and teen pregnancy. But. 
school programs often sidestep sensitive issues such as 
acquaintance rape, interpersonal relationships, and sex roles. 
The 36 page report noted that little or no sex education is 
offered in the early grades.

News from the National Association of 
Crime Victim Compensation Boards
In 1990, the Mississippi, Georgia, and Vermont legislatures 
took action to establish and fund cnme victim compensation 
programs in those states, bringing to 47 the number ol states 
with compensation programs. Mississippi's program will 
begin paying claims July 1,199'. South Dakota and Maine 
remain the only states without -nme victim compensation 
legislation.

In other actions, the Connecticut legislature increased the 
maximum emergency award fTomSoOOtoSI.OOO. (At least 15 
states now have maximums 51,003 or more > And, 
Wisconsin's legislature acted to extend coverage to on-duty 
policcand fire fighters, includm g counseling for families of 
those killed in the line of duty

As of October 1, 1990 states' '-nme victim compensation 
programs receiving federal VC 3A funds were required to 
develop rules toguide them in r ’akingawards which avoid 
the unjust enrichment of offencers. In cases of child abuse 
and child sexual abuse, the National Association of Cnme 
Victim Boards has recommend’d  that third party payment 
be used whenever possible, and that states consider 
establishing trust agreements tn guarantee that the award bo

Child Sexual Abuse in Indian Territory
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BRIEFING PAPER 
FOR

CS HOUSE BILL NO. 109 (HES)

Prepared by Department of Public Safety

“ An Act relating to blood tests for persons charged with sex offenses; and providing for an 
effective date.”

Since 1987, Alaska has received Drug Control And System Improvement Formula Grant Funds 
through the Office of Justice Programs, Bureau of Justice Assistance. The grant program is 
authorized by the Anti-Drug Abuse Act of 1988. The purpose of the funds is to provide 
assistance to the states for their law enforcement efforts to control the drug and violent crime 
problem. The allocation for each state and territory is primarily based on population.

For the first year, the allocation to Alaska was $823,000. In 1993, the allocation is $1,870,000.

Within the State, these funds are shared by state agencies and local units of government for the 
purpose of addressing the drug control problem through law enforcement, prosecution, and court 
system improvement programs.

In 1992, with federal allocation of $1,852,000, there were 5 state agency projects and 9 local 
government projects funded. Through these projects the funds provided 14 law enforcement 
officers throughout the State, enforcing the State’s controlled substance laws through multi- 
jurisdictional task force, street level enforcement, and financial investigation efforts. These 
funds provided for two prosecuting attorneys to specialize in the prosecution of individuals 
violating the State’s controlled substance laws. In addition, the funds provided for timely court 
processing and the identification of individuals with prior drug offense incidents through 
improvement of the court and criminal history record systems.

Beginning October 1, 1993, the Crime Control Act of 1990 requires that in order for the states 
to continue to receive their identified Drug Control and System Improvement Grant allocation 
amount, the states must have laws in place related to HIV testing of individuals convicted of a 
sexual offense. The result of a state not having such legislation enacted will be a 10% 
reduction to the state’s identified allocation amount. This amount then will be shared by those 
states which have enacted such legislation.



Briefing Paper 
CSHB 109(HES) 
Page 2

For the State of Alaska to continue to receive its entire Drug Control and System Improvement 
allocation, avoid reducing its current drug control effort, and avoid providing 10% of its 
allocation to other states, passage of HIV testing legislation is necessary this session.

With a reduction of ten percent, or $187,000, to the State’s annual grant revenue allocation, it 
will be necessary to fund ten percent of the law enforcement and prosecution effort currently 
addressing the State’s drug control problem through State general funds and municipal revenues.



F IS C A L  N O T E
STATE OF ALASKA B ILL NO. CS HB 109 (HES1
1993 LEG ISLAT IVE SESSION

Revision D a t e : _________________________________________________ Dept. Affected: Health anti Social Services__________

Titlo: Blood Tests for persons charucd with sex BRU: State Health Services

offenses Component: Laboratories

Sponsor: Kott

Requestor: H o u s e  Judiciary C O M P O N E N T  SERIAL NO. #291

Expenditures/Revenues: (Thousands of Dollars)

O P E R A T I N G E Y 9 4 F Y 9 5 F Y 9 6 F Y 9 7 F Y 9 8 F Y 9 9

P E R S O N A L  SERVICES

TRAVEL

C O N T R A C T U A L

SUPPLIES 27.9 27.9 27.9 27.9 27.9 27.9

EQUIPMENT

LAND & S T R U C T U R E S

GRANTS. CLAIMS
MISCELLANEOUS

T O T A L  O P E R A T I N G 27.9 27.9 27.9 27.9 27.9 27.9

C A P I T A L

R E V E N U E  F U N D  S O U R C E

1002 Federal Receipts

1003 G F  Match
1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA 

Other

1
1

27.9 27.9 27.9 27.9 27.9 27.9

1

i

T O T A L 27.9 27.9 27.9 27.9 27.9 27.9

P O S I T I O N S :

FULL-TIME

PART-TIME

T E M P O R A R Y

f

,

i

Estimate of current year (FY93) impact: N o n e

A N A L Y S I S :  (Attach a separate page if necessary)

This fiscal note is based on the costs for the laboratory testing alone. It does not take into account the costs of medical 

personnel to perform the requisite counseling and testing, travel for medica' oersonnel to communities where qualified 

personnel are unavailable, shipment of specimens, cost to ensure chain of evidence, and documentation of procedures 

and test results.

In 1992,339 charges were m a d e  for arrests for sex offenses. Using 350 as the base, the laboratory costs associated with 

H B  109 is as follows:

< ? m uPrepared by: 

Division:

Peier M. Nakamura, M D ,  M P H Phone: (907) 465-3090

Division of Public Health

Approved by Commissioner: Theodore A. Mala, M D ,  M P H

Agency: Department of Health & Social Services_________ f e K  Pale:

P R E P A R E R  T O  P R O V I D E  A L L  D I S T R I B U T I O N  C O P I E S  T O  G O V E R N O R ’S  L E G I S L A T I V E  O F F I C E

For further distribution information call the Governor’s Legislative Office

(Rev 11/92)93flsno.xls/DBR - Page 1 Of



Revision Date: B ILL N O .CS H B  109 (L IE S )

A N A L Y S I S  (cont.):

1. Cost for initial HIV screening @  $ 16.30/test

2. Assuming that 0.9% initially screened were positive, the cost for HIV Western blot for making 

a positive diagnosis is $93.15/test

3. Cost for screening negative results after the six month win d o w  period for 347 @  $15.30/test

4. Cost for Western Blot for the 0.9% of those persons which tested positive after the 6 month
window period

5. Cost of Hepatitis B screening @  $16.30/test

6. Cost of Hepatitis B testing on the 11.2% that will test positive ©  $114.10/test

7. Cost of R P R  test for syphilis @  $16.30/test 

T O T A L

5.705 

293

5,656

293

5.705 

4,473

5.705 

$27, .30

Page 2 of 2



F IS C A L N O TE
STATE OF ALASKA B ILL NO. CS HB109 (TIES)
1993 LEG ISLAT IVE SESSION

Revision Date:

Titlo: Blood tests for persons charged with sex BRU: State Health Services
offenses Component: Nursing

Sponsor: Kott

Requestor: H o u s e  Judiciary C O M P O N E N T  SERIAL NO. # 2 8 8

Expenditures/Revenues: (Thousands of Dollars)

O P E R A T I N G FY94 F Y 9 5 F Y 9 6 F Y 9 7 F Y 9 0 F Y 9 9

P E R S O N A L  SERVICES

TRAVEL

C O N T R A C T U A L 45.5 45.5 45.5 45.5 45.5 45.5
SUPPLIES

EQUIPMENT

LAND & S T R U C T U R E S

GRANTS, CLAIMS

MISCELLANEOUS l

T O T A L  O P E R A T I N G 45.5 45.5 45.5 45.5 45.5 45.5]

I C A P I T A L l
i |

R E V E N U E  F U N D  S O U R C E 1 ! 1

F U N D I N G : (Thousands of Dollars)

1002 Federal Receipts |

1003 GF Match 1
1004 GF 45.5 45.5 45.5 45.5 45.5 45.5!

1005 GF/Program Receipts

1006 GF/MHTIA i

Other 1
T O T A L 45.5 45.5 45.5 45.5 45.5 45.5!

P O S I T I O N S :

FULL-TIME |I

PART-TIME 1

T E M P O R A R Y 1

Estimate of current year (FY93) impact: N o n e

A N A L Y S I S :  (Attach a separate page if necessary)

Assuming a base of 200 individuals w h o  would need testing and counseling and w h o  would be presenting themselves 

the Public Health Center for referral for these sen/ices, the costs of this bill for the Nursing C o m p o n e n t  are as follows:

to

Line 300 Contractual Services

200 draws & pre- & post-test counseling @  1.5 hours x 565/hr for initial tests 

400 draws &  pre- &  post-test counseling @  1.0 hr x $65/hr follow-up testing

19,500

26,000

45,500

Prepared by: Peter M. Nakamura, M D ,  M P H  |/\a

Division: Division of Public Health 7  *

Approved by Commissioner: Theodore A . Mala, MD, MPH
Agency: (7fi) Departm ent o f  Health &  Social Services__________

Phone: (907) 465-3090

Date: ~?7/ (> / •> j

Date: 3.

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office

(Rev 1 i/92)93iisno.xis/DBn - Page 1 of



BILL N O .CS I IB 1 0 9  (H E S )

ANALYSIS (cont.):

This fiocal note assumes:

1) testing and counseling is for individuals w h o  are not being detained by the Department of Corrections or the 

Division of Family and Youth Services; and

2) individuals will present themselves to a Public Health Center for testing and counseling either through a court 
order or voluntarily will be referred to private providers for counseling.

Page 2 of



Alaska ££>tate ILegtsJlaturc 
^ouse of Jtepreaentatibea HOME:

9843 CHICHAGOF LOOP 
EAGLE RIVER. AK 99577 
PHONE (907) 694-7943

DURING SESSION:
STATE CAPITOL 
JUNEAU, AK 99811 
PHONE (907) 465-3777

COMMITTEES: 
HEALTH, EDUCATION 
& SOCIAL SERVICES 

JUDICIARY 
STATE AFFAIRS

SPECIAL COMMITTEES:
MILITARY & VETERANS AFFAIRS 
OIL & GAS

M EM O R AN D UM

February 22, 1993DATE

Representative Porter
Chair, House J^Sibiary Committe

Pete KottFROM

Request fo r hearing 
•J? HS-IO*}, Blood Tests fo r Sex Crime Perpetrators

Please schedule HB 109 fo r a hearing before the House Judiciary 
Committee as soon as possible.

HB 109 is a victims righ ts b i l l which allows the vic tim of a sexual 
assault to pe titio n the court to have the defendant tested fo r the 
presence o f HIV antibodies and indications of other sexually 
transmitted diseases. The b i l l also provides that i f  the defendant 
is convicted, he must reimburse the state fo r the cost of the test.

The follow ing items are attached

Sectional analysis of the HESS committee substitute
New sponsor statement
Letter from Dr. Peter Nakamura
Chart showing increase in reported rapes in Alaska

I f  you have any questions on th is b i l l ,  please ca ll 
Legislative Assistant, Jack Phelps, at 465-3777.



R e p r e s e n ta t iv e  P e te  K o t t  

SPONSOR STATEMENT

HO M E
9843 CHICHAGOF LOOP 
EAGLE RIVER, AK 99577 
PHONE (907) 694-7943

DURING SESSION: 
STATE CAPITOL 
JUNEAU. AK 99811 
PHONE (907) 465-3777

HB 109 —  H IV  Testing fo r Sex Offenders

The purpose of HB 109 is to provide relief for victims of sexual assault. The threat of 
HIV infection and of infection from other communicable diseases, especially venereal diseases, 
is a serious complicating side-effect of being victimized by sexual assault. The state has a 
compelling interest in assuring that innocent victims of crime are afforded timely relief from 
the anxiety that may result from sexual assault.

It is true that the accused has certain rights that also must be protected by the state. 
The defendant's right to privacy and to due process is an important part of Alaska's judicial 
process. HB 109 includes sev°ral provisions designed to protect the defendant's rights whi'e 
balancing those rights against the alleged victim's right to know if he or she has been exposed 
to infection. The following factors should be noted with respect to this concern:

1) The test is not automatically required, the victim must petition the court to
request the test;

2) The court must find probable cause that there was a transfer of bodily fluids;
3) The release of information obtained as a result of the test is strictly controlled

in that
a) only the defendant, the victim, and officials of the defendant's place of 

incarceration are to receive the test results, except that the Department 
of Health & Social Services may receive statistical information;

b) unauthorized disclosure of test results is strictly prohibited and is 
defined as a class A misdemeanor; and

c) the time period during which the alleged victim may request the test 
is narrowly defined.

HB 109 also provides that the state must make availahle to both the victim and the 
alleged perpetrator counseling relating to HIV and AIDS which is medically appropriate for 
those persons.

Finally, HB 109 is designed to minimize the cost to the state of implementing this 
program. If the defendant is convicted, he or she must reimburse the state for the cost of the 
test. The court may order the Department of Corrections to provide for the reimbursement 
through garnishment. Furthermore, the Federal Crime Control Act of 1990 provided that states 
which do not have a law such as that proposed by HB 109 shall lose part of their law 
enforcement assistance grants. The loss to Alaska if we fail to pass such a law this year will 
be approximately $185,000 in FY94.

This bill can satisfy the Federal requirement and simultaneously form an integral part S' 
of an effort by the state of Alaska to ensure that victims of crime in our state are afforded U
every opportunity to find appropriate relief.

OV\SdT



CSHB 109 
SECTIONAL ANALYSIS

"An Act re la tin g to b lood tests fo r 
persons cha rged w ith sex offenses; 
and p ro v id in g fo r an e ffec tive date ."

Section 1.

Adds new sections to AS 18.15 as follows:

AS 18.15 .300

(a) makes a defendant (including a minor) charged with a sexual offense 
under AS 11.41 .410 - 11.41.440 that includes sexual penetration as an 
element o f the crime subject to an order o f the court requiring testing fo r HIV 
and other communicable diseases.

(b) allows the alleged vid im , or the prosecuting attorney on behalf o f the 
alleged v id im , to petition the court fo r an order requiring the defendant to be 
tested.

(c) requires the court to make a probable cause determination 1) that a crime 
has taken place under the specified statutes, and 2) that sexual penetration 
took place. Allows the court to condud a hearing to receive evidence to make 
the determinations required under this subsedion.

(d) requires the court to order the test if the court finds probable cause that 
a crime was committed and that sexual penetration took place.

(e) designates the authorized recipients of test results obtained under an order 
authorized by subsedion (c) of this ad . Authorized recipients are the 
defendant, the vid im (or the vid im 's parents or guardian) and the officer in 
charge and the chief medical officer of the facility in which the defendant is 
incarcerated.

(f) places time constraints on when the order authorized under (c) o f this ad

S e e  4 4  crr\ 2. f s r *  C S  MS. 1 0 9



may be filed. The test may not be ordered sooner than seven days after the 
arrest nor more than 90 days after the defendant has been convicted and 
sentenced. Additionally, a test may not be ordered after a finding favorable 
to the defendant.

(g) provides definitions for "disposition favorable to defendant," and "sexual 
penetration."

AS 18.15.310

(a) requires that blood drawn for a test under this act be drawn by licensed 
medical personnel according to AS 08.64.

(b) requires that testing on blood drawn under provisions of this act be 
conducted by a licensed medical laboratory and according to accepted 
medical standards.

(c) requires that positive test results be transmitted to the Department of 
Health & Social Services.

(d) requires test results to be sent to the designated recipients and requires a 
disclaimer to be attached to test results.

(e) requires the court to order persons who receive the test results to maintain 
the confidentiality o f personal identifying data related to the tests. Provides 
certain exceptions to this confidentiality: (1) the defendant, and (2) the victim 
for such disclosures as a re necessary to provide for the victim's own health 
and the health of the victim's spouse, fam ily and household.

(f) prohibits the test results from being used as evidence in a crim inal or 
juvenile proceeding.

(g) provides civil immunity for persons perform ing the duties authorized by this 
act.

(h) if the test results are positive, requires the Department of Health & Social 
Services to provide free counseling and testing to the victim and counseling 
to the defendant upon request. Also requires the department to provide 
referral fo r the victim to appropriate health care facilities and support sendees.



(i) defines "AIDS/1 "counseling/1 and "HIV." Counseling is defined as providing 
medically appropriate information including information on the diseases, their 
treatment and the medical and social implications of the diagnosis and the 
tests.

AS 18.15.320

(a) requires the Department of Health & Social Services to pay for tests 
ordered under this act.

(b) requires a defendant who is convicted of an offense for which a test was 
ordered under this act to reimburse the department for the cost o f the test. 
Allows the court to order the Department of Corrections to garnish wages 
earned in correctional industries to pay fo r the test.

AS 18.15.330

provides that intentional unauthorized disclosure of information restricted by 
this act constitutes a class A misdemeanor.

Section 2.

Provides that the act takes effect immediately according to AS 01.1 0.070(c).



HB 109 
SECTIONAL ANALYSIS

"An Act re la tin g to b lo od tests fo r 
persons cha rged w ith sex o ffenses ; 
and p ro v id in g fo r an e ffec tive da te ."

Section 1.

Adds new sections to AS 18.15 as follows:

AS 18.15 .300

(a) makes a defendant (including a minor) charged with a sexual offense 
under AS 11.41 .410 - 11.41.440 subject to an order o f the court requiring 
testing fo r HIV and other communicable diseases.

(b) allows the alleged victim, or the prosecuting attorney on behalf o f the 
alleged victim, to petition the court fo r an order requiring the defendant to be 
tested.

(c) requires the court to conduct a hearing on a petition filed under subsection
(b), and requires the court to order the test if the court finds probable cause 
that a transfer o f bodily fluids took place between the defendant and the 
alleged victim.

(d) designates the authorized recipients o f test results obtained under un order 
authorized by subsection (c) of this act. Authorized recipients are the 
defendant, the victim (or the victim's parents or guardian) and the officer in 
charge and the chief medical officer o f the facility in which the defendant is 
incarcerated.

(e) places time constraints on when the order authorized under (c) o f this act 
may be filed. The test may not be ordered sooner than seven days after the 
arrest nor more than 90 days after the defendant has been convicted and 
sentenced. Additionally, a test may not be ordered after a finding favorable 
to the defendant.



AS 18.15.3 10

(a) requires that blood drawn fo r a test under this act be drawn by licensed 
medical personnel according to AS 08.64.

(b) requires that testing on blood drawn under provisions o f this act be 
conducted by a licensed medical laboratory and according to accepted 
medical standards.

(c) requires that positive test results be transmitted to the Department of 
Health & Social Services.

(d) requires test results to be sent to the designated recipients and requires a 
disclaimer to be attached to test results.

(e) requires the court to order persons who receive the test results to maintain 
the confidentiality o f personal identifying data related to the tests. Provides 
certain exceptions to this confidentiality: (1) the defendant, and (2) the victim 
fo r such disc'osures as are necessary to provide fo r the victim's own health 
and the health o f the victim 's spouse, fam ily and household.

(f) prohibits the test results from being used as evidence in a crim inal or 
juvenile proceeding.

(g) provides civil immunity fo r persons perform ing the duties authorized by this 
act.

(h), if the test results are positive, requires the Department o f Health & Social 
Services to provide counseling and testing to the victim ; and counseling to the 
defendant upon request. Further provides that the Department's duty to 
provide counseling is satisfied if the Department delivers to the victim and the 
defendant a brochure containing the relevant information, and refers the 
defendant and victim to the Department fo r further information.

(i) defines nAIDS" and "counseling." Counseling is defined as providing 
medically appropria te information including information on the diseases, their 
treatment and the medical and social implications o f the diagnosis and the 
tests.
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AS 18.15 .320

(a) requires the Department o f Health & Social Services to pay for a test 
ordered under this act.

(b) requires a defendant who is convicted of an offense for which a test was 
ordered under this act to reimburse the Department for the cost o f the test. 
Allows the court to order the Department of Corrections to garnish wages 
earned in correctional industries to pcy fo r the test.

AS 18.15 .330

provides that intentional unauthorized disclosure of information restricted by 
this act constitutes a class A misdemeanor.

AS 18.15 .350

provides definitions o f terms essential to the act.

Section 2.

Provides that the act takes effect immediately according to AS 01.1 0.070(c).



Sponsor Amendments to 
CS for HB 109(HES)

Offered in House Judiciary 
March 17, 1993

Amendment 1:

p. 1, /. 7, after "indictment," add " presentment, "  

p. 1, I. 12, after "indictment," add "presentment," 

p. 1, 1. 14, after "indictment," add "presentment,"

Explanation:

Article I, section 8 of the Alaska constitution provides that a grand jury may file charges 
by presentment or indictment. The difference between the two is that presentment is 
brought from the grand jury's own knowledge or observation without a bill of 
indictment being laid before it by the government prosecutor. Though presentment is 
rarely used in Alaska, it is provided for in our constitution. It therefore seems advisable 
to include it in the bill presently before us.

Amendment 2:

p. 2, I. 1, after "guardian" delete comma and add "of an alleged victim who is a minor or 
incompetent,"

Explanation:

When the bill was amended in HESS, an agreement was reached between the sponsor 
and the Department of Law to reword this part of the bill. Part of that agreement 
included adding this provision for the parent or guardian being able to request the test. 
The intent of that addition was to cover those situations in which a minor or 
incompetent person was the victim. As the bill now reads, however, it would seem to 
allow the parent of an emancipated adult to file a petition. The suggested amendment 
more accurately reflects the sponsor's intent, and brings the language of proposed AS 
18.15.300(b) into line with AS 18.15.300(e) [see p. 2 ,1. 16 & 17].

Amendment 3:

p. 2, /. 8, after "may rely" add "exclusively"

Explanation:

This amendment is brought at the request of the Department of Law. They would like 
the language of the bill to indicate clearly that if the court deems probable cause to be 
adequately demonstrated at the grand jury proceedings or in a preliminary hearing, the 
court may proceed without an additional hearing.



2

Amendment 4:

p. 3, I. 31, after “immediate fam ily," delete "or"

p. 4, I. 1, delete the pei'iod and add ", or a person in a dating, courtship, or engagement 
relationship with the victim/'

Explanation:

This amendment is brought at the request of the Network on Domestic Violence and 
St.rual Assault. The existing language of the bill may work well for a victim who is a 
married woman or one living with a family. But what if the victim lives alone, or is not 
married., but engaged? This change borrows language from the domestic violence 
statutes, and closes these potential gaps.



Changes to HB 109 reflected in 
the b la n k Comm ittee Substitu te 
presented to the Comm ittee on 

February 16, 1993

Line numbers refer to the original bill.

p.l, 1.7 adds "indictment, or information" to include the various forms of initiating a
felony prosecution.

p.l, 1.8&9 uses more specific language denoting the acts for which the bill allows a petition
to be initiated.

This change is to ensure that the statute as amended by HB 109 conforms to Federal 
guidelines set forth in the Crime Control Act of 1990.

p.2 ,1.1-6 requires the court to find probable cause that a crime has been committed under
the statutes cited in (a); and that probable cause exists that the crime included 
sexual penetration as defined in AS 11.81.900(b)(54).

adds a new subsection (d) which requires the court to order a blood test on a 
defendant if probable cause is found as required in (c).

This change is to ensure that the statute as amended by this bill conforms to the Federal 
guidelines set forth in the Crime Control Act of 1990.

p.2, 1.7 renumbers this subsection (e); and substitutes "provided" for "sent."

p.2 ,1.16 renumbers this subsection (f).

p .2 ,1.22 adds a new subsection (g) providing a definition of "disposition favorable to
defendant." In the original version, this was found on p.5, 1.3.

p.2, 1.24 adds "registered physician assistant" to the list of those authorized to draw
blood for the purposes of this section.

This change was requested by the Department of Corrections.

p.3, 1.4 substitutes "provided" for "sent."

p .3 ,1.30 deletes the sentence which begins, "If the department delivers a brochure . . ."
Adds a sentence which provides for "referral to appropriate health care facilities 
and support services at the request of the victim."

p.4, 1.5&6 substitutes "HIV symptomatic disease" for "AIDS-related complex."

p.4, 1.7 adds a subsection containing the definition of "HIV." In the original version, this
was found on p.5, 1.9.

C S  CH f i U o i s  To HE W



Bill No. HB 109
Bill No.***AST

Date: February 12, 1993
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DRAFT
Contact: Joanne F. Lopez

Executive Director 
CDVSA

Title: An Act relating to 
blood test for persons 
charged with sex offenses.

A total of 530 rapes were reported in 1991. Rapes account for 15.5% of all violent crimes. 
There are concerns for victims who may become infected with human immunodeficiency 
virus (HIV). Cases have been reported.

The Council on Domestic Violence and Sexual Assault supports the concept of a bill that 
would allow a victim of sexual assault to learn if her/his assailant is infected with HIV.

The Council supports the concept in HB 109 to test at the time of the arrest and strongly 
recommends that the testing be conducted once probable cause for a violation in AS
11.41.410 - 11.41.440 has been established. I f testing is postponed until after conviction, 
it take as long as two years to obtain this crucial information.

The Council recommends that the victim not be put through a legal procedure i f order to 
force the blood test of the offender. To do so would re-victimization the victim which is 
unacceptable. Prosecutors would likely not force the blood testing issue i f this were the case 
in order to save the victim this additional distress since the victim will be needed for 
testimony in the actual assault litigation.

The Council recommends that the victim be informed that because the offender’s blood test 
is negative, it does not mean that they are safe. The nature of HIV is such that there is an 
incubation/latency period of six to eight months during which a carrier’s blood will not 
reveal the presence of HIV but they can transmit the virus. Victims need to be aware that 
they should be (re)tested six to eight months later. The Council would like to see funding 
for the Department of Health & Social Services to pay for victim testing.

The Council also believes that the legislation should specify how the information will be 
transmitted to the victim. The Council recommends that the information should be provided 
to the victim only if the victim (or the victim’s legal custodian, if the victim is a minor) 
wants the information. The information should never be transmitted by letter and the victim, 
or victim’s legal custodian if the victim is a minor, should be allowed to name a designee 
to receive the information if the victim doesn’t want to learn of it directly.

The Council recommends that counseling of victims concerning the results of the alleged 
offender’s blood test need to be handled sensitively. A counseling brochure does not meet 
this standard. A trained counselor or nurse or other appropriate service provider needs to

r
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be available to help the victim deal with the situation and to counsel the victim on safe sex 
and protection of their partner due to the potential exposure.

Since there is a stigma involved with this condition, the Council suggests to consider 
protecting the confidentiality of HTV positive individuals, and suggests the court be required 
to order all parties to keep die information confidential.

Willie Kinnebrew, Acting Chair 
Council on Domestic Violence & 
Sexual Assault
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This Sidwoufd require 6 food tests from persons charged wit ft sesQtaf offenses andprovide 
an avenue for victims of the sexuaf assauft to receive the resufts o f those tests.

MB 109 provides victims ofseo&af assauft a means to determine whether they have Seen 
exposed to communicaSCe diseases. Jit the present time privacy laws prohibit this testing 
ofadegedperpetrators of sexpalassauft or disclosure of test resufts. 'Victims have no 
recourse to determine if  they have contracteda scqiafly transmitteddisease, This 6iff xvoufd 
provide that recourse.

Thejifasha Women's Commission supports MB 109. Victims of sexuaf assauft are innocent 
people whose person and whose own right to privacy have Been vio fated The statutes 
shouldprovide then access to the medkaf information ahout their attachcr necess.ny to 
determine any medkaf treatment needed to preserve their physicaf-  andmentaf— heafth. 
StiQiaf assault victims need a great deaf o f help andsupport for recovery. MB 109 provides 
an important remedy without compromising legitimate protection of the alleged attaches 
tights.

The proposed hid appears to adequatefy address 6oth the necessary protections andpracticed 
means of achieving the desired resufts. TheJl fas ha Women's Commission supports MB 109 
as written.

jltashg Women's Commission
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February 8, 1993

Representative Brian Porter 
State Capitol, Room 118 
Juneau, AK 99801-1182

Dear Representative Porter:

Per your request, enclosed are materials related to HB 109 on the issue of mandatory HIV 
testing of persons charged with sexual offenses.

I f our office can be of further assistance, please call.

Sincerely,

Penelope M. Cordes, Ph.D. 
AIDS/STD Program

VCoi
Enclosure
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TECHNICAL ISSUES CONCERNING 
HOUSE BILL NO. 109

"An Act relating to blood tests for persons charged with sex offenses."

Summary

HB 109 provides for court ordered serologic testing for HIV and other communicable diseases 
of: (a) defendants charged with sexual assault; and (b) minors for whom a petition is filed 
alleging sexual assault.

HB 109 provides for notification of the results of such tests to:
(a) the defendant or minor; (b) the alleged victim, designee, or parent/guardian of a minor; and
(c) the officer in charge and chief medical officer of the facility in which the defendant or minor 
is incarcerated or detained.

Discussion

The implied purpose of HB 109 is to obtain information related to an alleged sexual assault 
perpetrator’s infectious disease status, especially HIV infection, and convey this information to 
alleged victims so that they may take measures to preserve their health and be spared groundless 
fear. The intended benefits to the victim cannot be achieved through mandatory serologic testing 
of the alleged perpetrator as proposed by HB 109.

Testing of the perpetrator will not give the victim information about her/his own health 
status and will not preclude the need for the victim to receive counseling and testing for 
sexually transmitted disease including HIV for the following reasons:

• I f the suspect tests negative for HIV antibodies, it is not conclusive proof that the suspect 
is free of HIV infection. A person who is recently infected may not develop detectable 
HIV antibodies (seroconvert) for up to 6 months. Seroconversion for Hepatitis B ranges 
from two weeks to 6-9 months. Serologic testing for syphilis may also result in a false 
negative, i.e., the person is infected but it is not detected by the blood test.
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• I f the suspect tests positive for HIV antibodies, this does not give any information on the 
HIV status of the victim. The risk of transmission of HIV through sexual assault is 
not known. There has been one documented case of HIV transmission following a rape. 
There are anecdotal reports of victims of rape who are HIV positive, but the source of 
their HIV infection is not known. The theoretical risk of transmission of HTV from one 
episode of heterosexual intercourse is estimated to range from 1 in 100 to 1 in 1,000. 
While HIV can be transmitted in a single exposure, studies have shown that persons have 
remained uninfected despite multiple exposures over a prolonged period of time. 
Similarly, if the suspect tests positive for syphilis or Hepatitis B, this does not mean that 
the victim has been infected. Transmission depends on the stage of the illness in the 
source person and factors specific to the person exposed.

Thus, individualized counseling services for the victim regarding risks, safer sex, testing, and 
referrals for emotional support and medical care must be provided in order for the victim to 
know her/his own status, to make decisions about health care, and to cope with the trauma of 
assault. Reliance on perpetrator testing exaggerates the benefits of testing the source person and 
detracts attention from the counseling and medical needs of the victim.

Regardless of knowledge of the alleged perpetrator’s HIV status, the victim should be counseled 
about baseline KiV testing to establish for the victim her/his HIV status before the assault, and 
retesting at intervals up to 6 month post-exposure to cover the "window period", i.e., the time 
from infection to seroconversion.

There is presently no cure for HIV disease nor treatment during the acute and early 
asymptomatic stages. Prophylactic use of AZT following a significant exposure to HTV in a 
health care setting is experimental and has not been proven effective in humans. Prophylaxis 
must begin within 24 hours of exposure. With currently available technology, reliable HIV test 
results on an alleged perpetrator would not be available within this time frame to assist a victim 
in making a decision about initiating prophylaxis.

Section 18.15.310(c) states that "copies of test results that indicate exposure to or infection by 
HIV or other communicable diseases shall also be transmitted to the department". This section 
needs clarification. To which department does this refer and what is the justification? HIV is 
not a reportable disease in Alaska. Disclosure of test results should be strictly limited to as few 
specifically designated persons as possible. The greater the number of persons with access to 
confidential information, the greater the possibility of breach of confidentiality and liability.

HB 109 goes beyond requirements of the federal Crime Control Act of 1990 which requires that 
states enact legislation for court ordered HTV testing of persons convicted of a sexual assault, 
or else lose 10% of their federal funding for public safety. Mandating HTV testing on persons 
charged with a sexual offense means performing an invasive medical procedure (phlebotomy), 
without consent, on a person whose guilt has yet to be determined. Challenges to the 
constitutionality of mandatory testing of either charged or convicted sexual offenders, and the 
attendant legal costs, should be anticipated.
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The Section of Epidemiology has, in the past, opposed legislation similar to H.B. 109. These 
types of bills: provide no benefit in disease prevention nor dependable relief of fear and anxiety 
for victims of sexual assault; potentially infringe upon constitutionally protected rights to 
privacy; and defiect resources away from more appropriate medical and emotional supports for 
victims of sexual assault.

Problems with the language of certain sections of HB_1Q9.

Section 18.15.300(c): Delete reference to saliva and "other bodily fluids". Sexual transmission 
can occur through infected blood, semen, and vaginal secretions. Saliva and other external 
bodily fluids including sweat, vomitus, tears, urine, feces, and nasal secretions do not transmit 
HIV.

Seeder. 18.15.300(e)(1): It is not clear what the reason is for this stipulation. There is no 
medical justification for a 7 day delay in testing.

Universally change "communicable" to "sexually transmitted disease" since the bill is for 
detection of diseases transmitted through a sexual assault.

Section 18.15.310(e): delete "immediate fa.nily, or persons occupying the same household as 
the victim." This phrase implies erroneously that these persons are at risk of acquiring HTV 
infection from the victim. HIV is not transmitted by non-sexual, family and household contact.

Section 18.15.310(h): The delivery of a brochure on HIV and AIDS to a person just informed 
of an HIV positive test result is an absolutely inappropriate way to discharge the professional 
and 1 '• w*’ hbility to counsel a patient receiving a positive HTV test result and it would 
violi. - xicy on HIV post-test counseling and the standard of practice as established by
the Aa.’a u. wther professional bodies.

Section 18.15.310(h)(il): delete "or AIDS related complex". HIV symptomatic disease is the 
term currently used to refer to the stage of the illness formerly referred to as AIDS related 
complex.

February 1993
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xaly underestimated.” The study was conducted in Kigali, 

Rwanda. W H O ’s clinical definition of AI D S  requires an 
HIV-positive patient to have at least two major and one mi­
nor symptom of the disease over the last year. Dr. Christina 
P. Lin dan, a U C S F  researcher and lead author of the study, 

published in the Feb. 16 issue of the Annals of Internal 
Medicine, said that based on the study, the true number of 
HIV-related deaths —  among both males and females —  in 

the central African country may be two to three times the 

2,056 deaths officially reported by Rwanda in 1990.Q

Criminal Transmission
Testing  S e x  O ffe n d e rs  f o r  H IV 
C an  C re a te  D ilem m a , G ro u p  S a y s
State legislators are faced with a dilemma when consider­

ing the issue of HIV testing of offenders in sexual assault 

cases, according to a report from the Nauonal Conference of 

State Legislatures.

"Legislators may want to consult with legal counsel, rape 

victim assistance groups, other relevant community organi­

zations, and public health personnel when considering ap­

propriate responses," said a report of the organizauoi 

'Testing Sex Offenders for HIV," made pub/l*r'KIarch 6?5^\‘;\\

The legal and practical considerations of 

confronted, while remembering ihat other options to legisla­

tion also exist. N C S L  said. The group noted that as of last 

May, 23 states had approved laws concerning H I V  testing of 

sexual offenders, and that some 70 bills were being consid­

ered in 26 states during the 1991 legislative sessions.

In the United States, an average of some 155,000 w o m e n  

annually have reported being raped, N C S L  said. While they 

suffer physical and emotional trauma, the group said, "when 

the fear of being infected with [HIV] is added, the emotional 

burden increases. Because the victims not only have been 

assaulted but also possibly threatened with a deadly disease, 

they often want to know if their assailant is infected with 

HIV, and public sentiment tends to support requiring the ac­

cused to undergo H T V  testing."

A  1990 federal law, N C S L  said, pressures states to require 

HIV testing of convicted sex offenders at the victim's re­

quest or lose 10 percent of their victim's assistance funding 

[although the stipulation does not go into effect until fiscal 

1995].

A Task o'; Balancing
"The states have the task of balancing the rights of vicums 

and defendants,” the report said.

A m o n g  practical considerations of H I V  testing. N C S L  

said, is the risk of transmission of H T V  from a single assault 

—  “at most a l-in-500 chance... from a single male-to-fe- 

male exposure if the male is infected." Other practical con­

siderations, the group said, are the cost and reliability of 

HIV tests and the usefulness of testing.

“Sexual assault victims might want information about the 

accused offender's H T V  status for two primary reasons: con­

cern for their own health, and concern for the health of their

sex partners," N C S L  said, adding that the victim also might 

request A Z T  treatment, which m a y  delay the progression 

from H T V  infection to AIDS.
But, N C S L  said, time is also an issue and that "waiting 

until conviction, which can take up to three years, decreases 

the usefulness of the information to the victim. Testing all 
accused offenders may solve this problem but raises legal 

questions. If the offender is not tested promptly, then testing 

the victim provides at least as much useful information to 

the victim, because it may show the actual presence or ab­

sence of the virus."

Legal Considerations
Regarding legal considerations, N C S L  said that “being in­

fected with H I V  is not a cnme; infection only becomes rel­

evant to criminal pioceedings in the cases involving reckless 

endangerment, such us assault with intent to infect or delib­
erate transmission of the virus."

A n  H I V  test s z "search" under federal law and requires a 
balancing test between the government's need to conduct the 

search and the invasion which the search entails, N C S L  said.

Privacy is another legal consideration, N C S L  said, adding 

that “if the defendant is tested before conviction, it may 

prejudice the presumption of innocence. On  the other hand, 

if testing is restricted only to convicted sex offenders, it fails 

to allow for early medical intervention and provides little 

physical or emotional benefit to the victim."

A m o n g  “other options," the group said, are "an immediate 

assessment of the risk status of the accused offender, with or 

without H I V  testing, to the extent possible within the legal 

limits of confidentiality."

Copies of the report are available for $5, plus S3 for ship­

ping and handling, from the N C S L  Book Order Department, 

1560 Broadway, Suite 700, Denver. Colo. 80202: (303) 

830-2200.Q

Copyright© 1092 by Burali Pubk 
0687-1482
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MANDATORY/AUTHORIZED HIV TASTING FOLLOWING CBRTA1N OFFENSES
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FOLLOW ING CONVICTION

FOR S EX  O FF E N S E S  
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Arkansas California Georgia Idaho Idaho
Florida Colorado Maryland Iowa Illinois
Nevada Florida Louisiana Indiana
Ohio Illinois Minnesota
Oklahoma Indiana Wyoming
South Dakota Kansas
Tennessoe Main*

Michigan
Texas

MANDATORY/AUTHOR!ISO HIV TESTING FOR INSTITUTIONALIZED POPULATION

FOR M ENTAL INSTITUTIONS FOR PRISO N S

Missouri Alabama Illinois North Dakota
Toxas Arizona Iowa Ohio
Wisconsin Colorado Kentucky Rhode Island

Connecticut Maryland South Carolina
Delaware Michigan Texas
Florida Missouri Utah
Georgia Montana Wyoming
Idaho Nevada

HIV TESTING WITHOUT CONSENT

FOLLOWING A SIGN IFICAN T EXPO- FOLLOW ING A  S IGN IFICAN T EX P O SU R E IF IN A M ED ICAL EM ERG EN C Y OR WHEN
SURE IN A HEALTH C A R E SETTIN G BLOOD SA M PLE PREV IO U S A V A ILA BLE M ED ICA LLY INDICATED

Arkansas Missouri Connecticut Arkansas New Hampshire
Colorado Nebraska Louisiana Connecticut New Mexico
Delawere New Mexico Montana Delaware North Carolina

Florida Ohio Pennsylvania Hbwbji Ohio
Hawaii Oregon Rhode Island Idaho Pennsylvania

Idaho Texas Wyoming Iowa Rhode Island

Iowa Washington Kentucky West Virginia

Illinois West Virginia Montana

Maine Wisconsin
Michigan

Source: AIDS Policy Center, Intergovernmental Health Policy project

HIV testing. Histoncally, such tests have 
been voluntary and in most states, written 
informed consent prior to testing is required. 
There have always been exceptions, how­
ever —  m ost notably in the areas of blood 
and organ donations, as well as in medical 
emergencies. As policy in this area has 
evolved, non-volumary HIV testing, par­
ticularly among institutionalized popula­
tions. has increased.

tnandaie/require/authorize testing based on an 
individual's specific behavior. Second, there 
are laws that provide for testing without con­
sent under certain conditions.

mandates it for all inmates who have a his­
tory of injection drug use, before they can be 
released from prison; and Indiana requires 
anyone convicted of a drug offense take an 
HIV test

Non-voluntary HIV testing can be classified in 
two ways. First, there are some state taw* that

WHICH STATES REQUIRE HIV 
TESTS FOR INJECTION DRUG 
USERS ? (EXHIBIT 5)
Mandatory HIV testing of people convicted 
of drug offenders is specially prohibited in 
California. By way of contrast, Idaho and 
Indiana mandate testing for anycoe con­
victed of drug-related charges; and Illinois

WHICH STATES REQUIRE HiV 
TESTS FOR SEX OFFENDERS? 
(EXHIBIT S)
Another group that has been ' .'geted for 
mandatory HIV testing is sea offenders. 
Often, laws are different for prostitutes and 
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for other sex offender*. Also,adied»coonis 
frequently made between people who have 
been arrested— as opposed to convicted—  
of a sexual offense.

Twelve states mandate HIV testing for indi­
viduals convicted of any sexual offense (CA, 
CO, IL, IN, MI, ND, OR, RI, SC, V A, WA, 
WV). Florida distinguishes between pros­
titution and other sexual offenses: testing is 
mandatory for prostitutes who have been 
convicted, but for sex offenses where there 
has been a transfer of body fluids, it is 
mandatory when a person is charged with 
such an offense. In Tennessee, testing is 
mandatory for a person arrested for prostitu- 
l in Nevada and Ohio. it. is mandatory 
upon arrest for any sexual offense. HIV 
testing is also mandated for sexual offenses 
in Iowa and Minnesota, and in Georgia and 
Maryland, if the person pleads guilty to the 
offense.

Several states authorize HIV testing after an 
arrest forasexual offense (Arkansas. Michi­
gan, Oklahoma, and South Dakota) or 
upon conviction (Kansas, Maine. Michi­
gan, and Texas. In Louisiana and Wyo­
ming HTV testing is authorized for sex of­
fenses, no distinction is made between arrest 
and conviction.

Mandatory testing for prisoners is required 
in 23 states. In some cases, simply being

incarcerated is sufflocat to authorize or 
mandate HTV testing. In others, testing is
r r if liv t a lf r iir i s p r r if ir r - m - irrn,raT v-r- , « r..» + .» n
a physician or prison official believes it to be 
necessary. Three states (Missouri, Tcxra 
and Wisconsin) mandate testing for indi­
viduals in mental institutions, while in Or­
egon and West Virginia, the courts can act 
on a patient’s petition and mandate testing 
for a health care worker in cases where there 
has been a significant exposure to body 
fluids.

WHICH 3TATT3 HAVB HIV 
TESTING WITHOUT CONSENT 
FOLLOWING A SIGNIFICANT 
EXPOSURE? (EXHIBIT S)
States that allow HIV testing without con­
sent uoder certain circumstances have tended 
to target their laws on notification and expo­
sure in the workplace —  particularly in 
medical settings.

For example: In cases where health care 
workers or emergency personnel have been 
significantly exposed to a patient’s blood. 
HIV testing without consent is authorized in 
15 states (AR, CO, DE.FL, HA, ID, IA, EL, 
MI, MO, NE, NM, T X  WV, WI). If there 
is already a sample of the potential source 
patient’s blood available for testing, testing 
without consent may proceed following a 
significant exposure in six states (CT, LA, 
MT, PA, RL WY). And if, following a 
significant exposure, the potential source 
patient refuses consent for HTV testing, the

court can require HIV testing in four states 
(ME, OH, OR, WA).

HTV testing without consent is also allowed 
in several states in medical emergencies, if 
the test is needed for diagnostic or treatment 
purposes, or if there is a threat to public 
health. If consent cannot be obtained be­
cause the patient is unable or unwilling, and 
if no agent of the patient is available to 
provide consent, testing will be dooe with­
out consent in 16 states (AR, CT, DE, HA, 
ID, IA, KY, M L  MT, NH, NM, NC, OH. 
PA, RI, WV).

Consent for testing is implied when apatient 
has entered into medical treatment if: a 
physician determines a test is needed be­
cause the patient is at high risk for HIV and 
there is medical need (Alabama); HTV sta­
tus is needed for further medical treatment 
(Arkansas); in the physician's judgeme' 
the test is medically needed (II lino is); or the 
lest is necessary for diagnosis or treatment 
(Indiana). West Virginia allow testing 
without consent if a physician has cause to 
belie ve the test would be positive and knowl­
edge of the patient’s HIV status is medically 
necessary. And in Louisiana, coasent is not 
required when in the medical opinion of the 
physician requesting it would be 
contraindicated, or in cases involving a 
child's medical treatment.
—  Kate Cauiey

IN T E R G O V E R N M E N T A L  H E A L T H  P O L IC Y  PROTECT



M a n d a t o r y  H IV  t e s t i n g  f o r  s e x  o f f e n d e r s  
H e lp in g  o r  f u r t h e r  h a r m in g  r a p e  v i c t im s ?
T he possibility that a rapist int'cucd 

willi HIV will transmit the deadly vi­
rus to his victims has emerged as one of die 
most Irightenmg aspects of the AIDS epi­
demic. As ihe Presidential Commission on 
the HIV Epidemic noted in its 1988 report, it 
has “added a new and disturbing specter'’ to 
die problems faced by sexual assault vic­
tims, Indeed, several studies have docu­
mented that women arc both aware of and 
concerned about the risks of contracting 
Al DS or the virus that causes it as a result of 
being raped.

Last November, in an effort to address 
the concerns of rape victims who may be 
exposed to HIV.Congresspassed the Martin 
Amendment to the Comprehensive Crime 
Control Act of 1990 Sponsored by former 
Rep Lynn Martin. tR-lL), the amendment 
stipulates that states will lose 10 percent of 
their victim assistance lunds if they do not 
mandate HIV tesung for a convicted sex 
olfcndcratihc rape vicum's request. It also 
requires that test results be disclosed to the 
victim and die convicted defendant. Ac­
cording to Martin, the amendment is im­
portant to ensure that rape victims do not 
have to live in fear that a rapist may have 
exposed them to HIV infection.

Even before the federal amendment was 
passed, nearl v half the states had laws on the 
books mandaung or allowing HIV tesung 
lor convicted sex offenders (or in some 
cases, individuals charged or arrested for a 
sexual otfensc) and providing for the subse­
quent disclosure of test results to the victim. 
As of May 6. more than 70 sex offender-rape 
victim related bills had been proposed in 26 
states. (See Box. Sex Offenders).

RAPE AND HIV TRANSMISSION
The rtskof contracting HIV from a rapist 

depends on several factors, the mostobvious 
of which is whether the assailant :s himself 
infected with HIV. According to studies 
reported in the Journal o f Interpersonal 
Violence and the Journal o f  Emergency 
Sursing in 1990. other factors include the 
number of assailants, the size of the inocu­
lum per exposure and the number of expo­
sures, the virulence of the viral strain, the 
kind of assault (vaginal, anal or oral) and the 
victim's susceptibility to infection.

Statistics documenting heterosexual 
transmission of the virus serve as a basis 
from which to hypothesize the rate of HIV 
transmission from rape. Several siudics cal­
culate the per contact infecu vitv lor malc-to- 
fcmalc HIV transmission at less lhan or 
equal to 0.2 percent. If, as the Centers lor 
Disease Control has said, local trauma that 
dissolves mucosal barriers to infection may 
increase a woman’s nsk of infection, the 
potenual for a rapist with HIV to infect his 
victim is estimated to be greater than 0.2 
percent.

TO TEST OR NOT: DEBATING 
MANDATORY HIV TESTING 
FOR SEX OFFENDERS

At first glance, the proposal to have 
convicted sex offenders undergo mandatory 
HIV testing and disclose the test results to 
the vicum seems understandable and just. 
The issue is, however, complex and contro­
versial, even among victims’ rights organi­
zations and women's groups advocating for 
rape viciim-focuscd policies.

Arguments Supporting 
Mandatory Testing

Advocates of mandatory tesung assert 
that the right of rape victims to know a 
convicted, and in some cases charged, 
o ffender's  HIV status supercedes the 
offender’s right to privacy. Florida’s I99() 
sex offender tcsti ng law— one ol the nation' s 
most stringent — declares, for example, that 
victims of sexual offenses are entitled to 
know at the earliest possible opportunity 
whether the person charged with the crime 
has tested positive for HI V. According to Pat 
Gleason general counsel in the Florida 
Attorney General’s Office, a key supporter 
of the law, "The Attorney General felt that it 
was inequitable that rape victims would not 
beablc to getaccess to a convicted or charged 
offender’s test results.”

In the view o f Mary Ann Largen, execu­
tive director o f the National Network for 
Victims o f Sexual Assault (NNVSA), man­
datory testing accomplishes two goals: (1) it 
prevents convicted offenders from abusing 
the criminal justice system by bargaining for 
a lighter sentence if they volunteer to be 
tested; and (2) it provides a woman who has 
contracted HIV infection from a rape with

evidence, should she wish to bring a civil 
suit against a convicted rapist. Largen ac­
knowledges that mandatory HIV tesung for 
convicted rapists docs not preclude the need 
lor victims to be tested for the virus as well.

Other supporters of mandatory testing 
lor sex offenders contend — as does a 1991 
Georgia law — that tesung and disclosing 
test results are important to a vicum's "psy­
chological and physical well-being." Final ly, 
some proponents posit simply that if an 
offender’s blood is already available to be 
tested forevidencc of other STDs, it mightas 
well be tested for HIV so that the vicum can 
act, if need be, to protect her own health.

Arguments Against 
Mandatory Testing

Critics of mandatory testing say that by 
focusing on the offender, these laws divert 
attention from the psychological, medical 
and financial needs of rape victims. In their 
view, victims’ intcresis would be better 
served through victim-focused services such 
as free anonymous HIV testing, counseling 
and early inicrvcnuon.

Opponents counter many of the argu­
ments made by mandatory tesung support­
ers. They argue, for example, that manda­
tory tesung for sex offenders does not pro­
vide victims wuh timely and reliable infor- 
mauon about the risks of infection. Because 
of the potential for false lest results and the 
delay in anubody formation (anywhere from 
three to six months), the American Public 
Health Association (APHA) says that rely­
ing on an offender's HIV test results may not 
be the appropriate standard of care for rape 
victims. Rather, the APHA recommends that 
victims be encouraged to seek HIV testing 
and counseling as soon as medically indi­
cated, so that they may benefit from appro­
priate medical attenuon if they have become 
infected. Despite the lack of data regarding 
the efficacy of using AZT prophylactically, 
some medical experts recommend admini­
stering the AIDS drug within 48 hours of 
potential exposure. Thus, time is critical for 
a victim who chooses to take AZT after 
being raped.

Opponents also argue that mandatory 
testing is a misdirected and unrealistic ap-
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proach to addressing ihe needs of rape vic­
tims. Susan Mooney of the National Coali­
tion Against Sexual Assault(N'CAS A) notes 
that only one in ten rapes is reported to the 
criminal justice system and only 5 percentof 
rapes result in conviction. Laws that man­
date HIV testing of rapists as a means of 
protecting the rights of victims, she con­
tends. do not address the medical or psycho­
logical needs of the majority of individuals 
who are raped but do not report the assault to 
law enforcement authorities.

Marian Rosenberg, a former cooperat­
ing attorney at Lambda Legal Defense and 
Education Fund Inc., argues that mandatory 
testing misleads victims and in fact, pro­
vides no useful information to help them 
assess their needs for medical attention or 
civil restitution. Moreover, she notes, be­
cause the waiting period for convictions can 
range from six months to three years, rape 
victims who are eager to know their 
assailant's HIV test results are more likely to 
agree to requests to plea bargain for reduced 
c harges or sen tences in order to recei vc more 
timely lest results.

Noting that empowerment is integral to 
psychological recovery from rape, rape cri­
sis counselors assert that empowerment is 
best facilitated by restoring the victim’scon- 
trol over decisions about her life including 
if, when and how (anonymously or confi­
dentially) she will be tested for HIV —  not 
by making her psychological recovery con­
tingent on the test results of her offender.

Finally, countering assertions that HIV 
testing should be treated like STD  testing, 
Elizabeth Cooper, staff attorney of the 
American Civil Liberties Union (ACLU ) 
AIDS Project, said that HIV is unique and 
distinguishable from other STDs in two im­
portant ways: (1) unlike STDs such as gon­
orrhea, chlamydia and syphilis, which arc 
treatable, H IV is still incurable, and (2) H IV 
infection and AIDS are highly stigmatized 
diseases that can trigger discrimination on 
the basis of actual or perceived status.

RESPONDING TO RAPE AND 
HIV INFECTION: STATE LAWS 
FROM 1986 TO 1991

At least 24 states have moved to regu­
late H IV testing for alleged or convicted 
rapists and to disclose test results to rape 
victims. In the main, the laws mandate or

allow alleged or convicted offenders to be 
tested if: (1) the cnme involves transmission 
of body fluids from one person to another 
(2) a court determines that the offender may 
have significandy exposed the victim to 
HIV infection; or (3) the victim requests that 
the convicted sex offender be tested for HIV 
infection.

Testing Alleged and Convicted 
Sex Offenders

Prcsendy, ten states (CA, FL, IL , IN, 
ND, OR, SC, TN, VA and WV) mandate 
HIV testing for convicted sex offenders, and 
four others (KS, MI, TX and WA) allow a 
court to order testing.

Mandating HIV testing for people who 
have been arrested but not yet tried and
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Mandatory HIV tailing for convicted, and In torn* caaao charged, m x  offend**, continue* 
to be the ma|or fccue of etata AIDS legislation. As of May 10, 70 tax offender tasting bills 
had been Introduced In 26 etataa, making It tha moat visible AIDS Issue of tha 1991 sessions. 
Tha bill* can ba categorized aa follow*:

MAffflATORY TESTNG FOR CONVICTED SEX OFFENDERS
o Legislation Introduced In AL, CT, DE, IA, MD, MA, MS, NH, NJ, PA, SD, TX, VT and W1 would 
mandats HIV tasting for convicted rapists. All of the bills allow a rape victim to ba notified 
of a convicted offender’s HIV test results.

TESTING MDfVDUALS ARRESTED FOR SEXUAL OFFENSES
o Bills In AR, DE, GA, HI, MD, MT, NJ, NY, OK, SC and WA would mandate or allow HIV bating 
for Individuals arraitad for sexual offenses. Maryland's bill rsqulres that the defendant's binod 
sample to ba destroyed If ha Is not convicted of rape. Four states (IL, MD, SC tnd SD) allow rape 
victims to request tha! a charged or arrested defendant be tested for HIV Infection and 
allow tha test results to be disclosed to the victim. Bills In New York and Oklahoma allow for 
tha notification of a rape victim of tha test results if she requests IL

o Legislation In Delaware and New Jersey would allow Individual* mailed for sexual offenses 
to bo tested for HIV voluntarily. For defendants who object to testing In Delaware, a Judge 
decide would decide whether the teet Is to be performed.

o An Indiana bill would mandate HIV testing for Individuals arrested for rape If tha victim 
becomes pregnant as a result of tha rap*.

HIV COUNSELING FOR RAPE VICTIMS
o Bills In five states (AL, AH, GA, PA and SC) mandate providing rape victims with 
"appropriate” counseling upon disclosure of a tested Individual's test results.

o A Maryland measure requires Institutions or physicians treating rape victims to Inform them 
of anonymous HIV testing alias and counaellng centers. A New Jersey bill requires tha 
Commissioner of Health to develop a testing program for rape victims and a counseling 
program for victims who test positive for HIV Infection.

PAYING FOR HIV TESTING AND COUNSELING FOR RAPE VICTIMS 
o A bill In New York amends existing law to Include exposure to HIV within the definition of 
"out-of-pocket loss" for compensating rape victims for the coats of tasting, counseling znd 
prophylactic treatment prescribed by a physician. Legislation Introduced In South Dekofe 
pays for voluntary HIV testing for rape victims If the rape has been reported to the stale.

CRIMINAL RECORDS AND PROCEEDINGS
o Bills in Iowa and New Jersey provide that c convicted rapist’s positive teat results wil become 
part of his criminal history record. Iowa's bill would allow this Information to be comidarad In 
sentencing. A bill In Georgia would allow tho court ordering the arrested Individual's HIV test” 
to make the report a pvt of the criminal record and consider It In granting bed and Imposing 
a sentence, though the report would be confidential. A South Dakota bill would prohibit a 
defendant's teat results from being used to establish his guilt or Innocence of thecrimsvAnd*. 
a Vermont WU would allow the fact that a defendant hawbaetv voluntarily tecMfcgHIV to~,( 
be sdmfosibie In sentencing If he hea boon convicted of the offense.
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* convicted ola cnme raises serious legal and 
constuuaonal questions. According to the 
A CLU ’s Cooper, the constitutional ques­
tions include violations ot' the presumption 
ot innocence unul proven guilty; rights to 
unwarranted search and seizure; and rights 
to privacy. As an alternative to mandatory 
testing, the APHA has proposed that HIV 
testing should be offered to individuals ar­
rested for sex offenses since their behaviors 
may place them al high risk for HIV/AIDS.

Despite concerns about constitutional­
ity. four states (CO , F L , NV and OH) — 
mandate HIV tesung forindividualschargcd 
or arrested for a sexual offense under speci­
fied circumstances, and six others (A R , G A, 
ID. M I. T X  and VA) allow such testing. 
Individuals arrested in Arizona must con­
sent to tesung and release of test results 
before HIV testing may be performed.

Regulating the Use of 
Confidentially Disclosed 
Information

Under most state laws, confidentiality 
provisions prohibit HIV test results from 
being disclosed to anyone other than the 
offender himself, the rape victim (or her 
parents or legal guardian if she is a minor) 
and designated authorities such as local health 
or correcuons officials. Five states further 
regulate the use of confidential information. 
California’s law, for example, allows vic­
tims to disclose test results as deemed neces­
sary — such as in a civil proceeding —  but 
prohibits the results from being used in 
criminal proceedings. Four other states —  
F L , G A, OH and T X  — prohibit the fact that 
the test was performed or the results to be 
disclosed in criminal proceedings.

HIV/STD Counseling and 
Testing for Rape Victims

Nine states (AR , C A , F L , G A , I L ,  IN , 
KS , M I and MN) mandate HIV counseling 
for rape victims upon disclosure of the 
offender’s HIV test results. This means that 
rape victims must wait until the offender, 
assuming that he is charged or arrested, v, 
convicted and tested before the victims wc/jld 
receive counseling.

Only California has legislated counsel­
ing for rape victims unrelated to the disclo­
sure of an offender's H IV test results. Under 
the law, county health officers must estab­
lish counseling programs for sexual offense 
victims who choose to be tested for H IV

infection. California and Minnesota also 
require that rape victims be nouficd about 
the risks of HIV exposure. California’s 
Health Department has been directed to de­
velop a brochure about exposure to HIV 
infection for rape victims, while Minnesota’s 
law requires hospitals to provide written 
notice about STDs to anyone receiving 
medical services who reports or shows evi­
dence of a sexual assault.

No states provide HIV testing for a rape 
victim or reimburse a vicum for the costs of 
testing except Missouri, where the Health 
Department pays for tesung if the convicted 
sex offender tests positive for HIV.

ANALYZING SEX OFFENDER 
TESTING LEGISLATION

The frequency with which states have\ 
passed and continue to introduce sex of-i 
fender testing legislation suggests dial this! 
legislauon may be more of an emotional/ 
response to a very sensitive and complex | 
issue, rather than a rational or carefully re-/ 
searched response. According to Lisa 
McGiffcrt, Legislative Coordinator of the 
Texas Senate Committee on Health and 
Human Services, Texas' 1987 law — the 
fust to allow a rape victim to request that an 
accused offender be tested for H IV infection 
— was the resultofaspecific incident brought 
to a Senator's attention in which a rape 
vicum in Fort Worth, Texas was prohibited 
from requesting that an alleged rapist be 
tested for HIV infection. The bill, which 
was discussed on the House floor was added 
as an amendment to the state’s Penal Code 
but was never the subject of a legislative 
hearing or staff analysis.

In formulating Arizona’s 1990 victim's 
rights and sex offender testing law, Jan 
Kenney, former co-chair of Arizona's 
Governor’s Task Force on AIDS, cautions 
that it was important to have thoroughly 
researched the ramifications for rape vic­
tims of testing sex offenders for HIV before 
presenting the issue to the legislature. Kenney 
notes that involving state policymakers and 
community groups such as victims’ rights 
organizations in ongoing debates and dis­
cussion on HIV infection and rape was one 
of the most positive aspects of Arizona's 
legislative process.

Most policymakers and victims’ rights 
groups agree that laws and policies must

directly address the needs of rape victims but 
part company over how those needs may 
best be met. For example, the Center for 
Women Policy Studies (CWPS) recommends 
thatstate and federal laws and policies should 
develop free, voluntary and anonymous HIV 
testing and counseling programs and serv­
ices for rape victims. According to Kathleen 
Stoll, Director National Resource Center on 
Women and AIDS,"What good is it for a 
rape vicum to know that a rapist is HIV 
positive if she cannot afford to pay for her 
own HIV testing, counseling or medical 
care?"

However. Largen of the NNVSA re­
sponds, "I'm not sure that requiring states to 
pay for a victim’s HIV testing is an alterna­
tive that might help a rape victim; rather, it 
may be more harmful in the long run [in 
termsofavictim’snghtto privacy]." Largen 
believes that promulgating proper guide­
lines for training rape crisis counselors may 
be a more effective way of addressing the 
needs of rape victims. Although devoted to 
the same goal —  providing for the best 
interest of rape victims — Stoll's and 
Largen’s arguments exemplify the com­
plexity of this issue.

Because the issue of rape and HI V infec­
tion is complex .states may wish to consider 
establishing commissions or task forces to 
develop the most effective way to address 
the medical, psychological, and financial 
needs of victims who may contract HIV 
infection as a result of a sexual assault. A 
well-balanced approach would, consistent 
with die 1988 Presidential Commission on 
the HIV Epidemic's recommendation, con­
sider “ both the emotional impact of an as­
sault and the possible exposure to H IV ." It 
would also "ba'ance the rights of the victims 
to be treated with fairness and d ip ity  with 
the due process rights of the perpetrators."

The Commission warned, "the victims 
of sexual assault deserve consideration md 
must be given attention and support so that 
they will not be forgotten in the tragedy 
surrounding the HIV epidemic." Focusing 
solely on the test results of charged or con­
victed sex offenders without concomitant 
focus on rape victim-focused services might 
in fact succeed in making rape victims the 
forgotten individuals in the HTV/ATDS epi­
demic.

by Lb&Bowieg»'

lA R/M ay 1991 9



percent of the cases and IV drug use among 
heterosexuals, 11 percent People who had 
practiced both homosexual risk behaviors 
and used IV drugs made up 1 percent of
cases.

Looking as hospital practices, the survey 
revealed that 28 Illinois responding hospi­
tals had adopted confidentiality policies for 
HIV/AIDS patients, 20 had developed spe­
cialized treatment policies for PNVAs and 26 
had policies that dealt specifically with HIV/ 
AIDS infected employees. Twenty-seven of 
the 34 responding hospitals offered some 
type of AIDS or HIV-rclaicd community 
education, 25 offered individual counseling 
and support services and five offered group 
counseling and support.

DIVISIONWIDE VARIATIONS
Across Division 4, Indiana hospitals 

reported treating the smallest number of 
patients: 99. Wisconsin and Michigan re­
ported treating 107 and 188 respectively. Of 
the 114 responding hospitals throughout the

division, the average number of PWAs 
l reated per hospital was 14, with Wisconsin 
representing the low end o» the range at six 
patients per hospital. Hospitals in Michigan 
reported the highest average days per patient 
per year (25.5 days) where Indiana reported 
the lowest (9.2 days). Average length of 
stay was highest in Michigan (16.1 days), 
and Ohio claimed lowest average length of 
stay (12.0 days). Michigan and Wisconsin 
led Division 4 in terms of hospitals that had 
developed A ID S specific policies for 
PWAs. In Indiana, 90 percent of the re­
sponding hospitals had developed HIV/AIDS 
policies for infected employees (See Table 
I.pg . 10 ).

Persons engaged in homosexual risk 
behavior represented the largest number of 
infected patients at reporting hospitals in 
Division 4, although the range — from 50 
percent in Indiana to 74 percent in Illinois— 
was quite broad. Many of Indiana’s PWAs 
(38 percent) were IV  drug users, compared

to only 12 percent in Illinois and 15 percent 
across the division. Throughout Division 4, 
3.6 percent of PWAs treated at responding 
hospitals were either children of or sexual 
partners of individuals in other risk group 
categories.

Of the PWAs treated in Ohio and Michi­
gan, 74 per cent were white, compared to 
Michigan and Illinois where half of the PWAs 
were white. In Michigan, 41 percent of pa­
tients were black, compared to 32 percent 
nationally and 29 percent overall in the North 
Central Division. Throughout the division, 
95 percentof the PWAs were male, with the 
exception of Michigan, where 13 percent 
were female (See Table 2, pg. 10).

Intergovernmental AIDS Reports will 
continue to present NPHHI highlights from 
the 1988 U.S. Hospital AJDDS Survey, focus­
ing on the scope of the epidemic in different 
Census Divisions and states.

1 9 9 1  legislative initiatives a d d r e s s  b r o a d  r a n g e  of i s s u e s

F ive months into the 1991 legislative 
sessions, HIV/AIDS-related bills have 

been introduced in 45 of the 46 states meet­
ing this year. In addition, eight states have 
revised oramcndcdcxisung AIDS and HIV- 
rclatcd laws.

The more than 400 bills introduced to 
date cover a broad range of areas including: 
testing of sex offenders(26states); discrimi­
nation protections (19): AIDS education and 
prevention (18): worker notification and 
exposure (18); victims’ access to H IV test 
results (17); confidentiality (16); H IV re­
porting requirements (15); criminal penal­
ties for knowingly exposing another person 
to the virus (14); testing of health care work­
ers (9); exceptions to informed consent (7) 
testing of prisoners (7); pediatric A IDS (7); 
testing of blood and organ donations (7); 
partner notification (6); patient care (5); 
testing of marriage license applicants (5); 
AIDS drug reimbursement (4); women and 
AIDS (4); testing of hospital patients (3); 
classification of H IV infection (3); and test­
ing of food handlers (2). Single bills intro­
duced address the areas of isolating HIV- 
infected psychiatric patients, testing new­
borns. testing immigrants and the availabil­
ity and distribution of condoms.

HIGHLIGHTS
Although most of legislation introduced 

addresses familiar issues, frequently revis­
ing or amending already existing law, a 
numberofbillsrcpresentsignificamchanges 
in the public health policy of a state; and 
some of the bills represent subjects which 
continue to enjoy legislative introduction 
but which have not seen passage into law 
over several legislative sessions.

In Colorado, for instance,where the law 
now lequires HIV reporting with names and 
identifiers, except at the state’s one anony­
mous test site, pending legislation would 
exempt individuals involved in research pro­
tocols ftom reporting requirements The bill 
would exempt physicians from reporting 
information on patients involved in medical 
research studiesof H IV treatment or vaccine 
effectiveness when the study is “an approved 
research protocol.”

A Missouri measure would require the 
state to establish 12 anonymous test sites. 
Under current state law, most H IV testing 
requires reporting with names and identifi­
ers, uiough there is some opportunity for 
anonymous testing. The bill would expand 
tha opportunity for anrnymous testing and 
reporting without names or identifiers.

Over the last few years, a number of 
states have imposed criminal penalties for 
knowing exposure or transmission of HIV. 
In 1 6 s ia te s (A L ,A K ,C O ,G A ,ID ,IL ,K Y , 
L I . MD, M I, MO, NV, OH, O K , SC and 
T X ), an HIV-infected person who, through 
sexual or needle sharing behavior, exposes 
another person to the virus without mention­
ing the risk can be found guilty of an infrac­
tion, misdemeanor or felony.

A bill pending in Illinois would amend 
the state's Criminal Code to make the of­
fense of criminal or aggravated sexual as­
sault or sexual abuse first degree murder, if 
the victim subsequently dies of AIDS. Ad­
ditionally, a Wisconsin bill provides that 
anyone who intentionally transmits the virus 
to another person could be subject to life 
imprisonment if the victim dies as a result of 
H IV infection.

Mississippi’s legislature is again de­
bating a bill requiring food handlers to cer­
tify they arc free from HTV infection. A l­
though there have been no documented cases 
of HIV transmission through food handlers 
and although the legislature has defeated 
similar bills every year since 1988, the 1991 
bill calls for food handlers to be certified 
every six months by the State Department of
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Mandatory Testing
N.Y. Appeals Court Says Lower Panel 
Has-No Authority to Order HIV Tests

New York state laws do not give county judges the author­
ity to compel a defendant in a criminal action to be tested 
for H IV antibodies when the results were not to be used as 
evidence in that action, a state appeals panel ruled April 24.

“ Public Health Law §2785 (2) does not authorize court or­
dered testing to determine the HIV status of a person,” the 
state Supreme Court, Appellate Division. Fourth Depart-

* * . § . 
ment. ruled in a unanimous decision. ‘Tha i secuon autho­
rizes court ordered disclosure of confidential HIV-related in­
formation only in specific circumstances not present here." (

In addition, the court said, there could be no available cor­
rective action should H IV  test results be disclosed, and "no 
appeal would lie from such an order since it would be nei­
ther an order issued as part of the criminal proceeding nor an 
order issued in a separate civil proceeding."

The case involved “ John Doe," the defendant in a criminal 
action in Monroe County, N .Y ., County Court, who was 
charged with rape and sodomy. During the proceedings, the 
district attorney’s office sought an order from Judge John J. 
Connell directing Doe to provide a blood sample to be tested 
for H IV  and that the results be provided to the woman who 
was the complainant in the criminal action and to her hus­
band.

The information was to be used by the woman "only . . .  
in an effort to relieve and recover from her emotional 
trauma."

Connell orally granted the motion, which had been made 
under provisions of the state Public Health Law, but before 
an order was issued directing the test, Doe filed tire appeal.

Agreeing with Doe's contention that Connell had ex­
ceeded his authorized powers, the appeals court noted that 
"while County Court unquestionably has jurisdiction over 
the pending criminal action," Public Health Law "did not 
confer jurisdiction on County Court. Indeed, the People cite 
no statutory authority that grants jurisdiction to County 

, Coun either to compel a defendant in a criminal action to 
submit to a blood test for the purpose of determining his 
H IV  status or to direct disclosure of the results of that test 
where, as here, the test results sought were not for any use in 
any aspect of the criminal action."

Evan Wolfson, a staff attorney at Lambda Legal Defense 
and Education Fund in New York, said the decision, al­
though drawn narrowly on New York criminal and public 
health statutes, would seem to have broader implications in 
other states. "Largely, this issue has come up in the context 
of legislation (rather than judicial decisions]," he said. (Doe 
v. Connell, NY SupCt AppDiv 4th Dept, No. 557,4/24/92)

■  In a similar ruling also involving a court decision on 
HIV-related information, the U .S. District Court for South­
ern New York held April 22 that the plaintiff in a civil law­
suit may see medical files of the man he says infected him 
with H IV during a seven-year homosexual relationship.

"Plaintiff has demonstrated a compelling need for discov­
ery of HIV-related information,”  said Judge Robert P.
Patterson Jr. "Information relating to the defendant's alleged 
infection with H IV  is central to plaintiffs claim. To prove 
that defendant knew or should have known that he was in­
fected with the virus when he allegedly exposed plaintiff to 
it, plaintiff must have access to records indicating when de­
fendant became infected and when he became aware of that 
fact. Without this information, plaintiffs claim may fail for 
lack of proof."

Patterson stipulated that because of "the possible abuse in 
suits of this nature, plaintiff Francisco Marvnez Jr. must 
show good faith by first providing the court and defense

Copyright© 1992 by BuraN Pubttcabons. Washington. D.C. 20036 
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counsel a medical report and supporting affidavit demon­
strating that he is infected with HIV. The medical files of 
the defendant, Alan P. Brazen, will be accessible only to the 
parties in the suit, their attorneys, expert witnesses, and the 
court, Patterson said.

The decision was immediately criticized by an attorney 
for Lambda Legal Defense and Education Fund in New 
York, who said it strains the confidentiality protections set 
up by state Public Health Law allowing disclosure of H IV  
medical records only when a “compelling need" is shown.

The case, said staff attorney Michael T . Isbell, “ reflects a 
troubling trend, not only in the courts but among policy­
makers, and that is ‘who gave what to whom,' rather than 
dealing with the disease itself. This is the latest exasperating 
example of that mindset."

Even though Patterson held that Martinez must demon­
strate his seroposiiivity to secure Brazen's medical records, 
Isbell said, "This doesn’t persuade me very much [that Bra­
zen was necessarily the source of Martinez’s infection]. 
There’s between 1 million and 2 million HIV-infected per­
sons in the U .S., and studies have shown that most people 
have multiple sexual partners. That, plus the fact of the long 
incubation period of H IV , doesn’t go very far in identifying 
the source of infection."

Martinez has charged that he and the defendant had a ho­
mosexual relationship from the summer of 1984 through 
April 1991. He said that Brazen told him in January 1991 
that he was H IV  positive after telling him repeatedly during 
their relationship that he was not infected.

? Martinez is seeking S13S million in compensatory and pu­
nitive damages on claims of fraud, battery, intentional inflic­
tion of emotional distress, and negligence.

Patterson said that the light restrictions he has imposed on 
availability of Brazen's medical records were “ due to the 
unfortunate societal stigma associated with H IV  and A ID S," 
and that "substantial embarrassment and discrimination may 
result from disclosure of the identity of persons infected 
with the virus.”  Nevertheless, both plaintiff and defendant 
were identified by name in the ruling. (Martinez v. Brazen, 
DC SNY, No. 91 Civ 7769 (RPP), 4/22/92)0
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Preface

Since its founding in 1972, the Center for Women Policy 

Studies has conducted research, developed policy options, and 

provided technical assistance to policymakers and advocates alike 

on issues cf violence against women. During the 1970s, for 

example, the Center was instrumental in defining rape as a 

federal policy issue and contributed to development of the Rape 

Prevention and Control Act. With support from the federal 

government over several years, the Center also established a 

national Resource Center on Family Violence and published the 

journal, Response to the Victimization of Women and Children, 

which continues to be edited by CWPS co-founder Jane Roberts 

Chapman and published by Guilford Press. The Center's most 

recent policy paper addressing violence against women was 

published in June of 1991; Violence Against Women as Bias 

Motivated Hate Crime: Defining the Issues provides statistics on 

rape and other forms of violence against women and defines 

violence against women in the context of widely accepted 

definitions of bias-motivated hate crimes.

With this policy paper, we bring together our long history 

of work on issues of violence against women with the Center's 

current policy development efforts focused on women's needs in 

the continuing AIDS crisis. Unfortunately, the issue of 

mandatory HIV testing of charged or convicted rapists has been 

sensationalized in recent years and the Congressional debate on 

this issue has been virtually nonexistent, while the vote on the
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amendment to the Comprehensive Crime Control Act of 1990 

requiring testing of convicted rapists was falsely characterized 

as a vote either "for women" or "for rapists."

The Center for Women Policy Studies is in a unique position 

to bring some clarity to this complex and clouded issue. As 

advocates both for women survivors of rape and for sound and 

humane AIDS policies, we have carefully examined this issue and 

have come to the conclusion that mandatory HIV testing of rapists 

is bad policy for women. Our analysis of this difficult issue is 

based on our primary interest —  meeting the needs of the rape 

survivor. Indeed, the lack of needed health care and emotional 

support services for all survivors of rape is not addressed by a 

mandatory' testing policy. The need for self-empowerment for 

women is not served by a policy that encourages manipulation and 

disempowerment of survivors through misperception and 

misinformation about HIV transmission and testing. And finally, 

this policy sets a dangerous precedent for legislative expansion 

of mandatory HIV testing and punishment of women who are sex 

workers or pregnant.

Confronting these difficult issues will be a continuing

struggle for advocates of woman-sensitive policies at both the

federal and state level. We hope that this policy paper will

help legislators formulate and implement sound public policy that

will truly meet rape survivors' and all women's needs.

Leslie R. Wolfe 
Executive Director

July, 1991
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More Harm than Help:

The Ramifications for Rape Survivors of 

Mandatory HIV Testing of Rapists

Introduction

Surviving a rape is an emotionally, psychologically and 

physically traumatic experience that now is compounded by the 

possibility that a rape survivor may contract HIV infection from 

an infected rapist.* According to a study reported in the 

Journal of Interpersonal Violence, fears about contracting HIV as 

a result of rape appear to exacerbate the psychological trauma 

associated with sexual assault (Baker, Burgess, Brickman, and 

Davis, 1990). This finding underscores the survivor's need to 

have access to anonymous HIV testing and to effective rape and 

HIV counseling that includes accurate and reliable information 

about a rape survivor's risk of contracting HIV infection as a 

result of rape. Yet AIDS laws and policies have virtually 

ignored the real psychological, medical and financial needs of 

rape survivors.

Since 1980, according to Federal Bureau of Investigation 

statistics, rape has increased more than any other violent crime 

but only an estimated 10 percent of rapes and sexual assaults are 

reported to the police, making rape the most underreported crime 

in the United States (Congressional Caucus on Women's Issues, 

1990; Harlow, 1991; Koss, et al., 1990). Fewer than 40 percent 

of reported rapes result in charges against perpetrators, and
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only 3 percent of these cases result in conviction (Congressional 

Caucus on Women's Issues, 1990).

Laws designed to help rape survivors cannot be limited to 

the few rape cases where there is an arrest and certainly not to 

the even smaller number of cases that actually end in a 

conviction. Rather, laws must recognize that the majority of 

rape survivors do not enter the criminal justice system at all; 

any purported attempt to meet their needs must reach them through 

the system of rape crisis centers and other support systems that 

they are much more likely to encounter.

Rape and HIV TranBiai««ion

A rape survivor's risk of contracting HIV from a rapist 

depends on several factors, the most obvious of which is whether 

the assailant is infected with HIV. Other factors associated 

with a survivor's risk of acquiring HIV infection include the 

number of assailants, the size of the inoculum per exposure, the 

virulence of the viral strain, the number of exposures, the kind 

of assault (vaginal, anal or oral), and the survivor's 

susceptibility to infection2 (Burgess, Jacobsen, Thompson, Baker, 

and Grant, 1990; Jenny, Hooton, Bowers, et al., 1990). Although 

survivors' fears about contracting HIV have been documented, 

(Burgess, Jacobsen, Thompson, Baker, and Grant, 1990; Jenny, 

Hooton, BowerB, et al., 1990; Presidential Commission on the HIV 

Epidemic, 1988) the actual potential for HIV transmission through 

rape has received virtually no public health attention.
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The lack of research and data on HIV transmission through 

rape is indicative of the status of women's health concerns 

within AIDS policy research. In its 1988 report to the 

President, the Presidential Commission on the HIV Epidemic stated 

that "victims of sexual assault deserve consideration and must be 

given attention and support so that they will not be forgotten in 

the tragedy surrounding the AIDS epidemic" (Presidential 

Commission on the HIV Epidemic, 1988). Three years after the 

Commission's report and more than ten years into the epidemic, 

the lack of research and data on the risks of acquiring HIV as a 

result of rape indicates that, indeed, rape survivors have been 

forgotten xn the AIDS epidemic.

Anecdotes about rape survivorB who have contracted HIV 

subsequent to a sexual assault are reported, but this risk 

remains unestablished. According to a study reported in the New 

England Journal of Medicine, because of the difficulty in 

ascertaining whether infections were present before a rape or 

acquired during it, the risk of acquiring a sexually transmitted 

disease (STD) as a result of rape is unknown (Jenny, Hooton, 

Bowers, et al., 1990). This rationale does not explain the 

absence of adequate research on the potential for HIV 

transmission through sexual violence (rape, incest, child 

molestation, and sexual assault) in light of the abundance of 

research identifying the risks of contracting HIV infection 

through consensual sexual behavior (Baker, Burgess, Brickman, et 

al., 1990; Burgess, Jacobsen, Thompson, et al., 1990).
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Instead, in cases of sexual violence, research seems to 

assume that a rape survivor may already be infected with HIV, 

thus emphasizing the survivor's 6exual history while 

de-emphasizing the crime of rape. Yet, research has been 

conducted to estimate the transmission rate of other STDs, such 

as gonorrhea, through rape. Similar research could be conducted 

on HIV transmission from rape.

In the absence of hard evidence from research, policymakers 

must rely upon extrapolations and hypotheses about the risks of 

contracting HIV from rape. Presently, the available statistics 

on HIV transmission in consensual sexual behavior are the only 

source of information; the rate of HIV transmission from rape 

must be extrapolated from these data. Several studies calculate 

the per contact infectivity for male-to-female HIV transmission 

as less than or equal to 0.2 percent (Peterman, Stoneburner, 

Allen, Jaffe, and Curran, 1988; Padian, Wiley, and Winkelstein, 

1987; Hearst and Hulley, 1988). Because local trauma which 

dissolves mucosal barriers to infection is expected to increase a 

woman's risk of HIV infection (Centers for Disease Control,

1989), the risk of contracting HIV from rape is estimated to be 

greater than 0.2 percent (American Civil Liberties Union AIDS 

Project, 1991). Even so, HIV is not as efficiently transmitted 

as other STDs (Alexander, 1990; Holmberg, Horsburgh, Jr., Ward, 

and Jaffe, 1989).

Victoria Brownworth (1990), a medical reporter, extrapolated 

the risk of contracting HIV infection as a result of rape by a
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person with unknown HIV status as 6 percent, using CDC's 

estimation that the transmission rate for HIV versus other STDs 

(syphilis, gonorrhea, and chlamydia, for example) is 50 percent 

and then dividing that figure by 12 percent, the percentage by 

which a recent study (Schwarcz and Whittington, 1990) indicated 

that survivors of reported rapes contracted STDs other than HIV 

from the attack. Brownworth bases her deduction on CDC's claim 

that the amount of HIV in the U.S. population and the amount of 

syphilis are equal (Brownworth, 1990). Brownworth's contention 

is clearly more speculative than scientific but the fact that 

this figure is widely quoted reveals the need for research and 

conclusive data on the potential of contracting HIV infection aB 

a result of rape.

The Mandatory Testing Debate 

Mandatory HIV testing is one of the most controversial and 

hotly debated AIDS policy issues. Policymakers and public health 

officials agree that voluntary anonymous HIV testing is critical 

to public health efforts to reduce the transmission of HIV 

infection, but since the advent of the HIV antibody test in 1985, 

they heve debated the medical, political, psychological, and 

ethical ramifications of mandating HIV testing for individuals 

who may be deemed to engage in high risk behaviors. Proponents 

of mandatory testing contend that it is essential as a way to 

identify infected individuals, provide them with access to early 

intervention services, reduce the stigma of HIV testing, and
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ultimately prevent further transmission of HIV (Americans for a 

Sound AIDS Policy, 1988). Opponents of mandatory testing, on the 

other hand, assert that mandatory testing is unethical and 

unjustified in the absence of therapeutic treatment (Levine and 

Bayer, 1989); does not change behavior more effectively than 

voluntary education, counseling and testing (Working Group on HIV 

Testing of Pregnant Women and Newborns, 1990); infringes upon 

individual liberties and rights to privacy, may be a pretext for 

discrimination, and is not the least restrictive measure to 

protect the public health (Hunter, 1987); and is inflexible for 

responding to nev7 developments in therapy and treatment 

(Institute of Medicine, 1991).

These compelling arguments also apply to convicted or 

charged rapists. But it also is essentia.'., that policies that 

will be truly helpful to survivors of rape are developed. The 

Center for Women Policy Studies (CWPS), with a long tradition of 

leadership in research and policy analysis on violence against 

women, suggests that laws mandating HIV testing of charged or 

convicted rapists dangerously misdirect the policy focus away 

from the psychological and medical needs of rape survivors.

Reviving the Mandatory Testing Debate;
HIV Jesting of Convicted Rapists

The passage of former Representative Lynn Martin's (R-IL) 

amendment to the Comprehensive Crime Control Act of 1990 (P.L. 

101-647) revived the mandatory HIV testing debate at the federal 

and state level. This time, however, the debate focused on
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mandating HIV testing for convicted rapists who may have exposed 

a rape survivor to HIV infection. The Martin Amendment 

stipulates that a state will lose ten percent of its federal 

victim assistance funds if it does not establish laws that 

mandate HIV testing for a convicted rapist upon a rape survivor's 

request. The amendment also requires test results to be 

disclosed to the survivor and to the convicted defendant. In 

Martin's opinion, the amendment was important to ensure that rape 

survivors did not have to live in fear that a rapist may have 

exposed them to HIV infection (Martin, 1990).

Martin's concerns about survivors' fears are well-founded 

but her solution is dangerously misguided. Sexual assault 

survivors are aware of the risk of contracting HIV infection and 

many request to be tested for HIV (Presidential Commission on the 

HIV Epidemic, 1988; Jenny, Hooton, Bowers, et al., 1990).

Although most policymakers and survivors' rights organizations 

agree on the need for laws and policies that address the 

psychological and medical needs of rape survivors, they disagree 

about how these needs can best be met. Mandatory HIV testing for 

charged or convicted rapists and disclosure of test results to 

survivors is the prevailing legislative trend at both the state 

and federal levels. Yet, the lack of legislative history and 

debate on mandatory HIV testing for rapists and its ramifications 

for rape survivors suggests that this legislation is based more 

on emotion than on logic or thoughtful planning to meet women's 

needs. These responses are reminiscent of much of the AIDS
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hysteria of earlier years when the public and some public health 

officials suggested quarantine and isolation for people infected 

with HIV and AIDS as a valid public health measure.

Arguments for Mandatory HIV Testing of Convicted Rapists

Advocates for mandatory testing of convicted rapiBts assert 

that a rape survivor's right to know a convicted offender's HIV 

status supersedes the offender's rights to privacy. According to 

Mary Ann Largen, Executive Director of the National Network for 

Victims of Sexual Assault (NNVSA), mandatory HIV testing of 

convicted rapists also accomplishes two important goals: it 

prevents convicted offenders from abusing the criminal justice 

system by plea bargaining for lighter sentences if they volunteer 

to be tested; and it provides a rape survivor who has contracted 

HIV infection from a rape with evidence should she wish to bring 

a civil suit against a convicted rapist. Largen acknowledges 

that mandatory testing for convicted rapists will not preclude 

the need for rape survivors to be tested for HIV infection 

(Largen, 1991).

Other proponents justify involuntary HIV testing of alleged 

rapists because blood is arready available for evidentiary 

reasons or for STD testing, so it might as well be tested for HIV 

infection and the test results disclosed to a rape survivor. 

However, HIV testing is unique and distinguishable from STD 

testing in two Important ways: unlike STDs (gonorrhea, chlamydia, 

and syphilis) which are curable, HIV disease cannot be cured or
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rendered noneommunicable; and HIV infection and AIDS still are 

highly stigmatized diseases, subjecting people to discrimination 

on the basis of actual or perceived HIV or AIDS status. In the 

prison system, the discrimination is severe. As one inmate 

described it, "if the guys in the general population suspect that 

someone has AIDS, first they throw water into that person's cell 

when he is not there. If that doesn't work, they burn out the 

cell" (Kurtz, 1988).

Further, if HIV transmission becomes an issue in a criminal 

proceeding or a civil suit for damages, defendants may be able to 

submit evidence of the survivor's sexual or drug history, to try 

to establish a doubt that the rape was the source of infection by 

showing that the rape survivor had engaged in high risk behaviors 

and had been previously exposed. Pauline Bart, co-author of 

Stopping Rape: Successful Survival Strategies, believes that a 

woman who claims to have contracted HIV infection from a rapist 

"will open the door to examining her entire sexual history 

[because] the defense would attempt to prove sho could have 

gotten it from somebody else" (Salholz, 1990). Examining the 

survivor's sexual history may succeed only in further victimizing 

the survivor, prolonging her anguish, and delaying her 

psychological recovery.

Arguments Against Mandatory HIV Testing of Convicted Rapists

Instead of concentrating on testing convicted rapists, the 

concerns and interests of rape survivors would be better served
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through funding of survivor-focused services such as frer 

anonymous HIV testing, counseling, and early intervention. There 

is no doubt that part of the appeal of mandatory HIV testing of 

convicted rapists for policymakers is that it appears to "help" 

survivors of rape without the expenditure of funds. We do not 

doubt the sincerity of their desire to help survivors, but we 

challenge policymakers to carefully examine the needs of all rape 

survivors and make these needs a budget priority.

Mandatory HIV testing of convicted rapists is a misguided 

approach, for at least five reasons: (1) it does not provide 

survivors with timely and reliable information about their risks 

of contracting HIV infection; (2) it is a misdirected and 

unrealistic approach to addressing the real needs of rape 

survivors; (3) it perpetuates the dangerous misperception that 

information about a rapist's HIV status is critical to a rape 

survivor's health; (4) it does not facilitate a rape survivor's 

psychological recovery; and (5) it sets a dangerous precedent for 

extending mandatory testing to others, such as pregnant women and 

sex workers. These five issues are discussed in more detail 

below.

m  Mandatory HIV Testing of Convicted Rapists Doe3 Not Provide 

Survivors With Timely and Reliable Information About Their Risks 

of Contracting HIV Infection

Although detectable HIV antibodies usually develop within 

three months after infection, the CDC notes that antibody tests
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cannot rule out HIV infection from a recent exposure, and 

recommends that HIV testing for a specific exposure be repeated 

three and six months after the exposure (CDC, 1989). Because of 

the potential for false test results and delays in antibody 

formation, the American Public Health Association (APHA) believes 

that relying on an offender's HIV test results is not the 

appropriate standard of care for rape survivors (APHA, 1989).

The APHA recommends that a rape survivor be encouraged to seek 

her own HIV testing and counseling as soon as she is 

psychologically ready so she can make her own decisions about 

medical attention based on an accurate understanding of her own 

test results.

Despite the lack of conclusive data regarding the efficacy 

of using AZT prophylactically to prevent HIV infection, some 

medical experts recommend administration of AZT within 48 hours 

of potential exposure to HIV infection (ACLU, 1991). Thus, time 

is crucial to a rape survivor who chooses to take AZT subsequent 

to rape. She has no time to wait for a perpetrator to be 

arrested, charged, convicted (on average, the time period from 

arrest to conviction is six months to three years), tested and 

re-tested three to six months later.

While delays in conviction may prompt proponents of 

mandatory testing to suggest testing for arrested or charged 

rapists, this too would be an absolutely worthless mandate for 

the vast majority of rape and sexual assault survivors, who do 

not report the crime, or, if they do, do not see the perpetrator
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arrested or charged. In those comparatively few cases where 

there is an arrest, it is extremely doubtful that the alleged 

rapist's test results would be available in a timely manner for a 

decision on AZT prophylactic treatment. Most important, even if 

the test results were available in less than 48 hours, and even 

if the test were negative, the survivor would have no guarantee 

that she has not been exposed to the virus. If she is seriously 

considering using AZT prophylactically, it would be wrong for her 

to change her mind simply based on the alleged rapist's test 

results, as he may not have developed antibodies to his own 

recent infection.3

The most obvious problem with the rationale which justifies 

mandatory testing by pointing to the survivor's need to decide 

about using AZT prophylactically is that it wrongly assumes that 

all survivors will have access to this very expensive drug if 

they do want it. A policy that helps survivors also would fund 

programs providing comprehensive health care services to 

survivors, including coverage for AZT.

(7\ Mandatory HIV Testing of Convicted Rapists is a Misdirected 

and Unrealistic Approach to Addressing the Needs of Rape 

Survivors

Since it is estimated that only one in 10 rapes are reported 

to the police, fewer than 40 percent of reported rapes result in 

charges, and only three percent of rapes result in conviction 

(10% x 40% x 3% = 0.1%), laws that mandate HIV testing of
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convicted rapists as a mean's of protecting the rights of 

survivors ignore the reality of rape and offer no help to the 

majority of survivors. These laws also presume that most rapists 

are strangers, when in fact more than half of rapes are committed 

by an assailant that the rape survivor knows (Harlow, 1991) and 

one who may repeatedly rape her. Published studies on 

heterosexual HIV transmission suggest that while each exposure to 

HIV is associated with a small probability of infection, multiple 

exposures appear to increase the probability of HIV transmission 

(Padian, Marquis, Francis, Anderson, Rutherford, O'Malley, and 

Winkelstein, 1987).

Thus, mandating HIV testing for convicted rapists fails to 

respond to women who have been victimized through child 

molestation, incest, marital, and long-term acquaintance rape. 

Although these are more likely to be repeated and increase a 

survivor's risk of HIV infection, they are less likely to result 

in reporting, arrest, or conviction. In order to benefit the 

majority of rape and sexual assault survivors, rape crisis 

centers and service providers need sufficient funds to provide 

free, voluntary, anonymous HIV testing and counseling, and 

follow-up treatment, to any rape survivor in need of their 

services regardless of the prosecution status of the rape.

With recent media attention to this issue, it is critical that 

policymakers seize the opportunity to draft real solutions. 

Passing a law that requires HIV testing of rapists may be an 

appealing, inexpensive, and emotionally satisfying response to a
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meeting the still unfunded needs of rape and sexual assault 

survivors in the AIDS epidemic.

(3̂  Mandatory HIV Testing of Convicted Rapists Perpetuates 

Misinformation that Knowledge of a Rapist's HIV Status is 

Critical

Although proponents of mandatory testing contend that it 

deters plea bargaining, legal advocates argue that mandatory 

testing actually encourages it (Rosenberg, 1990). In other 

words, because the waiting period for rape convictions is so 

long, rape survivors who are eager to know a perpetrator's HIV 

test results are more likely to agree to a defendant's request to 

plea bargain for reduced charges or sentences. The existence of 

the law may even give added credibility to the claim that the 

convicted rapist's test results are valuable to the survivor. In 

a recent New York rape case a man who pleaded guilty to raping an 

undergraduate in her dorm at knife point was promised a reduced 

sentence in exchange for agreeing to be tested for HIV infection 

and to allow his test results to be disclosed to the rape 

survivor (Salholz, 1990). A more direct and simple solution to 

the problem of plea bargaining is legislation which amends state 

criminal procedural law and prohibits the entry of a plea bargain 

conditioned upon an agreement to submit to testing for HIV.4

Supporters of mandatory testing also claim that knowing that 

a convicted rapist is HIV infected provides a rape survivor who



may have contracted HIV from rape vrith valuable evidence should 

she wish to bring a civil suit against a convicted rapist. 

However, because conviction may be delayed from six months to 

three years, knowing a convicted rapist's HIV status does not 

prove that the assailant was HIV positive at the time of the rape 

and did not contract HIV infection during the period before 

arrest or between arrest and conviction. Again, the survivor 

herself should be tested aB soon as possible after the rape; if 

she tests negative and later tests positive, this may help her 

establish that the exposure to infection did not occur prior to 

the rape. Further, this type of civil suit for damages is very 

difficult to win; it could involve a very painful public 

examination of the survivor's sexual history before and after -he 

rape, as rape shield laws would not apply. At issue would be 

every sexual encounter or other behavior that could have been the 

source of HIV infection to the rape survivor.

f4̂  Mandatory Testing of Convicted Rapists Does Not Facilitate a 

Rape Survivor's Psychological Recovery

An important, but often overlooked, survivor's right is the 

right to know the truth about all aspects of her risk of HIV 

infection. Research indicates that survivors are aware of the 

potential of contracting HIV from rape and many request to be 

tested (Baker, Burgess, Brickman, et al., 1990; Burgess,

Jacobsen, Thompson, et al., 1990; Presidential Commission on the 

HIV Epidemic, 1988). Laws and policies that focus on the rapist



and his test results, but fail to provide the survivor with 

honest and accurate information about her risk of contracting HIV 

infection, the need for her to be tested for HIV infection, and 

the delays and improbability of conviction are deceitful and 

further victimize and disempower the survivor. This is 

especially important, as psychologists and rape crisis counselors 

note that empowerment is integral to psychological recovery from 

rape (Mooney, 1990). Restoring a survivor's control over her own 

life is key; and this includes the power to make decisions about 

all aspects of her life including if, when, and how (anonymously 

or confidentially), she will be tested for HIV (Mooney, 1990). 

Focusing on testing rapists perpetuates the notion that a 

rapist's HIV test results will be accurate and that knowing his 

aeroBtatus will alleviate a survivor's anxiety. It is critical 

that the survivor understand that she must be tested herself 

regardless of the results of the rapist's HIV test, to safely 

determine her own serostatus.

The potential for a rape survivor to contract HIV infection 

from a rapist poses an ethical dilemma for many health care 

providers (Burgess, Jacobsen, Thompson, et al., 1990). 

Traditionally, they have understood their duty not to inflict 

further harm on a traumatized survivor as preventing them from 

informing her of a potential risk for HIV infection (Burgess, 

Jacobsen, Thompson, et al., 1990). Counseling by health care 

providers who are knowledgeable about survivor trauma and care 

and trained in counseling for HIV testing and results may
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alleviate much of this dilemma (Minden, 1989)

(5\ Mandatory Testing of Convicted Rapists Sets A Dangerous 

Precedent for Extending Mandatory Testing to Others —  

Particularly Pregnant Women and Sex Workers

Women, under HIV/AIDS laws and policies, are viewed 

primarily as vectors of heterosexual or perinatal transmission. 

Thus, instead of addressing the unique prevention, health care, 

social service and legal needs of women, laws and policies focus 

on women's potential to transmit iIIV infection to others and seek 

to control women accordingly. The readiness and frequency with 

which state legislatures have introduced and enacted legislation 

mandating HIV testing for convicted rapists under the guise of 

protecting the rights of rape survivors sets a dangerous 

precedent for the extension of mandatory testing to pregnant 

women to protect the "rights’* of fetuses and to women convicted 

of prostitution to protect their male customers. In all three 

scenarios, there is an assumption that it is appropriate to set 

aside the rights of a possibly infected person (the rapist, the 

prostitute or the pregnant woman) in favor of the rights of a 

possibly to-be-infected person (the survivor, the customer, or 

the fetus). The precedent of mandatory HIV testing to protect 

"innocent victims" of rape can easily be expanded to include

women a;testing pregnant prostitutes

transmission to other so-called "innocent victims



CDC already recommends "routine" HIV testing and counseling 

for all pregnant women at risk [sic]5 for HIV to "allow" HIV 

infected women to avoid pregnancy and subsequent intrauterine 

perinatal transmission (CDC, 1987). The oddB of an HIV positive 

woman bearing an HIV positive infant are estimated by the CDC to 

be less than 1 in 3.6 CDC's recommendation assumes that all 

pregnant women who are HIV infected will determine that these 

odds are an unacceptable risk; thus women are denied their right 

to make their own reproductive choices. By choosing to focus 

only on the infants, two-thirds of whom will not actually be 

infected with HIV, CDC's recommendation succeeds in ignoring HIV 

infected women who are in need of their own medical care and 

social services.

CDC's recommendation to test "at risk" [sic] pregnant women 

also has the effect of discriminating against women who are 

African American and Latina who, because they are disproportion­

ately affected by HIV/AIDS, are likely to be targeted for HIV 

testing based solely on race and ethnicity, rather than on high 

risk behavior. In its 1991 report, the Institute of Medicine's 

Committee on HIV Screening of Pregnant Women and Newborns offers 

a sound alternative to CDC's recommendation. The Committee 

proposes voluntary HIV screening, with informed consent, for all 

pregnant women in jurisdictions with a high prevalence of HIV 

infection among women of childbearing age and believes that the 

potential for discrimination and stigmatization can be reduced by

PREGNANT WOMEN



selecting large jurisdictions, such as states or counties, to 

target for voluntary testing (Institute of Medicine, 1991).

WOMEN CONVICTED OF PROSTITUTION

At least 25 states have already enacted HIV-related laws 

regulating prostitutes —  even though they may engage in 

activities that involve no direct sexual contact capable of 

transmitting HIV infection —  making this one of the most 

frequently legislated HIV/AIDS policy issues. Despite evidence 

that the risk of a prostitute transmitting HIV infection to a 

client is low (National Research Council, 1990; Seidlin, 

Krasinski, Bebenroth, Itri, Paolino, and Valentine, 1988; Cohen, 

Alexander, and Wofsy, 1989), public health officials continue to 

implicate prostitutes as vectors of heterosexual transmission. 

Even CDC officials acknowledge that the risk for women is 

greater; since more men are infected with HIV, and since male to 

female transmission is more efficient (CDC, 1989), the chances 

are greater for women that a random heterosexual male partner of 

a woman will be HIV infected (CDC, 1989). Yet CDC's 

acknowledgement that women are at a greater risk for heterosexual 

transmission compared to men is inconsistent with their 

condemnation of women sex workers. Instead, CDC could focus 

prevention messages and punitive policies on prostitutes' male 

customers, who are willingly spreading HIV to their paid 

partners. Indeed, these laws reinforce a double standard of 

morality, under which men patronize prostitutes with relative
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ijnpunity while women who engage in prostitution risk arrest, 

conviction, incarceration and forced HIV testing. These laws 

ignore the real needs of women who are sex workers because it is 

their most lucrative (or only) alternative to earn money to feed 

their families, or because treatment for an addiction, that may 

have started as a response to multiple levels of oppression and 

disadvantage, is unavailable.

Proponents of mandatory testing of rapists may not see that 

these policies are part of a dangerous pattern of mandatory 

testing policies that blame women for HIV transmission; they may 

not carefully examine any precedents for expanded mandatory 

testing in light of that reality. Although proponents may 

envision a law that singles out men convicted of crimes of sexual 

violence against women, this is unrealistic. Instead, most of 

these laws do not distinguish between a male client's consent to 

engage in sexual relations with a prostitute and the violence of 

rape; both are included in the general category of sex-related 

crimes. Thus, both the prostitute and the rapist are guilty of 

"sex crimes" and must be tested for HIV.

The next step legislators will consider is to enhance the 

penalty or provide for a separate crime for willful or deliberate 

transmission of HIV.7 It is clear that prostitutes and pregnant 

women will be targeted by this next wave of laws. In reality, 

such laws only divert resources from effective HIV/AIDS 

prevention efforts. Prostitutes at risk may avoid being tested 

to protect themselves from prosecution for knowingly exposing a
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client to HIV infection; pregnant women may avoid prenatal care 

and early testing to avoid both prosecution and the loss of their 

children to foster care for alleged "abuse" (Weissman, 1991).

The Role of the Media in the Debate 

Through its many stories about HIV and rape, the print and 

broadcast media have played an important role in raising the 

awareness of the public and policymakers about rape and the 

threat of HIV infection. To garner support for her amendment, 

for example, Representative Martin circulated a Newsweek article 

entitled "A Frightening Aftermath: Concern About AIDS Adds to the 

Trauma of Rape" (Salholz, 1990) to members of Congress. However, 

the media has also played an active role in manipulating and 

attempting to simplify the issue of testing rapists for HIV as 

one in which opponents to testing are viewed as pro-rapist and 

supporters of testing are viewed as pro-woman. Framing the isBue 

in this manner denies the complexity of the issue and the real 

needs of rape survivors; it also plays on the cynical 

manipulation of survivors' feelings of anger, frustration and 

fear. In fact, some survivors' and women's rights organizations 

committed to the best interests of survivors also oppose 

mandatory testing of charged or convicted rapists.8 For example, 

the National Coalition Against Sexual Assault (NCASA) formally 

voted to oppose all forms of mandatory HIV testing. NCASA also 

voted to stress the importance of the availability of free,
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anonymous or confidential HIV testing and counseling for 

survivors (Mooney, 1990).

Constitutional Issues

Experts in criminal law are confident that testing prior to 

conviction is unconstitutional because it violates an arrested 

individual's constitutional rights to a presumption of innocence, 

to a constiutional protection from unwarranted search and 

seizure, and to privacy and confidentiality (Cooper, 1991).

A person who has not been convicted of a crime retains the 

presumption of innocence and constitutional protections which 

exceed those of convicted persons. Thus, forcing arrested 

persons to be tested against their will would violate the 

constitutional rights to informational privacy and the Fourth 

Amendment; if such information then were used at a criminal 

trial, the testing might also violate the Fifth Amendment. It is 

also futile because the rape survivor will still need to be 

tested for HIV infection.

Testing of convicted rapists, on the other hand, is 

potentially constitutional because.- once an individual is 

convicted of a crime, he loses depth and breadth of 

constitutional protections and thus may be tested (as in the caBe 

of prisoners) in the interest of maintaining security. But, 

although the convicted rapist loses a certain degree of 

constitutional protection because of his conviction, convicted 

persons do retain constitutional rights; thus, testing convicted
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persons does raise constitutional issues concerning the right to 

privacy and the Fourth Amendment right to be free of unreasonable 

searches. HIV testing of prisoners has been upheld against 

constitutional challenge where the state's interest in such 

testing was for prison security. However, testing convicted 

rapists to disclose teat results to a survivor does not raise the 

issue of security; rather, it requires a balancing of the 

interests of the state (which the state extends to the interests 

of the rape survivor) against the rapist's fundamental right to 

privacy.

This equation will not automatically lead to mandatory HIV 

testing, because testing the offender will not preclude the need 

for the rape survivor to be tested for HIV infection. It is 

arguable that the survivor's emotional need to know an offender's 

HIV status is a worthwhile and legitimate state interest. This 

aryuraent is the most compelling part of the case for mandatory 

HIV testing of rapists. However, . .ere are more medically sound 

and appropriate ways for the state to meet this very real need; a 

survivor's own testing and counseling will allow her to feel 

absolutely sure of her own HIV status. Limited funds should be 

spent on needed services for rape survivors rather than on 

litigation to defend laws with a minimal impact on survivors.

State Legislative Responses to Rape and 
Potential HIV Transmission

As of June, 1991 laws in at least 23 states regulate HIV 

testing for charged or convicted rapists. Consistent with the



justification for the Martin Amendment to the Comprehensive Crime 

Control Act of 1990, state legislators and policymakers contend 

that rape survivors have a right to know a convicted —  and in 

some cases, charged —  offender's HIV teBt results; these 

legislators view mandatory testing lawB as integral to protecting 

the rights of rape survivors. However, the inadequajy of the 

policy is evident; beyond notifying the survivor of the 

offender'8 HIV status, these provisions do little to address the 

medical, psychological or financial needs of survivors.

The readiness with which state legislatures have enacted and 

continue to introduce mandatory HIV testing legislation suggests 

that legislators and policymakers are responding to the issue of 

rape and potential HIV transmission emotionally, rather than 

rationally. They may want to "help" women and to express their 

outrage at the pervasiveness of sexual violence against women; 

but, though this intention to help survivors may be sincere, when 

no funding for even basic access to HIV testing and counseling is 

included in a mandatory testing legislative initiative, it is 

doubtful that the commitment to helping survivors is serious 

enough to involve expenditures of funds.

In 19°' Texas became the first state to allow a rape 

survivor to request that an accused sex offender be tested for 

HIV infection. According to Lisa McGiffert, Legislative 

Coordinator of the Texas Senate Committee on Health and Human 

Services, this law was the result of a specific incident in which 

a rape survivor in Fort Worth, Texas was prohibited from
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requesting that an alleged rapist be tested for HIV infection 

(McGiffert, 1991). The bill was discussed on the House floor and 

was added as an amendment to the state's Penal Code, but was 

never formally heard or analyzed in writing.

Florida's 1990 law mandating HIV testing for both charged

and convicted sex offenders upon a survivor's request is the most

stringent in the nation. The law's legislative intent states:

The Legislature finds that a victim of sexual 
offense is entitled to know at the earliest 
possible opportunity whether the person 
charged with the offense has tested positive 
for human immunodeficiency virus (HIV) 
infection. The Legislature finds that to 
deny victims access to HIV test results 
causes unnecessary mental anguish in persons 
who have already suffered trauma. The 
Legislature further finds that since medical 
science now recognizes that early diagnosis 
is a critical factor in the treatment of HIV 
infection, both the victim and the person 
charged with the offense benefit from prompt 
disclosure of test results. The Legislature 
finds that HIV test results can be disclosed 
to the victim of a sc:.ual offense while 
confidentiality iB protected in other 
respects (Florida, H.B. .1115, Chapter 90- 
210, 1990).

This statement reveals the flaws in reasoning discussed 

above. First, it does not matter if or when the alleged rapist 

is tested, the rape survivor still must be tested herself to be 

diagnosed and receive early treatment. Second, misleading a rape 

survivor into thinking that the alleged rapist's test result is 

critical to determining her own health status, when it is not, 

only exacerbates her mental anguish. Finally, in addition to the 

necessity for testing survivors for HIV, some medical experts 

recommend that survivors take a prophylactic doBe of AZT
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within 49 hours after the exposure (ACLU, 1991). Thus, testing 

an offender under the guise of facilitating early diagnosis and 

treatment for a survivor is both deceptive and futile. Yet, the 

Florida Legislature's flawed rationale is typical of the basis on 

which other states have enacted mandatory testing lawB for 

convicted and/or alleged rapists.

HIV/STD COUNSELING FOR RAPE SURVIVORS NOT ADDRESSED

States claim that mandatory testing laws for convicted (and

in some cases accused or charged rapists) are necessary to

protect the rights of rape survivors who may have been exposed to 

HIV infection by the rape. Despite justifjcations that mandating 

testing for offenders is necessary to help rape survivors, state 

laws and policies actually do little for women who are raped.

For example, of the 19 3tates that mandate HIV testing of 

offenders and disclose an offender's test results to a rape 

survivor, only ten states (Arkansas, California, Florida,

Georgia, Illinois, Indiana, Kansas, Michigan, Minnesota and 

Oklahoma) mandate HIV counseling for rape survivors upon 

disclosure of the offender's HIV test results.

California is presently the only state to legislate HIV 

counseling for rape survivors that is unrelated to disclosure of 

an offender's HIV test results. Under California's law, county 

health officers must establish counseling programs for sexual 

offense survivors who choose to be tested for HIV infection. In

1988, the California legislature directed the Department of
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Health to develop a brochure about exposure to HIV infection for 

rape survivors that is a potential model for other states.

Minnesota does not provide for counseling but does require 

rape survivors to be notified about the risks of HIV exposure. 

Minnesota's 1990 survivor notification law requires hospitals to 

give written notice about all STDs to anyone receiving medical 

services in the hospital who reports or evidences a sexual 

assault. The law provides that when appropriate, the notice must 

be given to the parent or guardian of the survivor. The notice, 

which must be developed by the Commissioner's of Public Safety and 

Corrections in consultation with sexual assault survivor 

advocates and health care professionals, must inform the survivor 

of: (1) the risk of contracting STDs as a result of sexual 

assault; (2) the symptoms of STDs; (3) recommendations for 

periodic STD testing where appropriate; (4) locations where 

testing is done and the extent of the confidentiality provided; 

and (5) other medically relevant information. Again, this 

written notice may be a model for other states.

Again, it is estimated that only 1 in 10 rapes are reported, 

and fewer than 40 percent of reported rapes result in charges 

against perpetrators. Thus, state laws that link assistance to 

survivors of i „pe to testing of a charged rapist fail to address 

the needs of the vast majority of rape survivors. Although state 

HIV/AIDS laws acknowledge the potential for a rape survivor to 

contract HIV infection from an infected rapist, these laws ignore 

the direct and immediate needs of the few women who do



successfully pursue prosecution. It is futile for a rape 

survivor to know that an HIV infected rapist maw have exposed her 

to HIV infection if she cannot afford her own HIV counseling/ 

testing, and treatment. Presently, no states pay for a rape 

survivor's HIV testing or counseling. Missouri's Department of 

Health will pay the costs of HIV testing for survivors if the 

convicted sex offender teBts positive for HIV infection.

This law epitomizes the misdirected focus of state laws; 

rather than directly addressing the woman's medical, 

psychological, and financial needs, the law makes her needs 

consequent to and dependent upon the status of the man who has 

raped her. In legislators' rush to help relieve the "unnecessary 

mental anguish" of rape survivors, they have overlooked the 

mental anguish of the rape survivor who is HIV positive and has 

no access to health care. It will not reduce her anguish, fear 

and pain to know she is at risk of developing AIDS and is unable 

to afford treatment. Follow-up health care services for rape 

survivors which go beyond the emergency room examination must be 

funded.

1991 Bills for Testing of RapistB

Mandatory HIV testing of convicted, and in some instances 

charged, rapists continues to dominate state legislatures in 

1991. As of March 28, 1991, 27 states had introduced rapist 

testing bills, making it the most commor HIV/AIDS legislative 

issue of the 1991 state legislative sessions. As with existing
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laws, an examination of these bills reveals a hasty and 

misdirected focus on the relatively few rapists who are arrested 

and charged, rather than on rape survivors whose interest this 

legislation purports to protect. In most cases, these bills are 

variations on the basic federal requirement for mandatory testing 

of convicted rapists created by the Martin amendment.

For example, the legislative intent of Alaska's proposed law 

mandating testing for charged rapists notes that the purpose of 

the legislation is "to require that information that may be vital 

to victims ... be obtained and disclosed in an appropriate manner 

in order that precautions can be taken to preserve their health 

and the health of others or in order for these persons to be 

relieved from groundless fear of infection" (Alaska, House Bill 

Number 24, Introduced March 8, 1991). Yet the legislation does 

not provide or pay for a survivor's HIV testing or counseling.

Bills introduced in 16 states (Alaska, Arkansas, Delaware, 

Florida, Georgia, Hawaii, Iowa, Maryland, Montana, New Jersey,

New York, Oklahoma, South Carolina, South Dakota, Washington, and 

Wisconsin) would mandate HIV testing for arrested sex offenders 

upon a court's finding that transmission cf bodily fluids may 

have occurred or upon the request of a rape survivor. States are 

attempting to circumvent the constitutional problems raised by 

legislation mandating testing prior to conviction in several 

ways. Legislation in Delaware would allow individuals arrested 

for rapes to be tested for HIV "voluntarily." However, if 

defendants object to HIV testing a judge would decide whether or
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not HIV testing will be performed. The judge would weigh the 

state's interest (the survivor's emotional need to know an 

alleged rapist's HIV status) against the alleged rapist's right 

to privacy.

It is not clear how judges would approach this balancing.

It is possible that the survivor's sexual history and drug use 

history would be part of the evidence the judge would require to 

make his/her decision. Further, sexist stereotypes of "good" and 

"bad" women may enter the judge's decisionmaking aB he/she 

decides whether the rape survivor is otherwise at risk for HIV; 

thus, not all rape survivors would be the beneficiaries of these 

laws. Indeed, one clue to how judges might approach the 

balancing of interests is found in Indiana's proposed 

legislation. Indiana would mandate HIV testing for individuals 

arrested for rape only if the rape survivor is pregnant as a 

result of the rape. In addition to viewing women primarily as 

incubators, this bill demonstrates that fetuses in Indiana garner 

more concern than women who have been raped. Again, women are 

viewed simply as vectors of HIV transmission to so-called 

"innocent victims."

HIV COUNSELING FOR RAPE SURVIVORS

Only six states (Alaska, Arkansas, Georgia, Kansas, Montana 

and South Carolina) propose a requirement that rape survivors 

receive HIV counseling upon disclosure of a tested rapist's test 

results. None of these states, however, define appropriate
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counseling or pay for it. Kansas's health department will pay 

only for a survivor's counseling if the convicted rapist tests 

positive for HIV infection. Similarly, Montana's bill would 

arrange for post-test counseling only if the convicted person 

tests positive for HIV. Maryland's bill would require 

institutions or physicians treating rape survivors to inform them 

of anonymous HIV testing sites and HIV counseling centers. New 

Jersey's bill would require the Commissioner of Health to develop 

a testing program for rape survivors and a counseling program for 

survivors who test positive for HIV infection.

Looking at the Maryland bill, it seems to explicitly 

recognize the need for the survivor herself to be tested for HIV. 

Yet the bill still requires that the alleged rapist be tested 

prior to conviction, suggesting that the unspoken motivation may 

have more to do with punishing the alleged rapist than meeting 

the needs of the rape survivor. This would appear to violate the 

principle that an accused person is innocent until proven guilty. 

It is not hard to imagine that this punitive philosophy can be 

extended to arrested prostitutes and even pregnant women, who 

have not been arrested. It is critical that we do not allow HIV 

positive status to equal "guilty of criminal behavior."

PAYING FOR A RAPE SURVIVOR'S HIV TESTING AND COUNSELING

Only New York's 1991 bill would offer unconditional payment 

for a survivor's HIV testing and counseling. By making payment 

contingent on whether a rapist tests positive or whether the rape
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has been reported to the state, states reveal their indifference 

to the medical and psychological interests of rape survivors.

For example, although New Hampshire's bill would pay the costs of 

HIV testing for a convicted rapist if he is indigent, the bill 

does not provide for payment for the HIV testing and counseling 

costs of indigent rape survivors.

New York's bill would amend existing law to include exposure 

to HIV within the definition of "out-of-pocket loss" for 

compensating rape survivors for the costs of testing, counseling, 

and prophylactic treatment prescribed by a physician. South 

Dakota's legislation would pay for voluntary HIV testing for rape 

survivors only if the alleged rape is reported to the state.

While it is important that states pay for voluntary HIV testing 

for rape survivors, payment must not be contingent upon the 

survivor's entering the criminal justice system.

CRIMINAL RECORDS AND PROCEEDINGS

While Florida's bill would not allow a charged individual's 

test results to be admissible in a criminal proceeding, Iowa's 

and New Jersey's bills provide that a convicted rapist's positive 

test results become part of his criminal record. Iowa's 

legislation would allow this information to be considered in 

sentencing. In these proposed bills, it is obvious that HIV 

positive status is equated to "guilty of criminal behavior" and 

thus warrants additional punishment. Vermont's bill would allow 

the fact that a defendant is voluntarily tested for HIV infection
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Laws that mandate HIV testing for alleged or convicted 

rapists under the guise of a survivor's right to know an 

offender's HIV status are unlikely to meet survivors' needs and 

will certainly lead to mandatory HIV testing of others —  

particularly pregnant women. The Martin Amendment and state laws 

that mandate HIV testing for rapists should be repealed and 

replaced with laws that provide rape survivors with free 

voluntary HIV counseling, testing, and treatment. Such 

legislation should include the following provisions:

(1) Funding to provide free anonymous HIV testing and counseling 

to all rape survivors by trained staff of rape crisis 

centers and similar facilities. Funding also should be 

provided for training of rape crisis center staff and for 

preparation of appropriate written materials. Because of 

the potential for discrimination, testing must be performed 

anonymously to protect the survivor's privacy. Appropriate 

counseling would include, but not be limited to, the 

following: (a} accurate information to help a survivor

to be admissible in mitigation of sentence if the person is 

convicted of the offense. Vermont's bill is unique in actively 

encouraging plea bargaining but is not unusual in demonstrating 

how mandating HIV testing for rapists has the potential to harm 

rape survivors more than it helps them.



assess her risk of HIV infection; (b) information about 

prophylactic treatment; (c) education about applicable HIV 

confidentiality and discrimination laws; and (d) accurate 

information about the value of the rapist's test results for 

the survivor's health care decisions and choices. This 

information will help the survivor make an informed decision 

about plea bargaining and will empower her to fight for her 

rights and refuse to allow the accused rapist to bargain for 

a lesser charge or sentence in exchange for his test 

results.

Funding to provide rape survivors with prophylactic AZT 

treatment when they lack insurance or when insurance will 

not cover this treatment. These costB may include a six 

week term of AZT if the survivor and her physician determine 

that this treatment is medically appropriate.

Funding to develop model programs for the long-term care of 

survivors who initially test positive and negative for HIV. 

Counseling and health care intervention should be provided 

throughout the various stages of HIV infection for survivors 

who convert to HIV infection. Rape survivors ehould have 

access to clinical drug trials and to support services, such 

as child care and transportation, that may be needed so that 

they actually can participate.
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(4) Provisions for free HIV counseling and testing services 

specifically targeted to low income women, women with 

disabilities, and women whose primary language is other than 

English.

(5) Financing training for: (a) rape crisis center and other 

counselors about HIV infection and the availability of 

appropriate public and private programs that provide 

counseling, treatment and support; (b) assistant U.S. 

attorneys and judges regarding the negligible value of test 

results of the alleged rapists and the societal value of 

bringing rapists to justice; and (c) physicians, social 

workers, psychologists, psychiatrists, law enforcement 

officials and all other individuals who may come into 

contact with rape survivors.

Conclusion

Although there may be a time when progress in medical 

technology and treatment for HIV infection may justify mandatory 

HIV testing for convicted rapists, that time has not yet come.

As we have shown in this paper, laws that focus on alleged or 

convicted rapists rather than on rape survivors do not address 

the medical, legal, psychological, and financial needs of women 

who are raped.



Notes

1. The authors acknowledge that men rape lesbians as well as 
heterosexual women, and that the consequences of rape itself and 
the encounter with the criminal justice system may be particularly 
devastating for lesbians. Men also assault other men and our 
discussion of survivors' needs is relevant to all survivors.

2. Factors which affect the risk of HIV transmission to the 
survivor include the survivor's general health status, any existing 
genital ulcers, and the violence of the attack and the injuries it 
causes.

3. There has been very little evidence that AZT prophylaxis can 
prevent seroconversion in individuals exposed to HIV. There is a 
high incidence of severe reactions to and side effects from AZT 
use. The drug is toxic and is not universally tolerated by 
individuals who do choose to use it.

4. In the Senate of the State of New York, Senate Bill 3681 
introduced on March 5, 1991 by Senators Saland, Harmon, Holland, 
Levy, Padavan, Skelos and Tully, takes this approach.

5. In the context of AIDS, the terms "at risk" and "high risk" 
stigmatize sexual orientation, ethnicity, economic class or 
culture. "High risk behaviors" is the preferred terminology 
because it describes behavior, such as intravenous drug use, that 
increases the chance of HIV transmission.

6. All newborns of HIV infected women carry passively acquired 
maternal antibodies which may persist up to 15 months of age, but 
only approximately 30 percent of these infants are actually 
infected with HIV. See Committee on Prenatal and Newborns 
Screening for HIV Infection, "HIV Screening of Pregnant Women and 
Newborns," (1991): 26.

7. Senator Bob Dole (R-KA) introduced in the United States Senate, 
S.B. 472, the "Women's Equal Opportunity Act of 1991", on February 
21, 1991. This bill mandates HIV testing of alleged rapists at the 
request of the survivor and provides for enhanced sentences if the 
rapist "knew or had reason to know that he wan infected with the 
human immunodeficiency virus, except where the offender did not 
engage or attempt to engage in conduct creating a risk of 
transmission of the virus to the victim."

8. For example, the National Coalition Against Sexual Assault 
(NCASA) formally voted to oppose all forms of mandatory HIV 
testing. NCASA also voted to stress the importance of the 
availability of free, anonymous or confidential HIV testing and 
counseling for survivors (Mooney, 1990).

The following organizations expressed their opposition to 
mandatory HIV testing of convicted rapists in a letter sent to 
members of the United States Congress on October 16, 1990: Center



for Women Policy Studies, American Civil Liberties Union, B'nai 
B'rith Women, National Organization for Women, National Women's 
Health Network, National Women's Political Caucus, Older Women's 
League, and Sex Information and Education Council of the United 
States.

The following organizations expressed their opposition to 
mandatory HIV testing of alleged rapists in a letter sent to the 
members of the United States Senate on June 18, 1991: Center for 
Women Policy Studies, B'nai B'rith Women, NOW Legal Defense and 
Education Fund, National Women's Health Network, National Women's 
Law Center, Older Women's League, National Association of 
Commissions on Women, Sex Information and Education Council of the 
United States, National Association of Protection and Advocacy 
Systems, National Association of Social Workers, National 
Association of State Alcohol and L’m g  Abuse Directors.
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MANDATORY TEST IN G  OF RAPE DEFENDANTS

The ACLU opposes involuntary testing and disclosure of HIV 
information in all cases, including those involving an alleged 
rape. The violation of the privacy rights and interests of the 
person from whom the information is sought is not outweighed by a
benefit to the rape victim. The results of an HIV test are, on
close examination, virtually irrelevant to the person who has to 
decide whether or not to seek immediate treatment to prevent 
infection after exposure.

In cases of rape, the person arrested or even indicted may
not, in fact, be the rapist. In such a case, testing the
defendant not only violates his entitlement to the presumption of 
innocence as well as his privacy rights, but also misleads the 
victim. Consider the possibility that the defendant may test 
negative and not be the rapist after all. The real rapist may 
have been infected and the victim exposed. An innocent 
defendant's negative test will lure the victim into believing she 
is safe when she should seek further information or treatment.

Even assuming for the sake of argument that the person 
indicted is the rapist, there remains the very real possibility 
of a false negative, which, of course, also exists in cases of 
occupational injury. Given that possibility, the rape victim or 
the injured worker cannot rely on a negative test in making a 
decision about immediate treatment. Under the circumstances, it 
is of little, if any, value to know for certain that the person 
tested positive.

When the rights of victims and defendants conflict, there 
must be a careful and sensitive balancing of the constitutional 
concerns involved in a particular situation. However, there is 
no conflict in this situation. There is no n'*ed to balance here. 
The victim's health is not advanced by trampling a defendant's 
rights.

A variety of provisions to mitigate the harm to the person 
involuntarily tested have been suggested but do not achieve the 
goal. For example, giving the person tested the option not to 
learn the results is cruel. It is, at best, more difficult and 
may be impossible to resist learning the known than to keep the 
information unknown in the first place. Moreover, imagine the 
situation of someone who elects not to be informed of the results 
only to have them revealed in the press. Because the press can 
neither be liable for publishing the truth nor compelled to 
reveal confidential sources, there may be no way to punish or 
inhibit public disclosure of this kind

In sum, we believe measures providing for involuntary 
testing of people accused of rape are both dangerous and 
unnecessary.
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Q uestions and a n sw er s about hiv and Rape

1. Can the HIV virus be transmitted during a rape or sexual assault?

HIV can be transmitted through the exchange of blood or other bodily fluids, 

including semen. As it is possible for HIV to be transmitted during consensual sexual 

intercourse (vaginal, anal, or to a lesser extent, oral), it also is possible for HIV to be 

transmitted during a rape or a sexual assault that involves the exchange of bodily fluids. 

Note, however, that although the virus occasionally has been found in tears and saliva, 

no cases of AIDS have been traced to a transmission involving these fluids. If the virus 

has been transmitted, that means you are infected with the HIV virus.

2. What Is the likelihood that HIV will be transmitted during a rape?

The epidemiology branch of the AIDS Program at the Centers for Disease Control 

has estimated that the likelihood of male to female transmission of HIV is of the order of 

less than or equal to 0.2% per episode if the male is HIV infected. It is thought that the 

rate of transmission in the context of a rape m a y  be somewhat higher; because of the 

involuntary nature of a rape, the w o m a n ’s vaginal tract may suffer trauma, thereby 

creating small tears that would facilitate transmission of the virus and other 

microorganisms. Medical researchers stress that the estimated figure of 0.2% may 

change as additional data are collected.

3. If I am Infected with HIV, does that mean I have AIDS?
No. There are ma ny stages between first oeing infected with HIV and developing 

full-blown AIDS. The vast majority of people infected with HIV will experience no 

symptoms of infection, or minor symptoms, for many years. After an average period of 

five to seven years, although perhaps significantly longer for others, people infected with 

HIV will begin to develop increasingly severe symptoms of infection, including the 

opportunistic infections that are the hallmark of an AIDS diagnosis. Current medical 

consensus refers to this full range of symptomatology as "HIV disease."
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4 . I s  t h e r e  a  c u r e  f o r  H IV  I n f e c t i o n  o r  f o r  A ID S ?

At this point there is not. However, there is one drug, called AZT, that is available 

to help slow down the progress of the virus. There are two additional anti-virals that are 

expected to be approved for use in the very near future. Equally important, medical 

researchers have developed prophylactic drugs to help prevent or delay the development 

of opportunistic infections in a person infected with HIV; in addition, treatments n o w  exist 

to help deal with such infections when they develop.

5. How do I know whether I have been infected with HIV?

There is a series of tests available that can determine whether you have developed 

antibodies to the HIV virus. It is widely acknowledged today that the presence of the 

antibodies indicates that the person w h o  was tested is infected with the HIV virus. (This 

is not true, however, for a newborn, w h o  m a y  test positive for antibodies which he or she 

has received from his or her mother, but w h o  m a y  not be infected with the virus.) HIV 

antibodies tend to start appearing approximately four to six weeks after exposure, but 

may appear earlier.

6. When should I take a test for H!V antibodies?

You first should be tested immediately after you have been exposed. This is 

suggested for two reasons. First, the sooner you know about your HIV status, the earlier 

you can begin to take an active role in treatment to help keep up your health. Second, 

it will be useful to know whether the source of infection came from the sexual assault or 

rape or whether you were infected prior to the incident. As noted above, HIV antibodies 

tend to start appearing approximately four to six weeks after exposure, but m a y  appear 

earlier; therefore, it is prudent to get a baseline test as soon after the incident as possible.

7. When will I know whether I have become infected as a result of the sexual 
assault or rape? Will there be a time when can I consider myself to be 
healthy?

You should be tested approximately every three months following the incident for 

six months to a year. The majority of people develop antibodies within three months of 

having been exposed to the virus; ninety percent develop antibodies within six months of 

exposure. The vast majority of the remaining ten percent will develop antibodies within



a year of exposure; beyond the one year point, s o me will still "sero-convert," but it is very 

rare to test negative and to be infected beyond one year.

8. If I think I have been exposed to HIV, are they any medical interventions
available to help prevent my being infected with the virus?

S o m e  medical experts suggest that the anti-viral drug, AZT, be administered to the 

patient within 48 hours of exposure and be continued for a period of approximately six 

weeks (although doctors m a y  vary the duration of treatment by a couple of weeks). 

Although administering A Z T  immedia !y after exposure has not been proven to prevent 

infection, this often is the general course of treatment ma de available to health care 

workers who are exposed to the virus in an occupational setting. Animal studies 

examining whether A Z T  is effective in this setting are inconclusive; human studies are 

incomplete. Nevertheless, A Z T  has not yet been discounted as a viable prophylactic and 

is the only form of medical intervention available that ma y work.

9. Are there any side effects to taking AZT as a prophylactic for approximately
six weeks?

In otherwise healthy people w h o  are not already seropositive, doctors have found 

Mat taking AZ T is not likely to result in the types of toxic side effects sometimes found in 

those wh o already are infected with HIV and are taking A Z T  to slow the progression of 

infection. Generally, toxic side effects have been found to be dose and duration related 

and reversible following discontinuation of treatment with the drug. A  non-infected person 

taking a six week course of A Z T  m a y experience some insomnia, fatigue, and flu-like 

symptoms. Again, these effects would end upon discontinuation of treatment with the 

drug. The research on long term effects are not yet known. S o m e  researchers have 

found that when given very high doses of A Z T  (well beyond the doses prescribed for 

humans), female mice m a y  develop vaginal carcinomas. In addition, only very limited 

research has been performed on the effec.' of A Z T  on the male or female reproductive 

systems; as such, its mutagenic and teratogenic effects, if any, are not known. One 

might expect that these more long term side effects would not be found in persons w h o  

take AZT for the relatively short period of time suggested for those who have been 

exposed to the virus as the result of sexual assault or rape.

10. I understand that AZT loses Its effectiveness In people who are seropositive 
after 12 to 18 months; if I am exposed, take AZT, but still become infected, 
will I be able to take advantage of AZT as a form of treatment later in my



»

illness?

AZT loses its effectiveness when resistent strains of the virus develop in a person 
already infected with the virus. Such activity is not expected in a person who recently has 
been exposed to the virus; therefore, it is unlikely that use of AZT as a prophylactic 
immediately after exposure will affect a person’s  ability to use A ZT later in the course of 
illness, if it becomes necessary.

11. Can I transmit the virus before \ know whether I am infected?

If you are infected with the virus, you are capable of transmitting it; this is so even 
if your HIV antibody test com es back negative. Therefore, to protect your partner from 
infection, it is important, if you engage in sexual relations, that you use safer sex 
techniques throughout this period; in fact, unless you know for certain that neither you 
nor your partner are HIV-infected, you never should engage in unsafe sex. If you use 
intravenous drugs, you should avoid sharing works; if you do share works, always clean 
them with bleach and water following each use.

12. What else can I do during this waiting period?

The most important thing you can do is to take care of yourself. You may wish to 
seek counseling. It is important to seek support from your family, friends, and medical 
professionals. Also, this would be a good time to accomplish the elusive goals of eating 
better, getting more sleep, and relaxing more.



FIRST IN THE FIGHT 
A G A IN ST AIDS

G M jC

Judith I. Avner, Chairperson
Governor's Task Force on Rape and Sexual Assault 
New York State Division of Women 
Executive Chamber, State Capitol 
Albany, New York 12224

Dear Ms. Avner:

The recent report of the Governor's Task Force on Rape and Sexual 
Abuse has recommended that procedures be implemented that would allow 
for the court-ordered HIV testing of persons suspected of rape or 
other sexually abusive crimes. Few issues in AIDS are as difficult as 
the possibility of transmission occurring through rape. The emotional 
and physical repercussions of the rape itself, coupled with the 
possibility of HIV infection, are devastating to the victim. However, 
GMHC believes that the mandatory HIV testing of suspects is 
inappropriate public health policy and urges that the Task Force 
recommendation be changed.

To determine if mandatory testing is appropriate in this 
instance, it is necessary to balance the effects that forced testing 
would have on both the suspect and public health policy against the 
benefits that the testing would provide to the victim. If a positive 
or .negative test result could provide significant information about 
whether the victim has actually been infected and if there were steps 
that the victim could take to prevent seroconversion after exposure, 
then there would be no question that the interests of the victim would 
outweigh the privacy interests of the suspect and that the public 
health would be best served by requiring testing, with appropriate 
confidentiality protection for the suspect. However, given current 
limitations on medical knowledge, neither of those conditions are 
satisfied through this recommendation.

I .  F o r c e d  H I V  T e s t i n g  o f  S u s p e c t s  w i l l  N o t  P r e c l u d e  t h e  N e e d  f o r  
V i c t i m s  t o  b e  T a s t e d  T h e m s e lv e s

If a suspect tests positive, it will be essential for the victim 
to also undergo HIV testing to learn if she or he has become infected. 
If the suspect tests negative, it is possible that the suspect is 
still infected, but has not yet developed antibodies for HIV. Even 
with a negative test result, the victim would still be at risk. 
Therefore, no matter what test result is received, the victim must be 
tested in order to obtain definitive knowledge of his or her HIV 
status.

Although it may appear as if knowing a suspect's HIV status can

1
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offer a psychological comfort to the victim, such comfort is actually 
artificial and can be dangerous. A negative HIV-antibody test is not 
conclusive proof that a suspect is actually not infected because it 
takes time to develop antibodies. Therefore, revealing a suspect's 
status provides a false sense of security, which may deter a victim 
from testing.

Proper counseling services for the victim regarding the need to 
test, safer sex and needle-sharing practices and referrals for 
emotional and medical support must be provided. Testing should also 
be provided on a voluntary basis, along with appropriate counseling, 
to suspects. After counseling, the suspect may elect to disclose his 
or her test results to the victim, although, as noted, that 
information would have little actual value.

I I .  H IV  T e s t i n g  o f  R a p e  S u s p e c t s  D o e s  N o t  P r o v i d e  I n f o r m a t i o n  t h a t  
w i l l  H e lp  a  V i c t i m  M a k e  I n f o r m e d  J u d g e m e n t s  A b o u t  M e d i c a l  T r e a t m e n t

There has been some speculation that a person exposed to HIV may 
begin prophylaxis with AZT in order to prevent infection. However, 
this hypothesis has not been adequately tested, and there is, as yet, 
no evidence to support it. Preliminary reports show that the protocol 
is ineffective1. According to the conditions of the protocol, it is
believed that it is necessary to begin treatment within 24 hours of
exposure at the latest, in order for the AZT to prevent 
seroconversion2. Therefore, an individual who is interested in 
trying AZT as prophylaxis would not have time to wait for test 
results. In any case, there is little or no evidence of adverse side- 
effects from AZT in persons with healthy immune systems, so there is 
no reason why an individual who wishes to try immediate AZT therapy
could not safely do so.

I I I .  M a n d a t o r y  H IV  T e s t i n g  W o u ld  I n t r u d e  o n  t h e  P r i v a c y  R i g h t s  o f  
S u s p e c t s

The privacy interests of the suspect should not be undervalued.
A bloodtest for HIV is an intrusive process, often with serious 
emotional, social and legal consequences, that should not be forced 
upon someone without consent. Serious questions about the 
constitutionality of the Task Force's recommendation must be raised. 
Can such an intrusion be considered constitutionally sound, especially 
as to a suspect who has not been found guilty of any crime? We regard 
forced testing in this instance to be in violation of the Fourth

1Lange, J.M.A., et al., Failure of Zidovudine Prophylaxis 
After Accidental Exposure to HIV-1, N Engl J Med 1990? 321:1375-7.

2Centers for Disease Control. Public health service statement 
on management of occupational exposure to HIV, including 
considerations regarding zidovudine post-exposure use. MMWR 1990; 
39(sppl RR1).
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Amendment. Furthermore, we do not believe that the confidentiality of 
the suspect can be adequately protected. There is a possibility that 
the suspect's HIV status will become a factor that improperly 
influences the trial. What will the effect of testing the suspect be 
on his or -her family life, mental and physical health, and in his or 
her job? Is it fair to subject the suspect to the possibility of 
discrimination without any proof of wrongdoing on his or her part, and 
in the absence of meaningful benefit to the victim? We think not.

Public health experts, including the National Academy of Sciences 
and the President's Commission on HIV, agree that HIV testing is most 
effective when it is performed on a voluntary basis. The New York 
State Legislature enacted legislation that reflects this policy. New 
York requires that HIV testing be voluntary, confidential and coupled 
with appropriate counseling. Programs which promote mandatory testing 
only serve to re-enforce the stigma that HIV testing is punishment and 
that being HIV positive is something to be ashamed of. This only 
undermines the effectiveness of testing and prevention programs 
overall.

It must be made very clear that in taking this position, we are 
in no way devaluing the devastating position in which a victim has 
been placed. However, we cannot let the fact that the issue is 
emotionally charged replace a rational analysis of appropriate policy. 
If testing the suspect could provide meaningful information about the 
victim's HIV status, and if there was a consequent intervention that 
might prevent seroconversion, then the testing could be justified 
under appropriate circumstances. Unfortunately, these conditions are 
not met. Sound public health policy dictates that HIV testing be 
voluntary, non-coercive and only one part of a broader attempt to 
educated people about AIDS and HIV transmission.

Therefore, we strongly urge that the recommendation allowing for 
mandatory HIV testing of rape suspects be eliminated. Instead, we 
call for effective counseling and referral programs for victims and 
offering testing on a voluntary basis to suspects.

Thank you for your attention in this matter and please feel free 
to call me to discuss this issue in greater detail.

Sincerely,

cc: Governor Mario Cuomo
Hon. David Axelrod 
Hon. Richard Gottfried 
Nicholas Rango, M.D.

David A. Hansell, Esq. 
Deputy Executive 
Director for Policy
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Alaskan AIDS Assistance 
sociation, an Anchorage agency 
which has served more than 200 
clients In the past two years, 
strongly opposes the proposed 
Alaska House Bill 24 to mandate 
testing of suspected rapists.

Rebecca Rogers, executive di- 
^ re c to r, said,“ This bill does not, 

‘ into..take account the nature of

A rapist could test 
negative and still be 
contagious..z ;ir; .v;» ib-jp *.

384 known cases of HIV, as of 
December, 1990. New statistics 
aredueaooa't̂ iâ î'kTfob* ■ 

‘T h e  HIV cases reflect only
^ Jh a . HIV and^AIDSi tee in g  j r a ^ t b o s e  who; have gone Through

state lab faculties," Rogers said. 
"We don’t know the number that 
have used doctors’ offices or pri­
vate labs and tested HIV posi­
tive, but we a re  sure the figure I s . 
a  lot higher." > « |
. Rogers said she considers. 
Alaska's figures for both HIV 

AIDS to be Tow preva-'
C J .

£ e s s .
“A rapist could test negative 

up to six months after the attack  
and still be contagious. If a  rape 
goes on during that time, testing 
won’t necessarily inform the vic­
tim of the infection,

"In  fact, if the victim Is tested 
within the first three months, she.-
could know her situation sooner ~J   ,
than If the rapist Is Im m e tf la ^ X  * Mauraen “Dural* prescient of ; 
tested," Rogers said. The diieo- frour-A’s board of directors, said 
tor said 95 percent of HIV tnfec- „ organization "definitely Is, 
dons show up in the first three t not in favor of this piece of legto- 
months after an  encounter, and Nation” on ground* r f ta m to n 'o T  
the remaining 5 percent in the privacy,applicatianm &  charged ■ 
next th ree months.-?^ ^ . ^ ^ J a t b e r .  t ^ ^ c r n y i c ^ d e f e n d -  

Four-A has never had a rape ant, and 'because "there is o  
victim oeek Its help, she added, .good purpose to  the testing ..
"The only rape we know of that “Why dcn’t everyone
transm itted HIV occurred In convicted for hepatitis B?" Dursl 
prison Outside," she mid. asked. "T hat’s far more likely to ;

d ia g n o se d ,.!* . ® 2 F '
cases of AIDS, Rogers said, and than HIV o. AIDSl
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A ID S - t e s t  b ill  d r a w s  o p p o s it io n
By BRIAN S . AKRE
The Associated Press

JUN EAU — Advocates of 
A IDS victims are lining up 
against a bill that would 
make testing for the deadly 
disease mandatory for con­
victed sex offenders.

The bill would allow an 
offender's victims, as well as 
police, firefighters, ambu­
lance workers and jailers 
who have physical contact 
with the offender, to seek 
court permission to gain the 
test results.

Fa irb anks Republican 
Rep. Bert Sharp, prime 
sponsor of House- B ill 24, 
said the measure would help 
protect victims of sexual as­
sault from further trauma.

‘ ‘Studies indicate that 
fear of exposure to the A IDS 
virus is more pronounced 
when intimate contact is in­
voluntary," Sharp told the 
House Health, Education 
and Social Services Commit­

tee. "To subject a victim to 
the added stress of ‘not 
knowing’ is inequitable and 
cruel justice.”

But at a committee hear­
ing this week, advocates of 
A IDS victims said the bill 
would further traumatize 
victims of sexual assault.

The so-called H IV  test, if 
positive, shows only that a 
person has been exposed to 
the A IDS virus. It does not 
mean the person has ac­
quired immune deficiency 
syndrome.

Mark Tumeo, co-founder -  
of the Interior A ID S Associ­
ation in Fairbanks, also not­
ed the test only indicates if 
the person has the virus at 
the time of the test.

“ A  test four months after 
an assault, the minimum 
time for -exual assault con­
viction after an arrest, w ill 
not indicate whether the per­
son was positive at tne time 
the sexual assault occurred,"

Tumeo said. " It  says abso­
lutely nothing about the sta­
tus of the victim ."

Tumeo said the test is 
"the type of potential state- 
sanctioned violation of per­
sonal rights" that A ID S vic­
tims fear.

Sharp said the courts 
have upheld such testing 
laws in other states, deter­
mining that the govern­
ment’s interest in protecting 
the public outweighs the 
criminal’s privacy rights.

"When it threatens the 
lives of innocent victims, it 
is in the public interest that 
government step in and take 
action,”  he said.

M andatory testing of 
criminals would further stig­
matize all who test positive 
for the virus by associating 
them with deviant behavior, 
Tumeo said.

"The fact is that a person 
who commits rape is less 
like ly to be a carrier than

anyone who has sex with 
prostitutes or is promiscu­
ous," he Said.

Bonnie McCorquodale of 
Fairbanks said sexual as­
sault victims should be en­
couraged to get A ID S tests 
immediately after an as­
sault, and testing the offend­
er is no substitute.

"The motive is a good 
one. Unfortunately, the bill 
w ill not provide any addi­
tional protection for victims 
of sexual assault," she said.

Cindy Smith of Juneau, 
director of the Network on 
Domestic Violence and Sexu­
al Assault, said her group 
has taken no position on the 
b ill. But she suggested it be 
amended to require counsel­
ing for victims when the test 
results are released.

H ES S  Committee Co­
chairwoman Rep. Georgian- 
na Lincoln, R-Rampart, as­
signed the bill to a subcom-. 
mittee for further study.



WALTER J. HICKEL, GOVERNOR

D E P A R T M E N T  O F  H E A L T H  A N D

wd S O C I A L  S E R V I C E S

DIVISION O F  PU B L IC  HEAL TH /

P.O. BOX 110610 
JUNEAU. ALASKA 99811-0610 
PHONE: (907) 465-3090

February 17, 1993

Honorable Pete Kott, Member 
House HESS Committee 
Alaska State Legislature 
State Capitol 
Juneau, AK 99811

Dear Representative Kott,

At the House hearing of HB 109 (Blood testing on individuals 
accused of sexual assault) on 9/16/93 I made an error in a 
statement on the disease, Hepatitis B. I wish to take this 
opportunity to correct that misunderstanding and to apologize for 
any confusion that the statement may have created.

Contrary to my statement, although the primary method of 
transmission is through the blood route, Hepatitis B is considered 
to be a sexually transmitted disease.

Hepatitis B is a highly infectious virus that is very stable and
can exist over a month in the dried state. It is not transferred
in the fecal, oral route but is transmitted through blood and the 
sexual process. It can also be transmitted from an infected mother 
at the birthing and through the saliva of an infected person. The 
later is considered one reason for the high incidence of hepatitis 
B in institutions that cared for children who were severely 
mentally retarded.

Hepatitis B immune globulin is available for those who have high 
risk exposures but the preventions of hepatitis B is not definite. 
A Hepatitis B vaccine is available for preventing the disease if 
given before exposure. The vaccine is given in combination with 
the globulin at times after the exposure to maximize the
possibility of preventing the disease.

In view of the transmission of hepatitis B through sexual practices 
it would be reasonable that testing for this disease be included in 
the blood tests mandated under C.S. for H.B. 109.

Thank you for giving me the opportunity to correct any
misinformation that may have been provided earlier.

Sincerely,

Peter M. Nakamura M.D.,M.P.H. 
Director, Division of Public Health

06-f-7BLH
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Reported Rapes in Alaska 1989 through 1991

I
P r o v i d e d  b y  T h e  N e t w o r k  o n  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t  .

Source: D epartm en t o f Public Safety
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WALTER J. HICKEL, GOVERNOR
. P L E A S E  R E P L Y  T O :

CRIMINAL DIVISION CENTRAL OFFICE 
P. O. BOX 110300 ■ STATE CAPITOL 
JUNEAU ALASKA 99811-0300 
PHONE: (907) 465-3438

□  OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS
1031 W.4TH A VENUE. SUITE 318 
ANCHORAGE. ALASKA 99501-5993 
PHONE: (907) 279-7434

M arch 10, 1993

T he  H onorab le  Pete  K ott 
H ouse o f  R epresentatives 
A laska State L egisla ture  
P .O . Box V
Juneau , A laska 99801-1182

Re: C SH B  109(HES) (R elating to  b lood tests fo r persons charged  w ith sex
offenses)

D ear R epresentative Kott:

By letter dated  F ebruary  26, 1993, you have asked us to rev iew  C SH B  109(H ES), 
rela ting  to b lood tests fo r persons charged w ith sex o ffenses. In p a rticu la r, you w ish to know  
w hether there a re  poten tia l due process p rob lem s in a llow ing  the co u rt to o rd e r  a  blood test 
w ithou t holding a  hearing on the m atter a t w hich the defendan t m ay be p resen t.

W e do not believe that this p rov ision  p resen ts any constitu tional p rob lem s. 
P roposed  AS 1 8 .15.300(c) authorizes the superio r co u rt to o rd er a  defendan t to p ro v id e  a  b lood 
sam ple fo r testing i f  the court determ ines that there  is p ro b ab le  cause  to believe  that the 
defendan t com m itted  one o f  the enum erated o ffenses and that sexual penetration  w ith  the v ictim  
took  place.

T he “p robab le  cause” standard  set forth  in this b ill is the sam e standard  tha t is 
used fo r  the issuance o f  s&trch w arrants. Search w arran ts  are  un ifo rm ly  issued a t ex  parte  
proceed ings; the defendan t is neither p resen t n o r has any rig h t to be  heard  befo re  the  w arran t 
is issued  and executed. Search w arrants per force invo lve  an invasion o f  the sub jec t’s p rivacy . 
T h e  sufficiency  o f  the p robab le  cause standard  to support search w arran ts  is h ighly  ind icative 
o f  the  sufficiency o f  that sam e standard fo r the issuance  o f  an o rd e r  requ iring  a  charged 
defendan t to subm it a  b lood sam ple for testing. S im ilarly , the  perm issib ility  o f  ob tain ing  search 
w arran ts  in ex parte  proceedings is highly ind icative that an o rd er requ iring  the p roduction  o f  
a  b lood sam ple m ay be issued w ithout prov id ing  the defendan t an oppo rtun ity  to be  heard  on the 
issue.

P roposed AS 18 .15 .300(c) fu rther states: “ In m aking the [p robab le  cause]
determ ination , the court m ay rely on the ev idence p resen ted  at a  g rand  ju ry  p roceed ing  o r
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prelim inary  h e a rin g .” 1 A t a prelim inary  hearing , the p rosecu tion  bears the burden o f  
estab lish ing  that there is p robab le  cause to believe that the a lleged  o ffense  was com m itted  by the 
defendan t. C rim inal R ule  5 .1 (h ). T he defendant has the righ t to be p resen t a t th is hearing and 
m ay cross-exam ine the w itnesses against him . C rim inal R ule 5 .1 (b ). T hus, to the ex ten t that 
the  c o u rt relies upon ev idence that w as presented at a  p relim inary  hearing , the defendan t had the 
opportun ities  to  be p resen t and confron t the evidence against him  a t that hearing; a  second such 
oppo rtun ity  need not be provided.

T he  defendant does not have the opportun ity  to be  p resen t a t a  grand ju ry  
p roceed ing . O ur constitu tion , how ever, provides a lternative  safeguards to secure  defendan ts’ 
righ ts . T hus, a grand ju ry , w hich is com prised o f  eighteen perso n s, hears the ev idence against 
the defendan t and applies a  standard at least as strict as the “ p robab le  cau se” standard  used in 
p re lim in ary  hearings (w hether “all o f  the ev idence taken together, if  unexplained o r  
uncon trad ic ted , v/ould w arran t a conviction o f  the defendan t”). C rim inal R ule  6(q). T o  the 
ex ten t that this proceeding  is sufficient to ju stify  the m ain tenance o f  felony charges against the 
d efendan t, w ith the appreciab le  loss o f  liberty  entailed th roughout those p roceed ings, w e believe 
tha t it is also su fficien t to ju stify  an o rder requiring the  defendan t to p rov ide  a b lood  sam ple fo r 
testing .

F in a lly , w e note that proposed AS 18 .15 .310(f) specifies that “ the resu lts o f  tests 
o rd ered  under AS 18 .15 .300  -- 18 .15 .330  are not adm issib le ev idence  in  a  crim inal o r  juven ile  
p ro ce e d in g .” A lthough w e do not believe that this prov ision  is constitu tionally  required , it 
fu rth e r  reduces any concerns that m ay ex ist regard ing  the lack  o f  a  new  ev iden tiary  hearing on 
the  issue  o f  w hether a  blood test should be ordered. A  defendan t w ould  have a  g rea ter in terest 
in  challeng ing  an o rd er to  p rov ide  a  blood sam ple i f  that sam ple  could  be used as evidence 
aga inst h im .2

In sum m ary , w e find no constitu tional im ped im en t to this b i ll ’s provision 
au tho riz ing  the cou rt to  rely  upon a  prelim inary  hearing an d /o r g rand  ju ry  p roceed ings in m aking 
the  fac tual de term inatio :, that there is p robable  cause to believe tha t the defendan t com m itted  one  
o f  th e  enum erated  o ffenses and that sexual penetration w ith the v ictim  to o k  p lace.

Y ou also  w ish to know  w hether the defendan t’s p rivacy  in terests a re  sufficiently  
safeguarded  by  p rov id ing  that unauthorized disclosure is pun ishab le  by  con tem pt o f  court. W e

1 W e w ould  like this sentence to  be  am ended to explic itly  acknow ledge that the  court m ay 
re ly  exclusive ly  on such evidence.

2 W e note that there  is nothing in this bill that w ould p reven t a  p rosecuting  a ttorney  from  
ob ta in ing  an independen t o rder fo r the provision o f  a  blood sam p le  u nder C rim inal R ule  16.
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believe that th is is sufficient. T o  the ex ten t that the c ircum stances ju stify  the invasion  o f  the 
d e fendan t’s p rivacy  rights in the first instance by requ iring  the p roduction  o f  a  b lood  sam ple for 
testing , the d e fen d an t’s additional privacy  in terests in  restricting the d isclosure  o f  the test results 
a re  adequately  p ro tec ted  by the provision in this b ill p roh ib iting  unauthorized  d isc losures. W e 
do  no t be lieve  that the defendan t’s righ t o f  p rivacy  is appreciab ly  affected  by w hether a  vio lation 
o f  that p roh ib ition  is treated  as contem pt o f  court o r  is m ade a  new  crim inal offense.

I f  you have further quest ons o r i f  w e m ay be o f  assistance in  any  o th er m anner, 
p lease fee l free to  con tact us.

V ery tru ly  yours,

C H A R L E S E . C O L E
A T T O R N E Y  G E N E R A L

By: I < U i .C>ri3lY a a

M argo t 0 ., 
A ssistan t Attorn

fc n u th
ifey^General

cc: C harles C ole
A tto rney  G eneral

D ebo rah  B ehr 
D ep artm en t o f  L aw

K ris  L eth in  
L eg isla tive  L iaison

R ichard  B urton , C om m issioner 
D ep artm en t o f  P ub lic  Safety

D r . T ed  M ala  
C om m issioner
D ep artm en t o f  H ealth  and Social Services

L loyd  R upp  
C om m issioner 
D ep artm en t o f  C orrections
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For Fiscal Year 1994, States and other Jurisdictions (for convenience hereafter 
referred to as States) must be in compliance with the HTV mandatory testing 
standards for certain offenders established by Sec. 1504 of the Crime Control 
Act of 1990, 42 U.S.G § 3756(f) (hereafter referred to as Section 1804) in 
order to receive continued full funding under the Edward Byrne Memorial 
State and Local Law Enforcement Assistance Formula Grant Program.

The purpose of this worksheet is to assist the States in providing a self- 
assessment of their compliance with Section 1804. It need not be returned.

1. V ictim  R equest.

D o e s  th e  S ta te  s ta tu te  re q u ire  an  H IV  te s tin g  p ro c e d u re  a t  th e  re q u e s t  o f  any  v ictim  
o f  a  sexual ac t fo r w hich th e  p e rso n  to  be  te s te d  w as conv ic ted  in  S ta te  c o u rt (o r  m ak e  
such a te s t m an d a to ry  for all p e rso n s  thus conv ic ted  reg a rd le ss  o f  v ic tim  re q u e s t)?

1/ ^  Y es No

W hat sta tutory section(s), subseciion(s), paragraph (s), o r  sub  p a r a g r a p h ^ )  o r  non-sta tu tory  
m aterials provide  th is authority?

A S  I ? .  I S ’. 3  0 0

2. A d m in is tra tio n  o f  th e  TesL

D o es  the  S ta te  s ta tu te  re q u ire  an  agency  o f  th e  S ta te  (such  a s  a  c o u rt, h e a lth  
d e p a r tm e n t, co rre c tio n a l au thority , e tc .)  to  d irec t th a t  a  tes t b e  a d m in is te re d  in su ch  cases?

Y es N o

D o es  th e  S ta te  s ta tu te  specifically  req u ire  te s tin g  in th ese  cases  fo r  th e  p re s e n c e  o f  
acq u ired  im m u n e  deficiency sy n d ro m e (A ID S ) o r  its p rec u rso r, h u m a n  im m u n o d efic ie n c y  
v irus (H IV ).

t / '  Y es N o

W hat sta tu to iy  section(s), subsection(s), paragraph(s), o r  subparagraph(s) o r  non-sta tu tory  
m aterials provide this authority?

AS \t, I S'. 3 0 0  Cc.)

A s  \S r. ' S ’ . S I O  i

W m t r



c r

D oes the  S ta te  s ta tu re  req u ire  p ersons to be tes ted  w ho  have  b e e n  co n v ic ted  u n d e r  S tate  
law o f  a  d e fin e d  sexual act?

  Y es, in all e ases  .. ■ Y es, but only a t the  re q u e s t o f  a  v ictim   N o

D o es  this e ith e r  specifically  o r by defin itional inclusion  e n c o m p a ss  p e rso n s  fo u n d  guilty o f 
th e  o ffen se  by a  ju ry  o r  court, as well as those e n te r in g  a  p le a s  o f  gu ilty?  (N ote: Because  
Q uestion  6 below  concerns the definition o f  juven iles  as persons “convicted , ” p lea se  disregard 
tha t issue fo r  Q uestion  3).

i / ^  Y es N o

3. The Person to be Tested.

W hat sta tu tory section(s), subsection(s), paragrapli(s), o r  subparagraph(s) o r non-sta tutory  
m ateria ls p rovide  th is authority?

A s  i?,ir.3oo
( c f .  A S  11 • | . M / O -  i l . M i . M M O )

4. D isc lo su re  o f  th e  T est R esults.

D o e s  the  S ta te  s ta tu te  p rov ide  for d isc losure  of tn e  ter* re su lts  to  the  b o th  th e  victim  
and  th e  p e rso n  te s te d ?

i /  Y es  N o

W hat sta tutory section(s), subsection(s), paragraph(s), or subparagraph(s) o r  non-sta tutory  
m ateria ls provide th is authority?

A S  I S  . v S \  Z o o  6 d )

5. V ictim  S erv ices.

D o e s  the  S ta te  s ta tu te  p rov ide  for m aking  the  fo llow ing  serv ices a v a ila b le  to  the 
v ictim s o f  these  sexual acts a t th e ir  request:

1. C o u n se lin g  regard ing  H IV  disease?
tX* Y es  N o

2. H IV  te s tin g  in acco rdance  with ap p licab le  law ?
^  Y es  N o

3. R e fe rra l for a p p ro p ria te  health  care  and  su p p o rt se rv ic e s?
Y es  N o

W hat statutory section(s), subsect ion (s), paragraph (s), or subparagraph  (s) o r  non-sta tutory  
m aterials provide th is  authority?

A S  I S'- i S - . 3  (O  C U.^ -  A S  1 8  • i S ' . ' S i o  C \)
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W h at a re  the  so u rc e s  o f  the funds to  pay  fo r  th e se  se rv ices?
T̂ ep-V. o.f He^ i-fA h Socl £l 'ierj.c.ei

(-pes-V p-sv A ^  or«Ur «*T ^  C o ^ V

W hat sta tu tory section(s), subsection(s), paragraph(s), or subparagraph(s) o r n on -sta tu to ry  
m ateria ls p rov ide  th is  authority?

A S  1 ^ - 1  S ’- 3 2 0  
A S  iS.^io

6. D e fin itio n  o f  th e  te rm  “ conv ic ted”  as  in c lu d in g  Ju v e n ile s .

D o e s  th e  S ta te  s ta tu te  req u ire  H IV  te s tin g  fo r ju v e n ile s  w h o  hav e  b e e n  a d ju d ic a te d  
u n d e r  S ta te  law  o f  com m itting  sexual acts a s  it  d o es  w ith  a d u lts ?

i /  Y es N o

W hat sta tu tory section(s), subsection(s), paragraph(s), or subparagraph(s) o r n on -sta tu to ry  
m ateria ls p ro v id e  th is authority?

A S  \% . I S . l O O

7. D e fin itio n  o f  th e  te rm  “ Sexual A ct.”

D o e s  the  S ta te  s ta tu te  define  “sexual a c t” as hav ing  th e  m ea tiin g  (e i th e r  l ite ra l  o r 
a p p ro x im a te )  as  th a t  g iven the  term  in 18 U .S .C . § 2 2 4 5 (2 )(A ) o r  (B )?  (S ee  D iv is io n  7 o f  
th e  “ G u id e  fo r th e  S ta te s ” ).

l/  Y es  N o

W hat sta tu tory section(s), subsection(s), paragraph(s), o r  subparagraph(s) o r non-sta tu tory  
m aterials p ro v id e  th is authority?

A S  M A l . m O  -  I 1 .<4 I. 4*40
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TESTING SEX OFFENDERS FOR HIV

"The public good to  be achieved m ust be balanced against the  costs o f the policy."
Larry G ostin, The Politics o f  A ID S , 1989

INTRODU CTIO N

In the U n ited  S tates each y ear betw een 1973 and 1987 som e 155,000 w om en reported  they 
had been  raped. (1, p. 7) A lthough rap e  is no t solely a crim e against wom en, national statistics on 
hom osexual rape  a re  not available. All victims o f sexual assault (o r  survivors, the  term  som e 
advocacy groups such as the  C en te r for W om en Policy Studies p refe r) suffer physical and 
em otional traum a. (2) W hen the fear o f being infected with the hum an im m unodeficiency virus 
(H IV ) is added, the em otional bu rden  increases. Because the victims not only have been  assaulted 
but also possibly th rea tened  with a deadly disease, they often w ant to  know if th e ir assailant is 
infected with H IV , and public sen tim ent tends to  support requiring th e  accused to  undergo H IV  
testing.

S tates feel p ressure  to  respond with legal rem edies. O ne option is to  requ ire  offenders to 
be tested  for H IV  infection (th e  p resence of H IV  antibodies) so that victims m ay have the 
inform ation. F edera l legislation passed in 1990, the M artin am endm ent to  th e  C om prehensive 
C rim e C ontrol A ct o f 1990 (P.L. 101-647), p re ^ u re s  states to require H IV  testing o f convicted sex 
offenders at the victim ’s request o r lose 10 percent of their victim’s assistance funds.

Still, questions exist about the  usefulness o f testing and the  legality o f m andatory testing. 
Being infected with H IV  is no t a crim e; infection only becom es relevant to  crim inal proceedings in 
the cases involving reckless endangerm ent, such as assault with in ten t to  infect o r deliberate 
transm ission of the  virus.

The sta tes have the task o f balancing the rights of victims and  defendants. T o do so, 
legislators need to conduct careful research  about the issues and involve rap e  victim assistance 
groups, o ther relevant com m unity organizations and public health  agencies, as well as legal 
counsel. As L arry  G ostin , executive d irec to r o f the A m erican Society o f Law and M edicine, 
asserts, "The public good to be achieved m ust be balanced against the costs of the policy [including] 
. . . the invasion o f hum an rights, th e  financial cost or the  practical burdens o f the policy." (3, p. 
1020) This rep o rt exam ines som e of those policy costs, focusing on issues for legislators to 
consider regarding H IV  testing. T he  issues include both practical and legal quesiions about 
requiring  H IV  tests for sex offenders.

PRACTICAL CO N SID ERA TIO N S ABOUT HIV TESTIN G

T ests for H IV  infection screen  for antibodies produced by the  im m une system ’s response 
to  HTV, not for the  virus itself. T he usual testing procedure is to screen with the ELISA  (enzyme- 
linked im m unosorbent assay) and then  to confirm  positive results with the m ore labor intensive 
W estern blot test. (4, p. 261-2) T esting  sex offenders for HTV raises a num ber o f questions, 
including the sm all risk  o f transm ission, the  reliability of the  tests, the  usefulness o f the 
inform ation a rd  the  cost.

T he risk o f transm ission o f HTV from  a single sexual assault. H IV  is transm itted  through 
•he transfer of body Quids such as sem en and blood. T he risk of HTV transm ission from  a single 
;exual encounter is relatively low. C urren tly  available data  suggest a t m ost a l-in-500 chance o f
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infection from  a single m ale-to-fem ale exposure if the m ale is infected. (5, p. 2429 and 6) Risk 
m ay be som ew hat h igher if tissue dam age occurs, as may be likely in cases o f forcible rape. O f 
those who died from  A ID S-related  illness betw een 1981 and 1990, only 3.6 percen t (3,587) were 
infected through heterosexual contact. (7) T he m ost recent C en ters for D isease C ontrol data 
a ttribu te  10,011 (6  percen t) o f all known AIDS cases in the  U nited  S tates to  heterosexual contact.
(8) No cases o f H IV  transm ission from  rape  have been reported  in the  U n ited  S tates and only one 
in G reat B ritain. (9, p. 36 and 10, p. 2)

Reliability o f HTV tests. M ost individuals with detectable antibodies a re  assum ed capable 
o f transm itting infection. C u rren t tests are  qu ite  reliable, bu t no test is 100 percen t so. (4, p. 260) 
Especially in low-risk populations, there  a re  significant problem s with false positive results 
(positive tests w hen the  virus is not p resen t) and false negative results (negative tests when the 
virus is actually p resen t). (4, p. 263) Test results vary am ong laborato ries and a re  vulnerable to 
subjective in terp re ta tion . M ost infected people test HTV-positive w ithin four to  six weeks after 
exposure, bu t som e m ay not test positi. for up to  six m onths, possibly longer, because tests 
m onitor antibodies produced  in response to the  virus ra ther than the  actual p resence o f  the  virus. 
T here  is hope for m ore  reliable tests in the future.

U sefulness o f testing inform ation . Sexual assault victims might w ant inform ation about the 
accused offender’s H IV  status for two prim ary reasons: concern for their own health  and concern 
for the health  of th e ir sex partners. T he victims and their sex partners  would be relieved to know if 
the  offender did not test HIV-positive. If the offender tested  HIV-positive, victim s would w ant to 
know quickly to in itia te  preventive m edical action and to  pro tect their partners. A  pregnant 
wom an or a w om an considering pregnancy has a particularly com pelling need to  know the 
offender’s H IV  sta tus so she can m ake inform ed decisions about the  health  o f he r fu tu re  children. 
Testing the victim will not give useful, reliable inform ation im m ediately afte r the  assault, because 
the  virus can have an  incubation period  of six m onths or m ore.

A  victim m ight request trea tm en t with A Z T  (ziduvodine), which is used to  delay the 
progression from  H IV  infection to full-blown A ID S and to increase the length and quality of Life of 
infected patients. Som e physicians recom m end im m ediate adm inistration of A Z T  as a prophylaxis 
to healthcare w orkers who have been  exposed to  HIV, but no studies to da te  have proven the 
effectiveness of A Z T  as a preventive m easure. T he U.S. Public H ealth  Service recom m ends that 
physicians and exposed individuals (but not specifically victims of sexual assault) m ake decisions 
about the use of A Z T  based on risk o f infection, tim e elapsed since exposure, and counseling about 
the risk of toxicity and the uncertain ty  about the effectiveness of the  m edication as a preventive 
m easure. (11, p. 7)

T im e also is an issue. Because early in tervention m ay be m ore effective (if A Z T  
intervention is beneficial a t all), testing  and com m unication o f test results to the  victim need  to  be 
com pleted as quickly as possible after the assault. W aiting until conviction, which can take up to 
th ree  years, decreases the usefulness o f the inform ation to  the  victim. Testing all accused 
offenders may solve this problem  but raises legal questions. If  the offender is n o t tested  prom ptly, 
then  testing the victim  provides a t least as much useful inform ation to  the  victim, because it may 
show the actual p resence  o r absence o f the virus. (12, p. 264)

Cost and paym ent o f m andatory  o r court-ordered  te s tin g  T esting  costs vary widely, 
depending on w hether testing is done in bulk, as through a sta te  health  departm en t, o r individually, 
by private physicians. C osts also depend on the num ber of tests required , determ ined  by 
prelim inary test results and the  individual’s risk factor(s). Costs for tests in bulk a re  estim ated  at 
S3 to  $15 for the  ELISA  and $25 to  $40 for the W estern blot assay. Individual tests are 
substantially m ore expensive, averaging $50 to  $75, and can cost as m uch as $200.
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Only a few sta tes  have laws th a t provide for paying for testing, and none unconditionally 
pays for a victim ’s testing. F lo rida draw s on general revenue funds. K ansas, Ohio, South  C aro lina 
and V irginia dem and  repaym ent from  the  convicted offender, e ith e r  directly or as p a rt o f the 
c o u rt’s judgm ent. I f  the  defendant is indigent, then  the state , m unicipality o r county pays. O regon 
uses C rim e Victim  C om pensation  funds. M issouri’s D epartm en t o f H ealth  pays for the victim ’s 
test if the defendan t tests HTV positive, and  Idaho pays only to  th e  extent that the  Legislature 
appropria tes  specific funds.

LEGAL CO N SID ERA TIO N S ABOUT HIV TESTIN G

T he F ourth  and  F ou rteen th  A m endm ents to  the U.S. C onstitu tion  raise  two m ajor issues 
concerning m andatory  testing o f offenders and non-voluntary disclosure o f test results to  victims 
and o thers. T he F ou rth  A m endm ent guarantees protection o f th e  individual from  unreasonable 
searches and seizures and requ ires tha t search w arrants be based  on probable  cause. T he 
F ourteen th  A m endm ent is concerned  with personal liberty, restric tions on sta te  action and  the 
right to  privacy.

R easonable search . O btain ing  a blood sam ple for HTV testing  is a "search" under federal 
law. T he U.S. Suprem e C ourt’s in terp re ta tion  is tha t the reasonableness o f a search is determ ined  
"by balancing the  governm ent’s need to  conduct the search against th e  invasion which the  search 
entails." (13) W arrantless adm inistrative searches may be allowed in non-crim inal proceedings 
when the  governm ent’s in terest in protecting public safety outw eighs the  individual’s privacy 
interest. (14) T h e  uncertain ty  surrounding  H IV  test accuracy and the  decreasing usefulness o f the 
offender’s test results over tim e may w eaken the case that testing p ro tec ts  public safety in term s of 
sexual assault victims.

Privacy. D iscrim ination against HTV-infected individuals is a serious problem . T here  are 
concerns about fairness of trials and trea tm ent in correctional facilities. Knowledge that an 
individual was tested , regardless o f the  results, can be damaging. P erhaps m ore im portant, if the 
defendant is tested  before  conviction, it may prejudice the  presum ption  of innocence. O n the 
o ther hand, if testing is restric ted  only to convicted sex offenders, it fails to  allow for early m edical 
in tervention and provides little physical o r em otional benefit to the  victim .

C ourt-o rdered  testing . If  a court receives the defendan t’s w ritten , inform ed consent to  test, 
o r  if a court weighs the  need for testing against the right o f the defendan t and finds cause to  test, 
then  th ere  are  few er constitu tional constrain ts on testing. A  C onnecticu t law (S.B. 812, 1989), 
although not specifically d irected  at sex offenders, is an example o f legislation tha t balances public 
need  and legal pro tec tion . Before a court may issue an o rder fo r testing, it m ust find clear and 
im m inent danger to  th e  public health  o r the  health  of ano ther person . In addition, the  person  
requesting  testing m ust dem onstra te  a compelling need that cannot be m et by o th er m eans. To 
assess "compelling need," the court m ust weigh the need  for the test resu lt against the  test subject’s 
privacy in terests and  the  public in terest, which may be poorly served by involuntary testing. (15, p. 
61) T he problem  with these p rocedures is how long they take.

O PTIO N S O TH ER THAN HTV TESTIN G  O F  TH E O FFEN D ER

T he Presidentia l Com m ission on the HTV Epidem ic and o th ers  concerned  with the needs 
o f assault victims have recom m ended focusing on the  victim ’s needs and health  status, providing 
H IV  and rape  counseling, and m aking m edical care available. (2,16,17,18)

W hen reason exists to  suspect HTV transm ission from  an assault, testing the victim, and 
retesting over the period  of incubation, is the most reliable source o f  inform ation. (19, p. 1632) In
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addition, the  victim m ay b e tte r benefit from  an im m ediate assessm ent o f the risk status o f  the 
accused offender, with o r w ithout HTV testing, to  the extent possible w ithin the legal lim its of 
confidentiality. T he  victim  also needs to know the  latest inform ation about preventive m easures, 
such as A Z T  trea tm ent.

T he C en ters  fo r D isease C ontro l recom m end that pre-test counseling include inform ation
about:

f' T he risk o f infection;

► T he  lim itation o f the  test results;

► T he  consequences o f  a positive test result, such as concerns about insurance, 
em ploym ent and housing discrim ination; and

► M easures to  prevent the  spread o f  the virus.

STATE RESPO N SES

A s o f M ay 1991, a t least 23 states had passed laws concerning HTV testing of sexual 
offenders. In addition, a t least 70 bills about this issue were proposed in 26 states during the 1991 
legislative sessions.

St tes have taken  different approaches to  concerns about sex assault. Som e have 
em phasized the rights o f  victims, o thers the rights o f defendants. C a lifo rn ia ’s and New Y ork’s laws 
tend  to illustrate the range.

C alifo rn ia  (S.B. 1007,1988 and S.B. 2643,1989) places g rea ter em phasis on victim s’ rights. 
O ne law m andates H IV  testing o f convicted sex offenders. A no ther requ ires the court to issue a 
search w arran t to  obtain a blood sam ple for HTV testing from  a person charged with sexual assault 
w hen there  is p robable cause to believe there  was a transfer of body fluids. Counseling for both 
the victim and the  accused is required . If  the test is positive and confirm ed, the victim is notified. 
The victim is im m une from  civil liability for disclosing the inform ation as necessary to  pro tect the 
health  and safety o f self, sex pa rtne r(s) and family. (12, p. 244 and 16, p. 1625)

New York’s A ID S Testing and Confidentiality Law [NY PUB. H e a l t h  L a w  2781.1], which 
does not specifically address testing sex offenders, protects the  rights o f the defendant while 
v/eighing the needs o f the  victim. It does not give the  victim the  right to  have the  defendant tested. 
The person  to  be tested  m ust give w ritten, inform ed consent unless the  tes t is au thorized  by law. 
T he court m ust weigh th e  victim ’s needs against the  defendant’s privacy in terests and  find "clear 
and im m inent danger" to  the  victim ’s life o r health  before ordering  testing  or disclosure o f test 
results to the  victim. A ny fu rther disclosure o r redisclosure is prohibited . (12, p. 259 and 16, pp. 
1627-29)

T he A ppendix contains a chart o f sta te  laws concerning HTV testing  o f  sex offenders and 
their provisions on the  issues addressed in this report. T he following is a sum m ary o f the
provisions:

► T esting  R equirem ents: fourteen  states (CO, FL, rD, IL, IN, MS, M O, NV, ND, OH , 
O R , SC, W V) requ ire  testing for convicted or, in som e cases, charged sex 
offenders; 11 sta tes (AK, A Z , CA, FL, GA, KS, MI, O R , TX, VA, W A) requ ire  a court 
o rder, som e only a fte r  failure to get the accused’s consent.
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► T im in g : A t least nine sta tes (CA, CO , FL, G A  ID , NV, O H , TX , V A ) allow testing at 
the  tim e o f  a rres t o r a fte r  charges have been  filed, as opposed  to  a fte r  conviction. 
F our o f  them  requ ire  the  victim to  tirst request the  testing.

► Access to  T est R esults: A lm ost all sta tes w ith testing  laws m ake results available to 
the  victim  and  the  accused as well as to  public health  au thorities. In  som e states the 
court an d  penal system  also have access to  the  results.

► P enalties  fo r U nau thorized  D isclosure: T h re e  s ta tes  (A Z , KS, O R ) consider it a
m isdem eanor to  reveal test results to  anyone not legally au thorized  to  have access. 
P enalties include fines.

► C o u n se lin g  Laws in 14 s ta tes  (AK, A Z , C A  FL , G A  IN , KS, ML M N, O H , O R , V A  
W A  W  n] include provisions for counseling the  victim  a n d /o r  the  accused.

► Funding: N ine sta tes (FL , G A  ED, KS, M O, O H , O R , SC, V A ) have included
m ethods o f paying for testing  in their laws. In  O hio  and  S outh  C aro lina  the  accused is
charged fo r testing; K ansas and V irginia pay for testing  and  then  include restitu tion 
through the  convicted person 's  court costs. F lo rida  draw s on general revenue funds, 
and O regon uses crim e victim  com pensation funds.

Legislation p roposed  in 1991 continued to  focus on m andatory  testing  for convicted sex 
offenders and  m andato ry  o r perm itted  testing o f individuals a rres ted  for sex offenses. O ther 
issues under consideration  included victim  counseling and  m ethods o f  paying for testing and 
counseling.

COURT R ESPO N SES

S tate  laws concern ing  HEV testing  o f sex offenders a re  relatively new and have undergone 
little court scrutiny. M ichael Stoy, Idaho  deputy a tto rney  general, says o f his s ta te ’s law that 
requ ires testing o f anyone charged with a sex offense, "I keep w aiting for o u r own law to be 
challenged constitu tionally  . . .  but th ere  has not yet been a definitive nationw ide sta tem ent as to 
w hether som eone can be tested  against their will. I t ’s a F ourth  A m endm ent privacy right balanced 
against a public health  situation." (9, p. 38)

CO NCLUSIO N

R equiring  HTV testing  is one highly visible legislative response to  the  problem s o f sexual 
assault and A ID S. S ta te  policym akers a re  faced with constitu tional issues o f balancing both the 
rights of victim s and  defendan ts and w ith practical concerns about risks, reliability, usefulness and 
costs o f testing. So far, a t least 23 s ta tes  have responded  with a  variety  o f legislative provisions 
concerning testing: m andato ry  vs. cou rt o rdered , before o r a fte r conviction, w ith o r w ithout 
com pulsory counseling, and with various notification procedures. T esting, by itself, m ay not best 
serve policym akers’ in ten t to  assist victims. It m ay provide som e re lie f  to  victims, b u t program s 
that include counseling, m onitoring o f  victim s’ own health  status, and  em phasis on their own well­
being may genera te  g rea te r  long-term  benefits. S ta tes will con tinue to  be involved in addressing 
this highly em otional and  legally difficult issue. Legislators m ay w ant to  consult w ith legal counsel, 
rape victim assistance groups, o th er relevant com m unity organizations and  public health  personnel 
when considering a p p ro p ria te  responses.
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State Laws Concerning HIV Testing of Sexual Offenders (1983-1991)
_ . —  ... 
Requirement for Testing Timing Disclosure

State Statute
Mandatory

Court
Order

Consent
of
Accused

At Arrest 
or When 
Charged

After
Conviction

Who has Access to 
Test Results:

Penalty for
Unauthorized
Disclosure

Counseling
Required
For: Testing Paid By:

Arizona
1990, Chap. 335 (HB 2173) 7(0 7

* Vidim
* Accused
* Dept, of Health Services

Class 3 
misdemeanor 
(Fine <.$5,000)

* Vidim 
•Accused

Arkansas
1989, Act 614 (HB 1496) 7 •Vidim • Vidim

California
1989, Chap. 1360 (SB 2643) 
[Penal Code 1524.1J 
1988, Chap. 1597 (SB 1007) 
1988, Chap. 1582 (AB 3255)

7

7(0 7

7

• Vidim
• Accused
• Those vidim "deems 
necessary*

$1,000 -$10,000

•Vidim
•Accused

Colorado
1988, Ad 18-3-415 (SB 8) 7 7(2)

* Vidim (1)
* Court

Florida
1990. Chap. 90-210 (HB 1115)

7(5)
70) 7

7

• Vidim (1)
• Accused
• Dept, of Health & Rehab.

• Vidim 
•Accused

General 
Revenue Fund

Georgia
1988, Ad 1440 (HB 1281) 

1991, Ad 411 (HB 554)

7

70)
7(15) 7

7(3)
• Vidim
• Court
• Penal Facility
• Dept, of Human Res.

• Vidim

Vidim or arrested 
person, at court's 
discretion

I

r
to
B
a
c
t-wr-*
3’r*
50rt
*8
a
io o

(1) At request of victim/guardian
(2) After preliminary bearing
(3) Within 45 days of guilty verdict, 

guilty plea or no contest plea
(4) Only to extent of funding and 

appropriations

(5) By court order
(6) And 6 months later if first test 

HIV negative (in some cases 3-6 
months later)

(7) Restitution by convicted 
offender (court costs)

(8) All prisoners
(9) For victim if defendant tests 

HIV positive
(10) Treatment of accused required
(11) If indigent, then municipality or 

county or state

(12) If defend̂ '* does not consent 
and after victim has been tested

(13) After conviction if HIV positive
(14) Within 15 days
(15) If defendant does not consent
(16) Sentencing judge
(17) After indictment
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Requirement for Testing Timing Disclosure

State Statute
Mandatory

Court
Order

Consent
of
Accused

At Arrest 
or When 
Charged

After
Conviction

Who has Access to 
Test Results:

Penalty for
Unauthorized
Disclosure

Counsel! ,
Required
For: Testing Paid By:

Idaho
1988, Chap. 45 (HB 432) 

1990, Chap. 310 (HB 638)

J J
• Victim (1)
* Public health 
authorities (5)

* Court
• Victim (5)

State (4)

Illinois
1987, P.A. 85-935 (HB 2044) J J • Judge

Indiana
1988, P. Law 88-123 (SB 9) J J

• Victim
* Accused
• Probation Officer
* Board of Health

• Vidim
• Accused

Kansas
1988, Chap. 230 (HB 2659) J 7(6)

* Victim
* Accused
* Victim’s health care 
provider

* Sedy. of Health & Env.
* Sedy. of Corrcdions

Class C 
Misdemeanor

• Vidim State (7)

Michigan
1988, PA. 471 (HB 4008) 

1988, PA. 488 (HB 5189)

J 7
0 Vidim
* Accused
* Corrcdions Department
* Health Department 51,000- $5,000

• Accused
• Victim, 
after test

Minnesota
1990, Chap. 436 (SB 2046) • Vidim

(1) At request of victim/guardian
(2) After preliminary bearing
(3) Within 45 days of guilty verdict, 

guilty plea or no contest plea
(4) Only to extent of funding and 

appropriations

(5) By court order
(6) And 6 months Liter if First test 

HIV negative (in some cases 3-6 
months later)

(7) Restitution by convicted 
offender (court costs)

(8) All prisoners
(9) For victim if defendant tests 

HIV positive
(10) Treatment of accused required
(11) If indigent, then municipality or 

county or state

(12) If defendant does not consent 
and after victim has been tested

(13) After coovidion if HIV positive
(14) Within 15 days
(15) if defendant does not consent
(16) Sentencing judge
(17) After indictment
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Slate Laws Concerning HIV Testing of Sexual Offenders (1983-1991)
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Requirement for Testing Timing Disclosure

State Statute
Mandatory

Court
Order

Consent
of
Accused

At Arrest 
or When 
Charged

After
Conviction

Who has Access to 
Test Results:

Penalty for 
Unauth< trued 
Disclosure

Counseling
Required
For: Testing Paid By:

Mississippi
1991, Chap. 425 (HB 492) 7 7

* Rape victim & spouse
* Accused & spouse

Missouri
1989, Section 191.226 (SB 138) 7(8) 7

Department 
of Health (9)

Nevada
1989, Chap. 138 (SB 73) 7 7 • Victim (10)

North Dakota
1989, Chap. 181 (SB 2048) 7 7

Ohio
1989, Vol. 143 (SB 2) 7 7 7(6)

• Accused
* Victim (1)
* Penal facility
• Court

•Anyone
tested

Accused (11)

Oregon
1989, Chap. 568 (HE 2030) 

1987, Chap. 600 (HB 2067) 7

7(12) 7 7(6)

7

* Victim
• Accused
• Victim's health care 
provider

* Health Division

Class C 
Misdemeanor

• Victim
• Accused,
at arrest (13)

Crime Victim 
Compensation

South Carollaa
1988, Ratification No. 547 
(HB 2807)

7 7(14)
* Victim
* Accused
* Department of Health

•Accused (11)

Tennessee
1991, Public Chap. 25 (HB 52) 70) 7 • Victim

t

Q
r
C/3
Pr-uCl
5T

ET
<’0)
JO
"O0
a.
1

>—*o

(1) At request of victim/guardian
(2) After preliminary hearing
(3) Within 45 days of guilty verdict, 

guilty pica or no contest plea
(4) Only to extent of funding and 

appropriations

(5) By court order
(6) And 6 months later if firs! test 

HIV negative (in some cases 3-6 
months later)

(7) Restitution by convicted 
offender (court costs)

(8) All prisoners
(9) For victim if defendant tests 

HIV positive
(10) Treatment or accused required
(11) If indigent, then municipality or 

county or state

(12) If defendant does not consent 
and after victim has been tested

(13) After conviction if HIV positive
(14) Within 15 days
(15) If defendant docs not consent
(16) Sentencing judge
(17) After indictment
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Requirement for Testing Timing Disclosure

State Statute
Mandatory

Court
Order

Consent
Of
Accused

At Arrest 
or When 
Charged

After
Conviction

Who has Access to 
Test Results:

Penalty for
Unauthorized
Disclosure

Counseling
Required
For: Testing Paid By:

Texas
1987, Chap. 55 (SB 66-XX) 70) 7(17)

* Victim
* Local Health Authority

Virginia
1990, Chap. 957 (HB 815) 7(15)

V
7 7

7

* Victim
* Accused
* Department of Health

* Accused Stale (7)

Washington
1988, Chap. 206 (SB 6221) 7(16) 7

* Accused, 
prc- and 
post-test

West Virginia
1988, Chap. 16(HB303) 7 7 • Victim (5) • Accused

(1) At request of victim/guardian
(2) After preliminary hearing
(3) Within 45 days of guilty verdict, 

guilty plea or no contest plea
(4) Only to extent of funding and 

appropriations

(5) By court order
(6) And 6 months later if fii:J test 

HIV negative (in some cases 3-6 
months later)

(7) Restitution by convicted 
offender (court costs)

(8) All prisoners
(9) For victim if defendant tests 

HIV positive
(10) Treatment of accused required
(11) If indigent, then municipality or 

county or state

(12) If defendant does not consent 
and after victim has been tested

(13) After conviction if HIV positive
(14) Within 15 days
(15) If defendant does not consent
(16) Sentencing judge
(17) After indictment

Source: Intergovernmental Health Policy Project, George Washington University:
A Synopsis of Slate AIDS Laws Envied During the 1983-1987 Legislative Sessions. 
A Summary of AIDS Laws from the 1988 Legislative Sessions.

A Summary of AIDS Laws from the 1989 Legislative Session.

A Summary of the HIV/AIDS Laws from the 1990 State Legislative Sessions. 
Preliminary 1991 information as of May 30,1991.



HIV/AIDS Information and Education Project for State Legislators

N CSL works in partnersh ip  with the C en ters for D isease C ontrol (C D C ) to  educate and inform 
sta te  legislatures on HTV and AIDS trends. C ontinued funding from  the C D C  enables N CSL’s 
H IV /A ID S  Project to serve legislators and their staff as an inform ation resource and a forum  to 
com m unicate with legislative colleagues, experts, and governm ent officials around the country.

Legislators and legislative staff of the na tion ’s 50 states, its com m onw ealths and territo ries  are  
encouraged to  request assistance from  N C SL’s HTV/AIDS Project. T he following services are  
available at no cost to legislators and staff:

o inform ation clearinghouse o technical assistance
o publications o m eetings and w orkshops

T he project is funded through a cooperative agreem ent with the U.S. C en ters for D isease Control. 
F o r fu rther inform ation contact Tracey H ooker, policy specialist, at N C SL’s H ealth  Services 
P rogram  (303/830-2200).

T h e  D i f f e r e n c e  B e t w e e n  H T V  a n d  A I D S

It is im portan t for legislators to understand  the distinction betw een the  term s "HTV" and "ATDS" 
when they fo rm ulate  policies. T here  is an im m ense difference betw een being infected with HTV 
and being diagnosed as having AIDS.

H IV  is the term  for the  virus that dam ages the  im m une system and m ay eventually cripple the 
body’s ability to fight disease. A ID S is the end  result o f H IV  infection. People infected with H IV  
are  diagnosed as having A ID S if they develop certain  serious diseases o r conditions, such as 
K aposi’s sarcom a (a rare  skin cancer), pneum ocystis carinii pneum onia, o r HTV dem entia.

M any m ore people are  infected with H IV  than have developed A ID S. A n  estim ated  one million 
individuals are  believed to be infected. M any H IV -infected  people experience no sym ptom s of 
illness fo r up to 10 years o r m ore. "HIV infection* m ore  correctly d e f i e s  th e  scope o f th e  public 
health  problem  that legislators face today.

S o m e o f  th e  m o st re g u la r ly  m is u n d e rs to o d  p h ra s e s  re la te d  to  H IV :

M isleading More Accurate

Infected with A I D S ................................  HTV infection
A ID S v i r u s .................................................HTV (hum an im m unodeficiency virus)
H IV  v i r u s ................................................... H IV
A ID S t e s t ...................................................HTV antibody test
A ID S a n tib o d ie s ...................................... HTV antibodies
Positive A ID S t e s t ................................... Positive test for HTV antibodies
A ID S tra n sm iss io n ..................................HTV transm ission
A ID S v ic tim .............................................. PW A  (person with A ID S) or

PLW A  (person  living with A ID S) 
High risk g r o u p s ......................................H igh risk behaviors
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Bill would allow AIDS testing of rape suspects
By IAN MADER
THE ASSOCIATED PRESS

Sexual assault victims would be 
able to find out whether their sus­
pected attacker carries the virus 
that causes AIDS, under legisla­
tion introduced in the Mouse.

Victims could petition the court 
to have the suspect tested for the 
human immunodeficiency virus, 
known as HIV. If the court found 
probable cause that bodily fluids 
were exchanged, it would have to 
order the test.

The bill is a rewrite of legisla­
tion that died last year. More than 
a dozen states have passed such 
laws. To protect the rights of sus­
pects. some states require a con­
viction before the test can be or­

dered.
No conviction is required under 

House Bill 109, but if the suspect 
were convicted, he or she would 
have to pay for the test. Otherwise, 
the Department of Health and So­
cial Services would pay.

Rep. Pete Kott, R-Eagle River 
and sponsor of the bill, said a neg­
ative HIV test could alleviate fear 
for a traumatized victim. If  the 
suspect carried the virus, the vic­
tim would know of the risk and 
could seek prompt medical treat­
ment, Kott said.

The House Judiciary Commit­
tee is among the panels that will 
review the bill. Rep. Brian Porter, 
R-Anchorage and committee 
chairman, said testing suspects

may be an unnecessary expense.
A negative test for a suspect is 

no guarantee that HIV was not 
passed to the victim, said Porter, a 
former police chief. An attacker 
could recently have contracted the 
virus, but may not be testing posi­
tive yet.

“ A victim would have to get 
tested themselves anyway,”  Por­
ter said. “ Anyone, including vic­
tims of sex crimes, can obtain free 
testing in Alaska."

The state will lose $200,0011 in 
federal aid without such a law, but 
administering the program may 
cost more than that. Porter said.

Among other measures intro­
duced in the Legislature recently

• HB91 and HB107, which would 
issue general obligation bonds to 
pay for public school construction 
and eauipment. HB91 would issue 
$414 million in bonds for rebuilding 
schools throughout the state



STATE OF ALASKA
1S93 LEGISLATIVE SESSION

FISCAL NOTE
BILL NO. CSHB 109 (HES)

Revision Dale: February 23. 1993 Department Affected: Department of Law
Title: ‘ ...relating to blood tests for persons charged with sex
offenses.'_________________________________________________
Sponsor Representative Kott______________________________
Requestor: Representative Kott____________________________

BRU: Prosecution. Legal Services
Component Prcsecution - All
Legal Services - Operations

COMPONENT SERIAL NO. 0085 through 0090. 0093

EXPENDITURES/REVENUES:
OPERATING FY 94 FY 95 FY 96 F! 97 FY 98 FY 99

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE 
FUND SOL'RCE:
FUNDING:
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
OTHER
TOTAL -0- -0- -0- -0- -0- -0-

FULL-T1ME -0- -0- -0- -0- -0- -0-
PART-TIME
TEMPORARY

Estimate o f current year (FY93) impact -0- 
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.,- 

------- . is
Prepared by: Richard I. Pegues, Director 
Division: Administrate

Approved by Commissioner: 
Agency: Department o f Law

inistratiye Serviced Division, J ]  /  /

ommissioner: Charles E. Cole, A ttornefGeneral______________

Phone: 465-3672
Date: February 23. 1993

Date: February 23, 1993

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Rev 11/92 Page 1 of 2



I FISCAL NOTE

STATE OF ALASKA BILL NO. CS 109 (HESI
1993 LEGISLATIVE SESSION

ANALYSIS (Continued):

The committee substitute for HB 109, CSHB 109 (HES) , changes the
standard for hearing petitions of victims to request an order requiring that 
blood samples be taken from a defendant, to require (1) that a court find that 
probable cause exists to believe that a crime for which a test may be ordered 
has been committed, and (2) that a court find that probable cause exists to 
believe that sexual penetration took place between the defendant or a minor and 
the alleged victim. The bill further provides that in nr.king these 
determinations, the court may rely on the evidence presented at a grand jury 
proceeding or preliminary hearing. We believe that these changes will eliminate 
virtually all "mini-hearings" and associated discovery efforts that we predicted 
in our fiscal note comments dated February 3, 1993. Consequently, there should 
not be a fiscal impact for the Department of Law.



FISCAL NOTE

Revision Date: February 3.1993________________________

Tit ...relatino to blood tests for poisons charged with sex

offenses.'_______________________________________________

Sponsor Representative Kott ■ __________________

STATE OF ALASKA
1993 LEGISLATIVE SESSION

Requestor. Representative Kott

N o .___
B il l V e r s io n :  C S H B  109 ( H E S )
(H ) P u b l i s h  D a te :  2 /17/~93

Department Affected: Department of Law 
3RU: Frosecution. LeoaJ Services

Component Prosecution - All

Leaai Services • Operations

COMPONENT SERIAL NO. 0085 through 0090. 0093

EXPENDITURES/REVENUES:

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES

TRAVEL 1
CONTRACTUAL 1 1
SUPPLIES '
EQUIPMENT 1
IANO 4 STRUCTL'RES 1
GRANTS, CLAJMS 1 1
MISCELLANEOUS 1 1
TOTAL OPERATING ■o. -O- -0- -0- -0-

CAPITAL

REVENUE 
FUND SOURCE:

ING:
1002 Federal Receiots I I I
1003 GF Match I I I
1004 GF I I
1005 GF/Frogram Receipts I I
1006 Gr/MHTTA I .............................................
OTHER I I
TOTAL -0- -0- -0- -0- -0- -0-

FULL-T1ME -0- 4J- •0- - 0 - 1 - 0 -  -0-

PART-TIME 1 !

TEMPORARY 1

Estimate of current yea; (FY93) impact

ANALYSIS: (Attacn a separate page if necessary.)

Pease see tie attached analysis.

p> | r\ )
^ N cnsj.

Precared by: Richard I. Peques. Cirecton
Civisicn: Admmistratrva Sendees Division^ Q

Aocoved by Commissioner 
At /: Department of Law

if
issioner Charles £  Cole. Attorney General

r itcn e : 465-3672
Cate: February 3. 1993

Cate: Feoruarv 3. 1993

FF.£=ARE.R TG PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE CFFiCc
For further distribution information ca ll the Governor’s Legislative Office

Fev 1 i/92 Page 1 of 2



FISCAL N O T E

STATE OF ALASKA
1993 LEGISLATIVE SESSION

ANALYSIS (Continued:

e r a s  w c t f t x )
Al. ■ X

This bill amends AS 13.15 to provide that a defendant charged with a 
violation of the state's sexual assault laws, including a minor subject to a 
juvenile proceeding for committing the same violations, is subject to an order 
of a court to require testing for HIV and other communicable diseases. The bill 
would permit the alleged victim, or the prosecuting attorney at the request of 
an alleged victim, to petition the court for an order to require the testing. 
A court wculd then have to promptly conduct a hearing on the petition. If the 
court finds that probable cause exists to believe that a transfer of blood, 
saliva, semen, or other bodily fluid took place between the defendant, or minor, 
and the alleged victim, the court shall then order the tests.

The Department of Law handles about 200 sexual assault cases a year 
where criminal charges are filed, and where the assault includes conduce that 
would fall within the requirements of this bill. The department also handles 
a somewhat smaller number of sexual assaults involving minors in juvenile 
proceedings that would be subject to this bill.

We cannot predict how many sexual assault victims will request the 
department to petition on their behalf for a court hearing to require HIV and 
other communicable disease testing. If the number is large there could be a 
significant expense for the department. This is because our prosecutors wculd 
have to conduct a mini-trial and present evidence for each petition sufficient 
enough to convince a court that probable cause exists to believe that a transfer 
of blood, saliva, semen, or other bodily fluid took place between the defendant, 
or minor, and the alleged victim.

Defendants would be expected to resist prosecutors' efforts to show 
probable caus§ because of the effect that the hearing might have on their 
eventual defense at trial. In many cases, prosecutors would be required to 
prematurely reveal their evidence substantially earlier than normally required 
by court rule, in order to show probable cause. This could result in an 
additional level of defense discovery, giving the defense first crack at the 
state's case and witnesses.

However, because we cannot predict the number of times petitions will 
be requested, sufficient to warrant fiscal impact funding at any given location, 
fiscal note funds have not been requested.



FISCAL NOTE
STATE OF ALASKA BILL NO. CSHB 109 HESS
1993 LEGISLATIVE SESSION

i s i o n  D a l e :  
T i t l e :  

offenses

A/;s/73
Blood Tests for persons charged with sex

S p o n s o r :
R e q u e s t o r :

Kott
House H ES S

Expenditures/Revenues:

D e p t .  A f f e c t e d :  Health and Social Services
BRU: State Health Services_______
C o m p o n e n t :  Laboratories_________________

COMPONENT SERIAL NO. #291

OPERATING FY94 FY95 FY96 FY97 FY98 1 FY99
PERSONAL SERVICES 1
TRAVEL 1 1
CONTRACTUAL 1 1
SUPPLIES 27.9 27.9 27.9 27.9 27.91 27.9
EQUIPMENT 1 1
LAND & STRUCTURES 1 1 !
GRANTS, CLAIMS 1 i 1
MISCELLANEOUS i i i
TOTAL O PERATIN G 27.9 27.9 27.9 27.91 27.91 27.9

! CAPITAL

REVEN U E FUND S O U R C E

FUNDING: (Thousands of Dollars)
1 0 0 2  F e d e r a l  R e c e i p t s I ! I
1 0 0 3  G F  M a t c h I
1 0 0 4  G F 27.9 27.9 27.9 27 .9 1 27 .91 27.9
1 0 0 5  G F / P r o g r a m  R e c e i p t s ! I

0 6  G F / M H T I A I I
O t h e r I I
TOTAL 27.9 27.9 27.9 2 7 .9 1 2 7 .9 1 27.9

PO SITION S:
FULL-TIME
PART-TIME
TEMPORARY

Estim ate of current year (FY93) im pact None

AN ALYSIS: (Attach a separate page if necessary)

This fiscal note is based on the costs for the laboratory testing alone. It does not take into account the costs of medical 
personnel to perform the requisite counseling and testing, travel for medical personnel to communities where qualified 

: personnel are unavailable, shipment of specimens, cost to ensure chain of evidence, and documentation of procedures 
and test results.

In 1992,339 charges were made for arrests for sex offenses. Using 350 as tf le base, the laboratory costs associated with 
HB 109 is as follows:

Prepared by: Peter M. Nakamura. MD, MPh K £ $ £ ^ ,„  Qy
Division: Division of Public Health

fi - "iroved by Commissioner: Theodore.
_ ,ncy: Department of Health & Social Services

iodore A . Mala, MD, ivIPH

Phone: (9071 455-3090 
Date: JL /  r ff / <3 ^

Date:

(R8V ii/92lS3nsnoJtla/DBR

P R E P A R E R  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P IE S  T O  G O V E R N O R 'S  L E G IS L A T IV E  O F F IC E
F o r  fu r t h e r  d is t r ib u t io n  in fo rm a t io n  c a l l  th e  G o v e rn o r 's  L e g is la t iv e  O f f ic e

P a g e  1 o f 2



R e v i s io n  D a te : BILL NO. CSHB 109 HESS

N ALYSIS (com .):

t . ,ost for initial HIV screening @ 516.30/test
5,705

2. Assuming that 0.9% initially screened were positive, the cost for HIV Western blot for making 293
a positive diagnosis is $93.15/test

3. Cost for screening negative results after the six month window period for 347 @ S16.30/test 5,656

4. Cost for West Blot for the 0.9% of those persons which tested positive after the 6 month 293
window period

5. Cost of Hepatitis B screening @ $16.30/test 5,705

S. Cost of Hepatitis B testing on the 11.2% that will test positive @ $114.10/test 4,473

7. Cost of RPR test for syphilis @ $16.30/test 5,705

TOTAL $27,830



FISCAL NOTE No. 3 _
Bill Version: cshb 10 9 (h e s ) 
(H) Publish Date: 2/17/93

Q apt. A If acted: Correccions_____
SHU: Scacewide Program
Component: Inmace Healch Care

Ravimon Qste ___
Title "A n

f o r  p e rs o n s  c
Sponsor
Requestor C0MP0NE3T SERIAL 80.

(Thousands al Dollars)

posmoNSi

1 OPERATING FY94 FY95 FY98 FY97 FY98 1 FV99 L
§ PERSONAL SERVICES 1
1 TRAVEL 1 1 1 1 1
| CONTRACTUAL 1 1 1
I SUPPLIES 1 1
| EOUIPMEHT 1
E LAND 4 STRUCTURES 1 1
M GRANTS. CLAIMS ~1 1 1
1 MISCELLANEOUS 1 |
i TOTAL OPERATING -0- -0- -o- -0- -0- 1 -0-

*

gj CAPITAL i 1 1

REVENUE FUND SOURCE

FUr^G: nTiousands al Qotttra)
ICÔ .iderai flecsqiu
1003 GF Match
1004 GF
1005 GF/Praqram Recapts 
1005 GFiWHTIA
Other
j TOTAL _ n _ -n_

RJLL-TTME 1 1 i i
PART-TIME 1 i
TEMPORARY 1 1 !

Esaanta of eerrtet year (FYI3J in̂ nC i

ANALYSIS: [Atttdt i separata papa if ncctsxarrl

Prepared bye
Qivuian:

Dana LaTour
Commissioner's Off

Ac id by Camnassonec L lo v d  G . Rudo  
Aijmct:

Ptione_
Qate_

Oatc

465 -33 7 6

2—L i — 9 3

■9n M IC SArmtoaiaSfl Pape \of \

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
Far funtier distribution information cad tfta Governor's Legislative Qlfica
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FISCAL NOTE
ION

STATE OF ALASKA 
1993 LEGISLATIVE
Revision Date c c"ur : _____________
Title "An A r . t ^ . r e l a t in g  to  b lood  t e s t s

f o r  p e r so n s  ch a rg ed  w ith  s e x  o f f e n s e s  11
Sponsor Rep. K o t t

Raqunton

BILL NO. CSHB 109 (HES)

C o r r e c t io n sOapt. Affected:________________
_BRU: S t a t e w id e  P rogram s

Component Inmate  H e a l th  Care

House HESS Committee

Expenditures/Revenues:

'COMPONENT SERIAL NO.

(Thousands of Dollars)

705-

OPERATING FY94 FY95 FY98 FY97 FY98 FY99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -6- -0- -0- -0- -0-

CAPITAL

REVENUE FUND SOURCE:

FUNDING: (Thousands of Ooflars)

1002 Fodoral Raceipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other
TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate efcvreRt yew (FYSX Impest ♦

ANALYSIS: (Attach a uprrets page if necessary)

T h i s  l e g i s l a t i o n  does no t have a f i s c a l  im pac t  on th e  Departm ent o f  C o r r e c t i o n s .  
The Department h a s  s t a f f  who can draw th e  b lood  f o r  th e  t e s t s .
C o l l e c t i n g  th e  c o s t  o f  th e  b lood  t e s t  from inm ate  e a r n in g s  can  be a c h ie v e d  w i t h o u t  
a d d i t i o n a l  c o s t .

Prepared by: 
Division:

Dana L aT ou r , S p e c i a l  A s s i s t a n t

O f f i c e  o f  th e  Commissione
k ■

Phone 465-3376

Approved by Commissioner 

Agency:

(Riv UI93 93fiui«jluDBR

Date. 2 - 22-93  

Date 2 - 22-93

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Page of



F T ^ r A T  N O T F

STATE OF ALASKA BILL NO. HB 109
1993 LEGISLATIVE SESSION

Revision D a t e : ______________________________________________ Dept. Affected: Health and Social Services
Title: Blood Tests for persons charged with sex 8RU: State Health Services

offenses Component: Laboratories
Sponsor: Kott
Requestor: COMPONENT SERIAL NO. #291

Expenditures/Revenues: (Thousands ot Dollars)
OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES I
TRAVEL I I
CONTRACTUAL I I
SUPPLIES 27.9 27.9 27.9 27.9 27.9 27.9
EQUIPMENT I I
LAND & STRUCTURES I I
GRANTS. CLAIMS I I
MISCELLANEOUS I I
TOTAL O PERATIN G 27.9 27.9 27.9 I 27.9 27.9 27.9

CAPITAL I I I I

REV EN U E FUND SO U R C E  I I I I I I

FUNDING: (Thousands of Dollars)
1002 Federal Receipts I I I I I
1003 GF Match I I I I I
1004 GF 27.9 I 27.9 I 27.9 27.9 I 27.91 27.9
1005 GF/Program Receipts I I I I
1006 GF/MHTIA I i I I
Other I I I I
TOTAL 27.9 I 27.9 | 27.9 27.9 27.9 1 27.9

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact: None

AN ALYSIS : (Attach a separate page if necessary)

This fiscal note is based on the costs for the laboratory testing alone. It does not take into account the costs of medical 
personnel to perform the requisite counseling and testing, travel for medical personnel to communities were qualified 
personnel are unavailable, shipment of specimens, cost to ensure chair, of evidence, and documentation of procedures 
and test results.

In 1992, 339 charges were made for arrests for sex offenses. Using 350 as the base, the laboratory costs associated with 
HB 109 is as follows:

'/)
Phone: (907) 465-3090

Date: A / r / f  J

Date:

i  1

Prepared by: ' '-Peter
Division: Division of Public Health

Approved by Commissioner: Theodore A. Mala, MD, MPH
Agency: Department of Health & Social Services__________

P H E P A R E R  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P IE S  T O  G O V E R N O R 'S  L E G IS L A T IV E  O F F IC E
F o r  fu r th e r  d is t r ib u t io n  in fo rm a t io n  c a l l  th e  G o v e r n o r 's  L e g is la t iv e  O ff ic e

(Bov n/92)93ft3nojd3/o0R .  P a g e  1 o f

F N - H S S ' - S n m  h e a l t h  lAB S



B I L L  N O .  H B  1 0 9Revision Date

ANALYSIS (cont.)

1. Cost for initial HIV screening @ S16.30/test

2. Assuming that 0.9% initially screened were positive, the cost for HIV Western blot for making 
a positive diagnosis is 393.15/test

3. Cost for screening negative results after the six month window period for 347 @ $16.30/test

4. Cost for West Blot for the 0.9% of those persons which tested positive after the 6 month 
window period

Cost of Hepatitis B screening @ $16.30/test

Cost of Hepatitis B testing on the 11.2% that will test positive @ $114.10/test 

Cost of RPR test for syphilis @ 316.30/test

TOTAL
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FISCAL NOTE
ST A T E  O F  A L A S K A

1993 L E G IS L A T IV E  S E S S IO N

OepL Affected: C o r r e c t i o n s _________________

8 R U :  S t a t e w i d e  P r o g r a m s

Component: I n m a t e  H e a l t h  C a r e

Revision Oat#:
T i t l e :  " A n  A c t  r e l a t i n g  t o  b l o o d  t e s t s

f o r  p e r s o n s  c h a r g e d  w i t h  s p x  o f f p n g p q . "

Sponsor
Requestor COMPONENT SERIAL NO. 705

Expanditura3/Revenu93: (Thousands of Oollars)
OPERATING
PERSONAL SERVICES 
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENUE FUND SOURCE:

[ T h o u s a n d s  o f  O o l l a r s )FUNDING:
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Pragran. Receipts
1006 GF/MHTIA 
Other
TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Eitfj.uta ef carnal year (FY93) hapoct i

ANALYSIS: (Attach a separate page if necussaryl

l\) j g Z WP r e p a r e d  b y :

Division:
D a n a  L a T o u r

C o m m i s s i o n e r  1 s  O f f  i c e

A p p r o v e d  b y  C o m m i s s i o n B t :  L l o y d  G .  R u d d ____________ L L t a

A g e n c y :  D e p a r t m e n t  o f  C o r r e W ^ c m s

PREPARER TO PROVIOE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFRCE
For funher distribution information call the Governor’s Legislative Office

Pago \of \Rtv 11192) 93('biujIuQ8R



STATE OF ALASKA
1993 LEGISLATIVE SESSION

Revision Date: February 3 ,1 9 9 3
Title: "...relating to blood tests for persons charged v/ith sex 
offenses."

BRU: Prosecution, Legal Services
Component: Prosecution - All

Sponsor: Representative Kott Legal Services - Operations
Requestor: Representative Kott COMPONENT SER IAL NO. 0085 through 0090, 0093

EXPENDITURES/REVENUES:
OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES *
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE 
FUND SOURCE:
FUNDING:
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
OTHER
TOTAL -0- -0- -0- -0- -0- -0-

FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME
TEMPORARY

tstimate of current year (FY93) impact: J T
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis,

 ‘t i l S i U .  I

Division: Administrative I
Prepared by: Richard I. Peguss, Director/ ]________________________

‘  Services Division^ O  I /?]

iioner: Charles E. Cole, Attorney General

Phone: 465-3672
Date: February 3, 1993

Approved by Commissioner 
Agency: Department of Law Date: February 3. 1993

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information ca ll the Governor's Legislative Office

Rev 11/92
S c q J  i -  P - i Q

Page 1 of _2 _



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 109
1993 LEGISLATIVE SESSION

ANALYSIS (Continue!):

This bill amends AS 18.15 to provide that a defendant charged with a 
violation of the state's sexual assault laws, including a minor subject to a 
juvenile proceeding for committing the came violations, is subject to an order 
of a court to require testing for HIV and other communicable diseases. The bill 
would permit the alleged victim, or the prosecuting attorney at the request of 
an alleged victim, to petition the court for an order to require the testing. 
A court would then have to promptly conduct a hearing on the petition. If the 
court finds that probable cause exists to believe that a transfer of blood, 
saliva, semen, or other bodily fluid took place between the defendant, or minor, 
and the alleged victim, the court shall then order the tests.

The Department of Law handles about 200 sexual assault cases a year 
where criminal charges are filed, and where the assault includes conduct that 
would fall within the requirements of this bill. The department also handles 
a somewhat smaller number of sexual assaults involving minors in juvenile 
proceedings that would be subject to this bill.

We cannot predict how many sexual assault victims wi11 request the 
department to petition on their behalf for a court hearing to require HIV and 
other communicable disease testing. If the number is large thnre <:ould be a 
significant expense for the department. This is because our prosecutors would 
have to conduct a mini-trial and present evidence for each petition sufficient 
erough to convince a court that probable cause exists to believe that a transfer 
of blood, saliva, semen, or other bodily fluid took place between the defendant, 
or minor, and the alleged victim.

Defendants would be expected to resist prosecutors' efforts to show 
probable caus^ because of the effect that the hearing might have on their 
eventual defense at trial. In many cases, prosecutors would be required to 
prematurely reveal their evidence substantially earlier than normally required 
by court rule, in order to show probable cause. This could result in an 
additional level of defense discovery, giving the defense first crack at the 
state's case and witnesses.

However, because we cannot predict the number of times petitions will 
be requested, sufficient to warrant fiscal impact funding at any given location, 
fiscal note funds have not been requested.



□ apt. Affacted: Health and Social Services 
SRU: State Health Services
Component: Laboratories_______________

' i s i o n  O a t a :
Blood Tests for persons charged with sex

Soonsor
R o p u a s r o r C O M P O N E N T  S E R I A L  N O . # 2 9 1

( T h o u a a n d a  o  1 O o l l a r s )

O PERATING
PERSONAL SERVICES
TRAVEL
C O N T R A C T U A L
SUPPLIES
EQUIPMENT
LANO & STRUCTURES
GRANTS. CLAIMS
M I S C E L L A N E O U S
TOTAL O PERATIN G

I CAPITAL

I REVEN UE FUND SO URC

FUNDING i T h o u a a n d a  o f  O o l l a r a )

1 0 0 2  P a d e r a J  R e c e i p t s
1C03 G r  .Viatctl 
10CJ.1 G r
IOCS GF/Program R eca io ta  
■»6 Gr/Mi T|A

posmoNS
! FULL-TIME 
| PART-TIME 
I TEMPORARY

Estimate of current year (FY93) im pact: None

j ANALYSIS: (Attacn a separate page if necessary)

This fiscal note is based on the costs for the laboratory testing alone. It does not take into account the costs of medical 
personnel to perfonn the requisite counseling and testing, travel for medical personnel to communities were qualified 
personnel are unavailable, shipment of specimens, cost to ensure chain of evioence, and documentation of procedures 
and test results.

In 1992.229 charges were made for arrests for sex offenses. Using 350 as the base, the laboratory costs associated with 
HB 109 is as follows:
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ANALYSIS (conL):

1. Cost for initial HIV screening @ S 16.30/test

2. Assuming that 0.9% initially screened were positive, the cost for HIV Western blot for making 
a positive diagnosis is 593.15/test

3. Cost for screening negative results after the six month window period for 347 @ S16.30/test

j 4. Cost for West Slot forthe 0.3% of those persons which tested positive after the 6 month
| window period
I1

5. Cost of Hepatitis B screening @ Sl6.30/tes:

5. Cost of Hepatitis S testing on the 11 J2% that will test positive @ 5114.10/test

7. Cost of RPR test for sypniiis @ $16.30/test

TOTAL

5.705 

293

5,655

293

5.705 

4,473

5.705 

S27.330

P a g e  2 o f


