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BILL NC. SB 53

ANALYSIS (Cont.)
Aid to Families- with Dependent Children

This bill will annul regulations intended to reduce the number of 
pregnancies that would be aborted because of the availability of 
payment for that procedure under the General Relief Medical program 
(GRM). Many of the children who would otherwise be born would be 
eligible for certain state funded public assistance services. 
Consequently, this fiscal note relates to the number of children 
that would not be born and the resultant reduction in utilization 
of certain state funded services those children would likely have 
used.

It is assumed that 329 births would be avoided as a result of this 
bill. That number is based on 40% of the total number of abortions 
performed with medical assistance funding during FY 91. Of the
329, it is assumed that 55%, or 181 would have been eligible for
public assistance programs.

Of the 181 eligible for public assistance, it is assumed that 60%, 
or 109 would receive Aid to Families with Dependent Children (AFDC) 
for an average of 6 months during a year; 65 of these children 
would be new additions to existing cases, at a cost of $118 per 
month, and 44 would be first children that bring their parent into 
AFDC as new assistance cases with and average cost of $952 per case 
per month. The FY 94 costs associated with these children are as 
follows:

65 children X $118 per month X 6 months = $ 46,020
44 children X $952 per month X 6 months = $251,328

Total AFDC costs: $297,348

Revenue sources:
50% GF Match: $148,674
50% Federal Receipts: $148,674

For subsequent years it is assumed that the average annual increase 
in AFDC caseload will be 5% per year and that there will be an 
adjustment each year of 3% for increases in the cost of living.

H:\POLICY\HSSPLAN3\AFDC.FN
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BILL NO. SB 53

This bill will annul regulations intended to reduce the number of 
pregnancies that would be aborted because of the availability of 
payment for that procedure under the General Relief Medical program 
(GRM). Many of the affected women would otherwise continue full- 
term pregnancies and would be eligible for certain state funded 
public assistance services as a result. Consequently, this fiscal 
note relates to the number of women who would not continue their 
preganancies and the resultant reduction in utilization of certain 
state funded services those women would likely have used. It is 
assumed that the effect of this bill would be to reduce the number 
of pregant women who would otherwise be eligible for medical 
assistance in proportion to the number of abortions performed.

It is assumed that 329 births would be avoided as a result of this 
bill. That number is based on 40% of che total number of abortions 
performed with medical assistance funding during FY 91. Of the 
329, it is assumed that 55%, or 181 women would have been eligible 
for medical assistance programs for the pregnancy.

The cost of providing birthing and related services on an inpatient 
basis to pregnant women are estimated at $2,508 per pregnancy. For 
the estimated 181 eligible births these costs total $454,000 in FY 
94.

For subsequent years utilization is anticipated to grow at 11% and 
inflation is calculated as 5%.

ANALYSIS (Cont.)
Medical Assistance
Medicaid Facility Component
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BILL NO. SB 53

This bill will annul regulations intended to reduce the number of 
pregnancies that would be aborted because of the availability of 
payment for that procedure under the General Relief Medical program 
(GRM). Many of the children who would otherwise be born would be 
eligible for certain state funded public assistance services. 
Consequently, this fiscal note relates to the number of children 
that would not be born and the resultant reduction in utilization 
of certain state funded services those children would likely have 
used.

It is assumed that 329 births would be avoided as a result of this 
bill. That number is based on 40% of the total number of abortions 
performed with medical assistance funding during FY 91. Of the 
329, it is assumed that 55%, or 181 would have been eligible for 
public assistance programs after childbirth as would the pregnant 
mothers previous to childbirth.

The cost of providing prenatal, postpartum, and other medical 
services to pregnant women and newborns and their parent are 
estimated at 53,836 per pregnancy. For the estimated 181 eligible 
births these costs total $694,400 in FY 94.

For subsequent years there is an assumed 11% utilization increase 
and a 5% inflation cost.

ANALYSIS (Cont.)
Medical Assistance Administration, BRU
Medicaid Non-Facility Component

H:\POUCT\HSSPLAN3\NON-FAC.FN
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BILL NO. S3 53

This bill will annul regulations intended to reduce the number of 
pregnancies that would be aborted because of the availability of 
payment for that procedure under the General Relief Medical program 
(GRM). Many of the children who would otherwise be born would be 
eligible for certain state funded public assistance services. 
Consequently, this fiscal note relates to the number of children 
that would not be born and the resultant reduction in utilization 
of certain state funded services those children would likely have 
used.

It is assumed that 329 births would be avoided as a result of this 
bill. That number is based on 40% of the total number of abortions 
performed with medical assistance funding during FY 91. Of the 
329, it is assumed that 55%, or 181 would have been eligible for 
public assistance programs.

The associated costs with each abortion are estimated to be $880. 
For the estimated 329 abortions the total cost is estimated to be 
$288,700.

For subsequent years there is an assumed 11% utilization increase 
and a 5% inflation cost.

ANALYSIS (Cont.)
Medical Assistahce Administration, BRCJ
General Relief Medical, Component

H:\POLICY\HSSPLAN3VCRM.FN
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Prepared by:
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BILL MO. SB 53

This bill will annul regulations intended to reduce the number of 
pregnancies that would be aborted because of the availability of 
payment for that procedure under the General Relief Medical program 
(GRM) . Many of the children who would otherwise be born would be 
eligible for certain state funded public assistance services. 
Consequently, this fiscal note relates to the number of children 
that would not be born and the resultant reduction in utilisation 
of certain state funded services those children would likely have 
used.

It is assumed that 329 births would be avoided as a result of this 
bill. That number is based on 40% of the total number of abortions 
performed with medical assistance funding during FY 91. Of the 
329, it is assumed that 55%, or 181 would have been eligible for 
public assistance programs.

The processing costs associated with each claim are estimated to be 
$6.23. For the 181 births it is assumed that there will be 
approximately 65 claims per birth for prenatal care, childbirth, 
and postpartum care.

For subsequent years there is an assumed 11% utilization increase 
and a 5% inflation cost.

ANALYSIS (Cont.)
Medical Assistance Administration, BRU
Claims Processing, Component

H:\POUCY\HSSPLAjN3\CLAIMS.FN
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3/31/93

BY REPRESENT ATT T  ICOTTOFFERED IN THE HOUSE

TO: CSSB 53(FIN) am (efd fid)

Page 1, line 6, through page 2, line 24:

Delete all material and insen:

"* Section 1. INTENT. The intent of this Act is to annul the changes made by certain 

regulations that were filed with the lieutenant governor in J. • 1993 so that abortions are 

eligible for funding under Medicaid and the general relief medical program to the same extent 

that they were funded under those programs in December 1992.”

Renumber the following bill sections accordingly,

Page 2, line 28:

Delete all material,



A M E N D M E N T
I

OFFERED IN THE HOUSE BY REPRESENTATIVE KOTT

TO: CSSB 53(FIN) am(efd fid)

Page 1, lines 1-4:
After "Act," delete remainder of the title.

Insert "annulling changes made by certain regulations adopted by the Department 
of Health and Social Services relating to funding of abortion services under the general 
relief medical program.

Page 1, line 6, ^Section 1.:
Delete subsection (a).

Page 1, line 14:
After "intent," delete "of sec. 4."

Page 2, line 4 and following:
Delete Sections 2 & 3 of the bill.

Page 2, line 28:
Delete Section 5 of the bill

Renumber remaining parts of the bill as appropriate.



A M E N D M E N T
2- —  W

OFFERED IN THE HOUSE BY REPRESENTATIVE KOTT

TO: CSSB 53(FIN) am(efd fid)

Page 2, line 7:
Delete the period.

Insert "except as provided in subsection (c) of this section."

Page 2, after line 10:
Insert a new subsection (c) to read:

"(c) The amount of state funds expended under this chapter to pay for abortions in 
any fiscal year may not exceed the amount appropriated by the legislature from the 
permanent fund dividend account for the same fiscal year for the purpose of funding 
abortions."

Page 2, line 13:
After AS 47.25.200, delete "or any other provision of law,"

Insert "except as provided in subsection (c) of this section,"

Page 2, after line 24:
Insert a new subsection (c) to read:

"(c) The amount of state funds expended under this chapter to pay for abortions in 
anv fiscal year may not exceed the amount appropriated by the legislature from the 
peimanent fund dividend account for the same fiscal year for the purpose of funding
abortions."

0



A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE KOTT

TO: CSSB 53(FIN) am(efd fld)

Page 2, line 7:
Delete the period.

Insert "except as provided in subsection (c) of this section."

Page 2, after line 10:
Insert a new subsection (c) to read:

"(c) The amount of state funds expended under this chapter to pay for abortions in 
any fiscal year may not exceed the amount held by the Department of Revenue in. the 
Abortion Services account as provided in AS 43.23.026.

Page 2, line 13:
After AS 47.25.200, delete "or any other provision of law,"

Insert "except as provided in subsection (c) of this section,"

Page 2, after line 24:
Insert a new subsection (c) to read:

"(c) The amount of state funds expended under this chapter to pay for abortions in 
any fiscal year may not exceed the amount held by the Department of Revenue in the 
Abortion Services account as provided in AS 43.23.026.

Page 2, after line 28:
Add a new section to the bill to read:

Sec 6. AS 43.23 is amended by adding a new section to read:

Sec. 43.23.026. DIVIDEND CHECK-OFF FOR ABORTION SERVICES. There 
is created in the general fund an Abortion Services account. The Department of 
Revenue shall prepare the permanent fund dividend application to allow applicants 
to designate an amount up to and including the total amount of the current year 
dividend check to be deposited in the Abortion Services account. Permanent fund 
dividend contributions shall be deposited in the Abortion Services account. Funds in 
the Abortion Services account may be appropriated by the legislature to the 
Department of Health and Social Services to fund abortions as provided in AS 
47.07.067 and AS 47.25.197.

Change the bill title to reflect these changes.

d)
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A M E N D M E N T K

OFFERED IN THE HOUSE 

TO: CSSB 53(FIN) am(efd fld)

BY REPRESENTATIVE KOTT

Page 2, line 15:
After "therapeutic" delete "or elective'



7 dp
A M E N D M E N T

OFFERED IN THE HOUSE 

TO: CSSB 53(FIN) am(efd fld)

Page 2, line 6:
After "procedures" insert "or treatments"

Page 2, line 8:
After "procedure" insert "or treatment"

BY REPRESENTATIVE KOTT
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DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFA IRS AGENCY 

STATE OF ALASKA
(907) -165-3867 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M March 30, 1993

SUBJECT: Procedure to be used in a Committee Meeting: Reconsidera­
tion

TO: Representative Pete Kott

FROM: Tam ara Brandt Cook 
Director
Division of Legal Services

You have asked whether a notice of reconsideration may be given as to an action 
taken in committee. The Uniform Rules are silent on this. Traditionally, the 
procedure used in committee meetings has been less formal than the procedure used 
by the fuil legislature. This lack of formality is acceptable under M ason’s M anual. 
Sec. 632:

1. The rules of procedure in the committee are the same as the rules 
of the body insofar as such rules are applicable to committee proce­
dure. But insofar as the conditions permit, the rules limiting debate 
should be relaxed in order to give free discussion and not to handicap 
the work of the committee. The principal rules which are thus not 
enforced in their vigor are the following: That no motions to close or 
limit a debate are allowed, that it is not necessary to arise and address 
the body before making a motion, that the chairman does not rise to 
put a question, that he does not leave the chair to speak or to make 
motions, that motions are not required to be seconded even though this 
requirem ent may still be retained by the body, and that a member may 
speak more than once at the same stage of consideration of a question.

2. There can be no appeal to the presiding officer of the body from 
decisions on points of order made by committee chairmen.

Note that, basically, committees follow the rules applicable to the body as a whole, 
so the rules regarding reconsideration should apply on the committee level.



R epresentative Pete Kott 
M arch 30, 1993 
Page 2

M ason’s M anual also specifically addresses the question of reconsideration in a 
com m ittee.

Sec. 635. Reconsideration by Com m ittee.

1. A standing or special com m ittee has a right to reconsider any action 
taken by it so long as the subject m atter rem ains in the possession of 
the com m ittee.

2. R econsideration in a com m ittee is generally subject to the sam e 
rules cii. in the body. The principal variations are that even w hen there  
is a time limit on the motion to reconsider in the main body a reconsid­
eration can be moved at any time while the m atter still rem ains before 
the com m ittee, and that a reconsideration may be moved by any 
m em ber, even though he was absent when the vote was taken.

It seems clear that a motion to reconsider can be m ade in a com m ittee and th a t the 
Uniform  Rules apply to these m otions to the extent that they can be m ade 
applicable, except that the time limit on m aking the m otion does not apply. The 
Uniform Rules treat reconsideration quite differently from M ason’s M anual, and 
under sec. 461, it appears that M ason’s uses the term s "motion" and "notice of a 
motion to reconsider" interchangeably. Therefore, I believe that the Sec. 635 
provision that a m em ber of a  com m ittee can move to reconsider a vote on a m atter 
at any time while the m atter rem ains before the com m ittee applies to a notice of 
reconsideration. So, notice of reconsideration in a com m ittee can be given a t any 
time. But, as M ason's observes in sec. 461(2), "In practice the right is closely 
restricted in tim e because the motion cannot be m ade after the subject of the vote 
is out of possession of the body."

So, if a vote deals with reporting a bill from com m ittee, notice o f reconsideration 
must be given a t the meeting the vote is taken. O therwise the report may be read 
across and the m atter will have left the possession of the com m ittee.

It must also be rem em bered that, under Uniform Rule 30, reconsideration of a 
motion to am end is not available. If the m atter under consideration is an am end­
ment, a motion to rescind should be used.

TBC:pl 
93-25 l.plm
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Reprinting (Optional)
Address

2-zr- jt a a r
Phona No.

9/10 l»0iii9va Infonncdon QtUa

Alaska State Legislature

Plata* inter into the record my teatlmony to the jk u s & iz J ls ia s .

committee on

committee name

d h ilk  -
Will /ci ikalaiafc

Today we're not asking you to decide on the legality of abortion. The question Is 
on funding of abortion services under the general relief medical program. Not If 
abortions should be legal - they are guaranteed In the constitution - but If they 
should only be guaranteed to women of high Incomes.

Denying aborrion services to poor women In Alaska Is discrimination. It Is unfair 
for low Income women to be victimized by the governor's personal beliefs which 
violate a women's constitutional right to choose. The regulation as established 
violate right to privacy, equal protection, civil rights and due process which are 
guaranteed In the Alaska constitution. Without passage of SB53 the regulations, 
effective February 19, force poor women to carry pregnancies to term even 
when that Is against their best Interest and that of their families. Rural women, 
Including Ketchikan women, are hit the hardest since they would have to raise 
not only the funds for an abortion but for travel to one of the Tew cities where 
abortions are available.

The governor's new policy would, as the Dept, of Health and Social Services 
admits, cost the state millions of additional dollars In medical and welfare costs.
If state funds are spent on unwanted pregnancies, this reduces the funds avail­
able for needed health care and other services.

I personally believe this Issue does not belong in government. It's a personal 
decision, a very difficult one, that should be made by the woman not by politi­
cians. I'm sure many of you agree. Unfortunately, It has ■ become a political 
issuel. Again, today the decision you have to make Is on funding. I ask you to 
support SB53 that will guarantee this constitutional right to women regardless of 
Income.

APR 01/93 17:39 LEG. AFFAIRS - 
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Alaska State Legislature

Please enter into me recara my testimony to me
committee name

committee on
bill/subject

Testifier

Representing (Optional)

Address

Phone No

9/M Ltglilatlv* lnfflfm»son Ortca
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Alaska State Legislature

committee on „ — J . O '
bill/subject

Hello, my name is Kathryn Gronlund and I'm 21 years of age. First off 

I'd like to say that I feel (and I'm not alone on this) that no state

within the United States shouldhtit/couldn' t take away the rights of

a citizen/taxpayer to satisfy a womens privledge. In other words giving 

these women n Mrlref out of thoir situation (prsgnaney) . . .a situation 

that these women put themselves in and knew full well of the consequences!

Failed birth control isn't an excuse either because there isn't a con­

traception on the market that is 100% fool proof. We can not take away 

the right of one to satisfy another...it can not be this way if we want 

to continue democracy In America!

It is not a womens right to have an abortion when it's federally funded.

When a taxpayer helps foot the funding it's considered a privledge. If 

the majority of taxpayers do not want to help foot the funding of an 

abortion then democracy should rule. The only democratic t'.’.lng to do is 

put this issue to a vote and let every taxpayer choose if they want to 

be taxed on this issue.

This is far too controversial for government to be involved and make a law 

that states for another.

Signed:
restifigf-

Representing (Optional)

jSff P)<<W 655 L a J o a s/ /in/s . 999#?
AddressAddress

Phone No.

9/84 L»gis)id»* Informtrion Offit*

£
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Alaska State Legislature

Please enter into the record my testimony to the A r>- ~ f -Xjnx-»H-f ££&-£-
/   ̂ p iJ j committee name

committee on Sgnafc g»/l Ala 5 3 ( f l^ )a> t dated tL J —2-E .   .
. bill/subject

,  S J t , * # * * * »  ^
-jrs/X ) r  X 7 ~

S / l l  #*■  S 3  

g £  p / IS s ^ A '

Signed: / ^ L r r / £  s_
Testifier

 _ _____

Representing (Optional)
& 3  /? /ns/t- z &p j r //
Address
/s '£  r c / / / / < / i  as. < ?79c/ 9 <o 7  c? ^  S-§>3
Phone No.

9/4C LagliUdv* Infarmiilon Office
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As an Alaskan resident I would like to register my opposition to Senate Bill 53 and any state funding of abortions.
Ward Cove* AK 99928



APR 01 '93 17:43 LEG. AFFAIRS - KETCHIKAN

As an Alaskan resident I would like to register my opposition to Senate Bill 53 and any state
14531N. Tongass Ketchikan, AK 99901
2-Hl
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Alaska State Legislature

Pleass snter into the record my testimony to the   *~* *~^__
i committee name

committee on
bill/subject

Slgned:~=
Testifier

Representing (Optional)
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Address

Phone No
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Alaska State Legislature

Please enter into the record my testimony to the
committee name

committee on
bill/subject

Testifier

Representing (Optional)
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Address
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Phone No
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Alaska State Legislature

Please enter into the record my testimony to the M s s _
committee name

committee on    dated 3 _______ _
J ?  . biil/subject .
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Testifier
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Alaska State Legislature

Please enter into the record my testimony to the

committee on

- committee name

^  S 3  _ . d a>ed W s / f - 3

bill/subject 
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Alaska State Legislature

Please enter into the record my testimony to the 

committee on      dat
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bill/subject

Testifier

Representing (Optional)

Address

Phone No
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Alaska State Legislature

Please enter into the record my testimony to the
committee name

datedcommittee on
bill/subject

Testifier

Representing (Optional)

Address

Phone No
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Alaska State Legislature

Please enter Into the record my testimony to the
committee name

committee on
bill/subject

J -jE  /S  o /F je tfS ttft, -ro
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Representing (Optional)
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Alaska State Legislature
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committee on S  3  .
bill/subject

committee name 
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Please enter Into the record my testimony to the * ' 3  -
committee name

committee on ------- , dated
bill/subject
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Alaska State Legislature
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committee on , dated

committee namo

bill/subject
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Alaska State Legislature
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committee name

committee on
bill/subject
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Alaska State Legislature

Please enter into the record my testimony to the _
committee name
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bill/subject
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Alaska State Legislature
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bill/subject

committee name
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Alaska State Legislature
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TO: THE STATE LEGISLATURE OF THE STATE OF ALASKA. FROM: SONJA MARX OF DILLINGHAM, ALASKA. 77RE: SENATE BILL NO. 53(FIN) am(efd fid)
As a citizen of the United States of America, a tax payer, and a resident of this state of Alaska, I want to voice my opposition concerning this proposed act to annrn' the changes made in abortion funding regulations that were filed with the lieutenant governor in January, 1993. I am against an Act relating to payment for abortions under Medicaid and general relief medical assis tance. Abortions should not be eligible for funding under the regulations of the Department of Health and Social Services. Please do not pass this bill.
a:\art1clM\b1 l i t  oS3.493
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TO: THE STATE LEGISLATURE OF THE STATE OF ALASKA. FROM: JOHN MARX OF DILLINGHAM, ALASKA. 8HZ-5V77RE: SENATE BILL NO. 53CFIN) am(efd fld)
I would like to register my opposition to the annulment of the abortion funding regulations that were filed with the lieutenant governor in January 1993. Remembering the great effort Alaskans made to speak out for what the lieutenant governor was doing in making these regulations. The intent to water down the effectiveness of what the lieutenant governor did concerns me. The manipulation of words in SENATE BILL NO. 53 to "require payment for abortion services under AS 47.07 (Medicaid program) and AS 47.25.120 - 47.25.300 (general relief medical assistance)" involves the use of my federal tax dollars to fund abortions, which according to the Hyde amendment is the mishj - ,n of tax money. Alaska made their mind known last year as to Um use of federal and state money to fund abortions. Please accurately represent us and dfl mat pass SENATE BILL NO. 53.
a:\flrt1cl«a\b1Ilno53.493
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American 
Association of 

University 
Wo m e n

AAUW-ALASKA

Members of the House H.E.S.S. Committee:

I am here to speak for the passage of Senate Bill 53 on behalf 
of the American Association of University Women - Alaska.
The AAUW believes that a woman’s most fundamental basic right 
is the freedom to make informed choices concerning her own 
reproductive health, and that economic status should not 
restrict a woman’s ability to make that choice.

The United States Supreme Court continues to support
the premise that the decision to terminate a pregnancy
is a private matter, best left to a woman and her physician.
In Alaska, the right to privacy is a fundamental tenant 
of our constitution. To create a special class of women in 
Alaska who will be denied privacy and access to abortion 
because of their economic status is simply unacceptable.

We have ccrrmitted state funds to provide health care for 
the poor. Abortion must be treated like any other medical 
procedure. If we single out this procedure as unacceptable 
for state funding, poor women may find their reproductive 
options limited to the point where they begin to 
practice self-induced or medically unsafe procedures.
By denying access to abortion because of financial status, 
the State of Alaska may well begin to promote needless medical 
complications or even deaths.

In closing, I would like to share with you a comment I heard in a 
film called ’’Before Abortion Was Legal." This film portrays 
personal stories of women’s reproductive choices before 
Roe v. Wade. In the film, one older woman makes a very profound 
statement about the choices women must make when considering an 
abortion. I am paraphrasing what she said, but in essence, it went 
something like this: "At a particular time in her life, a woman
will go to any extreme to end a unwanted pregnancy, even to the 
point c ' laying down her life. On the other hand, if at a time 
later in her life she decides she wants to bear a child, she 
will also willingly lay down her life to bring that child 
into the world."

I believe this is a very simple truth. Please keep this in mind 
as you decide whether or not to fund abortions for poor women.
Thank you for this opportunity to speak to you.

Meg Gaydosik 
Public Policy Chair 
AAUW - Alaska 
1024 Fifth Avenue 
Fairbanks, AK 99701
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American  
Association of  

University 
Wo m e n

REPRODUCTIVE RIGHTS

Tne American Association of University Women supports the right of every woman to safe 
and comprehensive reproductive health care. AAUW believes that decisions concerning 
reproductive health care are personal ones, and that the right to make informed decisions 
should be available to all women.

“AAUW advocates choice in the determination of one’s reproductive life" is the statement 
in the 1991-93 Public Policy Program. Affirmed by large majorities of AAUW members at 
every convention since 1977, this position reaffirms AAUW’s strong commitment to the 
right of privacy and the rights of individuals. AAUW has had a commitment to reproduc­
tive health care for over seventy years:

• In 1920, the Association served on the U.S. Public Health Service Advisory Council of 
the Division ofVenereal Diseases, dealing with effects on women of a campaign to 
control venereal diseases.

• In 1935, the Association Legislative Program advocated legalization of the dispensing of 
contraceptive information by physicians.

• In 1970, Hawaii AAUW launched a successful drive to repeal the state's restrictive 
abortion laws, stimulating AAUW’s involvement in other states.

• In 1971, the Association convention adopted a resolution calling on members in all fifty 
states to work for repeal of restrictive abortion laws, so that abortion would be legal for 
those who wish it after medical consultation.

• In 1971, AAUW joined an amicus curiae (friend of the court) brief in the U.S. Supreme 
Court case of Roe v. Wade that led to the 1973 decision legalizing abortion.

■ In 1989, AAUW initiated the ^AUW Campaign for Choice (CFC) in response to the U.S. 
Supreme Court decision in T ebster v. Reproductive Health Services. Through the 
Campaign, AAUW took a nationwide in fighting for reproductive rights for all 
women.

• In 1992, AAUW launched a second AAUW CFC in response to the Court's decision in 
Planned Parenthood of Southeastern Pennsylvania v. Casey. AAUW continues to serve 
as a leader in the national fight to preserve women's reproductive freedom.

Choice, self determination, is the foundation of all civil rights. Among a woman’s most 
basic rights is the freedom to make informed choices concerning her reproductive health 
within the dictates of her religious and moral beliefs. Her economic status should not 
restrict her ability to make that choice. Without reproductive freedom, educational and 
economic equity are impossible.

z *
1111 r i v ' r r r *  m i  r * .
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AAUW hopes that pregnancy prevention can become the new meeting ground for all those 
concerned about abortion. The Association is greatly concerned about attacks on family 
planning and restrictions on access to abortion. Both undermine a woman’s right to 
dedde when and whether to bear children. Until threats to reproductive freedom end, 
AAUW5s advocacy of women’s ri^ht to safe, accessible and comprehensive reproductive 
health care will remain an integral part of its efforts to gain equity and justice for women.

Program and Policy Department 
July 1992
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March 26, 1993

I am Ruth Ewig and reside at 2325 30th Avenue. I have attended three 
out of five teleconferences concerning SB 53 and oppose this bill 
even more now that legislators have expanded the scope of state 
expenditure for the extermination of preborn babies. Our Founding 
Fathers wrote a constitution and fought a war to protect "life,
liberty and the pursuit of happiness" in that crder. Our
constitutional republic was designed to be a "government of the 
people, by the people and for the people." It does not read a 
government of the legislators, by the legislators, and for the 
legislators' personal advancement. To act on behalf of any other 
purpose is treasonous on your part and destroys all of us.

I quote from a book entitled Pro life Answers to Pro Choice Arguments 
by Randy Alcorn and urge all of you to obtain a copy.

"All those in political office must be painfully aware of the
contempt with which many regard you. You are seen as people without 
integrity or moral courage, as chameleons who kowtow to special 
interest groups, as spineless bureaucrats more concerned about 
reelection than the welfare of people. Show the public they are 
wrong about you. Be different. Don't make your goal to keep your job 
bxit to do your job. History condemns politicians who defended 
slavery because it was unpopular to oppose it. Don't let history 
condemn you for defending what all people will someday recognize to 
have been the killing of innocent children."

"If you put popularity over morality, at least do so with common 
sense. Realize that only 9.2 percent of Americans will withhold 
their vote from a prolife candidate purely because he takes a 
prochoice position, even if they agree with him in other areas. 
'Hardcore' prolifers outnumber their prochoice counterparts over 
three times among Republicans, but also outnumber them among 
Democrats and Independents. Poll after poll indicates that 
legislators favoring such measures as parental consent, informed 
consent, and restriction of all convenience abortions have the 
overwhelming support of most Americans. Though you should take the 
prolife position for scientific and moral reasons, not political 
ones, realize that in the majority of cases, holding consistently to 
the prolife position will gain you more votes than it will lose."

A copy of this has been faxed down to your committee. Thank you.
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Datei March 26, I993
To 1 House HESS Committee and All Houbq Members

Re 1 SB53

Senate Bill 53 is not about helping a woman out of a physically 
dangerous situation. Our current regulations under the Hickel 
Administration provide for that. SB53 is only about the so-called 
"fairness" factor. Because abortion on demand is legal and 
rich women can afford an elective abortion, this bill seeks to 
provide welfare funds to poor women so they can end their pregnancy 
simply because they do not want to be pregnant anymore.
No physical threat need be present 1 just a desire to end a preg­
nancy "because they want to".

u
Supporters of S353 want to make it law for poor women's elective 
abortions to be funded by the State, simply because rich women can 
afford this luxury and poor cannot. I use the term luxury to make 
a point. If thB State will fund a poor woman's elective abortion 
because an elective abortion is available and affordable for a rich 
woman, why not have the State pay for a poor woman's elective 
cosmetic surgery like a face lift, or pay for her hairstyling at 
the finest salon, or eyen pay for some latest fashion clothes and 
jewelry.

That's absurd, isn't it? And if you really see SB53 for what it is, 
it's no different. I ask for you to listen to reason and vote 
against SB53» The State of Alaska should not fund elective abortions.

Thank you I

Respectfully submitted,

Mark N. Moldenhauer/Alaska Resident
P.O. Box 595 
Sterling, AK 99^72

907-262-9319
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Pleaae enter into record my testimony to the H o u b b  HESS committee 
on SB53» dated March 26, 1993*

Please open-mindedly consider the horror of what you ars part 
of if you pass this hill. You would only he adding a problem 
on top of a problem. The answer ia not to fund abortions through 
medicaid. How absurd! There are far better ways to approach the 
crisis pregnancy, holding both the mother and child's best interest 
at hand. For lack of time I cannot elaborate.

I ask you, representatives, Cynthia Toohey, Con Bunde, Gary Davis, 
Al Vezey, Pete Xett, Harley Olberg, Bottye Davis, Irene Nicholia, 
and Tom Brice, please listen carefully to the following words,and 
ponder upon them when you cast your vote on this bill.

Quote, "Hold a baby, any baby. Look into his eyas. Tell him
that no on* will av*r lov# him. V * H  him that th»ra 1 b nn way
that he can ever bring anything of value to the world."
"Then,even though he won't understand a word you are saying, tell 
him ha must die". End quote.

The fact is your yea vote to this 3353 ̂ SSS. carries a verdict of 
murder and death to every unborn life who is not wanted.

Please vote no to SB53*

Thank you!

Joyce M. Moldenhauer

P.O. Box 595 
Sterling, AK 99672

907-262-9319



nflR 26 '9 3  10=00 LEG. AFFAIRS -  SOLDOTNA

Please enter into tne record my testimony to the T r __________________
committee name

Sen& k B ill S 3  2 -4  / 4 4 5 ,
bill/subject

~ L -  a m  4-^s+i 'P ifC /  4 o  I 4 - l r T o J - 3 T  

d o  n o f  su.pfoe.-i- ScnaJ-e B i l l s '5 - X  d o  no '+  
luli-eue. S4icl4- ;£■ Is 4 h e  S4ai-e. ^  ^ ed a jra J
0OU-ern/T7£r\-4s r o l - e 4 o  ftuad abortion . X 4 - ( s
fny o p in io n  4ha.f by 4w ndirxj a b d r - f j 'o n  d h e  
6T4aJ--e ^  -P^diFQ-l aoOerniAMJAd- -4 lL£S auScu-/
Cl (p e rs o n s  r-eSpO nSibj^y 4o -4a be. <2a.re o - f
4K fi.m s-e li/e6 ."T he . s+ e d -e /^ e d e n z -f QoUernm jjA j-
! s  n©4- a. 5 o c l a J  Se.fvic<L orgavm 'zad-iO iA ,

4 d  c a r - e ' ( P o  I q / f c s o ,

committee on

Testifier
/ J& r u .____
Representing (Optional)

£ L >  7 2 -  tM is L u
Address 

Phone No.

9/18 Lsffiiunv# Information Crtct



MRR 2& '93 10:01 LEG. AFFAIRS - SOLDOTNR

» Q ift'dgZ 'Sn& i l-
» t 1

T
D^-bovttu l . m t v r r st
3 p4  5 fe y  li n a  6 f -

--- -—-- ------ fe^na-t H ia S H ri ^  W1j
t

I

i ~ X - < xw \ v m t c M s  v i& f -

X  Q u m  -^ L lg > p  \ z e i r K  d A & L D ^ \ Y i k d

\ } M a £  V ia s  t o n  p f t s s i d  - H i m - -

[ f a y .  X  H - p  K g j [  w c m - f -  y u K  ____________________
■: f l U ' U a ^ s ' l ? p 3 n . - f  - H i e -  V f u l ^ d w ___________________
I b f  b / L b i € G . - W .  g d f l A i K  - H k ( K U \  ~

: ( X b w A ' - H l H  & £ £ . Ca» , f e f  v y i Q J U Z  •1 3 f e t f e -  _____________________________
- f t r  trvt£ n e ^ g g ^ K
W \  - H i t .  ( X t g p H i  H & H  • f i f e - ( r u ia - v  ~

U n l & .  - f C t c .  £ f e U e  f e L L v - v u f  - k t v Y ^ i W  

■< p f e  q i H r t n i t r H - g ,  k f r t ,  w u d U  c a j l . _____________________________
' - H i t ? &•£. p v y & ? £ g < r H ^ .  H L k H - 

£ t  u m /n p K .  fe> Vi c u k

l / l O  b & Y n >  H l - C V K - ; ____________________
J k f r e T  t ^ ^ f c n y g f  i w i p & C T f e

£ r k e . - h r £  U r t l l L  CUS ^o  

{ J b t H U b & ^ T )  £t 6fcMo
L l ( M ^ L l ^ L  t T K . . - H  V T l L - ____________________
f e y  C t u x - f e  £ L  U Z ^ t r p ^ t i ) - ^  t _ X > d . ^ u M g - ^  

U r t r Y v a ^  U H l g .  u a e -  - H l l - 

fcH ; p > K ^ i - £ . i n ^ G t l £ .  J u a . 4 ,

£ l T  t A & ^   ( < r t  - H u -  - f o



MRR 26 '9 3  10=01 LEG. AFFAIRS -  SOLDOTNR

n o .  i X u y & i-

W o  y i q Jt

i t r y t -  p  4 & M y L >

iM t, IM ^ m L  M ) J k J r & L  ~  

k t l A i $ u l  d J b f o t i m u * - ,  X -

\ M J i

( W lX M s

\ J a a m , L v l  Q X cuW

I f t t t s y y t '

V%jL  - X fa o J r -

|| U J t y n A -  m m ,  tiJuJX-Xo U w i d -

’ I o J w u p  W £■ ~ M Z  u x r u t

1 l v l  W W j L  ( j u c J r i  i r y i d M \

i / y v t e ^ L ' ,

o o sy > \_  y u k  \/>

O d b tfd n in x

t r r t i S f c - .  X

X W o Jr Y\jl <̂>
u r t î u
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P.O. Box 1138,
Girdwood, AK 99587

S/5 5S
To: HESS Committee members

Dear Honorable Representatives:

SB 53 is NOT in the best interests of all Alaskans.

The present abortion ft. ding regulations are a satisfactory 
compromise between those who advocate unlimited public funding 
for abortion and those who would criminalize abortion for any 
reason.

Any spending of limited state resources should target efforts 
at education and family planning for poor women.

S incerely, ,

Sai Duchanin RN /PA-C

6£t>2 281 106 u j u i o q o n a  ! *>S *8 w j r
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Health, Education & Social services Committee 
Alaska State Legislature 
State Capitol 
Juneau, Ak 99301

P.E: senate Bill No. 55-

Dear H E S Committee,

M a r c h  23, 1993

It deeply concerns me to see that our legislators are 
pushing the idea of using state dollars to pay for 
abortions. I am opposed to this bill.

a s  an Alaskan Native, my culture values life very highly.
To pursue this alternative is a sign of compromising and 
loss of values to life and especially the future of our 
people. 1' was taught that our people are our greatest 
resources, why should we as a state, lessen that fact by
allowing such a bill to destroy our future?

Furthermore, I understand our state is one of the richest 
states in the Union. Why is it,that "the poor people"is one 
the main reasons we are seeing this bill pushed?

I believe the emphasis is misplaced. If the emphasis is
"the poor people", our government should find a way to take 
care of "the poor people" problem first, and the other will 
take care of itself. Let’s deal with the root of the 
problem and not the by-product of the problem. This bill 
will not s o W e  "the poor people" problem but prolong it.
with this perspective, we would have not solved this
problem, but unwisely spent state funds. This is where I am 
uncomfortable in seeing this bill going to the floor. (You 
will have to consider the fact that if bill No. 55 passes 
and people begin using our state money for abortions, it can 
promote an unnecessary habit, wasting state dollars.)

Instead, the government should be helping people by creating 
jobs, starting businesses, and giving assistance for child 
care so parents can work, so each lady can afford their 
choice, which ever it may be. I myself do not support 
abortions, because life is precious.

G l e n d a  Tabor 

•°- Sox 325 
K°tzebue ,Ak

SB 53

99752
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To help the "poor people" is in itself an honest gesture and 
also our responsibility. We must help them, and in my 
opinion, must not lead them to destruction or cause them to 
be destructive to themselves oi their babies. If we have 
the resources to help at all it should be in the right 
direction. We may think abortion is a solution to the 
problem of unwanted pregnancies due to poverty, but who's to 
say, one of those unwanted babies may grow up and one day 
solve or help people out of poverty? (It's sad to see that 
even mothers would not be able to see that day, because of 
their choice to abort their babies, and sadder to have been 
done wich state money.)

we are told more and more, our state money is running low in 
Alaska. Please use the money wisely. Value our human 
resources on the state level. If there is extra money, use 
it to promote adoptions, tubal ligations, foster parent's 
programs, and especially hospital care for those who choose 
to have their babies. The WIG program is one of the best 
things going in the state. It can use a few more dollars.

Sincerely,

cc: Governor nickel 
Al Adams 
Eileen Maclean 
Georgianna Lincoln 
Alaska Right to life 
file



APR 01 '93 12:21 LEG. AFFAIRS - WASILLA

Alaska State Legislature

H  ow-u- ' U * * s
Please enter Into the record my testimony to the

committee name

committee on . d a te d ----------- tL ~ Lz~ L ? --------
bill/subject

Tkdz, ^  /JMA£>y

& U fs <su cJu£?£  ̂ 2, ~ J l/  'tM M & 'K j?

S & w v  ^d(L> C fc & J  j

/U 'tyjL& i, s m a J t W  A w w a u rs  a s  > ^ J iy

sy i# J - jL o  m -A <U '/ui<x ' ,

L-OJS l(fl/tfp 

P o 3 o *  2 3 Z  

boUST&s, AK 
( jo i)



xy

APR--01-1993 13.‘56 FROM rt.C.T.S. TO 4632137 P.02

State of Alaska
State House of Representatives
Juneau, Alaska 99801

Si? S3
Attn: Representative Tooey and other Legislators
Fax//: 465-2137

Dear Representative Tooey,

My name is Sarah Mills. I am a 38 year old. female, single,
and an Alaskan resident. I have lived in Alaska for approximately
35 of my 38 years.

I am concerned about the passage of Senate Bill No. 53, due for 
discussion this week.

As a single woman I take full responsibility for my reproductive 
life. I am not married, and do not want to have children until 
I am married, I realize not all women feel this way. I aJ. 3 0  

realize that all pregnancies are not planned, timely or desired etc,

As a Psychology student I have been studying wbat many clinicians 
call "Post-Abortion Syndrome". Despite various surveys and 
literature reviews that deny this problem, it does exist for 
many women, causing much personal distress. I realize that 
not all women suffer in this way after abortion. Many do 
however as is verified from the growing 'support groups' 
forming to address tills need. Many times abortions are recommended 
due to the best medical interest of the patient, physically and 
psychologically. This has been disproven as valid for most 
women; in fact a woman's emotional distress is usually aggravated 
by abortion. (See The Psychological Aspects of Abortion Edited, 
by David Mall and Dr. Walter Watts, Loyola University, 1979, a 
collection of essays by several physicians).

In the same way counselors are needing information on how to 
counsel women suffering from abortion aftermath ("How to Help 
After an Abortion", Healing Conference, Marquette University, 
Milwaukee, Wisconsin, June 5, 1.991).

I can't in good conscience promote abortion as a procedure for 
anything except a life and death event. I value "Freedom of 
Choice" and love living in a democratic society. I believe 
that 'choice' occurs with the decision to conceive or r.o prevent 
conception. After conception occurs a separate life is formed. 
(If it wasn't a life, why iust it be 'terminated', ’ended', 
'aborted' etc.) To me, life begins at conception and any attempt 
to end that life is morally wrong. I value life.

I can't desire that my tax money goes to pay for the abortive 
procedure. It's grievous to me the way abortion is used so 
freely, and how it de-values the unborn child. Please consider 
this letter in your session.

SMAff M l U S  S i m j z o x  e l y ,
3G^o V . O I % 0  e J c - v  J a  / V V l l  R

MS/S Sarah Mills
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Please enter^in^o the record my testimony to the House Hess 
committee oTflS.B.53,Annuling the Governors Abortion Regulations 
and ammended to provide abortion on demand with priority funding by 
'SHestatte ,MarcK 26, 1993 at 3 iT^pm.

1 oppose S.B.53 because if it is passed:

1. Alaska will become the Abortion Capitol of the U.S.A. 
Right now we are over-flowing with the elderly brought up here by 
their children so that they can receive the Longevity Bonus, 
Permanent Fund dividend, and tax exempt status for their homes 
and cars. These people are draining our resources with-out ever 
having contributed to the state of Alaska. Women will be flocking 
up here for state funded abortions and any other free benefits 
they can get. Is this the caliber of people that help benefit 
the Btate?

2. Alaska is, and will become in even greater numbers, 
liable for lawsuits by women injured physically, mentally and 
emotionally by state landed abortions. There are some women in 
Sitka who are contemplating filling a suite against the state 
for injuries received from state funded abortions.

Are these two situations really what you want to set up? We 
d not even have valid informed consent regulations to protect 
the state against lawsuits.

Alaska is trapped in the financial and moral quick sand of 
Turnagain Arm. The tide is coming in and it is time to 
extract the state net push it deeper ir.to the quick sand.

Please oppose S.B. 53 vigorously and do not pass it out 
of committee. Thank You.
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Virginia C. Phillips 
404 Lake St., 2-D 

Sitka, Alaska 99835
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Parental Notification. y ; • •• :,y (
. ' I n i -

Teen Pregnancy^
* 1 ** •, f

f'vT?’r»Q
•V 'V!'

luk. “ Iro n ica lly , parental n o tic e . ,p h y s ic a l,e m o iip n a iL la m itia l, relU.\ 
and consent statutes are the  r  ' - L 1
measures that h ave  proven f i  
live  In reducing teen  p rc g n in o le i, 
and abortion advocacy groups H i v e , * ,'Ab'dHI6n'<;W W H itJ l, ify ' cur-y  
spent m illions  o f  dollars o p p o s ing - r 'fen tly  vylngvtd/ftffca|tcfi tho.fyua-j; 
these law s . It Is lim e  for them  t o , sach u sB tti.p w jn lp  ‘ ,kh" " 1
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jpj planned parenthood of alaska®
Testimony in Support o f SB 53 

Presented to the House Health, Education and Social Services Committee 
by Annalee McConnell, Public Affairs Coordinator 

March 23, 1993

On behalf o f  Planned Parenthood o f  Alaska, I  urge you to ensure state funding o f  abortions for 
poor w om en through the enactment o f  SB 53. Alaska should maintain its long tradition o f  non- 
disciim inatory respect for the right to privacy in decisions about reproductive health. It is 
unconscionable that the governor waited until the legislature adjourned last spring to propose 
regulations clearly intended to discourage low  incom e wom en from receiving legal abortions.

As you know , Planned Parenthood and s is  other organizations filed suit last month tc block  
implementation o f  the regulations. It was not until w e filed our complaint in court that the 
Department o f  Health and Social Services finally put into writing its intention not to single out 
this menical procedure by requiring separate psychological evaluations or special record-keeping. 
The state’s affidavit im plies that the regulations w ould make virtually no difference in the state’s 
practice w ith regard to funding abortion. Yet what is  to explain the 40% reduction in the 
number o f  abortions on which both the original fiscal note to the regulations and the January 27  
DH SS position paper on SB 53 are based? Clearly, the governor does intend that few er poor 
women receive state-funded abortions.

For many w om en, unplanned pregnancies create severe financial and emotional hardships. It 
is  patently unfair that a poor woman w ho elects to bear a  child receives state-funded obstetrical 
care, w hile the woman who believes childbirth is against her best interests receives no financial 
assistance. T he administration says that only elective abortions are denied funding, yet the term  
"elective abortion" is a misnomer. W omen must choose one type o f  medical care or the other: 
continuing a  pregnancy with obstetrical services or terminating it with an abortion.

W hen the regulations went into effect, neither the wom en needing abortions, nor their doctors, 
nor counseling agencies like Planned I  .thood w ere com forted by the assertions o f  one state 
em ployee that abortions would not be treated any differently than before. W e believe this is  why  
doctors stopped doing Medicaid-funded abortions until an agreement between the plaintiffs and 
the state w as signed b y  the judge as a court order. They didn’t trust the statement o f  one mid­
level manager in light o f  the governor’s claim  that the “state w ill stop fending abortions1', as the 
headline o f  h is July press release on the proposed regulations declared.

W e urge the com m ittee to report this b ill out favorably and to seek a com mitment for a vote on  
the H ouse floor at the earliest possible time. Thank you.

406 W. Fireweed Lane, Suite 103 • Anchorage, Alaska 99503 • (907) 277-4822
A United Way Agency



Position Paper  -  CSSB 53(Fin) am (efd f id )

AMERICAN 
•< l.\TION < T

University
Women

A A U W -
A lask a

A A U W -A lask a , the statew ide arm o f  the Am erican A ssociation  o f  U n iv ersity , supports 
a w o m a n ’s right to self-determ ination  in her reproductive life . T h erefore, w e  urge 
prom pt passage o f  C SSB  53(F in ) am (efd  fid) w hich  w ill annul the recent am endm ents  
to regulations w hich  determ ine the availability  o f  General R e lie f  M edical A ssistan ce  
funding for abortion services. T h is leg islation  w ill also cod ify  in statute that paym ent 
for both therapeutic and e lec tiv e  abortion procedures shall be covered  for th ose e lig ib le  
for G eneral R e lie f  M edical A ssistan ce to the extent permitted under federal and state 
law , notw ithstanding adm inistrative regulations.

A bortion  services in A laska are co stly  due to a lack o f  general ava ilab ility  and the 
required travel. A laska’s rate o f  teen pregnancies remains am ong the h ig h est in the 
nation , and the reality o f  an unw anted ch ild , especia lly  for a you ng  w om an , is  m ost 
often  a  lifetim e o f  poverty and bitterness. 5 % o f  A laska’s p o p u la t io n -2 0 ,0 0 0  c h ild r e n -  
are currently being raised by s in g le  parents supported by public funding. T h e cost to 
the A laskan public to support th ese  children is far m ore than that o f  term inating  
unw anted pregnancies. T here is  a lso  a lifetim e psychologica l burden on  the both the 
m other and unwanted ch ild , w hich  cannot be measured in m onetary term s.

C SSB  5 3(F in ) am (efd fid) w ill rem ove the unwarranted intrusion o f  g overn m en t into 
the m ost private aspects o f  those A laskan w om en  w ho cannot aftord m ed ica l care on  
their ow n . T he am ended regulations n ow  in e ffec t stipulate that abortion serv ices  w ill 
be covered  by General R e lie f M ed ica l A ssistance in the cases o f  rape, in cest or w hen  
a physician  determ ines that there w ill  b e  physical or psychologica l harm to the m other. 
T his provision  thus den ies our A laskan constitutional right to p rivacy for v ictim s o f  
rape and incest w ho are seeking appropriate m edical care in order that they m ay attem pt 
to resum e a norm al life  and w h o m ay not w ish  to reveal the circum stances surrounding  
the pregnancy.

T h e regulations a lso  im pose a m oral/relig iou s cod e on a selected  seg m en t o f  our 
p opulation . T he majority o f  A lask ans agree that each woman has the right to control 
her ow n  body. T his w as docum ented  in a statew ide survey conducted  by C racian & 
A sso cia tes in late 1991, in w hich  o v er  70% o f  those surveyed w ere found to  be pro- 
ch o ice . That this right should not be based on a w om an’s financial situation is 
supported by the citizens o f  our state: In the oral and written testim ony subm itted  
concern ing the am ended regulations by over 8 ,4 0 0  individual A lask ans in 99  
com m u nities during the sum m er o f  1992 , 66%  w ere opposed to any ch an ges in the 
G eneral R e lie f  M edical A ssistan ce regulations; only 34% supported chan gin g the 
regulations.

A A U W -A lask a  urges prom pt p assage o f  this vital legislation.



Alaska State Legislature
■Senator Steve Ricger. Chair 
Senator Bert Sharp. Vice Chair 
Senator Loren Leman 
Senator Mike Miller 
Senator Jim Duncan 
Senator Johnny E llis 
Senator Judith Sale

Senate C om m ittee  on  
H ealth, E ducation  an d  Social Services

CS SB 53(Fin) am(efd fid) '’An Act relating to payment for abortions tinder Medicaid 
and general relief medical assistance; annulling changes made by certain regulations 
adopted by the Department of Health and Social Services relating to funding of 
abortion services under the general relief medical program."

CS SB 53(Fin) am(efd fid) annuls the changes made by the new regulations 
and amends the Medicaid and GRM statutes so that similar regulations could not be 
adopted in the future.
Section 1:

(a) Makes it clear that the old statutes allowed state funding for abortions.
(b) Intent is that abortions are eligible for funding under the regulations as 

they existed in December 1992.
Sec. 2.

Changes the Medicaid statutes. Adds a new section to the Medicaid statutes 
saying the department shall pay for abortions to the extent permitted under federal 
law and if not permitted under federal law, a person eligible for assistance under 
this chapter shall be covered under the GRM statutes.
Sec 3.

Changes the GRM statutes. Adds a new section to the GRM statutes saying 
the department shal1 pay abortion costs for a person who is otherwise eligible for 
assistance under medicaid or GRM statutes, with equal priority to other services as 
ranked in the statutes.
Sec 4.

Annuls the changes to the GRM regulations.
Sec 5.

Allows the Act to be retroactive to the date the regulations went into effect.
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CSSB 53(FIN) would annul changes in regulations intended to 
limit use of government funding to pay for abortions that are 
not therapeutic. Specifically, the bill annuls changes in the 
regulations that specify that General Relief Medical is only 
available to women seeking "therapeutic abortions: and related 
services, annuls references to "elective abortions:" under 7 
AAC 47,210 and 7 AAC 47,290 including subsections defining 
"elective abortions" and "therapeutic abortions."

The statement of intent calls for abortions to be eligible for 
funding under regulations in force in December of 1592. 
Unlike the original bill, CSSB 53(FIN) bars the administration 
from readopting the same regulations.

Position:
The Department of Health and Social Services opposes CSSB 
53(FIN). The bill is a needless action which, if adopted, 
would place abortions in a special, single service category 
paid for without a determination as to medical necessity. The 
present regulations reflect extensive heading testimony 
reviewed at all levels of government and with considerable 
public involvement. Existing regulations make Alaska's policy 
on abortion consistent with the majority of other state?.

H \ro ; .u .T  .•:?^i'i.AN3\cs.sri53 i t

Date:

Approved by:

Date:

' ; n V/ // / .
Mila, MD, MPH 

Commiss itfner
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The following changes would occur with the passage of SB 53:

7 AAC 47.170(b) An applicant under 18 years of age may apply on his or 
her own behalf if the applicant is living apart from parents or guardian 
and is managing his or her own personal financial affairs. [A female] An 
applicant under 18 years of age living at home with her parents or 
guardian may apply without regard to her parents' or guardian's income if 
she is a female seeking a [therapeutic abortion] p re gnan cv -re la te d 
s e rv ic e .

7 AAC 47.200 GENERAL RELIEF MEDICAL COVERAGE. The General Relief 
Medical program provides payment on behalf of needy persons who are 
eligible under the provisions of this chapter for any of the following

(4) physician services if
(A) related to major medical care provided in a hospital on an 
inpatient basis;
(B) provided in a hospital emergency room the same day on 
which the recipient is admitted for major medical care;
(C) provided to a recipient residing in a nursing home;
(D) provided in either an outpatient or an inpatient setting to a 
recipient with a diagnosis described in 7 AAC 47.271(b); f ir
(E) [provided in determining eligibility for a therapeutic 
abortion; or] provided fo r pregnancv-re la ted se rv ice s ; 
[(F) provided for a therapeutic abortion:]

(5) outpatient laboratory and x-ray services provided in conjunction 
with [a therapeutic abortion] preanancv-re la ted se rv ices or nursing 
home care;

(6) medical transportation related to major medical care, nursing 
home care, or [a therapeutic abortion] preonancv-re la ted se rv ice s ;

services:



(7) outpatient surgical center services provided in conjunction with 
[a therapeutic abortion] preqnancv-re la ted se rv ices or nursing home 
care;

7 AAC 47.210. EXCLUSIONS FROM GENERAL RELIEF MEDICAL PROGRAM. 
Notwithstanding any other provisions contained in this chapter or 7 AAC 
43, a payment may not be made under the General Relief Medical program 
for any expense

(7) for an elective procedure [.including an elective abortion] o th e r 
lb in a pregnancv-re lated service as defined in 7 AAC 47.290;

7 AAC 47.290. DEFINITIONS. In 7 AAC 47.010 -  7 AAC 47.290

(3) "elective procedure" means a procedure that is subject to the 
choice or decision of the patient or physician regarding medical services 
that are advantageous to the patient but not necessary to prevent the 
death or disability of the patient; [,and includes an elective abortion;]

(5) [is repealed:] "p reonancv-re la ted se rv ice0 or "p reonancv- 
related se rv ices” means a service or serv ices reasonably
necessary., for an abortion;

7 AAC 47.290(7) and (8) are added definitions which would be annulled.
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M E M O R A N D U M Juiy 22, 1992

SUBJECT: DHSS Abortion Funding Regulations (Work Order No. 3-LS0049)
TO: Senator Arliss Sturgulewski
FROM: Terri Lauterbach 

Legislative Counsel

You have asked us to review the legality of tun Medicaid and General Relief Medical 
(GRM) abortion funding regulations proposed by the Department of Health and 
Social Services on July 8, 1992.
There are a number of areas where the proposed regulations are not clear. 
However, in our opinion, a court probably would find that the proposed changes to 
the Medicaid regulations are legally valid and consistent with legislative intent 
because they reflect federal Medicaid requirements, a result intended by the legis­
lature. But, a court is less likely to find the proposed changes to the GRM 
regulations to be consistent with legislative intent because the court may view them 
as arbitrary changes and because they probably result in unconstitutional administra­
tion of the state’s medical assistance programs.
A finding of arbitrariness could be made because the proposed regulations change 
a longstanding DHSS interpretation of the GRM statutes without any intervening 
legislative directive to do so and without any demonstrable change in the medical 
needs of Alaskan women. A finding of unconstitutionality could be made because the 
proposed regulations infringe privacy rights and the right to equal protection of the 
laws by treating indigent pregnant women who choose to continue their pregnancies 
differently from indigent pregnant women who choose not to.
In order to answer your question, this memorandum will discuss the following topics:

(1) Content of the proposed regulations.
(2) Effect of the proposed regulations.
(3) Consistency of the proposed regulations with legislative intent
(4) Constitutionality of the proposed regulations - privacy.
(5) Constitutionality of the proposed regulations - equal protection.

jL-fcScJ ‘S k u M L x o  H  y n ^ o
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A "Conclusion" section appears after the following "Discussion" section.
DISCUSSION 

f l l  Content of the proposed regulations.
The proposed regulations make changes in two different DHSS programs that 
provide medical care for indigent women: Medicaid and General Relief Medical 
(GRM).
The proposed changes in the Medicaid regulations provide that payment for an 
abortion will "in the department’s discretion" be covered if the billing invoice is 
accompanied by certification that "the life of the mother would be endangered if the 
pregnancy were carried to term."^ See proposed 7 AAC 43.140(a).
The proposed changes in the GRM regulations would restrict funding to "therapeutic 
abortions'1 and eliminate funding for "elective abortions.11 See proposed 7 AAC 
47.200 and 7 AAC 47.210.
"Therapeutic abortion" is defined in the proposed GRM regulations to include three 
types of pregnancy terminations :̂ (1) where the pregnancy resulted from "actions 
that would constitute a crime o f  sexual assault, sexual abuse of a minor, or incest;^

y  It is not clear what the proposed regulations mean by *in the department’s discretion.* Will the 
DHSS second-guess the physician's certification?

According to the Anchorage Daily News, the commissioner intends to leave 'the final call* to ’doctors, 
not bureaucrats.* However, that comment was, according to the ADN. made in reference to the 
definitions of •elective* and 'therapeutic* in the GRM regulations, not the use of *in the department’s 
discretion* in the Medicaid regulations. See ADN. Thursday, July 9,1992, at Page A10, CoL 5.

The proposed Medicaid regulations should be clarified in regard to this language about DHSS’s 
"discretion.*

$  In using the phrase 'termination of pregnancy,' the regulations make no attempt to distinguish 
procedures like induced labor or Caesarian sections. Most likely, these would be covered under 
Medicaid as childbirth procedures, so they need not be covered under the GRM regulations.

The regulations do not state who will determine whether actions leading to the pregnancy “would 
constitute’ the specified crimes. Short of a conviction (which would usually take so long as to moot 
the question of abortion), who is in a position of determining that any of the specified crimes has 
occurred?

In cases alleging sexual assault, for instance, the lack of consent of the victim is often at issue. Will 
DHSS personnel, after questioning a pregnant woman, determine whether or not there was consent?

(continued...)
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(2) where termination of a pregnancy is certified by a physician as medically 
necessary "to prevent the death or disability of the woman"; and (3) where 
termination of a pregnancy is certified by a physician as medically necessary "to 
ameliorate a condition harmful to the woman’s physical or psychological health," See 
proposed 7 AAC 47.290(8).^
"Elective abortion" is defined to mean a procedure, other than a therapeutic abortion, 
to terminate a pregnancy.  ̂ See proposed 7 AAC 47.290(7).
(2) Effect of the proposed regulations.
The effect of the proposed changes in the Medicaid regulations would be to bring the 
state program into compliance with current federal abortion funding restrictions.^

^(-.continued)
In cases alleging incest or sexual abus; of a minor, will DHSS simply accept tbe pregnant woman’s 
statement of the occurrence, or will D1 SS somehow investigate or require corroboration of the age 
and identity of the alleged perpetrator?

7 AAC 47.290(S)(B) should be clarified on this point In its present form, it invites arbitrary action 
and leaves open the possibility of extreme invasion of privacy.

$  7 AAC 47.290(8) does not distinguish between previability and postviability abortions.

% 'Elective procedure' is also defined In the proposed regulations as

a procedure that is subject to the choice or decision of the patient or physician 
regarding medical services that are advantageous to the patient but not necessary to 
prevent the death or disability of the patient, and indndes an elective abortion. (See 
7 AAC 47.290(3).) (Underlined language is proposed as new language in the 
regulation. Bold face indicates emphasis added for the purposes of this memo.)

As with 7 AAC 140(a) and 7 AAC 47.290(8)(B), discussed in preceding footnotes, this proposed 
regulation needs clarifying.

It is obvious from tbe definition of ‘therapeutic abortion' and ‘elective abortion” that GRM funding 
will be provided for an abortion that is "not necessary to prevent the death or disability of the 
patient* Therefore, the definition of ‘elective procedure'  should be rewritten to be consistent with 
the definition of "elective abortion.* One way to achieve consistency would be to move the new 
language currently proposed to be appended at the end of 7 AAC 47.290(3) to the beginning of that 
definition instead so that it would read as follows:

"Elective procedure’ means (A ) an elective abortion or (E ) a procedure that is 
subject to the choice of the patieaL..but not necessary to prevent the death or 
disability cf the patient.

&  Meaicaid is a joint federal-state program. The state cannot use Medicaid money for a purpose 
prohibited by federal law or regulation.
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Although federal restrictions have varied from time to tune, current federal 
restrictions prohibit Medicaid payments for an abortion unless the life of the pregnant 
woman would be endangered by a completed pregnancy.
Because of the proposed definitions of "therapeutic abortion" and "elective abortion," 
the effect of the proposed changes in the GRM regulations is less clear. How many 
abortions will be considered "elective," if any, and therefore not be funded? And 
what kind of physician statement will be considered sufficient by DHSS to satisfy the 
requirement that a physician certify the abortion as medically necessary?^
It is possible that the definitions, by including situations involving the woman’s 
"physical or psychological health," would permit any abortion to be funded as long as 
the woman could find a physician willing to provide the appropriate certification.^ 
After an initial dip in abortion funding caused by confusion on the part of both 
patients and their physicians about coverage, the department could well discover that 
the requirement of physician certification will become a pro forma bit of paperwork 
with no actual effect of restricting funding.
However, for the sake of analyzing the regulations from the perspective of whether 
they are consistent with legislative intent, this memorandum will assume that the fiscal 
note accompanying the proposed regulations is basically accurate. The fiscal note 
predicts increased costs to the state and federal government of over $1,000,000 in 
fiscal year 1993 and almost $2,000,000 by fiscal year 1997.^ According to DHSS 
spokesperson Ed Wicher, the prediction of increased costs is based on an anticipated 
decrease in abortions and a concomitant increase in live births of indigent children

% These questions are crucial so t just as matters of clarity but as matters of constitutionality. If, in 
practice, all types of abortions will wind tip being funded without significant procedural obstacles for 
different types, the proposed regulations would probably not be construed to violate either privacy 
rights or the right to equal protection of the law.

See, for instance, the statement attributed to Thomas Moffatt, executive director of Alaska Right 
to Life Ino, in the Anchorage Daily News. July 9, 1992, page A l, CoL 5:

[The definition of 'therapeutic abortion*] opens the bam door. In my opinion that 
definition would permit any abortion. I would imagine any one of a dozen 
abortionists could certify anyone who walked through their doors.

Whether one ascribes good faith to ’abortionists* or not, we agree with Mr. Moffatt that the definition 
of "therapeutic abortion" could encompass all abortions since an unwanted pregnancy probably always 
has, at a minimum, adverse psychological effects on a woman.

% See page 2 of the "NOTICE OF PROPOSED CHANGES IN THE REGULATIONS OF THE 
DEPARTMENT OF HEALTH AND SOCIAL SERVICES" that accompanied the actual language 
changes proposed for 7 AAC 43 and 7 AAC 4?, issued 7/8/92.
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who, with theii indigent mothers, will be eligible for public medical and financial benefits.-^
(3) Consistency of the proposed regulations with legislative intent.
Given the content and the assumed effect^ of the proposed regulations, one 
aspect of our analysis is whether DHSS’s decision to distinguish among types of 
abortions, funding some and not others, is consistent with, legislative intern.
According to Alaska case law, the intention of- the legislature must be determined 
from the words used in the statute being implemented by the agency, construed with 
reference to the purpose of the program of which the statute is a part^  If an administrative regulation is consistent with a statute’" purposes and reasonably 
necessary to carry them out, the Alaska Supreme Court will not overturn it, provided 
it is reasonable and not a r b i t r a r y .^  Since a regulation is presumptively valid, the 
burden of proving the invalidity of a regulation is on the party challenging i t ^  
Furthermore, since these proposed regulations involve policy-making and the 
particularized expertise and experience of administrative personnel, a court will be 
inclined to defer to the administrative decision expressed in the regulation, and will 
inquire only whether it has a reasonable basis.-^
In light of these standards that the court has developed for its review of administra­
tive regulations, it is clear that the proposed changes to the Medicaid regulations 
would be upheld if challenged. It is much less clear whether the proposed changes 
to the GRM regulations would be upheld.

m i It is not clear exactly what percentage of abortions currently funded will be considered •elective* 
(and unfunded) under the new regulations. However, the fiscal note is substantial, indicating that 
DHSS believes a significant percentage of abortions will no longer qualify for public funding and will 
not be covered by nonpublic funds either. An "educated guess,” based on the fiscal note, would be 
that 35 - 40 percent of abortions currently funded und'T Medicaid and GRM will no longer be funded 
under those programs nor by private means.

For a discussion of the "assumed effect’ see the preceding three paragraphs of this memorandum. 

^  State v. Citv of Anchorage. 513 P.2d 1104 (Alaska 1973).

Kalmakoff v. State. Commercial Fisheries Entrv Com’n. 693 P.2d 844 (Alaska 1985).

OS State v. Alveska Pipeline Service Co.. 723 P.2d 76 (Alaska 1986).

Hood v. State. 574 P.2d 811 (Alaska 1978). However, this deference may be more applicable to 
new regulations than to changes in old regulations.



With respect to the proposed Medicaid regulations, the court would no doubt look 
at the legislative intent expressed in AS 47.07.040, where the legislature gave DHSS 
the authority to

make those arrangements or regulatory changes, not inconsistent with 
law, as mav be required under federal law to obtain, and. retain 
approval of the United States Department of Health and Human 
Services to secure for the state the optimum federal payment under the 
provisions of 42 U.S.G 1396 - 1396p (Title XDC, Social Security Act, 
Medical Assistance). (Emphasis added.)

In order to retain the approval of the federal government for the state’s Medicaid 
program, the state must not use Medicaid money for an abortion unless the:pregnant 
woman’s life would be endangered by carrying the pregnancy to term. DHSS’s 
proposed changes in the Medicaid regulations would simply insert that federal 
restriction into the state’s program.-^ Therefore, we have no doubt that a court 
would uphold the new state Medicaid restriction as consistent with legislative intent 
because it is necessary to keep the state program in compliance with federal 
requirements, a result clearly intended by the legislature.
We have more doubt about whether the GRM restrictions would be upheld. Most 
of our doubt stems from issues that the proposed regulations raise under the state 
constitution.-^ However, there is also some room for doubt about the validity of the 
proposed regulations because of issues raised about their consistency with the 
legislative intent involving the GRM statutes.
To determine legislative intent under the GRM program, a court would look at 
AS 47.25.120 and 47.25.130 and the definition of "assistance" in AS 47.25.300. These 
statutes indicate that the legislature intended to leave implementation of the GRM 
program largely within the discretion of DHSS. The three statutes read as follows:

Sec. 47.25.120. ELIGIBILITY FOR ASSISTANCE. Financial 
assistance may be given under AS 47.25.120 - 47.25.300, so far as 
practicable under the conditions in this state, to a needy person who is 
eligible under the regulations of the department (Emphasis added.)
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^  It would also make the regulations match reality. It is my understanding from DHSS that the 
federal Medicaid restriction (life endangerment) already has been implemented on the state level for 
over a decade, even though 7 AAC 43.140(a) has continued to list two other situations (health effects, 
and rape/incest) as being covered by Medicaid during that time. These other two situations have been 
covered under GRM, instead of Medicaid, during the last decade.

-V  See tho next two sections of this memo.



Sec. 47.25.130. AMOUNT AND TYPE OF ASSISTANCE, (a) The 
amount of assistance for a needy person shall be determined by the 
department with regard to the resources and needs of the person and 
the conditions existing in each case. Where possible, assistance shall 
be sufficient to provide the applicant with reasonable subsistence 
according to standards of assistance established, by the* department. 
However, the amount of assistance for subsistence, needs may not 
exceed $120 a person a calendar month. (Emphasis added.)
Sec. 47.25.300. DEFINITIONS. In AS 47.25.120 - 47.25J00

(1) "assistance" means financial assistance to or on behalf of a needy 
person, including subsistence (food, shelter, fuel, clothing, and utilities) and 
transportation, medical meeds (including, but not limited to, hospitalization, 
nursing, and convalescent care), burial, and other determined needs;

These statutes give broad discretion to DHSS. After a person is determined to be 
"eligible under regulations of the department," the amount of assistance must be 
"determined by the department" with regard to the "needs" of the person and "the 
conditions existing in each case." Assistance must be reasonable "according to 
standards of assistance established by the department." While assistance is supposed 
to include "medical needs," tbe legislature has not defined that term except to say 
that it includes a minimum of "hospitalization, nursing, and convalescent care." In 
essence, the proposed regulations are an exercise of DHSS’s authority to interpret 
the term "medical needs."
As a general matter, we think that the GRM statutes give very wide discretion to 
DHSS to interpret the term "medical needs." "Need" is an ambiguous term according 
to the dictionary, meaning both "necessary or required" and "useful or d e s ire d ." -^  
Considering the legislature’s limitation of general relief financial assistance to $120 
a month, we doubt that a court would have considered it unreasonable for DHSS to 
limit general relief medical assistance to procedures necessary to prevent the death 
or disability of the patient when initially implementing the GRM program. This 
would have restricted the medical aspect of the program to a very basic level of 
assistance like the legislature restricted the financial aspect of the program.
However, the proposed regulations are not the initial regulations to implement the 
GRM program. Rather, the proposed regulations would change implementation of 
a program that is almost 40 years old-^ and that has probably covered all abor-
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^  Webster's N c., World Dictionary.

—1 The general relief program was enacted by ch. 110. SLA 1953.



tions not covered under Medicaid for most, if not all, of those 40 years 22/ When 
determining whether the proposed GRM regulations are reasonable, a court might 
evaluate whether there is a reasonable basis for the change, not whether the 
regulations would have been reasonable initially.
When evaluating the reasonableness of the changes made, by the regulations, a court 
might note, first of all, that there have been no legislative changes in .the. definition 
of "assistance" or "medical needs" since 1953. Furthermore, the court would probably 
note that DHSS itself has had a longstanding interpretation that GRM "medical 
needs" include all types of abortions. *̂/ And, the court would probably note that, 
despite the longstanding DHSS policy of covering abortions under GRM, there has 
never been a legislative change indicating disapproval of that p o l i c y  2^ Finally, the 
agency will probably be unable to demonstrate to the court that the medical needs 
of Alaskan women have changed with respect to pregnancy options. Therefore, 
DHSS probably cannot point to any legislative or medical reason for interpreting 
"medical needs" differently now than they have been determined over the past few 
decades. Thus a court could, in our opinion, find the proposed GRM changes to be 
arbitrary, with no reasonable basis.
We are not alone in this opinion. The question of whether the GRM regulations 
could be changed to prohibit funding for "elective" abortions was put to Attorney 
General Wilson Condon in 1981 by then Governor Jay Hammond.
Condon acknowledged that a "strong argument" could be made', that DHSS has 
absolute discretion to change its definition of "medical need. " in the GRM 
regulations, but explained at length that there definitely would be legal difficulties" 
with this approach. He wrote

AS 47.25 gives the agency broad discretion to determine whether there 
is a need for specific types of medical treatment [for persons who are 
eligible for general relief], . . By [previously] adopting regulations
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22/ We base this latter conclusion on written evidence from the mid-1970’s and oral anecdotal 
evidence dating back to the 1960’s.

21/ We do not know if the court will grant "deference* to DHSS’s longstanding interpretation or to 
DHSS’s current desire to change the interpretation.

22/ Abortions were singled out by DHSS for continued coverage under GRM regulations in the 
summer of 1986 when the legislature cut the GRM appropriation by 50 percent for fiscal year 1987. 
Before that time, they had been covered along with other "physician services." Contemporaneously 
with the GRM funding cut, the legislature enacted a priority system for eliminating GRM services 
when appropriations were insufficient to cover them all Thus, there has been fairly recent legislation 
about services under GRM, but no indication that different types of abortions should be treated 
differently.



Senator Arliss Sturgulewski
July 22, 1992
Page 9

providing for-the coverage of abortion expenses the agency implicitly 
made a finding that there is a general need for that type of medical 
treatment, that abortions are "medical needs" under the terms of 
the statute. It could be argued that before the regulations could be 
amended to exclude elective abortions, there would have to be a 
finding that conditions within Alaska had changed to such an extent 
that there is no longer a need for that type of medical treatment. 
Without such a finding, the change fin the regulations] might be 
considered an arbitrary agency action. It should also be noted that the 
legislature has not taken action to change the original agency determi­
nation.
Such a finding would be most difficult to make in this case. Neither 
the Hyde Amendment nor the United States Supreme Court decision 
in Harris alter[s] "medical needs." Nor has any other event occurred 
in the state which suggests a change in medical needs. Absent changed 
circumstances, we believe a court might not permit the deletion of 
elective abortions from the list of medical needs covered by the 
General Relief Medical Assistance p r o g r a m .^

We agree with Attorney General Condon’s opinion that changes in the GRM 
regulations without a change in either the underlying statute or in the medical 
circumstances of indigent women in the state would likely be viewed as unlawful 
arbitrary action by the agency. Such arbitrariness would be inconsistent with 
legislative intent. In addition, the regulations would be inconsistent with legislative 
intent if they resulted in unconstitutional administration of the state’s medical 
assistance programs. This memo will now discuss the constitutional issues raised by 
the proposed regulations.
(4) Constitutionality of the proposed regulations - privacy.

Given the content and the assumed effect^ of the proposed regulations, it is clear 
that the privacy clause of the state’s constitution^ could be the basis of a chal­
lenge to the constitutionality of the regulations.^

Op. A tty  Gen., January 12,1981, File No. J-66-413-81, at pages 5 - 6 .

m  For a discussion of the "assumed effect* see footnotes 6 - 10 and accompanying text

Article 1, sec. 22, Constitution of the State of Alaska.

^  It cannot reasonably be argued that a woman’s decision about whether to continue a pregnancy 
fails to involve a privacy right

(continued...)
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Under the state constitution, a regulation impinging on the right toprivacy may be 
upheld only if it is necessary to further a compelling state interest.^/
A challenge based on the state’s privacy clause would contend that the proposed 
regulations interfere with an indigent woman’s right to privately determine whether 
to continue her pregnancy. Challengers would probably say that the regulations force 
a state-sponsored inquiry into the woman’s reasons for her choice (if the choice is 
abortion) and place a substantial obstacle (by denying funding) in the way of 
implementing the woman’s choice (if the choice is abortion and for a reason not 
supported by the state).
Defenders of the proposed regulations would probably use arguments like those 
made in federal decisions that have upheld Medicaid abortion funding restrictions. 
They would argue that it will be a woman’s poverty, not the state, that will stand in 
the way of an "elective'1 abortion under the proposed regulations. They would also 
point out that the right to privacy is not absolute^ and can be outweighed by the 
state’s "important and legitimate interest in potential life."^ Defenders would 
probably claim that by not funding "elective" abortions, the state would simply b̂  
expressing its legitimate preference to financially support childbirth. The woman’s 
right of privacy would not be violated because, according to the regulations’ 
defenders, she can still get an abortion, just not at state expense.
In rebuttal, the regulations' challengers would probably note that the state itself has 
acknowledged that lack of state funding will be more than an obstacle in the path of 
many indigent pregnant women; it will be an absolute bar. DHSS’s own fiscal note 
projects that a significant number of indigent women who cannot get publicly-funded

^(...continued)

As long ago as 1942 and as recently as June 1992, federal decisions have recognized that the federal 
"[cjonstitution places limits on a State's right to interfere with a person’s most basic decisions about family and parenthood,' including "the right of the individual, married or single, to be free from 
unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision
whether to bear-a child.' See. Casev v. Planned Parenthood of Southeastern Pennsylvania, U.S.
 (1952), 1992 WestLaw 142546, page 11, which cites a string of cases extending back to 1942.

And, while the contouis of Alaska's right to privacy axe not yet firmly established, it is clear that the 
right to privacy guaranteed to Amirans is broader in scope than that guaranteed in the federal 
constitution. State v. Glass. 538 P.2d 872 (Alaska 1978).

S I  Grav v. State. 525 ?.2d 524 (Alaska 1974).

m i Grav v. State, supra: Ravin v. State. 537 P.2d 494 (Alaska 1975); and 2. re v. Erickson. 574 P.2d 
1 (1978).

m i Casev. supra, at page 24.
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abortions under the new restrictions will, in effect, be forced to carry their 
pregnancies to term. Challengers would probably contend that this is not only the 
effect but also the purpose of the new regulations. The challengers can point to the 
governor’s own press release that says the purpose of the new restrictions is "to save 
lives." They would probably say that the inteDt of the restrictions clearly goes beyond 
promoting childbirth, which could be achieved by less intrusive means like educational 
outreach, and, instead, strikes at the heart of the right to privacy itself, by using the 
power of the state to impose an "undue burden" on the right of an indigent woman 
to freely decide hov. to manage her pregnancy.^
The Alaska Supreme Court's resolution of these arguments is as likely to be affected 
by its view of reality as by case law, and it may wel1 be determined by the strength 
of the record before it at the time it makes its decision.^ If the court views the 
Medicaid and GRM changes separately, from the point of. view of the programs 
themselves, the court cculd uphold the Medicaid regulations as requirements of 
federal law and uphold the GRM changes as treating all "elective" procedures the 
sained However, if the court views the programs from the point of view of an 
indigent pregnant woman, the court could find that the two programs, in the way that 
they operate together to support a pregnant woman’s choice to give birth but not, in 
all cases, her choice to have an abortion, impermissibly interfere with her fundamen­
tal right of reproductive choice. While acknowledging that protection of potential life

U ndue burden* appears to be the test developing under the federal constitution for testing the 
validity of a state’s abortion restrictions. While the test under the state constitution will probably be 
even more stringent, requiring a compelling state interest, it is instructive to note the following 
language from the most recent abortion decision based on the federal constitution:

A finding of an undue burden is a shorthand for the conclusion tliat a state 
regulation has the purpose or effect of placing a substantial obstacle in the path of 
a woman seeking an abortion of a nonvtable fetus. A statute with this purpose is 
invalid because the means chosen by the State to further the interest in potential life 
must be calculated to inform the woman’s free choice, not hinder it. And a statute 
which, while furtherine the interest in potential life or some other valid state interest, 
hag effect of placing a substantial obstacle in the path of the woman’s choice
cannot he considered a permissible means of serving its legitimate ends. (Casev,
supra, at page 27) (Emphasis added.)

m i See. Casev. supra, where the U.S. Supreme Court acknowledges that the strength of the record 
before the court on spousal and child abuse convinced it to strike down the *husband-notice* provision 
of Pennsylvania’s abortion restrictions.

m j o f  course, to do this, the court would have to overlook the fact that 'therapeutic abortion"
includes an abortion that would be an "elective procedure’ if it were not an abortion. That is, a
"therapeutic abortion" includes abortions that arc not necessary to prevent the death or disability of 
the patient, which is the determining factor for other "elective1 procedures. So, actually, the 
regulations do not treat all "elective" procedures the same.



•is a legitimate governmental goal, the court could point out that it is not a compelling 
interest until viability. And, since a compelling interest is needed to override a 
fundamental privacy right, the court could strike down the regulations with respect 
to abortions performed before viability.
We believe it is more likely that the Alaska Supreme Court will adopt the chal­
lengers' view of reality and the applicable law rather than the defenders’ view. We 
doubt that the court will find the regulations to be neutral, in reality, on the issue of 
reproductive choice when it is faced with the fiscal note and the acknowledged 
antipathy of the Administration toward abortion, as exemplified in the Governor’s 
press release. More likely, the court will sec a reality where an indigent woman has 
no real choice concerning her pregnancy if her eligibility for medical care is 
conditioned on the result desired by the state - c h ild b ir th .^ / As to the applicable 
case law to form the legal underpinnings of its decision, the Alaska court need only 
point to the explicit (and stronger) privacy right granted under the state constitution 
and the lack of a compelling governmental interest to override that right before 
viability.
(T) Constitutionality of the proposed regulations - equal protection.
The proposed regulations also implicate the equal protection clause of the stale 
constitution^ because the regulations treat some indigent pregnant women 
differently from other indigent pregnant women. Otherwise eligible pregnant women 
who choose childbirth will receive state assistance with medical procedures while 
some otherwise eligible pregnant women who choose abortion will not
Whether the different treatment of pregnant women under the regulations is 
constitutional under the state’s equal protection clause will be determined by the 
following test: the court will assess the legitimacy of the state purpose purportedly 
furthered by the different treatment and the extent to which the relationship between 
the asserted purpose and the different treatment is fair and substantial; then the 
court will determine the nature and the extent of the infringement of individual rights 
allegedly caused by the disparate treatment.^ Depending on the importance of
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22! The court will probably make clear that its decision would be the same if the state were seeking 
to encourage population control by funding abortions and not childbirth. The constitutional question 
before the court will not involve the weighing of the value of abortion as against childbirth, but 
instead will concern the protection of either procreauve choice from discriminatory governmental 
treatment. See. Doe v. Director of the Michigan Dept, of Social Services. 468 N.W.Zd 862 (CLApp. 
Mich. 1991), appeal gam ed at 472 N.W.2d 638 (Ml 1991).

^  Article I, sec. 1, Constitution of the State of Alaska.

^  Williams v. Zobel. 619 P.2d 448 (Alaska 1980), rev'd on other grounds. 457 U.S. 55 (1982).
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the individual interest involved, a greater or lesser burden will be placed on the state 
to show this fair and substantial relationship.^
In light of this equal protection test, challengers of the regulations would probably 
contend, first of all, that the individual interest being affected by the disparate 
treatment is a fundamental interest, the right of reproductive c h o i c e  ™/ Secondly, 
given the importance of the individual right affected, the challengers would probably 
contend that the state’s purpose in treating the classes of pregnant women different; 
(based omwtaether they choose childbirth or abortion) needs.to be not only legitimate 
but must approach being a compelling interest that is virtually unachievable by means 
that would have less impact on the affected right. The challengers would no doubt 
point out that the state’s interest in potential life is not compelling until viability, and 
argue that the effect of the regulations on reproductive choice before viability cannot 
be justified
Defenders of the regulations would probably counter that the regulations will result 
not in disparate treatment, but in equal treatment Instead of funding some "elective" 
procedures (i.e.. "elective" abortions) under the GRM program and not other elective 
procedures, as was the past practice, the state will be treating all "elective" 
procedures the same. Alternatively, the regulations’ defenders may argue that equal 
protection analysis should not apply because women who need a "therapeutic 
abortion" are not similarly situated to those who merely want an "elective abortion." 
Therefore, the regulations can validly treat them differently. Defenders would 
probably also contend that the right to reproductive choice remains with the woman 
because she can seek an abortion without state funds. Therefore, according to 
potential defenders, since there is no fundamental right being affected, the 
government’s purpose in treating the women differently need only be legitimate, not 
compelling. And that legitimate right is the right to protect potential life.
As with the arguments based on the state constitution’s privacy clause, a state court’s 
resolution of the differing arguments about equal protection will depend as much on 
the strength of the record before it and the court’s view of reality as on case law. 
The court could uphold the GRM regulations as validly treating "elective abortions" 
differently from "therapeutic abortions." Alternatively, the court could strike down 
the GRM regulations because they work in conjunction with the Medicaid regulations 
to treat pregnant women differently based on whether they choose to exercise their

^  Wilson v. Municipality of Anchorage. 669 P.2d 569 (Alaska 1983).

¥ 1  Since the fundamental nature of the interest rests, at least in part, on the state constitution's 
privacy clause, the privacy right arguments described in the previous section o f this memo and the 
equal protection arguments described in this section stem horn some of the same reasoning. 
However, the legal analysis is a bit different, and either or both could be used by an Alaska court to 
strike down the regulations, so this memo treats them separately.
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fundamental right Of reproductive choice. The court could find that the women 
affected by the regulations are similarly situated because they are pregnant and that 
the state may not interfere with a woman’s choice on how to treat that pregnancy by 
reserving to itself the power to define that some abortions are "elective" while 
childbirth is not. The court could find the protection of potential life to be a 
legitimate state interest, but not compelling enough before fetal viability to override 
a woman’s right of reproductive choice. As a legal underpinning for resolving the 
equal protection arguments differently from similar cases decided under the federal 
constitution, an Alaska court would point to the more stringent standard developed 
under the state constitution for testing the constitutionality of classifications made by 
government actions.

CONCLUSION
The regulations making changes in the Medicaid program clearly comply with the 
legislative intent that Alaska participate in the federal Medicaid program. However, 
the regulations that propose restrictions on funding "elective" abortions under the 
GRM program may be viewed by a court as unlawful arbitrary changes because they 
change a long history of contrary agency interpretation without apparent statutory or 
medical justification. The GRM regulations also raise substantial issues under the 
state constitution’s privacy clause and equal protection claused
Whether a court would find the GRM changes to be arbitrary will probably depend 
on whether the court analyzes the new regulations apart from the history of the 
GRM program or as changes to a longstanding interpretation by the agency. Viewed 
in isolation, the proposed regulations appear to fall within the broad discretion 
granted to DHSS by the legislature. However, viewed as changes to a longstanding 
agency policy, the changes may be viewed as somewhat arbitrary.
How a state court would resolve the constitutional issues and whether the restrictions 
would be upheld under the constitution -rill depend not only on purely legal 
arguments but on the view of social and economic reality demonstrated in the record 
before the court and adopted by the court as the reality it is willing to recognize. To 
the extent that the court is convinced that an indigent pregnant woman’s privacy right 
or right to equal protection is actually interfered with by the regulations (and not 
merely by her own poverty or by her election of a "nonmedically necessary1' 
procedure), the court has legal precedents available to it to support a decision 
striking down the regulations. If the court is convinced, despite the Governor’s press 
release and the DHSS fiscal note, that the regulations are neutral with regard to 
privacy rights and do not treat similar medical conditions differently, the court also 
has legal precedents available to it to support a decision upholding the regulations.

They also raise issues involving clarity. See footnotes 1, 3, 5, and 7.
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In our opinion, the issue of the regulations’ arbitrariness is a toss-up, but we think- the 
Alaska Supreme Court is likely to be convinced that the regulations are not neutral 
with regard to privacy (in either their effect or purpose), do impermissibly treat the 
choice of childbearing differently from the choice of not bearing a child, and are not 
justified by a sufficient governmental interest with respect to previability abortions. 
Therefore, we think there is a substantial probability that the court will find the 
regulations to be unconstitutional with regard to previability abortions, but 
constitutional with regard to postviability abortions.^
TML:gc
92-156.1mb

^  We are not alone in our view that Alaska courts will probably take a different view than the 
federal courts have on the constitutionality o f restricting public funding o f abortions for indigent 
women. Opinions and memoranda from the Alaska Attorney General’s Office under three different 
Administrations over the last 14 years have consistently indicated that the Alaska Supreme Court is 
likely to share the view o f the dissenters in the federal cases that have upheld restrictions on public 
funding o f abortions. See Op. A tfy  Gen., March 31,1978, Op. No. 15, pages 2 - 3 ;  Op. A n y  Gen., 
Jan. 12, 1981, File No. J-66-413-81, pages 6 - 7; Op. Atty Gen., April 17, 1981, page 6; and 
Memorandum o f Assistant Attorney General Elizabeth Shaw to Representative Mark Boyer, January 
19, 1990, page 1.

Moreover, state courts in at least six other states have refused to follow federal precedent in 
this area and have struck down various abortion funding restrictions under their state constitutions, 
citing state privacy clauses, state due process clauses, or state equal protection clauses. See, Moe v. 
Secretary of Administration and Finance. 417 N .E2d 387 (Mass. 1981); Committee to Defend 
Reproductive Rights v. Myers. 625 P.2d 779 (CA 1981); Right to Choose v. Byrne. 450 A.2d 925 (NJ 
1982); Planned Parenthood Association v. Department of Human Resources of the State o f Oregon. 
663 P.2d 1247 (Or. App. 1983), affirmed at 687 P.2d 785 (OR 1984); D oe v. Maher. 515 A.2d 134 
(Conn. Super. 1986); and Hope v. Perr les. 571 N.Y.S.2d 972 (Sup. 1991).

For a mote complete discussion o f these A.G. opinions and other states' cases, refer to our 
memorandum to you dated July 7, 1992.
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