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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY

907) 405-3867 or 465-2450 STATE OF ALASKA
- 0r 400- |
) bl o 130 Sewar Steet, Sue 400

Mail gtop 3101 Juneau, Alaska 99801-2106

MEMORANDUM January 20, 1993

SUBJECT: Draft bill to amend the procedures applicable to obtaining the
testimony of children in certain criminal proceedings (Work
Order No. 18-LS0133\A)

TO: Representative Eileen MaclLean
ATTN: Rena Bukovich

FROM: Jerry Luckhaupt,A---
Legislative Counsel

State law authorizes trial courts to protect children appearing as witnesses in criminal
proceedings by allowing their testimony to be taken out of the presence of the
defendant, using closed circuit television or one-way mirrors. AS 12.45.046. * The
statute sets the maximum age of a child-witness or child-victim to whom these
procedures may be applied at 13. The attached bill draft would increase the

maximum age to 16.

The constitutional provision that bears upon the consideration of this statute is the
so-called "confrontation clause,” the Sixth Amendment to the United States
Constitution A and its counterpart, article I, section 11 of the Alaska Constitution.

Such a procedure was found to be constitutional by the United States Supreme Court in Maryland
v. Craig. 497 U.S. 836, 110 S.Ct. 3157, 111 L.Ed.2d 666 (1990), as long as the decision to employ the
procedure is made on rfa case-specific finding of necessity’" that requiring the child to testify in the
courtroom in the presence of the defendant would result in the child suffering severe emotional
distress such that the child could not reasonably communicate. See also Cov v. lowa, 487 U.S. 1012,

108 S.Ct. 2798, 101 L.Ed.2d 857 (1988).

% The provision reads, in relevant part:

In all criminal prosecutions, the accused shall enjoy the right ... to be
confronted with the witnesses against him . ...

The confrontation clause of the state constitution reads:

In all criminal prosecutions, the accused ... is entitled... to be confronted
with the witnesses against him; ....



Representative Eileen MacLean
January 20, 1993
Page 2

At least half the states have similar procedural provisions applicable to child victims
or witnesses of crimes similar to those covered by the Alaska statute. - My review
of the applicable statutes indicates that there is no single maximum age that serves
as a benchmark. The range generally is from ages 10 (Minnesota) to 16 (five states:
Alabama, Florida, Mississippi, Hawaii, and New Jersey). In one state, Pennsylvania,
a statute sets the maximum age at 17 but its use for children age 16 or 17 would only
occur under exceptional circumstances.

The Pennsylvania statute ™ in question is interesting. Under it, a videotaped
deposition may be taken of a child victim or witness if the child has not reached the
age of 18. The statute then establishes rebuttable presumptions for the taking and
use of videotaped testimony of child victims and witnesses who are between 14 and

18:

In the case of an individual from 14 to 15 years of age, there shall be
a rebuttable presumption that the individual will benefit from the use
of procedures in section 5984 (relating to videotaped depositions) and
5985 (relating to testimony by closed circuit television). In the case of
an individual from 16 to 17 years of age, there shall be a rebuttable
presumption that the individual will not benefit from [these] proce-

dures.

In other words, while Pennsylvania allows the use of videotaped or closed-circuit
television for evidentiary purposes of children up to age 18--and is apparently the
only state to do so--the presumption changes as to the ability to use these techniques
for children who are older, 16 or 17. *

From my research, age 16 » seems to have become the upper limit that the states
have set for use of special proceedings to take testimony through videotaped
testimony or using one-way mirrors. But, as the Pennsylvania statute shows, age 16
is not necessarily an absolute maximum limitation, and | haven’t found a decision in

In addition, roughly two-thirds of the states also authorize the use of a child’s videotaped
testimony.

Pa. Cons. Stat. Ann. title 42 § 5984.

& A Pennsylvania trial court has apparently found the Pennsylvania statute unconstitutional insofar
as it requires only a "good cause" showing to permit a child to testify outside the presence of a
defendant. Instead, the court imposes a requirement of a particularized finding by the trail court that
the child witness was in need of special protection. It does not appear that the child’s age was a
factor in the decision.

% In the only jurisdiction that | was able to find where the use of the special evidentiary methods
may be applied to persons older than 16, Pennsylvania, the deposition or testimony of a child 16 or
17 may be videotaped only if the proponent of taping--the state--satisfies the rebuttable presumption
that the individual will not benefit from the use of the special procedure.



Representative Eileen MacLean
January 20, 1993
Page 3

which the courts have set aside a child victim or child witness protection statute due
solely to the legislature’s choice of a maximum age to which the protection statute
may apply. Apparently the courts are willing to leave to the legislature the final
decision as to the maximum age level for which these special procedures for the

taking of testimony from witnesses may apply.

The courts are, of course, vigorous in assuring that the special procedures are made
available, if they are used at all, only in circumstances in which specific evidence and
an express finding are entered in the record that the child’s personal appearance as
a witness would significantly impair the substance of the child’s testimony. Blume v.

State. 797 P.2d 664, 674 (Ak. App. 1990).

My guess is that you could extend the ceiling under Alaska law from 13 to 16 without
raising any real question as to whether the change in age alone would present a
problem of constitutional magnitude. Since it is not the child’s age but rather the
impairment of the child’s ability to communicate testimony that is the essence of the
exceptional treatment, you might be able to raise the ceiling to 18. However,
regardless of what age the ceiling is raised to, the test that the court must follow is
the one enunciated in Blume, namely that the court summarize in the record both
specific evidence and an express finding that the child’s personal appearance as a
witness would significantly impair the substance of the child’s testimony. For children
who have passed their 16th birthday, that would seem to be a tough requirement.
Even with this statutory change, most older children should have to expect to
confront the criminal defendants in open court.

In any event, in conjunction with the attached dr*Ti, you should consider for inclusion
in the bill draft findings that set out the reasons why you believe the change should

be made.

JPL:pl
93-030.pIm

Attachment



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

f:907) -165-3867 or 465-2450
X g907 09-2029 130 Seward
Mail Slop 3101 Juneau, Alaska
MEMORANDUM February s, 1993
SUBJECT: Sectional Summaiy of HB 78 (Work Order No. 8-LS0133\A)
TO: Representative Eileen MaclLean
Attn: Rena
FROM: Jerry LuckhauptAn-n

Legislative Counsel

You have requested a sectional summary of the above described bill. As a
preliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill - the bill itself is the best statement of its

contents.

Section 1 of the bill amends AS 12.45.046(a) by providing that if a child victim or
witness, in a criminal proceeding, is under the age of 16, the court may order the
testimony of the child be taken by closed circuit television or by way of one-way
mirrors. The current age limit is 13 years of age or younger.

Section 2 of the bill provides that the amendment in section 1 of the bill is
retroactive and applies to criminal prosecutions, that occur after the effective date
of the act, of criminal offenses that occurred prior to the effective date of the act.

Section 3 of the bill provides an effective date.

GPLdmb
93-036.1mb
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Chukchi Campus

U niversity of A laska F airbanks

P.O. Box 297 < Kotzebue, Alaska 99752 « (907) 442-3400

25 January, 1993

Representative Eileen MacLean
State Capitol
Juneau, AK 99801

Dear Rep. MacLean:

I am writing in support of HB 78. | have worked, as a therapist, with
numerous adolescent victims of abuse and adults abused as children,
who expressed that the disclosure and prosecution of the abuse was
more traumatic than the actual abuse itself.

| applaud the State of Alaska's efforts to protect in a healthy manner
the physical, emotional, and spiritual rights of our children.

Respectfully:

Barbara R. Wilson ACSW
Asst. Prof. of Social Work
University of Alaska Fairbanks
Chukchi College
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December 8, 1992

Representative Eileen Panigeo MaclLean
Alaska State Legislature

P.0. Box V, Rm. 128, Capitol

Juneau, Alaska 99811

Dear Eileen,

Greetings during this joyous season! I pray that you and your family
have a wonderful holiday.

Shirley Goldy brought to my attention a situation that |1 believe
warrants your assistance. It seems that children over the age of 13
must face their abusers in court and cannot be videotaped similar to
what 1is done with younger children. This seems very cruel and
unnecessary. Other states have 16 or 18 as age limits for court

appearances. | believe that Alaska needs to change the age limit to at
least 16 years old, if not 18 years old.

By sponsoring legislation to raise the age limit to 16 or 18, you would
ensure that our children are not abused a second time ry the system. |
look forward to hearing from you.

Most sincerely,

Susan L. Adams,
Deputy Administrator
Social and Regional. Services

cc: Shirley Goldy, Group Home

Marge West, Family Services
Ruth Apgar, DFYS

EILE/MAC/TXTIVA

MEMBER VILLAGES

h'isaappaat, Nunatchiag, Ipnatchiag, Katyaak, Kivalinig, Laugviik, Qikigtagnik, Naataag, Nuurvik, Akuligag, fsinnag



Rep. Eileen MacLean 2/5/93
Alaska Capital Legislature

State Capital Room 507
Juneau, Alaska 99801 -1182

Dear Rep. MacLean,

We are sending thiB letter in suppo * of House Bill #78
"An act relating to the testimony o children 1in certain
proceedings! and providing for an e dective date"

We 1in the field of Social Services o..st support efforts to
protect the children. This bill wi 1 expand the ages of
protection for victims, children, w tt were unfortunately
traumatized by crimes. They do not reed multiple interviews
in public court, they have been tra inatized enough.

Thank you for your hard work and co u age to introduce this
important bill. Vote yes for House _liill #78

Respectfully,

Jody \J. Johns ton
Maniilag Alcohol.Program
Box 256, Building F.R.F.
Kotzebue, Alaska 99752
1-800-478-3312



FISCAL NOTE

STATE OF ALASKA
1993 LEGISLATIVE SESSION

Revision Date:
Title: " An act relating rn...thp. testimony.
nf r.hilrirpn in rrrrain riminai nranp.sding*;.

Sponsor: Representative MaclLean

Requestor: House HESS

BILL NO: HB 78

De .it. Affected: Piinhlir. .Safety.
BRU: Alaska State Trnnnfir.s-
Component: Detachments

COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 94 FY 95
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0-
CAPITAL -0- -0-
REVENUE FUND -0- -0-
SOURCE:

FUNDING: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Prooram Receipts
1006 GF/MHTIA

Other

TOTAL -0- -0-
POSITIONS:

FULL-TIME 0

PART-TIME 0

TEMPORARY 0

Estimate of current year (FY 93) impact: $

ANALYSIS: (Attach a separate page if necessary.)

FY 96 FY 97
-0- -0-
-0- -0-
-0- -0-
-0- -0-

0

No significant fiscal impact on the Alaska State Troopers is anticipated.

Division: Alaska State Troopers

Approved by Commissioner:

Phone:

Date:

Date:

Agency: Rir.harfl. © Burtnn.-Dp.nr—aLPuhllt*Safety
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOQR'S LEGlSLATr\VE OFFICE

For further aisgiputiom)ntformmation call tne Governo<s Legislative Qfiice

Hov 11/92

J2y <H'scali jjytfL -

799
FY 98 FY 99
]

-0- -0-
-0- -0-
-0- -0-
-0- -0-

0 0
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From : Pub Defenders

Pinch 269-5476 PHONE No. : 907 279 7541
Feb.08 1993 2:09PM P02

FISCAL NOTE

STATE OF ALASKA BILLNO. H8 78
1093 LEGISLATIVE SESSION

DeOt. Affacted: Department nf Administration

Ticb. “"An Ant relating lu the testimony of _BRLx: Pnhlla Defender Aconcv
ildrr.n in certain criminal proceedings... Component.: I"ublic Defender Apte.ncv
Chnngnr* keplescatatlves MaclLean, Toohey

Haquitor: ® component serial no. 1631
Expendlturos/RBvenuos: (Thousand™ of Dollars)

OPERATING ryo4 FY9B FY533 Fy97 FY38 FY99
PERSONAL SERVICES 0 0 0 y .0 0
TRAVEL P 0 0 _ _ o 0 0
oontractuai O O 0 O O O
SUPPLIES A ft 0 0 0 0
EQUIPMENT 0 n 0 0 il 0
LAND & STRUCTURES 0 0 0._ 0 0 0
GRANTS. CLAINS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 -0 0 0

REVENUE FUND SOURCE: 0 0 n . Q
1Q02 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 n fl 0 0 o
1004 GF 0 0 0 0. 0 0
1005 GF/Program Receipts n 0 n n 0 0
100SGF/MHTIA 0 0 ) 0 0 0o
Other 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Approved by Commissioner  Nancy Sear Usera OatK

Agency: Adminir;t-rnrlnri

PREPARER TO PROVIDE ALL DISTRIBUTION COPIE8 TO GOVERNOR™S LEGISLATIVE OFFICE
For further distribution information call the Governor™s Legislative Office
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From

Pub Defenders finch 269-5476 PHONE Ho. 907 279 7541 Feb.88 1995 2:09PM

CONTINUATION o+ FISCAL NOTE ANALYSIS

For Bill/Resolution No. JIL2® ------——---

This proposal has af 1its purpose the minimization of emotional
trauma to minors at least 13 years of age but less than 16

old who are called on to testify in criminal proceedings. This
proposal expands the right of the state to present the testimony of
children 1in criminal cases by closed circuit television. (There

are other provisions in the bill, «uch as the appointment of a
guardian act litem, which will not be discussed in this fiscal

analysis).

The Public Defender Agency recognizes that the state has a
legitimate interest in minimizing emotional injury with respect to
minor witnesses 1in criminal cases. But because the use of closed
circuit television for this purpose has a significant impact on the
constitutional rights of accused individuals in criminal
proceedings, any expansion of said use must be based on a
compelling state Interest. This legal language establishes the
test to determine how competing interests are balanced. Absent a
showing of a compelling state interest to extend the une of closed
circuit television to minor witnesses who are 13, 14, or 15 years
old such a law suffers constitutional infirmity.

A defendant in a criminal case has an absolute right to confront

the witnesses who are called against him/her. This right of
confrontation is explicit in the U.S. and state constitutions. See
the Sixth and Fourteenth Amendments to the United States
Constitution. See also Article 1, Section 11 of the Alaska

Constitution.

A.s. 12.45.046 currently allows closed circuit television testimony
for children under the age of 13 (or testimony by one-way mirror).
As a prerequisite to use of this procedure the court must determine
that the normal court practice of requiring the witness to testify
in court would inhibit effective communication.

It must be understood that any testimony by a witness, minor or
adult, has the potential to create emotional trauma. Using closed
circuit television or one-way mirrors does not reduce the trauma of
having to recall significant events of a potentially painful nature
and relating them to a judge ->r jury. The only legitimate 1issue
here 1is whether having to recall those events .in a courtroom, in
the presence of the accused, creates substantially moxo irnnttft. To
make Buch a finding would in most instances be highly speculative.
It must be remembered that courtroom proceedings are very solemn
and formal. The defendant does not get to address a witness
directly. Questions are asked through attorneys. Security 1is in
place in criminal cases whenever needed. Courtrooms are typically
fairly large and the distance between defendant and the witness
stand substantial. Therefore defendant-generated trauma is
minimized by the very nature of court proceedings.

page__2- of _ 2
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CONTINUATION of FISCAL NOTE ANALYSTS
For Bill/Resolution No. JILZ®------------

For this law to pass constitutional muster the state would have to
show that any emotional 1injury or trauma the minor witness might
suffer by testifying "live” would be generated solely by tne
defendant®"s presence in the same courtroom. Making such a showing
will be difficult, highly speculative and oould involve such things
as psychological evaluations. It is the wunderstanding of the
Public Defender Agency that under present law these procedures are
rarely used. It is questionable whether suoh as expansion of this
procedure is necessary.

In th9 final analysis this bill must strike the delicate balance
between the constitutional rights of the accused and preventing
emotional injury to young witnesses. Because the testimony of a
minor witness in a criminal case can often be the pivotal evidence
in that case, using unusual procedures to present the evidence can
cause problems. A jury will see all of the other testimony live.
They very well may draw negative inferences about the defendant
when the testimony of a young witness is presented by television or
one-way mirrors. This alone cuts against the very important
concept of the presumption of innocence.

While there will be no distinct fiscal impact on the Publia
Defender Agency it is Ilikely an extension of the statute will
eventually be subject to a constitutional challenge.





