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SPONSOR STATEMENT 
HB 78

Representative Eileen P. M a c L e a n

Under current law, in a criminal proceeding involving a child victim 
or witness, at the request of the court or guardian ad litem, the court 
can order the testimony of the child be taken by closed circuit 
television or through one-way mirrors if it determines that the 
child's testimony under normal procedures would result in the child's 
inability to effectively communicate. This bill would allow the court 
to extend those privileges to children under the age of 16, up from 
the current age 13.
The constitution forbids denying the accused face-to-face 
confrontation with an accuser in a criminal trial without specific 
evidence and an express finding that the probable effect of the 
defendant's presence on the witness would significantly impair the 
substance of the witness's testimony. The U.S. Supreme Court has 
ruled that the right of a criminal defendant to confront his accuser is 
not absolute. In certain situations the right of confrontation can be 
limited where the court makes a case specific finding of necessity 
that limitations on the right of confrontation are necessary. The U.S. 
Supreme Court has approved procedures like current AS 12.45.046 
as long as the decision to employ the procedure is made on a case 
specific finding of necessity that determines that requiring the child 
to testify in the courtroom in the presence of the defendant will 
result in the child suffering severe emotional distress such that the 
child cannot reasonably testify.
The attached memorandum from the Legal Services Division 
examines other states procedural provisions limiting the 
confrontation clause. There is no single age limit that serves as a 
benchmark for special treatment. The range is from ages 10 to 16, 
with the latter being the upper limit that states have set for use of 
special proceedings to take testimony through videotaped testimony 
or one-way mirrors.

*Section 2 makes the bill retroactive and applicable to criminal 
offenses occurring before the effective date of the bill. This will 
make the age limit enacted in HB 78 applicable to offenses that occur 
before the effective date of the bill but which are prosecuted after 
the effective date.



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 405-3867 or 465-2450 
F,IX (907) 465-2029 
Mail Stop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M January 20, 1993

SUBJECT: Draft bill to amend the procedures applicable to obtaining the 
testimony of children in certain criminal proceedings (Work 
Order No. 18-LS0133\A)

TO: Representative Eileen MacLean
ATTN: Rena Bukovich

FROM: Jerry L u ck h a u p t,^ ^ ---  
Legislative Counsel

State law authorizes trial courts to protect children appearing as witnesses in criminal 
proceedings by allowing their testimony to be taken out of the presence of the 
defendant, using closed circuit television or one-way mirrors. AS 12.45.046. ^  The 
statute sets the maximum age of a child-witness or child-victim to whom these 
procedures may be applied at 13. The attached bill draft would increase the 
maximum age to 16.

The constitutional provision that bears upon the consideration of this statute is the 
so-called "confrontation clause," the Sixth Amendment to the United States 
Constitution ^  and its counterpart, article I, section 11 of the Alaska Constitution. ^

Such a procedure was found to be constitutional by the United States Supreme Court in Maryland 
v. Craig. 497 U.S. 836, 110 S.Ct. 3157, 111 L.Ed.2d 666 (1990), as long as the decision to employ the 
procedure is made on n‘a case-specific finding o f necessity’" that requiring the child to testify in the 
courtroom in the presence o f the defendant would result in the child suffering severe emotional 
distress such that the child could not reasonably communicate. See also Cov v. Iowa, 487 U.S. 1012, 
108 S.Ct. 2798, 101 L.Ed.2d 857 (1988).

%  The provision reads, in relevant part:

In all crim inal prosecutions, the accused shall enjoy the right . . .  to be 
confronted w ith the witnesses against him . . . .

The confrontation clause o f the state constitution reads:

In all crim inal prosecutions, the accused . . .  is en titled . . .  to be confronted 
w ith the witnesses against him; . . . .



Representative Eileen MacLean 
January 20, 1993 
Page 2

At least half the states have similar procedural provisions applicable to child victims 
or witnesses of crimes similar to those covered by the Alaska statute. -  My review 
of the applicable statutes indicates that there is no single maximum age that serves 
as a benchmark. The range generally is from ages 10 (Minnesota) to 16 (five states: 
Alabama, Florida, Mississippi, Hawaii, and New Jersey). In one state, Pennsylvania, 
a statute sets the maximum age at 17 but its use for children age 16 or 17 would only 
occur under exceptional circumstances.

The Pennsylvania statute ^  in question is interesting. Under it, a videotaped 
deposition may be taken of a child victim or witness if the child has not reached the 
age of 18. The statute then establishes rebuttable presumptions for the taking and 
use of videotaped testimony of child victims and witnesses who are between 14 and 
18:

In the case of an individual from 14 to 15 years of age, there shall be 
a rebuttable presumption that the individual will benefit from the use 
of procedures in section 5984 (relating to videotaped depositions) and 
5985 (relating to testimony by closed circuit television). In the case of 
an individual from 16 to 17 years of age, there shall be a rebuttable 
presumption that the individual will not benefit from [these] proce­
dures.

In other words, while Pennsylvania allows the use of videotaped or closed-circuit 
television for evidentiary purposes of children up to age 18--and is apparently the 
only state to do so--the presumption changes as to the ability to use these techniques 
for children who are older, 16 or 17. ^

From my research, age 16 ^  seems to have become the upper limit that the states 
have set for use of special proceedings to take testimony through videotaped 
testimony or using one-way mirrors. But, as the Pennsylvania statute shows, age 16 
is not necessarily an absolute maximum limitation, and I haven’t found a decision in

In addition, roughly two-thirds o f the states also authorize the use o f a child ’s videotaped 
testimony.

Pa. Cons. Stat. Ann. title  42 § 5984.

&  A  Pennsylvania tria l court has apparently found the Pennsylvania statute unconstitutional insofar 
as it  requires only a "good cause" showing to permit a child to testify outside the presence o f a 
defendant. Instead, the court imposes a requirement o f a particularized finding by the tra il court that 
the child witness was in need o f special protection. It does not appear that the child ’s age was a 
factor in the decision.

%  In the only jurisdiction that I was able to find where the use o f the special evidentiary methods 
may be applied to persons older than 16, Pennsylvania, the deposition or testimony o f a child 16 or 
17 may be videotaped only i f  the proponent o f taping--the state--satisfies the rebuttable presumption 
that the individual w ill not benefit from the use o f the special procedure.



Representative Eileen MacLean 
January 20, 1993 
Page 3

which the courts have set aside a child victim or child witness protection statute due 
solely to the legislature’s choice of a maximum age to which the protection statute 
may apply. Apparently the courts are willing to leave to the legislature the final 
decision as to the maximum age level for which these special procedures for the 
taking of testimony from witnesses may apply.

The courts are, of course, vigorous in assuring that the special procedures are made 
available, if they are used at all, only in circumstances in which specific evidence and 
an express finding are entered in the record that the child’s personal appearance as 
a witness would significantly impair the substance of the child’s testimony. Blume v. 
State. 797 P.2d 664, 674 (Ak. App. 1990).

My guess is that you could extend the ceiling under Alaska law from 13 to 16 without 
raising any real question as to whether the change in age alone would present a 
problem of constitutional magnitude. Since it is not the child’s age but rather the 
impairment of the child’s ability to communicate testimony that is the essence of the 
exceptional treatment, you might be able to raise the ceiling to 18. However, 
regardless of what age the ceiling is raised to, the test that the court must follow is 
the one enunciated in Blume, namely that the court summarize in the record both 
specific evidence and an express finding that the child’s personal appearance as a 
witness would significantly impair the substance of the child’s testimony. For children 
who have passed their 16th birthday, that would seem to be a tough requirement. 
Even with this statutory change, most older children should have to expect to 
confront the criminal defendants in open court.

In any event, in conjunction with the attached dr^Ti, you should consider for inclusion 
in the bill draft findings that set out the reasons why you believe the change should 
be made.

JPL:pl
93-030.plm

Attachment



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) -165-3867 or 465-2450 
F,IX (907) 465-2029 
Mail Slop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M February 8 , 1993

SUBJECT:

TO:

FROM:

Sectional Summaiy of HB 78 (Work Order No. 8-LS0133\A)

Representative Eileen MacLean 
Attn: Rena

Jerry L uckhaup t^^-^
Legislative Counsel

You have requested a sectional summary of the above described bill. As a 
preliminary matter, note that a sectional summary of a bill should not be considered 
an authoritative interpretation of the bill - the bill itself is the best statement of its 
contents.

Section 1  of the bill amends AS 12.45.046(a) by providing that if a child victim or 
witness, in a criminal proceeding, is under the age of 16, the court may order the 
testimony of the child be taken by closed circuit television or by way of one-way 
mirrors. The current age limit is 13 years of age or younger.

Section 2 of the bill provides that the amendment in section 1 of the bill is 
retroactive and applies to criminal prosecutions, that occur after the effective date 
of the act, of criminal offenses that occurred prior to the effective date of the act.

Section 3 of the bill provides an effective date.

GPLdmb
93-036.Imb

-e.cdbS Y V aJ'



C h u k c h i  C a m p u s

U n i v e r s i t y  o f  A l a s k a  F a i r b a n k s

P.O. Box 297 • Kotzebue, Alaska 99752 • (907) 442-3400

25 January, 1993

R epresentative  E ileen M acLean 
State Capitol 
Juneau, AK 99801

Dear Rep. MacLean:

I am writing in support of HB 78. I have worked, as a therapist, with 
num erous adolescent victim s of abuse and adults abused as children, 
who expressed that the disclosure and prosecution of the abuse was 
more traum atic than the actual abuse itself.

I applaud the State of A laska's efforts to protect in a healthy m anner 
the physical, em otional, and spiritual rights of our children.

R espectfu lly :

Barbara R. W ilson ACSW  
Asst. Prof. o f Social W ork 

U niversity  of A laska Fairbanks 
Chukchi College
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M a n i i l a q  A s s o c i a t i o n r ,  . . .

P.O . Box 2 5 6  
Kotzebue, A laska 9 9 7 5 2  

(9 0 7 ) 442 -3311

December 8, 1992

Representative Eileen Panigeo MacLean 
Alaska State Legislature 
P.O. Box V, Rm. 128, Capitol 
Juneau, Alaska 99811

Dear Eileen,

Greetings during this joyous season! I pray that you and your family 
have a wonderful holiday.

Shirley Goldy brought to m y  attention a situation that I believe 
warrants your assistance. It seems that children over the age of 13 
must face their abusers in court and cannot be videotaped similar to 
what is done with younger children. This seems very cruel and 
unnecessary. Other states have 16 or 18 as age limits for court 
appearances. I believe that Alaska needs to change the age limit to at 
least 16 years old, if not 18 years old.

By sponsoring legislation to raise the age limit to 16 or 18, you would 
ensure that our children are not abused a second time r>y the system. I 
look forward to hearing from you.

Most sincerely,

Susan L. Adams,
Deputy Administrator 
Social and Regional. Services

cc: Shirley Goldy, Group Home
Marge West, Family Services 
Ruth Apgar, DFYS

EILE/MAC/TXTIVA

MEMBER VILLAGES

h'isaappaat, Nunatchiaq, Ipnatchiaq, Katyaak, Kivaliniq, Laugviik, Qikiqtagnik, Naataaq, Nuurvik, Akuligaq, fsinnaq



' Rep. Eileen MacLean 2/5/93
Alaska Capital Legislature 
State Capital Room 507 
Juneau, Alaska 99801 -1182

Dear Rep. MacLean,

We are sending thiB letter in suppo *: of House Bill #78 
"An act relating to the testimony o children in certain 
proceedings! and providing for an e :l ective date"

o..st support efforts to 
.1 expand the ages of 
tc were unfortunately 
reed multiple interviews 
inatized enough.

Thank you for your hard work and co u age to introduce this 
important bill. Vote yes for House .liill #78

We in the field of Social Services 
protect the children. This bill wi 
protection for victims, children, w 
traumatized by crimes. They do not 
in public court, they have been tra

Respectfully,

Jody \J . Johns ton 
Maniilaq Alcohol.Program 
Box 256, Building F.R.F. 
Kotzebue, Alaska 99752 
1-800-478-3312

o v ?  / i  a  n  * si
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T h i s  p r o p o s a l  h a s  a f  i t s  p u r p o s e  t h e  m i n i m i z a t i o n  o f  e m o t i o n a l  
t r a u m a  t o  m i n o r s  at l e a s t  13 y e a r s  o f  a g e  b u t  l e s s  t h a n  16 
o l d  w h o  a r e  c a l l e d  o n  t o  t e s t i f y  in c r i m i n a l  p r o c e e d i n g s .  T h i s  
p r o p o s a l  e x p a n d s  t h e  r i g h t  o f  t h e  s t a t e  t o  p r e s e n t  t h e  t e s t i m o n y  of 
c h i l d r e n  in c r i m i n a l  c a s e s  b y  c l o s e d  c i r c u i t  t e l e v i s i o n .  (There 
a r e  o t h e r  p r o v i s i o n s  in t h e  b i l l ,  « u c h  as  t h e  a p p o i n t m e n t  o f  a 
g u a r d i a n  act litem, w h i c h  w i l l  n o t  b e  d i s c u s s e d  in t h i s  f i s c a l  

a n a l y s i s ) .

T h e  P u b l i c  D e f e n d e r  A g e n c y  r e c o g n i z e s  t h a t  t h e  s t a t e  h a s  a 
l e g i t i m a t e  i n t e r e s t  in m i n i m i z i n g  e m o t i o n a l  i n j u r y  w i t h  r e s p e c t  to 
m i n o r  w i t n e s s e s  in c r i m i n a l  c a s e s .  B u t  b e c a u s e  t h e  u s e  o f  c l o s e d  
c i r c u i t  t e l e v i s i o n  f o r  t h i s  p u r p o s e  h a s  a s i g n i f i c a n t  i m p a c t  o n  t h e  
c o n s t i t u t i o n a l  r i g h t s  of a c c u s e d  i n d i v i d u a l s  in c r i m i n a l  
p r o c e e d i n g s ,  a n y  e x p a n s i o n  o f  s a i d  u s e  m u s t  b e  b a s e d  o n  a 
c o m p e l l i n g  s t a t e  I n t e r e s t . T h i s  l e g a l  l a n g u a g e  e s t a b l i s h e s  the 
t e s t  to  d e t e r m i n e  h o w  c o m p e t i n g  i n t e r e s t s  a r e  b a l a n c e d .  A b s e n t  a 
s h o w i n g  o f  a c o m p e l l i n g  s t a t e  i n t e r e s t  t o  e x t e n d  t h e  u n e  of  c l o s e d  
c i r c u i t  t e l e v i s i o n  t o  m i n o r  w i t n e s s e s  w h o  a r e  13, 14, or 15 y e a r s  
o l d  s u c h  a l a w  s u f f e r s  c o n s t i t u t i o n a l  i n f i r m i t y .

A  d e f e n d a n t  in a c r i m i n a l  c a s e  h a s  a n  a b s o l u t e  r i g h t  t o  c o n f r o n t  
t h e  w i t n e s s e s  w h o  a r e  c a l l e d  a g a i n s t  h i m / h e r .  T h i s  r i g h t  of 
c o n f r o n t a t i o n  is e x p l i c i t  in t h e  U. S .  a n d  s t a t e  c o n s t i t u t i o n s .  See 
t h e  S i x t h  a n d  F o u r t e e n t h  A m e n d m e n t s  t o  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n .  S e e  a l s o  A r t i c l e  1, S e c t i o n  11 o f  t h e  A l a s k a  
C o n s t i t u t i o n .

A.s. 1 2 . 4 5 . 0 4 6  c u r r e n t l y  a l l o w s  c l o s e d  c i r c u i t  t e l e v i s i o n  t e s t i m o n y  
f o r  c h i l d r e n  u n d e r  t h e  a g e  o f  13 (or t e s t i m o n y  b y  o n e - w a y  m i r r o r ) . 
A s  a p r e r e q u i s i t e  t o  u s e  of t h i s  p r o c e d u r e  t h e  c o u r t  m u s t  d e t e r m i n e  
t h a t  t h e  n o r m a l  c o u r t  p r a c t i c e  of r e q u i r i n g  t h e  w i t n e s s  to t e s t i f y  
in c o u r t  w o u l d  i n h i b i t  e f f e c t i v e  c o m m u n i c a t i o n .

It m u s t  b e  u n d e r s t o o d  t h a t  a n y  t e s t i m o n y  b y  a w i t n e s s ,  m i n o r  or 
a d u l t ,  h a s  t h e  p o t e n t i a l  to  c r e a t e  e m o t i o n a l  t r a u m a .  U s i n g  c l o s e d  
c i r c u i t  t e l e v i s i o n  o r  o n e - w a y  m i r r o r s  d o e s  n o t  r e d u c e  t h e  t r a u m a  of 
h a v i n g  t o  r e c a l l  s i g n i f i c a n t  e v e n t s  o f  a p o t e n t i a l l y  p a i n f u l  n a t u r e  
a n d  r e l a t i n g  t h e m  t o  a j u d g e  ->r j ury. T h e  o n l y  l e g i t i m a t e  i s s u e  
h e r e  is w h e t h e r  h a v i n g  t o  r e c a l l  t h o s e  e v e n t s  .in a c o u r t r o o m ,  in 
t h e  p r e s e n c e  o f  t h e  a c c u s e d ,  c r e a t e s  s u b s t a n t i a l l y  m o x o  irnnttft. T o  
m a k e  B u c h  a f i n d i n g  w o u l d  in m o s t  i n s t a n c e s  b e  h i g h l y  s p e c u l a t i v e .  
It m u s t  b e  r e m e m b e r e d  t h a t  c o u r t r o o m  p r o c e e d i n g s  a r e  v e r y  s o l e m n  
a n d  f o r m a l .  T h e  d e f e n d a n t  d o e s  n o t  g e t  t o  a d d r e s s  a  w i t n e s s  
d i r e c t l y .  Q u e s t i o n s  a r e  a s k e d  t h r o u g h  a t t o r n e y s .  S e c u r i t y  is in 
p l a c e  in c r i m i n a l  c a s e s  w h e n e v e r  n e e d e d .  C o u r t r o o m s  a r e  t y p i c a l l y  
f a i r l y  l a r g e  a n d  t h e  d i s t a n c e  b e t w e e n  d e f e n d a n t  a n d  t h e  w i t n e s s  
s t a n d  s u b s t a n t i a l .  T h e r e f o r e  d e f e n d a n t - g e n e r a t e d  t r a u m a  is 
m i n i m i z e d  b y  t h e  v e r y  n a t u r e  o f  c o u r t  p r o c e e d i n g s .
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For Bill/Resolution No. J!LZ®------------

F o r  t h i s  l a w  t o  p a s s  c o n s t i t u t i o n a l  m u s t e r  t h e  s t a t e  w o u l d  h a v e  to 
s h o w  t h a t  a n y  e m o t i o n a l  i n j u r y  o r  t r a u m a  t h e  m i n o r  w i t n e s s  m i g h t  
s u f f e r  b y  t e s t i f y i n g  " l i v e "  w o u l d  b e  g e n e r a t e d  s o l e l y  b y  tne 
d e f e n d a n t ' s  p r e s e n c e  i n  t h e  s a m e  c o u r t r o o m .  M a k i n g  s u c h  a s h o w i n g  
w i l l  b e  d i f f i c u l t ,  h i g h l y  s p e c u l a t i v e  a n d  o o u l d  i n v o l v e  s u c h  t h i n g s  
a s  p s y c h o l o g i c a l  e v a l u a t i o n s .  I t  is t h e  u n d e r s t a n d i n g  o f  the 
P u b l i c  D e f e n d e r  A g e n c y  t h a t  u n d e r  p r e s e n t  l a w  t h e s e  p r o c e d u r e s  are 
r a r e l y  u s e d .  It is q u e s t i o n a b l e  w h e t h e r  s u o h  as e x p a n s i o n  o f  this 
p r o c e d u r e  is n e c e s s a r y .

I n  t h 9  f i n a l  a n a l y s i s  t h i s  b i l l  m u s t  s t r i k e  t h e  d e l i c a t e  b a l a n c e  
b e t w e e n  t h e  c o n s t i t u t i o n a l  r i g h t s  o f  t h e  a c c u s e d  a n d  p r e v e n t i n g  
e m o t i o n a l  i n j u r y  t o  y o u n g  w i t n e s s e s .  B e c a u s e  t h e  t e s t i m o n y  o f  a 
m i n o r  w i t n e s s  in a c r i m i n a l  c a s e  c a n  o f t e n  b e  t h e  p i v o t a l  e v i d e n c e  
i n  t h a t  c a s e ,  u s i n g  u n u s u a l  p r o c e d u r e s  t o  p r e s e n t  t h e  e v i d e n c e  can 
c a u s e  p r o b l e m s .  A  j u r y  w i l l  s e e  a l l  o f  t h e  o t h e r  t e s t i m o n y  live. 
T h e y  v e r y  w e l l  m a y  d r a w  n e g a t i v e  i n f e r e n c e s  a b o u t  t h e  d e f e n d a n t  
w h e n  t h e  t e s t i m o n y  o f  a y o u n g  w i t n e s s  is p r e s e n t e d  b y  t e l e v i s i o n  or 
o n e - w a y  m i r r o r s .  T h i s  a l o n e  c u t s  a g a i n s t  t h e  v e r y  i m p o r t a n t  
c o n c e p t  o f  t h e  p r e s u m p t i o n  o f  i n n o c e n c e .

W h i l e  t h e r e  w i l l  b e  n o  d i s t i n c t  f i s c a l  i m p a c t  o n  t h e  P u b l i a  
D e f e n d e r  A g e n c y  it is l i k e l y  a n  e x t e n s i o n  o f  t h e  s t a t u t e  w i l l  
e v e n t u a l l y  b e  s u b j e c t  t o  a c o n s t i t u t i o n a l  c h a l l e n g e .




