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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 422
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

Section 1 of this billamends AS 11.41 to provide that a person commits the crime of custodial interference
in the third degree if, being a relative of a child under 18 years of age or a relative of an incompetent person and knowing

that the person has no right to do so, the person intentionally takes, entices, or keeps that child or incompetent person
from a lawful custodian.

Custodial interference in the third degree would also apply to a person being a lawful custodian of a child
under 18 years of age and knowing that the person has no legal right to do so, the person takes, entices, or keeps the
child with the intent of denying access to the child by another person during a time when the other person has the legal
right under court order to be with the child. And, this provision would also apply to a person who fails to comply with
an order to allow visitation with the child by another person after being found in contempt for failure to comply with a

visitation order, or a person who has engaged in a pattern of intentional violation of court orders to allow visitation by
another person with the child.

Affirmative defenses to the crime are provided inthe bill including: the defendant's purpose was to protec
the child orthe defendant from imminent physical harm; the complainant has failed for a protracted period of time to excise
the complainant’s rights to physical custody or access to the child, or failed to give any notice to the defendant or a desire
to resume exercise of the complainant's right to physical custody or access; the acts giving rise to the charges were
consented to by the complainant; and the defendant, after providing or making a good faith to provide notice to the persor
entitled to access to the child, failed to provide access due to reasons that a reasonable person would believe were directh
related to the welfare of the child.

Custodial interference in the third degree would be a class B misdemeanor, exceptthata person previous!

convicted of the same offense would be guilty of a class A misdemeanor upon conviction for a second or additions
offense.

Current state law provides for the crimes of custodial interference in the first degree and custodis
interference in the second degree. The latter crime requires that a person being a relative, keeps a child or incompeten
person from a lawful custodian for a protracted period of time. The former crime includes the same elements and th
person causes the victim to be removed from the state.

Section 2 of this bill amends the state's child custody laws, AS 25.20, to provide fora comprehensive chil
visitation schedule between a custodial parent and a visiting parent. The schedule includes visitation on alternatin
weekends, school summer vacation, school spring vacation, Mother's Day and Father's Day weekends, Wednesday fc
school age children, and Christmas and Thanksgiving vacations. The schedule is also specific as to travel distanc
between parents, the day of week and the hour of the day when visitation periods are to begin and end, as may b
appropriate for the various specified vacations, Wednesdays, weekends, and three-day weekends.

This section also provides that a court shall include as a condition to a custody or visitation order
requirement that a party intending to relocate the temporary or permanent residence of a child shall give advance writte
notice of the intention to either the court or the other party, or both, at least 60 days before the intended relocation.

Heretofore, courts have had wide latitude to fashion child custody and visitation schedules, taking int
account the welfare of a child and the circumstances of the parents. However, under the bill, courts would be require
to fashion a visitation schedule as similar as possible to that set out in the bill in a manner that would least likely caus

harm or detriment to a child after consideration of the circumstances, finances of each parent, and the age and need ¢
the child.

In view of the specific visitation requirements set out in the bill, which go to the very hour when a visitatic
will begin and end, and where even a minor delay would be a criminal offense, the department is concerned that i
criminal prosecutors will be dragged into civil domestic relations disputes between the parents of dependent children.
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 422
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

is not unusual for people left unhappy and embittered after a failed marriage to seek to punish their former spouses, anc
they often use their own children for this pur* nse. This bill could encourage that to happen.

There are currently about 1,600 divorces, dissolutions, and annulments each year in Alaska that involve
dependent children, and for which the provisions of this bill would apply. The bill would also apply to past child custods
orders if application of the visitation schedule proposed in the bill results in an increase of visitation time of at least 2E

percent in an existing child custody order.

We cannot say exactly how many child custody orders will fall within the bill's provisions immediately, bu
it will certainly be several thousand within a few years. Of this number, the complaints of custodial interference in the
third degree may number in the hundreds within a few years. The Department of Law's prosecutors, who are alread’
trying to deal with substantial increases in violent crime during a time of reduced resources, cannot afford to becoirv
involved in disputes that are, for the most part, civil and personal in nature. Because of the uncertainty of the numbe
of potential complaints, we cannot determine an accurate fiscal impact, but it could become substantial in a short time
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CS FOR HOUSE BILL NO. 422(HES)
IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVE BUNDE

A BILL
FOR AN ACT ENTITLED

"An Act relating 1o custody and visitation rights."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 1141 is amended by adding a new section to read:
Sec. 1141.340. CUSTODIAL INTERFERENCE IN THE THIRD DEGREE,
(@ A person commits the crime of custodial interference in the third degree if
(1) being a relative of a child under 18 years of age or a relative of an
incompetent person and knowing that the person has no legal right to do so, the person
intentionally takes, entices, or keeps that child or incompetent person from a lawful
custodian; or
(2) being a lawful custodian of a child under 18 years of age and
knowing that the person has no legal right to do so, the person
(A) fails to comply with an order to allow visitation with
child by another person after being found in contempt for failure to comply

with a visitation order, or

-1- CSHB 422(HES)
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(B) has engaged in a pattern of intendonal violation of col

orders to allow visitation by another person with the child.
(b) The defendant has an affirmative defense to conviction under (a) of this
section if the defendant shows by clear and convincing evidence that

(1) the defendant’s purpose was to protect the child or the defendant
from imminent physical harm, the belief in the existence of the imminent physical
harm was reasonable, and the defendant sought the assistance of law enforcement
personnel, a public agency, or the court of any state before, or within a reasonable
time after, committing the acts giving rise to the charges;

(2) the complainant had, before the defendant committed the acts giving
rise to the charge, failed for a protracted period of time to exercise the complainant’s
rights to physical custody or access to the child, failed to give reasonable notice to the
defendant of a desire to resume exercise of the complainant’s rights to physical
custody or access, and neither failure was the result of the defendant’s denial of access
to the complainant or denial to the complainant of knowledge of the whereabouts of
the defendant;

(3) the acts giving rise to the charges were consented to by the
complainant; or

(4) the defendant, after providing or making a good faith effort to
provide notice to the person entitled to access to the child, failed to provide access to
the child due to reasons that a reasonable person would believe were directly related
to the welfare of the child, and allowed access to the child in accordance with the
court order within a reasonable period of time.

(c) Custodial interference in the third degree is a class B misdemeanor except
that a person convicted under this section after previously being convicted under this
section or under a law in another jurisdiction with substantially similar elements is

guilty of a class A misdemeanor.

* Sec. 2. AS 25.20 is amended by adding new sections to read:

Sec. 25.20.102. NOTICE OF RELOCATION, (a) The court shall include as
a condition of a custody or visitation order a requirement that a party intending to

relocate the temporary or permanent residence of a child shall give advance written

CSHB 422(HES) -2-
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notice of the intention to the court and the other party at least 30 days before the
intended relocation. The notice must be in the form and contain the information that
the court considers necessary under the circumstances.

(b) Notwithstanding (a) of this section, a party is not required to give 30 days’
notice of an intent to relocate a child to temporary residence in a shelter or safe home
that is part of a domestic violence or sexual assault program, as defined in
AS 18.66.900. However, the relocating party shall notify the other party of the
relocation within 24 hours after entering the shelter or safe home unless

(1) the other party is the alleged perpetrator of the domestic violence
or sexual assault causing the relocation; or

(2) the acceptance policy of the shelter or safe home prohibits the
relocating party from divulging the location of the shelter or safe home.

(c) Notwithstanding (a) of this section, a party is not required to give 30 days’
advance notice of relocation, but is required to give notice as soon as possible, upon
relocating a child

(1) due to eviction by a landlord,;

(2) for the purpose of obtaining medical care for the party or a member
of the party’s immediate family for an emergency life-threatening condition as certified
by a physician; or

(3) for the purpose of visiting a relative who is in an emergency life-
threatening condition as certified by a physician.

Sec. 25.20.104. MINIMUM VISITATION SCHEDULE, (a) Except as
provided in (b) and (c) of this section, in a proceeding in which child custody is
awarded to one parent arid visitation rights are awarded to the other parent, including
a dissolution proceeding under AS 25.24.200(a) but excluding a dissolution proceeding
under AS 25.24.200(b), the court shall award the visiting parent the following
visitation rights:

(1) 29.5 percent of the days and nights of the year, with specific days
and nights determined by the parents, except as provided in (2) - (4) of this subsection;

(2) the Thanksgiving period every other year,

(3) the school Christmas vacation period occurring before 9:00 o’clock

3 CSHB 422(HES)
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in the morning on December 25lh in the years in which the visiting parent has

visitation during the Thanksgiving vacation period,;

4) the school Christmas vacation period occurring after 9:00 o’cloc

in the morning on December 25th in the years in which the visiting parent does not
have visitation during the Thanksgiving vacation period.

(b) The court may vary from the requirements under (a) of this section if, after

consideration of the age, circumstances, and needs of the child, die court  findsthat

adherence to the requirements would cause harm or detriment to the child. The court
may vary from the requirements under (a)(3) - (4) of this section upon agreement of
the parents or upon a finding that the travel required between the residences of the
parent would make the schedule in (a)(3) - (4) of this section impracticable. If the
court makes a finding of impracticability, the court shall award the visiting parent the
entire school Christmas vacation period in the years when the visiting parent does not
have Thanksgiving visitation rights under (a)(2) of this section. A variation under this
subsection must be based solely on evidence in the record. The court shall find the
facts specially and include an explanation of its leasoning for ordering a variance
under this subsection.

(c) The court shall decrease the percentage specified in (a)'l) of this section
at the request of the parent with visitation rights.

(d) In this section,

(1) "school Christmas vacation period" means from 6:00 o’clock in the
evening on the last day of school before the beginning of the school Christmas
vacation period until 8:00 o’clock in the evening on the day before the resumption of
the school year, if a child is not in school, "school Christmas vacation period” means
the vacation period of the public school system where the custodial parent resides;

(2) "Thanksgiving period" means from 6:00 o’clock in the evening on
the Wednesday before Thanksgiving until 8:00 o’clock in the evening on the following
Sunday;

(3) "wvisiting parent" means the parent who does not have physical

custody of the child according to a court order.

*Sec. 3. AS 25.20.110 is amended by adding a new subsection to read:

CSHB 422(HES) 4

New Texc Underlined (DELETED TEXT BRACKETED]



© O N o O B~ W NDn —

W W N RN RN DN NN RNNDNPR B P B 2 B2 op oy
P O © ® N o O &~ W N P O © 00 N o o b w N P O

WORK DRAFT WORK DRAFT WORK DRAFT

(c) Intentional noncompliance with a court order to allow visitation with a
child, a finding of contempt for noncompliance with a court order to allow visitation
with a child, or a conviction of custodial interference in the third degree under
AS 11.41.340 constitutes a rebuttable presumption that there has been a change in
circumstances justifying a modification under (a) of this section if the modification is
in the child’s best interests.

* Sec. 4. AS 25.20.115 is amended to read:

Sec. 25.20.115. ATTORNEY FEE AWARDS IN CUSTODY AND
VISITATION MATTERS. Except as provided in AS 25.20.140(e), in [IN] an action
to modify, vacate, or enforce that pan of an order providing for custody of a child or
visitation with a child, the court may, upon request of a party, award attorney fees and
costs of the action. Except as provided in AS 25.20.140fe), in [IN] awarding
attorney fees and costs under this section, the coui. shall consider the relative financial

resources of the parties and whether the parties have acted in good faith.

* Sec. 5. AS 25.20.140 is amended by adding new subsections to read:

(d) In addition to monetary damages under (b) of this section, the court may

(1) order that the parent with visitation rights be given additional
visitation time with the child equal to or more than the amount of time missed because
of the other parent’s noncompliance with visitation orders; if the custodial parent has
previously, within three years, been found in contempt for noncompliance with an
order allowing visitation, the additional amount of visitation time ordered under this
paragraph shall be equal to at least twice the amount of time missed because of the
noncompliance;

(2) award to the parent with visitation rights reasonable expenses
incurred by the parent to locate or return a child and an additional sum in liquidated
damages in the amount of $100; however, if the custodial parent has previously, within
three years, been found in contempt for noncompliance with an order to allow
visitation, the liquidated damages under this paragraph shall be $250.

(e) If the court finds that an action under this section was brought in bad faith,
the court shall order the moving party to the pay to the nonmoving party all costs, full

reasonable attorney fees, and liquidated damages of $100.

5 CSHB 422(HES)
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* Sec. 6. AS 25.24.210(e) is amended to read:
(e) I the petition is filed by both spouses under AS 25.24.200(a), the petition
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must state in detail the terms of the agreement between the spouses concerning the
custody of children, child support, visitation, spousal maintenance and tax
consequences, if any, and fair and just division of property, including retirement
benefits. ~ Agreements on visitation rights must meet the requirements of
AS 25.20.104. Agreements on spousal maintenance and property division must fairly
allocate the economic effect of dissolution and iake into consideration the factors listed
in AS 25.24.160(a)(2) and (4). In addition, the petition must state

(1) the respective occupations of the petitioners;

(2) the income, assets, and liabilities of the respective petitioners at the
time of filling the petition;

(3) the date and place of the marriage;

(4) the name, date of birth, and current marital, educational, and
custodial status of each child bom of the marriage or adopted by the petitioners who
is under the age of 19;

(5) whether the wife is pregnant;

(6) whether either petitioner requires medical care or treatment;

(7) whether a domestic violence complaint has been filed during the
marriage by a member of the household;

(8) whether either petitioner has received the advice of legal counsel
regarding a divorce or dissolution;

(9) other facts and circumstances that the petitioners believe should be
considered;

(10) that the petition constitutes the entire agreement between the
petitioners; and

(11) any other relief sought by the petitioners.

*Sec. 7. AS 25.24.230(b) is amended to read:
(b) If the petition is filed under AS 25.24.200(a) and is subject to

AS 25.24.220(h), the court may grant the spouses a fina’ decree of dissolution and

shall order other relief as provided in this section if the court, upon consideration of

CSHB 422(HES)
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die information contained in the petition and the testimony of the spouse or spouses
at the hearing, finds that

(1) the spouses understand fully the nature and consequences of their
action;

(2) the written agreements between the spouses concerning child
custody, child support, and visitation comply with the requirements of AS 25.20.104
and are in the best interest of the children of the marriage, constitute the entire
agreement of the parties on child custody, child support, and visitation, and, as
between the spouses, are just;

(3) the written agreements between the spouses concerning spousal
maintenance and tax consequences, if any, division of property, including retirement
benefits, and allocation of obligations are just and constitute the entire agreement
between the parties;

(4) the spousal maintenance and division of property fairly allocate the
economic effect of dissolution and take into consideration the factors listed in
AS 25.24.160(a)(2) and (4);

(5) each spouse entered the agreement voluntarily and free from the
coercion of another person; and

(6) the conditions in AS 25.24.200(a) have been met.

* Sec. 8. MODIFICATION OF EXISTING ORDERS. The enactment of AS 25.20.104

under sec. 2 of this Act constitutes a change in circumstances requiring modification of an

order under AS 25.20.110(a) that was made before the effective date of this Act if

and

(1) a parent requests modification;

(2) application of AS 25.20.104 would result in an increase of visitation time;

(3) the modification is in the best interests of the child.

7 CSHB 422(HEY)
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CS FOR HOUSE BILL NO. 422( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

O ffered:

Referred:

Sponsor(s): REPRESENTATIVE BUNDE

A BILL
FOR AN ACT ENTITLED

"An Act relating to custody and visitation rights.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.41 is amended by adding a new section to read:
Sec. 11.41.340. CUSTODIAL INTERFERENCE IN THE THIRD DEGREE,
(@ A person commits the crime of custodial interference in the third degree if
(1) being a relative of a cnild under 18 year, of age or a relative of an
incompetent person and knowing that the person has no legal right to do so, the person
intentionally takes, entices, or keeps that child or incompetent person from a lawful
custodian; or
(2) being a lawful custodian of a child under 18 years of age and

knowing that the person has no legal right to do so, the person

(A) takes, entices, or keeps the child with the intent of denyin

access to the child by another person during a time when the other person has

the legal right under court order to be with the child;

. CSHB 422( )
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(B) fails to comply with an order to allow visitation with the
child by another person after being found in contempt for failure to comply
with a visitation order, or

(C) has engaged in a pattern of intentional violation of court
orders to allow visitation by another person with the child.

(b) The defendant has an affirmative defense to conviction under (a) of this
section if the defendant shows by clear and convincing evidence that

(1) the defendant’s purpose was to protect the child or the defendant
from imminent physical harm, the belief in the existence of the imminent physical
harm was reasonable, and the defendant sought the assistance of law enforcement
personnel, a public agency, or the court of any state before, or within a reasonable
time after, committing the acts giving rise to the charges;

(2) the complainant had, before the defendant committed the acts giving
rise to the charge, failed for a protracted period of time to exercise the complainant’s
rights to physical custody or access to the child, failed to give any notice to the
defendant of a desire to resume exercise of the complainant’s rights to physical
custody or access, and neither failure was the result of the defendant’s denial of access
to the complainant or denial to the complainant of knowledge of the whereabouts of
the defendant;

(3) the acts giving rise to the charges were consented to by the
complainant; or

(4) the defendant, after providing or making a good faith effort to
provide notice to the person entitled to access to the child, failed to provide access to
the child due to reasons that a reasonable person would believe were directly related
to the welfare of the child, and allowed access to the child in accordance with the
court order within a reasonable period of time.

(c) Custodial inteiference in the third degree is a class B misdemeanor except
that a person convicted under this section after previously being convicted under this
section or unaer a law in another jurisdiction with substantially similar elements is

guilty of a class A misdemeanor.

* Sec. 2. AS 25.20 is amended by adding new sections to read:

CSHB 422( ) 2
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Sec. 25.20.102. NOTICE OF RELOCATION. The court shall include as a
condition of a custody or visitation order a requirement that a party intending to
relocate the temporary or permanent residence of a child shall give advance written
notice of the intention to the court and the other party at least 60 days belure the
intended relocation. The notice must be in the form and contain the information that
the court considers necessary under the circumstances.

Sec. 25.20.104. MINIMUM VISITATION SCHEDULE, (a) Except as
provided in (b) and (c) of this section, in a proceeding in which child custody is
awarded to one parent and visitation rights are awarded to the other parent, the court
shall award the visiting parent at least the following visitation rights:

(1) 29.5 percent of the days and nights of the year, with specific days
and nights determined by the parents, except as provided in (2) - (4) of this subsection;

(2) the Thanksgiving period every other year;

(3) the school Christmas vacation period occurring before 9:00 o’clock
in the morning on December 25th in the years in which the visiting parent has
visitation during the Thanksgiving vacation period,

(4) the school Chrisnnas vacation period occurring after 9:00 o’clock
in the morning on December 25th in the years in which the visiting parent does not
have visitation during the Thanksgiving vacation period.

(b) The court may vary from the requirements under (a) of this section if, after
consideration of the age, circumstances, and needs of the child, the court finds that
adherence to the requirements would cause harm or detriment to the child. A variation
under this subsection must be based solely on evidence in the record. The court shall
find the facts specially and include an explanation of its reasoning for ordering a
variance under this subsection.

(c) The court shall decrease the percentage specified in (a)(1) of this section
at the request of the parent with visitation rights.

(d) In this section,

Q) "school Christmas vacation period™ means from 6:00 o’clock in t

evening on the last day of school before the beginning of the school Christmas

vacation period until 8:00 o’clock in the evening on the day before the resumption of

s CSHB 422( )
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the school year, if a child is not in school, "school Christmas vacation period" means
the vacation period of the public school system where the custodial parent resides;
(2) "Thanksgiving period" means from 6:00 o’clock in the evening on
the Wednesday before Thanksgiving until 8:00 o’clock in the evening on the following
Sunday;
(3) "visiting parent” means the parent who does not have physical

custody of the child according to a court order.

*Sec. 3. AS 25.20.110 is amended by adding a new subsection to read:

(c) Intentional noncompliance with a court order to allow visitation with a
child, a finding of contempt for noncompliance with a court order to allow visitation
widi a child, or a conviction of custodial interference in the third degree under
AS 11.41.340 constitutes a rebuttable presumption that there has been a change in
circumstances justifying a modification under (a) of this section if the modification is

in the child’s best interests.

* Sec. 4. AS 25.20.115 is amended to read:

Sec. 25.20.115. ALTORNEY FEE AWARDS IN CUSTODY AND
VISITATION MATTERS. Except as provided in AS 25.20.140(e), in [INI an action
to modify, vacate, or enforce that part of an order providing for custody of a child or
visitation with a child, the court may, upon request of a party, award attorney fees and
costs of the action. Except as provided in AS 25.20.140fe). in [IN] awarding
attorney fees and costs under this section, the court shall consider the relative financial

resources of the parties and whether the parties have acted in good faith.

* Sec. 5. AS 25.20.140 is amended by adding new subsections to read:

(d) In addition to monetary damages under (b) of this section, the court may

(@)} order that the parent with visitation rights be given addition

visitation time with the child equal to or more than the amount of time missed because
of the other parent’s noncompliance with visitation orders; if the custodial parent has
previously, within three years, been found in contempt for noncompliance with an
order allowing visitation, the additional amount of visitation time ordered under this
paragraph shall be equal to at least twice die amount of time missed because of the

noncompliance;

CSHB 422( )
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2 award to the parent with visitation rights reasonable expel
incurred by the parent to locate or return a child and an additional sum in liquidated
damages in the amount of $100; however, if the custodial parent has previously, within
three years, been found in contempt for noncompliance with an order to allow
visitation, the liquidated damages under this paragraph shall be $250.

e If the court finds that an action under this section was brought in bad faith,
the court shall order the moving party to the pay to the nonmoving party all costs, full
reasonable attorney fees, and liquidated damages of $100.

* Sec. 6. MODIFICATION OF EXISTING ORDERS. The enactment of AS 25.20.104
under sec. 2 of this Act constitutes a change in circumstances requiring modification of an
order under AS 25.20.110(a) that was made before the effective date of this Act if application
of AS 25.20.104 would result in an increase of visitation time of at least 25 percent and the

modification is in the best interests of the child.

5 CSHB 422( )
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 465-3867 or 465-2450

FAX (907) 465-2029 130 Seward Street, Suite 409
Mail S:op 3101 Juneau, Alaska 99801-2105
MEMORANDUM March 16, 1994
SUBJECT: Changes in CSHB 422(HES) (Work Order No. 8-LS1606\K)
TO: Representative Con Bunde

ATTN: Pattie Swenson

FROM: Terri Lauterbach / M kI1/"
Legislative Counsel

Enclosed is the draft version of CSHB 422(HES) that you requested. This
memorandum will explain the changes in this CS, compared to the "E" version of the
bill that the HESS committee considered on Monday and last Friday.

Section 1. There were concerns expressed in testimony that the penalties in section 1
could apply to a one-time failure to allow visitation or to a situation where visitation
was denied out of concern for the safety of the children. To address that concern,
the language at page 1 lines 12 - 14, of the "E" version has been deleted from the
HES CS. That ianguage would have applied the penalties when a person

takes, entices, or keeps the child with the intent of denying access to
the child by another person during a time when the other person has
the legal right under court order to be with the child.

Under the HES CS, criminal penalties could still be applied in cases where visitation
is denied after a previous finding of contempt by a court or if there is a pattern of
intentional violation of court orders to allow visitation.

There was also a concern by a witness about the type of notice that must be given
by a noncustodial parent who wants to resume visitation rights after a long period of
failing to exercise visitation rights. On page 2, line 12, of the previous CS, the term
was "any notice." In the HES CS, this has been changed to "reasonable notice" (page
2, line 12). The "reasonableness™ of the notice given would be determined by a court
(or jury) when the custodial parent presents this defense in a prosecution.
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March 16, 1994
Page 2

Section 2.

Sec. 25.20.102. NOTICE OF RELOCATION. The notice requirement of this
section has been changed from 60 days’ notice to 30 days’ notice and exceptions have
been provided in (b) and (c) for shelters, evictions, emergency medical needs, and the
need to visit relatives with emergency medical conditions.

Sec. 25.20.104. MINIMUM VISITATION SCHEDULE. The ambiguity of the
previous CS as to whether the minimum schedule is applicable in dissolution cases
has oeen clarified. The HES CS provides that the minimum schedule is applicable
to dissolutions except in cases where a spouse is absent and cannot be located after
reasonable efforts. This exception means that 29.5 percent visitation rights would not
have to be awarded to a parent who has abandoned the family.

The parties in a dissolution where both parents are present could still agree to
visitation that is less than 29.5 percent, but this clarification ensures that the parent
with visitation rights has the right to 29.5 percent if that parent wants it.

The phrase "at least” has been deleted from the last line of the lead-in language in
subsection (a). Since this section covers only situations where custody is awarded to
one parent and visitation rights to the other parent, the concept of visitation above
29.5 percent has no meaning. (Above 29.5 percent would be shared custody, not
visitation rights.) Therefore, the phrase "at least" had no meaning. Removing the
phrase does not limit the court’s discretion to award shared custody in appropriate
circumstances. Shared custody is not governed by this minimum visitation schedule.

The other change in this section concerns the Christmas visitation schedule. There
was some concern that splitting every Christmas vacation in half was not always best.
Therefore, subsection (b) provides that the parents may agree to a different
Christmas visitation schedule for any reason they want to. It also provides that, even
without an agreement of the parents, a court may award alternate Christmas
vacations to the visiting parent upon a finding that travel considerations make an
annual split impracticable.

Sections 3 - 5. No changes.

Sections 6 - 7. These sections are new to the bill. They implement the clarification
described under section 2 in this memorandum as to the applicability of the minimum
visitation schedule to dissolution proceedings.

Section 6 states that parental agreements in a dissolution that is filed by both parents
must comply with AS 25.20.104. Section 7 requires the court, before approving a
dissolution, to make a finding that the custody/visitation agreement complies with
AS 25.20.104. This will not require that all dissolution proceedings result in 29.5
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percent visitation rights. Since AS 25.20.104 includes a provision that a visiting
parent may request less than 29.5 percent visitation rights, a visiting parent may also
make that request in a dissolution proceeding. Therefore, a visitation schedu’e of less
than 29.5 percent can still comply with AS 25.20.104.

Section 8. This section is changed so that there is no longer a threshold requirement
that a visitation modification under this bill result in a 25% increase in visitation time.
In the HES CS, a modification isjustified if the minimum schedule in AS 25.20.104
would result in any increase in the visitation time.

This section is also clarified by the addition of paragraph (1). It is my understanding
that the committee’s intent is that modifications u.'der the new minimum schedule
will only occur if a parent requests a modification. If parents with old orders are
happy with their visitation percentage, there is no need for them to go to court for
a change. Section 6 was only intended to help unhappy parents who are seeking to
expand their visitation rights. The new language in paragraph (1) allows this result
and clarifies that not all orders will automatically be changed by this new law.

I hope this explains the new CS in sufficient detail. Please let me know if | can be
of further assistance.

TML:mi
94-061.mai

Enclosure



GLEMIiw >=TRwU I-E

ASSOCIATION FOR CHILDREN FOR ENFORCEMENT OF SUPPORT
Anchorage Chapter
P. O. Box 92910, Anchorage, AK 99509, 274-2010

March IS. 1994

Dear HESS Committee Members:

i speak for thousands of custodial parents (mostly women) and children around Alaska: this
DADS VENGEANCE bill should remain and die in committee. You are not seriously
considering Rep. Davis’ bill requiring dads to match rights with responsibilities...requiring
them to make use of the visitation they wanted. What about Rep. Martin’s bill making it a
crime to help someone avoid paying child support. If their bills are not good enough to leave
this committee - then certainly this piece of DADS VENGEANCE legislation should not

either.

cortstf: 3

Despite minor improvements to ££££££==since the last hearing, this bill continues to be a
"DADS VENGEANCE" bill - making women criminals while "dads" continue to impudently
refuse to ,.ay child support. Contrary to emotional testimony, enforcement of the criminal
non-"" poori law rarely occurs. Ask the Dept, of Law how' many non-custodial parents have
been jailed for not paying child support - and you will learn that it rarely, ifever, occurs despite
the fact that there are thousands who do not pay their support.

I have heard legislators and others state that the criminal sanctions won’t be enforced, so "don’t
worry about it." That isa smokescreen! Any law oim be enforced if someone chooses to do so.

RE: Work draft. p2, lines 10-16: Dad can stay out of his children’s lives for years, but if he
chooses, then your bill allows him to return and give "reasonable notice” and resume his
"rights” as a father, but never having hadtoTace up to his "responsibilities" of being a father.
Meanwhile, mom disagrees with his definition of "reasonable notice" - she is still arrested and
must argue what was "reasonable" in court.

Additionally, the legislature isnot equipped with the expertise or knowledge to determine what
kind of visitation is in the best interests of the child - by requiring a minimum amount of
visitation. Only the courts can get to the truth in custody and visitation matters - they hear



GLENDA J. STRAUBE
1318 N Street
Anchorage, AK. 99501
(H) 278-0840
(FAX) 272-2030

March 15, 1994

Members of the House HESS Committee
Alaska State Legislature

RE: CSHB 422 - Custody and Visitation Rights
Dear Conmiittee Member:

I urge you not to pass out of committee this "dads"” bill. Icall it such because a "dads" group
was responsible for the original work on this bill. The same "dads" group which fights to
decrease child support payments and weaken child support laws. They almost accomplished
this in the original bill by requiring enough visitation hours so that their child support
payments would decrease. Thank you for seeing through that trick and making those necessary
changes.

My testimony is not aimed at protecting myself or any selfish reason....my children are grown.
I will not be personally affected by this bill. But | have had experience with the issue of
visitation. By the way, | believe strongly that, in most cases, children should have access to
their parents. But this bil’ goes way beyond that. Since most custodial parents are moms, I will
use that term throughout to indicate custodial parents, and dads to indicate those with
visitation rights.

This bill is strictly aimed at placing all power in the hands of dads, while making moms
criminals. You may say that this won't happen if the moms behave and allow all the visitation
granted by this bill, but you have structured this bill so that if a mom has good reason to
believe that her child(ren) will be in danger - she will first be arrested in front of the children,
taken tojail, and face 90 days injail and a S1,000 fine. Meanwhile, she must find a lawyer and
the burden of proofison her shoulders. But, never mind, because the damage is already done.

Let me give you an example. There was only one time | denied my children’s dad visitation and
it was at their insistence. They had told me that their dad was drinking alot and that they had
been in two different one-car accidents with him and they were scared to death. |informed him
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that ljust couldn’t let them go with him because neither the kids nor | wanted them to face the
possibility that the next accident would be fatal. Their dad was very angry and threatened me.
Thereafter, he and his wife used that one time denial to continuously tell everyone that | was
always keeping the kids from him. The truth was that this occurred only once. But I did tell
him that unless he could stop drinking and driving he could not take them with him, but could
visit them in a more structured environment.

If this proposed law was in effect, he could have called the police and had me arrested. (He was
never drunk when he came to pick them up, so the police would have had to let him take the
children.) Meanwhile, my children would be traumatized watching mom carted olTin a police
car. i was one of the working poor at the time (too poor to afford a lawyer and too much
money to get a public defender), like many single mom with kids - especially since most don’t
see any child support payments. | would then be forced to defend myself (by clear and
convincing evidence) that I didn’t want to place my children's life injeopardy. And how would
| prove that? My word against his? There were no records of the accidents (he drove away
from them)....the kids couldn’t, shouldn’t or wouldn’t testify for me (they would have been with
their dad during my incarceration). So, I’m found guilty and sentenced to 90 days in jail.

Now you can say this won’t happen, but that’s simply bull! You should not be proposing or
passing laws which you either think won’t be enforced or for which you try and convince the
public they won’t be enforced. You say "don’t worry about it,” but in reality there’sa lot to be
worried about.

Remember the recent case of some nutty guy who wrote his own obituary for the Anchorage
Daily News so everyone would think he was dead - and then he left the state. This is the same
guy for whom a police officer in Eagle River or the Valley was intervening on behalf of with
the mother of his child - to convince her to let the child go with this man. Under this law, he
can now force such a thing. She would have gone to jail and this loony guy would have the
child? And are you willing to personally hold yourselves responsible for allowing this to
happen? And if my children had died in a car accident with their dad, after you forced me to
hand them over....what would you have said to me to make up for that incredible loss?

To sum it up, this is outrageous legislation aimed at making moms criminals - and
taking the kids away from their custodial parent while that parent tries to defend

themselves. How can you be willing to pass onerous laws aimed at putting these moms
once again under the thumbs
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of the dads, yet you laugh at the thought of Terry Martin’s bill which would make it
a crime to knowingly help someone avoid paying child support.

You are placing all the rights in the hands of the dads, with no accompanying
responsibilities. You may laugh at Rep. Bettye Davis’ bill which would require dads
to make use of their visitation, but once again it shows that you wish to give them all
the rights - with no responsibilities.

You would make moms criminals for protecting their children or for being set-up by
a vengeful dad, while the state refuses to enforce existing criminal sanctions against
people (primarily dads) who purposefully deprive their children of support as a way to
be vengeful to the ex-spouse or girlfriend.

You would make mom a criminal for refusing to let her kids go with a drug
addict...because she doesn’t have the money to go to court and change mandatory
visitation and he doesn’t have a needle sticking out of his arm so mom can’t prove he’s
a drug addict.

In closing, everyone screams that their aren’t enough police to deal with violent crime
right now, yet you are willing to have them continue mediating domestic
disagreements....you will now have them using their precious time arresting moms.
You’re willing to see them put moms in jail, but you can’t even get police to put
stalkers iu jail.

Sincerely,

.04



Texas
False Allegations to be Prosecuted

The Texas Department of Protec-
tive and Regulatory Services (DPRS)
plans to begin prosecuting family
members who make false abuse
reports, the first state known to
announce such a plan.

Janice Caldwell, executive director
of the agency, said the plan is
designed to concentrate limited
resources on serious cases, She said
some abuse reports are little more
than an effort to get the agency
involved in child custody disputes.
Making a false claim on child abuse is
illegal in Texas, but state law requires
people to report “suspected abuse.”

Ms. Caldwell said false reports
must be prosecuted if the agency is tc
handle the growing number of childj
abuse reports. During fiscal 1992,
DPRS investigated 107,276 reports of
suspected child abuse and neglect— 181
percent more than the previous year.

An editorial in the Houston
Chronicle September 1, 1993 support-
ed Ms. Caldwell's plan, as have attor-
neys and child experts from around j
the country.

CRC General Counsel Mikej
Oddenino, Arcadia, CA., wrote to Ms.
Caldwell that "...children who are not
actually abused by an individual are
truly abused when they wrongly
become the subject of an investigation
stemming from a false accusation. Of
course, who can measure the grief ar
adult experiences when falsely
charged with what is certainly the
most heinous of crimes."

[llinois

Illinois has passed a law that
makes visitation interference a crime.
If a parent denies access (visitation),
the police will be able to issue the
denying parent a citation to appear in
court on a petty offense. The conse-
quence would be a fine, but after three

Around the Country

'convictions, it would be considered a
misdemeanor.

The law, which amends the lllinois
Criminal Code, Section 10-5.5, says
“Every person who, in violation of the
visitation provisions of a court order
relating to child custody, detains or
conceals a child with the intent to
deprive another person of his or her
rights to visitation shall be guilty of
unlawful visitation interference.,”

The bill was signed into law by
Governor Jim Edgar on July 20,1993.

Ann Danner, CRC coordinator in
Illinois, credits CRC activist Jeff
Strang who worked with CRC lllinois
affiliates (Family lllinois) to educate
legislators about the needs of children
regarding enforcement of visitation.

“We hope this law will set a prece-
dent for other states to follow," said
Danner.

She said the next step is to work
with police and states attorney’s
offices in enforcing this new law.

New Directory of
Organizations Now
Available

Copies of CRC’s new “Parenting Inter-
national Directory,” the fifth edition of its
directory, is available in hard copy (updated
annually) and on IBM 5 1/4” and 3 1/2” disks
fupdated semi-annually). The cost is $12,00
for either format for CRC members, and
$15.00 for non-members.

The directory features:

* a state by state listing, in zip code order,
of parenting groups within a state;

* a special section that lists national orga-
nizations involved in parenting issues;

* a list of abbreviations of terms used in
the directory.

Because CRC does a great deal of network-
ing, and constantly updates its data base, the
directory can be relied on for accuracy.

The directory can be a valuable resource in
making referrals around the country' to and
from your organization.

Order your copy now from CRC.

10 Speak OutFor Children Winter 1993/1994

Child SupportBills
Contmueor ﬁom page 9

* expand the Parent Locator System to include visitation orders, At
present, the Parent Locator System can only be used to find the location
of parents who owe financial child support, and in parental kidnapping
cases.

The bill implements many of the recommendations ofthe Interstate
Child Support Commission’s report which was issued in 1992,

The Senate Finance Committee, which has jurisdiction over the
bill, can be reached by phone at (202) 224-4515.

CRC's View

CRC has decided to oppose S. 689 and H.R. 1600, following con-
sultation with our state chapter coordinators, because increased gov-
ernment regulation of only the financial child support aspects are
worsening the problem for children.

CRC's position is based partly on the following:

« “From a federal budget perspective, Child Support Enforcement
is an expensive disappointment,” says a report issued in June, 1992
by Republican House members E. Clay Shaw, Nancy L. Johnson and
Fred Grandy.

e A report provided by the General Accounting Office at the
request of Congresswomen Marge Roukema and Barbara Kennelly
and Senator Bill Bradley, released January 9, 1992 stated that 66
percent of mothers with a child support award who did not receive
payment from the fathers say it is because the fathers were unable
to pay. This data is not reflected in the legislation.
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8-LS1606VE.1 /
Lauterbach
3/12/94

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE BUNDE
TO: CSHB 422( ) Draft 8-LS1606VE

Page 3, line 10:

Delete "at least"



xVC 8-LS1606VE.217
T\ Lautcrbach
3/12/94

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE BUNDE
TO: CSHB 422( ) Draft 8-LS1606\E

Page 3, line 22, after "child.":

Insert "The court may vary from the requirements under (a)(3) - (4) of this section
upon agreement of the parents or upon a finding that the travel required between the
residences of the parents would make the schedule in (a)(3) - (4) of this section impracticable.
If the court makes a finding of impracticability, the court shall award the visiting parent the
entire school Christmas vacation period in the years when the visiting parent does not have

Thanksgiving visitation rights under (a)(2) of this section.”



8-LS1606NE.3 /
Lauterbach
3/12/94

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE BUNDE
TO: CSHB 422( ) Draft 8-LS1606\E

Page 5, line 12

Delete "of at least 25 percent"



8-LS1606VE.4 '

|- Lautcrbach
3/1274
AMENDMENT
OFFERED IN THE HOUSE BY REPRESENTATIVE TOOHEY

TO: CSHB 422( ) Draft 8-LS1606VE

Page 3, line 1, after "RELOCATION.":

Insert "(a)"

Page 3, after line 6:
Insert a new subsection to read:

"(b) Notwithstanding (a) of this section, a party is not required to give 60
days’ notice of an intent to relocate a child to temporary residence in a shelter or safe
home that is part of a domestic violence or sexual assault program, as defined in
AS 18.66.900. However, the relocating party shall notify the other party of the
relocation within 24 hours after entering the shelter or safe home unless

(1) the other party is the alleged perpetrator of the domestic violence
or sexual assault causing the relocation; or
(2) the acceptance policy of the shelter or safe home prohibits the

relocating party from divulging the location of the shelter or safe home."



8-L.S1606SE.6

Lauierbach
14/A
AMENDMENT
OFFERED IN THE HOUSE BY REPRESENTATIVE B.DAVIS

TO: CSHB 422( ) Draft 8-LS1606NE

Page 3, line 1, after "RELOCATION.”:

Insen "(a)"

Page 3, line 4:
Delete "60"
Insert "30"

Page 3, after line 6:
Insert new subsections to read:

"(b) Notwithstanding (a) of this section, a party is not required to give 30
days’ notice of an intent to relocate a child to temporary residence in a shelter or safe
home that is part of a domestic violence or sexual assault program, as defined in
AS 18.66.900. However, the relocating parry shall notify the other party of the
relocation within 24 hours after entering the shelter or safe home unless

(1) the other party is the alleged perpetrator of the domestic violence
or sexual assault causing the relocation; or

(2) the acceptance policy of the shelter or safe home prohibits the
relocating party from divulging the location of the shelter or safe home.

(© Notwithstanding (a) of this section, a party is not required to give 30 days’
advance notice of relocation, but is required to give notice as soon as possible, upon
relocating a child

(1) due to eviction by a landlord;
(2) for the purpose of obtaining medical care for the party or a
member of the party’s immediate family for an emergency life-threatening condition

as certified by a physician; or
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3) for the purpose of visiting a relative who is in an emergency life-

threatening condition as certified by a physician.”



8-LS1606VE.5

Lautcrbach
14/%
AMENDMEN T 7
OFFERED IN THE HOUSE BY REPRESENTATIVE B.DAVIS

TO: CSHB 422( ) Draft 8-LS1606\E

Page 1, line 10, after "(2)":

Insert "except as provided in (b) of this secdon,"

Page 2, after line 5:
Insert a new subsection to read:
"(b) A person may not be convicted under (a)(2) of this section for an act or
omission that occurred before the person was ordered to participate in mediation under
AS 25.20.085 for a dispute over visitation rights involving the same child whose

visitation schedule underlies the allegations under (a)(2) of this section."

Reletter the following subsections accordingly.

Page 2, after line 30:
Insen new bill sections to read:
"* Sec. 2. AS 25.20.080(a) is amended to read:
@ At any time within 30 days after a petition for child custody is filed under
AS 25.20.060 or a petition to enforce visitation rights is filed, the coun may order
the panies to submit to mediation. Each pany shall have the right to challenge
peremptorily one mediator appointed.
* Sec. 3. AS 25.20.080(c) is amended to read:
© If the mediator determines that mediation effons are unsuccessful, the
mediator shall terminate mediation and notify the coun that mediation effons have
failed. The custody or visitation proceeding, as applicable, shall proceed in the
usual manner.
* Sec. 4. AS 25.20.080(d) is amended to read:

-



d) Upon submission of the parties to mediation under this section, a pending
child custody or visitation proceeding shall be stayed for a period of 30 days or until
the court is notified that mediation effons have failed. All coun orders made during

the pending [CUSTODY] proceeding remain in effect during the period of mediation."”

Renumber the following bill sections accordingly.

Page 5, line 10:

Delete "sec. 2"

Insen "sec. 5"
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SPONSOR STATEMENT
CSHB 422

“An Act relating to custody and visitation rights.”

The divorce rate has risen rapidly since the mid 1960°s. The nation has
experienced many social problems that can be directly related to a child lacking a
relationship with two parents. Children of divorced parents have the right to
maintain a relationship with both parents, and gain the benefits that each has to
offer.

The amount of child visitation ordered by a court is the greatest concern to many
parents. The amount of visitation ordered by the court is directly related to the
amount of child support a non-custodial parent will have to pay. This bill is not
an opportunity to lower child support payments. It is an opportunity for non-
custodial parents to gain access to their children and to have an ongoing
relationship with them.

This proposed legislation provides minimum visitation guidelines for parents who
do not have shared custody or joint custody of their children. Present statutes do
not include any type of minimum visitation guidelines. This hole in the statutes

often results in the children being placed in the center of an emotional argument.

CSHB 422 contains some improvements. The significant changes include
flexibility for visitation times, and the ability of a parent to enforce court ordered
visitation has been strengthened.

Section 1 of HB 422 and CSHB 422 are identical. This section enumerates the
circumstances in which a person can be charged with custodial interference in the
third degree. Additionally, this section clarifies when custodial interference in the
third degree is a class B misdemeanor or a class A misdemeanor.

Both versions of HB 422 include a provision for notice of relocation. The CS
requires the court and the visiting parent to be notified 60 days in advance of the
custodial parents move. The notice must contain the information the court
considers necessary.



The original form of HB 422 provides visitation guidelines based on the age of
the children, their geographical location, and the time of year or day of the week.
CSHB 422 has deleted any reference to the age of a child. All children should
have access to both parents regardless of age.

The original HB 422 set minimum visitation guidelines for weekends, holidays,
and school vacations. These references are deleted in the CS in favor of a more
flexible schedule based on percentage of time (29.5%). In addition, a visiting
parent has the right to decrease the amount of visitation time if desired. The
reason 29.5% visitation is used is to avoid any decrease in the child support
payment. If a child is with the visiting parent more than 30% of the time the
payment of child support is calculated differently, and the payment is usually
decreased.

Both the HB 422 and CSHB 42,2 address intentional noncompliance with a court
order to allow visitation in section 3. The CS includes custodial interference with
visitation as a change in circumstance that will allow a parent to modify a
visitation order. Usual reasons for modification of a visitation order are
financial problems or illness of a child. Custodial interference will be a new
consideration.

Section 4 of both versions of this legislation remain the same. Attorney fee
awards may be awarded after consideration of the financial resources of the
parities.

Section 5 of HB 422 and CSHB 422 are the same in their intent. CSHB 422
allows the visiting parent to be awarded at least twice the amount of visitation
time that has been denied because of custodial interference, as well as monetary
damages. This section will be a deterrent to people who would deny access to
children without good reason.

The passage of this legislation will be a step forward for children. Parents are
divorced, children are not. The intent of this legislation is to exclude children as
a tool in negotiations during and after a divorce. They deserve the attention of
both parents in a consistent manner. | urge your positive support of this
proposed legislation.
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CS FOR HOUSE BILL NO. 422( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE BUNDE

A BILL
FOR AN ACT ENTITLED

"An Act relating to custody and visitation rights."”

WORK DRAFT

8-LS1606\E'-'
Lauterbach
3/11/94

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I. AS 1141 is amended by adding a new section to read:

Sec. 11.41.340. CUSTODIAL INTERFERENCE IN THE THIRD DEGREE,

(@ A person commits the crime of custodial interference in the third degree if

(1) being a reladve of a child under 18 years of age or a relative of an

incompetent person and knowing that the person has no legal right to do so, the person

intentionally takes, entices, or keeps that child or incompetent person from a lawful

custodian; or

(2) being a lawful custodian of a child under 18 years of age and

knowing that the person has no legal right to do so, the person

(A) takes, entices, or keeps the child with the intent of denying

access to the child by another person during a time when the other person has

the legal right under coun order to be with the child;

-1-

New Text Underlined [DELETED TEXT BRACKETED]

CSHB 422( )
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(B) fails to comply with an order to allow visitation with the
child by another person after being found in contempt for failure to comply
with a visitation order; or

(C) has engaged in a pattern of intentional violation of coun
orders to allow visitation by another person with the child.

(b) The defendant has an affirmative defense to conviction under (a) of this
section if the defendant shows by clear and convincing evidence that

(1) the defendant’s purpose was to protect the child or the defendant
from imminent physical harm, the belief in the existence of the imminent physical
harm was reasonable, and the defendant sought the assistance of law enforcement
personnel, a public agency, or the coun of any state before, or within a reasonable
time after, committing the acts giving rise to the charges;

(2) the complainant had, before the defendant committed the acts giving
rise to the charge, failed for a protracted period of time to exercise the complainant’s
rights to physical custody or access to the child, failed to give any notice to the
defendant of a desire to resume exercise of the complainant’s rights to physical
custody or access, and neither failure was the result of the defendant’s denial of access
to the complainant or denial to the complainant of knowledge of the whereabouts of
the defendant;

(3) the acts giving rise to the charges were consented to by the
complainant; or

(4) the defendant, after providing or making a good faith effort to
provide notice to the person entided to access to the child, failed to provide access to
the child due to reasons that a reasonable person */ould believe were direcdy related
to the welfare of the child, and allowed access to the child in accordance with the
court order within a reasonable period of time.

(c) Custodial interference in the third degree is a class B misdemeanor except
that a person convicted under this section after previously being convicted under this
section or under a law in another jurisdiction with substantially similar elements is
guilty of a class A misdemeanor.

* Sec. 2. AS 25.20 is amended by adding new sections to read:

CSHB 422( ) -2-

New Text Underlined [DELETED TEXT BRACKETED]
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Sec. 25.20.10*.. NOTICE OF RELOCATION. The court shall include as a
condition of a custody or visitation order a requirement that a party intending to
relocate the temporary or permanent residence of a child shall give advance written
notice of the intention to the court and the other party at least 60 days before the
intended relocation. The notice must be in the form and contain the information that
die court considers necessary under the circumstances.

Sec. 25.20.104. MINIMUM VISITATION SCHEDULE, (a) Except as
provided in (b) and (c) of this section, in a proceeding in which child custody is
awarded to one parent and visitation rights are awarded to the other parent, the coun
shall award the visiting parent at least the following visitation rights:

(1) 29.5 percent of the days and nights of the year, with specific days
and nights determined by the parents, except as provided in (2) - (4) of this subsection;

(2) the Thanksgiving period every other year;

(3) the school Christmas vacation period occurring before 9:00 o’clock
in the morning on December 25th in the years in which the visiting parent has
visitation during the Thanksgiving vacation period;

(4) the school Christmas vacation period occurring after 9:00 o’clock
in the morning on December 25th in the years in which the visiting parent does not
have visitation during the Thanksgiving vacation period.

(b) The coun may vary from the requirements under (a) of this section if, after
consideration of the age, circumstances, and needs of the child, the coun finds that
adherence to the requirements would cause harm or detriment to the child. A variation
under this subsection must be based solely on evidence in the record. The coun shall
find the facts specially and include an explanation of its reasoning for ordering a
variance under this subsection.

(c) The coun shall decrease the percentage specified in (a)(1) of this section
at the request of the parent with visitation rights.

(d) In this section,
(1) "school Christmas vacation period” means from 6:00 o’clock in the

evening on the last day of school before the beginning of the school Christmas

vacation period until 8:00 o’clock in the evening on the day before the resumption of

3- CSHB 422( )
New Text Underlined [DELETED TEXT BRACKETED]
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the school year; if a child is not in school, "school Christmas vacation period" means
the vacation period of the public school system where the custodial parent resides;
(2) "Thanksgiving period" means from 6:00 o'clock in the evening on
the Wednesday before Thanksgiving until 8:00 o ’clock in the evening on the following
Sunday;
(3) "visiting parent” means the parent who does not have physical

custody of the child according to a coun order.

* Sec. 3. AS 25.20.110 is amended by adding a new subsection to read:

(¢) Intentional noncompliance with a coun order to allow visitation with a
child, a Finding of contempt for noncompliance with a coun order to allow visitation
with a child, or a conviction of custodial interference in the third degree under
AS 11.41.340 constitutes a lebuttable presumption that there has been a change in
circumstances justifying a modification under (a) of this section if the modification is

in the child’s best interests.

* Sec. 4. AS 2520.115 is amended to read:

Sec. 25.20.115. ATTORNEY FEE AWARDS IN CUSTODY AND
VISITATION MATTERS. Except as provided in AS 25.20.140(e), in [IN] an action
to modify, vacate, or enforce that pan of an order providing for custody of a child or
visitation with c child, the court may, upon request of a party, award attorney fees and
costs of the action. Except as provided in AS 25.20.140fe). in [IN] awarding
attorney fees and costs under this section, the coun shall consider the relative financial

resources of the parties and whether the parties have acted in good faith.

* Sec. 5. AS 25.20.140 is amended by adding new subsections to read:

(d) In addition to monetary damages under (b) of this section, the coun may

(@) order that the parent with visitation rights be given additional

visitation time with the child equal to or more than the amount of time missed because
of the other parent’s noncompliance with visitation orders; if the custodial parent has
previously, within three years, been found in contempt for noncompliance with an
order allowing visitation, the additional amount of visitation time ordered under this
paragraph shall be equal to at least twice the amount of time missed because of the

noncompliance;

CSHB 422( )
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2 award to the parent with visitation rights reasonable expense
incurred by the parent to locate or return a child and an additional sum in liquidated
damages in the amount of 5100; however, if the custodial parent has previously, within
three years, been found in contempt for noncompliance with an order to allow
visitation, the liquidated damages under this paragraph shall be $2.50.
©) If the court finds that an action under this section was brought in bad faith,
the court shall order the moving party to the pay to the nonmoving party all costs, full
reasonable attorney fees, and liquidated damages of $100.
* Sec. 6. MODIFICATION OF EXISTING ORDERS. The enactment of AS 25.20.104

under sec. 2 of this Act constitutes a change in circumstances requiring modification of an

order under AS 25.20.110(a) that was made before the effective date of this Act if application

of AS 25.20.104 would result in an increase of visitation time of at least 25 percent and the

modification is in the best interests of the child.

5 CSHB 422( )
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February 26, 1994

House HESS Co-chair

Rep. Con Bunde,
Senate HESS,

Senator Steve Rieger,
Other legislators

chair

SUPPORT GROUP

Re: HB 422 VISITATION (PARENTING) GUIDELINES LEGISLATION

Dear Legislators,

Recent newpaper articles that appeared 1in the Juneau Empire
have attacked Rep. Con Bunde 1in regards to HB 422, which details
the parenting arrangements for families after a separation
or divorce.

The views expressed by a small vocal minority, whose only concern
is the collection of child support, does not address the more
important 1issue of continued parenting, which will benefit both
children and parents alike. Child support 1is not a substitute

for parenting, as it

is only a part of the equation.

Study after study, have indicated that the most critical aspect
in the well-being and best interest of our children, relates
to the continued parenting factor. While we have guidelines
for child support awards, we Jlack appropiate guidelines for
parenting arrangements (visitation). This 1is necessary due to
the lack of wuniform awards in parenting, which have unduely
burdoned parents and the court system alike, in a wave of
litigation. This litigation <causes further hardship on all
parties involved and is not in the best interest of the children.

Some factors to consider are:

**  Parents with shared parenting arrangements pay their support

in full and on time over 80-90%

** Parents without shared

45% of the time,
** 80% of the children that get
system come from single parent

both parents are not

**  The
aspect in

parenting is
and

importance of
the well-being

**  Terminology "Custody™
"Visitation" used
"Parenting"”

We support Rep. Con Bunde in his honorable

in the introduction of this legislation
dr* -
A~ Jim Al Arnesen, President
AFSG P.0O. BOX 111691 ANCHORAGE AK 99511-1691

parenting,
usually caused by parental

psychological
children and our future citizens.

of the time.

support less than
interference.

pay

into trouble with the justice

in the picture.

families, families where
the single most critical
health of our

term used for prisoners
in hospitals/funerals
appropiate terminology

intentions and wisdom
for the benefit of all.

(907) 344-7707 274-7358 FAX 344-954
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ASSOCIATION FOR CHILDREN FOR ENFORCEMENT OF SUPPORT
Anchorage Chapter
P. O. Box 92910, Anchorage, AK 99509. 274-2010

March IS, i994

Dear HESS Committee Members:

| speak lor thousands of custodial parents (mostly women) and children around Alaska: this
DADS VENGEANCE bill should remain and die in committee. You are not seriously
considering Rep. Davis' bill requiring dads to match rights with responsibilities...requiring
them to make use of the visitation they wanted. What about Rep. Martin’s bill making it a
crime to help someone avoid paying child support. If their bills are not good enough to leave
this committee - then certainly this piece of DADS VENGEANCE legislation should not

either.

CSA
Despite minor improvements to since the last hearing, this bill continues to be a

"DADS VENGEANCE" bill -making women criminals while "dads" continue to impudently
refuse to pay child support. Contrary to emotional testimony, enforcement of the criminal
non-support Jaw rarely occurs. Ask the Dept, of Law how' many non-custodial parents have
beenjailed for not paying child support -and you will learn that it rarely, if ever, occurs despite

the fact that there are thousands who do not pay their support.

| have heard legislators and others state that the criminal sanctions won't be enforced, so "don’t

worry aboutit." That isasmokescreen! Any law can be enforced if someone chooses to do so.

RE: Work draft, p2, lines 10-16: Dad can stay out of his children’s lives for years, but if he
chooses, then your bill allows him to return and give "reasonable notice" and resume his
"rights" as a father, but never having had toTace up to his "responsibilities” of being a father.

Meanwhile, mom disagrees with his definition of"reasonable notice" - she is still arrested and

must argue what was "reasonable"” in court.

Additionally, the legislature isnot equipped with the expertise or knowledge to determine what
kind cf visitation is in the best interests of the child - by requiring a minimum amount of

visitation. Only the courts can get to the truth in custody and visitation matters - they hear
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October 28, 1993
TO: ALL LEGISLATORS,
FROM: Jim A. Arnesen, President SUPPORT GROUP
Alaska Family Support Group, Inc.
P.O. Box 111691-1691
Anchorage, Ak 99511
(907) 344-7707 Fax 344-9540
RE: PROPOSED LEGISLATION (enclosed)
Dear Legislator,
Please find enclosed, proposed legislation and information
relating thereto.
The focus of our group is to promote positive changes to the
family law system. | believe the proposals enclosed will benefit
parents and children at very small cost, if any. While one of
the proposed bills is a major addition, the other three are
small in comparison.
The first proposal has to do with Visitation Guidelines for
divorcing parents and other non-married parents. Rather than
include the four pages in this packet, please refer to the latest
newsletter we sent to you. You will find the full proposal on
pages 6-10 of the Fall issue of our newsletter.
All  3f the oproposals are family oriented and are designed to
rectify some of the problems that frequently come up. The
cause of much of the ongoing litigation tying up our court system
dockets, with the resultant increase in costs to our court system
and parents can be addressed through the proposals.
Briefly stated, here is a short summary;
MINIMUM VISITATION GUIDELINES: Similar to child support
guidelines, these are a guide to follow in awarding child
visitation. They set a standard to Dbe followed with the best
interest's of the child in mind, as well as, enforcement
provisions and penalties.
CHILD REGISTRATION BILL: This short proposal would require
parents to register their child in schools, day care facilities,
etc. under the true name of the child. This would help to
alleviate the problems with "missing children™, parental
abductions, and related failure to adhere to visitation
schedules .
AFSG P.0O. BOX 111691, ANCHORAGE, AK 99511-1691 (907) 344-7707 274-7358

ALASKA FAMILY SUPPORT GROUP - JIM ARNESEN



October 28, 1993
Legislative Proposals
Page two

WORKER'S COMPENSATION LEGISLATION: The proposal would rectify
the discriminatory approach presently applied, wherein only
married parents or parents that claim the exemption on their
tax returns recieve the additional funds for dependents. The
bill specifically will allow for parents that are suppporting
their children through child support to recieve the same amounts
as other parents, because in such cases these parents are deemed
to be supporting dependents, and areentitled to the same amount.

WAGE GARNISHMENT LIMIT BILL: This bill wouldprohibit garnishing
wages to the point of not allowing an obligor enough monies
upon which to subsist. Even obligors need funds to live on,

and some states recognize this by imposing garnishment limits.

All of the proposals represent positive steps to correcting
the many areas of concern that affect children and their parents.

't is my hope thac you will seriously consider these proposals
and introduce them yourselves, or support them if you are not
in a position to introduce them.

If you have any questions, feel free to write orcall me.

Respectfully,

Jim A. Arnesen
President

Enclosures: Introductions to the proposals, proposed legislation,
proposed changes to statutory language.

cc: all Legislators



Dear Legislators,

Re: MINIMUM VISITATION GUIDELINES LEGISLATION
(A proposal based upon the Texas Model)

There exists a dire need for wvisitation guidelines and the
enforcement of visitation rights. It is conservatively estimated
that over 10,000 <children in Alaska are denied a relationship
with their "otherl parent, due to custodial interference, every
year. This is atrocious 1

One the one hand, we have repressive enforcement of child support
obligations, <calculated through formulas specified in our Child
Support Guidelines. And we all are aware of the ~consequences
if we fail to pay.

So why don't we have wvisitation guidelines and enforcement as
well ?2 It makes perfect sense to do so. The U.S. Census Bureau
statistics show:

* Fathers w/joint custody pay 90.2% of thechild support owed
* Fathers w/good visitation pay 79.1% of the child support owed
* Fathers w/neither (above) pay 44.5% of the child support owed
The statistics tell us a story. That when a parent has a

relationship with their children, <child support gets paid. The
big push the last few years has been in the area of child support
enforcement, but it has done little to correct the problem of
non-payment. Infact, the problem is growing and will get worse.
Support compliance is related to visitation !

The answer is to do what other states are doing. Create
visitation guidelines and enforce visitation | Michigan enforces
visitation with the same vengence and wvigor as support. Texas
recently enacted minimum visitation giudelines with enforcement
provisions. New Jersey prosecutes custodial interference,
seriously, and has penalties of up to 5 years, which have been
imposed on violaters. For some, such violations constitute basis
for a change in custody. The parent most Ilikely to encourage
visitation and an ongoing relationship with the other parent
is the one that should have custody.

In the latest mnewsletter we sent to you, you can find the
proposed MINIMUM VISITATION GUIDELINES, on pages 6-10. There
is also an article describing Michigan's Visitation Program
which is administered through their "Friend of the Court" system.

Il will expect that those legislators thatcan introduce this
important legislation will do so, and otherswill support this
much needed legislation!!!

Thank vyou, Jim A. Arnesen, Pres. Alaska Family Support Group



Study Finds Connection

The "complex interconnection between child support
and visitation problems, cspccialty in usual, maternal
custody situations” has been confirmed by a reportissued
by Jessica Pearson, director for the Center for Policy
Research, Denver, Colorado.

The report was based on interviews with 700 couples
and a study of five visitation programs (Wayne County,
Michigan,’Maricopa County, Arizona; Lee County, Florida;
Wyandotte County, Kansas; and Los Angeles, California).

The report concluded such things as:

* "the dramatically different complaints residential

andg{pnreside tial parents make about yisitation;, .
Ureprafe i G ldEa A

* “gquality enforcement programs and anrillaty ser-
vices (are needed) to deal with the many safety concerns of
residential parents'; and

10 sikak OurFor Cuiuikhh Fail 1992

Between Supportand Visitation

*“modest improvement in child support payment pat-
terns" (were reported), along with “a significant drop in
access relitigation in Kansas, but no change in child sup-
port relitigation."

The five sites that were studied offer different types of
visitation programs, including expedited complaint proce-
dures, supervised visitation, warning letters, telephone
monitoring ofvisitation, mediation, and group education.

The 700 couples who were studied used these programs
in 1989 and 1990.

The 193 page report, which includes a copy ofall data
collection instruments, is available from the Center for
Policy Research, 1720 Emerson Street, Denver, CO S0218
for $15.00 a copy.

The study was based on a grant from the State Justice
Institute., Alexandria, Virginia.
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Texas

Acceso Enforcement

A change in Court Rule 308a in
Texas encourages the courts to inves-
tigate any charge ofdenial ofaccess in
much the same mannerthatthe courts
investigate child supportviolations—
by the appointment of an attorney.
CourtrulesaiTect the everyday behav-
ior ofjudges and donotrequire legisla-
tive approval.

Jimmy lloyd of the Texas
Children's Rights Coalition, attributes
this emphasis on access enforcement
in the courtrules to:

_1 Passage of S.B. 188 — the
minimum access/visitation bilL_T]lte
new law, passed by the legislature in
1989 |, the first lime that any legis-
lature in the U.S. has set minimum
access (visitation) standards. Under
the guideline in S.B. 188,ajudge must
give a parent about 33 percent of the
time with the child on a year-round
basis. Ajudge may give more visitation
than this, but he can not go below that
amount, withoutgood reason. Because
S.B. 188 creates a rebuttable pre-
sumption, the judge must state the
reason for any variation,

2. PassageofS.B.826—thaTexas
"Friend of the Court" bill which pro-
vides for the enforcement ofvisitation
orders using an attorney ad litem
system. The courtis expected to assess
altorney’s feesagainst the person who

violates the visitation order.

The court rule, 308a (Suits Af-
fecting tho Parent-Child Relationship)
states:

""When thecourtnasordcred child
support or possession ofor accessto a
child and it is claimed that the order
hasbeen violated, the person claiming
that a violation has occurred shall
make this known to the court. The
courtmay appointa memberofthebar
to investigate the claim to determine
whetherthere is reason to believe that
the court order has been violated. If
tl oattorney in good faith believesthat
ti. e order has been violated, the at-
torney shall take the necessary action
as provided under Chapter 14, Family
Bode. On a finding of a violation, the
courtmay enforceits orderas provided
in Chapter 14, Family Code.

“Except by order of the court, no
fae shall be charged by or paid to the

attorney representing theclaiinant. If
checourtdeterminesthatanattorne/s
fee should bo paid, tho fee shall be
adjudged againat the party who vio-
lated the court's order. Tire fee may be
assessed as costs of court, or awarded
by judgment, or both.”
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New Jersey

Access Law Strengthened

AlawthattoughensNewJersey’s
child custody, visi-
tation, nnd paren-
tal kidnapping
provisions took ef-
fect in November,
1S90.

Thelowraises
interference with -
visitation toa crime /W'
ofthe third dcgree! ere
punishableby upto fiveyearsuririson
and $7,500 in a finel

The interfer-

ence can occur by a

person whotakes or

detains a minor

child in order to con-

ceal him and

thereby deprive the

Assemblyman child's parent,

JohnDoyle
guardian or lawful custodian of cus-
tody or visitation.

In addition to the penalties, a
person who is convicted ofany offense
under this law is required to make
restitution ofall reasonable expenses
and costa including counsel fees in-
curred by the other parent securing
the child’s return.

“The lows are clear. No parent
has the right to cut offanother parent
from their child,” said GovernorJim
Florio, in signing the bilL

The New Jersey Council for
Children’s Rights supported this bill,
and thanks the sponsors, .Assembly-
woman Marlene Lynch Ford, and As-
semblyman John Paul Doyle.
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Second

By Jim Arnesen

Non-cusiodial
*A% arc treated as “"second
class citj/cns" b> the
legislature, the courts and
society, with results that
discriminate against them.
A few examples of the
glaring inequities faced by
non-custodial parents are
vatesSk. presented here,

Legal representation is biased in
favor of custodial parents. We constantly
hear of cases where free legal services are
offered to mothers (usually custodial
parent), but not to fathers (usually non-
custodial parent). While 1 do not wish to
inflame the gender issue, these are cases
of gender discrimination that arc
prevalent here in Alaska and around the
country. Accused criminals arc afforded
free legal representation and proper due

parcnis

JIjljsij!

KT

process, but not law-abiding non-
custodial parents.
Another common discrimination

occurs when a non-custodial parent has
to apply for Unemployment or Worker's
Compensation Insurance. For married
persons, an additional amount is
awarded for each dependent in the home,
to assist in the support of dependents.

On the other hand, the additional
amount for dependents for unmarried
parents is not allowed unless the
unmarried parent is the parent that
claims the dependent on their tax return.
Usually, non-custodial parents arc not
able to do that, even though they support
their children through child support
payments. All parents that arc
supporting children should be afforded
ihe same and equal treatment.

When married parents go to the
bank to finance a purcharr whether it be
a home. car. boat, etc., .he amount of
monies expended for the support of their
children is rot a consideration for
qualifying purposes. They usually receive
the loans applied for. There is no implied
"child support.”

But when a non-custodial parent
goes to the bank for the same financing.

Class

they are frequently disqualified due to
the "child support" payments they have
to make. The child support payments are
considered a debt that reduces the ability
to repay the loan. Additionally, the
recipient of child support is able to use
the support payments as if it were
income in the review of a loan. Support
of children, should be
similarly  for both married
unmarried parents.

Married parents are not legally
required to send their children to college.
W hile many children do go on to
college, most find it necessary to obtain
financing for educational advancement.

considered
and

Sometimes the parents will pay for. or
assist in the matter, when they can alTord
to do so.

'n the case of non-custodial
parents, however, there arc cases where
they can be ordered to pay for college
education. In most of these cases, the
custodial parent’s income is rarely
considered, and the burden falls squarely
upon the non-custodial parent. It docs
appear discriminatory, in that only
divorced parents are ordered to send
their children to college. This should
apply equally to all parents or none at
all! !

A quick look at the Child Support

Speak Out For Families

Citizens

Guidelines will show thau in most cases,
only the non-custodial parent's income is
considered in determining the amount of
child support. In too many cases, the
child support guidelines are followed too
strictly, not allowing enough flexibility
for the circumstance involved, Both
parent’s incomes should always be
considered!

The most common ;omplaint is
parental interference in  visitation
matters. W hile the courts and the Child
Support Enforcement agencies
vigorously enforce monetary support,
very little is ever done to enforce parental
support (visitation orders). Visitation
should be enforced just as vigorously as
child suppon Parental support is equally
important, if not wore, than child
support!

The list goes on. The Civil Rights
Movement of the 1960s and the
Women’s Movement of the 1970s
delivered equality to many. However,
non-custodial parents did not benefit.
There arc many other situations where

non-custodial parents are faced with
discrimination. This is why we are
organized. Our legislative proposals
attempt to remedy some of these

problems. You can become part of the
solution by assisting in our efforts!

New Jersey Mom Cited in Child Custody Case

A 3l-year old Elizabeth woman
was indicted on charges of interference
with custody after she disappeared with
her 18-month old son. Union County
Assistant Prosecutor Brian Gillct said
the case was referred to the Child Abuse
Unit in March 1992 by the Family Court
afler the husband complained that his
wife had taken their son.

investigation of the case showed
the defendant obtained an order from the
Family Court granting her custody of the
then one-month old son. in January
1991. Under the terms of the order, the
father was permitted to have custody' of
his son on the first and third weekend of
every month and one day during a week.

. was gone,

When the father went to pick up his
son on Dec. 6. 1991, he found the wife
her telephone disconnected
and that she had quit her employment.

In April of 1992. Superior Court
Judge Mac Hunter awarded the father
full custody of his son, but the child’s
whereabouts remain unknowm.

The first count of the indictment
covers the period of Dec. 6, 1991 to
April 13, 1992, and the second count
covers the time the mother kept her son
from his father from April to present.

The woman could receive up to five
years in prison on each count.
Interference with Custody is a third
degree offense with mandatory jailing.
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Visitation boosts payments

Visitation is a key factor in achieving a
high level of child-support collections. This
factor is sadly disregarded by our state and
the Child Support Enforcement Divisij.*.

Michigan, which has enforced visitation
since 1919, enjoys the highest level of collec-
tions in the country, currently at 77 percent.
It enforces visitation with the same ven-
geance as monetary child support. It recog-
nizes the correlation between monetary sup-
port and visitation, and its parents and
children benefit.

In stark contrast, Alaska, which dees not
actively enforce visitation, can boast only a
meager 16 percent collection rate. CSED
refuses to get involved in any visitation
matter. Its use of enforcement procedures
without considering the merits of visitation
enforcement is doomed to failure.

The U.S Census Bureau came out with
statistics that clearly show the correlation
between visitation and support:

Par >nts with joint custody pay 90.2 per-
cent of the support on time.

Parents with good visitation pay 79.1
percent of the support on time.

Parents with neither of the above pay
44.5 percent of the support.

Payment of monetary child support is
directly correlated to parental support (visi-
tation). The lack of, or interference with,
visitation is crucially more important or
equal to a child's overall needs, as is child
support. More than 10,000 Alaska children
are denied access to a parent each year.
Should we continue to emphasize child-sup-
port compliance, and ignore the important
parenting aspects that will produce benefi-

cial results for a
e S ERHE)
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STATE COURT ADMINISTRATIVE OFFICE

SUPPORT AND VISITATION ENFORCEMENT ACT, MCL 552.601 bo 552.650

AN ACT to supplement statutes which provide for the enforcment of support
and visitation orders with respect to divorce, separate maintenance, paternity,
child custody, and spouse support; to prescribe the powers and duties of-the
circuit court and friend of the court; to prescribe certain duties of certain
employers and other sources of income; to provide for penalties and remedies;
and to repeal certain acts and part3 of acts.

552.601. Short title

Sec. 1. This act shall be known and may be cited a3 the "Support and visit—
ation enforcement act””.

552.602. Definitions

Sec. 2. As used in this act:

(@)  "Employer" means any individual, sole proprietorship, partnership,
association, or anate or public corporation, the United States or anK federal
agency, this state or any political subdivision of this state, any other state
or a political subdivision of another 3tate, or anyother legal entity which
hires and pays an individual for his or her services.

(b) "Friend of the court act™ means Act No. 294 of the Public Act3 of 1982,
being sections 552.501 to 552.535 of the Michigan Compiled Law3.

(c) "Income™ means any of the following:

(1) Commissions, earnings, salaries, wages, and other income due or {0 be
due 1in the future from his or her employer and successor employers.

(w) Any payment due or to be due In the future from a profit-sharing plan,
pension plan, insurance contract, annuity, social security, unemployment comp—
ensation, supplemental unemployment benefits, and worker"s compensation.

(m) Any amount of money which is due to the payer under a support order
as a debt of any other individual, partnership, association, or private or
public corporation, the United States or any federal agency, this state or any
political subdivision of this state, any other state or a political subdivision
of another state, or any other legal entity which is indebted to the payer.

(d) "Office of child support” means the office of child support established
in section 2 of Act No. 174 of the Public Act3 of 1971, being section 400.232
of the Michigan Compiled Laws.

(e) "Office of the friend of the court”™ means the agency created in section
3 of the friend of the <court act, being section 552.503 of the Michigan
Compiled Laws.

— —EXAMPLES FROM OTHER STATES - MICHIGAN  Waoad for Fncti tf&%
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() "Order of income withholding"means an order entered by the circuit
courtproviding for the withholdingof a payer®s income to enforce a child
support order pursuant to this act.

()] "Payer"” mean3 a person who is ordered by the circuitcourt to pay
support.
(h) "Political subdivision” means a county, city, village, township, educa-—

tional institution, school district, or special district or authority of the
state or of a local unit of government.

(i) "Recipient of support” means the following:
(/) The spouse, if the support order orders support for the spouse.

(U) The custodial parent or guardian, If the support order orders support
for a minor child.

(iii) The state department of social services, if support has been assigned
to the department.

(J) "Referee"™ means a person who is designated as a referee pursuant to the
friend of the court act.

(k) "Source of Income" means an employer or successor employer or any other
individual or entity that owes or will owe income to the payer.

vl) "Support"™ means either of the fallowing:

() The payment of money for a <child or a spouse ordered by the circuit
court, whether the order is embodied in an interinm, temporary, permanent, or
modified order or judgment. Support may include payment of the expenses of

medical, dental, and other health ~care, child care expenses, and educational
expenses.

e(u) The payment of money ordered by the circuit court under the paternity
act, Act No. 205 of the Public Acts of 1956, being sections 722.711 to 722.730
of the Michigan Compiled Laws, for the necessary expenses incurred by or for
the mother in connection with her confinement or of other expenses in connec—
tion with the pregnancy of the mother.

(m) "Support order"™ means any order entered by the circuit court for the
payment of support, whether or not a sum certain.

552.604. Provisions for order of incoae withholding; notice; effective date

Sec. 4. (1) After July 1, 1983, each support order entered or modified by
the circuit court shall provide for an order of income withholding.
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VISITATION ENFORCEMENT ACT (cont'd.)
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(3) An  order of commitment under section 35 shall separately state both of
the following:

(@) The amountof arrearage under the support order.
(b) The amount to be paid in order to be released fromtheorder ofcommit—
ment.
4 A commitment 3hall continue until the amount ordered to be paid under

subsection (2) (b) or (3) (b) Is paid but shall not exceed 45 days for the
first adjudication of contempt of 90 days for any subsequent adjudication of
contempt.

(5) The court may further direct that any portion or all of tho earnings of
the payer in the facility or institution .shall be paid to and applied for
support until the payer has complied with the order of the court, until the
payer is released pursuant to thi3 section from an order of commitment, or
until the further order of the court. IT it appears that the state or county
department of social services, or a local office of the 3tate department of
social -services, has contributed towards the support of the minor child or
children during the period of noncompliance with the order of the court, the
court, in the contempt proceedings, may order all or part of any lump 3um pay-—
ment to the office of the friend of the court or county <clerk to be paid to
that department or Jlocal office not to exceed the amount of thecontribution
made by that department or local office. The court may order the money paid to
the person or persons entitled to the money in weekly or monthly installments
by the office of the friend of the court or county clerk to the extent that the
court considers Installments necessary for support.

1Sochon 52533 or 562630

552.639. Violation of terms of commitment; escape

Sec. 39. (1) If a payer is committed to jail under section 33 (b) or 35 (2)1
and violates the conditions of the court, the court shall commit the payer to
the county Jail without the privilege provided wunder section 33 (b) or 35 (2)
for the balance of the period of the committment imposed by the court.

(2) If a payer Is committed to Jail under section 33 () or 35 (2) and
fails to return to the p..ace of confinement within the time prescribed, the
payer shall be considered to have escaped from custody and shall be guilty of a
misdemeanor, punishable by imprisonment for not more than 1 year.

Bocloi 26330 of F63HD)

Manual lor Friond o< tf Court
Mchigen
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552.641. Visitation violations; sanctions

Sec. 41. (1) Except as orovided in subsection (2), the friend of the court
shall do 1 or more of the following in a dispute concerning visitation of a
minor child:

(a) Apply a makeup visitation policy established under section 42.~
(b) Commence civil contempt proceedings under section 44.1

(c) Petition the court for a modification of existing visitation provisions
to ensure visitation, unless contrary to the best interests of the child. A
written report and recommendation shall accompany the petition.

) The friend of the court shall not invoke any option under subsection
if the parties resolve their dispute through an informal joint meeting or
through domestic relations mediation a3 provided under section 11 or 132 of the
friend of the court act.

"soctxxi 562642
25ection 562644
2Section 562311 or 56513

557-642. Makeup visitation policy for wrongful denial of visitation

Sec. 42. (1) Not later than 180 days after the enactment date of this
amendatory act, each circuit shall formulate a makeup visitation policy under
which a noncustodial parent who has been wrongfully denied visitation Is able
to make up the visitation at a later date. The policy shall not apply until it
is approved by the chief circuit judge or only circuit Judge of the circuit.

(2) Before a makeup visitation policy is applied in a particular case, the
office of the friend of the court shall send +to both parties a notice, by
ordinary mail to the person®s Jlast known address, that the policy will be
applied in their case.

3). A makeup visitation policy formulated and approved under this section
3haII include all of the following:

(a) Makeup visitation 3hall be the same type and duration of visitation g,
the visitation that was denied, Including but not limited to weekend visitation
for weekend visitation, holiday visitation for holiday visitation, weekday
visitation for weekday visitation, and summer visitation for summer visitation.

(b) Makeup visitation shall be taken within 1 year after the wrongfully
denied visitation occurred.

€Y
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(c) The time of the makeup visitation shall be chosen by the noncustodial

parent.

(4) Beginning upon approval of a makeup visitation policy formulated pursu—
ant to subsection (1), the office of the friend of the court shall keep an
accurate record of alleged visitation arrears and the noncustodial parent 3hall
give to the office written notice of an alleged, wrongfully denied visitation

within 7 days of alleged denial.

(5) Beginning upon approval of a makeup visitation policy formulated pursu—
ant to subsection (1), if a wrongfully denied visitation isalleged and the
friend of the court determines that action should be taken under section 41 (1)
(a),1 the following shall apply:

(a) The office of the friend of the court shall give to the custodial
parent within 5 days after receipt of the notice of denied visitation under
subsection (4) a notice, which shall contain the following statement in bold—
face type of not less than 12 points:

-FAILURE TO RESPOND IN 7 DAYS TO THE OFFICE OF THE FRIEND OF THE
COURT SHALL BE CONSIDERED AS AN AGREEMENT THAT VISITATION WAS
WRONGFULLY DENIED AND THAT OFFICE WILL ADJUST THE ACCOUNT OF
VISITATION ARREARS ACCORDINGLY."

(b) If the custodial parent make3 a timely reply contesting the alleged
wrongful denial of visitation, a hearing shall be held by a referee or a
circuit judge after notice is given to both parties.

(©) The referee or judge shall determine whether visitation was wrongfully
denied.

(d) If the hearing provided under subdivision (b) is held before a referee,
either party shall be entitled to a de novo hearing before a circuit court
judge as provided in section 7 (5) of the friend of the court act, being sec—

tion 552.507 of! the Michigan Compiled Law3.

(e) After a final determination that visitation was wrongfully denied, the
office of the friend of the court shall adjust the visitation arrears account

accordingly.

(f) The noncustodial parent shall give to the office of the friend of the
court and custodial parent a written notice of makeup visitation at least 1
week before a makeup weekday or weekend visitation or at least 30 days before a
makeup holiday or makeup summer visitation.

" section TR2641(1Xa).

ULV W Frvvxl 0( tho Coort
Md¥
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552.644. Conteapt action for visitation violations; sanctions

Soc. 44. (D) IT the office of the friend of the court determines that-,
action should be taken under section 41 (1) (b),1 the office of the friend of
the ~court shall commence a civil contempt proceeding to resolve a dispute
concerning visitation of a minor child by filing with the circuit court a peti—
tion for an order to show pause why either parent who has violated a visita—
tion order should not be held in contempt.

(2) If the court finds that either parent has violated a visitation order,
the court shall find that parent in contempt and may do 1 or more of the
following:

(a) Require additional terms and conditions consistent with the court"s
visitation order.

(b) After notice to both parties and a hearing, If requested by a party, on
any proposed modification of visitation, modify tne visitation order to meet
the best interests of the child.

(c) Order that makeup visitation be provided for the noncustodial parent to
take the place of wrongfully denied visitation.

(d) Order the parent to pay a fine of not more than $100.00.
(e) Commit the parent to the county jail.

(f) Commit the parent to the county Jail with the privilege of leaving the
Jail, during such hours as the court determines and under such supervision as
the court considers necessary, for the purpose of allowing the parent to go to
and return from his or her place of employment.

(3) A commitment under subsection (2) (e) or (f) shall not exceed 45 days
for the first finding of contempt or 90 days for any subsequent finding of
contempt.

(4) A parent committed under subsection (2) (e) or (f) 3hall be released if
the court has reasonable cause to believe that the parent will comply with the
visitation order.

'socaxi 52641 (1Kh).
552.646. CoMibsent of visitation violator

Sec. 46. (1) If a custodial parent is committed to Jail under section 44
(2) (e)7and violates the conditions of the court, the court shall commit the
person to the county jail without the privilege provided under section 44 (2)
(e) for the balance of the period of commitment imposed by the court.
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(2) IT a custodial parent is committed to jail under section 44 (2) (e) and
fails to return to the place of confinment within the time prescribed, the
custodial parent shall be considered to have escaped from custody and shall be
guilty of a ni3demeanor, punishable by imprisonment for not more than 1 year.

1Section SB2K2/0).
552-648. Repealer

Sec. 48. Act No. 239 of the Public Act3 of 1913» being sections 552.201 to
552.203 of the Compiled Laws of 1970, 1is repealed.

552.649. Contingent effectiveness

Sec. 49- This act shall not take effect unless the following bills of the
81lst Legislature are enacted into law:

() House Bill No. 4870.

(b) House Bill No. 4873- .

(c) House Bill No. 5257.
552.650. Effective date

Sec. 50. Except as provided in section 49, this act shall take efi.-t July
1, 1983.

M-yxi; (> Tis3/d ot tfvi Court
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UNIFORH CHILD CUSTODY JURISDICTION ACT. MCL 600.641 to 600.673

Table of Jurisdictions Wherein Act Has Been Adopted

For text of Uniform Act, and variation notes and®"annotation materials far
adopting jurisdictions, see Uniform Law Annotated, Master Edition, Volume 9-

Jurisdiction Statutory Citation

Alabama ..ocooemnii i Code 1975, 30-3-20 to 30-3-44.
Alaska .ooooeiiiiii i, AS 25.30.010 to 25-30.910.

Arizona ... A.R.S. 8-401 to 8-424.

Arkansas .....cooeieianaaaaa.. . Ark. Stats. 34-2701 to 34-2725.
California.................... West"s Ann. Cal. Civ. Code 5150 to 5174.
Colorado ... ioiiiiiiiiaao.. C.R.S. 14-13-101 to 14-13-126.
Connecticut ........ .. .. ....... C.G.S.A. 46b-90 to 46b-114.
Delaware ....oooooeoeaaaaao.. 13 Del.C. 1901 to 1925.

Dist. of Columbia............. D.C. Code 1981, 16-4501 to 16-4524.
Florida ... ... . oo ..., West"s F.S._A. 61.1302 to 61.1348.
(CTTo ] oo [ I 0.C.G.A. 19-9-40 to 19-9-64.
Hawa il .o oooe i HRS 583-1 to 583-26.

ldaho ..o IC 32-1101 to 32-1126.

LT inNOES e S.H.A. ch. 40, 2101 to 2126.
Indiana ....... i, West"s A.l1.C. 31-1-11.6-1 to 31-1-11-6-25.
l OWa coi e 1.C_A. 598A.1 to 598A.25.

Kansas .oooenieiii i ieaeaeaaan K.S.A. 38-1301 to 38.1326.

Kentucky  .ooiioieiii i KRS 403.400 to 403-630.

Louisiana ..oeeoeiiioeonnaanaan. LSA-R.S. 13:1700 to 13:1724.

Maine ... 19 M.R.S.A. 801 to 825.

Maryland ... .cooiiiieioannan.. Code, Family Law, 9-201 to 9-224.
Massachusetts ... .cocveeeemnan.. M.G.L.A. c. 2098B, 1 to 14.
Michigan ..o..ieiiiiiiiiianann. M.C.L.A. 600.651 to 600.673.
Minnesota ....... ... . .. ...... M.S.A. 518A.01 to 518A.25.
MESSISSIPPE  ceeoini i Code 1972, 93-23-1 to 93-23-47.
Missouri  ..o.ooooioiiiiiiiiiaao. V.AM.S. 452 .440 to 452.550.
Montana ...oeeoeree oo aeiaaaanan MCA 40-7-101 to 40-7-125.

Nebraska .o e R.R.S. 1943, 43-1201 to 43-1225.
Nevada  ..cioiiiimiii i N.R.S. 125A.010 to 125A.250.

New Hampshire .................. RSA 458-A:1 to 458-A:25.

New Jersey  oeuieeiiiaeaaaanan N.J.S.A. 2A:34-28 to 2A:34-52.

New Mexico  ..ooiiiioiiaeieoans. NMSA 1978, 40-10-1 to 40-10-24.
New Y Or K comuniee i iieaaaaaan McKinney®"s Domestic Relations Law, 75-a to 75-z
North Carolina............... G.S. 50A-1 to 50A-25.

North Dakota ...ovevveeunannn. NDCC 14-14-01 to 14-14-26.
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Jurisdiction

Statutory Citation

Ohio R.C. 3109-21 to 3109-37-

Oklahoma 10 Okl. St. Ann. 1601 to 1628.
Oregon ORS 109-700 to 109-930-

Pennsylvania 42 Pa.C.S.A. 5341 to 5366.

Rhode Island Gen. Laws 1956, 15-14-1 to 15-14-26.
South Carolina Code 1976, 20-7-782 to 20-7-830.

South Dakota

SDCL 26-5A-1 to 26-5A-26.

Tennessee . . T.C.A. 36-1301 to 36-1325.

Texas . . . . V.T.C.A. Family Code 11.51 to 11.75.
Utah . . .. U.C.A. 1953, 78-45c-1 to 78-45c-26.
Vermont . . . 15 V.S.A. 1031 to 1051.

Virginia .. Code 1950, 20-125 to 20-146.
Washington . West*s RCWA 26.27.010 to 26.27.910.
West Virginia Code, 48-10-1 to 48-10-26.

Wisconsin . . W.S.A. 822.01 to 822.25.

Wyoming . . . W.S. 1977, 20-5-101 to 20-5-125.

600.651. Purposes; short title
Sec. 651. (1) The general purposes of sections 651 to 673" are to:

(a) Avoid jurisdictional competition and <conflict with <courts of other
states in natters of <child custody which have in the past resulted in the
shifting of children from state to 3tate with harmful effects on their well—

being.

(b) Promote cooperation with the courts of other states so that a custody
decree or judgment is rendered in that state which can best decide the case in
the interest of the child.

(©) Assure that Jlitigation concerning the custody of a child take place
ordinarily in the state with which the child and his family have the closest
connection and where significant evidence concerning his Icare, protection,
training, and personal relationships is most readily available, and that courts
of this 3tate decline the exercise of Jurisdiction when the child and hi3
family have a closer connection with another state.

(d) Discourage continuing controversies over child custody in the interest
of greater stability of home environment and of secure family relationships for

the child.

(e) Deter abductions and other unilateral removals of children wundertaken
to obtain custody awards.

Marmot tor Friond o< tho Court
MY
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PREPARED BY CHAPTER 1 PAGE 9098
STATE COURT ADMINISTRATIVE OFFICE

(f) Avoid relitigation of custody decisions of other states in this state
insofar as feasible.

(9) Facilitate the enforcement of custody decrees or Judgments of other
states.

(h) Promote andexpand the exchange of information and other forms of
mutual assistance between the courts of this state and those of other states
concerned with the same child.

(i) Hake uniform the law of those states which substantially conforms to
sections 651 to 673-

) Sections 651 to 673 shall constitute the "uniform child custody Juris—

diction act" and shall be construed to promote the general purposes stated in
this section.

*socoora 600661 th 600670

600.652. Definitions

Sec. 652. As used In sections 651 to 673:1

(a) "Contestant" means a person, including a parent, who claims a right to
custody or visitation rights with respect to a child.

(b) "Custody determination” means a court decision and court orders and
instructions providing for the custody ofa child, including visitation rights.
Custody determination does not include a decision relating tochild support or
other monetary obligation of a person.

(c) "Custody proceeding”™ includes proceedings in which a custody determina—
tion is 1 of several issues, such as an action for divorce or separation, and
includes child neglect and dependency proceedings.

(d) "Decree or judgment" or ‘"custody decree or judgment"™ means a custody
determination contained in a Judicial decree or order made 1in a custody proceed—
ing, and includes an initial decree or Judgment and a modification decree or
judgment.

(e) "Home state" means the state in which the child 1immediately preceding
the tine involved lived with his or her parents, a parent, or a person acting
as parent, for at least 6 consecutive months, and in the case of a child less
than 6 months old the state in which the child lived from birth with any of the
persons mentioned. Periods of temporary absence of the named persons are
counted as part of the 6-month or other period.

(f) "Initial decree or judgment" means the first custody decree or Judgment
concerning a particular child.

U v+ fw vl Of ik CV*KI
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SEC. 303 OF TITLE IIl, CONSUMER CREDIT PROTECTION ACT, 15 USC 1673
15 USCS 1673- Restriction on garnishment

Sec. 1673. (a) Marraus allowable garniabsent., Except as provided in
subsection (b) and in section 305 C15 USCS 1675], the maximum part of the
aggregate disposable earnings of an individual for any workweek which s
subject to garnishment may not exceed

(1) 25 per centum of his disposable earnings for that week, or

(2) the amount by which his disposable earnings for that week exceed thirty

times the Federal minimum hourly wage prescribed by section 6(a)(Ll; of the

Fair Labor Standards Act of 1938 [29 USCS 206(a)(Ll)] in effect at the time

the earnings are payhble,
whichever is less. In the case of earnings for any pay period other than a
week, the Secretary of Labor shall by regulation prescribe a multiple of the
Federal minimum hourly wage equivalent in effect to that set forth in paragraph

2). .

Eh)) Exceptions. (1) The restrictions of subsection (a) do not apply in the
case of-

(A) any order for the support of any person JIssued by a court of competent

Jurisdiction or in accordance with an administrative procedure, which is

established by State law, which affords substantial due process, and which

is subject to judicial review.

(B) any order of any court of the United States having Jurisdiction over

cases under chapter 13 of title 11 of the United States Code (11 USCA 1301

et seq.]

(C) any debt due for any State or Federal tax.

(2) The maximum part of the aggregate disposable earningsof an individual for
any workweek which is subject to garnishment toenforce any order for the
support of any person shall not exceed-

(A) where such individual is supporting his spouse or dependent child (other

than a spouse or child with respect to whose support such order is used), 50

per centum of such individual's disposable earnings for that week; and

(B) where such individual is not supporting such a spouse or dependent child

described in clause (A), 60 per centum of 3uch individual's disposable earn-

ings for that week;
except that, with respect to the disposble earnings of any individual for any
workweek, the 50 per centum specified in clause (A) shall be deemed to be 55
per centum and the 60 per centum specified in clause (B) shall bhe deemed to be

5 per centum, if and to the extent that such earnings are subject to garnish-
ment to enforce a support order with respect to aperiod which is prior to the
twelve-week period which end3 with the beginning of such workweek.

Manual lor Friend of ffio Court

Mcd\on
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(c) Execution or enforceaent of garnishment order or process prohibited. No
court of the United States or any State, and no State (or officer or agency
thereof), may make, execute, or enforce any order or process in violation of
this section.

(Hay 29, 1986, P. L. 90-321, Title 111, 303, 82 Stat. 163; May 23, 1977, P. L.

95-30, Title V, 501(e)(1)-(3), 91 Stat. 161; Nov. 6, 1978, P. L. 95-598, Title
111, 312(a), 92 Stat. 2676.)
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NOTICE PURSUANT TO N.J. S. 2C:13-4 AS AMENDED

This Order provides fcr certain provisions [l'elating to custody
and visitation of minor children. You are hereby advised that it is a
crime of the third degree to interfere with the custody or visitation of a
minor child. The maximum sentence which could be imposed for violation
of this statute is imprisonment from three (3) to five (5) years and a fine
of up to Seven Thousand Five Hundred ($7,500.00) Dollars. .

You are further advised that the presumption of non-
imprisonment which normally applies to a first offense for a crime of the
third degTee, does not apply in cases where a party ;s found guilty of
interfering with custody or visitation.

fou are further advised that if the child is taken, detained,
enticed or concealed outr’de the United States; then interference with
custody or visitation is a crime of the second degree, for .which you are

suoject to imprisonment for a period of not less than five (5) nor more

5

than ten (10) years, as well as u fine of up to One Hundred Thousand

($100,000.00i Dollars.
-/

FROM

EXAMPLES FROM OTHER STATES - NEW JERSEY
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20:134.

Custody of children. A peraon, including u parent, guardian or other lawful
custodum. Is guilty of Interference with custody IT he:

{)) Thleb or deUhni a rrtiior child with Lhe latrjiose oi c. iceallug the Tir.nr child
8ua~tlicrthy dfriinYinR the cliifil'e olhtr parent a/custody or visitation of the minor
child; or

(2) After being eerved with proceu or having uctotl knowledge of an action
Bflectrng marriageor custody but pm-r to tlie tttuauce of a temporary or final orelcr
determining custody ami viritallon rights to » rolnor child, uheB. detains, entices or
conceals the child within or sulside the Stale for tlvc pulpose of gcprivit,.. tlie chtltTs
oilitler parent of cvilxty orvisiution, or to evade flie lunsdictiim of the courts Ofthia
Stale; : 1

1(3) After bein(l; served with proceta or having ectail knqwledge of & action
affcctinR the protecUve ecryices riL-edi of a chSTpurauaiil t(Tfjl)e 9 ofTKITftcvised
SUitute-s in an acUan affecting CJstodY, hut prior to tlic eestinnccon T ‘teinmxat>ry or
final orbtr~3clcrrruinng cuBAidy rights of iTrnlitor clillcITiskcstains, entices or
conceals the child within <r outside the State Tor the liuriHitc ~of cvadnj/ t3i
Juriailiction outlie courts oltliis Stale; or

(4)"After the Uauanco of a tcntporary or final order opccifyini® cubttjdv, visitation
otr joint cuBtody rigliU, Islets, deloint. cllbeta or conceals a nmTa7~clufJ~Tro;ii tlie
oilier parent in vftjution of the custody or visitation order.

Interference viiuli custody ia a crime of the tiiird deRfoe but tlie iiresumotion of
non iiniirisoninent tfcTTorth in BtiCiiccton C~0TT]3.S C'41-| for tTTirs| offerae of a
cnine ofilic third degree uhallnot _auplg. Hoviever.Tf toe~chlfd~ir taken, ditaiiicdl
enticed or concealed olUav.Ve thifc~TIniU IS 1otcs, interference with ciislody is n crrnie
of tlie se:omT«fegree.

la Cutlody of committed pei»uii«. A person is guilty of a crane of tin fourth
degree if lie knowingly takes or cnlhoa any committed jmruon uv/ny from lawful
custody vhen he iB not privileged to db so. "Cammilted perBori” means, in addition
to anyone committed under judicial warrant, any orphan, neglected or delimiuent
child, mentally defective or insane ptnon, or oilier dependent or Incompetent person

L*#t ndtfttiona in text Irxlkniitod by underline; driotlon* by oMkooot*

Interference Vrhti cuatoeiy

entrusted to aaother’o tuaUxJy by or through a recogniied aorisl agency or otlro”
wiae by authority of law.

c. Itis an affirmative dyfunae to a proseciiLian umk-r Butuecliun a of ddj section,
whicl. inusTlie proved by tlcar and convincing evTdciite, That:

(11 The ncloi reitBOiially believed that tie sclron waa Iteceanary to preserve tii«
chifil from imminent Jaiyer to rtTweffare. ITuwcve). no JefenBe shall be avalluUlo
pursusnl to thin auTisection if the actor does nnl,*a soon”u reasonably praciicabTe
nut [» no even; more tliun Il lionra after [obmg.i_30J{f prokctlinci. gire
notice prilte cbildV location to tlie police deparlmenl o flIx muniopairty where tic
cinld resided” llic office of~U7e county pr»secutor in (be colsity wlicre the cTul3
residtd, or~tlie DTviiuuin ofA'oulb »IcTTamifylk'rvTcet in~tKe~Tle]>airtmerit ofT lumaii
RervTci-a;

(2) Tlie actoir rcaaunsHy tnlieved that the tujiing”r jtetajidiig of the mincn thiid
wet coiiBeiiteil to by toe oilier pancut, cr'by an autiroirited Btstc agtiicy; or

(?) .US. <t'ld. being at Ihc lime of Llit Ukmgjir ctuKeahnent nut leas tlun 14-years
old, viva laben away afliiiT own \oITlimi and wubout punmoc to tomnill > cnmiiui
offente with QRagainst the clITilil.

d. It ia an *ffifm nb V1 Jefense to a prosecution under subsection a of thin seebon
tliut s tiurentTavinp thc riglit of cualO(fy~n:ii6iiri»Tilydndicve<fbe waulVeiciy from
iiniruTirit pbysical dnf.gtr from tlie oilier parent, firoyicfeiTUiSt tTiTTxXnth a\ing
cuatoty. sr. rutin aa ressonsbly praclictihk;

y]_fiiy4”nolic«™of t)..- child's locstlon to the police iepartmecrt of the nitirucij>»lity
wher£Tbe cVniiTiebided ~Ibt office of (be cojnty pruac-culorfn tlie ounnty where (be
cliilj reside® or *he fhivision of Yciutli'amPFunnlY~?ivelcvé 1o (be fleiarimeut of
Ifucniii Servicer; <>

(2) Oominenceti mi action affecting custody in an appropriate court.

< 'ihe offenses einiincmtcil In tliia section me continuous in natureand continue
for ao long an the chibris cunceslgcl or~4lelsnied. 1

f.jlj In addition to my other diaposition provided by law,a pernonconvicted
under subsfcetiem o. nf tliis accttoiv dial] male restitution ofuR reasonsble expcnseii
and costsTincfuf'iig riAsoiuiUle coaiisel fecti. incune.tThy tlie otln-r psixnt ui'serotinjc
the ckiU s return.

(2) In irniiObiux uenteiwe under Iubsectinn a. of tliis occlion the court shall
conskfer.In oddiliou to lie fncloru enumerated in d mpter 44 of Title of the TTew
Jersey Statute'

(@) Whether the tterson returned the child volnnlar.lv; and

(b) The length of time the child was concealed ur detained.

g._ As used in this acttion, <$l’aienl" means a iiarent, gusrdisn or other Iswft.l
custodian Jf~iTniinor

Amended by 1.1DB2, c¢. 13U, J 1, elf. I)cc. IS, 13B2, LltrttO. c. 'M, § 1. etf. Nov 14,

Asbcnitly JaiclUlasy Law and Putin Hafrly (eiinnilltet Slatenirut
Anocmbly, No. '2B47-L.)W<I, c¢. 101

The Asaciubly Judiciary, I-a/r and I'uVlic Safety Iknnuiittie rejmrts luor
nldy and with coiiiinittfcii aineiidinviiia Aasembly Hill No. idil'l.

'Ibis bill would reviae the law concerning the criminal offeree of inlerfer-
ii.g v/ilh ccBtody of d minor child

Currently, NJ S.2C;13-4 provides tint a jiersoii commits a crime (¥ the
fourth degree if he l.novringl) takes nr entices a child undtr the age of 18
from tin custody of the parent, guardian (L other lawful cuatodisn nf toe
child, when the perron hub no privilege lo do aa. or when lit dees an in
"'folation of a coun order. llowev-.r, this provision only protects the
custody rights of 1l parent who has obtained cuttody )iursubnt to a court
order. It does not deal with the problem of parental kidnappings which
take place befcne a Icymill nrdti is enUred.

last eddlUona In text Indloatad by undarAna; dalebont by atrhiaociKa



fi] tix otfcnx u i f
where Ihe ael'ir ku s jm<nl or Mjuaslenl cell-

Tin* bill would sddresa Live issue by providing that u person, including b
part-nt, guardian, or other lawful custodian, tommiUi lie crime of interfer-
ing with custody if he:

(1) Tskeg or detains a minor child in order to conceal him trod thereby
deprive the child's patent, guurdiun, cu lawful custodian of custody or
visitation, or

i'./) After being aervtxl w/di process or liaving actual knowledge of an
action affecting manrioge or custody liul prior to tlie uausnce of a tempo
rory or final order dclenmr-'ing cuotady or visitation right* to a tdnor child,
takes or conceali llm child for the purpose of d,epr|vm? the oll«r parent,
guardian or lawful custodian of cublody or visitation, or to evade the court™
juribdiclion, or

(8) After being aervtd with proceua or having actual knowledge of an
action affecting the protective aervire6 needs of a mii»r child pursuant to
Title 9 of the New Jersey Statulea in an fiction affecting Clplt0d¥, buI.Frlor
to a final order detennlrii g custody righto, lakes or conceals the child to
evade tfie court’s jurisdiction; or

(4) . After live issuance of a temporary or final order SRecifyi,ng cuslody or

visitation rights. U.Vcs or conceals a minor child from the oilief parent,

guardian orlawful custodian Iri violation of the order.

~'Hie till would also upgrsde the crime of interfering with custody, making

it a crime of fwE liiird degree. A crime of the third degree ia puiaubublc by

term of imprisonment of three lo five years, or u fine up to J .WXI), or both.

In addition lo Chcoe EcnaKlea, a person convicted of violating tlx law would

he required to make restitution of all reasonable txpenses and costa,

{HdUdhml ]restsontble counsel fees, incurred by tlx other parent io oecuring
e child's return.

Tlie committee amended the bhill to provide tliat the presumption of
non-imprisonment for a ftroi offender who commits a crime of the third
degree shill not aﬁ)ly to the third degree crime of interference with
custody. If the child 1s Uken, detained, enticed or concealed outside tht
United Stales thin the crime ia increased to a crime ol tlx second degree.
Tlie committee also eel an ouisidt limit of 24 Imurj as a "reasonably
practicable” time for tlie lime in which e parent must act by giving
notification to the groper authorities in order for the affirmative defense in
subsection ¢ of NJ.S. 2C:13~4 lo be available.

Senate Judlclcry Comiultict Ststenxnt
Assembly, No. 1188—L.1682, ¢. 1W

Presently, interference with custody is graded sta a crime of the fourth
degree if the person who interferes io not™t)>c child's parent or euuivblen*.
relation and if the person_ sets k,nowm?Iy or ‘with reckless disregtrd for the
child's safety, In"all oiler circunmiunctu, into ferei.ee with, custodP/ it
lghraded as a disorderly perrons offesse. There other cireui.-istoiKca_include

e coamuil situttiun ‘where the noncustodial parent removes the child from
the})hant_wnh Itgal custody to another bUU. Kxlraditioij from the other
btet/] Is. mil [Kissible because extradition is trn'y (lermhsible for tndiilatilr
offenses end dlsorderl¥ persons offenses ure nonindictable offrnsch. To
remedy the piolJcm o extradition in those circumstances, Assembly Ilill
No. 1188 would cIassm‘1 interference with cmtody under nil circumstance*
as s crme of tin fourth degree.
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INTRODUCTION TO A BILL CONCERNING
MINIMUM VISITATION GUIDELINES AND ENFORCEMENT

Divorce in its simplest terms can be separated into three areas of possible contention between
parents. These are (1) financial consideration, (2) custody of cniidren and (3) visitation by the
noncustodial ﬂarent. Children are often the real victims™ of al three and are frequently” held
ostage’ by the custodial parent depriving them of the emotional security of a two-parent family.
It truly goes against the nature of J)arenthooa to depend upon the cleverness of an attorney, the
honesty of an angered spouse and the discretions of the court system to be assured reasonable

vsitation to your own children.

"Visitation rights are essential legal rights of both the child and the parents
involved in a divorce. The nﬁht of the noncustodial ?arent and their child or
children to have access to each ether after divorce is a fundamental, Aomt right of
the parent and chiid with a basis in constitutional case law, which has held that the
rights to raise, have access to, and care for one’s own cniidren are more precious
than property .”%ht& are essential; and that the right to be with one's children is a
natural right with & higher moral claim than any economic right. In the past, the
right of visitation has virtually always been raised on behalf of the parent; however,

the child’s right to visitation is also protected by constitutional law."1

Much of the anger, frustration, and futility feit by the noncustodial parent as well as the expense
incurred in their efforts to obtain visitation could very well be removed by specific action of our
legislature. By following the enlightened bxample of Texas in which the Texas legislature set
minimum guidelines for visitation, rather than allowing terms of visitation to be set by the arbitrary
decisions of the courts would accomplish this very thing.

Regarding visitation, generally the guidelines adopted by the Texas legislature provide that, among
other things, noncustodial parents are to have the first, third, ana fifth weekends of the month from
after school on Friday to Monday morning, Wednesdaﬁ evening from after school until 800 pm
and in alternating years, a week at spring breax, a week at Thanksgiving, and a week before and
after Christmas which every other year induces Christmas day. mere is also a provision for four
weeks in the summer. This is an extensive bill and contains many other substantial parts. A bill
similar to the Texas bill would go far to alleviate fears of either parent concerning visitation. The
knowledge of both parents pricr to separation and divorce ihat specific laws apply which would
guarantee the noncustodial parent certain minimum visitation would remove one area of E)ossmle
contention. Both parents have the parental right of access to their children and they should know
what this is before decisions are made which will influence their life.

EXAMPLES FROM OTHER STATES - TEXAS



The major considerations of this Bill which the NJCCR is submitting for your consideration are as

follows.
The noncustodial parent has visitation:

The first, third and fifth weekend of each month starting after school Friday
until Monday morning or a time frame as mutually agreed by the parties and

put into an order
Every Wednesday from after school until school the following day. The

weekend of Father's Day if the visiting parent is the father or the weekend of
Mother's Day if the visiting parent is the mother

For one half the school spring break

Alternating Christmas vacation periods until 8:00 pm on the day pnor to the

resumption of the school year
The school Thanksgiving vacation period on alternating years

On alternating holidays
45 consecutive days during summer vacation period or at the election of the

visiting parent, two separate periods of consecutive days which total 45 days.

This is considered an extremely important biil by NJCCR and along with financial considerations,
lays the cornerstone for a program designed to eliminate many of the problems associated with

divorce and child custody.

"An overview of access (visitation) research. Anna D. Keller, ‘Children in divorced family
systems: New approaches.* Presentations at NCCFTs Fourth Annual Conference, October 13-15,

19809.



THIS ACT concerning the visitation rights of children and parents shall be known, and may be cited
as lhe "Minimum Standards of Visitation Rights and Enforcement Act." This act revises parrs of

the statutory laws R.S. 9:2-4 and R.S. 2C:13-4.

The Legislature finds and declares that it is in the public policy of this State to assure minor
children of frequent and continuing contact with both parents after the parents have separated or
dissolved their marriage, and that it is in the public interest to encourage parents to share the rights
and responsibilities of child rearing in order to effect this policy. The Legislature also finds and
declares that a parent's right to the preservation of his/her relationship with his/her child (ren)
derives from the fact that the parent's achievement of a rich and rewarding life is likely to depend
significantly on his or her ability to participate in the rearing of his or her chiid(ren). A chitd’s
corresponding right to protection from interference in the relationship derives from the psychic
importance to him or her being raised by loving, responsible, reliable adults. "No bond is more
precious and none should be more zealously protected by the law as the bond between parent

and child."

MINIMUM STANDARDS OF VISITATION RIGHTS

1 Purposes and Limitations:

(A) Minimum Standards --- The standards provided for in this subtitle are intended to
guide the courts of this State in determining the minimum period of time for child visitation.
Nothing herein shall be construed as limiting the courts of this State from establishing
visitation schedules which would provide a greater amount of visitation than that provided

for in this subtitle.

(8) Child Five Years of Age or Older — The standards for child visitation provided for in
this subtitle shall apply to a child five years of age or older.

(C) Child Less Than Five Years of Age — If a child is less than five years of age. the
court shall consider the standards provided for in this subtitle and shall establish a
visitation schedule as similar as possible to that provided for by suchstandards in a
manner consistent with the age, circumstances and needs of the child.

(D) Family With Multiple Children ---

(1) Ifthe parents have more than one child and all the children of the family are five
years of age or older, the standards provided for in this subtitle shall apply.

(2) Ifthe parents have more than one child and one or more of the children of the
family is less than five years of age, the court shall consider the standards provided
for in this subtitle and shall establish a visitation schedule as similar as possible to that
provided for by such standards in a manner consistent to the family, after
consideration of the ages, circumstances, and needs of all the children of the family.



Definitions:

A

In this subtitle the following terms have the meanings indicated:

(1) Parent — "Parent’ means the natural or adoptive parentof achild.

(2) Custodial Parent — "Custodial Parent” means:

(A) the parent who has been awarded the solecustody of a child by a child
by a court of competent jurisdiction; or

(8) in cases where joint legal custody has bean awarded to both parents, that
parent who is deemed to have physical custody of the child.

(3) Visiting Parent — *Visiting parent’ means:

(A) the parent who has been awarded the right of visitation with a child by a

court of competent jurisdiction; or

(8) in cases where joint legal custody has been awarded to both parents, that
parent who is having access to the child.

(4) Parental Rights — "Parental rights' mean the sum total of the rights of the
parent or parents in and to the child as well as the rights of the child in and to the
parent or parents. Th9 following are "parental rights' protected to varying degrees by
constitution: physical possession of child, which, in case of custodial parent, includes
day-to-day care and companionship of child; right to discipline chiid, which includes
right to inculcate in child parent's moral and ethical standards; right to control and
manage minor child’s earnings; right to control and manage minor child’s property;
right to be supported by adult child; right to have child bear parent's name; and right
to prevent adoption of child without parents' consent. These definitions apply to both

parents, not just custodial or noncustodial parents.

(5) Weekend — “Weekend" means:

(A) in the case of parents who reside SO miles or less apart, from 6:00 pm
Friday until the beginning of the school day on Monday or at the election of the
visiting parent from the end of the school day on Friday until the beginning of the

school day on Monday.

(B) in the case of parents who reside more than 50 miles but less than 100
miles apart, from 6:00 pm Fri» ,y until 8:00 pm Sunday or at the election of the
visitation parent from the end of the school day on Friday until 8:00 pm Sunday.

(©) in the case where a weekend period of visitation coincides with a school
holiday during the regular school term, or with a Federal, State or local holiday
during the school summer vacation period, the weekend period shall extend until
6:00 pm Monday on a Monday holiday or shall begin at 6:00 pm Thursday for a

Friday holiday, as applicable.



(5) School Summer Vacation Period ~ 'School Summer Vacation Period' means
the period of time from 6;00 pm on the last day of the spring school term until 8:00
pm on the day prior to the beginning of the fall school term.

(6) School Spring Vacation Period — 'School Spring Vacation Period"” means the
period of time from 6:00 pm on the last day of school pnor to the school spring
vacation until 8:00 pm on the day before school resumes.

17) School Thanksgiving Vacation Period -~ ‘School Thanksgiving Vacation
Period" means from 6:00 pm on the Wednesday before Thanksgiving until 8:00 pm on

the following Sunday.

(8) Standards — "Sir idards" means the minimum visitation periods as noted in
minimum visitation, weekends and weekdays and vacation and holiday visitation

sections following.

(9) School Christmas Vacation Period -- 'School Christmas Vacation Period"
means from 6:00 pm on the last day of school prior to the beginning of the school
Christmas vacation period until 8:00 pm on the day prior to the resumption of the

school year.
Mininum Visitation --- Weekends and Weekdays:

in any custody or visitation proceeding the court shall establish, at a minimum, the
following visitation schedule:

(A) the first, third, and fifth weekend of each month;

(8) the weekend of Father's Oay if the visiting parent is the Father ot the weekend of
Mother's Day if the visiting parent is the Mother;

(C) each Wednesday evening from end of the school day until school the following

morning; and

(D) the vacation and holiday visitation schedule.

Vacation and Holiday Visitation:

(A) In addition to the weekend and weekday visitation periods provided for, the court
shall also provide for the following periods of visitation durinc vacations and holidays:

(1) 45 continuous days during the school summer vacation period or, at the election
of the visiting parent, two separate periods of consecutive days which total 45 days;

(2) Either one half of the school spring (Easter) vacation period every year or the
entire school spring vacation period every other year at the election of the visiting

parent;

(3) Tne school Thanksgiving vacation period every other year; and



(4) The school Christmas vacation period as provided for in subsection (b).

(B) Special Rule for School Chnstmas Vacation Period —

(1) In those years which the child is with the custodial parent for the Thanksgiving
vacation period, the child shall be with the visiting parent from 6:00 pm on the last day
of school prior to the beginning of the school Christmas vacation period untii 8:00 pm

on the day prior to the resumption of 'e school year;

(2) In those years which the child is with the visiting parent during the Thanksgiving
vacation period, the child shall be with the custodial parent from 5:00 pm on
December 26th until 8:00 pm on the day prior to the resumption of the school year.

(3) In any case where the parents do not observe Christmas due to religious beliefs,
the court, at the request of either of the parents, may make alternative arrangements
with ragard to the school Christmas vacation period.

Parents Who Reside More Than 100 Miles Apart

If the parents reside more than 100 miles apart and distance and travel time considerations
are found by the court to make the standards provided for in their subtitle unworkable, the
court shall establish a visitation schedule as similar as possible to that provided for by
such standards in a manner that would least likely cause harm or detriment to the child
after consideration of the circumstances, and finances of each parent and the age and

needs of the child.
Variations From Standards:

(A) The court may vary from the standards provided for by this subtitle if after
consideration of the age, circumstances and needs of the chiid the court finds that
adherence to such standards would cause harm or detriment to the child.

(B) Any such variation shall be based solely on the evidence presented on the record and
the court shall issue written findings of facts and an explanation of its reasoning in varying

from the standards provided for in their subtitle.

General Terms:

(A) An election to be made by a visiting parent 3S provided for in this subtitle, shall be
made in such manner and at such time as the court deems appropriate under the

circumstances.

(B) The court may impose conditions as to travel between the residences of the paients
and methods of transferring children at designated times and places as the court may
ceem necessary and proper under the circumstances of the case.



8. Modifications of Orders:

(A) Subject to the provisions of paragraph (b) of the section, the adoption of the
standards provided for in this subtitle may be grounds for requesting a modification of a
chiid visitation order based on a material change in circumstances;

(B) The adoption of the standards provided in this subtitle may not be grounds for
requesting a modification of a child visitation award based on a material change in
circumstances unless the use of the standards provided for in this subtitle would result in

an increase of visitation time of 25 percent or more.

ENFORCEMENT OF VISITATION

Section I:

1. The performance of parental functions and the duty to provide child support are distinct
responsibilities in the care of a child. If a party fails to comply with a provision of a decree or
temporary order of injunction, the obligation of the other party to make payments for support or

maintenance or to permit contact with chiid is not suspended.

(A) A motion may be filed to initiate a contempt action to coerce a parent to comply with
an crder establishing residential provisions" for a child. If the court finds there is
reasonable cause to believe the parent has not complied with the order, the court may
issue an order to show cause why the relief requested should not be granted.

(B) If, based on all th9 facts and circumstances, the court finds after hearing that the
parent has not complied with the order establishing residential provisions for the child, the
court shall find the parent in contempt of court. Upon a finding of contempt, the court

shall order:

(1) The noncomplying parent to provide the moving party additional time with the
child. The additional time shall be equal to the time missed with the child, due to the

parent's noncorpliance;

(2) The parent to pay, to the moving party, all court costs and reasonable attorneys’
fees incurred as a result of the noncompliance, and any reasonable expenses in

locating or returning a child; and

(3) The parent to pay, to the moving party, a civil penalty of not less than lhe sum of

one hundred dollars.

(4) The court may also order the parent to be imprisoned in the county jail, if the
parent is prasently able to comply with the provisions of the court-ordered plan and is
presently unwilling to comply. The parent may be imprisoned until he or she agrees
to comply with the order, but in no event for more than one hundred eighty days.



3. On a second failure within three years to comply with a residential provision of a court-
ordered parenting plan, a motion may be filed to initiate contempt of court proceedings according
to the procedure set forth in subsection 2(a) and 2(b) of this section. On a finding of contempt

under this subsection, the court shall order:

(A) The noncomplying parent to provide the other parent or parr/ additional time with the
child. The additional time shall be twice the amount of the time missed with the child, due

to the parent's noncompliance;

(8) The noncomplying parent to pay, to the other parent or party, all court costs and
reasonable attorney's fees incurred as a result of the noncompliance, and any reasonable

expenses incurred in locating or returning a child; and

(C) Tne noncomplying parent to pay, to the moving party, a civil penalty of not less than
two hundred fifty dollars.

(D) The court may also order the parent to be imprisoned in the county jail, if the parent is
presently able to comply with the provisions of the court-ordered plan and is presently
unwilling to comply. The parent may be imprisoned until he or she agrees to comply with
the order but in no event more than one hundred eighty days.

4, For purposes of subsections (1), (2), and (3) of this section, the parent shall be deemed to
have the present ability to comply with the establishing residential provision unless he or she
establishes otherwise by clear and convincing evidence. The parent shall establish a reasonable
excuse for failure to comply with the residential-provision of a court-ordered plan by clear and

convincing evidence.

5. Any monetary award ordered under subsections (1), (2), and (3) of this section may be
enforced, by the party to whom it is awarded, in the same manner as a civil judgment.

6. Subsections (1), (2), and (3) or this section authorize the exercise of the court's power to
impose remedial sanctions for contempt of court and is in addition to any other contempt power

the court may possess.

7. Upon motion for contempt of court under subsections (1) through (3) of this section, if the
court finds the motion was brought 'without reasonable basis, the court shall order the moving
party to pay to the nonmoving party, all costs, reasonable attorney’s fees, and a civil penalty of not

less than one hundred dollars.

Section |l:

1. A relative of a person is guilty of custodial interference in the third degree if, with the intent
to deny access to such person by a parent, guardian, institution, agency, or other person having a
lawful right to physical custody of such person the relative takes, entices, retains, detains, or
conceals the person from a parent, guardian, institution, agency, or other person having a lawful

right to physical custody of such person.
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2. A parent of a chiid is guilty of custodia* interference in the third degree if:

(A) The parent takes, entices, retains, detains, or conceals the chiid, with the intent to
deny access, from the other parent having the lawful right to time with the child pursuant

to a court-ordered plan; or

(B) The parent has not complied with the residential provisions cf a court-orriered plan
after a finding of contempt under section 1 (3) of thisact or

(C) If the court finds that the parent has engaged in a pattern of willful violations of the
court-ordered residential provisions.

3. Nothing in (B) of this subsection prohibits conviction of custodial interference in the third
degree under (A) or (C) of this subsection in absence of findings of contempt.

4, The first conviction of custodial interference is a misdemeanor. The second or subsequent
conviction of custodial interference in the third degree is a class C felony.

Section llI:

1 The court shall not modify a prior custody decree unless it finds, upon the basis of facts
that have arisen since the prior decree that a substantial change has occurred in the
circumstances of the child or the parents and that the modification is necessary so as not to be to
the detriment of the child. In applying these standards, the court shall retain the residential

schedule established by the decree unless: ~ ———-
(A) The parents agree to the modification;

(B) The child has been integrated into the family of the petitioner with the consent of the
other parent.

(C) The child's present environment is detrimental to the child’s physical, mental or
emotional health and the harm likely to be caused by a change of environment is
outweighed by the advantange of a change to the child; or

(D) The court has found the nonmoving parent in contempt of court at least twice within
three years because the parent failed to comply with the residential time provisions in the
court-ordered plan, or the parent has been convicted of custodial interference in the third

degree.

2. A conviction of custodial interference in the third degree under Interference with Custody
(2C:13-4(a]) or Contempt of Court (9:2-4 or 2A:10-1 et. seq.) shall constitute a substantial change
of circumstances for the purpose of this section.

3. If the court finds that a motion to modify a prior decree has been brought in bad faith, the
court shall assess the attorney’s fees and court costs of the nonmoving parent against the moving

party.
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4, If there is a continuing pattern of visitation interference and the court has found the non-
moving party in contsrr.pt more than three (3) times, the moving party may institute child abuse

and cruelty proceedings under 9:6-1 et. seq.

Cruelty of the child wiil occur under continuing visitation interference and will consist in

any of the following acts:

(A) inflicting upon a child unnecessary suffering or pain, either mental or physical by
restraining tine child unlawfully from seeing his/her other parent;

(B) habitually tormenting, vexing or afflicting a child by continuous or frequent enial of
visitation or alienation of noncustodial parents;

(C) any willful act of omission or commission whereby unnecessary pain and suffering,
whether mental or physical, is caused or permitted to be inflicted on a child through the
denial of frequent and continuing contact with the noncustodial parent: or

(D) exposing a child to unnecessary hardship, fatigue or mental or physical strains that
may tend to injure the health or physical or moral well-being of such child by denial of
frequent and continuing contact with noncustodial parent or of alienation of the children by

one parent against the other parent.

If the court finds that child abuse and/or cruelty have indeed occurred under the above
definitions, the court shall consider it to be a change of circumstance and may bring criminal
charges against the defendant and/or reverse custody of tits child(ren) to the parent who has

baen interfered against.

Section V:

1 All court orders containing parenting plan provisions or orders of contempt, entered
pursuant to Section | of this act. shall include the following language:

WARNING: VIOLATION OF THE RESIDENTIAL PROVISIONS OF THIS ORDER
WITH ACTUAL KNOWLEDGE OF ITS TERMS IS PUNISHABLE BY CONTEMPT OF
COURT, AND MAY BE A CRIMINAL OFFENSE (2C:13-4(aJ). VIOLATION OF THIS
ORDER MAY SUBJECT A VIOLATOR TO ARREST.

Section V:

1 Any reasonable expenses incurred in locating or returning a child shall be assessed
against a convicted defendant under Interference with Custody (2C:13-4a) or Contempt of Court

(9:2-4 or 2A:1Q-1 et. seq.).

2. In any prosecution of custodial interference in the third degree, it is a complete defense, if
established by the defendant by clear and convincing evidence, that:

(A) The defendant's purpose was to protect the child, or himself or herself from imminent
physical harm, that the belief in the existence of the imminent physical harm was
reasonable, and that the defendant sought the assistance of the police, sheriff’'s office,



protective agencies, or the court of any state before committing the acts giving rise to the
charges or within a reasonable time thereafter;

(B) The complainant had, pnor to the defendant committing the acts giving nse to the
crime, for a protracted period of time, failed to exercise his or her rights to physical
custody or access to the child under an order granting visitation rights, provided that such
failure was not the direct result of the defendant's denial of access to such person;

(C) The acts giving rise to the charges were consented to by the complainant; or

(D) The offender, after providing or making a good faith effort to provide notice to the
person entitled to access to the child, failed to provide access to the child due to reasons
that a reasonable person would believe were directly related to the welfare of the child,
od allowed access to the child in accordance with the court order within a reasonable
period of time. Th6 burden of proof that the denial of access was reasonable is upon the
person denying access to the child.

3. Consent of a chiid less than sixteen years of age does not constitute a defense to an
action.

Section VI:

1 If any provision of this act or its application to any person or circumstance is held invalid,

the remainder of the act or the application of the provision to other persons or circumstances is

not affected.



NOTIFICATION PRIOR TO RELOCATION OF CHILD

Amends Title 9:2-2 (Child Custody and Visitation) of the the New Jersey Statutes by adding the
following section:

Sec. 17. Notification prior to relocation of child

In any custody or visitation proceeding, the court shall include as a condition of any
custody or visitation order a requirement that advance written notics be made to either the court,
the other party, or both, by any party intending to relocate the temporary and/or permanent
residence of a child within 60 days prior to the intended relocation. The court may require that
such notics be in such form and contain such information as the court may deem necessary and
proper under the circumstances of the case.



CHILD ENROLLMENT IDENTIFICATION BILL

AN ACT relating to the identification required for enrollment in public schools; providing

criminal penalties.

' BE frT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW JERSEY:

Identification Required for Enrollment

1 No later than the 30th day after a parent or other person with custody of a child enrolls the
child in a public school, the parent or other person or the school district in which the child most
recently attended school shall furnish to the school district:

(A) the child's birth certificate or another document suitable as proof of the child's
identity; and
(B) a copy of the child’s records from the school the child most recently attended if

the child has been previously enrolled in a school in this state or another state.

2. If a child is enrolled under a name other than the child's name as it appears in the
identifying document or records, the school district shall notify the missing children and missing
persons information clearinghouse of the child’s name as shown on the identifying document or
records and th-; name under which the child is enrolled. Tha information in the notice is

confidential and may be released only to a law enforcement agency.

3. If the inlormation required by Subsection 1 of this section is not furnished to the district
within tho time provided by that subsection, the district shall notify the police department of the city
or sheriffs department of the county in which the district is located and request a determination of

whether the child has been reported as missing.

4, The State Board of Education may adopt rules necessary to the implementation and
enforcement of this section, including rules providing for the types of documents that are suitable
for identification purposes under this section.

5. When accepting a child for enroliment, the school district shall inform the parent or other

person enrolling the child that presenting a false document or false records under this section is an

offense under Section and that enrollment of the child under false documents

subjects the person to liability for tuition or costs under Section of this code.

6. A person commits an offense if the person enrolls a child in a public school and fails to
furnish an identifying document or record relating to the child on the request of a law enforcement
agency conducting an investigation in response to a notification under Subsection 3 of this
section. An offense under this subsection is a crime of the fourth degree.



To: Legislative members

From: Daniel Anderson
P.O.Box 92674
Anch, Ak 99509-2674
(907) 248-3470

| would like to ask you to support the proposed legislative changes
brought forward by Jim Arnesen, President of the Alaska Family Support
Group October 28 1993 .

These proposed changes are a positive step in changing a system in
need of repair, the goal is keep it "ALL FOR THE KIDS". That is the mission
statement of the Courts , C.S.E.D, and all other agency so let's make
changes to support that.

| also believe other issues are still in need of addressing, one would be
the ease as to which one can deal with these agencies concerning the
children. Improving a little at a lime is like a giant step forward.

Please support and help make this effort, some of the changes stated
here are thing that no one ever knows about or hears about unless they
happen to you or some one close.

| personally am a father of two children that my ex-wife is going to do
what ever it takes to keep me from the kids. To date | have not had the
backing of the system to change that. It's a battle that | no longer can
fight because | can not win. She just gets told to cooperate and once out of
court laughs because | still can not see them. Even with a court order for a
given day, if she's not home or will not answer the door visitation is over.
Call the police and they w !l not enforce that order either. Is that in the
interest of the children

ALL FOR THE KIDS, lets help make it that way please.
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8 11.211.320 Alaska

Il yenn for litst degree sexual iissnull.
will) llic hexuiil assault sentence made
nmsenilivo tu tliu kidnapping sentence,
was nal excessive Wilson v. State. 1711
1'2il Ilia (Alaska Cl. App. 1183).

Tin* cnui't’s imposition of consecutive
sentences I'm tlie two kidnappings and mm
rtildiory arising nut of llm anmu transnc-
lion does not violalu tloulilu jeopardy
Walker v. Kntlell. 828 P.2d 1378 (9lli Cir.
19871, curl, denied. uU.S. , 109S. Cl.
309. 102 Me,121 328 (19881.

Composite sentence of 12 years for kid-
napping, first-degree physical assault,
and first-degree sexual assault not too le-
nient See (iarrison v. State, 702 P.2d 465
(Alaska CI. App. 19881.

Sentence found uxceaaive. — See
Hint/, v. State, 027 1''2d 207 (Alaska
19811.

Composite sentence of4 1 years for con-
victions of sexual assault in the first de-
gree, kidnapping, three counts of assault
in the third degree and one count of as-
sault in the fourth degree was excessive;

Sec. 11.41.320. C'UBtudiul inte

Statutes § 11.41.320

the defendant should not have received a
sentence in excess of oil years. Pallurson
v. State, 089 P.2d | Ifi (Alaska 1984).

Applied in Nuknpigak v. Stale, IMfi
1”.2d 215 (Alaska CIl. App. 19821; liidwell
v. Slate, 050 I*2d 592 (Alaskn CI. App
1983); linker v. Stale, 055 P.2d 132-1
IAlaska Cl. App, 19831; lleyiiolds v. Stale,
(ili-1 12d 021 (Alaska Ct. App. I19H3I;
Harry v. Stale, 075 P.2d 1292 (Alaska ClI
App 198*11.

(guoted in llmvell v. Stale, 728 P.2d
1220 (Alaska Cl. App. 1988),

Staled in Walker v ICndell, 850 I-.2d
w170 (91h Cir 19871

Cited in Nuknpigak v. Slate, 003 P,2d
913 (Alaska 19831; dohnson v. State, 005
1’.2d 500 (Alaska Cl App. 19831; Nylund
v Stale, 710 P.2d 387 (Alaska CIl. App.
1980); Newsom v. Slate, 720 I’ 2d 501
IAInskn CI. App. 1980); Ervin v. Stale,
701 P.2d 121 (Alaska Ct. App. 19881,
Hohison v. Stale. 703 P.2d 1357 (Alaska
Ct, App. 19881; While v. Slate, 773 P.2d
211 (Alaska Ct. App. 1989)

rference in llie first degree. (a) A

person commits the crime of cuslodinl iitlerfcruiicc in the lirst degree
if the person violates AS 11.41.330 and causes the victim to ho re-

moved from the state.

Ill) Custodial interference in the first degree is a class (J felony. (8 3

eh Ifiti SLA 1978)

NOTES TO

Prutrncled period. — Itolenlinn of
child in aniilher ulate for over a year intis-
ficd the "prulraeled period” requirement.
Cerlneh v. Stute, 099 P.2d 358 (Alaska ClI,
App. 1985).

Necessity defense nnavnlluhle. —
Thu trial court did not err in denying de-
fendant Hie right to rely on a necessity
defense in prosecution for custodiul inter-
vention in tlie first degree. Cerlaeh v.
Stale, 099 I'.Sil 358 (Alaska CIl. App.
19)151.

Collateral references. — fiction id'
loss of services as condition of action for
nhductmn of child, 72 AlLLR 817.

Kidnapping or other criminal ofTensc by
taking nr removal of child hy, or under

DECISIONS

Sentence tipliehi. — Senlenee of live
yeaia with throe years suspended for cus-
todial interference in the first degree, fal-
lowed by o five-year suspended imposition
of sentence for theft in the second degree,
was not exeuosive, where defendant had
seized his children in direct defiance nf a
court order and it was deemed necessary
to impose a substantia! suspended sen-
tence in order lo ileter him from future
criminal violalinus. Sandeliu v. Stale. 700
1"2d 1181 (Alaska Cl. App 1989)

authority of, parent or one in luco paren-
tis, 20 Al.IMth 823.

Validity, construction ami application
of statutes or ordinances regulating sex-
ual performance hy child, 21 Al.IMIh 239.

40

S 11.41.330 CitiMiNAt. Law § 11.41.37i

See. 11.41.330. G'uslodiul interference in the second degree,
(@) A person ouminils the crime of custodial interference in the second
degree if, being u relative of a child under 18 years of ago or a relative
of nr. incompetent person and knowing that the person has no legal
right to do so, tlie person lakes, entices, or keeps that, child or incom-
petent person from n lawful custodian with intent to hold the child in
incompetent person for u protracted period.

(h) Custodial interference in the second degree is a class A misde
mcunor. (§ 3 ch IfiG SLA 1978)

NOTES TO DECISIONS

Protracted period. — See mile under Stole. 899 I12d 358 (Alaska Ct. App.
same calchlino, AS 11.-11.329, (lerlach v. 1985)

Sec. H.41.H70. Definitions. In AS 11.41.300 — 11.41.370, unless
the context requires otherwise,

(1) "lawful custodian™ means a parent, guardian, or other person
responsible hy authority of law for the care, custody, or control of
another;

(2) "relative™ means a parent, stepparent, ancestor, descendant, sib-
ling, uncle, or aunt, including a relative of the suine degree through
marriage or adoption;

(3) "restrain™ means lo restrict a person's movements unlawfully
and without consent, so as to interfere substantially with the person’s
liberty by moving tlie persim from one place to another or hy confining
the person either in the place where the restriction commences or in a
place to which the person has been moved; a restraint is "without
consent"™ if it is accomplished

(A) hy acquiescence of the restrained person, if the restrained per-
son is under 1(1 years of age or is incompetent and the restrained
person's lawful custodian has not acquiesced in the movement or con-
finement; or

<H) hy force, threat, or deception. (5 3 cli I(i(i SLA 1978)

Cross references. — For definition »f
terms used in this title, see AS 11.81.900.

NOTES TO DECISIONS

Defense Unit victim was defendant's
relative. —The new criminal code, which
stiiles in AS 11.11.300(h)(1) Hint It is mi
iiirirnmlivo defense thnt defendant was u
relative nf the victim, provides fur a
broader exemption from (he kidnapping

statute 1Miin the absolute exemptimi for
the abductinn of a minor hy his parent
under former AS 11.15.250. Crump V.
State, 525 P.2d 857 (Alaska 19811.

Cited in GelInch v. Stale. 599 P.2d 358
(Alaska Ct. App 1985).
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NOTES TO

Scctlnii relatives ninny common law
disabilities. -- Sue smile cnlcliline in nnle
In AS 25 15.(Kit).

Ciillntcriil references. — Wife'B liabil-
ity fur nueussnrieH, Ifl ALII DOG

Linliilily of ninrrietl wiuiiun for nrlieles
purchased by her for which husband mil
linlile, 114 Al.il 010.

Wife's linbilily for necessaries furnished

Sec. 25.15.110. Lawn imposing

Statutes 8 25.15.110

DECISIONS

Anil cnnhloa wifn In huh her bus-

linuil. — See Hume ciilrliline in mile hi AS
2n.1f1.0GO.
liusliiiml, 11 AlLlldlh 1100.

Uincriininnlion against credit applicant
on Imsis of imirihil stains under liquid
Credit ()]iliurluuity Act (Ifl IJSCS 8§88 1001
ct Bel).), 55 AlIt Fed. -158.

' civil disabilities upon married

persons repealed. All laws Mint impose or recognize civil disabilities
upon a married person that are not imposed or recognized as existing

.is to the other spouse are repeal

ed. For any unjust usurpation of

aroperty or natural rights u married person has the same right to
tppenl individually to all courts for redress that the other spouse has.

§ 21-2-11 ACLA 1949; am § 99
NOTES TO

The statutes uf Alnyhii remove cer-
iilii diynhllltlc.H which at common law
Item! the wife during her coverture,
lecher v. Kcdly, 118 E. G81 tilth Cir.
9051.

The married womun's common-Imv dis-
bilily to brill); suit was ended by 1 series
f nets referred to no the Married
folium's Acts. The requirement that suit
e hruiighl by the husband when the wife
«as injured in aider that redress he nvnil-
lile was thereby ended. Schreiner v.
1(lit. flit) 1.2d -i(i2 (Alaska 197-11.

Itul the statutes tin not menu that
re husband Is answerable to the wife
1dmmtgcH for failure to supply her with
le necessaries of life, or for any other act
- failure of duty connected with or arts-
ig from the marital relation. Decker v.
edly, 1-18 F. GBI (9th Clr. 190G).
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ch 127 SLA 197-1)
DECISIONS

Wife liiih independent right to sue
fur loss of consortium. — See Schreiner
v. Fruit, 519 I".2d -IG2 (Alaska 197-1).

The Imsis for recovery is no longer the
loss of services, hut rather the Injury to
the conjugal relation. Therefore, the doit,
for relief for loss of consortium, in botli
husband and wife, should he given recog-
nitinii in Alaska. Schreiner v. Fruit, Sli)
P.2d 102 (Alaska 1971).

The interest to be protected is personal
to the wife, for she suffers 11 loss of her
own when the core, comfort, companion-
ship, und solace of her spouse is denied
her. Schreiner v. Fruit, 519 P.2d 402
(Alaska 197-11.

Quoted in Cramer v. Cramer. .'179 P.2d
95 (Alaska 19G3).
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Chapter 20. Parent and Child.

Section

10. Al-e of majority

20. Arrivul at majority upon marriage

80. Duly of parent anil child to maintain
each other

-10. Maintenance and education of minor
out of income of the minor’ll prop-
erty

-15. l-eqilimncy of children conceived by
artificial insemination

flO. legitimation by sui sequent mur-
riagu, acknowledgment in writing
nr adjudication

GO. Petition for award of child custody

70. Temporary custody of the child

Colinternl references. — 10 Am. Jur.
2d, Dastards, 5 1 et seq.; 42 Am. Jur, 2d,
Infants, 55 1-5, 28-57; 69 Am. Jur. 2d.
Parent and Child, § 1 cl seq.

Section

Il). Mediation of child custody mailer

90. Factors for consideration in award-
ing shared child custody

100 Reasons for denial to be set out

111). Modification of child custody or visi
tal ion

115. Attorney fee awards in custody and
visitation matters

120 Closure of custody proceedings and
records

18(1. Access to records nf the child

I'll). Action for failure lo permit visita-
tion with minor child

-18 C.J.S., Infants, 5 1-8(1; (>7A (U S,
Parent and Child, S 1 et nog.

Sec. 25.20.010. Age of majority. A person is considered to have
arrived ut majority at the age nf 18, and thereafter has control of the
person's own actions and business and has till the rights and is subject
to oil the liabilities of citizens of full age, except as otherwise providetl
by statute. <8 20-1-1 ACLA 1949; am 8 1ch 37 SLA 1959; am § 5 ch

63 SLA 1977)
NOTES TO

l.cgiHlulion amending Hcvernl provi-
sions of (he Chihlreu'H Act won port uf
mi nmnihiiH iige-Inw hill which resolved
ambiguities in several codes mid gener-
ally harmonized all Alaska Statutes with
the policy of a f9-yunr (now 18-ycarl age
of majority. Davenport v. McGinnis, 522
P.2d 1140 (Alaska 1974).

This section does not carry n broad
negative Implication, Itl.It v. State, 487
P 2d 27 (Alnsko 1971).

Nor Imply Dial infnnls nre incompe-
tent in all things. — The age of majority
statute does not imply a legislative judg-
ment that infants are incompetent in nil
things; it means nnly that persons uhove
the statutory age minimum nre cumpclciil
in till things except ns otherwise provided.
RI1.It v. Stule, 487 P 2d 27 (Alaska 1971);
Quick v. State, 599 P.2d 712 (Alaska
1979).

Regulation prohibiting persons till-

DECISIONS
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tier It) years from knowingly consum-
ing alcoholic beverages. — Sittce lilt ail
person under the age of 19 years from
knowingly consuming alcoholic beverages
is militarized by stulute |sec now AS
04.06.090), the regulation comes within
the "except ns otherwise provided by stat-
ute" exception to this section, which gives
the age uf majority os 18 years. Michael v.
State, 688 1’.2d 852 (Alaska 1978).

Support beyond ugc of innjoi Uy. —
The legislature did not intend lo provide
for pnst-majnrily educational support in
either mi original decree nr in a niudificn-
lion of the original decree. Dowling V.
Dowling, G79 P.2d 480 (Alasku 198-1).

Stated in I. AM. v Slute, 517 P 2d 827
(Aloskn 197G); Lawrence v Lawrence, 718
P.2J 142 (Aloskn 19861.

Cited ill Streb v. Streli. 774 P.2d 798
(Alaska 19891.
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Collateral reference!). ~ Stulnlory
change of age or majority us affecting pre-
existing status or rights, 75 ALR3d 228

See. 25.20.020. Arrival nl ninjorily upon marriage. A person
orrives nt the age ol'mnjorily upon being married according to law,
unless Liu: person is under the marriageable age of consent us defined
in AS 25.05.171(h), in which case the person reaches majority upon
reaching the marriageable age of consent. (§ 20-1-2 ACI,A 19*10; am
8 100 ch 127 SLA 197*1)

NOTES TO DECISIONS

Olletl in Itl.It v. .State, 187 I*.2il 27
(Alaska 11)7J).

Sec. 25.20.01)0. Duty of parent and child to maintain each
other. Bach parent is bound to maintain the parent's children when
poor and unable to work to maintain themselves. Bach child is hound
to maintain the child's parents in like circumstances. (8 21-0-1 AULA
19*19)

Crosjijfcrencua. — for persons linitio
fur support iiinl burial, are AS 47.25.230.

NOTES TO DECISIONS

Aparentiaobligated liotli by statute Stale entitled to reimbursement fur
mill at common law til support Ills or public assistance. — Although a support
licr children, even in the absence of a order which dnt*s nut rcipiire the noncus-
court order of support. Matthews v. Mat-  todial parent to make any child support
thews, 730 I’.2d 1298 (Alaskn 19871. payment is not a "support order" under

When parent perforins Ids duty. —  AS -17.23.120(a) Inow AS 25.27.12I)(nl|,
The parent perforins his duty when he  the Child .Support Enforcement Division
provides for his child whatever is neces- (CSKD) is entitled to reimbursement from
sary for its suitable clothing and mainte-  the noncustodial parent for public assis-
nance according to their situation nod  tance provided to thu child in an amount
condition in life. Stole v. Langford,_ill) determined by the stale in accordance
Ore. 251, 178 P. 197 (1918), construing  \yith a formula approved by the federal
similar Oregon statute, Secretary of Health and Human Services.

A parent's duty of support encom- Stale, Child Support Enforcement Div. v.

APV d“ty.dm”:e'mb”“f t‘r’]ther Pe™™  commons, 774 P.2d 181 (Alaska 1989).
sons who provide the suppor € paren Cbligution of futlier after divorce. —

owes, helongc to whomever supported the The obligation of the father is, after di-

children, and is simply an action on a i

debt. However, when a custodial parent YOrce, exactly the noma as it was before
seeks a inodilicntion of u divorce decree  dissolution ofthe marriage contract. State
which neglected to address either child V- Langford, 9I) Die. 251, 170 p. 197
custody or child support and also seeks 11918), construing similar Oregon statute.
reimbursement for past child support ex- How obligation measured. — The ob-
penditures, he nr she may join the claims, ligation of the father must be measured
and bring both by motion in the original ~ with reference to his nbility, honestly ex-
divorce action. Matthews v. Matthews, ercised, and with regard lo his financial
739 P.2d 1298 (Alaska 1987). resources. Slate v. Langford, 90 Ore. 251,
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178 p. 197 (1918), construing similar Ore-
gon statute.

Mother uf decedent in wrongful
death nctiun. — Mother of decedent did
not have the right to receive directly the
proceeds of the wrongful death action ns ii
statutory beneficiary by virtue of this noc-
tinn, which reipiiren each child lo iimtn-
taiu bis parents when they are poor and
unuldu to work and maintain themselves.
In re Estate of l'usluuk, 582 1'.2d 329
(Alaskn 1977).

Although this section establishes a duty
running between parent and child under
specific factual circumstances, it does not
create a light of nclion in the parent
against a third-party toil-feasor. Nor docs
it establish dependency ns u matter of

Collateral references. — Moral obli-
gation to support, 17 ALR 1307; 79 AlJt
13-18; 8 ALR2d 787.

Liability of parent for necessaries fur-
nished child, 42 Al.lt 150.

Parent's duty to support, 121 ALU 178.

Statutory family allowance to minor
children ns affected by previous agree-
ment or judgment for their support,- 8
AL113d 1387.

What voluntary ads of child, other Ilinn
marriage or entry into military service,
terminate parent's obligation to support,
32 ALR3d 1055.

Right of child to enforce provisions for
his benefit in parents' separation or piop-

ine/. In re Estate of I’uslu uk, 082 P.2i
(Alaska 1977).

Applicability of criminal mill
port statute. — The criminal nonsui
statute, AS 11.01.120, does not exten
ynnil those individuals expressly i
legally responsible for the suppuit
child by Ibis section and AS 47.2579
does not apply to all pparcnlo regardh
Ilieir actual relatir nship to the slc|
drcn. Dip v. Stale. 738 P 2d 1117 IAI
Cl. App. 1987).

Quoted in Dowling v Dowling
P.2d 48(1 (Alaska 1984); Slreb v. 8
774 P.2d 798 (Alaska 1989).

Cited in Malekos v. Chine Aim
Sup. Cl. Op. No. 2580 (Pile Nos !
58171, p.2d (1982).

Orly settlement agreement, 34 Al
1857.

Liability uf parent for support of
institutionalized by juvenile com |
ALU3d 838.

Validity, construction, and npplici
of statute imposing upon step parent
gulioii to support child, 75 AI.R3d |

Constitutionality of statutory prov
requiring reimbursement of publii
child fur financial assistance to aged
ents, 75 ALILhl 1159.

Child's right of action for loss of
port, training, parental attention, oi
like, against a third person ncgligentl
juring parent, 1l ALR 41b 549.

See, 25.20.0-10. Maintenance mid education of minor out nl
come of the minor’ property, If a minor who has a parent lix
has property from which income is sufficient for maintenance
education in a manner more expensive than the parent can reason!
afford, considering the situation of the parent’s family and all
circumstances of the case, Lhe expenses of the minor's muinteiui
and education may he defrayed out of the income of the property
whole or in part, as judged reasonable by the court. The expenses t
he allowed accordingly in the settlement of the accounts of the min
guardian. ;S 21-M-2 AULA 19*19; am i Mil ch 127 SLA 197*1)

Culliilontl refurcaccu. — Itesponsilal-
ity of noncustodial divoiced parent lo pay

far, ur contribute Li, casts (ifchild's cu
education, 99 ALH3Il 322
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Sec. 25.20.015. Legitimacy of children conceived by nrlifleiid
cial insemination performed by a licensed physician and consented to
in writing by both spouses, is considered for all purposes the natural
and legitimate child of both spouses. (§ 1 ch 122 SLA 1975)

devisor's note's, — Formerly AS 2 G.J.S.. Adoption of Persons, 52.
20.2U.U10. liunumhered in 1982. Mights nml nldigntions resulting Horn

Collateral references. — It) httninn nrlificinl insemination. 89 Al.lt
Ain.-ilir.2d, llusturds, A 1; 59 Am.Jur.2d, .|||[i 295

l'ureut nml Child, 8§ 2.

See. 25.20.050. Legitimation by subsequent marriage, ac-
knowledgment in writing or adjudication, (a) A child horn out of
wedlock is legitimated and considered the heir of the putative parent
when (1) the putative parent subsequently marries the undisputed
parent of the child; (2) the putative parent acknowledges, in writing,
being a parent of the child; or (1)) the putative parent isjudged by u
superior court, upon sufficient evidence, to be a parent of the child.
Acceptable evidence includes, hut is not limited to, evidence that the
pululivo parent’s conduct and bearing toward the child, either by word
or act, indicates that the child is the child of the putative parent. That
conduct may be construed by the court lo constitute evidence of par-
entage. When indefinite, ambiguous, or uncertain terms arc used, the
court may use extrinsic evidence to show the putative parent’ intent.

(b) The Bureau of Vital Statistics, ns custodian of the original cer-
tificates of birth of all persons born in the state, is designated us the
depository for such acknowledgment and adjudication. The acknowl-
edgment or adjudication shall be forwarded to the bureau in accor-
dance with appropriate regulations of the bureau, and shall be noted
on and filed with the corresponding original certificate of birth.

(c) In case of the birth in this slate ofa child out of wedlock and the
legitimation uflhe child in accordance with this section, ut the written
request of the parents, or either of them or of the legal guardian, or of
the person when of legal age, the Bureau of Vilnl Statistics shall
prepare and place on file a substitute birth certificate, in accordance
with the laws and regulations of the bureau pertaining lo new certifi-
cates of this type.

Id) The results of a blood lest, tissue-type lest, protein comparison,
or other scientifically accepled procedure shall be admitted and
weighed in conjunction with other evidence in determining the statis-
tical probability that the putative parenl is a legal parent of the child
in question. However, u scientifically accepted procedure that estab-
lishes a probability of parentage at 95 percent or higher creates a
presumption of parentage that may he rebutted only by clear and
convincing evidence.

20

§ 25.20.050 Maimtal and Domestic Relations S 25.

(e) On request of a parly in an action in which paternity i
tested and Lo which the stale is a parly, the court shall ordi
mother, the child, and the putative father to submit to u blooi
tissue-type test, protein comparison, or other scientifically ac<
procedure designed lo determine the statistical probability Ib:
putative parent is a legal parent of the child in question.

(1) Ifthe child support enforcement agency is a party in an act
which paternity is contested, the agency shall request the co
order the tests and procedures described in (e) of this section
agency may recover the costs of tests ns a cost of the action, <
that costs muy not be recovered from a person who is a recipient
under AS *17.25.310 — 47.25.-120 (Aid to Families with Depe
Children). () 21-3-3 ACIL.A 1949; am § 1ch 57 SLA 195”;am t
115 SLA 1957; am § 1ch 19 SLA 1950; am 3, 4 ch 144 SLA

am § 1 ch 59 SLA 1989)

Cross references, — Fur clfect of the
enactment nf(e) of this section on Ilulc 85,
Alnsko Holes of Civil Procedure, see § 3,
ch. 69, SILA 1989 in the Tetnpnrury ti.ul
Special Acts; for provisions relating to
registration olhirth ofa child conceived nr
horn out nf wedlock, see AS 18.50.160(d)-
(0.
Effect of amendments. — The 1989
amendment, effective November |, 1989,
added subsections (el and (0.

Opinions of attorney general. — This
section allows a substitute birth certifi-
cate when there is legitimization of the
child by inlermnrriage (providing proof is
altered that the marriage was between the
parents of the child), as well as by court
adjudication alone. 1959 Op. Alty Gen.,
No. 29.

Only the third method of legitimation is
specifically vested in the court. 1962 Op.
Alty Den., No. 13.

Ily implication, the Hurcau of Vital Sta-
tistics baa the power and duty tu make its
own determination of the fulfillment of
the first two conditions of legitimation.
1962 Op. Atty Gen., No. 13.

Necessarily involved in legitimation is
the administrative determination of illc-
gitimncy at the time an original both cer-
tificate is filed. 1962 Op, Atly Gen., No.
13.

For application of piesinnpltun of legiti-
macy to validity of original birth certifi-
cate, see 1962 Op. Atty Gen., No 13.

For right of child to legitimation proce-
dures, see 1962 Op. Ally Gen. Ni. 13.

An admission under null) or in writing

21

of paternity, in n foreign notion, c*
recognized as satisfying the reqin
of subdivision (a) (2) of this section
father acknowledge bis paternity
chilli as a method of legitimation
Op. Alty Gen., No. 13.

The bureau should recugui/e |
marriages ns sufficient under aubil
la)( 11 of Ibis section lo establish a
epical intermarriage aa a basis for
motion. 1962 Op Alty Gen., No.

For suggested standards of prool
Inhlisli Ibnt the man subsequently i
iag a mother is the father of her eh
purposes of Issuing n substitute hit
lIfieatc legitimating the child undi
division (a) (1), see 1962 Op All'y
No. 13.

For discussion of whnl constitute)
ficiont written acknowledgment of
hitv under subdivision (a)(2), see 19
All’y Gen., No. 11

Erroneous cnliiva in the original
certificates of children barn to
molheis naming Hie father are sign
to show a mother’s acknowledgment
lernity corroborating the clTccl of
queat inlerm' .tinge or written ml
cilgmenl of paternity by tile fathei
call lie established that the elite
made by the mother or at her reigns
such entries have no other evide
value. 1962 Op. Atty Gen, No 1

L'gitimatinn may !e effected by t
lean even though the ocknowledg
liter is married to another woman,
Ilie general policy uf lla- statute 191
Alt'v Gen., No. 13
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NOTES TO

wiivii acknowledgment of puluriiity
cull tie Nil'll. — UmIur Niu existing provi-
sions of subsection (a) of this section unit
AS 20.1t,.010(11) [now AS 25.23.0-10(n)|, mi
acknowledgment of paternity can liu fill'd
nl any time hufure tlie entry of o ileerec nf
niliiplioii. In re LA.Il 597 P.2d 513
IAlnskn 19791.

The niiii(> nf mi udnptiun petition does
lint preclude tlie liinlnijicnl fnllier from
Ilierciilter filing n wrillon nckmiwlmlg-
Ilienl uf his puluriiity nf the ttulijecl child,
tlieruliy legitimizing him. In re 1, A.ll,
597 P.2d 513 (Almdttt 1979).

Interpretation of the televnnl statutes
precintleR iidditlonnl eunuideinlimi of the
best interests uf the child in determining
whether u fnllier may legitimize the

Colinlerul references. — IU Am. Jur.
2d. llnstmil.s, 85 '15-59, 7-1-132.

I'roufa, genernllv, 2 Am. dur. I’OI", pp.
*115-153, G07-624; It Am. Jur. I'OF2i" pp.
727-753: 19 Am. Jur. POE2d, pp. 1-M.

Legitimation by subsequent innrringe,
27 Allt 1121.

Paternity, legitimacy, or legitimation
us determined in action for divorce, sepn-
ration, or annulment upon vacating or
opening decree, 55 ALK2d 1390.

Knee or color of child ns admissible in
evidence on issue of legitimacy or pater-
nity, or ns basis of rebuttal or exception to
presumption of legitimacy, 32 ALH3d
1303.

Presumption of legitimacy of child born
lifter annulment, divorce, or separation,
Hi ALILId 158.

Propriety ufexhibition of child Injury to
show fumily resemblance or Inch of it on
issue of paternity, 55 ALK3d 1087.

Death of putative father as precluding
action far determination nf paternity or
child support, 58 ALH3d 188

Admissibility, in disputed paternity

DECISIONS

adoptee during the pendency nf nil adop-
tion proceeding and so foreclose adoption
absent his consent In re I,,A.M.. 597 I*.2d
513 (Alaska 1979).

Esliihllshmeni preclusion nnlur on
iliieHtliin of paternity. — The superior
court laid discretion la enter an establish-
ment.pi collision order on the tpicnliim uf
paternity, where the ullcgcd father will-
fully vininted the court's order hy provid-
ing false evidence. Dude V. Stale, Child
Support Enforcement Div. ex rel. Lovell,
725 I’.2d 790 (Aluskn [9HO).

Applied in S.L.W. v. Aluskn Work-
men's Camp, Itd., 190 I’2d 12 (Alaska
1971).

Cited in lioness v. Ciillen, 781 P.2d 985
(Aluskn 1989i.

proceedings, of evidence lo rebut mother's
claim of prior chastity, 59 AlILId G59.

Statute of limitations in illegitimacy or
bastardy proceedings, 59 ALIlJd 085.

Lung-tirm statutes, obtaining jurisdic-
tion 0~."" nonresident parent in filiation or
support proceeding, 70 ALII3d 798.

Legitimation by marriage to natural ra-
ther of child barn during mother's mar-
riage lo another, 80 ALI)3d 219.

Proof of husbund's impu'.ency or steril-
ity ns rebutting presumption of legiti-
macy, 81 ALI13d -195; 31 Am. Jur. POF2d,
pp. -11)9-181

Whn may dispute presumption of legiti-
macy of child conceived or horn during
wedlock, 90 Alltld 1032.

Itighlofiadigent defendant in paternity
suit to have assistance of counsel ul slide
expense, - ALItlth 353.

(tight of illegitimate child tu muintnin
action to determine paternity, 19 ALH-ttli
1082.

Wight lo jury trial paternity proceed-
ings. 51 Al.IMIh 505.

Sec. 25.20.060. Petition for award of eliild custody, (til Ifllicre
is a dispute over child custody, either parent may petition the superior
court for resolution of the matter under AS 25.20.060 — 25.20.150.

The court shall award custody on

tlie basis of the host interests of tlie

child. In determining the best interests of the child, the court shall
consider all relevant factors including those factors enumerated in AS

25.24.150(c).

FEX IINIHLIHL
gl e 4
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(1) Neither parent, regardless of the question of the childs lop
muoy, in entitled lo preference in the awarding of custody.

(c) The court may award shared custody to both parents if sim
custody is determined hy the court to he in the best interests of
child. An award of shared custody shall assure that the child
frequent and continuing contact with each parent to the maxim

extent possible. (§ 6 cli (i SLA

Editor's notes. — Scclimi 1, eh. 88,
SLA 1982, provides: “LEGISLATIVE IN-
TENT. (ill The legislature foula liml it is
generally desirable la assure a miliar
child fripienl and continuing contact willi
bi.lli parents alter tin; parents linvc sepa-
rated nr dissolved tlieir marriage and that
it is in lliu public interest to encourage
parents lu sbure the rights and responsi-
bilities uf cbild rearing. While nrtunl
physical custody may not lie practical nr

NOTES TO

Joint custody. — The mare existence
of n custody agreement is not sullkienl
evidence of n couple's ability to cooperate
lo warrantjoint custody Wolfv. Wolf, 7-11
1”2d 1187 (Aluskn 19871.

There was ample evidence in (lie record
lo support a trial court's finding that the
parlies could not cnuperute lo lliu extent
necessary to make a juinl custody ar-
rangement work, dcspitu the father's ar-
gument, timl bath bis and his wile's joint
concern fur their son's developmental
problems, a court-ordered pretrial custody
arrangement, and an earlier custody
agreement evinced tin-ir ability to cooper-
ate for the benefit of tlie children Wolf v.
Wolf. 711 1I’,2d 1187 IAlaska 1987)

Abuse nfiliscrcl, -n by (rial emirl, —
The Dial court abused its discretion in not
awarding both parents slimed custody of
their child where the evidence indicates
that the only area of irreconcilable cun-
flict Irclwcui llie parents coilcciued whiil
form of day cole would be best for llieir
child; resolution of liic day care issue does
not require denial of joint-legal custody
which the Alaskn legislature recognizes
ns llie fuvnred course. Hell v Hell, 791
1”.2d 97 IAlInskn 1999).

1077; am § 5 ch 8H SI,A 10H2

appropriate in nil cases, it is the jntei
(lie legislature (hut both parents have
nppiirlunily lo guide and nurture |
child and tu meet the needs of the chib
nn eipinl foaling beyond the cnnsl
aliens of support or actual custody.
(b) The legislature also Duds that it ,
Iliu best interests uf a child lo Liscmii
parents (nimplement llieir mvn child -
Ugiei-liienls outside nf (lie ciiuil selli

DECISIONS

supporting shared parental custody
plicr equally will'll Ilie custody dlsj
arises between a parent and a ntinpni
Garter v. Novotny, 779 I*2d 1195 (Als
1989).

A ooiiporeut who has a significant i
lied ion with the child Inis standing to
sort a claim for custody, lioness v. Gil
781 ['.2d 985 (Alaska 1989).

The purpose of Ibis section is to
standards for the adjudication of cost
disputes between parents in a uondivi
setting. Il does not imply Unit llie supe
com | lacks jurisdiction lo adjudicate ,
tally disputes between n parent nnd a i
parent. Such disputes lire civil mill
over wliirli the superior com |1 liiis
doubled suhjccL  matter jorisdici
lioness v Gillen, 781 I'2d 985 IAln
1989).

((noted jn SNE v IlI.1t, 899 |
875 (Alaska 19851; McGiiiin v Met'l
718 1’.2d 381 IAInskn 1981)1; Mellon-.1
McDonald. 718 1'2d 187 (Alaska 19
(larding v Golding, 787 I’.2d 183 lAla
19891.

Cited in Miller v. Miller. 739 I'.2il
(Alaska 19871; House v House, 779 |
120-1 IAlaska 19891

)



§ 25.20.070 Ai.aska Statutes § 25.20.080

Ciillntcrnl references. — 1d Am. Jur.
2d. Iluslutds, 88 CGOUG Pleadings iu inis-
loily litigation. 22 Am. Jur, Trials, [i>
ar/r.Ki.

Minliriculion uf chilli snppnil older as
jostilicil I» change in circumstances, |
Am. Jur. rOF2.il, pp. 1-63.

Comt's power in habeas corpus proceed-
ings relating lo cusluily of cliilil In mljudi-
cnlo questions us lo child's support, 17
A1,113d 761.

Aword of custody orchild where contest

Aword of custody of child where contest
is between child's parents titul grnndpnr-
ents, 31 AL10Q1 11H7

Modern sinlus of umtermd piefeience
rule or presuinption iu child custody
cases, 7(1 AlI(3d 2112.

Award of custody uf child when coolest
is hulween natural parent and step-par-
ent, IU ALK'llh 707.

Right of incarcerated mother to retain
custody of infant in penal institution, I1
ALK'lh 7111

is hotween child's father mid grandparent, Pioprioly of awarding joint custody of
25 ALK 7. children, 17 ALIMtIl 1013.

Sec. 25.20.070. Temporary custody of the child. Unless it is
shown to he detrimental to the welfare of the child, Lhe child shell
have, lo the greatest degree procLicid, equal access to hath parents
during the time that the courL considers an award of custody under AS
25.20.060 — 25.20.130. (S 6 ch 88 SLA 1982)

Editor's antes. — For legislative in- Collateral references. — Necessity of
tent behind the 1982 change in the child notice of application for temporary cus-
custody law, see editor's note to AS tody of child, 31 AlltJd 1378.

25.20 060.

Sec. 25.20.080. Mediation of child custody matter, (a) At any
lime within 30 days after a petition for child custody is filed under AS
25.20.060 the court may order the parties to submit to mediation.
Each party shall have the right to challenge peremptorily one media-
tor appointed.

(b) Mediation shall he conducted informally as a conference, or by

telephone, or series of conferences, as determined by the mediator.
The parties lo the action and a court-appointed representative of the
minor children shall attend.

(cl Ifthe mediator determines that mediation efforts arc unsuccess-
ful, the mediator shall terminate mediation and notify the court that
mediation efforts hove failed The custody proceeding shall proceed in
the usual manner.

(d) Upon submission of tb parties lo mediation under this section,
a pending child custody prt  ding shall he stayed for a period of 30
duys or until the court is 1 iud that mediation efforts have failed,
All court orders made durii ~ he penning custody proceeding remain
in effect during the period . mediation.

(e) Costs of mediation sli he paid os ordered by the court by one
parly, bv both parties, or by astate if both parties are indigent. (§ G
ch 88 SLA 1982)

2-1

§ 25.20.090 Maiutai. and Domestic Kei.ations § 25.20.

Sec. 25.20.090. Factors lor consideration in awarding slim
child custody. In determining whether to award shared custody t
child the court shall consider

(1) the child*s preference if the child is of sufficient, age and capai
to form a preference;

(2) the needs of the child;

(3) the stability of Lhe home environment likely lo be offered
uuch parent;

(*1) the education of the child;

(5) the advantages of keeping Lhe child in the community where
oltild presently resides;

(6) the optimal time for the child to spend with each parent com
ering

(A) the actual time spent with each parent;

(11) the proximity of each parent to the other anti lo Ihe school
which the child is enrolled;

(C) the feasibility of travel between the parents;

(D) special needs unique to the child that may be better met by t
parent than (lie other;

(E) which parent is more likely to encourage frequent and contii
ing contact with the other parent;

(7) any findings and recommendations of a neutral mediator;

(8) any evidence of domestic violence, child abuse, or child negl
in the proposed cuslodinl household or a history of violence belwt
the parents;

(9) evidence that substance abuse by either parent or oilier me
hers of Lhe household directly affects the emotional or physical wt
being of the child;

(10) other factors (he court considers pertinent. (8 6 ch 88 Si
1982; am § 1 ch 52 SLA 1989)

Effect of (intendments. — Tins 1989 graph 19), and redesignated former pi
amendment, effective August 2-1, 1989, re- graph (D) ns present paragraph (1(0
wrote paragraph (81, added present para-

NOTES TO DECISIONS

((noted in McClain v. McClain, 716
P 2d 381 (Alaska 1986); Hell v. Hell. 7IM
P 2d 97 (Alaska 1990).

See. 25.20.100. Hensons for denial to he set out. If a parent
the guardian ad litem requests shared custody of a child and the cot
denies the request, the rensona for the denial shall he staled on I
record. (8 0 ch 88 SLA 1982)

25



§ 25.20.110 Alaska STATUTES S 25.20.110
NI) IKS '1(1 DECISIONS

Cited in Miller v. Miller. 739 I'.iM Kill
IAlaska IIH7i

See. 25.20.110. Modification (if child custody or visitation, (a)
An iiwanl of custody of a child or visitation with the child may be
modilied if the court determines lhaL a change in circumstances ru-
(Juires Ihe modification of the award and the modification is in the
host interests of the child. If a parent opposes Ihe modification of the
award of custody or visitation with the child and the modification is
granted, the court shall enter on the record its reason for the modifica-
tion.

tin When making a determination relating to child custody under
la) of (his section, the court shall consider the past history of the
parents with respect to their compliance with lhe child support pay-
ment provisions of temporary or permanent support orders or agree-
ments relating lo the child or lo other children. Under lIliis subsection,
the court may consider a parent’s failure lo pay child support only if
the parent had actual km ledge of Lhe amount of the child support
obligation and had funds available for payment of iporl or could
have obtained those funds through reasonable cffo. is, as determined

by Ilho court. (S <ch 88 SILA 1982; am § 2 ch UK) SI.LA 199(1)

lifted of iiiiiemlliiuiils. — The IMHO
iiiniMiilineiu milled sulisucliun (lit

NOTES TO

Applicidiilily of chnngetl dream-

stiuu-cs dot-trine. — Tin- clumped cir-
cuinstmircs duelline applies lo muilificii-
(imis iif stipulated cliilil ttisludy arrange-

ments in effect fur ii aigilidvnlit pi-iiml uf
lime. S.N.B. v. ItE.B. fit)l) P.2d 875
1A luslwi 19851

Judicial iailiiiry concerns chilli's
well-living. When ii cmirl determines
1liv liest interests uf (lie cliilil iimlvr the
chiingeil eircumslinnces duclriiic, llit; scope
of jndicinl impiiry is limileil In fuels di-
redly ulTeeling lhv chilli’s well-liuing
S.N.iO. V Itl.1t., 099 P.2d 875 IAlusku
1988).

For ii iiiinlificiilloii of custody to lie
justified, two clrciini.sliincus must cor-
respond: (11 the noncustodial parcnl
must hour the liurdvo in lhe imiilificiilion
procceiling of establishing that u change
in circunislIniiccs Inis occurred, mid (2) the
mndincnilim must I€ill Ihe hcsl interests
uf the cliilil. Nichols v. Mimddiii, 7(1 P2d
tt(i7 1Alaska 19901.

ltirdun  of proving substantial

DECISIONS

change in circumstances Is on moving
parent. SeoS.N.E. v. HI. Il.. 899 P.2d 875
(Aliiskn liHtfit; (Jniding v. (inrding, 787
I'2d 181 (Aloskn 19891; House v. House
779 i’.2il 1201 (Aliiskn 19891.

Iturden tint curried. — Father failed
to carry (liu harden nf proving n unhslcm-
lial change in circiiinsInnces. whore,
apart flam (lie lather's ntlempl In gain
side custody, there wus no evidence Insup-
port the superior court's linding timl the
pm lies hud liucuine "unaldu ta caupcnilu
with each oilier la the extent necessary ta
(waiding v. (hading, 7(57 P.2d 189 (Alaska
19891.

the custodial parent's decision to
leave (he slate with the children consti-
tutes a sulislaiitial change in circum-
stances. House v, House, 779 P.2d 12(1-1
(Alaska 1989).

Substantial change in circiiin-
stmiueH siiffieient In support transfer
of custody. — Substantial cliaagc look
place in die mother's circumstances, jusli-

25

§ 25.20.115 Marital and Domestic Relations § 25.20.1

fying transfer of custody from the hither
(o the mother, where there wus evidence
in (lie record regarding her overall ainla-
ration, lier changed nuirilai status, iiur
full-time employment, and her sustained
control of n farmer drinking problem,
Nichols v. Mandolin, 791 P.2d 13B7
(Alusko 19001.

Change in circumstances insuffi-
cient In supportchange of custody or-
der. — Trial court's findings ofchanges f
circumstances which referred to fact
niullicr's 11110101' entered into a leshian
Istiunship, without o specific finding ns m
how such relationship adversely idled
the child, wore insullicient to support
change of custody order. S.N.K. v. P. I..I- .
899 P.2d 875 (Alaska 1985).

In a change of custody tieuring latscd on
alleged change . .ircomslances. it is im-
permissible to ri ly on any real or irnug-
incd sociut stigma nltncliing to mother's
slidus as n lesbian. S.N.li. v. 11.1,H,, 899
P.2d 875 (Alaska 1985).

No nlinse of discretion. — Superior
court did not nlmse its discretion in deter-
mining that remaining in the father's cus-
tody and moving with him to Californio
would lie in tlio children'll best interests.

Culliilurul references. - Putative fa-
ther's rigid to visit illegitimate child, 15
ALIIL'ld 687.

Kiglil ofjailed or iniprisnncil parent ta
visit from minor child, 15 ALIUtIt 123-1,

Iliaise v. House, 779 P 2d 12U-1 1Aha
1989).

Cnstutly modification was
iiinuded and lItie case was remr.nded
furtlier findings an the effect af chum
circumstances, where the  priun
clinnged circnmstnnt'e an wliich the full
relied on appeal, i.e., Hie mother's doei.s
la leave tliu sinle, was never found by i
trial court lo negatively nflticl the ritil
best inlorcsls or to merit a change in r
tady. l.ee v. Cox, 79(1 P.2d 1359 (Alio
19901.

Modification of visitation order.
Tlie change in circumstances required
modification of viuilntbm rights need i
rise ta the level sufficient lo wnrrnnl
change of custody, llermosillo
llermoaillo, 797 P.itd J206 (Alaska 19!)

Actions liy a ciislodud parent win
suhstnntiolly interfere witli the amicus’
dial parent's visitation rights are sal
ciont to cunslitulc a change in circm
stances which may justify and require
modification of the visitation order,
such modification is in liiu hesi interest
the child Hermosillo v. llermosillo, 7:
P 2d 1298 (Aliiskn 1990).

Wilhlialdiag visitation rights for faiiu
ta make alimony or support payments, t
AlLIMIh 1155.

Past adaption risitnlian by natural pa
eul 78 Al.U.th 218.

Sec. 25.20.115. Attorney fee awards in custody and visitatio
matters. In an action to modify, vacate, or enforce that part of a
order providing for custody of a child or visitation with a child, lit
court may, upon request of a party, award attorney fees and costs t
the action. In awarding attorney fees and costs under this section, lit
court shall consider the re' "tive financial resources of the parties an
whether the parties have acted in good faith. (§ a ch UI0O SL.LA Il

Collalernl rcfercneen, — Right la at-
tnrney's fires in proceeding, after iihsiilulc

divorce. fin- imidificnlbm uf child nixlad
or support order, 57 ALIMIh 710

See. 25.20.120. Closure of custody proceedings and records
At any stage of a proceeding involving custody of a child the cour
may, if it is in the best interests of the child, close the proceeding h
lhe public or order the court rectads closed to the public temporarily o
permanently. The court may modify or vacate an order under |lti:
section at any time. (S 0 clt 88 SI.LA 1982)

27
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NOTES TO DECISIONS

Hrond gng order muni liujustified liy
compelling oireuinslimccs. — In n cliiltl
custody hearing, a gag order which rocs
licyoinl assuring confidentiality of the file

tio(t<l by compelling circumstances anil
ilrinvn ns narrowly ns possible In piol "I
ugninsl particular evils SIN.E. v. R.l, u .
093 p.7d 875 (Alaska 1385)

nud uuonymity of the parties must he jus*

Set;. 25.20.1."30. Access to records of the child. A parent who is
not granted custody under AS 25.20.050 — 25.20.130 has lhe same
access lo the medical, dental, school, and other records of the child as
the custodial parent. () 6 ch 88 SLA 1982)

Sec. 25.20.140. Action for failure to permit visitation with
minor child, (a) When a court order is specific ns lo when a custodian
of a minor child must permit another person to have visitation with
that child, and the custodian fails, wilfully and without just excuse, to
permit visitation with the child in substantial conformance with the
court order, the person entitled to visitation has a sepurate cause of
action against the custodian for damages.

(h) The amount of damages recoverable under this section is $200
for each failure of Lhe cuslodinn, wilfully and without just excuse, to
permit visitation with the child for substantially the length of lime
and substantially in the same manner as specified in the court order.
This amount may not be increased or decreased once liability has been
established. The custodian is not liable for more than one failure in
respect to what is, under the court order, a single continuous period of
visitation. The prevailing party in an action commenced under this
section is entitled lo recover a reasonable ullorney fee.

(c) As used in this section,

(1) “court order™ means a decree, judgment, or order issued by u
courl of competent jurisdiction;

(2) "custodian" means a natural person who hns been awarded cus-
tody, either temporary or perinunenl, of a minor child;

(3) "justexcuse™ includes illness of the child which makes it danger-
ous lo the health of the child for visitation to take place in confor-
mance with the court order; "just excuse' does not include the wish of
the child not to have visitation with the person entitled to it. (§ 2 ch
126 SLA 1977; am S 9 ch 94 SLA 1980)

Devisor's notes — Formerly AS Crown references. — For crime of foil-
03.55 2:18. Renumbered on AS 25.24.300 ore to permit visitation, see AS 11.51.125.
in 1383. lloiiue'berod again in 1931.

28
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NOTES TO DECISIONS

Full iiKornvy feu recoverable.  Jilt:
lerm ”n reasonable iiltornoy fuo” iin set
Hum partial, fees. I,.I,M. v. I'M., 754
P.2il 252 (Alaska 13881.

Itut only where iluniat uf viailation
lorney's fees in nn action for enforcement
uf visitation riglds was reversed and 1lit*
ease was remanded, where tlio award was

based an the innppropriulc “ptavnil
party"” standard of Civil Itnle 82, ral
than on a determination that Hie fall
luo! "willfully and willnnil just oxen
failed to permit visUulh ... I.LM v I'
754 1’2d 202 (Alaska 13881

Quoted in Cailer v. llrodrick, 544 I’
850 (Alaska 13821.

Cited in Gerinch v. Stale. 533 1’2d :
(Alaska CI. App. 1385)

Chapter 23. Adoption.

Section

05. Construction of chapter; rights of
pcrsims affected by ndopli, i

10. Who niuy be adapted

20. Who may adopt

30. Venue

40. Persons required lo consent to adop-
tion

50. Persons as lo whom consent and no-
tice nol required

50. Execution of consent; consent as
power of attorney

70. Withdrawal of consent

80. Petition for adoption

30. Report or petitioner's expenditures

100. Notice uf petition, investigation and
hearing

110. Required residence of minor

120. Hearing

125. Inioresls of minor lo ho adopted

130. Effect of adoption dectee

NOTES TO

intervention In child custody pro-
ceedings. — Indian Chilli Welfare Act, 25
tl.S.C. 19111.1303 (P.l,. 35-608), does not
limit a state court's power to ullow inter-
vention in child custody proceedings, in re
J.R.S., 090 P.2d 10 (Alaska 1984).

Collateral references. — 2 Am. Jur.
2d, Adoption, § | et seq.

f’roof: equitable adoption. 18 Am. Jur.
I’'OF2d, pp. 631-609.

2 C.J.S., Adoption of Persona, § 1et seq

Modern stains of law as to equitable
adoption or adoption by estoppel. 37
Al.R3d 347.

Criminal linbilily of one arranging for

Section

140. Appeal ami validation of ndopli
decree

150 Confidential nature of hearings a
records in adoption proceedings

Hill. Recognition of foreign decree idle.

ing adoption
170. Applications for liirlli cerlilicaios
173. liiilian child adaption reports

175. Findings concerning persons bn
outside the United States

180. Relinquishment and lerinitiiitiun
parent and child relationships

185. Records r.nd information

190. Adoption assistance

200. Investigation

210. Amount mid duration of stilish
payments

220. Annual rcuvnlualimi

230. ltogiilnlio.is

240. Definilimis

DECISIONS

Adnptidn vneuk'd where India
tribe nut nlinwcd to intervene mule
Civ. It. 24(a). — See in re.l.It S.. 530 1*2
10 (Alaskn 1984).

adaption of child through oilier limn i
censed child placement agency ("baby luo
kor acts"), 3 Al.R4th 408

Validity and application of statute an
tintrizhig change in record of birthplace o
adopted child, 14 Al.H-tth 739

Action for wrongful adoption Imsed m
misrepresentation of child's menial m
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Arndt 8-LS160 /
Terri Lauterbac

AMENDMENT

OFFERED IN THE HOUSE BY
TO; CSHB 422( ) Draft 8-LS1606\J

Page 3, line 9, after "parent,":
Insert "including a dissolution proceeding under AS 25.24.200(a)

but excluding a dissolution proceeding under AS 25.24.200(b),"

Page 5, after line 14:
Insert new bill sections to read:
* Sec. 6. AS 25.24.200(a) 1is amended to read:

@ A husband and wife together may petition the supe
court for the dissolution of their marriage under AS 25.24.200 -
25.24.260 1f the following conditions exist at the time of filing
the petition:

(1) incompatibility of temperament has caused the irremediable
breakdown of the marriage;

(@ i1f there are unmarried children of the marriage under the
age of 19 or the wife 1is pregnant, and the spouses have agreed on
which spouse or third-party is to be awarded custody of each minor
child of the marriage and the extent of visitation in a manner that
complies with the visitation requirements of AS 25.20.104.
including visitation by grandparents and other persons 1if in the
child*s best iInterests, and support to be provided on the
children®s behalf, whether the payments are to be made through the
child support enforcement agency and the tax consequences of that
agreement;

(3 the spouses have agreed as to the distribution of all

jointly owned real and personal property, including retirement



benefits, and the payment of spousal maintenance, 1f any, and the
tax consequences resulting from these payments; the agreement must
be fair and just and take into consideration the factors listed in
AS 25.24.160(a)(2) and @ so that the economic effect of
dissolution i1s fairly allocated; and

(@) the spouses have agreed as to the payment of all unpaid
obligations incurred by either or both of them, and as to payment
of obligations incurred jointly in the future.

Sec. 7. AS 25.24.210(e) 1is amended to read:

(e If the petition is filed by both spouses under AS
25.24.200(a), the petition must state in detail the terms of the
agreement between the spouses concerning the custody of children,
child support, visitation, spousal maintenance and  tax
consequences, 11f any, and fair and just division of property,
including retirement benefits. Agreements on visitation rights
must meet the requirements of AS 25.20.104. Agreements on spousal
maintenance and property division must fairly allocate the economic
effect of dissolution and take iInto consideration the Tfactors
Misted In AS 25.24.160(a)(2) and (4). In addition, the petition
must state

(1) the respective occupations of the petitioners;

(@ the 1income, assets, and liabilities of the respective
petitioners at the time of filing the petition;

(3 the date and place of the marriage;

(4) the name, date of birth, and current marital, educational,
and custodial status of each child born of the marriage or adopted
by the petitioners who is under the age of 19;

() whether the wife 1is pregnant;

(6) whether either petitioner requires medical care or

treatment;



(7) whether a domestic violence complaint has been Tiled
during the marriage by a member of the household;

(8 whether either petitioner has received the advice of legal
counsel regarding a divorc or dissolution;

(9 other facts and circumstances that the petitioners believe
should be considered;

(10) that the petition constitutes the entire agreement
between the petitioners; and

(11) any other relief sought by the petitioners.

Sec. 8. AS 25.24.230(b) 1is amended to read:

() IT the petition is filed under AS 25.24.200(a) ar
subject to AS 25.24.220(h) , the court may grant the spouses a final
decree of dissolution and shall order other relief as provided in
this section if the court, upon consideration of the information
contained 1in the petition and the testimony of the spouse or
spouses at the hearing, finds that

(1) the spouses understand fully the nature and consequences
of their action;

(@ the written agreements between the spouses concerning
child custody, child support, and visitation comply with the
requirements of AS 25.20.104 and are in the best interest of the
children of the marriage, constitute the entire agreement of the
parties on child custody, child support, and visitation, and, as
between the spouses, are just;

(3 the written agreements between the spouses concerning
spousal maintenance and tax consequences, 1f any, division of
property, including retirement benefits, and allocation of
obligations are just and constitute the entire agreement between
the parties;

(49 t~e spousal maintenance and division of property Tfairly



allocate the economic effect of dissolution and take into
consideration the factors listed in AS 25.24.160(a)(2) and (4);
(®) each spouse entered the agreement voluntarily and free

from the coercion of another person; and

(6) the conditions in AS 25.24.200(a) have been met."

Renumber the following bill section accordingly.





