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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 422
1994 LEGISLATIVE SESSION

A N A L Y SIS  C O N T IN U A T IO N :

S e c t io n  1 o f  th i s  bill a m e n d s  A S  1 1 .4 1  t o  p r o v id e  t h a t  a  p e r s o n  c o m m i t s  t h e  c r im e  of  c u s to d ia l  in te r fe re n c e  
in t h e  th i rd  d e g r e e  if, b e in g  a r e la t iv e  o f  a ch i ld  u n d e r  1 8  y e a r s  of a g e  o r  a re la t ive  of  a n  i n c o m p e t e n t  p e r s o n  a n d  k n o w in g  
t h a t  t h e  p e r s o n  h a s  no  r igh t  t o  d o  s o ,  t h e  p e r s o n  in te n t io n a l ly  t a k e s ,  e n t i c e s ,  o r  k e e p s  t h a t  ch i ld  o r  i n c o m p e t e n t  p e r s o n  
f ro m  a la w fu l  c u s to d ia n .

C u s to d ia l  in t e r f e r e n c e  in t h e  th ird  d e g r e e  w o u ld  a l so  ap p ly  t o  a  p e r s o n  b e in g  a la w fu l  c u s to d ia n  of  a child 
u n d e r  1 8  y e a r s  o f  a g e  a n d  k n o w in g  t h a t  t h e  p e r s o n  h a s  n o  legal r igh t  t o  d o  s o ,  t h e  p e r s o n  t a k e s ,  e n t i c e s ,  o r  k e e p s  th e  
ch i ld  w i th  t h e  i n t e n t  o f  d e n y in g  a c c e s s  t o  t h e  child  b y  a n o t h e r  p e r s o n  d u r in g  a  t im e  w h e n  t h e  o t h e r  p e r s o n  h a s  t h e  legal 
r ig h t  u n d e r  c o u r t  o r d e r  t o  b e  w i th  t h e  ch i ld .  A n d ,  t h i s  p ro v is io n  w o u ld  a l so  a p p ly  t o  a  p e r s o n  w h o  fa ils  t o  c o m p ly  w ith  
a n  o r d e r  t o  a l lo w  v is i ta t io n  w i th  t h e  ch i ld  b y  a n o t h e r  p e r s o n  a f t e r  be in g  f o u n d  in c o n t e m p t  f o r  fa i lu re  t o  c o m p ly  w i th  a 
v is i ta t io n  o rd e r ,  o r  a p e r s o n  w h o  h a s  e n g a g e d  in a  p a t t e r n  o f  in te n t io n a l  v io la t ion  o f  c o u r t  o r d e r s  t o  a l lo w  v is i ta t ion  by 
a n o t h e r  p e r s o n  w i th  t h e  ch ild .

A ff irm a tiv e  d e f e n s e s  t o  t h e  c r im e  a re  p r o v id e d  in t h e  bill inc lud ing : t h e  d e f e n d a n t ' s  p u r p o s e  w a s  to  p r o t e c  
t h e  ch i ld  o r  t h e  d e f e n d a n t  f r o m  im m in e n t  p h y s ic a l  h a rm ;  t h e  c o m p la i n a n t  h a s  fa i led  fo r  a p r o t r a c t e d  p e r io d  o f  t im e  t o  exc ise  
t h e  c o m p l a i n a n t ’s  r ig h ts  t o  p h y s ic a l  c u s t o d y  o r  a c c e s s  t o  t h e  child , o r  fa iled  t o  g iv e  a n y  n o t i c e  t o  t h e  d e f e n d a n t  o r  a  desire 
t o  r e s u m e  e x e r c i s e  of  t h e  c o m p l a i n a n t ' s  r ig h t  t o  p h y s ic a l  c u s t o d y  o r  a c c e s s ;  t h e  a c t s  g iv ing  r ise  t o  t h e  c h a r g e s  w ere 
c o n s e n t e d  t o  b y  t h e  c o m p la in a n t ;  a n d  t h e  d e f e n d a n t ,  a f t e r  p ro v id in g  o r  m a k in g  a g o o d  f a i th  t o  p r o v id e  n o t i c e  t o  t h e  p e r s o r  
e n t i t le d  t o  a c c e s s  t o  t h e  ch i ld ,  fa i led  t o  p r o v id e  a c c e s s  d u e  t o  r e a s o n s  t h a t  a r e a s o n a b le  p e r s o n  w o u ld  b e l ie v e  w e r e  d i rec th  
r e la te d  t o  t h e  w e l f a r e  o f  t h e  ch ild .

C u s to d ia l  in t e r f e r e n c e  in t h e  th i r d  d e g r e e  w o u ld  b e  a  c l a s s  B m is d e m e a n o r ,  e x c e p t  t h a t  a  p e r s o n  p rev io u s ! '  
c o n v i c t e d  o f  t h e  s a m e  o f f e n s e  w o u ld  b e  gu i l ty  o f  a  c l a s s  A m i s d e m e a n o r  u p o n  c o n v ic t i o n  f o r  a  s e c o n d  o r  a d d i t io n s  
o f f e n s e .

C u r r e n t  s t a t e  la w  p r o v id e s  f o r  t h e  c r im e s  o f  c u s to d ia l  in te r f e r e n c e  in t h e  f i r s t  d e g r e e  a n d  c u s to d i s  
i n t e r f e r e n c e  in t h e  s e c o n d  d e g r e e .  T h e  l a t t e r  c r im e  r e q u i r e s  t h a t  a p e r s o n  b e in g  a re la t iv e ,  k e e p s  a  ch i ld  o r  in c o m p e te n  
p e r s o n  f r o m  a la w fu l  c u s t o d i a n  f o r  a p r o t r a c t e d  p e r io d  o f  t im e .  T h e  f o r m e r  c r im e  in c lu d e s  t h e  s a m e  e l e m e n t s  a n d  th  
p e r s o n  c a u s e s  t h e  v ic t im  t o  b e  r e m o v e d  f r o m  t h e  s t a t e .

S e c t io n  2  of  t h i s  bill a m e n d s  t h e  s t a t e ' s  ch i ld  c u s t o d y  la w s ,  A S  2 5 . 2 0 ,  t o  p r o v id e  f o r  a  c o m p r e h e n s i v e  chil 
v is i ta t io n  s c h e d u l e  b e t w e e n  a c u s to d i a l  p a r e n t  a n d  a v is i t ing  p a r e n t .  T h e  s c h e d u l e  i n c lu d e s  v is i ta t io n  o n  a l te rn a t in  
w e e k e n d s ,  s c h o o l  s u m m e r  v a c a t io n ,  s c h o o l  s p r in g  v a c a t io n ,  M o t h e r ' s  D ay  a n d  F a t h e r ' s  D ay  w e e k e n d s ,  W e d n e s d a y  fc 
s c h o o l  a g e  c h i ld re n ,  a n d  C h r i s t m a s  a n d  T h a n k s g iv in g  v a c a t io n s .  T h e  s c h e d u l e  is a l s o  s p e c i f i c  a s  t o  t r a v e l  d i s t a n c  
b e t w e e n  p a r e n t s ,  t h e  d a y  o f  w e e k  a n d  t h e  h o u r  o f  t h e  d a y  w h e n  v is i ta t io n  p e r io d s  a r e  t o  b e g in  a n d  e n d ,  a s  m a y  b 
a p p r o p r i a t e  fo r  t h e  v a r io u s  s p e c i f i e d  v a c a t i o n s ,  W e d n e s d a y s ,  w e e k e n d s ,  a n d  t h r e e - d a y  w e e k e n d s .

T h is  s e c t i o n  a l s o  p r o v i d e s  t h a t  a c o u r t  sh a l l  in c lu d e  a s  a c o n d i t io n  t o  a  c u s t o d y  o r  v is i ta t io n  o rd e r  
r e q u i r e m e n t  t h a t  a p a r ty  i n te n d in g  t o  r e l o c a t e  t h e  t e m p o r a r y  o r  p e r m a n e n t  r e s id e n c e  o f  a ch i ld  sh a l l  g iv e  a d v a n c e  w r i t te  
n o t i c e  o f  t h e  in te n t io n  t o  e i th e r  t h e  c o u r t  o r  t h e  o t h e r  p a r ty ,  o r  b o th ,  a t  l e a s t  6 0  d a y s  b e f o r e  t h e  i n t e n d e d  re lo c a t io n .

H e r e to fo r e ,  c o u r t s  h a v e  h a d  w id e  l a t i tu d e  to  f a s h io n  child  c u s t o d y  a n d  v is i ta t io n  s c h e d u l e s ,  ta k in g  int 
a c c o u n t  t h e  w e l f a r e  of  a ch i ld  a n d  t h e  c i r c u m s t a n c e s  o f  t h e  p a r e n t s .  H o w e v e r ,  u n d e r  t h e  bill, c o u r t s  w o u ld  b e  requ ire  
to  f a s h i o n  a  v is i ta t io n  s c h e d u l e  a s  s im i la r  a s  p o s s i b le  t o  t h a t  s e t  o u t  in t h e  bill in a  m a n n e r  t h a t  w o u ld  l e a s t  likely c a u s  
h a r m  o r  d e t r i m e n t  t o  a  ch i ld  a f t e r  c o n s i d e r a t i o n  o f  t h e  c i r c u m s t a n c e s ,  f in a n c e s  o f  e a c h  p a r e n t ,  a n d  t h e  a g e  a n d  n e e d  c 
t h e  child .

In v ie w  o f  t h e  s p e c i f i c  v i s i ta t io n  r e q u i r e m e n t s  s e t  o u t  in t h e  bill, w h ic h  g o  t o  t h e  v e r y  h o u r  w h e n  a  v is i ta t ic  
will b e g in  a n d  e n d ,  a n d  w h e r e  e v e n  a  m in o r  d e la y  w o u ld  b e  a  cr im inal  o f f e n s e ,  t h e  d e p a r t m e n t  is c o n c e r n e d  t h a t  i: 
c r im in a l  p r o s e c u t o r s  will b e  d r a g g e d  in to  civil d o m e s t i c  r e la t io n s  d i s p u t e s  b e t w e e n  t h e  p a r e n t s  o f  d e p e n d e n t  ch i ld ren .
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 422
1994 LEGISLATIVE SESSION

A N A LY SIS  CO NTINUATION:

is n o t  u n u s u a l  fo r  p eo p le  le f t  u n h a p p y  a n d  e m b i t t e r e d  a f t e r  a  fa iled  m a r r ia g e  t o  s e e k  t o  p u n i s h  t h e i r  f o r m e r  s p o u s e s ,  anc  
t h e y  o f t e n  u s e  th e i r  o w n  ch i ld ren  fo r  th is  pur* n s e .  T h is  bill c o u ld  e n c o u r a g e  t h a t  t o  h a p p e n .

T h e r e  a re  c u r re n t ly  a b o u t  1 , 6 0 0  d iv o r c e s ,  d i s s o lu t io n s ,  a n d  a n n u l m e n t s  e a c h  y e a r  in A lask a  t h a t  involve 
d e p e n d e n t  ch i ld ren ,  an d  fo r  w h ic h  t h e  p ro v is io n s  of t h i s  bill w o u ld  a p p ly .  T h e  bill w o u ld  a l s o  a p p ly  t o  p a s t  child  c u s to d s  
o r d e r s  if a p p l ic a t io n  of  t h e  v is i ta t ion  s c h e d u le  p r o p o s e d  in t h e  bill r e s u l t s  in a n  i n c r e a s e  o f  v i s i ta t io n  t im e  o f  a t  l e a s t  2E 
p e r c e n t  in a n  ex is t in g  child c u s t o d y  o rd er .

W e  c a n n o t  s a y  e x a c t ly  h o w  m a n y  ch i ld  c u s t o d y  o r d e r s  will fall w i th in  t h e  b il l 's  p r o v i s io n s  im m e d ia te ly ,  bu 
it will c e r ta in ly  b e  se v era l  t h o u s a n d  w i th in  a f e w  y e a r s .  Of th i s  n u m b e r ,  t h e  c o m p la i n t s  o f  c u s to d ia l  in te r f e re n c e  in the 
th i rd  d e g r e e  m a y  n u m b e r  in t h e  h u n d r e d s  w i th in  a  f e w  y e a r s .  T h e  D e p a r t m e n t  o f  L a w ' s  p r o s e c u t o r s ,  w h o  a re  a l re ad '  
t ry in g  t o  d e a l  w i th  s u b s ta n t ia l  i n c r e a s e s  in v io le n t  c r im e  d u r in g  a t im e  of  r e d u c e d  r e s o u r c e s ,  c a n n o t  a f fo rd  t o  becoirv  
in v o lv e d  in d i s p u t e s  t h a t  a re ,  fo r  t h e  m o s t  p a r t ,  civil a n d  p e r s o n a l  in n a tu re .  B e c a u s e  o f  t h e  u n c e r t a in t y  o f  t h e  n u m b e  
o f  p o te n t i a l  c o m p la in ts ,  w e  c a n n o t  d e t e r m in e  a n  a c c u r a t e  f isca l  im p a c t ,  b u t  it c o u ld  b e c o m e  s u b s t a n t i a l  in a  s h o r t  t im e
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CS FOR HOUSE BILL NO. 422(HES)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY TH E  HOUSE HEALTH, EDUCATION AND SOCIAL SERVICES COM M ITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVE BUNDE

A BILL 

FOR AN ACT ENTITLED 

"An Act relating io custody and visitation rights."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.41 is amended by adding a new section to read:

Sec. 11.41.340. CUSTODIAL INTERFERENCE IN THE THIRD DEGREE,

(a) A person commits the crime of custodial interference in the third degree if

(1) being a relative of a child under 18 years of age or a relative of an 

incompetent person and knowing that the person has no legal right to do so, the person 

intentionally takes, entices, or keeps that child or incompetent person from a lawful 

custodian; or

(2) being a lawful custodian of a child under 18 years of age and 

knowing that the person has no legal right to do so, the person

(A) fails to comply with an order to allow visitation with the 

child by another person after being found in contempt for failure to comply 

with a visitation order, or
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(B) has engaged in a pattern of intendonal violation of court 

orders to allow visitation by another person with the child.

(b) The defendant has an affirmative defense to conviction under (a) of this 

section if the defendant shows by clear and convincing evidence that

(1) the defendant’s purpose was to protect the child or the defendant 

from imminent physical harm, the belief in the existence of the imminent physical 

harm was reasonable, and the defendant sought the assistance of law enforcement 

personnel, a public agency, or the court of any state before, or within a reasonable 

time after, committing the acts giving rise to the charges;

(2) the complainant had, before the defendant committed the acts giving 

rise to the charge, failed for a protracted period of time to exercise the complainant’s 

rights to physical custody or access to the child, failed to give reasonable notice to the 

defendant of a desire to resume exercise of the complainant’s rights to physical 

custody or access, and neither failure was the result of the defendant’s denial of access 

to the complainant or denial to the complainant of knowledge of the whereabouts of 

the defendant;

(3) the acts giving rise to the charges were consented to by the 

complainant; or

(4) the defendant, after providing or making a good faith effort to 

provide notice to the person entitled to access to the child, failed to provide access to 

the child due to reasons that a reasonable person would believe were directly related 

to the welfare of the child, and allowed access to the child in accordance with the 

court order within a reasonable period of time.

(c) Custodial interference in the third degree is a class B misdemeanor except 

that a person convicted under this section after previously being convicted under this 

section or under a law in another jurisdiction with substantially similar elements is 

guilty of a class A misdemeanor.

* Sec. 2. AS 25.20 is amended by adding new sections to read:

Sec. 25.20.102. NOTICE OF RELOCATION, (a) The court shall include as 

a condition of a custody or visitation order a requirement that a party intending to 

relocate the temporary or permanent residence of a child shall give advance written
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notice of the intention to the court and the other party at least 30 days before the 

intended relocation. The notice must be in the form and contain the information that 

the court considers necessary under the circumstances.

(b) Notwithstanding (a) of this section, a party is not required to give 30 days’ 

notice of an intent to relocate a child to temporary residence in a shelter or safe home 

that is part of a domestic violence or sexual assault program, as defined in 

AS 18.66.900. However, the relocating party shall notify the other party of the 

relocation within 24 hours after entering the shelter or safe home unless

(1) the other party is the alleged perpetrator of the domestic violence 

or sexual assault causing the relocation; or

(2) the acceptance policy of the shelter or safe home prohibits the 

relocating party from divulging the location of the shelter or safe home.

(c) Notwithstanding (a) of this section, a party is not required to give 30 days’ 

advance notice of relocation, but is required to give notice as soon as possible, upon 

relocating a child

(1) due to eviction by a landlord;

(2) for the purpose of obtaining medical care for the party or a member 

of the party’s immediate family for an emergency life-threatening condition as certified 

by a physician; or

(3) for the purpose of visiting a relative who is in an emergency life- 

threatening condition as certified by a physician.

Sec. 25.20.104. MINIMUM VISITATION SCHEDULE, (a) Except as 

provided in (b) and (c) of this section, in a proceeding in which child custody is 

awarded to one parent arid visitation rights are awarded to the other parent, including 

a dissolution proceeding under AS 25.24.200(a) but excluding a dissolution proceeding 

under AS 25.24.200(b), the court shall award the visiting parent the following 

visitation rights:

(1) 29.5 percent of the days and nights of the year, with specific days 

and nights determined by the parents, except as provided in (2) - (4) of this subsection;

(2) the Thanksgiving period every other year,

(3) the school Christmas vacation period occurring before 9:00 o ’clock
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in the morning on December 25lh in the years in which the visiting parent has

visitation during the Thanksgiving vacation period;

(4) the school Christmas vacation period occurring after 9:00 o’clock 

in the morning on December 25th in the years in which the visiting parent does not 

have visitation during the Thanksgiving vacation period.

(b) The court may vary from the requirements under (a) of this section if, after 

consideration of the age, circumstances, and needs of the child, die court finds that

adherence to the requirements would cause harm or detriment to the child. The court

may vary from the requirements under (a)(3) - (4) of this section upon agreement of 

the parents or upon a finding that the travel required between the residences of the 

parent would make the schedule in (a)(3) - (4) of this section impracticable. If the 

court makes a finding of impracticability, the court shall award the visiting parent the 

entire school Christmas vacation period in the years when the visiting parent does not 

have Thanksgiving visitation rights under (a)(2) of this section. A variation under this 

subsection must be based solely on evidence in the record. The court shall find the 

facts specially and include an explanation of its leasoning for ordering a variance 

under this subsection.

(c) The court shall decrease the percentage specified in (a)'l) of this section 

at the request of the parent with visitation rights.

(d) In this section,

(1) "school Christmas vacation period" means from 6:00 o’clock in the 

evening on the last day of school before the beginning of the school Christmas 

vacation period until 8:00 o’clock in the evening on the day before the resumption of 

the school year, if a child is not in school, "school Christmas vacation period" means 

the vacation period of the public school system where the custodial parent resides;

(2) "Thanksgiving period" means from 6:00 o’clock in the evening on 

the Wednesday before Thanksgiving until 8:00 o’clock in the evening on the following 

Sunday;

(3) "visiting parent" means the parent who does not have physical 

custody of the child according to a court order.

* Sec. 3. AS 25.20.110 is amended by adding a new subsection to read:

CSHB 422(HES) .4.
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(c) Intentional noncompliance with a court order to allow visitation with a 

child, a finding of contempt for noncompliance with a court order to allow visitation 

with a child, or a conviction of custodial interference in the third degree under 

AS 11.41.340 constitutes a rebuttable presumption that there has been a change in 

circumstances justifying a modification under (a) of this section if the modification is 

in the child’s best interests.

* Sec. 4. AS 25.20.115 is amended to read:

Sec. 25.20.115. ATTORNEY FEE AWARDS IN CUSTODY AND 

VISITATION MATTERS. Except as provided in AS 25.20.140(e), in [IN] an action 

to modify, vacate, or enforce that pan of an order providing for custody of a child or 

visitation with a child, the court may, upon request of a party, award attorney fees and 

costs of the action. Except as provided in AS 25.20.140fe), in [IN] awarding 

attorney fees and costs under this section, the coui. shall consider the relative financial 

resources of the parties and whether the parties have acted in good faith.

* Sec. 5. AS 25.20.140 is amended by adding new subsections to read:

(d) In addition to monetary damages under (b) of this section, the court may

(1) order that the parent with visitation rights be given additional 

visitation time with the child equal to or more than the amount of time missed because 

of the other parent’s noncompliance with visitation orders; if the custodial parent has 

previously, within three years, been found in contempt for noncompliance with an 

order allowing visitation, the additional amount of visitation time ordered under this 

paragraph shall be equal to at least twice the amount of time missed because of the 

noncompliance;

(2) award to the parent with visitation rights reasonable expenses 

incurred by the parent to locate or return a child and an additional sum in liquidated 

damages in the amount of $ 100; however, if the custodial parent has previously, within 

three years, been found in contempt for noncompliance with an order to allow 

visitation, the liquidated damages under this paragraph shall be $250.

(e) If the court finds that an action under this section was brought in bad faith, 

the court shall order the moving party to the pay to the nonmoving party all costs, full 

reasonable attorney fees, and liquidated damages of $100.
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* Sec. 6. AS 25.24.210(e) is amended to read:

(e) If the petition is filed by both spouses under AS 25.24.200(a), the petition 

must state in detail the terms of the agreement between the spouses concerning the 

custody of children, child support, visitation, spousal maintenance and tax 

consequences, if any, and fair and just division of property, including retirement 

benefits. Agreements on visitation rights must meet the requirements of 

AS 25.20.104. Agreements on spousal maintenance and property division must fairly 

allocate the economic effect of dissolution and iake into consideration the factors listed 

in AS 25.24.160(a)(2) and (4). In addition, the petition must state

(1) the respective occupations of the petitioners;

(2) the income, assets, and liabilities of the respective petitioners at the 

time of filling the petition;

(3) the date and place of the marriage;

(4) the name, date of birth, and current marital, educational, and 

custodial status of each child bom of the marriage or adopted by the petitioners who 

is under the age of 19;

(5) whether the wife is pregnant;

(6) whether either petitioner requires medical care or treatment;

(7) whether a domestic violence complaint has been filed during the 

marriage by a member of the household;

(8) whether either petitioner has received the advice of legal counsel 

regarding a divorce or dissolution;

(9) other facts and circumstances that the petitioners believe should be

considered;

(10) that the petition constitutes the entire agreement between the 

petitioners; and

(11) any other relief sought by the petitioners.

* Sec. 7. AS 25.24.230(b) is amended to read:

(b) If the petition is filed under AS 25.24.200(a) and is subject to 

AS 25.24.220(h), the court may grant the spouses a fina’ decree of dissolution and 

shall order other relief as provided in this section if the court, upon consideration of
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die information contained in the petition and the testimony of the spouse or spouses 

at the hearing, finds that

(1) the spouses understand fully the nature and consequences of their

action;

(2) the written agreements between the spouses concerning child 

custody, child support, and visitation comply with the requirements of AS 25.20.104 

and are in the best interest of the children of the marriage, constitute the entire 

agreement of the parties on child custody, child support, and visitation, and, as 

between the spouses, are just;

(3) the written agreements between the spouses concerning spousal 

maintenance and tax consequences, if any, division of property, including retirement 

benefits, and allocation of obligations are just and constitute the entire agreement 

between the parties;

(4) the spousal maintenance and division of property fairly allocate the 

economic effect of dissolution and take into consideration the factors listed in 

AS 25.24.160(a)(2) and (4);

(5) each spouse entered the agreement voluntarily and free from the 

coercion of another person; and

(6) the conditions in AS 25.24.200(a) have been met.

* Sec. 8. MODIFICATION OF EXISTING ORDERS. The enactment of AS 25.20.104 

under sec. 2 of this Act constitutes a change in circumstances requiring modification of an 

order under AS 25.20.110(a) that was made before the effective date of this Act if

(1) a parent requests modification;

(2) application of AS 25.20.104 would result in an increase of visitation time;

and

(3) the modification is in the best interests of the child.
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CS FOR HOUSE BILL NO. 422( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION

B Y

O ffe re d :
R e fe rre d :

S ponso r(s ): R E P R E S E N T A T IV E  BUN D E

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to custody and visitation rights."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.41 is amended by adding a new section to read:

Sec. 11.41.340. CUSTODIAL INTERFERENCE IN THE THIRD DEGREE,

(a) A person commits the crime of custodial interference in the third degree if

(1) being a relative of a cnild under 18 year, of age or a relative of an 

incompetent person and knowing that the person has no legal right to do so, the person 

intentionally takes, entices, or keeps that child or incompetent person from a lawful 

custodian; or

(2) being a lawful custodian of a child under 18 years of age and 

knowing that the person has no legal right to do so, the person

(A) takes, entices, or keeps the child with the intent of denying 

access to the child by another person during a time when the other person has 

the legal right under court order to be with the child;

-1-
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(B) fails to comply with an order to allow visitation with the 

child by another person after being found in contempt for failure to comply 

with a visitation order, or

(C) has engaged in a pattern of intentional violation of court 

orders to allow visitation by another person with the child.

(b) The defendant has an affirmative defense to conviction under (a) of this 

section if the defendant shows by clear and convincing evidence that

(1) the defendant’s purpose was to protect the child or the defendant 

from imminent physical harm, the belief in the existence of the imminent physical 

harm was reasonable, and the defendant sought the assistance of law enforcement 

personnel, a public agency, or the court of any state before, or within a reasonable 

time after, committing the acts giving rise to the charges;

(2) the complainant had, before the defendant committed the acts giving 

rise to the charge, failed for a protracted period of time to exercise the complainant’s 

rights to physical custody or access to the child, failed to give any notice to the 

defendant of a desire to resume exercise of the complainant’s rights to physical 

custody or access, and neither failure was the result of the defendant’s denial of access 

to the complainant or denial to the complainant of knowledge of the whereabouts of 

the defendant;

(3) the acts giving rise to the charges were consented to by the 

complainant; or

(4) the defendant, after providing or making a good faith effort to 

provide notice to the person entitled to access to the child, failed to provide access to 

the child due to reasons that a reasonable person would believe were directly related 

to the welfare of the child, and allowed access to the child in accordance with the 

court order within a reasonable period of time.

(c) Custodial inteiference in the third degree is a class B misdemeanor except 

that a person convicted under this section after previously being convicted under this 

section or unaer a law in another jurisdiction with substantially similar elements is 

guilty of a class A misdemeanor.

* Sec. 2. AS 25.20 is amended by adding new sections to read:
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Sec. 25.20.102. NOTICE OF RELOCATION. The court shall include as a 

condition of a custody or visitation order a requirement that a party intending to 

relocate the temporary or permanent residence of a child shall give advance written 

notice of the intention to the court and the other party at least 60 days belure the 

intended relocation. The notice must be in the form and contain the information that 

the court considers necessary under the circumstances.

Sec. 25.20.104. MINIMUM VISITATION SCHEDULE, (a) Except as 

provided in (b) and (c) of this section, in a proceeding in which child custody is 

awarded to one parent and visitation rights are awarded to the other parent, the court 

shall award the visiting parent at least the following visitation rights:

(1) 29.5 percent of the days and nights of the year, with specific days 

and nights determined by the parents, except as provided in (2) - (4) of this subsection;

(2) the Thanksgiving period every other year;

(3) the school Christmas vacation period occurring before 9:00 o’clock 

in the morning on December 25th in the years in which the visiting parent has 

visitation during the Thanksgiving vacation period;

(4) the school Chrisnnas vacation period occurring after 9:00 o’clock 

in the morning on December 25th in the years in which the visiting parent does not 

have visitation during the Thanksgiving vacation period.

(b) The court may vary from the requirements under (a) of this section if, after 

consideration of the age, circumstances, and needs of the child, the court finds that 

adherence to the requirements would cause harm or detriment to the child. A variation 

under this subsection must be based solely on evidence in the record. The court shall 

find the facts specially and include an explanation of its reasoning for ordering a 

variance under this subsection.

(c) The court shall decrease the percentage specified in (a)(1) of this section 

at the request of the parent with visitation rights.

(d) In this section,

(1) "school Christmas vacation period" means from 6:00 o’clock in the 

evening on the last day of school before the beginning of the school Christmas 

vacation period until 8:00 o’clock in the evening on the day before the resumption of

WORK DRAFT WORK DRAFT WORK DRAFT

-3-
New T e x t U n d e r l in e d  [DELETED TEXT BRACKETED)

CSHB 422( )



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

the school year, if a child is not in school, "school Christmas vacation period" means 

the vacation period of the public school system where the custodial parent resides;

(2) "Thanksgiving period" means from 6:00 o’clock in the evening on 

the Wednesday before Thanksgiving until 8:00 o’clock in the evening on the following 
Sunday;

(3) "visiting parent" means the parent who does not have physical 

custody of the child according to a court order.

* Sec. 3. AS 25.20.110 is amended by adding a new subsection to read:

(c) Intentional noncompliance with a court order to allow visitation with a 

child, a finding of contempt for noncompliance with a court order to allow visitation 

widi a child, or a conviction of custodial interference in the third degree under 

AS 11.41.340 constitutes a rebuttable presumption that there has been a change in 

circumstances justifying a modification under (a) of this section if the modification is 

in the child’s best interests.

* Sec. 4. AS 25.20.115 is amended to read:

Sec. 25.20.115. A1TORNEY FEE AWARDS IN CUSTODY AND 

VISITATION MATTERS. Except as provided in AS 25.20.140(e), in [INI an action 

to modify, vacate, or enforce that part of an order providing for custody of a child or 

visitation with a child, the court may, upon request of a party, award attorney fees and 

costs of the action. Except as provided in AS 25.20.140fe). in [IN] awarding 

attorney fees and costs under this section, the court shall consider the relative financial 

resources of the parties and whether the parties have acted in good faith.

* Sec. 5. AS 25.20.140 is amended by adding new subsections to read:

(d) In addition to monetary damages under (b) of this section, the court may

(1) order that the parent with visitation rights be given additional 

visitation time with the child equal to or more than the amount of time missed because 

of the other parent’s noncompliance with visitation orders; if the custodial parent has 

previously, within three years, been found in contempt for noncompliance with an 

order allowing visitation, the additional amount of visitation time ordered under this 

paragraph shall be equal to at least twice die amount of time missed because of the 

noncompliance;

WORK DRAFT WORK DRAFT WORK DRAFT
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(2) award to the parent with visitation rights reasonable expenses 

incurred by the parent to locate or return a child and an additional sum in liquidated 

damages in the amount of $100; however, if the custodial parent has previously, within 

three years, been found in contempt for noncompliance with an order to allow' 

visitation, the liquidated damages under this paragraph shall be $250.

(e) If the court finds that an action under this section was brought in bad faith, 

the court shall order the moving party to the pay to the nonmoving party all costs, full 

reasonable attorney fees, and liquidated damages of $100.

* Sec. 6. MODIFICATION OF EXISTING ORDERS. The enactment of AS 25.20.104 

under sec. 2 of this Act constitutes a change in circumstances requiring modification of an 

order under AS 25.20.110(a) that was made before the effective date of this Act if application 

of AS 25.20.104 would result in an increase of visitation time of at least 25 percent and the 

modification is in the best interests of the child.
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L E G I S L A T I V E  A F F A I R S  A G E N C Y  

S T A T E  O F  A L A S K A

D IV IS IO N  O F  L E G A L  S E R V I C E S

(907) 465-3867 o r 465-2450 
FAX (907) 465-2029 
M ail S:op 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M March 16, 1994

SUBJECT:

TO:

FROM:

Changes in CSHB 422(HES) (Work Order No. 8-LS1606\K)

Representative Con Bunde 
ATTN: Pattie Swenson

Terri Lauterbach /  \l k l / "
Legislative Counsel

Enclosed is the draft version of CSHB 422(HES) that you requested. This 
memorandum will explain the changes in this CS, compared to the "E" version of the 
bill that the HESS committee considered on Monday and last Friday.

Section 1. There were concerns expressed in testimony that the penalties in section 1 
could apply to a one-time failure to allow visitation or to a situation where visitation 
was denied out of concern for the safety of the children. To address that concern, 
the language at page 1, lines 12 - 14, of the "E" version has been deleted from the 
HES CS. That ianguage would have applied the penalties when a person

takes, entices, or keeps the child with the intent of denying access to 
the child by another person during a time when the other person has 
the legal right under court order to be with the child.

Under the HES CS, criminal penalties could still be applied in cases where visitation 
is denied after a previous finding of contempt by a court or if there is a pattern of 
intentional violation of court orders to allow visitation.

There was also a concern by a witness about the type of notice that must be given 
by a noncustodial parent who wants to resume visitation rights after a long period of 
failing to exercise visitation rights. On page 2, line 12, of the previous CS, the term 
was "any notice." In the HES CS, this has been changed to "reasonable notice" (page 
2, line 12). The "reasonableness" of the notice given would be determined by a court 
(or jury) when the custodial parent presents this defense in a prosecution.



Section 2.

Sec. 25.20.102. NOTICE OF RELOCATION. The notice requirement of this 
section has been changed from 60 days’ notice to 30 days’ notice and exceptions have 
been provided in (b) and (c) for shelters, evictions, emergency medical needs, and the 
need to visit relatives with emergency medical conditions.

Sec. 25.20.104. MINIMUM VISITATION SCHEDULE. The ambiguity of the 
previous CS as to whether the minimum schedule is applicable in dissolution cases 
has oeen clarified. The HES CS provides that the minimum schedule is applicable 
to dissolutions except in cases where a spouse is absent and cannot be located after 
reasonable efforts. This exception means that 29.5 percent visitation rights would not 
have to be awarded to a parent who has abandoned the family.

The parties in a dissolution where both parents are present could still agree to 
visitation that is less than 29.5 percent, but this clarification ensures that the parent 
with visitation rights has the right to 29.5 percent if that parent wants it.

The phrase "at least" has been deleted from the last line of the lead-in language in 
subsection (a). Since this section covers only situations where custody is awarded to 
one parent and visitation rights to the other parent, the concept of visitation above 
29.5 percent has no meaning. (Above 29.5 percent would be shared custody, not 
visitation rights.) Therefore, the phrase "at least" had no meaning. Removing the 
phrase does not limit the court’s discretion to award shared custody in appropriate 
circumstances. Shared custody is not governed by this minimum visitation schedule.

The other change in this section concerns the Christmas visitation schedule. There 
was some concern that splitting every Christmas vacation in half was not always best. 
Therefore, subsection (b) provides that the parents may agree to a different 
Christmas visitation schedule for any reason they want to. It also provides that, even 
without an agreement of the parents, a court may award alternate Christmas 
vacations to the visiting parent upon a finding that travel considerations make an 
annual split impracticable.

Sections 3 - 5. No changes.

Sections 6 - 7. These sections are new to the bill. They implement the clarification 
described under section 2 in this memorandum as to the applicability of the minimum 
visitation schedule to dissolution proceedings.

Section 6 states that parental agreements in a dissolution that is filed by both parents 
must comply with AS 25.20.104. Section 7 requires the court, before approving a 
dissolution, to make a finding that the custody/visitation agreement complies with 
AS 25.20.104. This will not require that all dissolution proceedings result in 29.5

Representative Con Bunde

March 16, 1994

Page 2



percent visitation rights. Since AS 25.20.104 includes a provision that a visiting 
parent may request less than 29.5 percent visitation rights, a visiting parent may also 
make that request in a dissolution proceeding. Therefore, a visitation schedu’e of less 
than 29.5 percent can still comply with AS 25.20.104.

Section 8. This section is changed so that there is no longer a threshold requirement 
that a visitation modification under this bill result in a 25% increase in visitation time. 
In the HES CS, a modification is justified if the minimum schedule in AS 25.20.104 
would result in any increase in the visitation time.

This section is also clarified by the addition of paragraph (1). It is my understanding 
that the committee’s intent is that modifications u.'der the new minimum schedule 
will only occur if a parent requests a modification. If parents with old orders are 
happy with their visitation percentage, there is no need for them to go to court for 
a change. Section 6 was only intended to help unhappy parents who are seeking to 
expand their visitation rights. The new language in paragraph (1) allows this result 
and clarifies that not all orders will automatically be changed by this new law.

Representative Con Bunde

March 16, 1994

Page 3

I hope this explains the new CS in sufficient detail. Please let me know if I can be 
of further assistance.

TML:mi 
94-06 l.mai

Enclosure
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ASSOCIATION FOR CH ILD REN  FOR ENFO RCEM EN T OF SU PPORT
Anchorage Chapter

P. O. Box 92910, Anchorage, AK 99509, 274-2010

March IS. 1994

Dear HESS Committee Members:

i speak for thousands of custodial parents (mostly women) and children around Alaska: this 
DADS VENGEANCE bill should remain and die in committee. You are not seriously 
considering Rep. Davis’ bill r e q u i r i n g  dads to match rights with responsibilities...requiring 
them to make use of the visitation they wanted. What about Rep. Martin’s bill making it a 
crime to help someone avoid paying child support. If their bills are not good enough to leave 
this committee - then certainly this piece of DADS VENGEANCE legislation should not 
either.

c.5 rt s*/: 3*
Despite minor improvements to ££££££== since the last hearing, this bill continues to be a 
"DADS VENGEANCE" bill - making women criminals while "dads" continue to impudently 
refuse to ,.ay child support. Contrary to emotional testimony, enforcement of the criminal 
non-"' poori law rarely occurs. Ask the Dept, of Law how' many non-custodial parents have 
been jailed for not paying child support - and you will learn that it rarely, if ever, occurs despite 
the fact that there are thousands who do not pay their support.

I have heard legislators and others state that the criminal sanctions won’t be enforced, so "don’t 
worry about it." That is a smokescreen! Any law oim be enforced if someone chooses to do so.

RE: Work draft. p2, lines 10-16: Dad can stay out of his children’s lives for years, but if he 
chooses, then your bill allows him to return and give "reasonable notice" and resume his 
"rights" as a father, but never having hadtoTace up to his "responsibilities" of being a father. 
Meanwhile, mom disagrees with his definition of "reasonable notice" - she is still arrested and 
must argue what was "reasonable" in court.

Additionally, the legislature is not equipped with the expertise or knowledge to determine what 
kind of visitation is in the best interests of the child - by requiring a minimum amount of 
visitation. Only the courts can get to the truth in custody and visitation matters - they hear



G LEN D A  J. STRAUBE 
1318 N Street 

Anchorage, AK. 99501
(H) 278-0840 

(FAX) 272-2030

March 15, 1994

Members of the House HESS Committee 
Alaska State Legislature

RE: CSHB 422 - Custody and Visitation Rights 

Dear Conmiittee Member:

I urge you not to pass out of committee this "dads" bill. I call it such because a "dads" group 
was responsible for the original work on this bill. The same "dads" group which fights to 
decrease child support payments and weaken child support laws. They almost accomplished 
this in the original bill by requiring enough visitation hours so that their child support 
payments would decrease. Thank you for seeing through that trick and making those necessary 
changes.

My testimony is not aimed at protecting myself or any selfish reason....my children are grown. 
I will not be personally affected by this bill. But I have had experience with the issue of 
visitation. By the way, I believe strongly that, in most cases, children should have access to 
their parents. But this bil’ goes way beyond that. Since most custodial parents are moms, I will 
use that term throughout to indicate custodial parents, and dads to indicate those with 
visitation rights.

This bill is strictly aimed at placing all power in the hands of dads, while making moms 
criminals. You may say that this won't happen if the moms behave and allow all the visitation 
granted by this bill, but you have structured this bill so that if a mom has good reason to 
believe that her child(ren) will be in danger -  she will first be arrested in front of the children, 
taken to jail, and face 90 days in jail and a SI,000 fine. Meanwhile, she must find a lawyer and 
the burden of proof is on her shoulders. But, never mind, because the damage is already done.

Let me give you an example. There was only one time I denied my children’s dad visitation and 
it was at their insistence. They had told me that their dad was drinking alot and that they had 
been in two different one-car accidents with him and they were scared to death. I informed him



Public Testimony - CSHB422 
Glenda J. Straube 
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that I just couldn’t let them go with him because neither the kids nor I wanted them to face the 
possibility that the next accident would be fatal. Their dad was very angry and threatened me. 
Thereafter, he and his wife used that one time denial to continuously tell everyone that I was 
always keeping the kids from him. The truth was that this occurred only once. But I did tell 
him that unless he could stop drinking and driving he could not take them with him, but could 
visit them in a more structured environment.

If this proposed law was in effect, he could have called the police and had me arrested. (He was 
never drunk when he came to pick them up, so the police would have had to let him take the 
children.) Meanwhile, my children would be traumatized watching mom carted olTin a police 
car. i was one of the working poor at the time (too poor to afford a lawyer and too much 
money to get a public defender), like many single mom with kids - especially since most don’t 
see any child support payments. I would then be forced to defend myself (by clear and 
convincing evidence) that I didn’t want to place my children's life in jeopardy. And how would 
I prove that? My word against his? There were no records of the accidents (he drove away 
from them)....the kids couldn’t, shouldn’t or wouldn’t testify for me (they would have been with 
their dad during my incarceration). So, I’m found guilty and sentenced to 90 days in jail.

Now you can say this won’t happen, but that’s simply bull! You should not be proposing or 
passing laws which you either think won’t be enforced or for which you try and convince the 
public they won’t be enforced. You say "don’t worry about it," but in reality there’s a lot to be 
worried about.

Remember the recent case of some nutty guy who wrote his own obituary for the Anchorage 
Daily News so everyone would think he was dead - and then he left the state. This is the same 
guy for whom a police officer in Eagle River or the Valley was intervening on behalf of with 
the mother of his child -  to convince her to let the child go with this man. Under this law, he 
can now force such a thing. She would have gone to jail and this loony guy would have the 
child? And are you willing to personally hold yourselves responsible for allowing this to 
happen? And if my children had died in a car accident with their dad, after you forced me to 
hand them over....what would you have said to me to make up for that incredible loss?

To sum it up, this is outrageous legislation aimed at m aking moms crim inals - and 
taking the kids away from  their custodial parent while tha t parent tries to defend 
themselves. How can you be willing to pass onerous laws aimed a t putting these moms 
once again under the thum bs
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Public Testimony - CSHB422 
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o f the dads, yet you laugh at the thought of Terry M artin’s bill which would make it 
a crime to  knowingly help someone avoid paying child support.

You are placing all the rights in the hands o f the dads, with no accompanying 
responsibilities. You may laugh at Rep. Bettye Davis’ bill which would require dads 
to make use o f  their visitation, but once again it shows that you wish to gi ve them all 
the rights - with no responsibilities.

You would m ake moms criminals for protecting their children or for being set-up by 
a vengeful dad, while the state refuses to enforce existing criminal sanctions against 
people (prim arily dads) who purposefully deprive their children of support as a way to 
be vengeful to the ex-spouse o r girlfriend.

You would make mom a criminal for refusing to let her kids go with a drug 
addict...because she doesn’t have the money to go to court and change m andatory 
visitation and he doesn’t have a needle sticking out o f his arm  so mom can’t prove he’s 
a drug addict.

In closing, everyone screams that their a ren’t enough police to deal with violent crime 
right now, yet you are willing to have them continue m ediating domestic 
disagreements....you will now have them  using their precious time arresting moms. 
You’re willing to  see them put moms in jail, but you can’t even get police to put 
stalkers iu jail.

Sincerely,



Around the Country
False Allegations to be Prosecuted
The Texas Department of Protec­

tive and Regulatory Services (DPRS) 
plans to begin prosecuting fam ily 
members who make false abuse 
reports , the f ir s t state known to 
announce such a plan.
Janice Caldwell, executive director 

of the agency, said the plan is 
designed to concentrate lim ited 
resources on serious cases, She said 
some abuse reports are litt le  more 
than an e ffo rt to get the agency 
involved in child custody disputes. 
Making a false claim on child abuse is 
illegal in Texas, but state law requires 
people to report “suspected abuse.”
Ms. Caldwell said false reports 

must be prosecuted if the agency is tc 
handle the growing number of childj 
abuse reports. During fiscal 1992, 
DPRS investigated 107,276 reports of 
suspected child abuse and neglect— 181 
percent more than the previous year.

T e x a s An ed ito r ia l in the Houston 
Chronicle September 1, 1993 support­
ed Ms. Caldwell's plan, as have attor­
neys and child experts from around j 
the country.
CRC General Counsel M ike j 

Oddenino, Arcadia, CA., wrote to Ms. 
Caldwell that "...children who are not 
actually abused by an individual are 
t ru ly  abused when they wrongly 
become the subject of an investigation 
stemming from a false accusation. Of 
course, who can measure the grief ar 
adu lt experiences when falsely 
charged w ith what is certainly the 
most heinous of crimes."

I l l i n o i s
I ll in o is has passed a law tha t 

makes visitation interference a crime. 
I f a parent denies access (visitation), 
the police w ill be able to issue the 
denying parent a citation to appear in 
court on a petty offense. The conse­
quence would be a fine, but after three

' convictions, it would be considered a 
misdemeanor.
The law, which amends the Illinois 

Crim inal Code, Section 10-5.5, says 
“Every person who, in violation of the 
visitation provisions of a court order 
relating to child custody, detains or 
conceals a child w ith the in tent to 
deprive another person of his or her 
rights to visitation shall be guilty of 
unlawful visitation interference.,”
The b ill was signed in to law by 

Governor Jim Edgar on July 20,1993.
Ann Danner, CRC coordinator in 

Illin o is , cred its CRC ac tiv is t Je ff 
Strang who worked with CRC Illinois 
affiliates (Family Illinois) to educate 
legislators about the needs of children 
regarding enforcement of visitation.
“We hope this law w ill set a prece­

dent for other states to follow," said 
Danner.
She said the next step is to work 

w ith police and states a tto rney ’s 
offices in enforcing this new law.

New Directory of 
Organizations Now 
Available
Copies of CRC’s new “Parenting In te r­

national Directory,” the fifth edition of its 
directory, is available in hard copy (updated 
annually) and on IBM 5 1/4” and 3 1/2” disks 
fupdated semi-annually). The cost is $12,00 
for e ither format for CRC members, and 
$15.00 for non-members.
The directory features:
* a state by state listing, in zip code order, 

of parenting groups within a state;
* a special section that lists national orga­

nizations involved in parenting issues;
* a list of abbreviations of terms used in 

the directory.
Because CRC does a great deal of network­

ing, and constantly updates its data base, the 
directory can be relied on for accuracy.
The directory can be a valuable resource in 

making referrals around the country' to and 
from your organization.
Order your copy now from CRC.

C h i l d  S u p p o r t  B i l l s
Continued from page 9
* expand the Parent Locator System to include visitation orders, At 

present, the Parent Locator System can only be used to find the location 
of parents who owe financial child support, and in parental kidnapping 
cases.
The bill implements many of the recommendations of the Interstate 

Child Support Commission’s report which was issued in 1992.
The Senate Finance Committee, which has jurisdiction over the 

bill, can be reached by phone at (202) 224-4515.

CRC’s View
CRC has decided to oppose S. 689 and H.R. 1600, following con­

sultation with our state chapter coordinators, because increased gov­
ernment regulation of only the financial child support aspects are 
worsening the problem for children.
CRC’s position is based partly on the following:
• “From a federal budget perspective, Child Support Enforcement 

is an expensive disappointment,” says a report issued in June, 1992 
by Republican House members E. Clay Shaw, Nancy L. Johnson and 
Fred Grandy.
• A report provided by the General Accounting Office at the 

request of Congresswomen Marge Roukema and Barbara Kennelly 
and Senator Bill Bradley, released January 9, 1992 stated that 66 
percent of mothers with a child support award who did not receive 
payment from the fathers say it is because the fathers were unable 
to pay. This data is not reflected in the legislation.
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8-LS1606VE.1 /
Lauterbach

3/12/94

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE BUNDE

TO: CSHB 422( ) Draft 8-LS1606VE

Page 3, line 10:

Delete "at least"
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8-LS1606VE.217
Lautcrbach

3/12/94

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE BUNDE

TO: CSHB 422( ) Draft 8-LS1606\E

Page 3, line 22, after "child.":

Insert "The court may vary from the requirements under (a)(3) - (4) of this section 

upon agreement of the parents or upon a finding that the travel required between the 

residences of the parents would make the schedule in (a)(3) - (4) of this section impracticable. 

If the court makes a finding of impracticability, the court shall award the visiting parent the 

entire school Christmas vacation period in the years when the visiting parent does not have 

Thanksgiving visitation rights under (a)(2) of this section."

-1-



8-LS1606NE.3 /
Lauterbach

3/12/94

A M E N D M E N T

OFFERED IN THE HOUSE

TO: CSHB 422( ) Draft 8-LS1606\E

BY REPRESENTATIVE BUNDE

Page 5, line 12:

Delete "of at least 25 percent"



L 8-LS1606V E.4 '
L au tcrbach

3 /1 2 ^ 4

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE TOOHEY

TO: CSHB 422( ) Draft 8-LS1606VE

Page 3, line 1, after "RELOCATION.":

Insert "(a)"

Page 3, after line 6:

Insert a new subsection to read:

"(b) Notwithstanding (a) of this section, a party is not required to give 60 

days’ notice of an intent to relocate a child to temporary residence in a shelter or safe 

home that is part of a domestic violence or sexual assault program, as defined in 

AS 18.66.900. However, the relocating party shall notify the other party of the 

relocation within 24 hours after entering the shelter or safe home unless

(1) the other party is the alleged perpetrator of the domestic violence 

or sexual assault causing the relocation; or

(2) the acceptance policy of the shelter or safe home prohibits the 

relocating party from divulging the location of the shelter or safe home."



OFFERED IN THE HOUSE BY REPRESENTATIVE B.DA VIS

TO: CSHB 422( ) Draft 8-LS1606NE

Page 3, line 1, after "RELOCATION.”:

Insen "(a)"

Page 3, line 4:

Delete "60"

Insert "30"

Page 3, after line 6:

Insert new subsections to read:

"(b) Notwithstanding (a) of this section, a party is not required to give 30 

days’ notice of an intent to relocate a child to temporary residence in a shelter or safe 

home that is part of a domestic violence or sexual assault program, as defined in 

AS 18.66.900. However, the relocating parry shall notify the other party of the 

relocation within 24 hours after entering the shelter or safe home unless

(1) the other party is the alleged perpetrator of the domestic violence 

or sexual assault causing the relocation; or

(2) the acceptance policy of the shelter or safe home prohibits the 

relocating party from divulging the location of the shelter or safe home.

(c) Notwithstanding (a) of this section, a party is not required to give 30 days’ 

advance notice of relocation, but is required to give notice as soon as possible, upon 

relocating a child

(1) due to eviction by a landlord;

(2) for the purpose of obtaining medical care for the party or a 

member of the party’s immediate family for an emergency life-threatening condition 

as certified by a physician; or

8-LS1606SE.6

Lauierbach
3/14/94

A M E N D M E N T



(3) for the purpose of visiting a relative who is in an emergency life- 

threatening condition as certified by a physician."

8-LS1606\E.6

•2-



OFFERED IN THE HOUSE BY REPRESENTATIVE B.DAVIS

TO: CSHB 422( ) Draft 8-LS1606\E

Page 1, line 10, after "(2)":

Insert "except as provided in (b) of this secdon,"

Page 2, after line 5:

Insert a new subsection to read:

"(b) A person may not be convicted under (a)(2) of this section for an act or 

omission that occurred before the person was ordered to participate in mediation under 

AS 25.20.085 for a dispute over visitation rights involving the same child whose 

visitation schedule underlies the allegations under (a)(2) of this section."

Reletter the following subsections accordingly.

Page 2, after line 30:

Insen new bill sections to read:

"* Sec. 2. AS 25.20.080(a) is amended to read:

(a) At any time within 30 days after a petition for child custody is filed under 

AS 25.20.060 or a petition to enforce visitation rights is filed, the coun may order 

the panies to submit to mediation. Each pany shall have the right to challenge 

peremptorily one mediator appointed.

* Sec. 3. AS 25.20.080(c) is amended to read:

(c) If the mediator determines that mediation effons are unsuccessful, the 

mediator shall terminate mediation and notify the coun that mediation effons have 

failed. The custody or visitation proceeding, as applicable, shall proceed in the 

usual manner.

* Sec. 4. AS 25.20.080(d) is amended to read:
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(d) Upon submission of the parties to mediation under this section, a pending 

child custody or visitation proceeding shall be stayed for a period of 30 days or until 

the court is notified that mediation effons have failed. All coun orders made during 

the pending [CUSTODY] proceeding remain in effect during the period of mediation."

Renumber the following bill sections accordingly.

Page 5, line 10:

Delete "sec. 2" 

Insen "sec. 5"
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S P O N S O R  S T A T E M E N T
CSHB 422

“ An Act relating to custody and visitation rights.”

The divorce rate has risen rapidly since the m id 1960’s. The nation has 
experienced m any social problem s that can be directly related to a child lacking a 
relationship w ith two parents. Children of divorced parents have the right to 
m aintain a relationship with both parents, and gain the benefits that each has to 
offer.

The am ount o f child visitation ordered by a court is the greatest concern  to m any 
parents. The am ount o f visitation ordered by the court is directly related  to the 
am ount o f child  support a non-custodial parent w ill have to pay. This b ill is not 
an opportunity  to low er child  support payments. It is an opportunity  fo r non­
custodial parents to gain access to their children and to have an ongoing 
relationship w ith them .

This p roposed legislation provides m inim um  visitation guidelines for parents who 
do not have shared custody or jo in t custody of their children. Present statutes do 
not include any type o f m inim um  visitation guidelines. This hole in the statutes 
often results in the children being placed in the center o f an em otional argum ent.

CSHB 422 contains some improvements. The significant changes include 
flexibility  fo r v isitation tim es, and the ability o f a parent to enforce court ordered 
visitation has been strengthened.

Section 1 o f HB 422 and CSHB 422 are identical. This section enum erates the 
circum stances in w hich a person can be charged with custodial interference in the 
third degree. A dditionally, this section clarifies when custodial interference in the 
third degree is a class B m isdem eanor or a class A m isdem eanor.

Both versions o f HB 422 include a provision for notice of relocation. T he CS 
requires the court and the visiting parent to be notified 60 days in advance o f the 
custodial parents m ove. The notice m ust contain the inform ation the court 
considers necessary.

CO-CHAIR HEALTH, EDUCATION 
& SOCIAL SERVICES

REPRESENTATIVE CON BUNDE



The original form  o f HB 422 provides visitation guidelines based on the age o f 
the children, their geographical location, and the time o f year or day o f the week. 
CSHB 422 has deleted any reference to the age of a child. All ch ildren  should 
have access to both parents regardless o f age.

The original HB 422 set m inim um  visitation guidelines for w eekends, holidays, 
and school vacations. These references are deleted in the CS in favor o f a more 
flexible schedule based on percentage o f tim e (29.5% ). In addition, a v isiting 
parent has the right to decrease the am ount o f visitation tim e if desired. The 
reason 29.5%  visitation is used is to avoid any decrease in the child  support 
paym ent. If  a child  is w ith the visiting parent more than 30%  o f the tim e the 
paym ent o f ch ild  support is calculated differently, and the paym ent is usually  
decreased.

Both the HB 4 22  and CSHB 42,2 address intentional noncom pliance w ith a court 
order to allow  visitation in section 3. The CS includes custodial interference with 
visitation as a change in circum stance that will allow a parent to m odify  a 
v isitation order. U sual reasons for m odification o f a v isitation order are 
financial problem s or illness o f a child. Custodial interference w ill be a new  
consideration.

Section 4 o f bo th  versions o f this legislation rem ain the sam e. A ttorney fee 
aw ards m ay be aw arded after consideration o f the financial resources o f the 
parities.

Section 5 o f H B 422 and CSHB 422 are the sam e in their intent. CSHB 422 
allows the visiting parent to be awarded at least twice the am ount o f v isitation 
tim e that has been  denied because o f custodial interference, as w ell as m onetary 
dam ages. T his section will be a deterrent to people who w ould deny access to 
children w ithout good reason.

The passage o f  this legislation w ill be a step forward for children. Parents are 
divorced, ch ild ren  are not. The intent o f this legislation is to exclude children as 
a tool in negotiations during and after a divorce. They deserve the attention of 
both parents in a consistent m anner. I urge your positive support o f  this 
proposed legislation.
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CS FOR HOUSE BILL NO. 422( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE BUNDE

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to custody and visitation rights."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I. AS 11.41 is amended by adding a new section to read:

Sec. 11.41.340. CUSTODIAL INTERFERENCE IN THE THIRD DEGREE,

(a) A person commits the crime of custodial interference in the third degree if

(1) being a reladve of a child under 18 years of age or a relative of an 

incompetent person and knowing that the person has no legal right to do so, the person 

intentionally takes, entices, or keeps that child or incompetent person from a lawful 

custodian; or

(2) being a lawful custodian of a child under 18 years of age and 

knowing that the person has no legal right to do so, the person

(A) takes, entices, or keeps the child with the intent of denying 

access to the child by another person during a time when the other person has 

the legal right under coun order to be with the child;

-1- CSHB 422( )
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(B) fails to comply with an order to allow visitation with the 

child by another person after being found in contempt for failure to comply 

with a visitation order; or

(C) has engaged in a pattern of intentional violation of coun 

orders to allow visitation by another person with the child.

(b) The defendant has an affirmative defense to conviction under (a) of this 

section if the defendant shows by clear and convincing evidence that

(1) the defendant’s purpose was to protect the child or the defendant 

from imminent physical harm, the belief in the existence of the imminent physical 

harm was reasonable, and the defendant sought the assistance of law enforcement 

personnel, a public agency, or the coun of any state before, or within a reasonable 

time after, committing the acts giving rise to the charges;

(2) the complainant had, before the defendant committed the acts giving 

rise to the charge, failed for a protracted period of time to exercise the complainant’s 

rights to physical custody or access to the child, failed to give any notice to the 

defendant of a desire to resume exercise of the complainant’s rights to physical 

custody or access, and neither failure was the result of the defendant’s denial of access 

to the complainant or denial to the complainant of knowledge of the whereabouts of 

the defendant;

(3) the acts giving rise to the charges were consented to by the 

complainant; or

(4) the defendant, after providing or making a good faith effort to 

provide notice to the person entided to access to the child, failed to provide access to 

the child due to reasons that a reasonable person *. /ould believe were direcdy related 

to the welfare of the child, and allowed access to the child in accordance with the 

court order within a reasonable period of time.

(c) Custodial interference in the third degree is a class B misdemeanor except 

that a person convicted under this section after previously being convicted under this 

section or under a law in another jurisdiction with substantially similar elements is 

guilty of a class A misdemeanor.

* Sec. 2. AS 25.20 is amended by adding new sections to read:

WORK DRAFT WORK DRAFT WORK DRAFT
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Sec. 25.20.10*.. NOTICE OF RELOCATION. The court shall include as a 

condition of a custody or visitation order a requirement that a party intending to 

relocate the temporary or permanent residence of a child shall give advance written 

notice of the intention to the court and the other party at least 60 days before the 

intended relocation. The notice must be in the form and contain the information that 

die court considers necessary under the circumstances.

Sec. 25.20.104. MINIMUM VISITATION SCHEDULE, (a) Except as 

provided in (b) and (c) of this section, in a proceeding in which child custody is 

awarded to one parent and visitation rights are awarded to the other parent, the coun 

shall award the visiting parent at least the following visitation rights:

(1) 29.5 percent of the days and nights of the year, with specific days 

and nights determined by the parents, except as provided in (2) - (4) of this subsection;

(2) the Thanksgiving period every other year;

(3) the school Christmas vacation period occurring before 9:00 o’clock 

in the morning on December 25th in the years in which the visiting parent has 

visitation during the Thanksgiving vacation period;

(4) the school Christmas vacation period occurring after 9:00 o’clock 

in the morning on December 25th in the years in which the visiting parent does not 

have visitation during the Thanksgiving vacation period.

(b) The coun may vary from the requirements under (a) of this section if, after 

consideration of the age, circumstances, and needs of the child, the coun finds that 

adherence to the requirements would cause harm or detriment to the child. A variation 

under this subsection must be based solely on evidence in the record. The coun shall 

find the facts specially and include an explanation of its reasoning for ordering a 

variance under this subsection.

(c) The coun shall decrease the percentage specified in (a)(1) of this section 

at the request of the parent with visitation rights.

(d) In this section,

(1) "school Christmas vacation period" means from 6:00 o’clock in the 

evening on the last day of school before the beginning of the school Christmas 

vacation period until 8:00 o’clock in the evening on the day before the resumption of

WORK DRAFT WORK DRAFT WORK DRAFT
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the school year; if a child is not in school, "school Christmas vacation period" means 

the vacation period of the public school system where the custodial parent resides;

(2) "Thanksgiving period" means from 6:00 o'clock in the evening on 

the Wednesday before Thanksgiving until 8:00 o ’clock in the evening on the following 
Sunday;

(3) "visiting parent" means the parent who does not have physical 

custody of the child according to a coun order.

* Sec. 3. AS 25.20.110 is amended by adding a new subsection to read:

(c) Intentional noncompliance with a coun order to allow visitation with a 

child, a Finding of contempt for noncompliance with a coun order to allow visitation 

with a child, or a conviction of custodial interference in the third degree under 

AS 11.41.340 constitutes a lebuttable presumption that there has been a change in 

circumstances justifying a modification under (a) of this section if the modification is 

in the child’s best interests.

* Sec. 4. AS 25 20.115 is amended to read:

Sec. 25.20.115. ATTORNEY FEE AWARDS IN CUSTODY AND 

VISITATION MATTERS. Except as provided in AS 25.20.140(e), in [IN] an action 

to modify, vacate, or enforce that pan of an order providing for custody of a child or 

visitation with c child, the court may, upon request of a party, award attorney fees and 

costs of the action. Except as provided in AS 25.20.140fe). in [IN] awarding 

attorney fees and costs under this section, the coun shall consider the relative financial 

resources of the parties and whether the parties have acted in good faith.

* Sec. 5. AS 25.20.140 is amended by adding new subsections to read:

(d) In addition to monetary damages under (b) of this section, the coun may

(1) order that the parent with visitation rights be given additional 

visitation time with the child equal to or more than the amount of time missed because 

of the other parent’s noncompliance with visitation orders; if the custodial parent has 

previously, within three years, been found in contempt for noncompliance with an 

order allowing visitation, the additional amount of visitation time ordered under this 

paragraph shall be equal to at least twice the amount of time missed because of the 

noncompliance;
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(2) award to the parent with visitation rights reasonable expenses 

incurred by the parent to locate or return a child and an additional sum in liquidated 

damages in the amount of 5100; however, if the custodial parent has previously, within 

three years, been found in contempt for noncompliance with an order to allow 

visitation, the liquidated damages under this paragraph shall be $2.50.

(e) If the court finds that an action under this section was brought in bad faith, 

the court shall order the moving party to the pay to the nonmoving party all costs, full 

reasonable attorney fees, and liquidated damages of $100.

* Sec. 6. MODIFICATION OF EXISTING ORDERS. The enactment of AS 25.20.104 

under sec. 2 of this Act constitutes a change in circumstances requiring modification of an 

order under AS 25.20.110(a) that was made before the effective date of this Act if application 

of AS 25.20.104 would result in an increase of visitation time of at least 25 percent and the 

modification is in the best interests of the child.
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F e b r u a r y  26, 1 9 9 4

Rep. Con Bunde, House HESS Co-chair 
S e nat or Steve Rieger, Senate HESS, c h a i r  
Other l egi slators

Re: HB 422 V I S I T A T I O N  (PARENTING) G U I D E L I N E S  L E G I S L A T I O N

Dear Legislators,

Recent  newpa per articles that a p p e a r e d  in the J u n e a u  Empire 
have a t t a c k e d  Rep. Con Bunde in r e g a r d s  to HB 422, w h i c h  details 
the p aren t i n g  a r r a n g e m e n t s  for f a m ilies a f t e r  a separa t i o n  
or divorce.

The views e x p r e s s e d  by a small vocal minority, whose o n l y  c o ncern 
is the c o l l e c t i o n  of child support, does not a d d re ss the more 
important issue of c o n t inued parenting, w hich will b e n e f i t  both 
c h i l d r e n  and parents alike. Child support is not a s ubstitut e 
for parenting, as it is only a part of the equation.

Study after study, have indicated that the m o s t  critical aspect 
in the w e l l - b e i n g  and best interest of o ur children, relates 
to the c o n t i n u e d  pa ren t i n g  factor. While we have gu idel i n e s  
for child s u p p o r t  awards, we lack a p p r o p i a t e  guidel i n e s  for 
p a r e n t i n g  a r r a n g e m e n t s  (visitation). This is n e c e s s a r y  due to 
the lack of u n i f o r m  awards in parenting, w h i c h  have unduely 
bu r do ned parents and the court s y s t e m  alike, in a wave of 
litigation. This litigat ion causes further h a r d s h i p  on all 
parties involved and is not in the b e s t  interest of the children.

Some factors to c o n s i d e r  are:

S U P P O R T  G R O U P

** Parents w i t h  shared parenting  a r r a n g e m e n t s  pay their support
in full and on time o v e r  80-90% of the time.

** Parents w i t h o u t  s hare d parenting, pay support less than
45% of the time, u s ually caused by parental interference.

** 80% of the c h i l d r e n  that get i nto troubl e with the j u s tice
system come from single p aren t families, families where 
both parents are not in the picture.

** The import a n c e  of p arenting is the s ing le most critical
aspect in the w e l l - b e i n g  and p s y c h o l o g i c a l  h ealth of our 
children and our future citizens.

** T e r m i n o l o g y  - "Custody" term used for prisoners
"Visitation" used in h o s p i t a l s / f u n e r a l s  
"Parenti ng" - a p p r o p i a t e  t e r m i n o l o g y

We support Rep. C o n  Bunde in his h o n o r a b l e  intentions and w i s d o m
in the i n t r o d u c t i o n  of this l eg islation for the b e nefit  of all.

dr* —
_ ^ ^ J i m  A. Arnesen, P r e s ident 
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G L E  H H w T F  MIJ B E

A S S O C IA T IO N  FO R C H IL D R E N  FO R E N F O R C E M E N T  O F SU P PO R T
A ncho ra ge  C h ap te r

P. O. Box 92910 , Anchorage, A K  99509 . 274 -2010

March IS, i 994

Dear HESS Comm ittee Members:

I speak lo r thousands o f custodial parents (mostly women) and children around Alaska: this 
D AD S VENG EANC E bill should remain and die in committee. You are not seriously 
considering Rep. Davis' bill requiring dads to match rights w ith responsib ilities...requiring 

them to make use o f the vis ita tion they wanted. What about Rep. M a r t in ’s b ill m aking it a 
crime to help someone avoid paying child support. I f  the ir b ills are no t good enough to leave 
this committee - then certa in ly this piece o f DADS VENG EANC E legislation should not 

either.

C S  A
Despite m ino r improvements to since the last hearing, this b ill continues to be a
"D AD S VEN G EANC E " bill - making women crim inals while "dads" continue to im pudently 
refuse to pay ch ild support. Con tra ry to emotional testimony, enforcement o f the crim ina l 
non-support Jaw rarely occurs. Ask the Dept, o f Law how' many non-custodial parents have 
been ja iled for no t paying child support - and you w ill learn that it rarely, i f ever, occurs despite 
the fact that there are thousands who do not pay their support.

I have heard legislators and others state that the crim ina l sanctions won ’t be enforced, so "d o n ’t 
w o rry about it." T ha t is a smokescreen! Any law can be enforced i f someone chooses to do so.

RE: W ork dra ft, p2, lines 10-16: Dad can stay out o f his children ’s lives fo r years, bu t i f  he 
chooses, then you r b ill allows him to return and give "reasonable notice" and resume his 
"righ ts" as a father, but never having had toTace up to his "responsibilities" o f being a father. 
Meanwhile, mom disagrees w ith his de fin ition o f "reasonable notice" - she is s till arrested and 

must argue what was "reasonable" in court.

A dd itiona lly , the legislature is not equipped w ith the expertise o r knowledge to determ ine what 
k ind c f vis ita tion is in the best interests o f the ch ild - by requiring a m in im um am oun t o f 
vis ita tion. Only the courts can get to the tru th in custody and vis ita tion matters - they hear
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O c t o b e r  28, 1 9 9 3

TO: A L L  L E G I S L A T O R S ,

F R O M :  J i m  A .  A r n e s e n ,  P r e s i d e n t
A l a s k a  F a m i l y  S u p p o r t  G r o u p ,  I n c .  
P . O .  B o x  1 1 1 6 9 1 - 1 6 9 1  
A n c h o r a g e ,  A k  9 9 5 1 1  
( 9 0 7 )  3 4 4 - 7 7 0 7  F a x  3 4 4 - 9 5 4 0

S U P P O R T  G R O U P

R E : P R O P O S E D  L E G I S L A T I O N  ( e n c l o s e d )

D e a r  L e g i s l a t o r ,

P l e a s e  f i n d  e n c l o s e d ,  p r o p o s e d  l e g i s l a t i o n  a n d  i n f o r m a t i o n  
r e l a t i n g  t h e r e t o .

T h e  f o c u s  o f  o u r  g r o u p  i s  t o  p r o m o t e  p o s i t i v e  c h a n g e s  t o  t h e  
f a m i l y  l a w  s y s t e m .  I  b e l i e v e  t h e  p r o p o s a l s  e n c l o s e d  w i l l  b e n e f i t  
p a r e n t s  a n d  c h i l d r e n  a t  v e r y  s m a l l  c o s t ,  i f  a n y .  W h i l e  o n e  o f  
t h e  p r o p o s e d  b i l l s  i s  a  m a j o r  a d d i t i o n ,  t h e  o t h e r  t h r e e  a r e  
s m a l l  i n  c o m p a r i s o n .

T h e  f i r s t  p r o p o s a l  h a s  t o  d o  w i t h  V i s i t a t i o n  G u i d e l i n e s  f o r  
d i v o r c i n g  p a r e n t s  a n d  o t h e r  n o n - m a r r i e d  p a r e n t s .  R a t h e r  t h a n  
i n c l u d e  t h e  f o u r  p a g e s  i n  t h i s  p a c k e t ,  p l e a s e  r e f e r  t o  t h e  l a t e s t  
n e w s l e t t e r  w e  s e n t  t o  y o u .  Y o u  w i l l  f i n d  t h e  f u l l  p r o p o s a l  o n  
p a g e s  6 - 1 0  o f  t h e  F a l l  i s s u e  o f  o u r  n e w s l e t t e r .

A l l  3 f  t h e  p r o p o s a l s  a r e  f a m i l y  o r i e n t e d  a n d  a r e  d e s i g n e d  t o  
r e c t i f y  s o m e  o f  t h e  p r o b l e m s  t h a t  f r e q u e n t l y  c o m e  u p .  T h e  
c a u s e  o f  m u c h  o f  t h e  o n g o i n g  l i t i g a t i o n  t y i n g  u p  o u r  c o u r t  s y s t e m  
d o c k e t s ,  w i t h  t h e  r e s u l t a n t  i n c r e a s e  i n  c o s t s  t o  o u r  c o u r t  s y s t e m  
a n d  p a r e n t s  c a n  b e  a d d r e s s e d  t h r o u g h  t h e  p r o p o s a l s .

B r i e f l y  s t a t e d ,  h e r e  i s  a  s h o r t  s u m m a r y ;

M I N I M U M  V I S I T A T I O N  G U I D E L I N E S :  S i m i l a r  t o  c h i l d  s u p p o r t
g u i d e l i n e s ,  t h e s e  a r e  a  g u i d e  t o  f o l l o w  i n  a w a r d i n g  c h i l d  
v i s i t a t i o n .  T h e y  s e t  a  s t a n d a r d  t o  b e  f o l l o w e d  w i t h  t h e  b e s t  
i n t e r e s t ' s  o f  t h e  c h i l d  i n  m i n d ,  a s  w e l l  a s ,  e n f o r c e m e n t  
p r o v i s i o n s  a n d  p e n a l t i e s .

C H I L D  R E G I S T R A T I O N  B I L L :  T h i s  s h o r t  p r o p o s a l  w o u l d  r e q u i r e
p a r e n t s  t o  r e g i s t e r  t h e i r  c h i l d  i n  s c h o o l s ,  d a y  c a r e  f a c i l i t i e s ,  
e t c .  u n d e r  t h e  t r u e  n a m e  o f  t h e  c h i l d .  T h i s  w o u l d  h e l p  t o  
a l l e v i a t e  t h e  p r o b l e m s  w i t h  " m i s s i n g  c h i l d r e n " ,  p a r e n t a l  
a b d u c t i o n s ,  a n d  r e l a t e d  f a i l u r e  t o  a d h e r e  t o  v i s i t a t i o n  
s c h e d u l e s  .

AFSG P.O. BOX 111691, ANCHORAGE, AK 99511-1691 (907) 344-7707 274-7358

A L A S K A  F A M I L Y  S U P P O R T  G R O U P  - J I M  A R N E S E N



O c t o b e r  28, 1993
L e g i s l a t i v e  P r o p o s a l s

P a g e  tw o

W O R K E R ' S  C O M P E N S A T I O N  L E G I S L A T I O N :  T h e  p r o p o s a l  w o u l d  r e c t i f y
t h e  d i s c r i m i n a t o r y  a p p r o a c h  p r e s e n t l y  a p p l i e d ,  w h e r e i n  o n l y  
m a r r i e d  p a r e n t s  o r  p a r e n t s  t h a t  c l a i m  t h e  e x e m p t i o n  o n  t h e i r  
t a x  r e t u r n s  r e c i e v e  t h e  a d d i t i o n a l  f u n d s  f o r  d e p e n d e n t s .  T h e  
b i l l  s p e c i f i c a l l y  w i l l  a l l o w  f o r  p a r e n t s  t h a t  a r e  s u p p p o r t i n g  
t h e i r  c h i l d r e n  t h r o u g h  c h i l d  s u p p o r t  t o  r e c i e v e  t h e  s a m e  a m o u n t s  
a s  o t h e r  p a r e n t s ,  b e c a u s e  i n  s u c h  c a s e s  t h e s e  p a r e n t s  a r e  d e e m e d  
t o  b e  s u p p o r t i n g  d e p e n d e n t s ,  a n d  a r e  e n t i t l e d  t o  t h e  s a m e  a m o u n t .

W A G E  G A R N I S H M E N T  L I M I T  B I L L :  T h i s  b i l l  w o u l d  p r o h i b i t  g a r n i s h i n g
w a g e s  t o  t h e  p o i n t  o f  n o t  a l l o w i n g  a n  o b l i g o r  e n o u g h  m o n i e s  
u p o n  w h i c h  t o  s u b s i s t .  E v e n  o b l i g o r s  n e e d  f u n d s  t o  l i v e  o n ,  
a n d  s o m e  s t a t e s  r e c o g n i z e  t h i s  b y  i m p o s i n g  g a r n i s h m e n t  l i m i t s .

A l l  o f  t h e  p r o p o s a l s  r e p r e s e n t  p o s i t i v e  s t e p s  t o  c o r r e c t i n g  
t h e  m a n y  a r e a s  o f  c o n c e r n  t h a t  a f f e c t  c h i l d r e n  a n d  t h e i r  p a r e n t s .

I t  i s  m y  h o p e  t h a c  y o u  w i l l  s e r i o u s l y  c o n s i d e r  t h e s e  p r o p o s a l s  
a n d  i n t r o d u c e  t h e m  y o u r s e l v e s ,  o r  s u p p o r t  t h e m  i f  y o u  a r e  n o t  
i n  a  p o s i t i o n  t o  i n t r o d u c e  t h e m .

I f  y o u  h a v e  a n y  q u e s t i o n s ,  f e e l  f r e e  t o  w r i t e  o r  c a l l  m e .

R e s p e c t f u l l y ,

J i m  A .  A r n e s e n  
P r e s i d e n t

E n c l o s u r e s :  I n t r o d u c t i o n s  t o  t h e  p r o p o s a l s ,  p r o p o s e d  l e g i s l a t i o n ,  
p r o p o s e d  c h a n g e s  t o  s t a t u t o r y  l a n g u a g e .

c c :  a l l  L e g i s l a t o r s



D e a r  L e g i s l a t o r s ,

R e :  M I N I M U M  V I S I T A T I O N  G U I D E L I N E S  L E G I S L A T I O N
( A  p r o p o s a l  b a s e d  u p o n  t h e  T e x a s  M o d e l )

T h e r e  e x i s t s  a  d i r e  n e e d  f o r  v i s i t a t i o n  g u i d e l i n e s  a n d  t h e  
e n f o r c e m e n t  o f  v i s i t a t i o n  r i g h t s .  I t  i s  c o n s e r v a t i v e l y  e s t i m a t e d  
t h a t  o v e r  1 0 , 0 0 0  c h i l d r e n  i n  A l a s k a  a r e  d e n i e d  a  r e l a t i o n s h i p
w i t h  t h e i r  " o t h e r 1'  p a r e n t ,  d u e  t o  c u s t o d i a l  i n t e r f e r e n c e ,  e v e r y  
y e a r .  T h i s  i s  a t r o c i o u s  1

O n e  t h e  o n e  h a n d ,  w e  h a v e  r e p r e s s i v e  e n f o r c e m e n t  o f  c h i l d  s u p p o r t  
o b l i g a t i o n s ,  c a l c u l a t e d  t h r o u g h  f o r m u l a s  s p e c i f i e d  i n  o u r  C h i l d  
S u p p o r t  G u i d e l i n e s .  A n d  w e  a l l  a r e  a w a r e  o f  t h e  c o n s e q u e n c e s  
i f  w e  f a i l  t o  p a y .

S o  w h y  d o n ' t  w e  h a v e  v i s i t a t i o n  g u i d e l i n e s  a n d  e n f o r c e m e n t  a s  
w e l l  ? I t  m a k e s  p e r f e c t  s e n s e  t o  d o  s o .  T h e  U . S .  C e n s u s  B u r e a u  
s t a t i s t i c s  s h o w :

*  F a t h e r s  w / j o i n t  c u s t o d y  p a y  9 0 . 2 %  o f  t h e  c h i l d  s u p p o r t  o w e d
*  F a t h e r s  w / g o o d  v i s i t a t i o n  p a y  7 9 . 1 %  o f  t h e  c h i l d  s u p p o r t  o w e d
*  F a t h e r s  w / n e i t h e r  ( a b o v e )  p a y  4 4 . 5 %  o f  t h e  c h i l d  s u p p o r t  o w e d

T h e  s t a t i s t i c s  t e l l  u s  a  s t o r y .  T h a t  w h e n  a  p a r e n t  h a s  a  
r e l a t i o n s h i p  w i t h  t h e i r  c h i l d r e n ,  c h i l d  s u p p o r t  g e t s  p a i d .  T h e  
b i g  p u s h  t h e  l a s t  f e w  y e a r s  h a s  b e e n  i n  t h e  a r e a  o f  c h i l d  s u p p o r t  
e n f o r c e m e n t ,  b u t  i t  h a s  d o n e  l i t t l e  t o  c o r r e c t  t h e  p r o b l e m  o f
n o n - p a y m e n t .  I n  f a c t ,  t h e  p r o b l e m  i s  g r o w i n g  a n d  w i l l  g e t  w o r s e .
S u p p o r t  c o m p l i a n c e  i s  r e l a t e d  t o  v i s i t a t i o n  !

T h e  a n s w e r  i s  t o  d o  w h a t  o t h e r  s t a t e s  a r e  d o i n g .  C r e a t e
v i s i t a t i o n  g u i d e l i n e s  a n d  e n f o r c e  v i s i t a t i o n  I M i c h i g a n  e n f o r c e s  
v i s i t a t i o n  w i t h  t h e  s a m e  v e n g e n c e  a n d  v i g o r  a s  s u p p o r t .  T e x a s
r e c e n t l y  e n a c t e d  m i n i m u m  v i s i t a t i o n  g i u d e l i n e s  w i t h  e n f o r c e m e n t  
p r o v i s i o n s .  N e w  J e r s e y  p r o s e c u t e s  c u s t o d i a l  i n t e r f e r e n c e ,  
s e r i o u s l y ,  a n d  h a s  p e n a l t i e s  o f  u p  t o  5 y e a r s ,  w h i c h  h a v e  b e e n  
i m p o s e d  o n  v i o l a t e r s .  F o r  s o m e ,  s u c h  v i o l a t i o n s  c o n s t i t u t e  b a s i s  
f o r  a  c h a n g e  i n  c u s t o d y .  T h e  p a r e n t  m o s t  l i k e l y  t o  e n c o u r a g e  
v i s i t a t i o n  a n d  a n  o n g o i n g  r e l a t i o n s h i p  w i t h  t h e  o t h e r  p a r e n t  
i s  t h e  o n e  t h a t  s h o u l d  h a v e  c u s t o d y .

I n  t h e  l a t e s t  n e w s l e t t e r  w e  s e n t  t o  y o u ,  y o u  c a n  f i n d  t h e
p r o p o s e d  M I N I M U M  V I S I T A T I O N  G U I D E L I N E S ,  o n  p a g e s  6 - 1 0 .  T h e r e  
i s  a l s o  a n  a r t i c l e  d e s c r i b i n g  M i c h i g a n ' s  V i s i t a t i o n  P r o g r a m  
w h i c h  i s  a d m i n i s t e r e d  t h r o u g h  t h e i r  " F r i e n d  o f  t h e  C o u r t "  s y s t e m .

I  w i l l  e x p e c t  t h a t  t h o s e  l e g i s l a t o r s  t h a t  c a n  i n t r o d u c e  t h i s
i m p o r t a n t  l e g i s l a t i o n  w i l l  d o  s o ,  a n d  o t h e r s  w i l l  s u p p o r t  t h i s
m u c h  n e e d e d  l e g i s l a t i o n ! ! !

T h a n k  you, J i m  A. A r n e s e n ,  P r e s .  A l a s k a  F a m i l y  S u p p o r t  G r o u p



S t u d y  F i n d s  C o n n e c t i o n  B e t w e e n  S u p p o r t  a n d  V i s i t a t i o n

The "complex interconnection between child support 
and visitation problems, cspccialty in usual, maternal 
custody situations” has been confirmed by a report issued 
by Jessica Pearson, director for the Center for Policy 
Research, Denver, Colorado.

The report was based on interviews with 700 couples 
and a study of five visitation programs (Wayne County, 
Michigan,’Maricopa County, Arizona; Lee County, Florida; 
Wyandotte County, Kansas; and Los Angeles, California).

The report concluded such things as:
* "the dramatically different complaints residential 

and nenresidential parents make about visitation";* 'unspecified visitation orders should be avoided";
* “quality enforcement programs and anrillaty ser­

vices (are needed) to deal with the many safety concerns of 
residential parents'; and

* “modest improvement in child support payment pat­
terns" (were reported), along with “a significant drop in 
access relitigation in Kansas, but no change in child sup­
port relitigation."

The five sites that were studied offer different types of 
visitation programs, including expedited complaint proce­
dures, supervised visitation, warning letters, telephone 
monitoring of visitation, mediation, and group education.

The 700 couples who were studied used these programs 
in 1989 and 1990.

The 193 page report, which includes a copy of all data 
collection instruments, is available from the Center for 
Policy Research, 1720 Emerson Street, Denver, CO S0218 
for $15.00 a copy.

The study was based on a  grant from the State Justice 
Institute., Alexandria, Virginia.

10 S i’kak Our For Cuiuikhh Fail 1992
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Texas 

Acceso E n fo rcem en t

A change in Court Rule 308a in 
Texas encourages the courts to inves­
t igate any charge of denial of access in 
much the same manner that the courts 
investigate child support violations— 
by the appointment of an attorney. 
CourtrulesaiTect the everyday behav­
ior of judges and donot require legisla­
tive approval.

Jim m y lloyd of the  Texas 
Children's Rights Coalition, attributes 
this emphasis on access enforcement 
in the court rules to:

_1. Passage of S.B. 188 — the 
minimum access/visitation bilL_T]lte_ 
new law, passed by the legislature in 
11989 I, the first lime that any legis­
lature in the U.S. has set minimum 
access (visitation) standards. Under 
the guideline in S.B. 188,ajudge must 
give a parent about 33 percent of the 
time with the child on a year-round 
basis. A j udge may give more visitation 
than this, but he can not go below that 
amount, withoutgood reason. Because 
S.B. 188 creates a rebuttable pre­
sumption, the judge must state the 
reason for any variation,

2. PassageofS.B.826—thaTexas 
"Friend of the Court" bill which pro­
vides for the enforcement of visitation 
orders using an attorney ad litem 
system. The court is expected to assess 
altorney’s fees against the person who

14 Speax Oirr For CiiiwRSH

violates the visitation order.
The court rule, 308a (Suits Af­

fecting tho Parent-Child Relationship) 
states:

"'When thecourtnasordcred child 
support or possession of or access to a 
child and it is claimed that the order 
has been violated, the person claiming 
th a t a violation has occurred shall 
make this known to the court. The 
courtmay appointa member ofthebar 
to investigate the claim to determine 
whether there is reason to believe that 
the court order has been violated. If 
tl o attorney in good faith believes th a t 
ti. e order has been violated, the a t­
torney shall take the necessary action 
as provided under Chapter 14, Family 
Bode. On a finding of a violation, the 
court may enforceits order as provided 
in Chapter 14, Family Code.

“Except by order of the court, no 
fae shall be charged by or paid to the 
attorney representing theclaiinant. If 
che court determines that an atto rne/s 
fee should bo paid, tho fee shall be 
adjudged againat the party who vio­
lated the court's order. Tire fee may be 
assessed as costs of court, or awarded 
by judgment, or both.”

Winter 109011991

New Jersey

A ccess L a w  S tre n g th e n e d

A law th a t tough en s New Je rsey’s 
child custody, visi­
tation, nnd paren­
ta l k idnapp ing  
provisions took ef­
fect in November,
IS90.

Thelowraises 
interference with 
visitation toa crime 
of th e th i rd dcgr ee! 
punishableby upto five years uririson 
and $7,500 in a fine!

The interfer­
ence can occur by a 
person who takes or 
d e ta in s  a m inor 
child in order to con­
ceal him and 
thereby deprive the 

Assemblyman child 's pa ren t, 
John Doyle

guardian or lawful custodian of cus­
tody or visitation.

In addition to the penalties, a 
person who is convicted of any offense 
under this law is required to make 
restitution of all reasonable expenses 
and costa including counsel fees in­
curred by the other parent securing 
the child’s return.

“The lows are clear. No parent 
has the right to cut off another parent 
from their child," said Governor Jim 
Florio, in signing the bilL

T he New Jersey  Council for 
Children’s Rights supported this bill, 
and thanks the sponsors, .Assembly­
woman Marlene Lynch Ford, and As­
semblyman John Paul Doyle.

/svmMyawna/i 
Marlene Font



Paae 6 Speak Out For Families

S e c o n d  C l a s s  C i t i z e n s

-*tt KTftrmj
vatesSk. .

L e g a l

By  J im  A rn e sen  

N o n -cu s io d ia l p a rcn is 

*,4$ arc treated a s  "second  

c la s s  c it j/ c n s "  b> the 

J j l j s i j !  le g is la tu re , the courts and 

soc iety , w ith  re su lts  that 

d isc r im in a te  a g a in s t  them. 

A few  e x am p le s  o f the 

g la r in g  in equ it ie s faced by 

non -cu stod ia l paren ts are 

presented here, 

rep re sen ta tion  is  b ia sed  in 

favor o f custod ia l paren ts. W e constan tly  

hear o f ca se s w here free le g a l se rv ice s are 

o ffered to m others (u su a l ly  cu stod ia l 

parent), but not to fathers (u su a lly  non­

custod ia l parent). W h ile  I do not w ish  to 

in flam e the gender issu e , these are cases 

o f  gender d isc r im in a t io n  that arc 

prevalent here in A la sk a  and  around the 

country. A ccused c r im in a ls  a rc  afforded 

free lega l rep resentation  and  proper due 

p ro cess, but not la w -a b id in g  non­

custod ia l parents.

Another com m on d isc r im in a t io n  

occurs w hen a non -cu stod ia l parent has 

to app ly  for U nem ploym ent or W o rker 's  

C om pen sation  In su ran c e . Fo r m arried  

person s, an a d d it io n a l am ount is  

awarded for each dependent in  the home, 

to a ss is t  in  the support o f dependents.

On the other hand , the add it io n a l 

am ount for dependen ts for unm arr ied  

paren ts is  not a llo w ed  u n le s s  the 

unm arr ied  parent i s  the parent that 

c la im s the dependent on th e ir  tax  return. 

U sua lly , non -cu stod ia l p a ren ts a rc  not 

ab le to do that, even though they support 

the ir ch ild ren  th rough  c h ild  support 

paym ents. A ll p a r e n t s  th a t a rc  

su p p o r t in g  c h ild re n  sh o u ld  be a ffo rd ed  

ih e  sam e  and  e q u a l tre a tm en t .

W hen  m arr ied  p aren ts go to the 

bank to finance  a p u r c h a r r  w hether it be 

a home. car. boat, e tc ., .he  am oun t o f 

m on ies expended for the support o f their 

ch ild ren  is  r.ot a co n s id e ra t io n  for 

q u a lify in g  purposes. They u su a lly  receive 

the lo an s app lied  for. There  is no im p lied  

" c h ild  support.”

Bu t w hen a n o n -cu sto d ia l parent 

goes to the bank for the sam e  fin an c in g .

they are  frequen tly  d isq u a l i f ie d  due to 

the " c h ild  support" p aym en ts they have 

to m ake. The ch ild  support paym en ts are 

considered  a debt that reduces the ab ility  

to repay the loan. A d d it io n a lly , the 

rec ip ien t o f ch ild  support is  ab le  to use 

the support p aym en ts a s  i f  it w ere 

incom e in the rev iew  o f a loan. Support 

o f c h ild re n , sh o u ld  be con sid e red  

s im ila r ly  for both m arr ied  and 

unm arried  parents.

M arr ied  p aren ts are  not le g a lly  

requ ired  to send  the ir ch ild ren  to co llege . 

W h ile  m any ch ild ren  do go on to 

co llege , most find  it n ecessa ry  to obtain 

f in an c in g  for education al advancem ent. 

Som etim es the p aren ts w ill  pay for. or 

a s s is t  in the matter, w hen they can  alTord 

to do so.

’n the ca se  o f  n o n -cu sto d ia l 

p aren ts, however, there arc c a se s  w here 

they can  be ordered  to pay fo r co lle g e  

education . In m ost o f  these  c a se s , the 

cu sto d ia l p a ren t’s in com e  is  ra re ly  

con sidered , and the burden fa l ls  square ly  

upon the non -cu stod ia l paren t. It docs 

appear d isc r im in a to ry , in  that on ly  

d ivo rced  p aren ts are  o rdered  to send  

th e ir  ch ild re n  to co lle g e . T h is  sh o u ld  

app ly  e qu a lly  to a ll p a ren ts o r none at 

a ll!  '

A qu ick look at the C h ild  Support

G u id e lin e s w ill show  thau  in  m ost ca se s , 

on ly  the non -cu stod ia l p a re n t 's  incom e is  

con sid ered  in d e te rm in in g  the am ount o f 

c h ild  support. In too m any  c a se s , the 

c h ild  support g u id e lin e s  a re  fo llow ed  too 

str ic t ly , not a l lo w in g  e n o u gh  f le x ib ility  

for the c ircu m stan ce  in v o lv e d , Bo th  

p a ren t’s in com es sh o u ld  a lw a y s  be 

considered!

T he  m ost com m on ;o m p la in t  is  

p a ren ta l in te rfe ren ce  in  v is it a t io n  

m atters. W h ile  the courts an d  the C h ild  

Support E n fo rcem en t a g e n c ie s  

v ig o ro u s ly  en fo rce  m onetary  support, 

very litt le  is ever done to en fo rce  parenta l 

I suppo rt (v is it a t io n  o rd e rs ). V is ita t io n  

shou ld  be enforced  ju s t  a s  v ig o ro u s ly  a s  

c h ild  suppon  Paren ta l support is  equ a lly  

im po rtan t, i f  not w o re , th an  c h ild  

support!

T he  lis t  go e s on. T he  C iv il R ig h ts  

M ovem en t o f the 1 9 6 0 s  a n d  the 

] W o m en ’s  M ovem ent o f  the 1 9 7 0 s  

; d e liv e re d  eq u a lity  to m any . H ow ever, 

n o n -cu sto d ia l p a ren ts d id  not bene fit . 

T h e re  arc  m any other s itu a t io n s  w here  

n o n -cu sto d ia l p aren ts a re  faced  w ith  

d isc r im in a t io n . T h is  is  w h y  w e  are  

o rg a n iz e d . Our le g is la t iv e  p ro p o sa ls  

attem pt to rem edy so m e  o f  these  

p rob lem s. Y ou  can  becom e part o f  the 

so lu tion  by a s s is t in g  in our efforts!

New Jersey Mom Cited in Child Custody Case
A 3 1 -y e a r  o ld E liz a b e th  w om an 

w a s ind icted  on ch a rg e s o f in terference | 

w ith  custody after she d isappeared  w ith  . 

her 18 -m on th  o ld  son. U n ion  County 

A ss is tan t P ro secu to r B r ia n  G illc t  sa id  

the ca se  w as referred to the C h ild  A buse j 
U nit in  M arch  1992  by the F a m ily  Court 

a f le r  the hu sb and  co m p la in e d  that h is  

w ife  had taken  the ir son .

in v e s t ig a t io n  o f  the ca se  show ed  

the defendant obta ined  an order from  the 

F am ily  Court g ran t in g  her custody o f the 

then one-m on th  o ld  son . in  January 

1 99 1 . Under the term s o f the order, the 

fa ther w as perm itted to have custody' o f 

h is  son on the first and  th ird  w eekend  o f 

every month and one day d u r in g  a week.

W hen the father w en t to p ick  up h is  

son on Dec. 6 . 1 9 9 1 , he found  the w ife  

w a s  gone , her te lephone d isconnected  

and  that she  had qu it her em p loym ent.

In A pril o f  1 9 9 2 . S u p e r io r  Court 

Ju d ge  M ac  H unter aw a rd ed  the fa the r 

fu ll cu stody  o f h is  son , bu t the c h i ld ’s 

w hereabou ts rem a in  unknowm .

T he  f ir s t  coun t o f the in d ic tm en t 

co ve rs  the period  o f  D ec . 6 , 1 9 9 1  to 

A p ril 1.3, 1 9 9 2 , an d  the se co n d  count 

covers the tim e the m other kept her son 

from  h is  fa ther from  A pril to present.

T h e  w om an  cou ld  rece ive  up to f iv e  

y e a r s  in  p r ison  on e ach  count. 

In te rfe ren ce  w ith  C ustody  i s  a  th ird  

d egree  o ffen se  w ith  m andato ry  ja i l in g .
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V i s i t a t i o n  b o o s t s  p a y m e n t s
V isitation is a key factor in achieving a 

high level of child-support collections. This 
factor is sadly disregarded by our sta te  and 
the Child Support Enforcement Divisij.*.

Michigan, which has enforced visitation 
since 1919, enjoys the highest level of collec­
tions in the country, curren tly  at 77 percent. 
It enforces v isitation  w ith the same ven­
geance as m onetary child support. It recog­
nizes the correlation betw een m onetary sup­
port and visitation, and its parents and 
children benefit.

In s ta rk  contrast, A laska, which dees not 
actively enforce v isitation , can boast only a 
m eager 16 percent collection rate. CSED 
refuses to get involved in any visitation 
m atter. Its use of enforcem ent procedures 
w ithout considering the m erits of visitation 
enforcement is doomed to failure.

The U.S Census B ureau came out w ith 
sta tistics that clearly  show the correlation 
betw een v isitation  and support:

Par >nts w ith jo in t custody pay 90.2 per­
cent of the support on tim e.

Parents w ith good v isitation  pay 79.1 
percent of the support on time.

Parents w ith neither of the above pay 
44.5 percent of the support.

Paym ent of m onetary child support is 
directly  correlated to paren tal support (visi­
tation). The lack of, or interference with, 
v isitation  is crucially m ore im portant or 
equal to a child 's overall needs, as is child 
support. More than 10,000 A laska children 
are denied access to a paren t each year. 
Should we continue to emphasize child-sup­
port compliance, and ignore the im portant 
paren ting  aspects tha t will produce benefi­
cial results for all?

— Jim A. Arnesen, president Alaska Family Support Group
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S U P P O R T  AND VISITATION ENFORCEMENT ACT, MCL 552.601 bo 552.650

AN ACT to supplement statutes which provide for the enforcment of support 

and visitation orders with respect to divorce, separate maintenance, paternity, 

child custody, and spouse support; to prescribe the powers and duties o f-the 

c i r cuit court and friend of the court; to prescribe certain duties of certain 

employers and other sources of income; to provide for penalties and remedies; 

and to repeal certain acts and part3 o f  acts.

552.601. Short title

Sec. 1. This act shall be known and may be cited a3 the '’support and v i s i t­

atio n  enforcement a c t”.

552.602. Definitions

Sec. 2. As used in this act:

(a) "Employer" means any i n d i v i d u a l ,  s o le  p r o p r ie t o r s h ip ,  p a r t n e r s h ip ,  
a s s o c ia t io n ,  o r p r iv a t e  o r p u b l ic  c o r p o r a t io n ,  the  U n ite d  S ta te s  o r any f e d e r a l 
a g e n cy , t h is  s t a t e  or any p o l i t i c a l  s u b d iv is io n  o f  t h is  s t a t e ,  any o th e r  s t a t e  
o r a p o l i t i c a l  s u b d iv is io n  o f  a n o th e r  3 ta t e , o r any o th e r  l e g a l  e n t i t y  w h ic h
h ir e s  and pays an in d iv id u a l  f o r  h is  o r  h e r  s e r v ic e s .

(b) "Friend o f  the court act" means Act No. 294 of the Public Act3 of 1982,

being sections 552.501 to 552.535 of the Michigan Compiled Law3.

(c) "Income" means any of the following:

(!) Commissions, earnings, salaries, wages, and other income due or 

due in the future from his or her employer and successor employers.
to  be

(u) Any payment due or to be due In the future from a profit-sharing plan, 

pension plan, insurance contract, annuity, social security, unemployment com p­

ensation, supplemental unemployment benefits, and worker's compensation.

( m )  Any amount of money which is due to the payer under a support order 

as a debt of any other individual, partnership, association, or private or 

public corporation, the United States or a n y  federal agency, this state or any 

political subdivision of this state, a n y  other state or a political s ubdivision 

of another state, or any other legal e n t i t y  which is indebted to the payer.

(d) "Office of child support" means the office of child support established 

in section 2 of Act No. 174 of the Public Act3 of 1971, being section 400.232 

of the Michigan Compiled Laws.

(e) "Office of the friend of the court" means the agency created in section 

3 of the friend o f  the court act, being section 552.503 o f  the Michigan 
Compiled Laws.

— —EXAMPLES FROM OTHER STATES -  MICHIGAN Waoaal for Fnc*xi rri tho Court 
Michigan
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(f) "Order of income withholding" means an order e n t e r e d  by the circuit

court providing for the withholding of a payer's i n c o m e  to enforce a child

support order pursuant to this act.

(g) "Payer" me a n3 a person who is ordered by the c i r c u i t  court to pay

support.

(h) "Political subdivision" means a county, city, village, township, educa­

tional institution, school district, or special d i s t r i c t  or authority of the 

state or of a local unit of government.

(i) "Recipient of support" means the following:

(/) The spouse, if the support order orders support for the spouse.

(U) The custodial parent or guardian, If the support order orders support 

for a minor child.

(iii) The state department of social services, if s u p p o r t  has been assigned 

to the department.

(j) "Referee" means a person who is designated as a r e f eree pursuant to the 

friend of the court act.

(k) "Source of Income" means an employer or successor employer or any other 

individual or entity that owes or will owe income to the payer.

vl) "Support" means either of the fallowing:

(i) The payment of money for a child or a spouse o r d e r e d  by the circuit 

court, whether the order is embodied in an interim, temporary, permanent, or 

modified order or judgment. Support may include p a y m e n t  o f  the expenses of 
medical, dental, and other health care, child care expenses, and educational 

expenses.

•(u) The payment of money ordered by the c i r cuit c o u r t  under the paternity 

act, Act No. 205 o f  the Public Acts of 1956, being s e c t i o n s  722.711 to 722.730 

of the Michigan Compiled Laws, for the necessary e x p e n s e s  incurred by or for 

the mother in connection with her confinement or of o t h e r  expenses in connec­

tion with the pregnancy of the mother.

(m) "Support order" means any order entered by the circuit court for the 

payment of support, whether or not a sum certain.

552.604. Provisions for order of incoae withholding; notice; effective date

Sec. 4. (1) After July 1, 1983, each s u p port order entered or modified by

the circuit court shall provide for an order of income withholding.
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(3) An order o f  commitment under s e c t i o n  35 shall separately state both of 

the following:

(a) The amount of arrearage under the s u p p o r t  order.

(b) The amount to be paid in order to be released from the order of c o m m i t­

ment.

(4) A commitment 3hall continue until the amount ordered to be paid under 

subsection (2) (b) or (3) (b) Is paid but shall not exceed 45 days for the 

first adjudication of contempt of 90 days for any subsequent a d j u d i c a t i o n  of 

contempt.

(5) The court may further direct that a n y  portion or all of tho earnings of 

the payer in the facility or institution .shall be paid to and a p p lied for 

support until the payer has complied with the order of the court, until the 

payer is released pursuant to thi3 s e c t i o n  from an order of commitment, or 

until the further order of the court. If it appears that the state or county 

department of social services, or a local o f f i c e  of the 3tate d e p a r t m e n t  of 

social -services, has contributed towards the support of the minor child or 

children during the period of nonco m p l i a n c e  with the order of the court, the 

court, in the contempt proceedings, may order all or part of any lump 3um p a y­

ment to the office of the friend of the co u r t  or county clerk to be paid to

that department or local office not to e x c e e d  the amount of the c o n t r i b u t i o n

made by that department or local office. The court may order the mo n e y  paid to 

the person or persons entitled to the mo n e y  in weekly or monthly installments 

by the office of the friend of the court or county clerk to the extent that the 

court considers Installments necessary for support.

1 Socbon 552.533 or 552.635.

552.639. Violation of terms of commitment; escape

Sec. 39. (1) If a payer is committed to ja i l  under section 33 (b) or 35 ( 2 ) 1 
and violates the conditions of the court, the court shall commit the payer to 

the county Jail without the privilege p r o v i d e d  under section 33 (b) or 35 (2) 

for the balance of the period of the c o m m i t t m e n t  imposed by the court.

(2) If a payer Is committed to Jail under section 33 (b) or 35 (2) a nd

fails to return to the p..ace of c o n f i n e m e n t  within the time prescribed, the 

payer shall be considered to have escaped from custody and shall be guilty o f  a 

misdemeanor, punishable by imprisonment for not more than 1 year.

1SocJxxi 552.633(b) of 552.635(2).

Manual lor Friond o< tfxi Court 
Michigan
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552.641. Visitation violations; sanctions

Sec. 41. (1) Except as orovided in subsection (2), the friend of the court 

shall do 1 or more of the following in a dispute concerning visitation of a 

minor child:

(a) Apply a makeup visitation policy established under s e c tion 4 2 .’

(b) Commence civil contempt proceedings under section 4 4 . 1

(c) Petition the court for a modification of existing visitation provisions 

to ensure visitation, unless contrary to the best interests of the child. A 

written report and recommendation shall accompany the petition.

(2) The friend of the court shall not invoke any option under subsection (1) 

if the parties resolve their dispute through an informal joint meeting or 

through domestic relations mediation a3 provided under section 11 or 13 2 of the 
friend of the court act.

’soctxxi 552.642.
2Section 552.644.
2Section 552311 or 552513.

557-642. Makeup visitation policy for wrongful denial of visitation

Sec. 42. (1) Not later than 180 days after the e n actment date of this 

amendatory act, each circuit shall formulate a makeup v i s itation policy under 

which a noncustodial parent who has been wrongfully denied visitation Is able 

to make up the visitation at a later date. The policy shall not apply until it 

is approved by the chief circuit judge or only circuit Judge o f  the circuit.

(2) Before a makeup visitation policy is applied in a particular case, the 

office of the friend of the court shall send to both parties a notice, by 

ordinary mail to the person's last known address, that the policy will be 

applied in their case.

(3) A makeup v is i t a t i o n  p o l i c y  fo rm u la te d  and app roved  under t h is  s e c t io n  
3 h a l l in c lu d e  a l l  o f  the  f o l lo w in g :

(a) Makeup visitation 3hall be the same type and durat i o n  of visitation a;, 

the visitation that was denied, Including but not limited to weekend visitation 

for weekend visitation, holiday visitation for holiday visitation, weekday 

visitation for weekday visitation, and summer visitation for summer visitation.

(b) Makeup visitation shall be taken within 1 year after the wrongfully 

denied visitation occurred.
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(c) The time o f  the makeup visitation s h a l l  be chosen by the noncustodial

(4) Beginning upon approval of a makeup v i s i t a t i o n  policy formulated pursu­

ant to subsection (1), the office of the f r i e n d  of the court shall keep an 

accurate record of alleged visitation arrears a n d  the noncustodial parent 3hall 

give to the office written notice of an a l l e g e d ,  wrongfully denied visitation 

within 7 days of alleged denial.

(5) Beginning upon approval of a makeup v i s i t a t i o n  policy formulated pursu­

ant to subsection (1), if a wrongfully denied vi s i t a t i o n  is alleged and the

friend of the c o u r t  determines that action s h o u l d  be taken under section 41 (1)

(a),1 the following shall apply:

(a) The o f f i c e  of the friend of the co u r t  shall give to the custodial 

parent within 5 days after receipt of the n o t i c e  of denied visitation under 

subsection (4) a notice, which shall c o n t a i n  the following statement in bold­

face type of not less than 12 points:

-FAILURE TO RESPOND IN 7 DAYS TO THE OFFICE OF THE FRIEND OF THE 
COURT SHALL BE CONSIDERED AS AN AGREEMENT THAT VISITATION WAS 
WRONGFULLY DENIED AND THAT OFFICE WILL ADJUST THE ACCOUNT OF 
VISITATION ARREARS ACCORDINGLY."

(b) If the custodial parent make3 a t i m e l y  reply contesting the alleged 

wrongful denial o f  visitation, a hearing s h a l l  be held by a referee or a 

circuit judge af t e r  notice is given to both parties.

(c) The r e f e r e e  or judge shall d e t e r m i n e  w h e t h e r  visitation was wrongfully 

denied.

(d) If the h e a ring provided under s u b d i v i s i o n  (b) is held before a referee, 

either party shall be entitled to a de n o v o  h e a r i n g  before a circuit court 

judge as provided in section 7 (5) of the f r i e n d  of the court act, being s e c­

tion 552.507 of! the Michigan Compiled Law3.

(e) After a final determination that v i s i t a t i o n  was wrongfully denied, the 

office of the f riend of the court shall a d j u s t  the visitation arrears account 

accordingly.

(f) The noncustodial parent shall give to the office of the friend of the 

court and cust o d i a l  parent a written n o t i c e  o f  makeup visitation at least 1 

week before a m a k e u p  weekday or weekend v i s i t a t i o n  or at least 30 days before a 

makeup holiday or makeup summer visitation.

’section 552.641(1 Xa).

p a r e n t .

U,v*L-V W  Frvvxl 0 ( tho Coort 
Mid1-*



SUBJECT
STATUTES -  SUPPORT AND SECTION 9000 DATE 12-01-86

VISITATION ENFORCEMENT ACT ( con t ' d . )

PREPARED BY CHAPTER 1 PAGE 9094
STATE COURT ADMINISTRATIVE OFFICE

552.644. Conteapt action for visitation v i o l a tions; sanctions

Soc. 44. (1) If the office of the f riend of the court determines that-, 

action should be taken under section 41 (1) ( b ) , 1 the office of the friend of 

the court shall commence a civil contempt p r o c e e d i n g  to resolve a dispute 

concerning visitation of a minor child by f i l i n g  wi t h  the circuit court a pe t i­

tion for an order to show ;cause why either p a r e n t  who has violated a v i s i t a­

tion order should not be held in contempt.

(2) If the court finds that either p arent h a s  violated a visitation order, 

the court shall find that parent in contempt and may do 1 or more o f  the 

following:

(a) Require additional terms and c o n d i t i o n s  consistent with the court's 

visitation order.

(b) After notice to both parties and a hearing, If requested by a party, on 

any proposed modification of visitation, m o d i f y  tne visitation order to meet 

the best interests o f  the child.

(c) Order that makeup visitation be p r o v i d e d  for the noncustodial parent to 

take the place of wrongfully denied visitation.

(d) Order the parent to pay a fine o f  n ot m o r e  than $100.00.

(e) Commit the parent to the county jail.

(f) Commit the parent to the county Jai l  w i t h  the privilege of leaving the 

Jail, during such hours as the court d e t e r m i n e s  and under such supervision as 

the court considers necessary, for the p u r p o s e  o f  allowing the parent to go to 

and return from his or her place of employment.

(3) A commitment under subsection (2) (e) or (f) shall not exceed 45 days 
for the first finding of contempt or 90 d a y s  for any subsequent finding of 

contempt.

(4) A parent committed under subsection (2) (e) or (f) 3hall be released if 

the court has reasonable cause to believe that the parent will comply with the 

visitation order.

'socaxi 552.641 (1Kb).

552.646. C o M i b s e n t  of visitation violator

Sec. 46. (1) If a custodial parent is c o m m i t t e d  to Jail under section 44

(2) (e)’ and violates the conditions of the court, the court shall commit the

person to the county jail without the p r i v i l e g e  provided under section 44 (2)

(e) for the balance of the period of c o m m i t m e n t  imposed by the court.
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(2) If a custodial parent is committed to jail under section 44 (2) (e) and 

fails to return to the place of confinment within the time prescribed, the 

custodial parent shall be considered to have escaped from custody and shall be 

guilty of a ni3demeanor, punishable by imprisonment for not more than 1 year.

1 Section 552.frW<2Xo).

552-648. Repealer

Sec. 48. Act No. 239 of the Public Act3 of 1913» being sections 552.201 to 

552.203 of the Compiled Laws of 1970, is repealed.

552.649. Contingent effectiveness

Sec. 49- This act shall not take effect unless the following bills of the 

81st Legislature are enacted into law:

(a) House Bill No. 4870.

(b) House Bill No. 4873- .

(c) House Bill No. 5257.

552.650. Effective date

Sec. 50. Except as provided in section 49, this act shall take efi.-t J u l y  
1, 1983.

M.-yxvi; (r» Tr»3-/d ot tfvi Court
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UNIFORH CHILD CUSTODY JURISDICTION ACT. MCL 600.641 to 600.673

Table of Jurisdictions Wherein Act Has Been Adopted

For text of Uniform Act, and variation n o t e s  a n d ' a n n o t a t i o n  materials far 

adopting jurisdictions, see Uniform Law Annotated, Master Edition, Volume 9-

Jurisdiction Statutory C i t a t i o n

A l a b a m a ..........................Code 1975, 3 0 - 3 - 2 0  to 30-3-44.

A l a s k a ..........................AS 25.30.010 to 25-30.910.

Arizona .......................... A.R.S. 8-401 to 8-424.

A r k a n s a s ....................   . Ark. Stats. 34-2701 to 34-2725.

C a l i f o r n i a .................... West's Ann. Cal. Civ. Code 5150 to 5174.

Colorado .......................  C.R.S. 14-13-101 to 14-13-126.

Connecticut ....................  C.G.S.A. 4 6 b-90 to 4 6 b — 114.

D e l a w a r e ....................... 13 Del.C. 1901 to 1925.

Dist. of C o l u m b i a .............D.C. Code 1981, 16-4501 to 16-4524.

Florida .......................... West's F.S.A. 6 1 . 1 3 0 2  to 61.1348.

Georgia .......................... O.C.G.A. 19-9-40 to 19-9-64.

H a w a i i ..........................HRS 583-1 to 583-26.

I d a h o ............................ IC 32-1101 to 32-1126.

I l l i n o i s ....................... S.H.A. ch. 40, 2101 to 2126.

Indiana .......................... West's A.I.C. 31-1-11.6-1 to 31-1-11-6-25.

I o w a ............................ I.C.A. 5 9 8 A . 1 to 598A.25.

K a n s a s ..........................K.S.A. 38-1301 to 38.1326.
Kentucky .......................  KRS 403.400 to 403-630.

Louisiana .......................  LSA-R.S. 13:1700 to 13:1724.

M a i n e ............................ 19 M.R.S.A. 801 to 825.

Maryland .......................  Code, Family Law, 9-201 to 9-224.
M a s s a c h u s e t t s .................. M.G.L.A. c. 209B, 1 to 14.

Michigan .......................  M.C.L.A. 600.651 to 600.673.
Minnesota .......................  M.S.A. 5 18A.01 to 518A.25.

Mississippi ....................  Code 1972, 93-23-1 to 93-23-47.

Missouri .......................  V.A.M.S. 4 5 2 . 4 4 0  to 452.550.

M o n t a n a ..........................MCA 40-7-101 to 40-7-125.

Nebraska .......................  R.R.S. 1943, 43-1201 to 43-1225.

Nevada .......................... N.R.S. 125A.010 to 125A.250.

New H a m p s h i r e .................. RSA 458-A:1 to 458-A:25.

New Jersey ....................  N.J.S.A. 2A:3 4 - 2 8  to 2A:34-52.

New Mexico ....................  NMSA 1978, 40-10-1 to 40-10-24.

New Y o r k ....................... McKinney's D o m e s t i c  Relations Law, 75-a to 75-z
North C a r o l i n a ............... G.S. 50A-1 to 50A-25.

North D a k o t a .................. NDCC 14-14-01 to 14-14-26.
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Jurisdiction S t a tu t o r y  C i t a t io n

Ohio . . . .  

O klahoma . . 

O regon . . . 

Pennsylvania 

Rhode Island 

South Carolina 

South Dakota 

Tennessee . . 

Texas . . . .  

U t a h  . . . .  

Vermont . . . 

Virginia . . 

Washington . 

West Virginia 

Wisconsin . . 

Wyoming . . .

R.C. 3109-21 to 3109-37- 

10 Okl. St. Ann. 1601 to 1628.

O R S  109-700 to 109-930- 

42 Pa.C.S.A. 5341 to 5366.

Gen. Laws 1956, 15-14-1 to 15-14-26.

Code 1976, 20-7-782 to 20-7-830.

SDCL 26-5A-1 to 26-5A-26.

T.C.A. 36-1301 to 36-1325.

V.T.C.A. F a m i l y  Code 11.51 to 11.75. 

U.C.A. 1953, 78-45c-1 to 78-45c-26.

15 V.S.A. 1031 to 1051.

Code 1950, 20-125 to 20-146.

W est's RCWA 26.27.010 to 26.27.910. 

Code, 48-10-1 to 48-10-26.

W.S.A. 822.01 to 822.25.

W.S. 1977, 20-5-101 to 20-5-125.

600.651. Purposes; short title

Sec. 651. (1) The general purposes of sections 651 to 673' a r e  to:

(a) Avoid jurisdictional co m p e t i t i o n  and conflict wit h  courts of other 

states in natters of child custody which have in the p a s t  resulted in the 

shifting of children from state to 3tate with harmful e f f e c t s  on their wel l­

being.

(b) Promote cooperation w i t h  the courts o f  other states so that a custody 

decree or judgment is rendered in that state which can best d e c i d e  the case in 

the interest o f  the child.

(c) Assure that litigation concerning the custody o f  a child take place 

ordinarily in the state with which the child and his f a m i l y  have the closest 

connection and where significant evidence concerning his I care, protection, 

training, and personal relationships is most readily available, and that courts 

o f  this 3tate decline the exerc i s e  o f  Jurisdiction wh e n  the child and hi3 

family have a  closer connection with another state.

(d) Discourage continuing controversies over child c u s t o d y  in the interest 

of greater stability of home enviro n m e n t  and of secure f amily relationships for 

the child.

(e) Deter abductions and other u n i lateral removals o f  c h i l d r e n  undertaken 

to obtain custody awards.

Marmot tor Friond o< tho Court 
Mich«J.YI
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(f) Avoid relitigation of custody decisions of other states in this state 

insofar as feasible.

(g) Facilitate the enforcement of custody decrees or Judgments of other 

states.

(h) Promote and expand the exchange of information and other forms of

mutual assistance between the courts of this state and those o f  other states

concerned with the same child.

(i) Hake uniform the law of those states which s u b s t a n t i a l l y  conforms to 

sections 651 to 673-

(2) Sections 651 to 673 shall constitute the "uniform child custody Juris­

diction act" and shall be construed to promote the general purposes stated in 

this section.

’socoora 600.651 to 600.670.

600.652. Definitions

Sec. 652. As used In sections 651 to 6 7 3 : 1

(a) "Contestant" means a person, including a parent, who claims a right to

custody or visitation rights with respect to a child.

(b) "Custody determination" means a court decision and court orders and

instructions providing for the custody of a child, including visitation rights.

Custody determination does not include a decision relating to child support or

other monetary o b l i gation of a person.

(c) "Custody proceeding" includes proceedings in w h i c h  a c u s tody determina­

tion is 1 of several issues, such as an action for d i v orce or separation, and 
includes child neglect and dependency proceedings.

(d) "Decree or judgment" or "custody decree or judgment" means a custody 

determination contained in a Judicial decree or order made in a custody proceed­

ing, and includes an initial decree or Judgment and a modifi c a t i o n  decree or 

judgment.

(e) "Home state" means the state in which the child immediately preceding 

the tine involved lived with his or her parents, a parent, or a person acting 

as parent, for at least 6 consecutive months, and in the case o f  a child less 

than 6 months old the state in which the child lived from birth with any of the 

persons mentioned. Periods of temporary absence of the named persons are 
counted as part o f  the 6-month or other period.

(f) "Initial decree or judgment" means the first custody decree or Judgment 
concerning a particular child.

U  I , *  f .w v l Of rfw\ CV*Kl



S U B J E C T

S T A T U T E S  -  CONSUMER C R E D IT  P R O TE C T IO N  ACT

P R E P A R E D  B Y

S T A T E  COURT A D M IN IS T R A T IV E  O F F IC E

S E C T I O N  9 0 0 0  D A T E  1 2 - 0 1 - 8 6

C H A P T E R  2  P A G E  9 1 0 9

S E C .  3 0 3  O F  T I T L E  I I I ,  C O N S U M E R  C R E D I T  P R O T E C T I O N  A C T ,  1 5  U S C  1 6 7 3

15  U S C S  1 6 7 3 -  R e s t r i c t i o n  o n  g a r n i s h m e n t

S e c .  1 6 7 3 .  ( a )  M a r La u s  a l l o w a b l e  g a r n i a b s e n t .  E x c e p t  a s  p r o v i d e d  i n
s u b s e c t i o n  ( b )  a n d  i n  s e c t i o n  3 0 5  C 15 U S C S  1 6 7 5 ] ,  t h e  m a x i m u m  p a r t  o f  t h e  
a g g r e g a t e  d i s p o s a b l e  e a r n i n g s  o f  a n  i n d i v i d u a l  f o r  a n y  w o r k w e e k  w h i c h  i s  
s u b j e c t  t o  g a r n i s h m e n t  m a y  n o t  e x c e e d

( 1 )  2 5  p e r  c e n t u m  o f  h i s  d i s p o s a b l e  e a r n i n g s  f o r  t h a t  w e e k ,  o r
( 2 )  t h e  a m o u n t  b y  w h i c h  h i s  d i s p o s a b l e  e a r n i n g s  f o r  t h a t  w e e k  e x c e e d  t h i r t y  
t i m e s  t h e  F e d e r a l  m i n i m u m  h o u r l y  w a g e  p r e s c r i b e d  b y  s e c t i o n  6 ( a ) ( 1 ;  o f  t h e  
F a i r  L a b o r  S t a n d a r d s  A c t  o f  1 9 3 8  [ 2 9  U S C S  2 0 6 ( a ) ( 1 ) ]  i n  e f f e c t  a t  t h e  t i m e  
t h e  e a r n i n g s  a r e  p a y b l e ,

w h i c h e v e r  i s  l e s s .  I n  t h e  c a s e  o f  e a r n i n g s  f o r  a n y  p a y  p e r i o d  o t h e r  t h a n  a  
w e e k ,  t h e  S e c r e t a r y  o f  L a b o r  s h a l l  b y  r e g u l a t i o n  p r e s c r i b e  a  m u l t i p l e  o f  t h e  
F e d e r a l  m i n i m u m  h o u r l y  w a g e  e q u i v a l e n t  i n  e f f e c t  t o  t h a t  s e t  f o r t h  i n  p a r a g r a p h  
(2 ). .
( b )  E x c e p t i o n s .  ( 1 )  T h e  r e s t r i c t i o n s  o f  s u b s e c t i o n  ( a )  d o  n o t  a p p l y  i n  t h e  
c a s e  o f -

( A )  a n y  o r d e r  f o r  t h e  s u p p o r t  o f  a n y  p e r s o n  I s s u e d  b y  a  c o u r t  o f  c o m p e t e n t  
J u r i s d i c t i o n  o r  i n  a c c o r d a n c e  w i t h  a n  a d m i n i s t r a t i v e  p r o c e d u r e ,  w h i c h  i s  
e s t a b l i s h e d  b y  S t a t e  l a w ,  w h i c h  a f f o r d s  s u b s t a n t i a l  d u e  p r o c e s s ,  a n d  w h i c h  
i s  s u b j e c t  t o  j u d i c i a l  r e v i e w .
( B )  a n y  o r d e r  o f  a n y  c o u r t  o f  t h e  U n i t e d  S t a t e s  h a v i n g  J u r i s d i c t i o n  o v e r  
c a s e s  u n d e r  c h a p t e r  13 o f  t i t l e  11 o f  t h e  U n i t e d  S t a t e s  C o d e  ( 1 1  U S C A  130 1  
e t  s e q . ]
( C )  a n y  d e b t  d u e  f o r  a n y  S t a t e  o r  F e d e r a l  t a x .

( 2 )  T h e  m a x i m u m  p a r t  o f  t h e  a g g r e g a t e  d i s p o s a b l e  e a r n i n g s  o f  a n  i n d i v i d u a l  f o r
a n y  w o r k w e e k  w h i c h  i s  s u b j e c t  t o  g a r n i s h m e n t  t o  e n f o r c e  a n y  o r d e r  f o r  t h e
s u p p o r t  o f  a n y  p e r s o n  s h a l l  n o t  e x c e e d -

( A )  w h e r e  s u c h  i n d i v i d u a l  i s  s u p p o r t i n g  h i s  s p o u s e  o r  d e p e n d e n t  c h i l d  ( o t h e r  
t h a n  a  s p o u s e  o r  c h i l d  w i t h  r e s p e c t  t o  w h o s e  s u p p o r t  s u c h  o r d e r  i s  u s e d ) ,  5 0  
p e r  c e n t u m  o f  s u c h  i n d i v i d u a l ' s  d i s p o s a b l e  e a r n i n g s  f o r  t h a t  w e e k ;  a n d
( B )  w h e r e  s u c h  i n d i v i d u a l  i s  n o t  s u p p o r t i n g  s u c h  a  s p o u s e  o r  d e p e n d e n t  c h i l d  
d e s c r i b e d  i n  c l a u s e  ( A ) ,  6 0  p e r  c e n t u m  o f  3 u c h  i n d i v i d u a l ' s  d i s p o s a b l e  e a r n ­
i n g s  f o r  t h a t  w e e k ;

e x c e p t  t h a t ,  w i t h  r e s p e c t  t o  t h e  d i s p o s b l e  e a r n i n g s  o f  a n y  i n d i v i d u a l  f o r  a n y  
w o r k w e e k ,  t h e  5 0  p e r  c e n t u m  s p e c i f i e d  i n  c l a u s e  ( A )  s h a l l  b e  d e e m e d  t o  b e  5 5  
p e r  c e n t u m  a n d  t h e  6 0  p e r  c e n t u m  s p e c i f i e d  i n  c l a u s e  ( B )  s h a l l  b e  d e e m e d  t o  b e  
65 p e r  c e n t u m ,  i f  a n d  t o  t h e  e x t e n t  t h a t  s u c h  e a r n i n g s  a r e  s u b j e c t  t o  g a r n i s h ­
m e n t  t o  e n f o r c e  a  s u p p o r t  o r d e r  w i t h  r e s p e c t  t o  a  p e r i o d  w h i c h  i s  p r i o r  t o  t h e
t w e l v e - w e e k  p e r i o d  w h i c h  e n d 3  w i t h  t h e  b e g i n n i n g  o f  s u c h  w o r k w e e k .

Manual lor Friend of ffio Court 
MicNpon
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(c) E x e c u t i o n  or e nforceaent of garnishment or d e r  or process prohibited. No 

court o f  the U nited States or any State, and no State (or officer or agency 

thereof), may make, execute, or enforce any order or process in violation of 

this section.

(Hay 29, 1986, P. L. 90-321, Title III, 303, 82 Stat. 163; May 23, 1977, P. L. 

95-30, T i t l e  V, 5 0 1 ( e ) (1 )-(3), 91 Stat. 161; Nov. 6, 1978, P. L. 95-598, Title

III, 312(a), 92 Stat. 2676.)

I
i



NOTICE PURSUANT TO N .J. S. 2C:13-4 AS AMENDED 

This O rder provides fcr certain provisions l'elating to custody 

and visitation of minor ch ild ren . You are hereby advised that it is a 

crime of the th ird  degree to in terfere  with the custody or visitation of a 

minor child. The maximum sentence which could be imposed for violation 

of this statute is imprisonment from three (3) to five (5) years and a fine 

of up to Seven Thousand Five Hundred ($7,500.00) Dollars.
*

You a re  fu r th e r  advised that the presum ption of non- 

imprisonment which normally applies to a first offense for a crime of the 

third degTee, does not app ly  in cases where a p a rty  ;s found guilty of 

interfering with custody o r visitation.

fou are fu r th e r  advised that if the child is taken , detained, 

enticed or concealed o u tr’de the United States; then interference with 

custody or visitation is a crime of the second degree, for .which you are 

suoject to imprisonment fo r a period of not less than five (5) nor more

5

EXAMPLES FROM OTHER STATES - NEW JERSEY

than ten (10) y e a rs , as well as u fine of up to One Hundred Thousand 

($100,000.00 i D o lla rs .
- /

M O 'J - ib - iS S  j  i : FROM



20:13-2. Criminal restraint

Nriu <>t UmUImm
AdiaJotililU/ 14 I
Isvolvstsry M /T^alU J  
$ciKk< u i I m1.>S|»C«| 3

1. AJ-L-IMHi, *7 «.W.»x«
In jaoxcw ion fw  sexual uxiaell. t-ur jlu ly , XiJ- 

uxj'ffh l. cibuiaal rcalrskil, ictm xuik tXixMx, 
criminal cocivton, a»J aggravate.! u u u li, IruJ 
conn J h I x -m  err b y  »<3rt4ltW\j o u l - o f - t o u n  x/ w t  

I/ IIM '.I xicnUfkcaliooi o f d<&iKlai>l by vklixn. 
Slue v JFity, 19< N  J.Suj« . 32k 476 A J J  114  
(A .D .iV M t.
2. Scalcscc ix n U i im l 

Ciitumuanorx o/ (WcikTUnl'i litrCnappinr <2 xml
ajgra.aicd sexual xorxuli u p o n  virtun a m3 o f i i c -

fnKU .r* jxior ih u iI  w aiianin) iinj<*llloc o f  

la . r'ai mandat «y rrinlnvxui iw iulc *>rli£lbUily 
pcriadx in cuumcxKxi w illi um cuntni u n u m a  o f  

20 jearx cacti k> adotl diayiKxMH and liaainxfil 
ocnlcr. Stale ». Chaymati, 93 N.J. 332 422 A 2d 
339 (19 14)
3. (aMlanlal; I f rd la b

Puicrxl ajrot x action of aaaitlliis in ap}MxJw»i- 
in i fugitive's *al friend aarl to u a in ix j her for 
(KliiH) of five to tin l»oun before relaxing Kcr 
unharmed, in <1« | <  to aiaAc l>cr rrvcaj 7.>yillvc'v 
wl.cicabouix oould mol be described »  criminal 
rtiliaWit |.y hoW iii| another in comJtioi of Invol­
untary acrvitudi, at Stale failed to ihuw coerced 
or Lrocd Ubev or tciJicc. Slate v. Kanhand. 
227 NJ.Supcr 32. 343 A  2d 1 19 (A.D.I»4«)a»-.ti- 
U n i o n  ti.n ic d  113  N.J. >14 . 530 A 2d 4«5, 
affitoKd 114  N l  569, 335 A 2d 1122.

2 0 :1 3 -3 . K a Jac  Im p i Jo o n x n e iit

la v  ftcetoe Ca a a eafadtt
Jmfdied rarlpabrtily icnui in an oficnxc rkini- 

lion, "fiay filler" pio-iwom  (ISI2) 1 1  JCulycrs 
I.J  723.

20:13—4. In terference  Vrhti cuatoeiy

Custody o f ch ild ren . A peraon, including u parent, g uardian or other law ful 
cu stodum. Is gu ilty  o f Interference with custody i f  he:

{)) Thleb or deUhni a rrtiior child w ith Lhe latrjiose oi c . iceallug the Tnir.nr child 
8ua~tlicrthy dfriinYinR the cliifil'e o lh tr parent a / c u stody or v isitation o f the m inor 
child; or

(2) After be ing eerved with proceu or having ucto tl knowledge o f an action 
Bflectrne; m arr iag eo r  custody but pm-r to tlie  tttuauce of  a temporary or fina l orelcr 
determining custody am i viri tallon r igh ts to » rolnor child, u h eB . detains, entices or 
conceals the ch ild  w ithin or su ls id e  the S ta le  for tlvc pu 1 pose o f gcprivit,.. tlie chtltTs 
o ilier parent of cviUxty or v is iu t io n , or to evade flie  lunsd ictiim  o f the courts 0 f t  hi a 
Stale; : 1

(3) A fte r be ing  served w ith  proceta o r hav ing e c ta il knowledge o f  &k action 
a ffcctinR  the protecUve ecryices riL-edi o f a chSTpu raua iil t(T fi ;il)e  9 o fTK lT ftcvised 
SUitute-s in an acUan a ffe c tin g  c js to d y , hu t p r io r to  t l i c 1 e s tin n c c o  n T 'te 1 n r>« rt> ry  or 
f i nal or6 tr~3c 1 crrru inng cuBAidy r ig hts o f  iT rn lito r cl i l I c lT i s k c s t a in s , en tices o r 
conceals the  ch ild  w ith in  <r outside the State Tor the liu riH itc  ~of c v a d n j/ t3i 
Juriailiction o u t l ie  courts o l t l i i s  Stale; o r

( 4 )  ̂After the Uauanco o f a tcntporary or final order opccifyini^ cubttjdv, v is ita tion 
otr joint cuBtody rig liU , I s lets, delo int. c 11 be ta  or conceals a nmTa7~cIufJ~Tro;ii t lie 
o ilier parent in vftJution o f the custody or visitation order.

In terference v/iuli custod y ia a crime o f the  ti i ird  deRfoe bu t tlie  iire su motion o f 
non iin iirison inen t tfcTTorth in BtiC iiccton C~oTT ]3 .S  ^C '4 1 -l fo r  tTTirs l o ffe ra e  o f  a 
cn ine o f i l i c  th ird  degree uhal 1 n o t a jip ly. H ov ieve r.T f toe~chIfd~ir ta k en, d ita iiic d l 
enticed or concealed o lUav.Vc t}ifc~TJn i U t lS  10 tc s , in te r fe rence w ith  c iis lody is n crrnie 
o f  tlie  se:omT«fegree.

Ia. Cutlody o f  committed pei»uii«. A person is gu ilty  of a crane o f t in  fourth 
degree if  lie know ingly takes or cn lhoa any  committed jmruon uv/ny from law fu l 
custody vhen  he iB not privileged to db so . "Cam m ilted perBori” means, in addition 
to anyone committed under jud ic ia l w arrant, any orphan, neglected or delim iuent 
child, mentally defective or insane p tno n , o r o ilier dependent or Incompetent person

L*#t ndtfttiona in  text Irxlkniitod by  underline ; drio tlon* by oM kooot*

entrusted to aaother’o tuaUxJy by or through a recogniied  aorisl agency or otlro^ 
wiae by authority o f law.

c. It is an affirm ative  dyfunae to a proseciiLian umk-r Butuecliun a of dd j s ection, 
w hicl. inu sT lie  pro ved by t lc a r  and convincing evTdciite, That:

(11 The nclo i reitBOiia lly  believed that t ie  sc Iron waa lteceanary to prese rve tii« 
chifil from imminent J a iy e r  to r tTweffare . ITuwcve). no JefenBe sha ll be avalluUlo 
pursusn l to thin auTisection if  the actor does n n l,^ a  soon^u  reasonably prac iicabTe 
nut |» no even; more tliun i i  lionra a fte r [obmg.i_3oJ{f p rokctlnci. g ire
notice p r ilte  cbildV location to tlie police deparlmenl o f l l x  muniopairty w here t ic  
clnld resided^ llic o ffice of~U7e county pr»secutor in (be cols ity  w licre the cTu!3 
residtd, or~tlie DTviiuuin ofA 'oulb »11 cTTam ifylk 'rvTcet in~tKe~Tle]>airtmerit o fT Iumaii 
RervTci-a;

(2 ) T lie actoir rcaaunsH y tn lie ved that the tu jiin g ^r  jte ta jid iig  of the mincn thiid 
we t  coiiBeiiteil to by toe o ilie r pancut, c r 'b y an a u tiroirited B ts tc  a g t iicy; or

(?) .U.S. <ht'ld. be ing at Ihc lim e of Llit U km g jir  ctuKeahnent nut leas tlun  14-years 
old, viva laben  away a f l i iiT own \olTlimi and wubout punmoc to tomnill > c n m iiu i 
offente w ith 02 a g a in st the cITilil.

d. It ia an * f f ifm  n b V 1 <J e f e n se to a prosecution under subsection a of thin see bon 
tliut s tiuren tTavinp  thc r ig lit o f cualO(fy~n:ii6iiri»Tilydndicve<f be w a u lVeiciy from 
iiniruTirit pbysical dnf.gtr from tlie o ilier parent, firoyicfeiTUiSt tTiTTx 1 c nt h  a \- ing 
cuatoty. sr. rutin aa re sson sb ly  praclic tihk ;

y ]_ fiiy 4^no lic«^o f t)..- ch ild 's locstlon to the police iepartm cr.t o f the nitiruci|>»lity 
wher£Tbe cVniiTiebided ~lbt office  o f (be co jnty pruac-culorfn tlie ounnty w here (be 
cl i i l j  re s id e ^  or *he fhivision of Yciutli'amPFunnlY~?i velcv6 1c. (be f le ia r lm e ut of 
I fucniii Servicer; <>>

(2) Oominenceti mi action a f fe cting custody i n an appropria te court.

<•- 'ih e  offenses e in iincm tcil In tliia section me continuous in nature and continue
for ao long an the ch ib r is  cunceslgcl or~4lelsnied. 1

f . j l j  In addition to m y other diaposition provided by law, a per non convicted
under subsfcetiem o. n f tliis accttoiv d ia l] m ale  restitution o fuR reasonsble expcnseii 
and costsTincfu f 'iig  r iAsoiuiUle coaiise l fecti. incune.tTby tlie  otln-r p sixn t u i'serotinjc 
the c’kiU s  return.

(2 ) In irniiObiux uenteiwe under 11 ubsectinn a. o f t liis  occlion the court sha ll 
conskfer. l n oddiliou to l ie  fncloru enumerated in d mpter 44 of T itle of tbe TTew 
Jersey S ta tu te '

(a) Whether the tterson returned the child volnnlar.lv; and

(b) The length o f time the child w as concealed ur detained.

g ._  As used in th is  acttion, •‘I’a ie n l"  means a iiarent, gu srd isn  or other l s wft.1 
custodian Jf~iTniinor

Amended by 1.1DB2, c. I ’JU, J 1, e lf . l)cc . IS, I3B2, l.ltrttO. c. !M , § 1. etf. Nov 14, 
1390.

Asbcnitly JaicIUlasy Law  and P u t in  Hafrly (e iin n illte t S la ten iru t 

Anocmbly, No. '2B47-L.)W <I, c. 101

The Asaciubly Judiciary, I-a/r and I’uVlic Safety Iknnu iittie  rejm rts l u o r  
nldy and with coiiiinittfcii aineiid inviiia Aasembly Hill No. id il'l.

'lb is  b ill would reviae the la w  concerning the crim inal offeree of inlerfer- 
ii.g v/ilh ccBtody of d m inor child

Currently, N J  S .2C ;13-4 provides tin t a jiersoii commits a crime 0/ the 
fourth degree i f  he l.novringl) takes nr entices a child undtr the age of 18 
from tin custody of the parent, guardian 01 other law fu l cuatodisn nf toe 
child, when the perron hub no privilege lo do aa. or when lit  dees an in 
’.'/olation of a coun order. Ilowev-.r, this provision only protects the 
custody rights o f 11 parent who has obtained cuttody )iursubnt to a court 
order. It does not deal w ith the problem of parental kidnappings which 
take place befcne a Icy m ill nrd ti is enUred.

la s t  eddlUona In text Indloatad by undarAna; d a lebon t by atrhiaoiKa



Tin* bill would sdd resa  Live issu e  by providing that u person, including b 
part-nt, guardian, or other law fu l custodian, tommiUi l ie  crime of in terfer­
ing with custody i f  he:

(1) Tskeg or detains a m inor child in  o rder to  conceal him trod thereby 
deprive the child's pa ten t, guurJiun , cu law fu l custodian o f custody or 
v isita tion, or

('/) A fte r being ae rv tx l w /d i process o r liaving actual knowledge o f an 
action affecting manrioge or custody l iu l  p r io r to tlie  uausnce o f a tempo 
ro ry  o r fina l order dclenm r-'ing cuotady o r v is ita tion  r ig h t* to  a td n o r child, 
takes or conceali l lm  ch ild  fo r the purpose o f depriv ing the o ll« r  parent, 
guardian or law fu l custodian o f  cublody o r  v is ita tion , o r to evade the cou rt’* 
ju ribd ic lion , or

(8) A fte r being a e rv td  w ith proceua o r having actual knowledge o f an 
action a ffecting  the p ro tec tive  aervire6 needs o f  a m ii» r  child pursuant to 
T itle  9 o f the New Je rsey Statu lea in an fiction a ffecting  cipitody, b u l prior 
to a fina l order de tenn lr ii g custody r ig h to , lakes or conceals the child to 
evade tfie cou rt’s ju r isd ic tio n ; o r

(4) A fte r  live issuance o f a tem porary o r  fina l order specifying cuslody or 
v isita tion rights. U.Vcs o r  conceals a m ino r ch ild from  the o ilie r parent, 
guardian o r law fu l custod ian Iri v io la tion  o f  the order.

'H ie t i l l  would also upgrsde the crime o f  in te rfe r in g  w ith  custody, making 
i t  a crime o f t)w£ l i i i r d  degree. A crime o f  the  th ird  degree ia puiaubublc by 
te rm  of imprisonment o f  three lo  five  years, or u fine  up to  J7.WX), o r both. 
In  addition lo Chcoe pcnaKiea, a person convicted o f v io la ting  t l x  law would 
be required to make re s titu tio n  o f a ll reasonable txpenses and costa, 
including ressontb le counsel fees, incurred by t l x  other parent io oecuring 
the child's return.

T lie committee amended the b ill to  provide t l ia t the presumption o f 
non-imprisonment fo r  a ftro i o ffende r who commits a crime o f the th ird  
degree s h i l l  not app ly  to the th ird  degree crim e o f interference w ith  
custody. I f  the ch ild  is Uken, detained, enticed o r concealed outside th t 
Un ited Stales th in  the crime ia increased to  a c rim e o l t l x  second degree. 
T lie  committee also e e l an o u is id t l im it o f 24 Im u rj as a "reasonably 
practicab le" time fo r  t lie  lim e in  wh ich e parent must act by g iv ing 
notifica tion to the p rope r au thorities in  o rde r fo r  the a ffirm a tive  defense in 
subsection c o f N J .S . 2C:13~4 lo be available.

Senate J u d lc lc ry  C o m iu lt lc t S ts tc n x n t 
Assem bly , No. 1188— L.1682, c. 1W

Presently, in te rfe rence w ith custody is graded sta a crim e o f the fou rth  
degree i f  the person w ho in te rfe res i6 not t)>c ch ild 's parent or euuivblen*. 
relation and if the person sets know ing ly  o r w ith  reckless d is reg trd  fo r the
child 's safety. In a ll o i le r  c ircunm lunctu, i n t o ferei.ee w ith  custody it 
graded as a disorderly perrons offesse. There o the r cireui.-istoiKca include 
the coamuii s itu tt iu n  where the noncustodia l parent removes the child from
the p lia n t w ith Itg a l custody to another bU U . K x lra d itio ii from  the other 
btet/j Is. m il [Kissible because ex trad ition  is trn'y (lermhsib le fo r tn d iila t i lr  
offenses end d iso rde rly  persons offenses ure nonindictable offrnscb. To 
remedy the p io lJcm  o f  ex trad ition  in those circumstances, Assembly l l i l l  
No. 1188 would c lassify interference w ith  cm tody under n il circumstance* 
as s cr.me o f t in  fo u r th  degree.

DMollcil and Stktulurr Noun tioft lean* wnli V»ir»tfU(c (lm liiiJik.1 «ioU
t iS I  lycfldalbn n i n e  r ttiix n  i ln r t i , kinl c liia fiin jj die oftenic In

*,-» , . . . s it u llx i u i c i  as » U hw ik ili [x iio in  «Tci/»«-Tlie 1VJ2 tuucnJmcni Udclo) |>io.nvons in t lx
fo JTICf (bUUh f-Hlffkf-ti (J UltiKC • ollirll (Issll- 1VV0 ll(t>UltOk
fi«J tlx otfcnx u  ■ iiim c of ih r fo u n t i k j i r e  I-I9V0. c Ibt, } t. wJdxl n ow c  • m d  renin 
where lhe ael'ir k u  s  |m <nl or M juaslenl cell- Irii fom ici n J - w  * whiib refmcJ l-Rl ik  i t

L m I scJiltilons In l# x t  Indicated by underline; cloloUonu by atrike-out*

kaovinjdy re-ting <» cilam* a rWM ouUci »ji IS 
fiocn tuilcO/ of pxicU. jmrJrei of odxr lavlul 
custodian, wilhool (ifinlcgc lo do to, or tn ■'Mil­
lion of tout oiiitr, povwlcd sfFymilivc dcfinac 
tint the Mlor txlicvuldx thiV) tube in U*n(ri Oi 
lliil iVr cbiLt, ii kail IS ycau old, wu lj.cn 
wilti dx clntJ'i ionwnt and wiltx-ol cjmsnil
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INTRODUCT ION  TO A B ILL CONCERN ING  
M IN IMUM VIS ITATION G U IDEL IN ES  AND ENFORCEM ENT

Divorce in its simplest terms can be separated into three areas of possible contention between 
parents. These are (1) financial consideration, (2) custody of cniidren and (3) visitation by the 
noncustodial parent. Children are often the real victims of all three and are frequently held 
‘hostage’ by the custodial parent depriving them of the emotional security of a two-parent family. 
It truly goes against the nature of parenthooa to depend upon the cleverness of an attorney, the 
honesty of an angered spouse and the discretions of the court system to be assured reasonable 
vsitation to your own children.

"Visitation rights are essential legal rights of both the child and the parents 
involved in a divorce. The right of the noncustodial parent and their child or 
children to have access to each ether after divorce is a fundamental, joint right of 
the parent and chiid with a basis in constitutional case law, which has held that the 
rights to raise, have access to, and care for one’s own cniidren are more precious 
than property rights, are essential; and that the right to be with one's children is a 
natural right with a higher moral claim than any economic right. In the past, the 
right of visitation has virtually always been raised on behalf of the parent; however, 
the child’s right to visitation is also protected by constitutional law."1

Much of the anger, frustration, and futility feit by the noncustodial parent as well as the expense 
incurred in their efforts to obtain visitation could very well be removed by specific action of our 
legislature. By following the enlightened bxample of Texas in which the Texas legislature set 
minimum guidelines for visitation, rather than allowing terms of visitation to be set by the arbitrary 
decisions of the courts would accomplish this very thing.

Regarding visitation, generally the guidelines adopted by the Texas legislature provide that, among 
other things, noncustodial parents are to have the first, third, ana fifth weekends of the month from 
after school on Friday to Monday morning, Wednesday evening from after school until 8:00 pm 
and in alternating years, a week at spring breax, a week at Thanksgiving, and a week before and 
after Christmas which every other year induces Christmas day. mere is also a provision for four 
weeks in the summer. This is an extensive bill and contains many other substantial parts. A bill 
similar to the Texas bill would go far to alleviate fears of either parent concerning visitation. The 
knowledge of both parents pricr to separation and divorce ihat specific laws apply which would 
guarantee the noncustodial parent certain minimum visitation would remove one area of possible 
contention. Both parents have the parental right of access to their children and they should know 
what this is before decisions are made which will influence their life.

EXAMPLES FROM OTHER STATES -  TEXAS



The major considerations of this Bill which the NJCCR is submitting for your consideration are as 
follows.

The noncustodial parent has visitation:

The first, third and fifth weekend of each month starting after school Friday 
until Monday morning or a time frame as mutually agreed by the parties and 
put into an order
Every Wednesday from after school until school the following day. The 
weekend of Father's Day if the visiting parent is the father or the weekend of 
Mother's Day if the visiting parent is the mother 
For one half the school spring break
Alternating Christmas vacation periods until 8:00 pm on the day pnor to the 
resumption of the school year
The school Thanksgiving vacation period on alternating years 
On alternating holidays
45 consecutive days during summer vacation period or at the election of the 
visiting parent, two separate periods of consecutive days which total 45 days.

This is considered an extremely important biil by NJCCR and along with financial considerations, 
lays the cornerstone for a program designed to eliminate many of the problems associated with 
divorce and child custody.

’ An overview of access (visitation) research. Anna D. Keller, ‘ Children in divorced family 
systems: New approaches.* Presentations at NCCFTs Fourth Annual Conference, October 13-15, 
1989.



The Legislature finds and declares that it is in the public policy of this State to assure minor 
children of frequent and continuing contact with both parents after the parents have separated or 
dissolved their marriage, and that it is in the public interest to encourage parents to share the rights 
and responsibilities of child rearing in order to effect this policy. The Legislature also finds and 
declares that a parent's right to the preservation of his/her relationship with his/her child (ren) 
derives from the fact that the parent's achievement of a rich and rewarding life is likely to depend 
significantly on his or her ability to participate in the rearing of his or her chiid(ren). A chitd’s 
corresponding right to protection from interference in the relationship derives from the psychic 
importance to him or her being raised by loving, responsible, reliable adults. "No bond is more 
precious and none should be more zealously protected by the law as the bond between parent 
and child."

THIS ACT concerning the visitation rights of children and parents shall be known, and may be cited
as lhe "Minimum Standards of Visitation Rights and Enforcement Act." This act revises parrs of
the statutory laws R.S. 9:2-4 and R.S. 2C:13-4.

MINIMUM STANDARDS OF VISITATION RIGHTS

1. Purposes and Limitations:

(A) Minimum Standards --- The standards provided for in this subtitle are intended to 
guide the courts of this State in determining the minimum period of time for child visitation. 
Nothing herein shall be construed as limiting the courts of this State from establishing 
visitation schedules which would provide a greater amount of visitation than that provided 
for in this subtitle.

(8) Child Five Years of Age or Older —  The standards for child visitation provided for in
this subtitle shall apply to a child five years of age or older.

(C) Child Less Than Five Years of Age —  If a child is less than five years of age. the 
court shall consider the standards provided for in this subtitle and shall establish a 
visitation schedule as similar as possible to that provided for by such standards in a
manner consistent with the age, circumstances and needs of the child.

(D) Family W ith Multiple Children ---

(1) If the parents have more than one child and all the children of the family are five 
years of age or older, the standards provided for in this subtitle shall apply.

(2) If the parents have more than one child and one or more of the children of the 
family is less than five years of age, the court shall consider the standards provided 
for in this subtitle and shall establish a visitation schedule as similar as possible to that 
provided for by such standards in a manner consistent to the family, after 
consideration of the ages, circumstances, and needs of all the children of the family.



Definitions:

(1) Parent — "Parent’ means the natural or adoptive parent of a child.

(2) Custodial Parent — "Custodial Parent" means:

(A) the parent who has been awarded the sole custody of a child by a child
by a court of competent jurisdiction; or

(8) in cases where joint legal custody has bean awarded to both parents, that 
parent who is deemed to have physical custody of the child.

(3) Visiting Parent — “Visiting parent' means:

(A) the parent who has been awarded the right of visitation with a child by a 
court of competent jurisdiction; or

(8) in cases where joint legal custody has been awarded to both parents, that 
parent who is having access to the child.

(4) Parental Rights — "Parental rights' mean the sum total of the rights of the 
parent or parents in and to the child as well as the rights of the child in and to the 
parent or parents. Th9 following are "parental rights' protected to varying degrees by 
constitution: physical possession of child, which, in case of custodial parent, includes 
day-to-day care and companionship of child; right to discipline chiid, which includes 
right to inculcate in child parent's moral and ethical standards; right to control and 
manage minor child’s earnings; right to control and manage minor child’s property; 
right to be supported by adult child; right to have child bear parent's name; and right 
to prevent adoption of child without parents' consent. These definitions apply to both 
parents, not just custodial or noncustodial parents.

(5) Weekend --- “Weekend" means:

(A) in the case of parents who reside SO miles or less apart, from 6:00 pm 
Friday until the beginning of the school day on Monday or at the election of the 
visiting parent from the end of the school day on Friday until the beginning of the 
school day on Monday.

(B) in the case of parents who reside more than 50 miles but less than 100 
miles apart, from 6:00 pm Fri» ,y until 8:00 pm Sunday or at the election of the 
visitation parent from the end of the school day on Friday until 8:00 pm Sunday.

(C) in the case where a weekend period of visitation coincides with a school 
holiday during the regular school term, or with a Federal, State or local holiday 
during the school summer vacation period, the weekend period shall extend until 
6:00 pm Monday on a Monday holiday or shall begin at 6:00 pm Thursday for a 
Friday holiday, as applicable.

(A) In this subtitle the following terms have the meanings indicated:



(5) School Summer Vacation Period ~  'School Summer Vacation Period' means 
the period of time from 6;00 pm on the last day of the spring school term until 8:00 
pm on the day prior to the beginning of the fall school term.

(6) School Spring Vacation Period — 'School Spring Vacation Period" means the 
period of time from 6:00 pm on the last day of school pnor to the school spring 
vacation until 8:00 pm on the day before school resumes.

17) School Thanksgiving Vacation Period ~  ‘School Thanksgiving Vacation 
Period" means from 6:00 pm on the Wednesday before Thanksgiving until 8:00 pm on 
the following Sunday.

(8) Standards — "Sir idards" means the minimum visitation periods as noted in 
minimum visitation, weekends and weekdays and vacation and holiday visitation 
sections following.

(9) School Christmas Vacation Period - -  'School Christmas Vacation Period" 
means from 6:00 pm on the last day of school prior to the beginning of the school 
Christmas vacation period until 8:00 pm on the day prior to the resumption of the 
school year.

Mininum Visitation --- Weekends and Weekdays:

in any custody or visitation proceeding the court shall establish, at a minimum, the 
following visitation schedule:

(A) the first, third, and fifth weekend of each month;

(8) the weekend of Father's Oay if the visiting parent is the Father ot the weekend of 
Mother's Day if the visiting parent is the Mother;

(C) each Wednesday evening from end of the school day until school the following 
morning; and

(D) the vacation and holiday visitation schedule.

Vacation and Holiday Visitation:

(A) In addition to the weekend and weekday visitation periods provided for, the court 
shall also provide for the following periods of visitation durinc vacations and holidays:

(1) 45 continuous days during the school summer vacation period or, at the election 
of the visiting parent, two separate periods of consecutive days which total 45 days;

(2) Either one half of the school spring (Easter) vacation period every year or the 
entire school spring vacation period every other year at the election of the visiting 
parent;

(3) Tne school Thanksgiving vacation period every other year; and



(4) The school Christmas vacation period as provided for in subsection (b).

(B) Special Rule for School Chnstmas Vacation Period —

(1) In those years which the child is with the custodial parent for the Thanksgiving 
vacation period, the child shall be with the visiting parent from 6:00 pm on the last day 
of school prior to the beginning of the school Christmas vacation period untii 8:00 pm 
on the day prior to the resumption of 'e  school year;

(2) In those years which the child is with the visiting parent during the Thanksgiving 
vacation period, the child shall be with the custodial parent from 5:00 pm on 
December 26th until 8:00 pm on the day prior to the resumption of the school year.

(3) In any case where the parents do not observe Christmas due to religious beliefs, 
the court, at the request of either of the parents, may make alternative arrangements 
with ragard to the school Christmas vacation period.

5. Parents W ho Reside More Than 100 Miles A part

If the parents reside more than 100 miles apart and distance and travel time considerations 
are found by the court to make the standards provided for in their subtitle unworkable, the 
court shall establish a visitation schedule as similar as possible to that provided for by 
such standards in a manner that would least likely cause harm or detriment to the child 
after consideration of the circumstances, and finances of each parent and the age and 
needs of the child.

5. Variations From Standards:

(A) The court may vary from the standards provided for by this subtitle if after 
consideration of the age, circumstances and needs of the chiid the court finds that 
adherence to such standards would cause harm or detriment to the child.

(B) Any such variation shall be based solely on the evidence presented on the record and 
the court shall issue written findings of facts and an explanation of its reasoning in varying 
from the standards provided for in their subtitle.

7. General Term s:

(A) An election to be made by a visiting parent 3S provided for in this subtitle, shall be 
made in such manner and at such time as the court deems appropriate under the 
circumstances.

(B) The court may impose conditions as to travel between the residences of the paients 
and methods of transferring children at designated times and places as the court may 
ceem necessary and proper under the circumstances of the case.



8. Modifications of Orders:

(A) Subject to the provisions of paragraph (b) of the section, the adoption of the 
standards provided for in this subtitle may be grounds for requesting a modification of a 
chiid visitation order based on a material change in circumstances;

(B) The adoption of the standards provided in this subtitle may not be grounds for 
requesting a modification of a child visitation award based on a material change in 
circumstances unless the use of the standards provided for in this subtitle would result in 
an increase of visitation time of 25 percent or more.

ENFORCEMENT OF VISITATION

Section I:

1. The performance of parental functions and the duty to provide child support are distinct 
responsibilities in the care of a child. If a party fails to comply with a provision of a decree or 
temporary order of injunction, the obligation of the other party to make payments for support or 
maintenance or to permit contact with chiid is not suspended.

2.
(A) A motion may be filed to initiate a contempt action to coerce a parent to comply with 
an crder establishing residential provisions" for a child. If the court finds there is 
reasonable cause to believe the parent has not complied with the order, the court may 
issue an order to show cause why the relief requested should not be granted.

(B) If, based on all th9 facts and circumstances, the court finds after hearing that the 
parent has not complied with the order establishing residential provisions for the child, the 
court shall find the parent in contempt of court. Upon a finding of contempt, the court 
shall order:

(1) The noncomplying parent to provide the moving party additional time with the 
child. The additional time shall be equal to the time missed with the child, due to the 
parent's noncorpliance;

(2) The parent to pay, to the moving party, all court costs and reasonable attorneys’ 
fees incurred as a result of the noncompliance, and any reasonable expenses in 
locating or returning a child; and

(3) The parent to pay, to the moving party, a civil penalty of not less than Ihe sum of 
one hundred dollars.

(4) The court may also order the parent to be imprisoned in the county jail, if the 
parent is prasently able to comply with the provisions of the court-ordered plan and is 
presently unwilling to comply. The parent may be imprisoned until he or she agrees 
to comply with the order, but in no event for more than one hundred eighty days.



V
3. On a second failure within three years to comply with a residential provision of a court-
ordered parenting plan, a motion may be filed to initiate contempt of court proceedings according
to the procedure set forth in subsection 2(a) and 2(b) of this section. On a finding of contempt 
under this subsection, the court shall order:

(A) The noncomplying parent to provide the other parent or parr/ additional time with the
child. The additional time shall be twice the amount of the time missed with the child, due 
to the parent's noncompliance;

(8) The noncomplying parent to pay, to the other parent or party, all court costs and 
reasonable attorney's fees incurred as a result of the noncompliance, and any reasonable 
expenses incurred in locating or returning a child; and

(C) Tne noncomplying parent to pay, to the moving party, a civil penalty of not less than 
two hundred fifty dollars.

(D) The court may also order the parent to be imprisoned in the county jail, if the parent is 
presently able to comply with the provisions of the court-ordered plan and is presently 
unwilling to comply. The parent may be imprisoned until he or she agrees to comply with 
the order but in no event more than one hundred eighty days.

4. For purposes of subsections (1), (2), and (3) of this section, the parent shall be deemed to 
have the present ability to comply with the establishing residential provision unless he or she 
establishes otherwise by clear and convincing evidence. The parent shall establish a reasonable 
excuse for failure to comply with the residential-provision of a court-ordered plan by clear and 
convincing evidence.

5. Any monetary award ordered under subsections (1), (2), and (3) of this section may be
enforced, by the party to whom it is awarded, in the same manner as a civil judgment.

6. Subsections (1), (2), and (3) or this section authorize the exercise of the court's power to 
impose remedial sanctions for contempt of court and is in addition to any other contempt power 
the court may possess.

7. Upon motion for contempt of court under subsections (1) through (3) of this section, if the
court finds the motion was brought 'without reasonable basis, the court shall order the moving 
party to pay to the nonmoving party, all costs, reasonable attorney’s fees, and a civil penalty of not 
less than one hundred dollars.

Section II:

1. A relative of a person is guilty of custodial interference in the third degree if, with the intent
to deny access to such person by a parent, guardian, institution, agency, or other person having a 
lawful right to physical custody of such person the relative takes, entices, retains, detains, or 
conceals the person from a parent, guardian, institution, agency, or other person having a lawful 
right to physical custody of such person.

Page 8



2. A parent of a chiid is guilty of custodia* interference in the third degree if:

(A) The parent takes, entices, retains, detains, or conceals the chiid, with the intent to 
deny access, from the other parent having the lawful right to time with the child pursuant 
to a court-ordered plan; or

(B) The parent has not complied with the residential provisions cf a court-orriered plan 
after a finding of contempt under section I (3) of this act or

(C) If the court finds that the parent has engaged in a pattern of willful violations of the 
court-ordered residential provisions.

3. Nothing in (B) of this subsection prohibits conviction of custodial interference in the third 
degree under (A) or (C) of this subsection in absence of findings of contempt.

4. The first conviction of custodial interference is a misdemeanor. The second or subsequent 
conviction of custodial interference in the third degree is a class C felony.

Section III:

1. The court shall not modify a prior custody decree unless it finds, upon the basis of facts
that have arisen since the prior decree that a substantial change has occurred in the 
circumstances of the child or the parents and that the modification is necessary so as not to be to 
the detriment of the child. In applying these standards, the court shall retain the residential 
schedule established by the decree unless: -------

(A) The parents agree to the modification;

(B) The child has been integrated into the family of the petitioner with the consent of the 
other parent.

(C) The child's present environment is detrimental to the child’s physical, mental or 
emotional health and the harm likely to be caused by a change of environment is 
outweighed by the advantange of a change to the child; or

(D) The court has found the nonmoving parent in contempt of court at least twice within 
three years because the parent failed to comply with the residential time provisions in the 
court-ordered plan, or the parent has been convicted of custodial interference in the third 
degree.

2. A conviction of custodial interference in the third degree under Interference with Custody 
(2C:13-4(a]) or Contempt of Court (9:2-4 or 2A: 10-1 et. seq.) shall constitute a substantial change 
of circumstances for the purpose of this section.

3. If the court finds that a motion to modify a prior decree has been brought in bad faith, the 
court shall assess the attorney’s fees and court costs of the nonmoving parent against the moving 
party.

Page 9



4. !f there is a continuing pattern of visitation interference and the court has found the non­
moving party in contsrr.pt more than three (3) times, the moving party may institute child abuse 
and cruelty proceedings under 9:6-1 et. seq.

Cruelty of the child wiil occur under continuing visitation interference and will consist in 
any of the following acts:

(A) inflicting upon a child unnecessary suffering or pain, either mental or physical by 
restraining tine child unlawfully from seeing his/her other parent;

(B) habitually tormenting, vexing or afflicting a child by continuous or frequent enial of 
visitation or alienation of noncustodial parents;

(C) any willful act of omission or commission whereby unnecessary pain and suffering, 
whether mental or physical, is caused or permitted to be inflicted on a child through the 
denial of frequent and continuing contact with the noncustodial parent: or

(D) exposing a child to unnecessary hardship, fatigue or mental or physical strains that 
may tend to injure the health or physical or moral well-being of such child by denial of 
frequent and continuing contact with noncustodial parent or of alienation of the children by 
one parent against the other parent.

If the court finds that child abuse and/or cruelty have indeed occurred under the above 
definitions, the court shall consider it to be a change of circumstance and may bring criminal 
charges against the defendant and/or reverse custody of tits child(ren) to the parent who has 
baen interfered against.

Section IV:

1. All court orders containing parenting plan provisions or orders of contempt, entered
pursuant to Section I of this act. shall include the following language:

WARNING: VIOLATION OF THE RESIDENTIAL PROVISIONS OF THIS ORDER 
WITH ACTUAL KNOWLEDGE OF ITS TERMS IS PUNISHABLE BY CONTEMPT OF 
COURT, AND MAY BE A CRIMINAL OFFENSE (2C:l3-4(aJ). VIOLATION OF THIS 
ORDER MAY SUBJECT A VIOLATOR TO ARREST.

Section V:

1. Any reasonable expenses incurred in locating or returning a child shall be assessed 
against a convicted defendant under Interference with Custody (2C:l3-4a) or Contempt of Court 
(9:2-4 or 2A:1Q-1 et. seq.).

2. In any prosecution of custodial interference in the third degree, it is a complete defense, if 
established by the defendant by clear and convincing evidence, that:

(A) The defendant's purpose was to protect the child, or himself or herself from imminent 
physical harm, that the belief in the existence of the imminent physical harm was 
reasonable, and that the defendant sought the assistance of the police, sheriff’s office,



protective agencies, or the court of any state before committing the acts giving rise to the
charges or within a reasonable time thereafter; |

(B) The complainant had, pnor to the defendant committing the acts giving nse to the j 
crime, for a protracted period of time, failed to exercise his or her rights to physical
custody or access to the child under an order granting visitation rights, provided that such |
failure was not the direct result of the defendant's denial of access to such person;

fi
(C) The acts giving rise to the charges were consented to by the complainant; or }

Ii
(D) The offender, after providing or making a good faith effort to provide notice to the 
person entitled to access to the child, failed to provide access to the child due to reasons 
that a reasonable person would believe were directly related to the welfare of the child,
o.̂ d allowed access to the child in accordance with the court order within a reasonable i
period of time. Th6 burden of proof that the denial of access was reasonable is upon the 
person denying access to the child.

3. Consent of a chiid less than sixteen years of age does not constitute a defense to an 
action.

Section VI:
i

I
1. If any provision of this act or its application to any person or circumstance is held invalid, 
the remainder of the act or the application of the provision to other persons or circumstances is 
not affected.



NOTIFICATION PRIOR TO RELOCATION OF CHILD

Amends Title 9:2-2 (Child Custody and Visitation) of the the New Jersey Statutes by adding the 
following section:

Sec. 17. Notification prior to relocation of child

In any custody or visitation proceeding, the court shall include as a condition of any 
custody or visitation order a requirement that advance written notics be made to either the court, 
the other party, or both, by any party intending to relocate the temporary and/or permanent 
residence of a child within 60 days prior to the intended relocation. The court may require that 
such notics be in such form and contain such information as the court may deem necessary and 
proper under the circumstances of the case.



CHILD ENROLLMENT IDENTIFICATION BILL

AN ACT relating to the identification required for enrollment in public schools; providing 
criminal penalties.

' BE rT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW JERSEY:

Identification Required for Enrollment

1. No later than the 30th day after a parent or other person with custody of a child enrolls the 
child in a public school, the parent or other person or the school district in which the child most 
recently attended school shall furnish to the school district:

(A) the child's birth certificate or another document suitable as proof of the child's 
identity; and

(B) a copy of the child’s records from the school the child most recently attended if 
the child has been previously enrolled in a school in this state or another state.

2. If a child is enrolled under a name other than the child's name as it appears in the 
identifying document or records, the school district shall notify the missing children and missing 
persons information clearinghouse of the child’s name as shown on the identifying document or 
records and th-; name under which the child is enrolled. Tha information in the notice is 
confidential and may be released only to a law enforcement agency.

3. If the inlormation required by Subsection 1 of this section is not furnished to the district 
within tho time provided by that subsection, the district shall notify the police department of the city 
or sheriffs department of the county in which the district is located and request a determination of 
whether the child has been reported as missing.

4. The State Board of Education may adopt rules necessary to the implementation and 
enforcement of this section, including rules providing for the types of documents that are suitable 
for identification purposes under this section.

5. When accepting a child for enrollment, the school district shall inform the parent or other 
person enrolling the child that presenting a false document or false records under this section is an
offense under Section_______________and that enrollment of the child under false documents
subjects the person to liability for tuition or costs under Section___________ of this code.

6. A person commits an offense if the person enrolls a child in a public school and fails to 
furnish an identifying document or record relating to the child on the request of a law enforcement 
agency conducting an investigation in response to a notification under Subsection 3 of this 
section. An offense under this subsection is a crime of the fourth degree.



To: Legislative members

From: Daniel Anderson
P.O.Box 92674 
Anch, Ak 99509-2674 
(907) 248-3470

I would like to ask you to support the proposed legislative changes 
brought forward by Jim Arnesen, President of the Alaska Family Support 
Group October 28 1993 .

These proposed changes are a positive step in changing a system in 
need of repair, the goal is keep it "ALL FOR THE KIDS". That is the mission 
statement of the Courts , C.S.E.D, and all other agency so let's make 
changes to support that.

I also believe other issues are still in need of addressing, one would be 
the ease as to which one can deal with these agencies concerning the 
children. Improving a little at a lime is like a giant step forward.

Please support and help make this effort, some of the changes stated 
here are thing that no one ever knows about or hears about unless they 
happen to you or some one close.

I personally am a father of two children that my ex-wife is going to do 
what ever it takes to keep me from the kids. To date I have not had the 
backing of the system to change that. It’s a battle that I no longer can 
fight because I can not win. She just gets told to cooperate and once out of 
court laughs because I still can not see them. Even with a court order for a 
given day, if she's not home or will not answer the door visitation is over. 
Call the police and they w !l not enforce that order either. Is that in the 
interest of the children

ALL FOR THE KIDS, lets help make it that way please.



From: Ms. Ruth E. Talley-
9221 Arlene St #H8

Anchorage AK 99515 Tel: 248-9206

NON CONSTITUENT 
Bills HB 422 Title: CHILD CUSTODY AND VISITATION RIGHTS

Subject

SUPPORTS THIS LEGISLATION 
Message: PLEASE HELP PASS HB 422, MINIMUM VISITATION GUIDELINE LAW. IT WILL 
MAKE A GOOD LAW. (CHILD CUSTODY AND VISITATION RIGKJS)

0 3 / 0 4 / 9 4  PUBLIC OPINION MESSAGE SYSTEM POMSIOO
1 6 : 5 5 : 0 6  MEMBER OFFICE BUN B u n d e  LHSCZAN

Entered By: LIOCCRI on 3/ 4/94 PomID 7270 Distribution 9
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From: Ms. Karl L. Baslar
5800 Collage Dr

Anchorage AK 99504 Tel: 2?8-1824

NON CONSTITUENT 
Bill# HB 422 Title: CHILD CUSTODY AND VISITATION RIGHTS

Subject

SUPPORTS THIS LEGISLATION 
Message: AND HB 354: I AM A CUSTODIAL MOTHER WHO BELIEVES THE INTENTION OF
THESE TWO BILLS ARE A  POSITIVE WHEN IT COMES TO THE BEST INTERESTS OF CHILDREN.
PLEASE PROTECT THE CHILDRENS' RIGHTS TO BOTH PARENTS. WE NEED TO STOP 

ALLOWING THE LAWS TO TEAR FAMILIES APART. HELP US KEEP FAMILIES TOGETHER. 
(CHILD CUSTODY AND VISITATION RIGHTS)

Entered Bv: LIOCBBN on 3/ 9/94 PomID 7823 Distribution 60
MSG:
Enter Next Message PF4 Menu PF6 WasteBasket PF7 Previous POM PF10 BigWaste
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8 11.•11.320 A l a s k a  S t a t u t e s
§ 11 .41 .320

III y e n n  for lits t degree sexual iissnull. 
will) llic  hcxuiiI a ssau lt sen tence m ade 
n m sen iliv o  tu tliu k idnapp ing  sentence, 
w as nal excessive W ilson v. S ta te . 11711 
1'.2il I l i a  (A laska Cl. App. I!I83).

Tin* cnui't’s  im position of consecutive 
sen tences I'm tlie two k idnapp ings and mm 
rtildiory a ris in g  nu t of llm an mu transnc- 
lion  does no t violalu tloulilu jeopardy 
W alker v. Kntlell. 828 P.2d 1378 (9lli Cir. 
19871, cu rl, denied . U.S. , 109 S. Cl. 
309. 102 M e,1.2,1 328 (19881.

Com posite sen tence o f 12 y e a rs  for k id ­
n app ing , first-degree physical a ssau lt, 
a n d  first-degree  sexual a ssa u lt not too le­
n ien t S ee ( ia rr iso n  v. S ta te , 702 P.2d 465 
(A laska C l. App. 19881.

S e n te n c e  fo u n d  uxceaa ive . — See 
H int/, v. S ta te , 027 I ',2d 207 (A laska 
19811.

Com posite sen tence o f 4 1 y ears  for con­
v ictions o f sexual a ssa u lt in  th e  first d e ­
gree, k idnapping, th re e  coun ts  o f a ssa u lt 
in the  th ird  degree and  one count of a s ­
sau lt in th e  fourth degree w as excessive;

the  defendan t should not h ave  received a 
sentence in excess of oil years . P a llu rson  
v. S ta te , 089 P.2d l lfi (A laska 1984).

A p p lied  in N uknpigak v. S ta le , IMfi 
l’.2d 215 (A laska Cl. App. 19821; liidw ell 
v. S la te , 050 I*.2d 592 (A laskn C l. App 
1983); lin k e r v. S ta le , 055 P.2d 132-1 
I A laska  C l. App, 19831; lleyiiolds v. S ta le , 
(ili-l I'.2d 021 (A laska C t. App. I9H3I; 
H arry v. S ta le , 075 P.2d 1292 (A laska Cl 
App 198*11.

Q u o te d  in  llmvell v. S ta le , 728 P.2d 
1220 (A laska C l. App. 1988),

S ta le d  in  W alker v ICndell, 850 I-'.2d 
■170 (91 h C ir  19871.

C ite d  in N uknpigak v. S la te , 003 P,2d 
913 (A laska 19831; dohnson v. S ta te , 005 
l’.2d 500 (A laska C l App. 19831; N ylund 
v S ta le , 710 P.2d 387 (A laska C l. App. 
1980); Newsom  v. S la te , 720 I’,2d  501 
lA lnskn C l. App. 1980); E rv in  v. S ta le , 
701 P.2d 121 (A laska C t. App. 19881; 
Hohison v. S ta le . 703 P.2d 1357 (A laska 
C t, App. 19881; W hile v. S la te , 773 P.2d 
211 (A laska C t. App. 1989)

S ec . 11.41.320. C'UBtudiul in te r fe r e n c e  in  llie  first d e g ree . (a) A 
person com m its the crim e of cuslodinl iitlerfcruiicc in the lirst degree  
i f  the person violates A S 11.41.330 and causes the victim  to ho re­
moved from the state.

Ill) Custodial interference in the first degree is a class (J felony. (8 3

eh lfiti SLA 1978)

N O T E S  T O  D E C IS IO N S

P r u t rn c le d  p e r io d . — Ito lenlinn  of 
child in  an iilh e r u la te  for over a  year intis- 
ficd th e  "pru lrae led  period" requ irem en t. 
C erlneh  v. S tu te , 099 P.2d 358 (A laska Cl, 
App. 1985).

N e c e ss ity  d e fe n s e  n n a v n llu h le .  — 
T hu tr ia l  court did  not e r r  in  deny ing  d e ­
fendan t Hie r ig h t to  rely  on a  necessity 
defense in  prosecution for custodiul in te r­
vention in  tlie  first degree. C erlaeh  v. 
S ta le , 099 I’.Sil 358 (A laska C l. App. 
19)151.

S e n te n c e  tip lie h i. — Sen lenee  of live 
y ea ia  w ith th roe y ears  suspended for cus­
todial in terference in the first deg ree , fal­
lowed by o five-year suspended im position 
of sen tence for the ft in the second degree, 
w as not exeuosive, w here defendant had 
seized h is  ch ild ren  in d irec t defiance nf a 
court o rder and  it w as deem ed necessary  
to impose a  su b stan tia ! suspended sen ­
tence in o rder lo ile ter him  from fu tu re  
c rim inal v io lalinus. S andeliu  v. S ta le . 700 
I’ 2d 1181 (A laska C l. App 1989)

C o lla te r a l  re fe re n c e s .  — f ic tio n  id' 
loss o f serv ices as condition of action  for 
nhductm n o f child, 72 AI.R 817.

K idnapping o r o th e r c rim ina l ofTensc by 
tak in g  n r  rem oval o f child  hy, or under

au th o rity  of, p a ren t or one in  luco p a re n ­
tis , 20 A I.IM th 823.

V alidity , construction  ami application  
of s ta tu te s  o r ord inances reg u la tin g  sex ­
ua l perform ance hy  child, 21 A I.IM lh 239.

40

S 11 .41 .330  CitiMiNAt. L a w  § l l . 4 l .3 7 i

S ee . 11 .41 .330 . G 'uslodiul in ter feren ce  in  the se c o n d  d eg ree ,
(a) A person oum inils the crim e of custodial interference in the second 
degree if, being u relative o f a child under 18 years o f ago or a relative  
of nr. incom petent person and knowing that the person has no legal 
right to do so, tlie person lakes, entices, or keeps that, child or incom­
petent person from n lawful custodian with intent to hold the child in 
incom petent person for u protracted period.

(h) Custodial interference in the second degree is a class A misde 
mcunor. (§ 3 ch lfiG SLA 1978)

N O T E S  T O  D E C IS IO N S

P r o tr a c t e d  p e r io d . — See m ile under S to le . 899 I12d 358 (A laska Ct. App. 
sam e calchlino , AS I I . -11.329, (le rlach  v. 1985)

S ec . H .4 1.H70. D e fin itio n s . In AS 11.41.300 — 11.41.370, unless 
the context requires otherw ise,

(1) "lawful custodian" m eans a parent, guardian, or other person 
responsible hy authority of law for the care, custody, or control of 
another;

(2) "relative" m eans a parent, stepparent, ancestor, descendant, sib ­
ling, uncle, or aunt, including a relative of the suine degree through  
m arriage or adoption;

(3) "restrain" m eans lo restrict a person's m ovem ents unlaw fully  
and w ithout consent, so as to interfere substantially w ith the person’s 
liberty by m oving tlie persim from one place to another or hy confining  
the person either in the place where the restriction comm ences or in a 
place to which the person has been moved; a restraint is "without 
consent" if it is accomplished

(A) hy acquiescence of the restrained person, if the restrained per­
son is under 1(1 years of age or is incompetent and the restrained  
person's lawful custodian has not acquiesced in the m ovem ent or con­
finement; or

<H) hy force, threat, or deception. (5 3 cli l(i(i SLA 1978)

C ro s s  re fe re n c e s .  — I-’o r defin ition  »f 
te rm s used in th is  title , see  AS 11.81.900.

N O T E S  T O  D E C IS IO N S

D e fe n se  Unit v ic tim  w a s  d e f e n d a n t 's  
re la tiv e .  — T he new crim in a l code, w hich 
stiiles in  AS 11.11.300(h)(1) Hint It is mi 
iiirirnm livo defense th n t defendan t w as u 
re la tiv e  nf the  victim , provides fur a 
broader exem ption from (he  kidnapping

s ta tu te  111 ii n the  abso lu te  exem pt imi for 
th e  abduct inn of a  m ino r hy h is  paren t 
u n d er form er AS 11.15.250. C rum p v. 
S ta te , 525 P.2d 857 (A laska 19811.

C ite d  in Gel Inch v. S ta le . 599 P.2d 358 
(A laska Ct. App 1985).
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N O T E S T O  D E C IS IO N S

8 2 5 .1 5 .1 1 0

S cc tln ii r e la tiv e s  n in n y  co m m o n  law  
d is a b i l i t ie s .  - -  Sue smile cnlcliline in nnle 
In AS 25 15.(Kit).

A nil c n n h lo a  w ifn  In huh h e r  b u s - 
linu il. — See Hume ciilrliline  in mile hi AS 
2n.lfl.0G0.

C iilln tc riil re fe re n c e s .  — Wife'B liab il­
ity fur nueussnrieH, Ifl ALII DOG.

I.inliilily of ninrrietl wiuiiun for n rlie les 
purchased by h e r for which husband  mil 
linlile, 114 A l.il 010.

Wife's linbilily  for necessaries furn ished

liusliiiml, II  A l.lld lh  1100.
U incriininnlion ag a in st c red it app lican t 

on Imsis of im irihil s ta in s  under liquid 
C red it () |i|iu rluu ity  Act ( Ifl IJSCS §§ 1001 
c t Bel).), 55 A l.lt Fed. -158.

S ec. 25.15.110. Lawn im posing' c iv il d isa b ilit ie s  up on  m arried  
p erson s rep ea le d . All law s Mint impose or recognize civil d isabilities  
upon a married person that are not imposed or recognized as existing  
.is to the other spouse are repealed. For any unjust usurpation of 
aroperty or natural rights u married person has the sam e right to 
tppenl individually to all courts for redress that the other spouse has. 
§ 21-2-11 ACLA 1949; am § 99 ch 127 SLA 197-1)

N O T E S  T O  D E C IS IO N S

T h e  s ta tu te s  u f  A lnyhii re m o v e  c e r- 
iiIii diynhllltlc.H which a t common law 
Item! the  wife du ring  h e r  coverture, 
lecher v. K cdly, 118 E. G81 tilth  Cir. 
9051.
T he  m arried  wom un's common-lmv dis- 

b ilily  to brill); s u it  w as ended by 11 series 
f nets referred  to no the  M arried 
folium 's Acts. T he req u irem en t th a t su it 
e hruiighl by the  husband w hen the  wife 
•as injured in a id e r th a t redress he nvnil- 
lile was thereby ended. S ch re iner v. 
1 (lit. flit) I’.2d -i(i2 (A laska 197-11.
Itu l th e  s ta tu te s  tin  n o t  m e n u  th a t  

re  h u s b a n d  Is a n s w e ra b le  to  th e  w ife  
1 dm m tgcH for fa ilu re  to supply h e r w ith 
le necessaries of life, or for any  o th e r act 
- failure of du ty  connected w ith  or arts- 
ig from th e  m arita l re la tion . Decker v. 
edly, 1-18 F. GBI (9th Clr. 190G).

W ife Iiiih in d e p e n d e n t  r ig h t  to  s u e  
fu r  lo ss  o f  c o n s o r tiu m . — See S ch re ine r 
v. F ru it, 519 I’.2d -IG2 (A laska 197-1).

T he Imsis for recovery is no longer the 
loss of services, h u t ra th e r  the  Injury to 
the conjugal re la tion . Therefore, the  d o it, 
for re lie f for loss of consortium , in  botli 
husband and  wife, should he given recog- 
nitinii in A laska. S ch re iner v. F ru it, Sli) 
P.2d 102 (A laska 1971).

The in te res t to be protected is personal 
to the  wife, for she suffers 11 loss of her 
own w hen th e  core, com fort, com panion­
ship, und solace of h e r spouse is denied 
her. S ch re iner v. F ru it, 519 P.2d 402 
(A laska 197-11.

Q u o ted  in C ram er v. C ram er. .'179 P.2d 
95 (A laska 19G3).
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C h ap te r  20. P a re n t  and  Child.

S e c tio n  
10. A|-e of m ajority
20. A rrivul a t  m ajority  upon m arriage  
80. D uly  o f p a re n t anil child to m a in ta in  

each o th e r 
-10. M ain tenance  and  education  of m inor 

ou t of income o f the m inor’ll prop­
erty

-15. l-eqilim ncy of ch ild ren  conceived by 
artificia l insem ination  

flO. le g itim a tio n  by sui sequen t mur- 
riagu, acknow ledgm ent in w riting  
n r adjudication 

GO. P e tition  for aw ard  of child custody 
70. T em porary  custody of th e  child

S e c tio n
III). M ediation of child  custody m a ile r 
90. Facto rs  for consideration  in  aw ard ­

ing shared  child  custody 
100 Reasons for den ia l to be se t out 
III). M odification o f child  custody or visi 

tal ion
115. A ttorney fee aw ards in custody and 

v is ita tion  m a tte rs  
120 C losure  of custody proceedings and 

records
18(1. Access to records nf the child 
I'll). Action for fa ilu re  lo p e rm it v is ita ­

tion w ith m ino r child

C o lln te rn l  re fe re n c e s .  — 10 Am. J u r .  -18 C .J.S ., Infants, 5 1-8(1; (>7A ( U  S.,
2d, D asta rds, 5 1 e t seq.; 42 Am. J u r ,  2d, P a re n t and  C hild, S 1 e t noq.
In fan ts , 55 1-5, 28-57; 69 Am. J u r .  2d.
P a re n t and  C hild , § 1 c l seq.

S e c . 25.20.010. A ge o f  m ajority . A person is considered to have 
arrived ut majority a t the age nf 18, and thereafter has control o f the 
person's own actions and business and has till the rights and is subject 
to oil the liab ilities of citizens of full age, except as otherw ise providetl 
by statute. <8 20-1-1 ACLA 1949; am 8 1 ch 37 SLA 1959; am § 5 ch
63 SLA 1977)

N O T E S  TO

l.cg iH lu lion  a m e n d in g  H cvcrnl p ro v i­
s io n s  o f  (h e  C h ih lreu 'H  A c t w o n  p o r t  uf 
m i nm nihiiH  iige-lnw  h ill which resolved 
am b ig u itie s  in severa l codes mid g en er­
a lly  harm onized  all A laska S ta tu te s  w ith 
the  policy of a f9-yunr (now 18-ycarl age 
of m ajority . D avenport v. M cGinnis, 522 
P .2d 1140 (A laska 1974).

T h is  s e c tio n  d o e s  n o t  c a r r y  n b ro a d  
n e g a t iv e  Im p lic a tio n , l t l . l t  v. S ta te , 487 
P 2d 27 (A lnsko 1971).

N o r Im p ly  D ial in fn n ls  n re  in c o m p e ­
te n t  in  a ll th in g s . — T he  age  of m ajority  
s ta tu te  does not im ply a leg islative  ju d g ­
m e n t th a t  in fan ts  a re  incom petent in nil 
th in g s; i t  m eans nnly th a t  persons uhove 
the  s ta tu to ry  age m inim um  nre cum pclciil 
in till th in g s  except ns o therw ise  provided. 
R I.lt v. S tu le , 487 P 2d 27 (A laska 1971); 
Q uick v. S ta te , 599 P.2d 712 (A laska 
1979).

R e g u la t io n  p ro h ib i t in g  p e r s o n s  till-

D E C IS IO N S

tie r  It) y e a r s  from  k n o w in g ly  c o n s u m ­
in g  a lc o h o lic  b e v e ra g e s .  —- Sittce lilt ail 
in iiiistriilive  regu la tion  p roh ib iting  any 
person u n d er the age of 19 y ears  from 
know ingly  consum ing alcoholic beverages 
is m ilitarized by s tu lu te  |sec  now AS 
04.06.090), the regu la tion  comes w ith in  
th e  "except ns o therw ise  provided by s ta t ­
u te"  exception to th is  section, which gives 
the age uf m ajority os 18 years. M ichael v. 
S ta te , 688 l ’.2d 852 (A laska 1978).

S u p p o r t  b e y o n d  ug c  o f in n jo i Uy. — 
T he  leg is la tu re  did not in tend  lo provide 
for pnst-m ajnrily  educational support in 
e ith e r  mi orig inal decree nr in a niudificn- 
lion  of th e  orig inal decree. Dowling V. 
Dowling, G79 P.2d 480 (A lasku 198-1).

S ta te d  in I. A.M. v S lu te, 517 P 2d 827 
(A loskn I97G); Law rence v Law rence, 718 
P .2 J 142 (Aloskn 19861.

C ite d  ill S treb  v. S treli. 774 P.2d 798 
(A laska  19891.

17
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C o lla te ra l  re fe ren ce!). ~  S tu ln lo ry  
change of age o r m ajority  us affecting p re­
ex isting  s ta tu s  or rig h ts , 75 ALR3d 228

S ee . 25.20.020. A rr iva l n l n in jorily  u p on  m arriage. A person 
orrives nt the age ol'm njorily upon being married according to law, 
unless Liu: person is under the m arriageable age of consent us defined  
in AS 25.05. 171(h), in which case the person reaches majority upon 
reaching the m arriageable age of consent. (§ 20-1-2 ACl,A 19*10; am 
8 100 ch 127 SLA 197*1)

N O T E S  T O  D E C IS IO N S

O lle tl in l t l . l t  v. .State, 187 l*.2il 27 
(A laska 11)7 J).

S ec . 25.20.01)0. D uty o f  p a ren t a n d  ch ild  to m a in ta in  ea ch  
oth er . Bach parent is bound to m aintain the parent's children when 
poor and unable to work to m aintain them selves. Bach child is hound 
to m aintain the child's parents in like circum stances. (8 21-0-1 AULA 
19*19)

C r o s j  i j fc re n c u a . — f o r  persons I initio 
fur support iiihI b u ria l, a re  AS 47.25.230.

N O T E S  T O  D E C IS IO N S

A p a r e n t  ia o b lig a te d  lio tli by  s ta tu te  
m ill a t  co m m o n  law  til s u p p o r t  Ills o r  
lic r  c h i ld re n ,  even in the  absence of a 
co u rt o rd e r of support. M atthew s v. M at­
thew s, 730 l’.2d 1298 (A laskn 19871.

W hen  p a r e n t  p e r fo r in s  Id s d u ty . — 
T he p a ren t perforins his du ty  when he 
provides for h is  child w ha teve r is neces­
sary  for its  su itab le  clo th ing  and  m a in te ­
nance according to th e ir  s itu a tio n  nod 
condition in life. S to le  v. Langford, ill) 
O re. 251, 178 P. 197 (1918), constru ing  
s im ila r  Oregon s ta tu te ,

A p a r e n t 's  d u ty  o f  s u p p o r t  e n c o m ­
p a s s e s  a d u ty  to  r e im b u r s e  o ther p e r­
sons who provide the  support the  pa ren t 
owes, helongc to w hom ever supported the 
ch ild ren , and is sim ply an  action on a 
debt. However, w hen a custodial pa ren t 
seeks a inodilicntion of u divorce decree 
w hich neglected to address e ith e r child 
custody o r child support and  also seeks 
re im bursem en t for p a s t child  support ex ­
pend itu res, he nr she m ay jo in  the claim s, 
and  b ring  both by m otion in the  original 
divorce action. M atthew s v. M atthew s, 
739 P.2d 1298 (A laska 1987).

S ta le  e n ti t le d  to  r e im b u r s e m e n t  fu r 
p u b lic  a s s is ta n c e .  — A lthough a support 
o rd e r w hich dnt*s nut rcip iire th e  noncus­
todial p a ren t to m ake any  child  support 
p ay m en t is not a "support o rder"  under 
AS -17.23.120(a) Inow AS 2 5 .27 .12l)(nl|, 
th e  C hild .Support Enforcem ent Division 
(CSKD) is en titled  to re im b u rsem en t from 
the noncustodial paren t for public a ss is ­
tance  provided to thu child in a n  am ount 
dete rm ined  by the  s ta le  in accordance 
w ith  a  form ula approved by th e  federal 
Sec re ta ry  of H ealth  and H um an Services. 
S ta le , C hild  Support E nforcem ent Div. v. 
C om m ons, 774 P.2d 181 (A laska 1989).

C b lig u tio n  o f  fu tl ie r  a f te r  d iv o rc e .  — 
The obligation  of the fa th e r is, a fte r d i­
vorce, exactly  the  noma as it w as before 
d isso lu tion  o f th e  m arriage  con trac t. S ta te  
v. Langford, 91) D ie . 251, 170 p. 197 
11918), constru ing  s im ila r Oregon s ta tu te .

H o w  o b lig a tio n  m e a s u re d . — T h e  ob­
liga tion  of the  fa th e r m ust be m easured  
w ith  reference to h is nbility , honestly  ex ­
ercised, and w ith regard  lo h is  financial 
resources. S la te  v. Langford, 90 Ore. 251,
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178 p. 197 (1918), constru ing  s im ila r O re­
gon s ta tu te .

M o th e r  u f  d e c e d e n t  in  w ro n g fu l 
d e a th  n c tiu n . — M other of decedent did 
not have the  r ig h t to receive directly  the  
proceeds of th e  wrongful death  action ns ii 
s ta tu to ry  beneficiary by v irtue  o f th is  h o c - 

tinn, which reipiiren each child lo iimtn- 
ta iu  b is  p a ren ts  w hen they are  poor and 
unuldu to work and m ain ta in  them selves. 
In re  E sta te  of I 'u s lu u k , 582 l’.2d 329 
(A laskn 1977).

A lthough th is  section estab lishes a duty 
ru n n in g  betw een pa ren t and child under 
specific factual circum stances, it does not 
c rea te  a lig h t o f  nclion in the paren t 
ag a in s t a th ird -p a rty  toil-feasor. Nor docs 
it e stab lish  dependency ns u m a tte r of

C o lla te r a l  re fe re n c e s .  — M oral obli­
gation  to support, 17 ALR 1307; 79 A IJ t 
13-18; 8 ALR2d 787.

L iab ility  of p a re n t for necessaries fu r­
n ished  child , 42 AI .It 150.

P a re n t 's  du ty  to support, 121 ALU 178.
S ta tu to ry  fam ily allow ance to m inor 

ch ild ren  ns affected by previous ag ree­
m ent o r judgm ent for th e ir  support,- 8 
AL113d 1387.

W hat vo lun tary  a d s  of child, o th e r llinn 
m arriag e  or en try  in to  m ilitary  service, 
te rm in a te  p a re n t's  obligation to support, 
32 Al.R3d 1055.

R ight of child to enforce provisions for 
h is  benefit in p a re n ts ' separa tion  o r pi op­

ine/. In re  E sta te  of I’uslu uk, 082 P.2i 
(A laska 1977).

A p p lic a b ility  o f  c r im in a l m ill 
p o r t  s ta tu te .  — T he  crim inal nonsui 
s ta tu te , AS 11.01.120, does no t ex ten  
ynnil those ind iv iduals  expressly i 
legally responsible for the  suppuit 
child by Ib is section and  AS 4 7 .2 5 ’.9 
does not apply to all pparcnlo  regardh 
llieir actual re la tir nship  to th e  slc | 
drcn. D ip v. S ta le . 738 P 2d 1117 IAI 
Cl. App. 1987).

Q u o te d  in Dowling v Dowling 
P.2d 48(1 (A laska 1984); S lreb  v. 8 
774 P.2d 798 (A laska 1989).

C ited  in M alekos v. Chine Aim 
Sup. Cl. Op. No. 2580 (P ile Nos ! 
58171, P.2d (1982).

Orly settlem en t agreem ent, 34 Al 
1857.

L iability  uf pa ren t for support of 
institu tiona lized  by juven ile  com I 
ALU3d 838.

Validity, construction , and  npplici 
of s ta tu te  im posing upon step  paren t 
gulioii to support child , 75 AI.R3d I

C onstitu tiona lity  o f s ta tu to ry  prov 
requiring  re im bursem ent of publii 
child fur financial ass is tance  to aged 
en ts, 75 ALll.hl 1159.

C hild 's r ig h t of action for loss of 
port, tra in in g , p a ren ta l a tten tio n , oi 
like, ag a in st a th ird  person ncgligcntl 
ju rin g  p a ren t, II ALR 41b 549.

S ee , 25.20.0-10. M ain ten an ce mid ed u ca tio n  o f  m in or o u t nl 
co m e  o f  th e  m in o r ’s  p rop erty , If a minor who has a parent lix 
has property from which income is sufficient for m aintenance 
education in a manner more expensive than the parent can reason! 
afford, considering the situation of the parent’s fam ily and all 
circum stances of the case, Lhe expenses o f the minor's muinteiui 
and education may he defrayed out of the income o f the property 
whole or in part, as judged reasonable by the court. The expenses t 
he allowed accordingly in the settlem ent of the accounts of the min 
guardian. ,’S 2I-M-2 AULA 19*19; am !i Mil ch 127 SLA 197*1)

C u lliilo n tl r e fu rc a c c u . — Itesponsilal- far, u r con tribu te  Li, cas ts  (if child 's cu 
ity o f noncustodial divoiced pa ren t lo pay education, 99 ALH3il 322
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S ec . 25.20.015. L eg itim a cy  o f  ch ild ren  c o n c e iv e d  by n r lifle iid  
in scn iiiiiilio n . A child, horn lo n mu fried woman by m eans o f artifi­
cial insem ination performed by a licensed physician and consented to 
in w riting by both spouses, is considered for all purposes the natural 
and legitim ate child of both spouses. (S 1 ch 122 SLA 1975)

d e v is o r 's  no te 's , — Form erly AS 2 G .J.S .. A doption of Persons, 5 2.
20.2U.U10. liunum hered  in 1982. Mights nml n ld igntions re su ltin g  Horn

C o lla te r a l  re fe re n c e s .  — It) httninn nrlificin l in sem ination . 89 A l.lt
Ain.-ilir.2d, llustu rds, A 1; 59 A m .Ju r.2d, . | | | i  295
I'u re u t nml Child, § 2.

S ee . 25.20.050. L eg itim ation  by  su b s e q u e n t  m arriage , a c ­
k n o w led g m en t in  w r itin g  or a d ju d ica tio n , (a) A child horn out of 
wedlock is legitim ated and considered the heir o f the putative parent 
when (1) the putative parent subsequently m arries the undisputed  
parent o f the child; (2) the putative parent acknowledges, in w riting, 
being a parent o f the child; or (!)) the putative parent is judged by u 
superior court, upon sufficient evidence, to be a parent o f the child. 
Acceptable evidence includes, hut is not lim ited to, evidence that the 
pululivo parent’s conduct and bearing toward the child, either by word 
or act, indicates that the child is the child of the putative parent. That 
conduct may be construed by the court lo constitute evidence of par­
entage. When indefinite, ambiguous, or uncertain terms arc used, the 
court may use extrinsic evidence to show the putative parent’s intent.

(b) The Bureau of V ital S tatistics, ns custodian o f the original cer­
tificates o f birth of all persons born in the state, is designated us the  
depository for such acknowledgm ent and adjudication. The acknow l­
edgm ent or adjudication shall be forwarded to the bureau in accor­
dance with appropriate regulations of the bureau, and shall be noted 
on and filed with the corresponding original certificate o f birth.

(c) In case of the birth in th is s la te  o f a child out o f wedlock and the 
legitim ation u flh e  child in accordance with th is section, ut the w ritten  
request of the parents, or either o f them  or of the legal guardian, or of 
the person when o f legal age, the Bureau of Vilnl S tatistics shall 
prepare and place on file a substitute birth certificate, in accordance 
with the laws and regulations of the bureau pertaining lo new certifi­
cates of this type.

Id) The results o f a blood lest, tissue-type lest, protein comparison, 
or other scientifically  accepled procedure shall be adm itted and 
weighed in conjunction with other evidence in determ ining the sta tis ­
tical probability that the putative parenl is a legal parent of the child  
in question. However, u scientifically  accepted procedure that estab­
lishes a probability of parentage at 95 percent or higher creates a 
presumption of parentage that may he rebutted only by clear and 
convincing evidence.
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(e) On request of a parly in an action in which paternity i 
tested and Lo which the sta le  is a parly, the court shall ordi 
mother, the child, and the putative father to subm it to u blooi 
tissue-type test, protein comparison, or other scientifically ac< 
procedure designed lo determ ine the statistical probability lb: 
putative parent is a legal parent o f the child in question.

(1) If the child support enforcement agency is a party in an act 
which paternity is contested, the agency shall request the co 
order the tests and procedures described in (e) of this section  
agency may recover the costs of tests ns a cost of the action, < 
that costs muy not be recovered from a person who is a recipient 
under AS *17.25.310 — 47.25.-120 (Aid to Fam ilies with Depe 
Children). (!) 21-3-3 ACI.A 1949; am § 1 ch 57 SLA 195’ ; am t 
115 SLA 1957; am § 1 ch 19 SLA 1950; am 3, 4 ch 144 SLA 
am § 1 ch 59 SLA 1989)

C ro s s  re f e re n c e s ,  — Fur clfect o f the  
en ac tm en t n f (e) of th is  section on llu lc  85, 
A lnsko Holes of C ivil Procedure, see § 3, 
ch. 69, SI.A  1989 in the  T etnpnrury ti.ul 
Special Acts; for provisions re la tin g  to 
reg is tra tio n  o lh ir th  of a child conceived nr 
horn o u t nf wedlock, see  AS 18.50.160(d)- 
(0.

E ffe c t o f  a m e n d m e n ts .  — T he 1989 
am endm en t, effective N ovem ber I, 1989, 
added subsections (el and (0.

O p in io n s  o f  a t to r n e y  g e n e ra l .  — T his 
section  allow s a su b stitu te  b irth  cer tif i­
cate  w hen th e re  is leg itim ization  of the 
child by in le rm n rriag e  (providing proof is 
a ltered  th a t  the  m a rriag e  w as betw een the  
p a ren ts  o f th e  child), as well as  by cou rt 
ad jud ication  alone. 1959 Op. A lt’y Gen., 
No. 29.

Only th e  th ird  m ethod of leg itim ation  is 
specifically  vested in th e  court. 1962 Op. 
A lt’y D en., No. 13.

lly im plication , th e  H urcau of V ital S ta ­
tis tic s  baa the  pow er and  du ty  tu m ake its  
own de te rm in a tio n  o f the  fu lfillm ent of 
the  first two conditions of leg itim ation . 
1962 Op. A tt’y G en ., No. 13.

N ecessarily  involved in leg itim ation  is 
the  a d m in is tra tiv e  de te rm in a tio n  of illc- 
gitim ncy a t  the  tim e an  o rig inal b o th  c e r­
tifica te  is filed. 1962 Op, A tl’y Gen., No. 
13.

For application  of p iesinnp ltun  o f leg iti­
m acy to va lid ity  o f o rig inal b irth  certifi­
cate, see 1962 Op. A tt’y G en., No 13.

For r ig h t of child to leg itim ation  proce­
dures, see 1962 Op. A lly  Gen. N i . 13.

An adm ission  u n d e r null) or in w riting

of p a te rn ity , in n foreign notion, c* 
recognized as satisfy ing  the  reqin 
of subdivision (a) (2) o f th is  section 
fa th e r acknow ledge bis pa tern ity  
chilli as  a m ethod of legitim ation  
Op. A lt’y  G en ., No. 13.

The b u reau  should recugui/e  I 
m arriages  ns sufficient under aubil 
la)( 11 of Ib is  section lo e stab lish  a 
epical in te rm arriag e  aa a basis for 
m otion. 1962 Op A lt’y Gen., No.

For suggested  s tan d ard s  of prool 
Inhlisli lbn t th e  m an subsequen tly  i 
iag a m other is the fa th e r of h er eh 
purposes o f Issuing n su b stitu te  h it  
llfieatc leg itim ating  the  child undi 
division (a) (1), see 1962 Op All'y 
No. 13.

For discussion of w hnl constitu te) 
ficiont w ritten  acknow ledgm ent of 
hitv  under subdivision (a)(2), see 19 
A ll’y G en., No. 1,1.

Erroneous cn liiv a  in the o rig inal 
certificates o f children  barn  to 
m olhe is  nam in g  Hie fa th e r a re  sign 
to show a m o ther’s  acknow ledgm ent 
le rn ity  corroborating  the  cITccl of 
q u ea t in le rm ' . t in g e  or w ritten  m l 
cilgm enl of pa te rn ity  by tile fathei 
call lie estab lished  th a t the  elite 
m ade by th e  m o ther or at h e r  reigns 
such en trie s  have no o th e r evide 
value. 1962 Op. A tt’y Gen , No 1

L 'g itim a tin n  may ! e effected by t 
lean  even th ough  the  ocknowledg 
lite r is m arried  to an o th e r wom an, 
llie general policy uf lla- s ta tu te  191 
A lt'v  G en., No. 13
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W I i v i i  a c k n o w le d g m e n t o f  p u lu riiity  
cu ll lie  nil'll. — Umlur lliu existing  prov i­
sions of subsection (a) of th is  section unit 
AS 20.lt,.010(11) |now  AS 25.23.0-10(n)|, mi 
acknow ledgm ent of p a te rn ity  can liu fill'd 
n l any  tim e hufure tlie  e n try  of o ileerec nf 
niliiplioii. In re L A .II 597 P .2d 513 
lA lnskn 19791.

T he  niiii(> nf mi udnptiun petition  does 
lint preclude tlie liinlni;icnl fn llier from 
llie rc iilte r filing n w rillon  nckmiwlmlg- 
llienl uf his puluriiity  nf the  ttulijecl child, 
tlieruliy legitim izing  h im . In re I, A.II., 
597 P.2d 513 (Almdttt 1979).

In te rp re ta tio n  of the  televnnl s ta tu te s  
preclntleR iidditlonnl eunuideinlim i of the 
best in te re s ts  uf the  child  in de term in ing  
w h e th e r u fnllier m ay legitim ize the

adoptee d u rin g  th e  pendency nf nil adop­
tion  proceeding and  so foreclose adoption 
ab sen t h is  consent In re  I,.A.M.. 597 I*.2d 
513 (A laska 1979).

E s li ih lls h m e n i p re c lu s io n  n n lu r  on  
i|iieH tliin  o f  p a te rn i ty .  — T he superio r 
cou rt laid d iscretion  la  en te r  an e s ta b lish ­
m ent.p i collision o rder on the  tpicnliim  uf 
p a te rn ity , w here  the  ullcgcd fa th e r w ill­
fully vinlnted the  co u rt's  o rder hy p rovid­
ing false evidence. Dude V. S ta le , Child 
Support Enforcem ent Div. ex re l. Lovell, 
725 l’.2d 790 (A luskn I9H0).

A p p lied  in  S.L.W . v. A luskn W ork­
m en 's Cam p, ltd., '190 I’.2d 12 (A laska 
1971).

C ited  in lio n ess  v. Ciillen, 781 P.2d 985 
(A luskn I989i.

C o lin le ru l re fe re n c e s .  — IU Am. J u r .  
2d. Ilnstmil.s, §5 '15-59, 7-1-132.

I’roufa, genernllv , 2 Am. d u r. I’Ol'", pp. 
•I15-153, G07-624; I t Am. J u r .  l'O F2i' pp. 
727-753: 19 Am. J u r .  POE2d, pp. 1-M.

Legitim ation  by subsequen t innrringe, 
27 A l.lt 1121.

P a te rn ity , legitim acy, or leg itim ation  
us d e te rm ined  in action for divorce, sepn- 
ra tion , or a n n u lm en t upon vacating  or 
opening  decree, 55 ALK2d 1390.

Knee o r color of child ns adm issib le in 
evidence on issue of legitim acy or p a te r­
n ity , or ns basis of reb u tta l or exception to 
presum ption  of legitim acy, 32 ALH3d 
1303.

P resum ption  of legitim acy of child born 
lifter a n n u lm en t, divorce, or separa tion , 
Hi ALILId 158.

Propriety  u f exhib ition  of child In ju ry  to 
show fum ily resem blance o r Inch of it on 
issue  of p a te rn ity , 55 ALK3d 1087.

D eath o f p u ta tiv e  fa th e r as  precluding  
action far de te rm ina tion  nf p a te rn ity  or 
child  support, 58 ALH3d 188

A dm issibility , in d isputed  pa te rn ity

proceedings, of evidence lo reb u t m other's  
c laim  of p rio r c h astity , 59 Al.ILId G59.

S ta tu te  of lim ita tions  in illeg itim acy  or 
basta rdy  proceedings, 59 A LIlJd 085.

Lung-tirm s ta tu te s , o b ta in ing  ju risd ic ­
tion  0 '.""' n on res iden t p a re n t in filiation  or 
support proceeding, 70 ALII3d 798.

L egitim ation  by m arriage  to n a tu ra l ra ­
th e r  of child  barn  d u rin g  m o ther's  m a r­
riag e  lo an o th e r, 80 ALl)3d 219.

Proof o f husbund 's  impu'.ency o r s te r i l ­
ity  ns reb u ttin g  presum ption  of leg iti­
m acy, 81 ALI13d -195; 1-1 Am. J u r .  POF2d, 
pp. -11)9-181

Whn m ay d ispu te  presum ption  of leg iti­
macy o f cbild  conceived or horn  d u rin g  
wedlock, 90 A l.lt.ld  1032.

Itig b lo f  iad ig en t defendan t in pa te rn ity  
su it to have ass is tan ce  of counsel u l s lid e  
expense, -I A L Itlth  353.

(tig h t of illeg itim ate  child tu m uin tn ln  
action to d e te rm in e  pa te rn ity , 19 AI.H-ttli 
1082.

Wight lo ju ry  tr ia l p a te rn ity  proceed­
ings. 51 AI.IM lh 505.

S ec . 25.20.060. P e tit io n  for aw ard  o f  e liild  cu sto d y , (til If llicre  
is a dispute over child custody, either parent may petition the superior 
court for resolution of the m atter under AS 25.20.060 — 25.20.150. 
The court shall award custody on tlie basis of the host interests o f tlie 
child. In determ ining the best interests of the child, the court shall 
consider all relevant factors including those factors enum erated in AS 
25.24.150(c).
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(Li) N either parent, regardless o f the question of the child’s lop 
muoy, in entitled  lo preference in the awarding of custody.

(c) The court may award shared custody to both parents if slm  
custody is determ ined hy the court to he in the best interests of 
child. An award of shared custody shall assure that the child  
frequent and continuing contact with each parent to the maxim  
extent possible. (§ 6 cli (i.'l SLA 1077; am § 5 ch 8H SI,A 10H2
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E d i to r 's  n o te s .  — Scclim i 1, eh. 88, 
SLA 1982, provides: “LEGISLATIVE IN ­
TEN T. (ill T h e  leg is la tu re  foula llm l it is 
g enerally  d esirab le  la  assu re  a m iliar 
cbild  frip ienl and  co n tinu ing  contact w illi 
bi.lli p a ren ts  a lte r  tin; p a ren ts  linvc sep a ­
ra ted  nr dissolved tlie ir  m arriag e  and  th a t 
it is in lliu public in te re s t to encourage 
p a ren ts  lu sb u re  the  rig h ts  and responsi­
b ilities  uf cbild  rea rin g . W hile n rtunl 
physical custody m ay not lie practical nr

appropria te  in nil cases, it is  th e  jn tei 
(lie leg is la tu re  (hu t both p a ren ts  have 
nppiirlunily  lo gu ide and  n u r tu re  I 
child and  tu m eet th e  needs of the  chib 
nn eipinl foaling beyond th e  cnnsl 
a liens o f support o r actual custody.

(b) T he  leg is la tu re  also Duds th a t  it , 
lliu best in te re s ts  u f a  child lo L'iscmii 
p aren ts  (n im p lem en t llie ir mvn child  - 
Ugiei-Iiienls ou tside  nf (lie c iiu il se lli

N O T E S T O  D E C IS IO N S

J o i n t  c u s to d y .  — T he  m are existence 
of n custody ag reem en t is not s u llk ie n l 
evidence of n couple's ab ility  to cooperate 
lo w a rra n t jo in t custody W olf v. Wolf, 7-11 
I’ 2d 1187 (A luskn 19871.

T here  w as am ple  evidence in (lie record 
lo support a tr ia l cou rt's  finding th a t  the 
p a rlie s  could not cnuperute lo lliu extent 
necessary  to m ake  a ju in l custody a r ­
ran g e m e n t w ork, dcsp itu  the  fa ther's  a r ­
gum en t, tlm l ba th  b is  and  h is  w ile's join t 
concern fur th e ir  son 's  developm ental 
problem s, a court-ordered  p re tria l custody 
a rra n g e m e n t, and  an  e a r lie r  custody 
ag reem en t evinced tln-ir ab ility  to cooper­
a te  for th e  benefit o f tlie  ch ild ren  Wolf v. 
Wolf. 711 I’,2d 1187 I A laska 1987)

A b u s e  n f i l is c r c l ,  -n by  (r ia l em irl,  — 
T he  D ial cou rt abused  its  d iscretion in not 
aw ard ing  both  p a re n ts  slim ed custody of 
th e ir  child  w here  th e  evidence indicates 
th a t  the  only a re a  o f irreconcilab le cun- 
flict Irclw cui llie  p a re n ts  coilcciued whiil 
form o f day  co le  would be best for llie ir 
child; reso lu tion  of liic  day care  issue does 
no t requ ire  den ia l o f jo in t-legal custody 
w hich th e  A laskn leg is la tu re  recognizes 
ns llie  fuvnred course. Hell v Hell, 791 
l’.2d 97 lA lnskn 1999).

W ights u f  iiii i ip n it-n ls . — T he policy

supporting  sh ared  p a ren ta l custody 
p licr equally  will'll llie custody dlsj 
arises betw een a p a re n t and a ntinpni 
G arte r v. Novotny, 779 I*.2d 1195 (Als 
1989).

A ooiiporeut who has a significant i 
lied  ion w ith th e  child Inis s tand ing  to 
so rt a claim  for custody, lioness v. Gil 
781 ['.2d 985 (A laska 1989).

The purpose o f Ib is  section is to 
s tandards  for th e  adjudication  of cost 
d ispu tes betw een p a ren ts  in a uondivi 
setting . II does not im ply Unit llie  supe 
com I lacks ju risd ic tio n  lo ad jud icate  , 
tally d ispu tes betw een n paren t nnd a i 
parent. Such d isp u tes  lire civil mill 
over wliirli th e  superio r com I Iiiis 
doubled suhjccL m a tte r jo risd ic i 
lioness v G illen , 781 l'.2d 985 lAIn 
1989).

((n o te d  jn S N E v II I. It , 899 I 
875 (A laska 19851; McGiiiin v M et'I 
718 l’.2d 381 lA lnskn 1981)1; Mellon-.I 
M cDonald. 718 I ' 2d 187 (A laska 19 
(la rd ing  v G o ld ing , 787 l ’.2d 183 lA la 
19891.

C ited  in M ille r v. M iller. 739 l'.2il 
(A laska 19871; House v House, 779 I 
120-1 I A laska 19891
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C iilln tc rn l re f e re n c e s .  — Id Am. J u r .  
2d. Ilu s lu td s , §§ CiO-UG. P lead ings iu inis- 
loily litiga tion . 22 Am. J u r ,  T ria ls, |i|>.
ar/r.Ki.

M inliriculion uf chilli sn p p n il o ld e r as 
jostilicil l>y change  in circum stances, I 
Am. J u r .  rOF2.il, pp. 1-63.

C o m t's  power in h a b ea s  corpus proceed­
ings re la tin g  lo cusluily o f cliilil In mljudi- 
cnlo questions  us lo child 's support, 17 
A 1,113d 761.

A word o f custody o r ch ild  w here contest 
is hot ween child 's fa th e r mid g ran d p aren t, 
25 AI.K Jd 7.

A word o f custody of child w here  con test 
is betw een child 's p a ren ts  titul g rnndpnr- 
en ts, 31 A l.1(0(1 11H7

M odern s ln lu s  of um term d p iefe ience  
ru le  or presu inp tion  iu child custody 
cases, 7(1 A l,l(3d 2112.

Award of custody u f child w hen coo lest 
is hulween n a tu ra l p a ren t an d  s tep -p a r­
en t, IU AI.K 'Ilh 707.

R ight of incarcerated  m o ther to re ta in  
custody of in fa n t in penal in s titu tio n , I I 
AI.K 'Ilh 7111.

Pioprio ly  of aw ard ing  jo in t custody of 
ch ildren , 17 AI.IM tll 1013.

S ec . 25.20.070. T em p o ra ry  c u sto d y  o f  th e  c h ild . U nless it is 
shown to he detrim ental to the welfare of the child, Lhe child shell 
have, lo the greatest degree procLicid, equal access to hath parents 
during the tim e that the courL considers an award of custody under AS
25.20.060 — 25.20.130. (S 6 ch 88 SLA 1982)

E d i to r 's  a n te s .  — For leg islative  in ­
ten t behind the 1982 c hange  in the  child 
custody law , see ed ito r 's  note to  AS 
25.20 060.

C o lla te r a l  re fe re n c e s .  — N ecessity  o f 
notice of application  for tem porary  cus­
tody of child, 31 A l.ltJd  1378.

S ec . 25.20.080. M ed ia tion  o f  ch ild  cu sto d y  m atter , (a) At any  
lim e w ithin 30 days after a petition for child custody is filed under AS
25.20.060 the court may order the parties to subm it to m ediation. 
Each party shall have the right to challenge peremptorily one m edia­
tor appointed.

(b) Mediation shall he conducted informally as a conference, or by 
telephone, or series o f conferences, as determined by the mediator. 
The parties lo the action and a court-appointed representative o f the 
minor children shall attend.

(cl If the m ediator determ ines that mediation efforts arc unsuccess­
ful, the mediator shall term inate mediation and notify the court that 
mediation efforts hove failed The custody proceeding shall proceed in 
the usual manner.

parties lo mediation under this section, 
ding shall he stayed for a period o f 30  
iud that mediation efforts have failed, 
he penning custody proceeding remain  

. mediation.
he paid os ordered by the court by one 
a state if  both parties are indigent. (§ G

(d) Upon subm ission of tb 
a pending child custody prt 
duys or until the court is 11 
All court orders made durii 
in effect during the period

(e) Costs o f m ediation sli 
parly, bv both parties, or by 
ch 88 SLA 1982)
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S ec . 25.20.090. F a cto rs  lo r  co n sid era tio n  in a w a rd in g  slim  
ch ild  cu sto d y . In determ ining whether to award shared custody t 
child the court shall consider

( 1) the child’s preference if the child is of sufficient, age and capai 
to form a preference;

(2) the needs of the child;
(3) the stab ility  of Lhe home environm ent likely lo be offered 

uuch parent;
(•1) the education of the child;
(5) the advantages of keeping Lhe chi Id in the community where 

oltild presently resides;
(6) the optimal time for the child to spend with each parent com 

ering
(A) the actual time spent with each parent;
(11) the proximity of each parent to the other anti lo lhe school 

which the child is enrolled;
(C) the feasibility of travel between the parents;
(D) special needs unique to the child that may be better m et by t 

parent than (lie other;
(E) which parent is more likely to encourage frequent and contii 

ing contact with the other parent;
(7) any findings and recommendations of a neutral mediator;
(8) any evidence of domestic violence, child abuse, or child negl 

in the proposed cuslodinl household or a history of violence belwt 
the parents;

(9) evidence that substance abuse by either parent or oilier me 
hers of Lhe household directly affects the emotional or physical wt 
being of the child;

(10) other factors (he court considers pertinent. (§ 6 ch 88 Si 
1982; am § 1 ch 52 SLA 1989)

E ffe c t o f  ( in ten d m e n ts . — Tins 1989 g raph  19), and redesignated  form er pi 
am en d m en t, effective A ugust 2-1, 1989, re- graph (D) ns p resen t parag rap h  (1(0 
w ro te  p a rag rap h  (81, added p resen t para-

N O T E S  T O  D E C IS IO N S

((n o te d  in M cClain v. M cClain, 716 
P  2d 381 (A laska 1986); Hell v. Hell. 7!M 
P 2d 97 (A laska 1990).

S e e . 25.20.100. H en son s for d en ia l to he se t out. If a parent 
the guardian ad litem requests shared custody of a child and the cot 
denies the request, the rensona for the denial shall he staled on I 
record. (§ 0 ch 88 SLA 1982)
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C i t e d  in  M il l e r  v. M il l e r .  7 3 9  I’.iM Kill 
I A l a s k a  l!IH7 i

S ee . 25.20.110. M od ifica tion  (if ch ild  c u sto d y  or  v is ita t io n , (a) 
An iiwanl of custody of a child or visitation with the child may be 
modi lied if  the court determ ines lhaL a change in circum stances ru- 
(|uires Ihe modification of the award and the modification is in the 
host interests o f the child. If a parent opposes Ihe modification of the 
award of custody or visitation with the child and the m odification is 
granted, the court shall enter on the record its reason for the m odifica­
tion.

tin When m aking a determ ination relating to child custody under 
la) of (h is section, the court shall consider the past history of the 
parents with respect to their compliance with Ihe child support pay­
m ent provisions of temporary or permanent support orders or agree­
m ents relating lo the child or lo other children. Under lliis  subsection, 
the court may consider a parent’s failure lo pay child support only if 
the parent had actual km ledge of Lhe amount of the child support 
obligation and had funds available for payment o f iporl or could 
have obtained those funds through reasonable cffo. is, as determ ined  
by I ho court. (S <> ch 88 SI.A 1982; am § 2 ch UK) SI.A 199(1)

l i f t e d  o f  i i i i i e m l l i i u i i l s .  — T h e  IMHO 
iiiniMiilineiU milled su l isuc l iun  ( l i t

N O T E S T O  D E C IS IO N S

A p p lic id iilily  o f  c h n n g e t l  d r e a m -  
s t iu u - c s  d o t- t r in e .  —  Tin- c lu m p ed  cir- 
c u in s tm irc s  duel l in e  a p p lie s  lo  m uilificii- 
(im is  iif s t ip u la te d  c liilil t t is lu d y  a r r a n g e ­
m e n ts  in effec t fu r ii a ig ilid v n lit pi-iim l uf 
lim e . S .N .B . v. It E .B ., fit)!) P .2d  875
IA lu.slwi 19851

.Ju d ic ia l ia i |i i i r y  c o n c e r n s  c h illi 's  
w e ll-liv ing . W hen ii cm irl determ ines 
11 iv liest in te re s ts  uf (lie cliilil iim lvr the  
chiingeil e ircum slnnces duclriiic , I lit; scope 
o f jndicin l im piiry is lim ileil In fuels di- 
r e d ly  ulTeeling Ihv chilli’s well-liuing 
S.N.iO. V l t l . l t . ,  099 P.2d 875 lAlusku
1988).

F o r  i i  iiiin lific iillo ii o f  c u s to d y  to  lie 
ju s t i f ie d ,  tw o  c lrc iin i.s liin cu s  m u s t c o r ­
re s p o n d :  ( 11 the  noncustodial pa rcn l 
m ust hour th e  liurdvo in Ihe  imiilificiilion 
procceiling o f e s tab lish in g  th a t  u change 
in c ircunisln iiccs Inis occurred , mid (2) the 
m ndincnilim  m ust tie ill lh e  hcsl in terests  
uf th e  cliilil. N ichols v. M im ddiii, 7*1(1 P 2 d  
t;t(i7 1 A laska  19901.

I lt ird u n  o f p ro v in g  s u b s ta n t ia l

c h a n g e  in  c irc u m s ta n c e s  Is o n  m o v in g  
p a r e n t .  SeoS .N .E . v. H I. II.. 899 P.2d 875 
(Aliiskn liHtfit; (Jn id ing  v. ( in rd in g , 787 
l '.2d  18.1 (Aloskn 19891; H ouse v. House 
779 i’.2il 1201 (Aliiskn 19891.

I tu r d e n  tin t c u r r ie d . — F a th e r  failed 
to carry  (liu harden  nf p rov ing  n unhslcm- 
lia l change in circiiinslnnces. whore, 
a p a r t  flam  (lie la th e r 's  n tlcm p l In gain  
side custody, th e re  wus no evidence In su p ­
port th e  superior court's  lin d in g  tlm l the  
pm lies  hud liucuine "unaldu  ta  caupcnilu  
w ith each oilier la  th e  ex ten t necessary  ta 
m ake a jiiiai custody arrm igeinciiL work." 
(■aiding v. (h a d in g , 7(57 P.2d 189 (A laska 
19891.

t h e  c u s to d ia l  p a r e n t 's  d e c is io n  to 
le a v e  (h e  s la te  w ith  th e  c h i ld r e n  consti­
tu te s  a su lislaiitial change  in c ircum ­
stances. House v, House, 779 P.2d 12(1-1 
(A laska 1989).

S u b s ta n t ia l  c h a n g e  in  c irc iiin - 
stm iueH s iiffie ien t In  s u p p o r t  t r a n s f e r  
o f  c u s to d y . — S u b s tan tia l c liaagc look 
place in d ie  m o ther's  c ircum stances, ju s li-
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fying tran sfe r of custody from the h ithe r 
(o the  m other, w here th e re  wus evidence 
in (lie record regard ing  her overall a in la- 
ra tion , lier changed nu irila i s ta tu s , iiur 
full-tim e em ploym ent, and  h e r susta ined  
control of n farm er d rink ing  problem, 
N ichols v. M andolin, 79(1 P.2d I3B7 
(Alusko 19001.

C h a n g e  in  c ir c u m s ta n c e s  in s u f f i­
c ie n t In  s u p p o r t  c h a n g e  o f  c u s to d y  o r ­
d e r .  — T ria l court's  findings o f changes f 
c ircum stances which referred  to fact 
niullicr's 11110101.' en te red  in to  a  lesbian 
Istiunship , w ithout o specific finding ns ■ 
how such re la tionsh ip  adversely  id led  
the child , wore in su llic ien t to support 
change o f custody order. S.N.K. v. P. I,.I- . 
899 P.2d 875 (A laska 1985).

In a change of custody tieuring  latscd on 
alleged change . .ircom slances. it is im ­
perm issible to ri !y on any  rea l o r irnug- 
incd sociut s tigm a n ltnc liing  to m other's 
slidus  a s  n lesb ian . S .N .li. v. 11.1,,H„ 899 
P.2d 875 (A laska 1985).

N o  n l i n s e  o f  d i s c r e t i o n .  —  S u p e r io r  
c o u r t  d id  n o t  n lm se  i t s  d i s c re t io n  in d e t e r ­
m i n in g  t h a t  r e m a i n i n g  in t h e  f a th e r ' s  c u s ­
tody a n d  m o v in g  w i th  h im  to  Ca l i fo rn io  
would lie in  tlio ch i ld ren ' ll  bes t in te re s ts .

I liaise v. House, 779 P 2d 12U-I I Aha
1989).

C n s tu tly  m o d if ic a tio n  w a s  
iiin u d e d  and  Itie case w as rem r.nded 
fu rtlie r findings an the  effect a f chum 
circum stances, w here the  priun 
clinngcd circnm stnnt'e  an wliich the  full 
relied on appeal, i.e., Hie m other's doei.s 
la  leave tliu sln le , was never found by i 
tria l court lo negatively nflticl the  ritil 
best in lo rcsls  or to m erit a change in r 
tady. I.ee v. Cox, 79(1 P.2d 1359 (Alio 
19901.

M o d if ic a tio n  o f  v is ita tio n  o rd e r .  
Tlie change in circum stances required  
m odification of viuilntbm  rig h ts  need i 
rise  ta  the  level sufficient lo w nrrnnl 
change o f custody, llerm osillo  
llerm oaillo , 797 P.itd J206 (A laska 19!)

Actions liy a ciislodud p a ren t win 
suhstnn tio lly  in terfere  w itli the amicus' 
d ial p a ren t's  v isita tion  rig h ts  a re  sal 
ciont to cunslitu lc  a change in circm 
stances which m ay ju stify  and requ ire  
m odification of the v isita tion  order, 
such m odification is in liiu hesi in te rest 
the  child Herm osillo v. llerm osillo , 7: 
P 2d 1298 (Aliiskn 1990).

C u lliilu ru l re fe re n c e s .  -  P u ta tive  fa ­
th e r's  r ig id  to v isit illeg itim ate  child, 15 
ALII.'ld 687.

Kiglil o f ja iled  o r iniprisnncil paren t ta 
visit from m inor child , 15 A l.lU tlt 123-1,

W ilh l i a ld i a g  v i s i t a t i o n  r i g h t s  for fai iu  
t a  m a k e  a l im o n y  o r  s u p p o r t  p a y m e n t s ,  t 
Al.IM Ih 1155.

Past ad a p t io n  r i s i t n l i a n  by n a t u r a l  pa 
eul  78 A l . U . t h  218.

S ec . 25.20.115. A ttorn ey  fee  a w a rd s in cu sto d y  and  v is ita tio  
m atters. In an action to modify, vacate, or enforce that part o f a 
order providing for custody of a child or visitation with a child, lit 
court may, upon request o f a party, award attorney fees and costs t 
the action. In awarding attorney fees and costs under this section, lit 
court shall consider the re' 'tive financial resources of the parties an 
whether the parties have acted in good faith. (§ a ch UI0 SI.A l!»!)(.

C o lla le rn l rc fe rc n e e n , — R ight la at- divorce. fin- imidificnlbm uf child n ix lad  
tnrney 's fires in proceeding, a f te r  iihsiilulc or support order, 57 A l.IM Ih 710

See. 25.20.120. C losu re  o f  c u sto d y  p r o ceed in g s  and records  
At any stage of a proceeding involving custody of a child the cour 
may, if it is in the best interests o f the child, close the proceeding h 
lhe public or order the court rectads closed to the public temporarily o 
permanently. The court may modify or vacate an order under llti: 
section at any time. (S 0 clt 88 SI.A 1982)
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H rond  gng  o r d e r  m u n i liu ju s t i f ie d  liy  tiO(t<l by com pelling c ircum stances anil 
c o m p e llin g  o ire u in s lim c c s . — In n cliiltl ilrinvn ns narrow ly  ns possible In piol "I 
custody hearing , a  gag  order w hich ro cs  ugninsl p a rtic u la r  evils S.N.E. v. R .l, u  . 
licyoinl a ssu rin g  confiden tia lity  of th e  file 093 p .7 d 875 (A laska 1385) 
nud uuonym ity of th e  p a rtie s  m u s t he jus*

Set;. 25.20.1 .'30. A c c e ss  to reco rd s  o f  th e  ch ild . A parent who is 
not granted custody under AS 25.20.050 — 25.20.130 has lhe sam e  
access lo the medical, dental, school, and other records of the child as  
the custodial parent. (!) 6 ch 88 SLA 1982)

S ec . 25.20.140. A ctio n  for  fa ilu re  to p erm it v is ita t io n  w ith  
m in or ch ild , (a) When a court order is specific ns lo  when a custodian  
of a minor child m ust permit another person to have visitation with  
that child, and the custodian fails, w ilfully and w ithout just excuse, to 
permit visitation with the child in substantial conformance with the  
court order, the person entitled  to visitation has a sepurate cause of 
action against the custodian for dam ages.

(h) The am ount of dam ages recoverable under th is section is $200  
for each failure of Lhe cuslodinn, w ilfully and w ithout just excuse, to 
permit visitation with the child for substantia lly  the length of lim e  
and substantia lly  in the sam e m anner as specified in the court order. 
This am ount may not be increased or decreased once liability has been 
established. The custodian is not liable for more than one failure in  
respect to w hat is, under the court order, a sing le  continuous period of 
visitation. The prevailing party in an action commenced under th is  
section is entitled lo recover a reasonable u llorney fee.

(c) As used in th is section,
(1) "court order" m eans a decree, judgm ent, or order issued by u 

courl o f com petent jurisdiction;
(2) "custodian" m eans a natural person who hns been awarded cus­

tody, either temporary or perinunenl, of a minor child;
(3) "just excuse" includes illn ess of the child which m akes it danger­

ous lo the health of the child for visitation  to take place in confor­
mance with the court order; "just excuse" does not include the wish of 
the child not to have visitation with the person entitled  to it. (§ 2 ch 
126 SLA 1977; am S 9 ch 94 SLA 1980)

D e v iso r 's  n o te s  —  Form erly  AS Crown re fe re n c e s .  — For crim e of foil-
03.55 2:18. R enum bered on AS 25.24.300 o re  to perm it v is ita tio n , see AS 11.51.125. 
in 1383. Ilo iiue 'berod  again  in 1931.
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5 25.20.140 M a h i t a i . a n i > D o m e s t i c  H h i .a t h in s  S 25.21). 1 

N O T E S  T O  D E C IS IO N S

F u ll iiK ornvy  feu  r e c o v e ra b le .  'J ilt: 
le rm  ”n reasonable  iiltornoy fuo” iin se t 
ou t in aiihaiiction (In iiiciiiia full, rn llic r 
Hum p a rtia l, fees. I,.I,.M. v. I 'M ., 754 
P.2il 252 (A laska 13881.

I tu t  o n ly  w h e re  ilu n ia t u f  v ia ila tio n  
u iijiiN tlflc il. — T ria l cnurl'a aw ard  of ill- 
lo rn ey 's  fees in nn action for enforcem ent 
uf v is ita tion  rig lds w as reversed  and 1 lit* 
ease w as rem anded, w here tlio aw ard  was

based an  the innppropriu lc  "ptavnil 
party " s tan d a rd  of Civil Itn le  82, ral 
th an  on a de term ina tion  th a t  Hie fall 
luo! "w illfully  and w illnnil ju s t oxen 
failed to perm it visUulh .,. I..L M  v I' 
754 l’ 2d 202 (A laska 13881

Q u o te d  in C a ile r  v. llrodrick , 544 I’ 
850 (A laska 13821.

C ited  in G crlnch v. S ta le . 533 I’ 2d : 
(A laska Cl. App. 1385)

C h a p te r  23. Adoption.

40.

50.

Section
05. C onstruction  of chap ter; rig h ts  of 

pcrsim s affected by ndopli, i 
10. Who niuy be adapted 
20. W ho m ay adopt 
30. V enue

P ersons required  lo consent to adop­
tion

P ersons as lo whom consent and no­
tice nol required 

50. Execution of consent; consent as 
pow er of a tto rney  

70. W ithdraw al o f consent 
80. Pe tition  for adoption 
30. R eport or petitioner's expend itu res 

100. N otice uf petition , investigation  and 
h earin g

110. R equired residence of m inor 
120. H earing
125. In io res ls  of m inor lo ho adopted 
130. Effect o f adoption dectee

S e c tio n
140. A ppeal am i validation  of ndopli 

decree
150 C onfidential n a tu re  o f h earin g s  a 

records in adoption proceedings 
Hill. Recognition of foreign decree idle.

ing adoption 
170. A pplications for liirlli cerlilica ios 
173. Iiiilian child adaption re p o rts  
175. F indings concerning persons bn 

ou tside  th e  U nited S ta te s  
180. R elinquishm ent and lerin itiiitiun  

p a re n t and  child re la tionsh ips  
185. Records r.nd inform ation 
190. Adoption assistance 
200. Investigation
210. A m ount mid d u ra tion  o f  stilish 

paym ents 
220. A nnual rcuvnlualim i 
230. Itogiilnlio.is 
240. Definilim is

N O T E S  T O  D E C IS IO N S

in te r v e n t io n  In ch ild  c u s to d y  p r o ­
c e e d in g s . — Indian Chilli W elfare Act, 25 
tl.S .C . 19111.1303 (P .l,. 35-608), does not 
lim it a s ta te  court's  power to ullow in te r­
vention  in  child custody proceedings, in  re 
J .R .S ., 090 P.2d 10 (A laska 1984).

A d n p tid n  v n e u k 'd  w h e re  In d ia  
tr ib e  n u t n llnw cd  to in te rv e n e  m u le  
C iv. It. 24(a). — See in  re .I .lt  S.. 530 1*2 
10 (A laskn 1984).

C o lla te r a l  re fe re n c e s .  — 2 Am. J u r .  
2d, A doption, § I e t seq.

f’roof: eq u itab le  adoption. 18 Am. Ju r . 
I’O F2d, pp. 631-609.

2 C .J.S ., Adoption of Persona, § 1 e t seq 
M odern s ta in s  of law  as to equitable  

adoption  o r adoption by estoppel. 37 
AI.R3d 347.

C rim in a l linbilily  of one a rran g in g  for

adaption  of child th rough  o ilie r lim n li 
censed child p lacem ent agency ("baby luo 
kor acts"), 3 AI.R4th 408

Validity and  application  o f s ta tu te  an 
tlntrizhig change in record o f b irth p lace  o 
adopted child , 14 AI.H-tth 739

Action for wrongful adoption Imsed m 
m isrep resen ta tion  of child 's m en ia l m
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Arndt 8-LS160 /
Terri Lauterbac

A M E N D M E N T

OFFERED IN THE HOUSE BY
TO; CSHB 422( ) Draft 8-LS1606\J

Page 3, line 9, after "parent,":

Insert "including a dissolution proceeding under AS 25.24.200(a) 

but excluding a dissolution proceeding under AS 25.24.200(b),"

Page 5, after line 14:

Insert new bill sections to read:

" * Sec. 6. AS 25.24.200(a) is amended to read:

(a) A husband and wife together may petition the superior 

court for the dissolution of their marriage under AS 25.24.200 - 

25.24.260 if the following conditions exist at the time of filing 

the petition:

(1) incompatibility of temperament has caused the irremediable 

breakdown of the marriage;

(2) if there are unmarried children of the marriage under the 

age of 19 or the wife is pregnant, and the spouses have agreed on 

which spouse or third-party is to be awarded custody of each minor 

child of the marriage and the extent of visitation in a manner that 

complies with the visitation requirements of AS 25.20.104. 

including visitation by grandparents and other persons if in the 

child's best interests, and support to be provided on the 

children's behalf, whether the payments are to be made through the 

child support enforcement agency and the tax consequences of that 

agreement;

(3) the spouses have agreed as to the distribution of all 

jointly owned real and personal property, including retirement



benefits, and the payment of spousal maintenance, if any, and the 

tax consequences resulting from these payments; the agreement must 

be fair and just and take into consideration the factors listed in 

AS 25.24.160(a)(2) and (4) so that the economic effect of 

dissolution is fairly allocated; and

(4) the spouses have agreed as to the payment of all unpaid 

obligations incurred by either or both of them, and as to payment 

of obligations incurred jointly in the future.

Sec. 7. AS 25.24.210(e) is amended to read:

(e) If the petition is filed by both spouses under AS 

25.24.200(a), the petition must state in detail the terms of the 

agreement between the spouses concerning the custody of children, 

child support, visitation, spousal maintenance and tax 

consequences, if any, and fair and just division of property, 

including retirement benefits. Agreements on visitation rights 

must meet the requirements of AS 25.20.104. Agreements on spousal 

maintenance and property division must fairly allocate the economic 

effect of dissolution and take into consideration the factors 

^isted in AS 25.24.160(a)(2) and (4). In addition, the petition 

must state

(1) the respective occupations of the petitioners;

(2) the income, assets, and liabilities of the respective 

petitioners at the time of filing the petition;

(3) the date and place of the marriage;

(4) the name, date of birth, and current marital, educational, 

and custodial status of each child born of the marriage or adopted 

by the petitioners who is under the age of 19;

(5) whether the wife is pregnant;

(6) whether either petitioner requires medical care or 

treatment;



(7) whether a domestic violence complaint has been filed 

during the marriage by a member of the household;

(8) whether either petitioner has received the advice of legal 

counsel regarding a divorc or dissolution;

(9) other facts and circumstances that the petitioners believe 

should be considered;

(10) that the petition constitutes the entire agreement 

between the petitioners; and

(11) any other relief sought by the petitioners.

Sec. 8. AS 25.24.230(b) is amended to read:

(b) If the petition is filed under AS 25.24.200(a) and is 

subject to AS 25.24.220(h) , the court may grant the spouses a final 

decree of dissolution and shall order other relief as provided in 

this section if the court, upon consideration of the information 

contained in the petition and the testimony of the spouse or 

spouses at the hearing, finds that

(1) the spouses understand fully the nature and consequences 

of their action;

(2) the written agreements between the spouses concerning 

child custody, child support, and visitation comply with the 

requirements of AS 25.20.104 and are in the best interest of the 

children of the marriage, constitute the entire agreement of the 

parties on child custody, child support, and visitation, and, as 

between the spouses, are just;

(3) the written agreements between the spouses concerning 

spousal maintenance and tax consequences, if any, division of 

property, including retirement benefits, and allocation of 

obligations are just and constitute the entire agreement between 

the parties;

(4) t^e spousal maintenance and division of property fairly



allocate the economic effect of dissolution and take into 

consideration the factors listed in AS 25.24.160(a)(2) and (4);

(5) each spouse entered the agreement voluntarily and free 

from the coercion of another person; and

(6) the conditions in AS 25.24.200(a) have been met."

Renumber the following bill section accordingly.




