


FISCAL NOTE
S T A T E  O F  A L A S K A

1993  L E G I S L A T I V E  S E S S I O N

B I L L  N O . HB 4

Revision Date 
Title: Failure to  repo rt harm or assaults o f the 
elderly or disabled_______________________________________

Dept. Affected: 
BRU:
Component:

Comm erce & Econom ic Deve lopment
O ccupa tiona l L icensing______________
O pera tions ___________________

Sponsor: Rep. Mackie
Requestor: Rep. Mackie COMPONENT SERIAL NO . 1844

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES 57 .9 57 .9 57 .9 5 7 .9 57 .9 57 .9
TRAVEL 1.5 1.5 1.5 1.5 1.5 1.5
CONTRACTUAL 2 .0 2 .0 2 .0 2 .0 2 .0 2 .0
SUPPLIES 1.0 1.0 1 .0 1 .0 1 .0 1.0
EQUIPMENT 10 .0
LAND &  STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 72 .4 6 2 .4 62 .4 6 2 .4 6 2 .4 62 .4

CAPITAL

REVENUE FUND SOURCE: .0 .0 .0 .0 .0 .0

FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 72 .4 62 .4 6 2 .4 6 2 .4 6 2 .4 62 .4
1006 GF/MHTIA
Other
TOTAL 72 .4 62 .4 6 2 .4 6 2 .4 6 2 .4 62 .4

POCITIONS:
FULL-TIME 1 1 1 1 1 1
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year |FY 931 impact: $ None

ANALYSIS: (Attach a eeparate page if neceeearyj
HB4 amends the centra lized licensing s ta tu tes (AS 08 .01 ) by adding a new  section to  p rov ide  th a t a licensee 
who is conv ic ted  o f abusing an e lderly or disabled person may sub je c t th e ir license to  d isc ip lina ry  proceed ings 
or sanctions. The bill also m andates the cou rt to  n o tify  licensing au tho ritie s  upon a con v ic tio n  o f a licensee.

/  ( (C on tinued on a ttached)
■LJy''-’ -<*=f- - / I y.

Prepared, by: Jenn ife r S trick le r, A dm in is tra tive  O ffice r / Phone: 4 6 5 -2 1 4 4
Division: ~ O ccupationa l Licensing Dace: 2 /2 6 /9 3

Approved by Commissioner: Paul Fuhs
\ .

Date: -X, ! ■

Agency: Commerce &  Econom ic Development ________  ________
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 

For further distribution information coll the Governor's Legislative Office

Page 1 o f 2
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CONTINUATION of FISCAL NOTE ANALYSIS
FOR BILL/RESOLUTION NO. HB 4

This fiscal note addresses the need for an Investigator III position. Range 18A . to properly 
m onitor or initiate action against licensees who have been convicted o f  abusing the elderly or 
disabled persons.

.Although a great amount o f  activity may not be generated as a result o f  this bill, the division 
already has a caseload o f  60 to 70 impaired practitioners being monitored by one staff 
investigator. The new responsibilities under HB 4 added to the current caseload will increase an 
already high number o f  cases tracked by one position in com parison to a caseload o f  6 to 25 
cases m onitored by similar positions in other States.

Individuals convicted  o f  abusive-type cases as referred to in HB 4 may be difficult to monitor 
under an agreement situation as established for impaired practitioners. Tire division will need 
the additional position  to properly pursue action against a licensee if convicted o f  abuse.

This fiscal note is based on the follow ing :

Personal Services:
1 - Investigator HI position, Range 18A, PFT 57.9

Travel:
Funding for  at least two investigative trips 1.5

Contractual Services:
Funding for postage, com m unications, copies o f
records, etc. 2.0

Supplies:
Daily operating supplies (pens, paper, etc.)

Equipment: (one-time costs)
W o rks tation/Fumiture 
Telephone 
Com puter

W hile no revenue w ill be generated as a result o f  HB 4, licensing fees across all occupations 
must be adjusted to cov er the costs shown in this fiscal note.

1.0

10.0

p a g e  2 o f  2
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FISCAL NOTE
STATE OF ALASKA
1993 LEGISLATIVE SESSION

1 - 2 5 - 9 3

B E L L  N O .
HB 4

Revision Date: Dept. Affected: C o r r e c t i o n s

Title: " ... a d d i n g  a n  a g g r a v a t i n g  f a c t o r 8RU: S t a t e w i d e p r o g r a m s

at s e n t e n c i n g Component: S t a t e w i d e P r o g r a m s

Sponsor: Rep .  M a c k i e

Requestor: R e p .  M a c k i e

Expenditures/Ravsnuas:

C O M P O N E N T  SERIAL NO. 1 8 58

(Thousands of Oollars)

OPERATING FY94 FY95 FY96 FY97 FY98 FY99

PERSONAL SERVICES

TRAVEL

CONTRACTUAL - O - 4 8 . 8 4 8 . 8 4 8 . 8 9 7 . 6 122.0
SUPPLIES

EQUIPMENT

LAND &  STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING - O - 4 8 . 8 4 8 . 8 4 8 . 8 9 7 . 6 122.0

CAPITAL
•

REVENUE FUND SOURCE:

FUNDING: (Thousands ot Oollars)

1002 Federal Receipts

1003 GF Match

1004 GF - O - 4 8 . 8 4 8 . 8 4 8 . 8 9 7 . 6 122.0
1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL - O - 4 8 . 8 4 8 . 8 4 8 . 8 9 7 . 6 122.0

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

Estimate of currant year (FY93) impact $
- 0 -

ANALYSIS: (Attach a separata page if necessary)

P l e a s e  s e e  a t t a c h e d  f i s c a l  a n a l y s i s

Prepared by: D a n a  L a T o u r Phone: 4 6 5 - 3 3 7 6

Oats:
1 °5 93

Approved by Commissioner L l o v d  G. R u d d
_  UUfe •j'PS.Dr--------------------------

Date: 1 - 2 5 - 9 3

Agency:

Ifltv 11132) 83fbnojSuOBR

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office
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C O N T I N U A T I O N  O F  F I S C A L  A N A L Y S I S

H B  4: "An A c t  a d d i n g  as an a g g r a v a t i n g  f a c t o r  a t  s e n t e n c i n g  t h a t
a v i c t i m  w a s  e l d e r l y  or d i s a b l e d ;  a n d  r e l a t i n g  t o  f a i l u r e  to 
r e p o r t  h a r m  o r  a s s a u l t s  of t h e  e l d e r l y  or d i s a b l e d . "

T h e  b i l l  w o u l d  a d d  a n  a g g r a v a t o r  t o  b e  c o n s i d e r e d  at s e n t e n c i n g  
if t h e  v i c t i m  o f  an o f f e n s e  w a s  65 y e a r s  o r  o l d e r  o r  h a d  a 
p h y s i c a l  o r  m e n t a l  d i s a b i l i t y  t h a t  s u b s t a n t i a l l y  l i m i t e d  o n e  o r  
m o r e  l i f e  a c t i v i t i e s .  T h i s  c h a n g e  w i l l  i m p a c t  t h e  D e p a r t m e n t  b y  
i n c r e a s i n g  t o t a l  i n c a r c e r a t i o n  l e n g t h  in c e r t a i n  ca s e s .

A  p e r s o n  wh o ,  i n  t h e  p e r f o r m a n c e  of t h e i r  p r o f e s s i o n a l  d u t i e s ,  
h a s  r e a s o n a b l e  c a u s e  to  b e l i e v e  t h a t  a n  e l d e r l y  p e r s o n  h a s  
s u f f e r e d  h arm, a n d  w h o  k n o w i n g l y  f a i l s  t o  c o m p l y  w i t h  r e p o r t i n g  
r e q u i r e m e n t s  o u t l i n e d  in A S  4 7 . 2 4 . 0 1 0 ,  w o u l d  b e  g u i l t y  of  a 
c l a s s  B m i s d e a m o r .  S u c h  f a i l u r e  is a v i o l a t i o n  u n d e r  c u r r e n t  
law. T h i s  c h a n g e  is n o t  a n t i c i p a t e d  t o  i m p a c t  t h e  D e p a r t m e n t  d u e  
to t h e  a s s u m p t i o n  of i n f r e q u e n c y  of t h e  o f f e n s e  a n d  t h e  
a s s u m p t i o n  t h a t  i m p r i s o n m e n t  w o u l d  be  u n l i k e l y  u p o n  c o n v i c t i o n .

A s s u m i n g  t h a t  5% of t h e  t o t a l  p o p u l a t i o n  (4.1% o f  p o p u l a t i o n  is 
o v e r  65, a n d  1% is u s e d  t o  m e e t  t h e  c r i t e r i a  f o r  " d i s a b l e d "  as 
u s e d  in  t h i s  bill) m e e t s  t h e  d e f i n i t i o n  of t h e  b i l l ' s  a g g r a v a t i n g  
f a c tor, it is a l s o  a s s u m e d  t h a t  5% of t h e  v i c t i m s  w o u l d  m e e t  t h a t  
d e f i n i t i o n .  A s s u m i n g  o n l y  5% of c o n v i c t i o n s  w o u l d  i n v o l v e  
v i c t i m s  a d d r e s s e d  b y  t h e  b i l l ' s  a g g r a v a t o r ,  t h e  f o l l o w i n g  n u m b e r s  
of c o n v i c t i o n s  a r e  a s s u m e d  e a c h  year, b a s e d  o n  t h e  1 9 9 1  rates:

C l a s s  A  f e l o n i e s : 5% of 65 =  3
C l a s s  B f e l o n i e s 5% of 72 =  4
C l a s s  C f e l o n i e s : 5% of 150 =  8
S e x u a l  A s s a u l t  I: 5% of 38 =  2
S e x u a l  A b u s e  o f
a H i n o r  I : 1% of 26 =  0*

* S i n c e  t h i s  c r i m e  i n v o l v e s  o n l y  m i n o r s ,  t h e  1% d i s a b l e d  e s t i m a t e  
is u s e d  f o r  t h i s  o f f e n s e .

A s s u m i n g  t h a t  t h e  a g g r a v a t o r  w o u l d  r e s u l t  in a n  a v e r a g e  i n c r e a s e  
of 20% of t h e  n o n - a g g r a v a t e d  t e r m s  of i m p r i s o n m e n t ,  t h e  
D e p a r t m e n t  h a s  e s t i m a t e d  t h e  f o l l o w i n g :

FY94: N o  i m p a c t .  T h o s e  s e n t e n c e d  in F Y 9 4  w o u l d  r e c e i v e
s e n t e n c e s  of  o v e r  12 m o n t h s  r e g a r d l e s s  o f  t h e  a g g r a v a t o r .

F Y 9 5 : If, i n  F Y94, 8 C l a s s  C f e l o n i e s  w e r e  i n c r e a s e d  f r o m  20
m o n t h s  of i n c a r c e r a t i o n  t o  24 m o n t h s  of i n c a r c e r a t i o n  d u e  t o  t h e  
a g g r a v a t o r ,  8 f e l o n s  w o u l d  r e q u i r e  f o u r  m o n t h s  (or 122 days) of 
a d d i t i o n a l  i n c a r c e r a t i o n  in FY95. A s s u m i n g  t h e  a d d i t i o n a l  t i m e



c o u l d  b e  s e r v e d  in a c o m m u n i t y  r e s i d e n t i a l  c e n t e r  a t  an  a v e r a g e  
s t a t e w i d e  c o s t  of $ 5 0 / d a y ,  t h e  a d d i t i o n a l  c o s t  w o u l d  be:

8 f e l o n s  x 122 a d d i t i o n a l  d a y s  x $50 = $ 4 8 , 8 0 0

F Y 9 6 : 8 C l a s s  C f e l o n s  s e n t e n c e d  in F Y  95 w o u l d  r e s u l t  in
a n o t h e r  $ 4 8 , 8 0 0

FY97: 8 C l a s s  C f e l o n s  s e n t e n c e d  in F Y 9 6  w o u l d  r e s u l t  in
a n o t h e r  $ 4 8 , 8 0 0

FY98: 8 C l a s s  C f e l o n s  s e n t e n c e d  in F Y 9 7  w o u l d  r e s u l t  in
a n o t h e r  $ 4 8 , 8 0 0

4 C l a s s  B f e l o n s  s e n t e n c e d  in  F Y 9 4  w o u l d  h a v e  h a d  t h e i r  
s e n t e n c e s  i n c r e a s e d  f r o m  40 t o  48 m o n t h s .  T h i s  w o u l d  
r e s u l t  in 8 a d d i t i o n a l  m o n t h s  (or 244 days) o f  
i n c a r c e r a t i o n  each, d u r i n g  FY98.

4 f e l o n s  x  244 d a y s  x  $50 =  $ 4 8 , 8 0 0
+ 4 8 , 8 0 0

T o t a l  2  9 7 , 6 0 0

FY99: 8 C l a s s  C f e l o n s  s e n t e n c e s  in F Y 9 8  w o u l d  r e s u l t  in
a n o t h e r  $ 4 8 , 8 0 0

4 C l a s s  B f e l o n s  s e n t e n c e d  in F Y 9 5  w o u l d  r e s u l t  in 
a n o t h e r  $ 4 8 , 8 0 0

2 f e l o n s  c o n v i c t e d  o f  S e x u a l  A s s a u l t  I, in FY94, w o u l d  
h a v e  h a d  t h e i r  s e n t e n c e s  i n c r e a s e d  f r o m  64 m o n t h s  to  87 
m o n t h s .  I n s t e a d  of  b e i n g  r e l e a s e d  d u r i n g  t h e  f o u r t h  
m o n t h  o f  FY99, t h e y  w o u l d  r e m a i n  i n c a r c e r a t e d  f o r  t h e  
r e m a i n d e r  of  t h e  year, r e s u l t i n g  in a n  a d d i t i o n a l  e i g h t  
m o n t h s  (or 244 days) each. If t h e s e  o r  o t h e r  o f f e n d e r s  
c o u l d  b e  t r a n s f e r r e d  t o  C R C  b e d s  f o r  t h e  e x t r a  days, the 
i m p a c t  w o u l d  be:

2 f e l o n s  x  244 d a y s  x $50 =  $ 2 4 , 4 0 0
+  4 8 , 8 0 0
+  4 8 , 8 0 0

T o t a l =  $ 1 2 2 , 0 0 0



S T A T E  O F  A L A S K A
1993 L E G I S L A T I V E  S E S S I O N

F I S C A L  N O T E
B I L L  N O .  H B

evision O a t s : ___________________________________________ Oepl. Affected: Health and Social Services
itle: “A n  Act relating to Assault of Eldcrlv/DisabhSRU: Family «&. Y o u t h  Services

and Failure to Report H a r m * _________________Component: S E R O ,  S C R O ,  N R O _______

ponsor:
equestor:

Representative Mackie

Representative Mackie C O M P O N E N T  SERIAL NO. 0258. 0254. 0255

Expenditures/Revenues: (Thousands of Oollare)
O P E R A T I N G FY94 FY95 FY96 FY9 7 FY98 FY99

PERSONAL SERVICES 
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCEl'LANEOUS
T O T A L  O P E R A T I N G 0.0 0.0! 0.0 0.0

CAPITAL

R E V E N U E  F U N D  S O U R C E

FUNDING: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

I
I

0.0 I 0.0 0.0 0.0 0.01 0.0T O T A L

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact N O N E

ANALYSIS: (Attach a separate page if necessary)
Alaska, like m a n y  states in the early 80’s, passed but failed to fund a Protection of the Elderiy statute. A  decade after 

Alaska's law w a s  passed, u ie Department still is not adequately funded for this mandate. There is concern over 
raising the penalty when mandated professionals fail to report abuse and neglect to elderty persons to the Department as 
the existing response system is inadequate. This bill, if passed, would not directly create an$f additional 
workload on the Department.

See attached for Fiscal Note Analysis

f
-

reoared by: 
ivision:

Deborah R. Wing, Director

Department of Health &. Social Services
Phone: 465-3191 
Date:

pproved by Commissioner: Theodore A. Mala. M D ,  M P H

gency: Department of Health & Social Services_________

Date: 01/29/93

Date: /  f 7-9 3

P R E P A R E R  T O  P R O V I D E  A L L  D I STRIBUTION C O P I E S ^ T O  G O V E R N O R ' S  LEGISLATIVE O F F I C E  

For further distribution information call the Governor’s Legislative Office 
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F I S C A L  N O T E

S T A T E  O F  A L A S K A

1993 L E G I S L A T I V E  S E S S I O N

B I L L  N O .  H B  4

Revision Date :____________________________________
Title: 'An Act adding as an aggravating factor at sentencing
that a victim was elderly or disabled.'__________________

Sponsor Representative Mackie______________________
Requestor H o u s e  HESS___________________

Department Affected: Administration
BRU: Public Defender Agency
Component: Public Defender Agency

COMPONENT SERIAL NO. 1631

EXPENDITURES/REVENUES:
OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE 
FUND SOURCE: 0 0 0 0 0 0
FUNDING:
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
OTHER 0 0 0 ^ 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY93) impact:
ANALYSIS: (Attach a separate page if necessary.)

Prepared by: John Salemi, Public Defender V Phone: 279-7541
Division: Public Defender Aaency \  Date: 1 / 2 1 / 9 3

ADoruved by Commissioner Nancy Bear Usera \ L / '
Agency: Administration Date: / A  < r/?  3

^  Rev 11/92
'' 6,l£GS3/17/02136b KP/1

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information call the Governor's Legislative Office

rrU-r\ -
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S T A T E  O F  A L A S K A

1993 L E G I S L A T I V E  S E S S I O N

F I S C A L  N O T E

B I L L  N O .  H B  4

Revision Date: ____________________________________________  Department Affected: Administration
Title: An Act adding as an aggravating factor at sentencing that a BRU: Office of Public Advocacy
victim.. ________________________________________________  Component: Office of Public Advocacy
Sponsor Representative Mackie______________________________
Requestor House Judiciary__________________________________  COMPONENT SERIAL NO. 43

EXPENDITURES/REVENUES:
OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 C 0 0 0

REVENUE
FUND SOURCE: 0 0 0 0 0 0
FUNDING:
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY93) impact: None

Prepared by: Brant McGee. Public Advocate Phone: 274-1684

Rev 11/92
M£G93/13/020 KP/I

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information call the Governor's Legislative Office

Division: Office of Public Advocacy ! \ Date: 1/19/93
*Approved by Commissioner Nancy Bear Usera ’sJ

Agency: Administration Date: 1/20/93
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A l a s k a  S ’t a t c  H e g i s l a t u r e
jlHauBC o f  i S e p r E B c u t a t i u E B

COMMITTEE ON HEALTH. EDUCATION 
AND SOCIAL SERVICES

DATE: M A R C H  8, 1993 PLACE: Capitol Room 106

S U B J E C T  O F  M E E T I N G :

*HB 3: R e g u l a t i o n  ô f  H o m e  C a r e  P r o v i d e r s

*HB P r o t e c t  E l d e r l y  a n d  D i s a b l e d  A d u l t  

* H C R  7: A l c o h o l - R e l a t e d  B i r t h  D e f e c t s  A w a r e n e s s

NAME REPRESENTING BUSINESS/PERSONAL MAILING ADDRESS ZIP
DO YOU WANT 

(H) PHONE (W) PHONE TO TESTIFY?
WHAT SUBJECT/ 

WHICH BILL?

1 /-/ v  C D  n  £  / as ' V %  I s s
. Y /'N

A / / y  y  <✓ *y

£} u  / o -

<  J
(/CS'Jc 1\ " Y

L.
N f / a  d .  ~ y

^ , r ' - —

Y N

Y N

Y N 1

Y N

Y

i

; N

Y  \ N •

*
Y N

1

Y  , • N

Y N

J

Page _ J _  of



A l a s k a  !§ > ta te  l e g i s l a t u r e
I H o u h e  o f  SleprcBEntattuefi

COMMITTEE ON HEALTH. EDUCATION 
AND SOCIAL SERVICES

DATE: M A R C H  3, 1993 PL A C E :  Capitol Room 106

S U B J E C T  O F  M E E T I N G :

*HB 3: R e g u l a t i o n 1 o f  H o m e  C a r f . P r o v i d e r s

*HB 4: P r o t e c t  E l d e r l y  a n d  D i s a b l e d  A d u l  

* H C R  7: A l c o h o l - R e l a t e d  B i r t h  D e f e c t s  A w /

s
R E N E S S

NAME REPRESENTING BUSINESS/PERSONAL mailing address ZIP (H) PHONE (W) PHONE
DO YOU WANT 
TO TESTIFY?

WHAT SUBJECT/ 
WHICH BILL?

f a h (j  f / \
• w'/O'z-ft-i -  u h i j f y  

P'9<f9'T b'c.9 Z , Z  ■! <i © N

Y N

Y N

Y N

Y N l

Y N
j
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riOUSE COMMITTEE REPORT
(7) ' 1
Date Referred: January 11, 1993 FURTHER REFERRALS: Judiciary

Finance
Date o f Committee Action: ~~c? 3

The HEALTH, EDUCATION AND SOCIAL SERVICES Committee considered: HB 4

HOUSE BILL NO. 4 PROTECT ELDERLY AND DISABLED ADULTS

"An Act adding as an aggravating factor at sentencing that a victim was elderly or disabled; and relating to 
failure to report harm or assaults o f the elderly or disabled."

RECOMMENDATIONS:
be replaced with_______________
[ ] have attached amendments(s)
[&] C pass 
[ ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] addition^ referral to the____

ADOPTS:_______________________________ letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Dcpl)

e>- [y] fiscal impact C  £  P  f 

3  [ / ]  zero fiscal note fAvSS } i.9 )̂

APPROVES PREVIOUS:

[ ] fiscal note(s)_______________________

[ ] zero fiscal note(s)

| ] the same title 
.1 1 a new title

Committee
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S P O N S O R  S T A T E M E N T  F O R  H B  4

H B  4, A n  A c t  a d d i n g  as a n  a g g r a v a t i n g  f a c t o r  a t  s e n t e n c i n g  t h a t  a 
v i c t i m  w a s  e l d e r l y  o r  d i s a b l e d ;  a n d  r e l a t i n g  t o  f a i l u r e  t o  r e p o r t  
h a r m  o r  a s s a u l t s  o f  t h e  e l d e r l y  o r  d i s a b l e d ,  w i l l  p l a c e  i n t o  s t a t e  
l a w  d e t e r r e n t s  t o  c r i m e s  a g a i n s t  t h e  e l d e r l y  a n d  d i s a b l e d .

H B  4 w i l l  a m e n d  t h e  c o d e  o f  c r i m i n a l  p r o c e d u r e s ,  w h i c h  a l l o w s  
p r e s u m p t i v e  s e n t e n c e s  t o  b e  a g g r a v a t e d ,  b y  a d d i n g  a n e w  p a r a g r a p h  
t o  i n c l u d e  a v i c t i m  o f  a n  o f f e n s e  w h o  is 65 y e a r s  o f  a g e  o r  o l d e r  
o r  h a s  a p h y s i c a l  o r  m e n t a l  d i s a b i l i t y  w h i c h  l i m i t s  m a j o r  l i f e  
a c t i v i t i e s .  T h e  b i l l  w o u l d  a m e n d  t h e  p r o t e c t i o n  o f  t h e  e l d e r l y  a n d  
d i s a b l e d  a d u l t  p r o t e c t i o n  l a w s  t o  c o n s i s t e n t l y  p r o v i d e  a p e n a l t y  of 
a c _ a s s  B m i s d e m e a n o r  f o r  c o n v i c t i o n  o f  f a i l u r e  t o  r e p o r t  a c r i m e  
u n d e r  t h e s e  s t a t u t e s ;  it w o u l d  a l s o  r e q u i r e  t h e  c o u r t  t o  r e p o r t  
c o n v i c t i o n s  t o  t h e  a p p r o p r i a t e  l i c e n s i n g / r e g u l a t o r y  e n t ity. 
C o n v i c t i o n  o f  a p r o f e s s i o n a l l y  l i c e n s e d  p e r s o n  f o r  a c r i m e  a g a i n s t  
a n  e l d e r l y  o r  d i s a b l e d  p e r s o n  c o u l d  l e a d  t o  d i s c i p l i n a r y  a c t i o n s  or 
s a n c t i o n s .

E l d e r l y  a n d  h a n d i c a p p e d  p e r s o n s  a r e  m o r e  v u l n e r a b l e  a n d  
d i s p r o p o r t i o n a t e l y  d a m a g e d  b y  c r i m e s  a g a i n s t  t h e m  b e c a u s e  t h e y  are 
l e s s  a b l e  t o  e s c a p e  o f f e n d e r s  a n d  t e n d  t o  s u f f e r  g r e a t e r  r e l a t i v e  
d e p r i v a t i o n .  A d d i t i o n a l l y ,  t h e  e l d e r l y  a n d  d i s a b l e d  t a k e  l o n g e r  to 
r e c o v e r  f r o m  t h e  i m p a c t s  of  f i n a n c i a l ,  e m o t i o n a l  a n d  p h y s i c a l  
a b u s e .

T h e  s e n i o r  c i t i z e n  p o p u l a t i o n  in A l a s k a  is r a p i d l y  g r o w i n g ;  b e t w e e n  
t h e  1 9 8 0  a n d  1 9 9 0  c e n s u s ,  f o u r  a r e a s  o f  t h e  s t a t e  h a v e  s e e n  o v e r  
13 0 %  g r o w t h  i n  t h e  s e n i o r  p o p u l a t i o n  ( A n c h o r a g e ,  K e n a i ,  M a t - S u  a n d  
H a i n e s ) ; t h e  s t a t e w i d e  a v e r a g e  g r o w t h  f o r  t h i s  p o p u l a t i o n  g r o u p  is 
93.7%. T h e  n u m b e r  o f  s e n i o r s  l i v i n g  a l o n e  h a s  g r o w n  b y  108%.

28 s t a t e s  h a v e  a d u l t  p r o t e c t i o n  laws, a l t h o u g h  m a n y  o f  t h e m  are 
u n d e r f u n d e d  a s  o u r  s e r v i c e s  a r e  h e r e  in  A l a s k a .  A b o u t  200 r e p o r t s  
o f  e l d e r l y  a b u s e  a r e  m a d e  in A l a s k a  e a c h  y e a r ;  H B  4, if e m c t e d ,  
w i l l  p r o v i d e  b o t h  a n  i n c e n t i v e  t o  r e p o r t  a b u s e  a n d  a d e t e r r e n t  to 
c r i m e s  a g a i n s t  t h e  e l d e r l y .

I b e l i e v e  t h i s  l e g i s l a t i o n  is t i m e l y  a n d  u r g e  y o u r  s u p p o r t .

HOUSE DISTRICT 05 • ANGOON ■ CAPE POLE • CAPE YAKATAGA • COFFMAN COVE • CRAIG • DOLOMI BAY • EDNA BAY • ELFIN COVE • EXCURSION INLET 
FUNTER BAY • GUSTAVUS • HAINES • HOBART BAY • HOLLIS • HOONAH • HYDABURG • KAKE ■ KASAAN • KLAWOCK • KLUKWAN • L4B0UCHERE BAY • LONG ISLAND 

MLTLAK.ATLA • NAUKATI • PELICAN • POINT BAKER • POLK INLET • PORT ALEXANDER • PORT ALICE • PORT PROTECTION • SKAGWAY 
TENAKEE SPRINGS • THORNE BAY • VIEW COVE • WATERFALL •̂ H.ALERiSi* YAKUTAT
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S E C T I O N A L  A N A L Y S I S  - H B  4

" A N  A C T  A D D I N G  A S  A N  A G G R A V A T I N G  E A C T O R  A T  S E N T E N C I N G  T H A T  A  
V I C T I M  W A S  E L D E R L Y  O R  D I S A B L E D ;  A N D  R E L A T I N G  T O  F A I L U R E  T O  R E P O R T  
H A R M  O R  A S S A U L T S  O F  T H E  E L D E R L Y  O R  D I S A B L E D "

S e c t i o n  1

S e c t i o n  ?

S e c t i o n  3

S e c t i o n  4

A m e n d s  t h e  c e n t r a l i z e d  l i c e n s i n g  s t a t u t e  b y  a d d i n g  
a n e w  s e c t i o n  w h i c h  p r o v i d e s  t h a t  c o n v i c t i o n  o f  a 
p e r s o n  l i c e n s e d  o r  r e g u l a t e d  b y  a b o a r d  o r  t h e  
d e p a r t m e n t  u n d e r  t h e  a d u l t  p r o t e c t i o n  o r  p r o t e c t i o n  
o f  d i s a b l e d  p e r s o n s  s t a t u t e s  m a y  b e  g r o u n d s  for 
d i s c i p l i n a r y  a c t i o n s  o r  s a n c t i o n s .

A d d s  a n e w  p a r a g r a p h  t o  A S  1 2 . 5 5 . 1 5 5  t o  p r o v i d e  t h a t  
a s e n t e n c i n g  c o u r t  m a y  a g g r a v a t e  a p r e s u m p t i v e  
s e n t e n c e  w h e n  t h e  v i c t i m  w a s  a n  e l d e r l y  o r  d i s a b l e d  
p e r s o n .

A m e n d s  A s  4 7 . 2 4 . 0 1 0 ( c )  t o  p r o v i d e  t h a t  a p e r s o n  
r e q u i r e d  t o  r e p o r t  h a r m  t o  a n  e l d e r l y  p e r s o n  u n d e r  
t h e  P r o t e c t i o n  o f  t h e  E l d e r l y  s t a t u t e  w h o  k n o w i n g l y  
f a i l s  t o  r e p o r t  is g u i l t y  o f  a c l a s s  B m i s d e m e a n o r .  
T h e  s e c t i o n  a l s o  r e q u i r e s  t h e  c o u r t  t o  r e p o r t  
c o n v i c t i o n s  u n d e r  t h i s  s e c t i o n  t o  t h e  a p p r o p r i a t e  
p r o f e s s i o n a l  r e g u l a t o r y  b ody.

A m e n d s  A S  4 7 . 2 4 . 1 1 0 ( b )  t o  p r o v i d e  t h a t  a p e r s o n  
r e q u i r e d  t o  r e p o r t  p h y s i c a l  a n d  s e x u a l  a s s a u l t  o f  a 
d i s a b l e d  p e r s o n  u n d e r  t h e  P r o t e c t i o n  o f  t h e  D i s a b l e d  
s t a t u t e  w h o  k n o w i n g l y  f a i l s  t o  r e p o r t  t h e  a s s a u l t  is 
g u i l t y  o f  a c l a s s  B m i s d e m e a n o r .  T h e  s e c t i o n  a l s o  
r e q u i r e s  tfte c o u r t  t o  r e p o r t  c o n v i c t i o n s  u n d e r  t h i s  
s e c t i o n  t o  t h e  a p p r o p r i a t e  p r o f e s s i o n a l  r e g u l a t o r y  
b o dy.

HOUSE DISTRICT 05 • ANGOON • CAFE POLE • CAPE VAKATAGA • COFFMAN COVE • CRAIG • DOLOMI DAY • EDNA BAY • ELFIN COVE • EXCURSION INLET 
R NTER BAY • GUSTAVUS • HAINES • HOBART BAY * HOLLIS • HOONAH • HYDABURG • KAKE • KASAAN • KLAWOCK • KLUKWAN • LABOUCHERE BAY • LONG ISLAND 
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TENAKEE SPRINGS • THORNE BAY • VIEW COVE • WATERFALL • WHALE PASS • YAKLTAT
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nr enlarged l»y nllef'nliniiH in the 
lin i' iil. Wnlsli v. Slnle, (i77 l'.2d 912 
k«i C l. App. 1981). 
mpnri.sim nf former nm l e iir rc n l 
ilcs . — l l  whs llie  elements of llic  
sc nr. established in I lie s ln ln le  under 
Ii (lie defendant whs convicted which 
In lie ciiinjmred w illi (lie current 
in Rtulute in deli'riu iiiiiiff w lie llier 
wn (ilfcnscs lin il sulistnnlin lly idonli- 
enienls. Walsh v. S ln le. (i77 l'.2d 912 
•kit C l. App. 19811. 
lor c n iiv lc llo n  under former Inw . 
oiler p iirii|;inpli (nli2l of this section, 
mintil conviction entered under prior 
ko law or under Hie Inw of another 
lictinn may he deemed In lie n prior 
v conviction for presumptive senlenc- 
iUipnses only if the offense for which 
trior conviction was entered lin il olc- 

irnl to those of o 
rkn  low. I.ee v. 
.laskn C l. App. 
e, 083 P.2d 262

S o
i/1
\J)
U )

n using n vinln- 
eny sln lutc os n 
defemlmit's sen- 
Irst degree since 

in effect since 
rr nU'enso would 
on v. Stole, 662 
ip. 19821, 
ic receiving nnd 
which defendnnl 
did nol require 
isc dilferud sub- 
aw ami did not 
nny conviction. 
.2d 262 (Alnskn

)f stntc. — Fol- 
ir i was n prior 
on in)(2) where 

I' li i in i at age 1/ whs treated ns nn 
even tliongli defendant would linve 
Ircnled ns n juven ile under Alnskn 
McMnnncrs v. Slate, (150 l'.2d d id  
kn C l. App. 19821. 
digraph (all2l of this seclinn has con- 
illy  hcon inlerprclcd (o npply to the 
lc establishing the elements of the 
ic for which tho defendnnl was prcvi- 
n  nvictcd, which was an Oregon 

I le Ih n l is n clnss C felony in Oregon 
| is in Aluskn. Thus, it was not error In 
der the previous conviction n felony 
[ though the defendant was sentenced 
i nil Oregon s ln lutc providing for I he 
lion of certain felonies lo misde- 
inrs Wells v. S ln le, 687 P.2d 346

(Alnskn C l. App. 198d) (decided prior to 
(lie 1982 oineiidincnt).

A 1983 Oklahoma conviction for n fel­
ony escape while on work relcnso from n 
Department of Corrections trcn lm cn l fa­
c ility  was n prior conviction for purposes 
of presumptive sentencing, for the Okla­
homa escape statute had elements "suh- 
H lnn lin lly sim ilar" to AS 11.66.310, a 
class U felony. M arlin  v. Stale, 701 P.2d 
13d 1 (AlaBkn Ct. App. 1986).

The legislature intended to treat convic­
tions under prior codes nml convictions 
under the codea of sister slntea identically, 
allow ing their use as prior convictions 
only where their elements were substan­
t ia lly  identical (now "similar") (o the ele­
ments of crimes csluldishcd in  the current 
code. Wasson v. Slntc, 652 P.2d 117 
(Alnskn Ct. App. 1982).

Conviction in New York for Inrccny was 
not n prior conviction for presumptive sen­
tencing purposes where the New York 
stnlute involved llie f l of $60 — $500 nnd 
the current Alnskn law required thefl 
from $500 — $25,000. Wnlsli v. Stnle, 577 
P.2d 912 (Alaska C l. App. 1981).

P resumptive sentence conv ic tions 
must he consecutive. — Under the pla in 
terms of AS 12.55. M5(a)(3) nnd 
12.55.185(6), (7), and (8), one conviction 
must precede the next before presumptive 
sentencing can npply. Slntc v. Rnslopsoff, 
659 P.2d 630 (Alaska Ct. App. 1983).

Where defendant's three separate crim i­
nal episodes occurred in close proximity 
ami his convictions were entered after a ll 
of (he offenses had been committed, he 
cannot be deemed to lie a second felony 
oITender under AS 12.65.125 nnd AS 
12.55.185. Slate v. rtnstopsoff, G59 P.2d 
630 (Alaska Ct. App. 1983).

T he  forgery of two checks on tho 
snmc iln y  involved two scpnrntc crim inal 
episodes nnd convictions bnscd nn tliosc 
episodes were not convictions arising out 
nf a single, continuous crim ina l episode to 
be (rented an a single conviction for pur­
poses of considering prior convictions in 
imposing sentence. L inn v. Stole, 668 P.2d 
150 (Alnskn C l. App. 1983).

IJurg larics of three d ifferent res i­
dences owned hy three separate v ic ­
tims are separate offenses. Lncquoment v. 
S ln le, 644 I'.2d 866 (Alaska Ct. App.
1982).

Suffic ien t ev idence of p r io r co n v ic ­
tion . — An nu lhcn licn lnd copy of n for­
eign docket nbatrnct constituted sufficient 
evidence of a prior conviction. G n ilt v.
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Stole, 712 P.2d 906 (Alaska C l. App.
1986).

F a ilu re  to prove p r io r conv ictions . 
— When a parly lias had insufficient lim e 
to comply w ith the notice requirements 
relating to proof of prior convictions or ag­
gravating nnd m itigating factors, the np- 
proprinto remedy should normally ho a 
continuance of the sentencing proceed­
ings: and failure l<. consider prior crimes 
for presumptive sentencing purposes con 
be condoned only in those cases where tin 
stale, nfler exercising due diligence, is un­
able to meet the statutory requirements 
for proof of a prior conviction. Kelly v. 
Stale, 663 P.2d 9G7 (Alaska Ct. App. 
1983).

When a mandatory m in imum sentence 
is prescribed for a repent oITender, it 
would he inappropriate for the court to 
sentence the defendant as a first offender 
merely because the stnle has failed to ob­
tain proof of the prior conviction in time 
for sentencing. The normal recourse un­
der such circumstnnco is n continuance. 
Stewnrt v. State, 763 P.2d 515 (Alnslta Ct. 
App. 1988*.

New sentencing hearing not re­
qu ired on remand. — Although the

judge improperly sentenced defendant to a 
presumptive four-ytor term nnd a remand 
for imposition of n noiqiresumplivc sen­
tence was accessary, n new sentencing 
hearing wo ,Id not he required upon re­
mand since rcmnml lur such hearing 
would merely result in rcilnposition of n 
nonpresumplive four-yenr terms. 
Onrroulto v. Stale. 683 P.2d 262 (Alnskn 
Ct. App. 19811.

App lied  in Dloomslrnud v. Stale, 656 
P.2d 584 (Alnskn C l. App. 1982); Fry v. 
Stntc, G55 P.2d 789 (Alnskn C l. App. 
19B3); l lu f  v. Slate, 675 P.2d 268 (Alaska 
C l. App. 1984); Maldonado v. S lide, 676 
P.2d 1093 (Alnsku Ct. App. 1984).

Quoted in Wright v. Slate, 65G P.2d 
1226 (Alaska C l. App. 1983); Morgan v. 
Stnle, 661 P.2d 1102 (Alaska Ct. App. 
1983); Sawyer v. State, G63 P.2d 230 
(Alnskn Ct. App. 1983); Orlherg v. State, 
751 P.2d 1368 (Alaska Ct. App. 1988); 
McCombs v. Stnle, 754 P.2d 1129 (Alaska 
Ct. App. 1988).

C ited in Koteles v. Stole, GC0 P.2d 1199 
(Alnska Ct. App. 1983); lln le  v. Stnle, 764 
P.2d 313 (Alaska C l. App. 1988); 
McCombs v. State, 754 P.2d 1129 (Alnsku 
C l. App. 1988).

C n lln tc ru l references. — Chronologi- a lly  for subsequent offense under habitual 
cal or procedural sequence of former con- crim inal statute. 24 Al.l(4lh 1247. 
victiona no nfiecting enhancement of pen-

Sec. 12.55.147. Fingerprints nt time of sentencing. W h e n  a de­
fendant is convicted of a felony by a court of this state, the defendant's 

fingerprints shall be placed on the judgment of conviction in open 

court, on the record, at the time of sentencing. The defendant and the 

person administering the fingerprinting shall sign their names under 

the fingerprints. (§ 35 ch 143 S L A  1982)

Itovisor'a notos. — Knncled ns AS 
12.55.145(0. Renumbered in  1982.

See. 12.55.155. Factors in nggrnvnlion nml mitigation, (a) If a 

defendant is convicted of nn offense and is subject to sentencing urder 

A S  12.55.125(c), (d)(1), (d)(2), (e)(1), (e)(2), or (i) and

(1 ) the presumptive lerm is four yeurs or less, the court m a y  de­
crease the presumptive term by an amount as great as the pxsump- 

tive term for factors in mitigation or m a y  increase the presumptive 

term up to the m u x i m u m  term of imprisonment for factors in nt'gi ava- 

tion;
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(2 ) the presumptive term of imprisonment is more limn four years, 

Ihc court m a y  decrease the presumptive term by an amount as great 

as GO percent of tlie presumptive term for factors in mitigation or m a y  

increase the presumptive term up to tlie m a x i m u m  term of imprison­

ment for factors in aggravation.

(b) Sentence increments and decrements under this section shall be 

based on the totality of the aggravating and mitigating factors set out 

in (c) and (d) of this section.

(c) The following factors shall be considered by the sentencing court 

and m ay aggravate the presumptive terms set out in A S  12.55.125:

(1 ) a person, other than an accomplice, sustained physical injury as 
a direct result of the defendant’s conduct;

(2) the defendant’s conduct during the commission of the offense 
manifested deliberate cruelty to another person;

(3) the defendant was the leader of a group of three or more persons 

who participated in the offense;

(4) the defendant employed a dangerous instrument in furtherance 

of the olTense;
(5y the defendant knew or reasonably should have known that the 

victim of the olTense was particularly vulnerable or incapable of resis­

tance due to advanced age, disability, ill health, or extreme youth or 

was for nny other reason substantially incapable of exercising normal 

physical or mental powers of resistance;

(6) the defendant’s conduct created a risk of imminent physical in­
jury to three or more persons, other than accomplices;

(7) a prior felony conviction considered for the purpose of invoking 

the presumptive terms of this chapter was of a more serious class of 

offense than the present offense;

(8) the defendant’s prior criminal history includes conduct involv­
ing aggravated or repeated instances of assaultive behavior;

(9) the defendant knew that the offense involved more than one 
victim;

(10 ) the conduct constituting the offense was among the most seri­
ous conduct included in the definition of the offense;

(1 1 ) the defendant committed the offense pursuant to an agreement 
that the defendant either pay or be paid for the comrr"'s?:m  of the 

olTense, and the pecuniary incentive was beyond that inherent in the 

ofiense itself;
(12) the defendant was on release under A S  12.30.020 or 12.30.040 

for another felony charge or conviction or for a misdemeanor charge or 

conviction having assault as a necessary element;

(13) the defendant knowingly directed the conduct constituting the 

olTense at an active officer ■ f the court or at an active or former judi­

cial officer, prosecuting atb . ney, law enforcement officer, correctional 

employee, fire fighter, emergency medical technician, paramedic, am-
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bulnnce attendant, or other emergency responder during or because of 

the exercise of official duties;

(14) the defendant wns a member of an organized group of five or 

morr persons, nnd the offense was committed to further the criminal 

objectives of the group;

(15) the defendant has three or more prior felony convictions;

(16) the defendant’s criminal conduct was designed to obtain sub­

stantial pecuniary gain and the risk of prosecution and punishment 

for the conduct is slight;

(17) the olTense was one of a continuing series of criminal offenses 

committed in furtherance of illegal business activities from which the 

defendant derives a major portion of the defendant’s income;

(18) the offense was a crime

(A) specified in A S  11.41 and was committed against a spouse, a 

former spouse, or a m e m b e r  of the social unit comprised of those living 

together in the same dwelling as the defendant; or

(B) specified in A S  11,41.410 —  11.41.460 and wns committed 

against a minor, and the defendant has engaged in the same or simi­

lar conduct involving the same or another victim who was a minor;

(19) the defendant’s prior criminal history includes an adjudication 

as a delinquent for conduct that would have been a felony if commit­

ted by an adult;

(20) the defendant was on furlough under A S  33.30 or on parole or 

probation for another felony charge or conviction that would be con­

sidered a prior felony conviction under A S  12.55.145(a)(2);

(2 1 ) the defendant has a criminal history of repeated instances of 
conduct violative of criminal laws, whether punishable as felonies or 

misdemeanors, similar in nature to the offense for which the defen­

dant is being sentenced under this section;

(22) the defendant knowingly directed the conduct constituting the 
offense at a victim because of that person’s race, sex, color, creed, 

physical or mental disability, ancestry, or national origin;

(23) the defendant is convicted of an offense specified in A S  11.71 

and the offense involved the delivery of a controlled substance under 

circumstances manifesting an intent to distribute the substance as 

part of a commercial enterprise;

(24) the defendant is convicted of an olTense specified in A S  11.71 

and the offense involved the transportation of controlled substances 

into the state;

(25) the defendant is convicted of an offense specified in A S  11,71 

and the offense involved large quantities of a controlled substance;

(26) the defendant is convicted of an offense specified in A S  11.71 

and the offense involved the distribution of a controlled substance that 

had been adulterated with a toxic substance;

(27) the defendant, being 18 years of age or older,
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(A) is legally accountable under A S  11.16.110(2) for tlie conduct of a 

person who, at the time the offense was committed, was under 18 

years of age and at least three years younger than the defendant; or

(B) is aided or abetted in planning or committing the offense by a 

person who, at the time the offense was committed, was under 18 
years of age and at least three years younger than the defendant;

(28) the victim of the offense is a person who provided testimony or 

evidence related to a prior offense committed by the defendant.

(d) The following factors shall be considered by the sentencing court 

and m a y  mitigate the presumptive terms set out in A S  12.55.125:

(1 ) the offense was principally accomplished by another person, nnd 
the defendant manifested extreme caution or sincere concern for the 

safety or well-being of the victim;
(2) the defendant, although an accomplice, played only a minor role 

in the commission of the offense;
(3) the defendant committed the offense under some degree of du­

ress, coercion, threat, or compulsion insufficient to constitute a com­

plete defense, but which significantly nffected the defendant’s conduct;

(4) the conduct of a youthful defendant was substantially influ­

enced by another person more mature than the defendant;

(5) the conduct of an aged defendant was substantially a product of 

physical or mental infirmities resulting frorr. the defendant's age;

(6) in a conviction for assault under A S  11.41.200—  11.41.230, the 
defendant acted with serious provocation from the victim;

(7) except in the case of a crime defined by A S  11.41.410 —  

11.41.470, the victim provoked the crime to a significant degree;
(8) hRepealed, § 42 ch 143 SLA 1982.]
(9) the conduct constituting the offense was among the leust serious 

conduct included in the definition of thn ofTense;

(10 ) before the defendant knew that the criminal conduct had been 
discovered, the defendant fully compensated or made a good faith 

effort to fully compensate the victim of the defendant’s criminal con­

duct for any damage or iruury sustained;
(1 1 ) the defendant was motivated to commit the olTense solely by an 

overwhelming compulsion to provide for emergency necessities for the 

defendant’s immediate family;

(1 2 ) the defendant assisted authorities to detect, apprehend, or 
prosecute other persons who committed an offense;

(13) the facts surrounding the commission of the offense and any 

previous offenses by the defendant establish that the harm caused by 

the defendant’s conduct is consistently minor and inconsistent with 

the imposition of a substantial period of imprisonment.;

(14) the defendant is convicted of an offense specified in A S  11.71 

nnd the offense involved small quantities of a controlled substance;
(15) the defendant is convicted of nn offense specified in A S  11.71 

nnd the offense involved the distribution of a controlled substance,
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other than a schedule IA controlled substance, to a personal acquain­
tance who is 19 years of age or older for no profit;

(16) the defendant is convicted of an offense specified in A S  11.71 
and the offense involved the possession of a small amount of a con­

trolled substance for personal use in the defendant's home.
(e) If a factor in aggravation is a necessary element of the present 

offense, or requires the imposition of a presumptive term under A S  

12.55.125(c)(2), (d)(3) or (e)(3), that factor m a y  not be used to aggra­

vate the presumptive term. If a factor in mitigation is raised at trial 
as a defense reducing the offense charged to a lesser included offense, 

that factor m a y  not be used to mitigate the presumptive term.

(0 If the state seeks to establish a factor in aggravation at sentenc­

ing or if the defendant seeks to establish a factor in mitigation at 
sentencing, written notice must be served on the opposing party and 

filed with the court not later than 10 days before the date set for 
imposition of sentence. Factors in aggravation and factors in mitiga­

tion must be established by clear and convincing evidence before the 
court sitting without a jury. All findings must be set out with specific­

ity.

(g) Voluntary alcohol or other drug intoxication or chronic alcohol­

ism or other drug addiction m a y  not be considered an aggravating or 
mitigating factor.

(h) In this section, "serious provocation” has the meaning given in 

A S  11.41.115(0. (§ 12 ch 166 S L A  1978; a m  88 39-41 ch 1C2 S L A  
1980; a m  §§ 19, 20 ch 45 S L A  1982; a m  88 36, 38, 39, 42 ch 143 S L A  

1982; a m  88 6, 7 ch 92 S L A  1983; a m  8 19 ch 37 S L A  1986; a m  § 1 ch 
37 S L A  1987; a m  § 4 ch 69 S L A  1987; a m  § 1 ch 83 S L A  1987; a m  8 7 
ch 66 S L A  1988; a m  § 1 ch 10 S L A  1990)

Revisor's notes. — Paragraphs (23)- who committed the offense w ith the defcn-
(26) of subsection (c) were enacted n3 (19)- dant."
(22). Renumbered in 1982. The 1988 amendment, in paragraph

Cross references. — For consider- (c)(18), divided the formerly undivided
ations in  imposing sen1 race, see AS language into nn introductory paragraph
12.6b.005 nnd note to AS 12.55.120; for nn(i subparagraph (A), nddcd "or” at tlie
legislative purpose of ch 46. SLA 1982, cnd of 3ubpnrngrnph ,A)) nnd nddcd Bub.
see 5 1, ch. 45, SLA 1982, m the Tempo- pDrngrnph (,3)
rnr y nnJ Special 1Qnr The 1990 amendment added paragraphsEffect of amendments. — The 1986 . w„7v , . ./OQl Y b *
amendment added "that would be consid- n.n; . ’
orcd a prior felony conviction under AS Leg is lative history reports. -  ,em  re -
12.55.145(a)(2)" at the end or paragraph Port on ch- 102*0S,JA 1980 (I1CS CSSR
(c)(20). 511), see 1980 Senate Journal Supple-

The first 1987 amendment in paragraph nient, No 44, May 29,1980 or 1980 House
(c)(22> inserted "physical or mental dis- Journal Supplement, No. 79, May 29,
ability." 1980.

The Bicond 1987 amendment aubsti- for House letter of intent on ch. 66,
tutcd the present language of paragraph SLA 1988 (CSHB 237 (Jud)), which
(d)(12) for "the defendant assisted author- amended this section, see 1988 House
ities to detect or apprehend other persons Journal 2330-2337.
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I. G E N E R A L  CO N S ID ER A T IO N .

Cons titu t iona lity  of presum ptive 
sentencing prov is ions . — See notes un ­
der same heading, AS 12.S5.I25. Nell v. 
Slnte, 642 P.2d 11)61 (Alnskn C l. App. 
19821.

Leg is lative in ten t reflected. — The 
presumptive sentence e provisions con­
tained in AS 12.55.125 nnd this section 
reflect the legislature’s intent to assure 
predictability nnd uniformity in sen­
tencing hy the use of fixed and relatively 
inflexible sentences, statutorily pre­
scribed, for persons convicted of second or 
subsequent felony offenses. Juneby v. 
State, 641 P.2d 823 (Alnskn Ct. App.
1982), modified on other grounds nnd nfl’d 
on rehearing, 665 P.2d 30 (Alnskn C l. 
App. 1983).

Sentencing genera lly . — It is not fun­
damentally unfair for the trial court to 
sentence for a lesser offense hnsed upon 
nn assumption, supported by verified 
fncts, that the defendnnl committed n 
higher olfense. Schnecker v. Stale, 739 
P.2d 1310 (Alaska Ct. App. 1987).

Com parison of purposes of AS 
12.55.125 nnd this section. — Tho pur­
pose nf applying presumptive sentencing 
to n second nr subsequent felony olfenJor 
under AS 12.55.125 cnnnol properly be 
equated w ith the purpose served by the 
provisions of this section relating to en- 
iinnre inenl of presumptive sentences upon 
proof of specified aggravating factors. Fry 
v. Stntc, 655 P.2d 789 (Alnskn C l. App.
1983).

L im ited use o f both suspended jn i l 
lim e nnd probation  is perm itted under 
this section. Lncqucmenl v. Stnle, 644 
P.2d 356 (Alaska Ct. App. 19821. See also 
Friedbcrg v. Stale, 663 P.2d 558 (Alasko 
Ct. App. 15183).

Sentences for sexua l assaults. — Re­
view of cases which address sexunl ns- 
snulls invo lv ing both adult nnd child v ic ­
tims supports a sentencing rnnge for ag­
gravated offenses of 10 to 15 years, nnd

use of Atki ison nnd Depp ns bcnchmnrks 
for determ ining the kind of conduct war­
ranting n sentence w ith in that range. 
These bcnchmnrks are applicable to a ll 
nggrnvnled cases because of: (1) multip le 
victims; (2) multip le nssaults on a single 
victim; or, (3) serious injuries to one or 
more victims. Stole v. Andrews, 707 P.2d 
900 (Alnskn Ct. App. 1985), n(fd, 723 P.2d 
85 (Alaska 1986).

Sentence uphe ld . — Sec Montes v. 
State, 669 P.2d 9G1 < Mnskn Ct. App.
1983).

Where defendant received a ten-year 
presumptive sentence for attempted first- 
degree murder ob n second felony offender 
nnd uppcnlcd on the ground thnt the trial 
court gave insufficient consideration to 
former pnragrnph (d)(8) of this section, the 
m itigating factor thnt his prior felony of 
burglary was n less serious crime than the 
present offense, the court of nppenlB held 
thnt the trial judge’s decision to give the 
mitigntor litt le  weight because he 
stressed general deterrence nnd affirma­
tion of community norms wns appropriate 
nnd the sentence wns not clearly m is­
taken. Stnnel v. S lnle, 697 P.2d 1050 
(Alnskn Ct. App. 1985), a(Td, 718 P.2d 948 
(Alaska 198G).

Sentence of eight-year presumptive 
term for first-degree sexunl abuse of n 
m iner nnd concurrent sentences of three 
yenrs for two counts or second-degree sex­
unl nbuse of a minor to run concurrently 
w ith the eight-year term were upheld. 
The defendant’s continued efforts to jus­
tify his conduct ns "sex education" nnd his 
only lim ited acceptance nnd understand­
ing of the grave risks of psychological 
dnmnge to children that his conduct pre­
sented led the court of appeals to conclude 
the tria l judge was not clearly erroneous 
in concluding Hint the m itigating fnctor of 
conduct nmong .the lenst serious in  the 
definition of the olfense wob not estab­
lished by clear nnd convincing evidence. 
S.B. v. State, 706 P.2d 695 (Alaska Ct. 
App. 1985).
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Where a trinl judge found, based upon 
substantial evidence in tho form of defen­
dant’s pnst proven crim inal record, thnt 
defendant would remain a dnngcr In the 
community for the remainder of his life, a 
sentence of 97 yenrs with 32 years sus­
pended wns not clcnrly mistaken. 
Contreras v. Stnte, 767 P.2d 1169 (Alaska 
Ct. App. 1989).

Imposition of nn aggravated presump­
tive term of ten yenrs for nonalcohol-rc- 
Inted vehicular manslaughter and a con­
secutive suspended four-year sentence for 
assault in the second degree wns not 
clearly mistaken, where defendant’s cal­
lousness nnd irresponsibility were ev i­
denced by his conduct in eluding police 
officers, racing down n highway, and run­
ning red lights before collid ing with nn- 
other vehicle. Barney v. State, 786 P.2d 
925 (Alaska Ct. App. 1990).

-Sentence of ten yenrs w ith four yenrs 
suspended, in the case of a first oITender 
convicted of six counts of sexunl nbuse of a 
minor in the second degree, wns affirmed, 
where defendant wns the victim's music 
teacher and his nbuse of the student- 
tencher relationship made it on exception­
a lly  aggravated case. Oslcrbnck v. Stale, 
789 P.2d 1037 (Alaska Ct. App. 1990).

Thrce-ycnr sentence for failure to ap­
pear wns not clearly mistaken, where de­
fendant had been convicted of three or 
more prior felonies nnd the sentencing 
judge wns entitled to tnkc into nccount de­
fendant's long history of alcohol abuse and 
record of offenses in concluding thnt his 
prospects for rehabilitation were guarded. 
Hayes v. State, 790 P.2d 713 (Alnskn Ct. 
App. 1990).

Sentence not uphe ld . — Where a de­
fendant wns sentenced to consecutive sen­
tences of 10 years for burglary in the first 
degree, 20 years for robbery in the first 
degree nnd 10 yenrs for nsssult in the sec­
ond degree made consecutive to a previ­
ously imposed eight-year sentence for 
shooting w ith intent to wound, the case 
wri3 remanded for resentencing of the de­
fendant as a 6ocond-felony offender w ith a 
total sentence, including the unscrved 
portion of the previous sentence, not to 
exceed 40 yenrs. Larson v. Stnte, 688 P.2d 
592 (Alaska Ct. App, 1984).

A sentence of twen’y-four yenrs with 
four yenrs suspended, upon conviction of 
three counts of sexual abuse of a minor in 
the first degree, wns clcnrly mistaken, 
where the trial court did not address the 
ton- to fiflecn-ycnr benchmnrk entnb- 
lishcd in prior decisions concerning nggrn­

vnled cases of sexunl nssnnlt, nnd nothing 
in  the record established that n sentence 
in  excess of fifteen yenrs wob necessary to 
protect the public. Mosier v. Stnte, 747 
P,2d 548 (Alnskn Ct. App. 1987).

Imposition oTconsecutive terms totaling 
23 years of unsuspondod imp isonmcnl 
wns clearly mistaken, where, although de­
fendant wns convicted for multip le bur­
glaries, the record fniled to support the 
inference that he wns incapable of being 
deterred or rehabilitated, or that the pro­
tection of the community required his iso­
lation for a period of 23 yenrs. Rumpus v. 
Stnte, 776 I’.2d 329 (Alnskn C l. App.
1989).

A pp lied  in K imhrell v. S ln le , 647 P.2d 
618 (Alnskn Ct. App. 1982); Scnrs v. 
Stnte, 653 P.2d 349 (Alnskn Ct. App.
1982); Erhnrt v. Stole, 656 P.2d 1199 
(Alnskn Ct. App. 1982); Seymore v. Stnle, 
655 P.2d 786 (Alnskn Ct. App. 1982); 
Goulden v. State, 656 P.2d 1218 (Alaska 
Ct. App. 1P33); Hansen v. Slate, 657 P.2d 
862 (ALdkn Ct. App. 1983); Reynolds v. 
Stnte, 664 P.2d 621 (Alaska Ct. App.
1983); Ilnsslcn v. SIM.!, 667 P.2d 732 
(Alnskn Ct. App. 1983); State v. Coats, 
669 P.2d 1329 (Alaska Ct. App. 1983); 
Shaw v. Stnte, G73 P.2d 781 (Alnskn Ct. 
App. 1983); Lee v. Slnte, 673 I’.2d 892 
(Alaska Ct. App. 1983); Contreras v. 
State, 675 I*. 2d 654 (Alaskn Ct. App.
1984); Wnlsh v. S ln le, 677 P.2d 912 
(Alnskn Ct. App. 1984); Depp v. Stntc, 686 
P.2d 712 (Alaska Ct. App. 1984); Wells v. 
State, 687 P.2d 917 (Alaska Ct. App.
1984); Travelstcad v. Stnte, 689 P.2d 494 
(Alnskn 1984); Gregory v. Stnle, 689 P.2d 
508 (Alaskn 1984); Wortham v. State, 689 
P.2d 1133 (Alnskn 1984); Carlson v. State, 
696 P.2d 178 (Alaska Ct. App. 1985); 
Bcnboe v. State, 698 P.2d 1230 (Alnskn 
Ct. App, 1985); Hart v. State, 702 P.2d 
651 (Alnskn Ct. App. 1985); Thomas v. 
Stntc, 710 P.2d 1017 (Alaska Ct. App.
1985); Rcsek v. State, 715 P.2d 1188 
(Alaska Ct. App. 1986); Dymcnstein v. 
Slnte, 720 P.2d 42 (Alaskn Ct. App. 1986); 
Ecklund v. Stnte, 730 P.2d 161 (Alaska 
Ct. App. 1986); Parks v. StBte, 731 P.2d 
597 (Alaska Ct. App. 1987); Sm ith v. 
Stnte, 745 P.2d 1375 (Alaska Ct. App.
1987); Covington v. Stnte, 747 P.2d 650 
(Alnskn Ct. App. 1987); Upton v. State, 
749 P.2d 386 (Alnskn Ct. App. 1988); 
Ciervo v. Stnte, 756 P.2d 907 (Alnskn Ct. 
App. 1988); Robison v. Slntc, 763 P.2d 
1357 (Alaska Ct. App. 1988); Hale v. 
Stnte, 764 P.2d 313 (Alnskn Ct. App.
1988); Holtzheimer v. Stale, 766 P.2d
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1177 (Alnskn Ct. App. 1989); Massey v. 
Stale. 771 P.2tl 1131 (Alnskn Ct. App.
1989); Palmer v. State, 770 P.2d 29G 
(Alnskn C l. App. 19B9); Dnrretl v. Stnte, 
772 J’.2d 559 (Alnskn Ct. App. 1989); 
Clmrlc.s v, Stntc, 780 P.2d 377 (Alnskn C l. 
App. 1989); Schuonemnnn v. Slnte, 781 
P.2d 1005 (Alnskn C l. App. 1989); Ilnycs 
v. State, 785 P.2d 33 (Alnskn Ct. App.
1990); iln rr is  v. Stnte, 790 P.2d 1379 
(Alnskn Ct. App. 1990).

(Quoted in  Lnuslorcr v. Stntc. 093 P.2d 
8G7 (Alnskn Ct. App. 1985); Marin v, 
Slntc, G99 P.2d 88G (Alaska Ct. App.
1985); Hancock v. S ln le, 700 P.2d 1164 
(Alaskn Ct. App. 1985).

Stntcd in Tucklie ld v. Stnle, 021 !\2d 
1350 (Alnskn 1981); Horn v. Stnte, G33 
P.2d 1021 (Alaska Ct. App. 1981); Linn v. 
Stale, G58 P.2d 150 (Alaska C l. App. 
1983); Stnte v. RnstopsolT, G59 P.2d 630 
(Alnskn C l. App. 1983); Stnte v. Brinkley, 
G81 P.2d 351 (Alnskn C l. App. 198-1); 
Bynum v. State, 708 P.2d 1293 (Alnskn 
C l App. 1S85); Thnmns v. Stntc, 710 P.2d 
1017 (Alnskn Ct. App. 1985); Tulowetzke 
v. Stnle, Dep't of Pub. Safely, 7-13 P.2d 
358 (Alnskn 1987); Ortberg v. Slnte, 751 
P.2d 13G8 (Alnskn C l. App. 1988); Stcwnrt 
v. Stnte. 7GG P.2d 900 (Alnskn C l. App.
1988).

C ited in Whittlesey v. Slntc, G2G P.2d 
10GG (Alnskn 19801; Lnw v. State, 624 
P.2d 281 (Alnskn 1981); Lcuch v. Slntc, 
G33 P.2d 100G (Alnskn 1981); T r ilt  v. 
Slate, 625 P2d 882 (Alnskn C l. App.
1981); Nenkok v. Stntc, 053 P.2d G58 
(Alnskn Ct. App. 1982); Knrr v. Slntc, GGO 
l ’.2d 450 (Alaskn Ct. App. 1983); Howard 
v. State, GG4 P.2d 603 (Alnskn Ct. App.
1983); Martin v. Stnte, 6G4 P.2d 612 
(Alnskn Ct. App. 1983); Henthcock v. 
Stnle, 670 P.2d 1155 (Alnskn Ct. App.
1983); Mnnl v. Stnte, 670 P.2d 708 
(Alaskn C l. App. 1983); Lloyd v. State, 
672 P.2d 152 (Alaska Ct. App. 1983); 
Slinw v. Stnte, 677 P.2d 259 (Alaskn Ct. 
App. 1984); Cordes v. Stale, 676 P.2d 611 
(Alaska Ct. App. 1984); F link  v. State, 
683 P.2d 725 (Alaskn C l. App. 1984); At­
kinson v. Stale, 699 P.2d 881 (Alnskn Ct. 
App. 1985); Richey v. Stale, 717 P.2d 407 
(Ainskn Ct. App. 1986); Kuvnns v. State, 
717 P.2d 855 (Alnskn Ct.. App. 1986); 
Whitlow v. Stale, 719 P.2d 2G7 (Alnskn 
Ct. App. 1986); Gibson v. Slntc, 719 l ’.2d 
687 (Alnskn Ct. App. 1986); Ewell v, 
Stnte, 730 P.2d 164 (Alaska Ct. App.
1986); S ln le v. Kriegcr, 731 P.-2d 592 
(Alnsl n Ct. App. 1987); Folsom v. Slnte, 
734 P.2d 1015 (Alaska Ct. App. 1987);

Swcclin v. Stnte, 744 P.2d -124 (Alnskn Ct. 
App. 1987); Bond v. Slnte, 747 P.2d 546 
(Alaska C l. App. 1987); Comegys v. State, 
747 P.2d 554 (Alnskn Ct. App. 1987); 
Kirby v. State, 748 I’.2d 757 (Alnskn C l. 
App. 1987); W in lhcr v. Str.tc, 749 P.2d 
I35G (Alaska Ct. App. 1988); Monroe v. 
Slntc, 752 P.2d 1017 (Alaskn Ct. App. 
19881; Howell v. Stntc, 708 P.2d 103 
(Alnskn Ct. App. 1988); GobrielofT v. 
Slnte, 758 P.2d 128 (Alnskn Ct. App. 
1988); Jnnseti v. Stnte, 764 P.2d 308 
(Alnnkn Ct. App. 1988); Lnwrence v. 
Stnle, 764 P.2d 318 (Alnskn Ct. App.
1988); Luopkc v. Slntc, 765 P.2d 988 
(Alnskn Ct. App. 1988); Fowler v. Stntc, 
766 P.2d 588 (Alaska Ct. App. 1988); 
Newell v. State, 771 P.2d 873 (Alnskn Ct. 
App. 1989); Ham ilton v. Stnte, 771 P.2d 
1308 (Alnskn Ct. App. 1989); L 'Hnrt v. 
Stnle, 781 P.2d 989 (Alnskn Ct. App.
1989).

I I .  A D JUSTM EN T  O F 
P R ESU M P T IV E  S EN TEN CES  

G EN ERA LLY .
Term  subject to m od ifica t io n . — The 

presumptive one-year term imposed by 
AS 12.55.125(e)(3), nnd by extension
(d)(3), nre subject to modification because 
of nggrnvnting or m itigating factors ns 
well ns possible referral to a three-ju-’re 
pnncl like n il other presumptive sen­
tences. Edwin v. S ln le, 762 P.2d 499 
(Alnskn Ct. App. 1988).

Two-step proccns. — The adjustment 
of a presumptive sentence for nggrnvnting 
or m ilig a lin g  fnclors essentially involves 
a two-step process: The first Btcp, nn ev i­
dentiary one, is comprised of estnbliBhing 
existence of specially alleged factors, nnd 
under subsection (0 of this section each 
alleged factor must be proved by clenr nnd 
convincing evidence, nnd the proponent of 
the fnctor bears the burden of proof. The 
second step, however, involves n judgmen­
tal element rnthcr than nn evidentiary 
one nnd requires nn evnluntion by the 
court of factors thnt hnve been estab­
lished, nnd n determination of the extent 
to which the factors w ill justify nn upward 
or downward adjustment of the applicable 
presumptive term. Juneby v. State, 665 
P.2d 30 (Alaska Ct. App. 1983).

Adjustm ent on bnsis of nons ln tu tory  
m it ig a t ing  fnctor. — For purposes of fu­
ture cases, when a case invo lv ing a pre­
sumptive term in excess of four years is 
referred to the three-judge pnnel on the 
sole bnsis of n nonstntulory m itigating 
fnctor, imposition by the panel of a sen-
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tcnce below 507c of the presumptive term 
w ill normally be deemed innpproprinlc 
nnd clearly mistaken unless the pnnel ex­
pressly concludes thnt such n sentence is 
required to avoid mnnifcst injustice, a l­
though the pnnel linn jurisd iction to im ­
pose a sentence of less thnn 60% of the 
presumptive sentence. Stnte v. Price, 740 
P.2d 476 (Alnskn Ct. App. 1987) (not np- 
plying rule in present cases).

Ad justm ent n ju d ic in l function . — 
The tnsk of determ ining the nmount by 
which a presumptive sentence should he 
increased upon proof of nn nggrnvnting 
fnctor is not nn evidentiary one for which 
the state is responsible, but n jud ic in l one 
for which the court is responsible. Juneby 
v. State, G65 P.2d 30 (Aluskn Ct. App.
1983).

Sen tenc ing  poworn o f three-judge 
pnne l nre not sub ject to restriction u n ­
der subsection (n)(2). State v, Price, 730 
P.2d 159 (Alaska Ct. App. 1986).

D ev ia t io n  from presum ptive sen­
tence not nutom ntic. — It i3 nppnrent 
from the Inngungc contnincd n l the begin­
n ing of subsections (c) nnd (d) or this sec­
tion that increases or decreases of pre­
sumptive terms should not bo the nulo- 
m nlic consequence when nggrnvnting nr 
m itigating factors nre proved. Juneby v. 
State, 641 P.2d 823 (Alnnkn C l. App. 
1982), modified on o ilier grounds nnd offd 
on rehenring, GG5 P.2d 30 (Alnnka Ct. 
App, 1983).

Nature o f crim e chnrgcd . — In order 
to determine tlie realistic impact thnt 
proof of an aggravating or m itigating c ir­
cumstance should have on adjustment of a 
presumptive sentence in nny given case, it 
is essential to consider not only the spe­
cific conduct constituting the aggravating 
or m itigating fnctor, but also the nature of 
the crime charged. Juneby v. Stnte, 641 
P.2d 823 (Alaska Ct. App. 1982), modified 
on other grounds and nfTd on rehearing, 
665 P.2d 30 (Alaska Ct. App. 1983).

A p p lica t io n  of Chnney  cr iter in . — 
When the presumptive sentencing provi­
sions of AS 12.65.125 nnd thiB section np­
ply, the criteria of Stnte v. Chnney, 477 
P.2d 441 (Alaska 1970), are no longer of 
primary importnncj in determ ining the 
sentence. Juneby v. Stnle, 641 P.2d 823 
(Alnska Ct. App. 1982), modified on other 
grounds nnd nlTd on rehearing, 665 P.2d 
30 (Alnska Ct. App. 1983).

When applied to the adjustment of a 
presumptive sentence, the Slnte v. 
Chnney, 477 P.2d -141 (Alaska 1970), 
analysis, an slated in  AS 12.G5.005,

should not lie brondoned into n consider­
ation of n il circumslnnces of the ofiTense, 
ns if  the sentence were lining imposed 
nnew, without regard for the presumptive 
term. Instead, consideration of the 
Chnney criterin should focus specifically 
on the nggrnvnting nnd m itigating con­
duct in the particular cnsi The presump­
tive term should remain ns the storting 
point of the analysis, nnd the Chancy cri­
terin should be employed for the lim ited 
purpose of determ ining the extent to 
which the totality of the nggrnvnting nnd 
m itigating fnclors w ill justify dcvintion 
from the presumptive term. Juneby v. 
Stnte. 641 P.2d 823 (Alnskn Ct. App. 
1982), modified on other grounds and nll’d 
on rehenring, 665 P.2d 30 (Alnskn Ct. 
App. 1983).

When n defendant violates probation, 
the court must npply the Chnney criterin. 
emphnsizing the originnl ofTcnse, the of­
fender, nnd the defendant's intervening 
conduct. The fact Hint the probnlioner vio­
lated probation or broke an agreement, 
standing nlone, ennnot be given primary 
consideration. Iic lzner v. S ln le, 768 P.2d 
1150 (Alaskn Ct. App. 1989).

Extent of physicn l in ju ry . — In order 
lo juH lify n sulm lan liiil increase in the pre­
sumptive term the prosecution must lionr 
the burden of making a clenr nnd convinc­
ing showing thnt the injuries were un­
usual in nature or uncharacteristically se­
vere. Juneby v. Stnte, 641 P.2d 823 
(Alaska Ct. App. 1982), modified on other 
grounds nnd nlTd on rehearing, 665 P.2d 
30 (Alaskn Ct. App. 1983).

Progressive ly greater Increases in  
the presum ptive term w ill be justif ied  
ns the in ju r ies  in flicted incrcnse in se­
verity; more substantial increases should 
be reserved for the most severe category of 
injuries which nre those included within 
the definition of "serious physical injury” 
under the provisions of AS 11.81.900. 
Juneby v. Stnte, 641 P.2d 823 (Alaska Ct. 
App. 1982), modified on other grounds and 
nfTd on rehenring, 665 P.2d 30 (Alaska 
Ct. App. 1983).

Ev id ence introduced nt tr ia l may be 
considered, — A trial court, in conduct­
ing a henring pursuant to Cr. R. 32 to de­
termine whether m itigating nnd nggrn­
vnting fiictors have been established, may 
consider evidence previously introduced 
nt trial thnt resulted in conviction for 
which sentencing is being imposed. Wolf 
v. State, 647 P.2d 609 (Alaska Ct. App.
1982).

B e lie f that defendant comm itted
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perjury n l Ir in l. — A sentencing judge 
limy (like into ncrm inl his lie lie l Hull the 
defendant committed perjury nt his Irin l 
lint tlie judge inny do so only to the extent 
Ilin l (lie aliened perjury is used liy him  ns 
indicia to determine the defendant's po- 
len lin l for rc linh ilitn liu ii, thus it is im ­
proper to enhnnen the sentence ns punish­
ment for the alleged perjury. I ’yrdol v. 
Slnte, f.17 I’.2d RI3 (Alnskn 1980); Oole- 
iiiiin  v. Stnle. G2I P.2d 869 I Alaskn 1980). 
cert, denied, >164 U.S. 1090, 102 S. C l. 653, 
70 l„ Mil. 2d 628 (1981).

State w ithout d iscret ion to suppress 
factors. - Although the stnte him discre­
tion whether or not to institute n prosecu­
tion, the stnle hns no discretion to sup­
press evidence of past convictions or ng- 
grnvnling or m itigating fnclors. lln r lle y  
v. Slntc, 663 P.2d 1062 (Alnskn C l. App.
1982).

Suspension of erroneously in ­
creased sentence imm ateria l. — Where 
the court did not find nggrnvnting circum­
stances, increasing of the presumptive 
sentence was error even though (lie in ­
creased sentence wns suspended. 
McMnnners v. Stnle, G60 l ’.2d 414 
(Alnskn C l. App. 1982).

Increased sentence uphe ld . — See 
Langton v. Stnte, GG2 P.2d 954 (Alaskn 
Ct. App. 1983); W illard v. Slntc, GG2 P.2J 
971 (Alnskn Ct. App. 1983); Itoherls v. 
Stnte, G80 P.2d 503 (Alnska CL. App.
1984).

Where (• defendnnl wns a first-felony of­
fender for presumptive sentencing pur­
poses hut he hnd been convicted or several 
serious misdemeanors, nnd incestuous 
conduct with his daughter hnd gone on for 
several years nnd involved full inter­
course, a sentence of five yenrs w ith two 
years suspended wns not excessive though 
his sentence exceeded two years, tho pre­
sumptive sentence for a second-felony of­
fender convicted of a class C felony, be­
cause the ense could he termed excep­
tional. Theodore v. Slnte, G92 P.2d 987 
(Alnskn Ct. App. 1985).

Scope of rev iew . — See notes under 
heading "Review of presumptively im ­
posed sentences," AS 12.55.120. Juneby v. 
S ln le, G41 P.2d 823 (Alnskn Ct. App.
1982), modified on other grounds nnd nlTd 
mi rehearing, GG5 P.2d 30 (Alnskn C l. 
App. 1983).

I I I .  AGGRAVATING! A N I 
M IT IG A T IN G  FACTORS .

A. Aggravating Fnctors G cnorn lly .
Fnclors not enum crn lcd  In subsec­

tion (c). — Superior court erred in Inking 
into consideration nggrnvnting fnclorn 
which were not enumerated in subsection 
(c) of this section nt the time of sentenc­
ing. Woods v. Slate, G57 P.2d 184 (Alnskn
1983).

V ictim 's phys ica l In jur ies . — Since 
the victim's physical injury is not a neces­
sary element of the crime of sexual as­
sault in the first degree, the Btipcrior 
court properly considered the victim's 
physical injuries as mi nggrnvnting factor 
in sentencing '.lie defendant. Woods v. 
Slate, GG7 P.2d 18 ' I Alnskn 1983).

M anner in  w h ich  crim e comm itted. 
— In evaluating n defendant ns n worst 
offender for the purpose of imposing n 
maximum sentence, the manner in which 
the crime wns committed as well ns the 
defendant's character nnd background nre 
significant. Nnpayonnk v. Stnte, Ct. App. 
Op. No. 1041 (File No. A-2672), P.2d 

(1990).
T he  le rn i "d c lib o rn lc  cruelty," ns 

used in subsection (c)(2) or this section 
must he restricted to instances in which 
pnin, whether physical, psychological, or 
emotional, is inflicted gratuitously or ns 
an end in itself. Conversely, when the in ­
fliction nf pnin or in jury is merely n direct 
means to accomplish (lie crime charged, 
the lest for establishing the nggrnvnting 
fnc'or of deliberate cruelty w ill not he 
met. Juneby v. Stntc, G41 P.2d 823 
(Alnskn C l. App. 1982).

Deliberate cruelty is conduct which in ­
volves gratuitously inflicted torture 
olcnce. Jones v. S ln le, 7G5 P.2d ii)7 
(Alnskn Ct. App. 1988).

F ind ing thnt defendnnl convicted ol sec­
ond-degree murder acted w ith deliberate 
cruelty wns not clenrly mistnken, 
Komnkhuk v. Stnle, 719 P.2d 1045 
(Alnskn Ct. App. 198G).

A pp lica b ility  of (c)(4). — Mere posses­
sion of n dangerous instrument docs not 
satisfy the requirements of (c)(4). 
Abdulhnqui v. Stnle, 728 P.2d 1211 
(Alnskn Ct. App. I98GI.

The  tr in l court erred in  con c lud ing  
thnt the ngg rnvn lo r in  pnrngrnph (c)(5) 
hnd been cstnb lishcd where the finding 
of vu lnerability wns bnsed solely upon nn 
environmenlnl fnctor, thnt the victim  wns 
in her own npnrlm cn l where she hnd n 
right to be protected. Brnntcn v. Stntc, 
705 P,2d 1311 (Alnskn Ct App. 1"35).

Pnrngrnph (c)(8) construed. — While 
it nppenrB thnt the legislature wonted tho 
aggravating fnctor in pnrngrnph (c)(8) 
brondcned to include sufficiently verified
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prior crim inal behavior other than convic­
tions, there is no indication (hat the legis­
lature intended to further broaden the ag­
gravating factor to include n single prior 
incident nf oggrnvnted assaultive bclinv- 
ior. Nnshonlonk v. Slntc, 744 F.2d 420 
(Alnskn C l. App. 1987).

A pp lic a b ility  of (c)(8). — The slntc 
court of nppenls interpreted the current 
version of pnrngrnph (c)(8) ns applying 
only to crim inal conduct which arose nflcr 
the effective dntc of the 1J82 amendment 
of the pnrngrnph to ovoid nn ex post fncto 
Inw problem. Newsom v. S ln le, 725 P.2d 
5G1 (Alnskn Ct. App. 198G).

Ino rd ina te  w e ight g iven to serious­
ness o f p r io r conv ic tion . — Composite 
term of sixty yenrs upon conviction of two 
counts of sexual nbuse of n minor in the 
first degree wns clenrly mistnken, and the 
ense wns rcmnnded for imposition of n 
total sentence not to exceed sixty years 
w ith ten years suspended, where thu sen­
tencing court's reliance upon the serious­
ness of defendant's prior murder convic­
tion placed inordinate nnd disproportion­
ate weight on a single aggravating factor. 
Murray v. S ln le, 770 P.2d 1131 (Alnskn 
Ct. App. 1989).

P r io r nssnu ltivc conduct cons id ­
ered. — Tria l court, in imposing sentence 
upon n conviction for sexunl assault in the 
first degree, did not err in considering the 
assaultive conduct which occurred during 
defendant’s prior felony (burglary) in «'• - 
tcrm in ing thnt the stnte established .tie 
nggrnvnting fnctor set forth in subsection 
(c)(8). Knnknnton v. Stnte, 7G5 P.2d 101 
(Alnskn Ct. App. 1988).

"Most serious conduct inc luded ."  — 
The legislative history of pnrngrnph
(c)(10) of this section mnkes it clenr that 
the drnRers of this provision intended 
thnt the determination of whether nn of- 
f-.ider’s conduct "wns nmong tho most se­
rious conduct included in the definition of 
thnt. offense" wns to be bnsed on nn assess­
ment of the specific fncts of ench ense, 
viewed in relation (o the most serious po­
tentia l conduct constituting the offense 
charged. Juneby v. Stole, G41 P.2d 823 
(Alnskn Ct. App. 1982), nfTd in pnrt, GG5 
P.2d 30 (Alnskn Ct. App. 1983).

In  order to find nn nggrnvnting fnclor 
under subsection (c)UO) of this section, it 
is not ncccssnry lo establish (lint there nre 
no other coses involv ing more serious con­
duct; it is sufficient if  the olfense falls 
w ith in  the gencrnl clnss of the most seri­
ous offenses. Peetook v. Stnte, G55 P.2d 
.308 (Alnskn Ct. App. 1982).

Since n find ing nf "most serious con­
duct" under pnrngrnph(cl(l(>) of this sec­
tion would he bnsed pnrtly on other speci­
fied nggrnvnting fnclors, this fnctor 
should properly he viewed ns subsuming 
the nggrnvnting fnclors on w liich it is 
bnsed. Peetook v. Stnte, G55 P.20 1308 
(Alnskn C l. App. 1982).

AS 12.55.155(cl( 10) stresses conduct in ­
volved in specific iilfcnse under consider­
ation rnlhor than personal chnrn<-lcrislics 
of offender nml requires compnrison of 
conduct constituting crime in question 
with o ilier conduct which would satisfy 
elements of the olfense. HrezennlT v. State, 
G58 P.2d 1359 (Alnskn Ct. App. 1983).

Defendant's repented acts over n five- 
year period of sexual molestation of 12- 
yonr-old adopted daughter nnd resultant 
psychological dnmnge to ch ild could be 
considered ns being "nmong the most seri­
ous conduct" und r AS 12.55.155(0)110) 
and thus may justify a sentence ei,unl to 
one that could linve heen imposed on an 
olfemK - wh , used n firearm or caused se­
rious physical in jury lo nn older victim  as 
o result of a single isolnled nssnult. Eckcr 
v. Stnic, 656 P.2d 577 (Alnskn C l. App,
1982).

While no violence wns involved, trinl 
court properly found l l in l appellant's cm- 
bczzlcmcntof $140,000 from her employer 
over n onc-ycnr period wns among the 
most serious conduct prescribed hy the 
slntulo nml served to distinguish it from 
prior enses in which substantial sentences 
for embezzlement were disapproved, nnd 
eight-ycnr sentence with four yenrs sus­
pended wns not excessive. Brezonoff v. 
Stnte, 658 P.2d 1359 (Alnskn Ct. App.
1983).

The court could properly consider the 
nmount of dnmnge cnused to n commercial 
building, the value of the Irnctor-trailcr 
the defendant took nfter entering the 
build ing, and the fact nf its use and aban­
donment ns rircumstni'-v's constituting 
the "most serious conduct" for burglnry in 
the second degree. Mnrtin v. Stnte, 704 
P.2d 1341 (Alnskn Ct. App. 1985).

In  imposing sentence for nttemplcd ns- 
snult in the first degree since tlie trinl 
court cnuld find thnt defendant's actions 
were in part premeditated (i.e., Hint, nt the 
lensl he foresnw pliysicnl in jury, if  not se­
rious physical in jury, to victim), increas­
ing the presumptive term hy one year of 
incarceration was not clenrly mistnken, 
nor wns the court clenrly mistnken in con­
cluding tlint defi ad,nit's conduct wns 
nmong the most serious w ith in  the defini-
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lion nr (lie oUcnsc tn which hn pled no con­
test. Sclmcckcr v. Stale, 739 l ’.2d 1310 
(Alaska (Jt. App. 19871.

Paragraph (e)(lll) reflects at least 
two d is tinct leg is la tive interests; There 
is n public interest in having the duties of 
public safety officers carried out effi­
ciently and free from hindrance; there is a 
separate interest in nvoiding the addi­
tional possibility of public danger gener­
al ed whenever o safely nhicer is chal­
lenged or hindered in the execution of his 
duties, (iilhrcnth v. Stale. (Kilt l ’.2d 1354 
iAlnska C l. App. 19H:||.

Paragraph (c)tl.'l) construed. — 
Nothing in the legislative history sup­
ports the suggestiiai that paragraph 
tell 131 is lo he applied only when the of­
fense for which the defendant is heing 
sentenced is itself susceptible lo the char­
acterization of heing "directed at” some­
one; rather this paragraph p la in ly slates 
only that the conduct constituting the of­
fense must he directed at a public safety 
olTicer. G ilbreath v. Stale. 008 P.2d 135*1 
(Alaska C l. App. 19831.

The court rejected the argument thnt 
defendant's ofTcnse was "complete" when 
the police officer first snw defendant with 
the gun, before defendant wns even nwnre 
of the officer's presence, so that defen­
dant's subsequent conduct could not lie 
considered under pnrngrnph tell 131 of this 
section. Gilbreath v. Stale, 668 P.2d 135*1 
lAlnskn Ct. App. 19831.

G iv ing s ituation covered hy (c)G8). 
-- Paragraph felt 18) covers a liv ing  situa­
tion such ns Ihr.t where three men arc liv ­
ing together in the house one of them 
owns. Komnkhuk v. State, 719 P.2d 10*15 
(Alaska Ct. App. 198(11.

A pp lica b ility  of (c)( IB). — That defen­
dant's minor sexunl abuse victims were 
members of tlie social un it comprised of 
those liv ing together in the same dwelling 
ns tlie defendant serves lo aggravate the 
offense slightly; hut this nggrnvnting fnc­
tor, standing alone, would not. justify im ­
posing a sentence on a first-felony of­
fender equal to the presumptive term for a 
second-felony offender; it certainly would 
not justify n more severe sentence than n 
secondTelony offender would receive. Olp 
v. Stnle. 738 P.2d 1117 (Alaskn C l. App. 
19871 (decided prior to 1988 amendment).

lOrrors in  ap p ly in g  pnrngrnph 
(rt(20). — The sentencing judge erred in 
applying paragraph tcl(2(l! ns an aggra­
vating factor where the defendnnl wns on 
I inflation for offenses flint were felonies 
in Oregon but were not felonies under

Alnskn law; AS 12.55.1*15 npplies in defin­
ing what n "felony charge or conviction" is 
for purposes of pnrngrnph (cll20). Kuvnns 
v. Stntc, 595 P.2d 084 (Alnskn Ct. App. 
19851.

Paragraph (c)(2l) construed. — The 
term "criminal history" in subsection
(c)t2I) does not connote or denote past 
crim inal convictions, hut merely pant con­
duct violative of crim inal laws, Fngnn v. 
Stnte, 779 P.2d 1258 (Alnskn Ct. App. 
19891.

Inc idents of m isconduct "s im ila r in 
nature", — Incidents of misconduct inny 
fairly he said to he “s im ilnr in nature" if 
they involve the same type nf crime. The 
statutory requirement of sim ilarity ia sat­
isfied when a defendant who currently 
stands convicted or theft is shown to have 
been formerly convicted of other thefts. 
No additional factunl showing is needed. 
Kelley v. Slnte, 785 P.2d 567 (Alnskn Ct. 
App. 1990).

F in d in g  of nggrnvnting factor not 
erroneous. — Find ing of nn nggrnvnting 
factor, that defendant's assault was know­
ingly directed at n Inw enforcement offi­
cer, wns not clearly erroneous. Sm ith v. 
Slate, G82 P.2d 1125 (Alnskn C l. App.
1984).

Defendant conv icted ns p r ln c ip n l 
not m ino r ro le p layer. — The m itigating 
factor specified in subsection (d)(2) of Lhia 
section, that "the defendant, although an 
accomplice, played only a minor role in 
the commission of the offense," is inapp li­
cable to defendants convicted ns princi­
pals, McRcynolds v. Stale. 739 P.2d 175 
(Alnskn Ct. App. 1987).

Sentence for terroristic bom b ing . — 
Sentence of four years, w ith one year sus­
pended, for terroristic bombing wns exces­
sive, where tlie aggravating fnclors of de­
liberate cruelly nnd prior repented in ­
stances of assaultive behavior were not 
supported by the record. A llen v. State, 
759 P.2d 541 (Alnskn Ct. App. 1988).

11. M itig a ting  Factors G enera lly .
M itigating fnclors must be estab­

lished hy c lear and co n v in c in g  e v i­
dence, nnd the trial court's rejection of a 
m itigating fnctor w ill be affirmed unless 
clenrly erroneous. Degler v. Stnle, 741 
P.2d 659 (Alnska C l. App. 1987).

T r ia l court shou ld not propose non- 
statutory m it ig a ting fnctor to three- 
judge pane l where leg is lature spec if i­
ca lly  rejected thnt fnctor for in c lu s ion  
In subsection (d). Whore the legislature 
has expressly addressed a consideration,
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such ns the relationship between n defen­
dant's past conduct and his present of­
fense, and imposed lim itations on the trinl 
court’s power to consider l lm l relationship 
in m ilign lion  of sentence, the trinl court 
should not propose the snrne m itigating 
fnctor to the three-judge pnnel without 
complying w ith the lim itations; lo do so is 
to suggest a cominoii-lnw development in ­
consistent w ith legislation. Totcmoff v. 
Stnle, 739 P.2d 769 (Alnskn Ct. App.
1987).

A p p lic n h il ily  o f (d)(2) nnd (d)(9). — 
Sentencing court did not err in denying 
the defendant's request for consideration 
of (d)(2) nnd (d)(9) when 'he record sup­
ported the inference thnt the defendant 
ncled as a lookout for n robbery. 
Abdulhnqui v. Stntc, 728 P.2d 1211 
(Alaska Ct. App. 1986).

Leg is la t ive Intent In (d)(3). — Legisla­
ture intended m itigating factor provided 
in paragraph (d)(3) of this section to he 
interpreted more broadly than the defense 
of duress. The defense of duress nnd the 
related defense of necessity have been 
narrowly defined nt common Inw fo excuse 
crim inal behnvior only in very lim ited cir­
cumstances. Bell v. Stnle, 658 P.2d 787 
(Alnska Ct. App. 1983).

This section provides nn nllcvintion of 
the code’s treatment of iinperfc .l defenses, 
in thnt evidence thnt defendant in good 
faith subjectively believed facts which if 
true would Imve established a defense jus­
tify ing his conduct, but which the judge or 
jury concludes would Imve been unreason­
able under circumstances, may warrant 
m itigation of presumptive sentence. Bell 
v. State, 650 P.2d 787 (Alnska Ct. App.
1983).

A cting under com pu ls ion . — In order 
for a defendant to establish the m itigating 
fnctor thnt he ncled under compulsion, the 
compulsion must be of n sufllciently ex­
traordinary nature thnt it approaches be­
ing n defense tn the crime; a trinl judge 
could properly conclude Hint lo the extent 
a stepfather convicted of having sexunl re­
lations with his stepdaughter over five 
yenrs ncled under compulsion, it was the 
sort of compulsion which would he ordi­
nary and expected in the commission of 
this kind of offense. Bynum v. State, 708 
P.2(1 1293 (Alnskn C l. App. 1985).

C onduct in fluenced  hy serious mnri- 
tn l p rob lem  wns not action under duress 
or compulsion nf n sufficiently extraordi­
nary nnlure lo approach being a defense. 
Nashonlook v. State, 744 P.2d 4-01 Alaska 
Ct. App. 1987).

Imperfect defense test under (d)(3) 
met. — Where stnle thought enough nf 
appellant inmate's concern over fnm ily 
matters lo give him an eight-hour pass, 
and where appellant allegedly panicked 
nnd left correctional facility a few hours 
before his pass wns scheduled to com­
mence, under such circumstances, it could 
be found llm l nppellanl's crim innl conduct 
— anticipating pass hy a few hours — tml- 
nnrcd against harm he subjectively be­
lieved would occur — permanent, separa­
tion from his children — met the test of an 
"imperfect" defense under AS 12.55.155-
(d)(3) so as to reduce presumptive sen­
tence. Bell v. Stnle, 658 P.2d 787 (Alnskn 
Ct. App. 19831.

Imperfect defense test not met. — In 
prosecution for escape in the second de­
gree, defendant's evidence of homosexual 
advances toward him , hy another inmate, 
nnd of his concerns about family matters 
failed to establish m itigating factor as 
would justify reduction ofltis sentence un­
der AS 12.55.155(d 1(3). Whitmore v. 
Stnte, 657 P.2d 859 (Alnskn Ct. App.
1983).

Where defendant, offered to show that 
he had attempted lo obtain money 
through robbery because he wns desperate 
far money lo attend ni* oul-of-slnte cus­
tody hearing, it wns held that the judge 
was not clenrly erroneous in rejecting this 
m ilign lor. Degler v. Slate, 741 P.2d 659 
(Alnska Ct. App. 1987).

Cons idera tion  of m enta l state and 
mental illness . — A trin l court, in impos­
ing a presumptive sentence, may consider 
the interplay between the defendant's 
menial slnte nnd nny mental illness he 
may have in determ ining whether the de­
fendant has proved hy clenr nnd convinc­
ing evidence the requirements or para­
graph (d)(3). Hart v. S ln le , 702 P.2d 651 
(Alaska Ct. App. 1980), declin ing to over­
rule Bell v. Slate, 658 l ’.2d 787 (Alnska 
Ct. App. 1983).

A p p lica b ility  of (d)(7). — Sentencing 
courts should npply the s ln lu lory lan­
guage of paragraph (d)(7l on it cnsc-by- 
ense basis, guided hy the p la in and ordi­
nary meaning of its terms, rather than 
npnlying n restrictive interpretation of 
the m itigating factor of provocation. 
Roark v. Stale, 758 f’.2d 644 (Alaska Ct. 
App. 1988).

Trin l court did not err in rejecting ns n 
matter or law defendant's contention that 
"provocation" may he found for purposes 
of pnrngrnph (d)(7) whenever the victim's 
conduct significantly contributes, in n
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cniinnl sense, In the commission or ii 
crimn. Iionrk v. Stale, 758 I'.2d 044 
(Alaska Ct. App. 1988).

A pp lica b ility  o f (d)(9). — M itigating 
fiiclor in (d)(9) of (his section, (lint the of­
fense wns one of the lensl hoimmih included 
in the offense, applies to tho olfense of pos­
session of a conccalnhle firearm hy n felon. 
State v. LaPorle, 672 l ’.2d 466 (Alnskn Ct. 
App. 1983).

Pointing nn nnlonded functioning .44 
cnlilicr replica cnp-nnd-hnll pistol, nt an­
other person and pu lling  the trigger three 
times is not nmnni; the "least serious" 
w ith in the definition of third-degree as­
sault. Weston v. Stn1'*, 666 I1.2d l lH li 
(Alaskn C l. App. 198*1, rov’d on other 
grounds. 682 P.2d 1119 (Alaskn 1984).

for purposes of establishing llic  m it i­
gating fnctor specified in paragraph (d)(9), 
reckless conduct is not per se less serious 
thnn knowing or intentional conduct. 
Adams v. Stnle, 718 P.2d 164 (Alnskn Ct. 
App. 1986).

Where tlie defendant argued the miti- 
gnlor of "least serious conduct" should ap­
ply, since his conduct would have consti­
tuted nn attempted robbery under the for­
mer sLntuto although AS 11.41.611) in ­
cludes "nttcmpting to tnke properly” as 
robbery, it wns held that since the defen­
dant hnd pointed n landed gun at the v ic­
tim, the pr i l in l  harm created by his 
conduct was not lessened because he re­
ceived no properly, and, therefore, the 
judge wns not clenrly erroneous in reject­
ing tliiB m iligntor. Degler v. Slntc, 741 
P.2d 659 (Alnska Ct. App. 1987).

'flic m itigating fnctor in (d 1(9) where 
"the conduct constituting the offense wns 
nmong the least serious conduct included 
in the definition of the olfense" compares 
the defendant’s conduct in committing the 
offense w ith the conduct of others commit­
ting the same offense. It docs not compare 
clnsses of otrenses. Avcogannn v. State, 
757 P.2d 75 (Alaskn Ct. App. 1989).

Pnrngrnph (d)(9) would nlmosl never be 
npproprintc for consideration in a ense of 
sexual nbuse where the victim  is n 10- 
ycnr-old child. Johnson v. State, 762 P.2d 
493 (Alnska Ct. App. 1988).

Merger of m it ig a ting  fnclors. — 
Where the defendant is n lust felony of­
fender, the n iilign ting fnctor that the con­
duct is nmong the lenst serious w ith in the 
definition of the offense lends tn merge 
with the m itigating fnctor thnt the harm 
cnused hy the defendant's conduct is con­
sistently minor nnd inconsistent with im ­
position of a substantial period of impris­

onment. A llen v. Stnte, 769 P.2d 457 
(Alaska C l. App. 19891.

No error in re jecting proposed m it i­
gating fnctor. — Trin l judge did not err 
in rejecting the defendant's argument 
tlm l his conduct wns among the lenst seri­
ous w ith in the definition of first-degree 
robbery, where the robberies nppenrcd lo 
linvn been well plnnucd, were cxc ated in 
n mnnner calculated to render the victims 
relatively liclploss mid under circum­
stances Hint tended lo m in im ize tlie possi­
b ility  of n report by the victims to the po­
lice; where the.defendnnl clenrly crented 
the impression tlmt he hnd n firenrm tlm l 
he was prepared lo use; where the defen­
dant indicted physicnl injury upon one 
victim; nnd where u substantial amount of 
cash was taken. Davis v. State, 706 P.2d 
1198 (Alnskn Ct. App. 1985).

When considering whether or not the 
conduct of one convicted of issuing n bad 
check wns nmong the lenst serious w ith in 
the definition of the olTense, the monetary 
value of the bad check wns by no incnnB 
the only relevant factor; the planned nnd 
professional manner in which lie commit­
ted the olTense also relleclcd on its seri­
ousness. The scnlcncing judge did not 
abuse his discretion in  rejecting tlie pro­
posed m itigating factor. Gant v. State, 712 
P.2d 906 (Alaska Ct. App. 1986),

"Lenst serious” r ind ing  not error. — 
In robbery prosecution, finding the "least 
serious" m ilignting fnctor wns not error 
given the fact tlmt the weapon used wns 
inoperable; the nppnrcul lock of planning 
of the robbery on defendant’s part; the nge 
nf tho defendant; nnd his inck of a prior 
record. Stnte v, Uichnrds, 720 P.2d 47 
(Alnskn C l. App. 1986).

A pp lica b ility  o f (d)(l I). — Paragraph 
(dl(ll) contemplates necessities such as 
food or water; it does not include the de­
sire to attend a future court proceeding, 
such ns nn ouL-of-stntc custody hearing. 
Degler v. Stntc, 741 P.2d 659 (Alnska Ct. 
App. 1987).

A pp licn b ility  o f (c "13). — Paragraph
(d)(13) requires that t.ic trinl court look 
not only nt the defendant's past conduct 
but also nt the relationship between t.iat 
past conduct nnd his present olTense. 
TotcmolT v. Stale, 739 P.2d 769 (Alnskn 
Ct. App. 1987).

A pp lica b ility  of (d)(l4). — A trial 
judge wns clcnrly erroneous in rejecting 
the m itigating fnclor Hint nn olTense in ­
volved Binnll qunnlit. 'S of n controlled 
substance where the defendant sold one- 
bn lf gram of heroin on one occasion nnd
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ono-qunrtcr grain on another occnsion nml 
wns in possession of two to Tour sim ilar 
packets. Solitaire v. Stnic, 709 I’.2d 1334 
(Alaska C l. App. 1985).

F am ilia r ity  w ith  v ic t im . — In prose­
cution for first-degree sexunl nssnult, de­
fendant's fam iliarity w ith his victim  (his 
12-ycnr-old daughter) wns not n m itigat­
ing fnctor. Hodges v. Stntc, 660 P.2d 1203 
(Alnskn Ct. App. 1983).

C . A lcoho l or D rug In tox ica tion .

Cons titu t iona lity . — In preventing the 
court from considering ns a m itigating 
fnctor defendant's problems w ith alcohol 
abuse ns they related to his rehabilitation, 
oubsection (g) does not violate Alnskn 
Const., nrt. I, § 12, or infringe upon the 
separation ofpowcrB. Koleles v. Stnte, 660 
P.2d 1199 (Alaska Ct. App. 1983).

The exclusion of voluntary intoxication 
and chronic alcoholism ns m itigating fac­
tors in determ ining spproprinte sentences 
for those subject to presumptive scnlcnc­
ing i9 not n denial of equsl protection be­
cause the legislative rejection of these 
conditions ns m itigating circumstances is 
consistent throughout the crim inal code 
and there nre sufficient reasons to justify 
the exclusion. Wright v. Stntc, 656 P.2d 
1226 (Alnskn Ct. App. 1983).

A lcoho lism  n9 cons idera tion for sen­
tenc ing . — While voluntary intoxication 
or a history of nlcoholism cannot he con­
sidered nn nggrnvnliiig or n iilign t ing  fac­
tor for the purposes of presumptive sen­
tencing, when n vio lent crime is commit­
ted under the influence of alcohol by n 
person with n background of alcohol-re- 
latcd violence, his background should be 
considered by tho court in determining 
the extent to which rehnbilitntion w ill re­
a listica lly be accomplished hy the sen­
tence which it intends to impose. Stale v. 
Ahwinonn, 635 P.2d 488 (Alnskn Ct. App.
1981).

Incrcnsed sentence uphe ld . — The 
addition of five yenrs suspended imprison­
ment to a five-year presumptive term for 
drunk-driving manslaughter wns not 
clearly mistaken, where (he aggravating 
f ic lo r for increasing the sentence wns de­
fendant's decision to operate n motor vehi­
cle nfler having consumed enough intoxi- 
cnting liquor to raise his blood-nlcohol 
level to almost twice the legni maximum. 
Krnsovich v. State, 731 P.2d 598 (Alaskn 
Ct. App. 1987).

I). (Clements of Offense ns Factors.

Subsection (e) construed. — Subsec­
tion (o) does not purport to deal w ith l im i­
tations on the applicability of presump­
tive sentencing under AS 12.55.126 nnd 
does not preclude (lie use of n prior convic­
tion lo invoke presumptive sentencing un­
der AS 12.65.126 when that prior convic­
tion is n necessary element of the present 
ofTcn-c. Frv v. Stnte, 655 P.2d 789 (Alaskn 
Ct. App. 1983).

Tho under ly ing  po licy  of subsection
(e) of tl)is sort inn is lo avoid double pun­
ishment for the same conduct. Juneby v. 
Stole, 641 P.2d 823 (Alnska Ct App. 
1982), modified on oLhcr grounds and a il’d 
on rehenring, 6G5 P.2d 30 (Alaskn Ct. 
App. 1983).

Where vio lence nnd in ju ry  arc char­
acteristic of nn offense defined hy stat­
ute, the mere fact of some physical injury 
to the victim ns a result of the defendant’s 
conduct, though technically nn aggravat­
ing fnctor under subsection (c)(1) of Ibis 
section, w ill not justify a significant in ­
crease in tlie presumptive term. Juneby v. 
State, 641 P.2d 823 (Alaska Ct. App. 
1982), modified on o ilier grounds nnd nfTd 
on rehearing, 060 P,2d 30 (Alnskn Ct. 
App. 1983).

Since presumptive terms nre intended 
lo he applicable in typical enses, and not 
in aggrnvnted or mitiguted cases, the pre­
sumptive 10-yenr term applicable to de­
fendnnl must ho deemed to take into ac­
count the potential for violence nnd the 
likelihood of some degree of physicnl in ­
jury which is typical of the offense for 
w liich he wob convicted, first-degree sex­
ual OBsnult. Juneby v. State, 665 P.2d 30 
(Alaskn Ct. App. 1983).

M erger of nggrnvnting nnd m it igat­
ing  factors bnsed on anme in ten t nnd 
conduct of accused. — See .Juneby v. 
Stnte, 665 P.2d 30 (Alaska Ct. App. 1983).

Conduct lend ing to p r io r  conv ic tion  
as n fnctor. — Consideration ns an nggrn- 
vn ling fnctor of conduct by the defendant 
for which n separate conviction has been 
entered nnd a separate sentence imposed 
is prohibited. Juneby v. Stnle, 665 P.2d 30 
(Alnskn Ct. App. 1983).

IV . F IN D IN G S  O F  COURT .

The prov is ions of subsection (0 of 
this section must be rend to requ ire 
more thnn a pro forma, ccnclusory state­
ment that nn aggravating or m itigating 
factor hns or hns not been shown by clear 
nnd convincing evidence. Juneby v. Slate,
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(Ml l'.2d 82,') (Alnskn Ct. App. 1082). mod- 
illvtl nn other grounds nml nfTd on rehear- 
ini;, 0(18 P.2d 30 (Alnskn Ct. App. 19t'd).

IteiiiurUs must be spec ific . — Subsec­
tion (Cl or this section, which requires thnt 
findings "he set out with specificity," colls 
for sentencing jm lncs to include, in their 
reuinrks on tin- record, the following spe­
cific information: (1) the specific fnclors in 
aggravation and in m itigation found lo 
Imve heen established hy clenr nnd con­
vincing evidence: (21 the evidence upon 
v hicli III" ••mill luis relied in finding the 
existence of nggrnvnting or n iilign ting 
fnclors; I3l nn explanation of the weight 
given hy the court to each nggrnvnting or 
m itigating fnctor, nnd the relative impor­
tance of cncli fnctor in comparison with 
other nggrnvnting or m itigating fnclors 
established; and (4) nn cvnluntion of the 
totnlity of the nggrnvnting nnd m itigating 
factors in light of the Slnte v. Chnney, 477 
P.2d 441 (Alnska 1970) criteria, ns ex­
pressed in AS 12.55.005, in order to deter­
mine the amount hy which the presump­
tive sentence for the particular offense 
should he adjusted. Juneby v. Stnte, 041 
l ’.2d 823 (Alnskn Ct. App. 1982), modified 
on other grounds nnd ail'd on rehenring, 
005 P,2d 30 (Alnskn C l. App. 1983).

Conc lusury f ind ing  not suffic ient. — 
Compliance with the statutory directive 
lo set forth n il findings w ith specificity 
requires more thnn n conclusory finding 
Hint aggravating or m itigating factors 
Imve been established by the requisite 
standard of proof. DeGross v. State, 768 
l\2d 134 (Alnskn Ct. App. 1989).

Prcscntcncc report prepared by 
probntlnn office does not sntisfy 
slate's ob lig a tion  under subsection (f) 
of (his section. Nuknpigak v. Stale, 6-15 
P.2d 215 (Alnska C l. App. 19821, nfTd, 663 
P.2d 943 (Alaskn 1983).

C lick of express f ind ings ns to nggrn- 
vn lin g  factors. — In the absence of a pre- 
sentence hearing to permit resolution of 
disputed fncts pertaining lo alleged aggra­
vating fnctors nnd in the absence of ex­
press findings hy the sentencing court ns 
lo the existence of aggravating factors, 
the three-year increase nf tho presump­
tive six-ycnr term specified for defen­
dant's nssnult conviction could not lie sus­
tained. Dunn v. Slntc, 653 P.2d 1071 
(Alnskn Ct. App. 19821.

The lock of nny express find ing hy (lie 
sentencing court as lo the nggrnvnting 
fnclors thnt were actually considered in 
imposing a nine-yenr sentence on the ns- 
snull charge required remand of the cose

for resentencing in order to permit specific 
findings rs to nggrnvntion to be made. 
Dunn v. Stnte. 653 P.2d 1071 (Alnskn Ct. 
App. 1982).

Ilem nnd  for resentencing . — Because 
the requirement of specific findings re- 
Intcs not only lo the adequacy of the np- 
pellntn record, hut nlso to the appropriate­
ness of the trial court's sentencing deci­
sion, n lack of adequate findings required 
a remand for resentencing, rather than 
merely a remand for additional findings. 
DeGross v. Stntc. 768 P.2d 134 (Alnskn 
Ct. App. 1989).

V. N O T IC E .
Notice I' parties o f fnctors in  ques­

tion . — • n lies may rely upon ev i­
dence introduced during trial to sustain 
their respective burdens of proving aggra­
vating and m itigating factors, lint they 
nre entitled to notice in advance of tlie 
sentencing hearing regarding tlie nggrn­
vnting nnd m itigating fnctors in question 
since this enables them to conduct orderly 
preparation, nnd gives them nn opportu­
n ity to rebut trinl evidence nt the sentenc­
ing hearing. Hartley v. Stale, 653 P.2d 
1052 (Alaska Ct. App. 1982).

In a prosecution for first-degree sexunl 
nssnult. where the trinl judge found nn 
aggravating fnctor which he mentioned lo 
the parties for the first time in the context 
of his closing sentencing remarks nnd 
then sentenced defendnnl to 15 yenrs, the 
court of nppenls remnnded for resentenc­
ing since defendnnl wns entitled to notice 
nnd nn opportunity to he honrd. Hnrlloy v. 
Stnle, 603 l ’.2d 1052 (Alnskn Ct. App.
1982).

T he  tr in l court hns the pow er sun 
npon lc  to n lert the pnrties to possible 
nggrnvnting nnd m itigating fnctors 
present in the record so long ns tlie pnrties 
nre given nn opportunity lo marshal the 
relcvnnt evidence, pro nnd con, and make 
their arguments accordingly. Hartley v. 
Slate, 653 P.2d 1052 (Alaska Ct. App.
1982).

When n party hns hnd insu ff ic ien t 
tim e to com p ly  w ith  tlie notice re ­
qu irem ents relating to proof of prior con­
victions or aggravating nnd m itignting 
fnctors, the appropriate remedy should 
normally be a continuance of the sentenc­
ing proceedings; nml fniiurc tu consider 
prior crimes for presumptive sentencing 
purposes can he condoned only in  those 
cases where the stnle, after exercising due 
diligence, is unnble to meet tlie statutory 
requirements for proof of a prior convic-

178
f .

tion. Ke lly  v. Stntc, 663 P.2d 967 (Alnskn 
Ct. App. 1983).

Sec. 12.55.165. Extraordinary circumstances. If tlie defendant 

is subject to sentencing under A S  12.55.125(c), i.d), (e), or (i) and the 
court finds by clear and convincing evidence that manifest injustice 
would result from failure to consider relevant aggravating or mitignt­

ing factors not specifically included in A S  12.55.155 or from Imposi­

tion of the presumptive term, whether or not adjusted for aggravating 

or mitigating factors, the court shall enter findings and conclusions 

and cause a record of the proceedings to be transmitted to a three- 

judge panel for sentencing under A S  12.55.175. (8 12 ch 166 S L A  
1978: a m  § 37 ch 143 S L A  1982; a m  § 2 ch 168 S L A  1990)
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Effect of am endments . — The 1990 
amendment, effective June 22, 1990, sub­
stituted "AS 12.55.125(c), (d), (e), or (i)"

NOTES  TO

Leg is lature in tended  thnt thin sec­
tion estnb lish two sepnrntc bases for 
referra l of n case from a trin l court to n 
three-judge pnnel for sentencing. First, re- 
ferrnl is warranted in situations where 
mnnifcsl injustice would result from fa il­
ure to consider relevant, nonstntutory ag­
gravating or m itignting factors in sen­
tencing; nnd, second, where manifest in ­
justice would result from imposition of a 
presumptive sentence, whether or not ad­
justed for statutory aggravating or m it i­
gating fnctors. Dancer v. State, 715 P.2d 
1174 (Alnska Ct. App. 19861.

This section establishes two distinct 
grounds for referral of a case lo a three- 
judge pnnel: (1) if  the presumptive term, 
adjusted for aggravating or m itigating 
fnctors, would be manifestly unjust or 
p la in ly unfair and, (2) if  manifest in jus­
tice w ill result from failure to consider a 
nonstntutory aggravating or m itignting 
factor. K irby v. Slntc, 748 P.2d 757 
(Alaskn Ct, App. 1987).

M od if ica tion  of presum ptive term. 
— The presumptive one-ycnr term im ­
posed by AS 12.55.125(c)(3), nnd by exten­
sion (d)(3), nre subject to modification be­
cause of aggravating or m itigating factors 
hb well hb possible referral to a three- 
judgc pnnel like a ll o ilier presumptive 
sentences. Edw in v. State, 762 P.2d 499 
(Alnskn Ct. App. 1988).

C ons titu t io na lity  o f presum ptive 
sentencing p rov is ions . — See notes un­
der same bending, AS 12.55.125. Nell v.

for "AS 12.55.125(c). (d)(1), (d)(2), (e)(1),
(e)(2), or ( if  near the begbiuing of the sec­
tion.

D EC IS IO N S

Slnle, 642 P.2d 1361 (Alnskn Ct. App.
1982).

A uthority  to sentence defendant. — 
Sec notes lo AS 12.55.175 under cn lc liline 
"Sentencing nutliorily." Hcnlhcnck v. 
Slnte, 670 P.2d 1155 (Alnskn Ct. App.
1983). See nlso Winfrec v. State, 683 P.2d 
284 (Alaskn Ct. App. 1984).

A uthor ity  to create new  factors. — It 
appears Hint Hie legislature, in adopting 
this section, in effect delegated to the 
three-judge panel the authority to create 
new aggravating and m itigating fnctors 
under the common In , which would he 
available for consideration in subsequent 
cases. Dancer v. Stale, 715 P.2d 1174 
(Alnska Ct. App. 1986).

Cons ideration o f ev idence of reha ­
b ilita t io n . — Where the sentencing 
record contained unusually strong ev i­
dence thnt n youthful first offender hns o 
particularly favorable potential for reha­
b ilitation, nnd where tlie absence of statu­
tory nggrnvnting or m itigating fnctors 
would have precluded tlie sentencing 
court from giv ing nny consideration to 
thnt evidence in imposing n sentence, the 
Alnskn Court or Appenls thought referral 
lo the three-judge pnnel was expressly au­
thorized under this section mid AS 
12.65.175. Smith v. Stntc. 711 P.2d 561 
(Alnska Ct. App. 19851.

Once the court finds the m itigating fnc­
tor of unusual prospects for rehabilitation 
in  the ense of a first oITender, it should 
cvaluntc the fnctor’s impncl on nn appro-
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rin lo Hdilpncc in lln> unim1 way it wimlil 
vnltinlo i i  statutory m ilifin tin i; factor 
m l hail hcen eslnblislivd hy clear nnd 
nivincinr; evidence. 'I'lie court should 
any referral lo the Ihreo-judjte panel only 
dicn it concludes that no adjustment to 
no presumptive term is appropriate in 
phi. of the factor. Kirby v. Slnte, 748 i\2d 

| 57 l Alaska Ct. App. 19871.
T r ia l court should not propose a 
onstn lutory m it ip n tinp  fnctor where 
he lep is lnturc spec if ica lly  rojecte il 
hat factor for in c lu s ion  in  AS 
2.35.155UI). Where Ihe lepislu lure has 
xpressly addressed a consideration, such 
s the relationship between n defendant's 
asl conduct and his present offense, nnd 
mposed lim itations on Ihe trial court's 
•aver to consider that relationship in init- 
ia liu n  of sentence, the trial court should 
mt propose the same m itipatinp factor to

! lie three-judge pnnel without complying 
dth the limitations; tn do so is lo suggest 
connnon-lnw development inconsistent 

. i l l i  legislation. TntomolT v. State, 7!I9 
’.2d 769 lAlnskn Ct. App. 19871.
Itefcrrnls in vo lv in g  presumptive 

orm over four years sole ly on basis of 
innstntutory m itigntor. — I’nr purposes 
•f future cases, when a ense involv ing a 
'resumptive term in excess of four years 
s referred to the three-judge panel nn the 
ole basis of a nonstalulory m itigating 
actor, imposition by the panel of a sen- 
ence below GO'* of the presumptive term 
vill normally be deemed inappropriate 
md clenrly mistaken unless the panel cx- 
iressly concludes thnt such a sentence is 
oipiired lo avoid manifest injustice, ol- 
hough the pnnel hns jurisdiction lo iin- 
iose n sentence of less thnn 50% or the 
iresumptive sentence. S ln le v. I ’rice, 7-10 
’.2d 470 (Alaskn Ct. App. 19871 (not np- 
il.ving rule in present cases).
Manifest in justice . — Manifest injus- 

ice is basically a subjective standard be- 
nuse of the purpose that the slnndnrd 
rrvcs in recognizing cases (hat w ill inevi- 
nhlv nrisc in which the subjective judg­
ment of the sentencing court should take 
ireccdence over the objective lim its im- 
niscd by statute. Lloyd v. S ln le, 072 l ’.2d 
52 (Alaska Ct. App. 1983).
The judge did not commit error by re­

using to find manifest injustice bnsed on 
mposition of the adjusted presumptive 
arm in light of the totality of the circum- 
tances. Lloyd v. Stale, 072 l\2d 152 
Alaskn Ct. App. 1983).
-Italge did not err in fa iling lo refer do- 

emlant s ■ ise lo the three-judge pni el lo

allow further reduction nf defendant's sen­
tence based on his lack of prior crim innl 
convictions. Lloyd v. Stntc, 072 P.2d 152 
(Alnska C l. App. 1983).

.Judge did not npply nn Incorrect stan­
dard in determ ining the question of mani­
fest injustice when be donned the term as 
''something that’s shocking to the con­
science," and remnnd f ir  application of 
the obvious unfairness standard proposed 
by defendant was unwarranted. Lloyd v. 
Slnte, 072 I’.Zd 152 (Alnskn Ct. App.
1983).

It wns not manifestly unjust lo impose a 
five-year presumptive term upon defen­
dant's conviction of attempted sexual as­
sault of a minor, nnd he wns not i  lloinnti- 
cally entitled as a matter of Inw to have 
his case referred to a three-judge panel for 
sentencing. Avoognnnn v. Slntc, 757 P.2d 
75 (Alnskn Ct. App. 1988).

Cons ideration of dcfcndnnt'9 p r io r 
fe lony conv ic t io n . — The three-judge 
sentencing pnnel may consider the m it i­
gated nat ure of a defendant’s prior felony 
conviction ns a factor in the ovcrnll deter­
m ination of whether imposition or the pre­
sumptive term for a subsequent Mony 
conviction would be manifestly unjust. 
The nature nnd seriousness of on of­
fender’s prior crim innl misconduct nre a 
legitimate part of the totnlity of tho cir- 
cuuistnnces; as such, they may be consid­
ered in the overall determination of mani­
fest injustice. Duncan v. Slnte, 782 P.2d 
301 (Alnskn Ct. App. 1989).

D cn in l of defendant's request for re­
ferral to Ihrcc-judge sentencing pnnel 
not error. — See Bartholomew v. Stnte, 
720 P.2d 54 (Alnska C l. App. 1986); 
Ahdullmqui v. Stnle, 728 P.2d 1211 
(Alnskn Ct. App. 198(5).

A pp lied  in McManncrs v, State, 650 
P.2d 414 (Alnskn Ct. App. 1982); Sears v. 
Stnle, 653 P.2d 349 (Alaska Ct. App.
1982); Peetook v. S ln le, 655 P.2d 1308 
(Alnskn Ct. App. 1982); Seymore v. State, 
655 P.2d 786 (Alnska Ct. App. 1982); 
Shaw v. Slntc, 673 P.2d 781 (Alaska Ct. 
App. 1983); Wnlsh v. Stnte, 677 P.2d .912 
(Alaska C l. App. 19841; Degler v. Slate, 
741 P.Zd 609 (Alnskn C l. App. 1987); 
W in lher v. Stntc, 749 P.Zd 1356 (Alaska 
Ct. App. 1988); Horton v. S lnte, 758 P.2d 
628 (Alnskn Ct. App. 1988).

Stated in Drhnrl v. Stntc, 656 P.2d 
1199 (Alnskn Ct. App. 1982); Stale v. 
Knstopsolf, 659 P.Zd 630 (Alnska Ct. App.
1983); Maldonado v. Slnte, 676 P.Zd 1093 
(Alnskn Ct. App. 1984); Tulowetzke v.

§ 12.55.172 C o d e  o f  C r im in a l  P r o c e d u r e  § 12.55.175

Stale, Dcp’t of Pub. Safety, 743 P.2d 368 
(Alnskn 1987).

C ited in .Juneby v. Stntc, 641 P.2d 823 
(Alnskn Ct. App. 1982); Lncquemcnt v. 
Stntc, 644 P.2d 856 (Alnskn Ct. App. 
1982); Wolf v. Stntc, 647 P.2d 609 (Alnskn 
Ct. App. 1982); Griffith v. Stale, 653 P.2d 
1057 (Alnska Ct. App. 1982); Ncnkok v. 
Stnte, 653 P.2d 658 (Alnskn Ct. App.
1982); Wright v. Stnle, 656 P.2d 1226 
(Alaskn Ct. App. 1983); Kotelcs v. Slnte, 
660 P.2d 1199 (Alnskn Ct. App. 1983); 
Lnngton v. State, 662 P.2d 954 (Alnska 
Ct. App. 1983); Woods v. State, 667 P.2d 
184 (Alnskn 1983); Mnnl v. Stnte, 670 
P.2d 708 (Alaska Ct. App. 1983); State v. 
LaPortc, 672 P.2d 466 (Alnska Ct. App.
1983); F link  v. Slate, 683 P.2d 725 
(Alaska Ct. App. >984); Bcnboe v. Slnte, 
698 P.2d 1230 (Alaska Ct. App. 1985);

Rhodes v. Stnte, 717 P.2d 422 (Alaska C l. 
App. 1986); James v. State, 739 P.Zd 1314 
(Alnskn Ct. App. 1987); Sclmccker v. 
Stnte, 739 P.Zd 1310 lAlnskn Ct. App.
1987); Bond v. S lntc, 747 P.Zd 546 
(Alnskn Ct. App. 1987); Comegya v. Stnte, 
747 P.2d 554 (Alaska Ct App. 1987); 
Stewart v. Stnle, 756 I ’.2d 900 (Alnskn Ct. 
App. 1988); James v. Stole. 754 P.2d 133G 
(Alnskn Ct. App. 19881 nbrielofT v. 
Stnle, 758 P.2d 128 (Ak.skn C t App.
1988); Juetsou v. Stnte, 758 P.2d 1294 
(Alnska C l. App. 1988); Sledge v. Stnle, 
7G3 P.2d 1361 (Alaskn Ct. App. 1988); 
Luepke v. State, 765 P.2d 983 I Alnska Ct. 
App. 1988); liilb u rn  v. Slate, 765 P.2d 
1382 (Alnska Ct. upp. 1988); Fowler v. 
Stnte, 766 P.2d 588 (Alnskn C l. App. 
1988); D e lln r l v. Slate, 781 P.2d 989 
(Alaskn Ct. App. 1989).

Sec. 12.55.172. [Renumbered ns AS 12.55.180.]
Sec. 12.55.175. Three-judge sentencing punch (a) There is cre­

ated within the superior court a panel of five superior court judges to 

be appointed by the chief justice in accordance with rules and for 

terms as m a y  be prescribed by tlie supreme court. Three judges of the 

panel shall be designated by the chief justice as members. The re­

maining two judges shall be designated by the chief justice as first and 

second alternates to sit as members in the event of disqualification or 

- disability in accordance with rules as m a y  be prescribed by the su­

preme court.

(b) Upon receipt of a record of proceedings under A S  12.55.165, the 

three-judge panel shall consider all pertinent files, records, and tran­

scripts, including the findings and conclusions of the judge who origi­

nally heard the matter. The panel m a y  hear oral testimony to supple­

ment the record before it. If the panel finds that manifest injustice 

would result from failure to consider relevant aggravating or mitigat­

ing factors not specifically included in A S  12.55.155 or from imposi­

tion of the presumptive term, whether or not adjusted for aggravating 

or mitigating factors, it shall sentence the defendant in accordance 

with this section. If the panel does not find that manifest injustice 

would result, it shall remand the case to the sentencing court, with a 

written statement of its findings and conclusions, for sentencing un­

der A S  12.55.125.

(c) The three-judge panel m a y  in the interest of justice sentence the 

defendant to any definite term of imprisonment up to the m a x i m u m  

term provided for the olTense or to any sentence authorized under A S  

12.55.015.
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§ 47.24.010 W e l f a r e ,  S o c i a l  S e r v i c e s  &  I n s t i t u t i o n s  § 47.24.010 

A rtic le  1. P ro tection  o f  the E ld erly .

S e c t io n  
10. Reports of harm 
20. A ction on reports 
30. P rotective services 
40. R ev iew  and referral 
50 C o n f id en t ia lity  of reports

S e c t io n
60 A u tho r ity  o f the department 
70. R egu la tions 
75. Q ua rte r ly  report 

100 D e f in it io n s

♦
C ro ss  re fe ren ce s . — For statement of SLA 1983, in  the Temporary and Special 

le g is la t iv e  purpose in  enacting AS Acts.
47.24.010 — 47.24.100, see § 1, ch. 36,

Sec. 47.24.010. Reports of h a r m ,  (a) T h e  following persons who, 

in the performance of their professional duties, have reasonable cause 

to believe that an elderly person has suffered h a r m  shall, not later 

than 24 hours after first ha%*ing cause for the belief, report the h a r m  

to the Department of Health and Social Services:

(1 ) a physician or other licensed health care provider;

(2) a mental health professional as defined in A S  47.30.915(11);

(3) a pharmacist;

(4) an administrator of a nursing home, residential care or health 

care facility;

(5) a guardian or conservator;

(6) a police officer;
(7) a village public safety officer;

(8) a village health aide;

(9) a social worker;

(1 0 ) a m e m b e r  of the clergy;

(1 1 ) a staff employee of a project funded by the Older Alaskans 
Commission;

(1 2 ) an employee of a h o m e m a k e r  program or h o m e  health aide 

program;

(13) a n  emergency medical technician or a paramedic in the mobile 

intensive care program.

(b) A  report of h a r m  m a d e  under this section m a y  include the n a m e  

and address of the person reporting the h a r m  and shall include

(1 ) the n a m e  and address of the elderly person;
(2 ) information relating to the nature and extent of the harm;

(3) other information that the person reporting the h a r m  believes 

might be helpful in an investigation of the case or in providing protec­

tion for the elderly person.

(c) A  person w h o  fails to comply with this section is guilty of a 

violation as defined in A S  11.81.900(b).

Ill



S 47.24.020 A l a s k a  S t a t u t e s  § 47.24.020

(d> This section dees not prohibit a person listed in la) of this section 

from reporting cases of economic or physical h a r m  to an elderly person 

that have co m e  to the person's attention in a nonprofessional capacity. 

This section does not prohibit any other person from reporting eco­

nomic h a r m  to an elderly person that the person has reasonable cause 

to believe is e result of theft, fraud, or coercion by a caretaker of the 

elderly person, or physical h a r m  to an elderly person that the person 

has reasonable cause to believe is a result of abuse, neglect, or a b a n­

donment.

(e) If immediate action is necessary to protect the elderly person 

from imminent harm, the person shall m a k e  the report of h a r m  to a 

police officer or a village public safety officer. T h e  police officer or 

village public safety officer shall take immediate action to protect the 

elderly person and shall, at the earliest opportunity, notify the depart­

ment.

if) A person who, in good faith m a k e s  a report of economic or physi­
cal h a r m  to an elderly person under AS 47.24.010 —  47.24.100, or w h o  
participates in judicial proceedings related to the submission of re­

ports under AS 47.24.010 — 47.24.100, is i m m u n e  from any civil or 
criminal liability that might otherwise be incurred or imposed

(g) Failure to m a k e  a report under subsections (a) and (d) of this 

section is not the basis of civil liability unless otherwise provided by 

law.

(h> If a person m a k e s  a good faith report of h a r m  under this section, 

an employer or supervisor of the person, or a public or private agency 

or entity that provides benefits, services, or housing to the person, 

m a y  not discharge, demote, transfer, reduce the pay or benefits or 

work privileges of, prepare a negative work performance evaluation 

of, deny or withhold benefits or services, evict, or take other detrimen­

tal action against the person because of the report. T h e  person m a k i n g  

the report m a y  bring a civil action for compensatory and punitive 

: damages against an employer, supervisor, agency, or entity that vio­

lates this subsection. In the civil action there is a rebuttable p r e s u m p­

tion that the detrimental action was retaliatory if it w a s  taken within 

90 days after the report of h a r m  was made. (§ 2 ch 36 SLA 1983; a m  

[ § 4 ch 108 SLA 1988)

1 E ffect o f  am endm en ts . — The 1988
i amendment added st'bsection (h).
i

Sec. 47.24.020. Action o n  reports, (a) U p o n  receiving a report of 

harm, the department shall promptly initiate an investigation to de­

termine the economic or physical condition of the elderly person 

n a m e d  in the report and whether action or services are needed for the 

protection of the elderly person. T h e  department shall personally in­

terview the elderly person during the investigation unless the elderly
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such an extent as to be unable to respond to questions.

(b) T h e  department shall prepare a written report of the investiga­

tion, including findings, recommendations, and a determination of 

whether and what kind of protective services are to be offered to the 

elderly person. Upo n  request, the person w h o  reported h a r m  to the 

elderly person shall be notified of the status of the investigation. The 

department shall provide to the Department of L a w  a copy of each 

report of an investigation of h a r m  to an elderly person if the report of 

h a r m  is confirmed to be true.

(c) The department shall immediately terminate an investigation 

under this section upon the request of an elderly person w h o  is the 

subject of a report of harm. However, if the department has reasonable 

cause to believe that the elderly person is incapacitated, the depart­

m e n t  m a y  petition the superior court under A S  13.26 for appointment 

of a guardian or temporary guardian for the ei lerly person for the 

purpose of obtaining consent to continue the investigation. (§ 2 ch 36 

S L A  1983)

f  |  S 47.24.030 W e lfa re . S o c ia l S erv ices & In s t itu t io n s  § 47 24.040

Sec. 47.24.030. Protective services, (a) T h e  department shall 

provide available protective services to a h a r m e d  elderly person if and 

to the extent to which the elderly person consents. If the department 

has reasonable cause to believe that the elderly person lacks the ca­

pacity to consent to receiving protective services, it m a y  petition the 

superior court under A S  13.26 for appointment of a guardian or t e m­

porary guardian for the elderly person for the purpose of obtaining 

consent.

(b) If an elderly person w h o  has consented to receiving protective 

services is prevented by a caretaker from receiving the services, the 

department m a y  assist the elderly person to petition the superior 

court for an injunction restraining the caretaker from interfering with 

the provision of protective services to the elderly person. (§ 2 ch 36 
S L A  1983)

Sec. 47.24.040. R e v i e w  a n d  referral. T h e  department shall, not 

later than 90 days after initiating the provision of protective services 

to an elderly person, initiate a review of the case to determine 

whether continuation or modification o f protective services that are 
being provided is warranted. The department shall reevaluate the 

case every 90 days thereafter until the case is closed. (§ 2 ch 36 S L A  

1983)
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§ 47 .24 .050 A l a s k a  S t a t u t e s § 47 .24 .100

Sec. 47.24.050. Confidentiality of reports, (a) Investigation re­

ports and reports of h a r m  filed under A S  47.24.010 —  47.24.100 are 

confidential and are not subject to public inspection and copying under 

A S  09.25.110 —  09.25.125. However, in accordance with A S  47.24.010 

—  47.24.100 and regulations adopted under A S  47.24.010 —  

47.24.100, investigation reports m a y  be used by appropriate govern­

mental agencies inside and outside the state, in connection with inves­

tigations or judicial proceedings involving h a r m  to an elderly person.

(b) T h e  department shall disclose a report of h a r m  if the elderly 

person w h o  is the subject of the report consents in writing. T h e  depart­

men t  shall, upon request, disclose the n u m b e r  of verified reports of 

h a r m  that occurred at an institution for care of the elderly. (§ 2 ch 36 

S L A  1983)

Sec. 47.24.060. Authority of the department. In performing its 

duties under A S  47.24.010 —  47.24.100, the department may, subject 

to the elderly person’s consent, initiate actions necessary to assure the 

health, safety and welfare of an elderly person, including the transfer 

of the elderly person from a nursing home, residential care or health 

care facility. (§ 2 ch 36 S L A  1983)

Sec. 47.24.070. Regulations. Regulations to implement A S  

47.24.010 —  47.24.100 shall be approved by the Older Alaskans C o m ­

mission (AS 44.21.200) before adoption by the department. (§ 2 ch 36 

S L A  1983)

Sec. 47.24.075. Quarterly report. T h e  department shall submit to 

the Older Alaskans Commission each quarter a statistical report of 

the department's activities related to the protection of elderly persons 

in the state. T h e  report m a y  not disclose the identity of victims or 

perpetrators of the harm. (§ 2 ch 36 S L A  1983)

Sec. 47.24.100. Definitions. In A S  47.24.010 —  47.24.100

(1 ) "abandonment” m e a n s  desertion of an elderly person by a care­
taker;

(2 ) "abuse” m e a n s  the infliction of physical pain or injury, the in­
fliction of mental anguish that requires medical attention, or the de­

privation by a caretaker of services that are necessary to maintain the 

physical and mental health of an elderly person;

(3) "caretaker” m e a n s  a person w h o  is responsible for the care of an 

elderly person as a result of a family relationship, or w h o  has assumed 

responsibility for the care nf an elderly person voluntarily, by con­

tract, or by court order;

(4) "department” m e a n s  the Department of Health and Social Ser­

vices;
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Sec. 47.24.110. Reports cf physical or sexual assault, (a) T h e  

following persons who, in the performance of their professional duties, 

have reasonable cause to believe that a disabled adult is a victim of 

assault under A S  11.41.200 —  11.41.230 or cexual assault under A S  

11.41.410 —  11.41.420, and that the disabled adult is unable to report 

the crime, shall promptly report the crime to the nearest law enforce­

m e n t  agency:

(1 ) a physician or other licensed health care provider;
(2) a mental health professional as defined in A S  47.30.915;

(3) a pharmacist;

(4) an administrator or employee of a nursing home, residential 

care, or health care facility;

(5) a caretaker of the disabled adult;

(6) a guardian or conservator of the disabled adult;

(7) a police officer as defined in A S  18.65.290;

(8) a village public safety officer;

(9) a village health aide;

(ln ) a social worker;

(1 1 ) a m e m b e r  of the clergy;
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(5) "economic h a r m "  m e a n s  intentional economic exploitation of an 

elderly person resulting from theft, fraud, or coercion by a caretaker of 

the elderly person;

(6) "elderly person" m e a n s  a resident of Alaska w h o  is 65 yearo of 
age or older;

(7) "harm" m e a n s  physical h a r m  or economic harm;

(8) "incapacitated" m e a n s  a person’s ability to receive and evaluate 
information or to communicate decisions is impaired for reasons other 

ihan minority to the extent that the person lacks the ability to obtain 

the essential requirements for physical health or safety without court- 

ordered assistance;

(9) "neglect” m e a n s  the failure by the caretaker of an elderly person 

to provide services necessary to maintain the physical and mental 

health of the elderly person;

(1 0 ) "physical h a r m” m e a n s  injury to the person of an elderly per­

son resulting from abuse, neglect or abandonment;

(11) "police officer” has the meaning given in A S  18.65.290;

(1 2 ) "protective services” m e a n s  services intended to prevent or al­

leviate h a r m  resulting from abuse, neglect, exploitation, or abandon­

ment. (§ 2 ch 36 S L A  1983)

A rtic le  2. P rotection  o f  D isab led  A dults.

S e c t io n
110. R ep jrts  of phys ica l or sexual assault 
120 Im m un ity  from lia b il it y , re ta lia tion  

proh ib ited



§ 47.24 120 A l a s k a  S t a t u t e s § 47.24.120

(1 2 ) a stafT employee of a program or project serving disabled 

adults;

(13) a licensed foster care provider;

(14) a paid employee of a domestic violence and sexual assault pro­

g r a m  or a crisis intervention and prevention program as defined in A S  

18.66.900;

(15) an employee of i h o m e m a k e r  program or h o m e  health aide 

program;

(16) an emergency medical technician or pajamedic in the mobile 

intensive care program.

lb) A  person w h o  knowingly fails or refuses to m a k e  a report re­

quired under (a) of this section is guilty of a class B  misdemeanor.

(c) In this section, "disabled adult” m e a n s  a person 18 years of age 

or older w h o  has a physical or mental disability, or physical or mental 

impairment, as defined in A S  18.80.300. (§ 3 ch 42 S L A  1988)

Sec. 47.24.120. I m m u n i t y  f r o m  liability; retaliation p r o h i b­

ited. (a) A  person w h o  in good faith m a k e s  a report under A S  

47.24.110, regardless of whether the person is required to do so, is 

i m m u n e  from civil or criminal liability that might otherwise be in­

curred or imposed for m a k i n g  the report.

(b) A n  employer or supervisor of a person w h o  in good faith m a k e s  a 

report under A S  47.24.110 m a y  not discharge, demote, transfer, re­

duce pay or benefits or work privileges of, prepare a negative wo r k  

performance evaluation of, or take other detrimental action against 

the person because the person m a d e  the report. T h e  person m a k i n g  

the report m a y  bring a civil action for compensatory and punitive 

d a m a g e s  against an employer or supervisor w h o  violates this subsec­

tion. In the civil action there is a rebuttable presumption that the 

detrimental action by the employer or supervisor w a s  retaliatory if it 

w a s  taken within 90 days after the report w a s  made. (§ 3 ch 42 S L A  

1988)

Chapter 25. Public Assistance.
Article
1. Genera l R e lie f Assistance (§5 47.25.120 — 47.25.300i
2. A id to F am ilie s  w ith  Dependent C h ild ren  Act (§§ 47.25.310 — 47.25.4201
3. Job O pportun ity  and Basic S k ills  Program iJO B S l (§§ 47.25.421 — 47.25.429)
4. A du lt P ub lic  Assistance (§§ 47.25.430 — 47.25.615'
5. Food S tamp Program (§§ 47.25.975 — 47.25.990)
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H ousing and household  statistics from  
the 1990 census show  that for persons 
age 65 years and over, 74.3%  o f  their 
housing units w ere ow ner occupied. 
O nly 67.2%  o f  h ou sin g  units w ere 
ow ner occupied for  the age group 35- 
64 years. In A laska 22.1%  o f  all hou se­
holds consist o f  one person living alone, 
w ith  13.7% o f  these households con ­
sisting  o f  persons over the age o f  65.

''" '''T he num ber o f  persons age 65 years or 
older living alone increased 108% from  
1980-1990 from  2,758 to 5,737. The 
U nited States’ 1990 figures show 39.1% 
o f  one person households are persons 
over the age o f  65.

There is no single explanation  for the 
large increase in  A lask a ’s older popu ­
lation  during the 1980s. H ow ever, the 
prim ary factor is likely  the a g in g o fth e  
population  that m igrated  to A laska 
du rin g  the p ost s ta teh ood  period . 
A laska ’s m edian age has increased 
from  22.9 in 1970 to 29 .4  in 1990. The 
U nited States’ m edian  age in 1990 w as 
32.3 years. O ther factors that h a v e ' 
contributed to keeping A lask a ’s o lder 
p op u lation in A lask a in clu deim proved  
health  care and lon g  term  care facili- \ 
ties, elim ination o f  A lask a ’s incom e : 
tax. the P erm anent F und D ividend j 
program , the L ongevity  Bonus pro- ! 
gram , and property and sales tax ex- < 
em ptions.

Table 1
P opu la t ion  C om p a r is o n  tor 
Persons 65  Years a n d  O ld e r  tor the 
S ta te /C en su s  A re a s /B o ro u g h s—  1980 & 1990

1980
Change 

1990 1980-90 Percent

Alaska 11,547 22,369 10,822 93.72

Aleutians East Borough 45 58 13 28.89
Aleutians West C.A.* 62 82 20 32.26
Anchorage Borough 3,520 8,258 4,738 134.60
Bethel C.A. 431 657 226 52.44
Bristol Bay Borough 25 42 17 68.00
Dillingham CA. 122 205 83 68.03
Fairbanks North Star Borough 1,276 2,540 1,264 99.06
Haines Borough 78 182 104 133.33 '
Juneau Borough 771 1,364 593 76.91
Kenai Peninsula Borough 827 2,015 1,1SS 143.65 v
Ketchikan Gateway Borough 642 907 265 41.28
Kodiak Island Borough 255 425 170 66.67
Lake'and Peninsula Borough 47 85 38 60.85
Matanuska-Susitna Borough 730 1,866 1,136 155.62
N o m e  C.A.- 339 419 80 23.60'
North Slope Borough 143 197 49 33.11
Northwest Arctic Borough 249 281 32 12.85
Prince of Wales-Outer Ketchikan C A .  151 216 65 43.05
Sitka Bcvough 361 492 131 36.29
Skagway-Yakutat-Angoon C A . 192 235 43 22.40
Southeast Fairbanks C.A. 142 223 81 57.04
Valdez-Cordova C.A. 295 463 168 56.95
Wa d e  Hampton C.A. 178 258 SO 44.94
Wrangell-Petersburg C.A. 353 507 154 43.63
Yukon-Koyukuk CA.. 308 392 84 27.^7

*C.A.= Census Area
Source: 1990 Census of Population and Housing, S T F 1 A

A l a s k a  a n d  U.S. Pop u l a t i o n  

P e r c e n t  Distribution b y  A g e  a n d  S e x  

1 9 9 0
Median Age = 29.4 Yrs. (AK) and 32.9 Yrs. (U.S.)

■“ U.S. L i  Alaska
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ADULT PROTECTIVE SERVICES

In the fall of 1990, the Division o f Family and Youth Services in collaboration with the Older 
Alaskan's Commission sponsored the first Adult Protective Services Conference held in Alaska. 
More than 100 concerned Alaskans attended.

Dr. Sue Parkins o f Sr. Vincent Medical Center o f Toledo, Ohio, spoke on Elder Abuse: A 
Front Line and National Perspective. She noted that Alaska’s reporting o f abused and 
neglected elders and other vulnerable adults is higher than reporting in other states. Yet she 
also noted that the actual incidence o f abuse and neg’ect to elders is believed to be much 
higher than the number reported in any state.

Alaska's abused and neglected vulnerable adult profile can be seen in the attached chan of 
statistics. Due to a transition in statistical recor' keeping, adult protective services repons of 
harm statistics after 1989 are not available.

In the 1990 conference, Dr. Parkins indicated nationally there are 9.8 incidents reponed per 
1000 seniors or about 10 per thousand. About one in eight cases of abuse are actually 
reported, so perhaps 80 cases per 1000 seniors would reflect actual incidence o f abuse and 
neglect. National incidence data for abused disabled adults younger than age 65 is not 
available, however, about 1/3 of adult protectives services cases nationally and in Alaska are 
under age 65. Conferees set about exploring actual incidence and an Alaskan response to the 
problem. Rough projections done in 1990 for Alaska’ s elder abuse situation follow:

CITY # SENIORS PROJECTED
ELDER ABUSE/YEAR

INCIDENCE

Statewide 20.000 1,600
Anchorage 7.300 584
Fairbanks 2.300 184
Mat-Su 1,600 128
Kenai 1,900 152
Juneau 1,200 96
Bethel 700 56
Wrangell/Petersburg 500 40

All other communities in Alaska: probably fewer than 40 cases of elder abuse. 
These figures do not include abused vulnerable adults under age 65.



DEPA RTM ENT 01: H EALTH  AND  SO C IA L  SLR V ICES  
D iv is ion  of Fam ily and Youth Services

Adult Protective Services Reports o f Harm*
Number nl Reports: I t)X5 1986

65 and over: 137
60 - 64 2!
18 - 60 87

Sex o f Victim:
Male 85
l-'cmulc 160

Tvpc o f Harm:
Abandonment 10 I I
Abuse 128 117
Econom ic Harm 40 69
Ncglce l 67 129

Relationship of 
Perpetrator It) Victim:

Wire. 18

Husband 41
Son 40
Daughter 16
Other Male Eam ily

Member 32 
O ilie r Eemalc

Fam ily Member 25 
Other Mule 31
O ilie r Female 20

Did the Victim  Rctpiesi That 
the Investigation he 
Terminated?

Yes 61
No 116

T vpc of Report
Mandatory 88
Other 63

Was the Report Confirmed?
Yes 142 202
No 31 94

1987 1988 1989 A vc. %
155 275 226 198 54
40 28 39 32 9

122 185 143 134 37

118 185 161 137 38
199 303 247 227 62

11 17 7 11 3
65 171 126 121 34
133 127 98 93 26
100 173 177 129 37

8 7 8 10 4
30 40 31 36 14
24 43 64 43 17
18 19 41 24 10

10 30 34 27 10

15 19 25 21 8
64 46 63 51 20
38 62 51 43 17

80 117 163 105 44
85 160 183 136 56

123 169 151 133 67
79 77 48 67 33

152 150 174 62
145 124 129 105 38

REPORTS OF HARM*

FY84
FY85
FY86
FY87
FY88
FY89

65 and older 
(all ages combined)

60-65 18-59 TOTAL
72

137 21 87 245
98 39 195 332

155 40 122 317
275 28 185 488
226 39 143 408

'Due to a transition in data collection lo lYohcr. Reports of Harm to adults data is not available after FY89.



ADULT PROTECTIVE SERVICES CLIENTS AND DFYS SERVICES

Auc FY87 FY88 FY89 FY90* FY91*

18-59 609 577 568 362 279
60 &  up 1326 1326 1272 894 846

Sex
Female 1268 1289 1256 810 725
Male 666 656 625 446 400

Race
A K  Native 792 790 672 461 483
Black 58 59 69 42 36

Caucasian 1020 1000 976 603 511
Unknown 65 91 117 148 178

X
Services Turnover 
Clients Exiling

System in the FY 556 438 445 177 137

Clients Began in the FY 301 487 446 122 50

Clients Continued Thru 
lo the next FY 554 543 569 871 853

Clients Interrupted 
During the FY 87 47 51 2 3
Clients Entered and 
Exited in the FY 437 428 371 84 86

Homemaker Services
Number of Clients 1260 1430 1363 76 61

Adult Foster Care
Number of Clients 27 41 38 28 28

Adult Residential Care
Number of Clients 66 69 70 77 63

*Homcmaker Services were transferred lo Public Health in FY90, resulting in a substantial drop in 
DFYS delivered homemaker sen/ices to "at risk" elders and vulnerable adults under the APS program. 
In addition beginning in FY90 social workers began to transition from the mainframe data system to 
a new system called Prober. Figures given for FY 90 and 91 arc fewer than actual eases, as some 
eases were recorded only in the new Prober system and arc not represented here.



E L D E R  A B U S E

W H O  IS A N  E L D E R L Y  P E R S O N ?

U n d e r  A S  4 7 . 2 4  a n  e l d e r l y  p e r s o n  m e a n s  a  r e s i d e n t  o f  A l a s k a  w h o  i s  

6 5  y e a r s  o f  a g e  o r  o l d e r .

W H A T  C O N S T I T U T E S  E L D E R  A B U S E ?

E l d e r  a b u s e  m e a n s  t h e  i n f l i c t i o n  o f  p h y s i c a l  p a i n  o r  i n j u r y  t h a t  

r e q u i r e s  m e d i c a l  a t t e n t i o n ,  o r  t h e  I n f l i c t i o n  o f  m e n t a l  a n g u i s h  

t h a t  r e q u i r e s  m e d i c a l  a t t e n t i o n  o r  t h e  d e p r i v a t i o n  b y  a  c a r e t a k e r  

o f  s e r v i c e s  w h i c h  a r e  n e c e s s a r y  t o  m a i n t a i n  t h e  p h y s i c a l  a n d  m e n t a l  

h e a t h  o f  a n  e l d e r l y  p e r s o n .

W H O  IS A  C A R E T A K E R ?

A S  4 7 . 2 4  d e f i n e s  a  c a r e t a k e r  a s  a n y  i n d i v i d u a l  w h o  i s  r e s p o n s i b l e  

f o r  t h e  c a r e  o f  a n  e l d e r l y  p e r s o n  a s  a  r e s u l t  o f  f a m i l y  

r e l a t i o n s h i p  o r  w h o  h a s  a s s u m e d  r e s p o n s i b i l i t y  f o r  t h e  c a r e  o f  a n  

e l d e r  p e r s o n  v o l u n t a r i l y ,  b y  c o n t r a c t ,  o r  b y  c o u r t  o r d e r .

W H O  S H O U L D  R E P O R T  E L D E R  A B U S E ?

A n y o n e  w h o  s u s p e c t s  t h a t  a b u s e  m a y  b e  o c c u r r i n g  s h o u l d  r e p o r t  i t .  

A d d i t i o n a l l y ,  t h e  f o l l o w i n g  p e r s o n s  a r e  r e q u i r e d  t o  r e p o r t  

s u s p e c t e d  a b u s e  w i t h i n  2 4  h o u r s :  p h y s i c i a n s  o r  o t h e r  l i c e n s e d

h e a l t h  c a r e  p r o v i d e r ;  m e n t a l  h e a l t h  p r o f e s s i o n a l s ;  p h a r m a c i s t s ;  

a d m i n i s t r a t o r s  o f  n u r s i n g  h o m e s ,  r e s i d e n t i a l  c a r e  o r  h e a l t h  c a r e  

f a c i l i t i e s ;  g u a r d i a n s / c o n s e r v a t o r s ;  p o l i c e  o f f i c e r s ;  v i l l a g e  p u b l i c  

s a f e t y  o f f i c e r s ;  v i l l a g e  h e a l t h  a i d e s ;  s o c i a l  w o r k e r s ;  c l e r g y ;  

e m p l o y e e s  o f  a  p r o j e c t  f u n d e d  b y  t h e  O l d e r  A l a s k a n s  C o m m i s s i o n ;  

e m p l o y e e s  o f  a  h o m e m a k e r  p r o g r a m  o r  h o m e  h e a l t h  a i d e  p r o g r a m ;  a n d  

e m e r g e n c y  m e d i c a l  t e c h n i c i a n s  o r  p a r a m e d i c s  i n  t h e  m o b i l e  i n t e n s i v e  

c a r e  p r o g r a m .  R e p o r t s  a r e  c o n f i d e n t i a l  a n d  p e r s o n s  r e p o r t i n g  a r e  

i m m u n e  f r o m  a n y  c i v i l  o r  c r i m i n a l  l i a b i l i t y .

W H E R E  D O  I R E P O R T  E L D E R  A B U S E ?

C a l l  t h e  n e a r e s t  o f f i c e  o f  t h e  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  

S e r v i c e s .  I f  i m m e d i a t e  a c t i o n  i s  n e c e s s a r y  t o  p r o t e c t  t h e  e l d e r l y  

p e r s o n  f r o m  i m m i n e n t  h a r m ,  r e p o r t  t h e  h a r m  t o  a  p o l i c e  o f f i c e r  o r  

a  v i l l a g e  p u b l i c  s a f e t y  o f f i c e r .  T h e  p o l i c e  o f f i c e r  w i l l  t a k e  

i m m e d i a t e  a c t i o n  t o  p r o t e c t  t h e  e l d e r l y  p e r s o n  a n d  w i l l  n o t i f y  t h e  

D i v i s  i o n .



W H A T  W I L L  T H E  D I V I S I O N  O F  F A M I L Y  A N D  Y O U T H  S E R V I C E S  DO?'

T h e  s o c i a l  w o r k e r  i n t e r v i e w s  t h e  s u s p e c t e d  v i c t i m  t o  v e r i f y  t h e  

r e p o r t  a n d  e x p l a i n  p o s s i b l e  o p t i o n s  f o r  r e s o l v i n g  t h e  p r o b l e m .  

T o g e t h e r ,  t h e y  w i l l  d e c i d e  w h i c h  s t e p s  t o  t a k e .  I t  i s  i m p o r t a n t  

t o  r e m e m b e r  t h a t  t h e  s o c i a l  w o r k e r  m a y  a c t  o n l y  i f  t h e  e l d e r l y  

p e r s o n  c o n s e n t s .

W H A T  R I G H T S  D O E S  T H E  E L D E R L Y  P E R S O N  H A V E ?

T h e  e l d e r l y  p e r s o n  h a s  t h e  r i g h t  t o  p i . . v a c y  a n d  s e l f - d e t e r m i n a t i o n  

a n d  t o  d e n y  t h e  n e e d  f o r  s e r v i c e s .  I f  s o m e o n e  i s  u n c o n s c i o u s  o r  

o t h e r w i s e  l a c k s  c a p a c i t y  t o  g i v e  c o n s e n t ,  t h e  s o c i a l  w o r k e r  m a y  a s k  

t h e  c o u r t  t o  a p p o i n t  a  g u a r d i a n .

W H A T  IF I ' M  A C C U S E D  O F  E L D E R  A B U S E ?

T h e  s o c i a l  w o r k e r  w o u l d  t a l k  w i t h  y o u  a n d  t h e  e l d e r l y  p e r s o n  t o  

d e t e r m i n e  t h e  e x t e n t  o f  t h e  p r o b l e m  a n d  e x p l o r e  p o s s i b l e  s o l u t i o n s .  

D e p e n d i n g  o n  t h e  c i r c u m s t a n c e s ,  t h e  e l d e r l y  p e r s o n  m a y  e l e c t  t o  

f i l e  c h a r g e s .  I n  m o s t  i n s t a n c e s  h o w e v e r ,  t h e  p r o b l e m s  c a n  b e  

r e s o l v e d  w i t h  a d e q u a t e  s u p p o r t  s e r v i c e s .

W H A T  H A P P E N S  A F T E R  T H E  I N V E S T I G A T I O N ?

T h e  D i v i s i o n  o n l y  p r o v i d e s  s e r v i c e s  w i t h  t h e  c o n s e n t  o f  t h e  e l d e r l y  

p e r s o n .  I f  t h e  p e r s o n  l a c k s  c a p a c i t y  t o  g i v e  c o n s e n t ,  o r  r e q u e s t s  

D i v i s i o n  a s s i s t a n c e ,  t h e  s o c i a l  w o r k e r  w i l l  p r o v i d e  s u p p o r t i v e  

s e r v i c e s  t o  r e d u c e  s t r e s s  a n d  p r e v e n t  f u r t h e r  a b u s e .

W H A T  T Y P E S  O F  S E R V I C E S  W O U L D  BE A V A I L P B L E  T O  T H E  E L D E R L Y  P E R S O N  A N D  

H I S  F A M I L Y ?

I n d i v i d u a l  a n c  f a m i l y  c o u n s e l i n g ,  r e s p i t e  c a r e ,  h o m e m a k e r  o r  h o m e  

h e a l t h  a i d e  s e r v i c e s ,  t r a n s p o r t a t i o n ,  h o m e  d e l i v e r e d  m e a l s ,  d a y  

a c t i v i t y  c e n t e r ,  a d u l t  r e s i d e n t i a l  c a r e ,  a d u l t  f o s t e r  h o m e s ,  e t c . ,  

m a y  b e  p r o v i d e d .  H o w e v e r ,  n o t  a l l  s e r v i c e s  a r e  a v a i l a b l e  i n  a l l  

c o m m u n i t i e s .  O c c a s i o n a l l y  i t  i s  n e c e s s a r y  . t o  r e q u e s t  t h e  

a p p o i n t m e n t  o f  a c o n s e r v a t o r  o r  g u a r d i a n  t o  s a f e g u a r d  t h e  

i n d i v i d u a l  a n d  h i s  r e s o u r c e s .

W I L L  O T H E R  P E O P L E  K N O W ?

A l l  i n f o r m a t i o n  w i l l  b e  k e p t  c o n f i d e n t i a l .  T h e  e l d e r l y  p e r s o n  m u s t  

g i v e  c o n s e n t  f o r  i n f o r m a t i o n  t o  b e  s h a r e d .



ADULT PROTECTIVE SERVICES

The state agency responsible to carry out adult protective services is the Division o f Family 
and Youth Services or grantee in the case on Manniilaq or Kawarek. A protective services 
response geneully should include the following activities:

(1) the operation o f a system to receive reports and referrals o f suspected elder abuse, as 
defined by state law (i.e., abandonment, abuse, neglect, and economic harm); younger 
vulnerable adults are included under the division’s Title XX Plan;

(2) the investig; tion of cases of maltreatment by gathering evidence from the victim, 
family members, appropriate professionals, neighbors and friends, and others determined 
to be appropriate:

(3) the substantiation or unsubstantiation o f abuse repons based on evidence and agency 
policy;

(4) the provision o f emergency services to victims or their family members, as needed and 
as resources permit;

(5) the administration of assessments, tests, or evaluadons, as needed;

(6) the preparation o f legal procedures, as needed;

(7) the referral of cases to treatment arid rehabilitation programs, substitute care programs, 
long-tenn care programs, and law enforcement agencies, as appropriate;

(8) arrangements for the removal of the victim or the perpetrator from the home, when 
necessary;

(9) the provision of suppon, protective, and advocacy services:

(10) the training o f agency staff, related professions, and volunteers:

(11) the administration of public awareness programs: and

(12) the collection of statistics for clients and services.

There are currently three workers specializing in Adult Protective Services (two in Anchorage 
and one in Fairbanks). In all other areas of the state adult protecdve services are provided 
by staff who are assigned to provide protective services to both children and adults.



b y  

N a t i o n a l  A s s o c i a t i o n  o f  S t a t e  U n i t s  o n  A g i n g

Individual and collective advocacy is the 
essential core of the Older Americans Act 
and a central mission of the network of state 
and area agencies that the Act has 
established across the nation. The OAA 
network’s primary purpose is to assure that 
individual older people have their civil 
rights, autonomy and dignity protected, their 
claims to entitlements honored and their 
contracts and covenants for care and benefits 
fulfilled. This responsibility is paramount 
with respect to those who are unable to 
secure and protect their own interests. This 
advocacy mission calls for enhanced federal, 
state and community leadership and action to 
design and implement comprehensive and 
coordinated elder rights systems for older 
persons.

In our increasingly complex society, we 
find continuing and growing evidence of 
threats to and violation of the rights o f older 
persons:

Q The incidents of elder abuse and 
exploitation in domestic settings are 
estimated at approximately 1.5 million 
per year and only 1 in 8 individuals 
receives protective services. Law 
enforcement is reluctant to prosecute 
even serious cases. The interventions of 
key community services which address 
alcohol and substance abuse, domestic

violence, protective service and mental 
health are seldom linked. Health care 
professionals, financial institutions and 
other important gatekeepers are not 
adequately involved in prevention, 
reporting and assistance activities.

□  Approximately 2 million older persons 
reside in an estimated 90,000 long term 
care facilities with growing reports of 
abuse, loss of autonomy and complaints 
concerning the quality o f cate. Although 
enforcement of protections has been 
strengthened under OBRA, the full scope 
and spirit of the Nursing Home Reform 
Act has yet to be realized. The public is 
not knowledgeable o f these new 
protections; residents are not aware of 
avenues of redress.

□  In growing numbers, older persons lose 
their rights often with no due process 
safeguards. Guardianship may be 
awarded with little or no consideration of 
alternative services or limited orders. 
The availability of training or support 
services for guardians and the courts are 
limited. Required reporting is not 
reviewed and the courts have little 
capacity to exercise oversight.

□  More than any other age group older 
persons rely on increasingly complex and
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Elder Rights

changing public benefit programs, 
services and protections to meet income, 
housing, health and supportive service 
needs. Yet millions of older individuals 
eligible for benefits under the 
Supplemental Security Income (SSI), 
food stamp, Medicaid and the Qualified 
Medicare Beneficiaries (QMB) Drograms 
are not currently enrolled Older people 
are shifted among various providers and 
levels of government in order to apply 
for or receive benefits. Restrictive 
eligibility criteria, exclusionary and 
complex application rules and appeal 
procedures deter too many eligible older 
people from pursuing benefits. In 
addition, insensitivity to racial and 
cultural issues further impedes access to 
benefits for many older persons.

□  In the paramount area of health care, 
millions o f older people are denied 
benefits to which, they are entitled under 
the Medicare program. Claims 
processing errors, denials of benefits, 
provider over billing and inconsistent 
Medigap coverage add substantially to 
the confusion older persons face in 
attempting to pay for their health care 
and results in substantial and unnecessary 
out-of-pocket costs.

□  Many older persons lose their autonomy 
and their financial, legal, or personal 
rights through actions outside the formal 
legal system. Family members, 
caregivers and medical and social service 
providers often assume power and 
control over the older person’s choices 
and resources, both through quasi- legal 
transfers of authority and through failure 
to fully inform elders. As a result elders 
can not make a truly informed and 
dignified choice about services,

treatments, residential choices, and 
expenditures of their resources.

□  A growing number of private sector 
services and products are targeted to 
older consumers. Fraud and exploitation 
are on the rise in the marketing of 
insurance, retirement housing, investment 
and financial planning, private care 
management, home care and medical 
services and supplies.

□  Opportunities for employment are 
constricted by discriminatory practices. 
The recent and dramatic 12% increase in 
the numbers of age discrimination cases 
brought before the Equal Employment 
Opportunity Commission in 1991 
illustrates that discriminating practices 
continue to force older people into 
involuntary retirement, low wage jobs, 
and limited employment choices.

These growing and increasingly complex 
threats to, and violation of, the rights of 
older persons call for the development of a 
comprehensive system of programs, services, 
and protections at the community, state and 
national levels which assist older persons to:

>• Understand and exercise their rights.

>• Exercise choice through informed
decisionmaking.

>  Benefit from support and opportunities 
promised by law.

>  Maintain autonorr consistent with 
capacity.

>• Resolve grievances and disputes through 
appropriate representation and assistance.

2



A Call For Enhanced Leadership and Action

These emerging elder rights needs have 
resulted in recent years in numerous 
initiatives at the federal, state and 
community levels. Protections in federal law 
provide an important foundation for the 
rights of vulnerable citizens. The Older 
Americans Act, the Civil Rights Act of 
1990, the Americans with Disabilities Act, 
the National .Affordable Housing Act, the 
Spousal Impoverishment Protections, the 
Nursing Home Reform Amendments, the 
Age Discrimination Act, the Employee 
Retirement Income Security Act, the Age 
Discrimination in Employment Act — all 
include provisions to protect the rights of 
older persons. However, these laws are 
difficult to understand, not enforced 
uniformly and pose a significant challenge 
for older persons who want to take 
advantage of their protections.

At the state level, laws have addressed 
new issues such as guardianship reform, 
insurance regulation, consumer protection, 
financial exploitation,  surrogate 
decisionmaking, advance directives, board 
and care regulation, and elder abuse 
intervention. However, progress in these 
areas has been uneven and incremental, often 
due to a lack of coordination among 
agencies and a lack of available resources to 
ensure enforcement and compliance.

At the community level, the demand for 
services provided under the long term care 
ombudsman program, legal assistance, 
insurance and benefits counseling, elder 
abuse/protective service, employment and 
consumer education initiatives far exceeds 
the capacity to respond. Though they 
constitute the vanguard for elder rights, these 
programs are severely constricted by limited 
resources.

Thus, today the rights of older persons 
are addressed by a collection of problem 
specific laws, programs and services — each 
with its own source of limited funds, its own 
plan, its own administrative mechanisms, 
delivery system and, ultimately, its own 
beneficiaries. While such specialization has 
merit, it also contributes to the current 
situation which:

O discourages coordination among the 
various laws/prograrns/services;

O remains unresponsive to the vulnerable 
older person witn multiple problems;

O hinders effective management;

O encourages competition for resources;

O lacks flexibility in responding to 
changing needs and priorities;

O frustrates targeting o f resources;

O discourages innovation, except around 
service specific issues;

O diffuses responsibility and accountability 
for advocacy; and

O duplicates outreach and access.

NASUA recommends that a systematic 
effort be undertaken across the : ~tion to 
address the current and emerging threats to 
the rights of older persons; to assess the 
ability of current laws, programs and 
services to address those threats; to improve 
the effectiveness o f those current protections 
and interventions; and to make 
recommendations for new laws and programs 
as well as new resource, design and 
implementation strategies. The success of
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such an undertaking will require leadership 
by the Older Americans .Act network and 
ether appropriate agencies and organizations 
at the federal, state and community levels 
working in partnership to design and develop 
a truly comprehensive, coordinated and 
responsive elder rights system for older 
persons.

Further, NASUA recommends that this 
national effort be built upon the following 
framework for action:

□  Establish consumer centered elder rights 
programs which facilitate choice, 
promote autonomy and support 
decisionmaking with a minimum of 
administrative intrusion or confusion.

□  Inform and empower older persons to act 
on their own behalf in exercising their 
rights.

Q Give priority to older persons unable to 
secure benefits to which they are entitled 
or protect their own interests.

□  Establish a full continuum o f laws, 
programs and services responsive to elder 
rights needs ranging from information to 
legal representation and advocacy.

□  Secure adequate resources to supply 
needed services and to enforce laws and 
protections.

□  Identify and address emerging elder 
rights issues and needs.

□  Ensure that new elder rights initiatives be 
coordinated wkh and built upon the 
strengths of the existing infrastructure.

□  Identify and respond to needs for
collective advocacy on behalf o f older
persons.

□  Respond flexibly to the complex rights
and diverse needs o f older persons.

The way in which each state will use this 
framework to build m  effective elder rights 
system will vary according to its elders’ 
needs, current structures and prevailing 
customs. However, across the country each 
state agency on aging must assume the 
primary leadership role in advocating far and 
designing such a system. It is the aging 
network which must serve as a vehicle to 
convey policy relevant information to older 
people; involve older persons and their 
families in expressing their values and 
preferences about the principles, benefits and 
organization o f elder rights systems; and be 
a forum through which empowered and 
informed older people can influence the 
social, economic and political directions of 
their communities, states and country.

NASUA recognizes the complexity of 
this undertaking and the need for 
partnerships among a wide and diverse group 
of organizations and agencies to quickly 
advance the elder rights agenda o f older 
persons. NASUA commits itself to this 
important partnership in meeting the 
challenges of developing national, state and 
community strategies to address the elder 
rights needs o f the older population.

NASUA Board of Directors 
Adopted March 13, 1992



H B  4 : "An A c t  a d d in g  a s  a n  a g g r a v a t in g  f a c t o r  a t
s e n t e n c in g  t h a t  a  v i c t im  w a s  e ld e r ly  o r  d i s a b le d ; a n d  
r e l a t i n g  t o  f a i lu r e  t o  r e p o r t  h a r m  o r  a s s a u l t s  o f  t h e  
e ld e r ly  o r  d is a b le d ."

HB 4 amends the centralized licensing statutes (AS 08.01) by adding a new 
section allowing the department or a board to pursue disciplinary proceedings 
or sanctions against a licensee who has been convicted o f abusing an elderly 
or disabled individual. The bill also mandates the court system to notify the 
licensing authorities o f a conviction.

To promote the safety and welfare o f Alaska consumers in ensuring services 
are delivered by competent, qualified licensees, the pro v isions o f HB 4 enhance 
public safety by allowing disciplinary action to be taken against licensees 
convicted o f abusive behavior. The result o f this bill anticipates appropriate 
action to be taken by licensing authorities. The Division o f Occupational 
Licensing has never been staffed to perform the now mandated procedure o f 
monitoring licensees once rehabilitated. At the expense o f investigation 
caseload, the division has deducted one position to act as the monitor. The 
current caseload is 60 to 70 licensees who have had disciplinary action taken, 
causing the licensee to be placed on probation monitoring for impaired 
practitioners. The number o f cases per monitor is an unusually high number 
to be monitored by one position. A  comparison o f cases in other states finds 
similar positions carry a caseload o f approximately 6 to 25 cases per individual 
monitor.

To prove and monitor abusive-type cases will require sufficient staff resources 
to accomplish the tasks appropriately. Therefore, although the department 
supports HB 4, additional staff will be necessary to properly fulfill the 
mandates o f HB 4.

   ___________
Paul Fuhs, Commissioner
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