


FISCAL NOTE

STATE OF ALASKA BILL NO. HB 4
1993 LEGISLATIVE SESSION

Revision Date Dept. Affected: Commerce & Economic Development

Title: Failure to report harm or assaults of the BRU: Occupational Licensing
elderly or disabled Component: Operations

Sponsor: Rep. Mackie
Requestor: Rep. Mackie COMPONENT SERIAL NO. 1844

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

57. 5

57. 5

PERSONAL SERVICES 5
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT 1
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 72.4 62.4 62.4 62.4 62.4
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CAPITAL

REVENUE FUND SOURCE: 0 0 0 0 .0

FUNDING: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts 72.4 62.4 62.4 62.4 62.4
1006 GF/MHTIA

Other
TOTAL 12.4 62.4 62.4 62.4 62.4

POCITIONS:
FULL-TIME
PART-TIME
TEMPORARY

OO
O O
OO -
O O —
OO

Estimate of current year [FY 9L impact: $ None

ANALYSIS: (Attach a eeparate page if neceeearyj

HB4 amends the centralized licensing statutes (AS 08.01) by adding a new section to provide that a licensee
who is convicted of abusing an elderly or disabled person may subject their license to disciplinary proceedings
or sanctions.  The bill also mandates the court to notify licensing authorities upon a conviction of a licensee.

| I ( (Continued on attached)

e en]l oy,

Prepared, by: Jennifer Stnckleﬂdmmstratlve Officer /y Phone:  465-2144

Division: ~ ~ Occupational Licensing \ Dace: 2126193
: I

Approved by Commissioner: Paul Fuhs Date: A - -

Agency: Commerce & Economic Development

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information coll the Governor's Legislative Office
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CONTINUATION of FISCAL NOTE ANALYSIS

FOR BILL/RESOLUTION NO. HB 4

This fiscal note addresses the need for an Investigator Ill position. Range 18A. to properly
monitor or initiate action against licensees who have been convicted of abusing the elderly or

disabled persons.

Although a great amount of activity may not be generated as a result of this bill, the division
already has a caseload of 60 to 70 impaired practitioners being monitored by one staff
investigator. The new responsibilities under HB 4 added to the current caseload will increase an
already high number of cases tracked by one position in comparison to a caseload of 6 to 25

cases monitored by similar positions in other States.
Individuals convicted of abusive-type cases as referred to in HB 4 may be difficult to monitor

under an agreement situation as established for impaired practitioners. Tire division will need
the additional position to properly pursue action against a licensee if convicted of abuse.

This fiscal note is based on the following:

Personal Services:
1 - Investigator HI position, Range 18A, PFT 57.9

Travel:
Funding for at least two investigative trips 1.5

Contractual Services:
Funding for postage, communications, copies of

records, etc. 2.0
Supplies:
Daily operating supplies (pens, paper, etc.) 10

Equipment: (one-time costs)
W o rkstation/Fumiture 10.0
Telephone
Computer

While no revenue will be generated as a result of HB 4, licensing fees across all occupations

must be adjusted to cover the costs shown in this fiscal note.
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FISCAL NOTE

STATE OF ALASKA BELL NO. HB 4

1993 LEGISLATIVE SESSION

Revision Date: 1-25-93 Dept. Affected: Corrections

Title: " ... adding an aggravating factor 8ru: Statewide programs
at sentencing Component: Statewide Programs

Sponsor: Rep. Mackie

Requestor: Rep. Mackie COMPONENT SERIAL NO. 1858

BExpenditures/Ravsnuas: (Thousands of Collars)

OPERATING FYo4 FY95 FY96 FY97 FY98

PERSONAL SERVICES

TRAVEL

CONTRACTUAL -0- 48.8 48 .8 48 .8 97.6

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- 48.8 48.8 48.8 97.6

CAPITAL

REVENUE FUND SOURCE:

FUNDING: (Thousands ot Oollars)

1002 Federal Receipts

1003 GF Match

1004 GF -0- 48.8 48.8 48.8 97.6
1005 GF/Program Receipts

1006 GF/MHTIA

Other
TOTAL -0- 48.8 48.8 48.8 97.6

POSITIONS:
FULL-TIME
PART-TIME

TEMPORARY
-0-
Estimate of currant year (FY93) impact $

ANALYSIS: (Attach a separata page ifnecessary)

Please see attached fiscal analysis

Prepared by: Dana LaTour Phone: 465-3376

Oals: ;) o5 g3
Approved by Commissioner Llovd G. Rudd LU'—e Y =) C— Date: 1-25-93
Agency:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR*"S LEGISLATIVE OFFICE
For further distribution information call the Governor®s Legislative Office
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CONTINUATION OF FISCAL ANALYSIS

HB 4: "An Act adding as an aggravating factor at sentencing that
a victim was elderly or disabled; and relating to failure to
report harm or assaults of the elderly or disabled.™

The bill would add an aggravator to be considered at sentencing
if the victim of an offense was 65 years or older or had a
physical or mental disability that substantially limited one or
more life activities. This change will 1impact the Department by
increasing total 1incarceration length in certain cases.

A person who, in the performance of their professional duties,
has reasonable cause to believe that an elderly person has
suffered harm, and who knowingly fails to comply with reporting
requirements outlined in AS 47.24.010, would be guilty of a
class B misdeamor. Such failure is a violation under current

law. This change 1is not anticipated to impact the Department due
to the assumption of infrequency of the offense and the
assumption that imprisonment would be unlikely upon conviction.

Assuming that 5% of the total population (4.1% of population is
over 65, and 1% is used to meet the criteria for "disabled" as
used in this bill) meets the definition of the bill"s aggravating
factor, it is also assumed that 5% of the victims would meet that
definition. Assuming only 5% of convictions would involve
victims addressed by the bill"s aggravator, the following numbers
of convictions are assumed each year, based on the 1991 rates:

Class A felonies: 5% of 65 = 3
Class B felonies 5% of 72 = 4
Class C felonies: 5% of 150 = 8
Sexual Assault 1I: 59 of 38 = 2
Sexual Abuse of

a Hinor 1 : 1% of 26 0*

* Since this crime involves only minors, the 1% disabled estimate
is used for this offense.

Assuming that the aggravator would result iIn an average 1increase
of 20% of the non-aggravated terms of imprisonment, the
Department has estimated the following:

FY94: No impact. Those sentenced in FY94 would receive
sentences of over 12 months regardless of the aggravator.

FY95: If, in FY94, 8 Class C felonies were increased from 20
months of incarceration to 24 months of incarceration due to the
aggravator, 8 felons would require four months (or 122 days) of
additional incarceration in FY95. Assuming the additional time



could be served
statewide cost of $50/day,

FYO6:

FYOQ7:

FY98:

FY99:

8 felons x 122 additional

C felons sentenced
$48,800

8 Class
another

C felons sentenced
$48,800

8 Class
another

C felons sentenced
$48,800

8 Class
another

B felons sentenced
increased from 40

4 Class
sentences
result in 8 additional
incarceration each,

4 felons x 244 days x $50 =
+
Total 2

C felons sentences
$48,800

8 Class
another

B felons sentenced
$48,800

4 Class
another

2 felons convicted of Sexual
increased from 64 months to 87

Instead of being released during the fourth
they would remain
resulting

have had their sentences
months.
month of FY99,
remainder of the year,
months (or 244 days) each.

could be transferred to CRC beds for

impact would be:

2 felons x 244 days x $50

Total

in a community residential
the additional

days x $50 =

months
during FY98.

center at an average
cost would be:

$48,800

in FY 95 would result 1in

in FY96 would result in

in FY97 would result 1in

in FY94 would have had their
to 48 months. This would
(or 244 days) of

$48,800
48,800
97,600

in FY98 would result in

in FY95 would result in

Assault I, in FY94, would

incarcerated for the

in an additional eight

IT these or other offenders

the extra days, the

$24,400
48,800
48,800

+ + 1

= $122,000



FISCAL NOTE

STATE OF ALASKA BILL NO. HB
1993 LEGISLATIVE SESSION

evision O a ts: Oepl. Affected: Health and Social Services
ithe: “An Act relating to Assault of Eldcrlv/DisabhSRU: Family & Youth Services
and Failure to Report Harm* Component: SERO, SCRO, NRO
ponsor. Representative Mackie
equestor: Representative Mackie COMPONENT SERIAL NO.  0258. 0254. 0255
Expenditures/Revenues: (ThOUS&ﬂdS of Oollare)
OPERATING FY94 FY95 FY96 FYo7 FY98 FY99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCEI'LANEOUS

TOTAL OPERATING 0.0 0.0! 0.0 0.0

CAPITAL
REVENUE FUND SOURCE

FUNDING: . (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF .

1005 GF/Program Receipts

1006 GF/MHTIA I

Other I
TOTAL 0.0 I 0.0 0.0 0.0 0.01 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact NONE

ANALYSIS: (Attach a separate page ifnecessary)

Alaska, like many states in the early 80 3, passed but failed to fund a Protection of the Elderiy statute. A decade after
Alaska"s law was passed, uieDepartment still isnot adequately funded for this mandate. There isconcern over

raising the penalty when mandated professionals fail to report abuse and neglect to elderty persons to the Department as
the existing response system is inadequate. This hill, ifpassed, would not directly create an$f additional

workload on the Department.

See attached for Fiscal Note Analysis

reoared by: Deborah R. Wing, Directorf Phone: 465-3191
ivision: Department of Health & Social Services Date: 01/29/93
pproved by Commissioner: Theodore A. Mala. MD, MPH Date: / f7-9 3
gency: Department of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIESATO GOVERNOR™S LEGISLATIVE OFFICE
For further distribution information call the Governor 3 Legislative Office
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FISCAL NOTE

STATE OF ALASKA
1993 LEGISLATIVE SESSION

Revision Date:
Title: 'An Act adding as an aggravating factor at sentencing

that a victim was elderly or disabled.’
Sponsor Representative Mackie
Requestor  House HESS

EXPENDITURES/REVENUES:

OPERATING FY 94 FY 9
PERSONAL SERVICES 0 0
TRAVEL 0 0
CONTRACTUAL 0 0
SUPPLIES 0 0
EQUIPMENT 0 0
LAND & STRUCTURES 0 0
GRANTS, CLAIMS 0 0
MISCELLANEOUS 0 0
TOTAL OPERATING 0 0
CAPITAL 0 0
REVENUE
FUND SOURCE: 0 0
FUNDING:

1002 Federal Receipts 0 0
1003 GF Match 0 0
1004 GF 0 0
1005 GF/Program Receipts 0 0
1006 GFIMHTIA 0 0
OTHER 0 0
TOTAL 0 0
POSITIONS:

FULL-TIME 0 0
PART-TIME 0 0
TEMPORARY 0 0

Estimate of current year (FY93) impact:
ANALYSIS: (Attach a separate page if necessary.)

Prepared by: John Salemi, Public Defender Vv
Division: - Public Defender Aaency

ADoruved by Commissioner - Nancy Bear Usera \ L /
Agency:  Administration

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

\

BILL NO.

Department Affected:  Administration
BRU: Public Defender Agency
Component: Public Defender Agency

COMPONENT SERIAL NO. 1631

FY % FY 97 FY 98
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0 0 0
0" 0 0
0 0 0
0 0 0
0 0 0
0 0 0

Phone; 279-7541
Date: 1/21/93

e JA <173

For further distribution information call the Governor's Legislative Office
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 4
1993 LEGISLATIVE SESSION

Revision Date: Department Affected: ~ Administration
Title: An Act adding as an aggravating factor at sentencing that a BRU: Office of Public Advocacy
victim.. Component: Office of Public Advocacy
Sponsor Representative Mackie

Requestor House Judiciary COMPONENT SERIAL NO. 43
EXPENDITURES/REVENUES:

OPERATING FY %4 FY 95 FY 9% FY 97 FY 98 FY 99
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 C 0 0 0
REVENUE
FUND SOURCE: 0 0 0 0 0 0
FUNDING:

1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY93) impact. None

Prepared by: Brant McGee. Public Advocate Phone:  274-1684
Division: - Office of Public Advocacy I\ Date:  1/19/93

*
Approved by Commissioner - Nancy Bear Usera d
Agency: Administration Date:  1/20/93

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
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Alaska S'tatc Hegislature
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COMMITTEE ON HEALTH. EDUCATION *HB 3: Regulation »f Home Care Providers
AND SOCIAL SERVICES

SUBJECT OF MEETING:

*HB Protect Elderly and Disabled Adult

DATE: MARCH 8 1993 PLACE: Capitol Room 106 *HCR 7: Alcohol-Related Birth Defects Awa reness
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Alaska !§>tate legislature

i SUBJECT OF MEETING:
IHouhe of SleprcBEntattuefi

e of
COMMITTEE ON HEALTH. EDUCATION *HB 3: Regulationlof Home Carf. Providers
AND SOCIAL SERVICES

*HB 4: Protect Elderly and Disabled Adul S

DATE: MARCH 3, 1993 PLACE: cCapitol Room 106 *HCR 7: Alcohol-Related Birth Defects Aw/RENESS

DO YOU WANT WHAT SUBJECT/

NAVE REPRESENTING ~ BUSINESS/PERSONAL mailing address  ZIP (H PHONE (W) PHONE TOTESTIFY? WHICH BILL?
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riOUSE COMMITTEE REPORT

(7) 1

Date Referred: January 11, 1993 FURTHER REFERRALS: Judiciary
Finance

Date of Committee Action: ~€? 3

The HEALTH, EDUCATION AND SOCIAL SERVICES Committee considered: HB 4

HOUSE BILL NO. 4 PROTECT ELDERLY AND DISABLED ADULTS

"An Act adding as an aggravating factor at sentencing that a victim was elderly or disabled; and relating to
failure to report harm or assaults of the elderly or disabled."

RECOMMENDATIONS: | 1 the same title
be replaced with 1 1la new title

[ ] have attached amendments(s)

[&] C pass

[ ] do not pass
[ 1 no recommendations

[ ] individual recommendations

[ ] addition”™ referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTEC(s): ()0)] APPROVES PREVIOUS:
e> [y] fiscal impact CEP f [ ] fiscal note(s)

3 [/1 zero fiscal note fAvVSS } 1.9 [ 1 zero fiscal note(s)



fUas;fea H>tate "Legislature

ALASKA STATE CAPITOL
JUNEAU. ALASKA So801-IM2

C@) 6.5
REPRESENTATIVE
JERRY MACKIE PO, BOX 7%
noom W CRAIG. ALASKA 921
(907) 926-3000 OFF ICE
(©@07) 826293 HOME

use of &epreSentatibes!

SPONSOR STATEMENT FOR HB 4

HB 4, An Act adding as an aggravating factor at sentencing that a
victim was elderly or disabled; and relating to failure to report
harm or assaults of the elderly or disabled, will place into state
law deterrents to crimes against the elderly and disabled.

HB 4 will amend the code of criminal procedures, which allows
presumptive sentences to be aggravated, by adding a new paragraph
to include a victim of an offense who is 65 years of age or older
or has a physical or mental disability which limits major [life
activities. The bill would amend the protection of the elderly and
disabled adult protection laws to consistently provide a penalty of
a c_ass B misdemeanor for conviction of failure to report a crime
under these statutes; it would also require the court to report
convictions to the appropriate licensing/regulatory entity.
Conviction of a professionally licensed person for a crime against
an elderly or disabled person could lead to disciplinary actions or
sanctions.

Elderly and handicapped persons are more vulnerable and
disproportionately damaged by crimes against them because they are
less able to escape offenders and tend to suffer greater relative
deprivation. Additionally, the elderly and disabled take longer to
recover from the impacts of financial, emotional and physical
abuse.

The senior citizen population in Alaska is rapidly growing; between
the 1980 and 1990 census, Tfour areas of the state have seen over
130% growth in the senior population (Anchorage, Kenai, Mat-Su and
Haines); the statewide average growth for this population group is
93.7%. The number of seniors living alone has grown by 108%.

28 states have adult protection laws, although many of them are
underfunded as our services are here in Alaska. About 200 reports
of elderly abuse are made in Alaska each year; HB 4, if emcted,
will provide both an incentive to report abuse and a deterrent to
crimes against the elderly.

I believe this legislation is timely and urge your support.

HOUSE DISIRICT (5 =« ANGOON mCAPE POLE = CAPE YAKATAGA = COFRVAN COVE =CRAIG = DOLOMI BAY = EDNA BAY « HFINCOVE = EXCURSION INLET
FUNTER BAY «GUSTAWS = HAINES = HOBART BAY «HOLLIS « HOONAH = HYDABURG «KAKE mIKASAAN «KLAWOCK = KLUKWAN = L4BOUCHERE BAY «LONG ISLAND
MLTLAK.ATLA = NALKATI = PELICAN = POINT BAKER «POLK INLET = PORT ALEXANDER = PORT ALICE = PORT PROTECTION = SKAGNAY
TENAKEE SFRINGS «THORNE BAY « VIEN COVE «WATERFALL. < _ALERISI™ YAKUTAT



Alaska g>tate legislature

ALASKA STATE CAPITOL
JUNEAU ALASKA 9amai-ntp
Q) 16495

RE
JERRY MACKIE =
JShiw S
(907) PG-3LR OFFICE
Q7) 826-290 HOME

Noufie of ftepretfentatibetf

SECTIONAL ANALYSIS - HB 4

" AN ACT ADDING AS AN AGGRAVATING EACTOR AT SENTENCING THAT A
VICTIM WAS ELDERLY OR DISABLED; AND RELATING TO FAILURE TO REPORT
HARM OR ASSAULTS OF THE ELDERLY OR DISABLED"

Section 1 Amends the centralized licensing statute by adding
a new section which provides that conviction of a
person licensed or regulated by a board or the
department under the adult protection or protection
of disabled persons statutes may be grounds for
disciplinary actions or sanctions.

Section ? Adds a new paragraph to AS 12.55.155 to provide that
a sentencing court may aggravate a presumptive
sentence when the victim was an elderly or disabled
person.

Section 3 Amends As 47.24.010(c) to provide that a person
required to report harm to an elderly person under
the Protection of the Elderly statute who knowingly
fails to report is guilty of a class B misdemeanor.
The section also requires the court to report
convictions under this section to the appropriate
professional regulatory body.

Section 4 Amends AS 47.24.110(b) to provide that a person
required to report physical and sexual assault of a
disabled person under the Protection of the Disabled
statute who knowingly fails to report the assault is
guilty of a class B misdemeanor. The section also
requires tfte court to report convictions under this
section to the appropriate professional regulatory
body.

HOUSE DISTRICT (5 = ANGOON = CAFE POLE = CAPE VAKATAGA = COFFMAN COVE = CRAIG = DOLOMI DAY = EDNA BAY «H FIN COVE = EXCURSION INLET
R NTER BAY «GUSTAVUS = HAINES = HOBART BAY *HOLLIS « HOONAH «HYDABURG = KAKE = KASAAN = KLAWOCK = KLUKWAN = L ABOUCHERE BAY = LONG ISLAND
METLAKATLA « NALKATI = PELICAN = POINT BAKER = POLK INLET =PORT ALEXANDER * PORT ALICE = PORT PROTECTION = SKAGNAY
TENAKEE SFRINGS = THORNE BAY = VIEWCOVE = WATERFALL. = WHALE PASS = YAKLTAT

s\o&k/ 5 \5
HMHB



Alaska Statutes § 1255|d5

n enIar?ed by nllef'nliniiH in the
lini* nI Wnisl v. Sinle, (77 1'.2d 912
kd Cl. App. 1981).

mpnri. sndJ nf former nm! eiirrenl
llcs. — 1] whs [lie elements of I||c
SCIT. est blghed n Ilie sin nlg und er
i (lle defendant whs convrcte which
In lie ciinmred willi (lle current
Rtulute 'in deli’ rrunnnf wlreIIrer
wn (||fcnscs linil su |stnn inl ){ idonli-
fknren’s Walsh v, Sinle. (i771".2d 912
1811

lor cnrrvl%[lllon r] er former Inw.
oller piirif;npli (n kj 121 of this section,
mintil conviction entered under prior
ko law or under Hie Inw of andther
lictinn rnay he deemed Itn lie n |prror
v conviction for presumptive senlenc-
iUlpnses onq {P f?egse orw ich
tnor conviction was entered inil ole-

irnl to those of o

rkn low. lee v.

Jaskn CI. App.
e, 083 P.2d 382
n usrng n vinin-
¥sln utc os n
defemimit's sen-

|rst degree since
So In effect since

i/ rr nU'enso would

\j) on v, Stole, 662
ip. 19871,

e

U \(q/r re

) isc di ferug qsuulb—

aw ami did not

ngy _canyiction.
20 202 (A?nskn

)f stntc. — Fol-
iri was _n prior
on |n)(23 where

I*liiini a age 2{ hds tredte
even tronglr efendant would nve
Ircnled ns™n juvenile ynder Alnskn
lttllct\énnnAcrs v, Slate, (190 I'.2d did

n
digraph (gfI)ZI of this s cIrnn has con-
illy htconI nrr]lerprchlc tI tr]g tﬂe
¢ establishi nts of the
ic fi orerc thgode‘f (fnnfwas previ-

n nvicted, which was an Qregon
lle_Ihn] is n chnss C_ felony in Oregon
[isin Aluskn. Thus, it was not error In
der the re\go 8onvrctron n felon

ug ee ant was sen}ence
|n|I regon sinlutc providing for Ihe
lion of eertarn felonres lo” misde-
inrs Wells v. Sh 20 346

ﬁ—

zl/-\lnskn Crlan pg 9f)id) (decided prior to
ineridinc

A 1983 Oklahoma ‘conviction for n fel-

ony escape while on work relcnso from n

DePartment of Correctjons trcnimenl fa-

cility was n prior convrctron for ﬁurgoses

of presumptive sentencing, for the

noma, escape statute had elements suh

HInnIrnII}/ similar®

class U felony. Marhn v, Stale, 701 P2d
[aBkn Ct. App. 1980).

1 (Al

The(legrslature mtgnded to treat convic-
tions under prior codes nml convictions
under the codea of sister sintea identically,
allowing their use as prior convictions
oan where_their elements were substan-
tia ¥ identical (now "similar™) (o the ele-
ments ofcrimes csIuIdrshcd in"the current
code. Wasson v. Sintc, 652 P.2d 117
(Alnskn Ct. 193))

Conviction in New York for Inrccny was
not n prior conviction for presumptive sen-
tencing . puri)oses where' the New York
stnlute involved liefl of $60 — $500 nng
the current Alnskn law required thefl
from gOO $25000. Wnlsli v. Stnle, 577
P2d 12 (Alaska CI. App. 1981),

Presumptive sentence convictions
must he consecutive, — Under the plain
terms of AS  1255.M5(a)(3) . nnd
1255185(6 (7), and (8? one “conviction
must precede thie next before presumptrve
sente |ng can npply. Sintc v. nslgggs}off

4630 éAlas a Ct. App. 1

Where defendant’s three separate crimi-
nal episodes occurred in close roxrmrt?/
ami his convictions were entere after%
of (he offenses had been commrtte
cannot be deemed to lie a secon elong
olTender under AS 126512
5&2 I85 SIate v rinsto soff 659 P.2d

The forgery of Pwo checks on tho
snmc ilny Tnvolved two scBnrntc criminal
episodes nnd convictions bnscd pn tliosc
episodes were not convictions arising out
nfa srngle continuous criminal episode to
be (rented an a single conviction for pur-
poses of consrdenn% prior convrctrons in
|ll£)osrngsentence inn v. Stole, 663 P.2d
Inskn C m) ?

IJurgIarrcs of three different resi-
dences owned hy three separate vic-
tims are separate offenses, Lncquoment v.
Sllg?glﬁ 644 I'20 866 (Alaska Ct. App.

Su)ffrcrent evhder]ce of prior convic-
tion. — An nulncnlicnind ‘copy of n for-
eign docket nbatrnct constituted sufficient
evidence of a prior conviction. Gnilt v.

S

162

9

§ 1255147 Code of Cmminai, Phoceduiie § 1255155

Stole, 712 P.2d 906 (Alaska CI. App.
1986)

Fallure to Prove prior convictions.
—When a parly lias had insufficient lime
to comply with the notice requirements
relating to proofof prior convictions or ag-
ravating nnd mrtrgatrng factors, the
Eronrrnto remed¥ hould normally éi
ontinuance  of the sentencing procee
Ings: and failure K consjder prior crimes
for presumptive sentencing purposes con
be condgned only in those Cases where tin
Eale anerexer]crsrng due diligence, is un-
e 1o meet the statutory equrrements
for proo of aanor conviction. Kell x
Stale, 663 P.2d 97 (Alaska Ct. App.

When a mdandatory minimum_sentence
is prescribed for & repent olTender, it
would he Inappropriate for the court to
sentence the defendant as a first offender
merely because the stnle has failed to ob-
tain proof of the_prior convrctron in time
for sen encrn% The normal recourse un-
der such circimstnnco IS n continuance.
Stewnrt v, State, 763 P.2d 515 (Alnslta Ct.
App. 1988*

New sentencing hearrngn not re-
quired on remand. — Although the

Cnlintcrul references. — Chronologr—
cal or procedural sequence of former ¢
victiona no nfiecting enhancement of pen-

judge improperly sentenced defendant toa
Presumptrve four-ytor term nnd a remand
or imposition of 1 noigiresumplive sen-
tence was accessar%/ N new sentencing
hearing wo ,ld not he required uRon Té-
mand “since rcmnml lur’ such  hearing
would mereIY result in rcrIn osrtron of
nonPrefum four- T rri(s
Onrroulto StaIe 683 P. 262 Alnskn

dp d |n Dloomslrnud v. Stale, 656
P2

nsn Fr
Stote, 89 ske pr\Jl

193%2 llut v, Slate 675 P.2d 2688A|aska
1939); Maldonado v. Slide,
P.2d (Alnsku Ct. g% 1934).

]Z%goted n Wn ht v.

laska Cl. %% L organ V.

StnIe 661 P2d 11 g ska Ct. Af&)
Sawyer V. Stat P2d

(751nskn Ct.’A ng g v. State,

Alaska C 199);

McCombs V, StnIe HP.2 (AI aska

Crtepd) in Kot)elesv Stole, GCO 2 199
&Alnska Ct. A 19&3) Inf Stnl
o gp

laska
McCombs v, State, /54 P2d (A]%?r
App. 1988)

ou

3‘_>—o
= -

all forsubseﬂuent offense un de h brtual
criminal statute. 24 ALI(4lh

Sec. 12.55.147. Fingerprints nt time of sentencing. When a de—
fendant is convicted of a felony by a court of this state, the defendant®s
fingerprints shall be placed on the judgment of conviction in open
court, on the record, at the time of sentencing. The defendant and the
person administering the fingerprinting shall sign their names under
the fingerprints. (835 ch 143 SLA 1982)

[tovisor'a notos. — Knncled ns AS
12.55.1450 enumbered in 1982

See. 12.55.155. Factors in nggrnvnlion nml mitigation,

@ Ifa

defendant is convicted of nn offense and issubject to sentencing urder
AS 12.55.125(c), (D@D, @@, W, ©@, or (i) and

(1) the presumptive lerm is four yeurs or less, the court may de—
crease the presumptive term by an amount as great as the pxsump-
tive term for factors in mitigation or may increase the presumptive
term up to the muximum term of imprisonment for factors in nt'gi ava-

tion;
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@) the presumptive term of imprisonment ismore limn four years,

Ihc court may decrease the presumptive term by an amount as great
as GO percent of tlie presumptive term for factors in mitigation or may
increase the presumptive term up to tliemaximum term of imprison—
ment for factors in aggravation.

(b) Sentence increments and decrements under this section shall be
based on the totality of the aggravating and mitigating factors set out
in (©) and (d) of this section.

(@© The following factors shall be considered by the sentencing court
and may aggravate the presumptive terms set out in AS 12.55.125:

(1) a person, other than an accomplice, sustained physical injury as
a direct result of the defendant 3 conduct;

@) the defendant 8 conduct during the commission of the offense
manifested deliberate cruelty to another person;

(3 the defendant was the leader of a group of three or more persons
who participated in the offense;

(@ the defendant employed a dangerous instrument in furtherance

of the olTense;
By the defendant knew or reasonably should have known that the

victim of the olTense was particularly vulnerable or incapable of resis—

tance due to advanced age, disability, ill health, or extreme youth or
was for nny other reason substantially incapable of exercising normal
physical or mental powers of resistance;

®) the defendant 8 conduct created a risk of imminent physical in—
jury to three or more persons, other than accomplices;

(7) a prior felony conviction considered for the purpose of invoking
the presumptive terms of this chapter was of a more serious class of
offense than the present offense;

@) the defendant 3 prior criminal history includes conduct involv—
ing aggravated or repeated instances of assaultive behavior;

@) the defendant knew that the offense involved more than one

victim;

(10) the conduct constituting the offense was among the most seri—

ous conduct included in the definition of the offense;

(11) the defendant committed the offense pursuant toan agreement
that the defendant either pay or be paid for the comrr*s?:m of the
olTense, and the pecuniary incentive was beyond that inherent in the
ofiense itself;

(12) the defendant was on release under AS 12.30.020 or 12.30.040
for another felony charge or conviction or for a misdemeanor charge or
conviction having assault as a necessary element;

(13) the defendant knowingly directed the conduct constituting the

olTense at an active officer mf the court or at an active or former judi—

cial officer, prosecuting atb .ney, law enforcement officer, correctional
employee, fire fighter, emergency medical technician, paramedic, am-
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bulnnce attendant, or other emergency responder during or because of
the exercise of official duties;

(14) the defendant wns a member of an organized group of five or
morr persons, nnd the offense was committed to further the criminal
objectives of the group;

(15) the defendant has three or more prior felony convictions;

(16) the defendant 3 criminal conduct was designed to obtain sub—
stantial pecuniary gain and the risk of prosecution and punishment
for the conduct is slight;

(17) the olTense was one of a continuing series of criminal offenses
committed in furtherance of illegal business activities from which the
defendant derives a major portion of the defendant 3 income;

(18) the offense was a crime

(A) specified in AS 11.41 and was committed against a spouse, a
former spouse, or amember of the social unit comprised of those living
together in the same dwelling as the defendant; or

(B) specified in AS 11,41.410 - 11.41.460 and wns committed
against a minor, and the defendant has engaged in the same or simi—
lar conduct involving the same or another victim who was a minor;

(19) the defendant 3 prior criminal history includes an adjudication
as a delinquent for conduct that would have been a felony ifcommit—
ted by an adult;

(20) the defendant was on furlough under AS 33.30 or on parole or
probation for another felony charge or conviction that would be con—
sidered a prior felony conviction under AS 12.55.145(a)(2);

@21) the defendant has a criminal history of repeated instances of
conduct violative of criminal laws, whether punishable as felonies or
misdemeanors, similar in nature to the offense for which the defen—
dant is being sentenced under this section;

@2) the defendant knowingly directed the conduct constituting the
offense at a victim because of that person§ race, sex, color, creed,
physical or mental disability, ancestry, or national origin;

(23) the defendant is convicted of an offense specified in AS 11.71
and the offense involved the delivery of a controlled substance under
circumstances manifesting an intent to distribute the substance as
part of a commercial enterprise;

(24) the defendant is convicted of an olTense specified in AS 11.71
and the offense involved the transportation of controlled substances
into the state;

(25) the defendant is convicted of an offense specified in AS 11,71
and the offense involved large quantities of a controlled substance;

(26) the defendant is convicted of an offense specified in AS 11.71
and the offense involved the distribution ofa controlled substance that
had been adulterated with a toxic substance;

(27) the defendant, being 18 years of age or older,
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(A) is legally accountable under AS 11.16.110(2) for tlie conduct of a
person who, at the time the offense was committed, was under 18
years of age and at least three years younger than the defendant; or

(B) is aided or abetted in planning or committing the offense by a
person who, at the time the offense was committed, was under 18
years of age and at least three years younger than the defendant;

(28)  the victim of the offense isa person who provided testimony or
evidence related to a prior offense committed by the defendant.

(d The following factors shall be considered by the sentencing court
and may mitigate the presumptive terms set out in AS 12.55.125:

(1) the offense was principally accomplished by another person, nnd
the defendant manifested extreme caution or sincere concern for the
safety or well-being of the victim;

@) the defendant, although an accomplice, played only a minor role
in the commission of the offense;

(3 the defendant committed the offense under some degree of du—
ress, coercion, threat, or compulsion insufficient to constitute a com—
plete defense, but which significantly nffected the defendant $ conduct;

(@ the conduct of a youthful defendant was substantially influ—
enced by another person more mature than the defendant;

() the conduct of an aged defendant was substantially a product of
physical or mental infirmities resulting fromr. the defendant®s age;

®) in a conviction for assault under AS 11.41.200- 11.41.230, the
defendant acted with serious provocation from the victim;

(7)) except in the case of a crime defined by AS 11.41.410 -

11.41.4 e vigtin provoked the crime to a significant degree;

¢ epeaed "8 42 B HAFSLA” 9]

© the conduct constituting the offense was among the leust serious
conduct included in the definition of thn ofTense;

(10) before the defendant knew that the criminal conduct had been
discovered, the defendant fully compensated or made a good faith
effort to fully compensate the victim of the defendant $ criminal con—
duct for any damage or iruury sustained;

(1) the defendant was motivated to commit the olTense solely by an
overwhelming compulsion to provide for emergency necessities for the
defendant 3 immediate family;

(2) the defendant assisted authorities to detect, apprehend, or
prosecute other persons who committed an offense;

(13) the facts surrounding the commission of the offense and any
previous offenses by the defendant establish that the harm caused by
the defendant 3 conduct is consistently minor and inconsistent with
the imposition of a substantial period of imprisonment.;

(14) the defendant is convicted of an offense specified in AS 11.71
nnd the offense involved small quantities of a controlled substance;

(15) the defendant is convicted of nn offense specified in AS 11.71
nnd the offense involved the distribution of a controlled substance,
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other than a schedule 1A controlled substance, to a personal acquain—
tance who 1is 19 years of age or older for no profit;

(16) the defendant is convicted of an offense specified in AS 11.71
and the offense involved the possession of a small amount of a con—
trolled substance for personal use in the defendant®s home.

® Ifa factor in aggravation is a necessary element of the present
offense, or requires the imposition of a presumptive term under AS
12.55.125(c)(2), (d(3) or (e)(3), that factor may not be used to aggra—
vate the presumptive term. Ifa factor in mitigation is raised at trial
as a defense reducing the offense charged to a lesser included offense,
that factor may not be used to mitigate the presumptive term.

(0 Ifthe state seeks to establish a factor in aggravation at sentenc—
ing or if the defendant seeks to establish a factor in mitigation at
sentencing, written notice must be served on the opposing party and
filed with the court not later than 10 days before the date set for
imposition of sentence. Factors in aggravation and factors in mitiga—
tion must be established by clear and convincing evidence before the
court sitting without a jury. All findings must be set out with specific—
ity.

(9) Voluntary alcohol or other drug intoxication or chronic alcohol —
ism or other drug addiction may not be considered an aggravating or
mitigating factor.

(h) In this section, "serious provocation”’has the meaning given in
AS 11.41.115(0. 812 ch 166 SLA 1978; am 83 39-41 ch 1C2 SLA
1980; am & 19, 20 ch 45 SLA 1982; am 88 36, 38, 39, 42 ch 143 SLA
1982; am 88 6,7 ch 92 SLA 1983; am 8 19 ch 37 SLA 1986; am 8! ch
37 SLA 1987; am 84 ch 69 SLA 1987; am 81ch 83 SLA 1987; am 8 7
ch 66 SLA 1988; am &1 ch 10 SLA 1990)

26) of subsection (c) were enatted n3
Renumbered in 1982 The 1988 amendment, in paragraph
ross references — For consider- ()(18) divided the formerly undmded
ations_in |mposmg senJrace see AS Ian ua e Into nn mtroducto raagra?h

Ilzgetfatw purpose OP ¢h 4(1)2 2(2()19& QH (S) ﬁrragprné)A A% nnd %rdc

45 SLA 1982 m the Tempo- p
”‘EYfEBt] oP éawdments - Theoni%é &,‘Jﬁvmami&?me”t added garagraphs

ndment a
orcg a prior felony conwc%on unde Legis atlve h rts A re

145a)(2)" at the end or paragraph Eil ogeec ha aI ‘QSu S

h first 1987 amendment in para?raph nlent No 44, May 2919800r 1930 ouse
g(22> inserted "physical or mental ds- Journal Supplement,” No. 79, May 29

©
aylit

Th B|cond 1987 amendment aubstl— for House Ietter of intent on ch. 66
tuted_ the present language of gara raph SLA 1983 (C (J% which
Q 12) for the defendant assisted author- amended _this sect|on see House
Ities to detect or apprehend other persons Journal 2330~

ewsoB S note?)— Para raHhs \g/ho committed the offense with the defcn-
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NOTES TO DECISIONS

enernl Consideration.
djustment nf Presumptive Sentences Generally.
g%ravatrng nnd_Mitigating Fnclors.
p?ravatrn Fnclors Gene‘ally
M atrng actors Generary
C. Alcohol or Drug Intoxicatio
Il, Elements of OfTenso ns Factors.
y ﬁr tdrngs of Court.
. Notice

|. GENERAL CONSIDERATION. use of Atki ison nnd De%p ns benchmnrks
for determining the kind of conduct war-
Constjtutionality  of gresumptrve %ntmg n sentence within that range.
sentencrnﬁ; provisions. — See not These “benchmnrks are applrcable o all
der same Reading, AS 1255125, Nell v. gc(tvam cases hecause of (O%multr ’e
Shnte, 642 P.2d 114l (Alnskn CI App. Ims; (2) multiple nssaults of a sing
lgﬁ victim;_or, (3) serious mnrurres to one or
Legislative intent reflected. — The more victims, Stole v. Andrews, 707 P2d
presumptrve sentence e provisjons con- S\nin pp 1985), n(fd, 723 P.2d
ained In AS 1255125 nnd this section
reflect the legislature’s intent to assure S ntence U held — Sec Montes v.
predrctabrlrt% nnd unrformrt(yrrn sen- Sltate 69 P.2d %G1 <Mnskn Ct. App.

encing hy the use of fixed an elatrvelg/

inflexible” sentences,  statutoril (y 8 Where defendant received a ten-year
scribed, for persons convicted of s con presumptive sentence for atempteq first-
subsequent ' felony _offenses. June y v degree murder ob n second feIony offender
State 641 P.2d “823 (Alns ﬁp uppenicd on the ground thnt the trial
1982g modified on othergrounds nndn court gave msuffrcrent consr deration to
on réhearing, 665 P.2d°30 (Alnskn CIl.  formerpnragr E d)(8) of this section, the
So mrtrqatrn actor nnt"his prior feIony of
entencing ?enerally — It is not fun-  burglary Was n essserrouscrrmethan the
damentallly unfair for the trial court to pre ent’offense, the court of nppen|B held
sentence for a lesser offenge hnsed y g hnt the trral Hdgesdeﬁrsron to give the
nn_assumption, supported by verified  mitig ntor It e welght becallse ne
fcts, that the defendnnl committed n stressp %enera deterrence nnd affirma-
hrgder 0l ense Schnecker v. Stale, 739 tion of community norms wns ?&proprrate

G
Il. A
. A
i}

Alaska C A B nnd the_sentence wns not c r(y mis-
Com arr on of gses f AS taken Stnnel V. 1050
d this séction. — Tho pur-  (Alnskn Ct, App. 1985) a(Td 718P2d948

pose nf apdp yrng presumptrve sentencing  (Alaska 1
secon nr subsequen elony oIfenJor Sentence  of erght year presumptrve
under A 125 ¢nnnol prope term for first- dep ge Sexunl abus
equated wrth the purpose serve by the  miner nnd concurrent sentences o three
provrsrons of this section relatrng to en-  venrs for twp counts or second-degree sex-
nnreinenl of presum ptive sentences upon  Unl nbuse of a minor to run conc rrentdy
proofo specr ed ag%gvatrng actors Fry with the eight-year term were uphel
Stntc, 655 P.2d Inskn CI. App.  The defendant’s continued efforts fo jus-
trfyhrs conduct ns "sex education” nnd his
Limited use of both suspended jnil ony limited acceptance nnd understand-
lime nnd_probation is per |tted under g of the %rave risks of psychological
this sectron Lno ucmenl v. Stnle, 644 dnmn etot% idren that his conduct pre-

P.2d 3%6 (A t See also  sente e court of appeals to conclude
Fr|2edbcrgv Sta 663DE’2]§&L (Alasko ltrhec(trr]rcalir mge was notpcpearynerroneous

Ct.. App. Hint the mitigating nctor of
Sent?nces )r sexual assaults. — Re- con uct nm t(h th e lenst serrous in the

view o capes which address sexunl s~ (e mdtron p e 0 fense .wob not estab-
snulls invo vrng hoth adult nnd child vic- |she clear_nnd convincing. evidence.
tims sugports sentencing rnnge for ag- V. tate 706 P.2d 6% (Alaska Ct.
gravated offenses of 10 to” 15 years, nnd App
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Where a trin| judge found basefd
substantral evidence in tho form of d

dant’s pnst proven crrmrnal record thnt
defendant would remain a dnngcr In the
communit forthe remainder ofhis life, a
sentence 0f 97 yenrs wrt 32 years sls-
ended wns not clenrly mrstaken
ontreras v, Stte, 767 P.2d 1169 (Alaska
t. App. 1989),

Imp%psrtron of nn a%gravated presump-
tive term of ten yenrS for nonalcohol-rc-
Inted vehicular mans aughter and a con-
secutive suspended four-Year sentence for
assault in the second degree wns not
plearl mistaken, where. defendants cal-
ousn ss nnd Irresponsi ||ty3 were evr
denced by his conduct |n eluding police
officers, racrn? down n highway, and run-
ning red Irdh s before co Irdrng with m-
other vehicle Barney v, State, 786 P.2d
925 (Alaska Ct 2
-Sentence of ten %nrs with four 1yenrs
suspended, in the case of a first olTender
convicted of six counts of sexunl nbuse ofa
minor in the second de?ree wns affirmed,
where defendant wns the victim's music
teacher and his nbuse of the student-
tencher reIatronshrp made it on exception-
%aggravate case. OsIcrbnckv tale,
Alaska C p )
Three-yenr sentence for ‘failre ‘o dp-
Pear wns not clearly mistaken, where de-
endant had_been convicted of three or
more prior felonies nnd the sentencing

]Ud e wns entitled to tnkc into nccount de

fen antsIo#g hrstopy ofaﬁ go abuse
record nses It concluding t nt

rospects for rehabilitation weré %uarde
ay s v, State, 790 P.2d 713 (Alnskn Ct.

SDntenc)e not up hgld — Where a de-
fendant wns sentenced to consecutive sen-
tences of 10years ffor bubglary in the Prst
degree 20 years for_robBery in the first
8ree nnd 103/enrs for nsssult in the Sec-
degree made consecutive to a preyi-
oust |mpose eight-year sentence for
shodting with intent to wound, %h case
wni3 remanded for resentencing of the de-
fendant as a 6ocond-felony offender with a
total sentence, including the unscrved
gortron of the' previous Sentence, not to
xceed 40yenrs Larson v Stnte, 688 P.2
592 gAIas
A Sentence of twen y—four enrs, with
four yenrs suspended (pon c{nvrctron of
three counts of sexual abuse of a minor in
the first degr ?e wns cIcnr[y Jgrstaken
where thet al Court did not address the
pon] to fiflecn- ycnr henchmnrk entnb-
cd In prior detisions concerning ngg-

vnled cases of sexunl nssnnlt, nnd nothrn%
in the record established that n sentenc
In excess of fifteen yenrs wob necessary to
rotect the publrc Mosier v, Stnte, 747
SAnskn Ct. App. 1987).

Im ositi ? oTconsecutrve terms totalrnnq|
23 years of unsuspondod |mp isonmc
wns clearly mistaken, where athopgh de-
fendant wns convicted for multiple” bur-
glarres the record fniled to support the
|n erence that h %wns Incapable of being
deterred or rehabilitated, 0r that the pro-
tection of the ¢o mttrnZBy requrred his iso-
lation for a period of 23yenrs. Rumpus V.
Stnte, 776 1'.2d 329 (Alnskn Cl. App

lied in KrmhreII v. Sinle, 647 P.2d
FAlnskn Ct. %p 1932); Senrs v,
349" (Alnskf' Ct. .
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1177 (Alnskn Ct. App. 1989); Massey v. chcllnv Stnte, 744P2d 124 (Alnskn Ct
Stale. (771 p.2tl J.'Igf (AIns& X Bond_v. Sinte, 7 (7

%’?k Palmer V. StateD 770tIPC 2dS t%&; (ZAeIaskaCI 1?% nCome SV. State,_
oA e AInskn o Am. 19%9? it (7 04 757 (R [
Clmrlcsv Stntc 780P2d 377(2|ntsknc AlaskaWCIt] cr V. Stric, 7(#1%022\/(1
Pﬁr 1(1)57(&5m°s unonemnnn ! ”ern/y ntc_ 75§W|;>2V ]%%?m CtdA .
lggoateinrrrs F:IZdStﬁe 7rgan2 s gAInskn CL._App. 198*2 iObriﬂOfT V.
(A sk 8 pp. 1990). Inte, 758 P.2d° 128 g lskn Ct. A%
Q e |n LrPusIorcrv Stntc. 093P2d %&ﬁknmnsen V. Stl@t% 7%WFre2ndce X
& Pzd o (A]rgg% L O A (hsia'C¢
1925) Han cock v. Shnle, 700 P.2d ; Luopkc v. SIntc, 765 P.2d
(Alaskn Ct. A ' Aln kn Ct58/3§)p. 198?; Fowler v. Stntc,
B0t PRI stre o1 ngd 166 P2 568 (Aleskd CL_Apn 1),
1350 (Alnskn 1981): S ¢ Newell v, State, 771 P.2d 873 (Alnskn_Ct.
]&%13 { 8 Horn v, Slnte, App. 1989): Hamilton v. Stnte, 7/1 P.2
et Kl L
1983); Stnte v. RnstopsolT, Go9 P.2d 5% Stole. 781 P20 989 (Anskn Ct. App
(Grcta 1 gop L Sre By, 559
By v, Slte, 108 P21 S (ANSKE  preSupIVE SENTENCES
CI App. 1585); Thnmns v, Stnte, 710 P.2d GENERALLY
1017 (Alnskn Ct. ABB : Tulowetzke
\éSéSt(n\esEr?pltgé)}‘) OPt'bgﬁg \1/y'8|7n%§ F%% Term §ubject to modification. _d”he
_Sinte, resumptive” one-year Impose
. App. “1988); Stewnrt % 12D 125()(3), gnh gxtensroh

wnr
. App. (d)(3), nre subject to modrfrcatron because
of nggrnvntrnn or mrtrnatrng factors ns
) . Sinte, GX Pe%ﬂ well |nsI Eossrbe referra to a three —ju- erne
) . nncl like nil other presumptive, s
%%3 1?A|1ns%; Leuch v. Sintc, Pences Edwrn V. Srnlg 762p 20 4
G33 P.2d 1006 (Alnskn 1981); Trilt v.  (Alnskn Ct Pg
App. " Two- stre“J cens. —The adjustment
v, ofa resu pve entence for grnvntrn
FAInsknC . (tgﬁ 1982): Knrr v. S GG(? lligaling fncors essentra nvol ve
.20 450 (Alaskn Ct. App. 1983); Howard g two-Step process The first Btcp, nn evi-
. P.2d 603 (Alnskn’ Ct. A@fz dentiary ong, is comprised of es anrBhrng
2 exrsten e ofs eciall alleﬁed factors, nn
;. Henthcock v. ” su section (0 of this section eac
actormust ﬁrove clenr nn
con mcrng evidence, nnd the pfoponent of
State, the fctor’bears the burden of proof. The
second step, however, involves njudgmen-
. tal element rnthcr than nn” evidentiary
. . Stale, 6/6 P.2d 611  one nnd requires nn evnluntion bg the
X . App. - Flink v, State, court of factors thnt hnve heen esta
83P.2d 725 (Alaskn Cl. &%p' s At Irs ed, nnd n determination of the extent
Alnskn Ct.

. Stalg, 69 P, v(yhrch the factorswrllrustr nn uP abr
) R|chey v, Stale, 717 P.2d 40 ownward adjustment of the a icabl
Kuvnns v, State, resu mptive term Juneby Vv, tate 665

(I n2d 198k6 aska
]hrt low v, Sta% 719 P2d 2&) ﬁn Ad usttnenton bnsrspofnonglntutory

1986) G Son V. Slnto 7 | mrtrgatrng fnctor. — For ureoses of fU-
FRIn n Ewell v ture “cases, when a case m?ol ing a pre-

g, 1éztp Alaske Ct App.  Sumptive term In excess of four years is
; ?OI v Krieqc referred to the three- rudqe pnnel”on the
198q/') Folsom V. Snt

ole bnsis of n nonstntulor igatin
P.2d 10 Alaska Ct. App. ?nctor |mposrtPon y the pahefno%gasenq

687
Stnte
%ln
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tence below S07c of the presumgtrve term  should pot lie brondoned intg n consider-
will normally be deemed innpproprinic ation of il circumsinnces of the ofiTense
nnd cIearI mr taken unless the pnnel ex- ns If the sentence were mmrg impose
press| concu es t nt such n sentence IS nnew, without regard for the presumptive
requr ed to avoid mnnifcst rn{ustrce al- Instead, consd ratron of t,n
though the pnnel Irnnéurrsdrc lon to im- C‘hnne crrterrn shouIJ ?ocus specrfrcalrr/
pose"a sentence of lesS thnn 60% of the on th e nggrnvntrn? nnd mitigating con-
Bregum trve Sentence Stnte v. Price, 740 duct in the Rartrcu ar cnsi The presump-
Alnskn Ct. App. 1987) (not rg- tive term should remain ns the' storting
pylng ru|e I present cases). Pornt of the analysis, nnd the Chancy cri-
g tment n H}rdrcrnl unction. — terin should be employed for the limited
The tnsk of determining the nmount by  purpose of deter |n|n the extent to
which a presumptive sfntence should. he  which the totality of the ngt[]rnvntrng nnd
increased upon- proof of nn n rnvntrnﬁ mrtrgatrng fnclors will justify dcvrntron
chtor IS not nn evrdentr%rl}/ one for. \rrhrc from te presu e t Juneb
to? Sthaeeh '?h%eﬁ’ oPtS|s res éns echrnngne 8195]85 difi dJn%zﬁ ?ns ”d Ctd ﬁpd
whi urt i ible, Juneby modified on other grounds and n
ate, G65 P.2d Ruskn Ct. App. E\n rg]]% 2d930 (Alnskn Ct.

Sentencing poworn of threg-judge hen n defendent violates probatian,
gnnel nre ng SUJ ect to restriction un-  the court must npply the Chnney criterin’
ersubsectlon (2 Statev Price, 730 emphnsizing the orrgrnnl ofTense, the of-
159 (A aska gg 1986) fender, nn the defen%ants intervening
Devratlon from presumptive sen-  conduct. The fact Hint the probnlioner vio-
'tence not nutomntrc — It |3 ng nrent  [ated probatron or broke an agreement,
rom the Inngun ¢ contnined nl th g standrng nlone, ennnot be rven rrmary
ning of subsections (c) nnd (d) orthrs ec- consr ratr n. ||c|zner V. Snle
tion that increases or decrease% 8 ?( ﬂ)
sumptrve terms should not bo the nul Extent ofphrrsrc injury. — In order
mplic_conseguence when ng rvntin lojuHlify n sulmlanliiil inCrease in the pre-
mrtrgatGﬂfctorsnre roved. Juneb sumptive term the prosecution must lionr
Sita ) modrfrEd2 gn oerg\r%qrn%scnlnd O?Pd fhe u]rdeno nr at'”n? a i g convrnc
Ing showing thnt the Injuries wer
on r%henrng 065 P.2d°30 (Alnnka Ct. us a0 natlre orunchar cterrstrca?y sg-
App, ere. JuneX ﬁ23
Nature of crime chrged, — In order zAas ka Ct modr ied on other
to determine tlie realistic Impact thnt  grounds nn h)|prd on ehearrng 665 P.2d
proof of an aggravating or mrtrgatrnn cir- (Alaskn C
cumstance should have on adjustment of a Progressrvely %reater Increases in
presumptive sentencgrn nn%/ given Case it the presumptive ferm will be justified
Is essential to consider not only the spe- s the injuries inflicted incrense |n se-
cific conduct constituting the aggravating  verity; more substantial increases should
or mit atrng fnctor, butalso the nature be reserved for the mostsevere éategor%
h crime charged. Juneby v. Stnte, 641  injurjes whic nre those included wit
d aska Ct. Ap %1982 modrfred the definition of "serious physical mi 9&)
ohe round s an n d on Teh earrng under the_provisions of AS J]l
665 2d (Alaska C 1983 Juneb vS e, 041 P.2d 823 (Alaska Ct.
Wﬁepnptlheaggensu%f the”'égheﬁ?he”&ov_r H‘% hmodrfredé)&ogr%gégu?d? aﬂd
n on réhenrin Alaska
srons of AS 1265125 nnd thiB section np- J
B% the crrterr of Stnte v. Chnney, 4 Evrdenc(e mtroduced nt trial mag be
d 441 (Alaska 1970), are no loriger of  considered, — A trial court, in con u
rimar r portnncr in determrnrng the ing a henring pursuant to Cr. R. 32
ente e June y V. Stnle 64 termine whetier itigatin n argr%rn-
Ans thr 1982{) modified on other vntrng fnctors ave nest she
round snn d0n ehearrng P20 cons e vidence Pr vius| mtroduc
Inska Pdp nt trial thnt resulted In ¢ nvrctron
en ap é)red the a Austment of @ which sentencrng IS _bei %rm’?ose Wo
Eresumptrv sentence Slnte vy, d 609 (Alaska Ct. App.

hnne i Aas 2 19070(2
analysrs an sIated in AS Belief that defendant committed
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i M “r'nté'trtrrnn(*h?se teet‘eﬁ'“ﬁd i
Bl S STl ey
Hrrlnl %Fd}q iened ﬁer]ur IS dls ‘rgnhrm ns

|n Icla to deter |ne
enlinl for Bchnhrrtnhun t us It is ﬁ_
proper toen

ent for_th ennerétee segtenrce n|S EHQIIS
u V.
ﬂnte 23 % [f h y]98§) Qole-
liiin v, Stnle G2l P.2 869 laskn " 1980).
cert, denjed, SIK1U.S. 1090, 102S. CI. 653,
701, M. 2d°628 (51982

State without discretion to sup(nress
factors. - Alth oug the stnte him discre-
tjon whether or not to Institute n prosecu-
tion, the stnle hns no discretion to sup-
press evidence of past copvictions or

rvnling or mitiga fncIors IIanIe
i V. Shnt c9663P2 (Alnskn C 3
1982

Suspension  of erroneously
creased sentenc immaterial, —Where
the court did not find nggrnvntrng circum-
stances, mcreasrng he presum tive
sentence was error even th oug in-
creased  sentence  wns_ SUS ended
McMnnners v Stnle, G0 I'2d 4
(Alnskn C| gg 982)

Increased ntence upheld. — See
Lan ton v, Stnte, GG2 P.2d 94 (Alaskn

8&”31313% |IIard v Slztc g%leEZVJ

Stnte 630 P.2d 503 (Alnska CL. App.

W ere$defendnnl wns a first- feIony of
fender for presumptive sentencing

goses hut he hnd heen convrcéed or se eral
erious misdemeanors, nnd incestuous
conduct with his daughter hnd gone on for
several years nnd nvolved Tull inter-
course, a sentence of five yenrs wrth two
ears suspended wns not excessive though

IS sentence exceed d two years tho re
sumptrve sentence or a second-felon
ender convicted of a class C fel ong/
cause the ense could he termed éxc 9@7
tional. Theodore v. Sinte, G92 P
(Alnskn Ct, App. 1!

Scope of review. — See notes under
heading "Review 0 &resum@trvely im-
ey
nle 3 nskn
19822 modified on other grounds nnd nﬁ%
mi rhean)ng G5 P.2d"30 (Alnskn CI.
App. 1983

IIl._AGGRAVATING! ANI
MITIGATING FACTORS.

A. Aggravating Fnctors Genornlly.

Fnclors not enumcrnicd In subsec-

tion (C). — genor court erred in t lﬁ
Into “consideration nggrnvnting fnclor
which were not enumerated in subsection
(c) of this section nt the time of sentenc-
]#Woodsv Slate, G57 P.2d 184 (Alnskn

tim's physical Injuries. — Since
the victim’s physical injury is not a neces-
sary element Of the crime of sexual as-
sault in the first degree, the Btipcrior
%urt E{)roperl consiclered the victim's
physical injuries as mi nggrnvntrng factor
|n sentencrn "lle_defendant. Woods v.
e, 067 P.2d 18" IAlnskn 1983),
Manner i which crime committed.
— In evaluating n defendant ns n worst
offender for the purpose of imposing n
maximum sentence, the manner in which
the crime wns committed as well ns the
defendant’s character nnd background nre
significant, Nnpa ){onnk v. Stnté Ct. Apf
OS.N 1041?Fe No. A-2672),

The Terni "dclibornlc cruelty,”
used in subsection (C S)@ or this sectron
must he restricted t0 InStances in which
pnin, whether_physical, psychologrcal or
emotional, is inflicted gratutously or ns
an end In itself. ConverSely, when'the in-
fliction nfpnin or injury is'merely n direct
means to accomglrsh %Ire crime charged
the lest for estanlishing the ngﬂrnvn ing
fnc'or of deliberate cruelty will not he
met Juneby V. Stntc

Deh)erate c Belty |fscon uct which in-
volves graturtousy rn licted torture
(()k)|ﬂ€(i( Jcotnes v.” Shnle, 7G5 P.2d ii)7

nskn

Frndrn% hnt(?efejgdagnl convicted ol sec-
ond-degrée murder acted with deliberate
cruelty” wns not clenrly mistnken
Komn huk v. Stnle, 719 P2d 1045

Alnskn tbIt ??E '
icahili ere posses-
sion d)fn dang grous 2rument d cs not
satis the regurrements of
Abduthn u| v tnle, 728 P.2d
(Alnskn Ct g

The trinl court erred in concludin
thntthe nggrnvnlor in pnrngrnph )(
hnd been cstnblishcd where the finding
of vulnerability wns bnsed solely upon nh
envrronmenln fnctor, thnt the victim wns
In tertown np nrlrncnl E\Srvherte she rértrd n
1] 0 be protected. Brnntcn v. Stntc
85 135)1 Alnskn Ct App. 135&
Pnrngrnﬂ g(?construe — While
it nppeniB t islature wonterzt

b?ondaclr?etdn%o ﬁqgmde su#rncrrg thr verrcﬂ ;

UWMUMNILIUEE A KT
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Prror criminal behavior other than convic-
ions, there IS no indication (hat the legis-
lature intended to furt er broaden the ag-

gravatrn factor to include nsrng%gnor
ncident ogng(rnvnted assau [tiv (crnv—
V. S

lor, Nnsh on fc, 40

[ns App.
||cab|I|tY of C ()(82 — The sintc

court of fopens interpreted the current
versron 0 pnr rnph ?ns aEéJIR/
onytgcrrmrna onduct ch aro
the effective dntc of the 1J82 amen ment
of the pnrnrg]rnﬁh to ovoid nn ex nost fncto
Inw probl ewsom v. Snle, 725 P.2d
51 (Alnskn 1980)

Inordrnate werght given to_serioys-
ness of rior conviction. — Composite
term of srxtg/ yenrs upon convrctron of two
counts of séxual nbuse of n minor in the
first de%ree wns cIenr¥ mistnken, and the
ense whs remnnded for imposition of n
total sentence not to exceed sixty years
with. ten years suspended where thu sen-
tencin c urts rellance upon the Serioys-
ness of defendant's prior murder convic-
tion placed |nord|na nnd dispropartion-
ate werght on asin eagzqravatrn factor.
Murr\a v. Slnle, d JlSlg(Anskn

p. 1989

Prior _nssnultive, conduct consid-
ered. —Trial court, in imposing sentence
upon n conviction for sexunl assault in the
first degree, did not err in considering the
Ss?auétrvrte conductf vlvhrch gccurred durrng
efendant’s prior felony (burglary) in -
tcrmrnrn th)nt the strite stﬁzhed tie
rnvntrng fnctor set forth in subsection
nnton \]IQ%MG 765 P.2d 101

"Most senous c]onduct included." —
The leqgisative |storx _ nrngrnph
c)(lO 0 this sectron mnkes. it clenr that
grs of . this nprovrsron intende
t nt the etermination of whether nn of-
f-.ider’s conduct "wns nmon tho most se-
nous ndugt mcludgd in th defrnrtron of
thnt. offense™ wns to be bnsed on nn assess-
ment of the specific fncts of ench ense,
viewed In relation (o the most serious po-
tential conduct constrtutrn the offense
charged Juneby v. Stole, ™41 P.2d
E’Alns n Ct. App. 1982), nfTd in pnrt, GG5

2030 (Alnskn Ct. 1933).

In order to find nn nggrvnting fclor
under subsection (c)uog ot this section, It
is not nccessnry lo establish (Iint there nre
no other coses nvolving more serious con-
duct; it Is sufficient it the olfense falls
within the gencrnl clnss of the most serl-
ous offenses. Peetook v. Stnte, G5 P.2d
308 (Alnskn Ct. App. 1982)."

Srnce findin t_serious con-
duct” un er pnrn%rnph éthé of this sec-
tion would he bnsed Pnrtl y on other speci-
fied nggrnvntrnﬁ nclors, this  fctor
pould roperla/ ?vewe 'ns subsumrn%
rvnti g nclors on wlich 1t
eetook v, Stnte, G55 P.20 1308
(Alnskn CI.
AS 12551 d(logsresse conduct in-
volved |n spe ¢ illfnse under consider-
t Il orta ersonal chnrn<-lcrislics
offender nml* requires compnrison of
conduct constituting crime In question
with oilier conduct which would" satisfy
elements of the olfense. HrezennlT v. State,
68 1359 (Alnskn Ct. App. 1983)
Defendant’s repented acts over n five-
ear 8enog 8 éual molestation o[ 12-
onr-old a F aughter nnd resultant
psychological dnmnge” to child could be
consrdered ns being “nmong the most seri-
ous conduct™ und’r AS 55155(0)]_103
and thus maY ]l]rstrfy a sentence ej,unl t
one that coufd linve heen imposed on an
offemK -wh , used n firearm or caused se-
rious physical | |nJury lo nn older victim as
0 result ofasrngze isolnled nssnult. Eckcr
nic d 577 (Alnskn Cl. App,

While no vrolence wns |nv0|ved trinl
court properly found linl apﬁe antscm—
bezzlementof $140,000 from her empl o¥er
over n onc-yenr period wns_among the
most Serious con uct rescribed hy the
sintulo nml sery] strng ||sh It from
Pnorenses in which substantial sentences
or embezzlement were disapproved, nnd
elg ht cnr sentence with four yenrs sus-
gen ed wns_not excessive. Brezonoff v.

658 P.2d 139 (Alnskn Ct. App.

The court could properly consider the
nmount ofdnmnge cnused to n commercjal
Ehurldrng the va ue offtthe Irncttor tratrlhcr

e defendant topk nfter entering the
bullding (F the Eactn fits use andgaban
donmenf ns_ rircumstn'-=v's constituting
the "most serious conduct" for burglnry in
the second degree Mnrtrn V. Stnte,

Iznj mla%o:%rhAg nssenrtence forp nttlg&ch s-

snult n the first degree since t le trinl
court cnuld find thnt defendant's actions
errﬂ1 art remedrtated rgre Hint, nt the
ensl he foresnw pliysicnl imjury, If not se-
rrous physical injury, to victim}, increas-
g the gresumptrv 'term hy one. year of
InCarceration was not clen lh mistnken,
nor wns the court clenrly mistnken in con-
cluding tiint defi ad,nit's conduct wns
nmong the most serious within the defini-
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lion nr ie oUcnsc tn which hn pled no con-
%esit mcc crv. Saf 739[J g
Alaska

Para(t; aphpEegﬁ]r'eflects at _least
two distinct legiSlative mterests There

|snpubhc |ntere?t in havrngt e utres f

blic safety officers carfied out ef
ciently and free from hindrance; there is a
separate mterest I nvoiding the add-
tional possibility of public danger gener-
pled whenever "o safely nhicer is”chal-
enged or hindered in_thie execution of his
duties, (ulprcnth v, Stale. (Kiit I'2d 134

iAInska Cl. App, 19H]|

Paragraph (gtl I? construed. —
Nothrnd in" the 'l (trrs ative history sup-
o”rtlsgl e| ﬁugges| uajr that hpar t%raph

IS lo he'applied only when the of

fense for which pfhe def eh/dant IS heing
sentenced is itself susceptible lo the char
acterization of heing “directed at” some-
one; rather this paragraph plainly slates
onlg that the conduct constrtutrng the of-

e must he directed ata ubrc sa
olTicer. Grbreath V, Stae
(Alaska CI g 19831

The court rejected the argument thnt
defendant’s ofTcnse was “complete” when
the police officer first snw defendant with
the %un efore defendant wns even gwp
of the officer's presence, so th at e
dant's subsequent conduct could not lie
considered under pnrn%rnph tell 13 of this
ls/gptrolrr Grlbreath v, Stale, 668 P.2d 131

nskn 19831

GrSvrn srtugPron covered hy (c 682
— Paragraph felt 18) covers a living sity
tion such ns Ihr.t where three men‘arc liv-
mvg together in the house_one of them

ns. omnkhuk v, State, 719 P.2d 1005

aska, Ct. App. 19&11
p ||cab|||t of (c)(b g —That defen-
dant's minor sexunl abuse victims were
members of tlie social unit comprised of
those Irvrng together in the same dwelling
ns. tlie d een an serves lo a%]ravate gh
ensesrght ut this ngg vntin
tor, stand |ng afone would ot ustr ny
posrn g a sentence on a frrst felo
ender e uaI to the presumptive term fora
second- f ony offender; It certainly would
not éustr n more severe s ntenc than n
sec d e7%o fender wou Lecerve 0l
20 1117 (Alaskn Cl. App.
1%71 (dlecided prior t? amendment).
IOrrors _in " applying pnrngrnp

g %P 0). — The senten Judge erred in
] rp/n%] paragraph &% ns an a(h; ra-
va actor w ere the defendnnl wis on

Irnfla%on for offenses flint were felonies
in Oregon but were not felonies under

AInskn law; AS 12551*15npphes in defin-

mgw hatn " eon%/c arge of onvrctron IS
urposes ot p rn&‘lp ﬂc 0). Kuvnns
fntc, 5% P.2d Ahskn”Ct. App.

Paragraph ?)EZIZ construed, — The
erm “triminal Aistory” in _ subsection
C)t2l) does not connote or enote past
Imina convrct%ons nut rqerey ant con-

duct violative of criminal laws, Fngnn V.
Slt%ei 779 P.2d 1258 (Alnskn Ct App.

Incidents of mrscon?uct "similar in

nature”, — Incidents of misconduct mny

farrl he' sard to he “similnr in nature” ff
p involve the same type nf crime. The
?u

torv}requr mento srmrlarrty ia sat-
g en adée en ant who curr%ntl
stan s convicted or the

t 15 shown to have
been f rmerl}/ convicted of other thefts.
No additional factun| showing Is needed.
KeIIeylvante 785 P.2d 567" (Alnskn Ct.

Iprndrng of n grnvntrn% factor not
erroneous. — Fi go n rnyntin
factor that defendant' assault as know-

?Iy directed at n Inw enforcement offi-
cer,"wns_not clearly erroneous. Smrth V.
Slate, 682 P.2d (Alnskn CI. App.

Defendant convicted ms rprlnc innl
not minor role player. — itigating
factor specified i |n subsectron (d%g ) of Lhra
section, that “the efepdant al g an
accom lice, playe ongf a minor role |n
the commission”of the ffense IS |narp
cable to defendants convrcte ns prl Cl-
als, McReynolds v, Stale. 739 P.2d
Alnskn Ct.” App.

Sentence for terroristic bombing.
Sentence of four years, with one year Sus-
gended for terrorrstrc hombin f%wns EXCes-

ve, where tlie aggravatm? clors o de-
liberate cruelly nnd Brro repented in-
stances of assaultrve ehavior were not

ort (p 54ylt e record. Allen v. State,
Alnskn Ct. App. 1989).

11 Mitigating Factors Generally.

Mrtrgatrng fncIors must be estab-
Irshe h/ Clear an convincing evi-
dence, nnd the trial court's rejection of a
mrtrpatrng fnctor will be affirmed unless
clen %55 roneous. Degler v. Stnle, 741

Alnska Cl. gp

Trial court should not propose non-

statutorz miti atrngi nc or to three-

nel where qrs lature specrfr
ca reéecte thnt fnctor for inclusion
In subsection (dg Whore the Iegrslature

has expressly addressed a consideration

il
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such ns the relatjonship between n defen-
dant's past conduct and his present of-
fense, and | posed limitatjons on the trinl
court’s power to consider [Im | relationship
n mrhgnhton of sentt%nce the trin| cpurt

ropose the snme mitigatin
?nctor to th% ree- ug e pnne| vﬂﬁt %
compl |n% with the. Irmrtatrons lodosois
tos g%es a cominoil-inw development in-
consistent with legislation. Totcmoff V.
Stnle, 739 P.2d 769 (Alnskn Ct. App.

19/§7p)phcnhrhly of () nnd (d(?() —

Sentencing court did” not err i’ denying
the defendant's request for consrderatron

(Idgé ) nnd (d) § (e%w en 'he record sup
ported ‘the In er ce thnt the defenda
ncled as a logkout for n robblez{l
Abdulhn ur v Stntc

AI ska
|s|at|ve Ih)tent In 3).— Legisla-

ture ntended mitigatin d)fgctor provrded
in para(t;raph @% of this section fo he
interpreted_more broadly than the defense
of duress. The defpnse of duress nnd the
related defense of necessity have been
narrowIY defined nt common Inw fo excuse
crimina behnvroronlg in ver |m|te(p cir-
cumstances tnle
(Alnska Ct. App.

This section rovrdes nn nllcvintion of
the code’s treatment of unperfc | defenses
In_thnt evidence thnt defendant In d
faith subjectively believed facts whrc
true would Imve established a defense | JUS
trryrn his conduct, but which thelpud eor

concludes would Imve been unredson-

hle under circumstances, may warrant
mrtrpatron of presumptive sentence. Bell
v, State, 650 P.2d 787 (Alnska Ct. App.

Actrn under compulsion. — In order
fora de endant to estahlish the mitigatin
fnctor thnt he ncled under compulsron th
compulsion must be of n sufllciently ex-
traordrnary nature thnt it approaches be-

nde ense tn the crime; trrné %e
co l fP rcy conclude Hint lo the extent
a steprather convicted of having sexunl re-
lations with his stepdaughter over five
yenrs ncled under compulSion, it was the
sort of compulsion which would e ordi-
nary and exg cted In the commission of
this kind 0 Eiynum v, otate,

. (A ns n C
Conduct influenced hx serrgusdnnrr—
tnl problem wn? not action under duress
or comﬁulsron n nsuffrcgently ex& ?ordr
nary nnlure fo agproac eing a defense.
Nas on ook V. St e, 744P.2d4-0Alaska

App. 1

—

Imperfect defense test under (d)(3)r
met. — Where stnle thought enough n
%p eIIant inmate's concern over famil
atters lo give him an eight-hour pas
and where ap ellant alle edly anrcked
nnd Ieft correctional facrr W hours
hefore |s pass wns sche ue to com-
Hrp (p [suc prroumstances it cguld
e found [Im [ nppellanl’s criminnl conduct
—antrcrpatrn([; ﬁass ny a few hours — tml
Pnrc a arlgs arm “he subrrectrve ey
leved would occur — perma ent S para
tion from |sch|dren—mett e test of an
|m§erfect defense under A 55~
ﬁd) to reduce presum tive sen-
ence. Bell l&%tnle 658 P.2d 787 (Alnskn

Im peprfect defense test not met. — In
prosecution for escape in the second de-
gree, defendant's evidence of homosexual
advanp%s toward him, ht/r anoth Fr Inmate,
nnd of his concerns about family matters
farled to establish mrtrpatrng factor as
Wou Austrfy reduction ofltis sentence un-

Whitmore v.
Sne 667 P2d Inskn Ct. App.

Where defendant, offered to show that
he had attemp ted lo obtarn money
%hrou hrobber ecdause he wn? ps[perate
arm ne?/ ttend n* oul-of-shte cus-
dy heafing, It wns held that the judge
was not cIeany erroneous in re ectrng this
milignlor, Deglerv Slate, 741 P.24 659
(Alnska, Ct. App. 1

Consideration of nental state and
mental lliness. —AtrrnI court, In Impos-

resumptive sentence, may consider

th |terpIa between the defendant’s
menral sinte” nnd nny. mental illness he
may have In determrnrnﬁr whether the de-
fendant has proved hy clenr nnd convinc-
evrdence the re urrements or ara

artv Inle, 702 P
?Alas ka %p dechnrn to over
tule Bell v, Slate, 658 I.2d 787 (Alnska

APP 1983).
icability of — Sentencin
cour@sp should ynpply(d%ge) sinlulory ﬁang
guage of paragraph (d%gl on It cnsc-hy-
nse basis, guided h plain and ordi-
nar)i meanrnrg of its terms, rather than
n}p yrnd estrrctrve mterpretatron of
the |%at|ng ac}or qf “provocation.
Roark tale; 758 T'.2d 644 (Alaska Ct.

Tprrnﬁ%?rt d(Jd no(s err in regectjn% SN
matter 0{ aw defen ant S con entio
rovocation” ound for purposes
Ppnrn rmp ? w‘henever thepvrd)trms
conduct” significantly contributes, in n
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cniinnl sense In h commission or i AIIen v. Stnte, 769 P.2d 457

¢rimn, ||onr V. Ie, M8 I'2d 04 ?Aasa J&L

Alas a t App No error |n rerectrng proposed miti-
plicability of (d) — Mrtrdatrn? gating fnctor, —Trrnlhudt%e did not err

Prclor in ( 9 ?f (hrf Sec |on (lint h n rﬁectrng the defendan largument

ense wns one’o the ens| hormmlh mcuded ml his conduct wns among the erst serl-

in the of ense,a lies to tho olfenseo pos-
Session ofaconccalnhl firearm hy n felon.
State v LaPorIe 672I .24 466 (Alnskn Ct.

ﬁorntrn nn nnIond f nctronrn 44
cnlilicr r%lrca cnp- nn hn pistol, nt an-
other person and ﬁulhnﬁ the tn%ger three
times 'is not nmnni; the "leas senous
within the definitign of third-de e ?
sau| esonvSnl 666 | [HTi
Aas nC 1 rovid on other

gpdsurﬁgges o? em%hgﬁh'r?ts Irc m?tr

gatrn fnc or specified In garagra

eckless conduct Is not per se'less senous
thnn knowrnP or _Intentional conduct.
’/&\damslér“ﬁ 718 P.2d 164 (Alnskn Ct.

pphere tlie defendant a&gued the miti-
nlor of "least serious condtict™ should ap-
I¥ since his conduct would have consti-
ed nn attemPted robbery under the for-
mer sLntuto although A 416]1) in-

%ery ’ttth'r’?? t]n d t(hat] lsren et erdvefen

ant hnd porntednlanded un at the vic-
tim, the pr ilin] harm %eatedb his
conduct was not Iessened ecause he re-
cerved no proger and, therefore,  the
u ewns not enrhberroneous In reject-

tu miligntor. Degler v, Sintc, 741

P 659, Ans a Ct.

"flic mjtigating fnctor |n (d19 where
“the conduct constituting the offense wns
nmong the least serious conduct included
in the definition of the olfense™ compares
the defendant’s conduct in committing the
offense with the conduct of others commit-
| g the sfame oﬁense It docs not com{Jare
cn ses 0 otrenses Avcogannn v S

askn Ct."A

Pnrn?rnph 59) would nImosI never he
n roF Intc for'consideration In a ense of
sexual nbuse where the victim is n_ 10-
yenr-old child. Johnson v. State, 762 P.2d
193 (Alnskag P 1983)

Merger of mitigating * fnclors. —
Where“the defendan |fs n Iust felony of-
fender, the nnIr nting fctor that. the con-
duct is nmong the Ienst serious within the
definition of the offense Ierhds tH merge
with the mitigating fnctor thnt the har
cnused hy the defendant s conduct s con-
sistently ‘minor nnd Inconsistent with im-
position of a substantial period of impris-

Judge wns clcnrlx err

ous within the definition “of first- degree
robbery, where the robberies nppenrcd lo
linvn been well pinnucd, were cxc ated in
n mnnnrfr calcu ated to render the victims
relative sg under circum-
stances mttende lo mrnrmrze tlie possi-
bility of n report b}/ the vrctrms to the po P
lice;"where the.defendnnl clenrly cren ed
the impression tmt he hnd n fir nrm timl
he was prepared 0 use where the defen-
dant in |ctedh ysicn| Z ur%on one
vrctrm nnd where u su s ountof
Cfts% vga\sl tait( entDavrs v, State 706 P.
nskn_ C
When considering Brhe hef or not the
conduct of one convrcted of Issuing n had
check wns nmond the lenst serious within
the definition of the olTense, the monetar
value of the had check wns by no incnn
the only reIevant factor; t]e planned nnd
Professrona manner In which lie commit-
ed the olTense also relleclcd on its seri-
ousness, The scnlencing judge did not
abuse his discretion in regectrn tlie pro-
Bosedmrtr ating factor. Gant v. State, 712
906 (Alaska Ct. App. ,
"Lenst serious” rinding not error, —
In robber% prosecutron finding the “least
serious” Mmili ntrn? factor wns not error
iven t e % the weaﬁon use wns
ihoperable; the nppnrcul loc anning
ofthe robery on defend]ants art the ng
nf tho defendant; nnd his inck of a prior
reAcor Stnte v, Uichnrds, 720 P.2d 47

P ||cab|||tp>P0f (d)el l). — Paragraph
¥d|§| contemplates necessrtres sych as
ood Or water: It does not include the de-
sire to attend a uture court rocee in
such ns nn ouL-of-Stntc custody eann%
Regler v, Stntc, 741 P.2d 659 AnskaC

icnbjlity of (c — Paragra
e ity of (6713 — Paregrah
gd?(13 requrres that tic trinl court look
tona/ nt the eendants ast conduct
but als nt the re atronshrp etween t.lat

Fast conduct nnd _his F)present olTense.
otcmoITv Stale, 739 P.2d 769 (Alnskn

1
pBﬂcabrry of dr?(l4) — A trial
eous in rerrectrng
the” mitigating fAclor Hint nn olTense In
volved Binnll “qunnlit. 'S of n controlled
substance where the defendant sold one-
bnlf gram of heroin on one occasion nnd
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ono-qunrtcr grain on another ocension nml
wns in possession of two to Tour similar
packets. Solitaire v. Stnic, 709 I'’2d 133
(Alaska CI. App. 1

Familiarity with victim. — In Frose
cutron for frrst de%ree sexun| nssnult, de
fendant's familiari ywrt his victim_ (his
12 cnr-old daughtér) wns not n mitigat-
q nctor, Hodges v. Stntc, 660 P.2d
(Alnskn Ct. App. 1983)

C. Alcohol or Drug Intoxication.
Constitutionality. — In preventing the

court from consrdenng ns a miti atrnq
fnctor defendant’s problems with. alcoho

abuse ns they related to his rehabrhtatron
oubsection ( does not violate Alnskn
Const., nrt.

or infringe upon the
owcl% KoIeIesg/ Stﬁte 660

laska Ct. App. 1983).

The echusron of voluntary intoxicatjon
and chronic alcoholism ns mitigating fac-
tors in determining Spproprinté sentences
for those subject to ?resumptrve scnlenc-
ing 19 not n denial of equsl Protectron be-
cause the legislative rejection of these
condjtions ns mrtrgatrnd crrcumstances IS
consistent throu? out the criminal code
and there pre su frcrent reasons 651érstr Zy
the_exclusion. Wright v. S

(Alnskn Ct.

Alcoholism nd consideration for sen-
tencing. — While voluntary intoxication
or a history of nicoholism cannot he con-
sidered nn ‘nggrnvnliig or nilignting fac-
tor for the purposes of presumptive sen-
tencing, when n violent crime is commit-
ted under the influence of alcohol by n
Person with n background of alcohol-re-
atcd violence, his backdround should. be
considered by tho court In determining
the extent to'which rehnbilitntion will ré-
alistically be accomplished hy the sen-
tence which it intends to impose. Stale v.
A&%vr)nonn 635 P.2d 483 (Alnskn Ct. App.

Incrensed sentence upheld, — The
addition of five yenrs suspended imprison-
ment to a five-year presumptive term for
drunk-driving “manslaughter wns not
clearly mistaken, where “(he aggravating
ficlor for Increasing the sentence wns de-
fendant's decision t0 operate n motor vehi-
cle nler havrn% consumed enough intoxi-
cnting Iduor 0 raise hrs blood-nlcohol
level to almost twice the | eanr maximum.
Krnsovrch \ég%ate 731 P.20 598 (Alaskn

App. 1

segaratron 0f£

). (Clements of Offense ns Factors.

Supsection (g) construed. —Sutﬁ
trotn go doesttnot urj)ortb totdealfwrth imi-
ations on the icability of presum
tive sentencrn upd” J 5§) d]
does notB cu e (lie useofanorconvrc
tron o in o e resumptrve se tencrng un-
6 when th at‘p hor convic-
tron |s n necessary element of the present
ofTen-c. Frv v, Stnte 655 P.2d 789 (Alaskn

Ct, A
ho underlr¥|ng policy ofsubsectron
of tl)# nn is 1o avor Ig un-
ent64ort e same con uc(t JuneA\P
1982)', modified on oL crgrounds and aﬁpd
enring, 665 P.2d"30 (Alaskn Ct.

evrolence nnd injury arc char-
acter stic ofnn offense defrh’ed h stat-
ute the mere fact of some P eysrca mgur
to the vrctrm ns atresutof he defend ntts
con ough technica, rava
#rctor ger Su sectro)r/t 1 gtalbrs
se tion, wr not justify a si |cant |n
crease in tlie resuB%Etve ter June

aska, C Plp
1982j modified on o ergrounds nn nfTd
(An rehl%%ng 060 P,2d"30 (Alnskn Ct.

p{nce esumptrve terms nre mtended
o he applicable in t rca enses, and not
|na nte or mitiguted cases i epre
? |ve 10~ enr term apg e to de-
en nn must e ake int a]c
fﬁ”% Sgtentra rvrolence nnd, the

oo some_degree of physicnl In-
jury which is rorcal of the offense for
wluch he wob convicted, first-degree sex-
ual OB snult Juneby v, State,
('Ivaskn fA 1983), and mit

er of nggrnvnfing nnd mitiga

? gtors bngeq on anme mtent%

con uct of accused. —See

Stnte Ctpze% néA zsrgall'lgtr C&EVICIIO%

asn nctor — Conideration ns an nr%;grn—
vnling fnctor of conduct by the deferidant
for which n separate conviction has been
entered nnd a separate sentence imposed
IS E)rohrbrted Junehy v. Stnle, 665 P.20 0
(Alnskn Ct. App. )

IV. FINDINGS OF COURT.

The provisions of subsection (0. of
this sectron must be rend to require
more th nn apro forma _cenclusor Iy state-
ment that nn ag rava ing or mi gatrn
factor hns or hns gt been_shown by eear
nnd convincing evidence. Juneby v."Slate

Ec
D‘m
‘5
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A laska
MII'.2d Alnskn Ct. App, 1082). mod-
glvtl nn ot%er rounds nml mgr on r)ehear—

ini:, (18 P.2d"30 (Alnskn Ct

ItefiurUs must be specific. —Subsec
tion. (Clor this section, which requires thnt
findings "he set out with specificity,” colls
A WG
cific information; (13 the specific fncI%rs rn
ar% gravation and in' mitigation found
. etee. (ot bt u°%“n'
vhrclrglll --mrﬁ Iurg reﬂred in f?ndrn Fthe
existence_of nggrnvnting or nil rgntrn%
fnclors |3I nn explanation of the weigh
%ven ecour to eac qurnvntrn or

itigating nctor, nnd_ the relative rmgor

tance of cnclr fctor in comparison with
other nggrnvnting or mrtrgiatrng fclors
establrshed and 4% nn_cvnluntion of the
otnIrtgr of the ng vting nnd miti atrn
factors in |l ht the SInte v, Chnney,
P.20 441 (Alnska 1970) criteria, ns ex
pressed in AS 1255005, in orderto deter-
mine the amount %whrch thtf % -
tive sentence for the particular offense
should he adjusted. Juneby v. Stnte, 041
".2d 823 (Alnskn Ct. Apri 1982), modified
i other grounds nnd al'd on rehenrrng
005 P.2d Inskn Cl. A

Conclusury finding nots ffrcrent —
Compliance with the statutory directive
lo set forth nil findings with”spegificit
requires more thnn n-conclusory findin
Hrnt age%ravatrn %r mitigating factors
Imve beén established by~ the “requisite
ftan ard of Proof DeGross v. State, 768
\2d 134 (Alnskn Ct. App. 1989).

Prcsentence  report prepared by
probntinn ~ office * does ™ not  sntisf
Sla tﬁ's obligation under subsectron
% 2( %ge(c_\tfonk NCu|kn igak v Sta]tTed 8(-53

ska 19821, nfTd,
Pzg 943(Aq skn Jﬁ?

Click of express frndrn s ns to pggrn-
vnhng factors. — In the absence ofa#re—
senterice hearing to permit reso lutio
disputed fncts pertarnrn% lo alleged a%gra
vating_fnctors nnd in the absence
Press findings hy the sentencing court ns
0 the existencé of aggravating factors,
the three-year increase nf tho reaump
tive six-ycnr term specitied for defen
dant's nssnult convrctr n could notJre Sus-
E?t'rne{ri %tmn 0. 1600 ra

nskn

The lock of ﬁﬁy express finding hy (lie
?entencrng court as o the nggrnvn rng
ncIors thnt were actually considere

B?Sm% a nine l}/enr sentence on the ns-
snull charge required remand of the cose

Statutes
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for resentencrng in order to permit specific
findings rs to g&grnvntron to tfe mage.
Runn yg%gnte P.2d 1071 (Alnskn Ct.

pIPemnn forresentencrng — Because
the regurremen %f séﬁfcrfrc frndg S Ie-
ntcs | tonlg e Hacg the np-

pellntn recor hutnso to the appropriate-
ness of the trial court's sentencrng deci-
sion, n lack of adequate findings requrred
a reman for resentencrn rat er than

mereoyareman for additional findings.
geGr SS v St9tc 768 P.2d 134 (Alnskn
V. NOTICE.

Notice I partres of fnctors in ques-
tion. — nlies may relr upon evi-
dence rntroduce% during trra to sustain

urdens

their respective roving a ra
vating aﬁ mrtr ating acPors q% ]

nre entitled to notrce in (advance of tre
sentencrng hearrn? regarding tlie ng (tr

vnting nnd mitigating nctors i question
since this enables them to conduct orderly
preparation, nnd %rves them nn opportu-
ity to reput trrnI vidence nt the sentenc-
rl&zhearrn arte v Stale, 653 P.2

laska C 1982).

In a prosecutron for frrst egree sexunl
nssnult. where the trinl r] % found nn
aggravatrn% factor which he mentioned lo
the artre or the first time in the conte

IS closin entencrng remarks nn
then sentence efendnnl’to 15yenrs, the
court of nppenls remnnded for fesentenc-
Ing srnce defendnnl wns ﬁntrtled to notice

nn nn opportunity to he honrd. Horllo
tne G&Q I"20 y1052 ?nskn Ct. R/pp

The trinl court hns the power sun
onlc to nlert (}he rRnrtres to p?ssrble
rvntin it atrn% nctors
pesentrnt e record S0 lo ?ns lie pnrtres
egrven nn opportunity fo marshal the
relcvnnt evidence, pron dcon and make

therr a ments accor ingly. 'Hartle
6%3 Pagka Ct. pr

When n party hns hnd insufficient
time to comply with tlie notice re-
quirements r Iatrng to proof of prior con-
vrctrons rag ravating nnd rtrgntrng
fnctors, the Erg opriat rem dy Shoul
normally be a continyance of the sentenc-
Ing pro eedrn?s nml fniiurc tu consider
rior crimes rpresumeptrve sente crn%
urposes can he condoned only in thos
ases where the tnIe after exercising due
diligence, is unnble to meet tlie stattitory
requrrements for proof of a prior convic=
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tron KeIIy V, S)tntc 663 P.2d 967 (Alnskn

Code of Ckiminal Procedure

If tlie defendant
id), (), or (i) and the

. 12.55.165. Extraordinary circumstances.
is subject to sentencing under AS 12.55.125(c),
court finds by clear and convincing evidence that manifest injustice
would result from failure to consider relevant aggravating or mitignt—
ing factors not specifically included in AS 12.55.155 or from Imposi—
tion of the presumptive term, whether or not adjusted for aggravating
or mitigating factors, the court shall enter findings and conclusions
and cause a record of the proceedings to be transmitted to a three-
judge panel for sentencing under AS 12.55.175. (8 12 ch 166 SLA
1978: am 837 ch 143 SLA 1982; am 82 ch 168 SLA 1990)

Effect of amendments. — The 1990 for "AS 1255125(c). (d)
amendment, effective June 22, 1990, sub-
stituted "AS 1255125(), (d), (e), or ()"

D)., @@, E)L)

e)(2),or (if near the begbiting of the sec-
on.

Legislature intended thnt thin sec-
tion estnblish two sepnrntc hases for
referral of n case from a trinl court to n
three-judge pnnel for sentencing. First, re-
ferrnl 'Is Warranted Insituations where
mnnifcs! injustice would result from fail-
ure to consider relevant, nonstntutory ag-
ravatrng or mitigntin

Shle, 642 P.2d 1361 (Alnskn Ct. App.
1990)

Althority to sentence defendant. —
Sec notes lo'AS 1255175 under cnlcliline
"Sentencrng nutliorily.’ k

70
. See niso Winfrec v State, 683 P.2d
App. 1984).

Authority to create new factors, — It
appears Hirt Hie legislature, in adopting
this section, In effect delegated
three-judge panel the authofity to create
ravating and mrtr
e_common In
avallable for consrderatron In subsequent
Cases. Dancer v Stale 715 P2d 1174

(Alnskn' Ct, App,

factors in “sen-
second, where manifest in-
d result from imposition of a
presumptive sentence, whether or not ad-
usted or statutory aggravating_or miti-
nctors Dancer V. State,” 715 P.2d

aptﬂrshes two distinct
grounds for referral of a case lo a three-

(1) If the presumptrve term
ad usted for ‘a gravatrn

Thrs sectron est

record contarned unusually strong evi-
outhful first offender’hns o
vorable potential for reha-
rIrtatron nnd where tlie absence of statu-
tory pggrovnting or mrtr

ice erI result from farlure to consrder a
nonstntutory aggravatrng or mrtr

(Alask
dwfrcatro 0%987)esumptrve term.

The presum tive_one-ycnr term |m

court from giving nny consrderatron {0
yAS 12 5125(c)(3 nn

thnt evidencé in imposing n sentence, the

enls thought referral
nel was expressly au-
his_section mid
65175 Smrth v Stntc. 711 P.2d 561

r%frnds the mitjgatir
unusual prospects for rehabill
he ense of a first olTender, it should
cva untc the tnctor’s impncl on nn appro-

Alnskn Court or A
|o the three-judge
erra to a three-  thorized under

ences Edwrn V., State

provisions. —
endrng AS 125515, Nell v,
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rinlo Hdilpnce in > unim 1way it wrmIrI
vnr\trn’o p statutor mll%ntl factor
hail heen_esinblislivd cear nnd
nrvrncrfnr evrdtencrla T'lie court should
any referral lo the Ihreo-judjte panel on
|c)n it concludes tnat no Jd tPstmentto
o] rtesum tive term is aF roprrat n
gr the aetor Krrby v, Sinte, 748 1\20
Alaska C
TrraI court should not propose a
onstnlutor{y mrtsp t|n1p qctor W ere
episinture pecr ically rojectel
hat  factor for " inclusion in
235155U3 Where The Ieétrslulure has
xpres dressed a consideratjon, such
sthe r atrons |p between n defendant S
asl con uct and 8resento ense, nnd
mposed |m|tat|on n Ihe trial court's
*aver to consider that relationship in init-
ialiun of sentence, the trial court should
mt propose éhe same mrtrﬁatrnp factor to
lie three-judge pnnel without complyrnd
dth the limitations; tndo so'is lo su rIres
«connnon-Inw development inconsistent
I”d I%%rslatro TntomoIT v, State, 719
IAInskn Ct. App. 19871
Itefcrrnlg mvolvrng presumptive
orm over four years solely on basis of
innstntutory mitigntor. — I'nr purposes
« future cases, when a ense jnvolving a
‘resumptjve t%rm I excess of four years
s referred to e three-| uge panel nn the
ole basis of a nonstalulory mrtrgatrng
actor, |mposrtron b¥ the panel of a sen-
ence below GO™ of the presum trve term
vill normally be eemed Inappropriate
md clenrly |staken unless the panel ox-
iressly concludes thnt such a sentence js
oipiired 1o avoid manifest |n{ustrce -
hough the pnnel hns éurrsdrc lon 1o iin-
lose ' sentence of less_ thnn 50 h or the

|resum7%trve sentence. SInIe v. I'rice, 710

laskn Ct. App. 1971 (not np-
ilving .rule In_present Cases).

Manifest injustice, — Manifest injus-
ice Is b shcall a subjective tandard be-
nuse of the purpose that the shndnrd
FTVCS In reco nrzrng cases (hat will inevi-
nhlv nrisc in"which the subjective Judg
ment of the sentencr gbcourt shou take

Ireccd ence over the {/ectrve limits Im-
nrscd Iystatute Lloyd V. Sinle, 072 1".2d
Alask Anp. 1983

heJud e did not commit error by. re-
Hqsrgg tton néj maenrfggt wpeuolstrcreebnsedt og
it sumptiv
arm Srn ?ro_ht oft the tot ality otp thecrrg
W )
-Italge 8|d nthperr n ?arlrng lo refer d?—
emlant s mese [o the three-judge pni el

allow further reduction nf defendant’s sen-
tence based on his lack of prior criminn|
conwctrons Lloyd v, Stntc, 072 P.2d 12
(Alnska C|. g{) 1983).

Judge did not npply n Incorrect stan-
dard I determining the question of mani-
fest injustice when e donned the term as
“"something that’s shocking to the con-
science,” and remnnd fir application of
the obvious unfairness standard proposed
bY defendant was unwarranted. Lloyd v.
Slgné% 072 I'.zd 12 (Alnskn Ct. “App.

It wns not manifestly unjust lo impose a
five- year presumptivé term upon defen-
dant ?onwctron of attempted sexual as-
sauto aminor, nnd he wns not i llomnti-

ally entitled as a matter of Inw to have
hrs case referred to a three- gudge %57e| for
sentencing. Avoognnnn v, Sntc
75 (Alnskn Ct, App, 1988

Consideration of defcndnnt'9 prior
felony conviction. — The three- Jud([;e
sentencing gnnel mag consider the mi
gated natlre of a deféndant’s prior felony
conviction ns a factor in the overnll deter-
mination of whether |mposrt|on orthe pre
sumptive term for a subs? e %/
conviction would be  manifestly unjus
The nature nnd seriousness of on of-
fender’s prior criminnl miscondyct nre a
legitimate part of the totnIrty f tho crr—
cutistnnces, as such, they mdy be consid-
ered in the overall determrnatron of mani-
est injustice. Duncan v. Sinte, 782 P.2d
0L (Alnskn Ct,

Dehinl of defendant’s request for re-
ferral to Ihrcc-judge sentencing pnnel
not error. —See artholomewv tnte
720 P.2d 54 (Alnska B
Ahdullm ur v Stnle 728

(Alnskn lBt
dp i cManncrs v, State, 650
P.20 414 (Alnskn Ct. App, 1982); Sears V.
StnIe P2d 349 (Alaska "Ct, A
: Peetook v. Snle, 655 P.2d

g&_n kn C t788p 19821) Se mre V. State,
Alnska Ct. App. 2

Shaw v SIntc 73 P.2d 781 (Alaska C
W Ish v Stnte P.2d 912
(MIaskaC 1%4], Degler v. Slate
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Stale Dcotof Pub. Safety, 743 P.2d 368 Rhodesv Stnte, 717 P.2d 422 (Alaska Cl.
(Alnskn 198/) /EFD 1986): Jamesv State, 739 P.Zd 1314
Cited in .Juneby v. Stntc, 641 P.2d 823 g nskn_Ct. Sclmecker v.
gAInskn Ct. Aé)p 198): Lncquement v.  State, 739 PZd 1310I lnskn Ct A%
Alnskn_Ct. nAsﬁP 1987 Bond V. Slntc 147

1987); Wolfv, Stntc 647 P.2d 6096@ 0 (Alnskn gtségp ,Comeg av Snt
Ct. App. 1982); Griffith v, Stale 653P.2d  [47 P2 (Alaska Ct
057 (Alnska Ct. A 1982% Nenkok v. Stewartv Stnle, |’2d900 nsk
Stnte, 653 P.2d 658 (Alnskn Ct, App. A/Bp. tole

), Wright v. Stole, 656 P.2d g Inskn nbrrelofT V.
Tl e ao
Lnngton v, State, 662 P.2d B (ATvska (;fgl’(a Cl, Afp S Ysr?e V. St
Ct /_o 1983); Woods v. State P.20 Alaskn Ct. Rp 19882

Inskn 98(3:) Mnnl v, Stnte, 670 Luepkev State 65 P.2d 983 1Alnska Ct.

P.2d 708 (Alaska Ct. App. 1983): State v. A lilburn v. Slate, 765 P.2d

. a Ct. App.

LaPortc, 672 P.2d 466 (Alnska Ct. A%. ) AInska C up ): Fowler V.

1983); Flink v. Slate,” 683 P.2d Stnte, 766 P.2 Alnsn &99
. ; v. Shnte, 1988 Delinrl v. SIat P2d
(Alaska Ct. App. 1985):  (Alaskn Ct. App. 1989).

Sec. 1255.172. [Renumbered ns AS 12.55.180]]

Sec. 12.55.175. Three-judge sentencing punch () There is cre—
ated within the superior court a panel of five superior court judges to
be appointed by the chief justice in accordance with rules and for
terms as may be prescribed by tlie supreme court. Three judges of the
panel shall be designated by the chief justice as members. The re—
maining two judges shall be designated by the chiefjustice as firstand
second alternates to sitas members in the event of disqualification or
disability in accordance with rules as may be prescribed by the su—
preme court.

() Upon receipt ofa record of proceedings under AS 12.55.165, the
three-judge panel shall consider all pertinent files, records, and tran—
scripts, including the findings and conclusions of the judge who origi—
nally heard the matter. The panel may hear oral testimony to supple—
ment the record before it If the panel finds that manifest injustice
would result from failure to consider relevant aggravating or mitigat—
ing factors not specifically included in AS 12.55.155 or from imposi—
tion of the presumptive term, whether or not adjusted for aggravating
or mitigating factors, it shall sentence the defendant in accordance
with this section. If the panel does not find that manifest injustice
would result, itshall remand the case to the sentencing court, with a
written statement of its findings and conclusions, for sentencing un—
der AS 12.55.125.

(© The three-judge panel may in the interest ofjustice sentence the
defendant to any definite term of imprisonment up to the maximum
term provided for the olTense or to any sentence authorized under AS
12.55.015.
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Article 1. Protection of the Elderly.

Section Section

10. Reports of harm 60 Authority of the department
20. Action on reports 70 Regulations

30. Protective services %uarterly report

40. Review and referral efinitions

50 Confidentiality of reports

Cross references. — For statement of SLA 1983, in the Temporary and Special

_}ys lative pur7pose in enacting AS Acts,
24,010 — 4724100, see § 1, ch. 36,

Sec. 47.24.010. Reports of harm, (a) The following persons who,
in the performance of their professional duties, have reasonable cause
to believe that an elderly person has suffered harm shall, not later
than 24 hours after first ha%*ing cause for the belief, report the harm
to the Department of Health and Social Services:

(1) a physician or other licensedhealth careprovider;

(2 a mental health professional asdefined 1in AS 47.30.915(11);

(3) a pharmacist;

(4 an administrator of a nursing home, residential care or health
care facility;

(5) a guardian or conservator;

(®) a police officer;

(") a village public safety officer;

@) a village health aide;

(9) a social worker;

(l0) a member of the clergy;

(l1) a staff employee of a project funded by the Older Alaskans
Commission;

(2) an employee of a homemaker program or home health aide
program;

(13) an emergency medical technician or a paramedic in the mobile
intensive care program.

(b) A reportofharm made under this section may include the name
and address of the person reporting the harm and shall include

(1) the name and address of the elderly person;

@) information relating to the nature and extent of the harm;

(3) other information that the person reporting the harm believes
might be helpful in an investigation of the case or in providing protec—
tion for the elderly person.

(©) A person who fails to comply with this section is guilty of a
violation as defined in AS 11.81.900(b).
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(d> This section dees not prohibit a person listed in 1a) of this section
from reporting cases of economic or physical harm to an elderly person
that have come to the person®s attention in a nonprofessional capacity.
This section does not prohibit any other person from reporting eco—
nomic harm to an elderly person that the person has reasonable cause
to believe is e result of theft, fraud, or coercion by a caretaker of the
elderly person, or physical harm to an elderly person that the person
has reasonable cause to believe is a result of abuse, neglect, or aban—
donment.

(e) If immediate action is necessary to protect the elderly person
from imminent harm, the person shall make the report of harm to a
police officer or a village public safety officer. The police officer or
village public safety officer shall take immediate action to protect the
elderly person and shall, at the earliest opportunity, notify the depart—
ment.

if) A person who, in good faith makes a report of economic or physi—
cal harm to an elderly person under AS 47.24.010 - 47.24.100, or who
participates in judicial proceedings related to the submission of re—
ports under AS 47.24.010 — 47.24.100, is immune from any civil or
criminal liability that might otherwise be incurred or imposed

(@) Failure to make a report under subsections (a) and (d) of this
section is not the basis of civil liability unless otherwise provided by
law.

(h> Ifa person makes a good faith report ofharm under this section,
an employer or supervisor of the person, or a public or private agency
or entity that provides benefits, services, or housing to the person,
may not discharge, demote, transfer, reduce the pay or benefits or
work privileges of, prepare a negative work performance evaluation
of, deny or withhold benefits or services, evict, or take other detrimen—
tal action against the person because of the report. The person making
the report may bring a civil action for compensatory and punitive
damages against an employer, supervisor, agency, or entity that vio—
lates this subsection. In the civil action there is a rebuttable presump —
tion that the detrimental action was retaliatory ifitwas taken within
90 days after the report of harm was made. (82 ch 36 SLA 1983; am
84 ch 108 SLA 1988)

Effect of amendments, — The 1983
amendment added st'bsection (h).

Sec. 47.24.020. Action on reports, (@) Upon receiving a report of
harm, the department shall promptly initiate an investigation to de —
termine the economic or physical condition of the elderly person
named in the report and whether action or services are needed for the
protection of the elderly person. The department shall personally in—
terview the elderly person during the investigation unless the elderly
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person is unconscious or otherwise physically or mentally impaired to
such an extent as to be unable to respond to questions.

(b) The department shall prepare a written report of the investiga—
tion, including findings, recommendations, and a determination of
whether and what kind of protective services are to be offered to the
elderly person. Upon request, the person who reported harm to the
elderly person shall be notified of the status of the investigation. The
department shall provide to the Department of Law a copy of each
report of an investigation of harm to an elderly person ifthe report of
harm is confirmed to be true.

(©) The department shall immediately terminate an investigation
under this section upon the request of an elderly person who is the
subject ofa report ofharm. However, ifthe department has reasonable
cause to believe that the elderly person is incapacitated, the depart—
ment may petition the superior court under AS 13.26 for appointment
of a guardian or temporary guardian for the ei lerly person for the
purpose of obtaining consent to continue the investigation. (8 2 ch 36
SLA 1983)

Sec. 47.24.030. Protective services, (a) The department shall
provide available protective services to a harmed elderly person ifand
to the extent to which the elderly person consents. If the department
has reasonable cause to believe that the elderly person lacks the ca—
pacity to consent to receiving protective services, it may petition the
superior court under AS 13.26 for appointment of a guardian or tem—
porary guardian for the elderly person for the purpose of obtaining
consent.

(b) Ifan elderly person who has consented to receiving protective
services is prevented by a caretaker from receiving the services, the
department may assist the elderly person to petition the superior
court for an injunction restraining the caretaker from interfering with
the provision of protective services to the elderly person. (82 ch 36
SLA 1983)

Sec. 47.24.040. Review and referral. The department shall, not
later than 90 days after initiating the provision of protective services
to an elderly person, initiate a review of the case to determine
whether continuation or modification of protective services that are
being provided is warranted. The department shall reevaluate the
case every 90 days thereafter until the case isclosed. (82 ch 36 SLA
1983)
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Sec. 47.24.050. Confidentiality of reports, (a) Investigation re—
ports and reports of harm filed under AS 47.24.010 — 47.24.100 are
confidential and are not subject to public inspection and copying under
AS 09.25.110 - 09.25.125. However, in accordance with AS 47.24.010
— 47.24.100 and regulations adopted under AS 47.24.010 -
47.24.100, investigation reports may be used by appropriate govern—
mental agencies inside and outside the state, in connection with inves—
tigations or judicial proceedings involving harm to an elderly person.

() The department shall disclose a report of harm if the elderly
person who Iis the subject of the report consents inwriting. The depart—
ment shall, upon request, disclose the number of verified reports of
harm that occurred at an institution for care of the elderly. (8 2 ch 36

SLA 1983)

Sec. 47.24.060. Authority of the department. In performing its
duties under AS 47.24.010 — 47.24.100, the department may, subject
to the elderly person 3 consent, initiate actions necessary to assure the
health, safety and welfare of an elderly person, including the transfer
of the elderly person from a nursing home, residential care or health
care facility. (82 ch 36 SLA 1983)

Sec. 47.24.070. Regulations. Regulations to implement AS
47.24.010 — 47.24.100 shall be approved by the Older Alaskans Com —
mission (AS 44.21.200) before adoption by the department. (82 ch 36

SLA 1983)

Sec. 47.24.075. Quarterly report. The department shall submit to
the Older Alaskans Commission each quarter a statistical report of
the department”s activities related to the protection of elderly persons
in the state. The report may not disclose the identity of victims or
perpetrators of the harm. (82 ch 36 SLA 1983)

Sec. 47.24.100. Definitions. In AS 47.24.010 — 47.24.100

(1) "abandonment”’means desertion of an elderly person by a care—
taker;

(@) "abuse®’means the infliction of physical pain or injury, the in—
fliction of mental anguish that requires medical attention, or the de—
privation by a caretaker of services that are necessary to maintain the
physical and mental health of an elderly person;

(3) "caretaker®’means a person who isresponsible for the care of an
elderly person as a result ofa family relationship, or who has assumed
responsibility for the care nf an elderly person voluntarily, by con—
tract, or by court order;

(4 "department®’means the Department of Health and Social Ser—

vices;
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(5) "economic harm" means intentional economic exploitation of an
elderly person resulting from theft, fraud, or coercion by a caretaker of
the elderly person;

©) “elderly person™ means a resident of Alaska who is 65 yearo of
age or older;

(M "harm™ means physical harm or economic harm;

@) "incapacitated” means a person 3 ability to receive and evaluate
information or to communicate decisions is impaired for reasons other
ihan minority to the extent that the person lacks the ability to obtain
the essential requirements for physical health or safety without court-
ordered assistance;

(9 "neglect”Mmeans the failure by the caretaker ofan elderly person
to provide services necessary to maintain the physical and mental
health of the elderly person;

(10) "physical harm?’means injury to the person of an elderly per—
son resulting from abuse, neglect or abandonment;

(11) "police officer>”has the meaning given in AS 18.65.290;

(12) "protective services”’means services intended to prevent or al—
leviate harm resulting from abuse, neglect, exploitation, or abandon—
ment. (2 ch 36 SLA 1983)

Article 2. Protection of Disabled Adults.

Section .

110. Repjrts of physical or sexual assault

120 Immunity from liability, retaliation
prohibited

Sec. 47.24.110. Reports cf physical or sexual assault, (&) The
following persons who, in the performance of their professional duties,
have reasonable cause to believe that a disabled adult is a victim of
assault under AS 11.41.200 - 11.41.230 or cexual assault under AS
11.41.410 - 11.41.420, and that the disabled adult is unable to report
the crime, shall promptly report the crime to the nearest law enforce—
ment agency:

(1) a physician or other licensed health care provider;

(2) a mental health professional as defined in AS 47.30.915;

(3 a pharmacist;

(4) an administrator or employee of a nursing home, residential
care, or health care facility;

(5) acaretaker of the disabled adult;

(6) aguardian or conservator of the disabled adult;

(7) apolice officer as defined in AS 18.65.290;

@) a village public safety officer;

(9 avillage health aide;

(In) a social worker;

(1) a member of the clergy;
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(12) a stafT employee of a program or project serving disabled

adults;
(13) a licensed foster care provider;
(14) a paid employee of a domestic violence and sexual assault pro—

gram or a crisis intervention and prevention program as defined in AS
18.66.900;

(15) an employee of i homemaker program or home health aide
program;

(16) an emergency medical technician or pajamedic in the mobile
intensive care program.

Ib) A person who knowingly fails or refuses to make a report re—
quired under (&) of this section is guilty of a class B misdemeanor.

© In this section, "disabled adult””means a person 18 years of age
or older who has a physical or mental disability, or physical or mental
impairment, as defined in AS 18.80.300. (83 ch 42 SLA 1988)

Sec. 47.24.120. Immunity from liability; retaliation prohib—
ited. (@ A person who in good faith makes a report under AS
47.24.110, regardless of whether the person is required to do so, is
immune from civil or criminal liability that might otherwise be in—
curred or imposed for making the report.

() An employer or supervisor ofa person who in good faith makes a
report under AS 47.24.110 may not discharge, demote, transfer, re—
duce pay or benefits or work privileges of, prepare a negative work
performance evaluation of, or take other detrimental action against
the person because the person made the report. The person making
the report may bring a civil action for compensatory and punitive
damages against an employer or supervisor who violates this subsec—
tion. In the civil action there is a rebuttable presumption that the
detrimental action by the employer or supervisor was retaliatory ifit
was taken within 90 days after the report was made. (83 ch 42 SLA

1988)

Chapter 25. Public Assistance.
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Housing and household statistics from
the 1990 census show that for persons
age 65 years and over, 74.3% of their
housing units were owner occupied.
Only 67.2% of housing units were
owner occupied for the age group 35-
64 years. In Alaska 22.1% ofall house-
holds consistofone person livingalone,
with 13.7% of these households con-
sisting of persons over the age of 65.
Thenumberofpersons age 65years or
older living alone increased 108% from
1980-1990 from 2,758 to 5,737. The
United States’ 1990 figures show 39.1%
of one person households are persons
over the age of 65.

There is no single explanation for the
large increase in Alaska’s older popu-
lation during the 1980s. However, the
primaryfactoris likely the agingofthe
population that migrated to Alaska
during the post statehood period.
Alaska’'s median age has increased
from 22.9in 1970 to 29.4 in 1990. The
United States’'median agein 1990 was
32.3 years. Other factors that have'
contributed to keeping Alaska’'s older
populationinAlaskaincludeimproved

health care and long term care facili- \
ties, elimination of Alaska’s income :

tax. the Permanent Fund Dividend j
program, the Longevity Bonus pro- !

Table 1
Population Comparison tor
Persons 65 Years and Older tor the

State/Census Areas/Boroughs— 1980 & 1990

Change

1980 1990 1980-90

Alaska 11,547 22,369 10,822
Aleutians East Borough 45 58 13
Aleutians West C.A.* 62 82 20
Anchorage Borough 3,520 8,258 4,738
Bethel C.A. 431 657 226
Bristol Bay Borough 25 42 17
Dillingham CA. 122 205 83
Fairbanks North Star Borough 1,276 2,540 1,264
Haines Borough 78 182 104
Juneau Borough 771 1,364 593
Kenai Peninsula Borough 827 2,015 1,1SS
Ketchikan Gateway Borough 642 907 265
Kodiak Island Borough 255 425 170
Lake"and Peninsula Borough 47 85 38
Matanuska-Susitna Borough 730 1,866 1,136
Nome C.A.- 339 419 80
North Slope Borough 143 197 49
Northwest Arctic Borough 249 281 32
Prince ofWales-Outer Ketchikan CA. 151 216 65
Sitka Bcvough 361 492 131
Skagway-Yakutat-Angoon CA. 192 235 43
Southeast Fairbanks C.A. 142 223 81
Valdez-Cordova C.A. 295 463 168
Wade Hampton C.A. 178 258 SO
Wrangell-Petersburg C.A. 353 507 154
Yukon-Koyukuk CA.. 308 392 84

*C.A.= Census Area

gram, and property and sales tax ex- < Source: 1990 Census of Population and Housing, STF1A

emptions.

Alaska and U.S. Population
Percent Distribution by Age and Sex

1990

Median Age = 29.4 Yrs. (AK) and 32.9 Yrs. (U.S)

% Mala

# US. LiAlaska

% %SGUL%IT, Rygarvitand Ayl

AKCFNS fcmin Qja(j:e;i 19VI

CSWoex A r( |

Percent
93.72

28.89
32.26
134.60
52.44
68.00
68.03
99.06
133.33
76.91
143.65
41.28
66.67
60.85

Ir>0Cf7



ADULT PROTECTIVE SERVICES

INCIDENCE

In the fall of 1990, the Division of Family and Youth Services in collaboration with the Older
Alaskan's Commission sponsored the first Adult Protective Services Conference held in Alaska.
More than 100 concerned Alaskans attended.

Dr. Sue Parkins of Sr. Vincent Medical Center of Toledo, Ohio, spoke on Elder Abuse: A
Front Line and National Perspective. She noted that Alaska's reporting of abused and
neglected elders and other vulnerable adults is higher than reporting in other states. Yet she
also noted that the actual incidence of abuse and neg’'ect to elders is believed to be much
higher than the number reported in any state.

Alaska's abused and neglected vulnerable adult profile can be seen in the attached chan of
statistics. Due to a transition in statistical recor' keeping, adult protective services repons of

harm statistics after 1989 are not available.

In the 1990 conference, Dr. Parkins indicated nationally there are 9.8 incidents reponed per
1000 seniors or about 10 per thousand. About one in eight cases of abuse are actually
reported, so perhaps 80 cases per 1000 seniors would reflect actual incidence of abuse and
neglect. National incidence data for abused disabled adults younger than age 65 is not
available, however, about 1/3 of adult protectives services cases nationally and in Alaska are
under age 65. Conferees set about exploring actual incidence and an Alaskan response to the
problem. Rough projections done in 1990 for Alaska's elder abuse situation follow:

CITYy # SENIORS PROJECTED
ELDER ABUSE/YEAR

Statewide 20.000 1,600
Anchorage 7.300 584
Fairbanks 2.300 184
Mat-Su 1,600 128
Kenai 1,900 152
Juneau 1,200 96
Bethel 700 56
Wrangell/Petersburg 500 40

All other communities in Alaska: probably fewer than 40 cases of elder abuse.
These figures do not include abused vulnerable adults under age 65.



DEPARTMENT OL: HEALTH AND SOCIAL SLRVICES
Division of Family and Youth Services

Adult Protective Services Reports of Harm*

Number nl Reports: X5 19 1987 1988 1989 Avwe. %
65 and over: 1% 275 226 18 A
- 2! 40 28 K¢ 2 9
18-60 87 12 186 143 134 37
Sex of Victim:
Male &b 118 185 161 137 3
|-"cmulc 160 19 303 247 227 62
Tvpc of Harm:
Abandonment 10 I 11 17 7 1 3
T L . N T T
conomic Harm
Ncglcel 67 129 ]1% 173 17 129 37
Belatitonﬁhipnofv '
erpetrator ) Victim:
P WirZe. 18 8 7 8 10 4
Husband 4 0 40 3 36 14
Son 40 24 43 64 43 7
8ahught'3|r| can 16 18 9 4 24 10
ther Male Eami
Oier Mlembery 2 10 0 K] 27
ilier Eemalc
Family Member 25 5 19 25 2l 2%
Other Mule 3 64 46 63 51
Qilier Female 20 3 62 51 43 i
Did the Victim Rctpiesi That
%he Invetsté%atlon he
A s 6l 17 188 15 4
No 116 & 160 183 136 56
Tvpc of Report
e O Entatory & m W B 1B 6
Other 63 7 7 48 67 3
Was the Report Confirmed?
Ygs 202 152 150 174 62
No 3 7} 145 124 129 106 3B
REPORTS OF HARM*
65 and older 60-65 18-59 TOTAL
FY84 (all ages combined) 72
FY85 137 21 87 245
FY86 08 39 195 332
FY87 155 40 122 317
FY88 275 28 185 488
FY89 226 39 143 408

'Due to a transition in data collection lo IYohcr. Reports of Harm to adults data is not available after FY89.



ADULT PROTECTIVE SERVICES CLIENTS AND DFYS SERVICES

Auc FY87 FY88 FY89 FY90* FYo91~*
18-59 609 577 568 362 279
60 & up 1326 1326 1272 894 846
Sex

Female 1268 1289 1256 810 725
Male 666 656 625 446 400
Race

AK Native 792 790 672 461 483
Black 58 59 69 42 36
Caucasian 1020 1000 976 603 511
Unknown 65 91 117 148 178

X

Services Turnover
Clients Exiling

System in the FY 556 438 445 177 137
Clients Began in the FY 301 487 446 122 50
Clients Continued Thru
lo the next FY 554 543 569 871 853
Clients Interrupted
During the FY 87 47 51 2 3
Clients Entered and
Exited in the FY 437 428 371 84 86

Homemaker Services
Number of Clients 1260 1430 1363 76 61

Adult Foster Care
Number of Clients 27 41 38 28 28

Adult Residential Care
Number of Clients 66 69 70 77 63

*Homcmaker Services were transferred lo Public Health in FY90, resulting in a substantial drop in
DFYS delivered homemaker sen/ices to "at risk' elders and vulnerable adults under the APS program.
In addition beginning in FY90 social workers began to transition from the mainframe data system to
a new system called Prober. Figures given for FY 90 and 91 arc fewer than actual eases, as some
eases were recorded only in the new Prober system and arc not represented here.



ELDER ABUSE

WHO IS AN ELDERLY PERSON?

Under AS 47.24 an elderly person means a resident of Alaska who is
65 years of age or older.

WHAT CONSTITUTES ELDER ABUSE?

Elder abuse means the infliction of physical pain or injury that
requires medical attention, or the Infliction of mental anguish
that requires medical attention or the deprivation by a caretaker
of services which are necessary to maintain the physical and mental
heath of an elderly person.

WHO IS A CARETAKER?

AS 47.24 defines a caretaker as any individual who 1is responsible
for the care of an elderly person as a result of family
relationship or who has assumed responsibility for the care of an
elder person voluntarily, by contract, or by court order.

WHO SHOULD REPORT ELDER ABUSE?

Anyone who suspects that abuse may be occurring should report it.

Additionally, the following persons are required to report
suspected abuse within 24 hours: physicians or other licensed
health <care provider; mental health professionals; pharmacists;
administrators of nursing homes, residential care or health care

facilities; guardians/conservators; police officers; village public
safety officers; village health aides; social workers; clergy;
employees of a project funded by the Older Alaskans Commission;
employees of a homemaker program or home health aide program; and
emergency medical technicians or paramedics in the mobile intensive
care program. Reports are confidential and persons reporting are
immune from any civil or criminal Jliability.

WHERE DO I REPORT ELDER ABUSE?

call the nearest office of the Division of Family and Youth

Services. IfT immediate action is necessary to protect the elderly
person from imminent harm, vreport the harm to a police officer or
a village public safety officer. The police officer will take

immediate action to protect the elderly person and will notify the

Division.



WHAT WILL THE DIVISION OF FAMILY AND YOUTH SERVICES DO?"

The social worker 1interviews the suspected victim to verify the
report and explain possible options for ~resolving the problenm.
Together, they will decide which steps to take. It is 1important
to remember that the social worker may act only if the elderly

person consents.
WHAT RIGHTS DOES THE ELDERLY PERSON HAVE?

The elderly person has the right to pi..vacy and self-determination
and to deny the need for services. If someone is unconscious or
otherwise lacks capacity to give consent, the social worker may ask
the court to appoint a guardian.

WHAT IF 1I*M ACCUSED OF ELDER ABUSE?

The social worker would talk with you and the elderly person to
determine the extent of the problem and explore possible solutions.
Depending on the circumstances, the elderly person may elect to
file <charges. In most instances however, the problems <can be

resolved with adequate support services.
WHAT HAPPENS AFTER THE INVESTIGATION?

The Division only provides services with the consent of the elderly
person. IfTf the person lacks capacity to give consent, or requests
Division assistance, the social worker will provide supportive

services to reduce stress and prevent further abuse.

WHAT TYPES OF SERVICES WOULD BE AVAILPBLE TO THE ELDERLY PERSON AND
HIS FAMILY?

Individual anc family counseling, respite care, homemaker or home
health aide services, transportation, home delivered meals, day
activity center, adult residential care, adult foster homes, etc.,
may be provided. However, not all services are available in all
communities. Occasionally it is necessary . to request the
appointment of a conservator or guardian to safeguard the

individual and his resources.
WILL OTHER PEOPLE KNOW?

Al'l information will be kept confidential. The elderly person must
give consent for information to be shared.



ADULT PROTECTIVE SERVICES

The state agency responsible to carry out adult protective services is the Division of Family
and Youth Services or grantee in the case on Manniilag or Kawarek. A protective services
response geneully should include the following activities:

1)

()

3)

(4)

(5)
(6)
(7)

(8)

9)
(10)
(11)

(12)

the operation of a system to receive reports and referrals of suspected elder abuse, as
defined by state law (i.e., abandonment, abuse, neglect, and economic harm); younger
vulnerable adults are included under the division’s Title XX Plan;

the investig; tion of cases of maltreatment by gathering evidence from the victim,
family members, appropriate professionals, neighbors and friends, and others determined

to be appropriate:

the substantiation or unsubstantiation of abuse repons based on evidence and agency
policy;

the provision of emergency services to victims or their family members, as needed and
as resources permit;

the administration of assessments, tests, or evaluadons, as needed;
the preparation of legal procedures, as needed;

the referral of cases to treatment arid rehabilitation programs, substitute care programs,
long-tenn care programs, and law enforcement agencies, as appropriate;

arrangements for the removal of the victim or the perpetrator from the home, when
necessary;

the provision of suppon, protective, and advocacy services:
the training of agency staff, related professions, and volunteers:
the administration of public awareness programs: and

the collection of statistics for clients and services.

There are currently three workers specializing in Adult Protective Services (two in Anchorage
and one in Fairbanks). In all other areas of the state adult protecdve services are provided
by staff who are assigned to provide protective services to both children and adults.



N ational Association

Individual and collective advocacy is the
essential core of the Older Americans Act
and a central mission of the network of state
and area agencies that the Act has
established across the nation. The OAA
network’s primary purpose is to assure that
individual older people have their civil
rights, autonomy and dignity protected, their
claims to entitlements honored and their
contracts and covenants for care and benefits
fulfilled. This responsibility is paramount
with respect to those who are unable to
secure and protect their own interests. This
advocacy mission calls for enhanced federal,
state and community leadership and action to
design and implement comprehensive and
coordinated elder rights systems for older
persons.

In our increasingly complex society, we
find continuing and growing evidence of
threats to and violation of the rights of older
persons:

Q The incidents of elder abuse and
exploitation in domestic settings are
estimated at approximately 1.5 million
per year and only 1 in 8 individuals
receives protective services. Law
enforcement is reluctant to prosecute
even serious cases. The interventions of
key community services which address
alcohol and substance abuse, domestic
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violence, protective service and mental
health are seldom linked. Health care
professionals, financial institutions and
other important gatekeepers are not
adequately involved in prevention,
reporting and assistance activities.

Approximately 2 million older persons
reside in an estimated 90,000 long term
care facilities with growing reports of
abuse, loss of autonomy and complaints
concerning the quality of cate. Although
enforcement of protections has been
strengthened under OBRA, the full scope
and spirit of the Nursing Home Reform
Act has yet to be realized. The public is
not knowledgeable of these new
protections; residents are not aware of
avenues of redress.

In growing numbers, older persons lose
their rights often with no due process
safeguards. Guardianship may be
awarded with little or no consideration of
alternative services or limited orders.
The availability of training or support
services for guardians and the courts are
limited. Required reporting is not
reviewed and the courts have little
capacity to exercise oversight.

More than any other age group older
persons rely on increasingly complex and
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Elder Rights

changing public benefit programs,
services and protections to meet income,
housing, health and supportive service
needs. Yet millions of older individuals
eligible for benefits under the
Supplemental Security Income (SSI),
food stamp, Medicaid and the Qualified
Medicare Beneficiaries (QMB) Drograms
are not currently enrolled Older people
are shifted among various providers and
levels of government in order to apply
for or receive benefits. Restrictive
eligibility criteria, exclusionary and
complex application rules and appeal
procedures deter too many eligible older
people from pursuing benefits. In
addition, insensitivity to racial and
cultural issues further impedes access to
benefits for many older persons.

O In the paramount area of health care,
millions of older people are denied
benefits to which, they are entitled under
the Medicare program. Claims
processing errors, denials of benefits,
provider over billing and inconsistent
Medigap coverage add substantially to
the confusion older persons face in
attempting to pay for their health care
and results in substantial and unnecessary
out-of-pocket costs.

O Many older persons lose their autonomy
and their financial, legal, or personal
rights through actions outside the formal
legal system. Family members,
caregivers and medical and social service
providers often assume power and
control over the older person’s choices
and resources, both through quasi- legal
transfers of authority and through failure
to fully inform elders. As aresult elders
can not make a truly informed and
dignified choice about services,

treatments, residential choices, and
expenditures of their resources.

O A growing number of private sector
services and products are targeted to
older consumers. Fraud and exploitation
are on the rise in the marketing of
insurance, retirement housing, investment
and financial planning, private care
management, homecare and medical
services and supplies.

O Opportunities for employment are

constricted by discriminatory practices.
The recent and dramatic 12% increase in
the numbers of age discrimination cases
brought before the Equal Employment
Opportunity Commission in 1991
illustrates that discriminating practices
continue to force older people into
involuntary retirement, low wage jobs,
and limited employment choices.

These growing and increasingly complex
threats to, and violation of, the rights of
older persons call for the development of a
comprehensive system of programs, services,
and protections at the community, state and
national levels which assist older persons to:

>e Understand and exercise their rights.

>e Exercise choice  through informed
decisionmaking.

> Benefit from support and opportunities
promised by law.

> Maintain autonorr consistent with

capacity.

>e Resolve grievances and disputes through
appropriate representation and assistance.



A Call For Enhanced Leadership and Action

These emerging elder rights needs have
resulted in recent years in numerous
initiatives at the federal, state and
community levels. Protections in federal law
provide an important foundation for the
rights of vulnerable citizens. The Older
Americans Act, the Civil Rights Act of
1990, the Americans with Disabilities Act,
the National .Affordable Housing Act, the
Spousal Impoverishment Protections, the
Nursing Home Reform Amendments, the
Age Discrimination Act, the Employee
Retirement Income Security Act, the Age
Discrimination in Employment Act — all
include provisions to protect the rights of
older persons. However, these laws are
difficult to understand, not enforced
uniformly and pose a significant challenge
for older persons who want to take
advantage of their protections.

At the state level, laws have addressed
new issues such as guardianship reform,
insurance regulation, consumer protection,
financial exploitation, surrogate
decisionmaking, advance directives, board
and care regulation, and elder abuse
intervention. However, progress in these
areas has been uneven and incremental, often
due to a lack of coordination among
agencies and a lack of available resources to
ensure enforcement and compliance.

At the community level, the demand for
services provided under the long term care
ombudsman program, legal assistance,
insurance and benefits counseling, elder
abuse/protective service, employment and
consumer education initiatives far exceeds
the capacity to respond. Though they
constitute the vanguard for elder rights, these
programs are severely constricted by limited
resources.

Thus, today the rights of older persons
are addressed by a collection of problem
specific laws, programs and services — each
with its own source of limited funds, its own
plan, its own administrative mechanisms,
delivery system and, ultimately, its own
beneficiaries. While such specialization has
merit, it also contributes to the current
situation which:

O discourages coordination among the
various laws/prograrns/services;

O remains unresponsive to the vulnerable
older person witn multiple problems;

O hinders effective management;
O encourages competition for resources;

O lacks flexibility in responding to
changing needs and priorities;

O frustrates targeting of resources;

O discourages innovation, except around
service specific issues;

O diffuses responsibility and accountability
for advocacy; and

O duplicates outreach and access.

NASUA recommends that a systematic
effort be undertaken across the : ~tion to
address the current and emerging threats to
the rights of older persons; to assess the
ability of current laws, programs and
services to address those threats; to improve
the effectiveness of those current protections
and interventions; and to make
recommendations for new laws and programs
as well as new resource, design and
implementation strategies. The success of
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such an undertaking will require leadership
by the Older Americans .Act network and
ether appropriate agencies and organizations
at the federal, state and community levels
working in partnership to design and develop
a truly comprehensive, coordinated and
responsive elder rights system for older
persons.

Further, NASUA recommends that this
national effort be built upon the following
framework for action:

O Establish consumer centered elder rights
programs  which facilitate choice,
promote autonomy and support
decisionmaking with a minimum of
administrative intrusion or confusion.

O Inform and empower older persons to act
on their own behalf in exercising their
rights.

Q Give priority to older persons unable to
secure benefits to which they are entitled
or protect their own interests.

O Establish a full continuum of laws,
programs and services responsive to elder
rights needs ranging from information to
legal representation and advocacy.

O Secure adequate resources to supply
needed services and to enforce laws and

protections.

O ldentify and address emerging elder
rights issues and needs.

O Ensure that new elder rights initiatives be
coordinated wkh and built upon the
strengths of the existing infrastructure.

A Call for Enhanced Leadership and Action

O Identify and respond to needs for
collective advocacy on behalf of older
persons.

O Respond flexibly to the complex rights
and diverse needs of older persons.

The way in which each state will use this
framework to build m effective elder rights
system will vary according to its elders’
needs, current structures and prevailing
customs. However, across the country each
state agency on aging must assume the
primary leadership role in advocating far and
designing such a system. It is the aging
network which must serve as a vehicle to
convey policy relevant information to older
people; involve older persons and their
families in expressing their values and
preferences about the principles, benefits and
organization of elder rights systems; and be
a forum through which empowered and
informed older people can influence the
social, economic and political directions of
their communities, states and country.

NASUA recognizes the complexity of
this undertaking and the need for
partnerships among a wide and diverse group
of organizations and agencies to quickly
advance the elder rights agenda of older
persons. NASUA commits itself to this
important partnership in  meeting the
challenges of developing national, state and
community strategies to address the elder
rights needs of the older population.

NASUA Board of Directors
Adopted March 13, 1992



HB 4: "An Act adding as an aggravating factor at
sentencing thata victim was elderly or disabled; and
relating to failure to report harm or assaults of the
elderly or disabled."

HB 4 amends the centralized licensing statutes (AS 08.01) by adding a new
section allowing the department or a board to pursue disciplinary proceedings
or sanctions against a licensee who has been convicted of abusing an elderly
or disabled individual. The bill also mandates the court system to notify the
licensing authorities of a conviction.

To promote the safety and welfare of Alaska consumers in ensuring services
are delivered by competent, qualified licensees, the provisions of HB 4 enhance
public safety by allowing disciplinary action to be taken against licensees
convicted of abusive behavior. The result of this bill anticipates appropriate
action to be taken by licensing authorities. The Division of Occupational
Licensing has never been staffed to perform the now mandated procedure of
monitoring licensees once rehabilitated. At the expense of investigation
caseload, the division has deducted one position to act as the monitor. The
current caseload is 60 to 70 licensees who have had disciplinary action taken,
causing the licensee to be placed on probation monitoring for impaired
practitioners. The number of cases per monitor is an unusually high number
to be monitored by one position. A comparison of cases in other states finds
similar positions carry a caseload of approximately 6 to 25 cases per individual
monitor.

To prove and monitor abusive-type cases will require sufficient staff resources
to accomplish the tasks appropriately. Therefore, although the department
supports HB 4, additional staff will be necessary to properly fulfill the
mandates of HB 4.
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Paul Fuhs, Commissioner
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