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F I S C A L  N O T E
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O P E R A T I N G  E X P E N D R T U R E S FY95 FY96 FY97 FY9 8 FY99 FY0 0
P E R S O N A L  S E R V I C E S 0.0 0.0 0.0 0.0 0.0 0.0
T R A V E L 0.0 0.0 0.0 0.0 0.0 0.0
C O N T R A C T U A L 0.0 0.0 0.0 0.0 0.0 0.0
S U P P L E S 0.0 0.0 0.0 0.0 0.0 0.0
E Q U IP M E N T 0.0 0.0 0.0 0.0 0.0 0.0
L A N D S  S T R U C T U R E S 0.0 0.0 0.0 0.0 0.0 0.0
G R A N T S ,  C L A IM S 0.0 0.0 0.0 0.0 0.0 0.0
M IS C E L L A N E O U S 0.0 0.0 0.0 0.0 0.0 0.0
T O T A L  O P E R A T I N G 0.0 0.0 0.0 0.0 0.0 0.0

C A P I T A L  E X P E N D I T U R E S 0.0 0.0 | 0.0 0.0 0.0 0.0

C H A N G E  IN  R E V E N U E S  ( ) 0.0 0.0 0.0 | 0.0 0.0 I 0.0

F U N D  S O U R C E (Thousands of Dollars)

1002 F e d e r a l  R e c e i p t s 0.0 0.0 0.0 0.0 0.0 0.0
1003 G F  M a t c h 0.0 0.0 0.0 0.0 0.0 0.0
1004 G F 0.0 0.0 0.0 0.0 0.0 0.0
1005 G F / P r o g r a m  R e c e i p t s 0.0 0.0 0.0 0.0 0.0 0.0
1006 G F / M H T I A 0.0 0.0 0.0 0.0 0.0 0.0
O t h e r 0.0 0.0 0.0 0.0 0.0 0.0
T o t a l 0.0 0.0 0.0 0.0 0.0 0.0
E s t im a t e  o l  c u r r e n t  y e a r  (FY94) co s t : n o n e

p o s m o N S :

FU LL- T IM E 0 0 0 0 0 0
P AR T- T IM E 0 0 0 0 0 0
TE fvPORAFLY 0 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary)
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1 H B  3 4 4  A R R E S T  O F  M I N O R S  F O R  C O N S U M I N G  A L C O H O L

2  H B  3 3 2  P U B L I C  H E A L T H  C O M M I S S I O N  E S T A B L I S H E D

# # * #  P A R T I C I P A T I N G  L I  O S  # # # *

A N C  A N C H O R A G E  7 1 6  W 4 T H . £ 2 0 0

F B X  F A I R B A N K S  1 1 9  N  C U S H M A N  S T

#  J N U  J U N E A U  C A P I T O L

N O M  N O M E  F R O N T  S T R E E T

T O K  T O K  M P  1 3 1 4  A K « H W Y

C A P 1 0 6

L O C A T I O N  S T A F F  

L O C A T I O N  S T A F F  

L O C A T I O N  S T A F F  

L O C A T I O N  S T A F F  

L O C A T I O N  S T A F F

# # # #  V O L U N T E E R  6  O F F N E T  S I T E S  * # * *

Z Z Z  O F  1 O F F N E T  1 W A S H I N G T O N  S T A T E A A R O N  K A T Z ( 2 0 6 ) 5 4 3 - 3 6 7 0

^ R T I C l P A N T S  I N : A N C H O R A G E A N C

1 B O N N I E - N E L S O N A K P 7 R G T S F Y .  H B  3 3 2
2 0 6 1 5  W H I T E B I R C H  R D C H U G I A K A K 9 9 5 6 7  ( 9 0 7 ) 6 8 8 - 3 0 1 7oAm S H I N J I W A K A B A Y A S H I O B S V .  A L L  I T E M S

7 3 4  E  7 6 T I - I  A V E A N C H O R A G E A K 9 9 5 1 8  ( 9 0 7 ) 3 4 9 - 1 6 5 8

* R T  I C I  P A N T S  I N  : F A  ].' R B A N K S F B X

1 M S . T E R E S A L Y O N S T S F Y .  I- IB 3 3 2

P . O .  N O X  7 4 1 1 9 F A I R B A N K S A K 9 9 7 0 7  ( 9 0 7 ) 4 7 9 - 3 6 6 7
2  M S . J U L I E H O P K I N S O B S V .  H B  3 3 2

P . O .  B O X  7 3 5 7 3 F A I R B A N K S A K 9 9 7 0 7  ( 9 0 7 ) 4 5 6 - 2 9 3 9
3  M S . J O Y G R I F F I N O B S V .  H B  3 3 2

P . O .  B O X  7 3 3 0 5 F A I R B A N K S A K 9 9 7 0 7  ( 9 0 7 ) 4 7 9 - 7 3 5 1

4  M S . B A R B A  V I A L O B S V .  H B  3 4 4

4 1 6 0 - 5  6 T H  S T . F T .  W A I N W R I G H T A K 9 9 7 0 3  ( 9 0 7 ) 3 5 6 - 2 9 4 6

5  M S . D A R L E N E D E M I E N T I E F F O B S V .  H B  3 4 4

3 1 8  S L A T E R  D R . F A I R B A N K S A K 9 9 7 0 1  ( 9 0 7 )  , 5 2 - 8 1 7 1

6 M S . S H A R O N C A I N A R A T A O B S V .  H B  3 4 4

3 4 2 7  J E R E M Y L M . N O R T H  P O L E A K 9 9 7 0 5  ( 9 0 7 ) 4 8 8 - 4 2 9 3

7  M S . T E R E S S T A N G O B S V .  H B  3 4 4

4 5 5  3 R D  A V E . F A I R B A N K S A K 9 9 7 0 1  ( 9 0 7 ) 4 5 2 - 7 0 6 6

i R T I C I P A N T S  I N : J U N E A U J N U

1 R E P . C Y N T H I A T O O H E Y T S F Y .  H B  3 4 4

A K ( 9 0 7 ) 0 0 0 - 0 0 0 0

2  R E P . C O N B U N D E T S F Y .  H B  3 4 4

A K ( 9 0 7 ) 0 0 0 - 0 0 0 0
3  R E P . I R E N E N I C H O L I A T S F Y .  H B  3 4 4

A K ( 9 0 7 ) 0 0 0 - 0 0 0 0
4  R E P . A L V E Z E Y T S F Y .  H B  3 4 4

A K ( 9 0 7 ) 0 0 0 - 0 0 0 0

L T N 1  1 0 0 - - R 0 1 L E G I S L A T I V E  T E L E C O N F E R E N C E N E T W O R K P A G E

0 2 / 1 4 / 9 4 2 0 : 2 4

T C N :  4 0 2 8 7 D A T E  &  T I M E :  0 2 / 1 0 / 9 4  1 5 : 0 0  T O 1 7  : 0 0 S T A T U S  : 7  S T A T S .  l i

P A R T I C I P A N T S  I N - J U N E A U  J N U

5  R E P .  G A R Y D A V I S T S F Y .  H B  3 4 4

A K ( 9 0 7 ) 0 0 0 - 0 0 0 0

6 R E P .  P E T E K O T T T S F Y .  H B  3 4 4

A K ( 9 0 7 ) 0 0 0 - 0 0 0 0

7  R E P .  H A R L E Y O L B E R G T S F Y .  H B  3 4 4
- • A K ( 9 0 7 ) 0 0 0 - 0 0 0 0
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A l a s k a  S t a t e  L e g i s l a t u r e
h o u s e  o f  R e p r e s e n t a t i v e s

R E P R E S E N T A T I V E  F R A N  U L M E R

S P O N S O R  S T A T E M E N T  

H B  344

Teen drinking is a major health problem in our state. It is vital that we recognize this 
and make every effort to address the problem through education, treatment and 
consistently enforced laws.

A recent judicial interpretation of current Alaska law held that a law enforcement 
officer may only make an arrest for minor consuming when a juvenile under the age of 
18 is actually seen drinking the beverage or holding a container. HB 344 will allow 
police officers the discretion to make an arrest when there is reasonable cause to 
believe that the minor has consumed alcohol. Society thus provides a consistent 
message - teen drinking is not acceptable, it poses significant health and safety 
concerns, and law enforcement will intervene when necessary.

HB 344 returns the law to what it was prior to Magistrate John Sivertsen’s decision and 
is what most people believe is the law. But a loophole in the law has oeen identified, 
and we must close it so that law enforcement can intervene and detain juveniles as 
appropriate.

The City and Borough of Juneau Department of Health and Social Services, in 
conjunction with the Division of Chemical Dependency, and the Mayor's Task Force 
on Drug Abuse Among Juneau’s Youth assisteo in the development of HB 344 and 
fully endorses the bill. It is further supported by The Association of Alaska School 
Boards, The Alaska Peace Officers Association and many private citizens.

S P O N S O R  S T A T E M E N T

Stale Capiiol (9)07) 465-4947
.luneau. A K  9980I-H82 _ Fax 465-2iob
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§ 0 4 .1 6 .0 5 0 A l c o h o l ic  B e v e r a g e s § 0 4 .1 6 .0 5 1

h o te l ,  r e s t a u r a n t  o r  e a t i n g  p la c e ,  m a y  e n t e r  a n d  r e m a i n  w i t h i n  t h o s e  
p r e m i s e s  f o r  t h e  p u r p o s e  o f  e m p lo y m e n t ,  b u t  m a y  n o t  in  t h e  c o u r s e  o f  
e m p l o y m e n t ,  s e l l ,  s e r v e ,  d e l i v e r  o r  d i s p e n s e  a lc o h o l ic  b e v e r a g e s .  (§ 3 
c h  1 3 1  S L A  1 9 8 0 ; a m  § 16  c h  2 8  S L A  1 9 8 1 ; a m  §§ 4— 7 c h  1 0 9  S L A  
1 9 8 3 )

Effect of amendments. — The 1983 
amendment rewrote subsection (a); in 
subsection (b) substituted "or an” lor "his" 
preceding "agent,” inserted "of the li­
censee” following "employee,” substituted 
"21 years” for "] J years” in three places,

and made other minor, puncturt;on 
changes; in subsection (c) inserted *y 
other provision in” following "Notw - 
standing," deleted "his” following "in the 
course of," and made other minor, punctu­
ation changes; and added subsection ,d).

NOTES TO  DECISIONS

Cited in Wike v. State, Ct. App. Op. No. M.O.W. v. State, Ct. App. Op. No. 95 (File 
004 (File No. 5185), 623 P.2d 356 (1981); No. 4846), 645 P.2d 1229 (1982).

Sec. 04.16.050. Possession or consumption by persons under 

the age of 21. A  p e r s o n  u n d e r  t h e  a g e  o f  2 1  y e a r s  m a y  n o t  k n o w in g ly  

c o n s u m e ,  p o s s e s s ,  c r  c o n t r o l  a lc o h o l ic  b e v e r a g e s  e x c e p t  t h o s e  f u r ­
n i s h e d  p e r s o n s  u n d e r  A S  0 4 .1 6 .0 5 1 (b ) .  (§ 3 c h  131  S L A  1 9 8 0 ; a m  § 8  
c h  1 0 9  S L A  1 9 8 3 )

Effect of amendments. — The 1983 
amendment substituted "21" for "19."

NOTES TO  DECISIONS

Cited in M.O.W. v. State, Ct. App. Op.
No. 95 (File No. 4846), 645 P.2d 1229 
(1982).

AS 0 4 . 1 6 . 0 5 0



ASSOCU, new OF MXDKA SCHOOL BOARM -ISO* CORE RESOLUr&£>

S U B J E C T : C H ILD  A D V O C A C Y  
9 4 - 3 9
U N D E R A G E  D R IN K IN G

W H EREA S, alcohol a b u s e  h a s  a  m ajor debilitating  effect o n  A la sk a 's  ch ild ren ; an d  
W H ER EA S, u n d e ra g e  drinking frequen tly  p u ts  Im paired  d rivers o n  th 9 h ighw ay; an d  
W H ER EA S, ih a  ability of law  e n fo rc e m en t to  c ite  u n d e ra g e  d rin k e rs  a n d  bring th e m  into c o n ta c t with 

drug /a lcoho l c o u n se lin g  c a n  h a v o  p o sitive  e ffe c ts  fo r  y o u n g  p eo p le ; an d  
W H ER EA S, a  re c e n t A laska C o u rt ruling p re v e n ts  law  e n fo rc e m en t officials from  citing u n d e ra g e  drinkers 

u n le ss  th e  officer specifica lly  o b s e rv e s  th e  y o u th s  drinking;
T H E R E F O R E  B E IT RESO LV ED , th a t th e  A sso c ia tio n  of A laska S c h o o l B o a rd s  u rg e s  A lask a  Legislature 

to  a m e n d  A S 04 .16051  (b) to  allow  officers to  c o n s id e r  em pirical e v id e n c e  a n d  to require 
a  s u s p e c te d  you th  to  ta k e  a  b re a th a ly z e r  t e s t

S U B J E C T : C H ILD  A D V O C A C Y  
9 4 - 4 0
U R G IN G  T H E  A LA SK A  L E G IS L A T U R E  T O  FU N D  L O C A L  P R O G R A M S  TO  C O M B A T  
H EA LTH  P R O B L E M S  A M O N G  A L A S K A 'S  A D O L E S C E N T  P O P U L A T IO N

W H ER EA S, th e  A ssociation  of A laska S ch o o l B o a rd s  h a s , o n  n u m e ro u s  p a s t  o c c a s io n s , d irec ted  its
a tten tion  to  th e  e d u ca tio n a l p ro b le m s assocla tecL w ith  p o o r h ea lth  am o n g  th e  a d o le sc e n t 
sch o o l popu la tio n : an d ,

W H E R E A S, th e  A laska A d o lescen t P re g n a n c y  a n d  P a re n th o o d  T a s k  F o rca , c o -ch a ired  by S e n a to rs  Drue 
P e a rc e  a n d  Jo h n n y  Ellis, re p o rte d  to  th e  L eg is la tu re  in 1991 tha t it h ad  a n a ly z e d  the  
p rob lem s an d  h a d  c o n c lu d e d  lhat: ...th e  S ta te  sh o u ld  provide a d e q u a te  funding  to 
schoo l d istric ts for sch o o l h e a lth  s e rv ic e s ...;  an d ,

W H ER EA S, o th e r  d a ta  (a s  com piled  in th e  s tu d y  co m p le ted  In 1 9 9 2  by th e  S ta te  D ep artm en t of H ealth  
an d  Social S e rv ice s  a n d  th e  A lask a  N ative H ealth  B oard , the  A laska  D epartm en t of Labor, 
th e  National C e n te r  for H ea lth  S ta tis tic s , a n d  th e  o th e r  so u rc e s )  d e m o n s tra te  th a t A laska 
le a d s  th e  n a tion  in su c h  h e a lth  p ro b le m s a s  sex u a lly -tran sm itted  d is e a s e s ,  te e n  
p reg n an cy , th e  a d o le s c e n t b irth  ra le , a n d  a s s o c ia te d  Bis; an d ,

W H ER EA S, th e  L egisla ture  a p p ro v e d  C h a p te r  9 4 , SLA  1991 , a n  a c t  th a t (am o n g  o th e r  th ings) specifically 
au th o rized  th e  ap p ro p ria tio n  o f fu n d s  for th e  p u rp o se  of e n c o u ra g in g  a n d  supporting  
locally -based  initiatives to  c o m b a t th e  p ro b lem s a s s o c ia te d  w ith a d o le sc e n t p reg n an cy  
a n d  p a ren th o o d , to  d e s ig n  a n d  im p lem en t public a w a re n e s s  a n d  e d u c a tio n  p ro g ram s, to 
b eg in  o r to  e x p a n d  p e e r  c o u n se lin g  p ro g ram s, a n d  to  e n g a g e  in re la ted  local activities to 
a d d re s s  a d o le s c e n t h ea lth  p ro b le m s ; an d ,

W H ER EA S, in sp ite  of th a t authority , th e  L eg is la tu re  h a s  th u s  la r  ta ile d  to  prov ide th e  n e c e s s a ry  financial 
su p p o rt for sc h o o l-b a se d  a d o le s c e n t  h ea lth  Initiatives;

T H E R E F O R E  B E  IT R ESO LV ED , th a t th e  A sso c ia tio n  of A laska  S ch o o l B o a rd s  d o e s  h e re b y  strongly
u rg e  th e  A laska L egisla tu re  to  a c t  o n  its au thority  to  lund  p ro g ram s to  a d d re s s  a d o le sc e n t 
h ea lth  is s u e s  during  th e  next leg isla tive  se s s io n .
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R u l i n g  l i m i t s  a r r e s t s  o f  m i n o r s  d r i n k i n g  i l l e g a l l y
Py ED SCHOENFELD

A recent couri ruling could 
mean fewer underage Juneau resi­
dents will he prosecuted for illegal drinking.

The ruling, by Juneau Magis­
trate John Siverlsen Jr . instruct­
ed police and troopers thal I lie v 
must catch a person under 21 
drinking alcohol or holding an 
open can or bottle before a nnnoi 
consuming arrest can he made 

Thai means it will he harder for 
officers to arrest someone found at 
a drinking parly, staggering m 
passed out with auuhol nn Ins <u 
her brcaih for minor consuming 

"We rarely see someone tossing 
back a beer in our presence.' said 
Juneau Police Chief Mike Gelsiuit 

The ruling, howcvei. still allow <

ish line 
ntangles 
•aid eagle

JJEANINE POHl
gAj*iiAu rMPin
An adult uiale bald eagle tried 

Idive for the bait mi a tmuler s 
liing line in Glacier Hay Niilum 
jPark and ended op drowning 
Ogled in mononianienl line 
TITie incident liappened Monday 
Jlipple Cove, on the west side ol 

bay. across (rum paik head 
briers at Bartlett Cove 
Mary Kraiovee. with the I ’aik 
Jvice's resource manageiiieiit 
aision said the boaters reported 

entangled eagle, nnd she and 
rangers traveled by boat to 

Jple Cove
('The fishing line was wrapped 
fiund the primary featlieis
r»r#. i»"j c  nt, i| - , n  it , I I M I,I n . .

|Kiliee to issue citations to 111-. 19 
and 20 year olds mandating a 
court appearance

Hut it prevents much enforce­
ment action against those under 
18. w ho cannot he issued a citation 
because of llieir age. said Juneau 
District Attorney Diehard Svnhixlliy

That means fewer young people 
will hr referred to alcohol counsel­ing and treatment programs, said 
I'no llapiTVirh wlm runs the mu 
nicipaltty s chemical dependency 
unit

"The kids lenrn (pnrkly and the 
message out to the kids light now 
is you call dr ink with impunity. 
Ilnpcevich said

Tin1 ruling, which apparently 
has affected null sump Snulheas' 
<nfiiimmiiii-c could lie appealed

B R I E F L Y

lint it will probably lie addressed 
in legislation, said Dean Uunneli 
tile stale Law Department's crimi­
nal division nioiiinislialur

The ruling involved a January 
charge against a 19-year old Ju­
neau man with a I'slnry of mirmi 
consnming arrestsAccording lo court documents, 
the man was 'T iiuikI  extremely in­
toxicated nn South Franklin Street 
hardly able In stand up " The ai 
resting officer smelted alcohol and 
noted the man's eyes were lilontl 
shot hut did mil aiiually see him 
drinking or holding an open coo 
miner efore searching and pilling 
Inm. court records said

The man's attorney Donna Mr- 
Cready nf the public defender's of­
fice claimed that was illegal Pre­
vious court rulings bad detei mined

Alaska
Storo ownor snntnncod (or toon ohootlng: All AnclinragC 

lurmture slure owner lias been senlenced to live years m prtsun 
wiilioul parole Ini (lie sliuniiiig death of a teen-ager diirmg a 
sc avenger bunt last y ear

l-'ivp years is the standard sentence lot inansliingliiei. the 
crime tfirt Jim l.ow-e was convicted ol in December Ini killing 18- 
year old Clyde Thompson

Superior ('null Judge Karl Julmslnnc sentenced l.owe mi 
Thursday alter sending the case to a three-judge panel I'm re 
view- Johnstone had sought permission lur u lesser senieni e git 
en what he c alled Lowe's excellent prns|>eels lor rehabilitation 

The panel, however, returned the case to Johnstone whose 
only upturn was lo impose a sentence of five years nr more 

I'roseculot Jim Manley said five years in prison is the best 
way lu deter others who tlunk they re justified in using liilial 
Imre against thieves

With lime nil lor good behavior and time served, the ll'J vrai 
old I a iw c  could he released in two years and nine inontIts
AnchorngR nino iny» lio 'i innuennt of Po|)*l lioox: An An
clmrage man lias pleaded innocent In c harges lie lalsely lepmled 
linding a liy|exliiimc symige in a I'epsi can last month

I'Vdmnl aullioi iln-s have accused Jose Pagan ol ii.iiloitiatimt

ixdice must have a warrant or see 
the law being broken before ar­
resting someone for a misdemean­
or, such ns minor consuming. Me 
Greatly said.

Magistrate Siverlsen agtred 
and dismissed the charge.

"The mere smell of alcohol 
did not give the police officer suffi­
cient reason lo helirvc thal the 
crime . was being committed m 
the officer's presence." wrote 
Siverlsen in a Match opinion that 
also call the arrest "an affront" to 
Hie constitution

The presence.' of alcohol in a sns 
peel's body i> not enough for an nr 
rest or conviction, he wrote

Superior Court judges hi Juneau 
and Ketchikan and the Alaska 
Court of Appeals have issued rul 
ings suggesting Siverlsen s deci­

sion would be upheld hy higher 
courts, so the state Is looking to­
ward a legislative solution, 
(iuaneli said

The issue is being discussed 
will) several lawmakers and Is ex­
pected to come up when law­
makers return to work in January 

Ketchikan and Juneau munici­
pal officials are also considering 
writing their own laws to permit 
arrests without witnessing Hie act 
of minor consuming

Since the rulings have taken 
p.ace only in the judicial district 
covering Southeast Alntka. its im­
pact lias apparently been limited 
to Panhandle communities.Svnbodny said the number of 
minor consuming cases laken to 
court seems to have diopjied since 
lie issued a memo in May telling

police nnd Hoopers about Hie rul 
ing.

Dnpccvich also said referrals h 
a Juneau assessment program foi 
youths charged with minor con 
sinning lias drnpjicd

Gelston, however, said it is fix* 
early In tell Imw much effect 
Siverlsen s ruling lias had. sinci 
the number of imnnr cousuminj 
arrests fluctuates , j  pally. Then: 
were .221 arrests in I fry I. 191 in 199. 
and 02 in the first hall of tins year 

Gunueli said the rlfeet of tin 
ruling may lie lessened by usiin 
other laws In liglu mmol ionium 
mg

"It's teiiamly not open season 
to just go out in Alike Dec nor 
start pnilymg In-inii-e I heir an 
still ways the (•••Int* can aric-a 
you. lie said

v;

Alaska heat warms up tourism
0y DEAN FOSDICK
I Ml AllOCIATIO TOMB

A N C H O R A G E  -  It's Soggy in 
the Duckies, flooding in the Mid­
west and hot and Ininnd in the 
Last, but old-timers arc calling 
iliis the best stretch of vveallwr 
they've seen in Alaska in JO years 

And that is accounting in part 
for wlml s shaping up as another 
banner year for tourism around 
ilu- stale

"We've had such a taiuastic 
summer sn there's a lot gumg 
on." Carol Lay. with the Fair 
banks Cunvenliim and Visitors Du- 
reau. said Thursday. "I think 
we re seeing a Few more out-of- 
town tours and soft adventure 
tours because of the weather 

"The Golden Days festival 
starts iiimorrmy and the city's 
imcked You still can find room, 
hut the city is very full and it s ex- 
lircled to gel luller "

John (Jiiuilfy a s|Kikesma'i tor

inlluenced by new counting meth­
ods at the Klondike park in Skag- 
way. lie said

Dut the visitor center at Konai 
Fjords in Seward is seeing a whop­
ping increase in |>cople, Quinley 
said

'June of last year saw 9.639 
people through the door." he said 
"June of tins year saw 24.281 "

"We know cruise numbers are 
ti|> Highway numbers are down a 
little from last year hut still ahead 
of '91." said I’eie Carlson, with the 
stale Division of Tourism in Ju­
neau "The ferry system is down a 
hit because the Tnku was down 
tfor maintenancei '

Lisa Dallo. with the Alaska 
Public Lands Information Center 
at the junction community of Tok. 
said visitor numbers are down a 
hit from Inst year at the Alaska- 
Canada border hut vehicle move­
ment is up 8 iR'rcent on the Taylor 
Highway

hut visilm wise it was equal tc 
1991." Dallo said "1992 was the re 
cord year because it was the 5Utlt 
anniversary year of the highway 
and it was prmroli'd a lot 

"We're only like 2.000 vehicles' 
down, overall The salmon bake D 
having llic best year il's had in a' 
long time Hotels and camp 
grounds are gonorallv lull "

Knri Wcsllund. with the Cun 
ventiun and Visilois Hut can in Ju­
neau. said cruise ship lines are 
running at 98 percent to IW per­
cent capacity each week.

"In addition to the great wcallt 
er. we have had a lot of whales and 
eagles and the fishing has been 
good ,

“ Nature lias been a big factor 
for us this vear," Wcsllund said
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O N  M O T I O N  T O  D I S M I S S

I .  F A C T U A L  A N D  P R O C E D U R A L  B A C K G R O U N D

O n  1 0  J a n u a r y  1 9 9 2  ,  t h e  D e f e n d a n t ,  I v a n  S a b o n ,  w a s  c h a r g e d

w i t h  h a v i n g  v i o l a t e d  A S  0 4 . 1 6 . 0 5 0  o n  o r  a b o u t  t h e  s a m e  d a t e .  T h e

a l l e g a t i o n  a r e  t h a t  " S a b o r .  w a s  f o u n d  e x t r e m e l y  i n t o x i c a t e d  o n  S .

F r a n k l i n  S t . ,  h a r d l y  a b l e  t o  s t a n d  u p . "  T h e  U n i f o r m  S u m m o n s  a n d

C o m p l a i n t  F o r m  f i l e d  b y  p o l i c e  o f f i c e r  S t e f f e l  s t a t e s  t h a t  M r .

S a b o n  w a s  " i n c a r c e r a t e d . "  ( C o m p l a i n t ,  J P D  c a s e  n o .  9 2 0 0 0 4 5 5 ) .

O n  I j . F e b r u a r y  1 9 9 2 ,  M r .  S a b o n ,  f i l e d  a  M o t i o n  T o  D i s m i s s .

T h e  D e f e n d a n t ' s  s t a t e m e n t  o f  f a c t s  i n c l u d e  t h e  f o l l o w i n g :

t h a t  p o l i c e  o f f i c e r  S t e f f e l  a p p r o a c h e d  M r .  S a b o n  a s  

h e  w a s  w a l k i n g  o n  t h e  s i d e w a l k  a l o n g  S .  F r a n k l i n  S t r e e t ;

t h a t  t h e  o f f i c e r  a l l e g e s  s h e  s m e l l e d  a l c o h o l  o n  M r .

S a b o n ' s  p e r s o n  a n d  o b s e r v e d  M r .  S a b o n ' s  e y e s  t o  b e  

b l o o d s h o t ;

t h a t  o f i i c e r  S t e f f e l  s e i z e d  M r .  S a b o n ,  c h a r g e d  h i m  

w i t h  m i n o r  c o n s u m i n g ,  a n d  t r a n s p o r t e d  h i m  t o  t h e  J u n e a u  

P o l i c e  D e p a r t m e n t ;  a n d

t h a t  p o l i c e  o f f i c e r s  c o n d u c t e d  a  s e a r c h  o f  M r .  

S a b o n ' s  p o c k e t s ,  a n d  c o n f i s c a t e d  a  b u s  p a s s  w h i c h  d i d  n o t  

a p p e a r  t o  b e l o n g  t o  M r .  S a b o n .
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M r .  S a b o n  a s s e r t s  t h a t  h i s  a r r e s t  w a s  u n l a w f u l  a s  t h e  a l l e g e d  

i l l e g a l  i n  v i o l a t i o n  o f  d u e  p r o c e s s  o f  l a w  u n d e r  A l a s k a  

C o n s t i t u t i o n ,  A r t .  I ,  S e c .  1 4 .  M r .  S a b o n  s u b m i t s  t h a t  h e  d i d  n o t  

" c o n s u m e ,  p o s s e s s ,  o r  c o n t r o l  a l c o h o l i c  b e v e r a g e s "  u n d e r  A S  

0 4 . 1 6 . 0 5 0  i n  t h e  " p r e s e n c e "  o f  t h e  a r r e s t i n g  o f f i c e r .  A s  s u c h ,  M r .  

S a b o n  c o n t e n d s  h i s  a r r e s t  w i t h o u t  a  w a r r a n t  w a s  c o n t r a r y  t o  t h e  

r e l e v a n t  a r r e s t  s t a t u t e  A S  1 2 . 2 5 . 0 3 0 .  ( M o t i o n ,  p p .  1 - 6 ) .

O n  1 3  F e b r u a r y  1 9 9 2 ,  t h e  S t a t e  o f  A l a s k a  f i l e d  i t s  O p p o s i t i o n  

T o  M o t i o n  T o  D i s m i s s .  T h e  S t a t e  d e c l a r e s  e v e n  i f  t h i s  w e r e  a n  

i l l e g a l  a r r e s t  " ( a n d  i t  i s n ' t  i n  t h e  s t a t e ' s  v i e w ) " ,  s u c h  i s  n o t  

a  v a l i d  b a s i s  f o r  d i s m i s s a l  o f  t h e  a c t i o n  o r  s u p p r e s s i o n  o f  t h e  

e v i d e n c e .  T h e  d e f e n d a n t ' s  r e m e d y ,  c o n t e n d s  t h e  S t a t e ,  r e s t s  w i t h  

t h e  c i v i l  c o u r t s .  ( O p p o s i t i o n ,  p .  1 ) .

O n  1 3  F e b r u a r y  1 9 9 2 ,  M r .  S a b o n  f i l e d  a n  A m e n d e d  M e m o r a n d u m  I n  

S u p p o r t  O f  M o t i o n  V o  D i s m i s s .  T h i s  a m e n d e d  p l e a d i n g  s u b m i t s  

a d d i t i o n a l  a u t h o r i t y  f o r  M r .  S a b o n ' s  p o s i t i o n .  ( S u p p .  p .  6 - 7 ) .

I t  i s  n o t e w o r t h y  t h a t  t h e  S t a t e ' s  h a s  n o t  p r o v i d e d  a  s t a t e m e n t  

o f  f a c t s  w h i c h  i n  a n y  w a y  c o n t r a d i c t s  t h e  d e f e n d a n t ' s  f a c t u a l  

s t a t e m e n t .  A l s o ,  t h e  S t a t e  h a s  n o t  e x p l a i n e d  t h e i r  v i e w  t h a t  M r .  

S a b o n ' s  a r r e s t  w a s  l e g a l .  T h e  S t a t e  m e r e l y  s t a t e s  t h e i r  b e l i e f  

w i t h o u t  s u p p o r t .  I n  a n y  e v e n t ,  t h e  S t a t e  s e e k s  t o  m i n i m i z e  t h e  

m e r i t s  o f  M r .  S a b o n ' s  p o s i t i o n  b y  c h a r a c t e r i z i n g  i t  t o  b e  a  " w a s t e  

o f  t i m e  r e s p o n d i n g  t o  t h e  l a w  s c h o o l  e x a m  q u e s t i o n  p o s e d  b y  S a b o n . "  

( O p p o s i t i o n ,  p .  1 )  .  I n s t e a d ,  t h e  S t a t e  d e c l a r e s  i t  i s  " n o t  o p p o s e d  

t o  s u p p r e s s i n g  a l l  e v i d e n c e  s e i z e d  f o l l o w i n g  S a b o n ' s  a r r e s t . "
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I I .  P O I N T S  A N D  A U T H O R I T I E S

( O p p o s i t i o n ,  p .  1 - 2 ) .

T h e  A l a s k a  C o n s t i t u t i o n ,  A r t .  I ,  S e c .  1 4  p r o v i d e s :

[ t ] h e  r i g h t  o f  t h e  p e o p l e  t o  b e  s e c u r e  i n  t h e i . .  

p e r s o n ,  h o u s e s  a n d  o t h e r  p r o p e r t y ,  p a p e r s ,  a n d  e f f e c t s ,  

a g a i n s t  u n r e a s o n a b l e  s e a r c h e s  a n d  s e i z u r e s ,  s h a l l  n o t  b e  

v i o l a t e d .  N o  w a r r a n t s  s h a l l  i s s u e ,  b u t  u p o n  p r o b a b l e  

c a u s e ,  s u p p o r t e d  b y  o a t h  o r  a f f i r m a t i o n ,  a n d  p a r t i c u l a r l y  

d e s c r i b i n g  t h e  p l a c e  t o  b e  s e a r c h e d ,  a n d  t h e  p e r s o n  o r  

t h i n g s  t o  b e  s e i z e d .

T h e  o f f e n s e  w i t h  w h i c h  M r .  S a b o n  s t a n d s  c h a r g e d  i n  v i o l a t i o n  

o f  A S  0 4 . 1 6 . 0 5 0  d e c l a r e s :

A  p e r s o n  u n d e r  t h e  a g e  o f  2 1  y e a r s  m a y  n o t  

k n o w i n g l y  c o n s u m e ,  p o s s e s s ,  o r  c o n t r o l  a l c o h o l i c  

b e v e r a g e s . . . .

T h e  r e l e v a n t  a r r e s t  s t a t u t e ,  A S  1 2 . 2 5 . 0 ^ 0 ,  p r o v i d e s  i n  

p e r t i n e n t  p a r t  a s  f o l l o w s :

( a )  A  p r i v a t e  p e r s o n  o r  a  p e a c e  o f f i c e r  w i t h o u t  a  

w a r r a n t  m a y  a r r e s t  a  p e r s o n

( 1 )  f o r  a  c r i m e  c o m m i t t e d  o r  a t t e m p t e d  i n  t h e  

p r e s e n c e  o f  t h e  p e r s o n  m a k i n g  t h e  a r r e s t ; . . . .

" A n  a r r e s t  f o r  a  m i s d e m e a n o r  m a d e  b y  a n  o f f i c e r  w i t h o u t  a

w a r r a n t  i s  v a l i d  i f  t h e  o f f e n s e  i s  c o m m i t t e d  i n  h i s  p r e s e n c e . "

M i l l e r  v .  S t a t e . 4 6 2  P . 2 d  4 2 1 ,  4 2 5  ( A l a s k a  1 9 6 9 ) .  W h e n  a  p e r s o n

i s  a r r e s t e d  o n  a  m i s d e m e a n o r ,  " t h e  l a w f u l n e s s  o f  t h e  a r r e s t  d e p e n d s

o n  w h e t h e r  t h e  a r r e s t i n g  o f f i c e r  w a s  p r e s e n t  a t  t h e  c o m m i s s i o n  o f

t h e  o f f e n s e . "  R u b e v  v .  C i t y  o f  F a i r b a n k s . 4 5 6  P . 2 d  4 7 0 ,  4 7 5  ( A l a s k a

1 9 6 9 ) .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  r e c o g n i z e d  " t h a t  t h e  g r o u n d s

f o r  a r r e s t i n g  a  p e r s o n  w i t h o u t  a  w a r r a n t  f o r  a  m i s d e m e a n o r

c o m m i t t e d  i n  t h e  p r e s e n c e  o f  a n  o f f i c e r  a r e  c o n s i d e r a b l y  m o r e
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r e s t r i c t e d  t h a n  t h o s e  w h i c h  w o u l d  c o n s t i t u t e  p r o b a b l e  c a u s e  f o r  a

f e l o n y  a r r e s t  w i t h o u t  a  w a r r a n t . "  M i l l e r  v .  S t a t e . 4  6 2  P .  2 d  a t  4  2 6 ,  

f n . 3 .

W h e t h e r  a  s e i z u r e  h a s  o c c u r r e d  i s  a  q u e s t i o n  o f  f a c t .  I n  

W a r i n g  v .  S t a t e .  6 7 0  P . 2 d  3 5 7 ,  3 6 4  ( A l a s k a  1 9 7 6 ) ,  t h e  t e s t  f o r

d e t e r m i n i n g  w h e t h e r  a  s e i z u r e  o c c u r r e d  w a s  e x p l a i n e d :

[ W ] e  w i l l  e m p l o y  a n  o b j e c t i v e  s t a n d a r d  t o  d e t e r m i n e  

w h e t h e r  o r  n o t  a  s e i z u r e  h a s  o c c u r r e d ,  i . e . ,  w h e t h e r  o r  

n o t  a  r e a s o n a b l e  p e r s o n  w o u l d  b e l i e v e  t h a t  h e  o r  s h e  w a s  

f r e e  t o  g o . . . . S u c h  a  c o n f r o n t a t i o n ,  t h e r e f o r e ,  w i l l  

a m o u n t  t o  a  s e i z u r e  ' o n l y  i f  t h e  o f f i c e r  a d d e d  t o  t h o s e  

i n h e r e n t  p r e s s u r e s  b y  e n g a g i n g  i n  c o n d u c t  w h i c h  a  

r e a s o n a b l e  m a n  w o u l d  v i e w  a s  t h r e a t e n i n g  o r  o f f e n s i v e  

e v e n  i f  c o m i n g  f r o m  a n o t h e r  p r i v a t e  c i t i z e n . '  3

W . L a F a v e , " S e a r c h  a n d  S e i z u r e :  A  T r e a t i s e  o n  t h e  F o u r t h  

A m e n d m e n t , "  S e c . 9 . 2 ,  a t  5 3 ,  5 4  ( 1 9 7 8 ) .  T h e  c r i t i c a l

i n q u i r y  w o u l d  b e  w h e t h e r  t h e  p o l i c e m a n ,  a l t h o u g h  p e r h a p s  

m a k i n g  i n q u i r i e s  w h i c h  a  p r i v a t e  c i t i z e n  w o u l d  n o t  b e  

e x p e c t e d  t o  m a k e ,  h a s  o t h e r w i s e  c o n d u c t e d  h i m s e l f  i n  a  

m a n n e r  c o n s i s t e n t  w i t h  w h a t  w o u l d  b e  v i e w e d  a s  a  

o f f e n s i v e  c o n t a c t  i f  i t  o c c u r r e d  b e t w e e n  t w o  o r d i n a r y  

c i t i z e n s .

I I I .  A P P L I C A T I O N  A N D  A N A L Y S I S

I n  t h e  i n s t a n t  c a s e ,  t h e r e  s e e m s  t o  b e  l i t t l e  d i s p u t e  o v e r

t h e  f a c t  t h a t  M r .  S a b o n  w a s  a r r e s t e d .  H e  w a s  t r a n s p o r t e d  t o  t h e

J u n e a u  P o l i c e  D e p a r t m e n t .  H i s  p o c k e t s  w e r e  s e a r c h e d  b y  p o l i c e

o f f i c e r s .  H e  w a s  i n c a r c e r a t e d  a t  L e m o n  C r e e k  C o r r e c t i o n a l  C e n t e r .

H i s  a r r a i g n m e n t  w a s  t h e  n e x t  d a y .  I t  i s  c l e a r  t h a t  a  r e a s o n a b l e

m a n  i n  M r .  S a b o n ' s  s i t u a t i o n  w o u l d  v i e w  a s  t h r e a t e n i n g  o r  o f f e n s i v e

t h e  p o l i c e  c o n d u c t  i n  t h i s  c a s e .  A s  s u c h ,  t h e  p o l i c e  h a d  " s e i z e d "

M r .  S a b o n  w h o  h a d  b e e n  p l a c e d  u n d e r  " a r r e s t . "

T h e  s i g n i f i c a n c e  o f  M r .  S a b o n ' s  a r r e s t  i s  t h a t  u n d e r  A S
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1 2 , 2 5 . 0 3 0  t h e  p o l i c e  w e r e  o n l y  a u t h o r i z e d  t o  m a k e  s u c h  a  

m i s d e m e a n o r  a r r e s t  o f  M r .  S a b o n  i f  t h e  a l l e g e d  c r i m e  o f  m i n o r  

c o n s u m i n g  h a d  b e e n  c o m m i t t e d  o r  a t t e m p t e d  i n  t h e  p o l i c e  o f f i c e r ' s  

p r e s e n c e .  T h e  c o m m o n  u n d e r s t a n d i n g  o ' ,  t h e  t e r m  " c o n s u m e "  i s  " t o  

e a t  o r  d r i n k  u p . "  W e b s t e r ' s  N e w  W o r l d  D i c t i o n a r y  3 0 5  ( 2 e d .  1 9 8 2 ) .  

T h e  s t a t u t o r y  d e f i n i t i o n  o f  t h e  w o r d  " p o s s e s s "  i s  " h a v i n g  p h y s i c a l  

p o s s e s s i o n  o r  t h e  e x e r c i s e  o f  d o m i n i o n  o r  c o n t r o l  o v e r  p r o p e r t y . "  

A S  1 1 . 8 1 . 9 0 0  ( 4 5 ) .  T h e r e  i s  s u f f i c i e n t  g r o u n d s  f o r  a  m i s d e m e a n o r  

a r r e s t  w h e n  t h e  a l c o h o l  i s  i n  t h e  m i n o r ' s  i m m e d i a t e  d o m i n i o n  a n d  

c o n t r o l ,  s e e .  M i l l e r  v .  S t a t e .  4 6 2  P . 2 d  4 2 1 ,  4 2 7  ( A l a s k a  1 9 6 9 )

( o p e n  c a s e  o f  b e e r  o n  t h e  f l o o r  b e h i n d  t h e  d r i v e r ' s  s e a t )  .  

A d d i t i o n a l l y ,  t h e  p o w e r  o f  a  p e r s o n  t o  c o n t r o l  o r  p o s s e s s  a n  

a l c o h o l i c  b e v e r a g e  e n d s  o n c e  t h e  p e r s o n  s w a l l o w s  t h e  a l c o h o l ,  s e e .  

S t a t e  v .  T h r o n s e n . 8 0 9  P .  2 d  9 4 1 ,  9 4 3  ( A l a s k a  A p p .  1 9 9 1 )  ( a f f i r m i n g  

t h e  t r i a l  c o u r t ' s  r a t i o n a l e  t h a t  " m e r e  p r e s e n c e  i n  t h e  b o d y  c a n n o t  

s u p p o r t  a  c r i m i n a l  c o n v i c t i o n  f o r  p o s s e s s i o n ) .

O n  t h e  p r e s e n t  f a c t s ,  o f f i c e r  S t e f f e l  d i d  n o t  a c t u a l l y  s e e  M r .  

S a b o n  d r i n k  a n y  a l c o h o l .  A d d i t i o n a l l y ,  t h e  o f f i c e r  d i d  n o t  r e p o r t  

o b s e r v i n g  a n y  a l c o h o l i c  b e v e r a g e s  i n  M r .  S a b o n ' s  p r e s e n c e .  M r .  

S a b o n  w a s  n o t  w i t n e s s e d  a s  h a v i n g  a n y  d o m i n i o n  o r  c o n t r o l  o v e r  

a l c o h o l i c  b e v e r a g e s .  T h e  o d o r  i f  a l c o h o l  o n  M r .  S a b o n  w a s  

c i r c u m s t a n t i a l  e v i d e n c e  t h a t  M r .  S a b o n  i n  t h e  p a s t  m a y  h a v e  

c o n s u m e d ,  p o s s e s s e d ,  o r  c o n t r o l l e d  a l c o h o l .  T h e  m e r e  s m e l l  o f  

a l c o h o l ,  h o w e v e r ,  d i d  n o t  g i v e  c h e  p o l i c e  o f f i c e r  s u f f i c i e n t  r e a s o n  

t o  b e l i e v e  t h a t  t h e  c r i m e  o f  A S  0 4 . 1 6 . 0 5 0  w a s  b e i n g  c o m m i t t e d  i n
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t h e  o f f i c e r ' s  p r e s e n c e .  A s  s u c h ,  M r .  S a b o n ' s  a r r e s t  w a s  n o t  i n  

c o m p l i a n c e  w i t h  t h e  l i m i t a t i o n s  o f  A S  1 2 . 2 5 . 0 3 0 ,  a n d  w a s  a  

v i o l a t i o n  o f  M r .  S a b o n ' s  c o n s t i t u t i o n a l  r i g h t s  u n d e r  A r t . l ,  S e c .  

1 4  t o  b e  s e c u r e  a g a i n s t  u n w a r r a n t e d  s e a r c h e s  a n d  s e i z u r e s .  C f . .  

A . B . A . ,  S t a n d a r d s  f o r  C r i m i n a l  J u s t i c e , v o l . I I ,  ( 2 e d .  1 9 8 6 ) ,  s e c .  

1 0 - 2 . 2  ( m a n d a t o r y  i s s u a n c e  o f  c i t a t i o n ) .

T h e  c o n c l u s i o n  r e a c h e d  a b o v e  i s  n o t  p r e c l u d e d  b y  A S  0 1 . 1 0 . 0 5 0  

w h i c h  s t a t e s :  " W o r d s  i n  t h e  p r e s e n t  t e n s e  i n c l u d e  t h e  p a s t  a n d

f u t u r e  t e n s e s  a n d  w o r d s  i n  t h e  f u t u r e  t e n s e  i n c l u d e  t h e  p r e s e n t  

t e n s e . "  T h i s  s t a t u t e  m a y  h a v e  s o m e  a p p l i c a t i o n  i n  w h e t h e r  c h a r g e s  

c a n  b e  f i l e d  a g a i n s t  a n  a c c u s e d .  T h i s  s t a t u t e ,  h o w e v e r ,  d o e s  n o t  

a p p l y  t o  w h e t h e r  a  m i s d e m e a n o r  a r r e s t  c a n  l a w f u l l y  b e  m a d e  u n d e r  

A S  1 2 . 2 5 . 0 3 0 .  T h e  p u r p o s e  f o r  t h e  l i m i t a t i o n s  o f  m i s d e m e a n o r  

a r r e s t  a r e  c l e a r .  T h e  s t a t u t o r y  i n t e n t  w o u l d  b e  r e n d e r e d  n u l l  a n d  

v o i d  i f  a  p o l i c e  o f f i c e r  w a s  a b l e  t o  a r r e s t  a  p e r s o n  f o r  a  

m i s d e m e a n o r  c r i m e  p r e v i o u s l y  c o m m i t t e d .  A n y  s u c h  u s e  o f  A S

1 2 . 2 5 . 0 3 0  w o u l d  b e  c o n t r a r y  t o  r e a s o n ,  p o l i c y ,  a n d  p r e c e d e n t .

B e y o n d  t h e  a b o v e - r e f e r e n c e d  r a t i o n a l e  c o n s t r u i n g  A l a s k a ' s  

r i g h t  a g a i n s t  u n w a r r a n t e d  s e a r c h  a n d  s e i z u r e ,  s e v e r a l  o t h e r  

d e c i s i o n s  d e a l i n g  w i t h  r e l a t e d  r i g h t s  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  

c o m p e l  a  s t r i c t  a p p l i c a t i o n  o f  a r t i c l e  I ,  s e c t i o n  1 4 .  I n  B r e e s e  

v .  S m i t h .  5 0 1  P .  2 d  1 5 9  ( A l a s k a  1 9 7 2 ) ,  t h e  s u p r e m e  c o u r t  i n t e r p r e t e d  

a r t i c l e  I ,  s e c t i o n  1  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  w h i c h  i n c l u d e s  t h e  

g u a r a n t e e  " t h a t  a l l  p e r s o n s  h a v e  a  n a t u r a l  r i g h t  t o  l i f e ,  l i b e r t y ,  

t h e  p u r s u i t  o f  h a p p i n e s s ,  a n d  t h e  e n j o y m e n t  o f  t h e  r e w a r d s  o f  t h e i r
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t h e  r i g h t  t o  " l i b e r t y , ”  t h e  s u p r e m e  c o u r t  h e l d :

[ T ] h e  t e r m  " l i b e r t y ”  i s  a n  e l u s i v e  c o n c e p t ,  i n c a p a b l e  o f  

d e f i n i t i v e ,  c o m p r e h e n s i v e  e x p l i c a t i o n .  Y e t r  a t  t h e  c o r e  

o f  t h i s  c o n c e p t  i s  t h e  n o t i o n  o f  t o t a l  p e r s o n a l  i m m u n i t y  

f r o m  g o v e r n m e n t  c o n t r o l :  t h e  r i g h t  " t o  b e  l e t  a l o n e . ”

B r e s s e  v s .  S t a t e .  5 0 1  P . 2 d  a t  1 6 8 .

T h e  c o u r t  n o r m a l l y  w i l l  u s e  t h e  e x c l u s i o n a r y  r e m e d y  a s  t h e

p r i m a r y  m e a n s  o f  e f f e c t u a t i n g  c e r t a i n  b a s i c  c o n s t i t u t i o n a l  r i g h t s .

T h e  r a t i o n a l e  f o r  t h e  e x c l u s i o n a r y  r u l e  i s  d e t e r r e n c e  o f

u n c o n s t i t u t i o n a l  m e t h o d s  o f  l a w  e n f o r c e m e n t ;  a n d  t h e  i m p e r a t i v e  o f

j u d i c i a l  i n t e g r i t y  w h i c h  r e q u i r e s  t h a t  t h e  c o u r t s  n o t  b e  m a d e

" p a r t y  t o  l a w l e s s  i n v a s i o n s  o f  t h e  c o n s t i t u t i o n a l  r i g h t s  o f

c i t i z e n s  b y  p e r m i t t i n g  u n h i n d e r e d  g o \ a r n m e n t a l  u s e  o f  t h e  f r u i t s

o f  s u c h  i n v a s i o n s . "  s e e .  M a p p  v .  O h i o . 3 6 7  U . S .  6 4 3 ,  8 1  S . C t .  1 6 8 4

( 1 9 6 1 ) ;  a n d  T e r r v  v .  O h i o .  3 9 2  U . S .  1 ,  1 3 ,  88 S . C t .  1 8 6 8 ,  1 8 7 5

( 1 9 6 8 ) .  T h e  c o u r t .

I n  s h o r t ,  p o l i c e  m i s c o n d u c t  w h i c h  s h o c k s  t h e  c o n s c i e n c e ,  

o r  i s  o f  a  n a t u r e  t h a t  c a l l s  f o r  t h e  j u d i c i a r y ,  a s  a  

m a t t e r  o f  j u d i c i a l  i n t e g r i t y ,  t o  d i s a s s o c i a t e  i t s e l f  f r o m  

b e n e f i t s  d e r i v a b l e  t h e r e f r o m ,  w o u l d  l e a d  u s  t o  i n v o k e  t h e  

e x c l u s i o n a r y  r u l e .

S t a t e  v .  S e a r s .  5 5 3  P . 2 d  9 0 7 ,  9 1 4  ( A l a s k a  1 9 7 6 ) .

H o w e v e r ,  t h e  c o u r t  i s  n o t  l i m i t e d  t o  t h e  r e m e d y  o f  t h e

e x c l u s i o n a r y  r u l e .  T h e  c o u r t  m a y  o n  i t s  o w n  m o t i o n  " a n d  i n

f u r t h e r a n c e  o f  j u s t i c e , "  o r d e r  a n  a c t i o n  b e  d i s m i s s e d ,  s e e ,  C r . R .

43 ( c ) ;  s e e  a l s o .  C r . R .  1  a n d  2 .  B e c a u s e  o f  t h e  s m a l l  n u m b e r  o f

c r i m i n a l  c a s e s  w h i c h  a c t u a l L y  g o  t o  t r i a l ,  t h e  d e t e r r e n t  e f f e c t  o f

o w n  i n d u s t r y . ” R e l y i n g  o n  t h i s  p r o v i s i o n ' s  a f f i r m a t i v e  g r a n t  o f
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t h e  e x c l u s i o n a r y  r u l e  i s  s e v e r e l y  l i m i t e d  i f  t h e  r e m e d y  f o r  l a w l e s s  

c o n d u c t  o f  t h e  p o l i c e  i s  r e s t r i c t e d  t o  t h e  e x c l u s i o n a r y  r u l e .  

F u r t h e r m o r e ,  t h e  a g g r a v a t e d  f a c t s  a n d  c i r c u m s t a n c e s  o f  a  p a r t i c u l a r  

c a s e  m a y  l e a d  t h e  c o u r t  t o  t h e  c o n c l u s i o n  t h a t  d i s m i s s a l  i s  

w a r r a n t e d  i n  t h e  f u r t h e r a n c e  o f  j u s t i c e ,  j u d i c i a l  i n t e g r i t y ,  a n d  

d e t e r r e n c e .  T h e  a d m i t t e d l y  e x t r e m e  m e a s u r e  o f  d i s m i s s a l  i s  

a p p r o p r i a t e  w h e n  t h e  g o v e r n m e n t ' s  o u t r a g e o u s  c o n d u c t  h a s  

e g r e g i o u s l y  v i o l a t e d  f u n d a m e n a t a l  c o n s t i t u t i o n a l  r i g h t s .

T h e  a u t h o r s  o f  t h e  c o n s t i t u t i o n  d i d  n o t  b e l i e v e  t h a t  a n y  o n e  

b r a n c h  o f  g o v e r n m e n t  c o u l d  b e  r e l i e d  u p o n  t o  h o n o r  o r  m a k e  

e f f e c t i v e  t h e  f u n d a m e n t a l  g u a r a n t e e s  c o n t a i n e d  i n  t h e  C o n s t i t u t i o n  

a n d  t h e  B i l l  o f  R i g h t s .  T h e  p r o h i b i t i o n  a g a i n s t  u n l a w f u l  s e a r c h  

a n d  s e i z u r e  i s  a  p o s i t i v e  e x p r e s s i o n  o f  r e s t r a i n t  a g a i n s t  t h e  a b u s e  

o f  g o v e r n m e n t a l  p o w e r .  T h e  r o l e  c f  t h e  j u d i c i a l  s y s t e m  i s  v i t a l  

t o  t h e  p r e s e r v a t i o n  o f  t h e  f u n d a m e n t a l  r i g h t s .  J a m e s  M a d i s o n ,  i n  

a n  a d d r e s s  t o  C o n g r e s s ,  s t a t e d :

[ I n d e p e n d e n t  t r i b u n a l s  o f  j u s t i c e  w i l l  c o n s i d e r  

t h e m s e l v e s  i n  a  p e c u l i a r  m a n n e r  t h e  g u a r d i a n s  o f  t h o s e  

r i g h t s ;  t h e y  w i l l  b e  a n  i m p e n e t r a b l e  b u l w a r k  a g a i n s t  

e v e r y  a s s u m p t i o n  o f  p o w e r  i n  t h e  L e g i s l a t i v e  o r  

E x e c u t i v e ;  t h e y  w i l l  b e  n a t u r a l l y  l e d  t o  r e s i s t  e v e r y  

e n c r o a c h m e n t  u p o n  r i g h t s  e x p r e s s l y  s t i p u l a t e d  f o r  i n  t h e  

C o n s t i t u t i o n  b y  t h e  d e c l a r a t i o n  o f  r i g h t s .  1  A n n a l s  o f  

C o n g r e s s  4 3 9  ( 1 7 8 9 )  .

C o u r t s  c a n  n o t  d i r e c t  t h e  d a i l y  o p e r a t i o n s  o f  g o v e r n m e n t  a n d  

l a w  e n f o r c e m e n t .  T h e  j u d i c i a r y  c a n  r e s p o n d  o n l y  t o  t h o s e  i s s u e s  

b r o u g h t  b e f o r e  i t  i n  a  c a s e - b y - c a s e  p r o c e d u r e .  I n d e e d ,  t h e  

p r o t e c t i o n  o f  f u n d a m e n t a l  c o n s t i t u t i o n a l  r i g h t s  f r e q u e n t l y  h a s  b e e n



a c h i e v e d  b y  r e f u s i n g  t o  v a l i d a t e  u n l a w f u l  p o l i c e  c o n d u c t ,  s e e .

F r e s n e d a  v .  S t a t e . 4 5 8  P . 2 d  1 3 4 ,  1 3 9 - 4 0  ( A l a s k a  1 9 6 9 ) .

I f  c o u r t s  a l l o w  u n l a w f u l  a c t i o n  b y  o t h e r  b r a n c h e s  o f  t h e

g o v e r n m e n t  i n  t h e  e n f o r c e m e n t  o f  l a w ,  t h e n  t h e  j u d i c i a r y  b e c o m e s

p a r t y  t o  t h e  w r o n g .  W h e n  c o u r t s  c o n d o n e  t h e  u n l a w f u l  a n d

u n c o n s t i t u t i o n a l  a r r e s t s ,  t h e y  r e n d e r  t h e  s t a t u t o r y  a n d

c o n s t i t u t i o n a l  g u a r a n t e e s  a  n u l l i t y .

A s  M r .  J u s t i c e  B r a n d e i s  o b s e r v e d  i n  h i s  h i s t o r i c  d i s s e n t  i n

O l m s t e a d  v .  U n i t e d  S t a t e s .  2 7 7  U . S .  4 3 8 ,  4 8  S . C t . 5 6 4 ,  5 7 5  ( 1 9 2 8 ) :

I n  a  g o v e r n m e n t  o f  l a w s ,  e x i s t e n c e  o f  t h e  g o v e r n m e n t  w i l l  

b e  i m p e r i l l e d  i f  i t  f a i l s  t o  o b s e r v e  t h e  l a w  

s c r u p u l o u s l y .  O u r  g o v e r n m e n t  i s  t h e  p o t e n t ,  t h e  o m n i ­

p r e s e n t  t e a c h e r .  F o r  g o o d  o r  f o r  i l l ,  i t  t e a c h e s  t h e  

w h o l e  p e o p l e  b y  i t s  e x a m p l e .  C r i m e  i s  c o n t a g i o u s .  I f  

t h e  g o v e r n m e n t  b e c o m e s  a  l a w b r e a k e r ,  i t  b r e e d s  c o n t e m p t  

f o r  l a w ;  i t  i n v i t e s  e v e r y  m a n  t o  b e c o m e  a  l a w  u n t o  

h i m s e l f ;  i t  i n v i t e s  a n a r c h y .

I n  t h e  s a m e  c a s e ,  M r .  J u s t i c e  H o l m e s  d e c l a r e d :

[ W ] e  m u s t  c o n s i d e r  t h e  t w o  o b j e c t s  o f  d e s i r e  b o t h  o f  

w h i c h  w e  c a n n o t  h a v e  a n d  m a k e  u p  o u r  m i n d s  w h i c h  t o  

c h o o s e . . . . W e  h a v e  t o  c h o o s e ,  a n d  f o r  m y  p a r t  I  t h i n k  i t  

i s  l e s s  e v i l  t h a t  s o m e  c r i m i n a l s  s h o u l d  e s c a p e  t h a n  t h a t  

t h e  g o v e r n m e n t  s h o u l d  p l a y  a n  i g n o b l e  p a r t .

. . . . I f  t h e  e x i s t i n g  c o d e  d o e s  n o t  p e r m i t  d i s t r i c t  

a t t o r n e y s  t o  h a v e  a  h a n d  i n  s u c h  d i r t y  b u s i n e s s  i t  d o e s  

n o t  p e r m i t  t h e  j u d g e  t o  a l l o w  s u c h  i n i q u i t i e s  t o  s u c c e e d .

U n l e s s  a c t i o n s  a r e  s u b j e c t  t o  d i s m i s s a l  i n  t h e  f u r t h e r a n c e  o f

j u s t i c e  f o r  f l a g r a n t  v i o l a t i o n s  o f  c o n s t i t u t i o n a l  r i g h t s ,  w e  e n g a g e

i n  g o v e r n m e n t a l  h y p o c r i s y  i n  a  s i g n i f i c a n t  f a s h i o n .  W e  a r e  n o t

d e a l i n g  w i t h  " l a w  s c h o o l  e x a m s "  ( s e e ,  S t a t e  O p p o s i t i o n ,  p . l ) .

R a t h e r ,  w e  a r e  a d d r e s s i n g  i m p o r t a n t  c o n s t i t u t i o n a l  p r i n c i p l e s .

F r e e d o m  f r o m  u n l a w f u l  s e a r c h  a n d  s e i z u r e s  ( a n d  w a r r a n t l e s s  a r r e s t )
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g o e s  t o  t h e  v e r y  h e a r t  o f  o u r  c o n s t i t u t i o n a l  h i s t o r y .  T h e  r i g h t  

o f  p r i v a c y  a n d  t o  " b e  l e t  a l o n e "  i s  a t  i s s u e .  P r o t e c t i o n  f r o m  t h e  

g o v e r n m e n t ' s  u n l a w f u l  s e a r c h  a n d  s e i z u r e  i s  a t  s t a k e .  O u r  

d i s c u s s i o n  i s  n o t  a  " w a s t e  o f  t i m e "  ( s e e ,  S t a t e  O p p o s i t i o n ,  p . l ) .  

T h e  v a l u e s  a n d  r i g h t s  i n  q u e s t i o n  a r e  b a s i c  t o  o u r  g o v e r n m e n t a l  

s t r u c t u r e .

C o n s t i t u t i o n a l  r i g h t s  b e c o m e  s i m p l y  w o r d s  w i t h o u t  c o n t e n t  

u n l e s s  t h e r e  i s  a  m e a n i n g f u l  c o n s e q u e n c e  f o r  t h e i r  v i o l a t i o n .  T h e  

j u d i c i a r y  f a i l s  t o  s u p p o r t  a n d  d e f e n d  t h e  c o n s t i t u t i o n  ( a s  w e  a r e  

s w o r n  t o  d o )  i f  w e  p e r m i t  o f f i c i a l  l a w l e s s n e s s .

I n  t h e  i n s t a n t  c a s e ,  M r .  S a b o n  w a s  n o t  o n l y  u n l a w f u l l y  

a r r e s t e d  w i t h o u t  a  w a r r a n t ,  b u t  a l s o  h e  w a s  i n c a r c e r a t e d  a n d  h i s  

p o c k e t s  w e r e  s e a r c h e d .  T h e  i n d i g n i t y  r e s u l t i n g  f r o m  t h e  a r r e s t  o f  

M r .  S a b o n  w a s  c o m p o u n d e d  b y  h i s  s u b s e q u e n t  i n c a r c e r a t i o n  a n d  

s e a r c h .  T h e  g o v e r n m e n t ' s  a c t i o n  w a s  a n  a f f r o n t  b o t h  t o  M r .  S a b o n  

a n d  t h e  c o n s t i t u t i o n .  T h e  a g g r a v a t e d  n a t u r e  o f  t h i s  l a w l e s s  p o l i c e  

c o n d u c t  i n  v i o l a t i o n  o f  f u n d a m e n t a l  s t a t u t o r y  a n d  c o n s t i t u t i o n a l  

r i g h t s  m a n d a t e s  a  r e m e d i a l  r e s p o n s e .  M r .  S a b o n ' s  r i g h t  t o  b e  l e t  

a l o n e  w a s  v i o l a t e d .  F u r t h e r ,  t h e  S t a t e ' s  c o n d u c t  a m o u n t e d  t o  a  

i l l e g a l  s e a r c h  a n d  s e i z u r e  o f  M r .  S a b o n .  I t  i s  t h e  o p i n i o n  o f  t h i s  

c o u r t  i n  t h e  i n t e r e s t :  ( 1 )  o f  d e t e r r i n g  s u c h  p o l i c e  c o n d u c t  i n  t h e  

f u t u r e ,  ( 2 )  o f  p r e s e r v i n g  t h e  i n t e g r i t y  o f  t h e  j u d i c i a r y ,  ( 3 )  o f  

p r o t e c t i n g  f u n d a m e n t a l  c o n s t i t u t i o n a l  r i g h t s ,  a n d  ( 4 )  o f  f u r t h e r i n g  

j u s t i c e ,  t h a t  t h e  p r e s e n t  a c t i o n  i s  s u b j e c t  t o  t h e  e x c l u s i o n a r y  

r u l e  a n d  a l s o  t o  d i s m i s s a l .
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I n  s u m m a r y ,  M r .  S a b o n  w a s  a r r e s t e d  w i t h o u t  a  w a r r a n t  f o r  t h e  

m i s d e m e a n o r  o f f e n s e  o f  m i n o r  c o n s u m i n g .  T h e  a r r e s t i n g  o f f i c e r  d i d  

n o t  o b s e r v e  M r .  S a b o n  c o n s u m e  o r  p o s s e s s  a l c o h o l .  M r .  S a b o n ' s  

a r r e s t  w a s  n o t  i n  a c c o r d  w i t h  A S  1 2 . 2 5 . 0 3 0  a n d  v i o l a t e d  A l a s k a  

C o n s t i t u t i o n ,  a r t .  I ,  s e c t i o n  1 4 .  T h e  e x c l u s i o n a r y  r u l e  l e a d s  t o  

t h e  s u p p r e s s i o n  o f  e v i d e n c e  o b t a i n e d  f o l l o w i n g  M r .  S a b o n ' s  a r r e s t .  

T n e  i n t e r e s t s  o f  p o l i c e  d e t e r r e n c e ,  j u d i c i a l  i n t e g r i t y ,  

c o n s t i t u t i o n a l  r i g h t s  a n d  f u r t h e r a n c e  o f  j u s t i c e  t o g e t h e r  w i t h  

i n s u f f i c i e n t  e v i d e n c e ,  a s  a  m a t t e r  o f  l a w ,  c a l l  f o r  d i s m i s s a l  o f  

t h e  p r e s e n t  c h a r g e s .

IV. CONCLUSION

T h e r e f o r e ,  b a s e d  o n  a l l  o f  t h e  a b o v e ,  a n d  f o r  g o o d  c a u s e  

h a v i n g  b e e n  s h o w n ,

I t  I s  H e r e b y  O r d e r e d ,  A d j u d g e d ,  a n d  D e c r e e d :

T h a t  a n y  a n d  a l l  e v i d e n c e  s e i z e d  f o l l o w i n g  M r .  S a b o n ' s  a r r e s t  

s h a l l  b e  s u p p r e s s e d ;

T h a t  D e f e n d a n t ' s  M o t i o n  T o  D i s m i s s  i s  G r a n t e d ;  a n d

T h a t  t h e  p r e s e n t  c a s e  i s  D i s m i s s e d  w i t h  p r e j u d i c e .

D a t e d  t h i s  2  M a r c h  1 9 9 2 .

I n  T h e  D i s t r i c t  C o u r t  A t  J u n e a u

C E R T I F I C A T I O N
T h e  u n d e r s i g n e d  c e r t i f i e s  d i a l  o n  t h e .  ° ^ - . _ d a y  o f

 __________ , 1 9 ^ f e ,  a  t ' u a  c o p y  o f  t h i s

a t t o r n e y s :
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The State petitions for review and the defendant opposes.

The State fails to address the critical issue in the District 

Court's order with respect to As l2.if.oso. The State's reading

cf A.5 01.10.050 does net, ioso facto repeal the requirement that

. . .  ' 
ar. arrest for a miscenear.cr tax a place in the officer's presence.*

While there may be seme issue as to whether an officer may
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This matter is before the court cn defendant' s metier, to 

d i s m i s s . Defendant filed no reply to the State's opposition and 

r.eit.ter party has requested oral •'argument.

Defendant was arrested at 10125 p.m. cn June 2, l?S2, for 

the offense cf miner consuming alcohol, a misdemeanor, ‘The factual j 

record concerning the circumstances of the arrest is somewhat vagus, 

but it is undisputed that the defendant was not consuming alcohol

the officer. At most,- he had consumed 

the officer.

i n  t h e  o r e s e n c * i t  s o m e

time before he was contacted by

Whether or net one construes AS 04.15.050 to cover both 

past and present tense or not a.-.d whether cr not one engages in
y

"exercise in sophistry" (see State v. Rornacav. 713 ?.Zd / _

(Washington LS35), 5rach.ter.bach, J. dissenting) necessary to held, 

that cne who has consumed is not in possession, it is clear that the 

act cf consuming charged in the complaint was complete before

Alaska Ccurr Sys 'sm
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d e f e n d a n t  w a s  a r r a s t a d ,  a n d  n o t  i n  t h e  p r e s e n c e - c f  t h e  a r r e s t i n g  

o f f i c e r . A S  1 2 . 2 S . C 2  0  r e q u i r e s  t h a t  t h e  n i s d e r . a a r . c r  b e  c o m m i t t e d  

3_ ' : j  i n  t h e  o f f i c e r ' s  p r e s e n c e  b e f o r e  h a  o r  s h e  c a n  a r r a s t  w i t h o u t  a  

w a r r a n t .

; H a v i n g  d e t e r m i n e d  t h a t  t h e  a r r e s t  i s  i l l e g a l ,  t h e  c o u r t  m u s t

M o  p e r s u a s i v e  a r g u m e n t  i s

i a d v a n c e d  b y  d e f e n d a n t  i n  s u p p o r t  c f  h i s  r he ih i s  r e q u e s t  t o  c i s m i s s ,  a r c  

. .  c u t t r c — r s — a w a r e  c f  n c r . a .  T h e  a r r a s t  c l e a r l y  w a s  r . c t  o u t r a g e o u s
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