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HOUSE BILL NO. 122 CHILD CUSTODY PROCEDURES

"An Act eliminating a requirement that a court consider the findings and recommendLuons of a neutral mediator 
when awarding shared child custody."
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n f A la s k a  

OFFICE OF ADM IN ISTRATIVE DIRECTOR

303 K S lreet

CHARLES S. CHRISTENSEN III An^  A^ 9f01
Stall Counsel „  . „ Q (907 )264 -8223

F e b r u a r y  28, 1993

A l a s k a  (Court jSgsieui

T h e  H o n o r a b l e  C y n t h i a  T o o h e y ,  C o - C h a i r  
T h e  H o n o r a b l e  C o n  Bu n d e ,  C o - C h a i r  
H o u s e  H E S S  C o m m i t t e e  
P. O. B o x  V  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  T o o h e y  a n d  R e p r e s e n t a t i v e  Bunde:

I am  w r i t i n g  t o  r e q u e s t  t h a t  t h e  H E S S  C o m m i t t e e  s c h e d u l e  a h e a r i n g  
o n  H o u s e  B i l l  122, r e l a t i n g  t o  t h e  f i n d i n g s  a n d  r e c o m m e n d a t i o n s  of 
a n e u t r a l  m e d i a t o r  w h e n  a w a r d i n g  s h a r e d  c h i l d  c u s t o d y ,  at  its 
e a r l i e s t  c o n v e n i e n c e .  T h i s  b i l l  w a s  i n t r o d u c e d  a t  t h e  r e q u e s t  of 
t h e  A l a s k a  S u p r e m e  Court.

In D e c e m b e r ,  1988, C h i e f  J u s t i c e  W a r r e n  M a t t h e w s  c r e a t e d  t h e  T a s k  
F o r c e  o n  M e d i a t i o n  in r e s p o n s e  t o  a n  i n s t r u c t i o n  f r o m  t h e  F i f t e e n t h  
L e g i s l a t u r e .  T h e  p u r p o s e  of t h e  t a s k  f o r c e  w a s  t o  e v a l u a t e  t h e  
p o t e n t i a l  b e n e f i t s  of m e d i a t i o n  t o  c o n s u m e r s  a n d  t o  t h e  c o u r t  
s ystem. I n  its r e p o r t ,  i s s u e d  in J u n e ,  1990, t h e  t a s k  f o r c e  
r e c o m m e n d e d  t h e  s t a t u t o r y  c h a n g e  c o n t a i n e d  in H B  12 2-

C u r r e n t l y ,  A S  2 5 . 2 0 . 0 9 0  r e a d s  in p e r t i n e n t  part:

I n  d e t e r m i n i n g  w h e t h e r  t o  a w a r d  s h a r e d  c u s t o d y  of 
a c h i l d  t h e  c o u r t  s h a l l  c o n s i d e r

(7) a n y  f i n d i n g s  a n d  r e c o m m e n d a t i o n s  of a n e u t r a l  
m e d i a t o r ;

A f t e r  study, t h e  t a s k  f o r c e  c o n c l u d e d  t h a t  t h i s  s t a t u t e  as w r i t t e n  
e n d a n g e r s  t h e  m e d i a t i o n  p r o c e s s  a n d  r u n s  c o n t r a r y  t o  t h e  m a j o r i t y



T h e  H o n o r a b l e  C y n t h i a  T o o h e y  
T h e  H o n o r a b l e  C o n  B u n d e  
F e b r u a r y  28, 1993 
P a g e  2

v i e w  t h a t  m e d i a t i o n  c o m m u n i c a t i o n s  be  k e p t  c o n f i d e n t i a l .  T h e  
m a j o r i t y  v i e w  a l s o  d o e s  n o t  e n v i s i o n  a m e d i a t o r  m a k i n g  a 
r e c o m m e n d a t i o n  a b o u t  t h e  r e s o l u t i o n  of a d i s p u t e ,  s h o u l d  m e d i a t i o n  
b e  t e r m i n a t e d  w i t h o u t  a g r e e m e n t .  T h e  m e d i a t o r ' s  r o l e  is t o  g u i d e  
t h e  p a r t i e s  t o  a m u t u a l  d e c i s i o n ,  a n d  n o t  t o  i m p o s e  a d e c i s i o n  u p o n  
t h e  p a r t i e s ,  e v e n  in t h e  f o r m  o f  a r e c o m m e n d a t i o n ,  if t h e y  c a n n o t  
r e a c h  a d e c i s i o n .

T o  c o r r e c t  t h i s  p r o b l e m ,  HB 1 2 1 . w o u l d  s i m p l y  d e l e t e  f r o m  t h e  
s t a t u t e  t h e  r e q u i r e m e n t  t h a t  t h e  f i n d i n g s  a n d  r e c o m m e n d a t i o n s  of 
a n e u t r a l  m e d i a t o r  b e  c o n s i d e r e d  by t h e  cou r t .

T h a n k  y o u  f o r  y o u r  c o u r t e s y .  P l e a s e  c o n t a c t  m e  if y o u  h a v e  a n y  
q u e s t i o n s  o r  c o m m e n t s  c o n c e r n i n g  t h i s  l e g i s l a t i o n .

V e r y  t r u l y  yours,

C. S. C h r i s t e n s e n  III 
S t a f f  C o u n s e l

C S C :bh

*



Sec. 25.20.090. F ac to rs  for considera tion  in a w ard in g  sh a re d  
child  custody. In determining whether to award shared custody of a 
child the court shall consider

(1 ) the child’s preference if the child is of sufficient age and capacity 
to form a preference;

(2 ) the needs of the child;
(3) the stability of the home environment likely to be offered by 

each parent;
(4) the education of the child;
(5) the advantages of keeping the child in the community where the 

child presently resides;
(6 ) the optimal time for the child to spend with each parent consid­

ering
(A) the actual time spent with each parent;
(B) the proximity of each parent to the other and to the school in 

which the child is enrolled;
(C) the feasibility of travel between the parents;
(D) special needs unique to the child that may be better met by one 

parent than the other;
(E) which parent is more likely to encourage frequent and continu­

ing contact w ith the other parent;
(7) any findings and recommendations of a neutral mediator;
(8 ) any evidence of domestic violence, child abuse, or child neglect 

in the proposed custodial household or a history of violence between 
the parents;

(9) evidence th a t substance abuse by either parent or other mem­
bers of the household directly affects the emotional or physical well­
being of the child;

(10) other factors the court considers pertinent. (§ 6  ch 8 8  SLA 
1982; am § 1 ch 52 SLA 1989)

Effect o f amendments. — The 1989 graph (9), and redesignated former para- 
amendment, effective August 24,1989, re- graph (9) as present paragraph (10). 
wrote paragraph (8), added present para-

NOTES TO DECISIONS

Q uoted  in McClain v. McClain, 716 
P.2d 381 (Alaska 1986); Bell v. Bell, 794 
P.2d 97 (Alaska 1990).

Sec. 25.20.100. R easons fo r denial to be se t out. If a parent or 
the guardian ad litem requests shared custody of a child and the court 
denies the request, the reasons for the denial shall be stated on the 
record. (§ 6  ch 8 8  SLA 1982)

3 ^ o . ^ u . U S U  M A R I T A L  A N D  D O M E S T I C  R E L A T I O N S  § 2 5 . 2 0 . 1 0 0
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