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FISCAL NOTE

STATE OF ALASKA NO. 1
M\asior vgr 11
1998 LEGISLATIVE SESSION ORIt 271/

Department Affectex  Office of the Governor

Revision Date
Trtle Amendment to the Cormrnnion RE: repeal of regulations fay the BFU: Division of Sections
legislature Component General and Primary Elections

Sponsor:  Representatives Phillips and Brice

Requestor: COMPONENT SERIAL NO. 22
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TEMPORARY 0 0 0 0 0 0

Estimate of current year (FYS3) impact _0
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Alaska State Legislature
House of Representatives

State Capitol
Alaska 99801-1 182
907) 465-3718

House Majority Leader

T0: Representatives Eileen MacLean and Ron Larson, 2/17/93
Co-Chairpersons,
Mark Hanley, Vice-Chair,
House Finance Committee

FROM: Representative Gail Phillips

RE: Scheduling of HIR 11.
(Constitutional Amendment, Legislative Repeal of Regulations)

| would appreciate your scheduling the above Resolution for a hearing
before the House Finance Committee at your earliest possible convenience.

This Resolution is important to the system of checks and balances inherent
in our State's system of government in that it would restore the former
ability of the Legislature to overturn by resolution regulations
promulgated by the Department of Law.

Please note the relatively small fiscal cost necessary to place the
amendment on the ballot. | have attached back-up material for the
Committee files and my statement will be provided at the conclusion of my
testimony. Your prompt attention to this request will be appreciated.



Alaska State Legislature
House of Rpyresatatnes

State Capitol
Juneau, Alaska 99801-1182

Official Business (907)465-3718

House Majority Leader

TO, Representatives Ron Larson and Eileen Maclean,
0o-Chairmen and Representative Mark Hanley,
Vice Chairman _
House Finance Committee
House Finance Committee

FRCOM Representative Gail Phillips

SUBJECT: House Joint Resolution 11 _
(repeal of regulations by the legislature)

DATE February 17, 1993

Background

This proposal for an amendment to the Constitution of the State
of Alaska to repeal regulations by the Legislature has_been placed
on the ballot on three previous_occasions.” Each time it failed

to be approved by the voters. The following chart and past
proposition matérials are attached for your files.

1980 1934 1986
58,808 91,174 65,176 Yea's
82,010 98,856 94,299 Nay's
140,818 190,030 159,475 Total Proposition
Votes
16% AV 18% Failure Percentage
162,653 213,173 182,526 Total Votes Cast
258,742 305,262 292,274 Total Registered
Voters
630 % 620 Voter Turnout
GP/sgn

Attachments



BALLOT MEASURE NO. 2
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BALLOT MEASURE NO. 2

STATEMENT IN SUPPORT OF
BALLOT MEASURE NO. 2

The issue is basicaIIY simpler should bureaucrats or
the LePisIature be the ultimate lawmaking authority.7

Al 60 members of the Legislature (40 House and 20
Senate) are elei:ed by the people. They are all voted in-
:0. and out of, office by individual voters. The Alaska
Constitution says, “The legislative (ie., lawmaking) power
of the State is vested in a Legislature consisting of a Sen-
ate...and a House of Representatives...” The Legislature,
proposes, considers, and enacts laws, known collectively
as the Alaska Statutes (if general and permanent) or as
the Session Laws of Alaska (if specific and temporary).

All bureaucrats who promulgate (ie., enact and en-
force) regulations (theoretically, to put laws into effect)
are in the Executive Branch, headed by the Governor.
3ureaucrats are not voted into office and thus cannot be
removed bv the people. Instead, bureaucrats are hired by
the Governor or by his/her appointees, and thus can
only be removed from office by the Governor or hy
somebody answerable to him/her. However, the rePu-
lations promulgated by the bureaucrats, known collec-
tively as the Alaska Administrative Code, have the force
of bw and aifect all of us, sometimes adversely.

What can be done about a bw that's bad? It can be
repealed by the Legislature or, in some cases, by the peo-
ple directly via an initiative petition.

What about a regulation that’s bad? It can only be
repealed by the bu eaucrats /ho promulgated it, up to
and including the Governor. If the Legisbture tries to re-
peal a regulation by passing a bill, the Governor will al-
most certainly (and always has, in the past) veto the bill
so that the bad regulation stays in full force and effect.

Now, if the Legisbture had the Fower to repeal regu-
lations by passing a concurrent resolution (instead of a
bill), then the resolution could not be vetoed by the
Governor. Thus, the Le%isbture wouid be able to get rid
of bad regulations, which in effect it cannot do now.

Would this give the Legislature too much power? Not
hardly. Since the Legishture already has full power to
enact laws, why shouldn't it have full power to repeal all
laws, includiné] regulations/ .

Why do Governors and bureaucrats oppose giving
the Legishture such regubtory repeal power? Because
Governors and their handpicked bureaucrats, which are
answerable only to the Governor (and cannot be re-
moved by the people, which can remove Lcgishtors),
don’t want, to lose the power they now have to promul-
gate and enforce any regulation they want.. It's that simple.

If you feel that the Legisbture should have the
power to repeal regulations via concurrent resolution (not
vetoable by the Governor), vote FOR the ballot measure.
If you feel that bureaucrats should be the ultimate bw-
making authority, vote otherwise.

| recommend ihar you vote FOR. Only in this way
will we realistically be able to get rid of bad regubtions.

Andre Marrou
State Representative

BAY B EASTREND 2

For the third time in six Kears, the legishture insiscs
on confronting the voters with a proh)ose constitutional
amendment giving the Ieiusbture a short-cut to law-mak-
ing—another attempt by the legishture to concentrate
governmental power in its own hands. The voters reject-
ed a similar pro?osal in 1980 and the identical proposal
in 1984. It should be rejected again.
~Under the current constitution and statutes, the leg-
ishture has all the power it needs to make laws and to
limit or guide the adoption of administrative requbtions.
Relations are adopted to implement statutes. They have
tftf force of bw. Annulling them changes the bw. This
proposal would enable legislators to use a law-making
procedure that is not sub(Ject to veto bv the governor or
repeal by referendum, and that would be used to ignore
the ;[)ro ibition against special and local legishtion.

he consntunon now provides for a habnce of pow-
er between the legisbrive, executive, and judicial branches
of the government. This balance requires a blending or
sharing,, as well as a.dIV.IdInP, of governmental responsi-
bilities. If this constitutional amendment were to be ap-
proved by the voters, it would enable the legisbture noc
only to write the laws, as has traditionally been the legis-
latures function, but it would also enable the legisbture
to act in place of the courts in deciding whether the ex-
ecutive has bwfully executed the laws when adopting a
regulation, and it would empower the legishture to act
in place of the executive by reversing a specific executive*
branch decision. . .

In its intent statement accompanym? this proposal,
the legisbture admitted that the “difficulty in achieving
{the two-thirdsl majority [to override a veto) in opposi-
jon to the (]Jov,ernor and the governor’s administration
has led the Tegisbture to propose this amendment.” In
other words, the fear that the governor might veto a bill
and that not enough legishtors would agree to override
that veto prompted this short-cut approach to law-mak-
ing. That fear overlooks the governor's accountability to
the voters throughout the state. .

The annulment is like a repeal. The legisbture would
act only in a negative way. It would not be providing the
st t of policy guidance and direction that is appropriate
to its law-making function. The legisbture would be say-
ing to the agency “your decision to adopt that regulation
is wrong.” But it would not be telling the agency what
would be right. This is especially troublesome when deal-
ing with a comPIex subject. Without any guidance beyond
the statute that the executive-branch agency was trying
to implement in the first place, the agency is left with
only the option to guess again. That is neither an effi-
cient nor appropriate way to run the government.

The Alaska Supreme Court has ruled that the quls-
lature must abide by the constitution's checks and balan-
ces on_its power, including when it acts to annul reﬁub-
tions. The present proposal is intended to overrule the
court’s decision. As mentioned when,the voters rejected
the 1980 and 1984 proposals, this amendment would aid
legislators, not the public, and it should be rejected.

Katherine O1 Nordale
o Delegate to the Abska
Constitutional Convention, 1955—1956



MEASURE NO. 1

Constitutional Amendment

LEGISLATIVE ANNULMENT OF ADMINISTRATIVE REGULATIONS
(1983 Legislative Resolve Mo. 15 (SCS HJR 5[Jud)))

o SUMMARY _
(Asitwillappearon the November 6 ,1984 General Election Ballot)
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FULL TEXT OF PROPOSED CONSTITUTIONAL AMENDMENT -

(Thisamendment would add the following section to article Il of the Alaska Constitution.)
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STATEI\/IENT IN FAVOR OF BALLOT MEASURE NO. .
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BALLOT PROPOSITION NO. 1

LEGISLATIVE ANNULMENT OF REGULATIONS
Constitutional Amendment
(Committes Substitute for House Joint Resolution No. 82 Amended)

SUMMARY

(As it will appear on the November 4/'f980 General Election Ballot)

This proposal would permit the legislature to annul, by adoptinga resolution; regulations adopted by stats
agencies.Annulment of regulations by resolution was authorized by the First State Legislature in1959: however,
in 1980 the Alaska Supreme Court held that the constitution permits the legislature to annul a regulation only
by passing a bill, which requires three readings of the bill and a roll call vote which is recorded. The procedures
for adopting resolutions are governed by legislative rules and require only the approval of the resolution by voice
vote of a majority of both houses. A bill passed by, thejegislature annulling a regulation could be vetoed by

the governor or repealed by referendum. A resolution jriqujling a regulation could not.

BALLOT FORM:
A vote "FOR" adopts the amendment.
A vote "AGAINST" rejects the amendment.
FOR O
AGAINST Q

VOTE CAST BY MEMBERS OF 11TH STATE LEGISLATURE ON FINAL PASSAGE
Senate (20 members):  Yeas 18, Nays 0. . Absent or Not Voting 2_

House (40 members): Yeas 36  Nays 0. Absent or Not Voting .4,

LEGISLATIVE AFFAIRS AGENCY SUMMARY
(As required by law)

This proposal would add a new section, section 22. to Article Il of the state constitution. If adopted, the proposal
would authorize the legislature to annul or set aside a regulation which has been adopted by a state department
or agency. In order to annul a regulation, the legislature could adopt a concurrent resolution by approval of the
resolution by majority vote of the membership of each house of the legislature. The resolution specifies the date

on which the annulment of a regulation would take effect.

FULL TEXT OF PROPOSED CONSTITUTIONAL AMENDMENT

SECTION 22. ANNULMENT OF REGULATIONS. The legislature by a concurrent resolution approved by a
majority vote of the membership of each house may annul a regulation adopted by a state department or agency.
The annulment of the regulation is effective_ on the date the concurrent resolution is approved b'- both houses

unless the concurrent resolution specifies a different date.



STATEMENT

The legislature. whan it writes a law. cannot foresee all
of the possible details involved in carrying it out. The appro*
priate administrative agency is therefore allowed to write
regulations which spell” out"who does what. when, where,
and how. If the agency does no more than this no problem

is created.

Unfortunately agency requlations are not always consistent
with the intent’the legislature had in passing thé law. Some-
times an agency will get carried away and put out requlations
that cause an unnecessar?/ burden for the citizens. The First
State Legislature realized this and provided a simple solution.
The legislature could, by a concurrent resolution passed by
a majority of each house, annul an administrative regulation.
Such a resolution is not subject to the governor's veto.

The Alaska Supreme Court recently held, in a 3-2 decision,
that the Ieglsl.at_ure must use a bill rather than a resolution
to annul administrative regulations. But a bill is subject to

IN FAVOR OF BALLOT PROPOSITION NO. 1

the governor's veto. The governor can hardly bo expected
to approve a bill overruling his subordinates, who put out
the regulation in the first ,Flace. The present governor has
already vetoed one such bill.

e

Our government is wisely based on dividing power amaong
the three branches: legislative, executive and gudmal. The
current situation gives entirely too much power fo the execu-
tive branch. Your approval of this constitutional amendment
will restore the better balance under which the state operated
from 1961 to 1980.

— Charles H. Parr o _
Chairman. House Judiciary Committee
Alaska State Legislature

STATEMENT AGAINST BALLOT PROPOSITION NO. 1

This is still another proposal by the legislature to free itself
from the checks and balances of our constitution. Under the
constitution, the legislature has all the power itneeds to make
laws and annul administrative requlations. This proposal does

not aid the public in any way. What it does is allow the legisla-

ture to exercise its power to annul regulations in disregard
of the constitutional requirements that each bill have a single
subject, that each hill ‘have three readings in each house,
and that there be a recorded vote of the ayes and nays on

final passage. Itwould also free the legislature from the exec-

utive veto and it would allow it to ‘ignore the prohibition
against special and local legislation.

Tha Alaska Suprema Court has recently ruled that the legis-
lature must abide by the constitution's checks and balances
on its, power whenever it exercises that power, includin
when itacts to annul requlations, This amendment is intend-
ed to overrule the court's decision and erode the constitu-
tion's safequards. It aids legislators, not the public, and it
should be rejected.

— Katherine D, Nordale
Delegate to the Alaska
Constitutional Convention.
1955-1956

Arqurrents printed on this page are the opiniors of the eLthors end heve not been chedked for aceuracy byany offioal agency.



WALTER J. HICKEL, GOVERNOR

REPLY TO:

DEPARTMENT OF LAW :

OFFICE OF THEATTORNEY GENERAL /

February 19, 1993 .

Hon. Ron Larso
Af%stléaclgou&% or} Roe reszentatrves R
31288, ¢ 20010 bogh 00 33

Dear Representative Larson:

1031 W 4th AVENUE SUITE 200
ANCHORAGE, ALASKA 99501-19%4
PHONE: (907)276-3550

FAX: (907) 276-3697

KEY BANK BUILDING

100 CUSHMAN ST. SUITE 400
FAIRBANKS, ALASKA 99701-4679
PHONE: (907)452-1568

FAX: (907) 456-1317

P.0. BOX K- STATE CAPITOL
JUNEAU. ALASKA 99811-0300
PHONE: (907) 465-3600

FAX: (907) 400-5295 A5 "- 67 J S

HJR 11 ag ears on this we k's schedule for_a hearrng
before your commrtﬁ o[h ednesday, |r ¥24, 1993. This lette
IS 10 " express epartment opposition fo that
resolutron

~ HJR 11 is aresolution to place before the voters for the
fourth time in 13 years an amendm nt to te ons |tut n of the
State of Alaska to a elp or annulm regua jons bg
resodutron of le g |sIat , 22oasse g te voters, th
amendment. would T t a new sectron In Article of our state
constitution f |e islature, by joint resolutron, to
repeal a requ atron a 0p te a state de artment or agency. The
resolution Wwould not be subJect to the revrew and possiblé veto,
of the governor,

The Department of Law opposes the resolution for the

following reasons:
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Pssmle eto. Because t e.qove B or cannot veto a resolutmn,
|o,wm9 peal of regf tio ns resolution would alow e
g|s|a ure t,o change Taw w ho t h t action b n}]ga bject to
t gtover,nor,s reV|ew % 'ﬁ |m%o rtant change m our
constitution's system  of ec nd alances between the
legislative and executive bran ch
3. repealin ulatjon b esolut|on the leqgislature
woul ynotlob tgowd ng ,oof l}/ uidance or d|rect|ong that |s
appropriate the % re s aw - m% mge funct|on In
o er Words e resolution would tell the ecutive branch
that the regrv]atmn was unacceP bIe, ut not what IS
acceptable. e sta e apenc would have Uﬁ g,ahn and
sgen sta te mo e e(veop new regu t|c1 , ch t not
0 a dsm a Il the leqgislatu

] e
coul C an e statut es to give’ clearer p0 ICY direct n to the

executive branch.
4, The Admlnlstrat|ve Procedure Act allows Ie%|s|ators

DEB:cl

CC.

well as the 1genera public, to comment on any new reguatn?]n
ﬁropos he execut|ve branch considers ctomments
evelopment of regulations. In this way, tg |e9|s|ature and
the publ have ifput into the requlation-adoption process.
5. Fipally, the vot(ers of Alaska have voted down th|s tlype of
const|tut|ona amen ment three thmes in the ash % (vv
assume that blic means what its votes have | dn:ate
and that é) |c prefers the status ouo on checks and
balances |n th development and enforcement of regulations.
If you have additional questions, please let me know.

Sincerely

CHARLES E. COLE

ATTORNEY GENERAL

Deborah E. Behr

Assistant Attorney General
Charles Cole

Bruce Botelho
Kris Lethin





