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S T A T E  O F  A L A S K A

1994 L E G I S L A T I V E  S E S S I O N

F I S C A L  N O T E

(
No. i
Bill Version: H B  4 4 5

(H) Publish Date: 2 / 4 / 9 4

Revision Date: _______________________
Title: Relatino to operating a motor vehicle

Sponsor: Rules Committee
Requestor: Governor

Department Affected: Administration
8RU: Office of Public Advocacy
Component: Office of Public Advocacy

COMPONENT SERIAL NO. 43

EXPENDITURES/REVENUES: (Thousands of Oollars)
FY 95 FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 o 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
UNO & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING . 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES Q 0 0 0 0 0
CHANGE IN REVENUES ( ) 0 0 0 I 0 0 0
FUNDING SOURCE: (Thousands of Dollars)
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY 94) cost $ 0 
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)

Division:
u/• ,,uioiii.....u ...̂ ^u*____________
Office of Public Advocacy Date:

Aooroved bv Commissioner: Nancv Bear Usera
Agency: Administration Oate:

274-1684

  /
/

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information call the Governor's Legislative Office 

Rev 10/93 Page 1 o f___ ]_
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S T A T E  O F  A L A S K A

F I S C A L  N O T E No. 2_

( Bill Version: H B  4 4 5

(H) Publish Date: 2 / 4 / 9 4

1994 LEGISLATIVE SESSION

Revision Oate: ______________________
Title: Relating to operating a motor vehicle

Sponsor Rules Committee
Requestor: Governor_________________________________________  COMPONENT SERIAL NO. 3540

EXPENDITURES/REVENUES: (Thousands of dollars)
OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL SERVICES 0 0 Q 0 0 0
TRAVEL 0 0 a 0 0 0
CONTRACTUAL 0 0 0 a 0 0
SUPPLIES Q 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 a 0 0 0
CAPITAL EXPENDITURES 0 0 0 0 0 0

j CHANGE IN REVENUES I I 0 0 0 0 0 0
FUNDING SOURCE: (Thousands of Ool ars)
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 n 0 0 0
1004 GF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
Estimate of any current year (FY 94) cost: $ 
POSITIONS:
FULL-TIME 0 0 0 0 n 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

I ANALYSIS: (Attach a separate page if necessary.)
I

Department Affected: Administration
8RU: Public Defender Agency______
Component: Public Defender Agency

Prepared by: John B. Salemi. Public Defender______________________________ Phone: 2644400
Division: Public Oefender Agency_________________________________________ Date: _________

Approved by Commissioner: Nancy Bear Llsera. Commissioner
Agency: Department of Administration_______________________________________Date: / ______________________

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office C O M M I T T E E  C O P f  Page I______of _1_
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F I S C A L  N O T E No. 3
S T A T E  O F  A L A S K A

1994 L E G I S L A T I V E  S E S S I O N

Sill Version: H B  4 4 5

(H) Publish Date: 2/4/94

R e v is io n  D a t e :  ___________________________________________________
T i t l e :  " A n  Act r e la t in g  t o  d ir v in g  a m o t o r  v e h ic le  . . . "

S p o n s o r :  R u le s / B v  R e q u e s t  o f  t h e  G o v e r n o r ____________
R e q u e s t o r :  G o v e r n o r 's  O f f i c e _______________________________

D e p a r t m e n t  A f f e c t e d :  D e p a r t m e n t  o f  L a w  
B R U :  P r o s e c u t io n _______________________________

C o m p o n e n t :  A l l

C O M P O N E N T  S E R I A L  N O .  0 0 8 5  t h r o u g h  0 0 9 0

E X P E N D S .  .C D / R E V E N U E S :

O P E R A T I N G F Y  9 5 F Y  9 6 F Y  9 7 F Y  9 8 F Y  9 9 F Y  0 0
P E R S O N A L

T R A V E L
C O N T R A C T U A L

S U P P L I E S
E Q U I P M E N T
L A N D  &

Gf- ' I T S ,  C L A I M S

M I S C E L L A N E O U S

T O T A L  O P E R A T I N G -0 - -0 - .......... -9 - .......... -0 - -0 - -0 -

C A P I T A L

R E V E N U E

F U N D I N G :
1 0 0 2  F e d e r a l

1 0 0 3  G F  M a t c h

1 0 0 4  G F

1 0 0 5  G F / P r o g r a m

1 0 0 6  G F / M H T I A

O T H E R ■
T O T A L -0 - -0 - -0 - -0 - -0 - -u-
P O S I T I O N S :

F U L L - T I M E -0 - -0 - -0 - -0 - -0 - -0 -
P A R T - T I M E

T E M P O R A R Y

E s t im a t e  o f  c u r r e n t  y e a r  ( F Y 9 4 )  im p a c t :  -0 -

A N A L Y S I S :  ( A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y .)  

P le a s e  s e e  t h e  a t t a c h e d  a n a ly s is .

/sic L J[ ^JC i
P r e p a r e d  b y :  R ic h a r d  I . P e a u e s .    P h o n e :  4 6 5 - 3 6 7 2
D iv i s io n :  A d m in is t r a t i v e  S e c r io e s  D iv i s io n  0 _____________ , / D a t e :  J a n u a r y  2 5 .  1 9 9 4

A p p r o v e d  b y  C o m m is s io n e r :  B r u c e  M .  B o t e lh f f .  A t t o r n e y  G e n e r a lAgency: Department of Law__________________  Date: January 25, 1994
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICEFor further distribution information call the Governor's Legislative OfficeRev 11/93 C O M M I T T E E  C O P Y  Pase — !__of



F I S C A L  N O T E I.

S T A T E  O F  A L A S K A  B I L L  N O .

1994 L E G I S L A T I V E  S E S S I O N

ANALYSIS CONTINUATION:

This bill makes several changes to state law to provide for "implied consent" for, and administration of, chemical tests 
to detect the presence of drugs in drivers of motor vehicles or commercial motor vehicles that are in accidents that cause 
death or serious physical injury to another person. Of particular importance, is the provision for blood chemical tests, after 
a serious accident, because drug use often goes undetected by breath chemical tests. Consequently, the bill will assist 
in the collection of better evidence for use by state prosecutors and will not, therefore, have a fiscal impact.



FISCAL NOTE
STATE OF ALASKA 
1994 LEGISLATIVE SESSION

No. 4
.jj Bill Version: hb 4 4 5

(H ) Publish Date: 2 / 4 / 9 4

Revision Date:   _ _
Title: M a n d a t o r y  Hriin / ftlrnhnl T e s t i m

Ru lP .SSponsor:
Requestor: Governor

Dept. Affected: 
BRU:

Component:

Public Safpry

D P S  Srat°w;rip Sunnnrt

I ahnratorv Services

COMPONENT SERIAL NO. 527

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL SERViCSS 49.6 49.6 49.6 49.6 49.6 49.6
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 49.6 49.6 49.6 49.6 49.6 49.6

CAPITAL

REVENUE FUND SOURCE:

FUNDING: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Proqram Receiots
1006 GF/MHTIA
Other Interaqencv Rcots. 49.6 49.6 49.6 49.6 49.6 49.6
TOTAL 49.6 49.6 49.6 49.6 49.6 49.6

Estimate of current year (FY 94) impact: 
POSITIONS:

FULL-TIME 1 1 1 1 1 1
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)

See attached analysis.

%
Prepared By:

a *  D ivis ion
Francis C. Allan

Administrative Services

Approved by Commissioner: 
Agency:

Phone: I9Q7) 269-5691
Date: 01/IQ/94

-BinicharipL Burtnn. D e n t  of Public Safety

Date: Q l/ i Q/94.

R«v 11/92

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the

Page 1 of 4
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D e p a r t m e n t  o f  P u b l i c  S a f e t y  

F i s c a l  M o t e  A n a l y s i s  

L a w  L o g  9 4 - 0 0 1 9
M a n d a t o r y  D r u g / A l c o h o l  T e s t i n g  
P a g e  2  o f  4

I n  1 9 9 2 ,  3 8 2  m a j o r  i n j u r y  c r a s h e s  i n v o l v i n g  a p p r o x i m a t e l y  5 5 0  
d r i v e r s  a n d  8 9  f a t a l  c r a s h e s  i n v o l v i n g  a p p r o x i m a t e l y  1 2 5  d r i v e r s  

w e r e  r e p o r t e d  s t a t e w i d e .

I m p l e m e n t a t i o n  o f  t h i s  l e g i s l a t i o n  w i l l  r e q u i r e  c h e m i c a l  t e s t  

o r  t e s t s  t o  b e  a d m i n i s t e r e d  a t  t h e  d i r e c t i o n  o f  a  l a w  e n f o r c e m e n t  

o f f i c e r  w h o  h a s  r e a s o n a b l e  g r o u n d s  t o  b e l i e v e  t h a t  a  p e r s o n  w a s  

o p e r a t i n g  o r  d r i v i n g  a  m o t o r  v e h i c l e  o r  c o m m e r c i a l  v e h i c l e  i n v o l v e d  

i n  a n  a c c i d e n t  t h a t  c a u s e s  d e a t h  o r  s e r i o u s  p h y s i c a l  i n j u r y  t o  

a n o t h e r  p e r s o n ,  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  t h e  p r e s e n c e  o f  
c o n t r o l l e d  s u b s t a n c e s  i n  t h a t  p e r s o n ' s  b l o o d  a n d  u r i n e ,  e v e n  i f  t h e  

p e r s o n  i s  n o t  u n d e r  a r r e s t .

T h e  S c i e n t i f i c  C r i m e  D e t e c t i o n  L a b o r a t o r y  o v e r s e e s  a l l  b r e a t h  

i n s t r u m e n t  t e s t s  s t a t e w i d e .  A p p r o x i m a t e l y  6 , 0 0 0  D W I  b r e a t h  t e s t s  
a r e  c o n d u c t e d  p e r  y e a r  b y  c i t y  a n d  s t a t e .  A d d i t i o n a l l y  2 5 0  b l o o d  

t e s t s  a r e  a d m i n i s t e r e d  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  t h e  a l c o h o l  

c o n t e n t  o f  t h e  p e r s o n ' s  b l o o d .  I t  i s  e s t i m a t e d  t h a t  a p p r o x i m a t e l y  

3 0 0  c h e m i c a l  t e s t s  w i l l  b e  a d m i n i s t e r e d  s t a t e w i d e  p e r  y e a r  t o  
d e t e c t  t h e  a p r e s e n c e  o f  a l c o h o l  a n d / o r  c o n t r o l l e d  s u b s t a n c e s  i n  

d r i v e r s  o f  m o t o r  v e h i c l e s  o r  c o m m e r c i a l  v e h i c l e s  t h a t  a r e  i n v o l v e d  

i n  a c c i d e n t s  t h a t  c a u s e  d e a t h  o r  s e r i o u s  p h y s i c a l  i n j u r y  t o  a n o t h e r  
p e r s o n .

T o  p e r f o r m  t h i s  f u n c t i o n  t h e  S c i e n t i f i c  C r i m e  D e t e c t i o n  

L a b o r a t o r y  w i l l  r e q u i r e  o n e  a d d i t i o n a l  s c i e n t i s t ,  a  C r i m i n a l i s t  I ,  

w h o  w i l l  b e  a  t r a i n e d  T o x i c o l o g i s t .  T h i s  e m p l o y e e  w i l l  u t i l i z e  a  

s o p h i s t i c a t e d  I o n  T r a p  M a s s  S p e c t r o m e t e r  i n s t r u m e n t  t o  a n a l y z e  

u r i n e  a n d  b l o o d  s a m p l e s • t o  d e t e r m i n e  t h e  p r e s e n c e  o r  t h e  l a c k  o f  

t h e  p r e s e n c e  o f  a l c o h o l  a n d / o r  c o n t r o l l e d  s u b s t a n c e s .  O t h e r  d u t i e s  

p e r f o r m e d  b y  t h i s  e m p l o y e e  w o u l d  i n c l u d e :  i n s t r u m e n t a l

i d e n t i f i c a t i o n  o f  c o n t r o l l e d  s u b s t a n c e s ;  d r u g  a n a l y s i s  o f  s p e c i m e n s  
f r o m  s u s p e c t s  i n  m u r d e r  a n d  a s s a u l t  c a s e s ;  a n a l y s e s  o f  s o l i d  

d o s a g e s  o f  c o n t r o l l e d  s u b s t a n c e s ;  a n d  o t h e r  t a s k s  a s s o c i a t e d  w i t h  

t h e  S t a t e w i d e  B r e a t h  A l c o h o l  P r o g r a m  s u c h  a s  i n s t r u m e n t  c a l i b r a t i o n  

a n d  c e r t i f i c a t i o n .

C u r r e n t l y ,  t h e  S c i e n t i f i c  C r i m e  D e t e c t i o n  L a b o r a t o r y  i s  n o t  

p e r f o r m i n g  t h e s e  t o x i c o l o g y  a n a l y s e s ;  t h e y  a r e  s e n t  o u t - o f - s t a t e .  

T o  o u r  k n o w l e d g e ,  t h e r e  a r e  n o  l a b o r a t o r i e s  i n  t h e  s t a t e  ( o t h e r  

t h a n  t h i s  l a b o r a t o r y )  e q u i p p e d  t o  d o  t h e s e  a n a l y s e s .  A d d i t i o n a l l y ,  
i f  c o u r t  t e s t i m o n y  i s  n e e d e d  o f  t h e  a n a l y s t ,  i t  i s  v a r y  c o s t l y  t o  
b r i n g  t h e m  u p  f r o m  t h e  L o w e r  4 8  f o r  c o u r t  p u r p o s e s .



D e p a r t m e n t  o f  P u b l i c  S a f e t y  

F i s c a l  N o t e  A n a l y s i s  
L a w  L o g  9 4 - 0 0 1 9

M a n d a t o r y  D r u g / A l c o h o l  T e s t i n g  
P a g e  3  o f  4

I t  i s  a n t i c i p a t e d  t h a t  f e d e r a l  h i g h w a y  f u n d s  t h r o u g h  t h e  
H i g h w a y  S a f e t y  P l a n n i n g  A g e n c y  w i l l  b e  a v a i l a b l e  t o  f u n d  t h e  
i n i t i a l  t h r e e  y e a r s  o f  t h i s  p o s i t i o n .  C o n t i n g e n t  u p o n  t h e  s u c c e s s  

o f  t h e  p r o g r a m  a n d  r e v i e w  b y  t h e  r e g i o n a l  a d m i n i s t r a t o r ,  f e d e r a l  

h i g h w a y  f u n d s  m a y  b e  a v a i l a b l e  t o  c o n t i n u e  t h i s  p o s i t i o n  b e y o n d  t h e  
i n i t i a l  t h r e e  y e a r  p e r i o d .

P E R S O N A L  S E R V I C E S

S a l a r y  -  C r i m i n a l i s t  I  R a n g e  1 5 ,  S t e p  A  $ 3 4 , 2 6 0  
B e n e f i t s  1 5 . 3 2 1

T o t a l  P e r s o n a l  S e r v i c e s $ 4 9 , 5 8 1



• -

P o s i t i o n :  1 2 - 1 2 # 0 9 i  P r o j e c t :  0 ____________  S a l a r y  C o s t s :  3 4 , 2 6 0 . 0 0
C o m p o n e n t :  1 2 - 6 2 - 0 6 - 0 2 - 0 1 - 1 0  B e n e f i t s  C o s t s :  1 5 , 3 2 1 . 3 7

S c e n a r i o :  3  F Y :  9 5  C O L A  % =  0 . 0 0  T o t a l  C o s t s :  4 9 , 5 3 1 . 3 7

(

POSITION INFORMATION HAS BEEN UPDATED AND FUNDING HAS BEEN UPDATED.
12/30/93 Position Information Inquiry/Update 07:58:10

A c t u a l s  n o t  a v a i l a b l e  ( S t a t u s . -  U N K N O W N  )  0  R e t i r e m e n t  C o d e :  A

°  S t e p :  A  f o r  1 2 . 0  m o n t h s  &  S t e p ;  B  f o r  _ 0 . 0  m o n t h s  ( t o t a l :  1 2 . 0 0  )  
0 0 / 0 0 / 0 0  0  M e r i t  D a t e ;  u s e  m e r i t  d e f a u l t s ?  N  (  0 . 0  @  &  C . O  @  )

0  0  C l a s s / S c h e d  P r e f i x :  l  S c h e d u l e :  1 A  ( a c t u a l :  )
0  B a r g a i n i n g  U n i t :  G G  R a n g e :  1 5  ( a c t u r  _ .  )

0  L o c a t i o n  C o d e :  E B A  P l a c e ;  A N C H O R A G E

0  J o b  C l a s s  C o d e :  P 8 3 7 1  T i t l e :  C R I M I N A L I S T  I
0  S e a s o n a l  I n d i e . :  F  T y p e :

O p t i o n a l  O v e r r i d e  S a l a r y  R a t e s :

M o n t h l y  R a t a :  0 . 0 0 ____________  f o r  _ 0 . 0  m o n t h s  &  r a t e  o f  0 . 0 0   f o r  _ _ 0 f 0  m o n t h s
H o u r l y  R a t e :  0 . 0 0 _____________ f o r  _ 0 . 0  m o n t h s  F r o z e n  a t  t h i s  r a t e ?  ( Y / N ) :  N

P r e s s  E N T E R  t o  u p d a t e  r e c o r d ;  e n t e r  #  o r  u s e  P F  k e y  t o  g o  t o  a n o t h e r  s c r e e n :  
l = ? r e m i u m  p a y  i n f o  2 = F u n d i n g  i n f o  4 = C o d e  T r a n s l a t i o n s  6 = C a l c u l a t i o n s
7 - M I S C  N E W  P O S  D A T A  3 = D e t a i l  R e p o r t  1 2 = E x i t  v / o  u p d a t e  S e l e c t i o n :  0  

S E O  A a  a A o e O  6  F X

Page 4 o f  4



WALTER J. H1CKEL P. O. Box 1IOOOI 
Junoou, Alasleo 99BU-OOOI 

(9Q7] ^65-3500

S t a t e  o e  A l a s k a
OFFICE OF THE GOVERNOR 

J  UNEAU

February  4, 1994

The H onorab le R am ona L. B arnes 
S p e a k e r  o f the H ouse 
A laska S ta te  Legislature 
S ta te  Capitol 
Juneau , AK 99801-1182

D ear S p e a k e r  B arnes:

U nder the  authority of art. Ill, sec. 18, o f the Alaska Constitution, I am  transm itting a  
bill re la ting to opera ting o r driving a  m o to r venicle, commercial m o to r vehicle, aircraft,

) o r watercraft.

S ec tion s 5, 7, 12, a n d  13 of the bill contain t ie main objective o f the bill. Those  
sec tio n s  contain provisions relating to im plied consen t for, a n d  adm in istra tion of, 
chem ica l te s ts  to de tec t the p re s e n c e  o f d rug s in drivers of m otor veh ic les or 
com m erc ia l vehicles that a re  involved in acc id en ts that c au se  d ea th  o r se rio u s  
ohysica l injury to an o th e r person.

The u s e  o f d rugs by m otor vehicle drivers, both alone an d  in com bination with alcohol, 
is a  m ajo r traffic sa fe ty  concern. The app rehen sion  an d  su ccessfu l p ro secu tion  o f the  
drug-impaired driver h a s  b e en  a n d  rem ain s a  major concern o f law  enforcem ent.

The s ta te 's  implied con sen t law  is co n ta in ed  in existing AS 28.35.031 and, for 
com m erc ia l m otor vehicle drivers, in A S  28.33.031. These sec tion s p rov ide tha t a  
vehicle driver who is unde r a rre s t for driving while intoxicated is c o n s id e red  to h av e  
given "consen t" to a chem ical b rea th  te s t to determ ine the am oun t o f a lcoho l in the  
p e rso n 's  b lood  o r breath. Existing A S 28.35.032 authorizes law en fo rcem en t officers 
to re q u e s t th a t an  a rre s ted  driver subm it to tha t chem ical b reath  testing.

S ec tio n s 5 a n d  7 o f the bill am en d  the  im plied consen t s ta tu te s (AS 28.33.031 a n d  
a c  op ccno-zi tn — -v..  u-,------ *i r  yehfciQ o r com m ercia l



m otor vehicle in this s ta te  is con sid e red  to have given co n sen t to subm it to a  chem ical 
te s t to determ ine the p re s e n c e  of both alcohol a n d  drugs if th e  p e rson  is involved in 
an  acc iden t that c a u s e s  death  o r sen'ous physical injury to a n o th e r  person, even if the 
person  is not under arrest. A specific definition for "seiious phy s ica l injury" is p rov ided  
in sec. 16 of the bill. Driving is a privilege g ran ted  by the s ta te  tha t can  be  
conditioned upon c o n se n t to rea sonab le  terms, such a s  c o n se n t to the chem ical te s ts  
enum era ted  in AS 28.33.031 a n d  A S 28.35.031 a s  am end ed  by  the bill.

Under existing AS 28.35.032(a), a  p e rson  can refuse to subm it to a  chem ical b. oath  
test; existing AS 28.35.032(f) m akes the refusal a  m isdem eano r offense. Section 8 of 
the bill am end s AS 28.35.032(a) to a d d  references to the chem ica l te s ts  p rov ided for 
in secs. 5 a n d  7 o f th e  bill; sec. 10 of the bill am ends AS 28.35.032(f) in the sam e  
way. Severa l "housekeep ing" am endm en ts to AS 28.35.032(a) a re  also m ade by sec. 
8 o f the bill.

Under AS 28.35.032(a) a n d  28.35.035, if a  person  h a s b een  notified of the pena lties  
that will result from re fu sa l to subm it to a chem ical breath test, a n d  the p e rson  then 
re fu ses to submit, the te s t m ay not be  given un less the p e rso n  h a s  b een  a r re s te d  a n d  
the a rre s t resu lted  from an  acc iden t that c au se s  death  o r p hy s ic a l injury to ano th e r 
person. This bill d o e s  no t change  those provisions o ther than  to ad d  re fe ren ces to the 
additional chem ical te s ts  p rovided for in secs. 5 a n d  7 of the bill. S e e  secs . 8, 12, a n d  
13 of the bill.

S ections 1 - 4, 9, 11, a n d  14 of the bill make additional conform ing am endm en ts to 
s ta tu te s in AS 28 to re fe r to the chem ical te s ts provided for in se c s . 5 a n d  7 of the bill. 
The am endm en t to A S  28.33.190 in sec. 6 of the bill is gene ra lly  to provide a  
definition for "controlled su b s tan ce " in AS 28.33. That term  is u s e d  in AS 28.33.031(a) 
a s  that sta tu te is am en d ed  by sec. 5 of the bill. Additionally, the am endm en t to 
AS 28.33.190 will p rov ide o th e r n e ed ed  definitions for AS 28.33.010 - 28.33.031. The 
existing language o f AS 28.33. ,90 unnecessarily excludes th o se  sections.

The am endm en ts m ad e  by secs . 15 an d  17 of the bill a re  to p rov ide a definition of 
"controlled su b s ta n c e " for AS 28.35.029 - 28.35.039. The ex isting definition, which is 
specific to only AS 28.35.030, is rep ea led  a n d  is rep laced  by th e  sam e definition 
loca ted  in a g en e ra l definition section for AS 28.35.029 - 28.35.039.

In my S ta te  of the S ta te  a d d re s s  on January  12, 1993,1 identified "alcoholism, along 
with the a b u se  o f o th e r  drugs," a s  "Alaska's num ber one hea lth  problem ." I re ite ra ted  
my commitment to dealing  with this issue in my S la te  of the S ta te  ad d re ss  this year, 
a s  well. This p ro p o se d  legislation g ives police an d  p ro secu to rs the tools they n e e d  to

The Honorable Ramona Barnes
February 4, 1994
Page 2



com bat the significant h ighw ay sa fe ty  problem  p re se n te d  by th o se  drivers who u se  
drugs a n d  then c a u s e  fa ta l o r se riou s injury accidents.

I urge your favorable ac tion  on this bill.

Sincerely,

Walter J. Hickel 
Governor

The Honorable Ramona Barnes
February 4, i ?4
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GOVERNOR HICKEL’S 
DWI LAWS

( S B  2 7 9  &  H B  4 4 5 )

Governor Hickei has introduced legislation to remove the impaired driver 
from the Alaska’s highways. The main objective of this legislation is to provide 
"implied consent" for, and administration of, chemical tests to detect the presence 
of drugs in drivers of motor vehicles or commercial motor vehicles involved in 
accidents th a t cause death or serious physical injury.

Impaired driving, and crashes related to it account for more than half of all 
traffic deaths in Alaska and is among the nation’s leading problems. Despite a 
rising tide of public indignation, the wide variety of drugs, their use in combina­
tion with alcohol or other drugs, and their availability combine to produce a major 
public safety problem to Alaska’s highways.

The Governor’s legislation amends the implied consent sta tu tes to specify 
thai, a person who operates a motor vehicle vr commercial motor vehicle in this 
state is considered to have given consent to submit to a chemical test or tests of 
the person’s blood and urine for the purpose of determining the presence of both 
alcohol and drugs if the person is involved in an accident th a t causes death or 
serious physical injury to another person, even if the person is not undev arrest. 
The tests may be administered a t the direction of a law enforcement o, -c<r who 
has reasonable g.-ounds to believe that the person was operating a moti ehicle 
or commercial vehicle tha t was involved in an accident th a t caused deatxi or 
serious physical injury to another person.

The penalty for refusal to submit to a chemical test under the provision of 
the legislation is a Class A misdemeanor and will result in revocation of the 
driver’s license, privilege to drive, or privilege to obtain a license, in  addition to 
other criminal penalties. If a person has been notified of the penalties th a t will 
result from refusal to submit to a chemical test, and the person refuses to submit, 
the chemical tes t may not be given unless the person has been arrested and the 
arrest resulted from an accident that causes death or serious physical injury to 
another person.

Driving is a privilege granted by the state tha t can be conditioned upon 
consent to reasonable terms. This legislation will provide law enforcement and 
prosecutors with the tools they need to combat the significant highway safety 
problems presented by those drivers who use drugs and then cause fatal or serious 
injury accidents.
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M a n d a t o r y  D r u g / A l c o h o l  T e s t i n g  
D i s c u s s i o n  P a p e r

" A  b i l l  t o  p r o v i d e  f o r  i m p l i e d  c o n s e n t  f o r ,  a n d  a d m i n i s t r a t i o n  

o f ,  c h e m i c a l  t e s t  t o  d e t e c t  t h e  p r e s e n c e  o f  d r u g s  i n  d r i v e r s  o f  
m o t o r  v e h i c l e s  o r  c o m m e r c i a l  v e h i c l e s  t h a t  a r e  i n v o l v e d  i n  
a c c i d e n t s  t h a t  c a u s e  d e a t h  o r  s e r i o u s  p h y s i c a l  i n j u r y  t o  a n o t h e r  

p e r s o n " .

T h i s  p r o p o s e d  l e g i s l a t i o n  g i v e s  l a w  e n f o r c e m e n t  o f f i c e r s  

a d d i t i o n a l  t o o l s  t h e y  n e e d  t o  c o m b a t  t h e  s i g n i f i c a n t  h i g h w a y  

s a f e t y  c h a l l e n g e  p r e s e n t e d  b y  t h o s e  d r i v e r s  w h o  u s e  d r u g s  a n d  

t h e n  c a u s e  f a t a l  o r  s e r i o u s  i n j u r y  a c c i d e n t s .

D i s c u s s i o n :

Much d e s e r v e d  a t t e n t i o n  h a s  b e e n  f o c u s e d  on  d r u n k  d r i v i n g ,  w h i l e  
t h e  r e l a t e d  d a n g e r s  p r e s e n u e d  b y  i n d i v i d u a l s  d r i v i n g  u n d e r  t h e  
i n f l u e n c e  o f  d r u g s  o t h e r  t h a n  a l c o h o l  o r  t a k e n  i n  c o n ju n c t- o n  
w i t h  a l c o h o l  o r  o t h e r  d r u c j  h a v e  h a d  l i t t l e  a t t e n t i o n .  One o f  
t h e  r e a s o n s  f o r  t h e  l a c k  o f  a t t e n t i o n  h a s  b e e n  a  l a c k  o f  l e g i s ­
l a t i o n  a l l o w i n g  f o r  t h e  t a k i n g  o f  b lo o d  a n d  u r i n e  s a m p le s  i n  
t h o s e  c a s e s  w h e re  d r u g  u s e  may b e  s u s p e c t e d .
The im p a c t  o f  i n t e n t i o n a l  o r  u n i n t e n t i o n a l  d r u g  a b u s e  o n  m o to r  
v e h i c l e  o p e r a t i o n  i n  o u r  h i g h l y  m o b i l e  s o c i e t y  i s  e n o rm ou s  a s  
t h e r e  c u r r e n t l y  a r e  o b t a i n a b l e  o v e r  20,000 p r e s c r i p t i o n  d r u g s ;
100,000 o v e r - t h e - c o u n t e r  d r u g s ;  500 i l l i c i t  d r u g s ;  a n d  200 h e r b a l  
d r u g s .

D rug  u s e  h a s  b ecom e p r e v a l e n t  i n  o u r  s o c i e t y .  An e s t im a t e d  
tw e n t y - th r e e  m i l l i o n  p e o p l e  a r e  m a r i j u a n a  u s e r s ,  a t  l e a s t  f i v e  
m i l l i o n  p e o p l e  u s e  c o c a i n e ,  and  e v e n  a g r e a t e r  n um be r u s e  
p s y c h o a c t i v e  p r e s c r i p t i o n  a n d  o v e r - t h e - c o u n t e r  m e d i c a t i o n .

T h e re  a r e  u n iq u e  s u b c a t e g o r i e s  o f  d r i v e r s  w h o se  a p p a r e n t  d r u g  
u s e  p a t t e .  n s  d i f f e r  f rom  t h o s e  o f  t h e  g e n e r a l  d r i v i n g  p o p u l a t i o n .  
F o r  e x am p le ,  c o m m e r c ia l  t r u c k  d r i v e r s  e x h i b i t  a  s u b s t a n t i a l l y  
lo w e r  a l c o h o l- i n v o l v e m e n t  c r a s h  r a t e  t h a n  do p a s s e n g e r  v e h i c l e  
d r i v e r s .  I n  1985, f i v e  p e r c e n t  o f  t h e  d r i v e r s  o f  h e a v y  t r u c k s  
i n v o l v e d  i n  f a t a l  c r a s h e s  h ad  b e e n  d r i n k i n g  w h e r e a s  t h i r t y - f o u r  
p e r c e n t  o f  t h e  d r i v e r s  o f  p a s s e n g e r  v e h i c l e s  i n v o l v e d  i n  f a t a l  
c r a s h e s  h a d  co n su m ed  a l c o h o l .  H ow ever, t r u c k  d r i v e r s  w e re  fo u n d  
t o  h a v e  b e e n  m o re  a p t  t o  u s e  s t i m u l a n t s .

an
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The N a t i o n a l  T r a n s p o r t a t i o n  S a f e t y  B o a rd  (NTSB) r e l e a s e d  a s t u d y  
i n  O c to b e r  1988 r e v e a l i n g  t h a t  a t  l e a s t  26 a c c i d e n t s  o f  
189 h e a v y  t r u c k  a c c i d e n t s  from  1985 to  1987 c o n c l u s i v e l y  i n v o l v e d  
d r u g  o r  a l c o h o l  a b u s e .  I n  o n e  c a s e ,  t h e  d r i v e r  o f  a h e a v y  t r u c k  
s t r u c k  t h e  r e a r  o f  a q u e u e  o f  f o u r  o t h e r  h e a v y  t r u c k s ;  t h e  d r i v e r  
h a d  n o t  s l e p t  i n  t h e  p r e v i o u s  f o r t y - f o u r  h o u r s  a n d  h a d  co n sum ed  
a l c o h o l ,  am p h e ta m in e s ,  a n d  c o c a in e  i n  an  a t t e m p t  t o  s t a y  aw ak e .

A n o th e r  u n iq u e  s u b g ro u p  a p p e a r s  t o  b e  y oung  m a le  d r i v e r s .  An 
o f t e n - c i t e d  s t u d y  (Compton, A R e p o r t  t o  C o n g r e s s  1988) o f  d r u g  
i n c i d e n c e  among f a t a l l y  i n j u r e d  y o un g  m a le  d r i v e r s  i n  C a l i f o r n i a  
f o u n d  h i g h e r  r a t e s  o f  d r u g  u s e  i n  g e n e r a l  a n d  m a r i j u a n a  a n d  
c o c a i n e  u s e  i n  p a r t i c u l a r  th a n  among t h e  g e n e r a l  p o p u l a t i o n .
One o r  m o re  d r u g s  w e re  d e t e c t e d  i n  81 p e r c e n t  o f  440 m a le  d r i v e r s  
a g e d  15 t o  34 k i l l e d  i n  v e h i c l e  c r a s h e s ,  w h e r e a s  tw o o r  m ore  
d r u g s  w e re  d e t e c t e d  i n  43 p e r c e n t .  I n  a d d i t i o n ,  d r u g s  o t h e r  t h a n  
a l c o h o l  r a r e l y  w e re  d e t e c t e d  a l o n e ;  t h e  d r u g s  u s u a l l y  w e re  fo u n d  
i n  c o m b in a t i o n  w i t h  a l c o h o l  and  g e n e r a l l y  t h e  BAG l e v e l s  w e re
0 .10  p e r c e n t  o r  h i g h e r .  The u s e  o f  d r u g s  am ong y o u n g  d r i v e r s  i s  
t h o u g h t  t o  p r e s e n t  a g r e a t e r  r i s k  t h a n  among t h e  g e n e r a l  p o p u ­
l a t i o n  s i n c e  y o u th s  a r e  b e g i n n i n g  t o  e x p e r im e n t  w i t h  d r u g s  
a n d  a r e  i n e x p e r i e n c e d  a t  d r i v i n g .

The w id e  v a r i e t y  o f  d r u g s ,  t h e i r  u s e  i n  c o m b in a t i o n  w i t h  a l c o h o l  
o r  o c h e r  d r u g s , " a n d  t h e i r  a v a i l a b i l i t y  c om b in e  t o  p r o d u c e  a m a jo r  
p u b l i c  s a f e t y  p r o b le m  t o  ch e  n a t i o n ' s  h ig h w a y s .

I t  i s  t h e  c o n s e n s u s  o f  t h e  H ighw ay S a f e t y  P l a n n i n g  A g en cy  t n a t  
p a s s a g e  o f  t h i s  l e g i s l a t i o n  w i l l  p r o v i d e  law  e n fo r c e m e n t:  w i t h  a n  
a d d i t i o n a l  t o o l  i n  w h ic h  t o  rem ove t h e  im p a i r e d  d r i v e r  f rom  
t h e  s t a t e ' s  h ig h w a y s .

E x e c u t i v e  D i r e c t o r
A l a s k a  H ighw ay  S a f e t y  P l a n n in g  A g ency
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February 16, 1994

DRUGS IN SERIOUS INJURY AND FATAL ACCIDENTS

FACT SHEET

1. Very few studies have been conducted of drug use by drivers involved in crashes. What 
limited data is available has focused on limited geographic areas and special driver 
populations such as young males.

2. In 1988, the National Highway Transportation Administration synthesized existing 
research in a report to Congress and found that drugs were present in 10-22 percent of 
crash involved drivers.

3. Los Angeles Police Department personnel estimate that 20 percent of persons arrested 
for impaired driving were under he influence of drugs. In addition, when drugs were 
found in either crash involved or arrested drivers, they were found most often in 
combination with alcohol.

4. Urine is generally the best specimen to screen for the presence of a drug, but blood is 
necessary if you wish to know the degree of influence of the drug as well as possible 
dose and time of administration.

5. If you want to kr w if a suspect was under the influence of a drug at the time of 
committing an oh. lse, a blood and urine sample should be collected as close to the time 
of the offense as possible.

6. In one study blood specimens were obtained from nearly 2,000 fatally injured drivers 
from seven states. Drugs other then alcohol were present in approximately 18 percent of 
these drivers.

7. A second recentstudy which was a far more comprehensive which focused on fatally 
injured drivers who died within four hours of the crash. Blood specimens were collected 
from a sample of 1,882 fatally injured drivers from 13 sampling sites, encompassing 
three entire states (Massachusetts, North Carolina, and Wisconsin), and selected counties 
in California, Nevada, Texas and Virginia. The results of the tests are as follows:

a. Alcohol was found in 52 percent of fatalities.

12-L2LH
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b. Drugs other than alcohol were found in 18 percent of fatalities.

c. 64 percent of drug cases also had alcohol.

d. A drug was detected without alcohol in 6.3 percent of fatalities.

e. Abuse drugs (e.g., marijuana, cocaine) were found most frequently in the 25-54 
age group.

f. Marijuana and cocaine were found more frequently in urban crashes than in 
rural ones.

g. Prescription drugs were found most frequently in the over 55 age group.

h. Drugs were found mostly in males.

i. Regional difference: Amphetamines were found nearly exclusively in California; 
Marijuana/cocaine were unusually prevalent in Dallas, TX; and Wisconsin had 
the lowest abuse drug involvement.

8. With a urine sample, tine lab is able to screen for a wide range of all types of controlled 
substances in detail very cheaply. Then the lab is able to go back after identifying
the controlled substance in the urine and quantify the amount through the blood test. If 
blood alone is submitted it is a very cumbersome, slow expensive process to attempt to 
identify multiple substances or in essence screen the blood.

9. The following substances are usually checked during a routine urine screen.

A. Stimulants
1. Amphetimines
2. methamphetamine
3. "MDA"
4. Dexedrine

B. Depressants
1. Barbiturates
2. Seconal
3. Nembutal

C. Tranquilizers
1. Valium
2. Librium

D. Opiates
1. Morphine
2. Percodan
3. Heroin
4. Dilaudid

E. Antidepressants 
1. Elavil



F. Marijuana

G. Cocaine

H. LSD

Lorn M. Campbell (Name of Submitter)

JdSEfl_______________ (Agency)

465-4374___________(Phone Number)
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December 1, 1988

The H onorab ly  Thomas V. Mike M i l l e r ,  J r . ,  Co-Chairman 
The H onorab le  R. C lay ton  M i t c h e l l ,  Co-Chairman 
Members o f  th e  L e g i s l a t i v e  P o l i c y  Committee

L a d ie s  and Gentlemen:

On b e h a l f  o f  th e Task Force  on Orunk and Drugged D r i v in g ,  we are
p l e a s e d  t o  subm it our r e p o r t  t o  y ou .

S in c e  i t s  appo in tm ent, th e  Task Force  has met r e g u l a r l y .  We w i s h  to  
a cknow led g e  th e  support o f  th e  i n d i v i d u a l s  who a t t end ed  and t e s t i f i e d  a t  th e
m e e t in g s  and prov ided  th e  Task F orce  w i th  th e  b e n e f i t  o f  t h e i r  r e s e a r c h ,
o p i n i o n s ,  and s u g g e s t i o n s .

The r e s p o n s i b i l i t y  o f  th e  Task F orce  i s  s e r i o u s  and we hope t h e  Task
Fo rc e  w i l l  c o n t in u e  to  f u n c t i o n  in  t h e  198S in t e r im .

R e s p e c t f u l l y  su bm it ted ,

Co-Chairman Co-Chairman

/ s ib
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TASK FORCE MEMBERSHIP ROSTER
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INTRODUCTION

In r e c e n t  y e a r s ,  th e  problems a s s o c i a t e d  w i th  drunk and drugged d r i v e r s  

nave i n c r e a s i n g l y  become th e  fo cu s  o f  a t t e n t i o n  from both concerned  c i t i z e n s  

ana government  o f f i c i a l s .  The reason f o r  t h i s  a t t e n t i o n  can be found in  the  

s t a t i s t i c s  t h a t  q u a n t i f y  th e  t r a g i c  was t e  o f  human l i f e  and p u b l i c  r e s o u r c e s  

a t  tn e  hands o f  drunk and drugged d r i v e r s .  In Maryland a l on e ,  a l c o h o l  has 

peer, i d e n t i f i e d  as a c o n t r i b u t i n g  f a c t o r  i n  the  Highway dea th s  o f  2,584 

o e op l e  s i n c e  1981 (See Appendix 1 - "R e l e v an t  S t a t i s t i c s " ,  f o r  i n f o rm a t i o n  

on highway f a t a l i t i e s  in which a l c oh o l  was a c o n t r i b u t i n g  f a c t o r  and o th e r  

o e r t i n e n t  s t a t i s t i c s ) .

B eg inn in g  in  1981, th e  General  Assembly o f  Maryland d r a m a t i c a l l y

i n c r e a s e d  e f f o r t s  t o  curb th e  d r ink in g  d r i v e r .  During the  p e r i od  c f  1981 

tnrough 1988, th e  General Assembly en a c t ed  o v e r  30 laws t o  c o u n t e r a c t  the  

probl ems a s s o c i a t e d  w i th  i n d i v i d u a l s  who dr ink  and d r i v e .  These l e g i s l a t i v e  

measures i n c l u d e  i n c r e a s ed  cr im ina l  and a d m in i s t r a t i v e  p e n a l t i e s ,  

p r o h i b i t i o n s  o f  s p e c i f i c  b enav io r  a s s o c i a t e d  w i th  drunk d r i v i n g ,  enhanced 

d r i v e r  e d u c a t i o n  and r e h a b i l i t a t i o n  programs, p r o v i s i o n  o f  a d d i t i o n a l  

en fo rcemen t  t o o l s  t o  law en fo rcemen t  and j u d i c i a l  p e r s o nn e l ,  and improved 

en fo rc emen t  and t r ea tmen t  o f  j u v e n i l e  o f f e n d e r s .

The s t a t i s t i c s  snow th a t  t h e s e  e f f o r t s  have met w i th  c o n s i d e r a b l e  

s u c c e s s .  For examols , th e r e  nas g e n e r a l l y  been an i n c r e a s e  s i n c e  1981 in 

tn e  numoer o f  a i c o h o l - r e l a t e o  d r i v i n g  a r r e s t s  and c o n v i c t i o n s .  Even more



im p o r t a n t l y ,  th e  p e r c e n t a g e  o f  highway f a t a l i t i e s  i n  which a l c o h o l  was a 

c o n t r i b u t i n g  f a c t o r  markedly de c r ea s ed  in t h e  p a s t  few y e a r s .  In 1981, 

a l c o h o l  was a c o n t r i b u t i n g  f a c t o r  in 500 f a t a l i t i e s ,  63% o f  the t o t a l  

nighway f a t a l i t i e s .  In 1987, t h e s e  f i g u r e s  dropped t o  309 f a t a l i t i e s ,  37% 

o f  th e  t o t a l .  P r e l im in a r y  f i g u r e s  f o r  1988 are  comparab le  w i th  th e  1987 

f i g u r e s  (See Appendix 1).

In 1988, r e c o g n i z i n g  t h a t  th e  goa l  o f  removing t h e  impa ired  d r i v e r  from 

th e  highways  had no t been f u l l y  r e a l i z e d ,  th e  General  Assembly  p a s s ed  House 

J o i n t  R e s o l u t i o n  53* e s t a b l i s h i n g  a Task Force  on Orunk and Drugged 

D r i v i n g .  The Task Force  i s  composed o f  l e g i s l a t o r s ,  j u d g e s ,  law en fo r c em en t  

o f f i c i a l s ,  a S t a t e ' s  A t t o rn ey ,  th e  A dm in i s t r a t o r  o f  t h e  Motor V e h i c l e  

A dm in i s t r a t i o n  ("MVA"), and o th e r  know ledgeab l e  and concerned  

r e p r e s e n t a t i v e s  o f  t h e  p u b l i c  and p r i v a t e  s e c t o r s .

The Task Force  met r e g u l a r l y  dur ing th e  1988 In t e r im  and c o n s i d e r e d  a 

wide range o f  i s s u e s  i n c l u d i n g  t h e  e s t a b l i s h m e n t  o f  new o f f e n s e s  and ha r sh e r  

p e n a l t i e s ,  t e s t i n g  f o r  a l c o h o l  and drugs, t r e a tm en t  o f  j u v e n i l e  o f f e n d e r s ,  

and o t h e r  impa ired d r i v e r  i s s u e s .

What f o l l o w s  i s  t h e  Task F o r c e ' s  Report on Drunk and Drugged Or iv ing  

i n c l u d i n g  recommenda t ions t o  t h e  General  Assembly .

* S igned  and d e s i g n a t e d  J o i n t  R e s o l u t i o n  No. 15 by Governor W i l l i am  Donald 
S ch a e f e r ,  May 27, 1988.



DRUGS m  ORIVIKg

One o f  th e  major prob lems i n v e s t i g a t e d  by th e  Task F c r c e  was th e  i s s u e  

of drugged d r i v i n g .  To a s s i s t  t h e  Task Force in  i t s  i n v e s t i g a t i o n ,  Dr. Carl 

Soders trom, a s u r g i c a l  s t a f f  member o f  th e  Maryland Shock Trauma Cen t e r  c f  

t h e  Maryland I n s t i t u t e  f o r  Emergency Medical  S e r v i c e s  Sy s t em s  b r i e f e d  t h e  

Task Force on th e  r e s u l t s  o f  a r e c e n t  s tudy  o f  1,023 p a t i e n t s ,  v i c t im s  c~ 

both  v e h i c u l a r  and n o n v e n i c u l a r  trauma.

Dr. Soaer s t rom s t a t e d  t h a t  t h a t  t h e  radic immune serum t e s t  ( i . e . ,  a 

t y p e  o f  b lood  t e s t )  us ed in  th e  s tud y  r e l i a b l y  i n d i c a t e s  u s e  o f  mar i juana  

and o t h e r  c a nnab in o id s  ("THC") w i t h i n  a p e r i od  o f  3 to  4 hours  b e f o r e  th e  

t e s t  i s  per formed . On t h e  o t h e r  hand, Dr. Soder s t rom s t a t e d  t h a t  a u r i n e  

t e s t  i s  no t u s e f u l  f o r  d e t e rm in in g  t h e  s p e c i f i c  t ime  p e r i od  o f  drug u s e .

Accord ing  to  Or. Soder s t rom th e  r e s u l t s  o f  th e  s tudy  i n d i c a t e d  f o r  a l l  

d r i v e r s :

1) 15/b t e s t e d  p o s i t i v e  f o r  THC a l o n e ;

2) 19% t e s t e d  p o s i t i v e  f o r  a l c o h o l  a l o n e ;  and

3) 17% t e s t e d  p o s i t i v e  f o r  both  THC and a l c o h o l .

Dr. Soders trom i n d i c a t e d  t h a t ,  a l th ou gh  v a r i o u s  drugs  were d e t e c t e d  in 

p a t i e n t s ,  p r e s c r i p t i o n  drugs  and o v e r - t h e- c oun t e r  drugs  were no t  r e v e a l e d  as 

a major  prob lem.  In a d d i t i o n  to  mar i juana  and o t h e r  c a n n ab in o i d s ,  Or.

Shock Trauma Study
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Soder s t r om  found t h a t  7% o f  d r i v e r s  t e s t e d  p o s i t i v e  f o r  PCP, c o c a i n e ,  

methaqua lone ,  o r  methadone a l o n e  o r  in  comb ina t ion  w i th  a n o t h e r  drug.

Enforcement

S e c t i o n  21-902(c) o f  th e  T r a n sp o r t a t i o n  A r t i c l e  p r o h i b i t s  an i n d i v i d u a l  

from d r i v i n g  or  a t t em p t i n g  t o  d r i v e  w h i l e  so f a r  under th e  i n f l u e n c e  o f  any  

drug, any c omb ina t ion  drugs , or  a comb ina t ion  o f  one o r  more drugs  and 

a l c o h o l  t h a t  th e  i n d i v i d u a l  canno t  d r i v e  a v e h i c l e  s a f e l y .  S e c t i o n  21- 

902(d) p r o h i b i t s  an i n d i v i d u a l  from d r i v i n g  or  a t t emp t in g  t o  d r i v e  " w h i l e  

under th e  i n f l u e n c e  o f  any c o n t r o l l e d  dangerous s u b s t a n c e . . . i f  t h e  p e r s o n  i s  

no t  e n t i t l e d  t o  u s e  th e  c o n t r o l l e d  dangerous  s ub s t an c e  under  th e  laws  o f  

t h i s  S t a t e . "  Based on th e  p r e v a l e n c e  o f  both l e g a l  dnd i l l e g a l  drug u s e  i n  

our s o c i e t y ,  i t  i s  c l e a r  t h a t  a r r e s t s  f o r  t h e s e  c h a r g e s  a r e  

u n d e r r e p r e s e n t e d .  T ab l e  A below shows t h e  number o f  c i t a t i o n s  r e c e i v e d  in  

t h e  D i s t r i c t  Court on t h e s e  d r u g- r e l a t e d  d r i v i n g  o f f e n s e s  and th e  g u i l t y  

d i s p o s i t i o n s  f o r  d r u g- r e l a t e d  d r i v i n g  o f f e n s e s ,  and th e  t o t a l  number o f  a l l  

§21-902 (a), (b), (c), and (d) drug-and a l c o h o l - r e l a t e d  d r i v i n g  a r r e s t s

and g u i l t y  d i s p o s i t i o n s .

TABLE A
Drug-Arid A l c oh o l-R e l a t e d  D r i v in g  O f f en s e s

TA §21-902(c) TA §21-902(d) ATT TA §21-902
(does n o t  r e f l e c t  
C i r c u i t  C t .  i n f o . )

23,302 
10,843

36,832 
10,886

42,367 
11,217

FY 1986
C i t a t i o n s  R e c e i v ed  352 414
G u i l t y  D i s p o s i t i o n s  77 45

FY 1987
C i t a t i o n s  R e c e i v ed  682 589
G u i l t y  D i s p o s i t i o n s  74 43

FY 1988
C i t a t i o n s  R e c e i v ed  739 620
G u i l t y  D i s p o s i t i o n s  103 68
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e need f o r  g r e a t e r  p r o s e c u t i o n  o f  t h e  e r r a n t  laws a g a i n s t  drugged  

d r i v i n g  r l t e d  -in s tudy  by th e  Task Force  o f  a d d i t i o n a l  en f o r c em en t  

t e c h n i q u e s  and t o o l s .

Drug E v a lu a t i o n  and C l a s s i f i c a t i o n  T ra in ing

Mr. W i l l i am  £.  S c o t t ,  D i r e c t o r ,  O f f i c e  o f  A l coho l  and S c a t s  Programs .  

T r a f f i c  S a f e t y  Programs, NHTSA, t e s t i f i e d  b e f o r e  tn e  Task Force or. t h e  t o p i c  

o f  drug e v a l u a t i o n  and c l a s s i f i c a t i o n  t r a i n i n g  f o r  p c l ' l c s  o f f i c e r s .  Mr. 

S c o t t  s t a t e d  t h a t  v e r y  few p o l i c e  o f f i c e r s  a r e  t r a i n e e  t o  r e c o g n i z e  t h e  

symptoms o f  impairment by drugs o t h e r  than a l c o h o l .  Hr. S c o t t  recommenced 

t o  th e  Task Force  a program, d e v e l op ed  by th e  Los Ange l e s  P o l i c e  Departmen t  

(LAPO), which e n a b l e s  a p o l i c e  o f f i c e r  t o  s y s t e m a t i c a l l y  a d m in i s t e r  a 

b a t t e r y  o f  p h y s i c a l  and p h y s i o l o g i c a l  t e s t s  t o  de t erm ine :

1) Whether a d r i v e r  i s  impa ired ;

2) I f  so ,  whe th e r  the  Impairment i s  u ru g- r e l a t ad  o r  m e d i c a l l y -

r e l a t e d  ( i . e . ,  i l l n e s s  o r  in ju ry) ;  and

3) I f  d r u g - r e l a t e d ,  th e  broad c a t e g o r y  o f  orugs l i k e l y  t o  have  

caused t h e  impa irmen t .

S g t .  W i l l i am  Tower o f  th e  Maryland S t a t e  P o l i c e  a l s o  b r i e f e d  tn e  Task

Forc e  on t h i s  t o p i c .  S g t .  Tower 's  e x t e n s i v e  q u a l i f i c a t i o n s  f o r  d i s c u s s i n g  

t h i s  s u b j e c t  i n c l u d e  a i d i n g  th e  U .S .  Department o f  T ran sp o r t a t i o n  i n  th e  

deve lopmen t  o f  a program t o  t r a i n  p o l i c e  o f f i c e r s  in orug t a s t i n g  and



p a r t i c i p a t i n g  i n  th e  program sponsored by t h e  LAPD. Accord ing  to '  S g t .  

Tower, 20* o f  d r i v e r s  who are  charged and t e s t e d  f o r  b lood  a l c oh o l  c o n t e n t  

have symptoms more s e r i o u s  than t h e  BAC t e s t  i n d i c a t e s .  S g t .  Tower s t a t e d  

t h a t  an i n d i v i d u a l  t r a i n e d  under th e  LAPD program has a 90% su c c e s s  r a t e  in  

d e t e rm in in g  th e  typ e  o f  drug an i n d i v i d u a l  had u s ed .

The LAPD program has two s t a g e s .  The f i r s t  s t a g e  t r a i n s  th e  o f f i c e r  t o  

conduc t  s t a n d a rd i z e d  f i e l d  s o b r i e t y  t e s t s  on an i n d i v i d u a l  t o  d e t e rm ine  

whe th e r  t h e  i n d i v i d u a l  i s  under t h e  i n f l u e n c e  o f  d r u g s .  Th i s  f i r s t  s t a g e  

i n c l u d e s  a 1 day cour s e  on how t o  r e c o g n i z e  t h e  b a s i c  s i g n s  o f  drug 

impa i rment .  The second s t a g e  i s  an i n t e n s i v e  7 day c ou r s e  on how t o  

i d e n t i f y  t h e  c l i n i c a l  s i g n s  o f  drug impairment f o l l o w e d  by 2-3 weeks o f  

hands-on e x p e r i e n c e  w i th  p e op l e  under th e  i n f l u e n c e  o f  d rug s .

A ccord ina  t o  S g t .  Tower, s e v e r a l  hundred o f  Mary land ' s  p o l i c e  o f f i c e r s  

have  c omp le t ed  t h e  f i e l d  s o b r i e t y  t r a i n i n g .  He s t a t e d  t h a t  he would conduc t  

t h e  1 day c o u r s e  t o  comp le te  th e  f i r s t  s t a g e  o f  t h e  t r a i n i n g  in  mid- 

December.

Drug T e s t i n g

A major law en forcement  t o o l  t h a t  t h e  Task Force  s t u d i e d  was med ica l  

t e s t i n g  o f  s u s p e c t e d  drugged d r i v e r s .  Current law a u t h o r i z e s  b r e a th  or  

b lo od  t e s t s  f o r  a l c o h o l .  House B^'ll 822 o f  1988, "V e h i c l e  Laws - T e s t s  f o r  

A lc oh o l  C on c e n t r a t i o n  and Drug Con t en t " ,  would have a u t h o r i z e d  drug t e s t s



f o r  d r i v e r  but r e c e i v e d  u n f a v o r a b l e  a c t i o n  dur ing  th e  1988 S e s s i o n  o f  t h e  

Genera l  A s s emb ly .  However, th e  House J u d i c i a r y  Committee r e q u e s t e d  t h a t  th e  

i s s u e  be s t u d i e d  in  d e t a i l  by th e  Task Forc e .

Mr. S c o t t  o f  NHTSA and o t h e r  i n d i v i d u a l s  who t e s t i f i e d  b e f o r e  t h e  Task

Forc e  endor s ed  th e  c o n c ep t  o f  drug t e s t i n g  f o r  a d r i v e r  who has been

d e t a i n e d  by a p o l i c e  o f f i c e r  h av ing  r e a s o n a b l e  grounds t o  b e l i e v e  t h a t  th e  

d r i v e r  i s  under  t h e  i n f l u e n c e  o f  a drug .  Approx ima te ly  32 s t a t e s  a l l o w  

t e s t i n g  o f  a d r i v e r  t o  d e t e rm in e  tha  p r e s e n c e  o f  d rug s .  In e s s e n c e ,  t h e  

drug t e s t i n g  p r op o s a l  c o n t a i n e d  in  House B i l l  822 o f  1988 would:

1) Expand t h e  c u r r e n t  im p l i e d  c o n s e n t  s t a t u t e  t o  i n c l u d e  c o n s e n t  t o

t e s t  f o r  drugs  o t h e r  than a l c o h o l ;  and

2) A l low  t e s t i n g  o f  sp e c im en s  o f  u r i n e  and " o t h e r  b o d i l y  f l u i d s " .

In a d d i t i o n ,  House B i l l  822 o f  1988 would:

1) Change th e  d e f i n i t i o n  o f  " q u a l i f i e d  med ica l  i n d i v i d u a l "  (used t o

d e t e rm in e  who i s  a u t h o r i z e d  t o  w ithdraw b lood  f o r  t e s t i n g )  t o  

i n c l u d e  any i n d i v i d u a l  a u t h o r i z e d  by an agency  d e s i g n a t e d  by th e  

S e c r e t a r y  o f  Hea l th  and Mental  Hyg iene ;

2) I n c r e a s e  t h e  number o f  days  (from 2G t o  30) b e f o r e  t r i a l  t h a t  th e

S t a t e  i s  r e q u i r e d  to  n o t i f y  th e  d e f e n d an t  o r  t h e  d e f e n d a n t ' s

a t t o r n e y  o f  th e  S t a t e ' s  i n t e n t i o n  t o  i n t r o d u c e  t e s t  r e s u l t s  as
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e v i d e n c e  w i t h o u t  th e  p r e s e n c e  or  t e s t im on y  o f  t h e  t e c h n i c i a n  who 

a dm in i s t e r e d  th e  t e s t  and t o  d e l i v e r  a copy o f  th e  t e s t  r e s u l t s ;

I n c r e a s e  t h e  number o f  days (from 10 t o  20) b e f o r e  t r i a l  t h a t  a 

de f en dan t  i s  r equ i r ed  t o  notif;;. t h e  c o u r t  and t h e  S t a t e  i f  t h e  

d e f en d an t  d e s i r e s  th e  t e c h n i c i a n  who per fo rmed t h e  t e s t  t o  be 

p r e s e n t  and t e s t i f y ;

Prov id e  t h a t ,  i f  th e  c a s e  i s  t r a n s f e r r e d  t o  a c i r c u i t  c o u r t  from 

t h e  D i s t r i c t  Court, t h e  S t a t e  i s  no t  r e q u i r e d  t o  f i l e  a se cond  

n o t i c e ;

I f  t h e  c a s e  i s  t r a n s f e r r e d  t o  a c i r c u i t  c o u r t  from th e  D i s t r i c t  

Court , r e q u i r e  t h e  de f endan t  t o  n o t i f y  t h e  c o u r t  and th e  S t a t e  a t  

l e a s t  20 days be f o re  t r i a l  t h a t  t h e  d e f e n d an t  d e s i r e s  t h e  

t e c h n i c i a n  t o  be p r e s en t  and t e s t i f y  a t  t r i a l ;

I f  a po s tponement i s  g r an t ed  in  th e  D i s t r i c t  Court o r  a c i r c u i t  

c o u r t ,  r e q u i r e  th e  de f endan t  t o  n o t i f y  t h e  c o u r t  i n  w r i t i n g  a t  

l e a s t  20 days  be f o re  t r i a l  t h a t  t h e  d e f e n d an t  d e s i r e s  t h e  

t e c h n i c i a n  t o  be p r e s en t  and t e s t i f y  a t  t r i a l ;

Add man s l augh t e r  by au tomob i l e ,  motorboa t ,  l o c om o t i v e ,  e t c . ,  and 

any v i o l a t i o n  o f  an a l c oh o l  r e s t r i c t i o n  on a d r i v e r ' s  l i c e n s e  t o  

t h o s e  o f f e n s e s  f o r  which a t e s t  o f  a l c o h o l  o r  o t h e r  drugs  i s  

a d m i s s i b l e  in  e v i d e n c e .



Dr. Ya l e  Caplan, S t a t e  T o x i c o l o g i s t ,  t e s t i f i e d  on some o f  th e  i s s u e s  

c o n t a i n e d  in  House B i l l  822 o f  1988. Dr. Caplan s u g g e s t e d  s p e c i f y i n g  what  

drugs  shou ld  be th e  s u b j e c t  o f  t e s t i n g .  Accord ing  t o  Dr. Caplan,  t e s t i n g  

s h ou ld  be c o n c e n t r a t e d  on mar i juana  and o t h e r  c ann ab in o id s ,  c o c a i n e ,  

p h e n c y c l i d i n e  (PCP), o p i a t e s ,  and amphetamines .  Dr. Caplan a l s o  s t a t e d  t h a t  

t h e  imp l i ed  c o n s e n t  law would need t o  be amended to  a l l o w  t e s t i n g  f o r  t h e  

p r e s e n c e  o f  d rug s  and t e s t i n g  o f  spec imens  o t h e r  than b lood  o r  b r ea th  ( e . g . ,  

u r i n e  and o t h e r  b o d i l y  f l u i d s ) .

Dr. Caplan a l s o  s t a t e d  t h a t  a drug t e s t i n g  e n t i t y ,  t h a t  do e s  n o t  

c u r r e n t l y  e x i s t ,  would be n e c e s s a r y  to perform drug t e s t i n g .  Or. Caplan  

s t a t e d  t h a t  n e i t h e r  t h e  Maryland S t a t e  P o l i c e  nor th e  O f f i c e  o f  t h e  C h i e f  

Medica l  Examiner w i t h i n  t h e  Department o f  Hea l th  and Mental  Hyg iene  has t h e  

r e s o u r c e s  o f  o f f i c e  spac e ,  p e r s o n n e l ,  and equ ipment to  oer fo rm drug t e s t i n g .

Or. Caplan e s t im a t e d  t h a t  app rox im a t e ly  1,000 t e s t s  would be per fo rmed  

i n  t h e  f i r s t  y e a r  o f  t e s t i n g ,  2,000 to  3,000 in t h e  s econd y e a r ,  and 

m u l t i p l e  th ou sand s  in  t h e  t h i r d  and sub sequen t  y e a r s .  Dr. Caplan a l s o  

p r e d i c t e d  t h a t  c o u r t  appearance s  and t e s t im on y  may be r e q u i r e d  o f  t e s t i n g  

p e r s o nn e l  i n  a l a r g e  number o f  t h e s e  c a s e s .  Or. Caplan a l s o  e s t im a t e d  a 

f i s c a l  impac t o f  $1 to  $2 m i l l i o n  t o  e s t a b l i s h  th e  t e s t i n g  l a b o r a t o r y .

i n  r e s p on s e  t o  q u e s t i o n s  on the drug t e s t i n g  i s s u e ,  Dr. Caplan s t a t e d  

t h a t  t h e r e  a r e  nu s p e c i f i c  l e v e l s  f o r  drug c o n t e n t  in  th e  body t h a t  can be 

l e g i s l a t i v e l y  e s t a b l i s h e d  as i s  c u r r e n t l y  done w i t h  b lood  a l c o h o l  c o n t e n t .
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Dr. Caplan  s u g g e s t e d  t h a t  l i m i t i n g  t e s t i n g  t o  d e t e c t  th e  p r e s e n c e  o f  t h e  

i l l e g a l  drugs  t o  wh ich he r e f e r r e d  would o b v i a t e  t h e  need t o  e s t a b l i s h  

s p e c i f i c  l e v e l s  o f  drug c o n t e n t  i n  t h e  body f o r  a m u l t i t u d e  o f  l e g a l  and

i l l e g a l  d ru g s .  Dr. Caplan a l s o  v i ewed  th e  u s e  o f  th e  drug  t e s t  r e s u l t  a s

c o n f i r m a t o r y  e v i d e n c e ,  t h a t  wou ld be  in t r o du c ed  a t  t r i a l  1n a d d i t i o n  t o  drug  

e v a l u a t i o n  and c l a s s i f i c a t i o n  t e s t im o n y  by th e  a r r e s t i n g  p o l i c e  o f f i c e r ,  

r a t h e r  than  e s t a b l i s h i n g  p r e s um p t i v e  l e v e l s  o f  i n t o x i c a t i o n  o r  under  t h e  

i n f l u e n c e .

In r e s p on s e  t o  q u e s t i o n s  r e g a r d i n g  what t y p e  o f  t e s t  i n d i c a t e s  r e c e n t  

u s e  o f  a drug, Dr. Caplan s t a t e d  t h a t  a b l o od  t e s t  o f f e r s  a g r e a t e r  

i n t e r p r e t i v e  v a l u e  than a u r i n e  t e s t  i n  d e t e rm in in g  t h e  t im e  p e r i o d  o f  drug  

u s e .  Dr.  Caplan noted a l s o  t h a t  a b l o od  t e s t  may be o b t a i n e d  o n l y  by 

q u a l i f i e d  med ica l  p e r s o n n e l .  In r e s p o n d i n g  t o  f u r t h e r  q u e s t i o n s  r e g a r d i n g  

t h e  g r e a t e r  exp en s e  o f  c o n d u c t i n g  b l o o d  t e s t s ,  Dr.  Caplan a g r e ed  t h a t  t h e  

c u r r e n :  arrangement under which t h e  S t a t e  pays  f o r  t h e  BAC t e s t s  f o r  bo th

t h e  S t a t e  and th e  c o u n t i e s  may be t h e  s u b j e c t  o f  a budge tary  c o n t r o v e r s y  as  

t h e  rumber o f  t e . r . s  and t h e i r  c o s t s  i n c r e a s e .

P e t e r  C. Cobb, E x e cu t i v e  A s s i s t a n t  f o r  P u b l i c  S a f e t y ,  O f f i c e  o f  t h e

Governor ,  and a member o f  th e  Task F or c e ,  i n d i c a t e d  t h a t  t h e  Governor  w i l l

no t  budge t  funds  f o r  drug t e s t i n g  f o r  d r i v e r s  u n t i l  a t  l e a s t  f i s c a l  y e a r  

1990 u n l e s s  l e g i s l a t i o n  a u t h o r i z i n g  drug t e s t i n g  i s  en a c t ed  f i r s t .  Mr. Cobb 

a l s o  i n d i c a t e d  a p r e f e r e n c e  f o r  a l l o w i n g  t h e  e x e c u t i v e  branch t o  d e t e rm in e  

p r o g r a m a t i c a l l y  by r e g u l a t i o n  t h e  s p e c i f i c  drugs  f o r  which t e s t i n g  would be 

c o n d u c t e d .
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The s t a f f  o f  t h e  Task Forc e  a l s o  prov ided  th e  members w i t h  c o p i e s  o f  

t h e  c a s e  o f  Frank l in  v .  S t a t e , 8 Md. App. 134 (1969), wh i ch  h e ld  t h a t  

e v i d e n c e  t h a t  an i n d i v i d u a l  had a drug w i t h i n  h i s  b i o l o g i c a l  s y s t em  t end s  to  

show p o s s e s s i o n  and/or c o n t r o l  p r i o r  t o  t a k in g  th e  drug and t h a t  e v i d e n c e ,  

t o g e t h e r  w i th  th e  i n d i v i d u a l ' s  s t a t em en t  t o  a p h y s i c i a n ,  i s  s u f f i c i e n t  t o  

s u s t a i n  a c o n v i c t i o n  f o r  t h e  c r im e  o f  p o s s e s s i o n  o f  a c o n t r o l l e d  dangerous  

s u b s t a n c e .

Commercial Motor Ca r r i e r  R e g u l a t i o n s

The f e d e r a l  commercia l  motor  c a r r i e r  r e g u l a t i o n s  ( see  d i s c u s s i o n  on p.  

17) rev iewed by Mr. R i c k e r t  o f  t h e  MVA a l s o  addre s s  drugged d r i v i n g  by 

commercia l  d r i v e r s .  As w i t h  t h e  a l c o h o l - r e l a t e d  d r i v i n g  o f f e n s e s ,  f o r  a 

f i r s t  o f f e n s e  o f  d r i v i n g  und e r  t h e  i n f l u e n c e  o f  drugs ,  t h e r e  wou ld  be a 1 

y e a r  su sp en s io n  from d r i v i n g  a commercia l  motor v e h i c l e .  For a second  

o f f e n s e ,  t h e r e  would be a l i f e t i m e  d i s q u a l i f i c a t i o n .

Med ical  Adv i sory  Board

The Task Force a l s o  r e c e i v e d  t e s t im o n y  from W i l l i am  B r i c k e r ,  former  

Adm in i s t r a t o r  o f  t h e  MVA and an a t t o r n e y  in  p r i v a t e  p r a c t i c e .  Mr. B r i ck e r  

s u g g e s t e d  t o  th e  Task F o r c e  t h a t  anyone who was c o n v i c t e d  o r  gran ted  

p rob a t i o n  be f o re  judgment f o r  any d ru g- r e l a t e d  o f f e n s e  ( e . g . ,  p o s s e s s i o n  o f  

a c o n t r o l l e d  dangerous s u b s t a n c e )  shou ld  be r e f e r r e d  t o  t h e  MVA Medical  

Adv i so ry  Board t o  d e t e rm in e  w h e th e r  t h e  i n d i v i d u a l  i s  f i t  t o  d r i v e .
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NATIONAL SAFETY COUNCIL 

POLICY STATEM ENT 

CO M M ITTEE ON ALCOHOL AND OTHER DRUGS

' Y;
ENFORCEM ENT OF LAWS AIMED AT ALCOHOL-IMPAIRED DRIVING

There is strong scientific consensus suggesting that the public’s perception of effective 
enforcement appears to be a strong deterrent to alcohol impaired driving. In order to enhance 
the effectiveness of enforcement activities in preventing impaired driving, the National Safety 
Council recommends that jurisdictions:

Implement new enforcement programs requiring chemical tests of body substance 
samples for all drivers involved in nighttime crashes.

Consider the use of new technologies such as passive alcohol sensors and motor 
vehicle ignition interlocks.

Develop and use high'v visible and widely publicized enforcement approaches that 
increase the publicL perception o f the risk  of apprehension.

Passed by the Committee on Alcohol and Other Drugs, November 4, 1992.



R E C E N T  A C T IV IT IES  O F  T H E  IN T ER N A T IO N A L  A SSO C IA T IO N  F O R
C H E M I C A L  T E S T I N C r

A Report to the National Safety Council Committee on Alcohol and Other
Drugs 

October 6,1993 
Chicago, IL

prepared by Patrick Harding, IACT liaison to the CAOD

Mr. Chairman,

The International Association for Chemical Testing continues to grow in membership. In 
keeping with the pledges of our two organizations to keep each other informed of activities, 
members of the COAD have been placed on our mailing list to receive the IACT Newsletter. 
Additionally, the minutes of COAD meetings are summarized and published in the 
Newsletter for the benefit of IACT members.

The following report is a summary of the some of IACTs recent activities:

RESOLUTIONS
“Mandatory Alcohol/Drug Testing of All Drivers in Fatal and Serious 
Injury Crashes”
Whereas, alcohol and other drug involvement is a major factor in fatal and serious traffic 
crashes, and

Whereas, the best method for confirming alcohol and other drug involvement in drivers is 
to obtain an alcohol/drug test, and

Whereas, currently only 73 percent of fatally injured drivers and 25 percent of surviving 
drivers in fatal crashes are tested for alcohol in the United States, and

Whereas, drug testing of fatally injured drivers and surviving drivers in fatal and 
serious injury crashes is not routinely done, and

Whereas, it is important for the scientific community to be able to accurately determine 
alc jhol and other drug involvement in all fatal and serious injury traffic crashes in order 
to develop and evaluate intervention measures; be it therefore

RESOLVED th a t the International Association for Chemical Testing urges all 
jurisdictions to pass and actively implement laws requiring alcohol/drug testing of all 
drivers involved in fatal and serious injury producing crashes. Such laws, if 
implemented, would allow year to year tracking of alcohol and other drug involvement in 
all fatal and serious injury producing crashes in order to evaluate the effectiveness of 
alcohol/drug countermeasures. Further, such laws would allow and authorize law 
enforcement agencies to identify alcohol and other drug impaired drivers involved in 
fatal and serious injury crashes who heretofore have gone undetected.
Adopted March 26,1993



DRUG IMPAIRED DRIVING

RESOLUTION 93-14 (new)

WHEREAS, people who operate m otor vehicles while under the influence o f alcohol have long been 
known to cause thousands of crashes, in juries and deaths each year, but only recently has the magnitude 
of the prob lem s caused by drug (other than alcohol) im paired drivers come to ligh t; and

WHEREAS, a NHTSA report to Congress d isc losed  a frequency o f drug use by fatally in jured drivers 
is between 10-15 percent; and >

WHEREAS, many studies have docum ented this finding, pointing to a national prevalence of d r jg  
im paired d riv ing ; and

WHEREAS, NHTSA has developed a standardized curriculum for training po lice  officers as Drug 
Recognition Experts (DRE);

NOW THEREFORE 3E IT RESOLVED, that NAGHSR encourages states to adopt legislation which 
makes it illega l to operate a motor vehicle while im paired by drugs other than alcohol o r in combination 
with a lcoho l; and

BE IT  FURTHER RESOLVED, that states a llow  the chem ical test sample to be analyzed to determine 
the presence a n d /o r concentration o f drugs other than alcohol.

Submitted by: Impaired Driving Committee



IMPLIED CONSENT LAW TABLE 
(November 18, 1993)
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IMPLIED CONSENT LAW TABLE (continued)
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IMPLIED CONSENT LAW TABLE (continued)
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STATE:
General Reference:

ARIZONA .

A r i z o n a  R e v i s e d  S t a t u t e s  A n n o t a t e d

9 a s i s  f o r  a OV/I C h a r g e :

S t a n d a r d  DWI  O f f e n s e :

I l l e g a l  P e r  Se Law ( B A C / B r A C  L e v e l ) :

P r e s u m p t i o n  (BAC L e v e l ) :

T y p e s  o f  D r u g s / D r u g s  and  A l c o h o l :

O t h e r :

C h e m i c a l  8 r e a t h  T e s t s  f o r  BAC /B rA C L e v e l :

P r e l i m i n a r y  B r e a t h  T e s t  Law:

I m p l i e d  C o n s e n t  Law:

A r r e s t  R e q u i r e d  ( Y e s / H o ) :

I m p l i e d  C o n s e n t  Law A p p l i e s  t o  

D r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

U n d e r  t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r

§ 2 8 —6 9 2 ( A ) ( 1 )  iff 2
0 . 1 0  and  A n y  C o n t r o l l e d  S u b s t a n c e  i n  a 

P e r s o n ' s  B o d y 3  § 2 3 - 6 9 2 ( A ) ( 2 )  6  ( 3 )

0 . 1 0  § 2 8 —6 9 2 ( E ) ( 3 )

U n d e r  t h e  i n f l u e n c e  o f  ( 1 )  A n y  D r u g ,  a v a p o r  

r e l e a s i n g  s u b s t a n c e  c o n t a i n i n g  a t o x i c  s u b s t a n c e  

o r  ( 2 ) a c o m b i n a t i o n  o f  l i q u o r ,  d r u g s  o r  t o x i c  

v a p o r  r e l e a s i n g  s u b s t a n c e  i f  t h e  p e r s o n  i s  

i m p a i r e d  t o  t h e  s l i g h t e s t  d e g r e e .  § 2 3 —6 9 2 ( A ) ( 1 )  

F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O p e r a t o r s ,  see  p .  

3 - 2 7 .

Y e s  § 2 8 - 6 9 1 . 0 1  ( B a s e d  on r e a s o n a b l e  s u s p i c i o n  

o f  a 0WI o f f e n s e . )

Y e s  § 2 8 - 6 9 1 ( A )

Y e s  § 2 8 - 6 9 1 ( A )

Y e s  ( C r i m i n a l  & C i v i l  C a s e s )  § 2 8 - 6 9 2 ( 1 )  

S p e c i a l  N o t e :  P o l i c e  o f f i c e r s  may r e q u e s t  

p e r s o n s  ( e . g ,  m e d i c a l  f a c i l i t y  p e r s o n n e l ) ,  who 

c o l l e c t  b l o o d ,  u r i n e  o r  o t h e r  b o d i l y  s u b s t a n c e s  

f r o m  s u s p e c t e d  DWI o f f e n d e r s ,  t o  s u p p l y  s a m p l e s  

o f  s u c h  s u b s t a n c e s  t o  l a w  e n f o r c e m e n t  

a u t h o r i t i e s  f o r  t e s t i n g ;  s ee  § 2 8 —6 9 2 ( J ) .  Such 

s a m p l e s  c an  a l s o  be o b t a i n e d  v i a  s e a r c h  

w a r r a n t s :  s ee  § 2 8 - 6 9 1 ( 0 ) .

C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  BAC L e v e l  

W h i c h  A r e  A u t h o r i z e d  U n d e r  t h e  I m p l i e d  C o n s e n t  L a w :

B l o o d :  Y e s  § 2 8 - 6 9 1

U r i n e :  Y e s  § 2 8 - 6 9 1

O t h e r :  " O t h e r  b o d i l y  s u b s t a n c e s "  § 2 8 - 6 9 1

^ T h i s  S t a t e ' s  i l l e g a l  p e r  s .  . mw a l s o  makes  i t  a n  o f f e n s e  t o  o p e r a t e  a m o t o r  v e h i c l e  w i t h  a 

b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0  o r  m o r e .  § 2 8 - 6 9 2 ( 0 )

I t  i s  a C l a s s  1 m i s d e m e a n o r  f o r  a n y  p e r s o n  u n d e r  21 y e a r s  o l d  t o  o p e r a t e  a m o t o r  v e h i c l e  w i t h  

a n y  " s p i r i t u o u s  l i q u o r "  i n  t h e i r  b o d y .  J a i l - n o t  m o r e  t h a n  6  m o n s ;  f i n e - n o t  m o r e  t h a n  5 2 , 5 0 0 .

See § § 4 - 2 4 4 ( 3 4 ) ,  4 - 2 4 6 ( 8 ) ,  1 3 - 7 0 1 ,  1 3 - 7 0 7 ,  1 3 - 8 0 1  & 1 3 - 8 0 2 .

3 E x c e o t  i n  c a s e s  w h e r e  a p e r s o n  was i m p a i r e d  i n  t h e  " s l i g h t e s t  d e g r e e , "  a p e r s o n  i s  n o t  g u i l t y  

o f  t h i s  o f f e n s e  i f  t h e y  a r e  l e g a l l y  e n t i t l e d  t o  u s e  t h e s e  d r u g s .  § 2 8 - 6 9 2 ( 8 )

3 - 2 3
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STATE:
General Reference:

C A LI FO RN IA  .

' W e s t ' s  A n n o t a t e d  C a l i f o r n i a  Codes

B a s i s  F o r  a OWT C h a r g e :

S t a n d a r d  DWI O f f e n s e :

I l l e g a l  P e r  Se Law ( B A C / B r A C  L e v e l ) :  

P r e s u m p t i o n  ( 8 AC L e v e l ) :

T y p e s  o f  O r u g s / A l c o h o l  and  D r u g s :

O t h e r :

C h e m i c a l  B r e a t h  T e s t s  f o r  B A C / B r A C  L e v e l : 

P r e l i m i n a r y  B r e a t h  T e s t  L a w:

I m p l i e d  C o n s e n t  L a w :

A r r e s t  R e q u i r e d  ( Y e s / N o ) :

I m p l i e d  C o n s e n t  Law A p p l i e s  t o  

O r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

U n d e r  t h e  i n f l u e n c e  o f  an a l c o h o l i c  b e v e r a o e

V e h .  Code § § 2 3 1 5 2  6  2 3 1 5 3

O . O 0 ,SZ V e h .  Co de  § § 2 3 i ; 2 ( b )  and 2 3 1 5 3 ( b )

0 . 0 8  V e h .  C od e  § 2 3 1 5 5 ( 3 )

U n d e r  t h e  i n f l u e n c e  o f  ( 1 )  A n y  D r u g  o r  ( 2 )  a 

C o m b i n a t i o n  o f  A l c o h o l  and  A ny  O r u g -'  V e h .  Code 

§ § 2 3 1 5 2  & 2 3 1 5 3

F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O p e r a t o r s ,  see  p .  

3 - 4 5 .

F o r  b i c y c l e  r i d e r s ,  s e e  t h e  S p e c i a l  N o t e  b e l o w .

Y e s  V e h .  Co de  § 2 3 1 5 7 ( h )  ( M o t e :  A P5T may be

c o n d u c t e d  w i t h o u t  l e g i s l a t i v e  a u r t h o i t y .  A . G .  

O p i n i o n  8 8 - 1 1 0 2 .  O c t .  2 6 ,  1989)

Y e s  V e h .  Code  § 2 3 1 5 7

Y e s  V e h .  C ode  § 2 3 1 5 7 ( a ) i l )

Y e s  ( C r i m i n a l  & C i v i l  C a s e s )  V e h .  Code

§ 2 3 1 5 7 ( 3 X 4 ,

A p e r s o n ,  who h a s  b e e n  a r r e s t e d  f o r  a OWI 

o f f e n s e ,  may b e  c o m p e l l e d  t o  s u b m i t  t o  a b l o o d  

t e s t  f o r  e i t h e r  a l c o h o l  c o n c e n t r a t i o n  o r  t h e  

p r e s e n c e  o f  d r u g s .  See M e r c e r  v .  D e p a r t m e n t  o f  

M o t o r  V e h i c l e s ,  8 0 9  P . 2d  4Q4 ( C a l . 1 9 9 1 ) .

C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  BAC L e v e l  

W h i c h  A r e  A u t h o r i z e d  U n d e r  t h e  I m p l i e d  C o n s e n t  L a w :

B l o o d :  Y e s  V e h .  C ode  § 2 3 1 5 7

U r i n e :  Y e s  V e h .  C ode  § 2 3 1 5 7

O t h e r :  N one

S p e c i a l  j u v e n i l e  o f f e n s e  a t  0 . 0 5  ( S t a n d a r d :  P e r c e n t  t y  w e i g h t  o f  a l c o h o l  i n  t h e  b l o o d ) ;  see

V e h .  C od e  § 2 3 1 4 0 ( a ) .2
The r e g u l a r  s t a n d a r d s  f o r  BAC a n d  8 rAC ( r e s p e c t i v e l y  g r a m s  o f  a l c o h o l  p e r  100 m i l l i l i t e r s  o f  

b l o o d  a n d  g r a m s  o f  a l c o h o l  p e r  2 1 0  l i t e r s  o f  b r e a t h )  a r e  u s e d  f o r  t h e  i l l e g a l  o e r  se o f f e n s e .

3 f l o t e :  I t  i s  i l l e g a l  t o  be  u n d e r  t h e  i n f l u e n c e  o f  c e r t a i n  " c o n t r o l l e d  s u b s t a n c e s "  i r r e s p e c t i v e

o f  w h e t h e r  t h e  o f f e n d e r  w as  o p e r a t i n g  a m o t o r  v e h i c l e .  H e a l t h  a n d  S a f e t y  Code §11559

S p e c i a l  N o t e :  U n d e r  V e h .  Co de  § 2 1 2 0 0 . 5 ,  i t  i s  i l l e g a l  t o  r i d e  a b i c y  i e  on t h e  h i g h w a y s  w h i l e

u n d e r  t h e  i n f l u e n c e  o f  e i t h e r  a l c o h o l  o r  d r u g s .  T h i s  s e c t i o n  p r o v i d e s  t h a t  a o e r s o n  c o m m i t t i n g  

t h i s  o f f e n s e  may be f i n e d  n o t  m o r e  t h a n  5 2 5 0 .  T h i s  s e c t i o n  f u r t h e r  p r o v i d e s  t h a t  a p e r s o n  

u n d e r  21 y e a r s  o l d ,  w h o  c o m m i t s  t h i s  o f f e n s e ,  i s  s u b j e c t  t o  l i c e n s e  s u s p e n s i o n  u n d e r  Veh.  Code 

§ 1 3 2 0 2 . 5 ;  s ee  t h e  S p e c i a l  N o t e  on  p .  3 - 5 0  f o r  d e t a i l s  on t h i s  l i c e n s e  s u s p e n s i o n .

3 - 4 3
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STATE:
General Reference:

COLORADO

C o l o r a d o  R e v i s e d  S t a t u t e s

B a s i s  f o r  a OWI C h a r o e :

S t a n d a r d  OWI O f f e n s e :

I l l e g a l  P e r  Se Law ( 3 A C / 5 r A C  L e v e l ) :  

P r e s u m p t i o n  (BAC L e v e l ) :

Ty pes  o f  D r u g s / D r u g s  a n d  A l c o h o l :

O t h e r :

C h e m i c a l  B r e a t h  T e s t s  f o r  B A C / 3 r A C  L e v e l :

P r e l i m i n a r y  B r e a t h  T e s t  La w:

I m p l i e d  C o n s e n t  L a w :

A r r e s t  R e q u i r e d  ( Y e s / N o ) :

I m p l i e d  C o n s e n t  Law A p p l i e s  t o  

D r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

U n d e r  t h e  i n f l u e n c e  o f  a l c o h o l / I m p a i r e o  by  t h e  

c o n s u m p t i o n  o f  a l c o h o l  § 4 2 - 4 - 1 2 0 2 (  1 ) ( a ) I  ( b )  

0 . 1 0 1 § 4 2 - 4 - 1 2 0 2 ( 1 . 5 ) ( a )

> 0 . 0 5 - D r i v ’" n g  w h i l e  i m p a i r e d  O . l O - O r i v i n a  u n d e r

t h e  i n f l u e n c e  § 4 2 - 4 - 1 2 0 2 ( 2 ) ( b )  & ( c )

( 1 )  A n y  D r u g  o r  ( 2 )  a C o m b i n a t i o n  o f  A l c o n o l  and 2
D r u g s  ( a p p l i e s  t o  b o t h  d r i v i n g  u n d e r  t h e  

i n f l u e n c e  and  d r i v i n g  w h i l e  i m p a i r e d )  

§ § 4 2 - 4 - 1 2 0 2 (  1 ) ( a )  & 4 2 —i - 1 2 0 2 ( 1 ) ( b )

F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O p e r a t o r s ,  see p .  

3 - 6 3 .

Y es  § 4 2 - 4 - 1 2 0 2 ( 2 . 5 )

No O n l y  p r o b a b l e  c a u s e  i s  r e q u i r e d ;  a n  a c t u a l  

a r r e s t  i s  n o t  n e c e s s a r y .  § 4 2 - 4 - 1 2 0 2 ( 3 ) ( s ) ( I I )  i  

I I I

Y e s  § 4 2 - 4 - 1 2 0 2 ( 3 ) ( a ) ( I I I )

Y es  ( C r i m i n a l  C a s e s )  § 4 2 - 4 - 1 2 0 2 ( 3 ) ( e )

A p e r s o n s ' s  b l o o d  may b e  t a k e n  f r o m  t h e m  by 

f o r c e  i f  t h e r e  i s  p r o b a b l e  c a u s e  t h a t  t h e y  

c o m m i t t e d  c r i m i n a l l y  n e g l i g e n t  h o m i c i d e  w i t h  a 

m o t o r  v e h i c l e ,  v e h i c l e  h o m i c i d e ,  a s s a u l t  i n  t h e  

t h i r d  d e g r e e  w i t h  a m o t o r  v e h i c l e  o r  v e h i c l e  

a s s a u l t .  § 4 2 - 4 - 1 2 0 2 ( 3 ) ( a ) ( I V )

C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  8 AC L e v e l  

W h i c h  A r e  A u t h o r i z e d  U n d e r  t h e  I m p l i e d  C o n s e n t  L a w :

B l o o d :  Y es  ( A l e .  & D r u g s )  § 4 2 - 4 - 1 2 0 2 ( 3 ) ( a ) ( I I )  6 ( I I I )

U r i n e :  Y es  ( F o r  D r u g s  o n l y )  § 4 2 - 4 - 1 2 0 2 ( 3 ) ( a ) ( I I I )

O t h e r :  S a l i v a  ( F o r  O r u g s  o n l y )  § 4 2 - 4 - 1 2 0 2 ( 3 ) ( a * ( I I I )

' T h i s  S t a t e ' s  i l l e g a l  p e r  se  l a w  a l s o  ma kes  i t  an  o f f e n s e  t o  o p e r a t e  a m o t o r  v e h i c l e  w i t h  l  

b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0  o r  m o r e .2
A " d r u g "  i s  d e f i n e d  a s  e i t h e r  a s u b s t a n c e ,  t h a t  i s  i n t e n d e d  t o  c u r e  o r  p r e v e n t  d i s e a s e ,  l i s t e d  

i n  t h e  U . S .  P h a r m a c o p o e i a ,  o r  a c o n t r o l l e d  s u b s t a n c e ;  s ee  § § 1 2 - 2 7 - 3 0 3 ( 7 )  & - ( 1 3 )  and 

4 2 - 4 - 1 2 0 2 ( 1 } ( d ) .
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STATE:
General Reference:

FLORIDA

F l o r i d a ' S t a t u t e s  A n n o t a t e d

B a s i s  f o r  a DWI C h a r g e :

S t a n d a r d  DWI O f f e n s e :

I l l e g a l  P e r  Se Law ( B A C / B r A C  L e v e l ) :  

P r e s u m p t i o n  (BAC L e v e l ) :

T y p e s  o f  D r u g s / D r u g s  and  A l c o h o l :

O t h e r

U n d e r  t h e  i n f l u e n c e  o f  a l c o h o l i c  b e v e r a g e s 1 
§ 3 1 6 . 1 9 3 ( 1 ) ( a )

U . 1 0 12,2 § § 3 1 6 . 193(  1 ) ( b )  & 3 1 6 . 1 9 3 2 ( b )  1

N on e

U n d e r  t h e  i n f l u e n c e  o f  a C o n t r o l l e d  

S u b s t a n c e / C h e m i c a l  S u b s t a n c e  l i s t e d  i n  § 3 7 7 . 1 1 1  

§ § 3 1 6 . 1 9 3 ( 1 ) ( a )  & 3 1 6 . 1 9 3 1

1)  A B A C / B r A C  l e v e l  o f  0 . 1 0 ^  i s  p r i m a  f a c i e  

e v i d e n c e  o f  d r i v i n g  u n d e r  t h e  i n f l u e n c e  

§ 3 1 6 . 1 9 3 ^ ( 2 ) ( c )

2 )  See t h e  S p e c i a l  N o t e  b e l o w .

3 )  F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O p e r a t o r s ,  s ee  

p .  3 - 1 0 0 .

4 )  A p e r s o n  a r r e s t e d  f o r  a OWI o f f e n s e  c a n n o t  be 

r e l e a s e d  f r o m  c u s t o d y  u n t i l  ( 1 ) t h e y  a r e  no 

l o n g e r  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  o r  o t h e r  

c h e m i c a l  s u b s t a n c e ,  x2 )  t h e i r  BAC l e v e l  i s  l e s s  

t h a n  0 . 0 5  o r  ( 3 )  e i g h t  ( 8 ) h r s  h a v e  e l a p s e d  f r o m  

t h e  t i m e  o f  t h e i r  a r r e s t .  5 3 1 6 . 1 9 3 ( 9 )

' T h e  o f f e n s e  o f  " d r i v i n g  u n d e r  t h e  i n f l u e n c e "  i n c l u d e s  ( 1 ) d r i v i n g  u n d e r  t h e  i n f l u e n c e  o f  

a l c o h o l i c  b e v e r a g e s  o r  ( 2 )  d r i v i n g  w i t h  a  b l o o d  o r  b r e a t h  l e v e l  o f  0 . 1 0  o r  m o r e .  See 

§ 3 1 6 . 1 9 3 ( 1 ) ( a )  & ( b )  a n d  S t a t e  v .  R o l l e ,  5 6 0  S o . 2 d  1 1 54  ( F l a .  1 9 9 0 ) .

T h i s  S t a t e ' s  i l l e g a l  p e r  se l a w  a l s o  m a k e s  i t  a n  o f f e n s e  t o  o p e r a t e  a m o t o r  v e h i c l e  w i t h  a 

b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0  o r  m o r e .  T he  s t a n d a r d  d e f i n i t i o n s  o f  BAC and 8 rAC 

a r e  u s e d ;  s e e  § 3 1 6 . 1 9 3 2 ( b ) 1.

S t a n d a r d :  P e r c e n t  b y  w e i g h t  o f  a l c o h o l  i n  e i t h e r  t h e  b l o o d  o r  b r e a t h .  § 3 1 6 . 1 9 3 4 ( 2 ) ( c )

S p e c i a l  N o t e :  A j u r y  i n s t r u c t i o n ,  t h a t  w as  b a s e d  o n  a v e r b a t i m  r e a d i n g  o f  § 3 1 6 . 1 9 3 4 { 2 ) ( c ) ,  was

h e l d  t o  b e  u n c o n s t i t u t i o n a l  i n  t h a t  i t  c r e a t e d  a  m a n d a t o r y  " i r r e b u t t a b l e "  p r e s u m p t i o n  t h a t  

s h i f t e d  t h e  b u r d e n  o f  p r o o f  o f -  t h e  DWI o f f e n s e  t o  t h e  d e f e n d a n t ;  s ee  W i l h e l m  v .  S t a t e ,  568  

S o . 2 d  1 ( F l a .  1 9 9 0 ) .  N o t w i t h s t a n d i n g  t h i s  c a s e ,  t h e  s t a t u t o r y  l a n g u a g e  i t s e l f  h a s  b e en  h e l d  

c o n s t i t u t i o n a l  i n  a  p r i o r  d e c i s i o n ;  see  S t a t e  v .  R o l l e ,  5 6 0  S o . 2d 1154 ( F l a .  1 9 9 0 ) .  Not ' . * :  A

F e d e r a l  c o u r t  h a s  h e l d  i n  s i m i l a r  c i r c u m s t a n c e s  t h a t  t h e r e  was  no c o n s t i t u t i o n a l  i n f i r m i t y .  

H o w e v e r ,  t h e  F e d e r a l  c o u r t  d i d  e x p r e s s  i t s  c o n c e r n  t h a t  a j u r y  c o u l d  be c o n f u s e d  w i t h  t h e  t e r m  

" p r i m a  f a c i e " .  D e s p i t e  t h i s  c o n c e r n ,  t h e  c o u r t  f e l t  t h a t  no  u n c o n s t i t u t i o n a l  m a n d a t o r y  

p r e s u m p t i o n  h a d  b e e n  c r e a t e d  when t h i s  i n s t r u c t i o n  was  v i e w e d  i n  c o n j u n c t i o n  w i t h  t h e  o t h e r  

j u r y  i n s t r u c t i o n s  t h a t  w e r e  g i v e n .  See S a n t i a g o  S a n c h e z  O e f u e n t e s  v .  D u g g e r ,  9 2 3  F . 2 d  801 

( 1 1 t h  C i r .  1 9 9 1 ) .
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STATE - Florida

Chemical Breath Tests for BAC/BrAC LpvpI :

P r e l i m i n a r y  B r e a t h  T e s t  Law:  

I m p l i e d  C o n s e n t  L a w :

A r r e s t  R e q u i r e d  ( Y e s / N o ) :

Ho

Y e s  § 3 1 6 . 1 9 3 2 ( 1 ) ( a )  N o t e :  U n d e r

§ 3 1 6 . 1 9 3 2 (  1 ) ( c ) , an  a r r e s t  i s  n o t  a p r e r e q u i s i t e  

t o  t h e  t a k i n g  o f  a  b l o o d  s a m p l e  i f  t h e  d r i v e r  i s  

t a k e n  t o  a m e d i c a l  f a c i l i t y  f o r  t r e a t m e n t  as  a 

r e s u l t  o f  a n  a c c i d e n t .  See Ken so n  v .  S t a t e ,  577  

S o . 2d  6 9 4  ( F l a . A p p .  3 D i s t .  1 9 9 1 ) .

I m p l i e d  C o n s e n t  Law A p p l i e s  t o  

D r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m c i a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

Y e s  § 3 1 6 . 1 9 3 2 ( 1 ) ( a )

Y e s  ( C r i m i n a l  C a s e s )  § § 3 1 6 . 1 9 32C 1 ) ( a )  i  

3 1 6 . 1 9 3 2 ( 1 ) ( b )

A  . b l o o d  t e s t  ma y  b e  g i v e n  a d r i v e r  w i t h o u t  t h e i r  

c o n s e n t  o n ! v  i f  t h e y  h a v e  b e en  i n v o l v e d  i n  an  

a c c i d e n t  r e s u l t i n g  i n  e i t h e r  d e a t h  o r  s e r i o u s  

b o d i l y  i n j u r y .  See § 3 1 6 . 1 9 3 3 ( 1 )  and  C a r b o n e  v .  

S t a t e ,  5 6 4  S o . 2 d  1 2 53  ( F l a . A p p .  4 D i s t .  1 9 9 0 ) ,  

a n d  S t a t e  v .  P e r e z ,  531 S o . 2d 961 ( F l a .  1 9 8 8 ) .

C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  BAC L e v e l  

W h j _ c h _ A r e _ A u t h o r i z e d  U n d e r  t h e  I m p l e d  C o n s e n t  L a w :

B l o o d :

U r i n e :

O t h e r :

Y e s - L i « i t « d  A b l o o d  t e s t ,  f o r  t h e  p u r p o s e s  o f  

i m p l i e d  c o n s e n t ,  may be may be t a k e n  o n l y  i f  t h e  

d r i v e r  a p p e a r s  f o r  t r e a t m e n t  a t  a m e d i c a l  

f a c i l i t y  a n d  t h e  a d m i n i s t r a t i o n  o f  a 

b r e a t h / u r i n e  t e s t  i s  i m p r a c t i c a l  o r  ' . m p o s s i b l e .  

§ 3 1 6 . 1 9 3 2 ( l ) ( b )

Y e s - L i n i i e d  U n d e r  § 3 1 6 . 1 9 3 2 ( 1 ) ( a ) , t h e r e  i s  an 

i m p l i e d  c o n s e n t  t o  s u b m i t  t o  a u r i n e  t e s t  f o r  

t h e  p u r p o s e  o f  d e t e c t i n g  t h e  p r e s e n c e  o f  

c o n t r o l l e d  s u b s t a n c e s .

N o n e

«>/v*

A d j u d i c a t i o n  o f  OWI  C h a r g e s :

M a n d a t o r y  A d j u d i c a t i o n  Law ( Y e s / H o ) :  

A n t i - P l e a  B a r g a i n i n g  S t a t u t e  ( Y e s / N o ) :

P r e - S e n t e n c i n g  I n v e s t i g a t i o n ' L a w  ( P S I )  

( Y e s / N o ) :

Y e s  A p p l i e s  o n l y  t o  DWI m a n s l a u g h t e r / v e h  

h o m i c i d e  o f f s ;  s e e  § 3 1 6 . 6 5 6 .

Y e s  O n l y  a p p l i e s  i f  BAC l e v e l  i s  0 . 2 0  o r  mo^e 

o r  f o r  OWI m a n s l a u g h t e r / v e h  h o m i c i d e  o f f s ;  s e e  

§ 3 1 6 . 6 5 6 .

Y e s  A p e r s o n  c o n v i c t e d  o f  a DWI o f f e n s e  may be 

r e f e r r e d  t o  s u b s t a n c e  a b u s e  e v a l u a t i o n ;  s ee  

§ 3 1 6 . 1 9 3 ( 5 ) .

T
The i m p l i e d  c o n s e n t  l a w ,  a s  a p p l i e d  t o  d r i v i n g  w h i l e  u n d e r  t h e  i n f l u e n c e  o f  d u r g s ,  p r o v i d e s  

o n l y  f o r  t h e  t e s t i n g  o f  u r i n e .
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B a s i s  f o r  a OWI C h a r g e :

S t a n d a r d  OWI O f f e n s e :

I l l e g a l  P e r  Se Law ( B A C / S r A C  L e v e l ) :  

P r e s u m o t i o n  (BAC L e v e l ) :

T y p e s  o f  D r u g s / D r u g s  a n d  A l c o h o l :

STATE:
General Reference:

O t h e r ;

C h e m i c a l  5 r ° a t h  T e s t s  f o r  B AC / B rA C  Leve*1 :

P r e l i m i n a r y  B r e a t h  T e s t  Law;

I m o l i e d  C o n s e n t  L a w:

A r r e s t  R e q u i r e d  ( Y e s / M o ) :

I m p l i e d  C o n s e n t  Law A p p l i e s  t o  

O r u o s  ( Y e s / M o ) :

R e f u s a l  t o  S u b m i t  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

IDAHO

G e n e r a l  Laws o f  I d a h o  A n n o t a t e d

U n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  5 i 3 - 3 Q Q 4 (  1 ) ( a ) 

0 . 1 0 ' 5 1 8 - 3 0 0 4 ( 1 ) ( a )

None

U n d e r  t h e  i n f l u e n c e  o f  ( 1 )  A n y  D r u g ,  ( Z )  

I n t o x i c a t i n g  S u b s t a n c e  o r  ( 3 )  a C o m b i n a t i o n  o f  

A n y  D r u g  and A l c o h o l  5 5 1 8 - 3 0 0 4 ( i ) ( a )  5 

1 8 - 8 0 0 4 ( 5 )

f o r  C o m m e r c i a l  M o t o r  V e h i c l e  O c e r a t o r s .  see 

b e l o w .

No

Y e s  5 1 8 - 8 0 0 2 ( 1 )

Y e s  ( C r i m i n a l  C a s e s )  S t a t e  v .  B o c k ,  32 s  P . 2d 

1065 ( 1 9 5 3 )

U n d e r  § 1 8 - 3 0 0 2 ( 6 ) ( b ) , a l a w  e n f o r c e m e n t  o f f i c e r  

may o r d e r  a " q u a l i f i e d  p e r s o n "  t o  w i t h d r a w  b l o o d  

f r o m  a d r i v e r  f o r  e v i d e n t i a l  p u r p o s e s  i n  c ase s  

w h e r e  t h e r e  i s  p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  

s u c h  d r i v e r  h a s  c o m m i t t e d  e i t h e r  a OWI 

a g g r a v a t e d / h o m i c i d e  o f f e n s e .  Comment :  ‘ h i s

p r o v i s i o n  a p p e a r s  t o  a l l o w  l a w  e n f o r c e m e n t  

o f f i c e r s  t o  o b t a i n  a b l o o d  s a m p l e  v i a  f o r c e .

' T h i s  S t a t e ' s  i l l e g a l  p e r  s e  l a w  a l s o  makes  i t  an  o f f e n s e  t o  o p e r a t e  a m o t o r  v e h i c l e  w i t h

e i t h e r  ( 1 ) a b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0  o r  m o r e  o r  ( 2 ) a u r i n e  a i c o h o l

c o n c e n t r a t i o n  o f  0 . 1 0  o r  m o r e .2
The p o l i c e  n e e d  o n l y  " r e a s o n a b l e  g r o u n d s "  o f  a OWI o f f  b e f o r e  t h e  i m p l i e o  c o n s e n t  l a w  i s  

a p p l i c a b l e ;  s e e  § 1 8 - 8 0 0 2 ( 1 ) .  H o w e v e r ,  § 1 8 - 8 0 0 2 ( 4 ) ( b )  a p p e a r s  t o  i n d i c a t e  t h a t  " p r o b a b l e  c a u s e "  

i s  n e e d e d .

DWI O f f e n s e s  a n d  C o m m e r c i a l  M o t o r  V e h i c l e s  ( C M V ) / C o « » n e r c i a l  D r i v e r ' s  L i c e n s e s  ( C D L ) :  A p e r s o n

i s  " d i s q u a l i f i e d "  f r o m  o p e r a t i n g  a CM’/  f o r  I y r .  ( m a n d . )  ( 3  y r s  ( m a n d . )  i f  t r a n s p o r t i n g

h a z a r d o u s  m a t e r i a l s )  i f ,  w h i l e  d r i v i n g  a CMV. t h e y  ( 1 )  h a v e  a 8 A C / 8 r A C / " S o d i  1 y S u b s t a n c e "  l e v e l  

o f  0 . 0 4  o r  m o r e ,  ( 2 )  a r e  u n d e r  t { i e  i n f l u e n c e  o f  a l c o n o i  o r  a c o n t r o l l e d  s u b s t a n c e  o r  ( 31  r e f u s e  

t o  s u b m i t  t o  a c h e m i c a l  t e s t  f o r ’ ar. a l c o h o l  c o n c e n t r a t i o n .  F o r  e i t h e r  ( 1 )  a subseouen t
v i o l a t i o n  o r  ( 2 ) a c o m b i n a t i o n  o f  t w o  o r  m o r e  v i o l a t i o n s  o f  a n y  o f  t h e  a o o v e  l i s t e d  i t e m s ,  t h e

" d i s a u a l i f i c a t i o n "  i s  f o r  l i f e  (m a n e . ) ,  p p e r s o n ,  who o p e r a t e s  a CMV w i t h  an a l c o h o l  

c o n c e n t r a t i o n  o f  0 . 0 4  o r  m o r e  o r  w h i l e  u n d e r  the- i n f l u e n c e  o f  a l c o h o l / d r u g s . i s  s u b j e c t  t o  OWI 

c r i m i n a l  s a n c t i o n s .  I n  a d d i t i o n ,  a CMV o p e r a t o r  who has  a n y  " d e t e c t a b l e "  a m o u n t  o f  a l c o h o l  i n  

t h e i r  s y s t e m  m u s t  b e  p l a c e d  " o u t - o f - s e r v i c e "  f o r  2 4  h o u r s .  See j § 4 Q - 1 Q 5 ( 6 )  , 4 9 _ | ( ) A ( 9 ) .  .1 9 - 3 3 5  
( R e f e r e n c e  i s  made t o  4 9  CFR p a r t  3 3 3 . ) ,  1 8 - 3 0 0 2 ( 3 ) ( a ) , 13—3 0 0 4 ( 1 ) ( b )  & ( 6 ) ,  1 5 - c Q 0 4 ( 4 j  and 

1 8 - 8 0 0 5 ( 2 )  a ( 3 ) .
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STATE - Idaho

C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  BAC L e v e l

W h i c h  A r e  A u t h o r i z e d  U n d e r  t h e  I m o l i e d  C o n s e n t  Law:

B l o o d : Y es  § 5 1 3 - 3 0 0 2 ( 1 )  & 1 8 - 8 0 0 4

U r i n e : Y es  § 5 1 8 - 5 0 0 2 ( 1 )  & 1 8 - 8 0 0 4

O t h e r : None

A d i u d i c a t i o n  o f  OWI C h a r o e s :

M a n d a t o r y  A d j u d i c a t i o n  Law ( Y e s / M o ) : No

A n t i - P l e a  B a r g a i n i n g  S t a t u t e  ( Y e s / N o ) : No

P r e - S e n t e n c i n o  I n v e s t i g a t i o n  Law ( P S I )

( Y e s / H o ) : Y es  ( A l c o h o l  E v a l u a t i o n )  § 1 3 - 3 0 0 5 i 9 )

S a n c t i o n s  f o r  R e f u s a l  t o  S u b m i t  t o  a

C h e m i c a l  T e s t :

R e f u s a l  t o  T a k e  a P r e l i m i n a r y  B r e a t h  T e s t :

C r i m i n a l  S a n c t i o n s  ( F i n e / J a i l ) : N / A

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n

( S u s p / R e v ) : N / A

O t h e r : N / A

R e f u s a l  t o  T a k e  I m o l i e d  C o n s e n t

C h e m i c a l  T e s t :

C r i m i n a l  S a n c t i o n  ( F i n e / J a i l ) : No

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n

( S u s p / R e v ) : 1 s t  R e f u s a l - 1 8 0  d y s  s u s p  ( m a r . d ! :  2nd  R e f u s a l

- ( w / n  5 y r s ) - l  y r  s u s p  ( m a n d )  5 1 3 - S 0 Q 2 ( 3 ) ( c ) ,

( 4 ) ( b )  a ( 4 ) ( c )

O t h e r : None

S a n c t i o n s  F o l l o w i n g  a C o n v i c t i o n  f o r  a OWI O f f e n s e :

C r i m i n a l  S a n c t i o n s :  

I m p r i s o n m e i i i :

M a n d a t o r y  M i n i m u m  T e r m :

1 s t  o f f  M i s d - N o t  m o r e  t h a n  6  b o s ;  2 nd o f f  ( w / n  5 

y r s )  M i s d - 1 0  d y s  t o  1 y r ;  3 r d  I  s ub  o f f  ( w / n  5 

y r s )  o r  4 t h  o r  s u b ,  o f f  ( w / n  10 y r s )  F e l o n y - H o t  

m o r e  t h a n  5 y e a r s  A g g r a v a t e d  OWI w h e r e  t h e r e  i s  

b o d i l y  h a r m /  d i s f i g u r e m e n t - N o :  m o r e  t h a n  5 

y e a r s  See § § 1 8 - 8 0 0 5  & 1 8 - 8 0 0 6 .

1 s t  o f f  M i s d - N o n e ;  2n d  o f f  ( w / n  5 y r s )  M i s r i -  

d y s  ( m u s t  s e r v e  4 8  c o n .  h r s ) ^ ; 3 r d  S s ub  o

10

( w / n  S y r s )  o r  4 t h  o r  s u b ,  o r ' f  ( w / n  10 y r s )  

F e l o n y - 3 0  d y s '  A g g r a v a t e d  DWI o f f  w h e r e  t h e r e  

i s  b o d i l y  h a r m / d i s f i g u r e m e n t - 3 0  d y s  See 

§ § 1 8 - 8 0 0 5  5 1 8 - 8 0 0 6 .

’ H i s t o r i c a l  N o t e :  U n d e r  A r t .  5 ,  §13  o f  t h e  S t a t e ' s  c o n s t i t u t i o n ,  t h e  l e g i s l a t u r e  may p r o v i d e

f o r  m a n d a t o r y  m i n i m u m  s a n c t i o n s .  T h i s  c o n s t i t u t i o n a l  p r o v i s i o n  i n d i r e c t l y  a b r o g a t e c  t h e  i d a h o  

S upr eme C o u r t ' s  d e c i s i o n  i n  S t a t e  v .  Mc Co y ,  4 8 6  P . 2d 247  ( I d a h o  1 9 7 1 ) ,  t h a t  had v o i d e d  a 

s t a t j t e  r e q u i r i n g  m a n d a t o r y  s a n c t i o n s .
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STATE:
General Reference:

I L L I N O I S

S m i t h / H u r d  I l l i n o i s  A n n o t a t e d  S t a t u t e s

Ba s i s  f o r  a OWI C h a r g e :

S t a n d a r d  OWI O f f e n s e :

I l l e g a l  P e r  Se Law ( B A C / B r A C  L e v e l ) :

P r e s u m p t i o n  ( BAC L e v e l ) :

T y p e s  o f  O r u o s / O r u g s  a n d  A l c o h o l :

O t h e r :

C h e m i c a l  B r e a t h  T e s t s  f o r  8 A C / 8 r AC L e v e l :

P r e l i m i n a r y  8 r e a t h  T e s t  Law;

I m p l i e d  C o n s e n t  Law:

A r r e s t  R e q u i r e d  ( Y e s / N o ) :

I m p l i e d  C o n s e n t  Law A o p i i e s  t o  

O r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

U n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  C h .  957, .

I l l  1 - 5 0 1 ( a )  ( 2 )

O . i o '  o r  A n y  A m o u n t  o f  C a n n a b i s / C o n t r o l l e d  

S u b s t a n c e * -  Ch.  95 / . ,  I l l  1 -501 ( a )  ( 1 )  4 ( 5 )

0 . 1 0  Ch.  95 / . ,  11 1111 -50 1 . 2 ( 51 ( 3 )  4 1 1 - 5 0 1 . 6 ( e ) ( 3 )  

U n d e r  t h e  i n f l u e n c e  o f  ( 1 )  A ny  D r u g  o r  ( 2 )  a 

C o m b i n a t i o n  o f  A ny  O r u g  and A l c o h o l  See Ch.

9 5 ’/ . ,  I l l  1 -501 ( a ) ( 3 )  4 ( 4 ) .

F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O p e r a t o r s  see  p .  

3 - 1 4 7 .

Y e s - L i m i t e d 3 Ch.  9 5 ” , 1111-501.5

Y e s  C h .  95/1,  1111-501 . 1  See t h e  S p e c i a l  N o t e  

b e l o w .

Y es  C h .  95 / . ,  1111-501 . 1  ( a )

Y e s  ( C r i m i n a l  C a s e s )  See Ch.  9511.

1 ( 1(11 -501 . 2 ( c )  & 1 1 - 5 0 1 . 6 ( f )  and P e o p l e  v .

T h o m a s ,  553 N . E . 2 d  63 6  ( H l . A p p .  2 O i s t .  1 5 9 0 ) .

A BAC ( b l o o d  t e s t )  t e s t  may be t a k e n  b y  f o r c e  

f o r  a OWI o f f e n s e  ( i n j u r y  o r  non i n j u r y  r e l a t e d )  

a s  l o n g  as t h e  p o l i c e  have  " p r o b a b l e  c a u s e "  o f  

s u c h  o f f e n s e .  See P e o p l e  v .  B y r d .  5 7 4  N . E . Z d  

12 69  ( I l l . A p p .  4 O i s t .  1 9 9 1 ) , -  and  P e o p l e  v .

Y a n t ,  570  N . E . 2 d  3 ( I l l . A p p .  2 O i s t .  1 9 9 1 ) .

T h i s  S t a t e ' s  i l l e g a l  p e r  se  l a w  a l s o  m a k e s  i t  a n  o f f e n s e  t o  o p e r a t e  a m o t o r  v e h i c l e  w i t h  a 

b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0  o r  m o r e .  Ch .  95 ) ! ,  1 ( 1 1 - 5 0 1 . 2 ( a ) ( 5 )

As f o u n d  i n  t h e  b l o o d  o r  u r i n e  " r e s u l t i n g  f r o m  u n l a w f u l  u se  o r  c o n s u m p t i o n . "  95 ! ! ,

1(11-501 ( a ) ( 5 )

B e f o r e  a PBT c a n  be  a d m i n i s t e r e d ,  a l a w  e n f o r c e m e n t  o f f i c e r  m u s t  h a v e  p r o b a b l e  c a u s e  t o  

b e l i e v e  t h a t  t h e  d r i v e r  i s  v i o l a t i n g  t h e  OWI l a w .  The t e s t  i s  g i v e n  p r i o r  t o  an a c t u a l  OWI 

a r r e s t  f o r  t h e  p u r p o s e  o f  a s s i s t i n g  t h e  o f f i c e r  i n  d e t e r m i n i n g  w h e t h e r  t o  r e q u i r e  a c h e m i c a l  

( e v i d e n t i a r y )  t e s t  u n d e r  t h e  i m p l i e d  c o n s e n t  l a w .

H i s t o r i c a l  N o t e :  U n d e r  C h .  95 ! ! .  I l l  1 - 5 0 1 . 6 ( a ) , w h i c h  i s  now v o i d ,  a l a w  e n f o r c e m e n t  o f f i c e r

c o u l d  r e q u e s t  t h a t  a p e r s o n ,  v i a  " i m p l i e d  c o n s e n t " ,  s u b m i t  t o  a c n e m i c a l  t e s t  o f  t h e i r  b l o o d ,  

b r e a t h  o r  u r i n e  f o r  a l c o h o l  o r  d r u g  c o n t e n t  b a s e d  o n ! v  on  " p r o b a b l e  c a u s e "  t h a t  t h e  p e r s o n  was 

r e s p o n s i b l e  f o r  an a c c i d e n t  t h a t  r e s u l t e d  i n  e i t h e r  an i n j u r y  o r  a d e a t h .  T h e r e  was  no 

r e q u i r e m e n t  t h a t  t h e r e  be " p r o b a b l e  c a u s e "  o f  a n  o f f e n s e  ( e . g .  O W I ) .  B ecau se  o f  t h i s  

d e f i c i e n c y ,  t h e  I l l i n o i s  S up r eme  C o u r t  d e c l a r e d  C h .  9 5 / i ,  11 11 - 501 . 6  u n c o n s t i t u t i o n a l  u n d e r  b o t h

t h e  S t a t e  a n d  F e d e r a l  c o n s t i t u t i o n s .  K i n g  •/ .  R y a n ,  S e c r e t a r y  o f  S t a t e ,   N . E . Z o  ____  ( 1 1 1 .

1 9 92 )  ( 1 9 9 2  1 1 1 .  L E X I S  198)  The s a n c t i o n s  f o r  r e f u s a l  t o  s u b m i t  t o  t h i s  t e s t  w e r e  t h e  same as 

f o r  r e f u s a l  u n d e r  t h e  r e g u l a r  i m p l i e d  c o n s e n t  l a w .  C h .  95'/ !, 1 l 1 I 6 - Z 0 6 ( a ) { 3 )  4 1 1 - 5 0 1 . 1
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STATE - Illinois

C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  BAC L e v  

W h i c h  A r e  A u t h o r i z e d  U n d e r  t h e  I m o l i e d  C o n s e n t

3 1 o o d :

U r i n e :

O t h e r :

A d j u d i c a t i o n  o f  OWI C h a r g e s :

M a n d a t o r y  A d j u d i c a t i o n  Law ( Y e s / N o ) :  

A n t i - P l e a  8 a r r . a i n i n g  S t a t u t e  ( Y e s / M o ) :  

P r e - S e n t e n c i n j  I n v e s t i g a t i o n  Law ( P S D  

( Y e s / N o ) :

S a n c t i o n s  f o r  R e l u s a l  t o  S u b m i t  t o  a 

C h e m i c a l  T e s t :

R e f u s a l  t o  Ta! :e a P r e l i m i n a r y  8 r e a t h  T e s t : 

C r i m i n a l  S a n c t i o n s  ( F i n e / J a i l ) :  

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n  

( S u s p / R e v ) :

O t h e r :

R e f u s a l  t o  Ta ke  I m p l i e d  C o n s e n t  

C h e m i c a l  T e s t :

C r i m i n a l  S a n c t i o n  ( F i n e / J a i l ) :  

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n  

(S s p / R e v ) :

O t h e r :

C r i m i n a l  S a n c t i o n s :  

I m p r i  s c n m e n t •

1
L a w :

Y es  C h .  92 / . ,  1111-501. 1 

Y es  C h .  95/1.  111 1 - 5 01  .1 

H one

No

N o '

Y es  C h .  95 / . ,  1 ( 1 1 - 5 0 1 ( e )

N one

N one

N one

None

1 s t  r e f u s a l - S u s a  f o r  6 mos ( N o t e :  A J u d i c i a l

O r i v i n g  P e r m i t  i s  a v a i l a b l e :  see  F o o t n o t e  No .  2 
( u n d e r  A d m i n ,  p e r  s e )  on p .  3-145 f o r  d e t a i l s . )  

A l s o ,  r e s t r i c t e d  d r i v i n g  p r i v i l e g e s  a r e  

a v a i l a b l e  u n d e r  95/., '.1 6 -206 'c ) ( 2 1 ; s u b s e q u e n t7
r e f u s a l s  ( w / n  5 y r s ) - S u s p  f o r  2 y r s ;  (6  n o s  

m a n d a t o r y ;  a r e s t r i c t e d  l i c e n s e  - a y  be i s s u e d  

a f t e r  t h i s  6 m o n t h  p e r i o d . )  See F o o t n o t e  No .  4 
on  p .  3 -146 . Ch.  95/., 1I1I6-Z06( c ' ' 3 ) .  £ -2 06 .1 ,  
6 -20 8 .1  and 11-501.1 
N one

1 s t  & 2 n d  o f f s  ( C l a s s  A m i s d ) - t c 33  t h a n  1 y r ;  

svib s c c u e  i t  o f f s 3 ( C l a s s  4 f e l o n y . ' - 1 - 3  y r s  Ch.  

3 8 ,  11111005-8-1 ( a ) ( 7 )  4  1 0 0 5 - 8 - 3 ( a ) ( 1 )  and  Ch.  

9 5 ’/ . ,  11 11 -501 .  See F o o t n o t e  Ho .  2 o n  o .  3 - 1 4 5 .

N o t e ;  A d e f e n d a n t  c a n n o t  o b t a i n  d e f e r r e d  j u d g e m e n t  an d  be p l a c e d  on  s u p e r v i j ' - : - .  i f  w i t h i n  t h e  

p a s t  10 y e a r s  t h e y  h a v e  e i t h e r  ( 1 )  b e en  c o n v i c t e d  o f  OWI ,  ( 2 )  p l e a d e d  g u i l t y  t c  o r  s t i m u l a t e d  

f a c t s  s u p p o r t i n g  t h e  c o n v i c t i o n  o f  a OWI o f f  c h a r g e  o r  ( 3 )  r e c e i v e d  s u p e r v i s i o n  • o r  a o r i o r  OWI

o f f .  C h .  3 8 ,  11111005-8-1 ( c )  and 1 0 0 5 - 6 - 1  ( d ) )

3 0 r  a r e f u s a l  w h e r e  t h e  p e r s o n  h a s  had  a p r e v i o u s  OWI o f f e n s e  c o n v i c t i o n  o r  a d r ' * ' .  p e r  se 

v i o l a t i o n  ( w / n  5 y r s ) .  C h .  9 5 / i ,  1111-500

3 T h i s  o f f e n s e  i s  d e f i n e d  as  " A g g r a v a t e d  D r i v i n g  U n d e r  t h e  I n f l u e n c e  o f  A l c o h o l  c r  O r u c s  o r  a

C o m b i n a t i o n  o f  8 o t h " .  Ch .  9 5 f t .  I I 11 —5 0 1 ( d )
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IN D I A N A

B u r n ' s  I n d i a n a  S t a t u t e s  A n n o t a t e d

B a s i s  f o r  a DWI C h a r g e : 

S t a n d a r d  DWI O f f e n s e

I l l e g a l  P e r  Se Law (BAC L e v e l )

° r e s u m p t i o n  (BAC L e v e l ) :

i v p e s  o f  O r u g s / O r u g s  and A l c o h o l :

O t h e r :

C h e m i c a l  B r e a t h  T e s t s  f o r  BAC L e v e l :

P r e l i m i n a r y  8 r a a t h  T e s t  L a w:

I m p l i e d  C o n s e n t  La w:

A r r e s t  R e q u i r e d  ( Y e s / N o i :

I m p l i e d  C o n s e n t  Law A p p l i e s  t o  

O r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

O p e r a t i r g  a v e h i c l e  w h i l e  i n t o x i c a t e d  

I C 9 - 3 0 - 3 - 2  ( T h e  t e r m  " i n t o x i c a t e d "  i s  d e f i n e d  

as  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l ,  d r u g s ,  e t c . ;  

s e e  I C 9 - 1 2 - 2 - 3 6 . )

O . i o '  I C 9 - 3 0 - 5 - 1 ( a )  o r  A ny  A m o u n t  o f  a 

C o n t r o l l e d  S u b s t a n c e "  I C 9 —30—5 —1( b )

0.103
U n d e r  t h e  i n f l u e n c e  o f  ( 1 )  A n y  O r u g .  ( 2 )  a 

C o n t r o l l e d  S u b s t a n c e  o r  ( 3 )  Any  C o m b i n a t i o n  o f  

A l c o h o l  and  O r u g s  I C 9 - 3 0 - 5 - 2  4  I C 9 —13—2 —36 

0 . 1 0  BAC i s  a l s o  p r i m a  f a c i a  e v i d e n c e  o f  

i n t o x i c a t i o n .  I C 9 —13—2 —131 

See F o o t n o t e  N o .  4  c o n c e r n i n g  s c h o o l  bus 

o p e r a t o r s .

F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O p e r a t o r s ,  see  p .  

3 - 1 5 6 .

No ( N o t e :  PBT l a w ,  f o r m a l l y  I C 9 - 4 — . 5 - 3 ,

r e p e a l e d  b y  P . L .  143 e n a c t e d  i n  1 9 3 3 . )

No ( A  r e q u e s t  f o r  a t e s t  m u s t  be b a t e d  cr. 

p r o b a b l e  c a u s e .  H o w e v e r ,  an a c t u a l  a r r e s t  i s  

n o t  r e q u i r e d .  See I C 9 - 3 0 - 6 - 2  and  C l a r k  •/.

S t a t e ,  37 2  N . E , 2 d  185 ( I n d .  1 9 7 8 ) . )

Y e s  I C 9 - 3 0 - 6 - 2

Yes  ( C r i m i n a l  4  C i v i l  C a s e s )  I C 9 - 3 0 - S - 3 ( b )

I n  a c c i d e n t s  w h e r e  t h e r e  has  b e en  e i t h e r  e 

f a t a l i t y  o r  a s e r i o u s  i n j u r y ,  a b l o o d  s a m p l e  may 

be o b t a i n e d  f r o m  a d r i v e r  s u s p e c t e d  o f  OWI v i a  

f o r c e .  I C 9 - 3 0 - 6 - 6 ( g )

' s t a n d a r d :  P e r c e n t  by  w e i g h t  o f  a l c o h o l  i n  t h e  b l o o d .  I C 9 - 3 0 - 5 - 1 ( a ?

“ T h i s  S t a t e ' s  i l l e g a l  p e r  se l a w  a l s o  m a k e s  i n  a n  o f f e n s e  ( C l  C m i s d !  f o r  a o e r s o n  t o  O D e ' S t e  a

r . o t s r  v e h i c l e  w i t h  a n y  a m o u n t  c f  a c o n t r o l l e d  s u b s t a n c e  i n  t h e i r  b l o o d .  E x c e p t i o n : I t  i s  a

d e f e n s e  t o  t h i s  o f f e n s e  i f  i t  i s  shown t h a t  t h e  d e f e n d a n t  was u s i n g  a c o n t r o l l e d  s u b s t - n r j  v i a

a v a l i d  p r e s c r i p t i o n .  I C 9 - 3 0 - 3 - 1 ! c )

° U n d e r  I C 9 —3 0 —5—1 5 f b ) ( 2 ) ,  a c h e m i c a l  t e s t  i n d i c a t i n g  a SAC l e v e l  o f  0 . 1 0  i s  t o  be  t a k e n  as a 

p r e s u m p t i o n  o f  s u c h  BAC l e v e l .

“ I t  i s  a C l a s s  A M i s d .  t o  c on s ume  e i t h e r  a l c o h o l  o r  a c o n t r o l l e d  s u b s t a n c e  w i t h i n  s i x  ( 5 )  h o u r ;  

o f  o p e r a t i n g  a s c h o o l  b u s .  I C 2 0 - 9 . 1 - 3 - 1 . 5  S a n c t i o n s :  J a i l - n o t  m o r e  t h a n  ! y r ;  f i n e - n o i  mo re  

t h a n  S 3 , 0 0 0 .  I C 3 S - 5 0 - Z - 7  4 I C 3 5 - 5 0 - 3 - 1
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NEBRASKA

R e v i s e d  S t a t u t e s  o f  N e b r a s k a  and  

N e b r a s k a  A d m i n i s t r a t i v e  Code ( NA C '

B a s i s  f o r  a OWI C h a r o e :

S t a n d a r d  OWI O f f e n s e :

I l l e g a l  P e r  Se Law ( 8 A C / 8 rAC L e v e l ) :  

P r e s u m p t i o n  ( SAC L e v e l ) :

T y p e s  o f  O r u g s / D r u g s  and A l c o h o l :  

O t h e r :

U n d e r  t h e  i n f l u e n c e  o f  a l c o h o l i c  l i q u o r  

§ 3 9 - 5 6 9 . 0 7 ! 1 ) ( a )

0 . 1 0 1 § 3 9 - 6 6 9 . 0 7 ( l ) ( b )  4 ( c )

N o n e

U n d e r  t h e  i n f l u e n c e  o f  A n y  O r u g  5 2 ? - 6 6 Q . 9 7 ( 1 ) ( a )  

F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O p e r a t o r s ,  see  p .  

3 - 2 8 7 .

C h e m i c a l  B r e a t h  T e s t s  f o r  B A C / B ^ a r  i . a y g ' i ;

P r e l i m i n a r y  B r e a t h  T e s t  Law:

I m p l i e d  C o n s e n t  La w:

A r r e s t  R e q u i r e d  ( Y e s / N o ) :

I m p l i e d  C o n s e n t  Law A p p l i e s  t o  

O r u g s  ( Y e s / N o ) :

R e f u s a l  t u  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

Y e s  § 2 9 - 6 6 9 . 0 8 ( 3 )

Y e s  § 3 9 - 6 6 9 . 0 8 ( 2 )

Y e s  § 3 9 - 6 6 9 . 0 8 ( 1 )

Y e s  5 3 9 - 6 6 9 . 0 3 ( 9 )  ( C r i m i n a l  C a s e s )  a n d  S t a t e  v .  

R o m e i l ,  2 0 “  N . W . Z d  573 ( 1 9 7 3 )

A d r i v e r ,  who ha s  be en  i n v o l v e d  i n  an a c c i d e n t  

a n d  w h e r e  t h e r e  i s  r e a s o n a b l e  g r o u n d s  t h a t  t h e  

d r i v e r  i s  OWI ,  may be r e q u i r e d  t o  s u b m i t  t o  a 

c h e m i c a l  t e s t  t o  d e t e r m i n e  i f  t h e y  * a v =  e i t h e r  

a l c o h o l  o r  d r u g s  i n  t h e i r  s y s t e m .  I * j u r y  o r  

d e a t h  i s  n c t _ a  p r e r e q u i s i t e  f o r  t h i s  

r e q u i r e m e n t . c  § 3 9 - 6 6 9 . 0 3 ( 9 )

C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  BAC L e v e 1 
W h i c h  A r e  A u t h o r i z e d  U n d e r  t h e  I m o l i e d  C o n s e n t  Law

• 8 1 o o d : 

U r i n e :  

O t h e r :

Y e s  § 3 9 - 6 6 9 . 0 8 ( 1 )  

Y e s  § 3 9 - 6 6 9 . 0 3 ( 1 )  

N on e

A d j u d i c a t i o n  o f  OWI C h a r g e s :

M a n d a t o r y  A d j u d i c a t i o n  Law ( Y e s / N o ) :  

A n t i - P l e a  B a r g a i n i n g  S t a t u t e  ( Y e s / N o ) :  

P r e - S e n t e n c i n g  I n v e s t i g a t i o n  Law ( P S D  

( Y e s / N o ) :

o
No"'

Ho

Y e s  A l c o h o l  a s s e s s m e n t  ( s c r e e n i n g :  f o r  e i t h e r  

a 1 s t  o f f e n d e r  o r  a s u b .  o f f e n d e r  who h a s  n o t  

r e c e i v e d  s u c h  an a s s e s s m ’ n t .  § 3 9 - 5 6 9 . 9 7 ( 8 )

T h i s  S t a t e ' s  i l l e g a l  p e r  s e  l a w  a l s o  m a k e s  i t  an  o f f e n s e  t o  o p e r a t e  a m o t o r  v e h i c ' e  w i t h  a 

b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0  o r  m o r e .  N o t e :  I l l e g a l  p e r  se  b a s e d  o r  a l c o h o l

c o n c e n t r a t i o n  i n  u r i n e  was  r e p e a l e d .  S e c .  J  o f  L . B .  291 e n a c t e d  i n  1992

s u r v i v i n g  d r i v e r  ( o r  p e d e s t r i a n  u n d e r  16 y e a r s  o l d ) ,  who i s  i n v o l v e d  i n  an a c c i d e n t  w h e r e  

t h e r e  ha s  b e e n  a f a t a l i t y ,  s h a l l  be  r e q u i r e d  t o  s u b m i t  t o  a BAC c h e m i c a l  t e s t .  The - e s u l t s  o f  

s u c h  t e s t ,  h o w e v e r ,  can  o n l y  be u s e d  f o r  s t a t i s t i c a l  p u r p o s e s .  § § 3 9 - 6 . 1 0 “ . 0 8  & 3 9 —f . 10*J.09  

“ N o t e :  U n d e r  § 2 9 - 3 6 0 4 ,  p r e t r i a l  d i v e r s i o n  o f  OWI r a s e s  i s  p r o h i b i t e d .

J " A  c o u r t  may  o r d e r  a p r e s e n t e n c e  i n v e s t i g a t i o n  i . i  a n y  c a s e . "  § 2 ? - Z 2 5 1 ( ? )  S ( 3 )
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NEVADA

N e v a d a  R ev . i sed  S t a t u t e s

3 a s i s  f o r  a DWI C h a r g e :

S t a n d a r d  DWI O f f e n s e :

I l l e g a l  P e r  Se L a v  ( B A C / B r A C  L e v e l ) :  

P r e s u m p t i o n  ( B A C / B r A C  L e v e l ) :

T y p e s  o f  D r u g s / D r u g s  and A l c o h o l :

O t h e r :

C h e m i c a l  B r e a t h  T e s t s  f o r  B A C / S r - C  L e v e l :

P r e l i m i n a r y  B r e a t h  T e s t  L a v :

I m p l i e d  C o n s e n t  Law:

A r r e s t  R e q u i r e d  ( Y e s / N o ) :

I m p l i e d  C o n s e n t  Law A p p l i e s  t o  

O r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

U n d e r  t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i c u o r  

§ 4 8 4 . 3 7 9 ( l ) ( a )

0 . 1 0 1S2 § § 4 3 4 . 0 1 3 5  S 4 S u . 3 7 9 (  1 ) ( b )

0 . 1 0  § 4 3 4 . 3 8 1 ( 2 ) ( c )  S ( 4 ) ( c )

U n d e r  t h e  i n f l u e n c e  o f  ( 1 )  A C o n t r o l l e d  

S u b s t a n c e .  ( 2 )  a C o m b i n a t i o n  o f  I n t o v ’ c a t i n g  

L i q u o r  and  a C o n t r o l l e d  S u b s t a n c e  o r  ( 2 )  Any  

C h e m i c a l ,  P o i s i o n ,  O r g a n i c  S o l v e n t  and  Any  

C ompound  o r  a C o m b i n a t i o n  o f  T h e s e .  § 4 3 4 . 3 7 9 ( 2 !

F o r  C o m m e r c i a l  M o t o r  

b e l o w .

V e h i c l e  Od 1

Yes § 4 8 4 . 3 8 2

No3 § 4 5 4 . 3 8 3 ( 1 )

Y es § 4 3 4 . 3 5 3 ( 1 )

Yes ( C r i m i n a l  C a s e s ) § 4 8 4 . 3 8 9

' T h i s  S t a t e ' s  i l l e g a l  p e r  se  l a w  a l s o  m a k e s  i t  an  o f f e n s e  t o  o p e r a t e  a m o t o r  v e h i c l e  - i t h  a

b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0  o r  m o r e .  § 4 8 4 . 0 1 3 5

S p e c i a l  N o t e :  S e c .  4 8 4 . 3 8 1 ( 1 )  p r o v i d e s  f o r  a p r e s u m p t i o n  r e l a t e d  t o  i l l = g a l  p e r  s e .  T h i s

p r o v i s i o n  s t a t e s  t h a t  : f  t h e  c h e m i c a l  t e s t  i n d i c a t e s  a BAC l e v e l  o f  0 . 1 0  o r  mo re  s u c h  r e s u l t

s h a l l  be " p r e s u m e d  t o  be no  l e s s  t h a n  t h e  a m o u n t  p r e s e n t  a t  t h e  t i m e  o f  t h e  a l l e g e d

v i o l a t i o n . "  A F e d e r a l  a p p e l l a t e  c o u r t  h a s  h e l d  t h a t  t h i * s t a t u t o r y  p r o v i s i o n  d o e s  no*. c r e a t e  

an u n c o n s t i t u t i o n a l  m a n d a t o r y  c o n c l u s i v e  p r e s u m p t i o n  o n  i t s  " f a c e " .  H o w e v e r ,  a S t a t e  t r i a l  

c o u r t  a p p l i e d  t h i s  p r e s u m p t i o n  as  i f  i t  w e r e  a m a n d a t o r y  c o n c l u s i v e  p r e s u m p t i o n .  Such 

a p p l i c a t i o n  was  h e l d  t o  be  u n c o n s t i t u t i o n a l .  M cL e an  v .  M o r a n ,  963  F . 2 d  1306  ( 9 t h  C i r .  1 9 9 2 '

30 n 1 y  " r e a s o n a b l e  g r o u n d s "  a r e  n e e d e d  n o t  an a c t u a l  a r r e s t .

DWI O f f e n s e s  a n d  C o m m e r c i a l  M o t o r  V e h i c l e s  ( C M V ) / C o i m > e r c i a l  D r i v e r ’ s  L i c e n s e s  ( C D L ) :  “ he

S t a t e ' s  P u b l i c  S e r v i c e  C o m m i s s i o n  a n d  D e p a r t m e n t  o f  M o t o r  V e h i c l e s  a n d  P u b l i c  S a f e t y  h a v e  

p r o m u l g a t e  r e g u l a t i o n s  t h a t  a d o p t  b y  r e f e r e n c e  4 9  CFR P a r t s  383 and 3 9 2 .  U n d e r  4 9  CFR § 3 8 3 . 3 1 ,  

a p e r s o n  i s  " d i s q u a l i f i e d "  f r o m  o p e r a t i n g  a CMV f o r  1 y r .  ( m a n d . )  ( 3  y r s  ( m a n d . )  i f  

t r a n s p o r t i n g  h a z a r d o u s  m a t e r i a l s )  i f ,  w h i l e  d r i v i n g  a CMV, t h e y  ( 1 )  h a v e  a BAC /B rA C i e v e i  o f  

0 . 0 4  o r  m o r e ,  ( 2 )  a r e  u n d e r  t h e  i n f l u e n c e  c f  a l c o h o l  o r  a c o n t r o l l e d  s u b s t a n c e  o r  ( 3 )  r e f u s e  t o  

s u b m i t  t o  a c h e m i c a l  t e s t  f o r  an a l c o h o l  c o n c e n t r a t i o n . F o r  e i t h e r  ( I )  a s u b s e q u e n t  v i p i a r - . p n  

o r  ( 2 5  a c o m b i n a t i o n  o f  t w o  o r  m o r e  v i o l a t i o n s  o f  a n y  o f  t h e  a b o v e  l i s t e d  i t e m s ,  t h e  

" d i s q u a l i f i c a t i o n "  i s  f o r  l i f e  ( r n a n c . ) .  U n d e r  4 g  CFR § 2 9 2 . 5 .  a CMV o p e r a t o r  who ha s  

" d e t e c t a b l e "  a m o u n t  o f  a l c o h o l  i n  t h e i r  s y s t e m  m u s t  be p i e c e d  " o u t - o f - s e r v i c e "  f o r  24 h o u r s .

I n  a d d i t i o n ,  i t  i s  m i s d e m e a n o r  t o  v i o l a t e  a r e g u l a t i o n .  The s a n c t i o n s  f o r  t h i s  o f f e n s e  a r e  a 

j a i l  t e r m  o f  n o t  m o r e  t h a n  6 mos a n d / o r  a f i n e  o f  a t  l e a s t  S I 00 ( m a n d . )  b u t  n o t  m o r e  t h a n  

S i , 0 0 0 .  N o t e :  A p e r s o n ,  who  v i o l a t e s  a r e g u l a t i o n ,  may  a l s o  be l i a b l e  f o r  a c i v i l  p e n a l t y  

w h i c h  i s  n o t  t o  e x c e e d  5 1 0 , 0 0 0 .  See § § 4 8 3 . 9 0 8 .  7 0 6 . 1 7 3 ,  7 0 6 . / S o  a 7 0 6 . 7 7 1 ,  MAC § 7 0 6 . 2 4 7  a n d  49 

USC A p p x  §2901  e t  s e q .
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HEW JERSEY

Mew J e r s e y  S t a t u t e s  A n n o t a t e d

B a s i s  f o r  a OWI C h a r g e :

S t a n d a r d  OWI O f f e n s e :

I l l e g a l  P e r  Se Law (BAC L e v e l ) :

P r e s u m p t i o n  (BAC L e v e l ) :

T y p e s  o f  O r u g s / D r u c s  and  A 1 c : h o :

O t h e r :

U n d e r  t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r  

5 3 9 : 4 - 3 0 ( a )  See t h e  S p e c i a l  M o t s  b e l o w .  

0 . 1 0 : ' 2 : ' - '  S 3 9 : a - 5 0 ( a ) U n d e r  71 Y e a r s  Q l d - 0 . 0 1

b u t  l e s s  t h a n  0 . 1 0 *̂ §2-9:J —5 0 . 1 J 

None

U n d e r  t h e  i n f l u e n c e  o f  ( 1 )  A N a r c o t i c  ( 2 )  A 

H a l l u c i n o g e n i c  O r u g  o r  ( 3 )  A H a b i t - P r o d u c i n g  

O r u g  § . : ? ; 4 - 5 0  ( a )

F o r  Comm. M o t o r  V e h i c l e  O p e r a t o r s ,  s e e  p .  3 - 3 1 6 .

C h e m i c a l  B r e a t h  T-’ S t s  f o r  SAC L e v s '

P r e l i m i n a r y  8 r e a t h  T e s t  Law:  

I m p l i e d  C o n s e n t  Law:
A r r e s t  R e q u i r e d  ( Y e s / M o i :

O r u g s  ( Y e s / M o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

No

P r o b a b l y  Y es  U n d e r  5 3 9 : 4 - 5 0 . 2 ( a ) , a d r i v e r ' s  

l i c e n s e  c a n  o n l y  be  r e v o k e d  w h e n  t h e  r e f u s a l  i s  

b a s e d  on an  a r r e s s .  H o w e v e r ,  s ee  § 3 9 : 4 - 5 0 . 2 ( a !  

w h e r e  o n l y  " r e a s o n a b l e  g r o u n d s "  seems t o  be 

r e q u i  r e d .

No

Y e s  ( C r i m i n a l  C a s e s )  S t a t e  v .  S t e v e r ,  527  A . 2 c  

4 0 8  ( M . J . 1987)

( 1 ) An " i n v o l u n t a r y "  b l o o d  ( n o t  b r e a t h )  s a m p l e  

may  be  o b t a i n e d  f r o m  a p e r s o n  who h a s  been  

a r r e s t e d  f o r  a OWI o f f e n s e ;  i . e . ,  a b l o o d  s a n o l e  

ma y  be t a k e n  by  " f o r c e " .  S t a t e  v .  O v r l , 47 c

A . 2d 390 ( M . J .  1 9 8 4 ) ,  and S t a t s  v .  Woomer .  483  

A . 2d  83 7  ( M . J . S u p e r . A . O .  1984)

( 2 ) T c 3 lS  f o r  a l c o h o l  s h a l l  be  made on a u t o m o b i l e  

d r i v e r s  who s u r v i v e  t r a f f i c  a c c i d e n t s  f a t a l  t o  

o t h e r s .  § 2 6 : 2 8 - 2 4  and S t a t e  v .  F i g u e r o a ,  515

A . 2 d  242  ( M . J . S u p e r . A . O .  1 9 9 6 ) ,  c e r t i f .  d e n .  516  

A . 2 o  204

S t a n d a r d :  ° e r c e n f .  b y  w e i g h t  o f  a l c o h o l  i n  t h e  b l o c d .  § ? ? ; 4 - 5 0 ( a )

4 In  S t a t e  v .  D o w n i e ,  5 5 9  A . 2d 242  ( M . J .  1 9 9 0 ) ,  t h e  M . J .  S u p r e m e  C o u r t  h e l d  t h a t  b r e a t h a l s y e r

r e s u l t s  m u s t  b e  g i v e n  " j u d i c i a l  n o t i c e " .  T h e  c o u r t  f e l t  t h a t  t h i s  was i s  i n  k e e p i n g  w i t h  t h e  

l e g i s l a t u r e ' s  p o l i c y  o f  m e a s u r i n g  a l c o h o l  i n  t h e  b r a i n  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  w h e t h e r  a 

p e r s o n  was  OWI .  C o n r oe n t :  The o r a c t i c a l  end  r e s u l t  o f  t h i s  d e c i s i o n  was t o  i n  e f f e c t  c r e a t e

a " j u d i c i a l "  i l l e g a l  p e r  se l a w  b a s e d  on B r A C ;  s e e  t h e  d i s s e n t i n g  o p i n i o n .

3 See S t a t e  v .  L e n t i n i .  573  A . 2d  4 6 4  ( f l . J . S u p e r . A . O . 1 9 9 0 ) .

S p e c i a l  M o t e : .  U n d e r  s e p a r a t e - s t a t u t o r y  p r o v i s i o n s ,  i t  i s  i l l e g a l  f o r  a p e r s o n  t o  d r i v e  a m o t o r  

v e h i c l e  w h i l e  u n d e r  t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r . a n y  n a r c o t i c  o r  a n y  h a b i t  f o r m i n g  

d r u g  ( I )  o n  " v e h i c l e  c r o s s i n g s "  ( b r i d g e s  a n d  t u n n e l s )  o o e r a t e d  b y  t h e  F o r t  o f  Mew Y o r k  

A u t h o r i t y .  ( 2 )  on  a n y  " p r o j e c t "  o f  t h e  Mew J e r s e y  E x p r e s s w a y  A u t h o r i t y  o r  ( 3 '  on a n y  " p r o j e c t "  

o r  t h e  Mew J e r s e y  T u r n o i k e  A u t h o r i t y .  § 5 2 7 : 1 2 C - 3 7 ( S ) , 2 7 : 1 Z C - 3 7 J ,  2 7 : 2 3 - 2 5 ,  2 9 : 2 3 - 3 2 .  

3 2 : 1 - 1 5 4 . 3 ,  3 2 : 1 - 1 5 4 . 9  & 3 2 : 1 - 1 5 4 . 1 0  I t  i s  i l l e g a l  t o  o p e r a t e  a m o t o r i s e d  b i c y c l e  w h i l e  u n d e r  

t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r ,  a n y  n a r c o t i c  o r  a n y  h a b i t  f o r m i n g  d r u g .  § 3 9 : 4 - 1 4 . 3g Th?

l a w  p r o v i d e s  t h a t  a v i o l a t i o n  o f  t h e s e  p r o v i s i o n s  r e s u l t s  i n  t h e  same s a n c t i o n s  as f o r

v i o l a t i n g  t h e  r e g u l a r  OWI l a w .  § 3 9 : 4 - 5 0

J The o n l y  s a n c t i o n s  f o r  t h i s  o f f e n s e  a r e  c o m m u n i t y  s e r v i c e  an d  f o r f e i t u r e  o f  d r i v i n g  p r i v i l e g e s .

3 -  3 1 3
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STATE:
General Reference:

OKLAHOMA

O k l a h o m a  S t a t u t e s  A n n o t a t e d

B a s i s  f o r  a OWI C h a r g e :

S t a n d a r d  OWI O f f e n s e :

I l l e g a l  P e r  Se Law ( 3 « C / 3 r « C  L e v e l ) :  

P r e s u m p t i o n  (BAC L e v e l ) :

T y p e s  o f  O r u g s / O r u g s  and A l c o h o l :

O t h e r :

C h e m i c a l  B r e a t h  T e s t s  f o r  B AC / Br AC  L e v e l :

P r e l i m i n a r y  B r e a t h  T e s t  L a w:

I m p l i e d  C o n s e n t  Law:

A r r e s t  R e q u i r e d  ( Y e s / N o ) :

I m p l i e d  C o n s e n t  Law A p p l i e s  t o  

O r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

( 1 )  U n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  and ( 2 )  

I m p a i r e d  b y  t h e  c o n s u m p t i o n  o f  a l c o h o l  47 

§§751 ( A )  3  11 —9 0 2 { A ) ( 2 )

0 . 1 0 1 47  5 5 7 5 6 ( d )  3  H - 9 0 Z ( A ) M )

N one

U n d e r  t h e  i n f l u e n c e  o f  ( I )  I n t o x i c a t i n g  

S u b s t a n c e s  o r  ( 2 )  a C o m b i n a t i o n  o f  T h e s e  a r c  
A i c o h o l 4  47  § i 1 - 9 0 2 ( A ) ( 3 )  3 ( 4 )

0 . 1 0  BAC l e v e l  i s  a l s o  o r i m a  f  ; c e  e v i d e n c e  t h a t  

a p e r s o n  was u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  47 

§ 7 S S ( c )

> 0 . 0 5  and  < 0 . 1 0  i s  e v i d e n c e  o f  D r i v i n g  W h i l e  

I m p a i r e d  47  § 7 5 6 ( b )

f o r  C o m m e r c i a l  M o t o r  V e h i c l e  O p e r a t o r s ,  see 

b e l o w .

No

Yes  4?  § 7 5 1 ( A )

Yes  47  § 7 5 1 ( A )

Yes  ( C r i m i n a l  C a se : ' )  4 7  §756

N o t e :  ( 1 )  U n d e r  47 § 7 5 3 ,  a m a n d a t o r y  e n e m i e s 1
t e s t  may be  o r d e r e d  i n  s i t u a t i o n s  w h e r e  t h e r e  ; s

p r o b a b l e  c a " - ;  t h a t  a p e r s o n  ha s  b e e n  o p e r a t i n g

a m o t o r  v e h i c l e  w h i l e  OWI and s u c h  o p e r a t i o n  has

c a u s e d  e i t h e r  d e a t h  o r  s e r i o u s  o h y s i c e i  i n j u r y

t o  a n o t h e r  p e r s o n .  ( 2 )  A l s o ,  u n d e r  47

§ i 0 - 1 0 4 ( 3 ) ,  a m a n d a t o r y  c h e m i c a l  f o r

a l c o h o l / d r u g s  may be o r d e r e d  i n  t r a f f i c  a c c i d e n t

s i t u a t i o n s  w h e r e t h e  d r i v e r  ( p e r s o n  t o  be

t e s t e d )  ha s  b e en  c i t e d  f o r  a t r a f f i c  o f f e n s e .

' T h i s  S t a t e ' s  i l l e g a l  p e r  se l a w  a l s o  m a k e s  i t  an o f f e n s e  t o  o p e r a t e  a m o t o r  v e h i c l e  w i t h  a

b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e i  o f  0 . 1 0  o r  m o r e .2
The i m p a i r e d  o f f e n s e  a p p l i e s  o n ! v  t o  t h e  u s e  o f  a l c o h o l  ( n o t  o t h e r  d r u g s ) .  The s a n c t i o n s  

g i v e n  f o r  d r i v i n g  w h i l e  u n d e r ' " t h e  i n f l u e n c e  i n c l u d e s  b o t h  e l  : c h o l  and  d r u g  d r i v i n g  v i o l a t i o n s .

OWI O f f e n s e s  a n d  C o m m e r c i a l  M o t o r  V e h i c l e s  ( C M V ) / C o > r " ' e r c i a l  D r i v e r 1;  L i c e n s e s  ( C O L ) :  - o = r : s ~

i s  " d i s q u a l i f i e d "  f r o m  o p e r a t i n g  a CMV f o r  n o t  l e s s  t h a n  > y r .  (1 y r .  m a n d . )  i n c .  l e s s  t h e n  .1 

y r s  ( 3  y r s  m a n d . )  i f  t r a n s p o r t i n g  h a z a r d o u s  m a t e r i a l s ) ,  i f  - - ’ l e  o D e r a t i n c  a Cl ” , t h e y  ' ! 1 h a v e  

a  3 A C / 8 r A C  l e v e l  o f  0 . 0 4  o r  m o r e ,  ( 2 )  a r e  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  o r  an : / , t e x i c 3 t i n o  

s u b s t a n c e  o r  ( 2 ) r e f u s e  t o  s u b m i t  t o  a c h e m i c a l  t e s t  f o r  an a l c o h o l  c o n c e n t r a t i c . fzr e i t r  = r  

( 1 ) a s e c o n d  " c o n v i c t i o n "  o r  ( 2 ) a c o m b i n a t i o n  o f  t wo  " c o n v i c t i o n s "  o r  a n y  o f  t h e  a b o v ?  l i s t e d  

i t e m s ,  t h e  " d i s q u a l i f i c a t i o n "  i s  f o r  l i f e  ( 1 0  y r s  m a n d . ) .  See 47 § 6 - 2 0 5 . 2 .
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3 a s i s  f o r  a OWI C h a r g e :

S t a n d a r d  DWI O f f e n s e :

I l l e g a l  P e r  Se Law (BAC L e v e l ) :  

P r e s u m p t i o n  (BAC L e v e l ) :

Ty p es  o f  D r u g s / D r u g s  a n d  A l c o h o l :

STATE:
General Reference:

O t h e r :

SOUTH DAKOTA

S o u t h  O a k o t a  C o d i f i e d  Laws

U n d e r  t h e  i n f l u e n c e  o f  an a l c o h o l i c  b e v e r a o e  

§ 3 2 - 2 3 - 1 ( 2 )

0 . 1 0 1 § 2 2 - 2 3 - 1 ( 1 )

0 . 1 0 1 § 3 2 - 2 3 - 7  ( M o t e :  § 3 2 - 2 3 - 7  a p p l i e s  t h i s

p r e s u m p t i o n  t o  t h e  v e h  h o m i c i d e  o f f . )

U n d e r  t h e  i n f l u e n c e  o f  ( I )  A n y  S u b s t a n c e .  ( 2 )

A n y  C o n t r o l l e d  O r u g .  ( 3 )  M a r i j u a n a  o r  ( 4 ) a 

C o m b i n a t i o n  o f  T h e s e  S u b s t a n c e s  and  an A l c o h o l i c  

B e v e r a g e  § 3 2 - 2 3 - 1 ( 3 )  3  ( 4 )

F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O p e r a t o r s ,  s e e  p .  

3 - 4 3 1 .

C h e m i c a l  3 r ° a t h  T e s t s  f o r  BAC L e v o l  :

P r e l i m i n a r y  B r e a t h  T e s t  Law:

I m p l i e d  C o n s e n t  Law:

A r r e s t  R e q u i r e d  ( Y e s / M o ) :

I m p l i e d  C o n s e n t  Law A p p l i e s  t o  

O r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

Y e s  § 3 2 - 2 3 - 1 . 2  

Y e s  § 3 2 - 2 3 - 1 0  

Y e s  § 3 2 - 2 3 - 1 0

Y e s  § § 1 9 - 1 3 - 2 8 . 1  3  3 2 - 2 3 - 1 0 . i 2 ( C r i m i n a l  C a s e s !  

C h e m i c a l  t e s t  r e o u i r e d  f o r  p e r s o n s  who  h a v e  been 

a r r e s t e d  f o r  a t h i r d  o r  s u b s e q u e n t  DWI o f f e n s e  

w h i c h  c o n s t i t u t e s  a f e l o n y .  " F o r c e "  may be  used 

t o  o b t a i n  a b l o o d  s a m p l e .  § 3 2 - 2 3 - 1 0 ,  S t a t e  v .  

H e i n r i c h ,  4 4 9  M . W . 2 d  25  ( S . O .  1 9 5 9 ) ,  S t a t e  v .  

L a n i e r ,  4 5 2  N . W . Z d  1 4 4  ( S . O .  1 9 9 0 ) .  a n c  S t a t e  •/. 

S i c k l e r ,  4 5 5  N . W . 2 d  70  ( S . D .  1992)

C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  BAC L e v e l  

W h i c h  A r e  A u t h o r i z e d  U n d e r  t h e  I m p l i e d  C o n s e n t  L a w :

B l o o d :

U r i n e :

O t h e r :

A d j u d i c a t i o n  o f  OWI C h a r g e s :

M a n d a t o r y  A d j u d i c a t i o n  Law ( Y e s / M o ) :  

A n t i - P l e a  B a r g a i n i n g  S t a t u t e  ( Y e s / M o ) :

Y e s  § 3 2 - 2 3 - 1 0

No § 3 2 - 2 3 - 1 0

" O t h e r  b o d i l y  s u b s t a n c e s " § 3 2 - 2 3 - 1 0

No

No ( M o t e :  An i l l e g a l  p e r  s t  c h a r g e  may be

r e d u c e d  o r  d i s m i s s e d  og i _y  when w r i t t e n  r e a s o n s  

f o r  s u c h  h a v e  b e e n  f i l e s  w i t h  t h e  c o u r t .  

§ 3 2 - 2 3 - 1 . 3 )

' B a s e d  on p e r c e n t  b y  w e i g h t  o f  a l c o h o l  i n  t h e  b l o o d .  H o w e v e r ,  u ndc - r  § 3 2 - 3 - 7 ,  t h e r e  i s  a 

p r o v i s i o n  t h a t  " [ p j e r c e n t  by  w e i g h t  o f  a l c o h o l  i n  t h e  b l o o d  s h a l l  be b a s e d  u p o n  m i l l i g r a m s  o f  

a l c o h o l  p e r  1 . 0  c u b i c  c e n t i m e t e r s  o f  w h o l e  b l o o d  o r  2 1 0 0  c u b i c  c e n t i m e t e r s  o f  de ep  l u n g  b r e a t h . "

2 T h i s  s t a t u t e  was  h e l d  c o n s t i t u t i o n a l  i n  S o u t h  D a k o t a  v .  N e v i l l e ,  4 5 9  U . S .  553 ( 1 9 6 1 ) .

3 -  4 2 9



STATE:
General Reference:

UTAH .

U t a h  Code A n n o t a t e d

B a s i s  f o r  a OWI C h a r o e :

S t a n d a r d  OWI O f f e n s e :

I l l e g a l  P e r  Se Law ( B A C / B r A C  L e v e l ) :  

P r e s u m p t i o n  (BAC L e v e l ) :

T y p e s  o f  D r u g s / D r u g s  and A l c o h o l :

O t h e r :

C h e m i c a l  B r e a t h  T e s t s  f o r  BAC /B rA C L e v e l :

P r e l i m i n a r y  B r e a t h  T e s t  Law:

I m p l i e d  C o n s e n t  La w:

A r r e s t  R e q u i r e d  ( Y e s / N o ) :

I m p l i e d  C o n s e n t  Law A p p l i e s  t o  

O r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

U n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  S4 1 - 6 - 4 4 ( l ) ( a )  

0 . 0 8 1 § 4 1 - 6 - 4 4 ( 1 ) ( a )  a ( 2 )

N one

U n d e r  t h e  i n f l u e n c e  o f  ( 1 )  A n y  D r u g  o r  ( 2 )  a 

C o m b i n a t i o n  o f  A n y  O r u g  and A l c o h o l  

§ 4 1 - 6 - 4 4 ( 1 ) ( a )

F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O p e r a t o r s ,  see  p.  

3 - 4 6 1 .

No

Y e s  §4 1 - 6 —4 4 . 1 0 ( 2 )

Y e s  § 4 1 - 6 - 4 4 . 1 0 ( 1 )

Y e s  ( C r i m i n a l  an d  C i v i l  C a s e s )

§ 4 1 - 6 - 4 4 . 1 0 ( 8 )

A d r i v e r  may be c o m p e l l e d  t o  s u b m i t  t o  a 

c h e m i c a l  t e s t  i f  t h e y  h a v e  b e e n  p l a c e d  u n d e r  

a r r e s t  e i t h e r  ( 1 )  f o r  a OWI o f f e n s e  and  t h e r e  i s  

r e a s o n  t o  b e l i e v e  t h a t  a n o t h e r  p e r s o n  may d i e  as 

a r e s u l t  o f  t h e  o f f e n s e  o r  ( 2 ) f o r  a v e h i c l e  

h o m i c i d e  a l c o h o l  r e l a t e d  o f f e n s e .

§ 7 6 - 5 - 2 0 7 ( 6 ) ( b )  & ( 7 ) ( a )

C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  8 AC L e v e l  

W h i c h  A r e  A u t h o r i z e d  U n d e r  t h e  I m p l i e d  C o n s e n t  L a w :

B l o o d :

U r i n e :

O t h e r :

A d j u d i c a t i o n  o f  OWI C h a r g e s :

M a n d a t o r y  A d j u d i c a t i o n  Law ( Y e s / N o ) :  

A n t i - P l e a  B a r g a i n i n g  S t a t u t e  ( Y e s / N o ) :

P r e - S e n t e n c i n g  I n v e s t i g a t i o n  Law ( PS I ) 

( Y e s / M o ) :

Y e s  § 4 1 - 6 - 4 4 . 1 0  

Y e s  § 4 1 - 6 - 4 4 . 1 0  

N o n e

No ( N o t e :  A M a g i s t r a t e  may n o t  g r a n t  d i v e r s i o n

i n  a  OWI c a s e .  § 7 7 - 2 - 9 )

No ( N o t e :  I f  t h e  d e f e n d a n t  p l e a d s  g u i l t y  o r  

n o l o  c o n t e n d e r e  t o  r e c k l e s s  d r i v i n g  as  a 

s u b s t i t u t e  f o r  a DWI c h a r g e ,  t h e  p r o s e c u t i o n  

m u s t  s t a t e  f o r  t h e  r e c o r d  w h e t h e r  a l c o h o l  o r  

d r u g s  w e r e  r e l a t e d  t o  t h e  p l e a d e d  o f f .

§ 4 ] - 6 - 4 4 ( 1 0 ) )

Y e s  5 4 1 - 6 - 4 4 ( 4 )  5  ( 5 )  ( A s s e s s m e n t )

T h i s  S t a t e ' s  i l l e g a l  p e r  se l a w  a l s o  m a k e s  i t  an  o f f e n s e  t o  o p e r a t e  a m o t o r  v e h i c l e  w i t h  a 

b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 0 8  o r  m o r e .

3 -  4 5 7
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STATE - Utah

S a n c t i o n s  f o r  R e f u s a l  t o  S u b m i t  t o  a 

C h e m i c a l  T e s t :

R e f u s a l  t o  T a k e  a  P r e l i m i n a r y  B r e a t h  T e s t :

C r i m i n a l  S a n c t i o n s  ( F i n e / J a i l ) :  N / A

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n

( S u s p / R e v ) :  N / A

O t h e r :  N / A

R e f u s a l  t o  T a k e  [ m o l i e d  C o n s e n t  

C h e m i c a l  T e s t :

C r i m i n a l  S a n c t i o n  ( F i n e / J a i l ) :  

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n  

( S u s p / R e v ) :

O t h e r :

N o n e

1R e v  f o r  1 y r  M a n d a t o r y  § 4 1 - 6 - 4 4 . 1 0 ( 2 ) ( b )  

( N o t e :  Ho h a r d s h i p  l i c e n s e  may be i s s u e d  f o r

r e v s  b a s e d  on  a t e s t  r e f u s a l .  § 4 1 - 2 - 1 9 ( d ) )  

N on e

S a n c t i o n s  F o l l o w i n g  a C o n v i c t i o n  f o r  a OWI O f f e n s e :

C r i m i n a l  S a n c t i o n s :

I m p r i s o n m e n t :

T e r m  ( D a y ,  M o n t h ,  Y e a r s ,  

E t c . ) :

M a n d a t o r y  M i n i m u m  Te rm:

1 s t  o f f  and  2nd o f f  ( w / n  5 y r s l - C l a s s  3 m i s d . -  

n o t  m o r e  t h a n  6  n o s ;  3 r d  & sub o f f  ( w / n  6  y r s )  

i f  o n e  o r  m o r e  o f  t h e  p r e v i o u s  o f f s  o c c u r r e d  

p r i o r  t o  4 / 2 3 / 9 0 - C l a s s  B m i s d .  -  n o t  m o r e  t h a n  6 
»>os; 3 r d  o f f  ( w / n  6 y r s )  i f  two o f  t h e  p r e v i o u s  

o f f s  o c c u r r e d  a f t e r  4 / 2 3 / 9 0 - C l a s s  A m i s d .  -  n o t  

m o r e  t h a n  1 y r ;  4 t h  & s u b  o f f  ( w / n  6  y r s )  i f  t h e  

t h r e e  p r e v i o u s  o f f s  o c c u r r e d  a f t e r  4 / 2 3 / 9 0 - 3 r d  

D e g r e e  f e l o n y  -  n o t  m o r e  t h a n  5 y r s  

A DWI o f f - w h e r e  t h e r e  i s  an i n j u r y  r e l a t e d  t o  

n e g l i g e n t  a c t i o n - C l a s s  A m i s d . -  n o t  m o r e  t h a n  1 

y r  § § 4 1 - 6 - 4 4 ( 3 ) ( a ) , 7 6 - 3 - 2 0 3 ( 3 )  & 7 6 - 3 - 2 0 4  

I s o o f f - 4 8  c o n s  h r s ;  2nd  o f f  ( w / n  6 y r s ) - 2 4 0  

c o n s  h r s ;  s u b s e q u e n t  o f f ^  ( w / n  6  y r s ) - 7 Z 0  h r s  

DWI r e l a t e d  i n j u r y  o f f - 4 8  c o n s  h r s

' T h i s  s a n c t i o n  a l s o  a p p l i e s  t o  p e r s o n s  u n d e r  21 y e a r s  o l d  who r e f u s e  t o  s u b m i t  t o  a c h e m i c a l  

t e s t  t o  d e t e r m i n e  i f  t h e y  h a v e  v i o l a t e d  § 4 1 - 6 - 4 4 . 4 ( l ) .  T h i s  s e c t i o n  o r o v i d e s  f o r  

a d m i n i s t r a t i v e  ( l i c e n s i n g )  a c t i o n s  a g a i n s t  s u c h  p e r s o n s  who d r i v e  a v e h i c l e  w i t h  a n y  a m o u n t  o f  

a l c o h o l  i n  t h e i r  b o d y .

^ T h i s  m a n d a t o r y  s a n c t i o n  ( i . e . .  j a i l  o r  c o m m u n i t y  s e r v i c e  a l t e r n a t i v e )  may n o t  a o o l y  t o  3 r d  

o f f e n s e s  ( w / n  6  y r s )  i f  t w o  o f  t h e  p r e v i o u s  o f f s  o c c u r r e d  a f t e r  4 / 2 3 / 9 0  and  t o  4 t h  5  s u b  

o f f e n s e s  ( w / n  6  y r s )  i f  t h e  t h r e e  p r e v i o u s  o f f s  o c c u r r e d  a f t e r  4 / 2 3 / 9 0 .  The l a w  p r o v i d e s  t h a t  

f o r  t h e s e  o f f e n s e s  " [ e ] n r o l l m e n t  i n  a n d  c o m p l e t i o n  o f  a c h e m i c a l  d e p e n d e n c y  r e h a b i l i t a t i o n  

p r o g r a m  a p p r o v e d  b y  t h e  c o u r t  may be a s e n t e n c i n g  a l t e r n a t i v e  t o  i n c a r c e r a t i o n  o r  c o m m u n i t y  

s e r v i c e  i f  t h e  p r o g r a m  p r o v i d e s  i n t e n s i v e  c a r e  o r  i n p a t i e n t  t r e a t m e n t  and  l o n g - t e r m  c l o s e l y  

s u p e r v i s e d  f o l l o w  t h r o u g h  a f t e r  t h e  t r e a t m e n t . "  § 4 1 - 6 - 4 4 ( 6 ) ( c ) ( I I l  & ( 7 ) ( c )

3 -  <*-1.3



STATE;
General Reference:

WASHINGTON

R e v i s e d  C ode  o f  W a s h i n g t o n  A n n o t a t e d

B a s i s  f o r  a OWI C h a r g e :

S t a n d a r d  OWI O f f e n s e :

I l l e g a l  P e r  Se Law ( B A C / B r A C  L e v e l ) :

P r e s u m p t i o n  (BAC L e v e l ) :

T y p e s  o f  D r u g s / D r u g s  a n d  A l c o h o l :

O t h e r :

U n d e r  t h e  i n f l u e n c e  o f  o r  a f f e c t e d  by  

i n t o x i c a t i n g  l i q u o r  § § 4 6 . o i . 5 0 2 ( 3 )  I  
4 6 . 6 1 . 5 0 4 ( 3 )

0 . 1 0 1 § § 4 6 . 6 1 . 5 0 2 (  1) i. ( 2 )  and 4 6 . 6 1 . 5 0 4 ( 1 )  a

(2)
None

U n d e r  t h e  i n f l u e n c e  o f  ( 1 )  A n y  O r u g  o r  ( 2 )  a 

C o m b i n a t i o n  o f  I n t o x i c a t i n g  L ' o u o r  and Any  O r u g  

§ § 4 6 . 5 1 . 5 0 2 ( 3 )  & ( 4 )  f i nd 4 8 . 6 1 . 5 0 4 ( 3 )  I  ( 4 )  

f o r  C o m m e r c i a l  M o t o r  V e h i c l e  O c e r a i o r s .  s ee  p .  

3 - 4 9 6 .

C h e m i c a l  8 r e a t h  T e s t s  f o r  8A C / B r A C  L e v e l :

P r e l i m i n a r y  B r e a t h  T e s t  Law:

I m p l i e d  C o n s e n t  L a w:

A r r e s t  R e q u i r e d  ( Y e s / N o ) :

I m p l i e d  C o n s e n t  Law A p p l i e s  t o  

O r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

No

Y e s  § 4 6 - 2 0 - 3 0 8  

No3

Y es  ( C r i m i n a l  C a s e s )  § 4 6 . 6 1 . 5 1 7 3 
S p e c i a l  N o t e :  a  p e r s o n  may be a d m i r . i s t e r e d

e i t h e r  a b r e a t h  o r  b l o c d  t e s t  w i t h o u t  t h e i r  

c o n s e n t ,  i f  t h e y  h a v e  be e n  a r r e s t e d  f o r  e i t h e r  

( 1 ) v e h i c l e  h o m i c i d e ,  ( 2 ) v e h i c l e  a s s a u l t  o r  ( 3 )  

OWI w h e r e  t h e r e  h a s  b e e n  ar. i n j u r y  r e l a t e d  

a c c i d e n t  w h i c h  may r e s u l t  i n  d e a t h .  § 4 6 . 2 0 . 3 0 8 3 
& S t a t e  v .  S c h u l z e ,  8 0 4  P . 2d 5 6 6  ( Was h .  1991)

C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  BAC L e v e l  

W h i c h  A r e  A u t h o r i z e d  U n d e r  t h e  I m o l i e d  C o n s e n t  la w :

B l o o d : Y es

U r i n e : Ho

O t h e r : None

T h i s  S t a t e ' s  i l l e g a l  p e r  se l a w  a l s o  makes  i t  an o f f e n s e  t o  o p e r a t e  a m o t o r  v e h i c l e  w i t h  a

b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0 ' o r  m o r e .

See S t a t e  v .  Z w i c k e r ,  7 P  P . 2d  1101 ( W as h .  1 9 8 6 ) .  w h i c h  l i m i t e d  s u c h  e v i d e n c e  t o  s i t u a t i o n s  

w h e r e  t h e  d e f e n d a n t  i n i t i a l l y  r a i s e s  t h e  i s s u e  o f  a b l o o d  a l c o h o l  t e s t  Cy c o n t s s t i r . c  t h e  

c r e d i b i l i t y  o r  c o m p e t e n c e  o f  p o l i c e  p r o c e d u r e s .

U n d e r  § 4 6 . 2 0 . 3 0 8 ( 3 ) ,  i f  t h e r e  i s  an i n j u r y  l i k e l y  t o  c a u s e  d e a t h ,  a p e r s o n  may be c c m o e l l e d  t c

s u b m i t  t o  a t e s t  f o r  d r u g s  as  w e l l  as  f o r  a l c o h o l .

3 -  4 9 3
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STATE - Washington

A d j u d i c a t i o n  o f  DWI C h a r g e s :

M a n d a t o r y  A d j u d i c a t i o n  Law ( Y e s / N o ) :  

A n t i - P l e a  B a r g a i n i n g  S t a t u t e  ( Y e s / N o ) :  

P r e - S e n t e n c i n g  I n v e s t i g a t i o n  Law ( P S I )  

( Y e s / M o ) :

N o '

N o 1

Yes  P e r m i s s i v e  a u t h o r i z a t i o n ,  b u t  n o t  

m a n d a t o r y ;  s ee  § < 1 6 . 6 1 . 5 1 5 .

S a n c t i o n s  f o r  R e f u s a l  t o  S u b m i t  t o  a 

C h e m i c a l  T e s t :

R e f u s a l  t o  T a k e  a P r e l i m i n a r y  8 r e a t h  T e s t :

C r i m i n a l  S a n c t i o n s  ( F i n e / J a i l ) :  N / A

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n

( S u s p / R e v ) :  N / A

O t h e r :  N / A

R e f u s a l  t o  T a k e  I m o l i e d  C o n s e n t  

C h e m i c a l  T e s t :

C r i m i n a l  S a n c t i o n  ( F i n e / J a i l ) :  

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n  

( S u s p / R e v ) :

Other:

None

1 s t  r e f u s a l - R e v  f o r  1 y r  ( M a n d a t o r y ) ;  2nd 

r e f u s a l  ( w / n  5 y r s )  R ev  f o r  2  y r s  ( M a n d a t o r y )  

§ § 4 6 . 2 0 . 3 0 8  and  4 6 . 2 0 . 2 1 1 ( 2 )

None

S a n c t i o n s  F o l l o w i n g  a C o n v i c t i o n  f o r  a DWI O f f e n s e :

C r i m i n a l  S a n c t i o n s :

I m p r i s o n m e n t :

T e r m  ( D a y ,  M o n t h ,  Y e a r s ,  

E t c . ) :

M a n d a t o r y  M i n i m u m  Te r m:

1 s t  o f f  -  2 4  h r s  -  1 y r ;  2nd  and S u b s e q u e n t  o f f

( w / n  5 y r s )  -  7  d y s  -  1 y r ;  2nd  and  S u b s e q u e n t

o f f  b u t  o f f e n d e r  h a s  no l i c e n s e  o r  b e c a u s e  t h e i r

l i c e n s e  was e i t h e r  s u s p e n d e d  o r  r e v o k e d  -  90 d y s

-  1 y r  Veh A s s a u l t  ( O r u n k  d r i v i n g  r e l a t e d

i n j u r y  Cl  C f e l o n y )  -  N o t  mo r e  t h a n  5 y r s

§ § 9 A . 2 0 . 0 2 1 ( 1 ) ( c ) , 4 6 . 6 1 . 5 0 2 ,  . 5 0 4 ,  . 5 1 5 ,  .S22

See M i s c e l l a n e o u s  S a n c t i o n s  on p .  3 - 4 9 6 .1 *2
1 s t  o f f  -  2 4  c o n s  h r s  ^ 2nd and S u b s e q u e n t

o f f s  ( w / n  5 y r s )  -  7  d y s  , 2nd  and S u b s e q u e n t  

o f f  b u t  o f f e n d e r  h a s  no l i c e n s e  o r  b e c a u s e  t h e i r  

l i c e n s e  was  e i t h e r  s u s p e n d e d  o r  r e v o k e d  -  90 

d y s  See M i s c e l l a n e o u s  S a n c t i o n s  on p .  3—* 96 .

The S t a t e  h a s  a d e f e r r e d  p r o s e c u t i o n  p r o g r a m  f o r  OWI o f f e n s e s .  A p e r s o n  i s  e l i g i b l e  f o r  t h i s  

p r o g r a m  o n ! y  o n c e  i n  e v e r y  f i v e  ( 5 )  y e a r s .  The  p r o g r a m  p r o v i d e s  f o r  a l c o h o l  t r e a t m e n t  f o r  a 

two y e a r  p e r i o d .  U p o n  s u c c e s s f u l  c o m p l e t i o n  o f  t h e  p r o g r a m .  Th e  c o u r t  s h a l l  d i s m i s s  t h e  

c h a r g e s  p e n d i n g  a g a i n s t  t h e  d e f e n d a n t .  § 1 0 . 0 5 . 0 1 0  e t  s e q .

May be  s u s p e n d e d  o n l y  i f  j a i l  w o u l d  i m p o s e  a r i s k  t o  d e f e n d a n t ' s  p h y s i c a l  o r  m e n t a l  w e l l - b e i n g .  

3Wi t h  48  c o n .  h r s .  § 4 6 . 6 1 . 5 1 5 ( 1 )

S o e c i a l  N o t e :  Th e  W a s h i n g t o n  S up r eme  C o u r t  h a s  h e l d  t h a t  OWI o f f e n s e s  a r e  n o t  f e l o n i e s .  S t a t e

v .  E l g i n ,  8 2 5  P . 2 d  3 1 4  ( W a s h .  1 9 92 )

3 - 494
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