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AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE BROWN
TO: HB 372
Page 1 line 6after "fund";
Delete all material.
Insert: "to the general fund."
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ANe ety Tk e Senator Robin L. Taylor
MEMORANDUM
TO Representative Eileen MacLean, Co-Chair

Representative Ron Larson, Co-Chair
House Finance Committee

FROM: Senator Robin L. Taylor ~

DATE: 1/27/94

B*EE:*****l_sro*uég**B*iu*;cazgc************************'*******
L

House Bill 372 was introduced by the House Rules Committee at
the request of the Legislative Budget and Audit Committee after
LBA approved a motion in November. That motion in essence
reaffirmed the intent of the legislature to appropriate from the
Four Dam Pool Transfer Fund to the Southeast Energy Fund.

The attached Iletter from the Department of Law analyzes the
situation created by the apparently unintended failure of SB 126
to make the specific appropriations from the Four Dam Pool
Transfer Fund to the funds authorized for such transfer by SB
106. The affected accounts include the Power Cost Equalization
and Rural Electric Capitalizatirn Fund, the Southeast Energy
Fund and the Power Projects Fund.

My specific request of LBA to reaffirm legislative intent was to
allow the Department_of Law to authorize the transfer of funds
from the Southeast Energy account to Ketchikan Public Utilities
to allow KPU to proceed with the Tyee Lake-Swan Lake Intertie.
The attached memo from Thomas W. Stevenson highlights the
health and safety concerns raised by any delay in the intertie
project.

District Ai
Hydcr « Ketchikan « Kupreanof « Meyers Chuck  Petersburg » Saxman « Sitka ¢« Wrangell
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The language in HB 372 will correct the ambiguities outlined in
Mr. Baldwin's letter while still allowing the legislature
dominion over the revenue stream.

If the legislature retains the current language in AS
42.45.050(b), the needed transfer from the Four Dam Pool

account to the Southeast Energy account cannot be accomplished
in the current fiscal year.

| believe the language of HB 372 to be a technical change in the
original language of SB 106, in keeping with the acknowledged

intent of the legislature.

The Department of Law has stated that adoption of this

technical change will resolve the issue | raised with LBA. It
will also establish the pattern of inter-fund transfers
envisioned by SB 106 while preserving the legislature's

discretion to appropriate.



WALTERJ. HICKEL, GOVERNOR
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PHONE: 1907)465-3600
FAX: ,907+463 5295 46S-673S

Hon. Robin Taylor
Alaska State Senate
Room 30

State Capitol

Juneau, AK 99801-1132

Re: Ketchikan Public Utilities:
Swan Lake-Tyee Intertie grant

Dear Senator Taylor

You have asked this office to review the statutes
financing ofthe Four Dam Pool Transfer Fund
0 (the transfer f:nd) to determine whether a grant
ade from asubfund kr *n as the Southeast Energy Fund
A45.040). At issue is w -:ther money may be allocated from
transfer fund to the Southeast energy fund without an
appropriation, If allocation can only be accomplished by appro-
priation, the Southeast energy fund does not have a sufficient
balance to obligate for the purpose of making the grant. The
fund will not have a sufficient balance until the legislature
convenes and enacts an appropriation. You assert ‘chat the
grantee urgently needs to obtain payment of the grant to begin
work necessary to guarantee a stable source of electric power

o =
~—— (D

The grant was made to finance capital projects associ
ated with the Swan Lake - Tyee intertie. It was authorized in an
appropriation enacted in sec. 12, ch. 19, SLA 1993. The grant
appropriation was made in an appropriations act that was enacted
at the same time that the Four Dam Pool Transfer Fund was estab-
lished in permanent law. See chs. 18 and 19, SLA 1993, The
transfer fund serves as the depository for the repayments
received under the terms of the four dam pool power sale agree-
ment and loan agreement between the Alaska Energy Authority and
the Department of Commerce and Economic Development. The
repayment stream, which formerly was deposited 1in the power
development revolving loan fund, is allocated under existing law
to three subfunds created for the following purposes:
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1) power cost equalization and rural electric projects;
2) power projects for utilities participating the Tyee-
Swan Lake intertie: and
3) state wide utility projects.

The balance of the power development, revolving loan fund as of
August 1993 was appropriated to the transfer fund. Sec. 10, ch.
19, SLA 1993,

The wuncertainty about the balance of the Southeast
energy fund arises because the legislature, while making appro-
priations to the transfer fund and from the Southeast energy
fund, did not make provision for an appropriation from the trans-
fer fund to the Southeast energy fund. Under one interpretation,
it is possible that the suatute requires an interfund transfer to
be effected by appropriation. The wording of AS 42.45.050(b) is
ambiguous. Subsection (b) reads as follows:

Subject to appropriation, the department shall
transfer the balance of the four dam pool transfer
fund each month in accordance with this subsec-
tion. Subject to appropriation [the department is
required to transfer percentages of the balance of
the transfer fund to three subfunds, including the
Southeast energy fund].

AS 42.45.050(b) (emphasis added). The provision is ambiguous
because it is not clear whether the words "subject to appropria-
tion" are intended to

1) require an appropriation to effect the transfer; or

2) make it plain that the legislature may appropriate
the allocated percentages for the specified purposes or any other
law ful purpose if it so desires.

In a companion bill, the legislature apparently inter-
preted the meaning of the foregoing provision when it expressly
appropriated the balance of the power development revolving loan
fund to the transfer fund. Sec. 10, «ch. 19, SLA 1993. In a
separate section of the same bill, the legislature made a direct
appropriation from the Southeast energy fund to Ketchikan Public

Utilities. Sec. 12, ch. 19, SLA 1993. Section 12 reads as
follows:

A sum equal to the
east energy fund

effective date of this Act and ending on June 30,
1994, is appropriated from the Southeast energy
fund to the Department of Administration for pay-
ment as a grant under AS 37.05.316 to the

mounts deposited in the South-

a
AFIS 42.45.040) beginning on the
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Ketchikan Public Utilities for expenses related to
the power transmission intertie between Swan Lake
and Tyee Lake hydroelectric projects.

It should be presumed that the flegislature intended to make an
effective appropriation. T&e”absence™qf, an.appropriation, making?
the ,interfund transfers implies™ thatun.appropriation from~the
transfer fund to the Southeast energy fund is not required."The-,
companion acts should be harmonized.,,,*:This lends,, support tosldhq
conclusion .that,when the legislature provided that the transfer®
between funds was subject to,, appropriation" it interdeeteathe
interfund..transfer- J)pen by operation of la”. However, once
capitalized "the subfun could not be spent without a second
appropriation There is also a strong indication that the words
"subject to appropriation," are intended to preserve the legisla-
ture's discretion to appropriate the balance of a subfund at any
time for another purpose as well.

The express mention of the appropriation requirement in
AS 42.45.050(b) appears to be intended to make certain that the

transfer fund arrangement will not violate the dedicated fund
prohibition set out in article IX, section 7 of the Alaska Con-
stitution. In theory, if the legislature is free to appropriate-

the -revenue*.sfcream«frpm™_the”fprranyviawful...purpose,
and in fact appropriates that revenue to the transfer fund, .a,
dedicated fund has not beeh&lore.ated«” This follows because the
legislature was freely able to exercise dominion over the revenue
stream. It also follows that if the initial appropriation to the
transfer fund satisfies the dedicated fund prohibition, then
nothing inherent in the dedicated fund prohibition prevents
further allocation for specific purposes by operation of general
(nonappropriation) law. This leads to the conclusion that an
intermediate appropriation to transfer a percentage to the South-
east energy fund is unnecessary. Absent a specific requirement
for a secondary appropriation a subsequent appropriation from the
Southeast energy fund would not be necessary to satisfy the
dedicated fund prohibition.

The foregoing provides some evidence that the legisla-
ture did not intend the provisions of AS 42.45.050(h) to equue
an intermediate appropriation to transfer amounts from the trans
fer fund to the Southeast energy fund. In any case, AS 42.45. 050
Is ambiguous insofar as it applies to interfund transfers. We

recommend that the legislature amend AS 42.45.050 to resolve the
ambiguity by enacting an amendment that adopts the construction
explained in this memorandum. In the meantime, the Department of
Administration may award the grant to Ketchikan Public Utilities
subject to termination and repayment if the legislature amends
AS 42.45.050 before June 30, 1994 in a manner indicating that an
interfund transfer may only be made by appropriation.



Robin Taylor January 3, 1994
aska gtate denate Y Page 4

Please let wus know if you need further assistance
concerning this matter.

Very truly yours,

CHARLES E. COLE
ATTORNFY GENERAL

James L. Baldwin
Assistant Attorney General

JLB:tg
cc: Shelby Stastny, Director, Office of Management & Budget

Cheryl Frasca, Deputy Chief of Staff, Office of the Governor
Hon. Nancy Usera, Commissioner, Department of Administration
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Chairman Randy Phillips
Legislative Budget end Audit
Anchorage AK

Dear Chairman Phillips:

The City of Ketchikan d/h/a Ketchikan Public Utilities has for many years pursued future
electrical energy sources for the certificated service area it services in and around the
Ketchikan area. The intertie between Swan Lake and lake Tyee was selected for the
following reasons:

1. Because KPU isa member of the Pour Dam Pool and with the return on the
Investment the State of Alaska and the purchasing utilities inthe Four Dam
Pool have made Inthe continuance of those facilities, It apPeared only
reasonable to use those fourdams to their full capacity. Currently, the Tyee
Project Is being utilized at leyt than 40% of Its capability,

2. IsInnot possible for KPU to fund the intertie for the following reasons:

A, KPU does not own the twotrfydroelbctrlc facilities that would henefit
from the Interconnection. |

B.  KPUwould have and does have only SECOND CALL on the Burpius
power avaBabie out of the Tyee Hydroelectric facility.

For these two reasons, KPU cannot bond these projects.

The benefits to the Pols’Dam Pool members because of this Intertie ia that
ltwin hold down the rates for the consumers throughout the state who get

ﬁower out of the Four Dam Pool, because we will use the unused
ydropower that Is currently literally going over the dam at Tyee.

The Ketchikan area Is Inneed of electrical energy. This pratsummer we have had to run
our diesels due to lack of water at Swan Lakeé. The Swan Lake facility has a revised
capacity of 77,000,000 kWH of energy. The past two yean KPU has used over
70,000,000 kWH of energr out of this faC|I|t)(. Atthe frfsfcrfcal rate of ener%y_ use of 2-3%
annually and allowing for the following nev*loads that will occur Inthe Ketchikan area, we
will be out of power within 3-4years:

0CK1
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1. Civic Center |
2. U.S. Forest Service visitor Information Center
3. X new rooms at the Landm% Hotel
4. rpof treKetchikan Shipyatd "8 w *
5. U.S. Covtst Guard expansion, housing and oifierfacilities
8. Sek/y Sa vmfll that we ourrently donl serve.
7. CarrFoals Expansion, _ o
8. Proposed shopping center on 16 acres 1.2 miles north of City limits.

These loads In addition to the reqular loads will put us over the top inusage of ths Swan
Lake Hydroelectric fauh_tE which 1s our only unused fadfity outside of diesel power, This
Past month when Ketchikan needed electric energy because of our low water conditions,
he Tyee Hydroelectric facility was spiffing water,

The monies set forth in the Southeast Energy Fund in the name of Ketchikan Public
Utilities, (approximately 4 to 4.8 million dollars) Is to begin the environmental impact
statement process which we believe will take about two to three years depending upon
the pubilo review process, itis estimated that the actual construction of the
tranimiision line will take another 18to X months depending upon site conditions.

Because Ketchikan is surrounded with national forests, our options are limited as to the
availability of other electrical energy sources Fossil fuels ere not a good option.
Hydroehwtrldty is a good source but the proposed Mahoney Lakes facility as brought
forth by the Cape Fox/City of Saxman wifi take at feast 7 years to develop. As they have
Rlanned the fadSty, Itwill not provide KetcNkan wIWrnorithan 'Beekln power" which we
ave available already with our diesels and which will be aiaiiable with the Intertie since
the Tyee project has an undeveloped third turbine pad already available to be put Into
Pla_clz_e at Tyee thatwill provide peaking power at one third the cost ofthe Mahoney Lakes
aoility.

The Ketshlkan area will be Ina health and safety trap fwe are unable to Proceed rapidly
with thhi Interlie. We are not like the Interior of Alaska in the railbelt We have no
Interconnections with the outside world. We are truly an Island for essential service*
The area is being explored heavily by commercial firms for ratal expansion and we w i
not be able to provide essential services to them.

The Swim Lake -Lake T_Yee Intertie will provide a shortterm solution to the electric power
needs of Ketdtikan. With this Interconnection, we will be able to interchange and assist
the powerneeds of Petershurg and Wrangell and they can assistus as well. This benefit
is of tremendous value to Souther* *Alaska inasmuch aa Itcan literally provide options
to these communities to protect knd serve the residents by future Joint planning and
assistance In emergencles. B

007PB) \2
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Your highest consideration in allowing us to begin the environmental Impact statement
process as soon ss possible will start the dock running for us to_?et going on
constructing this intertie. For allthe reasons dteo above and more I can lis wehavePut
our total beXef in thei development of this Intotie as being prudent for Ketchikan, for the
Four Dam Pool, and to demonstrate to the State that its participation Inthe Four Dam
Pool dams is being utilized to their ful and complete benefit Here Isa program that is
truly living up to Its goals. We have no other op”na available tg us.

Most sincerely, *
KEHBNIKAN PUBLIC UTILITIES

General Manager

TWS:nll _
cci  Stnctor Robin Taylor
Raprasanttlva fill WHItama
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Department of Community and Regional Affairs

RPL #21-4-0091 Division of Energy
$11,300,000 -Four Dam Pool Transfer Fund

The Department of Community and Regional Affairs requests authority to transfer $11,300,000 in
loan funds from the Four Dam Pool Transfer Fund, established in AS 42.45.050, iiuo three
"recelvmg funds," the Power Cost Equalization and Capitalization Fund, the Southeast Energy
Fund, and the Power Project Fund.

Under the new section 42.45.050(a) authorized in Chapter 18 SLA 93, the Four Dam Pool
Transfer Fund consists of repayments of principal and income that would have been deposited in
the former Power Development Revolving Loan Fund. Further, section 42.45.050(b) states:

"Subg’ect to appropriation, the department shall transfer the halance of the four dam pool
transter fund each month in accordance with tliis section. Subject to appropriation

1) 40 percent of the balance in the four dam pool transfer fund shall be transferred to
the power cost equalization and rural electric capitalization fund to be used for power
cost equalization and rural electric projects;

2) 40 percent of the halance in the four dam pool transfer fund shall be transferred to
the Southeast energy fund to be used for power projects for utilities participating in the
poa/ver transmission intertie between Swan Lake and Tyee Lake hydroelectric projects;
an

3) 20 percent of the balance in the four dam pool transfer fund shall be transferred to
the power project fund to be used for statewide utility projects.” [Emphasis added]

A visual display of the mechanics of how the transfers should flow are shown in Attachment A.
The following transfers are being requested under this revised program:

$4,520,000 to the Power Cost Equalization and Rural Electrification Fund for power cost
equalization and rural electric projects per AS 42.45.100 (AS 42.45.050(h)(1).

»  $4,520,000 to the Southeast energy fund for grants to utilities participating in the power
transmission intertie between Swan Lake and Tyee Lake hydroelectric projects for power
projects, repayment of loans, and bond payments. (AS 42.45.050(b)(2)). Section 12 of
Chapter 19 SLA 93 would allow a sum equal to the amounts deposited in the Southeast
Energy Fund (SEF) per AS 42.45 040 to be appropriated from the SEF to the Department of
Administration for payment as a grant to the Ketchikan Public Utilities for expenses related
to the power transmission intertie between the Swan Lake and Tyee Lake hydroelectric

projects.

e $2,260,000 to the Power Project Fund for statewide utility projects per AS 42.45.050(b)(3)

Legislative Finance Division Virginia Stonkus, Fiscal Analyst 02/02/94
lolz-gfas



Department of Community and Regional Affairs

Through a drafting oversight, the transfer of funds from the Four Dam Pool Transfer Fund to the
Southeast Energy Fund was not accomplished by the necessary appropriation. This situation is
graphically represented as follows:

.| 4-DAM POOL SOUTHEAST K TYEE-SWAN
PDRLF Mm , TRANSFER ENERGY « )V INTERTIE
~ 1 FUND A FUND PROJECT
NO
APPROPRIATION

The purpose of this request is to authorize the transfer of funds through the RPL process rather
than through remedial legislation to correct the drafting oversight.

The legislative Division of Legal Services has reviewed the question of whether it is within the
Legislative Budget and Audit Committee's legal authority to correct the oversight through the
RPL process. It is their opinion that "...the transfer of money from the Four Dam Pool Transfer

Fund to the receiving fund should be considered an appropriation and, as such, can only be made
by the legislature."

Legislative Fiscal Analyst Recommendation: 1t is recommended that the Legislative Budget
and Audit Committee:

* recognize the problem of the drafting oversight, wliich requires remedial legislation;
« reaffirm the Legislature's resolve that the appropriations are for the purposes intended; and

* introduce or support remedial legislation to make the necessary appropriation from the Four
Dam Pool Transfer Fund to the Southeast Energy Fund, and the other receiving funds.

Legislative Finance Division Virginia Stonkus, Fiscal Analyst ?Z{%?é‘g



Department of Community and Regional Affairs

Legislative Finance Division Virginia Stonkus, Fiscal Analyst 02/02/94





