




H O U S E  C O M M I T T E E  R E P O R T

( i i)
Date Referred: March 19, 1993 

Date of Committee Action: ~̂ l'OD
The FINANCE Comi 'ittee considered: 

HOUSE BILL NO. 191

FURTHER REFERRALS:

HB 191

CONTRACTOR OPERATED STATE HATCHERIES

"An Act relating to cost recovery by contractors who operate state-owned hatcheries."

RECOMMEND ATIONS: 
be replaced with_______

[ | the same title 
.[ ] a new title

[ ] have attached amendments(s) 
[vfido pass 
( ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to the____ Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): ^

[ ] fiscal impact__________________________

APPROVES PREVIOUS:

[ ] fiscal note(s)______

(Depl/Daie)

[ ] zero fiscal note (v f zero fiscal note(s) R5H fC^yy\cl 3 liTh'5

SlGNlNjj DO PASS DP OTHER RECOMMENDATIONS DNP NR AM

A g h J Z f tZ r . N

y

<v. ic fL *  O th n O u  r0  O s
) f

^ — - — »— \ X /

L S
/

K+» <i

A )

0 X y  \

^  ) sn

Co'CHAIRMAN'S SIGNATURE
Ut'Ob'JYV



Revision Date:  ________________________________ ___  Department Affected: Fish and Game____________
Title; An act relating to cost recovery bv contractors who BRU: FRED______________ __________________
operate state-owned hatcheries___________________________ Component: FRED_______________ _______ _____ _____

F I S C A L  N O T E  Nc. i
STATE OF ALASKA Bill Version: H3 191

1993 LEG ISLA TIV E SESSION * (H) Publish Dste: 3 / 1 7 / 9 3

Sponsor: Williams_________________________________________ 1_
Requestor:    •_________ ___________________  COM PONENT SERIAL NO.

EXPENDITURES/REVENUES:_____________   (Thousands o f Dollars)
OPERATING 1 FY94 FY95 FY96 FY97 FV98 FY99

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &. STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 O.'l 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 o.n 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING SO.O SO.O SO.O SO.O SO.O SO.O

CAPITAL SO.O SO.O SO.O SO.O SO.O S0.I)

REVENUE FUND SOURCE: SO.O SO.O SO.O SO.O SO.O so.u

FUNDING: (Thousands o f Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0 /i I 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 I 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 1 0.0
1005 Gr/Program Receipts 0.0 0.0 0.0 o.o 0.0 1 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 1 0.0
OTHER 0.0 0.0 0.0 0.0 0.0 | 0.0
TOTAL SO.O SO.O SO.O SO.O SO.O 1 so.c

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME o 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate o f current year (FY93) impact: SO.O

ANALYSIS: (Attach a separate page if necessary)
Passage of this bill would allow funds from cost recovery at a contracted state hatchery to be used for the same purposes 
that funds from cost recovery at ordinary PNP hatcheries may be used. Under current AS 16.10.480(d), contractors can 
only use funds generated from cost recovery at a contracted hatchery for operating that hatchery. If insufficient operating 
funds are generated at a contracted hatcher,,, the contractor may use funds from one of its own hatcheries to support the 
state-owned hatchery, but could not use funds from another contracted facility to support the first.

I „ -a^ ep ared  By: Steve_McGee___________________________________________________Phone: 465-4160

' Division: FRED________________ /̂'    .   Date: 3/10/95

Approved by Commissioner: ^  T ______________________________ -__________

Agen /:  Department o f Fish and Game_______________________________________ Date:  ̂ ________
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M E M O R A N D U M

TO: Rep. MacLean, Co-chair
v/Rep. Larson, Co-chair 
House Finance Committee

FROM: Rep. Bill Williams

DATE: March 20, 1993

RE: Request for scheduling of HB 191 for House Finance hearing

I would like to request a hearing of HB 191 before the House 
Finance Committee. I am the prime sponsor of this measure, and co­
sponsors include Representatives Olberg, Phillips, Grussendorf, G. 
Davis, and Navarre.

HB 191 pertains to how a contractor (usually a regional aquaculture 
association) may spend the cost recovery monies generated from a 
state-owned hatchery which the contractor operates under contract 
with the state. This bill is strongly supported by aquaculture 
associations, fishermen, and the Department of Fish and Game. The 
bill has a zero fiscal note and will in the long run help to save 
money for the state while maintaining hatchery production. This 
is because the increased flexibility proposed by the bill will help 
to make the take-over of operation of state facilities by 
contractors more feasible, and thus help to accomplish the goal of 
weaning hatchery operations off of state funding.

HB 191 was passed unanimously by the Fisheries Committee and no 
one has voiced any opposition to the bill, so I'm sure that the 
bill would take very little of your committee's time. I would very 
much appreciate your consideration of scheduling it for a hearing 
soon.

Back-up information is attached to this request. If further 
information is needed, please contact my office at 465-3715. Thank 
you.

Hydcr • Ketchikan • Meyers Chuck • Saxman



DEPARTMENT OF FISH AND GAME
POSITION PAPER

Bill No.: HB 191

Sponsor: Williams

Division: FRED

Bill Title: An act relating to cost recovery by contractors of state-owned hatcheries.

Backg round /L eg is la tiv e  In tent:

Passage of this bill would allow funds from cost recovery at a contracted state hatchery to be 
used for the same purposes that funds from cost recovery at ordinary PNP hatcheries may be 
used. Under current AS 16.10.480(d), contractors can only use funds generated from cost 
recovery at a contracted hatchery for operating that hatchery. If insufficient operating funds are 
generated at a contracted hatchery, the contractor may use funds from one of its own hatcheries 
to support the state-owned hatchery, but could not use funds from another contracted facility to 
support the first.

Analysis of Bill/Program Effects

The current law unnecessarily restricts the flexibility of contractors to operate state-owned 
hatcheries and may result in the closure of productive state facilities that do not have immediate 
cost-recovery potential sufficient to support their operating costs. Under AS 16.10.450, PNP 
hatchery operators are able to utilize funds generated from harvests of salmon returning to their 
facilities for reasonable operating costs, including debt retirement, expansion of facilities, 
fisheries research or other salmon rehabilitation projects, or operating costs and fisheries-related 
activities of the regional aquaculture association. This bill would allow contractors of state- 
owned hatcheries to operate contracted hatcheries with the same flexibility they already have 
with their own hatcheries. It may also reduce the need for loans or additiona. state funding for 
some contracted hatcheries where cost recovery is not possible.





UNITED FISHERMEN OF ALASKA
211 Fourth S tr e e t , S u ite  112  

J u n e a u , A la sk a  9 9 8 0 1  
9 0 7 / 5 8 6 - 2 8 2 0  

Fax: 9 0 7 /4 6 3 - 2 5 4 5
March 16,1993

The Honorable Carl Moses, Chair 
and Committee Members 
House Special Committee on Fisheries 
The Capitol Building 
Juneau, Alaska 99802-1182

Dear Chairman Moses and Committee Members:

The State of Alaska has more or less completed the process of transferring the operations of state 
-owned salmon hatcheries to regional aquaculture associations. Standard lease agreements with 
the State allow the regional associations to harvest a portion of the returning hatchery salmon to 
pay for the cost of producing those salmon. However, under current laws, the revenues received 
in the cost recovery harvest may only be used to pay for costs at the state-owned facility, and only 
for operating costs.

This bill, which is unanimously supported by the United Fishermen of Alaska, would allow the 
regional associations to use cost recovery revenues earned at state-owned hatcheries to pay for a]l 
costs that may be associated with producing salmon at those hatcheries. These include 
administrative, maintenance, and capital costs; program evaluation costs, such as tagging; and, 
debt retirement of any loans associated with the state-owned facilities.

The bill would also allow the regional associations to use those revenues to pay for costs 
associated with any other projects or facilities operated by tlie regional association. This allows an 
association to pool all cost recovery and enhancement tax revenues for the most efficient and 
effective us in its program.

The State has transferred the operation of commercially important hatcheries to the regional 
associations under the presumption that resource users should pay for the programs which benefit 
them. In order to make these transfers financially feasible, the regional associations have, in 
many cases, made capital improvements to these facilities.

MEMBER ORGANIZATIONS
Alaska Crab Coalition • Alaska Longline Fisherman's Association • Alaska Trollers Association • Araa K Seiners Association 

Bering Sea Fishermen's Association • Bristol Boy Drlltnetters Association • Concerned Aren "M" Fishermen 
Cook Inlet Aquaculture Association ■ Cordova District Fishermen United ■ Kenal Peninsula Fishermen's Association 

North Pacific Fisheries Association • Northern Southeast Regional Aquaculture Association • Peninsula Marketing Association 
Petersburg Vessel Owners Association • Prince William Sound Aquaculture Corporation • Seafood Producers Cooperative 

Southeast Alaska Seiners Association • Southern Southeast Regional Aquaculture Association 
United Cook Inlet Drilt Association • Western Alaska Cooperative Marketing Association

RE: HB 191 - An Act relating to cost recovery by
contractors who operate state-owned hatcheries



Tlie Honorable Carl Moses, Chair 
and Committee Members 
House Special Committee on Fisheries 
March 16, 1993 
Page Two

Now that the regional associations have the responsibility to operate these hatcheries, it is 
important that the State of Alaska also give them the opportunity to make them succeed, and not 
hobble them with unreasonable constraints. This bill will help to make the transfer program a 
success by removing one such constraint.

Thank you.

Sincerely,

Dan Hull, Chairman 
Aquaculture Committee 
United Fishermen of Alaska

cc: UFA Board of Directors

F D :L e g i s la t i o n :H B  191  :H S C o m O n F is h / 3 - 19



March 9, 1993

Carl Moses, Chairman 
House Special Committee on 
State Capitol Building 
Juneau, Alaska 99801

Dear Mr. Chairman;

It is my understanding that House Bill 191, an act relating 
to cost recovery by contractors who operate state owned 
hatcheries, is scheduled to come before your committee.

This bill is very meaningful to my organization. We fund a 
state hatchery, located near Paxson on the Gulkana River.
The state has asked us to accept full responsibility in FY- 
94 for the operation of that facility. There is no 
opportunity for cost recovery at the Gulkana Hatchery
because the fish arrive there in spawning condition.
Therefore, we must fund that facility with revenue earned at 
other hatcheries such as the Main Bay sockeye salmon 
hatchery in Prince William Sound.

The Main Bay Hatchery is owned by the state, but operated by 
the Prince William Sound Aquaculture Corporation. Current 
regulations prevent us from using Main Bay cost recovery 
revenue to fund another hatchery.

HB 191 will enable us to fund the Gulkana hatchery with Main 
Bay hatchery revenue, which is acceptable to gill net 
fishermen, since both hatcheries principally supply the gill
net fishery plus the subsistence and dip net fisheries on
the Copper River.

Thanks very much.

John McMullen 
President

copy: Ray Gillespie

Corporate Office • Post Office Box 1110 • Cordova, Alaska 99574-1110 
phone: 907/424-7511 * fax: 907/424-7514
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COOK INLET 
AQUACULTURE ASSOCIATION

HC 2, BOX 649 
30LD0TNA, AK 09869.8707 

(007) 283-5701

March 11, 1992

House Special Committee on Fisher
S t a t e  C a p i t o l  •'
Juneau, Alaska 99801 _ '

Dear Special Committee Member: .... -

CIAA urges approval of HB- 191 because we need to be able to utilize 
cost recovery revenues generated at the State owned facilities we 
operate in exactly the same fashion as cost recovery revenues 
generated at facilities we own and operate. We need to be able to 
spend fish sale revenues generated at State owned facilities to:

1) make improvements to the State owned facilities. In many 
instances the complete design was never constructed, vital parts 
were left out. In other instances, poor construction or poor 
maintenance has resulted in the need for major improvements. In 
still other instances new regulations (fuel handling and storage 
for example) require expensive improvements,

2) pay reasonable costs of operating the regional associations.. 
It is not fair that any association overhead must be charged off 
against those facilities owned by associations. All facilities 
require administrative services which we call overhead; all 
facilities should pay a fair share.

3) taka advantage of the flexibility and security offered by 
securing operating revenue through a "corporate cost recovery 
goal". We can u b s  monies generated from facilities owned by 
associations to operate, maintain or improve state owned 
hatcheries; We should be able to use monies generated at a State 
owned facility to oporata, maintain or improve another State owned 
facility or an association owned facility. It is not likely that 
every facility will generate exactly its individual cost recovery 
goal every year. Shortages at one facility must be made up by 
surpluses from other facilities; regardless of who actually owns a 
particular facility.

I would be happy to answer any questions.

Sincerely,

Thomas E. Mears, 
Executive Director

SALMON ENHANCEMENT TODAY MEANS BETTER SALMON FISHING TOMORROW
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Southern Southeast Regional Aquaculture Association, Inc.

The Southern Southeast Regional Aquaculture Association (SSRAA) recommends the 
approval of this act SSRAA signed an agreement with the Department of Fish and Game 
on July 1, 1992 to operate the State Soekcyc Salmon Hatchery ai Beaver Falls for a. twenty 
year period. A cost recovery program is being d .Yelopcd that will pay for the operations of 
this facility. However, our experience in operating snlnxon hatcheries over the past fifteen 
years has shown that return rates and prices are highly volatile, and there will be times 
when a single species will not cover the operating costs.

One of the strengths of SSRAA’s program is the diversification of onr species being reared 
and the multiple sites where these fish are released. SSRAA releases all salmon species, 
except for pink salmon, and release them at multiple sites, When the return of one species 
is low or the price is depressed, wc can frequently make cost recovery goals on another 
species for which the return or price is higher and/or harvest at another site.

SSRAA also operates all of our programs from a pool of money derived from the saJmon 
enhancement lax and cost recovery. This pool is budgeted among all projects. It is not 
practical in our case to make each project pay for itself. This is more efficient and less 
costly than running each as an independent entity.

The current limitation on SSRAA to operate the Slate Beaver Falls Hatchery is not 
consistent with our operations. There will be occasions when the sockcye returns will not 

- provide sufficient funds to operate the hatchery and SSRAA will have to subsidize the state 
hatchery from our other cost recovery efforts. It is only fair that SSRAA should also be 
able to use funds from the Beaver Falls cost recovery to meet our other program needs.

If HB 191 is enacted, it will help stabilize our source of revenue and add to our 
diversification strength. It will help assure that our other salmon enhancement programs 
will not be jeopardized and it will help assure that SSRAA will be able to meet our debt 
sen icc  to the State Fisheries Enhancement Revolving Loan Fund (FERLF). The recent 
legislative audit report (08-4445-93) recommends approval of this bill and advises that the 
bill would also help secure the future of the FERLF for other operators who still need to 
borrow from the fund.

2721 Tongass Avenue
Ketchikan, Alaska 99901
Phone: (907) 225-9605 
Fax: (907) 225-1348

H o u se  S p ec ia l C om m ittee  F ish eries
RE: H B  191 "An act re la tin g  to cost recovery by
co n tra cto rs  w ho operate state-ow ned hatcheries"

Sincerely,

Donald F. Amend 
General Manager



§ 16.10.370 F i s h  a n d  G a m e § 16.10.380

Revisor's notes. — Reorganised in Cross references. — For further defi- 
1983 to alphabetize the defined terms. nitions, see AS 16.05.940.

Sec. 16.10.370. Short title. A S  16.10.300 —  16.10.370 m a y  be 

cited as the Commercial Fishing Loan Act. (§ 1 ch 134 S L A  1972)

Article 9. S a l m o n  Hatcheries.

Section
375. Regional salmon plans 
380. Regional associations 
400. Permits for salmon hatcheries 
410. Hearings before permit issuance 
420. Conditions of a permit 
430. Alteration, suspension, or revocation 

of permit
440. Regulations relating to released fish 
443. Department assistance and coopera­

tion

Section
445. Egg sources
450. Sale of salmon and salmon eggs: use 

of proceeds; quality and price 
460. Inspection of hatchery 
470. Annual report
480. Contracts for the operation of state 

hatcheries

Cross references. — For legislative SLA 1979, in the 1979 Temporary and
findings and purpose related to AS Special Acts and Resolves.
16.10.375 — 16.10.560, see 5 1, ch. 59,

Sec. 16.10.375. Regional s a l m o n  plans. The commissioner shall 

designate regions of the state for the purpose of salmon production 

and have developed and a m e n d  as necessary a comprehensive salmon 

plan for each region, including provisions for both public and private 

nonprofit hatchery systems. Subject to plan approval by the commis­

sioner, comprehensive salmon plans shall be developed by regional 

planning teams consisting of department personnel and representa­

tives of the appropriate qualified regional associations formed under 

A S  16.10.380. (§ 2 ch 161 S L A  1976; a m  § 2 ch 154 S L A  1977)

Sec. 16.10.380. Regional associations, (a) The commissioner 

shall assist in and encourage the formation of qualified regional asso­

ciations for the purpose of enhancing salmon production. A  regional 

association is qualified if the commissioner determines that it

(1) is comprised of associations representative of commercial fisher­

m e n  in the region;

(2) includes representatives of other user groups interested in fish­

eries within the region w h o  wish to belong; and

(3) possesses a Doard of directors that includes no less than one 

representative of each user group that belongs to the association.

(b) In this section "user group” includes, but is not limited to, sport 

fishermen, processors, commercial fishermen, subsistence fishermen, 

and representatives of local communities.



§ 16.10.400 A l a s k a  S t a t u t e s § 16.10.400
(c) A qualified regional association, when it becomes a nonprofit 

corporation under AS 10.20, is established as a service area in the 
unorganized borough under AS 29.03.020 for the purpose of providing 
salmon enhancement services. (§ 2 ch 161 SLA 1976; am § 2 ch 59 
SLA 1979)

N O T E S  T O  D E C IS IO N S

C ite d  in  S ta te  v. A le x ,  646 P .2d  2 f 1 
(A la s k a  1982).

Sec. 16.10.400. P erm its  for sa lm on  hatcheries , (a) The commis­
sioner or a designee may issue a permit, subject to the restrictions 
imposed by statu te or regulation under AS 16.10.400 — 16.10.470, to 
a nonprofit corporation organized under AS 10.20, after the permit 
application has been reviewed by the regional planning team, for

(1) the construction and operation of a salmon hatchery;
(2) the operation of a hatchery under AS 16.10.480.
(b) The application for a permit under this section shall be on a 

form prescribed by the department and be accompanied by an applica­
tion fee of $100. The commissioner may waive the submission of an 
application for a permit to operate a hatchery under AS 16.10.480.

(c) A hatchery permit is nontransferable. If a permit holder sells or 
leases a hatchery for which a perm it ir issued under this section, the 
new operator shall apply for a new oerm it under this section.

(d) [Repealed, § 19 ch 154 SL A  1977.]
(e) A qualified regional association formed under AS 16.10.380, if it 

has become a nonprofit corporation under AS 10.20, has a preference 
right to a permit under (a)(1) of this section if its proposed hatchery is 
provided .or in the comprehensive plan for tha t region developed un­
der AS 16.10.375 and the fresh w ater source exceeds one cubic foot per 
second minimum flow. Another local nonprofit hatchery corporation 
approved by a qualified regional association has an identical prefer­
ence right.

(f) Except for permits issued before June 16,1976, a  permit may not 
be issued for construction or operation of a hatch Qry on an 
anadromous fish stream  unless the stream  has been clas 'd as suit­
able for enhancement purposes by the commissioner. _ .j commis­
sioner shall undertake to make such classifications in conjunction 
with the development of the comprehensive plan under AS 16.10.375.

(g) During the development of a  comprehensive plan for a region a 
perm it may not be issued for a  hatchery unless the commissioner 
determines th a t the action would result in substantial public benefits 
and would not jeopardize natural stocks. (§ 2 ch 111 SLA 1974; am 
§ 3 ch 161 SLA 1976; am §§ 3, 19 ch 154 SLA 1977; am §§ 2 — 4 ch 
14 SLA 1988)

1 2 2



§ 16.10.410 F i s h  a n d  G a m e § 16.10.420
C ro s s  re fe re n c e s .  —  F o r le g is la t iv e  in -  O p in io n s  o f  a t t o r n e y  g e n e ra l.  —  

te n t in  c o n n e c tio n  w i th  th e  e n a c tm e n t o f  S ince  th e  co n d itio n s  fo r  issuance o f  a
A S  16 .10 .400 —  16 .10 .470, see § 1, ch . h a tc h e ry  p e rm it  do n o t a p p e a r to  be in co n -
111, S L A  1974, in  the  T e m p o ra ry  a n d  s is te n t w i th  th e  o p e ra t io n  o f  a f is h  p ro-
S pec ia l A c ts . cessing  a n d  m a rk e t in g  f a c i l i t y  in  con ju nc-

E f fe c t  o f  a m e n d m e n ts .  —  T h e  1988 t io n  w i th  the  h a tc h e ry , a  n o n p ro fit  h a tch -
a m e n d m e n t, e ffe c tiv e  M a rc h  31, 1988, in  e ry  can  a lso process an d  m a rk e t f is h e r ie s '
su b sec tion  (a ), d iv id e d  th e  fo rm e r ly  u n d i-  p ro d u c ts , b u t a n y  p r o f i t  w o u ld  have to  be
v id e d  la n g u a g e  in to  a n  in t r o d u c to ry  p a ra - used fo r  e xp ans ion  o r  im p ro v e m e n t o f  fa-
g ra p h  a n d  p a ra g ra p h  (1 ), a n d  added p a ra - c i l i t ie s ,  h a tc h e r ie s  re sea rch  o r o th e r  au -
g ra p h  (2 ); added th e  second sen tence  in  th o riz e d  purposes o f  th e  re g io n a l associa-
su b sec tion  (b ); a n d , in  sub se c tio n  (e ), in -  t io n  w i th in  w h ic h  th e  c o rp o ra tio n  is  lo-
se rted  "u n d e r  (a )(1 ) o f  th is  se c tio n "  in  th e  ca ted , j un e  j j ,  1g g4i Q p. A t t ’y  Gen.
f i r s t  sen tence an d  s u b s t itu te d  " A n o th e r "  
fo r  "A n y  o th e r "  in  th e  second sen tence .

Sec. 16.10.410. H earings befo re  perm it issuance, (a) At least 
30 days before the issuance of a perm it under AS 16.10.400, a public - 
hearing shall be held in a central location in the vicinity of the pro­
posed hatchery facility.

(b) Notice of the hearing shall be published in a newspaper of gen­
eral circulation once a week for three consecutive weeks, with comple­
tion of the notice at least 10 days before the hearing.

(c) The hearing shall be conducted by the department. At a hearing 
for a permit under AS 16.10.400(a)(1), the applicant shall present a 
plan for the proposed hatchery, describing the capacity of the hatchry 
and other relevant facts tha t may be of interest to the department or 
the public. Interested members of the public shall be afforded an op­
portunity to be heard.

(d) The departm ent shall record and consider objections and recom­
mendations offered by the public at the hearing conducted under this 
section. It shall respond in writing, w ithin 10 days after the hearing is 
held, to any specific objections offered by a member of the public at the 
hearing. (§ 2 ch 111 SLA 1974; am § 5 ch 14 SLA 1988)

E f fe c t  o f  a m e n d m e n ts .  —  T h e  1988 fo rm e r ly  re la te d  to  th e  t r a n s fe r a b i l i ty  o f  
a m e n d m e n t, e ffe c tiv e  M a rc h  31 , 1988, re -  th e  h a tc h e ry  p e rm it,  
p e a led  and  re e n a c te d  s u b s e c tio n  (c), w h ic h

Sec. 16.10.420. C onditions o f a  perm it. The departm ent shall re­
quire, in a perm it issued to a hatchery operator, tha t

(1) salmon eggs procured by the hatchery must be from the depart­
ment or a source approved by the department;

(2) salmon eggs or resulting fry may not be placed in waters of the 
state other than those specifically designated in the permit;

' (3) salmon' eggs or resulting fry, sold to a permit holder by the state 
or by another party approved by the department, may not be resold or 
otherwise transferred to another person;

(4) salmon may not be released by the hatchery before department 
approval, and, for purposes of p a tH  ogical examination and approval,123



§ 16.10.430 A l a s k a  S t a t u t e s § 16.10.440
the departm ent shall be notified of the proposed release of salmon at 
least 15 days before the date of their proposed release by the hatchery;

(5) diseased salmon be destroyed in a specific manner and place 
designated by the department;

(6) adult salmon be harvested by hatchery operators only at specific 
locations as designated by the department;

(7) surplus eggs from salmon returning to the hatchery be made 
available for sale first to the departm ent and then, after inspection 
and approval by the department, to operators of other hatcheries au­
thorized by permit to operate under AS 16.10.400 — 16.10.470;.

(8) if surplus salmon eggs are sold by a perm it holder to another 
permit holder, a copy of the sales transaction be provided to the de­
partment;

(9) [Repealed, § 5  ch 110 S L A  1980.]
(10) a hatchery be located in an area where a reasonable segrega­

tion from natural stocks occurs, but, when feasible, in an area where 
returning hatchery fish will pass through traditional salmon fish- ries. 
(§ 2 ch 111 SLA 1974; am § 5 ch 110 SLA 1980)

Sec. 16.10.430. A lte ra tion , su spension , o r revocation  of p e r­
mit. (a) If a perm it holder fails to comply with the conditions and 
terms of the permit issued under AS 16.10.400 — 16.10.470 within a 
reasonable period after notification of nonccmpliance by the depart­
ment, the perm it may be suspended or revoked, in the discretion of the 
commissioner after the regional planning team for the area in which 
the hatchery is located is notified and granted an opportunity to com­
ment upon the proposed suspension or revocation.

(b) If the commissioner finds th a t the operation of the hatchery is 
not in the best interests of the public, the commissioner may alter the 
conditions of the permit to m itigate the adverse effects of the opera­
tion, or, if the adverse effects are irreversible and cannot be mitigated 
sufficiently, initiate a term ination of the operation under the permit 
over a reasonable period of time under the circumstances, not to ex­
ceed four years. During the period of time that the operation is being 
terminated, the permi; holder may harvest salmon under the term s of 
the permit but may not release additional fish. (§ 2 ch 111 SLA 1974; 
am § 4 ch 154 SLA 1977)

Sec. 16.10.440. R egu la tions re la tin g  to re leased  fish, (a) Fish 
released into the natural waters of the state by a hatchery operated 
under AS 16.10.400 — 16.10.470 are available to the people for com­
mon use and are subject to regulation under applicable law in the 
same way as fish occurring in  the ir natural state until they retu rn  to 
the specific location designated by the departm ent for harvest by the 
hatcher}' operator.
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(b) The Board of Fisheries may, after the issuance of a permit by 
the commissioner, amend by regulation adopted in accordance with 
AS 44.62 (Administrative Procedure Act), the terms of the permit 
relating to the source and number of salmon eggs, the harvest of fish 
by hatchery operators, and the specific locations designated by the 
departm ent for harvest. The Board of Fisheries may not adopt any 
regulations or take any action regarding the issuance or denial of any 
permits required in AS 16.10.400 — 16.10.470. (§ 2 ch 111 SLA 1974; 
am § 24 ch 206 SLA 1975; am § 3 ch 59 SLA 1979)

Sec. 16.10.443. D epartm en t ass is tan ce  and  coopera tion ,
(a) Before and tuier permit issuance under AS 16.10.400 — 16.10.470, 
the departm ent shall make every effort, within the limits of time and 
resources, to advise and assist applicants or permit holders, as appro­
priate, in the planning, construction, or operation of salmon hatcher­
ies.

(b) Nothing in this section exempts an applicant or permit holder 
frc-n compliance with AS 16.10.400 — 16.10.470 or from compliance 
with the regulations or restrictions adopted under AS 16.10.400 —
16.10.470. (§ 1 ch 97 SLA 1975)

Sec. 16.10.445. Egg sources, (a) The departm ent shall approve 
the source and number of salmon eggs taken under AS 16.10.400 —
16.10.470.

(b) Where feasible, salmon eggs utilized by a hatchery operator 
f  shall first be taken from stocks native to the area in which the hatch­

ery is located, and then, upon departm ent approval, from other areas, 
as necessary. (§ 2 ch 111 SLA 1974)

Sec. 16.10.450. Sale of salm on a n d  salm on eggs: u se  of p ro- 
ceeds; q u a lity  an d  price , (a) Except as otherwise provided in a con­
tract for the operation of a hatchery under AS 16.10.480, a hatchery 
operator who sells salmon returning from the natural waters of the 
state, or sells salmon eggs to another hatchery operating under AS
16.10.400 — 16.10.470, after utilizing the funds for reasonable operat­

es ing costs, including debt retirement, expanding its facilities, salmon
rehabilitation projects, fisheries research, or costs of operating the 
qualified regional association for the area in which the hatchery is 
located, shall expend the remaining funds on other fisheries activities 
of the qualified regional association.

(b) Fish returning to hatcheries and sold for hum an consumption 
shall be of comparable quality to fish harvested by commercial fisher­
ies in the area and shall be sold a t prices commensurate with the 
current m arket. (§ 2 ch 111 SLA 1974; am § 5 ch 154 SLA 1977; am 
§ 6 ch 14 SLA 1988)

ll



§ 16.10.460 A j l a s k a  S t a t u t e s § 16.10.480
E f fe c t  o f  a m e n d m e n ts .  —  T h e  1988 t ra c t  fo r  th e  o p e ra tio n  o f  a h a tc h e ry  u n d e r 

a m e n d m e n t, e ffe c tiv e  M a rc h  31 , 1988, A S  16 .10 .480" a t  th e  b e g in n in g  o f  subsec- 
d e s ig n a te d  th e  fo rm e r ly  u n d e s ig n a te d  tw o  t io n  (a ), a n d  m ade a series o f  m in o r  s ty lis -  
sen tences as  subsec tions  (a ) a n d  (b ), ad ded  t ic  changes th ro u g h o u t th e  section . 
"E x c e p t as o th e rw is e  p ro v id e d  in  a  con-

Sec. 16.10.460. In sp ec tio n  of hatchery , (a) As a condition of and 
in consideration for a perm it to operate a hatchery under AS
16.10.400 — 16.10.470, an inspection of the hatchery facility by de­
partm ent inspectors shall be permitted by the permit holder a t any 
time the hatchery is operating. The inspection shall be conducted in a 
reasonable manner.

(b) The cost of an inspection performed by the department under AS
16.10.400 — 16.10.470 shall be borne by the department. (§ 2 ch 111 
SLA 1974; am § 4 ch 110 SLA 1980)

Sec. 16.10.470. A nnual rep o rt, (a) A person who holds a  permit 
for the operation of a salmon hatchery under AS 16.10.400 — 
16.10.470 shall submit an annual report no later than December 15 to 
the departm ent and to the qualified regional association for the area 
in which the hatchery is located, to include but not be limited to 
information pertaining to species; brood stock source; number, age, 
v/eight, and length of spawners; number of eggs taken and fry 
fingerling produced; and the number, age, weight, and length of ad rlt 
returns attributable to hatchery releases, on a form to be provided by 
the department.

(b) A person who holds a perm it for the operation of a salmon hatch­
ery under AS 16.10.400 — 16.10.470 and each regional association 
levying a voluntary assessment under AS 16.10.540 shall submit an 
annual financial report to the Department of Commerce and Economic 
Development on a form to be provided by the Department of Com­
merce and Economic Development. (§ 2 ch 111 SLA 1974; am § 6 ch 
154 SLA 1977; am § 4 ch 59 SLA 1979; am § 31 ch 14 SLA 1987)

Sec. 16.10.475. D efinitions. [Repealed, § 32 ch 14 SL A  1987.]

Sec. 16.10.480. C o n trac ts  fo r th e  o p era tion  of s ta te  hatcheries, 
(a) If the department determines tha t it is unable to continue operat­
ing a state-owned hatchery or tha t it is in the best interest of the state 
to provide for the operation of the hatchery by another person or by 
another person in cooperation with the state, the department may 
enter into a contract for the operation or cooperative operation of the 
hatchery.

(b) Notwithstanding AS 36.30, when selecting a contractor under 
(a) of this section, the departm ent shall give a preference to the re­
gional association organized under AS 16.10.380 that is located in the 
region in which the hatchery is located. If the department determines126



§ 16.10.480 F i s h  a n d  G a m e § 16.10.480
tha t the preferred regional association does not meet the criteria es­
tablished by the department for the contract, the departm ent may not 
award the contract to the preferred regional association and shall 
procure the contract under AS 36.30 after considering the recommen­
dations of the preferred regional association.

(c) A contract entered into under this section m ust provide tha t the 
hatchery will be operated under AS 16.10.400 — 16.10.445 and 
16.10.460 — 16.10.470 and the regulations adopted under those sec­
tions.

(d) The department may issue to a contractor who operates a hatch­
ery under this section a permit to harvest adult salmon during the 
term of the contract in a quantity sufficient to allow the contractor to 
recover all or part of the contractor’s costs of operating the hatchery.,

(e) A contract under this section for the operation of a hatchery may 
not affect the sta te’s ownership of the hatchery and does not affect the 
state’s responsibility to manage the resource.

(f) The operation of a hatchery under a contract authorized by this 
section shall be conducted in accordance with the fisheries manage­
ment and production goals of the department, and m ust be consistent 
with the Comprehensive Regional Salmon Plan approved under AS 
16.10.375. During the term of the contract, the department may order 
changes in the operation of the hatchery tha t are necessary to ensure 
consistency with the production goals of the Comprehensive Regional 
Salmon Plan. The contract m ust specify the species to be raised and 
the production goals for r*ach species, and these specifications must 
comply with the Comprehensive Regional Salmon Plan. The depart­
ment may term inate a  contract if the contractor fails to operate the 
hatchery in accordance with the requirements established by and un­
der this subsection. (§ 1 ch 14 SLA 1988)

L e g is la t iv e  h is t o r y  r e p o r t s .  —  F o r 1988 (C C S  S B  410), see 1988 S ena te  J o u r-  
le g is la t iv e  le t te r  o f  in te n t  o n  ch . 14, S L A  n a l 2422.

A rticle 10. F isheries E n h an cem en t Loan P rogram .

S ec tio n
500. D e c la ra t io n  o f  p o lic y  
505. F is h e r ie s  e n h a n c e m e n t re v o lv in g  

loan  fu n d  
507. S pec ia l a cco u n t e s ta b lish e d  
510. Pow ers an d  d u tie s  o f  th e  c o m m is ­

s io n e r
520. L im ita t io n  on  loon s

S e c tio n
525. R e p a ym e n t o f  p r in c ip a l and  in te re s t 

on  loans
540. V o lu n ta ry  assessm ent on sa le  o f  

sa lm o n
555. D isp o sa l o f  p ro p e r ty  a c q u ire d  b y  de­

f a u l t  o r  fo re c lo su re
560. D e fin it io n n

C ro s s  re fe re n c e s .  —  F o r le g is la t iv e  S L A  1979, in  th e  1979 T e m p o ta ry  and
fin d in g s  a n d  pu rp o se  re la te d  to  A S  S p e c ia l A c ts  and Resolves,
16.10.375 —  16 .10 .560 , see § 1, ch . 59.127



o

M E M O R A N D U M

H ono rab le  C a r l L . R o s ie r
C om m iss ioner
Dep‘ t  o f  F i s h  and Gasie

P«OM-
7 / la

OATE 

PILE n o  

TEL  NO. 

SUBJECT.

JUVJL O O SiSSflSL. e Sansone 
A s s i s t a n t  A t to rn e y  G en e ra l 

N a tu r a l R e so u rc e s  S e c t io n  - Juneau

O

S t a t e  o f  A l a s k a
Department of Law 

A ugu st 26, 1992 
663-92-0327 
465-3600
Review  o f  h a tc h e r y  
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You r e q u e s te d  us co r e v ie w  a l l  e x i s t i n g  a g re em en ts 
b e tw een  th e  A la s k a  D epartm en t o f  F i s h  and Game and th e  r e g io n a l  
a q u a c u lt u r e  a s s o c ia t io n s  f o r  th e  o p e r a t io n  o f  s t a t e  f i s h  
h a t c h e r ie s ,  p a r t i c u l a r l y  w ith  r e s p e c t  t o  th e  c h a r a c t e r i s t i c s  o f  th e  
fu n d s  u se d  to  o p e ra te  th e  h a t c h e r ie s ,  in c lu d in g  f i s h e r i e s  
enhancem ent t a x  fu n d s , c o s t  r e c o v e r y  money, d e s ig n a te d  g r a n t s ,  
c a p i t a l  im provem ent p r o je c t  f u n d s , and o i l  s p i l l  c o s t  r e c o v e r y  
f u n d s .  To re sp o n d  to  y o u r  r e q u e s t ,  t h i s  memorandum f i r s t  p r e s e n t s  
g e n e r a l b a ck g ro un d  on th e  o p e r a t io n  o f  s t a t e  h a t c h e r ie s  b y  th e  
r e g io n a l  a s s o c ia t io n s .  N e x t , th e  v a r io u s  so u rc e s  o f  f u n d in g  a r e  
d i s c u s s e d .  P u r s u a n t t o  AS 36.05.030, q u e s t io n s  r e g a r d in g  th e  
L i t t l e  D av is-B acon  A c t , AS 36.05, w i l l  be  r e f e r r e d  to  th e  A la s k a  
D epartm en t o f L a b o r . F i n a l l y ,  c o n c lu s io n s  and recom m enda tion s a r e  
p r e s e n te d .

T h is  memorandum o f  a d v ic e  p e r t a in s  o n ly  to  th e  s t a t e  
h a t c h e r ie s  o p e ra te d  p u r s u a n t  t o  AS 16.10.480 b y  th e  r e g io n a l  
a q u a c u lt u r e  a s s o c ia t io n s  u n d e r  c o n t r a c t  w i t h  th e  A la s k a  D epa rtm en t 
o f  F i s h  and Game, and n o t t o  th e  p r i v a t e  n o n p r o f i t  h a t c h e r ie s  
c o n s t r u c t e d  and o p e ra te d  b y  n o n p r o f i t  c o r p o r a t io n s  p u r s u a n t  t o  
AS 16.10.400(a)(1). A tta chm en t I  t o  t h i s  memorandum l i s t s  th e  
c o n t r a c t s  and c o n t r a c t  amendments r e v ie w e d . A tta chm en t I I  l i s t s  
p r e v io u s  D epartm en t o f  Law memoranda o f  a d v ic e  c o n c e rn in g  th e  
h a tc h e r y  c o n t r a c t s  o r  h a tc h e r y  f in a n c e .  A tta chm en t I I I  c o n s i s t s  o f  
a s e t  o f  summary c h a r t s  com p a r in g  th e  c u r r e n t  c o n t r a c t u a l  
p r o v i s io n s  o f  a l l  th e  h a t c h e r ie s  u n d e r  c o n t r a c t .  A tta chm en t IV  i s  
a memorandum from  J e f f e r y  P . . K o e n in g s , D i r e c t o r ,  F i s h e r i e s  
R e h a b i l i t a t io n  and Enhancement D i v i s i o n ,  A la s k a  D epartm en t o f  F i s h  
and Game, d a te d  A u g u s t IS ,  1992, t h a t  p r o v id e s  a h i s t o r i c a l  
p e r s p e c t iv e  o f  th e  d e ve lo pm en t o f  th e  h a tc h e r y  management 
c o n t r a c t s .

The f o l lo w in g  a b b r e v ia t io n s  a re  u se d  in  t h i s  memorandum:
ADF&G
CIAA

A la s k a  D epa rtm en t o f  F is h  and Game 
Cool; I n l e t  A q u a c u ltu r e  A s s o c ia t io n

C3-0C3
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CIP
DCED

FRED D iv . -

KRAA

NSRAA

PNP
PWSAC

SSRAA

RAA

C a p i t a l  Im provem ents P r o je c t
A la s k a  Departm ent o f  Commerce and 
Econom ic Development
A la s k a  D epartm ent o f  F is h  and Game, 
F i s h e r ie s  R e h a b i l i t a t io n ,  Enhancement and 
D eve lopment D iv i s io n  .
K od iak  R e g io n a l A q u a c u ltu r e  A s s o c ia t io n

- vne N o rth e rn  S o u th e a s t R e g io n a l A q u a c u ltu r e  
■tm A s s o c ia t io n  °
i t

P r iv a t e  N o n p ro f it  ( h a tc h e ry  o p e ra to r )
P r in c e  W il l ia m  Sound A q u a c u ltu r e  
C o rp o ra t io n
S o u th e rn  S o u th e a s t R e g io n a l A q u a c u ltu r e  
A s s o c ia t io n
R e g io n a l A q u a c u ltu r e  
R e g io n a l A s s o c ia t io n

A s s o c ia t io n

Ten s t a t e  h a t c h e r ie s  a re  c u r r e n t l y  th e  s u b je c t  o f  
o p e r a t io n a l c o n t r a c t s  o r  c o o p e r a t iv e  ag reem en ts be tw een  ADFSG and 
a  r e g io n a l  a q u a c u lt u r e  a s s o c ia t io n :  C.IAA fu n d s  and o p e ra te s  t v .
T r a i l  L ake s and T u tk a  h a t c h e r ie s  and fu n d s  a  f i s h e r i e s  enhancem ent 
p rog ram  a t  C rooked C re e k ; KRAA fu n d s  o p e r a t io n s  a t  K i t o i  and  P i l l a r  
C re e k ; NSRAA fu n d s  and o p e ra te s  H idden  F a l l s ;  P9SAC fu n d s  and 
o p e r a te s  C annery C reek  and M ain Bay and fu n d s  th e  o p e r a t io n s  o f  
G u lk a n a ; and SSRAA fu n d s  and o p e ra te s  B eave r F a l l s .  The B ig  Lake 
h a tc h e r y  i s  th e  s u b je c t  o f  a c o o p e r a t iv e  ag reem en t w ith  CIAA; 
h ow e ve r , ADFSG c u r r e n t l y  fu n d s  and o p e ra te s  th e  h a tc h e r y . ADFSG i s  
c o n c e rn e d  t h a t  a s  i t  h a s n e g o t ia t e d  e a ch  c o n t r a c t ,  l e g a l  i s s u e s  may 
n o t  h a ve  b een  t r e a t e d  c o n s i s t e n t l y .  To f a c i l i t a t e  th e  de ve lo pm en t 
an d  m o d i f i c a t io n  o f  c o n t r a c t s ,  ADFSG se e k s  c o n s i s t s n c y  i n  th e  
a p p l i c a t io n  o f  th e  l a v  t o  each  c o n t r a c t  and t o  e n su re  c om p lia n ce  
w i t h  a p p l i c a b le  s t a t u t e s  and r e g u la t i o n s .

R ev iew  o f  ADFSG*s h a tc h e r y  c o n t r a c t s  and D epartm en t o f  
Law a d v ic e  c o n c e rn in g  t h e  h a t c h e r ie s  in d i c a t a s  t h a t  th e  c o n t r a c t s  
and  t h e i r  i n t e r p r e t a t i o n  a re  to  some e x te n t  in c o n s i s t e n t .  As 
d i s c u s s e d  i n  A tta chm en t IV , some in c o n s is t e n c y  i s  t o  be  e x p e c te d , 
g iv e n  th e  u n iq u e  c h a r a c t e r i s t i c s  o f  e a ch  h a tc h e r y  and i t s  sa lm on  
p r o d u c t io n  a c t i v i t i e s .  I n  a d d i t i o n ,  th e  n a tu r e  and e x t e n t  o f  th e  
o b l i g a t i o n s  u n d e r ta k e n  b y  th e  r e g io n a l a s s o c ia t io n s  v a r y  from  
h a tc h e r y  t o  h a tc h e r y  and  from  r e g io n a l a s s o c ia t io n  t o  r e g io n a l 
a s s o c ia t io n .  However, i f  th e  c o n t r a c t s  a re  In c o n s i s t e n t  due to  an
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e rro n e o u s  in t e r p r e t a t i o n  and a p p l ic a t io n  o f  th e  law  o r  due* to  th e  
o m is s io n  o f  c r i t i c a l  c o n t r a c t  p r o v i s io n s ,  th e n  th e  in c o n s i s t e n c ie s  
among th e  c o n t r a c t s  may p r e s e n t  l e g a l  d i f f i c u l t i e s .  By r e v ie w in g  
A tta chm en t I I I ,  th e  summary c h a r t s ,  i t  i s  p o s s ib le  to  o b t a in  an 
o v e r v ie w  o f  th e  c o n t r a c t s  and to  i d e n t i f y  where th e  in c o n s i s t e n c ie s  
and  o m is s io n s  o c c u r . The D epartm ent o f  Law w i l l  c o n t in u e  to  work 
w i t h  ADF&G to  a d d r e s s  any l e g a l  co n ce rn s  o v e r  e x i s t i n g  o r  new 
c o n t r a c t s .

DISCUSSIf lH
S in c e  1981, th e  S ta te  of. A la s k a  has so u g h t more e f f i c i e n t  

and e co n om ica l means o f  o p e r a t in g  i t s  h a t c h e r ie s .  S ee , e . g .  f 
C annery C reek C o n t r a c t ,  S ta tem en t o f  P rob lem  and B ackground a t  3 
(June  14, 1988). In  1988, th e  l e g i s l a t u r e  e n a c te d  AS 16.10.480, 
a u t h o r i z in g  ADF&G to  e n te r  in to  c o n t r a c t s  f o r  th e  o p e r a t io n  o r  
c o o p e r a t iv e  o p e r a t io n  o f  s t a t e  h a t c h e r ie s ,  when ADF&G d e te rm in e s  
t h a t  i t  i s  u n a b le  to  c o n t in u e  o p e r a t in g  a h a tc h e r y  o r  t h a t  i s  i n  
th e  b e s t  i n t e r e s t  o f  t l . a  s t a t e  to  p ro v id e  f o r  th e  o p e r a t io n  o r  
c o o p e r a t iv e  o p e r a t io n  o f  a h a tc h e r y  b y  a n o th e r  p e r so n . The 
l e g i s l a t i v e  h i s t o r y  o f AS 16.10.480 in d i c a t e s  t h a t  i t s  m ain  p u rp o se  
was to  r e l i e v e  th e  b u rd e n  p la c e d  on th e  g e n e r a l f'.ind b y  th e  
o p e r a t in g  c o s t s  o f  c e r t a i n  s t a t e  h a t c h e r ie s ,  w h i le  a t  th e  same t im e  
p r o v id in g  an a l t e r n a t i v e  means o f  a l lo w in g  them  to  rem a in  i n  
o p e r a t io n . 1

1 The l e g i s l a t u r e  p a s s e d  th e  C on fe ren ce  Comm ittee S u b s t i t u t e  f o r  
S en a te  B i l l  410 in  1988, a d d in g  AS 16.10.480 and am end ing 
AS 16.10.400, AS 16.10.410, and AS 16.10.450. A memorandum from  
R e p r e s e n ta t iv e  Ben G ru s s e n d o r f , S p eake r o f  th e  H ouse , th e  p r im e  
sp o n so r o f  House B i l l  454 (w h ich  ^as i d e n t i c a l  t o  S en a te  B i l l  410), 
to  R e p r e s e n ta t iv e  Dave D o n le y , C ha irm an , House L abo r and Commerce 
C om m ittee , s t a t e s  s

House B i l l  454 and S en a te  B i l l  410 a r e  an
a p p ro p r ia te  re sp o n se  b y  th e  D epartm en t o f  F i s h  and 
Gas» t o  i n t e n t  la n g u a g e  p la c e d  i n  th e  FT 1988
b u d g e t t h a t  r e q u i r e d  th e  d ep a r tm en t t o  d e v e lo p  w ays 
to  r e l i e v e  th e  b u rd e n  on th e  g e n e r a l fu n d  c a u se d  b y  
s t a t e  h a tc h e r y  o p e r a t io n .

Mem. a t  2 (F eb . 22, 1988). See a ls o  M in u te s  o f  th e  House R e so u rc e s  
S ta n d in g  Comm, a t  5 (M ar. 1, 1988) (Remarks o f  Doug R ic k e y ,
L e g i s l a t i v e  A s s i s t a n t  to  Rep. Ben G ru s s e n d o r f) ;  M in u te s  o f  th e  
S e n a te  R e so u rc e s  Comm, a t  4 (F eb . 22, 198E) (Remarks o f  S en . F re d  
Z h a r o f f ) .  The h a t c h e r ie s  im m e d ia te ly  a f f e c t e d  w ere C annery C re e k , 
H idden  F a l l s ,  K i t o i ,  and T r a i l  L a k e s . M in u te s  o f  th e  House
R e so u rc e s  Comm, a t  3 (M ar. 10, 1988) (Remarks o f  Rep. John S u n d ) .
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A u g t J t  2 6 , 1992P age  4
The c o n t r a c t in g  o f  s t a t e  h a tc h e r ie s  b e n e f i t s  th e  p u b l i c  

b y  c o n t in u in g  th e  enhancem ent o f  th e  common p ro p e r ty  f i s h e r i e s ,  
w h i le  a t  th e  same t im e  f r e e in g  s t a t e  r e s o u r c e s  f o r  o th e r  p u rp o s e s . 
See  Cannery C reek C o n tr a c t , S ta tem en t o f  P rob lem  and B ackg ro un d  a t  
3 (June 14, 1988). Under AS 16.10.480(f), th e  o p e r a t io n  o f  a s t a t e  
h a tc h e r y  un d e r c o n t r a c t  m ust be co n d u c te d  in  a c c o rd a n c e  w ith  
ADF&G's f i s h e r i e s  management and p ro d u c t io n  g o a ls ,  and m ust be 
c o n s i s t e n t  w ith  i t s  r e g io n ' s  Com prehensive R e g io n a l Salmon P la n . 
Under AS 16.10.480(b), when s e le c t i n g  a c o n t r a c t o r ,  ADF&G m ust g iv e  
a p r e fe r e n c e  to  th e  r e g io n a l a q u a c u lt u r e  a s s o c ia t io n  f o r  th e  r e g io n  
i n  w h ich  th e  h a tc h e ry  i s  lo c a t e d .  I f  ADF&G d e te rm in e s  t h a t  th e  
r e g io n a l  a s s o c ia t io n  does n o t meet ADF&G c r i t e r i a  f o r  a c o n t r a c t ,  
th e n  a f t e r  c o n s id e r in g  t ’ie  a s s o c ia t io n ' s  re com m enda tio n s , ADF&G 
m ust f o l lo w  th e  -State P ro cu rem en t Code, AS 36.30, i n  s e l e c t i n g  a 
c o n t r a c t o r .  So f a r ,  ADF&G has c o n t r a c te d  w ith  o n ly  th e  r e g io n a l  
a s s o c ia t io n s .

A no th e r k e y  f e a t u r e  o f AS 16.10.480 i s  t h a t  a c o n t r a c t  
f o r  th e  o p e r a t io n  o f  a s t a t e  h a tc h e r y  may n o t a f f e c t  th e  s t a t e ' s  
o w n e rsh ip  o f  th e  h a t c h e r y .2 AS 16.10.480(e) p r o v id e s :

2 The l e g i s l a t i v e  h i s t o r y  o f  AS 16.10.480 in d i c a t e s  t h a t  th e  s t a t e  
i s  to  r e t a i n  ow ne rsh ip  o f  th e  h a t c h e r ie s  u n d e r c o n t r a c t .  F o r 
e x am p le , House B i l l  454 and S en a te  B i l l  410 o r i g i n a l l y  p r o v id e d  f o r  
th e  " t r a n s fe r '*  o f  h a tc h e r y  o p e r a t io n s .  The House L a b o r and 
Commerce Comm ittee S u b s t i t u t e  f o r  House B i l l  454 d e le t e d  th e  word 
" t r a n s f e r "  and in s t e a d ,  u s e d  th e  p h ra s e , "p ro v id e  f o r  th e  o p e r a t io n  
o f  th e  h a t c h e r y . " A memorandum c o n c e rn in g  th e  com m itte e  s u b s t i t u t e  
s t a t e s ,  "T h is  change c l a r i f i e s  th e  f a c t  t h a t  th e  S t a t e  o f  A la s k a  
r e t a i n s  a l l  ow n e rsh ip  r i g h t s  i n  -the h a tc h e r y , a s  w a l l  a s  th e  r i g h t  
to  manage th e  r e s o u r c e ."  Hem. from  Rep. Ben G ru s s e n d o r f , S p eake r 
o f  th e  House, t o  Rep. Dave D on le y , Chairm an , House L a bo r and 
Commerce Comm, a t  1 (F eb . 22, 1988). See M in u te s  o f  t h e  House 
L abo r and Commerce Coma, a t  4-5 (F eb . 23, 1988). See a l s o  M in u te s  
o f  th e  House R e so u rc e s  Comm, a t  4 (M ar. 1, 1988) ( " [T ]h e  s t a t e
w o u ld  r e t a i n  a l l  ow n e rsh ip  r i g h t s  t o  th e  h a t c h e r ie s  an d  w o u ld  
c o n t in u e  t o  manage th e  r e s o u r c e . ” R em a rk  o f  Doug R ic k e y , 
L e g i s l a t i v e  A s s i s t a n t  t o  Rep . Ben- G ru s s e n d o r f) ;  M in u te s  o f  th e  
S e n a te  R e so u rc e s  Coma, a t  4 (F eb . 22, 1988) ("The h a t c h e r ie s  w o u ld  
rem a in  i n  th e  hands o f  th e  s t a t e . "  Remarks o f  S en . F re d  Z h a r o f f ) .

....................The - que stio n  o f  th e  s t a t e ' s  c o n t in u e d  ow n e rsh ip  o f  th e
s t a t e  h a t c h e r ie s  was a l s o  e x p lo r e d  a t  th e  c o n fe re n c e  com m itte e  
m e e t in g  on S en a te  B i l l  410:

REPRESENTATIVE GOLL: F i n a l l y ,  c o u ld  you  r e s t a t e
f o r  th e  r e c o r d  w h e th e r i t  i s  th e  d e p a r tm e n t ' s  
u n d e r s ta n d in g , . a s  i t  was m in e , t h a t  n o t

(c o n t in u e d . . . )



o o

A c o n t r a c t  u n de r t h i s  s e c t io n  f o r  th e  
o p e ra t io n  o f  a h a tc h e ry  may n o t a f f e c t  th e  s t a t e ' s  
ow ne rsh ip  o f  th e  h a tc h e ry  and does n o t a f f e c t  th e  
s t a t e ' s  a b i l i t y  to  manage th e  r e s o u r c e .

T h is  p r o v is io n  p la y s  a m a jo r r o le  in  sh a p in g  th e  c o n t r a c t  
t e rm in a t io n  p r o v i s io n s ,  a s  w e l l  a s th e  p r o v i s io n s  r e l a t i n g  to  
c a p i t a l  im p ro vem en ts , f i x t u r e s ,  and re p la c em en t e q u ip m en t.

With, r e s p e c t  to  te rm in a t io n , AS 16.10.480(f) a l lo w s  ADFSG 
to  te rm in a te  a c o n t r a c t  when a c o n t r a c t  r  f a i l s  t o  o p e ra te  th e  
h a tc h e r y  i n  a c co rd an ce  w ith  ADFSG f i s h e r i e s  management and 
p ro d u c t io n  g o a ls  and th e  Com prehensive R e g io n a l Salmon P la n . In  
a d d i t i o n ,  m ost o f  th e  c o n t r a c t s  c o n ta in  a v a r i e t y  o f  p r o v is io n s  
r a l a t i n g  to  t e rm in a t io n ,  in c lu d in g  te rm in a t io n  a t  w i l l  b y  th e  
r e g io n a l a s s o c ia t io n  b y  g i v in g  90 d a y s ' n o t ic e  (B ig  L a k e , C rooked 
C recik , K i t o i ,  and P i l l a r  C reek c o n t r a c t s )  and t e rm in a t io n  a t  w i l l  
b y  e i t h e r  th e  r e g io n a l  a s s o c ia t io n  o r  th e  s t a t e  b y  g i v in g  180 d a y s '  
n o t ic e  (B eave r F a l l s ,  C annery C reek , M ain B ay , and T u tk a  
c o n t r a c t s ) . '  A m a jo r c o n c e rn  in  d r a f t i n g  and i n t e r p r e t in g  th e  
c o n t r a c t s ,  t h e r o fo r e ,  i s  e n s u r in g  t h a t ,  in  th e  e v e n t  o f  th e  
t e rm in a t io n  o r  e x p i r a t io n  w ith o u t  re n ew a l o f  a c o n t r a c t ,  th e  
h a tc h e r y  w i l l  be  r e t u r n e d  to  th e  s t a t e  i n  a f u l l y  o p e r a t io n a l
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2 ( . . . c o n t in u e d )
w ith s t a n d in g  th e  p h ra se  "t r a n s f e r "  was u se d  i n  t h i s  
H e a r in g , w ha t w e 're  t a l k i n g  a b o u t i s  th e  c o n t r a c t  
r o r  p e r s o n n e l to  o p e ra te  th e s e  s t a t e  owned and 
o p e ra te d  f a c i l i t i e s .
ROLAND SHANKS [S p e c ia l  A s s i s t a n t ,  ADF&G]: The o n ly
in t e n t io n  i s  t h a t  th e  f a c i l i t y  s t a y s  i n  s t a t e  
ow n e rsh ip  and w e 'ru  b a s i c a l l y  t a l k i n g  a b o u t a 
c o n t r a c t  i n  t h e  o p e r a t io n .
REPRESENTATIVE GOLLi So w e 're  t a l k i n g  a b o u t 
c o n t r a c t in g  f o r  s t a f f ;  w e 're  n o t t a l k i n g  a b o u t 
t r a n s f e r r i n g  h a t c h e r ie s  to  th e  p r i v a t e  s e c t o r ,  o r  
to  [ i n d i a c . ] ,  o r  to  anybody e l s e .
ROLAND SHANKS: No, w e' r e  t a l k i n g  a b o u t th e
o p e r a t io n s .T r a n s c r ip t  a t  9-10 (M a r. 2 2 , 1 9 8 8 ).



.m o d e .3 T h is  re q u ir e m e n t n o t o n ly  s a fe g u a rd s  th e  p u b l i c ’ s 
in v e s tm e n t  in  th e  h a tc h e r y  s t r u c t u r e s  and e q u ipm en t, b u t  a ls o  
e n a b le s  ADF&G o r  a s u c c e s s o r  c o n t r a c t o r  to  im m e d ia te ly  s te p  in  and 
manage th e  b ro o d s to c k , 30 t h a t  th e  f i s h e r y  enhancem ent e f f o r t s  a t  
th e  h a tc h e r y  and th e  r e s o u r c e  i t s e l f  w i l l  n o t be je o p a r d iz e d .

The q u e s t io n  o f  p ro p e r ty  ow n e rsh ip  a ls o  f i g u r e s  in t o  th e  
t r e a tm e n t  o f  c a p i t a l  im p rovem en ts to  th e  h a t c h e r ie s .  A l l  th e  
h a tc h e r y  c o n t r a c t s  p ro v id e  t h a t  th e  s t a t e  owns an y c a p i t a l  
im p ro vem en ts made, r e g a r d le s s  o f  th e  so u rc e  o f  money u s e d  to  pay 
f o r  th e  im p ro vem en ts . T h is  f u l f i l l s  th e  in t e n t  o f  AS 16.10.480(e), 
b e c a u se  to  t r e a t  c a p i t a l  im p rovem en ts to  s t a t e  p ro p e r ty  a s  p r i v a t e  
p r o p e r t y  w o u ld  i n e v i t a b l y  d im in is h  o r  encumber th e  s t a t e ' s 
o w n e rsh ip  o f  th e  h a tc h e r y .  M o reo ve r , a t  many o f  th e  s t a t e  
h a t c h e r ie s ,  th e  s t a t e  owns th e  f a c i l i t y ,  i u t  n o t th e  u n d e r ly in g  
l a n d .4 B ecau se  th e  ow n e rsh ip  o f la n d  g iv e s  th e  owner th e  r i g h t  
to  l i m i t  an y  im p rovem en ts p la c e d  on th e  la n d ,  8.960 S qua re  F e a t .  
Mom OT L e s s  v .~  S t a t e . 806 P .2d 843, 846 (A la sk a  1991), ADF&G may 
h ave  s e p a r a t e ,  a d d i t i o n a l  c o n t r a c t u a l  o b l ig a t io n s  w i t h  r e s p e c t  t o  
a h a tc h e r y  t h a t  can no t be m o d i f ie d  o r  im p a ire d  b y  a  h a tc h e r y  
management c o n t r a c t .

A ls o  o f  co n c e rn  a re  th e  c o n t r a c t u a l  p r o v i s io n s  r e l a t i n g  
to  f i .T t u r e s . The law  r e la t e d  to  th e  rem o va l o f  t r a d e  f i x t u r e s  i s  
sum m arize d  i n  I n t e r i o r  B n e rcv  C oro , v ,  A la sk a  S ta te b a n k . 771 P .2d 
1352 (A la s k a  1989}. W ith  r e s p e c t  to  th e  t r e a tm e n t o f  f i x t u r e s  in  
th e  h a tc h e r y  c o n t r a c t s , th e  t h r e s h o ld  q u e s t io n  t h a t  m ust be
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3 The B e a v e r  F a l l s ,  C annery C re e k , H idden  F a l l s ,  M ain  B a y , T r a i l  
L a k e s , and T u tk a  c o n t r a c t s  th u s  r e q u i r e  th e  r e g io n a l a s s o c ia t io n s  
to  r e p a i r  an d  m a in ta in  th e  s t a t e  h a t c h e r ie s  a t  a  l e v e l  s u f f i c i e n t  
to  e n s u re  t h a t  upon c o m p le t io n  o f  th e  c o n t r a c t ,  th e  s i t e  and 
f a c i l i t y  w i l l  b e  r e tu r n e d  to  ADF&G in  t h e i r  o r i g i n a l  c o n d i t io n ,  
e x c lu d in g  n o rm a l w ear and t e a r .
4 ADF&G h a s  U .S . F o r e s t  S e r v ic e  s p e c i a l  u se  p e rm it s  a t  C annery 
C re e k , EHHrfmn F a l l s ,  and M ain  B ay; a  le a s e  ag reem en t w i t h  th e  
A la s k a  D epa rtm en t o f  N a tu r a l R e so u rc e s , D iv i s io n  o f  Land and  W a te r , 
f o r  H id den  F a l l s ;  a  le a s e  ag reem en t w i t h  th e  A fognak C o rp o ra t io n  
f o r  K i t o i ;  an  In te r a g e n c y  Land Management A ss ig nm en t from  th e  
A la s k a  D epa rtm en t o f  N a tu r a l R e so u r c e s , D iv i s io n  o f  P aries and 
O u tdo o r R e c r e a t io n ,  on d e s ig n a te d  m e n ta l h e a l t h  t r u s t  l a n d s ,  f o r  
T u tk a ; a  g ro un d  le a s e  w i t h  th e  Cape Fox C o rp o ra t io n  f o r  B e a v e r 
F a l l s ;  a d  a memorandum o f  u n d e r s ta n d in g  w ith  th e  U .S . B u reau  o f  
Land Management and a p en d in g  In te r a g e n c y  Land Management 
A ss ig nm en t from  th e  A la s k a  D epartm en t o f  N a tu r a l R e so u rc e s  f o r  
G u lk a n a . A t th e  C rooked C reek  h a tc h e r y ,  ADF&G has a U .S F i s h  and 
W i l d l i f e  S e r v ic e  s p e c ia l  u s e  p e rm it  f o r  th e  Tustemena Lake so c k e y e  
sa lm on  p r o j e c t .



c o n s id e r e d  i s  who p u rch a se d  and i n s t a l l e d  th e  f i x t u r e .  I f  th e  
r e g io n a l  a s s o c ia t io n  d id  n o t pay f o r  and I n s t a l l  th e  f i x t u r e ,  th e  
r e g io n a l  a s s o c ia t io n  has no r i g h t  to  remove th e  f i x t u r e .  See i d . 
a t  1353-54. E xcep t f o r  th o se  f i x t u r e s  p u rch a sed  and i n s t a l l e d  w ith  
s t a t e  money, th e  ow ne rsh ip  o f e xp an s io n  f i x t u r e s  upon th e  
t e rm in a t io n  o f  a h a tc h e ry  c o n t r a c t  i s  a m a tte r  f o r  n e g o t ia t io n .  In  
th e  ab sen ce  o f an agreem en t to  th e  c o n t r a r y ,  i t  w i l l  be p resum ed 
t h a t  th e  r e g io n a l a s s o c ia t io n  d id  n o t in te n d  to  do n a te  an e x p a n s io n  
f i x t u r e  to  ADF&G. The r e g io n a l a s s o c ia t io n  may remove th e  f i x t u r e ,  
p ro v id e d  i t  can  r e s t o r e  th e  h a tc h e r y  to  I t s  fo rm e r c o n d i t io n  and 
p ro v id e d  th e r e  i s  no ag reem en t to  th e  c o n t r a r y .  See i d .  a t  
1355-56. I t  f o l lo w s  t h a t  u n le s s  th e r e  i s  an ag reem en t to  th e  
c o n t r a r y ,  th e  r e g io n a l a s s o c ia t io n  may remove e x p a n s io n  equ ipm en t 
from  th e  h a tc h e r y .3

Rep lacem en t f i x t u r e s  and re p la c em en t e q u ip m en t, h ow eve r, 
m ust be t r e a t e d  d i f f e r e n t l y .  To p r o t e c t  th e  p u b l i c  in v e s tm e n t i n  
th e  h a t c h e r ie s  and th e  p u b l i c  i n t e r e s t  i n  t h e i r  c o n t in u e d  
o p e r a t io n , ,  th e  h a tc h e r ie s  m ust be m a in ta in e d  tind r e t u r n e d  t o  thor 
s t a t e  i n  th e  c o n d i t io n  th e y  w ere in  when th e  r e g io n a l  a s s o c ia t io n  
assum ed r e s p o n s i b i l i t y  f o r  t h e i r  o p e r a t io n , no rm a l w ea r and t e a r  
e x c e p te d . T hus, th e  B eave r F a l l s ,  C annery Cr'eok, H idden  F a l l s ,  
M ain  B ay , T r a i l  L a k e s , and T u tk a  c o n t r a c t s  a l l  p r o v id e  t h a t  
re p la c em e n t equ ipm en t becomes th e  p ro p e r ty  o f  ADF&G.

The g e n e ra l p r in c ip le s  o u t l in e d  above fo rm  th e  b a s i s  f o r  
th e  f o l lo w in g  d i s c u s s io n  o f  th e  d i f f e r e n t  fu n d s  u se d  b y  th e  
r e g io n a l  a s s o c ia t io n s  to  pay s t a t e  h a tc h e ry  o p e r a t in g  c o s t s .  The 
d i s c u s s io n  o f each  fu n d in g  so u rc e  p a r a l l e l s  th e  ADF&G memorandum to  
th e  D epartm en t o f  Law d a te d  December 10, 1991, r e q u e s t in g  th e  
r e v ie w  o f  th e  h a tc h e ry  c o n t r a c t s .  The re sp o n se s  t o  ADF&G's 
q u e s t io n s  t h a t  a re  p re s e n te d  in  o u t l in e  form  a re  a l s o  b a s e d  upon 
th e  above  a n a ly s i s ,  w ith  f u r t h e r  c l a r i f i c a t i o n  where r e q u i r e d .  I t  
s h o u ld  be n o te d  t h a t  a d d i t i o n a l  re q u ir em e n ts  may be  im posed  u n d e r 
th e  PNP p e rm it i s s u e d  to  a r e g io n a l a s s o c ia t io n ,  th e  A nnua l 
Management F la n  f o r  th e  h a tc h e r y , an y  DCED f i s h e r i e s  enhancem ent 
lo a n  ag reem en ts f o r  enhancem ent a c t i v i t i e s  a t  th e  h a tc h e r y ,  o r  any 
s p e c i a l  u se  p e rm its  o r  le a s e  ag reem en ts f o r  th e  h a tc h e r y .
I .  FISHERIES ENHANCEMENT TA I HMDS

S ta t u to r y  p r o v i s io n s  r e l a t i n g  to  th e  sa lm on  enhancem en t 
t a x  a re  fo un d  i;» AS 43.76; r e g u la t o r y  p r o v i s i o n s ,  i n  
3 AAC 89.010-. 130. The sa lm on enhancement t a x  i s  a t a x  t h a t  i s
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3 The B eave r F a l l s ,  C annery C ree k , H idden F a l l s ,  M ain  B ay , T r a i l  
L a k e s , and T u tk a  h a tc h e ry  c o n t r a c t s  p ro v id e  t h a t  w i t h  th e  e x c e p t io n  
o f  re p la c em en t e q u ipm en t, equ ipm en t p u rch a se d  b y  th e  r e g io n a l  
a s s o c ia t io n  b e lo n g s  to  th e  a s s o c ia t io n .



s e lf- im p o s e d  b y  a r e g io n a l a s s o c ia t io n  on i t3  l im i t e d  e n t r y  p e rm it  
h o ld e r s  to  r a i s e  money f o r  th e  a s s o c ia t io n .  Tho tax- r a t e  i s  
e s t a b l i s h e d  a t  on e , tw o , o r  th r e e  p e r c e n t  o f  th e  v a lu e  o f  th e  
sa lm on th e  p e rm it  h o ld e r  rem oves from  th e  s t a t e  o r  t r a n s f e r s  to  a 
b u y e r  i n  th e  s t a t e . 4 AS 43.76.010-.012. The b u y e r  w ith h o ld s  th e  
t a x  from  th e  p e rm it  h o ld e r ' s  f i s h  p aym en ts , and r e m it s  th e  t a x  to  
th e  D epartm en t o f  Revenue f o r  d e p o s i t  i n  th e  g e n e r a l fu n d . The 
p ro c e e d s  o f  th e  t a x  a re  s t a t e  r e v e n u e s ,  s u b je c t  to  l e g i s l a t i v e  
a p p r o p r ia t io n s .  1987 I n f .  Op. A t t ' y  Gen. a t  1 (Mar. 19; 
663-87-0372). Baaed upon th e s e  r e v e n u e s ,  th e  l e g i s l a t u r e  makes 
a p p r o p r ia t io n s  to  DCED f o r  th e  p u rp o se  o f  p r o v id in g  f in a n c in g  to  
th e  r e g io n a l  a s s o c ia t io n s .  AS 43.76.025(c).

Under c u r r e n t  r e g u la t i o n s ,  DCED d i s b u r s e s  money to  th e  
r e g io n a l  a s s o c ia t io n s  th ro u g h  g r a n t  a g re em en ts . G ran t money i s  
d i s b u r s e d  q u a r t e r l y  i n  a c c o rd a n c e  w ith  q u a r t e r l y  c a sh - f lo w  
p r o je c t i o n s ,  i d e n t i f i e d  i n  a n n u a l b u d g e ts  s u b m it te d  to  DCED b y  th e  
a s s o c ia t io n s .  3 AAC 89.070. The r e g u la t io n s  r e q u i r e  th e  
a s s o c ia t io n s  to  in c lu d e  i n  t h e i r  f i n a l  r e p o r t s  "a d e s c r ip t io n  o f  
how s u r p lu s  money re m a in in g  i n  a b u d g e t component o r  c o s t  c a te g o r y  
o r  s u b c a te g o r y  w i l l  be r e a l lo c a t e d  o r  c a r r i e d  o v e r . "  
3 AAC 89.090(a)(3).

W ith  r e s p e c t  to  th e  s t a t e  h a tc h e r y  c o n t r a c t s  o n ly ,  th e  
f i s h e r i e s  enhancem ent t a x  fu n d s  m ust b e  t r e a t e d  a s  f o l lo w s :

a .  C om p liance w i t h  p ro cu rem en t la w : No. The S ta t e  
P ro cu rem en t Code do es n o t a p p ly  to  g r a n t s .  AS 36.30.850(b)(1).

b .  L i t t l e  D av is-B acon a p p l i c a b i l i t y :  To be  d e te rm in e d  
b y  th e  D epa rtm en t o f  L a b o r .

c .  O wnersh ip  o f  re p la c em e n t equ ipm en t o r  b u i l d i n g s ;
S t a t e .

d .  O wnersh ip  o f  b u i l d i n g s  c o n s t r u c t e d :  S t a t e .
e .  O wnersh ip  o f  e x p a n s io n  f i x t u r e s :  N e g o t ia b le .
f .  O wnersh ip  o f  rem o vab le  e x p a n s io n  e q u ipm en t: R e g io n a l 

a s s o c ia t io n .
I I .  STATE HATCHERY COST RECOVERY FUNDS

The te rm  " c o s t  r e c o v e r y  fu n d s "  r e f e r s  to  money d e r iv e d  
from  th e  s a l e  o f  sa lm on  r e t u r n in g  from  th e  n a t u r a l  w a te r s  o f  th e
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‘ Salmon h a r v e s t e d  b y  a r e g io n a l  a s s o c ia t io n  f o r  c o s t  r e c o v e r y  a t  
a s t a t e  h a tc h e r y  a re  n o t t a x e d .  Sea AS 43.76.035.



s t a t e  to  s p e c i f i c  lo c a t io n s  i d e n t i f i e d  b y  ADFSG f o r  h a r v e s t  b y  PNP 
h a tc h e r y  o p e r a to r s .  P u r s u a n t to  s t a t u t e ,  th e s e  fu n d s  a re
d e s ig n a te d  to  meet h a tc h e ry  o p e r a t in g  c o s t s .  See AS 16.10.450; 
AS 16.10.480(d); 1990 I n f .  Op. A t t ' y  Gen. a t  2-3 fAug. 1; 663-90- 
0327), C o s t re c o v e ry  h a r v e s t s  th u s  e n a b le  che h a t c h e r ie s  to  
o p e ra te  on a s e lf- s u p p o r t in g  b a s i s .

You a sk ed  u s to  re ex am in e  th e  s t a t u s  o f c o a t  r e c o v e r y  
fu n d s  to  d e te rm in e  w he th e r th e y  a re  p r i v a t e  o r  p u b l i c  f u n d s .  I n  a 
p r e v io u s  memorandum, v*e s t a t e d  t h a t  th e r e  a re  v a l i d  a rg um en ts  on 
b o th  s id e s ,  o f  t h i s  i s s u e .  We a ls o  c o n c lu d e d  t h a t  c o s t- r e c o v e r y  
fu n d s  n o t u se d  d u r in g  a f i s c a l  y e a r  b y  a r e g io n a l a s s o c ia t io n  f o r  
a s t a t e  h a tc h e r y  c o u ld  be h e ld  o v e r  r^ r  a n o th e r y e a r ,  t o  p r o t e c t  
a g a in s t  s h o r t f a l l s  in  f u t u r e  y e a r s . A ^ f  n d s  rem a in in g  a t  th e  end 
o f  a c o n t r a c t  m ust be r e tu r n e d  to  th e  s t a t e  o r ,  i f  d e te rm in e d  
a p p ro p r ia te  by  ADF&G, tu rn e d  o v e r  to  a s u c c e s s o r  c o n t r a c t o r .  1990 
I n f .  Op. A t t ' y  Gen. a t  4-5 (S e p t . 14; 663-91-0106).-

The s t a t u t o r y  p r o v i s io n  t h a t  c o n t r o ls  c o s t  r e c o v e r y  
h a r v e s t s  a t  a s t a t e  h a tc h e r y  u n d e r  c o n t r a c t  i s  fo u n d  a t  
AS 16.10.480(d):

The d ep a rtm en t may i s s u e  to  a c o n t r a c to r  who 
o p e ra te s  a h a tc h e r y  u n d e r  t h i s  s e c t io n  a p e rm it  t o  
h a r v e s t  a d u l t  sa lm on  d u r in g  th e  te rm  o f  th e  
c o n t r a c t  i n  a q u a n t i t y  s u f f i c i e n t  to  a l lo w  th e  
c o n t r a c to r  to  ra c o v e i a l l  o r  p a r t  o f  th e  
c o n t r a c t o r ' s  c o s t s  o f  o p e r a t in g  th e  h a tc h e r y .
B ecause AS 16.10.480 does n o t a d d re s s  th e  q u e s t io n  o f  

w h e th e r  s t a t e  h a tc h e ry  c o s t  r e c o v e r y  fu n d s  a re  p r i v a t e  o r  p u b l i c  
f u n d s ,  i t  i s  n e c e s s a ry  to  c o n s u l t  i t s  l e g i s l a t i v e  h i s t o r y  and  
a d m in i s t r a t i v e  in t e r p r e t a t i o n .  Sflft N a t '1 Bank o f  A la sk a  v .  S t a t e .  
642 P .2d 811, 814-19 (A la sk a  1982).

Our re v ie w  in d i c a t e s  t h a t  th e  u se  o f  c o s t  r e c o v e r y  
h a r v e s t s  t o  pay o p e r a t in g  c o s t s  a t  th e  s t a t e  h a t c h e r ie s  was 
p a t t e r n e d  a f t e r  th e  u se  o f  c o s t  r e c o v e r y  h a r v e s t s  a t  th e  PNP 
h a t c h e r io s .  F o r exam p le , th e  b i l l  a n a ly s i s  o f  th e  c om m itte e  
s u b s t i t u t e  f o r  S ena te  B i l l  410 and House B i l l  454, d a t e d  
F e b r u a r y  22, 1988, p re p a re d  b y  ADF&G, s t a t e s :

F u r th e r ,  th e  amendment p ro v id e s  c e r t a i n  
a s s u ra n c e s  to  th e  s t a t e ,  w h ich  m ust m a in ta in  
j u r i s d i c t i o n  o v e r  th e  f a c i l i t i e s ,  to  th e  g e n e r a l 
p u b l i c ,  w h ich  bonded th e m se lv e s  f o r  o r i g i n a l  
c a p i t a l  c o s t s  to  c o n s t r u c t  th e  f a c i l i t i e s ,  and  t o  
th e  f i s h e r y  u s e r  g ro u p s who depend on th e  h a tc h e ry -  
p ro duced  f i s h  to  su p p lem en t th e  n a tu r a l s t o c k a i n  
o f f- y e a r s .  These a s s u r a n c e s  a r i s e  from  th e  p ro v e n
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t e c h n i c a l  and m a n a g e r ia l e x p e r t is e  o f  th e  RAAs, 
a lo n g  w ith  **heir f i n a n c i a l  c a p a b i l i t y  and s o c i a l l y  
and l e g a l l y  a c c e p ta b le  p r a c t i c e  o f  s p e c ia l  h a r v e s t s  
o f  h a tc h e r y  r e t u r n s  to  pay h a tc h e ry  o p e r a t io n a l 
c o s t s .  T h is  app roach  a l lo w s  f o r  c o n t in u e d  h a tc h e r y  
p ro d u c t io n  w h i le  r e d u c in g  th e  im pact on th e  g e n e r a l 
fu n d .
A D epartm en t o f  Law memorandum to  ADF&G c o n c e rn in g  th e  

C annery  C reek h a tc h e r y  c o n t r a c t  a ls o  s u g g e s ts  t h a t  c o s t  r e c o v e r y  
fu n d s  a re  p r i v a t e  f u n d s .  In  t h a t  memorandum, we s t a t e d :

The fu n d s  p ro v id e d  b y  PWSAC do n o t f a l l  u n d e r 
th e  d e f i n i t i o n  o f  " s t a t e  fu n d s"  m e re ly  b e ca u se  th e  
e x p e n d itu r e s  w i l l  be made on a s ta te- ow ned  
f a c i l i t y .  F u r th e rm o re , th e  s t a t e  w i l l  n o t be 
p a y in g  PWSAC 3 ta te  money to  p e rfo rm  t h i s  c o n t r a c t .  
I n s t e a d ,  th e  c o n s id e r a t io n  b e in g  p ro v id e d  i s  
s im i l a r  to  a  le a s e  ag reem en t. In  c o n s id e r a t io n  o f  
a 20-year c o n t r a c t  to  o p e ra te  and m a in ta in  th e  
C annery C reek  H a tc h e ry , PWSAC may h a r v e s t  and s e l l  
e g g s , c o n d u c t c o s t  r e c o v e r y  h a r v e s t s ,  and r e t a i n  
an y  o th e r  re v e n u e  g e n e r a t in g  p ro c e d u re s  a t  th e  
h a tc h e r y  i n  k e e p in g  w ith  th e  Annua l Management P la n  
and s t a t u t e s .  T h is  w i l l  a l lo w  PWSAC to  r e c o v e r  a l l  
o r  p a r t  o f  i t s  c o s ta  o f  o p e ra t in g  th e  h a tc h e r y .
The s t a t e  w i l l  n o t be  r e c e iv in g  any o f  th e  re v e n u e  
from  th e  h a tc h e r y  d u r in g  th e  te rm  o f  th e  ag reem en t. 
I n s t e a d ,  th e  c o n t r a c t  p ro v id e s  t h a t  PWSAC m ust 
e n s v e  t h a t  upon co m p le t io n  o f  th e  c o n t r a c t  th e  
h a tc h e r y  i s  r e tu r n e d  to  ADF&G in  a f u l l y  
o p e r a t io n a l mode s im i l a r  to  when th e  c o n t r a c t  was 
i n i t i a l l y  l e t .

1988 I n f .  Op. A t t ' y  Gen. a t  1-2 (June 14; 663-93-0037) ( re - d a te d  
f o r  p u rp o se s  o f  in d e x in g ,  Jem. 1, 1992) ( c i t a t i o n s  o m it t e d ) .

L ik e w is e ,  a memorandum from  Don W. C o l l in s w o r th ,  
C om m iss io n e r , ADF&G, t o  G race  B erg  S c h a ib le ,  A t to rn e y  G e n e ra l,  
d a te d  A u gu s t 5, 1988, s t a t e s :

ADF&G and D epartm ent o f  Law s t a f f s  had 
d i s c u s s io n s  a b o u t w h e th e r o r  n o t s t a t e  money w ou ld  
be  in v o lv e d  i n  o p e r a t io n s ,  m a in ten an ce , and c a p i t a l  
im p ro vem en ts . They d e te rm in e d  a lo n g  w ith  th e  
D epartm en t o f  T r a n s p o r ta t io n  and P u b l ic  F a c i l i t i e s ,  
t h a t  th e  p r i n c i p a l  so u rc e  o f  money w ou ld  b e  c o s t  
r e c o v e r y  o f  sa lm on  r e t u r n in g  to  th e  h a t c h e r ie s  and 
o th e r  r e le a s e  s i t e s  s to c k e d  w ith  f i s h  from  h a tc h e r y  
s i t e s .  T h is  money w ou ld  b e lo n g  to  th e  h a tc h e r y



p e rm it te e  and o p e r a to r s  a s  i3  th e  c a se  w ith  o th e r
p r i v a t e  n o n p r o f i t  h a t c h e r ie s  p e rm it te d  u n d e r
AS 16.10.375, e t  s e q .
Based upon o u r r e v ie w  o f  th e  l e g i s l a t i v e  h i s t o r y  and 

a d m in i s t r a t i v e  in t e r p r e t a t io n  o f AS 16.10.480, we c o n c lu d e  t h a t  
3t a t e  h a tc h e r y  c o a t  r e c o v e r y  fu n d s  h ave  th e  same s t a t u s  a s  p r i v a t e  
fu n d s  a s  PNP h a tc h e ry  c o s t  r e c o v e r y  f u n d s .  However, a s d i s c u s s e d  
b e lo w , b e ca u se  s e c t io n  480(d) o n ly  a u th o r iz e s  th e  u se  o f  s t a t e  
h a tc h e r y  c o s t  r e c o v e r y  fu n d s  to  p ay  a l l  o r  p a r t  o f  th e  o p e r a t in g  
c o s t s  o f  th e  h a tc h e ry  u n d e r c o n t r a c t ,  we a ls o  c o n c lu d e  t h a t  any 
s u r p lu s  c o s t  re c o v e ry  fu n d s  re m a in in g  a t  th e  c o m p le t io n  o r  
t e rm in a t io n  o f  a c o n t r a c t  m ust be r e tu r n e d  to  ADF&G.

W ith  r e s p e c t  to  th e  s t a t e  h a tc h e r y  c o n t r a c t s  o n ly ,  c o s t  
r e c o v e r y  fu n d s  m ust be t r e a t e d  a s f o l lo w s :

a . C om p liance w ith . BXQCUTEfflflnt 1 j M £ »  No . The
P ro cu rem en t Code o n ly  a p p l ie s  to  e x p e n d itu r e s  o f  " s t a t e  money b y  
th e  s t a t e . "  -AS 36.30.850(b). " S ta te  money" i s  d e f in e d  a s  "an y  
money a p p ro p r ia te d  to  an a g en cy  o r  s p e n t b y  an agen cy i r r e s p e c t i v e  
o f  i t s  so u rc e  . . . ."  AS 36.30.990(20). C o st r e c o v e r y  money i s  
n e i t h e r  a p p ro p r ia te d  to  n o r sp e n t b y  ADF&G, and t h e r e f o r e  i s  n o t 
" s t a t e  m oney." See 1988 I n f .  Op. A t t ’y  Gen. (June 14; 663-93-0037) 
( re - d a te d  f o r  p u rp o se s o f  in d e x in g ,  J a n . 1, 1992).

b . L i t t l e  D av is-B acon  a p p l i c a b i l i t y :  To be  d e te rm in e d  
b y  th e  D epartm en t o f L a b o r .

c .  Own e r s h ip  o f  r e p la c em e n t equ ipm en t o r  b u i l d i n g s :
S t a t e .

d .  Ownersh ip  o f  b u i l d i n g s  c o n s t r u c t e d  w ith :  S t a t e .
e .  Ownersh ip  o f  e x p a n s io n  f i x t u r e s :  N e g o t ia b le .
f .  Ownersh ip  o f  rem o vab le  e x p a n s io n  equ ipm en t: R e g io n a l 

a s s o c ia t io n .
g .  R e s id u a l money l e f t  a t  and o f  c o n t r a c t :  S t a t e .
You a ls o  a sk e d  w h e th e r s u r p lu s  c o s t  r e c o v e r y  fu n d s  

r e t u r n e d  to  ADF&G a t  th e  end o f  a c o n t r a c t  c o u ld  be a l lo c a t e d  t o  a 
new c o n t r a c t o r ,  o r  w h e th e r th e  fu n d s  m ust be d e p o s i t e d  i n  th e  
g e n e r a l fu n d . ADF&G's a u t h o r i t y  t o  expend fu n d s  d e r i v e s  from  
l e g i s l a t i v e  a p p r o p r ia t io n s .  See A la s k a  C o n s t , a r t .  IX ,  S 12. 
F u r t h e r ,  th e  A la s k a  C o n s t i t u t io n  p r o h ib i t s  th e  d e d ic a t io n  o f  fu n d s  
to  a s p e c i a l  p u rp o se . A r t .  IX , S 7; s e e  S ta te  v .  A la x f 646 P .2d 
203, 207-11 (A la sk a  1982). T h e r e fo r e , an y  s u r p lu s  fu n d s  r e t u r n e d  
t o  ADF&G m ust be r e m it t e d  to  th e  D epartm en t o f  Revenue f o r  d e p o s i t
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i n t o  th e  g e n e ra l fund*. T h is  money w i l l  th en  be a v a i l a b l e  to  th e  
l e g i s l a t u r e  f o r  a p p ro p r ia t io n  to  ADF&G fo r  th e  h a tc h e r y , i f  th e  
l e g i s l a t u r e  so c h o o se s , in  much th e  same manner a s th e  DCED 
f i s h e r i e s  enhancement t a x  a p p r o p r ia t io n s .

W ith  r e s p e c t  to  y o u r  q u e s t io n s  r e g a r d in g  th e  p u rch a se  o f  
e q u ipm en t w ith  c o s t  r e c o v e r y  fu n d s ,  i t  i s  n o t so much th e  c h a r a c t e r  
o f  th e  fu n d s , b u t  r a t h e r ,  th e  r e g io n a l a s s o c ia t io n ' s ,  c o n t r a c t u a l  
o b l i g a t i o n  to  r e t u r n  th e  h a tc h e r y  to  th e  s t a t e  in  a f u l l y  
o p e r a t io n a l c o n d i t io n ,  a lo n g  w ith  th e  u n d e r ly in g  s t a t u t o r y  
r e q u ir e m e n t o f  AS 16.10.480(e) t h a t  a h a tc h e ry  c o n t r a c t  may n o t 
a f f e c t  th e  s t a t e ' s  ow n e rsh ip  o f  th e  h a tc h e r y , t h a t  c o n t r o ls  th e  
o w n e rsh ip  o f  equipm ent As d i s c u s s e d  above a t  page 7, re p la c em en t 
f i x t u r e o  and equ ipm en t a r e  owned b y  th e  s t a t e .  The ow n e rsh ip  o f 
rem o va b le  e xp an s io n  f i x t u r e s  i s  n e g o t ia b le .  U n le s s  th e r e  i s  an 
a g reem en t to  th e  c o n t r a r y ,  th e  r e g io n a l a s s o c ia t io n s  a re  p resum ed 
t o  own rem o vab le  e x p a n s io n  e q u ip m en t.

F i n a l l y ,  a r e g io n a l  a s s o c ia t io n  may n o t sp end f u n d r  
d e r iv e d  from  a c o s t  r e c o v e r y  h a r v e s t  a t  a s t a t e  h a tc h e r y  to  suppo r.: 
i t s  o th e r  h a tc h e r ie s  o r  f i s h e r i e s  a c t i v i t i e s  n o t d i r e c t l y  r e l a t e d  

Jto th e  h a tc h e ry  u n d e r c o n t r a c t .  Under AS 16.10.480(d), c o s t  
f r e c o v e r y  h a r v e s t s  a t  a s t a t e  h a tc h e r y  a re  l im i t e d  t o  th e  q u a n t i t y  
'o f  sa lm on  s u f f i c i e n t  to  a l lo w  th e  a s s o c ia t io n  to  r e c o v e r  p a r t  o r  
a l l  o f  i t s  c o s t s  o f  o p e r a t in g  th e  h a tc h e r y .

AS 16.10.480 do e s n o t d e f in e  " c o a ts  o f  o p e r a t in g  th e  
h a tc h e r y " ;  how ever, AS 16.10.450, w h ich  con ce rn s th e  s a le  o f  sa lm on  
and sa lm on  eggs b y  PNP h a tc h e r y  o p e r a to r s ,  d e f in e s  " r e a so n a b le  
o p e r a t in g  c u s t s "  to  In c lu d e  d e b t  r e t i r e m e n t ,  e xp an s io n  o f  h a tc h e r y  
f a c i l i t i e s ,  sa lm on r e h a b i l i t a t i o n  p r o je c t s ,  f i s h e r i e s  r e s e a r c h ,  o r  
th e  c o s t s  o f  o p e r a t in g  th e  q u a l i f i e d  r e g io n a l a s s o c ia t io n  f o r  th e  
a r e a  i n  w h ich  th e  h a tc h e r y  i s  lo c a t e d .  We p r e v io u s ly  fo un d  t h a t  
u n d e r  s e c t io n  450, ADF&G h a s , th e  d i s c r e t i o n  to  p ro v id e  
c o n t r a c t u a l l y  f o r  th e  m anner i n  Which a c o n t r a c to r  o p e r a t in g  a 
s t a t e  h a tc h e r y  u n d e r s e c t io n  480 may spend c o s t  r e c o v e r y  money, and 
th u s  c a n  a l lo w  a r e g io n a l a s s o c ia t io n  to  u se  c o s t  r e c o v e r y  fu n d s  
f o r  c a p i t a l  im provem ents a t  a s t a t e  h a tc h e r y .  See 1991 I n f .  Op. 
A t t ' y  Gen. (M ar. 14; “663-91-0280)". To th e  e x t e n t  o u r  p r e v io u s  
o p in io n  may be  in t e r p r e t e d  more b r o a d ly ,  f o r  th e  re a so n s  s t a t e d  
b e lo w , i t  i s  o v e r r u ls d .

S e c t io n  480 s p e c i f i c a l l y  c o n c e rn s  c o s t  r e c o v e r y  a t  th e  
s t a t e  h a t c h e r ie s ,  and m ust t a k e  p re ce d en ce  o ve r s e c t io n  450, th e  
g e n e r a l s t a t u t e  a p p l ic a b le  to  PNP h a t c h e r ie s .  Sfift C i t y  o f  C ordova 
v .  M ed ic a id  R a te  Comm'n. 789 P .2d 346, 352 (A la sk a  1990). S e c t io n  
480(c) s p e c i f i c a l l y  o m its  s e c t io n  450 from  th e  PNP s t a t u t o r y  
p r o v i s io n s  made d i r e c t l y  a p p l ic a b le  to  th e  s t a t e
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h a t c h e r i e s .7 W h ile  s e c t io n  450 w ou ld  p e rm it a r e g io n a l 
a s s o c ia t io n  to  sp end c o s t  r e c o v e r y  money on " o th e r  f i s h e r i e s  
a c t i v i t i e s  o f  th e  q u a l i f i e d  r e g io n a l a s s o c ia t io n "  (a c a te g o r y  o f  
e x p e n d itu r e s  n o t in c lu d e d  iv . th e  d e f i n i t i o n  o f " r e a so n a b le  
o p e r a t in g  c o s t s " ) /  su ch  e x p e n d itu re s  a re  im p e rm is s ib le  u n d e r 
s e c t io n  480, w h ich  o n ly  a u th o r iz e s  r e c o v e r y  o f  a l l  o r  p a r t  o f  th e  
c o s t s  o f  o p e r a t in g  th e  s t a t e  h a tc h e ry  u n d e r c o n t r a c t .

Nowhere i n  th e  l e g i s l a t i v e  h i s t o r y  o f  s e c t io n  480, no r 
th e  1988 amendment to  s e c t io n  450, d id  we f i n d  any i n d i c a t i o n  t h a t  
s t a t e  h a tc h e r y  c o s t  r e c o v e r y  fu n d s  c o u ld  be u se d  f o r  p u rp o se s  o th e r  
th a n  th e  s t a t e  h a tc h e r y  u n d e r c o n t r a c t  o r  e xp en ses d i r e c t l y  r e la t e d  
t o  th e  s t a t e  h a tc h e r y . To th e  c o n t r a r y ,  th e  l e g i s l a t i v e  h i s t o r y  

^ in d ic a te s  t h a t  c o s t  r e c o v e r y  u n d e r s e c t io n  480 i s —l im i t e d  to  th e  
/ c o s t s  o f  o p e r a t in g  and e xp an d in g  th e  h a tc h e r y  u n d e r c o n t r a c t ?

F o r exam p le , w ith  r e s p e c t  to  th e  c o s t  r e c o v e r y  la n g u a g e  
o f  AS 16.10.480, th e  A t to rn e y  G e n e r a l' s  b i l l . r e v i e w  l e t t e r  s t a t e s :

The b i l l  p ro v id e s  t h a t  a c o n t r a c t o r  may be 
is s u e d  a p e rm it to  h a r v e s t  sa lm on in  a q u a n t i t y  
s u f f i c i e n t  to  r e c o v e r  a l l  o r  p a r t  o f  i t s  c o a t  o f 
o p e r a t io n  o f  t he h a tc h e r y  d u r in g  th e  te rm  o f  th e  
c o n t r a c t . . . . Under t h i s  p r o v i s io n ,  th e
d ep a rtm en t w i l l  have  th e  l a t i t u d e  to  a l lo w  o n ly  
p a r t  o f  th e  c o s t  o f  o p e r a t io n  to  be r e c o v e re d  
th ro u g h  sa lm on h a r v e s t ,  o r  t o  a l lo w  o p e r a t io n  c o s t s  
d u r in g  a y e a r  o f  low  r e t u r n  to  be r e c o v e re d  in  
o th e r  y o a r s  i f  th e  te rm  o f  th e  c o n t r a c t  i s  f o r  
m u l t ip le  y e a r s .  S e c t io n  1 o f  th e  b i l l .
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The b i l l  amends AS 16.10.450 to  a l lo w  th e  
d ep a r tm en t f l e x i b i l i t y  i n  p r o v id in g  c o n t r a c t u a l l y  
f o r  th e  manner i n  w h ich  a c o n t r a c t o r  u n d e r 
AS 16.10.480 may spend money r e c e iv e d  a s a  r e s u l t  
o f  th e  s a l e  o f  sa lm on h a r v e s te d  b y  th e  c o n t r a c t o r .
T h is  w i l l  a l l o w  t h e  d e p a r tm en t  t o  r e q u i r e . f n z
M M B l l i  ShflS an7 money r e c e iv e d  l a  flXCBBB f l f
a c t u a l  o p e r a t i n g  c o s t s  b e  u sed  f lQ l f t ly  f o r

7 AS 16.10.480(c) s t a t e s :
A c o n t r a c t  e n te r e d  i n t o  u n d e r t h i s  s e c t io n  

m ust p ro v id e  t h a t  th e  h a tc h e r y  w i l l  be o p e ra te d  
u n d e r  AS 16.10.400 - 16.10.445 and 16.10.460 - 
16.10.470 and th e  r e g u la t io n s  a dop ted  u n d e r th o s e  
s e c t i o n s .



enhancement o f  th e  a b a te  h a tc h a ry  f a c i l i t y .
S e c t io n  6 o f  th e  b i l l .

L e t t e r  from  G race Berg S c h a ib le ,  A t to r n e y  G e n e ra l, to  S te v e  Cowper, 
G o ve rn o r , a t  2 (Mar. 29, 1988) (em pha s is  a d d e d ) .

ADF&G a r r i v e d  a t  th e  same c o n c lu s io n  w ith  r e s p e c t  to  th e  
K i t o i  h a tc h e r y :

R eview  o f  th e  amendment la n g u a g e  c l a r i f i e s  
t h a t  th e  f i r s t  i n t e n t  o f  th e  amendment was to  
h a r v e s t  i n  th e  K i t o i  H a tc h e ry  S p e c ia l H a rv e s t A re a , 
th e  p in k  sa lm on made in a c c e s s i b le  to  th e  f is h e rm a n  
b e ca u se  o f  th e  [E xxon  V a ld e z  O i l  S p i l l ]  a n d , 
s e c o n d a r i ly ,  to  be  c e r t a i n  any re ven u e  from  t h a t  
h a r v e s t  w ou ld  n o t be u s e d  f o r  any o th e r  p u rp o se  
e x c e p t f o r  th e  o r i g i n a l  i n t e n t  o f th e  c o n t r a c t ;  
t h a t  i s , s u p p o r t in g  o p e r a t io n a l c o s ta  o f  th e  
h a tc h e r y . H av in g  b een  in v o lv e d  i n  t h e  n e g o t ia t io n  
o f  th e  amendment, I  c an  re a c h  no o th e r  
in t e r p r e t a t i o n  o f  th e  i n t e n t .  Any d i v e r s i o n  o f  
th e s e  fu n d s  f o r  f i s h e r i e s  enhancem ent p u rp o se s  a t  
o th e r  lo c a t io n s  o r  f o r  a d m in i s t r a t i v e  c o s t s  n o t 
d i r e c t l y  c o n n e c te d  w ith  K i t o i  H a tch e ry  o p e r a t io n s  
w ou ld  c o n s t i t u t e  v i o l a t i o n  o f  th e  c o n t r a c t .

L e t t e r  from  Norman A. Cohen, D epu ty  C om m issioner o f  ADF&G, to  
O l i v e r  Holm , p r e s id e n t  o f  KRAA a t  2 (Apr. 27, 1990). The
memorandum from  J e f f e r y  P . K o e n in g s , D i r e c t o r ,  FRED D i v i s i o n ,  
ADF&G, d a te d  A u gu s t 19, 1992), A tta chm en t IV , f u r t h e r  e x p la in s  t h a t  
th e  i n i t i a l  c o n t r a c t s  d i d  n o t e n v i s io n  th e  r e g io n a l a s s o c ia t io n s  
u s in g  c o s t  r e c o v e r y  money to  s u p p o r t  a c t i v i t i e s  u n r e la t e d  to  th e  
h a tc h e r y  u n d e r c o n t r a c t .

B ased  on th e  a b o v e , we c o n c lu d e  t h a t  u n d e r AS 16.10.480, 
c o s t  r e c o v e r y  money d e r iv e d  from  h a r v e s t in g  sa lm on a t  th e  s t a t e  
h a t c h e r y  may n o t be sp e n t on o th e r  h a t c h e r ie s  o p e ra te d  b y  th e  
r e g io n a l  a s s o c ia t io n s  n o r on o th e r  f i s h e r i e s  a c t i v i t i e s  n o t 
d i r e c t l y  r e l a t e d  to  th e  s t a t e  h a t c h e r ie s .  C o s t r e c o v e r y  money 
d e r i v e d  f r o a  h a r v e s t in g  sa lm on  a t  a s t a t s  h a tc h s r y  may be s p e n t  
o n ly  on th e  s t a t e  h a tc h e r y  u n d e r  c o n t r a c t  and on any o p e r a t io n a l ly -  
r e l a t e d  f a c i l i t i e s  and a c t i v i t i e s .

L i s t e d  b e low  a re  s e v e r a l  exam p le s o f  o p e r a t io n a l ly -  
r e l a t e d  f a c i l i t i e s  and a c t i v i t i e s  f o r  w h ich  c o s t  r e c o v e r y  fu n d s  may 
b e  s p e n t .  F i r s t ,  c o s t  r e c o v e r y  fu n d s  may be u s e d  to  f u l l y  
r e im b u r s e  a r e g io n a l a s s o c ia t io n  f o r  th e  money i t  sp en d s o u t  o f  i t s  
own c o f f e r s  in  o p e r a t in g  th e  s t a t e  h a tc h e r y  d u r in g  th o s e  y e a r s  when 
c o s t  r e c o v e r y  i s  i n s u f f i c i e n t  to  fu n d  h a tc h e r y  o p e r a t io n s .
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A cco u n t in g  p ro cedu re s ,*  m u tu a l ly  a g re e d  upon b y  ADF&G and th e  
r e g io n a l  a s s o c ia t io n ,  m ust be  in  p la c e  to  v e r i f y  th e  e x p e n d i tu r e s .

Second, th e  r e g io n a l a s s o c ia t io n s  may u se  c o s t  r e c o v e r y  
fu n d s  to  meet t h e i r  d i r e c t  and i n d i r e c t  c o s t s  o f  o p e r a t in g  th e  
h a t c h e r ie s .  Fo r exam p le , th e  B eave r F a l l s ,  K i t o i ,  P i l l a r  C re e k , 
T r a i l  L a k e s , and T u tk a  c o n t r a c t s  s p e c i f i c a l l y  a l lo w  c o s t  r e c o v e r y  
fu n d s  to  be u sed  f o r  i n d i r e c t  c o s t s  o r  a d m in is t r a t i v e  o v e rh e a d . 
The B eave r F a l l s  c o n t r a c t  r e c o g n iz e s  t h a t  c o s t  r e c o v e r y  fu n d s  may 
be  u se d  to  pay f o r  th e  l e g a l  and p r o f e s s io n a l s e r v i c e s  n e c e s s a r y  
f o r  h a tc h e ry  management.

T h ir d , c o s t  r e c o v e r y  fu n d s  may be u se d  to  p ay . e xp en se s 
in c u r r e d  in  o u t s to c k in g  from  th e  s t a t e  h a tc h e r y . These a c t i v i t i e s  
in c lu d e  p la n n in g , c o n s t r u c t in g ,  and o p e ra t in g  s u p p o r t iv e  
i n f r a s t r u c t u r e  su ch  a s  w e i r s  and c a b in s ;  p la n n in g  s t a c k in g  
p ro g ram s; s i t e  s u r v e y s ;  la k e  f e r t i l i z a t i o n ;  t r a n s p o r t in g . f i s h  and 
s t o c k  to  s to c k in g  s i t e s ;  and  e v a lu a t in g  r e t u r n s  o f  f i s h  o u t s to c k e d  
from  a c o n tr a c te d  h a tc h e r y  o p e ra te d  a s a c e n t r a l  in c u b a t io n  
f a c i l i t y .  . In  s h o r t ,  c o s t  r e c o v e r y  fu n d s  g e n e ra te d  b y  a  s t a t e  
h a tc h e r y  un d e r c o n t r a c t  c an  be  u se d  to  f in a n c e  s t r u c t u r e s  and 
a c t i v i t i e s  d i r e c t l y  r e l a t e d  to  t h a t  h a tc h e r y .
I I I .  DESIGNATED GRANTS.

D e s ig n a te d  g r a n t s  a r e  g o ve rn ed  by AS 37.05.316. ADF&G 
d i s b u r s e s  g r a n ts  to  th e  r e g io n a l  a s s o c ia t io n s  f o r  v a r io u s  p u rp o s e s , 
in c lu d in g  p la n n in g , c o n s t r u c t io n ,  and  la k e  s t u d i e s .  I n  a  p r e v io u s  
memorandum, we fo un d  t h a t  th e  S ta t e  P ro cu rem en t Code, AS 36.30, 
d o e s  n o t a £ p ly  to  ADF&G1 s a l l o c a t i o n  to  PNP h a tc h e r y  o p e r a to r s  o f  
f e d e r a l  fu n d s  g ra n te d  t o  A la s k a  i n  c o n n e c t io n  w i t h  th e  U .S . - 
Canada P a c i f i c  Salmon T r e a t y .  1988 I n f .  Op. A t t ' y  Gen. (A p r. 13; 
663-88-0413).•

U n le ss  o th e rw is e  s p e c i f i e d  i n  th e  g r a n t  a g re em en t, f o r  
th e  s t a t e  h a tc h e ry  c o n t r a c t s  o n ly ,  d e s ig n a te d  g r a n t s  a r e  t r e a t e d  as 
f o l lo w s :

a .  C om p liance w it h  p ro cu rem en t la g *  No. The s t a t e  
P ro cu rem en t Code d o e s n o t a p p ly  to - g r a n t s .  AS 36.30.850(b)(1).

b .  L i t t l e  D av is-B acon  a p p l i c a b i l i t y :  To b e  d e te rm in e d
b y  th e  D epartm ent o f .L a b o r .

c .  O wnersh ip  o f  re p la c em en t equ ipm en t o r  b u i l d i n g s :
S t a t e .

d .  O wnersh ip  o f  b u i ld i n g s  c o n s t r u c te d  w ith *  S t a t e .
e .  Ownersh ip  o f  exp axis Io n  f i x t u r e s *  N e g o t ia b le .



f .  Ow n e rs h ip  o f  r em o v a b le  expang io n  equ ipm en t i R e g i o n a l  
a s s o c i a t i o n .
IV .  CAPITAL IMPROVEMENTS PROJECT MONEY

" C a p it a l p r o je c t s *  and " c a p i t a l  im p rovem ents" a re  d e f in e d  
th e  E x e c u t iv e  B udge t A c t a s "an a l lo c a t i o n  o r  a p p ro p r ia t io n  item  

f o r  an a s s e t  w ith  an a n t i c ip a t e d  l i f e  e x c e e d in g  one y e a r  and a c o s t  
e x c e e d in g  $25,000 and in c lu d e  la n d  a c q u i s i t i o n ,  c o n s t r u c t io n ,  
s t r u c t u r a l  im p ro vem en t, e n g in e e r in g  and d e s ig n  f o r  th e  p r o je c t  and 
equ ipm en t and r e p a i r  c o s t s . "  AS 37.07.120.

In  1991, th e  l e g i s l a t u r e  a p p ro p r ia te d  $5 m i l l i o n  from  th e  
g e n e r a l fu n d  to  ADF&G f o r  c a p i t a l  im p rovem en ts p r o je c t s .  S e c . 163, 
c h . 96, SLA 1991. The FRED D iv i s io n  a l lo c a t e d  $3 m i l l i o n  to  M ain  
Bay H a tc h e r y , o p e ra te d  b y  PWSAC, and $2 m i l l i o n  to  T u tk a  H a tc h e r y , 
o p e ra te d  b y  CIAA. You a sk e d  i f  ADF&G can  t r a n s f e r  th e  f u l l  amount 
to  th e  r e g io n a l  a s s o c ia t io n s  a t  th e  i n i t i a t i o n  o f  th e  c o n t r a c t  
am endm ents.

G e n e r a l ly ,  i t  i s  n o t a p p ro p r ia te  to  p rep ay  o r  o th e rw is e  
d i s b u r s e  p u b l i c  money t o  a c o n t r a c t o r  i n  advan ce  o f p e r fo rm an ce  o f  
a  p u b l i c  c o n t r a c t .  Our o f f i c e  h a s r e p e a te d ly  a d v is e d  s t a t e  
a g e n c ie s  t h a t  u n le s s  th e r e  i s  e v id e n c e  o f  l e g i s l a t i v e  i n t e n t  t h a t  
a p p r o p r ia t io n s  a re  to  be u se d  f o r  in v e s tm e n t p u rp o se s , su ch  a s  th e  
c a s e  w it h  " se e d  m oney," money a p p ro p r ia te d  f o r  a s p e c i f i c  p u rp o se  
may n o t b e  d i v e r t e d  f o r  u s e  a s  in v e s tm e n t c a p i t a l  o r  t o  c a p i t a l i z e  
an in v e s tm e n t  program* 1938 I n f .  Op. A t t ' y  Gen. a t  2 (M ar. 22; 
661-88-0396). F o r e xam p le , i n  a  p r e v io u s  o p in io n  on th e  
a p p r o p r ia t io n  o f  sa lm on  enhancem ent t a x  p ro ce ed s to  a r e g io n a l  
a s s o c ia t io n ,  we s t a t e d ,  "To be c o n s t i t u t i o n a l ,  th e  a p p r o p r ia t io n  
m us t d i r e c t l y  im p ac t th e  d e s ig n a te d  o r  r e c o g n iz e d  p u b l i c  p u rp o se  
(sa lm on  enhan cem en t) , su ch  a s  p r o v id in g  f in a n c in g  o f  c u r r e n t  
c o n s t r u c t i o n ,  o p e r a t io n s ,  o r  m a in te n a n c e ."  1987 I n f .  Op. A t t ' y  
Gen. a t  2 (M ar. 19; 663-87-0372) (em phas is  a d d e d ) .

S e c t io n  35.100 o f  th e  A la s k a  A d m in is t r a t iv e  M anua l 
(1990), h ow eve r, p r o v id e s  an e x c e p t io n  to  th e  g e n e ra l r u l e  a g a in s t  
p rep aym en t when p repaym en t i s  iM th e  s t a t e ' s  b e s t  i n t e r e s t .  
P rep aym en t r e q u i r e s  th e  a p p ro v a l o f  th e  D epartm en t o f  
A d m in is t r a t io n  and th e  D epartm en t o f  R evenue . ADF&G h a s o b ta in e d  
a p p ro v a l t o  p re p a y  th e  M ain Bay and T u tk a  CIP c o n t r a c t  amendments 
i n  o r d e r  t o  p ro v id e  th e  r e g io n a l  a s s o c ia t io n s  th e  maximum b e n e f i t  
from  th e  l im i t e d  fu n d in g  a v a i l a b l e  th ro u g h  l e g i s l a t i v e  
a p p r o p r ia t io n .

To a s s u r e  t h a t  th e  c a p i t a l  im provem ent p r o je c t  fu n d s  a re  
a p p l ie d  t o  th e  p u rpo se  w h ich  th e  l e g i s l a t u r e  in te n d e d , th e  h a tc h e r y  
c o n t r a c t s  o r  c o n t r a c t  amendments f o r  c a p i t a l  im provem ents s h o u ld  
r e q u i r e  th e  r e g io n a l a s s o c ia t io n s  to  p rom p tly  u n d e r ta k e  and
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H o n o ra b le  C a r l  L .  R o s i e r ,  C o m m issio n erD e p 1t  o f  F is h  and GameAGO F i l e  N o .663-92-0327 A u g u s t  2 6 , 1992P a g e  17
com p le te  a l l  c o n s t r u c t io n  and r e n o v a t io n . 1992 I n f .  Op. A t t ' y  Gen. 
(A p r. 24; 663-92-0501). The c o n t r a c t s  s h o u ld  a ls o  r e q u i r e  p ro g r e s s  
r e p o r t s  and an a c c o u n t in g  and a u d i t  on a r e g u la r  b a s i s .  F u r t h e r ,  
th e  re q u ir e m e n ts  o f  any o th e r  ag reem en ts o r  p e rm its  r e l a t i n g  to  
c a p i t a l  im provem ents a t  th e  h a tc h e r ie s  m ust be m et.

In  th e  s t a t e  h a tc h e ry  c o n t r a c t s ,  C IP fu n d s  m _*t be 
t r e a t e d  a s  fo l lo w s x

a . rom p lla n ce  w ith  p rocurem e n t law : Y e s . The S ta t e  
P ro cu rem en t Code m ust be a dh e re d  to  f o r  any c a p i t a l  p r o je c t  t h a t  
in v o lv e s  s t a t e  g e n e r a l o p e r a t in g  o r  c a p i t a l  im p rovem en t f u n d s .  
1988 I n f .  Op. A t t ' y  Gen. a t  1 (June 14; 663-93-0037) ( r e - d a te d  f o r  
p u rp o se s  o f  in d e x in g , J a n . 1, 1992).

b .  L i t t l e  Pavia-Bacon . a p p l i c a b i l i t y :  Y e s . The L i t t l e
D av ls-B acon  A c t a p p l ie s  to  " p u b l ic  c o n s t r u c t io n  i n  -the s t a t e ,  a s  
d e f in e d  b y  AS 36.95.010." AS 36.05.010. " P u b lic  c o n s t r u c t io n "  i s  
d e f in e d  a s  " th e  o n - s i te  f i e l d  s u r v e y in g ,  e r e c t io n ,  r e h a b i l i t a t i o n ,  
a l t e r a t i o n ,  e x te n s io n  o r  r e p a i r ,  i n c lu d in g  p a in t in g  o r  r e d e c o r a t in g  
o f  b u i l d i n g s ,  h ighw ays o r  o th e r  im provem ents to  r e a l  p r o p e r t y  u n d e r  
c o n t r a c t  f o r  th e  s t a t e .  . . . ” AS 36.95**010(3). C a p i t a l  
im p rovem en ts to  th e  h a tc h e r ie s  a r e  " p u b l ic  c o n s t r u c t io n " ;  t h u s ,  th e  
L i t t l e  D avis-B acon  A c t a p p l ie s .  ----------

c .  Ownersh ip  o f  r e p la c em en t  equ ipment o r  b u i l d i n g s :
S t a t e .

d .  Ownersh ip  o f  b u i l d i n g s  c o n s t r u c t e d :  S t a t e .
e .  Ownersh ip  o f  e x p a n s io n  f i x t u r e s :  S t a t s .
f .  Ownersh ip  o f  r e s i d u a l  f u n d s :  S t a t e .  The un exp ended

b a la n c e  o f  a c a p i t a l  a p p ro p r ia t io n  i s  v . i l i d  f o r  th e  l i f e  o f  t h e
p r o je c t .  Upon c o m p le t io n  o f  th e  p r o je c t ,  th e  unexpended  b a la n c e  
w i l l  la p s e .  Sfim A la s k a  C o n s t , a r t .  IX , S 13; AS 37.25.020.
V . O IL  S P IL L  COST RECOVERY MONEY

D u rin g  th e  1989 Exxon v a ld e x  o i l  s p i l l ,  c o m m e rc ia l sa lm on  
f i s h e r i e s  i n  th e  K od iak  and P r in c e  W il l ia m  Sound a r e a s  w e re  c lo s e d  
due  to  co n ce rn  f o r  c o n ta m in a t io n  o f  th e  f i s h  and f i s h i n g  g e a r .  
H ow ever, b e ca u se  o i l  c o n ta inm en t booms were p r e s e n t  a t  t h e  K i t o i  
and  M ain  Bay h a t c h e r ie s ,  KRAA and PWSAC were a l lo w e d  t o  c o n d u c t  a 
t e rm in a l  h a r v e s t  i n  e x c e s s  o f  h a tc h e r y  b ro o d s to c k  n e e d s  i n s i d e  th e  
boom s. KRAA o b ta in e d  $10 m i l l i o n  from  t h i s  h a r v e s t ;  PWSAC, 
$500,000. Under c o n t r a c t  amendments be tw een  ADF&G and  th e  r e g io n a l  
a s s o c i a t i o n s ,  th e  a s s o c ia t io n s  w ere to  d e p o s i t  t h e s e  fu n d s  i n  
in t e r e s t - b e a r in g  a c c o u n ts . These fu n d s  a re  to  b e  s p e n t ,  w it h



a p p ro v a l from  b o th  ADF&G and th e  a s s o c ia t io n s ,  on o p e r a t in g  and 
e xp and in g  th e  K i t o i  and M ain Bay h a t c h e r ie s .

You a sk e d  w h e th e r th e s e  fu n d s  s h o u ld  be  t r e a t e d  th e  same 
a s o th e r  c o s t  r e c o v e r y  money. We exam ined  t h i s  m a t te r  c l o s e l y ,  
r e v i s i t i n g  th e  i n i t i a l  a d v ic e  g iv e n  ADF&G d u r in g  th e  o i l  s p i l l  
c r i s i s .  The o n ly  d i f f e r e n c e  be tw een  th e  o i l  s p i l l  c o s t  r e c o v e r y  
h a r v e s t  and a t y p i c a l  co3 t r e c o v e r y  h a r v e s t  a t  a s t a t e  h a tc h e r y  
app ea rs to  be th e  m agn itu d e  o f  th e  r e c o v e r y  and th e  s t a t e ' s 
c o n t r ib u t io n  to  th e  h a r v e s t  in  s e t t i n g  up and m a in ta in in g  th e  o i l  
c o n ta inm en t booms. F i r s t ,  th e  m agn itu d e  o f  th e  h a r v e s t  s h o u ld  n o t 
i n  i t s e l f  r e s u l t  i n  d i f f e r e n t  t r e a tm e n t  o f th e s e  f u n d s .  As 
d is c u s s e d  a bo ve , th e  i n t e n t  o f  AS 16.10.480 was to  a l lo w  a c a r r y ­
o v e r  o f  fu n d s  from  one y e a r  to  a n o th e r  to  s a fe g u a r d  a g a in s t  y e a r s  
o f  low  r e t u r n .  G iven  th e  u n c e r t a in t y  o f  f u t u r e  c o s t  r e c o v e r y  
h a r v e s t s  due to  th e  o i l  s p i l l ,  i t  was c o n s i s t e n t  w ith  th e  i n t e n t  o f  
s e c t io n  480 to  a l lo w  th e  h a r v e s t  o f  sa lm on  in  e x c e s s  o f  b ro o d a to c k  
needs and to  s a v e  th e  p ro ce e d s  to  g u a rd  a g a in s t  l e w  y e a r s .  
Second , th e  s t a t e ' s  c o n t r ib u t io n  to  th e  o i l  s p i l l  c o s t  r e c o v e r y  
h a r v e s t  does n o t ap p e a r to  d i f f e r  s i g n i f i c a n t l y  from  o th e r  
c o o p e r a t iv e  e f f o r t s  b e tw een  th e  s t a t e  and th e  r e g io n a l  a s s o c ia t io n s  
a t  th e  s t a t e  h a t c h e r ie s .  We c o n c lu d e  t h e r e f o r e  t h a t  th e  fu n d s  from  
th e  o i l  s p i l l  c o s t  r e c o v e r y  h a r v e s t  s h o u ld  be t r e a t e d  i n  th e  same 
manner a s s t a t e  h a tc h e r y  c o a t  r e c o v e r y  fu n d s .

ADF&G ne ad n o t t a k e  any f u r t h e r  s te p s  to  im p lem en t t h i s  
d e c i s io n .  However, to  a s s u r e  t h a t  th e s e  fu n d s  a re  p r o p e r ly  u s e d , 
ADF&G sh o u ld  r e q u i r e  on a r e g u la r  b a s i s  an a c c o u n t in g  and a u d i t  o f  
KRAA' s and PWSAC's f i n a n c i a l  r e c o r d s  f o r  th e  K i t o i  and M ain  Bay 
h a t c h e r ie s .

/
You a ls o  a sk e d  w h e th e r th e  o i l  s p i l l  c o s t  r e c o v e r y  fu n d s  

a re  s t i l l  b e in g  c o n s id e r e d  b y  th e  o i l  s p i l l  d e fe n d a n ts  a s  p a r t i a l  
m i t ig a t io n  o f  th e  damages c la im e d  b y  th e  f is h e rm e n  i n  th e  K o d ia k  
and P r in c e  W il l ia m  Sound a r e a s . We u n d e r s ta n d  t h a t  th e  f i s h e rm e n ' s 
c la im s  a re  s t i l l  p e n d in g . B ecause  th e  o i l  s p i l l  c o s t  r e c o v e r y  
fu n d s  a re  to  b e  t r e a t e d  i n  th e  same manner a s s t a t e  h a tc h e r y  c o s t  
r e c o v e r y  f u n d s ,  and b e c a u se  KRAA and PWSAC m ust u s e  th e  fu n d s  
p u r s u a n t  t o  AS 16.10.480(d) f o r  t h e i r  c o a t s  o f  o p e r a t in g  th e  K i t o i  
and M ain Bay h a t c h e r ie s ,  th e  s t a t u s  o f  th e  f is h e rm e n 's  c la im s  
s h o u ld  n o t a f f e c t  how th e  o i l  s p i l l  c o s t  r e c o v e r y  fu n d s  a r e  t r e a t e d  
i n  th e  h a tc h e r y  c o n t r a c t s .

CQHCLPSIQHfi AIID KBCQHHgBDAPfiBS
.“The , s . ta to  h a tc h e r y  r con tra c ts*--  p r e s e n t  ' com p lex  

d i f f i c u l t  " I js g a l^ a n d  "‘p o l i c y  i s s u e s ^  l  ADF&G : i s - • a p p r o p r ia t e ly  
co n ce rn ed  wi"th' th e r c o n s  l a t e n t  t r e a tm e n t!  of- le g a l , ,  r e q u ir e m e n ts , i n  
th e  h a tc h e r y  c o n t r a c t s  and  w ith - c o m p ly in g rw ith  a l l  a p p l i c a b le  la w s .  
C o n s id e r in g  th e  i s s u e s  t h a t  have  a r i s e n  w i t h  th e  de ve lo pm en t o f  new

H o n o ra b le  C a r l  L .  R o s i e r ,  C o m m issio n e r A u g u s t 2 6 , 1992D e p 't  o f  F is h  and Game P ag e  18AGO F i l e  N o .6 6 3-9 2-032 7



c o n t r a c t s ,  i t  ap p ea rs t h a t  s t a t u t o r y  amendments to  AS 16.10 c o u ld  
b e n e f i t  th e  h a tc h e r y  p rogram .

1. You in d ic a t e d  t h a t  th e  r e g io n a l a s s o c ia t io n s  w ish  to  u se  
th e  c o s t  r e c o v e r y  fu n d s g e n e ra te d  a t  s t a t e  h a tc h e r ie s  a t  o th e r  PNP 
h a t c h e r ie s  o r  f o r  t h e i r  o th e r  f i s h e r i e s  a c t i v i t i e s  n o t d i r e c t l y  
r e l a t e d  to  th e  s t a t e  h a tc h e ry  u n d e r c o n t r a c t .  S t a t u to r y  amendments 
w i l l  b e  r e q u i r e d  to  e n a b le  th e  r e g io n a l a s s o c ia t io n s  to  u se  s t a t e  
h a tc h e r y  c o s t  r e c o v e r y  fu n d s on t h e i r  o th e r  a c t i v i t i e s .  T hera  a re  
s e v e r a l  o p t io n s  yo u  may w ish  to  c o n s id e r ,  in c lu d in g :

a . an amendment to  AS 16.10.480(c) to  in c lu d e
AS 16.10.450 among th e  s t a t u t e s  t h a t  a r e  d i r e c t l y  a p p l ic a b le  to  th e  
3 ta te  h a t c h e r i e s ; and

b .  an amendment to  • AS * 16-. 10.480(d) to  a l lo w  th e
c o n t r a c to r ,  t o  r e c o v e r  n o t o n ly  th e  c o n t r a c t o r ' s  c o s t  o f  o p e r a t in g  
th e  s t a t e  h a tc h e r y ,  b u t  a ls o  th e  c o s ta  o f  th e  c o n t r a c t o r ' s  
f i s h e r i e s  a c t i v i t i e s ;  o r ,  a l t e r n a t i v e l y ,

c .  an amendment to  AS 16.10.480 t h a t  s p e l l s  o u t  th e  
c a t e g o r ie s  o f  c o s ta  w h ich  may be r e c o v e r e d .

2. A no th e r q u e s t io n  t h a t  has come up i s  w he th e r a  r e g io n a l 
a s s o c ia t io n  may co n d u c t c o s t  r e c o v e r y  h a r v e s t s  a t  a s t a t e  h a tc h e r y  
f o l lo w in g  th e  te rm in a t io n  o r  c o m p le t io n  o f  a c o n t r a c t .  An
amendment t o  AS 16.10.480 to  e x p r e s s ly  a l lo w  a c o n t r a c t o r  to
c o n d u c t c o s t  r e c o v e r y  h a r v e s t s  f o l lo w in g  th e  t e rm in a t io n  o r  
c o m p le t io n  o f  a h a tc h e r y  c o n t r a c t  f o r  p u rp o se s  o f  r e c o u p in g  i t s  
c o s t s  o f  o p e r a t in g  th e  s t a t e  h a tc h e r y  w ou ld  p ro v id e  g r e a t e r  
c e r t a i n t y  f o r  th e  r e g io n a l a s s o c ia t io n s .

3. You may a ls o  w ish  t o  c o n s id e r  an amendment t o  AS 16.10.480 
to  a d d r e s s  th e  d i s p o s i t i o n  o f  s u r p lu s  c o s t  r e c o v e r y  fu n d s  upon th e  
t e rm in a t io n  o f  a  c o n t r a c t .  W h ile  we b e l i r v e  o u r a n a ly s i s  t o  be 
so u n d , l e g i s l a t i v e  d i r e c t i o n  on t h i s  m a t te r  w ou ld  be a p p r o p r ia te .

Z f  we can  be o f  f u r t h e r  a s s i s t a n c e  r e g a r d in g  t h i s  m a t t e r ,  
p le a s e  do  n o t  h e s i t a t e  to  c o n ta c t  u s .

H o n o r a b le  C a r l  L .  R o s i e r ,  C o m m issio n er A u g u st 2 6 , 1992D e p 't  o f  F i s h  and Game "  P age 19AGO F i l e  N o .663-92-0327

c c :  / J e f f e r y  P . K o en in g s , FR 3 D .D iv ., ADFSG
L a r r y  J o n e s , D iv . o f  A d m in is t r a t io n ,  ADFSG 
Dave M a sse y , D iv . o f  In v e s tm e n t s ,  DCED



ATTACHMENT I
B eave r F a l l s  H a tc h e ry  — SSRAA 

IHP-93-001
C o o p e ra t iv e  Agreem ent (Coop 91-009) — A ugu s t 28, 

1990
Amended — J u ly  24, 1991 
Agreem ent —  J u ly  2, 1992

B ig  Lake H a tch e ry  —  CIAA 
IHP-91-010
C o o p e ra t iv e  Agreem ent — O c to b e r 23, 1990 
L e t t e r  o f  A greem ent — O c to b e r 23, 1990

Cannery C reek  H a tc h e ry  — PWSAC 
IHP-88-196
Agreem ent —  June 14, 1988 
Amended — A p r i l  11, 1989 
Amended — Sep tem ber 12, 1991

Crooked C reek  H a tc h e ry  — CIAA 
IHP-91-009
C o o p e ra t iv e  Agreem ent —  O c to b e r 23, 1J90 
L e t t e r  o f  A greem ent —  O c to b e r 23, 1990 
Amended — November 27, 1991

G u lkan a  H a tc h e ry  —  PWSAC 
Coop-91-007
C o o p e ra t iv e  A greem ent — J u ly  1, 1990 
Amended — A u g u s t 14, 1991

H idden  F a l l s  H a tc h e ry  —  NSRAA 
IHP-88-229
Agreem ent —  June 24, 1988 
Amended —  O c to b e r 14, 1988 
Amended —  J a n u a ry  8, 1990 
Amended —  J u ly  17, 1991 
Amended —  June 25, 1992

K i t o i  H a tc h e ry  —  KRAA 
IHP-8S-239
Agreem ent —  J u ly  11, 1988 
Amended —  A u g u s t 9, 1989 
Amended —  Sep tem ber 11, 1990 
Amended —  Sep tem ber 6, 1991

M ain Bay H a tc h e ry  —  PWSAC 
IHP-92-001
O i l  S p i l l  C o s t R e co ve ry  Agreem ent (IHP-89-090) — 

J u ly  17, 1989 
Agreem en t —  Sep tem ber 5, 1991

L i s t  o f  C o n t r a c t s  and C o n t r a c t  Am endm entS-Review ed



P i l l a r  C re e k  H a tc h e ry  —  KRAA 
IHP-92-006C o o p e r a t i v e  Agreement —  December 10,

T r a i l  L ak e s  H a tc h e ry  —  CIAA 
IHP-88-228
Agreement —  J u l y  11, 1988 
Amended —  Sep tem ber 14, 1988 
Amended —  J u l y  11, 1990

T u tk a  H a tch e ry  —  CIAA 
XHP-92-002
Agreement —  August 22, 1991 
Amended —  A p r i l  3, 1992 
Amended —  A p r i l  23, 1992

Amended —  Septem ber 5 , 1991Amended —  November 7 , 1991



ATTACHMENT I I
r . fB f  n f  Memoranda o f  A dv ic e  Reviewed

1992 I n f .  Op. A t t ' y  Gen. (A p r. 24; 663-92-0501) (CIP amendment to  
T u tk a  h a tc h e r y ) .

L e t t e r  from  Doug las L . B la n k e n sh ip , Deputy A t to rn e y  G e n e ra l,  to  
J a k i  S a n d e rs , ADF&G (June 14, 1992) (PWSAC c o n t r a c t  p r o v i s io n s  
on te rm in a t io n  and ow n e rsh ip  o f  do cum en ts) .

1990 I n f .  Op. A t t ' y  Gen. (S e p t . 11? 663-91-0106), s u p e r s e d e d ,
L e t t e r  from  E l i z a b e t h  J .  K e r t t u la ,  A s s i s t a n t  A t to rn e y  G e n e ra l, 
to  Norman A. Cohen, D epu ty C om m iss ioner, ADFSG (S e p t . 28,
1990; 663-91-0106), r e v i s e d ,  1991 I n f .  Op. A t t ' y  Gen.
(M ar. 14? 663-91-0280) (Main Bay h a tc h e ry  c o n t r a c t ;  c o s t
r e c o v e r y  fu n d s ) ,  o v e r r u le d  in  p a r t ,  1992 I n f .  Op. A t t ' y  Gen. 
(Aug. 26? 663-92-0327).

1990 I n f .  Op. A t t ' y  Gen. (Aug. 1? 663-90-0327) (ADF&G a u t h o r i t y  to  
manage f i s h e r i e s  f o r  h a tc h e r y  b ro o d s to c k  and c o s t  r e c o v e r y ) .

1988 I n f .  Op. A t t ' y  Gen. (June 14? 663-93-0037) ( re - d a te d  f o r
p u rp o se s  o f  in d e x in g , J a n . 1, 1992) (Cannery C reek  h a tc h e r y
c o n tr a c t?  a p p l ic a t io n  o f  S ta te  P rocu rem en t C ode ) .

1988 I n f .  Op. A t t ' y  Gen. (June 8? 563-88-0501) (B a ra n o f f Warm
S p r in g s  H a tch e ry  d e ve lo pm en t o p t io n s ) .

1988 I n f .  Op. A t t ' y  Gen. (A p r. 13; 663-88-0413) ( A p p lic a t io n  o f  
AS 36.30 to  a l lo c a t io n  o f  f e d e r a l  fu n d s r e l a t e d  to  U .S . - 
Canada P a c i f i c  Salmon T r e a t y ) .

1987 I n f .  Op. A t t ' y  Gen. (M ar. 19; 663-87-0372) (A p p ro p r ia t io n  o f 
sa lm on  enhancement t a x  p ro ce e d s  to  a q u a c u ltu r e  a s s o c i a t i o n ) .

1984 I n f .  Op. A t t ' y  Gen. (June 11? 366-180-84) ( V e r t i c a l
i n t e g r a t io n  o f  n o n p r o f i t  f i s h ,  h a tc h e r y ) .

1982 I n f .  Op. A t t ' y  Gen. (S e p t . 9? 366-086-83) ( A u th o r i t y  to
t r a n s f e r  h a t c h e r ie s ) .

1982 I n f .  Op. A t t ' y  Gen. (M ar. .30? J66-197-82) ( T r a n s fe r  o f
o p e r a t io n  o f  s t a t e  h a t c h e r ie s ) .




