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C om ponen t: G ene ra l a nd  P r im a ry  E le c tio n s
V ezey  & James____________________________________
COMPONENT S E R IA L  N O . 22_______________

O PE R A T IN G FY  95 FY  96 F Y  97 F Y  98 F Y  99 F Y  00
PERSONAL 0 0 0 0 0 0
T R A V E L 0 0 0 0 0 0
C O N T R A C TU A L 2 .2 * 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQU IPM ENT 0 0 0 0 0 0
LA N D  & 0 0 0 0 0 0
G R A N TS , 0 0 0 0 0 0
M ISCELLANEO US 0 0 0 0 0 0
T O T A L 2 .2 * 0 0 0 0 0

C A P IT A L

REVENUE

F U N D IN G :
1002 F e d e ra l 0 0 0 0 0 0
1003 GF M a tch 0 0 r  o 0 0 0
1004 GF 2 .2 * 0 0 0 0 0
1005 G F /P ro g ra m 0 0 0 0 0 0
1006 G F /M H T IA 0 0 0 0 0 0
O THER 0 0 0 0 0 0
T O T A L 2 .2 * 0 0 0 0 0
P O S IT IO N S :
F U L L -T IM E 0 0 0 0 0 0
P A R T -T IM E 0 0 0 0 0 0
TEM PO RARY 0 0 0 0 0 0

E s tim a te  o f  c u r r e n t  y e a r  (F Y 94 ) im p a c t: 0
A N A L Y S IS : (A t ta c h  a  se pa ra te  page  i f  n e c e s s a ry . ) * T h is  f ig u r e  co ve rs  co s t o f  in c lu s io n  o f 
in fo rm a t io n  a b o u t th is  is s u e  in  th e  O f f ic ia l E le c tio n s  P am ph le t as r e q u ire d  b y  AS  1 5 .5 8 , a n d  
p ro g ra m m in g  f o r  D a ta V o t^ e p u n t in g  o f  vo te s  ca s t on  th e  m easu re . H o w e ve r, o n ly  4 m easu res 
can  be  p r in te d 'tm ^ i  s ia c l / b a l l o t  c a rd . S h ou ld  th is  m easu re  r e q u ire  p r in t in g  a n  a d d it io n a l 
b a l lo t  c a rd ,  w o u ld  be  5 3 .4 .
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F I S C A L  N O T E
STATE OF ALASKA BILL NO. SS H5 162
1994 LEGISLATIVE SESSION
Revision Date: 03/09/94_________________________ Dept Allected: Alaska Court System_______
Title: An Act authorizing capital punishment, BRU: Trial Courts/Appellate Courts
classifying murder in the 1 st degree as a capital felony Consonants: ________________________
Sponsor: Sanders______________________________  __________________________
Requestor:____ __________________________ _________ COMPONENT SERIAL NO. 7681767

’ EXPENDITURES/REVENUES • (Thousands of Dollars)
OPERATING EXPEND ITURES FY 95 FY 96 FY 97 FY 98 FY 99 FY00
PERSONAL SERV IC ES
TRAVEL
CONTRACTUAL
SUPPL IES
EQU IPM ENT
LAND & STRUCTURES
GRANTS & CLAIMS

224.9 224.9 224.9 224.9 224.9
7S.6 75.6 75.6 75.8 75.6
.03.8 303.8 303.8 303.8 303.8

55.0

TOTAL OPERATING 0.0 659.4 604.3 604.3 604.3 604.3

■ I CAPITAL EXPEND ITURES

CHANGE IN R EVEN U ES  ( )

FUND SOURCE_________________  (Thousands o l Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

0.0 659.4 604.3 604.3 604.3 604.3

TOTAL 0.0 659.4 . 604.3 604.3 604.3 604.3

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

3.0 3.0 3.0 3.0 3.0
2.0 2.0 2.0 2.0 2.0

•1.0 i lo n 1.0 1.0 1.0

Estimate of current year (FY 94) cost: $ N one

ANALYSIS: (Attach a separate page if necessary) 
See attached analysis.

Prepared by: C. S. Christensen 111, Staff Counsel Lex/ f _________ Phone: 264-822B
Agency: Alaska Court System '  Date: 03/09/94

(MVLApproved by: Arthur H. Snowden, II, Administrative Director £7___________________________
Agency: Alaska Court System  Date: 03/09/94

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
R e v  8/93 P a g e  1 o f  2
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Salary Benefits TotHj
524,150 516,341 $40,991
12,777 8,497 21,274
31,824 13,062 44,886
36,684 14,346 51,030
36,684 14,346 51,030
14,318 1,417 • 15,735

224,946

Alaska Court System 
Fiscal Analysis 
SS HB 162
Persona) Services
Pro Tem Judge, Anchorage TriaJ Courts, fully vested, PPT, 12 months 
Pro Tern Judge, Fairbanks Trial Courts, fully vested, PPT, 5 months 
Law Clerk I, Anchorage Trial Courts, range 13D, PFT 
Law Clerk I, Fairbanks Trial Courts, range 13D, PFT 
Law Clerk I, Anchorage Appellate Courts, range 15D, PFT 
Bailiff, Statewide, range 6A, NPP, 9 months

Total per?>onal services
Based on the fiscal note submitted by the Department of Law, the court system anticipates needing additional 
Judicial staff to carry the workload of active judges assigned to capital offense cases. The court will use 
fully-vested pro tem judges, which are the least-costly judicial positions available. Additional law clerk3 are 
required for extensive legal research of motions and other legal questions. Funding Is requested for a 
non-permanent bailiff, which will serve in the designated trial site.
Travel
Jury sequestration costs -  transportation, meals and lodging 75.600

6 innocence/guilt trials with 18 jurors, 7 days In deliberation each, @ $100 a day

Death penalty cases are often subject to Intense media exposure, which may Initiate changes in venue. High jury 
sequestration costs are anticipated due to lengthy deliberations,
Contractual
Jury fees 6 Innacence/guilt trial @ 66 days each (3 months), 18 Jurors @ 525 a day 

4 sentencing trials @ 22 day each (1 month), 18 Jurors @525 a day

Contractual security guard to staff metal detectors •

Transcription fees 10 transcripts, 5,000 pages each at L ’1.50 page

Freight for high security equipment kit
Total contractual services

217.800

10,000

75,0,10

 fj0J0_
303.800

The Department of Law expeas to prosecute 6 capital offences each year. Capital offense trials will be split Into 
2 separate trials with each lasting 2 to 6 months. The court anticipates extraordinary jury costs from calling 
additional Jurors, extended juror selection questioning, the need for alternate Jurors and lengthy tnals. The court 
anticipates high transcription costs resulting from preparation of the voluminous record for capital offense trials.
Equipment
Standard office equipment and reference materials for law clerks

Portable high security equipment kit, consisting of a walk-through metal detector temporary building 
card key system and video monitoring system. Will be shipped to trial site.

• Total estimated costs

5,040

50.000
55,040

$659,386

While the Department of Law expects prosecute only six (out of 24 possible) first degree murder cases as capital 
cases each year, on rts lace the sponsor subsitute for HB 162 eliminates the department’s discretion to 
prosecute any murder case as a non-capital case, If at some time in the future al! murder cases are treated as 
capital cases, the costs associated with this note can be expected to quadruple.

P a g o  2 o f  2



STATE OF ALASKA
1994 LEGISLATIVE SESSION

FISCAL NOTE
BILL NO. S S H B  162

Revision Date: January 20. 1994_________________
Title: "An Act authorizing capital punishment, classifying murder 
in the first degree as a capital falonv..."___________________
Sponsor: Representative Sanders_________________
Requestpr: Representative Sanders_______________

Department Affected: Department of Law___________
BRU: Prosecution_________________________________
Component: Criminal Appeals and Special Prosecution

COMPONENT SERIAL NO. 0090

EXPENDITURES/REVENUES:
OPERATING FY 95 FY 98 FY 97 FY 98 FY 99 FY 00

PERSONAL 427.5 780.1 1,119.1 1,119.1 1,119.1
TRAVEL 138.5 260.0 379.0 379.0 379.0
CONTRACTUAL 224.2 547.4 804.6 804.8 804.8
SUPPLIES 27.9 40.8 55.2 46.2 46.2
EQUIPMENT 49.5 43.0 43.0
LAND &
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- 867.6 1,671.3 2,401.1 2,349.1 2,349.1

CAPITAL

REVENUE {

FUNDING:
1002 Federal
1003 GF Match ■*
1004 GF -0- 867.6 1,671.3 2,401.1 2,349.1 2,349.1
1005 GF/Program
1006 GF/MHTIA
OTHER
TOTAL
POSITIONS:
FULL-TIME -0- 7 13 19 19 19
PART-TIME
TEMPORARY

Estimate of current year (FY94) impact: -0-
ANALYSIS: (Attach a separate page if necessary.) 
Please see the attached analysis.

Prepared by: Richard I. Peoues. Director _______________ Phone:__465-3672______
Division: Administrative Serv ices''Division 0  . .. j Date: January 20. 1994

^ C, /FO A /
Approved by Commissioner: Bruce M. Botelho./Attorney General_________________________
A g e n c y :  D e p a r tm e n t  o f  L a w ____________________________________________  D a te :  J a n u a r y  20. 1994

P R E P A R E R  T O  P R O W I H U M a M M B H B H M M i H l f I H E G I S L A T I V E  O FF IC E
Fo r f u r t h < _  _ j i v e  O f f ic e

R e v  11/93 DEPARTMENT OF LAW F IS C A L  NOTE P a g e  _ J ____o f  2



FISCAL NOTESTATE O F ALASKA BILL NO. SSHB 1621994 LEGISLATIVE SESSION
ANALYSIS CONTINUATION:

The Sponsor Substitute fo r HB 162 deletes the legislative findings in former Section 1; deletes former Section 11, 
relating to  the prosecution 's discretion whether to seek the death penalty; deletes hanging as a method of execution; and 
in other ways changes the bill so tha t it is nearly the same as the Senate's capital punishment bill. Execution by hanging 
is included in SB 127. The Department of Law 's analysis o f both bills concluded that the cost to  the department would 
be substantial. The changes in the sponsor substitute do not e ffect the reasons for tha t cost, which are the additional 
work required to  obtain a capital offense death sentence, and the work required to uphold a death sentence through a 
considerable appeals process. The Department o f Law 's last fiscal note fo r HB 162, dated December 21, 1993, is 
therefore incorporated by reference.



STATE OF ALASKA
1994 LEGISLATIVE SESSION

FIS.CAL NOTE
BILL NO. SSHB 162

Revision Date:________________________________________  Department Affected: Administration
Title: ‘An Act authorizing capital punishment.___________________ BRU: Office of Public Advocacy
classifying murder...'_____________________________________  Component: Office of Public Advocacy
Sponsor: Representative Sanders____________________________________________________________
Requestor House Judiciary_______________________________ COMPONENT SERIAL NO. 43

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL SERVICES 0 277.3 456.3 541.8 718.7 804.2
TRAVEL 0 35.0 72.1 74.3 76.5 78.8
CONTRACTUAL 0 533.6 649.4 813.2 931.6 1064.9
SUPPLIES 0 4.1 7.2 8.2 11.3 12.4
EQUIPMENT 0 18.8 15.0 3.7 15.0 3.7
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0.0 868.8 1,200.0 1,441.2 1,753.1 1,964.0
CAPITAL EXPENDITURES 0 0 0 0 0 0
CHANGE IN REVENUES ( ) 0 0 0 0 0 0
FUNDING SOURCE: (Thousands of Do ars)
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 0 868.8 1200.0 1441.2 1753.1 1964.0
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0.0 868.8 1,200.0 1,441.2 1,753.1 1,964.0
Estimate of any current year (FY 94) cost $ 0
POSITIONS:
FULL-TIME 0 4 7 8 11 12
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.) 
See Attached.

ared by: Brant McGee, Public Advocate, 
ion: Office of Public Advocacy

oved by Commissioner Nancy Bear UseV \  
icy: Department of Administration

Phone: 274-1684 
Date: ___

Date: / /lb ^

0/93
lfl3/sshb162.KP/l

\\  \  / / y
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 

For further distribution in fo rm a t io i^ ^ ^ ^ ^ j^ ^ U ^ te ^ ^ O f f ic e

“  OF F I C E  OF P U B L I C  A D V O C A C Y  —
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FISCAL NOTE

STATE OF ALASKA BILL NO. SSHB 162
1994 LEGISLATIVE SESSION

ANALYSIS: (continued)

Passage of death penalty legislation would have a dramatic fiscal impact on the Office of Public Advocacy (OPA). The Office of Public Advocacy as a 
purely reactive agency, must provide legal representation when appointed by the court. OPA is responsible for providing representation to indigent criminal 
defendants in cases where tie  Alaska Public Defender Agency has a conflict of interest.

The Department of Law has estimated it would seek the death penalty in approximately six cases annually. Therefore OPA anticipates it would be 
responsible for two capital cases in FY 96 and two more in each of the following years. Because almost no one in Alaska could afford the cost of defending 
a capital cases, it is assumed the Public Defender Agency and the OPA would represent all capital defendants.

The agency would assign at least two experienced attorneys to each capital case in accordance with the policy—and legal requirement--of most states in 
which the death penalty has become law. Each case will necessitate an exhaustive pre-trial investigation, contracts with numerous expert witnesses, and 
extensive litigation of legal issues during pre-trial proceedings, trial and the many appellate stages.

The New York Defender Association has estimated expert witness fees as $60,000 per case. Further, travel costs would be extraordinarily high because 
this Anchorage-based death penalty team must provide statewide representation.

It is anticipated that OPA would have to contract for representation of at least one death penalty case per year. Such a case would arise where OPA has 
a conflict of interest. The New Yoik Defender Association has estimated the cost, of defense services in each case to be $350,000 in 1988. The cost in 
Alaska would probably be significantly higher.

Death penalty cases will accumulate in the agency each year. It is highly likely that each case that comes into the office will remain its responsibility for 
at least 8-10 years.

In FY 97, the first year in which actual death penalty trials will probably occur, OPA costs rise because of the addition of an appellate attorney, and support 
personnel including an associate attorney (nonlawyer) position, a paralegal, and a legal secretary. In FY 98, an additional trial attorney position would 
be needed to support the initial two-trial positions created in FY 96.

In FY 99, the death penalty defense staff would need to be enlarged by at least one attorney, to supplement the efforts of the appellate lawyer added in 
FY 97, together with an additional paralegal and legal -secretary. In FY 00, the defense would be enlarged by an additional trial attorney position whose 
workload hopefully would be absorbed by the existing support staff.

OPA assumes that it will have only one or less conflict case per year. For this rea jo' „ the accumulating appellate costs are conservatively estimated as 
an additional $100.0 per year.

Finally, even though OPA assumes the addition of only two cases per year, the costs associated with the accumulation of cases can be expected to more 
than double at least every three years. There is little doubt that, within ten years of the adoption of the death penalty in Alaska, OPA costs for the defense 
of these relatively few cases would surpass its FY 94 budget of $6,468 for neatly 10,000 cases.

8/leg94/I3/sshbl62.KP/2 P age  2 o f 19



FISCAL NOTE

STATE OF ALASKA
1994 LEGISLATIVE SESSION

FISCAL ANALYSIS-FY 96 

Personal Services

Anchorage 

Attorney V
Salary and Benefits + 3%

Attorney IV
Salary and Benefits + 3%

Associate Attorney II 
Salary and Benefits + 3%

Legal Secretary I 
Salary and Benefits + 3%

Subtotal Personal Services

Travel

Necessary travel for court hearings, investigation, expert witnesses, etc. 

Contractual

Additional office space for four positions in Anchorage.

Expert witness fees based on two cases per year at $61,800 per case.

Contract representation for one case per year where OPA has a conflict 
of interest at $385,000 per case + 3%.

Subtotal Contractual

Supplies

Stationary, library and office supplies for four new positions at $1,000 
per position + 3%.

Equipment

Office furniture and equipment for three professional positions at $3,635 each 
and one legal secretary at $7,369 + 3%.

T o ta l FY  96

BILL NO. SSHB 162

$ 90.9 

85.5 

62.9 

38.0

$277.3

35.0

13.4

123.6

396.6

$533.6

4.1

18.8

$868.8

8/log94/13/sshbl62b.KP/3 Page



STATE OF ALASKA
1994 LEGISLATIVE SESSION

FISCAL NOTE

. . .

TILL NO. SSHB 162

FISCAL ANALYSIS-FY 97

Personal Services

Anchorage

Salary and Benefits for 4 current positions 

Attorney IV
Salary and Benefits + 3%

Paralegal Assistant II 
Salary and Benefits + 3%

Legal Secretary II 
Salary and Benefits + 3%

Subtotal Personal Services

Travel

Necessary travel for court hearings, investigation, expert witnesses, etc. 

Contractual

Office space for four current positions and three new positions.

Expert witness fees based on two cases per year at $61,800 per case + 3%. 

Contract representation for one case where OPA has a conflict of interest.

Subtotal Contractual Services

Supplies

Stationary, library and office supplies for seven positions.

Equipment

Office furniture and equipment for two professional positions and one legal 
secretary.

T o ta l FY 97

$ 277.3

85.5

53.4

40.1

$ 456.3

72.1

22.5

127.3 

499.6 

$ 649.4

7.2

15.0

$ 1 ,2 0 0 .0

8/leg9<l/13/sshblG2b.KP/‘l P age  4  o f 19



FISCAL NOTE

FISCAL ANALYSIS-FY 97 

Personal Services

Anchorage

Salary and Benefits for 4 current positions 

Attorney IV
Salary and Benefits + 3%

Paralegal Assistant II 
Salary and Benefits + 3%

Legal Secretary II 
Salary and Benefits + 3%

Subtotal Personal Services

Travel

Necessary travel for court hearings, investigation, expert witnesses, etc. 

Contractual

Office space for four current positions and three new positions.

Expert witness fees based on two cases per year at $61,800 per case + 3%. 

Contract representation for on* case where OPA has a conflict of interest.

Subtotal Contractual Services

Supplies

Stationary, library and office supplies for seven positions.

Equipment

Office furniture and equipment for two professional positions and one legal 
secretary.

STATE OF ALASKA
1994 LEGISLATIVE SESSION

T o ta l FY 97

8/log94/13/sshb X G2b .KJP/4

$ 277.3 

85.5 

53.4 

40.1

S 456.3 

72.1 

22.5

127.3 

499.6 

$ 649.4

7.2

15.0

BILL NO. SSHB 162

$ 1 ,2 0 0 .0

P age  4 o f 19
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|  F I S C A L  N O T E

1  S T A T E  O F  A L A S K A  
I  1 9 9 4  L E G I S L A T I V E  S E S S I O N

B I L L  N O .  S S H B  1 6 2

1  FISCAL ANALYSIS-FY 98

Personal Services

Anchorage

Salary and Benefits for 7 current positions $ 456.3

Attorney IV
Salary and Benefits + 3% 85.5

Subtotal Personal Services $ 541.8

Travel

Necessary travel for court hearings, investigation, expert witnesses, etc. 74.3

Contractual

Office space for seven current positions and one new position in Anchorage. 25.2

Expert witness fees based on three cases per year. 185.4

Contract representation for one case where OPA has a conflict of interest 
and appeal work on previous cases. 602.6

Subtotal Contractual Services $ 813.2

Supplies

Stationary, library and office supplies for eight positions. 8.2

Equipment

Office furniture and equipment for one new professional position. 3.7

Total FY 98 $1,441.2

8/leg94/13/sshblG2b.KP/6 P a g e  5 of 19



STATE OF ALASKA
1994 LEGISLATIVE SESSION

FISCAL NOTE

BILL NO. SSHB 162

FISCAL ANALYSIS-FY 99

Personal Services

Anchorage

Salary and Benefits for 8 current positions 

Attorney IV
Salary and Benefits + 3%

Paralegal Assistant II 
Salary and Benefits + 3%

Legal Secretary I 
Salary and Benefits + 3%

Subtotal Personal Services

Travel

Necessary travel for court hearings, investigation, expert witnesses, etc. 

Contractual

Office space for eight current position and three new positions.

Expert witness fees based on three cases per year.

Contract representation for one case where OPA has a conflict of interest 
and appeal work on previous cases.

Subtotal Contractual Services

Supplies

Stationary, library and office supplies for eleven positions.

Equipment

Office furniture and equipment for two new professional positions and 
one new clerical position.

T o ta l FY 99

$ 541.8

85.5

53.4

38.0

$ 718.7

76.5

35.0

191.0

705.6

$ 931.6

11.3

15.0

$1,753.1

8/log94/l 3/sshb 162u .XP/6 P a g e  G o f 19



FISCAL NOTE

STATE OF ALASKA BILL NO. SSHB 162
1994 LEGISLATIVE SESSION

FISCAL ANALYSIS-FY 00 

Personal Services

Anchorage

Salary and Benefits for 11 current positions $ 718.7

Attorney IV
Salary and Benefits + 3% 85.5

Subtotal Personal Services $ 804.2

Travel

Necessary travel for court hearings, investigation, expert witnesses, etc. 78.8

Contractual

Office space for eleven current positions and one new position. 38.4

Expert witness fees based on three cases per year. ' 196.7

Contract representation for one case where OPA has a conflict of interest
and appeal work on previous cases. 829.8

Subtotal Contractual Services $1,064.9

Supplies

Stationary, library and office supplies for twelve positions. 12.4

Equipment

Office furniture and equipment for one new professional position. 3.7

Total FY 00 $1,964.0

8/leg94/13/sshbl62b.KP/7 P age  _7 _  o f  _ 1D_



Position Title
Attorney V

No. of Positions Range /  Step Barg. Unit 
1 25/A PX

Time Status Staff Months
PFT 12

Location Election District
EBA-Anchorage 8

TYPE OF EXPENDITURE AMOUNT Justification
This position would be the lead attorney of the death penalty team consisting of an 
additional lawyer, an associate attorney and a legal secretary. The position is 
required to supplement the current attorney staff which falls short of LEAA national 
caseload standards.

This position would be responsible for supervising the attorney and associate 
attorney, the preparation of all pretrial and trial motions, and the filing of appeals 
in State and federal court. The requirement of extensive court hearings and a 
lengthy trial in each case will necessitate that this position be assigned exclusively 
to death penalty cases.

Salary 673
Benefits 23.6
Premium Pay
Other

Total Persona! Services 90.9 90.9
Travel
Contractual
Commodities
Equipment
Other

Total Cost 90.9
FUNDING SOURCE FOR TOTAL COST

. Federal Receipts 1002
G.F. Match 1003
General Fund 1004 90.9

* I-A Receipts 1007
CIP Receipts 1061
Other

8/leg94/13/hbl62p8.kp

R e q u e s t  F o r  

N e w  P o s i t i o n

AGENCY ADMINISTRATION F Y  9 5

BRU OFFICE OF PUBLIC ADVOCACY 

CO MPONENT OFFICE OF PUBLIC ADVOCACY I  Page 8 of 19
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Position T it le
Atto rney IV

No. o f Positions Range / Step Barg. U n it  
1 2 4 /A  PX

T im e  Status S ta f f  M onths
P FT  12

Location E lectio n  D is tr ic t
EBA-Anchorage 8 j

T Y P E  O F  E X P E N D IT U R E A M O U N T Ju stif ica tio n
rh is  position w i l l  act as co-counsel to the A tto rney V  position  in  a ll death penalty 
cases. A s  part o f the death penalty team, th is position w il l  prepare motions, 
in te rv iew  w itnesses, writ'- appellate brie fs and ass ist the lead attorney in  con­
ducting the g u ilt and penalty  phases o f a ll death penalty cases. T w o  attorneys 
are required fo r each case in  order to share the enormous workload  and to assure 
e ffective representation o f the accused.

Sa la ry 62.8

Benefits 22.7

Prem ium  Pay

Other

To ta l Personal Serv ices 85.5 85.5

T rave l

Contractual

Com m odities

Equipm ent

Other

Total Cost 85.5

F U N D IN G  S O U R C E  FO R  T O T A L  C O S T

Federal Receipts 1002

G .F . M atch 1003

General Fund 1004 85.5

, I-A  Receipts 1007

C IP  Receipts 1061

Other

8 /leg94/13/hb l62p9 .kp
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Position T it le  
j Associate A tto rney 11

No. o f Po s itio n s Range / Step Barg. U n it  
1 19/ A  PX

T im e  S u m s  S ta f f  M onths
P FT  12

Location E lec tio n  D is t r ic t
EBA-Anchorage 8

T Y P E  O F E X P E N D IT U R E A M O U N T Ju st if ica t io n
T h is  position w il l  perform  a ll investigative  duties in  death penalty cases. Exten­
sive  experience in  a ll areas o f crim ina l investigation w il l  be requ ired to assure 
that defendants facing execution receive a thorough and effective investigation. 
T h is  position  w i l l  in te rv iew  w itnesses, exam ine the crim e scene and a ll physica l 
evidence, arrange transportation, serve subpoenas, fo llow -up and rev iew  the prose­
cution investigation and coordinate w itness testim ony.

The O ffice o f Pub lic  Advocacy contracts out investigation w o rk . It  is  anticipated 
that th is position w il l  w o rk  fu ll- tim e  on death penalty cases.

Sa lary 45.0

Benefits 17.9

Prem ium  Pay

Other

To ta l Personal Serv ices 62.9 62.9

Trave l

Contractual

Commodities

Equipment

Other

Total Cost 62.9

F U N D IN G  S O U R C E  FO R  T O T A L  C O S T

„ Federal Receipts 1002

G .F . M atch 1003

General Fund 1004 62.9

' I-A  Receipts 1007

C IP  Receipts 1061

Other

8 /Ieg94/13/hb l62p l0 .kp

R e q u e s t  F o r  

N e w  P o s i t i o n
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Position  T it le
Legal Secretary I

No. o f P o s itio n s Range / Step Barg. U n it  
1 1 0 /A  G

T im e  S ta tus S ta ff M onths
P FT  12

Location E lec tio n  D is tr ic t
EBA-Anchorage 8

T Y P E  O F  E X P E N D IT U R E . A M O U N T Ju st if ica t io n
The Anchorage office o f O ffice o f Pub lic  Advocacy (O PA) is  presently staffed w ith  
three legal secretaries w ho provide  c lerica l support to 12 professional positions.
The add ition o f two attorneys and one associate attorney w il l  increase the Anchorage 
c lerica l w ork load  dram atica lly . The com plex issues invo lved  in  death penalty cases 
and the length o f each case through sentencing and appeal necessitates the add ition 
o f a legal secretary to handle the increased w orkload .

Sa la ry 25.5

Benefits 12.5

Prem ium  Pay

Other

To ta l Personal Serv ices 38.0 38.0

Trave l

Contractual

Commodities

Equipment

Other

Tota l Cost 38.0

F U N D IN G  S O U R C E  FO R  T O T A L  C O S T

Federal Receipts 1002

G .F . M atch 1003

General Fund 1004 38.0

• I-A  Receipts 1007

C IP  Receipts 1061

Other

8 / Ieg94 /13 /h b l6 2 p l 1 .kp
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Position T itle
Attorney IV

No. o f Positions Range / Step
24/A

Barg. Unit
PX

Time Status
PFT

Staff Months
12

Location
EBA-Anchorage

Election D istric t
8

T Y P E  O F E X P E N D IT U R E A M O U N T

Sa la ry

Benefits

Prem ium  Pay

Other

To ta l Personal Serv ices

62.8

22.7

Justification
T h is  position  w il l  act as appellate attorney exc lu s ive ly  fo r death penalty appeals.
A s  part o f the death penalty  team, th is position w i l l  rev iew  a ll transcrip ts, testi­
m ony and evidence presented during  tria l and sentencing. T h is  attorney w il l  be 
responsib le for fo rm u lating  and research ing appeal po in ts, b rie fing  and arguing appeals 
on death penalty cases in  both State and federal courts.

85.5 85.5

T rave l

Contractual

Com modities

Equipm ent

Other

Total Cost 85.5

F U N D IN G  S O U R C E  FO R  T O T A L  C O S T

Federal Receipts 1002

G .F . M atch 1003

General Fund 1004 85.5

' 1-A Receipts 1007

C IP  Receipts 1061

Other

8 /leg 94 /13 /hb l62p l2 .kp

5---------------------

R e q u e s t  F o r  

N e w  P o s i t i o n

A G E N C Y  A D M IN IS T R A T IO N F Y  9 5

BRU  O F F IC E  O F PU B L IC  A  D V O C A C Y  

C O M PO N EN T  O FF IC E  O F P U B L IC  A D V O C A C Y Page 12 o f 19

Revised Date:



Position T it le
Paralegal A ssistan t II

No. o f P o s itio n s Range / Step Barg . U n it
1 16 /A  G  |

T im e  Status S ta f f M onths
P FT  12

Location E lection  D is tr ic t
EBA-Anchorage 8

T Y P E  O F  E X P E N D IT U R E A M O U N T Ju st if ica t io n
T h is  paralegal assistant position  w il l  be assigned e xc lu s ive ly  to the death penalty 
team. T h is  position  w il l  be responsib le fo r assisting the appellate attorney in
research, w r it in g  and coord inating death penalty appeals in  both State and federal s 
courts.

Sa lary 37.5

Benefits 15.9

Prem ium  Pay

Other

To ta l Personal S e rv ic c i 53.4 53.4

T rave l

Contractual

Com modities

Equipm ent

Other

Tota l Cost 53.4

F U N D IN G  S O U R C E  FO R  T O T A L  C O S T

Federal Receipts 1002

G .F. M atch 1003

General Fund 1004 53.4

• I-A  Receipts 1007

C IP  Receipts 1061

Other

8 / leg 94/13 /hb l62p l3 .kp
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Position T itle
Legal Secretary II

No. o f Positions Range / Step
11 /A

Barg. Unit

T ime Status
PFT

S taff Months
1 2

Location Election D istr ic t
EBA-Anchorage 8

T Y P E  O F  E X P E N D IT U R E A M O U N T

Salary
Benefits

Prem ium  Pay

Other

To ta l Personal Serv ices

27.2

12.9

Ju st if ica t io n
The add ition o f an appeal attorney and paralegal assistant to the death penalty 
team necessitates the add ition o f a legal secretary. T h is  Legal Secretary I I  position 
w il l  d irec tly  superv ise  the Legal Secretary I  in  add ition  to p rov id ing  clerical 
support to the five  professional positions w o rk in g  on death penalty  cases.

40.1 40.1

T rave l

Contractual

Com m odities

Equipm ent

Other

Tota l Cost 40.1

F U N D IN G  S O U R C E  FO R  T O T A L  C O S T

Federal Receipts 1002

G .F . M atch 1003

General Fund 1004 40.1

I-A  Receipts 1007

C IP  Receipts 1061

Other

8 /leg94/13 /hb l62p l4 .kp
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Position  T it le
Atto rney IV

No. o f P o s itio n s Range / Step Barg. U n it  
1 24/ A  PX

T im e  Status S ta f f M onths
P FT  12

Location E lectio n  D is tr ic t
EBA-Anchorage 8

T Y P E  O F E X P E N D IT U R E A M O U N T Ju s t if ica t io n
The  accum ulation of pending tria ls  for death penalty cases and new  cases filed
necessitates the add ition o f another tria l law ye r to the death penalty  team. T h is  j
position  w il l  act as co-counsel to the other tw o  attorneys assigned death penalty
cases. T h is  position  w il l  prepare m otions, in te rv iew  w itnesses, and a ss is t the lead
attorney in  conducting the g u ilt and penalty  phases o f death penalty  cases.

Sa la ry 62.8

Benefits 22.7

Prem ium  Pay

Other

To ta l Personal Services 85.5 85.5

T rave l

Contractual

Commodities

Equipm ent

Other

To ta l Cost 85.5

F U N D IN G  S O U R C E  FO R  T O T A L  C O S T

Federal Receipts 1002

G .F . M atch 1003

General Fund 1004 85.5

•I-A  Receipts 1007

C IP  Receipts 1061

Other

8/!eg94/13/hb l62p l5 .kp
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Position  T it le
A tto rney IV

No. o f P o s itio n s Range 1 Step Barg. U n it  
1 2 4 /A  PX

T im e  S ta tus S ta f f  M onths
P FT  12

Location E lec tio n  D is tr ic t
EBA-Anchorage 8

T Y P E  O F E X P E N D IT U R E A M O U N T Ju st if ica t io n
The accum ulation o f pending appeals and new  appeals filed  in  death penalty  cases 
necessitates the add ition o f another tawyer to handle appeals e xc lu s ive ly  in  death 
penalty cases. T h is  position w il l  be responsib le for rev iew ing  a ll tria l and 
sentencing transcrip ts, fo rm u lating  appeal po ints, research, w r it in g  and arguing 
appeals on death penalty cases in  both State and federal courts.

9

Salary 62.8

Benefits 22.7

Prem ium  Pay

Other

To ta l Personal Serv ices 85.5 85.5

T rave l

Contractual

Com modities

Equipm ent

Other

Tota l Cost 85.5

F U N D IN G  S O U R C E  FO R  T O T A L  C O S T

. Federal Receipts 1002

G .F . M atch 1003

General Fund 1004 85.5

' I-A  Receipts 1007

C IP  Receipts 1061

Other

8 / leg 94/13 /hb l62p l6 .kp
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Position  T it le
Paralegal A ssistan t II

No. o f Positions Range / Step I Barg . U n it  
1 1 6 /A  j G

T im e  S ta tus S ta ff M onths
P FT  12

Location E lectio n  D is tr ic t
EBA-Anchorage 8

T Y P E  O F E X P E N D IT U R E A M O U N T ju s t if ic a t io n
The add ition o f a tria l attorney in  FY  98 and an appeal attorney in  F Y  99 necessitates j 
the add ition  o f another paralegal assistant position . T h is  position w ou ld  be
responsib le fo r a ss is ting  both the tria l attorneys and appeal attorneys in  research * 
and w rit in g  legal m otions and b rie fs in  death penalty  cases. In  addition , th is 
position m ay also hand le w itness coordination fo r death penalty tr ia ls  and sentencing.

Sa la ry 37.5

Benefits 15.9

Prem ium  Pay

Other

To ta l Personal Services 53.4 53.4

T rave l

Contractual

Com m odities

Equipm ent

Other

Total Cost 53.4

F U N D IN G  SO U R C E  FO R  T O T A L  C O S T

Federal Receipts 1002

G .F . M atch 1003

General Fund  1004 53.4

, I-A  Receipts 1007

C IP  Receipts 1061

Other

8 /leg 94 /13 /hb l62p l7 .kp
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Fositio n  T it le  
I Legal Secretary I

No. o f P o s itio n s Range / Step Barg . U n it  
1 1 0 /A  G

T im e  Status S ta f f  M onths
P FT  12

Location E lectio n  D is tr ic t
EBA-Anchorage 8

T Y P E  O F E X P E N D IT U R E A M O U N T Ju st if ica t io n
The add ition o f a tria l attorney in  FY  98 and an appeal attorney and paralegal 
assistant in  F Y  99 necessitates the add ition o f another legal secretary to handle 
the clerica l w o rk load  o f these professional positions. The  death penalty  team now  
consists o f e ight professional positions w o rk ing  exc lu s ive ly  on death penalty  cases. 
The com plex nature o f these cases and length through the appeal process in  both 
State and federal court w arran ts the add ition  o f another c le rica l position .

Sa la ry 25.5

Benefits 12.5

Prem ium  Pay

Other

To ta l Personal Serv ices 38.0 38.0

T rave l

Contractual

Commodities

Equipment

Other

1 Tota l Cost

F U N D IN G  S O U R C E  FO R  T O T A L  C O ST 38.0

Federal Receipts 1002

G .F. M atch 1003

General Fund 1004 38.0

• I-A  Receipts 1007

C IP  Receipts 1061

Other

8 /leg94/13 /hb l62p l8 .kp
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Position  T it le
A tto rney IV

No. o f Positions Range / Step Barg. U n it  
1 2 4 /A  PX

T im e  Status S ta f f  M onths
P FT  12

Location E lection  D is tr ic t
EBA-Anchorage 8

T Y P E  O F  E X P E N D IT U R E A M O U N T Ju s t if ica t io n
The accum ulation o f pending tria ls  for death penalty cases and new  cases filed  
necessitates the add ition o f another tria l la w ye r to the death penalty team. T h is  
position w il l  act as co-counsel to the other tw o attorneys assigned death penalty 
cases. T h is  position w i l l  prepare motions, in te rv iew  w itnesses, and ass is t the lead 
attorney in  conducting the g u ilt and penalty phases o f death penalty cases.

Sa la ry 62.8

Benefits 22.7

Prem ium  Pay

Other

To ta l Personal Services 85.5 85.5

T rave l

Contractual

Com modities

Eq u ij -.tent

Other

Tota l Cost 85.5

F U N D IN G  S O U R C E  FO R  T O T A L  C O S T

_ Federal Receipts 1002

G .F. M atch 1003

General Fund 1004 85.5

* I-A  Receipts 1007

C IP  Receipts 1061

, Other

8/Ieg 94/13/hb l62p l9 .kp
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FISCAL NOTE

STATE OF ALASKA BILL NO. SSHB 162
1994 LEGISLATIVE SESSION

ANALYSIS: (continued)
Introduction

This bill authorizes capital punishment for the crime of Murder in the First Degree if certain attendant aggravating factors are found to exist and are 
established by competent evidence. Prosecution is given discretion whether to seek the death penalty in a given case.

The capital caseload of the Public Defender Agency will be a direct function of the number of murder cases prosecuted in the state combined with 
prosecutorial decisions to seek the death penalty. As such the Public Defender Agency's fiscal analysis is premised on projections made by the Department 
of L^ •/ in its fiscal analysis of SSHB 162. In 1993 the Department of Law indicated it had 15 murder cases where the death penalty could have been 
sought. Because the number of murders can vary significantly from year to year predicting actual number of cases is difficult. It is not difficult, however, 
to predict fiscal impact for this agency in that once the death penalty becomes law the concept of 'super due process', established by the U.S. Supreme 
Court, necessitates that highly capable lawyers and support staff be in place to handle any and all cases of this nature.

Fiscal Impact

Passage of this death penalty legislation will have an undeniably significant impact on the entire criminal justice system, including but not limited to the 
courts, corrections, prosecution, public counsel services and other related entities. Death penalty cases require greater due process safeguards than do 
non-capital cases. This is obviously a consequence of the severity and finality of a death sentence as well as the potential for killing an innocent person 
by mistake. It must be understood that the criminal justice system is an imperfect process based on the combination of law and human judgmenL Some 
percentage of error is built into this system. In non-death cases the system stands ready to correct those mistakes when and where they become known. 
An execution following a death penalty case can never be corrected. It is for these reasons so much care must be taken to defend individuals accused 
in capital cases. Providing 'super due process' translates into adequate attorney resources, support resources, expert and consultation monies, funds 
for appealing death penalty convictions and other attendant expenses. A commonly accepted estimate for expert witness fees alone in a death penalty 
case is $60,000. It is not unusual for a death penalty case to remain in the court system, litigated by the patties, for a period of up to ten years. This is 
a result of the extensive appellate work which is routinely done in each death penalty case following conviction. Following are the procedures which are 
typically followed by defense counsel after a trial and sentencing:

1. Motion to modify/reconsider before state trial judge;

2. Mandatory appeal of conviction and sentence to Alaska Supreme Court;

3. Writ of certiorari to the United States Supreme Court;

4. Post-conviction relief proceedings in state court;

5. Appeal of unsuccessful post-conviction relief proceedings to the Court of Appeals;

6. Petition for hearing of post-conviction relief proceeding denial to the Alaska Supreme Court;

7. Petition for writ of habeas corpus in Federal District Court;

8. Appeal to the United States Court of Appeals if writ unsuccessful;

9. Rehearing in the United Slates Court of Appeals;

10. Writ of certiorari to the United States Court of Appeals;

11. Request for clemency/commutation to Executive Branch of government;

12. Emergency stays to the United States Supreme Court prior to execution.

8/LEG94/17/HB162fn.KP/2 P age  _ 2 _  o f  _21



FISCAL NOTE

STATE OF ALASKA BILL NO. SSHB 162
1994 LEGISLATIVE SESSION

Breakdown of Fiscal Impact
1. Personal Services. Given the complexity and intensity of effort involved in each death penalty trial and penalty hearing, many states require by statute 
that a minimum of two defense attorneys take up representation of the accused in death penalty matters. Both the state District Attorney and the Office 
of Public Advocacy contemplate such a policy for their respective agencies. The Public Defender will follow this prudent course, whether established by 
statute or internal policy. Assuming that the Public Defender Agency handles between four and six capital cases per year, death penalty teams will be 
established in its two largest offices; Anchorage and Fairbanks. A trial team in each of these offices will be established the first year. The second year 
an appellate team will be placed in Anchorage. (Please note that unlike the Department of Law, the Public Defender Agency has no equivalent to the Office 
of Special Prosecutions and Appeals). The appellate team will not be needed until the second year following enactment of the death penalty because it 
is not expected that an appeal would be 'ripe' until that time. Obviously adequate support staff, to include paralegals, investigators and secretaries, will 
be necessary.

2. Travel and Contractual. Travel expenses will be necessarily high in that a team approach is being taken by this agency. These teams will have to 
travel to locations where the crime occurred and trial is being held. Travel expenses are higher in Alaska because of the geography of the state, the lack 
of surface roads and the high cost of air travel.

Contractual expenditures for expert witnesses will be significant. As the Department of Law points out in their 1993 fiscal note 'recent costs studies of 
capital trials in other states indicate that expert witnesses for both the trial and sentencing proceedings cost about $60,000, on the average'. This estimate 
is consistent with the research by the Public Defender Agency on this issue. In addition there will be expert witness costs for the appellate work done 
following trial, conviction and sentence to death. These costs can be as high as the expert witness fees incurred during trial.

3. Supplies and Equipment. These expenses naturally accrue when additional staff are required. Estimates which follow are conservative projections 
without consideration of inflationary factors.

Conclusion

Due to the accrual of cases from year to year once implementation of the death penalty occurs, expenses could greatly exceed that anticipated in this fiscal 
analysis. This agency has no control over the trend of homicide crimes nor the discretion which will be exercised by the prosecution in seeking the death 
penalty. There is the real likelihood that additional staff will have to be added to this agency beyond the third year of implementation of the capital crime 
law.
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FISCAL NOTE

STATE OF ALASKA
1994 LEGISLATIVE SESSION

BILL NO.

Fiscal lmpact--FY 96

Personal Services (100 Line) *

Anchorage

Attorney V 
Salary & Benefits

Attorney IV 
Salary & Benefits

Paralegal Assistant II 
Salary & Benefits

Investigator II 
Salary & Benefits

Legal Secretary I 
Salary & Benefits

Fairbanks

Attorney V 
Salary & Benefits

Attorney IV 
Salary & Benefits

Paralegal Assistant II 
Salary & Benefits

Investigator II 
Salary & Benefits

Legal Secretary I 
Salary & Benefits

Travel (200 Line)

$50.8

$83.1

$51.8

$51.8

$36.9

$100.2

$94.0

$53.7

$53.7

$38.1

SUBTOTAL $654.1

Death penalty teams will travel to appropriate venue for all relevant hearings. Travel includes that of staff, witnesses,
SUBTOTAL $ 50.0

* Using FY 95 salary schedule with no increases factored in.

SSHB 162

expert witnesses, etc.
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FISCAL NOTE

STATE OF ALASKA BILL NO. SSHB 162
1 9 9 4  L E G I S L A T I V E  S E S S I O N

Contractual (300 Line)

Expert witness fees based on two $120.0
cases for FY 95 at 60.0 per case

Additional office space for death 
penalty staff in Anchorage and
Fairbanks P.D. offices $21.0

Communications $ 10.0

Printing $ 4.0

Depositions $ 10.0

Westlaw $ 5.0

SUBTOTAL $ 170.0

Supplies (400 Line)

Office consumables $ 5.0

Law library $ 10.0

New position supplies $ 10.0

SUBTOTAL $ 25.0

Equipment (500 Line)

Office furniture and equipment, pc/word 
processing, etc. (one time) $ 30.0

TOTAL FY 96 $ 929.1
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FISCAL NOTE

STATE OF ALASKA
1994 LEGISLATIVE SESSION

Fiscal lmpact--FY 97

(These costs are in addition to FY 96 costs which will be carried over from year to year.) 

Personal Sen/ices (100 Line)

Anchorage 

Appellate Team

Attorney V 
Salary & Benefits

Attorney IV 
Salary & Benefits

Paralegal Assistant I 
Salary & Benefits

Legal Secretary I 
Salary & Benefits

Travel (200 Line)

Staff travel, expert travel and per diem.

Contractual (300 Line)

Expert witness fees based on two 
cases for FY 96

Office space for Anchorage 
appellate team (See above)

Communications

Depositions

Document production

Westlaw

$90.8

$83.1

$51.8

$36.9

SUBTOTAL

$20.0

$120.0

$10.0 

$10.0 

$ 5.0 

$ 5.0 

$ 8.0

SUBTOTAL

BILL NO.

$262.6

$ 158.5

SSHB 162
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FISCAL NOTE

STATE OF ALASKA
1994 LEGISLATIVE SESSION

BELL NO.

Supplies (400 Line)

Office consumables

Law library

New position supplies

Equipment (500 Line)

New position equipment 
(one lime)

$ 3.0 

$ 2.0 

$ 10.0 

SUBTOTAL $ 15.0

FY 96 CONTINUING COSTS 

TOTAL FY 97 EXPENDITURES

$ 15.0

SUBTOTAL FY 97 $471.1 

$899.1

$1370.2

8/LEG94/17/HB 162fti.KP/7

SSHB 162
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FISCAL NOTE

STATE OF ALASKA
1994 LEGISLATIVE SESSION

Fiscal lmpact--FY 98

(These costs are in addition to FY 96-97 costs which will be canied over from year to year.) 

Personal Services (100 Line)

Anchorage

Attorney V (Additional death penalty trial attorney)
Salary & Benefits

Legal Secretary I 
Salary & Benefits

Fairbanks

Attorney V (Additional death penalty trial attorney)
Salary & Benefits

Attorney IV (Additional lawyer for death penalty appellate work) 
Salary & Benefits

Legal Secretary I (Trial support)
Salary & Benefits ’

Legal Secretary I (Appellate support)
Salary & Benefits

Travel (200 Line)

Staff travel, expert travel and per diem.

Contractual (300 Line)

Expert witness fees based on trial and 
appellate cases for FY 97

Additional office space for new staff

$90.8

$36.9

$100.2

$94.0

$38.1

$38.1

•SUBTOTAL

$10.0

$120.0

$17.6

Communications 

Depositions 

Document production 

Westlaw

$10.0 

$10.0 

$ 5.0 

$ 8.0
SUBTOTAL

8/LEG94/17/HBl62fn.KP/8

BELL NO.

$398.1

$ 170.6
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FISCAL NOTE

STATE OF ALASKA
1994 LEGISLATIVE SESSION

BILL NO.

Supplies (400 Line)

Office consumables 

New position supplies

Equipment (500 Line)

New position equipment 
(one time)

FY 97 CONTINUING COSTS 

TOTAL FY 98 EXPENDITURES

$ 3.0 

$ 5.0 

SUBTOTAL $ 8.0

$ 15.0 $15.0

SUBTOTAL FY 98 $601.7 

$1355.2

$1956.9

Fiscal Impact-FY 99

(These costs are in addition to FY 96-97-98 costs which will be carried over I'om year to year.)

Personal Services (100 Line) -0-

Travel (200 Line)

Death penalty teams will travel to appropriate 
venue for all relevant hearings. Travel includes
that of staff, witnesses, expert witnesses, etc. $ 10.0

Contractual (300 Line)

Expert witness fees, office space,
communications, Westlaw, etc $100.0

Supplies (400 Line)

Office, law library $ 8.0

SUBTOTAL FY 99 $118.0

FY 98 CONTINUING COSTS $1941.9

TOTAL FY 99 EXPENDITURES $2059.9

8/LEG94/17/HBlG2fri.KP/9
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Position  T it le
A tto rney V

No. o f Po s itio n s Range / Step Barg- U n it  
2 2 5 /A  PX

T im e  S ta tus S ta f f  M onths
P FT  24.0

Location E lectio n  D is tr ic t  
E B A - JB A  7 - 2 0

T Y P E  O F E X P E N D IT U R E A M O U N T Ju stif ica tio n

Tw o  death penalty teams w i l l  he established, one at Anchorage and the other at Fairbanks. Each 
w il l  be headed by an A tto rney V  w ith  broad experience in  try ing  m ajor fe lony cases. Both g u ilt 
and penalty phases o f cap ita l cases w il l  be ha iid led  b y  these teams w h ich  w il l  also defend cases 
from other parts o f the state. T ie  teams w i l l  consist o f an A tto rney V , an A tto rney IV , a Paralegal 
i .  sistant I I ,  an Investigator I I ,  and a Legal Secretary. Exten sive  travel w il l  be required o f the 
entire team along w ith  m ajor expend itures for expert w itnesses. C ap ita l tr ia ls  are generally quite 
lengthy and the courts u su a lly  attem pt to try  the cases in  the same area in  w h ich  the alleged 
crim e took place. M assive  resources are required o f a ll components o f the justice  system  in  order 
to hold a m ajor tria l in  a remote v illage .

F Y  96

Sa la ry 142,512

Benefits 48,453

Prem ium  Pay

Other

T o ta l Personal Services 190,965 190,965

T rave l 20,000

Contractual 85,000

Com m odities 5,000

Equipm ent 6,000

Other

To ta l Cost 306,965

F U N D IN G  S O U R C E  FO R T O T A L  C O S T

• Federal Receipts 1002

G .F . M atch 1003

General Fund  1004 306,965

I-A  Receipts 1007

C IP  Receipts 1061

Other

8/leg94/17/hbl62np.kp/l

R e q u e s t  F o r  

N e w  P o s i t i o n

A G E N C Y  A D M IN IS T R A T IO N

BRU  Pub lic  Defender Agency
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Position  T it le
Atto rney IV

No. o f Po sitions Range / Step Barg. U n it 
2 2 4 /A  PX

T im e  S ta tus S ta f f M onths 
\ P FT  24.0

Location E lectio n  D is tr ic t  
E B A - JB A  7 - 2 0

T Y P E  O F  E X P E N D IT U R E A M O U N T Ju st if ica t io n

T w o  death penalty teams w il l  be established, one at Anchorage and the other at Fa irbanks. Each 
w il l  be headed by an A tto rney V  w ith  broad experience in  try ing  m ajor fe lony cases. Both g u ilt 
and penalty phases o f cap ita l cases w il l  be handled b y  these teams w h ich  w i l l  also defend cases I 
from  other parts o f the state. The  teams w i l l  consist o f an A tto rney V , an A tto rney IV , a Paralegal 
A ssistan t I I ,  an Investigator I I ,  and a Legal Secretary. Exten sive  trave l w il l  be required o f the 
entire team along w ith  m ajor expenditures fo r expert w itnesses. C ap ita l tr ia ls  arc generally quite 
lengthy end the courts u su a lly  attempt to try  the cases in  the same area in  w h ich  the alleged 
crim e took place. M ass ive  resources are required o f a ll components o f the justice  system  in  order 
to ho ld  a m ajor tria l in  a remote v illage .

FY  96

Sa la ry 131,100

Benefits 46,002

Prem ium  Pay

Other

To ta l Personal Services 177,102 177,102

T rave l 15,000

Contractual 85,000

Com modities 5,000

Equipm ent 6,000

Other

Total Cost 288,102

F U N D IN G  S O U R C E  FO R  T O T A L  C O S T

Federal Receipts 1002

G .F . M atch 1003

General Fund 1004 288,102

I-A  Receipts 1007

C IP  Receipts 1061

Other

8 / le g 9 4 / l 7 /hb l62np .kp /2

R e q u e s t  F o r  

N e w  P o s i t i o n
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Position T itle
Paralegal A ssistan t II

No. of Positions
2

Range / Step
16/A

Barg. Unit
GGU

Time Status
PFT

S ta ff Months
24.0

Location 
EBA  - JBA

Election D istric t
7-20

T Y P E  O F  E X P E N D IT U R E A M O U N T

Salary

Benefits

Prem ium  Pay

Other

To ta l Personal Serv ices

74,340

31,185

105,525 105525

Trave l 7,500

Contractual

Com modities 5,000

Equipment 6,000
Other

Tota l Cost 124,025

F U N D IN G  S O U R C E  FO R  T O T A L  C O S T

' Federal Receipts 1002

Ju stif ica tio n

T w o  death penalty teams w il l  be established, one at Anchorage and the other at Fa irbanks. Each 
w il l  be headed by an A tto rney V  w ith  broad experience in  try ing  m ajor fe lony cases. Both g u ilt 
and penalty phases o f cap ita l cases w il l  be handled b y  these teams w h ich  w il l  also defend cases 
from other parts o f the state. The teams w i l l  consist o f an A tto rney V , an A tto rney IV , a Paralegal 
A ssistan t I I ,  an Investigator I I ,  and a Legal Secretary. Exten sive  trave l w il l  be required o f the 
entire team along w ith  m ajor expenditures fo r expert w itnesses. C ap ita l tria ls  are generally quite 
lengthy and the courts u su a lly  attem pt to try  the cases in  the same area in  w h ich  the alleged 
crim e took place. M assive  resources are required o f a ll components o f the justice  system  in  order 
to hold a m ajor tria l in  a remote v illage .

FY  96
G .F . Match 1003

General Fund 1004 124,025

I-A  Receipts 1007

C IP  Receipts 1061

Other

8/;eg94/17/hb l62np .kp/3

R e q u e s t  F o r  

N e w  P o s i t i o n
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Position  T it le
Investigator I I

No. o f P o s itio n s Range / Step Barg . U n it  
2 16/A  G G U

T im e  Status S ta f f M onths
P FT  24.0

Location E lec tio n  D is tr ic t  
E B A - JB A  7 - 2 0

T Y P E  O F E X P E N D IT U R E A M O U N T Ju st if ica t io n

Tw o  death penalty teams w il l  be established, one at Anchorage and the other a t Fa irbanks. Each 
w il l  be headed by an A tto rney V  w ith  broad experience in  try ing  m ajor fe lony cases. Both g u ilt 
and penalty phases o f cap ita l cases w il l  be handled b y  these teams w h ich  w il l  also defend cases 
from other parts o f the state. The teams w i l l  consist o f an A tto rney V , an  A tto rney IV , a Paralegal 
A ss is tan t I I ,  an Investigator I I ,  and a Legal Secretary. Exten sive  trave l w i l l  be required o f the 
entire team along w ith  m ajor expenditures fo r expert w itnesses. C ap ita l tria ls  are generally quite 
lengthy and the courts u su a lly  attempt to try  the cases in  the sam e area in  w h ich  the alleged 
crim e took place. M ass ive  resources are required o f a ll components o f the jusb'ce system  in  order 
to hold a m ajor tr ia l in  a remote v illage . j

FY  96

Salary 74,340

Benefits 31,185

Prem ium  Pay

Other

T o la l Personal Services 105,525 105,525

Trave l 7,500

Contractual 0

Com modities 5,000

Equipm ent 6,000

Other

Total Cost 124,025

F U N D IN G  S O U R C E  FO R  T O T A L  C O S T

Federal Receipts 1002

G .F . M atch 1003

.General Fund 1004 124,025

I-A Receipts 1007

C IP  Receipts 1061

Other

8 / leg94/17 /hb l62np .kp /4
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Position Title
Legal Secretary I

No. of Positions
2

Range / Step
10/A

Barg. U nit 
CGU

Time Status
PFT

Staff Months
24.0

Location 
EBA - JBA

Election District
7-20

TYPE OF EXPENDITURE AMOUNT
Salary

Benefits

Premium Pay
O ther

Total Personal Services

50,508
24,500

75,008 75,008
Travel

Contractual

Commodities 5,000
Equipment 6,000
Other

Total Cost 86,008
FUNDING SOURCE FOR TOTAL COST

Federal Receipts 1002

Justification

Two death penalty teams will be established, one a t Anchorage and the other at Fairbanks. Each 
will be headed by an A ttorney V w ith broad experience in  trying major felony cases. Both guilt 
and penalty phases of capital cases will be handled by these teams w hich will also defend cases 
from other parts of the state. The teams will consist o f an A ttorney V, an  Attorney IV, a Paralegal 
Assistant II, an InvesHgator II, tnd  a Legal Secretary. Extensive travel will be required of the 
entire team along w ith major expenditures for expert witnesses. Capital trials are generally quite 
lengthy and the courts usually attem pt to try the cases in  the same area in  w hich the alleged 
crime took place. Massive resources are required of all components of the justice system in order 
to hold a major trial in a rem ote village.

FY 96
G.F. Match 1003
General Fund 1004 86,008
1-A Receipts 1007

CIP Receipts 1061

Other

8 /leg94 /17/hb l62np .kp /5

R e q u e s t  F o r  

N e w  P o s i t i o n

AGENCY ADMINISTRATION F Y  9 5

ERU Public Defender Agency
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Position Title
Attorney V

No. of Positions Range /  Step Barg. U nit 
1 25/A  PX

Tim e Status Staff M onths
PFT 12.0

Location Election District 
Anchorage 7

TYPE OF EXPENDITURE AMOUNT Justification

Under this bill death penalty teams will be established a t Anchorage and Fairbanks in FY 97 to 
handle both the guilt and penalty phases of capital cases. By FY 97 it is anticipated that enough 
cases will have reached the next step to justify an appellate team in Anchorage w hich will cover 
the entire state. The team leader w ill be an  Attorney V, assisted by an  Attorney IV, a Paralegal 
A ssistant II and a Legal Secretary I. Again, expert witnesses w ill be utilized and some travel will 
also be required as concerns staff, expert consultants and training.

FY 97

Salary 67,368
Benefits 23,445
Premium Pay

Other

Total Personal Services 90,813 90,813
Travel 10,000
Contractual 80,000

Commodities 4,000
Equipment 3,500

Other

Total Cost 188,313

FUNDING SOURCE FOR TOTAL COST
Federal Receipts 1002

G.F. Match 1003

. General Fund 1004 188,313
I-A Receipts 1007

CIP Receipts 1061

Other

8 /Ieg94/17/hb l62np .kp /6

R e q u e s t  F o r  

N e w  P o s i t i o n
  __________________
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Position Title
Attorney IV

No. of Positions Range /  Step Barg. U nit 
1 24/A  PX

Tim e Status S taff M onths
PFT 12.0

Location Election District 
Anchorage 7

-] TYPE OF EXPENDITURE AMOUNT Justification

Under tliis bill death  penalty teams will be established at Anchorage and Fairbanks in FY 96 to j 
handle both the guilt and penalty phases of capital cases. By FY 97 it is anticipated that enough 
cases will have reached the next step to justify an appellate team in Anchorage w hich will cover 
the entire state. The team leader wUl be an A ttorney V, assisted by an  Attorney IV, a Paralegal 
Assistant 11 and a Legal Secretary I. Again, expert witnesses will be utilized and some travel will 
also be required as concerns staff, expert consultants and training.

FY 97

Salary 61,008
Benefits 22,051

Premium Pay
Other

Total Personal Services 83,059 83,059
Travel 10,000
Contractual 78,500
Commodities 4,000
Equipment 3,500
Other

Total Cost 179,059
FUNDING SOURCE FOR TOTAL CC3T

' Federal Receipts 1002

G.F. Match 1003

General Fund 1004 179,059
I-A Receipts 1007
CIP Receipts 1061

Other

8 /leg94 /17 /hb l62np .kp /7
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N e w  P o s i t i o n
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Position Title
Paralegal Assistant II

No. of Positions Range 1 Step Barg. U nit 
1 16/A  GGU

Tim e Status S taff M onths
PFT 12.0

Location Election District 
Anchorage 7

TYPE OF EXPENDITURE AMOUNT Justification

Under this bill death penalty teams will be established a t Anchorage and Fairbanks in FY 96 to 
handle both the guilt and penalty phases of capital cases. By FY 97 it is anticipated that enough 
cases will have reached the next step to justify an appellate team in Anchorage which will cover 
the entire state. The team leader will be an A ttorney V, assisted by an  Attorney IV, a Paralegal 
Assistant II and a Legal Secretary I. Again, expert witnesses will be utilized and some travel will 
also be required as concerns staff, expert consultants and training.

FY 97

Salary 36,444

Benefits 15,389

Premium Pay

Other

Total Personal Services 51,833 51,833
Travel 0
Contractual 0
Commodities 3,500

Equipment 4,000

Other
Total Cost 59,333

FUNDING SOURCE FOR TOTAL COST
Federal Receipts '.002

G.F. Match 1003

• General Fund 1004 59,333
I-A Receipts 1007

CIP Receipts 1061

Other

8/leg94/17/hb l62np .kp /S
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Position Title 
I Legal Secretary I

No. of Positions Range /  Step Barg. U nit 
1 10/A GGU

Tim e Status S taff M onths
PFT 12.0

Location Election District 
Anchorage 7

TYPE OF EXPENDITURE AMOUNT Justification

Under this bill death penalty teams will be established at Anchorage and Fairbanks in FY 96 to 
handle both the guilt and penalty phases of capital cases. By FY 97 it is anticipated that enough 
cases will have reached the next step to justify an  appellate team in Anchorage which will cover 
the entire state. The team leader will be an Attorney V, assisted by an  A ttorney IV, a Paralegal 
Assistant II- and a Legal Secretary I. Again, expert witnesses will be utilized and some travel will 
also be required as concerns staff, expert consultants and training.

FY 97

Salary 24,756

Benefits 12,110
Premium Pay

Other

Total Personal Services 36,866 36,866
Travel 0
Contractual 0
Commodities 3,500
Equipment 4,000

Other

Total Cost 43,366

FUNDING SOURCE FOR TOTAL COST

" Federal Receipts 1002

G.F. Match 1003

. General Fund 1004 43,366
I-A Receipts 1007

CIP Receipts 1061

Other
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Position Title
A ttorne, V

No. of Positions Range / Step Barg. U nit 
2 25/A  PX

Tim e Status Staff M onths
PFT 24.0

Location Election District 
EBA - JBA 7 - 20

TYPE OF EX1 -DITURE AMOUNT Justification

It is anticipated that the caseload under this death  penalty bill w ill have grow n by FY 98 so that 
additional lawyers for the guilt and penalty teams will have to be added in both Anchorage and 
Fairbanks along w ith another appellate attorney and legal secretaries. j

FY 98

Salary 142,512
Benefits 48,453
Premium Pay

Other

Total Personal Services 190,965 190,965
Travel 5,000
Contractual 85,300
Commodities 3,000
Equipment 3,000

Other
Total Cost 286,965

FUNDING SOURCE FOR TOTAL COST
Federal Receipts 1002

G.F. Match 1003

. General Fund 1004 286,965
I-A Receipts 1007

CIP Receipts 1061
Other

8 /leg94/17/hb l62np .kp /10
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Position Title
Attorney IV

No. o f Positions Range / Step Barg. U nit 
1 24/A  PX

Tim e Status S taff M onths
PFT 12.0

Location Election District 
Fairbanks 20

TYPE OF EXPENDITURE AMOUNT Justification

It is anticipated that the caseload under this death penaiiy bill will have grow n by r Y  98 so that 
additional lawyers for the guilt and penalty teams will have to be added in both Anchorage and 
Fairbanks along w ith another appellate attorney and  legal secretaries.

FY 98

Salary 70,092

Benefits 23,951

Premium Pay

Other

Total Personal Services 94,043 94,043

Travel 5,000

Contractual 85,300

Commodities 3,000

Equipment 3,000

Other

Total Cost 190,343

FUNDING SOURCE FOR TOTAL COST
Federal Receipts 1002

G.F. Match 1003

. General Fund 1004 190,343

I-A Receipts 1007

CIP Receipts 1061

Other

8 /leg 9 4 /17 /hb l62np .kp /l 1
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N e w  P o s i t i o n
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Position Title
Legal Secretary I

No. of Positions Range / Step Barg- U nit 
3 10/A GGU

Tim e Status Staff M onths
PFT 36.0

Location Election District 
EBA - JBA 7 - 20

TYPE OF EXPENDITURE AMOUNT Justification

It is anticipated that the caseload under this death  penalty bill w ill have grow n by FY 98 so that 
additional lawyers for the guilt and penalty teams will have to be added in both Anchorage and 
Fairbanks along w ith another appellate attorney and legal secretaries, one in  Anchorage and two 
in Fairbanks.

FY 98

Salary 76,260

Benefits 36,890
Premium Pay

Other

Total Personal Services 113,150 113,150
Travel 0
Contractual 0
Commodities 2,000

[1 Equipment 9,000
Other

Total Cost 124,150

> FUNDING SOURCE FOR TOTAL COST
Federal Receipts 1002

G.F. Match 1003

* General Fund 1004 124,150
I-A Receipts 1007

CIP Receipts 1061

Other

8/leg94/17/hb l62np .kp /12
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The bill would provide for the death penalty for certain Murder I  convictions. The bill 
would require the commissioner to establish procedures for carrying out executions.

Assumptions

1. Offenders who would be sentenced to death under this bill would be incarcerated for life 
(99 years or more) under current law.

2. Based on estimates from tho Department of Law, it is assumed that approximately four 
prisoners per year would be sentenced to death, and that execution would be delayed for 10 
years due to appeals. Therefore, ten years after the first death sentences were given, the 
population of prisoners sentenced to death would reach 40. After the tenth year, executions 
would begin and the population would remain fairly static, at 40, as four additional prisoners 
are sentenced to death and four prisoners sentenced earlier are executed each yerr. The first 
death sentences would be expected to occur in FY96 and the first executions would be 
expected to occur in FY06.

3. The department's correctional facilities arc currently filled to over emergency capacity. 
There is no space available to incarcerate four additional lifc-scntenced murderers, nor four 
additional death-sentenced prisoners in the system. It is assumed that additional maximum 
security housing will be needed, in the near future, to accommodate incoming murderers, 
regardless of this bill, and therefore the cost of constructing and operating the additional space 
is not attributed to this bill in the fiscal note. It is assumed that the Spring Creek facility 
would be expanded to handle this additional population.

4. The department does not have a position available to develop new procedures for 
executions. This will entail revision of numerous policies and procedures related to 
classification and some revision of the data management system. It is assumed that these 
one-time duties will be completed by contract.

5. It  is assumed that the execution would be carried out by a contract agjnt. The Spring 
Creek facility is equipped with an infirmary area where the lethal injection could be 
administered. The State of Washington has provided information lhal Physicians Assistants 
are available to perform the execution by this method for approximately $200 plus travel, 
room, and board.

6. The average age of Alaskan male inmates sentenced for Murder in the First Degree is 31 
years. According to the Statistical Abstract o f the United State:, (Department of Commerce), 
the average life expectancy of the American male bj^the year 2000 is expected to be 73.5 
years. Without the death penalty, it is assumed that each First Degree Murderer sentenced to 
99 years would be incarcerated for 42.5 years. Subtracting the ten years that a prisoner
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sentenced to death would be incarcerated pending appeals, a prisoner sentenced to 99 years 
would be incarcerated for 32.5 years longer than a death-sentenced prisoner.

7. The cost of incarceration at Spring Creek is $106 per day, or 538,690 per year.

8. The cost o f constru ting a maximum security prison bed in Alaska is approximately 
$160,000 per bed.

9. It  is assumed that prisoners sentenced to death would be housed in both single and double 
cells, according to individual cases and behaviors. The following states were contacted to 
determine what type of special housing is generally used for prisoners sentenced to death:

California Single cells only
Washington Some single, some double, some in open population
Pennsylvania 145 eligible for general population housing and work assignments at 

a maximum security facility; 1 segregated in single cell. Status 
depends upon whether death warrant has been signed by Governor 
and proximity to execution date.

Texas Some single and some double cells
Idaho Single cells only due to statutory requirement
Illinois All in single cells currently but planning to double cell later this 

year
Nevada Single cells only
Florida Single cells only..... -r ■ ■ . ............ ■ ■=--------------------------------- —------------------ J

Operating Expenses, Current Year through FYQQ

The department estimates a cost of $50,000 for a contractor to research and write any 
necessary regulations, policies, and procedures to comply with the bill. The work would 
begin in FY95.
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Operating Expenses Effective After FYOO

Each execution would entail the following expenses:

Executioner's fee: S 200
Travel, room, board: S I,000
Supplies: $ 300
Total $1,500

Additional security during the 12-hour shift of each execution would require five officers on 
overtime status to strengthen perimeter and institutional security. Overtime expenses are 
estimated at $1,500 per execution.

The total operating expenses for each execution would be $3,000, or $12,000 per year 
beginning in FY06.

Capital Savings/Cost Avoidance After FYOO

Assuming a 40-bed unit were constructed to accommodate the next 40 offenders sentenced to 
either death, under this bill, or to 99 years, under current law, the unit would be filled in ten 
years. Without passage of this bill, additional 40-bed units would have to be constructed 
every ten years to accommodate the next 40 offenders sentenced to life terms. This would 
continue until approximately FY39, when those offenders sentenced to life imprisonment in 
FY95 would be expected to reach the ends of their expected lifespans.

FY06: 40 beds X  $160,000 per bed = S 5,400,000
FY16: 40 beds X  $160,000 per bed = $ 6,400,000
FY26: 40 beds X  $160,000 per bed =  $ 6,400,000
FY36: 40 beds X  $160,000 per bed =  S 6,400,000
TOTAL = $ 25,600,000 CAPITAL EXPENSE AVOIDANCE

Operating Savings/Cost Avoidance After FYOO

For each prisoner sentenced to death instead o f 99 years, the department would avoid 
operating costs o f incarcerating the prisoner for 32.5 years:

538,690 X  32.5 = S 1,257,425 cost savings per prisoner
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Execution of the first 40 offenders would result in eventual cost savings over their otherwise- 
expected lifetimes of:40 X  $1,257,425 = $50,297,000 TOTAL COST AVOIDANCE FOR 40 PRISONERS
Alternatively, total cost avoidance for the five year period between FY06 and FY10 could be 
estimated as follows:

FY06 $6,400,000 capital expenses for 40 maximum beds
$ 154,760 for 4 additional prisoner-years (operating expenses)

FY07 $ 309,520 for 8 additional prisoner-years
FY0R S 464,280 for 12 additional prisoner-years
FY09 $ 619,040 for 16 additional prisoner-years
FY10 $ 773,800 for 20 additional prisoner-years

TOTAL $ S,721,400 CAPITAL/OPERATING COST AVOIDANCE, FY06-10

Impact on Local Governments

Assuming Spring Creek Correctional Center would be the site of execution, the City of 
Seward would experience a large influx of media, death penalty opponents and supporters, 
and other interested parties on the occasion of each execution.
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ARTHUR H. SNOWDEN II 
Administrative Director

(907) 254-0547 
FAX (907) 276-6985

N o v e m b e r  12, 1993

T h e  H o n o r a b l e  R o b i n  L. T a y l o r ,  C h a i r
S e n a t e  J u d i c i a r y  C o m m i t t e e
T h e  H o n o r a b l e  B r i a n  P o r t e r ,  C h a i r
H o u s e  J u d i c i a r y  C o m m i t t e e
P. O. B o x  V
J u n e a u ,  A l a s k a  9 9 811

D e a r  S e n a t o r  T a y l o r  a n d  R e p r e s e n t a t i v e  P o r t e r :

T h a n k  y o u  f o r  y o u r  i n v i t a t i o n  t o  p r e s e n t  t h e  v i e w s  o f  t h e  s u p r e m e  
c o u r t  o n  S e n a t e  B i l l  127 a n d  H o u s e  B i l l  162, r e l a t i n g  t o  c a p i t a l  
p u n i s h m e n t .

I b r o u g h t  y o u r  r e q u e s t  t o  t h e  a t t e n t i o n  of  t h e  s u p r e m e  c o u r t .  
B e c a u s e  o u r  c o n s t i t u t i o n  l e a v e s  m a t t e r s  o f  p u b l i c  p o l i c y  s u c h  as 
t h i s  t o  t h e  j u d g m e n t  o f  t h e  l e g i s l a t u r e ,  t h e  c o u r t  b e l i e v e s  t h a t  
it w o u l d  n o t  be p r o p e r  f o r  it t o  e x p r e s s  a n  o p i n i o n  r e g a r d i n g  t h e  
e n a c t m e n t  o f  c a p i t a l  p u n i s h m e n t  l e g i s l a t i o n .  T h i s  is in k e e p i n g  
w i t h  t h e  c o u r t ' s  g e n e r a l  p o l i c y  of  n e i t h e r  s u p p o r t i n g  n o r  o p p o s i n g  
l e g i s l a t i o n  w h i c h  d o e s  n o t  d i r e c t l y  a f f e c t  t h e  i n t e r n a l  o p e r a t i o n  
of t h e  j u d i c i a l  b r a n c h ;  c o m m e n t s  a r e  n o r m a l l y  l i m i t e d  t o  a b i l l ' s  
i m p a c t  o n  t h e  c o u r t  s y s t e m 's b u d g e t  a n d  w o r k l o a d .

T h e  c o u r t  s y s t e m  h a s  p r e v i o u s l y  s u b m i t t e d  f i s c a l  n o t e s  f o r  b o t h  SB 
27 a n d  H B  162. T h e s e  r e p r e s e n t  o u r  b e s t  e s t i m a t e  o f  t h e  i m p a c t  
t h e s e  b i l l s  w i l l  have, b a s e d  u p o n  t h e  n u m b e r  of c a p i t a l  c a s e s  w h i c h  
t h e  D e p a r t m e n t  of L a w  e x p e c t s  t o  try. W e  w o u l d  b e  h a p p y  t o  a d d r e s s  
a n y  q u e s t i o n s  or c o m m e n t s  y o u  m a y  h a v e  c o n c e r n i n g  t h e s e  n o t e s .  We  
w i l l  a l s o  a d v i s e  y o u  if o u r  r e v i e w  of t h e  l e g i s l a t i o n  r e v e a l s  a n y



T h e  H o n o r a b l e  R o b i n  L. T a y l o r  
T h e  H o n o r a b l e  B r i a n  P o r t e r  
N o v e m b e r  12, 1993 
P a g e  2

p u r e l y  t e c h n i c a l  c h a n g e s  w h i c h  m i g h t  b e  m a d e  t o  r e d u c e  t h e  c o u r t  
s y s t e m ' s  w o r k l o a d .

cc: T h e  H o n o r a b l e  J e r r y  S a n d e r s



COOK INLET REGION, INC

March 11, 1994

Eileen MacLean, Co-Chairperson 
House Finance Committee 
Alaska State Legislature 
State Capitol (MS 3100)
Juneau, AK 99801-1182
Dear Representative MacLean:
I am writing to you as President of Cook Inlet Region, Inc. (CIRI). The intent of this letter 
is to convey CIRI's adamant opposition to reinstatement of the death penalty in Alaska.
As you may be aware, I also serve as Chairman of the Board of the Alaska Native Justice 
Center, Inc. (ANJC1). The ANJCI is a strong advocate for Alaska Natives' civil rights and 
fair and equitable treatment in civil and criminal Justice systems. The death penalty is 
foremost on the list of criminal justice Issues confronting Alaska as a state and Native 
people as a minority, ethnic group, i have spent considerable time individually and with 
colleagues researching and discussing the various pros and cons of reinstating a death 
penalty law in Alaska. Quite honestly, there appears to be no pros to the issue unless 
revenge is a characteristic we opt to cultivate in our society.

.CIRI's first and foremost reason for opposing reinstatement of the death penalty is that it 
is racially biased. There is no lack of evidence of racial bias in the administration of the 
death penalty in other jurisdictions. There is no reason to believe that Alaska's justice 
system is capable of avoiding racial bias in the administration of the death penalty. I will 
remind you that early in Alaska's history there existed a death penalty law. Under that 
law, 75 percent of all persons executed were minorities with a disproportionate number 
being Alaska Natives.

Theflames of racial bias in the justice system are fanned by the lack of knowledge Alaska 
Natives have of the justice system, combined with the inability of economically 
disadvantaged members of an ethnic minority to acquire adequate legal counsel in the 
trial process,_ Economically disadvantaged people who must depend on court appointed 
counsel during the trial process are more likely to receive the death penalty and be 
executed than are economically advantaged defendants who can afford more capable 
counsel.

CIRI BUILDING 2525 "C " STREET P. O. BOX 93330 ANCHORAGE, ALASKA 99509-3330 
1907) 274-863B FAX (90?) 279-BAJ6
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Ano the r reason CIRI opposes re in s ta temen t of the death pena lty  In A laska re la tes to 
cos t . The U.S. Sup rem e Court e s tab l ish ed  s tr ingen t g u id e l in e s  that re su lt  In the 
p ro secu t ion  o f cap ita l cases be ing  ex treme ly  expens ive . The process is laye red  w ith  
appea ls that requ ire  seve ra l years to f in a l iz e . States that adm in is te r  the dea th  pena ltv  
have recorded the co s t o f br ing ing a defendant to execu tion at o ve r $2 m il l ion .

Extensive costs nece ssa ry  to adm in is te r the death p e n aK  w o u ld  l ik e ly  create a  severe 
dra in on resources trad it iona l ly  app lied  to other e lements or law  enforcement, In c lud in g  
c r im e prevention programs. Thus it Is reasonab le to assume, g iven the state's an tic ipa ted 
re venue  sho r tfa l ls  fo r the com in g  years , that dea th  pena lty  adm in is tra t iv e  cos ts w i l l  
adve rse ly  impact non-capital cases and law  enforcement capab i l i t ie s  in general.

I b e l ie v e  th a t o ther a rgum en ts aga in s t the dea th  pena lty  are v a l id .  For e xam p le , 
adm in is tra t ion o f the death pena lty takes years and does not a l lo w  the fam il ie s o f v ic t im s 
c lo su re  to the ir  grief; the death  pena lty  is c rue l and unu su a l pun ishm en t; the death 
pena lty  does not serve as a  deterrent to v io len t behavior; the death pena lty  is irrevers ib le 
thus p rov id ing  no opportun ity to correct m istakes made by the system,

it is beyond  me as to w hy  supposed ly  c iv i l i z e d  peop le wou ld  w an t  to embrace the death 
pena lty as a so lution to pun ish ing in d iv idua ls  conv ic ted  of a cap ita l c r im e . I suspect, s ince 
a ll other arguments fall short of reason, It is s imp ly revenge.

A laska cu rren t ly  has the ju d ic ia l  mach inery , the laws and the tendency  to put in d iv idua ls  
con v ic ted  of cap ita l c r im e in prison for most, and often all, of the ir remain ing life. That 
seems to me to be the answer. A bove  a l l ,  it a l low s the opportun ity to correct a m istake, 
if one is made . The death pena lty  is Irreversib le.

T hank yo u  fo r the o ppo r tu n i ty  to com m en t on this e x t rem e ly  im po rtan t is su e . I 
re spec tfu l ly  request that m embers of you r comm ittee  rece ive these comments .

.S ince re ly ,

COOK INLET REGION, INC

Roy^/L Huhndorf 
P re s id en t

RMH/pk/02/050
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OFFERED IN THE HOUSE BY THE HOUSE JUDICIARY COM M HTEE

TO: SSHB 162 

Page 1, line 3:

Delete "authorizing an advisory vote on instituting capital punishment;"

Page 10, line 27, through page 11, line 4:

Delete all material.

Renumber the following bill section accordingly.

Page 11, line 5:

Delete "Except for sec. 13 of this Act, this"

Insen "This"
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HOUSE JUDICIARY STANDING COMMITTEE 

J a n u a ry  31, 1994 
1 :1 5  p .m .

MEMBERS PRESENT

Rep. B r ia n  P o r t e r ,  C ha irm an  
Rep. J e a n n e t te  Jam es, V ic e - C h a ir  
R ep . P e te  K o tu
Rep. G a i l  P h i l l i p s  ( a r r iv e d  a t  1 :3 5  p .m .)
Rep. Jo e  G reen 
Rep. C l i f f  D a v id s o n  
Rep. J im  N o rd lu n d  
MEMBERS ABSENT

None

C O M M IT T E E  C A L E N D A R

HB 162 : "A n A c t a u t h o r iz in g  c a p i t a l  p u n is h m e n t,
c l a s s i f y i n g  m u rd e r i n  th e  f i r s t  d e g re e  as a 
c a p i t a l  f e lo n y ,  and  e s t a b l is h in g  s e n te n c in g  
p ro c e d u re s  f o r  c a p i t a l  f e lo n ie s ;  a u t h o r iz in g  an 
a d v is o r y  v o te  on i n s t i t u t i n g  c a p i t a l  p u n is h m e n t;  
and  p r o v id in g  f o r  an e f f e c t i v e  d a t e . "

FAILED TO MOVE OUT OF COMMITTEE BY A VOTE OF 4 -3

HB 49 : "An A c t r e l a t i n g  t o  f a c s im i le  a b s e n te e  b a l l o t
a p p l i c a t io n  and  f a c s im i le  a b se n te e  v o t i n g . "

CSHB 4 9 (JUD) PASSED OUT OF COMMITTEE WITH 
IN D IV ID U AL RECOMMENDATIONS AND A FISCAL NOTE

HB 3 1 5 : "An A c t r e l a t i n g  t o  th e  u n a u th o r iz e d  use o f  o r
u n a u th o r iz e d  in t e r f e r e n c e  w i th  t r a n s m is s io n  and  
d e l i v e r y  o f  s u b s c r ip t io n  c a b le  s e r v ic e s ;  and  
am end ing  th e  d e f i n i t i o n  o f  th e  o f fe n s e  o f  t h e f t  o f  
s e r v ic e s  and th e  p e n a l t ie s  f o r  i t s  v i o l a t i o n . "

CSHB 3 1 5 (JUD) PASSED OUT OF COMMITTEE WITH NO



OBJECTIONS

HB 313 : "An A c t r e la t i n g  t o  suspend ed  im p o s i t io n  o f
c r im in a l  s e n te n c e s  and t o  th e  p e r io d  in  w h ich  
s u s p e n s io n  o f  th e  im p o s i t io n  o f  s e n te n c e  f o r  
c o n v ic t io n  o f  th e  c r im e  o f  d is o r d e r l y  c o n d u c t may 
be a u th o r iz e d . "

CSHB 3 1 3 (JUD) PASSED OUT OF COMMITTEE WITH 
IND IV IDUAL RECOMMENDATIONS

WITNESS REGISTER

REP. JERRY SANDERS 
A la s k a  S ta te  L e g is la tu r e  
C a p i t o l ,  Room 13 
Juneau , A la s k a  99801-1182 
Phone: 465 -4945
POSITION STATEMENT: P rim e  S p onso r o f  HB 162.

JERRY LAUKPAUT 
L e g a l S e rv ic e s  
L e g is la t i v e  A f f a i r s  Agency 
130 Sew ard S t r e e t  
Juneau , A la s k a  99801 
Phone: 465-2450
POSITION STATEMENT: D r a f t e r  o f  HB 162 and Rep. N o r d lu n d 's

am endm ent.

TOM ANDERSON 
L e g is la t i v e  A id e  
Rep. T e r r y  M a r t in  
A la s k a  S ta te  L e g is la tu r e  
C a p i t a l  B u i ld in g ,  Room 411 
Phone: 465-3783
POSITION STATEMENT: T e s t i f i e d  on b e h a l f  o f  Rep. M a r t in ,

P rim e  S ponso r o f  HB 49 .

JOHN GAGUINE
A s s is t a n t  A t to r n e y  G e n e ra l 
D e p a rtm e n t o f  Law 
P .O . Box 110300 
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PREVIOUS ACTION 

B IL L : HB 162
SHORT T IT L E : CAPITAL PUNISHMENT FOR MURDER 
B IL L  VERSION: SSHB 162
SPONSOR(S): REPRESENTATIVE(S) S A N D E R S ,O lb e rg ,B u n d e ,K o tt, 
V ezey,Jam es

JRN-DATE JRN-PG ACTION
0 2 /1 8 /9 3 380 (H) READ THE FIRST TIME/REFERRAL(S)
0 2 /1 8 /9 3 380 (H) JUDICIARY, FINANCE
0 2 /2 2 /9 3 421 (H) COSPONSOR(S): BUNDE
0 2 /2 4 /9 3 445 (H) COSPONSOR(S): KOTT
0 3 /0 1 /9 3 495 (H) COSPONSOR(S): VEZEY
0 3 /0 2 /9 3 510 (H) COSPONSOR(S): JAMES
1 1 /1 6 /9 3 (H) MINUTE(JUD)
1 1 /1 6 /9 3 (S) MINUTE(JUD)
0 1 /1 9 /9 4 2109 (H) SPONSOR SUBSTITUTE 

INTRODUCED-REFERRALS
0 1 /1 9 /9 4 2109 (H) JUDICIARY, FINANCE
0 1 /2 6 /9 4 (H) JUD AT 0 1 :1 5  PM CAPITOL 120
0 1 /2 6 /9 4 (H) MINUTE(JUD)
0 1 /2 8 /9 4 (H) JUD AT 0 1 :1 5  PM CAPITOL 120

B IL L : HB 49
SHORT T IT L E : ABSENTEE BALLOTING BY FAX 
B IL L  VERSION:
SPONSOR(S): REPRESENTATIVE(S) M A R T IN ,E rice

JRN-DATE JRN-PG ACTION
0 1 /1 3 /9 3 52 (H) READ THE FIRST TIME/REFERRAL (S)
0 1 /1 3 /9 3 S3 (H) STATE AFFAIRS,JUDICIARY,, FINANCE
0 1 /2 0 /9 3 117 (H) COSPONSOR(3) : BRICE
0 1 /2 8 /9 3 (H) STA AT 0 8 :0 0 AM CAPITOL 102
0 1 /2 8 /9 3 (H) MINUTE(STA)
0 1 /3 0 /9 3 (H) STA AT 0 8 :0 0 AM CAPITOL 102
0 1 /3 0 /9 3 (H) MINUTE(STA)
0 2 /0 9 /9 3 (H) STA AT 0 8 :0 0 AM CAPITOL 102
0 2 /1 1 /9 3 (H) STA AT 0 8 :0 0 AM CAPITOL 102
0 2 /1 1 /9 3 (H) MINUTE(STA)
0 2 /1 3 /9 3 (H) STA AT 0 8 :0 0 AM CAPITOL 102
0 2 /1 8 /9 3 (H) STA AT 0 8 :0 0 AM CAPITOL 102
0 2 /1 8 /9 3 (H) MINUTE(STA)
0 3 /0 2 /9 3 (H) STA AT 0 8 :0 0 AM CAPITOL 102
0 3 '0 2 /9 3 (H) MINUTE(STA)
0 3 /0 4 /9 3 (H) STA AT 0 8 :0 0 AM CAPITOL 102
0 3 /0 4 /9 3 (H) MINUTE(STA)



0 3 /0 5 /9 2 541 (H) STA RPT CS(STA) NEW T ITLE  
1DP 1DNP 5NR

0 3 /0 5 /9 3 541 (H) DP: VEZEY
0 3 /0 5 /9 3 541 (H) DNP: ULMEK
0 3 /0 5 /9 3 541 (H) NR: B .D AV IS , OLBERG, G.DAVIS 

SANDERS,KOTT
0 3 /0 5 /9 3 541 (H) -F ISC AL NOTE (GOV) 3 /5 /9 3
0 4 /2 1 /9 3 (H) JUD AT 0 1 :0 0  PM CAPITOL 120
0 1 /1 9 /9 4 (H) JUD AT 0 1 :1 5  PM CAPITOL 120
0 1 /1 9 /9 4 (H) MINUTE(JUD)
0 1 /2 1 /9 4 (H) MINUTE(JUD)
0 1 /3 1 /9 4 (H) JUD AT 0 1 :1 5  PM CAPITOL 120

B IL L : HB 315
SHORT T IT L E : THEFT OF SUBSCRIPTION TV SERVICES 
SPONSOR(S): REPRESENTATIVE(S) PO RTER,G reen,Toohey

JRN-DATE JRN-PG ACTION
0 1 /0 3 /9 4 2009 (H) PREFILE RELEASED
0 1 /1 0 /9 4 2009 (H) READ THE FIRST TIME/REFERRAL(S)
0 1 /1 0 /9 4 2009 (H) JUDICIARY, FINANCE
0 1 /2 4 /9 4 2139 (H) COSFONSOR(S): GREEN, TOOHEY
0 1 /2 4 /9 4 (H) JUD AT 0 1 :1 5  PM CAPITOL 120
0 1 /2 4 /9 4 (H) MINUTE(JUD)
0 1 /3 1 /9 4 (H) JUD AT 0 1 :1 5  PM CAPITOL 120

B IL L : HB 313
SHORT T IT L E : SUSPENDED SENTENCES: DISORDERLY CONDUCT 
SPONSOR(S) :  REPRESENTATIVE(S) KOTT

JRN-DATE JRN-PG ACTION
0 1 /0 3 /9 4 2009 (H) PREFILE RLEASED
0 1 /1 0 /9 4 2009 (H) READ THE FIRST TIME/REFERRAL(S)
0 1 /1 0 /9 4 2009 (H) JUDICIARY, FINANCE
0 1 /3 1 /9 4 (H) JUD AT 0 1 :1 5  PM CAPITOL 120

ACTION NARRATIVE

TAPE 9 4 -1 3 , SIDE A 
Number 000

The House J u d ic ia r y  S ta n d in g  C om m ittee  was c a l l e d  t o  o r d e r  
a t  1 :3 0  p .m . on J a n u a ry  31, 1994. A quorum  was p r e s e n t .  
C h a irm a n  P o r te r  announced t h a t  th e  f i r s t  o r d e r  o f  b u s in e s s  
was H3 162, and  t h a t  th e  p r im e  s p o n s o r , Rep. J e r r y  S a n d e rs , 
was on te le c o n fe re n c e  fro m  A n ch o ra g e .

HB 162 -  CAPITAL PUNISHMENT FOR MURDER 

Number 025

REP. PORTER s a id  t h a t  th e  p u b l ic  h e a r in g  on HB 162 had  been  
c o n c lu d e d  a f t e r  a h e a r in g  in  A ncho rag e  d u r in g  th e  i n t e r im  
and tw o  te le c o n fe re n c e s  in  Juneau , and  re q u e s te d  am endm ents.

Number 046

REP. NORDLUND s a id  he had an amendment t h a t  w o u ld  b a s i c a l l y



EMM

s t r i p  th e  e n t i r e  b i l l  and s u b s t i t u t e  l i f e  w i th o u t  p a r o le  in  
l i e u  o f  th e  d e a th  p e n a l t y ,  and  moved th e  am endment.

Number 090

REP. KOTT o b je c te d  f o r  th e  p u rp o s e  o f  d is c u s s io n .

Number 114

JERRY LAUKPAUT, L e g a l S e rv ic e s ,  L e g is la t i v e  A f f a i r s  A gency , 
d r a f t e r  o f  HB 162, th e  S p onso r S u b s t i t u t e ,  and th e  N o rd lu n d  
amendment (E 3 ) , e x p la in e d  th e  amendment to  th e  c o m m itte e .
M r. L a u k p a u t e x p la in e d  t h a t  Rep. N o rd lu n d  had h im  ta k e  th e  
b a s ic  a g g r a v a t in g  f a c t o r s  in  th e  b i l l  and  change th e  p e n a l t y  
fro m  d e a th  t o  l i f e  w i th o u t  p o s s i b i l i t y  o f  p a r o le .

Number 183

The c o m m itte e  d is c u s s e d  th e  amendment, in c lu d in g  th e  
p o s s i b i l i t y  o f  f u r lo u g h ,  good t im e ,  esca p e , t h r e a t  to  
c o r r e c t io n a l  o f f i c i a l s ,  and w h e th e r  i t  was c o n s t i t u t i o n a l .  
The c o m m itte e  a ls o  d is c u s s e d  i f  th e r e  w o u ld  be a need f o r  
a d d i t i o n a l  f a c i l i t i e s  t o  house l i f e - t i m e  o f fe n d a r s .

Number 741

REP. PORTER c a l le d  f o r  a r o l l  c a l l  v o te  on th e  am endment:

Rep. K o t t  no Rep. N o rd lu n d  yes
Rep. P h i l l i p s  no Rep. D a v id s o n  yes
Rep. G reen  yes Rep. James no
Rep. P o r te r  no

THE MOTION TO AMEND FAILED.
Number 750

REP. PORTER s a id  th e  c o m m itte e  had i n  f r o n t  o f  i t  HB 162 as 
o r i g i n a l l y  p re s e n te d .  He re m in d e d  th e  c o m m itte e  o f  th e  
c o n c e rn  o f  J a c k  Chenow eth o f  th e  A t to r n e y  G e n e r a l 's  O f f i c e ,  
w h ic h  i s  th e  c r im e  o f  f i r s t  d e g re e  m u rd e r, w i t h  a range  o f  
s e n te n c e  fro m  20 y e a rs  t o  99 y e a rs .  Rep. P o r te r  in d ic a t e d  
th e r e  i s  a c o n c e rn  t h a t  t h i s  ra n g e  w o u ld  g iv e  r i s e  to  an 
e q u a l p r o t e c t io n  c o n s t i t u t i o n a l  c h a l le n g e ,  and th e r e  i s  no 
d o u b t t h a t  s h o u ld  HB 162 become la w , e v e r y th in g  in  i t  w o u ld  
be c h a lle n g e d  in  some fo rm , b u t  t h i s  i s  s o m e th in g  th e  
c o m m itte e  m ig h t w ant t o  c o n s id e r .

Number 766

REP. JAMES in d ic a t e d  she w o u ld  f e e l  a l o t  more c o m fo r ta b le  
w i t h  HB 162 i f  th e  c o m m itte e  had  an o v e r a l l  v ie w  o f  th e  
b i l l ,  and  even  th o u g h  she s u p p o r ts  i n  c o n c e p t c a p i t a l  
p u n is h m e n t, she w o u ld  l i k e  t o  a ls o  have  th e  p o s s i b i l i t y  o f  
m a n d a to ry  in c a r c e r a t io n  w i th o u t  p a r o le .  Rep. James 
s u g g e s te d  a w o rk in g  g ro u p  to  lo o k  a t  th e  w h o le  ra n g e  o f  
s e n te n c in g  o p t io n s  and come up w ith  s o m e th in g  f o r  th e  
c o m m itte e  t o  lo o k  a t .

Num ber 782



REP. PORTER s a id  t h a t  i f  t h e r e  w ere , f o r  e xam p le , 100 
c h a lle n g e s  to  t h i s  b i l l ,  he was s u re  t h a t  99 o f  them  w o u ld  
m eet th e  c h a l le n g e ,  a l b e i t  y e a rs  fro m  now a f t e r  h u n d re d s  o f  
th o u s a n d s  o f  d o l l a r s  have been s p e n t,  b u t  th e y  w o u ld  meet 
th e  c h a l le n g e ,  fro m  h is  u n d e rs ta n d in g  o f  th e  U .S . Supreme 
C o u r t 's  p o s i t i o n  on c a p i t a l  p u n is h m e n t and  th e  ca se s  th e y  
have d e c id e d  and g u id e l in e s  th e y  have w r i t t e n .  He added 
t h a t  he th o u g h t  HB 162 m eets a l l  th e  re q u ire m e n ts  w i t h  th e  
one e x c e p t io n  o f  p o s s i b i l i t y  o f  s e n te n c in g  d i s p a r i t y ,  and  he 
th o u g h t i t  was w o r th  t h in k in g  a b o u t.

Number 796

REP. PH ILLIPS  t o ld  th e  c o m m itte e  she had a l o t  o f  th o u g h ts  
on t h i s  b i l l  and was n o t anyw here  n e a r  re a d y  to  pass  th e  
b i l l  o u t .  She s a id  she th o u g h t  th e  te s t im o n y  was s ta c k e d  
w i t h  a t to r n e y s  and d id  n o t r e f l e c t  c u r r e n t  p u b l ic  o p in io n  
fa v o r in g  th e  d e a th  p e n a l t y .

Number 808

REP. PORTER re sp o n d e d  t h a t  th e  c o m m itte e  had th r e e  p u b l ic  
h e a r in g s ,  one in  A ncho rag e  w i t h  th e  J o in t  J u d ic ia r y  
C o m m itte e s , and  to  h is  know ledg e  th e  com pan ion  b i l l  was n o t 
m o v in g  in  th e  S e n a te , so t h i s  was j u s t  th e  f i r s t  o f  
p o t e n t i a l l y  th r e e  o r  f o u r  c o m m itte e  h e a r in g s  on th e  
l e g i s l a t i o n .  Rep. P o r te r  s a id  he was b e in g  t o l d  b y  th o s e  
who fa v o r  i t  t o  move i t  o u t  o f  c o m m itte e , and he was b e in g  
t o l d  b y  th o s e  who d o n ' t  w an t i t  to  s i t  on i t .  He added  t h a t  
he d i d n ' t  p a r t i c u l a r l y  w ant i t ,  b u t  he d i d n ' t  p a r t i c u l a r l y  
w an t t o  s i t  on i t  e i t h e r .

Number 820
REP. PH ILLIPS  r e i t e r a t e d  t h a t  she f e l t  v e ry  u n c o m fo r ta b le  
t h a t  th e  c o m m itte e  h a d n 't  done i t s  w o rk  on th e  l e g i s l a t i o n ,  
and  t h a t  th e  c o m m itte e  h a d n ' t  ta k e n  enough p u b l ic  te s t im o n y .  
Rep. P h i l l i p s  added t h a t  she f e l t  th e  te s t im o n y  had  been 
t o t a l l y  s la n te d ,  and  t h a t  she knows t h e r e 's  a n o th e r  s id e  o u t 
t h e r e .

Number 830

The c o m m itte e  d is c u s s e d  Rep. P h i l l i p s '  c o n c e rn s , w i t h  a 
num ber o f  members i n d i c a t i n g  th e y  s h a re d  h e r  c o n c e rn s .

TAPE 9 4 -1 3 , SIDE B 
Number 012

REP. PORTER s a id  i t  was h is  i n t e n t io n  to  v o te  HB 162 up o r  
down.

Number 018
REP. JAMES s u p p o r te d  Rep. P o r t e r 's  i n t e n t io n  t o  v o te  t o  move 
th e  b i l l  o u t  o f  c o m m itte e , and  s u g g e s te d  i t  w o u ld  p ro b a b ly  
d ie  i n  House F in a n c e  because  o f  th e  c o s t ,  and t h a t  i t  was 
t im e  to  l e t  a n o th e r  c o m m itte e  d e a l w i th  i t .

Num ber 020



REP. PORTER a ske d  i f  th e  c o m m it te e 's  comments a b o u t n o t 
h e a r in g  enough p u b l ic  te s t im o n y  was an in d ic a t io n  th a t  
members d i d n ' t  b e l ie v e  t h a t  p u b l ic  s u p p o r t  f o r  HB 162 was as 
vehem ent as th o u g h t .

D is c u s s io n  cn Rep. P o r t e r 's  comments and Rep. P h i l l i p s '  
c o n c e rn s  e n su e d .

Number 091

REP. PORTER t o l d  th e  c o m m itte e  he f e l t  h o ld in g  c h a irm a n s h ip  
o f  th e  J u d ic ia r y  C om m ittee  had two r o le s :  one , th e  g e n e ra l
p u b l i c  p o l i c y ,  " r e p r e s e n t  my d i s t r i c t "  k in d  o f  r o le  t h a t  
e ach  l e g i s l a t o r  s h a re s ;  and second , he w o u ld  n o t l e t  th e  
c o m m itte e  pass  a b i l l  t h a t  he had any  c o n c e rn  a b o u t b e in g  
c o n s t i t u t i o n a l l y  f la w e d .  Rep. P o r te r  s a id  t h a t  i s  th e  
c o m m it te e 's  p r o fe s s io n a l  re q u ire m e n t,  and added t h a t  h is  
v o te  t o  move HB 162 o u t o f  c o m m itte e  was g o in g  t o  be a 
r e f l e c t i o n  o f  th e  p r o fe s s io n a l  re q u ire m e n t o f  t h i s  
c o m m itte e , m a k in g  i t  a la w f u l  p ie c e  o f  l e g i s l a t u r e  s h o u ld  i t  
p a s s . He added , h ow eve r, t h a t  he d id  n o t  s u p p o r t  th e  b i l l  
and  w o u ld  n o t  v o te  f o r  i t  i f  i t  came to  th e  f l o o r  o f  th e  
H ouse, b u t  i f  a p ie c e  o f  l e g i s l a t i o n  came a c ro s s  r e f l e c t i n g  
Rep. N o rd lu n d 's  amendment, he w o u ld  p ro b a b ly  s u p p o r t  i t .

Number 130

REP. KOTT p o in te d  o u t t h a t  t h i s  l a t e s t  ro u n d  o f  te s t im o n y  
d e a l t  w i t h  a d i f f e r e n t  b i l l  i n  t h a t  th e  c o m m itte e  was no 
lo n g e r  d e a l in g  w i th  c o u r t  r u le s ,  so i t  c o u ld  pass w i t h  a 
s im p le  m a jo r i t y .  He s a id  th e  co m m itte e  s h o u ld  have p e rh a n s  
dug  i n t o  t h a t  a l i t t l e  d e e p e r, b u t i f  Rep. P o r te r  was 
s a t i s f i e d  w i th  th e  c o n s t i t u t i o n a l i t y  o f  th e  b i l l ,  th e n  he 
w o u ld  go a lo n g  w ith  th e  recom m enda tio n  t o  move HB 162 o u t ,  
and  w o u ld  in  f a c t  s u p p o r t  HB 162, h a v in g  had a m andate  o f  
a lm o s t 82 p e rc e n t  o f  h is  c o n s t i t u e n ts  s u p p o r t in g  i t .

Number 161

REP. NORDLUND o f f e r e d  a n o th e r  amendment s t r i p p in g  S e c t io n  13 
o u t  o f  th e  b i l l ,  w h ic h  was th e  s e c t io n  p e r t a in in g  t o . p u t t i n g  
th e  is s u e  on th e  b a l l o t  f o r  a p u b l ic  v o te .  He moved .S 
Amendment N o . 2 . 4

Number 188

D is c u s s io n  ensued  on Amendment No. 2 .

Number 256
REP. PORTER c a l le d  f o r  a v o te  on Amendment No. 2 :

R ep. P h i l l i p s  yes Rep. D a v id s o n
R ep. G reen  yes • R ep. ' K o t t
Rep. N o rd lu n d  yes Rep. James
Rep. P o r te r  yes a

yes ,
no
no

AMENDMENT NO. 2 PASSED AND HB 162 WAS BEFORE THE COMMITTEE.0



Num ber 264

A d is c u s s io n  on HB 162 e nsued . 

Number 633

REP . JAMES MADE A MOTION TO MOVE HB 162 OUT OF COMMITTEE
WITH INDIVIDUAL RECOMMENDATIONS.

REP. PORTER c a l le d  f o r  a r o l l  c a l l  v o te :

R ep . D a v id so n no R ep. G reen no
Rep. K o t t yes Rep. N o rd lu n d no
R ep . P h i l l i p s no Rep. James ye;
Rep. P h i l l i p s y e s .

THE MOTION TO MOVE HB 162 OUT OF COMMITTEE WITH INDIVIDUAL 
RECOMMENDATIONS FAILED.

Number 651

REP. PORTER s a id  th e  n e x t  o r d e r  o f  b u s in e s s  was HB 49 .

CSHB 4 9 (JUD) -  "An A c t r e l a t i n g  to  a b s e n te e  v o t in g ,  to  
e le c t r o n ic  t r a n s m is s io n  o f  a b s e n te e  b a l l o t  a p p l ic a t io n s ,  
and to  d e l i v e r y  o f  b a l l o t s  t o  a b s e n te e  b a l l o t  a p p l ic a n ts  by  
e le c t r o n ic  t r a n s m is s io n . "

Number 660

TOM ANDERSON, L e g is la t i v e  A id e  t o  Rep. T e r r y  M a r t in ,  P rim e  
S p o n so r o f  HB 49, t e s t i f i e d  t h a t  he fo l lo w e d  up on th e  
q u e s t io n  r e l a t i n g  t o  p o s tm a rk s  and  a ls o  o f  how HB 49 w o u ld  
a f f e c t  m u n ic ip a l  c le r k s .  M r. A nde rson  s a id  Rep. M a r t in  had 
no p ro b le m  w i t h  c h a n g in g  th e  w o rd in g  o f  th e  b i l l  t o  sa y  t h a t  
an a p p l i c a t io n  r e q u e s t in g  d e l i v e r y  o f  an a b s e n te e  b a l l o t  t o  
th e  a p p l ic a n t  m ust be a d d re s s e d  t o  th e  D iv is io n  o f  E le c t io n s  
and r e c e iv e d  i n  n o t  le s s  th a n  seven d a y s . On th e  second  
q u e s t io n ,  M r. A n d e rso n  r e f e r r e d  to  a l e t t e r  fro m  P a t t y  Ann 
P o l l y ,  th e  Juneau  C i t y  C le r k ,  and a ske d  th e  c o m m itte e  to  
n o te  t h a t  HB 49 o n ly  a d d re s s e d  S e c t io n  15 o f  th e  S ta tu te s ,  
n o t  S e c t io n  29 , w h ic h  had to  do w itn  m u n ic ip a l  e le c t io n s ,  so 
i t  w o u ld n 't  r e a l l y  a f f e c t  c i t y  e le c t io n s .

Number 703

JOHN GAGUINE, G o v e rn m e n ta l A f f a i r s  S e c t io n ,  A t to r n e y  
G e n e ra l 's  O f f i c e ,  t e s t i f i e d  t h a t  th e y  saw no p ro b le m  w ith  
s e c re c y  and th e  r i g h t  to  p r iv a c y .  M r. G a g u in e  s a id  he was 
c o n f id e n t  t h a t  th e  D iv is io n  o f  E le c t io n s  c o u ld  come up w ith  
p ro c e d u re s  t o  d e a l w i t h  th e  is s u e  o f  s e c re c y .  He added t h a t  
th e  s t a t e  was n o t  f o r c in g  anyone to  v o te  t h i s  w ay; i t  was a 
m a t te r  o f  c h o ic e .

REP. PORTER a ske d  M r. G agu ine  i f  he was s a y in g  you  can  w a ive  
th e  r i g h t  to  s e c re c y .

Num ber 733



MR. GAGUINE s a id  no, you c a n n o t w a iv e  y o u r  r i g h t  t o  s e c re c y .  

Number 738

REP. PORTER commented t h a t  th e  D iv is io n  o f  E le c t io n s  c o u ld  
n o t g u a ra n te e  s e c re c y .

Number 743

MR. GAGUINE c o n c u r re d .

Number 764

REP. PORTER s a id  he w o u ld  e n t e r t a in  a m o t io n  to  amend page 
3, l i n e  19, change th e  f i r s t  tw o  w ords "a n d  p o s tm a rk e d "  to  
"a n d  r e c e iv e d . "

AMENDMENT NO. 1 WAS MOVED WITHOUT OBJECTION.

Number 770

REP. GREEN moved th e  amended b i l l  o u t  o f  c o m m itte e  w i th  
in d i v i d u a l  re co m m e n d a tio n s , w i t h  a f i s c a l  n o te .

HEARING NO OBJECTIONS, CSHB 4 9 (JUD) WAS MOVED OUT OF 
COMMITTEE WITH INDIVIDUAL RECOMMENDATIONS AND A FISCAL NOTE.

HB 315 -  THEFT OF SUBSCRIPTION TV SERVICES

Number 790

REP. PORTER b ro u g h t th e  n e x t b i l l  b e fo re  th e  c o m m itte e ,
HB 315 .

ERIC MUSSER, L e g is la t i v e  A id e  t o  Rep. B r ia n  P o r te r ,  
d e s c r ib e d  a d r a f t  c o m m itte e  s u b s t i t u t e ,  w h ic h  s im p ly  makes 
m ore c le a r  th e  in t e n t  o f  th e  l e g i s l a t i o n .  He s a id  d u r in g  
th e  p re v io u s  h e a r in g  tw o q u e s t io n s  w ere r a is e d ,  and on page 
3, l i n e  13, o f  th e  o r i g i n a l  b i l l  th e  q u e s t io n  came up to  
ju s t  w hat " i n d u c t i v e l y "  m e a n t. M r. M usse r a ls o  s a id  a 
q u e s t io n  came up as to  w h e th e r  th e r e  was a re d u n d a n cy  
be tw een  th e  la n g u a g e  on page 3 , l i n e  13 and l i n e  19 .

MR. MUSSER s a id  th e  c o m m itte e  s u b s t i t u t e  r e s t r u c t u r e s  th e  
la n g u a g e  t o  e l im in a te  any re d u n d a n c y , and in c lu d e d  a 
d e f i n i t i o n  o f  an u n a u th o r iz e d  d e v ic e .

Number 840

REP. P H ILLIPS  MOVED th e  JUDICIARY SUBSTITUTE f o r  HB 315 . 
H e a r in g  no o b je c t io n ,  i t  was so m oved.

CSHB 3 1 5 (JUD) MOVED OUT OF COMMITTEE.

TAPE 9 4 -1 4 , SIDE A 
Number 000

CSHB 3 1 3 (JUD) -  "A n  A c t  r e l a t i n g  t o  s u s p e n d e d  im p o s i t io n  o f



c r im in a l  s e n te n c e s  and t o  th e  im p o s i t io n  o f  s e n te n c e  v.nen a 
suspend ed  im p o s i t io n  o f  s e n te n c e  is  r e v o k e d . "

REP. PORTER s a id  th e  n e x t o rd e r  o f  b u s in e s s  was HB 313. 

Number 010

REP. PETE KOTT, P rim e  S ponso r c f  HB 313, p re s e n te d  th e  
c o m m itte e  w i th  a c o m m itte e  s u b s t i t u t e  and t e s t i f i e d  t h a t  th e  
l e g i s l a t i o n ' s  o r i g i n a l  i n t e n t  e x te n d e d  to  ju d g e s  th e  
o p p o r t u n i t y  t o  im pose  th e  suspended  im p o s i t io n  o f  s e n te n c in g  
to  90 d a y s , b u t  as i t  c u r r e n t l y  s ta n d s ,  you  can o n ly  suspend  
im p o s i t io n  o f  s e n te n c e  up to  th e  am ount o f  t im e  a p e rs o n  
w o u ld  a c t u a l l y  be s e r v in g .  The C om m ittee  S u b s t i t u te  (CS) 
a l lo w s  f o r  p r o b a t io n  t o  go up t o  one y e a r .

Number 127

REP. PORTER s a id  he in te n d s  to  s u p p o r t  th e  b i l l  because i t  
p ro v id e s  some o p t io n s  n o t c u r r e n t l y  a v a i la b le  t o  th e  sys te m , 
and th e  o n ly  c o r r e c t io n  he w o u ld  make i s  c h a n g in g  5 th  d e g re e  
to  3 rd  d e g re e  on weapons m is c o n d u c t.

Number 130

MARGO KNUTH, C r im in a l  D iv is io n ,  D e p a rtm e n t o f  Law, e x p la in e d  
to  th e  c o m m itte e  t h a t  th e r e  i s  now a 5 th  d e g re e  weapons 
o f fe n s e  and i t  i s  a m isdem eanor o f fe n c e  and i t  s t a r t s  o f f  
w ith  h ig h e r  o f fe n s e s  th a n  th e  s t a t e  used t o  h a ve .

Number 160

REP. NORDLUND a ske d  i f  HB 315 w o u ld  a l lo w  f o r  an SIS t o  gc 
beyond  w ha t an o r i g i n a l  s e n te n c e  w a s .

Number 173

REP. KOTT r e p l i e d  y e s ; u n d e r a C la s s  B m isdem eanor an 
i n d i v i d u a l  w o u ld  g e t  90 days in  j a i l ,  so t h i s  a l lo w s  a ju d g e  
to  e x te n d  t h a t  p e r io d  o f  p r o b a t io n  up to  one y e a r ,  and i t  i s  
up t o  j u d i c i a l  d i s c r e t i o n .

Number 192

REP. PORTER s a id  i t  has been p o in te d  o u t t h a t  A ncho rage  and 
o th e r  u rb a n  c o m m u n it ie s  t h a t  have  p ro b le m s  w i t h  c r im in a l  
b e h a v io r  i s  r e a l l y  a r e s u l t  o f  an in e b r ia t e  p ro b le m , and 
t h i s  w o u ld  a l lo w  a c o u r t  t o  s e n te n c e  an SIS f o r  a le n g th y  
p e r io d  o f  t r e a tm e n t  as opposed  t o  j u s t  d i s o r d e r l y  c o n d u c t,  
w h ich  o f t e n  i s  a d r in k in g  p ro b le m .

Number 199

REP. GREEN a ske d  i f  th e  a d d i t i o n a l  e x te n s io n  o f  p r o b a t io n  
( in a u d ib le )  .

Number 192



REP. PORTER r e p l ie d  t h a t  th e  ju d g e  w i l l  is s u e  a suspended  
im p o s i t io n  o f  s e n te n c e  f o r  a c e r t a in  le n g th  o f  t im e ,  and 
HB 313 a l lo w s  t h a t  t im e  to  go up in  th e  ju d g e 's  o p in io n  i f  
th e r e  i s  a re a so n  f o r  i t .

Number 252

MS. KNUTH s a id  because  i t  w i l l  be a p p l ie d  t o  new o f fe n s e s  
t h a t  a re  c o m m itte d  as lo n g  as i t  i s  a re a s o n a b le  t im e  
p e r io d ,  and  th e  l e g i s l a t u r e  can s e t  w h a te v e r  t im e  p e r io d  i t  
w a n ts , and w ha t i s  h a p p e n in g  i s  th e  o r i g i n a l  s e n te n c in g  i s  
s t i l l  t h e r e ,  b u t  i t  s ta y s  a t  r i s k  f o r  a lo n g e r  t im e  p e r io d .

MS. KNUTH c o n t in u e d ,  s a y in g  ju d g e s  have a ske d  f o r  t h i s  
amendment because  r i g h t  now th e y  a re  n o t g r a n t in g  S IS 's  f o r  
th e s e  m in o r  o f fe n s e s  because  th e y  d o n ' t  f e e l  th e y  can t r u s t  
a p e rs o n  t o  know i f  i t ' s  ta k e n  i n  10 o r  90 d a y s , so th e y  
w i l l  im pose th e  s e n te n c e  w h ich  g iv e s  them  a much lo n g e r  t im e  
p e r io d  and  i r ,  e f f e c t  th e y  f e e l  t h a t  th e y  have been h a rs h e r  
th a n  th e y  s h o u ld  b e . She s a id  ju d g e s  w o u ld  l i k e  to  be a b le  
t o  g r a n t  an S IS , w h ich  i s  a l i b e r a l  and u s e fu l  t h in g  to  do , 
b u t o n ly  i f  t h e r e  i s  enough s e c u r i t y  b u i l d  i n t o  i t .

Number 324

REP. PH ILL IP S  MOVED CSHB 3 1 3 (JU D ). H e a r in g  no o b je c t io n ,  i t  
was so m oved.

CSHB 3 1 3 (JUD) WAS MOVED OUT OF COMMITTEE WITH INDIVIDUAL 
RECOMMENDATIONS.

ADJOURNMENT

C ha irm an  P o r t e r  a d jo u rn e d  th e  m e e tin g  a t  3 : 30  p . m.

10607 * End o f  d o cu m e n t.



MINORITY WHIP

CHAIR 
CHILDREN'S CAUCUS
HEALTH, EDUCATION 
& SOCIAL SERVICES

STATE AFFAIRS
ECONOMIC TASK 

FORCE

DISTR ICT 21

MEMORANDUM

TO: REP. BRIAN PO R TER, CH AIR
H O U SE JUDICIARY CO M M ITTEE

FR: REP. BETTYE DAVIS

DT: JA N U A R Y  31, 1994

RE: HB 162 - D EA TH  P E N A L T Y  L E G ISL A T IO N
DETERRENCE INFORM ATION

3111C STREET 
ANCHORAGE. ALASKA 99503 

(9071561-2039 
FAX: (9071 561-1691

A L A S K A  S T A T E  L E G I S L A T U R E

STATE CAPITOL 
IUNEAU, ALASKA 99801 -1182 

(907)-165-3875 
FAX: 907-165-2294

REPRESENTATIVE BETTYE DAVIS

A tta ch e d  is the in fo rm a tio n  re g a rd in g  d e te rre n ce  w h ich  I re fe rre d  to 
d u rin g  m y te stim o n y  b e fo re  H o u se  Ju d ic ia ry  . I hope  you w ill fin d  
th is  in fo rm a tio n  usefu l d u rin g  y o u r  d e lib e ra tio n s  on H B  162.



deeply destructive o f Lhe common decency o f the community; the 
benefits are illu so ry .

Two conclusions buttress our entire case: C a p ita l p un ishm en t d o e s  no t 
d e te r crim e,, and the d e a th  p e n a lty  i s  u n c iv i l iz e d  in  th eo ry  an d  u n fa ir  a n d  
in e q u ita b le  in  p ra c t ic e .

Deterrence
The argument most often cited in support o f capital punishment is that 

the threat o f executions deters cap ita l crimes more e ffe c tive ly  than imprison­
ment. Th is cla im  is p lausib le, but the facts do not support it. The death 
penalty fa ils as a deterrent for several reasons.

(1) Any punishment can be an effective deterrent only i f  it is 
consistently and promptly employed. Capital punishment can­
not be administered to meet these conditions.

Only a sm a ll proportion o f tirst-degrce murderei: is sentenced to death, 
and even fewer are executed. A lthough death sentence:, since 1980 have 
increased in number to about 250 per year,1 this is s t ill only 1 per cent o f a ll 
homicides known to the police. O f a ll those convicted on a charge o f 
crim inal hom icide, only 2 percent- about 1 in 50 -  are eventually sentenced 
to dea th .3

The poss ib ility  o f increasing the number o f convicted murderers sen­
tenced to death and executed by enacting m an d a to ry  death penalty law s was 
ruled unconstitutional in 1976 (W oodson  v. N o rth  C a ro lin a , 428 U.S. 280).

Considerable de lay in carrying out the death sentence is unavoidable, 
civen the procedural safeguards required by the courts in capital cases. 
Starling w ith empaneling the trial ju ry , murder tria ls take far longer when the 
death penalty is invo lved . Post-conviction appeals in dcath-pcnaliy cases arc 
far more frequent as w e ll. AH these factors increase the lime and cost o f 
adm inistering crim inal ju stice .

1 See U.S. DcpL Justice, Capital Punishment, annually, 1980 et
seq.

2 See Uniform Crime Reports, annually 1980 el seq.

3 Sec Uniform Crime Reports.



The sobering lesson is that we can reduce such delay and costs on ly  by 
abandoning the procedural safeguards and constitutional righ ts o f suspects, 
defendants, and conv ic ts, with theattendant high risk o f conv icting the wrong 
person and executing the innocent.

(2) Persons who commit murder and other crimes o f personal 
violence rither premeditate them or they do not. I f  the crime is 
premcc :ed, the crim inal ord inarily concentrates on escaping 
detection, arrest, and conviction. The threat o f even the severest 
punishment w i l l not deter those who expect to escape detection 
and arrest. I f  the crime is not premeditated, then it is impossible 
to imagine how the threat o f any punishment could deter it. Most 
capital crim es are committed during moments o f great emotional 
stress or under the influence o f m ugs or alcohtv!. when logica l 
thinking has been suspended. Im pu ls ive  or expressive vio lence 
is in flicted by persons heedless o f the consequences to them sel­
ves as w e ll as to others.

Gangland k illin g s , air piracy, drive-by shootings, and kidnapping for 
ransom are among the graver fe lonies that continue to be committed because 
some ind iv iduals th ink they are too c le ve r to get caught. Po litica l terrorism 
is usua lly committed in the nam cof an ideo logy that honors its martyrs: trying 
to cope with it by threatening death for terrorists is fu tile . Such threats leave 
untouched the underly ing  causes and ignore the many po litica l and 
diplomatic sanctions (such as treaties against asylum for international ter­
rorists) that could appreciably lower the incidence o f terrorism .

The attempt to reduce murders in the illega l drug trade by the threat o f 
severe punishment ignores this fact: Anyone traffick ing in ille g a l drugs is 
already betting his life  in vio lent competition with other dealers. It is 
irrational to think that the death pcnalty--a remote threat at b e s t-w ill deter 
murders committed in drug turf wars or by street-level dealers.

(3) If . however, severe punishment can deter crime, then long­
term imprisonment is severe enough to cause any rational person 
not to comm it violent crimes. The vast preponderance o f the 
evidence shows that the d ea th  p e n a lty  is  no m ore e ffe c t iv e  than
im p riso nm en t in  d e te r r in g  m u rd e r  and that it may even be an 
incitement to crim inal vio lence in certain cases.
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(a) Death-penalty states as a group do not have lower rates o f crim inal 
hom icide than non-death penalty states. During the 1980s, death-penalty 
states averaged an annual rate o f 7.5 crim ina l homicides per 100,000 o f 
population; abo lition states averaged a rate o f 7.4.4

ft>) Use o f the death penalty in a given state may increase the subsequent 
rate o f crim inal hom icide in that state. In N ew  York, for example, between 
1907 and 1964, 692 executions were carried out. On the average, over this 
57-year period, one or more executions in a g iven month added a net increase 
o f two hom icides to the total commit'ed in the next month.5

(c) In neighboring statcs-one with the death penalty and the others 
w ithout it- the one w ith the death penalty does not show a consistently lower 
rate o f crim ina l hom icide. For example, between 1972 and 1990, the 
hom icide rate in M ich igan (which lias no death penalty) was generally as low 
as or lower than the r.eighboring state o f Indiana, which restored the death 
penalty in 1973 and since then has sentenced 70 persons to death and carried 
out 2 execu tions.6

(d) Police o fficers on duty do not su ffe r a higher rate o f crim ina l assault 
and hom icide in states that have abo lished the death penalty than they do in 
death-penalty states. Between 1973 and 1984, for example, lethal assaults 
against police were not sign ifican tly  more or less frequent in abolition states

4 Uniform Crime Reports, annually, 1980-1989.

5 Bowers and Pierce. "Deterrence or Brutalization," in Crime <4 
Delinquency (1980).

6 U.S. Dept. Justice, Capital Punishmeni, 1972-1990; Uniform
Crime Reports, annually, 1972-1990; and NAACP Legal
Defense and Educational Fund, "Death Row, USA," Spring
1992.



than in death-penalty states. There is "no support for the view  that the death 
penalty provides a  more e ffec tive  deterrent to police hom icides than alterna­
tive  sanctions. Not for a s ing le  year was evidence found that po lice are safer 
in ju risd ic tion s that provide fo r capital punishment. " 1

(e) Prisoners and prison personnel do not su ffe r a higher rate o f  crim inal 
assau lt and hom icide from life-term prisoners in abolition states than they do 
in death-penalty states.8 Between 1984 and 1989, seventeen prison staff 
were murdered by prisoners in ten states; o f these murders, 88 percent /15 o f 
17) occurred in death penalty jurisd ictions -- ju s t as about 88 percent o f a ii 
the prisoners in those ten states were in death penalty ju risd ic tions.9 Eviden t­
ly , the threat o f the death penalty "does not even exert an incremental 
deterrent e ffect over the threat o f a lesser punishment in the abo lition ist 
state.''10

Actual experience establishes these conclusions beyond a reasonable 
doubt. No comparable body o f evidence contradicts them.

Three in ve stig a tion s since F u rm a n , u s in g  methods pioneered by 
economists, reported findings in the opposite d irection .11 Subsequently, 
several qua lified  investigators have independently examined these cla im s, 
and a ll have rejected them .1* The National Academy o f Sciences, in its 
thorough report on the effects o f crim inal sanctions on crime rates, con-

Bailcy and Peterson, in Criminology (1987), p. 22.

S Sourcebook of Criminal Justice Statistic. 990.

4 Bureau of Justice Statistics. Prisons and Prisoners in the United
Stales (1992), p. 1.

10 Wol/son. in Bcdau, cd., Che Death Penally in America, 3rd cd. 
(1982). p. 167.

11 Ehrlich. in American Economic Review (1974); PhiU'fi, in 
American Journal of Sociology (1980); and Lavson, in Southern 
Economic Journal (1985).

12 Lempcn, in Crime 4  Delinquency (1983); Peterson and Bailey, 
in Chambliss, ed.. Criminal Law in Action, 2nd cd. (1984); 
Bowers, in Hasse and Inciardi, eds.. Challenging Capital
Punishment (1988); Peterson and BaiJcy, in Social Forces
(1988); and Fox and Radelct, in Loyola of Los Angeles Law
Rcview( 1989).
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eluded: " It seems unthinkable to us to base decisions on the use o f the death 
penalty" on such "fragile" and "uncertain" results. "We see too many 
plausible explanations for [these] f in d in g s ... other than the theory that capital 
punishment deters murder."13

FuiJiermore, cases have been c lin ic a lly  documented where the death 
penally actually incited the capital crimes it was supposed to deter. These 
include instances o f the so-called suicide-by-execution syndrome-persons 
who wanted bu t feared to take their own life  and committed murder so that 
society would k i l l them .14

lt must, o f course, be conceded that in flic ting  the death penalty guarantees 
that the condemned person w ill comm it no further crimes. This is an 
incapacitative, not a deterrent, effect o f executions. Furthermore, it is too 
high a price to pay when studies show that very few convicted murderers 
ever commit another crime o f v io lence .15 A recent study examined the 
prison and post-releas ecords o f 533 prisoners on death row in 1972 whose 
sentences were reduced to life  by the Supreme Court’s ru ling in F u rm an . 
The research showed that 6 had committed another murder. But the same 
study showed that in 4 other cases, an innocent man had been sentenced to 
death.16

Recid iv ism  among murderers does occasionally happen. But it happens 
less frequently than most people believe: the media rarely distinguish be­
tween a paroled murderer who murders again and other murderers who have 
a previous crim ina l record but not fo r hom icide.

There is no way to predict which convicted murderers w ill k ill again. 
Repeal murders could be prevented on ly by executing a l l  those convicted o f 
criminal hom icide. Such a policy is too inhumane and brutal to be taken 
senously. Society would never tolerate dozens of executions da ily , yet 
nothing less would suffice. Equa lly  e ffective but far less inhumane is a policy 
of life  imprisonment w ithout the poss ib ility  o f parole.

13 Blumsiein, Cohen, and Nagin, eds.. Deterrence and 
Incapacitation (1975), p. 358.

14 West, Solomon, and Diamond, in Bedau and Pierce, eds., 
Capital Punishment in the United States (1976).

15 Bcdau. "Recidivism, Parole, and Deterrence," in Bedau, ed.. 
Death Penalty in America, 3rd ed.

16 Marquan and Sorensen, in Loyola of Los Angeles Law Review
(1989).
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1. South Dakota.
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3* New Hampshire 
4 M̂ dne*
5. North Dakota*
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3. Utah
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10. Idaho
XI. Rhode' Island*
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13. Massachusetts*
14. Wyoming
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16. Wisconsin.*
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13* Washington
20. New Jersey
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23. Kansas*
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31. Indiana
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33. New Mexico
34. Florida
35. Michigan*
36. Tennessee
37. South Carolina 
W. Missouri
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4a Arkansas
41. Nevada
42. Alabama
43. Georgia
44. Illinois
45. Maryland
46. Mississippi
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49. New York*
5a Louisiana 
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108 1L1
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11.0 113 1
11.0 123 >

1U 113 :
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127 123 t
127 127 .
127 153 1
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Mr. Chairman, Senator Taylor, Senate President Halford, and all the members 
of the House and Senate Judiciary Committee, as well as the members of the public, my 
colleagues from the practice of criminal law, and especially those here today who are survivors 
of murder, or other victims of crime:

We appreciate very much an opportunity to participate in this dialogue today. I 
know that many of you have been champions in this battle and other efforts for many years.

I am here today on behalf of Governor Hickel, who asked me to convey his 
support for your efforts. Governor Hickel is prepared to sign legislation to ensure that cop 
killers, and others who are guilty of vicious and heinous murders in Alaska will face the full 
range of constitutionally approved penalties.

I also bring with me the personal thanks of the Attorney General, who regrets that 
he was unable to participate in person. Like so many of you, both Governor Hickel and 
Attorney General Cole have made the battle against violent crime a top priority.

Like the majority of the Alaskan people, the Administration believes that there 
are circumstances where justice requires at least the opportunity to impose the death penalty. 
And today I would like today to pose some questions. Some questions which those of you who 
support capital punishment may want to pose to colleagues who do not. Questions which, those 
who are here to articulate their opposition to the death penalty, may want to address in the 
course of their testimony.

The Death Penalty is Already in Effect in Alaska

From the earliest days of our country, the death penalty has been part of the 
criminal justice system. Indeed, federal law in effect in Alaska authorizes the imposition of 
capital punishment for several types of homicide and other offenses. The death penalty is in 
effect in Alaska today. And as we sit here, there is an Alaskan who is currently facing a capital 
punishment prosecution. His name is R.D. Cheely.

President Clinton is working to add approximately 47 new categories of capital



punishment to the federal laws that will be in effect in the State of Alaska. And this raises a 
whole additional question for the Senate and the House to consider. It’s a question of 
federalism. And the question is this: How far do we want to go toward enforcing our own 
laws?

Throughout the history of constitutional government in America and in Alaska, 
police powers and the criminal justice system have stood out as among the most important 
powers reserved for this Nation’s sovereign states. And there aren’t very many areas where the 
people of Alaska would say that the federal government has done a better job of doing things 
in Alaska, than has been done when handled by Alaskans themselves.

I mentioned R.D. Cheely, a prison inmate already convicted of one murder, who 
is now accused of the intentional murder of a second innocent Alaskan by sending a bomb 
through the federal mails. And I should note that the woman who lost her husband and who 
herself was terribly injured by that mail bomb, Mrs. Michelle Kerr, is here today.

And so the question is this: This is an Alaska case. It is alleged to have been 
committed in Alaska, by an Alaskan, against an Alaskan. But where is this trial going to take 
place? Most of you probably know -  it is going to be in Portland. Oregon, nearly two thousand 
miles away. One of the lead prosecutors is on assignment from Washington, D.C.

The question is not: Will there be a death penalty in Alaska? Through federal 
law, there already is.

Rather, the question is this: Do we want it decided by Alaska laws, by Alaska 
judges, by Alaska juries -- which is to say -- by the Alaska people? The people that you and 
I and others here in this room serve? Or do we leave it to the federal government? We rail 
against federal control of so many other areas of our lives. Do we really want to leave questions 
of life and death exclusively up to the Feds?

In contrast, look at how two of our sister states handled what is probably the most 
notorious mail bombing case in recent years. It was the series of mail bombings which resulted 
in the murders of a Georgia federal judge and an Alabama civil rights worker. And that case 
has recently regained a little bit of notice because the new director of the FBI, Louis Freeh, tried 
the case himself. The defendant in that case was first convicted in federal court. But after he 
was convicted, each of those two sovereign states moved to bring the defendant back. Back to 
Georgia, where they expected to place him on trial for having killed a Georgia judge. And back 
to Alabama, where he would face the death penalty -- even though he is already in prison for 
the rest of his life (on the federal conviction for using the mails to kill that same Alabama civil 
rights worker).

And so the question is this: Do we in Alaska want to retain the same rights as 
Georgia, Alabama, and a total of 38 other sovereign U.S. states?



Protecting Alaska’s Troopers and Police

In examining this question, I would like to focus especially on the question the 
Governor has focused on, and that is cop killers.

You know, it used to be unthinkable to shoot a cop in Alaska. If you were 
surrounded by the troopers or police, you threw down your gun, put up your hands, and you 
took your chances with the fairest, most decent, most due process-oriented criminal justice 
system yet invented.

No longer. Today police are sometimes the first ones shot. They are targeted 
by criminals armed with a staggering array of weapons.

Yesterday, in this same room, some of you were present when Sgt. Mike Grimes, 
Chief of Homicide at the Anchorage Police Department, showed you some of the explosive 
firearms that are being used on the streets of this town.

Permit me to tell you about another Alaska cop by the name of Officer Anthony 
Jones. Tony Jones was one of only two African-American officers on the Dillingham police 
force. He had a wife and young children.

Late one night two years ago, a man just under the age of 18, broke into a 
sporting goods store in downtown Dillingham. He took out a variety of long guns and set them 
up all in a row, "Alamo" style. He loaded the weapons one by-one. Then he triggered the 
alarm, knowing it would bring the police. And he waited.

Tony Jones was off duty. But he heard the report, and he was the nearest to the 
store. No doubt Officer Jones thought he was investigating a false alarm, or, at worst, a simple 
breaking and entering. He could not have known what was waiting. And as he passed the 
window and entered the sights of this young man’s gun, he was killed with a single shot to the 
bead.

After Tony was shot, and with his body still sprawled in the gravel, an Alaska 
state trooper was brushed back by another shot, and we almost had two cops dead.

An 18 hour stand off ensued. A CERT team was airlifted in by the Alaska State 
Troopers. I sent a senior homicide prosecutor out on the plane with them. Ultimately, the 
defendant fired hundreds of rounds at the troopers and police who were in formation around the 
building. None of the shots were successful. That is, none of the shots succeeded in actually 
killing any additional police.

I have since been to the shooting scene. And I encourage you to go to Dillingham 
to look at the site. It’s astonishing. The CERT team set up in a pair of nearby buildings which 
faced the sporting goods store from across the alley. Each window, where the police were
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This case was resolved in a way that was difficult, challenging, and ultimately 
inadequate. The killer was a juvenile. Most of you are only too familiar with the problems of 
Alaska's juvenile justice system. He agreed to plead guilty to First Degree Murder, and to 
waive into SuDerior Court, saving years of litigation on the [ art of the State, and he was given 
a 65 year cap.

I opposed this resolution, but was ultimately overruled. Like me, many police 
feel that justice was shortchanged in that case. Nevertheless, those m cavor of the resolution 
cited inadequate juvenile and other laws in Alaska. That’s why Alaska’s police deserve the same 
protections as those on the books in 38 other states. Maybe the next criminal who gets an 
Alaska cop in his sights will think twice.

Alaska Deserves the Full Army of Constitutional Penalties

In this state, we rarely ever see a guilty plea to First Degree Murder. That is not 
true in 38 other states where they have capital punishment. There are killers in this state who 
should plead guilty to First Degree murder. They confess to the police. It’s on video tape. 
They’ve waived Miranda. The gun is there. There are eye witnesses to the crime. And yet, 
under current Alaska law, there is simply no incentive to plead guilty to murder and to accept 
responsibility for their crime. There is nothing the State can offer, nothing we can do. And so 
they don’t plead. We have a trial. And guess what? That trial is very expensive. The process 
is very traumatic to victims and survivors. And in many cases, in which the evidence is 
overwhelming, the trial can become little more than a prolonged sentencing proceeding.

Look at Doug Gustafson, the co-defendant in the mail bombing case. He now 
stands convicted of his second Alaska murder. He plead guilty to an astonishing charge in 
federal court. He plead guilty to life in prison without parole. In making that plea, he knew 
he would die in prison. He will never see freedom again. And. he did that in exchange for two 
things:

One, a deal was made for leniency for t;s  sister, who was also involved. That’s 
something we can all understand. But more importantly, he also got the promise that, unlike 
R.D. Cheely, he would not face an aggressive federal prosecution for the death penalty.

Give Alaska that tool as well.

Why shouldn’t the State of Alaska -- why shouldn’t your prosecut at the 
courthouse down the street — have the same constitutionally-approved penalties as the federal 
prosecutors who negotiate cases a few blocks in the other direction? We need the full array of 
penalties on the books. And that is one of the areas on which I v.ould invite death penalty 
opponents to respond, either today, or at other opportunities.

waiting in surveillance, is surrounded by a target-like pattern of scores and scores of bullet
holes. It’s still that way to this day.
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The Cost to Alaska of Not Having a Death Penalty

When we talk about fiscal notes, which is much of the focus in this debate, I urge 
you to consider the cost of not having a death penalty. Look at the example I just described. 
Please look at the cost of all the cases that go to trial that probably shouldn’t, ancl which could 
be disposed of short of trial.

Look at the cost of not having a death penalty. And again, let’s focus on cop 
killers. 30,000 police men and women have been killed in thedine of duty since this country 
was founded. Twenty-six of those killed were here in Alaska. Ahd to that list the wounded and 
the disabled. Add to that list the families of these officers, who are so often forgotten. Tony 
Jones left a wife and young children in Dillingham. And look at the terrible toll in loneliness 
and loss.

The expensive and explosive lesson in Alaska in recent years :.s that, for the bad 
guys, the rules of the game have changed dramatically. Alaska’s troopers and Alaska’s cops 
deserve all the protection the laws you pass can offer. And criminals need to understand a 
simple fact. They need to know that in the state of Alaska, if you shoot a cop, you will be 
severely punished, and quite possibly with your life. Criminals need to know that.

Let me again address the fiscal notes. We will address this in more detail a little 
later, with Assistant Attorney General Dean Guaneli, who is on the line from Juneau. I 
understand that the fiscal notes and the related budgetary considerations are important, 
responsible, and fundamental elements of what you do in your work. But I would also offer two 
observations.

First, the truth is, nobody knows what the fiscal notes on this legislation will 
ultimately be. Nobody really knows. And given the future variables, there is no way of 
knowing. Senator Donley aske..' the previous speaker a question about the Alaska Supreme 
Court. The variables of which judges in which courts make which decisions, are impossible for 
any of us to fully foresee.

The second observation is that we in law enforcement officials such as myself, 
running the largest prosecution office in the state — make resource determinations every single 
day. And no matter what laws you add or take off the books, there is no substitute for 
: jsponsible good judgment and common sense.

The Anchorage DA’s office screens over 1,400 felony cases a year. But we can’t 
take 1,400 cases to trial. There aren’t enough judges. There aren’t enough courtrooms. There 
aren’t enough prosecutors, defense attorneys or jurors to try that many cases. So we have to 
make resource determinations all the time. And we look at them realistically. There isn’t a 
day, there isn’t a week in my office where we don’t look at the resource impact of one particular 
case or another. Sometimes it’s a relatively low-level felony, where the essential witnesses 
would have to be flown (sometimes with accompanying family members) from as far away as
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Mobile, Alabama, or Florida or Boston, as we’ve seen in recent cases. And so we make 
decisions about that. Because no department has an open checkbook. We know that.

There are no legal obstacles to this legislation. There may be moral or public 
policy obstacles, which, of course, is exactly what you are here to consider. But don’t let the 
obstacle to this legislation be fiscal notes, real or conjecture. Put the full range of constitutional 
penalties on the books.

The death penalty is warranted in this state, and in others, for h''o pi incipal
reasons.

First, because it can deter certain -- not all — certain crimes which involve 
premeditation and calculation, and thus save the lives of persons who would otherwise become 
die permanent and irretrievable victims of a crime. One example of this Is a crime such as 
murder for hire.

I realize there is a huge debate on deterrence, and let me just give some simp] j 
examples of what we are talking about. If in the next 10 years just one Alaskan has their life 
spared (and their families are spared die pain we are about to hear about from the victims who 
testify) because a criminal makes made a calculated decision not to risk capital punishment in 
this state, then we have all earned our pay for today, and for many days to come.

The Hit Man and the Judge

We recently saw a conviction in a case where a man, angry over a years-old 
divorce case, sought to hire a hit man to kill a former Alaska superior court judge. He went 
to an ex-con, a convicted felon who was then at liberty, and asked him to do the killing. Well, 
I am happy to say that this particular ex-con did the right thing. He went to a trooper who he 
knew, and began working with the State to investigate the crime of murder for hire.

I don’t know this ex-con. And I don’t know what kind of calculations he made. 
Had someone offered him $10,000 to write graffiti on the judge’s door, would he have done it? 
Maybe. If someone had offered him $10,000 to break into the judge’s unoccupied house, and 
create some mischief, or steal something, would he have done it? Maybe. But he made a 
decision that he wasn’t a killer, and he wasn’t going to participate in a murder for hire. That’s 
why he came to us.

Alaska’s laws should serve to protect innocent life and to discourage potential 
hired killers from temptation. We need to up the ante. We need a responsible death penalty 
on the books for premeditated killings such as murder-for-hirt.

How the Carrs Armored Car Killer Was Caught

There is another case, which, while not similar, permits an analogy to be drawn.
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We are all probably aware of one of che worst crimes Alaska has seen in recent years, which 
was the murder of a Loomis armored car guard at the Carrs Aurora Village here in Anchorage.

We had no suspects. The killer, Jon Woodard, was a body-builder, a strong, 
pony-tailed Steven Segal-wannabe who planned the robbery lkc something out of James Bond. 
He robbed the store wearing a ski mask and sun glasses, so that witnesses couldn’t even see the 
colors of his eyes. He was wearing a bullet proof vest, which almost no one ever docs in 
committing crimes. He was carrying a very powerful Glock 10. And he was rearing what 
looked to other people like a Sony Walkman. In fact, it was a one-way radio that was connected 
to a lookout on the skywalk ab~ve Northern Lights and Benson. The lookout had binoculars and 
a radio to tell the shooter winch entrance the police might respond to.

We had no information. No suspects. And I will tell you honestly that, according 
to the j. .ice, if someone hadn’t been killed in that case, we probably never would have solved 
the robbery. Here’s why: The killer, Jon Woodard, was actually an accomplished criminal who 
had masterminded a series of armed robberies at Chilkoot Charlie’s, the Fireweed Theatre, and 
other Alaska businesses. Woodard used a group of low-level criminals to aid him in his crimes. 
All were loyal. None ever reported him to police.

All that changed on June 8, 1992, when Jon Woodard took a giant step beyond 
robbery and committed the crime of murder, a crime which, in most other states, would be a 
capital offense.

One of Woodard’s cohorts, David VanHousen, became extremely nervous when 
he learned that a guard had been killed. Van Housen was a frozen foods manager at Carrs, the 
"inside man" for the robbery. But although he had signed on for robbery -- he hadn’t signed 
on for murder. He started talking, and eventually entered a deal to cooperate with police. 
That’s what broke the case, and led to the successful prosecution of one of the state’s most 
dangerous killers.

We want other defendants to make the same decision that David Van Housen 
made. He decided he didn’t want to face murder charges. His case, like his decision to 
cooperate, is somewhat unusual. But it doesn’t have to be that way. In crimes that accelerate 
from robbery to murder, Alaska should have a measured system of penalties on the books that 
provide a powerful incentive for co-defendants to come forward, to cooperate and to do the. right 
thing.

Justice and the Protection of Innocent Life

The second reason that the death penalty is justified is that society has a right to 
exact a just and proportionate punishment. Some offenses are so reprehensible that no other 
penalty presents an adequate response.

Arguments against the death penalty fail to address, among other things, the very
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serious problem of protecting prison officers and inmates from dangerous prisoners already 
serving life sentences for murder, without any possibility of parole. At least half a dozen federal 
prison officers have been killed over the last two decades. And the inmates charged in at least 
three of these incidents were already serving life sentences for murder.

The control unit of the Marion, Illinois penitentiary is in the most secure cell 
block of America’s highest security prison -- the orison that was built to replace Alcatraz. And 
there have been at least 20 prisoners who have murdered prison officials or other inmates while 
in prison.

Now, to my knowledge, this hasn’t happened yet in Alaska. But, number one, 
let’s put that law on the books to protect Alaska’s prison guards, inmates, and innocent civilians 
such as the man killed in the mail bombing. And, second, let’s put that law on the books to 
address justice when and if that horrible day comes, when an Alaska prison official or an Alaska 
inmate is killed in prison.

In this way, we can see that the real end served by the death penalty is the 
protection of innocent lives. I will give you two examples:

Eddie Simon Wien was convicted and sentenced to death in Los Angeles superior 
court many years ago, 1957. But instead of being executed, he was released from prison in 
1975 to live in west Los Angeles, without warning to his neighbors. Within months he began 
to attack and kill women in the area. Fortunately, for other victims, he was apprehended 
relatively quickly. He was convicted in 1976 of the First Degree Murder of cne woman, the 
attempted murder of another, and numerous sexual offenses.

What do you say to the parents of the woman who was killed by Wien after he 
got out of jail? And to the women who were scarred by him for life? They would not have 
been victims. She would be alive today if Eddie Wien had been executed, as originally ordered 
by the court and the jury. Here, the death penalty would have spared an innocent life.

And, finally, we’ve been discussing today the most dramatic case that we have 
for this in Alaska. Doug Gustafson has now plead guilty to murdering an innocent Alaskan 
through the use of a powerful mailbomb that Gustafson helped build from inside prison. We 
have shown that the state of Alaska is unable to prevent imprisoned killers from killing again.

The opportunity for the imposition of the death penalty should be added to 
Alaska’s books. A criminal justice system that is limited, like ours, only to lesser sanctions, is 
lacking in adequate deterrence, and fails to meet our community standards, and the community’s 
need to exact a just and proportionate punishment for the gravest offenses.

I would like to discuss one other area. The bottom line we are talking about is 
punishing those who do evil. Now, I know that to some in this community, that very word, 
"evil," is an embarrassment. A reference to old fashioned attitudes. But many of the people
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in this room, certainly police, prosecutors and corrections officers, know better. They know that 
crime, and especially violent crime, is not an academic exercise. That is because they see it 
close up and first hand. They know that crime and crime fighting is usually a question of right 
and wrong, good and evil. And they know that a society that cannot understand the difference 
between right and wrong cannot protect itself.

There are people out there intent on doing wicked things. There are intentional 
cop killers. And as such barbarous acts reveal, a criminal thinks in a way that is simply 
different than anybody else who is at this table.

Some would like to believe that society is more to blame than the ciiminal. Some
say crime is caused by parents who were too distant. Others, that it is caused by parents who
are too smothering. Some say crime is caused by Alaska’s poverty. Others, it is caused by 
Alaska’s prosperity. TV violence, boredom, passionate irresistible impulses. Everything and 
everyone is blamed, except for the criminal.

Those who work the streets know otherwise. The fact of the matter is, in the vast
majority of cases, the criminal chooses his way of life, his companions, the nature of the
particular crime he commits. He rejects society and its values. He is not the victim, he is the 
victimizes

The law abiding society you repre0ent has a duty, an obligation, to punish these 
wrong doers. This tradition speaks not of a society that disparages human life, but rather one 
that treasures innocent human life, as precious and unique.

Just punishment is a civilized response to wrong. It is necessary, not only as a 
deterrent, but for its own sake. Which is to say, for the sake of justice.

In the classic Western that is airing on television this week -- the original 
McMurtry classic, Lonesome Dove -- there are two pioneering lawmen who finally put an end 
to a brutal gang’s deadly rampage through the Oklahoma Territory. One of the outlaws turns 
out to be Jake Spoon, the lawmen’s old partner. In the moments before arresting and then 
hanging his old friend, the Captain says, "It’s a bad situation. But there he is. He put himself 
in it."

There are some simple truths in this saga. There is always the freedom to choose 
not to do evil. We are talking about individual responsibility.

The Governor’s position is this: For the most heinous crimes, such as anyone 
who kills a law enforcement officer, no penalty is too tough. The Alaska people, as has been 
well expressed today, are overwhelmingly in favor of this kind of tough, anti-violence 
legislation. The proposals are now before the legislature, and should be passed without delay. 
The Alaska people are in no mood to talk tough, while some pursue the failed policies of 
leniency.
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I’ve heard the other side. People often ask me how I would feel if someone I 
cared about faced the death penalty unfairly.

Well, I do have some personal experience with the death penalty. But it was in 
China, not the United States.

In the mid-1980’s, Beijing University made bold and creative use of Americans 
to address sensitive subjects that its professors were unwilling or unable to teach. When I first 
stepped off the plane in 1985, a young constitutional lawyer named Chen Xiaoping was the one- 
man reception committee, a 5-foot tall bundle of brilliant energy and hope.

Each evening he would drop by my room, bright, earnest, burning with 
intelligence and passion. Each morning he would translate my lectures on Mr. Jefferson’s 
Declaration of Independence, the Bill of Rights, his Chinese voice reading Martin Luther King’s 
"I Have A Dream" to a crowded room that grew from an original 20 to 80 to more than 300, 
gathering outside the windows and spilling over into the hall.

Three years later, in the days before the tanks rolled, Chen and his bullhorn were 
familiar features in Tiananmen Square. He called for the rule of law by establishing an 
independent judiciary not subject to China’s political winds. U.P.I. reported that the government 
believes Chen was the "mastermind" behind the demonstrations.

After the Tiananmen Massacre, he scurried to escape. Unable to link up with the 
underground railroad that brought others to fame and freedom, Chen returned to Beijing with 
an indomitable spirit. On the day before he turned himself in, he cold his colleagues:

"I’d rather be in jail like a man, than free like a doe."

But Chen faced much more than jail. The New York Times headline cut straight 
to the bone: "China Legal Scholar Faces Death Penalty." Because when his closed-door trial 
began in 1990, he became the first of the four so-called "Black Hands" to face the death penalty 
for his leadership in Tiananmen Square.

Chen was convicted but later spared. And I spent a lot of bad nights during his 
trial and sentencing in 1990.

And the point is this: Yes, I know, up close and personal, that governments can 
be arbitrary and cruel.

But here in Alaska, where we don’t give a damn how they do it Outside, there 
are limits to the lessons that can be gleaned from what has gone wrong in other jurisdictions. 
This is not China, and it is not even Texas or Florida, to name three jurisdictions where the

The Death Penalty in China
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death penalty has become commonplace.

And so as you consider this bill today, perhaps the bottom line question is this:
Do you have faith in Alaska’s courts? Do you have faith in Alaska’s constitution? Do you
have faith in Alaska’s juries?

Well, I ’ve practiced Outside. Grew up in Chicago. Taught law in China. I 
prosecuted, most recently, in New York City. And yes — my answer is yes — Alaska is 
different. And I do have faith in the wisdom and the justice of Alaska’s courts, Alaska’s laws, 
Alaska’s people.

Alaska’s Police Memorial

If I may also conclude on a personal note:

We just finished Veteran’s Day and Veteran’s Week’s observation::. And most 
of you are already familiar with the Vietnam Memorial in Washington, D.C. But in our nation’s 
capitol, not far from the courthouse, there is another memorial that is not as well known. It is 
a memorial to the 30,000 law enforcement officers who have been killed in the line of duty in 
the United States. Their names are engraved in stone.

The President spoke at the ground-breaking ceremony there three years ago.
Many grieving family members -- husbands and wives and children -- came to mourn, came to 
cry, came to honor their fallen heros. It was very dramatic. The candlelit night sky was 
pierced by a single blue laser, to represent the thin blue line that separates violent criminals from 
the society it is our duty to protect.

I am proud to say that the words I wrote for the President that day are now carved 
in stone in that memorial in Washington. And among those 30,000 names, the names of the 26 
Alaska peace officers are sort of hard to find. They cm get lost out there. But that is not the 
case at the headquarters of the Alaska State Troopers here in Anchorage. I am sure many or 
most of you have been there, and seen where the names of those 26 officers are engraved on the 
statue of an Alaska cop protecting an Alaska child.

And, in closing here today, I urge you: Before any more names are added to 
Alaska’s memorial, this law should be added to Alaska’s books.

I am now available to answer any questions you may have. Dean Guaneli is 
available from Juneau to assist in any analysis concerning the fiscal notes that have been attached 
to these two proposed bills.

it ft tt
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House D istrict 36
Alatna
Allakaker
Aniak
Anvik
Arctic Village
Beaver
Betties
Birch Creek
Canyon v illagc
Central
ChaJkyitsik
Chicken
Chistochina
Chitina
Chuathbaluk
Circle
Copper Center
Crooked Creek
Dot Lake
Eagle
Evansville
Fort Yukon
Gakona
Galena
Grayling
Gulkana
Hcaly Lake
Holy Cross
Hughes
Huslia
Igiugig
Iliamna
Kakhonak
Kalskag
Kaltag
Kenny Lake
Koyukuk
Lake M inchumina
Lime Village
Livcngood
Lower Kalskag
Lower Tonsina
Manley
McCarthy
McGrath
Medira
Mencasta
M into
Nabesna
Ncwhalen
Nikolai
Nondalton
N orth way
Nularo
Port Alsworrh
Rampart
Red Devil
Ruby
Shagcluk
Slana
Sleetmute
Stevens Village
Stony River
lakotna
Tanacross
'Em ana
Tazlina
Telida
Tetlin
Tok
Tonsina
Tbluksak
Tyonek
Venetit
Wiseman

March 10, 1994

%

Representative Irene K. Nicholia I
State C ap ito l * Juneau , A laska 99801 \
Phone: 465-4527 FAX: 465-2294 ' '

>A
.V-   .tS'x 

_-Ev

Health, Education and 
Social Services Committee 

Special Committee on Faheriet

Representative Jerry Sanders 
State Capitol 
Juneau, AK 99802
Dear Representative Sanders:

I am writing regarding House Bill 162, Authorizing Capital Punishment.
I read with interest your recent letter in which you assert that capital punishment 
can be applied fairly and evenly without regard to race.

The chart you prepared to back up your assertion is not convincing. Rather 
it does not recognize extensive research and evidence showing continued 
systematic racial bias in the use of the death penalty in the United States. In fact, 
research indicates racial disparity in every stage of the legal process from 
charging to sentencing.

You have offered no evidence that anything is different in Alaska. It 
appears to me that your own statistics demonstrate that minorities are 
disproportionately represented in the state's prison population and are 
disproportionately convicted of Murder the 1st degree. For example, it appears 
that Blacks are represented in the prison system at about three times their 
representation in the general population.

I disagree with your statement, "the ratio of Natives convicted of first degree 
murder is relatively close to their percentage of Alaska's total population." 
According to your own statistics, if the statewide Native population rate of 15.09% 
was applied to the first degree murder cases cited, the number of offenders drops 
from 37 to 27 prisoners. The additional loss of 10 lives is significant.

One last point. In your statistics you cite a racial category as "Indian." Does 
this include other Alaska Native groups such as Yup'ik, Inupiaq, Siberian Yup'ik, 
Aleut, and Alutiiq?

As you know, many of the the people I represent are Alaska Native. I 
cannot in good conscience support any legislation which would disproportionately 
affect the people I represent. This is especially true, when the outcome of that 
discrepancy results in death.

Sincerely,

Representative Irene K. Nicholia



V'v&s Ch»ii. Rules Committee
Vice Chair. Community <fc Regional .A/fairs Committee
House State Affiirs C >ommiuee
Special Committee on Oil A Gas
Legislative Council
International Trade ol Tourism

R e p r e s e n t a t i v e  J e r r y  S a n d e r s

District 19

R e c e n t l y ,  c o n c e r n s  h a v e  b e e n  r a i s e d  d u r i n g  t h e  d i s c u s s i o n  of 
t h e  m e r i t s  o f  H o u s e  S i l l  162, t h e  c a p i t a l  p u n i s h m e n t  bill, 
a b o u t  w h e t h e r  the m e a s u r e  c a n  b e  a p p l i e d  f a i r l y  a n d  e v e n l y  
w i t h o u t  r e g a r d  t o  race. I b e l i e v e  it can.

A s  t h e  a t t a c h e d  s t a t i s t i c s  show, w h i l e  n a t i v e s  m a k e  up 15 
percent: o f  t h e  s t a t e ' s  p o p u l a t i o n ,  t h e y  m a k e  u p  3 3 p e r c e n t  of 
t h e  p r i s o n  p o p u l a t i o n .  H owever, less t h a n  21 p e r c e n t  o f  t h e  
p r i s o n e r s  s e r v i n g  t i m e  for f i r s t  d e g r e e  m u r d e r  a r e  n a t i v e .

T h e  f o l l o w i n g  ch a r t ,  b a s e d  on 1990 f i g u r e s , , m a k e s  it r e a d i l y  
apparent: t h a t  t h e  r a t i o  of n a t i v e s  c o n v i c r a a  o f  f i r s t  d e g r e e  
m u r d e r  is r e l a t i v e l y  c l o s e  to t h e i r  p e r c e n t a g e  o f  A l a s k a ' s  
t o t a l  p o p u l a t i o n .

B R E A K D O W N  O F  S T A T E  A N D  P R I S O N  P O P U L A T I O N S  BY R A C E

R a c e  S t a t e  P o p u l a t i o n  P r i s o n  P o p u l a t i o n  1st D e g r e e  M u r d e r
5 6 7 , 3 4 6  2 , 7 9 3  182

p e r c e n t a g e  p e r c e n t a g e  p e r c e n t a g e

A s i a n 3 . 4 7 1.0 2.19

B l a c k 3. 9 5 12.0 9 .34

H i s p a n i c 3 .13 2.4 2.19

I n d i a n 1 5 . 0 9 33 . 0 20.32

W h i t e 73 .16 51. 0 65.93

O t h e r 1.17

716 W. 4th Avenue • Suite 360 • Anchorage, Alaska 99501-2133 • (907)258-8199
During Session: State Capitol • Room414» Juneau. Alaska 99801-1182 » 19071



W h e n  the b i l l ' s  n i n e  a g g r a v a t i n g  f a c t o r s  a r e  c o n s i d e r e d ,  it is q u i t e
c e r t a i n  t h a t  t h e  n a t i v e  p e r c e n t a g e  w i l l  d r o p  b e l o w  t h a n  of t h e i r
p e r c e n t a g e  o f  t h e  g e n e r a l  p o p u l a t i o n .

N I N E  A G G R A V A T I N G  F A C T O R S  I N  K E 1 5 2

i; the d e f e n d a n t ' s  c o n d u c t  d u r i n g  t h e  c o m m i s s i o n  o f  t h e
d e f e n s e  m a n i f e s t e d  d e l i b e r a t e  c r u e l t y  to a n o t h e r  p e r s o n  
in t h a t  it i n v o l v e d  t o r t u r e  o r  a n  a g g r a v c t e d  b a t t e r y ;

2) t h e  d e f e n d a n t ' s  c o n d u c t  c a u s e d  t h e  d e a t h  o f  t w o  o r  m o r e  
p e r s o n s ,  o t h e r  t h a n  a c c o m p l i c e s ;

3) the d e f e n d a n t ' s  c o n d u c t  c r e a t e d  a r i s k  of i m m i n e n t  
p h y s i c a l  i n j u r y  to t h r e e  or m o r e  p e r s o n s ,  o t h e r  t h a n  
a c c o m p l i c e s ;

4) the d e f e n d a n t  has a p r i o r  c o n v i c t i o n  f o r  a f e l c n v  t h a t  
i n v o l v e d  t h e  u s e  o f  v i o l e n c e  against: a p e r s o n  o r  for 
m u r d e r  u n d e r  AS  1 1 . 4 1 . 1 0 0  - 1 1 . 4 1 . 1 1 0 ,  f o r m e r  AS
1 1 . 1 5 . 0 1 0  or 1 1 . 1 5 . 0 3 0 ,  or -the l a w  o f  ano-ther 
j u r i s d i c t i o n  w i t h  s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s ;

5) t h e  d e f e n d a n t  k n o w i n g l y  d i r e c t e d  t h e  c o n d u c t  c o n s t i t u t i n g  
t h e  o f f e n s e  a t  t h e  P r e s i d e n t  of t h e  U n i t e d  S t a t e s  o r  t h e  
g o v e r n o r  o f  t h i s  state;

6) the d e f e n d a n t  k n o w i n g l y  d i r e c t e d  t h e  c o n d u c t  c o n s t i t u t i n g  
t h e  o f f e n s e  a t  a n  a c t i v e  or f o r m e r  l a w  e n f o r c e m e n t  
off i c e r ,  p r o s e c u t i n g  attorney, f i r e  f i g h t e r ,  j u d i c i a l  
o fficer, o r  c o r r e c t i o n a l  o f f i c e r  d u r i n g  o r  b e c a u s e  of t h e  
e x e r c i s e  o f  o f f i c i a l  duties;

7) t h e  d e f e n d a n t  ' o m m i t t a d  the o f f e n s e  u n d e r  a n  a g r e e m e n t
t h a t  t h e  defes . >.nt e i t h e r  p a y  o r  b e  p a i d  f o r  t h e
c o m m i s s i o n  o f  cue of f e n s e ,  o r  for o t h e r  p e c u n i a r y  g a i n ;

8) the d e f e n d a n t  w a s  o n  r e l e a s e  u n d e r  AS 1 2 . 3 0 . 0 2 0  -
1 2 . 3 0 . 0 4 0  for a n o t h e r  f e l o n y  c h a r g e  o r  c o n v i c t i o n  h a v i n g
a s s a u l t  as a n e c e s s a r y  element;

9) t h e  defendar.c w a s  a m e m b e r  of an  o r g a n i z e d  g r o u p  o f  fi v e  
o r  m o r e  p e r s o n s ,  a n d  the o f f e n s e  w a s  c o m m i t t e d  to  f u r t h e r  
t h e  c r i m i n a l  o b j e c t i v e s  of  the group.



W h e n  the m i t i g a t i n g  f a c t o r s  are c o n s i d e r e d ,  t h e  p e r c e n t a g e  o f  
n a t i v e s  to w h i c h  t h e  b i l l  w o u l d  a p p l y  w o u l d  d r o p  f a r  b e l o w  t h e  
p e r c e n t a g e  of t h e  g e n e r a l  p o p u l a t i o n .

T H E  F O U R  M I T I G A T I N G  F A C T O R S  IN H B 1 6 2

1) T h e  d e f e n d a n t  c o m m i t t e d  the o f f e n s e  u n d e r  a d e g r e e  of 
duress, c o e r c i o n ,  threat, o r  c o m p u l s i o n  t h a t  w a s  
i n s u f f i c i e n t  to c o n s t i t u t e  a d e f e n s e  b e t  t h a t  
s i g n i f i c a n t l y  a f f e c t e d  the d e f e n d a n t ' s  c o n d u c t ;

2) the c o n d u c t  o f  a y o u t h f u l  d e f e n d a n t  w a s  s u b s t a n t i a l l y  
i n f l u e n c e d  b y  a p e r s o n  m o r e  m a t u r e  t h a n  t h e  d e f e n d a n t ;

3) t h e  d e f e n d a n t  a c t e d  w i t h  s e r i o u s  p r o v o c a t i o n  f r o m  the 
vi c t i m ;

4) t h e  d e f e n d a n t  a s s i s t e d  a u t h o r i t i e s  c o  d e t e c t  o r  a p p r e h e n d  
o t h e r  p e r s o n s  w h o  c o m m i t t e d  t h e  o f f e n s e  w i t h  t h e  
d e f e n d a n t .
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 162(FIN)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION 

B Y  T H E  H OUSE F IN A N C E  C O M M IT T EE

O ffered:
R eferred :

Sponsor(s): R EPR ESEN TA T IV ES  SANDERS, O lberg , Bunde, K o tt, Vezey, James

A BILL 

FOR AN ACT ENTITLED 

"An Act authorizing capital punishment, classifying murder in the first degree as 

a capital felony, and establishing sentencing procedures for capital felonies; and 

providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.41.100(b) is amended to read:

(b) Murder in the first degree is a capital [AN UNCLASSIFIED] felony and 

is punishable as provided in AS 12.55.125(a) [AS 12.55].

* Sec. 2. AS 12.30.020(a) is amended to read:

(a) A person charged with an offense shall, at that person’s first appearance 

before a judicial officer, be ordered released pending trial on the person’s personal 

recognizance or upon the execution of an unsecured appearance bond in an amount 

specified by the judicial officer unless the offense is a capital felony, an unclassified 

felony* or a class A felony or unless the officer determines that the release of the 

person will not reasonably assure the appearance of the person as required, or will

•1- CSSSIIB 162(FIN)
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pose a danger to other persons and the community. If the offense with which a person 

is charged is a felony, on modon of the prosecuting attorney, the judicial officer may 

allow the prosecuting attorney up to 48 hours to demonstrate that release of the person 

on the person’s personal recognizance or upon the execution of an unsecured 

appearance bond will not reasonably assure the appearance of the person, or will pose 

a danger to other persons and the community.

* Sec. 3. AS 12.30.040(b) is amended to read:

(b) Notwithstanding the provisions of (a) of this section, if a person has been 

convicted of an offense that [WHICH] is a capital felony, an unclassified felony* or 

a class A felony, the person may not be released on bail either before sentencing or 

pending appeal.

* Sec. 4. AS 12.47.110(b) is amended to read:

(b) On or before the expiration of the initial 90-day period of commitment*, the 

court shall conduct a hearing to determine whether or not the defendant remains 

incompetent. If the court finds by a preponderance of the evidence that the defendant 

remains incompetent, the court may recommit the defendant for a second period of 90 

days. The court shall determine at the expiration of the second 90-day period whether 

the defendant has become competent. If at the expiration of the second 90-day period 

the court determines that the defendant continues to be incompetent to stand trial, the 

charges against the defendant shall be dismissed without prejudice and continued 

commitment of the defendant shall be governed by the provisions relating to civil 

commitments under AS 47.30.700 - 47.30.915 unless the defendant is charged with a 

crime involving force against a person and the court finds that the defendant presents 

a substantial danger of physical injury to other persons and that there is a substantial 

probability that the defendant will regain competency within a reasonable period of 

time, in which case the court may extend the period of commitment for an additional 

six months. If the defendant remains incompetent at the expiration of the additional 

six-month peri id, the charges shall be dismissed without prejudice and either civil 

commitment proceedings shall be instituted or the court shall order the release of the 

defendant. If the defendant remains incompetent for five years after the charges have 

been dismissed under this subsection, the defendant may not be charged again for jr.
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offense arising out of the facts alleged in the original charges, except if the original 

charge is a class A felony^ [OR] unclassified felony, or capital felony.

* Sec. 5. AS 12.55.025(1) is amended to read:

(i) Except as provided by AS 12.55.125(a)(3), 12.55.125(k), 12.55.145(d), 

12.55.155(f), and 12.55.165, or in determining if a sentence of death should be 

imposed under AS 12.58, the preponderance of the evidence standard of proof applies 

to sentencing proceedings.

* Sec. 6. AS 12.55.125(a) is amended to read:

(a) A defendant convicted of murder in the first degree shall be sentenced to 

a definite term of imprisonment of at least 20 years but not more than 99 years, or 

shall be sentenced to death. A defendant convicted of murder in the first degree, but 

not sentenced to death, shall be sentenced to a mandatory term of imprisonment of 

99 years when

(1) the defendant is convicted of the murder of a uniformed or 

otherwise clearly identified peace officer, fire fighter, or correctional officer who was 

engaged in the performance of official duties at the time of the murder,

(2) the defendant has been previously convicted of

(A) murder in tM first degree under AS 11.41.100 or former 

AS 11.15.010 or 11.15.020;

(B) murder in the second degree under AS 11.41.110 or former 

AS 11.15.030; or

(C) homicide under the laws of another jurisdiction when the 

offense of which the defendant was convicted contains elements similar to first 

degree murder under AS 11.41.100 or second degree murder under 

AS 11.41.110; or

(3) the court finds by clear and convincing evidence that the defendant 

subjected the murder victim to substantial physical torture.

* Sec. 7. AS 12.55.125(f) is amended to read:

(f) If a defendant is sentenced under (a) or (b) of this section,

(1) imprisonment for the prescribed minimum term may not be 

suspended under AS 12.55.080;

WORK DRAFT WORK DRAFT WORK DRAFT
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(2) imposition of sentence may not be suspended under AS 12.55.085;

(3) imprisonment for the prescribed minimum term may not be 

otherwise reduced^

(4) a sentence of death may not be suspended under AS 12.55.080.

* Sec. 8. AS 12.55.145(a) is amended to read:

(a) For purposes of considering prior convictions in imposing sentence under 

AS 12.55.125(c), (d)(1), (d)(2), (e)(1), (e)(2), or (i)

(1) a prior conviction may not be considered if a period of 10 or more 

years has elapsed between the date of the defendant’s unconditional discharge on the 

immediately preceding offense and commission of the present offense unless the prior 

conviction was for a capital, [AN] unclassified^, or class A felony;

(2) a conviction in this or another jurisdiction of an offense having 

elements similar to those of a felony defined as such under Alaska law at the time the 

offense was committed is considered a prior felony conviction;

(3) two or more convictions arising out of a single, continuous criminal 

episode during which there was no substantial change in the nature of th j  criminal 

objective are considered a single conviction unless the defendant was sentenced to 

consecutive sentences for the crimes; offenses committed while attempting to escape 

or avoid detection or apprehension after the commission of another offense are not part 

of the same criminal episode or objective.

* Sec. 9. AS 12.55.155(f) is amended to read:

(f) Under this section, ii [IF] the state seeks to establish a factor in 

aggravation at sentencing or if the defendant seeks to establish a factor in mitigation 

at sentencing, written notice must be served on the opposing party and filed with the 

court not later than 10 days before the date set for imposition of sentence. Under this 

section, factors [FACTORS] in aggravation and factors in mitigation must be 

established by clear and convincing evidence before the court sitting without a jury. 

All findings must be set out with specificity.

* Sec. 10. AS 12 is amended by adding a new chapter to read:

CHAPTER 58. CAPITAL PUNISHMENT.

ARTICLE 1. IMPOSITION OF SENTENCE.

CSSSHB 162(FIN) -4-
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Sec. 12.58.010. SENTENCING PROCEDURE FOR A CAPITAL FELONY,

(a) If, after a trial by jury, a defendant is convicted of a capital felony, the court shall 

conduct a separate sentencing proceeding before the trial jury as soon as practicable. 

If a jury trial has been waived or if the defendant has pled guilty, the sentencing 

proceeding shall be held before a jury impaneled for the purpose.

(b) During the sentencing proceeding, evidence may be presented as to any 

aggravating or mitigating factor that the court considers to have probative value, 

regardless of the admissibility of the evidence under the rules of evidence. The 

defendant shall have an opportunity to rebut ncarsay evidence that is admitted. The 

state and the defendant or the defendant’s counsel shall be permitted to present oral 

statements. This subsection does not authorize the introduction of evidence in 

violation of the Constitution of the State of Alaska or the Constitution of the United 

States.

(c) After hearing the evidence, the jury shall deliberate and recommend a 

sentence to the court. The recommended sentence must include written findings of 

whether the jury unanimously finds

(1) beyond a reasonable doubt that an aggravating factor or factors exist 

to justify the death sentence;

(2) by a preponderance of the evidence that the aggravating factor or 

factors outweigh any mitigating factors found to exist by a preponderance of the 

evidence; and

(3) that the defendant should be sentenced to death.

Sec. 12.58.020. SENTENCE IMPOSITION FOR CAPITAL FELONY, (a) 

After considering the evidence and the recommended sentence, the court shall enter 

a sentence of death or a term of imprisonment in accordance with AS 12.55.125(a). 

The court may not impose the death sentence unless the jury (1) finds beyond a 

reasonable doubt at least one aggravating factor, (2) finds by a preponderance of the 

evidence that that factor or those factors are not outweighed by any mitigating factors 

found to exist by a preponderance of the evidence, and (3) recommends that the 

defendant be sentenced to death. If the jury findings include an aggravating factor or 

factors that are not outweighed by one or more of the mitigating factors and if the jury

-5- CSSSHB 162(FIN)
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1 recommends a sentence of death, the court shall sentence the defendant to death. If

2 a sentence of death is not recommended by the jury, the court shall sentence the

3 defendant to a term of imprisonment under AS 12.55.125(a).

4 (b) When the court enters a sentence of death, it shall state in writing the

5 jury’s findings of

6 (1) aggravating factors that exist to justify the sentence; and

7 (2) mitigating factors considered but found insufficient to outweigh the

8 aggravating factors.

9 (c) A judgment of conviction for which a sentence of death is imposed is

10 subject to automatic review under AS 12.58.100.

11 Sec. 12.58.030. AGGRAVATING FACTORS. In determining whether to

12 impose a sentence of death, the following aggravating factors may be considered:

13 (1) the defendant’s conduct during the commission of the offense

14 manifested deliberate cruelty to another person in that it involved torture or an

15 aggravated battery;

16 (2) the defendant’s conduct caused the death of two or more persons,

17 other than accomplices;

18 (3) the defendant’s conduct created a risk of imminent physical injury

19 to three or more persons, other than accomplices;

20 (4) the defendant has a prior conviction for a felony that involved the

21 use of violence against a person or for murder under AS 11.41.100 -11.41.110, former

22 AS 11.15.010 or 11.15.030, or the law of another jurisdiction with substantially similar

23 elements;
24 (5) the defendant knowingly directed the conduct constituting the

25 offense at the President of the United States or die governor of this state;

26 (6) the defendant knowingly directed the conduct constituting the

27 offense at an active or former law enforcement officer, prosecuting attorney, fire

28 fighter, judicial officer, or correctional officer during or because of the exercise of

29 official duties;

30 (7) the defendant committed the offense under an agreement that the

31 defendant either pay or be paid for the commission of the offense, or for other
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pecuniary gain;

(8) the defendant was on release under AS 12.30.020 - 12.30.040 for 

another felony charge or conviction having assault as a necessary element;

(9) the defendant was a member of an organized group of five or more 

persons, and the offense was committed to further the criminal objectives of the group.

Sec. 12.58.040. MITIGATING FACTORS. In determining whether to impose 

the death sentence, all mitigating factors shall be considered, including, but not limited 

to, the following:

(1) the defendant committed the offense under a degree of duress, 

coercion, threat, or compulsion that was insufficient to constitute a defense but that 

significantly affected the defendant’s conduct;

(2) the conduct of a youthful defendant was substantially influenced by 

a person more mature than the defendant;

(3) the defendant acted with serious provocation from the victim;

(4) the defendant assisted authorities to detect or apprehend other 

persons who committed the offense with the defendant.

ARTICLE 2. SENTENCE REVIEW.

Sec. 12.58.100. REVIEW OF JUDGMENT OF CONVICTION OF A 

CAPITAL FELONY, (a) A judgment of conviction of a capital felony for which a 

sentence of death is imposed shall automatically be reviewed by the supreme court 

within 60 days after imposition of the sentence. This time limit may be extended by 

the supreme court for good cause.

(b) A review under this section has priority over all other cases ani' the case 

shall be heard in accordance with rules adopted by the supreme court. On review, the 

court shall determine whether

(1) the sentence was imposed under the influence of passion, prejudice,

or other arbitrary factor;

(2) the evidence supports the finding of an aggravating factor under 

AS 12.58.030 and whether the jury has properly considered mitigating factors under 

AS 12.58.040;

(3) the sentence is excessive or disproportionate to the penalty imposed
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in similar cases, considering both the crime and the defendant; and

(4) any other issue that the defendant may raise as a point on appeal.

(c) In its consideration of an automatic appeal under (a) and (b) of this section, 

the supreme court

(1) may not require the defendant to file a nodce of appeal unless the

defendant raises an issue as a point on appeal under (b)(4) of this section;

(2) may not require the defendant to pay a fee;

(3) shall designate the entire record of the proceedings before the

sentencing court as the record on appeal;

(4) shall prepare the transcript of the proceedings for the record on 

appeal at public expense; and

(5) may not require the defendant to submit and file a brief unless the 

defendant raises an issue as a point on appeal under (b)(4) of this section.

Sec. 12.58.110. ISSUANCE OF DEATH WARRANT. If the supreme court 

upholds a judgment of conviction and sentence of death, the court shall issue a death 

warrant that specifies a date of execution. The specified date of execution must be not 

less than 30 days nor more than 60 days after the date of the warrant. The death 

warrant shall be delivered to the commissioner of corrections.

ARTICLE 3. ADMINISTRATION OF THE DEATH PENALTY.

Sec. 12.58.200. ADMINISTRATION OF THE DEATH PENALTY. The 

commissioner shall establish a procedure for the execution of a sentence of death 

ordered by the state supreme court at the time and place legally appointed.

Sec. 12.58.210. EXECUTION UNDER SUPREME COURT DEATH 

WARRANT. After receiving a supreme court warrant issued under AS 12.58.110, the 

commissioner shall specify the time and place of execution.

Sec. 12.58.220. MANNER OF EXECUTION, (a) The punishment of death 

shall be inflicted by continuous, intravenous administration of a lethal dose of sodium 

thiopental until death is pronounced by a licensed physician.

(b) A death sentence shall be carried out within a state correctional facility.

Sec. 12.58.230. RETURN OF DEATH WARRANT. After the execution the 

commissioner shall make a return upon the death warrant showing the time and place

WORK DRAFT WORK DRAFT WORK DRAFT
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in which the defendant was executed.

ARTICLE 4. STAY OF EXECUTION.

Sec. 12.58.300. INCOMPETENCY OR PREGNANCY OF PERSON 

SENTENCED TO DEATH. If, after a sentence of death is imposed, the commissioner 

has reason to believe that the defendant has become incompetent to proceed with the 

execution or that the defendant is pregnar- &£ commissioner shall immediately give 

written notice to the court in which the se n d e e  of death was imposed, the prosecuting 

attorney, and counsel for the defendant. The execution of sentence shall be stayed 

pending further order of the court.

Sec. 12.58.310. EXAMINATION INTO COMPETENCY, (a) On receipt of 

notice under AS 12.58.300 that the defendant is believed to be incompetent, the 

sentencing court shall examine the mental condition of the defendant in the same 

manner as p r i d e d  for examining persons for competency to stand trial under 

AS 12.47.070.

(b) If the sentencing court finds that the defendant is incompetent, the court 

shall immediately certify that finding to the supreme court and the commissioner and 

shall enter an order for commitment in the same manner as provided for commitment 

under AS 12.47.110.

(c) If the sentencing court finds that the defendant is competent, the court shall 

immediately certify the finding to the supreme court and the commissioner. The 

supreme court shall issue and deliver another warrant to the commissioner under 

AS 12.58.110, together with a copy of the certified finding. Unless the sentencing 

court’s finding is appealed in accordance with applicable court rule, the warrant shall 

specify a date of execution that is not less than 30 days nor more than 60 days after 

the date of the warrant.

Sec. 12.58.320. DISPOSITION PENDING PREGNANCY, (a) If the 

defendant is pregnant, the sentencing court shall immediately certify that finding to the 

supreme court and the commissioner. The supreme court shall issue an order staying 

the execution of the sentence of death during the pregnancy.

(b) When the defendant is no longer pregnant, the sentencing court shall 

immediately certify the finding to the supreme court and the commissioner. The
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1 1
supreme court shall issue and deliver another warrant under AS 12.58.110, together

I  2
with a copy of the certified finding. Unless the sentencing court’s finding is appealed

3 under applicable court rule, the warrant shall specify a date of execution not less than

4 30 days nor more than 60 days after the date of the warrant

5 ARTICLE 5. GENERAL PROVISIONS.

6 Sec. 12.58.900. DEFINITIONS. In this chapter,

7 (1) "commissioner" means the commissioner of corrections;

8 (2) "department" means the Department of Corrections.

9 * Sec. 11. AS 22.07.020(a) is amended to read:

10 (a) The court of appeals has appellate jurisdiction in actions and proceedings

11 commenced in the superior court involving:

12 (1) criminal prosecution, except prosecution for a capital felony for

13 which a death sentence is imposed;

14 (2) post-conviction relief;

15 (3) children’s court matters under AS 47.10.010(a)(1), including waiver

16 of children’s court jurisdiction over a minor under AS 47.10;

17 (4) extradition;

18 (5) habeas corpus;

19 (6) probation and parole; and

20 (7) bail.

21 * Sec. 12. AS 22.07.020(b) is amended to read:

22 (b) Except for appeals of a death sentence, the rTHEl court of appeals has

23 jurisdiction to hear appeals of sentences of imprisonment imposed by the superior court

24 on the grounds that the sentence is excessive or too lenient and, in the exercise of this

25 jurisdiction, may modify the sentence as provided by law and the state constitution.

26 * Sec. 13. This Act takes effect June 1, 1995.
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Joe Green 

Cliff Davidson 

Jim Norlund

A great injustice was done this day to the Citizens of 
Alaska. A House Committee voted down reconsideration of the 
death penality. If you were one of those who voted against 
it, how could you? YOU, who were elected to legislate in the 
best interest of the citizens, put the general public in 
jeopardy. Have you no spine???

Last month, my son was murdered. While attempting to earn 
an honest living and unarmed, he was shot in the back of the 
head by a yellow coward. I have not talked to the police but 
I understand from the Media, an adult gave a 'Juvenile a gun 
with the instructions "to pop him" (ray unarmed son),because as 
a juvenial, he would not be held responsible.

Oddly, I don't blame the kid. I blame YOU. You should be
put on the stand as an accomplice to MURDER.

WHEN ANYONE ABOVE THE AGE OF REASON COMMITS A DELIBERATE 
MURDER THEY SHOULD KNOW THEY FACE THE DEATH PENALTY.

You must think Alaska youths are stupid. What do you teach 
all the current grammar and high school students in the State 
by your criminal action??? Look at the number of potential 
killers you are encouraging. Think of all the unsuspecting 
citizens you are putting at risk.

The next.time a similar murder occurs (and it. will, you are 
guaranteeing:it/reinember your complicity in the action. Better 
if you insisv on the Death Plenalty, NOW, but only in obvious
cases. All cases must be reviewed by a judge.

Please show concern for the citizens of this great state. 
Don't YOU be an accomplice to any more-murders.



Death Pena l ty  Tes t imony before the Ju d i c ia r y  Commit tee of the A la ska  Leg i s l a tu re .  
Nov 16, 1993

My name i s  John Havelock. I am a former A t to rney  General of the State .  A f t e r  tha t 
I served as the Direc tor of the Cr imina l Code Rev is ion p ro je c t  tha t  s u c c e s s f u l l y  
rev i sed  A l a s k a ’s c r im ina l  code. I a l so se rved as the D irec to r  of the A la ska  J u s t i c e  
Center and as a Pro fesso r  of J u s t i c e  at  the Un ive r s i ty  of A laska ,  Anchorage fo r  ten 
years.  Foi f i f t e e n  yea r s  I a l so served as a consu l tan t  to the Governor's 
Commiss ion on the Adm in i s t ra t ion  of J u s t i c e .  I have taught,  w r i t t e n  and l i t i g a t e d  
ques t ions of A la ska  cons t i tu t iona l  law.

I wou ld l ike f i r s t  to d i s a s so c ia t e  m yse l f  from those who oppose execu t ions based 
on weakness  of stomach or a misgu ided sense of mercy. I do not be l ie ve  the S ta te  
is  requ ired to show mercy to those who have shown th em se lv e s  to be incapable of 
it. Current law  a l l ow s  the summary execution of persens a t large who are 
be l ieved to pose an immedia te and s u b s tan t ia l  danger to ihe publ ic . I am not 
offended by th i s  law. Neither am I persuaded to oppose the death pena lty by the 
f a c t  tha t some day, a person may be executed who is innocent ot the c r ime charged. 
Every year w e  sentence innocent people to death by f a i l i n g  to adopt or enforce 
s t i f f  s a f e t y  codes in the f i sh ing  and t imber in du s t r i e s ,  to take some obvious 
examples. Innocents have of ten paid the pena l ty  for po l i t i c a l  or economic 
in s t i t u t io n s  s a id  to confer a benef i t .  Nor wou ld I be bothered i f  death w a s  o f fe red 
as an annual option to a conv ic ted fe lon who has no reasonab le  expectancy of ever 
being re le a sed  a l i v e  from impr isonment,  though I have no reason to suppose such a 
proposal has any pub l ic  support .

However, I do not be l ieve tha t the mandatory execution of a person, fo r  whom l i f e  
imprisonment i s  a lw a y s  an a l te rna t iv e ,  is de s i r ab le  under the pa r t i cu la r  
c i rcumstance  of adm in is t ra t ion  of j u s t i c e  in A laska .  Nor do I th ink tha t  i t  is  
poss ib le  to impose execut ions under A r t i c l e  I, 5ection 12 of the A laska 
Const i tu t ion , so I be l ieve  your death pena lt y proposal , a s  framed, i s  dead on 
a r r iva l .  Those who wan t an e l e c t r i c  cha ir  as the pinnac le to our temp le s  of 
ju s t i c e ,  ins tead of the female f igu re  of b l ind j u s t i c e  w i t h  s c a le s ,  need a 
cons t i tu t iona l  amendment.

Let me add re ss  the A la ska  - spec i f i c  i s sue  of d e s i r a b i l i t y  of the death*penalty . 
F i r s t ,  i t  is a f a c t  tha t  the rac ia l  c h a r a c t e r i s t i c s  of those executed i s  a point of 
high in te r e s t  among the general pub l ic ,  p a r t i c u l a r l y  among m ino r i t y  peoples.



H is to r i c a l l y ,  fo r  a l l  but the l a s t  decade or so of th i s  century ,  the death penalty 
w a s  used p r im a r i l y  in the southern s t a t e s  and p r im a r i l y  to execute b lack people 
tha t  comm i t ted  c r im es  aga in s t  wh i te s .  This d i s c r im ina to r y  impact has been 
e l im ina ted  by execu t ing more w h i te s .  However, i t  i s  s t i l l  the case tha t  the race of 
the v i c t im  is  a prime de term inant of execu t ion of the offender .  A lso , b lack  people 
are s t i l l  execu ted d i sp ropor t iona te ly  to the i r  percentage of the to ta l  population, 
but not d i sp ropo r t iona te ly  to the i r  percentage of persons charged w i t h  murder. 
B lack people, in general are d i sp ropor t iona te ly  a higher par t of the c r im in a l l y  
charged populat ion because of the i r  lower economic s t a tu s .

A la ska has never been a part of the southern t rad i t ion  in the race re la t ions .  On the 
contrary , w e  who have l ived for some t ime  in A la ska ,  take some pride in long 
having been a mu l t i- rac ia l  soc ie ty .  No other s t a t e  of the United S ta t e s  has such a 
large Na*' e Amer ican population. Only Hawai i has a s im i l a r  t r ad i t ion  of m u l t i ­
r a c ia l i sm .

It  i s  a lso a f a c t  tha t  s ince  A la ska ' s  Nat ive  Amer icans are d i sp ropor t iona te ly  in the 
economic unde rc la s s ,  they show up in d ispropor t ionate numbers in our prison 
popula*’ ''n Thus i t  i s  s a fe  to p red ic t  th a t  there i s  a cons ide rab le  chance tha t  the 
f i r s t  or second person you s e t  out to execute ,  i f you pass such a law, i s  going to be 
an Inupiat or a Upik or an Athapaskan or a Th l inge t or Haida or an Aleut.

Regard le ss  of whether  a pa r t i cu la r  execut ion i s  seen as fa i r ,  the rac ia l  
characteristics of the person executed will be a featured aspect if we de execute 
a m inor i ty ,  i t  w i l l  exacerbate r a c i sm  in both the w h i t e  and m ino r i t y  populat ion. I t 
w i l l  become a foca l point of the charg ing dec is ion  by the D i s t r i c t  At torney . And 
in c iden ta l ly ,  do not m i s s  the f a c t  tha t  l i f e  and death d i s c r e t io n  s h i f t s ,  under such 
a proposal* f rom the ju d i c i a l  branch to the po l i t i c i an s ,  Th is  has been a problem 
w i t h  a l l  the recent so ca l l ed  r e fo rm s in sentenc ing by r e s t r i c t i n g  j u d i c i a l  
d i s c r e t ion  - the power i s  sh i f t e d  to the execu t i ve  branch f rom  the j u d i c i a l .  But my 
ques t ion w i t h  regard to the death penalty ,  based on p r in c ip le s  of adm in i s t r a t ion  of 
j u s t i c e ,  i s  th is :  does the soc ia l  good in meet ing popular demand for executions , 
outwe igh the prob lems caused by ra i s in g  the leve l of r a c ia l  an imos i t y  in th i s  
s ta te?  I th ink  not.

The i s sue  of j u s t i f i c a t i o n  is a l so ra i s e d  in A r t i c l e  I, Sec t ion 12 of the A la ska 
Cons t i tu t ion .  I am f rank ly  su rp r i s ed  tha t  your l aw ye r s  have not id en t i f ie d  the 
magni tude of the problem. Sect ion 12 s t a t e s ,  "Penal A dm in i s t r a t ion  sha l l  be based

2
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on the p r inc ip le  of re format ion and upon the need for pro tec t ing the publ ic ."  You 
don't re form a person by k i l l in g  him. As for pro tec t ing the pub l ic ,  so long as you 
have l i f e  imprisonment as an option, execution is an exce s s ive  means of pro tec t ing 
the publ ic .

Th is cons t i tu t iona l  prov is ion w a s  adopted a t a t im e  when death pena l t ie s  were  out 
of favor and out of prac t ice .  There i s  nothing in subsequent A la s k a  Supreme Court 
dec is ions in terpre t ing th i s  sec t ion tha t wou ld  lead one to b e l ie ve  tha t  a pena lty 
wh ich exceeded the need to pro tec t the pub l ic  wou ld s tand mus te r  under th i s  
cons t i tu t iona l  provis ion. Leg is la t ion  which r a i s e s  f a l s e  expec ta t ion mere ly  s t i r s  
up and f r u s t r a t e  the publ ic. This le g i s la t io n  o f fe r s  only in ju r y  to the 
adm in is t r a t ion  of j u s t i c e  and I recommend you bury it.

3
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F E B  2  6  1993

T h e  H o n o r a b l e  J e r r y  S a n d e r s  
S t a t e  C a p i t o l  
R o o m  13 
J u n e a u ,  A l a s k a  
998 0 1 -1 1 8 2

D e a r  R e p r e s e n t a t i v e  S a n d e r s ,

W e  u r g e  y o u  t o  c o - s i g n  H B  162  s u p p o r t i n g  t h e  d e a t h  p e n a l t y  i n  A l a s k a .
O u r  t w e n t y - o n e - y e a r - o l d  d a u g h t e r  w a s  m u r d e r e d  b y  h e r  e x - b o y f r i e n d  o n  A u g u s t  5 , 1990. 
H e r  m u r d e r e r ,  A N D R E W  N E L S O N ,  b o u g h t  5 00  r o u n d s  o f  a m m o  t o  p r a c t i c e  w i t h  a n d  
c h e c k e d  o u t  h i s  w e a p o n .  H e  t h e n  d r o v e  a r o u n d  A n c h o r a g e  u n t i l  h e  l o c a t e d  h e r  v e h i c l e .

A f t e r  f l a t t e n i n g  t h e  t i r e  o n  h e r  v e h i c l e  h e  t h e n  h i d  h i m s e l f  i n  t h e  b u s h e s  a w a i t i n g  o u r  
d a u g h t e r  a n d  h e r  f r i e n d .  H e  t h e n  p r o c e e d e d  t o  e m p t y  t h e  p i s t o l  i n t o  h e r  h e a d  a l o n g  w i t h  
w o u n d i n g  h e r  f r i e n d .

T h e  c o u r t  d o c u m e n t s  i n d i c a t e  t h a t  h e r  m u r d e r e r ,  A n d r e w  N e l s o n ,  s t a t e d  t h a t  h e  w o u l d  
g e t  t w e n t y - t h i r t y  (20-30) y e a r s  f o r  c o m m i t t i n g  t h e  c r i m e ;  h e  f e l t  1 w a s  w o r t h  i t .
T h e  c o u r t  p s y c h a r i s t  s a i d  t h a t  A n d r e w  N e l s o n  h a s ; .  n a r c i s t i c  p e r s o n a l i t y .

I f  t h e  S t a t e  o ' / A l a s k a  w o u l d  h a v e  h a d  a  d e a t h  p e n a l t y  f o r  t h i s  t y p e  o f  m u r d e r ,  o u r  
d a u g h t e r ,  S A N D R A  L Y N N  P O G A N Y ,  w o u l d  b e  a l i v e  t o d a y .  I t  c o n t i n u e s  t o  d e v a s t a t e  
t h e  f a m i l y .  W e  k n o w  t h e  e n a c t m e n t  o f  t h i s  b i l l  w o u l d  p r e v e n t  o t h e r  f a m i l i e s  f r o m  g o i n g  
t h r o u g h  t h e  t r a g e d y  w e  h a v e  e x p e r i e n c e d .

P l e a s e  l e t  m e  k n o w  y o u r  p o s i t i o n  o n  H B  1 6 2 ,  w e  a r e  w i l l i n g  t o  g e t  p e t i t i o n s  s i g n e d  a n d  d o  
w h a t e v e r  i s  n e c e s s a r y  t o  g e t  t h i s  b i l l  p a s s e d .

February 23,1993

S i n c e r e l y ,

G a r y ,  L o u i s e  &  S t e v e  P o g a n y  
P a r e n t s  a n d  b r o t h e r  o f  d e c e a s e d  
p h o n e :  6 9 6-2 3 90  
f a x # :  6 9 4 -4 5 57
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Please enter Into the record my testimony to the JO'ryf Cbrnrn.HteS
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committee on , dated  f l j l h  f _____
blil/subject
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DEATH PENALTY

INTRODUCTION

My name is Ted Lemaire. I have lived in Alaska for twenty-six 

years. My wife and I have reared two sons and a daughter here. 

We have found Alaska to be a great place to live. In a quiet 

way, we have tried to be well informed and active in our 

community. When we left the flat-lands of Ohio, our ideas were 

that we were abandoning the over crowded cities and their ever 

increasing crime rates. Thus, we are not happy to see the 

increase in crime that is around about us. For this reason, we 

are urging this legislature to take a very hard, serious look at 

all of the anti-crime bills that have been introduced. One of 

which concerns the introduction of the death penalty, which is 

our purpose for being here today.

Many folks would think that because of an event that occurred on 

August 22, 1991 that I would be in favor of the death penalty. 

There is nothing further from the truth. On that date, my eleven 

year old granddaughter was kidnapped, sexually assaulted, and 

murdered. One week ago, her murderer was sentenced to 114 years 

in jail. Thus ended the hardest twenty-eight months of my life.



Today, as much as is humanly possible, I am at peace with this 

situation. Death is an ugly visitor that visits every home, 

sooner or later. I am not disturbed that death paid us a visit. 

Death is something over which none of us have any control, or at

least very limited amount of control. I could have lost a

granddaughter just as easily by accident or disease. That part,

I have no trouble in reconciling. In some ways, that must be

worse. To see a child suffer two to five years from leukemia 

must be a very devastating experience. The real problem for my 

family was the aspect of crime. As crime becomes more senseless, 

the harder it is to bear.

To say that I am in favor of the death penalty because of Mandy’s 

death is a huge falsehood. For I have been of that persuasion at 

least all of my adult life, and possibly longer.

Crime is a very real problem. My insurance investigator friends 

say there are only two types of people. Those that have had an 

accident. And those that will have an accident. As crime 

becomes more prevalent and violent, the sooner it will reach you, 

not as a legislator, but as a person or as a family. Perhaps not 

directly. Someone close to you will become the primary victim of 

crime. You will be only the secondary victim of crime. I can 

tell you from personal experience, it is not a great position to 

have! It contains nothing but great unbearable agony.



1. THE DEATH PENALTY AS A DETERRENT

The first argument that the opponents of the death penalty use is 

that there is no proof that it is a deterrent to the criminal. 

That statement shows that they fail to understand crime and the 

criminal. One of the basic differences between the criminal and 

the rest of us is that it is impossible to deter the criminal.

They can be slowed-up or be forced to reschedule the event.

Even modern technology does not deter the criminal. He just

finds a new technique. But they will accomplish the planned act.

My granddaughter’s killer is an example of this fact. He stalked 

at least two other girls before he achieved his goal. These two 

girls are alive today only by strange twists of fate. The two 

girls were spared only because a car suddenly appeared on the 

same road. The first girl lived a short distance from the killer 

and knew him by face and name. The second girl lived over 20 

miles away from the killer. She did not know him. This attempt 

was prevented by a passing motorist. He recognized the girl as a 

daughter of a friend. He read panic on her face. When the 

killer left the scene, the motorist questioned what he had seen. 

Since the girl was safe, whatever the problem was, it was then a 

moot qvAfition. The motorist, further, was a neighbor of the 

killer and recognized his vehicle. That would have been adequate 

reason for a normal person to abandon such activities. But it 

did NOT deter the killer. He kept searching for the right 

opportunity.



Have you considered the difference between you and a bank robber? 

The difference is very slight. Both go into a bank and give the 

teller a small piece of paper. Your’s may be a check or a 

deposit slip. Standard commerical paper. The bank robber uses a 

note saying something to the effect of placing all your money in 

the bag. It is not that we never have bad thoughts. The fact is 

we do. The difference between .• s and the criminal is that we can 

be deterred by a host of things. The criminal cannot. He has 

real tenacity. And he will repeat the same act over and over 

again.

A few months ago, we witnessed on TV a confrontation between a 

police officer and a gunman. You will recall this episode that 

occurred near Tudor and MulJoon. The gunman could not be 

deterred by a sizeable contingent of police officers nor their 

weapons. Death means nothing to a criminal. And he was a repeat 

offender.

The death penalty is a very real deterrent to crime to thinking 

people. The criminal may display cunning, craftiness, mechanical 

wizardry, shi«;wdness, and the ability to manipulate people. But 

lack the ability to see how the principles of right and wrong 

applies to them. The real test of deterrent is on the law abider 

and not on the criminal.



One of the reasons that the death penalty deterrent factor cannot 

be tested on the criminal is that it has never been consistently 

practiced. The law must be applied to all that commit the 

specific crimes listed.

If you want to see the criminal mind at work, and the 

impossibility of deterring it, consider two fellows by the names 

of Gustafson and Cheley. Being locked up in prison would not, 

and could not, keep them from continuing their murderous career.

2. CRUEL AND UNUSUAL PUNISHMENT

This is the other favorite argument of the opponent. These words 

are taken from the most important document that man has ever 

written. The death penalty is recognized within this document as 

being proper..

In addition, I think that the opponent has things reversed. It 

is cruel and unusual punishment on the law-abider to let the 

criminal live. This is true for at least three reasons:

A. The effect upon the criminal.

B. The ever present threat of crime.

C. The family of the criminal can have finality over

their loved-one.



A. The effect upon the criminal.

If there was a mad dog loose on Fourth Avenue at this hour, we 

all would know the solution to the problem. It ’ . ast and

simple. I use that illustration in spite of being Known as the 

biggest animal lover anywhere. It is because I have even 

stronger feelings for ray fellow human. That is why I am speaking 

here today.

Dogs and people can both become psychic because of the 

mistreatment that they have received from humans. They both can 

reach a level of psychosis that is totally unacceptable. The

practitioners of the mental health industry are unable to provide

any cures for the criminal. Fancy diagnoses are offered, but no

cures. These diagnoses appear to be a big hinderance to the 

solution of our crime problem.

Since there is no cure, is our only option to warehouse them like 

merchandise on a shelf? That idea is very offensive to me. That 

is definitely cruel beyond words! To lock a person away for such 

long periods and to remove almost all of the usual and basic 

human drives and abilities, for something that will not work, is 

beyond comprehension. Either indefinitely or permanently to lose 

the right to i.aki. a walk, drive a car, select ones friends, or go 

out to dinner is not life. It is only logical that if we are 

going to take away the right to life, or the right to live, take 

it away fully.



Please watch our law enforcement people at work. It is 

astounding the number of times that they come in contact with 

someone that they call by name. When you come in contact with an 

officer, are you immediately recognized? I would doubt it, in 

spite of the regularity that your face appears in a public 

meeting, or is on TV, or in the newspaper.

A name is broadcast on the police radio. Another officer will 

call in giving a more current address, aliases used, names of 

associates, modus operandi, types of weapons carried, contraband 

material frequently transported, where they hang out, or their 

disposition toward violence. This information becomes available 

long before the computer will locate it. This is possible only 

because of the huge number of repeat offenders.

Our beloved country has tried the technique of being nice to our 

criminals. AND IT HAS BLOWN UP IN OUR FACE. I have a retired 

friend. He now enjoys basking in the sunshine year-round. He 

tells how, as a kid, he was always in trouble. Then one day, he 

met a judge who gave the choice of joining the Army or prison.

He chose the Array. After basic training, he was sent to Germany 

as a prison guard. How is that for irony? This prison was

B. The ever present threat of crime.



jointly operated by the US and German governments, along Europeon 

concepts. The nicest thing to be said was that it was not 

operated in the Hilton style like ours. At that point, he made 

the decision that he had seen all of prison life that he 

desired. He became a good and productive law abiding citizen.

Yes, reformation is possible. But I don’t see it as a product of 

our Hilton prisons. Do I want to return to the times of Devil’s 

Island? No, that is cruel and unusual punishment. There is a 

big gap between the two ideas that can be profitably used.

Recycling is a present day topic. However, the recycling of our 

prisoners must stop. We are running criminals in, and out, and 

back in again to prison time after time. Repeat offenders, even 

of so called minor offenses, must be dealt with firmly. I am 

tempted to say harshly. I would not object to seeing the death 

penalty applied to those that refuse to be reformable. Crime has

become a way of life to them, and the death penalty is the only

way to break the habit of crime.

C. The effect upon the criminal’s family.

I know that as a parent I cannot live my children’s life. They 

must make many decisions for themselves. The consequences of 

these decisions will be theirs. I am proud that in the main, the

decisions of my children have been good ones.



As a parent, I do no^ know how I would react upon my child being 

accused of committing a crime. Worse, if that child was found 

guilty and was sentenced. I was taught as a child never to bring 

embarrassment to the family name. Usually when a police car came 

to our neighborhood, it was to notify the next of kin of a 

death. For a police car to be there for some other reason would 

bring down the scorn of the neighbors. I did not live in Podunk 

Center. It was in the big city of Detroit, Michigan. For some 

reason those ideas seem to have been forgotten in 1993.

For the families of those convicted of crime, this must be a 

horrendous event. A prison must be absolutely the last place 

that they would want their child. They must worry about the 

safety, the associates being cultivated, and the things being 

learned by their kid while in prison. Present day experience 

shows that is a justifiable cause to worry.

Parents would have to. worry about if and when they would be 

released and what is the possibly of repeat offenses. I once 

worked with a lady that had a close relative that was serving 

time. He was a repeat offender. His record was that sixteen 

years of his thirty-two years was spent behind bars. I was not 

aware of this situation until one day that I noticed her highly 

visible nervous condition. This was not her normal conduct. She 

did not want him loose. In less than thirty days after his 

release, he committed another major crime that resulted in the 

loss of a life.



Is it reasonable to think that a parent will forget their own 

flesh and blood? Involuntarily, they will carry the stigma until 

their dying day. It would seem to me that the death penalty 

would help to remove the stigma. This would be a way that the 

parents could achieve finality with the deed or deeds of their 

child. They certainly would have to be relieved that he could 

not cause any additional pain or death. One of the important 

facets of the grief process is to be able to find finality.

What would the friends or other relatives say to the parents 

during the incarceration? Would they ask about his well being? 

Perhaps, it be easier to ignore the subject. Whatever is their 

position, it will cause the parents pain.

Do I think House Bill 162 will accomplish my desired, and most 

Alaskan, goals? Yes. I do. I know that this law can do nothing 

for my Mandy. Statisticans may claimed that I should escape from 

further personal involvement with serious crime. Fine, but you 

are still exposed. The next victim can be anybody.

We are guaranteed by the Constitution, and the Bill of Rights, 

not only the right to life, but also the pursuit of happiness.

I am here to tell you that when you become a crime victim, you 

are deprived of those rights. The primary crime victim loses his



life, or the desire to continue it. The secondary crime victim 

loses the desire to pursue happiness. This is because there is 

no basis to believe that happiness is possible. Christmas loses 

it appeal. The same is true with birthdays and anniversaries.

The interest in hobbies are replaced with the desire to sit and 

brood. It results in the deterioration of all of the 

relationships that you hold dear.

The biggest problem that I see in the use of the death penalty is 

the legal hassles generated. I personally get so fed-up with all 

of the appeals filed. The large bulk of them are not based on 

law, facts, evidence, or simple right or wrong. The action is 

based on wild emotion. A very unstable commodity at best. Our 

legal system is breaking down by weight of the frivolous suits 

and appeals. Only one way to put an end to this. Penalize the 

attorney that filed it. Get him in the pocketbook, royally.

That will catch his attention.

I urge the passage of this House Bill 162. It will enhance all 

of our lives. It is a very reasonable and effective process.

Thank you.



THOM H1BPSHMAN
Investigator 

P.O. Box 384 
Sterling. Ak. 99672 

(907)262-3287 1-800-478-3289

11-18-93

B R I A N  P O R T E R
7 1 6  4 t h  A v e n u e ,  S u i t e  6 40
A n c h o r a g e ,  A K .  9 9501-2133

D e a r  M r .  P o r t e r ,

I d o  n o t  k n o w  i f  y o u  r e m e m b e r  m e .  I a m  t h e  s o n  o f  E a r l  H i b p s h m a n  a n d  I h a v e  k n o w n  y o u  f o r  
m a n y  y e a r s .

S i n c e  I h a v e  s e e n  y o u r  n a m e  i n  t h e  A n c h o r a g e  p a p e r s  l a t e l y ,  c o n c e r n i n g  t h e  p r o p o s e d  b i l l s  
a d v o c a t i n g  t h e  e x e c u t i o n  o f  p e r s o n s  t h a t  w o u l d  c o m m i t  c e r t a i n  t y i  a s  o f  c r i m e s ,  I w i s h  t o  p o i n t  
o u t  t o  y o u  s o m e  t h i n g s  t h a t  a r e  o f  g r e a t  c o n c e r n  t o  m e .

T h e r e  a r e  f e w  t h a t  t h i n k  h i g h e r  o f  l a w  e n f o r c e m e n t  o f f i c e r s  t h a n  I d o .  M y  h i s t o r y ,  a s  y o u  k n o w ,  i s  
o n e  o f  k n o w i n g  a n d  s o c i a l l y  e n g a g i n g  w i t h  p o l i c e  o f f i c e r s .  P o l i c e m e n  a n d  p o l i c e w o m e n  a r e  a s  
m u c h  a  p a r t  o f  m y  p a s t  a s  a n y t h i n g  e l s e .  P  , o ,  I c o m m o n l y  w o r k  t o  d e f e n d  p o l i c e  o f f i c e r s  a n d  
t h e i r  d e p a r t m e n t s  a n d  d e t a c h m e n t s  w h e n  t h e y  a r e  s u e d  f o r  d e a d l y  f o r c e ,  e t c .  B e c a u s e  o f  m y  
a t t i t u d e  t o w a r d  p o l i c e  o f f i c e r s ,  I h o p e  t h a t  y o u  w i l l  b e  a b l e  t o  o p e n - m i n d e d l y  c o n s i d e r  w h a t  I a m  
a b o u t  t o  s a y  t o  y o u .

I t  i s  t r u e  t h a t  a n y o n e  t h a t  c o m m i t s  t h e  c r i m e  o f  h o m i c i d e  a g a i n s t  a  p o l i c e  o f f i c e r  s h o u l d  s u f f e r  
t h e  g r e a t e s t  p u n i s h m e n t .  I a m  f u l l y  i n  a g r e e m e n t  w i t h  c a p i t a l  p u n i s h m e n t  a n d  I h a v e  b e e n  f o r  a s  
l o n g  a s  I c a n  r e c a l l .  Y e t  y o u  a r e  n o t  c o r r e c t  i n  d e c i d i n g  t h a t  t h o s e  t h a t  c o m m i t  c e r t a i n  t y p e s  o f  
h o m i c i d e  a r e  a n y  m o r e  d e s e r v i n g  o f  c a p i t a l  p u n i s h m e n t  t h a n  t h o s e  t h a t  c o m m i t  o t h e r  t y p e s  o f  
m u r d e r .

I f  a  p o l i c e  o f f i c e r  i s  w o r k i n g  i n  h i s  o r  h e r  l i n e  o f  d u t y  a n d  b e c o m e s  t h e  v i c t i m  o f  a  h o m i c i d e ,  i s  h e  
o r  s h e  m o r e  s p e c i a l  t h a n  a  t a x i  d r i v e r ,  a  p r o s t i t u t e ,  a  g r o c e r y  c l e r k ,  a  f i r e m a n ,  a  s c h o o l  t e a c h e r ,  
a n  i n s u r a n c e  f r a u d  i n v e s t i g a t o r ,  e t c . ?  W h y  w o u l d  w e  c o n s i d e r  t h e  c r i m e  o f  k i l l i n g  a  p o l i c e m a n  
m o r e  s e r i o u s  t h a n  t h e  c r i m e  o f  k i l l i n g  a n y o n e  e l s e ?

A n y o n e  t h a t  I h a v e  t a l k e d  t o  a b o u t  t h i s ,  a n d  t h e r e  a r e  m a n y ,  a g r e e  w i t h  m e  t h a t  t h i s  i s  p u r e l y  a  
s p e c i a l  i n t e r e s t  l a w  t h a t  y o u  a r e  p r o p o s i n g .  T h e  p o l i c e  o f f i c e r s  a s s o c i a t i o n s  ( w h i c h  h a v e  
w r o n g f u l l y  b e c o m e  p o l i t i c a l  l o b b y  g r o u p s  w o r k i n g  t o  c r e a t e  l a w s ,  i n s t e a d  o f  w o r k i n g  t o  e n f o r c e  
t h e m  a s  t h e  p e o p l e  c o m m a n d )  h a v e  m o r e  m o n e y  a n d  m a n  p o w e r  t h a n  t h e  a v e r a g e  c i t i z e n .  I 
h a v e  f o u n d  n o  o n e  t h a t  d o e s  n o t  f e e l  t h i s  w a y ,  w i t h  t h e  e x c e p t i o n  o f  s o m e  p o l i c e  o f f i c e r s .

S o m e  o f  t h e  p o l i c e  o f f i c e r s  t h a t  I h a v e  t a l k e d  t o  a b o u t  t h i s  s a y  t h a t  t h i s  i s  a  s t e p  i n  t h e  r i g h t  
d i r e c t i o n .  T h a t  i s  a  n a i i v e  s t a t e m e n t .  I t  i s  a  s l a p  i o n  t h e  f a c e  t o  s o m e  o f  t h e  c o m m o n  m e n  a n d  
w o m e n  i n  o u r s t a ’ e .

I h a v e  n o t  w r i t t e n  t h i s  l e t t e r  t o  o f f e n d  y o u .  I s t r e s s  t o  y o u  t h a t  y o u  a r e  c o r r e c t  i n  p v  n l n g  f o r  a  
c a p i t a l  p u n i s h m e n t  b i l l .  W e  n e e d  s o m e  s o r t  o f  s e r i o u s  d e t e r e n t  t o  t h w a r t  t h e  k i l l i n g s  o f  i n n o c e n t  
p e r s o n s  i n  o u r  s t a t e .  Y e t  y o u  a n d  t h e  p o l i t i c a l  l o b b y i s t s  t h a t  a r e  p u s h i n g  t h e s e  b i l l s  a r e  m a k i n g  a  
s e r i o u s  m i s t a k e  b e c a u s e  y o u  a r e  o f f e n d i n g  t h o s e  t h a t  a r e  n o t  l a w  e n f o r c e m e n t  p e r s o n n e l .  T h e  
p u b l i c  s e e s  t h i s  b i l l  a s  n o t h i n g  m o r e  t h a n  a  p r o p o s a l  b r o u g h t  b y  t h o s e  t h a t  h a v e  t h e  p o w e r  a n d
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the money, with no consideration for the common individual. This bill is wrong and should be 
stopped in its present form.

The days of the public seeing the policeman as a hero and protector of good are gone. It is my 
personal opinion that the labor unions that invaded the police departments have caused too high 
of wages. This has resulted in persons wishing to become police officers because of salaries, 
instead of taking the job because of a desire for intrigue, and a wish to serve the people. The 
public is outraged at the mistakes that have been made over the years by some of the officers 
around the state, and at the manner in which those incidents have been handled by the police 
department administrators. I have been active in defending against some of the litigations that 
were brought because of some of those mistakes. Because of my background and my career in 
defending departments and officers, I must say that what you are trying to do will only serve to 
further alienate the public from the police officers in our state.

While the opinions that I am about to express are not my own, I feel that you should know about 
them, if you do not already.

Many of the public see that the police are better armed than they (the public), and the public 
does not trust the common Dolice officer because of this.

The public does not feel that the common police officer is more honest than the average citizen.

The public feels that the average policeman (state troopers and A.P.D.especially) is grossly 
overpaid.

There are currently many persons that feel that, if they are the victim of a serious crime, they will 
simply handle the matter themselves, rather than trust their situation to a policeman.

There are many in the public that see a policeman wearing a bullet-proof vest, driving a 
government automobile, equipped with a shotgun, connected to other officers with a radio, etc. 
and are in no more danger at work than a commercial fisherman or those in other professions. 
When the seemingly outrageous salaries of A.P.D. and the troopers are brought into 
consideration, the result is a common person seeing a policeman as an over protected man or 
woman that makes too much money for the services they render, and that cannot be trusted 
because of these things.

These are some of the reasons that people are rude to police officers or simply disregard what 
an officer says or does. This is a serious problem that is growing each day and the bill that you 
are proposing is only making the situation worse.

I feel that we are rapidly moving toward social upheaval. Respect is something that is not as 
common as it used to be. The crime rate is through the roof. The public attitude toward police 
officers is growing worse. The bill that you are proposing, while obviously well-intended, will 
cause even more social unrest because it is appearing to the public that police officers feel that 
they are above those that they are sworn to protect and to serve, and that this bill says that it is a 
more serious crime to kill an officer in the line of duty than it is to kill anyone else while they are 
at work.

I feel that you would be more correct to propose a bill that states that anyone that is convicted of 
1st degree murder should suffer execution. Period. It should not matter whether the punishment 
takes the form of lethal injection, hanging, firing squad, or anything else. The only thing that 
should matter is that the person purposely killed another human being without justification. There 
should be no more criteria involved.

There are those that say that the killing of a police officer is more serious because the policeman 
is an agent of the government and therefore killing him or her is to attack our government and



society as a whole. True, a policeman, doing his duty, is a representative of the good of the 
society. Yet that does not mean that he or she is better or more important than the rest of society 
and that the the killing of that officer is a more serious crime. The police officer is an important 
part of our social structure. Yet he is no more important than the common lay person.
It is not my intent to attack what you are trying to do because I agree that cop killers are the 
lowest of our society. Yet is a cop killer lower than a baby killer, one that assasinates for hire, 
one that dissects prostitutes, one that robs and kills the owner of a liquor store, or anyone else in 
our state?

Please consider what you are proposing. This bill is causing outrage in the middle class of our 
state and it should not be made into law until the wording includes captial punishment for the 
killers of any innocent person, not just police officers and those that have been tortured, etc.

Sincerely,

THOM HIBPSHMAN
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ALASKANS AGAIN ST THE DEATH PENALTY - STATEMENT Or PURPOSE

Alaskans Against the Death Penalty (AADPj it a coalition ol organizations and Individuate who have joined together to oppose 
House B31162 and Senate Bill 127. If adopted, those bills will permit the death penalty In Alaska.

Wo oppose the death penalty for numerous and diverse reasons; the organizations and individuals which make up this group 

represent a broad range ol viewpoints about why the death penalty legislation should be defeated. These reasons Include:

CONCERN ABOUT COST. Executions have proven far more expensive than putting murderers In JaH tor life. Establishing a 

death penalty In Alaska wiB cost more than $21 million dollars in tf» first Iour years. Maintaining a death penalty system will 
continue to require tens of millions of doUare each year. These vast expenditure* will do very little to mcreeae pubtia safety and 
are unwarranted in times of declining oil revenues.

CONCERN ABOUT CRIME. The death penalty does not deter murderers. Instead, It will dived resources from effective crime 

prevention programs and law enforcement efforts that could actually reduce the crime rate in our state. Our criminal justice 
system shculd focus on preventing the tragedy of violent crime; the death penalty accomplishes nothing to wants this end.

CONCERN ABOUT FAIRNESS, Studies repeatedly stow that mdal prejudice and poverty often dtfluence sentencing. Our 
nsflotfa death rows havs always held a disproportionately large population of Alritan-Amtricens. In Meeks, Naska Nslves 
comprise a disproportionately large segment of the Jail population, and would likely receive a dteproperffcnate number of death 
sentence i Indigent people who cannot afford highly exiled trial lawyers are also more likely to end up on death row. Additionally, 
nothing in the proposed bills woutt bar the execution of persons with mental IDneee or mental retardation, or mtaut who may not 
comprehend the magnitude of their crimes, Implementing a death penalty under these tiroumstances would run counter to 

fundamental concepts of justice and faimeaa.

CONCERN ABOUT MISTAKES. Every year, news reports are published about innocent peopio who we:u convicted and sen­
tenced to death for crimes they did not oommiL Mistaken identification, perjury, prejudice and governmental misconduct have 
oach contributed to erroneous convfctions. (n the past twemy yeera aJone, 48 ocnvictod pereons havs been released from death 
rows in the U.S. because of weti-estabftsfced innooertoe.

CONCERN ABOUT BETTER ALTERNATIVES. Nationwide, polls show that most people prefer alternatives to the death pen­
alty, such aa sentencing murderers to Ufa in prison without the possibility of parole for at least 25 years and requiring that 

restitution payments be made over time by the prisoner to the victim's fam5y, Increasingly, people are recognizing that we c*n gat 

'tough on crime1 without the death penalty.

We believe that our tallow Alaskans, if informed about the realities associated with the imposition ot the dealt penalty, will join us 
In opposing House B.H 182 and Senate BIU127. W e  encourage you to join the efforts of tho coalition by voting your objections 

to the death penalty, volunteering your time, or offering your financial support Please tael free to call us If you have questions. 

We invite ail Inquiries and interest.

ALASKANS AGAINST THE DEATH PENALTY 
P.O. BOX 202286
ANCHORAGE, ALASKA 98620-2296 

(907)258-2296

A lo * a r»  Agalrut 1ho D eath  Penalty * P.O. Bc« 202296 • Anchorage, A la ika  99620-5296 • Tel. 902-258-2296 • Fcoc 907-256-0286 
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M U R D ER
ConliriuSd from Pigo 1

whatever Sunk? hart to endure."
So lodny. when .larger hears 

(irop lt ta lk o f warning revenge, 
hlic unflrnttnnds perfect h\

llo i don't expert her to narer.
A torturous In lernal rsinu'ijle tn 

rrrn n rile  h rr urge for revenge 
• With her religious Ix lU -ls Ictl Jr ,t i­

ger cerlo in of one Dung; rtw U iy  
inusi resolve Its problem* tltmuoh 
somelhinR o ilie r than violence.

W hich la why Joeyt r w ill be 
purl ol (lie  Journey 011 mpe.

" I know people th in k t ills  indy 
IB off Ih c w a ll,' s lit  salrt. "O r they 
th in k — and tins rcntly h u rls ml* 
so —  they Ih in k  I must not really 
h»ve loved my Jliile  g irt."

But that couldn't be fu rth e r 
from the tru th . Because Jaeger's 
opposition, ultim ately, wns horn of 
(we.

"I argued and argued w ith God 
and reaUy had a w restling m alch. 
I pave Cod perm ission to change 
my heart."

FJret. thou^ i, would come a test 
— aganUtng and heartbreaking.

W ithin days of the disappear* 
a nee. police received a ca ll from 
the kidnapper offering lo  ex­
change Sucte for $ nnaom . Other 
calla would fallow , but the siwpvct 
could never detide how to make 
the exchange.

The fam ily's hope* rose and ftfl 
a s reports o f possible sw spet's and 
tip s surfaced, then fla iled .

During that tim e. Jaeger leek 
an unusual step.

1  began to pray for him every 
day. which In itia lly  w as the last 
thing 1 fe ll like  doing," she said .

1  worked Itard lo diactpltne my­
se lf, lo rem ind m yself thla man 
was a son of God. even If  he 
hodn'l behaved like  one.”

Then, a fter a vrtre aervlce story 
abcut Suae'* disappearance ap­
peared a .day before (hi- a iw -yrar 
n 0 fit verso ry , lhe kidnapper ruhctl 
again.

"It became dear h r iv a i ra ilin g  
to taunt me." danger aaid. “Hut m 
ip ile  of the fa rt he was being very 
smug and ve jy  ntny. lo my own 
smaaemeM, I realised that 1 was 
feeling genuine concern and com­
passion far him

Thai concern atunned the kid ­
napper. He broke (town and wept 
and the iwo began o eonversaUon 
that would Lust an hour.

Jaeger flooded him  w lih  ques­
tions about her daughter: *llew  
are yon keeping Iter? la she getting 
any educaiiurr? I low are yon fixing  
her how'/ What kind  of clothes is  
she wearing.’"

The ca ll provided Investigators 
w ith gome much-needed clues. 
Coupled w ith other Inform al inn —- 
and details •’ leaned from another 
ca ll to Jaeger — police arrested a 
25-year-old man named David 
M rlrtw fer nearly three month* la t­
er.

‘Journey’ lo abolish death penalty 
starts at prison, ends at Stetehouse

Star Staff Rapore
"Journey of Hope . . .  from 

Violence lo llra lln g " Is  the ere- 
lit inn nf Murder V ictim s' Fam­
ilie s fur HeccnellioUon, several 
otticr r jiik in a l groups and Am- 
m-sty International.

The journty w ill begin w ith a 
ro ily at the Indiana State P ris­
on In  Michigan City on June S . 
tt w ilt conclude two weeks la le r 
w ith a ro ily at the Indiana 
Women's Prison sod a march 
Id the state Capitol.

In  between. It w ill make 
sropft nr ■ number o f etna In 
In d ia n a  and su rro u n d in g  
sta les.

Here f i  the full "Journey of 
Hope" Itinerary:

June 3 : March and ra lly at 
t in  Irtdfonn State Prison. M lchl- 
fĵ .n C ity, 

th in s 7 i Cary and Hammond.

i tin

lr

Juoe G: South Dend and 
M lshnwak*.

Jw ac Sh E lkh art and Goshen.
Jo ns lOr Lafayette.
Jane 111 Fori Wayne.Jane 12: Chicago.
Jana H i Dloomtogion.
J u t  ifrt Richmond, rod., 

and Dnyiun. Ohio.
June lffc Evansville .
Jane 27; Lou isville . Ky,
J u t  IS t MetDng at Chris* 

tlan Theological Sem inary, In- 
dIanspolis. ) p.m .. and at Mar­
tin U nJvtrttly , 7:30 D,m.

June 19t March from the In ­
diana Women's Prison to the 
state Capital at 10 a.m . Closing 
and concert a t lh e  United Auto 
Workers Hall. 6204 East 30th 
Street.

For Information about specif­
ic events In each City, ca ll the 
Journey of Hope otflet a t (218J 
382-7751.

A  search at an abandoned Mon­
tana ranch turned up a  ehUfcng 
hint of A it leW Hite, however, part 
of a  backbone experts believed 
came /nan a young female ch ild .

Later. Uetrheftr admitted he 
had k ilc d  Su ite  about a waex 
a fter he'd taken her.

Bvtn to, Jaeger aaid she had no 
Interest in  ravings. She wanted 
Metrhofar treated, not rxacu ltd .

T o  have him kJJkd  in  Susie 's 
name would he In  violate the good­
ness. 'he sweetness and beauty of 
who Su ite  w as." her mothsr rea­
soned.

Melrhot'er accepted an o ffer 
from federal authorities lo plead 
gu ilty In  exchange for Ufs Im pris­
onment. Pour hour* la te r, though, 
lic  committed sutctde.

"It was not what I wanted for 
h im ." Jaeger said , "tt was another 
terrib le blow,”

S ince her d iu g h ie r'i death, 
Ja rye r has met many parents who 
have lost chlUlren to scto of vto- Irnce,

And she has asan the efTecta of 
keeping a vtndlcthre m lrtd-ari.

"W h ile  I'Ye been (here and 
know it  It  a normal, valid  human 
response, I also know we hare to 
get beyond th a f." Jaetfer SlW .

"I'm  nek saying you forgive and 
ftirge l. because you never forget."

And she ccrla ln ly  doeanT be- 
llrv r  people who commit vfolent 
crim es should be pul back on the 
street.

Hut Jaeger rejects the not ton 
D ia l pu lling k ille rs to death fa a 
measure or Just tee for (heir v ic ­
tim s' fam ilies.

"There  a re ." she satd, "no  
amount o f reraftatory deaths that 
w ill rom prfwaie for the loaa of our 
loved ones."

A cisaoge o f heart
Bkt Pelke la a  steel werkar in  

Portage who hadn't g iven the 
ttealh penalty a second thought.

Until IM S .
Thaf was the year h it 78-ymn- 

otd grandmother —  Ruth P tlkc  of 
Care —  was hasten and slabbed 
to death by a group of g r i t  who 
knocked on her door requesting 
Bible teaanna.

A iS-yeor-old girl named Paula 
Cooper was arrested and charged 
aa the r1ng,eeder,

At the time, EB1J Pefke wanted 
nothing lass than her death.

"My thoughts were, they were 
handing out the death penalty for 
serious crim es end I f  she didn't 
get tt. It would devalue lh e  life  o f 
my gmndmolher." PeJke said .

He thought h is prayers h*d 
been answered w h in  the teen- 
agar was convicted and sentenced 

I to die.
I Four months later, he had a 
, change of heart.

Person s i trouble* had act Peike 
thinking about h it life , Ms grand­
mother's life  and her death.

He pictured (ears running down 
hla grandmother's face —  tears 
he bettered coukl stem only from 

( to rt and ttanpaaM xt she fr it  for 
her young assa ilan t, now sating 
alone In a jo tl ce ll.

Convinced that hta grandmoth­
er would want a  fam ily member to 
spcuk out against Cooper's execu­
tion. PrJke became active In the 
atHHtauh penally movement. He 
partldpsied In  protest m arttoa In  
Florida in  I MO and in Team h i 
189).

During the Texaa m arch. Pelh'i 
suggested a march be Arid In Jndi 

.ana and that Murder V tetlm *' 
Fsm ill** for R irenelltatltm  —  nn

whose boitrd lie  serve* — should 
be Hs sponsor.

The Indtiinn event Is expected 
to be one nl the larfifctt! anu-dsnlh 
penalty events m rcvciu years, 
d rau d iij participant* from ncroas 
lhe country.

"Murder is a horrible crim e." 
Pelke in sist ed. "But there has to 
be some other way lim n the death 
penalty.''

P a in fu l cM d b o o d  m em ories 
. When Sam  Sheppard ta lk s  
about executions, ch ild iirexl pain 
from long »#> s t ill seepo through.

In  1934. h it father, Hr Sam 
Slwippard, wvs n 30-yrar-ofd su r­
geon who owned a Dutch Cotoatol 
home In  suburban Cleveland, a 
sporty Jaguar and a Lincoln Con- 
tlhental convertible.

Hla mother, M arilyn Sheppard, 
wot 31 and four month* preg­
nant .

Life , in  shorl. «a»  good.
Cut In July of thot year. Shep­

pard's world was turned ufaklc 
down.

"My mother wt t  murdered 
when I waa 7 yaara old. W ithin 
five lo s ix  monllie (of lhe munterj. 
the Store o f Oho asked the Ju ry  to 
execute my father for a crim e he 
d kkrt commit," Stoppard tatd.

"So my view tat 1 lived throu($i 
lhe trauma of a murdered parent 
arid then waa le m ria d  by lhe 
t it le  w ith the threat of the o c  .u> 
Don of my father." said Sheppard, 
also a board member of Murder 
V lcllm a' Fam lUrs for Reeneieiila- 
llo il.

A Jury ultim ately found the r i­
der Sheppard guilty o f second-de­
gree mtwder. itm aad of first-de­
gree, w h ich  m eant the deaih 
penalty could not be Imposed.

Sv#nlu»Uy. Sheppard won a 
new tr ia l and waa exonerated In 
1966. He died four years after 
being released from prison.

K tt son M ill ahuddera a l Lhe 
thought o f w lia t could have hap­
pened.

7 know that i f  they had con­
victed him  of ftr*t-«kgrre murder 
end executed him wHhIn s ix  to 16 
months, which lh *y  were doing In 
those days. I would not to  a llvs.

*1 eeukf not have withstood an­
other trauma of that magnitude In 
my life  *

L ike  Pelke and Jaegtr, Shep­
pard believes violence —  whether 
Jn the form Of guns on ih s  street 
or eke tric chair* In  Mate peniien- 
Dartre —  la not the solution lo 
vtotem crim e.

" I sincerely b rllevr tt hurt* peo­
ple more, pftrticuteely the ch il­
dren," said Shrppaid. who Hves in  
Cambricty-. Mass.

*1 want to high school In  Indi­
ana. to Culver M ilitary Aeademy. I 
know first-hand that paopkr In  In­
diana are decent, aolld people," to  
said.

"1 th ink If  they are exposed lo 
:hc (ru th , they w ill be able to 
decide for themseWre." >
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3 who have been touched by murdei 

unite in stand against death penalty
Mm "a • .

Love-filled memories 
fstionger than a  d e s ire  
To bring about revenge.

______________
>-r ' &y Rob Schnaider
T  SWRSWFV«rn£R
- .M ar ie tta  J a e g e r  w a s  a m om . Bill 

. tdfcc w a a  a  s te e l w o rk e r , a n d  S am  
^ foeppard w a s  a  7-year*old boy 
3 J th o u t a  c a re  In th e  w o r ld , 
^ t i r i n g  In  d if fe re n t p a r t s  o f th e  

^DoOntry. c h a n c e s  a re  th e ir  p a th s  
C neve r w o u ld  h a v e  c ro sse d . 
j ^ B u t  m u rd e r  h a s  b ro u gh t th em  
j to g e th e r. Jn d ifTeren t l im e s  and 
.■ juices, e a ch  lo s t  fa m ily  m em be rs  
r  Ip ;c r im e s  o f  s tu n n in g  v fc to u su e sa . 

T i l t s  w ee k , a l l  th re e  w il l Jou rney  
In d ia n a  to  ta k e  p a r t In  a  sta te-  

- w id e  d em o n s tra t io n  —  a  two- 
£ .W eek "Jo u rn e y  o f Hope."* spon- 
T flo re d , In  p e r t , b y  th e  fa m ilie s  o f  
->nimir<Jer v ic t im s .

A n d  th ey , a lo n g  w ith  m em bere  
- h r o th e r  o rg a n iz a t io n s  p a r t Id pa t- 
i f ig  in  th e  e v e n t , h a v e  a  m ost

Marietta
J a e g e r
conquered 
her rage by 
preying for 
her
daughter’s
killer.

a s to n is h in g  goa l:
A n  en d  to  th e  d e a th  p e n a lty .
A s k  M a r ie t ta  J a e g e r , a n d  s h e  

w)D te ll y o u  a b o u t a n g e r .
It o ve r f lo w ed  w ith in  h e r  one 

J u n e  d a y  In  1073.
H er 7-year-otd d a u g h te r . S u s ie , 

h a d  b e e n  m is s in g  fo r  d a y s , k i d ­
n apped  from  h e r  te n t in  a  M on ­
ta n a  c am p g ro un d .

T h e  FB I. lo c a l a u th o r it ie s  a n d  
v o lu n te e r s  h a d  com bed  th e  a re a  
• o rc lu e s . B u t th e y  ro und  n o th in g .

F in a l ly ,  th e  se a rch e r*  tu rn e d  
th e ir  a t te n t io n  to a  r iv e r  th a t  ra n  
n e x t *hr. c am p g ro u n d , d ra g g in g  
I t  fo r rJgne ui th e  g ir l ’s  bo dy .

“T h e  bo a t w o u ld  m ove  a n d  it  
w o u ld  stop . E v e ry  t im e  lt  w o u k l 
s to p , m y  h e a r t  w o u ld  s to p  b e c a u se  
1 w a s  so  a f r a id  th e y  w o u ld  f in d  
S u s ie .” J a e g e r s a id .

A s  s h e  w a tc h e d . I t  b e g a n  to  
d aw n  on J a e g e r th a t  s h e  m igh t 
n e v e r  se e  h e r  d a u g h te r  ag a in .

A n d  th e  a n g e r b egan  to  w e lt u p  
in s id e  h e r .

" F in a lly . 1 J u s t  co u ld n 't keep  It 
s q u e lch e d  an ym o re ."  JaegCT sa id . 
H e r im ag e  o f  h o ra e lf a s  a “p o d  
C a th o lic  g ir l” b egan  to  c ra c k .

B y  th e  Ume s h e  w en t to o cd  
t h a t  n ig h t , s h e  co u ld  b a r e ly  co n ­
ta in  h e r  rage.

“J s a id  to m y  h u s b a n d  . . .  "I 
co u ld  k i l l h im ,’ "  s a id  J a e g e r , w ho  
n ow  li v e s  in  D e tro it. "1 m ean t It 
w ith  e ve ry  f ib e r  o f  m y  be in g . I'm  
s u r e  t co u ld  h a v e  don e i t  w ith  m y  
b a r e  h a n d s  a n d  a  sm ile  on  m y  
fa ce .

"1 f r i t  I t  w a s  a  m a t lc r  o f  Ju s tice , 
th a t  h e  n eeded  to  p ay  fo r w h a t w e 
h a d  a lre a d y  gone th ro u g h  a n d  fo r
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KA G D A LK N O  R O S E - A V IL A

M A G D A LEN D  R O S E - A V IL A  i s  t h e  W e s t e r n  R e g i o n a l  D i r e c t o r  o f  A m n e s t y  
I n t e r n a t i o n a l  U S A  i n  L o s  A n g e l e s ,  C a l i f o r n i a .  A m n e s t y  
I n t e r n a t i o n a l  [ A I ]  i s  a n  i n d e p e n d e n t  w o r l d w i d e  m o v e m e n t  w o r k i n g  
i m p a r t i a l l y  f o r  t h e  r e l e a s e  o f  a l l  p r i s o n e r s  o f  c o n s c i e n c e ,  f a i r  
a n d  p r o m p t  t r i a l s  f o r  p o l i t i c a l  p r i s o n e r s ,  a n d  a n  e n d  t o  t o r t u r e  
a n d  e x e c u t i o n s .  A I  r e c e i v e d  t h e  N o b a l  P e a c e  P r i z e  i n  1977 f o r  i t s  
w o r k  t o  p r o m o t e  h u m a n  r i g h t s  w o r l d w i d e .

M r .  R o s e - A v i l a  h a s  b e e n  a  l o n g - t i m e  h u m a n  r i g h t s  a c t i v i s t  a n d  
o u t s p o k e n  o p p o n e n t  o f  t h e  d e a t h  p e n a l t y .  P r i o r  t o  commencing h i s  
c u r r e n t  p o s i t i o n  i n  1 9 9 0 , h e  w a s  N a t i o n a l  D i r e c t o r  o f  A IU S A / s  
C a m p a i g n  t o  A b o l i s h  t h e  D e a t h  P e n a l t y  f r o m  1987 t o  1 9 9 0 . I n  t h a t  
c a p a c i t y ,  h e  c o o r d i n a t e d  i n t e r n a t i o n a l  a n d  n a t i o n a l  e f f o r t s  t o  e n d  
c a p i t a l  p u n i s h m e n t  a n d  t r a v e l e d  t o  o t h e r  c o u n t r i e s  o n  b e h a l f  o f  
a b o l i t i o n ,  i n c l u d i n g  a n  A m n e s t y  m i s s i o n  t o  J a m a i c a .  F r o m  1 985- 
8 7 , h e  s e r v e d  a s  s o u t h e r n  R e g i o n a l  D i r e c t o r  o f  A IU S A  i n  A t l a n t a ,  
G e o r g i a .  I n  1 9 8 8 , h e  w a s  M e d i a  C o o r d i n a t o r  f o r  A I ' s  W o r l d w i d e  
H u m a n  R i g h t s  C o n c e r t  T o u r ,  “ H u m a n  R i g h t s  N o w ! , 11 w h i c h  f e a t u r e d  
B r u c e  S p r i n g s t e e n ,  S t i n g ,  P e t e r  G a b r i e l ,  T r a c y  C h a p m a n ,  a n d  Y o u s s o u  
N 1 D o u r  a n d  t r a v e l e d  t o  18 c o u n t r i e s ,  i n c l u d i n g  A r g e n t i n a ,  B r a z i l  
Z im b a b w e ,  i v o r y  C o a s t  a n d  H u n g a r y .

P r i o r  t o  j o i n i n g  A m n e s t y ' s  s t a f f ,  M r .  R o s e - A v i l a  w a s  a  S p e c i a l  
A s s i s t a n t  t o  t h e  C h a i r  o f  t h e  D e m o c r a t i c  N a t i o n a l  C o m m i t t e e  f r o m  
1981 t o  1 9 8 4 , a n d  a  c o o r d i n a t o r  f o r  t h e  P e a c e  C o r p s  i n  G u a t e m a l a  
a n d  N i c a r a g u a  f r o m  1978 t o  1 9 8 0 . H e  h a s  a l s o  s e r v e d  a s  a  S p e c i a l  
A s s i s t a n t  a t  t h e  U . S .  D e p a r t m e n t  o f  L a b o r  (1 9 8 6 - 8 8 ) , a s  D i r e c t o r  
o f  t h e  C o l o r a d o  M i g r a n t  C o u n c i l  ( 1 9 8 5 - 8 6 ) , a n d  a s  a n  o r g a n i z e r  f o r  
t h e  U n i t e d  F a r m w o r k e r s  o f  A m e r i c a  (1 9 7 0 - 7 4 ) . M r .  R o s e - A v i l a  
r e c e i v e d  a  B A  d e g r e e  i n  T h e a t e r ,  J o u r n a l i s m  a n d  C o m m u n i c a t i o n s  f r o m  
t h e  U n i v e r s i t y  o f  C o l o r a d o  a t  B o u l d e r ,  a n d  i s  t h e  f o u n d e r  o f  Y o u r  
H u m a n  R i g h t s  T h e a t e r  a n d  T e a t r o  d e  V a l l e .  H e  m o s t  r e c e n t l y  a c t e d  
i n  t h e  L o s  A n g e l e s  p r o d u c t i o n  o f  T h e  L a s t  P a d  b y  W i l l i a m  I n g e ,  a  
p l a y  a b o u t  t h e  l a s t  d a y s  o f  a  d e a t h  r o w  i n m a t e .

e  o  d W d S O  : I O <tr& - 0 3  • I  O



MARIETTA JAEGER

MARIETTA JAEGER lost her 7-year-old daughter to violent crime in 
1973. She is the author of THE LOST CHILD, a book, that chronicles 
her experiences and spiritual journey surrounding the kidnap and 
murder of her daughter during a family camping trip. She is 
currently a Board Member of MURDER VICTIMS FAMILIES FOR 
RECONCILIATION, a national support group of murder victims' family 
members who work for abolition of the death penalty. In her 
passionate advocacy against state killing, Ms, Jaeger has stated:

Concerning the claim of justice for the victim's family, I say 
there is no amount of retaliatory deaths that would compensate 
to me the inestimable value of my daughter's life, nor would 
they restore her to my arms. To say that the death of any 
other person would be just retribution is to insult the 
immeasurable worth of our loved ones who are victims. We 
cannot put a price on their lives. That kind of justice would 
only dehumanize and degrade us because it legitimates an 
animal instinct for gut-level, blood-thirsty revenge.

Ms. Jaeger is an active member of Amnesty International, and in 
19B9 led AI's Campaign Against the Death Penalty in Japan and South 
Korea. She is a member of the National Coalition Against the Death 
Penalty, the Michigan Coalition Against the Death Penalty, and a 
past Director of the Michigan Coalition for Human Rights. She has 
spoken extensively against capital punishment at local and natic lal 
conferences, she has also been a presenter for numerous lectures, 
workshops and retreats on forgiveness, reconciliation, peacemaking 
and non-violence in the U.S. and Canada. Ms. Jaeger lives in 
inner-city Detroit, Michigan, where she is a member of the Detroit 
Peace Community and Promotion Manager for THE WITNESS, an 
ecumenical social justice journal.

WHAT DO NVFR MEMBERS SPEAK ABOUT?

HVFR members describe the experience of losing a loved one 
through murder and their eventual recognition, unique to each 
one, of how hatred and a desire for revenge is deleterious and 
even destructive to themselves most of all. They share their 
struggles to let go of their vindictive feelings to move on 
an up to a healthier, more humane uay of responding to the 
offender and dealing with their grief. Audiences are 
witnesses to their triumphs as MVFR members attest to the 
inner peace and healing which is restored to their hearts and 
minds as they begin to seek compassion and concern for the 
persons responsible for the crimes which took away loved ones 
from their lives. Many folks tell stories of forgiveness and 
reconciliation? all, for a variety of credible and compelling 
reasons, articulately and vehemently oppose the death penalty.

-MVFR
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My name is Mark Boesser. I iiue at Lena C8Me, Juneau. I have been a 
priest of the Episcopal Church for 42 years, serving 33 of those years 
in fllaska-

My question is: Houj can any society possibly benefit from re­
enacting the very violence it so vehemently condemns? In my opinion 
we neither want nor need the death penalty.

If, a* has been well documented, the death penalty does not serve as 
a deterrent , what purpose can it possibly serve?

( once naively thought it would save money. However I ham , to my 
surprise, that just the opposite Is the case. For a number of reasons 
the death penalty proves to be even more edpenslve than bolding an 
offender in prison for life.

If; as indeed the facts bear out, the death penalty is creating an ever 
increasing problem for correctional systems all across the country* 
why should we take upon ourselves problems we can avoid?

Historically the death penalty has been shown to be capricious, unfair, 
and racially biased., served disproportionately upon economically 
disadvantaged members of ethnic minorities. Is that whet is wanted? 
Surely not!

iUhat purpose can it possibly be conceived to serve unless it 
be vengeance, and, I ask you, is that mankind's prerogative?
It certainly cannot heal the devastating rage and grief of the victim's 
families. What is possibly gained by attempting to take vengeance 
into one's own hands?
Tl^Seneral Convention of the Episcopal Church, it's national 
deliberative and legislative body, has opposed capital punishment on 
the basis that the life of an individual is of infinite worth in the sight 
of Rlmighty God, and the taking of such a life falls within the 
providence of Rimighly God and not within the right of human beings.

This opposition of the Episcopal Church to capital punishment has been 
reaffirmed again and again (1058, 1969, 19791.



The in s t i tu t io n a l iz e d  ta k in g  o f  h u m an  life  p re v e n t*  th e  fu lf illm e n t o f
Christian commitment to seek the redemption and reconciliation of 
the offender.
find the reality is that there ar£ incarceration alternatives for those 
who are judged to he too dangerous to be set free in society.
Given such considerations, the Episcopal Church has railed upon Its 
dioceses and members of the Church to work actively to abolish the 
death penalty in states that have it.
I, personally, am proud and grateful that the Territorial Legislature 
of Blaska had the wisdom to reject the death penalty years ago,
To turn our back upon that wisdom and choose the death penalty noiu 
would, to my mind, be to take a tragic, tragic step backwards.
I urge you with all my heart to reject HB
and SB I^
Thank you.

The Rev. Mark B. Boesser 
17585 Lena Loop Bd.
Juneau, Hlaska 99801

ph. 1907) 789-1445
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November 18, 1993

Senator Robin Taylor 
Chair, Senate Judiciary 
P.O. Box 1441
Wrangell, Alaska, 99929-1441

(■IsCCf-'V Cd 

NOV 1 '  ''^3

Senator Taylor;

I am writing to you in re. to your role as the Chair person 
of the Senate Judiciary and pertaining to the hearing held on 
11-16-93 re. the death penalty in Alaska. I was not able to attend 
the hearing, and so may sound redundant or misinformed at times 
in this correspondence.

I am an avid gun collector, and believe that one must maintain 
the right to defend ô e's freedom, safety, property, family, etc. 
from any entity that violates historical social boudaries, and 
that this defense is acceptable at whatever level is deemed to 
meet the definition of necessary or justifiable force for that 
moment. Thomas Jefferson, Paine, et al even went so far as to 
identify domestic governments, individuals, etc. as acceptable 
targets of that force if certain criteria were established.

I am also a licensed clinical social worker, a mental health 
professional, a licensed marital AND family therapist, a member of 
the AkCLU, ACLU, NRA, etc. I have a newborn baby daughter; Rayna 
Kathryn Nelson. I contemplate the legislation dicussed at the 
hearing this past Tuesday when I look at her. I know that if some­
one were to victimize her physically/sexually, etc. that I would 
quite likely contemplate or even act in re. to seeking serious 
vengeance.

At the same time,I know that we live in arbitrary, fickle, 
unpredictable and illogical times. The occurrences of prosecutor­
ial power being abused (see the Randy Weaver case, though I detest 
racists/aryan scoundrels, also see the case of Geronimo Pratt and 
Leonard Peltier), the frequency cf cJver- zcuious law enforcement, 
and the reality of victory in court often times being more based 
on who provides the best circumstantial evidence (drama), and 
who has the most manipulative attorney leads me to fear the 
thought of a very imperfect and biased system being able to define 
who lives and who dies. In the case of the person who witnesses 
the murdering of a family member, and takes the life of the 
perpetrator there on the spot with no question as to guilt or 
innocense, I have no problem with that. I do have a problem with 
an obviously flawed, biased system defining past events for which 
none of them were present, then ruling on who lives and who dies.

If this law were to include a section stating that if it were 
found . after the execution of the sentence
was carried out that there was reasonable evidence that the 
accused had, in fact, not committed thealledged crime, that the 
judge, jury members, law enforcement officers, and prosecutors all 
serve the maximum amount of time allowable for negligent homocide 
( as that is what they would have committed), and that this was



anwaivering conditions for any and all trials involving a 
potential death sentence then I would not have as great a problem 
with the proposal as the persons behind such a verdict would be 
establishing their faith in the system at a very suitable level.

This is the same system that said that the recriminalization 
of marijuana, unconstitutional as it was, would not be enforced, 
but was rather just to make a statement to the "children." The 
same system that saw John Collette looking at life without parole 
for cultivation of marijuana less than three years later. Yes, 
Senator Taylor, it is a fickle, arbitrary and illogical system 
that 1̂ would certainly not trust with the power to decide life 
and death. In my work as a mental health practitioner, I have seen 
rapists sentenced and released after serving fifteen months, then 
watched as a first-time offender is sentenced to thirty-five 
years without parole for involvement in a non-violent and mutually 
agreed upon cocaine sale. Senator Taylor, the lack of logic and 
obvious lack of ability to prioritize criminal behavior scares 
the breath out of me when considering giving this "system"the 
power to kill people.

I beg of you to please consider this when deciding on the 
future of this very dangerous legislation.

Sincere-y,

Dirk R. Nelson,LCSW, LMFT
P.O. Box 2437
Valdez, Alaska, 99686

Home Phone: (907)-835-5894 
Work Phone: (907 )-835-2838

cc; House Representative Brian Porter 
House Judiciary Chair 
716 W. 4th Ave.
Suite 640
Anchorage, Alaska, 99501-2133

Legislative correspondence +< i-e-



Tom Moyer 
2047 Amy Dyan Road 
Fairbanks, AK 99712

November 15, 1993

Representative Jerry Sanders 
716 4th Avenue Suite 360 
Anchorage, AK 99501

Re: Capital Punishment

Dear Representative Sanders:

In anticipation of the hearings on November 16,1 would like to take the opportunity to put 
my opinion of HB 162 and related measures (SB 127 and HJR 43) on the record.

Personally, I am inalterably opposed to the death penalty. As a former legislator, I had the 
chance to spend a great deal of time reviewing the arguments from both sides of the capital 
punishment issue. My contemplations and research reinforced my personal belief that there 
simply is no argument that justifies the use of the death penalty.

Admittedly, there is considerable support for the death penalty in our society. In far too 
many cases, the support for capital punishment stems from vengeance, anger and hate. 
Some advocates say it no longer matters whether it serves as a deterrence or not, that 
retribution alone justifies capital punishment, that society must exercise control and "do 
something". I cannot agree with those who think that vengeance is a human instinct and 
that it should be transformed into a judicial principle. The statistics show that the actual 
numbers of executions in our country are relatively low. Criminal justice experts believe this 
reflects the public’s deep-seated ambivalence about the issue despite the fact that over three 
quarters of respondents to public opinion polls say they support the death penalty. 
Sometimes it is the job of a lawmaker to work to change "societal norms" when they are 
misguided rather than comply with them. That is a true test of leadership.

Friends or family members of the murder victims are understandably among the n ist 
fervent supporters of the death penalty. Demanding an "eye for an eye, a tooth for a tooth" 
is easy at such times. However, it is my belief that the state should not participate in what 
it forbids its citizens. It is our duty as citizens and the duty of our government to be rational 
at such times on behalf of all society. It is nothing less than a moral imperative that society 
as a whole enforce a rational, higher standard of conduct for our government. Do our laws 
allow the Commissioner of Corrections to "establish a procedure" to rape rapists or bum the 
homes of arsonists as punishment? No, of course not! Yes, murder is a more serious crime, 
the most serious of all; but using the official power to execute is simply an admission that 
we have failed as a contemporary society. Innocent people have been executed in the name 
of justice. Minorities and the poor have been given the death penalty in disproportional 
numbers. The former warden of San Quentin, Mr. Clinton Duffy once said, "The death 
penalty is the privilege of the poor." Rehabilitation efforts have been mixed at best. 
Abandoning them in favor of retribution is also an inexcusable admission that we have 
simply given up.

s h e l v e d
NfiV i 8 1993



Cannot a modern, dignified, humane society, one on the verge of an unprecedented time 
of world peace, find better ways to prevent murder, help the victim’s family, and treat the 
offenders than simply killing them? A life sentence without parole is not soft on crime, so 
says Mr. William D. Leeke, former South Carolina Commissioner of Corrections who had 
hoped never to have to go through an execution but was responsible for overseeing two late 
in his career. He said: "We would have a much more civilized society if we could find a way 
not to kill people, but that is perceived as idealistic and soft on crime and liberal, but I 
think putting people in prison for the rest of their lives is not being soft on crime."

The death penalty may even make great politics for some, but it is not good social public 
policy. Thank you for your attention.

Sincerely,

cc: Chairs, House and Senate
Judiciary Committees
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Kathy Kainer 
311 Melody Place, Apt A 
Anchorage, AK 99504

R e c e i v e d

NOV 19 1393

November 16, 1993

To the Honorable Representatives and Senators of the House 
and Senate Judiciary Committees:

I want to thank those of you who took time out of your 
busy schedules to listen to public comments about House Bill 
162 and Senate Bill 167 - Capital Punishment for Murder. 
Although I was allowed to testify, the hour was late and I 
am a better writer than speaker, so please allow me to 
supplement my remarks with this letter.

I want to commend you on your efforts to make this 
state a safer place for law abiding citizens to live. I 
agree that it is the state's responsibility to protect us 
from violent crime. As an Anchorage resident who is afraid 
to walk the two blocks from my home to the nearest store 
after dark, I thank you for your attention to this issue. 
However, I think with the testimony you heard today you 
should realize that importing the death penalty will not 
make the streets of Anchorage or any other Alaskan city 
safer.

Representative Sanders stated that even if the death 
penalty does not serve as a deterrent this bill should be 
passed because it is the will of the people. He cited polls 
showing that the vast majority of Americans support the 
death penalty. Randall Burns countered that if people are 
informed about the option of life without parole and the 
costs associated with administering the death penalty, 
support drops to less that 45%. If you had asked me in 1985 
if I supported the death penalty I would have said "yes", 
since I had never given the issue much thought. Once I 
joined Amnesty International and was exposed to the facts 
about the death penalty, I changed my mind. If you go back 
to your constituents and ask them about their support of the 
death penalty, spend some time sharing with them some of the 
facts you heard today about the cost and it's inability to 
deter based on the experience of states that have the death 
penalty, and offer them the alternative solution of life 
without parole, I think you will find that support for the 
death penalty is a mile wide and an inch deep.

There will alway be those who clamor for revenge, 
regardless of the cost. The desire tor vengance should not 
dictate public policy.

I encourage you to research the experience of our 
allies who have abolished the death penalty and still manage 
to have a much lower rate of murder and other viol3nt crimes



than the United States. Ask your neighbors in Canada why 
they think Vancouver has such a lower crime rate than 
Seattle. They are both large cities, less than 100 miles 
apart, and Washington has a death penalty law that 
supposedly deters crime. Their answers may surprise you.

I hope you will carefully consider the testimony you 
heard today, abandon your efforts to import a death penalty 
and begin to focus on real solutions to the problem of crime 
in our communities.

Sincerely,

Ku 1.11JT



The Constitutional Problem with an Alaska Death Penalty 
in a Nutshell.

by John Havelock (testimony of Nov 16, 1993)

Mr. Chairman, i t may help the commit tee i f I s e t  out in as f ew  words as poss ib le  why  
th i s  b i l l  is  uncons t i tu t iona l  when obv ious ly  somebody has to ld you tha t  i t i s  
con s t i tu t iona l .  In a nutshe l l ,  the person so adv is ing you has put too much re l iance  on 
a s t a tem en t  on the f loor of the convention by a commit tee chair  and not enough on 
the pla in meaning doctr ine and the importance of other doc t r ines used in making 
con s t i tu t iona l  law.

A t  the convention, (1309), Delegate Awes w a s  asked by Delegate McLaugl in, “w a s  i t  
the in tent of th i s  c lause to abo l i sh cap i ta l  punishment on the theory tha t  you cannot 
re fo rm a dead man?"

Delegate Awes  replied: “ “. .. this sentence has been a lmos t  the iden t ica l  wo rd s  as in 
other s t a t e  cons t i tu t ions ,  and in those s t a t e s  the supreme court upheld th a t  i t  does 
not abo l i sh cap i ta l  punishment.. ." Delegate Doogan goes on to say  th a t  he be l i e ve s  
the 5upreme court of Indiana has so ru led and th i s  c lause w a s  taken f rom Indiana.

P lea se  note, and I w i l l  come back to i t , tha t the A laska de lega tes  be l ieved th a t  w ha t  
a Supreme Court sa id about th i s  language a t a pa r t i cu la r  t ime and place w a s  the 
guiding pr inc ip le  in determin ing i t s  meaning.

Delegate Doogan goes on to say, “ i t  w a s  purported to intend tha t  t h i s  c la u se  wou ld  
have nothing to do unt i l  the t ime a person w a s  sentenced. .. tha t  th i s  s t a tem en t  w a s  
more .or le s s  adv iso ry  or in s t r u c t i v e  to the penal in s t i t u t io n s  tha t they  wou ld  work  
on the b a s i s  of re format ion and not go back to the bread and w a te r  s tage ,  bu t i t  w a s  
intended tha t  i t  would apply a f te r  a person had rece ived sentence... ."

Let me f i r s t  point out that s t a tem en t s  of de lega tes  and l e g i s l a t o r s  w h i l e  u se fu l  are 
not de te rm ina t ive .  As the Supreme Court has sa id  in D iv is ion of E jec t ions of S ta te  v  
Johnstone, “adherence to the common understanding of words i s  e sp e c ia l l y  important 
in constru ing prov is ions of the A la ska Const i tu t ion because the cour t mu s t  look to 
the meaning tha t  the vo te r s  have placed on i t s  prov is ions ." That is , i t  is wha t  the 
people mig^' ,(ave thought, not wha t  the de lega tes thought tha t is  the de te rm ina t iv e  
f a c to r  in l e g i s l a t i v e  h is tory . What wa s  the pla in meaning of the words? The plain
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meaning waa obv ious ly  the common observat ion of De legate McLaughlin: dead men 
cant be reformed.

The other thing to remember is  tha t the g lo s s  tha t  is  put on 9 con s t i tu t ion  over the 
ye a r s  i s  fa r  more important to understanding tha t  cons t i tu t ion  than the ac tua l 
words .  For example w i t h  regard to the U.S. Const i tu t ion , wha t  did the or ig ina l 
de lega te s  th ink w a s  mcluded in due process or equal protect ion? Do you th ink they 
thought tha t  i t  could control l e g i s l a t i v e  apportionment? Even cons ider ing the 
present s u b j e c t ,  do you think the Ph i lade lph ia de lega te s  had the s l i g h t e s t  notion that 
due process wou ld  r e s u l t  in the present cons t i tu t iona l  f ab r i c  wh ich  governs the 
death pena lty under the federa l cons t i tu t ion? Sure ly  the answer i s  “no" i f not “hel l 
no". The f ram ers  s e t  out genera l i zed p r inc ip le s  and i t i s  fo r the cou r t s  of 
succeed ing genera t ions to se t  out wha t  these pr inc ip les  mean in pa r t i cu la r  
app l ica t ions j u s t  as i t  w a s  for the Indiana court to de term ine the meaning of th i s  
language in i t s  p a r t i c u la r  app l icat ion given the ev idence and the s t a t e  of sc ience  a t 
the t ime.

For an example of the t rea tmen t  of the opinion of a de legate ,  look wha t  Delegate 
Doogan sa id  in the quote I gave. Is Doogan's in te rpre ta t ion the law  today? “Hell 
no", any reasonab ly  in formed lawyer  wou ld answer. In dozens of cases ,  the cour t  has 
held tha t  th i s  language i s  mandatory and not adv isory ,  tha t  i t  covers sentenc ing and 
tha t  the j u d i c i a r y  i s  bound by i t  and i t  appl ies long before the person is  sentenced. 
So much fo r  Doogan's opinion.

So why i s  Awes  shot in the dark any more l i k e ly  to h i t  on wha t  th i s  general language 
means t h i r t y  f i v e  y ea r s  la ter? As she sa id , the language i s  s u b j e c t  to the 
in te rp re ta t ion  of cour t s .  The cour t  w i l l  consider the app l icat ion of th i s  phrase in i t s  
pa r t i cu la r  se t t ing :  so c ia l ,  economic, s c i e n t i f i c  not in 1956 but in 1990whatever, i f 
you make the m is t a k e  of pass ing th i s .  I t w i l l  hear evidence on whe the r  the death 
pena lt y i s  requ ired to meet the tw in  goa ls  of sentencing, tha t i t has embraced many 
t imes :  pro tec t ion of the pub l ic  and re form of the offender.  I t  w i l l  be we ighed in the 
contex t of the con s t i tu t iona l  doc t r ine (not ava i lab le  to de legate Hawes or to the 
Indiana Supreme Court) th a t  the r igh t  to l i f e  is  a fundamenta l in te re s t  and tha t  the 
s t a t e  mus t  show a compe l l ing i n t e r e s t  to depr ive a person of tha t r ight.  Where i s  
the ev idence tha t  wou ld  uphold th i s  law? I j u s t  don’t th ink i t  is  there. And a t  the 
same t im e  you have a l l  k inds of ev idence of l e g i s l a t i v e  Intent tha t runs aga in s t  the
argwrnwrnt W i t  w i pretecthw i tftte wk'm. frto Wte
w i l l  do, bu t I wou ldn ’ t g ive you more than a 10% chance of su s ta in ing  th i s  b i l l .
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Mr. Chairman, Robin Taylo r o f the Alaska State Senate, M r. Chairman, 
Brian Porter o f the Alaska House o f Representatives, Members o f the 
Joint Committees o f the Senate and House Jud ic iary Comm ittees’ . M y 
Name is Matthew N ico la i, Senior V ice President, Calista Corporation.

C a lis ta  C o rpo ra tion  is an reg iona l A laska  N a tive  C o rpo ra tion  
established under the A laska Native C laims Settlement A c t o f 1971. 
Calista Corporation has an enrollment o f 13,308 shareholders. Calista 
region 56 v illages encompass the Kuskokw im  and the low er Yukon 
R ivers’ o f a population base over 20,000 people.

We appreciate the opportun ity to tes tify  before you today to discuss 
the Senate B i l l  127 and House B i l l  162 as i t  relates to the Y up ik  
people o f the Calista region. Calista Corporation is not in favo r o f 
either Senate B il l 127 or House B il l 162. We are not in  favor o f the 
death pena lty .

In 1990 Ca lis ta  Corporation published a paper to understand the 
p ligh t o f the Y up ik  people in western Alaska. “ The Calista Region, A 
Gentle People- A  Harsh L ife ,”  was prepared by our Land and Natural 
Resources Department and the V illa g e  Management Services to 
better educate the pub lic  o f the lives o f the Y up ik  people in  our 
region. We attributed a whole chapter on, “ A  New Crisis in  the Calista 
Region-‘The Decline o f Native W e ll-B e ing ,’ ”  examined alcohol abuse, 
suicides, domestic vio lence, ch ild  welfare.

We published our find ings to bring this issues in  the fo re fron t o f 
po licy  makers. We wanted to address problems faced by our Natives. 
We invested time and energy to develop testimony to bring fo rth  our 
problems we face in  the v illages. We tes tified  before federal and 
state committees on economic problems o f our villages.

Our tra d itiona l values and customs have changed d ras tica lly  over a 
short tim e period. The drastic change o f life s ty le s  has eroded our 
established patterns o f trust we have to our E lders. In  the Y up ik  
lifesty les, E lders were the center o f trad itiona l govern ing bodies and



ju s tice  system. Our trad itiona l ch ild  rearing life s ty les  are v ir tu a lly
non-existence in  the villages.

W ithou t E lders guidance and not understanding o f new po lic ies
affecting our villages, we began to see confrontation by our young.

L ifes ty le  change is like  an wa lk ing  in to  an lions den that awaits its 
prey to tear apart. A laska Natives are those people that have walked 
in to  the lions den. An unkind w orld  w ith  many laws that con fron t
our own unw ritten  trad itiona l laws. Confron ta tion  breeds v io lence. 
V iolence leads to heinous crimes and other crimes o f passion.

Studies by state and federa l governments show a lcoho l re la ted
violence is the leading cause o f accidents and deaths in  A laska. We
read every day o f vio lence related crimes o f our own Alaska Natives.
The states correctiona l fa c ilit ie s  a ll over the state lis t the A laska
Natives as i t  leading residents.

Passage o f Senate B il l No. 127 and House B i l l  No. 162 w i l l fu rther 
erode our cultures. We do not favor the passage. However, we would 
like  fo r these committees to investigate the Natives p lig h t in  the 
states jus tice  system.

We thank the comm ittees o f the senate and house fo r ho ld ing  
hearing on these b ills . We are ava ilab le fo r  fu rthe r comment i f  
necessary.
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T ELEC O P Y  (907) 276-3924

TESTIMONY OF TREFON ANGASAN ON HB 162 

HOUSE JUDICIARY COMMITTEE 

NOVEMBER 16, 1993

My name is Trefon Angasan, and I am the Vice President of 

Corporate Affairs of the Bristol Bay Native Corporation. I am 

testifying today on behalf of the 5,400 shareholders of the Bristol 

Bay Native Corporation, most .of whom live in Alaska.

First, I am testifying as an Alaska Native upon behalf of 

Alaska Natives. Alaska Natives share the concern of the House 

Judiciary Committee with crime— specifically, with the crime that 

is the subject of HB 162: first degree murder. Let me explain why 

Alaska Natives have this concern. Homicide ranks as the sixth or 

seventh most common cause of death among Alaska Natives, a murder 

rate four times the national average. Native male homicide victims 

outnumber native women victims by about three to one. Nevertheless, 

Native women face a higher risk of death by homicide than women 

elsewhere in the United States.

Let me cite a few more statistics to show you why Alaska 

Natives are concerned with crime. Thirty four per cent of the 

Alaska prisoner population are Natives, although Natives represent 

only sixteen per cent of the total population.



Now, let me explain to you the reason for the Alaska Native 

crime rate. The vast majority of crimes committed by Alaska 

Natives are due to alcohol. A study of the Alaska Justice Forum in 

1991 concluded that in those rural Alaska Native villages that were 

the subject of that study that ninety five per cent of felonies
m

involved alcohol.

I cite these statistics to you so that you will appreciate the 

perspective of Alaska Natives on crime. We believe that the Alaska 

legislature snould deal with the cause of crime and not place its 

emphasis on capital punishment. Captial punishment will not prevent 

an alcoholic from committing crime— it merely will eliminate him as 

a person. Please take all of the money that will be spent on the 

administration of a bill providing capital punishment, and spend it 

on the prevention and treatment of alcoholism.

I would also like to add that Alaska law enforcement officials 

treat Alaska Natives at times as though capital punishment was 

already a part of Alaska law. For example, the Alaska police 

department recently shot and killed a shareholder of the Bristol 

Bay Native Corporation whose major problem was alcoholism and not 

crime. This is happening to Alaska Natives across Alaska. Too 

often, Alaska law enforcement officials use lethal means of self 

defense when bullets are not called for in law enforcement.

In conclusion, I would like to address that provision of HB 

162 which calls for an advisory vote at the November 1994 general 

election on capital punishment. Alaska Natives as well as many 

other Alaskans have called for a vote of Alaskans on the question 

of a preference for subsistence in times of need in rural Alaska.



Alaska Natives believe that the question of subsistence— a life or 

death issue for many Alaskans— certainly deserves a place on the 

ballot if the Alaska legislature decides to place capital 

punishment on the ballot.



Charles Campbell 3020 Douglas Highway, Juneau Alaska 99801 (907)586-5793
Representative Brian Porter, Chairman January 24, 1994
House of Representatives, Judiciary Committee 
Juneau, Alaska

Dear Chief Porter:

You will recall that I was Director of Correction about fifteen 
years ago, when corrections was a part of Health and Social 
Services. During that time Helen Bierne asked me to prepare a 
position paper on a bill that had been introduced in the 
Legislature reauthorizing the death penalty. Helen wanted me to 
research the question and write up my conclusions. She did not 
tell me what conclusions she hoped that I would reach.

Although I had been in corrections for many years, I had had no 
experience with the death penalty. As a long-time federal prison 
man, the death penalty never came up for me. I had certain moral 
and religious compunctions about it (still do) but little in the 
way of practical knowledge to back them up.

1 spent a couple of weeks almost exclusively on this matter; I 
obtained and read everything I could get my hands on about 
capital punishment. I had many long-distance telephone 
conversations with people who had been involved or otherwise had 
singular knowledge of the subject. I gave special consideration 
to Alaska's unique circumstances, especially in terms of our 
ethnic and cultural diversity, and the kinds of crimes that were, 
and still are, often committed here.

The result of all of this was that I became an implacable
opponent of the death penalty- especially for our state. Over
the years I have kept up with this subject, and have become more •
convinced every year that we should avoid returning to use of 
capital punishment here.

Aside from the damage it would do to the social fabric of our 
state, the main arguments against the death penalty are: 1. Lack 
of deterrent value (A friend of mine, a university based 
criminologist, told me recently that he does not know of one 
accredited person in the field of criminology that still holds 
the position that the death has deterrent value.) 2. High cost 
(far more costly than life imprisonment.) 3. The impossibility 
of administering the death penalty fairly, & 4. irreversibility.

With your permission I will testify on Wednesday. Meanwhile, 
here is a copy of a reference sheet, in which I spell out my 
viens. You won't have time to read it anytime soon, but I hope 
you will have a look at it before taking a final position on this 
crucially important question.

However you may finally stand on this matter, I am glad you are 
Chairman of the Committee, because I know the question will be 
given full and fair consideration.

Best wishes to you,



Charles Campbell 
Juneau, Alaska 
January 1994 
(907) 586-5793

TWELVE REASONS WHY ALL ALASKANS SHOULD OPPOSE THE DEATH PENALTY

More often than not, debate over the death penalty involves 
discussion of unresolvable philosophical, ethical and theological 
considerations. Opponents are convinced that violence begets 
violence and that use of the death penalty brutalizes all of us. 
Proponents tell us, on the other hand, that certain crimes are so 
reprehensible as to place a requirement on society to take the 
life of the perpetrator. Most religious leaders oppose the death 
penalty on theological and moral grounds, but ministers in some 
conservative Christian churches manage to find justification in 
the scriptures (primarily in the Old Testament) for use of the 
death penalty. I offer here twelve reasons for my opposition to 
the death penalty, none of which are based on philosophical or 
religious grounds. I will not deny that my personal convictions 
would prevent me from approving of the death penalty even if 
these practical reasons for opposing it did not exist, but these 
compelling considerations do exist. You may find certain of them 
debatable, but by no means all of them; the first of them, for 
example:

1. The death penalty is  irrevers ib le : James Adams was executed
by the State of Florida in 1984. He had unwaveringly maintained 
his innocence throughout the trial and during the years of the 
appeal process. Substantial evidence has subsequently come to 
light, including forensic evidence gathered by the Florida Office 
of Law Enforcement, that at the very least would have raised 
reasonable doubt. Other persons who had substantial claims of 
innocence were Timothy Baldwin, executed in Louisiana in 1984, 
Edward Earl Johnson, executed in Mississippi in 1987 and Willie 
Jasper Darden, executed in Florida in March 1988. These men may 
have been guilty, but reasonable doubts have been raised and 
there is no bringing them back. A study published by the 
Stanford University Press in 1987 documents the incontrovertible 
innocence of twenty-three persons executed in our country during 
this century and the probable innocence of others. Many other 
innocent defendants have been sentenced to death in American 
courts and would have been executed had it not been for the 
belated appearance of witnesses, or the discovery of suppressed 
evidence. We will never know how many innocent people have been 
executed. In any case, it can hardly be denied that innocent 
people have been killed by the state, and will be killed 
occasionally, as long as we continue to retain the death penalty 
as a criminal sanction.
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2. The death penalty has no value as a deterrent: This is a 
settled argument. If there is even one accredited criminologist 
remaining in the United States who continues to take the position 
that the death penalty has special value as a deterrent, he or 
she has been notably silent for several years. Three isolated 
investigations done in the 1970s purported to show that 
executions result in fewer murders. These studies used research 
methods normally restricted to economic research. Proponents of 
the death penalty continue to cite these studies, even though 
long ago discredited by social scientists. The methodology used 
was found to be seriously flawed by a National Science Foundation 
report.

On the other hand certain other highly respected studies 
strongly suggest that the death penalty may be more apt to induce 
than deter violent behaviour, among persons predisposed to such 
behavior. Glenn Pierce and William Bowers of Northeastern 
University analyzed data on all executions that occurred in New 
York State over a period of fifty-seven years. Over that period 
of time one or more executions in a given month added a net 
average increase of two homicides to the total committed in the 
next month. This finding should not be surprising, given the 
bizarre thought processes of especially brutal, vicious 
murderers.

No social scholar has yet been able to refute the findings 
of Robert Rantoul, who conducted his extensive studies over a 
hundred years ago, and demonstrated an unmistakable pattern of 
increases in homicide rates following increased use of the death 
penalty. A recent F.B.I. Uniform Crime Reports publication, 
"Crime in the U.S." reported that murder rates in states that 
have abolished the death penalty average 4.9 murders per 100,000 
population; states still using the death penalty average 7.4 
murder. We can't know the precise meaning of these figures, or 
the exact significance of the lower incidence of murder in Canada 
since abolition of the death penalty in that country in 1976, but 
these facts are hardly supportive of arguments for restoration of 
the death penalty in Alaska.

3. The death penalty is  exorbitantly expensive: In its 1976 
Gregg v. Georgia ruling, which restored the legality of the death 
penalty, the U.S Supreme Court established stringent guidelines 
that render prosecutions of capital cases far more expensive than 
non-capital 1st degree murder cases, and far more expensive than 
holding the offender in prison for life. The "death is 
different" concept emerged from this ruling. Thus, the 
guidelines established provide the defendant with what lawyers 
call "super due process," a many layered labyrinth of appeals 
that invariably require many years to complete. The conservative 
Supreme Court now in place has chipped away at the death penalty 
appeal structure, but it has gone about as far as it can go. It 
is unrealistic to expect an execution to take place in less than 
seven years from time of conviction. Hundreds of defendants have 
been on death rows across the country for more than ten years.
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We should be grateful that constitutional rulings prevent 
significant alteration of the process, because it a process that 
has been successful in correcting errors and saving innocent 
lives. More than a third of all death penalty sentences have 
been set aside or commuted since 1976.

Texas and Florida have spent over $300 million executing 103 
defendants since 1976. The murder rate in both states has 
continued to rise. Across the country millions of dollars have 
been squandered on the death penalty. The 227 executions carried 
out during the past eighteen years have cost the taxpayers from 
one to six million dollars each. At present there are more than 
2800 people on death row across the country, comprising a dollar 
drain that will reach into the billions, this coming at a time 
when resources are desperately needed for effective law 
enforcement and crime control.

4. T he  d e a th  p e n a l t y  w e a k e n s  la w  e n f o r c e m e n t : Every case
designated for death penalty prosecution requires an inordinate 
investment of law enforcement resources. An extensive amount of 
investigative work is uniquely required in capital cases and an 
exceedingly heavy load falls on the office of the prosecutor. 
Because of the unique appeal process the burden continues long 
after conviction and sentencing. We are thus deprived of effort 
and resources that would otherwise be devoted to solving crimes 
and prosecuting criminals. The "death is different" concept, 
which issues from U.S. Supreme Court rulings on the death 
penalty, results in an additional disadvantage for law 
enforcement. Lower courts are inclined to exercise more 
stringent standards than might otherwise be required in ruling on 
Miranda questions, search and seizure and other such matters. 
These rulings can adversely effect the prosecution of non-capital 
cases. And it is of major significance that use of the death 
penalty, which has no value as a crime control measure, drains 
away resources that would be otherwise be available for law 
enforcement.

5. T h e  d e a th  p e n a l t y  i s  c a p r i c i o u s : Since 1976 there have been
more than 200,000 homicides in the United States. There have 
been 227 executions. By no means could all of those executed be 
considered more deserving of death than thousands of others who 
were convicted and sent to prison during the period. Most of 
those executed were victims of the luck-of-the-draw. As often as 
not, decisions to seek the death penalty are based on the quality 
of the evidence, the availability of witnesses and other 
considerations that have little to do with the offense itself.
If a case is filed at a time when the prosecuting agency has 
funds and the staff isn't too busy, the death penalty is more 
likely to be sought than at times when funds are tight and 
caseloads are heavy. There is an intrinsic capriciousness in the 
use of the death penalty and no way to correct it in a justice 
system governed by our constitution.
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6. The death penalty is  unfair: Available data tells us that 
poor people who must depend on court appointed counsel during the 
original trial phase are far more likely to be executed than 
defendants who can afford "the best defense money can buy." 
Because of certain court rulings, further unfairness is inherent 
in the way juries are selected in death penalty cases. When a 
defendant goes on trial for his or her life, guilt or innocence 
will invariably be decided by a "death qualified jury," one in 
which there can be found "no taint of bias against the death 
penalty". What this means, of course, is that jurors who try 
capital cases are more likely to be conviction-prone than certain 
members of juries that try non-capital cases. In a mystifying 
departure from the usual standard of fairness, the Supreme Court 
decided that a state's right to a jury, all of whose members are 
morally untroubled by the death penalty, must take precedence 
over the defendant's right to trial by a jury from which 
individuals more likely to be sympathetic to the defense have not 
been systematically excluded. In effect, the majority of the 
Court took the position that it is acceptable for persons on 
trial for their lives to have a trial that is less fair than the 
trials of defendants in non-capital cases.

7. The death penalty is  cruel and unusual: If this proposition 
is not always true, it is true all-too-often. The history of the 
use of the death penalty during recent years is replete with 
accounts of botched executions. Death specialists in Florida, 
Texas, Louisiana and Texas have acquired reasonable proficiency, 
but expertise in this line of work is hard to find elsewhere in 
our society. Especially when done infrequently, chances of a 
botched execution are very high. John Louis Evans, Alabama's 
first victim since the Gregg v. Georgia decision, underwent a 
gruesome fourteen minutes of agony before he died. The ordeal 
v/as so horrifying as to cause the authorities to drop the curtain 
in front of the witnesses viewing window while Evans was still 
smoking and writhing in the electric chair. More recently, in 
Alabama, a mentally retarded man was subjected to nineteen 
minutes of macabre ineptitude before dying. Indiana botched at 
least one of its executions even worse. The advent of lethal 
injections has not solved the problem. In 1988 executioners in 
Texas, despite all of their experience, took forty minutes of 
probing the arms and .legs of Steven Peter Morin before finding a 
vein that would accept the poison. In 1983 the U.S. Court of 
Appeals had observed that there is "substantial and 
uncontroverted evidence... that execution by lethal injection 
poses a risk of cruel, protracted death...Even a slight error in 
dosage or administration can leave a prisoner conscious but 
paralyzed while dying, a sentient witness of his or her own 
asphyxiation." (Chaney v. Heckler, 718 f.2d 1174 [1983])

No matter how skillful and efficient state-paid executioners 
may become, most theologians, ethicists, and untold numbers of 
thoughtful people in our society, will continue to consider the 
act of killing a human being, when there are better options, to
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be abhorrent by its very nature. It is a matter of sinking to 
the level of the persons we execute.

8. The death penalty is  destructive to the families of victims: 
Because of the many long years of appeal, the families of victims 
are unable to begin the process of giving closure to their grief. 
In Canada, in Mexico, in Australia, in most of South America and 
all of western Europe, as well as in the fourteen jurisdictions 
in our country where the death penalty is not an option, the 
agony of uncertainty is over at the end of the trial. When the 
death penalty is not an available option, or is not sought, 
first-degree murder prosecutions are concluded with relative 
speed, typically resulting in sentences to life or ninety nine 
years. The families of victims are then able to begin the hard 
process of working through their grief and putting the ordeal 
behind them. Not so when the death penalty has been ordered. As 
often as not, family members feel a requirement to remain 
involved and, all too often, are encouraged to nurture their 
bitterness and grief over the many years of the appeal process.

9. The death penalty is  creating an ever-growing problem fo r  correctional systems across the country: More than 2800 
individuals are presently under sentence of death in the United 
States. About 200 are added to this number each year, while an 
average of fewer than sixteen have been executed each year during 
the past fifteen years. Supporters of the death penalty offer no 
realistic proposals as to what should be done about the 
burgeoning population on death row. Each person under sentence 
of death requires expensive, high security housing, as well as 
twenty-four hour close supervision and an inordinate amount of 
staff time for other reasons. Offenders serving life sentences 
tend to be tractable. Typically, they are productive workers who 
are managed in the prisoner population at minimal cost. The work 
assignment earnings of such prisoners often go toward the support 
of their families, and should also be directed toward a fund for 
compensation of the victims of violent crime.

10. The ■'"'eath penalty is  a re l ic  o f less c iv i l iz e d  times not favored by the American people: The popular media tell us of
poll results that indicate approval of the death penalty by from 
70% to 80% of the American people. For some reason, it is rarely 
reported that fewer than half of the respondents in most of these 
surveys prefer the death penalty when an acceptable option is 
available, a life terra without parole for example. A careful 
look at the polls provides some surprising insights. In Georgia, 
one of the most death penalty prone states in the country, a 
recent study indicated that while 75% of Georgians approve of the 
death penalty, 52% would favor abolition of the death penalty if 
replaced by life imprisonmt -Tt with no parole eligibility for 
twenty five years, combined with a work program with earnings 
going to the families of victims. Similar polls conducted 
elsewhere have shown similar results. A  national survey
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commissioned by the Justice Department resulted in only 37% of 
the respondents polled choosing the death penalty over 
legislatable options.

With the exception of South Africa, the United States is the 
only industrialized country in the western world in which the 
death penalty continues to be used. Many Americans are becoming 
increasingly uncomfortable about our keeping company with the 
likes of Libya, Iraq, Syria, and Iran, where use of the death 
penalty is concerned.

11. The death penalty is  ra c ia l ly  biased.? In McClesky v. Kemp 
the U.S. Supreme Court acknowledged racial bias in the use of the 
death penalty in Georgia, but allowed the execution in question 
to proceed. (The defendant was an Afro-American.) Among the 
undisputed statistical evidence was a finding that "the average 
odds of receiving a death sentence among all indicted cases were 
4*,3 times higher in cases with white victims. It appears that 
the Court could not bring itself to deny that previous death 
penalty convictions in Georgia were to some extent tainted by 
empirically proven racial bias, but chose to dismiss the matter 
with the dubious contention that "a constitutionally significant 
risk of racial bias" was not proven.

There is a wealth of evidence of racial bias in 
administration of the death penalty in other jurisdictions. The 
Alaskan system of criminal jurisprudence and Alaskan juries 
might, or might not, be able to perform better than the system in 
Georgia, in avoiding racial bias in the trial process. But we 
are similar to Georgia in that many of the people who come before 
our criminal courts are economically disadvantaged members of 
ethnic minorities. Implementation of a death penalty law in our 
racially and culturally diverse state would become a cause celebre, and almost certainly arouse divisive, bitter, 
destructive conflict among the people of Alaska.

12. The death penalty serves no purpose: Alaska's criminal code 
is very tough on violent crime, and there has surely been no 
tendency to leniency among the state's Superior Court judges.
They have consistently seen to it that perpetrators of heinous, 
pre-meditated murders are locked up, for all intents and 
purposes, for life. Bills intended to reauthorize capital 
punishment have been repeatedly introduced in the Legislature 
over the past dozen years. But the sponsors and supporters of 
such legislation are rarely heard advancing their reasons. Why 
is it that we hear so little articulation of purposes to be 
served, needs to be met, problems to be solved or advantages to 
be gained, by resumption of capital punishment in Alaska after 
its abolition by the territorial legislature thirty five years 
ago? Perhaps the explanation is that neither deterrence nor cost 
savings are persuasive justifications. Proponents of the death 
penalty are left with vengeance. Ve:.y few Alaskans, many of whom 
take biblical injunctions seriously, would be supportive of such

6



a profound redirection in criminal justice policy if they should 
learn that the essential rationale is based on vengeance.

Note: Charles Campbell was Director of Corrections in Alaska from 
February 1979 to February 1932. He has had a variety of other 
jobs in the criminal justice field over a period of more than 
forty >ears.
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26 J a n u a ry  1934 R E : HB 162 AK D e a th  P e n a l t y  h i l l
TO: HOUSS JU D IC IAR Y FR: ' CONSTANCE F . G R IFF ITH
I  OPPOSE HB 1 6 2 , I  OPPOSE K IL L IN G j TEE DEATH PENALTY 1 3  K IL L IN G , 

I  BELIEVE THE S TA TE 'S  RESOURCES OUGHT TO BE DIRECTED TO PRE­

VENTING K IL L IN G . THAT IS  N O l'g A S l.  ADM ITTEDLY, I T  I S  EASIER•- r.v — -
FOR YOU TO »GET TOUGH*  AND K IL L  -K ILLE R S . HOWEVER* I F  YOU LOOKU •# \  , 1

AT WHO K IL L S * AT TEE ClRCUH$NTANCES SURROUNDING K IL L IN G  * YOU W ILL
:> v‘ '• •

FIND THAT SOME K IL L IN G S  (D R IV E -B Y  SHOOTINGS* FOR EXAMPLE) ARE
"SENSELESS", YOU NEED TO ' MAKE SB USE OF THESE REPREHENSIBLE E -

VENTS. A D R IV E - h  K ILLE R  IS  A PERSON WITH "NOTHING BETTER TO DO"
•"S '

BECAUSE THAT PERSON-WAS NEVER CHALLENGED BY HOME OS SCHOOL TO BE­
COME PURPOSEFUL,  PRODUCTIVE* CREATIVE* AND S E N S IT IV E  TO OTHERS. 

OTHER X ILLER S ARE CHILDREN-GROWN-UP WHO WERE SEVERELY ABUSED BY 

ADULTS WITH ND INTERVENTION BY ANYONE*WHOSE ANCER SEETHES AND 

WHO TAKE THAT ANGER OUT OR OTHERS AS THEY LEARNED:  BY VIOLENCE.
AND A LL OF US KNOW THAT ALCOHOL 'AND DRUGS ARE BEHIND MANY OF THE 

K IL L IN G S . WHAT ARE YOU DOING TO PROVIDE ALTERNATIVES TO DRUG 

USE? ARE YOU TEACHING CHILDREN THE CONSEQUENCES OF DRUG ABUSE 
AND ALCOHOL USE?

UNLESS YOU ADDRESS THE UNDERLYING ISSUES,  MORE PEOPLE W ILL BE 
K ILLE D  SENSELESSLY, AND YOU W ILL K IL L  THE K IL L E R S , AND YOU W ILL  

NOT HAVE BROUGHT ANY VICTIM S BACK TO L IF E , ARE YOU NOT REALLY 
S EN S IT IVE  TO THE RIGHTS OF POTENTIAL V ICTIM S (A L L  OF VS) WHEN

t

YOU PROVIDE RESOURCES TO PREVENT OUR POSSIBLE DEATHS? EXCELLENT
4 . ; 

EDUCATIONAL AND ALTERN^TIVE-TQ-DRUGS PROGRAMS TO B U ILD  SELF-E S ­

TEEM IN  " ID L E "  YOUTH;  FAMILY- HELPER PROGRAMS TO END. CHILD ABUSE 
ARE WAYS TO USE RESOURCES TO PROTECT US FROM POSSIBLE DEATH, 'j 

THE FALL-OUT FROM SUCH PROGRAMS W ILL BE MORE C IT IZ E N S  WHO ARE A 
BENEFIT TO SOCIETY, A S  OPPOSED TO BEING  LOCKED A W A Y  IN  EXPENSIVE
MAUSOLEUMS CALLED PRISONS, 1  CONCUR WITH AAD P'S  P O S IT IO N .

♦
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U;Ub Ĉ vv 3 ^  u/Wa ca*\f ? o uj
*H U  + U i * k  u A  W i a l. Tlr\a4r-s> ujVia-4* +Vus bi\(^s^oU- e 
Y > ^ v n c d  -  V n / < ^  v ^ u . r d e . r  . ^ ;

W d l , « ^ 6 , ^ u  53vt' V^Tu^-kcS v °w-sv\ vv tu^v f>«. +o/«\it/-*1''. • <J 1 •
^  I A

Testifier

Representing (Optional)
./// g . . p g:c9/c?.-f i £ .
Address

Phone No. ^  I . - P a .
9/M UgisU tivf Inforinib'on Offic#



. *

o H \ e v * 5  dovvV ve-speeb* l i f « -  or W u b a l l y  4 a k *  a  \ i f e - ,
VVxev\ H i  © U f ^o*o b o  C O v lfM -e -  irV ie w \ <e.Y*\o- B x /  - f r o ^

5 & c \ g H j  k 0 f c . £ v / £ . £ ,  (mo*-*, o a  4i/\a.b* V a . + e O ,  w.\*\*\-s-b© r  4 - f t d t a * , 
b u b *  » +  't«» x \ L \ i t <  a u r  \ o ^  4 d  k i H  - V U t fw x . .  £ o <  d i u v x ,  v/j*-- 
u j a u l d  a l © o  d  i© r*5 p^ o .4 -  i ' f e .

L - i f d  i< » \p /(j4A vv \4 .v \\ uL>i*H/i. w o  c k a v x c .^ . o k  ->k f iU - fd

t>£ 3 k a W  " H i a v v .  d . £ . $ b r i ^ ,  S i n c €  b W / / .  -a.ir-«—-
n o  ^ b a k v s b S c - S  *H \aV  \© s .  d e . V c w a . w V - * to
c r t * \ e ,  t tO V x y  y \ a t  vA/^rk- o w  s©**\ fc ,*K\in<a 
-HAavv d - S a f ^  , \ * * Z  kV/xa\ vvx o f  a v i  V m a c i w b  , p r f s -
Ovxcy'. t l o u i  a b o u d *  s d f -  s u - * b a A w i< \ ^  - f ik * w *  ^  f <e~
W e ^  w o u l d  w \ a k *  o/* c^yo\^> e v t r ^ d . ' ^ ^  r\*u< d& d  , oz*

d o  \a j \W \c \J j \   ̂ ' f ^ c v j c U w e t  • fa v 'w v *  ' Kv\alciin<^ l i c / v \ ^ - c —

p la 4 - < s  w  4 rU *  w c / W c  X t / ' c l ^ . l l  L U  ~

VoIaY b e ‘\A<a - A J a  o f  p a ^ o l - t  v \« < J5
* 3 * d  H  a i4  LAw 4rapP< d  l a b o r  ' S o u r c e , ^

S d c b .  1 2 n .5 T .3 2 0  P t W . f W  ? * * d i n n  T V « v \ * * c y »* * r CJ * '
• V r a d i c W  bt> " H u  * * * b  o f  4 K z  k i l l  A  s# M 4 e w c*  o f  d r v W s .  

g X C 6 P T  H u  c>5e r  o f  f ^ v ^ v x c y  . M & w v (  ^ u W

‘•-Uu to ̂  bS +S 4te<-
+ V \» V  U . O U . I J  bfc a  W <  ? ,  j ^ u . ,
^  /\ i a , ^ » ' , . V J V v u  "> U * u . l< l 4 W  S e U «  <>f  5 I "

d w « -  m U - W  ? "  <v " I f  < ^ s 'H v  < •> _-««  » w * « ^ r 4 ^  /

>\o+ a b o v + -  -H u . cV \'» \< l*  l ' F >  »  s o  • . C r u c *

X T * ,  + i« ^ €  -Vo -a C - K o le ^ .  W o  V J 4 L , ’

• S i+ + f r t< y  U J ‘>\1 v y o u  C - k o o n i  l i F e  , a r  < •/

o U o d S ^ r  < d « v H ~  ?  . . . . . . .  * w .  v o .  s k c u l d
- T i .  ; . ,  , v w  k u . w . b U  "

\<av»« . M » 0 »  v l \  , ^ r
3 n i  W .-5  «vv. u ? t  u o  <x»Kwce
o f  p a r o ) o .  9 1 « « ^  vf©^e. a^ 'a ivx*^  C a .p '\^ l Yuvx i^ U tsuA .V .

JHN 2 b  '34 l b : 01 SITKA LEG. INFO. p . 2 /4

*?- (p'F^L

^ A /0



P U B L I C  T E S T I M O N Y

T O ;  C H A I R M A N  O P  T H E  H O U S E  J U D I C A R Y  C O M M I T T E E

DATEi JANUARY 25, 1994
FROM s MICHAEL W. LAGUIRE 
BOX GOOD 
SITKA,ALASKA 
<90?J-74? -4 800
RE; KB 1 6 2  CAPITOL PUNIGHHENT FOR MURDER 

MESSAGEj
I  U R G E  Y O U  N O T  T O  S U P P O R T  T U B  T A K I M C  O F  H U M A N  L I P E .

I FAVOR LIFE TIME INCARCERATION, OVER CAPITOL PUNISHMENT,
N O T  AS THE SYSTEM IS SET UP NOW, INSTEAD I ADVOCATE FORFEITURE 
OF PRISONERS RIOHTS/PRIVELADOES, SUCH AS TV, GYMS, AND FREE 
TIME TO PULL SOAKS INSl’DE AND OUTSIDE PRISON, REPLACE THE FRILLS 
WITH HARD LABOR, MAKE THE PRISONS SELF SUPPORTING, AND KNOCK 
OFF EARLY PAROLE.



D a te ;  January 25 , 1 9 9 4

Fax To: Fax #

From : _____________ Fax: 789-7450
PO Box 34202. J u n e a u . AK 99803 Voice: 586-5230

Regard ing ;  Opposi t ion to che Peal th Penal ly .

Deal- Representative Porter:

I am writing you because I strongly oppose tire death penally. Please do not vote Tor ITB162.

Studies repeatedly show that death penalties are uo deterrent to violent crime. For that reason alone, 
the House should abandon this bill as a bad use of our.shortfall budget.

Another severe deterrent to passing a death penalty b£U is die fact that the death penalty is inherently 
skewed to kill more poor and non-Caucasian persons than anyone else. Our courts, police and juries 
unfortunately still act overwhelmingly against people of color -  white persons are apt to be arrested 
less often and given lighter sentences for the very same crimes. This imbalance makes lire death 
penalty inlterenHy unacceptable.

If you want to work against crime, I urge you and your colleagues to put our valuable state dollars 
where they’re most uceded: in crime prevention. Not just more police, but more prosecution of 
sexual violence, domestic violeuce, incest, and other crimes that put youth at risk of falling out of the 
system and into lives of despair where they become criminals themselves. Put more money into 
collecting child support payments from non-custodial parents -  so that children aren’t so poor they 
feel they have to steal to have whaf they want.

Tire death penalty is too costly ancl unjust a means for a non- deterrent end- and comes too late to 
make a difference for anyone. Crime prevention is where the money has to go to make sheets and 
homes safer for all of us.
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BEFORE THE HOUSE JUDICIARY COMMITTEE 
REPRESENTATIVE BRIAN PORTER, CHAIRMAN

WRITTEN TESTIMONY OP 
SCOTT ATWOOD STERLING 

REGARDING SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 1S2

JANUARY 26, 1994 

CHAIRMAN PORTER AND MEMBERS OF THE HOUSE JUDICIARY COMMITTEE:

M y  p u r p o s e  i n  t e s t i f y i n g  t o d a y  i s  t o  r e g i s t e r  m y  p r o f o u n d  

o p p o s i t i o n  t o  c a p i t a l  p u n i s h m e n t  i n  g e n e r a l  a n d  S p o n s o r  S u b s t i t u t e  

f o r  H o u s e  B i l l  162 i n  p a r t i c u l a r .  I  w i s h  t o  e m p h a s i z e  t h e  f a c t  

t h a t  a l t h o u g h  I  a m  a  l a w y e r  I  am  t e s t i f y i n g  s o l e l y  a s  a  p r i v a t e -  

c i t i z e n ,  t h a t  I  am  n o t  r e p r e s e n t i n g  a  c l i e n t ,  a n d  t h a t  m y  v i e w s  a r e  

m y  o w n .  I  r e q u e s t  t h a t  m y  w r i t t e n  t e s t i m o n y  b e  p u t  o n  t h e  r e c o r d . .

I n  m y  o p i n i o n  c a p i t a l  p u n i s h m e n t ,  s h o u l d  n o t  b e - r e s t o r e d  

i n  A l a s k a  f o r  t h e  f o l l o w i n g  r e a s o n s :

1 .  I t  i s  h y p o c r i t i c a l  t o  p u n i s h  h e i n o u s  c r i m e s  b y  m e a n s  

o f  a  h e i n o u s  c r i m e — t h e  d e l i b e r a t e  t a k i n g  o f  a n o t h e r  h u m a n  l i f e .

2 .  R e s e a r c h  d o e s  n o t  c o n f i r m  t h e  c l a i m  t h a t  c a p i t a l  

p u n i s h m e n t  i s  a n  e f f e c t i v e  g e n e r a l  d e t e r r e n t .  S t u d i e s  i n s t e a d  t e n d  

t o  c o n f i r m  t h e  o l d  E n g l i s h  s t o r y  a b o u t  p i c k p o c k e t s  v / o r k i n g  t h e .  

c r o w d s  a t t e n d i n g  t h e  h a n g i n g s  o f  p i c k p o c k e t s .

3 .  O n c e  i n f l i c t e d ,  t h e  d e a t h  p e n a l t y ' s  i r r e v e r s i b i l i t y -  

p r e v e n t s  c o r r e c t i n g  t h o e  n s t a n c e s  i n  w h i c h  t h e  c r i m i n a l  j u s t i c e ,  

s y s t e m  c o n v i c t s  t h e  w r o n g  p e r s o n .  W h i l e  a b s o l u t e  t r u t h  o n  s u c h  

m a t t e r s  i s  u n a t t a i n a b l e ,  t h e r e  a r e  s t r o n g  s u s p i c i o n s  - a n d ,  m o r e

E IG H T E E N T H  A L A S K A  L E G IS L A T U R E  -  SECO ND S E S S IO N
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r e c e n t l y ,  e m p i r i c a l  e v i d e n c e  - t h a t  s o m e  i n n o c e n t  p e r s o n s  h a v e  

r e c e i v e d  t h e  d e a t h  s e n t e n c e . '

I n  t h i s  r e g a r d  t h e  E i g h t e e n t h  L e g i s l a t u r e  w o u l d  d o  w e l l  

t o  r e m e m b e r  t h a t  c o u r t s  - i n c l u d i n g  t h e  S u p r e m e  C o u r t  o f  t h e  U n i t e d  

S t a t e s  - c o n s i d e r  t h e  c o n c e p t  o f  " i n n o c e n c e "  t o  h a v e  t w o  m e a n i n g s .

A  p e r s o n  i s  " i n n o c e n t "  i f  h e  o r  s h e  i s  n o t  t h e  o n e  w h o  c o m m i t t e d  

c r i m e .  S o  f a r  a s  I  k n o w  t h e  s p o n s o r s  o f  H o u s e  B i l l  152 h a v e  y e t  t o  

e x p l a i n  h o w  t h e  b i l l ' s  s t a t u t o r y  s c h e m e  w o u l d  o p e r a t e  t o  p r e v e n t  

t h e  e x e c u t i o n  o f  a  p e r s o n  c o n v i c t e d  o f  a  c r i m e  w h i c h  h e  o r  s h e  d i d  

n o t  c o m m i t .  T h e  i r r e v e r s i b i l i t y  o f  t h e  s e n t e n c e  o f  d e a t h  i s  o n e  o i l-  

t h e  b e s t  r e a s o n s  f o r  c o n d e m n i n g  i t s  u s e .

A  p e r s o n  i s  a l s o  - i n n o c e n t , r e g a r d l e s s  o f  w h e t h e r  h e  o r 1 ' 

s h e  i s  t h e  o n e  w h o  c o m m i t t e d  t h e  c r i m e ,  i f  h i s  o r  h e r  c o n v i c t i o n i  

w a s  i m p r o p e r l y  s e c u r e d .  T h e  s t a t u t o r y  s c h e m e  f o r  a p p e l l a t e  r e v i e w ,  

o f  c a p i t a l  o f f e n s e  c o n v i c t i o n s  a c c o m p a n i e d  b y  i m p o s i t i o n  o f  a  d e a t h  

s e n t e n c e  a s  s e t  o u t  i n  H o u s e  B i l l  162 c a n n o t  a s s u r e  a n  a c c u s e d  - o r  

s o c i e t y  - t h a t  i m p r o p r i e t i e s  i n  t h e  p r o c e s s  w i l l  b e  i d e n t i f i e d  a n d .  

r e m e d i e d  b e f o r e  t h e  s e n t e n c e  o f  d e a t h  i s  c a r r i e d  o u t  - p a r t i c u l a r l y  

s i n c e  t h e  b i l l  r e q u i r e s  t h a t  a p p e l l a t e  r e v i e w  b e  u n d e r t a k e n  n o  

l a t e r  t h a n  s i x t y  (60) d a y s  f r o m  t h e  d a t e  o f  i m p o s i t i o n  o f  s e n t e n c e .  ;

4 .  A d m i n i s t r ;  ■< i o n  o f  c a p i t a l  p u n i s h m e n t  i n  l a w  a n d  

p r a c t i c e  i s  i n c o n s i s t e n t  w i t h  r e t r i b u t i v e  t h e o r i e s  o f  p u n i s h m e n t ,  

f o r  u n d e r  s u c h  t h e o r i e s  w e  ■ w o u l d  p u n i s h  b y  d e a t h  a l l  o f  t h o s e  

c o n v i c t e d  o f  p r e m e d i t a t e d  m u r d e r  b u t  w o u l d  p u n i s h  n o  o t h e r  c r i m e  i n .
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t h i s  m a n n e r .  H o u s e  B i l l  1 62  ( w h e t h e r  i t s  s p o n s o r s ,  d r a f t e e s  a n d  

s u p p o r t e r s  r e a l i z e  i t  o r  n o t )  f o l l o w s  a  r e t r i b u t i v e  t h e o r y  o f  

p u n i s h m e n t  b e c a u s e  i t  w o u l d  a u t h o r i z e  c a p i t a l  p u n i s h m e n t  o n l y  f o r  

p r e m e d i t a t e d  m u r d e r  a n d  o n l y  f o r  c e r t a i n  p e r s o n s  c o n v i c t e d  o f  t h a t  

o f f e n s e ,  a n d  p u n i s h  n o  o t h e r  c r i m e  o r  a c c u s e d  i n  t h a t  m a n n e r .

T h e  l o g i c  o f  r e t r i b u t i o n  e n t a i l s  p u n i s h i n g  c r u e l l y  a n d  

u n u s u a l l y  t h o s e  w h o  m u r d e r  i n  a  c r u e l  a n d  u n u s u a l  f a s h i o n ,  b u t  t h e  

E i g h t h  A m e n d m e n t ,  a n d  S e c t i o n  1 2 ' o f  t h e  A l a s k a  C o n s t i t u t i o n ,  f o r b i d  

j u s t  t h a t  r e t r i b u t i v e  l o g i c .

5 .  R e s e a r c h  o n  w h o  r e c e i v e s  t h e  d e a t h  p e n a l t y  s h o w s  

t h a t  t h e  p e n a l t y  i s  n o t  a p p l i e d  i n  p r o p o r t i o n  t o  t h e  s e r i o u s n e s s  o f  

t h e  c r i m e .  W h a t  r e a l l y  h a p p e n s  i s  t h a t  d e a t h  i s  i m p o s e d  o n  a  

■ r a n d o m l y  s e l e c t e d  s u b s e t  o f  t h o s e  c o n v i c t e d  o f  c a p i t a l  o f f e n s e s .  

P r o s e c u t o r i a l  d i s c r e t i o n  i n  c h a r g i n g  a n d  p l e a  b a r g a i n i n g  v i r t u a l l y  

a s s u r e s  t h i s  r a n d o m n e s s  - a  f a c t  w h i c h  t h i s  c o m m i t t e e  s h o u l d ,  

r e q u i r e  t h e  D e p a r t m e n t  o f  L a w  t o  f u l l y  a d d r e s s  b e c a u s e  t h e  a c t u a l  

e f f e c t s  o f  s u c h  r a n d o m n e s s  - i n c l u d i n g  i n s i d i o u s  a s  w e l l  a s  o v e r t  

r a c i s m ,  a p p o i n t m e n t  o f  i n a d e q u a t e  d e f e n s e  c o u n s e l ,  a n d  b i a s  i n  j u r y -  

s e l e c t i o n  a m o n g  o t h e r s  - i f  f o r  n o  o t h e r  r e a s o n  t h e n  t o  d o c u m e n t  

h o w  t h e  d e p a r t m e n t  w i l l ,  a s  a  m a t t e r  o f  p o l i c y ,  a v o i d  

d i s c r i m i n a t o r y  i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y  t o  A l a s k a  N a t i v e s ,  

A s i a n s ,  P a c i f i c  I s l a n d e r s  a n d  o t h e r  m i n o r i t i e s .

I s. A l a s k a  l e g i s l a t o r s  w h o  r e p r e s e n t  A l a s k a  N a t i v e

... c o n s t i t u e n c i e s  w o u l d  d o  w e l l  t o  r e m e m b e r  t h a t  t h e  d e a t h  p e n a l t y  i s
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f a r  m o r e  f r e q u e n t l y  i m p o s e d  o n  b l a c k s  w h o  v i c t i m i z e  w h i t e s  t h e n  o n  

t h o s e  w h o  v i c t i m i z e  b l a c k s  b e f o r e  c a s t i n g  t h e i r  v o t e s  i n  f a v o r  o f  

H o u s e  B i l l  1 62  4

A l a s k a  l e g i s l a t o r s  w h o  r e p r e s e n t  A l a s k a  N a t i v e

c o n s t i t  e n c i e s  s h o u l d  r e a d  f o r  t h e m s e l v e s  t h e  s o - c a l l e d  " B a l d u s  

S t u d y ; "  w h i c h  w a s  c o n d u c t e d  b y  a  t e a m  o f  r e s e a r c h e r s  l e a d  b y  . ~ > a v i d  

B a l d u s  f o r  t h e  N A A C P  i n  t h e  e a r l y  1 9 8 0 ' s .  T h e  r e s e a r c h e r s  a n a l y z e d  

t h e  r e l a t i o n s h i p  b e t w e e n  - s e n t e n c i n g ,  o u t c o m e s  - a n d  r a c i a l

c h a r a c t e r i s t i c s  i n  2 ,4 8 4  h o m i c i d e  c a s e s  c h a r g e d  a n d  s e n t e n c e d  i n  

G e o r g i a  f r o m  1973  t o  1 9 7 9 .  T h e  d a t a  s u g g e s t e d  s t r o n g  r a c e - - v f -  

v i c t i m  d i s c r i m i n a t i o n  a s  w e l l  a s  m o r e  p u n i t i v e  t r e a t m e n t  o f  b l a c k  

o f f e n d e r s  i n  w h i t e - v i c t i m  c a s e s .

A l a s k a  l e g i s l a t o r s  w h o  r e p r e s e n t  A l a s k a  N a t i v e

c o n s t i t u e n c i e s  s h o u l d  a l s o  b e  a w a r e  o f  t h e  f a c t  t h a t  d e s p i t e  t h e  

i n c o n t e s t a b l e  e v i d e n c e  a d d u c e d  b y  t h e  B a l d u s  S t u d y ,  t h e  S u p r e m e  

C o u r t  o f  t h e  U n i t e d  S t a t e s  u n d e r  C h i e f  J u s t i c e  W i l l i a m  R e ) i n q u i s t  

h a s  f i r m l y  p u t  a n  e n d  t o  s t a t i s t i c a l  c h a l l e n g e s  t o  t h e  

a d m i n i s t r a t i o n  o f  t h e  d e a t h  p e n a l t y  b y  t h e  e x p e d i e n t  o f  h o l d i n g  

t h a t  w h i l e  p r o o f  o f  r a c i a l l y  d i s c r i m i n a t o r y  s e n t e n c i n g  p a t t e r n s  i n  

c a p i t a l  c a s e s  c a n  e s t a b l i s h  a r b i t r a r i n e s s  i n  v i o l a t i o n  o f  t h e  

E i g h t h  A m e n d m e n t ,  t h e  b u r d e n  o f  p r o v i n g  s u c h  d i s c r i m i n a t i o n  i s  

h i g h e r  - m u c h  h i g h e r  - t h a n  t h e  b u r d e n  r e q u i r e d  t o  p r o v e  

d i s c r i m i n a t i o n  i n  j u r y  d i s c r i m i n a t i o n  a r i d  e m p l o y m e n t  d i s c r i m i n a t i o n  

c a s e s  1 S e a  M c C l e s k e v  v .  K e m p  ( 1 9 8 7 ) .
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6 . A s  a  c l a s s  p a r o l e d  m u r d e r e r s  s h o w  l o w e r  r e c i d i v i s m -  

r a t e s  f o r  t h e i r  c r i m e s  t h e n  d o  m o s t  c l a s s e s  o f  f e l o n s .  T h e r e  i s  n o : 

e v i d e n c e  t h a t  t h e  d e a t h  p e n a l t y ,  a s  o p p o s e d  t o  l o n g - t e r m  

i m p r i s o n m e n t ,  i s  a n  e f f e c t i v e  s p e c i f i c  d e t e r r e n t .  M u r d e r e r s  o n  

d e a t h  r o w  a r e ,  i n  f a c t ,  m o r e  l i k e l y  t o  e n g a g e  i n  v i o l e n t  c r i m e s ; 

w i t h i n  p r i s o n  t h a n  a r e  t h o s e  s e r v i n g  l i f e  t e r m s .

A n o t h e r  r e a s o n  t o  c a s t  a  c o l d  e y e  o n  H o u s e  B i l l  1 62  i s .  

t h a t  i f  i t  b e c o m e s  l a w  ( t h e  a d v i s o r y  v o t e  p r o v i s i o n  X c o n s i d e r -

n o t h i n g  m o r e  t h a n  a  s h a m e l e s s  e f f o r t  b y  t h e  b i l l ' s  s p o n s o r s  a n d  

s u p p o r t e r s  t o  g e t  o u t  C h e ' v o t e  f o r  t h e i r  r e - e l e c t i o n )  i t  w i l l ,  

s o o n e r  o r  l a t e r ,  p r o d u c e  a  t r a v e s t y  o f  j u s t i c e  s u c h  a s  t h a t  w h i c h  

o c c u r r e d  i n  L o u i s i a n a  i n  t h e  c a s e  o f  P e r r y  v .  L o u i s i a n a  (1 9 9 0 )  .

A t  i s s u e  i n  P e r r y  w a s  w h e t h e r  a  s t a t e  c a n  f o r c i b l y 1

m e d i c a t e  i n s a n e  r  » o p l e  f o r  t h e  s o l e  p u r p o s e  o f  m a k i n g  t h e m  m e n t a l l y :

c o m p e t e n t  t o  b e  e x e c u t e d .  L o u i s i a n a  s o u g h t  t o  r e s t r a i n  c o n v i c t e d ;  

m u r d e r e r  M i c h a e l  P e r r y  a n d  i n j e c t  h i m  w i t h  a  p s y c h o t r o p i c  d r u g  t h a t  

w o u l d  c a l m  h i s  d i s o r d e r e d  m i n d  s o  t h a t  h e  w o u l d  k n o w  w h a t  w a s : 

h a p p e n i n g  t o  h i m  w h e n  h e  w a s  e l e c t r o c u t e d .

L o u i s i a n a  d e f e n d e d  i t s  p o s i t i o n  a s  b e i n g  c o n s i s t e n t  w i t h  

w h a t  t h e  " m a j o r i t y "  o f  i t s  c i t i z e n s  w a n t e d ,  o r ,  t o  p u t  t h e  m a t t e r  

b l u n t l y ,  t h e  a u t h o r i t i e e - w e r e  m o r e  t h a n  - w i l l i n g  t o  a c c o m m o d a t e  t h e  

p u b l i c ' s  b l o o d l u s t  n o  m a t t e r  h o w  c r u e l  -  n o  m a t t e r  h o w  b a r b a r i c  - 

n o  m a t t e r  h o w  d e g r a d i n g  - s a t i s f a c t i o n  o f  t h a t  b l o o d l u s t  r e q u i r e d :  

t h e  a u t h o r i t i e s  t o  b e .
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W h e r e ,  t h e n ,  i s  t h e  l i n e  b e y o n d  w h i c h  t h e  A l a s k a  

L e g i s l a t u r e  w i l l  n o t  g o  i n  a c c o m m o d a t i n g  t h e  b l o o d l u s t  o f  t h e  

m a j o r i t y  o f  A l a s k a n s  w h o  s u p p o s e d l y  s u p p o r t  c a p i t a l  p u n i s h m e n t ?  

H o w  f a r  w e  w i l l  g o  i f  c a p i t a l  p u n i s h m e n t  i s  a u t h o r i z e d  a n d  i m p o s e d :  

i n  v a r i o u s  c a s e s  b u t  m u r d e r  a n d  r e c i d i v i s m  r a t e s  d o  n o t  c h a n g e  i n ;  

p r o p o r t i o n  t o  c h a n g e s  i n  o u r  p o p u l a t i o n ?  H o w  f a r  w i l l  w e  g o  i f : 

c a p i t a l  p u n i s h m e n t  i s  a u t h o r i z e d  a n d  i m p o s e d  i n  v a r i o u s  c a s e s  b u t : 

o n e  m o r e  i n n o c e n t  p e o p l e  a r e  e x e c u t e d ?  W i l l  w e  t r e a t  t h e  f a m i l i e s ;  

a n d  f r i e n d s  o f  t h o s e  p e o p l e  w i t h  s o l i c i t u d e  f o r  t h e i r  " r i g h t s "  a s ;  

" v i c t i m s ? "

I  s u b m i t  t h a t  n o  m e m b e r  o f  t h e  A l a s k a  L e g i s l a t u r e  i s ,

c a p a b l e  o f  d e f i n i t i v e l y ' a n s w e r i n g  t h o s e ' q u e s ' t i o n s  j u s t "  a s  n o  o n e  o f  j
«

u s  - l e g i s l a t o r  o r  n o t  - i s  c a p a b l e  o f  a s s u r i n g  t h a t  c a p i t a l !
i

p u n i s h m e n t  w i l l  a c h i e v e  t h e  e n d s  o f  j u s t i c e .

F a r  b e t t e r  t h a t  w e  c o n c e n t r a t e  o u r  l i m i t e d  r e s o u r c e s  o n '  

a t t a c k i n g  t h e  r o o t  c a u s e s  o f  c r i m e  i n  A l a s k a ,  a n d  s i m p l y  a v o i d ,  

a l t o g e t h e r  t h e  q u a g m i r e  w h i c h  H o u s e  B i l l  1 62  w o u l d  c r e a t e .
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R e p r e s e n t a t i v e  J e r r y  S a n d e r s

District 19

Vice Chtir . Kules Commiue*
Vice Chair, Community &. Regional Affa irs Committee
House Stale Affairs Commioee
Special Comminee on Oil & Gas
Legislative Council
International Trade <fc Tourism

B e c a u s e  o f  w h a t  I  w a s  h e a r i n g ,  f r o m  m y  c o n s t i t u e n t s  a n d  o t h e r  
A l a s k a n s ,  I  m a d e  i t  a  p r i o r i t y  t o  { . i t r o d u c e  l e g i s l a t i o n  w h i c h  w o u l d  
r e i n s t a t e  t h e  d e a t h  p e n a l t y  i n  A l a s k a .  B a s e d  o n  p o l l s  t a k e n  l a s t  
y e a r ,  o v e r  75% o f  A l a s k a n s  p o l l e d  f a v o r  c a p i t a l  p u n i s h m e n t  i n  c a s e s  
o f  f i r s t  d e g r e e  m u r d e r .  N a t i o n a l l y ,  t h e  n u m b e r  i s  e v e n  h i g h e r  —  
87% o f  t h e  p e o p l e  s a y  t h e r e  s h o u l d  b e  a  d e a t h  p e n a l t y ,  a c c o r d i n g  
t o  o n e  r e c e n t l y  p u b l i s h e d  s t u d y .  A n d  w h e n  i t  c o m e s  d o w n  t o  i t ,  i n  
t h e  e y e s  o f  t h e  p e o p l e ,  i t  i s n ' t  a b o u t  c o s t - e f f e c t i v e n e s s .  I t  
i s n ' t  a b o u t  o v e r - c r o w d e d  p r i s o n s .  I t  i s n ' t  e v e n  a b o u t  r e v e n g e .  
I t ' s  a b o u t  j u s t i c e .  I t ' s  a b o u t  m a k i n g  i t  i m p o s s i b l e  f o r  t h e  
G u s t a f s o n s  o f  t h i s  w o r l d  t o  m a i l  b o m b s  f r o m  p r i s o n ,  c o n t i n u i n g  t o  
m u r d e r ,  w i t h  n o t h i n g  t o  l o s e .

W h e n  s o c i e t y  f e e l s  t h e r e  i s  n o  j u s t i c e ,  v i g i l a n t i s m  w i l l  f a s t  
b e c o m e  t h e  o r d e r  o f  t h e  d a y .  T h e r e  a r e  s o m e  a c t s  s o  h e i n o u s ,  t h e  
o n l y  w a y  t o  d e a l  w i t h  t h e m ,  a n d  m a i n t a i n  t h e  p e o p l e ' s  f a i t h  i n  t h e  
i n t e g r i t y  o f  t h e  s y s t e m  t h e y  e n t r u s t  t o  p r o t e c t  t h e m ,  i s  f o r  
s o c i e t y  t o  r i d  i t s e l f  o f  t h o s e  w h o  c h o o s e  t o  c o m m i t  s u c h  a c t s .  I  
e m p h a s i z e  t h e  w o r d  c h o o s e .  I n  t h e  l e g i s l a t i o n  I ' v e  i n t r o d u c e d ,  
H o u s e  B i l l  1 6 2 ,  w e ' r e  t a l k i n g  a b o u t  o n l y  o n e  c r i m e  a s  b e i n g  s o  
p a r t i c u l a r l y  h e i n o u s  a s  t o  w a r r a n t  d e a t h  a s  p u n i s h m e n t .  T h a t  c r i m e  
i s  m u r d e r  i n  t h e  f i r s t  d e g r e e ,  w i t h  t h e  p r e s e n c e  o f  s t a t u t o r y  
a g g r a v a t i n g  f a c t o r s  n o t  o u t w e i g h e d  b v  a n y  m i t i g a t i n g  f a c t o r s .

H o u s e  B i l l  1 6 2  p r o v i d e s  t h e  d e f e n d a n t ,  i n  c a p i t a l  c a s e s ,  w i t h  
t h e  " S U P E R  D U E  P R O C E S S ' * '  o u r  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  h e l d  
m u s t  b e  a l l o w e d  s u c h  d e f e n d a n t s .  H o u s e  3 i l l  1 62  h a s  b u i l t  i n  
p r o t e c t i o n s  t o  e n s u r e  t h e  d e f e n d a n t  e v e r y  l a s t  c h a n c e  f o r  a  f a i r ,  
t h o r o u g h  r e v i e w  o f  h i s  o r  h e r  c a s e .  I  o n l y  w i s h  w e  c o u l d  c o m e  u p  
w i t h  a  l a w  w h i c h  w o u l d  g u a r a n t e e  t h e  s a m e  p r o c e d u r a l  p r o t e c t i o n s  
f o r  m u r d e r  v i c t i m s  b e f o r e  t h e y  a r e  m u r d e r e d .  T h e n ,  n o b o d y  w o u l d  
h a v e  t o  d i e .

W e  o w e  i t  t o  b o t h  p o t e n t i a l  v i c t i m s ,  a n d  p o t e n t i a l  m u r d e r e r s ,  
t o  h a v e  a  d e a t h  p e n a l t y  i n  A l a s k a .  W i t h o u t  o n e ,  w e  a r e  c r e a t i n g  
n o t  o n l y  m u r d e r  v i c t i m s , b u t  m u r d e r e r  v i c t i m s  —  p e o p l e  w h o  m a y  n o t  
h a v e  p r e m e d i t a t e d l y  k i l l e d  h a d  t h e y  b e e n  r a i s e d  u n d e r s t a n d i n g  t h e  
c o n s e q u e n c e  o f  t h e i r  a c t i o n s  w o u l d  b e  t h e i r  o w n  d e a t h .
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SUBJECT: Sectional Summary of SSHB 162 (Work Order No. 8-LS0414\E)

TO: Representative Jerry Sanders
Attn: Bob Krogseng

FROM: Jerry Luckhaupt
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a 
preliminary matter, note that a sectional summary of a bill should not be considered 
an authoritative interpretation of the bill - the bill itself is the best statement of its 
contents.

Section 1 of the bill amends A S  11.41.100(b) to provide that murder in the first 
degree is a capital offense.

Section 2 of the bill amends A S  12.30.100(b) to provide that a person charged with 
a capital offense is not eligible for release before trial.

Section 3 of the bill amends A S  12.30.040(b) to provide that a person convicted of 
a capital felony may not be released on bail either before sentencing or pending 
appeal.

Section 4 of the bill amends A S  12.47.110(b) to provide that a person that has been 
found to incompetent to stand trial and has remained incompetent for five years may 
still be retried if the original charge is a capital felony.

Section 5 of the bill amends A S  12.55.025(i) to exclude capital sentencing proceedings 
fiom application of the preponderance of the evidence standard of proof. To impose 
the death penalty the trier of fact must find the existence of an aggravating factor 
beyond a reasonable doubt.

Section 6 of the bill amends A S  12.25.125(a) to add the death sentence as a 
permitted sentence upon conviction of murder in the first degree.

SECTIONAL ANALYSIS
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Section 7 of the hill amends A S  12.55.125(f) to provide that a sentence of death may 
not suspended under the suspension of execution of sentence statute, A S  12.55.080.

Section 8 of the bill amends A S  12.55.145(a) to provide that a previous conviction 
for a capital felony may be considered and used by a court, regardless of when the 
conviction occurred, ac a previous conviction when imposing sentence for those 
offenses for which the legislature has prescribed presumptive terms.

Section 9 of the bill amends A S  12.55.155(f) to clarify that that subsection only 
applies to the establishment of aggravating and mitigating factors at sentencing for 
offenses for which the legislature has prescribed presumptive terms.

Section 10 of the bill is the statutory "meat" of the bill. This section adds a new 
chapter to A S  12 with the following sections:

AS 12.58.010 provides that (a) when a defendant is convicted of a capital 
felony the court shall commence a separate sentencing proceeding before the 
same jury that convicted the defendant or, if the jury trial was waived or the 
defendant pled guilty, the court will impanel a jury for the sentencing; (b) 
during the sentencing proceeding evidence may be presented as to any 
aggravating or mitigating factor the court determines to have probative value; 
(c) after hearing the evidence the jury shall deliberate and issue a recom­
mended sentence with written findings of whether the jury unanimously finds 
the existence of at least one aggravating factor listed in AS 12.58.030, 
unanimously determines by a preponderance of the evidence that the 
aggravating factor or factors outweigh any mitigating factors that the one or 
more members of the jury may have found to exist by a preponderance of the 
evidence, and unanimously find that the defendant should be sentenced to 
death.

AS 12.58.020 provides procedures for the imposition of sentence by the court. 
If the jury finds as provided in AS 12.58.010(c) then the court must impose 
the death penalty but if the jury does not find an aggravating factor, or finds 
the aggravating factor or factors outweighed by the mitigating factors, or does 
not recommend that the defendant be sentenced to death, then the court may 
not impose the death sentence but must impose a term of imprisonment as 
provided in AS 12.25.125(a). When a sentence of death is imposed under this 
section it is subject to automatic review by the Alaska Supreme Court under 
AS 12.58.200.

AS 12.58.030 provides a list of aggravating factors which may be considered 
by a jury and, if at least one of these factors is found to exist, upon which a 
death sentence may be based.
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AS 12.58.040 provides a list of mitigating factors which must be considered by 
the jury along with any other mitigating factors that may exist and which must 
be outweighed by the aggravating factor or factors in order to support a 
sentence of death.

AS 12.58.100 provides procedures for an automatic, priority review by the 
Alaska Supreme Court of the judgment of conviction of any capital felony in 
which the death sentence is imposed.

AS 12.58.110 provides that after review of the conviction and sentence the 
Alaska Supreme Court shall issue a death warrant and set a date of execution 
if the court upholds the conviction and sentence.

AS 12.58.200 requires the commissioner of corrections to establish a procedure 
for the execution of a sentence of death.

AS 12.58.210 requires the commissioner of corrections to specify the time and 
date of execution after receiving a death warrant from the Alaska Supreme 
Court.

AS 12.58.220 specifies that the death sentence shall be inflicted by lethal 
injection within a state correctional facility.

AS 12.58.230 requires the commissioner of corrections to make a return upon 
the death warrant showing the time and place in which the defendant was 
executed.

AS 12.58300 requires the commissioner of corrections to give notice if the 
commissioner believes the defendant has become incompetent or is pregnant 
and provides a stay of execution.

AS 12.58310 provides procedures for determining and reviewing the 
competency of the defendant.

AS 12.58320 provides that if the defendant is pregnant the sentence of death 
shall be stayed during the pregnancy and when the defendant is no longer 
pregnant that the sentencing court shall notify the Alaska Supreme Court and 
the commissioner of corrections and the supreme court will issue a new death 
warrant.
AS 12.58.900 provides definitions.

Section 11 of the bill amends A S  22.07.020(a) and provides that the court of appeals 
does not have appellate jurisdiction in a case involving criminal prosecution when the 
death sentence has been imposed.
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Section 12 of the bill amends A S  22.07.020(b) to provide that the court of appeals 
does not have appellate jurisdiction to review appeals of death sentences.

Section 13 of the bill provides for an advisory vote of the qualified voters at the 
November 1994 general election on the question of whether capital punishment for 
murder in the first degree should take effect.

Section 14 of the bili provides that the advisory vote provision (section 13 of the bill) 
takes effect immediately.

Section 15 of the bill provides a June 1, 1995 effective date for the rest of the bill 
other than the advisory vote provision. Special effective date provisions require a 
two-thirds vote of each house to be effective under th t constitution.

GPLrpl
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R e p r e s e n t a t i v e  J e r r y  S a n d e r s

District 19

Vice Chair, Rules Committee j
Vice Chair, Community & Regional Affa irs Committee / J N o v e m b e r  2 2 ,  1 99 3
House State Affairs Comminee / j
Special Comminee on Oil &  Gas Y
Legislative Council /
International Trade & Tourism /

In the interest of providing Alaskans with accurate 
information/ and as the sponsor of House Bill 162, which seeks 
reinstatement of the death penalty in Alaska, I am compelled to 
address inaccuracies in the Anchorage Daily News' November 16 
Compass piece, "Bill based on false assumptions about death 
penalty", by Kathy Kainer.

First, the author refers to myself and Representative Harley 
Olberg as the ones who "introduced" House Bill 162. In fact, we 
are sponsor and cosponsor, respectively; additional cosponsors of 
HB 162 are Representatives Con Bunde, Jeanette James, Pete Kott, 
and AI Vezey. In addition, the Senate Judiciary Committee is 

also sponsoring legislation seeking reinstatement of the death 
penalty, through Senate Bill 127. The primary difference between 
the two bills is that the House version calls for prosecutorial 
discretion, and the Senate version (currently) does not; because 
both bills are in their first committees of referral, these and 
other elements may be amended before reaching the floor. This is 
a critical period for citizen input; the final version of the 
bill should be crafted to reflect, as closely as possible, the 
will of the people and the mandates of both the Alaska and 
federal constitutions.

Next, Ms. Kainer suggests that because there are no 

conclusive studies regarding the deterrent value of capital 
punishment, we shouldn't have it available as a criminal 
sentence. The implications of this attitude are distressing; the 
lack of conclusive evidence goes in both directions —  in other 
words, there are no conclusive studies indicating capital 
punishment is not a deterrent. As legislators, should we err on 
the side which is in direct opposition to what our constituents 
are saying they want? Or should we, in the absence of statistics 
either way, honor the wishes of those we have pledged to serve?
If only one Alaskan's life is saved because a potential murderer 
decides his or her own life is too precious to place at risk, the 
law is worth having on the books. Anyone doubting that murderers 
would ever consider the possible sentence while calculating their 
crimes should read the transcript from Andy Nelson's murder 
trial, which I have available at my office. Incidentally, it is 
my personal opinion that, for optimal deterrent value, executions 
should be mandatorily televised —  the solemnity of the occasion 
will be brought into the psyche of the citizenry much more 
effectively than simply reading about it in the paper or hearing 
about it on the radio or television news. Potential jurors would
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also be reminded that death is a sentence to be recommended only 
under the most special of circumstances.

Ms. Kaine goes on to say that HB 162 "claims that capital 
punishment allows society to most severely condemn the 
premeditative taJdng of human life. In other words, we are going 
to teach that it is wrong to kill by killing the killers. I hope 
our legislators can see the fallacy in this sort of logic." The 
flawed logic lies with Ms. Kaine's incomplete digestion and 

woefully distorted regurgitatj.cn of the words found in sub 2 of 
Section 1 of the bill ; "(the legislature finds that imposition 
of the death penalty for the crime of murder in the first degree] 
is consistent with the criminal sentencing goal of community 
condemnation in that, by its use, the state affirms society's 
norms and condemns most severely the premeditative taking of 
human life or the taking of life under circumstances manifesting 
extreme indifference to its value." How Ms. Kaine interprets the 
above words to mean simply that "we are going to teach that it is 
wrong to kill by killing the killers" is beyond me. At present, 
murder is grossly violative of society1s norms. If the 

legislature works as it should, when the day comes that murder is 
considered, by the majority of citizens, to be a less serious 
crime (perhaps because of overpopulation?), you will see a 
consequent reduction of the severity of possible sentences. At 
least in the eyes of most Alaskans, premeditated murder is still 
viewed as a heinous enough act to justify, in certain 
circumstances, a sentence of death. Let's not simplify, 
underestimate, or disregard the importance of the collective 
norms of society (including, but not limited to, members of 

Amnesty International) —  for it is these norms which legislators 
must consider in enacting laws, and which ultimately define the 
parameters of our social interaction.

In the next paragraph, Ms. Kainer lists countries which do 
not have capital punishment, apparently in an attempt to persuade 
the readers that Alaska should join these countries. In the 
first paragraph, however, she accuses political leaders of 
"jumping on the death penalty bandwagon." Which "bandwagon" is 
preferable —  the "international bandwagon" banning capital 
punishment, or the "Alaska bandwagon" seeking reinstatement of 
the death penalty at the request of a majority of the 
constituency? While I find statistics from other countries 
interesting, as an elected representative, ultimately I consider 
two things: What my constituents want, and the confines of the
Alaska and federal constitutions —  not the social policies or 
purposes of punishment in Nicaragua or Romania (two of the 
countries Ms. Kainer cited as examples we should follow). In 
addition, Ms. Kainer's implication that capital punishment is 
acceptable for "exceptional circumstances. . .such as treason", 
strikes me as inconsistent, and a sadly shortsighted minimization 
of the profound "exceptionalness" of premeditated murder.

Ms. Kainer goes on to claim that the death penalty punishes 
the "poor, minority, mentally retarded and uneducated members of 
society." She cites no statistics to back this up; Amnesty 
International tends, however to use Professor Michael Radelet's 
In Spite of Innocence: Erroneous Convictions in Capital Cases,



(Northeastern University Press, 1992) as a tome in decrying the 
arbitrariness of sentences of death. I have read the book; 
obviously a good deal of research went into putting it together, 
but most of the cases cited were from about 1900 to 1930. Many 
of the protections we take for granted —  indeed, we consider 
them rights —  were nonexistent when most of those cases were 
heard. The Miranda rule, Furnam v Georgia, not to mention other 
rules of evidence and procedure, have brought us a long way from 
the gross past miscarriages of justice. Furthermore, a 1989 
study cited by the Anchorage Daily News (June 19, 1989 "Death 
Penalty: U.S. system produces an agonizing legal limbo") is in 
direct contradiction to Ms. Kainer's assertions of adverse impact 
upon minorities. The study, provided by the NAACP Legal Defense 
c. \d Educational Fund, Inc., reported that, since capital 
punishment was reinstituted in 197b, 52% of prisoners on death 
row have been white; and 56% of those executed have been white.

Ms. Kainer's comment that a prosecutor "decides to go after 
the death penalty based on whether or not he thinks he can get a 
conviction" further reflects her misunderstanding of the process, 
and of the bills. The imposition of the death penalty is 
independent of the first degree murder conviction. With both the 
House and Senate bills —  (though more so with the House Bill, 
which provides prosecutorial discretion, so that cases not 
containing the requisite aggravating factors are eliminated from 
consideration for the death penalty from the onset) —  there are 
specific statutory aggravating factors, one of which the 
sentencing jury must unanimously find to exist, beyond a 
reasonable doubt, before the death penalty can realistically 
become a possible sentence. In addition, the jury must 
unanimously find that the aggravating factors are not outweighed 
by mitigating factors. Last, the jury must unanimously recommend 
death, and may decline from doing so even if the first two 
conditions are mrt. The jury's decision, if it does not 
recommend death, is final (if it does recommend death, on the 
other hand, it is light years away from being final, thanks to 
the "Super Due Process" mandated by our United States Supreme 
Court). Ms. Kainer's assumption that "powerful relatives" or 
"political influence" or "money" would influence jurors 

represents an underestimation of the integrity of the average 
Alaskan.

I can well understand the Ms. Kainer's det ire, as a member 
of Amnesty International, to place HB 162, and those legislators 
willing to act upon the wishes of their constituencies by 
sponsoring such a bill, in the least favorable light possible.

But by the same token, I would hope she could understand my 
commitment, as an elected representative of Alaskans both in 
District 19 and statewide, to do all I can to advance the 
collective desires of those I am honor bound to represent.
Perhaps such mutual empathy is too much to expect; I can accept 
that. What I cannot allow to pass without comment, however, is 
her apparent unwillingness or inability to actually read the text 
of the bill, resulting in the perpetuation of the types of 
assumptions (false ones, that is) which Ms. Kainer herself 

decries in her closing paragraph.
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ME M O R A N D U M  October 27, 1993

SUBJECT: Constitutionality of House Bill 162, imposing capital punishment

TO:

FROM:

Representative Brian Porter, Chair 
House Judiciary Committee

Jack Chenowj 
Legislative,

i
:/C cufK fr^ /

I am substituting for Jerry Luckhaupt, who is in lay-off status, for the purpose of 
responding tu your recent request.

You have asked, broadly and without citing reference to any particular provision of 
the state or federal constitutions, whether House Bill 162 is constitutional. The 
measure, reimposing the death penalty, has been assigned to the House Judiciary 
Committee.

I have reviewed the files of this bill and its Senate companion (SB 127) and of the 
files of the bills on this subject with which I worked during the Sixteenth Legislature. 
Except as specifically noted in the matter discussed below, I believe HB 162 would 
be found constitutional.

I

The principal line of constitutional challenge to death penalty provisions has been 
through the Eighth Amendment to the United States Constitution ^  and the parallel

y  The Eighth Amendment to the United States Constitution provides:

BAILS, FINES AND PUNISHMENTS. Excessive bails shall not be 
required, nor excessive fines imposed, nor cruel and unusual punishments 
inflicted.



state constitutional provisions--in Alaska, article I, section 12 of the state constitu­
tion. 2/

The chief features of House Bill 162 have been drafted to conform to the require­
ments enunciated by the United States Supreme Court that apply to death penalty 
cases. Those requirements derive from a series of capital punishment-related 
decisions beginning with Furman v. Georgia. 408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d 
346 (1972), reh. den. 409 U.S. 902, 93 S.Ct. 89, 34 LE d.2d 163 (1972)) (striking down 
death penalty statutes under the application of the Eighth Amendment when state 
law permitted trial juries random, unguided discretion in the imposition of a capital 
sentence) and culminating in the opinions issued in Gregg v. Georgia. 428 U.S. 153, 
96 S.Ct. 2909,49 L.Ed.2d 859 (1976) (upholding against an Eighth Amendment-based 
challenge statutes that provide guidance to judge and juries that effectively prevented 
arbitrary imposition of death sentences) and Woodson v. North Carolina, 428 U.S. 
280, 49 L.Ed. 2d 944, 96 S.Ct. 2978 (1976) (finding that a mandatory death sentence 
upon conviction for first degree murder violated the Eighth Amendment). The Gregg 
decision gives helpful direction in the drafting of capital punishment legislation, for 
it includes discussion relating to the requirement of a divided or bifurcated procedure 
in which the jury separately considers the sentence, the requirement that the jury 
recommending a sentence make specific findings as to the presence of applicable 
aggravating o r mitigating factors to support its sentencing recommendation, and the 
requirement of mandatory appellate review.

This measure incorporates those provisions in its principal substantive section, bill 
section 11. In that bill section are to be found provisions to require a separate 
sentencing proceeding before the same jury that convicted the defendant or, if the 
jury trial was waived or the defendant pled guilty, the court is to impanel a jury for 
the sentencing. It directs that during the sentencing proceeding evidence may be 
presented as to any aggravating or mitigating factor the court determines to have 
probative value, and that after hearing the evidence the jury shall deliberate and issue 
a recommended sentence with written findings of whether the jury unanimously finds 
the existence of at least one aggravating factor listed in a later section, unanimously 
determines by a preponderance of the evidence that the aggravating factor or factors 
outweigh any mitigating factors that the one or more members of the jury may have 
found to exist by a preponderance of the evidence, and unanimously find that the 
defendant should be sentenced to death. The procedures also provide for an 
automatic review of a death sentence by the Alaska Supreme Court.

Representative Brian Porter
October 27, 1993
Page 2

Artic le I, section 12 of the Alaska D e s t itu t io n  provides:

EXCESSIVE P U N I S HMENT. Excessive bail shall not be required, 
nor excessive fines imposed, nor cruel and unusual punishments inflicted.

Penal administration shall be based on the princ ip le of reformation and 
upon the need for protecting the public.



Additionally, the measure provides a list of aggravating factors which may be 
considered by a jury and, if at least one of these factors is found to exist, upon which 
a death sentence may be based, and includes a series of mitigating factors which must 
be considered by the jury along with any other mitigating factors that may exist and 
which must be outweighed by the aggravating factor or factors in order to support a 
sentence of death.

Representative Brian Porter
October 27, 1993
Page 3

II

The question has been asked whether, independently of the federal constitutional 
protection against cruel and unusual punishment, article I, section 12 of the Alaska 
Constitution would bar imposition of the death penalty. It is my opinion that it would 
not.

. . cruel and unusual punishment [shall not be] inflicted11:

The language of this element of the state constitutional provision tracks the Eighth 
Amendment of the federal constitution. The Eighth Amendment prohibition is 
applicable to the states through the due process clause of the Fourteenth Amend­
ment. Robinson v. California. 370 U.S. 660, 82 S.Ct. 1417, 8 L.Ed.2d 758 (1962), 
reh. den. 371 U.S. 905, 83 S.Ct. 202, 9 L.Ed.2d 166 (1962). The United States 
Supreme Court has concluded that imposition of the death penalty is not inherently 
cruel and unusual punishment and therefore not in all cases an Eighth Amendment 
violation. Furman v. Georgia and Gregg v. Georgia, loc. cit. The court has observed 
that the Eighth Am endm ent’s prohibition against cruel punishment "must draw its 
meaning from the evolving standards of decency that mark the progress of a maturing 
society." Trop v. Dulles. 356 U.S. 89, 78 S.Ct. 590, 2 LE d.2d 630, 642 (1958). Finally, 
the United States Supreme Court has also interpreted the cruel and unusual 
punishment provision so as to impart a "proportionality" test to criminal sentences, 
determiumg in Solem v. Helm. 463 U.S. 277, 103 S.Ct. 3001, 77 L.Ed.2d 637 (1983), 
that "as a m atter of principle . . .  a criminal sentence must be proportionate to the 
crime for which the defendant was convicted." 77 L.Ed.2d 637, 649.

As to artic;r. I, section 12 of the state constitution, the Alaska Supreme Court has 
determined that the "cruel and unusual punishment" provision applies to render 
inapplicable as unconstitutional

[ojnly those punishments which are cruel and unusual in the sense that 
they are inhuman and barbarous, or so disproportionate to the offense 
committed as to be completely arbitrary and shocking to the sense of 
justice, . . .

-3
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Green v. State. 390 P.2d 433 (Alaska 1964), at 435; quoted in Thomas v. State. 566 
P.2d 630 (Alaska 1977), Davis v. State. 566 P.2d 640 (Alaska 1977). The Alaska 
Supreme Court, in Green, expressly ruled that "in this jurisdiction punishment for 
crime need not be strictly proportioned to the offense", 390 P.2d 433, at 435. 
However, the United States Supreme Court’s later decision in Solem v. Helm, relying 
on the Eighth Amendment to find a proportionality requirement, does require that 
sentencing be in some measure related to the seriousness of the crime for which 
convicted. Dancer v. State. 715 P.2d 1174, 1180, n. 6 (Alaska App. 1986).

The constitutions of a majority of the states incorporate closely comparable 
provisions, ill those that allow a death penalty, and in which death penalty challenges 
based on an interpretation of a "cruel and unusual punishment" provision like 
Alaska’s have been considered, I found two-California and M assachusetts-in which 
the state’s highest court has applied the provision to conclude that imposition of the 
death penalty was constitutionally impermissible with reference to a state constitution­
al provision. People v. Anderson. 6 Ca!.3d 628, 493 P.2d 880, 100 Cal. Rptr. 152 
(Cal. 1972), cert. den. 406 U.S. 958, 92 S.Ct. 2060, 32 L.Ed.2d 344 (1972) (subse­
quently set aside by a constitutional amendment adopted by the voters, and endorsed 
in People v. Frierson. 25 Cal.3d 142, 599 P.2d 587, 158 Cal. Rptr. 281 (Cal. 1979), 
validating the death penalty as permissible punishment); District Attorney for the 
Suffolk District v. Watson et al.. 411 N.E.2d 1274 (Mass. 1980) (concluding from 
"examination of the actual operation of capital punishment provisions in Massachu­
setts, that the death penalty [statute enacted by c. 488, St. 1979], with its full panoply 
of concomitant physical and mental tortures, is impermissibly cruel under art. 26 [of 
the state constitution] when judged by contemporary standards of decency"). In the 
remainder of the states, the decisions have not found the death penalty to be cruel 
and unusual punishment. State v. Gillies. 662 P.2d 1007 (Ariz. 1983); State v. 
Sheppard. 331 A 2d 142 (Del. 1974); Gilreath v. State. 279 S.E.2d 650 (Ga. 1981); 
People v. Gaines. 430 N.E.2d 1046 (111. 1981); Brewer v. State. 417 N.E.2d 889 (Ind. 
1981); State v. Myles. 389 So.2d 12 (La. 1979); Tichnell v. State. 415 A 2 d  830 (Md.
1980); State v. Williams. 652 S.W.2d 102 (Mo. 1983); State v. Anderson. 296 N.W.2d 
440 (Neb. 1980); Shuman v. State. 578 P.2d 1183 (Nev. 1978); State v. Ramseur, 524 
A.2d 188 (N.J. 1987); State v. Rondeau. 553 P.2d 688 (N.M. 1976); Commonweath 
v. Zettlemover, 454 A.2d 937 (Pa. 1982), cert, den., 461 U.S. 970, 103 S.Ct. 2444, 77 
L.Ed.2d 1327 (1983); State v. Austin. 618 S.W.2d 738 (Tenn. 1981); Ex parte 
Granviel. 561 S.W.2d 503 (Tex. Crim. App. 1978); Stamper v. Commonwealth. 357
S.E.2d 808 (Va. 1979). cert. den. 445 U.S. 972, 100 S.Ct. 1666, 94 L.Ed.2d 239 (1980); 
State v. Rupe, 683 P.2d 571 (Wash. 1984); Hopkinson v. State. 632 P.2d 79 (Wyo.
1981).

"Penal administration shall be based upon the principle of reformation and upon the 
need for protecting the public."



From an historical perspective, this second sentence of article I, sec ;on 12 may not 
be a strong basis for an argument against imposition of capital punishment.

The Alaska Constitution Convention twice took up consideration of this provision, 
once in preliminary discussion of language recommended by its Committee on the 
Preamble and Bill of Rights, and again in consideration of a delegate’s am endm ent 
to that language. In each instance, the colloquy among the delegates strongly implied 
that the language being adopted was not intended to preclude imposition of capital- 
punishment.

When first offered, the proposed language in question read:

The administration of criminal justice shall be founded on principles of 
reformation, and not vindictiveness.

As the committee reported and explained its first draft, the following exchange 
occurred on the Convention floor:

PRESIDENT EGAN: . . .  Mr. Emberg.

DELEGATE EMBERG: I would like to ask a question in regard to 
the last sentence of Section 10, page 4, lines 3, 4, and 5. It reads, "The 
administration of criminal justice shall be founded on principles of 
reformation, and not vindictiveness." Now, I have no quarrel with the 
thought expressed here, except as it relates to the establishment of a 
code which might provide forfeiture of life, capital punishment, in other 
words. Is there any relation between the two?

DELEGATE AWES (chair of the Bill of Rights and Pream ble 
Committee): Is your question whether or not this would eliminate 
capital punishment?

DELEGATE EMBERG: Yes.

DELEGATE AWES: That v/as brought up in the Committee, and this 
provision is found in several other state constitutions, and in those 
states the courts have ruled that this language does not prohibit capital 
punishment.

Representative Brian Porter
October 27, 1993
Page 5

Journal of the Alaska Constitutional Convention, vol. 2, at pp. 1286, 1287.
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The question arose again as the Convention formally considered and acted on the 
Com m ittee’s report:

PRESID EN T EGAN: Are there amendments to be proposed to . . .  
Section 10? Mr. Ralph Rivers.

D ELEG A TE RALPH RIVERS: I submit one.

PRESID EN T EGAN: The Chief Clerk may read the proposed
am endm ent.

C H IEF CLERK: Page 4, Section 10, line 3, delete the last sentence 
commencing on line 3 and substitute the following: T h e  administration 
of criminal justice shall be founded upon the principle of reformation 
as well as upon the need to protect the public.’

Representative Brian Porter
October 27, 1993
Page 6

D ELEG A TE RALPH RIVERS (speaking in support of a motion to 
adopt): Mr. President, the reason for this [amendment] is that I think 
the administration of criminal justice should definitely be founded upon 
the need for protecting the public. I think that, secondarily, it is a very 
good idea for us to try to reform the people who have breached the 
law and become antisocial, but I don’t want to completely overlook the 
protection of the public. I also think this business about "and not on 
vindictiveness" sounds a little odd. You can’t legislate away that kind 
of sin. If a district attorney is mean, he is mean. I don’t care, so I 
merely submit that to say that the administration of criminal justice 
shall be founded upon the principle of reformation as well as upon the 
need for protecting the public. It covers the subject better than it is 
now.

PRESID EN T EGAN: Mr. McLaughlin.

D ELEG A TE MCLAUGHLIN: I would like to ask the Chairman of 
the Bill of Rights [Committee] a question. Was it the intention of this 
clause to abolish capital punishment on the theory that you can’t 
reform a dead man?

D ELEG A TE AWES: I made the same observation as did one or two 
others on the Committee. However, this sentence has used almost the 
identical words as in other state constitutions, and in those states the 
supreme court upheld that it does not abolish capital punishment.

- (o



Representative Brian Porter
October 27, 1993
Page 7

PRESIDEN T EGAN: Mr. Doogan.

D ELEG A TE DOOGAN: Mr. Chairman, to clarify this article more, 
this clause was originally taken from Indiana[,] I believe it is. I forget 
the article and section number, but the way it was written in there, 
although it stated that it had been tested and did not preclude capital 
punishment, after discussion in the Committee it was purported to 
intend that this clause would have nothing to do until the time a person 
was sentenced, but in view of the penal institutions and governments 
in their work to rehabilitate prisoners rather than lock them up on 
bread and water and forget about them, that this statem ent was more 
or less advisory or instructive to the penal institutions that they would 
work on the basis of reformation and not go back to the bread and 
water stage, but it was intended that it would apply after a person 
received sentence. It was not to apply up until that time, and I think 
that is what the criminal justice is supposed to mean.

PRESID EN T EGAN: Mrs. Hermann.

D ELEG A TE HERMANN: Mr. President, I also do not like the word 
"vindictiveness". I would like to believe that there is never any 
vindictiveness in the punishment of people who have violated the laws 
of the country, though I am compelled to admit that sometimes I have 
seen evidences [sic] of it, but I do think that Mr. Ralph Rivers is 
correct in saying that the chief aim of criminal justice is the protection 
of the public and that the reformation and rehabilitation of the persons 
who have been found guilty of a crime is vastly important also, so if I 
understand Mr. Rivers’ motion correctly, I am going to support it. I 
think that it is high time that some state constitution had in it some 
mention of the need of reformation of people who seem criminally 
inclined rather than the need of constantly stressing punishment for 
them. W hen we learn to have preventive instead of punitive measures 
on our statute books[,] we are going a long ways further toward really 
administering criminal justice.

PRESID EN T EGAN: Is there further discussion? If not, the question 
is, "Shall the proposed amendment as offered by Mr. Ralph Rivers be 
adopted by the Convention?" All those in favor of the adoption will 
signify by saying "aye", all opposed by saying "no". The "ayes" have it 
and the proposed amendment is ordered adopted..........

Journal of the Proceedings of the Alaska Constitutional Convention, vol. 2, pp. 1308 - 
1310.



Delegate Doogan’s recollection that the provision was derived from a comparable 
provision of the Indiana constitution seems correct. Article I, section 18, of the 
Indiana Constitution of 1851 includes a provision that its state penal code should be 
founded on principles of reformation, not vindictive justice.

Delegate Awes’s responses concerning the relationship between the Indiana provision 
and that state’s death penalty were equally apt: both before and since the Alaska 
Constitutional Convention, the Indiana Supreme Court has consistently construed the 
state’s constitutional provision so as not to bar imposition of the death penalty. 
McCutcheon v. State. 155 N.E. 544 (Ind. 1927); Hawkins v. State. 37 N.E.2d 79 (In i 
1941); Brewer v. State. 417 N.E.2d 889 (1981), cert. den. 458 U.S. 1122, 102 S.Ct. 
3510, 73 LEd.2d 1384, reh. den. 458 U.S. 1132, 103 S.Ct. 18, 73 L.Ed.2d 1403 (1982); 
Williams v. State. 430 N.E.2d 759 (Ind. 1982), app. dismissed. 459 U.S. 808, 103 S .C t 
33, 74 LEd.2d 47, reh. den., 459 U.S. 1059, 103 S.Ct. 479, 74 L.Ed.2d 626 (1982), 
And, as Delegate Awes remarked, a similar provision appears in the constitution of 
Wyoming (article I, section 15: "The penal code shall be framed on humane 
principles of reformation and prevention."). Wyoming imposes a death penalty, but 
there is nothing of record to note that the court has ever squarely faced a death 
penalty challenge grounded on article I, section 15 of that state’s constitution. 
Substantively similar provisions aiso appear in the constitutions of New Hampshire 
(article I, section 18), Oregon (article I, section 15), and the 1889 constitution of 
Montana (article III, section 24), but in the case of each of these three, the respective 
constitutional provision includes or is accompanied by additional language explicitly 
or implicitly authorizing the imposition of capital punishment.

However, the Indiana precedent may be distinguished. For purposes of interpreting 
and applying the com parable Alaska constitutional provisions, the Indiana cases 
decided before Alaska’s Constitutional Convention are the more pertinent. ^  The 
constitutional challenge raised in the earlier of the two, McCutcheon v. State, 155 
N E. 544 (Ind. 1927), was based on the clause of article I, section 18 of the Indiana 
constitution that disallowed use of a penal code grounded on "vindictive justice." ^
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The theory-one o f statutory construction and intcrprctation--is based on the well- 
sctiicd rule that, when the meaning of a statute is in doubt, reference to legislation in  a state 
statute from which the language was taken is helpful. The theory also applies to construction 
of constitutional provisions. W hile the application of the rule o f jud ic ia l interpretation 
followed in the orig inating state would not be binding, the conclusions reached by the 
originating state’s high court, and the reasoning of those jud ic ia l op in ions may be helDfuL

y  Specifically, the Indiana Supreme Court said:

Nor is the punishment of death for murder in the first degree in 
conflict w ith article I, section 18 of the Constitution (section 70, Burns’ R.S.
1926) - "the Penal Code shall be founded on the principles of reformation,

(continued.-)
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Alaska’s constitution omits that term, substituting in its place a reference to 
"protecting the public." The later of the two, Hawkins v. State. 37 N.E.zd 79 (Ind. 
1941), disposes of the constitutional challenge merely by citing the earlier decision 
and concluding that the law is "settled otherwise." 37 N.E.2d 79, at 87.

The debate may be joined on this point. Surely the explanations and conclusions 
offered by Delegates Awes and Doogan persuaded their colleagues to make the 
substantive change urged by Delegate Ralph Rivers. In so doing, both acknowledged- 
that the Indiana (and other state court) opinions as they understood vhem did not 
interpret the language so as to preclude imposition of capital punishment. On the 
other hand, a closer look at the Indiana decisions construing that sta te’s com parable 
constitutional provision, made before the Alaska Constitutional Convention convened 
in late 1955, discloses that those decisions turned on analysis and application language 
that was not carried forward into this state’s constitution,

In the absence of a definitive interpretation, I am of the view that the decision 
remains open to debate, though on balance the determination would not seem to 
favor a successful article I, section 12 challenge.

Ill

I want now to speak to several other issues of constitutional dimension that have 
been addressed to my attention during the course of my review of this legislation.

A

The House bill specifies that the death sentence shall be inflicted by hanging or, at 
the option of the defendant, by lethal injection. The fact that a defendant would be 
required to make a choice about the manner of the defendant’s execution ^  should 
not render the proposed legislation unconstitutional.

^/(...continued)
and not of v indictive justice." Such punishment [i.e. capital punishment] "is 
not * * * vindictive, but is even-handed justice" (Driskcll v. State. 7 Ind. 338,
343 [(1855)|), necessarily meted out for the maintenance o f the peace and 
the protection of the citizens of the state.

McCutcheon v. State. 155 N .E . 544, at 548.

& Technically, as the bills are dr fted, the defendant is not required to make a choice. The 
statute requires the defendant to be hanged, but gives the defendant the opportunity to 
exercise the alternative of lethal injection.



Representative Brian Porter
October 27, 1993
Page 10

Washington’s statutes, like the proposed bills discussed here, offer a defendant the 
choice between hanging and lethal injection, with the former--hanging--made th  . 
preferred manner of execution. See RCW 10.95.180(1). Considering the question., 
the Washington Supreme Court determined that a statutory requirement that the 
defendant make a choice did not violate the "cruel and unusual punishment" clauses 
of the state and federal constitutions. State v. Rupe. 683 P.2d 571,593 - 594 (V/ash. 
1984) (imposition of death penalty reversed on other grounds), on further consider­
ation after remand and reimposition of death sentence, 743 P.2d 210 (Wash. 1987), 
cert, den. 486 U.S. 1061, 100 LEd.2d 934, 109 S.Ct. 2834 (1988), reh. den. 487 U.S. 
1263, 101 L.Ed.2d 976, 109 S.Ct. 25 (1 9 8 8 ).^  Considering the same capital

9  O n the point of whether or not the provision of a choice of methods o f execution was 
constitutional, the Washington Supreme Court responded:

Defendant’s final constitutional challenge to the death penalty 
statute raises the issue of whether a llow ing an ind iv idual a choice between 
two methods of execution is unconstitutional. . . .

. . .  The broader question, of whether a choice between hanging or lethal 
in jection is unconstitutional, has never been at issue in this state.

Neither defendant nor the State offers authority to support their 
position. Contrary to both parties’ assertions, logic dictates neither result. 
Ind iv idual reactions to the various methods of execution and the right to 
choose vary greatly. In some cases, a person may be so appalled by the 
thought of physically hanging by the neck that the option o f death by lethal 
in jection is welcome. To others, the idea of lying strapped upon a gumey 
awaiting the ! “.hal poison to seep into one’s veins at an unknown time may 
be equally abhorrent. These individuals embrace the idea of choosing the 
method of their death as a way to avoid their own private terrors. But to 
a third type of individual, the choice itself is cruel. As they await the day o f 
their death, they arc faced not only w ith the terror of death itself but also 
w ith th - terror of making the wrong choice on how to die. These ind iv id u ­
als do not embrace the idea o f choice; they dread its requirement that they 
take an active part in their own demise.

To resolve this issue either way would require that, in one case or 
the other, the court’s personal view of cruelty prevails over the views of 
condemned felons. By removing the choice, we impose a cruel punishment 
upon those who dread a particular method of execution. Retaining the right 
of choice on the other hand, may impose severe psychological pressure on 
those who arc frightened of the decision itself.

On balance, on this record, we cannot agree with defendant’s 
assertion that the choice in and o f itself is necessarily cruel punishment.
The record before us is devoid of any evidence relating to what psychological 
effect the choice of execution method has upon those sentenced to death.

(continued...)
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punishment statute, the Ninth Circuit recently reached a like conclusion on just the 
federal constitutional question. Campbell v. Blodgett. 978 F.2d 1502, 1517 (9th Cir. 
1992).

B

The fact that the death penalty is imposable on juveniles should not render capital 
punishment unconstitutional under the Eighth Amendment of the United States 
Constitution.

In companion cases, Stanford v. Kentucky and Wilkins v. Missouri. 492 U.S. 361,106 
LEd.2d 306, 109 S.Ct. 2969 (1989), reh. den. 106 L.Ed.2d 635, 110 S.Ct. 23 (1989), 
a five-member majority of the United States Supreme Court concluded that the 
Eighth Amendment’s "cruel and unusual punishment" provision did not forbid a state 
from executing persons who were juveniles when they committed the offenses for 
which they had been convicted. By implication, the court seemed to conclude that 
it would be unconstitutional, as a violation of the Eighth Amendment, for a state to 
impose the death penalty on one younger than 16 at the time of commission of the 
offense. ^

As a result of these decisions, and of the effect of one other, it appears that, as 
Justice O’Connor’s concurring opinion in Thompson v. Oklahoma. 487 U.S. 815, 101 
LEd.2d 702, 108 S.Ct. 2687 (1988) relates, there is some age below which a juvenile’s 
crimes cannot be constitutionally punished by death. Persons convicted for offenses 
committed when they were 16 or 17 years old are not protected by an Eighth 
Amendment-based claim that they are too young to be executed. Persons convicted

^ (...con tinued )
M o reove r, defendant does not even allege that he has o r  w ill undergo 
em o tion a l trauma by having to select the method o f  his dem ise. H e merely 
asks, as part o f  a general constitu tiona l a tu c k  on  the statute, that this court 
address the issue in the abstract. T o  accept defendant’s argument w ould 
requ ire  that we speculate as to whether it is m ore  cruel to impose a choice 
o r  a given method o f  execution. Th is we dec line to do.

R u n e . 6 8 3  P.2d at 593  - 594.

%  T he  re ference to age 16 derives in part from  a C ou rt decision the previous year, 
T hom pson  v. O k lah om a . 487 U .S . 815 , 101 L .Ed .2d  702 , 108 S .C t. 2687  (1 9 8 8 ). In  
T> ^mpson. fo u r members o f  the C ou rt determ ined that the app lication o f  the O k lahom a 
death pena lty  statute to a defendant who was 15 years o ld  at the lim e o f  the o ffense did 
constitu te  a v io la tio n  o f  the Eighth Amendment, while Justice O ’C onno r, cesting a fifth  vo te  
to vacate the juven ile 's death sentence, determ ined that the evidence in the case w ou ld n o t 
suppo rt a find ing that the O k lahom a leg is lature had given special care and de liberation  in its 
decision to  im pose a death penalty that m ight lead to its use against a juven ile .

-11-



for offenses committed when they were younger than 16 years old may be protected 
under the Eighth Amendment from execution. However, that protection may not be 
available if there is evidence from which a reviewing court could find that the 
legislature had given the requisite special care and deliberation in its decision to allow 
executions of juveniles of an age younger than 16. That evidence would likely 
incorporate a statement in the legislation itself of the minimum age of the defendant 
on whom the state may impose the death penalty and the reason(s) for reaching that 
decision. ^

It is, of course, always possible that Alaska’s appellate courts, construing and applying 
article I. section 12 of the state constitution, could reach a different conclusion on this 
point. ^
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As d ra fted , neither H B  162 no r SB  127 now contains that kind o f  p rovision .

T h e  question , o f  course, is whether, in the event this cap ita l punishment measure 
becomes law, the A laska  Suprem e C ou rt would read the state con stitu tion ’s a rtic le  I , section 
12 to find that the execution o f  a youth fo r an offense com m itted w h ile  under the age o f  18 
vio lates the "cruel and unusual punishment" clause o f  that p rov is ion . T h e  federa l ju risd ictions 
that have considered the question have determ ined that im position  o f  the death penalty on  
you th fu l o ffenders docs not v io la te  the Eighth Amendment. P rc ican v. B lackburn . 743 R 2 d  
1091, 1098 - 1099 (5 th  C ir. 1984) (considering the capital punishm ent statute o f  Lou is iana ), 
m od ified on rehearing on o th e r grounds, 765 F.2d 4 82  (5 th  C ir. 1985 ), cert, den. 4 92  U .S . 
925 , 106 L .Ed .2d  604 , 109 S .C t. 604  (1 9 8 9 ); High v. Kem p. 8 19  F .2d  9 8 8 ,9 9 3  (11 th  C ir. 1987) 
(considering sentence under F lo rid a  law ), c e rt  den, sub nom . H igh v. Z an t. 4 92  U .S . 9 2 6 ,1 0 6  
L E d .2 d  609 , 109 S .C t. 3264 (1 9 8 9 ) , reh. den. 492  U .S . 9 37 , 106 L .E d .2d  635 , 110 S .C t. 23 
(1 9 8 9 ). Sec a lso  G raham  v. Lvnaugh. 854 F .2d 715 , 7 18  (5 th  C ir . 1 988 ) (considering Texas 
law ). A  num ber o f  state courts have reached the same conc lus ion , but a ll based the 
conclusion p rin c ipa lly  on  a reading and app lication o f  the U n ited  S ta les  Constitu tion 's Eighth 
Amendment. State v. Valencia. 602  P.2d 807 , 809 (A riz . 1 97 9 ), W a rd  v. State. 733  S .W ^ d  
728 , 733  - 734  (A rk . 1987), State v. H arris. 3 59  N .E 2 d  67 , 71 - 7 2  (O h io  1976 ), vacated on  
o th e r gds. sub nom . H arris  v. O h io . 438  U .S . 911, 57  L E d .2 d  1155, 9 8  S .C t. 3148 (1 9 7 8 ) , Ice 
v. C om m onw ea lth . 6 67  S .W .2d  671 , 679  - 680  (Ky . 1984 ), H igh v. Z an t. 3 00  S .E 2 d  654 , 662 
(G a . 1983 ), T rim b le  v. State. 478  A .2d 1143, 1158 - 1164 (M d . 1 98 4 ), Cannadav v. State. 455 
So.2d 713 , 725  (M iss. 1934).

A rtic le  1, section 12 o f  the state constitution provides the A laska  court a d ifferen t 
basis by which to consider the question . The current test o f  w hether o r  not a particu la r 
punishment am ounts to a c rue l and unusual punishment derives from  G reen v. State. 390 
P.2d 433 , 435 (A la ska  1964):

O n ly  those punishments which arc crue l and unusua l in the sense 
that they a rc  inhuman o r  barbarous, o r  so d isp rop o rtion a te  to the o ffense 
comm itted as to be com p lete ly  arb itrary and shocking to the sense o f  justice 
may be stricken as v io la ting  the due process clauses o f  the state and federa l 
constitu tion . Such punishments would a lso be vo id  under a rtic le  I. section 
12 o f  the A laska Constitu tion which declares that c rue l and unusual

(continued—)
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^ (...con tinued )
punishments sha ll not be inflicted.

(Emphasis added; foo tnotes om itted ). See a lso  Thomas v. S tate. 5 6 6  P.2d 630 , 635 (A laska  
1977); AJlam v. State. 8 30  P .2d 435 , 441 (A laska App. 1992). U nd e r that test, it is open to 
the A laska court to conclude that the execution o f  persons under the age o f  m a jo r ity -th a t 
is, m inors under the age o f  18~constituies the imposition o f  a punishment that is "com p le te ly - 
arbitrary" and "shocking to the sense o f  justice."

My sense is that the A laska Supreme Court would p robab ly  no t reach a decision at 
variance with the decisions in the m ajority o f  other junsd ictions, but I cannot be certa in o f  
it.

T o  set a legislative m ark  on  the matter as it considers this m easure, the leg is la tu re 
may wish to fo llow  the m ode l provided in the majority o f  the states that im pose the death 
penally inserting a p rov is ion in to  the respective death penalty enactments p roh ib iting  its 
im position on  persons who comm itted capital crimes as m inors. In  states that have set 
statutory m inimums, the range o f  years that are the m in imum  ages fo r  which capita l 
punishment may be imposed spans ages between 10 and 18:

age 10:
South D ako ta  S .D ak . Comp. Law § 23A -26-8a-2

age 14:
Arkansas A rk . Code Ann. § 9 -2 7 -3 1 8 (a ) (1 ) and (b ) (1 )
U tah U tah  Code Ann. §78-3a-25

age 15:
Louisiana La. Ch ild ren ’s Code, art. 305
Virgin ia Va. Code Ann . § 1 6 .1 -2 69 (A )(1 )

age 16:
Indiana Ind. Code Ann . § 35 -50 -2 -3 (b )
Kentucky Ky. Rev. S la t. § 640 .040 (1 )
M issouri M o. Rev . Stat. § 565.020
Nevada Nev. Rev. S la t. § 176.025
O k lahom a by court decision. Thompson v. O k lahom a .

(1 9 8 8 )
W yom ing W yo. Stat. § 6 -2 -101(b )

age 17:
Georg ia Ga. Code Ann. § 17-9-3
New Hampshire N .H . Rev. Stat. § 6 3 0 :1 (V )
N orth C aro lina N .C . Gen. S la t  § 14-17 (w /cxccptions)
Texas Texas Pen. Code Ann. § 8 .0 7 (d )

age 18:
C a lifo rn ia Ca l. Penal C ode § 190.5

(continued...)
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C

When Jerry Luckhaupt first drafted this bill, he cautioned on one point of the

. . . [Sjtates sometimes limit the applicability of the death penalty to 
certain types of first degree murder, for example situations similar to 
those cases for which a 99 year mandatory term of imprisonment are 
required under Alaska law. See AS 12.55.125(a)(l)-(3)..............

. . . I am deeply concerned with the range of sentences available to 
someone convicted of a capital offense, murder in the first degree. 
AS 12.55.125(a) currently provides for a prison term of not less than 
20 years nor more than 99 years for most murders in the first degree 
and for mandatory terms of 99 years ome murders. Under the bill
draft, to this current sentencing range woulu be added the punishment 
of death in cases determined by the jury to warrant the death sentence. 
The possibility that someone convicted of murder in the first degree in 
one case may only receive 20 years and someone convicted of murder 
in the first degree in another case may receive death is troubling due 
to the disparate range of possible sentences. This is not always a 
problem in other states with the /  penalty, for at least in those
states whose statutes 1 have examined, the legislature has apparently 
authorized only two possible sentences for a capital felony, life 
imprisonment or death. The disparity between life imprisonment and

A num ber o f  these jurisdictions have, in add ition to setting a statutory m inimum fo r  im pos ition  o f  
the death penalty, codified consideration o f  the defendant’s age as a mitigating fac to r in cap ita l cases, 
as the b ill you a rc  considering would do.

1 found the Tennessee provision interesting in this respect: I f  a m inor is charged w ith  first 
degree m urder fo r  which capital punishment is im posab le, the waiver o f  the m in o r from  ju ven ile  
proceedings to stand tria l as an adu lt is contingent upon the p rosecutor’s not having the righ t to  seek 
im position  o f  the death penalty o f  a person who was a m ino r when the offense was com m itted .

measure:

^ (...c on tinu ed )
C o lo rad o
Connecticut
Illin o is
Maryland
Nebraska
New Jersey
New Mexico
O h io
O regon
Tennessee

C o lo . R ev . S tat. § 16-11-103( l ) ( a )
C onn . Gen. Stat. Ann. § 5 3 a -4 6 a ( f ) ( l )
111. Com p . Stat. Ann. ch. 720 § 5 /9 - l(b )
Md. A nn . C ode  art. 27 , § 4 12 (0
Neb. Rev . S tat. § 28-105.01
N J . Stat. A nn . §§ 2A : 4A -22 (a ); 2C : l l - 3 ( g )
N .M ex. Stat. A nn . §§ 2 8 -6 - l (A ) ; 3 1 -1 8 -1 4 (A )
O h io  Rev. C ode  Ann. § 2929 .02 (A )
O re . Rev . S la t . §§ 161.620 and 419 .4 76 (1 ) 
Tcnn . Code Ann . § 37 -1 -1 34 (1 )
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death, while great, is not as great as the disparity between death and 
20 years imprisonment. This "problem" is a cause of concern for me 
and, at this stage of my research in this area, I am not prepared to say 
that I believe it would not be a constitutional problem.

(Emphasis added). As background, let me note that in my own review, I was able 
to confirm that about two-thirds of the states that impose capital punishment do so, 
as Jerry indicated, in the context in which only two sentences are possible: death-or 
life imprisonment without possibility of parole. Of the balance of the jurisdictions, 
a large number set out a third sentencing possibility-life imprisonment with possibility 
of parole only after the passage of a long term of incarceration, usually at least 25 
to 30 years. ^

Implicit in Jerry’s statement is a concern that the sentencing scheme for capital 
felonies that would be in place by the enactment of the changes proposed in the 
House Bill could be found disproportional in effect, that it would not pass muster 
under a "proportionality" test that the United States Supreme Court has identified in 
conjunction with review of capital punishment cases under the Eighth Amendment 
to the United States Constitution.

As I understand the proportionality requirement, the bill should not present an 
Eighth Amendment problem.

In the context of capital punishment cases, a "proportionality review" is a determina­
tion by the appellate court as to whether or not the imposition of the death penalty 
in the case under review is consistent with the punishment imposed on others who 
have been convicted of the same offense. See Pulley v. Harris, 465 U.S. 37, 43, 79

^  It w ould be my observation that the revision o f  this state’s first degree m u rde r 
punishm ent as proposed by H B  162 would leave A laska anchored at the "short" end o f  the 
spectrum  in that, under some circumstances, the statute would au thorize  im position  o f  a te rm  
o f  im prisonm ent fo r a conviction fo r  a capita l fe lony o f  perhaps as litt le  as 20  years. O n  a 
m in im um  20  year sentence, then, a llow ing fo r  the statu tory reduction o f  time served fo r  good  
behavior under A S  33 .20 .010 (a ), at least theoretica lly , the defendant’s sentence cou ld  re su lt 
in a pe riod  o f  actual incarceration o f  about 13 years.

T h e  jurisdictions that provide an a lte rnative to life  imprisonment w ithout possib ility  
o f  p a ro le  to capital fe lons not sentenced to death usually set a mandatory m in imum  pe riod  
o f  tim e that the person convicted must serve be fo re  the person becomes e lig ib le  fo r  p a ro le . 
S o , fo r  example, the pertinent F lo rid a  statute requires a defendant convicted o f  a cap ita l 
fe lony  to  serve a m inimum o f  25 years o f  a sentence before becom ing elig ib le fo r  pa ro le , F la . 
S la t. A nn . § 7 75 .0 82 (1 ), while O regon law requ ires that a defendant convicted o f  aggravated 
m u rder and sentenced to life im prisonment must be confined fo r a m inimum  period  o f  3 0  
years, but becomes e lig ib le fo r pa ro le  consideration a fte r passage o f  20 years o f  that sentence. 
O re . R ev . Stat. § I6 3 .1 0 5 ( l ) (c )  and (2 ).
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L.Ed.2d 29, 36, 104 S.Ct. 871, 875 (1984V In Pulley, the Supreme Court held that a 
proportionality review, while useful, is not constitutionally required of an appellate 
court in all capital cases. Proportionality review, then, goes an inquiry into or 
consideration of the effect of the jury’s application of aggravating and mitigating 
factors that culminate in a decision as to whether or not to recommend imposition 
of the death sentence. In the event the jury determines that the weight of mitigating 
factors outweighs the effect of any aggravators and does not recommend the capita] 
penalty, the court’s authority to impose sentence is essentially unchanged: in order 
to impose the 99-year mandatory sentence, the court must find evidence of at least 
one of the statutory factors listed in AS 12.55.125(a); if it does not, it has discretion, 
within the range identified, to determine the sentence. In short, though the span of 
punishment for a capital felony proposed by the measure is relatively large, spanning 
from 20 years to 99 years or death, the range of the possible sentence that the 
defendant faces should not, in and of itself, give rise to a successful Eighth 
•\mendment-based challenge.

IV

As a concluding point to this memo, I want to raise a question not related to your 
inquiry.

I had not thought about it until now, but the research I undertook in the preparation 
of this memo raised a question in my mind about the handling of executions, the 
attendance of witnesses, and coverage by the media. The bill before you is silent on 
the subjects of attendance at an execution by witnesses and of press access to 
executions. ^  Do you not want to give those subjects some consideration? One 
or the other, or both, could become a disputed topic giving rise to future litigation.

JBC:lmb:gc 
93-21 l.lmb

—J  It appears that some 3 6  states now au tho rize  imposition o f  the death penalty. 
T ab le  8 3 ,  "State D eath  Penalty (A s O f  O ctober 1990), set ou t in The B o o k  o f  lhe States. 
1992-1993 Ed ition , pp. 5 49  - 551 . O f  them , 12 have laws that specifically authorize the 
presence o f  members o f  the media during an execution, 21 au tho rize  the presence r>f selected 
public m em bers to witness an execution, and 4  perm it the presence on ly  o f  certain specia lly 
designated o ffic ia ls  and friends o r  re latives o f  the condemned who are invited to be present 
by the condem ned. N oted in foo tnotes 13 and 15, pp. 1043 - 1045, "F irst Amendment 
Analysis o f  State Regu lations P roh ib iting the F ilm ing o f  P risone r Executions," G eo . 
W ash ington Law Review  60  (1 9 9 2 ) , pp. 1042 - 1080. (V e rm on t, identified in the com pilation , 
has, in fact, revised its statute defin ing first degree m urder fo r  which the death penalty may 
be im posed to  e lim inate provisions fo r  the im position o f  cap ita l punishment, though its body 
o f  statutes continues to contain sections that spe ll ou t the circumstances fo r  confinement and 
execution o f  condemned prisoners.]
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MEMORANDUM

TO: Senator Robin Taylor

FROM: Christine M. Cheff 
Legislative Analyst

RE: Capital Punishment: An Update
Research Request 94.021

You asked that we update a previous memorandum prepared by this agency concerning 
capital punishment (LRA Memorandum 91.035). In particular, you asked for current 
information about costs related to carrying out the death penalty.

There are still just 37 states with death penalty statutes. According to recent information 
published by the Bureau of Justice Statistics, at year end 1991 there were 2,482 prisoners 
under sentence of death in 34 states and within the federal prison system (Attachment A).1 
That represents a 5.8 percent increase over the number held at the end of 1990. Fourteen 
prisoners were executed in 8 states in 1991--Texas (5), Florida (2), Virginia (2), Georgia (1), 
Louisiana (1) Missouri (1) North Carolina (1) and South Carolina (l)-w hich brought to 157 
the number of executions since the death penalty was reinstated in 1976.

A comprehensive discussion of death penalty costs is presented in the attached July 1993 
Legislative Research Agency Memorandum 93.224.2 It provides an overview of various 
studies and reports concerning the issue, including a report prepared by Duke University that 
was published in May of this year.3

I hope this information will be useful. Please do not hesitate to call if we can be of further 
assistance.

I I
'mm*•A--- LEGISLATIVE R E S E A R C H  AGENCY ANALYSIS'
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ATTN: Sandy Nusbaum

FROM: Chr ist ine M. Cheff
Legis lat ive Analyst

R E : Capital Punishment
Research Request 91.035

You asked several questions about capi tal  punishment and cap i ta l  punishment 
laws in states other than Alaska. Each of your questions is addressed below.

States Where Capital Punishment i s Legal

Capi tal  punishment, commonly referred to as tne death penalty, i s current ly 
legal  in 37 states. Over time i t  has been abol ished or declared 
unconst i tut ional  in many of these states, and then reinstated. The most 
s i gn i f i can t  recent event which impacted death penalty laws was the 1972 U.S. 
Supreme Court ru l i ng in Fur/nan v. Georgia. The Court found that procedures for 
imposing the death penalty in Georgia and Texas were in v i o l a t i on  of the Eighth 
and Fourteenth amendments of the U.S. Const i tut ion. Because v i r t u a l l y  a l l  
other state death penalty laws were modeled on the Georgia and Texas statutes, 
they were also considered to be in v io l a t i on .  As a resul t  of  the Furman 
dec is ion ,  many states revised the i r  statutes to meet const i tut ional  
requirements. In 1976, laws inVGeorgia.JFIorida and/Texas were upheld by the 
U.S. Supreme Court and the death penalty was re instated.1

Vermont has a death penalty statute, but i t  was n u l l i f i e d  by the Furman v. Georgia ru l i ng and has not been revised. According to Janet Ansel 1, a Vermont 
l e g i s l a t i v e  researcher, the sentence of death has been removed from most 
crimes, and treason is probably the only one for which i t  might s t i l l  be 
imposed. The last execution in Vermont took place in 1959.

Leg i s la t i ve Research Agency

November 15, 1990

MEMORANDUM

TO: Senator Paul Fischer

xM a r y  F a i r c h i l d ,  " D e a t h  P e n a l t y  L a w s , "  N a t i o n a l  C o n f e r e n c e  o f  S t a t e
L e g i s l a t u r e s ,  1 9 8 9 .
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the adoption of a const i tut ional  amendment. As of October 1990, both b i l l s  
were s t i l l  in committee (Attachment C and D).

In West V i rg i n i a ,  four b i l l s  for reinstatement of the death penalty died in 
committee. Proposals ranged from imposing the death penalty for f i r s t  degree 
murder to a narrowly focused House B i l l  which ca l led for the death penalty in 
cases of f i r s t  degree murder by an inmate in a West Virginia correct ional  
f a c i l i t y .  By a vote of 18 to 16, the Senate defeated a Senate Joint Resolution 
asking for a statewide referendum to reinstate the death penalty.

Pour of the six b i l l s '  for reinstatement in Wisconsin asked for the death 
penalty in homicide cases i f  the defendant is 16 years of age or older. 
Appl i cat ion of the death penalty for certain control led substance offenses was 
ca l l ed for in a Senate b i l l .  Al l  of the b i l l s  died in committee.

Fiscal Impact of the Death Penalty

Most studies about the f iscal  impact of the death penalty conclude that., 
overa l l ,  i t  is more cost ly than the a l ternat i ve of l i f e  imprisonment. The
amount of money spent from pretr ia l  i nvest igat ion to f inal  appeal i s estimated
to be as much as ten times more than the amount spent on noncapital cases.14

For capi tal  punishment b i l l s  introduced during the 1989 Wisconsin l e g i s l a t i v e  
session, a cost estir.:te of S102,061 for each death penalty case was projected 
by the State Publ ic Offender. The Wisconsin Department of Health and Social 
Services estimated the cost of construct ing between eight and 30 death row 
ce l l s  at SI to S2 m i l l i o n ,  and annual staff ing and maintenance costs at between 
5280,800 and $530,167. The estimate was based on the number of crimes for 
which the death penalty was imposed and the length of time required for the 
appeals process. In 1986 - 1987, Wisconsin spent $15,568 annual ly for each 
prisoner confined to Waupun State Prison.5

A study publ ished by the New York State Defenders Association in 1982
"ident i f i ed 11 levels of review and defined a minimum of 144 cost centers that 
determine the total price-tag of capi tal  punishment."8 By project ing costs 
across j us t  the f i r s t  three l eve ls of review--the t r i a l  and penalty phase, 
appeals court and supreme court review--a death penalty case was estimated to

^Jonathan Gradess, "Execution Does Not Pay," Washington Post, February 
28, 1988.

5A. Peter Cannon, Capital Punishment in Wisconsin and the Nation, (State 
of Wisconsin, Legis lat ive Reference Bureau 1990), p. 9.

8"Capital Losses: The Price of the Death Penalty for New York State," New 
York State Defenders Association, Apri l  1, 1982.
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23A-20-28. A court may d ire c t th a t no t more than s ix  ju ro rs  in  addi­
t io n  to  the regu la r ju ry  eeabers be c a lle d  and impaneled to  s i t  as a lte r ­
nate ju ro rs .  A lte rna te  ju ro rs , in  the o rde r in  which they were ca lle d , 
s h a ll rep lace ju ro rs  who, p r io r  to the time the ju ry  r e t ir e s  to consider 
i t s  v e rd ic t ,  become or are found to  be d is q u a l if ie d ,  d ischarged, o r unable 
to  perform  th e ir  duties. A lte rn a te  ju ro rs  s h a ll be drawn a t the same time 
and in  the same manner, sha ll have the same q u a li f ic a t io n s ,  s h a ll be sub­
je c t  to  the same examination and cha llenges, s h a ll take the same oath and 
s h a ll have the same functions, powers, f a c i l i t i e s  and p r iv ile g e s  as regular 
ju ro r s .  An a lte rn a te  ju ro r  who does not rep lace a reg u la r ju r o r  sha ll be 
d ischarged a f te r  the ju ry  re t ire s  to  cons ider i t s  v e rd ic t .

Section  50. That 5 23A-20-29 be amended to  read as fo llo w s :

23A-20-29. I f ,  before the ju ry  r e t i r e s ,  a ju ro r  o r a lte rn a te  o r a 
member o f h is  immediate fam ily  d ie s , o r I f  he o r  a member o f h is  immediate 
fa m ily  becomes i l l ,  o r upon o the r good cause shown to  the c o u r t, the court 
may o rd e r him discharged.

Approved March 27, 1979

CHAPTER 160 

(S.B. 53)

DEATH PENALTY PROVIDED FOR CERTAIN CRIMES 

AN ACT

ENTITLED, An Act to  provide the death p e n a lty  fo r  c e rta in  crimes and the 
procedure fo r  implementing such a sentence.

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH OAKOTA:

Section 1. That subd iv is ion  (1 )  o f § 22-6-1 be amended to  read as fo l ­
lows:

(1 )  Class A fe lony: death o r  l i f e  imprisonment in  the s ta te  peniten­
t ia r y .  A lesser sentence than death o r l i f e  imprisonment may not be 
g iven fo r  a Class A fe lo n y ;

Section  2. That S 22-16-4 be amended to  read as fo llo w s :

22-16-4. Homicide is  murder when p e rpe tra ted  w ith o u t a u th o r ity  o f law 
and w ith  a premeditated design to  e f fe c t  the death o f the person k i l le d  o r 
o f  any o the r human being, o r when committed by a person engaged in  the 
p e rp e tra tio n  o f ,  o r attempt to  p e rp e tra te , any arson, rape, robbery, bur­
g la ry ,  kidnapping, or un law fu l th row ing , p la c in g , o r d ischarg ing o f a 
d e s tru c t iv e  device o r explos ive .

Section  2A. That I  & . i f ' - 9  be amended to  read as fo llo w s :

22-16-9. Homicide is  manslaughter !n the f i r s t  degree when perpetrated 
w ith o u t any design to  e ffe c t death by a person engaged in  the  commission o f 
any fe lo n y  o ther than as provided in« S 22-16-4.
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s h a ll Inc lude  in  h is  in s tru c tio n s  to the ju r y  fo r  i t  to consider, any m it i ­
g a tin g  circum stances and any o f the fo llo w in g  aggravating circumstances 
which may be supported by the evidence:

(1 )  The o ffense  was committed by a person w ith  a p r io r  record o f convic­
t io n  fo r  a Class A fe lony , or the o ffense  o f murder was committed by
a person who has a substan tia l h is to ry  o f  serious a s s a u ltive  c r im i­
nal c o n v ic tio n s ;

(2 )  The defendant by h is act knowingly created a g rea t r is k  o f death to
more than one person in  a p u b lic  p lace by means o f a weapon or
dev ice  which would norm ally be hazardous to  the l iv e s  o f more than 
one person;

(3 )  The defendant committed the o ffense fo r  h im se lf o r another, fo r  the 
purpose o f rece iv ing  money or any o the r th in g  o f mor~C3ry va lue;

(4 )  The defendant committed the offense on a ju d ic ia l  o f f ic e r ,  former 
ju d ic ia l  o f f ic e r ,  prosecutor or form er p rosecu to r w h ile  such prose­
c u to r ,  form er prosecutor, ju d ic ia l  o f f ic e r  o r  former ju d ic ia l  o f f i ­
ce r was engaged in  the performance o f h is  o f f i c ia l  d u ties  o r where a 
m ajor p a r t o f the m otiva tion  fo r  the o ffense  came from the o f f i c ia l  
a c tio n s  o f such ju d ic ia l o f f ic e r ,  form er ju d ic ia l  o f f ic e r ,  prose­
c u to r  o r form er prosecutor;

(5 )  The defendant caused o r d irec ted  another to  commit murder o r commit­
ted  murder as an agent o r employee o f another person;

(6 )  The o ffense  was outrageously o r wantonly v i l e ,  h o r r ib le  o r inhuman 
in  th a t  i t  invo lved to r tu re ,  depravnty o f  mind, o r an aggravated 
b a tte ry  to  the v ic tim ;

(7 )  The o ffense  was committed a ga ins t a law enforcement o f f ic e r ,  
employee o f a co rrec tions  in s t i t u t io n  o r  firem an w h ile  engaged in  
the performance o f h is  o f f i c ia l  d u tie s ;

(8 )  The o ffense  was coaw itted by a person in ,  o r who has escaped from, 
the la w fu l custody o f a law enforcement o f f ic e r  or place o f law fu l 
confinem ent; and

(9 )  The o ffense  was committed fo r  the purpose o f avo id ing , in te r fe r in g  
w ith ,  o r preventing a law fu l a rre s t or custody in  a place o f law fu l 
con finem ent, o f h im self o r  another.

S ec tion  8. Upon a v e rd ic t or judgment o f  death made by a ju r y  o r a 
jud ge , i t  s h a ll be the duty o f the judge p re s id in g  a t  the t r i a l  to  sentence 
such co n v ic te d  person to death and to  make such sentence in  w r i t in g ,  which 
s h a ll be f i l e d  w ith  the papers in  the case a ga ins t such conv ic ted  person. A 
c e r t i f ie d  copy th e re o f sha ll be i tn t  by the  c l.e rk  o f  the c o u rt in  which the 
sentence is  pronounced to  t h i  warden o f the s ta te  p e n ite n t ia ry ,  not less 
than te n  days p r io r  to the time rixed  in  the sentence o f the  c o u rt fo r  the 
e xecu tion  o f  the  sentence.

S e c tio n  9. I f  the death penalty is  imposed, and i f  the  judgment 
becomes f in a l  in  the  t r i a l  c o u r t, the sentence s h a ll be reviewed on the 
reco rd  by the South ' Dakota Supreme C ourt. Ti'ie c le rk  o f  the t r i a l  co u rt, 
w ith in  ten  days a f te r  rece iv ing  the t r a n s c r ip t ,  s h a ll tra n s m it the e n tire  
reco rd  and t r a n s c r ip t  to  the Supresw Court to g e th e r w ith  a n o tic e  prepared
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ously sentenced to  death fo r  a Class A fe lony  s h a ll have such person 
brought before  the c o u rt, and the court shall sentence such person to l i f e  
imprisonment.

Section 17. Whan judgment o f death is  rendered, the judge must fo rth ­
w ith  sign and d e liv e r  to the s h e r if f  of the county a w a rra n t du ly  attested 
by the c le rk  under the seal o f the court s ta tin g  the  c o n v ic tio n  and sen­
tence and a pp o in tin g  the week w ith in  which sentence must be executed. The 
w arran t must be d ire c te d  to the warden of the s ta te  p e n ite n t ia ry  a t Sioux 
F a lls ,  commanding the warden to execute the sentence on some day w ith in  the 
week appointed.

Section 18. W ith in  ten days a fte r  the issu ing  o f  a w arrant under 
sec tion  17 o f  th is  Act the s h e r if f  must d e liv e r the defendant together w ith  
the w arran t to  the warden o r h is  deputies a t the s ta te  p e n ite n t ia ry . From 
the time o f  d e liv e ry  to  the warden u n t i l  the i n f l i c t i o n  o f  th e  punishment 
o f death upon him, unless he is  la w fu lly  discharged from such imprisonment, 
.the defendant s h a ll be kept in  s o lita ry  confinement a t  the p e n ite n t ia ry  and 
no person s h a ll be allowed access to him w ith o u t an o rd e r o f the t r ia l  
co u rt except the o f f ic e rs  o f the p rison , h is counse l, h is  phys ic ian , a 
p r ie s t  o r m in is te r  i f  he sh a ll desire one, and the members o f  h is  fam ily.

Section 19. The week so appointed must begin no t less than s ix  months 
nor more than e ig h t months a f te r  the date o f judgment. The tim e o f oxacu-
t io n  w ith in  such week sh a ll be l e f t  to  the d is c re t io n  o f  the  warden to whom
the w arran t is  d ire c te d , who sh a ll cause the execu tion  to  be performed 
between the hours o f 12:01 a.m. and 6:00 a.e. on some day o f  such week, but 
no previous announcement o f the day or hour o f the e xecu tion  s h a ll be ude  
except to  the  persons as may be in v ite d  o r perm itted  to  be p resen t as pro­
v ided in  sec tions  36 and 37 o f th is  Act.

Section  20. The judge o f any court imposing sentence o f  death shall 
im m ediately th e re a fte r  tra n sm it by reg istered  o r c e r t i f ie d  m a il to  the Gov­
ernor a c e r t i f ie d  copy o f such judgment together w ith  a b r ie f  statement o f
the fa c ts  and circumstances o f the case over h is  s ig n a tu re .

Section 21. The Governor may thereupon make such in v e s t ig a t io n  o f the
:ase as he may deem proper and may require  tne ass is tance  o f  the attorney
general.

Section 22. The Governor sh a ll have power to  re p rie v e  o r suspend the
execution  o f  the sentence fo r  such reasonable time as he may see f i t  fo r
the  purpose o f completing h is in ve s tig a tio n  o r o th e r l ik e .p ro p e r  purpose 
b u t the  pe riod  o f rep rie ve  o r suspension sha ll not in  any event, exceed 
n in e ty  days except as provided 1n section 26 o r 30 o f  th is  A c t.

•S ection  23. No judge, o f f ic e r ,  commission o r board , o th e r than the 
Governor, can rep rieve  o r suspend the execution o f a judgment o f death 
except where the warden o r deputy warden of the p e n ite n t ia ry  is  authorized 
so to  do in  a case and in  the manner prescribed in  th is  A c t. This section 
does no t app ly to  a stay c f  proceedings upon appeal o r  to  the  issuance o f a 
w r i t  o f  habeas corpus, c e r t io ra r i  o r other o r ig in a l rem edial w r i t  o f the 
Supreme C ourt.

Section  24. I f  a defendant confined under sentence o f  death appears to 
be m en ta lly  incompetent to  proceed the warden having him in  custody shall 
fo r th w ith  n o t i f y  the  Governor, who sha ll appoint a commission o f not less 
than th ree  nor more than f iv e  d is in te re s te d  duly lice n se d  phys ic ian s , one
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Section 31. In case the execution of a sentence is suspended pursuant 
to section 30 of this Act, the Governor, as soon as he is satisfied that 
the defendant is no longer pregnant, shall forthwith issue his warrant 
appointing a weex for ner execution, pursuant to her sentence, beginning 
within a period of not less than thirty nor more than ninety days from the 
date of the warrant.

Section 32. If the physicians summoned pursuant to section 29 of this 
Act report that the female defendant is not pregnant a copy of the report 
shall be transmitted by the warden to the Governor but the same shall not 
work a stay or suspension of the execution of the sentence.

Section 33. Whenever, fo r  any reason, o r under any circumstances not 
o therw ise s p e c if ic a lly  provided fo r  in  th is  A ct, a defendant sentenced to 
death has not been executed pursuant to  the sentence a t the time sp ec ified  
and the sentence or judgment i n f l i c t i n g  the death pena lty  stands in  f u l l  
fo rce , the Supreme Court, upon a p p lic a t io n  o f the a tto rn ey  general or the 
s ta te 's  a tto rney o f the county where the crime was committed, s h a ll make an 
o rder to  the warden in  whose custody the defendant may be, commanding him 
to b rin g  the defendant before the c o u r t or commanding him to  apprehend the 
defendant i f  a t large and b r in g  him before the co u rt. Upon the defendant 
being brought before the c o u r t, the c o u rt sh a ll in q u ire  in to  the fa c ts  and 
i f  no lega l reason e x is ts  a ga in s t the execution o f the judgment the cou rt 
s h a ll issue i t s  warrant to  the warden o f the s ta te  p e n ite n t ia ry  d ire c t in g  
the execution o f the judgment d u rin g  a week s p e c ifie d  in  the w arran t and 
the warden sha ll execute the w a rran t accord ing ly .

Section 34. The punishment o f  death must be in f l ic t e d  w ith in  the w a lls  
o f some b u ild in g  a t the s ta te  p e n ite n t ia ry  o r w ith in  the yard o r  enclosure 
a d jo in in g  the re to . The punishment o f  death must be in f l ic t e d  by causing to 
pass through the body o f the defendant a c .-rent o f e le c t r ic i t y  o f s u f f i ­
c ie n t in te n s ity  to  cause death and co n tin u in g  the a p p lic a tio n  th e re o f u n t i l  
the defendant is  dead. I t  s h a ll be executed by the warden o f the s ta te  pen­
i te n t ia r y  o r by one o f h is  depu ties .

Section 35. The board o f  c h a r it ie s  and co rrec tio ns  s h a ll arrange fo r 
and p rovide  a proper and s u ita b le  p lace  a t the s ta te  p e n ite n t ia ry  fo r  the 
custody o f persons aw a iting  sentence o f deatn and fo r  the execution  o f the
death sentence together w ith  any and a l l  proper equipment and appliances
fo r  the in f l i c t io n  o f such punishment.

Section 36. The warden o f  the p e n ite n tia ry  sh a ll request, by a t lea s t 
two days' previous n o tice , the presence o f the a tto rney  gene ra l, the t r i a l  
judge before  whom the c o n v ic t io n  was had or h is  successor in  o f f ic e ,  the 
s ta te 's  a tto rn ey  and s h e r if f  o f the county whe^e the crime was committed, 
and not more than ten repu tab le  a d u lt c it iz e n s ,  in c lu d in g  a t le a s t one 
member o f the news media, to  be se lec ted  by the warden a t the execution.
The warden sh a ll a lso arrange fo r  the attendance o f the p riso n  phys ic ian
and two o the r licensed phys ic ians o f  th is  i ta te .  The warden s h a ll arrange 
fo r  the attendance o f such p ris o n  guards and peace o f f ic e r s  as he may deem 
proper.

Section 37. The warden o f the s * it*  p e n ite n tia ry  must a ls o , a t the 
request o f the defendant, p e rm it suv.': m in s te rs  o f  the gospe l, p r ie s ts  or 
clergymen o f any denomination as the defendant may d e s ire , no t exceeding 
two, to  be present a t the execu tion  and any re la t iv e s  o r fr ie n d s  requested 
by the defendant not exceeding f iv e .
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JUDGMENT; EXECUTION; PAROLE: PROBATION 1 3 7 .4 7 3

137.452 Satisfaction of monetary obli­
gation imposed as part of sentence; au­
thority of Attorney General. When a 
person is convicted of an offense and sen­
tenced to pay any monetary obligation, the 
following provisions apply to obtaining a 
satisfaction, full or partial, of the money 
judgment imposing the monetary obligation:

(1) The Attorney General, by rule, may 
do any of the following:

(a) Authorize the Attorney General's of­
fice, a district attorney s office, any state 
agency within the executive branch of gov­
ernment or any specific individual or group 
within any of those to issue satisfactions, full 
or partial, relating to money judgments frcm 
criminal actions or proceedings.

(b) Establish procedures and require­
ments that any person described under para­
graph (a) of this subsection must follow to 
issue satisfactions, full or partial, relating to 
money judgments from criminal actions or 
proceedings.

(2) Authorization of a person under sub­
section (1) of this section is permissive and 
such person is not required to issue satisfac­
tions if authorized. However, if a person is 
authorized under subsection (1) of this sec­
tion and does issue satisfactions, the person 
must comply with the procedures and re­
quirements established by the Attorney Gen­
eral by rule.

(3) If the Attorney General establishes a 
program under subsection (I) of this section, 
the Attorney General's office shall issue sat­
isfactions under the program unless the At­
torney General determines that there are 
sufficient other agencies authorized under 
subsection (1) of this section who are actu­
ally participating in the program to provide 
reasonable access to satisfactions on a state­
wide basis.

(4) This section does not authorize any 
of the following:

(a)  T h e  i s s u a n c e  o f  a n y  s a t i s f a c t i o n s  
w h e r e  t h e  m o n e t a r y  o b l i g a t i o n  r u n s  t o  a n y  
p a r t y  o t h e r  t h a n  t h e  s t a t e .

(b) I s s u a n c e  o f  s a t i s f a c t i o n s  f o r  a n y  p a r t  
o f  t h e  j u d g m e n t  o t h e r  t h a n  a  m o n e y  j u d g ­
m e n t .

(5) Any satisfaction issued by a person 
authorized under this section may be entered 
in the same manner and has the same effect 
on the money judgment as a satisfaction is­
sued for a judgment from a civil action or 
proceeding. This subsection applies even if 
the full amount of monetary obligations es­
tablished under the original judgment is not 
paid. (1989 c.472 541

N o te : 137.452 was enacted  in to  law by th a  Ltgisla- 
live Assembly b u t was n o t added to  o r m ade  a p a r t  o f  
ORS chap ter 137 o r  any  series th ere in  by leg is la tiv e

action. See Preface to Oregon Revised Statutes for fur­
ther explanation.

137.460 (Renumbered 137.2701

( D e a t h  S e n t e n c e )

137 .463  D e a t h  w a r r a n t ;  d e l i v e r y  t o  
s h e r i f f ;  a u t o m a t i c  r e v i e w  b y  S u p r e m e  
C o u r t .  (1) W h e n  a  j u d g m e n t  o f  d e a t h  is  p r o ­
n o u n c e d ,  a  w a r r a n t  s i g n e d  b y  t h e  t r i a l  j u d g e  
a n d  a t t e s t e d  b y  t h e  c l e r k  o f  t h e  c o u r t ,  w i t h  
t h e  s e a l  o f  t h e  c o u r t  a f f i x e d ,  s h a l l  b e  d r a w n  
a n d  d e l i v e r e d  to  t h e  s h e r i f F  o f  t h e  c o u n t y .  
T h e  w a r r a n t  s h a l l  s t a t e  t h e  c o n v i c t i o n  a n d  
j u d g m e n t  a n d  s h a l l  d i r e c t  t h e  s h e r i f f  t o  d e ­
l i v e r  t h e  d e f e n d a n t  w i t h i n  20  d a y s  f r o m  t h e  
t i m e  o f  t h e  j u d g m e n t  t o  t h e  S u p e r i n t e n d e n t  
o f  t h e  O r e g o n  S t a t e  P e n i t e n t i a r y  p e n d i n g  t h e  
d e t e r m i n a t i o n  o f  t h e  a u t o m a t i c  a n d  d i r e c t  
r e v i e w  b y  t h e  S u p r e m e  C o u r t .

(2) I f  t h e  S u p r e m e  C o u r t  a f f i r m s  t h e  s e n ­
t e n c e  o f  d e a t h ,  a  w a r r a n t ,  s i g n e d  b y  t h e . t r i a l  
j u d g e  o f  t h e  c o u r t  i n  w h i c n  t h e  j u d g m e n t  
w ^ s  r e n d e r e d  a n d  a t t e s t e d  b y  t h e  c l e r k  o f  
t h a t  c o u r t ,  s h a l l  b e  d r a w n  a n d  d e l i v e r e d  to  
t h e  S u p e r i n t e n d e n t  o f  t h e  O r e g o n  S t a t e  
P e n i t e n t i a r y .  T h e  w a r r a n t  s h a l l  a p p o i n t  a  
d a y  o n  w h i c h  t h e  j u d g m e n t  i s  to  b e  e x e c u t e d  
a n d  s h a l l  a u t h o r i z e  a n d  c o m m a n d  t h e  s u p e r ­
i n t e n d e n t  t o  e x e c u t e  t h e  j u d g m e n t  o f  t h e  
c o u r t .  (1984 c J  §51

137.465 (1979 c2  55; repealed by 1981 c.373 §9|

1 3 7 .4 6 7  D e l i v e r y  o f  w a r r a n t  w h e n  
l a c e  o f  t r i a l  c h a n g e d .  I f  t h e  p l a c e  o f  t r i a l  
a s  b e e n  c h a n g e d ,  t h e  d e a t h  w a r r a n t  s h a l l  

b e  d e l i v e r e d  to  t h e  s h e r i f f  o f  t h e  c o u n t y  in  
w h i c h  t h e  d e f e n d a n t  w a s  t r i e d .  11984 c.3 56|

137.470 (1979 c2  §6; repealed by 1981 c.873 591

1 3 7 .4 7 3  M e a n s  o f  i n f l i c t i n g  d e a t h ;  
p l a c e  a n d  p r o c e d u r e s ;  a c q u i s i t i o n  o f  l e ­
t h a l  s u b s t a n c e .  (1) T h e  p u n i s h m e n t  o f  d e a t h  
s h a l l  b e  i n f l i c t e d  b y  t h e  i n t r a v e n o u s  a d m i n ­
i s t r a t i o n  o f  a  l e t h a l  q u a n t i t y  o f  a n  u l t r a -  
s h o r t - a c t i n g  b a r b i t u r a t e  i n  c o m b i n a t i o n  w i t h  
a  c h e m i c a l  p a r a l y t i c  a g e n t  u n t i l  t h e  d e f e n d ­
a n t  i s  d e a d .  T h e  j u d g m e n t  s h a l l  b e  e x e c u t e d  
b y  t h e  s u p e r i n t e n d e n t  o f  t h e  D e o a r t m e n t  o f  
C o r r e c t i o n s  i n s t i t u t i o n  i n  w h i c h  t h e  e x e ­
c u t i o n  t a k e s  p l a c e ,  o r  b y  t h e  d e s i g n e e  o f  t h a t  
s u p e r i n t e n d e n t .  A l l  e x e c u t i o n s  s h a l l  t a k e  
p l a c e  w i t h i n  t h e  e n c l o s u r e  o f  a  D e p a r t m e n t  
o f  C o r r e c t i o n s  i n s t i t u t i o n  d e s i g n a t e d  b y  t h e  
D i r e c t o r  o f  t h e  D e p a r t m e n t  o f  C o r r e c t i o n s .  
T h e  s u p e r i n t e n d e n t  o f  t h e  i n s t i t u t i o n  s h a l l  
b e  p r e s e n t  a t  t h e  e x e c u t i o n  a n d  s h a l l  i n v i t e  
t h e  p r e s e n c e  o f  o n e  o r  m o r e  p h y s i c i a n s ,  t h e  
A t t o r n e y  G e n e r a l  a n d  t h e  s h e r i f f  o f  t h e  
c o u n t y  i n  w h i c h  t h e  j u d g m e n t  w a s  r e n d e r e d .  
A t  t h e  r e q u e s t  o f  t h e  d e f e n d a n t ,  t h e  s u p e r ­
i n t e n d e n t  s h a l l  a l l o w  n o  m o r e  t h a n  t w o  
c l e r g y m e n  d e s i g n a t e d  b y  t h e  d e f e n d a n t  t o  b e  
p r e s e n t  a t  t h e  e x e c u t i o n .  A t  t h e  d i s c r e t i o n  
o f  t h e  s u p e r i n t e n d e n t ,  n o  m o r e  t h a n  f ive
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N o t ic e : T h is  m a te ria l may be
p ro te c te d  by  c op y rig h t law . 

(T it le  1 7 -U .S . C o d e )
r e c e i v e d  

DEC 1 2 1989 
Mich. Stat' Law lib ra ry

Senate Joint Resolution L
November 30, 1989, Introduced by Senators DI NELLO,

WELBORN, GEO. HART, BARCIA, MACK, CARL, DE GROW,
N. SMITH, FREDRICKS, SCHWARZ, SHINKLE, GEAKE,
CROPSEY, FESSLER and GAST and referred to the 
Committee on Judiciary.

A joint resolution proposing an amendment to the state con­

stitution of 1963, by amending section 46 of article IV, to pro­

vide for the death penalty in certain circumstances.

Resolved by the Senate and House of Representatives of the 

state of Michigan, That the following amendment to the state con­

stitution of 1963, to permit the death penalty in certain circum­

stances, is proposed, agreed to, and submitted to the people of 

the state:

1 ARTICLE IV

2 Sec. 46. (1) No law shall be enacted providing for the pen-

3 alty of death EXCEPT FOR FIRST DEGREE MURDER.

4 (2) IF A DEFENDANT IS CONVICTED OF FIRST DEGREE MURDER, THE

5 COURT SHALL CONDUCT A SEPARATE SENTENCING PROCEEDING TO DETERMINE

< WHETHER THE DEFENDANT SHOULD BE SENTENCED TO DEATH OR SENTENCED

7 AS OTHERWISE PROVIDED BY LAW.

0 0 4 4 1 ’ 8 9  *  T V D
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1 (B) A STATEMENT AS TO WHETHER SUFFICIENT MITIGATING

2 CIRCUMSTANCES EXIST UNDER SUBSECTION (9) TO OUTWEIGH THE

3 AGGRAVATING CIRCUMSTANCES UNDER SUBSECTION (8).

4 (C) A STATEMENT AS TO WHETHER THE DEFENDANT SHOULD BE SEN-

5 TENCED TO DEATH.

<3 (5) WHETHER OR NOT A MAJORITY OF THE JURY RECOMMENDS A SEN-

7 TENCE OF DEATH THE COURT, AFTER WEIGHING THE AGGRAVATING AND MIT-

8 IGATING CIRCUMSTANCES, SHALL SENTENCE THE DEFENDANT. IF THE

9 COURT IMPOSES A SENTENCE OF DEATH, THE COURT SHALL SET FORTH IN

10 WRITING THE FINDINGS UPON WHICH THE SENTENCE OF DEATH IS BASED.

11 THE COURT SHALL SUPPORT A  SENTENCE OF DEATH BY SPECIFIC WRITTEN

12 FINDINGS OF FACT BASED UPON THE CIRCUMSTANCES ENUMERATED IN SUB-

13 SECTIONS (8) AND (9), THE RECORDS OF THE TRIAL AND THE SENTENCING

14 PROCEEDINGS, AND A FINDING THAT SUFFICIENT AGGRAVATING CIRCUM-

15 STANCES EXIST UNDER SUBSECTION (8) TO SUPPORT A SENTENCE OF DEATH

16 AND THAT MITIGATING CIRCUMSTANCES UNDER SUBSECTION (9) DO NOT* *
17 OUTWEIGH THE AGGRAVATING CIRCUMSTANCES.

18 (6) THE APPROPRIATENESS OF A SENTENCE OF DEATH SHALL BE

19 REVIEWED BY A PANEL APPOINTED BY THE SUPREME COURT OF THIS STATE,

20 UPON PETITION BY THE DEFENDANT. THE REVIEW SHALL OCCUR WITHIN 60

21 DAYS AFTER THE SENTENCE OF DEATH IS IMPOSED, UNLESS THAT TIME IS

22 EXTENDED BY THE SUPREME COURT OP THIS STATE FOR AN ADDITIONAL

23 PERIOD NOT TO EXCEED 30 DAYS. THE PANEL SHALL CONSIST OF A  JUS-

24 TICE OF THE COURT OF APPEALS, A CIRCUIT COURT JUDGE WITH NOT LESS

25 THAN 6 YEARS' EXPERIENCE AS A CIRCUIT COURT JUDGE, AND THE TRIAL

26 JUDGE, MEMBERS OF THE PANEL OTHER THAN THE TRIAL JUDGE SHALL BE

27 SELECTED AT RANDOM BY THE SUPREME COURT OF THIS STATE FROM AMONG

3
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1 (B) THE MURDER WAS COMMITTED BY A PERSON WHO WAS SENTENCED

2 TO SERVE, OR WAS SERVING, A TERM OP IMPRISONMENT AT THE TIME THE

3 MURDER WAS COMMITTED.

4 (C) THE DEFENDANT WAS PREVIOUSLY CONVICTED OF A FELONY

5 INVOLVING THE USE OF VIOLENCE OR THE THREAT OF VIOLENCE TO A

6 PERSON.

7 (D) THE DEFENDANT KNOWINGLY CREATED A GREAT RISK OF DEATH TO

8 OTHER PERSONS IN ADDITION TO THE DECEDENT.

9 (E) THE MURDER WAS COMMITTED BY THE DEFENDANT WHILE HE OR

10 SHE WAS COMMITTING OR ATTEMPTING TO COMMIT ANY OF THE FOLLOWING:

11 (i) ANY ROBBERY.

12 (11) CRIMINAL SEXUAL CONDUCT IN ANY DEGREE.

13 (111) ANY ARSON.

14 (iv) ANY BREAKING AND ENTERING.

15 (V) KIDNAPPING.

16 (Vi) AIRCRAFT PIRACY.

17 (Vll) ANY UNLAWFUL THROWING, PLACING, OR DISCHARGING OF AN

18 EXPLOSIVE, INCENDIARY DEVICE, OR BOMB.

19 (?) THE MURDER WAS COMMITTED TO AVOID OR PREVENT A LAWFUL

20 ARREST, OR TO EFFECT AN ESCAPE FROM CUSTODY.

21 (G) THE MURDER WAS COMMITTED FOR PECUNIARY GAIN.

22 (H) THE MURDER WAS COMMITTED TO DISRUPT OR HINDER THE LAWFUL

23 EXERCISE OP A GOVERNMENTAL FUNCTION, OR TO DISRUPT OR HINDER THE

24 ENFORCEMENT OF A LAW.

25 (I) THE MURDER WAS UNUSUALLY HEINOUS, ATROCIOUS, OR CRUEL.

2 6 (9) MITIGATING CIRCUMSTANCES INCLUDE ANY OF THE FOLLOWING:

5
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JUL 2 4 1969
Midi. Stats Lav Libniy

HOUSE JOINT RESOLUTION L
July 13, 1989, Introduced by Reps. Jaye, Runco, Dunaskiss, London,

Middaugh, W i l l i s  Bul lard,  Walberg, Gnodtke, Rocca, Nye, Wartner, Weeks and
Stacey and referred to the Committee on House Oversight.

A j o i n t  r e s o l u t i o n  p ro p o s in g  an  amendment to  th e  s t a t e  co n ­

s t i t u t i o n  o f  1963/ by am ending s e c t i o n  46 o f  a r t i c l e  IV/ to  p r o ­

v id e  f o r  t h e  d e a th  p e n a l ty  in  c e r t a i n  c i r c u m s ta n c e s .

R e so lv e d  by th e  S e n a te  and House o f  R e p r e s e n ta t iv e s  o f  th e  

s t a t e  o f  M ic h ig a n / T h a t th e  fo l lo w in g  amendment to  th e  s t a t e  c o n -  

2  s t i t u t i o n  off 1963/ to  p e rm it  th e  d e a th  p e n a l ty  in  c e r t a i n  c ir c u m -

C  s t a n c e s /  i s  p r o p o s e d /  a g re e d  t o ,  and  s u b m it te d  to  th e  p e o p le  o f

g  3 Of d e a th  EXCEPT FOR MURDER IN THE FIRST DEGREE OF A POLICE O FFI-

Q  4 CER OR CONSERVATION OFFICER, MURDER IN THE FIRST DEGREE COMMITTED
n

5 IN CONNECTION WITH SEXUAL MISCONDUCT, OR MURDER IN THE FIRST
■U
S£j 6 DEGREE COMMITTED IN CONNECTION KITH A CONTROLLED SUBSTANCE

O  7 OFFENSE. THE LEGISLATURE SHALL PROVIDE BY LAW FOR THEX
8 IMPLEMENTATION OF THIS SECTION.

0 1 8 9 8 ' 8 9  T V D
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Alaska State Legislature
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November 15, 1990

MEMORANDUM

TO: Senator Paul Fischer

ATTN: Sandy Nusbaum

FROM: Chr ist ine M. Cheff
Legis lat ive Analyst

R E : C a p it a l  P u n ishm ent
Research Request 91.035

You asked several questions about capi tal  punishment and capi ta l  punishment 
laws in states other than Alaska. Each of your ouestions is addressed below.

States Where Capital Punishment i s Legal

Capital punishment, commonly referred to as the death penalty, is current ly 
legal in 37 states. Over time i t  has been abol ished or declared 
unconsti tut ional in many of these states, and then reinstated. The most 
s ign i f i cant recent event which impacted death penalty laws was the 1972 U.S. 
Supreme Court rul ing in Furman v. Georgia. The Court found that procedures for 
imposing the death penalty in Georgia and Texas were in v i o l a t i on  of the Eighth 
and Fourteenth amendments of the U.S. Const i tut ion.  Because v i r t u a l l y  a l l  
other state death penalty laws were modeled on the Georgia and Texas statutes, 
they were also considered to be in v i o l a t i on .  As a resu l t  of the Furman 
decision, many states revised the i r  statutes to meet const i tut ional  
requirements. In 1976, laws in Georgia, Florida and Texas were upheld by the 
U.S. Supreme Court and the death penalty was re i nstated .1

Vermont has a death penalty statute, but i t  was n u l l i f i e d  by the Furman v. Georgia ru l i ng and has not been revised. According to Janet Ansel 1, a Vermont 
l eg i s l a t i ve  researcher, the sentence of death has been removed from most 
crimes, and treason is probably the only one for which i t  might s t i l l  be 
imposed. The last execution in Vermont took place in 1959.

!M a r y  F a i r c h i l d ,  " D e a t h  P e n a l t y  L a w s , "  N a t i o n a l  C o n f e r e n c e  o f  S t a t e
L e g i s l a t u r e s ,  1 9 8 9 .
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There are no death penalty statutes in Alaska, Hawaii, Iowa, Kansas, Maine, 
Massachusetts, Michigan, Minnesota, New York, North Dakota, Rhode Island, West 
V i r g i n i a ,  Wisconsin or the D i s t r i c t  of Columbia. The Wisconsin l eg is l ature 
abol ished the death penalty law as early as 1853, and there has been no capi tal  
punishment statute in Maine or Minnesota since at least 1930-3

Reinstatement of the Death Penalty in the Last 25 Years

Of those states which had abol ished the death penalty pr ior to Furman v. Georgia, two have reinstated i t .

The South Dakota death penalty statute was abolished for the f i r s t  time in 1915 
and then restored in 1939. After the 1972 Furman v. Georgia ru l i ng ,  i t  was 
abol ished again. Recodi f i cat ion of state Criminal Procedure statutes to meet 
federal guidel ines in 1979 resulted in enactment of the current law. A copy 
of the 1979 leg i s l a t i on  for reinstatement is attached (Attachment A).

Voters in Oregon repealed the death penalty in a 1964 i n i t i a t i v e .  B i l l s  to 
re instate i t  have been introduced in v i r tua l l y  every session of the 
l eg i s l a tu re  since then. When the Criminal Code was revised in 1971, no death 
penalty provision was included. Although a 1978 in i t i a t i v e  to make aggravated 
murder a capi tal  offense was approved by the voters, the Oregon Supreme Court 
ruled i t  unconst i tut ional  in 1980. F i na l l y  in 1984, publ ic opinion and strong 
support from the governor resulted in passage of a bal lot measure to reinstate 
the death penal ty.3 (Attachment B)

1990 B i l l s  Proposing Reinstatement of the Death Penalty

B i l l s  for reinstatement of the death penalty were introduced in Michigan, West 
V i rg i n i a  and Wisconsin during the 1990 leg i s l a t i ve  session.

Michigan is the only state in which capi tal  punishment is prohibi ted by the 
Const i tut ion.  The Michigan Senate and the House of Representatives introduced 
j o i n t  resolut ions for const i t ut iona l  amendments to provide for the death 
penalty in f i r s t  degree murder cases. The more specif ic House resolut ion asks 
that the death sentence be appl ied in cases of f i rst  degree murder of a pol ice 
or conservation o f f i ce r  and to f i r s t  degree murder committed in connection 
with sexual misconduct or with a control led substance. The Senate resolut ion 
includes a jury override prov is ion .  Rat i f i cat ion by the voters is required for

2The Universal Almanac, 1990, ed. John W. Wright, pp. 204 - 206.

3Nancy Pease, "Reinstat ing the Death Penalty," Alaska State Legislature, 
House Research Agency Memorandum 84.002, 1984.
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the adoption of a const i tut iona l  amendment. As of October 1990, both b i l l s  
were s t i l l  in committee (Attachment C and 0).

In West V i rg i n i a ,  four b i l l s  for reinstatement of the death penalty died in 
committee. Proposals ranged from imposing the death penalty for f i r s t  degree 
murder to a narrowly focused House B i l l  which cal led for the death penalty in 
cases of f i r s t  degree murder by an inmate in a West Virgin ia correct ional  
f a c i l i t y .  By a vote of 18 to 16, the Senate defeated a Senate Joint Resolut ion 
asking for a statewide referendum to reinstate the death penalty.

Four of the six b i l l s  for reinstatement in Wisconsin asked for the death 
penalty in homicide cases i f  the defendant is 16 years of age or older.  
Appl icat ion of the death penalty for certain cont .oi led substance offenses was 
ca l led for in a Senate b i l l .  Al l  of the b i l l s  died in committee.

Fiscal Impact of the Death Penalty

Most studies about the f i sca l  impact of the death penalty conclude that , 
overa l l ,  i t  is more cost ly than the al ternat ive of l i f e  imprisonment. The 
amount of money spcr.L from pret r i a l  invest igat ion to f inal  appea', is estimated 
to be as much as ten times more than the amount spent on noncapital  cases.4

For capi tal  punishment b i l l s  introduced during the 1989 Wisconsin l e g i s l a t i v e  
session, a cost estimate of $102,061 for each death penalty case was projected 
by the State Publ ic Defender. The Wisconsin Department of Health and Social 
Services estimated the cost of construct ing between eight and 30 death row 
ce l l s  at $1 to $2 m i l l i o n ,  and annual staff ing and maintenance costs at between 
$280,800 and $530,167. The estimate was based on the number of crimes for
which the death penalty was imposed and the length of time required for the
appeals process. In 1986 - 1987, Wisconsin spent $15,568 annual ly for each
prisoner confined to Waupun State Pr ison.5

A study publ ished by the New York State Defenders Association in 1982 
" ident i f i ed 11 levels of review and defined a minimum of 144 cost centers that 
determine the total price-tag of cap i ta l  punishment."6 By project ing costs 
across j us t  the f i r s t  three l eve l s of review--the t r i a l  and penalty phase, 
appeals court and supreme court review--a death penalty case was estimated to

Jonathan Gradess, "Execution Does Not Pay," Washington Post, February 
28, 1988.

5A. Peter Cannon, Capital  Punishment in Wisconsin and the Nation, (State 
of Wisconsin, Legis lat ive Reference Bureau 1990), p. 9.

6"Capital Losses: The Price of the Death Penalty for New York State," New 
York State Defenders Associat ion, Apri l  1, 1982.
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cost $1.8 m i l l i o n  dol lars as opposed to uhe cost of $602,000 for 40 years of 
l i f e  imprisonment.

In 1988 the Miami Herald reported that since 1973, $57.2 m i l l i o n  was spent to 
execute 18 people in Flor ida. That cost amounted to over $3 m i l l i o n  per
execution, which is approximately six times the cost of imprisoning those same 
people for the i r  ent i re l i v e s .7

Number of Inmates Currently on Death Row

As of December 1988, there were 2,124 persons on death row in the United 
States.8 There were over 200 persons each in the states of Ca l i f o rn i a ,  Flor ida 
and Texas awaiting execution, and 118 in Indiana. From two to ninety-eight 
ind iv iduals are on death row in each of the remaining states, except for New 
Hampshire, South Dakota and Vermont, where there are none.

Number of Executions Carried Out Since 1970

Because of the Supreme Court dec is ior i.s Furman v. Georgia, no executions were 
carried out between 1968 and 1978. However there have been 104 executions 
since the Court reinstated the death penalty in 1976. Al l of those executions 
occurred in twelve of the 37 states which authorize the death pena l ty .9

AIabama 3 Nevada 2
Florida 19 North Carol ina 3
Georgia 13 South Carol ina 2
Indi ana 2 Texas 29
Louisiana 18 Utah 3
Mississippi 3 Virgin ia 7

I hope th is information w i l l  be he lpfu l  to you. Please do not hesi tate to ca l l  
i f  we can be of further assistance with th is or other matters.

Attachments

7Ronald J. Tabak and J. Mark Lane, "The Execution of In j ust i ce:  A Cost 
and Lack-of-Benefit Analysis of the Death Penalty," Loyola of Los Angeles Law Review, 1989, p. 23.

sThe Book of States, Counci l of State Governments, 1990 - 1991, p, 28. 

9Cannon, pp. 13 - 14.
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one
CRIME INDEX ------

OFFENSE 
. .’e v e ry  1 6  min. 13  s e c . ’.

o n e
VIOLENT CRIME 

every 2  h ou rs  19  min.

on e
PROPERTY CRIME 

eve ry  18  m in . 2 3  se c .

one 
MURDER 

eve ry  8 days 7  hou rs 4 3  min.

one
FORCIBLE RAPE 

every 15 hours 2 9  min.

one
ROBBERY

every 13 hours 5 7  min.

one
AGGRAVATED ASSAULT 

every 3  hours 2 5  min.

* ;  * one • : •••
BURGLARY 

every 1 hour 41 min.

one
LARCENY - THEFT 

every 2 5  min. 3 8  sec.

one
MOTOR VEHICLE THEFT 

every 3  hours 2  min.

s . -The crime clock should he.viewed with care, 8§iog the most aggregate representation ^ 
of UCR data, it is designed to convey the annual reported crime experience by showing 
the relative frequency of occurrence of the Index Offenses. This mode of display should 
not be taken to imply a regularity in the commission of the Part I Offenses; rather, it 
represents the annual ratio of reported crime to fixed time intervals.
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M a i l- b om b  s u r v i v o r  b a c k s  c a p i t a l  p u n i s h m e n t  f o r  A l a s k a
B y  M IC H E LLE  K E R R

Many readers may recognize my 
name. I survived the mail-bombing 
in Chugiak in September of 1991. 
My husband, Dave, was killed in­
stantly and I was critically in­
jured.

I am a lifelong Alaskan and, 
like most people, I felt immune to 
violent crime. It is something you 
see happening in L.A. and Miami, 
not Anchorage and Chugiak. My 
safe, secure world blew up on 
Sept. 17, 1991. I now realize that, 
violent crime can happen to any­
one. We envision violent crime 

. taking • place in dark alleys and 
involving drug dealers. For me, 
"the wrong place at the wrong 
time” was my kitchen on a Tues­
day afternoon.

I attended the public hearing of 
the House and Senate Judiciary 
Committees on Nov. 16. I felt 
compelled to share my thoughts 
regarding House Bill 162 re-estab­
lishing the death penalty in Alas­
ka. I also feel I must respond to 
Kathy Kainer's arguments against 
the bill published in a Daily News 
Compass.

Our case involves federal char­
ges and is being handled in the 
federal court system. Under differ­
ent circumstance, it could have 
easily fallen into state jurisdiction. 
Since the bombing, I have met 
many families of Alaska victims 
whose murderers could not face 
the death penalty. All Alaskans 
deserve to see the system work 
when our loved ones are brutally 
murdered. . " -

Ms. Kainer argues that the

C U M PASS
POINTS OF VIEW FROM OUR COMMUNITY

death penalty is not a deterrent. I 
believe it is. The opposition says 
crime rates continue to rise, even 
in states enforcing the death penal­
ty. Their argument is based on the 
lack of "studies” showing de- 

i\ creased crime rates in those states. 
No study can accurately predict

- how much further the crime rate 
. may have skyrocketed had the
death penalty not been in force.

- Even murderers have a basic sur­
vival instinct which could deter

'them from committing a heinous 
crime.

Capital punishment will deter' 
.. repeat offenders. The average time 

served nationally for a life sen­
tence is only 7Vi years: Often, once 
released,' the criminal murders 
again. Tbe .life sentence is not a 
deterrent. Incarcerated criminals 
have nothing to lose. They may 
conspire to kill from the inside or 
even escape to kill again. Had they 
been executed, this would be im­
possible.

Even criminals realize that im­
prisonment alone may not stop 
further crime. For example, Craig 
Gustafson (who assisted in build­
ing the bomb) requested and re­
ceived witness protection. He fears 
that his brother Doug and R.D. 
Cheely will retaliate from prison. 
He wants protection from people 
like himself who will 'kill at the : 
request of inmates. These • crimi­

nals have proved that prison is not 
always enough. We need capital 
punishment to stop them.

Opponents of the bill say it 
would unjustly punish poor, mi­
nority and mentally retarded mem­
bers of society. This is not true. 
The district attorney does not sim­
ply decide who is sentenced to 
death. The bill specifically states 
the defendant must first be con­
victed of murder in the first degree 
and a jury determines the sen­
tence. The jury can impose capital 
punishment only if they unani­
mously agree that one or more of 
the aggravating factors exist, the 
aggravating factors must outweigh 
the mitigating factors, and that the 
defendant be sentenced to death.

Aggravating factors that must 
exist are as follows: 1) defendant’s 
conduct involved torture; 2) defen­
dant’s conduct caused the death of 
two or more persons; 3). .defen­
dant’s conduct risked injury to 
three or more persons; 4) defendant 
has prior felony conviction involv­
ing violence or murder; 5) defen­
dant directed offense at the presi­
dent of-the United States or the 
governor; 6) the crime was . directed 
at a law enforcement officer, pros­
ecuting attorney, firefighter, judge 
or corrections officer; 7) defendant 
had an agreement to either pay or 
be paid for the offense; 8) defen­
dant was on release for another 
felony assault charge' or convic­
tion; or 9) defendant was a member 
of an organized group of five or 
more persons and the offense was 
coTimited̂ to further the criminal 
objectives" of the group.
, Obviously, this would not apply

For me, “the wrong place at the wrong time” was 
my kitchen on a Tuesday afternoon.

to the typical alcohol-related crime 
of passion in Alaska. In fact, the 
mitigating factors that must be 
considered include: 1) defendant 
was under duress, coercion, threat­
ened or felt compulsion that signif­
icantly affected his conduct; 2) 
youthful defendant was influenced 
by a person more mature; 3) defen- * 
dant was seriously provoked by 
the victim; and 4)’ defendant as­
sisted authorities in the apprehen­
sion of other involved criminals. 
All of these factors are in place to 
protect criminals from unjust pun­
ishment. Therefore, capital punish­
ment will not discriminate based 
on race, education or financial sta­
tus.

In her article, Ms! Kainer states - 
that defendants on death row are 
there because they cannot afford 
high-powered attorneys. I argue 
that they are there because they- 
have committed a violent crime. I 
have seen that there are plenty of 
high-powered attorneys willing to 
defend violent murderers. Doug, 
Craig and Peggy Gustafson and 
R.D. Cheely had two each at tax­
payers’ expense.

Ms. Kainer also quoted a classic 
argument, “In other words, we ire 
going to teach that it is wrong to 
kill by killing the killers.” The 
obvious point omitted is the differ­
ence between a society legally ,-ie- • 
termining punishment for a specif­
ic crime versus a violent murder. -.

The goal is not “to teach,” it is to 
punish. Our current system at­
tempts to ’rehabilitate” murderers 
rather than protect society. It is 
time to say enough is enough. 
People must suffer the conse­
quences of their own actions. If the 
law states that the penalty may be 
death, so be it.

The weakest argument opposing 
capital punishment is cost. How 
can a price tag be put on the safety 
and protection of our citizens? If 
capital punishment deters one per­
son from taking a life, it’s worth 
the expense. How can a person 
who values human life argue oth­
erwise? The major expense of capi­
tal punishment is not “the hang­
man” but rather the defense and 
ridiculously lengthy appeal process 
afforded to the convicted 
murderers.

If you agree' that the death 
penalty should' be re-established in 
Alaska, don’t sit back and wait. 
You need to contact your legislator 
and voice your opinion. Even if 99 
percent of Alaska residents favor 
the death penalty, our legislators 
Will ultimately decide. Make sure 
they represent you. Don’t wait 
until you are a victim. Please help 
me to stop violent crime in memo­
ry of all victims, including David 
Kerir.
□ M ichelle Kerr liv e s  in Anchorage.
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A cross the country, police are 
being laid off, prisoners are being 
released early, the courts are 
clogged, and crim e continues to  
rise. T he econom ic recession has 
caused cutbacks in the backbone c* 
the crim inal ju stice  system . In  
F lorida, the budget crisis resu lted  
in the early release o f  3,000 
prisoners. In  T exas, p risoners are 
serving only 20%  o f  their tim e  and 
rcarrests are com m on. G eorgia is 
laying o ff 900 correctional 
personnel and N ew  Jersey has had 
to dism iss 500 police officers. Y et 
these sam e states, and m any others 
like them, are  pouring m illions o f  
dollars into the death penalty  w ith 
no resultant reduction in crim e.

The exorbitant costs o f  capital 
punishm ent are actually  m aking 
A m erica less safe because badly 
needed financial and  legal 
resources are being diverted from  
effective crim e fighting strategies. 
Before the Los Angeles riots, for 
exam ple, C alifornia had little  
m oney for innovations like 
com m unity policing, but w as 
m anaging to  spend an ex tra  $90 
m illion p er year on capital 
pun ish m en t T exas, w ith over 300 
people on death row , is spending 
an estim ated $2.3 m illion p e r case, 
but its m urder ra te  rem ains one o f  
the h ighest in  the country.

T he death penalty  is escaping 
the decisive cost-benefit analysis to 
w hich every  o ther program  is being 
pu t in tim es o f  austerity. R ather 
than being posed as a single, but 
costly, alternative in a spectrum  o f 
approaches to  crim e, the death 
penalty operates at the extrem es o f 
political rhetoric. Candidates use 
the death penalty  as a facile 
solution to  crim e which allows 
them to distinguish them selves by

E x e c u t i v e  S u m m a r y
the toughness o f  their position 
rather than its effectiveness.

l h e  death penalty is m uch m ore 
expensive than its closest 
alternative— life im prisonm ent w ith 
no parole. Capital trials a re  longer 
and m ore expensive a t every  step 
than  o th e r m urder tria ls. P re-tria l 
m otions, expert witness 
investigations, ju ry  selection , and 
the necessity  fo r tw o trials— one on 
guilt and one on sentencing— m ake 
capital cases extrem ely costly, even 
before the  appeals process begins. 
G uilty p leas are alm ost unheard o f 
when the punishm ent is  death . In 
addition, m any o f  these trials result 
in a life sen tence ra ther than the 
death penalty , so the sta te  pays the 
cost o f  life  im prisonm ent on top o f 
the expensive trial.

T he high p rice  o f  th e  death 
penalty  is often m ost keenly  fe lt in 
those counties responsible fo r both 
the prosecution  and defense o f  
capital defendants. A  sing le  trial 
can m ean near bankruptcy, tax 
increases, and the laying o ff  o f  vital 
personnel. T ria ls costing  a sm all 
county $100,000 from  unbudgeted 
funds are  com m on and  som e 
officials have even gone to  ja il in 
resisting  paym ent.

N evertheless, politicians from  
prosecutors to  presidents choose 
sym bol over substance in  their 
support o f  the death penalty . 
C am paign rhetoric becom es 
legislative policy w ith n o  analysis o f  
w hether the expense w ill produce 
any good for the  people. T h e  death 
penalty , in  short, has been  given a 
free ride. T h e  expansion o f the 
death penalty  in  A m erica is on a 
collision  course w ith a  shrinking 
budget fo r crim e prevention. I t  is 
tim e fo r politicians and  the public to 
give th is costly  punishm ent a hard 
look.



“W hen politicians 
offer voters the 
death penalty as a 
solution to 
violence, the 
people actually 
become worse o f f  
in  their f ig h t  
against crime.”

Over two-thirds of the states 
and the federal government have 
installed an exorbitantly 
expensive system of capital 
punishment wliich has been a 
failure by any measure of 
effectiveness. Literally hundreds 
of millions of dollars have 
already been spent on a response 
to crime which is calculated to be 
carried out on a few people each 
year and which has done nothing 
to stem the rise in violent crime.

For years, candidates have 
been using the death penalty to 
portray themselves as tough on 
crime. But when politicians offer 
voters the death penalty as a 
solution to violence, the people 
actually become worse off in 
their fight against crime. The 
public is left with fewer resources 
and little discussion about proven 
crime prevention programs which 
could benefit their entire 
community. In today’s depressed 
economy, the criminal justice 
system is breaking down for lack 
of funds while states pour more 
money into the black hole of 
capital punishment expense.

Local governments often 
bear the brunt of capital 
punishment costs and are 
particularly burdened. A single 
death penalty trial can exhaust a 
county’s resources. Politicians 
singing the praises of the death . 
penalty rarely address the 
question of whether a 
government’s resources might be 
more effectively put to use in 
other methods of fighting crime. 
A million dollars spent pursuing 
the execution of one defendant

I n t r o d u c t i o n
could provide far more 
effective long-term crime 
reduction: many additional 
police officers; speedier trials; 
or drug rehabilitation 
programs. Instead, in today’s 
political atmosphere, 
politicians worry about 
appearing soft on crime, even 

-if soft means espousing proven 
methods of crime reduction. 
Thus, there is little debate 
about whether the death 
penalty accomplishes any good 
at all.

Meanwhile, the death 
penalty is reaching a critical 
stage in America. No longer 
isolated in the South, the death 
penalty has become a national 
phenomenon. There are more 
people on death row than at 
any time in the nation’s 
history. The list of states 
actually carrying out 
executions has grown to 20, 
with 4 new states added this 
year. The number of 
executions in 1992 is likely to 
be the largest in 30 years and 
the costs of pursuing the death 
penalty continue to mount. At 
the same time, the United 
States has parted company 
from the other democratic 
countries of the world wl :ch 
have largely abandoned capital 
punishment

In the 1990 elections, 
politicians were particularly 
blatant in their promotion of 
the death penalty. It was 
advanced at all levels of the 
political process as an answer 
to crime and was used by 
liberals and conservatives 
alike. This year, the death
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penalty rhetoric, while not as 
blatant, continues the charade: 
vital crime fighting programs are 
being cut while the high-priced 
death penalty goes unchecked.

Like the emperor’s cowering 
subjects who praised his invisible 
robes, many politicians extol the 
death penalty as if it were a 
solution to the problem of crime. 
It is a cynical manipulation of the 
public’s legitimate fear of the 
growing tide of violence: a 
symbol without substance, a 
“solution” for politicians who 
know that no credible evidence 
exists linking the death penalty to 
a reduction of murder.

This report will focus first on 
the role the death penalty plays in 
the economic crisis facing states 
and local governments. As 
budgets everywhere are being 
tightened, the death penalty 
looms as an exorbitant and 
superfluous “luxury item.” Some 
counties have been pushed to the 
brink of bankruptcy and have had 
to enact repeated tax increases to 
fund these extremely expensive 
cases. As money is spent on the 
death penalty, it is thereby less 
available for the very programs 
which are the backbone of the 
effort to reduce crime in this 
country.

Secondly, the report will 
illustrate how politicians have 
manipulated the death penalty 
issue and a\ oided debate on the 
real causes of crime, fheir 
approach has been typically 
marked by a simplistic rhetoric of 
revenge which ignores the : 
ineffectiveness and costs of 
capital punishment. This 
superficial treatment comes

precisely at a time when the 
economic crisis in criminal 
justice and crime prevention 

-demands that the death penalty 
be given a harder look.
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state will still incur the costs of 
life imprisonment, in addition to 
the increased trial expenses.

Death penalty cases are 
much more expensive than other 
criminal cases and cost more 
than imprisonment for life with 
no possibility of parole. In 
California, capital trials are six 
times more costly than other 
murder trials.1 A study in 
Kansas indicated that a capital 
trial costs $116,700 more than 
an ordinary murder trial.2 
Complex pre-trial motions, 
lengthy jury selections, and 
expenses for expert witnesses are 
all likely to add to the costs in 
death penalty cases. The 
irreversibility of the death 
sentence requires courts to 
follow heightened due process in 
the preparation and course of the 
trial. The separate sentencing 
phase of the trial can take even 
longer than the guilt or 
innocence phase of the trial.
And defendants are much more 
likely to insist on a trial when 
they are facing a possible death 
sentence. After conviction, there 
are constitutionally mandated 
appeals which involve both 
prosecution and defense costs.

Most of these costs occur in
every case for which capital
punishment is sought, regardless
of the outcome. Thus, the true - * •*
cost of the death penalty includes 
all the added expenses of the 
“unsuccessful” trials in which 
the death penalty is sought but 
not achieved. Moreover, if a 
defendant is convicted but not 
given the death sentence, the

For the states which employ 
the death penalty, this luxury 
comes at a high price. In Texas, 
a death penalty case costs 
taxpayers an average of $2.3 
million, about three times the cost 
of imprisoning someone in a 
single cell at the highest security 
level for 40 years.3 In Florida, 
each execution is costing the state 
$3.2 million.4 In financially 
strapped California, one report 
estimated that the state could save 
$90 million each year by 
abolishing capital punishment.5 
The New York Department of 
Correctional Services estimated 
that implementing the death 
penalty would cost the state about 
$118 million annually.6

The Recession 
and the Death Penalty

The effects of the present 
financial crisis on the criminal 
justice system vary widely, but 
the common thread has been 
cutbacks in critical areas. In a 
report released in August of this 
year, the American Bar 
Association found that “the 
justice system in many parts o f  
the United States is on the verge 
o f collapse due to inadequate 
funding and unbalanced 
funding.” The report went on to 
state that “the very notion of 
justice in the United States is 
threatened by a lack of adequate 
resources to operate the very 
system which has protected our 
rights for more than two 
centuries.”7

“ The  very notion 
o f justice in  the 
U nited States is 
threatened by a 
lack o f adequate . 
resources to 
operate the very 
system which has 
protected our rights 
fo r  more than two 
centuries”

-American Bar Association
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“ Virtually every 
major program 
designed to address 
the underlying 
causes of violence 
and to support the 
poor, vulnerable, 
powerless victims 
of crime is being 
cut even further to 
the bone.... In this 
context, the 
proposition that 
the death penalty is 
a needed addition 
to our arsenal of 
weapons lacks 
credibility, M

— Scott Ilarshbarger, 
Attorney General o f 

Massachusetts

I Tew Jersey, for example, laid 
off more than 500 police officers 
in 1991.® At the same time, it 
was implementing a death penalty 
which would cost an estimated 
$16 million per year,9 more than 
enough to hire the same number 
of officers at a salary of $30,000 
per year.

In Florida, a mid-year- budget 
cut of $45 million for the 
Department of Corrections forced 
the early release of 3,000 
inmates.10 Yet, by 1988 Florida 
had spent $57.2 million to 
accomplish the execution of 18 
people.11 It costs six times more 
to execute a person in Florida 
than to incarcerate a prisoner for 
life with no parole.12 In contrast, 
Professors Richard Moran and 
Joseph Ellis estimated that the 
money it would take to implement 
the death penalty in New York 
for just five years would be 
enough to fund 250 additional 
police officers and build prisons 
for 6,000 inmates.13

Ten other states also reported 
early release of prisoners because 
of overcrowding and 
underfunding.14 In Texas, the 
early release of prisoners has 
meant that inmates are serving 
only 20 percent of their sentences 
and re-arrests are common.15 On 
the other hand, Texas spent an 
estimated $183.2 million in just 
six years on the death penalty.16

Illinois built new prisons but 
does not have the funds to open 
them.17 It does, however, have 
the fourth largest death row in the 
country. Georgia’s Department 
of Corrections lost over 900 
positions18 in the past year while

local cou.ities have had to raise 
taxes to pay for death penalty 
trials.

Police officers on the beat, 
imprisonment of offenders, and a 
functioning criminal justice and 
correctional system form the 
heart of the nation’s response to 
crime. Yet, in state after state, 
these programs are suffering 
drastic cuts while the death 
penalty absorbs time, money and 
political attention.

The Cost to 
Local Governments

An increasingly significant 
consequence of the death penalty 
in the United States is the 
crushing financial burden it 
places on local governments.
The current economic recession 
has made it clear that there is no 
unlimited source of government 
largesse. Counties, which bear 
the brunt of the costs of death 
penalty trials, are also the 
primary deliverers of local health 
and human services in the public 
sector.19 Hard choices have to 
be made among the demands of 
providing essential services, 
creative crime reduction 
programs such as community 
policing, and the vigorous 
pursuit of a few death penalty 
cases.

As Scott Harshbarger, 
Attorney General of 
Massachusetts, put it: “Virtually 
every major program designed to 
address the underlying causes of 
violence and to support the poor, 
vulnerable, powerless victims of 
crime is being cut even further to 
the bone In this context, the



proposition that the death 
penalty is a needed addition to 
our arsenal of weapons lacks 
credibility and is, as a sheer 
matter of equity, morall, 
irresponsible. If this is really the 
best we can do, then our public 
value system is bankrupt and we 
have truly lost our way.”20

While state and national 
politicians promote the death 
penalty, the county government 
is typically responsible for the 
costs of prosecution and the 
costs of the criminal trial. In 
some cases, the county is also 
responsible for the costs of 
defending the indigent. Georgia, 
Alabama and Arkansas, for 
example, provide little or no 
funding for indigent defense 
from the state treasury.21 In 
Lincoln County, Georgia, 
citizens have had to face 
repeated tax increases just to 
fund one capital case.

Even where the state 
provides some of the money for 
the c ounties to pursue the death 
penalty, the burden on the county 
can be crushing. California, for 
example, was spending $10 
million a year reimbursing 
counties for expert witnesses, 
investigators and other death- 
penalty defense costs, plus $2 
million more to help pay for the 
overall cost of murder trials in 
smaller counties. (Now, even 
that reimbursement is being cut) 
But many financially strapped 
smaller counties still could not 
afford to prosecute the 
complicated death-penalty cases. 
Some small counties have only 
one prosecutor with little or no

experience in death-penalty cases, 
no investigators, and only a single 
Superior Court judge.22

In Sierra County, California 
authorities had to cut police 
se: ces in 1988 to pick up the 
tab of pursuing death penalty 
prosecutions. The County’s 
District Attorney, James Reichle, 
complained, “If we didn’t have 
to pay $500,000 a pop for 
Sacramento’s murders, I’d have 
an investigator and the sheriff 
would have a couple of extra 
deputies and we could do some 
lasting good for Sierra County 
law enforcement The sewage 
system at the courthouse is 
failing, a bridge collapsed, there’s 
no county library, no county 
park, and we have volunteer fire 
and volunteer search and rescue.” 
The county’s auditor, Don 
Hemphill, said that if death 
penalty expenses kept piling up, 
the county would soon be broke.23 
Just recently, Mr. Hemphill 
indicated that another death 
penalty case would likely require 
the county to lay off 10 percent of 
its police and sheriff force.24

In Imperial County, 
California, the county supervisors 
refused to pay the bill for the 
defense of a man facing the death 
penalty because the case would 
bankrupt the county. The county 
budget officer spent three days in 
jail for refusing to pay the bill. A 
judge reviewing the case took 
away the county’s right to seek 
die death penalty, thus costing the 
county the partial reimbursement 
which the state provided for 
capital cases. The County took 
the challenge all the way to the 
California Supreme Court and
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“Even though Fm  
a firm  believer in 
the death penalty, I  
also understand 
what the cost is. I f  
you can be satisfied 
with putting a 
person in the 
penitentiary fo r  the 
rest o f  his life . . .  I  
think maybe we 
have to be satisfied 
with that as 
opposed to 
spending $1 
million to try and 
get them 
executed.”

—Norman Kinne, Dallas County District Attorney

ended up costing the County half 
a million dollars.25 In the 
criminal trial, the defendant was 
acquitted.

A similar incident occurred 
recently in Lincoln County, 
Georgia. The county 
commissioners also refused to 
pay the defense costs when the 
attorney won a new trial for a 
death row inmate Johnny Lee 
Jones. As in California, the 
commissioners were sent to jail. 
Walker Norman, chair of the 
County Commission explained: 
“We’re a rural county of 7,500 
people with a small tax base. We 
had to raise taxes once already 
for this case when it was 
originally tried, and now we are 
going to have to raise taxes 
again. It’s not fair.”26 The first 
trial alone cost the county 
$125,000.27 The second trial was 
completed in September and tire 
defendant received a life 
sentence.

In Meriwether County, 
Georgia, a county of 21,000 
residents and a $4 million annual 
budget, the prosecutor sought the 
death penalty three times for 
Eddie Lee Spraggins, a mentally 
retarded man. The case cost the 
county $84,000, not including hie 
defense attorney’s bill for 
appealing, and the third 
conviction was again overturned 
by the Georgia Supreme Court20 
Spraggins was finally granted a 
plea and received a life sentence.

In Mississippi, Kemper and ' 
Lauderdale Counties recently • 
conducted a border survey battle 
to avoid responsibility for a 
capita] murder trial. Faced with 
a case that could cost the county

$100,000, Kemper County 
wanted to show that the scene of 
th£ murder was outside their 
border and conducted two 
surveys of the site. County 
Supervisor Mike Luke explained, 
“As much as v:e were talking 
about the taxpayers of Kemper 
County having to pay out, we 
believed we needed to be sure.” 
Luke said that the decision to 
seek the death penalty was not 
his—he only had to come up 
with the money. Lauderdale 
County, where the trial was 
originally scheduled, has now 
sent a bill to K-mper County for 
expenses incurred while holding 
the defendant in jail for 19 
months. Kemper County is 
considering how much it will 
have to raise taxes just to pay the 
initial costs of the prosecution.29

In Yazoo City, Mississippi, 
the town is worried that it, too, 
might get stuck with an 
expensive death penalty case.
“A capital murder trial is the 
worst financial nightmare any 
government body could 
envision,” said the editor of the 
local paper.30

With more death row 
inmates and more executions 
than any other state, Texas is 
also experiencing the high costs 
of executions. Norman Kinne, 
Dallas County District Attorney, 
expressed his frustration at the 
expense:

“[Ejven though I’m a firm 
believer in the death penalty, I 
also understand what the cost is. 
If you can be satisfied with 
putting a person in the 
penitentiary for the rest of his



life . . .  I think maybe we have to 
be satisfied with that as opposed 
to spending $1 million to try and 
get Jiem executed.. . .  I think we 
could use (the money) better for 
additional penitentiary space, 
rehabilitation efforts, drug 
rehabilitation, education, (and) 
especially devote a lot of 
attention to juveniles.”31

Vincent Perini of the Texas 
Bar Association, calls the death 
penalty a “luxury”: “There’s 
seme things that a modem 
American city and state have got 
to have. You have to have police 
and fire and public safety 
protection. You have to have a 
criminal justice system. You do 
not have to have a death penalty. 
The death penalty in criminal 
justice is kind of a luxury item. 
It’s an add-on; it’s an optional 
item when you buy your criminal 
justice vehicle.”32

Chief Criminal Judge, James 
Ellis, came to a similar 
conclusion in Oregon: “Whether 
you’re for it or against it, I think 
the fact is that Oregon simply 
can’t afford it.”33 James Exum, 
Chief Justice of the North 
Carolina Supreme Court, agrees: 
“I think those of us involved in 
prosecuting these (death penalty) 
cases have this uneasy notion 
that. . .  these cases are very 
time-consuming and very 
troublesome and take a lot of 
resources that might be better 
spent on other kinds of crimes..

II• •

Efforts are under way in 
both Congress and the Supreme 
Court to reduce the avenues of 
appeal available to death row 
inmates. But most of the costs

associated with the death penalty 
occur at the trial level.34 
Whatever effect cutting back on 
the writ of habeas corpus may „ 
have on the time from trial to 
execution, it is not clear' that the 
changes will make the death 
penalty any less expensive, and 
they may result in the execution 
of innocent people. With the 
number of people on death row 
growing each year, the overall 
costs of the. death penalty are 
likely to increase.

Some state appeals courts are 
overwhelmed with death penalty 
cases. The California Supreme 
Court, for example, spends more 
than half its time reviewing death 
cases.35 The Florida Supreme 
Court also spends about half its 
time on death penalty cases.36 
Many governors spend a 
significant percentage of their 
time reviewing clcmercy petitions 
and more will face th is task as 
executions spread. A s John 
Dixon, Ch'sf Justice (Retired) of 
the Louisiana Supreme Court, 
said: “The people have a 
constitutional right to the death 
penalty and we’ll do our best to 
make it work rationally. But you 
can see what it’s doing. Capital 
punishment is destroying the 
system.”37

Alternatives 
for Reducing Crime

New York does not have the 
death penalty. In the early 1980s, 
the N.Y. State Defenders 
Association conducted a study to 
estimate how much the death 
penalty would cost if it were to be 
implemented in New York. The 
estimates were that each case
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The death 
penalty, however, 
has no place in this 
reform effort. I t  is 
a simplistic, 
arbitrary, 
misguided, 
ineffective and 
costly response, 
cloaked in the 
guise o f  a remedy 
to the brutalizing 
violence that 
angers and 
frustrates us all.”

—Scott Harshbarger, Attorney General of Massachusetts

would cost the state $1.8 million, 
just for the trial and the first 
stages of appeal.38 The majority 
of those costs would be bome by 
the local governments. New 
Yorkers have consistently re­
elected a governor whom they 
know will veto any death penalty 
legislation which comes across 
his desk. Now it appears that 
New York may be reaping the 
benefit of that choice.

Significantly, no city in New 
York State, without the death 
penalty, is among the nation’s top 
twenty-five cities in homicide 
rates according to statistics 
recently released by the FBI.39 In 
particular, New York City 
bucked the national trend and 
experienced a decline in every 
major category of crime last 
year.40 In the first four months of 
1992, crime is again down across 
the board in New York, 
compared to the same period two 
years ago, with murders 
decreasing by over 11 percent/1

While direct causes for a 
decrease in crime are difficult to 
pinpoint, many experts have 
attributed New York’s success to 
an increasingly popular concept 
known as community policing. 
Two years ago, New York had 
750 foot offictrs on the street. 
Today that number is 3,000/2 
Community policing is a strategy 
for utilizing police officers not 
just as people who react to crime, 
but also as people who solve 
problems by becoming an integral 
part of the neighborhoods they

Such programs do not come 
cheaply, but they do seem to be 
effective. In Prince George’s 
County, Maryland, police Capt. 
Terry Evans said their 
community policing program is 
“the only thing I’ve seen in 23 
years of law enforcement that’s 
had an impact, actually turned it 
around.”43 Fully implemented, 
Prince George’s community 
policing program will cost the 
county $10 million per year.

The programs apparently 
work best where governments 
can afford to add officers, rather 
than taking from existing 
numbers, leaving other work 
unattended. This is bome out in 
cities like Boston where murders 
dropped 23 percent in 1991, 
partly because of a program that 
put more police officers on the 
beat.44 The need for more police 
officers is supported by a survey 
of Chiefs of Police from around 
the country, 70 percent of whom 
said they could no longer provide 
the type of crime prevention 
activities they did ten years ago 
because of too few police 
officers.45

Boston, like New York, is in 
a state without the death penalty, 
though Governor William Weld 
(R-Mass.) has been attempting to 
re-instate it. That proposal has 
met with opposition from the 
state’s district attorneys. Judd 
Carhart, past president of the 
district attorneys’ association 
said a majority of the state’s 
district attorneys oppose capital

serve.



punishment partially on the 
grounds that it is a waste of 
money better spent on other 
areas of law enforcement and 
incarceration.46 Attorney 
General Scott Harshbarger 
agreed: “We need major 
criminal justice and court reform 
now to address the crisis in our 
criminal justice system. The 
death penalty, however, has no 
place in this reform effort. It is 
a simplistic, arbitrary, 
misguided, ineffective and costly 
response, cloaked in the guise of 
a remedy to the brutalizing 
violence that angers and 
frustrates us all.”47

Compared to community 
policing and other successful 
programs, the death penalty, for 
all its cost, appears to have no 
effect on crime. A New York 
Times editorial noted recently 
that the number of executions in 
this country ‘constituted less 
than .001 percent of all 
murderers. . .  and were only 
.000004 percent of all violent 
criminals. Even if U.S. 
executions were multiplied by a 
factor of 10 they would still 
constitute an infinitesimal 
element of criminal justice.”
The public seems to agree: only 
13 percent of those who support 
capital punishment believe it 
deters crime.48

New York and 
Massachusetts can be contrasted 
with Texas which is the nation’s 
leader in the use of the death 
penalty. Texas has the largest

death row and has executed 
almost twice as many people as 
the next leading state. Houston 
alone accounts for 10% of all 
people executed in the United 
States since 1976.49 Yet, the 
murder rates in three of Texas’ 
major cities rank among the 
nation’s top 25 cities. In all 
three, Houston, Dallas and Fort 
Worth, the number of murders 
increased significantly last year.50

Wherever the death penalty is 
in place, it siphons off resources 
which could be going to the front 
line in the war against crime: to 
police, to correctional systems, 
and to neighborhood programs 
which have proven effective. 
Instead, these essential services 
are repeatedly cut while the death 
penalty continues to expand. 
Politicians codid address this 
crisis, but, for the most part, they 
either endorse executions or 
remain silent

’ “Even i f  U.S. 
executions were 
multiplied by a 
factor o f 10 they 
would still 
constitute an 
infinitesimal 
element o f  
criminal justice.” •

—New York Times editorial, 1992



Po litica l Manipulation 
of the Death Penalty

What drives this high 
spending on such an ineffective 
program? The answer lies partly 
in the promotion by politicians 
who hope to benefit by 
advocating the death penalty.
Even though it fails to meet the 
cost-benefit test applied to other 
government programs, many 
politicians use capital punishment 
to distinguish themselves from 
their opponents. Politicians have 
generally not posed the death 
penalty as one alternative among 
a limited number of crime 
fighting initiatives which the 
people must ultimately pay for. 
Rather, the death penalty is used 
to play on the public’s fear of 
crime and to create an 
atmosphere in which the extreme 
view wins. The rhetoric then 
becomes policy and the people 
pay.

The Death Penalty 
in National Politics

Flush with his party’s 
convincing victory in the 1988 
Presidential elections, Republican 
National Chairman Lee Atwater 
urged his fellow Republicans to 
capitalize on the issue of crime 
because “almost every Democrat 
out there running is opposed to 
the death penalty.”51 Apparently, 
the Democrats were listening as. . 
well since politicians of all 
stripes rushed to proclaim their 
support of capital punishment.

From Florida to California, ' 
the political races in 1990 were 
marked by excessive attempts by

politicians to appear tougher on 
crime by their willingness to 
execute people. Ironically, those 
who were most demonstrative 
about the death penalty were 
defeated, though seldom by 
opponents of capital punishment.

In this election year, the 
national political debate on the 
death penalty is more 
conspicuous for its silence. The 
utility of the death penalty as a 
defining issue was lost when 
most of the Democratic 
Presidential candidates supported 
the death penalty. George Bush, 
Bill Clinton and Ross Perot are 
all in favor of the death penalty, 
though none has made it a major 
campaign issue.

In the previous campaign, 
George Bush was able to link a 
furlough for convicted murderer 
Willie Horton with Michael 
Dukakis’ position against the 
death penalty, thus portraying 
Dukakis as soft on crime. This 
time, President Bush has sought 
to convey a tough image by his 
support for a greatly expanded 
federal death penalty. When 
recent unemployment figures 
indicated that the economy was 
going to be a negative for the 
Bush campaign, his advisers 
called for a greater emphasis on 
crime to bolster the President’s 
popularity.52

In 1990, President Bush 
sought to identify the Republican 
Party as tough on crime. He 
introduced a crime bill whose

George Bush: 
From Willie Horton 
to the Crime Bill
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centerpiece was an expansion of 
the federal death penalty to over 
40 new crimes. Not to be 
outdone, the Democrats endorsed 
a bill allowing the death penalty 
in over 50 new crimes. Despite 
two years of debate and attempts 
to expand die death penalty eve.' 
further, the bill remains in 
political gridlock. While the 
bill’s death penalty provisions 
and restrictions on federal 
habeas corpus appeals have 
received the most notice, 
proposals for law enforcement, 
prison construction, boot camps

and other crime fighting 
provisions have received little 
attention.

Just prior to the last 
presidential election in 1988, the 
death penalty was also promoted 
as a way of appearing tough on 
drug crime. Legislation was 
passed imposing the death penalty 
in drug-related murders but’that 
law has resulted in only seven 
prosecutions and one death ’ 
sentence in almost four yeans. 
Bush’s bill is designed to have a 
much broader application. 
However, some parts of the

<cWhat they mean 
when they say 
they’re ‘getting 
tough’ is simply 
that they are 
talking tough ”

—Franklin Zimring, Earl Warren Legal Institute
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current bill are also window 
dressing, having little to do with 
the public’s concern about crime.

The crime bill wou'd impose 
death sentences for such offenses 
as treason, espionage, murder in 
the act of destroying a maritime 
platform, murder of federal egg 
product inspectors, horse 
inspectors and poultry inspec tors. 
These pioposals will have no .real 
impact on crime in the streets, 
which is the rationale for 
proposing such legislation. As 
one legal commentator put it: 
“What they mean when they say 
they’re ‘getting tough’ is simply 
that they are talking tough.”53

An expanded federal death 
penalty could also prove to be 
enormously expensive. One 
amendment approved by the 
Senate would impose the death 
penalty for murders involving 
weapons used in interstate 
commerce. The Congressional 
Budget Office estimated that this 
proposal would cost as much as 
$600 million over four years.54

Senator Thomas Daschle (D.- 
SD) described much of the talk 
about the death penalty on 
Capitol Hill as political 
posturing: “We debate in codes, 
like the death penalty as a code 
for toughness on crime. The 
whole game is a rush to acquire 
the code: he who ^ets the code 
first wins.. . .  It denigrates the 
national debat ,."ss

Bill Clinton: Insulating 
Himself from Attack

Although Clinton’s pro-death 
penalty stance has partially 
neutralized Bush’s use of this

tactic in the current campaign, 
on the death penalty one can 
never be tough enough. For 
example, Vice President Dan 
Quayle recently attacked Clinton 
for being soft on capital 
punishment (despite having 
preside 1 over four executions as 
Arkansas Governor) because 
Clinton had suggested that Gov. 
Mario Cuomo (D-NY) might 
make a good Supreme Court 
Justice.56

Bill Clinton has criticized 
Bush’s manipulation of the death 
penalty issue: “President Bush 
has used an expansion of the 
death penalty as a cover for 
actually weakening the 
partnership of the federal 
government in the fight against 
crime.’’57 However, Clinton 
bowed to ihe popular wisdom 
when he made a prominent 
demonstration of his support for 
the death penalty by leaving the 
primary campaign in January to 
preside over the execution of a 
brain damaged defendant in 
Arkansas.

Ever since he lost the 
Governor’s race in Arkansas 
after serving only one term, 
Clinton has made clear his 
support for the death penalty. 
Clinton returned to office as 
Governor in 1983 and has 
granted no commutations to 
anyone on death row and has 
presided over all four of the 
state’s executions in the modem 

- era. However, as Arkansas was 
retumir^ to executions, its 
murder rate was increasing: 
murders in Little Rock, alone, 
jumped 40 percent in the past 
year.50



The death penalty is almost 
the exclusive function of the 
states rather than the federal 
government. It is not surprising, 
then, that some of the most 
blatant attempts at political 
manipulation of the death 
penary have occurred on the 
level of state politics.

Florida and Texas are two 
states with the largest death rows 
and most active execution 
chambers. They were also the 
scene of recent gubernatorial 
races featuring candidates 
boasting of their ability to secure 
more executions than their 
opponent. In 1990, Florida’s 
Governor Bob Martinez 
campaigned with background 
shots of smirking serial killer 
Ted Bundy, while reminding the 
voters how many death warrants 
he had signed. Martinez was 
defeated by Democrat Lawton 
Chiles who also favors the death 
penalty.

The Texas Campaign: “Who 
Can Kill the Most Texans?”

The governor’s race in 
Texas presented a variety of 
candidates vying to demonstrate 
their greater support of the death 
penalty. As populist Democrat 
Jim Hightower put it, the race 
boiled down to one issue: “Who 
can kill the most Texans?”59

Former governor Mark 
White portrayed his toughness 
by walking through a display of 
large photos of the people 
executed during his term. 
Attorney General Jim' Mattox

The Death Penalty
in State Politics

insisted that he was the one who 
should be given credit for the 32 
executions carried out under his 
watch. Meanwhile, the 
Republican candidate, Clayton 
Williams showed pictures of a 
simulated kidnapping of young 
children from a school yard and 
then touted his backing of a 
separate law to impose the death 
penalty for killing children. His 
ad ended with the slogan: “That’s 
the way to make Texas great 
again ”60

In the end, the campaigns 
succeeded c  ly in gaining 
embarrassir .j notoriety for Texas 
as Democrat Ann Richards 
became the eventual winner. 
Richards has continued Texas’ 
leadership in carrying out the 
most executions of any state. 
However, while Texas is 
spending hundreds of millions of 
dollars on the death penalty, it is 
having to release other prisoners 
early to avoid overcrowding. 
Inmates serve only an average of 
one-fifth of their sentences. In 
Harris County (Houston), 
arguably the death penalty capital 
of the country, 67 percent of 
those arrested are recidivists and 
crime is the people’s number one 
concern.61

California Politics: 
A Case of Neglect

California’s 1990 
gubernatorial race also involved 
jockeying for the position of 
“death penalty candidate.”
Dianne Feinstein was the most 
outspoken, describing hergelf in 
commercials as “the only 
Democratic candidate for 
governor in favor of the death
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penalty."62 This ploy caused her 
Democratic rival, John Van de 
Kamp, to respond with ads 
assuring the voters that he 
wouldn’t let his conscience get in 
the way of carrying out 
executions. Although personally 
opposed to the death penalty, his 
ads proclaimed his record as 
attorney general of putting or 
keeping almost 300 people on 
California’s death row and 
featured pictures of the 
condemned inmates in the 
background.

Van de Kamp lost to 
Feinstein and Feinstein ♦hen lost 
to Republican Pete Wilson, 
another strident pro-death penalty 
candidate. This year Feinstein is 
running for the Senate and all 11 
of the major candidates for 
California’s two Senate seats 
support the death penalty.63

California is in the throes of 
an extreme financial crisis. The 
state paid its workers with IOUs 
for two months and most social 
services are facing major cuts.
Los Angeles County alone is 
considering laying off 500 
sheriffs deputies to cope with the 
lo ̂ s of state funds. Such cuts are 
likely to have a direct effect on 
public safety. As one official 
remarked, “The public doesn’t 
seem to have a heightened sense 
of urgency about this yet, and I 
don’t think they ever will—until 
they become victims . .
themselves.”64 Nevertheless, the 
state has been paying an 
estimated $90 million per year 
over normal costs to carry out the. 
death penalty.65 With over 300

people condemned to death, 
California has the second largest 
death row in the country.

The Los Angeles riots were a 
stark reminder of the anger 
which simmers as a result of 
social neglect. Reforms like 
community policing were 
contemplated in L.A. but were 
viewed skeptically by former 
Police Chief Daryl Gates 
because no funds were available: 
“The first problem, “ Gates said 
in iis new book, “is the need for 
more officers. But again, how 
much more can taxpayers be 
asked to pay?”66 As a result, 
L.A.’s police force was 
described by one expert as “the 
antithesis of community policing. 
The department was cool, aloof, 
disconnected from the 
community.”67 The city burned.

New York Politics: 
Grandstanding on the Death 
Penalty

New York illustrates that 
voters are not monolithic when it 
comes to the death penalty. 
Although more executions have 
been carried out in New York 
since 1900 than in any other 
state, it does not have the death 
penalty now and has not 
executed anyone since 1963. For 
ten straight years, the state 
legislature has passed death 
penalty legislation and for ten 
years Governor Cuomo has • 
vetoed the bills, continuing the 
tradition of Governor Hugh 
Carey before him. Although the 
majority of New Yorkers appears 
to support capital punishment, 
Cuomo has been re-elected



repeatedly. Cuomo’s 1990 
Republican opponent, Pierre 
Rinffet, built a campaign around 
the death penalty but failed to 
win voter support. Even fellow 
Republican and death penalty 
supporter Jack Kemp rejected 
such blatant manipulation:

“He’s running on the death 
penalty for drug pushers. I 
mean, goodness gracious, i f . . .  
that’s what politics has 
descended into in the 1990s— 
who can get to the far right on 
the death penalty—it is a sad
day I don’t want to be in the
Republican Party of New York if 
that’s all they can talk about, the 
death penalty. J "ra for the death 
penalty, b»t that pales in 
significance to the need for a 
healthy economic and 
opportunity-oriented state, 
whether it is New York or the 
state of the economy 
nationally.”60

The New York legislature 
has often come close to 
overriding Cuomo’s veto.
Lately, however, that movement 
has been losing steam. The 
controversy demonstrates that 
switching one’s allegiance on the 
death penalty issue to join the 
mainstream is not always a ticket 
to electoral success. In the 1990 
elections, three Assemblymen 
who once opposed the death 
penalty, but who had lately1 
switched their votes, were all 
defeated.69 As a result, the vote 
to override Cuomo’s veto lost by 
■d larger margin in the next 
session.

The New York Daily News, 
long a supporter of the death 
penalty with such subtle

headlines as FRY I-IIM!, has 
apparently become frustrated 
with the political games-playing 
surrounding the issue and now 
rejects the death penalty. In an 
editorial earlier this year, the 
News took particular aim at those 
pro-death penalty politicians who 
vote against the alternative 
sentence of life-without-parole 
because it would make their own 
death penalty bill harder to pass: 
“Why won’t the Legislature adopt 
the obvious alternative—life 
without parole? Because pols 
would rather grandstand on the 
death penalty. It is cheap 
political expedience, not wise 
public policy.”70

The death penalty’s chief 
proponent in the New York 
Assembly, Vincent Graber from 
Buffalo, acknowledged the kind 
of manipulation the News 
criticized. Graber admitted that 
the life-without-parole bill was 
rejected because it interfered with 
the quest for capital punishment: 
“This being an election year,” 
Graber said in 1990, “I don’t 
think the Senate is in the mood t. 
go with mandatory life, no parole. 
The death penalty would become 
less of a campaign issue and I 
don’t think they want to do 
that.”71

Politics in Other Places
Politicians are quick to 

capitalize on an opportunity to 
promote the death penalty. 
Massachusetts does not have the 
death penalty, but when Carol 
Stuart, a young white, pregnant 
woman, was brutally murdered in 
1989, the city of Boston reacted 
in angry shock.' The media and

“I  don’t wrnt to be 
in the Republican 
Party o f New York 
i f  that’s all they . 
can talk about, the 
death penalty. I  
am fo r  the death 
penalty, but that 
pales in
significance to the 
needfor a healthy 
economic and 
opportunity- 
oriented state, 
whether it is New 
York or the state o f  
the economy 
nationally.”

—Jack Kemp, Secretary of HUD



the public were misled to believe 
that a young black man was the 
attacker and the Republican 
Party called a press conference 
within hours of Stuart’s death 
demanding a return to capital 
punishment.72 After the 
embarrassing truth c.-.me out that 
Stuart was probably murdered by 
her own husband, the campaign 
fizzled.

In Arizona, state 
Representative Leslie Johnson 
(R-Mesa) called for the death 
penalty for child molesters after a 
particularly horrendous crime in 
Yuma. On the floor of the 
House, Johnson proposed the 
quick fix: “If we do away with 
these people, if we do have the 
death penalty and if you are a sex 
offender, you’re just out of here 
— dead, gone. And if we get a 
few innocent people, fine and 
dandy with me. I’ll take the 
percentage, folks, because I don’t 
want to put my children at risk 
anymore.”73

And in the District of 
Columbia, Senator Richard 
Shelby (D-Ala.) proposed that the 
death penalty be enacted for the 
city by Congress after one of his 
aides was killed on Capitol Hill. 
Congress responded by cutting 
out the Mayor’s $25 million 
youth and anti-crime initiative 
while imposing a referendum on 
the death penalty. The hidden 
but inevitable costs resulting 
from having capital punishment 
were not addressed in the 
appropriations bill. But if the 
experience of other states is any ; 
indication, it will be years before 
any execution is carried out, after

an expenditure of as mucli as 
$100 million, either from federal 
or DC funds.

Finally, the death penalty is 
manipulated by those politicians 
who are closest to it: the elected 
state attorneys and prosecutors 
who make the decisions on which 
cases to pursue the ultimate 
punishment. A campaign 
advertisement for district 
attorney Bob Roberts of North 
Carolina, for example, lists all 
the defendants for whom he won 
a-death sentence. His slogan:
“If one of your loved ones is 
murdered, who do you want to 
try the accused? Bob Roberts 
with his splendid record and 
experience or his inexperienced 
opponent.”74

As a public defender, 
attorney general Grant Woods of 
Arizona had argued before a 
judge that it would be murder if 
the judge sentenced his innocent 
client to death. Now, as chief 
prosecutor and staunch defender 
of the death penalty, Woods 
turned on his client, Murray 
Hooper, saying he is guilty and 
deserves the death penalty.
Since Hooper is still on death 
row, such a representation has 
raised questions of legal ethics 
and client loyalty. Woods claims 
he is just doing his job.75

A district attorney in 
Georgia, Joseph Briley, was also 
charged with numerous breaches 
of legal ethics in a Supreme 
Court amicus brief signed by 12 
legal ethics professors from 
around the country. When the 
conviction of Tony Amadeo was 
ove. aimed, Briley first 
announced that he would again



seek the death penalty.
However, he later allowed the 
defendant to plead guilty in 
exchange for a life sentence after 
the defense proffered three 
expert witnesses to testify that 
his ethical violations should 
disqualify him from retrying the 
case. Briley’s frustration at 
having to take the plea was 
summed up in his comment to 
one of the defense attorneys: 
“You’ve probably made me 
unelectable.”76

In Kentucky, Commonwealth 
Attorney Emest Jasmin made a 
name for himself by obtaining a 
death sentence against the killer 
of two teenagers from Trinity 
High School. He then 
campaigned as the Trinity 
Prosecutor, taking ads n the 
high school newspaper and 
campaigning with one of the 
victims’ parents frequently at his 
side.77

In Nebraska, attorney 
general Don Stenberg took the 
unusual step of attaching a 
personal letter to his Supreme 
Court brief urging the execution 
of Harold Otey, whom he 
described as a “vicious killer” 
who “still smirks at the family of 
the victim....”78 While pushing 
publicly for Otey’s death, 
Stenberg also sat as one of three 
decision makers at Oiey’s 
clemency hearing and two of his 
staff presented gruesome details 
of the murder.

In sum, there has been a 
steady stream of politicians 
attempting to capitalize on the 
death penalty issue in recent 
years. Real solutions to crime 
get overshadowed in the tough

talk of capital punishment. When 
some of these politicians are 
successful, the death penalty gets 
implemented or expanded and the- 
people begin to pay the high 
costs. Somewhere down the road 
there may be an execution, but 

. the crime rate continues to 
increase. Politicians do the 
people a disservice by avoiding 
the hard economic choices that 
have to be made between the 
death penalty and more credible 
methods of reducing violence.

Conclusion
The death penalty is parading 

through the streets of America as 
if it were clothed in the finest 
robes of criminal justice. Most 
politicians applaud its finery; 
others stare in silence, too timid 
to proclaim that the emperor has 
no clothes. Instead of confr onting 
the twin crises of the economy 
and violence, politicians offer the 
death penalty as if it were a 
meaningful solution to crime. At 
the same time, more effective and 
vital services to the community 
are being sacrificed. Voters 
should be told the truth about the 
death penalty. They should 
understand that there are 
programs that do work in 
reducing crime, but the resources 
to pay for such programs are 
being diverted into show 
executions. Being sensible about 
crime is not being soft on crime. 
Too much is at stake to allow 
political manipulation to silence 
the truth about the death penalty 
in America.



References
1 S. Magagnini, Closing Death Row Would

Save State $90 Million a Year, The 
Sacramento Bee, March 28, 1988, at 1.

2 Kansas Legislative Research Department 
study, cited in D. Von Drehle, Bottom 
Line: Life in Prison One-sixth as 
Expensive, The Miami Herald, July 10, 
1988, at 12A.

3 C. Hoppe, Executions Cost Texas
Millions, The Dallas Morning News, 
March 8, 1992, at 1A.

4 D. Von Drehle, Bottom Line: Life in
Prison One-sixth as Expensive, The 
Miami Herald, July 10, 1988, at 12A.

5 Magagnini, see note 1.

6 The New York Department of 
Correctional Services study cited in 
Moran & Ellis, Death Penalty: Luxury 
Item, New York Newsday, June 14, 1989, 
at 60; see also the Massachusetts Bar 
Association Section News, The Dollar 
and Human Costs of the Death Penalty, 
April 1992, at 5.

7 Funding the Justice System: A Call to
Action, A  report by the American Bar 
Association, August, 1992, at ii, 3 
(emphasis in original) (hereinafter, ABA 
Study).

8 Id. at 16.
9 M. Garey, The Cost of Taking A Life:

Dollars and Sense of the Death Penalty, 
18JJnivcrsity of California Davis Law 
Review 1221, 1261 (1985).

10 ABA Study, see note 7, at 21.

11 Von Drehle, see note 4.

12 Id.

13 Moran & Ellis, see note 6, at 62

14 ABA Study, see note 7, Table: Indicators 
of a National Problem: 1991, at ii-iii.

15 Id., Attachment, at 54.

16 L. Bienen, No Savings in Lives or Money
with Death Penalty, The New York 
Times, August 7, 1988; see also D. 
Grothaus, Death, Dollars and Scales of. 
Justice, The Houston Post, December 7, 
1986 at 3B (Harris County, with almost 
half of the state’s capital cases, spent 
$86.3 million since 1980).

17 ABA Study, see note 7, at 18.

18 Id., Attachment, at 18.

19 Testimony of Carole Carpenter on behalf 
of the National Association of Counties 
before the U.S. Senate Subcommittee on 
Juvenile Justice, April 29, 1992, at 7.

20 Harshbarger, Statement on Reinstating 
the Death Penalty in the Commonwealth, 
Massachusetts Bar Association, see
note 6, at 3.

21 Tabak & Lane, Judicial Activism and 
Legislative "Reform" of Federal Habeas 
Corpus: A Critical Analysis of Recent 
Developments and Current Proposals, 55 
Albany Law Review 1, 31(1991).

22 Magagnini, see note 1.

23 Magagnini, Sierra County Robs Police to 
Pay Lawyers, The Sacramento Bee,
March 28, 1988.

24 Phone conversation, September 15,1992.

25 See Magagnini, note 2; see also 
Corenevsky v. Superior Court of Imperial 
County, 682 P.2d 360 (Calif. 1984).

26 Commissioners Jailed Over Fees, 
American Bar Association Journal, 
February, 1992.

27 Lincoln Commissioners Pick Jail 'Over 
Legal Fees, The Atlanta Constitution,
Oct. 24, 1991.

28 K. Wood, Can State Afford Fourth 
Prosecution of Spraggins?, Fulton 
County Daily Report, March 3, 1988, 
at 1.



29 Maxwell Murder Trial May Up Kemper 
Taxes, The Meridian Star (Mississippi),
July 21, 1992; phone conversation with 
Michael Luke, September 11, 1992.

30 Public Defender System Needed, The 
Yazoo Herald, July 6, 1991.

31 Hoppe, The Dallas Morning News, see 
note 3.

32 Id.

33 J. Painter, Death Penalty Seen as Too 
Costly for Oregon's Pocketbook, The 
Oregonian (Portland), July 27, 1987.

34 Kansas, for example, estimated that the 
annual cost for implementing the death 
penalty would be $11.4 million, of which 
$9.2 million would be for trial costs.
Kansas Legislative Research Dept. 
Memorandum, Feb. 11, 1987. New York 
estimated a cost of $1.8 million per case, 
through the first level of appeals, of which 
$1.5 million would be trial costs. Capital 
Losses: The Price of The Death Penalty for 
New York State, NY State Defenders 
Association, Albany, 1982.

35 Magagnini, see note 1.

36 M. Hansen, Politics and the Death 
Penalty, The Palm Beach Review’s Florida 
Supreme Court Report, Feb. 25, 1991, at 
10B, 26B.

37 D. Kaplan, Death Mill, USA, The National 
Law Journal, May 9, 1989, at 40.

38 See Capital Losses, note 34.

39 U.S. Dept, of Justice, Uniform Crime 
Report, preliminary annual release, April 
26, 1992; see also Richmond-Times 
Dispatch, April 27, 1992 for chart of 25 
cities based on the Uniform Crime Report.

40 G. James, In Every Categor, * rime 
Reports Fell Last Year in New York City, 
The New York Times, March 26, 1992, at 
AI.

41 The New York Times, Aug. 4, 1992, chart 
at B2.

42 C. Wolff, Brown Legacy: Community 
Policing, The*New York Times,
Aug. 4, 1992, at B2.

43 E. Meyer, Policing With People in Mind, 
The Washington Post, June 15, 1992, at 
AI, 8.

44 T. Squitieri, Murder Rate is Up in Usually 
Slow First Quarter, USA Today,
April 3,1992, at 8A.

45 National Association of Chiefs of Police, 
4th National Poll, 1991.

46 K. Cullen, Death Penalty Criticized by 
County Prosecutors, The Boston Globe,
Jan. 26, 1992.

47 S. Harshbarger, see note 20.

48 Death, Life and the Presidency, The New 
York Times, January 25, 1992.

49 J. Kennedy, Why Houston Leads in Death 
Row Cases, The Los Angeles Times, July 
2, 1992 (Washington edition).

50 See note 39.

51 Republican Leaders Praise Atwater After 
Memo Flap, The Courier-Joumal 
(Louisville, KY), June 17, 1989.

52 M. Wines, Bad Economic News Forces 
Bush to Refocus Re-election Strategy, The 
New York Times, July 4,1992, at AI.

53 D. Von Drehle, A Broader Federal Death 
Penalty: Prelude to Bloodbath or Paper 
Tiger?, The Washington Post,
November 29, 1991, at A29, quoting 
Franklin Zimring, director of the Earl 
Warren Legal Institute.

54 Letter from Robert D. Reischauer, Director 
of the Congressional Budget Office to 
Charles E. Schumer, Chairman of the 
House Subcommittee on Crime and 
Criminal Justice, September 20, 1991.

O
cv
w

XI
CTa
u>

o
3

oa
0
01ar*
a

tt



55 H. Dewar, On Capitol Hill, Symbols 
Triumph, The Washington Post, November 
26, 1991 at AI.

56 K. Sack, Arkansan Portrayed As Soft, The 
New York Times, August 25, 1992, at A18.

57 E. Dionnt, Clinton Charges Bush With 
Inaction on Crime, The Washington Post, 
February 22, 1992.

58 See note 39.

59 S. Grady, Savagery of Bush-Duakis Race 
Lingers, The Albuquerque Journal, March 
14, 1990.

60 S. Attlesey, GOP Launches New Ad Attach 
Against Richards, The Dallas Morning 
News, September 29, 1990.

61 C. Pesce, Houston Fears It's Being ‘Eaten 
Up By Crime', USA Today,
October 21, 1991.

62 M. Oreskes, The Political Stampede on 
Execution, The New York Times,
April 4, 1990, at A16.

63 L. Mecoy & H. Sample, Candidates Waffle 
on Execution, The San Francisco Daily 
Journal, April 21, 1992, at 7.

64 J. Miller, Counties Brace for Cuts in 
Police and Other Services, The Los 
Angeles Times, September 1,1992 (Wash, 
edit.), quoting Grover Trask, Riverside 
County District Attorney.

65 See Magagnini, note 2.

66 D. Gates, Chief: My Life in the LAPD 
(1992), quoted in Newsweek,
May 11,1992, at 39.

67 Blacks and Cops: Up Against the Wall, 
Newsweek, May 11, 1992, at 52-3, quoting 
Wesley Skogan of Northwestern University.

69 A Welcome Defeat for Death, The New 
York Times, November 14, 1990 (editorial) 
at A28.

70 Instead of Death Penalty, Life \/ithout 
Parole, The New York Daily News,
May 20, 1992, at 34.

71 M. Humbert, Annual Death Penalty Battle 
Resumes in NYS, The Cortland Standard, 
February 5, 1990, at 11.

72 Black Leaders Demand that Flynn 
Apologize, The Boston Globe,
January 5, 1990.

73 B. Medlyn, Arizona Child Crime Laws 
Among Toughest, Officials Say, The 
Phoenix Gazette, July 9, 1988, at B12.

74 The Salisbury Post, May 5, 1990 
(advertisement).

75 P. Manson, Woods Fought Death Penalty 
as a Lawyer, Now Backs It, The Arizona 
Republic, March 17, 1992.

76 K. Wood, Plea Deal Lets DA Avert 
Abashment, Fulton County Daily Report, 
October. 22, 1990.

77 See C. Willis, Lawyers Accuse Jasmin of 
Prosecuting Case for 4Political Gain’, The 
Courier-Joumal (Louisville, KY),
Feb. 25,1992, a tB l.

78 Letter from Stenberg to the Chief Deputy 
Clerk of the U.S. Supreme Court,
August 4, 1992.

68 G. Ifill, Kemp Attacks GOP Challenger to 
Cuomo, The Washington Post,
June 7, 1990.




