


SPONSOR SUMMARY 
HB398

An Act relating to rights in certain tide and
submerged land

Need for the Legislation
At a time when the State of Alaska is imposing a greater measure of self- 

sufficiency on local governments and promoting economic development at the 
local level, current state statutes work against communities of a certain class or 
which were or will be incorporated after April 1, 1964.

In particular, Title 38 of Alaska Statutes fails to recognize second class cities as 
eligible to obtain tide and submerged lands despite the fact that home rule and 
first class cities incorporated prior to April 1, 1964, have this right. The effect of 
this oversight places coastal second class cities at a disadvantage as they pursue 
economic development along their waterfront

Those second dass cities who are proactively involved in waterfront 
development must negotiate with tire State of Alaska, Division of Lands for 
permits or leases which often take as much as a year to process, are subject to 
bureaucratic requirements which lack the flexibility required in diverse local 
government, and which impose financial and legal obligations on local 
governments which are often untenable.

Research into the legislative history of this issue reveal no reason why second 
class cities were left out of the conveyance authorization nor the reason for the 
incorporation deadline date of April 1, 1964.

Primary Changes in the I aw
Changes simply indude second class cities as eligible for conveyance of 

tidclands and makes appropriate grammatical changes in the process.

It a l l o w s  the d i r e c t o r  o f  the d i v i s i o n  of l a n d s  the 
d i s c r e t i o n  to q u i t c l a i m  l a n d  to a m u n i c i p a l i t y  to c o r r e c t  
p a s t  e r r o r s  a n d  o m i s s i o n s .

SPONSOR STATEMENT
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FISCAL NOTE
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“An Act relating to rights in certain ride 
and submerged land."_______________

Dept Affected: Natural Resources 
BRU: Resource Developn
Component: Land Development

Sponsor:
Requestor

Representative Olberg
Representative Olberg

Expenditures/Revenues

Component Serial No.

(Thousands of Dollars)

431

OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

237.5 194.8 194.8 194.8
10.0 10.0 10.0 10.0
20.0 8.0 8.0 8.0
4.0 4.0 4.0 4.0

TOTAL OPERATING 271.5 216.8 216.8 216.8 0.0 0.0
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TOTAL 271.5 216.8 216.8 216.8 0.0 0.0

Estimate of any current year (FY94) cost: $ None

POSITIONS
FULL-TIME 4 3 3 3 0 0
PART-TIME 1 1 1 1 0 0
TEMPORARY 0 0 0 0 0 0
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See Attached. This fiscal note assumes the project can be completed within four years. It is difficult 
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Analysis of B ill/P rogram  Effects:

In addition to the general grant land entitlements under AS 29.65, qualrfled cities within A laska have been conveyed 
tide and submerged land. To understand the purpose of these conveyances ol public trust land it is necessary to 
review federal mandates fo r management of tide and submerged land p rio r to Alaska’s adm iss ion into the Union.

In 1898 Congress passed an act extend., ig the  homestead laws to the District of Alaska. The act decla red that "all 
such rights to [tide lands and beds of any navigable waters] shall continue to be held by the United S ta tes In trust 
for the people of any state or states which m ay hereafter be erected out of sa!d District [A laska ]."

Thus territoria l tldelartds constituted a federa l trust early In A laska ’s history and as such cou ld not be d isposed of 
through lease or sale. Additionally, perm anent improvements were not authorized to be constructed upon tide and 
submerged land.

The importance of improved tidelands to the vita lity of the t” 'r ito n /s  economy and the health of its people is readily 
apparent. It was a territory whose economy, mobility and recreation were intimately tied to the r,aa. Log transfer 
facilities, seafood processors, municipal docks, private boat ways and even residences were partia lly o r wholly 
constructed on tidelands w ith no method for individuals or businesses to acquire proper authorization fo r use. The 
need for these activities was readily recogn ized by the federal managers. However, the mechanism  for authoriz ing 
such use was non-existent.

In full recognition of these shortcom ings, Congress enacted a law on September 7 .1957 (P.L. 85-303), that conveyed 
tidelands adjacent surveyed townsites to the territory. The conveyance was for tidelands and all im provements and 
natural resources between the line of mean high tide and the p ierhead line. The pierhead line was de lined as a 'line 
parallel to the existing line of mean low tide at such distance offshore from the line of mean low  tide that 
encompasses to the landward all stationary, manmade structures in existence as of February 1, 1957". Under this 
law acceptance by the Secretary of In terio r of new townsite surveys effected conveyances o l attendant tide lands to 
the territory.

The act authorized the territo ry to manage and dispose of any iract of tidelands acquired unde r the act fo r municipal, 
business, residentia l or o ther bpneficial purposes. A tidelands occupant o r the occupant's successor in in terest had 
a preference right to acquire an improved tract H a disposal occurred. These improved tracts could be conveyed to 
the Incorporated tcwn or school district. However, H this occurred, the town or school d is tric t must accord any 
occupant a preference right in any disposals contemplated in the future.

The Army Corps of Engineers was given the authority to establish pierhead lines for all surveyed townsites to enable 
conveyances to the territory. This process was initiated soon after passage o f the act. A laska 's statehood interrupted 
this process w ith the conveyance of all tide and submerged land under section 6{m) ol the sta tehood act to the new 
state.

The A laska Legislature incorporated spec ific  language in the A laska Land Act to recognize and implement the 
provisions of the September 7, 1957, federa l law. AS 38.05.320(b) provided:

1) The corporation must have been incorporated on or before January 3, 1959;

2) T idelands sub|ect to conveyance lay between the mean high tide line and the p ie rhead line, the harbor line
or in their absence, a line sub|ect to the approval ol the director;

3) The corporation had to prepare a p la t of the area conveyed showing all structures and imorovements thereon 
and each tract that was occupied or deve loped w ith the owner or claimant noted; and,

4) The corporation had to recognize preference rights fo r occupied and developed tracts.

The tidelands conveyances to municipal corporations were mandatory and gave the departm ent few discre tionary
powers ove r the process.

In 1964 (ch 81, SLA 1964) "municipal corporation" was changed to "(h)ome rule cities and cities of the first class"
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[ncorparated on or before April 1, 1964.

Following is a current list ot Alaska's hom e rule, lirs l c lass and second class cities that would quality under

F irs t  C la s s
•B arrow
’ Craig
Dillingham
"Haines
‘ H om er
’ H oonah
•Hydaburg
’ K ake
‘ King C ove
'K law ock
’ N om e
'P e lic an
S and  Point
’ Se ld ov ia
'Skagw ay
S o ld o tn a
U na la ska

S e c o n d  C lo so
H om o Ru le
‘ C ordova
"Kenai
’ Ketchikan
’ Kodiak
’ Petersburg
’ Seward
’ Vatdez
’ W rangoll

Akhlok
Akutan
Angoon
Atka
Bethel
Brevig M ission 
Chignik 
C lark 's Point 
C o flm an  C ove 
Cold Bay 
Deering 
D iomede 
Elim
Fa lse  P ass
G am be ll
G olov in
G oodnew s Bay 
H ooper 8 a y
Kachem ak
Kaktovik
K asaan
Kivalina
’ Kotzebue
Kup reano l
Larsen Bay
Mekoryuk
Nightmute
O ld Harbor
Ouzinkie
Pilot Point
P latinum
Point Hope
Port A lexander
Port Heiden
Port Lyons
Guinhagak
Saint G eorge
Saint M ichael
Saint Pau l
S avoong a
’ Saxm an
Scam m on Bay
Shak too llk
S he ldon  Point
Sh lshm are f
Stebbins
Te lle r
•T enakee  Springs 
Thorne Bay 
Tog iak
T ooksook  Bay
Una lak lee t
Wainwright
W a le s
Whittier

•home rule and first c la ss  cities as April 1. 1 9 6 4  that rece ived tidelands previously



•Ul-.'U-SN

It should bo pointed out that a mechanism  a lready  exists that a llow s cities to deve lop  state-ownod tide lands lo r loca l pu rp o se s . 
AS 3 8 .0 5 .8 1 0  a llow s cities to le a se  tidelands. II the city's use o l the tidelands is lo r  public purpoces, le a s e  rental is at le s s  thar. 
la ir market va lue ; il (o r a private purpose , renta l is at la ir market va lue . Ownersh ip Is not necessary  to fulfill loca l need s (o r use 
of tidelands. W e have met all municipal needs to date using this statutory authority.

A m endm en ts P ro p o s e d :

The public trust doctrine holds that there are inextinguishable rea l p roperty  in terests held by the public in tidelands. The state , 
as principle trustee lo r tide lands, must ensure that these  public rights continue when a tideland p rope rty  interest Is crea ted . 
Property in terests could be lim ited, a privale tideland le a se , o r could be b road  a conveyance lo a city. B ecau se  of thu pub lic trust 
doctrine the state is prohibited from  conveying tide lands lo  priva le parties, except under very limited historic circum stances where 
use and occupancy p receded statehood . There is, how ever, no such limitation on cities (o r tracts o f tide lands that they have been 
convoyed under AS 3 8 .0 5 .8 2 0 . The public's rights under lha public trust doctrine must bo protected in conveyances to a city,

II conveyance d o e s  occur, pub llc 'rlghts must be  p ro tected  through a  reve rs ion a ry  In terest retained by the s ta le  H the pub lic trust 
is broached .

Municipal d isso lu tions are a trend that is apparently  increasing. If a municipal gove rnm ent chooses lo  d isso lve , the state must 
nave me aumorny to recover ililo  In urdei tu piuiwcr ihe (juUllu uuai.

Any conveyances shou ld ba lim ited to existing o r  p rop osed  public o r deve lopm ent p ro jec ts .

Another amendment is needed staling that tide and subm erged lands cannot ba  used to increase and municipalities land 
entitlement under AS 29 .6 5 . Any conveyances, how ever, should be charged against a municipalities AS 2 9 .6 5  land entitlement.
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January 31, 1994

TO: Representative Harley Olberg, Chair
and Members 

House Committee on Community & Regional Affairs

FROM: Kent E. Swisher, Executive Director

RE: HB 398 - Rights in certain tide and submerged land

The Alaska Municipal League supports HB 398, which would allow all Alaskan cities the 
right to select and receive title to state-owned tide and submerged lands within their 
municipal boundaries. In November 1993, AML’s members discussed this issue and 
passed Resolution 94-10 (copy enclosed) supporting the concept included in HB 398.

Present statutes limit the ability of municipalities to obtain ownr i ship to tide and submerged 
lands within their boundaries, yet often these lands are among the most valuable for 
economic development purposes. AML and its members support making such lands 
available to all municipalities, as part of their municipal entitlement to state-owned land.

Enclosure

LEG94.hb398.131

M em ber o f the  National League o f Cities a n t



Resolution of the Alaska Municipal League 

Resolution No. 94-10

A RESOLUTION AUTHORIZING THE SELECTION AND 
CONVEYANCE OF STATE TIDE AND SUBMERGED LANDS 

TO CITIES AND BOROUGHS IN ALASKA
WHEREAS, pursuant to the Alaska Statehood Act, the State of Alaska received title 

to most of the tidelands offshore of the state land boundary, from the mean high tide to 
the three-mile limit; and

WHEREAS, current provisions of Alaska Statutes have authorized the conveyance 
of state-owned tide and submerged lands to a limited number of Alaska’s communities, 
i.e., Home Rule and First Class Cities incorporated on or before April 1, 1964; and

WHEREAS, it is the policy of the Department of Natural Resources (DNR) to lease 
tidelands to municipalities only at full value if the municipality will be making what DNR 
believes is a commercial use of the tidelands; and

WHEREAS, boroughs never qualified for tidelands under the Tide and Submerged 
Lands Act; and

WHEREAS, DNR will not allow for municipal selection of tidelands under a 
municipality’s land entitlement; and

WHEREAS, limitations on the ability of municipalities to obtain ownership to tide 
and submerged lands within their boundaries are arbitrary, unnecessary, and 
unreasonable and should be eliminated in order to enhance the economic future of all of 
Alaska’s communities:

NOW, THEREFORE, BE IT RESOLVED by the Alaska Municipal League that the 
Alaska Legislature is respectfully encouraged to repeal the provisions of AS 38.05.820(b) 
as they limit the ability of Second Class Cities and Home Rule and First Class Cities 
incorporated after April 1,1964, to obtain title from the state to tide and submerged lands 
within their municipal boundaries, notwithstanding a prior fulfillment of the municipality’s 
land entitlement.

BE IT FURTHER RESOLVED the State of Alaska is urged to convey to each 
municipality all tidelands currently leased to the municipality and to convey tidelands to 
a municipality for which it has a lease application pending.

BE IT FURTHER RESOLVED the State of Alaska is urged to permit each borough 
to take up to 20 percent of its land entitlement in tidelands.



Alaska Municipal League Resolution 94-10

BE IT FURTHER RESOLVED that the Alaska Legislature is urged to take such 
action as may be necessary to implement the foregoing.

BE IT FURTHER RESOLVED that tidelands made available to municipalities shall 
include tidelands currently leased or permitted to third parties, subject to such leases or 
permits.

Adopted this 12th day of November 1993 in Soldotna, Alaska.

Rosalee T. Walker, President

ATTEST:

Kent E. Swisher, Executive Director
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SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 398

IN THE LEGISLATURE OF THE STATE OF .ALASKA

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY REPRESENTATIVES OLBERG, Mackie

Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to rights in certain tide and submerged land, and allowing the 

Department of Natural Resources to quitclaim land or interests in land, including 

submerged or shore land, to a municipality to correct errors or omissions of the 

municipality when inequitable detriment would result to a person due to that 

person’s reliance upon the errors or omissions of the municipality."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 38.05.035(b) is amended to read:

(b) The director may

(1) delegate the administrative duties. functions or powers imposed 

upon the director to a responsible employee in the division:

(2) grant preference rights for the lease or purchase of state land 

without competitive bid in order to correct errors or omissions of a state or federal 

administrative agency when inequitable detriment would otherwise result to a diligent

-1-
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claimant or applicant due to situations over which the claimant or applicant had no 

control; the exercise of this discretionary power operates only to divest the state of its 

title to or interests in land and may be exercised only

(A) with the express approval of the commissioner, and

(B) if the application for the preference right is filed with the 

director within three years from

(i) the occurrence of the error or omission;

(ii) the date of acquisition by the state of the land; or

(iii) the date of a court decision or settlement nullifying

a disposal of state land;

(3) grant a preference right to a claimant who shows bona fide 

improvement of state land or of federal land subsequently acquired by the state and 

who has in good faith sought to obtain title to the land but who, through error or 

omission of others occurring within the three years before (A) the application for the 

preference right, (B) the date o f acquisition by the state of the land, or (C) the date of 

a court decision or settlement nullifying a disposal of state land, has been denied title 

to it; upon a showing satisfactory to the commissioner, the claimant may lease or 

purchase the land at the price set on the date of original entry on the land or, if a price 

was not set at that time at a price determined by the director to fairly represent the 

value of unimproved land at the time the claim was established, but in no event less 

than the cost of administration including survey; the error or omission o f a predecessor 

in interest or an agent, administrator, or executor which has clearly prejudiced the 

claimant may be the basis for granting a preference right;

(4) sell land by lottery for less than the appraised value when, in the 

judgment of the director, past scarcity o f land suitable for private ownership in any 

particular area has resulted in unrealistic land values;

(5) when the director determines it is in the best interest of the state 

and will avoid injustice to a person or the heirs or devisees of a person, dispose of 

land, by direct negotiation to that person who presently uses and who used and made 

improvements to that land before January 3, 1959* or to the heirs or devisees of the 

person; the amount paid for the land shall be its fair market value on the date that the

WORK DRAFT WORK DRAFT WORK DRAFT
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person first entered the land, as determined by the director, a parcel of land disposed 

of under this paragraph shall be of a size consistent with the person’s prior use, but 

may not exceed five acres;

(6) dispose of an interest in land limited to use for agricultural purposes

by lottery;

(7) convey to an adjoining landowner for its fair market value a 

remnant of land that the director considers unmanageable or a parcel of land created 

by a highway right-of-way alignment or realignment, or a parcel created by the 

vacation of a state-owned right-of-way if

(A) the director determines that it is in the best interests o f the

state;

(B) the parcel does not exceed the minimum lot size under an 

applicable zoning code; and

(C) the director and the platting authority m ing land use 

planning jurisdiction agree that conveyance of the parcel to the adjoining 

landowner will result in boundaries that are convenient for the use o f the land 

by the landowner and compatible with municipal land use plans;

(8) for good cause extend for up to 90 days the rime for rental or 

installment payments by a lessee or purchaser of state land under this chapter if 

reasonable penalties and interest set by the director are paid;

(9) quitclaim land or an interest in land to the federal government on 

a determination that the land or the interest in land was wrongfully or erroneously 

conveyed by the federal government to the state;

(10) negotiate the sale or lease of state land at fair market value to a 

person who acquired by contract, purchase, or lease rights to improvements on the land 

from another state agency or who leased the land from another state agencyj.

(11) quitclaim land o r an interest in land, including submerged o r 
shore land, tc a municipality to correct errors o r omissions o f the municipality 
when inequitable detriment would result to a person due to that person’s reliance 
on the errors o r omissions o f the municipality, the quitclaim shall be made on 
such terms and conditions as the director considers appropriate except th a t i f  the

I WORK DRAFT WORK DRAFT WORK DRAFT
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municipality has a remaining entitlement to land under AS 29.65, the land or 

interest quitclaimed is counted against the municipality’s remaining entitlement.

* Sec. 2. AS 38.05.820(b) is amended to read:

(b) A home [HOME] rule., [CITIES AND CITIES OF THE] first class, or 

second class city [INCORPORATED ON OR BEFORE APRIL 1, 1964,] may apply, 

in the manner prescribed by the director, and in accordance with [SUCH] regulations 

that [AS] the director may adopt, for a conveyance [TO THEM] of all land seaward 

of the city that [HOME RULE CITIES AND CITIES OF THE FIRST CLASS 

WHICH] is between the mean high tide line in, or fonning the boundary of, the city 

[HOME RULE CITIES AND CITIES OF .HE FIRST CLASS,] and a line to be 

shown on a plat made a part of the application that [WHICH] shall be the pierhead 

line established under the Act of September 7, 1957, or the harbor line established 

under the Act of March 3, 1899, or if no pierhead line or harbor line is established 

then a line subject to approval by the director, with the concurrence of the 

commissioner, that [WHICH] shall be seaward of all tide and submerged land 

occupied or suitable for occupation and development without unreasonable interference 

with navigation. The director shall convey that tide and submerged land to the city 

[HOME RULE CITIES AND CITIES OF THE FIRST CLASS]. Applications by 

preference right claimants filed with the director before June 30, 1964, shall continue 

to be processed to a final determination and conveyance, if any, by the director, if the 

[SUCH] preicrence right claimants are entitled to a conveyance from the director under 

the laws existing previous to July 22, 1964.

(1) Each home rule, first class, and second class city [AND CITY OF 

THE FIRST CLASS] granted a conveyance shall prepare an official subdivision plat 

of the area conveyed showing all structures and improvements and the boundaries of 

each tract occupied or developed, together with the name of the owner or claimant. 

The subdivisional plat must [SHALL] include within the boundaries of each tract 

occupied or developed the [SUCH] surrounding tide and submerged land that [AS] 

is reasonably necessary in the opinion of the governing body of the city [HOME 

RUIE CITIES AND CITIES OF THE FIRST CLASS] for the use and enjoyment of 

the structures and improvements by the owner or claimant, but may [SHALL] not

SSHB 398 -4-
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include tide or submerged land that [WHICH] if granted to the occupant would 

unjustly deprive an occupant of adjoining land from reasonable use and enjoyment of 

it.

(2) An occupant of land included in the conveyance to a home rulea 

[CITIES AND CITIES OF THE] First class, or second class city who occupied or 

developed the land on and before September 7, 1957, has a class I preference right to 

the land from the citv [HOME RULE CITIES AND CITIES OF THE FIRST CLASS] 

upon the execuuon of a waiver to the state and the citv [HOME RULE CITIES AND 

CITIES OF THE FIRST CLASS] of all rights the occupant may have acquired under 

Public Law 85-303 (71 Stat 623).

(3) An occupant of land included in the conveyance to a home rule* 

[CITIES AND CITIES OF THE] first class, or second class city who has a class II 

preference right by reason of the conveyance to the citv [HOME RULE CITIES AND 

CITIES OF THE FIRST CLASS], and is unwilling to waive the right has a preference 

right to the land that [WHICH] it is mandatory for die citv [HOME RULE CITIES 

AND CITIES OF THE FIRST CLASS] to expeditiously honor upon application from 

the occupant after the Secretary of Defense [THE ARMY] has submitted to the 

Secretary o f the Interior and the governor of die state maps showing the pierhead line 

established by the corps of engineers with respect to the tract so granted.

(4) An occupant of land included in the conveyance to a home rulej 

[CITIES AND CITIES OF THE] first class, or second class citv who occupied or 

developed the land after September 7, 1957, and before January 3, 1959, and who 

continued to occupy it on January 3, 1959, has a class III preference right to the land 

from the cit* [HOME RULE CITIES AND CITIES OF THE FIRST CLASS].

(5) In making a conveyance to an occupant, the home rule.̂  [CITIES 

AND CITIES OF THE] first class, or second class city shall include as a part of the 

tract conveyed and in addition to the occupied or developed land, the [SUCH] 

additional tide and submerged land that [AS] is reasonably necessary in the opinion 

of the governing body of the city [HOME RULE CITIES AND CITIES OF THE 

FIRST CLASS] for the occupant’s use and enjoyment of the occupied or developed 

land, but the conveyance may [SHALL] not include any area that [WHICH] would

WORK DRAFT WORK DRAFT WORK DRAFT
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unjustly deprive an occupant of adjoining land from reasonable use and enjoyment of 

it or that [WHICH], if developed, will interfere with navigation.

(6) Each home rule* [CITY AND CITY OF THE] first class, and

WORK DRAFT WORK DRAFT

second class citv receiving conveyances shall by ordinance provide for reasonable 

regulations governing the filing and processing of applications, publication of notices, 

and the adjudication of disputes between claimant: by the governing body of the city 

[HOME RULE CITIES AND CITIES OF THE FIRST CLASS]. A party aggrieved 

by its determination may appeal to the superior court

(7) When no preference right has been granted to purchase or lease 

tideland, the home rulê  [CITIES AND CITIES OF THE] first class, or second class

city may sell or lease the tideland conveyed to them, and may impose terms or 

conditions for the sale or lease. The [SUCH] terms and conditions shall include the 

[SUCH] reservation of rights-of-way that [AS] are necessary to provide reasonable 

access to public waters.

* Sec. 3. AS 38.05.035(b)(ll) is repealed January 1, 1998.
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HOUSE COMMUNITY AND REGIONAL AFFAIRS

DATE PLACE:

SUBJECT OF MEETING:

y #  3 < ?  7  +  ^  3 f  P ’

NAME REPRESENTING BUSINESS/PERSONAL MAIiING ADDRESS ZIP (H) PHONE (W) PHONE
DO YOU WANT 
TO TESTIFY?

WHAT SUBJECT/ 
WHICH BILL?
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