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SENATE JOINT RESOLUTION 14 -
PROPOSING AN AMENDMENT TO THE CONSTITUTION OF THE
STATE OF ALASKA RELATING TO OPEN MEETINGS.

SJR 14 is substantially the same as CSSJR | (State Affairs) from
1989. It is an important and balanced piece of legislation which
would guarantee the public reasonable access to the legislative

process.

This proposal is a step toward making openness in government the
rule and secrecy the exception by establishing a constitutional
requirement rather than a statutory one.

If passed by the legislature, the proposal would be placed on the
ballot in the 1992 general election for a vote.

AS 44.62.310 (Open Meetings Act) provides "All meetings of a
legislative body ...shall be open”. As a result of a 1986 law suit, the
Superior Court found the legislature had violated the OMA and
Uniform Rule 22 - the bottom line being that the OMA applied to the

legislature.

After the case was reviewed the by Supreme Court, it held that the
statute and rule fell within the legislature's rule making authority
and the court could not enforce compliance. The matter was
nonjusticiable.

As a result of the court's decision, the legislature was left in the
position of being exempt from enforcement of stringent open
meetings standards while requiring other governmental bodies to
comply. To resolve this inconsistency and to provide a basis for
judicial enforcement, a constitutional amendment should be
adopted. By amending our state constitution to provide a standard
for open meetings, we will establish a basis for enforcement of

that standard.
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SECTIONAL ANALYSIS

Section 1(a) provides that except for executive sessions
authorized by law, private and substantive discussions on
legislation under its jurisdiction by a quorum of a house of the
legislature or of a legislative committee are prohibited.

THe subject of holding a caucus has raised questions in the past.
This proposal makes it clear that a quorum of a committee or of a
house is prohibited from holding substantive discussions on
legislation regardless where the meeting is held. A group of
legislators that do not constitute a quorum of a house or of a
committee may discuss legislative business in private.

Section 1(b) allows the legislature or a committee to hold
executive sessions authorized by law.

Section 1(c) specifies a court may not prescribe rules or
procedures for conducting legislative business nor invalidate
legislation because of a violation of the section.

Section 1(d) allows the court to impose civil fines and other
sanctions authorized by law upon an individual member of the
legislature for an intentional violation. The imposition of a civil
tine on a legislator, the amount of which can be set by the
legislature, is the only intrusion by the court into the legislative
process under this amendment.

Section 1(e) provides for the legislature to implement this section.
This allows the legislature to determine appropriate definitions and
terms for implementing the open meetings law.



Page 3 - SJR 14
March 5, 1991

Section 2 addresses legislative intent. This does not go on the
ballot nor into the constitution, but will be considered for the
preparation of the summary which is placed in the voters pamphlet.

Section 2(a) states the purpose of the amendment and ensures the
public's access to substantive deliberative and decision making
stages of the legislative process.

Section 2(b) provides a basis for judicial enforcement of the
existing open meeting law to the extent it is consistent with this
amendment (notwithstanding legislative immunity or rule making
authority as provided in article Il, section 6 and 12 respectively of
our State Constitution). This section makes it clear that the court
must follow the schedule adopted by the legislature for the payment
of a civil fine.

Section 2(c) provides the amendment is not intended to prevent
the free flopw of ideas among legislators, or their participation in
public forums and other events.

Section 2(d) provides instructions to the Legislative Affairs
Agency.

Section 3 places the amendment on the ballot for the next general
election (1992).



Table 1
Open Meetings Laws In the States: Ma.ior Provisions

Provision Number of States

Injunctive relief or other remedial action Iis 47
provided if law violated

Committee meetings must be open 46
Meetings of local entities must be open 46
Discussions, in addition to actual decision making, 42

must be held in open meeting

No exemptions to open-meeting provisions are allowed 40
unless specified in law

A policy statement says the open-meeting law should 37
be liberally construed

Where closed (executive) sessions are allowed, all 37
final actions must be taken in open meetings

Quasi-judicial meetings must be open 34

When the law permits closed meetings, the parties 29
involved may request that they be open

There is no provision Tfor discussing investments, 25
donations or other Tfinancial matters in executive

session

Labor negotiations must be open 25

Source: Council of State Governments, The Book of the States, 1985-1986.
(Lexington, Kentucky), 1985, p. 49.
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November 26, 1986

MEMORANDUM

TO: Representative John Sund
ATTN: John Hartle

FROM: Ginny Fay

Legislative Analyst

RE: Provisions ofState Open Meeting Laws
Research Request 87-045

You requested that we identify states with open meeting laws and discuss
the provisions of these laws. Ail states have open meeting or ‘sunshine"™
laws, however, the provisions vary considerably among states. A 1984 study
of state sunshine Jlaws -identified 23 separate provisions that can be
contained in these laws and found that states varied considerably in their
definition of sunshine (as measured by the combinations of these
provisions). Tennessee and Florida led the states; their laws contain 21
and 20 of these provisions, respectively. In contrast, laws in
Pennsylvania, Wisconsin and Wyoming contained only eight provisions each.
Table 1 (attached) presents the 11most common provisions of state O0Den
meeting laws and indicates the number of states” laws that contain these
provisions.

Table 2 (attached) provides the citation of the open meeting and freedom of
information laws iIn each state; Table 3 specifically 1identifies ana

contrasts eight major provisions of open meeting laws. The majority of
states have had their open meeting law interpreted by the state®s attorney
general. Somewhat fewer than half of the states have had their laws

reviewed by the courts; have laws that do not exempt iInformal meetings;
and/or have laws which include specific criminal penalties for violations.
Approximately one-third of the states™ laws do not explicitly exempt any
government bodies and/or require that personnel matters be discussed in
open meetings. Relatively few state laws require open committee meetings
or that meetings be open even if there is no quorum.

~Council of State Governments, The Book of the States. 1984- 1985.
(Lexington, Kentucky), 1984, p. 49.
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MEMO RANDUM January 26, 1989

SUBJECT: Open meetings: the laws from other states
(SJR 1)

TO: Senator Arliss Sturgulewski

FROM: Richard A. Bradley M

Legislative CounselVK

McKie Campbell asked me to provide you with a study that |1
did last year on the laws of the other states that have open
meetings. I used in my review a listing of such laws that
was 1initially prepared by the House Research Agency (that 1
regretfully seem unable to find a copy of; 1 assume one 1is
available from them).

Initially, | reviewed the constitutions and laws of Oregon
and California in some detail in the context of the question
whether either state would void a law for a violation of
open meeting requirements.

A brief summary of the provisions would be that neither
state has any provision voiding laws for violations of the
open meetings laws of those states.

Nor do the constitutions of those states lead to that re—
sult.

The California Constitution provides that the "proceedings
of each house and the committees thereof shall be public
except as provided by statute or concurrent resolution, when
such resolution is adopted by two-thirds vote of the members
of each house, . . Art. 1V, sec. 7(c), California Con—
stitution.

The enabling legislation at Secs. 11120 - 11131 of the
California (Government) Code does not apply to the legisla—
ture but rather only to state executive branch agencies.
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And 1 believe that no provision of that law provides that
action taken in violation of it is void. The only remedies
offered in those sections of the California law is the au-—
thorization of litigation seeking mandamus or injunctive
relief (Sec. 11130), costs and attorney fees (Sec. 11130.5),
and a provision making the conduct a misdemeanor (Sec.
11130.7).

California does, however, have an open meetings law specifi—
cally concerned with the legislature. See Secs. 9027 -
9031, California (Government) Code.

The legislative formulation of art. 1V, sec. 7(c), quoted
above, proviies that all "meetings of the Assembly and Sen—
ate and the committees and subcommittees thereof, and any
conference committee, shall be open and public and all the
proceedings shall be conducted openly so that the public may
remain informed, except as otherwise provided in this arti—
cle. All meetings of any conference committee shall be open
to press representatives accredited by the Joint Rules Com—

mittee." Sec. 9027.

Two sanctions are stated: (1) a knowing violation is a mis—
demeanor. Sec. 9030; and (2) a mandamus or injunctive
action for declaratory relief may be filed. Sec. 9031.

The Oregon laws are consistent.

The Oregon Constitution provides that the "deliberations of
each house, of committees of each house or joint committees
and of committees of the whole, shail be open."™ Art. 1V,
sec. 14, Oregon Const""tution. The section also directs each
house to adopt rules to implement the section and both
houses are directed to adopt joint rules relating to joint
legislative activity.

ORS Secs. 192.610 - 192.690 are ambiguous as to whether they

apply to legislative Acts or legislative proceedings. I can
find no provision within these sections that uses terms to
be expected in laws applying to the legislature. But 1 can

find no specific provisions that do apply to the legisla—
ture; since we do not have access to the legislative rules,
that may well be the the location of those provisions.

Sec. 192.680 establishes the policy that the court may order
equitable relief as it considers appropriate. The law also
provides that
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A decision shall not be voided if other equitable re—
lief is available. The court may order payment to a
successful plaintiff in a suit brought under this sec—
tion of reasonable attorney fees at trial and on ap-—
peal, by the governing body, or public body of which it
is a part or to which it reports. ORS, sec. 192.-
680(1),

This remedy may be offered because it would be very unlikely
that a plaintiff could prove "actual damages"™ for a vio-—
lation of the law.

The law also provides that if the violation was a "result of
wilful misconduct by any member or members of the governing

body, that member or members shall be jointly and severally

liable to the governing body . . . for the amount paid un—
der subsection (1)."

Finally, the Oregon law provides that "the provisions of
this section shall be the exclusive remedy for an alleged
violation of ORS 192.610 - 192.690."

I believe it is accurate to note that neither California nor
Oregon will void a legislative Act for a violation of their
open meetings laws. The laws also suggest that sanctions
again,” : members whose conduct is wilful 1is a proper re—
course .

In addition, I have reviewed about half of the laws of the
other states. Since some kind.of pattern appears in the
laws of the states that | did review, | discontinued the
review. Let me make some observations about the laws and
then offer the individual analyses of the states fronm
Alabama through Missouri.

First, and 1 think this is significant, | found no case
where an Act of a legislature was avoided. It appears that
no action was avoided (or challenged until Abood) where the
violation was based only on the actions of a committee or
subcommittee of the legislative body.

There 1is some logic to this point. While committee recom—
mendations are useful, a member may vote for or against fi—
nal passage based on or in spite of recommendations of a

committee. What one committee does may be disregarded by a
subsequent committee or used for entirely different reasons.
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It should not follow that the action by a committee vitiates
the final legislative action.

In probably every state, state constitutions will require
votes on final enactment to be public. Whether a disregard
of committee action that violates open meeting concepts (if
final action is open) 1is a serious loophole or an unfortu—
nate expectation may be debatable but it appears to explain
why the application of open meeting concepts to legislative
action does not result in the avoidance of the final legis—
lative action. The legislature should have the power to
cure the defects 1in legislation caused by a committee of the
legislature.

While the senate and the house each seem to have their own
different ideas about the amount of debate required for
adoption, it is quite different for a court to order the
legislature to engage in "substantial, de novo, 1independent
and public reconsideration of those substantive matters pre—
viously discussed in private.” That remedy was requested in
Abood v. League of Women Voters of Alaska, 743 P.2d 333, 334

(Alaska 1987).

The amount of debate required to cure a violation is the

kind of question that the courts would be required to ad-—
dress if a violation by a committee 1is permitted to taint

the final legislative action fatally. IT 1 am correct that
only violations by the enacting body will cause action to be
void, the cure for violations is not a problem since no vio—
lation by the legislature itself will (or can) occur.

Finally, an analysis of state laws. While it has been sug-—
gested (by the House Research Agency report) that each state
has an open meeting law, it is far from true that the cita—
tions offered prove that the legislatures have uniformly
subjected themselves to such laws. And let me note also
that this study was done 10 months ago; it might be a little
dated.

Alabama. I could find no laws at the citation suggested in
the HR report. Title 13 has been repealed. No entries in
the index for the topic.

Arizona. Sec. 38.431. Applies to the legislature. Nc case
in annotation appears to have challenged legislative viola—
tions. Only applies when a quorum 1is present according to

AG opinion. Court may 1impose a fine of not to exceed $500.
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Sec. 431.07. Public body may not expend public money to de—

fend action under certain circumstances. Sec. 431.07. Ei—
ther house of legislature may exempt itself by adoption of
rule or procedure. Sec. 431.08(B). Does not apply to con-—

ference committees of legislature or any caucus.
Sec. 431.08(A); conference committees shall nonetheless be

open.

Arkansas. Citation incorrect: see A.C.A. 25.19.101 et sea.
Open meetings section does not apply to the legislature.
Sec. 25.19.106. Misdemeanor penalty for violations of $200
or 30 days (sec. 25.29.104). Action taken not void unless
adopted at a public meeting. Sec. 25.19.106.

California. Citation given (sec. 11120 et seq., Cal. Gov"t
Code) applies only to executive branch agencies. See above
for comments on sections applicable to the legislature.

Colorado. C.R.S. sec. 24.6.401 et seq. Applies to the leg-—
islature. Sec. 24.6.402. Does not apply to "chance meeting
or social gathering at which discussion of public business
is not the central purpose.” Sec. 24.6.402(2.1). Pro—
visions on invalidity may not apply to the legislature: "(4)
No resolution, rule, regulation, ordinance, or formal action
of a board, committee, commission, or other policy-making or
rule-making body shall be valid unless taken or made at a
meeting that meets the requirements . . ." Note that while
it applies to a committee in the legislature, a committee Iis
not a policy making body.

Connecticut. G.S.C. sec. 1.21. Appears to apply to the
legislature. Sec. 1.21(a). Establishes notice; has no pro-—
vision explicitly establishing application to the legisla—
ture or providing for the implications of violations (even

as to executive branch agencies).

Delaware. 29 D.C.A. sec. 10001 et seq. Includes legisla—
ture. Sec. 10002. "Any action taken at a meeting in vio—
lation of this chapter may be voided by the Court of Chan—
cery" within 60 days of notice of the action but not more
than 6 months from the action. Sec. 10005(a). No anno —
tations regarding violations by the legislature.

Florida. Ch. 286, F.S. at O011. Does not apply to the leg—
islature. Sec. 286.011(1). Did not determine whether other

law applies to the legislature.
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Georgia. 0.C.G. sec 50-14-1 et seq. Not applicable to the
legislature.

Hawaii. H.R.S. sec. 92.3. Does not apply to the legisla—
ture. Sec. 92.10; rather, will be subject to rules adopted
by the legislature (I have not found such rules). Executive

action voidable on "proof of willful violation.”™ Sec. 92.-
11.

Idaho. 1.C. sec. 67-2340 et seq. General sections do not
apply to the legislature. Sec. 2341 . Open legislative
meetings required. Sec. 2346. Curiously, there is no
statutory authorization for any executive session by legis—
lative committees: "All meeting . . . shall be open at all
times"; | suggest the section cannot be taken seriously.
Action taken at a meeting that violates the sections 1is null
and void. No cases construing statute in context of suit

against legislature for its violation.

Illinois. 102 111. A.S. sec. 41 et seq. Includes "legisla—

tive . . . bodies of the state . . . except the General As—
sembly and committees or commissions thereof."” Sec. 41.02.
Did not find any specific sections applying to the legisla—
ture.

Indiana. B.I.S.A. sec. 5-15-1.5-1. Appears to apply to the
legislature. Sec. 5-14-1.5-2(a). Notice requirement do not
apply to the legislature. Sec. 5-14-1.5-5(g). Citizen may
enjoin action taken at an executive session or to declare
void action in violation of noti.ee requirements (not applic—
able to legislature). Sec. 5-14-1.5-7(a). Court may award
costs and attorney fees if action was knowing and intention—

al. Sec. 5-14 - 1.5-7(F).

lowa. The correct citation is chapter 21 in the 1987 code.
The chapter does not apply to the legislature. Remedies
include assessment of fines of $100 to $500 for partici—
pants; no fines for a person who voted against the violating
meeting or acted in good faith or in reliance of legal ad-—
vice. Sec. 21.6(3). Costs and attorney fees for prevailing
party who establishes the violation. Sec. 21.6(3). Voids
the action taken in violation if the case 1is brought within
six months of the action on a determination that the public
interest in the enforcement of the open meeting policy out—
weighs the public interest in sustaining the validity of the
action taken; doesn"t apply to an action regarding the issu-—
ance of bonds or other indebtedness of a governmental body
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if a public hearing, election, or public sale has been held.
The court may remove an individual who has engaged in two
prior violations in which damages were assessed during the
member®s tfrm. May issue a mandatory injunction punishable
by civil contempt. Ignorance is no defense.

Kansas. 75 K.S.A. sec. 4317 et seq. Appears to apply to the
legislature. Sec. 4318. Violators subject to a 5500 civil
penalty. Any binding action taken in violation is voidable
in an action brought by the attorney general or county at-—
torney. Sec. 4320. Court may award costs and attorney
fees. Exceptions for impeachment are made. Sec. 4318. One
annotation says that there was no "authority for private
individual to bring action to void acts performed in viola—
tion of open meetings law. Stoldt v. City of Toronto, 678
P.2d 153 (Kansas 1984). Unannounced gathering prior to of—
ficial meeting violates the law. Coggins v. Public Employee
Relations Board, 581 P.2d 817.

Kentucky. KRS 61.805. Appears to apply to the legislature.
Sec. 61.805(2), but with some "exceptions™": "committees of
the general assembly other than standing committees". Sec.

61.810(9). Courts may enforce by injunction. Sec. 61.845.

Curiously, though there are pages of annotations of opinions
of the attorney general as well as court decisions, no case

involves the legislature.

Louisiana. RS 42.5 is the law; a 1981 amendment deleted the
language that exempted the legislaturein those words but
the words now used do not include the legislature.

Sec. 42.4.2(2). A specific section authorizes closed or ex-—
ecutive sessions of legislative houses and committees. Sec.
42.6.2. The law also exempts "chance meetings, social
gatherings, or other gatherings at which only presentations
are made to members of the legislature or members of either
house thereof or of any committee or subcommittee if no vote
or other action, 1including formal or .nformal polling of
members, 1is taken." Sec. 42.6.2(C). The legislature is ex—
empted from requirement applicable to executive agency that
meetings for the year be announced at the beginning of the
year. Sec. 42.7. Suits to void action must be filed within
60 days of the action.

Maine. 1 MRSA sec. 401 et seq.Applies to the legislature.
Sec. 402.2. For violations of the policy: "If any body or
agency approves any ordinances, orders, rules, resolutions,
regulations, contracts, appointments or other official
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action in an executive session, this action shall be illegal
and the officials responsible shall be subject to the pen-—
alties hereinafter provided". I note that "Acts" are not
included. The penalty 1is a class E crime, probably a mis—
demeanor. No case examines a challenge to a legislative
enactment.

Maryland. 76A A.C.M., sec. 7 et seq., reorganized as 10
A.C.M., 501 et seq. 1in the 1984 edition. Regarding enforce —
ment, the law says: . . . the court may declare void any

final action taken at a meeting held in wilful violation of
[the law] 1if the court finds no other remedy would be ade—
quate under the circumstances. However, the action of a pub—

lic body may not be voided because of the violation . . . by
any other public body." Sec. 10- 510(a)(2); sec. 10-510(e)
authorizes injunctions or other appropriate relief. The

section specifically excludes actions appropriating public
funds, levying taxes, or providing for the issuance of
bonds, notes, or evidences of public obligation from the
authority of the court to void actions. Sec. 10-510(a). No
case examines a challenge to a legislative enactment.

Massachusetts. 30A M.G.L.A. sec. 11A. Does not apply to
the general court (legislature) or the committees or recess

committees of the general court. Sec. 11A.

Michigan. Michigan has a constitutional provision requiring
open meeting unless the public welfare requires otherwise.
Art. 4, sec. 20. The current citation to the general law is
15 M.C.L.A. sec 261 et seq. "Public.body"™ 1is defined as
"any state . . . legislative . . . body, including a
committee, subcommittee . . . empowered by the state consti—
tution . . . to exercise governmental . . _ authority -
" Sec. 15.262(a); under 15.262(d), "decision" includes a
"vote . . . upon a . . . bill .. _." Attorney General
opinions are consistent that committee action is covered. A

reenactment complying with the act cures a prior enactment
that was deficient; the effective date is on the reenact—
ment. Sec. 15.270. No case addresses a challenge to a leg—
islative enactment.

Minnesota. M.S. 471.705. Does not apply to the legisla—
ture.

Mississippi. Not reviewed.
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Missouri. M.R.S., sec. 610.010 et seq. Applies to the leg—
islature. Sec. 610.010(2). Violations include injunctive
relief. Sec. 610.027(1). Civil fines of not more than $100
are authorized. Sec. 610.027(3). Actions may void the
action on evidence that the governmental body violated the
section "if the court finds under the facts of the particu-—
lar case that the public interest in the enforcement of the

policy . . . outweighs the public interest in sustaining the
validity of the action taken at the closed meeting, record,
or vote." Sec. 610.027(4). Injunctive relief is au-—
thorized. Sec. 610.030. No annotation applies a challenge

to a legislative enactment.
IT 1 may be of further assistance, please advise.

RAB :gc
66/049





