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WALTER J. HICKEL, GOVERNOR

Re: SB 469 (mental h e alth lands
trust)

D e a r  S e n ator J o n e s :

Du r i n g  A t t o r n e y  General Charles E. Cole's tes timony on 
S e n a t e  Bill 469 at the Senate Resources Committee on April 24, 
1992, he expresse d his fundamental objections to the bill as a 
settle m e n t  of Weiss v. S t a t e. 4FA-82-2208 C i v . , the mental health- 
lands litigation. H e  also m e n t i o n e d  that we h a d  identified a 
n u m b e r  of legal proble ms w i t h  the bill in the short time we have 
h a d  to r eview it. T h o s e  legal problems are o u t l i n e d  below.

It is our u n d e r s t a n d i n g  that the intent of the bill is to 
s h o r t e n  the time it will take to gain judicial approval of the 
s e t t l e m e n t  of the Weiss litigation embodied in C h a p t e r  66, SLA 
1991. To that end, a n d  as an alternative to the provi s i o n s  of SB 
469 as c u r r ently drafted, we suggest that the leg islature consider 
three amendments to C h a p t e r  66 which would eliminat e a n y  legal 
a r g u m e n t  as to the v a l i d i t y  of Chapter 66 (1) under section  6(i) of 
the Alaska S t a t ehood Act, (2) with respect to the hyp othecated 
lands, and (3) r e g a r d i n g  the application of AS 38.04 and 38.05 to 
the process of r e c o n s t i t u t i n g  the trust. The p r o p o s e d  amendments, 
a l o n g  with a brief e x p l a n a t i o n  of each one, also are set out below.

I. SB 469 w o u l d  v i o l a t e  the A l a s k a  Mental H e a l t h  E n a b l i n g  Act.

Section  3 of SB 469 wo uld require that all revenues from 
t h e  r e c onstituted m e n t a l  h e a l t h  trust lands *—  i.e., both principal 
from the sale of trust land or extractio n of nonrenewable  resources 
a n d  income from leasing  the land or the sale of renew a b l e  resources 
—  be deposited in the mental  health trust fund, a p e r m anent fund 
from w h i c h  only the earnings m a y  be spent. Subsec t i o n  202(e) of 
the A l a s k a  Mental H e a l t h  E n a b l i n g  Act (the federal act that created 
the trust), however, provides in part that "such proceeds and 
i ncom e shall first be a p p l i e d  to meet the nece ssary expenses of the 
m e n t a l  he alth p r o gram of Alaska."
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We believe we can d e f e n d  the deposi t of p r i n c i p a l  from 
the lands in the mental h ealth trust fund under general p r i v a t e  
t rust law p r i n c i p l e s . But income from trust lands is n o r m a l l y  
spent for trust purposes, and Congress  c l e a r l y  intended th at income 
from m enta l h e a l t h  lands be spent first for programs b e f o r e  b e i n g  
u s e d  in any o t h e r  way. Dep ositing the income d i r e c t l y  in the fund, 
therefore, is p r ohibited b y  the Act.

II. SB 469 w o u l d  create an u n c o n s t i t u t i o n a l  d e d i c a t e d  fund.

A r t i c l e  IX, section 7 of the A l aska C o n s t i t u t i o n  
p r o h ibits the dedication of state r evenues to specific purp oses 
"unless r e q u i r e d  by the federal g o v e r n m e n t  for state p a r t i c i p a t i o n  
in federal programs" or if the d e d i c a t i o n  p r e - d a t e d  the 
constitution. As noted in the p r e c e d i n g  section, s e c t i o n  3 of 
SB 469 would dedicate trust land in come to the mental h e a l t h  t rust 
fund, and such income could not be spent on mental h e a l t h  p r o g r a m s  
as Congress r e q uired when it c r e a t e d  the trust originally.

Because  the dedic a t i o n  of income to the p e r m a n e n t  me n t a l  
h e a l t h  trust fund is not r e q u i r e d  by federal law (and, indeed, 
automatic d e d i c a t i o n  is p r o h i b i t e d  b y  the E n a b ling A c t ) , it would* 
v i o l a t e  article IX, section 7.

III. SB 469 w o u l d  violate the s ingle a p p r o p r i a t i o n  bill 
r e q u i r e m e n t .

C h a p t e r  66 imposes several restricti ons on a p p r o p r i a t i o n s  
of income from the r e c o n s t i t u t e d  m e n t a l  health land trust, 
i n c l u d i n g  a requirement that the g o v e r n o r  introduce a s e p a r a t e  
a p p r o p r i a t i o n  bill limited to ap p r o p r i a t i o n s  from the m e n t a l  h e a l t h  
trust income account. SB 469 w o u l d  apply the s e p a r a t e  bill 
requir e m e n t  to a percentage of the unrest r i c t e d  gener al fund. 
A r t i c l e  IX.- section 12 of the A l a s k a  Constitution, however, 
requires that the governor "submit a general a p p r o p r i a t i o n  bil l to 
a u t h orize  the p r o p o s e d  expend itures [of all departments, offices, 
and agencies of the S t c t e ] . " The important o b j e ctive of the 
p r o v i s i o n  is to ensure that the le gislature c o n s i d e r s  the 
e x p e n d i t u r e  of the state's general  revenues c o m p r e h e n s i v e l y  a n d  not 
in a piecemeal fashion.

As long as it applies o n l y  to revenues from the trust 
lands that will be reco ns t i t u t e d  u n d e r •C h a p t e r  66, we c a n  d e f e n d  
the separate bill re quirement on the g round that the E n a b l i n g  Act 
r equires that income from m e n t a l  h e a l t h  lands "shall first be 
a p plied to meet the nece ssary expenses of the mental h e a l t h  p r o g r a m  
of Alaska." A p p l y i n g  it to a p e r c e n t a g e  of general fund revenue s 
i n stead of just those from m ent al h ealth lands, however, w o u l d  
v i o l a t e  article IX, section 12.
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IV. L a n d  m a n a g e m e n t  w o u l d  r emain a q u e s t i o n  u n d e r  SB 469.

The proponents of SB 469 s u ggest that, because SB 469 
requires the A laska Mental Health T r u s t  A u t h o r i t y  to contract w i t h  
the D e p a r t m e n t  of Natural Resources to m a n a g e  the land unless the 
A u t h o r i t y  determ ines that it is in t h e  be st interest of the tru st 
to do otherwise, SB 469 allows c o n t i n u i t y  of management and gives 
a ffected industries some comfort w i t h  r e s p e c t  to trust ownersh ip of 
the land.

What they fail to recognize, however, is that the courts 
will r e q u i r e  that trust lands be m a n a g e d  in a fiduciary m a n n e r  and 
in the b e s t  interest of the trust. W h e t h e r  DNR or the T r ust 
A u t h o r i t y  exercises mana ge m e n t  duties, therefore, the current s tate 
p r i cing structure  and policies for land us e c o u l d  not be applied to 
trust lands unless they meet fiduciary standards and are in the 
best interests of the beneficiaries a n d  not just the best interests 
of the state standard e mployed by D N R  for n on-trust lands. The 
"comfort" to affected industries t h e r e f o r e  is illusory.

V. SB 469 pro vides no prot e c t i o n  t o  t h i r d  p a r t y  interests a n d  
w o u l d  c r e a t e  p o t e ntial l i a b ility f o r  t h e  state.

As u n d e r  C h apter  66, SB 469 w o u l d  reconstitute the t ru st 
with some "encumbered land" —  i.e., land s u bje ct to an oil o r  gas 
lease, coal lease, or other lease, t i m b e r  contract, m i n i n g  claim, 
sale of materials, land use permit o r  right-of-way. Under the 
S ettle m e n t  A g r e e m e n t  implementing C h a p t e r  66, the plaintiffs a g r e e d  
that the trust w o u l d  be bound b y  the terms of such e n c umbrances 
because the trust will be c o m p e n s a t e d  to the extent those 
e n c u mbrances reduce the value of the lands returned to the trust.

N o t h i n g  in SB 469, however, pr ovides that the tr ust w ill 
be b o u n d  b y  the terms of the encumbrances, nor  does it p r o v i d e  
c o m p e n s a t i o n  for those encumbrances. Instead, the trust w o u l d  be 
given an "all or n o t h i n g  choice" to e i t h e r  accept the e n c u m b r a n c e  
and r e c e i v e  no co mpen s a t i o n  in r e t u r n  for the d e v a l u a t i o n  or 
contest the v a l i d i t y  of the encumbra nce and, if successful, r e c eive 
the parcel w i t h  no devaluation. F a c e d  w i t h  this choice, the tru st 
w o u l d  v i g o r o u s l y  c o ntest the v a l i d i t y  of third party interests.

If the trust were to s u c c e s s f u l l y  chall e n g e  an 
encum b r a n c e  or some of its terms, an a f f ected third p a r t y  m i g h t  
then t r y  to hold the state liable for the termination of the 
e n c u m b r a n c e  or an increase in rents o r  royalties. The state w o u l d  
then have settl ed the Weiss case o n l y  to expose itself to numerous 
other lawsuits.
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VI. SB 469 w o u l d  p r e c l u d e  d evelopment of some land c u r r e n t l y  
a v a i lable f o r  development.

Se c t i o n  5 of SB 469 w ould  pledge all original mental 
health lands in s t a t e  parks, state forests, st ate w i l d l i f e  refuges, 
etc., as s e c u r i t y  for the state's p e r f o r m a n c e  under the bill. 
U n d e r  the S e t t l e m e n t  A g r e e m e n t  implementing C h a p t e r  66, and to the 
extent p e r m i t t e d  b y  the statutes governing the areas, those lands 
will be a v a i l a b l e  for d ev elopment prior to c o u r t  approval of the 
settlement if p l a i n t i f f s  agree and after c o u r t  approval w h e t h e r  
plaintiffs agree o r  not. If they become s e c u r i t y  for the state's 
p erfor m a n c e  as S B  469 w o u l d  provide, however, the state w o u l d  be 
o b l i g a t e d  not t o  d i m i n i s h  their value. In o t h e r  words, even if 
otherwise a l l o w e d  b y  law, develo pment w o u l d  be prohibited.

VII. SB 469 does n o t  p r o t e c t  Native allotments.

U n d e r  C h a p t e r  66 and the S e ttlement Agreement, original 
trust land e n c u m b e r e d  b y  v a l i d  Native allotmen t claims will not be 
r e t urned to the trust; instead, the trust will r e ceive o t h e r  state 
land to c o m p e n s a t e  for any  v alue lost to the t r u s t  as a result of 
those claims. As a result, the state w i l l  decide w h e t h e r  to- 
challenge the v a l i d i t y  of N at ive allotment claims and will r evie w 
N a t i v e  allotments  o n  o r i gina l trust land u n d e r  the same standards 
applied to g e n e r a l  state land instead of u n d e r  a h i g h e r  trust 
standa rd of r e v i e w  w h i c h  w o u l d  result in m o r e  c h a l l e n g e s . Under 
SB 469, land w i t h  a l l o t m e n t  claims w o u l d  go b a c k  to the trust, and 
t he trust w o u l d  b e  almost compelled to c h a l l e n g e  e a c h  c l a i m  
because, if the c l a i m  w e r e  found valid, the trust w o u l d  receive 
less v a l uable o v e r - s e l e c t i o n  land.

VIII. The p r o v i s i o n s  o f  t h e  Apr il 6, 1992 S e t t l e m e n t  A g r e e m e n t  
c a n n o t  be s i m p l y  c u t  a n d  p a s t e d  into a n e w  agreement.

S u p p o r t e r s  of SB 469 have argued that, as a time saving 
measure, all t h a t  w i l l  be necessar y for a n e w  Settlement A g r e e m e n t  
is to cut and p a s t e  p e r t i n e n t  parts of the C h a p t e r  66 S e t t l e m e n t  
Agreement. This w i l l  not be possible b e cause e a c h  p r o v i s i o n  of the 
A p r i l  6 S e t t l e m e n t  A g r e e m e n t  was n e g o t i a t e d  in the c o n t e x t  of 
C h a p t e r  6 6.

F o r  example, the Settlement A g r e e m e n t  defines an 
e n cum brance to m e a n  e v e r y  k i n d  of lease, permit, contract, right- 
of-way, i n t e r a g e n c y  la nd ma nage m e n t  agreement, etc. If that v e r y  
expansive d e f i n i t i o n  is used in a new s ettlement agreement, v e r y  
little orig inal t r u s t  land  w o u l d  be r e t u r n e d  to the trust because 
SB 469 provides that o n l y  certa in e n c u m b e r e d  land is r e t u r n e d  to 
the trust. As a n o t h e r  example, Chapter 66 p r o v i d e s  for conve y a n c e  
of the r e c o n s t i t u t e d  trust lands to the Trust Authority, and the 
Settlement A g r e e m e n t  includes d e t ailed provisions for such 
conveyances and for p r o p e r  accounting following such conveyance.
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U n d e r  SB 469, trust lands will not be conveyed. Instead, they will 
si m p l y  be redesignated, and an entire ly d i f f erent a p p r o a c h  wo uld 
have to be taken in any implemen ting settlement agreement.

For all of the foregoing reasons, as well as those 
A t t o r n e y  General Cole e x p r e s s e d  durin g his t e s t i m o n y  b e f o r e  the 
Committee, he has asked us to make clear that he w i l l  have to
r e c o m m e n d  that G overnor Hickel veto SB 469 s h o u l d  it pass the
legislature in its current  form. In his view, it is not
a ppropriate  to pass such legis lation as a s ettlement  of litigation,
e s p e c i a l l y  since C h apter 66 will settle the case o n  terms w h i c h  are
fair to both the trust and the state.

At the same time, A t t o r n e y  General Cole unders t a n d s  the 
legislature's and affecte d third parties' d e s i r e  to r educe  the 
amount of time it will take to get court approval of C h a p t e r  66, 
however. To accomplish that result, we have i d e n t i f i e d  three
amendments to Chapter 66 that w ould s i g n i f i c a n t l y  a d vance that
goal. It is our u n d e r s t a n d i n g  that all of the a t t o r n e y s  w h o  have 
s i g n e d  the Settlement A g r e e m e n t  support these amendments.

The first proposal w o u l d  make clear t h a t  s e c t i o n  6(i) of- 
the A l a s k a  Statehood A c t  applies to the T r u s t  A u t h o r i t y ' s  
m a n a g e m e n t  of the r e c o n s t i t u t e d  mental health trust:

AS 37.14.009, added b y  sec. 10, ch. 66, S L A  1991, is amended 
b y  adding a new s u b s e c t i o n  to read:

(c) In exe rci s i n g  its authority under (a)(2) or (3) of 
this section, the a u t h o r i t y  shall comply w i t h  t h e  r e s t r i c t i o n s  
imposed by section 6(i) of the Alaska S t a t e h o o d  Act, P.L. 05- 
508, 72 Stat. 339 (1958).

This result is already p r o v i d e d  for in the S e t t l e m e n t  A g r e e m e n t  as 
a term  of the patent documents which will be u s e d  for c o n v e y a n c e  of 
land to the Trust Authority. The a m e n dment w o u l d  simply 
incorporate the parties' agreement in statute, a n d  e l i m i n a t e  any 
argumen t that Chapter 66 viola t e s  section 6(i).

The second pro posal is not r eally an a m e n d m e n t  to C h a p t e r  
66. Instead, it w o u l d  s im ply ratify the h y p o t h e c a t e d  lands 
provision:

Section 56, ch. 66, SLA 1991, is c o n f irmed a n d  r e - e n a c t e d  in 
its en tirety to read:

Sec. 56. S E C URITY FOR COMPENSATION T O  TRUST. (a) To 
secure the r e c o n s t i t u t i o n  ... [etc.].

This w o u l d  eliminate any legal argument that the h y p o t h e c a t e d  lands 
p r o v i s i o n  of Chapter 66 was not passed by t he l e g i s l a t u r e  in
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a c c o r d a n c e  w i t h  c o n s t i t u t i o n a l  requirements.

The thir d p r o posal  w o u l d  amend two subsections of s e ctio n 
55 of C h a p t e r  66 to mak e c l e a r  t h a t  the criteria in section 55(e) 
are s u b s t i t u t e  safeguards of the public interest for those 
c o n t a i n e d  in AS 38.04 and 38.05, a n d  those statutes do not a p p l y  to 
the r e c o n s t i t u t i o n  process:

S u b s e c t i o n  (e), sec. 55, ch. 66, SLA 1991, is a m en ded to read?
(e) Add iti o n a l  factors p rescr i b e d  as s a feguards of the 

p ubli c interest that shall be considered in d e t e r m i n i n g  
w h e t h e r  land p r o p o s e d  for excha n g e  unde r this secti on s hould 
be c o n v e y e d  by the c o m m i s s i o n e r  of natural resources in trust 
to the au tho r i t y  are:

(1) e n s u r i n g  ... [ere.]

S u b s e c t i o n  (g), sec. 55, ch. 66, SLA 1991, is amen ded to read:

(g) The  p rovisions of A S  38.04. 38.05, and 38.50 do not 
a p p l y  to exchanges u n d e r  this section.

T h e s e  ame ndments w o u l d  m a k e  c l e a r  that there are significant legal 
safegu a r d s  of the public int erest as the r econstituti on process 
m oves forward.

We m u s t  stress that these amendments are not n e c e s s a r y  
for the state to prevail against the legal challenges to C h a p t e r  
66. If passed, however, t h e y  will effecti vely e l i m i n a t e  the 
c h a l l e n g e s  on the s p e c i f i e d  grounds and s i g nificantly h a s t e n  
judicial approval of C h a p t e r  66.

We urge you to give the pr opo s e d  amendments serious 
conside ration. If we c a n  a n swe r any questions, please c o n t a c t  us 
at y o u r  convenience.

Sincerely,

CHARLES E. COLE
A T T O R N E Y  GENERAL ,

( S '  • j fa J tS LBy:
Brian Bjorkquist
W endy S . Feuer
Assist ant Attorneys General

G. Thomas Koester 
Special Assistant A t t o r n e y  

General
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Page 2, line 11:

I nsert a n e w  section, and r e n u m b e r  s u b s e q u e n t  sections 
accordingly:

"*Sec. 4. S e cti on 55(h), ch. 66, SLA 1991, is amende d to
read:

(h) If a g r e e m e n t  c a n n o t  be r e a c h e d  b e t w e e n  t h e  p l a i n t i f f s  in 
W eiss v. S t a t e  of Alaska, 4FA-82 -2208 Civil, and t h e  c o m m i s s i o n e r  
of natural r e s o u r c e s  u n d e r  (f) of this section as to a p p r o p r i a t e  
lands to b e  c o n v e y e d  to the trust as c o m p e n s a t i o n  or as to the
v a l u e  of t h e  original lands t aken or of r e p l a c e m e n t  lands, the
s uperior c o u r t  [ALASKA SUPREME COURT] shall r e s o l v e  the
d i s a g r e e m e n t s  using the criteria set out in t h i s  section. The
superi or c o u r t  [ALASKA S U P R E M E  COURT] m a y  order t h e  c o m m i s s i o n e r  
of n a tural re s o u r c e s  to a p p r o p r i a t e  state land to t h e  t r u s t  without 
further l e g i s l a t ' v e  a u t h o r ization."

Page 2, line 28:

I n s e r t  a n e w  section, and r e n u m b e r  s u b s e q u e n t  sections 
accordingly:

"*Sec. 5. S e c tion 57, ch. 66, S L A  1991, is r e p e a l e d  and 
r e e n a c t e d  to read:

*Sec. 57. J U R I S D I C T I O N  A S S I G N E D  TO THE S U P E R I O R  COURT. (a) 
T h e  s u p e r i o r  court is t h e  court of o r i ginal j u r i s d i c t i o n  to hear 
and d e t e r m i n e  any d i s p u t e  a r ising u n d e r  secs. 54 - 56 of this Act.

(b) T h e  superio r co urt m a y  re fer t h e  p r o c e e d i n g s  u n d e r  this 
section  t o  a specia l master."




