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SO U TH EA ST ALASKA SEINERS ASSOCIATIO N 
P.O. BOX 9579 

K E T C H IK A N , ALASKA 99901 
( 9 0 7 ) 2 2 5 - 5 1 5 6

A pril 3, 1992

Senator L loyd Jones 
A laska S tate Senate 
P.O. Box V
Juneau , A laska 99811

D ear L loyd,

I have closely reviewed the CS for SB 457, dated 4/3/92. This CS 
does address the concerns, I expressed at the April 1st hearing in 
Senate Resources. I strongly encourage you and all the m em bers of 
Senate Resources to support this CS as w ritten.

On behalf o f the Southeast A laska Seiners A ssociation, I would like to 
thank you for your in terest in the protection and m anagem ent of our 
w ild salm on stocks.

K athryn Troll 
E xecutive D irecto r
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S U M M A R Y  O F  C H A N G E S  M A D E  T O  A P R I L  1 , . 1 9 9 2  P R O P O S E D  CS F O R  S B 4 5 7  T O  

R E A C H  A P R I L  > O D R A F T  C S S B 4 5 7  ( R E S O U R C E S )

T h r o u g h o u t  n e w  v e r s i o n ;

" t o  a c h i e v e  s u s t a i n e d  y i e l d "  is c h a n g e d  t o  " c o n s i s t e n t  w i t h  

s u s t a i n e d  y i e l d . "
R e a s o n :  " a c h i e v e "  w a s  s t r o n g e r  m a n d a t e  a n d  b u r d e n  t h a n  S t a t e  

C o n s t i t u t i o n  a n d  o t h e r  s t a t u t e s  r e q u i r e .  C o n s t i t u t i o n  

r e q u i r e s  " o n  t h e  s u s t a i n e d  y i e l d  ‘p r i n c i p l e . "

T h i s  l a n g u a g e  c h a n g e  w i l l  k e e p  t h i s  d i r e c t i v e  a b o u t  w i l d  

s t o c k  p r i o r i t y  a t  a c o n s i s t e n t  l e v e l  o f  o b l i g a t i o n .

O t h e r  c h a n g e s :

P a g e  1. S u b - s e c t i o n  (a)
F i r s t  w o r d ,  " F i s h e r i e s "  is c h a n g e d  t o  " F i s h  S t o c k s . "

R e a s o n :  T h i s  m a k e s  i t  c l e a r  t h a t  t h e  g o a l  o f  s u s t a i n e d  y i e l d

o f  w i l d  s t o c k s  a p p l i e s  t o  A L L  m a n a g e m e n t  d e c i s i o n s  r e g a r d i n g  
f i s h ,  n o t  o n l y  t o  t h e  m a n a g e m e n t  o f  t h e  H A R V E S T  o f  f i s h  
( f i s h e r i e s )

P a g e  1, S u b - s e c t i o n  fb)
J u s t  a w o r d a g e  c h a n g e  f r o m  " e n h a n c e d  f i s h  s t o c k s "  t o  " f i s h  f r o m  
e n h a n c e d  s t o c k s "

R e a s o n :  c l a r i t y  o f  m e a n i n g  a s  F I S H ,  r a t h e r  t h a n  S T O C K S ,
r e t u r n  t o  e n h a n c e m e n t  p r o j e c t s

P a g e  2, S u b - s e c t i o n  (c)
T h r o u g h o u t  t h i s  s e c t i o n ,  r e f e r e n c e s  t o  f i s h  t h a t  a r e  " s u r p l u s "  a r e  

c h a n g e d  t o  r e f e r e n c e s  t o  f i s h  " n o t  n e e d e d  f o r  b r o o d s t o c k "  a n d  " i n  
a d d i t i o n  t o  t h e  f i s h  n e e d e d  f o r  b r o o d s t o c k . "

R e a s o n :  T e r m  " s u r p l u s "  w a s  l e s s  a c c u r a t e  a n d  d e s c r i p t i v e

T h r o u g h o u t  t h i s  s e c t i o n ,  " o f f s e t  t h e  c o s t  o f  o p e r a t i n g  t h e  
e n h a n c e m e n t  p r o j e c t "  h a s  b e e n  r e p l a c e d  w i t h  r e f e r e n c e  t o  t h e  
h a r v e s t  a n d  s a l e  o f  f i s h  t o  " o b t a i n  f u n d s  f o r  t h e  p u r p o s e s  a l l o w e d  
u n d e r  A S  1 6 . 1 0 . 4 5 0  o r  1 6 . 1 0 . 4 8 0  (d)." ( c o s t  r e c o v e r y  s t a t u t e s )  

R e a s o n :  T o  m a k e  it c l e a r  t h a t  t h e  b o a r d  m a y  p r o v i d e  f o r  

h a r v e s t  o f  f i s h  f o r  A L L  c o s t  r e c o v e r y  a l l o w e d  u n d e r  l a w  
( i n c l u d i n g  s u c h  t h i n g s  a s  d e b t  r e t i r e m e n t ) , n o t  O N L Y  t h e  
o p e r a t i n g  c o s t s .

" R e t u r n "  o f  f i s h  i s  c h a n g e d  t o  " h a r v e s t "  o f  f i s h  f o r  c o s t  r e c o v e r y  
R e a s o n :  C l a r i f y  t h a t  it is t h e  a c t u a l  h a r v e s t  a n d  s e l l i n g  o f  
f i s h  f o r  c o s t  r e c o v e r y  t h a t  m a y  b e  p r o v i d e d  for, n o t  j u s t  t h e  
a l l o w i n g  o f  f i s h  t o  r e t u r n  t o  t h e  p r o j e c t .

I n  l a s t  l i n e  o f  s u b - s e c t i o n  ( c ) , d e l e t e d  " m a y  a d o p t  c r i t e r i a  f o r  
d e t e r m i n i n g  t h e  r e a s o n a b l e  n e e d s  o f  e n h a n c e m e n t  p r o j e c t s  f o r  
s u r p l u s  f i s h  a n d "

R e a s o n :  P h r a s e  w a s  n o t  n e c e s s a r y  f o r  p u r p o s e  o f  t h e  s e n t e n c e  

w h i c h  w a s  t o  s t a t e  t h a t  t h e  b o a r d  m a y  a d o p t  a p l a n  f o r  
m a n a g i n g  f i s h e r i e s  w h i c h  w i l l  p r o v i d e  e n h a n c e m e n t  p r o j e c t s  

w i t h  t h e  f i s h  t h e y  a r e  a l l o w e d  u n d e r  c o s t  r e c o v e r y  s t a t u t e s .
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CS FOR SENATE BILL NO. 457 (RESOURCES)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

B Y  T H E  S E N A T E  R E S O U R C E S  C O M M I T T E E

O f f e r e d :
R e f e r r e d :

S p o n s o r / s ) :  S E N A T E  R U L E S  C O M M I T T E E  B Y  R E Q U E S T  O F  T H E  S E N A T E  S P E C I A L  C O M M I T T E E  O N
D O M E S T I C  A N D  I N T E R N A T I O N A L  C O M M E R C I A L  F I S H E R I E S

A BELL 

FOR AN ACT ENTITLED

1 "An Act relating to management of wild and enhanced stocks of fish; and amending the

2 definition of ‘fishery.’"

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 16.05 is amended by adding a new section to read:

5 ARTICLE 5. MANAGEMENT OF FISH AND FISHERIES.

6 Sec. 16.05.730. MANAGEMENT OF WILD AND ENHANCED STOCKS OF H S R

7 (a) Fish stocks in the state shall be managed consistent with sustained yield of wild fish stocks

8 and may be managed consistent with sustained yield of enhanced fish stocks.

9 (b) In allocating enhanced fish stocks, the board shall consider the need of fish

10 enhancement projects to obtain brood stock. The board may direct the department to manage

11 fisheries in the state to achieve an adequate return of fish from enhanced stocks to enhancement

12 projects for brood stock; however, management to achieve an adequate return of fish to

13 enhancement projects for brood stock shall be consistent with sustained yield of wild fish stocks.

14 (c) The board may consider the need of enhancement projects authorized under

•1*
New Tex t U n d e r lin e d  (DELETED TEXT BRACKETED]
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1 AS 16.10.400 and contractors who operate state-owned enhancement projects under AS 16.10.480

2 to harvest and sell fish produced by the enhancement project that are not needed for brood stock

3 to obtain funds for the purposes allowed under AS 16.10.450 or 16.10.480(d). The boaid may

4 exercise its authority under this title as it considers necessary to direct the department to provide

5 a reasonable harvest of fish, in addition to the fish needed for brood stock, to an enhancement

6 project to obtain funds for the enhancement project if the harvest is consistent with sustained

7 yield of wild fish stocks. The board may adopt a fishery management plan to provide fish to an

8 enhancement project to obtain funds for the pirposes allowed under AS 16.10.450 or

9 16.10.480(d).

10 (d) In this section, "enhancement project" means a project, facility, or hatchery for the

11 enhancement of fishery resources of the state for which the department has issued a permit,

12 * Sec. 2. AS 16.05.940(12) is repealed and reenacted to read:

13 (12) "fishery" means a specific administrative area in which a specific fishery

14 resource is taken with a specific type of gear; however, the Board of Fisheries may designate a

15 fishery to include more than one specific administrative area, type of gear, or fishery resource;

16 in this paragraph,

17 • (A) "gear" means the specific apparatus used in the harvest of a fishery

18 resource; and

19 (B) "type of gear" means an identifiable classification of gear and may

20 include

21 (i) classifications for which separate regulations are adopted by the

22 Board of Fisheries or for which separate gear licenses were required by former

23 AS 16.05.550 - 16.05.630; and

24 (ii) distinct subclassifications of gear such as "power" troll gear

25 and "hand" troll gear,
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A l a s k a

T r o l l e r s

A s s o c i a t i o n

REPRESENTING ALASKA TROLLERS

130 Seward St., No. 213 

Juneau. Alaska 99801 

(907) 586-9400

A p r i l  3, 1 9 9 2

S e n a t o r  L l o y d  J o n e s ,  C h a i r m a n  
S e n a t e  R e s o u r c e s  C o m m i t t e e  
P o u c h  V
J u n e a u ,  A K  9 9 8 1 1  

D e a r  S e n a t o r  J o n e s :

O n  b e h a l f  o f  t h e  A l a s k a  T r o l l e r s  A s s o c i a t i o n  ( A TA), I w o u l d  l i k e  t o  
i s s u e  s u p p o r t  f o r  t h e  A p r i l  3, 1 9 9 2  c o m m i t t e e  s u b s t i t u t e  f o r  
S B  4 5 7 .  T h i s  b i l l  s e e k s  t o  a f f i r m  A l a s k a ' s  c o m m i t m e n t  t o  i t s  
f i s h e r i e s  r e s o u r c e  b y  m a n d a t i n g  a w i l d  s t o c k  m a n a g e m e n t  p r i o r i t y ;  

a p o l i c y  w h i c h  A T A  h a s  e n d o r s e d  f o r  m a n y  y e a r s .

S a l m o n  f i s h e r m e n  t h r o u g h o u t  t h e  s t a t e  h a v e  b e e n  t h e  b e n e f i c i a r i e s  

o f  m o r e  s t a b l e  f i s h e r i e s  d u e  t o  h a t c h e r y  p r o g r a m s .  I n  a d d i t i o n ,  
m a n y  w i l d  s t o c k s  h a v e  e n j o y e d  r e d u c e d  f i s h i n g  p r e s s u r e  b e c a u s e  o f  
t h e  p r e s e n c e  o f  h a t c h e r y  f i s h .  U n f o r t u n a t e l y ,  o n e  s i d e - e f f e c t  o f  
h a t c h e r y  p r o d u c t i o n  h a s  b e e n  t h e  c o n f u s i o n  w h i c h  h a s  a r i s e n ,  d u e  t o  

t h e  l a c k  o f  a d e f i n i t i v e  m a n a g e m e n t  p o l i c y  r e g a r d i n g  w i l d  s t o c k s .

T h e  s u c c e s s  o f  t h e  f i s h i n g  i n d u s t r y  i s  d e e p l y  r o o t e d  i n  t h e  h e a l t h  
o f  o u r  n a t u r a l  r u n s  o f  f i s h .  O u r  m e m b e r s  r e c o g n i z e  a n  o b l i g a t i o n  
t o  s u s t a i n  h e a l t h y  p o p u l a t i o n s  o f  f i s h  a n d  d o  n o t  w i s h  t o  s e e  
e n h a n c e d  r u n s  g i v e n  p r e f e r e n t i a l  t r e a t m e n t  o v e r  w i l d .  A l s o ,  o u r  
f i s h e r m e n  a r e  c o n c e r n e d  t h a t  w i t h o u t  c l e a r  s t a t u t o r y  w o r d i n g ,  t h e  
p o t e n t i a l  e x i s t s  w h e r e b y  t r a d i t i o n a l  f i s h e r i e s  c o u l d  b e  d i s r u p t e d  
t o  a c c o m m o d a t e  t h e  n e e d s  o f  h a t c h e r y  f a c i l i t i e s .

A T A  b e l i e v e s  t h a t  b y  a d o p t i n g  t h e  l a n g u a g e  in S B  4 5 7  t h e  i n t e n t  o f  
t h e  s t a t e ,  t o  p r o t e c t  w i l d  s t o c k s  o f  f i s h  a b o v e  a l l  o t h e r s ,  is m a d e  
s u f f i c i e n t l y  c l e a r  t o  t h e  B o a r d  o f  F i s h e r i e s  a n d  t h e  D e p a r t m e n t  o f  
F i s h  a n d  G a m e .  W i t h o u t  s u c h  l a n g u a g e ,  i n c r e a s e d  l e v e l s  of 
f r u s t r a t i o n ,  a n d  s u b s e q u e n t  p o l a r i z a t i o n  o f  f i s h i n g  a n d  h a t c h e r y  
i n t e r e s t s ,  is l i k e l y .  T h i s  w o u l d  b e  u n f o r t u n a t e ,  g i v e n  t h e  o b v i o u s  
b e n e f i t s  t h a t  h a v e  b e e n  r e a l i z e d  t h r o u g h  o u r  e n h a n c e m e n t  p r o g r a m s .  
F i n a l l y ,  i t  s h o u l d  a l s o  b e  n o t e d  t h a t  t h e  l a n g u a g e  i s  n o t  s o  
r e s t r i c t i v e  a s  t o  p r e v e n t  t h e  B o a r d  o f  F i s h e r i e s  f r o m  c h o o s i n g  t o  
p r o v i d e  a d e q u a t e  p a s s a g e  o f  h a t c h e r y  f i s h  f o r  c o s t  r e c o v e r y ,  s o  

l o n g  a s  w i l d  s t o c k  n e e d s  a r e  g i v e n  f i r s t  p r i o r i t y .



T h a n k  y o u  f o r  y o u r  e f f o r t s  o n  t h i s  i m p o r t a n t  p i e c e  o f  l e g i s l a t i o n .  

I f  I c a n  b e  h e l p f u l  o n  t h i s  o r  a n y  o t h e r  i s s u e ,  p l e a s e  d o  n o t  

h e s i t a t e  t o  c o n t a c t  me.

S i n c e r e l y ,

D a l e  A. K e l l e y  
E x e c u t i v e  D i r e c t o r



CHANGES PROPOSED TO SENATE BILL 457 BY THE DEPARTMENT OF FISH AND 
GAME

The department's proposed changes are underlined and the language 
that is deleted is set in brackets.

S e c .  1 6 . 0 5 . 7 3 0 .  M A N A G E M E N T  O F  W I L D  A N D  H A T C H E R Y  S T O C K S  O F  

A N A D R O M O U S  F I S H ,  (a) [The B o a r d  o f  F i s h e r i e s ]  S a l m o n  f i s h e r i e s  in 

t h e  s t a t e  s h a l l  [ m a n a g e  f i s h e r i e s  in t h e  s t a t e ]  b e  m a n a g e d  t o  

a c h i e v e  s u s t a i n e d  y i e l d  f o r  w i l d  [ a n a d r o m o u s  fis h ]  s a l m o n  s t o c k s .

(b) I n  [ m a n a g i n g ]  a l l o c a t i n g  h a t c h e r y  p r o d u c e d  

[ a n a d r o m o u s  f i s h ]  s a l m o n  s t o c k s ,  t h e  b o a r d  s h a l l  c o n s i d e r  t h e  n e e d  

o f  [ a n a d r o m o u s  fis h ]  s a l m o n  h a t c h e r i e s  t o  o b t a i n  b r o o d  s t o c k .  T h e  

b o a r d  m a y  [ m a n a g e ]  d i r e c t  t h e  d e p a r t m e n t  t o  m a n a g e  s a l m o n  f i s h e r i e s  

i n  t h e  s t a t e  t o  a c h i e v e  a n  a d e q u a t e  r e t u r n  o f  h a t c h e r y  p r o d u c e d  

[ a n a d r o m o u s ]  s a l m o n  s t o c k s  t o  h a t c h e r i e s  f o r  b r o o d  s t o c k ;  h o w e v e r ,  

m a n a g e m e n t  t o  a c h i e v e  a n  a d e q u a t e  r e t u r n  t o  h a t c h e r i e s  f o r  b r o o d  

s t o c k  m a y  n o t  p r e v e n t  a c h i e v e m e n t  o f  s u s t a i n e d  y i e l d  f o r  w i l d  

[ a n a d r o m o u s  f i s h ]  s a l m o n  s t o c k s .

(c) T h e  b o a r d  m a y  c o n s i d e r  t h e  n e e d  o f  h a t c h e r i e s  

a u t h o r i z e d  u n d e r  A S  1 6 . 1 0 . 4 0 0  t o  h a r v e s t  a n d  s e l l  f i s h  p r o d u c e d  b y  

t h e  h a t c h e r y  t h a t  a r e  s u r p l u s  t o  t h e  n e e d s  f o r  b r o o d  s t o c k  t o
4

o f f s e t  t h e  c o s t  o f  o p e r a t i n g  t h e  h a t c h e r y .  T h e  b o a r d  m a y  e x e r c i s e  

i t s  a u t h o r i t y  u n d e r  t h i s  t i t l e  as i t  c o n s i d e r s  n e c e s s a r y  t o  d i r e c t  

t h e  d e p a r t m e n t  t o  p r o v i d e  a r e a s o n a b l e  r e t u r n  o f  s u r p l u s  f i s h  t o  a 

h a t c h e r y  t o  o f f s e t  t h e  c o s t  o f  o p e r a t i n g  r h e  h a t c h e r y ,  if t h e  

r e t u r n  o f  s u r p l u s  f i s h  t o  t h e  h a t c h e r y ,  o r  t h e  h a r v e s t  o f  s u r p l u s  

f i s h  b y  t h e  h a t c h e r y ,  d o e s  n o t  p r e v e n t  a c h i e v e m e n t  o f  s u s t a i n e d  

y i e l d  f o r  w i l d  s a l m o n  [ a n a d r o m o u s  fish] s t o c k s .  T h e  b o a r d  m a y  

a d o p t  c r i t e r i a  f o r  d e t e r m i n i n g  t h e  r e a s o n a b l e  n e e d s  o f  h a t c h e r i e s  

f o r  s u r p l u s  f i s h  a n d  m a y  a d o p t  a f i s h e r y  m a n a g e m e n t  p l a n  t o  p r o v i d e  

s u r p l u s  f i s h  t o  a h a t c h e r y .
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«
T h e r e  h a s  b e e n  a c o n s i d e r a b l e  a m o u n t  o f  c o n f u s i o n  a n d  c o n t r o v e r s y  
s u r r o u n d i n g  t h e  m a n a g e m e n t  a n d  a l l o c a t i o n  of h a t c h e r y  s t o c k s .
T h i s  l e g i s l a t i o n  w o u l d  h a v e  t h e  b e n e f i t  o f  c l a r i f y i n g  f o r  t h e  
p u b l i c  w h a t  t h e  p o l i c y  is g o i n g  t o  b e  in t h e  m a n a g e m e n t  o f  w i l d  a n d  
e n h a n c e d  s t o c k s .

Commissioner' s

D a t e
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CS FOR SENATE BILL NO. 4S7 (RESOURCES)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

B Y  T H E  S E N A T E  R E S O U R C E S  C O M M I T T E E

O f f e r e d :
R e f e r r e d :

S p o n s o r s ) :  S E N A T E  R U L E S  C O M M I T T E E  B Y  R E Q U E S T  O F  T H E  S E N A T E  S P E C I A L  C O M M I T T E E  O N
D O M E S T I C  A N D  I N T E R N A T I O N A L  C O M M E R C I A L  F I S H E R I E S

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to management of wfld and enhanced stocks of fish; and amending the

2 definition of ‘fishery.’"

3 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section L  AS 16.05 is amended by adding a new section to read:

5 ARTICLE 5. MANAGEMENT OF FISH AND FISHERIES.

6  Sec. 16.05.730. MANAGEMENT OF WILD AND ENHANCED STOCKS OF FISH.

—  7 (a) Fish stocks in the state shall be managed consistent with sustained yield of wild fish stocks

8 and may be managed consistent with sustained yield of enhanced fish stocks.

9 (b) In allocating enhanced fish stocks, the board shall consider the need of fish

10 enhancement projects to obtain brood stock. The board may direct the department to manage

11 fisheries in the state to achieve an adequate return of fish from enhanced stocks to enhancement

12  projects for bnxxi stock; however, management to achieve an arfrgnaTr. return of fish to

13 enhancement projects for brood stock shall be consistent with sustained yield of wild fish stocks.

14 (c) The board may consider the need of enhancement projects authorized under

•1«.

Nev T ex t U nde rlined  (DELETED TEXT BRACKETEDJ
CSSB 457(RES)
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1 AS 16.10.400 and contractors who operate state-owned enhancement projects under AS 16.10.480

2 to harvest and sell fish produced by the enhancement project that are not needed for brood stock

3 to obtain funds for the purposes allowed under AS 16.10.450 or 16.10.480(d). The board may

4 exercise its authority under this tide as it considers necessary to direct the department to provide

5 a reasonable harvest of fish, in addition to the fish needed for brood stock, to an enhancement

6 project to obtain funds for the enhancement project if the harvest is consistent with sustained

7 yield of wild fish stocks. The board may adopt a fishery management plan to provide fish to an

8 enhancement project to obtain funds for the purposes allowed under AS 16.10.450 or

9 16.10.480(d).

10 (d) In this section, "enhancement project" means a project, facility, or hatchery for the

11 enhancement of fishery resources of the state for which the department has issued a permit.

12 * Sec. 2. AS 16.05.940(12) is repealed and reenacted to read:

13 (12) "fishery" means a specific administrative area in which a specific fishery

14 resource is taken with a specific type of gear; however, the Board of Fisheries may designate a

15 fishery to include more than one specific administrative area, type of gear, or fishery resource;

16 in this paragraph,

17 • (A) "gear" means the specific apparatus used in the harvest of a fishery

18 resource; and

19 (B) "type of gear1' means an identifiable classification of gear and may

20 include

21 (i) classifications for which separate regulations are adopted by the

22 Board of Fisheries or for which separate gear licenses were requited by former

23 AS 16.05.550 - 16.05.630; and

24 (ii) distinct subclassifications of gear such as "power*' troll gear

25 and "hand" troll gear;

WORK DRAFT WORK DRAFT WORK DRAFT
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I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S E V E N T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L  

F O R  A N  A C T  E N T I T L E D  

" A n  A c t  r e l a t i n g  t o  m a n a g e m e n t  o f  w i l d  a n d  e n h a n c e d  s t o c k s  o f  

a n a d r o m o u s  f i s h ;  a n d  a m e n d i n g  t h e  d e f i n i t i o n  o f  " f i s h e r y . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  1 6 . 0 5  is a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  

r e a d :

A R T I C L E  5. M A N A G E M E N T  O F  F I S H E R I E S .

S e c .  1 6 . 0 5 . 7 3 0 .  M A N A G E M E N T  O F  W I L D  A N D  E N H A N C E D  S T O C K S  O F  

A N A D R O M O U S  F I S H .  (a) F i s h e r i e s  i n  t h e  s t a t e  s h a l l  b e  m a n a g e d  

c o n s i s t e n t  w i t h  [ t o  a c h i e v e ]  s u s t a i n e d  y i e l d  f o r  w i l d  f i s h  s t o c k s  

a n d  m a y  b e  m a n a g e d  c o n s i s t e n t  w i t h  [to a c h i e v e ]  s u s t a i n e d  y i e l d  o f  

e n h a n c e d  f i s h  s t o c k s .

(b) I n  a l l o c a t i n g  e n h a n c e d  f i s h  s t o c k s ,  t h e  b o a r d  s h a l l  

c o n s i d e r  t h e  n e e d  o f  f i s h  e n h a n c e m e n t  p r o j e c t s  t o  o b t a i n  b r o o d  

s t o c k .  T h e  b o a r d  m a y  d i r e c t  t h e  d e p a r t m e n t  t o  m a n a g e  f i s h e r i e s  i n  

t h e  s t a t e  t o  a c h i e v e  a n  a d e q u a t e  r e t u r n  o f  e n h a n c e d  f i s h  s t o c k s  t o  

e n h a n c e m e n t  p r o j e c t s  f o r  b r o o d  s t o c k ;  h o w e v e r ,  m a n a g e m e n t  t o  

a c h i e v e  a n  a d e q u a t e  r e t u r n  t o  e n h a n c e m e n t  p r o j e c t s  f o r  b r o o d  s t o c k  

m a y  n o t  b e  i n c o n s i s t e n t  w i t h  [ p r e v e n t  a c h i e v e m e n t  of] s u s t a i n e d  

y i e l d  f o r  w i l d  f i s h  s t o c k s .

AMENDMENT

TO: CS FOR SENATE BILL NO. 457



(c) T h e  b o a r d  m a y  c o n s i d e r  t h e  n e e d  o f  e n h a n c e m e n t  p r o j e c t s  

a u t h o r i z e d  u n d e r  A S  1 6 . 1 0 . 4 0 0  a n d  c o n t r a c t o r s  a u t h o r i z e d  w h o  

o p e r a t e  s t a t e - o w n e d  e n h a n c e m e n t  p r o j e c t s  u n d e r  A S  1 6 . 1 0 . 4 8 0  t o  

h a r v e s t  a n d  s e l l  f i s h  p r o d u c e d  b y  t h e  e n h a n c e m e n t  p r o j e c t  t h a t  a r e  

s u r p l u s  t o  n e e d s  f o r  b r o o d  s t o c k  t o  o f f s e t  t h e  c o s t  o f  o p e r a t i n g  

t h e  e n h a n c e m e n t  p r o j e c t .  T h e  b o a r d  m a y  e x e r c i s e  i t s  a u t h o r i t y  

u n d e r  t h i s  t i t l e  a s  it c o n s i d e r s  n e c e s s a r y  t o  d i r e c t  t h e  d e p a r t m e n t  

t o  p r o v i d e  a r e a s o n a b l e  r e t u r n  o f  s u r p l u s  f i s h  t o  t h e  e n h a n c e m e n t  

p r o j e c t  t o  o f f s e t  t h e  c o s t  o f  o p e r a t i n g  t h e  e n h a n c e m e n t  p r o j e c t  if 

t h e  r e t u r n  o f  s u r p l u s  f i s h  t o  t h e  e n h a n c e m e n t  p r o j e c t  o r  t h e  

h a r v e s t  o f  s u r p l u s  f i s h  b y  t h e  e n h a n c e m e n t  p r o j e c t  is n o t  

i n c o n s i s t e n t  w i t h  [ d o e s  n o t  p r e v e n t  a c h i e v e m e n t  of] s u s t a i n e d  y i e l d  

f o r  w i l d  f i s h  s t o c k s .  T h e  b o a r d  m a y  a d o p t  c r i t e r i a  f o r  d e t e r m i n i n g  

t h e  r e a s o n a b l e  n e e d s  o f  e n h a n c e m e n t  p r o j e c t s  f o r  s u r p l u s  f i s h  a n d  

m a y  a d o p t  a m a n a g e m e n t  p l a n  t o  p r o v i d e  s u r p l u s  f i s h  t o  a n  

e n h a n c e m e n t  p r o j e c t .

(d) I n  t h i s  s e c t i o n ,  " e n h a n c e m e n t  p r o j e c t "  m e a n s  a p r o j e c t ,  

f a c i l i t y ,  o r  h a t c h e r y  f o r  t h e  e n h a n c e m e n t  o f  f i s h e r y  r e s o u r e s  o f  

t h e  s t a t e  f o r  w h i c h  t h e  d e p a r t m e n t  h a s  i s s u e d  a p e r m i t .

* S e c t i o n  2. A S  1 6 . 0 5 . 9 4 0 ( 1 2 )  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

—  s e e  C S S B  4 5 7  f o r  t h e  l a n g u a g e  o f  t h i s  s e c t i o n  —



PRINCE WILLIAM SOUN D  AQUACULTURE CORPORATION
P.O. BOX 1110 ,

CORDOVA, ALASKA 99574

* I

. April 6,1992

' I

Senator Lloyd Jones, Chairman 
Senate Resources Committee. 
Alaska State Senate 
P.O. Box V ' c
Juneau, Alaska 99811 r

Dear Mr, Chairman: . ' . !
' . * ! *

On April 1st, I  testified before your committee on Senate Bill 457. A written cjopy of that testimony is 
included in your committee's, files.

Prior to the time that I testified, a committee substitute for Senate Bill 457 was discussed by the 
committee. At the close of my testimony, an in response to a question from Senator Menard, I 
tentatively agreed to the language in the Bill.

Since that date, I have received the Committee Substitute and have had an opportunity to discuss it -  
with some members of our board of directors. We are supportive of CSSB 457 as written.

Thank you very much for providing uo the opportunity to participate in this legislative process.

President'

cc PWSAC HXCOM Members:
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P e t e r s b u r g  V e s s e l  O w n e r s  A s s o c i a t i o n
P.O. Box 232 

Petersburg, Alaska 99833 
Phone (907) 772-9323 Voice and Fax

Maroh 23. 1992

S e n a t o r  D i c k  Eliason, C h a i r m a n  
S e n a t e  S p e c i a l  C o m m i t t e e  o n  D o m e s t i c  4,

I n t e r n a t i o n a l  F i s h e r i e s  
P.O. B o x  V
J u n e a u ,  A l a s k a  99811 

D e a r  Dick,

N o w  t h a t  t h e  K i n g  and T a n n e r  c r a b  s e a s o n  has closed, P V O A  
m e m b e r s  h a v e  h a d  a n  o p p o r t u n i t y  to r e v i e w  the L e g i s l a t i v e  
H a t c h e r y  R e p o r t .  O u r  s i n c e r e  t h a n k s  to you, y o u r  staff, and 
o t h e r s  w h o  w o r k e d  ha r d  to m a k e  t h i s  r e p o r t  poss i b l e .

W i t h o u t  a doubt, P V O A’a p r i m a r y  oon'oern w i t h  r e g a r d s  t o  the 
S t a t e ' s  h a t c h e r y  p r o g r a m  is the h e a l t h  a n d  v i a b i l i t y  o f  o u r  
n a t u r a l  w i l d  s a l m o n  e t ookB, He r e  in S o u t h e a s t ,  f i s h e r m e n  h a v e  
long r e c o g n i s e d  t h e  i m p o r t a n c e  o f  o u r  w i l d  s a l m o n  runs. It is 
e x t r e m e l y  i m p o r t a n t  to P V O A  m e m b e r s  t h a t  t h e s e  s t ocks b e  giv e n  
a  p r i o r i t y ,  We B u g g e s t  t h a t  s t a t u t o r y  l a n g u a g e  be a d o p t e d  
w h i c h  w o u l d  g i v e  w i l d  s t o c k s  p r e f e r e n t i a l  m a n a g e m e n t  t r e a t m e n t  
r e l a t i v e  to h a t c h e r y  r a i s e d  fish.

W e  d o  n o t  b e l i e v e  the S t a t e  s h o u l d  h a v e  an o b l i g a t i o n  to 
g u a r a n t e e  e i t h e r  a  r e t u r n  o f  b r o o d s t o c k  n o r  s t o c k s  f o r  c o s t  
r e o o v e r y  needs. How e v e r ,  we w o u l d  r e c c m m e n d  t h a t  the 
D e p a r t m e n t  o f  F i s h  &  G a m e  c o n t i n u e  to r e g u l a t e  c o m m e r c i a l  a n d  
s p o r t  f i s h e r i e s  to o b t a i n  e s c a p e m e n t  g o a l s  of w i l d  s t o c k s  to 
n a t a l  s t r e a m s .  T h e s e  s a m e  m a n a g e m e n t  t a o h n i q u e a  w o u l d  a l s o  
s e r v e  to p r o t e c t  a r e t u r n  of b r o o d e t o o k  to h a t c h e r y  site3.
W h a t  iB g o o d  f o r  the w i l d  s t o o k e  in t h e i r  n a t a l  s t r e a m s  s h o u l d  
a l s o  b e n e f i t  t h e  h a t o h o r y  s t o c k s  at h a t c h e r y  sitcB. E f f o r t s  
s h o u l d  b e  m a d e  to p r o t e c t  b r o o d s t o c k  b u t  in no w a y  to g u a r a n t e e  
it.

A d o p t i n g  a c l e a r  w i l d  s t o c k  p r i o r i t y  in S t a t e  s t a t u t e  w h i c h  
c l a r i f i e s  the B o a r d  of F i s h e r i e s  r e q u i r e m e n t  f o r  h a t c h e r y  
b r o o d s t o c k  a n d  c o s t  r e o o v e r y  stoc k s  is a c t i o n  t h a t  c o u l d  e a s i l y  
be: u n d e r t a k n n  and quickly, The c o n c e p t  of s t a t u t o r y  
c l a r i f i c a t i o n  of a w i l d  sto c k  p r i o r i t y  w h i c h  s p e c i f i c a l l y  
i n d i c a t e s  t h a t  the S t a t e  haR no o b l i g a t i o n  to g u a r a n t e e  a 
r e t u r n  o f  c o s t  r e c o v e r y  s t o o k s  to h a t c h e r i e s  is s u p p o r t e d  not 
only by PVOA, but. the U n i t e d  F i s h e r m e n  of A l a s k a  R o a r d  of 
D i r e c t o r s  and S o u t h e a s t  A l a s k a  S e i n e r n  as »<ell.

C h a p t e r  VI of t h e  r e v i e w  d e a l s  w i t h  t h e  c u r r e n t  p l a n n i n g  a n d  
p e r m i t t i n g  pro c e s s .  P V O A  w o u l d  s u p p o r t  the i d e a  of tho 
d e v e l o p m e n t  of a s t a t e w i d o  p l a n n i n g  and p r o d u o t i o n  p r o e e s H
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p r o v i d e d  t h e r e  is r e g i o n a l  input. It is i m p o r t a n t  to d e v e l o p  
s t a t e w i d e  g o a l s  a n d  ob j e c t i v e s ,  Bach r e g i o n  is u l t i m a t e l y  p a r t  
of t h e  w h o l e  p i c t u r e ,  t h e  d i r e c t i o n  a r e g i o n  t a k e s  d i r e c t l y  a n d  
i n d i r e c t l y  a f f e c t s  all o t h e r  regionB. S t a t e  fa c i l i t i e s ,  as 
w e l l  aB PNPs, n e e d  t o  c o m p l y  w i t h  a p l a n n i n g  a n d  p e r m i t t i n g  
p r o c e s s ,  w i t h  the sa m e  r e q u i r e m e n t s  for m o n i t o r i n g  a n d  reviow.

D u e  to o u r  c o n c e r n  for the n o g a t i v e  i m p a c t s  of h a t c h e r y  
p r o d u c t i o n  on w i l d  stacks, we s u p p o r t  m a n y  of t h e  o p t i o n s  
l i s t e d  in C h a p t e r  VJ.T o f  the review. P V O A  m e m b e r s - s p e c i  final ly 
o i t e d  t h e  f o l l o w i n g  options:

E v a l u a t i o n  o f  h o w  w e l l  the c u r r e n t  h a t c h e r y  p r o g r a m  p r o t e c t s  
w i l d  s a l m o n  from the n e g a t i v e  e f f e o t B  of h a t c h e r y  salmon.

♦ O b t a i n i n g  c o n s e n s u s  a b o u t  r e s e a r c h  p r i o r i t i e s  c o n c e r n i n g  the 
.interaction of h a t o h e r y  and w i l d  fish, c o o r d i n a t i n g  futu r e  
s t u d i e s ,  a n d  d e c i d i n g  h o w  and w h e n  to a p p l y  the r e s u l t s  of 
t h o s e  s t u d i e s  to c u r r e n t  m a n a g e m e n t  p r a o t i o e s .

♦ P l a c i n g  g r e a t e r  e m p h a s i s  on m a n a g e m e n t  c o n c e r n s  in the 
p e r m i t t i n g  p r o c e s s  in o r d e r  to p r o t e c t  w i l d  stocks.

♦Re-exarainat.i on o f  e s c a p e m e n t  goa l s  in o r d e r  to m a x i m i z e  w i l d  
p r o d u c t i v i t y .

♦ I n c r e a s e d  u s e  of m a r k i n g  a n d  t a g g i n g  p r o g r a m s  to m o n i t o r  
i n t e r a c t i o n s  b e t w e e n  h a t o h e r y  a n d  w i l d  p o p u l a t i o n s .

♦ P o l i c y  development, t o  m i n i m i z e  i n b r e e d i n g  and straying, 
i n c l u d i n g  an e v a l u a t i o n  of r e m o t e  r e l e a s e s .

♦ M o n i t o r i n g  h a t c h e r y  s t o c k s  to d e t e r m i n e  e x t e n t  of s t r a y i n g  
a n d  i n t e r m i n g l i n g .

We a r e  a n x i o u s  to e x a m i n e  the r e c o m m e n d e d  m a n a g e m e n t  a c tions 
r e s u l t i n g  f r o m  the C o r d o v a  w o r k s h o p .  P l e a s e  send us a copy cf 
the p r o c e e d i n g s  w h e n  t h e y  b e c o m e  a vailable.

P V O A  m e m b e r s  b e l i e v e  it is i m p o r t a n t  for the S t a t e  to i n i t i a t e  
r e s e a r c h  to l e a r n  m o r e  a b o u t  the d y n a m i c s  o f  w i l d  s a l m o n  
st o o k s .  W e  a r e  t r o u b l e d  to l e a r n  about, p r o b l e m s  d e v e l o p i n g  in 
O r e g o n  a n d  W a s h i n g t o n  c o n c e r n i n g  i m pacts of h a t c h e r y  p r o d u c t i o n  
o n  w i l d  s t o c k s .  Wc a r e  c o n c e r n e d  a b o u t  the S t a t e ' s  lack of 
k n o w l e d g e  a b o u t  w i l d  s a l m o n  stocks. If s o m e t i m e  in the future, 
w i l d  s t o c k s  a r e  f o u n d  to be in peril here in A l aska, tho v a l u e  
of h a t c h e r i e s  m a y  be v e r y  s i g n i f i c a n t  if th e y  c o u l d  be made 
into c e n t r a l  i n c u b a t i o n  fa c i l i t i e s .

We h a v e  s e v e r a l  c o n c e r n s  w i t h  r e g a r d s  to C h a p t e r  VI I I  which 
d e a l s  w i t h  f u nding. P V O A  b e l i e v e s  it m a y  be a p p r o p r i a t e  to 
c o n s i d e r  r e a t r i o t j n g  f u r t h e r  h a t c h e r y  d e v e l o p m e n t  or i n c r e a s e d  
p r o d u c t i o n  u n t i l  the L e g i s l a t i v e  e o o n o m i o  o o o t - b o n e f i t  s t u d i e s  
uro c o m p l e t e  a n d  a full a s s e s s m e n t  of the h a t c h e r y  p r o g r a m  can 
b e  m a d e .  M e m b e r s  a r e  p a r t i c u l a r l y  c o n c e r n e d  that a n y  m a j o r  
a d d i t i o n a l  p r o d u c t i o n  s h o u l d  be d i n o o u r a g e d  u n l e s s  n e w  m a r k e t s  
are ent.ubl i s h e d  to h a n d l e  the increase.

In a d d i t i o n ,  c r i t e r i a  is n e e d e d  to sh o w  that u p u b l i c  b e n e f i t  
existI.h  b e f o r e  g r a n t i n g  p e r m i t s  and loans. A d e t a i l e d  
c o m  1./b e n e f i t  a n a l y s i s  w o u l d  be in ord e r  and a s p e c i f i c
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i n d i c a t i o n  of tho " s i g n i f i c a n t  c o n t r i b u t i o n "  to the c o m m o n  
p r o p o r t y  fiaherj.ee. F o r  e x i s t i n g  h a t c h e r i e s  w h i o h  are not 
m a k i n g  a " a i g n i f i o a n t  c o n t r i b u t i o n "  to the c o m m o n  p r o p e r t y  
f i s h e r i e s *  a m e c h a n i s m  roust b e  d e v e l o p e d  to c l o s e  such 
f a c i l i t i e s .  F i s h e r m e n  c a n n o t  be e x p e c t e d  to c o n t i n u e  to f u n d  
t h o s e  facsilitics if no one b u t  t h e  h a t o h e r y  o p e r a t o r s  are 
r e c e i v i n g  bene f i t s .

In a d d i t i o n ,  we b e l i e v e  the f o l l o w i n g  o p t i o n s  h a v e  merit:
#A.n a n a l y a i n  of t h e  e n h a n c e m e n t  tax p r o g r a m  is n e eded to 
d e t e r m i n e  l ) w h e t h e r  c o a t s  a r c  d i s t r i b u t e d  in p r o p o r t i o n  
to b e n e f i t s  and 2) t h e  i m p a c t  of a m e c h a n i s m  to a l l o w  
s p e c i f i c  g o a r  g r o u p s  to o p t  o u t  of t h e  p r o g r a m  or p a y  in 
p r o p o r t i o n  t o  tho e n h a n c e m e n t  b e n e f i t s  t h e y  reoeive.

*I)eve.lopment of a n  a u d i t i n g  m e c h a n i s m  to e n s u r e  th a t  a n n u a l  
P N P  o p e r a t i n g  c o sts, p a i d  b y  loans, e n h a n c e m e n t  tax 
r e c e i p t s ,  a n d  c o s t  r e c o v e r y ,  a r e  " r e a s o n a b l e " .

b a s i c a l l y  t h e  R e v i e w  o o n t a i n a  a l o t  of g o o d  s u g g e s t i o n s  for 
i m p r o v i n g  o u r  S t a t e  h a t o h e r y  p r o g r a m .  O f  c o u r s e  one of the 
t a n t a m o u n t  p r o b l e m s  is t h a t  o f  funding, for rese a r c h ,  p l a n n i n g  
a n d  t h e  R P T  pr o c e s s ,  h a t c h e r y  o p e r a t i o n s ,  t a g g i n g  a n d  m a r k i n g  
s t u d i e s ,  etc.

M a n y  o f  o u r  m e m b e r s  h a v e  c o m m e n t e d  t h a t  w h e n  the id e a  of a 
S t a t e  h a t o h e r y  p r o g r a m  w a s  f i r s t  i n t r o d u c e d  t h e y  saw it as an 
o p p o r t u n i t y  to p r o v i d e  m i n i m a l  s t e a d y  p r o d u c t i o n  of salmon. A 
p r o g r a m  t h a t  c o u l d  h e l p  t a k e  t h e  e x t r e m e  h i g h s  a n d  lows out of 
the a n n u a l  s a l m o n  runs. Instead, wa h a v e  a  s i t u a t i o n  in w h i c h  
h a t c h e r y  p r o d u c t i o n  h a s  b e e n  a f i n a n c i a l  d r a i n  on f i s h e r m e n  in 
S o u t h e a s t ,  w e  h a v e  a n e w  g r o u p  o o m p e t i n g  for m a r k e t s ,  t h e r e  are 
p o o r  q u a l i t y  c o B t  r e c o v e r y  fish b e i n g  p l a c e d  on t h e  markets, 
e f f o r t s  h a v e  b e e n  m a d e  t o  r e s t r i o t  t r a d i t i o n a l  f i s h i n g  
o p p o r t u n i t i e s  in o r d e r  to p r o t e c t  h a t o h e r y  s t ocks, etc. And 
t h e n  o n  t o p  of al] this, n o  o n e  f o r e s a w  f a r m e d  s a l m o n  b e i n g  a 
f a c t o r  t o  r e c k o n  with.

P V O A  m e m b e r s  arc d i s e n c h a n t e d  with t h e  d i r e c t i o n  of the S t a t e ' s  
h a t c h e r y  p r o g r a m .  W e  h o p e  t h a t  you w i l l  take o u r  s u g g e s t i o n s  
u n d e r  s o r i o u s  c o n s i d e r a t i o n .  We are s i n c e r e l y  i n t e r e s t e d  in 
c o n t i n u i n g  th i s  i m p o r t a n t  r e v i e w  p r o c e s s  a n d  are w i l l i n g  to 
a s s i s t  y o u  a n d  y o u r  s t a f f  in a n y  w a y  p o s s i b l e .

S i n c e r e l y ,

K r i s  N o r o B z  
D i r e c t o r
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---------------------------------------------- (907) 225-5156_________________
M arch 9.1992

Senator Dick Eliason, Chair 
Senate Special Committee on 
Domestic and In te rn a tio n a l F isheries 
P.O. Box V 
State Capitol 
Juneau, Alaska 99811

Dear Dick.

In  addition to the oral testim ony given by Jim Bacon. P residen t of Southeast Alaska 
Seiners (SEAS), I am subm itting more detailed comments on behalf of SEAS. To assist 
in  your review , I will address my comments to the  list of possible options in  th 
Executive Summary.

W ild S to ck  P r io r i t y
The top h a tch ery  p rio rity  fo r SEAS is to seek sta tu tory  clarification  on g iv ing  wild 
stocks p re fe ren tia l m anagem ent trea tm en t rela tive  to h a tc h e ry  raised fish .
Support:
Placing a wild stock p rio rity  into state statutes w h ich  c larifies Board of F isheries 
req u irem en t fo r h a tch e ry  broodstock and cost recovery  stocks.
Rationale fo r Action:

* The lack of statu tory  d irection prevented  the Board of F isheries in  1991 from  
acting  on a wild stock p re fe ren ce  proposal fo r Southeast Alaska.

* Legislative h isto ry  indicates th a t legislative in te n t was to pro tect wild stocks.
* In some reg ions of the state th e re  already is serious concern  fo r the 

negative im pact of h a tch e ry  production on wild stocks.
* UFA Board of D irectors recen tly  passed a  motion supporting  statutory  

clarification fo r a  wild stock m anagem ent p rio rity  w hich  clearly  identifies that the 
state has no obligation fo r assuring  a  h a tch e ry 's  cost recovery .
Recommendation:
Add a new section to AS 16. Chapter 10, Article 8 w h ich  states:

O b lig a tio n  f o r  M a n a g e m e n t o f  H a tc h e r y  S to c k s . In m anaging 
commercial and sport fish eries  th a t involve h a tc h e ry  raised fish , the departm ent 
shall g ran t a p re fe ren ce  to the protection and sustained yield of wild stocks. In 
m anaging fo r a wild stock p re fe ren ce  the departm ent recognizes an obligation to 
m anage commercial and sport f ish eries  to re tu rn  broodstock to the h a tch e ry  site in 
the same m an n er as it regu lates fisheries to obtain a  re tu rn  to spaw ners to n a tu ra l 
stream s. While the departm ent will no t institu te an y  irre g u la r  restric tion  on the 
traditional fisheries, it will strive fo r an escapem ent of spaw ners su ffc ien t fo r 
stocking the h a tch ery . In m anaging for a wild stock p reference , the departm ent 
does not recognize any  obligation to m anage com m ercial and sport f ish eries  to 
re tu rn  cost recovery  stocks to the h a tch e ry  site. This how ever, does not p rev en t the 
Board of F isheries from  prom ulgating regulations a t the req u est of reg ional non­
pro fit associations to a lte r  com m ercial and sport fish e rie s  fo r a  re tu rn  of cost 
recovery  stocks.



H a tc h e r y  P e r m i t t in g
A nother m ajor concern  of SEAS is to tig h ten  up the perm itting  and funding  
program s fo r hatcheries.
S,u pjJ2T.t:
As p a r t of perm it review  and solicitation of state loans, adding new c rite ria  to show 
public benefit, includ ing  m arketability , a detailed cost/benefit analysis instead of a 
fin an c ia l analysis, an indication of a  70% contribution  to be made to the common 
p ro p erty  fishery , and ability  to m ark  and reco v er fish . Institu te a 10 y ear perm it 
renew al req u irem en t th a t would include the same crite ria .
Rationale for Action:

* Regional h a tc h e ry  associations have over time developed in te rn a l policy 
th a t reflects  the c r ite ria  m entioned above. It would be sound state policy to extend 
th is  "check" to all h a tcheries.

* UFA supports the Regional P lan n in g  Teams adopting a guideline of 70% 
contribution  to common p ro p erty  fish eries  in  th e ir  evaluations of hatcheries.

* If  all h a tch e rie s  had gone th ro u g h  th is  type of rev iew  w hen  in itia lly  
apply ing  fo r a perm it, m uch of th is  h a tch e ry  overview  m ig h t have been 
unnecessary .

* With the  potential r isk  o f im pacts on th e  state's common p roperty  fisheries, a 
m echanism  fo r the tim ely revocation of a  perm it is necessary .

B io lo g ic a l  C o n c e rn s
While legislators can no t be expected to evaluate and assess the genetic hea lth  and 
biological d iversity  of wild stocks th a t have been co-existing w ith  h a tc h e ry  stocks, 
genera l policy and p rio rity  d irection  can be g iven to ADF6cG and o th e r research  
institu tions. Given th e  experience in  the  State o f W ashington, more e ffo rt should be 
taken in  Alaska to p ro tect the  biological h ea lth  o f wild stocks. To th is end. SEAS 
supports these options listed in the Executive Summary:

* Evaluation of how  w ell the c u rre n t h a tc h e ry  p rogram  protects wild salmon 
from  possible negative effects o f h a tc h e ry  salmon.

* Conducting re sea rch  to define the m inim um  conditions fo r im p rin tin g  fo r 
remote release program s. >

* Placing a  g rea te r em phasis on m anagem ent concerns in  the perm itting  
process in  o rder to p ro tect wild stocks.

* Increased use of m ark ing  and tagg ing  p rogram s to m onitor in teractions 
between h a tc h e ry  and wild populations.

* Review of c u r re n t and fu tu re  p rogram s fo r th e ir  com pliance w ith  the state 
genetics policy.

P ro d u c t io n  R e v iew
Given the resu lts of last sum m er's p in k  salmon season, i.e. lack of sound m arkets, and 
small w eight of p in k s  across the  state, SEAS believes it is fa ir  to surm ise th a t the 
im pacts of m ajor h a tc h e ry  production are no lo n g er confined to one reg ion  of the 
state. Yet, th e re  is no m echanism  fo r a  statewide review  and modification w hen 
h a tch e ry  production crosses the thresho ld  of in te r-re g io n a l impacts. This m atter 
was the subject of a vigorous debate at UFA’S fall 1991 m eeting. One of the outcomes of 
th a t m eeting was a le tte r  to Commissioner Rosier asking fo r a production overview  
th ro u g h  the Regional P lan n in g  Teams. UFA has yet to recieve a response from 
Commissioner Rosier. Before com m enting fu r th e r  on o th e r possible options, we 
would like to lea rn  how and w hen ADF&G will address th is critica l concern . Perhaps, 
the Committee could pursue th is  fu r th e r  w ith ADF&.G.



f  F a i r  F u n d in g
Because of the s truc tu re  w ith in  Regional A quaculture Associations, i t  may have been 
assumed th a t the u ser groups th a t pay the  lio n ’s sh are  of tax rev en u es  would receive 
a sizeable share  of the re tu rn in g  fish  value. This has no t been the case for all 
regions. In  fact, in  some cases just the opposite is o ccu rrin g  because it is easy to vote 
to spend someone elses money. As such we support th is option:
Support: Analysis of the en h an cem en t tax p rogram  to determ ine the  im pact of a 
m echanism  to allow specific gear groups to opt out of th e  program  o r pay in  
proportion to the en h an cem en t benefits they  receive.

While I recognize th a t the legislative overview  w ill continue on fo r some time. SEAS 
urges the Senate Special Committee on Domestic and In te rn a tio n a l Fisheries, to 
immediatedly address the outstanding need fo r wild stock statutory  clarification. The 
Board of F isheries has requested th is  direction. More im portan tly  Alaska's wild 
salmon heritage  deserves th is  c ritica l recognition .

In  closing, I m ust commend the legislative sta ff th a t p u t th is  concise but 
com prehensive rep o rt together. The Executive Sum m ary did an  excellent job of 
lay ing  out a v e ry  complicated issue in  a  sim plified, inform ed m an n er. Not only did I 
enjoy reading the Draft Report, but I learned  a  lot too. Please extend my appreciation 
fo r th e ir  efforts.

Thank you fo r the opportun ity  to provide input. Please call i f  you have questions o r 
desire more feedback.

C

Executive Director

c.c. SEAS Board of Directors



S o u t h e r n  S o u t h e a s t  R e g i o n a l  A q u a c u l t u r e  A s s o c i a t i o n , Inc.
2721 Tongass Avenue 
Ketchikan, Alaska 99901

Phone: (907)225-9605 
Fax: (907) 225-1348

March 4, 1992

Senator Dick Eliason, Chairman 
Senate Special Committee on 
Domestic and International Fisheries 
P.O. Box V 
State Capital 
Juneau, Alaska 99811

Re: Report of the Legislative Review of the Alaska Salmon Enhancement Program

Dear Senator Eliason:

Thank you for the opportunity to comment on the review of the Alaska salmon enhancement 
program. This was a timely and monumental task. I will address only a few points for 
your committee to consider.

Chapter IV -

1. Hatchery fish should be tagged (marked) with a representative number. Serious 
consideration should be given to mass marking.

2. Hatchery operators should pay for the marking, but the state should be responsible 
for the recovery and evaluation.

3. Marking will greatly reduce the mix-stock management problems.

4. Wild stock should be a priority for management.

5. The quality issue can be resolved by changing management practices.

Chapter V -

1. There should be management protection of hatchery broodstock in the near terminal
area but there should be no consideration for cost recover}'.
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2. Enhancement should supplement the fisheries not dominate a fishery.

3. Economic development fisheries should be secondary to a wild stock priority or a 
supplement fishery.

Chapter VI -

1. Permits should be issued only if the enhancement effort provides a minimum of 60% 
(after broodstock) to the common property fishery.

2. If the permittee does not meet the 60% common property interception within four 
years after reaching the permitted capacity, the perm it should be revoked.

3. Enhancement planning should be on a regional basis, not a state wide basis.

4. The state should increase funding for planning and expand the role of the regional 
planning teams, such as recommendations for allocating enhanced fish.

5. All permits, including state permits, should be subject to the same RPT review as 
PNP permits.

6. Regional associations should retain siting preference. By statutes, the regionals 
represent a broader public interest and represent all user groups. Non-regionals do 
not. Therefore, the public interest is best served by giving preference to regional 
PNP’s.

7. A m oratorium  should be declared on increased! production until the economic 
evaluation is completed.

Chapter VII

1. The state should fund research to study straying and genetic concerns. There is no 
consensus among top scientist on how the genetic policy should be changed.

2. The current genetic policy is the best in the nation. It should be changed only when 
science documents a change is needed.

3. The state should fund an ocean carrying capacity study.

4. Remote release sites should not be considered the same as a hatchery site. Terminal
wipe-up fisheries do not impose genetic problems, if the site is suitably separated
from wild stocks and the species are matched to the site according to the policy.

C
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Chapter VIII

1. DOCED should develop written policies or regulations on how low interest rates are 
to be established, and deferment periods should be based upon the species being 
reared.

2. DOCED currently applies the maximum interest rate and the minimum initial 
deferral period. This is creating excessive and unnecessary costs to the program.

3. The loan fund should be capped at its current level and let it revolve as intended.

4. A better distinction should be made between regional and non-regional PNP’s. 
Currently, regionals only have 26.7% of the total debt and only 6.5% of their total 
revenue in operational loans. Also, regionals have not used the loan fund for 
operations for many years. The non-regionals have 53.9% of their total debt and 
45.5% of their total revenue in operational loan. Also, the non-regionals have existed 
for as long as the regionals, but yet most of the non-regionals still depend on 
operational loans. There should be a limit on how long loans can be made for 
operations. A maximum of four years after reaching full production should be 
applied.

5. The regionals have the enhancement tax; therefore, it is understandable that the non- 
regionals would need more operating funds in the start up years. But it is unwise 
to put regionals on unsound financial basis to assure funds are available to the non- 
regionals for operative loans.

6. I t should not be forgotten that should a non-regional default, the state will be the 
looser. However, if a regional defaults, the fishermen will continue the enhancement 
tax until the loan is paid. The state never looses on a regional loan; therefore, as a 
lending practice, DOCED should treat the non-regionals as a much higher risk and 
fund them more conservatively. This has not been DOCED's practice as evidenced 
by how highly leveraged the non-regionals are.

Chapter X

1. Incentives should be given to processors to develop new markets and new product 
forms to help the marketing issue.

2. The state should continue funding ASMI.

Chapter XI

I. Alaska m ust be more aggressive in getting the chinook quota increased from the
U.S./Canada treaty.



2. Any user group which is impacted by a treaty quota should be assigned a percentage 
of the quota. Currently, commercial sport charters are not covered by a percentage 
of the chinook quota and arc impacting the commercial trollers.

3. Any change in environmental regulations for fish hatcheries should be consistent 
with current, cost-effective technology. If more stringent regulations are developed, 
the state should provide the funds for existing hatcheries to come into compliance.

I hope my comments are helpful.
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Sincerely,

General M anager

75/14E



M A DDEN  A SSO C IA TES___________________________
P r o f e s s i o n a l  C o n s u l t a n t s  P.O. Box 240616

Douglas, Alaska 99824 
(907) 586-3847

F e b r u a r y  24, 1992

S e n a t o r  D i c k  E l i a s o n ,  C h a i r m a n
S e n a t e  S p e c i a l  C o m m i t t e e  on D o m e s t i c  a n d  I n t e r n a t i o n a l  F i s h e r i e s
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D e a r  S e n a t o r  Eliason-*

T h a n k  y o u  f o r  p r o v i d i n g  m e  the o p p o r t u n i t y  to r e v i e w  a n d  c o m m e n t  o n  
t h e  E x e c u t i v e  S u m m a r y  o f  the " D r a f t  R e p o r t  o f  t h e  L e g i s l a t i v e  
R e v i e w  o f  the A l a s k a  S a l m o n  E n h a n c e m e n t  P r o g r a m . "

T h e  S p e c i a l  C o m m i t t e e  a n d  o t h e r s  w h o  p r e p a r e d  t h i s  R e p o r t  
p e r f o r m e d  a s e r v i c e  n o t  o n l y  to t h o s e  d i r e c t l y  i n v o l v e d  i n  t h e  
A l a s k a  S a l m o n  E n h a n c e m e n t  P r o g r a m  b u t  a l s o  to the g e n e r a l  p u b l i c  in 
b o t h  A l a s k a  a n d  o t h e r  s t a t e s  a n d  c o u n t r i e s  i m p a c t e d  b y  t h e  p r o g r a m .  
If t h e  a c h i e v e m e n t s  a n d  p o t e n t i a l  o f  A l a s k a  s a l m o n  r a n c h i n g  a r e  to 
b e  r e a l i z e d ,  a b e t t e r  u n d e r s t a n d i n g  m u s t  e x i s t  a b o u t  the i n t e n t  o f  
the A l a s k a  L e g i s l a t u r e  in e s t a b l i s h i n g  t h e  p r o g r a m ,  h o w  i t  h a s  

e v o l v e d ,  i t s  c u r r e n t  s t a t u s  a n d  o p t i o n s  f o r  the f u t u r e .

In y o u r  a t t a c h m e n t  l e t t e r  y o u  p a r t i c u l a r l y  r e q u e s t e d  c o m m e n t  o n  the 
l i s t s  of o p t i o n s  f o l l o w i n g  e a c h  c h a p t e r .  M y  o b s e r v a t i o n s  a r e  o n  
o p t i o n s  a n d  R e p o r t  d i s c u s s i o n  o f  w h i c h  I a m  k n o w l e d g e a b l e .

I w a s  e m p l o y e d  f r o m  1 9 8 0 - 9 0  b y  the A l a s k a  D e p a r t m e n t  of F i s h  a n d  
G a m e  ( A D F & G )  D i v i s i o n  o f  F i s h e r i e s ,  R e h a b i l i t a t i o n  a n d  E n h a n c e m e n t  
( F R E D )  a s  S a l m o n  R e h a b i l i t a t i o n  a n d  E n h a n c e m e n t  C o o r d i n a t o r .  In 
t h a t  p o s i t i o n  I a d m i n i s t e r e d  the p r i v a t e  n o n - p r o f i t  (PNP) 
a q u a c u l t u r e  p r o g r a m ,  r e g i o n a l  p l a n n i n g  t e a m s  (RPT) s a l m o n  
p r o d u c t i o n  p l a n n i n g ,  a n d  i n d i v i d u a l  s t a t e  a n d  p r i v a t e  h a t c h e r y  
m a n a g e m e n t  p l a n n i n g .

M y  p o s i t i o n  in F R E D  i n v o l v e d  e x t e n s i v e  p o l i c y  p l a n n i n g  f o r  m i x e d  
s t o c k  f i s h e r i e s  a n d  a l l o c a t i o n  o f  e n h a n c e d  fish. T h e  o p t i o n s  
d e v e l o p e d  f o r  C h a p t e r  IV, F I S H E R I E S  M A N A G E M E N T ,  on pp. 6.7 

h i g h l i g h t  s o m e  o f  the p o l i c y  i s s u e s  I a d d r e s s e d .  O p t i o n s  a n d  

c o n c l u s i o n s  a b o u t  m i x e d - s t o c k  f i s h e r y  m a n a g e m e n t , a n d  
r e s p o n s i b i l i t y  f o r  f u n d i n g  s u c h  m a n a g e m e n t  t o o l s  a s  t a g g i n g  h a v e  
n e v e r  b e e n  f u l l y  a g r e e d - u p o n  b y  e i t h e r  g o v e r n m e n t  o r  the u s e r s .  
Yet, f i s h  t a g g i n g ,  o t h e r  s t o c k  i d e n t i f i c a t i o n  p r o g r a m s  a n d  the d a t a  
t h e y  s u p p l y  h o l d  m a n y  o f  the a n s w e r s  a b o u t  h a r v e s t  q u a l i t y  a n d  
q u a n t i  t y .

T h e  e x c h a n g e  b e t w e e n  a t t o r n e y s ,  r e p o r t e d  in C h a p t e r  V, L E G A L  I S S U E S  
R A I S E D  BY T H E  B O A R D  O F  F I S H E R I E S ,  o n  t h e  s u b j e c t  o f "... p e r c e i v e d  
a m b i g u i t i e s  in A l a s k a  s t a t u t e s  r e l a t i n g  to w i l d  s t o c k  a n d  h a t c h e r y
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f i s h  m a n a g e m e n t . . . "  is i n t e r e s t i n g  b u t  too p a r t i s a n  to p r o v i d e  
d i r e c t i o n ,  e x c e p t ,  m a y b e ,  f o r  t h e  A u g u s t ,  1990, l e t t e r  p r e p a r e d  by- 
S t e p h e n  W h i t e .

T h r o u g h o u t  t h e  d e v e l o p m e n t  of t h e  P N P  h a t c h e r y  p r o g r a m ,  p r o t e c t i o n  
of t h e  w i l d  s t o c k s  h a s  a l w a y s  b e e n  the m a j o r  c o n s i d e r a t i o n  in 
p e r m i t t i n g  h a t c h e r y  s i t e s .  U n f o r t u n a t e l y ,  d u r i n g  the p r o g r a m ' s  
e a r l y  d a y s  in t h e  h a s t e  to p r o d u c e  fis h ,  b o t h  the s t a t e  a n d  p r i v a t e  
s e c t o r s  d i d  n o t  f u l l y  g r a s p  the n e e d  to p l a n  a n d  c o n t r o l  l o c a t i o n s  
a n d  m a g n i t u d e  o f  r e l e a s e s  s o  t h a t  r e t u r n s  w o u l d  n o t  c o n f l i c t  w i t h  
w i l d  s t o c k  m a n a g e m e n t ,  c o n s e r v a t i o n  a n d  p r e s e r v a t i o n .  U n t i l  a f e w  
y e a r  a g o  w h e n  e n h a n c e m e n t  p r o d u c t i o n  f r o m  h a t c h e r i e s  o r  r e m o t e  

r e l e a s e  s i t e s  t o o k  o n  m a j o r  f i s h e r i e s  m a n a g e m e n t  a n d  e c o n o m i c  
i m p l i c a t i o n s ,  t h e  P N P  a n d  s t a t e  p r o g r a m s ,  g e n e r a l l y  a d m i n i s t e r e d  b y  
m i d - l e v e l  m a n a g e m e n t  e x c e p t  w h e n  p o l i t i c a l  c o n s i d e r a t i o n s  dict< 
h i g h e r - l e v e l  i n v o l v e m e n t ,  f u n c t i o n e d  l a r g e l y  w i t h o u t  B o a r d  
F i s h e r i e s  o r  A D F & G  t o p  m a n a g e m e n t  d i r e c t  i n v o l v e m e n t .

A l a s k a  S t a t u t e  (AS) 1 6 . 1 0 . 4 4 0  w a s  a m e n d e d  in the 1 9 7 0 * s  to r e s t r a i n  
the B o a r d  of F i s h e r i e s  f r o m  b e i n g  i n v o l v e d  in t h e  p e r m i t t i n g  
p r o c e s s  f o r  P N P  h a t c h e r i e s .  H o w e v e r ,  t h e  B o a r d  c l e a r l y  m a i n t a i n e d  
u n d e r  s t a t u t e  i t s  a u t h o r i t y  to r e g u l a t e  h a t c h e r i e s  a f t e r  t h e y  w e r e  
p e r m i t t e d  i n  o r d e r  to c o n t r o l  t h o s e  a r e a s  a b o u t  w h i c h  t h e r e  is n o w  
c o n c e r n - - f i s h  p r o d u c t i o n  a n d  h a r v e s t .

In m y  e x p e r i e n c e ,  t h e  B o a r d ' s  o n l y  m a d e  o n e  o v e r t  a t t e m p t  to s e t  
p o l i c y  u n d e r  i t s  s t a t u t o r y  r e s p o n s i b i l i t y  o v e r  the P N P  p r o g r a m .  
D u r i n g  an i n f o r m a l  w o r k  s e s s i o n ,  m e m b e r s  a g r e e d  t h a t  P N P  h a t c h e r y  
o p e r a t o r s  c o u l d  c o n d u c t  h a r v e s t  a c t i v i t i e s  in t h e  " s p e c i a l  h a r v e s t  
a r e a " ( S H A ) ,  d e s i g n a t e d  i n  the P N P  h a t c h e r y  p e r m i t ,  u n t i l  c o s t  
r e c o v e r y  n e e d s  w e r e  met. T h i s  c o n c l u s i o n  w a s  n e v e r  r e c o r d e d  a s  an 
o f f i c i a l  a c t i o n .  So, to t h i s  d a y  c o n f u s i o n  r e m a i n s  a b o u t  the 

a q u a c u l t u r e  a s s o c i a t i o n s ' j u r i s d i c t i o n  o v e r  the S H A  a n d  t h e i r  
o w n e r s h i p  of r e t u r n i n g  fish, e v e n  t h o u g h  the B o a r d  c o u l d  h a v e  
c l a r i f i e d  t h a t  m a t t e r  w i t h  f o r m a l  a c t i o n .

A n  e f f o r t  w a s  m a d e  in 1 9 8 4  to a d d r e s s  the q u e s t i o n  of S H A  f i s h  
o w n e r s h i p  a n d  o t h e r  h a t c h e r y - r e l a t e d  i s s u e s  b y  a j o i n t  c o m m i t t e e  of 
t h e  A D F & G ,  t h e  A l a s k a  D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  
D e v e l o p m e n t ,  T h e  A l a s k a  A t t o r n e y  G e n e r a l ’s O f f i c e  a n d  the 
a q u a c u l t u r e  a s s o c i a t i o n s .  T h i s  g r o u p  a g r e e d  t h a t  the B o a r d  c o u l d  

c l a r i f y  the m a n a g e m e n t ,  e s c a p e m e n t  a n d  a l l o c a t i o n  i s s u e s  f o r  all 
h a t c h e r i e s  t h r o u g h  t h e  p r o c e s s  o f  s e t t i n g  p o l i c y  a n d  d e v e l o p i n g  

r e g u l a t i o n s  th a t  a d d r e s s e d  a n y  a m b i g u i t i e s  in the P N P  s t a t u t e s .

F o u r  i s s u e s  c o n c e r n i n g  m a n a g e m e n t  of r e t u r n s  to P N P  h a t c h e r i e s  w e r e  
i d e n t i f i e d .  T h e y  were:

1. M a n a g e m e n t  of c o m m o n  p r o p e r t y  f i s h e r i e s  f o r  m i x e d  s t o c k s  
c o n t a i n i n g  h a t c h e r y  r e t u r n s ;



2. M a n a g e m e n t  o f  s e g r e g a t e d  r e t u r n s  to P N P  h a t c h e r i e s ;

3. P r i o r i t y  u s e s  of f i s h  in e x c e s s  to c o r p o r a t e  e s c a p e m e n t  

g o a l s  at P N P  h a t c h e r i e s ;

4. M e t h o d s  a n d  g e a r  e m p l o y e d  d u r i n g  P N P  h a t c h e r y  s p e c i a l  
h a r v e s t  to s a t i s f y  c o r p o r a t e  e c o n o m i c  g o a l s .

A n  i s s u e  p a p e r ,  p r o p o s e d  p o l i c y  a n d  r e g u l a t i o n s  to c l a r i f y  the 
B o a r d ' s  r o l e  in t h e  a l l o c a t i o n  o f  e n h a n c e d  f i s h  w e r e  p r e p a r e d  f o r  
B o a r d  c o n s i d e r a t i o n  a t  i t s  w i n t e r  m e e t i n g  at S i t k a  o n  F e b r u a r y  1, 
1985. U n f o r t u n a t e l y ,  b e f o r e  t h e y  c o u l d  b e  c o n s i d e r e d  at the 
m e e t i n g  at t h e  m e e t i n g ,  a t  s o m e o n e ' s  r e q u e s t  the m a t e r i a l s  w e r e  
r e m o v e d  f r o m  t h e  a g e n d a .  A l m o s t  f i v e  y e a r s  p a s s e d  b e f o r e  the 

i s s u e s  a g a i n  s u r f a c e d ,  t h i s  t i m e  i n  a c r i s i s  mode.

T h e n  in 1 9 8 9  t h e  B o a r d  d i r e c t e d  t h e  P r i n c e  W i l l i a m  S o u n d  
A q u a c u l t u r e  C o r p o r a t i o n  ( P W S A C )  to d e v e l o p  a p l a n  f o r  a l l o c a t i n g  
a l l  e n h a n c e d  s a l m o n  i n  t h e  A r e a  E m a n a g e m e n t  d i s t r i c t .  T h r o u g h  
t h i s  a c t  t h e  B o a r d  a p p e a r s  to h a v e  d e l e g a t e d  e n h a n c e d  f i s h  

a l l o c a t i o n  p l a n n i n g  to a u s e r  g r o u p  a s s o c i a t i o n  w i t h  d i r e c t i o n s  to 
d e v e l o p  m a n a g e m e n t  p l a n s  f o r  e n h a n c e d  fis h ,  e v e n  t h o u g h  m a n a g e m e n t  
p l a n n i n g  t r a d i t i o n a l l y  a n d  s t a t u t o r i l y  h a s  b e e n  t h e  r e s p o n s i b i l i t y  

o f  t h e  A D F & G  a n d  t h e  B o a r d .

I d o n ' t  a g r e e  t h a t  the B o a r d  of F i s h e r i e s  n e e d s " ... s t a t u t o r y  p o l i c y  
. . . t o  m a k e  d e c i s i o n s  t h a t  w o u l d  f a v o r  w i l d  s t o c k s  o v e r  h a t c h e r y  
f i s h  o r  v i c e - v e r s a . . . "  o r  t h a t  " . . . s t a t u t e s  a r e  u n c l e a r  a b o u t  
r e c o v e r y ,  a n d  a b o u t  t h e  h a t c h e r y ' s  o b l i g a t i o n  to c o n t r i b u t e  t o  the 
c o m m o n  p r o p e r t y  f i s h e r i e s . "  I b e l i e v e  t h e  B o a r d  a n d  A D F & G  h a v e  
a m p l e  a u t h o r i t y  to m a n a g e  a n d  a l l o c a t e  h a t c h e r y  r e t u r n s  if the 
B o a r d ,  A D F & G  a n d  t h e  a q u a c u l t u r e  a s s o c i a t i o n s ,  as r e p r e s e n t a t i v e s  
o f  t h e  u s e r  g r o u p s ,  c o o p e r a t e d  i n  d e v e l o p i n g  t h e  n e c e s s a r y  p o l i c i e s  
a n d  r e g u l a t i o n s  to c l a r i f y  a n d  i m p l e m e n t  e x i s t i n g  s t a t u t e s .

B a s e d  on the a b o v e  o b s e r v a t i o n s ,  in m y  j u d g e m e n t  n e i t h e r  the 
c o n c l u s i o n s  o r  o p t i o n s  o f  C h a p t e r  V on pp. 1 0 ;11 a r e

C h a p t e r  VI, P L A N N I N G  A N D  P E R M I T T I N G  P R O C E S S ,  a d d r e s s e s  the a r e a s  

w i t h  w h i c h  I am m o s t  f a m i l i a r .  I b e l i e v e  a l l  the o p t i o n s  l i s t e d  
f o r  t h i s  c h a p t e r  o n  p a g e  16 h a v e  m e r i t  e x c e p t  for the f o l l o w i n g :

• W i d e n i n g  t h e  s c o p e  o f  t h e  R P T  r e v i e w ,  i n c l u d i n g  

r e c o m m e n d a t i o n s  f o r  a l l o c a t i o n  of e n h a n c e m e n t  p r o d u c t i o n .

• E x e m p t i n g  t h e  a l t e r a t i o n ,  s u s p e n s i o n ,  o r  r e v o c a t i o n  of an 
e n h a n c e m e n t  p e r m i t  f o r  v i o l a t i o n s  f r o m  the A d m i n i s t r a t i v e  
P r o c e d u r e s  Act.

• C l a r i f y i n g  B o a r d  o f  F i s h e r i e s  a u t h o r i t y  to r e g u l a t e  h a t c h e r /
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p r o d u c t i o n  l e v e l s .

M y  r e a s o n s  f o r  not s u p p o r t i n g  t h e  a b o v e  o p t i o n s ,  in o r d e r  of t h e i r  

l i s t i n g ,  are:

T h e  u s e r - r e p r e s e n t a t i v e s  u s u a l l y  c o n t r o l  the R P T ' s .  S u c h  has b e e n  
t h e  c a s e  p a r t i c u l a r l y  i n  r e c e n t  y e a r s ,  a s  t h e  a q u a c u l t u r e  
a s s o c i a t i o n s  h a v e  b e c o m e  m o r e  f i n a n c i a l l y  a f f l u e n t ,  a n d  the A D F & G  
h a s  c u t  t r a v e l  f u n d s  so t h a t  d e p a r t m e n t a l  p a r t i c l p a t i o n  in the 
p l a n n i n g  p r o c e s s  h a s  b e e n  l i m i t e d .  A n o t h e r  r e a s o n  f o r  s p o t t y  A D F & G  
p a r t i c i p a t i o n  w a s  t h a t  the A D F & G  a d m i n i s t r a t i o n  f o r  s o m e  y e a r s  d i d  
n o t  v i e w  t h e  R P T  a s  b e i n g  a k e y  p a r t i c i p a n t  in f i s h e r y  d e v e l o p m e n t ,  
p r o d u c t i o n  a n d  m a n a g e m e n t .

D e p e n d i n g  o n  w h a t  w e i g h t  t h e  B o a r d  w o u l d  g i v e  R P T  r e c o m m e n d a t i o n s  
o n  a l l o c a t i o n ,  t h e  g e n e r a l  p u b l i c  m i g h t  v i e w  the r e s u l t  o f  th i s  R P T  
i n v o l v e m e n t  in a l l o c a t i o n  d e c i s i o n s  a s  h a v i n g  t h e  " F o x  g u a r d i n g  the 
h e n h o u s e , "  o r  the u s e r s  a s s u m i n g  t h e  B o a r d ' s  r e s p o n s i b i l i t y  f o r  
f i s h e r y  a l l o c a t i o n  a n d  t h e  A D F & G  r e s p o n s i b i l i t y  f o r  f i s h e r y  
m a n a g e m e n t .

T a k i n g  t h e  p e r m i t  v i o l a t i o n  r e v i e w  p r o c e s s  o u t  of t h e  
A d m i n i s t r a t i v e  P r o c e d u r e s  A c t  c o u l d  c a u s e  a n  o p e r a t o r  to c l a i m  l a c k  
o f  d u e  p r o c e s s  a n d  o p e n  the S t a t e  to l e g a l  a c t i o n .

F i n a l l y ,  a s  I s a i d  e a r l i e r ,  t h e  B o a r d  o f  F i s h e r i e s  a l r e a d y  h a s  the 
a u t h o r i t y  a n d  r e s p o n s i b i l i t y  to r e g u l a t e  h a t c h e r y  p r o d u c t i o n  
l e v e l s ,  a t  l e a s t  i n  m a t t e r s  w h e n  t h e y  w o u l d  i m p a c t  f i s h e r y  
m a n a g e m e n t  d e c i s i o n s  o r  e n d a n g e r  c o n s e r v a t i o n  o r  p r e s e r v a t i o n  o f  
w i l d  s t o c k s .

I w o u l d  m a k e  o n e  o b s e r v a t i o n  o n  t h e  t e x t  in C h a p t e r  VI o n  p a g e  14 
u n d e r  "5. A l l o c a t i o n  I s s u e s ." T h e  s u b s e c t i o n  e n t i t l e d  " P r o b l e m s  
a n d  I s s u e s "  s p e a k s  of the a l l o c a t i o n  p l a n  d e v e l o p e d  b y  P W S A C .  
A c t u a l l y ,  w h a t  P W S A C  p r o d u c e d  is an a l l o c a t i o n  p o l i c y  w h i c h  w a s  

t h e n  t r a n s l a t e d  b y  the P r i n c e  W i l l i a m  S o u n d  R P T  i n t o  a p l a n  to the 
e x t e n t  t h a t  it " a l l o c a t e s "  t h r o u g h  m a n a g e m e n t  p r a c t i c e s  p o r t i o n s  of 
t h e  e n h a n c e d  f i s h  Lo v a r i o u s  u s e r  g r o u p s .

S u c h  a p l a n  c a n  o n l y  p e r i p h e r a l l y  a d d r e s s  the p r o b l e m s  of 
m a n a g e m e n t  a n d  h a r v e s t  of h a t c h e r y  r e t u r n s  that o c c u r r e d  in P r i n c e  
W i l l i a m  S o u n d  in 1991 a n d  to a l e s s e r  e x t e n t  in 1990. O n l y  the 
h a t c h e r y  B a s i c  a n d  A n n u a l  M a n a g e m e n t  P l a n s ,  d e v e l o p e d  in 

c o o p e r a t i o n  b e t w e e n  A D F & G  a n d  P W S A C ,  h a v e  the e c o n o m i c  a n d  

m a n a g e m e n t  t o o l s  to d e a l  witli the d i f f i c u l t  i s s u e s  of t e r m i n a l  

h a r v e s t ,  c o n t r i b u t i o n  to t h e  c o m m o n  p r o p e r t y ,  a n d  e n h a n c e d  f i s h  
s t o c k s  c o n f l i c t i n g  w i t h  w i l d  s t o c k s  h a r v e s t  o r  c o n s e r v a t i o n .

In f a c t  a f t e r  t h i n k i n g  a b o u t  a n d  r e r e a d i n g  the A l l o c a t i o n  I s s u e s 

s u b s e c t i o n ,  I f i n d  it c o n f u s i n g  a n d  in n e e d  of c l a r i f i c a t i o n  a n d



c
f u r t h e r  c o n s i d e r a t i o n .  W h e n  the f o r t h c o m i n g  e c o n o m i c  a n a l y s i s  is 
a v a i l a b l e ,  it m a y  c l a r i f y  th i s  a n d  o t h e r  a r e a s  of the R e p o r t .

I h a v e  n o  c o m m e n t  o n  the r e m a i n i n g  c h a p t e r s  a n d  t h e i r  o p t i o n s  
e x c e p t  t h a t  the R e p o r t  s e e m s  to h a v e  a d d r e s s e d  a l l  m a j o r  a r e a s  o f  

c o n c e r n  w i t h  t h e  A L A S K A  S A L M O N  E N H A N C E M E N T  P R O G R A M .  T o  m y  
k n o w l e d g e  t h i s  is the f i r s t  t i m e  t h e  p r o g r a m  lias b e e n  b r o u g h t  i n t o  
p e r s p e c t i v e  in o n e  s t u d y .  I a n t i c i p a t e  p a r t i c i p a t i n g  in the 
t e l e c o n f e r e n c e d  h e a r i n g s .

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  to c o m m e n t .

S e n a t o r  E l i a s o n
Page 5
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C H A P T E R  V. LE G A L  IS S U E S  R A IS E D  B Y  B O A R D  O F
F IS H E R IE S

In a May 6, 1991 letter to Senate President Richard Eliason. Fisheries Board Chairman 
Michael R. Martin stated the following:

In managing fisheries that involve hatchery raised salmon, the Board of Fisheries 
has encountered problems due to ambiguities in the current Alaska statutes. These 
problems commonly arise when the management of hatchery stocks conflicts with 
either the health of wild stocks or with the opportunity of fishermen to harvest wild 
stocks. Essentially, the statutes are not clear on the status of wild stock 
management.

State statutes are also not clear about the state's duty to provide fish for hatchery 
broodstock and cost recovery, and about hatcheries' obligations to contribute to the 
common property fisheries. We perceive that the development of state policy 
toward hatcheries may create a conflict of interest. On the one hand, the state 
manages fisheries as a common property resource for the benefit of all user groups. 
On the other hand, the state loans money to hatcheries with the expectation that die 
hatcheries will receive enough fish to be able to repay these loans.

While Chairman Martin went on to note other concerns,7 an overrid ing problem  f o r  
the b oa rd  appeared to be the perceived statutory ambiguities which lead  to 
d i f f ic u lt y  in  re so lv in g  c o n f lic t  between w ild  s tock p ro te c tio n  and  
b ro od s to ck /c o s t recove ry .

ALASKA STATUTES AND ADF&G REGULATIONS
The board was created "for purposes of the conservation and development of the fishery 
resources of the state . . ." . (AS 16.05.221 (a)). In order to cany out that charge, the 
board may "adopt regulations it considers advisable in accordance with the Administrative 
Procedures Act (AS 44.62)." (AS 16.05.251(a)). 2

1/These included potential changes to the statutes relating to regional salmon plans (AS 
16.10.375), regional associations (AS 16.10.380), and definition of various words and 
phrases used in Title 16.

2/AS 16.05.251 (b) lists the purposes for which the board may exercise this power, 
including

. . .  (2) establishing open and closed seasons and areas for the taking of 
fish:
(3) setting quotas, bag limits, harvest levels, and sex and size limitations 
on the taking of fish;
(4) establishing the means and methods employed in the pursuit, capture
and transport of fish;. . .
(6) classifying as commercial fish, sport fish, personal use fish, 
subsistence fish, or predators or other categories essential for regulatory 
purposes:

-1 -
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The board has adopted a number of regulations relating to private nonprofit hatcheries. 
Codified at 05 AAC 40.005 - 05 AAC 40.900, they include: delegating to the 
commissioner the authority to specify gear type and fishing periods for hatchery cost 
recovery; requiring hatchery permit holders who harvest salmon to comply with fish 
purchaser reporting requirements; allowing hatchery permit holders who harvest salmon for 
broodstock exemptions from the salmon "waste" statute and the regulations concerning 
"closed waters" and vessel area registration; designating special harvest areas; procedures 
for permit application, application review, public hearings, review and determination, and 
reconsideration; establishing regional comprehensive planning teams and procedures to be 
followed by them; prohibiting permit transfers; requiring hatchery management plans, 
inspections, and performance reviews; establishing criteria for the sale of surplus salmon 
eggs.

A number of these regulations contain references to wild stock protection.3 However, any 
regulation may be successfully challenged in court if it falls outside the statutory authority 
granted to the state agency that adopted it,4 or if it conflicts with other statutes,5 or the 
constitution.

The statutes governing the private nonprofit hatchery system are AS 16.10.375 - AS 
16.10.470. They provide for: regional salmon plans; regional associations; criteria for the 
issuance of hatchery permits; public hearings prior to permit issuance; permit conditions; 
criteria for permit alteration, suspension or revocation; board regulation authority; 
department assistance and cooperation for permit applicants and holders; salmon egg 
sources; salmon egg sales; hatchery inspection; and an annual report to the department by 
permittees.

There are only two direct references in statute to the protection of wild stocks from harm 
due to hatchery operations. The first, AS 16.10.400(g) ("Permits for salmon hatcheries"), 
provides:

During the development of a comprehensive plan for a region, no permit may be
issued for a hatchery unless the commissioner determines that such an action would

(7) watershed and habitat improvement, and management, conservation, 
protection, use , disposal, propagation and stocking of fish;
(8} investigating and determine the extent and effect of disease, 
predation, and competition among fish in the state, exercising control 
measures considered necessary to the resources of the state;
(9) prohibiting and regulating live capture, possession, transport, or 
release of native or exotic fish or their eggs ; . . .
(12) regulating commercial, sport, subsistence, and personal use fishing 
as needed for the conservation, development, and utilization of fisheries... 

AS 16.05.251(b).

3/See e.g., 5 AAC 40.005 (c) (segregation of hatchery fish from natural runs), 5 AAC
40.170 (2) (regional planning team review of hatchery permit application to 
determine extent of wild stock protection),

5/M.

4/See, Beran v. State. 705 P.2d 1280 (Alaska App. 1985)

- 2 -
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result in substantial public benefits and_would not jeopardize natural stocks. 
(emphasis added)

The second, AS 16.10.420(10) ("Conditions of a permit"), states:

The department shall require, in a permit issued to hatchery operator, t hat . . .  a 
hatchery be located in an area where a reasonable segregation from natural stocks 
occurs, but, when feasible, in an area where returning hatchery fish will pass 
through traditional salmon fisheries.

The board is concerned that these statutes require the department to make a judgment 
concerning the potential harm to wild stocks only prior to the issuance of a hatchery permit; 
the inference being that once a judgment is made and a hatchery permit is issued, there is no 
statutory "protection" for wild stocks that are jeopardized by hatchery-related dangers 
arising after a permit is issued.6 This raises the possibility that a management regime 
which protects wild stocks to the detriment of hachery operations would conflict with 
existing statutes that indicate the state should manage hatchery fish for broodstock and cost 
recovery.

An additional concern, not raised in Chairman Martin's letter, is whether the state consti­
tution requires that hatchery fish be managed for broodstock and cost recovery.

RECENT LEGAl OPINIONS 

Hatchery Fish and "Sustained Yield"
Article Vin, section 4, of the Alaska Constitution states:

Fish, forests, wildlife, grasslands, and all other replenishable resources belonging 
to the State shall be utilized, developed, and maintained on the sustained yield 
principle, subject to preferences among beneficial users.

The Alaska Supreme Court has stated that wild salmon, while they are in the natural waters 
of the State, "belong" to the State. Metlakatla Indian Community. Annette Island Reserve 
v. Egan. 362 P.2d 901, 914-915 (Alaska 1961). Because wild salmon belonged to the 
State while in our waters, they are subject to Article VIE, Section 4, of the Constitution, 
and thus must be managed on the sustained yield principle. Whether hatchery-reared 
salmon share the same status is less clear, and has been the subject of disagreement among 
attorneys who have recently written on that issue. The issue is important in the context of 
Chairman Martin’s concerns because if hatchery fish must be managed on the sustained 
yield principle, that implies the Board of Fish must manage fisheries to provide hatcheries 
with broodstock, and possibly cost-recovery fish, even if the board does not believe that to 
be in state's best interest.

In an August 1990 letter to Alaska Department of Fish & Game Commissioner Don 
Collinsworth, Assistant Attorney General Steve White concluded that the Department of 
Fish & Game and the Board of Fish had the legal authority, and were in fact directed by 
law, to manage fisheries so that salmon hatcheries receive broodstock and cost recovery 
fish for their operations. He based these conclusions in part on the assumption that the

6/See Martin letter, p. 2.
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law, to manage fisheries so that salmon hatcheries receive broodstock and cost recovery 
fish for their operations. He based these conclusions in part on the assumption that the 
above quoted section of the Alaska Constitution mandates that hatchery fish be managed in 
the same manner as wild stocks. Two other attorneys, George Utermohle of the Legislative 
Affairs Agency's Legal Services Division, and Juneau attorney Michael Stanley, later called 
that assumption into question. Sometime after that, Anchorage attorney A. William Saupe 
analyzed the three prior opinions and concluded that Mr. White's initial assumption was 
correct.7 What follows is a summary, extracted from the four opinions, of the arguments 
on both sides of the question of whether sustained yield management requirement of art. 
VIII, sec. 4 of the Alaska Constitution applies to hatchery-raised fish.

First is the issue of "ownership." On its face, sec. 4 of an. VIII applies only to resources 
"belonging" to the state. Are hatchery-raised fish in that category? Stanley and Utermohle 
argue that they may not be.

Stanley points out that the framers of the Alaska Constitution did make distinctions between 
resources "occurring in their natural state" and those that are "subject to intensive culture," 
at least for the purpose of exempting the latter from the requirements of an. VIII, sec. 3 
(the "common use clause").8 Because humans play a substantial role in the growth and 
development of haichery fish, Stanley reasons that they may not be the "natural resources" 
the drafters of article VIII had in mind.

George Utermohle points to the fact lhat the legislature, when it created the private 
nonprofit hatchery system, used the following language (AS 16.10.440(a)) to provide for 
the common use of hatchery fish:

Fish released into the natural waters of the state by a hatchery operated under AS 
16.10.400 - 16.10.470 are available to the people for common use and are subject 
to regulation under applicable law in the same way as fish occuring in their natural 
state until they return to the specific location designated by the department for 
harvest by the hatchery operator.

Utermohle finds the above language significant in a number of respects: first, while the 
statute provides for the common use of hatchery fish, it is silent as to state ownership and 
makes no mention of sustained yield; second, the fact that hatchery fish are to be treated "in 
the same way" as fish occuring in their natural state "until they return to the specific 
location. . suggests that the legislature did not consider them a common property 
resource belonging to state, but merely felt they should be treated as if they were until they 
returned to the hatchery for harvest; finally, Utermohle suggests that the provision for 
harvest by the hatchery operator indicates "some lingering private property interest in the 
hatchery fish by the hatchery," another indicator that these fish may not "belong" to the 
state for purposes of the sustained yield section of art. Vm.

In his lengthy memorandum to PWSAC President John McMullen, attorney A. William 
Saupe disagreed with the arguments made by Stanley and Utermohle that the sustained 
yield clause may not apply to hatchery fish.

7/Copies of the four legal opinions are attached to this memorandum.

8/Art. VIII, sec. ** provides: ’’Common Use. Wherever occurring in their natural state, 
fish, wildlife, ana waters are reserved to the people for their common use.”
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Initially, Saupe relies on legislative history to refute the "ownership" argument. He quotes 
this passage from a Legislative Research Agency memorandum by Linda J. Snow (July 31, 
1991) to Senator Eliason:

Consensus is that the legislature had always intended that the fish from PNP 
hatcheries belong to the common property fishery until such time as they return to 
the hatchery, and then they belong to the hatchery for broodstock and cost 
recovery. Testimony by Senator Dick Eliason at a 1975 Senate Resources 
Committee hearing on SB 180 indie: tes that the initial concept of a private hatchery 
system considered profit-making corporate ownership. However, a profit-making 
corporation might advance a claim to exclusive ownership of everything it 
produced. H m sJt was felt that private, nonprofit ownership of hatcheries would 
be more consistent with the concept of publiclv-owned hatchery fish. This opinion 
is echoed by former Representative Terry Gardiner.

At a March 7, 1977 House Resources Committee hearing, Jack Milnes, Executive 
Director of Souther Southeast Regional Aquaculture Association testified: "I wish to 
recQgnJzg_the_faci that these are common property fish, that they belong to the state 
of Alaska and to the people of Alaska and therefore they should be protected by the 
representatives of the people of the state of Alaska." At a 1979 Senate Resources 
Committee hearing on HB 48, Don Clocksin, attorney with Alaska Legal Services, 
discussed the question of ownership of hatchery fish. In his testimony, he asked 
"When are fish no longer common property fish?" He felt that constitutionally, they 
were to.be considered common property fish at all times. Consequently, it appears 
there was never any question that hatchery fish were common property of the 
people of the state while in Alaska waters, and they may or may not be the property 
of the PNP hatchery operator at the hatchery, but that they be allowed to harvest a 
sufficient number for broodstock and cost recovery.

(Emphasis his).

Saupe also relies on certain portions of the commentary of the Committee on Resources of 
the Alaska Constitutional Convention. The first concerns the common use clause:

Game fish, wildlife, fisheries, and water are recognized as belonging to the state so 
long as in a natural state. These resources are subject to a private right only when 
they have been acquired or utilized as provided by law. (emphasis his).

Saupe asserts that this passage indicates the framers' belief that fish reserved for common 
use "belonged" to the state. Because hatchery fish are reserved for common use by AS 
16.10.440 (a), Saupe reasons that they must be owned by the state and be subject to the 
sustained yield principle.

The second commentary is the sustained yield clause itself:

Sustained yield is recognized as a principle applicable to the administration of plant 
and animal life subject to the immediate authority of the state, (emphasis his).

Because hatchery fish are subject to the authority of the state by AS 16.10.440(a), Saupe 
reasons, they are subject to the sustained yield clause.
This conclusion, he asserts, "also comports with common sense" because
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[i]f they did not belong to the State, it could not reserve hatchery fish for use by 
others without paying for them. Moreover, if the mere expectation that a hatchery 
will later be allowed to harvest some unidentified fraction of the returning fish 
constitutes an ownership interest in all of its fish, then every other limited entry 
permit holder could be said to have the same "lingering property interest," leading 
to the false conclusion that none of the fish in Alaska’s waters ever belong to the 
State or are subject to the sustained yield principle of management

A more reasonable interpretation of these related statutory and constitutional 
provisions is that, once released, hatchery fish become like wild stocks in every 
legal respect. They belong to the state, are reserved to the people for common use 
and must be managed for sustained yield.. .

SaiipS, pp. 10-1 1 .

However, even if the state "owns" the hatchery fish, it does not automatically follow that 
the state must manage those fish on a sustained yield basis. As George Utermohle notes, 
the drafters of our constitution chose to make sustained yield requirement subject to 
"beneficial uses". The commentary on Article VIII, Natural Resources, at page 98, states:

This principle [sustained yield] is qualified in terms of "the highest beneficial public 
use" in recognition of its not being in the public interest to preserve certain parasitic 
or predatory organisms destructive of more beneficial plant and animal life.

And, during the debate on the sustained yield clause, Delegate Riley explained:

. . .  we have in mind no narrow definition of "sustained yield," as is used for 
example, in forestry, but the broad premise that insofar as possible a principle of 
sustained yield shall be used with respect to administration of those resources 
which are susceptible of sustained yield, and where it is desirable. For example, 
predators would not be maintained on a sustained yield basis. (Alaska 
Constitutional Convention Proceedings, p. 2451.)

Utermohle argues that:

The delegates understood that the concept of preferences among beneficial uses 
would allow the state to make reasoned decisions to prefer certain renewable 
resources over other renewable resources to achieve a more beneficial public 
purpose. The authority to establish preference among beneficial uses may permit the 
state to harvest hatchery fish without providing for a sustained yield from the 
hatchery, provided that those who have vested rights in hatchery fish are 
compensated for those rights that are taken by the state.

The ability of the state to establish preferences among beneficial users is reflected in 
AS 16.10.430(b) which allows the commissioner of Fish and Game to terminate 
the operation of a hatchery in the best interests of the public, if the adverse effects 
of the operation of the hatchery are irreversible and cannot be mitigated.
(Utermohle memo, pp. 3-4.)

Saupe, on the other hand, argues that AS 16.10.430(b) is not merely a reflection of the
state's ability to establish preferences among beneficial uses but is in fact the only basis
upon which a hatchery permit may be terminated. He also argues that the contribution made
by PWSAC to the growth of the commercial fishing industry in Alaska demonstrates its l
beneficial use to the state, and that "short of the extreme situation envisioned by AS

- 6 -
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14.10.430(b) it is hard to conceive how denial of a reasonable hatchery harvest in favor of 
other beneficial uses could achieve a greater public purpose." Saupe memo, p. 14.

It is unfortunate that our supreme court has never defined "sustained yield," much less 
taken up the question whether hatchery raised fish must be managed on that principle. 
Suffice to say that knowledgeable people disagree on this issue and it would probably take 
a constitutional amendment to guarantee an unassailable legal conclusion one way or the 
other.

No one would seriously argue that the preservation of wild stocks is not a "beneficial use" 
of the fishery resource, and there apparently is a concern that managing hatchery fish for 
broodstock and cost recovery may, in some instances, be harmful to that beneficial use. 
The difficulty with such a conclusion is that it probably raises more questions than it 
answers. How significant must the harm be? Can it be clearly substantiated? Is not the 
continued health and development of hatchery raised fish also a "beneficial use" of the 
resource?

As the above arguments, conclusions and questions demonstrate, there is no clear answer 
to the question whether there is a constitutional mandate that hatchery fish be managed on 
a sustained yield basis. That is not to say, however, that the legislature should not exercise 
ilS constitutional law making authority in this area. As Chairman Martin's letter makes 
clear, the Board of Fisheries is struggling with statutory ambiguities, and the board is 
obviously looking for legislative action.

Allocating for Broodstock and Cost Recovery
As noted earlier, assistant attorney general Steve White concluded that the board and the 
department are authorized and directed by law to allocate fishery resources for broodstock. 
He also concluded that the board has the authority, but is not required, to manage for cost 
recovery. White memo., p. 7. Going a step further, Mr. Saupe reached the conclusion that 
the board and the department must manage for both broodstock and cost recovery. Saupe 
memo., p. 16. In reaching their conclusions, White and Saupe both rely on the notion that 
hatchery fish must be managed on the principle of sustained yield, discussed above, and on 
the a number of statutes and court decisions which point to legislative approval for such 
activity.

As noted above, the board is to provide for "the conservation and development of of the 
fishery resources of the state." AS 16.05.221(a). The Alaska Supreme Court, in Kenai 
Peninsula Fishermens Coop Ass'n v. State. 628 P. 2d 897, 903 (Alaska 1981), defined 
"conservation" as "controlled utilization of a resource to prevent its exploitation, destruction 
or neglect." Steven White argues that, since managing for broodstock helps to perpetuate 
the fishery resource (i.e., prevents its "exploitation, destruction or neglect"), managing for 
broodstock is analogous to managing for escapement of wild fish. Therefore, the board has 
the power to adopt regulations that will provide for hatchery broodstock. White memo., p. 
2.

Saupe argues that, in addition to the constitutional mandates, managing for broodstock is 
required by AS 16.10.443, which states:

Department assistance and cooperation, (a) Before and after permit issuance under 
AS 16.10.440 - 16.10.470, the department shall make every effort, within the 
limits of time and resources, to advise and assist applicants or permit holders, as 
appropriate, in the planning, construction, or operation of salmon hatcheries.

-7-
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Saupe concludes that, because broodstock recovery is essential to hatchery operations, and 
the department is required to assist in hatchery operations, any regulation or action of the 
department that denies broodstock recovery would be invalid as inconsistent with the 
above-quoted statute. Saupe memo., p. 15.

Whether the board has the authority to manage for cost recovery is less clear than it is for 
broodstock. The board does have the authority to allocate fish to various user groups.9 
However, private nonprofit hatcheries are not specifically designated in law as a user 
group. Nevertheless, Steve White has concluded that private nonprofit hatcheries could be 
considered a "subgroup" of commercial users. Because the Alaska Supreme Court has 
upheld the board's power to allocate among subgroups (e.g., drift gillnetters and set 
gillnetters),10 White concludes that the board could make a valid allocation to hatchery 
operators as a "subgroup."11

Michael Stanley, on the other hand, argues that the statutory definition of "commercial 
fishing" leads to a different conclusion. AS 16.05.940(5) states:

the taking, fishing for, or possession of fish, shellfish, or other fishery resources 
with the intent of disposing of them for profit, or by sale, barter, trade, or in 
commercial channels. . .

Stanley asserts that hatchery operators do not sell cost recovery fish "for profit." He does 
acknowledge that cost recovery sales may be "in commercial channels," but argues that a 
reading of that phrase broad enough to include hatchery operators would also have to 
include other users, such as salmon derby operators. The inference he makes is that the 
legislature did not intend hatchery operators to be included in either definition, and 
therefore hatchery operators cannot be allocated to as a subgroup. Stanley also points to the 
statutory definition of "commercial fisherman, AS 16.10.940 (5), which states that they 
are "individuals," meaning natural persons and not corporations.

Saupe, on the other hand, argues that cost recovery is essential to sustain hatchery yields 
and to promote aquacultute, two requirements of the state constitution.12 He also points to 
a number of statutes which he believes evince a legislative mandate for cost recovery. 
Principal among these is AS 16.10.450 (a), which provides:

9/ See AS 16.05.251(e).

1° /Meier v. State. 739 P.2d 172, 174 (Alaska 1987)

11 /White op., p. 3.

12/Along with the sustained yield requirement already discussed, Saupe relies on art. 
VIII, sec. 15, which states:

No Exclusive Rioht of Fishery. No exclusive right or special privilege of 
fishery shall be created or authorized in the natural waters of the State. 
This section does not restrict the power of the state to limit entry into any 
fishery for the purposes of resource conservation, to prevent economic 
distress among fishermen and those dependent upon them for a livelihood 
and to promote the efficient development of.aauaculturfl in the .Slate- 
(emphasis added).

-8-
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Sale ofsalmon and salmon.eggs bv hatchery, (a) Except as otherwise provided in a 
contract for the operation of a hatchery under AS 16.10.480, a hatchery operator 
who sells salmon returning from the natural waters of the state, or sells salmon 
eggs to another hatchery operating under AS 16.10.400 - 16.10.470, after utilizing 
the funds for reasonable operating costs, including debt retirment, expanding its 
facilities, salmon rehabilitation projects, Fisheries research, or costs of operating the 
qualified regional association for the area in which the hatchery is located, shall 
expend the remaining funds on other fisheries activities of the qualified regional 
association.

Also cited by Saupe as evidence of the legislature's mandate for cost recovery: AS 
16.43.420 (Limited Entry Act provision allowing sale of fish caught under special harvest 
area entry permit); AS 16,10.430 (b) (allowing a holder of a terminated hatchery permit to 
harvest salmon during the termination period); AS 16.05.020 (requiring the commissioner 
of Fish & Game to" improve and extend" the fish resources of the state in the interest of the 
state's economy and general well-being).

Restricting Hatchery Output
The Saupe memorandum also discusses the authority of the board to restrict individual 
hatchery output. Based in pan on Linda Snow's legislative history memorandum, and in 
pan on a review of the board's authorizing statute, Saupe concluded that there is "little or 
no basis for regulation of hatchery output by the board." Saupe memo., p. 28. He assens 
that AS 16.10.440 (b), which allows the board to amend the terms of a hatchery permit,13 
speaks only to regulation of harvest, not production. Saupe memo., p. 30.

As to whether the board can set regional production limits, such as by capping the hatchery 
sockeye output in Prince William Sound to maintain historical levels relative to Bristol Bay 
sockeye production, Saupe is not as sure. However, he does suggest that the board's 
authroity to regulate propagation and stocking14 is a "very slender thread from which to 
hang an unprecedented, statewide regulatory program of production allocations." He also 
assens that serious practical and policy problems would arise when the board attempts to 
allocate between regions of the state.15

13/AS 16.10.440(b) allows the board to amend "the terms of the permit relating to the 
source and number of salmon eggs, the harvest of fish by hatchery operators, and the 
specific locations designated by the department for harvest."

14/AS 16.05.251(7)

15/Saupe memo., p. 31-32.

- 9 -
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CONCLUSIONS
This chapter illustrates some of the ambiguities in Alaska law relating to the authority of the 
Board of Fisheries to manage hatchery fish and leads to several conclusions:

1. There is no specific statutory mandate directing the board to give wild stocks 
preferential management treatment relative to hatchery raised fish.

2. The Alaska Constitution may require that hatchery fish be managed to allow for 
broodstock and cost recovery by the hatcheries, but that requirement may be 
invalidated by a determination that the sustained yield of hatchery fish is not as 
"beneficial" a "use" of the fishery resource as that of protecting the health of the 
wild stocks.

3. Existing statutes ap; ear to allow the board to allocate to hatcheries fish for 
broodstock, but are less clear as to the authority for cost recovery.

4. Existing statutes are not clear on the board's authority to restrict hatchery 
production on a local or regional basis.

OPTIONS FOR FOSSIBLE CONSIDERATION
•P la c in g  a w ild  stock p rio r ity  in to  state statu tes; o r  a lte rn a tiv e ly , 
m aking  the status o f  w ild and hatchery stocks o f  equa l p rio r ity , o r  
le av ing  the statutes ambiguous.

•C la r ify in g  in  state statutes whether o r  no t the B o a rd  o f  F ishe rie s  is 
re q u ire d  to p rov id e  f o r  ha tchery  b rood stock  o r  f o r  cost-recovery  
f i s h e r i e s .
•C la r i fy in g  the B o a rd  o f  F ish e r ie s ' a u th o rity  to re stric t ha tche ry  
p ro d u c t io n .
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The Honorable Hiohard Eliason 
President
Alaska. State Senate 
P.O. Box V  
Juneau, AK 99811

Dear President Eliason:

This letter is in response to a request by the Senate
Resources Committee and the Special Senate Fisheries Committee when 
Board of Fisheries members appeared before the aommittee in March. 
We appreciated the opportunity to sit down with the aommittee and 
discuss items which will improve the board's ability to serve the 
people of Alaska.

In managing fisheries that involve hatchery raised
salmon, the Board of Fisheries has encountered problems due to 
ambiguities in the current Alaska statutes. These problems 
commonly arise when the management of hatchery stocks conflicts 
with either the health of wild stocks or with the opportunity of 
fishermen to harvest wild stocks. Essentially, the statutes are 
not claar on the status of wild stock management.

state statutes also are not alear about the state's duty
to provide fish for hatchery broodstock and coat recovery, and 
about the hatcheries' obligations to contribute to the common 
property fisheries. We perceive that the development of state 
policy toward hatcheries may have created a conflict of interest, 
on one hand, the state manages fisheries as a common property 
resource for the benefit of all user groups. On the other hand, 
the state loans money to hatcheries with the expectation that the 
hatcheries will receive enough fish to be able to repay these 
loans.

The board has the following comments on the existing
statutes:

1. AS 16.10.375 Regional•Salmon Plan. Should new
language require a review or synthesis of the regional plans to 
give a statewide perspective on hatohery production?
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2. AS 16.10.380 Regional Associations. One of the great strengths of the regional associations is the representation of a l l  uaar groups on their boards of director. However, the PNP'a have no such requirement. Should a l l  hatcheries and enhancement activities in a region be under the control of the regional associations?
Should state laws apply to a l l  hatcheries and enhancement activities in Alaska and not just private non-profit hatcheries? Other activ ities that might be covered include state-owned hatcher­ies, regional hatcheries, and the U.S. Pish and W ildlife service, ths U.S. Forest Service, and the National Karine Fisheries Service. Should a l l  these activities be included in the Regional Comprehen­sive Plan?
Should the ro le of the regional associations be to coordinate region vide production and allocation eubjeot to bio­logical review by the Regional Planning Teas and alloaative review by the Board of Fisheries?
Given an expanded ro le fo r the regional associations, should their means and levels of funding be ra-examined by the legislature?
3. AS 16.10.400 permits fo r Salmon Hatcheries. The legislature should re-examine (g) of this section: "During thedevelopment of a comprehensive plan fo r a region no permit may be issued fo r a hatchery unless ths commissioner determines that such an action, would rssu lt in substantial public benefits and would not jeopardize natural stocks." -----
The f i r s t  ton words of this section, "During. . . region . . «n, suggest that once the plan is completed, the prohibited actions could be allowed. Perhaps this wording should be deleted. Also, we believe that there should bo more specific grounds and procedure* fo r terminating hatchery permits a fte r they have been issued*
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Legislators should note that 5 AAC 40.860 provides gener­
ic standards for performance review of hatchery success in produc­
ing emolt from broodstock. There are no statutory standards, 
however, for performance review of hatchery contribution to common 
property fisheries. If a hatchery cannot demonstrate that it is 
providing "substantial public benefit", is the state required to 
continue to provide for returns to the hatchery for broodstock or 
cost recovery purposes?

In this aubsection, "substantial public benefit" is not 
clearly defined. The board recommends that the legislature 
consider linking the number of eggs taken as broodstock or the 
number of smalt released by a hatohery to that hatchery's required 
contribution to the common property fisheries.

The board may contribute to clarifying "substantial 
public benefit*1 by requiring the marking of hatchery fish. While 
we believe that the board has the authority to require th i r ,  it 
would be helpful to have this authority specifioally provided by 
statute. Should the cost of implementing a marking program be 
borne by the producers of hatchery fish or by the state?

The last five words of this subsection, " . . .  would not 
jeopardize natural stocks", is one of only two places (the other is 
AS 16.10.420(10)} which declares that it is the legislature's 
intent that the ccnduct of the entire state hatchery system is 
conditional on the protection of natural atocks. Perhaps because 
our hatcheries have flourished over time, and given some of the 
intense debate occurring in Oregon, Washington and Canada on how 
hatchery stocks have Impacted natural systems, it is especially 
timely for the legislature to review the treatment natural stocks 
receive.

4. The necessity of protecting Alaska's vigorous natural 
stock populations is recognized by Department of Fish and Game 
regulations and policies. The regulations are in 5 AAC 40. For ex­
ample, soma of the strongest language exists in 5 AAC 40.220(b) (1), 
"the proposed hatchery returns may not unraasonably or adversely 
affect management of natural atocks. . ,M Additional language 
exists in 5 AAC 40.005(a), (c), and (a), 5 AAC 40.007(b), 5 AAC
40.170 (2), 5 AAC 40.220 (b)(1), (3) and (7), and 5 AAC 40.860
(b)(2) and (4). A3 this issue of natural stock protection is 
examined by the legislature, the board recommends that the legis­
lature seek input from the Commissioner of the Department of Fish 
and Gama.

C
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5. The legislature may wish to further clarify their 
intent in additional and more concise definitions of terns used in 
Title 16. For example, the following terns should ha clarified: 
"escapement", "brood stock", "cost recovery", "substantial public 
benefit", and "private non-profit."

Should escapement apply strictly to natural stocks re­
turning to natural systems?

Should broodstock be defined as the number of eggs 
authorized b>; permit to meet the production levels of the hatchery 
and to contribute to the common property fisheries? Some wording 
to this effect would be valuable in light of AS 16.10.430 and AS 
16.10.450 which allow for the sale of salmon and salmon eggs for 
cost recovery. Fish which return to the hatchery for broodstock 
should be differentiated from fish which return and may be taken 
for cost recovery.

Does the legislature wish to rank or prioritize escape­
ment to natural systems compared to return of broodstock to 
hatcheries?

"cost recovery" is another term which warrants soma 
further clarification. However, a clear definition of broodstock, 
coupled with a definition of substantial public benefits in terms 
of what is contributed to common property fisheries from brocd- 
etock, would provida a da facto identification of fish available 
for cost recovery as long as identification of hatchery stocks can 
be aohieved.

These concerns of the Board of Fisheries are presented for your 
consideration. Your interest, and past support, in these resource 
issues has been greatly appreciated.

Should you have further questions, please feel free to call me. 

Sincerely,

Michael R. Martin 
chair
Alaska Board of Fisheries

cc: Board of Fisheries members •*
Carl Rosier, Commissioner, ADF&G
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TO.

FOOM

Hon. D o n  W. C o l l i n s w o r t h  
C o m m i s s i o n e r
Department: of F i s h  a n d  G a m e

S t e p h e n  M. W h i t e  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
N a t u r a l  R e s o u r c e s  S e c t i o n

OATE 

c'ie no 

rei. no

SUBJECT

Department of Law

A u g u s t  1, 19 9 0

6 6 3 - 9 0 - 0 3 2 7

4 6 5 - 3 6 0 0

A D F & G  a u t h o r i t y  to m a n a g e  
f i s h e r i e s  f o r  h a t c h e r y  
b r o o d s t o c k  a n d  c o s t  
r e c o v e r y

Y o u  h a v e  a s k e d  w h e t h e r  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  
has l e g a l  a u t h o r i t y  to m a n a g e  f i s h e r i e s  s o  t h a t  s a l m o n  h a t c h e r i e s  
r e c e i v e  b r o o d s t o c k  a n d  c o s t  r e c o v e r y  f i s h  f o r  t h e i r  o p e r a t i o n s .  
Y o u  a l s o  a s k e d  w h e t h e r  t h e  d e p a r t m e n t  is r e q u i r e d  t o  m a n a g e  f i s h­
e r i e s  f o r  t h e s e  r e s u l t s .  Y o u r  s t a f f  h a s  a l s o  a s k e d  us to c o m p a r e  

th e  d e p a r t m e n t ' s  a u t h o r i t y  w i t h  t h a t  o f  t h e  B o a r d  o f  F i s h e r i e s .

I . A N A L Y S T S  

A. F a c t u al-.and L e g a l  B a c k g r o u n d

T h e r e  a r e  t w o  t y p e s  o f  s a l m o n  h a t c h e r i e s  in A l a s k a .  
T h e s e  a r e  p r i v a t e ,  n o n p r o f i t  h a t c h e r i e s  a n d  s t a t e - o w n e d  
h a t c h e r i e s .

T h e  r e g u l a t i o n  o f  p r i v a t e ,  n o n p r o f i t  h a t c h e r i e s  is p r o ­
v i d e d  f o r  i n  A S  1 6 . 1 0 . 4 0 0  - 1 6 . 1 0 . 4 7 0 .  T h e s e  h a t c h e r i e s  h a v e
r e c e i v e d  a s i g n i f i c a n t  a m o u n t  of p u b l i c  f u n d s ,  p r i n c i p a l l y  i n  t h e  
f o r m  o f  l o a n s  f r o m  t h e  s t a t e ' s  f i s h e r i e s  e n h a n c e m e n t  r e v o l v i n g  
l o a n  f u n d  e s t a b l i s h e d  b y  AS 1 6 . 1 0 . 5 0 7 .  1/ U n t i l  f i s h  r a i s e d
b y  p r i v a t e ,  n o n p r o f i t  h a t c h e r i e s  retu.tn to a ’ l o c a t i o n  w h e r e  t h e y  

c a n  b e  h a r v e s t e d  b y  t h e  h a t c h e r y  o p e r a t o r s ,  t h e s e  f i s h  " a r e  a v a i l ­

a b l e  t o  t h e  p e o p l e  f o r  c o m m o n  u s e  a n d  a r e  s u b j e c t  to r e g u l a t i o n  

u n d e r  a p p l i c a b l e  law in t h e  s a m e  w a y  cS f i s h  o c c u r r i n g  in t h e i r  
n a t u r a l  s t a t e . "  AS 1 6 . 1 0 . 4 4 0 ( a ) .

T h e  o n l y  Law t h a t  d e a l s  w i t h  s t a t e - o w n e d  h a t c h e r i e s  is 
t h e  o n e  t h a t  g i v e s  the c o m m i s s i o n e r  o f  t i e  D e p a r t m e n t  of F i s h  a n d  

Game: a u t h o r i t y  to d e s i g n  a n d  c o n s t r u c t  p u b l i c  h a t c h e r i e s .
AS 1 6 . 0 5  . 0 5 0 ( 3 ) .

1/ A c c o r d i n g  to the D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  D e v e l o p ­

me n t ,  t h e  c u r r e n t  a m o u n t  o w e d  to t h e  s t a t e  b y  p r i v a t e ,  n o n p r o f i t  

h a t c h e r i e s  is a p p r o x i m a t e l y .  $ 6 3 . 1  m i l l i o n . .



Hon. Don W. C o l l i n s w o r t h , C om m iss ioner
D eo ar tm en t  o f  F i s h  and Game
AGO f i l e :  653-90-0327

August  1 , 1990
Page 2

a. B o a r d  o f  F i s h e r i e s '  A u t h o r i t y  to M a n a g e  f o r  H a t c h e r y
SaHlTaS.___________________________________ __________________

1. B o a r d ' s  au-thority_tQ. m a n a g e  for b r o o d s t o c k

T h e  B o a r d  of F i s h e r i e s  w a s  c r e a t e d  " f o r  p u r p o s e s  of t h e  
c o n s e r v a t i o n  a n d  d e v e l o p m e n t  o f  t h e  f i s h e r y  r e s o u r c e s  of t h e  
s t a t e . "  A S  1 6 . 0 5 . 2 2 1 ( a )  ( e m p h a s i s  a d d e d ) .  T h e  b o a r d  has a u t h o r­
i t y  to " a d o p t  r e g u l a t i o n s  it c o n s i d e r s  a d v i s a b l e  i n  a c c o r d a n c e  
w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 4 4 . 6 2 )  f o r  . . . r e g u­
l a t i n g  c o m m e r c i a l ,  s p o r t ,  s u b s i s t e n c e ,  a n d  p e r s o n a l  u s e  f i s h i n g  as 
n e e d e d  f o r  t h e  c o n s e r v a t i o n , d e v e l o p m e n t ,  a n d  u t i l i z a t i o n  of 
f i s h e r i e s . "  A S  1 5 . 0 5 . 2 5 1 ( a ) (12) ( e m p h a s i s  a d d e d ) .

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  d e f i n e d  " c o n s e r v a t i o n "  as 

" c o n t r o l l e d  u t i l i z a t i o n  o f  a r e s o u r c e  to p r e v e n t  i t s  e x p l o i t a t i o n ,  

d e s t r u c t i o n ,  o r  n e g l e c t . "  K e n a i  P e n i n s u l a  F i s h e r m a n s  C o on. A s s ' n  
v. S t a t e , 6 2 8  P . 2 d  897, 9 0 3  ( A l a s k a  1 9 8 1 ) .  M e  b e l i e v e  t h a t  t h e  
b o a r d ' s  a u t h o r i t y  to c o n s e r v e  t h e  f i s h e r y  r e s o u r c e  o f  the s t a t e ,  
t h a t  is, to p r e v e n t  i t s  “e x p l o i t a t i o n ,  d e s t r u c t i o n ,  o r  n e g l e c t , "  
is a n  e x p r e s s i o n  o f  t h e  c o n s t i t u t i o n a l  r e q u i r e m e n t  t h a t  fi s h  be 
" u t i l i z e d ,  d e v e l o p e d ,  a n d  m a i n t a i n e d  o n  t h e  s u s t a i n e d  y i e l d  
p r i n c i p l e . "  A l a s k a  C o n s t ,  art. V I I I ,  § 4.

M e  u n d e r s t a n d  t h a t  t h e  t e r m  " b r o o d s t o c k "  m e a n s  t h e  p o r ­
t i o n  o f  r e t u r n i n g  f i s h  t h a t  a h a t c h e r y  u s e s  t o  p r o v i d e  e g g s  f o r

r a i s i n g  its n e x t  c o n t r i b u t i o n  t o  t h e  c o m m o n - p r o p e r t y  f i s h e r y .

B e c a u s e  b r o o d s t o c k  h e l p s  t o  p e r p e t u a t e  t h e  f i s h e r y  r e s o u r c e ,  w e

b e l i e v e  t h a t  m a n a g i n g  f o r  b r o o d s t o c k  is a n a l o g o u s  to m a n a g i n g  f o r
e s c a p e m e n t  o f  w i l d  f i s h  t o  a c h i e v e  s u s t a i n e d  y i e l d .  It f o l l o w s ,  
t h e r e f o r e ,  t h a t  t h e  B o a r d  o f  F i s h e r i e s  is e m p o w e r e d  to a d o p t  
r e g u l a t i o n s  t h a t  w i l l  p r o v i d e  b r o o d  s t o c k  to t h e  h a t c h e r i e s .

F u r t h e r m o r e ,  b e c a u s e  m a n a g e m e n t  f o r  s u s t a i n e d  y i e l d  is r e q u i r e d  b y

a r t i c l e  VIII, s e c t i o n  4, o f  t h o  A l a s k a  C o n s t i t u t i o n ,  w e  b e l i e v e  
t h a t  t h e  l a w  d i r e c t s  t h e  b o a r d  t o  m a n a g e  f o r  t h i 3  r e s u l t .

2. T h e  B o a r d ' s  A u t h o r i t y  to M a n a g e  f o r  C o s t  R e c o v e r y  

E-ish___________ ______________________________________ ________________

W e  u n d e r s t a n d  t h a t  " c o s t  r e c o v e r y  f i s h "  a r e  the p o r t i o n  

of r e t u r n i n g  f i s h  t h a t  a p r i v a t e ,  n o n p r o f i t  h a t c h e r y  h a r v e s t s  a n d  

s e l l s  to h e l p  m e e t  Its f i n a n c i a l  o b l i g a t i o n s .  'Me a l s o  u n d e r s t a n d  
t h a t  s t a t e - o w n e d  h a t c h e r i e s  d o  n o t  p r e s e n t l y  h a r v e s t  fish for c o s t
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r e c o v e r y .  T h u s ,  t h e  q u e s t i o n  o f  m a n a g i n g  f i s h  f o r  c o s t  r e c o v e r y  
c o n c e r n s  o n l y  p r i v a t e ,  n o n p r o f i t  h a t c h e r i e s .  2/

As n o t e d  a b o v e ,  t h e  B o a r d  o f  F i s h e r i e s  h a s  a u t h o r i t y  to 
a d o p t  r e g u l a t i o n s  f o r  d e v e l o p m e n t  as w e l l  as f o r  c o n s e r v a t i o n  of 
t h e  f i s h e r i e s .  AS 1 6 . 0 5  . 2 2 1 ( a ) ;  AS 1 6 . 0 5 . 2 5 1 ( a )(12) . T h e  A l a s k a  
S u p r e m e  C o u r t  has d e f i n e d  " d e v e l o p m e n t "  as " m a n a g e m e n t  of a 
r e s o u r c e  to m a k e  it a v a i l a b l e  f o r  u s e . "  K e n a i  P e n i n s u l a . 628 P . 2d 
at 903.

We h a v e  p r e v i o u s l y  a d v i s e d  c h a t  t h i s  a u t h o r i t y  e m p o w e r s  
t h e  b o a r d  to a l l o c a t e  f i s h  t h a t  a r e  b e y o n d  t h o s e  n e e d e d  to a s s u r e  
s u s t a i n e d  y i e l d .  T h i s  p o w e r  is e s t a b l i s h e d  b y  A S  1 6 . 0 5 . 2 5 1 ( d ) ,  
w h i c h  m a n d a t e s  t h a t  t h e  b o a r d  p r o v i d e _  "a f a i r  a n d  r e a s o n a b l e  
o p p o r t u n i t y  f o r  t h e  t a k i n g  of f i s h e r y  r e s o u r c e s "  b y  f i s h e r y  u s e r  
g r o u p s  a n d  b y  A S  1 6 . 0 5 . 2 5 1 ( e ) ,  w h i c h  r e q u i r e s  t h a t  t h e  b o a r d  a d o p t  

c r i t e r i a  f o r  m a k i n g  a l l o c a t i o n s  a m o n g  t h e s e  g r o u p s .  1990 Inf. Op. 
A t t ' y  G e n .  (Jan. 12; 6 6 3 - 9 0 - 0 2 2 7 ) ;  1 9 8 9  Inf. O p .  A t t ' y  G e n .
(Apr. 7; 6 6 3 - 8 9 - 0 4 6 5 ) .

T h e  c o u r t s  h a v e  e n d o r s e d  v a r i o u s  f o r m s  o f  a l l o c a t i o n .  
T h e s e  h a v e  i n c l u d e d  a l l o c a t i o n s  b e t w e e n  t h e  v a r i o u s  o v e r a l l  u s e r  
g r o u p s  i d e n t i f i e d  i n  t h e  f i s h  a n d  g a m e  c o d e  —  p e r s o n a l  use, 
s p o r t ,  a n d  c o m m e r c i a l  f i s h e r s .  F o r  e x a m p l e ,  i n  t h e  K e n a i  P e n i n­
s u l a  c a s e ,  t h e  A l a s k a  S u p r e m e  C o u r t  s a i d  t h a t  t h e  b o a r d  c o u l d  
e s t a b l i s h  p r i o r i t i e s  o f  u s e  b e t w e e n  r e c r e a t i o n a l  a n d  c o m m e r c i a l  
f i s h e r s .  K e n a i  P e n i n s u l a . 628 P . 2 d  a t  903. .. In o t h e r  c a s e s ,  t h e  
c o u r t s  h a v e  u p h e l d  r e g u l a t i o n s  t h a t  a l l o c a t e  h a r v e s t  b e t w e e n  c o m ­
p e t i n g  s u b g r o u p s  o f  a p a r t i c u l a r  u s e r  g r o u p .  F o r  e x a m p l e ,  the 
c o u r t  u p h e l d  t h e  b o a r d ’s a l l o c a t i o n  o f  f i s h  b e t w e e n  d r i f t  g i l l n e t  
f i s h e r s  a n d  s e t  g i l l n e t  f i s h e r s ,  b o t h  o f  w h o m  a r e  c o m m e r c i a l  
u s e r s .  M e i e r  v. S t a t e , 739 P . 2 d  172, 174 ( A l a s k a  1 9 8 7 ) .

P r i v a t e ,  n o n p r o f i t  h a t c h e r i e s  a r e  n o t  i d e n t i f i e d  in t h e  
l a w  as a n  o v e r a l l  u s e r  g r o u p .  N e v e r t h e l e s s ,  w e  k n o w  o f  no r e a s o n  
w h y  t h e y  c o u l d  n o t  b e  c o n s i d e r e d  a s u b g r o u p  o f  c o m m e r c i a l  u s e r s  

a n d  thus b e  t a r g e t e d  for a l l o c a t i o n s  l i k e  a n y  o t h e r  d i s t i n c t  

s u b g r o u p  o f  c o m m e r c i a l  h a r v e s t e r s .

T h e  law e s t a b l i s h e s  s e v e n  c r i t e r i a  t h a t  t h e  b o a r d  m a y  
c o n s i d e r  w h e n  m a k i n g  a l l o c a t i o n s .  A S  1 6 . 0 5 . 2 5 1 ( e ) . f e e  also 

05 A A C  39 .205 , 05 A A C  7 5 . 0 1 7 ,  / and. 05 A A C  7 7 . 0 0 7  . • W e  h a v e

2/ If s t a t e - o w n e d  h a t c h e r i e s ,  o p e r a t e d - b y - t h e  s t a t e  o r  b y  p r i v a t e  

c o n t r a c t o r s ,  h a r v e s t  c o s t - r e c o v e r y  fish, t h i s  w o u l d  r a i s e  i s s u e s  

t h a t  a r e  b e y o n d  t h e  s c o p e  of. th i s  m e m o r a n d u m .  In t h a t * e v e n t ,  we 

w o u l d  be p l e a s e d  to p r o v i d e  y o u  w i t h  f u r t h e r  a n a l y s e s  of t h o s e  

i s s u e s .  - .
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p r e v i o u s l y  n o t e d  t h a t  t h e  b o a r d  is n o t  l i m i t e d  to j u s t  t h e s e  
f a c t o r s .  W e  c a u t i o n e d ,  h o w e v e r ,  t h a t  if t h e  b o a r d  c o n s i d e r s  
a d d i t i o n a l  f a c t o r s ,  it s h o u l d  i n s u r e  t h a t  t h e  r e s u l t i n g  a l l o c a t i o n  
s a t i s f i e s  c o n s t i t u t i o n a l  r e q u i r e m e n t s  o f  s u b s t a n t i v e  d u e  p r o c e s s  
a n d  o f  e q u a l  p r o t e c t i o n .  1 9 9 0  Inf. Op. A t t ' y  G e n .  (Jan. 12; 
6 6 3 - 9 0 - 0 2 2 7 ) .  1/

T o  s a t i s f y  s u b s t a n t i v e  d u e  p r o c e s s ,  a n  a l l o c a t i o n  c a n n o t  
b e  a r b i t r a r y  a n d  it m u s t  f u r t h e r  a l e g i t i m a t e  g o v e r n m e n t a l  p u r ­

p o s e *  M o b U e  O i l  ^ __ L o c a l  B o u n d a r y  C o m m ' n . 518 P . 2 d  92
( A l a s k a  1 9 7 4 ) .  To s a t i s f y  e q u a l  p r o t e c t i o n ,  a d i s t i n c t i o n  b e t w e e n  
c o m p e t i n g  u s e r s  m u s t  be " b a s e d  o n  a l e g i t i m a t e  p u b l i c  p u r p o s e  a n d  
. . . b e  r e a s o n a b l e ,  n o t  a r b i t r a r y ,  a n d  . . . r e s t  u p o n  s o m e
g r o u n d  o f  d i f f e r e n c e  h a v i n g  a f a i r  a n d  s u b s t a n t i a l  r e l a t i o n  t o  t h e  
o b j e c t  o f  t h e  ( a l l o c a t i o n  s c h e m e ] . ” S t a t e  v. O s t r o v s k y . 6 6 7  P. 2d 
1 1 84, 1 1 9 3  ( A l a s k a  1983) ( c i t a t i o n  o m i t t e d ) .

E a r l i e r  w e  n o t e d  t h a t  p r i v a t e ,  n o n p r o f i t  h a t c h e r i e s  h a v e  
r e c e i v e d  s u b s t a n t i a l  l o a n s  f r o m  t h e  s t a t e .  W e  a s s u m e  c h a t  c o s t  

r e c o v e r y  f i s h  a r e  a s i g n i f i c a n t ,  if n o t  e s s e n t i a l ,  s o u r c e  o f  

i n c o m e  f o r  m e e t i n g  t h e s e  h a t c h e r i e s '  d e b t  s e r v i c e .  If t h e  b o r ­
r o w e r s  d o  n o t  r e c e i v e  s u f f i c i e n t  c o s t  r e c o v e r y  f i s h ,  it m a y  n o t  
o n l y  t h r e a t e n  t h e i r  a b i l i t y  to c o n t r i b u t e  to .-the c o m m o n - p r o p e r t y  
f i s h e r y ,  b u t  a l s o  t h e i r  a b i l i t y  to r e p a y  s t a t e  l o a n s .  A c c o r d ­

in g l y ,  w e  b e l i e v e  t h a t  p r e v e n t i n g  t h e  e c o n o m i c  f a i l u r e  o f  b o r r o w e r  
h a t c h e r i e s  w o u l d  c e r t a i n l y  b e  a " l e g i t i m a t e  g o v e r n m e n t  p u r p o s e . ”

W e  a l s o  b e l i e v e  t h a t  d i s t i n g u i s h i n g  b e t w e e n  p r i v a t e ,  
n o n p r o f i t  h a t c h e r i e s ,  w h o  m a k e  a d i r e c t  c o n t r i b u t i o n  to s u s t a i n e d  
y i e l d ,  a n d  o t h e r  u s e r s  w h o  d o  n o t  m a k e  s u c h  a c o n t r i b u t i o n  b e a r s  a 

" f a i r  a n d  s u b s t a n t i a l  r e l a t i o n s h i p "  to t h e  g o a l s  o f  s u s t a i n i n g  
c o m m o n - p r o p e r t y  f i s h e r i e s  a n d  r e p l e n i s h i n g  t h e  l o a n  fund. T h u s ,  
w e  b e l i e v a  t h a t  a n  a l l o c a t i o n  t o  p r o v i d e  c o s t  r e c o v e r y  f i s h  w o u l d  
s a t i s f y  t h e  r e q u i r e m e n t s  o f  s u b s t a n t i v e  d u e  p r o c e s s  a n d  e q u a l  
p r o t e c t i o n .

W e  not e ,  h o w e v e r ,  t h a t  n o n e  o f  t h e  p r e s e n t  c r i t e r i a  .n 

A S  1 6 . 0 5 . 2 5 1 ( e )  p r e c i s e l y  d e s c r i b e  the p o s i t i v e  a t t r i b u t e s  of 
h a t c h e r i e s .  F a c t o r s  (5) ( e c o n o m i c  i m p o r t a n c e )  a n d  (6) ( r e g i o n a l  
i m p o r t a n c e )  c o u l d ,  u n d e r  n a r r o w  c i r c u m s t a n c e s ,  j u s t i f y  an

1/ W e  a l s o  o p i n e d  t h a t  a l l o c a t i o n s  m u s t  s a t i s f y  t h e  p r o v i s i o n s  c: 

a r t i c l e  V I I I  o f  the A l a s x a  C o n s t i t u t i o n . .  S p e c i f i c a i l y - ,  t h e s e  a r e  

s e c t i o n  I ( m a x i m u m  u s e ) ,  s e c t i o n  2 ( m a x i m u m  b e n e f i t ) ,  s e c t i o n  j 

( c o m m o n  u s e ) ,  s e c t i o n  15 (no e x c l u s i v e  r i g h t  ’o f  f i s h i n g ) ,  a n a  

s e c t i o n  17 ( e q u a l  a p p l i c a t i o n ) .  1990 Inf. Op. A t f y  Ge n .  
(Jan. 12; 6 6 3 - 3 0 - 0 2 2 7  ). W e  d o  n o t  b e l i e v e  t h a t  an. a l l o c a t i o n  for 

c o s t - r e c o v e r y  w o u l d  v i o l a t e  a n y  o f  t h e s e  s e c t i o n s .
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a l l o c a t i o n  t h a t  p r o v i d e s  f o r  c o s t  r e c o v e r y ,  A /  A l t h o u g h  the 
b o a r d  is n o t  l i m i t e d  t o  u s i n g  t h e s e  c r i t e r i a ,  t h e y  s t i l l  a f f e c t  
t h e  p u b l i c  a n d  i m p l e m e n t  a l e g i s l a t i v e  m a n d a t e .  T h u s ,  a n y  
u n l i s t e d  c r i t e r i a  t h a t  t h e  b o a r d  w i s h e s  to u s e  s h o u l d  b e  a d o p t e d  
b y  r e g u l a t i o n .  S e e  K e n a i  P e n i n s u l a , 6 2 8  P . 2d at 905, 9 0 6 . '  In 
o t h e r  w o r d s ,  if t h e  b o a r d  i n t e n d s  to a l l o c a t e  for c o s t  r e c o v e r y ,  
it s h o u l d  a d a p t  b y  r e g u l a t i o n  c r i t e r i a  t h a t  m o r e  c l o s e l y  d e s c r i b e  
t h e  s p e c i a l  a t t r i b u t e s  o f  p r i v a t e ,  n o n p r o f i t  h a t c h e r i e s .

T h e  b o a r d ’s a u t h o r i t y  to a l l o c a t e  f o r  c o s t  r e c o v e r y ,  
t h e n ,  is b a s e d  u p o n  c h a r a c t e r i z i n g  p r i v a t e ,  n o n p r o f i t  h a t c h e r i e s  
as a n o t h e r  t y p e  of c o m m e r c i a l  s u b g r o u p .  But, t h e r e  is n o t h i n g  in 
t h e  l a w  t h a t  r e q u i r e s  t h e  b o a r d  t o  a l l o c a t e  to a p a r t i c u l a r  g r o u p  

o r  s u b g r o u p .  A c c o r d i n g l y ,  w e  d o  n o t  b e l i e v e  t h a t  the b o a r d  is 
r e q u i r e d  b y  l a w  to a l l o c a t e  c o s t  r e c o v e r y  f i s h  to t h i s  s u b g r o u p .

C. D e p a r t m e n t ' s  A u t h o r i t y  to M a n a g e  for H a t c h e r y  .Returns

1. D e p a r t m e n t ' s  a u t h o r i t y  to m a n a g e  f o r  b r o o d s t o c k

T h e  c o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  h a s  
l i m i t e d  t o o l s  f o r  m a n a g i n g  c o m m e r c i a l  f i s h e r i e s  i n d e p e n d e n t l y  cf 
t h e  b o a r d .  T h i s  a u t h o r i t y  is c o n t a i n e d  in AS 1 6 . 0 5 . 0 6 0 ( a ) .  It 
a l l o w s  t h e  c o m m i s s i o n e r  to u s e  e m e r g e n c y  o r d e r s  " w h e n  the c i r c u m ­

s t a n c e s  r e q u i r e "  to s u m m a r i l y  o p e n  a n d  c l o s e  s e a s o n s  o r  a r e a s  o r  

to s u m m a r i l y  c h a n g e  w e e k l y  c l o s e d  p e r i o d s .

T h e  l a w  d o e s  n o t  d e f i n e  w h a t  c i r c u m s t a n c e s  w i l l  e n a b l e  
t h e  c o m m i s s i o n e r  to u s e  h i s  o r  h e r  e m e r g e n c y  o r d e r  p o w e r .  
H o w e v e r ,  w e  h a v e  p r e v i o u s l y  a d v i s e d  t h a t  in l i g h t  o f  t h e  c o m m i s ­
s i o n e r ' s  s t a t u t o r y  c h a r g e  to " m a n a g e ,  p r o t e c t ,  m a i n t a i n ,  i m p r o v e ,  
a n d  e x t e n d  t h e  f i s h  . . . r e s o u r c e s  of the s t a t e , "  e m e r g e n c y  
o r d e r s  c a n  b e  i s s u e d  to p r o t e c t  s u s t a i n e d  y i e l d ,  b a s e d  o n  c o n s e r - 
v a t i o n  c o n c e r n s .  AS 1 6 .0 5 .0 2 0 ( 2 ) ;  1989 Inf. Op. A t t ' y  G e n .

(Apr. 7; 6 6 3 -8 9 -0 4 6 5 ) .

E a r l i e r  we r e c o g n i z e d  a n  a n a l o g y  b e t w e e n  m a n a g i n g  

e s c a p e m e n t  of w i l d  s t o c k s  f o r  c o n s e r v a t i o n / s u s t a i n e d  y i e l d  a n a  

m a n a g i n g  f o r  h a t c h e r y  b r o o d s t o c k  in o r d e r  to s e r v e  the s a m e  p u r ­
p o s e s .  T h u s ,  w e  b e l i e v e  c h a t  t h e  d e p a r t m e n t ,  a c t i n g  t h r o u g h  the 

c o m m i s s i o n e r ' s  p o w e r  to i s s u e  e m e r g e n c y  o r d e r s ,  c a n  i n d e p e n d e n t l y

i/ F o r  e x a m p l e ,  if (L) a c e r t a i n  f i s h e r y  w e r e  a n  i m p o r t a n t  s e g ­

m e n t  o f  a n  e c o n o m y ,  (2) a h a t c h e r y  made, a c r i t i c a l  c o n t r i b u t i o n  to 

t h e  p e r p e t u a t i o n - o f  t h i s  f i s h e r y ,  a n d  ( 3 ) ~ t h e  h a t c h e r y  c o u l d  net 

s u r v i v e  to m a k e  t h i s  c o n t r i b u t i o n  w i t h o u t  a n  a l l o c a t i o n  of c o s t -  

r e c o v e r y  fish, the b o a r d  c o u l d  c o n c l u d e  t h a t  t h e ' a l l o c a t i o n  w o u l d  

be v e r y  i m p o r t a n t  to t h a t  e c o n o m y .  - - -
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m a n a g e  f i s h e r i e s  to p r o v i d e  b r o o d s t o c k  to h a t c h e r i e s .  In the s a m e  
w a y  t h a t  t h e  A l a s k a  C o n s t i t u t i o n  d i r e c t s  t h e  B o a r d  of F i s h e r i e s  to 
m a n a g e  f o r  t h e  r e t u r n  of b r o o d s t o c k ,  w e  b e l i e v e  t h a t  t h e  law a l s o  
d i r e c t s  t h e  d e p a r t m e n t  to m a n a g e  f o r  t h e  s a m e  r e s u l t .

2. D e p a r t m e n t ' s  a u t h o r i t y  to m a n a g e  for c o s t  r e c o v e r y
f i s h   ____________

T h e  l a w  is n o t  c l e a r  o n  t h e  q u e s t i o n  o f  w h e t h e r  t h e  
d e p a r t m e n t ,  t h r o u g h  the c o m m i s s i o n e r ' s  e m e r g e n c y  o r d e r  p o w e r ,  is 
a u t h o r i z e d  to i n d e p e n d e n t l y  m a n a g e  f i s h e r i e s  f o r  c o s t  r e c o v e r y  
fish. It is a l s o  n o t  c l e a r  w h e t h e r  i t  is r e q u i r e d  to d o  so.

O n  o n e  hand, it c a n  be a r g u e d  t h a t  t h e  c o m m i s s i o n e r ' s  
s t a t u t o r y  c h a r g e  i n  AS 1 6 . 0 5 . 0 2 0 ( 2 )  t o  " m a i n t a i n  a n d  i m p r o v e "  t h e  
r e s o u r c e  a u t h o r i z e s  a c t i o n s  t h a t  w i l l  e n a b l e  p r i v a t e ,  n o n p r o f i t  

h a t c h e r i e s  to s u r v i v e .  U n l e s s  t h e y  a r e  a b l e  to m e e t  f i n a n c i a l  

o b l i g a t i o n s ,  h a t c h e r i e s  w i l l  n o t  b e  a b l e  to r a i s e  b r o o d s t o c k ,  a n d  
t h e r e b y  n o t  b e  a b l e  to c o n t r i b u t e  t o  t h e  " m a i n t e n a n c e  a n d  i m p r o v e ­
m e n t "  of t h e  r e s o u r c e .  It c a n  a l s o  b e  a r g u e d  t h a t  it is u n l i k e l y  

t h a t  t h e  l e g i s l a t u r e  w o u l d  h a v e  c r e a t e d  a p r o g r a m  for f i n a n c i n g  
the h a t c h e r i e s  a n d  y e t  n o t  i n t e n d e d  f o r  f i s h e r i e s  to be m a n a g e d  s o  

t h a t  t h e s e  h a t c h e r i e s  c o u l d  p a y  b a c k  t h e i r  l o a n s  a n d  c o n t r i b u t e  to 
the f i s h e r y  r e s o u r c e .

O n  t h e  o t h e r  han d ,  c o s t  r e c o v e r y  fis h ,  u n l i k e  b r o o d s t o c k  
fish, d o  n o t  d i r e c t l y  c o n t r i b u t e  t o  t h e  p e r p e t u a t i o n  o f  t h e  
r e s o u r c e .  T h e y  a r e  s o l d  to m e e t  e c o n o m i c  n e e d s  of a u s e r  s u b ­

g r o u p .  T h u s ,  t h e y  c a n  b e  l i k e n e d  t o  f i s h  t h a t  e x c e e d  t h e  a m o u n t  

n e e d e d  f o r  s u s t a i n e d  y i e l d  a n d  a r e  t h u s  a v a i l a b l e  for a l l o c a t i o n  
a m o n g  v a r i o u s  u s e r s .

I n  t h e  p a s t ,  w e  h a v e  o p i n e d  t h a t  the c o m m i s s i o n e r  
p r o b a b l y  c a n n o t  a l l o c a t e  f i s h  t h r o u g h  h i s  o r  h e r  e m e r g e n c y  o r d e r  

p o w e r .  Only t h e  b o a r d  c a n  a l l o c a t e  f i s h  a m o n g  c o m p e t i n g  f i s h e r i e s  
o r  u s e r  g r o u p s .  19 9 0  Inf. Op. A t t ' y  G e n .  (Ja n .  L2; 6 6 3 - 9 0 - 0 2 2 7 ) ;  
L989 Inf. O p .  A t t ' y  Ge n .  (Apr. 7; 6 6 3 - 8 9 - 0 4 6 5 ) .  A c c o r d i n g  to t h i s  
a r g u m e n t ,  t h e  d e p a r t m e n t  c o u l d  n o t  i n d e p e n d e n t l y  m a n a g e  fish f o r  

c o s t  r e c o v e r y  b e c a u s e  it is n o t  a u t h o r i z e d  to a l l o c a t e  f i s h  a m o n g  
u s e r s ,  i/

5./ A l t h o u g h  it :s n o t  c l e a r  w h e t h e r  t h e  d e p a r t m e n t ,  ..^dependent 
o f  t h e  b o a r d ,  is authori-zed o r  R e q u i r e d  to al l o c a t e  fi s h  for c o s t  

r e c o v e r y ,  w e  n o t e  t h a t  t n e r e  a r e  s e v e r a l  w a y s  t h a t . t h e  d e p a r t m e n t ,  

in c o n j u n c t i o n  w L t h  the b o a r d ,  c o u l d  m a n a g e  -for this- p u r p o s e .  
F i r s t ,  u n d e r  A S  1 6 . C 5 . 2 7 0  the b o a r d . c o u l d  d e l e g a t e  to t h e  d e p a r t ­

m e n t  its o w n  a u t h o r i t y  to a l l o c a t e  f o r  c e r t a i n  ..fisheries. N e x t ,
‘ '( c o ntinued. . . )
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T h e  a r g u m e n t s  o n  b o t h  s i d e s  o f  t h i s  q u e s t i o n  d e p e n d  u p o n  
i m p l i c a t i o n  a n d  a n a l o g y .  T h e  l a w  d o e s  n o t  c l e a r l y  p o i n t  to o n e  
a n s w e r  o r  t h e  o t h e r .  A l t h o u g h  w e  b e l i e v e  w e  c o u i d  d e f e n d  a n
e m e r g e n c y  o r d e r  t h a t  w a s  i s s u e d  to p r o v i d e  c o s t  r e c o v e r y  fish, w e  
h e s i t a t e  to p r e d i c t  t h e  o u t c o m e  o f  a n y  c h a l l e n g e .  A c c o r d i n g l y ,  if 
t h e  d e p a r t m e n t  w i s h e s  to i n d e p e n d e n t l y  m a n a g e  f o r  c o s t  r e c o v e r y  
fish, w e  r e c o m m e n d  t h a t  it s e e k  c l e a r  a u t h o r i t y  f r o m  t h e  
l e g i s l a t u r e  to d o  so.

II.. C O N C L U S I O N

T h e  B o a r d  o f  F i s h e r i e s  a n d  t h e  D e p a r t m e n t  of F i s h  a n d  
G a m e  a r e  a u t h o r i z e d ,  a n d  in fact a r e  d i r e c t e d ,  t o  m a n a g e  f i s h e r i e s  
s o  t h a t  b r o o d s t o c k  r e t u r n s  to h a t c h e r i e s .  T h e  b o a r d  c a n  m a n a g e  
t h r o u g h  its p o w e r  to a d o p t  r e g u l a t i o n s  a n d  t h e  c o m m i s s i o n e r ,  w h e n  

h e  o r  s h e  a c t s  i n d e p e n d e n t l y  of t h e  b o a r d ,  c a n  m a n a g e  t h r o u g h  t h e  
p o w e r  to i s s u e  e m e r g e n c y  o r d e r s .  T h e  a u t h o r i t y  o f  b o t h  is b a s e d  
u p o n  s t a t u t o r y  p r o v i s i o n s  for m a n a g i n g  f o r  c o n s e r v a t i o n  a n d  o n  
c o n s t i t u t i o n a l  m a n d a t e s  for m a n a g i n g  f o r  s u s t a i n e d  y i e l d .

T h e  b o a r d  h a s  t h e  s t a t u t o r y  a u t h o r i t y  t o  m a n a g e  f i s h­
e r i e s  so t h a t  c o s t  r e c o v e r y  f i s h  r e t u r n  t o  a p r i v a t e ,  n o n p r o f i t  
h a t c h e r y .  H o w e v e r ,  it is n o t  c l e a r  t h a t  t h e  p r e s e n t  a l l o c a t i o n  
c r i t e r i a  r e c o g n i z e  t h e  s p e c i a l  a t t r i b u t e s  o f  h a t c h e r i e s .  If t h e  
b o a r d  a d o p t s  s u c h  c r i t e r i a ,  the b o a r d ' s  r e g u l a t o r y  a u t h o r i t y  to 
m a n a g e  f o r  c o s t  r e c o v e r y  w o u l d  b e  c l e a r  as w e l l .  O n  t h e  o t h e r  

h a n d ,  t h e r e  is n o  b a s i s  to c o n c l u d e  t h a t  t h e  b o a r d  is r e q u i r e d  to 
a l l o c a t e  f i s h  f o r  t h i s  p u r p o s e .

A b s e n t  t h e  b o a r d ' s  d e l e g a t i o n  o f  a l l o c a t i o n  a u t h o r i t y  to 
t h e  d e p a r t m e n t ,  it is n o t  c l e a r  t h a t  t h e  l a t t e r  is a u t h o r i z e d  o r  
r e q u i r e d  to i n d e p e n d e n t l y  m a n a g e  for c o s t  r e c o v e r y ,  e v e n  b y  e m e r ­

g e n c y  o r d e r .  A l t h o u g h  w e  b e l i e v e  w e  c o u l d  d e f e n d  s u c h  a n  a c t i o n ,  
w e  c o u l d  n o t  p r e d i c t  t h e  o u t c o m e  o f  s u c h  s u i t .  T h e r e f o r e ,  w e
r e c o m m e n d  t h a t  t h e  d e p a r t m e n t  s e e k  l e g i s l a t i o n  t h a t  m o r e  c l e a r l y  
e s t a b l i s h e s  t h i s  p o w e r .

W e  h o p e  t h i s  a n s w e r s  y o u r  q u e s t i o n s .  P l e a s e  d o  n o t

h e s i t a t e  to c o n t a c t  us if w e  c a n  be o f  f u r t h e r  h e l p .

SiiW: tg

( 5/ (...continued) ' * ...
’»/ the board could by regulation direct the ..department to .manage a
I particular fishery for this purpose. Examples of this are i n

5 AAC 24 . 365 and 5 AAC 24.366 . Finally, the board could by 
regulation establish-ari allocation framework t h a t ‘the department
C O U l d  i m o  l e m e n t  *  H r * n n  n  H a m g r ‘ ' ' a r > { " r



r.
c

Hon. D o n  W. C o l l i n s w o r t h ,  C o m m i s s i n n o r >  
D e p a r t m a n t  o f  F i s h  a n d  G a m e  mrniSS10ner 
A G O  file: 6 6 3 - 9 0 - 0 3 2 7

A u g u s t  1 , 1.990 
P a g e  3

t

Anc£oragerriS' A3SiSCant Attorney General

L



y

M ic h a el  A. D. S ta n ley__________________________________________ attorney at law
OPPICE 130 SEWARO STREET. SUITE 413 Ph o n e  1907 )586 -6077
MAILING PO 80X 020449. JUNEAU. ALASKA 99802 PAX (907)  463-ZI  11

DATE: February 28, 1991

TO: Kate Troll, Executive Director
Southeast Alaska Seiners A ./

y v r *FROM: Michael A. D. Stanley j
SUBJ: Department of Law Opinion Re Management Of Fisheries

For Hatchery Broodstock And Cost Recovery

You have asked me to review an opinion authored by Assistant 
Attorney General Stephen White, dated August 1, 1990, concerning the 
legal authority of the Board of Fisheries ("Board") and the Alaska 
Department of Fish and Game ("ADF&G") to manage fisheries for return 
of hatchery broodstock and cost recovery.

This memo is not intended as a lengthy analysis of Mr. White's 
conclusions or the issues presented, but is instead meant to identify 
questions raised by his opinion.

Briefly stated, White's conclusions are as follows:

1. The Board has the authority and, under article Vlii, 
section 4 of the Alaska Constitution (the sustained yield 
clause), the obligation to manage fisheries to provide broodstock 
to hatcheries.

2. The Board has the authority to allocate fish to 
nonprofit hatcheries for cost recovery, as a subgroup of 
commercial users.

3. Like the Board, ADF&G has the authority and the 
obligation to use its management powers —  i.e., its emergency 
order authority —  to assure return of broodstock to hatcheries.

4. ADF&G does not have clear authority to use its emergency 
order authority to manage for cost recovery, which is a form of 
allocation among competing users, but could achieve such result

a. by working in conjunction with the Board (e.g., 
receiving a delegation of. the Board's authority or 
implementing a Board regulation requiring such allocation), 
or

b. by seeking legislation that ’clearly establishes such 
power. _
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D I S C U S S I O N

The difficulty I have with Mr. White's opinion is not so much 
what he says, but what he doesn't say; that is, assumptions or legal 
inferences that are implicitly made but not discussed. Once these 
are understood, it can be seen that his conclusions regarding the 
Board's and ADF&G's authority to manage for broodstock and cost 
recovery are subject to some question.

1. Are Hatchery Stocks Subject To Article VIII?

White's memo is premised on the assumption that hatchery fish are 
necessarily subject to the provisions of article VIII of the Alaska 
Constitution. This leads him, among other things, to conclude that 
the Board and ADF&G are required to manage fisheries for return of 
hatchery broodstock, just the same as they are required to manage for 
escapement of wild stocks. I believe there is reason to question 
this assumption.

Article VIII does not use a single term for what it covers, but 
all seem to have a similar meaning: "natural" resources, resources
in their "natural state," and "replenishable resources belonging to 
the state." The question is, do these terms encompass man-made 
hatchery fish? Put another way, does the state "own" hatchery fish 
in the same way as it "owns" wild fish and game. If the answer to 
that question is no, then it may well be that hatchery fish are not 
subject to the requirements of article VIII at all.

I have not studied this "ownership" question for hatchery stocks 
at length, but I have run across items that suggest they might be 
different from wild stocks. For instance, in the commentary on what 
became section 3 of article VIII (the common use clause), the framers 
indicate that it "does not apply to the domestication of fur-bearing 
animals or other animals subject to intensive culture, to fish in 
private p o n d s , or to registered trap lines if authorized by law." 
Commentary on Article on State Lands and Natural Resources, January 
16, 1956, Alaska Constitutional Convention Proceedings, Part 6, 
Appendix V, p. 98 (emphasis m i n e ) . Although the examples mentioned 
do not include hatchery fish, a common thread is creatures which man 
plays a substantial role in propogating.

Further, it could be argued that the legislature itself, when it 
passed the statutes authorizing private nonprofit hatcheries, did not 
view hatchery fish as subject to article VIII. As White points out, 
AS 16.10.440(a) provides that hatchery fish are "available for common 
use and are subject to regulation under applicable law in the same 
way as fish occuring in their natural state." However, this 
legislation would not have been necessary if hatchery fish were 
already believed to be subject to article VIII. The very fact that
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AS 1 6 . 1 0 . 4 4 0  w a s  e n a c t e d  s u g g e s t s  that, in a c o n s t i t u t i o n a l  s e n s e ,  
h a t c h e r y  f i s h  m a y  b e  d i f f e r e n t  f r o m  w i l d  s t o c k s .

S i m i l a r l y ,  t h e  s u s t a i n e d  y i e l d  c l a u s e  s u r e l y  p r o h i b i t s  t h e  B o a r d  
o r  A D F & G  f r o m  e x t i n g u i s h i n g  a w i l d  run. Vet, u n d e r  c e r t a i n  
c i r c u m s t a n c e s  h a t c h e r y  p e r m i t s  m a y  b e  r e v o k e d  a n d  p r o d u c t i o n  

s t o p p e d .  AS 1 6 . 1 0 . 4 3 0 .  A s s u m i n g  h a t c h e r y  f i s h  w e r e  s u b j e c t  to 

s e c t i o n  4 ' s  c o m m a n d  t o  s u s t a i n  p r o d u c t i o n ,  w o u l d n ' t  t e r m i n a t i n g  
o p e r a t i o n  o f  a h a t c h e r y  l i k e w i s e  b e  a c o n s t i t u t i o n a l  v i o l a t i o n ?

T h e  a n s w e r  m a y  b e  t h a t  s e c t i o n  4 d o e s  n o t  a p p l y  t o  h a t c h e r y  fish.

T h e  p o i n t  s i m p l y  is, W h i t e ' s  c o n c l u s i o n  t h a t  t h e  B o a r d  a n d  A D F & G  
a r e  c o n s t i t u t i o n a l l y  m a n d a t e d  t o  m a n a g e  f o r  b r o o d s t o c k ,  j u s t  a s  t h e y  
a r e  r e q u i r e d  t o  m a n a g e  f o r  e s c a p e m e n t  o f  w i l d  s t o c k s ,  is s u b j e c t  to 
s o m e  q u e s t i o n  or, a t  t h e  l e a s t ,  f u r t h e r  a n a l y s i s .

2. A r e  N o n p r o f i t  H a t c h e r i e s  E n g a g e d  In C o m m e r c i a l  F i s h i n g ?

I n  c o n c l u d i n g  t h a t  t h e  B o a r d  c a n  a l l o c a t e  f i s h  t o  p r i v a t e  
n o n p r o f i t  h a t c h e r i e s  f o r  c o s t  r e c o v e r y ,  W h i t e  s t a t e s  t h a t  " w e  k n o w  o f  

n o  r e a s o n  w h y  t h e y  c o u l d  n o t  b e  c o n s i d e r e d  a s u b g r o u p  o f  c o m m e r c i a l  

u s e r s  a n d  t h u s  b e  t a r g e t e d  f o r  a l l o c a t i o n s  l i k e  a n y  o t h e r  d i s t i n c t  

s u b g r o u p  o f  c o m m e r c i a l  u s e r s . "  H e  c o n s p i c u o u s l y  f a i l s  t o  r e f e r  to 

t h e  d e f i n i t i o n  o f  " c o m m e r c i a l  f i s h i n g "  i n  a r t i c u l a t i n g  t h i s  p r e m i s e .  
" C o m m e r c i a l  f i s h i n g "  i s  d e f i n e d  i n  A S  1 6 . 0 5 . 9 4 0 ( 5 )  as

t h e  t a k i n g ,  f i s h i n g  for, o r  p o s s e s s i o n  o f  f i s h ,  s h e l l f i s h ,  
o r  o t h e r  f i s h e r y  r e s o u r c e s  w i t h  t h e  i n t e n t  o f  d i s p o s i n g  of 

t h e m  f o r  p r o f i t ,  o r  b y  s a l e ,  b a r t e r ,  t r a d e ,  o r  in c o m m e r c i a l  
c h a n n e l s . ..

N o n p r o f i t  h a t c h e r i e s  d o  n o t  t a k e  c o s t  r e c o v e r y  f i s h  " f o r  p r o f i t . "

A r e  s u c h  f i s h  n o n e t h e l e s s  t a k e n  " w i t h  t h e  i n t e n t "  o f  d i s p o s i n g  o f  

t h e m  " b y  s a l e . . . o r  i n  c o m m e r c i a l  c h a n n e l s ? "  A l t h o u g h  i t  c o u l d  a r g u e d  
t h a t  t h e y  a r e ,  t h a t  l e a d s  t o  a f a i r l y  e x p a n s i v e  d e f i n i t i o n  o f  

c o m m e r c i a l  f i s h i n g .  S a l m o n  d e r b i e s  p o s s e s s  f i s h  w i t h  t h e  i n t e n t  of 

s e l l i n g  t h e m ;  a r e  t h e y  e n g a g e d  i n  c o m m e r c i a l  f i s h i n g ,  t o o ?  C o u l d  t h e  

B o a r d  m a k e  a n  a l l o c a t i o n  t o  a f i s h i n g  d e r b y  a s  s u b g r o u p  o f  c o m m e r c i a l  

u s e r s ?  A t  s o m e  p o i n t  s u c h  a n  i n t e r p r e t a t i o n  o f  " c o m m e r c i a l  f i s h i n g "  
b e c o m e s  r a t h e r  s t r a i n e d .

T h e  d e f i n i t i o n  o f  " c o m m e r c i a l  f i s h e r m a n "  i n  A S  1 6 . 1 0 . 9 4 0 ( 4 )  m a y  

a l s o  p r o v i d e  g u i d a n c e .  T h a t  t e r m  is d e f i n e d  i n  t e r m s  o f  a n  

" i n d i v i d u a l "  —  i . e . ,  a  n a t u r a l  p e r s o n  —  a n d  w o u l d  n o t  a p p e a r  t o  

i n c l u d e  a n o n p r o f i t  c o r p o r a t i o n .

T h u s ,  t h e r e  is a q u e s t i o n  w h e t h e r  n o n p r o f i t  h a t c h e r i e s  a r e  i n d e e d  

e n g a g e d  i n  " c o m m e r c i a l  f i s h i n g . "  If not, t h e n  W h i t e ' s  c o n c l u s i o n  

t h a t  t h e y  m a y  b e  t h e  r e c i p i e n t s  o f  a n  a l l o c a t i o n  i s  u n d e r m i n e d .
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The conclusion that the Board can allocate hatchery fish to a 
hatchery for cost recovery is, as White's memo states, "based upon 
characterizing private, nonprofit hatcheries as another type of 
commercial subgroup." I discussed above my doubts that hatcheries 
can really be said to be engaged in "commercial fishing."

There is another basis for questioning whether hatchery fish c a n  
be the subject of a specific allocation to a hatchery. AS 
16.10.440(a) provides that hatchery fish are subject to regulation i n  
the same manner as wild stocks "until they return to the specific 
location designated by the department for harvest by the hatchery 
operator." This suggests two things: (1) it is the department, n o t

the Board, which is responsible for "allocating" hatchery fish t o  a 
hatchery through designation of special harvest areas, and (2) such 
allocation occurs only after those fish have traversed the common 
property fisheries and returned to the specific location designated 
for hatchery harvest. This statutory scheme is circumvented if the 
Board takes it upon itself to make an allocation to a hatchery prior 
to those fish returning to the designated area, while they are still 
in the common property fisheries.

Similarly, the statute which governs allocation of fisheries 
resources —  AS 16.05.251(e) —  does not really square with the idea 
of an allocation to a hatchery. The various factors which may be 
considered as allocation criteria are all tied to the term "fishery." 
But the definition of "fishery" in AS 16.05.940(12) does not include 
a hatchery. This suggests that a hatchery was never intended as the 
recipient of an allocation by the Board under AS 16.05.251(e).

Thus, the structure of applicable legislation suggests that 
hatchery operators may receive an allocation only through the 
procedures set forth in AS 16.10.440 fafter leaving the common 
property fishery.and in an area designated by ADF&G) and not from the 
Board pursuant to AS 16.05.251(e).

I must emphasize that the foregoing —  especially the discussion 
of the constitutional issue —  are not intended as definitive legal 
advice on whether the Board or ADF&G have the authority and/or the 
obligation to manage fisheries in order to assure the return of 
broodstock to nonprofit hatcheries or to provide for cost recovery. 
More analysis remains to be done. But I do think that this points up 
some significant problems with the Department of Law's opinion.

3. Mav Nonprofit Hatcheries Receive An Allocation?
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Nonprofit Hatcheries (Work O rder 7LS0990)

TO: Senator Dick Eliason

FROM: George U te rm o h le ,^  
Legislative Counsel

You have asked whether the state must manage salmon produced by private 
nonprofit hatcheries according to principles of sustained yield.

The D epartm ent of Law in its consideration of this issue has concluded that the 
sustained yield section of the Alaska Constitution (art. VIII, sec. 4) is applicable to 
private hatchery stocks of salmon and that the Board of Fisheries is required to 
manage private hatchery stocks of salmon according to sustained yield principles in 
order to provide broodstock to the hatcheries. M emorandum to Don W. Collins­
worth file no. 663-90*0327, August 1, 1990. The D epartm ent of Law reached this 
conclusion by finding that the return of hatchery-bred salmon to the hatchery for use 
as broodstock. like the escapement of wild salmon to the spawning grounds, is 
necessary to achieve sustained yield of the salmon resource.

The sustained yield section can be reasonably construed as supporting the conclusion 
reached by the Departm ent of Law, however the section is also open to other 
interpretations which would support different conclusions. Article VIII, sec. 4 states:

SUSTAINED YIELD. Fish, forests, wildlife, grasslands, and all 
other replenishabie resources belonging to the State shall be utilized, 
developed, and maintained on the sustained yield principle, subject to 
preferences among beneficial uses.

Of particular significance is the fact that this section applies to Fish "belonging to the 
State" and that utilization, development, and maintenance of fish on the sustained 
yield principle is "subject to preferences among beneficial uses."
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Fish belonging to the state are clearly to be managed according to sustained yield 
principles. The general rule is that salmon while in sta.e water are property of the 
state and are held in trust for the benefit of all people of the state. Metlakatla 
Indian Community, Annette Island Reserve v. Egan. 362 P.2d 901. 914-915 (Alaska 
1961). Part of the state’s trust responsibility includes the management of salmon 
according to sustained yield principles. However it is unclear whether the sustained 
yield requirement applies to salmon raised by a private nonprofit hatchery, because 
the ownership of hatchery salmon is uncertain.

Private nonprofit salmon hatcheries are authorized under AS 16.10.375 - 16.10.470. 
AS 16.10.375 - 16.10.470 that does not answer the question of who owns hatchery 
stocks of salmon, though a number of provisions do suggest that some property 
interest in hatchery salmon stocks may pass to the hatchery under the terms of the 
hatchery permit. There are at least four references to salmon eggs or fry being sold 
to or by a hatchery. AS 16.10.420(3), ( ' ), and (8); 16.10.450. The ability to sell 
salmon eggs and fry implies an ability to transfer property rights in the eggs and fry.

AS 16.10.440, which provides for the common use of hatchery fish while the fish are 
in the natural water of the state, is silent as to whether hatchery fish belong to the 
state. AS 16.10.440(a) provides

Fish released into the natural waters of the state by a hatchery 
operated under AS 16.10.400 -16.10.470 are available to the people for 
common use and are subject to regulation under applicable law in the 
same way as fish occurring in their natural state until they return to the 
specific location designated by the department for harvest by the 
hatchery operator.

The phrase "occurring in their natural state" used in AS 16.10.440(a) mirrors the 
language of the common use section of the state constitution (art. VIII, sec. 3) in 
order to assure that while in the water of the state hatchery fish are to be subject to 
common use. However providing that hatchery fish are available for common use 
neither implies state ownership of the hatchery fish nor entails a concomitant 
responsibility to manage hatchery fish for sustained yield, because the requirements 
for common use and sustained yield are separate provisions of the constitution.

AS 16.10.440(a) does not use the important phrase "belonging to the state" which 
would invoke the sustained yield section. According to AS 16.10.440(a), hatchery fish 
are to be treated "in the same way as fish occurring in their natural state until they 
return to the specific location.. . this language does not say that hatchery fish are 
a common property resource- belonging to the state, but only that they are to be 
treated as though they were a common property resource until they return to the 
designated location, at which time the fish become subject to private use by the 
hatchery. This language suggests some form of lingering private property interest in



hatchery fish by the hatchery even after the hatchery releases the fish into the wild. 
If there is a latent private property interest in hatchery fish while they are in the wild, 
then those fish may not necessarily be fish belonging to the state. If the fish do not 
belong to the state then they are not subject to the requirements for sustained yield 
management under the state constitution. This could permit the state through the 
Board of Fisheries and the Department of Fish and Game to manage fisheries 
through which hatchery fish pass without regard to assuring a sustained yield 
escapement to the hatchery.

Even if the hatchery fish do belong to the state for the purposes of the sustained 
yield section, the requirement of the sustained yield section of the state constitution 
is not absolute, because the management of fish and other repienishable resources 
belonging to the state shall be utilized, developed, and maintained on the sustained 
yield principle, subject to preferences among beneficial uses. The delegates to the 
Alaska Constitutional Convention considered this qualifying language to be necessary 
because they found that the sustained yield principle becomes meaningless and 
ineffective, if it is not qualified by the concept of beneficial use. Alaska Constitution­
al Convention Proceedings. Delegate Riley, p. 3054-55. The delegates 'o  the 
convention did not discuss in detail how they felt the concept of preferences among 
beneficial uses would be applied in the context of sustained yield management of 
repienishable resources, except to say that certain kinds of resources (e.g. predators 
and parasites) should not be maintained on a sustained yield basis. Alaska 
Constitutional Convention Proceedings, Delegate Riley, p. 2451; Commentary on 
Article on State Lands and Natural Resources, 6 Proceedings of the Alaska 
Constitutional Convention at 98. However the delegates did discuss the concept of 
beneficial uses in regard to water rights. Section 13 of article VIII, relating to water 
rights, contains the same "subject to preferences among beneficial uses" language that 
is contained in the sustained yield section. The delegates understood preference 
among beneficial uses to allow the state to choose among competing beneficial uses 
of water in order to achieve the greatest public good, even if it meant eliminating 
other existing, vested beneficial uses of water, provided that the owner of those rights 
are compensated for the loss of the rights. Commentary on Article on State Lands 
and Natural Resources, 6 Proceedings of the Alaska Constitutional Convention at 
102. Thus the delegates understood that the concept of preferences among beneficial 
uses would also allow the state to make reasoned decisions to prefer certain 
renewable resources over other renewable resources to achieve a more beneficial 
public purpose. The authority to establish preference among beneficial uses may 
permit the state to harvest hatchery fish without providing for a sustained yield from 
the hatchery, provided that those who have vested rights in hatchery fish are 
compensated for those rights that are taken by the state.

The ability of the state to establish preferences among beneficial uses is reflected in 
AS 16.10.430(b) which allows the commissioner of fish and game to terminate the

Senator Dick Eliason

April 8. 1991
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operation of a hatchery in the best interests of the public, if the adverse effects of the 
operation of the hatchery are irreversible and cannot be mitigated.

If I can provide further assistance, please advise.

Senator Dick Eliason

April 8, 1991
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Mr. John McMullen, Presidenr SOUND
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Box 1110
Cordova, AK 99574

RE: Proposed Hatchery'Regulations _______
Our File No. 91 >7618

Dear John:

Enclosed is the long memorandum that I promised on the cost recovery and 
production lim itations issues that you raised. 1 would be happy to discuss these matters 
w ith PWSAC at any tim e th a t is convenient for you.

In addition to  the questions addressed in  the enclosed memorandum, you also 
asked w hether the Board of Fisheries could change the Prince William Sound Allocation 
Policy this year, out o f its norm al sequence. My understanding is that the policy has been 
im plemented in the form  of regulations, which are codified a t 5AAC 24.370. To my 
knowledge, there is no absolute bar that would prevent the Board from amending or 
repealing its regulations a t any time, so long as it fulfills the statutory requirements for 
prom ulgating regulations. Those detailed requirements are included in the Administrative 
Procedures Act.

However, any new regulations must be consistent w ith existing statutes, 
w ithin the scope of the authorizing statute, and reasonably necessary to carry out the 
purpose of the statu te. As w ith  any law or regulation, any am ending regulations must also 
be "reasonable and n o t arbitrary." Kellv v. Zamarello. 486 P.2d 906 (Alaska 1971).

Given the substantial public testimony in favor of the allocation policy, and 
the exhaustive back-up documentation that supported the allocation regulations adopted 
last year, it seems highly unlikely that the Board could m ake significant amendments that 
would be "reasonable and not arbitrary." An extensive record w ould have to be developed 
showing a dram atic change in circumstances and public support in order to support a 
change in the policy.
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Even if such a record were to be made, any new  regulations would have to 
preserve PWSAC’s ability to continue a reasonable level of broodstock and cost recovery, 
for all of the reasons stated in my memorandum. For the same reasons, any new  policy 
that attem pted to limit PWSAC’s salmon production w ould be vulnerable to legal challenge.

If you have further questions, please give us a call.

Very truly yours,

AW S/nk
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M E M O R A N D U M

TO: J o h n  McMullen, P r e s i d e n t
Pr i n c e  W i l l i a m  Sound. A q u a c u l t u r e  C o r p o r a t i o n

FROM: A. W i l l i a m  Saupe
A s h b u r n  & M a s o n

D A T E :
\jr

O c t o b e r  16, 1991

RE: R e g u l a t i o n  of P r i v a t e  H a t c h e r i e s

I. I ssues P r e s e n t e d

Y o u  h a v e  a s k e d  us to r e s e a r c h  several legal issues that 

go to h e a r t  of P W S A C ' s  a b i l i t y  to conduct its b u s i n e s s  as it has 

for t h e  p a s t  14 years. First, y o u  asked for the legal basis for of 

P W S A C ' s  r i g h t  to c o n d u c t  b r o o d s t o c k  and c o s t  r e c o v e r y  harvests, and 

an  a n a l y s i s  of t h e  d e g r e e  to w h i c h  the D e p a r t m e n t  of Fish and Gape 

(the "Department") a n d  t h e  B o a r d  of Fisherie s (the "Board") ca 

r e g u l a t e  b r o o d s t o c k  r e c o v e r y  a n d  cost r e c o v e r y  b y  priva\ 

p r o f i t  h a t c h e r i e s .  In t h a t  connection, y ou r e q u e s t e d  an analysis 

o f  a n  A t t o r n e y  G e n e r a l ' s  O p i n i o n  b y  S t e p h e n  W h i t e  (Op. No. 663-90- 

0327, A u g u s t  1, 1990) and t w o  o t h e r  o p i n i o n s  o n  the same topic.

O n e  is a m e m o r a n d u m  w r i t t e n  to S e n a t o r  E l i a s o n  b y  G e o r g e  Utermohle, 

L e g i s l a t i v e  Counsel, d a t e d  A p r i l  8, 1991, and the other is a
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F e b r u a r y  28, 1991 m e m o r a n d u m  from  M i c h a e l  A. D. S t a n l e y  to Kate

Troll, E x e c u t i v e  Director of the S o u t h e a s t  A l a s k a  Seiners.

Y o u  also asked f o r  an e v a l u a t i o n  of t he e xtent of the 

B o a r d ' s  a u t h o r i t y  to r e g u l a t e  h a t c h e r y  p r o d u c t i o n  levels on a 

r e g i o n a l  o r  indivi dual h a t c h e r y  basis, w i t h  s p e c i f i c  reference to 

AS 16.05. 4 4 0 ( b ) ,  regardi ng s a l m o n  egg take.

T h e  analysis and a r g u m e n t s  t h a t  we w o u l d  m a k e  follow.

I I . B r i e f  C o n c l u s i o n

B a s e d  upon t h e  r e l e v a n t  p r o v i s i o n s  of the A laska 

C o n s t i t u t i o n ,  a p p l i c a b l e  statutes, and r e l a t e d  l e g i s l a t i v e  history, 

w e  w o u l d  a r g u e  that PWSAC h a s  a c o n s t i t u t i o n a l  and s t a t utory right 

to c o n t i n u e  a r eas onable level of b r o o d s t o c k  a n d  c o s t  recovery 

harvest. A n y  regulation, by the B o a r d  o r  D e p a r t m e n t  that 

s i g n i f i c a n t l y  r e s t r i c t e d  P W S A C ' s  a b i l i t y  to c o n t i n u e  its p r e s e n t  

b r o o d s t o c k  a n d  cost r e c o v e r y  p r a c t i c e s  w o u l d  b e  i n c o n s i s t e n t  w i t h  

an e x t e n s i v e  s t a t u t o r y  s c h e m e  t h a t  e x p l i c i t l y  a u t h o r i z e s  broods t o c k  

and c o s t  r e c o v e r y  by p r i v a t e  n o n - p r o f i t  h a t c h e r i e s  and regional 

a q u a c u l t u r e  associations. A n y  s u c h  r e s t r i c t i o n  w o u l d  also conflict 

w i t h  A r t i c l e  VIII, S e c t i o n  4, o f  t h e  A l a s k a  C o n st itution 

( r e q u i r i n g  fish resources b e l o n g i n g  to t h e  S t a t e  to be "utilized,

2

J o h n  McMullen, President
RE: R e g u l a t i o n  of Private H a t c h e r i e s
O c t o b e r  17, 1991



developed, and ’mai n t a i n e d  o n  the s u s t a i n e d  y i e l d  principle"), 

A r t i c l e  VIII, S e c t i o n  15 of t h e  Alaska C o n s t i t u t i o n  (prohibiting 

a n y  e x c l u s i v e  right or s p e c i a l  p r i v i l e g e  of fishery, e x c e p t  insofar 

as l i mited e n t r y  may be i m p o s e d  by the State "to p r om ote the 

e f f i c i e n t  d e v e l o p m e n t  of a q u a c u l t u r e  in the S t a t e " ) .

O n  t h e  related q u e s t i o n  of the Board's a u t h o r i t y  to 

r e s t r i c t  h a t c h e r y  p r o d u c t i o n  (as distinct from its a u t h o r i t y  to 

r e g u l a t e  h a r v e s t s ) , the B o a r d  is s t a t u t o r i l y  a u t h o r i z e d  to regulate 

s u c h  t hing s as the " p r o p a g a t i o n  and s t o c k i n g  of fish" (AS 

16 . 05 .251(7), a n d  the " s o u r c e  a n d  number of sa lmon eggs" t a k e n  by 

a h a t c h e r y  (AS 16.10.440(b)), w h i c h  s u g g e s t s  t h a t  it m i g h t  have 

s o m e  m e a s u r e  of control o v e r  i ndi vidual h a t c h e r y  output. However, 

t h e  a v a i l a b l e  le gis l a t i v e  h i s t o r y  s t r o n g l y  s u g g e s t s  t h a t  the 

l e g i s l a t u r e  n e v e r  i n t e n d e d  t o  g i v e  the B o a r d  the p o w e r  to limit 

h a t c h e r y  p r o d u c t i o n  on e i t h e r  a local, r e g i o n a l  or s t a t e w i d e  basis. 

N o t h i n g  in t h e  current l a w  w o u l d  p e r m i t  r e g i o n a l  p r o d u c t i o n  

c e i l i n g s  d e s i g n e d  to r e s t o r e  h i s t o r i c a l  m a r k e t  s h a r e  percentages, 

w h i c h  we u n d e r s t a n d  to h a v e  b e e n  proposed.

If t h e  Board d o e s  h a v e  power to r e g u l a t e  production, at 

s o m e  poin t it w o u l d  c o m e  i n t o  c o n fl ict w i t h  the c o n s t i t u t i o n a l  

p r o v i s i o n s  m e n t i o n e d  above a n d  the numerous o t h e r  statutes, such as

J o h n  McMullen, President
RE: R e g u l a t i o n  of Private H a t c h e r i e s
O c t o b e r  17, 1991
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the s t a t u t e s  c r e a t i n g  the FRED Division, the L i m i t e d  Entry Act, and 

the S t a t e  H a t c h e r y  Loan Program, w h i c h  t o g e t h e r  evidence a strong 

p o l i c y  in favor o f  hatchery  d e v e l o p m e n t  as w e l l  as enhancement and 

e x t e n s i o n  of the State's fisheries. B e c a u s e  there are no court 

d e c i s i o n s  i n t e r p r e t i n g  the B o ard's p o w e r  to r e g u l a t e  propagation or 

egg take, a n d  b e c a u s e  the A l a s k a  S u p r e m e  C o u r t  has not elucidated 

e i t h e r  t h e  m e a n i n g  of the c o n s t i t u t i o n a l  r e f e r e n c e  to "efficient 

d e v e l o p m e n t  o f  aquacu l t u r e , "  or t h e  m e a n i n g  a n d  application of the 

s u s t a i n e d  y i e l d  concept, there is no s u r e  w a y  to know precisely 

w h e r e  t h e  c o l l i s i o n  might o c c u r  u n t i l  a s p e c i f i c  restriction is 

i m p o s e d  a n d  c h a l l e n g e d  in court.

It w o u l d  seem r e a s o n a b l e  to conclude, however, that in 

the a b s e n c e  o f  a s t rong factual s h o w i n g  t h a t  h a t chery production 

p o s e d  a s e r i o u s  g e n e t i c  or d i s e a s e  t h r e a t  to w i l d  salmon stocks or 

p e r h a p s  w a s  c a u s i n g  severe e c o n o m i c  distress, neither the 

D e p a r t m e n t  n o r  t h e  Board c o u l d  l e g a l l y  r e s t r i c t  PWSAC's output 

b e l o w  a l e v e l  n e c e s s a r y  to s u s t a i n  h a t c h e r y  yields, to efficiently 

d e v e l o p  a q u a c u l t u r e ,  to repay s t a t e  loans a nd to recover its costs.

I l l . Discussion

A . T h e  Board And The D e p a r t m e n t  Are Required By The



/

Alaska C o n s t i t u t i o n  And N u m e r o u s  S t a t u t e s  T o  M a n a g e  
For Bro odstock R e c o v e r y

In its August 1990 opinion, the A t t o r n e y  G e n e r a l ' s  O f f i c e

a d v a n c e d  t h e  argument that the B oard is o b l i g a t e d  to m a n a g e

A l a s k a ' s  fisl ries to p r o v i d e  for b r o o d s t o c k  r e c o v e r y  by

h a t c h e r i e s .  A n a l o g i z i n g  b r o o d s t o c k  fish to w i l d  s t o c k  escapement,

the A s s i s t a n t  A t t orney G e n eral S t e p h e n  W h i t e  r e a s o n e d  that Ar t i c l e

VIII, S e c t i o n  4 of the A l a s k a  C o n s t i t u t i o n  m a n d a t e s  that

conclu s i o n .  T h a t  section p r o v i d e s  as follows:

S u s t a i n e d  Y i e l d . Fish, forests, wildlife, 
grasslands, and all o t h e r  r e p i e n i s h a b l e  
r e s o u r c e s  b e l o n g i n g  t o  the S t a t e  s h a l l  be 
utilized, developed, and m a i n t a i n e d  on the 
s u s t a i n e d  y i e l d  princip le, s u b j e c t  to 
p r e f e r e n c e s  a mong b e n e f i c i a l  uses.

A l a s k a  Const. Art. VIII, §4. W h i t e  i m p l i c i t l y  assu mes th at 

h a t c h e r y  f i s h  "belong to the State" and  a r g u e s  that w i t h o u t  

b r o o d s t o c k  harvests, h a t c h e r y  stocks o b v i o u s l y  c o u l d  not be 

sustaine d.

In an opini on on t h i s  s u b j e c t  r e q u e s t e d  b y  S e n a t o r  

Eliason, L e g i s l a t i v e  C o u nsel G e o r g e  U t e r m o h l e  q u e s t i o n e d  W h i t e ' s  

c o n c l u s i o n  t h a t  the s u s t a i n e d  y i e l d  p r i n c i p l e  a p p l i e s  to h a t c h e r y

Jo h n  McMullen, President
RE: R e g u l a t i o n  of Private H a t c h e r i e s
O c t o b e r  17, 1991
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fish, on t h e  g r o u n d s  that they m a y  not "belong  to the State." He

b a s e s  his a r g u m e n t  e n t i r e l y  on AS 16.10.440(a), w h i c h  provides:

F i s h  r e l e a s e d  into the natural  w a t e r s  of the 
s t a t e  b y  a h a t c h e r y  o p e r a t e d  u n d e r  AS
1 6 . 1 0 . 4 0 0  - 16.10.470 are a v a i l a b l e  to the
p e o p l e  for common use and are s u bject to 
r e g u l a t i o n  u n d e r  a p p l i c a b l e  l a w  in the same 
w a y  as fish o c c u r r i n g  in t h e i r  n a t u r a l  state 
u n t i l  t h e y  return to the s p e c i f i c  location 
d e s i g n a t e d  b y  the d e p a r t m e n t  for h a r v e s t  by 
t h e  h a t c h e r y  operator.

AS 1 6 . 1 0 . 4 4 0 ( a ) .

U t e r m o h l e  points out that the p h r a s e  "occurring in their

n a t u r a l  s t a t e "  u s e d  in this s e c t i o n  m i r r o r s  t h e  language of the

c o m m o n  use c l a u s e  of the c o n s t i t u t i o n  (Art. VIII, Sec. 3 ) . 1 He

t h e n  a r g u e s  t h a t  m e r e l y  p r o v i d i n g  that h a t c h e r y  fish are available

for c o m m o n  u s e  " n e i t h e r  implies state o w n e r s h i p  of the hatchery

fish n o r  e n t a i l s  a c o n c o m i t a n t  r e s p o n s i b i l i t y  to m anage h atchery

f i s h  for s u s t a i n e d  yield, b e c a u s e  the r e q u i r e m e n t s  for c om mon use

a n d  s u s t a i n e d  y i e l d  a n  s e p a r a t e  p r o v i s i o n s  of the constitution."

Next, U t e r m o h l e  a s s e r t s  that As 16.10.440(a) does not use the

p h r a s e  " b e l o n g i n g  to the state," w h i c h  w o u l d  invoke the sustained

’A r t i c l e  VIII, Sec. 3 provides: "C o m m o n  U s e . Whe rever
o c c u r r i n g  in t h e i r  natur al state, fish, wildlife, and waters are 
r e s e r v e d  to t h e  p e o p l e  for c o m m o n  use."
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y i e l d  clause. Instead, he a r g u e s  t h a t  the s t a t u t e  requires only 

t h a t  h a t c h e r y  fish be t r e a t e d  in the s a m e  w a y  as fish occurr ing in 

th e i r  n a t u r a l  stat.- until t h e y  r e t u r n  to t h e  s pecific h a t c h e r y  

location. U t e r m o h l e  Memo. p. 2.

F r o m  t h i s  p h r a s i n g  in AS 1 6 . 10.440(a) , Utermohle reasons  

t h a t  th e r e  m a y  be "some f o r m  of l i n g e r i n g  p r i v a t e  pro perty interest  

in the h a t c h e r y  fish even a f t e r  the  h a t c h e r y  r e l e a s e s  the fish into 

the wild." Id. at 3. If t h e  fish do n o t  " b e l o n g  to the State," 

U t e r m o h l e  c o n c l u d e s  t hat t h e y  are n o t  s u b j e c t  to the s u s t a i n e d  

y i e l d  r e q u i r e m e n t  and n e i t h e r  t h e  B o a r d  n o r  the D epartment  is 

re q u i r e d  t o  m a n a g e  h a t c h e r y  fish to a s s u r e  • a sustaine d y i e l d  

e s c a p e m e n t  to t h e  h a tcherie s.

U t e r m o h l e ' s  o w n e r s h i p  a r g u m e n t  d o e s  not stand up to 

c l o s e r  a n a l y s i s  a n d  is c o n t r a d i c t e d  b y  the a v a i l a b l e  l e g i s l a t i v e  

a n d  c o n s t i t u t i o n a l  history. C e r t a i n l y  P W S A C  has under s t o o d  s i n c e  

its c r e a t i o n  in 1975 t h a t  o n c e  it r e l e a s e s  its fish, it no l o n g e r  

owns o r  c o n t r o l s  them. F r o m  t h e  p o i n t  o f  r e l e a s e  forward, t h e y  are 

"fish o c c u r r i n g  in t h e i r  n a t u r a l  s t ate" and, as U t e r m o h l e  

a c k n o w l e d g e s ,  A r t i c l e  VIII, S e c t i o n  3 o f  the c o n s t i t u t i o n  r e s e r v e s  

t h e m  to t h e  p e o p l e  for c o m m o n  use. T h i s  is consiste nt w i t h  the 

g e n e r a l  rule, w h i c h  he a l s o  cites, th at s a l m o n  w h i l e  in state w a t e r

J o h n  McMullen, P r e s i d e n t
PE: R e g u l a t i o n  of Private H a t c h e r i e s
O c t o b e r  17, 1991
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a re p r o p e r t y  of the state and h e l d  in trust for t h e  b e n e f i t  of all

p e o p l e  of the state. M e t l a k a t l a  I n dian C o m m u n i t y  v. E g a n . 3 62 P. 2d

901, 914-915 (Alaska 1961).

That h a t c h e r y  fish b e l o n g  to the State is a l s o  consis tent

w i t h  the views of the l e g i s l a t u r e  t h a t  c r e a t e d  the n o n p rofit

h a t c h e r y  program. In h e r  J u l y  31, 1991 m e m o r a n d u m  to Senator

Eliason, Linda J. Snow, a L e g i s l a t i v e  Analyst, w r o t e  as follows:

C o n s ensus is t h a t  the legisl a t u r e  h a d  a lway s 
intended t h a t  the fish from PNP h a t c h e r i e s  
b e l o n g  to the c o m m o n  p r o p e r t y  f i sh ery u n t i l  
such t i m e  as t h e y  r e t u r n  to the hatchery, and 
then t h e y  b e l o n g  to the h a t c h e r y  for 
b r o o d s t o c k  and cost recovery. T e s t i m o n y  by 
S e n a t o r  D i c k  E l i a s o n  at a 1975. S e n a t e  
Resource*. C o m m i t t e e  h e a r i n g  on S 3  180 
indicates that the initial c o n c e p t  of a 
p r i v a t e  h a t c h e r y  s y s t e m  c o n s i d e r e d  p r o f i t -  
m a k i n g  c o r p o r a t e  ownership. However, a 
p r o f i t - m a k i n g  c o r p o r a t i o n  might a d v a n c e  a 
c l a i m  to e x c l u s i v e  o w n e r s h i p  of e v e r y t h i n g  it 
produced. Thus, it w a s  felt that private, 
n o n p r o f i t  o w n e r s h i p  of hatcheries w o u l d  be 
m o r e  c o n s i s t e n t  w i t h  the concept of p u b l i c l y  
owned h a t c h e r y  fish. T h i s  o p inion  is e c h o e d  
b y  f o rme r R e p r e s e n t a t i v e  T e r r y  Gardiner.

At a M a r c h  7, 1977 H o u s e  R e s o u r c e s  C o m m i t t e e  
hearing, J a c k  Milnes, e x e c u t i v e  d i r e c t o r  of 
S o u t h e r n  S o u t h e a s t  R e g i o n a l  A q u a c u l t u r e  
A s s o c i a t i o n  testified: "I w i s h  to r e c o g n i z e
the fact that these are c o mmo n p r o p e r t y  fish, 
that they b e l o n g  to the state of A l a s k a  and to 
the p e o p l e  of A l a s k a  and t h e r e f o r e  t h e y  s h o u l d  
be p r o t e c t e d  b y  the r e p r e s e n t a t i v e s  of the8
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people  of t h e  s t a t e  of A laska." At a 1979 
S enat e R e s o u r c e s  C o m m i t t e e  h e a r i n g  on HB 48,
Don C l o c kso n, an a t t o r n e y  w i t h  A l a s k a  Legal 
S e r v i c e s  d i s c u s s e d  t h e  q u e stion of o w n e r s h i p  
of h a t c h e r y  fish. In h i s  testimony, he asked 
"When a r e  fish no l o n g e r  c o m m o n  p r o p e r t y  
fish?" He felt t h a t  constitution ally, they 
were c o n s i d e r e d  to be c ommon p r o p e r t y  at all 
t i m e s . C o n s e q u e n t l y ,  it a p pears t h e r e  was 
n ever a n y  q u e s t i o n  t h a t  h a t c h e r y  fish were 
c o m m o n  p r o p e r t y  of t h e  pe ople of the state 
w h i l e  in A l a s k a  waters , and they m a y  or m a y  
not b e  t h e  p r o p e r t y  of the PNP h a t c h e r y  
o p e r a t o r  at the hatchery, b u t  that he is
al l o w e d  to h a r v e s t  a s u f f i c i e n t  n u m b e r  for 
b r o o d s t o c k  a n d  c o s t  recovery.

S n o w  Memo. p. 14 (attache d as A t t a c h m e n t  A) (emphasis a d d e d ) .

T h e s e  s t a t e m e n t s  e f f e c t i v e l y  a n s w e r  the "ownership" issue. When

t h e  l e g i s l a t u r e  c r e a t e d  p r i v a t e  hatcheries, it inten ded t h a t  the

fish w o u l d  b e l o n g  to t h e  State, c o n t r a r y  to U t e r m o h l e ' s

s u p p o s i t i o n .

Th e  c o m m e n t a r y  o f  the C o m m ittee  on R e s o u r c e s  of the

A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  is also s i g n i f i c a n t  on this point.

R e f e r r i n g  s p e c i f i c a l l y  to t h e  " c o m m o n  use" clause, w h i c h  Ut e r m o h l e

s e e k s  to d i s t i n g u i s h  f r o m  t h e  s u s t a i n e d  y i e l d  clause, the

c o m m e n t a r y  s ta tes in r e l e v a n t  p a r t  as follows:

G a m e  fish, w i l d l i f e ,  fisheries, and water are r ecogni zed 
as b e l o n g i n g  to the s t a t e  so long as in a natural state. 
T h e s e  r e s o u r c e s  a r e  s u b j e c t  to a p r i v a t e  right only when 
they h a v e  b e e n  a c q u i r e d  or u t i l i z e d  as p r o v i d e d  by law.
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(emphasis added). Thus, t he f r a m e r s  of the c o m m o n  use c l a u s e  

th o u g h t  t h a t  the fish b e i n g  r e s e r v e d  for c o mmon u s e  "belonged" to 

the State. H a t c h e r y  fish a r e  r e s erved for c o m m o n  use by AS 

16.10.440(a) and t h e  c o m m o n  u s e  c l a u s e  itself. Therefore, they 

must b e l o n g  to the S t a t e  a n d  b e  subject  to t h e  s u s t a i n e d  yield 

principle.

A l s o  s i g n i f i c a n t  is t h e  c o m m e n t a r y  to t h e  s u s t a i n e d  y i e l d

clause, w h i c h  states in r e l e v a n t  part:

S u s t a i n e d  y i e l d  is r e c o g n i z e d  as a p r i n c i p l e  a p p l i c a b l e  
to the a d m i n i s t r a t i o n  o f  p l a n t  and a n i m a l  life  subject  to 
the i m m e d i a t e  a u t h o r i t y  o f  the s t a t e . .

I d . (emphasis a d d e d ) . B e c a u s e  h a t c h e r y  fish a r e  s u b j e c t e d  to the

a u t h o r i t y  of t he S t a t e  b y  AS 16.10.440 (a), a m o n g  o t h e r  provisions,

it follow s t h a t  t h e y  a r e  s u b j e c t  to the s u s t a i n e d  y i e l d  clause.

T h i s  c o n c l u s i o n  a l s o  c o m p o i t s  with c o m m o n  sense. If they

d i d  n o t  b e l o n g  to the State, it c o u l d  not r e serve h a t c h e r y  fish for

use b y  o th ers w i t h o u t  p a y i n g  f o r  them. M o r e o v e r ,  if the m e r e

e x p e c t a t i o n  t h a t  a h a t c h e r y  w i l l  l a t e r  be a l l o w e d  to h a r v e s t  some

u n i d e n t i f i e d  f r a c t i o n  of t h e  r etur n i n g  f i s h  c o n s t i t u t e s  an

o w n e r s h i p  i n t erest in all of its fish, then e v e r y  other limited

entry p e r m i t  h o l d e r  c o u l d  be s a i d  to have the same "li ngering

J o h n  McMullen, P r e s i d e n t
RE: R e g u l a t i o n  of P r i v a t e  H a t c h e r i e s
O c t o b e r  17, 1991
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p r o p e r t y  interest," l e a d i n g  to t h e  false c o n c l u s i o n  that n o n e  of 

t h e  fish  in Alaska's w a t e r s  e v e r  b e l o n g  to the S t a t e  or are s u b j e c t  

to t h e  s u s t a i n e d  yield  p r i n c i p l e  of management.

A more r e a s o n a b l e  i n t e r p r e t a t i o n  of these r e la ted 

s t a t u t o r y  and c o n s t i t u t i o n a l  p r o v i s i o n s  is that, once released, 

h a t c h e r y  fish become like w i l d  s t o c k s  in every legal respect. They 

b e l o n g  t o  the State, are r e s e r v e d  to the people for c ommon use and 

m u s t  b e  m a n a g e d  for s u s t a i n e d  yield. Therefore, b r o o d s t o c k  

r e c o v e r y  m u s t  be p e r m i t t e d  b y  t h e  Board and t h e  D e p a r t m e n t  at a 

level s u f f i c i e n t  to p r o d u c e  a s u s t a i n e d  yield of h a t c h e r y  stocks.

Even if this is true, U t e r m o h l e  goes o n  to argue t h a t  the 

s u s t a i n e d  yield p r i n c i p l e  in A r t i c l e  VIII, S e c t i o n  4 is not 

a b s o l u t e  a n d  is "subjec t t o  p r e f e r e n c e s  among b e n e f i c i a l  uses."  He 

s u g g e s t s  t h a t  this p h r a s e  i m p l i e s  the p ow er on t h e  part of S t a t e  

r e g u l a t o r s  to den y h a t c h e r y  h a r v e s t s  altogether, in o r d e r  to 

a c h i e v e  a "more b e n e f i c i a l  p u b l i c  purpose ." A c c o r d i n g  to 

U t e r m o h l e ,  the a b i l i t y  o f  t h e  S t a t e  to e s t a b l i s h  p r e f e r e n c e s  a m o n g  

b e n e f i c i a l  uses is r e f l e c t e d  in A S  16.10.430(b), w h i c h  a l l o w s  the 

C o m m i s s i o n e r  of Fish a n d  G a m e  t o  t e r m i n a t e  t h e  o p e r a t i o n  of a

J o h n  M c M u llen,  Pre sident
RE: R e g u l a t i o n  of P r i v a t e  H a t c h e r i e s
O c t o b e r  17, 1991
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h a t c h e r y  if its adverse e f f e c t s  a r e  i r r e v e r s i b l e  and  cannot be 

mitigated. U t e r m o h l e  Memo., p. 4 . 2

A  m o r e  p l a u s i b l e  i n t e r p r e t a t i o n  of AS 16.10.430(b) is 

that the l i s t e d  c o n d i t i o n s  u n d e r  w h i c h  a h a t c h e r y  o p e r a t i o n  m a y  be 

t e r m i n a t e d  are t h e  only b a s e s  u p o n  w h i c h  t e r m i n a t i o n  is permitted. 

In o t h e r  words, u n l e s s  t h e r e  are i r r e v e r s i b l e  a d v e r s e  effects that 

c a n n o t  b e  m itigat ed, a l i c e n s e d  h a t c h e r y  o p e r a t i o n  c a nnot be 

terminated, d i r e c t l y  t h r o u g h  a t e r m i n a t i o n  order, o r  indirectly 

t h r o u g h  a d e n i a l  of b r o o d s t o c k  or c o s t  r e c o v e r y  funds.

U t e r m o h l e 's a r g u m e n t  a l s o  overlooks, a m o n g  other things, 

Ar t i c l e  VIII, S e c t i o n  15 o f  the consti t u t i o n ,  w h i c h  provides:

2AS 16.10.430(b) p r o v i d e s  as follows: "If t h e  c o m m i s s i o n e r
finds t h a t  t h e  o p e r a t i o n  of the h a t c h e r y  is n o t  in the best 
in t e rests o f  t h e  public, t h e  c o m m i s s i o n e r  m a y  a l t e r  th e  c onditions 
of the p e r m i t  to m i t i g a t e  t h e  a d v e r s e  e f fec ts of the operation, or, 
if the a d v e r s e  e f fects a r e  i r r e v e r s i b l e  and c a n n o t  be m i t i g a t e d  
s u f f i c i e n t l y ,  i n i tia te a t e r m i n a t i o n  of t h e  o p e r a t i o n  u n d e r  the 
p e r m i t  o v e r  a r e a s o n a b l e  p e r i o d  o f  t i m e  u n d e r  the circumstances, 
n o t  to e x c e e d  four years. D u r i n g  t h e  p e r i o d  of time t h a t  the 
o p e r a t i o n  is b e i n g  termin a t e d ,  t he p e r m i t  h o l d e r  m a y  h a rvest salmon 
u n d e r  t h e  t e r m s  o f  the p e r m i t  b u t  m a y  n o t  r e l e a s e  a d d i t i o n a l  fish."
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No exclus ive right o r  special p r i v il ege of 
fishery  shall be c r e a t e d  or authorized  in the 
natural waters of t h e  State. This section 
does not restrict t h e  p o w e r  of the State to 
limit entry into a n y  f i s h e r y  for p u r pos es of 
r e s o u r c e  conservation, to p r event economic 
di s t r e s s  among  f i s h e r m e n  a n d  those de pendent 
u p o n  the m for a l i v e l i h o o d  a n d  to p r o m o t e  the 
ef f i c i e n t  d e v e l o p m e n t  of a q u a c u l t u r e  in the 
State.

T h i s  p r o v i s i o n  strong ly s u g g e s t s  t h a t  t h e  framers of our 

c o n s t i t u t i o n  c o n s i d e r e d  the e f f i c i e n t  d e v e l o p m e n t  of aquacu l t u r e  to 

be an i m p o r t a n t  v a l u e  to be p r o t e c t e d .  It also indicates read to 

m e a n  t h a t  the efficient d e v e l o p m e n t  of a q uacultu re is one of the 

p u r p o s e s  of limited entry, a p r i n c i p l e  that is central to fisheries 

m a n a g e m e n t  in Alaska.

H a t c h e r y  harv ests for b r o o d s t o c k  (and cost  recovery) are 

a b s o l u t e l y  e s s e ntial to c o n s e r v a t i o n  of the resource  and to the 

e f f i c i e n t  d e v e l o p m e n t  of a q u a c u l t u r e .  If d e p r i v e d  of b r o o d s t o c k  

(or t h e  funds g e n e r a t e d  by c o s t  r e c o v e r y ) , PWSAC could not c o n t i n u e  

in existence, m u c h  less d e v e l o p  efficiently. Furthermore, o ther 

b e n e f i c i a l  uses, such as the h a r v e s t  of PWSAC p r o d u c e d  fish by 

commer c i a l ,  s port and s u b s i s t e n c e  users, would be serio u s l y  h a r m e d , 

n o t  h e l p e d  by a restri c t i o n  o n  b r o o d s t o c k  harvest. O v e r  t h e  past 

14 years, P W S A C  has h a r v e s t e d  a n  a v e r a g e  of less than 30% of the

13



s a l m o n  returning' to its hatche r i e s .  D u r i n g  t h e  period from 1986 

t h r o u g h  1990, P W S A C  fish c o n s t i t u t e d  50 p e r c e n t  of the total 

c o m m e r c i a l  harvest. D u r i n g  t h a t  p e r i o d  P W S A C  contributed an 

a v e r a g e  of a p p r o x i m a t e l y  $15.4 m i l l i o n  a n n u a l l y  in value to the 

c o m m o n  p r o p e r t y  fishery, w h i l e  c o s t i n g  t h e  S t a t e  little or nothing. 

P W S A C  h a r v e s t s  h a v e  c o n s i s t e n t l y  s u s t a i n e d  o t h e r  user groups 

t h r o u g h o u t  t h e  region, w h i l e  c a u s i n g  no d e m o n s t r a b l e  harm to wild 

stocks. S h o r t  of t h e  e x t r e m e  s i t u a t i o n  envisioned by AS 

16.10. 4 3 0 ( b ) ,  it is h a r d  to c o n c e i v e  h o w  d e n i a l  of a reasonable 

h a t c h e r y  h a r v e s t  in fav or of o t h e r  b e n e f i c i a l  u s e s  could achieve a 

g r e a t e r  p u b l i c  purpose.

A n y  r e g u l a t i o n  t h a t  s e v e r e l y  l i m i t e d  o r  denied PWSAC's 

r i g h t  to h a r v e s t  a r e a s o n a b l e  n u m b e r  of fish w o u l d  violate both 

S e c t i o n  4 (s usta i n e d  yield) a n d  i n f r i n g e  on the v a l u e s  reflected in 

S e c t i o n  15 (limited e n t r y  an d  e f f i c i e n t  d e v e l o p m e n t  of aquaculture) 

of A r t i c l e  V I I I  a n d  t h e  L i m i t e d  E n t r y  Act, of which h a t chery 

h a r v e s t s  a r e  an i n t egral part.

U t e r m o h l e ' s  a r g u m e n t  a l s o  o v e r l o o k s  an extensive web of 

s t a t u t o r y  p r o v i s i o n s  t h a t  e v i d e n c e  an u n w a v e r i n g  legislative intent 

to s u s t a i n  and e x p a n d  h a t c h e r y  o p e r a t i o n s  t h r o u g h  h a t cher y 

h a r v e s t s .  A  g o o d  e x a m p l e  is t h e  v e r y  p r o v i s i o n  that Utermohle

J o h n  McM ul l e n ,  P r e s i d e n t
RE: R e g u l a t i o n  of P r i v a t e  H a t c h e r i e s
O c t o b e r  17, 1991

14



cites, AS 16.10.440(a), w h i c h  p r o v i d e s  t h a t  h a t c h e r y  fish are

a v a i l a b l e  for c o m m o n  use "until t h e y  r e t u r n  to the specific

lo c at ion d e s i g n a t e d  by the d e p a r t m e n t  for h a r v e s t  by the hatcherv

o p e r a t o r .11 This indicates a l e g i s l a t i v e  e x p e c t a t i o n  and intent

that h a t c h e r y  h a r v e s t s  are necessary.

T h e  o b l i g a t i o n  of the D e p a r t m e n t  to a f f i r m a t i v e l y  assist

w i t h  b r o o d s t o c k  r e c o v e r y  is e m b o d i e d  in AS 16.10.443, which states:

D e p a r t m e n t  assistance and c o o p e r a t i v e . (a)
B e f o r e  a n d  after p e r m i t  i s s u a n c e  u n d e r  AS 
1 6 . 1 0 . 4 4 0  - 16.10.470, the d e p a r t m e n t  shall 
m a k e  e v e r y  effort, w i t h i n  t h e  l imit s of time 
a n d  resources, to a d vise and a s s i s t  a p p l i c a n t s  
or  p e r m i t  holders, as a ppropriate, in the 
planning, construction, or o p e r a t i o n  of salmon 
h a t c h e r i e s .

As e x p l a i n e d  above, b r o o d s t o c k  r e c o v e r y  is e s s e n t i a l  to h a t c hery 

o p era tions. W i t h o u t  it, t h e y  c o u l d  n o t  exist. T h e  Departmen t is 

o b l i g a t e d  u n d e r  AS 16.10.443 to a s s i s t  in t h e  operation of 

h atch eries. A n y  d e p artmental r egulation, a c t i o n  or order that 

d e n i e d  b r o o d s t o c k  recovery  w o u l d  b e  i n c o n s i s t e n t  with this 

o b l i g a t i o n  and w o u l d  be invalid.

O t h e r  releva nt s t a t u t o r y  p r o v i s i o n s  t h a t  establish the 

o b l i g a t i o n  of the Depar tment and the B o a r d  to m a n a g e  for hatchery 

ha r v e s t s  a r e  d i s c u s s e d  below, in r e l a t i o n  to c o s t  recovery.

J o h n  McMullen, P r e s i d e n t
RE: R e g u l a t i o n  of Private H a t c h e r i e s
O c t o b e r  17, 1991
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B. T h e  Boa rd A n d  T h e  D e p a r t m e n t  M u s t  Also 
M a n a g e  For C o s t  R e c o v e r y  H a r v e s t s

A s s i s t a n t  A t t o r n e y  G e n e r a l  W h i t e  c o n c l u d e d  that the Board 

a n d  t h e  D e p a r t m e n t  "are authorized, and in fact directed, to manage 

f i s h e r i e s  so t h a t  b r o o d s t o c k  r e turn s to h a t c h e r i e s . "  Both the 

r e a s o n s  g i v e n  by W h i t e  and t h e  a d d i t i o n a l  r e a s o n s  set forth above 

s u p p o r t  t h i s  c o nclu sion. On t h e  r e l a t e d  issue o f  w h ethe r the Board 

a n d  t h e  D e p a r t m e n t  m u s t  m a n a g e  for c o s t  recovery, White is less 

certain. H e  b e l i e v e s  that t h e  a r g u m e n t s  on b o t h  sides of the 

q u e s t i o n  " d e p e n d  u p o n  i m p l i c a t i o n  and a n a l o g y "  a n d  concludes that 

"the law d o e s  n o t  c l e a r l y  p o i n t  to one a n s w e r  o r  the other." White 

Memo., p. 7. However, we w o u l d  a r g u e  t h a t  t h e  A l a s k a  Constitution 

a n d  an e x t e n s i v e  s t a t u t o r y  s c h e m e  r e q u i r e  t h e  Board and the 

D e p a r t m e n t  t o  m a n a g e  for h a t c h e r y  cost recovery.

A s  an initial matter, it is i m p o r t a n t  to remember that 

t h e  B o a r d  a n d  t h e  D e p a r t m e n t  m a n a g e  the f i s h e r i e s  p r i m a r i l y  through 

r e g u l a t i o n s  a n d  orders. In o r d e r  to be valid, a regula t i o n  must be 

w i t h i n  the s c o p e  of the a u t h o r i z i n g  s t a t u t e  a n d  it must be 

" c o n s i s t e n t  w i t h  s t a n d a r d s  p r e s c r i b e d  b y  o t h e r  p r o v i s i o n s  of law." 

B e r a n  v. S t a t e . 705 P . 2d 1280 (Alaska App. 1985), citing AS 

4 4 . 6 2 . 0 2 0 .  In B e r a n . the c o u r t  s t r u c k  d o w n  a B o a r d  regulation on

J o h n  McMullen, President:
RE: R e g u l a t i o n  of P r ivate H a t c h e r i e s
O c t o b e r  17, 1991
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the ba sis t h a t  it was i n c o n s i s t e n t  with o t h e r  p r o v i s i o n s  of law and 

t h e r e f o r e  invalid. Id. at 1289. If t h e  B o a r d  o r  the Department 

w e r e  to issue r e g u l a t i o n s  t h a t  c u r t a i l e d  P W S A C 's ability to conduct 

a c o s t  r e c o v e r y  harvest, the r e g u l a t i o n s  w o u l d  be inconsistent with 

n u m e r o u s  p r o v i s i o n s  of law a n d  c o u l d  be s u c c e s s f u l l y  challenged in 

court.

T h e  first s e ction o f  this m e m o r a n d u m  focused on the

r e q u i r e m e n t s  of A r t i c l e  V I I I  of o u r  const i t u t i o n .  The same

c o n s t i t u t i o n a l  p r o v i s i o n s  t h a t  p r o t e c t  b r o o d s t o c k  recovery also

p r o t e c t  c o s t  recovery, b e c a u s e  c o s t  r e c o v e r y  is also a bsol utely

es s e n t i a l  to s u s t a i n  h a t c h e r y  y i e l d s  (Section  4) a n d  to promote the

e f f i c i e n t  d e v e l o p m e n t  of a q u a c u l t u r e  (Sect ion 15) . This dis cussion

w i l l  not r e p e a t  t h o s e  a r g u m e n t s ,  but w i l l  focus instead on the

l e g i s l a t i v e  m a n d a t e  for cost recovery. N u m e r o u s  statutes express

t h e  l e g i s l a t i v e  i n t e n t  that h a t c h e r i e s  m u s t  b e  p e r m i t t e d  to conduct

c o s t  r e c o v e r y  h a r v e s t s  in o r d e r  to g e n e r a t e  funds for operation,

d e b t  retiremen t, a n d  expansion.

T h e  m o s t  o b v i o u s  s u c h  p r o v i s i o n  is AS 16.10.450(a) , which

c o u l d  h a r d l y  be c l e a r e r  on t h i s  point. It states:

S a l e  of salmon and s a l m o n  e g g s  b y  h a t c h e r v .
(a) E x c e p t  as o t h e r w i s e  p r o v i d e d  in a 
c o n t r a c t  for the o p e r a t i o n  o f  a h a t c h e r y  under

J o h n  McMullen, P r e s i d e n t
RE: R e g u l a t i o n  of Priva te H a t c h e r i e s
O c t o b e r  17, 1991
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J o h n  McMullen, President
RE: R e g u l a t i o n  of Private H a t c h e r i e s
O c t o b e r  17, 1991

AS 16.10.480, a h a t c h e r y  o p e r a t o r  who sells 
s a l m o n  returning from the n a tural waters of 
t h e  state, or sells s a l m o n  eggs to a n o t h e r  
h a t c h e r y  operating u n d e r  AS 16.10.400 
16.10,470, a fter u t i l i z i n g  t h e  funds for 
r e a s o n a b l e  oper ating costs, i n c l udi ng d e b t  
retirement, e x p a nding its f a c i l i t i e s  , salmon 
r e h a bilitation projects, fishe r i e s  research, 
o r  costs of o p e r a t i n g  the q u a l i f i e d  regional 
a s s o c i a t i o n  for the area in w h i c h  the h a t c h e r y  
is located, shall e x p e n d  the r e m a i n i n g  funds 
o n  o t h e r  fisheries a c t i v i t i e s  of the q u a l i f i e d  
r e g i o n a l  association.

A S  1 6 . 1 0 . 4 5 0 ( a ) . 3

T h e  Limited E n t r y  Act, AS 16.43.400, et. s e a . . permits

t h e  C o m m e r c i a l  Fisheries E n t r y  C o m m i s s i o n  to issue "special harvest

a r e a  e n t r y  permits" to h o lder s of private, n o n p r o f i t  hatchery

p e r m i t s  i s s u e d  b y  the Department. S e c t i o n  420 of the Act, noted

a b o v e  in c o n n e c t i o n  w i t h  the o w n e r s h i p  issue, specificall y

a u t h o r i z e s  c o s t  recovery h a r v e s t  b y  p e r m i t  holders, such  as PWSAC:

D ispos i t i o n  of f i s h . Fish c a u g h t  u n d e r  the 
a u t h o r i t y  of a special h a r v e s t  area e n t r y

3T h e  i n t e n t  of this p r o v i s i o n  is r e i t e r a t e d  in AS 16.40.210, 
t h e  r e c e n t l y  enacted stat ute that b a n s  m a ricu lture. It provides in 
s e c t i o n  ( b ) (2) that "this s e c t i o n  does not r e s tric t the ability  of 
a n o n p r o f i t  corpor a t i o n  that holds a s a l m o n  h a t c h e r y  p e r m i t  u nd er
1 6 . 1 0 . 4 0 0  to sell salmon r e t u r n i n g  from t he natural w aters of the 
state, as a u t h o r i z e d  u n d e r  16.10.450, o r  surplus s a l m o n  eggs, as 
a u t h o r i z e d  u n d e r  16.10.420 and .450."
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J o h n  M c M u l l e n ,  P r e s ident
RE: R e g u l a t i o n  of P r i v a t e  H a t c h e r i e s
O c t o b e r  17, 1991

p e r m i t  are t he p r o p e r t y  of t h e  p e r m i t  holder.
T h e  p e r m i t  h o l d e r  m a y  sell the fish if the 
p r o c e e d s  are u s e d  in t h e  m a n n e r  d e s c r i b e d  in 
A S  16.10.450.

A S  16.43.420.  PWSAC, of course, h o l d s  a special h a r v e s t  area entry 

p e r m i t  u n d e r  AS 16.43.400, and its cost r e c o v e r y  funds are used for 

t h e  p u r p o s e s  listed in AS 16.10.450. It thus has a s t a t utory right 

to c o s t  r e c o v e r y  that c a n n o t  be c u r t a i l e d  t h r o u g h  r e g u l a t i o n . 4

P W S A C  also c o n d u c t s  c o s t  r e c o v e r y  h a r v e s t s  at M a i n  Bay 

a n d  C a n n e r y  C r e e k  u n d e r  a u t h o r i t y  of c o n t r a c t s  e n t e r e d  p u r s u a n t  to 

A S  1 6.10.480, e n a c t e d  b y  t h e  l e g i s l a t u r e  in 1988. T h a t  s e ction 

a u t h o r i z e s  the D e p a r t m e n t  to e n t e r  into h a t c h e r y  m a n a g e m e n t  

c o n t r a c t s  for c e r t a i n  s t a t e - o w n e d  hatche ries, w h i c h  allow h a r v e s t  

of a d u l t  s a l m o n  "in a q u a n t i t y  s u f f i c i e n t  to a l l o w  the c o n t r a c t o r  

to r e c o v e r  all o r  p a r t  o f  t h e  c o n t r a c t o r ' s  c o s t s  of operating the 

h a t c h e r y . "  W h i l e  t h i s  p r o v i s i o n  is permissive,  rather t h a n

4I t  c o u l d  also be a r g u e d  that c o s t  r e c o v e r y  is g u a r a n t e e d  to 
p e r m i t  h o l d e r s  such as P W S A C  by the L i m i t e d  E n t r y  A c t  itself. In 
J o h n s  v. C F E C . 758 P . 2d 1256, 1263 (Alaska 1988) t h e  c ourt stated: 
" T h e  L i m i t e d  Entry  A c t  h a s  two p u r p o s e s  - e n a b l i n g  fishermen to 
r e c e i v e  a d e q u a t e  r e m u n e r a t i o n  and c o n s e r v i n g  t h e  fishery," c i t i n g . 
Art. VIII, Sec. 15, A l a s k a  Const., AS 16.43.010; C F E C  v. A p o k e d a k , 
606 P . 2 d  1255, 1265 (Alaska 1980). W i t h o u t  c o s t  recovery, PWSAC 
w o u l d  n o t  r e c e i v e  a d e q u a t e  r e m u n e r a t i o n  or be a b l e  to help  conserve 
t h e  fishery.
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mandatory, it is further e v i d ence of t h e  l e g i s l a t u r e ' s  expectatio n

and i n tent to p e r m i t  cost r e c o v e r y  h a r v e s t s  at state-o wned but

p r i v a t e l y  o p e r a t e d  h a t c h e r i e s . 5

A n o t h e r  statutory p r o v i s i o n  t h a t  is q u i t e  clear on this

p o i n t  is AS 1 6 . 1 0 . 4 3 0 ( b ) , d i s c u s s e d  above. This  p r o v i s i o n  permits

the C o m m i s s i o n e r  of Fish and G a m e  to t e r m i n a t e  a h a t c h e r y  p ermi t if

he finds t h a t  c o n t inu ed o p e r a t i o n  is no l o n g e r  in the public

interest. Presumably, t e r m i n a t i o n  c o u l d  be o r d e r e d  if a hatch e r y

failed to s u s t a i n  itself economic ally, o r  m o r e  likely, if it

p r o d u c e d  d i s e a s e d  or g e n e t i c a l l y  d a m a g e d  fish t h a t  migh t threaten

o t h e r  stocks. See S n o w  Memo., pp. 12-13, 16. In any case, the

r e l e v a n t  p o i n t  is that t e r m i n a t i o n  is to be p h a s e d  over time.

D u r i n g  the p e r i o d  of t i m e  t h a t  the o p e r a t i o n  
is b e i n g  terminated, the p e r m i t  h o l d e r  may 
h a r v e s t  salmon u n d e r  t h e  t e r m s  of the p e r m i t  
b u t  m a y  not r e lease a d d i t i o n a l  fish.

AS 16.10. 4 3 0 ( b ) .  Logically, t h i s  p r o v i s i o n  can o n l y  c ont emplate

c o s t  r e c o v e r y  harvest. In the c o n t e x t  of h a t c h e r y  termination,

J o h n  Mc Mullen, President
RE: R e g u l a t i o n  of Private H a t c h e r i e s
O c t o b e r  17, 1991

5B o t h  th e M a i n  Bay and t h e  C a n n e r y  C r e e k  c o n t r a c t s  provide 
that P W S A C  s h a l l  have the ri ght to c o n d u c t  cost r e c o v e r y  harvests 
du r i n g  the t e r m s  of the contracts.
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b r o o d s t o c k  h a r v e s t  w o u l d  not b e  n e c e s s a r y  since no new fish could 

b e  r e l e ased.

U n d e r  AS 16.05.020, t h e  C o m m i s s i o n e r  of Fish and G a m e  is 

r e q u i r e d  to "manage, protect, maintain,  improve, and e x t e n d  the 

fish, game... of the state in t h e  inte rest of the e c o n o m y  and 

g e n e r a l  w e l l - b e i n g  of the S t a t e . "  The FRED Division h a s  been 

c h a r g e d  w i t h  t h e  duty, " t h r o u g h  rehabilitation, e n h a n c e m e n t  and 

d e v e l o p m e n t  p r o g r a m s "  to d o  e v e r y t h i n g  " n e c e s s a r y  to insure 

p e r p e t u a l  and i n c r e a s i n g  p r o d u c t i o n  a nd use of t h e  food r e s o u r c e s  

o f  A l a s k a ' s  w a t e r s  and c o n t i n e n t a l  shelf areas." AS 16.05.092. 

A l s o  s i g n i f i c a n t  is AS 1 6.10.443, c i t e d  above', w h i c h  r e q u i r e s  the 

D e p a r t m e n t  to do e v e r y t h i n g  p o s s i b l e  to a s s i s t  w i t h  h a t c h e r y  

o p e r a t i o n s .  A n y  r e g u l a t i o n  o r  o r d e r  t h a t  p r e v e n t e d  a r e a s o n a b l e  

l e v e l  of c o s t  r e c o v e r y  w o u l d  h a r d l y  be c o n s i s t e n t  w i t h  t h e s e  duti es 

on  t h e  p a r t  of the C o m m i s s i o n e r  o r  w i t h  the m y r i a d  of o t h e r  

s t a t u t e s  t h a t  a u t h o r i z e  c o s t  r e c o v e r y  h a r v e s t s  b y  hatcheries. U n d e r  

B e r a n  v. S t a t e , s u p r a . and n u m e r o u s  o t h e r  cases, r e g u l a t i o n s  are 

i n v a l i d  if t h e y  are i n c o n s i s t e n t  w i t h  o t h e r  p r o v i s i o n s  of law.

The s t a t u t o r y  p r o v i s i o n s  d i s c u s s e d  a b o v e  lead to the 

c o n c l u s i o n  that the l e g i s l a t u r e  i n t end ed c o s t  r e c o v e r y  h a r v e s t  to 

b e  t h e  p r i m a r y  m e t h o d  of f u n d i n g  p r i v a t e  n o n p r o f i t  hatcheries. The

J o h n  Mc Mullen, P r e s i d e n t
RE: R e g u l a t i o n  of Pri vate H a t c h e r i e s
O c t o b e r  17, 1991
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Snow M e m o r a n d u m  on the l e g i s l a t i v e  h i s t o r y  o f  t h e  h a t c h e r y  program

supports t h i s  c o n c l u s i o n :

A t  t h i s  t i m e  [1973-974], l e g i s l a t o r s  w e r e  
c o m i n g  to the v i e w  t h a t  the p r i v a t e  s e c t o r  
w o u l d  b e  m o r e  e f f i c i e n t  t h a n  t he g o v e r n m e n t  in 
t h e  o p e r a t i o n  of h a tcher ies. Also,
n o n g o v e r n m e n t a l  h a t c h e r i e s  h a d  m u c h  to 
r e c o m m e n d  t h e m  from the p e r s p e c t i v e  of p u b l i c  
f i n a n c e  issues: the o p e r a t i o n  of p r i v a t e
h a t c h e r i e s  c o u l d  be funded from the h a r v e s t  of 
r e t u r n i n g  fish and from t a x  a s s e s s m e n t s  on the 
f i s h e r m e n  wh o .had a cce ss to h a t c h e r y  
p r o d u c t i o n ,  t h u s  s h i f t i n g  t h e  c o s t  of the 
f a c i l i t i e s  form the s h o u l d e r s  of t h e  g e n e r a l  
p u b l i c  to t h e  p e o p l e  w h o  d e r i v e d  b e n e f i t s  
d i r e c t l y  from them.

S n o w  Memo., p. 5. (emphasis added). S n o w  g o e s  on to point out

that in 1974 " t h e r e  was g r e a t  e n t h u s i a s m  a b o u t  t h e  p r o s p e c t  of PNP

ha t c h e r i e s  f r o m  f i s h e r m e n ' s  groups, e d u c a t i o n  centers, Native

c o r p o r a t i o n s ,  a n d  t h e  l e g i s l a t u r e  itself." I d .

A n  a t t o r n e y  f or the S o u t h e a s t  A l a s k a  Seiners, Michae l D.

Stanley, s e e m s  less e n t h u s i a s t’c a b o u t  c o s t  recovery. He has

a p p r o a c h e d  t h e  i s s u e  f r o m  a d i f f e r e n t  d i r e c t i o n ,  a c k n o w l e d g i n g  the

D e p a r t m e n t ' s  p r i m a r y  r e s p o n s i b i l i t y  for c o n t r o l  of hatchery

harvests, b u t  q u e s t i o n i n g  w h e t h e r  t h e  B o a r d  h a s  the statutory

a u t h o r i t y  t o  a l l o c a t e  fish to p r i v a t e  h a t c h e r i e s .  See M emorandum

from M i c h a e l  S t a n l e y  to Kate Troll, E x e c u t i v e  D i r e c t o r  Southeast
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A l a s k a  Seiners, d ated F e b r u a r y  28, 1991. S t a n l e y  bases his

a r g u m e n t  o n  AS 16.05.440(a), c i t e d  above at p a g e  5. He focuses on 

the s t a t u t o r y  l a n guage  s u b j e c t i n g  h a t c h e r y  fish to regulation in 

the same m a n n e r  as wi ld stocks, "until they r e t u r n  to the specific 

locatio n d e s i g n a t e d  by the d e p a r t m e n t  for h a r v e s t  b y  the hatchery 

o p e r a t o r . "  F r o m  this he c o n c l u d e s  (1) it is the Department, not 

the Board, w h i c h  is respon s i b l e  f o r  "allocating" hatchery fish to 

a h a t c h e r y  t h r o u g h  d e s i g n a t i o n  o f  special h a r v e s t  areas, and (2) 

such a l l o c a t i o n  occurs only a f t e r  t h o s e  fish h a v e  traversed the 

c o m m o n  p r o p e r t y  fisheries and r e t u r n e d  to the specific location 

d e s i g n a t e d  for h a t c h e r y  harvest. S t a n l e y  Memo'., p. 4.

Tyne flaw in this r e a s o n i n g  is that it co nfuses allocation 

of fish t o  be h a r v e s t e d  w i t h  d e s i g n a t i o n  of a special harvest area 

and h a r v e s t  timing. The re is n o  logical r e a s o n  that the Board 

c a n n o t  a l l o c a t e  a p o rtion  of t h e  r e t u r n  to a h a t c h e r y  and the 

D e p a r t m e n t  d e s i g n a t e  the s p e c i f i c  t i m e  and p l a c e  for the h a rv est of 

that a l l o c a t i o n .  In fact, ray u n d e r s t a n d i n g  is t h a t  that is h o w  the 

s y s t e m  h a s  a l w a y s  worked.

Th i s  s c h e m e  also a p p e a r s  tc b e  in h a r m o n y  with subsect ion

(b) of AS 16.10.440, w h i c h  g i v e s  t h e  B oard  the auth ority "to amend 

by regulation. . . the terms of the p e r m i t  r e l a t i n g  to the harvest of
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fish b y  h a t c h e r y  operators, and t h e  s p e c i f i c  l o c a t i o n s  designated 

by t h e  d e p a r t m e n t  for h a r v e s t . "  T h i s  p r o v i s i o n  gives the 

D e p a r t m e n t  p r i m a r y  r e s p o n s i b i l i t y  to r e g u l a t e  cost recovery 

harvests, b u t  also c o n f e r s  s u f f i c i e n t  s t a t u t o r y  authority on the 

Board to a l l o c a t e  fish t o  be ha r v e s t e d .  T h e  l e g i s l a t i v e  history of 

AS 16,10.440, q u o t e d  at lengt h below, i n d i c a t e s  t h a t  the role of 

the B o a r d  e x t e n d s  to r e g u l a t i n g  t h s  h a r v e s t  of "those fish w hich 

are r e t u r n i n g  as a r e s u l t  of r e l e a s e s  from na t u r a l  systems and also 

from h a t c h e r y  r e l e a s e s . "  House J o u rnal , M a r c h  15, 1979, pp. 601- 

602.

A n o t h e r  d i f f i c u l t y  w i t h  S t a n l e y ' s  t h e o r y  that the Board 

d o e s  n o t  h a v e  the p o w e r  to a l l o c a t e  fish for h a t c h e r y  harvest is 

t h a t  it s e e m s  to be i n c o n s i s t e n t  w i t h  two s p e c i f i c  provisions of 

t h e  L i m i t e d  E n t r y  Act, u n d e r  w h i c h  h a t c h e r i e s  a r e  granted limited 

e n t r y  perm i t s .  AS 1 6 . 4 3 . 4 4 0  p r o v i d e s  that: "use pr ivi l e g e s  g r a n t e d  

u n d e r  A S  1 6 . 4 3 . 4 0 0  - .440 a r e  s u b j e c t  to t h e  regula t i o n s  of the 

B o a r d  of F i s h e r i e s . "  Also, AS 1 6 . 4 3 . 9 5 0  s t a t e s  t h a t  "... Holders 

of ... e n t r y  p e r m i t s  i s sue d u n d e r  this c h a p t e r  a r e  subject to all 

r e g u l a t i o n s  a d o p t e d  b y  t h e  B o a r d  of F i s h e r i e s . "  These provisions

J o h n  McM ullen, P r e s i d e n t
RE: R e g u l a t i o n  of P r i v a t e  H a t c h e r i e s
O c t o b e r  17, 1991

24



/

also c o u l d  be 'read to a u t h o r i z e  the B o a r d  t o  allocate fish to 

h a t c h e r i e s .6

A s  a final point in r e s ponse to the S t a n l e y  Memorandum, 

the B o ard's p r i m a r y  a u t h o r i z i n g  statute, AS 16.05.251(a), is quite 

b r o a d  and s e e m s  to give the Board a m p l e  a u t h o r i t y  to allocate fish 

for cost r e c o v e r y  and b r o o d s t o c k  harvest. E x a m p l e s  or the types of 

r e g u l a t i o n s  the Board m a y  adop t are f o u n d  in Section 251(a)(6)

( c l a s s i f y i n g  as c ommer cial fish, s p o r t  fish, p e r sona l use fish,

s u b s i s t e n c e  fish, or p r e d a t o r s  or o t h e r  c a t e g o r i e s  essential for 

r e g u l a t o r y  p u r p o s e s ) ;  S e c t i o n  2 5 1 ( a ) (12) (regulating commercial, 

sport, s u b s i s t e n c e ,  and p e r s o n a l  use fishing as needed for the 

c o n s e r v a t i o n ,  dev elopment, a n d  u t i l i z a t i o n  of f i s h e r i e s ) ; S e ction 

251 ( a ) (14) (establish ing nonexclusive, exclusive, and

s u p e r e x c l u s i v e  r e g i s t r a t i o n  a n d  use a r e a s  for r e g u l a t i n g  c ommercial

fishing.) See a l s o . AS 16.05.251(e) (Board shall e s t a b l i s h

c r i t e r i a  f o r  a l l o c a t i o n  of f i sh ery r e s o u r c e s  a m o n g  personal use.

J o h n  McMullen , Pre sident
RE: R e g u l a t i o n  of Priva te H atcheri es
O c t o b e r  17, 1991

6A s  w e  h a v e  a rgue d elsewhere, t h e  p o w e r  of the Board to 
a l l o c a t e  t o  h a t c h e r i e s  d o e s  not i n c l u d e  the p o w e r  to d e n y  a 
r e a s o n a b l e  a l l o c a t i o n  altogether.
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s p o r t  and co mmer c i a l  f i s h i n g ) . T h e s e  p ro visions are  broad enough

to a l l o w  the Board to a l l o c a t e  t o  hatcheries.

T h e  idea t h a t  h a t c h e r y  harvests do n o t  qualify as

" c o m m e r c i a l  fishing", a n d  t h e r e f o r e  not covere d b y  these statutory

sections, is directly c o n t r a r y  to t h e  plain m e a n i n g  of the

d e f i n i t i o n  f ound in the statute.

"Commercial fis hing" m e a n s  the taking, fishing for, or 
p o s s e s s i o n  of fish... w i t h  t h e  intent of d i s p o s i n g  of 
t h e m  for profit, or b y  sale, barter, trade, or in 
c o m m e r c i a l  c h a n n e l s ;

A s  16 .05.940(4). T h e r e  c a n  b e  no d o u b t  that P W S A C  takes and

p o s s e s s e s  f i s h  wit h t h e  i n t e n t  of d i s p o s i n g  of t h e m  by sale in

c o m m e r c i a l  channels, a n d  is t h u s  e n g a g e d  in c o m m e r c i a l  fishing

w i t h i n  t h e  m e a n i n g  o f  AS 16.05.251. C o m m e r c i a l  fishing is

p r e c i s e l y  w h a t  a cost r e c o v e r y  h a r v e s t  is. PWSAC's c o n d u c t  in this

r e g a r d  is i n d i s t i n g u i s h a b l e  f r o m  that of any o t h e r  commercial

fisherma n. (Ironically, o n e  of the objection s t h a t  is raised by

h a t c h e r y  o p p o n e n t s  is t h a t  it is inappropriate, f o r  some reason,

f o r  h a t c h e r i e s  to "compete" in the c ommer cial m a r k e t  with  other

f i s h e r m e n  t r y i n g  to sell t h e i r  fish to t h e  same c u s t o m e r s ) .

If PWSAC is e n g a g e d  in c o m m e r c i a l  fishing, AS 16.05.251

a n d  the c a s e  law cited in the W h i t e  M e m o r a n d u m  (e.g. , M e i e r  v.

J o h n  McMullen, President
RE: R e g u l a t i o n  of Priv ate H a t c h e r i e s
O c t o b e r  17, 1991
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S t a t e  Bd. of F i s h e r i e s , 739 P . 2d 172 (Alaska App. 1987)) suppor t

the c o n c l u s i o n  that the B o a r d  has a m p l e  p o w e r  to m a k e  allocations

for h a t c h e r y  harvests. T h e  B o a r d  n o t  o n l y  has t h e  authority, but

it also  has an o b l i g a t i o n  to d o  so. S e e . AS 16.05.251(d)

( requiring the Board t o  p r o v i d e  a f a i r  and r e a s o n a b l e  oppo rt u n i t y

for the t aking of f i s h e r y  r e s o u r c e s  b y  p e r s o n a l  use, sport and

c o m m e r c i a l  f i s h e r m e n ) .

C. T he B o a r d ' s  P o w e r  T o  R e s t r i c t  H a t c h e r y  Output Is 
Unclear, B u t  M u s t  B e  L i m i t e d  By T h e  S a m e  
C o n s t i t u t i o n a l  A n d  S t a t u t o r y  R e s t r i c t i o n s  
That A p p l y  T o  C o s t  R e c o v e r y

Y o u r  second q u e s t i o n  c o n c e r n s  the e x t e n t  o f  the B o ard's

a u t h o r i t y  to regulate h a t c h e r y  output, as o p p o s e d  to a l l o c a t i o n  of

harvests. T h e  Snow M e m o r a n d u m  ( A t t a c h m e n t  A) a d d r e s s e s  this issue.

It d i r e c t l y  responds to a q u e s t i o n  p o s e d  by S e n a t o r  E l i a s o n  as to

w h e t h e r  the l e g i s l a t u r e  e v e r  c o n s i d e r e d  l i m i t i n g  h a t c h e r y

p r o d u c t i o n  b e c a u s e  of: (1) a d v e r s e  impacts on w i l d  stocks; or (2)

a d v e r s e  impacts on s a l m o n  m a r k e t  prices. S n o w ' s  a nswe r is

r evealing. Her m e m o r a n d u m  s t a t e s  as follows:

We found no d i s c u s s i o n  in t h e  l e g i s l a t i v e  record t h a t  
h a t chery p r o d u c t i o n  s h o u l d  b e  r e s t r a i n e d  to a
pr e d e t e r m i n e d  lev el f o r  e i t h e r  b i o l o g i c a l  or e c o n o m i c  
reasons. W h i l e  the l e g i s l a t u r e  w a s  p r e s u m a b l y  p r e p a r e d
to take w h a t e v e r  c o r r e c t i v e  m e a s u r e s  w e r e  n e c e s s a r y  in 
the face of p e r s u a s i v e  e v i d e n c e  that t he h a t c h e r y  p r o g r a m
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w a s  c a u s i n g  serious b i o l o g i c a l  problems, there a p p e a r s  to 
h a v e  bee n no d i s c u s s i o n  of e s t a b l i s h i n g  a ceiling  on the 
p r o d u c t i o n  of fish from hatcheries.

T h e r e  also appears to h a v e  been no c o n t e m p l a t i o n  of 
i m p o s i n g  a ceiling on t h e  p r o d u c t i o n  of h a t c h e r y  fish to 
s u p p o r t  m a r k e t  prices. A c c o r d i n g  to T e r r y  Gardiner, 
s a l m o n  stocks w e r e  so d e p r e s s e d  in the 1970's that t h e r e  
w a s  no thought g i v e n  to t h e  p o s s i b i l i t y  of oversupply.

* * * *

C l e m  T i llion tol d us t h a t  the legisl ature d i d  not 
a n t i c i p a t e  d e p e n d e n c e  o n  h a t c h e r y  s a l m o n  by A l a s k a ' s  
c o m m e r c i a l  fishermen, a n d  if a d ve rse impacts o n  s a l m o n  
m a r k e t  pr ice w e r e  s u s p e c t e d  by any legislators, it was 
not: a w i d e s p r e a d  feeling, for th ey d i d  not take steps to 
b e  able to limit p r o d u c t i o n  if that o c c u r r e d .

S n o w  M e m o . ,  pp. 13-14 (emphasis added).

C o n s i s t e n t  w i t h  S n o w ' s  c o n c l u s i o n s ,■ a review of the

B o a r d ' s  a u t h o r i z i n g  s t a t u t e  as w e l l  as the o t h e r  statutes r e l a t i n g

to h a t c h e r i e s  finds l i t t l e  o r  no b a s i s  for r e g u l a t i o n  of h a t c h e r y

o u t p u t  b y  t h e  Board.

Y o u  s p e c i f i c a l l y  a s k e d  w h e t h e r  AS 16.10.440(b), w h i c h

pr o v i d e s ,  a m o n g  othe r things, t h a t  t h e  Board h a s  the a u t h o r i t y  to

r e g u l a t e  " t h e  t erms of [a hatchery] p e r m i t  r e l a t i n g  to the s o u r c e

and n u m b e r  of s a l m o n  e g g s . . . " , 7 a u t h o r i z e s  the Board to l imit

7S e c t i o n  440(b) go es on to s a y  t h a t  the Board m a y  n ot " a dopt 
r e g u l a t i o n s  o r  t a k e  any a c t i o n  r e g a r d i n g  the i s s uance or d e n i a l  of 
any p e r m i t s  r e q u i r e d  in A S  1 6 . 1 0 . 4 0 0  - 1 6.10.470 ." This s u g g e s t s  
that t h e  B o a r d  does not h a v e  the p o w e r  to c o m p l e t e l y  deny a c o s t
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h a t c h e r y  p r o d u c t i o n  levels. T h e  legis l a t i v e  h i s t o r y  of this

p r o v i s i o n  i n d i c a t e s  that it d o e s  not. The R e s o u r c e s  Committee's

le t t e r  o f  i n tent on HB 359, w h i c h  included t h e  language in

question, s t a t e s  as follows:

T h e r e  are t h r e e  o t h e r  m a j o r  changes m a d e  by 
t h e  bill:

(1) S e c t i o n  2 of t h e  bill a m e n d s  AS 
1 6 . 1 0 . 4 4 0 ( a ) ( b ) . T h e  a m e n d m e n t  c l a r i f i e s  the 
r o l e  of the B o a r d  o f  Fisheries. T h e  role of 
t h e  B o a r d  of F i s h e r i e s  as e n v i s i o n e d  b y  the 
o r i g i n a l  l e g i s l a t i o n  w a s  t o  r e g u l a t e  the 
h a r v e s t  of s a l m o n  r e t u r n i n g  to the w a t e r s  of 
t h e  state. T h a t  r o l e  e x t e n d s  to r e g u l a t i n g  
t h o s e  fish w h i c h  a r e  r e t u r n i n g  as a r e s u l t  of 
r e l e a s e s  from n a t u r a l  s y s t e m s  and also from 
h a t c h e r y  releases. T h e r e  a r e  p r o v i s i o n s  in 
o t h e r  p o r t i o n s  o f  t h e  n o n - p r o f i t  h a t c h e r y  A c t  
w h i c h  a l l o w  t h e  d e s i g n a t i o n  of s p e c i f i c
l o c a t i o n s  for t h e  h a r v e s t  of salmon b y  the 
h a t c h e r y  o p e r a t o r  f o r  sale, and use o f  the 
m o n e y  from t h a t  sale, for the s p e c i f i c
p u r p o s e s  as s t a t e d  in AS 16.10.450. T h e  added 
l a n g u a g e  c l a r i f i e s  t h a t  t h e  Board of F i s h e r i e s  
m a y  a d o p t  r e g u l a t i o n s  r e l a t i n g  to the h a r v e s t  
o f  the fish b y  h a t c h e r y  oper a t o r s  a t  the 
s p e c i f i c a l l y  d e s i g n a t e d  locations. T h e  Board 
o f  F i s h e r i e s  in t h e  p a s t  y e a r  or t w o  has 
e n a c t e d  r e g u l a t i o n s  r e l a t i n g  to those h a r v e s t s  
f o r  s e v e r a l  o f  t h e  p r i v a t e  n o n - p r o f i t
h a t c h e r i e s  in t h e  state.

r e c o v e r y  h a r v e s t  permit.



H o u s e  Journal, M a r c h  15, 1979, pp. 601-602 (emphasis added). The 

e x c l u s i v e  r e f e r e n c e  to r e g u l a t i o n  of harvest, and the a b sence of 

any m e n t i o n  o f  produc t i o n  controls, c o r r o b o r a t e s  the con clu s i o n  

r e a c h e d  by t h e  S n o w  M e m o r a n d u m  t h a t  the l e g i s l a t u r e  never intended 

to a u t h o r i z e  t h e  Board to l i m i t  h a t c h e r y  produ ction. The Board's 

t r a d i t i o n a l  f u n c t i o n  has a lwa ys been to a l l o c a t e  harvests.

T h e  only o ther s t a t u t o r y  p r o v i s i o n  that suggests 

o t h e r w i s e  is found at AS 16.05.251(7), w h i c h  a uth orizes the Board 

to r e g u l a t e  t h e  "pr opagation and s t o c k i n g  of fish," which tends to 

s u g g e s t  the p o w e r  to r e g u l a t e  produ ction, not just har vest levels 

a n d  a l l o c a t i o n s .  The m o s t  p l a u s i b l e  e x p l a n a t i o n  of this language 

is t h a t  it w a s  included to p e r m i t  r e g u l a t i o n  o f  such activities as 

s t o c k i n g  l a k e s  w i t h  t rout o r  p e r h a p s  e v e n  r a i s i n g  fish in ponds. 

T h e r e  is r e g r e t t a b l y  no l e g i s l a t i v e  h i s t o r y  a v a i l a b l e  to aid in the 

•interpretation of this language. B e c a u s e  it runs counter to the 

B o a r d ' s  t r a d i t i o n a l  role and is i n c o n s i s t e n t  w i t h  the c o n c l u s i o n s  

in the S n o w  Memorandum, it w o u l d  b e  w r o n g  t o  a s s i g n  much importan ce 

t o  this p rovision.

A p a r t  from the issue o f  w h e t h e r  the B o a r d  could regulate 

h a t c h e r y  o u t p u t  on a local basis, you h a v e  a s k e d  also w h e t h e r  the 

B o a r d  has t h e  auth ority to set r e g i o n a l  p r o d u c t i o n  limits for the

J o h n  McMullen, President
RE: R e g u l a t i o n  of Private H a t c h e r i e s
O c t o b e r  17, 1991
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p u r p o s e  o f  a d j u s t i n g  r e l a t i v e  m a r k e t  shares b e t ween d i f f erent 

r e g i o n s  o f  t h e  State. Can t he Board, for example, legally cap 

h a t c h e r y  s o c k e y e  output in P r i n c e  W i l l i a m  Soun d to keep it at the 

h i s t o r i c a l  p o s i t i o n  it has h e l d  in r e l a t i o n  to Bristol Bay sockeye 

p r o d u c t i o n ?

T h e r e  is no short a n d  s i m p l e  legal answer to this 

question. T h e  author ity to r e g u l a t e  p r o p a g a t i o n  and stocking is a 

v e r y  s l e n d e r  t h r e a d  from w h i c h  to h a n g  a n  unprecedented, statewide 

r e g u l a t o r y  p r o g r a m  of p r o d u c t i o n  allocation, w h i c h  has not been 

s p e c i f i c a l l y  authorized or e v e n  c o n t e m p l a t e d  b y  t h e  legislature. 

C e r t a i n l y  a n y  such r e g u l a t o r y  r e g i m e  w o u l d  raise serious questions 

as t o  its c o n s i s t e n c y  w i t h  t h e  B o ard' s s t a t u t o r y  d u t y  to "conserve 

an d  d e v e l o p "  t h e  State's fisheries. S u c h  a p o l i c y  might f u r t h e r  

c o n f l i c t  w i t h  a number of the o t h e r  s t a t u t o r y  p r o v i s i o n s  a l r e a d y  

d i s c u s s e d .  I t  would al so run up a g a i n s t  the sustained yield 

c o n c e p t  ( S e c t i o n  4) and the m a x i m u m  u s e  (Section 1) and m a x i m u m  

b e n e f i t  ( S e c t i o n  2) p o l i c i e s  at the h e a r t  of A r t i c l e  VIII of our 

c o n s t i t u t i o n .

P e r h a p s  more s i g n i f i c a n t  t h a n  the legal impediments, 

w h i c h  a r e  c onsiderable, t he re w o u l d  be s e r i o u s  practical and p o l i c y  

p r o b l e m s  w i t h  any attempt by t h e  B o a r d  to allocate p r o d u c t i o n
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b e t w e e n  r e g i o n s  of the State. F o r  example, w h i c h  h i s t o r i c a l  moment 

w o u l d  serve as the reference  p o i n t  for a s s i g n m e n t  of regional 

q u o t a s ?  W o u l d  it b e  before o r  a f t e r  e s t a b l i s h m e n t  of the hatchery 

p r o g r a m ?  W o u l d  n e w  h a t chery p r o g r a m s  (such as t h e  M a i n  Bay sockeye 

facility) b e  a u t o m a t i c a l l y  p r e c l u d e d  if t h e y  w o u l d  alter the 

h i s t o r i c a l  b a l a n c e  of h a r v e s t  l e v e l s  b e t w e e n  r e g i o n s ?  How could 

h a t c h e r i e s  p l a n  t h e i r  b u dg ets a n d  p r o d u c t i o n  l e v e l s  from year to 

year, g i v e n  t h e  inherent u n p r e d i c t a b i l i t y  of natural  returns? 

W o u l d  a d i r e c t  c o n s e q u e n c e  of s u c h  a p o l i c y  b e  to r eward stagnant 

r e g i o n s  and to s t i f l e  initiative o n  the p a r t  of a n y  r egion that is 

efficient, w e l l - o r g a n i z e d  a n d  c a p a b l e  o f  g r o w t h ?  Would the 

a n t i c o m p e t i t i v e  aspects  of r e g i o n a l  l i m i t s  o u t w e i g h  the asserted 

b e n e f i t s ?  W h a t  are the a s s e r t e d  b e n e f i t s ?  Do t h e y  go beyond mere 

r e g i o n a l  j e a l o u s y  and ha ve some s t a t e w i d e  e c o n o m i c  rationale? 

W h i l e  the a n s w e r s  to these q u e s t i o n s  a r e  u n k nown, it m a y  be very  

d i f f i c u l t  f o r  t h e  Board to i d e n t i f y  a d e f e n s i b l e ,  rational basis 

f o r  a n y  s u c h  plan.

J o h n  McMullen, President
RE: R e g u l a t i o n  of Private H a t c h e r i e s
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A C c u & a  A g u a c u f a u z e
In c o rp o ra te d

P .O . BOX 8 3 0  W RANGELL , ALASKA 9 9 9 2 9  
(907 ) 0 7 4 -2 2 5 0

SENATE SPEC IA L COMM ITTEE ON DOMESTIC AND INTERNAT IONAL F ISHER IES 

FEBRUARY 25, 1992

G e n t l e m e n ,

H a v in g  n o t been a b le  to  t e s t i f y  d u r i n g  y o u r  te le c o n fe r e n c e , we wou ld l i k e  
t o  do so i n  w r i t i n g  a t t h i s  t im e . We w i l l a d d r e s s  s e v e r a l i s s u e s  t h a t  may 
o r  may n o t be e a s i l y  c a t e g o r i z e d  i n  y o u r  F e b r u a r y  10 D r a f t  R e p o r t , b u t a re  
g e rm a n e t o  t h e  A la s k a n  H a t c h e r y  P ro g ram . T h a n k  y o u  f i r s t  f o r  
p r o v i d i n g  t h i s  o p p o r t u n i t y .

A la s k a  A q u a c u l t u r e , I n c . i s  an in d e p e n d e n t PNP, ( n o t a "M om a n d  P o p " ) 
o p e r a t o r , w i t h  a b o a r d  o f d i r e c t o r s  o f l i c e n s e d  com m e rc ia l f i s h e rm e n  t h a t  
r e p r e s e n t s  a l l t h e  g e a r g r o u p s  o f S o u th e a s t A la s k a . To o u r  k n o w le d g e  we 
a re  t h e  o n l y  a l l - f i s h e rm e n  b o a r d . I n  b e h a l f o f o u r  o r g a n i z a t i o n  t h e  
fo l l o w in g  t e s t im o n y  i s  p r o f f e r e d .

1) T h e D r a f t  r e p o r t  c o v e r e d  m an y v a l i d  p o in t s . H ow e v e r , t h e  p ro p o s e d  
id e a s f o r  a c t io n  h a v e  n o t s u f f i c i e n t l y  r e c o g n i z e d  t h a t  t h e  m is s io n o r 
m anda te f o r  t h e  h a t c h e r i e s  is  b e in g  a c c om p l is h e d , i .e . t o  s u c c e s s f u l l y  
p r o d u c e  sa lm on t o  i n s u r e  a n  a d e q u a te  s u p p l y  f o r  common p r o p e r t y  h a r v e s t . 
T h e y w e re n o t c h a r g e d  w i t h  s u p p r e s s i n g  t h e  w i ld  s t o c k s  t o  m a in ta in  p r i c e  
le v e ls . T h e r e f o r e , r a t h e r  t h a n  fo c u s  o n r e s t r i c t i n g  p r o d u c t i o n , t h e  fo c u s  
s h o u ld  be o n r e c a p t u r i n g  m a r k e t s h a r e  b y  1) im p r o v i n g  t h e  q u a l i t y  o f 
p r o d u c t  p r o d u c e d  a n d  2) b r o a d e n in g  t h e  m a r k e t b y  in n o v a t i v e  p r o d u c t 
d e v e lo p m e n t . T h e i n e r t i a  e x t a n t i n  t h e  p r o c e s s in g  i n d u s t r y  t h a t  w a n ts 
m o re m oney f o r  a d v e r t i s i n g  A la s k a n  c a n n e d  sa lm on i n  o v e r s e a s  m a rk e t s , is  
w h a t n e e d s t o  m ove i n t o  t h e  2 0 th  C e n t u r y  b e f o r e  we see t h e  21s t. New 
p r o d u c t s  t h a t  t a k e  a d v a n t a g e  o f t h e  p o t e n t i a l o f p i n k s  a n d  c h um  ne e d 
d e v e lo p m e n ta l m o n e y s t h a t  t h e  S ta te  c o u ld  w e l l a f f o r d  to  i n v e s t ,  r a t h e r  
t h a n  p a y in g  f o r  c a n n e d  sa lm on c om m e rc ia ls i n  J a p a n a n d  T a iw a n .

2 ) As f i s h e rm e n , we a r e  n o t i n t e r e s t e d  i n  m ic r o -m a n a g in g  f i s h  h a t c h e r ie s , 
n o r  cu.e we in t e r e s t e d  i n  s e e in g  m u l t i -m i l l i o n  d o l l a r  f a c i l i t i e s  c lo s e d d ow n 
p r i o r  t o  t h e i r  b e in g  a b le  t o  r e a c h  f u l l  p r o d u c t i o n  a n d make a c o n t r i b u t i o n  
t o  t h e  f i s h e r y .  T h e y  s h o u ld  b e e n c o u r a g e d  t o  w o r k  w i t h  p r o c e s s o r s  to  
d e v e lo p  b e t t e r  p r o d u c t s ,  e s p e c ia l l y  f o r  p i n k s  a n d  c h um  , so t h a t  dem and 
w i l l in c r e a s e . T h i s  may r e q u i r e  n o v e l a n d  i n t e r e s t i n g  new m e th o d s , a n d a 
s t r o n g  p a r t n e r s h i p  b e tw e e n  g o v e r n m e n t a n d  t h e  p r i v a t e  s e c to r . T h is  
s h o u ld  n o t be l im i t e d  to t h e  S ta te  a n d  t h e  R eg io n a l A s s o c ia t io n s . T he 
I n d e p e n d e n t s  a r e  a v a lu a b le  p a r t  o f t h e  p r o g r a m  a n d  s h o u ld  n o t be t r e a t e d  
as t h i r d  c la s s  c i t i z e n s  a n y lo n g e r .

3) I f  t h e  a d m in i s t r a t i o n  o f t h e  lo a n  p r o g r a m  is  l i b e r a l i z e d  t h r o u g h  
le g i s l a t i o n  o r  a d m in i s t r a t i o n , t h e  f i n a n c i a l s u p p o r t  o f in d e p e n d e n t PNPs 
m u s t be r e c o g n i z e d  a n d  p r o v i d e d  f o r  i n  t h a t  le g i s l a t i o n , o r  i t s  in v e s tm e n t 
a n d t h e  b e s t i n t e r e s t  o f t h e  S ta te  a n d  u s e r g r o u p s  w i l l be lo s t .

U n d e r t h e  p r e s e n t H a t c h e r y  Loan P ro g r am  s c e n a r io , t h e  
PNPs h a v e  n o t s h a r e d  i n  t h e  m i l l i o n s  o f d o l l a r s  o f 3% m oneys w h ic h is  
s h a r e d  b y  t h e  r e g i o n a l c o r p o r a t i o n s , n o r  t h e  m i l l io n s o f d o l l a r s  o f F e d e ra l 
M i t i g a t io n  F u n d s . G iv e n "m o s t f a v o r e d  o r g a n i z a t i o n "  s t a t u s  b y t h e  S ta te



a g e n c ie s , t h e  R eg io n a l A q u a c u l t u r e  A s s o c ia t io n s a r e  a lso a b le to g e n e ra te  
f u n d s  t h r o u g h  c o s t r e c o v e r y  h a r v e s t o f r e t u r n i n g  f i s h . The so le s o u r c e  o f 
f u n d i n g  f o r  PNP o p e r a t i o n s  is  th e  c o s t r e c o v e r y  h a r v e s t ! When p r o d u c t i o n  
d e v e lo pm e n t is  p r o t r a c t e d  o v e r s e v e r a l l i f e  c y c le s  o f t h e  f i s h  b e in g 
re le a s e d , t h e  d i s p a r i t y  b e tw e e n PNPs a n d  R eg io n a l A s s o c ia t io n s becomes 
more g l a r i n g . Because o f t h i s  d i s p a r i t y  PNP f u n d i n g  b e fo r e  r e a c h in g  f u l l  
p r o d u c t i o n  d e p e n d s  u p o n  t h e  f u n d s  in  th e  r e v o l v i n g  lo a n f u n d . L e g is la t i o n  
p r o v i d i n g  f o r g i v e n e s s  o r  a d d i t i o n a l d e f e rm e n t o f lo a n p a ym e n ts  b y  th e  
m a jo r b o r r o w e r s , i .e . t h e  R eg io n a l C o r p o r a t io n s , w i t h o u t r e c o g n i z i n g  a n d 
c om p e n s a t in g  f o r  th o s e  lo s s e s to  t h e  r e v o l v i n g  lo a n f u n d , w o u ld e f f e c t i v e l y  
e l im in a te  t h e  PNP s e gm e n t o f t h e  S ta te  e n h a n c em e n t p ro g r a m .

4) We s t r o n g l y  e n d o r s e  t h e  id e a  o f d e v e lo p in g  a S ta te w id e  s e t o f goa ls 
a n d  o b je c t i v e s  f o r  t h e  e n h a n c em e n t p r o g r a m s . A l l s e gm e n ts o f t h e  
p r o d u c e r s  s h o u ld  be a l lo w e d to  g iv e  i n p u t ,  a n d  i t  s h o u ld  h a v e an 
a g g r e s s i v e  f o r w a r d  lo o k in g  p o s t u r e .

5 ) We a re  c o n c e r n e d  a b o u t t h e  s u g g e s t i o n  o f e l im in a t in g  t h e  use o f rem o te 
re le a s e s i t e s . The a r g u m e n t a g a in s t th em  is  a t b e s t t h e o r e t i c a l w h i le  t h e i r  
u s e is  a n d ha s bee n , v e r y  e f f e c t i v e  i n  p la c in g  t h e  r i g h t  s p e c ie s a n d  r u n  
t im in g  i n  t h e  r i g h t  p la c e  f o r  t h e  b e n e f i t  o f t h e  u s e r g r o u p s  a n d t h e  
h a t c h e r y  o p e r a t o r . A c e n t r a l i n c u b a t i o n  f a c i l i t y  can become m uch m o re c o s t 
e f f e c t i v e  a n d  b e n e f i c ia l t o  t h e  u s e r g r o u p s  b y  u s in g  rem o te  re le a s e  s i te s . 
C o n c e rn s a b o u t s t r a y i n g  a n d d e le t e r io u s  g e n e t i c s  a r e  b a se d on h y p o t h e t i c a l 
c o n s t r u c t s  y e t  t o  be s u b s t a n t i a t e d .

6) M an a g in g f o r  b r o o d s t o c k  a n d  c o s t r e c o v e r y  seems to  h a v e  e v o l v e d  i n t o  a 
h o t p o ta to  w h e re  n o one w a n ts  to  make a d e c is io n  f o r  f e a r  o f u p s e t t i n g  one 
g r o u p  o r  a n o t h e r . U l t im a te l y , o n e n e e d s t o  a s k i f  lo a n in g  m one y s to  a 
h a t c h e r y  o p e r a t o r , w h e t h e r PNP o r R e g io n a l O rg a n iz a t io n  i s  b a s e d on th e  
a s s um p t io n  t h a t  d e b t s e r v i c e  w o u ld be me t b y  c o s t r e c o v e r y  h a r v e s t ,  (a n d  
t h i s  i s  w h a t t h e  S ta te  h a s d o n e ) T h e n d o e s n ' t i t  fo l lo w  t h a t  t h e  i n t e n t  o f 
t h e  S ta te i s  f o r  b r o o d s t o c k  a n d c o s t r e c o v e r y  t o  be m anaged f o r ?  No 
o p e r a t o r  can a f f o r d  to  c o n t i n u e  o p e r a t i n g  i f  i t  d o e s n ' t h a v e  b r o o d s t o c k  
a n d  in d e p e n d e n t s  c a n n o t o p e r a te  w i t h o u t c o s t r e c o v e r y  as i t  i s  t h e i r  so le 
s o u r c e  o f r e v e n u e ! T h is  is s u e  m u s t be a d d r e s s e d  i n  a n e q u i t a b le  m an n e r 
t h a t  r e f l e c t s  a m u tu a l l y  b e n e f i c ia l r e l a t i o n s h i p  b e tw e e n t h e  S ta te  a n d  t h e  
p r i v a t e  s e c to r .

7) S e v e ra l o f t h e  b io lo g i c a l / g e n e t i c s /m a n a g e m e n t is s u e s  ra is e d  r e s u l t  i n  
t h e  p o s s ib i l i t i e s  o f m o n i t o r i n g , s u r v e y i n g ,  i d e n t i f y i n g ,  e tc . A l l o f th e s e 
a c t io n  w o rd s come w i t h  p r i c e  ta g s . S in c e w e 'v e m e n t io n e d  ta g s , m os t o f 
t h e  p ro b le m s o u t l i n e d  f r o m  d e te rm in i n g  t h e  e x t e n t o f a n d  c o n s e q u e n c e s o f 
s t r a y i n g ,  to i d e n t i f y i n g  g e n e t i c  d r i f t ,  r e q u i r e  some fo rm  o f h a t c h e r y  s to c k  
i d e n t i f i c a t i o n  as o p p o s e d to w i ld  s t o c k . T a g g in g  c o s t s  money a n d  ta g  
r e c o v e r y  a n d a n a ly s is  e v e n  more . W il l we cease h a t c h e r y  p r o d u c t i o n  u n t i l  
" c o n c e r n e d  s c i e n t i s t s "  h a v e  r e s o lv e d  t h e i r  c o n c e r n s , o r w i l l we p r o c e e d  a n d 
f u n d  mass m a r k in g  a n d  r e c o v e r y  e f f o r t s ?  T h e 1385 g e n e t i c s  g u id e l i n e s  
a l r e a d y  m anda te s i d e n t i f i c a t i o n  o f a re a s w h e re  s t o c k s  a r e  u n iq u e  o r o f 
s p e c ia l " s i g n i f i c a n c e " . R eg io n a l C om p re h e n s iv e  p la n s , w h ic h  th e  p u b l i c  
f u n d e d  to  be c r e a te d  a n d  u p d a te d , t a l k s  o f " s e n s i t i v e  z o n e s " . I n  r e a l i t y  
l i t t l e  o f t h i s  w o r k  has been done a n d  l i t t l e  r e s o u r c e s  h a v e  been a l lo c a te d  
f o r  th em  to  be done . P e r h a p s  o u r  b ig g e s t c o n c e r n  is  n o t t h a t  t h e  w o r k  
i s n ' t  b e in g  d o n e , b u t  t h a t  d e c is io n s a re  b e in g  made u s in g  a p o l i c y  t h a t  is



a d m i t t e d l y  v a g u e  a n d in c o n s i s t e n t w i t h  a n im a l g e n e t i c s  u p o n  w h ic h  i t  
c la im s to  d r a w  r e f e r e n c e . E ve n m ore d i s c o n c e r t i n g  i s  t h a t  t h e i r  a p p l i c a t i o n  
i s  a p p l ie d  u n e q u a l l y  b e tw e e n  S ta te  p r o j e c t s  a n d  PNP p r o j e c t  p ro p o s a ls .

3) O u r f i n a l comm en t i s  m ore p h i lo s o p h i c a l t h a n  s p e c i f i c , b u t  i s  o f g r e a t 
c o n c e r n : T h a t t h e r e  ha s d e v e lo p e d  an in s t i t u t i o n a l i z e d  d u a l c la s s o f
c i t i z e n s h i p  b e tw e e n R e g io n a l A s s o c ia t io n s a n d  I n d e p e n d e n t H a t c h e r y  
o p e r a t o r s , a d i r e c t  r e s u l t  o f p o o r l y  c o n c e iv e d  le g i s l a t i o n  a n d  t h e  
d e p a r tm e n t a l r e g u l a t i o n  t h a t  p o l i t i c a l p o s t u r e  s p a w n e d . Tho se who ha ve 
m a n ip u la te d  t h e  f i s h i n g  c om m u n i t y  to g a in  p o l i t i c a l a d v a n ta g e , h a v e 
p e r p e t u a t e d  t h e  m y th  t h a t  in d e p e n d e n t o p e r a t o r s  a r e  some how t h e  enem y 
o f t h e  f i s h e rm e n  a n d  t h a t  t h e  R eg io n a l A s s o c ia t io n s , to  w h ic h  t h e i r  t h r e e  
p e r  c e n t m one y s go a r e  t h e  o n l y  f r i e n d s  o f  t h e  f l e e t . T h is  fa l l a c y  b r e e d s  
c o n f l i c t ,  c o n t e n t i o n  a n d  d i s u n i t y .  We s u p p o r t  a n y  e f f o r t  t h e  l e g i s l a t u r e  can 
t a k e  to  move aw a y f r o m  t h e  p e r p e t u a t i o n  o f t h i s  c o n d i t i o n .

H a r r y  S u n d b e r g , S e c / T r e a s u r e r  
A la s k a  A q u a c u l t u r e , I n c .
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FISCAL NOTES SUMMARY 

LEGISLATION AUAIT'WG ACTION -- CONCUR / RFCFOF • CONFFRFNTP COMMITTEE

BRPP290R

DILL ID
ABBREVIATED TITLE

SB 6
MULTIPLE PERMITTEE GAMING; PRIZE AMO 

HCS CSSSSB 6(FIN) AH II

CSSSSB 6(JUD)(T1TLE AM)

SB 7
STATE AID FOR EDUCATION 

HCS CSSB 7(FIN)

CSSB 7(F1N)

SB 81
PLATTING AUTHORITY FOR STATE 

HCS CSSB 81(FIN) AM H

CSSB 81CFIN) AM

SB 258
AUTOMOBILE LIABILITY INSURANCE 

HCS SB 258(L&C) AM H 
SB 258

SB 408
TELEPHONE SERVICE FOR HEARING IMPAIR 

HCS CSSB 408(L&C)
CSSB 408(L&C)

SJR 21
ENDORSING ANWR LEASING W/O ROYALTY C 

HCS CSSJR 21(FIN) AM H 
CSSJR 21(0&G)

STATUS
SPONSOR

PUBLISH
DATE

(S)AWAIT CONC/RECED 
Zharoff

HOUSE

(S) HELD 
Kerttula

(S) HELD 
Fahrenkamp

04/17/91 
05/20/91 

SENATE 05/20/91

HOUSE

SENATE 05/01/91

HOUSE

SENATE 02/25/91 
02/25/91 
04/05/91 
04/05/91

(H)AWAIT CONC/RECEO 
LSC COMMITTEE

HOUSE 04/29/91 
SENATE 04/29/91

(S)AWAIT CONC/RECED 
Rodey

HOUSE 03/04/92 
SENATE 03/04/92

(H)AWAIT CONC/RECED 
Uehling

HOUSE 03/27/91 S Y N 
SENATE 03/27/91 S N Y

FIN RLS DEPARTMENT

GENERAL
FUND OTHER

S Y N 1 DCED 0.0 0.0

S Y N 3 OCED 315.0 0.0

S N Y 3 DCED 315.0 0.0

II Y N 4 DOE 0.0 0.0

H Y N 5 DOE 35,399.4 0.0

S Y N 3 DOE 0.0 0.0

H N Y 6 DNR 85.0 0.0

H N Y 7 DCRA 0.0 0.0

H N Y 8 DEC 0.0 0.0

H N Y 9 DOT 0.0 0.0

S Y N 1 DOT 0.0 0.0

S Y N 2 DEC 0.0 0.0

S Y N 4 DNR 0.0 74.0

S Y N 5 DCRA 0.0 0.0

S N N 1 DCED 0.0 0.0

S N N 1 DCED 0.0 0.0

S N N 1 DCED 0.0 0.0

S N N 1 DCED 0.0 0.0

DNR
ONR

0.0
0.0

0.0
0.0

FISCAL NOTE 
TOTAL

0.0
315.0
315.0

0.0
35,399.4

0.0

85.0 
0.0 
0.0 
0.0 
0.0 
0.0
74.0 
0.0

0.0
0.0

0.0
0.0

0.0
0.0
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