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QUESTIONS ON SENATE BILL 383

When will EPA promulgate its final regulations governing state
air permit programs? How can this Legislature finalize and
adopt this bill without seeing the final EPA regulations? |
understand that at least four states consider the lack of
EPA"s final regulations a serious enough impediment that the
states have filed a notice of intent to sue EPA (New York,
Connecticut, Maine and Massachusetts). IfT the Legislature
decides to make as many 1improvements as possible to this
legislation during the present session, and then reintroduce
the improved bill and adopt 1itearly 1in1993, wouldn"t the
department be able to meet the November 15,1993 deadline for
submitting a <complete program to EPA? Why couldn*"t the
department get started now on developing draft regulations, so
that not all of the regulation drafting work will remain to be

done after adoption of the statute?

We cannot tell when EPA"s final regulations will be out; all
we know 1is that they are still under review at OMB, and have
been for some time. Apparently there are several points that

have turned out to be highly controversial.

SB 383 has been drafted based on the fairly detailed
federal statute, placing as little reliance as possible on
EPA"s draft regulations, and deferring until the state
regulatory stage the decisions that cannot be made until EPA's

final regulations are available.



If the Legislature were to indicate it wishes the
department to get started now on developing draft regulations,
instead of awaitingadoption of the state air bill, the
department could do so. That would make it possible for
Alaska to meet the November 1993 deadline for submitting a
complete program to EPA (including adopted regulations), even
if final adoption of the state air bill is held over until the
1993 Legislature and final adoption occurs by April or early
May of 1993. Under such a plan, the department would be ready
to send proposed regulations out for public comment as soon as

the legislation 1is adopted.

We understand that under the Clean Air Act Amendments of 1990,
the federal LPA will be regulating a lot more kinds of
chemical air pollutants and a much greater variety of sources
of air pollution. DoesSB 383 allow the Department of
Environmental Conservation (ADEC) to regulate even further

than the federal program requires of states?

- more kinds of sources/facilities?

more kinds of chemicals (air contaminants)?

more stringent emission limits than EPA"s?



Ans:

Ans:

more stringent ambient standards than EPA's?

Yes, to all of the above, but the existing state air quality
statutes (at AS 46.03) already give ADEC authority to exceed
federal regulation of air contaminants in all of the foregoing

ways.

With the extensive new regulation EPA will have to do under
the 1990 amendments, why will there any longer be a need for
ADEC to have authority to regulate air pollution sources
beyond those the state will have to include 1in its program as
a result of EPA"s new regulations of more and more air

pollution sources and air pollutants?

There would be almost no need for the state to regulate types
of sources or types of air pollutants beyond those that EPA
will be regulating. Even in the past, under EPA"s extremely
limited regulation of hazardous air pollutants (only 5
chemicals were regulated by EPA), the state has only regulated
two air pollutants not regulated at the federal level, ammonia
and hydrogen sulfide. Congress has already 1identified 189
hazardous air pollutants which EPA must regulate, and EPA has
authority to proceed with regulating more than those; so the

need for Alaska, with its very limited industry, to regulate



Ans:

Q:

Ans:

hazardous air pollutants that EPA does not, will become rare

to nonexistent in the future.

How much additional staff (and money to fund that staff) 1is
the Administration anticipating, for each year during the next
five years, to implement the program envisioned under SB 3837
What fraction of this additional new staffing (and funding) 1is
caused by the authority to regulate more extensively than the

federal law requires?

What air pollutants and types of sources does the department
expect to need to regulate, beyond those which the federal

program will require states to regulate?
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Ans:

Please explain what is meant by "risk assessments™ 1in proposed
846.14.010(a) . IT these are health-based standards which the
department proposes to develop, what scientific capability is
there within the department to perform this type of analysis?
What additional scientific staffing will be needed and at what

cost per year, for each of the coming five years?

Please explain exactly how the department would utilize the
results of "risk assessments"” in setting standards; and
especially explain why the standards and limitations (page 2,
line 2) could be set. based on risk assessments only, rather
than on a combination of factors that include available

technology and economic feasibility?

IT Alaska sets source emission standards that are more
stringent than the federal standards, or for more sources than

- 5 -
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the federal program requires states to regulate, what will be
the effect on the competitive position of Alaska 1industries
when they are forced to compete against industries which do no

more than meet the federal requirements?

Referring to subsection (d) of proposed &8 46.14.200 (top of
page 3), under what circumstances would the department wish to
have the flexibility not to exempt a source that the EPA
administrator has exempted? |In other words, why should we not

change the words "may exempt” to read "shall exempt™?

Please 1list all the types of functions the department will
have to implement under this program, for which the department
does not anticipate issuing regulations. For example,
referring to proposed 8 46.14.210(b), why would it ever be
necessary for the department to 1issue a permit or enforce

provisions of the statute, unless the department had
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Ans:

previously promulgated regulations governing the category of

source and type of air contaminant 1involved?

It is my understanding that the federal statute requires state
programs to allow facilities to make small changes without
going through a modification of their permit, so long as the
changes do not cause the emission levels in the existing
permit to be exceeded. How much flexibility will a facility
with a permit have to modify its operating procedures or make
small mechanical changes without going through the process of

obtaining a modification of its permit?

This 1is one of the subjects that has been hotly disputed in
the debate that 1is going on at the federal 1level (and which
has contributed to the delay 1in the issuance of EPA"s final
regulations). We will not know the answer to this until EPA"s
final regulations are published. SB 383 attempts to
accommodate this uncertainty by requiring the state®s permit
procedures to provide maximum flexibility in the operation of
the facility; refer to 846.14.210(a)(6). Absent EPA"s final

regulations, we cannot do more than this in the drafting of



this legislation, but will have to take care of this in the

drafting of the state"s regulations.

It appears that this expanded regulatory program will affect
quite a few owners of facilities that never have had to deal
with air operating permits before. Referring to proposed 8
46.14.220, why should we not give facility owners the entire
12 months after the date their facilities become subject to a
regulatory requirement to submit their applications, rather
than allowing the department to set a shorter time limit, as

now appears at page 5, line 67

Referring to the department®s processing of permit
applications, specifically proposed 846.14.225, why does the
department need 18 months to process an application for an
operating permit? Why should the statute not be changed to
limit the department to 6 months after receipt of a complete

application?



Ans:

Ans:

I understand that the federal statute gives a permit applicant
the benefit of a "shield"™ from being in noncompliance with the
requirement to have an operating permit, once the facility
owner has turned 1in a complete application. Surely the
department will be deluged with a Jlarge number of pernmit
applications during the startup phase of this program. Why
should SB 383 not contain provisions defining when an
application is considered "complete,” and a provision setting
a certain time limit (such as thirty days) after which the
application will be deemed complete for purposes of the shield
if the department has not given any response to the applicant
by that time? It is my understanding that such a provision 1is
at least encouraged, if not required, by the draft EPA

regulations.

Why should the bill not require the department to give
preferential priority 1in application processing and permit

-9 -
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issuance to those applications that are for construction of
new Tfacilities and modification of existing facilities,
inasmuch as they must have a permit 1in order to proceed,
whereas existing facilities can continue to operate once they

have turned 1in an application?

Is it your reading of proposed & 46.14.230 (review of permit
action), that a person who had not even participated 1in the
public comment process on a draft permit would be able to seek
an adjudicatory hearing challenging the permit, and after
that, judicial review? Why should the right to seek review of
permit action not be limited to those who come forward and
comment during the public comment process? Shouldn®"t the
department have an opportunity to hear the comment, and
attempt to respond to the comment and resolve the problem if
a genuine problem has been raised, prior to issuance of the

permit?



Ans:

Concerning general operating permits (proposed 8§ 46.14.240),
why should we slow down the state®s process by requiring EPA
approval of a master general permit, rather than simply
relying on the 45 day window within which EPA can object to
any proposed permit? Secondly, 1if a general permit has been
issued, and a individual facility owner then wishes to have
his facility come within that general permit, why should it
not be enough for the facility owner to submit a complete
application to the department (on forms the department would
provide), with the department having 30 days within which to
notify the applicant if the facility does not qualify to come
under that general permit or notify the applicant that the
application is not complete? In other words, why should the
department be burdened with having to respond to every

application for a general permit?

In proposed &46.14.245 (objection by federal administrator),
what role does the department intend to play 1in cases where
the EPA administrator objects to a particular permit? Will
the department be assisting the permit applicant to promptly

resolve the objections from EPA, so that the permit can be



Ans:

Ans:

issued? Why should there not be a provision 1in the bill that

requires this of the department?

Referring to proposed 8 46.14.245 (objection by
administrator), if a petition is filed under subsection (b) or
if the federal administrator has objected to the permit, my
understanding of the federal statute is that Congress intended
the "shield" provided by the application to continue in effect
during the pendency of any such petition or objection. Where
in the words of the bill 1is it made clear that there 1is a
continued entitlement to the protection of the shield during

the pendency of any petition or federal objection?

That is not expressed in the present text, but could be added.

I understand that the permit fees collected must be sufficient
to support the operating permit program and the small business
assistance program required by the amended Clean Air Act. How
does the department presently envision the permit fee progranm
will be structured? For example, how will the department
assure that, as between different kinds and sizes of sources

- 12 -
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and facilities, the fees charged are equitable? How will the
department assure that the permit fee for each permit bears a
reasonable relationship to the complexity of the permit and
the workload placed on the department for processing that
permit? What mechanism will there be for a permit applicant
to negotiate with the department, to recommend and obtain
department adoption of technologies, monitoring
instrumentation and procedures, and the like, which will linmit
the permit fee but still meet the actual requirements?

Exactly what costs will be included as "indirect costs"?

The late payment penalty provision (proposed & 46.14.255) 1is
not federally mandated in state programs, 1is it? Won"t there
be sufficient 1incentive for facility owners to make timely
payment of their permit fees without a penalty provision? For
example, if the fee 1is accruing 1interest at the statutory
rate, and the facility owner knows he cannot get his permit
renewed without paying the fee, and knows that the department
can take a short and simple debt collection action against him
in court, 1isn"t there sufficient 1incentive without this late

payment penalty provision?



Ans:

The federal statute does not require any late payment penalty
provision in state air permit programs. The only reference to
late payment penalty provisions in the federal statute is that
EPA  will have that available in states where EPA is
implementing the program because the state has not done so.
In the House version of the bill, the Administration has
already agreed to reduce the 50% late payment penalty to one
that increases at the rate of 5% per month of lateness, up to
a maximum total of 25% of the amount of the permit fee.
However, the department certainly could collect late permit
fees through a simple collection action in state court; this
is the kind of work that 1is vroutinely and often done by
municipalities collecting late sales taxes, and much of the
cost would be borne by the defendants, because the court will
award attorney fev , and costs against them under Civil Rule

82.

Referring to proposed &8 46.14.260 (duration of operating
permits), why should any permit (other than those for
temporary locations, under & 285) have a duration of less than
five years? Permits will be subject to reopening to insert
any new regulation that comes down from EPA if the permit has
a remaining term of three years or more. Adequate control
over the actual perform "le of a facility can surely be
maintained by the department through the compliance schedule

- 14 -
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that will be part of any permit for a facility that 1is not
already in compliance with the emission limits in its permit.
Why 1is there any need for permits with a shorter duration than

five years?

Regarding the reopening of permits to 1insert new emission
standards (proposed &8 46.14.265), why should the permits
susceptible to reopening not be limited to those with a
remaining duration of three years (as |1 understand the EPA
draft regulations allow)? If we are not careful how we
structure this legislation, some permits may be almost
continually in the process of reopening and modification.
Could we not assure some undisturbed period of time on which
facility owners could rely once they have a permit? Why
should we require permits to be reopened sooner than 18 months

after their 1issuance, renewal, modification, etc.?



It is my understanding that many environmental laws, at least
at the federal level, allow for a brief period of excursion
beyond the emission limits at the time of plant startup or
shutdown, and a brief period of excursion above emission
limits due to sudden and unavoidable equipment malfunction as
long as the equipment has been responsibly maintained. Where
does the bill provide for this kind of realistic relief for

facility owners?

It does not, but such a provision could be added.

Does the federal statute require that state programs have
an administrative penalties provision (proposed 8
46.14. 295)? If not, why 1is this section 1in the bill,
considering that there are major daily civil penalties,

plus criminal penalties, for violations?

No, the federal statute does not require state programs to
include an administrative penalties provision. EPA, when it
is enforcing its air program in states which have not adopted
an air program, will have administrative penalties available,
in addition to civil and criminal penalties. But state
programs are only required to have civil penalties (the
federal statute specifies that the maximum daily civil penalty

must be no less than $10,000 per day); and state programs must



Ans:

have criminal penalties (the draft EPA regulations specify
that the maximum daily criminal penalty must be no less than
$10,000 per day). The administrative penalties provision 1is
here in SB 383 because the Department of Lav/ wants it as an

additional enforcement tool.

In the small business assistance program, there is a
compliance advisory panel (proposed 846.14.430). Considering
the nature of the assistance intended to be provided to small
businesses, it appears that the membership of this panel as
described in the bill 1is not going to provide the kind of
capability needed to do the job. I would have supposed that
such a panel should be made up of people with scientific,
technological, engineering, and environmental economics
backgrounds related to air pollution. If you were able to
rewrite the text governing the membership of this compliance
advisory panel, what kinds of qualifications would you set for
panel membership, and how would you like to see this text

rewritten?
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Ans:

Concerning municipal or Jlocal air quality programs, why do
municipalities or local air quality districts need authority
to have programs that are more stringent 1in any way than the
state®s program? Reference 1is to proposed 8 46.14.500(fF).
Which municipalities now have their own air quality programs?
Of these, which have requirements that are more stringent than

those 1in state regulations?

Concerning civil penalties for air pollution violations, 1is it
true that the Department of Law has been utilizing an internal
document (not subjected to public review and comment and
promulgated as a regulation) to determine what percentage of
the maximum daily civil penalty to seek in a given instance of
air quality violation? Why should the department not be
required, by statute, to promulgate civil penalty assessment
criteria or policies as a regulation, just as has been

proposed in the section on administrative penalties?

Yes, the Department of Law has been wutilizing EPA"s air
program document containing EPA"s penalty assessment policies;
and EPA did not publish this document through the regulatory
process either. The Administration has no objection, however,
to having a requirement added to SB 383 that civil penalty

- 18 -



assessment criteria or policies be adopted through the

regulatory process.

Why are sections 20 and 21 of the bill (page 27) needed, and
what will be the consequences of this cross-linkage into the
array of other statutes governing hazardous substar.ces? Why
should the Legislature authorize a raid on the 470 fund for

purposes related to air contaminants?

What other provisions are there in SB 383 that go beyond what
the Clean Air Act requires 1in state programs, besides those

about which 1 have already asked?
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Stat2or Araska
OFFICE OF THE GOVERNOR
i UN TP AIT

February 3, 1992

The Honorable Richard /. E/iason
President o f the Senate

Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Dear President Eliason:

Under the authority of art. 1ll, sec. 18, of the Alaska Constitution, / am
transmitting a bill relating to air quality and the prevention, abatement, and control
of airpollution. Passage of this billis necessary if Alaska is to maintain primary
jurisdiction in the implementation of the air quality program, thus avoiding a federal
takeover. Moreover, Alaska must restructure its airpermits program by

November 15, 1993, or the federalgovernment may withhold federal highway

money and other federal money.

At present, the airpollution controlprogram in the Department of Environmental
Conservation (DEC) consists of 11 statutory provisions codified as AS 46.03.140 -
46.03.245. Those provisions were enacted in 1971 and have become somewhat
dated. This bill repeals those sections entirely and places state air quality taw in a
new chapter, /AS46.14. The bill, if enacted, would update existing air quality law
tc reflect changing needs in the state and to respond to new federal air quality
requirements. This letter briefly describes the key areas of the bill.

First, the bill, if enacted, would reestablish and enhance the state's existing
authority to establish emission controls and to classify sources ofairpollution (see
proposed AS 46.14.010 -46.14.020).

Next, the bill would create an emission controlpermit program designed to meet
the criteria established in the 1990 Clean Air Act. The bill would expand the
state's existing authority regarding permits for facilities already subject to existing



The Honorable Richard I. Eliason
February 3, 1992
Page 2

regulations. Further; it establishes for the first time the state's authority to issue
operating permits for smaller facilities that will be subject to the new chapter. The
bill contains a variety of sections establishing the parameters of that new
permitting program. See proposed AS 46.14.200 -46.14.295.

A significant aspect of the new permitting program is that the program must be
financially self-sustaining. Section 502(b) of the federal Clean Air Act (42 U.S.C.
7661a(b)) sets out the "minimum elements of apermitprogram to be administered
by any air pollution control agency. " One of the required elements is an obligation
to collect an annual fee from permittees adequate to pay for all direct and indirect
aspects of the permitting program.

The federallaw also restricts the use of fees, and any interest or penalties on
them, collected by the department. Under the federallaw, that money may only
be spent on the permitting program and activities directly related to that program,
such as the small business assistance program, as discussed below. Failure to
establish a direct link between fees charged and benefits given is likely to result in
the federalgovernmentinvalidating Alaska's program. The Clean Air A ct's
mandate for a separate, "dedicated"” fund for fee-related money is a requirement
"by the federalgovernment for state participation in a federalprogram ,” within the
meaning of art. IX, sec. 7, of the Alaska Constitution. Accordingly, the bill
establishes a dedicated fund, called the dean airprotection fund, for financing the
newly established program.

Additionally, the bill reestablishes a motor vehicle pollution controlprogram,
without significant changes. The bill simply reenacts the existing statutory
provision for the controlof motor vehicle emissions, with minor revisions (see
proposed AS 46.14.300).

Furthermore, as required by federal law, the bill establishes a small business
assistance program related to the state air quality controlprogram. The small
business assistance program would help the regulated industry comply with
emission control requirements. An ombudsman is to be designated in DEC to
assist businesses. Also, various educationalprograms are established.
Additionally, a compliance advisory panelis established in DEC to act as liaison
between the air quality control section in DEC and the United States Environmental
Protection Agency (EPA) in matters pertaining to the impacts of the emission
controlprogram on small businesses. See proposed AS 46.14.400 - 46.14.430.

The new chapter also contains a series of generalprovisions. One of those
pertains to public records. Like the hazardous waste program, the federal
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government imposes certain obligations on DEC and on authorized local agencies
to allow public access to certain inform ation received from permittees. Therefore,
proposed AS 46.14.500 supplements Alaska's public records law to specifically
allow access to these records. A counterbalancing section, proposed

AS 46.14.510, makes confidential certain proprietary business inform ation if
disclosure would likely affect the business's com petitive position. See proposed
AS 46.14.500 - 46.14.900.

As before, municipalities and other entities may implement a local air quality
controlprogram if they desire. Provisions enabling those entities to establish local
air quality controlprograms are found in proposed AS 46.14.520 -46.14.550.

Another significant "general”provision is located at proposed AS 46.14.560.
Throughout the bill, both owners and operators of air contaminant sources are
legally responsible for performing all obligations imposed by the bill, if enacted.
Proposed AS 46.14.560 clarifies that owners and operators are not required to
perform redundant actions, but liability for nonperformance can be imposed on
both owners and operators.

The billamends many of the enforcementprovisions in existing /IS 46. Most of
the amendments are minor and technicalin nature, to recognize the newly created
chapter so that existing legal remedies for environmental violations can apply to
the air quality controlprogram. Among these amendments is a clarification
regarding use of the oil and hazardous substance release response fund for air-
polluting releases (see secs. 19 and 20 of the bill).

In addition to these generalprovisions, the billproposes to establish new
administrative penalties for airpollution. If a person is found to have violated the
air quality statutes, the department may conduct an administrative proceeding and
assess administrative penalties without having to resort to judicialprocess.
Experience has demonstrated that less serious violations often go unpunished
because the costs oflitigation are disproportionately large in comparison to the
dollars expected to be recovered. The proposed administrative penalty provision
gives the department more flexibility to resolve disputes over air pollution
compliance. The bill also allows a person to challenge, through an appeal to the
court, administrative penalties assessed. See proposed AS 46.14.295.

Under the bill, the criminalpenalty for a class A misdemeanor offense related to
the new chapteris $10,000 per offense per day instead of the $5,000 penalty
currently established in /IS 12.55.035(b)(3). The $10,000 minimum is required by
federal law.
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A variety of terms in the air quality controlprovisions of the bill are defined in
prrposed AS 46.14.900. Most of the definitions come from existing state or
federalregulations or state or federal law.

Several statutes notin AS 46 make reference to provisions of AS 46 that are being
repealed by this bill (i.,e., AS 44.46.025). These provisions have been amended to
acknowledge changes made to AS 46 by the bill, and to coordinate with the
substance of the newly created program.

The sections of the bill take effect at differing times. The staggered effective
dates accomplish several things. First, severalkey areas of the bill concerning the
permit process must meet strict federalrequirements or the EPA may disapprove
Alaska's program and assume federal administration in Alaska. A delayed effective
date for those provisions will allow an opportunity for the state and the EPA to
review enacted legislation and recommend any technical changes before its
effective date, to assure compliance. Next, a delayed effective date for new
requirements will allow DEC an opportunity to develop state regulations, to be
adopted when certain key provisions of the bill take effect at a later date. Finally,
an immediate effective date is provided for certain portions of the bill, to improve
enforcement and to allow existing parts of the airpermitprogram to continue
without interruption.

/ urge yourprom pt consideration and passage of this bill.

Sincerely,

Governor
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Fiscal Note Computations

OVERVIEW

The current statewide programs consists of 19 professionals and two clerical persons. Because the new
permit program requires a major restructuring of the existing permit program, and at least tripling of the
number of state air quality permits, the department must obtain significant staff increases to accomplish
the mandates of the Act. Failure to develop and implement the new permit program will result in
withdrawal of federal highway construction funds. In addition, the Act mandates that permit program
direct and indirect costs be completely funded by operating permit fees.

Eight (8) new technical positions and four (4) administrative support positions would perform the program
development work. The development work to be accomplished in FY93 and early FY94 includes a
complete rewrite of the regulations in 18 AAC and the associated State Air Quality Control Plan, and
working with the regulated community to adopt a program that meets Alaskan as well as federal needs.

Another major aspect of the permit program is small business support function. The Small Business
Assistance program will provide technical and compliance assistance on air pollution matters, and
establishes a state small business ombudsman to provide direct oversight. In addition, the Act creates a
compliance advisory panel composed of appointees from the Executive and Legislative branches to
determine the effectiveness of the program. In FY93, the Small Business Assistance program would fund
one full time Environmental Specialist, one part-time Clerk Typist, one position for the small business
ombudsperson, staff travel, contractual, publication and distribution of information material, and the direct
(but not salary) costs of quarterly meetings of the Compliance Advisory Panel.

INCREMENTAL EXPENDITURE PROJECTION

Salary projections are based on the FY93 operating budget increment request. For projections beyond
FY93, the current ratio of technical to support personnel is used and considered representative of the
distribution of new personnel hires. Therefore, the budget matrix for the "base year of FY93 is used to
project a given future year budget, based on the ratio of future full time employees to that of the base
year. The employee estimate is derived from the year by year workload evaluation based on the deadlines
established in the Clean Air Act, the number of permits to be issued, and the increases in the associated
work tasks, such as inspections and facility report review. For FY94 and beyond, personnel estimates are
based on a management structure that shifts from central office program development to one that is
primarily implemented by the department’s regional offices beginning in FY96. A conservative 4% cost
increase is factored for each year after the base year.

Year FY93 FY94 FY95 FY96 FY97 FY98
Full Time positions added 14 0 8 4 3 2
Part Time positions added .5 0 0 0 0 0
Incremental costs
Line Item FY93 FY94 FY95 FY96 FY97 FY98
71000 Personal 938.8 0 523.2 196.9 160.6 193.0
72000 Travel 253.2 0 106.3 48.7 39.7 475
73000 Contract 369.2 0 142.5 65.2 53.2 63.6
74000 Supplies 85.0 0 35.7 16.1 13.3 15.9
75690 Equipment 216 0 86.5 39.6 32.3 38.6
Year FY93 FY94 FY95 FY96 FY97 FY98
Total Cost Projection 1862.2 0 894.3 366.5 299.1 358.6

Page 2 of y.Z
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INCREMENTAL REVENUE PROJECTIONS A

Projected revenues for the FY93 and FY94 years are directly derived from the budgets prepared, and
interim program receipts projections. Revenue projections for operating permit program for FY95 and
later are comprised of two components: permit fees assessed to existing facilities and permit fees assessed
to new facilities. The fee structure used to estimate revenue has three components: a base cost of $1500
for a permit to a "small"* affected facility, $25 per ton of regulated air contaminant per year emitted by
existing facilities (larger than 100 tons per year), and a fee *cap™ at 4000 tons per year. From emission
estimates of currently permitted facilities, the fee schedule was applied and "phased in™ over three years.
The fee structure was chosen from a number of candidate structures. A final fee structure will only be
adopted after public participation as part of the regulation adoption process. The estimate for new
facilities revenues was derived from an assumption of composition of these sources; 80% to emit less than
100 tons per year, the remainder emitting less than 500 tons per year. These facilities will be permitted
starting in the third year of the program. Note that program receipts directly offset any expenditure that
would otherwise be required from general funds.

Projected Incremental Funds

Year FY93 FY94 FY95 FY96 FY97 FY98
General Fund Match 0 0 0 0 (38.3) (147.9)
CAA Supplemental funds 542.1 0 0 0 (542.1) 0
Interim fees, current 1320.1 0 (617.3) (330) (424.1) 0
Fees, current facilities 0 0 1511.6 696.5 864.4 61.9
Fees, new facilities 0 0 0 0 439.2 444.6

Year FY93 FY94 FY95 FY96 FY97 FY98
Total Funds 1862.2 0 894.3 366.5 299.1 358.6

OVERVIEW OF TOTAL PROGRAM DEVELOPMENT

To fully evaluate the effects of the requirements of the Clean Air Act on the air quality management
program, the total program costs, personnel, and funding is presented. Note that a number of positions
which are currently funded by federal grants and state matching funds will be funded by permit program

fee revenue after the implementation of the new program.

Year FY92 FY93 FY94 FY95 FY96 PY97 FY98
FTE 27 41.5 41.5 49.5 53.5 56.5 58.5
Total costs

Personal 1417.0 2355.8 2355.8 2879.0 3075.9 3236.5 3429.5
Travel 102.8 356.0 356.0 462.3 511.0 550.7 598.2
Contract 538.5 907.7 907.7 1050.2 11154 1168.6 1232.2
Supplies 39.2 124.2 124.2 159.9 176.0 189.3 205.2
Equipment 0 216.0 216.0 302.5 342.1 374.4 413.0
Total 2097.5 3959.7 3959.7 4853.9 5220.4 5519.5 5878.1
Total Program Funding

Year FY92 FY93 FY94 FY95 FY96 FY97 FY98
Federal 892.1 1434.2 1434.2 1434.2 1434.2 892.1 892.1
G.F. Match 1154.1 1154.1 1154.1 11541 1154.1 1115.8 967.9
P/P 51.3 1371.4 1371.4 754.1 424.1 0 0
C.A. Fund 0 0 0 1511.6 2208.1 3511.7 4018.2
Total 2097.5 3959.7 3959.7 4854.0 5220.5 5519.6 5878.2

Page 3 of 1L



Position Tile
ENVIRONMENTAL ENGINEER |11
Time Status Staff Months
Full-time 30
TYPE OF EXPENDITURE
Sal
Its
Premium Pay

Other,

Total Personal Servicea,
Tael
Contractual
Commodities
Equipment
-Qlhet.

Total Cost

FUNDING SOURCE FOR TOTAL COST

-federal R&eipts .1002
G,F,-Match 1003-
General Fund

PROGRAM RECEIPTS

Request For AGENCY.
New Position BRU.
COMPONENT

214.8

214.8

No. of Positions Range | Step Barg. Unit
3 19A GG
Location Election District
Various Various
Justification

The new Clean Air Act of 1990 requires all states to establish a completely
new operating permit program which takes Into account small sources never
permitted before, Includes greater public participation In the permit process,
and requires the collection of fees to completely offset all costs for the
review, Issuance, and maintenance of the permit program. The Act also
requires states to establish a Small Business Assistance Program which aids
small businesses In permit process, provides technical and compliance
assistance, and provides Information about pollution prevention methods.

The Environmental Engineer llls will assist senior staff to:

L develop revised regulations, recognizing small business concerns
2. Identify and assist new permittees

3. develop standardized permit applications

4. prepare draft permits

5. provide assistance and Information to permit applicants

6. develop the small business and pollution prevention programs

7. training regional and district permit liaisons

8. conduct Inspections and compliance certifications

9. develop regulations to minimize release of hazardous air pollutants,
and

10. establish a quality control/quality assurance audit program.

Environmental Conservation

Environmental Quality

Air Quality Management



Position Title
ENVIRONMENTAL ENGINEER 11

Time Status StaffMonths
Full-time 10
TYPE OF EXPENDITURE
SakQL
Berefits
Premium Pay
X>lhel
HManrmdeicduL
Tae

Contractual
CQmmpd itggyj.
BquiBinsnL

Qlhsr-
Thtal Cost
FUNDING SOURCE FOR TOTAL COST

Federal Receipts 1002

OF. Match 1003

G i F>nd I0i.

Lgaanﬂﬁs 1&%

CIP Recelpts 1061

Other PROGRAM RECEIPTS

Request For AGENCY.
New Position BRU.
COMPONENT

NO.%{RBHjGB

Location
Various
Amount Justification
61.0
23.4 _ . .
The new Clean Air Act of 1990 requires all states to establish a completely
new operating permit program which takes Into account small sources never
05.2 permitted before, Includes greater public participation In the permit process,
) and requires the collection of fees to completely offset all costs for the
10 : : :
review, Issuance, and maintenance of the permit program. The Act also
requires states to establish a Small Business Assistance Program which aids
small businesses In permit process, provides technical and compliance
10 i : : . .
assistance, and provides Information about pollution prevention methods.

111.2 The Environmental Engineer Its will assist senior staff to:
L develop revised regulations, recognizing small business concerns
Identify and assist new permittees
develop standardized permit applications
prepare draft permits
provide assistance and Information to permit applicants
develop the small business and pollution prevention programs
training regional and district permit liaisons
conduct Inspections and compliance certifications
develop regulations to minimize release of hazardous air pollutants,

111.2

B owwou rw o

establish a quality control/quality assurance audit program.

Environmental Conservation

Environmental Quality

Air Qual'ty Management



LToritSonTASe,"
ENVIRONMENTAL ENGINEER |1

I Time Status Staff Months
F Full-time 3
1 TYPE OP EXPENDITURE
H Salary
1 floefits

Premium Pav

Other

Total Personal Sevices

TVawel

Contractual

Commodities

Eauimnent
B Other
a Thtal Cost
- FUNDING SOURCE FOR TOTAL COST
| Federal Receipts 1002
1 C.F. Match 1003
I General Fund 1004

| HAReceipts 1007
CIP Receipts 1061
Other  PROGRAM RECEIPTS

Request For

New Position BRU.

COMPONENT.

ACENCV.

No. of rosilions

Location

. Amount.

Y=
o ©

Barg. Unit

Election District
Juneau

Range /Stgy
%BA P

Juneau

Jstification

The new Clean Air Act of 1990 requires all states to establish a completely

new operating permit program which takes Into account small sources never
permitted before, Includes greater public participation In the permit process,

Tl N W ©
132

20.5
1

20.5

©O~NOOA~WN

and

Xav-i.LonniRnt".al. .Canservation.

Environmental Quality

Air Quality Management

review,
requires states to establish a Small Business Assistance Program which aids

small businesses In permit process, provides technical and compliance
assistance, and provides information about pollution prevention methods.

and requires the collection of fees to completely offset all costs for the

issuance, and maintenance of the permit program. The Act also

The Environmental Engineer | will assist senior staff to:

develop revised regulations, recognizing small business concerns
Identify and assist new permittees

develop standardized permit applications

prepare draft permits

provide assistance and Information to permit applicants

develop the small business and pollution prevention programs
training regional and district permit liaisons

conduct Inspections and compliance certifications

develop regulations to minimize release of hazardous air pollutants,

establish a quality control/quality assurance audit program.



Position Title"
ENVIRONMENTAL SPECIALIST 11
Time Status Staff Months
Full-time [ 6
TYPE OP EXPENDITURE
Salary
Berefits
Premium Pav
Other
Total Personal Services
Rael
Contractual
Commodities
Eouinment

LOﬂwr
Thtal Cost
J FUNDING SOURCE FOR TOTAL COST
| Federal Receipts 1002
J G.F. Match 1003
| General Fund 1004
B IFA Receipts 1007
9 CIP Receipts 1061
EOﬂmr PROGRAM RECEIPTS

Amount
25.7

7.2

32.9

10
54.9

54.9

jl\b. of Positions Barg. Unit

L @G
Location Election District

Various Various
Jstificatin

The new Clean Air Act of 1990 requires all states to establish a completely
new operating permit program which takes into account small sources never
permitted before, Includes greater public participation in the permit process,
and requires the collection of fees to completely offset all costs for the
review, issuance, and maintenance of the permit program. The Act aisu
requires states to establish a Small Business Assistance Program which aids
small businesses In permit process, provides technical and compliance
assistance, and provides information about pollution prevention methods.

The Environmental Specialist lls will assist senior staff to:

develop revised regulations, recognizing small business concerns
identify and assist new permittees

develop standardized permit applications

prepare draft permits

provide assistance and Information to permit applicants

develop the small business and pollution prevention programs
training regional and district permit liaisons

conduct Inspections and compliance certifications

develop regulations to minimize release of hazardous air pollutants,

BES ooNou s wpe

establish a quality control/quality assurance audit program.



Position Title
CLERK TYPIST 11
Time Status * Staff Months

15
TYPE OF EXPENDITURE.
Salary

Benefits

Premium Pav

oilier.

Tbtal Personal Sente

TYavel

Contractual

Commodities

Equipment

ihen
= Total Cost

FUNDING SOURCE FOR TOTAL COST
Federal Receipts 1002
GF, Match, J0Q3-
Grerd. Fud  LQQ.

I-A Receipts 1007
CIP Receipts ML
Other PROGRAM RECEIPTS

* Full-time (2)
Part-time (.5)

Request For AGENCY.

New Position BRU.

COMPONENT.

No. of Positions Range | Step Bag. Lhit
2.5 00A GG

location Election District

Various Various

Ameiinl____ Jstification

13.2

41.1

2.5
15

63.6

63.6

The new Clean Air Act of 1990 requires all states to establish a completely
new operating permit program which takes Into account small sources never
permitted before, Includes greater public participation In the permit process,
and requires the collection of fees to completely offset all costs for the
review, Issuance, and maintenance of the permit program. The Act also
requires states to establish a Small Business Assistance Program which aids
small businesses in permit process, pruvldes technical and compliance
assistance, and provides Information about pollution prevention methods.

The two full-time and one part-time Clerk Typist llls will assist senior staff to:
develop procedures to track permit applications

prepare Information packets for potential permittees

issue and receive standardized permit applications

prepare permit documentation and corresponocnce

provide assistance and Information to permit applicants

operate small business and pollution prevention hotlines

develop correspondence tracking systems, and

develop and maintain permit and permit application files.

PNSOU A WM

Environmental Conservation

Environmental Quality

Air Quality Management



1 Position Title

* ACCOUNTING CLERK 11

3 Time Status Staff Months

iFull-tiine 3

1 TYPE OF EXPENDITURE

| Salary

| Berefits

| Premium Pav

R Other

1 Total Personal Services 1
Tael
Contractual

1 Commodities

1 Eouipment

| Other
: Total Cost
1 FUNDING SOURCE FOR TOTAL COST
| Federal Receipts 1002
| G.F. Match 1003
I General Fund Jo4
I-A Receipts 1007
CIP Receipts 106J
Other PROGRAM RECEIPTS

Request For AGENCY
New Position HRU
COMPONENT

Environmental

No. of Positions Range /Step Barg. Unit
1 09A

&G
Location Election District
Juneau Juneau
Amoun% Jstificatin
2.4
The new Clean Air Act of 1990 requires all states to establish a completely
new operating permit program which takes Into account small sources never
8.7 permitted before, Includes greater public participation In the permit process,
0 and requires the collection of fees to completely offset all costs for the
2- review, Issuance, and maintenance of the permit program.
1
5 The Accounting Clerk Il will assist senior staff by:
1 developing procedures for permit fees and assessments
16.7 2. preparing Information packets for potential permittees
3. developing uniform accounting procedures for permit fees
4, preparing permit documentation and correspondence
5. providing assistance and Information to permit applicants
6. tracking small business and pollution prevention funds
7. Implementing report and audit procedures, and
8. developing standardized managerial summaries of fund activity.
16.7
Conservation

Air Quality Management

Environmental Quality



wnﬁal!_l]lllhrrmm BOMB _
Position Tile No. of Positions | Range /Step Barg. Unit
PARALEGAL ASSISTANT I ) 1 A 1 GG
Time Status Staff Months Location Election District
Full-time ~Juneau Juneau
TYPE OF EXPENDITURE Amount, Jstification
figelik. 16.8 . . .
Premiun Pay The new Clean Air Act of 1990 requires all states to establish a completely
Mer new operating permit program which takes Into account small sources never
-TI il I . 38.5 permitted before, Includes greater public participation In the permit process,
Pe Services and requires the collection of fees to completely offset all costs for the
Tael
). review, Issuance, and maintenance of the permit program. The Act also
Contractual 2
Commodities requires states to establish a Small Business Assistance Program which aids
) small businesses In permit process, provides technical and compliance
’\-IIEQUI[I]TI‘:‘nt. assistance, and provides Information about pollution prevention methods.
e
3k! 46.5 The Paralegal Assistant Il will assist In:
PG source For ToTaL cost e Paralegal Assistant Il will assist In
Feceral ) 100 1 drafting enabling authority
Receipts 1003 2. developing comprehensive and understandable regulations
AE-Mateh. 3. drafting procedures for public participation In the permit process
General Fund 1Co1 4, preparing draft regulations for pollution prevention
A Reoe'E’ts ‘]007_ 5. providing assistance to program staff on regulatory procedures
C_”? Reoelpts 1061 6. developing the new State Air Quality Plan
oilier PROGRAM RFPF TPTG 46.5 7. preparing program authority certifications to USEPA
8. developing enhanced administrative review procedures, and
9. coordinating with e stabllshed judicial review procedures.
Request For AGENCY  Environmental Conservation
New Position rrh Environmental Quality

COMPONENT Air Quality Management



Pasition Title No. of Positions Range / Step Barg. Unit
ADMINISTRATIVE ASSISTANT 1l I ) 1 HA GG
Time Status Staff Months Location Election District
Full-time 9 Juneau Juneau

TYPE OF EXPENDITURE Amount Justificatin

Salarv 24.1

Berefits 9.9 . . .

Premium Pav The new Cl.e-an Air Act of 1990 requires all states to establish a completely
| Other i new Qperatlng permit program which takes Into account small sources never
e Total Personal Services 1 34.0 permltteq before, Incluc!es greater public participation In the permit process,
|’T\/a/el 0 and requires the collection of fees to completely offset all costs for the
| Contractual 2 revieyv, Issuance, and maintenance of the permit program. The Act also
1 Commodities 1 requires states to establish a Small Business Assistance Program which aids
I Eouipment 5 small businesses in permit process, provides technical and compliance
1 Other assistance, and provides information about pollution prevention methods.
> Total Cost 42.0 o . :

The Administrative Assistant Il will:
i Feceral ReFCLéNDINGlg(g)ZURCE FOR TOTAL COST 1 supervise procedures to track permit applications and fees
l GF K/Ia» ‘h Ipts 1003 2. implement reporting and auditing procedures
o 3. issue standardized permit applications

Ceneral -Fund 1004 4, supervise and audit permit documentation procedures

A Recelpts 1007 5. provide assistance and Information to permit applicants

CIP Recelpts 1061 6. assure uniform accounting procedures for permit  fees

Other PROGRAM RECEIPTS 42.0 7. coordinate program support functions, and

8. provide standardized managerial summaries of program activity.
AGENCY  Environmental Conservation

Request For

New Position RRII

Environmental Quality

COMPONENT  Air Quality Management



Position Title

TirHe S,

| TYPE OF EXPENDITURE
| Salary

Benefits

1 Premium Pav

| Other

8 Total Personal Services
8 TVawel

| Contractual

3 Commodities

| Eauioment

10ther

FUNDING SOURCE FOR TOTAL COST
Federal Receipts 1002
C.R Match 1003
Ceneral Fund 1004
IA Receipts 1007

CIP Receipts 1061
10ther PROGRAN RECEIPTS

I

Request For AGENCY .
New Position BRU.
COMPONENT

Amount
41.7

14.6

69.3

Environmental Conserva

Environmental Quality

Air Quality Management

No. of Positions

Location
Juneau

Justification

The new Clean Air Act of 1990 requires all states to establish a completely
new operating permit program which takes into account small sources never
permitted before, Includes greater public participation in the permit process,
and requires ti e collection of fees to completely offset all costs for the
review, issuance, and maintenance of the permit program. The Act also
requires states to establish a Small Business Assistance Program which aids
small businesses in permit process, provides technical and compliance
assistance, and provides Information about pollution prevention methods.

The Small Business Ombudsperson will lead senior staff in:

L developing revised regulations, recognizing small business concerns

2. identifying and assisting small business permittees

3. developing standardized permit applications

4, preparing pollution prevention assistance programs

5. providing assistance and information to permit applicants

C. supervising the small business and pollution prevention programs

7. training regional and district small business liaisons

8. reporting to the Small Business Compliance Advisory Panel

9. developing regulations for release of hazardous air pollutants, and

10. establishing a quality control/quality assurance audit program.
tion
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FISCAL NOTE (S) Publish Date: CZ-3 -
STATE OF ALASKA UILL IV/i uun oM U iluu.
1992 LEGISLATIVE SESSION
Revision Date: Department Affected: Community and Regional Affairs
Title:  Amend Air Quality Control Program BRU:
Component:__ _
Sponsor :
Requestor COMPONENT SERIAL NO.
EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS

MISCELLANEQUS
TOTAL OPERATING 00 Qo Qo Qo 00 00

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND 00 Qo Qo0 Qo Qo 00

FEDERAL FUNDS
OTHER

FUND SOURCE:
TOTAL 00 00 Qo Qo 00 Q0

POSITIONS:
FULL-TIME 00 00 Qo Q0 00 Qo

PART-TIME
TEMPORARY

Estimate of current year impact:

Prepared B: | ! Phone: 4;36;3708
Division: Administrative Services Division pate: //S J

Approved by Commissioner
Agency: Department of Community and Regional Affairs Date:

Distribution (by preparer): leg. Hn, Legislative Sponsor, Requestor, OVB/DBR, Cov. legis. Ofc., &lmpacted Agency(ies).
Rev 10/7/91 Page 1of 1
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STATE OF ALASKA ORblishDate: < ~3 ~9<?
1992 LEGISLATIVE SESSION
Revision Date: Department Affected: Department of Law
Title: "An Act "relating to air quality... BRU: __ Legal Services
control of air pollution...” Component: Operations
Sponsor: Senate Rules/Reg, of Governor
Requestor: Governor®s Office COMPONENT SERIAL NO.
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 77.8 80.0 82.4 84.9 87.4 90.0
TRAVEL o 7.7 7,9 8.1 8. 8.5
CONTRACTUAL 7.0 1.2 7.4 7.6 7.8 8.0
SUPPLIES 4.4 2.4 2.5 2.6 2.7 2.8
EQUIPMENT 6.5
LAND & STRUCTURES ’

GRANTS, CLAIMS

MISCELLANEQOUS

TOTAL OPERATING 103.2 97.3 100.2 103.2 106.2 _  109-3
CAPITAL

REVENUE

FUND SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS i

OTHER 1007

FUND SOURCE:  IAR 103.2 97.3 100.2 103.2. 106.2 109.3
TOTAL

POSITIONS:

FULL-TIME 1 1 1 1 1 1
PART-TIME

TEMPORARY

Estimate of current year impact:

ANALYSIS: (Attach a separate page ifnecessary.)

Please see the attached analysis.
Hi i |\ D
Prepared By: Richard 1. Peguesl Director Phone: 465-3672
Division: Administr ) January 11. 199?
aw:
Approved by Commissioner: Charles E. Coli . Attorney General
Agenr « Department of Law Date: Jannnr-y. 11, 1.9¢2.

Distribution (by prepares): Leg. Fin.. Legislative Span*ex. Requestor. OMB/DBR, Gov. Legis. Ofc., & Impacted Agency(iee).
Rev 10/7/91 Page 1 of 3



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No.

This bill amends AS 46 by creating a new chapter for air
quality control. Presently, Alaska has primly jurisdiction for
managing air quality. In order to maintain primary jJurisdiction
(and avoid a federal takeover of the program), Alaska must make its
program as stringent as federal requirements contained in the Clean
Air Act. The Clean Air Act was substantially amended by Congress
in 1990, and the state must conform its program to those

amendments.

In order to avoid a federal takeover, and 1in order to
avoid the withholding of federal highway money and other federal
money, Alaska must restructure its air permits program by November
15, 1993. Alaska®s current air pollution control program consists
of 11 statutory provisions, which were enacted in 1971. The bill
totally rewrites these provisions and adds substantial additional
provisions to conform to the 1990 Clean Air Act amendments.

This is a large undertaking that will require the
drafting and public review of a considerable and comprehensive body
of regulations, in order to implement the provisions of the bill.
After prior <consultation with the Department of Environmental
Conservation, the Department of Law has determined that it will
require the full-time services of an Attorney 111 to provide the
regulations drafting needed to implement the bill and, after the
regulations have been adopted, to carry out enforcement actions
required by the bill.

In conformance with federal requirements, the Dbill
requires the collection of annual fees from permittees adequate to
pay for all direct and indirect aspects of the permitting program.
This should include the state®s legal costs necessary to implement
and maintain the program. For this reason, the Department of Law"s
costs are shown as interagency receipts. The client or funding
agency will be the Department of Environmental Conservation.

page 2 of 3



Pasition Title
Attorney 111

Time Status Staff Months

PFT

TYPE OF EXPENDITURE
Salary
Benefits
Premium Pay
Other

Ihtal Personal Services
"Vavel
iLonlractuai
"ommodities
Equinment
Other

Tirtal Cost

12

FUNDING SOURCE FOR TOTAL COST

Federal Receipts 1002

C.F. Match 1003
General Fund 1004
I-A Receipts 1007
CIP Receipts 1061

Request For
New Position

AGENCY.

BRU.

COMPONENT.

Amtyl
58,020
19,818

77,838
7,500
7,000
4.400
6,500

103,238

103.238

No. of Positions Range / Step Barg. Unit
1 22A PX

Location Election District
Juneau

Justification

Enactment of comprehensive legislation to update air
pollution control laws, to conform to the 1990 Clean Air
Act amendments, will require the drafting and adoption of
a large body of regulations requiring full-time attorney
services. Once adopted, implementation and enforcement

of the regulations will require continued, ongoing legal
services. Under supervision of more experienced attorneys,
an Attorney 111 is the minimum level of skill required to

perform these tasks.

Department of Law

Legal Services

Operations



FISCAL NOTE
Vasion B £) 3 %R
STAT" OF ALASKA ) A
1992 LEGISLATIVE SESSION ©) Publish pate: - 3-"ZL
RevisionDate : Department Affected: ruonc aaietv
Title: , Amend Air Quality Control BRU: Motor Vehicles
-Program Component:  Field Services
Sponsor:  Rules
Requestor:  Governor COMPONENT SERIAL NO.
EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 e 0 0 0 20
CAPITAL 0 0 0 0 0 0
REVENUE 0 0 0 e " 0

FUND SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER

FUND SOURCE:

TOTAL 0 0 £ 0 0 £
POSITIONS:

FULL-TINE 0 0 0 0 0 0
PART-TINE 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary.)
No fiscal impact upon the Division of Motor Vehicles is anticipated.

Prepared By:  Gayle A._Horetski__ Phone: 465-4322
Division: . jCQmmissioner®sQfficé A S Date: 1/31/92__
Approved by Commissioner: Richard L. Burton
I\ Xj
Agency:__Department Of Public Safety ! Date: 1/31/92

Distribution (by preparer): Lag. Fin.. Lagialativa Sponsor. Requestor, OMB/DBR. Gov. Legis. Ofc, & Impacted Agency(ies).
Rsv 10/7/91 Page 1 of



STATE OF ALASKA
1992 LEGISLATIVE SESSION

FISCAL NOTE

Revision Date: NA
Title:

An Act relating to air quality control and

BI1LLNUMI

Department Affected:
BRU:

and the prevention, abatement, and control of air pollution;
relating to civil and crimiael penalities, damages,...

Sponsor: Office of the Governor
Requestor. Office of the Governor
OPERATING FY92
PERSONAL SERVICES 150.0
TRAVEL 10.0
CONTRACTUAL 4.0
SUPPLIES 2.0
EOUTPMENT 0
Land & STRUCTURES 0
GRANTS, CLAIMS 0
MISCELLANEOUS 0
TOTAL OPERATING: 166.0
CAPITAL

Frevemup.
GENERAL FUNDS 0
FEDERAL FUNDS 166.0
OTHER 0
TOTAL FUNDING: 166.0
POSITIONS
FULL-TIME 2
PART-TIME 0
TEMPORARY 0

Estimate of current year impact:

166.0

166.0

o

ANALYSIS: (Attach a separate page if necessary)
The CAAA of 1990 requires a significant additional workload in the preparation of plans, multi-

year capital spending program documents and project engineering designs. Each such document,
each amendment thereto, and each slippage in original timeframe requires a detailed air quality
conformity analysis be prepared. The effort has been likened to the environmental impact process
w.'ich now employes numerous people in the department. As final EPA regulations on
conformity are not yet out we have proposed a minimal staffing effort, relying on federal funds to

staff this new mandated roguircmenL,

Component:
Compooent Serial Number

FY94 FY95
150.0 150.0
10.0 10.0
4.0 4.0
2.0 2.0

0 0
0 0
0 0
0 0
166.0 M AL
I p. T
r 0 0
166.0 166.0
0 0
166.0 166.0
2 2
0 0
0 0

@i \asin: >S 383
© Rbliish Date: ~3 ~
DOT&PF
Statewide Engineering &
Operations Standards

Eageer. & Operations Stand.
547

FY96 FYQ97
150,0 150.0
10.0 10.0
4.0 4.0
2.0 2.0

0 0

0 0
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United States ) Roglon 10 Alaska
Environnwia] Prcrfoction 1200 Sixth Avenue ldaho
Aflwcy Seattle WA 98101 Oregon
*Washington
S E PA February 20,1992
Reply To

Atta0fi AT-082

Leonard D. Verrelli, Chief

Air Quality Management Section

Alaska Department of Environmental
Conservation

Box O

Juneau, Alaska 99811-1800

Dear Mr. Verrelli; ;

We have reviewed the version c£ Senate Bill No. J83 which was provided to us on
February 3,1992 by Kathy Pazera of our Alaska Operations Office. In general, we find this
bill to be a comprehensive and well-conceived package which adequately addresses nearly
aH ofthe new requirements of the Gean Air Act Amendments of 1990. These proposed
revisions to Alaska” statutes wfll enable the State to adopt the air quality programs m
mandated by the federal Clean Air Act, and thereby, retain state primacy in the area of air

quality control ,

We do have a number of comments and suggestions on the bill, as wen as on the
companion House Bfll 377 which was provided to us on February 19,1992, which are
included in the enclosure to this letter: These comments and suggestions are based, in part,
on our February 11 meeting with Tom Chappie and Robert Regis of the Alaska Attorney
General™ Office. We recognize that the;purpose of the Bills is to establish statutory;
authority, with many of the implementation issues and details to be worked out in th

regulations. :

There are, however; two serious concerns with the statutes which, if left mraddressed,
would threaten EPAs approval of the states permitting program. These are the public
availability of emissions, ambient, and meteorological data used in the issuance of permits,
and the 5100,000 limit on the civil penalty for the initial violation of an applicable
requirement These provisions must be revised to be consistent with the requirements of the
federal Gean Air Act in order for EPA to approve the Alaska permitting program. There
are also a number of other issues which will have to be addressed in either the statutes or
regulations to ensure EPA approval of the permitting program. All of these issues, and our
suggested corrections, are detailed in the enclosure to this letter.
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| hope that these comments and suggestions,will be of use to you as you work with
the Alaska Legislature on these statutory changes. If you have any questions on our
comments, or wish to discuss any of the' federal requirements, please contact David Bray, of
my staff at (206) 553-4253. j.

Sincerely,

. George Abel, Chief
: Air and Radiation Branch

Enclosure

@ a Ewing, AQO-Anchorage
Katby Pazera, AOO-Juneau



u2/2U/92 14:55 FAX 206 553 0110 AIR/PESTICIDES JUNEAU OPS : 14004/008

EPA Region 10 Comments end Suggestions
on Senate Bill No. 383

$ge> 4%$,14200Q(d) - As we discussed, the Adimnistrator may exempt source categories from
the requirement to have an operating permit under the provisions of 85G2(a) of the Act
However; 8502(a) allows the Administrator to promulgate regulations to exempt a sojurce
category, in whole or in part EPA may hllow source categories to be exempted on ajstate-
by-state basis (ie., in part) at the request of a state. Howevei; this would be done through
the approval ofthe operating permits program so it would still be an "exemption granted by
the Administrator”. You should make sure that this language is broad enough to allow the
state to request the Administrator to exempta source category at the time of approval of
the stated operating permit program.

l
Section 46.14.2051a) - The dean Air Actand EPA regulations define a major source as
one which "emits or has the potential to emit 250 (100,10,25) tons per year or more". ‘Phis
section only covers sources which have the potential to emit "greater than 250 (100,10, 25)
tons per year". The language in this subsection needs to be revised to ensure that no
required major facilities are inadvertentli/ exempted from the states permit programsj

Section 46.14.205fa) - All of the provisions which apply to "new" facilities should also cover
"reconstructed” facilities. The language in this subsection should state "a new or
reconstructed facility..."

Section 46.14205(a) - As we discussed, a new item. (6) needs to be added to cover
modifications to existing major facilities of hazardous air pollutants. This section should be
identical to subsection (6) except that it would refer to existing facilities meeting the! criteria

in (5) of this subsection.

Section 46.14.205fa) - Fugitive emissions must be included in determining the potential to
emit for all stationary sources (see 40 CFR 51166(b)(4)). Howevei; some sources may be
exempted from permit to construct requirements if the only reason their potential to; emit
exceeds applicable size thresholds is dne to fugitive emissions (see 40 CFR 51166(i)(4)(i1)).
Only item (2) in this subsection explicitly requires fugitive emissions to be included.;
However; fugitives must also be included for other sources covered by this subsection (e.g.,
all major sources of hazardous air pollutants, all modifications to major sources, NSPS
sources in the 250 tons per year major source category). The reference to fugitive emissions
in item (2) should be deleted and appropriate exemption language added which is
consistent with Clean Air Act requirements. ]

Section 46.14205”"4) - The first "to" needs to be changed to a "by”. Modifications are
major if they increase the emissions of an existing major source bv an amount which’

exceeds the "de minimis" levels. !
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Section 46.1421Q(a)(2) - The dean Air Actrequires that all operating permit applications
contain a compliance plan describing how a permitted facility will comply with applicable
requirements. This plan will include a compliance schedule for sources which are currently
out of compliance with an applicable requirement. Howevei; a compliance plan is required
for all permitted sources and this language should be changed accordingly.

Section 46.14210"7) - Be aware that any physical or operational limitations must tie
federally enforceable before they can be considered to limit a sourced potential to emit and
thereby reduce emissions to levels below those that would make the facility subject tb AS
46.14.205. Since there are maty ways to:make such limitations federally enforceable,,thls
can be covered in the states im plementlng regulations. ;

Section 46.14.215(13) - To be consistent with AS 4614.210(a)(6), the work "revised" meeds to
be added to this subsection. i

Section 46.14.215(h) - The Clean Air Act requires operating permits to include all
applicable requirements of the Act, including the state implementation plan. This !
subsection needs to ensure that applicable federal requirements (e.g, new source
performance standards under 8111, national emission standards for hazardous air pollutants
under §112) are included in permits. The state needs to make sure that it has the legal
authority to include all applicable requirements in its permits.

Section 46,14220 - For darity, this section should reference AS 4614200(b). Sources
required by AS 4614200(a) to have permits to construct must obtain them before

beginning construction. I

Section 46.14235 - As we discussed, this section (or other provisions of Alaska law) should
include a severability provision to ensure that the whole operating permit is notjeopardized
or opened when provisions applicable tb individual sources are challenged or revised.

Section 4614245(a) - As we discussed, the Gean Air Act only specifies that an operating
permit may not be issued by the state if EPA objects to the permit in writing during a 45-
day period. There is no requirement that the state not issue a permit until EPA approves it.
In practice, EPA will review all permits and submit written objections only on those permits
with which it has problems. EPA will not generally submit written approvals on permits it

reviews. I

Section 46.14250(a) - As we discussed, under the provisions of the Gean Air Act, EPA
must approve the operating permit program for each "permitting authority”. Before a public
entity other than the department can issue permits and collect fees, the permit program for
that entity must be submitted to, and approved by, EPA.
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Section 46.14-25Qfb) - The list of "costs"- is not all inclusive and it is unlikely that an;
exhaustive list could ever be developed.; We recommend that this list be illustrative only
and the binding provision be the requirement that the fees are sufficient to cover thd costs

of developing and implementing the perlm it program. |

Section Aﬁm As we discussed, the dean air protection fund consists of permit fee
program income as well as appropriations from the general fund. This commingling of funds
may cause some confusion and accounting problems when documenting the costs of;the
implementing the operating permit program. For example, general fund appropriations may
be used to pay for court costs and attorneys fees while permit fees cannot Similarly,;
general fund appropriations can pay for-activities of the small business assistance program
which are not covered by permit fees. While it is acceptable for all of the permit program
and small business assistance program costs to be covered by this dean air protection fund,
the state will need to ensure that general funds are not used to cover costs which are
required to be covered by permit fees, and visa versa.

j .
Section ZB:M@ W hat is meant by the phrase "changes in law™? Does this include new
or revised federal and state rules and regulations? Many changes in federal and state
statutes are not effective or applicable until after implementing regulations are

promulgated.

Sectipn 46.14.510 - This provision is inconsistent with the requirements of the federal Clean
Air Il information submitted to ajpennitting authority for a permit to construct or
operating permit, except "methods or processes entitled to protection as trade secrets” must
be available to the public (see 8§114(c), §165(a)(2) and (d)(1), 8503(e) and 40 CFR). Any
provision which would prevents public availability of meteorological or ambient air quality
data used in a permit application, or production data used in emissions calculations iwould

preclude EPA approval of Alaska”™ permit programs.

Section 40.14.520 - As discussed, EPA must approve each local air qualify control program
before such program has any legal status under the federal Clean Air Act. This is especially
important with respect to construction permits and operating permits, since a source would
be in violation of federal law unless it has received its permit from the designated

permitting authority under an EPA-approved program.

Section 46.14550(1") - This,statute must provide the state with adequate authority to,deal
with air contamination in the "ambient air" which is defined as the atmosphere external to
buildings to which the public has access. The terms "plants” and "works" could be
interpreted to include the air external to buildings but within a plant property. This air is
considered to be ambient air with respect to sources outside that plants property. That is,
the air within the property of Plant A is ambient air with respect to Plant B, and visa versa.
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Section 46.14.900('5") - The definition of "area source™ is inconsistent with the federal'Gean
Air Act Some area sources are small point sources (see 8112(a)(2)). Also, some sources of
fugitive emissions are considered stationary sources (or part of stationary sources). The
definition of "area source" should be changed to be something more akin to "a source which
is not considered a stationary source or'point source” under other provisions.
t by
Section 46.14.900(15) - The definition of "fugitive emissions"” is inconsistent with EPAfc
definition in 40 CFR 51166(b)(20). It should be changed to  those emissions of an air
contaminant which could not reasonably be emitted from a contaminant outlet” '

Section W The definition of "potential to emit" is inconsistent with EPAS
definition in 40 CFR 51166(b)(4). First; the effect of pollution control equipment and any
limitations on the capacity of a facility to emit an air contaminant, are only creditable if
they are "federally enforceable”. As discussed above, there are several ways of
accomplishing this in practice. Second, fugitive emissions must be included in determining .
the potential to emit for all stationary sources. However; some sources can be exempted
from permit to construct requirements if the only reason their potential to emit exceeds
applicable size thresholds is due to fugitive emissions (see 40 CFR 5L166(i)(4)(ii)). This
exemption should be placed elsewhere in the statute or regulations, not in the definition of

potential to em it

t

Section 46.03.760/f) - Hie maximum, civil penalty specified here for the initial violation
"xmld be less than that required by §8502(b)(5)(E) of the Clean Air Act depending upon the
interpretation of the term "initial violation". The Gean Air Act requires a maxfmnntpenalty
of not less than $10,000 per day for each violation. If the term "initial violation" is '
interpreted to mean tie initial day of violation, then this provision is acceptable. Howevei;
if the "initial violation™ could involve many days, or even years, of non-compliance, then the

$100,000 cap is unacceptable.
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EPA Region 10 Comments and Suggestions
on House Bin No. 377

Allofthe comments on Senate Bill 383/ above axe applicable to House Bill 377 wheire
similar provisions appear. ) i
| |
AS 46.14.900(22) - The definition of "person” should be expanded to include departments,
agencies, etc. of theUnited States as well |

. * j
AS 46.142QS(a)(4) - If thisamendmentis made to include the modifications to hazardous
emissions sources, then the term "annual” needs to be deleted The de minimis levels for
modifications to major sources of hazardous pollutants may be established for time periods
other than annual We recommend that;a new item (6) be added rather than trying ito
combine all modifications in item (4). \



COMMENTS TO SENATE RESOURCES COMMITFEE
ON CLEAN AIR
February 19, 1992

Steven A. Torok, Chief, State Operations Section
U.S. Environmental Protection Agency
Region 10, Alaska Operations Office

The Clean Air Act of 1970 was a legislative landmark for the United States in
dealing with the environment, with the clear intent being clean air. The Act required
EPA to establish national ambient air quality standards as opposed to regional air
quality standards. In addition, the Act established a statutory deadline by which states
had to comply with these standards. Congress also directed EPA to establish emission
standards for new stationary sources. Despite the fact that the 1970 Act lead to a
reduction in sulfur oxides, volatile organic compounds, carbon monoxide, particulates and
lead, we did not achieve the goals and intent of the Act. This is reflected in the facts:
ninety-six cities have not attained the ambient ozone standard, forty-one cities exceed the
carbon monoxide ambient standard, and seventy-two cities exceed the particulate matter
standard. Due to controversy and legal challenges of the previous Act, EPA only
established emission standards for seven hazardous air pollutants, out of a potential list
of several hundred. In response to not meeting our goal of Clean Air, Congress passed
the Clean Air Act Amendments on November 15, 1990.

The 1990 Clean Air Act Amendments are a significant departure from the
previous Act. Over the past 20 years we have learned several things about what does
and does not work and the new Act utilizes this knowledge and experience. The Act
mandates cleaner fuels and cars to be built with lower emissions of pollutants.
Technology based standards as opposed to risk based standards will be implemented to
control air toxics which will control emissions from the entire plant and not just one
chemical from the plant. Sulfur dioxide emissions from power plants are to be reduced
by 10 million tons a year. Chlorofluorocarbons are to be phased out by the end of the
decade. In summary, the goals of the Act when it is fully implemented by 2005 are: to
remove 56 billion pounds of pollutants to the air each year, reduce emissions causing
acid rain emission by 50%, reduce by 75% air toxic emissions, to have cleaner cars, fuels,
factories, and power plants, and to assure that all the areas in the country meet the
national ambient air quality standards.

The Act is organized into eleven Titles (next page). In order for Alaska to carry
out the requirements of the Clean Air Act, specific state statutory authority will need to
be provided to the Alaska Department of Environmental Conservation. Such legislation
will need to address an operating permits program which incorporates enforcement

authority.



Title |

Title 11

Title 111

*Title IV

Title V

Title VI

Title VII

Title VIII

Title IX

Title X

Title XI

CLEAN AIR ACT AMENDMENTS 1990
Provisions for Attainment and Maintenance of National
Ambient Air Quality Standards
Provisions Relating to Mobile Sources
Hazardous Air Pollutants
Acid Deposition Control
Permits
Stratospheric Ozone Protection
Provisions Relating to Enforcement
Miscellaneous Provisions
Clean Air Research
Disadvantaged Business Concerns

Clean Air Employment Transition Assistance

Not applicable to Alaska



1 How has Congress established the respective roles of the federal
Environmental Protection Agency (EPA) and the state air agencies in
providing healthy outside air quality?

In the Clean Air Act of 1970, Congress charged EPA with establishing national air
quality standards to protect public health and welfare. These are concentrations of
contaminants that cannot be exceeded and are to be applied uniformly throughout the

country.

Congress recognized that sources and severity of pollution problems varied across the
nation. Locally developed plans to achieve compliance with the standards were likely to
be more cost-effective. Congress, therefore, delegated authority to the states to

implement air quality programs.

EPA retains ultimate responsibility for clean air, though. Congress required that EPA
develop and implement plans for areas that were not being controlled adequately by

state plans or even to take over an entire state program.
2. What is Title V of the Clean Air Act Amendments of 1990?

Title V is an entirely new section that was added to the Clean Air Act (CAA) through
the November 15, 1990 amendments. Its purpose is to ensure compliance with the
diverse requirements of the CAA by compiling these complex requirements into a single,
clear "operating permit" document for each of the affected stationary air pollution

sources.

Alaska is fortunate to already have an operating permit program. The 1990
Amendments are quite prescriptive. Therefore, the Alaska program will need to be

modified to meet all of the requirements mandated by Congress.
3. What sources are subject to Title V operating permits?

The 199) Amendments require nearly all stationary sources of significant air emissions to
apply for and obtain permits. This includes sources that:

1) emit or have the potential to emit more than 10 tons per year (tpy) of any
hazardous air pollutant or a total of 25 tpy of any combination of
hazardous air pollutant

2) have the potential to emit 100 tpy of any regulated air pollutant

3) are subject to a federal standard established by EPA under the authority of
Sections 111 or 112 of the Clean Air Act

4) Any source requiring a permit prior to construction or modification. This
would include such sources that have the potential to emit 250 tpy of any



regulated air pollutant or petroleum refineries that emit more than 100 tpy
of any air pollutant

4. What fees are required by Title V?

Alaska must collect fees from the permitted sources sufficient to cover all direct and
indirect costs {0 dEVE|0p and administer the permit program to control affected sources.
The 1990 Amendments presume that a minimum fee of $25 per ton of emission is
necessary to adequately fund the new program.

Costs include, but are not limited to, the following activities:

reviewing the permit application

enforcing the permit conditions

emissions (stack) and ambient (outdoor) monitoring

inspections

developing necessary legislation, regulations, and guidance

mathematical modeling analyses

preparing emissions inventories

development and administration of a small business assistance program
information management such as tracking permit applications, compliance
certification, and other data entry

5. How was the minimum fee of $25 per ton of emission derived?

Through an indepth analysis of costs using data from state and local air agencies, EPA
calculated that $25 per ton of emission would be the minimum amount necessary to fund
a program as extensive as that which is required by Title V.

The permit fees will need to support many new activities and a significant expansion of
existing activities. New required activities include permitting of toxic air pollutant
sources and a comprehensive small business assistance program to help the m”v smaller
companies th twill be regulated for the first time.

A state that submits a program that collects a smaller fee will have to Jemoi”~trate that
the lesser amount will be adequate to support all the costs of the program. EPA
economists would look very carefully at such a program.

EPA must collect fees if a state does not. Also, a source failing to pay its fee is
penalized 50% of the fee amount, plus interest. Federally collected fees go to a special
U.S. Treasury fund for permitting activities NOt t0 the State.

6. What are the timeframes for all these activities?

The Title V permit program is the mechanism that ties together all the diverse
requirements of the 1990 Clean Air Act Amendments.



Here’s the aggressive schedule for activities:

November 1991
Within ONE y€al, EPA must promulgate
operating permit regulations. On April
23, 1991 EPA proposed regulations for
implementing this program with
substantial state government assistance
(appeared in Federal Register, May 10,
1991). Missed 11/15/91, but anticipate
issuing final regulations by the end of
January 1992

November 1994
Within ONE Y€l after receiving the
program, EPA must approve or
disapprove the state’s program.

November 1992
Within (WO Y€ars, states must submit to
EPA plans for a comprehensive small
business assistance program.

November 1993
Wwithin three years, states must submit to
EPA their permit program along with
the attorney general’s evaluation that the
state has adequate legal authority to
implement the program.

(The state has 180 days to revise and
resubmit a program that has been
disapproved.)

November 1994
Industry must submit permit applications
by this date.

November 1997
Permits will be issued over no more than
a three year period with at least 1/3 of
the permits issued each year.



7. WhaC consequences do the 1990 Amendments provide ifa state fails to
develop an adequate TitleV permit plan?

If a state fails to submit an approvable program by November 1993, EPA must apply
sanctions against the state within 18 months. If the state does not correct the
deficiencies by November 1995, then EPA MUSt administer the program including

collecting permit fees.

In the past, Congress gave EPA some discretion in when to apply sanctions and when to
administer a state program. The 1990 Amendments have taken away much of EPA’s
flexibility. In the case of the permit program, the 1990 Amendments clearly mandate
that EPA must assure that an adequate program, either state-run or EPA-run, is in effect

by 1995.
8. What are the sanctions?

The sanctions available to EPA are to withhold federal highway funds and/or to require
new sources to provide 2 to 1 offsets (reduce pollution from existing sources at twice the
amount that the new source will emit.) EPA must impose one or both of these sanctions
within 18 months after November 1993. EPA MUSt impose DOt sanctions by November

1995.

9. What would happen IfEPA took over Alaska 3 permit program?

The permit program, including enforcement, would be run from EPA’s Regional Office
in Seattle. EPA would collect permit fees to pay for its program. Because the federal
permitters would not be as familiar with Alaska’s industries, the permits are likely to be
less flexible and perhaps less responsive to the individual needs of each facility.

Alaska would not be preempted from continuing their own permit program. This could
result in double permitting. EPA and Alaska could issue permits, collect fees, and
conduct enforcement. This would lead to additional costs for industry as well as
confusion and uncertainty.

Also, sanctions would have been imposed which could have a negative effect on Alaska’
economic growth. EPA would continue to work with Alaska to develop an adequate
state program. Eventually, Alaska could assume the permit program and the sanctions
would be lifted. Alaska would then be responsible for enforcing and renewing permits
that were originally written by EPA staff.



Summary of Consequences of Not Adopting
an Approvable Operating Permit Program

A complete, fully-approvable operating permits program must be submitted to EPA by
no later than November 15, 1993. \%

If an approvable program is not submitted by November 15, 1993, EPA may impose any
one of the Clean Air Act’s sanctions - either a prohibition on federal highway funds
statewide or the imposition of a 2-for-1 offset requirement for new or modified major
stationary sources in nonattainment areas.

If a permit program is not approved by May 15, 1995, EPa is required to impose the
Clean Air Act’s sanctions - specifically, a prohibition on federal highway funds statewide
and the imposition of a 2-for-l offset requirement for new or modified major stationary
sources in nonattainment areas.

EPA is also authorized to withhold any federal air grant funds which would support
permitting and enforcement activities.

If a full program is not approved by November 15, 1995, EPA is required to promulgate
and run a federal permitting program. In this situation, sanctions on highway funds and
offset requirements will continue and federal air grant funds will be withheld.

If EPA must run a permit program, EPA will charge fees adequate to pay for the cost of
the federal program. Federal fees are likely to be much greater than state fees would

be.

If EPA must run a permit program, permits will be issued in accordance to EPA
regulations and standard procedures. Little consideration can be given to Alaska-specific

concerns or needs.

Benefits of a State Program Instead of a Federal Program

State permitting program can be customized to best fulfill the state’s needs and
environmental policies (provided the minimum federal requirements are met).

State agencies are more in tune with local concerns and can respond better to both the
regulated community and the public.

Good operating permits that adequately reflect a source’s operating will be a benefit to
the source, the state, and the public alike.

Permit revenues will greatly reduce the amount of state general funds needed to support
the air program (i.e., the user fee concept).



ATTACHMENTS



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY -
WASHINGTON, D.C. 20460 '

APR 2 4 1991

ofFtceof
AIRAND RADIATION

SUMMARY OF EPA PROPOSED OPERATING PERMIT RULE
UNDER THE CLEAN AIR ACT
On April 23, 1991, the Environmental Protection Agency (EPA)

proposed a national air pollution control permit program, as
required by the Clean Air Act Amendments of 1990. The entire text

of the proposal will appear soon 1in the Federal Register. The
public will have 60 days from the date of publication to comment
on the proposal. . EPA will tcdce the. public comments into

consideration and issue the final rule in November 1991.

0 Signed into law by President Bush on November 15, 1990, the
Clean Air Act Amendments of 1990 include a number of new
programs to be implemented by the operating permit program,
including an acid rain title that calls for an annual 10
million ton reduction in sulfur dioxide from 1980 levels; a
performance-based standard equivalent to eemaximun achievable

control technology” for air toxics; and an  "annual

, Improvement"™ program for reducing ground-level ozone or
"smog."

0 The most important procedural reform — and arguably the most

important of all the new provisions - in the new Act is the
operating permit program in Title V.

0 While the established State Implementation Plan remains the
key strategic and planning document for States to use 1In
meeting many air quality goals, the new permit program
enhances air quality control by simplifying oversight and
enforcement of a source®s air pollution control requirements
and generating income for States.

0 The new operating permits program makes the Clean Air Act more
consistent with other environmental laws, like the Clean Water
Act, the Resource Conservation and Recovery Act, and the
Federal Insecticide, Fungicide, and Rodenticide Act, all of
which require permits. The new Clean AirAct"sprogram is
modelled after a similar program under theClean Water Act"s
Federal National Pollution Discharge Elimination System

(NPDES).



0]

Over 40 States already have® their own laws requiring operating
permits for sources that emit pollution into the air. The new
program under the Clean Air Act Amendments of 1990 will
establish somenational consistency by calling on all States
to establish and operate a program requiring permits from

sources affected under the new Act.

In April 1991 EPA signed proposed regulations that specify
the minimum elements of a Stajte operating permit program. EPA
will issue those regulations in final form in November 1991.

THE TIMETABLE: HOW THE NEW OPERATING PERMIT PROGRAM WILL WORK

0

EPA has one year to issue the final regulations (by November
1991). Then each state has two years to submit to EPA a
permit program that meets those regulatory requirements (by

November 1993).

EPA then has one year to approve or-disapprove the program (by
November 1994).

EPA must levy sanctions against a state that does not submit

or enforce a permit program.

AlIl sources subject to the permit program must submit a

complete permit application within 12 months of the effective
date of the EPA-approved state program.

The state has three years after EPA approval to 1issue the

first round of Title V permits.

After the first round of permits has been completed, state
permitting authorities will then have 18 months from receipt
of a new permit application to issue or deny a new or renewed

permit.

EPA has 45 days to review each permit and to object to permits

that violate the Clean Air Act. If EPA fails to object to a
permit that violates the Act or the state implementation plan,
citizens have 60 days to petition EPA. EPA must then

explicitly grant or deny the permit within 60 days.

Judicial review of EPA"s decision on a citizen"s petition 1is
available in the Federal Courts of Appeals.

BENEFITS OF THE PERMIT PROGRAM

0]

Improved Enforcement President Bush promised that his clean
air legislation would contain strong enforcement provisions
and the new permitting program plays a key role in fulfilling



that promise. The program is the centerpiece for compliance
with the entire Act.

0 Under the old Act, pollution control requirements were
often ambiguous, 1incomplete, and scattered throughout
numerous hard-to-find provisions of state implementation
plans and federal regulations. In many cases applicable
state i1mplementation plans did not require sources to
submit periodic compliance reports to EPA or the States.

0 The new program will ensure that all of a source®s
obligations with respect to the Clean Air Act will be
contained in one permit document. Sources =will file
periodic reports identifying the extent to which it has
complied with those obligations. These requirements will
greatly enhance the ability of state agencies and EPA to
track compliance and evaluate i1ts air quality situation.

0 Also, public involvement in reviewing and commenting on
draft .permits and being able, to petition EPA will result .
in improved enforcement of the Act.

More State Resources The new program will greatly augment a
state®s resources to administer air pollution control programs
by requiring sources of pollution to pay their fair share of
the costs of a state"s air pollution permitting program.

0 In the past 1inadequate state resources have sometimes
hampered air pollution control efforts,

0 Under the new Act States will levy an annual permit fee
sufficient to cover all reasonable direct and indirect
costs to develop and administer the permit program. That
amount must be equal to at least $25 per ton of each
regulated pollutant (not including carbon monoxide),
adjusted for inflation. The state is not required to
count emissions of any pollutant from any one source in
excess of 4,000 tons per year. The program can reduce
the required fee 1f it can demonstrate that a lesser

amount will support the program.

0 EPA expects that the permit fee program will raise some
$300 million per year on a nationwide basis. This will
significantly 1increase the funding level of state air
pollution control agencies.

0 IT EPA determines that a state"s fee program is not
approvable, or that a state IS not adequately
administering or enforcing an approved fee program, EPA
nay collect reasonable fees from permittees. Those fees



would be deposited in a special Treasury fund/ subject
to appropriation, to carry out EPA"s permitting
activities.

Streamlined Process to Revise Control Requirements. The new
program lays the foundation for streamlining the process to
revise control requirements for single sources of air
pollution. In the past, revisions to a source"s pollution
control requirements would often require full rulemaking by
both the States and EPA to change the state®"s implementation
plan. This process sometimes took years, creating a great
deal of uncertainty for the affected source. In the near
term, States will still have to submit revised plans if they
rely on more stringent permit limits to achieve improved air
quality. Eventually, however, the new program proposes that
the plans allow for single source revisions to be handled
through the permit process that limits EPA to a 45 day review

period.

A PUBLIC PROCESS: HOW EPA DEVELOPED THE PERMITS PROPOSAL

0]

o

In order to meet the short timeframe provided in the Act for
EPA to 1issue the final rules (12 months), EPA developed an
unprecedented consultation process prior to proposal.

EPA conducted a series of preproposal roundtable discussions
with representatives from state and Jlocal air pollution

control agencies, 1industry, environmental groups, and other
federal agencies. This has allowed EPA to address as many

contentious 1issues as possible as early as possible in the
regulatory process.

With insight from this process, the Agency has been able to
construct creative solutions to many of the most complicated
aspects of the permit regulations. Also, the process
pioneered for this rulemaking i1llustrates an expedited method
for 1identifying key outside group concerns and resolving
internal EPA issues. A similar process is being used for the
early reductions of toxic air emissions and is being planned
for other rulemakings in the future.

This "roundtable discussion”™ process supplements, but in no
way replaces, the formal notice and public comment process
that has traditionally been used by EPA. We will, of course,
take full public comment on the proposed rule.

The public will have 60 days to comment on the proposed rule.
EPA will analyze those comments and intends to issue the final

rule in November 1991.



THE OPERATING PERMITS PROPOSAL’

0 The proposed package addresses concerns raised by state and
local agencies, and 1industry and environmental groups on
several key issues, including the scope of the program;
flexibility of industry to make operational changes without
revising its permit; the relationship between permits and the
state implementation plans; the extent to which a source can
rely on the permit as a complete statement of all 1its
obligations under the Act (so-called "permit shield"); and

other issues.

0 Program Scope: The program will require all major sources of
air pollution to obtain an operating permit. The definition
of "major"™ source varies within the Act"s classification
system for nonattainment areas. For example, while a source
would have to emit 100 tons per year or more of ozone-
producing volatile organic compounds to be considered a
"major" source in most areas of the country, that definition
tightens to 50 tons per year 1in urban areas designated as
"serious,"” and 25 tons per year in those urban "areas
designated as "severe"™ under the Act. In the Los Angeles
area, a 10 ton per year source of volatile organic compound
emissions is considered a "major"™ source under the Act.

Likewise, the definition of major source under the air toxics
provisions in Title 11l of the new Act defines major sources
as those that emit 10 tons per year of any hazardous pollutant
or 25 tons per year of a combination of hazardous pollutants.

EPA proposes to defer the applicability of most small (sources
not defined as "major") sources for five years. This will
help phase in the program in an orderly fashion, as well as
reduce the administrative burden on many small businesses, as
well as States that must implement the program.

"EPA also proposes to define a "source™ as all similar emission
units under common control at the same plant site. This means
that units within a contiguous area and which are in the same
major group 1industrial classification will be considered in
whether a source is defined as "major."

The Agency also proposes that a source be subject to the Title
V. permits requirements for emissions of all pollutants
regulated under the Act, once the source 1iIs subject to the
permit program for one pollutant. [Note: this 1is consistent
with the way EPA has historically operated for construction
permits issued under Title 1 of the Act.] The law does not
allow EPA to restrict the applicability of permit requirements
to the group of equipment within a plant emitting the
particular pollutant for which the source 1is defined as

"major."



Operational Flexibility; Title V requires the operating
permit program to include provisions for allowing sources to
make certain allowable operational changes without revising
Its operating permit. This requirement is an important factor
for assuring that the program does not seriously hinder a
source"s ability to respond to market factors.

EPA proposes to establish a three-tiered process that tailors
the amount of administrative review preceding a proposed
change to the environmental effect of the change. These
include:

0 Administrative permit amendments which include "typos,"
address and ownership changes, changes processed under
the New Source Review provisions of the Act which have
already had public notice and comment, certain changes
to interim compliance plan milestones, and other changes
having no effect on air quality. These changes can be

. handled by direct correspondence, copies ;of which.would
be supplied to EPA and placed in the public record.

0 Minor permit amendments which 1nclude changes to a
permit that result iIn emission increases to the permit,
but that do not trigger "modification”™ requirements under
the Act. Sources making minor permit amendments would
have to give at least seven days prior notice to the
permitting authority and EPA before changing its
operations. |If the permitting authority does not object
to the changes within 7 days, then the change would
automatically be approved.

0 Permit modifications which involve significant changes
to a r.ource"s operation. These changes would be subject
to the complete permit review process.

Relationship between Permits and State Implementation Plans:
Under the Act the permit will contain detailed source-specific
requirements. As a result, state implementation plans will
need to be less detailed in the future. EPA proposes to change
its criteria for future state plans in a way that will allow
more Tflexibility and avoid bureaucratic duplication between
the plans and the permit program.

Permit Fees: EPA 1is encouraging States to consider actual,
rather than allowable or potential, emissions as the basis for
assessing permit fees owed by sources. The use of "actual™
omissions will encourage pollution prevention to limit the
size of the fee and will provide sources with more flexibility
in their permits, while ensuring sufficient resources for the

permit program.
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Permit Shield: mEPA 1s proposing, .to allow the "shield" (the
extent to which an approved permit shields sources from other
additional requirements under the Act) to apply to all
applicable requirements so Jlong as they are explicitly
included in the permit or specifically found to be
inapplicable in the permit. The shield does not apply to the
acid rain provisions; nor does 1t shield a source from
enforcement in conjunction with preexisting violations of the

Act.

Federal Enforceability of State Requirements: Because the
primary purpose of the Title V permit program 1is to assure
that sources comply with all applicable federally-recognized
requirements under the Act, States may not 1incorporate
inappropriate state requirements into the Title V permits.
Unless state requirements have been used to demonstrate
compliance with state implementation plans, they should not
be 1included in the permit; if they are, they will not be
enforceable by EPA or by citizens under the Act"s citizen suit

provision. - - -

ISSUES FOR SMALL BUSINESS

For the first time ever, many small businesses will be
required to obtain an approved operating permit for their
emission requirements under the federal Clean Air Act.

Many small businesses will benefit from EPA"s proposal to
delay the permit program for 5 years for sources that arenot
defined as "major." Because of=the time required for EPA to

issue final rules and States to submit approved programs, this
means that the program will not apply to "nonmajor™ sources
for 7 to 10 or more years. It is important to note, however,
that this 1s not necessarily a blanket deferral for all small
businesses. Some small businesses emit enough pollutants to
qualify as a major source under the new, lower emissions

thresholds mandated in the Act.

Separate and apart from this proposed regulation on operating
permits, EPA 1s also setting up a program to help States meet
their requirements under section 507 of the new Act. That
section calls on States to establish a small business
stationary source technical and environmental compliance
assistance program. Among other things, these programs will
help small businesses determine what requirements are
applicable and provide information concerning compliance

methods.

EPA also plans to encourage States to take advantage of the
"general permits"™ provisions in section 504(d) of the Act when
dealing with small business sources. This section allows the



KEY

permitting authority to 1issue a single permit covering
numerous similar sources. This could be particularly helpful
for different small businesses operating similar processes In
a given area.

ISSUES FOR STATES
Several States are already initiating efforts to,review and

modify their state legislative authority regarding* the permit
program. This 1is iImportant so that the programs can be set

up in a timely fashion. Over 40 States already have programs
in place, and need to determine what changes must be made to
make  their programs (and possibly their legislative

authorities) compatible with the new Clean Air Act. Those
States without programs maiy need new legislative authority.

EPA’s operating permits proposal contains rules that are
designed tobe flexible so that States can adapt their
existing programs tp minimum federal requirements. =

One key benefit associated with the permit program is the fee
that sources are required to pay to the permitting agency.
The sooner the state program is up and running, the faster
the States will be able to take advantage of the revenue-

generating aspect of the permit program.
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MEMORANDUM

SUBJECT: Summary Information on Title V Permit Fee Provisions

FROM:

Office of Program Management Operations

TO: Regional Air Grant Coordinators
Regions I-X

At the recent national Air Grant Coordinators®™ raee\.ing 1in
Dallas we discussed the implications of the new Title V permit fee
requirements on the role of the regional air grant coordinators
(RGCs). At that time the RGCs expressed a common desire to take a
more active role in tracking progress and assisting their states iIn
the implementation of their Title V permit fee provisions.

Several regions indicated that many of their states were eager
to begin development or modification of their permit fee provisions
and requested that EPA provide more detailed guidance on the
criteria 1t would use to determine the acceptability of a state"s
fee program. Indeed, over the last several months, this office has
received several requests from states to assess the approval ility
of their draft enabling legislation or fee schedule design.

As you know, the proposed rule covering the Title V operating
permit program was published in the Federal Register on May 10,
1991 (40 CFR 70; pp. 21712-21781).. The public comment period
closes July 9, 1991. The preamble accompanying the rule discusses
numerous 1issues which might affect the fee aspects of a state"s
operating permit program. On some issues the Agency poses three or
more -alternatives for consideration. Therefore, 1t would be
premature, if not problematic, to issue a guidance document on the
elements of an acceptable permit fee program prior to the close of
the public comment period.

It 1s not premature, however, to provide you with general
information on the Title V fee provisions and an overview of
central fee issues. This memo also apprises you of further efforts
underway or proposed to develop more detailed guidance on Agency
criteria to determine the acceptability of a state"s permit fee

program. )



Attached are talking points prepared by this office and
discussion papers prepared by the Northeast States for Coordinated
Air Use Management (NESCAUM) and the National Governors"®
Association (NGA). The talking points outline general fee program

requirements and discuss key fee 1issues 1in the preamble. The
latter document, "In Brief- Development of State Permit Fee
Programs Under the New Clean Air Act,"” resulted from two national
workshops held for state and local officials in early 1991. The

.workshops were conducted by the National Governors®™ Association
under a grant from the Office of- Program Management Operations and
incorporated input on key fee 1issues earlier 1identified Dby the

joint EPA-State Title V workgroup.

.As regards, .the development ..of. Agency guidance, 1interest .has.
been expressed in reactivating the "permit fee subgroup in order to
produce, or oversee the production of, a permit fee national
program guidance document for regional and state use. The exact
form of the guidance is still open to question (e.g., checklist,
Q&As, how-to-workbook, etc.). At a minimum i1t would cover: (a) the
criteria EPA would use in defining minimally acceptable permit fee
program elements, (b) recommended legislative authority for fees,
(c) describe how EPA would assess the adequacy of a state’s
determination of 1its program costs and fee schedule, and (d)
articulate eligible and. ineligible Title V activities.

Production of the guidance needs to be coordinated with the
preparation of the response to comments for the fee aspects of the
proposed Title V regulation and preamble. Mike Trutna and Kirt Cox
have been approached about how best to accomplish this. To be of
the most use the guidance would need to completed and distributed
very soon after the close of the comment period.

Currently myself, Steve Hitte, Bill Hamilton and Allen Basala
of OAQPS and =Carla Pierce of* Region 1V are interested 1in
participating in this effort. |If you or another representative of
your region would like to participate in this effort please contact
me as soon as possible at FTS 382-7754.

Attachments

cc: (w/o attachments)

Allen Basala, OAQPS

Air Branch Chiefs, Regions I-X
Rob Corry, Reg. VIII

Kirt Cox, OAQPS

Bill Hamilton, OAQPS



Steve Hitte, OAQPS
Jerry Kurtzweg, OPMO
Carla Pierce, Reg. 1V
Paul Rasmussen, OPMO
Pat Reisback, Reg. VIII
Mike Shapiro, OAR

Mike Trutna, OAQPS

Tom Williams, OAQPS
Tim Williamson, OPAR



Attachment A

Title V Permit Fee General Information

Process

0 The procedural backbone of new CAA is Title V operating permit
program. Each permit shall contain all requirements and
emission limitations applicable to a source. This should

enable EPA and states to more precisely track compliance and
attainment progress rather than solely rely on SIP milestones.
Title V effectively integrates the various titles of the Act.

0 One year after enactment EPA must publish final regulations

(by 11/91). Three years after enactment states must submit

= : their operating permit programs (11/93) ==EPA-must act on the
state submittal within one year (11/94). IT EPA disapproves
the state"s program in whole or in part, the state has 180
days to correct any deficiencies or it may be subject to
section 179 (b) sanctions (highway ban and 2 to 1 new
construction offsets). EPA may also promulgate an operating
permit program and charge fees in lieu of state action.

0 A covered" source must submit an application within twelve
months after the date EPA approves or promulgates a program
applicable to that source. For the initial round of permit
applications to be submitted, the state must act on at least

=1/3 per year over a three year period.

Source Applicability

0 Affected sources include: major stationary sources as defined
in section 302, and in nonattainment areas depending upon the
area"s severity, as defined in Title 1) part D of the Act;
section 111 NSPS sources; section 112 sources emitting any HAP
with the potential to emit” 10 TPY or multiple HAPs at 25 TPY;
Title 1V acid rain sources; any NESHAP source; PSD/NSR
sources; and any other stationary source designated by final

EPA rule.

0 EPA has proposed to allow a state to defer any source, except
major sources and acid rain sources, from coverage under the
program for a period not to exceed five years, from the point

of program approval. EPA is proposing this 1in consideration
of a possible permit processing overload on states in the
initial years of the program. A deferral could not be

granted, however, 1f it jeopardized SIP obligations.



Applicable Activities

0

The operating permit program 1is to be self-supporting by
charging fees to all affected sources. Sources are meant to
pay their fair share for services rendered by the permitting
authority. Fees must cover all direct and indirect costs
incurred by the permitting authority in developing and
administering the permit program. Various estimates of the
percentage of a state®s total air program costs attributable
to permitting-related activity have ranged from 50 to 75%.

In keeping with Congressional intent, EPA has taken a broad
reading of the applicable activities covered by the statute.
Fees collected must cover all 1indirect and direct costs
incurred by the permitting authority,, as,well _.as other
agencies 1incurring costs 1in the permitting process. This
includes, for each source being permitted, all costs related
to: permit program planning and development; permit processing
and 1i1ssuance; permit oversight and compliance (but not

litigation); monitoring, modeling, analyses and
demonstrations; preparing inventories and tracking emissions;
related information management  needs; SIP  approval;

administration and overhead; and section 507 small business
assistance program costs.

States -may also reasonably charge for that portion of the
source"s area-wide or network costs related to functions like
ambient monitoring. States have requested that EPA provide
more information on how these costs might be fairly
apportioned and provide more specific information on what
program activities EPA considers to appropriate for Title V

cost recovery.

Title V fees cannot be assessed to mobile sources nor can
Title V fees be expended on_mohile source activity. Title V
fee revenue can only used to offset the costs related to
permitting Title V sources. Fees cannot be used for other
unrelated air work or other program purposes.

Fee Determination

0

The permit fee program requirements have been designed to
accomodate a variety of state approaches (owing to the
existence ol numerous well-established state and local permit
fee programs). State fee program schedules can be based on
any one or a combination of factors (such as workload, cost
accounting, level of actual or allowable emissions, arbitrary



levels per type of source or source category, risk, etc.).

However, states must design or modify their fee schedules
sothat, at a minimum, they <collect 1in the aggregate the
equivalent of at least $25 per ton per pollutant per year from
each source, adjusted by the CPl for inflation each year (with
1990 as the base year) , up to 4000 tons per year per pollutant

per source.

Should a state .choose the emissions-based fee approach
outlined in Title V, it is not required to charge lees on
pollutant emissions greater than 4000 tons per year per
pollutant although it may choose todo so. Criteria
pollutants (except CO) and air toxics, when regulated, are
subject to these requirements; There i1s some question®as”tov
what "when regulated” means (i1.e., upon enactment, upon EPA
promulgation, upon state regulation 1in advance, etc.).

States may also charge different amounts per ton per pollutant
or per source category as long as the as the "presumptive
norm” amount (total actual emissions of affected sources X
CPl-adjusted cost per ton) is collected in the aggregate.

The $25 per ton "presumptive norm"™ approach is meant to be a
Venchmark to enable EPA to determine the adequacy of a state"s
program. EPA believes that this fee rate should assure the
minimum level of support necessary for a state. EPA is basing
its analysis on actual emissions. Beyond using this as a
test for adequacy, states may opt for this approach as their
fee schedule or may submit their own form of fee schedule as
noted above. EPA only requires that the state program
collect, 1in the aggregate, at least the equivalent $25 per ton
amount, adjusted for inflation. |If a state submits a program
designed to recover less than this amount it must undergo more
detailed EPA scrutiny to determine i1ts approvability. EPA has
yet to define how .\igorous a demonstration it will require in

these circumstances.

No Title V sour.ce can be exempted from paying a fee without
the Administrator®s approval. Due to considerations of undue
economic impact some small business sources are likely to
receive some relief from the fee requirements. This could
take the form of a reduced fee, a nominal fee or a fee waiver.

Affected sources failing to pay their fee will be subject-to
additional fines and penalties pursuant to section 502(b)(3)

©ar).



Fee
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Program Administration

Only the permitting authority and other agencies contributing
to che permitting effort, can receive the benefits of the fee
collection. Fees should go to those agencies incurring the
permitting costs. ldeally a state should have a fund set up
to receive its permit fee revenue and the permitting authority
should be able to directly draw upon the fund to cover
documented Title V permitting-related expenses. EPA is taking
comment on whether it would be acceptable 1f permitting
agencies were to receive a guarantee of corresponding general
fund reimbursement in lieu of direct receipt of fees in those
situations where a state"s constitution prohibits the
permitting authority from directly receiving fee revenue.

Some state or local agencies may also incur permitting costs

though another agency issues the permit. In other instances,
local agencies may exercise a portion of the permitting
authority for their jurisdiction or for particular source
categories. EPA 1is proposing that memoranda of agreement be
reached by all affected agencies outlining responsibilities
and reimbursements before a state submits i1ts program to EPA

for approval.

Some states may need additional administrative and legislative
authority 1in order to have their Title V program approved.
This 1deally includes the permitting agency®"s ability to:
charge, collect and expend fees as well as to administratively
modify fee schedules and retain or rebate any fee surplus from

year to year.

In designing or modifying their fee programs states need to
pay particular attention to balancing workload demands and

staffing requirements.

States are urged to : (1) design a fee program which is
supported by a variety of fee approaches 1in order to avoid
falling prey to an economic downtown experienced by any one
particular source category or 1industry, (2) be sensitive to
issues of fee equity among sources and source categories. It
has also been suggested that, as appropriate and as needed,
states use the opportunity presented by Title V to
comprehensively revise their overall wuser fee program

requirements.

In the past, using estimated emissions, EPA has estimated that

Title V can generate $~'00-3'50 million in fees nationwide in
iIts initial years. This 1s a conservative estimate covering



levels per type of source or source category, risk, etc.).

However, states must design or modify their fee schedules
sothat, at a minimum, they collect 1in the aggregate the
equivalent of at least $25 per ton per pollutant per year from
each source, adjusted by the CPI for inflation each year (with
1990 as the base year), up to 4000 tons per year per pollutant

per source.

0 Should a state .choose the emissions-based fee approach
outlined in Title V, it is not required to charge fees on
pollutant emissions greater than 4000 tons per year per
pollutant although 11t may choose to do so. Criteria
pollutants (except CO) and air toxics, when regulated, are

= * subject to these requirementsi There 1s some question as"to
what "when regulated™ means (i.e., upon enactment, upon EPA
promulgation, upon state regulation in advance, etc.).

0 States may also charge different amounts per ton per pollutant
or per source category as long as the as the "presumptive
norm” amount (total actual emissions of affected sources x
CPl-adjusted cost per ton) 1is collected in the aggregate.

0 The $25 per ton "presumptive norm" approach is meant to be a
benchmark to enable EPA to determine the adequacy of a state"s
program. EPA believes that this fee rate should assure the
minimum level of support necessary for a state. EPA 1s basing
its analysis on actual emissions. Beyond using this as a
test for adequacy, states may opt for this approach as their
fee schedule or may submit their own form of fee schedule as
noted above. EPA only requires that the state program
collect, in the aggregate, at least the equivalent $25 per ton
amount, adjusted for inflation. |If a state submits a program
designed to recover less than this amount it must undergo more
detailed EPA scrutiny to determine its approvability. EPA has
yet to define how rigorous a demonstration it will require 1in

these circumstances.

0 No Title V source can be exempted from paying a fee without
the Administrator®™s approval. Due to considerations of undue
economic impact some small business sources are likely to
receive some relief from the fee requirements. This could
take the form of a reduced fee, a nominal fee or a fee waiver.

0 Affected sources failing to pay their fee will be subject-to
additional fines and penalties pursuant to section 502(b)(3)

© ).



the ability of state to use surplus fee revenue for
purposes other than Title V activity;

many existing state and local programs rely upon
fee revenue from the small sources that EPA has
suggested be deferred from program applicability
for up to five years;

local agency concern about states®™ usurpation of
their authority and sources of program support;

the ability to attract and retain qualified staff
(EPA has suggested a reinvigorization of the state
assignee program) as well as needed training; and

the relationship of permit fees to section 105
grants (Note: EPA has asked for comments on
=ecxtending the maintenance of effort concept to

fees).

States have requested additional Title V assistance in the
form of: model legislation, additional resources, guidance on
what criteria EPA will use to determine an acceptable program,
training, and overall assistance from EPA regional offices.
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The Clean Air Act Amendments of 1990

In June 1989 President Bush proposed sweeping revisions to the Clean Air Act
Building on Congressional proposals advanced during the 1980s, the President proposed
legislation designed to curb three mgjor threats to the nation3 environment and to the
health of millions of Americans: acid rain, urban air pollution, and toxic air emissions.
The proposal also called for establishing a national permits program tomake the lawmore
workable, and an improved enforcement program to help ensure better compliance with
the Act.

By large votes, both the House of Representatives (401-21) and the Senate (89-11)
passed Clean Air bills that contained the mgjor components of the President 3 proposals.
Both bills also added provisions requiring the phaseout of ozone-depleting chemicals,
roughly according to the schedule outlined in international negotiations (Revised Montreal
Protocol). The Senate and House bills also added speciGc research and development
provisions, as well as detailed programs to address accidental releases of toxic air

pollutants.

A joint conference committee met from July to October 1990 to iron out differences
in the bills and both Houses overwhelmingly voted out the package recommended by the
Conferees. The President received the Bill from Congress on November 14, 1990 and
signed iton November 15,1990.

Several progressive and creativenew themes are embodied in theAmendments; themes
necessary for effectively achieving the air quality goals and regulatory reform expected from
these far-reaching amendments. Specifically the new law:

0 encourages the use of market-based principles and other innovative
approaches, like performance-based standards and emission banking and
trading;

0 provides a framework from which alternative clean fuels will be used by

setting standards in the fleet and California pilot program that can be met
by the most cost-effective combination of fuels and technology;

0 promotes the use of clean low sulfur coal and natural gas, as well as
innovative technologies to clean high sulfur coal through the acid rain
program;

0 reduces enough energy waste and creates enough of a market for clean fuels

derived from grain and natural gas to cut dependency on oil imports by one
million barrels/day;

0 promotes energy concervation through an acid rain program that gives
utilitites flexibility to obtain needed emission reductions through programs
that encourage customers to conserve energy.

With these themes providing the framework for the Clean Air Act amendments and
with our committment to implement the new law quickly, fairly and efficiently, Americans
will get what they asked for: a healthy, productive environment, linked to sustainable



economic erowth and sound energy policy.

Title I: Provisions for Attainment
Bnd Maintenance of National Ambient
Air Quality Standards

Although the Clean Air Act Of 1977 brought about significant improvements in our
Nation®"s air quality, the*urban air pollution problems ofozone (smog), carbon monoxide
(C0) and particulate matter (PM-10) persist. Currently, over 100 million Americans live
in cities which are out of attainment with the with the public health standards for ozone.

The most widespread and persistent urban pollution problem isozone. The causes of
this and the lesser problem of carbon monoxide (CO0) and particulate matter (PM-10)
pollution in our urban areas are largely due to the diversity and number of urban air
pollution sources. One component ofurban smog -hydrocarbons -comes from automobile
emissions, petroleum refineries, chemical plants, diy cleaners, gasoline stations, house
painting and printing shops. Another key component - nitrogen oxides - comes from the
combustion of fuel for transportation, utilities and industries.

While there are other reasons for continued high levels of ozone pollution, such as
growth in the number of stationary sources of hydrocarbons and continued growth in
automobile travel, perhaps the most felling reason is that the remaining sources of
hydrocarbons are also the most difficult to control. These are the small sources - generally
those that emit less than 100 tons of hydrocarbons per year. These sources, such as auto
body shops and dry cleaners, may individually emit less than 10 tons per year, but
collectively emit many hundreds of tons of pollution.

The Clean Air Act Amendments of 1990 create a new, balanced strategy for the Nation
to attack the problem of urban smog. Overall, the new law reveals the Congress 3 high
expectations of the states and the Federal government. While itgives statesmore time to
meet the air quality standard -up to 20 years for ozone in Los Angeles it also requires
states to make constant formidable progress in reducing emissions. Itrequires the Federal
government to reduce emissions from cars, trucks, and buses; from consumer products such
as hair spray and window washing compounds; and from ships and barges during loading
and unloading of petroleum products. The Federal government must also develop the
technical guidance that States need to control stationary sources.

The new law addresses the urban air pollution problems of osone (smog), carbon
monoxide (CO), and particulate matter (PM-10). Specifically, it clarifies how areas are
designated and redesignated "attainment.”” It also allows EPA to define the boundaries of
"nonattainment* areas: geographical areas whose air quality does not meet Federal air
quality standards designed to protect public health.

The new law also establishes provisions definingwhen and how the federal government
can impose sanctions on areas of the country that have not met certain conditions.

For the pollutant ozone, the new law establishes nonattainment area classifications
ranked according to the seventy of the areas 3 air pollution problem. These classifications
are marginal, moderate, serious, severe and extreme. EPA assigns each nonattainment area
one of these categories, thus triggering varying requirements the area must comply with in



order to meet the ozone standard.

As mentioned, nonattainment areas will have to implement difTerent control measures,
depending upon their classification.” Marginal areas, for example, are the closest to
meeting the standard. They will be required to conduct an inventory of their ozone-
causing emissions and institute a permit program. Nonattainment areas with more serious
air quality problems must implement various control measures. The worse the air quality,
the more controls areas will have to implement.

The new law also establishes similar programs for areas that do not meet the federal
health standards for the pollutants carbon monoxide ant! particulate matter. Areas
exceeding the standards for these pollutants will be divided mto "moderate"™ and "serious"
classifications. Depending upon the degree to which they exceed the carbon monoxide
standard, areas will be required to implement programs introducing oxygenated fuels
and/or enhanced emission inspection programs, among other measures. Depending upon
their classification, areas exceeding the particulate matter standard will have to implement
either reasonably available control measures (RACM) or best available control measures
(BACM), among other requirements.

Title 1I: Provisions Relating to
Mobile Sources

While motor vehicles built today emit fewer pollutants (60% to 80% less, depending on
the pollutant) than those built in the 1960s, cars and trucks still account for almost half
the emissions of the ozone precursorsVOCs and NOx, and up to 90% of the CO emissions
inurban areas. The principal reason for this problem is the rapid growth in the number
of vehicles on the roadways and the total miles driven. This growth has offset a large
portion of the emission reductions gained from motor vehicle controls.

Inviewoftheunforeseen growth in automobile emissions inurban are&u combined with
the serious air pollution problems inmany tirb”n areas, the Congress has made significant
changes to the motor vehicle provisions on the 1977 Clean Air Act.

The Clean Air Act of 1990 establishes tighter pollution standards for emissions from
automobiles and trucks. These standards will reduce tailpipe emissions of hydrocarbons,
carbon monoxide, and nitrogen oxides on a phased-in basis beginning in model year 1994.
Automobile manufacturers will also be required to reduce vehicle emissions resulting from
the evaporation of gasoline during refueling

Fuel quality will also be controlled. Scheduled reductions in gasoline volatility and
sulfur content of diesel fuel, for example, will be required. New programs requiring cleaner
(so-called "reformulated” gasoline) will be initiated in 1995 for the nine cities with the worst
ozone problems. Other cities can "opt in* to the reformulated gasoline program. Higher
levels (2.7%) of alcohol-based oxygenated fuels will be produced and sold in 41 areas
during the winter months that exceed the federal standard for carbon monoxide.

The new law also establishes a clean fuel car pilot program in California, requiring the
phase-in of tighter emission limits for 150,000 vehicles in model year 1996 and 300,000 by
the model year 1999. These standards can be met with any combination of vehicle
technology and cleaner fuels. The standards become even stricter in 2001. Other states

3



can "opt in" to this program, though only through incentives, not sales or production
mandates.

Further, twenty-six of the dirtiest areas of the country will have to adopt a program
limiting emissions from centrally-fueled fleets of 10 or more vehicles beginning as early as
1998.

Title 111: Air Toxics"::'

Toxic air pollutants are those pollutants which are hazardous to human health or the
environment but are not specifically covered under another portion of the Clean Air Act
These pollutants are typically carcinogens, mutagens, and reproductive toxins. The Clean
Air Act Amendments of 1977 failed to result in substantial reductions of the emissions of
these very threatening substances. In fact, over the history of the air toxics program only
seven pollutants have been regulated.

We know that the toxic air pollution problem iswidespread. Information generated
from The Superfund "Right to Know"™ rule (SARA Section 313) indicates that more than 2.7
billion pounds of toxic air pollutants are emitted annually in the United States. EPA
studies indicate that exposure to such quantitie mf air toxics may result in 1000 to 3000
cancer deaths each year.

The Clean Air Act of 1990 ofTers a comprehensive plan for achieving significant
reductions in.emissions of hazardous air pollutants from major sources. Industry reports
in 1987 suggest that an estimated 2.7 billion pounds of toxic air pollutants were emitted
into the atmosphere, contributing to approximately 300-1500 cancer fatalities annually.
The new law will improve EPA 3 ability to address this problem effectively and it will
dramatically accelerate progress in controlling major toxic air pollutants”

The new law includes a list of 189 toxic air pollutants of which emissions must be
reduced. EPA must publish a list of source categories that emit certain levels of these
pollutants within one year after the new law is passed. The listof source categories must
include: 1) major sources emitting 10 tons/year of any one, or 25 tons/year of any
combination of those pollutants; and, 2) area sources (smaller sources, such as dry
cleaners).

EPA then must issue "Maximum Achievable Control Technology” (MACT) standards
for each listed source categoiy according to a prescribed schedule. These standards will
be based on the best demonstrated control technology or practices within the regulated
industry, and EPA must issue the standards for forty source categories within two years
of passage of the new law. The remaining source categories will be controlled according
to a schedule that ensures all controls will be achieved within 10 years of enactment
Companies that voluntarily reduce emissions according to certain conditions can get a six
year extension from meeting the MACT requirements.

Eight years alter MACT is installed on a source, EPA must examine the risk levels
remaining at the regulated facilities and determine whether additional controls are

necessary to reduce unacceptable residual risk.

The new law also establishes a Chemical Safety Board to investigate accidentX\reIeases
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of extremely hazardous chemicals. Further, the new law requires EPA to issue regulations
controlling air emissions from municipal, hospital and other commercial and industrial
incinerators.

Title IV: Acid Deposition Control

As many know, acid rain occurs when sulfur dioxide and nitrogen oxide emissions are
transformed in the atmosphere and return to the earth in rain, fog or snow. Approximately
20 million tons ofS02 are emitted annually in the United States, mostly from the burning
of fossil fuels by electric utilities. Acid rain damages lakes, harms forests and buildings,
contributes to reduced visibility, and is suspected of damaging health.

The new Clean Air Act will result in a permanent 10 million ton reduction in sulfur
dioxide (S02) emissions from 1980 levels. To achieve this, EPA will allocate allowances
in two phases permitting utilities to emit one ton of sulfur dioxide. The first phase,
effective January 1, 1995, requires 110 powerplants to reduce their emissions to a level
equivalent to the product of an emissions rate of 2.5 Ibs of S02/mmBtu x an average of
their 1985-1987 fuel use. Plants that use certain control technologies to meet their Phase
I reduction requirements may receive a two year extension of compliance until 1997. The
new law also allows for a special allocation 0f200,000 annual allowances per year each of
the 5 years of phase | to powerplants in Illinois, Indiana and Ohio.

The second phase, becoming effective January 1, 2000, will require approximately
2000 utiJies to reduce their emissions to a level equivalent to the product ofan emissions
rate of Ibs ofS02/mm Btu x the average of their 1985-1987 fuel use. In both phases,
affected sources will be required to install systems that continuously monitor emissions in
order to track progress and assure compliance.

The new law allows utilities to trade allowances within their systems and/or buy or sell
allowances to and from other affected sources. Each source must have sufficient
allowances to cover its annual emissions. If not, the source is subject to a $2,000 /ton
excess emissions fee and a requirement to offset the excess emissions in the following year.

Nationwide, plants that emit S02 at a rate below 12 Ibs/mmBtu will be able to
increase emissions by 20% between a baseline year and 2000. Bonus allowances will be
distributed to accommodate growth by units in states with a statewide average below 0.8
Ibs/minBtu. Plants experiencing increases in their utilization in the last five years also
receive bonus allowances. 50,000 bonus allowances per year are allocated to plants in 10
midwestem states that make reductions in Phase I. Plants that repower with a qualifying
clean coal technology may receive a 4 year extension of the compliance date for Phase Il
emission limitations.

The new law also includes specific requirements for reducing emissions of nitrogen

oxides, based on EPA regulations to be issued not later than mid-1992 for certain boilers
and 1997 for all remaining boilers.

Title V: Permits

The new law introduces an operating permits program modelled after a similar



program under the Federal National Pollution Elimination Discharge System (NPDES) law.
The purpose of the operating permits program is to ensure compliance with all applicable
requirements of the Clean Air Act and to enhance EPA 3 ability to enforce the Act. Air
pollution sources subject to the program must obtain an operating permit, states must
develop and implement the program®, and EPA must issue permit program regulations,
review each state"s proposed program, and oversee the state3 efforts to implement any
approved program. EPA must also develop and implement a federal permit programwhen
a state fails to adopt and implement itsown program.

This program-in many ways the most important procedural reform contained in the
new law-wili greatly strengthen enforcement of the Clean Air Act. It will enhance air
quality control in a variety of ways. First, adding such a program updates the Clean Air
Act, making itmore consistent with other environmental statutes. The Clean Water Act,
the Resource Conservation and Recovery Act, and the Federal Insecticide, Fungicide, and
Rodenticide Act all require permits. The 1977 Clean Air laws also requires a construction
permit for certain pollution sources, and about 35 states have their own laws requiring
operating permits.

The new program clarifies and makes more enforceable a source 3 pollution control
requirements. Currently, a source 3 pollution control obligations may be scattered
throughout numerous hard-to-Gnd provisions of state and federal regulations, and inmany
cases, the source isnot required under the applicable State Implementation Plan to submit
periodic compliance reports to EPA or the states. The permit program will ensure that all
of a source 3 obligations with respect to its pollutants will be contained in one permit
document, and that the source will file periodic reports identifying the extent to which it
has complied with those obligations. Both of these requirements will greatly enhance the
ability of Federal and state agencies to evaluate its air quality situation.

In addition, the new program will provide a ready vehicle for states to assume
administration, subject to federal oversight, of significant parts of the air tones program
and the acid rain program. And, through the permit fee provisions, discussed below, the
program will greatly augment a state 3 resources to administer pollution control programs
by requiring sources of pollution to pay their fair share of the costs of a state3 air
pollution program.

Under the new law, EPA must issue program regulations within one year of enactment.
Within three years of enactment, each state must submit to EPA a permit program meeting
these regulatory requirements. After receiving the state submittal, EPA has one year to
accept or reject the program. EPA must levy sanctions against a state that does not submit
or enforce a permit program.

Each permit issued to a facility will be for a fixed term of up to five years. The new
law establishes a permit fee whereby the state collects a fee from the permitted facility to
cover reasonable direct and indirect costs of the permitting program.

All sources subject to the permit program must submit a complete permit application
within 12 months of the effective date of the program. The state permitting authority must
determine whether or not to approve an application within 18 months of the date it receives

the application.

EPA has 45 days to review each permit and to object to permits that violate the Clean



Air Act. IfEPA fails toobject to a permit that violates the Act or the implementation plan,
any person may petition EPA toobjectwithin 60 days following EP A 345-day review period,
and EPA must grant or deny the permit within 60 days. Judicial review of EPA 3 decision
on a citizen3d petition can occur in the Federal court of appeals.

Title VI: Stratospheric Ozone and
Global Climate Protection

The new law builds on the market-based structure and requirements currently
contained in EP A 3 regulations to phase out the production of substances that deplete the
ozone layer. The law requires a complete phase-out of CFCs and halons with interim
reductions and some related changes to the existing Montreal Protocol, revised in June
1990.

Under these provisions, EPA must list all regulated substances along with their ozone-
depletion potential, atmospheric lifetimes and global warming potentials within 60 days of
enactment.

In addition, EPA must ensure that Class | chemicals be phased out on a schedule
similar to that specified in the Montreal Protocol - CFC 3, halons, and carbon
tetrachloride by 2000; methyl chloroform by 2002 - but with more stringent interim
reductions. Class Il chemicals (HCFCTs) will be phased out by 2030. Regulations for class
1 chemicals will be required within 10 months, and Class Il chemical regulations will be
required by December 31, 1999.

The law also requires EPA to publish a list of safe and unsafe substitutes for Class |
and Il chemicals and to ban the use of unsafe substitutes.

The law requires nonessential products releasing Class I chemicals to be banned within
2 years of enactment. In 1994 a ban will go into effect for aerosols and non-insulating
foamsusing Class Il chemicals, with exemptions for flammability and safety. Regulations
for this purpose will be required within one year of enactment, to become effective two
years afterwards.

Title VII: Provisions Relating to Enforcement

The Clean Air Act of 1990 contains a broad array of authorities to make the law more
readily enforceable, thus bringing it up to date with the other major environmental

statutes.

EPA has new authorities to issue administrative penalty orders up to $200,000, and
field citations up to $5000 for lesser infractions. Civil judicial penalties are enhanced.
Criminal penalties for knowing violations are upgraded from misdemeanors to felonies, and
new criminal authorities for knowing and negligent endangerment will be established.

In addition, sources must certify their compliance, and EPA has authority to issue
administrative subpoenas for compliance data. EPA will also be authorized to issue
compliance orders with compliance schedules of up to one year.



The citizen suit provisions have also been revised to allow citizens to seek penalties
against violators, with the penalties going to a U.S. Treasury fund for use by EPA for
compliance and enforcement activities. The government 3 right to intervene isclarified and
citizen plaintiffs will be required to provide the U.S. with copies of pleadings and draft
settlements.

Other Titles

The Clean Air Act Amendments of 1990 continue the federal acid rain research
program and contain several new provisions relating to research, development and air
monitoring. They also contain provisions to provide additional unemployment benefits
through the Job Training Partnership Act to workers laid off as a consequence of
compliance with the Clean Air Act The Act also contains provisions to improve visibility
near National Parks and other parts of the countiy.
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Title 1 - Nonattainment

Divides cities into six categories foe ozone (3 yrs. - marginal, 6yrs. moderate, 9
yrs serious, 15 - 17 yrs severe, 20 yrs extreme) and 2 categories for Carbon

monoxide.

% Reduction: Applies to ozone only. Moderate areas and above must achieve
15% VOC reduction within 6 years of enactment. For serious and above, average
of 3% VOC per year thereafter until attainment. Annual VOC and NOXx
reductions as needed to attain. The 15% and 3% is from an adjusted baseline
and all reductions except those from existing FMVCP, gasoline volatility, RACT
and 1 /M fixups are creditable. Possible exemption from % reduction based on
technological feasibility, ifSIP adopts measures similar to those in next higher
category and ifall feasible feasures are adopted in the first 6 years. NOX
substitution possible after Gyears.

P rescribed Measures: Mgjor NOXx sources meet same requirements as major

V 0 C sources unless EPA finds no benefit All ozone nonattainment areas correct
existing RACT rules and 1 /M programs. Moderate areas add basic 1/M, Stage
Il and RACT on new and existing CTG and 100 ton non-CTG sources, and make
an attainment demonstration. Serious areas add enhanced I/M, RACT on 50 ton
non-CTG sources, a fleet vehicle program in areas of 250,000 and up, TCMs
needed to offset vehicle growth, special rules for source modifications, and
photochemical modeling attainment demonstration. Severe areas add RACT for
25 ton VO C non-CTG sources and provisions requiring adoption of TCMs, if
necessary to meet progress requirements and employer trip reduction provisions.
Extreme areas add RACT on 10 ton sources, eliminate feasibility exemption from
15% and 3%, add NOx reductions from clean fuels or advanced technology, have
peak hour traffic controls; can get SIP approved based on anticipated new
technology.

Federal Measures: EPA issues 11 new CTGs plus CTGs for aerospace coatings,
shipbuilding and repair; marine vessels rule and consumer products rules.
Requires an ACT for 25 ton NOx and VO C sources.

Sanctions; Grace period of 18 months to cure planning failure. Then must apply
1 of 2 sanctions (modified highway ban or 2:1 ofTset). Air grants are available.
There are Existing construction bans remain, but no new ones.

Federal Implementation Plans (TIPs): Within 2 years of state failure to develop
an adequate SIP, mandatoiy attainment FIPs required.

Transport: Sets up 1ll-state NE transport commission. Requires transport states
to adopt RACT for existing and new CTGs, RACT on major (50-ton) non-CTG
sources, enhanced I /M in MSAs above 100,000 and Stage Il or equivalent. No
opt-out of VO C measures. Major NOXx sources meet same requirements as major
V0C sources unless EPA finds no benefit.

CO and PM-10: Wintertime oxygenated fuels in all CO a.-eas >9.4 ppm. Areas
>12.7 ppm add VMT forecast, enhanced I/M and demonstrate attainment.
Serious CO areas add TCMs as in severe ozone areas. PM-10 areas initially
designated nonattainment must attain by 12/94 (possible extension to 2001).
Moderate areas adopt RACM; serious areas add BACM. Serious CO and PM-
10 areas adopt measures to achieve 5% reduction per year efTective upon failure

to attain.



Title Il - Mobile Sources

Tailpipe Standards: Cars and light trucks: Her 1 is0.25 NMHC, 3.4 CO0 and 0.4
NOx. Possible Tier Il is0.125 NMHC, 1.7 CO0 and 0.2 NOx. Tier I phased in
15-94-1996. Effectiveness of Her Il in 2004 depends on EPA study of need,
feasibility, and cost-effectiveness. Useful life extended to 100,000 miles for most
emission standards.

1 - .
Cold Temperature CO : Phase-in beginning in 1994 of 10 gpm at 20 degrees F for
cars. A 3.4 gpm standard takes effect in 2002 if6 or more cities are in CO
nonattainment in mid-1997.

Clean Fuels: In 1998 all centrally-fueled fleets in 26 as must buy 30% of the new
vehicles that meet standards of 0.075 gpm VOC and U? NOx; no toxic standards.
If such vehicles are not being offered for sale in California the program is delayed
possibly until 2001. Purchase requirements increase to 70% in 3rd year.

In 1996,150,000 clean fuel cars are required to be sold in California; increasing to
300,000 per year by 1999. These “ars must meet a standard of 0.125 gpm VO C
Phase 2 begins in 2001 with cars meeting fleet-type standards. Other cities can
opt-in to program.

Reformulated Gasoline: Beginning in 1995 reformulated gasoline is required in the
9 worst ozone areas; minimum oxygen content (2.0%), benzene (1.0%), arcmatics
(25%), VOCs and toxics reductions (15%, up to 20-25% in 2000). Cities can opt-in.

Oxvfuels:Beginning in 1992, gas in 41 CO areas must have 2,7% oxygen level in
winter months.

Urban Buses: Delays diesel particulate standard from. 1991 to 1993. Beginning in
1994 all buses must meet a PM standard of 0.05 g/hphr (ifnot feasible EPA will
set at 0.07). Based on performance EPA may implement a low polluting bus
program in larger cities.

Refueling: After consultation with DO T on safety issues, EPA required to
promulgate onboard controls. Stage Il requirements vary by classification.

Volatility: 9 psi in most of the country beginning 1992; EPA can set lower levels in
warmer areas, but cannot require any standard below 9 psi in attainment areas.

Desulfurization: Diesel fuel highway use limited to 0.05% sulfur by weight

Air Toxics: Based on a study of mobile source-related toxics, EPA will regulate, at a
minimum, emissions of benzene and formaldehyde.

Non-road Engines: Based on a study, EPA may regulate any category of non-road
engines that contribute to urban air pollution. At a minimum, EPA must control
locomotive emissions.

Lead in Gasoline; As of January 1, 1996, lead banned from use in motor vehicle
fuel.



Title 111 - Air Toxics

List of Pollutants and Source Cntegories: Law lists 189 hazardous air pollutants.
One year after enactment EPA lists source categories (industries) which emit one or
more of the 189 pollutants. In 2 years, EPA must publish a schedule for regulation
of the listed source categories.

Maximum Achievable Control Technology (MACT): MACT regulations are
emission standards based on the best demonstrated control technology and
practices in the regulated industry. M A CT for existing sources must be as stringent
as the average control efficien<y or the best controlled 12% of similar sources
excluding sources which have achieved the LAER within 18 months prior to
proposal or 30 months prior to promulgation. MACT for new sources must be as
stringent as the best controlled similar source. For all listed m*jor point sources,
EPA must promulgate MACT standards - 40 source categories plus coke ovens
within 2 years and 25% of the remainder of the list within 4 years. An additional
25% in 7 years and the final 50% in 10 years.

Residual Risk: Eight years after MAC T standards are established (except for those
established 2 years after enactment), standards to protect against the residual
health and environmental risks remaining must be promulgated, ifnecessary. The
standards would be triggered ifmore than one source in a category exceeds a
maximum individual risk of cancer of 1 in 1 million. These residual risk
regulations would be based on current CAA language that specifies that standards
must achieve an "ample margin of safety".

Accidental Releases: Standards to prevent against accidental release of toxic
chemicals are required. EPA must establish a list of at least 100 chemicals and
threshold quantities. All facilities with these chemicals on site in excess of the
threshold quantities would be subject to the regulations which would include hazard
assessments and risk management plans. An independent chemical safety board is
established to investigate m~jor accidents, conduct research, and promulgate
regulations for accidental release reporting.

Other Issues: A study of area source emissions and a strategy to reduce the cancer
incidence from these emissions by 75% is required. Regulation of source categories
accounting for 90% of the emissions of the 30 most hazardous area source
pollutants. Coke ovens can receive an extension of the residual risk standards until
2020 in exchange for compliance with stringent emission standards. Air toxics
regulations of utilities will be based on the results of toxic emissions studies. A
study of deposition to the Great Lakes, Lake Champlain, Chesapeake Bay and
coastal waters will determine whether additional regulation is needed. Regulations
are required for all types of municipal waste combustors and an exclusion for
facilities which bum 30% or less municipal waste.



Title 1V - Acid Rain

SQ2 Reduction:A 10 million ton reduction from 1980 levels, primarily from utility
sources. Caps annual utility SO2 emissions at approximately 8.9 million tons by

2000.

Allowances: S02 reductions are met through an innovative market-based system.
Affected sources/are allocated allowances based on required emission reductions
and past energy use.” An allowance is.worth one ton of SO02 and it is fully
marketable. Sources most hold allowances equal to their level of emissions or face
a $2000/excess ton penalty and a requirement to offset excess tons in future years.
EPA will also hold special sales and auctions of allowances.

Phase I: S02 emission reductions are achieved in two phases. Phase | allowances
are allocated to large units of 10024 W or greater that emit more than 2.5
Ib/mmbtu in an amount equal to 3 Ib/mmBtu x their 1985-87 energy usage
(baseline). Phase | must be met by 1995 but units that install certain control
technologies may postpone compliance until 1997, and may be eligible for bonus
allowances. Units in Illinois, Indiana or Ohio are allotted a pro rata share of an
additional 200,000 allowances annually during Phase I.

Phase Il: Phase begins in 2090. All utility units greater than 25 M W that emit
at a rate above I Ibs/MMBtu will be allocated allowances at that rate x their
baseline fuel consumption. Cleaner plants generally will be provided with 20%
more allowances than would have been received based on their baseline
consumption. 50,000 bonus allowances are allocated to plants in 10 midwestenm
states that make reductions in Phase L.

NOX: Utility NOx reductions will help to achieve a 2 million ton reduction from
1980 levels. Reductions will be accomplished through required EPA performance
standards for certain existing boilers in Phase I, and others in Phase Il. EPA will
develop a revised NOx NSPS for utility boilers.

Repowering: Units repowering with qualifying Clean Coal Technologies receive a 4
year extension for Phase Il compliance. Such units may be exempt from New Source
Review requirements and New Source Performance Standards.

Energy Conservation & Renewable Energy; These projects may be allocated a
portion of up to 300,000 incentive allowances.

Clean Coal Technologies fCCT): Certain CCT demonstration projects may be
exempt from NSPS, NSR, and Title I nonattainment requirements.

Monitoring: Requires continuous emission monitors or an equivalent for S02 and
N O X and also requires opacity and flow monitors.



Title V - Operating Permits

Within 3 years of enactment. States must develop operating permit programs. EPA
reviews for approval based on regulatoiy guidelines EP A issues within one year of
enactment.

Permits will apply to mgjor sources covered under Title I, as well as sources
covered by other titles of the Act.

All sources subject to the program must submit permit applications to the state
within 1 year of the effective date-(i.e., date of EP A approval) of the state program.
The state must establish a schedule for acting on initial permit applications which
assures that at least a third of these submitted applications will be acted upon
annually for 3 years.

The state must Issue permits for a term of up to five years. Permits must include
all Clean Air Act requirements applicable to the source. They must also include a
schedule of compliance and applicable monitoring and reporting requirements.

Sources must pay permit fees to cover the costs of the permitting program.

EPA must veto a permit if it does not comply with any applicable Clean Air Act
requirements.

The public may sue to compel EPA to perform nondiscretionaiy duty ifEPA fails to
veto a permit that does not comply with the Act. Such cases are reviewable in the
Federal Court of Appeals.

Once issued, the permit replaces the otherwise applicable requirements specifically
identified in the permit, but EPA may require that the permit be reopened for
cause. A permit with a term of 3 or more years must be reopened ifnew
requirements applicable to the source are promulgated.

EPA may impose sanctions ifa state fails to resubmit an approvable permit
program after EPA has determined the initial submittal is deficient.



Title VI - Stratospheric Ozone & Global Climate Protection

Listing: EPA must list specified ozone depleting substances with their
ozone-depletion potential, chlorine/bromine loadings, atmospheric lifetimes and
global wanning potentials within 60 days after enactment. EPA to add to list at
least every 3 years substances meeting specified criteria.

Phase-ont: Pha&sout dates are similar to Montreal Protocol for Class 1 (2000 for
CFC, halon and carbon tetrachloride;. 2002 for methyl chloroform), but with more
stringent interim reductions. Oass Il (HCFC) substances phased out by 2030.
Regulations for Class I required within 10 months, Class Il by 12/31/99.

Exchange: Requires a net environmental benefit from trades of allowances to
produce controlled substances. Regulations required within 10 months after
enactment.

Recvcling/Use Limits: Restricts use and emissions to LAER, requires maximunm
recycling and safe disposal for CFC refrigerants within 2 years, all other class I and
Il substances within 4 years. Illegal to vent class | or |l refrigerants after 7/1/92.
Prohibition on venting any environmentally harmful substitute refrigerant after 5
years.

Mobile Air Conditioners: Mandatory recycling after 1/1/92. Certification of
equipment and personnel. Ban on small containers (except certified personnel).

Nonessential Products. Bans nonessential products that result in releases of class |
substances within 2 years. Beginning 1994, ban use of class Il snbstances in
aerosols and non-insulating foams, with exemptions for flammability and safety.
Regulation 1 year after enactment, effective after 2 years.

Labeling.Mandatory warning labels on all containers of products made with and
containing class I or class Il substances (depending, in some cases, on availability
of safe alternatives). Regulations required within 18 months after enactment,
effective 30 months after. In case of labeling; requirements applicable to containers
of Class I and Il substances and to products containing Class | substances. All
products must be labeled by 2015.

Safe Alternatives. Requires prior notice of sale of new and existing chemicals for
significant new use as substitute. EPA to publish list of safe and unsafe uses of
substitutes for Class I and 1l as identified. Gives authority to restrict the use of
unsafe substitutes. Rules required within 2 years after enactment.

Procurement. Requires all Federal Agencies to amend their procurement regulations
to maximize the use of safe alternatives for Class I and Il substances. Regulations
required within 18 months after enactment, effective 30 months after.

Methane.EPA to publish 5 reports to Congress within 2 years, and 1 follow-up
report within 4 years.



Title VIl - Enforcement

Enhances Enforceability:Makes the CAA more easily enforceable and consistent
with recent environmental statutes, like the Clean Water Act and the Resource
Conservation and Recovery Act. A broad array of new enforcement authorities, from
"traffic tickets”™o criminal felonies, are provided to better match the penalty to the
severity of the violation. However, some changes also limit enforcement in new ways.

Violations: Criminal violations are upgraded from misdemeanors to felonies,
consistent with other environmental statutes.

New Criminal Sanctions: Will be added for knowing endangerment and negligent
endangerment in connection with air toxics.

Penalties: EPA may issue administrative penalty orders up to $200,000 and field
citations for minor violations up to $5,000, rather than taking every violation to
court. EPA may issue administrative subpoenas. Sources may challenge
assessments in administrative hearings and District Court.

Scope: Duration and scope of emergency orders are expanded. Authority to issue
administrative compliance orders to sources is expanded to authorize schedules of
up to 1 year.

Restrictions: Definitions of the terms "operator” and "person™, which immunize
many potential violators from enforcement, are restricted.

Citizen suit: Provisions are revised to allow courts to assess penalties as well as
epjoin violations. The money will go to a special U.S. Treasury fund. Money may be
designated for air compliance activities, or mitigation projects. District Courts are
given jurisdiction over suits against EPA for unreasonable delay. -

Oversight: Effective federal oversight of citizen suits is provided through additional
notification requirements.

Punishment:The ability to prove and adequately punish ongoing and recurring
violations is strengthened because the burden of proof is on the defendant for the
purpose of determining penalty liability once the government shows that a violation
has occurred. Once a violation has been proven, any credible evidence is admissible
to show that the violation continued.

Contractors: Lasting authority (by which violators are barred from receiving
government contracts, grants and loans) is revised so that all criminal convictions
result in debarment. EPA is not explicitly allowed to use contractors for inspection
purposes.



Title VTII - Miscellaneous Provisions

Outer Continental Shelf (CCS):Program to control air pollution from sources on
the Outer Continental Shelf. Sources within 25 miles of shore required to meet the
same standards as onshore areas. Exemptions possible if the Administrator finds
that compliance is technologically infeasible or will cause an unreasonable threat to
health and safety. States adjacent to 0CS sources may implement and enforce
requirements ifapproved by the Administrator. Within 3 years of enactment the
Secretary of the Interior will conduct a study of areas adjacent to Texas, Louisiana,
Mississippi and Alabama, examining the impacts of emissions from Outer
Continental Shelf activities.

Establishment of program to monitor and improve air quality in regions along the
border between the United States and Mexico:Program effective through July 1,
1995. Monitoring conducted to determine the sources of pollutants for which
NAAQS have been established. The information will be used to aid in the process
of attainment for sources out of compliances with the NAAQS. The Administrator
can negotiate with Mexican representatives to reduce the level of airborne
pollutants and achieve NAAQS in regions along the U.S./Mexico border. Each year
the Administrator will give an annual report to Congress concerning the status of
the program and the progress of reaching attainment in border regions.

Visibility: Each year, for 5 years, $ 8 million will be allocated to conduct studies
which will identify and evaluate sources and source regions of both visibility
impairiuent and Class | regions. Research includes expansion of monitoring in
Class | areas, assessment of sources affecting visibility, adaptation of regional air
quality models and studies of atmospheric chemistiy and physics pertaining to
visibility. 24 months after enactment, Administrator will conduct an assessment of
how the Clean Air Act Amendments are affecting Class | areas. The Administrator
can establish Visibility Transport Regions if two or more affected states petition the
Administrator that the interstate transport of air pollutants is negatively affecting
visibility in Class | areas. In copjunction with the transport region, a commission
shall be designated. The Commission will evaluate data, studies and information
pertaining to adverse impacts on visibility. Based on the evaluation, action may be
taken to remedy any negative impacts. The Administrator shall establish a Grand
Canyon Visibility IYansport Commission within 12 months of enactment.

International Border Areas: Provides that an implementation plan or revision shall
be approved by the Administrator ifit meets all of the Act 3 requirements except
attainment of NAAQS because of emissions emanating from outside the United
States. States that can prove that they cannot meet ozone, CO or PM-10
attainment levels by the applicable deadline because of emissions from outside of

the U.S. shall not be penalized.

Other Key Provisions: - Grants For Support of Air Pollution Planning and Control
Programs, Section 808 - Renewable energy and energy Conservation incentives and
Section 817 -The Role of Secondary Standards.



Title IX - Clean Air Research

Monitoring and modeling: Research calls for improved methods and techniques for
measuring individual air pollutants and complex mixtures, and for addressing
urban and regional ozone. Maintenance of a national monitoring network to assess
the status and trends of air emissions, deposition, air quality, surface water quality,
forest conditions, and visibility is required.

Health effect; EP A will study the short and long-term health effects associated with
exposure to air pollutants and develop methods to assess risks from these
pollutants. An interagency task force, led by EPA, will coordinate the research.

EPA isrequired to prepare environmental health assessments for all listed
hazardous air pollutants.

Ecosystem: Studies for improving our understanding of ecosystem effects from
individual and multiple air pollutants, including the effects of air pollution on
water quality, forests, biological diversity, and other terrestrial and aquatic systems
exposed to air pollutants.

Accidental Releases: Research calls for improvements in predictive models and
response technology for accidental releases of dense gases. EPA will oversee the
research using the Department of Energy 3 Liquefied Gaseous Fuels Spill Test
Facility for the experimental work.

Pollution Prevention and Emissions Control: Research is required to develop
technologies and strategies for air pollution prevention from stationary and area
sources.

Acid Precipitation Research Program: Continuation of research by an intra-agency
task force. Itwill review the status of research activities conducted to date and
submit to Congress a revised plan that identifies key research gaps and establishes
a program to address current and future research priorities. EPA is required to
sponsor specialized acid deposition studies and to have the results of its research
efforts included in Task Force reports.

Clean alternative fuels: Research directs EP A to identify, characterize and predict

air emissions and other potential environmental effects associated with alternative

fuels. EPA is required to determine the risks and benefits to human health and the
environment relative to those from gasoline.

Other Studies: Coordinate research with appropriate Federal agencies. Study of
control technologies used in other industrialized countries. A six million dollar
research effort on the effects of acid deposition on waters in the Adirondack region.



Title XI - Clean Air Employment Transition Assistance

Job Partnership Training Act (TTPA): Amends Title Ill of the Job Partnership
Training Act. An additional $50 million per year for 1991-1995 allocated to JTPA
Title 11l to assist dislocated workers, the majority ofwho will likely be high sulfur
coal miners, dislocated because of implementation of the acid rain title.

Funding: Ninety-five percent of the funding will go to the worker assistance
programs and the remaining five percent will be used to administer the title. The
Department of Labor will administer the program. Regulations must be developed
within 180 days of the bill 3 passage.

Benefits: In addition to the benefits currently available to dislocated workers
through JTPA Title 111, people will be able to receive job search allowances,
relocation assistance, needs related payments and extended monetary assistance.
Extended monetary assistance will be available to dislocated workers who have
exhausted their unemployment insurance benefits as long as their are in qualified
training or educational programs.

Difference from Current Program: Currently, JTPA Title Ill can provide the
benefits mentioned above. But, because of constraints in the way the program is
operated, these benefits are not provided frequently. Title XI ensures that
dislocated workers, ifeligible, receive benefits.

The intent for providing further monetary assistance, in the form of needs
related payments, is so that workers, who are adjusting to a career change
and are enrolled in training or educational programs that exceed the period
of time for which they receive Unemployment Insurance (Ul), are able to
complete training or education with further monetary assistance.

Eligibility: Payments will be awarded to a dislocated worker, ifhe is enrolled in
training or an educational program, and either he or a member of his family has an
income level below the state poverty income level. Payments will be equivalent to
either the amount a person was receiving from their Ul, or enough so as to bring
the person up to the poverty level.
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Acid Deposition ("?.cicl Doin""). -- A complex chemical and
atmospheric- phenomenon that occurs when emissions of sulfur and
nitrogen compounds and other substances are transformed by chemical
processes in the atmosphere, often far from the original sources,

and then deposited on earth in either a wet or dry form. The wet
forms, popularly called ™"acid rain,” can fall as rain, snow, or
fog. The dry forms are acidic gases or particulates.

aful? L. «*
Air Toxics. — Any air pollutant for which a national ambient air

qguality standard (NAAQS) does not exist (i.e. excluding ozone,
carbon monoxide, PM-10, sulfur dioxide, nitrogen dioxide) that may
reasonably be anticipated to cause cancer, developmental effects,
reproductive dysfunctions, neurological disorders, heritable gene
mutations or other serious or irreversible chronic or acute health

effects in humans.

Aromatics. — A type of hydrocarbon, such as benzene or toluene,
added to gasoline in order to increase octane. Some aromatics are

toxic.

Attainment Area. — An area considered to have air quality as good
as or better than the National Ambient Air Quality Standards as
defined in the Clean Air Act. An area may be an attainment area

for one pollutant and a non-attainment area for others.

Best Available Control Measure (BACK)e — A term used in the House
bill referring to the "best"™ measures (according to EPA guidance)
for controlling small or dispersed sources of particulate matter,
such as roadway dust, woodstoves, and open burning.

carbon Monoxide (CO). — A colorless, odorless gas which is toxic
because of its tendency to reduce the oxygen-carrying capacity of
the blood.

Clean Coal Technology. — Any technology not in widespread use as
of the date of enactment of the Clean Air Act amendments which w ill
achieve significant reductions in pollutants associated with the

burning of coal

Clean Fuels. — Blends and/or substitutes for gasoline fuels

These include <compressed natural gas, methanol, ethanol, and
others.

Coke oven. — An industrial process which converts coal into coke,

which is one of the basic materials used in blast furnaces for the
conversion of iron ore into iron.

Cold Temperature CO. — A standard for automobile emissions of
carbon monoxide (CO) to be met at a low temperature (i.e., 20
degrees F.). Conventional catalytic converters are less efficient

upon start-up at low temperatures



Control Techniques Guideline (CTG). — Guidance documents 1issued
by EPA which define reasonably available control technology (RACT)
to be applied to existing facilities that emit certain threshold
quantities of air pollutants; they contain information both on the
economic and technological feasibility of available techniques.

CFCs (Chlorofluorocarbona). — A family of inert, nontoxic, and
easily-liquefied chemicals used in refrigeration, air conditioning,
packaging, insulation, or as solvents or aerosol propellants.

Because CFCs are not destroyed in the lower atmosphere they drift
into the wupper atmosphere where the <chlorine is released and
destroys ozone.

CFC-12« — A chlorofluorocarbon with a trademark name of Freon,
commonly used in refrigeration and automobile air conditioning.

Emission Control Diagnostics. — Computerized devices placed on
vehicles to detect malfunction of emissions controls and notify the
owner of the need for repair.

Enhanced Inspection & Maintenance (Enhanced IfcH). — An improved
automobile inspection and maintenance program that includes, as a
minimum, increases in coverage of vehicle types and model years,
tighter stringency of inspections and improved management practices

to ensure more effectiveness. This may also include annual,
computerized, or centralized inspections; under-the-hood
inspections to detect tampering with pollution control equipment?
and increased repair waiver cost. The purpose of Enhanced ISM is

to 2 luce automobile emissions by assuring that cars are running
prop” rly.

Federal Implementation Plan (?XP). — Under current law, a
federally implemented plan to achieve attainment of an air quality
standard, used when a State is unable to develop an adequate plan.
Under the Senate bill, a plan containing control measures developed
and promulgated by EPA in order to fill gaps in a State
Implementation Plan (SIP).

Gasoline Volatility. — The property of gasoline whereby it
gevaporates into a vapor. Gasoline volatility is measured in pounds
per square inch (psi), with a higher number reflecting more
gasoline evaporation. Gasoline wvapor is a wvolatile organic
compound (VOC).

Halons. — A family of compounds <containing bromine wused in
fighting fires, whose breakdown in the atmosphere depletes
stratospheric ozone,

HCFCs. — Chlorofluorocarbons that have bheen chemically altered by
the additi'-" f hydrogen, and which are significantly less damaging
to stratos”™ ,ric ozone than other CFCs.



inspection t Maintenance (l&M). — a program providing for periodic
inspections-of motor vehicles to ensure that emissions of specified
pollutants are not exceeding established Ilimitations.

Low NOx Burners. — One of several combustion technologies used to
reduce emissions of NOx.

Maximum Achievable Control Technology (MACT). — Emissions
limitations based on the best demonstrated control technology or
practices in similar sources to be applied to major sources
emitting one or more of the listed toxic pollutants.

Montreal Protocol. — An international environmental agreement to
control chemicals that deplete the ozone layer. The protocol,
which was renegotiated in June 1990, calls for a phase-out of CFCs,
halons, and carbon tetrachloride by the year 2000, a phase-out of
chloroform by 2005, and provides financial assistance to help
developing countries make the transition from ozone-depleting
substances.

NOx (Nitrogen Oxides). -- Chemical compounds containing nitrogen
and oxygen; reacts with wvolatile organic compounds, in the
presence of heat and sunlight to form ozone. It is also a major
precursor to acid rain. Nationwide, approximately 45 percent of

NOx emissions come from mobile sources, 35 percent from electric
utilities, and 15 percent from industrial fuel combustion.

Onboard Controls. — Devices placed on vehicles to capture gasoline
vapor during refueling and then route the vapors to the engine when
the vehicle is started so that they can be efficiently burned.

Oxygenatsd Fuels. — Gasoline which has been blended with alcohols
or ethers that contain oxygen in order to reduce carbon monoxide
and other emissions.

Ozone. — A compound consisting of three oxygen atoms, that is the
primary constituent of smog. It is formed through <chemical
reactions in the atmosphere involving volatile organic compounds,
nitrogen oxides, and sunlight,. Ozone can initiate damage to the
lungs as well as damage to trees, crops, and materials. There is
a natural layer of ozone in the upper atmosphere which shields the
earth from harmful ultraviolet radiation.

PM-10. — A new standard for measuring the amount of solid or
liguid matter suspended in the atmosphere ("particulate matter").
Refers to the amount of particulate matter over 10 micrometers in
diameter. The smaller PFi-10 particles penetrate to the deeper
portions of the lung, affecting sensitive population groups such
as children and people with respiratory diseases.



Reasonably Available Control Measures (RACK). — A broadly defined
term referring to technologies and other measures that can be used
to control pollution; includes Reasonably Available Control
Technology and other measures. In the case of PM-10, it refers to
approaches for controlling small or dispersed source categories
such as road dust, woodstoves, and open burning.

Reasonably Available Control Technology (RACT). — An emission
limitation on existing sources in non-attainment areas, defined by
EPA in a Control Techniqgues Guideline (CTG) and adopted and
implemented by States.

Reformulated Gasoline. — Gasoline with a different composition
from conventional gasoline (e.g., lower aromatics content) and that
results in the production of lower levels of air pollutants.

Repowering. — The replacement of an existing coal-fired boiler
with one or more clean coal technologies, in order to achieve
significantly greater emission reduction relative to the

performance of technology in widespread use as of the enactment of
the Clean Air Act amendments.

Residual Risk. — The quantity of health risk remaining after
application of the MACT (Maximum Achievable Control Technology).

Sanctions. — Actions taken against a State or local government by
the Federal government for failure to plan or to implement a SIP.
Examples include withholding of highway funds and a ban on
construction of new sources.

stage Il Controls. — Systems placed on service station gasoline
pumps to control and capture gasoline vapors during automobile
refueling.

State Implementation Plan (SIP)- — Documents prepared by states,
and submitted to EPA for approval, which identifies actions and
programs to be undertaken by the State and its subdivisions to
implement their responsibilities under the Clean Air Act.

sulfur Dioxide (802). — A heavy, pungent, colorless air pollutant
formed primarily by the combustion of fossil fuels. It is a
respiratory irritant, especially for asthmatics and is the major
precursor to the formation of acid rain

Transportation Control Measures (TCMs)., — Steps taken by a
locality to adjust traffic patterns (e.g., bus lanes, right turn
on red) or reduce vehicle use (ridesharing, high-occupancy vehicle
lanes) to reduce vehicular emissions of air pollutants.

Vehicle Miles Travelled (VMT). — A measure of both the volume and
extent of motor vehicle operation; the total number of vehicle
miles travelled within a specified geographical area (whether the
entire country or a smaller area) over a given period of time.



Volatile organic compounds (VOCs). — A group of chemicals that
react in the atmosphere with nitrogen oxides in the presence of

heat and sunlight to form ozone; does not include methane and
other compounds determined by EPA to have negligible photochemical
reactivity. Examples of VOCs include gasoline fumes and oil-based

paints.
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LEGISLATIVE CHRONOLOGY OF EVENTS - CLEAN AIR ACT AMENDMENTS

0 JUNE 12,1589 — President Bosh announces the Administration 3 clean air proposal
which comprehensively addresses three areas of environmental concern; acid
deposition, toxic air pollution, and urban air quality

0 JULY 21,1989 - the legislative language interpreting the President 3 proposal is
submitted to Congress

0 JULY 27, 1989 - the Administration3 bill is introduced by House Energy and
Commerce Committee Chairman John Dingell (D-MI) as HR. 3030 with 146
cosponsors (eventually 166); the measure is subsequently referred to the Energy and
Commerce Committee

0 AUGUST 3,1989 - the Administration 3 bill is introduced in the Senate by Senator
John Chafee (R-RI) as S. 1490 with 24 cosponsors (eventually 25); the measure is
subsequently referred to the Senate Environment and Public Works Committee

0 SEPTEMBER 13, 1989 — Health and Environment Subcommittee of the House
Energy and Commerce Committee holds first of 11 mark-ups on H.R. 3030 that
continue through October 11,1989

0 OCTOBER 11,1989 - Health and Environment Subcommittee ofHouse Energy and
Commerce held their final mark-up of the Administration 3 bill (HR. 3030); the
measure, as amended, is sent to full Committee by a 21 - 0 vote

0 OCTOBER 26, 1989 - Environmental Protection Subcommittee of Senate
Environment and Pnblic Works begins process of marking-up clean air legislation

0 NOVEMBER 14, 1989 - Environmental Protection Subcommittee of Senate
Environment and Public Works votes to include an Acid Rain titlewhich is based
on the Administration 3 original proposal; the Subcommittee had no further action
on S. 1630

0 NOVEMBER 16,1989 — Senate Environment and Public Works votes out a Clean
Air bill (S. 1630) by a 15 - 1 margin

0 JANUARY 23,1990 — Floor debate begins in the U.S. Senate

0 FEBRUARY 1, 1990 - a group of bipartisan Senators begin meeting with
Administration officials in a month-long, closed door negotiation session on
amendments to S. 1630; during which, Senate floor debate is put on hold

0 MARCH 5, 1990 - Senator George Mitchell announces agreement with the
Administration on several key aspects of clean air; this measure is the product of
the Administration and bipartisan Senate negotiations during February and served
as the vehicle for Senate floor deliberation (itwould eventually become S. 1630)

0 MARCH 14, 1990 - Energy and Power Subcommittee of House Energy and
Commerce reports HR 3030 out to full committee; the Subcommittee had
jurisdiction over the alternative fuels and acid rain provisions in the bill, but the
Chairman decided not to mark-up / amend ther measure



MARCH 14, 1%— House Committee on Energy and Commerce begins public
mark-up of H.R. 3030

APRIL 3,1590 - the Senate votes out the Clean Air Act Amendments of 1990; the
measure was passed by a voteof89 -1L The following Senators voted against final
passage of the bill: Byrd, Rockefeller, Simon, Dixon, McClure, Symms, Gam, Glenn,
Helms, NicHes, and Wallop.

MAY 17,1990 _r*-Housc Committee on Energy and Commerce reports H.R. 3030 out
of committee by a vote 0f42 - 1; the measure then moved to the entire House of
Representatives

MAY 17,1990 - House Committee on Public Works and Transportaton and the
House Committee on Ways and Means were given sequential referral of certain
aspects of HJR. 3030; both committees report the bill out on May 21,15190

MAY 17,1990 - House Committee on Ways and Means receives sequential! referral ofH_R.
3030 for a period ending no later than May 21,1990

MAY 23,1590 - theHouse of Representatives votes to pass a new Clean Air Act by a vote
of401-21

JUNE 6,1990 — the Senate announces their conferees for the Clean Air Act Amendments
of 1990, they are as follows: Senators Quentin Burdick (D-ND), Daniel Patrick Moynihan
(D-NY), George Mitchell (D-ME), Max Baucus (D-MT), John Chafee (R-RI), Alan Simpson
(R-WY), David Durenberger (R-MN) as well as Lloyd Bentsen (D-TX) and Bob Packwood
(R-0R) of the Finance Committee for the fee-related provisions only, all other conferees
are Senate Environment and Public Works Committee members

JUNE 28,1990 - theHouse of Representatives announces their conferees for the Clean Air
ActAmendments 0f1990 - the listincludes 138 House Members overall with representation
from seven committees, the sixcommittees other than the Energy and Commerce will have

jurisdiction over their individual areas

July 13,1990 - House and Senate Clean Air Conferees hold their first joint conference.
During the first session, the conferees selected Senator Max Baucus (D-MT) as the

Conference Chairman

October 22,1990 - House and Senate Clean Air Conferees reach final agreement on Clean
Air reauthorization and thcs conclude conference negotiations

October 26, 1990 — The House of Representatives considers the conference report and
passes the measure with a 401 - 25 i~U eall vote

October 27, 19%— The Senate considers tu conference report and passes the measure with
an 89 - 10 roll call vote

November 13,1990 — S. 1630, The Clean Air Act Amendments of 1990," is submitted to
the President

November 15, 1990 - The President signs the Clean Air Act Amendments



CLEAN AIR ACT
Talking Points- 11/15/90

What does it do?

Reauthorizes and re-energizes efforts to achieve and
maintain healthy air quality in our cities.

How?
Work for all levels of government, 1industry and individuals.
Federal
= Strong controls on power plants, automobiles.
= Set standards, deadlines, develop guidelines.
=Provide monetary and technical assistance.
= Sanctions and Federal plans i1f state/locals fail.

=\lon"t guarantee achievement of healthy air quality
(State/local role essential).

State and local government

=Tailor programs and add measures necessary to
accomodate their unique situations.

o Develop and enforce plans to achieve the air quality
goals.

Individuals

= In spite of improvements in pollution control
technology, growth is outstripping our ability to make
improvments in air quality.

= Much of the pollution remaining derives from us
collectively as individuals; 1in the way we use
automobiles and woodstoves, consume energy and use
products, and dispose of waste.

=We will be called upon to support new pollution
control programs and do our part to modify our behavior
somewhat to achieve the clean air goals.

=Take the less painful steps now to avoid the
need to take more drastic measures in the future to
avoild serious, growth-related air pollution problems.



SALIENT FEATURES OF THE CLEAN AIR ACT

Strikes at three major problems
= Urban air pollution
= Toxic air pollutants
=Acid rain
Five major themes
= FEarly actions to reduce pollution
= Steady progress toward healthy air quality
=Tailors stringency of programs to severity of problem
=Encourages cleaner fuels and innovative technology

= Uses market based approaches to allow flexibility in how
achieve emission reductions and air quality goals

Urban air pollution
Federal programs
=New car emission standards:
Reduce hydrocarbons by 35%
Reduce NOx by 60%
(40% of vehicles by 1994, 100% by 1998)
« Reformulated gas in 9 cities by 1995

15% lower VOC and toxics by 1995
20-25% lower by 2000

« Oxygenated fuels (2.7% 02) by 1992 in all CO areas
= 100,000 mile emission warranties

= (0n board diagnostics

=0n board vapor recovery by 1995 if safe per DOT

= Clean fuel busses by 1994

e« Sanctions and incentives



Air

Acid

State and local programs

To

R

« Continue and improve I/M

e Add stage Il vapor recovery programs at large service
stations

e Clean fueled fleet vehicles in serious ozone areas
e 4% per year emission reductions

e Adopt controls on point sources per national
guidelines

e Adopt additional control measures needed to attain
standards

(There is also a clean fuel vehicle pilot program for
California.)
xics
Addresses 189 toxic chemicals
250 source categories subject to regulation

Standards promulgated in 10 years (41 categories in 2
years

Standards require Maximum Achievable Control Technology

Tighter standards required 8 years after initial
promulgation if residual risk greater than 1-in 1

million
Controls on area sources such as dry cleaners

Provisions for preventing accidental releases

Chemical Safety Board investigates accidents
Facilities assess hazzards and prevention steps

New controls on municipal, commercial, hospital
incinerators
ain

Requires 10 million ton/year reduction in S02, 2 million
ton/year reduction in NOX

Federally operated allowance marketing system in Phase I,
State operated in Phase II



Permits
* Requires state operating permit programs and fees
e Fee minimum of $25 per ton of pollutant (except CO). Will
raise substantial revenues for state and local agencies

to carry out their air pollution control programs

e Compliance with permit is equivalent to compliance with
applicable provisions of the Clean Air Act.

Federal Enforcement

Allows use of administrative penalties

e Upgrades criminal penalties from misdemeanors to felonies
for knowing violations

» Allows field citations for minor violations

0

e Allows collection of penalties in citizen suits '

e Improves ability to use emergency orders for substantial

endangerment
Chronology

President Bush proposes administration bill June 12, 1989
Senate passes bill (89 - 11) April 3, 1990
House passes bill (401 - 21) May 23, 1990
Conference committee agreement July 13, 1990
Senate passes conference bill October 27, 1990

House passes conference bill
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MR. CHAIRMAN, MEMBERS OF THE COMMITTEE, MY NAME 19 RE8A JERREL,
AND | REPRESENT THE NATIONAL FEDERATION OF INDEPENDENT BUSINESS -

NFIB/ALASKA. | WOULD LIKE TO THANK YOU FOR THE OPPORTUNITY TO

COMMENT ON SB 3S3.

THERE ARE SEVERAL AREAS OF THE BILL WE ARE CONCERNED ABOUT AND

NEED TO BE AMENDED]j
- SECTIONS THAT GO BEYOND THE REQUIREMENTS OF THE CLEAN AIR ACT
AMENDMENTS OF 1990. THE SECTIONS THAT GIVE THEM ADDITIONAL
AUTHORITY TO: REGULATE MORE TYPES OF SOURCES* SET MORE

STRINGENT EMISSION STANDARDS} REGULATE MORE KINDS OF AIR
POLLUTANTS} AND, TO IMPOSE ADMINISTRATIVE PENALTIES.

- THE LANGUAGE THAT SAYS THEY "MAY" EXEMPT A SOURCE WHEN THE
FEDERAL ADMINISTRATOR HAS EXEMPTED A SOURCE (PAGE 3, LINE 2);
AND,

- THE SECTION THAT GIVES THEM AUTHORITY TO SET A SHORTER TIME
LIMIT THAN 12 MONTHS FOR APPLICATION DEADLINES (PAGE S, LINE
b); AND,

FINALLY, THE LANGUAGE FOR THE FEE STRUCTURE NEEDS TO BE CLEARLY
SPELLED OUT. HISTORICALLY, THE DEPARTMENT HA9 BEEN REGULATING
MOSTLY LARGE CORPORATIONS. BY THEIR OWN ESTIMATION, <£>00
SMALL BUSINESSES THAT HAVE NOT BEEN PREVIOUSLY REGULATED, SOON WILL
BE REGULATED. WHAT MAY SEEM LIKE A SMALL OR REASONABLE FEE TO THE
PERSONNEL AT THE DEPARTMENT, OR A LARGE CORPORATION COULD BE VERY
ONEROUS TO A SMALL BUSINESS OWNER. LANGUAGE NEEDS TO BE INCLUDED IN

THE BILL THAT STATES!

THE FEES ARE TO BE NO MORE THAN NECESSARY TO MEET THE
FEDERAL REQUIREMENTS FOR FUNDING OF THE PROGRAM.

ALSO, ON PAGE 29, LINE 15, LANGUAGE NEEDS TO BE ADDED THAT

STATES!

ANY REGULATIONS ADOPTED UNDER THIS CHAPTER SHALL NOT
BE MORE STRINGENT THAN FEDERAL LAW OR REGULATIONS.

THE STATES OF IDAHO HAS ADOPTED THIS LANGUAGE FOR FOR SHALLOW

INJECTION WELLS. THE STATE OF UTAH IN A 15 PAGE LAW HAS ADOPTED THE



SAME PRINCIPLE FDR RADIATION CONTROL, WATER POLLUTION CONTROL, SAFE
DRINKING6 WATER, AIR CONSERVATION, AND SOLID AND HAZARDOUS WASTE.
THIS LANGUAGE IS INCLUDED IN AN OKLAHOMA CLEAN AIR ACT NOW UNDER
CONSIDERATION, TWO BILLS ARE UNDER CONSIDERATION IN KENTUCKY THA
CONTAIN THIS LANGUAGE.

FOR SOME BACKGROUND INFORMATION: NFIB/ALASKA IS COMPRISED OF
3,292 SMALL AND INDEPENDENT BUSINESS OWNERS. THE LEGISLATIVE AGENDA
OF NFIB/ALASKA IS DETERMINED BY DUR BALLOT. THE BALLOT IS OUR
ANNUAL POLL OF OUR MEMBERSHIP ON A SERIES OF ISSUES DEEMED CRITICAL
TO SMALL BUSINESS. A MAJORITY VOTE, OF THE MEMBERS IN RESPONSE TO
THE POLL, SETS OUR POLICY AND POSITION ON LEGISLATIVE ISSUES.

THE FOLLOWING IS THE RESULT OF ONE OF THE QUESTIONS ON OUR 199i

POLLr

SHOULD LEGISLATION BE PASSED TO PROHIBIT THE DEPARTMENT
OF ENVIRONMENTAL CONSERVATION FROM IMPOSING ENVIRONMENTAL
STANDARDS AND LIMITATIONS THAT ARE STRICTER THAN FEDERAL

STANDARDS?

61. 1% YEC 33% NO 5.9y. UNDECIDED

THANK YOU FOR THE OPPORTUNITY TO TESTIFY ON THIS VERY IMPORTANT

BILL.



ARCO COMMENTS ON
Cfl HB 377 (RESOURCES)
ARCO Alaska, 1Ino. (ARCO) appreciates the opportunity to comment on
CS HD No. 377 - legislation principally designed to bring the state
air permitting laws 1into conformity with the requirements of the

Clean Air Act amendments of 1990.

We first acknowledge the substantial work which has gone into
constructing the conformity bill (and its companion measure
prepared by the administration - SB 383). However, we believe
these efforts are premature and should be postponed until EPA

issues its implementing regulations.

It is unfortunate that the federal EPA has failed to adopt
regulations in a timely fashion 1implementing the 1990 Air Act
changes. These federal regulations are an essential missing link
in defining what states are going to be required to do to comply
with the federal law. Many of the federal requirements cm be
parsed out from the statutory language itself, but many cannot.
The new act 1is exceedingly complex, and EPA"s regulations are

needed to flesh out many of the statutory requirements.

The initial deadline for submitting the new state permit progranm
changes, now November 1993, would seem to allow for waiting until

the federal regulations are promulgated before undertaking passage



ARCO Comments on HoU3# Bill No, 377
(CS - Resources 2/24/92)

March 4, 1992

Page 2

of new state law, This 1is particularly true where the existing
state permit program law is quite comprehensive and already meets

most of the requirements of the new federal law for major sources.

ARCO 1is not opposed to enactment of conforming legislation this
year if several important modifications are made. However, it
would seem more prudent to have in hand a comprehensive list of EPA
requirements before final enactment to avoid duplication of efforts

by the legislature, ADEC, and the regulated community.

IfT the legislation 1is not postponed, the following are several

changes we view as essential to CS HB 377:

1. AS 46.14.245 OBJECTION BY FEDERAL ADMINISTRATOR,
7). Subsection (a) would prohibit the issuance of a state air
operating permit until after federal objections are resolved. This
would delay the effective date of state permits (permits are now
effective upon 1issuance by ADEC) and could greatly prolong the

process for starting up new facilities.

The Clean Air Act expressly allows permits to become effective
during federal review. [(Section 505(b)(3)]- In the usual course

of events, permits issued by ADEC will be routinely approved by

(page
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EPA. However, because of the complexity and novelty of the air
rules, it is 1indeed possible that challenges to major source

permits will develop, including dilatory challenges instigated by

third parties.

When a competent regulatory agenry (ADEC) has fully reviewed the
permit application and issued a permit after opportunity for public
review and participation, it is reasonable to allow a source to go
ahead with a project, taking the risk that a successful challenge

may result in additional or different requirements.

Subsection (b) <cannot be governed by the State laws; petitions to
EPA to object to the permit are a matter solely of federal law.

Accordingly, subsection (b) should be removed.

2. AS 46.14.210 - EMISSION CONTROL PERMIT PROGRAM
REGULATIONS (page 5). These regulations are the heart of the new
state permit program. Unless they are 1issued promptly, emission
sources (ana ADEC) will have an impossible chore attempting to
comply with federal 1law and 1in piecing together practicable air
permits, ADEC should have a specified period of time to write
these regulations (we suggest 180 days). Further, the bill should

specify time limits for the application review and 1issuance
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processes defined in subsection (a)(3).

Section 46.14.225 would provide an 18-month deadline for 1issuance
of an operating permit after receipt of a complete application.
This 1is too long, especially given the 1increased resources that
should become available to the department from the new permit fees.
Furthermore, no limit is placed on the often protracted process of
determining when an application is "complete."1 The deadline should
be no longer than 60 days for the determination of whether an
application is complete and no longer than 180 days for 1issuance

after receipt of a complete application.

3. AS 46.14.260 DURATION OF OPERATING PERMITS, (page 9)
Subsection (b) provides that an existing permit is effective
pending 1issuance of a new permit if a timely and complete
application for renewal 1is filed. This section should be amended
to provide for the protection 1if a timely and substantially
complete application is filed, and to allow ADEC, in its
discretion, to waive the time limit requirement on a casa-by-case
basis. I thout flexibility, this requirement could have draconian
effects on an ongoing facility or business. Similar changes should

be made to Section 46.14.290, TIMELY AND COMPLETE APPLICATION AS A

SHIELD, to protect against the drastic effects of failing to comply
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with even minor and ministerial requirements or information

demands.

4. AS 46.14.830 ADMINISTRATIVE PENALTIES FOR AIR POLLUTION,
(pages 18-19) Federal law does not require the enactment of state
administrative penalties. Further, there is no compelling need to
set up an extra-judicial penalty requirement 1in which severe
penalties may be imposed without clear standards and without an
adequate judicial review of the penalty. The penalties would be
steep ($10,000 per day per offense matches those penalties which
may be judicially imposed). Moreover, judicial review would be
under the "any reasonable basis"™ standard which essentially
disables the court from a thorough discretionary review of the
penalty. Lastly, judicial review 1is available only after an
administrative hearing. If ADEC is to be given any "traffic
ticket”™ authority, it should be limited to much lower "per day" and

"total" amounts.

5. upset/malfunction regulation (for insertion into Section
(a) of AS 46.14.210) - Federal regulations contain express
recognition that unavoidable (i.e., not due to inadequate equipment
or operator error) upsets or malfunctions in process or control

equipment are not enforceable violations of law. See, for example,



ARCO Commonto on Houno Dill No. 377
(CS - Resourcoa 2/24/92)
March 4, 1992

Page 6
40 CFR 60.8(c). State law and regulations do not contain a similar
recognition. A provision should be added as 46.14.210(a)(8) as
follows:

(8.) an upset/malfunction regulation that excuses

violations of permits or other regulatory provisions 1in
the event such violations are caused by an unavoidable
upset or malfunction in process or control equipment or

during a 3tart up or shut down 1interval.

Again, ARCO appreciates this opportunity to comment on this broad
ranging legislation. The legislature must of course be responsive
to requirements that At modify law to meet new federal standards.
However, the vregulated community needs adequate time to fully
review the effect of the proposed legislation on all of 1its
operations. The legislature should then fully consider the impacts
of this legislation, particularly on those businesses not
previously subject to regulation under the Clean Air Act. ARCO
believes that the above changes, at a minimum, are essential if the

bill is to go forward.



SB-383/HB-377
SUMMARY OF SIGNIFICANT DIFFERENCES

Prepared by ADEC March 26, 1992

The identified changes enumerated belcw reflect the major differences between

SB 383 and HB 377. These changes are accomplished by the House Resources
Committee and also include changes embodied in a House Judiciary Committee work
draft discussed in a March 18, 1992, meeting. Many additional minor changes were
made that are shown as underlined in the March 18 House Judiciary Committee work

draft.

TITLE: Changes are to: 1) more succinctly describe the definition change for
hazardous substances, and 2) indicate that the bill will alter the inspection and
enforcement powers of the Department of Environmental Conservation.

Section 2: A new Section 2 is created that will add a new section, AS 14.09.030,
which encourages contractors that provide school bus transportation to procure
vehicles that use alternative fuels.

Section 3: A new Section 3 is created that will add a new section, AS 37.30.097,
which requires the Department cf Transportation and Public Facilities in some
locations of the state to procure new vehicles that are designed to use alternative
fuels.

Section 4:
AS 46.14.205 PERMIT APPLICABILITY

Several changes were made, including the title of the section. Most notable changes
were:

1) to require a construction permit for some existing facilities that emit hazardous
air pollutants when a facility undergoes a modification that causes a net
increase of those pollutants above a certain level;

2) require a construction permit for a facility that "reconstructsMan air pollution
source within the facility;



3) requires that if any facility must obtain a construction permit, that facility must
also obtain an operating permit under subsection (b); and

4) the definition of the term "potential to emit" was changed, as required by federal
law, to include "fugitive emissions" (those emissions that generally are not
released from an exhaust stack or vent) in the calculation of potential to emit
except where specifically exempted.

AS 46.14.215 STATE PLAN

The title was changed to add state policy with associated language changes to
indicate the state policy.

AS 46.14.222 COMPLETENESS DETERMINATION

This new section was introduced to the House Judiciary Committee on March 18,
1992. The purpose would be to define the time period in which the department would
evaluate a permit applicatior. Such a provision would assist permit applicants in
knowing when, as well as how, to effect the "Application as a Shield" provision of

AS 46.14.292

AS 46.14.225 ADMINISTRATIVE ACTIONS REGARDING PERMITS

Subsection (a)(2) was changed to reflect that operating permits are to be issued within
12 months rather than 18 months after a complete application is received.

AS 46.14.250 PAYMENT OF FEES AND FEE STRUCTURE

Some language additions were made to subsection (b) to restrict the collection of
excess monies, and a major addition was made to subsection (c) to require DEC to
conduct a periodic evaluation of the fee structure.

AS 46.14.255 PENALTY AND INTEREST FOR NONPAYMENT

Language has been changed to reflect a maximum penalty of 5 percent per month,
not to exceed 25 percent total, rather than a 50 percent penalty.



AS 46.14.270 REOPENING OF PERMITS

A language change was made in subsection (b) that would require, rather than enable,
the department to treat a permit reopening as a renewal if the procedural requirements
are met.

AS 46.14.275 TERMINATION, MODIFICATION, AMENDMENT, OR REVOCATION
AND REISSUANCE OF PERMITS

Several changes were accomplished here; however, due to some drafting errors, they
have not all been adopted by the House Judiciary Committee. Basically, the section
was broken into two subsections. Subsection (a) would now address criteria upon
which a permit could be terminated, modified, amended, or revoked and reissued. A
new subsection (b) would set criteria for only modifying, amending, or revoking and
reissuing permits. Also, the failure of an owner or operator to pay a fee or penalty
would no longer be a basis for any action under this section, but would be a basis for
the department to deny renewal of a permit.

AS 46.14.410 SCOPE OF PROGRAM (SMALL BUSINESS ASSISTANCE PROGRAM)

By adding a definition of "person” in section 900 and including local governments and
other state entities in that definition, the small business assistance program can be
extended to those entities, thereby expanding the assistance to a greater number of
affected parties. However, federal law prohibits the use of permit fee monies to
accomplish that additional assistance to those entities included in the larger meaning
of person. If the assistance were to be provided to entities now included, general fund

monies would be required.

AS 46.14.430 COMPLIANCE ADVISORY PANEL

This section was rewritten to change the focus from a panel that is appointed by the
Governor based upon submission of candidate names from the Legislature to a panel
that is composed of individual appointments, some of which are made by the
Governor and some by the Legislature, as enumerated in the Clean Air Act.

AS 46.14.510 CONFIDENTIALITY OF RECORDS

Subsection (2)(B) has been deleted because it is in conflict with the public disclosure
requirements of the Clean Air Act. Alternatively, the same objective can be achieved if
a company secures copyright protection for ambient air quality and meteorological
data, or qualifies the data as trade secret.
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cs FOR HOUSE BILL NO. 377 ( )

o IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:

Referred:

Sponsor™); REPRESENTATIVES MOYER, Boyer, Brovm, Fiakebtdn, BDavis, Koponen

A BILL
FOR AN ACT ENTITLED
"An Act relating to air quality control and the prevention, abatement, and control of air
pollution; relating to civil and criminal penalties, damages, and other remedies for air
quality control violations; clarifying the definition of ‘hazardous substance* to include
releases and threatened releases to the atmosphere; amending the lien provisions relating
to the oil and hazardous substance release response fund; relating to inspection and
enforcement POWErS 0f the Department of Environmental Conservation: and providing for

an effective dat®."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSES. j(a). The primary purpose of this Act is to bring the state into compliance
with the 1990 amendments to the federal Clean Air Act codified at 42 U.S.C 7401 - 767ig. Changes
in state law are necessary to allow the state to continue to have primary management of air quality in
the state and to retain federal approval of the state’s air quality control program in order to ensure the

continued receipt of federal highway and air pollution control money. The federal Environmental

- CSHB 377( )
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Protection Agency must prohibit the approval of highway projects and highway grants, and may withhold

air pollution control grants, if the state does not comply with 42 U.S.C. 7401 - 7671q (Clean Air Act).
(b) The legislature also recognizes that the replacement of automobiles, light trucks, and vans

in the state fleet with vehicles fueled by energy sources other than gasoline will contribute to the

improvement of air quality in the communities in which they are used. Therefore, another purpose of

this Act is to require state agencies operating in nonattainment areas for carbon monoxide and particulate

matter to procure alternative-fueled vehicles.

* Sec. 2. AS 14.09 is amended by adding a new section to read:

Sec. 14.09.030. ALTERNATIVE-FUELED BUSES. The department shall develop plans
to encourage contractors that provide school bus transportation to procure alternative-fueled
buses. In this section, "alternative-fueled” means capable of operating on a fuel such as
compressed natural gas, liquefied petroleum gas, liquefied natural gas, methanol, ethanol, or
electricity that, compared to operation on regular fuel, results in lower emissions of oxides of
nitrogen, volatile organic compounds, carbon monoxide, or particulates.

* Sec. 3. AS 36.30 is amended by adding a new section to article 1 to read:

Sec. 36.30.097. PROCUREMENT OF CERTAIN VEHICLES, (@ When the
Department of Transportation and Public Facilities procures an automobile, light truck, or van
for addition to the state fleet at a location in a nonattainment area in which the Department of
Transportation and Public Facilities maintains a fleet of at least 15 vehicles, the procurement
officer shall procure only an altemative-fueled vehicle if an altemative-fueled vehicle is available
from an original equipment manufacturing company.

(b) In malring a procurement under this section, the procurement officer may give a
preference to an automobile, light truck, or van operated on compressed natural gas.

(c) In this section, "altemative-fueled” means capable of operating on a fuel such as
compressed natural gas, liquefied petroleum gas, liquefied natural gas, methanol, ethanol, or
electricity that, compared to operation on regular fuel, results in lower emissions of oxides of
nitrogen, volatile organic compounds, carbon monoxide, or particulates.

* Sec. 4. AS 46 is amended by adding a new chapter to read:
CHAPTER 14. AIR QUALITY CONTROL.
ARTICLE 1. CLASSIFICATIONS AND STANDARDS.
Sec. 46.14.010. EMISSION CONTROL REGULATIONS, (a) After public hearing, the

CSHB 377( ) 2>
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department may adopt regulations under this chapter as necessary to prevent, abate, control, or
identify air pollution due to emissions, including regulations setting emission standards,
performance standards, and limitations. The standards and limitations may be based on human
health and welfare or on available technology and may be for the state as a whole or may vary
from area to area in recognition of local conditions. The department may provide exemptions
for fugitive emissions to the extent allowed under federal laws and regulations.

(b) In implementing this chapter, the department may not require a person to use
machinery, devices, or equipment from a particular supplier or produced by a particular
manufacturer if the required emission limitations or performance standards may be met by
machinery, devices, or equipment available from another manufacturer.

Sec. 46.14.020. CLASSIFICATION OF FACILITIES OR SOURCES; REPORTING.
(@) The department, by regulation, may classify facilities or sources that, in the department’s
determination, are likely to cause or contribute to air pollution, according to the levels and types
of emissions and other characteristics that relate to air quality. The department may make a
classification under this subsection applicable to the state as a whole or to a designated area of
the state. The department shall base the classifications on consideration of health, economic, and
social factors, sensitivity of the receiving environment, and physical effects on property.

(b) The department or a local program authorized under AS 46.14.500 may require an
owner and operator of a facility or soutce classified under this section to report information to
the department or the authorized local program concerning location, size, and height of
contaminant oudets or.area sources, processes employed, fuels used, the nature and time periods
or duration of emissions, and other information relevant to air quality that is available or
reasonably capable of being calculated and compiled.

ARTICLE 2. EMISSION CONTROL PERMIT PROGRAM.

Sec. 46.14.200. PERMITS FOR CONSTRUCTION, MODIFICATION, OR
OPERATION, (a) A person may not construct, install, modify, reconstruct, or establish a
facility subject to AS 46.14.205(a), except in compliance with the construction permit and an
order or other determination of the department under this chapter.

(b) A person may not operate a major facility or a facility that contains one or more of
the sources listed in AS 46.14.205(b) except in compliance with the operating permit and an

order or other determination of the department under this chapter.

3 CSHB 377( )
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1 (c) An owner and operator required to have a pennit under AS 46.14.205 shall comply
2 with the toms and conditions of that permit.
3 (d) The department shall ensure that permits issued, modified, amended, or renewed
4 under this chapter comply with the emissionlimitations and otherrequirements of 42 U.S.C.
5 7401 - 7671g (Clean Air Act), applicable federalregulations, and the state airquality control
6 plan.
7 (e) If the federal administrator exempts a source from the requirements of 42 U.S.C.
8 7661a(a) (Clean Air Act, sec. 502(a)), the commissioner, by regulation, may exempt that source
9 from some or all of the requirements of this chapter.
10 Sec. 46.14.205. FACILITIES REQUIRING PERMITS, (a) Before constructing,
11 installing, modifying, reconstructing, or establishing a facility, the owner and operator shall obtain
12 a construction permit from the department if the facility is any one of the following:
13 (1) a new facility that emits or has the potential to emit greater than 250 tons per
14 year (TPY) of a regulated air contaminant;
15 (2) a new facility of a type classified under AS46.14.020 that emits or has the
16 potential to emit greater than 100 TPY of a regulated air contaminant;
17 (3 a new facility of a type classified under AS46.14.020 thatjemits orj has the
18 potendai to violate the ambient aix quality standards or otherwise pose a threat to public health;
19 (4) a new facility that emits or has the potendaito emit greater than 10 TPY of
20 a hazardous air contaminant, or 25 TPY, in the aggregate, of two or more hazardous air
21 contaminants;
22 (5)an existing facility, otherwise described in (1), (2), (3), or (4) of this
23 subsection, for which
24 (A) a modification is proposed that would increase actual emissions of an
25 air contaminant by an amount equal to or greater than the emission quantity setout in
26 regulations adopted under AS 46.14.010; or
27 (B) reconstruction is proposed that makes it technologically and
28 economically feasible to meet the applicable standards of this chapter.
29 (b) The owner and operator of a facility shall obtain an operating pennitfrom the
30 department if the facility is a major facility, a facility subject to (a) of this section, or a facility
31 that contains one or more of the following sources:
CSHP> 377( )
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(1) asource subject to federal new source performance standards under 42 U.S.C.
7411 (Clean Air Act, sec. 111) or national emission standards for hazardous air pollutants issued
under 42 U.S.C. 7412 (Clean Air Act, sec. 112); or

(2) another stationary source designated by the federal administrator or the
department, by regulation.

Sec. 46.14.2i0. EMISSION CONTROL PERMIT PROGRAM REGULATIONS, (a)
The department shall adopt regulations to address the following elements of the emission control
permit program:

(1) a standard permit application form that meets the requirements of federal
regulations adopted under 42 U.S.C. 7661a(b) (Clean Air Act, sec. 502(b));

(2) procedures for preparation and submission of a monitoring, reporting, and
quality assurance plan and, if required, a compliance schedule describing how a permitted facility
will comply with the applicable requirements of AS 46.14,200 - 46.14.295;

(3) procedures for

(A) expeditiously determining when a permit application is complete;

(B) processing and reviewing an application;

(Q providing public notice, including opportunity for public comment and
hearing; and

(D) issuing permits;

(4) standard permit conditions, including conditions for

(A) emission standards and limitations;

(B) monitoring, recordkeeping, and reporting;

(C) inspection and entry;

(D) certification of corporate or other business organization reports;

(E) annual certification of compliance; and

(F) excess emission or process deviation reporting;

(5) fees, and procedures for collecting fees;

(6) procedures for renewing, modifying, or amending a permit that provide
maximum flexibility in the operation of the facility consistent with the purposes of this chapter
and with 42 U.S.C. 7401 - 7671qg (Clean Air Act); and

(7) procedures for approving physical or operational limitations that will reduce

5 CSHB 377( )
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a facility’s emissions to levels below those that would make the facility subject to AS 46.14.200
and 46.14205.

(b) The absence of, or the department's failure to adopt, a regulation under this section
does not relieve a person from compliance with a permit issued under this chapter and with other
provisions of law, including emission control requirements.

Sec. 46.14.215. STAIH POLICY; STATE AIR QUALITY PLAN, (a) Itis the policy
of the state to have a program to prevent, abate, control, and identify air pollution that complies
with 42 U.S.C. 7401 - 7671q (Clean Air Act), as amended, and federal regulations adopted under
those laws.

(b) The department shall act for the state in any negotiations relative to the state air
quality control plan developed under 42 U.S.C. 7401 - 767 1q (Clean Air Act). The department
may adopt regulations necessary to implement the state plan. no @< | b) AS

Sec. 46.14.220. TIME FOR SUBMISSION OF PERMIT APPLICATIONS. The owner
and operator of a facility required to have an operating pennit under this chapter shall submit the
required application and monitoring, reporting, and quality assurance plan no later than 12
months after the date on which the facility becomes subject to AS 46.14.200(b), or at an earlier
time if required by the department. Asvfc./y .AAS-i* pr,P«j?

Sec. 46.14.225. ADMINISTRATIVE ACTIONS REGARDING PERMITS, (a) Except
as provided in AS 46.14.245 and 46.14.255(b), after receipt of a complete application, and after
notice and opportunity for public comment and hearing, the department shall issue or deny

(I) a construction permit within 30 days after the close of the public comment

period;
(2) an operating permit, other than a general operating permit, within 12 months

after receipt of the complete application by the department.

(b) Notwithstanding (a) of this section, the department may establish a phased schedule
for acting on operating permit applications submitted on or before November 15, 1994. A phased
schedule must ensure that at least one-third of the applications submitted on or before
November 15, 1994, will be acted on by the department during each of the three years after
November 15, 1994. On or before November 15, 1997, the department shall act on all
applications received on or before November 15, 1994.

(c) Failure by the department to act within the time limits established in or under (a) or

CSHB 377( ) -
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(b) of this section shall be treated as a final agency action, but only for purposes of judicial
review to require that action be taken by the department.

Sec, 46.14.230. REVIEW OF PERMIT ACTION. Ifaggrieved by a permit action under
this chapter, the owner and operator, a person who participated in the public comment process,
or a person with standing under state or federal law to obtain administrative or judicial review
of a permit action under this chapter may request an adjudicatory hearing under the department’s
adjudicatory hearing procedures. After the issuance of an adjudicatory hearing decision, a party
to the hearing may obtain judicial review of that decision as provided in Alaska Rules of
Appellate Procedure.

Sec. 46.14.235. SINGLE PERMIT. Regardless of whether a facility contains a single
source or multiple sources, only a single operating permit is required for the facility.

Sec. 46.14.240. GENERAL OPERATING PERMITS. After notice and opportunity for
public comment and hearing, the department may, unless the permit is disapproved by the federal
administrator, establish a general operating permit that would be applicable to more than one
facility determined by the department to be similar in source structure. A general operating
pennit must contain provisions that meet the requirements of this chapter applicable to operating
permits. A general operating permit is not effective for a specific facility until the owner and
operator of the facility has submitted an application under AS 46.14.220 and the department has
issued the general operating permit. The department shall issue or deny a general operating
permit within 30 days after receipt of a complete application.

Sec. 46.14.245. OBJECTION BY FEDERAL ADMINISTRATOR, (a) An operating
permit may not be issued under this chapter until the federal administrator approves the permit,
or until 45 days after a copy of the final draft permit has been provided by the department to the
federal administrator, whichever is earlier. If, during the 45-day period, the federal administrator
files an objection with the department, the department shall notify the applicant of the objection.
The permit may not be issued until the objection is resolved or the pennit is revised to meet the
objection of the federal administrator.

(b) Within 60 days after the close of the 45-day period under (a) of this section, and in
accordance with procedures established in federal regulations adopted under 42 U.S.C. 7661b(2)

(Clean Air Act, sec. 505b(2)), a person may petition the federal administrator to File an objection

to the permit.
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See. 46.14.250. PAYMENT OF FEES AND FEE SCHEDULE, (a) The owner and
operator <f a facility who is required to apply for a permit under AS 46.14.205 shall pay the
applicable fees set out in the fee schedule adopted by the department under (b) of this section.
The owner and operator shall pay the fees to the department or to the public entity designated
by the department.

(b) The department shall adopt, by regulation, a fee schedule based upon the type of
facilities; the quantities, types or toxicity of air contaminants emitted; the emission source
classifications; and other factors reflecting the cost of administering the emission control permit
program under this chapter. Fees must be sufficient to cover, but not exceed, the reasonable
direct and indirect costs required to develop and implement the permit program and the federally
mandated aspects of the small business assistance program established in this chapter. For
purposes of this subsection, "costs” include expenditures for

(1) preparing and adopting rejulations to implement the permit program;

(2) preparing guidance on the pennit program;

(3) reviewing and acting upon a permit application;

(4) implementing and enforcing the terms and conditions of a permit, excluding
court costs or other costs associated with an enforcement action;

(5) monitoring of emissions and ambient air quality;

(6) reviewing and executing models, analyses, and demonstrations to evaluate
emissions;

(7) preparing inventories and tracking of facility emissions;

(8) performing data management, analysis, and report writing;

(9) conducting training, audits, or other services as provided under the smail

business assistance program under AS 46.14.400 - 46.14.430; and
(10) reviewing and acting upon plans and other information submitted under

AS 46.14.200 - 46.14.290.

(c) The department shall review the fee structure adopted under (b) of this section at least
every five years and when there are changes in state or federal laws that affect the costs of
operating the permit program or the federally mandated aspects of the small business assistance
program. Upon review, the department shall amend the fee structure as necessary to ensure that

the fees cover, but do not significantly exceed, the reasonable costs authorized by (b) of this

CSHB 377( ) -
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section,

S?c. 46.14.255. PENALTY AND INTEREST FOR NONPAYMENT, (a) The
department shall adopt regulations that provide for the assessment of a penalty of five nercenr
per month of delinquency up to a maximum of 25 percent of the fee established under
AS 46.14.250(b) against the owner and operator of a facility if the owner and operator fail to
timely pay a fee lawfully imposed under this chapter. The department may also assess interest
against the owner and operator, computed under AS 45.45.010(a), after a fee is due under this
chapter and is unpaid.

_(b) The department may refuse to issue, amend, modify, or renew a permit if the
permittee has failed to pay a fee imposed under AS 46.14.250 or a penalty or imemsr impnw|
under (a) of this section.

Sec. 46.14.260. DURATION OF OPERATING PERMITS, (a) An operating permit
under this chapter shall be issued for a fixed term established by the department that is no longer
than five years and no shorter than three years after the date of issue, except as provided for
temporary permits under AS 46.14.280.

(b) If a timely and complete application for renewal of an operating permit is submitted
to the department, the existing pennit issued under this chapter does not expire until the renewal
pennit has been issued or denied.

Sec. 46.14.265. REOPENING OF PERMITS, (a) A permit issued under this chapter
IS subject to review and reopening by the department based on the determination of the federal

administrator that the permit mus: be revised to comply with 42 U.S.C. 7401 - 767 1q (Clean Air
Act).

(b) A pennit issued under this chapter is subject to review and reopening by the

department if the pennit is issued to a major facility and is valid for a term of three or more
years. The department shall reopen a permit described in this subsection to incorporate changes
in law, or to impose equivalent emission limitations, that became applicable after the pennit was
issued. The department shall make incorporations allowed under this subsection as soon as
practicable, but, regarding a change in law, no later than 18 months after the change in law took
effect. The department may not reopen a pennit under this subsection if the change in law is nor
effective until after the date that the pennit expires. Reopening of a pennit under this subsection

shall be treated as a permit renewal by the department if the procedural requirements for permit
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renewal have been met.

(cfr Proceedings to reopen a permit shall follow the same procedure as for initial permit
issuance and affect onlythose parts of the permit for which the department had cause to reopen
under this section.

Sec. 46.14.270. TERMINATION, MODIFICATION, AMENDMENT, OR
REVOCATION AND REISSUANCE OF PERMITS. After 30 days’ written notice to the

permittee, the department may

() terminate, modify, amend, or revoke and reissue a construct
\G’“ permit if the department finds that the pennit was obtained”by misrepresentation of material fact

J or by failure of the owner and operator to disclose fully the facts relating to issuance of the

permit;
(2) modify, amend, or revoke and reissue a construction or operating permit if the
department finds that

(A) the permit contains a material mistake;

(B) the permittee has violated this chapter, a regulation, a judicial or
administrative order, or a term or condition of a permit, approval, ar acceptance issued
under this chapter, or

(C) there has been a material change in the quantity or type of air
contaminant emitted from the facility.

Sec. 46.14.275. FEDERAL TERMINATION, MODIFICATION, OR REVOCATION
AND REISSUANCE OF PERMITS. The department shall take measures practicable and
otherwise lawful to avoid termination, modification, or revocation and reissuance by the federal
administrator of permits issued by the department under this chapter.

Sec. 46.14.280. TEMPORARY OPERATIONS. The department may issue a single
operating permit under AS 46.14.225, authorizing a facility to operate at specific multiple
locations in the state for temporary periods of time not to exceed one year at any one location.
A permit described in this section is valid only for the specific locations identified in the
application and authorized by the department The department may not issue a permit under this
section unless the permit contains conditions that will ensure compliance with this chapter at each
authorized location, including compliance with ambient air quality standards and applicable

increment or visibility requirements adopted under this chapter. A permit under this section must

CSHB 377( ) «10-
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require the owner and operator to notify the department ai least30 days before a change in
location of a facility permitted under this section.

Sec. 46.14.285. PERMIT AS SHIELD, (a) Compliance with an operating permit issued
under this chapter is considered to be compliance with the operatingpermit program established
under this chapter.

(b) Nothing in this section alters or affects

(1) the owner’s and operator’s obligation to comply with an emergency order
issued under AS 46.03.820 or 42 U.S.C. 7603 (Clean Air Act, sec. 303); and

(2) the liability of an owner and operator for a violation of applicable
requirements of law before or at the time of permit issuance.

Sec. 46.14.290. TIMELY AND COMPLETE APPLICATION AS SHIELD. Ifan owner
and operator have submitted a timely anrlcomplete application for a pennit or a permit renewal,
as applicable, but final action has not been taken on the application, the owner’s and operator’s
failure to have an operating permit is not a violation of this chapter unless the delay in final
action was due to the failure of the owner and operator to timely submit information required or
requested to process the application. An owner and operator required to have an operating permit
under this chapter are not in violation of the operating permit program established under this
chapter before the date on which the owner and operator are required to submit an application
under AS 46.14.220.

ARTICLE 3. MOTOR VEHICLE POLLUTION CONTROL PROGRAM.

Sec. 46.14.300. MOTOR VEHICLE POLLUTION, (a) When the department determines
that the state of knowledge and technology may allow or make appropriate the control of
emissions from motor vehicles to further air quality control, the department may provide, by
regulation, for the control of the emissions from motor vehicles. The regulations may prescribe
requirements for the installation and use of equipment designed to reduce or eliminate emissions
and for the proper maintenance of this equipment

(b) Unless otherwise exempted by law, a person shall maintain in operating condition any
element of the air pollution control system or mechanism of a motor vehicle if the department
adopts regulations requiring that an air pollution control system or mechanism be maintained in
or on the motor vehicle. Failure to maintain a required system or mechanism in operating

condition subjects the motor vehicle’s registration to suspension or cancellation. A motor vehicle

o1l CSHB 377( )
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1 whose registration has been* suspended or canceled under this subsection is not eligible for
2 subsequent registration until the owner or operator obtains certification from the department,
3 based on a demonstration that the air pollution control system or mechanism is restored to
4 operating condition.
5 (c) The department shall consult with the Department of Public Safety regarding
6 implementation of the motor vehicle pollution control program. The Department of Public Safety
7 shall cooperate with the department in implementing the program.
8 (d) If the department adopts regulations requiring the maintenance of air pollution control
9 systems or mechanisms in motor vehicles to control emissions from the vehicle, a motor vehicle
10 subject to those regulations may not be issued a certificate of inspection unless the required air
11 pollution control system or mechanism has been inspected in accordance with the standards,
12 testing techniques, and instructions furnished by the department and the motor vehicle has been
13 found to meet those standards. A valid certificate of inspection for the emission control system,
14 if required by the department, must be presented to the Department of Public Safety before that
15 department may register a motor vehicle.
16 ARTICLE 4. SMALL BUSINESS ASSISTANCE PROGRAM.
17 Sec. 46.14.400. DEVELOPMENT OF PROGRAM. A small business assistance program
18 is established in the department The program shall be included in the state air quality control
19 plan under AS 46.14.215.
20 Sec. 46.14.410. SCOPE OF PROGRAM, (a) The small business assistance program
21 shall
22 (1) collect, coordinate, and disseminate information on methods and technologies
23 that will assist small business facilities to comply with this chapter and regulations adopted under
24 this chapter,
25 (2) encourage lawful cooperation among small business facilities and. other
26 persons to facilitate compliance with this chapter and regulations adopted under this chapter,
27 (3) provide small business facilities with information on pollution prevention and
28 accidental release detection and prevention, including information on alternative technologies,
29 process changes, products, and methods of operation that help reduce air pollution;
30 (4) assist small business facilities in determining applicable requirements and in
31 receiving permits under this chapter in a timely and efficient manner,
CSHB 377( ) -12-
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(5) ensure that small business facilities receive notice of their rights under this

1
2 chapter in a manner and form that ensures adequate time for the facilities to evaluate compliance
3 methods and to evaluate applicable proposed or final regulations adopted or standards issued
4 under this chapter or 42 U.S.C. 7401 - 7671q (Clean Air Act);
5 (6) inform small business facilities of their obligations under this chapter and
6 regulations adopted under this chapter,
7 (7) provide small business facility operators with a list of auditors available for
8 auditing the operation of the facility or, if possible, and at the request of a facility owner or
9 operator, audit a facility to evaluate compliance with this chapter and regulations adopted under
10 this chapter, an audit under this paragraph may not be regarded as an inspection or investigation;
11 (8) assist in developing and implementing modified work practices or technical
12 changes to processes to facilitate compliance with this chapter and regulations adopted under this
13 chapter;
14 (9) coordinate with the federal small business stationary source technical and
15 environmental compliance assistance program established under 42 U.S.C. 7661f(b) (Clean Air
16 Act, sec. 507(b));
17 (10) collect and make available guidance prepared by the federal small business
18 stationary source technical and environmental compliance assistance program;
19 (11) at the request of a facility owner or operator, refer questions concerning
20 compliance with this chapter, or with a regulation adopted or permit issued under this chapter,
21 to air quality management personnel of the department; and
22 (12) designate a person to be an advocate for small businesses while serving as
23 a liaison between small businesses and air quality management personnel of the department.
24 (b) If the legislature appropriates money from the general fund for purposes of the small
25 business assistance program, the department shall provide the services listed in (a) of this section
26 to a requesting facility that is not a small business concern as defined in 15 U.S.C. 631 but that
27 otherwise meets the definition of a small business facility under AS 46.14.990 and is subject to
28 the requirements of this chapter.
29 Sec. 46.14.420. POWER TO LIMIT PROGRAM. After consultation with the federal
30 administrator and the administrator of the United States Small Business Administration, and after
31 providing notice and opportunity for public hearing, the department may exclude from the scope
13- CSHB 377( )
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1 of the small business assistance program established in AS 46.14.410 a category or subcategory

2 of small business facilities that the department Finds to have sufficient technical and financial

3 capabilities to meet the requirements of this chapter and federal law without the assistance

4 provided under AS 46.14.400 - 46.14.430.

5 Sec. 46.14.430. COMPLIANCE ADVISORY PANEL, (a) A compliance advisory panel
6 is established in the department The panel members shall serve without compensation, but are
7 entitled to travel expenses and per diem as authorized for state boards under AS 39.20.180.

8
9

(b) The panel consists of

(O two members, who are not owners or representatives of owners of small

10 business stationary sources, selected by the governor to represent the general public:

1 (2) one member selected by the commissioner to represent the department and

12 (3) four members, who are owners or representatives of owners of small hnsin”

13 stationary sources, selected as follows:

14 (A) one shall be selected by the president of the senate and one shall be

15 selected bv the speaker of the house;

16 (B) if there are members of the senate who are not pan of the majority

17 caucus of the senate, the leader of the largest nonmajority group shall select a panel

18 member, if all members of the senate are in the majority caucus, then the president of the

19 senate shall select a second panel member in addition to the selection authorized under

20 (A) of this paragraph;

21 (Q if there are members of the house who are not pan of the majority

22 caucus of the house, the leader of the largest nonmajority group shall select a panel

23 member, if all members of the house are in the majority caucus, then the speaker of the

24 house shall select a second panel member in addition to the selection authorized under

25 (A) of this paragraph.

26 (c) The compliance advisory panel shall

27 (1) elect a chair and agree upon procedures by which the panel will function;

28 (2) meet semi-annually at the call of the chair and give public notice of panel

29 meetings as required under AS 44.62.310 - 44.62.312;

30 (3) prepare advisory opinions concerning the effectiveness of the small business

31 assistance program, difficulties encountered in making the program efficient and effective, and
CSHB 377( ) -14-
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degree of enforcement and severity of air pollution offenses;

(4) make periodic reports to the administrator concerning the compliance of the
small business assistance program with requirements of 44 U.S.C. 3501 (Paperwork Reduction
Act), 5 U.S.C. 601 (Regulatory Flexibility Act), and 5 U.S.C. 504 (Equal Access to Justice Act);

(5) review information designed to assist small business facilities in complying
with this chapter to ensure that the information is understandable by laypersons; and

(6) have the small business advocate designated under AS 46.14.410(a)(12) assist
the panel in the development and dissemination of panel reports and advisory opinions.

ARTICLES. LOCAL PROGRAMS.

Sec. 46.14.500. LOCAL AIR QUALITY CONTROL PROGRAMS, (a) With the
approval of the department, a municipality with a population of 1,000 or more may establish and
administer within its jurisdiction a local air quality control program that is consistent with all or
pan of the department’s air quality program as established under this chapter. A first or second
class borough may administer an air quality control program approved by the department under
this subsection on an areawide basis and is not subject to the restrictions for acquiring additional
areawide powers specified in AS 29.35.300 - 29.35.350. A third class borough may administer
an air quality control program approved by the department under this subsection only in a service
area formed under AS 29.35.490(b) or (c).

(b) With the approval of the department, two or more municipalities or other entities may
create a local air quality district for the purpose of jointly administering an air quality control
program within the boundaries of the air quality district

(c) The department may require expansion or contraction of the jurisdiction.il boundaries
of a local air quality control program approved under (a) or (b) of this section to include an
adjacent municipality or contiguous area in the unorganized borough if the department determines
that the expansion or contraction is necessary for the effectiveness and efficiency of the
administration of a local program based upon an evaluation of

(1) the location, character, or extent of particular concentrations of population;

(2) local air contaminant sources; or

(3) relevant geographic, topographic, or meteorological factors.

(d) A municipality or a local air quality district seeking department approval for a local

air quality control program shall enter into a cooperative agreement with the department. The

15+ CSHB 377( )
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1 cooperative agreementmust include provisions specifying

2 (1) the respective duties and authority of tht department and the municipality or

3 local air quality district in the administration of the local air quality control program;

4 (2) the authority of the municipality or the local air quality district to employ staff

5 to administer the local air quality control program;

6 (3) duties of staff employed under (2) of this subsection;

7 (4) respective enforcement responsibilities of the department and the municipality

8 or the local air quality district

9 (e) A local air quality control program shall provide for the exemption of a locally
10 registered motor vehicle from motor vehicle emission requirements adopted under AS 46.14.300
11 if the motor vehicle is not used within the program’s jurisdiction.
12 (0 A municipality or a local air quality district administering a program under this
13 section shall administer its local air quality control program according to this chapter, regulations
14 adopted under this chapter, and its cooperative agreement under (d) of this section, except that
15 a municipality’s or local air quality district’s program may be more stringent than the program
16 administered by the copanment if the municipality or district has additional legal authority
17 authorizing additional requirements.
18 () A decision, order, permit, or other determination made or issued under a local air
19 quality control program is considered to be a decision, order, permis; or other determination of
20 the department.
21 Sec. 46.14.510. INADEQUACY OF LOCAL PROGRAM, (a) If a municipality or a
22 local air quality district has an approved air quality control program under AS 46.14.500 and the
23 department determines that the program is being implemented in a manner that fails to prevent
24 or control air pollution in the jurisdiction to which the program applies, the department shall give
25 written notice, setting out its determination, to the municipality or local air quality district
26 Within 45 days after giving written notice, die department shall conduct a public hearing on the
27 matter.
28 (b) If, after the hearing, the department upholds the determination made in the written
29 notice, the department shall provide the municipality or local air quality district with a written
30 Finding setting out the nature of the deficiencies and a description of the necessary action to be
31 taken in order for the program to prevent or control air pollution. The department shall provide
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its finding, to the municipality or district within 45 days after the closure of the public hearing
record. The department shall set a reasonable penod of time for the municipality or local air
quality district to take corrective action in response to the department’s finding.

(c) If the municipality or local air quality district fails to take corrective action within
the time period set by the department under (b) of this section, the department shall terminate
the cooperative agreement and resume management of the program in the affected jurisdiction.
If the municipality or the local air quality district partially remedies, to the department’s
satisfaction, the deficiencies found in the determination, the department shall amend the
cooperative agreement to reflect a modified allocation of responsibilities between the department
and municipality or the local air quality district.

(d) A municipality or local air quality district that has had its cooperative agreement
terminated may resume, with the department’s approval, a local air quality control program if the
municipality or district agrees to comply with AS 46.14.500 and with any corrective action plan
required by the department.

(e) If the department finds that control of a particular class of facility or source, because
of its complexity or magnitude is beyond the reasonable capability of the municipality or the
local air quality district or may be more efficiently and economically controlled at the state level,
the department may assume and retain jurisdiction over the class of facility or source.
Classifications under this subsection may be based on the nature of facilities or sources involved,
their size relative to the size of the communities in which they are located, or other basis
established by the department.

Sec. 46.14.520. STATE AND FEDERAL AID. A municipality or local air quality
district with a local air quality control program may apply for, receive, administer, and spend
state or federal aid for the control of air emissions or the development and administration of the
program if an application is first submined to and approved by the department Subject to
available money appropriated by the legislature, the department shall approve an application if
it is consistent with the terms and conditions of the applicable cooperative agreement and meets
the requirements of this chapter.

ARTICLE 6. MISCELLANEOUS PROVISIONS.
Sec. 46.14.800. PUBLIC RECORDS. Except as provided in AS 46.14.810, permits,

permit applications, emissions and monitoring reports, compliance reports, certifications, and
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monitoring, reporting, and quality assurance plans in the department’s possession and control are
availableto the public for inspection and copying.
Sec. 46.14.810. CONFIDENTIALITY OF RECORDS. Records and information, other

than emission data, in the department’s possession and control are considered confidential records

(1) the owner and operator have certified to the department or authorized local
program that public disclosure would tend to adversely affect the owner’s and operator’s
competitive position; and

1
2
3
4
5 if
6
7
8
9 (2) thf. records relate to production figures, sales figures, processes, or production

10 techniques of the owner and operator that are entitled to protection as trade secrets.
11 Sec. 46.14.820. RESPONSIBILITIES OF OWNERS AND OPERATORS. Unless
12 specifically indicated otherwise, the responsibilities of this chapter and of regulations adopted
13 under this chapter are imposed on the owner and the operator of a facility subject to this chapter.
14 If the owner and operator of the facility are separate persons, only one person is required to
15 discharge a specific responsibility. Both persons are liable for noncompliance with the
16 requirements of this chapter or of regulations adopted under this chapter.
17 Sec. 46.14.830. ADMINISTRATIVE PENALTIES FOR AIR POLLUTION, (a) The
18 department may assess an administrative penalty against a person who violates, or causes, or
19 allows to be violated a provision of this chapter, a regulation adopted under this chapter, ora
20 term or condition of an order, permit, / approval of the department under this chapter.
21 (b) An administrative penalty assessed under this section may not exceed $10,000 a day
22 for each offense. Each provision, regulation, term, or condition v/~'ated is a separate and distinct
23 offense. If a violation of a provision, regulation, ten, jn continues from day to day,
24 each day is a separate offense. In determining the aiuouR-. u a penalty assessed under this
25 section, the department shall consider the effect of the offense on the public health or the
26 environment, prior history of compliance or noncomptiance with this chapter, the need to deter
27 future offenses, the economic benefit of noncompliance realized by the offender, and other factors
28 that the department considers relevant. The department shall, by regulation, prepare, publish, and
29 make available to interested persons, a penalty policy describing the factors to be considered in
30 setting penalties, the methods for weighing the factors, and other aspects of penalty computation.
31 (c) If a penalty is assessed under this saw 1, the department shall provide the assessment
CSHB 377( ) -18-
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notice to the person affected™ by personal service or by certified mail, return receipt requested.
An administrari i penalty assessed under this section becomes a final agency action 30 days after
service or mailing of the assessment notice unless an administrative hearing is requested by the
person against whom the penalty is assessed. Failure to request an administrative hearing within
30 days after service or mailing of the assessment notice constitutes a waiver of that person’s
right to an administrative hearing. The department may extend the time periods specified in this
subsection for good cause.

(d) If an administrative hearing is requested, the department shall grant a hearing and
conduct the hearing in accordance with its adjudicatory hearing procedures. After the hearing,
the department may modify, rescind, or affirm the administrative penalty. The modification,
rescission, or affirmation of a penalty under this subsection is a final agency action.

(e) A person against whom an administrative penalty is assessed may obtain judicial
review of the administrative penalty as provided in Alaska Rules of Appellate Procedure. The
court may set aside, or adjust the amount of, the administrative penalty only if the administrative
record, taken as a whole, does not contain a reasonable basis to support the finding of offense
or the amount of penalty assessed by the department.

(f) Action under this section by the department does not limit or otherwise affect the
authority of the department to enforce this chapter, or to recover damages, restoration expenses,
investigation costs, court costs, attorney fees, and other necessary expenses. The court shall
reduce a judicial penalty subsequently imposed under AS 46.03.760 by any amount ordered to
be paid under this section by the same person for the same offense.

(g) The assessment of an administrative penalty under this section does not affect the
obligation of a person to comply with this chapter or with a regulation, order, permit, or approval
of the department under this chapter.

(n) If a person fails or refuses to pay an administrative penalty assessed under this
section after the penalty has become a final agency action, the department may request the
attorney general to commence a judicial action or take other appropriate steps to bring an action
to collect the penalty. If the department prevails in court, the court shall order the person to pay

(1) the amount of the administrative penalty assessed,
(2) interest at the statutory rate under AS 45.45.010(a) from the date the penalty

became a final agency action; and
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1 (3) reasonable attorney fees and costs incurred by the department in the collection

2 action before the court.

3 Sec. 46.14.840. CLEAN AIR PROTECTION FUND, (a) The clean air protection fund

4 is established. The fund consists of

5 (2) fees, penalties, and interest collected by the department under AS 46.14.250

6 and 46.14.255, as required by 42 U.S.C. 7661a(b)(3)(C)(iii) (Clean Air Act, sec. 502(b)(3)(C)(iii))

7 for state participation in the emission control pennit program; and

8 (2) appropriations to the fund.

9 (b) The money deposited into the clean air protection fund under (a)(1)of this section
10 may be used solely to cover the reasonable direct and indirect costs, including court costs and
11 attorney fees, required to support the permit program under this chapter, and those activities of
12 the small business assistance program that are directed at facilities subject to this chapter.

13 Sec. 46.14.850. SPECIAL ACCOUNT. An administrative penalty, and anyinterest,

14 attorney fees, and costs collected under AS 46.14.830, and any civil penalties, assessments, or

15 damages collected under AS 46.03.760 or 46.03.790 as a result of a violation relating to this

16 chapter, shall be deposited in the general fund.

17 ARTICLE 7. GENERAL PROVISIONS.

18 Sec. 46.14.900. LIMITATION OF POWERS. This chapter does not

19 (1) grantjurisdiction or authority with respect to air contamination existing solely

20 within a residential dwelling or a commercial or industrial plant, workplace, or shop;

21 (2) affect the relations between employers and employees with respect to or

22 arising out of a condition of air contamination or air pollution; or

23 (3) supersede or limit the applicability of a law or an ordinance relating to

24 sanitation, industrial health, or safety.

25 Sec. 46.14.990. DEFINITIONS. In this chapter,

26 (1) "air contaminant” means a regulated air contaminant or a hazardous air

27 contaminang

28 (2) "ambient air'" means that portion of the atmosphere, external to buildings, to

29 which the general public has access;

30 (3) "ambient air quality standard” means a standard, other than an emission

31 limitation or standard, adopted under AS 46.14.010 or 42 U.S.C. 7409 (Clean Air Act, sec. 109);
CSHB 377( ) 20"
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1 (4) T“certificate of inspection” means a form prepared or approved by the
2 dcpartmc®, signed by a qualified mechanic who attests that the mechanic has inspected a motor
3 vehicle and that the motor vehicle has passed an emissions inspection or received a waiver, and
4 bearing the statement above the mechanic’s signature that false statements are punishable as a
5 crime under AS 11.56.210 and AS 46.03.790(a);

6 (5) "commissioner” means the commissioner of environmental conservation;

7 (6) "construct” or "construction” means to fabricate, erect, or install, or to make
8 a physical change, that would result in emiss ons;

9

(7) "construction pennit" means a permit under AS 46.14.205(a);

10 (8) "contaminant outlet” includes exhaust stacks, flares, vents, and other openings
11 in a facility from which an air contaminant could be emitted;
12 (9) "department" means the Department of Environmental Conservation;
13 (10) "emission" means a release of one or more air contaminants to the
14 atmosphere;
15 (11) "emission limitation" and "emission standard" mean a requirement established
16 by the department or the federal administrator, other than an ambient air quality standard, that
17 limits the quantity, rate, or concentration of emission of an air contaminant, including a
18 requirement relating to the operation or maintenance of a source to ensure continuous emission
19 reduction, and design, equipment, work practice, or operational standard adopted under this
20 chapter or 42 U.S.C. 7401 - 7671q (Clean Air Act);
21 (12) "equivalent emission limitation" means
22 (A) a limitation for hazardous air contaminants established by the federal
23 administrator or the commissioner on a case-by-case basis that is equivalent to the
24 limitation that would apply to a source or facility if an emission standard had been
25 adopted in a timely manner under \2 U.S.C. 7412(d) (Clean Air Act, sec. 112(d)); or
26 (B) if the criteria of the early reduction program established in 42 U.S.C.
27 7412(i)(5) (Clean Air Act, sec. 112(i)(5)) are met, a limitation established under that
28 subsection and 42 U.S.C. 7412(j)(5) (Clean Air Act, sec. 112(j)(5));
29 (13) "facility" means one or more structures, buildings, installations, or properties
30 upon which a source or sources are located, that are contiguous or adjacent, and that are owned
31 or operated by the same person or by persons under common control;
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(14) "federal administrator" means the administrator of the United States
Environmental Protection Agency;

(15) "fugitive emissions” means emissions of an air contaminant that could not
reasonably be emitted.from a contaminant outlet;

(16) "hazardous air contaminant” means a pollutant listed in or under 42 U.S.C.
7412(b) (Clean Air Act, sec. 112(b));

(17)  "local air quality control program™ means a program authorized under

AS 46.14.500 to implement some or all of the provisions of this chapter,
(18) "major facility” means a facility that emits or has the potential to emit at
least
(A) 100 TPY of a regulated air contaminant;
(B) 10 TPY of a hazardous air contaminant; or
(C) 25 TPY, in the aggregate, of two or more hazardous air contaminants;

(19) "modification” or "modify" means to make a change or a series of changes
in operation, or any physical change or addition to a facility or source that increases the actual
emissions of an air contaminant;

(20) "operating permit" means a permit under AS 46.14.205(b);

(21) "operator" means a person or persons who direct, control, or supervise a
facility or source that has the potential to emit an air contaminant to the atmosphere;

(22) "owner" means a person or persons with a proprietary or possessory interest
in a facility or source that has the potential to emit an air contaminant to the atmosphere;

(23) "person™ has the meaning given in AS 01.10.060 and also includes an agency
of the United States, a municipality, the University of Alaska, the Alaska Railroad Corporation,
and other departments, agencies, instrumentalities, units, and corporate authorities of the state;

(24) "potential to emit” means the maximum quantity of a release of an air
contaminant, considering a facility’s physical or operational design, based on continual operation
of all sources within the facility for 24 hours a day, 365 days a year, reduced by the effect of
pollution control equipment and approved state or federal limitations on the capacity of the
facility’s sources or the facility to emit an air contaminant, including restrictions on hours or rates

of operation and type or amount of material combusted, stored, or processed; "potential to emit"

does not include
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1 (A) a one-time, accidental release of an air contaminant; or
2 (B) the fugitive emissions specifically exempted under the department's
3 regulations;
4 (25) "reconstruct™ means to replace components of a facility with new components
5 to such an extent that the fixed capital cost of the new components exceeds 50 percent of the
6 fixed capital cost that would be required to construct a comparable entirely new facility;
7 (26) “register" or "registration” means vehicle registration under AS 28.10;
8 (27) "regulated air contaminant” means
9 (A) a material, compound, or element for which a national or state
10 ambient air quality standard has been adopted;
11 (B) oxides of nitrogen;
12 (Q a volatile organic compound; and
13 (D) a pollutant that is addressed by a standard adopted under 42 U.S.C.
14 7411 - 7412 (Clean Air Act, sec. 111 - 112);
15 (28) "small business facility” means a facility that
16 (A) isowned or operated by a person who employs 100 or fewer persons;
17 (B) is a small business concern as defined in 15 U.S.C. 631 (Small
18 Business Act); and
19 (Q emits less than 100 TPY of regulated air contaminants;
20 (29) "source™" means a device, process, activity, or equipment that causes, or could
21 cause, a release of an air contaminant;
22 (30) "TPY" means tons per year.
23  * Sec. 5. AS 28.10.041(a)(10) is amended to read:
24 (10) the vehicle is subject to a state-approved [LOCAL] emission inspection
25 program adopted [BY MUNICIPAL ORDINANCE] under AS 46.14.300 or 46.14.500
26 [AS 46.03.210], and the vehicle does not meet the standards of that program, unless the vehicle
27 uses a fuel source that does not primarily emit carbon monoxide;
28  * Sec. 6. AS 28.10.423 is amended to read:
29 Sec. 28.10.423. EMISSION CONTROL INSPECTION PROGRAM FEES. In addition
30 to the annual registration fee specified in AS 28.10.421, a $1 fee is imposed upon every vehicle
31 required to be inspected under an emission control program established under AS 46.14.300 or
-23- CSHB 377( )
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46.14.500 [AS 46.03.210]. This fee shall be collected at the same time and in the same manner
as the registration fee.
*Sec. 7. AS 29.35 is amended by adding a new section to read:

Sec. 29.35.055. LOCAL AIR QUALITY CONTROL PROGRAM. A municipality may
establish a local air quality control program as provided in AS 46.14.500 only if the municipality
has obtained the consent of its governing body through an ordinance authorizing the participation.

* Sec. 8. AS 29.35.200(b). is amended to read:

(b) A first class borough may by ordinance exercise the following powers on an areawide

basis:

(1) provide transportation systems;

(2) provide water pollution control,

(3) provideair pollution control in accordance with AS46.14.500 fAS 46.03.140 -
46.03.230];

(4) license dar. care facilities;
(5) license, impound, and dispose of animals.
* Sec. 9. AS 29.35.210(a) is amended to read:
(@ A second class borough may by ordinance exercise the following powers on a

nonareawide basis:

(1) provide transportation systems;

(2) regulate the offering for sale, exposure for sale, sale, use, or explosion of
fireworks;

(3) license, impound, and dispose of animals;

(4) subjectto AS 29.35.050, provide garbage, solid waste, and septic waste
collection and disposal;

(5) provide air pollution control under AS 46.14-500 [IN ACCORDANCE WITH
AS 46.03.140 - 46.03.230];

(6) provide water pollution control;

(7) participate in federal or state loan programs for housing rehabilitation and
improvement for energy conservation;

(8) provide for economic development;

(9) provide for the acquisition and construction of local service roads and trails

CSHB 377( ) -24-
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under AS 19.30.111 - 19.30.251,;
(10) establish an emergency services communication center under AS 29.35.130;
(11) subject to AS 28.01.010, regulate the licensing and operation of motor
vehicles and operators;
(12) engage in activities authorized under AS 29.47.460;
(13) contain, clean up, or prevent a release or threatened release of oil or a
hazardous substance, and exercise a power granted to a municipality under AS 46.04, AS 46.08,
or AS 46.09; the borough shall exercise its authority under this paragraph in a manner that is
consistent with a regional master plan prepared by the Department of Environmental
Conservation under AS 46.04.210.
* Sec. 10. AS 29.35.210(b) is amended to read:
(b) A second class borough may by ordinance exercise the following powers on an
areawide basis:
(1) provide transportation systems;
(2) license, impound, and dispose of animals;

(3) provide air pollution control under AS 46.14.500 FIN ACCORDANCE WITH

AS 46.03.140- 46.03.230];
(4) provide water pollution control;

(5) license day care facilities.
*Sec 11. AS 37.05.146(4) is amended by adding a new subparagraph to read:
(P) clean air protection fund (AS 46.14.840). .
* Sec 12. AS 44.46.025(a) is amended to read:
(@) The Department of Environmental Conservation may adopt regulations that prescribe

reasonable fees, and establish procedures for the collection of the fees, to cover the direct costs

of the following services provided by the department:
(1) inspections, permit administration, plan review and approval, and other related

services provided under AS 03.05, AS 17.20, and AS 18.35;
) the emission control permitting program and the motor vehicle pollution

control program under As 46.14; fees established underthisparagraph  shall also cover
indirectcosts of the programs to the extent required bvfederal law [AIR QUALITY

PERMITS UNDER AS 46.03.140 AND 46.03.160];

25. CSHB 377( )
v<y Text Underlined [DELETED TEXT BRACKETED]



© 0 N oo U W N e

W W N N N NN NN DN N DN N R

WORK DRAFT WORK DRAFT WORK DRAFT

(3) hazardous waste permits under AS 46.03.299 and 46.03.302;

; (4) plan approvals and permits for sewerage system and treatment works and
wastewater disposal systems, and plan approvals for drinking water systems, under AS 46.02.720;

(5) oil discharge financial responsibility approvals under AS 46.04.040;

(6) oil discharge contingency plan approvals under AS 46.04.030;

(7) water and wastewater operator training under AS 46.30.

* Sec 13. AS 44.62.330(a)(44) is amended to read:

(44) Department of Environmental Conservation, except to the extent that
AS 44.62.360 - 44.62.400 are inconsistent with the manner in which proceedings are initiated
under the provisions of AS 46.03 and AS 46.14:

* Sec 14. AS 46.03.760(f) is amended to read:

(0 A person who violates or causes or permits to be violated a provision of
AS 46.03.250 - 46.03.314, AS 46.14. or a regulation, a lawful order of the department, or a
permit, approval, or acceptance, or term or condition of a permit, approval, or acceptance issued
under AS 46.03.250 - 46.03.314 or AS 46.14 is liable, in a civil action, to the state for a sum
to be assessed by the court of not less than $500 nor more than $100,000 for the initial violation,
nor more than $10,000 for each day after that on which the violation continues, and that shall
reflect, when applicable,

(1) reasonable compensation in the nature of liquidated damages for any adverse
environmental effects caused by the violation, that shall be determined by the court according
to the toxicity, degradability and dispersal characteristics of the substance discharged, the
sensitivity of the receiving environment, and the degree to which the discharge degrades existing
environmental quality-,

(2) reasonable costs incurred by the state in detection, investigation, and attempted
correction of the violation;

(3) the economic savings realized by the person in not complying with the
requirement for which a violation is charged; and

(4) the need for an enhanced civil penalty to deter future noncompliai.ee.

* Sec. 15. AS 46.03.765 is amended to read:
Sec. 46.03.765. INJUNCTIONS. The superior court has jurisdiction to enjoin a violation
of this chapter, AS 46.04, [OR] AS 46.09. AS 46.14. or of a regulation, a lawful order of the
CSHB 377( ) 26-
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1 department, or pennit, approval, or acceptance, or term or condition of a permit, approval, or
2 acceptance issued under this chapter, AS 46.04, [OR] AS 46.09, or AS 46.14. In actions brought
3 under this section, temporary or preliminary relief may be obtained upon a showing of an
4 imminent threat of continued violation, and probable success on the merits, without the necessity
5 of demonstrating physical irreparable harm. The balance of equities in actions under this section
6 may affect the timing of compliance, but not the necessity of compliance within a reasonable
7 period of time.

8 * Sec.16. AS 46.03.780(a) is amended to read:

9 (@ A person who violates a provision of this chapter, AS46.04, [OR]AS 46.09, or
10 AS 46.14. or who fails to perform a duty imposed by this chapter, AS 46.04, [OR] AS 46.09, or
11 AS 46.14. or violates or disregards an order, permit, or other determination of the department
12 made under the provisions of this chapter, AS 46.04, [OR] AS 46.09, or AS 46.14. respectively,
13 and thereby causes the death of fish, animals, or vegetation or otherwise injures or degrades the
14 environment of the state is liable to the state for damages.

15 * Sec.17. AS 46.03.790(a) is amended to read:

16 (@) Except as provided in (d) of this section, a person is guiltyof a class Amisdemeanor
17 if the person with criminal negligence
18 (1) violates a provision of this chapter, AS 46.04, [OR] AS 46.09, or AS 46.14.
19 a regulation or order of the department, or a permit, approval, or acceptance, or a term or
20 condition of a permit, approval, or acceptance issued under this chapter, AS 46.04, [OR]
21 AS 46.09, or AS 46.14:
22 (2) fails to provide information or provides false information required by
23 AS 46.03.755, AS 46.04, or AS 46.09, or by a regulation adopted by the department under
24 AS 46.03.755, AS 46.04, or AS 46.09; [OR]
25 (3) makes a false statement or representation in an application, label, manifest,
26 record, report, permit, or other document filed, maintained, or used for purposes of compliance
27 with AS 46.03.250 - 46.03.314 applicable to hazardous wastes or a regulation adopted by the
28 department under AS 46.03.250 - 46.03.314"
29 (4) makes a false statement, representation, or certification in an application,.
30 notice, record, report, permit, or other document filed, maintained, or used for purposes
31 of compliance with AS 46.14 or a regulation adopted under AS 46.14: or
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(5) renders inaccurate a monitoring device or method required to hp
maintained under AS 46.14, a regulation adopted under AS 46.14. or a permit issued hv tho
department or a local air quality control program under AS 46.14.

* Sec.18. AS 46.03.790 is amended by adding a new subsection to read:

(h) Notwithstanding AS 12.55.035(b), upon conviction of an offense related to AS 46.14
and described in (a) of this section, a defendant who is not an organization may be sentenced to
pay a fine of not more than $10,000 for each separate offense.

* Sec. 19. AS 46.03.850(a) is amended to read:

(@ When, in the opinion of the department,a person is violating or is about to violate
a provision of this chapter* [OR] AS 46.04, or AS 46.14. or a regulation or lawful order of the
department, or a permit or certificate, or a term or condition of a permit or certificate issued by
the department under this chapter* [OR] AS 46.04, AS 46.14. the department may notify the
person of its determination by personal service or certified mail. The determination and notice
do not constitute an order under AS 46.03.820.

* Sec. 20. AS 46.03.875 is amended to read:
Sec. 46.03.875. REMEDIES CUMULATIVE. Allremedies provided by thischapter*

[OR] AS 46.04, or AS 46.14 are cumulative, and the securing of relief, whether injunctive, civil,
or criminal, under a section of this chapter* [OR] AS 46.04, or AS 46.14 does not stop the state
from obtaining relief under any other section of this chapter* [OR] AS 46.04, or AS 46.14.
* Sec. 21. AS 46.03.890(b) is amended to read:
(b) Inspection and enforcement employees ofthedepartmentdesignated by the
commissioner are peace officers in the performance of their duties under this chapter, AS 46.04.
[AS 46.03, AND] AS 46.09, and AS 46.14.

*Sec.22. AS 46.08.075(a) is amended to read:
(@) The state has a lien for expenditures by the state from the oil andhazardous substance

release response fund or from any other state fund, for the costs of response, containment,
removal, or remedial action resulting from an oil or hazardous substance release [SPILL], or,
with respect to response costs, the substantial threat of a release of oil or a hazardous substance
against all property owned by a person who is determined by the commissioner to be liable for
the expenditures under this chapter, AS 46.03, AS 46.04, AS 46.14. 42 U.S.C. 9607, or other

state or federal law. The lien includes interest, at the maximum rate allowable under
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1 AS 45.45.010(a), from the date of the expenditures. The state may file an action in a court of
2 competeiffjurisdiction in order to foreclose on the lien.
3  *Sec- 23. AS 46.08.900(6) is amended to read:
4 (6) "hazardous substance™ means an element or compound that, when it enters into
5 the atmosphere or into or on the surface or subsurface land or water of the state, presents an
6 imminent and substantial danger to the public health or welfare, or to fish, animals, vegetation,
7 or any part of the natural habitat in which fish, animals, or wildlife may be found; or (B) a
8 substance defined as a hazardous substance under 42 U.S.C. 9601 - 9657 (Comprehensive
9 Environmental Response, Compensation, and Liability Act of 1980); "hazardous substance” does
10 not include uncontaminated crude oil or uncontaminated refined oil in an amount of 10 gallons
11 or less;
12 * Sec. 24. AS 46.09.900(4) is amended to read:
13 (4) "hazardous substance” means (A) an element or compound that, when it enters
14 into tho atmosphere, or into or on the surface or subsurface land or water of the state, presents
15 an imminent and substantial danger to the public health or welfare, or to fish, animals, vegetation,
16 or any part of the natural habitat in which fish, animals, or wildlife may be found; or (B) a
17 substance defined as a hazardous substance under 42 U.S.C. 9601 - 9657 (Comprehensive
18 Environmental Response, Compensation, and Liability Act of 1980); "hazardous substance” does
19 not include uncontaminated crude oil or uncontaminated refined oil,

20 * Sec. 25. AS 46.35.200(4)(A) is amended to read,;

21 (A) emission control (AIR EMISSIONS] permit - AS 46.14
22 [AS 46.03.150], 18 AAC 50.120;

23  * Sec. 26. AS 46.35.200(8) is amended to read:

24 (8) "state agency" means a state department, commission, board or other agency
25 of the state; for the purposes of this chapter "state agency" also means a local or regional air
26 pollution control authority established under AS 46.14.500 fAS 46.03.210].

27 * Sec 27. AS 46.03.140, 46.03.150, 46.03.160, 46.03.170, 46.03.180, 46.03.190, 46.03.210,
28 46.03.220, 46.03.225, 46.03.230, and 46.03.245 are repealed.

29 * Sec 28. REGULATIONS. The Department of Environmental Conservation may adopt regulations
30 as authorized under AS 46.14, enacted by sec. 4 of this Act, and other statutory authority, to implement

31 changes made by this Act. Regulations adopted under this section may not take effect until the enabling
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statute takes effect under sec. 31 or sec. 32 of this Act

* Sec. 29. COOPERATION. The Department of Transportation and Public Facilities and the
Department of Environmental Conservation shall cooperate with each other as necessary to achieve
implementation of AS 36.30.097, enacted by sec. 3 of this Act, by July 1, 1994.
* Sec. 30. Sections 2 and 3 of this Act take effect July 1,1994. ~
* Sec. 31. AS 46.14.010, 46.14.020, 46.14.200(a) and (c) -(e), 46.14.205(a)(1) - (3) and(5),
46.14.210, 46.14.215, 46.14.225, 46.14.230, 46.14.235, 46.14.250, 46.14.255, 46.14.270, 46.14.280,
46.14.300, 46.14.400, 46.14.410, 46.14.420, 46.14.430, 46.14.500, 46.14.510, 46.14.520, 46.14.800 -
46.14.850, 46.14.900, and 46.14.990, enacted by sec. 4 of this Act, and secs. 1and 5 - 29 of this Act
take effect immediately under AS 01.10.070(c).

* Sec. 32. AS 46.14.200(b), 46.14.205(a)(4) and (b), 46.14.220, 46.14.240, 46.14.245, 46.14.260,

46.14.265,46.14.275, 46.14.285, and 46.14.290, enacted by sec. 4 of this Act, take effect November 15,
1993.
CHB377( ) -30-
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POSITION PAPER

OF

NATIONAL FEDERATION OF INDEPENDENT BUSINESS
NFIB/ALASKA)

TO THE

SENATE RESOURCES COMMITTEE

MARCH 27, 1992

ON

SB 3B3

AN ACT RELATINO TO AIR QUALITY CONTROL AND THE PREVENTION,
ABATEMENT, AND CONTROL OF AIR POLLUTION! RELATING TO CIVIL
AND CRIMINAL PENALTIES, DAMAGES, AND OTHER REMEDIES FOR AIR
QUALITY CONTROL VIOLATIONS! RELATINO TO USE OF THE OIL AND

HAZARDOUS SUBSTANCE RELEASE RESPONSE FUND| AND PROVIDING FDR
AN EFFECTIVE DATE.

?



HR. CHAIRMAN, MEMBERS OF THE COMMITTEE, MY NAME IS RESA JERREL,
AND | REPRESENT THE NATIONAL FEDERATION OF INDEPENDENT BUSINESS -

NFIB/ALASKA. X WOULD LIKE TO THANK YOU FOR THE OPPORTUNITY TO

COMMENT ON SB 383.

THERE ARE SEVERAL AREAS OF THE BILL WE ARE CONCERNED ABOUT AND

NEED TO BE AMENDEDI
- SECTIONS THAT GO BEYOND THE REQUIREMENTS OF THE CLEAN AIR ACT
AMENDMENTS OF 1990. THE SECTIONS THAT GIVE THEM ADDITIONAL
AUTHORITY TO: REGULATE MORE TYPES OF SOURCES* SET MORE
STRINGENT EMISSION STANDARDS? REGULATE MORE KINDS OF AIR
POLLUTANTS? AND, TO IMPOSE ADMINISTRATIVE PENALTIES.

- THE LANGUAGE THAT SAYS THEY "MAY" EXEMPT A SOURCE WHEN THE
FEDERAL ADMINISTRATOR HAS EXEMPTED A SOURCE (PAGE 3, LINE 2)]j
AND, N

- THE SECTION THAT GIVES THEM AUTHORITY TO SET A SHORTER TIME
LIMTT THAN 12 MONTHS FOR APPLICATION DEADLINES (PAGE S, LINE
6); AND,

FINALLY, THE LANGUAGE FOR THE FEE STRUCTURE NEEDS TO BE CLEARLY
SPELLED OUT. HISTORICALLY, THE DEPARTMENT HA8 BEEN REGULATING
MOSTLY LARGE CORPORATIONS. BY THEIR OWN ESTIMATION, £>00
SMALL BUSINESSES THAT HAVE NOT BEEN PREVIOUSLY REGULATED, SOON WILL
BE REGULATED. WHAT MAY SEEM LIKE A SMALL OR REASONABLE FEE TO THE
PERSONNEL AT THE DEPARTMENT, OR A LARGE CORPORATION COULD BE VERY
ONEROUS TO A SMALL BUSINESS OWNER. LANGUAGE NEEDS TO BE INCLUDED IN

THE BILL THAT STATES:

THE FEES ARE TO BE NO MORE THAN NECESSARY TO MEET THE
FEDERAL REQUIREMENTS FOR FUNDING OF THE PROGRAM.

ALSO, ON PAGE 29, LINE 15, LANGUAGE NEEDS TO BE ADDED THAT

STATES!

ANY REGULATIONS ADOPTED UNDER THIS CHAPTER SHALL NOT
BE MORE STRINGENT THAN FEDERAL LAW OR REGULATIONS.

THE STATES OF IDAHO HAS ADOPTED THIS LANGUAGE FOR FOR SHALLOW

INJECTION WELLS. THE STATE OF UTAH IN A 15 PAGE LAW HAS ADOPTED THE



SANE PRINCIPLE FDR RADIATION CONTROL, WATER POLLUTION CONTROL, SAFE
DRINKING WATER, AIR CONSERVATION, AND SOLID AND HAZARDOUS WAO9TE.
THIS LANGUAGE IS INCLUDED IN AN OKLAHOMA CLEAN AIR ACT NOW UNDER
CONSIDERATION. TWO SILLS ARE UNDER CONSIDERATION IN KENTUCKY THAT
CONTAIN THIS LANGUAGE.

FOR SOME BACKGROUND INFORMATION: NFIB/ALASKA IS COMPRISED OF
5,292 SMALL AND INDEPENDENT BUSINESS OWNERS. THE LEGISLATIVE AGENDA
OF NF113/ALASKA |IS DETERMINED BY OUR BALLOT. THE BALLOT IS OUR
ANNUAL POLL OF OUR MEMBERSHIP ON A SERIES OF ISSUES DEEMED CRITICAL
TO SMALL BUSINESS. A MAJORITY VOTE, OF THE MEMBERS .IN RESPONSE TO
THE POLL, SETS OUR POLICY AND PO3ITION ON LEGISLATIVE ISSUES.

THE FOLLOWING TS THE RESULT OF ONE OF THE QUESTIONS ON OUR 1991
POLL:

SHOULD LEGISLATION BE PASSED TO PROHIBIT THE DEPARTMENT

OF ENVIRONMENTAL CONSERVATION FROM IMPOSING ENVIRONMENTAL

STANDARDS AND LIMITATIONS THAT ARE STRICTER THAN FEDERAL
STANDARDS?

61.1*/. YES 33?. NO 5.9?7. UNDECIDED
THANK YOU FOR THE OPPORTUNITY TO TESTIFY ON THIS VERY IMPORTANT

BILL.



DEPARTMENT OF ENVIRONMENTAL CONSERVATION

Air Quality Management

1oo0 AMENDMENTS to the CLEAN AIR ACT
and their IMPACTS on ALASKA



Protection of Health
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Mobile Sources
Vehicle Tailpipe Standards

Ambient Air Quality Standards

T

Clean AIr Act
of 1970

Clean up poor
Air Quality Regions

Stack Emission Limits

Xl\ rOHHMh
Enforcement
Civil Penalties - $10,000/day State Stack Emission Standards
Criminal Penalties - $10,000/day Federal New Source Performance Standards

National Emission Standards for Hazardous Air Pollutants



PROGRAMS ADDED by AMENDMENTS

In addition to changes in previous components of the ACT

I Class |
O Class I
H Class Il
Clean Air Act
Amendments
AREA CLASSIFICATION
1975
1977
1980 Prevention of
1982 Significant Deterioration PERMIT to
CONSTRUCT
(psd) y PSD Facility
Review
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Ambient Air Quality Standards ® U Secondary
1 - HH _ Impacts
BACT

PSD Increments



Mobile Sources
Cold Start
. CO Standards
Inspections

List Of
189
TOXIC AIR
POLLUTANTS

Enforcement

Civil Penalties - $10,000/day
Criminal Penalties - $10,000/day

EFFECTS OF
1990 AMENDMENTS

CLEAN UP OF
NON-ATTAINMENT AREAS

STATE
OPERATING

. PERMIT
Clean Air Act PROGRAM

Amendments Federal Emission Standards

A State Emission Standards
New Source Performance Standards
Standards for Hazardous Air Pollutants
Early Reduction/MACT
Permit Fees
Voluntary Emission Limits
Certification of Compliance
Reporting & Monitoring Procedures
Ability to Reopen for Cause
Public Comment
EPA Review
Judicial Review of Actions

Nov. 15,1990

Small Business
Assistance Program /

Pollution Prevention



OLD CLEAN AIR ACT

Fuel Burning Facilities
potential emissions of 250 tpy

Incinerators 1000 Ib/hr

Diesel Engines - > 2350 hp

Petroleum Refineries

PSD size Facilities

WHO NEEDS AN
AIR PERMIT ?

State Air
Quality Permit

to Operate

1990 CLEAN AIR ACT

Fuel Burning Facilities
potential emissions of 100 tpy

Incinerators
1000 Ib/hr & Sewage Sludge

Diesel Engines - > 740 hp

Petroleum Refineries

Facilities emitting
Hazardous Air Polln
potential of 25 tpy

PSD size Facilities



Small Business Assistance Program

Small Business Advisory Panel

SHiaiBuwu
SnfButmu Qroudlntn
Oostror Hoot* Ssns
Aoints* Ayoints* Apoinis* .
saosuit
(IN_STDt Houm SErEt"
Aoints* Aoints* Ayoints* Abicstoru S

Small Business Assistance Program

Affected Small Businesses

Environmental Compliance Aiiitlance
Technical Assistance end Relenal
Oporaling Permit Assistance
Pollution Reduction Assistance
Continuout Monitoring Waivers
Special Permit Fee Program
Pollution Prevention Program
Pollution Reduction Program

Air Toxics Evaluation

Accidental Release Prevention
EPA Technical Support Referral
Hazardous Waste Evaluation

Resource Agencies
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ALASKA AIR STATUTES
REQUIRED & ESSENTIAL FEATURES

Exclusive Fund for Air Permit Program

Create Small Business Assistance Progranm
Create Advisory Panel
Provide Assistance to Larger Group

Modify Criminal Provisions and Fines

Construction Permits v. Operating Permits

Agency/Operator Emission Limits to Avoid Need for Permit

General Permits
Flexibility for Permit Fee Structure

Ability to Implement New Federal Rules in Permits

Reopening of Permits

Emission Limits Based on Health Risks or

Available Technology
Local Governments to be Implementing Partners

Administrative Penalties for Violations

Deter EPA Intervention

Public Involvement in Permits
Public Review of Permits
Appeal through Adjudication
Judicial Review
EPA Review
Public to Petition EPA

Retain & Update Existing Statutes
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Permit Contents

STATE AIR QUALITY

PERMIT TO OPERATE

Single Permit contains all State and Federal Requirements

Facility Location, Mailing address
Federal Emission Standards
State Emission Standards
New Source Performance Standards
Standards for Hazardous Air Pollutants
Early Reduction/MACT
Permit Fees
Voluntary Emission Limits
Small Business Assistance Provisions
Certification of Compliance
Reporting & Monitoring Procedures
Ability to Reopen for Cause
Public Comment

* EPA Review

Judicial Review of Actions
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Clean Air Act Permit Process

6

i j-
Application;
Preparation

Application Preparation Y /m m

Completeness Review
Response to Incompleteness
Completeness Review
Preliminary Permit Draft

Legal & Factual Basis for Cond.
Prel. Transmittal Packet

Public Comment Period

ACMP Consistency Determination
EPA Review Period

Response to EPA Objection
Public Petition Period
Response to Petition

Review of All Comments
Reconcile Permit if necessary

i Q.11

112 Month

Prelimrnafy :
Review:

Applicant

ADEC

18
o
T Final
Review

Public

EPA



TITLE I SUMMARY
(Hazardous Air Pollutants)

The Clean Air Act listed 190 Hazardous Air Pollutants (HAPS)
that must be regulated.

EPA must periodically review and update this list.

EPA must establish "Maximum Achievable Control Technology"
(MACT) for major sources of these pollutants.

MACT means:
* for new sources -- "best of best"

* for existing sources -- "average of the top 12% best
controlled sources."

Facilities may apply for a 6-year extension from MACT upon
demonstration of a 90% early reduction
(95% for particulates).
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EPA
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Source Categories
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Title V Permits
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Develop New
AIr Quality Plan

General Plan Provisions Gasoline Motor Vehicles

i Demo_nstrate n Stronger I/M Program
Attainment Standards

u Contingency B Commuters
Measures - 1 Oxygenated Fuels

B Emission ) 0 Cold Temperature
Inventory Standards

Diesel Vehicles

® Emission Control
Systems

B Low Sulfur
Fuel

Transportation System

B New Planning
Requirements
B Reporting Requirements



Permit Program Time Table

FY92 , FY93 , FY94 |, FY9% , FY9%6 , FY97 :

EPA Regulations for State Permits

EPA Regulations for Federal Permits m EPA Sanctions/Permits/Fee Collection
EPA Guidance - Small Business Assistance
State Statute Development/Adoption

State Small Business Assistance Program Develop Implement
State Permit Regulation Development/Adoption
EPA Review/Approval of State Program
Permit Application Submittal/Processing Process
Apply Process
Apply

Permits Issued/Renewed Level 1 Permits
Level 2 Permits

Level 3 Permits

Regulation/SIP Review for new Federal Standards 0 n O
EPA Oversight of State Issued Permits

Level 1 Permits: Sources > 1000 TPY Aggregate Emissions & All PSD Permits
Level 2 Permits: Sources > 100 TPY, except General Permits
Level 3 Permits: All sources classified for General Permits

H  May be delayed up to 3 months due to federal Regulation Moratorium



CAAA 90 Title V - State Operating Permit Program
Development Phase

Advisory Committee

Statutes, Regs, SIP

Permit Applications

Permit Fee Schedule

Permittee Search

Inspector Training

Small Business Program
Si*U« Sukdxi

1/92 4/92 7/92 10/92 1/93 4/93 7/93 10793 1794 4/94



Funding for Air Program FY 92 - FY 98
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Dollars (thousands)
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92 93 94 95 96 97 98
Fiscal Year

Federal Funds State General Funds Program Reciepts CA Fund
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DETERMINATION OF STAFFING REQUIREMENTS
Continuing Title V Permit Program

In order to determine the staffing requirements to meet the obligations of a continuing Title V permit
program, an analysis of current and future staffing requiiements was undertaken.

Jurisdiction for Alaskan Air Quality Control is coordinated through the Central Office (CO) and four
regional offices: Northern Regional Office (NRO), SouthCentral Regional Office (SCROQO), SouthEast
Regional Office (SERO), and the State Pipeline Coordinator’'s Office (SPCO). Currently, the Regional
offices conduct inspection and enforcement activities, and write the State’'s Air Quality Control Permits.
The Central Office coordinates the activities of the Regional Office, and does PSD permitting.

GENERAL

The first step to determine staffing requirements was to evaluate currently permitted sources. These
sources were then categorized into two groups: "Major" and "Minor". These are not the EPA classifications
of major and minor emitting facilities. Rather, "Major" refers to facilities which were permitted under PSD
provisions or whose emissions are greater than 500 tons per year (TPY). The "Minor" category
encompasses all other permitted sources.

Current Situation NRO SCRO SPCO SERO TOTALS
Number of current Permits 32 66 27 16 141
Major Permits - PSD or >500 tpy 12 38 24 12 86
Minor Permits - PSD Avoid or <500 tpy 20 28 3 4 55

Next, an estimation of the number of permitted sources after the Title V program was made. This was
derived from the following assumptions:

-1) an estimation of the number of previously permitted facilities, which were "grandfathered" out
of the permit program in the early '80s.

- 2) an estimate of the number of new classifications which will require permitting, such as NSPS
sources and NESHAP sources.

- 3) an evaluation of the facilities which are currently permitted, to classify applicable sources as
"Major" cr "Minor" after the facilities undertake emission reductions to minimize the Title V permit fees.

One provision in the Act which might be beneficial to any permitting authority is the ability to issue
General Permits. General Permits may be issued to a group of narrowly defined, similar sources. With
careful definition, it may be possible to establish General Permit categories which include up to 50%
of a State's minor permits.
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Therefore, two scenarios are possible, which, for this analysis, are labeled Type A - General Permits
are not possible for these Minor sources, and Type B - 50% of the projected Minor Sources can be
permitted with General Permits.

Projected Situation NRO SCRO SPCO SERO TOTALS
Number of Projected Permits 167 243 37 108 555
Major 60 99 29 46 234
Minor - Type A program 107 144 8 62 321
Minor - Type B program 53 72 8 31 164
General Permits - Type B program 54 72 0 31 157
INSPECTIONS

One task of the Title V permitting program is facility inspection. This task will be the responsibility of the
Regional Offices. Differences in facility composition and distance from the Regional Offices result in a
variation in time required for each office to perform a single inspection.

Work days reqd -Major Source Inspection NRO SCRO SPCO SERO
Travel 1.75 15 15 15
On-site 1.0 1.0 1.0 1.0
Reporting 1.0 1.0 1.0 10
Total - each major source Inspection 3.75 3.5 3.5 3.5
Work days reqd -Minor Source Inspection NRO SCRO SPCO SERO
Travel 1.0 .75 .75 .75
On-site 0.5 0.5 0.5 0.5
Reporting 0.5 0.5 0.5 0.5
Total - each minor source Inspection 2.0 1.75 1.75 2.0

Next, the number of projected permits was multiplied by the appropriate number of days to determine
the number of days per year for facility inspections. The time required for Central Office inspection
review was also calculated, based on 8 inspection reviews per person per day. It was also assumed
that if there was a General Permit program, then 10% of the General Permits issued would be audited
per year, and that General Permit facility inspections take as long as Minor source inspections.

Work days required annually - Inspections NRO SCRO SPCO SERO (6{0)
Major 225 346.5 101.5 161 11
Minor - Type A program 214 252 14 124 84
Minor - Type B program 106 126 14 62 43

General Permits (10% auditing) 10 14 0 8 4
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Conversion from work days to Full Time equivalent Employees (FTE) was made on the assumption that
1 FTE = 200 work days.

Total FTE required NRO SCRO SPCO SERO CO
Inspections - Type A program 2.2 3.0 0.6 14 1.0
Inspections - Type B program 1.7 2.4 0.6 1.2 0.8

TITLE V PERMIT RENEWALS

The next step is to determine the time required to process Title V permit renewals. The number of
projected permits is reiterated here.

Projected Permits NRO SCRO SPCO SERO CO (Total)
Number of Projected Permits 167 243 37 108 555
Major 60 99 29 46 234
Minor - Type A program 107 144 8 62 321
Minor - Type B program 53 72 8 31 164
General Permits - Type B program 54 72 0 31 157

The first assumption is that one-fifth of all Title V permits are renewed annually. The second assumption
was that one person in the Regional Offices can process 20 permits annually, and that one person in
the Central Office could process 25 permits annually. The increased personal capacity of the Central
Office program is derived from expected gains in efficiency due to task-directed processing.

Number of Permits Renewed Annually NRO SCRO SPCO SERO CO
Major 12 20 6 9 47
Minor - Type A program 21 29 2 12 64
Minor - Type B program 11 14 2 6 33
General Permits 1 14 0 6 31
Total FTE required NRO SCRO SPCO SERO (6{0)
Permit Renewal processing-Type A program 1.7 2.5 0.4 11 4.4

Permit Renewal processing-Type B program 1.4 21 0.4 0.9 4.0
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PERMIT REVISIONS

A number of sources will seek permit modifications, minor permit amendments, and administrative
permit amendments, which would allow operational change, or revision of facility information. A
conservative estimate based on past performance within each region provides the following estimate:

Permit Revisions NRO SCRO SPCO SERO CcoO
Permit modifications 3 5 5 3 16
Minor Amendments 4 5 3 2 14
Administrative Amendments 12 20 6 9 47
Total FTE required

Permit Revisions - Type A or B 0.6 0.7 0.4 0.3 11

PSD PERMITTING

in addition to Title V permitting, a number of sources will seek PSD permits. A PSD permit is required
to construct new facilities, or to make major modifications to an existing facility, such as adding new
air pollutant emitting equipment. Currently, PSD review is conducted by the Central Office. An
estimate, based on past applications to the Central Office and each region, provides the following:

PSD Permits NRO SCRO SPCO SERO CO
Number of Projected PSD Permits 1 2 3 1 7
FTE required * PSD Permit processing 0.5 1.0 15 0.5 2.0

OTHER ACTIVITIES

In addition to Title V permitting, other activities are required. The three most significant are: Facility
Operating Report reviews, compliance related activities, and non-Title VV permitting (such as Open burn
approvals and Flare permits).

Other Activities NRO SCRO SPCO SERO (6{0)
Non-Title V permits (Flare,Open Burn,etc.) 14 17 1 14 0
Compliance related 24 15 40 31 12
Number of Operating Report Reviews
Type A program 217 342 64 154 100(Audit)
Type B program (10% auditing of GPs) 173 271 60 123 100(Audit)
Total FrE required
Other Activities -Type A 0.8 12 0.7 0.8 0.3

Other Activities -Type B 0.8 11 0.7 0.8 0.3
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SUMMARY

With these calculations, itis now possible to determine the FTEs required for a continuing Title V permit
program. The calculations are summarized below:

Total FTE required - Type A program NRO SCRO SPCO SERO CcO
Inspections 2.2 3.0 0.6 14 1.0
Permit Renewal processing 1.7 2.5 0.4 11 4.4
Permit Revisions 0.6 0.7 0.4 0.3 11
PSD Permit processing 0.5 1.0 15 0.5 2.0
Other Activities 0.8 12 0.7 0.8 0.3
Total FTE required - Type B program NRO SCRO SPCO SERO (6{0)
Inspections 1.7 24 0.6 1.2 0.8
Permit Renewal processing 14 21 0.4 0.9 4.0
Permit Revisions 0.6 0.7 0.4 0.3 11
PSD Permit processing 0.5 1.0 15 0.5 2.0
Other Activities 0.8 11 0.7 0.8 0.3

Currently, three alternatives are being evaluated: Central Office Permitting, Regional Office Title V
permitting and Regional Office permitting for Title V and PSD. For the Cental Permitting case, the
Regional Offices will still be responsible for two categories: Inspections, and Other Required Activity.
The Central Office will have the responsibility for Title V and PSD permit processing and revision, and
oversight responsibilities for inspections and other activities.

Total CTE - Central Permitting NRO SCRO SPCO SERO (6{0)
Type A program 3.0 4.2 1.3 2.2 8.8
Type B program 2.5 3.5 1.3 2.0 8.2

For the case of Regional Office Title V Permitting, the Regional Offices will still be responsible for
Inspections, and other required activity, and will have authority for Title V permit processing and
revision. The Central Office will have the responsibility for PSD permit processing and revision, and
oversight responsibilities in all other areas.

Total FTE - Regional Title V Permitting NRO SCRO SPCO SERO CcO
Type A program 5.3 7.4 21 3.6 55
Type B program 4.5 6.3 21 3.2 51
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For the case of Regional Office Title V and PSD Permitting, the Regional Offices will be responsible for
Inspections, and other required activity, and will have authority for Title V and PSD permit processing

and revision. The Central Office will have oversight responsibilities for all areas.

Total FTE-Regional Title V & PSD Permits NRO SCRO SPCO SERO (6{0)

Type A program 5.8 8.4 3.6 4.1 3.5
Type B program 5.0 7.3 3.6 3.6 3.1



FY 92 PERMIT DEVELOPMENT

TASK

- Revise statutes

- Identify/Assist New
Permittees

- Cooperative Participation
for Regulation Development

- Prepare Draft Regulations

1 Small Business Assistance
2. Permitsl

Begin Drafting of Air

Quality Plan

Re-directed Tasks

1. Central Office Assistance
for Regional Offices

2. Air Toxics Development
3. Compliance Reportingl

4. District Office Support to
Regional Offices

Summary

Adjustments via Contracts
,.I'T INCREASE FY92

NQgs,

SKILLS

Ass't AG; Paralegal Ass't;
Env. Engr; DEC Mgmt;

Clerical

Env. Engr (CO &RO);

Clerical

Env. Engr (CO 4 RO);

Clerical

Asst AG; Paralegal Ass't;
Env. Engr; Clerical

Env. Engr;
Clerical

These tasks can be conducted through contracts.

EFFORT

25 FTE
(.15 DOL)

.50

1.50

(.20 DOL)
50
(.10 DOL)
75

.25

.75

.20

.50

5.20 FTE

< 50>

4.75 FTE



FY 93 PERMIT DEVELOPMENT

TASK

- Cooperative Participation for
Regulation Development

- Prepare Draft and Final
Regulations

- Prepare Draft and Final Air
Quality Control Plan

- Negotiate with EPA on
Regulations and Control Plan

- Initiate Small Business
Assistance Program

- Provide Assistance to Permit
Applicants

- Establish Fiscal System1
for Permit Fee Programs

- Begin Hazardous Air Pollutant

Standards and Reduction Programs

- Begin Review of Permit
Applications

SUM: All CAA Permit Development

<New Positions FY 92>

<Potential New Contractual

NET INCREASE FY 93

Notes;

'These tasks can be conducted through contracts.

SKILLS

Env. Engr (CO & RO);
Clerical

Ass't AG: Paralegal Asstt:

Env. Engr.

Env. Engr (CO & RO);
Cleyical

Asst AG; Env. Engr;
ADEC Mgnt.

Env. Engr;
Cleyical

Env. Engr (RO & CO);
Clerical

Acct. Tech.

Env. Engr.

Env. Engr.

EFFORT

2.00 FTE
75

(.20 DOL)
2.75

30

(.10 DOL)
1.00

1.25

0.25

0.25

0.75

9.3 FTE
<6.0>
<.25>

3.0 FTE



FY 94 TRANSITION PHASE

TASK

- Complete Adoption of Regs
and Control Plan

- Complete Negotiations with EPA

- Initiate Level Il Permit
Applications

Provide Permit Assistance to
Levels 1and Il Applicants

Review and Issue Level 1
Permits

Train and Implement Regional
Permit Liaisons

Continue Small Business Assistance

Revise Regulations and Control
Plan for Hazardous Air Pollutants
NSPS

Implement Permil Fee Collection
Systeml

Enhance Compliance
Reporting for New Permitsl

Begin Inspection and Compliance
Certification

SUM: All CAA Permit Development
<New Positions FY 92 ana 93>

< Contractor Assistance >

Net Increase FY 94

Notes:

SKILLS

Ass't AG, Paralegal Asst;
Env. Engr.

Ev. Engr; Paralegal Ass't

Ewv. Engr. (CO & RO);
Clerical

Env. Engr; Clerical
Ev. Engr; Clerical;
Paralegal Ass't

Env. Engr.

Ev. Spec.

Ass't AG, Bwv. Engr;
Paralegal Ass't
Contractor,

Admin. Ass't

Contractor; Bw. Engr;
Admin. Asst.

Ev. Engr (CO & RO);
Clerical

1 These tasks can be conducted through contracts.

EFFORT

(.20 DOL)
20

.25

.50

4.00

5.00

.75

1.0

.75

(.15 DOL)

1.75

1.25

1.25

17.10 FTE

<11.00>

<2.20>

4.0 FTE



IMPLEMENTATION PLAN

FISCAL YEAR FTE

92 23.0
92 (rev.) 34.0
93 53.0
9 4 53.0

OPERATIONAL PLAN

OPTION FTE

Central O ffice P erm itting 58.5
R egional O ffice P erm itting 65 .4

R egional P erm  itting and P SD 69 .4



Interim Program Reciepts Matrix

Facility Category Number Cost Total
Permitted each Reciepts
Incinerators 6 $ 3,000 $ 18,000
Electric Utilities < 500 tpy 14 $ 3,000 $ 42,000
Electric Utilities 500-2000 tpy 4 $ 8,000 $ 32,000
Electric Utilities 2000-4000 tpy 2 $ 25,000 $ 50,000
Electric Utilities > 4000 tpy 1 $ 50,000 $ 50,000
Asphalt plants 22 $ 3,000 S 66,000
Soil Remediation Units 12 $ 6,000 $ 72,000
Fuel Burning < 500 tpy 23 $ 3,000 $ 69,000
Fuel Burning 500-2000 tpy 19 $ 9,000 $ 171,000
Fuel Burning 2000-4000 tpy 7 30,000 $ 210,000
Fuel Burning > 4000 tpy 9 60,000 $ 540,000

Total $ 1,320,000



SB - 383
ALASKA AIR QUALITY STATUTES

SECTION-BY-SECTION ANALYSIS

Prepared by Alaska Department of Environmental Conservation
2/6/92

SECTION 1 PURPOSE

This section is self explanatory

SECTION 2. AVENDS AS 46 TO CREATE A NEW CHAPTER 14

AS 46.14.010 REGULATION AUTHORITY; EMISSION CONTROL STANDARDS

OBJECTIVE: EEOEBALJEQUIfIEMENI: STATE INTENT & EXPLAMAT 1QMt
This section provides basic powers CAA Section 502(b)(5)(C) provides Retain existing authority and satisfy
to the department to control air authority to impose emission limits minimum requirements of the
pollution sources and activities by in permits that are issued amended Clean Air Act.

establishing "out-of-stack” emission



standards for health protection.
Sub-section (a) incorporates the
language from the existing AS
46.03.140 proposed for repeal.
Subsection (b) is new language to
clarify authorities of the department
to establish emission standards
based upon either a) the need to
prevent excessive ground level
concentrations of an air
contaminant or b) the use of a
pollution control technology that is
reasonably available and
economically justifiable for a
particular source or class of air
pollution sources to use.

CAA Section 112(j) specifies that
state permit programs must
incorporate federal emission limits
or impose equivalent emission limits
if EPA does not promulgate an
emission limit for a type of source
for which EPA is scheduled to do
so under the Clean Air Act.

CAA section 112(1) specifies
minimum criteria for state programs
executing the section 112
provisions o* the Clean Air Act.
Section 112(1)(5)(A) addresses
emission limits.

CAA Section 165(a)(4) requires
technology-based emission limits
upon sources at a subject facility
via a permit review evaluation
which determines the "Best
Available Control Technology" on a
case-by-case basis.

AS 46.14.020 CLASSIFICATION AND REPORTING

OBJECTIVE:

This section incorporates the
existing language from AS
46.03.150 (proposed for repeal) to

FEDERAL REQUIREMENT:

CAA Section 504 presents the
minimum contents of a permit
which includes reporting of

STATE INTENT AND
EXPLANATION.:

Retain existing authorities and meet
new minimum federal requirement.



provide authority to classify
facilities and sources causing
emissions of air contaminants as
needed to ensure responsible and
efficient management of air
pollution. Subsection (b) provides
authority to require reporting of
information from those who emit
air contaminants.

information to assess compliance
by the facility with the terms of the
permit.

CAA Section 503 discusses when
permit applications are required to
be submitted to the permitting
agency.

Existing authorities enable to
department to require the submittal
of information regarding air
emissions and processes that cause
air emissions. This authority exists
regardless of the need for an entity
to obtain an air permit. The
authority needs to be retained to
enable the department to perform
its most basic function of
protecting air resources by having
knowledge concerning activities
that result in emissions of air
contaminants.

AS 46.14.200 PERMITS FOR CONSTRUCTION, MODIFICATION, OR OPERATION PROHIBITED

OBJECTIVE:

This section prohibits undertaking
certain actions that cause air
pollution without first obtaining a
permit from the deoartment. If a
permit is required, activities must
be performed in compliance with
the terms of an authorized permit,
order or other determination of the
department. The section
incorporates the authority that
currently exists in AS 46.03.160(a)
& (d)(proposed for repeal).

FEPERAL REQUIREMENT:

Permits to construct or modify are
required under CAA Sections
165(a) and 112(g)(2).

Permits to operate are required
under CAA Section 502(a).

STATE .INTENT, ft EXPLANATION:

The state intends to execute a
permit program that meets the
minimum requirements of the Clean
Air Act. Such a program must
greatly expand the number of
permits issued by the state because
of the reduced minimum facility
size that is now subject to permit
requirements. The state generally
intends to exempt any facility from
permit requirements if a federal
exemption is authorized unless



AS 46.14.205 PERMIT APPLICABILITY

OBJECTIVE:

This section specifies which
facilities are required to obtain a
permit to construct and which are
required to obtain a permit to
operate. Facilities that are required
to obtain a permit to construct will
be a sub-set of the facilities that
must obtain a permit to operate.

Currently, the department's permit
to operate is also used as
authorization to construct. To be
as timely as possible to permittees,
while also complying with the new
federal requirements, it is
advantageous to issue a permit to
construct separate from a permit to
operate when the construction
permit is necessary under federal
law.

FEPERAL REQUIREMENTS:

Identical references as noted for
46.14.200

there is strong basis of need, from
the state's perspective, to retain
the permit as a mechanism to
contain or minimize an air pollution
problem.

STATE INTENT & EXPLANATION:

The intent is to implement a permit
program that satisfies the minimum
federal requirements but is also
tailored as much a possible to meet
Alaska's unique needs.

Implementing a "permit to
construct” separate from a "permit
to operate" will enable the
department to issue a construction
authorization in the amount of time
currently taken, while the additional
mandatory review steps for the
permit to operate will be ongoing.
In practice, the applicant will
submit one permit application. The
permit to construct, if required,
would be issued within 30 days
after completion of a public
comment period and the permit to



Please note the importance and
special meaning of the term "major
facility" used in subsection (b) and
defined in section 46.14.900.

Permits to construct are Issued for
those facilities required by federal
law and others that "has the
potential to violate the ambient air
quality standards or otherwise pose
a threat to public health". The
purpose of this clause within AS
46.14.205(a)(3) is to prevent the
construction of a facility designed
in such a manner that its emissions
of air contaminants will
immediately threaten public health
and thereby require remediation
following construction. These
facilities will be classified and listed
in the department's regulations.

AS 46.14.210 EMISSION CONTROL PERMIT REGULATIONS

OBJECTIVE;

This section directs the department
to adopt regulations which include
all elements of the permit program
expressly required by the Clean Air

FEDERAL REQUIREMENTS:

CAA Section 502(b). The proposed
language addresses the federal
requirements as shown below:

operate would be issued
approximately 60-90 days, later
after the draft permit undergoes the
required federal review.

STATE INTENT & EXPLANATION:

The intent is to meet the minimum
federal requirements and to create
a mechanism to avoid the issuance
of permits to those facilities which



Act. Sub-section (b) incorporates
the authority from the existing AS
46.03.160(g) (proposed for repeal).

AS 46.14.215 STATE PLAN

OBJECTIVE:

This section identifies the State Air
Quality Control Plan and designates
that the department will act in the
Governor's behalf, with respect to

AS 46.14.210(a)(1): see

CAA Section 502(b), (b)(1);
AS 46.14.210(a)(2): see

CAA Section 502(b)(2),
503(b)(2);
AS 46.14.210(a)(3): see

CAA Section 502(b)(6);
AS 46.14.210(a)(4): see

CAA Section 504(a),(b),and
(c), 503(b)(2), 40 CFR
70.6(a)(iv)(A), (B)(Proposod);

AS 46.14.210(a)(5): see

CAA Section 502(b)(3)(A);
AS 46.14.210(a)(6): see

CAA Section 502(b)(5)-(10);
AS 46.14.210(a)(7): no federal
requirement. This is a state
initiative.

FEPERAL REQUIREMENTS:

CAA Sections 110,
502(b)(5)(C),502(d), 40 CFR 52.70

can contain their emissions below
the applicable levels through
voluntary process or operational
restrictions.

STATE INTENT &.EXPLANATION:

The State Air Quality Control Plan
is the resource management
document that identifies the
specific methods to be employed



the plans. All actions taken by the
department must conform with the
plan.

AS 46.14.220 TIME FOR SUBMISSION OF PERMIT APPLICATIONS

OBJECTIVE:

The section identifies when permit
applications are due under the new
permit program that takes effect
November 15, 1993

FEDERAL REQUIREMENTS:

CAA Section 503(a),and (c)

by the department for reducing air
pollution in areas that currently
exceed public health standards. The
plan establishes methods for
maintaining acceptable air quality In
the remaining portions of the state,
and provides detailed guidance
concerning the air permit program.
The Plan Is the official document
reviewed by EPA in determining if
the state program adequately
implements the Clean Air Act. As
such it becomes adopted into
federal law at the time of approval
and is then enforceable by EPA.

STATE INTENT & EXPLANATION:

The intent is to comply with federal
requirements and to insure that the
state maintains primacy over the

federal government in this program.



AS 46.14.225 ADMINISTRATIVE ACTIONS REGARDING PERMITS

OBJECTIVE:

Identify the time schedule under
which the department will take
actions on permit applications. Sub-
section (a) (1) adopts the concept
that currently exist in AS
46.03.160(b) (proposed for repeal).

FEPERAL REQUIREMENTS:

AS 46.14.215(a)(1) — no
applicable federal requirement

AS 46.14.215(a)(2) — - see
CAA Section 503(c)

AS 46.14.215(b) -— see
CAA Section 503(c)

AS 46.14.230 REVIEW OF PERMIT ACTION

OBJECTIVE:

This section identifies the remedies
that are open to those who are
aggrieved by a permit action.

EEPERALBEQUIREMEMTS:

CAA Section 502(b)(6)

STATE INTENT & EXPLANATION:

The intent is to comply with
minimum federal requirements and
to be as responsive as possible to
the needs of Alaska industries for
construction permits.

It is anticipated that the number of
permits issued will triple or
quadruple in comparison to 1991.
This will place a tremendous
burden upon the agency to issue
permits during the years of 1993 to
1997. Thus phased scheduling is
allowed for that start-up period.

STATE INTENT & EXPLANATION:

Under the Clean Air Act, the state
must provide an opportunity for an
aggrieved party to obtain judicial



AS 46.14.235 SINGLE PERMIT

OBJECTIVE: FEPERAL REQUIREMENTS:

The section presents the concept CAA Section 502(c)

that a facility, regardless of the
number of air contaminant sources
it contains, will secure only one air
permit which will identify ail
applicable state and federal laws
pertaining to the facility's air
contaminant emissions. Although
language from the existing AS
46.03.225 (proposed for repeal) is
not used, the concept of one permit
is retained.

review of a permit action. The state
desires to retain the currently
existing administration adjudication
process as a first step for an
aggrieved party. The administrative
adjudication process is less costly
and more responsive for a party
and therefore a more efficient first
step remedy. The opportunity for
judicial review is available after
adjucatory review.

STATE INTENT ft. EXPLANATION?

The intent is to comply with federal
requirements. This provision is also
in the best interest of Alaskans
because all federal and state
requirements will be consolidated
within a single document; the
permit.



AS 46.14,240 GENERAL OPERATING PERMITS

OBJECTIVE:

Incorporation of this elective
provision within federal law should
be extremely beneficial in
accomplishing timely issuance of air
permits for selected facility
categories.

FEPERAL REQUIREMENTS:

CAA Section 504(d) specifies that
states may elect to issue general
permits.

STATEINTENT-& EXPLANATIQN:

General permits will be a method of
quickly issuing individual permits
for facilities that have similar
source configurations, do not pose
a threat to air quality standards, or
a facility in which the potential
threat can be uniformly managed
by specific permit conditions.
Several general permits would be
created; one for each group of
similar facility configurations.
Before the permit is issued to any
subject facility, the draft general
permit would undergo public and
EPA review. It would then serve as
a model that could be issued to a
qualifying facility upon filing of a
permit application.



AS 46.14.245 OBJECTION BY THE ADMINISTRATOR

OBJECTIVE:

This section delineates the role of
the EPA Administrator ir the permit
review process.

FEDERALREQUIREMENTS:

CAA Section 505(b)

AS 46.14.250 PAYMENT OF FEES AND FEE STRUCTURE

OBJECTIVE:

Establish that permit fees will be
assessed by the department. The
structure of fee rates is proposed to
be established by the department in
regulation. The selected fee
structure could be based upon a
number of variables that either
affect direct cost to the department
or that are related to the quantity
or toxicity of emitted air
contaminants.

FEPERAL REQUIREMENTS:

CAA Section 502(b)(3)(A) and (B)
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STATE INTENT & EXPLANATION:

This is a required provision of any
state approved air permit program.
The intent is to compiy with the
federal requirement regarding
permit review by EPA.

STATE.INTENT & EXPLANATION:

The Clean Air Act requires that
permit fees be collected and that
such fees must be adequate to pay
the direct and indirect costs for
executing all tasks associated with
the permit program. The fees can
not be used to pay other air
program costs (example: the costs
of controlling carbon monoxide
pollution in Anchorage and
Fairbanks because this problem is
not caused by "permitted
facilities").



AS 46.14.255 PENALTY AND INTEREST FOR NONPAYMENT

OBJECTIVE: FEPERAL REQUIREMENTS:

This section establishes a No specific requirement, but,
deterrence for non-payment of authority for EPA to assess

fees. penalties and interest is set out in

CAA Section 502(b)(C)(ii).

12

Specific fees are not established in
the bill because it would be difficult
or impossible to establish an
equitable fee structure. There is
only limited knowledge about the
fiscal impact of potential fee
amounts to specific industry groups
especially for small businesses that
must now obtain permits. Much
more research and public review is
needed for setting an equitably fee
structure.

STATE INTENT & EXPLANATION:

Establishing an adequate deterrent
to non-payment of permit fees will
result in a low percent of non-
payment and will keep overall fees
lower and reduce costs for
collection of debit.



AS 46.14.260 CLEAN AIR PROTECTION FUND; SPECIAL ACCOUNT

OBJECTIVE: FEDERAL. REQUIREMENTS: STATE INTENT.& EXPLANATION:
This section establishes a special CAA Section 502(b)(3)(C)(iii) This is a federally mandated
account for the exclusive purpose provision for any approved state
of receiving permit fees, penalties permit program. The department's
and interest payments to be used intent is to comply with the

to pay the costs of executing the minimum requirements of federal
permit program. law.

Monies received as a result of
settlements from violations of law,
including permit provisions, would
be deposited in the general fund.
The department may request
appropriation by the Legislature of
these monies for use in carrying out
the air quality program of this

chapter.
Sec. 46.14.265 DURATION OF OPERATING PERMITS
OBJECTIVE: EEDERAL REQUIREMENTS: STAIEJNTENT_& EXPLANATION:
The sect: ,].identifies the maximum AS 46.14.265(a) see Currently air permits are issued for
duration r any permit before CAA 502(b)(5)(B) up to 5 years. It is expected that

renewal must be sought. the same policies would be retained



AS 46.14.265(b) see
CAA 503(d)

AS 46.14.270 REOPENING OF PERMITS

OBJECTIVE:

The purpose of the section is to
specify under what conditions a
permit can be re-opened to
incorporate new requirements.

FEDERAL REQUIREMENTS:

CAA Section 502(b)(9)
Also see CAA Section 502(b)(10)

14

since this concept is reflected in
federal law. Although most permits
would be issued for 5 years,
facilities that have compliance
problems would be issued permits
for lesser durations. Facilities that
traditionally re-locate on a frequent
basis would probably also be issued
for shorter durations since the
applicant would not be able to
anticipate facility location for five
years in advance.

STATEINTEM.'L& EXELANATIQN:

It is the intent of Congress that
permits are closed documents once
issued and thereby serve as a
shield for the permittee by
containing all applicable
requirements of state and federal
law. Congress also saw a need to
delineate specific events when the
issuing agency could re-open a
permit to incorporate new
requirements of federal law. The
department's intent is to comply



with the federal requirement to
provide for a re-opener in these
limited instances.

AS 46.14.275 TERMINATION, MODIFICATION, AMENDMENT, OR REVOCATION AND REISSUANCE OF PERMITS

OBJECTIVE: FEDERAL REQUIREMENTS: STATE INTENT & EXPLANATION:
This section specifies the procedure CAA Section 502(b)(5)(D) The intent is to comply with federal
and causes for the department to requirements and delineate
terminate or change a permit after explicitly "reasons for cause".
issuance. Proposed language for this section

is taken from the current language
of AS 46.03.120 for waste
disposal permits except for
subsection (5) which is new
language.

Sec. 46.14.280 FEDERAL TERMINATION, MODIFICATION, OR REVOCATION AND REISSUANCE OF PERMITS

QBJECJ1YE: FEDERAL REQUIREMENTS: STATE INTENT & EXPLANATION:

This section directs the department CAA Section 505(e) The intent is to avoid federal

to take all necessary actions to intervention in permits issued by

avoid federal pre-emption on a the department. Inclusion of this

permit that may result in permit provision in statute is not

termination or modification. mandatory, but, serves a valid
purpose.

15



AS 46.14.285 TEMPORARY OPERATIONS

OBJECTIVE: FEDERAL REQUIREMENTS:

The purpose is to provide a specific CAA Section 504(e)
permitting mechanism for

operations that typically relocate to

numerous areas of the state

depending upon short term

contractual projects.

AS 46.14.290 PERMIT AS A SHIELD

OBJECTIVE: FEDERAL REQUIREMENTS:

This section delineates that an CAA Section 504(f)
issued permit serves as a shield for

the permittee.

STATE.(NTENL ft EXPLANATION:

There is a direct advantage in
exercising this elective provision in
fedcrai law when recognizing the
needs of certain Alaska industries.
Typical facilities likely to receive
permits using this provision include
asphaltic concrete plants, portable
incinerators and combustion
devices used to clean petroleum
contaminated soils. It may be
desirable to extend the temporary
period at any location beyond the
one year stated in the proposed
statute. Federal law does not limit
the duration for a location, however
there is a need to stay within the
bounds of "temporary".

STATE INTENT ft EXPLANATION:

The intent is to comply with federal
requirement, but, include certain
exceptions to the shield that must



AS 46.14.292 TIMELY AND COMPLETE APPLICATION AS A SHIELD

OBJECTIVE: FEDERAL REQUIREMENTS:

This section delineates that filing a CAA Section 503(d)

timely and complete permit
application allows the owner and
operator to continue lawful
operation of the facility in the event
that the department fails to issue or
renew the permit.

AS 46.14.295 ADMINISTRATIVE PENALTIES FOR AIR POLLUTION

OBJECTIVE: FEDERAL REQUIREMENTS:
This section would create a none - see explanation for more
mechanism for the department to detalil

assess penalties administratively for

violations of this chapter,

regulations adopted under this

17

be retained to protect public health
and the environment during
unanticipated catastrophic events.

STATE INTENT & EXPLANATION:

This provision is especially
important for initial program start-
up when the department will not be
able to issue all of the permits
immediately. This will also allow
facilities that are not currently
required to have a permit to
continue operation without the
permit. It is quite important to
provide this assurance to permit
applicants.

STATE INTENT & EXPLANATION:

Although there is no direct federal
requirement, the Clean Air Act
substantially enhances the
enforcement authority of the U.S.
Environmental Protection Agency.



bo retained to protect public health
and the enviionment during
unanticipated catastrophic events.

AS 46.14.292 TIMELY AND COMPLETE APPLICATION AS A SHIELD

OBJECTIVE: EEPEBALREQUIREMENTS: STATE INTENT & EXPLANATION:
This section delineates that filing a CAA Section 503(d) This provision is especially

timely and complete permit important for initial program start-
application allows the owner and up when the department will not be
operator to continue lawful able to issue all of the permits
operation of the facility in the event immediately. This will also allow
that the department fails to issue or facilities that are not currently
renew the permit. required to have a permit to

continue operation without the
permit. It is quite important to
provide this assurance to permit

applicants.
AS 46.14.295 ADMINISTRATIVE PENALTIES FOR AIR POLLUTION
OBJECTIVE: FEDERAL REQUIREMENTS: STATE INTENT & EXPLANATION:
This section would create a none - see explanation for more Although there is no direct federal
mechanism for the department to detail requirement, the Clean Air Act
assess penalties administratively for substantially enhances the
violations of this chapter, enforcement authority of the U.S.
regulations adopted under this Environmental Protection Agency.

17



AS 46.14.300 MOTOR VEHICLE POLLUTION

OBJECTIVE:

This section would continue the
existing authorities in

AS 46.03.190 (proposed for
repeal) to control emissions of air
contaminants from motor vehicles.

CAA Section 187(a)(4)

Also see CAA Section 182(c)(3)

STATE INTENH&-EXELANATI1QN:

The department currently performs
several functions relating to control
of vehicular emissions. The
entirety of 18 AAC 52 focuses
upon vehicular emission controls
authorized under the current AS
46.03.190. The language
proposed here simply up-dates the
existing statute and does not
provide any new authorities in this
area.

AS 46.14.400 DEVELOPMENT OF PROGRAM (SMALL BUSINESS ASSISTANCE PROGRAM)

OBJECTIVE:

This section establishes the small
business assistance program to
provide aid to small businesses in
complying with the requirements of
the Clean Air Act.

FEPERAL REQUIREMENTS:

CAA Section 507(a)

19

STATE INTENT-J1 EXIZLANATJCN:

Providing this assistance to small
businesses affected by the Clean
Air Act will reduce the financial
burden upon these businesses,
increase their knowledge and
understanding of obligations placed



AS 46.14.410 SCOPE OF PROGRAM

OBJECTIVE: FEPERAL REQUIREMENTS:
This section lists the specific tasks CAA Section 507(a)(1)-(7)

that will be performed by the small Also see - CAA Section 507(d)
business assistance program staff.

20

upon them by the Act and assist
them in controlling and preventing
release of air contaminants to the
atmosphere. The small business
assistance program is a required
feature of any federally approved
state permit program.

STATE INTENT & EXPLANATION:

This assistance program is to be
viewed as a substantial aid to those
entities that are least
knowledgeable and least capable of
coping with the technical, fiscal
and legal provisions of the Clean
Air Act. This section as drafted will
provide this assistance to the
greatest number of Alaska
industries as possible. The federal
definition of a small business for
eligibility of this assistance is quite
restrictive. This is so because of
the congressional desire to contain
cost of the assistance in
recognition that the program is to
be funded by the collected permit
fees. The department has



AS 46.14.420 POWER TO LIMIT PROGRAM

OBJECTIVE:

This section identifies that the
Administrator of EPA and the
department can exclude certain
businesses from the assistance
program, that would otherwise be
eligible, if certain criteria are met.

FEDERAL REQUIREMENTS:

CAA Section 507(c)(3)

21

suggested statutory language that
will expand the definition of a small
business as much as allowed under
the Act to make this assistance
available to a larger portion of our
small businesses. Furthermore,
language is suggested to enable yet
an additional expansion of the
service if the Legislature were to
allocate additional monies to this
activity from the general fund.
Such monies may originate from
the settlement of enforcement
cases as discussed in AS
46.14.260(c).

STATE INTENT-&EXP-LANATIQN:

The intent is to incorporate this
elective provision into state law as
described in federal law which will
enable the state to exclude a small
business facility or group of similar
facilities from the assistance
program. The facility or group will



AS 46.14,430 COMPLIANCE ADVISORY PANEL

OBJECTIVE: FEDERAL REQUIREMENTS:

This section establishes an CAA Section 507(e)
oversight panel to guide the small

business assistance program and to

report its findings to the EPA

Administrator.

22

be excluded only if if is determined
by EPA, the U.S. Small Business
Administration and the department
that the facility or group, in light of
its technical and financial
capabilities, is not in need of the
assistance provided by this
program.

STATE INTENT & EXPLANATION:

This language has been drafted in
recognition of the separation of
powers criteria in Alaska law. It is
possible that additional discussions
and negotiations will need to occur
with EPA to clarify if the proposed
language satisfies the federal
obligations.

The language regarding semi-annual
meetings is not specified in federal
law, but was included to contain
the annual expenses of the panel in
recognition of their limited duties.



AS 46.14.500 PUBLIC RECORDS

OBJECTIVE: EEQEBAUEQU1BEMENTS;

This section provides that CAA Section 503(e)

documents in the department's
possession are public records with
very few exceptions (see - AS
46.14.510).

This section is more expansive than
existing public records laws in that
this law recognizes fewer
exceptions for process and
production related information.

AS 46.14.510 CONFIDENTIALITY OF RECORDS

OBJECTIVE EEQEBALBEQUIREMENIS :

This section identifies the criteria CAA Section 503(e)
that must be met to exclude
documents from being public
records. The language incorporates
the existing language in AS
46.03.180 (proposed for repeal)
with some clarifications.

CAA Section 114(c)

STATE INTENT & EXPLANATION:

The intent to comply with federal
requirements. All permit records
are public records except in those
cases where confidentiality is
necessary to protect a competitive
position or to safeguard company
information relating to confidential
information about markets,
processes or products.

STATE.INTENT & EXPLANATION:

This language is intended to meet
the federal requirements. In
general, federal regulations allow
more information to be held as
confidential in comparison to
existing Alaska law. The proposed
language will not alter existing
state law, except for the items
specifically noted here. Language is
proposed to address situations



AS 46.14.500 PUBLIC RECORDS

OBJECTIVE: EEBEBAL.BEQUI1BEMENTS:

This section provides that CAA Section 503(e)
documents in the department's

possession are public records with

very few exceptions (see - AS

46.14.510).

This section is more expansive than

existing public records(law£ in that

this law recognizes fewer

exceptions for process and

production related information.

AS 46.14.510 CONFIDENTIALITY OF RECORDS

OBJECTIVE: FEBEBAU3EQU1BEMENTS:

This section identifies the criteria CAA Section 503(e)
that must be met to exclude
documents from being public
records. The language incorporates
the existing language in AS
46.03.180 (proposed for repeal)
with some clarifications.

CAA Section 114(c)
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STATE.INTENT &.EXELA.NAIIQN:

The intent to comply with federal
requirements. All permit records
are puhlic records except in those
cases where confidentiality is
necessary to protect a competitive
position or to safeguard company
information relating to confidential
information about markets,
processes or products.

STATE INTENT & EXPLANATION:

This language is intended to meet
the federal requirements. In
general, federal regulations allow
more information to be held as
confidential in comparison to
existing Alaska law. The proposed
language will not alter existing
state law, except for the items
specifically noted here. Language is
proposed to address situations



Sec. 46.14.520 LOCAL AIR QUALITY CONTROL PROGRAMS

OBJECTIVE:

This section establishes a
mechanism for local governments
or groups of local governments to
implement all or parts of this
chapter within their respective
jurisdictions. This language is
intended to replace the existing AS
46.03.210 (proposed for repeal).

FEBERAL.BEQ .UIBEMEMIS:

There is no direct requirement in
federal law. CAA Sections 110(a)
(2)(E) and 502(d) do discuss the
concept of local programs. The
state remains responsible for
achieving the goals of a permit
program even if it is executed by a
local government entity.

24

when ambient monitoring and
meteorological data can be
considered confidential. This
would protect the uncontrolled use
of the collected data by entities
that do not contribute to the cost
of the data collection but would
stand to benefit by its use in a
reduced overall cost to themselves
for preparation of a permit
application.

SIATE . JNIENT_&-E*"PIANAImM:

The proposed language represents
some major conceptual differences
in comparison to that which exists
in AS 46.03.210. This language
provides much greater flexibility to
the department to implement a
cooperative program with any
significantly sized local government
for carrying out all or some of the
provisions of this chapter. The
existing statute would not allow
any local government to assume
responsibility for implementing the
permit provisions of the amended
Clean Air Act. The proposed



AS 46.14.530 INADEQUACY OF LOCAL PROGRAM

OBJECTIVE: FEDERAL REQUIREMENTS:

CAA Section 110(a)(2)(E) specifies
that the state is the responsible
entity for implementing the
requirements of the Clean Air Act.

This establishes the mechanism for
identifying and reconciling
inadequacies of a local government
program. The section incorporates
some of the language that currently
exists in AS 46.03.220 (proposed
for repeal).

AS 46.14.540 STATE AND FEDERAL AID

OBJECTIVE: EEPERAI REQUIREMENTS:

CAA Section 105 authorizes federal

The proposed language reflects to a
grants for air pollution control

large degree the existing language

language establishes a vehicle for
achieving this interagency
program.Called a "cooperative
agreement”, this document will
delineate the respective
responsibilities of each agency and
enable the department to approve
the activities of the local program.

STATE INTENT & EXPLANATION:

The intent of the section remains
the same as the existing statute,
however, the provisions are
substantially changed primarily to
work with the concept of a
cooperative agreement.

STATE INTENT & EXPLANATION:

The proposed statute includes only
minor changes to the existing



of AS 46.03.230 (proposed for efforts implemented by state and
repeal) local governments.

AS 46.14.550 LIMITATION OF POWERS

OBJECTIVE FEPERAL REQUIREMENTS:

This section describes the limits no applicable federal citation
upon powers authorized by this

chapter. The language reflects the

contents of existing AS 46.03.245

(proposed for repeal).
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language. Although this provision
of law is currently only used to a
minor degree, it is anticipated that
this may be executed on a much
broader basis with the new permit
program if some of the local
governments desire to become
partners in implementing the permit
program. This statute would allow
the state to provide all or a portion
of the monies needed to carry out
air permit functions by local
government entities.

STATE INTENT & EXPLANATION:

The intent Is to retain the existing
limits upon authority. A language
addition was made to exclude air
quality within residential dwellings
from the purview of the
department.



AS 46.14.560 RESPONSIBILITIES OF OWNERS AND OPERATORS

CBECTIMVE

This section is to clarify the
respective responsibilities and
liabilities of facility owners and
operators for compliance with the
provisions of this chapter.

AS 46.14.900 DEFINITIONS

OBJECTIVE:

This section defines terms used
within the chapter.

FEPERAL REQUIREMENTS:

There is no applicable federal
citation except that the state must
be able to enforce upon responsible

parties for violations of this
chapter.

FEP ERAL .REQUIREMENTS:

N/A
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STATE INTENT- & EXPLANATION:

The intent is to delineate the
responsibilities and liabilities of
facility owners and operators.

Most of the obligations in the Act
are imposed on both owners and
operators. This allows the
department to secure expeditious
compliance, without waiting for
private parties to determine who,
among them will effectuate
compliance. However, this section
is needed to avoid duplicative
efforts by the private parties.

STATE INTENT & EXPLANATION:

Intent and explanation not
necessary.



SECTIONS 3 THROUGH 13

OBJECTIVE:

Amend: AS 28
AS 28
AS 29
AS 29
AS 29
AS 29
AS 44
AS 44
AS 46
AS 46
AS 46

.10.
.10.
.35
.35.
.35.
.35.
.46 .
.6 2.
.03.
.03.
.0 3.

041(a)(10)

423

200 (b)
210 (a)
210(b)
025 (a)(2)
330(a)(44)
760 (f)
765

780 (a)

to incorporate reference to the new

Chapter 14 of Title 46 of Alaska

Statutes.

EEQERALBEfIUIREMENTS:

N /A

SECTION 14 AVENDING AS 46.03.790(a)

OBJECTIVE:

Expand the type of actions that
become subject to criminal

prosecution.

FEPERAL REQUIREMENTS:

CAA Section 113(c)(2)

28

STATE INTENT ft EXPLAN/ DON;
The intent is to amend existing

statutes to implement the new
Chapter 14 of Title 46.

STATE INTENT & EXPLANATION:

The intent is to comply with federal
requirements.



SECTION 15 AVENDING AS 46.790 TO ADD (h)

OBJECTIVE: EEPEBAL REQUIREMENTS: STATE INTENT & EXPLANATION:
Make criminal violations of this Proposed 40 CFR 70.11 The intent is to comply with federal
chapter subject to a maximum fine FR May 10,1991 requiiements.

of $ 10,000 per offense. Also see CAA Section 502(b)(5)(E)

SECTIONS 16 THROUGH 18

OBJECTIVE: EEDEBALBEQUIBEMENTS: STATE INTENT & EXPLANATION:

Amend: AS 46.03.850(a) There is no applicable federal The intent is to amend existing
AS 46.03.875 citation statutes to implement the new
AS 46.03.890(b) Chapter 14 of Title 46.

AS 46.08.075(a)
to incorporate reference to the new
Chapter 14 of Title 46 of Alaska
Statutes

29



SECTIONS 20 AND 21 AMEND AS 46.08.900(6) AND AS 46.09.900(4)

OBJECTIVE: FEPERAL REQUIREMENTS:

Amend the definition of hazardous There is no applicable federal
substance to include elements or citation.

compounds that enter the

atmosphere.

SECTION 22 AVENDS AS 46.35.200(4)

OBJECTIVE: FEPERAL REQUIREMENTS:

Amend AS 46.35.200(4) to There is no applicable federal
incorporate air permits issued under citation.
Chapter 14.

30

SIAIEINIENT.& EXPLANATION:

Releases of air contaminants can
and do result in direct and
immediate damage to public health
and the environment. This
language change is essentially a
house keeping function. The
Attorney General's Office has
interpreted the existing definition of
hazardous substance to include
emissions to the atmosphere.

STATE INTENT ft EXPLANATION:

The intent is to amend existing
statute to incorporate the new
Chapter 14 of Title 46.



SECTION 23

OBJECTIVE:

This section repeals existing
statutes for air quality control.

SECTION 24

OBJECTIVE:

This section authorizes the
department to adopt regulations to
implement this chapter.

FEPERAL ..REQUIREMENTS:

There is no applicable federal
citation

FEPERAL REQUIREMENTS:

There is no applicable federal
citation

31

STATE. INTENT.A EXPLANATION:

The new Chapter 14 replaces all
existing statutes for air quality
control except AS 46.03.170.
There is no longer a purpose for AS
46.03.170 since EPA has taken a
position that they will not endorse
any actions taken by the
department under this authority.
As discussed in AS 46.14.215, the
State Plan becomes enforceable by
EPA. EPA will not approve a plan
incorporating this authority.

STATE INTENT & EXPLANATION:

The intent is to enable the
department to fully Implement the
programs described in the chapter.



SECTIONS 25 AND 26

OBJECTIVE:

These sections provide for an
effective date for each of the

respective statutes within this bill.

FEDERAL REQUIREMENTS:

N/A

STATE INTENT.&.EXRLANATIQN:

Several statutes within section 2 of
the bill require a delayed effective
date to provide time to develop and
adopt implementing regulations.
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Motor Vehicle Manufacturers Association
of (lie limit™d Stnte». Inc.

Thoruo* 3 Heinnft May 7, 1992

PrvvUH'iil mill Chief Exccuiln Olllt.ii

Representative Tom Moyor
Alaska State Legislature
Room 13-C, State Capitol
Juneau,. Alaska 99901-1182

Re: CS HouBe Dill 377

Dear Represen ative Moyer:

In talking with the Department of Environmental Conservation,
it is our understanding that your HB 377 will be the lead bill in
the State Legislature to work toward the implementation of Alaska“s

clean air legislation.

The Motor Vehicle Manufacturers Association, particularly
during this past several years, has been working with all the state
legislatures with respect to their clean air programs. We want to
be supportive of a program in which Alaska will be able to meet the

federal Clean Air Act standards.

Relative to Article 3: Motor Vehicle Pollution Control
program, Sedtibn 46.14.300 already basically exists 1in current
Alaska law as Section 46.03.190 of the Alaska Environmental
Conservation Law. This section gives the Department of
Environmental Conservation authority to implement almost whatever
motor vehicle pollution control program they wish in order to meet
Alaska®"s clean air standards, which <could 1include California
emissions standards. Although the Jlanguage does not expressly
authorize this authority to the Department, such a claim could be

challenged.

We strongly recommend that section 46.14.300 be amended to
include language which would require the Department to conduct a
study if California emissions standards were to be adopted, and
reported back to the Legislature trior to the implementation of
such a program. It: is also our recommendation that the Legislature
continue to play a role of having jgislntive oversight on the
implementation of any other motor vehicle pollution control program
and fees for Alaska.
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Representative Tom Moyer Page 2

At the concl.tmion of the legislative session we would be more
than happy to personally meet and work with the Department to
discuss some of the specific programs they may have in mind.

Thank you very much for your consideration of such language in
this section of the proposed bill and we would be happy to respond
to any questions regarding this you may have.

Sincer

James w. Austin
Public Affairs Manager
Pacific Coast Region

JWA/Zeb

cc: Senator Lloyd Jones, Chairman,
Senate Natural Resources Committee
Members, Senate Natural Resources Committee
Alaska Department of Environmental Conservation
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MEMORANDUM

MOTOR VEHICLE MANUFACTURERS ASSOCIATION
1107 Ninth Street, Suite 1030
Sacramento, Californio 95014

91(5-444-3767

TO: Senator Llo; * “ 3
Chairman, X itural Resources Committee

FROM:  Jim Austin v
DATE: May 7, 1992

SUBJECT: Alaska CSHB 377

Pleas© find attached a Jletter to Representative Moyer
outlining our concerns and recommendations relative to his proposed

CSHB 377,

As 1 pointed out in my letter, our concerns lie in the total
freedom that the Department of Environmental Conservation has in
implementing programs with no legislative oversight being required.

I also want to express my appreciation to you and compliment
your staff on their cooperation and assistance in Kkeeping us
apprised on activities on this issue.

As 1 indicated to Representative Moyer, since the bill 1is so
general relative to the motor vehicle portion of the proposal, we
would be more than happy to come up and meet with the Department of
Environmental Conservation, your staff, and any others, after the
session to discuss specific programs relative to how Alaska can in
fact comply with the new federal clean air standards.

If you have any questions, | will be happy to try to respond.
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Motor Vehicle Manufacturers Association
of the United Slulcs, Inc.

It. Hannk May 7, 1992

PIOIdcenl mul Chli fLxiiullve UNINNG

Representative! Tom Moyer
Alaska State Legislature
Room 13-C, State Capitol.
Juneau, Alaska 99901-1182

Re: CS House Bill 377

Dear Representative Moyer:

In talking with the Department of Environmental Conservation,
it 1s our understanding that your hb 377 will be the lead bill 1iIn
the State Legislature to work toward the implementation of Alaska“"s

glean air legislation*

The Motor Vehicle Manufacturers Association, particularly
during this past several yoars, has been working with all the state
legislatures with respect to their clean air programs. We want to
be supportive of a program in which Alaska will be able to meet the

federal Clean Air Act standards.

Relative to Article 3: Motor Vehicle Pollution Control
Program, Section 46.14.,300 already basically exists in current
Alaska law as Section 46.03.190 of the Alaska Environmental
Conservation Law. TtiiE section gives the Department of
Environmental Conservation authority to implement almost whatever
motor vehicle pollution control program they wish in order to meet
Alaska®s clean air standards, which could 1include California
emissions standards. Although the Jlanguage does not expressly
authorize this authority to the Department, such a claim could be

challenged.

We strongly recommend that section 46.14.300 be amended to
include language which would require the Department to conduct a
study if California emissions standards were to be adopted, and
reported back to the Legislature prior to the implementation of
such a program. It i1s also our recommendation that the Legislature
continue to ploy a role of having legislative oversight on the
implementation of any other motor vehicle pollution control program

and fees for Alaska.

| 107 0ih mrm. Rull* 1010 « S*, i.Mntiilii C'aOltimla 1)5»l«
11 L J 7 sr*. ir. -ij j 0007
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MEMORANDUM

MOTOR VEHICLE MANUFACTURERS ASSOCIATION
1.107 Ninth street, Suite 1030
Sacramento, California 95814

916-444-3767 /
TO: Terry Otnes " ultont,
Senate Natu ources Committee
FROM: Jim AustintL
DATE: May 7, 1992
SUDJECTX Alaska CSHB 377
Attached 1is a copy of a letter | sent to Representative Moyer

today, along with your chairman and the members of your committee.
I just was advised this morning that HB 377 went out of House
Finance Committee today and will probably go to the Floor and then
over to your committee. I also have sent a copy of the letter to
the Department of Environmental Conservation.

My apologies for getting these comments to you so late. As
you can see, our primary concern deals with the ability of DEC,
under existing lav; to move ahead with a program such as the
California emissions program requirements for the State of Alaska,
obviously this would give us great concern and not necessarily meet

the clean air needs for the State.

Also, as | pointed out in my letter to Representative Moyer,
we feel it is very important that if the DEC were to implement a
California emissions program, that there be a study done prior to
its implementation and then come back to the Legislature for 1its
approval. Absent the legislative oversight on this program as well
as any other, they have really been given a blank check to do
whatever they feel appropriate, with no controls.

Could you please make a copy of Representative Moyer®s letter
to your committee members.

Thank you again for all your time and J will be glad to try to
respond to any questions in the short: time we have left.

JWA/Zeb

Enclosure
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Representative Tom Moyer Page 2

At the conclusion of the legislative session we would he more
than happy to personally meet and work with the Department to
discuss some of the specific programs they may have in mind.

Thank you very much for your consideration of such language in
this section of the proposed bill and we would be happy to respond
to any questions regarding this you may have.

James W. Austin
Public Affair3 Manager
Pacific Coast Region

JWAZeb

cc: Senator Lloyd Jones, Chairman,
Senate Natural Resources Committee
Members, Senate Natural Resources Committee
Alaska Department of Environmental Conservation



3ur-v:v

Council of Alaska Producers

P.0. Box 22653 Juneau, Alaska 99802

Telephone:(907)463-5704
Telecopy:(907)463-5740

Council of Alaska Producers
David G. Stone, President

Council Members: AMAX
Greens Creek Mining Co.
Echo Bay Alaska Inc.
Kensington Venture
Fairbanks Gold Inc.
Cominco Alaska Inc.
Cominco Exploration
Alaska Gold Co.
North Pacific Mining Co.
Cambior Alaska

American Copper & Nickel Co.



Sec. 46.14.010. EMISSION. CONTROL REGULATIONS. (a> After
public, hearing, ..the..department, shall--adopt regulations under this
chapter setting such air pollution emission standards, performance
standards and limitations as are necessary to meet the requirements
of state air quality control programs mandated by the Clean Air Act
as amended, 42 U.S.C. 7401-7671q, and federal regulations
promulgated thereunder. The department may not regulate air
contaminants that are not federally regulated, nor categories of
sources or facilities that are not federally vregulated/ nor
establish an emission standard or limitation that is more stringent
than a corresponding federal emission standard or Jlimitation,
except as provided in subsections (b) through (d) of this section.

(b) The department may adopt an equivalent emission
limitation when required pursuant to 42 U.S.C. 7412(]).

(c) The department may apply such federal standards as are
controlling in order to determine emission limitations required 1in
each permit.

(d) The department may conduct scientific studies of air
contaminants by gualified persons. All such studies shall be
subject to peer review. Following peer review, if the department
determines on the basis of these studies that uniquE: meteorological
conditions, source characteristics and exposure profiles are
significantly different in Alaska from those upon which the federal
standards and limitations are based and reasonably require the
regulation of air contaminants otherwise unregulated or require
more stringent emissions limitations 1in order to protect human

health and welfare, the department shall report its findings and



erecommendations toe the -legislature*at 1its next reqular-session.
The, report shall 1include suggested leqgislation, detailed findings
describing and evaluating the studies that form the basis for the
department®s recommendation, the results of peer review
evaluations, and an analysis of the technological and economic
feasibility of the proposal.

(e) State emission standards in effect on April 1, 1992
regulating ammonia, hydrogen sulfide and wood smoke may remain in
effect.

(f) The department promptly shall provide exemptions for
fugitive emissions to the extent allowed under federal laws and
regulations, and promptly shall adopt other federally adopted
exemptions.

(g) In 1implementing this chapter, the department may not
reguire a person to use machinery, devices, or eguipment from a
particular supplier or produced by a particular manufacturer 1if the
reguired emission limitations or performance standards may be met
by machinery, devices, or eguipment available from another
manufacturer.

(h) Emission limitations stated in permits shall be 1in the
form of performance standards and shall not restrict the permittee
to the use of particular designs or equipment.

(i) The department may require the owner and operator to use
or adopt methods, processes or procedures for the management and
operation of a facility regulated under this chapter if the federal
administrator has promulgated, pursuant to 42 U.S.C. 7112(h), a

design, equipment, work practice or operational standard, or



combination thereof, for the control, of-a.hazardous air pollutant
or pollutants that the federal administrator determines will assure
the proper operation and maintenance of any such element of design
or equipment, unless the federal administrator approves an
alternative hazardous air pollution standard wunder 42 U.S.C.
7112(h) (3).

€)) The department shall include 1in a permit an emission
standard or limitation that 1is more stringent than the applicable
federal standard or Jlimitation if requested by an owner and
operator.

(k) For a facility containing more than one source subject to
regulation under this chapter/ the department shall allow numerical
averaging of the emissions of each air contaminant from the several
sources at that facility for purposes of determining compliance

with applicable regulations and with permit limitations.



DRAFT: JApril 22, 1992

Sec. 46.14.205. FACILITIES REQUIRING PERMITS. (a) Before
constructing, installing, modifying, reconstructing, or
establishing a facility, the owner and operator shall obtain a
construction permit from the department if the facility is any one
of the following:

(1) a new facility that emits or has the potential to
emit greater than 250 tons per year (TPY) of a regulated air
contaminant;

(2) a new facility of a type classified under AS
46.14.020 that emits or has the potential to emit greater than
100 TPY of a regulated air contaminant;

(3) a new facility of a type classified under AS
46.14.020 that emits or has the potential to violate the
ambient air quality standards or otherwise pose a threat to
public health;

(4) a new facility that emits or has the potential to
emit greater than 10 TPY of a hazardous air contaminant, or 25
TPY, in the aggregate, of two or more hazardous air
contaminants;

(5) an existing facility, otherwise described 1in (1),
(2), (3), or (4) of this subsection, for which

(A) a modification is proposed that would 1increase
actual emissions of an air contaminant by an amount equal
to or greater than the emission quantity set out in
regulations adopted under AS 46.14.010; or

(B) reconstruction is proposed that makes it



. technologically .and econbmically-.feasible-to-.meet .the
applicable standards of this.chapter.

(b) The owner and operator of a facility shall obtain an
operating permit from che department if the facility is [A MAJOR
FACILITY,] a facility subject to (a) of this section, or a facility
that contains one or more of the following sources:

(1) a facility that emits or has the potential to
emit greater than 100 tons per year (TPY) of a regulated
air contaminant;

(2) a facility of a type classified under AS
46.14.020 that emits or has the potential to violate the
ambient air quality standards or otherwise pose a threat
to public health;

(3)[1] a source subject to federal new source
performance standards under 42 U.S.C. 7411 (Clean Air
Act, sec. I11) or national emission standards for
hazardous air pollutants 1issued under 42 U.S.C. 7412
(Clean Air Act, sec. 112); or

(4) [2] another stationary source designated by the
federal administrator or the department, by regulation

only as provided in 46.14.010.

COMMENT : The amendments delete the wuse of "major
facility” to eliminate the ambiguity that that phrase causes, and
makes it possible for a person reading the statute to be certain as

to which facilities are covered for construction permits and which



facilities are covered for operating, permits... The., definition of

"major fTacility” must be deleted from Sec. 990......
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e AS 46.14.222. —~-m OMPLETENESSADETERMINATION. (@) The
department shall... review .every application .submitted under this
chapter for completeness. To be determined complete, an
application must provide the information identified by the
department in regulations adopted under AS 46.14.21u and 1in
standard application forms provided by the department under 42
U.S.C. 766la(b)(l)/ and must be certified true and correct by the
owner and operator.

(b) The department shall notify the applicant 1in writing
whether the application 1is complete. Unless the department
notifies the applicant within 30 days of receipt of an application
that the application is incomplete, the application shall be deemed
to be complete.

(©) If, during the processing of an application after it has
been determined or deemed to be complete, the department finds that
additional information is necessary to evaluate or take action on
that application, such information may be requested in writing from
the owner and operator. Such a request shall not reverse a prior

determination of completeness.



Sec....46,14. 225, ..... ADMINISTRATIVE. ACTIONS REGARDING PERMITS.

(). Except.as .provided in AS 46.14.245 and .46.14.255 (b), after
receipt of a complete application, and after notice and opportunity
for public comment and hearing, the department shall issue or deny

(1) a construction permit within 30 days after the close
of the public comment period;

(2) an operating permit, other than a general operating
permit, within 12 months after receipt of the complete
application by the department.

(b) Notwithstanding (a) of this section, the department may
establish a phased schedule for acting on operating permit
applications submitted on or before November 15, 1994. A phased
schedule must ensure that at least one-third of the applications
submitted on or before November 15, 1994, will be acted on by the
department during each of the three years after November 15, 1994.
On or before November 15, 1997, the department shall act on all
applications received on or before November 15, 1994. The
department shall give priority to the issuance of permits for new
facilities and modifications of existing facilities.

(c) Failure by the department to act within the time limits
established in or under (a) or (b) of this section shall be treated
as a final agency action, but only for purposes of judicial review

to require that action be taken by the department.

COMMENT: The amendment gives authority to the department
to process permit applications for new and modified facilities 1if

- 1 -



the processing o f.applications for. unchanged existing facilities
creates, a bottleneck. It. also removes an ambiguity in the
corresponding section of the "clean" b ill relating to issuance of

construction permits and the notice and comment period.



Sec. 46.14.230. ..REVIEW OEL PERMIT. ACTION. If aggrieved
by a permit action wunder this chapter, the owner and operator, a
person who participated in the public comment process, or a person
with standing (UNDER STATE OR FEDERAL LAW TO OBTAIN ADMINISTRATIVE
OR JUDICIAL REVIEW OF A PERMIT ACTION UNDER THIS CHAPTER] may
request an adjudicatory hearing under the department's adjudicatory
hearing procedures. A fter the issuance of an adjudicatory hearing
decision, a party to the hearing may obtain judicial review of that

decision as provided in Alaska Rules of Appellate Procedure.

Amend 46.14.990 to include
( ) "person with standing" means a person who has or
possesses a private, substantive, legally protected interest under

state lav; that may be adversely affected;

COMMENT: By deleting the language in caps in Sec. 230
and providing a specific definition of "standing", disputes over

standing should be diminished at both administrative and judicial

review . Hearing o fficers are generally not permitted to create
law . Therefore, in order to simplify administrative proceedings as
well as to eliminate issues on judicial review, a definition of

standing should be included.

The definition of "person with standing”" w ill preserve
the rights of those who, for one reason or another, did not
participate in the public comment process, but have private

interests to protect.



Sec. 46.14.232.- MONITORING.--Monitoring of stack emissions or
ambient air quality, shall be required only for purposes of
demonstrating compliance with applicable permit requirements.
M onitoring requirements shall be reasonable and based upon test
methods, analytical procedures and statistical conventions approved
by the federal administrator or otherwise generally accepted as
scientifically competent. M onitoring activities shall be
consistent with the applicable emissions Ilim itations standards and
other requirements contained in the permit, unless otherwise agreed
to by the owner and operator and the department. The department
may not require owners and operators of sources to monitor
emissions or ambient air guality solely for the purpose of
scientific investigation or research unless mutually agreed to by

both parties.



Sec-tion 46..14..260. .mMDURATION OF OPERATING PERMITS. (a) An
initial operating.permit .under this <chapter for a. new facility
shall be issued for a fixed term established by the Department that
is no longer than five years but no shorter than three years after
the date of issue except as provided for temporary permits wunder
46.14.280 or unless a shorter term is requested by the permit

applicant.

(b) An operating permit for an existing or modified facility
and a renewal operating permit shall be issued for a fixed term of
five years, except as provided for temporary permits under
46.14.280 or unless a shorter term is requested by the permit

applicant.

(c) If a timely and complete application for renewal of an
operating permit is submitted to the department, the existing
permit issued under this chapter does not expire until the renewal

permit has been issued or denied.



Sec. 46.14 .265.. REOPENING -OP-PERMITS. (a). A permit issued

.under this ..chapter is subject to [.[REVIEW AND] reopening by the

department based on the determination of the federal administrator

that the permit must be revised to comply with 42 U.S.C. 7401 -

76719 (Clean Air Act).

(b) A permit issued wunder this chapter is

[REVIEW AND] reopening by the department if the permit is issued to

a major facility and has a remaining duration [IS VALID FOR A TERM]

of three or more years. The department shall reopen a permit

described in this subsection to incorporate changes in law, oi: to

impose equivalent emission lim itations, that become [BECAME]

applicable after the permit is [WAS] issued. The department shall

make revisions [INCORPORATIONS] allowed under this subsection as

soon as practicable, but, regarding a change in law, no later than
1B months after the change in law takes [TOOK] effect. The
department may not reopen a permit under this subsection if the
change in law is not effective until after the date that the permit
expires. Reopening of a permit under this subsection shall be

treated as a permit renewal by the department if the procedural

requirements for permit renewal have been met.

(c) Proceedings to reopen a permit shall follow the same

procedure as for initial permit issuance and shall affect only

those parts of the permit for which the department had cause to

reopen under this section.

(d) The department shall provide written notice of intent to

reopen and revise a permit issued under this chapter to the owner

and operator of a facility not less than 30 days before the date

subject

to



the permit.-is....to be reopened, ,except that the department may.

provide a. shorter period in the event of.an emergency.

COMMENT: The Clean Air Act speaks of "reopening and
revision", not "review." "Review" has been deleted because use of
that word creates some ambiguity, suggesting that a permit must be

reopened to afford the department the opportunity to "review" the

permit.

The grammar has been <changed to make <clear that the
department's authority to reopen permits is continuing. The word
"incorporations" has been changed to "revisions" to reflect the

purpose and procedures more precisely.

Subsection (d) has been added to make sure that the owner
and operator of a facility receive at least the minimum notice

required by the Clean Air Act.



Amend 46.14.270 to read as follows:-"
- . Sec. 46.14.270* MODIFICATION, TERMINATION, OR REVOCATION AND
REISSUANCE OF PERMITS. (a) The department may modify a permit
issued under this chapter if the owner and operator of the facility
request modification or if the department determines that

(1) the permit contains a material mistake; or

(2) there has been a material change in the quantity or
type of air contaminant emitted from the facility.

(b) The department may modify or terminate a permit issued
under this chapter if the department finds that the permit was
obtained by misrepresentation of a material fact, or the owner and
operator failed to disclose fully the facts supporting issuance of
the permit;

(c) The department may revoke and reissue a permit issued
under this chapter if the department finds that the permit must be
revoked and reissued to assure compliance with applicable
requirements.

(d) The department shall give written notice of intent to the
owner and operator not less than 30 days before commencement of
proceedings to modify, terminate, or revoke and reissue a permit.
The notice shall include the finding required under (b) or (c) of
this section.

(e) Proceedings under this section shall be conducted in
accordance with regulations adopted by the department governing

issuance, renewal, and reopening of permits.



Sea.—46.L4.285.--PERMIT- AS -SHIELD. ¢« (a) * Compliance with an

operating.perm itorder or other determination issued.under this

chapter is considered to be compliance with [THE OPERATING PERMIT

PROGRAM ESTABLISHED UNDER] this chapter.

(b) Nothing in this section alters or affects

(1) the owner's and operator's obligation to comply with

an emergency order issued under AS 46.03.820 or 42 U.S.C. 7603

(Clean Air Act, sec. 303); and

(2) the lia bility of an owner and operator for a

violation of applicable requirements of law before or at the

time of permit issuance.



SEC. 46.14.297. - INSPECTION.. An officer or-employee of-the

-department designated by-the commissioner may, upon presentation of

credentials and at reasonable times, enter wupon or through any
premises of a facility regulated under this chapter to (1) inspect
and copy any records required to be maintained; (2) inspect any

monitoring equipment or method required to be used; or (3) sample
any emissions that the owner and operator of the facility is

required to sample.



- — ARTICLE 5.- LOCAL. PROGRAMS .

...Sec, 46.1.4..500 LOCAL AIR.QUALITY CONTROL PROGRAMS., (@ With
the approval of the department, a municipality with a population of
1,000 or more may establish and administer within its jurisdiction
a local air quality control program that is consistent with all or
part of the department's air quality program as established under
this chapter. A first or second class borough may administer an
air quality control program approved by the department under this
subsection on an areawide basis and is not subject to the
restrictions for acquiring additional areawide powers specified in
AS 29.35.300 - 29.35.350. A third class borough may administer an
air quality control program approved by the department under this
subsection only in a service area formed under AS 29.35.490(b) or
(c)

(b) W ith the approval of the department, tw o or more
municipalities or other entities may create a local air quality
district for the purpose of jointly administering an air quality
control program within the boundaries of the air quality district.

(c) The department may require expansion or contraction of the
jurisdictional boundaries of a local air quality control program
approved under (a) or (b) of this section to include an adjacent
m unicipality or contiguous area in the unorganized borough iif the
department determines that the expansion or contraction is
necessary for the effectiveness and e fficiency of the
administration of a local program based upon an evaluation of

(1) the location, character, or extent of particular

29
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.concentrations of population; -
(2)local air contaminant sources; or

(3) relevant geographic, topographic, or
meteorological factors.

(d) A municipality or a local air quality district seeking
department approval for a local air quality control program shall
enter into a cooperative agreement with the department. The
cooperative agreement shall avoid unnecessary duplication of
responsibilities and must include provisions specifying

(1) the respective duties and awuthority of the
department and the municipality or Jlocal air quality
district in the administration of the local air guality
control program;

(2) the authority of the municipality or the local
air quality district to employ staff to administer the
local air quality control program;

(3) duties of staff employed wunder (2) of this
subsection;

(4) respective enforcement responsibilities of the
department and the municipality or the local air quality
district.

(e) A local air guality control program shall provide for the
exemptions of a locally registered motor vehicle from motor vehicle
emission requirements adopted under AS 46.14.300 if the motor
vehicle is not used within the program's jurisdiction.

(f)y A municipality or a local air quality district



administering a .program. under this-.section shall administer its

.local air quality .control program-, according to this chapter,
regulations adopted under this chapter, and its cooperative
agreement under (d) of this section” [EXCEPT THAT] A
m unicipality's or local ,ir quality district's program may not be

more stringent than the program administered by the department [IF
THE MUNICIPALITY OR DISTRICT HAS ADDITIONAL LEGAL AUTHORITY
AUTHORIZING ADDITIONAL REQUIREMENTS].

(g) A decision, order, permit, or other determination made or
issued under a local air quality control program is considered to

be a decision, order, permit, or other determination of the

department.



*Sec. 17.- AS 46.03.-790(a)

(a)

Except. as

of a class A misdemeanor

guilty
CRIMINAL NEGLIGENCE]

violates

(1)

AS 46.009, or AS 46.14,

department, or a permit,

condition of a permit,

this chapter, AS 46.04,

fails to

(2)

information required

or by a regulation

46.03.755, AS 46.04, or

makes a false

(3)

application, label,

document filed, maintained,

with AS 46.03.250 -

or a regulation adopted by

46.03.314,;

makes a false

(4)

certification in an

permit, or other

purposes of compliance

under AS 46.14; or

renders

(5)

required to be maintained

under AS 46.14, or a

provide

document

with

inaccurate

is amended

provided

if

a provision

a

[OR]

adopted

manifest,

or

46.03.314

in

the

of

regulation

approval,

approval,

AS 46.09,

by AS 46.03.755,

by

AS 46.09;

statement

record,

use

this

of

(d)

person

or acc

or

inform ation

the

[OR]

or r

d for

applicable

application,

file d

AS 46.14

under

permit

a

AS

issued

the department

statement,

, maintained,

or

monitoring

46.14,

by

to

chapter,

acceptance

or

AS 46.04,

department

report,

purposes of

notice,

read:
this section,

intentionally

or order

eptance, or
issued
AS 46.14;

provides

or

or

epresentation
permit,
to hazardous

under

representation,

record,

or

a regulation

device

or

a regulation

the

or

department

a

AS 46.04,

of

a term

under

in

used

person

[WITH

[OR]
the

or

under

false

AS 46.09,

AS

an

other

compliance

wastes

AS 46.03.250 -

or

report,

for

adopted

method

adopted

or a

is



.local air .quality control prog&am under AS. 46.14.

*Sec. 18... AS 46.03.790 is amended by. amending subsection

(g)(2) and by adding a new subsection (h), as follows:

(g)(2) lNintentionallyll has the same meaning given in AS

11.81.900. [CRIMINAL NEGLIGENCE HAS THE SAME MEANING GIVEN IN AS

11.81.900]



*Sec._.22. . REEORT- AND-RECOMMENDATIONS ON-PERMIT FEE PROGRAM,

(a)

By .January .31, 1993, the department.shall provide to the

legislature

(1) recommended legislation, together with the federal

administrator's comments as to its legal adequacy, to establish a

permit

permit

fee

fee

program designed to

(A) allocate equitably and fairly direct and
indirect costs among owners and operators of facilities
required to have permits; provide that no source or
source classification bears an unreasonable or
disproportionate share of the cost of the permit program
or the small business assistance program;

(B) meet the requirements of Title V of

the Clean Air Act, 42 U.S.C. 7401-7671q; and

(C) assure maximum e fficiency and minimize total
cost of a ll program elements, including excessive
sta ffing for permit applications and meetings, to be

supported from permit fees;

(2) a report to the legislature containing the proposed
schedule, including
(A) a detailed discussion of the facts and

rationale for the proposal;

(B) a detailed comparison of cost and staffing data
using the number of permits issued or otherwise processed
annually wunder the air permit program set forth as AS
46.03.140-245 and other similar regulatory programs

administered by the department,



- we Ty

(C). comparisons based upon data-from at least five
...o.ther .states with air permit .programs similar to the

program administered by the department.

(b) The department shall by October 15, 1992, publish for
public review and comment drafts of the materials produced in
response to subsection (a), and shall provide to the legislature by
January 31, 1993, a summary of the public comments received, any
alternative fee schedules suggested by the public and the

department's analysis of and response to the public comments.



- * COMMENT ON -SECS. 267 AND -REVISED %270. EPA recommends
ethat states adopt a-notice amendmenteprocedure and a-fast-track
procedure for minor modifications. The notice amendment procedure
would be used when no public comment s required and wunder the
language of proposed Sec. 267, would relate to changes at a
facility that would not affect air emissions.

M odifications are subject to public notice and comment
proceedings under EPA guidelines. W ithout either final EPA
regulations or state regulations, it is difficult to describe those
m odifications that might be suitable for a fast-track procedure.
Therefore, under the revision to Sec. 270, all modifications would
be treated the same.

The changes proposed are as follows:

1. Subsection (a) provides for modification at the

request of the owner and operator or if a material mistake has been

made or a material change in the guantity or type of air
contaminant emitted by the facility.

2. Subsection (b) gives the department fle xibility to
modify or terminate a permit. I f the owner and operator

unwittingly misrepresented a material fact or failed to disclose
facts, the department may determine that it is in the best
interests of the public not to terminate the permit, but simply
modify it.

3. Subsection (¢c) makes it clear when revocation and
reissuance could occur.

4. Subsection (d) makes explicit the minimum

for notice to the owner and operator as provided in the EPA

standards



guidelines. EPA requires that -the- findings in (b) or (c) be

furnished with the notice.

5. Subsection (e) presumes that the department

establish by regulation common procedures for all permit actions
that require public notice and comment and that proceedings for
m odification, termination, and revocation and reissuance w ill be
covered by such procedures.

Sec. 270 in the DEC draft makes it difficult for a person
having to deal with that provision to understand when a particular
action w ill be used. Regulations dealing with the various'actions
w ill be easier to write and fewer challenges to the appropriateness

of the department's actions are anticipated.



Explanation of Section 14:
The Producer's Council initially proposed a separate civil
penalty provision applicable only to air quality violations. In

response to the Department's concern about this approach, we have

agreed to use the existing civil penalty provisions in 46.03 as our
starting point. This proposal, which is similar to our original
suggestion, amends 46.03.760(f) by adding certain penalty

assessment criteria contained in the Clean Air Act (Section 113(e))
and by incorporating a requirement for the department to adopt a
penalty policy by regulation. These <changes w ill help assure
fairness and predictability in the wuse and application of civil

penalties.



Explanation of change to proposed. 46.14.030:

Since the first sentence of this section is a general polic

statement we thought it should be relocated to the "Purposes
clause in Section 1 (see page 1 of our draft, lines 11-14). Th
last sentence, referring to the Department's authority to adop

regulations, was deleted because it is redundant (see 46.14.010)

46.14.210; and Section 26).



WALTER J. HICKEL, GOVERNOR

C
\
- J m m
CHPT. G-BENMRONVENTAL CONERVATION
OFFICE OF THE COMMISSIONER PHONE: (907) 465-5050
410 WILLOUGHBY AVENUE, JUNEAU, AK 99801-1795 FAX: (907) 465-5070

April 22, 1992

Council of Alaska Producers
Robertson, Monagle & Eastaugh
240 Main, Suite 800

Juneau, AK 99801

Attn: James Clarke

Dear Mr. Clarke:

Enclosed is a packet of draft amendments concerning HB 377, the Air Bill. These
draft amendments will be the subject of discussion at a work session to be held this
Friday, April 24, in the Capitol Building, Room 17, starting at 10:30 a.m.

The draft amendments were generated in response to several suggestions put forward
by the Council of Alaska Producers and other industry groups during the past few
weeks. The contents of this packet do not represent all the potential amendments that
may be put forward in response to numerous recent discussions, but simply those
which could be accomplished in the limited time prior to Friday’s meeting.

Our intent is to focus on the major issues concerning the Air Bill on Friday in an
attempt to resolve those issues with compromise language that will satisfy the
Department as well as the affected industries.

It is our hope that, where agreement is reached, Representative Meyer, as sponsor of
HB 377, will suggest appropriate amendments to the bill. We look forward to
continued cooperation and a productive meeting on Friday.

Sincerely,

Janice Adair
Assistant Commissioner

Enclosure

ccC: The Honorable Lloyd Jones (w/enclosure)
The Honorable Tom Moyer (w/enclosure)



AMENDMENT PACKET #1 ADEC/ADOL 4/21/92
1 OF 2 PROPOSALS FOR Sec. 010

PROPOSED AMENDMENT TO CS HB377 (JUD)

Sec. 46.14.010. AMBIENT AND EMISSION CONTROL REGULATIONS, (@
After public hearing, the department may adopt regulations under this chapter
as necessary to prevent, abate, control, of identify air pollution [ DUE TO
EMISSIONS, INCLUDING REGULATIONS SETTING EMISSION STANDARDS,
PERFORMANCE STANDARDS, AND LIMITATIONS ]. The standards and
limitations adopted under this section [ MAY BE BASED BASED ON HUMAN
HEALTH AND WELFARE OR ON AVAILABLE TECHNOLOGY AND ] may be for
the state as a whole or may vary from area to area in recognition of local
conditions. The Department shall [ MAY ] provide exemptions for fugitive

emissions to the extent allowed under federal law and regulations.

(b) Ambient air quality standards adopted bv the department in regulation
shall be based upon protecting human health and welfare. The numeric value
of an ambient standard shall be identical to the value established in federal law,
if any, by the federal Environmental Protection Aaencv. for the particular air

contaminant.

fc) Emission standards, performance standards and emission limitations

which are adopted bv the department in regulation or specified in a permit to



restrict the release of air contaminants to the atmosphere shall be based on
protecting human health and welfare or on/ reasonably available technology.
(1) The department shall adopt, in regulation, emission standards.
performance standards and emission limitations applicable to
individual sources within a facility, or to facilitv-wide activities.
Facilitv-wide standards or limitations shall be based on emissions

rates from multiple sources at the facility.

(2 Emission standards, performance standards and emission
limitations adopted in regulations shall not be more restrictive than
the most restrictive applicable federal emission standard,
performance standard or limitation unless the department
demonstrates that a more restrictive standard is reasonably
achievable after taking into account available technology,
economic impacts, engineering feasibility and reliability, au i

environmental impacts.

(3) Emission standards, performance standards and emission
limitations specified in a permit, shall not be more restrictive than
any applicable standard established in regulation or the most
restrictive applicable federal emission standard, performance

standard or limitation unless:



(fl._ A more restrictive standard is requested bv the owner
and operator of the facility:

() A more restrictive standard is necessitated bv a source
specific or facility specific determination required under 42 U.S.C.
7401 - 7671a fCleari Air Act) and federal regulations adopted
under those laws: or

(\\\) A more restrictive standard is necessary to remedy a

violation of an ambient air quality standard.

{d) [ (b) ] In implementing this chapter, the department may not require a
person to use machinery, devices, or equipment from a particular supplier or
produced by a particular manufacturer if the required emission limitations or
performance standards may be met by machinery, devices, or equipment

available from another manufacturer.



AMENDMENT PACKET #1 ADEC/ADOL 4/21/92
- 2 OF 2 PROPOSALS FOR Sec. 010

PROPOSED AMENDMENT TO DRAFT CS PREPARED BY PRODUCER'S COUNCIL

Sec. 46.14.010. AMBIENT AND EMISSION CONTROL REGULATIONS.

(a) A fter public hearing, the department may adopt regulations
under this chapter setting ambient air guality standards and [ SUCH
AIR POLLUTION ] emission standards, performance standards and
lim itations as are necessary to protect human health and welfare.
meet the requirements of state air quality control programs
mandated by the Clean Air Act as amended, 42 U.S.C. 7401-7671q, and
federal regulations promulgated thereunder. The department may not
regulate chemical air constituents that are not federally regulated
until the Administrative Regulation Review Committee of the Alaska
Legislature has been notified and had adequate time to review the
proposed regulation. The department may not regulate.{ /NOR J
categories of sources or facilities

regulated [, ] unless the associated emissions*are”dOikelv to result

in a violation jof an ampient air gualiity standatd/g

(b) Ambient air quality standards adopted in regulation shall be
identical in numeric value to that value established in federal
lav, i f any, by the Environmental Protection Agency, for that
particular air contaminant. Regulations in effect on April |I. 1992

pertaining to ammonia, hydrogen sulfide and particulate matter from

wood smoke may remain in e ffect.

(c) the department shall not establish an emission standard?”



performance standard or |lim itation that is more stringent than the
most restrictive [ A ] corresponding federal emission standard or
lim itation, i f any, except as provided in the following: [
SUBSECTIONS (b) THROUGH (d) OF THIS SECTION. ]

(1) [ (b) 1 the department may adopt an equivalent emission
lim itation when required under [ PURSUANT TO ] 42 U.S.C. 7412(j)
(Clean Air Act); [.]

(2) [ (c) ] the department may apply such federal standards as
are controlling in order to determine emission lim itations required

in each permits [. ]

(3) the department may establish, in a permit, emission
standards resulting from a source specific or facility specific
determination required wunder 42 U.S.C. 7401 - 7671la 'Clean Air
Act) ?

(4) the dt artment may establish. in a permit. more

restrictive emission standards upon request bv the owner and
operator of a facility;

(5) the department may establish, in a permit. more
restrictive emission standards to remedy a violation of an ambient

air crualitv standard; and

(6) following notice and opportunity for review bv the
Administrative Regulation Review Committee of the Alaska
Legislature, the department mav establish a more restrictive
emission standard, in regulation, based upon a demonstration that

a more restrictive standard is reasonably achievable after taking

into account available t nology. economic impacts, engineering

feasibility and reliability, and environmental impacts.



[ (d) STATE REGULATIONS IN EFFECT ON APRIL 1, 1992 REGULATING

AMMONIA, HYDROGEN SULFIDE AND WOOD SMOKE MAY REMAIN IN EFFECT. ]

(d) [ (e)] The department shall provide exemptions for fugitive
emissions to the extent allowed under federal laws and regulations,

and may [ SHALL ] adopt other federally adopted exemptions.

(e) The department may adopt emission standards, performance
standards or emission lim itations based upon facilitv-w ide
activities in recognition of the numeric emission rates from
m ultiple sources within the facility.

(f) In implementing this chapter, the department may not require

a person to use machinery, devices, or equipment from a particular
supplier or produced by a particular manufacturer if the required
emission lim itations or performance standards may be met by
machinery, devices, or equipment available from another

manufacturer.

(9) Emission lim itations stated in permits shall be in the form of
performance standards and shall not restrict the permittee to 'the

use of particular designs or equipment.

(h) The department may not require the owner and operator to use
or adopt methods, processes or procedures for the management and
operation of a facility regulated under this chapter unless;

(1) the method, process or procedure is used directly or



indirectly to measure or report emission rates, guantities or

concentrations, from the facility;

(2) the method, process or procedure is used to measure
ambient concentrations of air contaminants or m eteorological

parameters,;

(3) the method, process or procedure is required wunder 42

u.s.c. 74 fClean Air Act Section 112(h));

(4) the method, process or procedure is part of a compliance

plan or a start-up/shutdown/malfunction plan; and

(5) I'M NCT CERTAIN THAT | HAVE IDENTIFIED EVERYTHING THAT MAY

BE NEEDED IN THIS CATEGORY.



AMENDMENT .PACKET #2 ADEC/ADOL 4/21/92
1 OF 1 PROPOSAL

PROPOSED AMENDMENT TO DRAFT CS PREPARED BY PRODUCER'S COUNCIL

Sec. 46.14.030. STATE AIR QUALITY PLAN.
The department shall act for the state in any negotiations relative
to the state air quality control plan developed wunder 42 U.S.C.
7401-7671q (Clean Air Act) . The department may adopt regulations

necessary to implement the state plan.



AMENDMENT PACKET #3 ADEC/ADOL 4/21/92
1 OF 1 PROPOSALS FOR Sec. 030

PROPOSED AMENDMENT TO CS HB377 (JUD)

Sec. 46.14.200. PERMITS FOR CONSTRUCTION, MODIFICATION, OR
OPERATION. (a) A person [ MAY NOT ] who intends to construct,
install, modify, reconstruct, or establish a facility subject to AS
46.14.205(a) [ , EXCEPT IN COMPLIANCE WITH THE ] must obtain a

construction permits [ AND AN ORDER OR OTHER DETERMINATION OF THE
DEPARTMENT UNDER THIS CHAPTER. ]

(b) A person [ MAY NOT OPERATE A MAJOR FACILITY OR ] who
operates or intends to operate a facility [ THAT CONTAINS ONE OR
MORE OF THE SOURCES LISTED IN ] subject to AS 46.14.205(b) must
obtain an operating permit or [ EXCEPT IN COMPLIANCE WITH THE
OPERATING PERMIT AND ] an order or other determination of the
department under this chapter.

(c) An owner and operator required to have a permit under
AS 46.14.205 shall comply with the terms and conditions of that
permit.

(d) The department shall ensure that permits issued, modified,
amended, [ OR ] renewed, or revoked and reissued under this chapter
comply with the emission lim itations and other requirements of 42
u.s.cC. 7401 - 7671q (Clean Alir Act), applicable federal
regulations, and the state air quality control plan.

(e) If c.he federal administrator exempts a source from the

requirements of 42 U.S.C. 7661la(a) (Clean Air Act, sec. 502(a)),



the commissioner, by regulation, shall [ MAY ] exempt that source

from equivalent [ SOME OR ALL OF THE ] requirements of this

chapter.



AMENDMENT PACKET #4 ADEC/ADOL 4/21/92
1 OFn PROPOSALS FOR Sec. 205

PROPOSED AMENDMENT TO CS HB377 (JUD)

Sec. 46.14.205. FACILITIES REQUIRING PERMITS. (a)
Before constructing, installing, modifying, reconstructing, or
establishing a facility, the owner and operator shall obtain
a construction permit from the department if the facility is

any one of the following:

(1) a new facility that emits or has the potential
to emit greater than 250 tons per year (TPY) of a regulated
air contaminant;

(2) anew facility of a type <classified under
AS46.14.020 that emits or has the potential to emit greater
than 100 TPY of aregulated air contaminant;

(3) anew facility of a type <classified under
AS 46.14.020 that has the potential to violate the ambient air
guality standards or otherwise pose a threat to public health;

(4) a new facility that emits or has the potential
to emit greater than 10 TPY of a hazardous air contaminant, or
25 TPY, in the aggregate, of two or more hazardous air
contaminants;

(5) an existing facility, otherwise described in
(1), (2), (3) or (4) of this subsection, for which

(A) a modification is proposed that would
increase actual emissions of an air contaminant by an
amount equal to or greater than the emission quantity set

out in regulations adopted under AS 46.14.010; or



(B) reconstruction is proposed that

technologically and economically feasible to meet the

applicable standards of this chapter.

(b) The owner and operator of a facility shall obtain an
operating permit from the department if the facility is [ A
MAJOR FACILITY, ] a facility subject to (a) of this section
[/] or is a facility that [ CONTAINS ONE OR MORE OF THE
FOLLOWING SOURCES ]:

(1) emits or has the potential to emit greater than
100 tons per year tTPY) of a regulated air contaminant;

(2) emits or has the potential to emit greater than
10 TPY of a hazardous air contaminant, or 25 TPY. in
aggregate, of two or more hazardous air contaminants;

(3) [ (1) ] contains a source subject to federal
new source performance standards under 42 U.S.C. 7411 (Clean
Alir Act, sec. 1) or national emission standards for
hazardous air pollutants issued wunder 42 U.S.C. 7412 (Clean
Air Act, sec. 112); or

(4) [ (2) ] contains another stationary source
designated by the federal administrator or the department, by

regulation.

makes

it



AMENDMENT PACKET #5 ADEC/ADOL 4/21/92
1 OF 1 PROPOSALS FOR Sec. 210

PROPOSED AMENDMENT TO CS HB377(JUD)

Sec. 46.14.210. EMISSION CONTROL PERMIT PROGRAM REGULATIONS,
(a) The department shall adopt regulations to address all
procedural and substantive elements of the emission control permi.it
program, except procedural elements that relate only to the

internal management of the department and do not affect the public

or govern the way the department deals with the public. The

regulations shall be reasonable, adequate, and provide maximum

fle xib ility in the operation of a facility consistent with the 42

u.s.c. 7401 - 7671q (Clean Air Act) and applicable federal
regulations. The regulations must include the following:

(1) a standard permit application form that meets

the requirements of federal regulations adopted under 42

Uu.s.c. 7661la(b) (Clean Air Act, sec. 502(b));

(2) procedures for preparation and submission of a

monitoring, reporting, and quality assurance plan and, if
required, a compliance schedule describing how a permitted
facility w ill comply with the applicable requirements of
AS 46.14.200 - 46.14.295;
(3) procedures for
(A) expeditiously determining when a permit

application is complete;

(B) processing and reviewing an application;



(@) providing public notice,
including opportunity for public comment and
hearing; and
(D) issuing permits;

(4) reasonable standard permit conditions,
including conditions for
(A) emission standards and lim itations;
(B) monitoring, recordkeeping, and reporting
for facilities subject to AS 46.14.205;
(C) inspection and entry,;
(D) certification of corporate or other

business organization reports;

(E) annual certification of compliance; and
(F) excess emission or process deviation
reporting;
(5) fees, and procedures for collecting fees;

(6) procedures for renewing, modifying, or amending

a permit that provide maximum fle xib ility in the operation of
the facility, including procedures to allow changes to a
permitted facility without requiring a permiit revision

whenever provided in federal regulations, consistent with the
purposes of this chapter and with 42 U.S.C. 7401 - 7671q

(Clean Air Act); and

(7) procedures for approving physical or
operational lim itations that w ill reduce a facility's
emissions to levels below those that would make the facility

subject to AS 46.14.200 and AS 46.14.205.



(b) The absence of, or the department's failure to adopt
a regulation under this section does not relieve a person from
compliance with a permit issued under this chapter and with
other provisions of law, including emission control

requirements.



AMENDMENT PACKET #6 ADEC/ADOL 4/21/92

1 PROPOSAL W/ 3 OTHER EFFECTED SECTIONS

PROPOSED AMENDMENT TO CS HB377(JUD)

Sec. 46.14.220. TIME FOR SUBMISSION OF PERMIT APPLICATIONS.
(a) The owner and operator of a facility required to have an
operating pennit under this chapter shall submit the required
application and monitoring, reporting, and quality assurance plan

no later than

(1) 12 months after the date on which the facility
becomes subject to AS 46.14.200(b) [ , OR AT AN EARLIER TIME IF
REQUIRED BY THE DEPARTMENT. ] ;or

(2) 12 months after the Approval Date, whichever s
later.
The Approval Date is the date on which the federal administrator
approves the state permit program under 42 U.S.C. 7661la(d".

(b) The department may accept and begin processing

applications filed wearlier than the Approval Date. Applications

filed early may be given priority for permit issuance.



AMENDMENT PACKET #6 ADEC/ADOL 4/21/92
SUPPORT AMENDMENT #1 FOR Sec. 220

PROPOSED AMENDMENTS TO CS HB377(JUD)

Sec. 46.14.225. ADMINISTRATIVE ACTIONS REGARDING
PERMITS. (a) Except as provided in AS 46.14.245 and AS
46.14.255(b), after receipt of a complete application, and

after notice and opportunity for public comment and hearing,
the department shall issue or deny

(1) a construction permit within 30 days after the
close of the public comment period;

(2) an operating permit, other than a general
operating permit, within 12 months after receipt of the
complete application by the department.

(b) Notwithstanding (a) of this section, the department
may establish a phased schedule for acting on operating permit

applications submitted within the tim e required under AS

46.14.220 [ ON OR BEFORE NOVEMBER 15, 1994 1. A phased
schedule must ensure that at least one-third of the
applications submitted during the initial application period
[ ON OR BEFORE NOVEMBER 15, 1994, ] w ill be acted on by the

department during each of the three years following the
initial application period [ AFTER NOVEMBER 15, 1994. ON OR
BEFORE NOVEMBER 15, 1997, THE DEPARTMENT SHALL ACT ON ALL
APPLICATIONS RECEIVED ON OR BEFORE NOVEMBER 15,1994 ].

(c) Failure by the department to actwithin the time
lim its established in or wunder (a) or (b) of this section

shall be treated as a final agency action, but only for



purposes of judicial review to require that action be taken by

the department.



AMENDMENT PACKET #6 ADEC/ADOL 4/21/92
SUPPORT AMENDMENT #2 FOR Sec.220
PROPOSED AMENDMENT TO CS HB377(JUD)

* Sec. 26. AS 46.14.200(b), 46.14.205(a)(5) and (b) , 46.14.220
46.14.240, 46.14.245, 46,14.265, 46.14.270, 46.14.280, 46.14.290,
and 46.14.292, created by sec. 4 [ 2 ] of this Act, take effect on
the day the federal administrator approves the state permit program

under 42 U.S.C. 766la(d) [ NOVEMBER 15, 1993 ]



AMENDMENT PACKET #6 ADEC/ADOL 4/21/92
SUPPORT AMENDMENT #3 FOR Sec.220

PROPOSED AMENDMENT TO CS HB377 (JuD/

* Sec. 25. AS 46.14.010, 46. 14.020, 46.14.200(a), (c), and (d) ,

46.14.205(a)(1) - (4), 46.14.210, 46.14.215, 46.14.225, 46.14.230,
46.14.235, 46.14.250, 46.14.255, 46.14.260, 46.14.275, 46.14.285,
46.14.295, 46.14.300,46.14.400, 46.14.410, 46.14.420, 46.14.430,
46.14.500, 46.14.510,46.14.520, 46.14.530, 46.14.540, 46.14.550,
46.14.560, and 46.14.900, created by sec. 4 2 ] of this Act, and
secs. 1 and 3 - 24 of this Act take effect immediately wunder

AS 01.10.070(c).



AMENDMEN‘I PACKET #7 ADEC/ADOL 4/21/92

1 OF 1 PROPOSALS FOR Sec.222

PROPOSED AMENDMENT TO DRAFT CS PREPARED BY PRODUCER'S COUNCIL

AS 46.14.222. COMPLETENESS DETERMINATION. (a) The
department shall review every application submitted wunder this
chapter for completeness. To be determined complete, an
application must provide the inform ation identified by the

department in regulations adopted under AS 46.14.210 and in
standard application forms provided by the department under AS
46.14.210 fa)fl) [ 42 U.S.C. 7661la(b)(l), 1 and must be certified
true and correct by the owner and operator.

(b) The department shall notify the applicant in writing
whether the application is complete. Unless the department

notifies the applicant within 60 [ 30 ] days of receipt of an

application that the application is incomplete, the application
shall be deemed to be complete.
(c) If, during the processing of an application after it has

been determined or deemed to be complete, the department finds that
addi:ional information is necessary to evaluate or take action on
that application, such information may be requested in writing from

the owner and operator.



AMENDMENT PACKET #8 ADEC/ADOL 4/21/92
1 OF 1 PROPOSALS FOR Sec.240

PROPOSED AMENDMENT TO CS HB377(JUD)

Sec. 46.14.240. GENERAL OPERATING PERMITS. A fter notice

and opportunity for public comment and hearing, the department

may, unless the permit is disapproved by the federal
administrator, establish a general operating permit that
would be applicable to more than one facility determined by
the department to be similar in source structure. A general

operating permiit must contain provisions that meet the
requirements of this chapter applicable to operating permits.
A general operating permit becomes e ffective when the
application is determined to be complete unless the department
notifies the applicant that the general permit is not
applicable to the facility [ IS NOT EFFECTIVE FOR A SPECIFIC
FACILITY UNTIL THE OWNER AND OPERATOR OF THE FACILITY HAS
SUBMITTED AN APPLICATION UNDER AS 46.14.220 AND THE DEPARTMENT
HAS ISSUED THE GENERAL PERMIT OPERATING PERMIT. THE
DEPARTMENT SHALL ISSUE OR DENY A GENERAL OPERATING PERMIT

WITHIN 30 DAYS AFTER RECEIPT OF A COMPLETE APPLICATION ].



AMENDMENT PACKET #9 ADEC/ADOL 4/21/92
1 OF 1 PROPOSALS REPLACING Sec.250

PROPOSED AMENDMENT TO DRAFT CS PREPARED BT PRODUCER'S COUNCIL

*Sec. 22. REPORT AND RECOMMENDATIONS ON PERMIT FEE PROGRAM,

(a) By January 31, 1993, the department [ OF ] shall provide to
the legislature

(1) recommended legislation, together with any comments

by the federal adminiscrator [ 'S COMMENTS ] as to its legal

adequacy, to establish a permit fee program designed to

(A) be equitable and fair among owners and
operators of facilities required to have permitsj. [ ,
AND]

(B) meet the requirements of Title V of

the Clean Air [ WATER ] Act, 42 U.S.C. 7401-

7671q9? and [.]

(C) assure maximum e fficiency and minimize total
cost of a ll program elements, including excessive
staffing for permit applications and meetings, to be

supported from permit fees”™ [;]

(2) a report to the legislature containing the proposed
permit fee schedule, including
(A) a detailed discussion of the facts and

rationale for the proposal;

(B) a detailed comparison of cost and staffing data

using the number of permits issued or otherwise processed



annually under the air permit program set forth as AS
46.03.140-245 and other similar regulatory programs

administered by the department,

(C) a comparison [ COMPARISIONS ] of fee schedules

based upon data from at least five other states with air
permit programs similar to the prognm administered by
the department.

(b) The department shall by November [ OCTOBER ] 15, 1992
publish for public review and comment drafts of the materials
produced in response to subsection (a), and shall provide to the
legislature by January 31, 1993, a summary of the public comments
received, any alternative fee schedules suggested by the public and

the department's analysis of and response to the public comments.



AMENDMENT PACKET #10 ADEC/ADOL 4/21/92
1 OF 1 PROPOSALS FOR Sec.260
W/ ASSOCIATE CHANGE Sec.270

PROPOSED AMENDMENT TO CS HB377(JUD)

Sec. 46.14.260. DURATION OF OPERATING PERMITS. (a) An
operating permit under this chapter, including an operating
permit that contains a compliance schedule, shall be issued

for a fixed term of five years [established by the department

that is no longer than five years and no shorter than three

years ] after the date of issue, except as provided for

temporary operations [ PERMITS ] under AS 46.14.280 or unless
a shorter term is requested bv the permit applicant.

(b) If a timely and complete application for renewal

an operating permit is submitted to the department, the

existing permit issued wunder this <chapter does not expire

until the renewal permit has been issued or denied.



AMENDMENT PACKET #10 ADEC/ADOL 4/21/92
AMENDMENT Sec 270 TO SUPPORT Sec.260

PROPOSED AMENDMENT TO CS HB377(JUD)

Sec. 46.14.270. TERMINATION, MODIFICATION, AMENDMENT, OR
REVOCATION AND REISSUANCE OF PERMITS. A fter 30 days' written
notice to the permittee, the department may

(1) terminate, modify, amend, or revoke and reissue a
construction or operating permit if the department finds that

(A) the permit was obtained by misrepresentation of
m aterial fact or by failure of the owner and operator to disclose

fully the facts relating to issuance of the permit;

(B) the permittee has violated this chapter, a
regulation, a judicial or administrative order, or a material term
or condition of a permit, approval, or acceptance issued under this

chapter; [ OR ]

(C) there has been a material change in the quantity or
type of air contaminant emitted from the facility; or

(D) the permittee has failed to construct or modify a
facility within the time period specified in a construction permit,
if any, required under AS 46.14.205 fa);

(2) modify, amend, or revoke and reissue a construction or

operating permit if the department finds that the permit contains
a material mistake or if requested bv the owner and operator of the

facility .



AMENDMENT PACKEL#11 ADEC/ADOL 4/21/92

1 OF 1 PROPOSALS FOR MALFUNCTIONS

PROPOSED NEW SECTION TO CS HB377 (JUD)

Sec. 46.14. EXCESS EMISSION EVENTS CAUSED BY MALFUNCTIONS
An event occurring during the startup, shutdown, or malfunction of a source or the
associated pollution control equipment which results in noncompliance with an
emission standard, performance standard or emission limitation is an excess emission
event. An unavoidable excess emission event shall not be considered a violatior of
the permit, except when an ambient air quality standard is exceeded. An unavoidable
excess emission event shall not include events caused entirely or in part by improperly
designed equipment, lack of preventive maintenance, careless or improper operation,
or operator error. Nothing in this section limits the department’'s power to enjoin the

emission or mandate corrective action.

Definitions for AS 46.14.990:
"Startuplmeans setting into operation any source, including associated pollution

control equipment, process equipment or a process.

"Shutdown" means cessation of operation of any source, including associated pollution

control equipment, process equipment or a process, for any reason.



"Malfunction” means any sudden and unavoidable failure of a source, including
pollution control equipment and process equipment. A failure caused entirely or in
part by poor maintenance, careless operation, or any other preventable condition or

preventable equipment breakdown shall not be considered a malfunction.
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CS FOR SENATE BILL NO. 383 (RESOURCES)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE RESOURCES COMMITTEE

Offered:
Referred:

Sponsor(s):  SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR
A BILL
FOR AN ACT ENTITLED
1 "An Act relating to air quality control and the prevention, abatement, and control of air

pollution; relating to fees charged for emission control permits; relating to civil and

N

criminal penalties, damages, and other remedies for air quality control violations; clarifying

w

4 the definition of ‘hazardous substance’ to include releases and threatened releases to the

atmosphere; amending the lien provisions relating to the oil and hazardous substance

ol

6 release response fund; relating to inspection and enforcement powers of the Department

7 of Environmental Conservation; and providing for an effective date.”

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9  * Section 1. POLICY; PURPOSES, (a) It is the policy of the state to have a program to prevent,
10 abate, control, and identify air pollution that complies with 42 U.S.C. 7401 - 7671g (Clean Air Act), as
11 amended, and federal regulations adopted under those sections.

12 (b) The primary purpose of this Act is to bring the state into compliance with the 1990
13 amendments to the federal Clean Air Act codified at 42 U.S.C. 7401 - 767 Ig. Changes in state law are

1 CSSB 3BERES)
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necessary to allow the state to continue to have primary management of air quality in the state and to
retain federal approval of the state’s air quality control program in order to ensure the continued receipt
of federal highway and air pollution control money. The federal Environmental Protection Agency must
prohibit the approval of highway projects and highway grants, and may withhold air pollution control
grants, if the state does not comply with 42 U.S.C. 7401 - 7671q (Clean Air Act).

(c) It is the legislature’s intent that the state comply with 42 U.S.C. 7401 - 7671g (Clean Air
Act) in a manner that meets the federal requirements, allows for efficient and cost effective processing
of permits, requires accountability from the Department of Environmental Conservation on matters
relating to recovery of program costs, and ensures the productivity of the state’s businesses while
protecting the health and welfare of the state’s residents.

(d) The legislature also recognizes that the replacement of automobiles, light trucks, and vans
in the state fleet with vehicles fueled by energy sources other than gasoline will contribute to the
improvement of air quality in the communities in which they are used. Therefore, another purpose of
this Act is to require state agencies operating in nonattainment areas for carbon monoxide and particulate
matter to procure altemative-fueled vehicles.

* Sec. 2. AS 46 is amended by adding a new chapter to read:
CHAPTER 14. AIR QUALITY CONTROL.
ARTICLE 1 CLASSIFICATIONS AND STANDARDS.

Sec. 46.14.010. EMISSION CONTROL REGULATIONS, (a) After public hearing, the
department may adopt regulations under this chapter establishing ambient air quality standards
and emission standards as necessary to meet the requirements under 42 U.S.C. 7401 - 7671q
(Clean Air Act), as amended, for state air quality control programs. The standards established
under this section may be for the state as a whole or may vary in recognition of local conditions.

(b) Except as provided in AS 46.14.020 and 46.14.205(a)(3), the department may not
adopt a regulation that regulates air contaminants, sources or categories of sources, or facilities
that are not required to be regulated under federal law.

(c) Except as provided in (d) and (e) of this section, the department shall comply with
AS 46.14.015 before adopting a regulation that establishes an emission standard or ambient air
quality standard

(1) for which there is no corresponding federal standard; or

(2) that is more stringent than a corresponding federal standard.

CSSB 383(RES) -2-
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(d) Notwithstanding AS 46.14.015 and (c) of this section, the department may, after
public hearing, adopt a regulation that establishes an emission standard for benzene or for open
burning without complying with AS 46.14.015.

(e) The olepartment shall include an emission standard in a permit that is more stringent
than the otherwise applicable federal or state emission standard, and is not required to follow the
procedures of AS 46.14.015 in order to do so, if the more stringent standard is

(1) requested by the owner or operator to whom the permit is issued; or

(2) determined to be necessary based on the source-specific or facility-specific
determination required under 42 U.S.C. 7401 - 767lq or federal regulations adopted under those
sections.

(f) The department’s regulations must provide for exemptions for fugitive emissions to
the extent allowed under federal laws and regulations.

() An emission standard adopted by the department may be applicable to individual
sources within a facility or to all sources within a facility. For purposes of determining
compliance with applicable regulations and with permit limitations, the department may allow
numerical averaging of the emissions of each air contaminant from several sources within a
facility if

(1) requested by the owner and operator, and
(2) allowed under 42 U.S.C. 7401 - 7671q.
(h) In implementing this chapter, the department may not require a person to use
(1) machinery, devices, or equipment from a particular supplier or produced by
a particular manufacturer if the applicable emission standard may be met by machinery, devices,
or equipment available from another supplier or manufacturer, or
(2)specific methods, processes, procedures, or equipment for the management and
operation of a facility regulated under this chapter except to the extent that the federal
administrator
(A) has adopted a design, equipment, work practice, or operational
standard under 42 U.S.C. 7412(h) for the control of a hazardous air pollutant; and
(B) has not approved an alternative hazardous air pollutant standard under
42 U.S.C. 7412(h)(3).
Sec. 46.14.015. SPECIAL PROCEDURES FOR MORE STRINGENT REGULATIONS;

3 CSSB 383(RES)
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1 ADVISORY PANEL, (a) Before adopting a regulation governed by AS 46.14.010(c), or seeking
2 legislative authorization to regulate an air contaminant, source, categories of sources, or facility,
3 or to adopt a more stringent ambient or emission standard than otherwise authorized under
4 AS 46.14.010, or issuing a permit that contains an equivalent emission limitation, the department
5 shall

6 (1) undertake or provide for competent scientific and technical studies of the air
7 contaminant, source, or category of sources; the studies shall be subjected to peer review;

8 (2) submit its findings, the studies performed under (1) of this subsection, and the
9 related peer review comments to a science advisory panel established under (b) of this section;
10 (3) make available to the public at convenient locations copies of the department’s
11 proposed regulations or legislative authorization, the studies performed under (1) of this
12 subsection, the related peer review comments, the written opinions and recommendations of the
13 science advisory panel, the findings of the department describing the basis for the department’s
14 proposed adoption of regulations, and an analysis of the technological and economic feasibility

15 of the proposal.

16 (b) To assist the department under (a) of this section or at any other time when the
17 department needs assistance to investigate the effects of air contamination on human health and
18 welfare or on the environment, the department shall appoint a science advisory panel consisting
19 of three persons. The panel members may not be employees of the department The panel
20 members must be knowledgeable in the fields of science, health, or engineering, and at least one
21 of the members must have specific experience concerning the air contaminant or source the
22 department intends to regulate or investigate. Panel members are entitled to reimbursement for
23 travel expenses and per diem as authorized for boards and commissions under AS 39.20.180 and
2 to compensation of $50 a day while performing duties required of the panel. AS 09.25.110 -
25 09.25.120 (public records law) and AS 44.62.310 (open meetings law) apply to a panel
26 established under this subsection. A panel shall submit its opinions and recommendations to the
27 department within 90 days after being requested to do so unless the department agrees to a longer
28 period of review.

29 Sec. 46.14.020. CLASSIFICATION OF FACILITIES OR SOURCES; REPORTING.
30 (@) The department, by regulation, may classify facilities or sources that, in the department's
31 determination, are likely to cause or contribute to air pollution, according to the levels and types

CSSB 383(RES) -4-
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of emissions and other characteristics that relate to air quality. The department may make a
classification under this subsection applicable to the state as a whole or to a designated area of
the state. The department shall base the classifications on consideration of health, economic, and
social factors, sensitivity of the receiving environment, and physical effects on property.

(b) The department or a local program authorized under AS 46.14.500 may require an
owner and operator of afacility or source classified under this section to report information to
the department or the authorized local program concerning location, size, and height of
contaminant outlets or urea sources, processes employed, fuels used, the nature and time periods
or duration of emissions, and other information relevant to air quality that is available or
reasonably capable of being calculated and compiled.

Sec. 46.14.030. STATE AIR QUALITY PLAN. The department shall act for the state
in any negotiations relative to the state air qualify control plan developed under 42 U.S.C. 7401 -
7671qg (Clean Air Act), as amended. The department may adopt regulations necessary to
implement the state plan.

ARTICLE 2. EMISSION CONTROL PERMIT PROGRAM.

Sec. 46.14.200. PERMITS FOR CONSTRUCTION, MODIFICATION, OR
OPERATION, (a) A person who intends to construct, install, modify, reconstruct, or establish
a facility subject to AS 46.14.205(a) must obtain a construction permit under this chapter.

(b) A person who operates or intends to operate a facility subject to AS 46.14.205(b)
must obtain an operating permit or an order or other determination of the department under this
chapter.

(c) An owner and operator required to have a permit under AS 46.14.205 shall comply
with the terms and conditions of that permit.

(d) The department shall ensure that permits issued, modified, amended, renewed, or
revoked and reissued under this chapter comply with the emission limitations and other
requirements of 42 U.S.C. 7401 - 767 g (Clean Air Act), applicable federal regulations, and the
state air quality control plan.

(e) If the federal administrator exempts a source from the requirements of 42 U.S.C.
7661a(a) (Clean Air Act, sec. 502(a)), the commissioner, by regulation, shall exempt that source
from equivalent requirements of this chapter.

Sec. 46.14.205. FACILITIES REQUIRING PERMITS, (a) Before constructing,

5 CSSI3 333(RES)
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installing, modifying, reconstructing, or establishing a facility, the owner and operator shallobtain
a construction permit from the department if the facility is any one of the following:
(1) a new facility that emits or has the potential to emit greater than 250 tons per
year (TPY) of alregulated air contaminant;
(2) anew facility of a type classified under AS 46.14.020 that emits or has the
potential to emit greater than 100 TPY of a regulated air contaminant;
(3) a new facility of a type classified under AS 46.14.020 that has the potential
to violate the ambient air quality standards;
(4) a new facility that emits or has the potential to emit greater than 10 TPY of
a hazardous air contaminant, or 25 TPY, in the aggregate, of two or more hazardous air
contaminants;
(5) an existing facility, otherwise described in (1), (2), (3), or (4) of this
subsection, for which
(A) a modification is proposed that would increase actual emissions of an
air contaminant by an amount equal to or greater than the emission quantity set out in
regulations adopted under AS 46.14.010; or
(B) reconstruction is proposed.
(b) The owner and operator of a facility shall obtain an operating permit from the
department if the facility is a facility subject to (a) of this section or a facility that
(1) emits or has the potential to emit greater than 100 TPY of a regulated
contaminant;
(2) emits or has the potential to emit greater than 10 TPY of a hazardous air
contaminant, or 25 TPY, in aggregate, of two or more hazardous air contaminants;
(3) contains a source subject to federal new source performance standards under
42 U.S.C. 7411 (Clean Air Act, sec. Il1l) or national emission standards for hazardous air
pollutants issued under 42 U.S.C. 7412 (Clean Air Act, sec. 112); or
(4) contains another stationary source designated by the federal administrator or
the department, by regulation.
Sec. 46.14.210. EMISSION CONTROL PERMIT PROGRAM REGULATIONS, (a)
The department shall adopt regulations to address all procedural elements of the emissioncontrol

permit program, except procedural elements that relate only to the internal management of the

CSSB 383(RES) -6-
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department and do not affect the public or govern the way the department deals with the public.
The regulations must be reasonable and adequate, and provide maximum flexibility in the
operation of a facility consistent with AS 46.14.010 and 42 U.S.C. 7401 - 767 Ig (Clean Air Act),
as amended, and applicable federal regulations. The regulations must include the following:

(1) a standard permit application form that meets the requirements of federal
regulations adopted under 42 U.S.C. 766 la(b) (Clean Air Act, sec. 502(b));

(2) procedures for preparation and submission of a monitoring, reporting, and
quality assurance plan and, if required, a compliance schedule describing how a permitted facility
will comply with the applicable requirements of AS 46.14.200 - 46.14.295;

(3) procedures for
(A) expeditiously determining when a permitapplication iscomplete;
(B) processing and reviewing an application;
(C) providing public notice, including opportunity for public comment and
hearing; and
(D) issuing permits;
(4) reasonable standard permit conditions, including conditions for
(A) emission standards and limitations;
(B) monitoring, recordkeeping, and reporting for facilities subject to
AS 46.14.205;
(C) inspection and entry;
(D) certification of corporate or other business organization reports;
(E) annual certification of compliance; and
(F) excess emission or process deviation reporting;
(5) fees, and procedures for collecting fees;
(6) procedures for renewing, modifying, or amending a permit thatprovide
maximum flexibility in the operation of the facility, including procedures to allow changes to a
permitted facility without requiring a permit modification, consistent with the purposes of this
chapter and with 42 U.S.C. 7401 - 767 1q (Clean Air Act); and
(7) procedures for approving physical or operational limitationsthat will reduce

a facility’s emissions to levels below those that would make the facility subject to AS 46.14.200

and 46.14.205.

7 CSSB 383(RES)
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(b) The absence of, or the department’s failure to adopt, a regulation under this section
does not relieve a person from compliance with a permit issuedunder  this chapter andwith other
provisions of law, including emission control requirements.

Sec. 46.14.220. TIME FOR SUBMISSION OF PERMIT APPLICATIONS, (a) The
owner and operator of a facility required to have an operating permit under this chapter shall
submit the required application and monitoring, reporting, and quality assurance plan no later
than (1) 12 months after the date on which the facility becomes subject to AS 46.14.200(b); or
(2) 12 months after the date on which the federal administrator approves the state permit progiam
under 42 U.S.C. 7661a(d), whichever is later.

(b) The department may accept and begin processing applications filed earlier than the
submission date. Applications filed earlier may be given priority for permit issuance.

Sec. 46.14.222. COMPLETENESS DETERMINATION, (a) The department shall
review every application submitted under this chapter for completeness. To be determined
complete, an application must provide the information identified by the department in regulations
adopted under AS 46.14.210 and in standard application forms provided by the department under
AS 46.14.210(a)(1) and must be certified true and correct by the owner and operator.

(b) The department shall notify the applicant in writing whether the application is
complete. Unless the department notifies the applicant within 60 days of receipt of an application
that the application is incomplete, the application is considered to be complete.

(c) If, during the processing of an application after it has been determined or considered
to be complete, the department finds that additional information is necessary to evaluate or take
action on that application, the information may be requested in writing from the owner and
operator.

Sec. 46.14.225. ADMINISTRATIVE ACTIONS REGARDING PERMITS, (a) Except
as provided in AS 46.14.245 and 46.14.255(b). after receipt of a complete application, and after
notice and opportunity for public comment and hearing, the department shall issue or deny

(1) a construction permit within 30 days after the close of the public comment
period;

(2) an operating permit, other than a general operating permit, within 12 months
after receipt of the complete application by the department.

(b) Notwithstanding (a) of this section, the department may establish a phased schedule
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for acting on operating permit applications submitted within the time required under
AS 46.14.220. A phased schedule must ensure that at least one-third of the applications
submitted during the initial application period will be acted on by the department during each of
the three years following the initial application period. The department shall give priority to the
issuance of permits for new facilities and modifications of existing facilities.

(c) Failure bythe department to act within the time limits established in or under (a) or
(b) of this section shall be treated as a final agency action, but only for purposes of judicial
review to require that action be taken by the department.

Sec. 46.14.230. REVIEW OF PERMIT ACTION. Ifaggrieved by a permit action under
this chapter, the owner and operator, a person who participated in the public comment process,
or a person who has a private, substantive, legally protected interest under state law that may be
adversely affected by the permit action may request an adjudicatory hearing under the
department’s adjudicatory hearing procedures. After the issuance of an adjudicatory hearing
decision, a party to the hearing may obtain judicial review of that decision as provided in Alaska
Rules of Appellate Procedure.

Sec.46.14.232. MONITORING. Monitoring by the owner and operator of stack
emissions or ambient air quality shall be required by the department only for purposes of
demonstrating compliance with applicable permit requirements. Monitoring requirements must
be reasonable and based on test methods, analytical procedures, and statistical conventions
approved by the federal administrator or the department or otherwise generally accepted as
scientifically competent. Unless otherwise agreed to by the owner and operator and the
department,

(1) the department may not require an owner and operator of a source to monitor
emissions or ambient air quality solely for the purpose of scientific investigation or research; and

(2) monitoring activities must be consistent with the applicable emission standards
and other permit or permit application requirements.

Sec. 46.14.235. SINGLE PERMIT. Regardless of whether a facility contains a single
source or multiple sources, only a single operating permit is required for the facility.

Sec. 46.14.240.GENERAL OPERATING PERMITS. After notice and opportunity for
public comment and hearing, the department may, unless the permit is disapproved by the federal

administrator, establish a general operating permit that would be applicable to more than one
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facility determined by the department to be similar in source structure. A general operating
permit must contain provisions that meet the requirements of this chapter applicable to operating
permits. A general operating permit takes effect when the application is determined to be
complete unless the department notifies the applicant that the general permit is not applicable to
the facility.

Sec. 46.14.245. OBJECTION BY FEDERAL ADMINISTRATOR, (a) An operating
permit may not be issued under this chapter until the federal administrator approves the permit,
or until 45 days after a copy of the final draft permit has been provided by the department to the
federal administrator, whichever is earlier. If, during the 45-day period, the federal administrator
files an objection with the department, the department shall notify the applicant of the objection.
The permit may not be issued until the objection is resolved or the permit is revised to meet the
objection of the federal administrator. Upon request of an applicant, the department shall assist
the applicant in an effort to resolve promptly an objection by the federal administrator.

(b) Within 60 days after the close of the 45-day period under (a) of this section, and in
accordance with procedures established in federal regulations adopted under 42 U.S.C. 7661b(2)
(Clean Air Act, sec. 505b(2)), a person may petition the federal administrator to file an objection
to the permit.

(c)  While a petition under (b) of this section is pending, compliance with an operating
permit issued under (a) of this section is considered to be compliance with the operating permit
program established under this chapter for purposes of AS 46.14.285.

Sec. 46.14.250. PAYMENT OF FEES. The owner and operator of a facility who is
required to apply for a permit under AS 46.14.205 shall pay the applicable fees established by
the department under AS 44.46.025(a). The owner and operator shall pay the fees to the
department or to the public entity designated by the department.

Sec. 46.14.255. INTEREST FOR NONPAYMENT, (a) The department may assess
interest against the owner and operator, computed under AS 45.45.010(a), afier a fee is due under
this chapter and is unpaid.

(b) If a permittee has failed to pay a fee imposed under AS 46.14.250 or interest
imposed under (a) of this section, the department may, after 30 days’ written notice to the
permittee refuse to issue or renew permits requested by the permittee or refuse to amend or

modify a permit when the amendment or modification is requested by the permittee.
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Sec. 46.14.260. DURATION OF OPERATING PERMITS, (a) An operating permit
under this chapter, including an operating permit that contains a compliance schedule, shall be
issued for a fixed term of Five years after the date of issue, except as provided for temporary
operations undef AS 46.14.280 or unless a shorter term is requested by the permit applicant.

(b) If atimely and complete application for renewal of an operating permit is submitted
to the department, the existing permit issued under this chapter does not expire until the renewal
permit has been issued or denied.

Sec. 46.14.265. REOPENING OF PERMITS, (a) A permit issued under this chapter
IS subject to reopening by the department based on the determination of the federal administrator
that the permit must be revised to comply with 42 U.S.C. 7401 - 7671qg (Clean Air Act).

(b) A permit issued under this chapter is subject to reopening by the department if the
permit is issued to a major facility and has a remaining duration of three or more years. The
department shall reopen a permit described in this subsection to incorporate changes in law, or
to impose equivalent emission limitadons, that become applicable after the permit is issued. The
department shall make revisions allowed under this subsection as soon as practicable, but,
regarding a change in law, no later than 18 months after the change in law takes effect. The
department may not reopen a permit under this subsection if the change in law is not effective
until after the date that the permit expires. Reopening of a permit under this subsection shall be
treated as a pennit renewal by the department if the procedural requirements for permit renewal
have been met.

(c) Proceedings to reopen a permit shall follow the same procedure as for initial permit
issuance and shall affect only those parts of the permit for which the department had cause to
reopen under this section.

(d) The department shall provide written notice of intent to reopen and revise a permit
issued under this chapter to the owner and operator of a facility not less than 30 days before the
date the permit is to be reopened, except that the department may provide a shorter period in the
event of an emergency.

Sec. 46.14.267. AMENDMENT OF PERMIT, (a) A permit may be amended on
application of an owner and operator if the proposed amendments relate to operational changes

that do not
(1) result in an exceedance of allowable emissions specified in the permit;
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(2) violate an express prohibition in the permit; or
(3) qualify as a modification.
(b) The application for an amendment under this section must contain
(1) a description of the change;
(2) schematic drawings, if appropriate, representing the change; and
(3) certification by the owner and operator that the proposed amendment meets
the criteria for amendment.

() The owner and operator shall file the proposed amendment with the department
personally or by certified mail. The department shall have seven work days after receipt in
which to object to the amendment. If the department fails to object, the owner and operator may
proceed in accordance with the amendment. If the department objects to the amendment, the
department shall notify the owner and operator in person or by certified mail. The department
shall state its objection in writing with particularity. If the owner and operator agree with the
objection, they may file an amendment that complies with the objection. If the owner and
operator disagree with the objection, they shall, within seven days of receipt of the objection,
inform the department of their disagreement and provide additional information necessary to
explain the disagreement. The department shall accept or reject the amendment within seven
days after receiving the additional information.

(d) The owner and operator may request a hearing to review the rejection of the
amendment within 30 days after receipt of the notice of rejection. Failure to request a hearing
within 30 days after the receipt of the rejection constitutes a waiver of the right of review.

Sec. 46.14.270. TERMINATION, MODIFICATION, AMENDMENT, OR
REVOCATION AND REISSUANCE OF PERMITS. After 30 days’ written notice to the
permittee, the department may

(1) terminate, modify, or revoke and reissue a construction or operating permit
if the department finds that
(A) the pennit was obtained by misrepresentation of material fact or by
failure of the owner and operator to disclose fully the facts relating to issuance of the
permit;
(B) the permittee has violated this chapter, a regulation, a judicial or

administrative order, or a material term or condition of a permit, approval, or acceptance
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issued under this chapter; or

© the permittee has failed to construct or modify a facility with

time period specified in the construction permit, if any, required under AS 46.14.205(a);
(2) modify, or revoke and reissue a construction or operating permit if
(A) the department finds that the permit contains a material mistake;
(B) there has been a material change in the quantity or type of air
contaminant emitted from the facility; or
(C) the owner and operator request the action.

Sec. 46.14.275. FEDERAL TERMINATION, MODIFICATION, OR REVOCATION
AND REISSUANCE OF PERMITS. The department shall take measures practicable and
otherwise lawful to avoid termination, modification, or revocation and reissuance by the federal
administrator of permits issued by the department under this chapter.

Sec. 46.14.280. TEMPORARY OPERATIONS. The department may issue a single
operating permit under AS 46.14.225, authorizing a facility to operate at specific multiple
locations in the state for temporary periods of time not to exceed one year at any one location.
A permit described in this section is valid only for the specific locations identified in the
application and authorized by the department. The department may not issue a permit under this
section unless the permit contains conditions that will ensure compliance with this chapter at each
authorized location, including compliance with ambient air quality standards and applicable
increment or visibility requirements adopted under this chapter. A permit under this section must
require the owner and operator to notify the department at least 30 days before a change in
location of a facility permitted under this section.

Sec. 46.14.285. PERMIT AS SHIELD, (a) Compliance with an operating permit, order,
or other determination issued under this chapter is considered to be compliance with this chapter,

(b) Nothing in this section alters or affects

(1) the owner’s and operator’s obligation to comply with an emergency order
issued under AS 46.03.820 or 42 U.S.C. 7603 (Clean Air Act, sec. 303); and

(2) the liability of an owner and operator for a violation of applicable
requirements of law before or at the time of permit issuance.

Sec. 46.14.290. TIMELY AND COMPLETE APPLICATION AS SHIELD. If an owner

and operator have submitted a timely and complete application for a permit or a permit renewal,
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as applicable, but final action has not been taken on the application, the owner’s and operator’s
failure to have an operating permit is not a violation of this chapter unless the delay in final
action was due to the failure of the owner and operator to timely submit information required or
requested to process the application. An owner and operator required to have an operating permit
under this chapter are not in violation of the operating permit program established under this
chapter before the date on which the owner and operator are required to submit an application
under AS 46.14.220.

Sec. 46.14.295. UNAVOIDABLE MALFUNCTIONS. Excess emissions caused by
startup, shutdown, malfunction, or nonroutine repairs of a source including pollution control
equipment or process equipment may not be considered a violation of a permit or the emission
limitation or counted as an increase in emissions unless an ambient air quality standard is
exceeded. Nothing in this section limits the department’s power to enjoin the emission or require
corrective action.

Sec. 46.14.297. INSPECTION. An officer or employee of the department designated by
the commissioner may, upon presentation of credentials and at reasonable times, enter upon or
through any premises of a facility regulated under this chapter to

(1) inspect and copy any records required to be maintained;

(2) inspect any source, monitoring equipment, or method required to be used; or

(3) sample any emissions that the owner and operator of the facility is required
to sample.

ARTICLE 3. MOTOR VEHICLE POLLUTION CONTROL PROGRAM.

Sec. 46.14.300. MOTOR VEHICLE POLLUTION, (a) When the department determines
that the state of knowledge and technology may allow or make appropriate the control of
emissions from motor vehicles to further air quality control, the department may provide, by
regulation, for the control of the emissions from motor vehicles. The regulations may prescribe
requirements for the installation anc use of equipment designed to reduce or eliminate emissions
and for the proper maintenance of this equipment.

(b) Unless otherwise exempted by law, a person shall maintain in operating condition any
element of the air pollution control system or mechanism of a motor vehicle that the department,
by regulation, requires to be maintained in or on the motor vehicle. Failure to maintain a

required system or mechanism in operating condition subjects the motor vehicle’s registration to
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suspension or cancellation. A motor v°hicle whose registration has been suspended or canceled
under this subsection is not eligible for subsequent registration until the owner or operator obtains
certification from the department, based on a demonstration that the air pollution control system
or mechanism " restored to operating condition.

(c) The department shall consult with the Department of Public Safety regarding
implementation of the motor vehicle pollution control program. The Department of Public Safety
shall cooperate with the department in implementing the program.

(d) If the department adopts regulations requiring the maintenance of air pollution control
systems or mechanisms in motor vehicles to control emissions from the vehicle, a motor vehicle
subject to those regulations may not be issued a certificate of inspection unless the required air
pollution control system or mechanism has been inspected in accordance with the standards,
testing techniques, and instructions furnished by the department and the motor vehicle has been
found to meet those standards. A valid certificate of inspection for the emission control system,
if required by the department, must be presented to the Department of Public Safety before that
department may register a motor vehicle.

ARTICLE 4. SMALL BUSINESS ASSISTANCE PROGRAM.

Sec. 46.14.400. DEVELOPMENT OF PROGRAM. A small business assistance program
is established in the department. The program shall be included in the state air quality control
plan under AS 46.14.030.

Sec. 46.14.410. SCOPE OF PROGRAM, (a) The small business assistance program
shall

(1) collect, coordinate, and disseminate information on methods and technologies
that will assist small business facilities to comply with this chapter and regulations adopted under
this chapter,

(2) encourage lawful cooperation among small business facilities and other
persons to facilitate compliance with this chapter and regulations adopted under this chapter;

(3) provide small business facilities with information on pollution prevention and
accidental release detection and prevention, including information on alternative technologies,
process changes, products, and methods of operation that help reduce air pollution;

(4) assist small business facilities in determining applicable requirements and in

receiving permits under this chapter in a timely and efficient manner;
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(5) ensure that small business facilities receive notice of their rights under this

chapter in a manner and form that ensures adequate time for the facilities to evaluate compliance

methods and to evaluate applicable proposed or final regulations adopted or standards issued

under this chapter or 42 U.S.C. 7401 - 7671q (Clean Air Act);

(6) inform small business facilities of their obligations under this chapter and

regulations adopted under this chapter;

(7) provide small business facility operators with a list of auditors available for

auditing the operation of the facility;

(8) assist in developing and implementing modified work practices or technical

changes to processes to facilitate compliance with this chapter and regulations adopted under this

chapter as authorized under 42 U.S.C. 7661f(q)(7) and related federal regulations;

(9) coordinate with the federal small business stationary source technical and

environmental compliance assistance program established under 42 U.S.C. 7661f(b) (Clean Air

Act, sec. 507(b));

(10) collect and make available guidance prepared by the federal small business

stationary source technical and environmental compliance assistance program;

(11) at the request of a facility owner or operator, refer questions concerning

compliance with this chapter, or with a regulation adopted or permit issued under this chapter,

to air quality management personnel of the department; and

(12) designate a person to be an advocate for small businesses while serving as

a liaison between small businesses and air quality management personnel of the department.

(b) If the legislature appropriates money from the general fund for purposes of the small

business assistance program, the department shall provide the services listed in (a) of this section

to a requesting facility that is not a small business concern as defined in 15 U.S.C. 631 but that

otherwise meets the definition of a small business facility under AS 46.14.990 and is subject to

the requirements of this chapter.
Sec. 46.14.420. POWER TO LIMIT PROGRAM. After consultation with the federal

administrator and the administrator of the United States Small Business Administration, and after

providing notice and o. ortunity for public hearing, the department may exclude from the scope

of the small business

istance program established in AS 46.14.410 a category or subcategory

of small business facilities that the department finds to have sufficient technical and financial
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capabilities to meet the requirements of this chapter and federal law without the assistance
provided under AS 46.14.400 - 46.14.430.

Sec. 46.14.430. COMPLIANCE ADVISORY PANEL, (a) A compliance advisory panel
is established in the department. The panel members shall serve without compensation, but are
entitled to travel expenses and per diem as authorized for state boards under AS 39.20.180.

(b) The panel consists of

(1) two members, who are not owners or representatives of owners of small
business stationary sources, selected by the governor to represent the general public;

(2) one member selected by the commissioner to represent the department; and

(3) four members, who are owners or representatives of owners of small business
stationary sources, selected as follows:

(A) one shall be selected by the president of the senate and one shall be
selected by the speaker of the house;

(B) if there are members ofthe senate who are not part of the majority
caucus of the senate, the leader of the largest nonmajority group shall select a panel
member; if all members of the senate are in the majority caucus, then the president of the
senate shall select a second panel member in addition to the selection authorized under
(A) of this paragraph;

(C) if there are members ofthe hou>e who are not pan of the majority
caucus of the house, the leader of the largest nonmajority group shall select a panel
member; if all members of the house are in the majority caucus, then the speaker of the

house shall select a second panel member in addition to the selection authorized under
(A) of this paragraph.

(c) The compliance advisory panel shall

(1) elect a chair and agree upon procedures by which the panel will function;

(2) meet annually at the call of the chair and give public notice of panel meetings
as required under AS 44.62.310 - 44.62.312;

(3) prepare advisory opinions concerning the effectiveness of the small business
assistance program, difficulties encountered in making the program efficient and effective, and
degree of enforcement and severity of air pollution offenses;

(4) make periodic reports to the administrator concerning the compliance of the

-17- CSSB 3831RES)
> iDELETED TEXT BRACKETED1



© o N oo o M W ON

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

WORK DRAFT WORK DRAFT WORK DRAFT

small business assistance program with requirements of 44 U.S.C. 3501 (Paperwork Reduction
Act), 5 U.S.C. 601 (Regulatory Flexibility Act), and 5 U.S.C. 504 (Equal Access to Justice Act);
(5) review information designed to assist small business facilities in complying
with this chapter to ensure that the information is understandable by laypersons; and
(6) have the small business advocate designated under AS 46.14.410(a)(12) assist
the panel in the development and dissemination of panel reports and advisory opinions.
ARTICLE 5. LOCAL PROGRAMS.

Sec. 46.14.500. LOCAL AIR QUALITY CONTROL PROGRAMS, (a) With the
approval of the department, a municipality with a population of 1,000 or more may establish and
administer within its jurisdiction a local air quality control program that is consistent with all or
part of the department’s air quality program as established under this chapter. A first or second
class borough may administer an air quality control program approved by the department under
this subsection on an areawide basis and is not subject to the restrictions for acquiring additional
areawide powers specified in AS 29.35.300 - 29.35.350. A third class borough may administer
an air quality control program approved by the department under this subsection only in a service
area formed under AS 29.35.490(b) or (c).

(b) With the approval of the department, two or more municipalities or other entities may
create a local air quality district for the purpose of jointly administering an air quality control
program within the boundaries of the air quality district.

(c) The department may require expansion or contraction of the jurisdictional boundaries
of a local air quality control program approved under (a) or (b) of this section to include an
adjacent municipality or contiguous are.’ in the unorganized borough if the department determines
that the expansion or contraction is necessary for the effectiveness and efficiency of the
administration of a local program based upon an evaluation of

(1) the location, character, or extent of particular concentrations of population;
(2) local air contaminant sources; or
(3) relevant geographic, topographic, or meteorological factors.

(d) A municipality or a local air quality district seeking department approval for a local

air quality control program shall enter into a cooperative agreement with the department that is

designed to avoid unnecessary duplication of responsibilities. The cooperative agreement must

include provisions specifying
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(1) the respective duties and authority of the department and the municipality or
local air quality district in the administration of the local air quality control program;

(2) the authority of the municipality or the local air quality district to employ staff
to administer the local air quality control program;

(3) duties of staff employed under (2) of this subsection;

(4) respective enforcement responsibilities of the department and the municipality
or the local air quality district.

(e) A local air quality control program shall provide for the exemption of a locally

registered motor vehicle from motor vehicle emission requirements adopted under AS 46.14.300
if the motor vehicle is not used within the program’s jurisdiction.

(f) A municipality or a local air quality district administering a program under this
section shall administer its local air quality control program according to this chapter, regulations
adopted under this chapter, and its cooperative agreement under (d) of this section. A
municipality’s or local air quality district’s program may not be more stringent than the program
administered by the department.

(g) A decision, order, permit, or other determination made or issued under a local air
quality control program is considered to be a decision, order, permit, or other determination of
the department.

Sec. 46.14.510. INADEQUACY OF LOCAL PROGRAM, (a) If a municipality or a
local air quality district has an approved air quality control program under AS 46.14.500 e i the
department determines that the program is being implemented in a manner that fails to prevent
or control air pollution in the jurisdiction to wl'';h the program applies, the department shall give
written notice, setting out its determination, to the municipality or local air quality district.
Within 45 days after giving written notice, the department shall conduct a public hearing on the
matter.

(b) If, after the hearing, the department upholds the determination made in the written
notice, the department shall provide the municipality or local air quality district with a written
finding setting out the nature of the deficiencies and a description of the necessary action to be
taken in order for the program to prevent or control air pollution. The department shall provide
its finding to the municipality or district within 45 days after the closure of the public hearing

record. The department shall set a reasonable period of time for the municipality or local air
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quality district to take corrective action in response to the department’s finding.

(c) If the municipality or local air quality district fails to take corrective action within
the time period set by the department under (b) of this section, the department shall terminate
the cooperative agreement and resume management of the program in the affected jurisdiction.
If the municipality or the local air quality district partially remedies, to the department’s
satisfaction, the deficiencies found in the determination, the department shall amend the
cooperative agreement to reflect a modified allocation of responsibilities between the department
and municipality or the local air quality district.

(d) A municipality or local air quality district that has had its cooperative agreement
terminated may resume, with the department’s approval, a local air quality control program if the
municipality or district agrees to comply with AS 46.14.500 and with any conrective action plan
required by the department.

(e) If the department finds that control of a particular class of facility or source, because
of its complexity or magnitude is beyond the reasonable capability of the municipality or the
local air quality district or may be more efficiently and economically controlled at the state level,
the department may assume and retain jurisdiction over the class of facility or source.
Classifications under this subsection may be based on the nature of facilities or sources involved,
their size relative to the size of the communities in which they are located, or other basis
established by the department.

Sec. 46.14.520. STATE AND FEDERAL AID. A municipality or local air quality
district with a local air quality control program may apply for, receive, administer, and spend
state or federal aid for the control of air emissions or the development and administration of the
program if an application is first submitted to and approved by the department. Subject to
available money appropriated by the legislature, the department shall approve an application if
it is consistent with the terms and conditions of the applicable cooperative agreement and meets
the requirements of this chapter.

ARTICLE 6. MISCELLANEOUS PROVISIONS.

Sec. 46.14.800. PUBLIC RECORDS. Except as provided in AS 46.14.810, permits,
permit applications, emissions and monitoring reports, compliance reports, certifications, and
monitoring, reporting, and quality assurance plans in the department’s possession and control are

available to the public for inspection and copying.
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Sec. 46.14.810. CONFIDENTIALITY OF RECORDS. Records, reports, and information,
and parts of records, reports, and information, other than emission data, in the department’s
possession and controlare considered confidential records and shall be kept confidential and in
separate files if,

(1) the owner and operator have certified under oath to the department or
authorized local program that public disclosure would tend to affect adversely the owner’s and
operator’'s competitive position; and

(2) the records, reports, or information, or parts of the records, reports, or
information, would divulge production figures, sales figures, processes, production techniques,
or financial data of the owner and operator that are entitled to protection as trade secrets.

Sec. 46.14.820. RESPONSIBILITIES OF OWNERS AND OPERATORS. Unless
specificallyindicated otherwise, the responsibilities of this chapter and of regulations adopted
under this chapter are imposed on the owner and the operator of a facility subject to this chapter.
If the owner and operator of the facility are separate persons, only one person is required to
discharge a specific responsibility. Both persons are liable for noncompliance with the
requirements of this chapter or of regulations adopted under this chapter.

Sec. 46.14.830. ADMINISTRATIVE PENALTIES FOR AIR POLLUTION, (a) An
officer or employee of the department designated by the commissioner may assess an
administrative penalty against a person who violates, or causes, or allows to be violated a
provision of this chapter, a regulation adopted under this chapter, or a material term or condition
of an order, permit, or approval of the department under this chapter.

(b) An administrative penalty assessed under this section may not exceed $1,000 a day
per source for each offense, subject to a maximum of $5,000 a day for no more than 10 days,
regardless of the number of sources and offenses during those 10 days. An assessment under this
section may not be made more than one year after the date of violation. If a violation of a
provision, regulation, term, or condition continues from day to day, each day is a separate
offense. However, an assessment may not be made for a day that occurred before the owner and
operator received written notice of the violation. In determining the amount of a penalty assessed
under this section, the department may consider the effect of the offense on the public health or
the environment, the size of the business, the economic effect of the penalty on the business, the

violator’s good faith effort to comply, prior history of compliance or noncompliance with this
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chapter, the need to deter future offenses, the economic benefit of noncompliance realized by the

offender, the duration of the violation as established by credible evidence other than the

applicable test method, payment by the violator of penalties previously assessed for the same

violation, the seriousness of the violation, and other factors that the department considers

relevant. The department shal., Dy regulation, prepare, publish, and make available to interested

persons, a penalty policy deicribing the factors to be considered in setting penalties, the methods
for weighing the factors, and other aspects of penalty computation.

(c)If a penalty is assessed under this section, the department shall provide the assessment
notice to the person affected, by personal service or by certified mail, return receipt requested.
An administrative penalty assessed under this section becomes a final agency action 30 days after
service or mailing of the assessment notice unless an administrative hearing is requested by the
person against whom the penalty is assessed. Failure to request an administrative hearing within
30 days after service or mailing of the assessment notice constitutes a waiver of that person’s
right to an administrative hearing. The department may extend the time periods specified in this
subsection for good cause.

(d) If an administrative hearing is requested, the department shall grant a hearing and
conduct the hearing in accordance with its adjudicatory hearing procedures. In the hearing, the
department bears the burden of proving the violation. After the hearing, the department may
modify, rescind, or affirm the administrative penalty. The modification, rescission, or affirmation
of a penalty under this subsection is a final agency action.

(e) A person against whom an administrative penalty is assessed may obtain judicial
review of the administrative penalty as provided in Alaska Rules of Appellate Procedure. The
court may set aside, or adjust the amount of, the administrative penalty only if the administrative
record, taken as a whole, does not contain a reasonable basis to support the finding of offense
or the amount of penalty assessed by the department.

() In lieu of an administrative penalty under this section, die officer or employee
authorized under (a) of this section to assess the penalty may order a person to take appropriate
action to abate the violation within a reasonable period of time. An order to take appropriate
abatement action shall be issued for a first violation of a permit requirement that is not a
violation of an emission standard or limitation contained in the permit. The person to whom the

order is issued shall, within the time specified in the order, certify in writing to the department
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that the violation has been abated. A person may not be assessed an administrative penalty and
given an order under this subsection for the same violation.

(g) Action under this section by die department is an exclusive remedy and prohibits the
department from otherwise enforcing this chapter, obtaining an injunction or recovering damages,
civil and criminal penalties, restoration expenses, investigation costs, court costs, attorney fees,
or other necessary expenses for the same violation.

(h) The assessment of an administrative penalty under this section does not affect die
obligation of aperson to comDIly with this chapter or with a regulation, order, permit, or approval
of the department under this v :apter.

(i) If aperson fails or refuses to pay an administrative penalty assessed under this section
after the penalty has become a final agency action, the department may request the attorney
general to commence ajudicial action or take other appropriate steps to bring an action to collect
the penalty. If the department prevails in court, the court shall order the person to pay

(1) the amount of the administrative penalty assessed;

(2) interest at the statutory rate under AS 45.45.010(a) from the date the penalty
became a final agency action; and

(3) reasonable attorney fees and costs incurred by the department in the collection
action before the court.

(j) Settlement of an action under this section is not considered to be an admission of fact
or law, does not preclude the person from raising an available defense and may not otherwise be
used as evidence against the person in other proceedings, including permit approvals or renewals,
citizens’ suits, or later enforcement actions, except that in an enforcement action brought under
AS 46.03.760 or 46.03.790, or in a proceeding to renew or issue a permit under this chapter,
evidence of more than three violations by a person for the same offense may be used for the
purpose of determining penalties, the terms and conditions of a permit, or whether to issue or
renew a permit.

Sec. 46.14.840. CLEAN AIR PROTECTION FUND, (a) The clean air protection fund
is established. The fund consists of

(1) fees, penalties, and interest collected by the department under AS 46.14.250
and 46.14.255, asrequired by 42 U.S.C. 766 la(b)(3)(C)(iii) (Clean Air Act, sec. 502(b)(3)(C)(iii))

for state participation in the emission control permit program: and

23 CSSB 383(RES)
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1 (2) appropriations to the fund.
2 (b) The moneydeposited into the clean air protection fund under (a)(1) of this section
3 may be used solely to cover the reasonable direct and indirect costs, including court costs and
4 attorney fees, required to support the permit program under this chapter, and those activities of
5 the small business assistance program that are directed at facilities subject to this chapter.
6 Sec. 46.14.850. SPECIAL ACCOUNT. An administrative penalty, andanyinterest,
7 attorney fees, and costs collected under AS 46.14.830, and any civil penalties, assessments, or
8 damages collected under AS 46.03.760 or 46.03.790 as a result of a violation relating to this
9 chapter, shall be deposited in the general fund.
10 ARTICLE 7. GENERAL PROVISIONS.
11 Sec. 46.14.900. LIMITATION OF POWERS. This chapter does not
12 (1) grantjurisdiction or authority with respect to air contamination existing solely
13 within a residential dwelling or a commercial or industrial plant, workplace, or shop;
14 (2) affect the relations between employers and employees with respect to or
15 arising out of a condition of air contamination or air pollution; or
16 (3) supersede or limit the applicability of a law or an ordinance relating to
17 sanitation, industrial health, or safety.
18 Sec. 46.14.990. DEFINITIONS. In this chapter,
19 (1) "air contaminant” means a regulated air contaminant or a hazardous air
20 contaminant;
21 (2) "ambient air" means that portion of the atmosphere, external to buildings, to
22 which the general public has access;
23 (3) "ambient air quality standard" means a standard, other than an emission
24 limitation or standard, adopted under AS 46.14.010 or 42 U.S.C. 7409 (Clean Air Act, sec. 109);
25 (4) “certificate of inspection” means a form prepared or approved by the
26 department, signed by a qualified mechanic who attests that the mechanic has inspected a motor
27 vehicle and that the motor vehicle has passed an emissions inspection or received a waiver, and
28 bearing the statement above the mechanic’s signature that false statements are punishable as a
29 crime under AS 11.56.210 and AS 46.03.790(a);
30 (5) "commissioner"” means the commissioner of environmental conservation;
31 (6) "construct" or "construction” means to fabricate, erect, or install, or to make
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a physical change, thatwouldresult in emissions;

(7) "construction permit" means a permit under AS 46.14.205(a);

(8)"contaminant outlet” includes exhaust stacks, flares, vents, and other openings
in a facility fromwhich an air contaminantcould be emitted;

(9) "department" means the Department of Environmental Conservation;

(10) "emission” means a release of one or more air contaminants to the
atmosphere;

(11) “"emission standard" means a limit on the release of an air contaminant from
a facility, contaminant outlet, or fugitive emission source specified as

(A) a performance standard requiring a minimum efficiency or emission
reduction rate achieved by a device or activity; or

(B) an emission limitation establishing a maximum allowable quantity,
rate, or concentration to be released from the source;

(12) “equivalent emission limitation"” means

(A) alimitation for hazardous air contaminants established by the federal
administrator or the commissioner on a case-by-case basis that is equivalent to the
limitation that would apply to a source or facility if an emission standard had been
adopted in a timely manner under 42 U.S.C. 7412(d) (Clean Air Act, sec. 112(d)); or

(B) if the criteria of the early reduction program established in 42 U.S.C.
7412(i)(5) (Clean Air Act, sec. 112(i)(5)) are met, a limitation established under that
subsection and 42 U.S.C. 7412(j)(5) (Clean Air Act, sec. 112(j)(5));

(13) "excess emission™ means the emission of an air contaminant in excess of an
applicable emission standard in a permit or other applicable regulation;

(14) “facility"” means one or more stmctures, buildings, installations, or properties
upon which a source or sources are located, that are contiguous or adjacent, and that are owned
or operated by the same person or by persons under commoncontrol;

(15) “federal administrator® means the administrator of the United States
Environmental Protection Agency;

(16) "fugitive emissions” means emissions of an air contaminant that could not
reasonably be emitted from a contaminant outlet;

(17) "hazardous air contaminant” means a pollutant listed in or under 42 U.S.C.
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7412(b) (CleanAir Act, sec.112(b));

(18) "local air quality control program” means a program authorized under
AS 46.14.500 toimplementsome  or all of the provisions of this chapter,

(19) "major facility” means a facility that emits or has the potential to emit at
least

(A) 100 TPY of a regulated air contaminant;
(B) 10 TPY of a hazardous air contaminant; or
(C) 25 TPY, in the aggregate, of two or more hazardous air contaminants;

(20) "malfunction” means a sudden and unavoidable failure of a source, including
air pollution control equipment and process equipment, or of a process to operate in a nhormal or
usual manner, "malfunction” does not include a failure that is caused entirely or in pan by poor
maintenance or careless operation or another reasonably preventable upset condition or reasonably
preventable equipment breakdown;

(21) "modification" or "modify" means to make a change or a series of changes
in operation, or any physical change or addition to a facility or source that increases the actual
emissions of an air contaminant;

(22) "operating permit" means apermit under AS 46.14.205(b);

(23) "operator" means a person or persons who direct, control, or supervise a
facility or source that has the potential to emit an air contaminant to the atmosphere;

(24) "owner" means a person or persons with a proprietary or possessory interest
in a facility or source that has the potential to emit an air contaminant to the atmosphere;

(25) "person™ has the meaning given in AS 01.10.060 and also includes an agency
of die United States, a municipality, the University of Alaska, the Alaska Railroad Corporation,
and other departments, agencies, instrumentalities, units, and corporate authorities of the state;

(26) "potential to emit" means the maximum quantity of a release of an air
contaminant, considering a facility’s physical or operational design, based on continual operation
of all sources within the facility for 24 hours a day, 365 days a year, reduced by the effect of
pollution control equipment and approved state or federal limitations on the capacity of the
facility’s sources or the facility to emit an air contaminant, including restrictions on hours or rates

of operation and type or amount of material combusted, stored, or processed; "potential to emit"

does not include

CSSB 383(RES) 26-

rdy ?exr " - ~ r T"DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT WORK DRAFT

(A) aone-time, accidental release of an air contaminant; or
(B) the fugitive emissions specifically exempted under the department’s
regulations;
(E7) "reconstruct” means to replace components of afacility with new components

to such anextent that the fixed capital cost of the new components exceeds 50 percent of the
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fixedcapital cost that would be required to construct a comparable entirely new facility;

(28) '"register" or "registration” means vehicle registration under AS 28.10;

(29) '"regulated air contaminant” means

(A)

a material, compound, or element for which a national or state

ambient air quality standard has been adopted;

(B) oxides of nitrogen;

(C) avolatile organic compound; and

(D) a pollutant that is addressed by a standard adopted under 42 U.S.C.

7411 - 7412 (Clean Air Act, sec. |1l - 112);

(30) “shutdown" means the cessation of operation of any source, including

pollution control equipment, process equipment or a process, for any purpose;

(31) "small business facility” means a facility that

(A) is owned or operated by a person who employs 100 or fewer persons;

(B)

Business Act); and

is a small business concern as defined in 15 U.S.C. 631 (Small

(C) emits less than 100 TPY of regulated air contaminants;

(32) "source" means a device, process, activity, or equipment that causes, or could

cause, arelease of an air contaminant;

(33) "startup" means the setting into operation of any source, including associated

pollution control equipment, process equipment or process, for any purpose;

(34) "TPY" means tons per year.

* Sec. 3. AS 14.09 is amended by adding a new section to read:

Sec. 14.09.030. ALTERNATIVE-FUELED BUSES. The department shall develop plans

to encourage contractors that provide school bus transportation to procure altemative-fueled

buses. In this section, "altemative-fueled" means capable of operating on a fuel such as

compressed natural gas, liquefied petroleum gas, liguefied natural gas, methanol, ethanol, or
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electricity that, compared to operation on regular fuel, results in lower emissions of oxides of
nitrogen, volatile organic compounds, carbon monoxide, or particulates.
* Sec. 4. AS 36.30 is amended by adding a new section to article 1 to read:

Sec. 36.%0.097. PROCUREMENT OF CERTAIN VEHICLES, (a) When the
Department of Transportation and Public Facilities procures an automobile, light truck, or van
for addition to the state fleet at a location in a nonattainment area in which the Department of
Transportation and Public Facilities maintains a fleet of at least 15 vehicles, the procurement
officer shall procure only an alternative fueled vehicle if an altemative-fueled vehicle is available
from an original equipment manufacturing company.

(b) In making a procurement under this section, the procurement officer may give a
preference to an automobile, light truck, or van operated on compressed natural gas.

(c) In this section, "altemative-fueled” means capable of operating on a fuel such as
compressed natural gas, liquefied petroleum gas, liquefied natural gas, methanol, ethanol, or
electricity that, compared to operation on regular fuel, results in lower emissions of oxides of
nitrogen, volatile organic compounds, carbon monoxide, or particulates.

* Sec. 5. AS 28.10.041(a)(10) is amended to read:

(10) the vehicle is subject to a state-approved [LOCAL] emission inspection
program adopted [BY MUNICIPAL ORDINANCE] under AS 46.14.300 or 46.14.500
[AS 46.03.210], and the vehicle does not meet the standards of that program, unless the vehicle
uses a fuel source that does not primarily emit carbon monoxide;

* Sec.6. AS 28.10.423 is amended to read:
Sec. 28.10.423. EMISSION CONTROL INSPECTION PROGRAM FEES. In addition

to the annual registration fee specified in AS 28.10.421, a $1 fee is imposed upon every vehicle
required to be inspected under an emission control program established under AS 46.14.300 or
46.14.500 [AS 46.03.210]. This fee shall be collected at the same time and in the same manner
as the registration fee.

* Sec.7. AS 29.35 is amended by adding a new section to read:

Sec. 29.35.055. LOCAL AIR QUALITY CONTROL PROGRAM. A municipality may
establisn a local air quality control program as provided in AS 46.14.500 only if the municipality
has ob'ain”d the consent of its governing body through an ordinance authorizing the participation.

* Sec. 8. AS 29.35.200(b) is amended to read:
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(b) A first class borough may by ordinance exercise the following powers on an areawide

basis:

(1) provide transportation systems;

(?) provide water pollution control,

(3) provide air polluuon control in accordance with AS 46.14.500 [AS 46.03.140 -
46.03.230];

(4) license day care facilities;

(5) license, impound, and dispose of animals.

* Sec. 9. AS 29.35.210(a) is amended to read:

(@) A second class borough may by ordinance exercise the following powers on a

nonareawide basis:

(1) provide transportation systems;

(2) regulate the offering for sale, exposure for sale, sale, use, or explosion of
fireworks;

(3) license, impound, and dispose of animals;

(4) subject to AS 29.35.050, provide garbage, solid waste, and septic waste
collection and disposal,

(5) provide air pollution control under AS 46.14.500 [IN ACCORDANCE WITH
AS 46.03.140 - 46.03.230];

(6) provide water pollution control;

(7) participate in federal or state loan programs for housing rehabilitation and
improvement for energy conservation;

(8) provide for economic development;

(9) provide for the acquisition and construcdon of local service roads and trails
under AS 19.30.111 - 19.30.251;

(10) establish an emergency services communication center under AS 29.35.130;

(11) subject to AS 28.01.010, regulate the licensing and operation of motor
vehicles and operators;

(12) engage in activities authorized under AS 29.47.460;

(13) contain, clean up, or prevent a release cr threatened release of oil or a

hazardous substance, and exercise a power granted to a municipality under AS 46.04, AS 46.08,
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or AS 46.09; the borough shall exercise its authority underthis paragraph in amanner that is
consistent with a regional master plan prepared by the Department of Environmental
Conservation under AS 46.04.210.
* Sec. 10. AS 29.35.210(b) is amended to read:
(b) A second class borough may by ordinance exercise the following powers on an
areawide basis:

(1) provide transportation systems;

(2) license, impound, and dispose of animals;

(3) provide air pollution control under AS 46.14.500 [IN ACCORDANCE WITH
AS 46.03.140 - 46.03.230J;

(4) provide water pollution control;

(5) license day care facilities.

* Sec. 11. AS 37.05.146(4) is amended by adding a new subparagraph to read:
(P) clean air protection fund (AS 46.14.840).
* Sec. 12. AS 44.46.025(a) is amended to read:
(a) The Department of Environmental Conservation may adopt regulations that prescribe
reasonable fees, and establish procedures for the collection of the fees, to cover the direct costs
of the following services provided by the department:

(1) inspections, permit administration, plan review and approval, and other related
services provided under AS 03.05, AS 17.20, and AS 18.35;

(2) the emission control permitting program and the motor vehicle pollution
control program under AS 46.14 [AIR QUALITY PERMITS UNDER AS 46.03.140 AND
46.03.160];

(3) hazardous waste permits under AS 46.03.299 and 46.03.302;

(4) plan approvals and permits for sewerage system and treatment works and
wastewater disposal systems, and plan approvals for drinking water systems, under AS 46.03.720;

(5) oil discharge financial responsibility approvals under AS 46.04.040;

(6) oil discharge contingency plan approvals under AS 46.04.030;

(7) water and wastewater operator training under AS 46.30.

* Sec. 13. AS 44.62.330(a)(44) is amended to read:
(44) Department of Environmental Conservation, except to the extent that
CSSB 383(RES) -30-
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AS 44.62.360 - 44.62.400 are inconsistent withthe manner in which proceedings areinitiated
under the provisions of AS 46.03 and AS 46.14;

* Sec. 14. AS 46.03.760(f) is amended to read:
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() A person who violates or causes or permits to be violated aprovision of
AS 46.03.250 - 46.03.314, AS 46.14, or a regulation, a lawful order of the department, or a
permit, approval, or acceptance, or term or condition of a permit, approval, or acceptance issued
under AS 46.03.250 - 46.03.314 or AS 46.14 is liable, in a civil action, to the state for a sum
to be assessed by the court of not less than $500 nor more than $100,000 for the initial violation,
nor more than $10,000 for each day after that on which the violation continues, and that shall
reflect, when applicable,

(J.) reasonable compensation in the nature of liquidated damages for any adverse
environmental effects caused by the violation, that shall be determined by the court according
to the toxicity, degradability and dispersal characteristics of the substance discharged, the
sensitivity of the receiving environment, and the degree to which the discharge degrades existing
environmental quality;

(2) reasonable costs incurred by the state in detection, investigation, and attempted
correction of the violation;

(3) the economic savings realized by the, person in not complying with the
requirement for which a violation is charged; and

(4) the need for an enhanced civil penalty to deter future noncompliance.

* Sec. 15. AS 46.03.765 is amended to read:

Sec. 46.03.765. INJUNCTIONS. The superior courthas jurisdiction to enjoina violation
of this chapter, AS 46.04, [OR] AS 46.09, AS 46.14. or of a regulation, a lawful order of the
department, or permit, approval, or acceptance, or term or condition of a permit, approval, or
acceptance issued under this chapter, AS 46.04, [OR] AS 46.09, or AS 46.14. In actions brought
under this section, temporary or preliminary relief may be obtained upon a showing of an
imminent threat of continued violation, and probable success on the merits, without the necessity
of demonstrating physical irreparable harm. The balance of equities in actions under this section

may affect the timing of compliance, but not the necessity of compliance within a reasonable

period of time.

* Sec. 16. AS 46.03.780(a) is amended to read:
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1 (@) A person who violates a provision of this chapter, AS 46.04, [OR] AS 46.09, or
2 AS 46.14, or who fails to perform a duty imposed by this chapter, AS 46.04, [OR] AS 46.09, or
3 AS 46.14, or violates or disregards an order, permit, or other determination of the department
4 made under the provisions of this chapter, AS 46.04, IOR] AS 46.09, or AS 46.14, respectively,
5 and thereby causes the death of fish, animals, or vegetation or otherwise injures or degrades the
6 environment of the state is liable to the state for damages.
7 * Sec. 17. AS 46.03.790(a) is amended to read:
8 (a) Except as provided in (d) of this section, a person is guilty of a class A misdemeanor
9 if the person with criminal negligence
10 (1) violates a provision of this chapter, AS 46.04, [OR] AS 46.09, or AS 46.14,
11 a regulation or order of the department, or a permit, approval, or acceptance, or a term or
12 condition of a permit, approval, or acceptance issued under this chapter, AS 46.04, [OR]
13 AS 46.09, or AS 46.14;
14 (2) fails to provide information or provides false informadon required by
15 AS 46.03.755, AS 46.04, or AS 46.09, or by a regulationadopted by thedepartment under
16 AS 46.03.755, AS 46.04, or AS 46.09; [OR]
17 (3) makes a false statement or representation in an applicadon, label, manifest,
18 record, report, permit, or other document filed, maintained, or used for purposes of compliance
19 with AS 46.03.250 - 46.03.314 applicable to hazardous wastes or aregulationadopted by the
20 department under AS 46.03.250 - 46.03.314;.
21 (4) makes a false statement, representation, or certification in an application.
22 notice, record, report, permit, or other document filed, maintained, or used for purposes
23 of compliance with AS 46.14 or a regulation adopted under AS 46.14; or
24 (5) renders inaccurate a monitoring device or method required to be
25 maintained under AS 46.14. a regulation adopted under AS 46.14, or a permit issued bv the
26 department or a local air quality control program under AS 46.14.

27 * Sec. 18. AS 46.03.790 is amended by adding a new subsection to read:

28 (h) Notwithstanding AS 12.55.035(b), upon conviction of an offense related to AS 46.14
29 and described in (a) of this section, a defendant who is not an organization may be sentenced to
30 pay a fine of not more than $10,000 for each separate offense.

31 * Sec. 19. AS 46.03.850(a) is amended to read:

CSSB 383(RES) -3-
VPV T2ur "tiderliniz  DELETED TEXT 3PACXETEDJ



o 00 b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

31

WORK DRAFT WORK DRAFT WORK DRAFT

(@) When, in the opinion of the department, a person is violating or is about to violate
a provision of this chapter [OR] AS 46.04, or AS 46,14. or a regulation or lawful order of the
department, or a permit or certificate, or a term or condition of a permit or certificate issued by
the department under this chapter* [OR] AS 46.04, AS 46.14, the department may notify the
person of its determination by personal service or certified mail. The determination and notice

do not constitute an order under AS 46.03.820.

* Sec. 20. AS 46.03.875 is amended to read:

Sec. 46.03.875. REMEDIES CUMULATIVE. Except as provided in AS 46.14.830.
[ALL] remedies provided by this chapter* [OR] AS 46.04, or AS 46.14 are cumulative, and the
securing of relief, whether injunctive, civil, or criminal, under a section of this chapter* [OR]
AS 46.04, or AS 46.14 does not stop the state from obtaining relief under any other section of

this chapter* [OR] AS 46.04, or AS 46.14.

Sec. 21. AS 46.03.890(b) is amended to read:

(b) Inspection and enforcement employees of the department designated by the
commissioner are peace officers in the performance of their duties under this chapter, AS 46.04,

[AS 46.03, AND] AS 46.09, and AS 46.14.

Sec. 22. AS 46.08.075(a) is amended to read:

(a) The state has alien for expenditures by the state from the oil and hazardous substance
release response fund or from any other state fund, for the costs of response, containment,
removal, or remedial action resulting from an oil or hazardous substance release [SPILL], or,
with respect to response costs, the substantial threat of a release of oil or a hazardous substance
against all property owned by a person who is determined by the commissioner to be liable for
the expenditures under this chapter, AS 46.03, AS 46.04, AS 46.14, 42 U.S.C. 9607, or other
state or federal law. The lien includes interest, at the maximum rate allowable under
AS 45.45.010(a), from the date of the expenditures. The state may file an action in a court of

competent jurisdiction in order to foreclose on the lien.

Sec. 23. AS 46.08.900(6) is amended to read:

(6) "hazardous substance" means an element or compound that, when it enters into
the atmosphere or into or on the surface or subsurface land or water of the state, presents an
imminent and substantial danger to the public health or welfare, or to fish, animals, vegetation,

or any part of the natural habitat in which fish, animals, or wildlife may be found; or (B) a
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substance defined as a hazardous substance under 42 U.S.C. 9601 - 9657 (Comprehensive
Environmental Response, Compensation, and Liability Act of 1980); "hazardous substance" does
not include uncontaminated crude oil or uncontaminated refined oil in an amount of 10 gallons

or less;

i
* Sec. 24. AS 46.09.900(4) is amended to read:

(4) "hazardous substance" means (A) an element or compound that, when it enters
into the atmosphere, or into or on the surface or subsurface land or water of the state, presents
an imminent and substantial danger to the public health or welfare, or to fish, animals, vegetation,
or any part of the natural habitat in which fish, animals, or wildlife may be found; or (B) a
substance defined as a hazardous substance under 42 U.S.C. 9601 - 9657 (Comprehensive
Environmental Response, Compensation, and Liability Act of 1980); "hazardous substance"” does
not include uncontaminated crude oil or uncontaminated refined oil,

* Sec. 25. AS 46.35.200(4)(A) is amended to read:
(A) emission control [AIR EMISSIONS] permit - AS 46.14
[AS 46.03.150], 18 AAC 50.120;

* Sec.26. AS 46.35.200(8) isamended to read:

(8) "state agency" means a state department, commission, board or other agency
of the state; for the purposes of this chapter "state agency" also means a local or regional air
pollution control authority established under AS 46.14.500 [AS 46.03.210].

* Sec. 27. AS 46.03.140, 46.03.150, 46.03.160, 46.03.170, 46.03.180, 46.03.190, 46.03.210,
46.03.220, 46.03.225, 46.03.230, and 46.03.245 are repealed.

* Sec. 28. REGULATIONS, (a) The Department ofEnvironmental Conservation may adopt
regulations as authorized under AS 46.14, enacted by sec. 2 of this Act, and other statutory authority,
to implement changes made by this Act. Regulations adopted under this section may not take effect until
the enabling statute takes effect under sec. 32 or sec. 33 of this Act.

(b) Notwithstanding the repeal of AS 46.03.140 - 46.03.245 by sec. 27 of this Act, the
regulations adopted under those sections that are in effect on the day immediately preceding the effective
date of sec. 1 of this Act remain in effect until amended or repealed by regulations adopted under this
Act.

* Sec. 29. COOPERATION. The Department ofTransportation and PublicFacilities and the

Department of Environmental Conservation shall cooperate with each other as necessary to achieve
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1 implementation of AS 36.30.097, enacted by sec. 4 of this Act, by July 1, 1994.
2 * Sec. 30 REPORT TO LEGISLATURE, (& By January 31, 1993,the Department of
3 Environmental Conservation shall submit a report to the legislature that includes
4 (1) the department’s recommendations for legislation to establish an air quality control

5 permit fee program that will

6 (A) meet the requirements of 42 U.S.C. 7401 - 7671g (Clean Air Act), as
7 amended; the department shall solicit the comments of appropriate officials in the federal
8 Environmental Protection Agency as to the legal adequacy under federal law of the recommended
9 legislation and submit to the legislature any comments received from the federal officials;
10 (B) equitably allocate direct and indirect costs of the program among owners and
11 operators of facilities that are required to have permits under AS 46.14; and
12 (C) ensure maximum efficiency and minimize total cost of all program elements
13 that will be financially supported by the permit fees, including staffing for permit applications
14 and meetings;
15 (2) the department’s recommendations for a fee schedule for permits issued under

16 AS 46.14, including

17 (A) a detailed discussion of the facts and rationale for the proposed schedule;
18 (B) adetailed comparison between the cost and staffing data for the department’s
19 air quality permit program and other similar regulatory programs administered by the department,
20 based on the number of permits issued or otherwise processed annually;

21 (C) acomparison of the proposed fee schedule with the fee schedules of at least
22 five other states that have air quality permit programs that are operating in compliance with 42
23 U.S.C. 7401 - 7671q (Clean Air Act), as amended; and

24 (D) arecommended late payment penalty; and

25 (3) a summary of the public comments received under (b) of this section, including

26 alternative fee schedules suggested by the public, and the department’s analysis of the public comments.
27 (b) In preparation for submitting the final report required under (a) of this section, the
28 Department of Environmental Conservation shall, by November 15, 1992, publish a draft report for
29 public review and comment. The draft report must contain the information required under (a)(1) and
30 (2) of this section.

31 * Sec. 31. Sections 3 and 4 of this Act take effect July I, 1994.
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* Sec. 32. AS 46.14.010, 46.14.015, 46.14.020, 46.14.030, 46.14.200(a) and (c) - (e),
46.14.205(a)(1) - (3) and (5), 46.14.210, 46.14.225, 46.14.230, 46.14.232, 46.14.235, 46.14.250,
46.14.255, 46.14.270, 46.14.280, 46.14.295, 46.14.297, 46.14.300, 46.14.400, 46.14.410, 46.14.420,
46.14.430, 46.14.500, 46.14.510, 46.14.520, 46.14.800 - 46.14.850, 46.14.900, and 46.14.990, enacted
by sec. 2 of this Act, and secs. 1 and 5 - 30 of this Act take effect immediately under AS 01.10.070(c).

* Sec. 33. AS 46.14.200(b), 46.14.205(a)(4) and (b), 46.14.220, 46.14.222, 46.14.240, 46.14.245,
46.14.260,46.14.265,46.14.267,46.14.275,46.14.285, and 46.14.290, enacted by sec. 2 of this Act, take
effect on the day after the day the federal administrator approves the state permit program under 42
U.S.C. 766la(d). The commissioner of environmental conservation shall immediately notify the

lieutenant governor and the revisor of statutes of the day of the federal administrator’'s approval.
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