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BY
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Sponsors): SENATOR RODEY

A B IL L  

FOR AN ACT ENT IT LED

1 "A n Act re la ting to the liab ility o f financia l institu tions fo r environmental damage o r the

2 threat o f environmental damage and to liens arising from environmental damage o r the

3 threat o f environmental damage."

4 BE IT  ENACTED BY THE LEG ISLATURE OF THE STATE OF ALASKA :

5 * Section 1. AS 46.03.822(a) is amended to read:

6 (a) Notwithstanding any other provision or rule o f law and subject only to AS 46.03.825.

7 the defenses set out in (b) o f this section, and the exception set out in (i) o f this section, the

8 fo llow ing persons are stnctly liable, jo in tly and severally, for damages to persons or property,

9 whether public or private, including damage to the natural resources o f the state or a

10 municipality, and for the costs ot response, containment, removal, or remedial action incurred by

11 the state or a municipality, resulting from an unpermitted release o f a hazardous substance or,

12 with respect to response costs, the substantial threat o f an unpermitted release o f a hazardous

13 substance:

(1) the owner of. and the person having control over, the hazardous substance at
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1 the time o f the release or threatened release; this paragraph does not apply to a consumer product

2 in consumer use;

3 (2) the owner and the operator o f a vessel or facility, from which there is a

4 release, or a threatened release that causes the incurrence o f response costs, o f a hazardous

5 substance;

6 (3) any person who at the time o f disposal o f any hazardous substance owned or

7 operated any facility or vessel at which the hazardous substances were disposed of, from which

8 there is a release, or a threatened release that causes the incurrence of response costs, o f a

9 hazardous substance;

10 (4) any person who by contract, agreement, or otherwise arranged for disposal or

11 treatment, or arranged with a transporter for transport for disposal or treatment, o f hazardous

12 substances owned or possessed by the person, other than domestic sewage, or by any other party

13 or entity, at any fac ility or vessel owned or operated by another party or entity and containing

14 hazardous substances, from which there is a release, or a threatened release that causes the

15 incurrence o f response costs, o f a hazardous substance;

16 (5) any person who accepts or accepted any hazardous substances, other than

17 refined oil, fo r transport to disposal or treatment facilities, vessels or sites selected by the person,

18 from which there is a release, or a threatened release that causes the incurrence o f response costs,

19 o f a hazardous substance.

20 * Sec. 2. AS 46.03 is amended by adding a new section to read:

21 Sec. 46.03.825. FINANCIAL INSTITUTIONS, (a) Except as provided by (b) o f this

22 section, a financial institution is not liable under AS 46.03.822 - 46.03.828 fo r damages or costs

23 resulting from an unpermitted release o f a hazardous substance or the substantial threat o f an

24 unpermitted release o f a hazardous substance at or from a facility or vessel that

25 (1) the institution acquires through foreclosure:

26 (2) the institution holds as a lessor under the terms o f an extension o f credit:

27 (3) is subject to the financial control or financial oversignt o f the institution under

28 the terms o f an extension o f credit, i f the institution does not exercise actual, direct, and continual

29 managerial control that materially divests the borrower, debtor, or obligor o f control o f the

30 fac ility or vessel; or

31 (4) the institution acquires in a fiduciary capacity.
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(b) A financial institution may be required to reimburse the state for the actual benefit 

received by the institution that results from a response, containment, removal, or remedial action 

undertaken by the state involving a facility or vessel identified under (a)(1) of this section, but 

the liability for the reimbursement, including the payment of a state lien, may not exceed the fair 

market value of the facility or vessel.

(c) In this section, "financial institution" means

(1) a bank, credit union, or savings association i f  the deposits o f the bank, credit 

union, or savings association are insured in whole or in pan bv the Federal Deposit Insurance 

Corporation, by another agency of the United States, or by an agency of the state;

(2) a trust company that is owned in whole or in pan by a bank or that is subject 

to regulation by the United States Comptroller o f the Cunencv.

* Sec. 3. AS 46.08.075(a) is amended to read:

(a) The state has a lien for expenditures by the state from the oil and hazardous substance 

release response fund or from any other state fund, for the costs o f response, containment, 

removal, or remedial action resulting from an oil or hazardous substance spill, or, with respect 

to response costs, the substantial threat o f a release of oil or a hazardous substance against the 

facility or vessel that is [A LL PROPERTY] owned by a person who is determined by the 

commissioner to be liable for the expenditures under this chapter, AS 46.03, AS 46.04,42 U.S.C. 

9607, or other state or federal law, and that is subject to the state's response, containment, 

removal, or remedial action. The lien includes interest, at the maximum rate allowable under 

AS 45.45.010(a), from the date of the expenditures. The state may file an action in a court of 

competent jurisdiction in order to foreclose on the lien.

*  Sec. 4. AS 46.08.075 is amended by adding a new subsection to read:

(0 The lien imposed by this section is subject to the rights o f a purchaser, holder o f a 

security interest, or judgment lien creditor i f the interest o f the purchaser, holder, or creditor is 

perfected under applicable law before notice o f the lien is filed in the appropriate recorder's 

office under (b) o f this section. The purchaser, holder o f a security interest, or judgment lien 

creditor shall be afforded the same protections against the lien imposed by this section as are 

afforded under state law to a purchaser, holder o f a security interest, or judgment lien creditor 

against a judgment lien that arises out o f an unsecured obligation and that arises at the same time 

the notice o f the lien created tinder this section is filed.
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1 * Sec. 5. AS 46.08.075(e) is repealed.

2 * Sec. 6. AS 46.03.825, enacted by sec. 2 of this Act, applies according to its terms to a release or

3 threat o f a release that occurs after the effective date o f this Act even if  the facility or vessel was

4 acquired or held by the Financial institution before the effective date of this Act or was subject to the

5 Financial control or financial oversight of the institution before the effective date o f this Act.
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(c) f’o r  p u r p o s e s  of (b)(1)(B) of  t h i s  s e c t i o n ,  a t h i r d  p a r t y  
o r  a n  a g e n t  of a t h i r d  p a r t y  is in p r i v i t y  o f  c o n t r a c t  w i t h  the 
p e r s o n  w h o  is o t h e r w i s e  l i a b l e ,  if t h e  t h i r d  p a r t y  o r  its a g e n t  a n d  
t h e  p e r s o n  are p a r t i e s  t o  a l a n d  c o n t r a c t ,  deed, o r  o t h e r  
i n s t r u m e n t  t r a n s f e r r i n g  t i t l e  o r  p o s s e s s i o n  o f  t h e  re a l  p r o p e r t y  on 
w h i c h  the f a c i l i t y  in  q u e s t i o n  is l o c a t e d ,  u n l e s s  t h a t  p r o p e r t y  was 
a c q u i r e d  b y  the p e r s o n  a f t e r  the d i s p o s a l  o r  p l a c e m e n t  of t h e  
h a z a r d o u s  s u b s t a n c e  o n  , in, o r  at t h e  f a c i l i t y ,  and t h e  p e r s o n  
e s t a b l i s h e s  t h a t  t h e  p e r s o n  has s a t i s f i e d  t h e  r e q u i r e m e n t s  of
(b)(1)(B) o f  this s e c t i o n  a n d  e s t a b l i s h e s  t h a t

(1) at  the t i m e  t h e  p e r s o n  a c q u i r e d  t h e  f a c i l i t y  t h e  p e r s o n
d i d  n o t  k n o w  a n d  h a d  n o  r e a s o n  t o  k n o w  t h a t  a h a z a r d o u s  s u b s t a n c e
t h a t  is t h e  s u b j e c t  of t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  w a s  
d i s p o s e d  of  on, in,, o r  at  t h e  f a c i lity;

(2) t h e  p e r s o n  is a g o v e r n m e n t a l  e n t i t y  t h a t  a c q u i r e d  t h e
f a c i l i t y  b y  esc h e a t ,  o r  t h r o u g h  a n o t h e r  i n v o l u n t a r y  t r a n s f e r  o r  
a c q u i s i t i o n ,  o r  t h r o u g h  t h e  e x e r c i s e  o f  e m i n e n t  d o m a i n  a u t h o r i t y  b y  
p u r c h a s e  o r  c o n d e m n a t i o n ;

(3) t h e  p e r s o n  is a c o r p o r a t i o n  o r g a n i z e d  u n d e r  43 U.S.C.  
1 6 0 1 - 1 6 2 9 e  ( A l aska N a t i v e  C l a i m s  S e t t l e m e n t  Ac t )  t h a t  a c q u i r e d  t h e  
f a c i l i t y  u n d e r  t h o s e  s e c t i o n s ;

(4) t h e  p e r s o n  a c q u i r d  t h e  f a c i l i t y  b y  i n h e r i t a n c e  o r  b e q u e s t ;
[or]

(5) t h e  p e r s o n  is a s t a t e  g o v e r n m e n t a l  e n t i t y  a n d  t h e  s t a t e  
a c q u i r e d  t h e  f a c i l i t y  u n d e r  P u b l i c  L a w  8 5 - 5 0 8  ( A l a s k a  S t a t e h o o d  
A c t ) [ . ] i  O E

(6_)_the p e r s o n ' s  I nterest in the f a c i l i t y  a r o s e  as a l e n d e r  to 
a_p_erson_Qwninq or  conv.rollinq t h e  f a c i l i t y  o r  a r o s e  as a s e c u r i t y  
h o l d e r  in _ t h e  facil i t y ,  and t h e  p e r s o n  has not c o n t r o l l e d ,  m a n a g e d ,  
o i ^ - i n f l u e n c e d - t h e _ o p e r a t i o n s  at__or o n  t h e  f a c i l i t y ,  w h e t h e r  o r  n o t  
it..had t he .c a p a c i t y  to d o s o.

S B  I 5  if

S e c t i o n  1. A S  4 6 . 0 3 . 8 2 2  (c) i s  a m e n d e d  t o  r e a d ;
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Re: " T r u s t  C o m p a n y "  d e f i n i t i o n

T h e r e  is o n l y  one t r u s t  c o m p a n y  in the s t a t e  of A l a s k a ,  K e y  

Tr u s t ,  a c c o r d i n g  to T e r r y  Lutz, D i v i s i o n  of B a nking,
4 6 5 - 2 5 2 1 .  He a d v i s e d  th a t  a n y o n e  c a n  a t t e m p t  to f o r m  a t rust 

c o m p a n y .  O w n e r s h i p  is n o t  l i m i t e d  to banks. K e y  T r u s t  is 
w h o l l y  o w n e d  by K e y  B a n k  of A l a s k a .  T h e  A l a s k a  D i v i s i o n  of 
B a n k i n g  a p p a r e n t l y  m u s t  a u t h o r i z e  the f o r m a t i o n  of a s t a t e  
t r u s t  c o m p a n y .  T h e r e  are no o t h e r  s t a t e  r e g u l a t i o n s  per se as 
to s t a t e  t rust c o m p a n i e s .

T h e  n a t i o n a l  b a n k s  a p p a r e n t l y  o p e r a t e  t r u s t  d e p a r t m e n t s  u n d e r  
r e g u l a t i o n  of the C o m p t r o l l e r  of the C u r r e n c y ,  Th i s  
i n f o r m a t i o n  ca m e  to me f r o m  a t r u s t  o f f i c e r  at the T r u s t  
D e p a r t m e n t  of N a t i o n a l  B a n k  of A l a s k a .

N o  t r u s t  c o m p a n y  has " d e p o s i t s " ,  so the w a y  the f i r s t  d r a f t  was 
w o r d e d ,  K e y  T r u s t  m i g h t  not be c o n s t r u e d  to be i n c l u d e d  in the 
ty p e  of f i n a n c i a l  i n s t i t u t i o n  w h o s e  l i a b i l i t y  is limited. I 
t h i n k  w e  s h o u l d  r e - w o r k  the d e f i n i t i o n  in our p r o p o s e d  bill to 
state:

t -k * * + <, +
M E M O

"No t r u s t  com p a n y ,  and no bank, c r e d i t  union, or 

s a v i n g s  a s s o c i a t i o n ,  the d e p o s i t s  of w h i c h  are 
i n s u r e d  . . . "

If th a t  is too c o m p r e h e n s i v e  for the l e g i s l a t u r e ,  w a  could 
l i m i t  " t r u s t  c o m p a n y " ,  to s o m e t h i n g  like:

"No t r u s t  c o m p a n y  w h i c h  is w h o l l y - o w n e d  by a b a n k  or 
s u b j e c t  to r e g u l a t i o n  b y  the C o m p t r o l l e r  of the 
C u r r e n c y ,  and no bank, c r e d i t  union, or s a v i n g s  
a s s o c i a t i o n ,  the d e p o s i t s  of w h i c h  are i n s u r e d  . , ,

Also, we  m i g h t  i n s e r t  the w o r d  " w h ich" r i g h t  b e f o r e  s u b p a r t  (1) 
and the w o r d  "is" at the b e g i n n i n g  of s u b p a r t  (3). The o r d e r  
of the s u b p a r t s  of (a) c o u l d  be s w i t c h e d  around. I a m  not sure 
we  n e e d  all the l a n g u a g e  of s u b p a r t  (3) but b e c a u s e  of f e d e r a l  
d e c i s i o n s ,  it w o u l d  p r o b a b l y  be b e t t e r  to r e t a i n  it all.

A f t e r  g i v i n g  s u b p a r t  (b) m o r e  t h ought, I b e l i e v e  we s h o u l d  m a k e  
it c l e a r  t h a t  the l i m i t  of l i a b i l i t y  of an i n s t i t u t i o n  is the 
b e n e f i t  received. S i n c e  t h ird p a r t i e s  (b e s i d e s  the state)
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c o u l d  c l a i m  t h e y  c o n f e r r e d  a benefit, the l i a b i l i t y  s h o u l d  be 
r e s t r i c t e d  to r e i m b u r s i n g  the s t a t e ' s  f u nds that c o n f e r  a 
bonefit. P a y m e n t  s h o u l d  t h e n  r e l e a s e  any l i e n  the s t a t e  may 
have. T h e  s t a t e  s h o u l d  not be ab l e  to r e c o v e r  the " b enefit 
c o n f e r r e d "  and al s o  ha v e  a l i e n  on  the p r o p e r t y  b e n e f i t t e d .
T h e  s t a t e  has a l i e n  for its e x p e n d i t u r e s  a g a i n s t  p r o p e r t y  
o w n e d  by p e r s o n s  l i a b l e  for o u c h  e x p e n d i t u r e s .
AS 4 6 . 0 8 . 0 7 5 ( a ) .  If the le n d e r  has not y e t  f o r e c l o s e d ,  it 
s h o u l d  be a b l e  to r e m o v e  the s t a t e ' s  junior l i e n  but be 
r e s p o n s i b l e  for a n y  b e n e f i t  r e c e i v e d  fr o m  the state. If the 
l e n d e r  has a l r e a d y  f o r e c l o s e d ,  the s t a t e ' s  l i e n  s h o u l d  be 
r e l e a s e d  u p o n  p a y m e n t  of the l i m i t e d  a m o u n t  the i n s t i t u t i o n  m a y  

owa to the state.

BLS t 695
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t r a f t  2 - d e f i n i t i o n  foe " f i n a n c i a l  i n s t i t u t i o n "

s e c t i o n  1. AS 46.03. is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to
read:

A S . 4 6 . 0 3 . 9 1 0  L i m i t e d  l i a b i l i t y  for f i n a n c i a l  i n s t i t u t i o n s .
(a ) N o  t r u s t  c o m p a n y  * ( w h i c h  la w h o l l y  o w n e d  by a 

b a n k  or s u b j e c t  to r e g u l a t i o n  by the C o m p t r o l l e r  of the 

c u r r e n c y . )« and no bank, c r e d i t  union, or. s a v i n g s  a s s o c i a t i o n  
(or t r u s t  c o m p a n y ) ,  the d e p o s i t s  of w h i c h  are i n s u r e d  in w h ole 
or in pa r t  by the F e d e r a l  D e p o s i t  i n s u r a n c e  C o r p o r a t i o n  or by 
a n y  a g e n c y  of the U n i t e d  States, or b y  the s t a t e  of A l a ska,
s h a l l  be held or c o n s t r u e d  to be a n  "owner", " o p e r a t o r " ,  p e r s o n
" h a v i n g  c o n t r o l "  ov e r  a h a z a r d o u s  s u b s t a n c e ,  or to be liable 
u n d e r  a n y  s t a t e  l a w  i m p o s i n g  s t r i c t  l i a b i l i t y  for, or i m p o s i n g  
a d u t y  to d i s c o v e r ,  to c o n t a i n  or- to c l e a n  up the r e l e a s e  or 
t h r e a t e n e d  r e l e a s e  of a h a z a r d o u s  s u b s t a n c e  at or f r o m  a 
f a c i l i t y  or v e s s e l  w h i c h :

(1) it a c q u i r e d  t h r o u g h  f o r e c l o s u r e :
(2) it h e l d  as a les s o r  p u r s u a n t  to the terras of an

e x t e n s i o n  of credit;
(3) s u b j e c t  to its f i n a n c i a l  c o n t r o l  or f i n a n c i a l  

o v e r s i g h t  p u r s u a n t  to the terms of a n  e x t e n s i o n  of c r e d i t  but 
as to w h i c h  it did n o t  e x e r c i s e  actual, direct, a n d  c o n t i n u a l  
m a n a g e r i a l  c o n t r o l  th a t  m a t e r i a l l y  d i v e s t e d  the b o r r o w e r ,  
d e b t o r  or o b l i g o r  of s u c h  c o ntrol; or

(4) it a c q u i r e d  in a f i d u c i a r y  capacity.

(b) A n  i n s t i t u t i o n  d e s c r i b e d  in s u b p a r t  (a), or the
e s t a t e  w h i c h  it r e p r e s e n t s  in a f i d u c i a r y  capac i t y ,  as the case
m a y  be, m a y  be l i a b l e  to ( r e q u i r e d  to r e i m b u r s e )  the s t a t e  (a 
t h i r d  p a r t y ) . but o n l y  for a n y  a c t u a l  b e n e f i t  r e c e i v e d  by such  
i n s t i t u t i o n  or e s t a t e , fr o m  a removal, r e m e d i a l , c o n t a i n m e n t , 
or o t h e r  r e s p o n s e  a c t i o n  u n d e r t a k e n  b y  the s tate (third party), 
the t o t a l  l i a b i l i t y  for w h i c h  b e n e f i t , i n c l u d i n g  p a y m e n t  of any 
s t a t e  lien, s h a l l  n o t  e x c e e d  the fair m a r k e t  v a l u e  of the
a f f e c t e d  p r o p e r t y  f o l l o w i n g  s u c h  action.

(c) A n  i n s t i t u t i o n  d e s c r i b e d  in s u b p a r t  (a), or the
e s t a t e  w h i c h  it r e p r e s e n t s  in a f i d u c i a r y  capacity, as the case
m a y  be, w h i c h  c a u s e s  or e x a c e r b a t e s  a r e l e a s e  or t h r e a t e n e d  
r e l e a s e  of a h a z a r d o u s  sub s t a n c e ,  t h r o u g h  a c t i v i t y  and a n t , b y

jsm i B s l q t), s h all be l i a b l e  for r e s p o n s e  c o Bts to the e x t e n t  that 
the r e l e a s e  or t h r e a t e n e d  r e l e a s e  is a t t r i b u t a b l e  to the 
p e r s o n ' s  a c t i v i t i e s .

s e c t i o n  2. ( R e peat Sec. 3 of SB 154)

S e c t i o n  3. (Repeat Sec. 4 of SB 154)

S e c t i o n  (R e p e e t B acfcii'n  !? of SB 154)

B L S : 6 9 7



F R O N T I E R

A L A S K A
S T A T E  C R E D I T  U N I O N

MAIN OFFICE: DIMOND BRANCH: SOLDOTNA BRANCH: EAGLE RIVER BRANCH: CAMPUS BRANCH:

3500 EIDE STREET 
ANCHORAGE, AK 99503 

503-3766

300 E. DIMONO BLVD. 
ANCHORAGE, AK 99515 

344-5144

131-A WAREHOUSE 
SOLDOTNA, AK 99869 

2P2-7600

16515 CENTERFIELD DRIVE 
EAGLE RIVER, AK 99577 

094-5444

2801 PROVIDENCE DRIVE 
ANCHORAGE, AK 99508 

561-3151

A p r i l  26, 1991

S t a t e  S e n a t o r  L l o y d  J o n e s  
R e s o u r c e  C o m m i t t e e  
P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

De a r  S e n a t o r  Jones:

I am w r i t i n g  t o  e x p r e s s  m y  C r e d i t  U n i o n ' s  s u p p o r t  o f  S B  154 s p o n s o r e d  
b y  S e n a t o r  Ro d e y .  T h e  b i l l  w i l l  l i m i t  t h e  l i a b i l i t y  to  t h e  l e n d e r  for 
t he c o s t  o f  c l e a n i n g  c o n t a m i n a t e d  p r o p e r t i e s  a c g u i r e d  t h r o u g h  
f o r e c l o s u r e .

F r o n t i e r  A l a s k a  S t a t e  C r e d i t  U n i o n  is a s o u r c e  o f  n o n - i n v e s t o r  real 
e s t a t e  l e n d i n g  to  its 2 4 , 0 0 0  m e m b e r / o w n e r s . Due t o  t h e  r i s k  a s s o c i a t e d  
w i t h  c o n t a m i n a t e d  p r o p e r t y ,  w e  h a v e  h a d  to  c u r t a i l  s o m e  t y p e s  of real 
e s t a t e  l e n d i n g ,  m o s t  n o t a b l y  r a w  l a n d  loans. W e  a l s o  h a v e  h a d  to i n c u r  
a d d i t i o n a l  e x p e n s e  for i n s p e c t i o n s ,  c e r t i f i c a t i o n s  a n d  o t h e r  e x p e n s e s  
a s s o c i a t e d  w i t h  h o l d i n g  f o r e c l o s e d  p r o p e r t i e s .  T h o s e  a d d i t i o n a l  
e x p e n s e s  a r e  p a s s e d  on t o  o u r  m e m b e r / o w n e r s  in t h e  f o r m  o f  i n c r e a s e d  
fees a n d / o r  h i g h e r  l o a n  rates. We  h a v e  a l s o  f o u n d  t h a t  t h e  p r o p e r t y  
c a n  b e c o m e  c o n t a m i n a t e d  d u r i n g  t h e  t e r m  of t h e  l o a n  w i t h o u t  t h e  C r e d i t  
U n i o n ' s  k n o w l e d g e .

B e c a u s e  of t h e  a b o v e  m e n t i o n e d  risks, c o m b i n e d  w i t h  t h e  r e g u l a t o r s  
i n h e r e n t  f e a r  of real e s t a t e  l o a n s  and a s s o c i a t e d  losses, m a n y  A l a s k a n s  
c a n n o t  f i n d  c o m p e t i t i t v e  real e s t a t e  l o a n s  w h e n  t h e y  n e e d  them. 
P a s s a g e  of t h i s  b i l l  w i l l  h e l p  m a k e  c o m p e t i v e  real e s t a t e  l o a n s  
a v a i l a b l e  t o  m o r e  Alaska.is. It wi l l  a l s o  a i d  t h e  e c o n o m i c  r e c o v e r y  
c u r r e n t l y  t a k i n g  p l a c e  in t h e  state. T h e  B o a r d  of D i r e c t o r s  and 
M a n a g e m e n t  a t  F r o n t i e r  u r g e  s w i f t  p a s s a g e  o f  S B  154, so t h a t  a f f o r d a b l e  
real e s t a t e  l o a n s  a r e  a v a i l a b l e  to all q u a l i f i e d  A l a s k a n s .

T h a n k  y o u  for y o u r  t i m e  and a t t e n t i o n  t o  t h i s  m a t t e r .  If y o u  h a v e  any 
q u e s t i o n s  p l e a s e  d o n ' t  h e s i t a t e  to c o n t a c t  me.

S i n c e r e l y ,

Le;
P r e s i d e n t
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EPA DRAFT PROPOSAL DEFINING LENDER LIABILITY ISSUES 
UNDER THE SECURED CREDITOR EXEMPTION OF CERCLA 

(Sept 14, 1990)

ENVIRONMENTAL PROTECTION AGENCY 
40 CFR Part []
Lender Liability under CERCLA 
AGENCY: Environmental Protection Agency 
ACTION: final Interpretative Rule: Proposed Rule and 

Request for Comments 
SUMMARY: The Environmental Protection Agency is 

iuuing :hi> rule to define the meaning of certain statu­
ary elements In the Comprehensive Environmental Re* 
ijonse, Compensation, and Liability Act (CERCLA). 
riu'ch pertain to the liability of both financial institutions 
ihat lend money to facilities and governmental loan guar 
u:ors or entities that acquire ownership, or some indicia 
tttreof. of contaminated facilities. In this rule, EPA is 
httrpreting the secured c, editor exemption in CERCLA 
sterion 101(20)(A) so that private and governmental lend- 
is» institutions and succcssors-in-interest th2t hold a 
itotriry interest in a facility may undertake a variety of 
lenities related to a borrowers facility in the course of 
protecting the s'ccurity interest, without voiding the ex­
action. In addition, EPA is interpreting the terms of 
CERCLA section 101(35)(A)(ii) so that certain federal 
{sverr.mcnt entities (the Resolution Trusz Corporation 
(RTC) a n u  the Federal Deposit Insurance Corporation 
(FDIC) that obtain a security interest o r ownership of a 
teataminated facility as the result of actions mandated 
fcder the Federal Institutions Reform. Recovery, and 
enforcement Act of 1989 (FIRREA). Pub. L. No. 101-73. 
103 Stat. 183 (Aug. 9. 1989). fall within the scope of the 
kioccm landowner defense, as long as the other elc- 
Eaitsof the defense arc met.
EFFECTIVE DATE: (insert publication date) 
ADDRESSES: Comments on this final intcrpretadve 

ftieand proposed rule must be submitted by (insert date 
Vdcyi from date of publication). Commentors must send 
o original and two copies of their comments to: [Omcc]. 
“5- Environmental Protection Agency, 401 M Street, 

Washington, D.C. 20460. Comments should include 
*js docket number [ ). The public docket is located at 
~A Headquaners a: the above address in Room [ ] and 
•t available for viewing from 9:00 a_m. to 4:00 p.m.. 
<aaday through Friday, excluding Federal holidays.

L Background
Tie Agency is promulgating this rule to interpret the 

p3 visions of secrions 101(20) and 101(35) of the Compre­
ssive Environmental Response, Compensation, and Li- 
J l̂ity Act (CERCLA), as amended, 42 U.S.C. §960! et 

as they affect private lending institutions and gov- 
r^icmal entities that hold a secured interest in a faeil* 
2 c°ataminated by or containing hsrardous substances. 
 ̂ acquire ownership of contaminated property in 
course of protecting a secured interest.

Sccxion 107(a) of CERCLA. 42 U.S.C. §9607(a). identi­
fied four broad classes of responsible parties that arc 
viable for the costs of cleaning up, among other things, 
hazardous substances when the Federal government, 
state government, or a private party brings suit. The first 
two classes include certain owners and operators of 
facilities contaminated by or containing hazardous sub­
stances. 42 U.S.C. §9607(a)(lMa)(2). The third class con­
sists of certain persons who arranged for disposal or 
treatment of hazardous substances. Id. §9607(a)(3). Final­
ly, the fourth class includes persons who accepted for 
transportation hazardous substances and selected the 
disposal facility. Id. §96Q7(a)(4).

It is now well-settled that each of the four groups of 
responsible parries is strictly liable under section 107(a). 
See. e.g., Tcr.glerwood East Homeowners v. Charles-Tho- 
mas. Into, 849 F2d 1568, 1572 (5th Cir. 1988): United 
Stares v. Monsanto Con 858 F2d 160, 167 & n_ll (4th Cir. 
1988). cert, denied, 109 S.Cl 3156 (1989). In addition, i: is 
also settled that such parties are jointly and severally 
liable when the environmental harm is indivisible. United 
States v, Monsanto Co,  858 F.2d at 172; United States v. 
Chem-Dyne Corp,  572 F.5upp. 802. 810-11 (SJ). Ohio 
1983). . • *

CERCLA defines "owner or operator’'  in Section 
101(20). However, Section 101(20)(A) exempts those per­
sons who. without participating in the management of 
the facility, hold indicia of ownership primarily to pro­
tect a security interest. 42 U.S.C. §9601(2Q)(A). The issue 
of how the "secured creditor" exemption is to be inter­
preted under CERCLA has generated a great deal of 
uncertainty in the financial and lending communities 
regarding the extent to which a secured creditor car. 
undertake activities to oversee the affairs of a borrower 
for the purposes of protecting a security interest and still 
maintain the exemption.

These uncertainties were heightened by dicta in the 
recent opinion of the United States Court oF Appeals for 
the Eleventh Circuit in United States v. Fleet Factors Corp., 
901 r_2d 1550 (11th Cir. 1990). In this opinion, the court 
suggested that a secured creditor may be liable, without 
being an operator, if it participated in the management 
of a facility "to a degree indicating a capacity to influ­
e n c e  the corporation's treatment or hazardous wastes." 
901 F.2d at 1557. .Another court of appeals has indicated 
that the more capacity o r right to control facility oper- 
aiiocs is insufficient to void Lhe secured creditor exemp­
tion and suggested that the creditor must participate in 
the operational management of the facility to loss the 
exemption’s liability shield. See In re: Bcrgsoe Metal Corp.. 
No. S9-35397, slip "op- (9th Gr. Aug. 9, 1990) ("What is 
critical is not what rights the [creditor] had, but what it 
d id  [A creditor] cannot have panidpated in manage­
ments: it never cxcrdsed [its rights],")

7h ;  SOAEa U CP NATIONAL A5r* lRS . INC- D.C. 20X57
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Further uncertainty has arisen as a result of the role of 
ue Federal Deposit Insurance Corporation and the Reso- 
Ltiofl Trust Corporation, which Set as conservators or 
receiver of failing or failed lending institutions, and the 
potential-applicability of CERCLA to these governmental 
pnitties which have succeeded to the properties and 
jjjcis owned by the failed lending institutions. In par­
ticular. an issue has arisen as to the applicability to these 
institutions of the so-called"innocent landowner" defense 
of sections 107(b)(3) and 101(35). -

To reduce these uncertainties. EPA is issuing this rule 
to specify for lenders and these governmental entities 
v/hat actions they may take and still remain within the 
bounds of either the secured creditor exemption or the 
"innocent landowner" defease.

EPA is promulgating this rule as a final interpretative 
rule which is effective upon publications the FEDERAL 
REGISTER in accordance with the provisions of section 
553(b) and (d) of the Administrative Procedure Act 
(APA). These sections of the AFA authorize the Agency to 
issue Interpretative rules without providing notice and 
opportunity to comment 2nd to make today’s rule imme­
diately effective rather than wait for the expiration of a 
30-day period. Because of the important issues that arc 
raised by this interpretative rule, however, the Agency is 
accepting public comment for a 60-day period. Upon 
review of the comments. EPA will formally codify- the 
rule in 40 CF-R. Pan 0-

The Agency also believes that judicial review of this 
rule is governed by the provisions of CERCLA section 
113(a). These provisions mandate that any review of a 
regulation promulgated under CERCLA is confined to 
the United States Court of Appeals for the District of 
Columbia Circuit and that any application for such re­
view must be made within ninety days of the rule’s date 
of promulgation. By enacting these provisions, Congress 
intended that the Div .ict of Columbia Circuit Court 
would have "exclusive" jurisdiction to review regulations 
and that any petitions for review that were filed after the 
ninety day period would be barred. S. Rep. No. 848, 96th 
Cong.. 2d Sess. 95 (1980); see Lubri^ol Corp. v. Train, 547 
F.2d 310. 314-16 (6ch Cir. 1976) Coy centralizing appeals 
in the D.C. Circuit under the Clean Air Act, congress 
hoped to avoid needless delays in the implementation of 
important national programs caused by incessant litiga­
tion and inconsistent decisions).

1L Summary

This rule interprets the secured creditor exemption to 
permit a broad range of lender activity when that activity 
is conducted primarily to protect a security interest. This 
rule defines the key terms of CERCLA section ]01(20)(A):
(1) “indicia or ownership," (2) "primarily to protect a 
security interest."' and (3) "participating in the manage­
ment of a . , .  facility.” With respect to a government 
'entity acting under FfRREA that may assume ownership, 
conservatorship, or receivership of financial landing in­
stitutions and thereby assume actual ownership of and 
exercise total control over a contaminated facility, this 
rule defines those circumstances in which the govern* 
mental entity may have a defense available under section 
101(53)(A)(ii) of CERCLA.

While section 101(20)(A) provides lenders with a poten­
tial exemption from CERCLA liability when the collateral 
securing the loan is contaminated, it docs not otherwise 
provide protection from the ordinary risk assumed by the 
lender that the collateral's market value may nor be

REGIONAL COUNSEL U S EPA JUNEAU
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sufficient to cover the borrower’s debt. The CERCLA. 
secured creditor exemption is not a loan guarantee for 
lending institutions and does not shift to the Superfund 
the cost of poor loan decisions, but serves only as a shield 
from CERCLA liability.

From an environmental perspective, the EPA must 
concern itself first with protection of health and the 
environment. Following expenditure of public funds to 
clean up contaminated property. EPA must, as author­
ized by law, seek to recover the cost expended by the 
fund & . t those liable under CERCLA: Accordingly, 
CERCLA clearly imposes liability on owners of real prop­
erty where there is a release or threat of release of 
hazardous substances for the consequences of that 
release. ' *.

This rule seeks to reconcile the lender's need to man­
age loans with EFA’s duty to dean up waste sites and 
recover public funds spent in remediating these sites. 
EFA’s interpretation, of the secured creditor exemption 
both acknowledges and accommodates these compering 
interests within the current statutory scheme by protect­
ing the secured creditor that acts in an-environmentally 
responsible manner (which includes requiring environ­
mental audits of the collateral upon making loans) from 
incurring CERCLA liability.

I1L CERCLA Provisions N 
Protecting a Secured Lender 

‘ A. Security Interest Exemption
The section 101(20)CA) security interest exemption is 

the principal means of avoiding CERCLA liability for a 
leader or loan guarantor (hereafter referred to as the 
“lender,’' "secured lender,” "holder of the security inter­
est," or simply “holder"). EPA interprets a security hold­
er as including both th r lender and the private or govern­
mental loan guarantor or successor-in-imcrest. A private 
successor-in-interest is n subsequent bona fide purchaser 
of the loan (security interest) in the secondary market. A 
governmental successor-in-interest is the governmental 
entity that acquired property involuntarily or by oper­
ation of statute through failure, dissolution, or other 
insolvency of ?. kuding institution (such as the Federal 
Deposit Insurance Corporation or the Resolution Trust 
Corporation) acting under FIRREA. ‘ •
Section 10i(2)(A) provides
“Such term [owner or operator] does not include a 

person who. without particioating ia the management of 
a vessel or facility, holds indicia of ownership primarily 
to protect his seen.try interest m the vessel or facility." 
There are three key terms found in the exemption that 
are not otherwise defined in the CERCLA: (1) “indicia of 
ownership" (2) the requirement that the indicia be held 
"primarily to protect the security interest" in the facility, 
and (3) the prohibition of the security holder from ”par- 
tidpatmg in the management” of the facility. -

(a) “Indicia of ownership."
Ownership indicia within the meaning of Section 

101(20)(A) are those interests in real or personal property 
held as security or collateral for a loan, including the real 
or personal property acquired in the course of protecting 
the security interest. The nature of the ownership inter­
est may vary under the laws of different states and by the 
type of secured lean transaction. Examples of such indi­
cia may include, but are not limited to. a mortgage, deed 
of trust, or legal title obtained pursuant to foreclosure or 
its equivalents, or an assignment, lien, pledge, or other 
right to or encumbrance against the facility tin t is fur-

10-1S-90 riA't E a .w iv j R eso rt
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-•slicdl by the borrower as securiry for the loan. The 
lorigage. Hen. or other encumbrance must be for the 
'tfpose of security for a loan, and not for some other 
Iarpo.se, to come witlvn the exemption. Section 101(2)(A) 
tjes no' cover an inter r a  in the nature of an investment 
2 the contaminated property, or any interest other titan 
U a security. See, eg., United States v. Maryland Bank & 
fivst, 632 F. Supp. 573 (D. Md. 1986) (actions Taken by 
vading Institution Indicate property held as an invest* 

rather than security for a loan). "Indicia of owner- 
jjip" are maintained or acquired by the lender as an 
usurancc 0f repayment: ownership indicia within the 
jtaniog of the exemption are those given as collateral 
l4cident to a loan transaction. For purposes of CERCLA, 
jjc security holder's ownership "interest" is not the 
facility itself but the extent to which the facility or 
inventory represents a guarantee for the debtor's unpaid 
obligation-
(2) "Primarily to protect the security interest."
The exemption in section I01(2)(A) requires that the 

bsder s ownership interest have been created and held 
u security for a loan or other obligation. This requires 
tbit, the lender’s ownership interest represent a true 
Kcurity interest in the facility,1 as opposed to a lease or a 
consignment which ordinarily would not be considered a 
sxured transaction.1 Because the exemption covers only 
tnie security interests. Section IQI(20)(A) does no: 
tump; from the CERCLA definition of "ownership" a 
leader's ownership interest in property held for invest- 
nent purposes. EPA recognizes that .lenders typically 
have revenue interests in the loan transaction. However, 
when the lender holds its indicia of ownership in the 
property far investment purposes, as opposed to assuring 
repayment of the loan, the secured creditor exemption 
will not apply. Similarly, the CERCLA secured lender 
exemption has no application where a lending institution 
im  as a trustee or manager of property or a business, or 
where a lending institution acts in a non-lending capacity 
or has any interest other than one created as bona fide 
security interest in real or personal property.
Consistent with the exemption, the secured creditor 

cuy act to protect the interest by policing the loan, by 
undertaking financial workout with a borrower where 
the security interest is threatened, and by foreclosing and 
expeditiously liquidating the assets securing the loan. In 
general, such actions are not considered to be participa­
tion in the management of a facility provided that die 
actions taken arc necessary to protect the security 
interest

Accordingly, a secured party is considered to be acting 
Within the scope of the exemption if it regularly or 
periodically monitors the borrower’s business, requires 
Of conducts on- site inspections and audits, requires 
certification of financial information or compliance with 
Jpplicab'e duties, laws or regulations, o r requires other 
similar actions, provided that the borrower remains sub­
stantially in possession and control c c the operations of 
the facility. Such oversight and obligations of compliance 
imposed by a lender are generally considered to be 
undertaken to protect the security interest and are not 
considered part of the management and operation of a 
facility. Although such requirements and oversight may 
mfonn the borrower’s management of a facility, the 
leader is not generally considered to be participating in 
Management where the borrower continues to make 
operational decisions at the facility.

Making a Uum
CERCLA’s- broad remedial goal of protecting health 

and the environment from the hazards of improper 
waste practices (and, by implication, encouraging safer 
hazardous waste practices), requires that the lender seek* 
ing shelter from CERCLA liability act consistently with 
the statute's purpose to qualify for the statutory secured 
creditor exemption. Specifically in order to be considered 
acting primarily to protect a security Interest, a lender 
must undertake certain affirmative obligations, at the 
time of the loan, with respect 10 the property (collateral). 
For purposes of this CERCLA exemption, when making a 
loan, lenders are acting consistently with CERCLA when 
an inspection or audit of the collateral securing the loan 
is undertaken in an effort to minimize environmental 
liability. Such an inquiry is required by the exemption as 
an action taken to protect the security interest through 
assessing and ensuring the value of the collateral in 
which the lender has taken an indicia of ownership-1

Policing the Loon
* Actions consistent with protecting the security interest 
may include, but are not limited to, requirements for 
environmental audits prior to making the loan; cleanup 
of the property during the. life of .the loam requirements 
of assurance of the borrower's compliance with applica­
ble federal, state, and local environmental and other 
rules and regulations during the lift of the loan; permis­
sion for the lender to periodically or regularly monitor or 
inspect both the collateral (including site inspections) or 
the borrower's business or financial condition; o r other 
requirements or conditions reasonably necessary for the 
lender to adequately police the loan or to comply with 
legal requirements.

Such requirements may be contained in lender-im­
posed requirements for financial, environmental, and 
other warranties, covenants, and representations or 
promises from the borrower, as conditions for the loan 
and included in loan documents. While the -exemption 
requires that a secured creditor undertake actions con­
sistent with CERCLA when protecting the security inter; 
esc, a lender is not expected to be an insurer or guarantor 
of environmental safety at a facility in which it has a 
security interest. The inclusion of environmental warran­
ties and covenants are not considered to be evidence of a 
lender acting as an insurer or guarantor, and liability 
cannot be premised on the existence of such terms, or 
upon the lender acting to ensure the facility is managed 
in an environmentally sound manner. Neither are these 
actions or requirements alone considered to be evidence 
of participation in management.

Loan Work Out
The lender may need to take actions to secure or 

. safeguard real property or other collateral from loss. 
These actions are usually necessary when the loan is in 
default or threat of default, and is a situation commonly 
referred to as "loan, work out." There actions will not 
take a lender outside of the security interest exemption 
provided that the actions are taken in the course of 
protecting the security interest. To remain within the 
exemption from CERCLA liability, all such actions must 
be structured to p ro tea and preserve the security (inter­
est; such measures arc taken to protect the security 
interest when the lender is -ssisting the debtor in an 
effort to prevent default of the loan c r diminution oc the 
value of the collateral.
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fcfadlity.

(/Activities that EPA considers to be "primarily to pro­
pel the security interest” (and arc not evidence of "par- 
Ippadon in management”) during the work-out period 

udc. but are not limited to, restructuring or renegoti- 
n of the terms of the loan obligation, payment of 

'additional interest, extension of the payment period, spe- 
c financial or operational advice, suggestion, counsel* 

j, guidance, or any other action reasonably necessary 
o', protect the lender's security interest. The lender's 

actions must, however, duly consider and account for the 
hazardous substances known to be present at the facility, 

must not cause or contribute by act or omission to 
'the environmental harm at issue. The Agency believes 
tliat this position is consistent with the underlying statu* 
'tpry purposes of CERCLA of ensuring the cleanup of 

dous waste sites and that those who cause harm 
hazardous substances bear the costs of such clean­

ups. S-Rep. No. 84B, 96th Cong., 2d Sess. 12-13 (1980). 
jVVhen the lender does undenake work-out activities, it 

remain within the exemption only if the borrower 
,5 the ultimate decision maker for operation of the 
Where the evidence demonstrates that the lender 

pontrols the decisionmaking process of the borrower.
considers the lender to be “participating in the 

nanageraentof the facility" and therefore to have voided 
exemption.

Foreclosure and Liquidation
SiThc process, of foreclosure and sale may require or 
Jresult in the secured lender taking record title to the 
^property under the laws of some states. Foreclosure, 
purchase at foreclosure sale, acquisition or assignment of 
-title in lieu of foreclosure, acquisition of a right to title, or 
ajTther agreement in settlement of the loan obligation, or 

other formal or informal manner by which the 
lender acquires possession for disposition of the borrow- 

collatcral, are generally considered to be actions 
^within the scope of the statu tor}- exemption as necessary 
:.tb protect the. security interest. However,'the lender’s 
'temporary acquisition must be reasonably aea  ■ xaiy to 
^ensure satisfaction or performance of the loan o> .igation. 
?The lender's actions in outbidding or refusL'R ’ ids from 
Parties offering fair consideration for the proper y are 
^evidence that the property is no longer being held pri- 
-inarily to protect the security interest.* To remain within 
[.the exemption after foreclosure, the foreclosing entity 
t taust be acting to preserve the assets of the facility’for its 
([subsequent sale at the earliest possible rim*. In general, 
j.the lending institution must undertake to wind up oper­
ations expeditiously and liquidate all assets, o r take other 
'action as appropriate for maximizing the value oF the 
/secured asset prior to sale as a means to realize the 
^debtor’s unpaid obligation. "Winding up" is construed as 
-including those actions necessary to properly and respon­
s ib le  dose down a facility's operations, secure the site. 
£and otherwise protect the value of the foredosed assets 
Tor subsequent liquidation. The lender should underrate 

necessary security measures or take other actions that 
^protect and preserve a facility's assets. A lender’s actions 
Awhile winding up'operations that cause or contribute to 
^environmental contamination are not considered to with­
out the meaning of the exemption. Mitigative or preventa* 

k^.tive measures that are environmentally responsible are 
^'considered to be actions that preserve and protect the 
rvalue of the facility and, hence, the lender’s, sccurity 
5 interest. In addition, such actions are not considered

evidence of a lender's participation in the management” 
of the facility.

Holding Property to r a Reasonable Period

Having foredosed upon or otherwise acquired the col­
lateral securing a loan, the lending institution remains 
within the ambit of the secured creditor exemption only 
if It disposes of the property as expeditiously as possible. 
For purposes of this rule, a lender-holding property after 
foreclosure for six months or fewer is presumed to be 
holding to protect the security interesL However. If the 
lender has nor divested itself of the property within this 
time, the burden shifts to the leader to demonstrate that 
It continues to hold the property primarily to protect the 
security interest, taking all relevant facts and circum­
stances into account.

A secured lender is considered to be acting to dispose 
of property in an expeditious manner if it seeks to sell, 
auction or otherwise liquidate or transfer the assets as 
soon as practicable, taking into account the condition of 
the property, what is required to property wind up 
operations, and other facts and circumstances as appro­
priate. Evidence that the lender is seeking to divest itself 
expeditiously of the asset includes, but is not limited to. 
advertising or auctioning the facility for sale, listing 
property with a realtor o r sales agent, or .other actions 
reasonable demonstrating or manifesting an intent to sell 
or otherwise divest itself of the asset.

In the event that an EFA cleanup of the contaminated 
property enhances the value of the collateral during the 
time that the secured lender is holding Its indicia of 
ownership, much that the lender realizes an amount a: 
the foreclosure sale of the cleancd-up property greater 
rh?n the.value of the property in its contaminated condi­
tion. EPA may seek equitable reimbursement, under ap­
plicable principles of law, of the amount by which the 
lender has been enriched or has benefited as a result of 
the EPA cleanup. * • ••' * -•

Participation in Management
' Whether a lender has engaged in management partici­

pation sumdem to void the exemption is a fact-sensitive 
issue. This depend upon all relevant facts, including, but

■>t limited to, the nature of the borrower’s  business, the 
areas in which the lender becomes involved, whether the 
facility is in the possession of the borrower or lender 
(after" foreclosure), the actual control exercised by the 
lender over the borrower’s activities, and whether the 
lender has caused or contributed to environmental harm 
at the facility.

“participation in management" sufficient to void the 
exemption means actual operational participaticu by the 
lender, and does not include the mere capacity or ability 
to influence facility operations- In ah cases, the determi­
nation of whether a lender is participating in manage­
ment depends on a lender’s actions and omissions with 
respect to facility operations. In general, a lender is 
considered to be participating in management withm the 
meaning of the exemption if, while the borrower is still in 
possession, the lender has materially divested the bor­
rower of decisionmaking control over facility operations, 
particularly with respect to the hazardous substance 
present at the facility. However, a lender is not consid­
ered to be participating in management if it undertakes 
actions that primarily protect the security interest, as 
discussed in the preceding section. In particular, and 
consistent with CERCLAs purpose, actions taken by a
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»:•gSlender that arc environmentally beneficial are not consid- 
gfcered to be participation in the management of a facility 
gwithin the meaning of the exemption.

B. Innocent Landowner Defense

g? The third-party/innocent landowner provisions, sec* 
£  dons 107(b)(3) and 101(35(AMB), provide a limited and 
% secondary means of protecrion for the holder of a securi- 

Jgty interest. Section 107(b)(3) provides a defense where 
the harm was caused solely by the acts of third parries 

2* with which the defendant had no "contractual relation­
s h ip "  and the defendant establishes certain additional 
({elements specified in section 101(35)(AKB). The relevant 
^sections of the third-party innocent landowner defense 
£ provide:

Section 107(b):
"There shall be no liability under (section 107(a) for a 

[person who can establish - . .  that the release or threat of 
[release of a hazardous substance and the damages result­
in g  therefrom were caused solely by—

(3) an act or omission of a third parry other than . . .  
[.’one whose act or omission, occurs in connection with a 
^contractual relationship existing directly or indirectly with 
jh e  defendant . . . .  if [the defendant] (a) [has] exercised 
l<due care with, respect to the hazardous substances. . . ,  and 

he took precautions against the foreseeable acts or 
■[omissions of any . .  - third party.. .
(Section 101(5):
[.(A) The term ‘contractual relationship,' for the purpose 

section 107(b)(3), includes, but is not limited to. land 
{contracts, deeds, or other instruments transferring title 
[or possession, unless the real property on which the 
[facility concerned is located was acquired by the defend* 

after the disposal placement of hazardous sub­
stances. and . . . :
: ' (i) At the time the defendant acquired the facility- the 
[defendant did not know and had no reason to know that 
'■‘‘any hazardous substance. . .  was disposed of on. in or at 
ftke facility.
p(ii) The defendant is a government •entity which ac­

quired the facility. . .  through any . . .  imoluniary transfer 
or acquisition........
In  addition,... the defendant must . . .  satlsfty] the re- 
rquirements of section 107(b)(3)(a) and (b).
[(B) To establish that the defendant had no reason to 
-iatcrw,. . .  the defendant must have undertaken all appro­
priate inquiry into the private previous ownership and 
iftsej of the property consistent with good commercial or 
^customary practice in an effort to minimize liability." 
[(emphasis added.)
"liThc section l01(35)(A)(i) innocent landowner defense 
_s not intended to serve as die primary means of prorec- 
ijtirin from potential CERCLA liability for secured lenders; 
£EPA believes that the security interest exemption is ordi- 
§£arily sufficient for this purpose, and the innocent land- 

aer defense is not necessary to protect a lending 
Institution from liability for properties in which it holds 
Ivodicui of ownership to protect a security interest. In the 
thmited circumstances in which the secured lender is nor 

i» position to claim the security interest exemption for 
Property which it owns, the lender/owner may seek to 
fcdefend itself as an innocent landowner in the same 
fetaanner.

Involuntary Acqu isition

it: erect provisions apply to the governmenr-as-iancr 
i£eat* owner of contaminated property. EPA interprets

the phrase “a government entity which acquires the 
facility. - .-through any . . .  involuntary transfer or acqui­
sition" in section 1010(35)(A)(ii) as including, but not 
being limited to. acquisition of the property and assets of 
failed or insolvent banks, credit unions, savings institu­
tions and thrifts by a government agency or government 
corporation that is obligated under law to act as a conser­
vator or receiver of the lending institution- Such govern* 
mental entities are the Federal Deposit Insurance Corpo­
ration or Resolution Trust Corporation acting under 
FIRREA. The range of assets acquired by such entities 
say include, among others, simple security interests, 
property for which the depository or thrift institution 
holds record title or other form of tide through foresis- 
sure, or properry tlvat has been purchased or acquired as 
an investment by the failed institution or its subsidiary.

For these assets or properties in which the failed or 
insolvent institution held a  security interest, as a succes- 
sor-in- interest the government receiver or conservator 
has the same rights as any private or commercial holder 
of the secured interest. It may therefore sell or transfer 
the interest, engage in lean workout, wind up operations, 
foreclose, and liquidate the assets securing the loan in 
the same manner as a private or commercial lending 
institution acting under the protection of section. 
10K20XA).

With respect to those properties the government con­
servator or receiver acquired by operation of law that 
were owned by the failed or insolvent institution as an 
investment interest or for other reasons (be., those prop* 
erries for which the failed institution's indicia of owner' 
ship Is not held as a security interest and for which the 
section 1Q1(20)(A) docs not apply). EPA interprets section 
101(35)(A)(Ti) as providing a potential defense to liability. 
For the purposes of CERCLA. property owned by the 
failed or insolvent institution to which the government 
entity succeeds by operation of law has been acquired 
in vo lun ta rily  w ith in the m ean ing  o f sec tion  
101(35)(A)(ii). EPA fu r th e r  in te rp re ts  sec tion  
101(35)(A)(ii) to provide a  potential defense to CERCLA 
liability for contaminated property that is owned by a 
governmental entity as the result of its foreclosure on a 
security interest originally acquired by the government 
entity in its capacity as a conservator or receiver. To 
establish any such defense, the other provisions of sec­
tion 107(b)(3) (requirements for due care and precau­
tions against the foreseeable acts of third parties) must 
also be satisfied.

Where the government entity acquires contaminated 
property in its corporate capacity (c.g.r by transfer of 
nonsalable assets from the FDIC-as-receivcr to the FDIC 
in its corporate capacity), the property remains ‘involun­
tarily acquired": the government entity does not assume 
CERCLA liability merely because of the transfer of prop­
erty or assets to it as part of its legally imposed mandate 
to resolve the affairs of failed or insolvent thrifts and 
depository institutions.
Part [ } — Lender Liability Under CERCLA

(o) Defin itions:

(1) Indicia of ownership as used in section 101(20){A) of 
CERCLA means interests m real or personal property 
held as security or collateral for a loan, as well as the real 
or personal property acquired in the course of protecting 
the security interest The interest in the proprxty must be 
held primarily as security for a loan.

r
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(2) Security interest for the purposes of section 
0I(2Q)(A) of CERCLA means an. interest in property 

^acquired for the purpose of securing payment or" per­
fo rm ance of an obligation. A security interest casts at 
;':any‘time (A) if, at such time. the property is in existence 

Island the interest has become protected under local law 
^against a subsequent judgment lien arising out of an 
^unsecured obligation, and (B) to the extent that, at such 
^time. the holder lias. parted with money or money’s 
£worth. A holder of a security interest within the scope of 
ilhc section 101(20)(A) exemption is a private or govern­
mental lender or loan’ guarantor or successor-in-interest, 
that receives as collateral For a loan an interest in the real 
[or. personal property of the borrower, or that is a subse­
quent bona fide purchaser of or successor to the security 
^interest- A governmental successor-in-intcrest includes 
i the government'endty that acquires property involuntar­
ily  by operation of statute through failure, dissolution, or 
■other insolvency of a lending institution.

I5-. (I) Covered Security Interests. A "security inter- 
“ est” within the scope of section 101(20)(A) of CER- 

;j-\CLA are those that have been created and held as a 
true security for a"lcan or other obligation, and do 

. cot include a lease or a consignment which may not 
-:vbe considered a secured transaction under applies- 
r." ble principles of commercial law. This terms does 
'P. not include an ownership interest in property held 
V for investment purposes (ownership indida held 
•“'for purposes other than for assuring repayment of 
:;>a loan). The term also does ton include the interests 
«£of a lending institution acting as a trustee or man- 
fT-ager of property of a business, o r where a lending 

institution acts in any other non-lending capacity or 
£ ;has any interest other than one created as bona fide 
^security interest in real or personal property, 
if (3) Primarily to protect a security interest means that the 
lenders interest in the property is created and held as 
"" _ for a 103a or other obligation, and that certain

’activities undertaken regarding the interest are necessary 
a id  required for its protection. The secured creditor may 
actfurther to protect the interest by policing the loan, by 
undertaking financial workout with a borrower where 
"the security interest is threatened, and by foreclosing and 
expeditiously liquidating the assets securing the loan. 
~juch actions are within, the exemption if taken primarily 

'protect the security interest.
(I) Requirement of Inquiry Upon Malang a Loan. At the 
me that the loan is made, an inquiry into the environ- 

rneau l condition of the collateral securing the loan must 
■Be' undertaken in an effort to minitnue environmental 
liability and to protect the security interest through as- 
msing and ensuring the value of the coilateraL 
r[(u) Requirements During the Life of a Performing Loan. 
Visecured lender is acting consistently to protect its 

■security interest if the lender requires cleanup of the 
property prior to or during the life of the loan; requires 
[assurance of the borrower’s compliance with applicable 

leral, state, and local environmental and other laws, 
!es and regulations during th •. life of the loan; obtains 

ion to periodically o r .egularly monitor or in- 
bo th the collateral (including site inspections) or 

borrower’s business or financial condition; or by 
g other actions that are necessary for the lender to 
irately police the loan or to comply with applicable 
requirements.
) Loan Workout and Foreclosure, A lender's actions 
ig workout, foreclosure, and liquidation must duly

consider and account • for any hazardous substances 
known to be present a: the facility, and must not cause, 
contribute to. or exacerbate the release or threat of 
release of hazardous substances. Causing or contributing 
to a  release or threat of release of hazardous substances 
is not considered to be protection of the security interest. 
Mirigative or preventative measures that are environmen­
tally responsible are considered to be actions that pre­
serve and protect the value of the facility and the lender’s 
security interest-

(A) Loan WorJcauL Loan workout activities are those 
actions of the lender that 3rc structured to protect and 
preserve the security interest by assisting the debtor in 
an effort to prevent default of the loan or diminution of 
the value of the collateral' Loan workout activities that 
arc primarily to protect the security interest include, but 
arc not limited to, restructuring or renegotiation'of the 
terms of the loan obligation, payment of additional in te r 
est, extension of the payment period, forbearance, or 
providing or taking other actions when the lender does 
undertake work-out activities, it will remain within the 
exemption only if the borrower remains the ultimate 
decision maker for operational management of the 
facility. * •

(B) Loan Formulation.- When the lender forecloses or 
by any formal or informal manner requires possession of 
the property for disposition, the temporary acquisition of 
the property must be necessary to ensure satisfaction or 
performance of the loan obligation, and the secured 
party must set to preserve the assets of the facility by 
winding up operations expeditiously for subsequent sale 
or other divestment'of the assets at the earliest possible 
time. A lender is not considered to be acting as expedi­
tious?” as possible if, in the context of the lender's actions 
witv espect to a  non performing loan, the lender never 
seeks to foreclose or otherwise acquire or otherwise act 
to protect the collateral securing the loan, or delays 
foreclosure for an unreasonable length rime once the 
loan is non performing, in light of all relevant facts and 
circumstances.

(1) 'Winding up operations means those actions neces­
sary to close down a facility’s operations in full compli­
ance whh all applicable laws and regulations, secure the 
sire, and otherwise protect the value of the foreclosed 
assets for subsequent liquidation. While winding up oper­
ations, a. lender’s actions or failure to act that cause or 
contribute to environmental contamination are not con­
sidered to be actions taken primarily to protect the value 
of the collateral within the meaning of the secured credi­
tor exemption.

(2) A secured lender is presumed to have acted expedi­
tiously to sell or otherwise divest itself of property taken 
by default, foreclosure, or by other similar means if it 
has sold or otherwise completely divested itself of any 
indicia of ownership in six months or fewer after it hal 
foreclosed on or by other means acquired possession of 
property. After the expiration of this six month period, 
the burden shifts to the lender to demonstrate that it 
continues to hold the property primarily to protect die 
security interest, caking all relevant facts and circum­
stances into account.

(4) Participation in the management of a faczUiy means 
the exercise of operational management control by a 
security holder over a borrower’s activities with respect 
to the fadltiy securing the loan obligation.

(i) The term does not include the mere capacity to 
control or influence a facility's operations, but dees in-
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ide the actual exercise of such operational manage- 
jut control. Whether a leader is participating in man- 
Iqneat depends on a lender's actions with respect to 
.cility operations.
ran a security holder is considered to be participating 

_f management if, while the borrower Is still in posses*
: jjc£, the security holder has materially divested the bor- 
.’JtJwer of decisionmaking control over facility operations, 
^particularly with respect to any hazardous substances 
:pSent at the facility.
^21) A lender is not considered to be participating in 
jBajjagement if it undertakes actions that primarily pro­
tect the security interest, as denned in 40 CE.R. [(a)(3)]. 
:|(5) Involuntary Transfer or Acquisition, as used in sec- 

“gnU101(35)(A)(ii) of •CERCLA, includes acquisition of 
guperty ar.d assets of failed or insolvent banks, credit 
:uuqns, savings institutions and thrifts by a government 
zSjty that is obligated under the Federal Institutions 
Eefdnn. Recovery, 2nd Enforcement Act of 1989 (FIR- 
I p ) . Pub. L. No. 101-73,103 Stat 183 (Aug. 9, 1989). to 
'tias a conservator or receiver of a lending institution. 
jSSluniarily acquired property indudes property that is 
Sguid by a governmental entity as the result of its 
freclosure on a security interest originally acquired, by 
-■government entity in its capadty as a conservator or 

Reaver. (b) Secured Creditor Exemption 
3[pcrson holding an indicia of ownership in a fadlity 
jnmrily to protect a security interest and who does not 
jStTdpate In. the management of a facility is not art 
irener or operator" under section 101(20)(A) of 
CKCLA.

.The CERCLA definition of "facility" includes real 
perry as well as any equipment or other articles

contaminated by hazardous substances. See CERCLA 
§101(9).

1 Whether a sale-and-leaseback, conditional sale, in* 
stallment sties contract, or other similar commercial 
transaction is within the security interest exemption 
under CERCLA is determined by rhe facts of each case.

3 The requirement under section I01(20)(A) to under­
take an environmental assessment of the collateral 
when making a loan is prospective only, and does not 
apply to loans already made as of the effective date of 
this rule. This rule in no way affects the obligation of 
purchasers to undertake "all appropriate inquiry" re­
quired for innocent landowner defense of CERCLA 
§§101(35) and 107(b)(3).

‘ To the extent that the foreclosing lender is acting 
“primarily to protect its security interest" and is within 
the secured creditor exemption, EPA considers that the 
ownership of the property remains with the borrower 
for purposes of the CERCLA lien provision. See 42 
U.S.C. §9607(1).

3 In this context (a secured lender’s actions with 
respect to a non performing loan), a lender is not 
considered to be acting as expeditiously as possible if 
the lender never seeks to foreclose or otherwise ac­
quire the collateral securing the loan, or delays foreclo­
sure for an unreasonable length of time once the loan 
is non performing, in light of all relevant facts and 
cir cu rn stances.
. ‘■See Guidance on Landowner Liability Under Sec­
tion 107(a)(1) of CERCLA. De Minimis Settlements 
Under Section 122(g)(1)(B) of CERCLA, and Settle­
ments With Prospective Purchasers of Contaminated 
Property, 54 Fed. Reg. 34235 (Aug. 18, 1989),
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SUBJECT: Sectional summary of CSSB 154( )
(Work Order No. 7-LS0716\G, 4-23-91)

TO: Senator Pat Rodey
Attn: Tim

FROM: Theresa L. Bannister
Legislative Counsel

i b

You have requested a sectional summary of the above described bill. As a 
preliminary matter, note that a sectional summary of a bill should not be considered 
an authoritative interpretation of the bill and the bill itself is the best statement of 
its contents.

Section 1. This section amends AS 46.03.822, the section that creates strict liability 
for releases (and threatened releases) of hazardous substances. The amendment 
makes AS 46.03.822 subject to the new section (created in bill sec. 2) that exempts 
certain financial institutions from strict liability with regard to certain property.

Section 2. This section exempts certain qualifying financial institutions from the strict 
liability provisions of AS 46.03.822 - 46.03.828. Subsection (a) contains the exemption 
and ties the exemption to certain listed types of facilities and vessels held by the 
institution. These types of property include property acquired through foreclosure. 
Subsection (b) creates an exception to the exemption and allows the state to require 
the institution to reimburse the state for certain benefits received by the institution 
resulting from state response, containment, removal, or remedial action. Limits the 
reimbursement to the fair market value of the facility or vessel involved. Subsection 
(c) describes the financial institutions that qualify for the exemption.

Section 3. This section amends the section that gives the state a lien for its costs of 
response, containment, removal, or remedial action. The amendment limits the 
property against which the state has a lien to a facility or vessel that is owned by the 
liable person and that is subject to the action.
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Section 4. This section makes the state’s lien subject to the rights of certain parties 
if the parties’ interests were perfected before notice of the state’s lien was recorded. 
Gives the parties the same protections against the state’s lien that they have under 
state law against judgment liens that arise out of unsecured obligations and that arise 
at the same time notice of the state’s lien was filed.

Section 5. This section repeals A5 46.08.075(e). That subsection authorizes a person 
with an ownership interest in property against which a state lien is recorded under 
AS 46.08.075 to ask a court to release the lien, and gives the court guidelines for 
releasing the lien.

Section 6 . This section states that facilities and vessels are covered by proposed sec. 
46.03.825 (bill sec. 2) even if they were acquired or held by, or subject to the financial 
control or financial oversight of, a financial institution before the effective date of the 
Act.

If I may be of further assistance, please advise.

TLB:pl:gc
91-326.plm
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S B  154 w o u l d  e x e m p t  l e n d i n g  i n s t i t u t i o n s  a n d  f i d u c i a r i e s  f r o m  
l i a b i l i t y  f o r  e n v i r o n m e n t a l  d a m a g e .  E v e n  t h o s e  f i d u c i a r i e s  w h o  
h a v e  b e e n  i n v o l v e d  in t h e  c o n t r o l  o r  m a n a g e m e n t  o f  t h e  f a c i l i t y  
o r  v e s s e l  r e s p o n s i b l e  f o r  t h e  d a m a g e  w o u l d  n o t  b e  l i a b l e .
B e c a u s e  t h e  p o t e n t i a l  f o r  l i a b i l i t y  i s  b e l i e v e d  t o  l e a d  t o  b e t t e r  
f a c i l i t y  m a n a g e m e n t ,  t h e  D e p a r t m e n t  d o e s  n o t  s u p p o r t  t h i s  
l i m i t a t i o n .  T h e  D e p a r t m e n t  w o u l d  s u p p o r t  b o t h  a d e f i n i t i o n  o f  
" m a n a g e m e n t "  o f  a  f a c i l i t y  o r  v e s s e l  a s  w e l l  a s  t h e  d e v e l o p m e n t  
o f  p r o f e s s i o n a l  s t a n d a r d s  f o r  e n v i r o n m e n t a l  a u d i t s  b y  t h e  p r i v a t e  
s e c t o r .  I n  t h a t  w a y ,  j u s t  a s  a s t r u c t u r a l  e n g i n e e r  e x a m i n e s  f o r  
t h e  l e n d i n g  i n s t i t u t i o n  a b u i l d i n g ' s  s t r u c t u r e ,  a  p r i v a t e  
e n v i r o n m e n t a l  e n g i n e e r  w o u l d  e x a m i n e  t h e  p r o p e r t y ' s  e n v i r o n m e n t a l  
c o n d i t i o n .

S e c t i o n  T h r e e  w o u l d  l i m i t  t h e  r e s p o n s i b l e  p a r t y ' s  a s s e t s  w h i c h  
t h e  S t a t e  c o u l d  a t t a c h  f o r  e x p e n d i t u r e s  f r o m  t h e  O i l  a n d  
H a z a r d o u s  S u b s t a n c e  R e l e a s e  R e s p o n s e  F u n d .  U n d e r  t h i s  l a n g u a g e ,  
t h e  S t a t e  w o u l d  o n l y  b e  a b l e  t o  l o o k  t o  t h e  v a l u e  o f  t h e  r e a l  
p r o p e r t y  w h i c h  w a s  t h e  s u b j e c t  o f  t h e  r e m e d i a t i o n  f o r  
s a t i s f a c t i o n  o f  t h e  r e s p o n s i b l e  p a r t y ' s  d e b t  t o  t h e  S t a t e .  
C u r r e n t l y ,  t h e  S t a t e  m a y  l o o k  t o  a l l  a s s e t s  o w n e d  b y  t h e  
r e s p o n s i b l e  p a r t y .  W i t h o u t  t h a t  a b i l i t y ,  i t  is e x p e c t e d  t h a t  t h e  
D e p a r t m e n t  w o u l d  e n c o u n t e r  d i f f i c u l t y  in r e c o v e r i n g  R e s p o n s e  F u n d  
c o s t s ,  a n d  t h u s  t h e  D e p a r t m e n t  d o e s  n o t  s u p p o r t  t h i s  p r o v i s i o n .

S e c t i o n  F i v e  i n  p a r t  r e p e a l s  A S  4 6 . 0 3 . 8 2 2 ( b ) ( 2 )  w h i c h  l i m i t s  t h e  
l i a b i l i t y  o f  a n  o w n e r  a n d  o p e r a t o r  f o r  d a m a g e  c a u s e d  b y  a n  
u n r e l a t e d  t h i r d  p a r t y  o r  a n  a c t  o f  G o d  s o  l o n g  a s  t h e  o w n e r  o r  
o p e r a t o r  d i s c o v e r e d  t h e  h a z a r d o u s  s u b s t a n c e  a n d  b e g a n  c o n t a i n m e n t  
a n d  c l e a n u p  w i t h i n  a " r e a s o n a b l e  p e r i o d  o f  t i m e . "  T h e  D e p a r t m e n t  
d o e s  s u p p o r t  t h i s  r e p e a l .

J o h n  A. S a n d o r  
C o m m i s s i o n e r
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D e a r  S e n a t o r  R o d e y :

Y o u r  o f f i c e  h a s  a s k e d  u s  t o  r e v i e w  t h e  4 / 2 3 / 9 1  w o r k  
d r a f t  o f  C S S B  154, r e l a t i n g  t o  l i a b i l i t y  o f  f i n a n c i a l  
i n s t i t u t i o n s  f o r  e n v i r o n m e n t a l  d a m a g e .

A s  y o u  k n o w ,  w e  h a v e  r e v i e w e d  e a r l i e r  v e r s i o n s  o f  t h e
b i l l .  T h e  4 / 2 3 / 9 1  w o r k  d r a f t  c o n t a i n s  v i r t u a l l y  a l l  o f  t h e
p r o b l e m s  t h a t  e x i s t e d  in p r i o r  d r a f t s .

* * *  S e c t i o n  t w o  w o u l d  i m m u n i z e  - n o t  m e r e l y  r e m o v e  f r o m  s t r i c t  
l i a b i l i t y  - f i n a n c i a l  i n s t i t u t i o n s  i n  a v a r i e t y  o f  s i t u a t i o n s .  
E v e n  i f  t h e  p o l i c y  j u d g m e n t  is m a d e  t h a t  s t r i c t  l i a b i l i t y  s h o u l d  
n o t  a p p l y  i n  c e r t a i n  s i t u a t i o n s  i n v o l v i n g  f i n a n c i a l  i n s t i t u t i o n s ,  
t h e r e  is n o  a p p a r e n t  r e a s o n  t o  c o m p l e t e l y  i m m u n i z e  t h e  i n s t i t u­
t i o n s  f r o m  l i a b i l i t y  f o r  t h e i r  o w n  n e g l i g e n t  o r  i n t e n t i o n a l  a c t s
w h i c h  c a u s e d  h a r m  t o  o t h e r s  o r  e x p e n s e  t o  t h e  p u b l i c .

* * *  T h e  l i s t  o f  s i t u a t i o n s  (sec. 2) i n  w h i c h  f i n a n c i a l  i n s t i t u­
t i o n s  w o u l d  r e c e i v e  i m m u n i t y  is s o  b r o a d  t h a t  i t  a m o u n t s  t o  a 

g e n e r a l  i m m u n i z i n g  o f  a l m o s t  a l l  a c t i o n s  r e g a r d i n g  l a n d  i n  w h i c h  
t h e  i n s t i t u t i o n s  c l a i m  a s e c u r i t y  i n t e r e s t  o r  o t h e r  i n t e r e s t ;  i t  
g o e s  f a r  b e y o n d  t h e  o r i g i n a l  r a t i o n a l e  f o r  g i v i n g  r e l i e f  t o  s u c h  
i n s t i t u t i o n s ,  t h a t  t h e y  s h o u l d  n o t  h a v e  t o  b e a r  l i a b i l i t y  f o r  
p r o b l e m s  w h i c h  w e r e  e n c o u n t e r e d  i n v o l u n t a r i l y  a n d  w i t h o u t  f a u l t .

* * *  T h e  l i s t  is s t a t e d  i n  t h e  a l t e r n a t i v e ,  s o  t h a t  t h e  l i m i t a­
t i o n  i n  p r o p o s e d  A S  4 6 . 0 3 . 8 2 5 ( a ) ( 3 ) ,  l i m i t i n g  l i a b i l i t y  w h e r e  t h e  •- 
i n s t i t u t i o n  d o e s  n o t  e x e r c i s e  c o n t r o l  o v e r  t h e  p r o p e r t y ,  d o e s  n o t  

a p p l y  t o  t h e  o t h e r  s i t u a t i o n s  l i s t e d .  F o r  e x a m p l e ,  an i n s t i t u­
t i o n  m a y  a c q u i r e  a p r o p e r t y  t h r o u g h  f o r e c l o s u r e ;  u n d e r  ( a ) ( 1 ) ,  

t h a t  f a c t  a l o n e  w o u l d  i m m u n i z e  t h e  i n s t i t u t i o n  f r o m  l i a b i l i t y  

e v e n  if it a c t i v e l y  m a n a g e d  t h e  p r o p e r t y  a n d  e v e n  if it k n o w i n g l y  
o r  n e g l i g e n t l y  c a u s e d  t h e  h a z a r d o u s  s u b s t a n c e  p r o b l e m .  L i k e w i s e ,  

a n  i n s t i t u t i o n  a c q u i r i n g  p r o p e r t y  as a l e s s o r  u n d e r  a n  e x t e n s i o n  

o f  c r e d i t  a r r a n g e m e n t ,  o r  a c q u i r i n g  as a f i d u c i a r y  (an e x t r e m e l y  
b r o a d  c a t e g o r y )  w o u l d  b e  f r e e  to m a n a g e  t h e  p r o p e r t y  a n d  f r e e  t o
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c a u s e  a h a z a r d o u s  s u b s t a n c e  p r o b l e m  w i t h  n o  l i a b i l i t y  w h a t s o e v e r .  
N o t e  t h a t  t h e s e  a r e  s i t u a t i o n s  i n  w h i c h  t h e  b a n k  w o u l d  h a v e  
p l a c e d  i t s e l f  f r e e l y  a n d  v o l u n t a r i l y .  T h e r e  is n o  a p p a r e n t  
j u s t i f i c a t i o n  f o r  p e r m i t t i n g  a  l e n d i n g  i n s t i t u t i o n  t o  i m m u n i z e  
i t s e l f  f r o m  a l l  l i a b i l i t y  f o r  t h e  w a y  i n  w h i c h  i t  i t s e l f  m a n a g e s  

p r o p e r t y ,  w h e n  i t s  o w n  a c t i o n s  h a r m  e i t h e r  n e i g h b o r i n g  p r o p e r ­
t i e s ,  n e i g h b o r i n g  p e o p l e ,  o r  c r e a t e  a s i t u a t i o n  r e q u i r i n g  
e x p e n d i t u r e  o f  s t a t e  o r  l o c a l  f u n d s  t o  p r o t e c t  t h e  p u b l i c .

* * *  S u b s e c t i o n  ( a ) ( 3 )  i n  t h e  l i s t  i n  S e c t i o n  2 i m p l i e s  t h a t  
i m m u n i t y  is a v a i l a b l e  t o  a n  i n s t i t u t i o n  w i t h  f i n a n c i a l  c o n t r o l  

u n d e r  a n  e x t e n s i o n  o f  c r e d i t ,  o n l y  if i t  d o e s  n o t  e x e r c i s e  m a n a ­
g e r i a l  c o n t r o l .  B u t  t h e  a p p a r e n t  l i m i t a t i o n  is i l l u s o r y  b e c a u s e  
t h e  i m m u n i t y  a p p l i e s  u n l e s s  t h e  i n s t i t u t i o n  e x e r c i s e s  " a c t u a l ,  
d i r e c t ,  a n d  c o n t i n u a l  m a n a g e r i a l  c o n t r o l  t h a t  m a t e r i a l l y  d i v e s t s  
t h e  b o r r o w e r  . . .  o f  c o n t r o l . . . "  I n  e f f e c t  t h i s  m e a n s  t h a t  if 
t h e  i n s t i t u t i o n ' s  c o n t r o l  is n o t  c o n s t a n t ,  e . g . ,  i f  i t  o n l y  s t e p s  

i n  p e r i o d i c a l l y ,  e v e n  if i t  a c t u a l l y  o r d e r s  a c t i o n s  w h i c h  c a u s e  
h a z a r d o u s  s u b s t a n c e  r e l e a s e s ,  i t  h a s  n o  l i a b i l i t y ;  a n d  if i t s  
c o n t r o l  is i n d i r e c t ,  i . e . ,  if i t  a c t s  o n l y  t h r o u g h  s o m e  i n t e r m e­
d i a r y  s u c h  as a c o n t r a c t o r ,  e v e n  i f  i t  o r d e r s  t h e  c o n t r a c t o r  t o  
a c t  i n  a w a y  t h a t  h a r m s  o t h e r s ,  i t  w o u l d  b e a r  n o  l i a b i l i t y .  A n d  

e v e n  i f  t h e  i n s t i t u t i o n 's c o n t r o l  w e r e  d i r e c t  a n d  c o n t i n u a l , as 
l o n g  a s  t h e  b o r r o w e r  r e t a i n e d  s o m e  c o n t r o l  i t s e l f  a n d  w e r e  n o t  
a c t u a l l y  t o t a l l y  d i v e s t e d  o f  it, i t  w o u l d  b e a r  n o  i m m u n i t y .  I n  
s h o r t  t h e r e  is u n l i k e l y  e v e r  t o  b e  a situati- u i n  w h i c h  a n  i n s t i­
t u t i o n  w o u l d  h a v e  t o  b e a r  t h e  c o n s e q u e n c e s  o f  i t s  o w n  a c t i o n s  
r e g a r d i n g  s u c h  p r o p e r t y .

* * *  P r o p o s e d  A S  4 6 . 0 3 . 8 2 5 ( b )  w o u l d  l i m i t  t h e  a b i l i t y  o f  t h e  
s t a t e  t o  r e c o v e r  i t s  r e s p o n s e  c o s t s  f r o m  a f i n a n c i a l  i n s t i t u t i o n  
t o  t h e  " a c t u a l  b e n e f i t  r e c e i v e d "  b y  t h e  i n s t i t u t i o n .  T h i s  r u n s  
c o u n t e r  t o  t h e  n o t i o n  t h a t  t h e  m e a s u r e  o f  d a m a g e s  w h e n  a p a r t y  
h a s  c a u s e d  h a r m  t o  o t h e r s  is t h e  a m o u n t  o f  t h e  h a r m ,  i . e . ,  w h a t  
i t  w o u l d  t a k e  t o  m a k e  t h e  i n j u r e d  p a r t y  w h o l e .  T h e r e  is n o  p r i n ­
c i p l e  t h a t  a r e s p o n s i b l e  p a r t y  s h o u l d  n e v e r  h a v e  t o  i n c u r  a n e t  
l o s s  w h e n  t h e  s t a t e  h a s  t o  s t e p  i n  t o  p r o t e c t  t h e  p u b l i c  h e a l t h .  
I n  e s s e n c e  t h i s  c a l l s  f o r  t h e  p u b l i c  t r e a s u r y  t o  s u b s i d i z e  t h e  
i n s t i t u t i o n s '  l i a b i l i t i e s .  T h e  s e c t i o n  g o e s  e v e n  f u r t h e r ,  b y  

l i m i t i n g  t h e  r e i m b u r s e m e n t  t o  t h e  f a i r  m a r k e t  v a l u e  o f  t h e  f a c i l­
ity .  It is c o m m o n  f o r  a h a z a r d o u s  w a s t e  p r o b l e m  t o  c a u s e  
p r o p e r t y  t o  h a v e  a n e g a t i v e  v a l u e ;  t h e r e f o r e  t h i s  s e c t i o n  w o u l d  
d e c r e e  t h a t  if t h e  p r o b l e m  f o r  w h i c h  t h e  i n s t i t u t i o n  is r e s p o n ­
s i b l e  is b a d  e n o u g h ,  i t  w o u l d  not. h a v e  t o  p a y  a n y t h i n g  w h e n  t h e  

s t a t e  s t e p s  in t o  p r e v e n t  it f r o m  d o i n g  f u r t h e r  h a r m  t o  t h e  p u b ­

lic. T h i s  p r o v i s i o n  is a n a l o g o u s  t o  t h e  p r o v i s i o n  i n  f e d e r a l  l a w  
w h i c h  l i m i t s  l i a b i l i t y  o f  v e s s e l  o w n e r s  for d a m a g e s  c a u s e d  b y  t h e  

v e s s e l  t o  t h e  r e m a i n i n g  v a l u e  o f  t h e  v e s s e l ,  e v e n  if it is z e r o .  
C o n g r e s s  r e m o v e d  t h i s  l i m i t a t i o n  o f  l i a b i l i t y  as it a p p l i e s  to 

o i l  s p i l l s  l a s t  y e a r  i n  t h e  O i l  P o l l u t i o n  A c t  o f  1990. T h i s
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p r o v i s i o n  w o u l d  r e i n s t a t e ,  f o r  b o t h  v e s s e l s  a n d  r e a l  p r o p e r t y ,  a 
l i m i t a t i o n  o n  l i a b i l i t y  w h i c h  h a s  b e e n  u n i v e r s a l l y  c o n d e m n e d  as 
a r c h a i c  a n d  u n j u s t .

* * *  S e c t i o n  3 w o u l d  l i m i t  t h e  s t a t e ' s  e x i s t i n g  s t a t u t o r y  l i e n  
f o r  its r e s p o n s e  c o s t s  t o  t h e  v e s s e l  o r  p r o p e r t y  f r o m  w h i c h  t h e  
r e l e a s e  c a m e .  T h e  r e s u l t  w o u l d  b e  t h a t  t h e  S t a t e  c o u l d  n o t  

r e c o v e r  i t s  r e s p o n s e  c o s t s  w h e r e  t h e  p r o p e r t y  h a s  b e c o m e  v a l u e ­
l e s s  o r  h a s  b e e n  d e s t r o y e d  b y  t h e  r e s p o n s i b l e  p a r t y ' s  o w n  

a c t i o n s .  W h e n  t h e  l e g i s l a t u r e  p a s s e d  t h e  e x i s t i n g  l i e n  l a w  it 
c a r e f u l l y  c o n s i d e r e d  w h e t h e r  t h e  l i e n  s h o u l d  e x t e n d  t o  a l l  p r o p ­
e r t y  o f  t h e  r e s p o n s i b l e  p a r t y ,  a n d  i t  c o n c l u d e d  t h a t  i t  w a s  o n l y  
f a i r  t o  r e q u i r e  t h e  p a r t y  —  n o t  s o m e  d a m a g e d  v e s s e l  o r  l a n d  —  
t o  r e p a y  t h e  s t a t e 's c o s t s  i n  r e s p o n d i n g  t o  t h e  p r o b l e m  f o r  w h i c h  
t h e  p a r t y  is l e g a l l y  r e s p o n s i b l e .  I n  s h o r t ,  t h i s  p r o v i s i o n  is 

a n o t h e r  w a y  o f  i m m u n i z i n g  a r e s p o n s i b l e  p a r t y  f r o m  p a y i n g  f o r  
d a m a g e s  e v e n  w h e n  i t  is, i n  a t e c h n i c a l  s e n s e ,  l i a b l e .

* * *  S e c t i o n  5 w o u l d  r e p e a l  t h e  e x i s t i n g  p r o v i s i o n  at. 
A S  4 6 . 0 8 . 0 7 5 ( e )  w h i c h  p e r m i t s  a p r o p e r t y  o w n e r ,  s u b j e c t  t o  a l i e n  
f o r  r e s p o n s e  c o s t s ,  t o  g e t  a n  a d j u d i c a t i o n  r e l e a s i n g  t h a t  p e r ­
s o n ' s  i n t e r e s t  f r o m  l i e n  u p o n  a s h o w i n g  t h a t  t h e  p e r s o n  is n o t  
l i a b l e .  It is n o t  c l e a r  w h y  t h e  b a n k s  d e s i r e  t h i s  s e c t i o n
r e p e a l e d ,  b u t  it m a y  b e  t h a t  t h e  b a n k s  w a n t  a l l  p e o p l e  w i t h  a n  
o w n e r s h i p  i n t e r e s t  i n  p r o p e r t y  f r o m  w h i c h  t h e r e  h a s  b e e n  a 
r e l e a s e  t o  r e m a i n  s u b j e c t  t o  t h e  l i e n  a l o n g  w i t h  t h e  b a n k ,  s o  
t h a t  t h e  b a n k  h a s  l e v e r a g e  a g a i n s t  i t s  c o - o w n e r s .  S i n c e  t h i s  
s e c t i o n  a p p l i e s  o n l y  r o  p e r s o n s  w h o  c a n  d e m o n s t r a t e  l a c k  o f  
l i a b i l i t y ,  a r e p e a l  s e e m s  p a r t i c u l a r l y  u n f a i r .

* * *  S e c t i o n  6 w o u l d  m a k e  t h e  p r o v i s i o n s  l i m i t i n g  l i a b i l i t y  o f  
i n s t i t u t i o n s  r e t r o a c t i v e ,  s o  t h a t  i t  w o u l d  a p p l y  e v e n  w h e n  t h e  

b a n k s  e x e r c i s e d  c o n t r o l  o v e r  t h e  p r o p e r t y  b e f o r e  t h e  a c t ' s  e f f e c ­

t i v e  d a t e ;  i n  o t h e r  w o r d s  t h e  p r o v i s i o n  w o u l d  s h i f t  t h e  b u r d e n  
f o r  p a s t  s i t u a t i o n s  i n  w h i c h  t h e  b a n k s  m a y  b e  l i a b l e  t o  o t h e r  
p a r t i e s  o r  t o  t h e  t a x p a y e r s .

L e t  us k n o w  if w e  c a n  b e  o f  f u r t h e r  a s s i s t a n c e .

S i n c e r e l y  y o u r s

C H A R L E S  E. C O L E  

A T T O R N E Y  G E N E R A L

A s s i s t a n t  A t t o r n e y  G e n e r a l

D K M : t g
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S e n a t e  B i l l  154

S B  1 5 4  r e l a t e s  t o  t h e  s t r i c t  l i a b i l i t y  p r o v i s i o n s  e n a c t ­
e d  i n t o  t h e  s t a t e ' s  e n v i r o n m e n t a l  l a w s  i n  t h e  s p r i n g  o f  198 9 .  
T h e  b i l l  w h i c h  t h e  s t a t e  l e g i s l a t u r e  e n a c t e d  t h e n ,  H B  68, w a s  
p a t t e r n e d  a f t e r  t h e  s t r i c t  l i a b i l i y  p r o v i s i o n s  o f  t h e  C o m p r e ­
h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e ,  C o m p e n s a t i o n  a n d  L i a b i l i t y  
A c t  ( C E R C L A ) , t h e  l a w  t h a t  e s t a b l i s h e d  t h e  S U P E R F U N D .

J u s t  a s  t h e  C o n g r e s s  a n d  E P A  a r e  n o w  r e - t h i n k i n g  w h e t h e r  
t h e  s t r i c t  l i a b i l i t y  p r o v i s i o n s  o f  f e d e r a l  l a w  s h o u l d  b e  a p ­
p l i e d  t o  t h e  l e n d i n g  i n d u s t r y ,  s o  s h o u l d  t h e  s t a t e  b e  l o o k i n g  
a t  t h e  i m p a c t  u p o n  l o c a l  l e n d e r s  a n d  f i d u c i a r y  a g e n t s ,  a n d  t h e  
a v a i l a b i l i t y  o f  c r e d i t  i n  A l a s k a .

T h e  p u r p o s e  o f  S B  1 5 4  is t o  e l i m i n a t e  t h e  p o s s i b i l i t y  t h a t  a 
l e n d i n g  i n s t i t u t i o n  w h i c h  f o r e c l o s e s  o n  p r o p e r t y  t h a t  i s  c o n ­
t a m i n a t e d  w i t h  h a z a r d o u s  w a s t e ,  b e  l i a b l e  f o r  t h e  c o s t  o f  a 
c l e a n - u p ,  e v e n  if t h e  l e n d e r  i n  n o  w a y  c a u s e d  o r  c o n t r i b u t e d  
t o  t h e  c o n t a m i n a t i o n .  L i k e w i s e ,  t h e  t r u s t  d i v i s i o n s  o f  b a n k ­
i n g  i n s t i t u t i o n s  s h o u l d  n o t  b e  r e q u i r e d  t o  p a y  f o r  a c l e a n - u p  
o f  p r o p e r t y  w h i c h  i t  m e r e l y  h o l d s  i n  t r u s t  f o r  b e n e f i c i a r i e s  
o f  e s t a t e s  a n d  t r u s t  f u n d s .  U n d e r  p r e s e n t  law, t h i s  is t h e  
c a s e .

S e c t i o n s  1 a n d  2 o f  t h e  b i l l  e x e m p t  d e s i g n a t e d  l e n d i n g  a n d  f i­
d u c i a r y  i n s t i t u t i o n s  f r o m  t h e  d e f i n i t i o n  o f  " o w n e r "  o r  " o p­
e r a t o r " ,  o r  p e r s o n  i n  " p o s s e s s i o n "  o f  c o n t a m i n a t e d  p r o p e r t y  
a s  t h o s e  t e r m s  a r e  u s e d  i n  t h e  s t r i c t  l i a b i l i t y  p r o v i s i o n  o f  
A S  4 6 . 0 3 . 8 2 2 .

S e c t i o n s  3 a n d  4 c l a r i f y  t h e  r i g h t s  o f  t h e  s t a t e  t o  p l a c e  a 
l i e n  o n  r e a l  p r o p e r t y  w h i c h  t h e  s t a t e  h a s  h a d  t o  c l e a n  u p  w i t h  
s t a t e  f u n d s .  P r e s e n t  l a w  w o u l d  a l l o w  t h e  s t a t e  t o  l i e n  A L L  
P R O P E R T Y  o f  a l i a b l e  p e r s o n ,  i n c l u d i n g  p r o p e r t y  in n o  w a y  s u b ­
j e c t  t o  o r  a f f e c t e d  b y  t h e  s t a t e ' s  l i e n  t o  t h e  a f f e c t e d  p r o ­
p e r t y .  S e c t i o n  4 c l a r i f i e s  t h a t  t h e  p r i o r i t y  o f  t h e  s t a t e ' s  
l i e n  i s  f r o m  t h e  d a t e  o f  r e c o r d i n g ,  w h i c h  is t h e  i n t e r p r e t a ­
t i o n  b e i n g  g i v e n  t o  p r e s e n t  l a w  d e s p i t e  i t s  l a c k  o f  c l a r i t y .



S e c t i o n  5 o f  t h e  b i l l  e l i m i n a t e s  t h e  u n c l e a r  l a n g u a g e  o f  t h e  
e x i s t i n g  s t a t e  l i e n  p r o v i s i o n s  c o n t a i n e d  in A S  4 6 . 0 8 . 0 7 5  ( e ) , 
w h i c h  a r e  r e p l a c e d  b y  S e c t i o n  4 o f  t h e  b i l l .  S e c t i o n  5 w o u l d  
a l s o  t r y  t o  r e v i v e  t h e  e x e m p t i o n  f r o m  l i a b i l i t y  c o n t a i n e d  in 
A S  4 6 . 0 3 . 8 2 2 ( b ) ,  b y  e l i m i n a t i n g  s u b p a r t  (2) o f  t h a t  s e c t i o n  
w h i c h  c o n t a i n s  t h e  r e q u i r e m e n t  t h a t  a t o t a l l y  i n n o c e n t  p e r s o n  
D I S C O V E R  c o n t a m i n a t i o n  A N D  b e g i n  o p e r a t i o n s  t o  c l e a n  it up. 
T h i s  s u b p a r t  (2) is n o t  a r e q u i r e m e n t  o f  f e d e r a l  lav/, a n d  d e s ­
t r o y s  t h e  e x e m p t i o n  t o  l i a b i l i t y  o t h e r w i s e  c o n t a i n e d  i n  A S  
4 6 . 0 3 . 8 2 2 ( b )  b y  i m p o s i n g  a d u t y  t o  c l e a n  c o n t a m i n a t i o n  in n o  
w a y  c a u s e d  b y  a n  i n n o c e n t  p a r t y .

S B  154 d o e s  n o t  a d d r e s s  a l l  t h e  e n v i r o n m e n t a l  p r o b l e m s  f a c i n g  
t h e  l e n d i n g  i n d u s t r y ,  h o w e v e r ,  it is a g o o d  w a y  f o r  t h e  l e g i s ­
l a t u r e  t o  b e g i n  t o  s t u d y  a n d  a d d r e s s  t h e  p r o b l e m s  c r e a t e d  b y  
t h e  s w e e p i n g  a n d  u n c l e a r  l a n g u a g e  c o n t a i n e d  in t h e  p r e s e n t  
s t r i c t  l i a b i l i t y  p r o v i s i o n s  o f  A S  4 6 . 0 3 . 8 2 2 .
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D A T E :  M a r c h  9, 1 9 9 1

TO: S e n a t o r  L l o y d  J o n e s ,  C h a i r
S e n a t e  R e s o u r c e s  C o m m i t t e e

F R O M :  S e n a t o r  P a t  R o d e y

S U B J :  R e q u e s t  f o r  H e a r i n g  - S B  154

I r e s p e c t f u l l y  r e q u e s t  a h e a r i n g  in t h e  S e n a t e  R e s o u r c e s  C o m ­
m i t t e e  f o r  S B  154, r e l a t i n g  t o  l i a b i l i t y  f o r  e n v i r o n m e n t a l  
d a m a g e ,  a n d  t o  l i e n s  a r i s i n g  f r o m  e n v i r o n m e n t a l  d a m a g e .

T h e  b i l l  h a s  t h r e e  m a i n  o b j e c t i v e s .  O n e  is t o  e l i m i n a t e  a 
s t a t e  r e q u i r e m e n t  t h a t  a n  i n n o c e n t  t h i r d  p a r t y  t a k e  r e s p o n s i ­
b i l i t y  f o r  c o n t a i n m e n t  a n d  c l e a n u p  o f  h a z a r d o u s  s u b s t a n c e  
c o n t a m i n a t i o n .

T h e  s e c o n d  i s  t o  p r o v i d e  a n  e x e m p t i o n  f r o m  l i a b i l i t y  f o r  
l e n d i n g  a n d  f i d u c i a r y  i n s t i t u t i o n s  w h o  t a k e  t i t l e  o r  c o n t r o l  

t h r o u g h  b a n k r u p t c y ,  f o r e c l o s u r e ,  t a x  d e l i n q u e n c y  o r  a b a n d o n ­
m e n t  a c t i o n .

T h e  t h i r d  o b j e c t i v e  is t o  c l a r i f y  a n d  l i m i t  t h e  s t a t e ' s  e n ­
v i r o n m e n t a l  l i e n  p r o v i s i o n .

I w o u l d  a p p r e c i a t e  t h e  e a r l i e s t  p o s s i b l e  s c h e d u l i n g  o f  S B  154 
b e f o r e  t h e  c o m m i t t e e .

gbtatc Hegtsrtaturc
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DEC COMMISSIONER-* ;#  1
t

I  ; WALTER J. HICKEl, GOVERNOR

DEPT. OF ENVIRONMENTAL CONSERVATION /
O F F I C E  O F  T H E  C O M M I S S I O N E R  /

P. O .  B O X  0, J U N E A U ,  A L A S K A  9 9 8 1 1 - 1 8 0 0
T E L E P H O N E  
(907) 4 6 5 - 2 6 0 0

P O S I T I O N  P A P E R  

S B  154

S B  154 w o u l d  e x e m p t  l e n d i n g  i n s t i t u t i o n s  a n d  f i d u c i a r i e s  f r o m  

l i a b i l i t y  f o r  e n v i r o n m e n t a l  d a m a g e .  E v e n  t h o s e  f i d u c i a r i e s  w h o  

h a v e  b e e n  i n v o l v e d  i n  t h e  c o n t r o l  o r  m a n a g e m e n t  o f  t h e  f a c i l i t y  

o r  v e s s e l  r e s p o n s i b l e  f o r  t h e  d a m a g e  w o u l d  n o t  b e  l i a b l e .
B e c a u s e  t h e  p o t e n t i a l  f o r  l i a b i l i t y  i s  b e l i e v e d  t o  l e a d  t o  b e t t e r  
f a c i l i t y  m a n a g e m e n t ,  t h e  D e p a r t m e n t  d o e s  n o t  s u p p o r t  t h i B  
l i m i t a t i o n .  T h e  D e p a r t m e n t  w o u l d  s u p p o r t  b o t h  a d e f i n i t i o n  o f  
" m a n a g e m e n t "  o f  a  f a c i l i t y  o r  v e s s e l  a s  w e l l  a s  t h e  d e v e l o p m e n t  
o f  p r o f e s s i o n a l  s t a n d a r d s  f o r  e n v i r o n m e n t a l  a u d i t s  b y  t h e  p r i v a t e  
s e c t o r .  I n  t h a t  w a y ,  j u s t  a s  a s t r u c t u r a l  e n g i n e e r  e x a m i n e s  f o r  

t h e  l e n d i n g  i n s t i t u t i o n  a b u i l d i n g ' s  s t r u c t u r e ,  a p r i v a t e  

e n v i r o n m e n t a l  e n g i n e e r  w o u l d  e x a m i n e  t h e  p r o p e r t y ' s  e n v i r o n m e n t a l  

c o n d i t i o n .

S e c t i o n  T h r e o  w o u l d  l i m i t  t h e  r e s p o n s i b l e  p a r t y ' s  a s s e t s  w h i c h  
t h e  s t a t e  c o u l d  a t t a c h  f o r  e x p e n d i t u r e s  f r o m  t h e  O i l  a n d  
H a z a r d o u s  S u b s t a n c e  R e l e a s e  R e s p o n s e  F u n d .  U n d e r  t h i s  l a n g u a g e ,  
t h e  S t a t e  w o u l d  o n l y  b e  a b l e  t o  l o o k  t o  t h e  v a l u e  o f  t h e  r e a l  
p r o p e r t y  w h i c h  w a s  t h e  s u b j e c t  o f  t h e  r e m e d i a t i o n  f o r  
s a t i s f a c t i o n  o f  t h e  r e s p o n s i b l e  p a r t y ' s  d e b t  t o  t h e  S t a t e .  

C u r r e n t l y ,  t h e  S t a t e  m a y  l o o k  t o  a l l  a s s e t s  o w n e d  b y  t h e  

r e s p o n s i b l e  p a r t y .  W i t h o u t  t h a t  a b i l i t y ,  i t  i s  e x p e c t e d  t h a t  t h e  

D e p a r t m e n t  w o u l d  e n c o u n t e r  d i f f i c u l t y  i n  r e c o v e r i n g  R e s p o n s e  F u n d  

c o s t s ,  a n d  t h u s  t h e  D e p a r t m e n t  d o e s  n o t  s u p p o r t  t h i s  p r o v i s i o n .

S e c t i o n  F i v e  i n  p a r t  r e p e a l s  A S  4 6 . 0 3 . 8 2 2 ( b ) ( 2 )  w h i c h  l i m i t s  t h e  
l i a b i l i t y  o f  a n  o w n e r  a n d  o p e r a t o r  f o r  d a m a g e  c a u s e d  b y  a n  

u n r e l a t e d  t h i r d  p a r t y  o r  a n  a c t  o f  G o d  s o  l o n g  a s  t h e  o w n e r  o r  
o p e r a t o r  d i s c o v e r e d  t h e  h a z a r d o u s  s u b s t a n c e  a n d  b e g a n  c o n t a i n m e n t  

a n d  c l e a n u p  w i t h i n  a " r e a s o n a b l e  p e r i o d  o f  t i m e . "  T h e  D e p a r t m e n t  
d o e s  s u p p o r t  t h i s  r e p e a l .

J o h n  A. S a n d o r  
C o m m i s s i o n e r



F e d e r a l  C r e d i t  U n io n

TO: Senator P al Itodcy /] DATIC: March 18, 1991

KROM : W illiam B. f i c k h a r d S U B J E C J ^ p t f W B H W W B
President

V

Prom a lenders standpoint, the factor which creates a greater potential for loss than either market risk 
or credit risk, is the risk associated with environmental contamination. Under various laws, a lender 
can be held liable for the cost of cleanup of contaminated properties. While these environmental laws 
are extremely complex, liability for clean up is very simple. Regardless of who contaminated the 
property, the current owner of the property, which a lender becomes through the foreclosure process, 
is financially responsible for cleanup and damages. While there are methods that can be used to limit 
lender liability when originating a real estate loan, there is no way to guarantee that during the term 
of the loan the property value will not be impaired by contamination. If an individual property owner 
is not financially capable of cleaning up a property, the government can clean the property and file a 
superior lien for their incurred costs.

Both federal and state environmental laws, as currently written, have severely curtailed or eliminated 
sources of credit for real estate related transactions. In fact, Alaska USA discontinued granting real 
estate loans in October of 1989 directly as a result of environmental laws. Prior to that time, the 
credit union granted $50 million in real estate loans each year. We fee! the availability of credit for 
real estate-related purposes is an essential part of the economy, without which property values will 
remain depressed and economic development will be adversely affected.

The criticism of Senate Bill 154, and other proposed legislation on the federal level, is that if  lenders 
are not held responsible for cleanup, then widespread lending to potential polluters will occur. This 
simply will not happen. If a lender were to blindly extend credit to such potential polluters, they risk 
the borrower defaulting on the loan because of the ultimate cost of cleanup and additionally risk the 
loss of the collateral’s value if the property is left contaminated. Today, the financial services industry 
and their regulators are ultra-sensitive to real estate loan losses. The potential extension of credit, as 
the criticism suggests, would be financially irresponsible and certainly invoke regulatory sanctions.

Currently, prudent lending requires not only the traditional appraisal, title insurance, etc., but also 
site assessments for the detection of environmental contamination. If, through the site assessment, 
contamination is discovered, then the law requires it to be reported. If the contaminated real estate is 
to ever have economic value, it must be ultimately cleaned. Without third-party lending and the 
related requirement for site assessments, contaminated properties could go undetected and 
unreportcd, and continue to pollute the environment for years.

The proposed changes to existing laws with regard to lender liability will encourage the active 
involvement of financial institutions in real estate lending. Through required site assessments, 
financial institutions can assist in the identification of contaminated properties and in policing of the 
environment. This participation, however, will not occur if lender liability for cleanup remains as 
currently written. Consequently, we feel il is in the best interest of the environment, the economy, 
and the people of tlasku that Senate Bill 154 be passed this session.
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(c) F o r  p u r p o s e s  o f  ( b ) ( 1 ) ( B )  o f  t h i s  s e c t i o n ,  a t h i r d  p a r t y  
o r  a n  a g e n t  o f  a t h i r d  p a r t y  is i n  p r i v i t y  o f  c o n t r a c t  w i t h  t h e  
p e r s o n  w h o  is o t h e r w i s e  l i a b l e ,  i f  t h e  t h i r d  p a r t y  o r  i t s  a g e n t  a n d  
t h e  p e r s o n  a r e  p a r t i e s  t o  a  l a n d  c o n t r a c t ,  d e e d ,  o r  o t h e r  
i n s t r u m e n t  t r a n s f e r r i n g  t i t l e  o r  p o s s e s s i o n  o f  t h e  r e a l  p r o p e r t y  o n  
w h i c h  t h e  f a c i l i t y  i n  q u e s t i o n  is l o c a t e d ,  u n l e s s  t h a t  p r o p e r t y  w a s  
a c q u i r e d  b y  t h e  p e r s o n  a f t e r  t h e  d i s p o s a l  o r  p l a c e m e n t  o f  t h e  
h a z a r d o u s  s u b s t a n c e  o n  , in, o r  a t  t h e  f a c i l i t y ,  a n d  t h e  p e r s o n  
e s t a b l i s h e s  t h a t  t h e  p e r s o n  h a s  s a t i s f i e d  t h e  r e q u i r e m e n t s  o f  
( b ) ( 1 ) ( B )  o f  t h i s  s e c t i o n  a n d  e s t a b l i s h e s  t h a t

(1) a t  t h e  t i m e  t h e  p e r s o n  a c q u i r e d  t h e  f a c i l i t y  t h e  p e r s o n  
d i d  n o t  k n o w  a n d  h a d  n o  r e a s o n  t o  k n o w  t h a t  a h a z a r d o u s  s u b s t a n c e  
t h a t  is t h e  s u b j e c t  o f  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  w a s  
d i s p o s e d  o f  on, in,, o r  a t  t h e  f a c i l i t y ;

(2) t h e  p e r s o n  is a g o v e r n m e n t a l  e n t i t y  t h a t  a c q u i r e d  t h e  
f a c i l i t y  b y  e s c h e a t ,  o r  t h r o u g h  a n o t h e r  i n v o l u n t a r y  t r a n s f e r  o r  
a c q u i s i t i o n ,  o r  t h r o u g h  t h e  e x e r c i s e  o f  e m i n e n t  d o m a i n  a u t h o r i t y  b y  
p u r c h a s e  o r  c o n d e m n a t i o n ;

(3) t h e  p e r s o n  is a c o r p o r a t i o n  o r g a n i z e d  u n d e r  43 U . S . C .  
1 6 0 1 - 1 6 2 9 e  ( A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t )  t h a t  a c q u i r e d  t h e  

f a c i l i t y  u n d e r  t h o s e  s e c t i o n s ;
(4) t h e  p e r s o n  a c q u i r d  t h e  f a c i l i t y  b y  i n h e r i t a n c e  o r  b e q u e s t ;

[or]
(5) t h e  p e r s o n  is a s t a t e  g o v e r n m e n t a l  e n t i t y  a n d  t h e  s t a t e  

a c q u i r e d  t h e  f a c i l i t y  u n d e r  P u b l i c  L a w  8 5 - 5 0 8  ( A l a s k a  S t a t e h o o d  
A c t ) [ . ] |  o r

(6) t h e  p e r s o n ' s  i n t e r e s t  i n  t h e  f a c i l i t y  a r o s e  a s  a l e n d e r  t o  
a p e r s o n  o w n i n g  o r  c o n t r o l l i n g  t h e . f a c i l i t y  o r  a r o s e  a s  a s e c u r i t y  

h o l d e r .i n  t h e  fagility-,-and t h e p e r s o n - h a s - n o t .c o n t r o l l e d, m a n a g e d-,. 
o r - i n f l u e r  ;ed t h e  o p e r a t i o n s  .a t..o.iL.on-the. . facility, w h et.h.e r _ Q j _ n o_t 

i t _ h a d _ t . h e _ o ap.ag.i t y -to.. do-g.o..

Section 1. AS 46.03.822 (c) is amended to read:



WMO* *
• C o m m e n t s  b y  San. R o d e y  

U p o n  I n t r o d u c t i o n  of 8.B. 154

M r .  C h a i r m a n ,  I a m  p l e a s e d  to i n t r o d u c e  S.B. 154 a n d  r e c o m m e n d  

its p a s s a g e  by t h e  S e n a t e .  T h e  b i l l  r e l a t e s  to t h e  s t r i c t  
l i a b i l i t y  p r o v i s i o n s  e n a c t e d  i n t o  t h e  s t a t e ' s  e n v i r o n m e n t a l  

l a w s  in t h e  s p r i n g  of 1989, s h o r t l y  a f t e r  the E x x o n  V a l d e z  

t r a g e d y .

T h o  b i l l  t h e  s t a t e  l e g i s l a t u r e  e n a c t e d  in 1 9 B 9  (H.B. 6 8 )  w s b  
p a t t e r n e d  a f t e r  t h e  s t r i c t  l i a b i l i t y  p r e v i s i o n s  of the 

C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e ,  c o m p e n s a t i o n  a n d  

L i a b i l i t y  A c t  ( C E R C L A ) ,  42 u . s . c .  §9601 at s a q ., K n o w n  as t h e  

l a w  t h a t  e s t a b l i s h e d  t h e  " S u p e r f u n d " .  J u s t  as t h e  f e d e r a l  

C o n g r e s s  a n d  t h e  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  n o w  a r e  

r e - t h i n k i n g  w h e t h e r  t h e  B t r i c t  l i a b i l i t y  p r o v i s i o n s  of f e d e r a l  

l a w  s h o u l d  be a p p l i e d  to t h e  l e n d i n g  i n d u s t r y ,  I b e l i e v e  it is 
t i m e  f o r  t h o  s t a t e  l e g i s l a t u r e  to a n a l y z e  t h e  e f f e c t  t h a t  the 

s t a t e  s t r i c t  l i a b i l i t y  s t a t u t e  has had a n d  w i l l  h a v e  u p o n  the 
l e n d i n g  i n s t i t u t i o n s  a n d  t h e  a v a i l a b i l i t y  of c r e d i t  in A l a s k a .  

It is t i m e  f o r  u e  to a d d r e s s  t h e  s e r i o u s  q u e s t i o n s  a n d  s o l v e  

t h e  p r o b l e m s  t h a t  our s t a t e  l a w  p r o v i s i o n s  h a v e  c r e a t e d ,  b e f o r e  

t h e  e f f e c t  is to s e r i o u s l y  j e o p a r d i z e  t h e  a v a i l a b i l i t y  of 

c r e d i t .

T h e  p u r p o s e  of S.B. 154 is to e l i m i n a t e  t h e  p o s s i b i l i t y  t h a t  a 

l e n d i n g  i n s t i t u t i o n ,  t h a t  f o r e c l o s e s  u p o n  p r o p e r t y  w h i c h  is 
c o n t a m i n a t e d  w i t h  h a z a r d o u s  waste,, m a y  be l i a b l e  f o r  t h e  c o a t  

of c l e a n i n g  u p  t h e  c o n t a m i n a t i o n ,  e v e n  if t h e  l e n d e r  i n  n o  w a y  
c a u s e d  or c o n t r i b u t e d  to t h e  c o n t a m i n a t i o n .  L i k e w i s e ,  the 
t r u s t  c o m p a n i e s  of b a n k i n g  i n s t i t u t i o n s  s h o u l d  n o t  be r e q u i r e d  

t o  p a y  f o r  a c l e a n u p  of c o n t a m i n a t e d  p r o p e r t i e s  t h e y  m e r e l y  

h o l d  in t r u s t  f o r  b e n e f i c i a r i e s  o£ e s t a t e s  a n d  t r u s t  f u n d s .  
U n d e r  p r e s e n t  law, a p e r s o n  m e r e l y  h o l d i n g  t i t l e  to 

c o n t a m i n a t e d  p r o p e r t y  m a y  be l i a b l e  f o r  a c l e a n u p ,  e v e n  if t h a t  

t i t l e  is h e l d  in t r u s t  f o r  o t h e r s .

S e c t i o n s  l a n d  2 of t h e  b i l l  e x e m p t  d e s i g n a t e d  l e n d i n g  a n d  

f i d u c i a r y  i n s t i t u t i o n s  f r o m  t h e  d e f i n i t i o n  of " o w n e r " ,  

" o p e r a t o r " ,  or p e r s o n  in " p o s s e s s i o n "  of c o n t a m i n a t e d  p r o p e r t y ,  

as t h o s e  t e r m s  a r e  u s e d  in t h e  B t r i c t  l i a b i l i t y  p r o v i s i o n  of 
A S  4 6 . 0 3 . 8 2 2 .

s e c t i o n s  3 a n d  4 of S.B. 1 5 4  c l a r i f y  t h e  r i g h t s  of t h e  s t a t e  to 

p l a c e  a l i e n  o n  r e a l  p r o p e r t y  the B t a t a  h a s  h a d  to c l e a n  u p  
w i t h  B t a t a  f u n d s ,  p r e s e n t  l a w  w o u l d  a l l o w  t h e  s t a t e  to l i e n



a l l  p r o p e r t y  of a l i a b l e  p e r s o n ,  i n c l u d i n g  p r o p e r t y  in n o  w a y  
s u b j e c t  to or a f f e c t e d  b y  t h o  s t a t e ’s c l e a n  u p  a c t i v i t i e s .  

S e c t i o n  3 w o u l d  l i m i t  t h e  s t a t e ' s  l i e n  to t h e  a f f e c t e d  

p r o p e r t y .  S e c t i o n  4 c l a r i f i e s  th a t  t h e  p r i o r i t y  of t h e  s t a t e ' s  

l i e n  is f r o m  t h e  d a t e  of r e c o r d i n g ,  w h i c h  is the i n t e r p r e t a t i o n  
b e i n g  g i v e n  to p r e s e n t  l a w  d e s p i t e  its l a c k  of c l a r i t y .

S e c t i o n  5 of S.B. 154 e l i m i n a t e s  the u n c l e a r  l a n g u a g e  of the 
e x i s t i n g  s t a t e  l i e n  p r o v i s i o n s  c o n t a i n e d  i n  A S  4 6 . 0 8 . 0 7 5 ( e ) ,  

w h i c h  a r e  r e p l a c e d  b y  s e c t i o n  4 of t h e  bill.

S e c t i o n  5 a l s o  w o u l d  t r y  to r e v i v e  t h e  e x e m p t i o n  f r o m  l i a b i l i t y

c o n t a i n e d  in A S  4 6 . 0 3 . 8 2 2 ( b ) ,  by e l i m i n a t i n g  c u b p a r t  (2) of 

t h a t  s e c t i o n  w h i c h  c o n t a i n s  the r e q u i r e m e n t  t h a t  a t o t a l l y  

i n n o c e n t  p e r s o n  d i s c o v e r  c o n t a m i n a t i o n  a n d  b e g i n  o p e r a t i o n s  to 

c l e a n  it u p . T h i s  s u b p a r t  (2) is n o t  a r e q u i r e m e n t  of f e d e r a l  
law, ( s e e  42 U S C  §9607(b)) a n d  d e s t r o y s  t h e  e x e m p t i o n  to 

l i a b i l i t y  o t h e r w i s e  c o n t a i n e d  in AS 4 6 . 0 3 . 8 2 2 ( b ) ,  b y  i m p o s i n g  a

d u t y  to c l e a n u p  c o n t a m i n a t i o n  in no w a y  c a u s e d  b y  a n  i n n o c e n t
p a r t y .

M r .  c h a i r m a n ,  S.B. 154 d o e s  n o t  a d d r e s s  a l l  t h e  e n v i r o n m e n t a l  

p r o b l e m s  f a c i n g  t h e  l e n d i n g  i n d u s t r y .  I w i s h  t h a t  it di d .  B u t  

S . B .  154 is a g o o d  w a y  f o r  t h e  l e g i s l a t u r e  to b e g i n  to s t u d y  

a n d  a d d r e s s  t h e  p r o b l e m s  c r e a t e d  by t h e  s w e e p i n g  a n d  u n c l e a r  

l a n g u a g e  c o n t a i n e d  in t h e  p r e s e n t  s t r i c t  l i a b i l i t y  p r o v i s i o n s  
Of A S  4 6 . 0 3 . 8 2 2 .
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FISCAL NOTE

STATE OF ALASKA b i l l  n o .

1991 LEGISLATIVE SESSION
SB 154

Revision Dale: 
Title: L iab ility and Ileus fo r

Environmental Damage

Department Affected: DEC
BRU: Environmental Quality

Sponsor: Senator Rodey Component: EQ Projects
Requestor: Senator Rodey

EXPENDITURES/REVENUES:

COMPONENT SERIAL NO. 

(Thousands of Dollars)

1 1 0  1 1 6

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES 0.0 0.0

Oo

0.0 0.0 0.0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES 1
GRANTS,CLAIMS
MISCELLANEOUS 11
TOTAL OPERATING 0.0 • 0.0 0.0 0.0 0.0 0.0

CAP ITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

Estimate of current year impact: N O N E ________ __________________________________________
ANALYSIS: (Attach a leparate page if necessary.)

I f SB 154 is enacted into law, the number of sites for which the State would become responsible for cleaning up 
would be expected to increase, however, estimating those costs to the State at this time is not possible.

Prepared by: Janice Adair 
Division:

Phone: 465-2600
Commissioner's Office

Approved by Commissioner:___________
Agency: Dept, of Environmental Conservation

Date: 3-15-91

Date:

Distribution (by preparer):Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev. 10/90



Environmental Damage
( liab ility for/liens arising 
out of)

SENATE BILL NO. 15-1. by Senator RODEY. Relates to liability for environmental damage and 
to liens arising from environmental damage:

-Amends AS 46.03.826(8) (Environmental Conservation. Definitions), the definition of "owner" 
and "operator" by adding language to read: "(8) 'owner' and 'operator'... (B) do not include ...
(ii) a designated lending institution that acquires ownership or control of the facility or vessel 
under the terms of a security interest held by the institution in the facility or vessel; (iii) a 
corporation that in a fiduciary capacity has legal title to a facility or vessel for the purpose of 
administering an estate or trust of which the facility or vessel is a part or does not have legal 
title to a facility or vessel but ' rates or manages the facility or vessel under the terms of an 
estate or trust of which the facility or vessel is a part; (iv) an individual who in a fiduciary 
capacity has legal title to a facility or vessel for the purpose of administering an estate or trust 
of which the facility or vessel is a part; (v) an indenture trustee for debt securities or for a 
certificate of interest or participation in debt securities that acquires ownership or control of a 
facility or vessel as the result of a default under the terms of the indenture agreement, or 
similar financing document, between the trustee and the entity issuing the debt securities or 
certificates of interest or participation; (vi) a designated lending institution that acquires 
ownership of a facility or vessel in connection with a lease subject to regulation by federal or 
state banking authorities."

-Amends AS 46.03.826(14) (Environmental Conservation. Definitions), by adding a definition 
of "designated lending institution;" and "possessed" or "possession" as those terms apply to the 
new language added to the definition of "owner" and "operator."

(
r
<r

-Amends AS 46.08.075(a) (Oil and Hazardous Substance Releases. Liens Against Property as 
Security for State Expenditures) to read: "(a) The state has a lien for expenditures by the state 

i from the oil and hazardous substance release response fund or from any other state fund, for the 
costs of response, containment, removal, or remedial action resulting from an oil or hazardous 
substance spill, or, w ith respect to response costs, the substantial threat of a release of oil or a 

P hazardous substance against all igal property that is owned by a person who is determined by 
. the commissioner to be liable for the expenditures under this chapter, AS 46.03, AS 46.04,42 
5  US.C. 9607, or other state or federal law, and that is subject to or affected bv a removal or 
Q- remedial action, ..." (underlined language added to current law).

^  Adds a new subsection to AS 46.08.075 (Oil and Hazardous Substance Releases. Liens Against 
“  <r Property as Security for State Expenditures) to provide: "(0 The lien imposed by this section is 

cr subject to the rights of a purchaser, holder of a security interest, or judgment lien creditor if the 
v  interest of the purchaser, holder, or creditor is perfected under applicable law before notice of 
10 P the lien is filed in the appropriate recorder's office under (b) of this section. The purchaser,
$ holder of a security interest, or judgment lien creditor shall be afforded the same protections 
Z £ against the lien imposed by this section as are afforded under state law to a purchaser, holder 
f  i ; of a security interest, or judgment lien creditor against a judgment lien that arises out of an 
<4 unsecured obligation and that arises at the same time the notice of the lien created under this 
<£ *  section is filed."

5/^  -Repeals AS 46.03.822(b)(2) (Environmental Conservation. Strict Liability for the Release of 
^  Hazardous Substances), subsection (bX2) provides: "(b) In an action to recover damages or costs,
> ̂  a person otherwise liable under this section is relieved from liability under this section if the 
P person proves ... (2) in relation to (1)(B) or (C) of this subsection, that the person, within a 
< #  reasonable: period of time after the act occurred, (A) discovered the release or threatened 
-1 release of the hazardous substance; and (B) began operations to contain and clean up the 
1  U hazardous substance."
*  £
w ui -Repeals AS 46.08.075(e) (Oil and Hazardous Substance Releases. Liens Against Property’ as 
-4 a  Security for State Expenditures), subsection (e) provides: "(e) A person with an ownership

interest in property against which a lien is recorded may bring an action in a court of competent 
jurisdiction to require that the lien be released. The lien may be released to the extent of that 
person's ownership interest if the court finds that the person is not liable for the expenses 
incurred by the state in connection with the costs of response, containment, removal, or remedial 
action resulting from the oil or hazardous substance release or threat of release of oil or a 
hazardous substance."

Introduced March 1,1991 and referred to Resources; Judiciary.
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(907) 465-3867 or 465-2450 
IylX (907) 465-2029
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M E M O R A N D U M March 12, 1991

SUBJECT: Sectional analysis of SB 154 (W.O. 7-LS0716\A)

TO: Senator Pat Rodey 
Attn: Tim

FROM: Theresa L. Bannister 
Legislative Counsel

3 b

You have requested a sectional analysis of the above described bill.

As a preliminary matter, note that a sectional analysis of a bill should not be 
considered an authoritative interpretation of the bill and the bill itself is the best 
statement of its contents.

Section 1 adds a list of individuals and entities that are not considered "owners" or 
"operators" under AS 46.03.822 - 46.03.828, the sections addressing strict liability for 
the release of hazardous substances.

Section 2 defines "designated lending institution", which appears in the description of 
some of the entities added by sec. 1. Also defines "possessed" and "possession".

Section 3 qualifies the type of property that is subject to a lien by the state for certain 
oil/hazardous substance response expenditures. States that the property must be real 
property and that it must be property that is subject to or affected by a removal or 
remedial action.

Section 4 states that the lien imposed by AS 46.08.075(a) is subject to the rights of 
certain entities if the rights are perfected before the notice of the lien is filed. Gives 
these perfected rights the same protection against the lien as would be provided 
against a judgment lien that arises out of an unsecured obligation and that arises at 
the same time as the notice of the lien.

Section 5 repeals certain statutory provisions.

If I may be of further assistance, please advise.
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