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CS FOR SENATE BILL NO. 154 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors):  SENATOR RODEY

A BILL
FOR AN ACT ENTITLED
"An Act relating to the liability of financial institutions for environmental damage or the
threat of environmental damage and to liens arising from environmental damage or the

threat of environmental damage."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.03.822(a) is amended to read:

(a) Notwithstanding any other provision or rule of law and subject only to AS 46.03.825.
the defenses set out in (b) of this section, and the exception set out in (i) of this section, the
following persons are stnctly liable, jointly and severally, for damages to persons or property,
whether public or private, including damage to the natural resources of the state or a
municipality, and for the costs ot response, containment, removal, or remedial action incurred by
the state or a municipality, resulting from an unpermitted release of a hazardous substance or,
with respect to response costs, the substantial threat of an unpermitted release of a hazardous
substance:

(1) the owner of. and the person having control over, the hazardous substance at
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the time of the release or threatened release; this paragraph does not apply to a consumer product
in consumer use;

(2) the owner and the operator of a vessel or facility, from which there is a
release, or a threatened release that causes the incurrence of response costs, of a hazardous
substance;

(3) any person who at the time of disposal of any hazardous substance owned or
operated any facility or vessel at which the hazardous substances weredisposed of, from which
there is a release, or a threatened release that causes the incurrence of response costs, of a
hazardous substance;

(4) any person who by contract, agreement, or otherwise arranged for disposal or
treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
substances owned or possessed by the person, other than domestic sewage, or by any other party
or entity, at any facility or vessel owned or operated by another party or entity and containing
hazardous substances, from which there is a release, or a threatened release that causes the
incurrence of response costs, of a hazardous substance;

(5) any person who accepts or accepted any hazardous substances, other than
refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,

from which there is a release, or a threatened release that causes the incurrence of response costs,

of a hazardous substance.

* Sec. 2. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.825. FINANCIAL INSTITUTIONS, (a) Except as provided by (b) of this
section, a financial institution is not liable under AS 46.03.822 - 46.03.828 for damages or costs
resulting from an unpermitted release of a hazardous substance or the substantial threat of an
unpermitted release of a hazardous substance at or from a facility or vessel that

(1) the institution acquires through foreclosure:

(2) the institution holds as a lessor under the terms of anextension of credit:

(3) is subject to the financial control or financial oversignt of theinstitution under
the terms of an extension of credit, if the institution does not exercise actual, direct, and continual
managerial control that materially divests the borrower, debtor, or obligor of control of the
facility or vessel; or

(4) the institution acquires in a fiduciary capacity.
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(b) A financial institution may be required to reimburse the state for the actual benefit
received by the institution that results from a response, containment, removal, or remedial action
undertaken by the state involving a facility or vessel identified under (a)(1) of this section, but
the liability for the reimbursement, including the payment of a state lien, may not exceed the fair
market value of the facility or vessel.

(c) In this section, "financial institution" means

(1) a bank, credit union, or savings association if the deposits of the bank, credit
union, or savings association are insured in whole or in pan bv the Federal Deposit Insurance
Corporation, by another agency of the United States, or by an agency of the state;

(2) atrust company that is owned in whole or in pan by a bank or that is subject

to regulation by the United States Comptroller of the Cunencv.

* Sec. 3. AS 46.08.075(a) is amended to read:

@ The state has a lien for expenditures by the state from the oil and hazardous substanc

release response fund or from any other state fund, for the costs of response, containment,
removal, or remedial action resulting from an oil or hazardous substance spill, or, with respect
to response costs, the substantial threat of a release of oil or a hazardous substance against the
facility or vessel that is [ALL PROPERTY] owned by a person who is determined by the
commissioner to be liable for the expenditures under this chapter, AS 46.03, AS 46.04,42 U.S.C.
9607, or other state or federal law, and that is subject to the state's response, containment,
removal, or remedial action. The lien includes interest, at the maximum rate allowable under
AS 45.45.010(a), from the date of the expenditures. The state may file an action in a court of

competent jurisdiction in order to foreclose on the lien.

* Sec. 4. AS 46.08.075 is amended by adding a new subsection to read:

(0 The lien imposed by this section is subject to the rights of a purchaser, holder of a
security interest, or judgment lien creditor if the interest of the purchaser, holder, or creditor is
perfected under applicable law before notice of the lien is filed in the appropriate recorder's
office under (b) of this section. The purchaser, holder of a security interest, or judgment lien
creditor shall be afforded the same protections against the lien imposed by this section as are
afforded under state law to a purchaser, holder of a security interest, or judgment lien creditor
against ajudgment lien that arises out of an unsecured obligation and that arises at the same time

the notice of the lien created tinder this section is filed.
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* Sec.5. AS 46.08.075(e) is repealed.

* Sec.6. AS 46.03.825, enacted by sec. 2 of this Act, applies according to its terms to a release or
threat ofa release that occurs after the effective date of this Act even if the facility or vessel was
acquiredorheld by the Financial institution before the effective date of this Act or was subject to the

Financial control or financial oversight of the institution before the effective date of this Act.
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Section 1. AS 46.03.822 (c) is amended to read;

(c) for purposes of (b)(1)(B) of this section, a third party

or an agent of a third party is 1in privity of contract with the
person who is otherwise liable, if the third party or its agent and
the person are parties to a land contract, deed, or other
instrument transferring title or possession of the real property on
which the facility in question is located, unless that property was
acquired by the person after the disposal or placement of the
hazardous substance on , in, or at the facility, and the person
establishes that the person has satisfied the requirements of
(b)(1)(B) of this section and establishes that

(D) at the time the person acquired the facility the person
did not know and had no reason to know that ahazardous substance
that 1is the subject of the release or threatened release was
disposed of on, 1in,, or at the Tfacility;

2 the personis a governmental entity that acquired the
facility by escheat, or through another involuntary transfer or
acquisition, or through the exercise of eminent domain authority by
purchase or condemnation;

(3) the person 1is a corporation organized under 43 U.S.C.
1601-1629e (Alaska Native Claims Settlement Act) that acquired the
facility under those sections;

(4) the person acquird the facility by inheritance or bequest;

[or]

(5) the person is a state governmental entity and the state
acquired the facility under Public Law 85-508 (Alaska Statehood
Act)[.]1 OE

(6_) the person®s Interest in the facility arose as a lender to
a_p_erson_Qwning or conv.rolling the facility or arose as a security
holder in_the facility, and the person has not controlled, managed,
oi”-influenced-the _operations at__or on the facility, whether or not
it..had the capacity to do so.
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Re: "Trust Company™ definition

There 1is only one trust company in the state of Alaska, Key
Trust, according to Terry Lutz, Division of Banking,

465-2521. He advised that anyone can attempt to form a trust
company. Ownership 1is not limited to banks. Key Trust 1is
wholly owned by Key Bank of Alaska. The Alaska Division of
Banking apparently must authorize the formation of a state
trust company. There are no other state regulations per se as
to state trust companies.

The national banks apparently operate trust departments under
regulation of the Comptroller of the Currency, This
information came to me from a trust officer at the Trust
Department of National Bank of Alaska.

No trust company has "deposits", so the way the first draft was
worded, Key Trust might not be construed to be included in the
type of financial institution whose liability is limited. |

think we should re-work the definition in our proposed bill to

state:

"No trust company, and no bank, credit union, or
savings association, the deposits of which are
insured "

If that is too comprehensive for the legislature, wa could
limit "trust company"™, to something like:

"No trust company which is wholly-owned by a bank or
subject to regulation by the Comptroller of the
Currency, and no bank, credit union, or savings
association, the deposits of which are insured . , ,

Also, we might insert the word "which" right before subpart (1)
and the word "is" at the beginning of subpart (3). The order
of the subparts of (a) could be switched around. I am not sure
we need all the language of subpart (3) but because of federal
decisions, it would probably be better to retain it all.

After giving subpart (b) more thought, |1 believe we should make
it clear that the limit of liability of an institution is the
benefit received. Since third parties (besides the state)
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could claim they conferred a benefit, the liability should be
restricted to reimbursing the state®"s funds that confer a
bonefit. Payment should then release any lien the state may
have. The state should not be able to recover the "benefit
conferred” and also have a lien on the property benefitted.
The state has a lien for its expenditures against property
owned by persons liable for ouch expenditures.

AS 46.08.075(a). IT the lender has not yet foreclosed, it
should be able to remove the state®s junior lien but be
responsible for any benefit received from the state. IT the

lender has already foreclosed, the state"s lien should be
released upon payment of the limited amount the institution may
owa to the state.

BLS t695
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traft 2 - definition foe "financial institution”

section 1. AS 46.03. 1is amended by adding a new section to
read:

AS.46.03.910 Limited liability for financial institutions.

(a) No trust company *(which la wholly owned by a
bank or subject to regulation by the Comptroller of the
currency.)« and no bank, credit union, or. savings association
(or trust company), the deposits of which are insured in whole
or in part by the Federal Deposit insurance Corporation or by
any agency of the United States, or by the state of Alaska,
shall be held or construed to be an "owner", "operator", person
"having control"™ over a hazardous substance, or to be liable
under any state law imposing strict liability for, or 1imposing
a duty to discover, to contain or- to clean up the release or
threatened release of a hazardous substance at or from a
facility or vessel which:

(1) it acquired through foreclosure:

(2) it held as a lessor pursuant to theterras of an
extension of credit;

3) subject to its financial control or financial
oversight pursuant to the terms of an extension of credit but
as to which it did not exercise actual, direct, and continual
managerial control that materially divested the borrower,
debtor or obligor of such control; or

(4) it acquired in a fiduciary capacity.

(b) An institution described in subpart (a), or the
estate which it represents in a fiduciary capacity, as the case
may be, may be liable to (required to reimburse) the state (a
third party). but only for any actual benefit received by such
institution or estate, from a removal, remedial, containment,
or other response action undertaken by the state (third party),
the total liability for which benefit, including payment of any
statelien, shall not exceed the fair marketvalue ofthe
affected property following such action.

(c) An institution described in subpart (a), or the
estate which it represents in a fiduciary capacity, as the case
may be, which causes or exacerbates a release or threatened
release of a hazardous substance, through activity and ant,by

jsmiBslqgt), shall be liable for response coBts to the extent that
the release or threatened release is attributable to the
person"s activities.

section 2. (Repeat Sec. 3 of SB 154)
Section 3. (Repeat Sec. 4 of SB 154)
Section (Repeet Bacfcii'n » of SB 154)

BLS:697



FRONTTIER
A LASKA
STATECREDITUNION
MAIN OFFICE: DIMOND BRANCH: SOLDOTNA BRANCH: EAGLE RIVER BRANCH: CAMPUS BRANCH:
3500 EIDE STREET 300 E. DIMONO BL\D. 131-A WAREHOUSE 16515 CENTERFIELD DRIVE 2801 PROVIDENCE DRIVE

ANCHORAGE, AK 99503 ANCHORAGE, AK 99515  SOLDOTNA, AK 99860 EAGLE RIVRR, AK 99577 ANCHORAGE, AK 99508
50833166 A1 P2-1600 A4 5h1-3151

April 26, 1991

State Senator Lloyd Jones
Resource Committee

P.0O. Box V

Juneau, Alaska 99811

Dear Senator Jones:

I am writing to express my Credit Union®s support of SB 154 sponsored
by Senator Rodey. The bill will limit the liability to the lender for
the cost of cleaning contaminated properties acguired through
foreclosure.

Frontier Alaska State Credit Union 1is a source of non-investor real
estate lending to its 24,000 member/owners. Due to the risk associated
with contaminated property, we have had to curtail some types of real
estate lending, most notably raw land loans. We also have had to incur
additional expense for inspections, certifications and other expenses

associated with holding foreclosed properties. Those additional
expenses are passed on to our member/owners in the form of increased
fees and/or higher loan rates. We have also found that the property

can become contaminated during the term of the loan without the Credit
Union®"s knowledge.

Because of the above mentioned risks, combined with the regulators
inherent fear of real estate loans and associated losses, many Alaskans
cannot find competititve real estate loans when they need them.
Passage of this bill will help make <competive real estate loans
available to more Alaska.is. It will also aid the economic recovery
currently taking place in the state. The Board of Directors and
Management at Frontier urge swift passage of SB 154, so that affordable
real estate loans are available to all qualified Alaskans.

Thank you for your time and attention to this matter. If you have any
questions please don"t hesitate to contact me.

Sincerely,

Le;
President
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interest for the purposes of section consider and account €or any. hazardous substances
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DIVISION OF LEGAL SERVICES

P.0. Pox Y. Juneau, Alaska 99811 Deliveries to:_240 Main Street
9A0>73 165-3867 or 465-2450 Court Plaza, lloom 500
(907) 465-2029 Mail Stop 3101
MEMO RANDIIM May 1, 1991
SUBJECT: Sectional summary of CSSB 154( )
(Work Order No. 7-LS0716\G, 4-23-91)
TO: Senator Pat Rodey
Attn: Tim
FROM: Theresa L. Bannisterib

Legislative Counsel

You have requested a sectional summary of the above described bill. As a
preliminary matter, note that a sectional summary of a bill should not be considered

an authoritative interpretation of the bill and the bill itself is the best statement of
its contents.

Section 1 This section amends AS 46.03.822, the section that creates strict liability
for releases (and threatened releases) of hazardous substances. The amendment
makes AS 46.03.822 subject to the new section (created in bill sec. 2) that exempts
certain financial institutions from strict liability with regard to certain property.

Section 2. This section exempts certain qualifying financial institutions from the strict
liability provisions of AS 46.03.822 - 46.03.828. Subsection (a) contains the exemption
and ties the exemption to certain listed types of facilities and vessels held by the
institution. These types of property include property acquired through foreclosure.
Subsection (b) creates an exception to the exemption and allows the state to require
the institution to reimburse the state for certain benefits received by the institution
resulting from state response, containment, removal, or remedial action. Limits the
reimbursement to the fair market value of the facility or vessel involved. Subsection
(c) describes the financial institutions that qualify for the exemption.

Section 3. This section amends the section that gives the state a lien for its costs of
response, containment, removal, or remedial action. The amendment limits the
property against which the state has a lien to a facility or vessel that is owned by the
liable person and that is subject to the action.
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Section 4. This section makes the state’s lien subject to the rights of certain parties
if the parties’ interests were perfected before notice of the state’ lien was recorded.
Gives the parties the same protections against the state’s lien that they have under
state law against judgment liens that arise out of unsecured obligations and that arise
at the same time notice of the state’s lien was filed.

Section 5. This section repeals A5 46.08.075(e). That subsection authorizes a person
with an ownership interest in property against which a state lien is recorded under
AS 46.08.075 to ask a court to release the lien, and gives the court guidelines for
releasing the lien.

Section 6. This section states that facilities and vessels are covered by proposed sec.
46.03.825 (bill sec. 2) even if they were acquired or held by, or subject to the financial
control or financial oversight of, a financial institution before the effective date of the
Act.

If I may be of further assistance, please advise.

TLB:pl:gc
91-326.pIlm
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POSITION PAPER
SB 154

SB 154 would exempt lending institutions and fiduciaries from
liability for environmental damage. Even those fiduciaries who
have been involved 1in the control or management of the facility
or vessel responsible for the damage would not be liable.

Because the potential for liability is believed to lead to better
facility management, the Department does not support this
limitation. The Department would support both a definition of
"management"” of a facility or vessel as well as the development
of professional standards for environmental audits by the private
sector. In that way, Jjust as a structural engineer examines for
the lending institution a building"s structure, a private
environmental engineer would examine the property®"s environmental
condition.

Section Three would limit the responsible party®"s assets which
the State could attach for expenditures from the Oil and
Hazardous Substance Release Response Fund. Under this language,
the State would only be able to look to the value of the real
property which was the subject of the remediation for
satisfaction of the responsible party®"s debt to the State.
Currently, the State may look to all assets owned by the
responsible party. Without that ability, it is expected that the
Department would encounter difficulty 1in recovering Response Fund
costs, and thus the Department does not support this provision.

Section Five in part repeals AS 46.03.822(b)(2) which limits the
liability of an owner and operator for damage caused by an
unrelated third party or an act of God so long as the owner or
operator discovered the hazardous substance and began containment
and cleanup within a "reasonable period of time."™ The Department
does support this repeal.

John A. Sandor
Commissioner



Walteri. h/ckel,governor

REPLY TO:

DEPARTMENT OF LAW o 1031 W 4th AVENUE SUITE 200
ANCHORAGE, ALASKA 99501-1994
PHONE: (907) Z76-3550

OFFICE OF THEATTORNEY GENERAL FAX: (907) 276-3697
o 1st NATIONAL CENTER
May 3, 1991 100 CUSHMAN ST. SUITE 400

FAIRBANKS. ALASKA 99701-4679
PHONE: (907) 452-1568
FAX: (907) 456-1317

o P.0. BOX K-STATE CAPITOL

The Hon. Pat Rodey juneau. Alaska 99an-0300
Alaska State Senator PHONE: (907) 465-3600
P. 0. Box V FAX: (907) 463-5295

Juneau, AK 99811-3100
Re: CSSB 154
Dear Senator Rodey:

Your office has asked us to review the 4/23/91 work
draft of CSSB 154, relating to liability of financial
institutions for environmental damage.

As you know, we have reviewed earlier versions of the
bill. The 4/23/91 work draft contains virtually all of the
problems that existed in prior drafts.

*** Section two would immunize - not merely remove from strict
liability - financial 1institutions in a variety of situations.
Even if the policy judgment is made that strict liability should
not apply in certain situations involving financial institutions,
there 1is no apparent reason to completely immunize the institu—
tionsfrom liability for their own negligent or intentional acts
which caused harm to others or expense to the public.

*** The list of situations (sec. 2) in which financial institu—
tions would receive immunity 1is so broad that it amounts to a
general immunizing of almost all actions regarding land in which
the institutions claim a security interest or other 1interest; it
goes far beyond the original rationale for giving relief to such
institutions, that they should not have to bear liability for
problems which were encountered involuntarily and without fault.

*** The list is stated in the alternative, so that the limita—
tion in proposed AS 46.03.825(a)(3), Llimiting liability where the =
institution does not exercise control over the property, does not
apply to the other situations listed. For example, an institu—
tion may acquire a property through foreclosure; wunder (a)(l),
that fact alone would immunize the institution from liability
even if it actively managed the property and even if it knowingly
or negligently caused the hazardous substance problem. Likewise,
an institution acquiring property as a lessor under an extension
of credit arrangement, or acquiring as a fiduciary (an extremely
broad category) would be free to manage the property and free to
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cause a hazardous substance problem with no liability whatsoever.

Note that these are situations in which the bank would have
placed 1itself freely and voluntarily. There 1is no apparent
justification for permitting a lending 1institution to 1immunize
itself from all liability for the way in which it itself manages

property, when 1its own actions harm either neighboring proper—
ties, neighboring people, or <create a situation requiring
expenditure of state or local funds to protect the public.

***  Subsection (a)(3) in the list 1in Section 2 implies that
immunity 1is available to an institution with financial control
under an extension of credit, only if it does not exercise mana-—

gerial control. But the apparent limitation is 1illusory because
the 1immunity applies unless the 1institution exercises ‘"actual,
direct, and continual managerial control that materially divests
the borrower . . . of control..." In effect this means that if
the institution®s control 1is not constant, e.g., if it only steps
in periodically, even if it actually orders actions which cause
hazardous substance releases, it has no liability; and if 1its
control 1is indirect, i.e., if it acts only through some interme—
diary such as a contractor, even 1if it orders the contractor to
act in a way that harms others, it would bear no liability. And

even if the institution®s control were direct and continual, as
long as the borrower retained some control itself and were not
actually totally divested of 1it, it would bear no iImmunity. In
short there is unlikely ever to be a situati- u in which an insti—
tution would have to bear the consequences of 1its own actions
regarding such property.

***  Proposed AS 46.03.825(b) would Ilimit the ability of the
state to recover 1its response costs from a financial institution

to the "actual benefit received” by the institution. This runs
counter to the notion that the measure of damages when a party
has caused harm to others 1is the amount of the harm, i.e., what
it would take to make the 1injured party whole. There is no prin-—

ciple that a responsible party should never have to 1incur a net
loss when the state has to step in to protect the public health.
In essence this calls for the public treasury to subsidize the

institutions™ liabilities. The section goes even further, by
limiting the reimbursement to the fair market value of the facil—
ity. It is common for a hazardous waste problem to cause

property to have a negative value; therefore this section would
decree that if the problem for which the 1institution 1is respon—
sible 1is bad enough, it would not. have to pay anything when the
state steps in to prevent it from doing Tfurther harm to the pub—
lic. This provision is analogous to the provision in federal law
which Tlimits liability of vessel owners for damages caused by the
vessel to the remaining value of the vessel, even if it is zero.
Congress vremoved this Jlimitation of Iliability as it applies to
oil spills last year in the O0il Pollution Act of 1990. This
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provision would reinstate, for both vessels and real property, a
limitation on Jliability which has been universally condemned as
archaic and unjust.

*** Section 3 would Ilimit the state"s existing statutory lien
for its response costs to the vessel or property from which the
release came. The result would be that the State could not
recover 1its response costs where the property has become value—
less or has been destroyed by the responsible party®s own
actions. When the Jlegislature passed the existing lien law it
carefully considered whether the lien should extend to all prop-—
erty of the responsible party, and it concluded that it was only

fair to require the party - not some damaged vessel or land -
to repay the state®s costs in responding to the problem for which
the party 1is legally responsible. In short, this provision 1is

another way of immunizing a responsible party from paying for
damages even when it is, in a technical sense, liable.

*** Section 5 would repeal the existing provision at.
AS 46.08.075(e) which permits a property owner, subject to a lien
for response costs, to get an adjudication releasing that per—
son"s 1interest from 1lien upon a showing that the person is not
liable. It isnot clear why the Dbanks desire this section
repealed, but it may be that the banks want all people with an
ownership interest in property from which there has been a
release to remain subject to the 1lien along with the bank, so
that the bank has Jleverage against 1its co-owners. Since this
section applies only ro persons who <can demonstrate Jlack of
liability, a repeal seems particularly unfair.

*** Section 6 would make the provisions Jlimiting liability of
institutions retroactive, so that it would apply even when the
banks exercised control over the property before the act"s effec—
tive date; 1in other words the provision would shift the burden
for past situations 1in which the banks may be liable to other
parties or to the taxpayers.

Let us know if we can be of further assistance.
Sincerely yours

CHARLES E. COLE
ATTORNEY GENERAL

Assistant Attorney General

DKM:tg
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SPONSOR SUMMARY

Senate Bill 154

SB 154 relates to the strict liability provisions enact—

ed into the state®s environmental laws 1in the spring of 1989.
The bill which the state legislature enacted then, HB 68, was
patterned after the strict liabiliy provisions of the Compre—
hensive Environmental Response, Compensation and Liability
Act (CERCLA), the law that established the SUPERFUND.

Just as the Congress and EPA are now re-thinking whether

the strict liability provisions of federal law should be ap-—
plied to the lending industry, so should the state be looking
at the impact upon local lenders and fiduciary agents, and the
availability of credit in Alaska.

The purpose of SB 154 1is to eliminate the possibility that a
lending institution which forecloses on property that is con—
taminated with hazardous waste, be liable for the cost of a
clean-up, even if the lender in no way caused or contributed
to the contamination. Likewise, the trust divisions of bank—
ing institutions should not be required to pay for a clean-up
of property which it merely holds in trust for beneficiaries
of estates and trust funds. Under present law, this 1is the

case.

Sections 1 and 2 of the bill exempt designated lending and fi—
duciary institutions from the definition of "owner"™ or "op-—
erator"™, or person in "possession" of contaminated property

as those terms are used 1in the strict liability provision of
AS 46.03.822.

Sections 3 and 4 clarify the rights of the state to place a
lien on real property which the state has had to clean up with
state funds. Present law would allow the state to lien ALL
PROPERTY of a liable person, 1including property 1in no way sub—
ject to or affected by the state"s lien to the affected pro—
perty. Section 4 clarifies that the priority of the state"s
lien is from the date of recording, which is the interpreta—
tion being given to present law despite its lack of clarity.



Section 5 of the bill eliminates the unclear language of the
existing state lien provisions contained in AS 46.08.075 (e),
which are replaced by Section 4 of the bill. Section 5 would
also try to revive the exemption from liability contained 1in
AS 46.03.822(b), by eliminating subpart (2) of that section
which contains the requirement that a totally innocent person
DISCOVER contamination AND begin operations to clean it up.
This subpart (2) is not a requirement of federal lav/, and des—
troys the exemption to liability otherwise contained in AS
46.03.822(b) by imposing a duty to clean contamination 1in no
way caused by an innocent party.

SB 154 does not address all the environmental problems facing
the lending industry, however, it is a good way for the legis—
lature to begin to study and address the problems created by
the sweeping and unclear language contained in the present
strict liability provisions of AS 46.03.822.
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M EMORANDUM

DATE: March 9, 1991

TO: Senator Lloyd Jones,Chair
Senate Resources Committee

FROM: Senator Pat Rodey

SUBJ: Request for Hearing - SB 154

I respectfully request a hearing in the Senate Resources Com—
mittee for SB 154, relating to liability for environmental
damage, and to liens arising from environmental damage.

The bill has three main objectives. One is to eliminate a
state requirement that an innocent third party take responsi—
bility for containment and cleanup of hazardous substance
contamination.

The second 1is to provide an exemption from liability for
lending and fiduciary institutions who take title or control
through bankruptcy, foreclosure, tax delinquency or abandon—
ment action.

The third objective 1is to clarify and limit the state"s en—
vironmental lien provision.

I would appreciate the earliest possible scheduling of SB 154
before the committee.

PMR/Z/tb/memo03
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SB 154 would exempt lending institutions and fiduciaries from
liability for environmental damage. Even those fiduciaries who
have been involved in the control or management of the facility
or vessel responsible for the damage would not be Iliable.

Because the potential for liability is believed to lead to better
facility management, the Department does not support thiB
limitation. The Department would support both a definition of
"management” of a facility or vessel as well as the development
of professional standards for environmental audits by the private
sector. In that way, Jjust as a structural engineer examines for
the lending institution a building"s structure, a private
environmental engineer would examine the property"s environmental
condition.

Section Threo would limit the responsible party®s assets which
the state could attach for expenditures from the Oil and
Hazardous Substance Release Response Fund. Under this language,
the State would only be able to look to the value of the real
property which was the subject of the remediation for
satisfaction of the responsible party"s debt to the State.
Currently, the State may look to all assets owned by the
responsible party. Without that ability, it is expected that the
Department would encounter difficulty in recovering Response Fund
costs, and thus the Department does not support this provision.

Section Five 1in part repeals AS 46.03.822(b)(2) which limits the
liability of an owner and operator for damage caused by an
unrelated third party or an act of God so long as the owner or
operator discovered the hazardous substance and began containment
and cleanup within a "reasonable period of time."™ The Department
does support this repeal.

John A. Sandor
Commissioner
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President
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Prom a lenders standpoint, the factor which creates a greater potential for loss than either market risk
or credit risk, is the risk associated with environmental contamination. Under various laws, a lender
can be held liable for the cost of cleanup of contaminated properties. While these environmental laws
are extremely complex, liability for clean up is very simple. Regardless of who contaminated the
property, the current owner of the property, which a lender becomes through the foreclosure process,
is financially responsible for cleanup and damages. While there are methods that can be used to limit
lender liability when originating a real estate loan, there is no way to guarantee that during the term
of the loan the property value will not be impaired by contamination. Ifan individual property owner
is not financially capable of cleaning up a property, the government can clean the property and file a
superior lien for their incurred costs.

Both federal and state environmental laws, as currently written, have severely curtailed or eliminated
sources of credit for real estate related transactions. In fact, Alaska USA discontinued granting real
estate loans in October of 1989 directly as a result of environmental laws. Prior to that time, the
credit union granted $50 million in real estate loans each year. \We fee! the availability of credit for
real estate-related purposes is an essential part of the economy, without which property values will
remain depressed and economic development will be adversely affected.

The criticism of Senate Bill 154, and other proposed legislation on the federal level, is that if lenders
are not held responsible for cleanup, then widespread lending to potential polluters will occur. This
simply will not happen. Ifa lender were to blindly extend credit to such potential polluters, they risk
the borrower defaulting on the loan because of the ultimate cost of cleanup and additionally risk the
loss of the collateral’s value if the property is left contaminated. Today, the financial services industry
and their regulators are ultra-sensitive to real estate loan losses. The potential extension of credit, as
the criticism suggests, would be financially irresponsible and certainly invoke regulatory sanctions.

Currently, prudent lending requires not only the traditional appraisal, title insurance, etc., but also
site assessments for the detection of environmental contamination. If, through the site assessment,
contamination is discovered, then the law requires it to be reported. If the contaminated real estate is
to ever have economic value, it must be ultimately cleaned. Without third-party lending and the
related requirement for site assessments, contaminated properties could go undetected and
unreportcd, and continue to pollute the environment for years.

The proposed changes to existing laws with regard to lender liability will encourage the active
involvement of financial institutions in real estate lending. Through required site assessments,
financial institutions can assist in the identification of contaminated properties and in policing of the
environment. This participation, however, will not occur if lender liability for cleanup remains as
currently written. Consequently, we feel il is in the best interest of the environment, the economy,
and the people of tlasku that Senate Bill 154 be passed this session.

P.O. Box 1%6"13 = Atk'horgj”.e, Alaska 99519-6613 « (907)563-4567



Section 1. AS 46.03.822 (c) 1is amended to read:

(c) For purposes of (b)(1)(B) of this section, a third party
or an agent of a third party is 1in privity of contract with the
person who is otherwise liable, if the third party or its agent and
the person are parties to a Uland contract, deed, or other
instrument transferring title or possession of the real property on
which the facility in question is located, unless that property was
acquired by the person after the disposal or placement of the
hazardous substance on , in, or at the facility, and the person
establishes that the person has satisfied the requirements of
(b)(1)(B) of this section and establishes that

(1) at the time the person acquired the facility the person
did not know and had no reason to know that a hazardous substance
that 1is the subject of the release or threatened release was
disposed of on, 1in,, or at the facility;

(2) the person is a governmental entity that acquired the
facility by escheat, or through another involuntary transfer or
acquisition, or through the exercise of eminent domain authority by
purchase or condemnation;

(3) the person 1is a corporation organized under 43 U.S.C.
1601-1629e (Alaska Native Claims Settlement Act) that acquired the
facility under those sections;

(4) the person acquird the facility by inheritance or bequest;

[or]

(5) the person is a state governmental entity and the state
acquired the facility under Public Law 85-508 (Alaska Statehood
Act)[.]] or

(6) the person®s interest in the facility arose as a lender to
a person owning or controlling the.facility or arose as a security
holder .in the fagility-,-and the person-has-not controlled, managed,.
or-influer ;ed the operations .at..o.iL.on-the. .facility, whether _Qj no_t

it_had_t.he_oap.ag.ity-to..do-g.o..
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eComments by San. Rodey
Upon Introduction of 8.B. 154

Mr. Chairman, 1 am pleased to introduce S.B. 154 and recommend
its passage by the Senate. The bill relates to the strict
liability provisions enacted 1into the state®s environmental
laws in the spring of 1989, shortly after the Exxon Valdez

tragedy.

Tho bill the state legislature enacted in 19B9 (H.B. 68) wsb
patterned after the strict liability previsions of the
Comprehensive Environmental Response, compensation and
Liability Act (CERCLA), 42 u.s.c. 89601 at saq., Known as the
law that established the "Superfund". Just as the federal
Congress and the Environmental Protection Agency now are
re-thinking whether the Btrict liability provisions of federal
law should be applied to the lending industry, 1 believe it Iis
time for tho state legislature to analyze the effect that the
state strict liability statute has had and will have upon the
lending institutions and the availability of credit in Alaska.
It is time for ue to address the serious questions and solve
the problems that our state law provisions have created, before
the effect 1is to seriously jJeopardize the availability of

credit.

The purpose of S.B. 154 is to eliminate the possibility that a
lending institution, that forecloses upon property which 1is
contaminated with hazardous waste,, may be liable for the coat
of cleaning up the contamination, even if the lender 1in no way
caused or contributed to the contamination. Likewise, the
trust companies of banking institutions should not be required
to pay for a cleanup of contaminated properties they merely
hold in trust for beneficiaries of estates and trust funds.
Under present law, a person merely holding title to
contaminated property may be liable for a cleanup, even if that
title is held in trust for others.

Sections | and 2 of the bill exempt designated lending and
fiduciary institutions from the definition of "owner™,
"operator", or person in "possession"” of contaminated property,
as those terms are used 1in the Btrict liability provision of
AS 46.03.822.

sections 3 and 4 of S.B. 154 clarify the rights of the state to
place a lien on real property the Btata has had to clean up
with Btata funds, present law would allow the state to lien



all property of a liable person, including property in no way
subject to or affected by tho state ™ clean up activities.
Section 3 would limit the state®"s lien to the affected
property. Section 4 clarifies that the priority of the state’s
lien is from the date of recording, which 1is the interpretation
being given to present law despite its lack of clarity.

Section 5 of S.B. 154 eliminates the unclear language of the
existing state lien provisions contained in AS 46.08.075(e),
which are replaced by section4 of the bill.

Section 5 also would try to revive the exemptionfrom liability
contained in AS 46.03.822(b), by eliminating cubpart (2) of
that section which contains the requirement that a totally
innocent person discover contamination and begin operations to
clean it up. This subpart (2) is not a requirement of federal
law, (see 42 USC 89607(b)) and destroys the exemption to
liability otherwise containedin AS 46.03.822(b), by imposing a
duty to cleanup contamination in no way caused by an 1innocent
party.

Mr. chairman, S.B. 154 does not address all the environmental
problems facing the lending industry. I wish that it did. But
S.B. 154 1is a good way for the legislature to begin to study
and address the problems created by the sweeping and unclear
language contained in the present strict liability provisions
Of AS 46.03.822.
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Environmental Damage
(liability for/liens arising

out of)

AT o~

SENATE BILL NO. 151 by Senator RODEY. Relates to liability for environmental damage and
to liens arising from environmental damage:

-Amends AS 46.03.826(8) (Environmental Conservation. Definitions), the definition of "owner"
and "operator" by adding language to read: "(8) 'owner' and 'operator'... (B) do not include ...
(i) adesignated lending institution that acquires ownership or control of the facility or vessel
under the terms of a security interest held by the institution in the facility or vessel; (iii) a
corporation that in a fiduciary capacity has legal title to a facility or vessel for the purpose of
administering an estate or trust of which the facility or vessel is a part or does not have legal
title to a facility or vessel but ' rates or manages the facility or vessel under the terms of an
estate or trust of which the facility or vessel is a part; (iv) an individual who in a fiduciary
capacity has legal title to a facility or vessel for the purpose of administering an estate or trust
of which the facility or vessel is a part; (v) an indenture trustee for debt securities or for a
certificate of interest or participation in debt securities that acquires ownership or control of a
facility or vessel as the result of a default under the terms of the indenture agreement, or
similar financing document, between the trustee and the entity issuing the debt securities or
certificates of interest or participation; (vi) a designated lending institution that acquires

ownership of a facility or vessel in connection with a lease subject to regulation by federal or
state banking authorities."”

-Amends AS 46.03.826(14) (Environmental Conservation. Definitions), by adding a definition
of "designated lending institution;" and "possessed" or "possession" as those terms apply to the
new language added to the definition of "owner" and "operator."

-Amends AS 46.08.075(a) (Oil and Hazardous Substance Releases. Liens Against Property as
Security for State Expenditures) to read: "(a) The state has a lien for expenditures by the state
from the oil and hazardous substance release response fund or from any other state fund, for the
costs of response, containment, removal, or remedial action resulting from an oil or hazardous
substance spill, or, with respect to response costs, the substantial threat of a release of oil or a
hazardous substance against all igal property that is owned by a person who is determined by
the commissioner to be liable for the expenditures under this chapter, AS 46.03, AS 46.04,42
US.C. 9607, or other state or federal law, and that is subject to or affected bv aremoval or
remedial action, ..." (underlined language added to current law).

Adds a new subsection to AS 46.08.075 (Oil and Hazardous Substance Releases. Liens Against
Property as Security for State Expenditures) to provide: "(0 The lien imposed by this section is
subject to the rights of a purchaser, holder of a security interest, or judgment lien creditor if the
interest of the purchaser, holder, or creditor is perfected under applicable law before notice of
the lien is filed in the appropriate recorder's office under (b) of this section. The purchaser,
holder of a security interest, or judgment lien creditor shall be afforded the same protections
against the lien imposed by this section as are afforded under state law to a purchaser, holder
of a security interest, or judgment lien creditor against ajudgment lien that arises out of an
unsecured obligation and that arises at the same time the notice of the lien created under this
section is filed."

-Repeals AS 46.03.822(b)(2) (Environmental Conservation. Strict Liability for the Release of
Hazardous Substances), subsection (bX2) provides: "(b) In an action to recover damages or costs,
a person otherwise liable under this section is relieved from liability under this section if the
person proves ... (2) in relation to (1)(B) or (C) of this subsection, that the person, within a
reasonable: period of time after the act occurred, (A) discovered the release or threatened
release of the hazardous substance; and (B) began operations to contain and clean up the
hazardous substance."”

-Repeals AS 46.08.075(e) (Oil and Hazardous Substance Releases. Liens Against Property’ as
Security for State Expenditures), subsection (e) provides: "(e) A person with an ownership
interest in property against which a lien is recorded may bring an action in a court of competent
jurisdiction to require that the lien be released. The lien may be released to the extent of that
person's ownership interest if the court finds that the person is not liable for the expenses
incurred by the state in connection with the costs of response, containment, removal, or remedial
action resulting from the oil or hazardous substance release or threat of release of oil or a
hazardous substance."

Introduced March 1,1991 and referred to Resources; Judiciary.
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MEMORANDUM March 12, 1991
SUBJECT: Sectional analysis of SB 154 (W.O. 7-LS0716\A)
TO: Senator Pat Rodey
Attn: Tim
FROM: Theresa L. Bannister 3b

Legislative Counsel

You have requested a sectional analysis of the above described bill.

As a preliminary matter, note that a sectional analysis of a bill should not be
considered an authoritative interpretation of the bill and the bill itself is the best
statement of its contents.

Section 1 adds a list of individuals and entities that are not considered "owners" or
"operators” under AS 46.03.822 - 46.03.828, the sections addressing strict liability for
the release of hazardous substances.

Section 2 defines "designated lending institution”, which appears in the description of
some of the entities added by sec. 1. Also defines "possessed" and "possession”.

Section 3 qualifies the type of property that is subject to a lien by the state for certain
oil/hazardous substance response expenditures. States that the property must be real
property and that it must be property that is subject to or affected by a removal or

remedial action.

Section 4 states that the lien imposed by AS 46.08.075(a) is subject to the rights of
certain entities if the rights are perfected before the notice of the lien is filed. Gives
these perfected rights the same protection against the lien as would be provided
against a judgment lien that arises out of an unsecured obligation and that arises at
the same time as the notice of the lien.

Section 5 repeals certain statutory provisions.

If I may be of further assistance, please advise.
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