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D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Box Y, Juneau, Alaska OOtill 
(007) 465-3867 or 465-2450 
I'AX (007) 465-2020

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3J 01

M E M O R A N D U M March 25, 1991

SUBJECT: Public or Charitable Use of State Land Under AS 38.05.810(a) 
(SB 145) (Work Order No. 7LS-0798\A)

TO: Senator Lloyd Jones 
Attn: Paula

FROM: Jerry LuckhauptJ^^- 
Legislative Counsel

Question Presented: Does AS 38.05.810(a) allow for the sale, lease, or other disposal 
of state land to a state or federal agency or political subdivision of the state for less 
than the appraised value?
Answer: Yes.
Discussion: AS 38.05.810(a) provides:

(a) Except as otherwise provided in AS 38.05.183(h), the lease, sale, or 
other disposal of state land or resources may be made to a state or 
federal agency or political subdivision, or the lease, sale, or d sposal of 
coal deposits suitable for mining may be made to a utility owned and 
operated by a government agency or nonprofit cooperative association 
organized to participate under the Federal Rural Electrification Act for 
the purpose of generating electric power and energy or the production 
of process steam, or both, for less than the appraised value as deter­
mined by the director and approved by the commissioner to be fair and 
proper and in the best interests of the public, with due consideration 
given to the nature of the public services or function rendered by the 
agency, subdivision, or utility making application, and of the terms of 
the grant under which the land was acquired by the state.

Subsection (a) as it currently exists provides that state land may be sold, leased, or 
disposed for less than the appraised value to: ( 1) "a state or federal agency or 
political subdivision" including a municipality; or (2 ) "a utility owned or operated by
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a government agency or nonprofit cooperative association." A sale, lease, or disposal 
under this subsection can occur when it is:

approved by the commissioner to be fair and proper and in the best 
interests of the public, with due consideration given to the nature of 
the public services or function rendered by the agency, subdivision, or 
utility.

This interpretation is consistent with the development of the subsection since its 
original enactment in 1959. In 1959, AS 38.05.810(a) was enacted as chapter 169, § 
4 of SLA 1959 (copy attached). That section provided that:

the lease, sale, or other disposal of any Alaska lands or resources may 
be made to any Alaska or Federal agency or political subdivision for 
less than the appraised value. . . .

That section was amended by chapter 137, § 1, SLA 1962 (copy attached), to include 
the lease, sale, or other disposal of coal lands to a utility operated by a government 
agency or a nonprofit cooperative association. The lease, sale, or other disposal of 
state land to a state or federal agency or a political subdivision of the state for less 
than the appraised value was not affected by the 1962 amendment. Other than for 
codification and a numbering change, AS 38.05.810(a) has remained virtually 
unchanged to date.
An interpretation that the language of AS 38.05.810(a) pertaining to the lease, sale, 
or other disposal of state land for less than the appraised value only applies to the 
lease, sale, or other disposal of coal lands to a utility is untenable. The statute does 
not limit itself to such an interpretation and to reach such a conclusion one must 
assume that the comma after "political subdivision" should be read as a period. Such 
a conclusion is not consistent with the rules of statutory construction or with the 
statutory history of the act.
GPL:pl
91-204.plm



232 LAWS OF ALASKA, 1959 (Ch. 169 Ch-

a s he. w ith  the consent of the Com m is­
sioner, determ ines w il l best se rve  the 
in te re sts o f A la ska . No contract re spect­
in g  the sa le , lease , or o ther d isp o sa l o f 
a v a ilab le  land s o r any  in te re st there in , 
sh a ll be le g a lly  b ind ing on A la sk a  un til 
the C om m issioner h a s 'fo rm a lly  recorded 
h is  consent to any  contract; provided, 
however, i f  the app ra ised  va lu e  is  not 
g re a te r  than  $10,000.00 in  the case  of the 
sa le  of a n y  land  or an  in te re st there in , 
or 31,000.00 in the case  o f the ren ta l of 
any  land  or in te re st there in , the D irecto r 
m ay approve and is su e  such con tracts 
w ithou t the consent or approva l of the 
Com m issioner being n ece ssa ry . Nor sh a ll 
th is  subsection  app ly  to other exceptions 
se t fo rth  in  th is  Act.

(1 5 ) The D irecto r m ay  delegate any  
of the ad m in istra t iv e  duties, fu n c tio n s or 
pow ers im posed upon h im  to an y  re ­
spon sib le  em ployee w ith in  the D iv is ion .

Sec. 6. D irecto r S h a ll Be Bonded. P r io r  
to en te r in g  upon the perfo rm ance of h is  
duties, the D irecto r sh a ll execute a cor­
porate su re ty  bond to A la sk a  in the sum  
of $150,000.00 conditioned am ong other 
th in g s upon the fa ith fu l perform ance of 
h is  du tie s under th is Act and upon the 
prom pt and fa ith fu l accoun ting  of a l l  
m onies collected by h im  or h is  deputies, 
a s s is ta n ts , em ployees o r agen ts. The 
sa id  bond, together w ith  any  add itional 
cond itions or lim ita t io n s a s  m ay be deem ­
ed necessary , sh a ll be approved by the 
Attorney G eneral and f ile d  in the o ffice  
o f the Governor. The p rem ium  upon 
sa id  bond sh a ll be p ayab le  from  such  
m onies a s  m ay be appropriated  fo r opera­
tion of the D iv ision .

Article III 

General

Section 1. C la ss if ic a t io n . The D irecto r 
sh a ll m ake  a p re lim in a ry  c la ss if ic a t io n  
fo r su r fa c e  u se of a l l land s in  a re a s 
w here he deem s it n ece ssa ry  and proper 
fo r fu tu re  developm ent. Such c la s s if ic a ­
tion. together w ith  a land  u se p lan , sh a ll 
be tran sm itted  to the C om m issioner fo r 
h is  approval, m od ification or re jection . 
N oth ing here in  sh a ll prevent r e c la s s if i ­
cation of any  land s w here  the public 
in te re st w a r ra n ts  such  action, no r pre­
clude m u ltip le  purpose u se of a ll land s 
w henever the d iffe ren t u se s a re  com­

patib le. No A laska  land, w ater, or land 
and w a te r  a rea  sh a ll, except by act of 
the S ta te  L e g is la tu re , be (1 )  w ithdrawn 
from  settlem ent, location, sa le  or en try ;.
(2 ) re served  fo r sp ec ia l u se; or (3 )  r e  ­
stricted  from  operation o f the m in ing 
and m inera l le a s in g  p rov ision s o f t h i s ' 
Act, i f  the area  invo lved  in  such w ith -: 
d raw a l, re se rva tion , or re str ic tion  ex-, 
ceeds in  the agg re g a te  640 acres.

Sec. 2. R ev iew . Excep t fo r land  d is­
posed of under the p rov ision s of Sections 
4, 5 and 6 o f th is  A rticle, no land w ith in 
or ad jacen t to an incorporated m uni­
c ip a lity  o r o ther o rgan ized  community 
m ay be so ld  or leased , or a  renew al lease 
issued , u n t il the proposed use of the land 
h a s been stud ied  and rev iew ed jo in tly  by 
the D irecto r and local authorized  plan­
n in g  agenc ie s.

Sec. 3. Notice and A ppra isa l. No 
land s sh a ll be so ld  or leased, or a re­
new al le a se  issued , w ithou t public notice 
a s  provided hereafter, u n le ss the same, 
except in the case of an oil or g a s  or 
m inera l lease , h a s be appra ised  w ith in 
n inety d ay s prio r to the date fixed  for 
the sa le  o r le a s in g , provided that when 
land s have been offered a t public sale 
but were not sold and a re  ava ilab le  at 
p rivate  sa le , no re ap p ra isa l is  required 
un le ss the D irecto r deem s that a change 
in va lue  of the land s m ay have occurred. 
No such lan d s sh a ll be so ld or leased for 
le ss than the approved, appra ised  m arket 
va lue, except a s  provided in  Sections 4 
and 5 of th is  A rticle.

^ S e e .  4. P u b lic  Use. The lease , sa le , or 
other d ispo sa l of any  A la sk a  lands or 
resources m ay  be m ade to any A laska 
or F edera l agency  or po litica l subd ivision 
fo r le ss th an  the appraised*value, a s may 
be determ ined by the D irector and ap­
proved by the Com m issioner, to be fa ir  
and proper and in  the best in te re sts of 
the public, w ith  due consideration being 
g iven  to the natu re  of the public serv ices 
or function rendered by the sa id  agency , 
or subd iv is ion  m ak in g  app lication there­
for, and of the term s of the g ran t under 
which the land  w a s acqu ired  by A laska.

SUl'. d~~ Occupied T ide L an d s and Sub­
m erged L and s.

(1 ) It is  the policy of the State to 
a llow  preference r ig h ts  a s  hereinafter , 
defined fo r the acqu isition  of tide lands
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286 LAW S OF ALASKA, 1962 (Ch. 137

the division o£ agricu lture , Departm ent of 
N atural Resources;

(2 ) “board" m eans the m 'lk  control 
advisory board;

(3 ) "h and le r" m eans a person or firm  
engaged in se lling , m arketing, or d istribut­
ing m ilk  to persons other than the u ltim ate 
consumer, and includes producers who per­
form these functions;

(4 ) "producer” m eans any person or 
firm  in this state who produces or causes 
to be produced m ilk  for m arket.

Sec. 9. This Act pertains only to fresh

whole m ilk  and sh a ll not mean any of the 
by-products of fresh whole m ilk .

Sec. 10. Unauthorized Actions. No ac ­
tion is  authorized by th is Act which is  
intended to or which does f ix  p rices a t an 
a r t if ic a lly  high leve l, or which p laces an 
undue burden upon in terstate commerce.

Sec. 11. Penaltie s. Any person who 
v io lates any provision of th is Act or any 
order made pursuant to th is Act is  gu ilty  
of a m isdemeanor and, upon conviction, is  
punishable by a fine of not le s s  than $100 
nor more than $2,000.

Approved April 18, 1962

C H A P T E R  137

AN ACT

Relating to the A la ska  Lands Act; and provid ing for an effective date.

Bo it  enacted by the Leg isla tu re of the 
State of A laska:

Section 1. Art. I l l ,  Sec. 4, Ch. 169, SLA
1959, a s amended by Sec. 1, Ch. 155, SLA
1960, is amended to r e a d :

Sec. 4. Pub lic and Cbarhable Use. (a ) 
The lease, sa le , o r other d isposal of any 
A laska lands or resources m ay be m ade 
to any A laska or federal agency or poli­
tica l subdivision, or the lease , sa le , or 
other disposal of coal deposits su itab le  
for m ining m ay be made to any u tility  
owned and operated by a government 
agency or nonprofit cooperative a sso c ia ­
tion organized to participate unde: the 
Federa l R u ra l E lectrification  Act for the 
purpose of generating electric power and 
energy or the production of process 
steam , or both, for le ss than the ap­
pra ised  value a s  m ay be determ ined by 
the director and approved by the com­
m issioner to be fa ir  and proper and in 
the best interests of the public, w ith due 
consideration being given to the nature 
of the public se rv ice s or function 
rendered by the sa id  agency, subd iv i­
sion, or u tility m ak ing  application there­
for. and of the te rm s of the gran t under 
which the land w a s acquired by A laska.

(b ) Notwithstanding the provisions of 
Secs, 1. 5, and 6, Art. V, Ch. 169, SLA 
1959, and Sec. 2, Art. V, Ch. 169, a s

(S .B . 217)

amended by Sec. 1, Ch. 74, SLA 1961., the 
director upon application filed by an 
app licant eligib le under th is subsection 
m ay, by negotiation and ""ithout public 
auction in the m anner prescribed in th is 
subsection, lease any land s of the state 
for a term not in excess of 55 years. 
Before leasing , the director sh a ll prepare 
a  land use plan and a land c lassification  
to in sure that the proposed use is com­
patib le w ith a rea  utilization. Before the 
land m ay be leased under th is subsec­
tion, it must be shown to the satisfaction  
of the director that the land  is to be used 
for an established or defin ite ly proposed 
project, and that the e lig ib le  applicant, 
a s  hereinafter described, h as the finan­
c ia l ab ility  to ca rry  out the project. The 
com m issioner m ay estab lish  lim itations 
on the acreage which m ay be leased 
pursuant to th is subsection to any ap­
p licant.

(1 ) E lig ib le  app licants under th is sub­
section sha ll be lim ited to nonprofit cor­
porations, associations, clubs, or socie­
tie s organized and operated exc lu sive ly  
for charitable, re lig ious, sc ientific , or 
educational purposes, or for the promo­
tion of social w elfare , if the project for 
which the land is  desired conforms to 
those objectives. In  eve ty  case the ap­
p licant sha ll subm it evidence that it is  
exempt from paym ent of federa l income 
tax.



FISCAL NOTE

S T A T E  O F  A L A S K A  b il l  n o . SB14S

1991 L E G IS L A T IV E  S E S S IO N

Revision Date^ 
Title: State land as cemetaries and

Department Affected: DEC
BRU: Environmental Quality

hazardous facilities
Sponsor:
Requestor:

Senator Curt Menard Component: EQ Projects
Senator Curt Menard

COMPONENT SERIAL NO.

EXPENDITURES/REVENUES:__________(Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS.CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

Estimate of current year impact: NONE___________
ANALYSIS: (Attach a separate page if necessary.)

Prepared by: Janice Adair  Phone : 465-2600
Division: Commissioner's Office ^  Date:

Approved by Commissioner:
Agency: Dept, of Environmental Conservation________________  Date: 1 /  •

Distribution (by preparcr):Lcgislativc Finance, Legislative Sponsor, Requestor. OMB, & Impacted Agcncy(ics).

Rev. 10/90 Page of



WALTER J. HICKEL, G O V E R N O R

ItEl’AH&TMENT OF NATIJIIAL RIKSOIJKCtiS 4 0 0  WIIJjOUGltBY AVENUE 
JUNEAU, ALASKA 09801 -1 706  
PHONE: (9071 465 -2400  
FACSIMILE: (907) 586 -2754M a r c h  22, 1 9 9 1 OFFICE OF THE COMMISSIONER

T h e  H o n o r a b l e  L l o y d  J o n e s ,  C h a i r  
S e n a t e  R e s o u r c e s  C o m m i t t e e  
P . O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  S e n a t o r  J o n e s :

S u b j e c t : S B  145, w h i c h  a l l o w s  t h e  s t a t e  t o  s e l l  o r  d i s p o s e  o f  s t a t e
la n d ,  f o r  l e s s  t h a n  t h e  a p p r a i s e d  v a l u e ,  t o  a n o n p r o f i t  c o r p o r a t i o n  
o r  a s s o c i a t i o n  o r g a n i z e d  t o  m a n a g e  a c e m e t e r y  o r  s o l i d  o r  h a z a r d o u s  
w a s t e  f a c i l i t y .

P o s i t i o n : T h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  s u p p o r t s  t h e  p o r t i o n s
o f  t h i s  b i l l  r e l a t i n g  t o  t h e  s a l e  o f  s t a t e  l a n d  f o r  a c e m e t e r y  o r  
s o l i d  w a s t e  f a c i l i t y ,  b u t  b e l i e v e s  d i s p o s a l s  f o r  h a z a r d o u s  w a s t e  
f a c i l i t i e s  s h o u l d  b e  m o r e  c a r e f u l l y  e x a m i n e d  a n d  t r e a t e d  as a 
s e p a r a t e  i s s u e .

B a c k g r o u n d : A t  t h i s  t i m e ,  t h e  d e p a r t m e n t  c a n  l e a s e  b u t  n o t  s e l l
l a n d  t o  m u n i c i p a l i t i e s  o r  n o n - p r o f i t  o r g a n i z a t i o n s  f o r  p u b l i c  o r  
c h a r i t a b l e  p u r p o s e s  a t  l e s s  t h a n  f a i r  m a r k e t  v a l u e .  W e  w o u l d ,  
h o w e v e r ,  p r e f e r  t o  s e l l  r a t h e r  t h a n  l e a s e  l a n d  f o r  a c e m e t e r y  o r  
s o l i d  w a s t e  f a c i l i t y  b e c a u s e  o f  t h e  a s s o c i a t e d  l o n g  t e r m  l i a b i l i t y  
p r o b l e m s .  B e c a u s e  o f  t h e  b r o a d  p o l i c y  i s s u e s  r e l a t e d  t o  h a z a r d o u s  
w a s t e  f a c i l i t i e s ,  a n d  b e c a u s e  t h e  s t a t e  r e t a i n s  t h e  s u b s u r f a c e  
e s t a t e  f o r  l a n d  i t  s e l l s ,  h a z a r d o u s  w a s t e  f a c i l i t y  d i s p o s a l s  s h o u l d  
b e  c o n s i d e r e d  s e p a r a t e l y .

E x a m p l e s  o f  l o c a l  n e e d s  f o r  c e m e t e r y  o r  s o l i d  w a s t e  s i t e s :

T h e  T r a p p e r  C r e e k  C o m m u n i t y  S e r v i c e s  O r g a n i z a t i o n  h a s  r e q u e s t e d  
s t a t e  l a n d  f o r  a  l o c a l  c e m e t e r y .  T h i s  b i l l  w o u l d  a l l o w  t h e  
o r g a n i z a t i o n  t o  p u r c h a s e  s t a t e  l a n d ,  at l e s s  t h a n  f a i r  m a r k e t  v a l u e ,  
f o r  t h e  c e m e t e r y .

T h e  T o l s o n a  a n d  N e l c h i n a  c o m m u n i t y  c o u n c i l s  h a v e  f o r m e d  t o  p r o v i d e  
f i r e  p r o t e c t i o n  a n d  o p e r a t e  s o l i d  w a s t e  d i s p o s a l  f a c i l i t i e s .  T h e  
c o u n c i l s  h a v e  i d e n t i f i e d  l o c a l  s i t e s  f o r  t h e  f a c i l i t i e s  a n d  a r e  
w i l l i n g  t o  o p e r a t e  t h e m .  W e  a r e  r e l u c t a n t  t o  l e a s e  l a n d  f o r  t h e  
f a c i l i t i e s  b e c a u s e  o f  t h e  l i a b i l i t y  p r o b l e m ,  a n d  t h e  c o m m u n i t i e s  
c a n n o t  a f f o r d  t o  p a y  f a i r  m a r k e t  v a l u e  t o  p u r c h a s e  t h e  land.

R e c o m m e n d a t i o n : D e l e t e  r e f e r e n c e s  to h a z a r d o u s  w a s t e  f a c i l i t i e s
f r o m  t h i s  b i l l .
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cc: C o m m i t t e e  M e m b e r s
S e n a t o r  M e n a r d
B r u c e  K e n d a l l ,  L e g i s l a t i v e  L i a i s o n ,  O f f i c e  o f  t h e  G o v e r n o r  
J o h n  S a n d o r ,  C o m m i s s i o n e r ,  D e p a r t m e n t  o f  E n v i r o n m e n t a l  
C o n s e r v a t i o n
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FISCAL NOTE

STATE OF ALASKA 
1991 LEGISLATIVE SESSION BILL NO. SB 145

Revision Date: 
Tide:

22-Mar-91
Disposal of state land

Sponsor: Senator Menard
Requestor: Senate Resources

Natural ResourcesDepartment Affected:
BRU: Land & Water Management
Components: Land & Water Management

COMPONENT SERIAL NO. 431

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

0.0 0.0 0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of Current year impact: 
ANALYSIS:

None
(Attach a separate page if necessary)

Prepared by: Gpj-y Gustafson Phone: 762-2692
Division: Land & Water Management Date: 22-Mar-91

Approved by Commissioner: Toroid Heinze C \^/!^ Date: 22-Mar-91
Agency: Department of Natural Resources

Distribution (by preparer) : Legislative Finance, legislative Sponsor, Requestor, OMB,
& Impacted Agency(ics).
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