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T B T  B I L L

T B T  i s  a n  i n g r e d i e n t  w i d e l y  u s e d  i n  m a r i n e  p a i n t s  t o  p r e v e n t  t h e  g r o w t h  o f  

b a r n a c l e s  a n d  a l g a e  o n  b o a t  h u l l s .  I t  I s  a l s o  a  h i g h l y  t o x i c  p e s t i c i d e  t h a t  

h a s  c a u s e d  d e a t h  a n d  d e f o r m i t i e s  i n  m a r i n e  l i f e .  I n  1 9 8 7  t h e  l e g i s l a t u r e  

p a s s e d  a  b i l l  a n d  j o i n e d  o t h e r  w e s t  c o a s t  s t a t e s  i n  s h a r p l y  r e d u c i n g  t h e  

a m o u n t  o f  T B T  i n  p a i n t  t h a t  c a n  b e  s o l d  i n  A l a s k a .

U n f o r t u n a t e l y ,  t h e  t e s t i n g  s t a n d a r d  f o r  T B T  w h i c h  " t r i p s "  t h e  b a n  o n  i t ' s  

s a l e  i s  j u s t  o n e  m i c r o g r a m  p e r  c e n t i m e t e r  p e r  d a y  l o w e r  t h a n  t h e  t h r e s h o l d  

t h a t  h a s  s i n c e  b e e n  e s t a b l i s h e d  b y  t h e  E P A  a n d  a l l  o t h e r  w e s t e r n  s t a t e s .  A s  

a  r e s u l t ,  m a n y  m a r i n e  p a i n t s  w h i c h  m e e t  t h e  f e d e r a l  r e q u i r e m e n t  a r e  n o t  

a l l o w e d  t o  b e  s o l d  i n  A l a s k a .  F i s h e r m a n  a n d  o t h e r  b o a t  o w n e r s  a r e  s i m p l y  

b u y i n g  t h e i r  p a i n t  o u t  o f  s t a t e  a n d  u s i n g  t h e m  " i l l e g a l l y "  h e r e .  S t o r e s  

t h a t  s e l l  m a r i n e  p a i n t  i n  A l a s k a  a r e  b e i n g  p e n a l i z e d  b e c a u s e  o f  t h e  

p r o h i b i t i o n  o n  s a l e  o f  p a i n t s  t h a t  d o n ' t  m e e t  t h e  l o w e r  ( A l a s k a )  t h r e s h o l d .  

T h e  n e w  b i l l  w o u l d  s o l v e  t h e  p r o b l e m  b y  c h a n g i n g  t h e  l e v e l  t o  b e  t h e  s a m e  a s  

f e d e r a l  s t a n d a r d s .

S e v e r a l  o r g a n i z a t i o n s  t n a t  l o b b i e d  s t r e n u o u s l y  f o r  t h e  l o w e r  s t a n d a r d s  i n  

1 9 8 7 ,  i n c l u d i n g  t h e  P a c i f i c  F i s h e r i e s  L e g i s l a t i v e  T a s k  F o r c e ,  s u p p o r t  

m a t c h i n g  t h e  s t a t e ' s  s t a n d a r d s  w i t h  t h e  n e w  f e d e r a l  l e v e l .  C a l i f o r n i a  

O r e g o n  a n d  W a s h i n g t o n  h a v e  a l l  c r a f t e d  t h e i r  l a w s  t o  m e e t  t h e  n e w  E P A  

s t a n d a r d s .  T h e  T a s k  F o r c e  s a y s  t h e  n e w  s t a n d a r d  s t i l l  e f f e c t i v e l y  c u r b s  t h e  

t h r e a t  t o  m a r i n e  l i f e ,  w h i l e  a l l o w i n g  c o m m e r c e  t o  c o n t i n u e  w i t h o u t  u n d o  

r e s t r a i n t .

T h a n k  y o u  f o r  y o u r  p r o m p t  c o n s i d e r a t i o n .

D i s t r i c t  4 D  —  J u n e a u  
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Whatever may be the outer boundaries 
of conduct prohibited by this section as 
defined by AS 46.03.900(19), it is beyond 
dispute thn* the emptying of a lagoon of 
raw sewage into c stream running 
through residential areas comes within 
the definition of the term "pollution." 
Stock v. State. Sup. Ct, Op. No. 1076 (File 
No. 2007), 526 P.2d 3 (1974).

Definitional language of AS 
10.03.900(19) incorporated  in this sec­
tion. — See Stock v. State, Sup. Ct. Op 
No. 1076 «File No. 2007), 526 P.2d 3 
(1974).

Foreseeability requirem ent im­
posed. — By use of tiie word "potentially" 
in AS 46.03.900(19) in prohibiting poten­
tially hnrmful alterations of water, this 
chapter prohibits acts which a reasonable 
person would foresee as creating a sub­
stantial risk of making water actually in­
jurious to the statutorily protected inter­
ests, Stock v. State, Sup. Ct. Op. No. 1076 
(File No. 2007), 526 P.2d 3 (1974).

In "potentiality" cases, the state must 
hereafter prove 'ha t the threatened injury 
was foreseeable to a reasonable man in 
the position of the defendant a t the time of 
the act or omission. Stock v. State, Sup. 
Ct. Op. No. 1076 (File No. 2007), 526 P.2d 
3 (1974).

T he foreseeability requirem ent is no  
m ore th an  a narrow ing construction . 
The supreme court imposes it only to give 
this chapter definite enough standards to 
survive on its face and in future cases. 
Stock v. State, Sup. Ct. Op. No. 1076 (File 
No. 2007). 526 P.2d 3 (1974).

Effect of foreseeability  requirem ent. 
— A foreseeability requirement assures

that fair notice is given to the defendant 
that his conduct ta within the ambit of the 
statute. Such an element added to the def­
inition of thd 'offense, also criminalizes 
only that conduct which is ssnom  enough 
to warrant enforcement and conviction, 
lhu9 discouraging discrimins'ory enforce­
ment. Stock v. State, Sup. Ct. Op. No. 
1076 (File No. 2007), 526 P.2d 3 11974).

Application of foreseeability re­
quirem ent is prospective. — The su­
preme court could not find plain error in 
the district court's failure to anticipate 
and appl/  to defendant the narrowing con­
traction of AS 46.03.900(19) and this sec- 

to n  which it ordered for future cases. 
S to'k v. State, Sup. Ct. Op. No. 1076 (File 
No. 2007). 526 P.2d 3 (1974).

This section m akes pollution a crim e 
w ithout m ention of any adatin istrative 
order. Stock v. State, Sup. Ct. Op. No. 
1076 (File No. 2007), 526 P.2d 3 (1974).

This section and  A9 40.03.760 con­
tem plate d irec t prosecution of pollution 
violations. Stock v. State. Sup. Ct. Op. No. 
1076 (File No. 2007). 526 P.2d 3 (1974).

The authorization fur direct criminal 
prosecution is particularly clear since it 
constitutes an amendment of forcer law. 
Stock v. State, Sup. Ct. Op. No. 1076 (File 
No. 2007), 526 P.2d 5 (1974).

The departm en t w as not required  to 
exhaust the com pliance-order proce­
d u re  before instituting prosecution for 
pollution. Stock v. State, Sup. Ct. Op. No. 
1076 (File No. 2007), 526 P.2d 3 (1974).

Form er s ta tu tes created  no crim e af 
pollution. — See Stock v. State. Sup. Ct. 
Op. No. 1076 (File No. 2007), 526 P.2d 3 
(1974).

Sec. 4fv.03.715. S a le  a n d  use  o f  TB T-based an tifo u lin g  p a in t,
(a) Excapt as otherwise provided in this section, a  person may not sell 
or use TBT-based m arine antifouling paint or coating in the state , nor 
may a person sell, rent, or lease in the state, or import into the state, 
or use in s ta te  water, a vessel, fishing gear, or other item intended to 
be partia lly  or completely submerged in water, if  the vessel, gear, or 
item  has been painted or treated  w ith TBT-based m arine antifouling 
pain t or coating.

(b) TBT-based m arine antifouling paint or coating need not be re­
moved from fishing gear, or from a  vessel or other i te n  th a t was 
painted  or treated  before December 1, 1987, but the vessel, gear, or 
item m ay not oe repainted or retreated  with TBT-based marine 
antifouling pain t or coating. Fish culture or capture nets treated  with 
TBT-bssed m arine antifouling coating before December 1, 1987, may 
not bs used in state w ater on or after December 1, 1992.



§ 46.03.720 A l a s k a  S t a t u t e s § 46.03.720

(c) Notw ithstanding other provisions of this section, slow-leaching 
TBT-based m arine antifouling paint may be imported into and sold in 
the state. A slow-leaching TBT-based m arine antifouling pain t may 
be applied in the state  only to alum inum  vessel hulls and lower out­
board drive units. Aluminum vessel hulls and lower outboard drive 
units to which a slow-leaching TBT-based m arine antifouling paint 
has been applied may be imported'-mto and sold, rented, leased, or 
used in the state.

(d) This section does not apply to
(1) a vessel of the United S tates government;
(2) a foreign vessel in state w ater fewer than  90 consecutive days;

or
(3) a vessel of 4,000 gross tons or more.
le) In this section

’(1) "slow-leaching TBT-based m arine antifouling paint" m eans a 
TBT-based m arine antifouling paint, but not a  coating or o ther trea t­
ment, th a t has a m easured release rate  equal to or less than 3.0 micro- 
gram s per square centim eter per day a t steady state  conditions deter­
mined under the U.S. Environm ental Protection Agency testing proce­
dure, as outlined in the agency’s call-in notice of Ju ly  29, 1986, on 
tribu ty ltin  in antifouling paints under 7 U.S.C. 136 — 136y (the Fed­
eral Insecticide, Fungicide, and Rodenticide Act);

— (2) "TBT-based m arine antifouling pain t or coating” means a paint, 
coating, or trea tm ent th a t contains tributyltin , or a triorganotin  com­
pound used as a substitu te for tribu ty ltin , and th a t is intended to 
control fouling organisms in a fresh w ater or m arine environm ent;

(3) "vessel" m eans watercraft used or capable of being used as a 
means of transportation on water, including

(A) aircraft equipped to land on water; and
(B) barges. (§ 2 ch 67 SLA 1987)

Cross references. —  For provisions December I, 1987, seo 5 3, ch. 67, SLA 
applicable to the importation of TBT- 1987 in the Temporary and Special Acta, 
based paint after June 13, 1987, and until

Sec. 46.03.720. C o n s tru c tio n  a n d  o p e ra tio n  o f c e rta in  fac ili­
ties p ro h ib ite d , (a) A person may not construct, extend, install or 
operate a sewerage system or trea tm en t works, or any p a rt of a  sewer­
age system  or treatm ent works, un til p lans for it are  subm itted to the 
departm ent for review and the departm ent approves them  in w riting 
and issues a w ritten permit.

(b) A person may riot construct, extend, install or operate a public 
water supply system, or any part of a public w ater supply system, 
until p lans for it are subm itted to the departm ent for review and the 
departm ent approves them in writing.

(c) The departm ent may waive the requirem ent! of this section. 
(5 3 ch 120 SLA 1971; am § 7 ch 220 SLA 1976)
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M E M O R A N D U M  s ta te  o f  a l a s k a

D i r e c t o r

I h a v e  r e v i e w e d  t h e  p r o p o s e d  c h a n g e  t o  t h e  d e f i n i t i o n  o f  " s l o w -  

l e a c h i n g  T B T - b a s e d  m a r i n e  a n t i f o u l i n g  p a i n t . "  C h a n g i n g  t h e  

d e f i n i t i o n  t o  a l l o w  a  r e l e a s e  r a t e  o f  4 . 0  m i c r o g r a m s  p e r  s q u a r e  

c e n t i m e t e r  p e r  d a y ,  w i l l  m a k e  t h e  s t a t e  d e f i n i t i o n  c o n s i s t e n t  

w i t h  t h a t  o f  t h e  f e d e r a l  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  ( E P A ) . 

C o n s i s t e n c y  w i t h  f e d e r a l  l a w  w i l l  s i m p l i f y  e n f o r c e m e n t  o f  s t a t e  
l a w  a n d  r e d u c e  t h e  n u m b e r  o f  p o t e n t i a l  v i o l a t o r s .

C h a n g i n g  t h e  d e f i n i t i o n  t o  t h e  n a t i o n a l  s t a n d a r d  w i l l  a l s o  h a v e  

tl e e f f e c t  o f  m a k i n g  m o r e  T B T - b a s e d  p a i n t s  a v a i l a b l e  t o  A l a s k a n  
v e n d o r s .

F o r  y o u r  i n f o r m a t i o n ,  I a m  a l s o  a t t a c h i n g  a  c u r r e n t  E P A  l i s t  o f  

T B T - b a s e d  a n t i f o u l i n g  p a i n t s  w i t h  t h e i r  r e l e a s e  r a t e s .

DEPARTMENT OF ENVIRONMENTAL CONSERVATION
Division of E n v i r o n m e n t a l  Health

T O :  K a t e  T e s a r

L e g i s l a t i v e  A s s i s t a n t
D A T E :  M a r c h  19, 1 9 9 0

P H O N E :  4 6 5 - 2 6 0 9

F R O M :  D o u g l a s  D o n e g a l S U B J E C T :  T B T  L a w

A t t a c h m e n t
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

V  WASHINGTON, DC 204«0

T B T  . W H P O U L A O T S  PAINTS 

C ertified Under QA P C A  1988 

As of 2/1/90

OPRCCOF

ptsrooea awo
T O O C  3 U 8 S T A M C X I

O O M P A N Y

1. Hempel

2. DeVoe

3. Sigma Coatings

E P A  REGISTRATION 

N U M B E R

10250-14*

39492-39**

11350-9**

4. International Paint 2693-127**

5. C h u g o k u  Marine Paints 48302-1**

6. C h u goku Marine Paints 48302-6**

PRODUCT NAME

Antifouling Nautic 

7680-1212-Gray

Navicote 2000 Red 

Antifouling Paint 

M D  4540

7293 Pilot: LL 

Antifouling

Intersmoocn HiSol 

3 PC AF Plum B FA 254

A F  Seaflo Z-100

A F  Seaflo Z-100LE

AVERAGE RELEASE 

RATE ug/cm^/day

3.58

0.0

1.09

3.78

4.0

3.1

7. Sigma Coating 11350-25** Sigmaplane 7284 HiBui Id 2.68 

Antifouling Red Brown

8. Ameron Coatings 8120-48** Amercoat 698 HS 

Antifouling Red 3.17

9. Ameron Coatings 8120-49** Amercoat 635 

Antifouling White
3.93

10. M  & T  Chemicals 5204-68** Poly-Flo 2018 3.58

11. Nautical Coatings 44891-6** Sea Hawk

Biocop 1230 Blue

3.28
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TBT ANTIFOULANTS PAINTS 

Certified Under QA P C A  1988 

As of 2/1/90

C O M P A N Y

EPA REGISTRATION 

NUMBER PRODUCT NAME
AV E RAGE RELEASE

12. M  & T  Chemicals, Inc. 5204-IG* Poly-Flo 4024 3.96

13. M  & T  Chemicals, Inc. 5204-64* Poly-Flo 201-A White 3.07

14. Int. Nat. Paint 2693-115** Interlux Micron 33 2.11

15. Int. Nat. Paint 2693-123** Interswift Copolymer 

A / P  Red B KA 007
2.78

16. Hempel Coatings 10250-40** H e m p e l’s Antifouling 

Combic 7699-5111 Red
0.80

17. ITO-Ehiladelphia Resins 55363-5* Classic Yacht Clear 2.22

18. U V - P h i l a d e l p h i a Resins 55363-6* Classic Yacht AF 

Coating Aersol
3.04

19. Pro-Line Paint 40238-9** Antifouling Paint 1077 3.65

20. Rule Industries, Inc. 7995-32** KL990 Komposition Blue 0.27

21. Rule Industries, Inc. 7995-35** U.S.M.C. 0.41

22. Rule Industries, Inc. 7995-36** KL990 Graph-Cqp 0.39

23. Rule Industries, Inc. 7995-38** KL990 Graph-Cop 1.77

24. Rule Industries, Inc. 7995-39** KL990 Graph-Cote 0.88

25. Rule Industries, Inc. 7995-41** KL990 KOnposition Brown 0.26

26. Rule Industries, Inc. 7995-43** KL990 Super Epoxycop Red 1.11

27. Rule Industries, Inc. 7995-46** 574 Super Sea Jacket 0.37

28. Rule Industries, Inc. 7995-47** KL990 Super Expoxycop Blue 0.44

* T B T  O n l y

** T B T  a n d  C u p r o u s  O x i d e



PUBLIC OPIMIOM MF.5SAGE

DEAR: REPRESENTATIVE UI.MEP

NAME: CYNTHIA I LOR 
T IT L E :  PETERSBURG SH IPW R IGHTS '3  

A PPRE53 : BOS! 9
C I T Y :  PETERSBURG Z I P :  9 9 0 3 3

PHONE: 7 7 2 - 9 5 0 0  
P I L L  NO: (IB A9  ■'
SUBJECT : T B T -B / S E l l  MARINE ANTIFOULING PAINT
IP  SSAGE: AS BUS INESS  MANAGER FOR PETERSBURG S I I I F N R IG I IT 'S  I N C . ,  WE STRONGLY 

" P ” E'jA3SAGE o r  H » 9 9 .  CURRENTLY NO MAINTENANCE PRODUCTS ARE AVAILABLE I I !  THE 
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F ed era l R eg iste r /  V ol. 53. No. 192 /  T u esd a y . O c to b e r 4. 1988 /  N otices

^ m is s io n s  are currently deficient. 
Many submissions did not include raw  
data (Instrument readings), adequate 
information on instrument calibration, 
or sufficient data on blanks and 
controls. The descriptions of leaching 
and analytical methodologies were 
incomplete. Information needed to 
dem onstrate that proper environm ental 
controls (pH. temperature, and salinity) 
were m aintained were not included in 
most submissions. In some cases, 
samples were stored beyond the period 
specified by the ASTM/EPA method; 
however, storage stability data were not 
submitted.

At this time no release rate studies 
have been validated. Registrants were 
informed in an  Agency letter dated  
August 12,1988, that additional d a ta / 
information were required to be 
submitted before any decisions 
regarding specific release rates can be 
made.

In addition to the above deficiencies, 
m any of the subm itted studies did not 
adhere to  the ASTM/EPA method 
specification that the TBT concentration 
in the measuring tank not exceed 50 
ppb. This restriction w as imposed to 
eliminate the possibility of 
autoinhibition of TBT release from the 
pain t film. EPA and the ASTM 
committee suspect that the 50 ppb 
restriction may be too conservative. 
Testing is being initiated a t EPA’s 
Environmental Chemistry Laboratory 
(ECL) in  Bay SL Lcuis, M ississippi, to 
determ ine the true autoinhibitory 
threshold.

A fter the ECL test results are 
available and the registrants respond to 
the above Notice, the Agency will 
reevaluate each study. Lf it is 
determ ined that the measuring tank 
concentration did not exceed the true 
autoinhibitory threshold and if the 
Agency finds that the registrant has 
supplied the additional d a ta / 
inform ation necessary to validate his 
subm ission, the Agency will use the 
study for regulatory purposes.

f R  R e l e a s e  R a te  R e s t r ic t i o n  ^

The proposed restrictions in the 
f Prelimuicry  Determination specified that 
\ no TBT antifouling paint could be sold 

or distributed which exceeds the short­
term cumulative release (cumulative 
release over the first 14 days of the 
ASTM/EPA test) of 168 pg TBT 
(includes tributyltin and triphenyltin)/ 
cm! or an average daily release rate 
(average over weeks 3 through 5) of 4.0 
pg TBT/cm */day. The proposed short- 

/  term cum ulative release restriction was 
/  indexed to the average release rate
/ restriction (3 X the average release rate
I over 14 days).

t"  The short-term cumulative release 
w as intended to re lied  the initlul surge 
of TBT release when a freshly painted 
vessel is first placed in the w ater. It was 

i calculated by summing the time 
I weighted release for each sampling over 

the first 14 days of the test. The time 
I weighted release w as calculated by 
j multiplying the rate of TBT release for a 
I given sampling time by the preceding 

length of time between sampling times. 
The average release rale reflects the 
long-term TBT release pattern that is 
established after the initial surge. It is 
defined as a simple average of the 
release rates m easured over a certain 

, num ber of weeks.
In the Preliminary Determination.

(  release rale values w ere normalized to 
j adjust for varietion betw een testing 

facilities and the average daily release 
rate w as defined as the m ean of 
individual release rates over w eeks 3 
through 5. The Agency received 
numerous comments from TBT 
registrants and the F1FRA Scientific 
A dvisory Panel regarding tLis analysis 
of the release rate  data. M ost 
com m enters felt tha t the proposed 
release rate  restrictions should be 
adjusted to account for the variability of 
the test method but that norm alization 
w as not an  appropriate m eans of 
accounting for variability.

The standard  test paint d a ta  w ere the 
i only data common to all registrants and 
I as such w ere used to evaluate the 

variability o f the ASTM/EPA release 
rate methody A dditional standard  test 
paint data  and  information on testing 
procedures from individual testing 
facilities subm itted afte r the Preliminary 
Determination w as issued, w ere 
included in the A gr-uy 'a analysis of the 
m ethod's variability, it w as not possible 
to establish that variation among testing 
facilities w as attribu tab le to system atic 
error, a s  w as previously assum ed. 
Variation associated w ith testing 
facilities is now  assum ed to represent a 
com ponent of m ethod variance. 
Normalization is not appropria teunder 
these circum stances, and the Agency 
agrees tha t release rate d a ta  should not* 
be normalized. The available data  could 
not be analyzed by  s tandard  s tatistical 
procedures because sam plingjyas 
unbalanced! ^ w id e  variation in the 
num ber of sam ples per laboratory). The 
Agency could only perform a qualitative 
analysis of the m ethod's variability. It 
w as determ ined that most o f  the 
variability w as a ssociated w ith testing 
among different laboratories an cf 
sam plingover time within a given test. 
Variation betw een replicate cylinders 
and between replicate runs w as low by 
comparison.

The A g en ev h asd e termined tha t.due 
to the incomplete naturejof the release 
rate data submissions and the 
uncertainty over autoinhibition, it would 
be fnlTpprbpriate a t this time to try to 
quantify the v.irinhility associated with 
the EPA/ASTM method. The Agency is 
unable to determ inew hether the high 
variance of the results is attributable 
solely to the inherent variablity of the 
method or to possible improper conduct 
of the release rate studies. It would also 
be inappropriate to determ ine a release 
rate restriction which attem pts to 
account for this variability based solely 
on the current data base.

For the present the Agency is keeping 
the Special Review open on the Issue of 
release rates a n d js  deferring to jh e  
interim release fa te restriction (4 pg/

established bv Q A PCA  Products will be 
certified on the basis o f the average 
daily release ra te  calculated from 
validated release rate studies conducted 
according to the current draft ASTM/ 
EPA method. Any new  release rate data 
submission or resubm ission (such as 
those required by the A gency's August
12.1988 letter) w ill be reviewed and a 
determination regarding certification 
reached within 90 days of the Agency's 
receipt of such data.

The average daily release rale will 
now be calculated as  the non­
normalized mean of all release rate 
measurem ents during w eeks 3 through 
10. In the Preliminary Determination the 
average daily release rate w as defined 
as the average of release ra tes measured 
over weeks 3 through 5. However, 
exam ination o f the standard  paint 
release rate data indicated that 
individual release rate  m easurem ents 
made during w eek 6 and  beyond were 
equivalent to those m ade during weeks 3 
through 5. Release ra te  m easurem ents 
beyond 10 weeks m ay be required  for 
paints with atypical patterns of TBT 
release over time. The additional 
measurements included in the 
calculation of the average release rate 
are expected to increase accuracy.

The Agency will consider release rate 
levels egain when additional 
environmental monitoring data are 
available and the release rate  method is 
improved. The Agency has already 
identified certain procedures within the 
method as potential sources of 
variability and has initiated 
experimentation to determ ine how the 
release rate method can be improved. 
This testing is further discussed in Unit 
VII. When the research is completed, the 
Agency may decide to replace the 
current OAPCA release rate restriction



M E M O R A N D U M  s t a t e  o f  a l a s k a
DEPARTMENT OF ENVIRONMENTAL CONSERVATION
Division of E n v i r o n m e n t a l  Health

T O :  K a t e  T e s a r

L e g i s l a t i v e  A s s i s t a n t
D A T E :  M a r c h  19, 1 9 9 0

P H O N E :  4 6 5 - 2 6 0 9

F R O M :  D o u g l a s  D o n e g a l S U B J E C T :  T B T  L a w
D i r e c t o r

I h a v e  r e v i e w e d  t h e  p r o p o s e d  c h a n g e  t o  t h e  d e f i n i t i o n  o f  " s l o w -  

l e a c h i n g  T B T - b a s e d  m a r i n e  a n t i f o u l i n g  p a i n t . "  C h a n g i n g  t h e  

d e f i n i t i o n  t o  a l l o w  a  r e l e a s e  r a t e  o f  4 . 0  m i c r o g r a m s  p e r  s q u a r e  

c e n t i m e t e r  p e r  d a y ,  w i l l  m a k e  t h e  s t a t e  d e f i n i t i o n  c o n s i s t e n t  

w i t h  t h a t  o f  t h e  f e d e r a l  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  ( E P A ) . 

C o n s i s t e n c y  w i t h  f e d e r a l  l a w  w i l l  s i m p l i f y  e n f o r c e m e n t  o f  s t a t e  
l a w  a n d  r e d u c e  t h e  n u m b e r  o f  p o t e n t i a l  v i o l a t o r s .

C h a n g i n g  t h e  d e f i n i t i o n  t o  t h e  n a t i o n a l  s t a n d a r d  w i l l  a l s o  h a v e  

t h e  e f f e c t  o f  m a k i n g  m o r e  T B T - b a s e d  p a i n t s  a v a i l a b l e  t o  A l a s k a n  
v e n d o r s .

F o r  y o u r  i n f o r m a t i o n ,  I a m  a l s o  a t t a c h i n g  a  c u r r e n t  E P A  l i s t  o f  

T B T - b a s e d  a n t i f o u l i n g  p a i n t s  w i t h  t h e i r  r e l e a s e  r a t e s .

A t t a c h m e n t
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UNfTED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, DC 20WO

T O T  ANTIFOULANrS PAINTS 

Certified Under QA P C A  1988 

As of 2/1/90

OFFICE OF

FEsncceiANO 
t c d o c  s u b s t a n c e s

C O M P A N Y

1. Hempel

2. DeVoe

3. Sigma Coatings

E PA REGISTRATION 

N U M B E R

10250-14*

39492-39**

11350-9**

4. International Paint 2693-127**

5. C h u goku Marine Paints 48302-1**

6. Chugoku Marine Paints 48302-6**

P RODUCT NAME

Antifouling Nautic 

7680-1212-Gray

Navicote 2000 Red 

Antifouling Paint 

M D  4540

7293 Pilot LL 

Antifouling

Intersmoocn HiSol 

SPC AF Plum BFA 254

A F  Seaflo Z-100

A F  Seaflo Z-100LE

AVERAGE RELEASE 

RATE ug/cm2/day

3.58

0.0

1.09

3.78

4.0

3.1

7. Sigma Coating 11350-25** Sigmaplane 7284 HiBuiId 2.68 

Antifouling Red Brown

8. A meren Coatings 8120-48** Amercoat 698 HS 

Antifouling Red 3.17

9. Ameron Coatings 8120-49** Amercoat 635 

Antifouling White
3.93

10. M  & T  Qiemical9 5204-68** Poly-Flo 2018 3.58

11. Nautical Coatings 44891-6** Sea Hawk

Biocop 1230 Blue

3.28



T B T  ANTIPOULANTS PAINTS 

C ertified Under QA P C A  1988 

As of 2/1/90

/

E P A  REGISTRATION A V E RAGE RELEASE
C O M P A N Y N UMBER PRODUCT N AM E  RATE ug/cm2/day

12. M  & T  Chemicals, Inc. 5204-IG* Poly-Flo 4024 3.96

13. M  & T  Chemicals, Inc. 5204-64* Poly-Flo 201-A White 3.07

14. Int. Nat. Paint 2693-115** Interlux Micron 33 2.11

15. Int. Nat. Paint 2693-123** Interswift Copolymer 

A / P  B K A  007

2.78

16. Hempel Coatings 10250-40** Hempel's Antifouling 

Ccmbic 7699-5111 Ped
0.80

17. IlW-Ifailadelphia Resins 55363-5* Classic Yacht Clear 2.22

18. I T W - R u l a d e l p h i a Resins 55363-6* Classic Yacht A F  

Coating Aersol
3.04

19. Pro-Line Paint 40238-9** Antifouling Paint 1077 3.65

20. Rule Industries, Inc. 7995-32** KL990 {Composition Blue 0.27

21. Rule Industries, Inc. 7995-35** U.S.M.C. 0.41

22. Rule Industries, Inc. 7995-36** KL990 Graph-Cop 0.39

23. Rule Industries, Inc. 7995-38** KL990 Graph-Cop 1.77

24. Rule Industries, Inc. 7995-39** KL990 Graph-Cote 0.88

25. Rule Industries, Inc. 7995-41** KL990 Kcmposition Brcwn 0.26

26. Rule Industries, Inc. 7995-43** KL990 Super Epoxy c o p  Red 1.11

27. Rule Industries, Inc. 7995-46** 574 Super Sea Jacket 0.37

28. Rule Industries, Inc. 7995-47** KL990 Super Expoxycop Blue 0.44

* T B T  O n l y

* *  T B T  a n d  C u p r o u s  O x i d e
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P e t e r s b u r g  S h i p w r i g h t s ,  I n c .

Drydocking • Construction * Repair 1 0 0 0  N o rd ic  D r i v e  • B o x  3 7 8  
P e te r s b u rg , A la s k a  9 9 8 3 3  
( 9 0 7 )  7 7 2 - 3 5 9 6

February 28, 1991

To all Legislators:

As a service industry concerned with the maintenance of marine vessels, we 

are strongly in favor of passage of HB49. Our customers with aluminum vessels 
have had no form of antifouling protection for their boats sir.ce Alaska passed 
their bill restricting the use of TBT. The growth chat results from lack of 

annual maintenance can cause serious damage in the form of "pitting".

Following a steady stream of customer complaints about the lack of alternatives,
I contacted several of the major marine coating manufacturers about a year ago 
and inquired as to whether or not they were going to ever come up with a product 
that would meet the State of Alaska's TBT leachate rate. They all answered NO, 

that the lowest they would go would be the leachate rate required by Federal law.

The difference between State and Federal laws is very small yet the negative 
impact on owners of aluminum vessels is quite large. Many owners out of 

desperation bought paint in Washington were it was sold legally until just 
recently when it fell under restricted pesticide control.

L e t’s have conformity of law! Please pass HB49.

Sincerely,

Cynthia C. Flora 

Business Manager 
Petersburg Shipwrights, Inc
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U.S. ENVIRONMENTAL PROTECTION AGENCY 
REGION 10 

ALASKA OPERATIONS OFFICE 
3200 HOSPITAL DRIVE, SUITE 101 

JUNEAU, ALASKA 99801
M a r c h  1, 1 9 9 1 .

R E P L Y  T O  

A T T N  O F : A O O

T h e  H o n o r a b l e  F r a n  U l m e r  

H o u s e  o f  R e p r e s e n t a t i v e s  

A l a s k a  S t a t e  L e g i s l a t u r e  

P . O .  B o x  V

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  U l m e r :

W e  h a v e  r e v i e w e d  H B  49, t h e  l e g i s l a t i o n  y o u  h a v e  i n t r o d u c e d  

f o r  a m e n d i n g  t h e  d e f i n i t i o n  o f  s l o w - l e a c h i n g  T B T - b a s e d  m a r i n e  

a n t i f o u l i n g  p a i n t .  W e  a r e  p l e a s e d  t h a t  y o u  h a v e  i n t r o d u c e d  t h i s  

l e g i s l a t i o n  a n d  f i n d  i t  c o m p a t i b l e  w i t h ' E n v i r o n m e n t a l  P r o t e c t i o n  

A g e n c y ' s  (E P A )  t r i b u t y l t i n  (T B T )  l e a c h  o u t  s t a n d a r d / r e l e a s e  r a t e  

o f  4 . 0  m i c r o g r a m s  p e r  s q u a r e  c e n t i m e t e r  p e r  d a y  a t  s t e a d y  s t a t e  

c o n d i t i o n s ,  c i t e d  i n  t h e  f e d e r a l  c a l l - i n  n o t i c e  o f  J u l y  29, 1 9 8 6 .

W e  u n d e r s t a n d  t h e  n e e d  a n d  e n d o r s e  t h i s  l e g i s l a t i o n .  W h e n  

e n a c t e d ,  i t  w i l l  c o r r e c t  t h e  c u r r e n t  d i s c r e p a n c y  o f  t w o  d i f f e r i n g  

y e t  a l l o w a b l e  T B T  r e l e a s e  r a t e s  i n  A l a s k a ,  a n d  a c h i e v e  a  u n i f o r m  

s t a n d a r d  t h a t  f u l l y  m e e t s  f e d e r a l  s t r i n g e n c y  r e q u i r e m e n t s .  S u c h  

l e g i s l a t i o n  f o s t e r s  f l e x i b i l i t y  a n d  g r e a t e r  c o n s i s t e n c y  w i t h  

r e g a r d  t o  c o o p e r a t i v e  s t a t e  a n d  f e d e r a l  r e g u l a t o r y  c o n t r o l  o f  

c o m m e r c i a l l y  a v a i l a b l e  a n d  v i a b l e  m a r i n e  p e s t i c i d e  p r o d u c t s .

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  p r o v i d e  c o m m e n t  o n  t h i s  
i m p o r t a n t  p i e c e  o f  l e g i s l a t i o n .

S i n c e r e l y

S t e v e n  K .  ToroJc, C h i e f  

S t a t e  O p e r a t i o n s  S e c t i o n

ULMLTR.GCB
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Whatever may be the outer boundaries 
of conduct prohibited by this section as 
defined by AS 46.03.900(19), it is beyond 
dispute that the emptying of a lagoon of 
raw sewage into a stream running 
through residential areas comes within 
the definition of the term "pollution." 
Stock v. Slnte, Sup. Ct. Op. No. 1076 (File 
No. 2007), 526 P.2d 3 (1974).

D efinitional language of AS 
46.03.6o0(19) incorporated  in th is sec­
tion. — See Stock v. State, Sup. Ct. Op. 
No. 1076 (File No. 2007), 526 P.2d 3 
(1974).

Foreseeability  •equircm ent im­
posed. — By use of t te word "potentially" 
in AS 46.03.900(19) in prohibiting poten­
tially harmful alterations of water, this 
chapter prohibits acta which a reasonable 
person .vould foresee as creating a sub­
stantial risk of making water actually in- 
junous to the statutorily protected inter­
ests. Stock v. State. Sup. Ct. Op. No. 1076 
(File No. 2007), 526 P.2d 3 (1974).

In "potentiality" cases, the state must 
hereafter prove that the threatened injury 
was foreseeable to a reasonable man in 
the position of the defendant at the time of 
the act or omission. Stock v. State, Sup. 
Ct. Op. No. 1076 (File No. 2007), 526 P.2d 
3 (1974).

The foreseeability  requ irem en t is no 
m ore th a n  a  narrow ing  construction. 
The supreme court imposes it only to give 
this chapter definite enough standards to 
survive on its face and in future cases. 
Stock v. State, Sup. Ct. Op. No. 1076 (File 
No. 2007), 526 P.2d 3 (1974).

Effect of foreseeability  requirem ent. 
— A foreseeability requirement assures

that fair notice is given to the defendant 
that his conduct ib  within the ambit of the 
statute. Such an element added to the def­
inition of the 'offense, also criminalizes 
only that conduct which is serious enough 
to warrant enforcement and conviction, 
thus discouraging discriminatory enforce­
ment. Stock v. State, Sup. Ct. Op. No. 
1076 (File No. 2007), 526 P.2d 3 (1974).

Application of foreseeability  re ­
quirem ent is prospective. — The su­
preme court could not find plain error in 
the district court's failure to anticipate 
and apply to defendant the narrowing con­
struction of AS 46.03.900(19) and this sec­
tion which it ordered for future cr.ees. 
Stock v. State, Sup. Ct. Op. No. 1076 »File 
No. 2007), 526 P.2d 3 (1974).

This section m akes pollution a crim e 
w ithout m ention of any adm inistra tive 
order. Stock v. State, Sup. Ct. Op. No. 
1076 (File No. 2007), 526 P.2d 3 (1974).

This section and AS 46.03.760 con­
tem plate d irect prosecution of pollution 
violations. Stock v. State. Sup. Ct. Op. No. 
1076 (File No. 2007), 526 P.2d 3 (1974).

The authorization for direct criminal 
prosecution is particularly clear since it 
constitutes an amendment of former law. 
Stock v. State, Sup. Ct. Op. No. 1076 (File 
No. 2007). 526 P.2d 3 (1974).

The d epartm en t w as not req u ired  to 
exhaust the com pliance-order p roce­
d u re  before instituting prosecution for 
pollution. Stock v. State, Sup. Ct. Op. No. 
1076 (File No. 2007), 526 P.2d 3 (1974).

Form er sta tu tes created  no crim e of 
pollution. — See Stock v. State. Sup. Ct. 
Op. No. 1076 (File No. 2007), 526 P.2d 3 
(1974).

Sec. 46.03.715. S a le  a n d  u se  o f  T B T -based  an tifo u lin g  p a in t,
(a) Except as otherwise provided in this section, a person may not sell 
or use TBT-based m arine antifouling paint or coating in the sta te , nor 
may a person sell, ren t, or lease in the state, or import into the sta te , 
or use in sta te  water, a vessel, fishing gear, or other item intended to 
be partially  or completely submerged in water, if the vessel, gear, or 
item has been painted or treated  w ith TBT-based m arine antifouling 
pain t or coating.

(b) TBT-based m arine antifouling paint or coating need not be re­
moved from fishing gear, or from a vessel or other item th a t was 
painted or treated  before December 1, 1987, but the vessel, gear, or 
item may not be repainted or retreated  with TBT-based m arine 
antifouling paint or coating. Fish culture or capture nets treated w ith 
TBT-based m arine antifouling coating before December 1, 1987, may 
not be used in state  w ater on or after December 1. 1992.
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(c) N otw ithstanding other provisions of th is  section, slow-leaching 
TBT-based m arine antifouling paint may be imported into and sold in 
the sta te . A slow-leaching TBT-based m arine antifouling pain t may 
be applied in the sta te  only to alum inum  vessel hulls and lower out­
board drive units. Aluminum vessel hulls and lower outboard drive 
un its  to which a slow-leaching TBT-based m arine antifouling paint 
has been applied may be imported"mto and sold, rented, leased, or 
used in the state.

(d) This section does not apply to
(1) a vessel of the United S tates government;
(2) a  foreign vessel in state w ater fewer th an  90 consecutive days;

or
(3) a  vessel of 4,000 gross tons or more. r
(e) In th is section

' (1) "slow-leaching TBT-based m arine antifouling paint" m eans a 
TBT-based m arine antifouling paint, but not a  coating or o ther tre a t­
m ent, th a t  has a  m easured release ra te  equal to or less th a n 3.0 micro- 
gram s per square centim eter per day a t s teady sta te  conditions' deter­
m ined under the U.S. Environm ental Protection Agency testing  proce­
dure, as outlined in the agency’s call-in notice of Ju ly  29, 1986, on 
trib u ty ltin  in antifouling paints under 7 U.S.C. 136 — 136y (the Fed­
era l Insecticide, Fungicide, and Rodenticide Act);
— (2) "TBT-based m arine antifouling pain t or coating” m eans a paint, 
coating, or trea tm en t tha t contains tribu ty ltin , or a triorganotin  com­
pound used as a substitute for tribu ty ltin , and th a t is intended to 
control fouling organism? in a fresh w ater or m arine environm ent;

(3) "vessel” m eans w atercraft used or capable of being used as a 
m eans of transportation on w ater, including

(A) aircraft equipped to land on water; and
(B) barges. (§ 2 ch 67 SLA 1987)

C ross references. — For provisions December 1, 1987, see § 3, ch. 67, SLA 
applicable to the importation of TBT- 1987 in the Temporary and Special Acts, 
based paint after June 13, 1987, and until

Sec. 46.03.720. C o n stru c tio n  a n d  o p e ra tio n  o f c e r ta in  fac ili­
ties  p ro h ib ite d , (a) A person may not construct, extend, install or 
operate a sewerage system or trea tm ent works, or any part of a sewer­
age system  or treatm ent works, until plans for it are subm itted to the 
departm ent for review and the departm ent approves them  in writing 
and issues a w ritten  permit.

(b) A person may not construct, extend, install or operate a public 
w ater supply system, or any part of a public w ater supply system, 
until plans for it are submitted to the departm ent for review and the 
departm ent approves them in writing.

(c) The departm ent may waive the requirem ents of th is section. 
(§ 3 ch 120 SLA 1971; am § 7 ch 220 SLA 1976)
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A l a s k a  S t a t e  L e g i s l a t u r e

H o i  s i - ;  o i : R e p k l . m v y i  •. i •

R e p r e s e n t a t i v e  F r a n  U l m e r

M E M O R A N D U M A p r i l  2 5 ,  1 9 9 1

T O :  S e n a t o r  L l o y d  J o n e s ,  C h a i r

F R O M : R e p . F r a n

b a s e d  m a r i n e  arffei f o u l i n g  p a i n t . "

I a m  r e q u e s t i n g  a  h e a r i n g  f o r  t h i s  b i l l  a t  y o u r  e a r l i e s t  

c o n v e n i e n c e .  H B  4 9  s i m p l y  c h a n g e s  a  t e s t i n g  s t a n d a r d  f o r  T B T  b a s e d  

p a i n t  i n  o r d e r  t o  c o n f o r m  w i t h  n e w  f e d e r a l  r e g u l a t i o n s .  I n  

h e a r i n g s  b e f o r e  t h e  H o u s e ,  n o  o n e  h a s  w r i t t e n  o r  t e s t i f i e d  a g a i n s t  
t h e  b i l l .

T B T  i s  a n  i n g r e d i e n t  w i d e l y  u s e d  i n  m a r i n e  p a i n t s  t o  p r e v e n t  t h e  g r o w t h  o f  

b a r n a c l e s  a n d  a l g a e  o n  b o a t  h u l l s .  I t  i s  a l s o  a  h i g h l y  t o x i c  p e s t i c i d e .  I n  1 9 8 7  

t h e  l e g i s l a t u r e  p a s s e d  a  b i l l  a n d  j o i n e d  o t h e r  w e s t  c o a s t  s t a t e s  i n  s h a r p l y  

r e d u c i n g  t h e  a m o u n t  o f  T B T  i n  p a i n t  t h a t  c a n  b e  s o l d  i n  A l a s k a .

U n f o r t u n a t e l y ,  t h e  t e s t i n g  s t a n d a r d  f o r  T B T  w h i c h  " t r i p s "  t h e  b a n  o n  i t s  s a l e  

i s  j u s t  o n e  m i c r o g r a m  p e r  c e n t i m e t e r  p e r  d a y  l o w e r  t h a n  t h e  t o u g h  s t a n d a r d  t h a t  

h a s  s i n c e  b e e n  e s t a b l i s h e d  b y  t h e  E P A  a n d  o t h e r  w e s t e r n  s t a t e s .  A s  a  r e s u l t ,  

m a n y  m a r i n e  p a i n t s  w h i c h  m e e t  t h e  f e d e r a l  r e q u i r e m e n t  a r e  n o t  a l l o w e d  t o  b e  s o l d  

i n  A l a s k a .  T h e  n e w  b i l l  w o u l d  s o l v e  t h e  p r o b l e m  b y  c h a n g i n g  t h e  l e v e l  t o  b e  t h e  

s a m e  a s  f e d e r a l  s t a n d a r d s .

S e v e r a l  o r g a n i z a t i o n s  t h a t  l o b b i e d  s t r e n u o u s l y  f o r  t h e  l o w e r  s t a n d a r d s  i n  1 9 8 7 ,  

i n c l u d i n g  t h e  P a c i f i c  F i s h e r i e s  L e g i s l a t i v e  T a s k  F o r c e ,  s u p p o r t  m a t c h i n g  t h e  

s t a t e ' s  s t a n d a r d s  w i t h  t h e  n e w  f e d e r a l  l e v e l .  M a r i n e  p a i n t  d i s t r i b u t o r s  a n d  

s e l l e r s  s a y  t h e  b i l l  w i l l  r e m o v e  a  s i g n i f i c a n t  h i n d r a n c e  t o  c o m m e r c e .  

C a l i f o r n i a ,  O r e g o n  a n d  W a s h i n g t o n  h a v e  a l l  c r a f t e d  t h e i r  l a w s  t o  m e e t  t h e  n e w  

E P A  s t a n d a r d s .  T h e  T a s k  F o r c e  s a y s  t h e  n e w  s t a n d a r d  s t i l l  e f f e c t i v e l y  c u r b s  t h e  

t h r e a t  t o  m a r i n e  l i f e ,  w h i l e  a l l o w i n g  c o m m e r c e  f a  c o n t i n u e  w i t h o u t  u n d o  

r e s t r a i n t .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n .

D i s t r i c t  4 B —  J u n e a u  

D O . B o x  v  •  J u n e a u .  A l a s k a  n '  > 8 t l - 3 i o o  •  i ‘ ) 0 7 )  4 ( 5 5 - 4 9 4 7
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R e p r e s e n t a t i v e  F r a n  U l m e r

F O R  I M M E D I A T E  R E L E A S E  M a r c h  2 5 ,  1 9 9 1

C o n t a c t :  B a r n a b y  D o w  

4 6 5 - 4 9 4 7

M A R I N E  P A I N T  B I L L  P A S S E S  H O U S E  

( J U N E A U )  -  B o a t  o w n e r s  w o u l d  f i n d  m o r e  t y p e s  o f  m a r i n e  p a i n t  o n  

s t o r e  s h e l v e s  u n d e r  a  b i l l  p a s s e d  b y  t h e  H o u s e  o f  R e p r e s e n t a t i v e s  

o n  M o n d a y .  T h e  v o t e  w a s  4 0  t o  0. H B  4 9 ,  s p o n s o r e d  b y  J u n e a u  

R e p r e s e n t a t i v e  F r a n  U l m e r ,  c h a n g e s  s t a t e  t e s t i n g  s t a n d a r d s  

r e s t r i c t i n g  t h e  u s e s  o f  T B T - b a s e d  p a i n t s  i n  o r d e r  t o  c o n f o r m  w i t h  

t o u g h  n e w  f e d e r a l  s t a n d a r d s .

T B T  i s  a n  i n g r e d i e n t  w i d e l y  u s e d  i n  m a r i n e  p a i n t s  t o  p r e v e n t  

t h e  g r o w t h  o f  b a r n a c l e s  a n d  a l g a e  o n  b o a t  h u l l s .  I t  i s  u s e d  w i d e l y  

o n  a l u m i n u m  h u l l e d  c r a f t .  T B T  i s  a l s o  a  h i g h l y  t o x i c  p e s t i c i d e .  

I n  1 9 8 7  t h e  l e g i s l a t u r e  p a s s e d  a b i l l  a n d  j o i n e d  o t h e r  w e s t  c o a s t  

s t a t e s  m  s h a r p l y  r e d u c i n g  t h e  a m o u n t  o f  T B T  i n  p a i n t  t h a t  c a n  b e  

s o l d  i n  A l a s k a .

H o w e v e r ,  t h e  t e s t i n g  s t a n d a r d  f o r  T B T  w h i c h  " t r i p s "  t h e  b a n  

o n  i t s  s a l e  i s  j u s t  o n e  m i c r o g r a m  p e r  c e n t i m e t e r  l o w e r  t h a n  t h e  

t o u g h  s t a n d a r d  t h a t  h a s  s i n c e  b e e n  e s t a b l i s h e d  b y  t h e  E P A  a n d  o t h e r  

w e s t e r n  s t a t e s .  A s  a  r e s u l t ,  m a n y  m a r i n e  p a i n t s  w h i c h  m e e t  t h e  

f e d e r a l  r e q u i r e m e n t  c a n n o t  b e  s o l d  i n  A l a s k a .  T h e  n e w  b i l l  w o u l d  

s o l v e  t h e  p r o b l e m  b y  c h a n g i n g  t h e  l e v e l  t o  m a t c h  t h e  f e d e r a l  

s t a n d a r d .  ( O V E R )

D i s i r i c i  4 1 3  —  J u n e a u  

P .O . B O X  V  * J u n e a u .  A l a s k a  9 9 8 1 1 - 3 1 0 0  •  ( 9 0 7 )  4 6 5 - 4 9 4 7
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subm issions ore currently deficient. 
M any submissions did not include raw  
data  (instrument readings), adequate 
information on instrument calibration, 
o r sufficient data on blanks and 
controls. The descriptions of leaching 
and analytical methodologies w ere 
incomplete. Information needed to 
dem onstrate that proper environm ental 
controls (pH, temperature, and salinity) 
w ere m aintained were not included in 
most submissions. In some cases, 
sam ples were stored beyond <:ie period 
specified by the ASTM/EPA method: 
however, storage stability data w ere not 
submitted.

At this time no release rate studies 
have been validated. Registrants w ere 
informed in an  Agency letter dated 
August 12.1988, that additional d a ta / 
inform ation w ere required to be 
subm itted before any decisions 
regarding specific release rates can be 
made.

In addition to the above deficiencies, 
m any of the submitted studies did not 
adhere  to  the ASTM/EPA method 
specification that the TDT concentration 
in the measuring tank not exceed 50 
ppb. This restriction w as imposed to 
elim inate the possibility of 
autoinhibition of TBT release from the 
pain t film. EPA and the ASTM 
com mittee suspect that the 50 ppb 
restriction may be too conservative. 
Testing is being initiated a t EPA’s 
Environmental Chemistry Laboratory 
(ECL) in  Bay SL Louis. M ississippi, to 
determ ine the true autoinhibitory 
threshold.

A fter the ECL test results are 
available and the registrants respond to 
the above Notice, the Agency will 
reevaluate each study. If it is 
determ ined that the measuring tank 
concentration did not exceed the true 
autoinhibitory threshold and if the 
Agency finds that the registrant has 
supplied the additional d a ta / 
information necessary to validate his 
subm ission, the Agency will use the 
study for regulatory purposes.

( B. Release Rale Restriction >

The proposed restrictions in the 
Preliminary Determination specified that 
no TBT antifouling paint could be sold 
or distributed which exceeds the short­
term cumulative release (cumulative 
release over the first 14 day3 of the 
ASTM/EPA test) of 168 pg  TBT 
(includes tributyltin and triphenyltin)/ 
cm 1 or an average daily release rate 
(average over weeks 3 through 5) of 4.0 ' 
pg TBT/cm 2/day. The proposed short­
term cumulative re leas. restriction w aa 
ind red to the average release rate 
restriction (3 X the average release rate  
over 14 days).

~ The short-term cumulative release 
w as intended to reflect the initial mirge 
of TBT release when a freshly painted 
vessel is first placed in the w ater. It w as 
calculated by summing the time 
weighted release for each sampling over 
the first 14 days of the lest. The time 
weighted release was calculated by 
multiplying the rote of TBT release for a 
given sampling time by the preceding 
length of time between sampling times. 
The overage release rate reflects the 
long-term TBT release pattern that is 
established after the initial surge. It is 
defined as a simple average of the 
release rates m easured over a  certain 
num ber of weeks.

In the Preliminary Determination, 
release rate values were normalized to 
adjust for variation betw een testing 
facilities and the overage daily release 
rate  w as  defined as the m ean of 
individual release rates over w eeks 3 
through 5. The Agency received 
num erous comments from TBT 
registrants and the F1FRA Scientific 
A dvisory Panel regarding this analysis 
c f  the release rate  data. Most 
com menters felt that the proposed, 
release rate restrictions should be 
adjusted to account for the variability  of 
the test m ethod but that norm alization 
w as no t an appropriate m eans of 
accounting for variability.

The standard  test paint d a ta  w ere the 
only data  common to all registrants and 
as such w ere used to evaluate the 
variability of the ASTM/EPA release 
rate  method; Additional standard  test 
paint data  and information on testing 
procedures from individual testing 
facilities subm itted after the Prelim inary 
Determ ination w as issued, w ere 
included in the Agency's analysis of the 
m ethod's variability. It w as not possible 
to establish that variation am ong testing 
facilities w as attributable to system atic 
error, a s  w as previously assum ed. 
V ariation associated with testing 
facilities is now  assum ed to represent a 
com ponent of method variance. 
Normalization is not appropriate 'under 
these circumstances, and the Agency 
agrees that release rate  data should not* 
be normalized. The a vailable da ta could 
not be analyzed by standard  sta tistical 
procedures because sam pling w a s 
unfialancedfa  wide variation in  the 
num ber of samples per laboratory). The 
Agency could only perform a qualita tive 
analysis of the method's variability. It 
w as determ ined that most~of the~ 
variability was_nssociated~with testing 
among different labora tories an d 
sampling over time w ithin a given test. 
Variation between replicate cylinders 
and between replicate runs wa9 low by 
com parison.

The Ajjency has determined that, due 
to the incomplrie. nature of the release 
rate  dota submissions and the 
uncertainty over au toinhibition, it would 
he m appronriate at this lime to try to 
quantify tho vnrinhilitv-nasocialed with 
the EPA/ASTM method. The Agency i3 
unable loT eterm m ew hether the high 
variance of the results is attributable 
solely to (he inherent variablity of the 
method or to possible improper conduct 
of the release rate  studies. It w o u ld : Iso 
be inappropriate to determine a release 
rate restriction which attem pts to 
account for this variability based solely 
on the current data  base.

For the present the Agency is keeping 
the Special Review  open on the issue of 
release rates and i3 deferring to the 
interim release r a te restriction (4 pg / 
cmr /day) and certification program 
estab lished bv O A PCA  Products will be 
certified on the basis o f the average 
daily release rote calculated from I
validated release rate studies conducted 
according to the current draft A S IM /
EPA method. Any new  release rate data 
submission or resubmission (such as 
those required by the Agency's August
12.1988 letter) will be reviewed and a 
determination regarding certification 
reached within 90 days of the Agency's 
receipt of such data.

The average daily release rate  will 
now be calculated as the non­
normalized m ean of all release rate 
measurem ents during weeks 3 through 
10. In the Preliminary Determination the 
average daily release rate  w as defined 
as the average of release rates m easured 
over weeks 3 through 5. However, 
exam ination of the standard  paint 
release rate data indicated that 
individual release rate m easurem ents 
m ade during week 0 and beyond were 
equivalent to those m ade during w eeks 3 
through 5, Release rate m easurem ents 
beyond 10 weeks may be required for 
paints with atypical patterns of TBT 
release over time. The additional 
m easurem ents included in the 
calculation of the average release rate 
arc expected to increase accuracy.

The Agency will consider release rate 
levels again when additional 
environmental monitoring data are 
available and the release rate method is 
improved. The Agency has already 
identified certain procedures within the 
method as potential sources of 
variability and has initiated 
experimentation to determine how the 
release rate method can be improved.
This testing is further discussed in Unit 
VII. W hen the research is completed, the 
Agency may decide to replace Ihe 
current OAPCA release rate restriction




