


D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Dox Y, Juneau, Alaska 99811
(907) 465-3867 or 465-2450
FAX (907) 465-2029

Deliveries to: 240 Main Street
Court Plaza, Room 500

Mail Stop 3101

M E M O R A N D U M A pril 12, 1991

SUBJECT: A ppointm ent of Oil and G as Conservation Commission 
M em ber (W .O. 17LS-1159)

TO: R epresentative Bill Hudson 
A ttn: Andy Spear

FROM: Jerry Luckhaupt 
Legislative Counsel

Q U ESTIO N S PR E S E N T E D :

I, Is the appoin tm ent o f Russell Douglass to  the Oil and Gas Conservation 
Commission by G overnor Cowper, prior to G overnor Covvper leaving office, valid and 
binding on G overnor Hickel?

A N SW ER : Yes. See discussion I.

II. Can the legislature confirm Mr. Douglass’ appoin tm ent absent any communication 
from G overnor Hickel requesting Mr. Douglass’ confirm ation?

A N SW ER : Yes. See discussion II.

III. W hat happens if the legislature does not act to confirm Mr. Douglass’ 
appointm ent on its own o r if the governor continues to fail to refuse to send Mr. 
Douglass’ nam e down to the legislature for confirm ation?

A N SW ER : Mr. Douglass’ appointm ent will be  rejected by operation of law, 
AS 39.05.080(3), on the last day of the current legislative session. Governor Hickel 
will be free to  appoint ano ther person to Mr. D ouglass’ seat. See discussion III.

IV. Can G overnor Hickel remove Mr. Douglas from  his position on the Oil and Gas 
Conservation Commission and cn  what grounds?
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A N SW ER : Yes. For "cause" as provided in AS 31.05.007(d). See discussion
IV.

FA CTU A L BACK G RO U ND

The facts as I understand them  are that a vacancy existed on the Oil and Gas 
Conservation Com m ission.^ Governor Cowper in a letter to M r. Douglass dated 
N ovem ber 29, 1990, appointed Mr. Douglass to the vacant sea t.^  Mr. Douglass 
executed an oath  of office, as required by art. XII, § 5 of the Alaska Constitution and 
AS 39.05.040, on D ecem ber 4, 1990. Mr. Douglass remains in his position as a 
m em ber of the Oil and G as Conservation Commission and continues to be paid 
accordingly.^ T o  date, G overnor Hickel has not presented Mr. Douglass’ nam e to 
the legislature for confirm ation.

DISCUSSION

I

In answer to your first question, it appears that Mr. Douglass’ appointm ent is valid 
and binding on G overnor Hickel. AS 31.05.007(b) provides:

(b) A  vacancy arising in the office of a commissioner shall be 
filled by appoin tm ent by the governor and confirmed by the legislature 
in joint sessi an, and an appointee selected to fill a vacancy shall hold 
office for the balance of the full term  for which the predecessor on the 
commission was appointed.

This section requires the governor at the time a vacancy exists to fill that vacancy by 
appointm ent, subject to the legislature’s authority to confirm or fail to confirm the

U  S u ffic ien t in fo rm a t io n  has n o t  b e e n  p rov id ed  t o  m e  s o  that I can d e te rm in e  if tha t vacancy was as 
a re su lt o f  a re s ig n a t io n  o r  by e x p ira t io n  o f  te rm . It a p p e a rs  tha t th e  vacancy was cau sed  by 
re s ig n a tio n  as th e  a p p o in tm e n t  by G o v e r n o r  C ow p e r  was fo r a te rm  e n d in g  D e c em b e r  3 1 ,1 9 9 4 . S in c e  
O i l  and G a s  C o n s e rv a t io n  C o m m is s io n  m em b e rs  arc a p p o in te d  fo r  six-ycar te rm s , A S  3 1 .0 5 .0 0 7 , it 
a p p ea rs tha t M r . D o u g la s s ’ a p p o in tm e n t was fc r th e  ba lan ce o f  a fu ll te rm . R eg a rd le s s , th e  
in fo rm a t io n  tha t has b e e n  p rov id e d  to  m e  by y ou r sta ff is tha t at th e  l im e  o f  M r . D o u g la s s ’ 
a p p o in tm e n t n o  o n e  was cu rre n t ly  oc cupy ing  tha t pa rticu la r sea t o n  th e  O i l  a n d  G a s  C o n s e rv a t io n  
C o m m is s io n  a n d  n o  o n e  was rece iv ing  a salary fo r  that p o s it io n .

y  In fo rm a tio n  s u p p l ie d  by y o u r s ta ff s e em s to in d ica te tha t th e  a p p o in tm e n t o c c u rre d  o n  N o v em b e r  
26 , 1990 . T h e  le t te r  o f  a p p o in tm e n t  f r om  G o v e r n o r  C ow p e r d o e s  n o t s u p p o r t  th is e a r lie r da te .

y  T h e  m em b e rs  o f  th e  O i l  a n d  G a s  C o n s e rv a t io n  C om m is s io n  a re  essen tia lly  fu ll- t im e  em p lo y e e s  and 
rece iv e an a n n u a l sa lary a n d  a re  in  th e  e x em p t serv ice . A S  3 1 .0 5 .0 1 5 .



appointee a t a later time. This section is consistent with art. Ill, § 26 of the Alaska 
Constitution which states:

Section 26. Boards and Commissions. W hen a board or commission 
is a t the head of a principal departm ent o r a regulatory o r quasi-ju­
dicial agency, its m em bers shall be appointed by the governor, 
subject to confirm ation by a majority of the m em bers of the  legisla­
ture in jo in t session, and may be rem oved as provided by law. They 
shall be citizens of the U nited States. The board or commission may 
appoint a principal executive officer w hen authorized by law, but 
the appointm ent shall be subject to the approval of the  governor.^

AS 39.05.080(4) further im plem ents these sections. It provides:

(4) Pending confirm ation o r rejection o f appointm ent by the 
legislature, persons appointed shall exercise the functions, and have the 
powers and be charged with the duties prescribed by law for the 
appointive positions o r m em bership.

Based upon these provisions and the facts as presented, clearly there  was a  vacancy 
in the  m em bership of the Oil and Gas Conservation Commission. G overnor Cowper 
pursuant to statutory and constitutional directive appointed M r. Douglass to  fill that 
then existing vacancy. Mr. Douglass executed his oath of office, took office, and 
rem ains in the office to this day. M r. Douglass’ appointm ent appears to be entirely 
valid.

But is this appointm ent binding on G overnor Hickel or may G overnor Hickel 
withdraw M r. Douglass’ appointm ent because he has not been confirm ed by the 
legislature? I believe that Mr. Douglass’ appointm ent is binding on G overnor Hickel 
and that Mr. Douglass may not be rem oved from office absent the legislature’s failure 
to confirm him or the finding by G overnor Hickel of sufficient "cause" as described 
in AS 31.05.007(d).

Support for this conclusion is found in the plain language of the Constitution and in 
the court decisions. The Constitution recites in art. Ill, sec. 26 that the m em bers of 
those boards or commissions shall be "appointed" by the governor. To determ ine the 
meaning of "appointed" we can look to o ther provisions o f the Constitution for 
assistance. Article II, sec. 5 of the Constitution refers to the term s "nominated,"
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-  I ' appears from an examination o f their powers and duties that the O il and Gas Conservation 
Commission is a regulatory, i f  not a quasi-judicial, commission as stated in art. I l l,  § 26 so as to 
require that those appointed by the governor to a position on the commission are subject to 
confirmation by the legislature. In fact, AS 31.05.005(a) recites that the commission is an 
"independent quasi-judicial agency o f the state,. .
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"elected," o r "appointed" as exclusive alternatives which are "clearly intended to 
catalogue the routes by which one may attain  an 'office or position of p ro fit.1" 
Begich v. Jefferson. 441 P.2d 27, 32 (Alaska 1968). In Alaska, "appointed" clearly 
does not m ean "nominated."

That nom inated and appointed are not synonymous term s in this state  is further 
supported by the proceedings of the fram ers of our constitution. Art. Ill, § 26 of our 
constitution, as originally proposed in Com m ittee Proposal No. 10a, by the  Executive 
Branch Com m ittee of the Alaska Constitutional Convention stated:

W henever a board or commission is at the head of a principal 
departm ent or of a regulatory or quasi-judicial body, the m em bers 
thereof shall be nominated and appointed by the governor, with the 
advice and consent of the s e n a te . . . .

This "nomination" language and reasoning was specifically rejected by the fram ers o f 
our constitution as it was finally enacted.

The distinction between "nominated" and "appointed" is significant. In the federal 
system, the president "nominates" persons to the senate for confirmation. A  federal 
"nominee" does not take office pending confirmation. In that situation:

T here  is no ' appo in tm en t' within the meaning of vesting final title to 
the office until acted upon affirmatively by the legislative branch of 
governm ent. Justice M arshall states that until the legislature acts, the 
president is free to choose whom he will.

M unson v. Territory of Alaska. 16 Alaska 580 (1956). But, an "appointee" takes 
office and ir. vested with all the duties, powers, and responsibilities o f the office 
subject only to the legislature’s authority to fail to confirm the appointm ent. W hen 
a person is "appointed" and takes office and exercises the powers of the office, the 
governor has perform ed the "last act" necessary to vest the person with the powers 
of the office. The governor may not later withdraw or revoke the appointm ent 
except that he may remove the appointee as provided by law.

In Division of Elections v. Johnstone. 669 P.2d 537, 539-540 (Alaska 1983) the 
suprem e court held that the term  appointm ent as used in the Constitution m eans "to 
designate for office." The court also found that the appointm ent of a superior court 
judge was effective on the completion of the "last act" of the appointing authority, in 
that case, the letter of appointm ent issued to the judge by the governor.

The court cited McChesnev v. Sampson. 232 Ky. 395, 23 S.W.2d 584 (1930) in 
support of this proposition. In McChesnev. the Kentucky Suprem e Court was 
confronted with a situation where the governor, having the authority to appoint



members of a board subject to confirmation by the Senate, appointed in the interim 
(between sessions of the legislature), McChesney who entered upon and performed 
the functions of the office. Several months later, before the legislature had again 
convened, the governor removed McChesney without cause and appointed another 
person. McChesney sued to retain his office. The court held that the governor’s 
purported removal of McChesney was illegal. The court stated that the governor by 
naming and appointing McChesney had exhausted his power to appoint and 
performed the "last act" necessary to vest McChesney with his office, subject only to 
the state senate’s authority to confirm or fail to confirm and to the governor’s 
authority to remove McChesney for cause as provided by law. The court further 
contrasted the situation where an officer is "appointed" subject to confirmation by the 
legislature (as exists in Alaska by art. Ill, sec. 26 of the Constitution) with the 
situation where an officer is "nominated" subject to confirmation (as exists for federal 
appointments) and said:

Furthermore, in cases where the nomination must be confirmed before 
the officer can take the office or exercise any of its functions, the 
power of removal is not involved and nominations may be changed at 
the will of the executive until title to the office is vested. But under 
our system the appointee of the Governor takes the office, enters upon 
the performance of its duties, and is charged with responsibility. He 
holds then subject alone to the action of the Senate. His status is not 
that of a nominee awaiting confirmation, but that of an officer invested 
with the powers, privileges, and responsibilities of the position until the 
Senate acts. A recall of his designation would operate as a removal 
from office. It is argued that appointment to the office consists of two 
separate acts, one by the Governor and one by the Senate, and until 
both have acted there is no appointment such as to bring the incum­
bent within the protection of the law. Even so, the two powers do not 
act concurrently, but consecutively, and action once taken and 
completed by the executive is not subject to reconsideration or recall 
. . . What, then, constitutes an appointment insofar as the chief 
executive has to do with it? Appointment to an office by one possess­
ing the appointing power is the designation of another person to 
discharge the duties of the office. [Citation.] It is completed when the 
appointing authority has performed the acts incumbent upon him to 
accomplish the purpose. [Citations.] The fact that the title to the 
office, and the tenure of the officer, are yet subject to the action oi the 
Senate, does not render incomplete the act of the chief executive in 
making the appointment. The appointment alone confers upon the 
appointee for the time being the right to take and hold the office, and 
constitutes the last act respecting the matter to be performed by the 
executive power. [Emphasis supplied].
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McChesnev. supra, a t 587.

The court concluded by stating: "Such power as flows from the act of the G overnor 
in making the appointm ent is invested by the statu te  in the appointee, and may not 
thereafter be recalled or bestov/ed upon another unless the consent of the Senate is 
withheld." See also B arrett v. Duff. 114 Kan. 244, 217 P. 918 (1923).

The rule discussed in M cChesnev v. Sampson has been  variously stated by courts and 
com m entators to be the "majority rule," the "general rule," and to be "universally 
held." See e.g., B arrett v. Duff, supra: State v. Essling, 128 N.W. 2d 307, 311 (Minn. 
1964) ("well settled"); State v. Brewster, supra: 89 A LR  135 ("general rule").

McChesnev and the rule discussed in it are based upon M arburv v. M adison, i 
Cranch 137, 5 U.S. 137, 159-60, 2 L.Ed 60, 68-69 (1803) in which Justice M arshall 
stated:

[W ]hen the officer is not rem ovable at the  will of the  executive, the 
appointm ent is not revocable, and cannot be annulled. It has con­
ferred legal rights which cannot be resum ed. T he discretion o f the 
executive is to be exercised until the appointm ent has been made. But 
having once m ade the appointm ent, his pow er over the  office is term i­
nated in all cases, w here by law the officer is no t rem ovable by him.

While the principle of a strong executive is em braced by our Constitution and 
recognized by our courts, B radnerv . Ham m ond. 553 P.2d 1, 3, n.3 (Alaska 1976), that 
principle does not m andate a  different conclusion than  th a t reached by the  U nited 
States Suprem e Court, the M cChesnev court and their progeny. To state  that a 
subsequent governor has the  authority to recall the appointm ents of a  previous 
governor, absent constitutional or statutory authority, would render appointm ents to 
office personal to the particular governor and his term . This is contrary to our 
Constitution which establishes an office of governor and provides for succession to 
that office. U nder our constitution there is a governor and a governor there  will 
always be, though the individuals occupying the office may com e and go. See e.g., 
People v. Shawver, 30 Wyo. 366, 222 P. 11 (1924); B arrett v. Duff, supra: State v. 
Brewster. 84 S.E.2d 231, 246 (W. Va. 1954); Tappv v. State. 82 So.2d 161, 169 (1955).

The fact that Mr. Douglass executed his oath of office one day after G overnor 
Cowper left office does not ap p ear to be particularly significant. W hen G overnor 
Cowper appointed Mr. Douglass, that is, nam ed him to the office in the letter of 
appointm ent, there was a present vacancy on the Oil and G as Commission. U nder 
the rationale of the AJc.ska Suprem e Court in Johnstone, supra . Mr. Douglass was 
appointed at that time, while G overnor Cowper was still in office, with all the powers, 
duties, and responsibilities o f the G overnor of Alaska. If G overnor Cowper had 
attem pted to appoint Mr. Douglass to a position w here a vacancy did not then exist,
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but for wnich a vacancy was anticipated in the future (for example, a seat on a 
commission that was currently occupied but the occupant’s term  was due to expire, 
say January 1, 1991), then I would conclude that a  purported appointm ent by 
G overnor Cowper to take effect in the future, after G overnor Cowper had left office, 
would not be binding upon the  subsequent adm inistration.^ Such is not the 
situation here.

This distinction was recognized in an Alaska A ttorney G eneral’s opinion issued from 
R odger Pegues to Vicki Clavm an on D ecem ber 10, 1979. (Copy attached). In that 
opinion the attorney general opined that appointm ents by an outgoing governor to 
take effect beyond the governor’s term  are not binding upon and may be withdrawn 
by the  new adm inistration. T h a t opinion, though, recognizes that if "the appoint­
m ents can be accom plished in their entirety before the expiration o f the appointing 
authority’s own term  of office, midnight appointm ents m ake some sense." Presum ­
ably, if they m ake sense, then  they are also effective and binding upon the new 
adm inistration. If there  is a  present vacancy in office and when the governor 
perform s that "last act," in this case the letter of appointm ent, then the  appointm ent 
is effective and binding upon the  new administration, subject only to  the legislature’s 
pow er to confirm or not to confirm  and the statutory authority of the new governor 
to rem ove the appointee "as provided by law."

Finally, support for this conclusion is found in the settlem ent of a  lawsuit brought by 
a form er m em ber o f the A laska Commercial Fisheries Entry Commission, M ichael 
W hitehead against the state. M r. W hitehead was appointed to a position on the 
commission on O ctober 16, 1982, by then Governor Ham m ond. G overnor Sheffield 
took office in D ecem ber, 1992, and on February 28, 1983, G overnor Sheffield 
appointed another person to fill the position occupied by M r. W hitehead. 
AS 16.43.030(a) provided that the m em bers of the commission could only be rem oved 
for cause. G overnor Sheffield contended that he had the authority to withdraw M r. 
W hitehead’s appointm ent as M r. W hitehead had not as yet been confirm ed by the 
legislature.^ Mr. W hitehead then  sued to retain his position on the  commission. 
The state settled the lawsuit by paying Mr. W hitehead his salary and benefits as a 
m em ber of the commission up to  June 16, 1982, and an additional $75,000.

The similarities betw een the W hitehead case and the present case are num erous. 
The settlem ent by the state  seem s to support a conclusion that a subsequent 
adm inistration may not w ithdraw or revoke the valid, effective appointm ents of a
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y  A  purported "appointment’ to take effect at some date in the future is in actuality a "nomination" 
because the "appointee" is not then, at the time of "appointment," vested with all the du’ ies, powers, 
and responsibilities o f the office.

-  It was apparently the state's position that Mr. Whitehead was a "nominee" and that the "last act" 
necessary to make his appointment effective was confirmation by the legislature.



previous adm inistration w here the appointee has taken office and is exercising the 
powers, duties, and responsibilities o f the office.

Be advised that the Alaska A ttorney G eneral in an opinion from Jam es L. Baldwin 
to Kevin Bruce, dated February 3, 1983 (copy attached) advised the  Sheffield 
adm inistration that the governor had the authority to withdraw an appoin tm ent m ade 
by a previous governor. T he opinion does not cite any authority for this position 
o ther than the Pegues opinion discussed earlier.

II

Y ou have asked what the authority of the legislature is to hold confirm ation 
proceedings for an appointee of the governor when the governor fails o r  refuses to 
transm it the nam e of the appointee, o r notice of the appointm ent, to the legislature 
for confirm ation.

Initially, in considering your question we must look to the constitution to  determ ine 
the appoin tm ent power o f the governor and the authority of the legislature to 
confirm  or reject those appointm ents. Article III, sec. 25, of the Alaska Constitution 
provides:

T he head  of each principal departm ent shall be a single executive 
unless otherwise provided by law. H e shall be appointed by the 
governor, subject to confirm ation by a majority of the members o f the 
legislature in joint session, and shall serve a t the pleasure o f the 
governor, except as otherwise provided in this article with respect to 
the secretary of state. T he heads of all principal departm ents shall be 
citizens of the United States.

A nd art. Ill, sec. 26 provides:

W hen a  board or commission is a t the head o f a principal departm ent 
o r a regulatory or quasi-judicial agency, its m em bers shall be appointed 
by the governor, subject to confirm ation by a majority of the m em bers 
o f the legislature in jo in t session, and may be removed as provided by 
law. They shall be citizens o f the U nited States. The board or 
commission may appoint a principal executive officer when authorized 
by law, but the appointm ent shall be subject to the approval of the 
governor.

These provisions provide that the governor has the authority to appoint the "head of 
each principal departm ent" of the state and the members of each board or 
commission that "is at the head of a principal departm ent or a regulatory or quasi­
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judicial agency." These appointees are all subject to the legislature’s constitutional 
authority to confirm  or reject them .^

In B radner v. H am m ond. 553 P.2d 1, 7 (1976), the Alaska Suprem e Court described 
the authority o f the legislature to confirm the appointees described in sections 25 and 
26 as:

not a distinct legislative power, but ra ther a part of the executive 
pow er of appointm ent which has in turn  been  delegated in some 
specific instances by constitution to  the legislative branch of govern­
m ent.

T herefore, the power of confirmation of the governor’s appointees to the  "head of 
each principal departm ent" and to m em bership on each board or commission tha t "is 
at the head of a principal departm ent or a regulatory or quasi-judicial agency," 
though norm ally an executive branch function, has been  exclusively delegated to the 
legislature by the Alaska Constitution.

T o im plem ent this confirmation power granted by the constitution the legislature has 
enacted  AS 39.05.080. This section provides th a t the governor:

shall, within 30 days of the convening of the legislature in regular 
session, present to the legislature the nam es of the following persons:
(A ) persons appointed to a position o r m em bership who have not 
previously been confirmed by the legislature o r either house of it; (B) 
persons appointed subject to confirm ation to fill an existing position or 
m em bership vacancy; (C) persons to be appointed subject to confirm a­
tion to fill a position or m em bership the term  of which shall expire 
before July 2, following the session o f the legislature. If an appoin t­
m ent is m ade after the deadline but while the legislature is in session, 
the appointing authority shall, within five calendar days after the 
appoin tm ent is made, present to the legislature for confirmation the 
nam e o f the person appointed. T he deadline may be extended by the 
legislature by the approval of a concurrent reso lu tio n .. . .

But what if the governor fails or refuses to transm it the names of his appointm ents 
or a particular appointm ent, to the legislature? Is the legislature without authority 
to confirm or reject the appointm ent if the governor does not commence the 
confirm ation process by transm itting the nam e? The Alaska Supreme C ourt has

- t o t h c r  a p p o in tm e n ts  subject to  legislative con f irm a tion  inc lude  ce r ta in  military officers, ar t .  Ill ,  § 19; 
the  n o n -a t to rn e y  m e m b ers  o f  the  judic ia l council, ar t .  IV, §S; m e m b ers  o f  the  Com m ission  o n  Judic ia l 
Q ualif ica t ions ,  art. IV, §10, and m em bers  o f  the  U niversity  o f  A laska  B oard  o f  Regents, ar t .  VII,  §3.
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never considered this issue but the courts of several o ther states have. The leading 
case on the subject of the legislature’s authority to confirm o r reject a gubernatorial 
appointm ent in the absence of a communication by the governor appears to be 
People v. Shawver. 30 Wyo, 366, 222 P.2d 11 (1924). Shawver was cited by the 
Alaska Suprem e C ourt in B radner for the proposition that confirm ation is actually 
a portion of the executive’s appointm ent power that has been delegated to the 
legislature by the constitution. Bradner. supra, a t 7, n. 19. In Shawver. the Wyoming 
Suprem e C ourt a fter reaching this conclusion addressed the next part of the issue 
presented by that case: W hether the Wyoming Senate (granted the power to confirm 
the appointees o f the governor by the Wyoming Constitution) could act to confirm 
or reject an appoin tee when the governor did not transm it the appoin tee’s name to 
the Senate and did not ask that the appointee be confirm ed? T he case involved the 
appointm ent of an  individual to a state office by a governor who was then succeeded 
by ano ther governor. The new governor failed to submit the  appointm ent to the 
Senate for confirm ation. The court said:

But why m ay not the Senate act upon an appointm ent o f which it has 
knowledge, if the G overnor should refuse or neglect to ask for such 
action especially where the appointee is known to  have entered upon 
the duties o f the office? A  provision for an  appointm ent by the 
G overnor with the consent of or to be confirmed by the Senate directs 
not only w hat shall be done, but also in effect w hat shall not be done.
T he affirmative act of the two governm ental agencies is required to 
confer title to an office under such a provision. A  com pleted appoint­
m ent cannot be m ade in any other way than as so provided. [Citations 
om itted] W hile the G overnor’s act in selecting the person to be 
considered for an office may be the principal and perhaps the more 
im portant one of the two, it is not alone sufficient. A  construction of 
such provision denying the right of the Senate to act in any case unless 
directly requested  to do so by the G overnor or by a communication 
from his office would obviously give him the pow er to ignore the 
coordinate right of the Senate, and might m ean the abolition of that 
right, and certainly would make it entirely dependent upon the 
G overnor’s pleasure.

Shawver. supra , a t 23 - 24. The court then held that the Wyoming Senate properly 
confirmed an appointee, though the governor had not requested the confirmation.

The Kansas Suprem e Court reached a similar conclusion in B arrett v. Duff. 114 Kan. 
220, 217 P. 918 (1923). That case involved the appointm ents to state offices by a 
governor during a recess of the legislature. The appointees entered upon the duties 
of their offices. A  new governor took office and attem pted  to appoint others to the 
offices and rem oved the previous governor’s appointees. By constitution, the Kansas 
Senate had the authority to confirm the appointees of the governor and the governor
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could not remove the state  officers involved here except as provided by law, for 
cause. The court said:

The plaintiffs deny any force or validity to the action of the Senate in 
considering and confirming the appointm ents c f  defendants because of 
the failure of the executive to directly transm it the nam es of defen­
dants. No good reason is advanced why the Senate would not consider 
such recess appointm ents without such direct word from the  executive. 
Judicial notice or knowledge is the cognizance of certain  facts which 
judges and jurors may properly take and act upon without proof 
because they already know them. Judicial notice m eans tha t the court 
will bring to its aid and consider, without proof of the facts, its own 
knowledge of those m atters of public concern which are  known to all 
well-informed persons. Legislative notice is far broader than judicial 
notice. 23 C.J. 58. T he legislative departm ent is equipped to deal with 
any condition, general or special, however m anifested or brought to the 
knowledge of the law-making power. The mass of individual legislation 
found among the statu tes o f all the states dem onstrates this legislative 
attribute. [Citation omitted].

The offices in controversy are all located in the capitol building, in 
which the Senate holds its deliberations. They are im portant depart­
ments of the state governm ent. The Senate may, and often does, have 
official business with them. It receives reports from them. It considers 
the service which the departm ents are, by law, required to perform . It 
considers the extent o f such service and its requirem ents. It considers 
and passes appropriations in o rder that they may lawfully and properly 
function. U nder all the circumstances, the Senate cannot shut its eyes 
to the facts as to w hether their respective offices are  filled; w hether 
they are functioning under the law, or w hether there  is a vacancy
therein  The Senate, which has official knowledge of all o f the acts
o f another state departm ent, may not close its eyes to an existing fact 
merely because the executive has failed to transm it a communication 
giving it the advice. The fact that the Senate is called upon to consent 
to or confirm appointm ents presupposes an investigation upon which 
to base its judgm ent as to w hether or not it should confirm or reject 
the nam ed appointee. It is a m atter of common knowledge that the 
Senate of Kansas, likewise the Senate of the United States, may, and 
frequently does, investigate the character, fitness, and ability of the 
appointee subm itted for its consideration. The Senate must be 
perm itted to investigate on its own initiative, and w ithout com m unica­
tion from the Governor, the status of offices; otherwise the G overnor 
could fill end refill them at his pleasure by simply failing to advise the 
S e n a te .. . .  We conclude that the Senate did not go beyond its powers



in making the investigation concerning the offices held by the defen­
dants, and, having satisfied itself, that it could properly exercise its 
judgm ent thereon. While it is the usual and customary c o u rte d  of the 
executive to transmit such facts to the Senate, we believe it the be tte r 
view to hold that the Senate may, on its own initiative, if it so desires, 
ascertain the facts upon which to base its deliberative and final 
judgm ent in confirming or rejecting appointees of the G overnor.

B arrett, supra. 925-926.

Virtually all o ther courts that have considered this issue have reached the sam e 
conclusion. See, e.g., Bell v. Sam pson. 232 Ky. 376, 23 S.W.2d 575 (1930); 
M cChesnev v. Sampson. 232 Ky. 395, 23 S.W.2d 584 (1930); State v. Halladav. 219 
N.W. 125 (S.D. 1928); State v. Brewster. 84 S.E.2d 231, 248 (W .Va. 1954); 
Com m onwealth v. Stewart. 286 Pa. 511, 134 A. 392 (1926). O ur research has 
disclosed only one court decision that has reached an opposite conclusion, A ttorney 
G eneral v. W arner. 299 Mich. 172, 300 N.W. 63 (1941). T hat court though, held th a t 
under the Michigan Constitution and that S ta te’s court decisions that the confirm ation 
pow er of the legislature is a  legislative power, not a delegation o f the executive’s 
appointm ent power. As such, its reasoning is contrary to  the Alaska Suprem e C ourt’s 
decision in B radner and is distinguishable on that ground.

T herefore, I conclude that the legislature may properly consider the confirm ation or 
rejection of art. Ill, sec. 25 and 26 appointees of the governor, absent a com m unica­
tion from  the governor of a particular appointm ent o r appointm ents m ade during the 
interim  and the session. While it is hoped that the governor will comply with the 
reasonable procedure for communication of appointm ents the legislature has 
provided in AS 39.05.080, if the governor fails or refuses the legislature may take 
notice o f previous appointm ents and of the persons occupying the constitutional 
offices listed in sections 25 and 26. To hold otherwise would allow the governor to 
prevent the legislature from exercising its constitutional confirmation pow er at his 
whim, caprice, or neglect and would render the confirmation function a nullity. 
Shawver. supra . Such an absurd result was not intended by the fram ers of our 
constitution and would not, we believe, be em braced by our courts.

Ill

For your third question you ask what happens if the legislature does not act on M r. 
Douglass’ appointm ent on its own and if Governor Hickel continues to fail o r refuse 
to transm it Mr. Douglass’ name to the legislature for confirmation? The result of 
these inactions would be the failure of the legislature to confirm Mr. Douglass’ 
appointm ent to the Oil and G as Conservation Commission as required by art. Ill, § 
26 of the Alaska Constitution. Such an act would be tantam ount to a rejection under
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.......... .

AS 39.05.080(3) on the day the session adjourns.^  M unson v. Territory of Alaska. 
discussed earlier in answer to question 1, reaches a similar conclusion.

Although, AS 39.05.080(3) does anticipate an orderly procedure for confirm ation or 
rejection of all appointm ents by providing that all appointm ents will be presented to 
the legislature, (and if not confirmed they are rejected by operation of lav/), it does 
not anticipate the situation where an appointm ent has been m ade and a request for 
confirm ation is not communicated to the legislature. But, just as the legislature may 
take notice o f an appointm ent for the purpose of confirming an appointee, as 
discussed in answ er to your second question earlier, so too, is the legislature charged 
with notice w hen it fails to confirm a gubernatorial appointee even w ithout 
com m unication from the governor. Shawver. supra : Bell v. Sampson, sup ra . 
T herefore, if the  legislature does not act to confirm Mr. Douglass with o r w ithout a 
com m unication from  the governor, M r. Douglass’ appointm ent will have been 
rejected by the legislature on the day the legislature adjourns this session. A t tha t 
time, there will be a vacancy on the Oil and G as Conservation Commission and 
G overnor Hickel will be free to appoint som eone else to the sea t.^

IV

T he final question you posed was can the governor rem ove Mr. Douglass from  his 
position on the Oil and Gas Conservation Commission and, if so, on w hat grounds?

AS 31.05.007(d) provides:

(d) The governor may rem ove a  commissioner from office for 
cause including but not limited to incom petence, neglect of duty or 
m isconduct in office. A commissioner, to be rem oved for cause, shall 
be given a copy of the charges and afforded an opportunity to  be 
publicly heard in person or by counsel in the commissioner’s own 
defense upon not less than 10 days’ notice. If a commissioner is 
rem oved for cause, the governor shall file with the lieutenant governor 
a com plete statem ent of all charges m ade against the commissioner 
and the governor’s finding based on the charges, together with a 
com plete record of the proceedings.
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&  AS 39.05.080(3) provides in part: "Fa ilu re  o f  the legislature to act to  con firm  o r decline to  co n firm  
an appo in tm en t d u ring  the session in which the appo in tm ent was presented is tan tam ount to  a 
dec lina tion  o f  co n firm a tion  on the day the session adjourns."

^  Th is  new appo in tm en t w ill, o f  course, be subject to co n firm a tion  at the next regular session o f  the 
legislature.



From this section it appears that the members of the Oil and Gas Conservation 
Commission do not serve at the pleasure (or will) of the governor, but serve their 
entire term  subject to removal by the governor for cause pursuant to the procedure 
provided in the s ta tu te .-^  "Cause1' is not defined in AS 31.05, although, the listing 
in AS 31.05.007(d) of things included in "cause" is instructive o f what "cause" is. The 
listing includes within the term  "cause," "incompetence, neglect of duty or misconduct 
in o ffice .. .

The only definition o f "cause" that I could find in the Alaska Statutes was one 
pertaining to  the removal of the commissioner o f educati jn  "for cause." AS 14.05.- 
145(f). It provides tha t in that section "cause" means:

(1) incom petency which is the inability or the unintentional 
failure to perform  the duties of the commissioner;

(2) immorality which is the commission of an act which, under 
the laws of the state, constitutes a crime involving m oral turpitude; or

(3) m alfeasance or misfeasance in office which includes, but is 
not limited to, the failure of the commissioner to comply with the rules 
o r regulations adopted  by the board.

Black’s Law Dictionary defines "for causr" as:

W ith respect to  removal from office ' for cause ,1 means for reasons 
which law and public policy recognize as sufficient w arrant for removal 
and such cause is ' legal cau se ' and not merely a cause which the 
appointing power in the exercise of discretion may deem  sufficien t.. . .
They do not m ean removal by arbitrary or capricious action but there 
must be some cause affecting and concerning ability and fitness of 
official to perform  duty imposed on him. The cause must be one in 
which the law and sound public policy will recognize as a cause for 
official no longer occupying his office.

Clearly, then the governor may only remove Mr. Douglass for a "cause," which 
appears to be directly related tc Mr. Douglass’ perform ance and exercise of the
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— 11 Subject,  o f  course ,  to  th e  leg is la ture’s pow er to  fail to  confirm  them , thereby  effecting  the ir  
removal from  office.
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duties, powers, and responsibilities of his office and his ability and fitness to  perform  
those functions.

If y ru  have further questions, please contact me a t your convenience.

GPL:pl
91-247.plm
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S e n a t e  R e s o u r c e s  C o m m i t t e e

M E M O R A N D U M
May 2,1991

TO: Senate Resources Committee Members

FROM: Senator Lloyd Jone.-,

SUBJECT: CONFIRMATION OF RUSSELL DOUGLAS - 
Alaska Oil and Gas Conservation Commission

The appointment of Russell Douglas as one of three commissioners to the Alaska 
Oil and Gas Conservation Commission has been referred to both the Senate 
Resources Committee and the Senate Special Committee on Oil and Gas

It would he my intent to forego Senate Resources Committee hearings on Mr. 
Douglas. I am enclosing a copy of his resume for your information.

If there is no objection to this procedure, I would ask the members to sign a form 
indicating that the committee has reviewed the resume for Mr. Douglas and have 
no stated objections to his confirmation.

I would appreciate it if you would let me know your feelings on this by Monday, 
May 6,

Than k you.



BOARDS & COMMISSIONS

B u s s e l l  A. D o u g l a s s
6760 Teshlar  Drive FEB 1 4  iSbl

Anchorage, Alaska 09507 
Ha. (907) 349-5596
Bus. (907) 279-1433

EDUCATION; B.S. in  Petroleum Engineering, Xay 1973
Colorado School of Xinea -  Golden, Colorado

Graduate Courses, Univers i ty  of Alaska Anchorage 
Spring 1981: Yell Test ing  Analysis
Fall  1361: Vaterflood/Secondary Recovery Technology
Fall  1978: Arct ic  Engineering

E IP K R IB JC 2 :

August 1964 -  P resen t : Senior  Petroleum Reservoir Engineer, Alaska Oil A 
Gas Conservation Commission. In a d d i t io n  to  r e s p o n s i b l i t i e s  of the 
Reservoir  Engineering p o s i t io n ,  prepare  re p o r t s  for  the Commission 
concerning o i l  and gas r e s e rv o i r  performance in the S ta te .  Prepare d r a f t  
conservat ion  orders  and ad m in is t ra t ive  dec is ions  r e l a t in g  to  o i l  and gas 
opera t ions  in  the s t a t e ,  Supervise two s t a t i s t i c a l  technic ians  on the 
Commission s t a f f ,

Ju ly  1962 -  August 1964: Ps t ro leun  Reservoir  Engineer, Alaska Oil 6 Gas
Conservation Commission. Same r e s p o n s i b i l i t i e s  as  Acting Reservoir 
Engineer,

December 1980 -  July 1982: Acting Raservoir  Engineer, Alaska Oil & Gas
Conservation CoamiBsion. P.esponslble fo r  updating 3-D r e s e r v c i r  model of 
the Prudhos Bay 6ad le roch i t  Reservoir.  Gather and analyze well logs, wall 
t e s t e ,  f l u i d  data and core data fo r  u l t im ate  input  in to  3-D s imulator  and 
ovez'flll r e s e r v o i r  su rvo i l lance .  Prepara t ion  of r ep o r ts  and 

v recoxmsndations to  Ccnnission concerning model and r e se rv o i r  performance 
•(QCC navanant,  well t e s t  ana lys is ,  log an a ly s is  and well performance), 
I n i t i a t e  s tu d ie s  of new f i e l d s  and d iscove r ie s  in Alaska.

August 1976 -  Kovamber 1980: Petroleum Bngineer fo r  the Oil A Gas
Conservation Commission. Racponsiblu f o r  reviawing o i l  and gas exp lo ra t ion  
and product ion opara t iens  taking place in the S tnta  of Alaska with 
p a r t i c u l a r  a t t e n t io n  to  s a fe ty  aspec ts ,  prevention of physical waste and 
p ro te c t io n  of c o r r e l a t i v e  r ig h t s .  .Xake recosmandaticns to  Commission on 
problems and s i t u a t i o n s  a r i s i n g  as a r e s u l t  of a i l  and ga6 operat ions in 
Alaska, VitnsGc wall t e s t s  and crude o i l  measurements to  insure proper 
production accounting in  the S t a t e ' s  in tarQst .  Bst inate  reserves  of o i l  
and gas, r e se rv o i r  p a t a n t l a l  and eva lua te  recovery methods and t h e i r  
e f f i c ien cy .  Furnish t e ch n ic a l  advice c:n problems as soc ia ted  with but nut 
l im i ted  to  well spacing, equipa»nt,  s a fa ty ,  po l lu t ion ,  u n i t i z a t io n  and 
secondary recovery sqtheds.



toy  lfi22 ~ liinfl 1976: Petroleum Engineer with H. K. van Poollan nnd
Asecciates  Inc, Responsible fo r  general petroleum engineer ing such as lag  
i n t e rp r e t a t i o n ,  re s3 rvo i r  f l u i d  ana lys is ,  well t e s t  design and an a ly s is ,  
well  e t in r j l a t i an  design and ap p l ica t ion ,  repor t  w r i t ing  and coordina t ion  of 
education course reviews and updates, Included f i e l d  work in well t e s t i n g ,  
s a fe ty  equipment inspect ion and workover operat ions.

HOHD21SY .& PROFESS 105 AL ACTIVITES:

Licensed Petroleum Engineer—State  of Alaska s ince  August 16, 1979 EP4772,

Ksnbsr, Society  of Fetro leuc Engineers (S?E)
1588 -  Present:  Continuing Education Chairaan
June 1990; Elected Treasurer fo r  one y e a r  term

Member, Chugach E le c t r i c  Association, Hambar ^dvlscry Council (MAC)
Served one year as  Vice-Chairman and cr.e year as Chairman

REFERENCES; Sa* at tached


