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Labor and Commerce Committee considered SB 95

Agreements between a labor organization and a public employer.
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R eplace with CS [ 1. same title
[ 1] new title

[ ] attached amendment(s)
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[ ] do pass

[ ] do not pass

[ ] no recommendation
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{/ fiscal note(s) /?2p/W [ ] zero fiscal note(s)
[ ] appropriation-no fiscal note [ ] Governor's bill w/fiscal note
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FISCAL NOTE

STATE OF ALASKA ¢ { BILL NO. CSSB 95 C a’
1091 LEGISIAT1VE SESSION
Revision Dato: Department Affected:  Administration
Title An Act authorizing the regptiiation oll project: laoor agreaments. BRU: Gerera! Govermment

Component: Labor Relatias

Sponsor:  Rodoy
Requestor : COMPONENT SERIAL NO. Q\n\Ar\§s"
Benditures/Revernues:  (Thousands of Dollars)

OPERATING FYy 92 FY 93 FY A4 FY 95 FY 96 FY 97
PERSONAL SERVICES 185.0 A3 4.0 214.2 2263 237.6
TRAVEL 150 158 16.6 74 03 192
CONTRACTUAL 180 189 198 2038 28 28
SUPPLIES 30 32 34 36 38 40
EQUIPMENT 0] 0] 0 0 0 0]
LAND & STRUCTURES 0] 0 0 0] 0] 0
GRANTS, CLAIMS 0 0 0] 0 0 0
MISCELLANEOUS 0 0 0 0 0 0]
TOTAL OPERATING 221.0 2 243.8 6.0 2.2 23.6
CAPITAL 0 0] 0 0 0 0
REVENUE 0 0 0 0] 0 0
FUNDING: (Thousands of Dollars)

GENERAL FUND 221.0 2 243.8 2%6.0 210.2 283.6
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0
TOTAL 0 0 0 0] 0 0
POSITIONS:
FULL-TIME 3.0 30 30 30 30 30
PART-TIME 0] 0] 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate of aurant year inpect: None
ANALYSIS: (Attach a sparate page ifnecessary.)
This [, as amended, would authorize the State 1o negotiate directlywath uniions regarding thewages, hours and terms and coditias of
employment which prinvate arntractors woulld provide o emplloyees engaged inpLblicworks aorstructian and maintenaence, and o adhinister
those atract pggects.. Since lire agencies are ot staffed © negptaate ldhor agreements on behalf of tre State, this clllective bargpining
regotiation and edninistration regosibilityvill be dellegated 10 the Divisian of Labor Relatias.

Prepared by:  Bruce Cummings Phone: 465—4403 o

Divisia:  Lebor Relatios ti-  -Cdjct Date: y [jfiljf

Approved by Comiissioner:  Milllet! kelller | J \ /mJJ y g 111 "Il n

Agency:  Adhinistratian /Al [ \ i YE Cate: /

Distrioution (by preparer):  Legislative Finance, Legislative Sponsor, Requestor, OVB, &lrmpacted Agency(ies).

Page 1 d 2
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§3LEGCIRDKRI

)






STATE OF ALASKA
1091 LEGISLATIVE SESSION

Revision Dale:

Titke An Act aul.iarizir/tte negotaation of

project ldhor agreaments.

Sposor:  Redev
Requestor :

Bpenditures/Ravenues:  (Thousands of Dollars)

OPERATING

PERSONAL SERVICES

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENUE

FY @2
635.3
25
2.2
6.2

0

0
0
0]

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER

TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

780.2

Estimate of aarait year inpect:  Nore.

ANALYSIS: Attach a separate page recsssary.)

See atteded.

Prepared by  Bruce Cummings *7irravPv  /
Dimvisian: Lacor Relatios V

Approved by Commissioner:

Agency:  Adninistration

Distribution (by preparer):  Legislative Finance. Legislative Sponsor, Requestor, OVB, &Inpacted Agency(ies).

Rev 1090
= oa8x?%

FISCAL NOT

FY 93
719.6
4.5
5.7
6.5

o O O

8193

Milliett keller

Department Affected:  Adinistration

BILL NO. CSSB%

DRU: Gereral Govermment
Component:  Labor Relatias

COMPONENT SERIAL NO.

FY A FY &5
7%5.6 7933
43.6 457
%2 57.0
6.8 72

0 0

0 0

0 0

0 0
830.2 B2

0 0

0 0
80.2 9OB.2

0 0

0 0

0 0
10.0 10.0

0 0

0 0

Phone: 965403

Date: m~Am A

FY %6
83.0
48.0
2.8
75

o O ©

8.3

10

FY 97
8.7
X4
&2.8
79

,Ego o o o

8

96.8

Page 1 of 2
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008 LEESEATIVE SEssion BILL NO._CSSB %

ANALYSIS: (aontired)

This Allwoulld authorize the State 1o regotiate directlywith uniions regarding trevaeges, hours and terms and aodirtias ofFemp oymerntt whiich
private antrectorswoulld provice o enployees engaged inpblicworks arstruction and mainterence, and 1o adninister those antract projacts.
Since lireagenciies are ot staffed o regptiate ldor agreements on behalf of tre State, this cllective bargaining regotiation and adhiinistratian
resosibilityvill be delegated 1o tre Divisian of Labor Relatias.

ki inpossible 1o pradict fran tre Gl isdfjusthow many such project laoor agreements the State may negotiate and adhinister, or v nether such
effartswould inoreese or decrease ol pgject asts.  The [l ispranoted as an Alaskan hire hll; trarefare, we assume trett itvalll be utilized for
tret effatand thet il be otherwise astrautral intolal poject ast. There are over 275 prgjects listed n the proposed FY 92 budhet; thet
number s lidytogrow before passage. Many of these projects are refitter aostructian nor naintenance pojedts, hut the vest mgjority of them
ae. We prestdly negotiate and achiinister anly 10-11 colllective bargaining agreemanits. We aoeenative./ estinate that our FY 92 workloed
would at lesst double Fthis bl becomes lav. Il isassumed at live peraent (B%) per annum insuocceeding fisal years.



FISCALNOTE

e STATE OF ALASKA
1991 LEGISLATIVE SESSION

Revision Date:

Title: "An Act relating to agreements
between a labor organization...’

Sponsor:  Senator Rodey

Requestor:  Senate Labor & Commerce

OPERATING FY 92
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIFMENT

LAND&STRUCTURES
GRANTS,CLAIMS

MISCELLANEQUS

TOTAL OPERATING 00

CAPITAL
REVENUE

FUNDING:  (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL 00

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: None

Prepared by:  Jan Hart DeYoung
Division: Alaska Labor Relations Agency

FY 3B

00

00

BILLNO : SB 95

Department Affected: Lahor
BRU: ~ Commissioner's Office
Component;
Alaska Labor Relations Agenc
COMPONENT SERIAL NO. 1200

FY %4 FY % FY % FY 97

00 00 00 00

00 0C 00 00

204-2567
21991

Phone:
Date :

Approved by Commissioner:  Nancy Bear U serarAAAA

Agency: Department of Labor

Date: 2/19/01

Distrioution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 1C 90

FISCAL NOTE O

neivartment of LABOR

Page 1 of 1



STATE OF ALASKA
“1991 LEGISLATIVE SESSION

Revision Date: 19-Fcb-91
Title: An Act relating to agreement
between a labor organization & public employer
Sponsor: Senator Rodey

Requestor: Senate Labor and Commerce

EXPENDITURES/REVENUES:
OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING

FY 92 FY 93

0.0 0.0

CAPITAL
REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL 0.0

0.0
POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

Estimate of Current year impact:
ANALYSIS:

Prepared by: Sharon Barton
Division: Management and Administration

Approved by Commissioner: Harold Heinze
Agency: Department of Natural Resources

BILLNO. SB9%

Department Affected:
BRU: Ivfanagement and Aw
Components: Administrative Services

COMPONENT SERIAL NO.

(Thousands of Dollars)

FY 94 FY 95 FY 96

0.0 0.0 0.0

0.0 0.0 0.0

(Attach a separate page if necessary)

465-2406
19-Feb-91

Phone:
Date*
Date: 19-Feb-91
ml

Distribution (by preparer) : Legislative Finance, legislative Sponsor, Requestor, OMB,

& Impacted Agency(ies).
REV 10/90
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Department of \Tat.
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page 1
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424

FY 97

0.0
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FEB 2Q '91 03:01 DOTSPF COMM. OFFICE JUNEAU P.3/3

STATE OF ALASKA BILL NUMBER: SB 95
1991 LEGISLATIVE SESSION

FISCAL NOTE

? Ieaﬁn %c rela%gqlagreements between organization arid a pu%?c empﬂé\yf r(:‘ted B%&Sptgtewide

Sponsor: Senator Rodoy Component: e
Requestor Component Serial Number. 547 Bp%r. i

TI
—<
©
~

FY95 FYO6

TI
=<
©
IS

OPERATING FY92 FYO93
PERSONAL SERVICES
TRAVEL

CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOQOUS
TOTAL OPERATING:

o
o

O O O O OO0 oo
O O O OO O o o o
O OO OO0 oo oo
O O O O O oo oo
O OO O O oo o
O OO OO0 oo oo

CAPITAL

REVENUE

GENERAL FUNDS 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL FUNDING: 0 0 0 0 0 0
POSITIONS

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current yeanmpac

ol %ﬁ%{”ﬁm L e

Preparedby.  Jeffery C. Ottesen, Director, Phone;  466-261
Division:  Engineering and Operations g'tandards Date:  Feb. 191991
Approved by Commissioner: Fratk G i phone:  465-300
Agency:  Department of Transportation and Public Faclities Date:  Feb. 19 1901

Distribution By Preparer: Legislative Finance, Legislative Sponsor, Requestor, OMB. Impacted Agency(ies).
REV2/7/91 Page 1 0f 1



Sonalor Drue Poarce, Chair
Senator Virginia Collins, Vice Chair
Senator Dick Eliason

Senator Rick Halford

Senator Jay Korttula

Alaska State Legislature

SENATE %AI}IPEC__U\/NEQCE

WHILE IN JUNEAU
PO. BOXV

JUNEAU, ALASKA 99811
(907) 4653844

3111 C STREET, SUITE 150
ANCHORAGE, ALASKA 99504
(907) 561-2018

TO: Nancy Quinto

Senate Secretary
FROM: Rod R. Mourant Legislative Aide

Senate Labor & Commerce Commit
DATE: April 9, 1991
RE: CSSB 95(L&C)
Per our conversation today, | am formally notifying you that I
have requested a fiscal note on the subject bill. The bill was
moved from committee on April 3rd. I requested a fiscal note
from the agency on April 4th, April 5th and April 9th. I
contacted the Governor's O ffice on the matter on April 8th and
again today. I had previously spoken with you on April 5th and
understood that a new fiscal note was required prior to advancing
a bill.
From conversation today, | understand that you can advance the
bill to its next committee of referral with a notation that a new
fiscal note is forth coming. Please cause this to happen.
Thank you.
cc: Senator Pearce

Senator Rodey



Patrick M. Rodey glatffea i§>tatc legislature W C &, Site SI0

During Session:

Aﬂ Il 9, ]%1 Senate
o %m%"?
o §8ﬂ%&or f %Luary W
Subject B-%, Project Labor Agreerrents and fiscal notes
ave encl hree FIS tes and one de rtmental |t on aaph
rea|v e(teo D a%ar Uce %subsgq&) vé(?% %nrg g
emeasure vvas%o d Comnerce on E;rnr 5&
s T Aol M
attached§ before moving & b||| from the commftee of ﬁrsf referraJ | oy
gplﬁ]e ﬁ%S%QéB- Qre%s flscgg Acptes tPf oznero fror(?n threee M
rﬁerﬁf N p Irst proposedc’ %y thgoial)or pa£
Cuﬁ)eegaurt aAgm| | F&non V{?ul pg%rent FHCIW
mftte%P en Vo ve |n major cons clor proje

In |cat|n o not expect . t tlona
row |ons h@ ga sXal |mp tonpt% rs |ve
asrfphr(]:tely heeeb vvas |n rod E@a
a commlttee he ging E@gru ounce Oon %Dé

any rtu g hearing convene n, N I|ance %th he i




Rodey to Halford, April 9, re: SB-95 (page 2)

ar me are re Lre deIrve frsca the commrtte
e note rveda uessorr nes en_eM

£S n
mrrgrceeréonrnrtmee_%i (? n%_ frfa)lrn a"%@%% i still

ithout. receivi a fiscal note. from . DOA.
?ena(fe Lahar and - mmerce took action mavrn§r
rom committee Wit rndrvrd er recommendat an

wr houyt re iscal no from DOA. ’I@e oroindl three
t (o W Lih)b Were not altere e C aNges ITH e
P mierce

Ea%ooug &e noted that drl nt staff efforts rvr I\/b ant enat
TErce et secure
commitfee action were a empte on Apr an agarn Apr

Still no response.

I has”ﬁaken %e r%to hlggrg 0 produce Frscal Noe for

Ip ne otra rons
s trade 0 anrzatrops an nrn %
Irar cr ron
ro;u r a ree N advance

n srzea g cts oud not ove
0Se managem n personne aIre vrel -experrenc
negot 101S.

at%ethe nx\ |ttee of rrrer‘erraED&h vrBrlr? Sevrg}pl t(n
d certainl

est’ rnterest Igtr NN In line
amrnrs [ation’s. goa{ Oexge ratrve busrnes before M%‘
av session it goal

sTcrnaen rng Lf‘n&stB%S IS%¥& t%ne % o &mn tee.

cc: Senator Pearce, members Senate Judiciary Committee




Senator Drue Pearco, Chair
Senator Virginia Collins, Vico Chair
Senator Dick Eliason

Senator Rick Halford

Senator Jay Kerttula

Alaska State Legislature

SENATE LABOR AND COMMERCE
COMMITTEE

TO: Terry Cramer, Legislative Legal Coun~”l|
Division of Legal Services

FROM: Red Mourant, CommitteeAide IC

Senate

Labor &CommerceCommittee

DATE: March 27, 1991

RE: Senate

Working from

Bill 95

please redraft with the following changes:

1) Add a new

section that limits the application

WHILE IN JUNEAU
PO. BOX V

JUNEAU, ALASKA 99811
(907) 465-3844

3111 C STREET, SUITE 150
ANCHORAGE, ALASKA 99504

(907) 561-2018

the bill draft number 7-LS0319\J) dated 3/21/91,

Project

Labor Agreements to projects that are entirely funded by state or

local funds.

included in

2) Add a new
Labor Agreements to projects whose state and local
seven million dollars ($7,000,000).

in excess of

Terry, it is

This is intended to preclude projects
either partially or entirely funded by federal funds
PLA's.

section that limits the application

Wednesday, April 3.

Thank you.

that are
from being

Project
funding totals

our intention to hear' this new legislation on



Patrick M. Rodey HUaS&a §s>ttatte iéeggibsliattumre 311 C. Sr., Suif 510
Scmitor Arclior.ijjc, Alaska 99503

(907) 561-7618

During S§5101:
PQ Box V
Juncitn, Alaslui 99811
(907)-165-3793

NHI’Ch 14, ].%1 Senate

MEMORANDUM
To: genatorLaBgue Pearc

A\
enate arn %@@artn%cec Q%rﬁmttee
%H@rs,ﬂ Eovte Laor ’&aagm%rr%glammﬁttee
Fom  Senator Pat Rodk)
Subject:  SB-95. Project Labor Agreements

| am forwarding. copies of letters from Alaska contractors who support
0aSsage Wr& P ik

Xgu wll nt())(te%a &ng Orshare thesame %%}Jélalsnr& r r}‘&r Project Labor

reements several positive

potential project cost savings .

Alaska residency preference “In hiring
reliable and skilled source of workers
success with prior project laboragreements
use PLAs successfully Tike private” sector

P B L 4 00 . st
e, B e A i M

contractors
It makes, sense that public agencies should at least have the option to
success?ully employ a IOpurOject %%or agreement on aaslarge scaie pr&tect.
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LEGISLATOR'S COPY

If you have any modifications, TEGELAT'V@WM‘TS%SM” immediately.

RESEARCH REQUEST FORM

91.188

Request #
Senator Drue Pearce Pro.iect-Specific Labor Agree-
Requested for (Legislator)

ments

Rod Mourant (4993)
Staff Phone Number ASS'GNVENT
02/27/91 (GSH) Carol R. Vandor 02/27/91
Date/Time Initials Staff (3991) Date

SUBJECT DESCRIPTION
Research the use of pro.iect-specific labor agreements in Alaska. Where have they

been used? On what projects? By whom?

PURPOSE:

Background Info/Pertinent Files?

ANTICIPATED COMPLETION DATE: March 15. 1991

199t



Patrick M. Rodey Rlaffea iSStatc legislature a.C S, Siite 510

Actliorage, Alaska 9y50)
(%0n)=61-7618

During Srisum;

aaaaaaaaaaaaaaaaaa

February 20, 191 Senate
Memorandum

R Rﬁe Drléeena ar?_eabo% Commerce

Fomm  Senator Pat Rode
Sty and a pu% ygree rotectbﬁ%?nASregﬁ%rntgr%mn

urpose, of this leqislation Is to afford state agencies the same
8P0 un he private %ec%or oW enjoys o en?erq 0 project SIaBg)r

|Ie curr nt w 1S silent state a0enc authontly fr
P en{o r a0reemen @.?6 State agencies have sccess
Ltz hese agreements i
On the Bradle ect for ex le, an agreement Wes entere
etvve nyI%naEr%Eyd &or atidn cont fclors a/\gs%gan\ g
bu & helpe |ngt project onar conp 10N ‘some
n another ance a direct project | reement Was . enteregl Into
vveen a n|on an tlﬁ)e Jﬁ&askab(gtag ﬁﬁousmg%ho 9
aS estos abaie men Droject.
\Why. shoul ncy enter | roject labor acreement?  The
should a Stat[or ﬁt?ee %Ee ter into a Boe%t a ﬁ nt]

§| e answer is reason the private sector ttillizes them -
Savings.”
éf\e :]ng:ﬁ?ns il —Alaska Pnge lo?e sti?Ct cant BradIeYu(J_ak et’hearge| c%t‘n;ﬁtée I\ggsg

other ' mat er I gt‘f eg% Ielggs othe C0S
savings can %ep[t ol andlr egt ecos of the prOJecp



must e qpns ruc ngg %esr me-Jing

urres af truc unrnterr
sionIfican ec eg a srzea abor orce must.
enr]e k f [ce o meet the constructi on ca
eman bm Ine_being - |srup lons In [abor stpply — can an
cost millions In Tost

ost manhours.
Ungerscoring. t[ j otentral for cost savrn%%o e}nq Fas table coristhuctrpn

e O ol Gl g
%Tg Le Orovis ong found In [ upions W rn
oalméII OWn Af)?g i resr#errrug Igo r?ed g_\éﬁ | eperence el
sUr% Xa (?Dapa%a c!)(it(? av ere W? thrgh ﬁ] ﬁaﬁ
resulted. in, locar willage resra ecem te area having [
opportunity for enploymgn e 0|

It[ s also rngjorta{r note while pro t labor, atg mens are be

In aodition to bvr pfor ntial cost savr(?,%i\an schessfuI rrajor nperor

ea e overnrrents o F ik ey o 1oL
esey en% pE%r

non resr ents n to vvo
anon canan nac eml nona
nrons -nion
desrré rou
de eder

nce
rﬂe a [avv
exclusrve unron er o |on d non-

15 SpeC rcaI
unh%rlr a %ra or erEpa ¥t?e'ne—unron k RS ﬂ<s rough rﬁreohrrrnggygﬁ

or eorseV\rII begrven priorty for spac

Passae B%, wll p de s‘ te encr the opportunity to utilize

Jre[fee n ora gg)e(éme ts Lo d re rjnesIn gr(r) vrn SsuSrLeCCtS
s are hiad 1or QQas %cwor DrOJECtS.

Rodey, SB-95, Statement of Purpose



Patrick M. Rodey g>tate Hegisflature M C S, Suite 510

SSSSS or Anchorag, Alaska 99508
(907) 7618

During Session:

February 14, 1901
MEMORANDUM

1o
SC?ﬁarfoi_abo d° %%ﬁﬁ*ex&e—Qomnttee
Hom Senator Pat Rodey

! %cehedulln resgrdcgrruza Ion"an apﬁtubﬁ?clza%%l&e?greemnts

L G U A R o

mTErCe
o
[

Ihm/(rae d%ut(%a gn aa nclt alled se r§t|onBIaS§nal Slo 9gn%—tgy 12 ,§% eﬁf
Wi % R e
effos 0 ensure kans ar oye askart puolic vvorks prj

S ruc |n enance [rojec



Senate Bill (SB) 95

Draft version 7-LS0319/D,

An Act Permitting The state or

2/23/91

Political

Subdivisions

Of The State To Enter Into Project Taabor Agreements

1 _ 3 * XX *x

4 —8 This section simply clarifies

agency, administrative

regulations

how and by which

pertaining

to project labor agreements woill be
promulgated.

9-13 This section describes the purpose of the B ill
as being twofold: (a) to structure job site
labor relations on public construction x>ro-
jects in the interest of industrial harmony?
and (b) to create a public contracting option
for the State and political subdivisions that
does not now exist. The Bill will allow the

State and political

SENATE BILL 95
LINE-BY-LINE ANALYSIS

subdivisions to negotiate

Pago 1



cost-savings through the vehicle of a project
labor agreement, and thus to make more optimal
use of public construction resources.

LINILNQA~-PEGB. i (eon't)

14 A PLA is a type of <collective bargaining
agreement. Only in the construction industry,

however,

LINE NO.. PAGE 2

1-4 may a Union and an employer or governmental
entity enter into a <collective Dbargaining
agreement, regardless of whether the Union has
achieved formal majority status. This section
clarifies this fact and specifically applies
this special "private construction industry™
rule to the kind of public sector PLA’s con-
templated by this legislation.

10 This section specifies what kinds of provi-
sions may be included in a PLA, beyond such
traditional subjects as wages and benefits,
etc. it specifically authorizes the State or
political subdivision to require of prospec-

tive and successful bidders that they notify

SENATE BILL 95
LINE-BY-LINE ANALYSIS Page 2



LINE NO.. PAGE 2

12 - 16

17-21

SENATE BILL 95

certain "construction industry” labor organi-
zations of job opportunities on publicly
funded construction projects and that they
accept applicants referred by such labor
organizations. This idea 1is taken directly
from & 8(f) of the National Labor Relations

Act (NLRA).

foon»tl

These provisions enable the State or political
subdivision to include language in a PLA
establishing priorities in opportunities for
employment referral based upon training,
experience or length of service with the
contractor, i.e., seniority; the industry, or
in the particular geographical area. These
referral priorities are a traditional part of
a Union's operation of its hiring hall or job
referral system. They are also expressly
authorized by 8 8(f) of the NLRA and have been
approved by the National Labor Relations Board
(NLRB) and the United States Supreme Court.

The language of this section comes directly

from the construction industry exception to

LINE-BY-LINE ANALYSIS Pago 3



the rule against "hot cargo™ agreements con-
tained in § 8(e) of the NLRA. It allows the
State or political subdivision to require
would be bidders to comply with the require-
ment that they subcontract or do business only
with parties who agree to honor the terms of

the PLA.

LINE NO.. PAGE 2 (con't)

LINE

22 - 24 This section insures that the state or politi-
cal subdivision retains a sufficient interest
in and control over job site labor relations
to qualify for the various construction indus-
try exemptions provided for in this legisla-
tion.

25 - 28 This section provides that the standard good
faith rules governing the collective
bargaining process set forth under the Public
Employment Relations Act shall apply to PLA's.

NO., PAGE 3

29, p.2

7, p»3 Here the Bill provides that successfully
negotiated PLA's shall be reduced to writing

with a maximum term of three years's or for

SENATE BILL 95
LINE-BY-LINE ANALY81S Page 4
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LINE NO.. PAGE 3

11 - 12

8ENATE BILL 95

the length of the project, which ever is lon-
ger. Disputes under the agreement shall be
resolved through arbitration or by petition to
the Alaska labor Relation's Agency which s
empowered to adopt appropriate administrative
regulations.

This section clarifies that employees of
contractors and subcontractors on public
construction projects working under a PLA will

not be public employees.

(con'tl

This section provides that the right to par-
ticipate in an election addressing the ques-
tion of Union representation is not barred by
this legislation.

This section exempts the negotiation of a PLA
from the provisions of the procurement code.
Once the PLA is negotiated, however, competi-
tive bidding would apply toall other aspects
of the project. The PLA would have merely
established some of the pre-conditions for
submitting a successful bid. Moreover, col-

lective bargaining agreements are already

LINE-BY-LINE ANALYSIS Page 5



exempt from the procurement code since they
are contracts for MNservices,r. This section/

however, would remove any doubt.

15 - 16 This section exempts PLA's from the State's
anti-trust prohibitions. State law already
exempts those arrangements — such as the

negotiation of a PLA, that would be exempt
under Federal law. State action itself s

also generally exempt from anti-trust scruti-

ny. Nonetheless, this section would remove
any doubt.
im p ., sage 3 (conx»t)
17-21 These sections add appropriate language to the

procurement code and the Statels anti-trust
statutes to reflect the exemptions provided

for above.

SENATE BILL 95
LINE-BY-LINE ANALYSIS Pago 0
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An Act Relating To Agreements Between
A Labor Organization And A Public Employer

*kk k%

*k k% %

Tttfe reference made at line 3is to the Alaska
Public Employment Relations Act AS 23.40.070 et.
seer. The part of the statute specifically con-
tained at AS 23.40.110 deals with wunfair labor
practices or acts that neither (a) a public employ-
er nor <c¢) a labor organization may legally commit.
Subsection (b) currently provides for one exemption
from the section’'s prohibition against employer
unfair labor practices as follows: (b) Nothing in
this chapter prohibits a public employer from
making an agreement with an organization to re-
quire as a condition of employment (1) membership
in the organization ... following the beginning of
employment..."

Lines 4-7 add afourth part or subsection (d) to AS
23.40.110 which will operate to enable the State to

enter into typical construction industry or



prohire agreements with a labor organization cover-
ing construction industry employees.
Subsection (d) (1) at lines 8-9, authorizes such
agreements regardless of whether the union has been
elected to act as their bargaining representative
by a majority of the employer's employees, Ordi-
narily, collective bargaining occurs only after a
union has first been elected by a majority vote of
the employees affected. However, recognizing the
enormous workforce instability in the construction
industry, several decades ago Congress approved
special rules for bargaining between wunions and
construction industry employers. For example, in
the construction industry a project will often be
designed and let before any employees have been
hired. For this reason, subsection (d)(1) enables
a public employer, like its private counterparts,
to enter into an agreement with a union covering a
construction project before the job has been award-
ed or any employees are hired.

The language proposed at (d)(1) 1is a common
feature of Federal Labor Law. The language, in

fact, is derived is nearly identical form from the



LINE! NO, .

PAOCE .1

National Labor Relations Act at 88(f) as follows:

It shall not be an unfair labor
practice .,. for an employee

to make an agreement cover-
ing employers engaged (or who,
upon their employment, will be
engaged in the building and
construction industry with a
labor organization of which
building and construction em-
ployees are members ... because
(1) the majority status of such
labor organization has not been
established under Section 9 of
the Act prior to the making of
such agreements ... 1

(10-12) The language at subsection (d)(2) is also taken

reference

opposed

to

from

S8(f) of the NLRA and is intended only to

empower the public employer to give such a

labor

its

organization the opportunity to refer

out-of-work registrants 2 to the public

employer for work opportunities. Simply

stated, it authorizes the public employer to

utilize a wunion's hiring hall or referral

procedures to secure applicants for employ-

ment.

taken

after

section 9

The language as it appears at (d)(2) is
directly from the NLRA

the above quote from 88(f)(1) as follows:

of the NLRA deals with elections as does our

to AS 23.40.100 at line 9.

Anyone, member and non-member alike, by law may register
with a union to secure employment; hence, the term "registrant™ as

"member."

-3
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* * «

(3) Such agreement requires
the employ'jr to notify such
labor organization of opportu-
nities for employment with such
employer, or gives such labor
organization an opportunity to
refer qualified applicants for
such employment . e

Section (d)(3) is again taken directly from the

NLRA at 88(f) as follows;

* A A
(4) Such agreement specifies
the minimum training or experi-
ence qualifications for employ-
ment based upon length of ser-
vice with such employer, in the
industry or In the particular
geographical area ... (emphasis
supplied.)
This language merely authorizes the public employer
to utilize a union's hiring hall. By law, such
hiring halls may legally provide for distinctions
between otherwise equally qualified applicants
based upon one applicant’s residence in a specified
geographical area, i.e., the State of Alaska. Such

geographical preferences are a traditional part of

a union's hiring hall and have been recognized not



LINE NO.,

(2-6)

P&GE 2

only by congress but approved in Bricklayers
Union/ 49 LRRM 1223 (1961) by the NLRB and in IBT
v, NLRB, 365 U.S. 667 (1961) by the United States

Supreme Court.

fleation 1(d) (1)~ (3) of this bill addressed certain
actions of the government in its capacity as a
direct employer of construction industry employees.
The language at *ubseation (e) addresses the public
employer's relationship with its <contractors and
subcontractors as opposed to its employees. It
specifically authorizes in public contracts the
kind of "subcontracting agreements"™ that can and

have been wutilized in the private sector for de-

cades.
Like the previous sections, this language also
comes directly from §8(a) of the NLRA. Section

8(a) generally prohibits an employer and union from
refusing to handle the goods of or do business with
any other employer. Such prohibited agreements are
commonly referred to as "Hot Cargo."” Like the
"proviso" to g6(6) of the NLRA, our section (e),
expressly exempts such contracting agreements from
any statutory or other legal prohibition. The
"construction industry proviso™ or exception to

-5-
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PROS 2

the NLRA's prohibition against "Hot Cargo"™ agree-

ments provides as follows:

a**

(PROVIDED), That nothing in
this subsection (e) shall apply
to an agreement between a labor
organization and an employer in
the construction industry re-
lating to the <contracting or
subcontracting of work to be
done at the site of the con-
struction, alteration, paint-
ing, or repair of a building,
structure, or ocher work
Provided further, that for the
purposes of this subsection (e)
The terms any employer

shall not include persons in
the relation of a ... manufac-
turer ... working on the goods
or premises ... or performing

parts of an integrated process
of production in the apparel
and clothing industry

Certain legal <challenges to agreements such as
those provided for in 8B 95 have been filed. Where
such challenges have been preliminarily successful,
as in the Boston Harbor case recently decided by
the 1st Circuit Court of Appeals, the error most
commonly cited by the Courts involved the public
employer's failure to retain control over the
"means, manner and standards of performance” of
employees working on projects covered by such
agreements. We have thus shored-up this potential
problem by insuring the requisite involvement by

6 -



line no.. page 2

(9-11)

(12-14)

the state with the language that appears at lilies

6-8.

The NRLA like SB 95 excludes certain activities
including manufacturing from its coverage. SB 95,

however, goes on to provide additional exemptions

for more typical Alaskan industries Ilike fishing,
agriculture, logging, timber and shipping. All
these exemptions do, however, is to narrow the

application of SB 95 to the construction industry
only. SB 95 will apply only to construction pro-
jects built bv the State directly as an employer of
construction industry employees, or to projects
built for the State by contractors and subcontrac-
tors wutilizing State funds appropriated for such
construction.

The language at aubsection (f) again parallels the
NLRA. It merely provides that execution of the
kind of "pre-hire™ or project .labor agreements
contemplated by BB 95 is not intended to prevent
any group of employees from exercising their right
to vote on the question of union representation.
Such elections are currently provided for under AS
23.40.100; hence, the reference at lines 13 and 14.

Likewise under the NLRA, pre-hire or project agree



(15-16)

ments authorized under Sections 8(e) and 8(f), do
not bar elections as provided for under 89 of the
NLRA, as follows:

Provided further, that

shall not be a bar to a peti-

tion filed pursuant to Section

9(c) or 9(a)
The language of the NLRA on this point is nearly
identical to that provided for by SB 95, Subsec-
tion (g) provides that the agreements authorized by
8B 95 are not prohibited by AS 45.50.562 -
45.50.596 dealing with prohibitions against Monopo-
lies and Restraints of Trade. In a certain sense,
it merely clarifies AS 45.50.572(u) which already
exempts the activities of labor organizations from
coverage as follows:

AS 45.50.562 - 45.50.596 do not

forbid the existence or opera-

tion of labor ... organizations

frecm law fully carrying out

the legitimate objectives of

them
AS 45.50.572(b) already exempts actions or arrange-
ments authorized

under the Jlaws of the United

States which exempt these actions or

arrangements from application of the

anti-trust laws

To the extent such contracts as provided for under

SB 95 might be "required*' by a state regulatory

8-



(17-18)

(19-20)

agency, they are again already exempt from the
State's anti-trust prohibitions under AS

45.50r572(g) ;

AS 45.50.562 - 45.50.596 do not

forbid activities expressed required

by a regulatory agency of the state

if the regulatory agency has

given due consideration to the pos-

sible anti-competitive effects
Like the above reference, subsection (h) exempts
the agreements provided for under SB 95 from the
application of AB 36.30 et. a«g.. also referred to
as the State Procurement Coda, <competitive bidding
requirements would thus not necessarily apply to
pre-hire or project labor agreements. That is not
to say that job awards would go to the other than
the low bidder. It merely means that in consider-
ing which of several bids would be both low and
qualified, the state would be able to legally
preference those contractors who had executed
agreements to secure their employees from appropri-
ate geographical or "area preference based” wunion
hiring halls.
Section 2 of SB 95 adds new language to AS 23.-
30.850(b) which now lists those contracts specifi-

cally exempt from <coverage under the Procurement

Code. The new language adds a 23rd exemption for

-9-
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"agreements entered into" under 88 95.
(21-24) Finally, section 3 of SB 95 adds similar language
to the current list of anti-trust exemptions pro-

vided for at AS 45.50,571 to include the agreements

contemplated by 8B 95.

e:\Bzymonak!.mem
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 13, 1990
SUBJECT: rroject iaDor agreements
(SB 529)
TO: Senator Pat Rodey
FROM: Teresa B. Cramer

Legislative Counsel

You have requested additional comments on the contracting
and hiring procedures proposed for public construction

projects.

Your office has provided me with a copy of a memorandum from
Carolyn E. Jones, Assistant Attorney General, in which Ms.
Jones suggests that the state procurement code currently
bars a state agency from requiring bidders to hire its labor
force from a single source. She also suggests that the
arrangement 1is vulnerable to constitutional attack. I would
agree with both of these conclusions.

It would be possible to amend the procurement code so that
specifications for public construction contracts could include
a project labor agreement. SB 529 addresses the state"s
power as an employer to enter into a prehire agreement on
its own behalf. It does not address the state®"s ability to
enter into public construction contracts that require
private contractors to secure their workers from a
particular union. To do so, an amendment to AS 36.30.060,
to permit agencies to include prehire agreements 1in the
specifications for bids for public construction contracts,
would be advisable.

The specifications for state contracts constitute state action
and provide a basis for challenging the legislation. A bidder
who did not use union labor or preferred to secure union

labor through a local not included in the specifications

could challenge the inclusion of the requirement in the bid
specifications as a denial of equal protection. The state
could point to the policy favoring collective bargaining for
support of the bid specification requirement, but could not



Senator Pat Rodey
Page 2
April 13, 1990

justify, on the basis of resident hire, 1its choice of a union
that included a resident hire policy over one that did not.
In Robison v. Francis, 713 P.2d 259 (Alaska 1986), the court
held that excluding nonresidents from public construction
jobs so that more jobs would be available to state residents
was not a permissible justification for discrimination under
the privileges and immunities clause. Ms. Antel suggested
that Image Carrier Corp. v. Beame, 567 F.2d 1197 (1977),
offered some hope on the constitutional 1issues raised try the
proposed contracting provisions. The case arose from a New
York City resolution requiring that certain city forms be
printed by union shops. Nonunion printing shops challenged
the requirement as a denial of equal protection. The court
held that the requirement imposed economic regulation only.
The state policy in favor of collective bargaining provided
a rational basis for the resolution. The dissent argued
that the city, as trustee of the people, must conserve
public funds and therefore found the union shop only policy
as unreasonable and unrelated to qualifications for the job
to be performed.

A challenge to the project labor agreements that are the
basis for SB 529 would almost certainly include Privileges
and Immunities and right to travel 1issues as well as equal
protection claims. The Alaska courts have found the state’s
justifications for resident hire and local hire statutory
requirements unpersuasive in recent years. It seems likely
that if the court reaches the constitutional issues, the
resident hire requirements would fall. However, a contractor
standing to raise the constitutional claims of a nonresident
construction worker could be challenged and, as Ms. Antel
points out, a nonresident"s standing to assert claims against
the state is also attenuated by the removal of the residence
discrimination to the union.

IfT 1 may be of further assistance, please advise.

TBC:Imb
L1 0/066



March 14, 1991

Drue -

These are the cases Helene Brooks was referring to in last ni
hearing. I thought we already had copies but a review of my

files proved me wrong. Rodey's office had never distributed.

I have given copy to each committee member.
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either part of the TOOMer test 3 First, the state failed to present a
substantial justification for its discrimination. Alaska had not shown
that nonresidents were a "peculiar source” of the state’s high unem-
ployment. In fact, many Alaska residents were jobless hecause they
were not qualified for available employment.5. Second, the state had
failed to prove that the act was sufficiently narrow in scope.2 The act,
which granted on across-the-hoard preference for all Jobs and all resi-
dents, Tegardless of training or employment stafus, was grossly
overinclusive. o ,

. The Court also refuted the state’s clajm of |mmun|t¥ from the
strictures of the privileges and immunities clause based on the natural
resources exception,. 54 The Court noted that a state’s, 8rognetary con-
nection to the discrimination may warrant consideration, but held that
Alaska’s attenuated proprietary interest in the contracts re%ulated %y
Alaska Hire could not justify the resulting discrimination.% Accord-
Ing to the Court, the Act “[Was] an attempt to force virtually all busi-
nesses that henefit in some way from the economic ngple effect of
Alaska’s decision to develop its 0il and gas resources to bias their em-
ployment practices in favor of the state’s residents.” 5%

The Court next.applied. privileges, and immuniges, analysis to a
K}Ical h|r? aw n m@ E |I8,|n ns(%rucu,on rades ?%uncﬁv.
ayoro en.5 Lamaen involved a municipal law that required
forty percent of all employees of contractors and subcontractors on
city” projects to be Camden residents.® The proposed justification
présented by the city was that the law was enacted to alleviate eco-
nomic blight and to halt the resulting exodus of Camden’s residents. 3

Although the case applies a privileges and immunities analysis to
a municipal”law,@the Court’s opinion is applicable to state laws in

50. |1, at 526-27 (footnote omitted).
51. 10,

52. |, at 527-28.

53. 11,

54. 11, at 528.

55. 10, at 529.

56. |1, The Court noted that the only limit on the scope of Alaska Hire was that
the activity to which the statute was applied take place within Alaska. f. at 531.

57. 465 U.S. 208 (1984).

58. The Camden ordinance, adopted as part of a statewide affirmative action pro-
gram, required that contractors on public works projects attempt to employ Camden
residents and always have Camden residents comprising at least 40% of workers. |
at 211.

59. |1, at 222,

60. |1, at 216-18. The Court held that the Camden ordinance was not exempt
from privileges and immunities clause review at the cliallenge of out-of-state residents
merely because some in-state residents were similarly affected by the ordinance. i, at
217-18.
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several respects. The Court hdd the right to employment with private
contractors on ﬁ)ubhc works projects t0 pe fundamental.6l The Court
also outlined the apE)ropnate amework for evaluatin h?(consytu-
tllonahty quktl e statute, the TOOMer test refined in “HICKIIn (“the

oomer-Hicklln test").62 However, due to a sparsity of evidence: the
Court declined to apply the testés Instead, the Court remanded the
case for evaluation under the articulated standards.64

Camden shows that the Caurt is retreating from the bard line it
took against local hire laws jn HICKIin, The Court made several nota-
ble points that could work in favor of a state attempting to defend a
local hire law. First, the Court held that any analysis under the privi-
leges and immunities clause must “be conddcted with due regard for
the principle that states should have considerable leeway in afalyzing
local evils and in prescribing appropriate cures.”& Second, notm%
Camden’s proprietary interest in the jobs at issue, the Court state
that granting leeway was especially important when a government
Eracnce,d discrimination as a condition of its own spending.@® The

OLkrt d|éﬂn%u|shed, its rejection of the proprietary interest asserted in
Hicklin,&lwhich it had Held to be too attenuated to Ausnfy Alaska’s
discrimination. The Camden ordinance, by contrast, did not have the

rgJ_ple effect” that proved fatal to the Alaska aw.88 “It [the Camden
ordinance] is limited in scope to employees working diréctly on city
g_ubllc works prgect . the Court noted.@ As the preceding discus-
ion shows, the Camaen Court apparently reco%mﬁd the importance
of the mitigating factors it had rejected under the Hicklin facts, Un-
fortunately; due'to the lack of evidence before the Court, it could not
apply these factors to the local hire law in controversy. 0

61 |1, at 219,

62. Sbt I pId notes 50-53 and accompanying text

63. (4001, 465 U.S. at 223. No trial had been held in the case. The Supreme
Court of New Jersey had certified the case for direct appeal after brief administrative
proceedmgs pertaining to the state treasurer's approval of the law. | l

64.

65. |1 at222-23 (quoting Toomer v. Witsell, 334 U.S. 385, 396 (1948)).

66. |1 at223.

67. St 5l Pl notes 59-60 and accompanying text

68. United Bldg. & Constr. Trades Council v. Mayor of Camden, 465 U.S. 208,
223 (1984).

69. |1

70. One group of commentators interprets the cam den ruling as clearly favorable
to states attempting to uphold local hire laws. $¢¢ 1R. Rotunda, J. Nowak, &J.
Youno, It note 23, § 12-7, at 658. The authors state that cam den's reference to
other cases upholding restrictions on public employment against equal protection and
commerce clause claims indicates that the Court is unlikely to invalidate city or state
r?sidency requirements for public employment under the privileges and immunities
clause.
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I1l. State CourtiInterpretations of Local Hire Lav/s
A. State v. Antonich: Wyoming Preference Act Upheld

Wyoming is the only state in which a highest state court has held
a local hire law constitutional in the wake of Camden. The case that
tested the Wyoming law, State v. Antonich,11 stemmed from the crimi-
nal prosecution of construction company superintendent Roger
Antonich.72 The state charged Antonich with violating the Wyoming
Preference Act,73 which gives a complete preference to qualified Wyo-
ming residents for employment on public works projects and provides
misdemeanor penalties for supervisors who flout the law.74 The prose-
cutor alleged that Antonich fired a Wyoming worker from a public
construction project in order to hire nonresident workers.73 The
county court dismissed the charge on the ground that the statute vio-
lated the privileges and immunities clause. The Wyoming Supreme
Court reversed and found that the statute satisfied the Toomer-Hicklin
test, 76

As a threshold matter, the state conceded that the Wyoming Pref-
erence Act burdened a fundamental right, the right ofa nonresident to
work on a public construction project,77 and therefore fell within the
purview of the privileges and immunities clause. The evil that the Act
was intended to combat was “. . . a resident remaining unemployed
while a nonresident takes ajob on a Wyoming public works project.” 78
The court found that “without question” reduction in unemployment
is a valid state goal.® Conceding that other states’ local hire laws
have usually not survived privileges and immunities scrutiny, the
court explained several factors distinguishing the Wyoming statute

71. 694 P.2d 60 (Wyo. 1985).

72. 11, at 61

73. Wyo. Stat. 88 16-6-201 to -206 (1977). The Act provides:
Every person who is charged with the duty of construction, reconstructing,
improving, enlarging, altering or repairing any public works project or im-
provement for the state or any political subdivision ... shall employ only
Wyoming laborers on the project or improvement. Every contract let by any
person shall contain a provision requiring that Wyoming labor be used ex-
cept other laborers may be used when Wyoming laborers arc not available
for the employment from within the state or arc net qualified to perform the
work involved

It § 16-6-203 (1977).
74. 10, § 16-6-206 (1977).
75. A1lnich. 694 P.2d at 61.

76. 1. at 64.
77. 1t at 62.
78. 15 (citation omitted).

79

<
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and contrasted the Wyoming law with the Alaska Hire statute stricken
in Hicklin.&

The court described several features that narrow the scope of the
Wyoming Preference Act. First, the Act does not attempt to eliminate
general unemployment Instead, it applies only to nonresident™nnli-
cants for public works construction ioba.8L Second, the statute limits

jdemands on employers, merely requiring an employer todeny nonresi-
dents employment when the state can provide qualified resident” to
regents'needs.84'Finally, the statute applies only to prefects in which
the~state has a proprietary interest.83 The, court concluded that the
Act was constitutional because it narrowly addressed the goal of re-
ducing unemployment and because the degree of discrimination “bears
a close relation to the state’s valid reasons for discriminatory
treatment.” 84

Gaps exist in the Antonich court’s reasoning. The Toomer-
Hicklin test requires (1) that nonresidents constitute a peculiar source
of the evil at which the statute is aimed, and (2) that the discrimina-
tion be no greater than necessary. The Antonich court’s opinion, how-
ever, lacks analysis of either of these issues.

Nonresidents may in fact cause unemployment in Wyoming. In
1985, the state ranked fourth highest in percentage of unemployment
benefits paid interstate.8& This factor may indicate a high percentage
of nonresidents working in Wyoming.8 The combination of these fac-
tors indicates that Wyoming has an unemployment problem that may
be caused by nonresidents. The court should have considered such
factors in its opinion rather than assuming that a causal relationship
existed between nonresident laborers and unemployment.87

80. |l at64. The court stated:;
The Wyoming statute at issue in the present case requires merely that gov-
ernmental funds, allocated to public works projects, be used to hire qualified,
available residents in preference to nonresidents. The statute does not effect
the sort of wide-ranging discriminatory treatment fatal to Alaska Hire in
Hoickhin v 0 rheck
[l at 63,
8L |1
81 i
83. |l
84. Il at 64.
85. Labor Report,il]I1 note 3, at 19.
86. St 3I)IE note 5.

87. State v. Antonich, 694 P.2d 60, 64 (Wyo. 1985) (Thomas, CJ., concurring).

Chief Justice Thomas stated:
I have a concern about the adequacy of the record to support the nexus
between the evil of "a qualified Wyoming worker's remaining unemployed
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The concurrence in Antonich points out a second flaw in the ma- 1
jority’s analysis. Although the majority finds that the statute’s nar-
rowing features allowed it to pass the second prong of the Toomer-
Hicklin test, the concurrence disagreed with this holding.8 The con-
currence notes that the preference granted by the statute is not limited
to those who are unemployed. Any Wyoming resident who is quali-
fied and available for work receives a preference.8 A statute granting
employed residents a preference to the detriment of nonresidents is
overbroad for its stated purposes of reducing unemployment.

Jfa sum, Antonich demonstrates that a local hire statute can pass
iudiriaLicaitfflv~tiowevcr. the court apparently applied the Toomer-
Hicklin test perfunctorily. Although it is possible that the Wyoming
statute could have passed constitutional muster, the Antonich opinion
does not prove that the statute should have survived. * m

B. Cases Striking Local Hire Laws

State and federal courts outside Alaska have held local hire laws
unconstitutional as violative of the privileges and immunities clause.
Perhaps the most restrictive interpretation ofthe constitutionality ofa
local hire law derives from a 1984 advisory opinion of the Supreme
Judicial Court of Massachusetts to the Massachusetts Senate.90 The
Massachusetts court analyzed a proposed bill that would require pri-
vate contractors on 3tate-ftinded projects in areas with high unemploy-
ment to employ Massachusetts residents in at least eighty percent of
all jobs covered by the contract.9l

In its analysis of the bill, the Supreme Judicial Court of Massa-
chusetts observed initially that the bill would burden a fundamental
right® The court then found that the bill failed both prongs of the
Toomer-Hicklin test Noting that it had no records with which to
work, the court assumed arguendo that nonresidents were a peculiar

while a nonresident goes to work on a government-funded construction pro-

ject" and the statute in question. | agree that that is a possibility, but the
T record docs not demonstrate it.

88. I

89. |0 Unfortunately, the concurring opinion provides merely an unworkable
alternative. The concurrence relies upon the state’s proprietary interest in the projects
to Qnd that the statute does not violate the privileges and immunities clause. The
concurrence rcems to stipulate that because the state is participating in the market-
place its actions are immune from privileges and immunities clause scrutiny. |1 at 65.
The United States Supreme Court, however, lias rejected that argument. §¢¢ 1 pr
note 24.

90. Opinion of the Justices to the Senate, 393 Mass. 1201, 469 N.k\2d 821 (1984).

91. |0 at 1201-02, 469 N,E2d at 822.

92. |0 at 1203, 469 N.R2d at 823.
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RON ZOBBL,

ATTQHNHY AT LAW .
101B Wow: Sixth Avbtxjo * Suit® 300
Anchorogo, Alaska B9SD1
ISCT7] 273-35S7

January 14, 1988

Mr. Ray Metcalfe
Metcalf Investments Inc.
PO Box: 4-2766

Anchorage AK 99509

Re: An Act limiting the period of employment
in remoue locations.

Dear Ray:

I have reviewed your proposed statute limiting the period of time

that a person may work in remote locations. This proposed legis—
lation avoids a major legal problem in past resident hire legis—
lation. It has long been held that the states have the legisla—
tive power to regulate hours, wages and conditions of employment.

See, e.g., West Coast Hotel v.Parrish, 300 U.S. 379 (1937). Past
efforts of the"state to impose"residency requirements have been

challenged successfully wunder the Privileges and Immunities
Clause of Article IV of the U.S. Constitution. Hicklin v.
Orbeck, 437 U.S. 518 (1978); Robison v. Francis, 713 P.2d 259
(Alaska 1986). However, a successful privileges and immunities

challenge would be very difficult if the legislation does not
explicitly discriminate between residents of Alaska and non-—
residents, especially whera the proposed legislation has as its
primary purpose the regulation of safety and the conditions of

working in remote locations. This proposed legislation would
have the incidental impact of making it more convenient to live
in Alaska. However, it would be very difficult to attack in

court, especially if it can be shown that persons who work for
long periods of time in .remote locations, such as the North
Slope, are less efficient, observant, or have more accidents.
The purpose of avoiding the long separation of families may also
be a neutral, non-discriminatory purpose that would support such
a statute. As long as there is some evidence to support this
proposition, the legislature or the people through initiative
would have a great deal of discretion”7n regulating hours and
working conditions.

Your proposed legislation would be much les3 vulnerable to the
challenges which have been successful in the Hicklin and Francis
oases.

Ron Zobel

~T. ;fAFa m er's coneerns
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For an Act entitled: An Act limiting the period of employment 1in
remote locations.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF ALASKA:

¢Section 1. AS18.60. 1is amended by adding a new section to read:

Sec. 18.60.061. DECLARATION OF HAZARD. Employment
remote locations for excessive periods of time imposes a
substantial burden upon, and a hindrance to the people the state

in terms of 103t production, lost wages, medical -expenses,
increased 1insurance costs, disibility compensation payments, and
physical and mental health problems, and social problems

including drug and alcohol abuse, family discord and domestic
violence.

¢Section 2. AS18.60 1is amended by adding a new section to read:

Sec. 18.60.062. LIMITATION ON PERIOD OF EMPLOYMENT IN
REMOTE LOCATIONS* (a) A person may not work at a remote location
for more than seven days in fourteen days, excluding time going
to or"from the job location.

(b) It is the purpose of this section to limit the days of
work in a fourteen dayperiod to seven days ofwork at remote
location(s) regardless of the type of duties or number of
employers.

(c) In casse of emergency, where life or property is in
imminent danger, the period of work may be extended during the
continuance of the emergency,.

(d). Workers .in remote locations shall be transported to
non-remote locations, or their domicile in another remote
location, during the seven day period that they are not working.

*e). This section does not apply to:

D Persons who are domiciled at the remote location,
and maintain a dwelling unit at the remote location that 1is not
directly related to their employment at the remote location, and
who do not occupy employee housing accomodations during the
period of work. For the purpose of this subsection employee
housing accomodations are accomodations that are not in the
ordinary course of business regularly provided on a commercial
basis to the general public. Employee housing accomodations
shall not be brought within this exception simply by offering

lodging to the general public.
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* *

(2) Persons who are employed for a period or periods

not more than four work-weeks 1in the aggregate 1in any calandar
S%Jré" an industry found by the Commissioner to be of a seasonal

Fggg;ion 3. AS18.60.105 1is amended by adding a new subsection to

In AS18.60.061 and AS18.60.062 "remote location”™ means a
in which the domiciliarys of that location are qualified
a subsistence basis under state or

(c)
location
to harvest fish and game on
federal law or regulation.

of



United States'uownment

NATIONAL LABOR RELATIONS BOARD
Region 19 - Resident Office
222 Weat 7th Ave -No. 21

, Anchorage, AK 69513-0076
(907)
271-5015

«

February 26, 1991

Al&sEa gV\t/éHstc}/n Construction, Inc.
Wasilia, Alaska 99687

Ret 1.B.K.W. Local 1547
Horner Elactrio Association
Caae No. 19-CE-92

(Settlement

The above-captioned case charging violation under Seetion 8 of the National
Labor Relations Act, as amended, has been carefully investigated and
considered. .

Aa a result of the investigation, it appears that further proceedings
are 'noc warranted .at ethis. time. | am, therefore, refusing to -issue
Complaint .in this matter. .A written-.summary report of the basis for

oy conclusions is attached.

Pursuant to the National Labor Relations Board Rules and Regulations,
ou may obtain s review of this aotion by filing an aﬁpeal with the
eneral Counsel addressed to the Office ‘of A\}\J/paal_a, ational Labor
Relations Board, 1717 Pennsylvania Avenue N.W, Waahington, D.C. 20570,
and a copy with no. This appeal muse contain a complete! statement settmgi
forth the facts and reasons- upon which it is -based.”-'The ‘appeal ous
be received by the General Counsel in Waahington, D.C. by the close of
business on March 12, 1991  Upon good cause shown, however, the Ceneral
Counsel may grant*special permission for.-a longer period within which
to file. “Any request for extension of time must be submitted to the
Office of Appeals in Washinton, D.C. and a copy of any such request should

.be -submitted to me.



*J.U niv-nu\Mbt. iOMr"

Res Local 1547 |.B.E.W./Homer Electric Association
Case Noé| 19-CE-92
an
Local 1547 I.B.E.W./Chugach Electric Association
Case No. 19-CE-93

SUMMARY REPORT

Both charges alleges that I.B.E.W. Local, 1547 and each of the above
Employers have violated Secion 8(ef) of the Act by entering into collective
bargaining arqreeme'nts or Letters of Understanding which provide that certain
work.-may pg' be “contracted, .or 'subcontracted to- firms which are; signatory
<10 .agreement8’ . wito Il Evy.;local1547. C ke m a wna x A-
ek  Feeoe . . 0 .o”' » ¢ ) T. , N RS

"’ The- investigation established Jthat;i’B,NEW-. .Local' 1547';and Homer Electric
Association have in effect a Letter of Understanding which provides .th'at
Mli contractors, signatory to agreements with .[.B.E-"W. Local. 1547 may perform
sWork -normally.' "performed" b)(IH A_.bargaining -unit-' employees on construction-
.projects., "I.BIE.W :."eLocal’-1547 ‘and 'Chugach Electric '.Association. have..
contractualprovisions- within::8eparat'e;-agrie'emeifts.. covering outside’ employees.*
AAN0=" g eneration pranc «—eMplOyees :=which“provide - ‘that ~work.-..-involving -, new’
construction; performad at-'-job’’sites n*ay—,onl)]/ be ".contracted; or‘subcontracted
Vid. finns in"‘agr'eetienf'with. LBI'E.W; Locar.1547.* . "0 m

The. mveatl'ﬂathn;e3tab|,|sh'ed' that.-'the —aﬁleements ~-betweeh ,I*B.EVW.-* Local
w57 And 'both- Hotaer Electric, ‘and'Chugach Electric are- secondary in effect*
and., thus -within the, ambit ..of.. Section 8(e) of." the Act.. However* the.
investigation also 'established . that the agreements »with HEA and CEA are
permissible’*within theconstruction industry proviso, of.;Sectlon—SI%e).ln—
this regard,’, it was.clear chat the work covéred by the agreements-with’ both
HEA and- CEA is limited to construction work’[normally performed by HEA .or-*
CEA emp.loyeea-. represented ' by |.B.E.W. -Local 1547, .that HEA *and CEA are
functioning as construction* Contractors with, .regard, to. that work, and that-
the agreements prohibit any economic *pressure ~or. threats thereof in the .
event "of ‘disputes. Rather, ;expedited "arbitration is the';, sole-, permissible’

means of dispute-resolution.-

It ewas concluded, therefore, that the .agreements between |.B.E.W. Local
1547 and both HEA and CEA are not violative of -Section 8e23 of the Act.
Connell Construction Co. v. Plumbers Local 100, 421 U.S. 616" 633 (1975),
Woelke & Romero Framing Co., 456 U. S. 645 (19823, A. L. Adams Construction
v. Georgia Power Company, 733 F2d 853 (11th Cir, 1984}

Accordingly further proceedings are not warranted.
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Page 2
Re: Case No. 19-CE-92
February 26, 1990

If you file an appeal, please complete the Form NLRB-4767, Notice of
APpeal, enclosed with this letter and send one copy of the form to each
of the other Rartles whose names and addresses are listed below. The
notice forms should be mailed at the same time .you file the appeal, but
mailing the notice forma does not relieve you of "the necessity for f|||n%
the appeal itself with the General Counsel’ and a copy of the appeal wit
me within the time stated above.

Sincerely,

John D. Nelson
Regional Director

Robert H. Wettieson
Resident Officer

Enclosures e e o

Certified Mail No P 545 870 960
Return Receipt Requested

cc.  General Counsel, Attn: Office of Appeals, National Labor Relations
Board, 1717 Pennsylvania Avenue N.W., Washington, D.C. 20570

National Labor Relations Board, 2948 Federal Building,
915 Second Avenue, Seattle, Washington 93174

National Labor Relations Board, 222 W. 7th Avenue, #21
Anchorage, Alaska 99513

Y I.B.E.W. Local 1547, Attn* Helene Antel, General Counsel
2702 Denali Street, Anchorage, Alaska

Richard R. Huffman, Attorney, KEMPPEL, HOFFMAN, & GINDER,
255 E. Fireweed Lane, Suite 200, Anchorage, Alaska' 99503

Homer Electric Association, 3977 Lake Street, Homer, Alaska 99603
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March 28, 1991
Drue:
RE: SB 95

Thought 1 would mention that Shiela Peterson in Eliason"s office
is having sunset drafted. She also mentioned that she thought
Dick said the project size limit was going to be greater than
$10,000,000 rather than $7,000,000.

Also, spoke with Terry Cramer about "state and local funds" vs
stae or local Tfunds. She consulted the revisor of statutes who
indicate "and" covers "and/or".



March 19, 1991

Drue -
Re: SB95
Carol Vandort. from Leg Research called. She was having trouble

with our research task of finding examples of project specific
labor agreements.

She spoke with Dick Fox, Executive Director, Mass. Water Resource
Authority. They managed the Boston Harbor cleanup. When they
released their RFP it did include union hire and working
condition specification. The bid went to Kaiser, a GC type
project mgmt firm. The catch on that project is that the Mass
Water Resource Authority 1is not a public employer under Mass
state law.

Carl Uhlien, an attorney with Morgan, Lev/is & Bockius in DC is
considered the national expert on the exemptions that exist 1in
the Nation Labor Relations Act. He drafted the language that
covered the pipeline construction. If you would like, 1 could
cell him. (202-467-7075)

CF



SB 95 OUTSTANDING ITEMS
ni’f 1 A%A fiscal note, position paper & testimony.
2) KIDEA fiscal note.

is' 3) Definition of "maintenance" - Helene Brooks/Mike SzymansKi.

v 4) Definition of employee/employer relationship -
Cummings/Strasbaugh.

J University position & fiscal note.

v/6) Railroad position & fiscal note.

fj/s



February 27, 1991
Drue -
Re: SB 95

I spoke with Terry Cramer of Leg Legal about the exclusion
provisions on pg 2, sec 2. Terry was the bill drafter.

She believes it provides for the agreement to exclude a firm or
product from the project for any reason. She, for instance,
could see all non-union employers being excluded through
agreement from a project.

That doesn"t mean to say that such a clause would be
constitutional under equal protection provisions, but rather,
that it could occur, it could be subsequently challenged 1in
court.



SB 95

Senate Bill 529, an act relating to exemptions to the prohibition
against unfair labor practices, was introduced by the Senate
Labor & Commerce Committee by request last year.

Senate Bill 95, an act relating to agreements between a labor
organization and a public employer, embraces many of the
provisions of last year®s SB 529 but deletes provisions calling
for mandatory union membership as a condition for continued
employment.

SB 95 provides the vehicle for project specific labor agreements
for publicly funded projects.



SB 95 Points of Interest

1. Section 1. (e) Allows for unions to negotiate with the
public employer to exclude certain employers, contractors,
subcontractors or persons from handling, using, selling,
transporting or providing services.

2. The exclusion possibility in Section 1 (e) only applies to
construction projects.

3. Section 1. (h) exempts project specific labor agreements
from the state procurement code.

4. Section 2. exempts the entire project specific labor
agreement process from the state procurement code.

5. Section 3. exempts project specific labor agreements from
statutes governing monopolies, restraint of trade and unfair
labor practice provisions.

6. The administration is unclear about who and under what
circumstances such labor agreements would be negotiated.

7. The administration is unclear as to whether provisions 1in
Section 1. allows non-state employees to become state employees
under such an agreement or become eligible for state retirement
and health benefits.

I 34 Q8)00C - T <3y -
Ufaty-r) i£ 3472 Did'/Lt2-£ 62(L



SB 95 Points of Interest

1. Section 1. (e) Allows for unions to negotiate certain

exclusion of suppliers or manufacttirers from the specific

project. 2 doe-s

2. The exclusion possibility in Section 1(e) does not apply to \

projects of fishing, maritime, agricultural, 1logging, timber
industry, and apparel & clothing industries.

3. Section 1. (h) exempts project specific labor agreements
from the state procurement code.

4. Section 2. exempts the entire project specific labor
agreement process from the state procurement code.

5. Section 3. exempts project specific labor agreements from

statutes governing monopolies, restraint of trade and unfair
labor practices.
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7-LS0319NM.1
Cramer
04/03/91

AMENDMENT

OFFERED IN THE SENATE BY SENATOR ELIASON
TO: CSSB 95(L&C) 7-LS0319XM dated 3/27/91

Page 1, line 2, following "agreements™:

Insert and providing for an effective date"

Page 1, after line 8:
Insert a new bill section to read:
"* Sec. 2. AS 23.05.380 is repealed and reenacted to read:
Sec. 23.05.380. REGULATIONS. The agency shall adopt regulations under the
Administrative Procedure Act (AS 44.62) to carry out labor relations functions under

AS 23.05.360 - 23.05.390, AS 23.40.070 - 23.40.260, and AS 42.40.730 - 42.40.890. "

Renumber the following bill sections accordingly.

Page 3, after line 24:
Insert new bill sections to read:
"* Sec. 6. AS 36.30.850(b)(23), AS 36.90 150, and AS 45.50.572(j) are repealed Jcnuary 1, 1995.
* Sec. 7. Section 2 of this Act takes effect January 1, 1995."")



7-LS0319\D.2
Crainer
03/18/91

AMENDMENT

OFFERED IN THE SENATE BY SENATOR RODEY
TO: CSSB 95 ( ) DATED 2/28/91

Page 2, line 4, after ”29 U.S.C. 159."™:

Insert "However, they may not enter into a project labor agreement to cover work currently or
traditionally performed by employees of the state or political subdivision or work covered under a
current collective bargaining agreement between the state or political subdivision and a labor
organization representing employees of the state or political subdivision unless both the state or political

subdivision and the labor organization representing the employees consents to coverage of that work in

the project labor agreement.”



7-LS0310\D.1 -
Cramer
03/11/91

AMENDMENT

OFFERED IN THE SENATE BY SENATOR PEARCE

TO: CSSB 95( )

Page 2, lines 17 - 21:
Tsjlete all material.

Insert a new paragraph to read:
"(3) require the state or a political subdivision of the state to require a contractor,

subcontractor, or other person involved in the project to only do business, including the handling,
using, selling, and transporting of goods, and the employment of construction industry employees,

with other contractors, subcontractors, or persons who qualify under and are in compliance with

the terms of the agreement.”
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DATE: March 8, 1991

TO: Rod Mourant
Legislative Assistant
Senator Drue Pearce®s Office

PROMs Helene M. Antel, General Counsel
International Brotherhood of Electrical Worker"s

SUBJECT: SB 95
"CONPIDENTIAL ATTORNEY/CLIENT COMMUNICATION"
i ft
You"re right? but, the version that was sent to you was

not properly edited. Please see the attached corrected copy. Is

this any better?

HMAZrrw

Post-It-' brand fax transmittal memo 7671 *ofpagoa» "

Alnuvm Vr g0 \e )P Boyg 2X.

Dept. Phon# «

o-W toi

a:»ourant2.»efl)
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OFFERED
TO:

Page 2,

a:SB95.amd

1T:44 ANCHORAGE 1547 P.2

AMENDMENT

IN THE SENATE BY SENATOR PEARCE

CSSB 95 () dated 2/28/91

lines 17 - 21:

Delete all material.

Insert a new paragraph to read:

3) require a contractor, subcontractor or other
person to do business, including the handling, wusing,
selling, and transporting of goods, or the employment of
construction industry employees, only with contractors,
subcontractors or other persons who comply with tho terms

of the agreement.

AMENDMENT TO 8B 95
Rod Hournnt, Legislative Assistant
to Senator Drue Pearce
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DATES March 8, 1991

T0: Rod Mourant.
Legislative Assistant
Senator Drua Pearce's O ffice

FROMs Helene M. Antel, General Counsel
International Brotherhood of Electrical Worker's

SUBJECT: SB 95
"CONFIDENTIAL ATTORNEY/CLIENT COMMUNICATION"

I believe our intent is the same but | would feel more
comfortable with the attached language. In fact, your suggestion
makes a significant improvement in the bill.

HMA/rrw

e\modtnd
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OFFERED
T0:

Page 2,

a:SB95.amd

15:18 ANCHORAGE 1547

M O M ENT

IN THE SENATE BY SENATOR PEARCE
CSSB 95 { ) dated 2/28/91

lines 17 - 21:

Delete all material.

Insert a new paragraph to read:

3) require a contractor, subcontractor or other
person to do business, 1including the handling, wusing,
selling, and transporting of goods, or the employment of
construction industry employees, persons who qualify
under only with other contractors, subcontractor or are

in compliance with the terms of the agreement.

AMENDMENT TO fIB 95
Rod Mourant, Legislative Assistant
to Senator Drue Faaroe
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Cramer
DRAFT
OFFERED IN THE SENATE BY SENATOR PEARCE

TO: CSSB OB( ) dated 281

Page 2, lines 17 - 21;
Delete all inateriaL
Insert a new paragraph to read:

"(3) require agr®@eawm(gNimk the peisuns wlilt whom

4he-pe™otM M r-a~mgaGtei™eentractorof itr pm on/jjgkfbusiness, Including the handling,
) ) ) f 0VJUjurdU"if*M~ Civifa.afr*i {vbetufxuJn’ a
using, selling, and transporting of goods,-"™ persons'Who qualify under, the terms of the

agreement”
OAC OwW
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AMENDMENT

OFFERRED IN THE SENATE
BY SENATOR PEARCE
TO: CSSB 95( ) dated 2/28/91

Page 2, lines 17-21:
Delete all material.

Insert a new paragraph to read:

"(3) require a contractor, subcontractor or ether
person to do business, 1including the handling, using, selling,
and transporting of goods, or the employment of construction
industry employees, only with other contractors, subcontractors
or persons who qualify under and are in compliance with the terms
of the agreement.™



AMENDMENT

OFFERED IN THE SENATE
BY SENATOR PEARCE

TO: CSSB 95¢( ) dated 2/23/91
Bill version -

Page 2, lines 17-21 read:

"(3) require the state or a political subdivision of
the state and one or more labor organizations representing
employees in the building, maintenance, and construction industry
to enter into an agreement concerning labor relations on a public
construction project, to cease or refrain, or agree to cease or
refrain, from handling, using, selling, transporting, or doing
business with a contractor, subcontractor, or other person."

Terry Cramer version -

Page 2, lines 17-21:
Delete all material.

Insert a new paragraph to read:

"(3) require a person covered by the agreement to limit
the persons with whom the person or a contractor or subcontractor
of the person does business, 1including the handling, using,
selling, and transporting of goods to persons who qualify under
the terms of the agreement."”

Helene Brooks version -

Page 2, lines 17-2.1:
Delete all material.

Insert a new" paragraph to read:

"(3) require a contractor, subcontractor or other
person to do business, 1including the handling, using, selling,
and transporting of goods, or the employment of construction
industry employees, only with other contractors, subcontractors
or persons who qualify under and are in compliance with the terms
of the agreement."”



AMENDMENT

OFFERED IN THE SENATE
BY SENATOR PEARCE
TO: CSSB 95( ) dated 2/28/91

Bill version -

Page 2, lines 17-21 read:

1(3) require the state or a political subdivision of
the state and one or more labor organizations representing
employees in the building, maintenance, and construction industry
to enter into an agreement concerning labor relations on a public
construction project, to cease or refrain, or agree to cease or
refrain, from handling, using, selling, transporting, or doing
business with a contractor, subcontractor, or other person."

Terry Cramer version -

Page 2, lines 17-21:
Delete all material.

Insert a new paragraph to read:

}"(3) require a person covered by the agreement to(limit
the persons®) with whom the person or a contractor or subcontractor
of the person does business, including the handling, using,
selling, and transporting of goods to persons who qualify under
the terms of the agreement."”

Helene Brooks version -

Page 2, lines 17-21:
Delete all material.

Insert a new paragraph to read:

"(S™Nirequire a contractor, subcontractor or other
person to do business, 1including the handling, using, selling,
and transporting of goods, or the employment of construction
industry employees, only with other contractors, subcontractors
or persons who qualify under and are in compliance with the terms
of the agreement."
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CS FOR SENATE BILL NO. 95 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s):  SENATORS RODEY. Menard

A BILL
FOR AN ACT ENTITLED
"An Act permitting the state or political subdivisions of the state to enter into project

labor agreements.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.05.380 is amended to read:

Sec. 23.05.380. REGULATIONS. The agency shall adopt regulations under the
Administrative Procedure Act (AS 44.62) to carry out labor relations functions under
AS 23.05.360 - 23.05.390, AS 23.40.070 - 23.40.260, AS 36.90.150, and AS 42.40.730 -
42.40.890.

* Sec. 2. AS 36.90 is amended by adding a new section to read:

Sec. 36.90.150. PROJECT LABOR AGREEMENTS, (a) The purpose of this section
is to enable the state or a political subdivision of the state to structure labor relations at the job
site of a public construction project in the interests of industrial harmony and to permit public
agencies to make optimal use of their construction resources.

(b) If the public construction project meets the requirements of (c) of this section, the

-I- CSSB 95(L&C)
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stale or a political subdivision of tli* state and a representative of one or more labor organizations
representing employees in the budding, maintenance, and construction industry may enter into
a project labor agreement concerning labor relations on a public construction project whether or

not the representative is a majority status labor organization under 29 U.S.C. 159. However, they

may not enter into a project labor agreement to cover work currently or traditionally performed

by employees of the state or political subdivision or work covered under a current collective
bargaining agreement between the state or political subdivision and a labor organization
representing employees of the state or political subdivision unless both the state or political
subdivision and the labor organization representing the employees consents to coverage of that

work in the project labor agreement. In addition to addressing wages, hours, and other terms and

conditions of employment, the agreement may, with respect to labor relations on the project,

(1) require the state or political subdivision to require a contractor, subcontractor,
or other person on the project to

(A) notify labor organizations representing building, maintenance, and
construction industry employees of project employment opportunities; or

(B) accept referrals of qualified applicants from the labor organizations
for project employment;

(2) provide for priority in opportunities for employment referralsbased on
minimum training or experience qualifications or based on length of service

(A) with the contractor, subcontractor, orotherperson;
(B) in the industry; or
(C) in the particular geographical area;

(3)require the state or a political subdivision of the state and oneor more labor
organizations representing employees in the building, maintenance, and construction industry to
enter into an agreement concerning labor relations on a public construction project, to cease or
refrain, or agree to cease or refrain, from handling, using, selling, transporting, or doing business
with a contractor, subcontractor, or other person.

(c) This section applies to a public construction project only if
(1) the project isentirely funded by state and local funds; and
(2) the total cost of the project exceeds 57,000,000.

(d) The state or political subdivision shall retain substantial control of job site labor

CSSB 95(L&C) -2-
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relations including the means, manner, and standards of performance of all employees engaged
in work or employed on projects covered by an agreement entered into under this section.

(e) If a settlement is reached at the completion of negotiations under this section, the
state or political subdivision shall reduce the settlement to writing in the form of an agreement.
The agreement may include a term for which it will remain in effect, not to exceed three years.
However, if the specific project is expected to last longer than three years, the term may exceed
three years but may not exceed the length of the project. The agreement must include a

grievance procedure with binding arbitration as its final step.

(0 The labor relations agency shall adopt regulations under the Administrative Procedure
Act (AS 44.62) to implement this section.

(g) Notwithstanding a project labor agreement entered into under this section, employees
of the contractors and subcontractors on a public construction project are not considered
employees of the state or political subdivision of the state.

(h) An agreement entered into under (b) of this section does not constitute an election
under 29 U.S.C. 159.

(i) The provisions of AS 36.30 do not apply to agreements entered into under this
section.

(1)) An agreement entered into under this section is not prohibited under AS 45.50.562 -
45.50.596.

* Sec. 3. AS 36.30.850(b) is amended by adding a new paragraph to read:
(23) agreements entered into under AS 36.90.150.
* Sec. 4. AS 45.50.572 is amended by adding a new subsection to read:
(i) AS 45.50.562 -45.50.596 do not prohibit agreements entered into under AS 36.90.150

between a public employer and a labor organization or representative of labor organizations.

-3- CSSB 95(L&C)
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CS FOR SENATE BILL NO. 95 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): SENATORS KODEY, Menard

A BILL
FOR AN ACT ENTITLED
1 "An Act permitting the state or political subdivisions of the state to enter into project

2 labor agreements.”

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4  * Section 1. AS 23.05.380 is amended to read:

5 Sec. 23.05.380. REGULATIONS. The agency shall adopt regulations under the
6 Administrative Procedure Act (AS 44.62) to cany out labor relations functions under
7 AS 23.05.360 - 23.05.390, AS 23.40.070 - 23.40.260, AS 36.90.150, and AS 42.40.730 -
8 42.40.890.

9 * Sec. 2. AS 36.90 is amended by adding a new section to read:

10 Sec. 36.90.150. PROJECT LABOR AGREEMENTS, (a) The purpose of this section
11 is to enable the state or a political subdivision of the state to structure labor relations at the job
12 site of a public construction project in the interests of industrial hannony and to permit public
13 agencies to make optimal use of their construction resources.

14 (b) The state or a political subdivision of the state and a representative of one or more

-1- CSSB 95( )
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labor organizations representing employees in the building, maintenance, and construction
industry may enter into a project labor agreement concerning labor relations on a public
construction project whether or not the representative is a majority status labor organization under
29 U.S.C. 159. However, the’ may not enter into a project labor agreement to cover work
currently or traditionally performed by employees of the state or political subdivision or work
covered under a current collective bargaining agreement between the state or political subdivision
and a labor organization representing employees of the state or political subdivision unless both
the state or political subdivision and the labor organization representing the employees consents
to coverage of that work in the project labor agreement. In addition to addressing wages, hours,
and other terms and conditions of employment, the agreement may, with respect to labor relations
on the project,

(1) require the state or political subdivision to require a contractor, subcontractor,
or other person on the project to

(A) notify labor organizations representing building, maintenance, and

construction industry employees of project employment opportunities; or
(B) accept referrals of qualified applicants from the labor organizations
for project employment;

(2) provide for priority in opportunities for employment referrals based on
minimum training or experience qualifications or based on length of service

(A) with the contractor, subcontractor, or other person;
(B) in the industry; or
(C) in the particular geographical area;

(3) require the state or a political subdivision of the state and one or more labor
organizations representing employees in the building, maintenance, and construction industry to
enter into an agreement concerning labor relations on a public construction project, to cease or
refrain, or agree to cease or refrain, from handling, using, selling, transporting, or doing business
with a contractor, subcontractor, or other person.

(c) The state or political subdivision shall retain substantial control of job site labor
relations including the means, manner, and standards of performance of all employees engaged
in work or employed on projects covered by an agreement entered into under this section.

(d) If a settlement is reached at the completion of negotiations under this section, the
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state or political subdivision shall reduce the settlement to writing in the form of an agreement.
The agreement may include a term for which it will remain in effect, not to exceed three years.
However, if the specific project is expected to last longer than three years, the term may exceed
three years but may not exceed tiie length of the project. The agreement must include a

grievance procedure with binding arbitration as its final step.

(e) The labor relations agency shall adopt regulations under the Adn.inistrative Procedure

Act (AS 44.62) to implement this section.

(0 Notwithstanding a project labor agreement eniere.d into under this section, employees
of the contractors and. subcontractors on a public construction project are not considered
employees of the state or political subdivision of the state.

(@) An agreement entered into under (a) of this section does not constitute an election

under 29 U.S.C. 159.
(h) The provisions of AS 36.30 do not apply to agreements entered nto under this

section.
(i) An agreement entered into under this section is not prohibited under AS 45.50.562 -

45.50.596.

* Sec. 3. AS 36.30.850(b) is amended by adding a new paragraph to read:

(23) agreements entered into under AS 36.90.150.

* Sec. 4. AS 45.50.572 is amended by adding a new subsection to read:

() AS 45.50.562 -45.50.596 do not prohibit agreements entered into under AS 36.90.150

between a public employer and z labor organization or representative of labor organizations.
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CS FOR SENATE BILL NO. 95 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered?
Referred:

Sporisor(s): SENATORS RODEY, Menard

A BILL
FOR AN ACT ENTITLED
"An Act permitting the state or political subdivisions of the state to enter into project

labor agreements."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.05.380 is amended to read:

Sec. 23.05.380. REGULATIONS. The agency shall adopt regulations under the
Administrative Procedure Act (AS 44.62) to carry out labor relations functions under
AS 23.05.360 - 23.05.390, AS 23.40.070 - 23.40.260, AS 36.90.150, and AS 42.40.730 -
42.40.890.

* Sec. 2. AS 36.90 is amended by adding a new section to read:

Sec. 36.90.150. PROJECT LABOR AGREEMENTS, (a) The purpose of this section
is to enable the state or a political subdivision of the state to structure labor relations at the job
site of a public construction project in the interests of industrial harmony and to permit public
agencies to make optimal use of their construction resources.

(b) The state or a political subdivision of the state and a representative of one or more

N Udirel mEH)'EQ'mﬂEq CSSB 95(L&C)
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labor organizations representing employees in ihe building, maintenance, and construction
industry may enter into a project labor agreement concerning labor relations on a public
construction project whether or not the representative is a majority status labor organization under
29 U.S.C. 159. In addition to addressing wages, hours, and other terms and conditions of
employment, the agreement may, with respect to labor relations on die project,

(1) require the state or political subdivision to require a contractor, subcontractor,
or other person on the project to

(A) notify labor organizations representing building, mmntenance, and
construction industry employees of project employment opportunities; or

(B) accept referrals of qualified applicants from the labor organizations
for project employment;

(2) provide for priority in opportunities for employment referrals based on
minimum training or experience qualifications or based on length of service

(A) with the contractor, subcontractor, or otherperson;
(B) in the industry; or
(C) in the particular geographical area;

(3) require the state or a political subdivision of the state and one or more labor
organizations representing employees in the building, maintenance, and construction industry to
enter into an agreement concerning labor relations on a public construction project, to cease or
refrain, or agree to cease or refrain, from handling, using, selling, transporting, or doing business
with a contractor, subcontractor, or other person.

(c) The state or political subdivision shall retain substantial control of job site labor
relations including the means, manner, and standards of performance of all employees engaged
in work or employed on projects covered by an agreement entered into under this section.

(d) in negotiating and implementing an agreement under this section, the state or political
subdivision of the state and the labor organization or representative of labor organizations shall
comply with the requirements for negotiating and implementing collective bargaining agreements
set out in AS 23.40.070, 23.40.110 - 23.40.160, 23.40.180, 23.40.190, and 23.40.250.

(e) If a settlement is reached at the completion of negotiations under this section, the
state or political subdivision shall reduce the settlement to writing in the form of an agreement.

The agreement may include a term for which it will remain in effect, not to exceed three years.

CSSB 95(L&C) 2-
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However, if the specific project is expected to last longer than three years, the term may exceed
three years but may not exceed the length of the project. The agreement must include a
grievance procedure with binding arbitration as its final step. Either party to the agreement has
a right of action to enforce the agreement by petition to the Alaska labor relations agency
established in AS 23.05.360.

(f) The labor relations agency shall adopt regulations under the Administrative Procedure
Act (AS 44.62) to implement this section.

() Notwithstanding a project labor agreement entered into under this section, employees
of the contractors and subcontractors on a public construction project are not considered
employees of the state or political subdivision of the state.

(h) An agreement entered into under (a) of this section does not constitute an election
under 29 U.S.C. 159.

(i) The provisions of AS 36.30 do not apply to agreements entered into under this

section.

(1 An agreement entered into under this section is not prohibited under AS 45.50.562 -

45.50.596.

* Sec. 3. AS 36.30.850(b) is amended by adding a new paragraph to read:

(23) agreements entered into under AS 36.90.150.

* Sec. 4. AS 45.50.572 is amended by adding a new subsection to read:

()) AS 45.50.562 -45.50.596 do not prohibit agreements entered into under AS 36.90.150

between a public employer and a labor organization or representative of labor organizations.

-3- CSSB 95(L&C)
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CS FOR SENATE BILL NO. 95 C )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST S

BY

Offered: & m / K

Referred:

Sponsor(s): SENATORS RODEY, Menard

A BILL
FOR AN ACT ENTITLED

1 "An Act permitting the state or political subdivisions of the state to enter into project

N

labor agreements.”

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 23.05.380 is amended to read:

S Sec. 23.05.380. REGULATIONS. The agency shall adopt regulations under the
6 Administrative Procedure Act (AS 44.62) to carry out labor relations functions under
7 AS 23.05.360 - 23.05.390, AS 23.40.070 - 23.40.260, AS 36.90.150. and AS 42.40.730 -
8 42.40.890.

9 * Sec. 2. AS 36.90 is amended by adding a new section to read:

10 Sec. 36.90.150. PROJECT LABOR AGREEMENTS, (a) The purpose of this section
1 is to enable the state or a political subdivision of the state to structure labor relations at the job
12 site of a public construction project in the interests of industrial harmony and to permit public
13 agencies to make optimal use of their construction resources.

14 (b) The state or a political subdivision of the state and a representative of one or more
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ldor ogenizatios  represatiny erployees n tre uilding, maintenance, and aonstruction
misty” may eter ino a project ldor agreement conceming  labor redatias on a pblic
arstruction project whether ar ot tre rqoresantative samajortty Status laor argenization under
2 USC. 13. In atirtion t addressing weges, hours, and other terms and codirians of
enployment, the agreament may, with regect 1o laor relatios on tte pgject,

@ reuire tre Sate or politacal sUdivision o recuilre a aontrector, SUboontrector,
or otrer persin on tte project ©©

(A rotfy ldor agenizatios represatting building, mainterance, and
construction industry employees of project employment opportunities; or

(B) accept referrals of qualified applicants from the labor organizations
for project employment;

(2) provide for priority in opportunities for employment referrals based on
minimum training or experience qualifications or based on length of service

(A) with the contractor, subcontractor, orotherperson;
(B) in the industry; or
(C) in the particular geographical area;

(3) require the state or a political subdivision of the state and one or more labor
organizations representing employees in the building, maintenance, and construction industry to
enter into an agreement concerning labor relations on a public construction project, to cease or
refrain, or agree to cease or refrain, from handling, using, selling, transporting, or doing business
with a contractor, subcontractor, or other person.

(c) The state or political subdivision shall retain substantial control of job site labor
relations including the means, manner, and standards of performance of all employees engaged
nwork or employed on projects covered by an agreement entered into under this ssction.

(dTTtniegotiating and implementing an agreement under this section, the state or political
subdivision of the state and the labor organiz;tion or representative of labor organizations shall
comply with the requirements for negotiating and implementing collective bargainingagreiments
set out in AS 23.40.070, 23.40.110 - 23.40.160, 23.40.180, 23.40.190, and 23.40.250. 7

© IFassttlernt B readed a tre corpletion of negoiatios under this secian, tte
date or pliracal subdivision ddlll reduce tre settdlerant to wrrtang in e form of an agreament.
The agrearent may incluce a term forwhich el revain ineffect, ot toexceed three years.
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However, if the specific reject is expected to last longer than three years, the term may exceed
three years but may not exceed the length of the project. The agreement must include a
grievance procedure with binding arbitration as its final step. ~Either party to the agreement has
a figEt of action to enforce the agreement by petition to the Alaska labor relations agency
established in AS 23.05.360,

(f) The labor relations agency shall adopt regulations under the Administrative Procedure
Act (AS 44.62) to implement this section.

() Notwithstanding a project labor agreement entered into under this section, employees
of the contractors and subcontractors on a public construction project are not considered
employees of the state or political subdivision of the state.

(h) An agreement entered into under (a) of this section doe.; not consutute an election
under 29 U.S.C. 159.

(i) The provisions of AS 36.30 do not apply to agreements entered into under this
section.

(1)) An agreement entered into under this section is not prohi, 'd under AS 45.50.562 -

45.50.596.

* Sec. 3. AS 36.30.850(b) is amended by adding a new paragraph to read:

(23) agreements entered into under AS 36.90.150.

* Sec. 4. AS 45.50.572 is amended by adding a new subsection to read:

(1) AS 45.50.562 - 45.50.596 do not prohibit agreements entered into under AS 36.90.150

between a public employer and a labor organisation or representative of labor organizations.

3 CSSli 95( )
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Division Lnhnr Relations Bill Number f’SSH 95

Bill Title An Act permitting public entities to ontor into project Inhnr agreements.

Position Statement: Explain briefly what bill does, its impacts and Department’s
position, i.e., a) support, b) do not support, ¢) neutral or d) oppose.

CCSB 95 modifies the original bill by proposing that most of the text be added to Title 36 (Public Works),
rather than in AS 23.40, Public Employment Relations Act (PERA). The CS is clear in its title, intent and
wording. Nevertheless, it is substantively the same bill as the original version; we are opposed to it.

CSSB 95 is loosely modeled after portions of the National Labor Relations Act (NLRA) which permits the
negotiation of so-called "project labor agreements” between private construction contractors and unions
which traditionally represent employees in the building and construction trades. However, CCSB 95
proposes a radical departure from existing law by authorizing public entities which contract out
construction or maintenance to negotiate directly with unions the wages, hours and terms of employment
which will govern the employees subsequently utilized by the private contructor(s) who is awarded the
construction contract. The private contractor has no role in these collective bargaining negotiations.
Further, the bill proposes that the public entity must retain control of the job site labor relations,
including the means, manner and standards or performance of the private contractor’s "employees"
working on the project. To our knowledge, no other state has enacted law authorizing the negotiation of
project labor agreements directly with the government, rather than the traditional primary employer

(contractor) who actually does the work.

Even if constitutional, this type of government intrusion into and control of private sector labor relations
is bad public policy. Exercise of government authority under these provisions would effectively strip
privntft employers of their ability to freelv engage in good faith bargaining with unions as provided in
federal law. It raises the distinct possibility that small contractors and nonunion contractors will be
severely disadvantaged in competing for public works contracts, since the project labor agreement
negotiated without their participation may require a union hiring hall.

APPROVED:

DileCtor Bruce Cummings Division Labor Relations

Signature w' ' Date <

Com missioner Millott Keller

(For more information, call Barbara Pritchett 465-2200) Rev. U1/28/91
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Position Statement Continued:

The bill requires ihul any such agreement conlain a grievance procedure culminating in binding
arbitration. This is not required in federal law; it is subject to the free give-and-take of negotiations. The
bill requires that disputes arising from the negotiation or implementation/administration of such contract,
be adjudicated under PERA, rather than under the NLRA.

"i Acfe
The substantm| control over employees which the public entity can or must exercise under this proposal--
combined with its cross-references to Alaskan public employee labor law-raises the possibility that public
entities negotiating such a project labor agreement would be found under federal tax and/or employment
laws to be joint or primary employers of the project workers, notwithstanding the award of a separate
construction or maintenance agreement witl.a "contractor."”

Proponents have advocated this bill as promoting Alaska hire on public works contracts. However, it is
unriear how union referrals under this bill would contribute to Alaska hire any more than is already
permissible under existing NLRA provisions for project labor agreements.

Proponents also suggest that project labor agreements would be more economical under this bill than
under the NLRA, although again it is unclear how. It is also unclear whether public entities may abandon
attempts to negotiate such an agreement, once the process is initiated; cross-references to PERA for
adjudication of disputes suggest that any attempts to withdraw because of economic unfeasability would
be procedurally burdensome and time-consuming, if not impossible.

Although utilization of bill provisions is ostensibly permissive, the reality is that organized labor may
exercise irresistible pressure on public entities to, at a minimum, "expe- ,ment" with application of the new
law. Since public employers are not experienced or well-trained in the negotiation and execution of
construction labor agreements (nor maintenance agreements, in many cases), there is a strong possibility
that such agreements would be less cost-effective than those negotiated with private employers. The State
has experienced this result in the negotiation of the initial maintenance agreement (1974) with its Labor,

Trades and Crafts bargaining unit.

This bill also raises the specter ofjurisdictional disputes between public employee unions and their private
sector counterparts. At the State level, jurisdiction on maintenance ar.d small-scale construction work is
presumed by organizations representing State employees. This bill may enable the negotiation of labor
agreements for this work with unions who are not now the majority status representative of these
employees. How this can be reconciled with other provisions of PERA regarding representation rights is
not explained in the bill itself; presumably, this issue would be ultimately resolved by legal disputes over

jurisdiction.

LEGI P.KHM
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Bill No: Senate Bill No. 95 Date: February 19, 1991

Title: "An Act relating to agreements Contact": Eileen Plate
between a labor organization 465-2700
and a public employer.”

Senate Bill No. 95 would amend the Public Employment Relations Act to
insulate certain conduct from an unfair labor practice charge under
AS 23.40.110. A public employee labor organization would not be able to
charge a public employer with an unfair labor practice fur entering into an
agreement with construction trade unions to impose restrictions on
construction or maintenance contractors working for the public employer.
SB No. 95 would allow terms in such an agreement that required the
employer to notify labor unions of opportunities for employment, allowed
unions to refer applicants for employment, imposed minimum training or
experience requirements for employment, or required hiring preferences
based on length of service with an employer, in an industry, or in a

geographical area.

PERA covers collective bargaining only between public employees and
public employers. The effect of SB 95 on PERA would be very narrow-
insulating a public employer from an unfair labor practice charge by one of
its bargaining unit representatives.

The purpose of PERA as described in AS 23.40.070 is to provide for
collective bargaining between public employees and public employers "to
promote harmonious and cooperative relations between the government
and its employees and to protect the public by insuring effective and
orderly operations of government.” SB 95 does not appear to either

advance or obstruct this objective.

SB No. 95 would not have a fiscal impact on the Alaska Labor Relations

Agency.

APPROVED:

Nancy CSear Usera, Commissioner
Department of Labor

POSITION PAPER/Department of Labor
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Vv DeJ)artment of Transportation
and Public Facilities

BILL NO: CSSB 95 APPROVED:

TITLE: Unfaii-Labor Practice Exemptions DATE: March 13,1991

CSSB 95 modifies the original bill in organization but not intent. W hile the
department originally took a neutral position toward this bill, we have
discussed the implications of it with other departments who are more
knowledgeable of labor law and conclude that we cannot support it.

The Position Paper by the Department of Administration essentially describes
the reasons why this bill does not make good public policy. The idea of
government negotiating labor agreements without competition which
conspire to exclude many citizens and firms from the opportunity to work on
public works projects is controversial at best. As the bill's language is
permissive and not compulsory, it is doubtful we would seek to enter into
such agreements.

Our reluctance to enter into project related labor agreements is based on an
assessment of advantages and disadvantages. The cited advantages of lower
wage costs, hours of work and the like are fictional given that most of these
elements are fixed in law. Perhaps we could gain a no-strike clause, but we
have not experienced any significant project delays due to labor disputes
under current arrangements. At risk, is the likelihood of legal challenges
from both employees and contractors who are denied access to the public
works program. Such challenges seem likely and would be expensive in both
legal costs and potential claims and damages.

Because we *vould not seek to enter into such agreements, we do not forecast
any fiscal implications.

For Rurtter iomation @it Koty cHLgh ot 4533,



DeCPartme_nt of Transportation
and Public Facilities

BILL NO: Senate Bill No. 95

TITLE: " An Actrelating to agreements between a labor organization and a
public employer.”

DATE: 2/20/1991

The Department does not oppose nor support the bill. The legislation should,
however, improve the liklihood of Alaska hire on certain construction
projects.



Sonalor Druo Pearco, Chair
Senator Virginia Collins, Vico Chair
Sonalor Dick Ellason

Senalor Rick Halford

Senator Jay Kerttula

Alaska State Legislature

SENATE LABOR AND COMMERCE
COMMITTEE

March 19, 1991

Kathleen Strasbaugh, Assistant Attorney General

General Civil

Section

Department of Law

P.0. Box K

Juneau, AK 99811

Dear Ms. Strasbaugh:

WHILE IN JUNEAU
PO BOXV

JUNEAU ALASKA 99811
(907) 465-3844

3111 C STREET, SUITE 150
ANCHORAGE, ALASKA 99504
(907) 561-2018

The Senate Labor & Commerce Committee has been taking testimony
95, An Act permitting the state or political
subdivisions of the state to enter into project labor agreements.

on Senate Bill

During a recent hearing,
Department of Administration entered

Commissioner Millet Keller of the
into the record a copy of a

memorandum that you wrote to Bruce Cummings and Randy Simmons on
March 13, 1991.

Further clarification of that memorandum would be appreciated. A
point brought out in conversation regarding the legislation was
that all employees are covered by either the Public Employees

Relations Act or the National

In the first case,

Labor Relations Act.

the employees would be classified as public

employees and entitled to all terms, conditions and benefits
there in. In the second instance it v/as noted that according to

a 1lst Circuit Court of Appeals ruling a public entity
could not negotiate or set the terms and
labor agreement between a private employer and a

or municipality,
conditions of a

labor organization.

Would you please advise me

you please amplify.

i.e.? state

if my understanding correct and could



Thank you for your timely attention to this matter. This
legislation will be brought before the committee for an
additional hearing in the near future.

Sincerely,

Rod Mourant
Legislative Aide

Attachments



NVEMORANDUM State of Alaska

Department of Law

to D. Randy Simmons, Deputy CommissionoarE March 13, 1991
Department of Transportation and
Public Facilities fileno-

and tel no- 465-3600

Bruce Cummings, Director subject SB 95
Division of Labor Relations
Department of Administration

from Kathleen Strasbaugt
Assistant Attorney Clefieral

Please find attached copies of opinions prepared by our
office and legislative legal counsel regarding last year®s version
on the above legislation. We believe that this year®"s versions
pose some of the same problems.

Last year, Sen. Rodey introduced legislation proposed by
the IBEW which it (the IBEW) hoped would result in the use of
project labor agreements in the public sector. We believe they had
two arrangements in mind: [1] the project owner enters agreements
with labor unions that their hiring halls will be wused on
construction projects and then requires 1its contractors to use the
halls in accordance with the agreement, and [2] the owner requires
its bidders to use union labor. IBEW suggested that it could
insure local hire if such agreements were implemented.

The legislative device used last year, and again this
year in 3B 95 (also introduced by Sen. Rodey), 1is an amendment to
PERA which protects public employers from unfair labor practice
charges if they enter into prehire agreements with the construction
trade unions for certain kinds of public works projects. The
opinions written last year centered around the union®s local hire
theory, and the possibility that such arrangements might be
anticompetitive, both wunder antitrust Jlaws and the state %
procurement code. The opinions suggest that excluding nonunion
workers or contractors might constitute discrimination against
particular economic groups 1in violation of the state®s -equal
protection guarantee, as interpreted by the Alaska Supreme Court in
State v. Enserch Alaska Construction. 1Inc., 787 P.2d 624 (Alaska

1989).

Neither last year®"s bill nor this year®s actually permit
or mandate project labor agreements; they merely permit prehire
agreements where the public employer actually employs the workforce

on a project. Neither covers the situation where a project is put
out to bid. Thus it is wunlikely to result in project labor
agreements, though some public entities may use it if they use
force accounts for construction. We wunderstand that a draft

committee substitute 1is circulating which purports to cover the
situation where the public entity is the project owner rather than
the employer which would result in such agreements.



Deputy Commissioner Simmons & Director Cummings March 13, 1991
SB 95 Page 2

This year®"s bill exempts agreements described in the new
section it adds to PERA from the provisions of AS 36.30 and
antitrust statutes. It is not clear that project labor agreements
as contemplated by their sponsors could not nonetheless be
considered anticompetitive, since the approved agreements concern
the public entity only when they act as employers, not as owners
contracting out. The draft committee substitute is an effort to
govern the public entity as a project owner rather than as an
employer, but because it directs that the project > labor relations
be conducted wunder PERA, and that the public entity retain
substantial control over the projects employees, it would appear
that the proposed substitute does not really <change the
relationships involved.

The provision of proposed AS 23.40.110(d) allowing
preference for a particular geographical area may not be an unfair
labor practice 1if the bill 1is enacted, but the bill will not
protect public employers from Enserch liability. A new subsection,
proposed AS 23.40.110(e), has been added which protects public
employers from wunfair Jlabor practice <charges for boycotting.
However, it is unlikely that courts would look favorably on such

activities by government entities. The state®"s protective labor
legislation (little Davis-Bacon, OSHA, workers®" comp, etc.) covers
the basic health and safety of the state's workers. Thus the
primary public purpose advanced in support of such agreements is
the purchase of labor peace, i.e., if the public employer signs up,
the wunion promises not disrupt its project. In litigation 1in

Massachusetts, such an agreement have been challenged on the theory
that the best price 1is in the public interest, and if such an
agreement results in the rejection of lower bids, it is inimical to
the public interest.1l/ And of course when a government dispenses
its favors in a discriminatory fashion, it is subject to Enserch

type equal protection challenge.

As to the boycott or "hot cargo"™ portion of the bill, if
a government can"t debar contractors without granting them a
hearing, how can it undertake a boycott without some sort of due

process?

1/ Such an agreement by the state of Massachusetts as owner was
struck down as violative of the National Labor Relations Act, which
was found to preempt the state's efforts to control the labor
relations between the contractors and their employees. Associated
General Contractors v. Massachusetts Water Resources Authority,

F.2d , 59 U.S_.L.W. 2266 (October 24, 19<0). The committee
substitute attempts to avoid this 1issue by leaving the labor
relations 1in the control of the public entity. However, this
control may result in an employment relationship.



Deputy Commissioner Simmons & Director Cummings March 13, 1991
SB 95 Page 3

It might be wise to eliminate at least the boycott and
geographic preference sections of the bill. To the extent that
laws are supposed to instruct, the inclusion of the material might
lead a government entity (many of the entities covered by PERA are
small municipalities and utilities) to conclude that the geographic
preference and boycotting are permissible, when they might in fact
result in constitutional litigation.

Please let me know if 1 can provide any further
assistance.

KS:Imk
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MEMORANDUM

TO: Cynthia Larson
Department of Commerce
and Economic Development

FROM: Bertram L. Wagnon
Executive Directo

DATE: February 20, 1991

SUBJECT: Requested StaffAivalysis of
Senate Bill f & CVs)

I apologise for the lateness of the Awuthority's response and assure you that

our performance and responsiveness will improve.

Senate Bill No. 95 is the predecessor of last year's Senate Bill No. 529. |
am attaching for your information various items of correspondence that go to
the heart of the policy and legal issues associated with this piece of

proposed legislation. ~ —

In my opinion, the Awuthority's staff does not possess the expertise required
to perform a traditional fiscal note analysis of Senate Bill 95. Certainly we
could provide our opinion on the likely impacts associated with our
development projects, but feel this needs to be offered in the full context of
all public work projects.

You should be aware that theAuthority receives it3 authority to engage in
public works procurement under delegation from the Department of
Transportation and Public Facilities (AS 36.30.015). This is true of nearly

all other state agencies engaged in public works activities. This being the
case | would recommend that DOT&P? assume the lead role for the administration
in responding, analyzing, and interpreting impacts associated with this

legislation.

The Awuthority intends to contact BOT&P? and request their assistance in
analyzing the impacts of the proposed legislation on the Awuthority's
development program as authorized f AS 44.33. How private sector developers
and the <contracting community re- to state agencies providing negotiated
project labor agreements, as pa; of the bidding document, <can only be

speculative without their direct testimony.
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April 10, 1930

Jan Hart DoYoung, Esq.

State, of Alaska

ATTORNEY GENERALI1S OFFICE
Antl-Tr.ust Division

1031 West 4th Avenue, Suite 200
Anchorage, Alﬁska 95501

Rg: . Anti-Trust Complaint Against
North Slope Oil Companies

Dear Ms. DeYoungi

Although 1 aa writing this letter 1in ay capacity, as General
Counsel for the International Brotherhood at Elec-tricul Workers,
Local 1547 (“1BEW"), the matters we seek to bring to your attention
involve a major public policy issue for the State of Alaska. T.i
the conduct; complained of herein 1is not enjoined, the State will
have permitted the oil companies to obtain total control over the

North Slope Labor Market in clear violation of AS 45,50,564, It
will have aleo condoned the efforts of that monopoly to
artificially depress the market rate for labor. The state"s labor

organizations have aloo baen denied the opportunity to negotiate 1in
a market composed of more than one employer “or to secure a
competitive market value for the services of thsir members.

For these reasons, please consider this an official
complaint filed pursuant to AS 43.50.590 and a request that the
Attorney Ceneral commence an 1investigation into the allegations
contained herein.

PTATEMSNT OF ?ACTS
The 1instant problem haa 1its roots in several informal

luncheon discussions in 1538 between Bill Wade, the newly-appointed
CEO0O of Arco Alaska ("Arcc") and Gary Brooks, Business Manager of

the |IBEW. As a result of those discussions, Mr. Wade agreed to
explore the possibility of 1improved relation* between Arco and
organized labor. Sines such a project could have easily 1involved

mor? pc-opia thdh would be practical, the discuss ions voru narrowed
to the fiva business manage-rs of the Petroleum Crafts Council, 1i.e.



\
Jan Hart DeYoung, Esq. April 10, 1990
Page 2
tha Plumbers,; Pipefitters 6 Steamfittars ("Fitters") ; laborers

International Union of North Aaarica ("Laborers™)/ International
union of Operating Engineers (“Oporatoro™), General Teamsters
("Teamster?")/ tho IBEW and several oil eoapany representatives of
Areo.

The parties net occasionally ovor the course of several
months but formal negotiations never commenced. Curiocaly, Arco
alleged fear of an anti-trust lawsuit if any single oil company
agreed to negotiate directly with any one labor organisation
individually or directly with a group of Jlabor organisations.
Rather, it was strongly implied through these talks that the oil
companies would deal with labor only through a ~contractor
association serving as tha middle can in negotiations, for all of
the oil companies”.

Just prior to the vote repealing Economic Limit Factor
("ELF"™) during the past legislative cession, real negotiations
began for tha first time. Tho motivation, however, was.political.
Ceo.rge Nelson, former president of British Petroleum Exploration
("3P"), offered a banic 70 percent wage package for 50 percent of
tha oil companies®™ work on the North Slope in exchange for a
commitment by labor to lobby tho legislation against tho repoal.
The availability of work on tho North Slope was cade expressly
conditional upon labor®"s success in blocking this legislation, by
the first vote, the offer went from 70 percent of the basic wage
and 50 percent of the work to 73/50 percent, then to 72/60 percent,
and then to 75/60 plus a $20 million pipeline job. For ceveral of

the crafts that was sufficient; however, IBEW held cut on tha basis
that it hza unwilling to engage 1in political blackmail to secure
work for 1its members. The money and offer was also too far below

1BEW"s scale.

Tha ELF was ultimately repealed. Onca that occurred, no
aqreement was reached and no further talk3 took place for several
months. Tha oil companies wcra no longer willing to negotiate;
labor had not delivered tha promised votes. Then 1in approxi-lately

March of 1989 following the Valdez/Exxon oil spill, Gcorgo “"Joleer,
apparently decided it was time the oil companies and Jlabor

finalised some kind of agreement. The oil companies then retains
Attorney Thomas P. Ovcr.s, Jr., Esg. to <create a North Clor.e
Contractors Association (tho "Association) to deal exclusively with,
labor. Mr. Owens was then to meat with vrepresentatives of
organised Jlabor on behalf of the ell <companies through the
Association. Several reprcsor.tatives of labor did meet with Mr.

Cwer.s. However, cha pipeline crafts the Laborer:"._, the
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Operators, the Teamsters and Fitters -- had already consented to
tho. 70 percent wage rate for all pipalirm work that the Association
had scheduled. The Association thereafter rofusod to deal with any

labor group individually or to discuss anything other than one
standardised set of teras3 and conditions. _

Onga an agreement: with the pipeline drafts was signed,
there was absolutely.no possibility for any real negotiations
between the association and the remaining building trades crafts --

even assuming there had been before. In esse-nca, tha Association
had successfully fixed the going labor rate and the building trades
crafts were told "this 1is it, take it or leava lt.” Several of tha
crafts veto unwilling, but ?vt a loss for What clue to do, signed a
similar agreement. The IBEW, however, again did not and tc date 1is
adamantly opposed to being forced to accept torus wunilaterally
dictated by the oil companies through the Association. Mr. Brooks

has steadfastly refused to permit the Association to dictate to tha
IBEW how much its electricians can ask for thair services
regardless of what other unions might have found agraoable, IBEW
has naver consented .to deal as if all of organised, labor was one
bargaining unit. K*iithsr_.ia it willing to let tha oil companies
dictate standard-terms. Tha result, however, has bean tha threat
of economic sanctions and enormous political pressure exerted by
the oil companies through the Association to get IBEW to capitulate
and thus sucura a total monopoly,

pumtASV

Tho Association gave isew very little, if eny, latitude to
change or davinta from the terms it had forced upon tha other
unions. The major purchasers of Worth Slone labor have essentially

established 6 dominant buyer®s association that because of the
extent of its control over the market has been able to declare that
henceforth labor will be "sold"” for only cno single depressed rate.
Tho Association and through 1it, tha oil companies have apmlisd
enormous and 1increasingly threatening pressure on the [IBEW to
capitulate. Tha reason 1is that without IBEW ™ participation, the
monopoly 1ia not yet fully completed. On the other hand, the
Association has not deviated from its position that tho IBEW can do
no better for its members than the Association has pc-roitrr-d other

unions, in fact, because the IBEW has refused tc sign an agreement
similarly reducing its wage r~te to the 7vl level, the Association
has solicited the other wunions to do IBEWa work. Economic

coercion ar.d political pressure 1is thus still being utilUed to
control the hdrtn Slope construction market.
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The nature of the problem 1is further described 1in tha
attached -latter from Gary Erooko to wesloy Nason dacod March 12,
1590. Additional..inforaation can bo obtained from tha fallowing:

Jamea H» Soaaloy, Vice President, (563-3419)
Houston contracting company -
Alaska, Ltd.

Gary Brooka, Business Manager, (272-6571)
-International Brotherhood of
Electrical Workers, Local 1547

-Ma.no Prey, Business Manager, (272-4571)
Laborers Local 341

Matt Gi"eakia, Business Manager, (258-4766)
IronvorkerG Local 751

tfesioy P. Mason, President, North Slope (345-4657)
Contractors Association? and Vice
President and Area Manager of H.e.
Price construction Coapnay

George N« Nolaon, Former President, (278-1611)
British petroleum Exploration

Thomas P. Ovana, Jr., Attorney for North
Slope contractors -Association (276-3963)

Phil Thingstad/ Business Manager, (276-3533)
Carpenters Local 12si

Bill tfado, president, CSO-Arco (265-6499)
Alaska, Inc.

If yo'l have any additional questions, please feel frco to
contact me. We hope the state will consider those potential
anti-trust violations as seriously aa we do. The oil companies
have successfully obtained a monopoly ovor the employment market
and wag-a rates cn tho North Slope. They have used that monopoly to
rar.cate a vage roll-back across the entirn state and, thus, h.av<-
artfully compressed the prevailing or DaviceCon rate for thqg work
at issue. Such a wage reduction was nado possible r.ot by ham
bargaining. Rather, it was the decision of tha oil companies tc
act in concert with each other in offering only one flat rate fo-
labor regardless of its nature or the labor organizucion involved

0O Nicli = 09:4o0 F.Cij
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that created this monopoly. it is also the product of an 1illegal
combination 1in pursuit of political gains outsido tho scope of
traditional <collective bargaining. Anti-truot exemptions apply
only when traditional bargaining occurs at the behest of a labor
organization.. When an employer group 1initiates bargaining for a

purely political purpose and then <coerces labor to agree to
mandated uniform terms, the anti-trust exemptions arc clearly r.0
longer ap?lieab?."e.

Certainly,” given these facts, tho state r.hould consider
this a natter of such significant public interest to warrant at
least an investigation; wo think it is and we look forward to your
involvement and your help. When a situation develops ouch as it
has hero, there arc clearly anti-crusc 1implications. When a
buyer <3 association is. formed which 1is then able to foreclose any
price competition among non-member sailers, an anti-trust violation
has certainly been alleged. This 1is precisely what the oil
companies have done here.

Very truly yours,

IBE# LOCAL UNION 1547

KM/Vcfd *
cc: Gary Brooks, IBEW Business Manager
Senator Tic Kelly
Senator Rick Halford
Senator John B. Coghill
Senator nt Rodey
Roger Sams. IBEW AssistantBusiness ; nagar - Anchorage
To:n Cashen. i J AssistantBusiness nager - Juneau
John <SuicV S .,EW Assistant Businosa Manager - Fairbanks
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§ 17.3 Agenda Item 2: Employ More Sophisticated
Top-Down Organizinc Techniques v-ov'
; . \>
The NLRA allows employers In construction to Sign aunion agreement without
the benefit of-a certification'election. So-called "prehire agreements" are
allowed under § 8(f) of the NLKA due o the cyclical and sporadic nnrre of
employment in this field. As aresult, organized labor can directly approach
construction management to sign a union agreement in what is known as " top-
down" organizing.

In the 19R0s organized labor markedly decreased its reliance on top-down
organizing cffons. This decrease was largely the result of increasing reluctance
by construction contractors to be saddled with either union wages or union work
rules which impact their competitiveness. In addition, employers were either
aware of. or themselves had participated in, disputes arising out of the trust fund
obligations which accompanied the collective bargaining agreements.

Anoiherobstacle totop down organizing was the NL.RRS DeX7ewodecision.12
This decision, which changed the rules governing prchirc agreements, offered
long-time union employers an opportunity to repudiate their collective bargain-
ing agreements and start over. Thus, while top-down organizing was still the
favored organizing tool for unions because of the cyclical nature of employment
in construction, it was nor meeting with the type of success it had enjoyed 20
years ago.

However, in the lliyOs organized labor has become more sophisticated in its
"sales pirnli" to both contractors and owners und may successfully stem dir.
decline in success of top-down organizing. Again, it is the labor force shortage
which offers the key element for these renewed efforts. A fte r the recession which
marked the 198us, construction in many parts of the country lias enjoyed a
resurgence. With this resurgence has come the need for trained employees. Open
shop contractors arc facing a critical shortage of trained employees.

Organized labor has cr.uccrbated this problem liv recruiting qualified em-
ployees from the nonunion ranks to obtain employment with union contractors.
Nonunion employers have, seen wholesale defections of long term employees to
their union competitors based upon union promises of high wages and fringe
benefits. As a result, many nonunion conuactQOis will be forced to enrer into
collective bargaining agreements voluntarily in order to obtain access to the
union hiring hall.

Nonunion employers will also face top-down organizing efforts based upon
so-called “ corporate campaign” strategics. This strategy, which was success-
fully utilized in the famous 1986 rc.upaign at the .Satumn plant i:t Tennessee,
involves a broad appeal to the public, stair legislators, and pressure grouEs to
assist the union in its efforts to obtain acollective Imi gaining agreement with the

1LZSZN.LtiB.No. V1 (198 ljunHAIUch-ZHJ ".r.tuy- LpCCtHHj
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reluctant owner. Raihn than responding with the traditional dual gate system,
the employer will have a hurder time responding to adverse publicity, consumer
boycotts, tar?eting ol linancial institutions that do business with ilie empIoKer,
and political lobbying. These campaigns will increase as ilie unions repair their
tattered public, image.

"Job targeting" will be anoiherconiruvcrsi.il form ot top-down uivanizicg
which will ploee competitive piessurc upon the nonunion conlractor. In order to
set up ajob targeting prugram, the union must set aside funds or ask its members
to participate in a voluntary assessment to create such funds. The union
employer, when competing against a nonunion contractor, can then petition the
union to have access to these funds. 11 successful, the union employer will be
allowed to bid ihe project at the nonunion wage tatc and the employees will he
paid rhe difference between the union wage rate und the nonunion wage tate from
(lie reserve fund. In some eases, the funds go directly fnim the union to the
employees. In others, funds arc funnelled through the employer.

The legality uf the job targeting program will be subject to attack on sevctal
grounds because of the source and nature of the funding. One such challenge
may come rrom the Internal Revenue Service (IRS) which may treat the monies
as "wages" for which the requisite tar. deduction must be made. Apparently,
several of the union job targeting programs arc sloppy in explaining employer
requirements under the Internal Revenue Code (IRC) and have been subject to
attack. A second basis for IRS challenge is that such funding programs may
deprive the union of its tax exempt slants under s so1(c)cs') 0f the Irc

Union job targeting programs may also be challenged before the federal
Department ot Laoor's Wage and Hour Division. According to the challengers,
the cifferential funds constitute wages under the Fair Labor Standards Act ami
therefore ntusl cater into overtime computations. In addition, such contributions
may constitute deductions under the federal Copeland Anti-Kickback Act.13As
such, these deductions must conform to several statutory icquircmcuts including
individual employee approval of these assessments.

Finally, the job targeting program rtmy be sublet to attack umim the federal
Dnvis-Dacon Act. Those who challenge the union program may allege that direct
payments by the union (0 employees cannot be a edited toward satisfying rac
"prevailing wage" obligation under the Act. Time will tellwhetherjob laigcting
programs will be alawful union tool in the 1090s.

Finally, orgianized labor’s traditional tool for top-down organizing-
picketing—will continue in the recent case, of Laborers Loco. UnonAo /1Si
(NVEC.mmructors),11the NLRB held that a union could picket for the object ot
inducing nn employer to sign a ptehirc agreement under § 8(f) of the NLRA.
Gmployers Ind argued that prchire agreements were exempt from recognitions!
picketing since, by law, the S 8(f) agreements must be entered into voluntarily.

Ntails.O.; 374
f)BN.L.R B. So. I[PU9V)i
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The NLRB disagreed and held that there was no .statutory exemption for piehite
construction contracts and that the union could picket for ureasonable period of
time in order to obtain such u contract. Had the NLK8 ruled otherwise,
organized Labor would have been dealt a grievous blow rorheir already weakened
tofrdown organizing strategies.

§ 17.4 Agenda Item 3: Engage in More Aggressive

R(iHom<Up Organizing

As aresult, of the decrease in open shop receptivity to the top-down organizing
strategy, unions will be forced to beefup their bottom-up organizing campaigns.
The unique characteristics of the construction employee and the. constructinn
industry make successful bottom up organizing difficult. Construction projects
arc short-lived, the complemer.” If employees varies on a daily basis, the
management-to-work crew ratio i si- a |1y high, and the construction employee
rends to be relatively independent mid rherefnre not subject to peer pressure. In
addition, because ot the blurred distinction between mana%;ement end runk-and-
tilc prevalent among “ptn shop contractors, organizing efforts can typically be
spotted at an early .uaoe.

petition stage with 8resulting clccticn, the construction employer can utilize the
NLKB process to obtain more time prior to the election, to limit or expand the
scope ofthe bargaining unit intheemploverV favor, mill to effectively prepare a
campaign which will address employee concerns. Despite these obstacles and
lon? odd3, construction unions have no choice. They must either organize or
disappear. Based upon the following phenomena which will increase into the
1900s, the unions are doing their best to adapt lo an increasingly hostile
environment in the construction industry. Aﬂain, the key element to successful
bottom up organizing m the 1990s will be the labor force shortage.

First, unions will engage in widespread "salting" of nonunion projects.
“fLiliiiig" tefeix to the phenomenon 0? planting union supporters among the
rinks of nonunion contractors. Contrury to the traditional practice of convincing
anexisting nonunion employee to spearhead aunion campaign, organized lahor
is taking advantage of the nonunion tuiiiiracint'x desperate need for trained
employees. The application process offers the union ready access to the nonunion
contractor's work situs and its employees. Realizing this, unions have trained
tr.eir apprentices in organizing techniques so that they may spearhead hniium-up
Qrganizing efforts once they obtain employincut in the nonunion construction
industry.

In addition, business agents are obtaining application forms from unsuspect-
ing nonunion employers and distributing these forms tu oui-of-woik union
construction workers. These applicants arc able to survive the relaxed scrutiny ot
nonunion employers desperate tor applicants and commence a successful orga-
nizing campaign. Cven it these applicants are revealed as union adherents in the
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Room “113-c, caoitol PRONE: i07) J55-2c00
Juneau, "Alaska799811 FAX: (307) -53-5135

Re: S3 529 * project labor agreement®

Dear®"Senator"Rodey:

. Vou have asked us to review a proposal by the
International”Brotherhood of Electrical Workers (I3EW) whereby
the Alaska Energy Authority (AEA) would enter into project labor
agreements which, it suggests, will permit the state to accomplish
local hire objectives otherwise prohibited by the United States and
Alaska constitutions, state v. Enserch Alask? Construction. Tr.c..
Ho. 3539 (Alaska -Supreme Court, December 13, 1989); Robison v.
Francis. 713 P.2d 259 (Alaska 1986)

We have reviewed two memoranda by IBEWes counsel, the
March 20, 1990 memorandum by legislative legal services attorney
Teresa Cramer (No. 6-2330), and our own opinion of January 19,
1590. 1990 Tnf. OP. Att*y Gen- (January 19; 661-90-0255). Each of
ISEK ™ memoranda contains a different version of the proposal, but
as nearly as we can make out, it suggests that AEA enter into
agreements with building and construction trades unions to work on
AEA projects and then require project, general contractors to use
the labor for which the state has contracted. It proposes
legislation which would amend the Public Employment Relations Act
(PERA) to permit public employers to enter prehire agreements to
assure that such an arrangement would not be treated as an unfair
labor practice under AS 23,40.110. SB 523 has been introduced to
make this amendment to PERA.

IBEW suggests that internal union rules requiring persons
who wish to be sent out from union hiring halls to be residents of
the state or area where the construction 1is located will be immune
from state court scrutiny because the unions in question wculd be
governed exclusively by t.ne National Labor Relations act (ifLEA)
which preempts state action. Ct arguea that the concern expressed
in our January 19, 1550 opinion that requiring contractors to hire
a particular labor force may constitute an anticompetitive practice
under the Alaska procurement code 1ia unfounded, as labor wunions
governed by the NLRA arc generally exempt from prosecution under
federal antitrust lavs.

C3.CV n
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PERA and NLRA are mutually exclusive in their coverage;
a single collective bargaining agreement between an employer and
a unit of its employees cannot be both public sector and private

sector. Thus, IBEW*1s proposal must ha read as a choice by AEA
between two alternatives: () hiring stats employees and (2)
requiring contractors to hire union labor. NLRA does not apply to
public employers. Sec. 2 (2), NLRA, 20 U.S-C. one." 152.

Necessarily, any collective bargaining agreement between a state
agency and a union would be outside NLRA, and any employees hired
under such an agreement would be state employees. "Temporary
project employees are not entitled to participate in PZES or group
health- insurance, but hiring project employees does require the
state to incur unemployment, workers®™ compensation, and other costs
(including SBS, 1if ABA 1is a participating agency), and wa imagine
that such employees “bargaining representatives would seek at least
health -insurance-in bargaining for their members. 1/ The state may
be able to erequire -contractors to use suchemployees in AEA 3%
construction projects. However, it may be that AS 4*4.S3.109, which
provides that AEAls new projects are to be treated as public works
of the state? can be-read to make AS 35.15.010, disaporcving
construction bv the stare®s own work force 1in most circumstances
relevant here, applicable to AEA projects. 2/

We conclude.- as did assistant legislative attorney Teresa
Cramer, that an agreement between the state and labor unions would
be subject to constitutional attack to the extent it required
Alaska hire ...on AEA -projects. In addition, we believe that our
previous advice, that requiring contractors to vise union labor may
be unduly restrictive of competition under tha procurement code,
and vulnerable to -constitutional attack under Ensured, is correct.

In addition, after vreviewing the authority cared by IBEW, we
conclude that in fact such a vrequirement may pose antitrust
problems, problems we did not consider in our earlier opinion. It

appears to us that SB 529 is somewhat beside the point as far as
local hire 1a concerned.

The time allowed us for a response to your 1inquiry 1is
too brief to cover the legal questions raised by this 1issue in" anv
detail, but we do explain our conclusions at some greater length
below.

IS Eut 30 £ 2 AAC 10.220(b) [2] : which suggests tnat parsons not
eligit-lc- .or retirement benefits are not employees under PEJ"A.

2/ As AS 25.15.010 refers to construction by the department of
transportation and public raciiitius, it could also be argued chat
_c would not apply to AEA.
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1. Collective barnaininer “oreements between fThp» state
ar.d.*hr> building -rades unions which rncniirn
rasident him will be yiUnenble to..const,jtntlinr»”1
cha llencre.

Legislative legal counsel 3 analysis of the legal
problems presented by imposing a residency requirement is correct:
a local hire requirement in antagreement to which the state 1is a
party 1is subject to constitutional challenge under the federal
privileges and immunities clause. Cramer memorandum at 2, citing
Robison. Such a scheme may also"offend tha equal protection clause
Of the Alaska Constitution.” Enserch. 3lip op. at 25.

IBEW suggests.in its March 22, 1990, letter to you that
the jurisdiction of the Alaska Labor Ralations Agency over unfair
labor practices would preclude the jurisdiction of the court 1in a
constitutional challenge to the collective bargaining agreement.
rd. at 3. *”This is clearly incorrect; tharo is no doubt that the
courts of this state have the jurisdiction to hear and decide cases
where the constitutionality of the state ™ conduct is challenged.
AS 22.05.010. The fact that an administrative tribunal has primary
jurisdiction 1in a dispute does not preclude either the court-s
general jJurisdiction, or appellate review; indeed the ALRA X
decisions are reviewable under AS 44.62.560 and AS 22.05.010(c).
See AS 23.40.130.

IBEW suggests in the same paragraph in which it addresses
the above 1issue that the NLRA preempts any consideration by the
Alaska courts of discrimination by unions covered by federal labor
legislation. This assertion would be correct vtf the collective
bargaining agreement were between the contractor and its workers,
rather than the state and the building trades unions, and if; the
state did not require local hire in its <contract with the
successful bidder. However, it is.our understanding that whether
there 1is an agreement between the state and labor unions, or a
contract between the state and its contractors requiring them to
hire union labor, the idea of the proposal is that resident hire
would be a condition of the contract. There would seem to be
little difference between requiring the contractor to hire
residents and requiring the wunion hiring hall to accept only
resident applicants under either the federal or state
constitutions. Cf. Enserch; Rob:son, The NLRA cannot protect the
state from an Enserch or Rnhison challenge if such conditions are
imposed by a state contract. 2j IfT a union hiring hail happens to

2/ The authority cited by IBEW for the proposition that unions
may discriminate in favor of local residents does net involve state
(continued...)
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impose a resident requirement, it may be that local hire will occur
in the manner-.-suggested, by the [1BEW. However, it must happen
without the compulsion or involvement of the state to be nrotactod
by the NLRA.

2. Requiring contractors_to hire, only union labor -ay
constl-ruf.H. an anticompetitive nract

-—-- If-the Intent of the IBEW"s proposal is that AEA
require 1its-contractors to hire union labor on "its projects, and
if the contractors are- not restricted to local hire, a different
question is presented.- As we observed in our January 1990 opinion,
the procurement®"Code,"AS 36.30, applies to AEA projects. The code
prohibits unduly restrictive specifications and anticompetitive
practices. -AS 36.30.060(c); AS 36.30.920; AS 36.30.930. See aldlLgo
2 AAC 12.090;= 2 AAC 12.790. Requiring contractors to hire labor
from a particular source would seem to offend these provisions, and
may, as we noted, be-subject to an Enserch challenge as well.

- . The procurement code exempts <collective bargaining
agreements-from 1its provisions. .See AS 36.30.990(15), excepting
collective bargaining agreements from the definition of "services"4.
However, that exemption 1is addressed to the statels entry into
collective bargaining agreements, not to the specifications which
may be imposed upon its contractors. V

1/ (...continued)

action. IBEW has also cited 1in support of 1its position the
collective bargaining agreement between Public Employees Local 71
and the state, which calls for preferential hiring for residents.
Federal courts have upheld residency (of no particular duration)
and continued residency requirements for municipal police and fire

employees. see. (,0. McCarthy v. Philadelphia civil Service
Commission, 424 U.S. 645 (1976) (per curiam), Seme stats courts
have upheld such requirements as well, see, e.g. Detroit Police

Officers Ass"n v. City of Detroit, 190 N.W. 2a 97 (Mich. 1971) ;
Ector v. City of Torrance, 514 p.2d 433 (Cal. 1973). However, the
question of whether public employment is subject to the federal
privileges and immunities clause has been referred to as unsettled.
Internar*l Organization of Masters, Mates, and Pilots, 331 F.id
342, 346 (Sch Cir. 19&9) . We leave to another day the question of
the validity of the Local 71 contract prevision in light of RoM

and Fnsarch. See ale:o. State v. Wvlie. 516 ?.2d 143 (Alaska 1973).

A/ 13En suggests at page 10 of 1its January 20, ipse, internal
memorandom that because AEA is 1involved 1in the construction of
Utility services, the allowance by the procurement code of sole

(continued.ee)
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IfT the union®s proposal (see March 22, 1990, latter at
6) can be construed™ as an agreement betvasn building trades unions
and ASA that AEA will require union labor on its projects, it may
also have antitrust consequences. United Mine ~"oticeys nf
V._.P~-nnington. 3ai U.S. 657 (1965), 1is cited 1in 1BEWI3 January 30,
1990 memorandum-in support of an argument that unions are broadly
exempt from the ee"requirements of antitrust statutes. In Pennington
the united States Supreme court noted that a union is not entitled
to exemption from antitrust laws if it enters an agreement with a
group of employar5 to-impose terms and conditions of employment on
bargaining - unit3 net covered by its collective bargaining
agreement, even where the agreement concerns bargair.able subjects
such as wages. 1Id. at 665-6. Relying on similar reasoning, the
court- held"~in a later case that an agreement between a union and
a contractor was not exempt under antitrust law3 where it excluded
all nonunion subcontractors from a portion of the market, cenr.eil
Co, v. plumbers and Staamfitters. 421 U.S. 616, 623 (1975). Such
an agreement would not be a collective bargaining agreement with
an employer, or an agreement among employees for mutual aid and
protection under AS 45.50.572. Thus such an agreement would r.ot
appear to be exempt from antitrust scrutiny.

mihi3 is not to suggest that we are certain an "antitrust
violation exists; the law of labor exemptions to antitrust
legislation continues to evolve, rendering any meaningful advice
on the subject difficult at bast. C.A. Hills, Antitrust Advisor,
sec. 13.13 at 332-3 (3d ed. 1935). However, we ara bound to point
out that restrictions such as those proposed by IBS'# are not always
protected by the labor exemption in the private sector, and may r.oc
be protected here. Connell presents ready analogy for interpreting
state antitrust and procurement cede previsions concerning
anticompetitive practices ar.d restrictive specifications.

The fact that subcontracting is a mandatory subject of
bargaining in the private sector has no bearing here, where there
is no state bargaining unit whose work is to be contracted out.
see I3EW March 22, 1990 letter at 6.

3. SB 529 will have no ir.nqot on local hire; it .1? not

cloar th at it is necessary for -inv o-~"h.qgr

4/ (...continued)

source contracts for the procurement of utility services applies.
2 AAC 12.410(d)(4). This regulation 1is clearly intended tc apply
re obtaining electricity, telephone, and other utility Services
usually delivered by monopolies, not to the construction of utility
facilities.
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SB 529 would exempt prehira agreements with the building
trades (agreements between unions and employers entered into before
a workforce is hired) from the unfair labor practices prohibited
by AS 23.40,110. Such agreements are permitted under tha NLRA for
the construction industry.

: .A public employer may voluntarily vrecognize a labor
organisation as the exclusive representative of a unit of its

employees,. - AS 22.-40.100(d) . The ALRA may approve such an
arrangement 1if it 1is able to verify the majority status of the
labor organization. 2 AAC 10.230. "™ SB 529 would not alter this

requirement, as it merely prevents the imposition of sanctions on
an -employer for entering into an agreement before such a
determination is made. The legislation would not protect the state
from constitutional litigation, if a resident hire requirement were
challenged. It would likely be little used, given AS 3d.15.010.

- SB 529 would not convert vrecruiting, selection, and
hiring into a mandatory subject of bargaining. See IDEW January

30,- 1990 memorandum at 24. While it 1is true that the NLRA has
instructive value, and that the ALRA will give, great weight to

relevant National Labor Relations Board (NLR3) decisions when
determining unfair labor practice cases (2 AAC 10.250(c))", it dees
not follow that in all matters it is an appropriate interpretive
guide for PERA. In particular, hiring, recruiting, selection, and
classification of employees arG critical components of AJaska“®s
constitutionally mandated merit system, and are among the "general
policies describing the function and purpose of a public employer,"”
not recognised by the NLRA, and excepted from those wages, hours,
and working conditions required to be collectively bargained under
PERA. AS 23.40.250(8), See also Order and Decision No. 110
(Alaska Labor Relations Agency, August 26, 1SS7) . =#J

You may wish to consult with the department: of
administration®s division of labor relations as to any policy
implications of the bill. There seem to be no legal 1issues other

than those mentioned above.

*+/ The state"s contracts with Local 71 dc allow for the use or
their hiring hall, 1in recognition that the positions Local 7i*s
members hold have net lent themselves to traditional merit systenm
recruiting and selection devices. However, the use of tho hiring
hall remains a permissive subject.
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Smeary and additional comments.

In summary, we cannot assure you that AEA (or any other
state agency) can enter into an agreement, either with collective
bargaining representatives or with contractors, limiting labor on
its projects to residents, without being subject to an Ense.r-h or
Robison challenge. IT resident hire requirements are omitted from
such agreements, AEA can (a) enter into collective bargaining
eagreements and thereby acquire its own work force, although 1its use
of such a force for construction of public works may be restricted
by AS 35*15.010 or (b) enter into agreements with labor unions that
it will require its contractors to hire union labor, although this
nay constitute a violation either of the procurement code or
antitrust legislation.

Another option not fully addressed in IBEW s proposals
(although 1t may be what they had in mind when they wrote”their
March 22, 1990 letter to you) is a project labor agreement in which
the owner of a project agrees with a union or group of unions as
to the terms -and conditions of employment which will govern the
relationship between Jlabor and the <contractors on a project,
including the requirement that all hiring be done through the
unions *hiring hall(s), Such an arrangement was approved by the.
Massachusetts Commissioner of T,abor for the Boston Harbor clean—
up project on the theory that a no strike/ no jurisdictional
dispute agreement by the"union for the 10 year duration of the

project was 1in the public interest. 35 Construction Labor Rest.
1254 (February 28, 1990). We are not familiar with the
Massachusetts procurement code, but we would observe that under

Alaska®s procurement code (which Is interpreted by regulations in
the department of administration, not department of labor rulings),
such an agreement 1is not a collective bargaining agreement, and
thus AEA would have to put the project labor agreement its-elf out
to bid. In addition, resident hire could not, under Rnhlsqn and
Enserch, be a condition of such a labor agreement, We must also
point out that the Boston Harbor agreement has been challenged 1in
federal district court on the grounds that it is anticompetitive,
a violation of antitrust laws, of various provisions of the hlra,
tha Employee Retirement Income Security Act (ERISA), and of the
equal protection and due process guarantees of the United States
Constitution. 36 Construction Labor Kept, 3 (March 7, 1990). The
challengers also dispute the ruling that the agreement 1is 1in the

public interest, claiming that it will 1increase the cost of the
project. Id.



Sen- Patrick H. Rodey April 20, 199Q
Project labor agreements Page

Please advise us it we can be of anv further assistance
in this matter.

Sincerely yours,

-DOUGLAS B. BAILY .
ATTORNEY GENERA"N/vV /

sy]j
Katfhleen Strasbé&ugh
Assistant Attorney, General

KS:ae
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DOUGLAS B, BAILY
ATTORNEY GENERAL

By: /
Garolyn <£. Janos
"Assistant Attorney General

In our memorandum of advice dated January 19, 1990, we
advised you that the state procurement act probably prohibited the
Alaska Energy Authority (AEA) from entering into a project labor
agreement with a union. We Tfurther noted chat such an agreement
would be vulnerable to constitutional attack.

We have since reviewed a memorandum prepared by legal
counsel for the |International Brotherhood of Electrical Workers
(IBEW) which was apparently drafted in response to our memorandum
of January 19th. Nothing in the IBEW memorandum has persuaded us
to revise our opinions in the memorandum of January 19th.

As we understand the —concept of a project labor
agreement, it is an agreement where a prime contractor agrees to
use only organized Jlabor on the construction of a particular
project. In this case, the AEA would sign a project labor
agreement with, for example, IBEW. Then AEA would require every
contractor on a particular project to procure its labor force from
IBEW. The difficulty which AEA has in executing and implementing
such an agreement is twofold.

The state procurement act and its enabling regulations
specifically prohibit the use of specifications or contract terms
and conditions that limit competition or require procurement from
a sole source unless no other descriocion or reouirem.ents will
suffice. AS 36.30.060 (c) ; 2 AAC 12.090. The AEA would have to
demonstrate that requiring prospective contractors to use organized
labor was the only available means to assure Che construction,

In discussing the state procurement act, the IBEW
memorandum, however, confused the ~concopc of project labor
agreements with contracts for construction. While there 1is
abundant case law endorsing the use of collective
bargaining agreements between labor and an employer, chat

case law does not solve our problem under the state
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procurement act. In the latter circumstances , we are dealing with
the state as owner -- not as employer. 1/ Obviously, the concerns

we mention here could be solved if the legislature amended the
procurement law.

Our second concern poses an even bigger problem. In our
view, an arrangement that would Ilimit potential bidders to a
particular labor agreement is quite vulnerable to a constitutional
attack. In 3idle v. Easeieh Alaska CunsLruction, 1Int., No, 3539
(Alaska Supreme Court, December 18, 1989), the "Alaska"Supreme Court
struck down the Regional Preference Law because it attempted to
favor one economic group over another.

The IBEW memo suggests that a project labor agreement
between the state and a union whose administrative rules prefer
state residents would avoid the constitutional problems of the
past. While the memo cites federal case law that has endorsed the
U3e of resident hire through project labor agreements, those cases

dealt with private contractors -- not with the state or a political
subdivision as contractor. The memo does not help us deal with the
problems under Alaska constitutional law. In fact, given the

Enserch decision, we question whether any set of facts would
satisfy the equal protection problem with project labor agreements.
21

CEJ/jds

1/ We note that AS 36.30.995(15) specifically excludes collective
bargaining agreements and employment contracts from the definition
of "services,"” We read that exemption to apply to the state 1in its
role of employer, i.e., the state procurement act would not apply
vis a vis the state as employer and e.g.. the Alaska State
Employees Association.

2/ Quite apart from the legal issues discussed here, the decision
to limit potential bidders to a particular labor arrangement is a
policy 1issue chat 1is better suited for Legislative action than
individual agency agreements.
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You have asked two questions: whether the Alaska Enorgy

Authority (AEA) may negotiate and execute a project labor agreement
with one or more wunions, and whether the authority may then

require, as a contract condition, that the successful bidder on a
construction procurement operate within the terms of the project
labor agreement. While the authority may execute contracts for
construction of power projects, it probably cammi execute a
project labor agreement that prefers the hire of employees who are
members of a labor union.

The authority has the power to contract for the con-—
struction of a power project and "to enter into contracts or
agreements with respect to the exercise of any of its powers..., 1
AS 44.83.080(10), 44.83.030(14). Presumably, the authority may
enter into a project labor agreement with one or more unions unless
a general prohibition exists for all state agencies.

I have examined federal arid state labor law. Title 29
of the United States Code Annotated and Title 23 of the Alaska
Statutes are silent on this question. The state procurement act,

however, 1is not.

The procurement of construction of state facilities --

including projects by the authority -- 1is governed by AS 36.30.
Tha commissioner of the department of adminiseralion is responsible
for adopting regulations governing the preparation, revision, and

content of specifications for construction required by an agency.
AS 36.30.060(a), The specifications required by the agency "muse
promote overall economy for the purposes intended and encourage
competition in satisfying the state®"s needs, and may not be unduly
rescriccive."” AS 36.30.060(c). Not only is competition encouraged
in state procurements but anticompetitive practices are strict is
forbidden and mav subject an offeror or bidder to prosecution of
a class C felony! AS 36.30.920; AS 36.30.930(2).
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The commissioner has implemented AS 36.30, 1in part, bv
adopting regulations that

(1) prohibit the use of specifications chat have "the
effect of exclusively requiring a proprietary
construction 1item, or procurement from a sole source,
unless no other manner of description will suffice,” 2
AAC 12.090;

(2) prohibit the use of contract tcrma and conditions
that "have the effect of unnecessarily limiting compe—
tition or exclusively vrequiring a 7proprietary
construction item or procurement from a sole source
unless no other requirements will suffice,” 2 AAC 12.
790.

A requirement that the successful bidder on a procurement
contract hire its labor force from a single source would appear to
come within Che statutory and regulatory prohibitions contained 1in
AS 36.30.060, AS 36.30.930(2), 2 AAC 12.090, and 2 AAC 12.790. A
specification or contract term of this nature would only be
permissible upon a showing that no other manner of description and
no other requirement would suffice. 2 AAC 1.2,090, 2 AAC 12,790.
Making this showing could prove to be a very heavy if not
impossible -- burden for the authority.

An arrangement chat would limit potential bidders to a
particular labor agrppmonr 1is also vulnerable to a constitutional
attack. In the recent case of State . Enserch Alaska
Construction, 1Inc., No. 3539 (Alaska Supreme Courc”™ December 18,"
1989) the Alaska Supreme CourL bliuuk down on 6dual protection

rounds the Regional Preference Law, a statute requiring local hire
or publicly funded projects constructed in economically distressed
areas. Many features of the proposed arrangement resemble those
of the Enserch case.

AEA would give a preference to (or impose an absolute
requirement on) contractors on its projects who employed union
labor. Presumably, the rationale for such a preference 1is that
unionised labor is better paid and protected chan nonunion labor,
and that this is a social and economic benefit tc the state which
outweighs the emphasis placed in public contracting on getting the
best price.

The court 1in Enserch rejected a similar goal under the
Regional Preferenrp Law, "L'he f.r.uo had argued than, by conferring
an economic benefit on tho residents of a particular region,”
unemployment would be reduced and the social harms resulting "from
chronic unemployment could be rpmerlied. Enserch. alip op. at 29.
While such goals were important, they could not be achieved by the
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disparate treatment of unemployed workers 1in another region. Id.,
at 30. 1/

Arguably, since all prospective contractors would be
required to hire union labor, they would not be treated differently
at least as to competition amongst themselves. However, if a
contractor has no existing relationship with the trade unions or
union subcontractors, they may be disadvantaged.

Construction workers not <currently members of unions
would be required to obtain membership in order to be employed on
a project when the bid is ultimately awarded. Assuming that
employment must be obtained through a hiring hall, and that some
sort of seniority system were 1in force for referrals, nonunion
workers would at a minimum be delayed 1in obtaining work, 1if not
foreclosed altogether. This result 1is acceptable in the private
sector. However, it may not be acceptable where occasioned by
government action.

Having determined that the right to engage in an economic
endeavor 1is an important right, the Alaska Supreme Court takes a
dim view of government action which favors one economic group over
another. Enserch, slip op. at 27 and 30. In Enserch, the court
concluded that favoring one group of similarly situated workers
over another was not a legitimate goal.

CONCLUSION

The Alaska Energy Authority has the power to enter into
project labor agreements as long as they do not conflict with the
language ?.nd intent of laws generally applicable to state agencies.
A project labor agreement that required a project contractor to
hire employees directly from one source -- that is, a labor union -
- would probably discourage competition and be overly restrictive.
Such a contract term would be permissible wunder the state
procurement act only if the authority could demonstrate that it had
no other alternative. Even 1if the agreement survived a challenge
under the state procurement act, it would still be constitutionally
vulnerable where it preferred one group of laborers over another.

CEJ/jds

1/ Even if we assume the goal of protecting Jlabor bv
ensuring better wages, this goal 1is already being served bv
existing prevailing wage Legislation such as the Little Davis-Bacon
Act, AS 36.05.
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Re: ABC et al. vs. City of Seward and IBEW Local 1547
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Gentlemen:

We enclose herewith a copy of the complaint filed with the
District Court in this matter on Wednesday, January 2, 1991.
Helene Antel, attorney for the IBEW Local 1547 accepted service on
behalf of the IBEW. The City of Seward was served by certified
mail on January 3, 1991. We do not anticipate any challenge
regarding service or jurisdiction.

Also enclosed is a Joint Motion for Expedited Status
Conference. The Motion sets forth dates for the briefing schedule
in this matter, as agreed between the parties. According to the
schedule, our opening motion and memorandum are due Wednesday,
January 23; the opposition memoranda are due Wednesday, February
18; and our reply memorandum 1is due February 25. Oral argument
will be scheduled by the court for some date thereafter.

We will forward a draft of our opening memorandum to you on or
about Wednesday, January 15. We welcome any comments you may have
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at that time. Should you have any questions regarding this matter,
please do not hesitate to contact us.

"ery truly yours

DELANEY, WILES, HAYES,
REITMAN & BRUBAKER, [INC

Marc D. Bond

cc: Maurice Baskin
William F. Reeves
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

ASSOCIATED BUILDERS AND
CONTRACTORS, INC., a Maryland
corporation, ASSOCIATED GENERAL
CONTRACTORS OF ALASKA, an
Alaska nonprofit corporation,
IRBY CONSTRUCTION COMPANY, a
Mississippi corporation, IRBY/
ALASKA UTILITIES CONSTRUCTION
COMPANY, an Alaska corporation,

Plaintiffs,
VS

CITY OF SEWARD, an Alaska home

rule municipality, and

INTERNATIONAL BROTHERHOOD OF Case No. A91-001 Civil
ELECTRICAL WORKERS, LOCAL UNION

1547 (IBEW), a labor union,

Defendants.

JOINT MOTION FOR EXPEDITED STATUS CONFERENCE

Plaintiffs and defendants in this matter hereby move for
an expedited status conference to establish a briefing schedule and
a time for oral argument on a Motion for Preliminary Injunction and

Summary Judgment, to be filed by plaintiffs in this matter.
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electric transmission line near the City of Seward, now scheduled to
be let for bid in the spring of this year, and constructed during
the summer of 1991. All parties concur in the necessity of early
construction of the transmission line to insure a steady, adequate
power supply for -the City of Seward service area.

It appears there are no genuine issues of material fact
which would preclude resolution of this matter on a dispositive
motion. Counsel for the City of Seward 1is in the process of
drafting a stipulation of facts which will provide the basis for
argument on the legal 1issues raised by the complaint.

The City of Seward needs to erect this line during the
1991 construction season. None of the parties desires to endanger
the completion of the project during 1991, but all desire an
expeditious resolution of their legal rights 1in this matter.

Accordingly, counsel for all parties have conferred, and
suggest the following briefing and oral argument schedule: @))
Motion for Preliminary Injunction and Summary Judgment (and
supporting Memorandum) filed and served January 23, 1991; @)
Oppositions filed and served February 18, 1991; (3) Reply filed and
served February 25, 1991; and (4) Oral argument to be scheduled as
soon thereafter as the court deems appropriate.

The parties respectfully request a status conference to

JOINT MOTION FOR EXPEDITED STATUS CONFERENCE 2



discuss these matters with the court, and to establish a time for
oral argument.
DELANEY, WILES, HAYES,

REITMAN & BRUBAKER, INC.
Attorneys for Plaintiffs

Date: -K,
Marc D. Bond

PERKINS COIE
Attorneys for City of Seward

Date : 3 Jjhv 111y
Gordon J. Tans
HELENE M. ANTEL
Attorney for 1IBJ Local 1547
Date: r, fr y

Helene W. £htel
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

ASSOCIATED BUILDERS AND
CONTRACTORS, INC., a Maryland
corporation, ASSOCIATED GENERAL
CONTRACTORS OF ALASKA, an
Alaska nonprofit corporation,
IRBY CONSTRUCTION COMPANY, a
Mississippi corporation, IRBY/
ALASKA UTILITIES CONSTRUCTION
COMPANY, an Alaska corporation,

Plaintiffs,
vV S .

CITY OF SEWARD, an Alaska home
rule municipality, and
INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, LOCAL UNION
1547 (IBEW), a labor union,

ease No. 001 Civil

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants.

)

COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEFT
AND FOR MONEY DAMAGES

This complaint concerns the letting for bid and

construction of an electrical transmission line project near the

City of Seward. The complaint seeks a judgment declaring illegal a
I
DELANEY. WILES. i i Do ; : S
HAYES. REITMAN lcertain bid pre-qualification requirement, a preliminary and
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permanent injunction against enforcement of the requirement, an
award of compensatory and treble damages, and the recovery of costs,

interest, and attorney fees.

l. JURISDICTION

This 1is an action dealing with the rights of the parties
under federal labor, employee benefits, antitrust and civil rights
laws, as well as certain laws of the State of Alaska. The district
court has jurisdiction over this matter pursuant to 28 U.S.C. & 1331
[federal question], 28 U.S.C. & 1337(a) [commerce and antitrust
regulation], 28 U.S.C. 8&1343(a)(3) [civil rights], 20 U.S.C. 81132
[ERISA], 28 U.S.C. & 2201(a) [declaratory judgment], Civil Rule 57

[declaratory judgment]., and the doctrine of pendent jurisdiction.

. VENUE

The unlawful conduct and actions which are the subject of
this complaint have been, are being, and (without relief from this
court) will be committed within the ristrict of Alaska, and will
affect the interstate trade and commerce being conducted within and
through the District of Alaska. All of the defendants reside, do

business, or may be found 1in the District of Alaska.

I11. GENERAL NATURE OF CONTROVERSY

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 2
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3.1 This action seeks relief from an wunlawful pre—
qualification bid specification imposed by the City of Seward on a
$9.5 million project for the construction of an electric
transmission Jline from Law.ing to Fort Raymond 1in the Seward®s
utility service district (the Project).

3.2 The City of Seward has required that, as a condition
of qualifying to bid on the project, all contractors be signatories
to a labor agreement with the International Brotherhood of
Electrical Workers, Local 1547 (IBEW) "that will assure that work
traditionally performed by employees represented by the IBEW will be
performed by such workers."”

3.3 The IBEW signatory vrequirement 1is unreasonable,
unlawful and anti-competitive. It constitutes unlawful municipal
regulation of private collective bargaining 1in violation of the
National Labor Relations Act. It unreasonably restricts competition
in violation of federal and state antitrust laws. It deprives the
plaintiffs of equal protection and due process of law under the
United States and Alaska Constitutions. It violates the provisions
of the City of Seward Code concerning public contracts.

3.4 Seventy percent of all construction work in this
country is performed on a non-union basis. Only 21% of all

employees in the construction industry are union members. The

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF
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effect of the "union contract-" requirement in the pre-qualification
process 1is to force the plaintiffs to become parties to a union

labor agreement not negotiated or executed by their free will. This

'unlawful restriction will cause irreparable harm to the plaintiffs

by depriving them of the opportunity to participate in a multj-

million dollar construction project. The restriction 1is also in

conflict with the public interest, in that it will deprive the City
f

of Seward and its ratepayers of full and open competition in the bid

process.

3.5 Accordingly, the plaintiffs seek a declaration

the restrictive bidding qualification is unlawful and unenforceable.
The plaintiffs also seek a preliminary injunction against the
enforcement of the restriction during the pendency of this
litigation, and a permanent 1injunction. The plaintiffs seek money
damages for violations of their rights, and an award of costs,

interest and attorney fees.

TV. PARTIES

4.1 Plaintiff Associated Builders and Contractors,

(ABC), 1is a national trade association of over 18,000 merit shop
construction contractors, that 1is, those contractors that use both

union and non-union labor. Since its founding 1in 1950, it has been

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 4
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ethe objective of ABC, 1its local chapters and their member companies
to provide high quality, low cost, and timely construction work,
which benefits businesses, consumers, and taxpayers. ABC 1is filing
thas action on behalf of its individual members -who have been and
will continue to be damaged by the 1loss of business opportunity
resulting from the enforcement of the IBEW signatory requirement.

4.2 Plaintiff Associated General Contractors of Alaska
(AGC) is an Alaska non-profit corporation whose members include
merit shop construction contractors. AGC was founded 1in 1954, and
its objectives include the provisions of high quality, low cost, and
timely construction work. AGC is filing this action on behalf of
its individual members who have been and will continue to be damaged
by the loss of business opportunity resulting from the enforcement
of the IBEW signatory requirement.

4.3 Plaintiff Irby Construction Company (lrby) is a
Mississippi corporation. Irby is one of the largest contractors
engaged 1in the erection of electrical transmission lines 1in the
United States, having constructed high tension and other electrical
lines in all states and several foreign countries. Irby 1is
qgualified to do business 1in the State of Alaska, and has filed 1its
last biennial report due, and paid all necessary corporate and

franchise fees.

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 5
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4.4 Plaintiff Irby/Alaska Utilities Construction JV
(Irby/AUC) is a joint venture composed of Irby Construction Company,
and Alaska Utilities Construction Company. AUC is an Alaska
corporation with many years of experience in constructing electric
transmission lines for virtually every major utility in the State of
Alaska. AUC 1is 1in good standing, and has filed 1its last biennial
report due, and paid all necessary corporate and franchise fees.

4.5 Defendant City of Seward (Seward) 1is a home rule
municipality incorporated under the lav/s of the State of Alaska.

4.6 Defendant International Brotherhood of Electrical
Workers, Local Union 1547 (IBEW) 1is a labor union organized under

the National Labor Relations Act.

V. FACTUAL BASIS OF THE COMPLAINT

5.1 During the 1990 legislative session, the Alaska
Legislature approved a grant appropriation of $9.5 million to the
City of Seward for the construction of an electric transmission line
from Lawing to Fort Raymond. 208 SLA 1990, 8l144. Exhibit A.

5.2 On July 23, 1990, the State of Alaska and City of
Seward enter into a "Standard Agreement Form for Municipal Grants™
(Grant) for $9,500,000 for the construction of electrical line and

attendant structures. Exhibit B. The Grant 1is known as Department

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 6
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of Administration Grant No. 7/91-956, and was accepted by Seward in
City of Seward Resolution No. 90-086.
5.3 In October of 1990, the City of Seward caused
a “Request for Contractors to Pre-Qualify to Bid on

published

Construction of the Seward 115KV Transmission Line Lawing to Fort

Raymond"

of a pre-

(Request). Exhibit C. The Request required the submission

qgualification form to Seward by October 29, 1990.

Request includes the following language:

The City of Seward is a signatory to a
collective bargaining agreement with the
International Brotherhood of Electrical Woi“kers
(IBEW), Local Union 1547. In order to preserve
work traditionally performed by employees
represented by the IBEW and to avoid
destruction of wages, hours and conditions of
employment achieved through the collective
bargaining process, the City has agreed that,
to the extent permitted by law, "t owil not
contract, or allow the subcontract, for the
construction of the 115 KV main electrical

transmission intertie line between Lawing and

Fort Raymond Subdivisions within the City of

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIE
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Seward for work traditionally performed by the
IBEW except to a party with an appropriate
current labor agreement with the IBEW.
The Request for Pre-Qualification shall be
submitted on the contractor®s letterhead in a
format to address each of the following
subjects.
6. A statement attesting that the contractor
is a party to an appropriate current labor
agreement with the IBEW that will assure
that work traditionally performed by
employees represented by the International
Brotherhood of Electrical Workers, local
union 1547 ("IBEW") will be performed by
such workers.
(The requirement stated in ~6 1is hereafter referred to as the IBEW
signatory requirement*.)
5.4 On October 1990, Irby submitted a request to be pre—
qgualified to bid on construction of the line.
5.5 O0On October 1990, Irby/AUC submitted a request to be
pre-qualified to bid on construction of the line.

5.6 On November 16, 1990, Everett P. Diener, Manager of

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 8
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Engineering & Utilities for Seward, wrote letters to Charles Irby of
Irby, and Aaron Downing of Irby/AUC. The letters requested
additional 1information concerning the companies®™ Alaska experience
and the 1identity of the key employees would be on the job- The
letter also noted Irby"s and Irby/AUC"s objection to Iltem #6, said
they would Ilikely recommend to the City Council that Irby and
Irby/AUC be found not qualified, and invited Irby and Irby/AUC to
change 1its response to ltem #6. Exhibit D.

5.7 0n November 26, 1990, Aaron Downing responded,
submitting additional information on Ilrby/AUC"s Alaska experience,
and designating the key employees. The letter also elaborated on
the objection to Iltem #6. Exhibit E. On the same date, John Nye of
Irby responded, submitting additional information on Irby"s Alaska
experience, and designating the Irby key employees. The letter
declined to amend the objection to Item #6. Exhibit F.

5.8 On November 30, 1990, Mr. Diener sent a letter to
Charles Ilrby stating: "We find you qualified to perform except for
Item #6 which states that you must be a party to a current labor
agreement with the IBEW. Consequently, 1 have no alternative but to
omit your company from the list of contractors | will submit to the
City Council as qualified bidders on this project. Therefore, if

the City Council approves the recommendation a bid will not be

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 9
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accepted from Irby Construction Company." Exhibit G.

5.9 On December 3, 1990, Mr. Diener responded to the
November 26 submission from Irby/AUC. By letter, Mr. Diener stated:
"We find you qualified to perform except for Item #6 which states
that you must be a party to a current labor agreement with the IBEW.
Consequently I have no alternative but to omit your company from

the 1list of contractors 1 will submit to the City Council as

qualified bidders on this project. Therefore, 1if the City Council
approves the recommendation a bid will notbe accepted from
Irby/Alaska Utility Construction JV." Exhibit H.

5.10 On November 30, 1990, Mr. Diener sent a memorandum to
theSeward Mayor and City Council, finding Irby and Irby/AUC to be
not qualifiedfor failure to comply with the requirement of a
current labor agreement with IBEW. Exhibit |I.

5.11 On December 10, 1990, the Seward City Council met and
approved tha list of bidders, omitting Irby and Irby/AUC on the
basis of Iltem #6. Resolution No. 90-152, Exhibit J.

5.12 The City of Seward intends toproceed with the
bidding process in order to commence construction of the project as
soon as weather permits in the spring of 1991.

5.13 Unless the IBEW signatory requirement is enjoined and

declared 1illegal, the plaintiffs will suffer irreparable injury by

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 10
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1

their inability to participate in the project.

FEDERAL CLAIMS
COUNT ONE: THE NATIONAL LABOR RELATIONS ACT

6.1 Section 7 of +the National Labor Relations Act
("NLRA™), 29 U.S.C. 8157, provides that employees have the right to
join "labor organizations to bargain collectively through
representatives of their own choosing,” and "shall also have the
right to refrain from any or all of such activities..."

6.2 Sections 8 and 9 of the NLRA, 29 U.S.C. &8 158 and
159, provide -that employers are required only to negotiate 1in good
faith with unions who represent a majority of their employees.
These sections also prohibit both employers and wunions from
interfering with employees in the exercise of their rights under
Section 7 of the NLRA, 29 U.S.C. 8 157.

6.3 The City of Seward 1is a public agency created
pursuant to the Jlaws of the State of Alaska. The City has
impermissibly promoted the 1interests of the IBEW by forcing all
would-be Project bidders to recognize and deal with the [IBEW,
regardless of whether the bidders employees have chosen to join or
bargain through the IBEW, end regardless of whether the bidders can

come to mutually agreeable terms with the IBEW. This action is 1in
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violation of the NLRA, which preempts state regulation of labor-
management relations.

6.4 By forcing would-be bidders to not only negotiate
with the IBEW, but to enter into an agreement with the IBEW as a
condition of bidding on the Project, the City of Seward leaves
little bargaining strength for would-be bidders. The IBEW, knowing
that the would-be bidder must come to terms, 1is obviously unlikely
to negotiate less favorable terms with such a bidder than other
agreements IBEW has with other bidders. Thus, the I1BEW signatory
requirement indirectly dictates the terms of the agreement between
the IBEW and all would-be bidders, 1in violation of the NLRA.

6.5 Plaintiffs®™ employees have chosen not to belong to or
be represented by any Jlabor organization, let alone the IBEW in
particular. By imposing the IBEW signatory requirement upon would-
be bidders, the City has deprived the employees of rights protected
by the NLRA, including the right to refrain from union membership,
the right to negotiate individual terms and conditions of
employment, and, in the event the employees seek union
representation, the right to join and be represented by the union of
their choice.

6.6 The IBEW signatory requirement constitutes

impermissible state regulation of private labor relations under the

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 12
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NLRA. The requirement affects the substantive aspects of the free
collective bargaining process to an extent forbidden by the NLRA.
The requirement undermines the policies upon which the comprehensive

labor relations law embodied in the NLRA are based.

6.7 Plaintiffs are entitled to a preliminary

permanent injunction against the enforcement of the IBEW signatory

requirement, and a declaration that the requirement 1is illegal.

COUNT TwWO: THE EMPLOYEE RETIREMENT INCOME SECURITY ACT

7.1 The City of Seward requires would-be bidders to enter
into a labor agreement with the IBEW. The IBEW typically demands,
as part of all of labor contracts, that the employer contribute to
a variety of specified employee benefit plans.

7.2 In order to bid on the Project, any contractor would
therefore be required to agree to contribute to IBEW employee
benefit plans, which will undoubtedly be different from those which
the various plaintiff-employers now have in place for their
employees.

7.3 The |IBEW signatory requirement thus regulates and
dictates the terms of the employee benefit plans of all would-be
bidder on the Project.

7.4 The Employee Retirement Income Security Act ("ERISA™)

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 13
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preempts "any and all state laws insofar as they may now or
nereafter relate to any employee benefit plan.” 29 U.S.C. 8 1l14(a).

7.5 The |IBEW signatory requirement relates to employee
benefit plans and 1is being 1imposed under color of state law. It

therefore violates ERISA.
7.6 Plaintiffs are entitled to a preliminary and
permanent injunction against the enforcement of the IBEW signatory

requirement, and a declaration that the requirement is illegal.

COUNT THREE: THE SHERMAN ANTITRUST ACT

8.1 The Project requires that materials and labor travel
in interstate commerce.

8.2 Through the artifice of pre-qualification
requirements, the City of Seward and the IBEW have entered into a
conspiracy to restrain free competition and interstate commerce by
imposing the IBEW signatory requirement on all prospective bidders.
The conspiracy reflected in the IBEW signatory requirement
effectively excludes from the bidding process all contractors whose
employees do not wish to be represented by the IBEW.

8.3 Defendants executed the Agreement as part of a
general scheme to reduce competition and eliminate non-union

contractors from the construction of electrical transmission lines

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 14
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in the State of Alaska.

8.4 Defendants at all times relevant to the allegations
set forth herein were acting as the agents and/or co-conspirators of
each other, with a common anti-competitive purpose or design.

8.5 The City of Seward also acquiesced to threats,
intimidation and coercion employed by the IBEW to secure the |IBEW
signatory requirement.

8.6 Defendants® unlawful conduct has prevented non-union
contractors from bidding on the Project, and thus substantially
reduces competition and substantially raises the likely price of the
Project. Defendants® activities and conduct have had and continue
to have a substantial impact on interstate commerce in violation of
15 U.S.C. & 1.

8.7 Defendants®™ unlawful conduct has injured plaintiffs
in their businesses, property, and person in tr r they have suffered
and will continue to suffer substantial 1injury to the goodwill of
their businesses, lost business opportunities, and the 1loss of
profits and employment.

8.8 Neither the City of Seward nor the IBEW enjoy
absolute or qualified immunity with respect to their participation
in the anti-competitive activities described in the complaint. The

IBEW signatory requirement does not comport with the sovereign

COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 15



policies of the State of Alaska. There 1is no requirement 1in the
legislature®s appropriation that bidders on the Project be bound by
a labor agreement with the IBEW. Similarly, there is no requirement

J in the Grant that bidders on the Project be bound by a labor
agreement with the IBEW.

8.9 Plaintiffs are entitled to a preliminary
permanent injunction against the enforcement of the IBEW signatory
requirement, and a declaration that the requirement 1is illegal.
Plaintiffs are a]so entitled to treble damages for injury suffered

because of the illegal activities.

COUNT FOUR: EQUAL PROTECTION OF THE LAW

9.1 The Fourteenth Amendment to the United States
Constitution declares that "no state shall ... deny to any person
within its jurisdiction the equal protection of the laws."

9.2 Acting under color of state law, defendants engaged
in conduct with the knowledge that such conduct would have the
effect of denying plaintiffs® equal protection rights under the
Fourteenth Amendment.

9.3 The IBEW signatory requirement has the effect of
precluding the award of the Project to non-union contractors (in

fact, any contractor, union or otherwise, without a contract with
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the IBEW) as a class. No hearings on the IBEW signatory requirement
were held, nor were any findings supported by substantial evidence
made, which might provide a rational basis for this distinction.

9.4 The bidding requirements could have been more
narrowly drafted to achieve any legitimate objectives without
unlawfully requiring any bidders to agree to representation by the
IBEW.

9.5 The arbitrary and capricious distinction made by the
defendants 1is a violation of the equal protection rights of the
plaintiffs. As a result of that distinction, plaintiffs have
sustained and continue to sustain damages which are difficult to
calculate, and for which a declaratory judgment and injunction are

appropriate remedies.

COUNT FIVE: DUE PROCESS OF LAW
10.1 The Fourteenth Amendment to the United States
Constitution declares that "no state shall ... deny to any person of
life, liberty, or property, without due process of law
10.2 Acting under color of state law, defendants engaged
in conduct with the knowledge that such conduct would have the
effect of denying plaintiffs”® due process rights under the

Fourteenth Amendment.
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10.3 Irby and the Irby/AUC are ready, willing and able to
bid on and to perform the Project. Both have been found qualified
to bid with the sole exception that neither has a labor agreement

with ‘the IBEW. Because of the unreasonable IBEW signatory

' requirement, plaintiffs have been deprived of an opportunity to

obtain work on the Project. The requirement deprives plaintiffs of
a property interest in contract awards without due process of law.

10.4 The arbitrary and capricious distinction made by the
defendants is a violation of the due process rights of the
plaintiffs. As a result of that distinction, plaintiffs have
sustained and continue to sustain damages which are difficult to
calculate, and for which a declaratory judgment and injunction are

appropriate remedies.

COUNT SIX: 42 U.S.C. 5 1983 CIVIL RIGHTS
11.1 42 U.S.C. & 1983 states:

Every person who, under color of any
statute, ordinance, regulation, custonm, or
usage, of any State or Territory or the
District of Columbia, subjects, or causes to be
subjected, any citizen of the United States or

other person within the jurisdiction thereof to

| COMPLAINT FOR DECLARATORY, INJUNCTIVE AND MONETARY RELIEF 18



the deprivation of any rights, privileges, or

immunities secured by the Constitution and

laws, shall be liable to the party 1injured 1in

an action at law, suit in equity, or other

proper proceeding for redress. For the

purposes of this section, any Act of Congress

applicable exclusively to the District of

Columbia shall be considered to be a statute of

the District of Columbia.

11.2 Acting under color of state law and municipal
ordinance, defendants engagedin conduct with the knowledge that
such conduct would have theeffect of denying plaintiffs®"rights
under the United States Constitution, and the laws of the United
States, 1including the NLRA, ERISA, the Sherman Act and other laws.

11.3 As a result of the violations of plaintiffs®
rights, plaintiffs have sustained and continue to sustain damages
which are difficult to calculate, and for which a declaratory
judgment and injunction are appropriate remedies.

11.4 Pursuant to 42 U.S.C. 81988, plaintiffs are entitled
to an award of reasonable attorney fees as part of the costs of this

action.
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STATE CLAIMS
COUNT SEVEN: EQUAL PROTECTION OF THE LAW

12.1 Alaska Constitution, Art. 1, 81 provides that "all
persons are equal and entitled to equal protection under the law.

12.2 Acting under color of state law, defendants engaged
in conduct with the knowledge that such conduct would have the
effect of denying plaintiffs®™ -equal protection rights under the
Alaska Constitution.

12.3 The IBEW signatory requirement has the effect of
precluding the award of the Project to non-union contractors (in
fact, any contractor, union or otherwise, without a contract with
the IBEW) as a class.

12.4 The IBEW signatory requirement does not have a fair
and substantial relation to a legitimate government interest.

12.5 The unfair distinction made by the defendants 1is a
violation of the equal protection rights of the plaintiffs. As a
result of that distinction, plaintiffs have sustained and continue
to sustain damages which are difficult to calculate, and for which

a declaratory judgment and injunction are appropriate remedies.

COUNT EIGHT: DUE PROCESS OF LAW

13.1 Alaska Constitution, Art. 1, 8 7 provides in
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pertinent part: "No person shall be deprived of life, liberty, or
property, without due process of law."

13.2 Acting under color of state law, defendants engaged
in conduct wi-th the knowledge that such conduct would have the
effect of denying plaintiffs® due process rights under the Alaska
Constitution.

13.3 Irby and the Irby/AUC are ready, willing and able to
bid on and to perform the Project. Both have been found qualified
to bid with the sole exception that neither has a labor agreement

jwith the IBEW. Because of the unreasonable IBEW signatory
requirement, plaintiffs have been deprived of an opportunity to
obtain work on the Project. The requirement deprives plaintiffs of
a property interest in contract awards without due process of law.

13.4 The arbitrary and capricious distinction made by the
defendants violates the due process rights of the plaintiffs. As a
result of that distinction, plaintiffs have sustained and continue

to sustain damages which are difficult to calculate, and for which

a declaratory judgment and injunction are appropriate remedies.

COUNT NINE: ALASKA ANTITRUST LAWS
14.1 AS 45.50.562 and .572 prohibit restraint of trade

the monopolization of any part of trade or commerce.

DELANEY. WILES.
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14.2 Through the artifice of the bidding specifications,
the City of Seward and the IBEW have entered into a conspiracy to
restrain free competition and interstate commerce by imposing the
IBEW signatory requirement on all prospective bidders. The
conspiracy reflected in the IBEW signatory requirement effectively
excludes from the bidding process all contractors whose employees do
not wish to be represented by a labor union, or who prefer to deal
only with a union designated by a majority of their employees.

14.3 Defendants wiJfully executed the Agreement as part of
a general scheme to reduce competition and eliminate non-union
contractors from the construction of electrical transmission lines
in the State of Alaska.

14.4 Defendants at all times relevant to the allegations
set forth herein were acting as the agents and/or co-conspirators of
each other, with a common anti-competitive purpose or design.

14.5 The City of Seward also acquiesced to threats,
intimidation and coercion employed by the IBEW to secure the TBEW
signatory requirement.

14.6 Defendants®" unlawful conduct has prevented non-union
contractors from bidding on the Project, and thus substantially
reduces competition and substantially raises the likely price of the

Project.
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14.7 Defendants®™ unlawful conduct has injured plaintiffs
in their businesses, property, and person in that they have suffered
and will continue to suffer substantial injury to the goodwill of

their businesses, lost business opportunities, and the loss of

I profits and employment.

14.8 Neither the City of Seward nor the IBEW enjoy
absolute or qualified immunity with respect to their participation
in the anti-competitive activities described in the complaint. The
IBEW signatory requirement does not comport with the sovereign
policies of the State of Alaska. There 1is no requirement 1in the
legislature®s grant that bidders on the Project be bound by a labor
agreement with the I1BuW. Similarly, there is no requirement in the
Standard Agreement Form for Municipal Grants executed by the City
and the Alaska Department of Administration that bidders on the
Project be bound by a labor agreement with the IBEW.

14.9 Plaintiffs are entitled to a preliminary and
permanent injunction against the enforcement of the IBEW signatory
requirement, and a declaration that the vrequirement 1is 1illegal.
Plaintiffs are also entitled to treble damages for injury suffered

because of the illegal activities.

MUNICIPAL CLAIMS
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COUNT TEN: CITY OF SEWARD PROCUREMENT CODE

15.1 The City of Seward Code provides: "When a procurement
involves the expenditure of state or federal grant, assistance or
contract funds, -the procurement shall be conducted in accordance
with any applicable mandatory state or federal law and regulation."
Code 86.01.020. The Code also provides that procurement contracts
"shall be let by the city council to the lowest qualified responsive
and responsible bidder."” Code & 6.10.230.

15.2 Nothing in the Code authorizes Seward to require as
a qualification for bidding on a project that the bidder have a
current labor agreement vith any labor union.

15.3 The IBEW signatory requirement violates federal and
state laws, and the City of Seward Code, by mandating a current
labor agreement with the IBEW, and thereby imposing additional costs
on plaintiffs.

15.4 Plaintiffs are entitled to a preliminary and
permanent injunction against the enforcement of the IBEW signatory

requirement, and a declaration that the requirement 1is illegal.

REQUESTED RELIEF
WHEREFORE, having stated their complaint, plaintiffs pray

for the following relief:
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1. Declaratory Judgment: A judgment declaring the IBEW
signatory requirement: (a) is null and void as preempted by the NLRA
and ERISA to the extent it requires plaintiffs to recognize and deal
with a non-majority representative union and to be bound to enter an
agreement with the IBEW; (b) works a denial of plaintiffs®™ rights to
equal protection and due process in contravention of the

:Constitutions of the United States and the State of Alaska, and 42
I U.S.C. & 1983; and (c) 1is unenforceable against the plaintiffs.

2. Injunction: A preliminary and permanent injunction
against the defendants and their agents, employees, successors,
attorneys, and all those acting in concert or in participation with
them, prohibiting enforcement against plaintiffs of those portions
of the Dbid qualifications, including in particular the IBEW
signatory requirement, which would require plaintiffs to recognize
or deal with any union or to adhere to any collectively bargained
terms or conditions of employment.

2 . Money damages: Judgment 1in favor of plaintiffs
against defendants for damages, including treble the amount of
actual damages found to have been sustained by plaintiffs as a
resu]t of defendants® unlawful conduct under 15 U.S.C. & 1 and AS
45.50.576.

4. Costs and Fees: Judgment in favor of plaintiffs and
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against defendants for costs, interests and attorney fees in
bringing and prosecuting this action pursuant to 42 U.S.C. & 1988,
AS 45.50.576(a), and any other applicable Alaska lav/.

5, Other Relief: Such other relief as the court may deenm
equitable and just under the circumstances.

DATED at Anchorage, Alaska this =z f* -day of December,
1990.

DELANEY, WILES, HAYES,

REITMAN & BRUBAKER, [INC.
Attorneys for Plaintiffs

/ Stephen M. Ellis

arc D. Bond
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1990 SLA CH. 208 1990 SLA CIl. 208

Editor's notes.— Sections 139— 142 of this chap-
ter will not be set out in the Alaska Statutes. Keep
this pamphlet for future references to these sections.
Copies of this chapter are also available from the
Legislative Affairs Agency or any Legislative Infor-
Chapter JOS

mation O ffice.

Chapter 20fl
‘“ Sec. 144. The mo of 59.500,000 1Is apptoprlaced from the Railbelt

energy fund (AS 37.05.520) In the general fund to tlie Department nf Admin-

7
1 istration for payment as a grant under AS 37.05.315 to the City of Seward
4j for the design and construction of the Seward transmission line from [.awing
M to Fort Raymond subetatlon.

AN ACT * Sec. 145. The sumof 59,000,000 is appropriated from the Rallbtlt
Making, amending, and repealing capital and operating energy fund (AS 37.05.520) In the general rund to the Alaska Railroad
al appropriations| and providing for an effective date. Corporation for the purthase of locomotives, rolling stock, and associated
equipment costs.

upended end umfe—ilgated—bn]j]'nrc of the opp? * Sec. 146. Contingent upon the execution of a long-term, no-cost ledse
" tlon oade IrTATe?:—m ..ch. 172, SLA 1988, page 15I>iiJin-~T7e tercburg-Solid between the Alaska Railroad Corporation and the Municipality of Anchorage
7j Waste Incineration - S800,000TAsArfiSIrTand reappropriated to the De- that designates the Alaska Railroad Corporation's Covernmcnt Hill bluff
t3[ partment olAADIrvAsTracton for payment as agrftnTAunAcT'A7--i2j_P5.315 to the land as open space or lor public use, the sum of $7.500.000 is appropriated
PTcT of Peterab\rrg-f—or-gol{d-oasee-dlopondl from the Railbelc energy fund (AS 37.05.520) In the general fund to the

Department of Administration for payment as a grant Under AS 37.05.315 to

r*— P Th> imnfr riirft d—ftrrd- tmeb 1i -of ehe Bnorcpr
the Municipality of Anchorage for road and bridge Improvements for tiie
Anchorage Ship Creek Original Townsite Redevelopment Project, Including
extension of Warehouse Avenue, realignment of C Street, and construction of

a Ship Creek pedestrian bridge.

* Sec. 3. Section 158, ch. 3, FSSLA 1987, page 53, line 6 ia amended to * Sec. 147. (a) The sum of S$),600,000 is appropriated from thr Rail-
read: belt energy fund (AS 37.05.520) 1In the general fund to the Department of
77 APPROPRIATION CENERAL FUND Coimaunlty and Regional Affairs for wejtheritation and enerrv conservation
) ITEMS and for the energy efficient residential housing Incentive program under

Wrangell Solid Waste ,-ec. 9 of PCS CSSSHB 358 (Fin) am S U-rd lid), enacted hy the Sixteenth
Prelects 1INCINERATOR) Alaska State Legislature.
<h) The sum of S600.000 is appropriated from the Ralllielt energy fund

(ED 1) 306.000 306,000
1 — . Sec. 4. Section 286, ch. 50, SLA 1980, page 64, line 16 ii amended to IAS 37.05.570) in tt-e general fund c¢cn the Department of Community and
lleglonal Affairs co match Itdrral recripts for tho wo.itloTl.-.il ton and
0s rid APPROPRIATION GENERAL FUND energy conservation program.

-1- SCS CSH8 4&)(FlIn) « 116- IT rwn ".MiFfn)



STANDARD AGREEMENT FORM
FOR MUNICIPAL GRANTS

% Adranlsrs% art%eme{]ﬁe?eﬁtxaef%eurte%aq éWteheen gteatg"a,tean]rtHQ" o
“He i e by

rea the Grantee is willing to undertake the performance of this
grant ur}] ert e terms of this agreement:
ereas, A e Grantee hag the authtorrt&/ under the State Iaw or local
e B YN AR B e
AS 37\’3 415 1Y Y ) Y

hereas.' unex end8d fundr{tﬁ1 for thrs rant IalPses on thiL frve ear

annrversa te of J # 1990 H(rorﬁect ot s bstantralﬁ/up
or upon: c rPa tion of‘the project if wo completed t|etr|or to the Tive ear

asnrrté\é%rsgr te'or |fsubstant|al ongoing work stops after the five year date
", ‘Whereas, tp rant numberis; 7/91-956
, W ereas, the grantamountts; $9,500,000 v .
. ereast gfant pur 0se 15; Design anét construction of the
Seward transmrssron Ine from Law qto Fort Raymond substation _
. Whe\;eas the Grantee Intends to use these funds as explained

<t Nic L
The project consists of replacing approximately 24 miles of 69 KV line with a i
'new 115 KV and 3 miles of new 69 KV transmission line; rebuilding Seward {

Substation to accommodate 115 KV; relocating existing transformers from Lawing
and‘Spring Creek Substations to Seward Substation; relocating existing

transformers from Seward'Substation to Spring creek Substation; rebuilding

‘*Spring Creek Substation.as required to accept the transformers; replacing o (
.e xisting and constructing new distribution Ilines and services and other work J |
necessary for a complete operational electrical transmission and distribution
:-sy)s.t.em *ser\./-ing ;:u»stté)pa..ers w ithinllthe Seward E le ctric U trl'lISt® EcW iEe£f)\rca.

1 W ifSi i o ar* g - nil |
A I»> JUL23W90
. ' m . . OFFICE OF THE
. * CITY CLERK ;
[ . ! #:..1>"|v | N j =
< I|I ’ ..-|‘.V. i\
<e¢ m jov\ -
(Rev. 5/90) , | Page 1of4
In i 0 H 0
' ’ UU JUL 2b 19901 *

Dapl. ol Admimsirallen |
minlilrallve Services.
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NOW THEREFORE. the parties hereto agree as foIIows
%RTI LE I. ’ GRANT CONDITIONS. . V. IV-!

.The Gy ntej{ ﬁeng the grant Onlrt/ for rh%fﬂ]rgoses sp cified above.

allow, on request, an audit Stafe 0f the uses made of the
? assure r}at to the (extent consisten} (yutth the é)ur‘pose 0{ Ee

tron acilities an services provrde Wrth th nt will
avar or use o th e neral P |c
| ret ur e Stae all grant funds recerved for constructron of
crIr tate,. upon evrewrng the-documentation provided ;

ntraI ongorn? Work on the
ate It asfapﬂ opriated
rants for nftructron of a pub If acll] gerate and
maintal the facrlrt or rts ra?trca life and that 1t wil[ not Ioo the State
to o erate or marn ain the. facl |t}/ or R/ of Its operation_and maintenance.
oefs ly to a rant o e for repair or improvement of an
exrstrn acr |ty erated o marntarne the St te at.the {ime.the grant is
accePted the repair or Improvement or Wwhich the, grant Is made will not
subs antra I rncr ase t e o eratron or marntenance costs to the State.
? ti ul tl%munrclp ﬂrapt |nar]cral report untrI ﬁhe
Brorect s completed. A final municipal grant financial report Is due within

0 days Of prOJect completion,

er evr nce det rm% nes that s b
prorec nwrt In_five years of the

| Q will refain for a period of three years after Iprorect .completion all
contracts; e

Invoices, materials, payrolls, ‘personnel records, conditions.of

employment, and other data relating to matters covered by the grant,

will return all unexpended grant monies to the-State within 90
days 0(9Ioro i %on} D fth t to be used for. the4 urpose of

wil] not alo of the grant monies to be use
lobbyin actrvrt?es !) %wrt i mkg?nrm mIa u{gee and emolov P 5 o
ofAIag % Hnub?c C nsi u) tron contr ct avr? as set OB Yn& % .Og.Olé
(copies of which are available through t e Department of Labor o
ARTICLE .II. . TERMS OF F\YMENT "' /

Twenty %ercent ?f tne grant shall be Raid to the %rantee as an advance,

within %ays of t ctive date o this arqreemen The'remainder of the
grant will be"pald a ter the entrre advance Is expen e The ayments will
e hased antee expenditures that exceed the ad %/ange amoun These

Administration on a

expen |t res ust be e ported to_the Department o
nancial report. Expendifures are herein defined as actua

C&SPIICIlPt?ay% rgptcu rrent paya €s.

e (Rev. 5/90) Page 2 of 4

e 4 ¥ %
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The State will reimburse from financial reports. signed by the Mayor or
persons r?esrgnated In Wrretrng H]y the Mayor tg cert |fyg y d

NOTE: Sj ft reement does | excuse the recipient of the
E. ,gnr 0 Prsa}z1 qasa%yt p N q

mungtlons B Or usterr !ﬂY\/cas on Pttean%ltaat eereorto aw local,
gte or Federal ?aevs trratpertarn to pubfrc fu rfs

The 9rantee recog nrzes that 02t AAC 4t5 10 establrshes s ecific audtr]t
FIHETS 1o B ot P SRl AR Ravaled™

rom the Department of Ad ation

The Grant Administrator, by written notice, may teyminate tills_agreement, !
in whole or Jn part, when |ty|s ﬁe best mteregt trth aState T ge State IS
liable only for payment in accor ance with the payment provisions of the

aeqrreement as amended for services rendered before the ‘effective date of
mination,

(Rev. 5/90) Page 3 of 4



. (Rev. 5/90)

The amount of the grant Is full consideration of the grantee's

performance.

ARTICLE NI, ADDITIONAL CONTRACT PROVISIONS.'v
i gate o#’thls grant Is tﬁe Xa (

e effective

te the agreement § signed by

the State.
V <
IN WITNESS WHEREOQF, the parties have executed this ;greement. "
Approved by Ordinance/Resolution # ID-OMo dated 01 In
Grantee will attach a copy of Ordinance/Resolution.  * ‘
Grantee itetafAlaska m

Date:
DISTRIBUTION:

Grantee [ ]

- W rram -r.
Frank Baxter * 1" "

Commissioner of Administration
(offiial Titl) j °
Date: 7*31'$0

State . .

l[ » 1o J*lf B
. L4 .*‘

r
A1 .

pwsifflii
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REQUEST FOR CONTRACTORS TO PRE-QUALIFY TO BID

ON CONSTRUCTION OF THE SEWARD 115KV TRANSMISSION LINE -
LAWING TO FORT RAYMOND :

|

The City of Seward desires to receive requests for pre- !
qualification from electrical construction contractors deserving to ;
bid on construction of approximately 24 miles of 115KV transmission e
line and associated work extending from Lawing Substation, Mile 24 <
Seward Highway, to the Seward substation 1in Seward. Bids will be *
accepted only from contractors who have been pre-qualified.

In order to be considered for qualification to bid this project, 1
the contractor must be licensed to perform work in tne state of Alaska
and maintain an office in Alaska where business and contract matters
may be conducted. Also, the contractor and their subcontractors must ;
bo a party to an appropriate current labor agreement with the IBEW ;
that will assure that work traditionally performed by employees
represented by the International Brotherhood of Electrical Workers,
local union 1547 (IBEW) 1ia performed by such employees.

-

|

A pre-submittal conference will be held at the Seward City j

Council Chambers, Fifth 6 Adams Streets, Seward, at 1:30 p.m. on j
Wednesday, October 17, 1990. Interested contractors are encouraged to

attend the conference, I

A copy of the pre-qualification form and related documents may be
obtained at the office of the City Engineer, PO Box 167, Seward, !
Alaska 99664.

Tha requests for pre-qualification must be submitted to the city;
clerk no later than 5t00 p.m. on Monday, October 29, 1990.Proposals”
submitted after that date and time shall be returned unopened to the
sender and will not be considered. |

The selection of qualified bidders will be at the sole discretion
of the city of Seward, and the city reserves tha right to reject any,
and all requests for pre-qualification. This solicitation does not.
commit the City of Seward to award any contract for construction of.
tha Iline or preclude the City from subsequent advertisement for
contractors to pre-qualify or to advertise for bids without requiring
pre-qualification. This solicitation does not commit the city of!
Seward to pay any cost incurred in the preparation of the request for
pre-qualification or to award

CITY CLERK

Notice to Publisher - SEWARD PHOENIX LOG - Publish 17.VU/jQ
ANCHORAGE DAILY NEWS - Publish 10AV3 & 14/90
FAIRBANKS NEWS MINER"- Publish 10/13 6 14/90
PENINSULA CLARION - Publish 10/13 (¢ 14/90

EHBITC |
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REQUEST FOR CONTRACTOR TO PRE-QUALIFY TO BID
ON CONSTRUCTION OF SEWARD’S LAWING TO FORT RAYMOND

TRANSMISSION LINE

The City of Seward desires to receive "Requests for Prc-qualitication™ from electrical
construction contrar dis desiring to bid on all or a part of construction of approximately
24 miles of 115 KV Transmission Line and associated works extending from Lawing
Substation, Mile 24 Seward Highway, to the Seward Substadon in Seward. Bids will be
accepted only fiom contractors who have been pre-qualificd. Request for Pre-
Qualification must be submitted to the Seward City Clerk not later than 5:00 p.m. on the
29th of October, 1990.

The project is being funded from a 9.5 million dollar grant from the State of Alaska to
the City of Seward. Due to the dming of the Grant and the urgent need for upgrades
to the system within budgeted funds, it is expected that the work will be bid in several
phases with bids being requested for the first construcdon contract in the Spring of 1991.
The City andcipatcs providing major material components, including poles, insulators
and conductors. The contracts requiring pre-qualificadons include the following work,
however, the scope of work included in each contract may vary significantly from the
phases described below, or a phase may be broken into several contracts.

PHASE | - Construcdon of a 115 KV electrical transmission line from
approximately mile 19 Sewatd Highway to Seward Substadon. This work would
include construcdon of a wood pole 115 KV line, 25 KV underbuilt distribudon
line, removal or rehabilitadon of exisdng 69 KV line, connecdon of services and
associated work. Clearing of the rights of way may not be included in the work
and if bid as a separate contract will not require prc-qualificadon.

PHASE Il - Construcdon of a 115 KV electrical transmission line from the
Lawing Substadon, Mile 24 Seward Highway to Mile 19 Seward Highway. This
would include construcdon of a wood pole 115 KV transmission line, 25 KV
underbuilt distribudon line, rehabilitadon or removal of exisdng 69 KV
transmission line, connecdon of services and associated work. Clearing of the
rights of way may not be included in the work and if bid separately will not
require prc-qualificadon.

PHASE 111 - Construcdon of the balance of work necessary to upgrade the power
from 69 KV to 115 KV. This would include relocaung Several large transformers,
rebuilding substadons to handle higher voltages and all other work necessary to
complete the project to serve Seward from the new 115 KV transmission line.

1



Transmission Line
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The work is currently being designed by Dryden and LaRue Engineers, Inc. or
Anchorage. The schedule for bidding will depend upon design time, material delivery
dates and other factors which inay not be under con'jrol of the City.

In order to be considered for qualification to bid this project a contractor must be
licensed to perform the required work in the State of Alaska and maintain an office in
Alaska where business and contract matters may be conducted. The City of Seward is
a signatory to a collective bargaining agreement with the International Brotherhood of
Electrical Workers (IBEW), Local Union 1547. In order to preserve work traditionally
performed by employees represented by the IBEW and to avoid destruction of wages,
hours and conditions ofemployment achieved through the collective bargaining process,
the City has agreed that, to the extent permitted by law, it will not contract, or allow the
subcontract, for the construcuon of the 115 KV main electrical transmission interne line
between Lawing and Fort Raymond Subdivisions within die City of Seward lor work
tradiuonally performed by die IBEW except to a party with an appropriate current labor
agreement with die IBEW.

The Request for Pre-qualification shall be submitted on the contractor’ letterhead in a
format to address each of the following subjects. In order to simplify review, each
subject shall be included in a similarly lettered paragraph or tab. Additional informadon
may be submitted in addidonal paragraphs or tabs.

1 Name, address of firm and individual or primary owners of the firm.

2. Name, address and telephone number of person(s) who will be direcdy
responsible for die contract work.

3. Summary of firm’s experience in constructing similar projects in -Alaska,
including the names of key persons involved with projects.

4, Names, addresses and telephone numbers of individuals, firms and
agencies who may be contacted as references.

5. (A copy of the firm’s most recent financial statement and a statement from
,a bonding company attesdng to the firm’s capability to obtain performance
;and payment bond in excess of 5 million dollars or if less the limits of the
firm’s bonding capability.

6. A statement attesting that the contractor is a’ party to an appropriate
current labor agreement with the IBEW that will assure that work
tradiuonally performed by employees represented by the Intcrnauonal
Brotherhood of Electrical Workers, local union 1517 ("IBEW) will be
; performed by such workers.
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7. A statement attesting to whether or not you ever failed tocomplete a
contract due to insufficient resources. Explain.

8. Address the equipment you anticipate using on this work.

Describe in detail t'r; major items ofequipment you have available for this
work.

Do you propose to purchase any major items of equipment for use on this
project? If yes, describe type, quantity, and approximate cost.

Do you propose to rent any equipment for this work? If yes, describe type
and quantity.

3. Do you expect to subcontract any of the work contained inthis project?
If yes, describe.

10.  Other information you may desire to present.

The "Request for Pre-qualification™ will be evaluated based upon informadon included
therein, provided by references or other reliable sources including the local union 1547
("IBEW?”) and past performances on similar City projects. The City may request
additional information or conduct interviews if deemed necessary. Each firm will be
notified whether or not it is recommended as qualified to bid prior to the time a listing
of firms is submitted to the City Council for approval of the bidder’s list. BIDS WILL
BE ACCEPTED ONLY FROM THOSE CONTRACTORS LISTED ON THE BIDDERS
LIST APPROVED BY THE CITY COUNCIL. Pre-qualificadon to bid shall not excuse
bidders from compliance with all subsequent bid and contract requirements.

Prospective proposers should familiarize themselves with the City of Seward Purchasing
and Contract Procedures and especially Section 6.10.345 of the Seward CiLy Code.
Proposers are responsible for compliance with the Seward City Code. A contractor
found not qualified by the City Council may appeal the Council's decision by delivering
a "Notice of Appeal” to the City Clerk within ten (10) calendar days following notice of
the Council’s decision. In order for the Notice of appeal to be accepted for
reconsideration by the City Council it shall show that the initial "Request for Pre-
qualification™ was submitted by the specified date and time required herein. The noucc
shall also include specific exceptions to the Council’s decision and specific factual
information to show that the contractor is qualified to perform the work. General
assertion that the Council’s decision is contrary to law or to fact are not sufficient to

warrant reconsideration.

Transmission Line

Page 4
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The decision of the Council shall be rendered within 45 days of the "Notice of Appeal”,
except if the time limits are extended by mutual consent. The decision of the Council
shall be final and conclusive unless the contractor commences action through the court
within 30 days from receipt of the Council’s decision.

The "Request for Pre-qualification™ must be submitted to the City Clerk not later than
5:00 p.m. on the 29th of October 1990. Proposals submitted after that date and time
shall be returned unopened to the sender and will not be considered. A pre-submittal
conference will be held at the Seward City Council Chamber corner of Fifth 8 Adams
starting at 1:30 p.m. on October 17, 1990. Interested contractors are encouraged to

attend the conference.

For additional information contact Everett P. Diener, City of Seward’s Manager of
Engineering and Utilities at 224-3331.

The selection of the qualified proposers will be at the sole discretion of the City of
Seward, and the City reserves the right to reject any and all Requests for Pre-
Qualification or not to award any contracts if deemed in the best interest of the City:
This solicitation does not commit the City of Seward to award any contract for
construction of the line or preclude the City from subsequent advertisement for
contractors to pre-qualify for this work. This solicitation does rot commit the City of
Seward to pay any cost incurred in the preparation of the Request for Pre-Qualification
or to award any contract.

Enclosures:
1 Map of proposed line.

2. Extracts from City Code

it

6.10.345
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CITY CODE B
CHAPTER 6 j

6.10.135AWARD ONLY TO RESPONSIPLE niPPER/PROPOSER.A contractawardedunder diis chapter shall be mnticj
only to a responsible biddc:/proposer. The city manager may report to die citycouncil and recommendrejection of a bid or
a proposal on the ba"* of the following criteria: |

L die skill and experience demonstrated by the bidder/proposer in performing contracts of a similat nntiitc:

2. the bidder's/proposer’s record for honesty and integrity;

3. the bidder's/proposer's capacity to perform in terms of facilities, personnel and financing;

d. the previous and existing compliance by the bidder/proposer widi laws and ordinances rclaiirg to the!
coniralt;

5. the number and scope of conditions attached to die bid/proposal; I

6. die bidder's/proposer's past performance under dty contracts. |f die hidder/proposer has failed in anyj!

material way to perform its obligations under any contract with die city, the bidder/proposer may be deemed m
a non-responsible bidder/proposer.

(Ord. G15, 1989) !

6-I0.HC1 NOT RESPONSIBLE BIDDER/PROPOSER FINDING. A report that the low bidder/proposer is not responsible
shall delay die award of the contract until alter completion of the p ocedures outlined below.

L [f the chy manager or his designee reports to the city council that the lowest bidder is not responsible, notice i
shall immediately be sent to the next two lowest bidders or the next two most preferred proposers and the'
report shall be placed on the agenda of the next scheduled council meeting, provided, that the next council
meeting allows two weeks' written notice to the lowest bidder and the next two lowest bidders or mosi

preferred and next two most preferred proposer*.
|

2. At the council meeting, the lowest bidder or most preferred proposer and the dty manager or his designee
shall have the opportunity to be heard regarding the adverse report.

6.10.215 COMPETITIVE SEALED BIDS - PUBLIC NOTICE. The dty dcrk shall call for bids by advertising at least once |
in anewjpaper of general drculation in the dty not less than two weeks prior to die date set for receiving bids. (Oril. 61fi !
\

1989) .

6.10.3-15 PRE-QUALIFICATION OF BIDDERS/TROPOSF.RS. Pre-qualification of bidders or proposers under Chapter'
6.10 is permitted if the dty manager determines that prequalification is in the public interest. Justification for prcqualification

may include but shall not be limited to die need to restrict bidding to firm* having special knowledge and experience in the:
work required, or a need to expedite contracting procedures. A request for letters ofintent shall be adverJsed in die manner!
prescribed in S*ion 6.10 215. The published request shall describe the task(s) to be performed, die minimum qualifications:
of firms to be selected, and procedures for evaluating those firms. Evaluation criteria may include, but shall not be limited lo, (
the same fac'or* as listed at 6.10.135 for determining aresponsible bidder. Firms will be eidter approved or rejected, with no

rating designated to compare firms widiin either die approved or rejected category. At least three firms must be included in .
the approved category. The city council shall approve die pre-qualification list by resolution. Requests for bids or proposals;
will be solicited from only diose firms on the approved list and only those prequalified firms shall be allowed to tuliinu bidsl

pursuant to this secdon. (Ord. 615, 1989) I i
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ClTY OF SEWARD » Main Office (907) 224-3331

« Police (907) 224-3330

SEWARD, ALASKA 99664 + Harbor (907) 224-3130
« Fire (907) 224.3445

* Telecopier (907) 224-3240

November 16, 1990
90-11-208-01

Charles L. Irby, President
Irby Construction Company
P.O. Box 1819

Jackson, MS 39215

Dear Mr. Irby:

Thank you for submitting a request to be pre-qualif.led to bid on
construction of the Seward 115 KV-Transmission Line.

We are reviewing your submittal and it appears you have not clearly
described vyour Alaskan -experience or Jlisted the firm"s Kkey
personnel involved with those projects as .requested in Item #3. We
would appreciate you providing additional data to meet this
requirement. ———-———mmmmmmm o

We also note your objection to the statement required by Iltem #6
concerning being a party to an appropriate labor agreement with the
IBEW. Based on your response we may recommend to City Council that
Irby Construction Company be found not qualified to bid. Should
you desire to amend your response please do it at this time.

I would appreciate you providing additional information or
clarification to enable us to thoroughly evaluate your experience-
Your prompt response will be appreciated since wa hope to make
final,determination of qualified contractors prior to the 30th of
November for submittal to the City Council on December tha 10th.
If youthave any questions feel free to call nme.

Sincerely,

Everett P. Diener
Manager of Engineering & utilities

cc: Calvert
Arvidson
Schaefermeyer
208 File

EXHIBIT D
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Novomber 16, 1990 =
90-11-208-01 s*

Aaron H. Downing
President AUC

Irby/Alaska Utility Construction JV
101 East Swanson Avenue
Waailla, Alaska 99687

Dear Mr. Downing:

Thank you Cor submitting a request to be. pre-qualified to bid on
aonstruction of the Seward 115 KV Transmission Xine.

We are reviewing your submittal and it appears you have not clearly
daaaribad your Alaskan experience or Jlistsd the firm"s Kkey
personnel involved with those projects as requested in Iltem if3. We
would appreciate you providing additional data to meet this

requirement.

We also note your objection to the statement required by Item 16

concerning being a party to an appropriate labor agreement with the
IBEW. Dnood on vour roobDonaa wo iaav raaommand to Citv Counoil that

Irby/Alaeka Utility Construction JV be found not qualified to bid.
Should you desire to amend your response please do it at thia time.

I would appreciate you providing additional |Information or
clarification to enable us to thoroughly evaluate your experience.

Your prompt response will be appreciated since we hope to make
J-'inoi aotcrmination or guaiiciea oonuruotoro prior- 'so cno or

November for submittal to the City Council on December the loth.
IT you have any questions feel free to call nme.

Sincerely,

Everett P. Diener C5>N-
Manager of Engineering & Utilities

cc: Calvert
Arvidcon
Schaefermeyar
208 File
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IRBY CONSTRUCTION COMPANY/
ALASKA UTILITY CONSTRUCTION, INC,
JOINT VENTURE

101 East Swanson Avenue
Wasillu, Alaska 99687-8704
(907) 376-3859

November 26, 1990

Everett P. Diener

Manager of Engineering and Utilities
City of Seward

P. O. Box 167

Seward, Alaska 99664

Reference: Your letter of November 16, 1990 - Seward Transmission Line
Upgrade

Dear Mr. Diener:

In response to your request for additional data please be advised as follows:
Should we be the successful bidder for your transmission line upgrade, our project
manager will be Aaron Downing. Mr. Downing, as his resume’ shows, has extensive
Alaska experience encompassing nearly 40 years in the Alaska electrical construction and
utility industry.

Our submitted list of projects shows the Alaska projects completed by our Joint
Venture as well as the individual venturers. In addition the principals have further
experience such as a 25 miles section of 115kv in Portage Pass, 65 miles of 69lcv at
Homer Electric, 17 miles of 69kv at Fairbanks, 8 miles of 115kv at Palmer, as well as
many other projects. The experience of our organizations and their principals
encompasses every major utility in the State of Alaska with the exception of the Cities
of Seward and Nome.

As to item number 6, we stand by our prior response. We feel this requiiemcnt
is unlawful and that we, by making such an attestation, could be found guilty of Anti-
Taist violations and hence liable for treble damages. Our preliminary calculations, based
upon our cost estimates, shows the total damages could run as high as 12 million dollars

EXHIBITE



November 26, 1990
Mr. EveTctt P. Diener
City of Seward

Pa»e 2

plus attorney fees. Our firm is not willing to become a party to an unlawful agreement
as yours appears, and we certainly abhor the -risk of a $12,000,000 lawsuit should -we

acquiesce to the union -proviso.

Our experience shows we have not found it necessary to have an exclusive
agreement with IBEW Local 1547 in OTdeT to acquire sufficient qualified Alaska resident
workmen for Alaska projects.

You should be aware the IBEW Local 1547 has less than five hundred qualified
outside construction workmen who are bona-fide residents of Alaska. Based upon this
information, past experience, and with knowledge of upcoming projects, we believe the
union will have to import personnel from outside to meet the state employment needs.
We recognize that your pre-qualification does not address local hire and that workmen
need not be Alaska residents, but our joint venture operates with the tenant of local hire.
We have found it to the benefit of the owner and ourselves to hire the bulk of our
. construction personnel from the local area in which we are working. Local workman pay
your local taxes and utility bills. Workman outside of your service area do not. The
City of Seward should look at how u:any Seward and vicinity residents belong to IBEW
and are available for hire against how many Seward and vicinity residents who are not
IBEW members, but are available for hire. We are sure that many more Seward people
will find employment on the transmission line if the requwement that they also be
members of IBEW Local 1547 is removed.

We also find it morally troubling that State of Alaska money which belongs to all
AlJaskan residents should be narrowly' channelled to the solebenefit of less than five
hundred people, thereby cutting out the remainder.How can one justify nine .and 1/2
million dollars to the benefit of 0.08% of the states population and forsake the others?
One must also consider the political consequences of an exclusive IBEW Union hire
agreement with the almost certain backlash from other political forces and other unions
the next time the City of Seward lobbies for state funds.While the IBEW docs have
political influence it does not begin to compare with the clout of the remainder of the
construction industry which you have evidently chosen to ignore.

We, therefore, are loathe to attest to your requirement that our workmen, and
those of our subcontractors, be members of IBEW. Wc do not relish the prospect of
a legal suit in the range of S12,000,000. Nor do we think it morally right that state
money should be reserved solely for the benefit of a tiny few at the expense of the vast
majority.

litry Corstruction Company/Alaska Ulilily Gorstruction, e, JV. - K i Swanson Asc; WestF, Alaska Vo087
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November 26, 1990
Mr. Everett P. Diener
City of Seward

Page 3

__We trust this letter provides sufficient data for you approval of our nre-
mpalification to bid your project.

Very truly yours,

Aaron li. Downing
President AUC
A Joint Venture Partner

AHD:prs
filo:towprt>bl.01

Iitiy Coruiruction Company/Alaska Uility Qrsirsiction, e LV. < 10V E Swanson AL ; Vesilla, Alaska  9HAL



IRBY consTrRuUCTION CO.

November 26, 1990

City of Seward
P. 0. Box 167
Seward# Alaska 99664

Attn: Mr. Everett P. Diener
Manager of Engineering and Utilities

Dear Mr. Diener:

Thank you for your letter (90-11-203-01) of November 16,
1990 requesting additional information to pre-qualify for
the construction of tha Seward 115 kV Transmission Line

We are in tha process of construction or have completed the
following Transmission Lines in tha Stats of Alaska.

1. Fritz Creek-Soldotna 115 kV Wood H-Frame - 2S.5 miles -
Under Construction - Owner, Homer Electric Association.

2. Thompson Pass Avalanche Repair - 14 Strs. - Completed
19S9. Joint Venture with Alaska Utility Construction,

Inc. Owner, Alaska Energy Authority.

3. "Alaska Intartie - 93 Miles - 345 KV steel Pole Strs -
Completed 1PS-4 - Owner - Alaska Power Authority-

Trby Construction Company would have the following personnel
available to place on the Seward 115 kV Transmission Line.

1. Pat McBride* - Superintendent - Alaska experience -
Assistant Superintendent on the Alaska 345 kV Intertie,
Superintendent on the Fritz Croek-Soldotna 115 kV Line.

2. Stave Roberts* - Lineman on the Alaska Intertie,
Assistant Superintendent on the Fritz Creek-Soldotna

115 kV Line.

3. Pete Forter - Assistant Superintendent On the Alaska
345 kV Intartie - Superintendent on tha Thompson Pass

Avalanche Repair.



*

Mika Barnes* - Lineman on the Alaska Intartie - Wire
Stringing Foreman on the Fritl Creek-Soldotna 115 KkV

Transmission Line,

Doug Booth - Material Specialist on the Fritz Creek-
.Soldotna X15 JcV Transmission -Line.

Holds Current Alaska Lineman"s Certificate,

We note you statement concerning our objection to being a

party to" an appropriate labor agreement with the

No.

IBEW (It
6). We do not desire to amend our response of

October 24, 1990.

IT we can be of further help or if you have additional

questions, please"feel

free to contact us at 601/969-1811

Sincerely,

TRBY CONSTRUCTION COMPANY

John R. Nye
Assistant General Superintendent

JRN/mk
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CITY OF SEWARD + Main Office (907) 224-3331

+ Police <907) 224-3330

.. iw
5tWAKD, ALASKA  Harbor <907)-224-3138
« Fire (907) 224-3443
+ Telecopier (907) 224-3248

November 30, 1990
D-11-AB2

Charles Irby, President

Irby Construction Company a
P.O. Bex 1819

Jackson, MS 39215

Dear Mr. Irby:

Thank you for your response to our letter requesting darification of some items on your
request lo be prc-qualified to bid on construction of die Seward i 15 KV Transmission

Line.

We find you qualified to perform except for Item # 6 which states that you must be a
party to a current labor agreement with the IBEW. Consequently, | have no alternative
but to omit your company from the Hat of contractors | will submit to the City Council
as qualified bidders on this project. Therefore, if the City Council approves the
recommendation a bid will not be accepted from Irby Construction Company.

For your information this recommendation will appear on the City Council agenda for
the meeting on December 10, 1990, and you arc invited to appear in person or submit
written comments to the City Clerk, Linda Murphy. Ifyouintend to appear you should
jaotify Linda Murphy at 224-3331 (fex 224-3248),

Further, you may appeal the City Council’s dedsion by delivering a "Notice of Appeal
to the City Clerk within ten (10) calendar days following notice ofthe Council’s decision.
In order for the Notice ofAppeal to be accepted for reconsideration by the City Council
it .shall show that the initial "Request For Pre-Qualification” was submitted by the
specified date and time. The Notice shall also include specific exceptions to the
Council's decision and specific factual information to show that you are qualified to
perform the work. A general assertion that the Council’s dedsion is contrary to law or
to fact are not sufficient to warrant reconsideration.

EHIBIT .
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We sincerely appreciate your response to our original pre-quaiificati.-'n propotal and
subsequent amplifies*nn on that response.

Sincerely,

Everett P. Diener
Manager of .Engineering & Utilities

cc: Calvert
Arvidson
Schaefermcyer
208 File
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Aaron H. Downing, President AUC
Irby/Alaska Utility Construction JV
101 East Swanson Avenue

Wasilla, Alaska 99087

Dear Mr. Downing:

Thank you for your response to our letter requesting clarification of some items on your
request to be prc-qualified to bid on construction of the Seward 115 KV Transmission

Line.

We find you qualified to perform except for Item # 6 which states that you must be a
party to acurrent labor agreement with the IBEW. Consequently, | have no alternative
but to omit your company from the list of contractors | will submit to the City Council
as qualified bidders on this project. Therefore, if the City Council approves the
recommendation a bid will not be accepted from Irby/Alaska Utility Construction JV.

Tor yourinformation this recommendation will appear on the City Council agenda for
ihe meeting on December JO, 1990, and yon invited toappearin person or submit
written comments to the City Clerk, Linda Murphy. Ifyou intend to appear you should
notify Linda Murphy at 224-3331 (fox 224-3248).

Further, you may appeal the City Council’s decision by delivering a "Notice of Appeal”
to the City Clerk within ten (10) calendar days following notice of the Council’ decision.
In order for the Notice of Appeal to be accepted for reconsideradon by the City Council
it shall show that the Initial "Request For Prc-Qualllkadon™ was submitted by the
specified date and lime. The Notice shall also include specific exceptions to the
Council's lecision and specific factual informadon to show that you are qualified to
perform the work. A general assertion that the Council's decision is contrary to law or
to fact are not sufficient to warrant reconsideration.

UXStOti 'Qifcnas JO ALlID £S:n C5. EO 030
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We sincerely appreciate your response to our original pre-qualification proposal and
subsequent amplification on that response.

Sincerely,

Manager of Engineering & tlties
(c: alvgrt
rvidson

Schaefermeyer
fle

-

Ly orvr rn



CITY o SEWARD « Miin Office (907) 224-3311

+ Police (907) 224-3338

.. mXH7
SEWARI;()ALASKA-QWM ¢ harbor (907) 224'3338
November 30, 1990 o« Fire (907) 224-3445
90-11-208-01 + Telecopier (907) 224-3248
MEMORANDUM:
TO: HONORABLE MAYOR AND MEMBERS OF CITY COUNCIL

THRU: DARRYL SCHAEFERMEYER, CITY MANAGER
FROM: E. PAUL DIENER, MGR. ENGINEERING & UTILITIES

SUBJECT: PRE-QUALIFICATION OF 115 KV TRANSMISSION LINE
CONSTRUCTION CONTRACTORS

A request for contractors to pre-qualify to bid on construction of the Seward 115 KV Transmission
Line was properly advertized and five firms responded. In order to be considered for qualification
to bid this project, the contractor in addition to being experienced and having the resources to do the
work he must be licensed to perform work in the State of Alaska and maintain an cifice in .Alaska
where business and contract matters may be conducted. Also, the contractor and their subcontractors
must be a party to an appropriate current labor agreement with the IBEW that will assure that work

AN . traditionally performed by employees represented by the International Brotherhood of Electrical
Workers, local union 1547 is performed by such employees.

&The rcspondingfirms were: Newbery Alaska, Inc., Norcon, Inc., Irby/Alaska Utility Construction JV.
Irby Construction Company .and City Electric, Inc. The submittals were reviewed and all ofthe firms
.CICrequested to provided additional information or clarification on their submittals.
e
-Newbery Alaska, Inc., Norcon, Inc. and City Electric, Inc. were found to be qualified to bid on the
Am~project. Irby/Alaska Utility ConstructionJV and Irby Construction Company submittals did not meet
jgjS™lhc requirement of a current labor agreement with the International Brotherhood of Electrical
rajE? °rkecrs* union 1547. Copies of the Irby and Irby/AUC JV proposals are attached for your
i\ ercncc. The other proposals are available from the City Clerk.

RbCOMMENDATION:

| Ct™Iv Councii find Newbcrv Alaska, Inc., Norcon, Inc. and City Electric. Inc. to be qualified
Ud c, «hc 115 KV Transmission Line project.
-4 a4V
mV&*

A EXHIBIT |



Sponsored by: Schaeformeyer

CITY OF SEWARD, ALASKA
RESOLUTION NO. 90-152

A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF SEWARD, ALASKA, APPROVING PREQUALIFIED BIDDERS
"FOR CONSTRUCTION OF THE SEWARD INTERTIE PROJECT

WHEREAS, by legislative appropriation, the state of Alaska has
granted to the city of Seward funds for the construction of much
needed improvements to the Seward electrical transmission system;
and

WHEREAS, the <city has made every effort to expedite the
design, acquisition of materials, and construction of the project
including the award of design and engineering contracts concurrent
with other necessary work for the construction; and

WHEREAS, by doing so, the city has endeavored to make it
possible for construction to commence as early as next spring on
the project; and

WHEREAS, one of the efforts to expedite construction of the
project 1is the prequalification of bidders for construction of
portions of the project; and

WHEREAS, the city has complied with the provisions of the
Seward Code with respect to the prequalifj.cation process; and

WHEREAS, certain bidders have submitted all required informa—
tion and met the requirements of the prequalification and have been
recommended by the city engineer in consultation with the city's
independent engineering firm to be found by the _.City Council as
prequalified bidders;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF SEWARD, ALASKA, that:

Section 1. The following named corporations have been found
*to be prequalified as bidders for construction of the Seward 115 KV
transmission line:

Newbery Alaska, Inc
Norcon, Inc.
C 7ty Electric, Inc.

Section 7. The following named firms are found NOT to be
qualified because they failed to meet the requirement of a current
labor agreement with the International Brotherhood of Electrical
Workers Local Union 1547:



C

CITY OF SEWARD, ALASKA
RESOLUTION NO. 90-152

Irby/Alaska Utility Construction JV
Irby Construction Company

Section 3. Any firm found not qualified may appeal this
decision by delivering a "Notice of Appeal”™ to the City Clerk
within ten (10) calendar days following notice of this Resolution
and lay complying with "the appeal procedures set forth 1in the
mREQUEST FOR CONTRACTOR TO PREQUALTFY TO BID ON CONSTRUCTION OF
SEWARD"S LAWING TO FORT RAYMOND TRANSMISSION LINE.

Section 4. This resolution shall take effect immediately upon
its adoption.

PASSED AND APPROVED by the City Council of the city of Seward,
Alaska, this 10th day of December, 1990.

THE CITY OF SEWARD, ALASKA

William C. Nolr~, Mayor

AYES:

NOES:

ABSENT:

ABSTAIN:

ATTEST: APPROVED AS TO FORM:
Perkins Coie, Attorneys for the
city of Seward, Alaska

Linda S. Murphy, CMC/AAE Fred B. Arvidson

City Clerk City Attorney

(City Seal)



DELANEY. WILES.
HAYES. REITMAN

a BRUBAKER. Inc.

too; MOT 30*VINLI
ANCHORAGE. ALASKA
19071 279*3581

Stephen M. Ellis
Marc D. Bond

Delaney, Wiles, Hayes,

Reitman u Brubaker, Inc.

1007 West 3rd Avenue, Suite 400
Anchorage, Alaska ~"'601
907-279-3581

HINTZE, HERRIG & WRIGHT

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

ASSOCIATED BUILDERS AND
CONTRACTORS,INC., a Maryland
corporation, ASSOCIATED GENERAL )
CONTRACTORS OF ALASKA, an

Alaska nonprofit corporation,

IRBY CONSTRUCTION COMPANY, a
Mississippi corporation, IRBY/
ALASKA UTILITIES CONSTRUCTION
COMPANY, an Alaska corporation,

o o/

Plaintiffs,
VS,
CITY OF SEWARD, an Alaska home
rule municipality, and S
INTERNATIONAL BROTHERHOOD OF Case No. A”0-001 Civil
ELECTRICAL WORKERS, LOCAL UNION
1547 (IBEW), a labor union,

Defendants.

PLAINTIFFS® MOTION FOR SUMMARY JUDGMENT,
OR, IN THE ALTERNATIVE FOR A PRELIMINARY INJUNCTION

Pursuant to Federal Rules of Civil Procedure 56, 57 and
65, plaintiffs move for summary judgment, or, in the alternative,
for a preliminary injunction prohibiting the enforcement of a City
of Seward ordinance requiring individual plaintiff companies to be
signatories to a collective bargaining agreement with the

International Brotherhood of Electrical Workers, Local 1547, in



JELANEY. WILES.
(AYES. REITMAN

BRUBAKER, Inc.

7 Mill TOALU
NCHORAGC. ALASKA
(907) 779-359 |

order to bid on a project to construct an electric transmission line
near the City of Seward. This motion is supported by the memorandum
submitted herewith, and by the Stipulation filed by the parties 1in
this matter.
DATED at Anchorage, Alaska this 28th day of January, 1991.
DELANEY, WILES, HAYES,

REITMAN & BRUBAKER, INC.
Attorneys for Plaintiffs

/ /1/? £'1 ]
By: / LyyL—1//!- G-

/ Stephen M. Ellis

By: "~
rcr ' Marc D. Bond




3ELANEY. WILES.
HAYES. REITMAN
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jStephen M. Ellis

jMarc D. Bond

|Delaney, Wiles, Hayes,

I Reitman & Brubaker, Inc.

11007 West 3rd Avenue, Suite 400
|Anchorage, Alaska 99501
907-279-3581

[ IN THE UNITED STATES DISTRICT COURT
I
i FOR THE DISTRICT OF ALASKA

i

i"ASSOCIATED BUILDERS AND )
I|CONTRACTORS, INC., a Maryland )
Icorporation, ASSOCIATED GENERAL )
iCONTRACTORS OF ALASKA, an

"Alaska nonprofit corporation,

'IRBY CONSTRUCTION COMPANY, a
IMississippi corporation, IRBY/
ALASKA UTILITIES CONSTRUCTION
COMPANY, an Alaska corporation,

Plaintiffs,

VS.
|

CITY OF SEWARD, an Alaska home

Irule municipality, and 4,
IITNTERNATIONAL BROTHERHOOD OF Case No. A9-Q.-001 Civil
ELECTRICAL WORKERS, LOCAL UNION

1547 (IBEW), a labor union,

Defendants.

MEMORA iDUM IN SUPPORT OF PLAINTIFFS® MOTION FOR SUMMARY JUDGMENT
OR. IN THE ALTERNATIVE FOR A PRELIMINARY INJUNCTION

This action concerns a requirement that all prospective
i
Ibidders for a contract to erect a high tension electric transmission

}Hiﬁe near the City of Seward (the City) must first enter into a

i
~collective bargaining agreement with the International Brotherhood

I IMemorandum in Support of Motion for Summary Judgment
Case No. A91-001 Civil Page 1



of Electrical Workers, Lucal 1547. The plaintiffs seek a judgment
declaring the requirement to be unlawful, a permanent 1injunction
forbidding 1its enforcement, and an award of attorney"s fees and
costs.

This motion seeks summary judgment in favor of the
jplaintiffs on several of the claims raised in the complaint. In the
eJalternative, the motion seeks a preliminary injunction forbidding
enforcement of the requirement pending resolution of this matter.

l. FACTS

The parties have stipulated to all of the relevant facts
in this matter. See Stipulation of Facts dated January 25, 1991.
The following recitation of pertinent facts, all of which are set
forth in the stipulation, forms the basis for this motion.

The City operates the Seward Electric Utility System,

which provides commercial and residential electrical service within

its allocated service territory. The City has needed expanded
electrical transmission capabilities for the last several years. In
particular, the City requires the <construction of a 115 Kv

transmission line from Lawingl to Fort Raymond and attendant
facilities (the Project).

During the 1990 legislative session, the Alaska
1 Lawing 1is located 21 miles north of the City.

peLaney. wies, (oMemorandum in Support of Motion for Summary Judgment
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Legislature approved a grant appropriation of $9.5 million to the

J
jcity for the Project. 208 SLA 1990, & 144. The City accepted this

'grant by Resolution 90-086. Exhibit A to the Stipulation.

f On July 23, 1990, the State of Alaska and the City entered
mlinto a "Standard Agreement Form for Municipal Grants" (Grant) for
!J$9,500,000 for the construction of the electrical line and attendant
Istructures. Exhibit B to the Stipulation.

= On October 8, 1990, the City issued a "Request for

"lcontractors to Pre-Qualify3 to Bid on Construction of the Seward
I

:1115KV Transmission Line - Lawing to Fort Raymond." Exhibit D to
the Stipulation. The Request 1included the following Jlanguage
(hereinafter referred to as the "IBEW signatory requirement"):

The City of Seward 1is a signatory to a
collective bargaining agreement with the
International Brotherhood of Electrical Workers

(IBEW), Local Union 1547. In order to preserve

n The grant agreement notes: "Signing of this agreement does
in now way excuse the recipient of the municipal grant of any other
law, Alaska Statute or City code regulations. Recipient must 1in
all cases consult and adhere co all local, State, or Federal laws
pertaining to public funds." Exhibit B to the Stipulation at 3.

3 "Pre-qualification" is a process which allows the owner of
a construction project to determine each bidder®s competency and
j responsibility to satisfactorily complete the project before tha
I bidder submits a bid.

Memorandum in Support of Motion for Summary Judgment
ijCase No. A91-001 Civil Page 3
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AMemorandum

work traditionally performed by employees
represented by the IBEW and to avoid the
destruction of wages, hours, and conditions of
employment achieved through the collective
bargaining process, the City has agreed that,
to the extent permitted by law, it will not
contract, or allow the subcontract, for the
construction of the 115 KV main electrical
transmission intertie line between Lawing and
Fort Raymond Subdivisions within the City of
Seward for work traditionally performed by the
IBEW except to a party with an appropriate
current labor agreement with the IBEW,

The Request for Pre-Qualification shall be
submitted on the contractor®s letterhead in a
format to address each of the following

subjects.

6. A statement attesting that the contractor
is a party to an appropriate current labor
agreement with the IBEW that will assure

that work traditionally performed by

in Support of Motion for Summary Judgment

, JCa= No. A91-001 Civil Page 4



employees represented by the International
Brotherhood of Electrical Workers, local
union 1547 ("IBEW") will be performed by
such workers.
In October of 1990, both Irby Construction Company
ijCWrby") and Irby/Alaska Utilities Construction JV ("lrby/AuUC"™)

N_"submitted separate requests to be pre-qualified to bid on the

"Project. ExhibitsE and F to the Stipulation. Both companies
"mexpressed concernsregardingthe IBEW signatory requirement. On
|

;[November 16, 1990, Everett Diener, Manager of Engineering and

Utilities for the City of Seward, wrote letter to Charles Irby of
Irby, and Aaron Downing of Ilrby/AUC. The letters requested
additional information concerning the companies* Alaska experience
and the 1identity of the key employees each would have on the
Project. The letters also noted Irby"s and Irby/AUC"s objection to
Item #6, said that Mr. Diener would likely recommend to the city
Council that Irby and Irby/AUC be found not qualified, and invited
Irby and Irby/AUC to change its response to ltem #6. Exhibits G and
H to the Stipulation.

By letter dated November 26, 1990, Aaron Downing submitted
additionalinformation on Irby/AUC"s Alaska experience, and

designated the key employees. The letter also elaborated on the

oelaney. wiles. " jJMemorandum 1in Support of Motion for Summary Judgment
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"objection to Iltem #6. Exhibit J to the Stipulation. On the same

date, John Nye of Irby responded, submitting additional information

lon Irby"s Alaska experience, and designating the

Irby key employees.

?Kr. Nye declined to amend the objection to Item =%. Exhibit I to

i
Jthe Stipulation.

i On November 30, 1990, Mr. Diener sent a letter to Charles

1‘
jlrby stating:

We find you qualified to perfornm

except for

Item #6 which states that you must be a party

to a current labor agreement with

the 1BEW.

Consequently, I have no alternative but to omit

your company from the list of contractors |

will submit to the City Council as

bidders on this project. Therefore,

qualified

if the

City Council approves the recommendation a bid

will not be accepted from Irby Construction

Company.

Exhibit M to the Stipulation.

The City"s December 3, 1990, response to Irby/AUC was

substantially the same. Exhibit N to the Stipulation.

On November 30, 1990, Mr. Diener sent a memorandum to the

Seward Mayor and City Council, Tfinding Irby and

Irby/AUC to be not

Memorandum in Support of Motion for Summary Judgment
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iqualified for failure to comply with the requirement of a current
labor agreement with IBEW. Exhibit K to the Stipulation.

On December 10, 1530, the Seward City Council adopted

Resolution 90-152, which approved the list of bidders, omitting Irby
I!and Irby/AUC on the basis of ltem #6. Exhibit L to the Stipulation.
The City intends to proceed with the bidding process in

Jorder to commence construction of the Project in 1991. Pursuant to
its collective bargaining agreement with the IBEW, and the
jresolutions adopted by the City Council, the City will not accept
1ijS from Irby or Irby/AUC. Irby and Irby/AUC are in all respects
fully qualified, in terms of skill, knowledge and experience, to
construct the Project, having been so found by the City of Seward®"s
ldesignated i1 -iresentative. See Exhibits M and N to the Stipulation.
The sole basis for this discrimination is the lawful refusal of Irby
and Irby/AUC to enter into a collective bargaining agreement with
the IBEW, where the IBEW has not been certified by the National
Labor Relations Board as the legal representative of Irby"s or

Irby/AUC"s employees.
1. PROCEDURAL POSTURE

A. THIS COURT HAS JURISDICTION OF THIS MATTER

The Complaint alleges jurisdiction based on 23 U.S.C. 8§

I
«1337(a) [commerce and antitrust regulation], 28 U.S.C. &1.343 (a)(3)

delaney. wiles. .Memorandum in Support of Motion for Summary Judgment
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"[civil rights], 29 U.S.C. 8132 [ERISA], 23 U.S.C. & 2201(a)
I
j[declaratory judgment], Civil Rule 57 [declaratory judgment], and

"jthe doctrine of pendent jurisdiction. This memorandum relies upon

mjail of the foregoing provisions, with the exception of 29 U.S.C. &

]
|

11132 [ERISA].' It is obvious jurisdiction lies with this Court as
;to all issues raised herein with the possible exception of the
Iargument in Section 111 (B) below, in which we show that the City"s
iimposition of the IBEW signatory requirement is unlawful because it
iis pre-empted by the National Labor Relations Act. However,
,.pertinent authority readily establishes the court®s jurisdiction as
3to that issue as well.
J In GoldenState Transit Corp. v. City of Los Angeles
(Golden State I11]. __ U.S. 110 S.Ct. 444, 450, 107 L.Ed.2d 420
(1989) the Court explained that in situations such as involved here,
the National Labor Relations Board has neither authority nor
jurisdiction:
Although the National Labor Relations Board has
exclusive jurisdiction to prevent and remedy

unfair labor practices by employers and unions,

it has no authority to address conduct

4 ERISA 1issues are not addressed herein because of the
existence of an apparent material issue of fact.

oelaney. wiles. ~Memorandum in Support of Motion for Summary Judgment
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protected by the NLRA against governmental
interference.5 There is thus no comprehensive
enforcement scheme for preventing state
interference with Tfederally protected labor
rights that would foreclose the & 1983 remedy.
Nor can there be any substantial question that
our holding 1in Golden State 1 that the city"s
conduct was pre-empted was within the
- competence of the judiciary to enforce.
Rather, the city argues that it cannot be held
liable under & 1983 because its conduct did not

violate any rights secured by the NLRA. On the

—a- =

basis of our previous cases, we reject this
argument. We agree with petitioner that it is

the intended beneficiary of a statutory scheme

that prevents governmental interference with

the collective-bargaining process #&nd that the

NLRA gives it rights enforceable against
governmental interference 1in an action under 8

1983.

The Court®"s footnote 5 is illuminating. It provides:

The Court of Appeals was thus

DELANEY WiLes, §Memorandum in Support of Motion for Summary Judgment
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mistaken 1in ruling that because the
NLRB has exclusive jurisdiction to

redress violations of the NLRA by

i

1

T

i labor and mangement, the federal

I

1 courts do not have jJurisdiction to
address clainms of governmental

<

! interference with interests protected

1

7

1 by the Act. OQur cases have

repeatedly stressed the distinctions

[] between the two types of claims, see
Brown v. Hotel Employees, 468 U.S.
491, 503, 104 s.Ct. 3179, 3136, 82
L.Ed.2d 373 (1984) ; Machinists .
Wisconsin Employment Relations
Comm*n, 427 U.S. 132, 145, n. 6, 96
S.Ct. 2548, 2555, n. 6, 49 L.Ed.2d
396 (1976); Railroad Trainmen v.
Terminal Co., 394 U.S. 369, 382, n.
17, 89 S.Ct. 1109, 1117, n. 17, 22
L.Ed.2d 344 (1969).

110 S.Ct. at 450, n* 5.

Accordingly, this court does have jurisdiction to address

OELANEY. WILES. :Memorandum in Support of Motion for Summary Judgment
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|
|
jthe claim that the City has improperly interfered with interests

Iprotected by the NLRA.

]
B. SUMMARY JUDGMENT

Summary judgment is appropriate where there is no genuine

jdispute as to the material facts, and the movant 1is entitled to

o
{judgment based on the undisputed facts as a matter of law. Juno v.

JFMC Corp. . 755 F.2d 708, 710 (9th Cir. 1985); Fed.R.Civ.P. 56(c).
zMaterial facts are those which may affect the outcome of the case.
gAnderson v. Liberty Lobby. 1Inc. . 477 U.S. 242, 248, 106 S.Ct. 2505,
1-.12510, 91 L.Ed.2d 202 (1986). A genuine dispute exists where there
jis sufficient evidence for a reasonable jury to return a verdict for

I
fthe non-moving party. Id.

In this case, the parties have stipulated to the material
Ifacts, leaving no genuine dispute to be resolved by a jury. The

Jcase is thus ripe for decision by the court on this motion.

C. PRELIMINARY INJUNCTION
j It appears the court will be able to resolve this matter
on the motion for summary judgment. If so, the plaintiffs request

jas part of their relief that the court perman® :ly enjoin
I

(enforcement of the IBEW signatory requirement. -cwever,
|

e|Jcourt discerns genuine 1issues of material fact, or requires

the

;additional time to resolve the matter, the plaintiffs request the

\
1
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jcourt issue a preliminary injunction forbidding enforcement of the
}IBEW signatory requirement.

j In evaluating a motion for a preliminary injunction, the
;court must examine four elements. The definitive elucidation of
ithese elements, and their relative importance, is set forth in State

|*

;0f Alaska v. Native Village of Venetie. 856 F.2d 1334, 1388-89 (9th
Cir. 1988) :
Traditionally, there are four factors to be
considered before a court decides to grant or
deny preliminary injunctive relief:

1) The likelihood of the plaintiff-s
success on the merits;

2) the threat of irreparable harm to the
plaintiff if the 1injunction is not imposed;

3) the relative balance, of this harm to
the plaintiff and the harm to the defendant if
the injunction is imposed; and

4) the public interest.

See Los Angeles Memorial Coliseum Commission v.
National Football League. 634 F.2d 1197, 1200
(9th Cir. 1980) ; 11 C. Wright & A. Hiller,
Federal Practice and Procedure. 82948 at 430-
]
"Memorandum in Support of Motion for Summary Judgment
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31 (1973) .

In Warm Springs Pam Tnsk Force v. Gribble.
565 F.2d 549, 551 (9th Cir. 1977), this court
treated factors two and three above as a single
j factor (citing Alpine Lakes Protection Society
3 v. Schlapfer. 518 F.2d 1089, 1090 (9th Cir.

1975)), and Ffurther noted that factor four is

but one more interest to be balanced along with

the interests of the parties. Id. Thus, there
| essentially are only two factors to be
considered: The likelihood of the plaintiff's
success on the merits; and, the relative
balance of potential hardships to the
plaintiff, defendant, and public.

These two factors have been employed in a
test framed 1in the alternative. Basically,
plaintiffs are entitled to preliminary
injunctive relief if:

1 They demonstrate

) a probable success on the

merits, and

oelaney,wiles (Memorandum in Support of Motion for Summary Judgment
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J a possibility of irreparable
injury;
2) or if they demonstrate
a Fair chance of success on the
merits (i.e. serious questions are
raised), and

4 the balance of hardships tips

! sharply in their Tfavor.
See Lopez v. Heckler. 713 F.2d 1432, 1435

(9th Cir. 1983) ; Miss Universe, Inc. V.

Ij Flesher. 605 F.2d 1130, 1134 (9th Cir. 1979);
!
q William 1Inglis & Sons Baking Company v. ITT
d
| Continental Bakina Company, 1Inc., 526 F.2d 86,
|
88 (9th Cir. 1975).
i It is settled that the alternatives in the
above test are not to be treated as two
| separate tests, but rather, as "extremes of a
single continuum." Benda v. Grand Lodge of
International Association of Machinists &
] Aerospace Workers, 584 F.2d 308, 315 (9th Cir
1
1978), cert, dismissed. 441 U.S. 937, 99 S.Ct,
J
i
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2065, 60 L.Ed.2d 667 (1979). The proper

approach is best summarized as follows:

Y g e

The critical element in determining the test to

—

be applied 1is the relative hardship to the
parties. If the balance of harm tips decidedly
toward the plaintiff, then the plaintiff need

not show as robust a likelihood of success on

-

the merits as when the balance tips less

decidedly. Aguirre v. Chula Vista Sanitary

Service. 542 F.2d 779 (9th Cir. 1976).

Id.; see also Inglis. 526 F.2d at 88.

Thus, in order to obtain an injunction, the plaintiffs
mjnust demonstrate some persuasive combination of likely success on
%the merits and likely threat of irreparable injury. In addition,

jthe court should examine whether an 1injunction is in thr public

ﬁinterest.

|
In the instant case, plaintiffs “can demonstrate both

likely success on the merits and substantial irreparable harm. In
addition, the public interest compels the issuance of an injunction
in this matter.

If the injunctive relief is not granted, plaintiffs will

jbe precluded from even bidding on the $14 million Project. In /iew

]

i

[Memorandum in Support of Motion for Summary Judgment
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of the uncertainties of the bidding process, it is very difficult to
;estimate the losses which will be suffered by lrby and Irby/AUC, the
"two plaintiffs fully qualified to bid on the Project, except for the
TIBEW signatory requirement.

| As is further alleged in the Complaint and demonstrated 1in
:this Memorandum, the IBEW signatory requirement works a denial of
plaintiffs® constitutional and statutory rights. The constitutional

«

Adeprivation, without more, constitutes 1irreparable 1injury. See,
i

e.g. . Elrod v. Burns. 427 U.S. 347, 373, 96 S.Ct. 2673, 2690, 49
:;L.Ed.2d 547 (1976) (Opinion of Brennan, J.) ("The loss of First
Amendment freedoms, for even minimal periods of time, unquestionably
constitutes irreparable injury."). See also Golden State Transit
Worp. v. City of Los Angeles (Golden State 1) . 475 U.S. 608, 106
S.Ct. 1395, 89 L.Ed.2d 616 (1986) (enjoining local government action
preempted by NLRA); General Electric Co. v. New York State Dept, of
jLabor. 891 F.2d 25 (2d Cir. 1989) (authorizing injunction against
state lav/ preempted by ERISA) ; Hydrostorage. 1Inc. v. Northern
ICalifornia Boilermakers Local Joint Apprenticeship Committee. 685
F._Supp-. 718 (N.D. Cal. 1988), aff"d 891 F.2d 719 (9th Cir. 1989)
(injunction granted on both NLRA and ERISA grounds).

I11. THE IBEW SIGNATORY REQUIREMENT VIOLATES FEDERAL,

STATE AND LOCAL CONSTITUTIONAL AND STATUTORY
PROVISIONS.

OELANEY. WILES. Memorandum in Support of Motion for Summary Judgment
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Federal, state and local laws protect the plaintiffs from
Eedicts such as the IBEW signatory requirement. In particular, 42
.U.S.C. 81983 specifically authorizes a civil action for deprivation
"of rights secured by the United States Constitution and federal
laws.

The IBEW signatory requirement violates the equal
protection and due process rights of the plaintiffs. The
requirement also violates the National Labor Relations Act (NLRA),
the Employee Retirement Income Security Act (ERISA), and the Sherman

Antitrust Act. In addition to federal laws, the requirement

."{violates the Code of the City of Seward.

|
This court 1is empowered to declare the rights of the

m"parties under the Declaratory Judgment Act, and to enter an
injunction forbidding enforcement of the IBEW signatory requirement.
The court should also enter judgment awarding attorney fees and

costs to the plaintiffs as authorized in 42 U.S.C. & 1985.

A. THE PLAINTIFFS HAVE ASSERTED A VALID CLAIM
UNDER 42 U.S.C. & 1983.

Congress has provided a remedy for persons whose federal
rights have been violated. 42 U.S.C. 81983 provides:
Section 1983. Civil action for deprivation of rights.
Every person who, under <color of any

statute, ordinance, regulation, custom, or

q
;Memorandum in Support of Motion for Summary Judgment
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usage, of any State or Territory or the

District of Columbia, subjects, or causes to be

subjected, any citizen of the United States or

other person within the jurisdiction thereof to

the deprivation of any rights, privileges, or

immunities secured by the Constitution and

laws, shall be liable to the party injured in

an action at law, suit in equity, or other

proper proceeding for redress. For the

purposes of this section, any Act of Congress

applicable exclusively to the District of

Columbia shall be considered to be a statute of

the District of Columbia.

Analysis of a claim under & 1983 requires a two step
inquiry. Golden State Transit Co. v. City of Los Angeles (Golden
State I1). — U.S.——, 110 S.Ct. 444, 448, 107 L.Ed.2d 420 (1989);
Livadas v. Aubrv. 749 F.Supp. 1526, (N."D.Cal. 1990). "First,
the plaintiff must assert the violation of a federal right,” not
merely the violation of federal law. Golden State TT. no S.Ct. at
448. This requires an analysis of several factors: (I) Does the
provision in question create obligations binding on the governmental

unit, or does it merely express a congressional preference for

Memorandum in Support of Motion for Summary Judgment
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certain kinds of treatment? Golden State 11. 110 S.Ct. at 448;
Pennhurst State School and Hospital v. Halderman. 451 U.S. 1, 19,
101 S.Ct. 1531, 1541, 67 L.Ed.2d 694 (1981). (2) Is the interest
asserted sufficiently certain that it is within the competence of
the judiciary to enforce? Golden State I1. 110 S.Ct. at 448; Wright
v. Roanoke Redevelopment and Housing Authority. 479 U.S. 418, 431-
432, 107 S.Ct. 766, 775-776, 93 L.Ed.2d 781 (1987). ) Is the
plaintiff an intended, beneficiary of the federal law? Golden State
11, 110 S.Ct. at 448; Wright. 479 U.S., at 430, 107 S.Ct., at 774.

The United States Supreme Court has held that NLRA creates
"rights" in labor and management that are protected against
government interference. Golden State 11. 110 S.Ct. at 449-52, and
see discussion in section B, below. Furthermore, the Court has also
held that where the National Labor Relations Board does not ha”e
jurisdiction over a matter, a party protected by the NLRA may seek
redress in a 8 1983 action in Tfederal court. 1d. Finally, an
employer is a party intended to be protected by the NLRA.

The second 1inquiry under a &8 1983 analysis, once the
plaintiff establishes a prima facie claim under the statute, is
whether the defendant can show Congress specifically foreclosed a
remedy wunder & 1983 by providing a comprehensive enforcement
mechanism for protection of the federal right. Golden State Il. no

i
IMemorandum in Support of Motion for Summary Judgment
jCase No. A91-001 Civil Page 19

=



DELANEY. WILES.
slAYES, REITMAN

5 BRUUIKE,L Inc.
1M4D

001 fttir 3*0 »VINUE
ANCHORAGE. ALASKA
<907> 279*3581

S.Ct. at 448; Smith v. Robinson. 468 U.S. 992, 1005 n.9, 104 S.Ct.
3457, 3464 n.9, 82 L.Ed.2d 746 (1984). There is no such mechanism
under the facts of this case.

Moreover, the plaintiffs® rights are also protected under
the equal protection and due process clauses of the United States
Constitution, and the Sherman Antitrust Act. Cf. Hvdrostoracre. Inc.
v. Northern California Boilermakers Local Joint Apprenticeship
Committee. 685 F.Supp. 718 (N.D. Cal. 1988), aff"d. 891 F.2d 719
(9th Cir. 1989) .

Thus, all of the factors are readily satisfied 1in this
case. The plaintiffs are entitled to damages for the violation of
their rights, and to an award cf attorney fees and costs pursuant to
42 U.S.C. & 1985.

B. THE NATIONAL LABOR RELATIONS ACT PROHIBITS THE
IBEW SIGNATORY REQUIREMENT -IN LETTING PUBLIC
PROJECTS TO BID.

The IBEW signatory requirement seeks to impose a labor
agreement on employers who wish to bid on the Project even if the
union is not the certified bargaining representative of the
employer®s employees. The City, as a state entity, 1is forbidden
from so doing by the National Labor Relations Act (NLRA).

The National Labor Relations Act occupies the field of

interstate commerce in labor, except where matters of purely local

Memorandum in Support of Motion for Summary Judgment
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concern allow for local governance. Guss v. Utah Labor Relations
Board, 353 U.S. 1, 3, 77 S.Ct. 590, 599, 1 L.Ed.2d 601 (1957). The
areas of local concern are limited, and do not include the authority
to mandate a collective bargaining agreement between a private
employer and a labor union.

Congress has seen fit to leave to the economic markets the
issue of whether an employer comes to terms with a labor wunion.
Golden State 1. 475 U.S. at 616, 106 S.Ct. at 1399-1400. The IBEW
signatory requirement imposes upon every bidder-employer the
obligation not only to bargain with the IBEW, but to come to an
agreement. That edict is pre-empted by the NLRA.

The NLRA only requires an employer to bargain with the
properly selected representative of its employees. NLRA &8(a)(5),
29 U.S.C. 8 158(a)(5). Indeed, it is an unfair labor practice for
an employer to coerce employees in the exercise of their rights to
organize and select a union, or not to organize, as they see fit.
NLRA &8(a)(l), 29 U.S.C. 8158(a)(l).

The ©proper representative of the employees is that
designated or selected by the majority of the employees in a
bargaining unit. NLRA & 9(a), 29 U.S.C. 8 159(a). In this
instance, no bargaining representative has been designated or

selected, yet the City of Seward is forcing would-be bidders to deal

Memorandum in Support of Motion for Summary Judgment
Case No. A91-001 Civil Page 21



DELANEY. WILES.

HAYES. REITMAN
4 BRUBAKER. Inc.
ivitf W
leor »t»t i., »,ihu(

ANCHORAGE. ALASKA

exclusively with the IBEW Local 1547.

Even if would-be bidders could be forced to bargain 1in
good faith with the IBEW, they can not be forced to come to an
agreement or to accept a specific pre-designated agreement. NLRA
requires only that the parties bargain in good faith, not that they
come to an agreement.5 NLRA &8(d), 29 U.S.C. 8 158(a)(5) and () .
Golden State 1. 475 U.S., at 616, 106 S.Ct., at 1399.

The United States Constitution, Art. VI, cl. 2, provides
that the laws of the United States "shall be the supreme law of the
land."6 Under the Supremacy clause, state and local laws, together
with policies which conflict with the NLRA, are unenforceable and
the proper subject of a declaratory judgment and injunctive relief.

"The [United States Supreme] Court has articulated two
distinct NLRA pre-emption principles.” Metropolitan Ins. Co. V.

0 The IBEW signatory requirement is thus wholly inconsistent
with the NLRA. Further, the IBEW has an obvious and enormous
advantage in any such negotiations, since the prospective bidder is
compelled to reach an agreement with the IBEW in order to bid on
the Project.

6 United States Constitution, Art. VI, c.l. 2, provides:

This Constitution, and the laws of the United States

which shall be made in pursuance thereof; and all treaties
made, or which shall be made, under the authority of the
United States, shall be the supreme law of the land; and
the judges 1in every state shall be bound thereby, anything

in the Constitution or laws of any state to the contrary
notwithstanding.
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Massachusetts. 471 U.S. 724, 748, 105 S.Ct. 2380, 2394, 85 L.Ed.2d
728 (1985); Golden State Transit Co. v. City of Los Angeles (Golden
State 1). 475 U.S. 608, 613, 106 S.Ct. 1395, 1398, 89 L.Ed.2d 616
(1986); Associated Builders and Contractors of Mass. v. Mass. Water
Resources Authority. — F.2d , 135 L.R.R_M. (BNA) 22713, 59
U.S.L.W. 2266, 1990-2 Trade Cases 69,229, 1990 WestLaw 163312, at
p.6 (1st Cir. 1990), opinion vacated and rehearing en banc granted.

First, the so-called Garmon pre-emption rule "prohibits
States from regulating "activity that the NLRA protects, prohibits,
or arguably protects or prohibits, Wisconsin Dept, of Industry v.
Gould Inc.. 475 U.S. 282, 286, 106 S.Ct. 1057, 1061, 89 L.Ed.2d 223
(1986), citing San Diego Building Trades Council v. Gannon. 359 U.S.
236, 79 S.Ct. 773, 3 L.Ed.2d 775 (1959).

Second, the so-called Machinists rule "precludes state and
municipal regulation "concerning conduct that Congress intended to
be unregulated. Metropolitan Life Ins. Co. v. Massachusetts. 47!
Uu.s., at 749, 105 S.Ct., at 2394, citing Machinists v. Wisconsin

molovment Relations Comm®n, 427 U.S. 132, 96 S.Ct. 2548, 49 L.Ed.2d
396 (1976).

While the Garmon rule may have application here, it is the

Machinists rule with which we are primarily concerned. Although the

labor-management relationship 1is structured by the NLRA, certain
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areas 1intentionally have been left "to be controlled by the free
play of economic forces."” Machinists, 427 U.S., at 140, 96 S.ct.,
at 2553, quoting N.L.R.B. v. Nash-Finch Co.. 404 U.S. 138, 144, 92
S.Ct. 373, 377, 30 L.Ed.2d 328 (1971).

The United States Supreme Court takes a dim view of
government efforts to regulate the rights of employers and employees
as to the organization and recognition of 1labor wunions, and
negotiation of contracts. In Machinists. an employer and a union
were engaged in collective bargaining over an expired contract. The
members of the union engaged in a concerted refusal to work overtime
and the employer filed a charge with the National Labor Relations
Board claiming that such action was an unfair labor practice. The
Board found the concerted activity was not an unfair labor practice.
The employer had simultaneously filed an unfair labor practice
complaint with the Wisconsin Employment Relations Commission. The
Commission agreed with the employer, and filed a cease and desist
order against the wunion. The Court found such conduct was merely
one of the economic weapons available to unions under the NLRA, and
held the state law and Commission order to be pre-empted by the
NLRA.

Our decisions since Briggs-Stratton have made

it abundantly clear that state attempts to
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influence the substantive terms of collective-

bargaining agreements are as inconsistent with

the federal regulatory scheme as are such

attempts by the NLRB ... The availability or

not of economic weapons that federal law leaves

the parties free to use cannot "depend upon the

forum in which the [opponent] presses its

claims." (Citation omitted.)
Machinists. 427 U.S., at 153, 96 S.Ct., at 2559.

The preemption set forth in Machinists was reinforced 1in
Wisconsin Dept, of Industry. Labor and Human Relations v. Gould
Inc. . 475 U.S. 282, 106 S.Ct. 1057, 89 L.Ed.2d 223 (1986). In
Gould, the employer contested a state law which barred state
agencies from purchasing "any product known to be manufactured or
sold by any persons or firm" named on a list kept by the Department
of Industry of persons or firms found by the NLRB to have violated
the NLRA in three separate cases within a 5-year period. 475 U.S.,
at 283-84, 106 S.ct., at 1059-60.

Wisconsin attempted to defend the policy by arguing that
it was not using its regulatory or police powers, but rather merely
its spending powers. As a "market participant,” Wisconsin argued

that it was freed of the restrictions ordinarily placed on states by

Memorandum in Support of Motion for Summary Judgment
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the Commerce Clause. 475 U.S., at 289, 106 S.Ct., at 1062. The
Court noted that while the position of market participant did free
Wisconsin from certain Commerce Clause prohibitions, the blacklist
policy was "tantamount to regulation,” and forbidden by the NLRA:
Nothing 1in the NLRA, of course, prevents
private purchasers from boycotting labor law
violators. But government occupies a unique
position of power in our society, and its
conduct, regardless of form, 1is rightly subject
to special restraints. Qutside the area of
Commerce Clause jurisprudence, it is far from
unusual for federal law to prohibit States from
making spending decisions 1in ways that are
permissible for private parties. (Citations
omitted.) The NLRA, moreover, has 1long been
understood to protect a vrange of conduct
against state but not private interference.
(Citations omitted.) The Act treats state
action differently from private action not
merely because they frequently take different
forms, but also because 1in our system States

simply are different from private parties and
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have a different role to play.
475 U.S., at 290, 106 S.Ct., at 1063.

Golden State also provides an example of improper
government interference preempted by the NLRA. The case 1involved

the City of Los Angeles, which had issued an operating franchise to

a taxi cab company. The company applied for renewal of the
franchise. While the application was pending, the company"®s
employees went out on strike. The City Council declined to renew

the franchise, but statements by the Council President indicated
that the Council would vote to renew the franchise if the company
settled its labor dispute before the franchise expired. The dispute
was not settled, and the franchise expired. Golden State 1. 475
U.S. at 609-11, 106 s.ct. at 1396-97. The Court held that such
actions interfered with the bargaining process, and were preempted
by the NLRA. In Golden State 11. the Court held the employer was
entitled to bring an action against the City based on 42 U.S.C. 8
1983.

This same principle was recently enforced in Hvdrostoraae.
Inc. v. Northern California Boilermakers Local Joint Apprenticeship
Committee. 685 F.Supp. 718 (N.D. Cal. 1988), aff"d. 891 F.2d 719
(9th Cir. 1989). California had adopted a statute requiring

employers to abide by certain terms of union apprenticeship
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programs. The district court held the NLRA pre-empted the
requirement:

By requiring Hydrostorage to become a party to

certain provisions of the Boilermakers™

collective bargaining agreement, the [state] 1is

intruding into the area of collective

bargaining from which Congress under the NLRA

has excluded 1it. As the Court explained in

Golden State TIT: the NLRA requires an employer

and a union to bargain in good faith. But it

does not require them to reach an agreement.
685 F.Supp. at 616.

In Charlescrate Nursing Center v. Rhode Island. 723 F.Supp.
859 (D.R.I. 1989), the court held the NLRA pre-empted a statute
which made it unlawful for employers to utilize the services of
third parties 1in recruiting or hiring strike replacements. Again,
the court found that the state unlawfully prohibited activity which
Congress intended as a legitimate economic weapon for employers®™ use
in collective bargaining.

The City"s requirement that bidders be IBEW signatories
violates the NLRA by dictating not only (1) that bidders must deal

exclusively with the |IBEW (even 1if their employees do not so
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choose), but (2) also dictating that bidders must come to terms with
the [IBEW. This is not a matter of "peripheral concern” in the
employer-employee relationship. Rather it is the core concern of
the NLRA. See Golden State I . 475 U.S. at 618 n.8, 106 S.Ct. at
1400 n.8.

The pre-emptive effect of the Machinists rule applies
equally to state and 1local governments, and it does not matter
whether the government acts through general law, court order or
bidding specifications. Golden State 1. 475 U.S. at 614 n.5, 106
S.Ct. at 1398 n.5; Associated Builders and Contractors of Mass. v.
Mass. Water Resources Authority. — F.2d 135 L.R.R.M. (BNA)
22713, 59 U.S.L.W. 2266, 1990-2 Trade Cases 5 69,229, 1990 WestlLaw

163312, at p.6 n.15 (1st Cir. 1990), opinion vacated and rehearing

en banc granted.

In addition, it does not matter whether the government
acts as a market participant or a market regulator. Wisconsin Dent,
of Industry v. Gould Inc.. 475 U.S. 282, 287-88, 106 S.Ct. 1057,
1061, 89 L.Ed.2d 223 (1986); Golden State 1. 475 U.S., at 618, 106
S.Ct., at 1400; Associated Builders and Contractors of Mass. V.
Mass. Water Resources Authority, supra.

Finally, and significantly, the alleged importance of the

government®s <claimed purpose is irrelevant. Rather, the court

Memorandum in Support of Motion for Summary Judgment
Case No. A91-001 Civil Page 29



focuses on the effect of the government policy on the operation of
federal legislation. Perez v. Campbell. 402 U.S. 637, 652, 91 S.ct.
1704, 1712, 29 L.Ed.2d 233 (1971); Associated Builders and
Contractors of Mass. v. Mass. Water Resources Authority, supra.
The City and IBEW may argue they are exempted from pre—
emption by the so-called "hot cargo provisions"7 of NLRA &8(e) and
8(f), 29 U.S.C. & 158(e) and (F). These sections merely permit
private employers in the construction industry to enter into "hot
cargo" agreements, and to voluntarily sign union agreements prior to
actually hiring employees or prior to the union obtaining majority
status. NLRB v. Ilronworkers Local 103. 434 U.S. 335, 98 S.Ct. 651,
54 L.Ed.2d 586 (1977)8. This 1is no authority for state or local
A "hot cargo provision"™ has been described by the Ninth
Circuit as follows:
A "hot cargo provision,"” so named because of the prevalence
at one time of such provisions in Teamsters Union
contracts, 1is an agreement between a union and an employer
by which the employer promises not to use the materials or,
as in this case, the services of nonunion employers.
Pacific Northwest Chapter of Associated Builders & Contractors.
Inc. v. N.L.R.B.. 609 F.2d 1341, 1343 n.l (9th Cir. 1979), on
rehearing, 654 F.2d 1301 (9th Cir. 1981), affirmed in part, vacatpd
in part, Woelke & Romero Framing. Inc. v. N.L.R.B.. 456 U.S. 645,
102 Ss.Ct. 2071, 72 L.Ed.2d 398 (1982).

8 The Court observed that any such agreements must be the
product of voluntary and mutual negotiations:

Congress was careful to make its intention clear that pre-

beLaney wies, Memorandum in Support of Motion for Summary Judgment
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governments to restrict the collective bargaining rights of private
employers. Government agencies are expressly excluded from coverage
under the NLRA. 29 U.S.C. 8152(2).

Thus, the City"s imposition of the IBEW signatory
requirement is pre-empted by the NLRA. As an agent of the state
government, the City may not, through the guise of a collective
bargaining agreement, impose an obligation on employers which
violates their rights under the NLRA.

C. THE IBEW SIGNATORY REQUIREMENT VIOLATES THE
SHERMAN ANTITRUST ACT AND THE LANDRUM GRIFFIN
AMENDMENTS TO THE NLRA.

Section 1 of the Sherman Act provides: "Every contract,
combination in the form of trust or otherwise, 1in restraint of trade
or commerce among the several states, or with foreign nations, is
declared to be illegal..." 15 U.S.C. 8 1. The Sherman Act
precludes conspiracies between labor organizations and non-labor
organizations designed to reduce competition. See Connell Const.
Co. v. Plumbers & Steamfitters Local Union No. 100. 421 U.S. 616, 95
S.Ct. 1830, 44 L.Ed.2d 418 (1975); Allen Bradley Co. v. Local Union
No. 3. Int"l Brotherhood of Elec. Workers. 325 U.S. 797, 65 S.Ct.

hire agreements were to be arrived at voluntarily, and no
element of coercion was to be admitted into the narrow

exception being established to the majority principle.

434 U.S. at 348 n.10, 98 S.Ct. at 659 n.10.
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1533, 89 L.Ed. 1939, rehearing denied. 326 U.S. 803, 66 S.Ct. 11, 90
L.Ed. 489 (1945); Allied Int"l. Inc. v. International Longshoremenla
Ass"n. 640 F.2d 1368 (1st Cir. 1981), aff"d. 456 U.S. 212, 102 S.Ct.
1656, 72 L.Ed.2d 21 (1982); Imperial Constr. Management Corp. V.
Laborers Int"l Union of N. America Local 96. 133 L.R.R.M. (BNA) 2452
(N.D. 111. Jan. 17, 1990) ; C&W Constr. Co. v. Brotherhood of
Carpenters and Joiners of America. Local 745. 687 F. Supp 1453 (D.
Haw. 1988).

In the case at bar, plaintiffs allege that, through the
imposition of the IBEW signatory requirement by the Seward-IDEW
collective bargaining agreement and city ordinance, defendants have
conspired to reduce competition in the construction industry by
precluding non-union contractors from even bidding on the Project.
Defendants®"™ actions are not protected by either the statutory or
non-statutory exemptions to Section 1 of the Sherman Act, and their
conduct is therefore unlawful and should be enjoined.

1. The Statutory Exemption Does"Not Apply.

The statutory exemption to the Sherman Act is set forth in
the Clayton Act, 15 U.Ss.C §& 17, 29 U.S.C. 8 52, and the
Norris-LaGuardia Act, 29 U.S.C. &8 104, 105 and 113. This exemption
does not apply where a union acts 1in combination with non-labor

groups. Allen Bradley Co. v. Local Union No. 3, Int"l Brotherhood
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of Elec, Workers, 325 U.S. 797, 65 S.Ct. 1533, 89 L.Ed. 1939 (1945).
In that decision, certain unions were found to have unlawfully
participated with a combination of businessmen to "prevent all
competition from others.” Similarly, in United Mineworkers of
America v. Pennington. 381 U.S. 657, 85 S.Ct. 1585, 14 L_.Ed.2d 626
(1965), the Court noted:

Likewise, if as 1is alleged in this case, the

union became a party to a collusive bidding

arrangement designed to drive Phillips and

others from the TVA spot market, we think any

claim to exemption from antitrust Jliability

would be frivolous at best.

An example of the application of this rule 1is found 1in
Larry V. Muko, 1Inc. v. Southwestern Penn. Blda. and Const. Trades
Council, 609 F.2d 1368 (3d Cir. 1979), cert, denied.459 U.S. 916,
103 S.Ct. 229, 74 L.Ed. 2d 182 (1982) . In that case a restaurant
chain entered into an agreement with labor "organizations that the
chain would r.ot award construction contracts to any non-union
contractor. The court held such an agreement was not entitled to
statutory exemption from federal antitrust laws. 609 F.2d at 1373.
See also. Smittv Baker Coal Co. . Inc. v. United Mine Workers nf

America, 620 F.2d 416 (4th Cir. 1980), cert, denied.449 U.S. 870,
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101 S.ct. 207, 66 L.Ed.2d 89 (1980).

Nor does the IBEW signatory requirement foster the goals
established by the statutory exemption from the Sherman Act. The
purpose of the exemption 1is to permit labor unions to acquire and
use to their advantage a monopoly in labor of a particular kind in
relation to the employer with which it has a collective bargaining
agreement. Neither the union nor the municipal employer may seek to
use this advantage to deprive other, non-union employers (or union
employees with collective bargaining agreements with unions other
than the IBEW) of the right to bid on, and to win, public contracts
for the construction of public facilities.

Through the IBEW signatory requirement, included 1in the
collective bargaining agreement between the City of Seward and the
IBEW, and enforced by city ordinance, the defendants have conspired
to impose their agreement on other employers and, 1in so doing, to
reduce competition from non-I1BEW employers, employees, and unions.
The Agreement represents nothing more than a gross attempt to
preclude all but IBEW contractors from participating in the Project,
Thus the statutory exemption cannot apply.

2. The IBEW Signatory Requirement 1is not Protected by
the Non-Statutorv Exemption.

The Supreme Court has created a non-statutory exemption to
the antitrust laws for —conduct not directed at "commercial

Memorandum in Support of Motion for Summary Judgment
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competition.”” Apex Hosiery Co. v. Leaderf 310 U.S. 469, 495-96, 60
S.Ct. 982, 993-94, 84 L.Ed. 1311, 128 A.L.R. 1044 (1943). In this
case, however, the IBEW signatory requirement 1is aimed directly at
commercial competition, and seeks to exclude from even bidding on
the Project those companies who choose, or whose employees choose,
not to deal with the IBEW.

3. The City of Seward and the IBEW do not Enjoy
Immunity Under the Parker v. Brown Doctrine

The Supreme Court has established non-statutory immunity
from federal antitrust laws for certain activities undertaken or
regulated by the states. Parker v. Brown. 317 U.S. 341, 63 S.Ct.
307, 87 L.Ed. 315 (1943); Patrick v. Burget. 486 U.S. 94, 108 S.Ct.
1658, 100 L.Ed.2d 83 (1988). In Patrick. the Court reiterated the
requirements for such immunity;

First, the challenged restraint must be "one

clearly articulated and affirmatively expressed

as state policy.”” Second, the anti-competitive

conduct "must be “"actively supervisedl by the

state itself. Only if an anti-competitive act

of a private party meets both of these

requirements, is it fairly attributable to the

State.

486 U.S. at 99, 108 S.Ct. at 1663.
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"When the State itself has not directed or authorized an
anti-competitive practice, the state"s subdivisions 1in exercising
their delegated power must obey the antitrust laws."” Lafayette v.
Louisiana Power & Light Co.. 435 U.S. 389, 416, 98 S.Ct. 1123, 1138,
55 L.Ed.2d 364 (1978) (Opinion of Brennan, J.). "The requirement of
clear articulation and affirmative expression is not satisfied when
the State®"s position 1is one of mere neutralitv respecting the
municipal actions challenged as anti-competitive." Community
Communications Co. v. City of Boulder. 455 U.S. 40, 55, 102 S.Ct.
835, 843, 70 L.Ed.2d 810 (1982).

Municipalities are fully subject to federal antitrust
laws. "Municipalities, on the other hand, are not beyond the reach
of the antitrust laws by virtue of their status because they are not
themselves sovereign. [Citing Lafayette.l Rather, to obtain
exemption [under Parker v. Brown), municipalities must demonstrate
that their anticompetitive activities were authorized by the State
"pursuant to state policy to displace competition with regulation or
monopoly public service. ° Id." Town of Hallie v. city of Eau
Claire. 471 U.S. 34, 38-39, 105 S.Ct. 1713, 1716, 85 L.Ed.2d 25
(1985) .

There 1is no suggestion that the State of Alaska has

sanctioned, let alone mandated, a requirement that all bidders on

Memorandum in Support of Motion for Summary Judgment
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the Project must have a collective bargaining agreement with the

IBEW.Indeed, the City of Seward procurement code itself requires
contracts to be let to the "lowest qualified responsive and
responsible bidder." City of Seward Code & 6.10.230. Nothing in

the code authorizes the City to 1impose a qualification wholly
unrelated to job performance - i.e., being signatory to a contract
with a specific IBEW union - on all prospective bidders.
Accordingly, no exemption from federal antitrust statutes
exists. The IBEW signatory requirement violates those statutes and

should be enjoined.
D. THE IBEW SIGNATORY REQUIREMENT VIOLATES
PLAINTIFFS®" EQUAL PROTECTION AMD DUE PROCESS
RIGHTS.
The Fourteenth Amendment to the United States Constitution
provides as follows:
No State shall make or enforce any laws which
shall abridge the privileges or immunities of
citizens of the United States; nor shall any
State deprive any person of life, |liberty, or
property, without due process of law; nor deny
to any person within its jurisdiction the equal

protection of the laws.

The Fourteenth Amendment 1is applicable to any entity
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acting under color of state law ("state action"™) and a civil action
for deprivation of Fourteenth Amendment rights is available pursuant
to 42 U.S.C. 8 1983. See Section @, supra.

The Alaska Constitution, Art. I, Sec. 1 provides 1in part
"that all persons are -equal and entitled to equal rights,
opportunities, and protection under the law..." Art. I, Sec. 7
provides in part: "No person shall be deprived of life, liberty, or
property, without due process of law."

1.The IBEW Signatory Requirement Violates the
Plaintiffs* Equal Protection Rights under the
United States and Alaska Constitutions.
These constitutional provisions have uniformly been held

as prohibiting state-sponsored discrimination against particular

groups of persons (such as merit shop contractors) and as creating

a cause of action to redress such discrimination. Harris v. McRae.
448 U.S. 297, 100 S.Ct. 2671, 65 L.Ed.2d 784 (1980), reh. denipdr
448 U.S. 917, 101 S.Ct. 39, 65 L.Ed.2d 1180 (1980) (guarantee of

equal protection is a right to be free from invidious discrimination
in statutory or other governmental classifications). See also city
of Richmond v. J.A. Crosan Co. , 488 U.S. 469, 109 S.Ct. 706, 102
L.Ed.2d 854 (1989), where the Supreme Court affirmed a judgment
striking down Richmond®s minority business enterprise plan, as

violative of the equal protection clause of the Fourteenth
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Amendment. The plan required non-minority contractors, who were
awarded city construction contracts, to subcontract at least 30% of
each contract tc minority business enterprises.

Art. 1, Sec. 1 of the Alaska Constitution is a prohibition
against laws which, in their application, make unjust distinctions
between persons. Leege v. Martin. 379 P.2d 447, 451 (Alaska 1963).
The Alaska Constitution provides greater protection to individual
rights than does the United States Constitution. State v. Enserch
Alaska Const.. 1Inc.. 787 P.2d 624, 631 (Alaska 1989). The Alaska
Supreme Court has outlined the analysis required under the Alaska
equal protection clause as follows:

[W]e first determine the importance of the
individual interest impaired by the challenged
enactment. We then examine the importance of
the state interest underlying the enactment.

Depending upon the importance of the individual

interest, the equal protection clause requires

that the state"s interest fall somewhere on a

continuum from mere legitimacy to a compelling

interest. Finally, we examine the nexus

between the state interest and the state's

means of furthering that intc_est. Again
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depending upon the importance of the individual

interest, the equal protection clause requires

that the nexus fall somewhere on a continuum

from substantial relationship to least

restrictive means. The equal protection clause

thus requires that all enactments be

substantially related to a legitimate state

interest. Some enactments are held to higher

standards, and may even need to be the Ileast

restrictive means of achieving a compelling

state interest.

787 P.2d at 631-32 (footnotes and citations omitted).

Both federal and Alaska courts have held that economic
classifications may violate equal protection rights. For example,
in Master Printers Ass®"n v. Board of Trustees of Junior College. 356
F. Supp. 1355 (N.D. 111. 1973), plaintiff, a trade association
representing 400 non-union printing firms,"brought an action to
declare unconstitutional defendant®"s practice of soliciting bids for
printing educational materials from only union firms. The district
court noted "the 1long line of cases holding the precise conduct
[i.-e., union-only restriction] alleged here is unconstitutional and

against public policy. 356 F.Supp. at 1357. The district court
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invoked Anthony P. Miller. 1Inc. v. Wilmington Housing Aut:h.. 165
F.Supp. 275 (D. Del. 1958), 1in which another district court found
""by the clear weight of authority, a municipal corporation cannot
discriminate in favor of organized labor ... Master Printersr
356 F.Supp. at 1357, quoting Miller. 165 F.Supp. at 279 (citations
omitted).

The district court in Master Printers denied defendant®s
motion to dismiss and in so doing offered a comment that could have
been made with respect to the present controversy:

We note here that the 1issue 1is not purely a

labor one, 1i.e., whether a state or municipal

corporation can support organized labor

exclusively but rather the general question of

whether as a matter of public policy the lowest

bidder ought to be granted the contract 1in

order to conserve public funds irrespective of

the union or non-union implications or whether

discrimination results from restriction to

unions alone.

356 F.Supp. at 1357 (emphasis 1in original).
In a more recent case, Three Rivers Cablevision, 1Inc. v.

City of Pittsburgh. 502 F.Supp. 1118 (W.D. Pa. 1980), plaintiff
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Three Rivers challenged the city"s award of a cable television
contract to one of several bidders on equal protection and due
process grounds. The district court held that plaintiff*s equal
protection claim was clearly cognizable because plaintiff alleged
that the ostensibly neutral state bidding statute was not applied
v/it.h an even hand. 502 F.Supp. at 1033. In supporting this
conclusion, the district court quoted Yick Wo v. Hopkins. 118 U.S.
J56, 373-74, 6 S.Ct. 1064, 1073, 30 L.Ed. 220 (1886), a seminal
decision in equal protection jurisprudence:

Though [a] law itself be fair on its face, and

impartial 1in appearance, vyet, if it is applied

and administered by public authority with an

evil eye and unequal hand, so as practically to

make unjust and illegal discriminations between

persons in similar circumstances, material to

their rights, the denial of equal justice is

still within the prohibition of the

Constitution.
502 F.Supp. at 1133.

In State v. Enserch Alaska Construction. Inc.. 787 P.2d
624 (Alaska 1989) , the court held that a state law providing

preference to residents of economically distressed zones for certain
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employment on public works projects v/as unconstitutional under the
equal protection clause. In Gilman v. Martin. 662 P.2d 120 (Alaska
1983), the court held that a municipal ordinance granting
preferences to municipal residents in the acquisition of municipal
land under a land sale lottery violated the equal protection rights
of non-residents.

Theright to engage in economic endeavor is an important
right for state equal protection purposes, which requires close
scrutiny of laws impinging on that right. Enserch. 787 P.2d at 632-
33. "Close scrutiny of enactments impairing the important right to
engage 1in economic endeavor requires that the state"s interest
underlying the enactment be not only legitimate, but important, and
that the nexus between the enactment and the important interest it
serves be close.” 787 P.2d at 633.

The laudatory goal of the City of Seward procurement code
is to insure that the lowest qualified and responsible bidder
obtains each contract to supply services or products to the City.
City of Seward Code &6.10.230. It seems more than a little far—
fetched that the drafters of the Code envisioned the day when to be
"qualified” a bidder had to have a collective bargaining agreement
with a particular union. Rather, this is an irrational preference,

mandated by City of Seward ordinances, which violates the equal
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protection rights of the plaintiffs. It is an artifice with "the
underlying objective of assisting one class [IBEW contractors and
IBEW members] over another [non-union contractors, non-union
employees and contractors with non-IBEW unions]." 787 P.2d at 634.
There is no rational basis for the IBEW signatory
requirement. There 1is no evidence, indeed, there has been no
finding at all by the City Council, that IBEW-signatories are the
only contractors who can complete this job. Even had there been any
such evidence, the City cannot demonstrate that the IBEW signatory
requirement was carefully tailored and narrowly drafted to solve any
demonstrated problems. The requirement violates the plaintiffs®

equal protection rights and should be enjoined.
2. The IBEW Signatory Requirement Violates the
Plaintiffs®™ Due Process Rights under the United

States and Alaska Constitutions.

The Fourteenth Amendment provides that in order to assert
a claim for denial of due process, one must allege and prove that he
was deprived unjustly of a protected liberty or property interest.
As articulated in Board of Regents v. Roth. 408 U.S. 564, 572, 092
S.Ct. 2701, 2706, 33 L.Ed.2d 548 (1972), property interests do not
emanate from the Constitution, but are established on rules or
understandings based on federal or state laws, 1including statutes,

which may create legitimate claims of entitlement to the benefits

Memorandum in Support of Motion for Summary Judgment
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which they confer. See Logan v. Zimmerman Brush Co., 455 U.S. 422,
102 S.Ct. 1148, 71 L.Ed.2d 265 (1982). A deprivation of -such a
protected property interest without due process is an actionable
wrong.

A due process claim requires a two-step analysis. The
plaintiff must prove: (1) that it had a definite liberty or property
interest; and (2) that such interest was abridged, under color of
state law, without appropriate process. Morrissey v. Brewer. 408
U.S. 471, 481, 92 S.Ct. 2593, 2600, 33 L.Ed.2d 484 (1972).

In Three Rivers. the plaintiff contended that the
protected property interest denied by defe idant was the right to
have a cable television contract awarded 1in accordance with the
requirements of a municipal ordinance governing the process. The
process plaintiff claimed to be due was adherence to the city"s own
procurement requirements. In supporting plaintiff®s contention
that 1its constitutional right to due process was violated, the
district court noted:

That a true property interest existed 1in

the award of the contract cannot, as defendants

urge, be summarily rejected by noting that,

unlike the usual due process case, plaintiffs

are not being deprived of some benefit which
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they presently enjoy, vrather than one which

they desire to acquire in the future. Both the

Supreme Court and the Third Circuit have

recognized that a due process interest in

benefits sought to be obtained may arise out of

the very provisions regulating their

disbursement.

502 F.Supp. at 1129, citing Greenholtz v. Inmates of Nebraska Penal
& Correctional Complex. 442 U.S. 1, 99 S.Ct. 2100, 60 L.Ed.2d 668
(1979) , and Winsett v. McGinnes. 617 F.2d 996 (3rd Cir. 1980), cert.
denied, 449 U.S. 1093 (1981). See also Metric Constructors, Inc. v.
Gwinett County. 729 F.Supp. 101  (N.D. Ga. 1990) (recognizing
property interest in disappointed bidder of public contract).
Similarly, Alaska courts have recognized that disappointed bidders
on public contracts may have a potential "property interest” which
could support a due process claim. See Alveska Ski Corporation v.
Holdsworth. 426 P.2d 1006 (Alaska 1967).

In the present case, plaintiffs®™ interest in the award of
the Project —contract is sufficient to invoke due process.
Plaintiffs are being denied a property interest 1in the award of
project construction contracts to the "lowest qualified responsive

and responsible bidder." City of Seward Code &6.10.230. Skill,
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ability and integrity, vrather than union affiliation, dictate a
bidder*s "responsibility."

Plaintiffs have been and are ready, willing, and able to
bid on the Project, and are fully qualified to perform the contract.
However, by incorporating the IBEW signatory requirement into the
"qualifications" process, the City has precluded the plaintiffs fronm
even bidding on the Project. In this manner, the City has denied
plaintiffs the process to which they are due, and an 1injunction
should 1issue.

E. THE IBEW SIGNATORY REQUIREMENT 1S NOT AUTHORIZED BY
THE CITY OF SEWARD CODE.

The City of Seward has provided for the procurement from

third parties of goods and services required by the City. The
procurement code 1is found in Title 6, "Purchasing, Contracts, and
Professional Services." The purpose of Title 6 is set forth in &

6.01.010.r In general, the Code requires the use of competitive

9 City of Seward Code &6.01.010 provides:

6.01.010 Purpose. The purpose of this title is to:

A. maximize the purchasing value of public funds in
the procurement of goods and services for the city;

B. provide an efficient system for the purchase of
goods and services without creating unreasonable
administrative burdens and restrictions;

C. provide flexibility in the methods of purchasing
goods and services in order to meet the goals and
objectives of the city as determined by the city council;

D. provide for the fair and equitable treatment of all

Memorandum in Support of Motion for Summary Judgment
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bidding to obtain goods and services valued in excess of $10,000.

Code &6.10.110.

The Code mandates the award of any contract to a
"responsible bidder/proposer.™ Code & 6.10.135 allows a city
manager to recommend to the city council rejection of a bid on the
basis of select criteria.1l0 None of these criteria include the

absence of a collective bargaining agreement of any kind, let alone

persons involved in the provision of goods and services to
the city; and

E. prevent collusion and anti-competitive practices by
the providers of goods and services.

10 This section provides:

6.10.135 Award only to responsible bidder proposer.
A contract awarded under this chapter shall be made only to
a responsible bidder/proposer. The city manager may report
to the city council and recommend rejection of a bid or a
proposal on the basis of the following criteria:

1. the skill and experience demonstrated by the
bidder/proposer in performing contracts of a similar
nature;

2. the bidder"s/proposer/s record for honesty and
integrity;

3. the bidder"s/proposer®s capacity to perform 1in
terms of facilities, personnel and financing;

4. the previous and existing compliance by the
bidder/proposer with laws and ordinances relating to the
contract;

5. the number and scope of conditions attached to the
bid/proposal;

6. the bidder"s/proposer®s part performance under city
contracts. If the bidder/proposer has failed in any
material way to perform its obligations under any contract
with the city, the bidder/proposer may be deemed a non-
responsible bidder/proposer.
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an agreement with a particular union.

In addition, the Code specifically states that contracts
"shall be let by the city council to the lowest qualified responsive
and responsible bidder ....... " Code 86.10.230.11 Nothing 1in this
section authorizes the City Council to set any qualifications for
bidders other than those which relate to the ability of the bidder
to fully perform the contract in a timely manner.

The imposition of the |IBEW signatory requirement 1is
therefore unauthorized by the Code, and in violation of it. The
court should enjoin enforcement of the requirement.

CONCLUSION

The City of Seward requires the construction of a high
voltage electrical transmission 1line to insure good quality and
reliable service to its electric customers. The State of Alaska and
the City have each appropriated public funds to permit the
construction of this line. The public interest is clearly found in
the expeditious and expert construction of this Project at the

lowest cost consistent with the bid"s specifications.

11 This section of the Code 1incorporates a Jlocal bidder
preference most likely unconstitutional as violative of the equal
protection provisions of the Alaska and United States
Constitutions. See, e.g.. State v. Enserch Constr., Inc.. 787 P.2d
624 (Alaska 1989) (state law directing employment of local
residents in economically depressed zones held unconstitutional).
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Unfortunately, the City and the |IBEW, whether through
coercion or cooperation, have elected to impose a requirement wholly
unrelated to the goal: Any prospective bidder, whether ultimately
successful or unsuccessful, must negotiate and contract with the
IBEW in order to line up at the starting gate.

This requirement violates the NLRA, because it constitutes
municipal government intervention 1in the labor market 1in an area
which Congress has seen fit to leave to market forces. The
requirement violates ERISA, because it impermissibly relates to
employee benefit plans regulated by ERISA. The requirement violates
equal protection and due process rights, because it unfairly, and
without any factual basis, discriminates against merit shop
companies. The requirement violates federal antitrust laws. The
requirement is without authority in the City of Seward procurement
code.

These constitutional provisions and laws seek to preserve
this goal: That governments such as the City of Seward be prohibited
from injecting themselves into commerce and labor matters preserved
to the free market by Congress. The City has no legitimate interest
in forbidding non-union contractors or contractors with agreements
with non-IBEW wunions from bidding on the Project, and the law

rightly enjoins such a proscription.
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