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c
FISCAL NOTE

STATE OF ALASKA
1091 LEGISIAT1VE SESSION

{ BILL NO. CSSB 95 C <■ ^  )

Revision Dato:

Title: An Act authorizing the negotiation ol project labor agreements.

Sponsor: Rodoy 

Requestor:___

Department Affected: Administration

BRU: Genera! Government

Component: Labor Relations

COMPONENT SERIAL NO. Q \ n \ ^ r \ S '
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES 185.0 194.3 204.0 214.2 226.3 237.6

TRAVEL 15.0 15.8 16.6 17.4 <0.3 19.2

CONTRACTUAL 18.0 18.9 19.8 20.8 21.8 22.8

SUPPLIES 3.0 3.2 3.4 3.6 3.8 4.0

EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES 0 0 0 0 0 0

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0

TOTAL OPERATING 221.0 232.2 243.8 256.0 270.2 283.6

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 221.0 232.2 243.8 256.0 270.2 283.6

FEDERAL FUNDS 0 0 0 0 0 0

OTHER 0 0 0 0 0 0

TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME 3.0 3.0 3.0 3.0 3.0 3.0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact: None 

ANALYSIS: (Attach a separate page if necessary.)

This bill, as amended, would authorize the State to negotiate directly with unions regarding the wages, hours and terms and conditions of 
employment which private contractors would provide to employees engaged in public works construction and maintenance, and to administer 
those contract projects. Since line agencies are not staffed to negotiate labor agreements on behalf of the State, this collective bargaining 
negotiation and administration responsibility will be delegated to the Division of Labor Relations._____________________________

Prepared by: Bruce Cummings 
Division: Labor Relations t i - -C 4 jc t

Phone: 465-4403 
Date: y / j f i / j f

Approved by Commissioner: Millet! Keller I j  \ /mJJ  V r 111 ' i l l  n
Agency: Administration //<l / [  \

i Ml v ~  Date: /

Distnbution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90
8/3 LEG.C'390209 KP/I

Page 1 ol 2
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FISCAL NOT
STATE OF ALASKA 

1091 LEGISLATIVE SESSION
BILL NO. CSSB 95

Revision Dale:

Title: An Act aui.ioriziru/the negotiation of

Department Affected: Administration

DRU: General Government

project labor agreements. Component: Labor Relations

Sponsor: Rcdev 

Requestor:____ COMPONENT SERIAL NO. 0 n s

cr

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES 685.3 719.6 755.6 793.3 833.0 874.7

TRAVEL 39.5 41.5 43.6 45.7 48.0 5C.4

CONTRACTUAL 49.2 51.7 54.2 57.0 59.8 62.8 ;

SUPPLIES 6.2 6.5 6.8 7.2 7.5 7.9

EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES 0 0 0 0 0 0

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0 I
TOTAL OPERATING 780.2 819.3 860.2 903.2 948.3 995.8

CAPITAL 0 0 0 0 0 0

REVENUE 0 | 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 780.2 819.3 860.2 903.2 948.3 995.8

FEDERAL FUNDS 0 0 0 0 0 0

OTHER 0 0 0 0 0 0

TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME 10.0 10.0 10.0 10.0 10.0 10.0 1i
PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact: None.

ANALYSIS: (Attach a separate page if necessary.) 

See attached.

Prepared by: Bruce Cummings *7irr?vPv /
Division: Lacor Relations V __________________■

Approved by Commissioner: Miliett Keller 
Agency: Administration

Phone: 965-̂ 403
Date: ■ ^ A m  A

Distribution (by preparer): Legislative Finance. Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/ 90
= o~ar:63 x?t

Page 1 of 2
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S T A T E  O E  ALASKA BILL NO. _CSSB 95
199.1 LEGISLATIVE SESSION

ANALYSIS: (continued)

This bill would authorize the State to negotiate directly with unions regarding the wages, hours and terms and conditions of emp oyment which 
private contractors would provide to employees engaged in public works construction and maintenance, and to administer those contract projects. 
Since line agencies are not staffed to negotiate labor agreements on behalf of the State, this collective bargaining negotiation and administration 
responsibility will be delegated to the Division of Labor Relations.

It is impossible to predict from the bill itself just how many such project labor agreements the State may negotiate and administer, or v nether such 
efforts would increase or decrease total project costs. The bill is promoted as an Alaskan hire bill; therefore, we assume that it will be utilized for 
that effort and that it will be otherwise cost-neutral in total project cost. There are over 275 projects listed in the proposed FY 92 budget; that 
number is likely to grow before passage. Many of these projects are neither construction nor maintenance projects, but the vast majority of them 
are. We presently negotiate and administer only 10-11 collective bargaining agreements. We conservative./ estimate that our FY 92 workload 
would at least double if this bill becomes law. Inllation is assumed at live percent (5%) per annum in succeeding fiscal years.



FISCAL N O T E

• STATE O F  A L A S K A
1991 LEGISLATIVE SESSION

BILL N O  : SB 95

Revision Date: 
Title: "An Act relating to agreements
between a labor organization...’1

Department Affected: Labor 
BRU: Commissioner's Office

Sponsor: Senator Rodey__________
Requestor: Senate Labor & Commerce

Component: ________________
Alaska Labor Relations Agency 

COMPONENT SERIAL NO. 1200

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIFMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0 0.0 O.C 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: None

Prepared by: Jan Hart DeYoung 
Division: Alaska Labor Relations Agency

Approved by Commissioner: Nancy Bear U s e r a ^ ^ ^ ^ ^  
Agency: Department of Labor_________________ _

Phone: 
Date :

Date:

264-2557
2/19/91

2/19/91

Distrioution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 1C. 90
FISCAL NOTE 0

n e iva r tm e n t o f  LABOR

__ Page 1 of 1



„  S T A T E  O F  A L A S K A

“1991 L E G I S L A T I V E  S E S S I O N BILL NO. SB 95

Revision Date: 
Title:

19-Fcb-91
An Act relating to agreement

between a labor organization & public employer
Sponsor:
Requestor:

Senator Rodey

Department Affected: Nature 1 Resources
BRU: Ivfanagement and Aw ristration
Components: Administrative Services

Senate Labor and Commerce COMPONENT SERIAL NO. 424

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of Current year impact:

ANALYSIS: (Attach a separate page if necessary)

'•■rr- —V-

Prepared by: Sharon Barton Phone: 465-2406
Division: Management and Administration Date* 19-Feb-91

Approved by Commissioner: Harold Heinze Date: 19-Feb-91
Agency: Department of Natural Resources \A '

Distribution (by preparer) : Legislative Finance, legislative Sponsor, Requestor, OMB,
& Impacted Agency(ies).

REV 10/90 page 1 of 1
It:esa re?

-  F I S C A L  rOTE 0

Department of \'at. Reso-.-̂ '-ac
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F E B  2Q '9 1  0 3 :0 1  DOTSPF COMM. OFFICE JUNEAU P. 3 / 3

STATE OF ALASKA
1991 LEG ISLA TIV E SESSION

BILL NUMBER: SB 95

F I S C A L  N O T E

Revision Date: 2/1/01 Department Affected:
Title:"An Act relating to agreements between organization arid a public employer"
Sponsor: Senator Rodoy 
Requestor; Component Serial Number:

DOT&PF 
BRU: Statewide
Component:
547

Engineer, & 
Oper. Stnds.

O P E R A T I N G F Y 9 2 F Y 9 3 F Y 9 4 F Y 9 5 F Y 9 6 F Y 9 7

PERSONAL SERVICES 0 0 C 0 0 0

TRAVEL 0 0 0 0 0 0

CONTRACTUAL 0 0 0 0 0 0

SUPPLIES 0 0 0 0 0 0

EQUIPMENT 0 0 0 0 0 0

L A N D  &  STRUCTURES 0 0 0 0 0 0

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0

T O T A L  O P E R A T I N G : 0 0 0 0 0 0

CAPITAL

REVENUE

G E N E R A L  FUNDS 0 0 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 0

OTHER 0 0 0 0 0 0

T O T A L  F U N D I N G : 0 0 0 0 0 0

P O S I T I O N S

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

T E M P O R A R Y 0 0 0 0 0 0

Estimate of current year impact: 0

ANALYSIS: (Attach a separate page if necessary)There should not be any major impact on the department unless we were required to do the 
negotiations and set up the Labor Agreements. There would be some administrative costs 
associated with that process, but such costs are nominal.

Prepared by: Jeffery C. Ottesen, Director,

Division: Engineering and Operations g'tandards
Approved by Commissioner:     .Frank G, nWpin
Agency: Department of Transportation and Public Facilities

Phone:
Date:

Phone:

Date:

465-2951 
Feb. 19,1991 
465-3900 
Feb. 19, 1991

Distribution Bv Preparer: Legislative Finance, Legislative Sponsor, Requestor, OMB. Impacted Agency(ies).
REV 2 /7 /9 1  Page 1 Of 1



A la s k a  S ta te  L e g is la tu re

Sonalor Drue Poarce, Chair
Senator Virginia Collins, Vice Chair 
Senator Dick Eliason 
Senator Rick Halford 
Senator Jay Korttula

SENATE LABOR AND COMMERCE 
COMMITTEE

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 99811 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018

T O :  N a n c y  Q u i n t o
S e n a t e  S e c r e t a r y

F R O M : R o d  R .  M o u r a n t  L e g i s l a t i v e  A i d e
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t

D A T E :  A p r i l  9 ,  1 9 9 1

R E :  C S S B  9 5 ( L & C )

P e r  o u r  c o n v e r s a t i o n  t o d a y ,  I  am  f o r m a l l y  n o t i f y i n g  y o u  t h a t  I  
h a v e  r e q u e s t e d  a  f i s c a l  n o t e  o n  t h e  s u b j e c t  b i l l .  T h e  b i l l  w a s  
m o v e d  f r o m  c o m m i t t e e  o n  A p r i l  3 r d .  I  r e q u e s t e d  a  f i s c a l  n o t e  
f r o m  t h e  a g e n c y  o n  A p r i l  4 t h ,  A p r i l  5 t h  a n d  A p r i l  9 t h .  I  
c o n t a c t e d  t h e  G o v e r n o r ' s  O f f i c e  o n  t h e  m a t t e r  o n  A p r i l  8 t h  a n d  
a g a i n  t o d a y .  I  h a d  p r e v i o u s l y  s p o k e n  w i t h  y o u  o n  A p r i l  5 t h  a n d  
u n d e r s t o o d  t h a t  a  n e w  f i s c a l  n o t e  w a s  r e q u i r e d  p r i o r  t o  a d v a n c i n g  
a  b i l l .

F r o m  c o n v e r s a t i o n  t o d a y ,  I  u n d e r s t a n d  t h a t  y o u  c a n  a d v a n c e  t h e  
b i l l  t o  i t s  n e x t  c o m m i t t e e  o f  r e f e r r a l  w i t h  a  n o t a t i o n  t h a t  a  n e w  
f i s c a l  n o t e  i s  f o r t h  c o m i n g .  P l e a s e  c a u s e  t h i s  t o  h a p p e n .

T h a n k  y o u .

c c :  S e n a t o r  P e a r c e
S e n a t o r  R o d e y



Patrick M. Rodey g l a t f f e a  i§ > ta tc  l e g i s l a t u r e 3111 C. St., Suite 510
Anchorage, Alaska 99503

1907)561-7618
Senator

During Session: 
P.O. Box V 

Juneau, Alaska 99811 
(907)465-3793

April 9, 1991 S e n a t e

To:

From: Senator Pat Rodey, Vice-
Senate Judiciary Commit'

Senator Rick Halford, Che 
Senate Judiciary Commit

W
Subject: SB-95, Project Labor Agreements, and fiscal notes
I have enclosed three Fiscal Notes and one departmental position paper 
relative to SB-95 as introduced and subsequently reworked during the 
committee hearings by the Senate Labor and Commerce Committee before 
the measure was moved from Labor and Commerce on Wed, April 3, 1991.
I understand there is some confusion over the fiscal notes and the
requirement under AS 24.08.035, requiring a fiscal note be attached to the 
bill " c o n t a i n i n g  a n  e s t i m a t e  o f  t h e  a m o u n t  o f  t h e  a p p r o p r i a t i o n  i n c r e a s e  o r  

d e c r e a s e  w h i c h  w o u l d  r e s u l t  f r o m  e n a c t m e n t  o f  t h e  b i l l  . . . "  (copy 
attached) before moving a bill from the committee of first referral.
In this case SB-95, has fiscal notes of zero from three different
departments and a Department of Administration position paper (3/13/91) 
addressing CSSB-95, as first proposed by the Labor & Commerce
Committee.
The Department of Administration is apparently experiencing great 
difficulties in figuring a fiscal note. While other department's, (DOT&PF, 
Labor, and DNR) often involved in major construction projects, have 
submitted Fiscal Notes indicating they do not expect the "optional 
provisions" of SB-95 to have a fiscal impact on their respective
departments, DOA apparently feels otherwise. However, DOA has been 
asked for a fiscal note since the bill was introduced, February 1, 1991. In 
addition, a committee hearing was first announce] on February 14, 1991, 
and the hearing convened on February 20th, in compliance with the five 
day rule.



Rodey to Halford, April 9, re: SB-95 (page 2)

Departments are required to deliver fiscal notes to the committee 
requesting the note within five days. Requests for fiscal notes are nearly 
automatic when the five-day committee announcement is made. The Labor 
& Commerce Committee heard SB-95 for a second time, March 13th, s t i l l  
w i th o u t  rece iv ing  a f isca l  no te  f rom  DOA. On April 3, 1991, the 
Senate Labor and Commerce Committee took action moving CSSB-95 (L&C) 
from committee with individual member recommendations, again s t i l l  
w i th o u t  rece iv ing  a f isca l  note  f rom  DOA. The original three fiscal 
notes from DOT&PF, Labor, and DNR were not altered by the changes made 
in the Labor & Commerce CS.
It should be noted that diligent staff efforts by Mr. Mourant of the Senate 
Labor & Commerce Committee to secure a Fiscal Note from DOA following 
committee action were attempted on April 4th, 5th, and again, April 9th. 
Sti l l  no response .

Why it has taken DOA so long to produce a Fiscal Note for SB-95, is 
unclear. This department has been engaged in negotiations with labor 
unions, trade organizations, and employee bargaining units since 
statehood! Surely they are familiar with the process. The adoption of SB- 
95, which would permit the option of project labor agreements in advance 
of going to bid on sizeable public construction projects should not prove 
difficult to those management personnel already well-experienced in 
labor negotiations.
Advancing SB-95 to the next committee of referral, complete with three 
fiscal notes, and a Department Position paper from DOA, would seem to be 
in the best interest of expediting legislation and certainly in line with the 
adminis;ration's goal of concluding legislative business before the 121 
dav session limit. A goal I heartily support.
Thanks for the opportunity to shed some light on this subject and for 
scheduling SB-95 this Thursday, April 11, before the Judiciary Committee.

cc: Senator Pearce, members Senate Judiciary Committee



A la s k a  S ta te  Leg is la tu re

Senator Drue Pearco, Chair 
Senator Virginia Collins, Vico Chair 
Senator Dick Eliason 
Senator Rick Halford 
Senator Jay Kerttula

SENATE LABOR AND COMMERCE 
COMMITTEE

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 99811 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018

T O :  T e r r y  C r a m e r ,  L e g i s l a t i v e  L e g a l  C o u n ^ l
D i v i s i o n  o f  L e g a l  S e r v i c e s

F R O M : R e d  M o u r a n t ,  C o m m i t t e e  A i d e  / C
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e

D A T E :  M a r c h  2 7 ,  1 9 9 1

R E :  S e n a t e  B i l l  9 5

W o r k i n g  f r o m  t h e  b i l l  d r a f t  n u m b e r  7 - L S 0 3 1 9 \ J  d a t e d  3 / 2 1 / 9 1 ,  
p l e a s e  r e d r a f t  w i t h  t h e  f o l l o w i n g  c h a n g e s :

1 )  A d d  a  n e w  s e c t i o n  t h a t  l i m i t s  t h e  a p p l i c a t i o n  o f  P r o j e c t  
L a b o r  A g r e e m e n t s  t o  p r o j e c t s  t h a t  a r e  e n t i r e l y  f u n d e d  b y  s t a t e  o r  
l o c a l  f u n d s .  T h i s  i s  i n t e n d e d  t o  p r e c l u d e  p r o j e c t s  t h a t  a r e  
e i t h e r  p a r t i a l l y  o r  e n t i r e l y  f u n d e d  b y  f e d e r a l  f u n d s  f r o m  b e i n g  
i n c l u d e d  i n  P L A ' s .

2 )  A d d  a  n e w  s e c t i o n  t h a t  l i m i t s  t h e  a p p l i c a t i o n  o f  P r o j e c t  
L a b o r  A g r e e m e n t s  t o  p r o j e c t s  w h o s e  s t a t e  a n d  l o c a l  f u n d i n g  t o t a l s  
i n  e x c e s s  o f  s e v e n  m i l l i o n  d o l l a r s  ( $ 7 , 0 0 0 , 0 0 0 ) .

T e r r y ,  i t  i s  o u r  i n t e n t i o n  t o  h e a r '  t h i s  n e w  l e g i s l a t i o n  o n  
W e d n e s d a y ,  A p r i l  3 .

T h a n k  y o u .



Patrick M. Rodey H i a s u a  g > t a t e  i i e g t s i a t u r e  3111 C. Sr., Suif 510
Scmitor Anclior.ijjc, Alaska 99503

(907) 561-7618

During S e s s i o n :  
P.O. Box V 

Juncitn, Alaslui 99811 
(907)-165-3793

March 14, 1991

M E M O R A N D U M
To: Senator Drue Pearce, Chair ^

Senate Labor & Commerce Committee 
and Senators:

Collins, Eliason, Halford, and Kerttula 
Members, Senate Labor & Commerce Committee

From: Senator Pat Rode J
Subject: SB-95. Project Labor Agreements
I am forwarding copies of letters from Alaska contractors who support 
passage rf SB-95.
You will note they share the same enthusiasm for Project Labor
Agreements because of several positive factors, including:

✓ potential project cost savings
✓ Alaska residency preference in hiring
✓ reliable and skilled source of workers
✓ success with prior project labor agreements
✓ use PLAs successfully like private sector

As we work to structure a sound, workable bill that will expand options 
for public agencies to consider when preparing public works projects
remember that Alaska's working men and woman and many Alaskan
contractors have successfully utilized project labor agreements.
It makes sense that public agencies should at least have the option to 
successfully employ a project labor agreement on a large scale project.

i iU a S & a  £ s > ta te  l e g i s l a t u r e

S e n a t e



m  i  i99t

I f  y o u  h a v e  any m o d i f i c a t i o n s ,  p l e a s e  c o n t a c t  t h e  a s s ig n e d  s t a f f  im m e d ia t e ly .
LEGISLATIVE RESEARCH AGENCY 

RESEA RCH  R EQ U EST  FORM

LEGISLATOR'S COPY
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February 20, 1991 S e n a t e

M e m o r a n d u m
To: Senator Drue Pearce, Chair 

Members, Senate Labor & Commerce
From: Senator Pat Rode
Subj: SB-95, relating to agreements between a labor organization

and a public employer - Project Labor Agreements (PLA).
The purpose of this legislation is to afford state agencies the same 
opportunity the private sector now enjoys to enter into project labor 
agreements.
While current law is silent with regard to state agency authority to enter 
into project labor agreements (PLAs) state agencies have successfully utilized these agreements in the past.
On the Bradley Lake hydro project, for example, an agreement was entered 
into between Enserch Corporation (primary contractors) and organized 
labor, which helped bring the project toward completion some $40 million 
under budget.
In another instance a direct project labor agreement was entered into 
between a labor union and the Alaska State Housing Authority for an 
asbestos abatement project.
Why should a state agency enter into a project labor agreement? The 
simple answer is for the same reason the private sector utilizes them - 
"cost savings."
As in the Trans-Alaska Pipeline project, Bradley Lake, and many North 
Slope Construction projects of significant magnitude, there can be cost 
savings realized by negotiating wages, working conditions, benefits, and 
other matters prior to the job going out to bid. These and other cost 
savings can be bid out and reflected in the cost of the project.
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In addition to obvious potential cost savings any successful major project 
must be constructed following a stringent time-line. This time-line 
requires a "construction cadence" be followed in an uninterrupted manner. 
Any significant project needing a sizeable labor force must be able to 
count on a reliable, skilled work force to meet the construction cadence 
demands. The bottom line being - disruptions in labor supply can and will 
cost millions in lost manhours.
Underscoring the potential for cost savings and stable construction 
cadence, project labor agreements can bring about "Alaska local hire," 
specifically provided for in federal labor law and supported by the U.S. 
Supreme Court. Local hire provisions found in all labor unions within 
Alaska allow local Alaska residents to be given preference for 
employment on Alaska projects. If this law had been in effect projects 
such as "Red Dog Mine" could have entered into PLAs which might have 
resulted in local village residents from the area having the first 
opportunity for employment on the project.
It is also important to note while project labor agreements are between 
state agencies or local governments and labor unions they do not preclude 
non-union residents from going to work on these projects. Equally 
important, anyone can and must be given access to employment on a PLA 
project through the union's hiring hall, whether a union or non-union 
applicant. An Alaskan can, if they desire, go through a union hall under a 
PLA but not be required to join the union as a member. Under federal law 
exclusive union membership is specifically prohibited. Union and non­
union applicants for employment on state negotiated PLA are to be given 
equal consideration. If a non-union Alaskan walks through the hiring hall 
door first, he or she will be given priority for dispatch.
Passage of SB-95, will provide state agencies the opportunity to utilize 
project labor agreements that could well result in cost savings, success 
in meeting or exceeding construction deadlines, and help ensure that 
Alaskans are hired for Alaskan public works projects.

Rodey, SB-95, Statement of Purpose
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February 14, 1991

M E M O R A N D U M
#To: Sena to r  Drue Pearce

Chair, Labor and Commex&e-Qommittee
From: Senato r  Pat Rodey

Subj: Scheduling request for SB-95, An Act relating to agreements
between a labor organization and a public employer.

I respectfully request SB-95, relating to project labor agreements, be 
considered for scheduling at the earliest possible date before the Senate 
Labor and Commerce Committee.
I have attached a detailed sectional analysis and line-by-line explanation 
of the legislation and its intent. Passage of SB-95 has the potential to 
help reduce the cost of public construction and maintenance projects (as 
it did in the Bradley Lake project) and it is likely to be a tool in our 
efforts to ensure Alaskans are employed on Alaskan public works projects.
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D r a f t  v e r s i o n  7 - L S 0 3 1 9 / D , 2/23/91

A n  A c t  P e r m i t t i n g  T h e  s t a t e  o r  P o l i t i c a l  S u b d i v i s i o n s  

O f  T h e  S t a t e  T o  E n t e r  I n t o  P r o j e c t  T a a b o r  A g r e e m e n t s

1 - 3  

4  — 8

9 - 1 3

****

T h i s  s e c t i o n  s i m p l y  c l a r i f i e s  h o w  a n d  b y  w h i c h  

a g e n c y ,  a d m i n i s t r a t i v e  r e g u l a t i o n s  p e r t a i n i n g  

t o  p r o j e c t  l a b o r  a g r e e m e n t s  w i l l  b e  

p r o m u l g a t e d .

T h i s  s e c t i o n  d e s c r i b e s  t h e  p u r p o s e  o f  t h e  B i l l  

a s  b e i n g  t w o f o l d :  ( a )  t o  s t r u c t u r e  j o b  s i t e

l a b o r  r e l a t i o n s  o n  p u b l i c  c o n s t r u c t i o n  x > ro -  

j e c t s  i n  t h e  i n t e r e s t  o f  i n d u s t r i a l  h a r m o n y ?  

a n d  ( b )  t o  c r e a t e  a  p u b l i c  c o n t r a c t i n g  o p t i o n  

f o r  t h e  S t a t e  a n d  p o l i t i c a l  s u b d i v i s i o n s  t h a t  

d o e s  n o t  n o w  e x i s t .  T h e  B i l l  w i l l  a l l o w  t h e  

S t a t e  a n d  p o l i t i c a l  s u b d i v i s i o n s  t o  n e g o t i a t e
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c o s t - s a v i n g s  t h r o u g h  t h e  v e h i c l e  o f  a  p r o j e c t  

l a b o r  a g r e e m e n t ,  a n d  t h u s  t o  m a k e  m o r e  o p t i m a l  

u s e  o f  p u b l i c  c o n s t r u c t i o n  r e s o u r c e s .

L I N I L N Q ^ - P E G B .  i  ( e o n ' t )

1 4 A  P L A  i s  a  t y p e  o f  c o l l e c t i v e  b a r g a i n i n g  

a g r e e m e n t .  O n l y  i n  t h e  c o n s t r u c t i o n  i n d u s t r y ,  

h o w e v e r ,

L I N E  N O . . P A G E  2

1 - 4

10

m a y  a  U n i o n  a n d  a n  e m p l o y e r  o r  g o v e r n m e n t a l  

e n t i t y  e n t e r  i n t o  a  c o l l e c t i v e  b a r g a i n i n g  

a g r e e m e n t ,  r e g a r d l e s s  o f  w h e t h e r  t h e  U n i o n  h a s  

a c h i e v e d  f o r m a l  m a j o r i t y  s t a t u s .  T h i s  s e c t i o n  

c l a r i f i e s  t h i s  f a c t  a n d  s p e c i f i c a l l y  a p p l i e s  

t h i s  s p e c i a l  " p r i v a t e  c o n s t r u c t i o n  i n d u s t r y "  

r u l e  t o  t h e  k i n d  o f  p u b l i c  s e c t o r  P L A ’ s  c o n ­

t e m p l a t e d  b y  t h i s  l e g i s l a t i o n .

T h i s  s e c t i o n  s p e c i f i e s  w h a t  k i n d s  o f  p r o v i ­

s i o n s  m a y  b e  i n c l u d e d  i n  a  P L A ,  b e y o n d  s u c h  

t r a d i t i o n a l  s u b j e c t s  a s  w a g e s  a n d  b e n e f i t s ,  

e t c .  i t  s p e c i f i c a l l y  a u t h o r i z e s  t h e  S t a t e  o r  

p o l i t i c a l  s u b d i v i s i o n  t o  r e q u i r e  o f  p r o s p e c ­

t i v e  a n d  s u c c e s s f u l  b i d d e r s  t h a t  t h e y  n o t i f y
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c e r t a i n  " c o n s t r u c t i o n  i n d u s t r y "  l a b o r  o r g a n i ­

z a t i o n s  o f  j o b  o p p o r t u n i t i e s  o n  p u b l i c l y  

f u n d e d  c o n s t r u c t i o n  p r o j e c t s  a n d  t h a t  t h e y  

a c c e p t  a p p l i c a n t s  r e f e r r e d  b y  s u c h  l a b o r  

o r g a n i z a t i o n s .  T h i s  i d e a  i s  t a k e n  d i r e c t l y  

f r o m  § 8 ( f )  o f  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  

A c t  ( N L R A ) .

L I N E  N O . .  P A G E  2 f o o n » t l

1 2  -  1 6  T h e s e  p r o v i s i o n s  e n a b l e  t h e  S t a t e  o r  p o l i t i c a l

s u b d i v i s i o n  t o  i n c l u d e  l a n g u a g e  i n  a  P L A  

e s t a b l i s h i n g  p r i o r i t i e s  i n  o p p o r t u n i t i e s  f o r  

e m p l o y m e n t  r e f e r r a l  b a s e d  u p o n  t r a i n i n g ,  

e x p e r i e n c e  o r  l e n g t h  o f  s e r v i c e  w i t h  t h e  

c o n t r a c t o r ,  i . e . , s e n i o r i t y ;  t h e  i n d u s t r y ,  o r  

i n  t h e  p a r t i c u l a r  g e o g r a p h i c a l  a r e a .  T h e s e  

r e f e r r a l  p r i o r i t i e s  a r e  a  t r a d i t i o n a l  p a r t  o f  

a  U n i o n ' s  o p e r a t i o n  o f  i t s  h i r i n g  h a l l  o r  j o b  

r e f e r r a l  s y s t e m .  T h e y  a r e  a l s o  e x p r e s s l y  

a u t h o r i z e d  b y  § 8 ( f )  o f  t h e  N L R A  a n d  h a v e  b e e n  

a p p r o v e d  b y  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  B o a r d  

(N L R B )  a n d  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t .

1 7 - 2 1  T h e  l a n g u a g e  o f  t h i s  s e c t i o n  c o m e s  d i r e c t l y

f r o m  t h e  c o n s t r u c t i o n  i n d u s t r y  e x c e p t i o n  t o

S ENATE B I L L  95
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t h e  r u l e  a g a i n s t  " h o t  c a r g o "  a g r e e m e n t s  c o n ­

t a i n e d  i n  § 8 ( e )  o f  t h e  N L R A .  I t  a l l o w s  t h e  

S t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  t o  r e q u i r e  

w o u l d  b e  b i d d e r s  t o  c o m p l y  w i t h  t h e  r e q u i r e ­

m e n t  t h a t  t h e y  s u b c o n t r a c t  o r  d o  b u s i n e s s  o n l y  

w i t h  p a r t i e s  w h o  a g r e e  t o  h o n o r  t h e  t e r m s  o f  

t h e  P L A .

L I N E  N O . .  P A G E  2 ( c o n ' t )

2 2  -  2 4  T h i s  s e c t i o n  i n s u r e s  t h a t  t h e  s t a t e  o r  p o l i t i ­

c a l  s u b d i v i s i o n  r e t a i n s  a  s u f f i c i e n t  i n t e r e s t  

i n  a n d  c o n t r o l  o v e r  j o b  s i t e  l a b o r  r e l a t i o n s  

t o  q u a l i f y  f o r  t h e  v a r i o u s  c o n s t r u c t i o n  i n d u s ­

t r y  e x e m p t i o n s  p r o v i d e d  f o r  i n  t h i s  l e g i s l a ­

t i o n .

2 5  -  2 8  T h i s  s e c t i o n  p r o v i d e s  t h a t  t h e  s t a n d a r d  g o o d

f a i t h  r u l e s  g o v e r n i n g  t h e  c o l l e c t i v e  

b a r g a i n i n g  p r o c e s s  s e t  f o r t h  u n d e r  t h e  P u b l i c  

E m p l o y m e n t  R e l a t i o n s  A c t  s h a l l  a p p l y  t o  P L A ' s .

L I N E  N O . ,  P A G E  3 

2 9 ,  p . 2

7 ,  p » 3  H e r e  t h e  B i l l  p r o v i d e s  t h a t  s u c c e s s f u l l y

n e g o t i a t e d  P L A ' s  s h a l l  b e  r e d u c e d  t o  w r i t i n g  

w i t h  a  m a x im u m  t e r m  o f  t h r e e  y e a r s ' s  o r  f o r

SE NATE B I L L  95
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t h e  l e n g t h  o f  t h e  p r o j e c t ,  w h i c h  e v e r  i s  l o n ­

g e r .  D i s p u t e s  u n d e r  t h e  a g r e e m e n t  s h a l l  b e  

r e s o l v e d  t h r o u g h  a r b i t r a t i o n  o r  b y  p e t i t i o n  t o  

t h e  A l a s k a  l a b o r  R e l a t i o n ' s  A g e n c y  w h i c h  i s  

e m p o w e r e d  t o  a d o p t  a p p r o p r i a t e  a d m i n i s t r a t i v e  

r e g u l a t i o n s .

8 - 1 0  T h i s  s e c t i o n  c l a r i f i e s  t h a t  e m p l o y e e s  o f

c o n t r a c t o r s  a n d  s u b c o n t r a c t o r s  o n  p u b l i c  

c o n s t r u c t i o n  p r o j e c t s  w o r k i n g  u n d e r  a  P L A  w i l l  

n o t  b e  p u b l i c  e m p l o y e e s .

L I N E  N O . .  P A G E  3 ( c o n ' t l

1 1  -  1 2  T h i s  s e c t i o n  p r o v i d e s  t h a t  t h e  r i g h t  t o  p a r ­

t i c i p a t e  i n  a n  e l e c t i o n  a d d r e s s i n g  t h e  q u e s ­

t i o n  o f  U n i o n  r e p r e s e n t a t i o n  i s  n o t  b a r r e d  b y  

t h i s  l e g i s l a t i o n .

1 3  -  1 4  T h i s  s e c t i o n  e x e m p t s  t h e  n e g o t i a t i o n  o f  a  P L A

f r o m  t h e  p r o v i s i o n s  o f  t h e  p r o c u r e m e n t  c o d e .

O n c e  t h e  P L A  i s  n e g o t i a t e d ,  h o w e v e r ,  c o m p e t i ­

t i v e  b i d d i n g  w o u l d  a p p l y  t o  a l l  o t h e r  a s p e c t s

o f  t h e  p r o j e c t .  T h e  P L A  w o u l d  h a v e  m e r e l y  

e s t a b l i s h e d  s o m e  o f  t h e  p r e - c o n d i t i o n s  f o r  

s u b m i t t i n g  a  s u c c e s s f u l  b i d .  M o r e o v e r ,  c o l ­

l e c t i v e  b a r g a i n i n g  a g r e e m e n t s  a r e  a l r e a d y

8E N AT E B I L L  95
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e x e m p t  f r o m  t h e  p r o c u r e m e n t  c o d e  s i n c e  t h e y  

a r e  c o n t r a c t s  f o r  11 s e r v i c e s ,r . T h i s  s e c t i o n /  

h o w e v e r ,  w o u l d  r e m o v e  a n y  d o u b t .

1 5  -  1 6  T h i s  s e c t i o n  e x e m p t s  P L A ' s  f r o m  t h e  S t a t e ' s

a n t i - t r u s t  p r o h i b i t i o n s .  S t a t e  l a w  a l r e a d y  

e x e m p t s  t h o s e  a r r a n g e m e n t s  —  s u c h  a s  t h e  

n e g o t i a t i o n  o f  a  P L A ,  t h a t  w o u l d  b e  e x e m p t  

u n d e r  F e d e r a l  l a w .  S t a t e  a c t i o n  i t s e l f  i s  

a l s o  g e n e r a l l y  e x e m p t  f r o m  a n t i - t r u s t  s c r u t i ­

n y .  N o n e t h e l e s s ,  t h i s  s e c t i o n  w o u l d  r e m o v e  

a n y  d o u b t .

i m p . ,  s a g e  3 ( c o n » t )

1 7 - 2 1  T h e s e  s e c t i o n s  a d d  a p p r o p r i a t e  l a n g u a g e  t o  t h e

p r o c u r e m e n t  c o d e  a n d  t h e  S t a t e 1s  a n t i - t r u s t  

s t a t u t e s  t o  r e f l e c t  t h e  e x e m p t i o n s  p r o v i d e d  

f o r  a b o v e .

S EN AT E B I L L  95
L I N E - B Y - L I N E  A N A L Y S I S Pago 6



i

8 B  9 5
t J ' i ' ^

A n  A c t  R e l a t i n g  T o  A g r e e m e n t s  B e t w e e n  
A  L a b o r  O r g a n i z a t i o n  A n d  A  P u b l i c  E m p l o y e r

(1) * * * * *

(2) * * * * *

( 3 )  T ttfe  r e f e r e n c e  m a d e  a t  l i n e  3 i s  t o  t h e  A l a s k a

P u b l i c  E m p l o y m e n t  R e l a t i o n s  A c t  AS 2 3 . 4 0 . 0 7 0  e t .  

s e e r .  T h e  p a r t  o f  t h e  s t a t u t e  s p e c i f i c a l l y  c o n ­

t a i n e d  a t  AS 2 3 . 4 0 . 1 1 0  d e a l s  w i t h  u n f a i r  l a b o r  

p r a c t i c e s  o r  a c t s  t h a t  n e i t h e r  ( a )  a  p u b l i c  e m p l o y ­

e r  n o r  < c ) a  l a b o r  o r g a n i z a t i o n  m a y  l e g a l l y  c o m m i t .  

S u b s e c t i o n  ( b )  c u r r e n t l y  p r o v i d e s  f o r  o n e  e x e m p t i o n  

f r o m  t h e  s e c t i o n ' s  p r o h i b i t i o n  a g a i n s t  e m p l o y e r

u n f a i r  l a b o r  p r a c t i c e s  a s  f o l l o w s :  ( b )  N o t h i n g  i n

t h i s  c h a p t e r  p r o h i b i t s  a  p u b l i c  e m p l o y e r  f r o m  

m a k i n g  a n  a g r e e m e n t  w i t h  a n  o r g a n i z a t i o n  t o  r e ­

q u i r e  a s  a  c o n d i t i o n  o f  e m p l o y m e n t  ( 1 )  m e m b e r s h i p  

i n  t h e  o r g a n i z a t i o n  . . .  f o l l o w i n g  t h e  b e g i n n i n g  o f  

e m p l o y m e n t . . . "

( 4 - 7 )  L i n e s  4 - 7  a d d  a  f o u r t h  p a r t  o r  s u b s e c t i o n  ( d )  t o  A S

2 3 . 4 0 . 1 1 0  w h i c h  w i l l  o p e r a t e  t o  e n a b l e  t h e  S t a t e  t o  

e n t e r  i n t o  t y p i c a l  c o n s t r u c t i o n  i n d u s t r y  o r
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p r o h i r e  a g r e e m e n t s  w i t h  a  l a b o r  o r g a n i z a t i o n  c o v e r ­

i n g  c o n s t r u c t i o n  i n d u s t r y  e m p l o y e e s .

( 8 ,  9 )  S u b s e c t i o n  ( d )  ( 1 )  a t  l i n e s  8 - 9 ,  a u t h o r i z e s  s u c h  

a g r e e m e n t s  r e g a r d l e s s  o f  w h e t h e r  t h e  u n i o n  h a s  b e e n  

e l e c t e d  t o  a c t  a s  t h e i r  b a r g a i n i n g  r e p r e s e n t a t i v e  

b y  a  m a j o r i t y  o f  t h e  e m p l o y e r ' s  e m p l o y e e s ,  O r d i ­

n a r i l y ,  c o l l e c t i v e  b a r g a i n i n g  o c c u r s  o n l y  a f t e r  a  

u n i o n  h a s  f i r s t  b e e n  e l e c t e d  b y  a  m a j o r i t y  v o t e  o f  

t h e  e m p l o y e e s  a f f e c t e d .  H o w e v e r ,  r e c o g n i z i n g  t h e  

e n o r m o u s  w o r k f o r c e  i n s t a b i l i t y  i n  t h e  c o n s t r u c t i o n  

i n d u s t r y ,  s e v e r a l  d e c a d e s  a g o  C o n g r e s s  a p p r o v e d  

s p e c i a l  r u l e s  f o r  b a r g a i n i n g  b e t w e e n  u n i o n s  a n d  

c o n s t r u c t i o n  i n d u s t r y  e m p l o y e r s .  F o r  e x a m p l e ,  i n  

t h e  c o n s t r u c t i o n  i n d u s t r y  a  p r o j e c t  w i l l  o f t e n  b e  

d e s i g n e d  a n d  l e t  b e f o r e  a n y  e m p l o y e e s  h a v e  b e e n  

h i r e d .  F o r  t h i s  r e a s o n ,  s u b s e c t i o n  ( d ) ( 1 )  e n a b l e s  

a  p u b l i c  e m p l o y e r ,  l i k e  i t s  p r i v a t e  c o u n t e r p a r t s ,  

t o  e n t e r  i n t o  a n  a g r e e m e n t  w i t h  a  u n i o n  c o v e r i n g  a  

c o n s t r u c t i o n  p r o j e c t  b e f o r e  t h e  j o b  h a s  b e e n  a w a r d ­

e d  o r  a n y  e m p l o y e e s  a r e  h i r e d .

T h e  l a n g u a g e  p r o p o s e d  a t  ( d ) ( 1 )  i s  a  c o m m o n  

f e a t u r e  o f  F e d e r a l  L a b o r  L a w .  T h e  l a n g u a g e ,  i n  

f a c t ,  i s  d e r i v e d  i s  n e a r l y  i d e n t i c a l  f o r m  f r o m  t h e



I t  s h a l l  n o t  b e  a n  u n f a i r  l a b o r  
p r a c t i c e  . , .  f o r  a n  e m p l o y e e  
. . .  t o  m a k e  a n  a g r e e m e n t  c o v e r ­
i n g  e m p l o y e r s  e n g a g e d  ( o r  w h o ,  
u p o n  t h e i r  e m p l o y m e n t ,  w i l l  b e  
e n g a g e d  i n  t h e  b u i l d i n g  a n d  
c o n s t r u c t i o n  i n d u s t r y  w i t h  a  
l a b o r  o r g a n i z a t i o n  o f  w h i c h  
b u i l d i n g  a n d  c o n s t r u c t i o n  e m ­
p l o y e e s  a r e  m e m b e r s  . . .  b e c a u s e  
( 1 )  t h e  m a j o r i t y  s t a t u s  o f  s u c h  
l a b o r  o r g a n i z a t i o n  h a s  n o t  b e e n  
e s t a b l i s h e d  u n d e r  S e c t i o n  9 o f  
t h e  A c t  p r i o r  t o  t h e  m a k i n g  o f  
s u c h  a g r e e m e n t s  . . .  1

( 1 0 - 1 2 )  T h e  l a n g u a g e  a t  s u b s e c t i o n  ( d ) ( 2 )  i s  a l s o  t a k e n  

f r o m  S 8 ( f )  o f  t h e  N L R A  a n d  i s  i n t e n d e d  o n l y  t o  

e m p o w e r  t h e  p u b l i c  e m p l o y e r  t o  g i v e  s u c h  a  

l a b o r  o r g a n i z a t i o n  t h e  o p p o r t u n i t y  t o  r e f e r  

i t s  o u t - o f - w o r k  r e g i s t r a n t s  2  t o  t h e  p u b l i c  

e m p l o y e r  f o r  w o r k  o p p o r t u n i t i e s .  S i m p l y  

s t a t e d ,  i t  a u t h o r i z e s  t h e  p u b l i c  e m p l o y e r  t o  

u t i l i z e  a  u n i o n ' s  h i r i n g  h a l l  o r  r e f e r r a l  

p r o c e d u r e s  t o  s e c u r e  a p p l i c a n t s  f o r  e m p l o y ­

m e n t .  T h e  l a n g u a g e  a s  i t  a p p e a r s  a t  ( d ) ( 2 )  i s  

t a k e n  d i r e c t l y  f r o m  t h e  N L R A

a f t e r  t h e  a b o v e  q u o t e  f r o m  § 8 ( f ) ( 1 )  a s  f o l l o w s :

LINE! NO , . PAOE . I

National Labor R e l a ti on s  Act at § 8(f) as follows:

s e c t i o n  9 o f  t h e  N L R A  d e a l s  w i t h  e l e c t i o n s  a s  d o e s  o u r  
r e f e r e n c e  t o  A S  2 3 . 4 0 . 1 0 0  a t  l i n e  9 .

A n y o n e ,  m e m b e r  a n d  n o n - m e m b e r  a l i k e ,  b y  l a w  m a y  r e g i s t e r  
w i t h  a  u n i o n  t o  s e c u r e  e m p l o y m e n t ;  h e n c e ,  t h e  t e r m  " r e g i s t r a n t "  a s  
o p p o s e d  t o  " m e m b e r . "
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( 3 )  S u c h  a g r e e m e n t  r e q u i r e s  
t h e  e m p l o y ' j r  t o  n o t i f y  s u c h  
l a b o r  o r g a n i z a t i o n  o f  o p p o r t u ­
n i t i e s  f o r  e m p l o y m e n t  w i t h  s u c h  
e m p l o y e r ,  o r  g i v e s  s u c h  l a b o r  
o r g a n i z a t i o n  a n  o p p o r t u n i t y  t o  
r e f e r  q u a l i f i e d  a p p l i c a n t s  f o r  
s u c h  e m p l o y m e n t  .,♦

* * «

( 1 3 - 1 4 )
1 ( p . 2 )  S e c t i o n  ( d ) ( 3 )  i s  a g a i n  t a k e n  d i r e c t l y  f r o m  t h e  

N L R A  a t  § 8 ( f )  a s  f o l l o w s ;

*  A A

( 4 )  S u c h  a g r e e m e n t  s p e c i f i e s  
t h e  m in im u m  t r a i n i n g  o r  e x p e r i ­
e n c e  q u a l i f i c a t i o n s  f o r  e m p l o y ­
m e n t  b a s e d  u p o n  l e n g t h  o f  s e r ­
v i c e  w i t h  s u c h  e m p l o y e r ,  i n  t h e  
i n d u s t r y  o r  I n  t h e  p a r t i c u l a r  
g e o g r a p h i c a l  a r e a  . . .  ( e m p h a s i s  
s u p p l i e d . )

T h i s  l a n g u a g e  m e r e l y  a u t h o r i z e s  t h e  p u b l i c  e m p l o y e r  

t o  u t i l i z e  a  u n i o n ' s  h i r i n g  h a l l .  B y  l a w ,  s u c h  

h i r i n g  h a l l s  m a y  l e g a l l y  p r o v i d e  f o r  d i s t i n c t i o n s  

b e t w e e n  o t h e r w i s e  e q u a l l y  q u a l i f i e d  a p p l i c a n t s  

b a s e d  u p o n  o n e  a p p l i c a n t ’ s  r e s i d e n c e  i n  a  s p e c i f i e d  

g e o g r a p h i c a l  a r e a ,  i . e . ,  t h e  S t a t e  o f  A l a s k a .  S u c h  

g e o g r a p h i c a l  p r e f e r e n c e s  a r e  a  t r a d i t i o n a l  p a r t  o f  

a  u n i o n ' s  h i r i n g  h a l l  a n d  h a v e  b e e n  r e c o g n i z e d  n o t



IF— — r.-=

LINE NO., P&qE 2

o n l y  b y  c o n g r e s s  b u t  a p p r o v e d  i n  B r i c k l a y e r s  

U n i o n / 49  LR R M  1 2 2 3  ( 1 9 6 1 )  b y  t h e  N L R B  a n d  i n  I B T  

v ,  N L R B , 3 6 5  U . S .  6 6 7  ( 1 9 6 1 )  b y  t h e  U n i t e d  S t a t e s  

S u p r e m e  C o u r t .

( 2 - 6 )  f l e a t i o n  l ( d )  ( l ) ~ ( 3 )  o f  t h i s  b i l l  a d d r e s s e d  c e r t a i n  

a c t i o n s  o f  t h e  g o v e r n m e n t  i n  i t s  c a p a c i t y  a s  a  

d i r e c t  e m p l o y e r  o f  c o n s t r u c t i o n  i n d u s t r y  e m p l o y e e s .  

T h e  l a n g u a g e  a t  * u b s e a t i o n  ( e )  a d d r e s s e s  t h e  p u b l i c  

e m p l o y e r ' s  r e l a t i o n s h i p  w i t h  i t s  c o n t r a c t o r s  a n d  

s u b c o n t r a c t o r s  a s  o p p o s e d  t o  i t s  e m p l o y e e s .  I t  

s p e c i f i c a l l y  a u t h o r i z e s  i n  p u b l i c  c o n t r a c t s  t h e  

k i n d  o f  " s u b c o n t r a c t i n g  a g r e e m e n t s "  t h a t  c a n  a n d  

h a v e  b e e n  u t i l i z e d  i n  t h e  p r i v a t e  s e c t o r  f o r  d e ­

c a d e s .

L i k e  t h e  p r e v i o u s  s e c t i o n s ,  t h i s  l a n g u a g e  a l s o  

c o m e s  d i r e c t l y  f r o m  § 8 ( a )  o f  t h e  N L R A .  S e c t i o n  

8 ( a )  g e n e r a l l y  p r o h i b i t s  a n  e m p l o y e r  a n d  u n i o n  f r o m  

r e f u s i n g  t o  h a n d l e  t h e  g o o d s  o f  o r  d o  b u s i n e s s  w i t h  

a n y  o t h e r  e m p l o y e r .  S u c h  p r o h i b i t e d  a g r e e m e n t s  a r e  

c o m m o n l y  r e f e r r e d  t o  a s  " H o t  C a r g o . "  L i k e  t h e  

" p r o v i s o "  t o  g 6 ( 6 )  o f  t h e  N L R A ,  o u r  s e c t i o n  ( e ) , 

e x p r e s s l y  e x e m p t s  s u c h  c o n t r a c t i n g  a g r e e m e n t s  f r o m  

a n y  s t a t u t o r y  o r  o t h e r  l e g a l  p r o h i b i t i o n .  T h e  

" c o n s t r u c t i o n  i n d u s t r y  p r o v i s o "  o r  e x c e p t i o n  t o
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t h e  N L R A ' s  p r o h i b i t i o n  a g a i n s t  " H o t  C a r g o "  a g r e e ­

m e n t s  p r o v i d e s  a s  f o l l o w s :

a * *

( P R O V I D E D ) , T h a t  n o t h i n g  i n  
t h i s  s u b s e c t i o n  ( e )  s h a l l  a p p l y  
t o  a n  a g r e e m e n t  b e t w e e n  a  l a b o r  
o r g a n i z a t i o n  a n d  a n  e m p l o y e r  i n  
t h e  c o n s t r u c t i o n  i n d u s t r y  r e ­
l a t i n g  t o  t h e  c o n t r a c t i n g  o r  
s u b c o n t r a c t i n g  o f  w o r k  t o  b e  
d o n e  a t  t h e  s i t e  o f  t h e  c o n ­
s t r u c t i o n ,  a l t e r a t i o n ,  p a i n t ­
i n g ,  o r  r e p a i r  o f  a  b u i l d i n g ,  
s t r u c t u r e ,  o r  o c h e r  w o r k  
P r o v i d e d  f u r t h e r ,  t h a t  f o r  t h e  
p u r p o s e s  o f  t h i s  s u b s e c t i o n  ( e )
. . .  T h e  t e r m s  a n y  e m p l o y e r  . . .  
s h a l l  n o t  i n c l u d e  p e r s o n s  i n  
t h e  r e l a t i o n  o f  a  . . .  m a n u f a c ­
t u r e r  . . .  w o r k i n g  o n  t h e  g o o d s  
o r  p r e m i s e s  . . .  o r  p e r f o r m i n g  
p a r t s  o f  a n  i n t e g r a t e d  p r o c e s s  
o f  p r o d u c t i o n  i n  t h e  a p p a r e l  
a n d  c l o t h i n g  i n d u s t r y  . . .

( 6 - 8 )  C e r t a i n  l e g a l  c h a l l e n g e s  t o  a g r e e m e n t s  s u c h  a s  

t h o s e  p r o v i d e d  f o r  i n  8 B  9 5  h a v e  b e e n  f i l e d .  W h e r e  

s u c h  c h a l l e n g e s  h a v e  b e e n  p r e l i m i n a r i l y  s u c c e s s f u l ,  

a s  i n  t h e  B o s t o n  H a r b o r  c a s e  r e c e n t l y  d e c i d e d  b y  

t h e  1 s t  C i r c u i t  C o u r t  o f  A p p e a l s ,  t h e  e r r o r  m o s t  

c o m m o n l y  c i t e d  b y  t h e  C o u r t s  i n v o l v e d  t h e  p u b l i c  

e m p l o y e r ' s  f a i l u r e  t o  r e t a i n  c o n t r o l  o v e r  t h e  

" m e a n s ,  m a n n e r  a n d  s t a n d a r d s  o f  p e r f o r m a n c e "  o f  

e m p l o y e e s  w o r k i n g  o n  p r o j e c t s  c o v e r e d  b y  s u c h  

a g r e e m e n t s .  W e h a v e  t h u s  s h o r e d - u p  t h i s  p o t e n t i a l  

p r o b l e m  b y  i n s u r i n g  t h e  r e q u i s i t e  i n v o l v e m e n t  b y

6 -



t h e  s t a t e  w i t h  t h e  l a n g u a g e  t h a t  a p p e a r s  a t  l i l i e s  

6-8.

( 9 - 1 1 )  T h e  N R L A  l i k e  S B  9 5  e x c l u d e s  c e r t a i n  a c t i v i t i e s

i n c l u d i n g  m a n u f a c t u r i n g  f r o m  i t s  c o v e r a g e .  S B  9 5 ,  

h o w e v e r ,  g o e s  o n  t o  p r o v i d e  a d d i t i o n a l  e x e m p t i o n s  

f o r  m o r e  t y p i c a l  A l a s k a n  i n d u s t r i e s  l i k e  f i s h i n g ,  

a g r i c u l t u r e ,  l o g g i n g ,  t i m b e r  a n d  s h i p p i n g .  A l l  

t h e s e  e x e m p t i o n s  d o ,  h o w e v e r ,  i s  t o  n a r r o w  t h e  

a p p l i c a t i o n  o f  S B  9 5  t o  t h e  c o n s t r u c t i o n  i n d u s t r y  

o n l y .  S B  9 5  w i l l  a p p l y  o n l y  t o  c o n s t r u c t i o n  p r o ­

j e c t s  b u i l t  b v  t h e  S t a t e  d i r e c t l y  a s  a n  e m p l o y e r  o f  

c o n s t r u c t i o n  i n d u s t r y  e m p l o y e e s ,  o r  t o  p r o j e c t s  

b u i l t  f o r  t h e  S t a t e  b y  c o n t r a c t o r s  a n d  s u b c o n t r a c ­

t o r s  u t i l i z i n g  S t a t e  f u n d s  a p p r o p r i a t e d  f o r  s u c h  

c o n s t r u c t i o n .

( 1 2 - 1 4 )  T h e  l a n g u a g e  a t  a u b s e c t i o n  ( f )  a g a i n  p a r a l l e l s  t h e  

N L R A .  I t  m e r e l y  p r o v i d e s  t h a t  e x e c u t i o n  o f  t h e  

k i n d  o f  " p r e - h i r e "  o r  p r o j e c t  . l a b o r  a g r e e m e n t s  

c o n t e m p l a t e d  b y  B B  9 5  i s  n o t  i n t e n d e d  t o  p r e v e n t  

a n y  g r o u p  o f  e m p l o y e e s  f r o m  e x e r c i s i n g  t h e i r  r i g h t  

t o  v o t e  o n  t h e  q u e s t i o n  o f  u n i o n  r e p r e s e n t a t i o n .  

S u c h  e l e c t i o n s  a r e  c u r r e n t l y  p r o v i d e d  f o r  u n d e r  A S  

2 3 . 4 0 . 1 0 0 ;  h e n c e ,  t h e  r e f e r e n c e  a t  l i n e s  1 3  a n d  1 4 .  

L i k e w i s e  u n d e r  t h e  N L R A ,  p r e - h i r e  o r  p r o j e c t  a g r e e

line no.. page 2
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n o t  b a r  e l e c t i o n s  a s  p r o v i d e d  f o r  u n d e r  §9 o f  t h e

N L R A ,  a s  f o l l o w s :

P r o v i d e d  f u r t h e r ,  t h a t  . .  . 
s h a l l  n o t  b e  a  b a r  t o  a  p e t i ­
t i o n  f i l e d  p u r s u a n t  t o  S e c t i o n  
9 ( c )  o r  9 ( a )  . . .

( 1 5 - 1 6 )  T h e  l a n g u a g e  o f  t h e  N L R A  o n  t h i s  p o i n t  i s  n e a r l y  

i d e n t i c a l  t o  t h a t  p r o v i d e d  f o r  b y  S B  9 5 ,  S u b s e c ­

t i o n  ( g )  p r o v i d e s  t h a t  t h e  a g r e e m e n t s  a u t h o r i z e d  b y  

8 B  9 5  a r e  n o t  p r o h i b i t e d  b y  A S  4 5 . 5 0 . 5 6 2  -

4 5 . 5 0 . 5 9 6  d e a l i n g  w i t h  p r o h i b i t i o n s  a g a i n s t  M o n o p o ­

l i e s  a n d  R e s t r a i n t s  o f  T r a d e .  I n  a  c e r t a i n  s e n s e ,  

i t  m e r e l y  c l a r i f i e s  A S  4 5 . 5 0 . 5 7 2 ( u )  w h i c h  a l r e a d y  

e x e m p t s  t h e  a c t i v i t i e s  o f  l a b o r  o r g a n i z a t i o n s  f r o m  

c o v e r a g e  a s  f o l l o w s :

A S  4 5 . 5 0 . 5 6 2  -  4 5 . 5 0 . 5 9 6  d o  n o t  
f o r b i d  t h e  e x i s t e n c e  o r  o p e r a ­
t i o n  o f  l a b o r  . . .  o r g a n i z a t i o n s  
. . .  f r c m  l a w f u l l y  c a r r y i n g  o u t  
t h e  l e g i t i m a t e  o b j e c t i v e s  o f  
t h e m  . . .

A S  4 5 . 5 0 . 5 7 2 ( b )  a l r e a d y  e x e m p t s  a c t i o n s  o r  a r r a n g e ­

m e n t s  a u t h o r i z e d

. . .  u n d e r  t h e  l a w s  o f  t h e  U n i t e d  
S t a t e s  w h i c h  e x e m p t  t h e s e  a c t i o n s  o r  
a r r a n g e m e n t s  f r o m  a p p l i c a t i o n  o f  t h e  
a n t i - t r u s t  l a w s  . . .

ments author i ze d un de r S e c t io ns  8 (e) and 8 (f), do

T o  t h e  e x t e n t  s u c h  c o n t r a c t s  a s  p r o v i d e d  f o r  u n d e r  

S B  9 5  m i g h t  b e  " r e q u i r e d * '  b y  a  s t a t e  r e g u l a t o r y

8-



a g e n c y ,  t h e y  a r e  a g a i n  a l r e a d y  e x e m p t  f r o m  t h e

S t a t e ' s  a n t i - t r u s t  p r o h i b i t i o n s  u n d e r  A S

4 5 . 5 0  r 5 7 2 ( g ) ;

A S  4 5 . 5 0 . 5 6 2  -  4 5 . 5 0 . 5 9 6  d o  n o t
f o r b i d  a c t i v i t i e s  e x p r e s s e d  r e q u i r e d  
b y  a  r e g u l a t o r y  a g e n c y  o f  t h e  s t a t e
  i f  t h e  r e g u l a t o r y  a g e n c y  h a s
g i v e n  d u e  c o n s i d e r a t i o n  t o  t h e  p o s ­
s i b l e  a n t i - c o m p e t i t i v e  e f f e c t s  . . .

( 1 7 - 1 8 )  L i k e  t h e  a b o v e  r e f e r e n c e ,  s u b s e c t i o n  ( h )  e x e m p t s  

t h e  a g r e e m e n t s  p r o v i d e d  f o r  u n d e r  S B  9 5  f r o m  t h e  

a p p l i c a t i o n  o f  A B  3 6 . 3 0  e t .  a « g . . a l s o  r e f e r r e d  t o  

a s  t h e  S t a t e  P r o c u r e m e n t  C o d a ,  c o m p e t i t i v e  b i d d i n g  

r e q u i r e m e n t s  w o u l d  t h u s  n o t  n e c e s s a r i l y  a p p l y  t o  

p r e - h i r e  o r  p r o j e c t  l a b o r  a g r e e m e n t s .  T h a t  i s  n o t  

t o  s a y  t h a t  j o b  a w a r d s  w o u l d  g o  t o  t h e  o t h e r  t h a n  

t h e  l o w  b i d d e r .  I t  m e r e l y  m e a n s  t h a t  i n  c o n s i d e r ­

i n g  w h i c h  o f  s e v e r a l  b i d s  w o u l d  b e  b o t h  l o w  a n d  

q u a l i f i e d ,  t h e  s t a t e  w o u l d  b e  a b l e  t o  l e g a l l y  

p r e f e r e n c e  t h o s e  c o n t r a c t o r s  w h o  h a d  e x e c u t e d  

a g r e e m e n t s  t o  s e c u r e  t h e i r  e m p l o y e e s  f r o m  a p p r o p r i ­

a t e  g e o g r a p h i c a l  o r  " a r e a  p r e f e r e n c e  b a s e d "  u n i o n  

h i r i n g  h a l l s .

( 1 9 - 2 0 )  S e c t i o n  2 o f  S B  9 5  a d d s  n e w  l a n g u a g e  t o  A S  2 3 . -  

3 0 . 8 5 0 ( b )  w h i c h  n o w  l i s t s  t h o s e  c o n t r a c t s  s p e c i f i ­

c a l l y  e x e m p t  f r o m  c o v e r a g e  u n d e r  t h e  P r o c u r e m e n t  

C o d e .  T h e  n e w  l a n g u a g e  a d d s  a  2 3 r d  e x e m p t i o n  f o r

- 9 -



( 2 1 - 2 4 )  F i n a l l y ,  s e c t i o n  3 o f  S B  9 5  a d d s  s i m i l a r  l a n g u a g e  

t o  t h e  c u r r e n t  l i s t  o f  a n t i - t r u s t  e x e m p t i o n s  p r o ­

v i d e d  f o r  a t  A S  4 5 . 5 0 , 5 7 1  t o  i n c l u d e  t h e  a g r e e m e n t s  

c o n t e m p l a t e d  b y  8 B  9 5 .
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M E M O R A N D U M April 13, 1990

SUBJECT:

TO:

FROM:

r r o j e c t  i a D o r  agreements 
(SB 529)

Senator Pat Rodey

Teresa B. Cramer 
Legislative Counsel

You have requested additional comments on the contracting 
and hiring procedures proposed for public construction 
p r o j e c t s .

Your office has provided me with a copy of a memorandum from 
Carolyn E. Jones, Assistant Attorney General, in which Ms. 
Jones suggests that the state procurement code currently 
bars a state agency from requiring bidders to hire its labor 
force from a single source. She also suggests that the 
arrangement is vulnerable to constitutional attack. I would 
agree with both of these conclusions.

It would be possible to amend the procurement code so that 
specifications for public construction contracts could include 
a project labor agreement. SB 529 addresses the state's 
power as an employer to enter into a prehire agreement on 
its own behalf. It does not address the state's ability to 
enter into public construction contracts that require 
private contractors to secure their workers from a 
particular union. To do so, an amendment to AS 36.30.060, 
to permit agencies to include prehire agreements in the 
specifications for bids for public construction contracts, 
would be advisable.

The specifications for state contracts constitute state action 
and provide a basis for challenging the legislation. A bidder 
who did not use union labor or preferred to secure union 
labor through a local not included in the specifications 
could challenge the inclusion of the requirement in the bid 
specifications as a denial of equal protection. The state 
could point to the policy favoring collective bargaining for 
support of the bid specification requirement, but could not

O  - r-



S e n a t o r  P a t  R o d e y
P a g e  2
A p r i l  1 3 ,  1 9 9 0

justify, on the basis of resident hire, its choice of a union 
that included a resident hire policy over one that did not.
In Robison v. F r a n c i s , 713 P . 2d 259 (Alaska 1986), the court 
held that excluding nonresidents from public construction 
jobs so that more jobs would be available to state residents 
was not a permissible justification for discrimination under 
the privileges and immunities clause. Ms. Antel suggested 
that Image Carrier Corp. v. B e a m e , 567 F.2d 1197 (1977), 
offered some hope on the constitutional issues raised try the 
proposed contracting provisions. The case arose from a New 
York City resolution requiring that certain city forms be 
printed by union shops. Nonunion printing shops challenged 
the requirement as a denial of equal protection. The court 
held that the requirement imposed economic regulation only. 
The state policy in favor of collective bargaining provided 
a rational basis for the resolution. The dissent argued 
that the city, as trustee of the people, must conserve 
public funds and therefore found the union shop only policy 
as unreasonable and unrelated to qualifications for the job 
to be performed.

A challenge to the project labor agreements that are the 
basis for SB 529 would almost certainly include Privileges 
and Immunities and right to travel issues as well as equal 
protection claims. The Alaska courts have found the state's 
justifications for resident hire and local hire statutory 
requirements unpersuasive in recent years. It seems likely 
that if the court reaches the constitutional issues, the 
resident hire requirements would fall. However, a contractor' 
standing to raise the constitutional claims of a nonresident 
construction worker could be challenged and, as Ms. Antel 
points out, a nonresident's standing to assert claims against 
the state is also attenuated by the removal of the residence 
discrimination to the union.

If I may be of further assistance, please advise.

T B C :lmb 
LI 0/066



M a r c h  1 4 ,  1 9 9 1  

D r u e  -

T h e s e  a r e  t h e  c a s e s  H e l e n e  B r o o k s  w a s  r e f e r r i n g  t o  i n  l a s t  n i  
h e a r i n g .  I  t h o u g h t  w e  a l r e a d y  h a d  c o p i e s  b u t  a  r e v i e w  o f  m y  
f i l e s  p r o v e d  m e  w r o n g .  R o d e y ' s  o f f i c e  h a d  n e v e r  d i s t r i b u t e d .

I  h a v e  g i v e n  c o p y  t o  e a c h  c o m m i t t e e  m e m b e r .
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either part of the Toomer test.50 First, the state failed to present a 
substantial justification for its discrimination. Alaska had not shown 
that nonresidents were a "peculiar source” of the state’s high unem­
ployment. In  fact, many Alaska residents were jobless because they 
were not qualified for available employment.51 Second, the state had 
failed to prove that the act was sufficiently narrow in scope.52 The act, 
which granted on across-the-board preference for a ll jobs and a ll resi­
dents, regardless of training or employment status, was grossly 
overinclusive.55

The Court also refuted the state’s claim of immunity from the 
strictures of the privileges and immunities clause based on the natural 
resources exception.54 The Court noted that a state’s proprietary con­
nection to the discrimination may warrant consideration, but held that 
Alaska’s attenuated proprietary interest in  the contracts regulated by 
Alaska Hire could not justify the resulting discrimination.55 Accord­
ing to the Court, the Act “[was] an attempt to force virtually a ll busi­
nesses that benefit in  some way from the economic ripple effect of 
Alaska’s decision to develop its o il and gas resources to bias their em­
ployment practices in  favor of the state’s residents.”56

The Court next applied privileges and immunities analysis to a 
local hire law in United Building & Construction Trades Council v. 
Mayor of Camden.57 Camden involved a municipal law that required 
forty percent of all employees of contractors and subcontractors on 
city projects to be Camden residents.58 The proposed justification 
presented by the city was that the law was enacted to alleviate eco­
nomic blight and to halt the resulting exodus of Camden’s residents.59

Although the case applies a privileges and immunities analysis to 
a municipal law,60 the Court’s opinion is applicable to state laws in

50. I d .  at 526-27 (footnote omitted).
51. I d .
52. I d .  at 527-28.
53. I d .
54. I d .  at 528.
55. I d .  at 529.
56. I d .  The Court noted that the only limit on the scope of Alaska Hire was that 

the activity to which the statute was applied take place within Alaska. I d .  at 531.
57. 465 U.S. 208 (1984).
58. The Camden ordinance, adopted as part of a statewide affirmative action pro­

gram, required that contractors on public works projects attempt to employ Camden 
residents and always have Camden residents comprising at least 40% of workers. I d .  
at 211.

59. I d .  at 222.
60. I d .  at 216-18. The Court held that the Camden ordinance was not exempt 

from privileges and immunities clause review at the cliallenge of out-of-state residents 
merely because some in-state residents were similarly affected by the ordinance. I d .  at 
217-18.
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several respects. The Court hdd the right to employment with private 
contractors on public works projects to be fundamental.61 The Court 
also outlined the appropriate framework for evaluating the constitu­
tionality of the statute, the Toomer test refined in Hicklin (“the 
Toomer-Hicklln test").62 However, due to a sparsity of evidence, the 
Court declined to apply the test63 Instead, the Court remanded the 
case for evaluation under the articulated standards.64

Camden shows that the Court is retreating from the bard line it 
took against local hire laws in Hicklin. The Court made several nota­
ble points that could work in  favor of a state attempting to defend a 
local hire law. First, the Court held that any analysis under the privi­
leges and immunities clause must “be conducted with due regard for 
the principle that states should have considerable leeway in analyzing 
local evils and in  prescribing appropriate cures.”65 Second, noting 
Camden’s proprietary interest in  the jobs at issue, the Court stated 
that granting leeway was especially important when a government 
practiced discrimination as a condition of its own spending.66 The 
Court distinguished, its rejection of the proprietary interest asserted in  
Hicklin,61 which it had held to be too attenuated to justify Alaska’s 
discrimination. The Camden ordinance, by contrast, did not have the 
“ripple effect" that proved fatal to the Alaska law.68 “It [the Camden 
ordinance] is lim ited in  scope to employees working directly on city 
public works projects,” the Court noted.69 As the preceding discus­
sion shows, the Camden Court apparently recognized the importance 
of the mitigating factors it had rejected under the Hicklin facts. Un­
fortunately, due to the lack of evidence before the Court, it could not 
apply these factors to the local hire law in controversy.70

61. I d .  at 219.
62. S e e  s u p r a  notes 50-53 and accompanying text
63. C a m d e n ,  465 U.S. at 223. No trial had been held in the case. The Supreme 

Court of New Jersey had certified the case for direct appeal after brief administrative 
proceedings pertaining to the state treasurer's approval of the law. I d

64. I d
65. I d  at 222-23 (quoting Toomer v. Witsell, 334 U.S. 385, 396 (1948)).
66. I d  at 223.
67. S e e  s u p r a  notes 59-60 and accompanying text
68. United Bldg. & Constr. Trades Council v. Mayor of Camden, 465 U.S. 208, 

223 (1984).
69. I d
70. One group of commentators interprets the C a m d e n  ruling as clearly favorable 

to states attempting to uphold local hire laws. S e e  1 R. R o tu n d a ,  J. N o w a k ,  & J. 
Y o u n o ,  s u p r a  note 23, § 12-7, at 658. The authors state that C a m d e n ’ s  reference to 
other cases upholding restrictions on public employment against equal protection and 
commerce clause claims indicates that the Court is unlikely to invalidate city or state 
residency requirements for public employment under the privileges and immunities 
clause. I d
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III. S t a t e  C o u r t  I n t e r p r e t a t i o n s  o f  L o c a l  H i r e  L a v /s

A. State v. Antonich: Wyoming Preference Act Upheld

Wyoming is the only state in which a highest state court has held 
a local hire law constitutional in the wake of Camden. The case that 
tested the Wyoming law, Sta te v. Antonich,11 stemmed from the crimi­
nal prosecution of construction company superintendent Roger 
Antonich.72 The state charged Antonich with violating the Wyoming 
Preference Act,73 which gives a complete preference to qualified Wyo­
ming residents for employment on public works projects and provides 
misdemeanor penalties for supervisors who flout the law.74 The prose­
cutor alleged that Antonich fired a Wyoming worker from a public 
construction project in order to hire nonresident workers.73 The 
county court dismissed the charge on the ground that the statute vio­
lated the privileges and immunities clause. The Wyoming Supreme 
Court reversed and found that the statute satisfied the Toom er-H icklin  
test,76

As a threshold matter, the state conceded that the Wyoming Pref­
erence Act burdened a fundamental right, the right of a nonresident to < 
work on a public construction project,77 and therefore fell within the 
purview of the privileges and immunities clause. The evil that the Act 
was intended to combat was “. . . a resident remaining unemployed 
while a nonresident takes a job on a Wyoming public works project.”78 
The court found that “without question” reduction in unemployment 
is a valid state goal.79 Conceding that other states’ local hire laws 
have usually not survived privileges and immunities scrutiny, the 
court explained several factors distinguishing the Wyoming statute

71. 694 P.2d 60 (Wyo. 1985).
72. I d .  at 61.
73. Wyo. Stat. §§ 16-6-201 to -206 (1977). The Act provides:

Every person who is charged with the duty of construction, reconstructing, 
improving, enlarging, altering or repairing any public works project or im­
provement for the state or any political subdivision . . .  shall employ only 
Wyoming laborers on the project or improvement. Every contract let by any 
person shall contain a provision requiring that Wyoming labor be used ex­
cept other laborers may be used when Wyoming laborers arc not available 
for the employment from within the state or arc net qualified to perform the 
work involved 

I d .  § 16-6-203 (1977).
74. I d .  § 16-6-206 (1977).
75. A n t o n i c h . 694 P.2d at 61.
76. I d .  at 64.
77. I d .  at 62.
78. I d .  (citation omitted).
79. I d .



Aft

MftR 03 '91 IB:09 ANCHORAGE 1547......

1987] LO C A L H IR E  LA W S 369

and contrasted the Wyoming law with the Alaska Hire statute stricken 
in H icklin .80

The court described several features that narrow the scope of the 
Wyoming Preference Act. First, the Act does not attempt to eliminate 
general unemployment Instead, it applies only to nonresident^nnli- 
cants for public works construction ioba.81 Second, the statute limits 

jdemands on employers, merely requiring an employer todeny nonresi­
dents employment when the state can provide qualified resident^ to 
regents' needs.84" Finally, the statute applies only to prefects in which 
the~state has a proprietary interest.83 The, court concluded that the 
Act was constitutional because it narrowly addressed the goal of re­
ducing unemployment and because the degree of discrimination “bears 
a close relation to the state’s valid reasons for discriminatory 
treatment.”84

Gaps exist in the Antonich court’s reasoning. The Toomer- 
H icklin  test requires (1) that nonresidents constitute a peculiar source 
of the evil at which the statute is aimed, and (2) that the discrimina­
tion be no greater than necessary. T h e  Antonich  court’s opinion, how­
ever, lacks analysis of either of these issues.

Nonresidents may in fact cause unemployment in Wyoming. In 
1985, the state ranked fourth highest in percentage of unemployment 
benefits paid interstate.85 This factor may indicate a high percentage 
of nonresidents working in Wyoming.86 The combination of these fac­
tors indicates that Wyoming has an unemployment problem that may 
be caused by nonresidents. The court should have considered such 
factors in its opinion rather than assuming that a causal relationship 
existed between nonresident laborers and unemployment.87

80. I d  at 64. The court stated;
The Wyoming statute at issue in the present case requires merely that gov­
ernmental funds, allocated to public works projects, be used to hire qualified, 
available residents in preference to nonresidents. The statute does not effect 
the sort of wide-ranging discriminatory treatment fatal to Alaska Hire in 
H i c k l i n  v. O r b e c k .

I d  at 63.
81. I d .
81 I d .
83. I d .
84. I d .  at 64.
85. Labor R eport, - s u p r a  note 3, at 19.
86. S e e  s u p r a  note 5.
87. State v. Antonich, 694 P.2d 60, 64 (Wyo. 1985) (Thomas, CJ., concurring). 

Chief Justice Thomas stated:
I have a concern about the adequacy of the record to support the nexus 
between the evil of "a qualified Wyoming worker's remaining unemployed

§

1

II'
i!

I I

m
{li'l

til:hSP'jlli
i;i»

n

*

I
i f>1
s i
m: .

i«.i
*•* IS

i f "
V!!!

iflj
i\\



7 ^ -  *
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The concurrence in Antonich  points out a second flaw in the ma- 1 
jority’s analysis. Although the majority finds that the statute’s nar­
rowing features allowed it to pass the second prong of the Toomer- 
H icklin  test, the concurrence disagreed with this holding.88 The con­
currence notes that the preference granted by the statute is not limited 
to those who are unemployed. Any Wyoming resident who is quali­
fied and available for work receives a preference.89 A statute granting 
employed residents a preference to the detriment of nonresidents is 
overbroad for its stated purposes of reducing unemployment.

Jfa sum, A ntonich demonstrates that a local hire statute can pass 
iudiriaLicaitfflv^tiowevcr. the court apparently applied the Toomer- 
H icklin  test perfunctorily. Although it is possible that the Wyoming 
statute could have passed constitutional muster, the A ntonich  opinion 
does not prove that the statute should  have survived. * ■

B. Cases Striking Local Hire Laws

State and federal courts outside Alaska have held local hire laws 
unconstitutional as violative of the privileges and immunities clause. 
Perhaps the most restrictive interpretation of the constitutionality of a 
local hire law derives from a 1984 advisory opinion of the Supreme 
Judicial Court of Massachusetts to the Massachusetts Senate.90 The 
Massachusetts court analyzed a proposed bill that would require pri­
vate contractors on 3tate-ftinded projects in areas with high unemploy­
ment to employ Massachusetts residents in at least eighty percent of 
all jobs covered by the contract.91

In its analysis of the bill, the Supreme Judicial Court of Massa­
chusetts observed initially that the bill would burden a fundamental 
right92 The court then found that the bill failed both prongs of the 
Toom er-Hicklin test Noting that it had no records with which to 
work, the court assumed arguendo that nonresidents were a  peculiar

I d

while a nonresident goes to work on a government-funded construction pro­
ject" and the statute in question. I agree that that is a possibility, but the 
record docs not demonstrate it.

88. I d
89. I d  Unfortunately, the concurring opinion provides merely an unworkable 

alternative. The concurrence relies upon the state’s proprietary interest in the projects 
to Qnd that the statute does not violate the privileges and immunities clause. The 
concurrence rcems to stipulate that because the state is participating in the market­
place its actions are immune from privileges and immunities clause scrutiny. I d  at 65. 
The United States Supreme Court, however, lias rejected that argument. S e e  s u p r a  
note 24.

90. Opinion of the Justices to the Senate, 393 Mass. 1201, 469 N.k\2d 821 (1984).
91. I d  at 1201-02, 469 N,E2d at 822.
92. I d  at 1203, 469 N.R2d at 823.

■ar.'x-
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M e t c a l f  I n v e s t m e n t s  Inc.
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R e :  A n  A c t  l i m i t i n g  t h e  p e r i o d  of  e m p l o y m e n t  
i n  r e m o u e  l o c a t i o n s .

D e a r  R a y :

I h a v e  r e v i e w e d  y o u r  p r o p o s e d  s t a t u t e  l i m i t i n g  t h e  p e r i o d  o f  t i m e  
t h a t  a  p e r s o n  m a y  w o r k  i n  r e m o t e  l o c a t i o n s .  T h i s  p r o p o s e d  l e g i s­
l a t i o n  a v o i d s  a  m a j o r  l e g a l  p r o b l e m  in p a s t  r e s i d e n t  h i r e  l e g i s­
la t i o n .  I t  h a s  l o n g  b e e n  h e l d  t h a t  t h e  s t a t e s  h a v e  t h e  l e g i s l a­
t i v e  p o w e r  t o  r e g u l a t e  h o u r s ,  w a g e s  a n d  c o n d i t i o n s  o f  e m p l o y m e n t .  
S e e , e . g . ,  W e s t  C o a s t  H o t e l  v . P a r r i s h ,  3 0 0  U . S .  3 7 9  (1937). P a s t  
e f f o r t s  o f  t h e " s t a t e  t o  i m p o s e " r e s i d e n c y  r e q u i r e m e n t s  h a v e  b e e n  
c h a l l e n g e d  s u c c e s s f u l l y  u n d e r  t h e  P r i v i l e g e s  a n d  I m m u n i t i e s  
C l a u s e  o f  A r t i c l e  I V  o f  t h e  U.S. C o n s t i t u t i o n .  H i c k l i n  v. 
O r b e c k ,  4 3 7  U . S .  5 1 8  (1978); R o b i s o n  v. F r a n c i s , 713 P . 2 d  259
( A l a s k a  1 9 8 6 ) .  H o w e v e r ,  a s u c c e s s f u l  p r i v i l e g e s  a n d  i m m u n i t i e s  
c h a l l e n g e  w o u l d  b e  v e r y  d i f f i c u l t  i f  t h e  l e g i s l a t i o n  d o e s  n o t  
e x p l i c i t l y  d i s c r i m i n a t e  b e t w e e n  r e s i d e n t s  o f  A l a s k a  a n d  n o n­
r e s i d e n t s ,  e s p e c i a l l y  w h e r a  t h e  p r o p o s e d  l e g i s l a t i o n  h a s  a s  its 
p r i m a r y  p u r p o s e  t h e  r e g u l a t i o n  o f  s a f e t y  a n d  t h e  c o n d i t i o n s  o f  
w o r k i n g  i n  r e m o t e  l o c a t i o n s .  T h i s  p r o p o s e d  l e g i s l a t i o n  w o u l d  
h a v e  t h e  i n c i d e n t a l  i m p a c t  o f  m a k i n g  it m o r e  c o n v e n i e n t  t o  l i v e  
i n  A l a s k a .  H o w e v e r ,  i t  w o u l d  b e  v e r y  d i f f i c u l t  t o  a t t a c k  i n  
c o u r t ,  e s p e c i a l l y  if  i t  c a n  b e  s h o w n  t h a t  p e r s o n s  w h o  w o r k  f o r  
l o n g  p e r i o d s  o f  t i m e  i n  . r e m o t e  l o c a t i o n s ,  s u c h  a s  t h e  N o r t h  
S l o p e ,  a r e  l e s s  e f f i c i e n t ,  o b s ervant, o r  h a v e  m o r e  a c c i d e n t s .  
T h e  p u r p o s e  o f  a v o i d i n g  t h e  l o n g  s e p a r a t i o n  o f  f a m i l i e s  m a y  a l s o  

, b e  a  n e u t r a l ,  n o n - d i s c r i m i n a t o r y  p u r p o s e  t h a t  w o u l d  s u p p o r t  s u c h  
a  s t a t u t e .  A s  l o n g  as t h e r e  is s o m e  e v i d e n c e  t o  s u p p o r t  t h i s  
p r o p o s i t i o n ,  t h e  l e g i s l a t u r e  o r  t h e  p e o p l e  t h r o u g h  i n i t i a t i v e  
w o u l d  h a v e  a  g r e a t  d e a l  o f  discretion'’ i n  r e g u l a t i n g  h o u r s  a n d  
w o r k i n g  c o n d i t i o n s .

Y o u r  p r o p o s e d  l e g i s l a t i o n  w o u l d  b e  m u c h  l e s 3 v u l n e r a b l e  t o  t h e  
c h a l l e n g e s  w h i c h  h a v e  b e e n  s u c c e s s f u l  i n  t h e  H i c k l i n  a n d  F r a n c i s  
o a s e s .

R o n  Z o b e l

~ T .  C r a m e r ' s  c o n e e r n s   
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F o r  an A c t  e n t i t l e d :  A n  A c t  l i m i t i n g  the p e r i o d  of e m p l o y m e n t  in
r e m o t e  locations.

B E  I T  E N A C T E D  B Y  T H E  P E O P L E  O F  T H E  S T A T E  O F  A L A S K A :

♦ S e c t i o n  1. A S  18.60. is a m e n d e d  b y  adding a n e w  s e c t i o n  to read:

S e c .  1 8 . 6 0 . 0 6 1 .  D E C L A R A T I O N  O F  H A Z A R D .  E m p l o y m e n t  
r e m o t e  l o c a t i o n s  f o r  e x c e s s i v e  p e r i o d s  of t i m e  i m p o s e s  a 
s u b s t a n t i a l  b u r d e n  u pon, and a h i n d r a n c e  to the p e o p l e  the state 
i n  t e r m s  o f  l o 3 t  p r o d u c t i o n ,  lost wages, m e d i c a l  e x p e n s e s ,  
i n c r e a s e d  i n s u r a n c e  c o s t s ,  d i s i b i l i t y  c o m p e n s a t i o n  p a y m e n t s ,  and 
p h y s i c a l  a n d  m e n t a l  h e a l t h  p r o b l e m s ,  and s o c i a l  p r o b l e m s  
i n c l u d i n g  d r u g  a n d  a l c o h o l  ab u s e ,  f a m i l y  d i s c o r d  and d o m e s t i c  
v i o l e n c e .

♦ S e c t i o n  2. A S 1 8 . 6 0  is a m e n d e d  b y  adding a new s e c t i o n  t o  read:
S e c .  1 8 . 6 0 . 0 6 2 .  L I M I T A T I O N  O N  P E R I O D  O F  E M P L O Y M E N T  I N

R E M O T E  L O C A T I O N S *  (a) A  p e r s o n  m a y  not w o r k  at a  r e m o t e  l o c a t i o n  
f o r  m o r e  t h a n  s e v e n  d a y s  in f o u r t e e n  days, e x c l u d i n g  t i m e  g oing 
to o r " f r o m  the j o b  l o c a t i o n .

(b) I t  is the p u r p o s e  of  this s e c t i o n  to l i m i t  the d a y s  of 
w o r k  in a f o u r t e e n  d a y  p e r i o d  to seven days o f  w o r k  at r e m o t e
l o c a t i o n ( s )  r e g a r d l e s s  o f  the type of d u t i e s  o r  n u m b e r  of
e m p l o y e r s .

(c) I n  c a s s e  o f  e m e r g e n c y ,  w here life o r  p r o p e r t y  is in
i m m i n e n t  d a n g e r ,  the p e r i o d  o f  w o r k  m a y  be e x t e n d e d  d u r i n g  the 
c o n t i n u a n c e  o f  the emergency,.

(d). W o r k e r s  .in r e m o t e  l o c a t i o n s  shall b e  t r a n s p o r t e d  to 
n o n - r e m o t e  l o c a t i o n s ,  o r  t h e i r  d o m i c i l e  in a n o t h e r  r e m o t e  
l o c a t i o n ,  d u r i n g  the s e v e n  d a y  p e r i o d  th a t  they are not w o r k i n g .

*e). T h i s  s e c t i o n  d o e s  not a p p l y  to:

(1) P e r s o n s  w h o  are d o m i c i l e d  at the r e m o t e  l o c a t i o n ,  
a n d  m a i n t a i n  a d w e l l i n g  unit at the r e m o t e  l o c a t i o n  t h a t  is n o t  
d i r e c t l y  r e l a t e d  to t h e i r  e m p l o y m e n t  at the r e m o t e  l o c a t i o n ,  and 
w h o  d o  n o t  o c c u p y  e m p l o y e e  hous i n g  a c c o m o d a t i o n s  d u r i n g  the 
p e r i o d  of  w o r k .  F o r  the p u r p o s e  of this s u b s e c t i o n  e m p l o y e e  
h o u s i n g  a c c o m o d a t i o n s  are a c c o m o d a t i o n s  that are n o t  in the 
o r d i n a r y  c o u r s e  of b u s i n e s s  r e g u l a r l y  p r o v i d e d  on  a c o m m e r c i a l  
b a s i s  to the g e n e r a l  p u b l i c .  E m p l o y e e  h o u s i n g  a c c o m o d a t i o n s  

s h a l l  n o t  be b r o u g h t  w i t h i n  this e x c e p t i o n  s i m p l y  by o f f e r i n g

l o d g i n g  to the g e n e r a l  public.
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(2) P e r s o n s  w h o  are e m p l o y e d  f o r  a p e r i o d  o r  p e r i o d s  of 
n o t  m o r e  t h a n  f o u r  w o r k - w e e k s  in the a g g r e g a t e  in any c a l a n d a r
y e a r  in an i n d u s t r y  f o und by the C o m m i s s i o n e r  to be of a s e a s o n a l  
n a t u r e .

♦ S e c t i o n  3. A S 1 8 . 6 0 . 1 0 5  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  to
read:

(c) I n  A S 1 8 . 6 0 . 0 6 1  a n d  A S 1 8 . 6 0 . 0 6 2  " r e m o t e  l o c a t i o n "  m e a n s  a 
l o c a t i o n  in w h i c h  the d o m i c i l i a r y s  of that l o c a t i o n  are q u a l i f i e d
t o  h a r v e s t  f i s h  and g a m e  o n  a s u b s i s t e n c e  b a s i s  u n d e r  s t a t e  or  
f e d e r a l  l a w  o r  r e g u l a t i o n .
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NATIONAL LABOR RELATIONS BOARD

Region 19 - Resident Office

222 We at 7th Ave - No. 21

,  Anchorage, AK 69513-0076 
(907)
271-5015

« • •

Februa ry  26, 1991

A laska  U t i l i t y  C o n s t r u c t io n ,  I n c .
101 S. Swanson 
W a s i l i a ,  A laska 99687

. Ret I.B.K.W . Local 1547
Horner E l a c t r i o  A s s o c ia t io n  
Caae No. 19-CE-92

(Settlement

The above-capt ioned case c h a rg in g  v i o l a t i o n  unde r S e e t io n  8 o f  t h e  N a t io n a l  
Labor R e la t io n s  A c t ,  as amended, has been c a r e f u l l y  i n v e s t ig a t e d  and 
c o n s id e r e d . #* *

Aa a r e s u l t  o f  th e  i n v e s t i g a t i o n ,  i t  appears th a t  f u r t h e r  p ro ceed in g s  
a re  ' noc warranted . a t  • t h i s .  t im e . I  am, t h e r e f o r e ,  r e f u s i n g  to  -issue 
C om p la in t  i n  t h i s  m a t t e r .  .A written-.summary r e p o r t  o f  the  b a s is  f o r  
oy c o n c lu s io n s  i s  a t t a c h e d .

P u rsuan t to  the N a t io n a l  Labor R e la t io n s  Board R u les  and R e g u la t io n s ,  
you may o b t a in  s r e v iew  o f  t h i s  a o t io n  by f i l i n g  an a p p ea l w i t h  th e  
G en e ra l C ounse l addressed to  the O f f i c e  o f  A ppaa la , N a t io n a l  Labor 
R e la t io n s  Board, 1717 P enn sy lva n ia  Avenue N .W , , W aah ing ton , D .C .  20570, 
and a copy w i t h  no . T h is  appea l muse c o n t a in  a complete! s ta tem en t s e t t i n g  
f o r t h  t h e  fa c ts  and reasons- upon wh ich i t  i s  - based . ”-'The ‘a p p ea l o u s t 
be r e c e iv e d  by the G ene ra l Counse l i n  W aah ing ton , D .C .  by th e  c lo s e  o f  
b u s in e s s  on March 12, 1991. Upon good cause shown, however , the  C e n e ra l 
C ounse l may g r a n t ^ s p e c i a l  p e rm is s io n  for.-’a lo n g e r  p e r io d  w i t h i n  w h ic h  ? 
to  f i l e .  Any reques t fo r  e x ten s io n  o f t im e  must be subm it ted  to th e  
O f f i c e  o f  Appeals i n  W ash in ton , D .C . and a copy o f  any such requ es t shou ld  
.be -submitted to  me.



' J.U n i v - n u \ M b t .  iOM r '

Res L o ca l 1547 I.B .E .W ./Homer E l e c t r i c  A s s o c ia t io n  
Case No. 19-CE-92 

and
L o ca l 1547 I .B .E .W ./Chugach  E l e c t r i c  A s s o c ia t io n  
Case No . 19-CE-93

SUMMARY REPORT

Both cha rges  a l l e g e s  th a t  I .B .E .W .  Loca l, 1547 and each o f  the  above 
Employers ha ve  v i o l a t e d  S ec ion  8(e) o f  the  A ct by e n t e r in g  i n t o  c o l l e c t i v e  
b a r g a in in g  agreements o r  L e t t e r s  o f  U nde rs ta nd ing  w h ich  p ro v id e  t h a t  c e r t a i n  
work.-may q p ly '  be ' con tra c ted , .or 'su b con tra c ted  to- f  irms w h ich  are; s ig n a t o r y  

:-to .agreemeht8'_ .w itK ;I l^ ; .EvVv.; loca i. l547. -.’1- • .- ■ '  A'-" . * • • • *  ' ■-*.• * % *•*’ *- . • • r * *.* ; • • • *• * "  * *• * . * • • • • *  • • „ » .̂ , ■ . •;. •»'
' : ’ The- i n v e s t i g a t i o n  e s t a b l is h e d  Jthat;. i ’.B,NE.W-. .Local' 1547';and Homer E l e c t r i c

A s s o c ia t io n  have i n  e f f e c t  a L e t t e r  o f  U nde rs ta nd in g  w h ich  p ro v id e s  .th'at
o .n ly c o n t ra c to rs , s ig n a to r y  to  agreements w i t h  . I.B.E-'.W. L o c a l .  1547 may pe rfo rm

• Work -normally.' 'performed' by I  HE A . b a r g a in in g  - unit-' emp loyees on co n s t ru c t io n-  
. .p ro je c ts . ,  ' I . B I E . W : . ' •. L o c a l ’- 15.47. ‘and • 'Chugach E l e c t r i c  ' .Assoc iat ion . have..
c o n t r a c t u a l p r o v i s i o n s -  w i t h i n ::8eparat'e:;-agrie'emeiits.. c o v e r in g  o u ts id e '  employees.*

• and-'' g e n e r a t i o n . ‘ . p l a n t  ■ -employees :'-‘.w h ic h ‘ ^p r o v id e  ' .’t h a t  work.-..-involving - . new' 
c o n s t r u c t io n ;  performad at-’-job’..’s i t e s ,  may-, o n l y  be ' .contracted; o r ‘.s u b co n tra c te d

Vtd. f in n s  in '  agr'eet iehf'w ith . l .B i'E .W ; Locar.1547..* . ' 0 ■ , :

The. in v ea t l 'g a t i6 n ;e3 tab l is h 'ed '  that.-'the -agieements -betweeh ,I‘.B.EvW.-' L o c a l  
■1547 And .'both- Hotaer E l e c t r i c ,  ‘a n d ' Chugach E l e c t r i c  are- secondary i n  e f f e c t *  
and., thus - w it h in  t h e , amb it ..of.. S e c t io n  8(e) o f  .' th e  A c t . .  However,* t h e .  
i n v e s t i g a t i o n  a ls o  ' e s t a b l is h e d  . th a t  the agreements •• w i t h  HEA and CEA a re  
p e rm is s i b l e ' ' w i t h i n  t h e c o n s t r u c t i o n  in d u s t r y  p r o v is o ,  of.; S e c t i o n - 8 ( e ) . i n -  
t h i s  regard ,’, i t  w as . c l e a r  chat the work co ve red  by th e  agreements-w ith ’ b o th  
HEA and- CEA i s  _ l im i t e d  to  c o n s t r u c t io n  w o rk ’ [no rm a l ly  performed b y  HEA .or-* 
CEA emp.loyeea-. rep resen ted  ', by I .B .E .W .  -Local .1547, . t h a t  HEA * and CEA a re  
f u n c t io n in g  as c o n s t ru c t io n *  c o n t r a c to r s  w ith ,  .regard , to. t h a t  work , and that- 
the  agreements p r o h i b i t  any econom ic * p re s su re  or . t h r e a t s  t h e r e o f  i n  th e  . 
e v e n t  o f  ‘d i s p u t e s .  R a th e r , ; e x p e d i t e d  ' a r b i t r a t i o n  i s  the';, sole-, p e rm is s i b l e '  
means o f  d is p u te- re s o lu t io n .-  '

I t  • was c o n c lu d e d ,  t h e r e f o r e ,  t h a t  th e  .agreements between I .B .E .W .  L o c a l  
1547 and b o th  HEA and CEA are  no t v i o l a t i v e  o f  - S e c t io n  8(e) o f  th e  A c t .  
C o n n e l l  C o n s t r u c t io n  Co. v .  P lumbers L o c a l 100, 421 U .S .  616,' 633 (1975), 
Woelke & Romero Fram ing C o . , 456 U. S . 645 (1982), A . L .  Adams C o n s t r u c t io n  
v .  G eo rg ia  Power Company, 733 F2d 853 (11th C i r ,  1984}.

Accordingly further proceedings are not warranted.
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Re: Case No. 19-CE-92
Feb rua ry  26, 1990

I f  you  f i l e  an a p p e a l ,  p le a se  complete the  Form NLRB-4767, N o t ic e  o f  
A p p e a l ,  e n c lo s ed  w i t h  t h i s  l e t t e r  and send one copy o f  the  form to  each 
o f  t h e  o t h e r  p a r t i e s  whose names and addresses a re  l i s t e d  b e low . The 
n o t i c e  forms s h o u ld  be m a i le d  a t the same t im e  .you f i l e  the a p p e a l ,  b u t  
m a i l i n g  the  n o t i c e  forma does not r e l i e v e  you o f  the  n e c e s s i t y  f o r  f i l i n g  
t h e  a p p ea l i t s e l f  w i t h  the  G enera l Counse l and a copy o f  the  a p p ea l w i t h  
me w i t h i n  t h e  t im e s t a te d  above.

E n c lo s u r e s  • • •' .

C e r t i f i e d  M a i l  No P 545 870 960 
R e tu rn  R e c e ip t  Requested

cc :  G en e ra l C o u n s e l ,  A t tn :  O f f i c e  o f  A ppea ls , N a t io n a l  Labor R e la t io n s
Board , 1717 P e n n s y lv a n ia  Avenue N .W ., W ash ing ton , D .C . 20570

N a t io n a l  Labor R e la t io n s  Board, 2948 F ed e ra l B u i l d i n g ,
915 Second Avenue , S e a t t l e ,  Washington 98174

N a t io n a l  Labor R e la t io n s  Board, 222 W. 7th Avenue , #21,
Anchorage , A la ska  99513

Y  I . B .E .W .  L o c a l 1547, A ttn* He lene A n t e l ,  G en e ra l C ounse l 
2702 D e n a l i  S t r e e t ,  Anchorage, A laska 99503

R ic h a rd  R. Huffman , A t to rn ey , KEMPPEL, HOFFMAN, & GINDER,
255 E . F ir ew eed  Lane, S u it e  200, Anchorage, A la s k a '  99503

Sincerely,

John D . N e ls o n  
R eg io n a l D i r e c t o r

Robert H. W e tt ie son  
R e s id en t  O f f i c e r

Homer Electric Association, 3977 Lake Street, Homer, Alaska 99603
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K*’' •1 ,

M a r c h  28, 19 9 1  

Drue:

RE: S B  95

T h o u g h t  I w o u l d  m e n t i o n  t h a t  S h i e l a  P e t e r s o n  i n  E l i a s o n ' s  o f f i c e  
is h a v i n g  s u n s e t  d r a f t e d .  S h e  a l s o  m e n t i o n e d  t h a t  she t h o u g h t  
D i c k  s a i d  t h e  p r o j e c t  s i z e  l i m i t  w a s  g o i n g  t o  b e  g r e a t e r  t h a n  
$ 10,000,000 r a t h e r  t h a n  $7 ,000,000.

A lso, s p o k e  w i t h  T e r r y  C r a m e r  a b o u t  " s t a t e  a n d  l o c a l  fu n d s "  vs  
s t a e  o r  l o c a l  funds. S h e  c o n s u l t e d  t h e  r e v i s o r  of  s t a t u t e s  w h o  
i n d i c a t e  " and" c o v e r s  "and/ o r " .



M a r c h  19, 1991

D r u e  - 

Re: S B 9 5

C a r o l  Vandort. f r o m  L e g  R e s e a r c h  c a l l e d .  S h e  w a s  h a v i n g  t r o u b l e  
w i t h  o u r  r e s e a r c h  t a s k  of  f i n d i n g  e x a m p l e s  o f  p r o j e c t  s p e c i f i c  
l a b o r  a g r e e m e n t s .

S h e  s p o k e  w i t h  D i c k  Fox, E x e c u t i v e  D i r e c t o r ,  M a s s .  W a t e r  R e s o u r c e  
A u t h o r i t y .  T h e y  m a n a g e d  t h e  B o s t o n  H a r b o r  c l e a n u p .  W h e n  t h e y  
r e l e a s e d  t h e i r  R F P  it d i d  i n c l u d e  u n i o n  h i r e  a n d  w o r k i n g  
c o n d i t i o n  s p e c i f i c a t i o n .  T h e  b i d  w e n t  t o  K a i s e r ,  a G C  t y p e  
p r o j e c t  m g m t  firm. T h e  c a t c h  o n  t h a t  p r o j e c t  is t h a t  t h e  M a s s  
W a t e r  R e s o u r c e  A u t h o r i t y  is n o t  a p u b l i c  e m p l o y e r  u n d e r  M a s s  
s t a t e  law.

C a r l  U h l i e n ,  a n  a t t o r n e y  w i t h  M o r g a n ,  Lev/is & B o c k i u s  in D C  is 
c o n s i d e r e d  t h e  n a t i o n a l  e x p e r t  o n  t h e  e x e m p t i o n s  t h a t  e x i s t  in 
t h e  N a t i o n  L a b o r  R e l a t i o n s  Act. H e  d r a f t e d  t h e  l a n g u a g e  t h a t  
c o v e r e d  t h e  p i p e l i n e  c o n s t r u c t i o n .  If y o u  w o u l d  like, I c o u l d  
c e l l  him. ( 2 0 2 - 4 6 7 - 7 0 7 5 )

C F



&

S B  95 O U T S T A N D I N G  I T E M S  

i, { 1) A E A  f i s c a l  note, p o s i t i o n  p a p e r  & t e s t i m o n y .It J /

2) K l D E A  f i s c a l  note.

is' 3) D e f i n i t i o n  of  " m a i n t e n a n c e "  - H e l e n e  B r o o k s / M i k e  S z y m a n s k i .

v'  4) D e f i n i t i o n  of e m p l o y e e / e m p l o y e r  r e l a t i o n s h i p  - 
C u m m i n g s / S t r a s b a u g h .

j U n i v e r s i t y  p o s i t i o n  & f i s c a l  note. 

v / 6) R a i l r o a d  p o s i t i o n  & f i s c a l  note.

f j / S



F e b r u a r y  27, 1991

D r u e  - 

Re: S B  95

I s p o k e  w i t h  T e r r y  C r a m e r  of  L e g  L e g a l  a b o u t  t h e  e x c l u s i o n  
p r o v i s i o n s  o n  p g  2, s e c  2. T e r r y  w a s  t h e  b i l l  d r a f t e r .

S h e  b e l i e v e s  it p r o v i d e s  for t h e  a g r e e m e n t  to e x c l u d e  a f i r m  or 
p r o d u c t  f r o m  t h e  p r o j e c t  for a n y  r e a s o n .  She, f o r  i n s t a n c e ,  
c o u l d  s e e  all n o n - u n i o n  e m p l o y e r s  b e i n g  e x c l u d e d  t h r o u g h  
a g r e e m e n t  f r o m  a p r o j e c t .

T h a t  d o e s n ' t  m e a n  t o  s a y  t h a t  s u c h  a c l a u s e  w o u l d  b e  
c o n s t i t u t i o n a l  u n d e r  e q u a l  p r o t e c t i o n  p r o v i s i o n s ,  b u t  r a t h e r ,  
t h a t  it c o u l d  oc c u r ,  it c o u l d  b e  s u b s e q u e n t l y  c h a l l e n g e d  in 
c o u r t .



S B  95

S e n a t e  B i l l  529, an a c t  r e l a t i n g  to  e x e m p t i o n s  t o  t h e  p r o h i b i t i o n  
a g a i n s t  u n f a i r  l a b o r  p r a c t i c e s ,  w a s  i n t r o d u c e d  b y  t h e  S e n a t e  
L a b o r  & C o m m e r c e  C o m m i t t e e  b y  r e q u e s t  l a s t  year.

S e n a t e  B i l l  95, a n  a c t  r e l a t i n g  to a g r e e m e n t s  b e t w e e n  a l a b o r  
o r g a n i z a t i o n  a n d  a p u b l i c  e m p l o y e r ,  e m b r a c e s  m a n y  of t h e  
p r o v i s i o n s  o f  l a s t  y e a r ' s  S B  529 b u t  d e l e t e s  p r o v i s i o n s  c a l l i n g  
for m a n d a t o r y  u n i o n  m e m b e r s h i p  as a c o n d i t i o n  f o r  c o n t i n u e d  
e m p l o y m e n t .

S B  95 p r o v i d e s  t h e  v e h i c l e  f o r  p r o j e c t  s p e c i f i c  l a b o r  a g r e e m e n t s  
for p u b l i c l y  f u n d e d  p r o j e c t s .



SB  95 P o i n t s  o f  I n t e r e s t

1. S e c t i o n  1. (e) A l l o w s  f o r  u n i o n s  t o  n e g o t i a t e  w i t h  t h e  
p u b l i c  e m p l o y e r  t o  e x c l u d e  c e r t a i n  e m p l o y e r s ,  c o n t r a c t o r s ,  
s u b c o n t r a c t o r s  o r  p e r s o n s  f r o m  h a n d l i n g ,  using, s e lling, 
t r a n s p o r t i n g  o r  p r o v i d i n g  s e r v i c e s .

2. T h e  e x c l u s i o n  p o s s i b i l i t y  in S e c t i o n  1 (e) o n l y  a p p l i e s  to 
c o n s t r u c t i o n  p r o j e c t s .

3. S e c t i o n  1. (h) e x e m p t s  p r o j e c t  s p e c i f i c  l a b o r  a g r e e m e n t s  
f r o m  t h e  s t a t e  p r o c u r e m e n t  code.

4. S e c t i o n  2. e x e m p t s  t h e  e n t i r e  p r o j e c t  s p e c i f i c  l a b o r  
a g r e e m e n t  p r o c e s s  f r o m  t h e  s t a t e  p r o c u r e m e n t  code.

5. S e c t i o n  3. e x e m p t s  p r o j e c t  s p e c i f i c  l a b o r  a g r e e m e n t s  f r o m  
s t a t u t e s  g o v e r n i n g  m o n o p o l i e s ,  r e s t r a i n t  of t r a d e  a n d  u n f a i r  
l a b o r  p r a c t i c e  p r o v i s i o n s .

6 . T h e  a d m i n i s t r a t i o n  is u n c l e a r  a b o u t  w h o  a n d  u n d e r  w h a t  
c i r c u m s t a n c e s  s u c h  l a b o r  a g r e e m e n t s  w o u l d  b e  n e g o t i a t e d .

7. T h e  a d m i n i s t r a t i o n  is u n c l e a r  as t o  w h e t h e r  p r o v i s i o n s  in 
S e c t i o n  1. a l l o w s  n o n - s t a t e  e m p l o y e e s  t o  b e c o m e  s t a t e  e m p l o y e e s  
u n d e r  s u c h  an  a g r e e m e n t  o r  b e c o m e  e l i g i b l e  f o r  s t a t e  r e t i r e m e n t  
a n d  h e a l t h  b e n e f i t s .

I 3 4- Q&a)  0 O  C - T < 3 y  t-

U fa ty-r) i £  3#?.'Di4'/Lt2-£ 6?(L



1. S e c t i o n  1. (e) A l l o w s  f o r  u n i o n s  t o  n e g o t i a t e  c e r t a i n  
e x c l u s i o n  o f  s u p p l i e r s  o r  manufacttirers f r o m  t h e  s p e c i f i c
p r o  j e c t . 2 d o e - s

2. T h e  e x c l u s i o n  p o s s i b i l i t y  in S e c t i o n  1(e) d o e s  n o t  a p p l y  t o  \ 
p r o j e c t s  o f  f ishing, m a r i t i m e ,  a g r i c u l t u r a l ,  l o g g i n g ,  t i m b e r  
i n d u s t r y ,  a n d  a p p a r e l  & c l o t h i n g  i n d u s t r i e s .

3. S e c t i o n  1. (h) e x e m p t s  p r o j e c t  s p e c i f i c  l a b o r  a g r e e m e n t s  
f r o m  t h e  s t a t e  p r o c u r e m e n t  code.

4. S e c t i o n  2. e x e m p t s  t h e  e n t i r e  p r o j e c t  s p e c i f i c  l a b o r  
a g r e e m e n t  p r o c e s s  f r o m  t h e  s t a t e  p r o c u r e m e n t  code.

5. S e c t i o n  3. e x e m p t s  p r o j e c t  s p e c i f i c  l a b o r  a g r e e m e n t s  f r o m  
s t a t u t e s  g o v e r n i n g  m o n o p o l i e s ,  r e s t r a i n t  o f  t r a d e  a n d  u n f a i r  
l a b o r  p r a c t i c e s .

S B  95 P o i n t s  o f  I n t e r e s t
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T E L E C O P Y  C O V E R  S H E E T

S e n a t o r  D r u e  P e a r c e ' s  O f f i c e

VOICE ( 9 0 7 )  4 6 5 - 4 9 9 3  FAX ( 9 0 7 )  4 6 3 - 5 3 5 2

To:

Attn: & a JPhone:

Transmitted by: l\oj> J 'io OdZshV1 Date.: / 3 / t/

R e :  S 6  T S " ________________________________

Comments:

M / O f f

U  c-£> M l \ / £ . O U T Trs  P / f - y

Number of Pages: .Including Cover Sheet.

V.



T E L E C O P Y  C O V E R  S H E E T

S e n a t o r  D r u e  P e a r c e ' s  O f f i c e

voice ( 9 0 7 )  4 6 5 - 4 9 9 3  fax ( 9 0 7 )  4 6 3 - 5 3 5 2

To 

A ttn

F ax:

JP kone:

T ransm itted  by: K o  o  A r f o  tU f Z r f W f D a te

i. vO •

Comments: flffc'/ii£ /J i/e/^s/crV Cu/i/Z6 *>fj. y
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To:

T E L E C O P Y  C O V E R  S H E E T

S e n a t o r  D r u e  P e a r c e ' s  O f f i c e

VOICE ( 9 0 7 )  4 6 5 - 4 9 9 3  FAX ( 9 0 7 ) 4 6 3 - 5 3 5 2

(f\ rf Fax: <=2 *) cP" ) 7  J  7

Attn: ^ 1  to O/Z/̂ Z- u ̂ ________ Phone:____________

Transmitted by: .  Date: _ 3 / * * - / ? /

Re: £  8  J S '__________________________________

Comments: ]P<-£. JCt2~<Q OILS T, /S

C o ^ Y  Q <£ &_  W / l Y  /? p £ >  y o Q / C

A /A A 'I r l  r o  x T '/Y H  / . / J ' f  D  7 -Q

A / o T Y ^ Y  W tV 'Z 'A / t f / Y C  /-£ ___ M ^ v r ________

v /  C H £ P U Y /Y j>  T °  8  £  ^ / g / ? / 2 D  .______________________

J  <y \Number of Pages:______ /_____ Including Cover Sheet. f  rf\.



T E L E C O P Y  C O V E R  S H E E T  

S E N A T O R  D R U E  P E A R C E ' S O F F I C E

O f f i c e  P h o n e  (907) 4 6 5 - 4 9 9 3  F A X  (907) 4 6 3 - 5 3 5 2

TO; Ly /2~o o /< ' £ ________ Fax: ^

P h o n e :___________________

A TTN:

RE: ^

C O M M E N T S : ^ Y h ^ /S / s  2
F tr 
klC C lU J/t u

frAi , i>  DHLS / T  J )  0 v<Y //-& r ' v^z.

V J JO O JS /L n

N U M B E R  O F  P A G E S : P ~  ( I N C L U D I N G  c o v e r  sheet)



T E L E C O P Y  C O V E R  S H E E T  

S E N A T O R  D R U E  P E A R C E ' S  O F F I C E

O f f i c e  P h o n e  (907) 4 6 5 - 4 9 9 3  F A X  (907) 4 6 3 - 5 3 5 2

TO: L t c -  J - a (s d ' C

ATTN: /  / C a / -  y  A / ^

T R A N S M I T T E D  BY

* v  y /

< 7  v
; f L & f )

DATE:

RE: A
r

C O M M E N T S : f/ 6 '£ '/k £ l  A P ^ / S C  /

7 ) j ? / ? Z A > A j J < ± * - £  / a )  , C S  s o J - J ________________________________

N U M B E R  O F  P A G E S :_ ( I N C L U D I N G  c o v e r  sheet)



T E L E C O P Y  C O V E R  S H E E T  

S E N A T O R  D R U E  P E A R C E ' S  O F F I C E

O f f i c e  P h o n e  (907) 4 6 5 - 4 9 9 3  F A X  (907) 4 6 3 - 5 3 5 2

TO: 7 7 o a /  C Fax: 7

/ j  P h o n e ¥ V o  Y

C

R E

C O M M E N T S /  / p B J & t 'f 'r  O f /  (-f f O ' \A P f h O  T ~

'T o  S / L Z . ______________________________ / f iL & / > 0 S c £ ) _____ C  -T
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N U M B E R  O F  P A G E S : ( I N C L U D I N G  c o v e r  sheet)



A M E N D M E N T

7-LS0319NM.1
Cramer

04/03/91

OFFERED IN THE SENATE

TO: CSSB 95(L&C) 7-LS0319XM dated 3/27/91

BY SENATOR ELIAS ON

Page 1, line 2, following "agreements":

Insert and providing for an effective date"

Page 1, after line 8:

Insert a new bill section to read:

"* Sec. 2. AS 23.05.380 is repealed and reenacted to read:

Sec. 23.05.380. REGULATIONS. The agency shall adopt regulations under the 

Administrative Procedure Act (AS 44.62) to carry out labor relations functions under 

AS 23.05.360 - 23.05.390, AS 23.40.070 - 23.40.260, and AS 42.40.730 - 42.40.890. "

Renumber the following bill sections accordingly.

Page 3, after line 24:

Insert new bill sections to read:

"* Sec. 6. AS 36.30.850(b)(23), AS 36.90 150, and AS 45.50.572(j) are repealed Jcnuary 1, 1995. 

* Sec. 7. Section 2 o f this Act takes effect January 1, 1 9 9 5 ."^ )

-1-



OFFERED IN THE SENATE BY SENATOR RODEY

TO: CSSB 95 ( ) DATED 2/28/91

Page 2, line 4, after ”29 U.S.C. 159.":

Insert "However, they may not enter into a project labor agreement to cover work currently or 

traditionally performed by employees of the state or political subdivision or work covered under a 

current collective bargaining agreement between the state or political subdivision and a labor 

organization representing employees of the state or political subdivision unless both the state or political 

subdivision and the labor organization representing the employees consents to coverage of that work in 

the project labor agreement."

7-LS0319\D.2
Crainer
03/18/91

A M E N D M E N T



7-LS031cJ\D.l -
Cramer

03/11/91

OFFERED IN THE SENATE BY SENATOR PEARCE

TO: CSSB 95( )

A M E N D M E N T

Page 2, lines 17 - 21:

Tsjlete all material.

Insert a new paragraph to read:

"(3) require the state or a political subdivision of the state to require a contractor, 

subcontractor, or other person involved in the project to only do business, including the handling, 

using, selling, and transporting of goods, and the employment of construction industry employees, 

with other contractors, subcontractors, or persons who qualify under and are in compliance with 

the terms of the agreement."



MAR 08 '91 16:44 ANCHORAGE 1547 P.l

D A T E :  M a r c h  8, 19 9 1

T O : R o d  M o u r a n t
L e g i s l a t i v e  A s s i s t a n t  
S e n a t o r  D r u e  P e a r c e ' s  O f f i c e

P R O M s  H e l e n e  M. A n t e l ,  G e n e r a l  C o u n s e l
I n t e r n a t i o n a l  B r o t h e r h o o d  of E l e c t r i c a l  W o r k e r ' s

S U B J E C T :  S B  95

" C O N P I D E N T I A L  A T T O R N E Y / C L I E N T  C O M M U N I C A T I O N "

ii ft

Y o u ' r e  r i g h t ?  but, t h e  v e r s i o n  t h a t  w a s  s e n t  t o  y o u  w a s  

n o t  p r o p e r l y  e d i t e d .  P l e a s e  s e e  t h e  a t t a c h e d  c o r r e c t e d  copy. Is 

t h i s  a n y  b e t t e r ?

H M A / r r w

Post-It-'' brand fax transmittal memo 7671 *ofpagoa» ^

A l n u v m V r r T Q \ e \ P  B m * X
Co. COir -n J t '■ <-------

Dept. Phon# «

o -  W t o i

a:\»ourant2.»efl)



MAR 08 '91 If:44 ANCHORAGE 1547 P.2

O F F E R E D  I N  T H E  S E N A T E  B Y  S E N A T O R  P E A R C E
TO: C S S B  95 ( ) d a t e d  2 / 2 8 / 9 1

P a g e  2, l i n e s  17 - 21:

D e l e t e  a l l  m a t e r i a l .

I n s e r t  a n e w  p a r a g r a p h  t o  read:

(3) r e q u i r e  a c o n t r a c t o r ,  s u b c o n t r a c t o r  o r  o t h e r  

p e r s o n  t o  d o  b u s i n e s s ,  i n c l u d i n g  t h e  h a n d l i n g ,  using, 

se l l i n g ,  a n d  t r a n s p o r t i n g  of  goods, o r  t h e  e m p l o y m e n t  o f  

c o n s t r u c t i o n  i n d u s t r y  e m p l o y e e s ,  o n l y  w i t h  c o n t r a c t o r s ,  

s u b c o n t r a c t o r s  o r  o t h e r  p e r s o n s  w h o  c o m p l y  w i t h  t h o  t e r m s  

of t h e  a g r e e m e n t .

A M E N D M E N T

a:SB95.amd

A M E N D M E N T  T O  8B 95
R o d  H o u r n n t ,  L e g i s l a t i v e  A s s i s t a n t
t o  S e n a t o r  D r u e  P e a r c e



MGR 0 0  ' 9 1  1 5 : 1 7  ANCHORAGE 1 5 4 7  P . l

D A T E S  M a r c h  8 ,  1 9 9 1

T O :  R o d  M o u r a n t .
L e g i s l a t i v e  A s s i s t a n t  
S e n a t o r  D r u a  P e a r c e ' s  O f f i c e

F R O M s  H e l e n e  M . A n t e l ,  G e n e r a l  C o u n s e l
I n t e r n a t i o n a l  B r o t h e r h o o d  o f  E l e c t r i c a l  W o r k e r ' s

S U B J E C T :  S B  9 5

" C O N F I D E N T I A L  A T T O R N E Y / C L I E N T  C O M M U N IC A T I O N "

I  b e l i e v e  o u r  i n t e n t  i s  t h e  s a m e  b u t  I  w o u l d  f e e l  m o r e  

c o m f o r t a b l e  w i t h  t h e  a t t a c h e d  l a n g u a g e .  I n  f a c t ,  y o u r  s u g g e s t i o n  

m a k e s  a  s i g n i f i c a n t  i m p r o v e m e n t  i n  t h e  b i l l .
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O F F E R E D  I N  T H E  S E N A T E  BY S E N A T O R  P E A R C E
TO: C S S B  95 { ) d a t e d  2 / 2 8 / 9 1

M O M E N T

P a g e  2, l i n e s  17 - 21:

D e l e t e  all m a t e r i a l .

I n s e r t  a n e w  p a r a g r a p h  t o  read:

(3) r e q u i r e  a c o n t r a c t o r ,  s u b c o n t r a c t o r  o r  o t h e r  

p e r s o n  t o  d o  b u s i n e s s ,  i n c l u d i n g  t h e  h a n d l i n g ,  usi n g ,  

s e l l i n g ,  a n d  t r a n s p o r t i n g  of g o o d s ,  o r  t h e  e m p l o y m e n t  o f  

c o n s t r u c t i o n  i n d u s t r y  e m p l o y e e s ,  p e r s o n s  w h o  q u a l i f y  

u n d e r  o n l y  w i t h  o t h e r  c o n t r a c t o r s ,  s u b c o n t r a c t o r  o r  a r e  

i n  c o m p l i a n c e  w i t h  t h e  t e r m s  o f  t h e  a g r e e m e n t .
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A M E N D M E N T

TO: C S S B  95( ) d a t e d  2 / 2 8 / 9 1

O F F E R R E D  IN T H E  S E N A T E
BY  S E N A T O R  P E A R C E

P a g e  2, l i n e s  17-21:

D e l e t e  all m a t e r i a l .

I n s e r t  a n e w  p a r a g r a p h  t o  read:
"(3) r e q u i r e  a c o n t r a c t o r ,  s u b c o n t r a c t o r  o r  e t h e r  

p e r s o n  t o  d o  b u s i n e s s ,  i n c l u d i n g  t h e  h a n d l i n g ,  us i n g ,  selling, 
a n d  t r a n s p o r t i n g  o f  goods, o r  t h e  e m p l o y m e n t  o f  c o n s t r u c t i o n  
i n d u s t r y  e m p l o y e e s ,  o n l y  w i t h  o t h e r  c o n t r a c t o r s ,  s u b c o n t r a c t o r s  
o r  p e r s o n s  w h o  q u a l i f y  u n d e r  a n d  a r e  i n  c o m p l i a n c e  w i t h  t h e  t e r m s  
o f  t h e  a g r e e m e n t . "



•I

TO: C S S B  95( ) d a t e d  2 / 2 3 / 9 1

B i l l  v e r s i o n  -

P a g e  2, l i n e s  1 7 - 2 1  read:
"(3) r e q u i r e  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  of 

t h e  s t a t e  a n d  o n e  o r  m o r e  l a b o r  o r g a n i z a t i o n s  r e p r e s e n t i n g  
e m p l o y e e s  in t h e  b u i l d i n g ,  m a i n t e n a n c e ,  a n d  c o n s t r u c t i o n  i n d u s t r y  
t o  e n t e r  i n t o  a n  a g r e e m e n t  c o n c e r n i n g  l a b o r  r e l a t i o n s  o n  a p u b l i c  
c o n s t r u c t i o n  p r o j e c t ,  t o  c e a s e  o r  r e f r a i n ,  o r  a g r e e  t o  c e a s e  o r  
r e f r a i n ,  f r o m  h a n d l i n g ,  us i n g ,  se l l i n g ,  t r a n s p o r t i n g ,  o r  d o i n g  
b u s i n e s s  w i t h  a c o n t r a c t o r ,  s u b c o n t r a c t o r ,  o r  o t h e r  p e r s o n . "

T e r r y  C r a m e r  v e r s i o n  -

P a g e  2, l i n e s  17-21:
D e l e t e  all m a t e r i a l .

I n s e r t  a n e w  p a r a g r a p h  to  read:
"(3) r e q u i r e  a p e r s o n  c o v e r e d  b y  t h e  a g r e e m e n t  t o  l i m i t  

t h e  p e r s o n s  w i t h  w h o m  t h e  p e r s o n  o r  a c o n t r a c t o r  o r  s u b c o n t r a c t o r  
of  t h e  p e r s o n  d o e s  b u s i n e s s ,  i n c l u d i n g  t h e  h a n d l i n g ,  using, 
s e l l i n g ,  a n d  t r a n s p o r t i n g  o f  g o o d s  t o  p e r s o n s  w h o  q u a l i f y  u n d e r  
t h e  t e r m s  o f  t h e  a g r e e m e n t . "

H e l e n e  B r o o k s  v e r s i o n  -

P a g e  2, l i n e s  17-2.1:
D e l e t e  a l l  m a t e r i a l .

I n s e r t  a new' p a r a g r a p h  t o  read:
"(3) r e q u i r e  a c o n t r a c t o r ,  s u b c o n t r a c t o r  o r  o t h e r  

p e r s o n  t o  d o  b u s i n e s s ,  i n c l u d i n g  t h e  h a n d l i n g ,  using, sel l i n g ,  
a n d  t r a n s p o r t i n g  o f  go o d s ,  o r  t h e  e m p l o y m e n t  o f  c o n s t r u c t i o n  
i n d u s t r y  e m p l o y e e s ,  o n l y  w i t h  o t h e r  c o n t r a c t o r s ,  s u b c o n t r a c t o r s  
o r  p e r s o n s  w h o  q u a l i f y  u n d e r  a n d  a r e  in c o m p l i a n c e  w i t h  t h e  t e r m s  
o f  t h e  a g r e e m e n t ."

A M E N D M E N T

O F F E R E D  I N  T H E  S E N A T E
B Y  S E N A T O R  P E A R C E



A M E N D M E N T

TO: C S S B  95( ) d a t e d  2 / 2 8 / 9 1

B i l l  v e r s i o n  -

P a g e  2, l i n e s  1 7 - 2 1  read:
11 (3) r e q u i r e  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  of 

t h e  s t a t e  a n d  o n e  or  m o r e  l a b o r  o r g a n i z a t i o n s  r e p r e s e n t i n g  
e m p l o y e e s  i n  t h e  b u i l d i n g ,  m a i n t e n a n c e ,  a n d  c o n s t r u c t i o n  i n d u s t r y  
t o  e n t e r  i n t o  a n  a g r e e m e n t  c o n c e r n i n g  l a b o r  r e l a t i o n s  o n  a p u b l i c  
c o n s t r u c t i o n  p r o j e c t ,  t o  c e a s e  o r  r e f r a i n ,  o r  a g r e e  t o  c e a s e  or  
r e f r a i n ,  f r o m  h a n d l i n g ,  us i n g ,  s e l l i n g ,  t r a n s p o r t i n g ,  o r  d o i n g  
b u s i n e s s  w i t h  a c o n t r a c t o r ,  s u b c o n t r a c t o r ,  o r  o t h e r  p e r s o n . "

T e r r y  C r a m e r  v e r s i o n  -

P a g e  2, l i n e s  17-21:
D e l e t e  a l l  m a t e r i a l .

I n s e r t  a n e w  p a r a g r a p h  t o  read:
}"(3) r e q u i r e  a p e r s o n  c o v e r e d  b y  t h e  a g r e e m e n t  t o (l i m i t  

t h e  persons') w i t h  w h o m  t h e  p e r s o n  o r  a c o n t r a c t o r  o r  s u b c o n t r a c t o r  
o f  t h e  p e r s o n  d o e s  b u s i n e s s ,  i n c l u d i n g  t h e  h a n d l i n g ,  u s i n g ,  
s e l l i n g ,  a n d  t r a n s p o r t i n g  o f  g o o d s  t o  p e r s o n s  w h o  q u a l i f y  u n d e r  
t h e  t e r m s  o f  t h e  a g r e e m e n t . "

H e l e n e  B r o o k s  v e r s i o n  -

P a g e  2, l i n e s  17-21:
D e l e t e  all m a t e r i a l .

I n s e r t  a n e w  p a r a g r a p h  t o  read:
" ( S ^ i r e q u i r e  a c o n t r a c t o r ,  s u b c o n t r a c t o r  o r  o t h e r  

p e r s o n  t o  d o  b u s i n e s s ,  i n c l u d i n g  t h e  h a n d l i n g ,  u s i n g ,  s e l l i n g ,  
a n d  t r a n s p o r t i n g  o f  goods, o r  t h e  e m p l o y m e n t  o f  c o n s t r u c t i o n  
i n d u s t r y  e m p l o y e e s ,  o n l y  w i t h  o t h e r  c o n t r a c t o r s ,  s u b c o n t r a c t o r s  
o r  p e r s o n s  w h o  q u a l i f y  u n d e r  a n d  a r e  in c o m p l i a n c e  w i t h  t h e  t e r m s  
o f  t h e  a g r e e m e n t . "

O F F E R E D  I N  T H E  S E N A T E
BY S E N A T O R  P E A R C E
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CS FOR SENATE BILL NO. 95 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION 

BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATORS RODEY. Menard

A BILL 

FOR AN ACT ENTITLED

1 "An Act perm itting the state or political subdivisions of the state to en ter into project

2 labor agreem ents."

3 BE IT  ENACTED BY THE LEGISLATURE O F THE STATE OF ALASKA:

4 * Section 1. AS 23.05.380 is amended to read:

5 Sec. 23.05.380. REGULATIONS. The agency shall adopt regulations under the

6 Administrative Procedure Act (AS 44.62) to carry out labor relations functions under

7 AS 23.05.360 - 23.05.390, AS 23.40.070 - 23.40.260, AS 36.90.150, and AS 42.40.730 -

8 42.40.890.

9 * Sec. 2. AS 36.90 is amended by adding a new section to read:

10 Sec. 36.90.150. PROJECT LABOR AGREEMENTS, (a) The purpose of this section

11 is to enable the state or a political subdivision of the state to structure labor relations at the job

12 site of a public construction project in the interests of industrial harmony and to permit public

13 agencies to make optimal use of their construction resources.

14 (b) If the public construction project meets the requirements of (c) of this section, the

-I-
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1 stale or a political subdivision of tli^ state and a representative of one or more labor organizations

2 representing employees in the budding, maintenance, and construction industry may enter into

3 a project labor agreement concerning labor relations on a public construction project whether or

4 not the representative is a majority status labor organization under 29 U.S.C. 159. However, they

5 may not enter into a project labor agreement to cover work currently or traditionally performed

6 by employees of the state or political subdivision or work covered under a current collective

7 bargaining agreement between the state or political subdivision and a labor organization

8 representing employees o f the state or political subdivision unless both the state or political

9 subdivision and the labor organization representing the employees consents to coverage of that

10 work in the project labor agreement. In addition to addressing wages, hours, and other terms and

11 conditions of employment, the agreement may, with respect to labor relations on the project,

12 (1) require the state or political subdivision to require a contractor, subcontractor,

13 or other person on the project to

14 (A) notify labor organizations representing building, maintenance, and

15 construction industry employees of project employment opportunities; or

16 (B) accept referrals of qualified applicants from the labor organizations

17 for project employment;

18 (2) provide for priority in opportunities for employment referrals based on

19 minimum training or experience qualifications or based on length of service

20 (A) with the contractor, subcontractor, or other person;

21 (B) in the industry; or

22 (C) in the particular geographical area;

23 (3) require the state or a political subdivision of the state and one or more labor

24 organizations representing employees in the building, maintenance, and construction industry to

25 enter into an agreement concerning labor relations on a public construction project, to cease or

26 refrain, or agree to cease or refrain, from handling, using, selling, transporting, or doing business

27 with a contractor, subcontractor, or other person.

28 (c) This section applies to a public construction project only if

29 (1) the project is entirely funded by state and local funds; and

30 (2) the total cost of the project exceeds 57,000,000.

31 (d) The state or political subdivision shall retain substantial control of job site labor

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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1 relations including the means, manner, and standards o f performance of all employees engaged

2 in work or employed on projects covered by an agreement entered into under this section.

3 (e) If a settlement is reached at the completion of negotiations under this section, the

4 state or political subdivision shall reduce the settlement to writing in the form of an agreement.

5 The agreement may include a term for which it will remain in effect, not to exceed three years.

6 However, if the specific project is expected to last longer than three years, the term may exceed

7 three years but may not exceed the length of the project. The agreement must include a

8 grievance procedure with binding arbitration as its final step.

9 (0  The labor relations agency shall adopt regulations under the Administrative Procedure

10 Act (AS 44.62) to implement this section.

11 (g) Notwithstanding a project labor agreement entered into under this section, employees

12 of the contractors and subcontractors on a public construction project are not considered

13 employees of the state or political subdivision of the state.

14 (h) An agreement entered into under (b) o f this section does not constitute an election

15 under 29 U.S.C. 159.

16 (i) The provisions of AS 36.30 do not apply to agreements entered into under this

17 section.

18 (j) An agreement entered into under this section is not prohibited under AS 45.50.562 -

19 45.50.596.

20 * Sec. 3. AS 36.30.850(b) is amended by adding a new paragraph to read:

21 (23) agreements entered into under AS 36.90.150.

22 * Sec. 4. AS 45.50.572 is amended by adding a new subsection to read:

23 (j) AS 45.50.562 -45.50.596 do not prohibit agreements entered into under AS 36.90.150

24 between a public employer and a labor organization or representative of labor organizations.

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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CS FOR SENATE BILL NO. 95 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): SENATORS KODEY, Menard

- h  3  J / '  ? /

A BILL 

FOR AN ACT ENTITLED

1 "A n Act perm itting the state or political subdivisions of the state to enter into project

2 labor agreem ents."

3 BE IT  ENACTED BY THE LEGISLATURE O F TH E STATE OF ALASKA:

4 * Section 1. AS 23.05.380 is amended to read:

5 Sec. 23.05.380. REGULATIONS. The agency shall adopt regulations under the

6 Administrative Procedure Act (AS 44.62) to cany out labor relations functions under

7 AS 23.05.360 - 23.05.390, AS 23.40.070 - 23.40.260, AS 36.90.150, and AS 42.40.730 -

8 42.40.890.

9 * Sec. 2. AS 36.90 is amended by adding a new section to read:

10 Sec. 36.90.150. PROJECT LABOR AGREEMENTS, (a) The purpose of this section

11 is to enable the state or a political subdivision of the state to structure labor relations at the job

12 site of a public construction project in the interests of industrial hannony and to permit public

13 agencies to make optimal use of their construction resources.

14 (b) The state or a political subdivision of the state and a representative of one or more

-1- C S S B  95( )
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19
20

21

n

23

24

25

26

27

28

29

30

31

labor organizations representing employees in the building, maintenance, and construction 

industry may enter into a project labor agreement concerning labor relations on a public 

construction project whether or not the representative is a majority status labor organization under 

29 U.S.C. 159. However, the' may not enter into a project labor agreement to cover work 

currently or traditionally performed by employees of the state or political subdivision or work 

covered under a current collective bargaining agreement between the state or political subdivision 

and a labor organization representing employees of the state or political subdivision unless both 

the state or political subdivision and the labor organization representing the employees consents 

to coverage of that work in the project labor agreement. In addition to addressing wages, hours, 

and other terms and conditions of employment, the agreement may, with respect to labor relations 

on the project,

(1) require the state or political subdivision to require a contractor, subcontractor, 

or other person on the project to

(A) notify labor organizations representing building, maintenance, and 

construction industry employees of project employment opportunities; or

(B) accept referrals of qualified applicants from the labor organizations 

for project employment;

(2) provide for priority in opportunities for employment referrals based on 

minimum training or experience qualifications or based on length of service

(A) with the contractor, subcontractor, or other person;

(B) in the industry; or

(C) in the particular geographical area;

(3) require the state or a political subdivision of the state and one or more labor 

organizations representing employees in the building, maintenance, and construction industry to 

enter into an agreement concerning labor relations on a public construction project, to cease or 

refrain, or agree to cease or refrain, from handling, using, selling, transporting, or doing business 

with a contractor, subcontractor, or other person.

(c) The state or political subdivision shall retain substantial control of job site labor 

relations including the means, manner, and standards of performance of all employees engaged 

in work or employed on projects covered by an agreement entered into under this section.

(d) If a settlement is reached at the completion of negotiations under this section, the

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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4
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6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

state or political subdivision shall reduce the settlement to writing in the form of an agreement. 

The agreement may include a term for which it will remain in effect, not to exceed three years. 

However, if the specific project is expected to last longer than three years, the term may exceed 

three years but may not exceed tiie length of the project. The agreement must include a 

grievance procedure with binding arbitration as its final step.

(e) The labor relations agency shall adopt regulations under the Adn.inistrative Procedure 

Act (AS 44.62) to implement this section.

(0  Notwithstanding a project labor agreement eniere.d into under this section, employees 

of the contractors and. subcontractors on a public construction project are not considered 

employees of the state or political subdivision of the state.

(g) An agreement entered into under (a) of this section does not constitute an election 

under 29 U.S.C. 159.

(h) The provisions of AS 36.30 do not apply to agreements entered nto under this

section.

(i) An agreement entered into under this section is not prohibited under AS 45.50.562 - 

45.50.596.

* Sec. 3. AS 36.30.850(b) is amended by adding a new paragraph to read:

(23) agreements entered into under AS 36.90.150.

* Sec. 4. AS 45.50.572 is amended by adding a new subsection to read:

(j) AS 45.50.562 -45.50.596 do not prohibit agreements entered into under AS 36.90.150 

between a public employer and z  labor organization or representative of labor organizations.

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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CS FOR SENATE BILL NO. 95 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered?
Referred:

Sporisor(s): SENATORS RODEY, Menard

A BILL 

FOR AN ACT ENTITLED

"A n Act perm itting the state or political subdivisions of the state  to en ter into project

labor agreem ents."

BE IT  ENACTED BY TH E LEGISLATURE O F TH E STATE O F ALASKA:

* Section 1. AS 23.05.380 is amended to read:

Sec. 23.05.380. REGULATIONS. The agency shall adopt regulations under the 

Administrative Procedure Act (AS 44.62) to carry out labor relations functions under 

AS 23.05.360 - 23.05.390, AS 23.40.070 - 23.40.260, AS 36.90.150, and AS 42.40.730 -

42.40.890.

* Sec. 2. AS 36.90 is amended by adding a new section to read:

Sec. 36.90.150. PROJECT LABOR AGREEMENTS, (a) The purpose of this section 

is to enable the state or a political subdivision of the state to structure labor relations at the job 

site of a public construction project in the interests of industrial harmony and to permit public 

agencies to make optimal use of their construction resources.

(b) The state or a political subdivision of the state and a representative of one or more

-1-
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1 labor organizations representing employees in ihe building, maintenance, and construction

2 industry may enter into a project labor agreement concerning labor relations on a public

3 construction project whether or not the representative is a majority status labor organization under

4 29 U.S.C. 159. In addition to addressing wages, hours, and other terms and conditions of

5 employment, the agreement may, with respect to labor relations on die project,

6 (1) require the state or political subdivision to require a contractor, subcontractor,

7 or other person on the project to

8 (A) notify labor organizations representing building, mmntenance, and

9 construction industry employees of project employment opportunities; or

10 (B) accept referrals of qualified applicants from the labor organizations

11 for project employment;

12 (2) provide for priority in opportunities for employment referrals based on

13 minimum training or experience qualifications or based on length of service

14 (A) with the contractor, subcontractor, or other person;

15 (B) in the industry; or

16 (C) in the particular geographical area;

17 (3) require the state or a political subdivision of the state and one or more labor

18 organizations representing employees in the building, maintenance, and construction industry to

19 enter into an agreement concerning labor relations on a public construction project, to cease or

20 refrain, or agree to cease or refrain, from handling, using, selling, transporting, or doing business

21 with a contractor, subcontractor, or other person.

22 (c) The state or political subdivision shall retain substantial control o f job site labor

23 relations including the means, manner, and standards o f performance of all employees engaged

24 in work or employed on projects covered by an agreement entered into under this section.

25 (d) in negotiating and implementing an agreement under this section, the state or political

26 subdivision o f the state and the labor organization or representative o f labor organizations shall

27 comply with the requirements for negotiating and implementing collective bargaining agreements

28 set out in AS 23.40.070, 23.40.110 - 23.40.160, 23.40.180, 23.40.190, and 23.40.250.

29 (e) If a settlement is reached at the completion of negotiations under this section, the

30 state or political subdivision shall reduce the settlement to writing in the form of an agreement.

31 The agreement may include a term for which it will remain in effect, not to exceed three years.

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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1 However, if the specific project is expected to last longer than three years, the term may exceed

2 three years but may not exceed the length of the project. The agreement must include a

3 grievance procedure with binding arbitration as its final step. Either party to the agreement has

4 a right o f action to enforce the agreement by petition to the Alaska labor relations agency

5 established in AS 23.05.360.

6 (f) The labor relations agency shall adopt regulations under the Administrative Procedure

7 Act (AS 44.62) to implement this section.

8 (g) Notwithstanding a project labor agreement entered into under this section, employees

9 of the contractors and subcontractors on a public construction project are not considered

10 employees o f the state or political subdivision of the state.

11 (h) An agreement entered into under (a) of this section does not constitute an election

12 under 29 U.S.C. 159.

13 (i) The provisions of AS 36.30 do not apply to agreements entered into under this

14 section.

15 (j) An agreement entered into under this section is not prohibited under AS 45.50.562 -

16 45.50.596.

17 * Sec. 3. AS 36.30.850(b) is amended by adding a new paragraph to read:

18 (23) agreements entered into under AS 36.90.150.

19 * Sec. 4. AS 45.50.572 is amended by adding a new subsection to read:

20 (j) AS 45.50.562 - 45.50.596 do not prohibit agreements entered into under AS 36.90.150

21 between a public employer and a labor organization or representative o f labor organizations.

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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C S
CS FOR SENATE BILL NO. 95 C )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST S

7-LS031SM5 

<2/28/91 )

BY

Offered:
Referred:

Sponsor(s): SENATORS RODEY, Menard

&  m / K

A BILL 

FOR AN ACT ENTITLED

1 "An Act perm itting the state or political subdivisions of the state to enter into project

2 labor agreem ents."

3 BE IT  ENACTED BY TH E LEGISLATURE OF TH E STATE OF ALASKA:

4

5

6

7

8 

9

10

11

12

13

14

* Section 1. AS 23.05.380 is amended to read:

Sec. 23.05.380. REGULATIONS. The agency shall adopt regulations under the 

Administrative Procedure Act (AS 44.62) to carry out labor relations functions under 

AS 23.05.360 - 23.05.390, AS 23.40.070 - 23.40.260, AS 36.90.150. and AS 42.40.730 -

42.40.890.

* Sec. 2. AS 36.90 is amended by adding a new section to read:

Sec. 36.90.150. PROJECT LABOR AGREEMENTS, (a) The purpose of this section 

is to enable the state or a political subdivision of the state to structure labor relations at the job 

site of a public construction project in the interests of industrial harmony and to permit public 

agencies to make optimal use of their construction resources.

(b) The state or a political subdivision of the state and a representative of one or more



1 labor organizations representing employees in the building, maintenance, and construction

2 industry' may enter into a project labor agreement concerning labor relations on a public

3 construction project whether or not the representative is a majority status labor organization under

4 29 U.S.C. 159. In addition to addressing wages, hours, and other terms and conditions of

5 employment, the agreement may, with respect to labor relations on the project,

6 (1) require the state or political subdivision to require a contractor, subcontractor,

7 or other person on the project to

8 (A) notify labor organizations representing building, maintenance, and

9 construction industry employees of project employment opportunities; or

1C (B) accept referrals of qualified applicants from the labor organizations

11 for project employment;

^ 2  (2) provide for priority in opportunities for employment referrals based on

13 minimum training or experience qualifications or based on length of service

14 (A) with the contractor, subcontractor, or other person;

15 (B) in the industry; or

16 (C) in the particular geographical area;

17 (3) require the state or a political subdivision of the state and one or more labor

18 organizations representing employees in the building, maintenance, and construction industry to

19 enter into an agreement concerning labor relations on a public construction project, to cease or

20 refrain, or agree to cease or refrain, from handling, using, selling, transporting, or doing business

21 with a contractor, subcontractor, or other person.

22 (c) The state or political subdivision shall retain substantial control of job site labor

23 relations including the means, manner, and standards of performance of all employees engaged

24 in work or employed on projects covered by an agreement entered into under this section.

25 (dTTtniegotiating and implementing an agreement under this section, the state or political
■

26 subdivision of the state and the labor organization or representative of labor organizations shall

27 comply with the requirements for negotiating and implementing collective bargainingagreim ents

28 set out in AS 23.40.070, 23.40.110 - 23.40.160, 23.40.180, 23.40.190, and 23.40.250. 7

29 (e) If a settlement is reached a: the completion of negotiations under this section, the

30 state or political subdivision shall reduce the settlement to writing in the form of an agreement.

31 The agreement may include a term for which it will remain in effect, not to exceed three years.

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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1 However, if the specific re je c t  is expected to last longer than three years, the term may exceed

2 three years but may not exceed the length of the project. The agreement must include a

3 grievance procedure with binding arbitration as its final step. ^Either party to the agreement has

4 a fight of action to enforce the agreement by petition to the Alaska labor relations agency
■

5 established in AS 23.05.360,

6 (f) The labor relations agency shall adopt regulations under the Administrative Procedure

7 Act (AS 44.62) to implement this section.

8 (g) Notwithstanding a project labor agreement entered into under this section, employees

9 of the contractors and subcontractors on a public construction project are not considered

10 employees of the state or political subdivision of the state.

11 (h) An agreement entered into under (a) of this section doe.; not consutute an election

® 12 under 29 U.S.C. 159.

13 (i) The provisions of AS 36.30 do not apply to agreements entered into under this

14 section.

15 (j) An agreement entered into under this section is not prohi, 'd under AS 45.50.562 -

16 45.50.596.

17 * Sec. 3. AS 36.30.850(b) is amended by adding a new paragraph to read:

18 (23) agreements entered into under AS 36.90.150.

19 * Sec. 4. AS 45.50.572 is amended by adding a new subsection to read:

20 (j) AS 45.50.562 - 45.50.596 do not prohibit agreements entered into under AS 36.90.150

21 between a public employer and a labor organisation or representative o f labor organizations.

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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W A L T E R  _

GOVE ■ ■—I. H I C K E L

\ TJJ- I  I I

S  T  A T  15 O F  A  1, A  fS K  A
□ F F I C r  O F  T H E  G O V E R N O R  

.J I.! N E  A  U

April 24, 1991

Senator Drue Pearce 
Capitol Building 
Room 510
Dear Senator Pearce:
I want to thank you for the letter and copies of the public 
comment on Senate Bill 95.
With best regards.

Sincerely,

Walter yHicke! 
Governor



D iv is io n  Lnhnr Relations B i l l  N u m b e r  f ’SSH 95

B ill T i t l e  An Act permitting public entities to on tor into project lnhnr agreements.________________

P o s i t i o n  S ta te m e n t :  E x p la in  b rie fly  w h a t bill does, i ts  im p ac ts  an d  D e p a r tm e n t’s 
position , i.e ., a) su p p o rt, b) do n o t su p p o rt, c) n e u tra l  or d) oppose.

CCSB 95 m odifies the  original bill by proposing th a t  m ost of the tex t be added to T itle  36 (Public W orks), 
ra th e r  th a n  in AS 23.40, Public E m ploym ent R elations Act (PERA). T h e  CS is clear in its  title , in te n t  and 
wording. N ev erth e less, i t  is su b stan tiv e ly  the  sam e bill a s  th e  original version; we are opposed to it.

CSSB 95 is loosely m odeled a fte r po rtions of the  N ational Labor R elations Act (NLRA) w hich p e rm its  the  
negotiation  of so-called "project labor agreem ents"  betw een p riva te  construction con tracto rs and  unions 
which trad itio n a lly  re p re sen t em ployees in the build ing an d  construction  trades. However, CCSB 95 
proposes a rad ical d ep a rtu re  from ex is tin g  law by au th o riz in g  public en titie s  which con tract o u t 
construction  or m ain ten an ce  to n eg o tia te  directly  w ith un ions th e  wages, hours an d  te rm s of em ploym ent 
which will govern  the  em ployees su b seq u en tly  u tilized  by  th e  p riv a te  contructor(s) who is aw ard ed  the  
construction  contract. T he p riv a te  co n trac to r h as  no role in these  collective bargain ing  nego tiations. 
F u rth e r, th e  bill proposes th a t  th e  public en tity  m u st re ta in  control of the  job site labor re la tio n s , 
including  th e  m eans, m an n er and  s ta n d a rd s  or perform ance of th e  p riv a te  con tracto r’s "em ployees" 
w orking on th e  project. To our know ledge, no o ther s ta te  h a s  enacted  law  au th o riz in g  the  nego tia tion  of 
project lab o r ag reem en ts  directly  w ith th e  governm ent, r a th e r  th an  the  trad itio n a l p rim ary  em ployer 
(contractor) who ac tua lly  does th e  w ork.

Even if  co n stitu tio n a l, th is  type of governm en t in trusion  in to  and  control of p riv a te  sector labor re la tio n s 
is bad public policy. Exercise of gov ern m en t au th o rity  u n d e r these  provisions would effectively s tr ip  
privntft em ployers of th e ir ab ility  to freelv  engage in good fa ith  b arg a in in g  with un ions a s  provided  in 
federal law . I t  ra ises  th e  d istinc t possib ility  th a t  sm all con tracto rs and  nonunion con tracto rs will be 
severely d isad v an tag ed  in com peting for public works con tracts, since th e  project labor ag reem en t 
nego tiated  w ith o u t th e ir  p artic ip a tio n  m ay requ ire  a union h irin g  hall.

A P P R O V E D :

D i 1’e C to r  Bruce Cummings D i v i s i o n  Labor R elations

S i g n a t u r e  ■" ' D a t e  <
✓

C o m m i s s i o n e r  Millott Keller

(For m o r e  information, call Barbara Pritchett 465-2200) Rev. U1/28/91
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P O S IT IO N  P A P E  I i 
C S S 3  95

P o s i t io n  S t a t e m e n t  C o n t in u e d :

The bill requ ires ihu l any such ag reem en t conlain a grievance procedure cu lm inating  in b ind ing  
arb itra tio n . T h is is no t requ ired  in federal law; it is sub ject to the free g ive-and-take of nego tiations. The 
bill req u ires th a t  d isputes a ris in g  from th e  negotiation or im p lem en ta tio n /ad m in istra tio n  of such contract, 
be ad jud ica ted  u n d er PERA, ra th e r  th an  u n d er the NLRA.

' i Acfe
The su b stan tm l control over em ployees w hich the  public en tity  can or m u st exercise u n d er th is  proposal-- 

^  combined w ith its  cross-references to A laskan  public em ployee labor la w -ra ise s  th e  possib ility  th a t  public
en titie s  nego tia ting  such a project labor ag reem en t would be found u n d e r federal tax  and /o r em ploym ent 
law s to be jo in t or p rim ary  em ployers of th e  project w orkers, n o tw ith stan d in g  the aw ard  of a  sep a ra te  
construction or m ain tenance ag reem en t w it l . a "contractor."

Proponents hav e  advocated th is  bill as  p rom oting  A laska h ire  on public works contracts. H ow ever, it is 
Ivfh.’n t '  u n rie a r  how union re ferra ls  u n d e r th is  bill would con tribu te  to A laska h ire  any  m ore th an  is a lread y  

perm issib le  u n d e r ex isting  NLRA provisions for project labor agreem ents.

P roponents also  suggest th a t  project labo r ag reem en ts w ould be m ore economical u n d e r th is  bill th an  
u n d er th e  NLRA, a lthough  again  i t  is u n c lea r how. I t  is also u n clea r w hether public e n titie s  m ay abandon 
a ttem p ts  to nego tiate  such an  ag reem en t, once th e  process is in itia ted ; cross-references to PE R A  for 
adjudication of d ispu tes suggest th a t  any  a ttem p ts  to w ith d raw  because of economic u n feasab ility  would 
be procedurally  burdensom e and  tim e-consum ing, if  no t im possible.

A lthough u tiliza tion  of bill provisions is ostensibly  perm issive, th e  re a lity  is th a t  o rganized  lab o r m ay  
j  exercise irre s is tib le  p ressu re  on public en titie s  to, a t  a  m inim um , "expe- ,m ent" w ith app lica tion  of th e  new  

law. Since public em ployers a re  n o t experienced or w ell-tra ined  in th e  negotiation an d  execution of 
construction labor ag reem en ts (nor m ain ten an ce  agreem ents, in m any cases), th e re  is a  s tro n g  possibility  
th a t  such ag reem en ts  would be less cost-effective th an  those  nego tia ted  w ith p riv a te  em ployers. T he S ta te  
h a s  experienced th is  re su lt in  the  nego tia tion  of th e  in itia l m ain ten an ce  ag reem en t (1974) w ith  its  Labor, 
T rades and  C rafts  b a rg a in in g  un it.

inc^n

y e t *

T his bill also ra ise s  the  specter of ju risd ic tio n a l d ispu tes betw een public em ployee un ions an d  th e ir  p rivate  
sector co u n terp arts . At the  S ta te  level, ju risd ic tion  on m ain ten an ce  ar.d sm all-scale construc tion  w ork is 
p resum ed  by organizations re p resen tin g  S ta te  em ployees. T his bill m ay enable th e  nego tia tion  of labor 
ag reem en ts for th is  work w ith un ions who are  no t now the  m ajority  s ta tu s  rep resen ta tiv e  of th ese  
employees. How th is  can be reconciled w ith  o ther provisions of PERA regard ing  re p re sen ta tio n  r ig h ts  is 
n o t explained in the  bill itself; p resum ably , th is issue would be u ltim ate ly  resolved by legal d isp u tes  over 
ju risd iction .

LEGI’P.KHM 
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Bill N o :  Senate Bill No. 95 D a t e : February 19, 1991

T i t l e :  "An Act relating to agreements C o n ta c t ' : Eileen Plate

and a public employer."

Senate Bill No. 95 would amend the Public Employment Relations Act to 
insulate certain conduct from an unfair labor practice charge under 
AS 23.40.110. A public employee labor organization would not be able to 
charge a public employer with an unfair labor practice fur entering into an 
agreement with construction trade unions to impose restrictions on 
construction or maintenance contractors working for the public employer. 
SB No. 95 would allow terms in such an agreement that required the 
employer to notify labor unions of opportunities for employment, allowed 
unions to refer applicants for employment, imposed minimum training or 
experience requirements for employment, or required hiring preferences 
based on length of service with an employer, in an industry, or in a 
geographical area.

PERA  covers collective bargaining only between public employees and 
public employers. The effect of SB 95 on PERA  would be very narrow- 
insulating a public employer from an unfair labor practice charge by one of 
its bargaining unit representatives.

The purpose of PERA  as described in AS 23.40.070 is to provide for 
collective bargaining between public employees and public employers "to 
promote harmonious and cooperative relations between the government 
and its employees and to protect the public by insuring effective and 
orderly operations of government." SB  95 does not appear to either 
advance or obstruct this objective.

SB No. 95 would not have a fiscal impact on the Alaska Labor Relations 
Agency.

APPROVED:

between a labor organization 465-2700

Nancy cSear Usera, Commissioner 
Department of Labor

P O S I T I O N  P A P E R / D e p a r t m e n t  o f  L a b o r



(MAR 1 4 m\

¥  P O S I T I O N  

P A P E R

v D e p a r tm e n t  o f  T r a n s p o r t a t i o n  
a n d  P u b l i c  F a c i l i t i e s

BILL N O : CS SB 95 A PPROVED:

TITLE: Unfaii-Labor Practice Exemptions DATE: March 13,1991

CSSB 95 m od ifies  th e  o rig inal bill in  o rg an iza tio n  b u t n o t in ten t. W hile  the  
d e p a r tm e n t o rig inally  to o k  a n e u tra l position  to w ard  th is bill, w e have  
d iscu ssed  the  im plica tions o f it  w ith  o th er d ep a rtm en ts  w h o  a re  m ore  
k n o w led g eab le  of labo r law  an d  conclude th a t w e  can n o t su p p o rt i t .

T he P osition  P ap e r by  the  D ep artm en t o f A d m in is tra tio n  essen tially  describes 
the  reasons w h y  th is bill does n o t m ake  good  pub lic  policy. T he id ea  of 
g o v e rn m e n t n eg o tia tin g  lab o r ag reem en ts  w ith o u t co m p etitio n  w h ich  
co nsp ire  to  exclude m an y  citizens a n d  firm s from  th e  o p p o rtu n ity  to w o rk  on 
p u b lic  w orks projects is con troversia l a t best. A s the  b ill's lan g u ag e  is 
p e rm issiv e  a n d  n o t com pu lso ry , it is d o u b tfu l w e  w o u ld  seek to en te r in to  
su ch  ag reem en ts .

O u r re luc tance  to en ter in to  pro ject re la ted  labo r ag reem en ts  is b ased  on  an  
assessm en t o f ad v an tag es  a n d  d isadvan tages. T he cited  advan tages of low er 
w ag e  costs, h o u rs  of w o rk  an d  the like  are  fictional g iven  th a t m ost o f these  
e lem en ts are  fixed in  law . P erhaps w e cou ld  gain  a no-strike clause, b u t w e  
h av e  n o t experienced  an y  sign ifican t p ro ject de lays d u e  to labo r d isp u tes  
u n d e r  cu rre n t a rran g em en ts . A t risk , is the  lik e lihood  of legal challenges 
from  b o th  em ployees an d  con tracto rs w ho  are d en ied  access to the public  
w orks p ro g ram . Such challenges seem  likely an d  w o u ld  be expensive  in  bo th  
legal costs a n d  po ten tia l claim s an d  dam ages.

Because w e *vould n o t seek  to en ter in to  such  ag reem en ts , w e do  n o t forecast 
an y  fiscal im plica tions.

For Further Information contact Katy McHugh at 465-3900,



D e p a r tm e n t  o f  T r a n s p o r t a t i o n  
a n d  P u b l i c  F a c i l i t i e s

P O S I T I O N  

P A P E R

BILL NO: S enate  Bill No. 95

TITLE: " A n Act re la tin g  to ag reem en ts  b e tw ee n  a la b o r  o rg an iza tio n  a n d  a
p u b lic  em ployer."

DATE: 2/20/1991

The D ep artm en t does no t o p p o se  nor su p p o rt the bill. T he leg islation  shou ld , 
ho w ev er, im prove  the  lik lihood  o f A laska h ire  on  certa in  construction  
pro jects.



Alaska State Legislature
Sonalor Druo Pearco, Chair
Senator Virginia Collins, Vico Chair
Sonalor Dick Ellason 
Senalor Rick Halford 
Senator Jay Kerttula

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU ALASKA 99811 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018SENATE LABOR AND COMM ERCE 

COMMITTEE

M a r c h  19, 1991

K a t h l e e n  S t r a s b a u g h ,  A s s i s t a n t  A t t o r n e y  G e n e r a l
G e n e r a l  C i v i l  S e c t i o n
D e p a r t m e n t  o f  L a w
P.O. B o x  K
J u n e a u ,  A K  9 9 8 1 1

D e a r  Ms. S t r a s b a u g h :

T h e  S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e  h a s  b e e n  t a k i n g  t e s t i m o n y  
o n  S e n a t e  B i l l  95, A n  A c t  p e r m i t t i n g  t h e  s t a t e  o r  p o l i t i c a l  
s u b d i v i s i o n s  o f  t h e  s t a t e  t o  e n t e r  i n t o  p r o j e c t  l a b o r  a g r e e m e n t s .  
D u r i n g  a r e c e n t  hea r i n g ,  C o m m i s s i o n e r  M i l l e t  K e l l e r  o f  t h e  
D e p a r t m e n t  o f  A d m i n i s t r a t i o n  e n t e r e d  i n t o  t h e  r e c o r d  a c o p y  of  a 
m e m o r a n d u m  t h a t  y o u  w r o t e  t o  B r u c e  C u m m i n g s  a n d  R a n d y  S i m m o n s  on 
M a r c h  13, 1991.

F u r t h e r  c l a r i f i c a t i o n  of t h a t  m e m o r a n d u m  w o u l d  b e  a p p r e c i a t e d .  A  
p o i n t  b r o u g h t  o u t  in c o n v e r s a t i o n  r e g a r d i n g  t h e  l e g i s l a t i o n  w a s  
t h a t  a l l  e m p l o y e e s  are c o v e r e d  b y  e i t h e r  t h e  P u b l i c  E m p l o y e e s  
R e l a t i o n s  A c t  o r  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  Act.

I n  t h e  f i r s t  case, t h e  e m p l o y e e s  w o u l d  b e  c l a s s i f i e d  as p u b l i c  
e m p l o y e e s  a n d  e n t i t l e d  t o  all terms, c o n d i t i o n s  a n d  b e n e f i t s  
t h e r e  in. I n  t h e  s e c o n d  i n s t a n c e  it v/as n o t e d  t h a t  a c c o r d i n g  t o  
a 1st C i r c u i t  C o u r t  o f  A p p e a l s  r u l i n g  a p u b l i c  e n t i t y  i.e.? s t a t e  
o r  m u n i c i p a l i t y ,  c o u l d  n o t  n e g o t i a t e  o r  s e t  t h e  t e r m s  and 
c o n d i t i o n s  o f  a l a b o r  a g r e e m e n t  b e t w e e n  a p r i v a t e  e m p l o y e r  a n d  a 
l a b o r  o r g a n i z a t i o n .

W o u l d  y o u  p l e a s e  a d v i s e  m e  if m y  u n d e r s t a n d i n g  c o r r e c t  a n d  c o u l d  
y o u  p l e a s e  amp l i f y .



T h a n k  y o u  f o r  y o u r  t i m e l y  a t t e n t i o n  to t h i s  m a t t e r .  T h i s  
l e g i s l a t i o n  w i l l  be b r o u g h t  b e f o r e  t h e  c o m m i t t e e  f o r  an 
a d d i t i o n a l  h e a r i n g  in the n e a r  future.

S i n c e r e l y ,

R o d  M o u r a n t  
L e g i s l a t i v e  A i d e

A t t a c h m e n t s
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t o  D. R a n d y  S i m m o n s ,  D e p u t y  CommissionoarE M a r c h  13, 1991
D e p a r t m e n t  of  T r a n s p o r t a t i o n  and

P u b l i c  F a c i l i t i e s  file n o -

a n d  t e l  n o  - 4 6 5 - 3 6 0 0

B r u c e  C u m m i n g s ,  D i r e c t o r  s u b j e c t  SB 95
D i v i s i o n  of L a b o r  R e l a t i o n s  
D e p a r t m e n t  of A d m i n i s t r a t i o n

from K a t h l e e n  Strasbaugt
A s s i s t a n t  A t t o r n e y  CJefieral

P l e a s e  f i n d  a t t a c h e d  c o p i e s  of o p i n i o n s  p r e p a r e d  by  o u r  
o f f i c e  a n d  l e g i s l a t i v e  l e g a l  c o u n s e l  r e g a r d i n g  last y e a r ' s  v e r s i o n  
o n  t h e  a b o v e  l e g i s l a t i o n .  W e  b e l i e v e  t h a t  t h i s  y e a r ' s  v e r s i o n s  
p o s e  s o m e  of t h e  s a m e  p r o b l e m s .

L a s t  year, Sen. R o d e y  i n t r o d u c e d  l e g i s l a t i o n  p r o p o s e d  b y  
t h e  I B E W  w h i c h  it (the IBEW) h o p e d  w o u l d  r e s u l t  in the u s e  of 
p r o j e c t  l a b o r  a g r e e m e n t s  in t h e  p u b l i c  s e c t o r .  W e  b e l i e v e  t h e y  h a d  
t w o  a r r a n g e m e n t s  in m i n d :  [1] the p r o j e c t  o w n e r  ent e r s  a g r e e m e n t s  
w i t h  l a b o r  u n i o n s  t h a t  t h e i r  h i r i n g  h a l l s  w i l l  be u s e d  on  
c o n s t r u c t i o n  p r o j e c t s  a n d  t h e n  r e q u i r e s  its c o n t r a c t o r s  to u s e  the 
h a l l s  in a c c o r d a n c e  w i t h  the a g r e e m e n t ,  a n d  [2] t h e  o w n e r  r e q u i r e s  
its b i d d e r s  to  u s e  u n i o n  labor. I B E W  s u g g e s t e d  th a t  it c o u l d  
i n s u r e  l o c a l  h i r e  if s u c h  a g r e e m e n t s  w e r e  i m p l e m e n t e d .

T h e  l e g i s l a t i v e  d e v i c e  u s e d  l a s t  y ear, and a g a i n  th i s  
y e a r  in 3B 95 (also i n t r o d u c e d  b y  Sen. R o d e y ) ,  is an a m e n d m e n t  to 
P E R A  w h i c h  p r o t e c t s  p u b l i c  e m p l o y e r s  f r o m  u n f a i r  l a b o r  p r a c t i c e  
c h a r g e s  if t h e y  e n t e r  i n t o  p r e h i r e  a g r e e m e n t s  w i t h  the c o n s t r u c t i o n  
t r a d e  u n i o n s  for c e r t a i n  k i n d s  of p u b l i c  w o r k s  p r o j e c t s .  T h e  
o p i n i o n s  w r i t t e n  l a s t  y e a r  c e n t e r e d  a r o u n d  t h e  u n i o n ' s  l o cal h i r e  
t h e o r y ,  and the p o s s i b i l i t y  t h a t  s u c h  a r r a n g e m e n t s  m i g h t  be 
a n t i c o m p e t i t i v e ,  b o t h  u n d e r  a n t i t r u s t  laws and the s t a t e ’s 
p r o c u r e m e n t  code. T h e  o p i n i o n s  s u g g e s t  t h a t  e x c l u d i n g  n o n u n i o n  
w o r k e r s  or c o n t r a c t o r s  m i g h t  c o n s t i t u t e  d i s c r i m i n a t i o n  a g a i n s t  
p a r t i c u l a r  e c o n o m i c  g r o u p s  in v i o l a t i o n  o f  the s t a t e ' s  e q u a l  
p r o t e c t i o n  g u a r a n t e e ,  as i n t e r p r e t e d  b y  t h e  A l a s k a  S u p r e m e  C o u r t  in 
S t a t e  v. E n s e r c h  A l a s k a  C o n s t r u c t i o n .  I n c . , 787 P . 2d 624 ( A l a s k a  
1989).

N e i t h e r  l a s t  y e a r ' s  bi l l  n o r  th i s  y e a r ' s  a c t u a l l y  p e r m i t  
or m a n d a t e  p r o j e c t  l a b o r  a g r e e m e n t s ;  t h e y  m e r e l y  p e r m i t  p r e h i r e  
a g r e e m e n t s  w h e r e  the p u b l i c  e m p l o y e r  a c t u a l l y  e m p l o y s  the w o r k f o r c e  
on  a p r o j e c t .  N e i t h e r  c o v e r s  the s i t u a t i o n  w h e r e  a p r o j e c t  is p u t  
o u t  to bid. T h u s  it is u n l i k e l y  to r e s u l t  in p r o j e c t  l a b o r  
a g r e e m e n t s ,  t h o u g h  s o m e  p u b l i c  e n t i t i e s  m a y  use it if t h e y  use 
f o r c e  a c c o u n t s  for c o n s t r u c t i o n .  We u n d e r s t a n d  that a d r a f t  
c o m m i t t e e  s u b s t i t u t e  is c i r c u l a t i n g  w h i c h  p u r p o r t s  to c o v e r  the 
s i t u a t i o n  w h e r e  the p u b l i c  e n t i t y  is t h e  p r o j e c t  o w n e r  r a t h e r  th a n  
the e m p l o y e r  w h i c h  w o u l d  r e s u l t  in s u c h  a g r e e m e n t s .
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T h i s  y e a r ' s  b i l l  e x e m p t s  a g r e e m e n t s  d e s c r i b e d  in t h e  n e w  
s e c t i o n  it a d d s  to P E R A  fr o m  t h e  p r o v i s i o n s  of  AS  3 6 . 3 0  a n d  
a n t i t r u s t  s t a t u t e s .  It is n o t  c l e a r  t h a t  p r o j e c t  l a b o r  a g r e e m e n t s  
as c o n t e m p l a t e d  b y  t h e i r  s p o n s o r s  c o u l d  not n o n e t h e l e s s  b e  
c o n s i d e r e d  a n t i c o m p e t i t i v e ,  s i n c e  t h e  a p p r o v e d  a g r e e m e n t s  c o n c e r n  
th e  p u b l i c  e n t i t y  o n l y  w h e n  t h e y  act as e m p l o y e r s ,  n o t  as o w n e r s  
c o n t r a c t i n g  out. T h e  d r a f t  c o m m i t t e e  s u b s t i t u t e  is a n  e f f o r t  to 
g o v e r n  t h e  p u b l i c  e n t i t y  as a p r o j e c t  o w n e r  r a t h e r  t h a n  as an  
e m p l o y e r ,  b u t  b e c a u s e  it d i r e c t s  t h a t  t h e  p r o j e c t ’s l a b o r  r e l a t i o n s  
b e  c o n d u c t e d  u n d e r  PERA, and t h a t  t h e  p u b l i c  e n t i t y  r e t a i n  
s u b s t a n t i a l  c o n t r o l  o v e r  t h e  p r o j e c t s  e m p l o y e e s ,  it w o u l d  a p p e a r  
t h a t  t h e  p r o p o s e d  s u b s t i t u t e  d o e s  n o t  r e a l l y  c h a n g e  t h e  
r e l a t i o n s h i p s  i n v o l v e d .

T h e  p r o v i s i o n  of p r o p o s e d  A S  2 3 . 4 0 . 1 1 0 ( d )  a l l o w i n g  
p r e f e r e n c e  for a p a r t i c u l a r  g e o g r a p h i c a l  a r e a  m a y  n o t  b e  an u n f a i r  
l a b o r  p r a c t i c e  if t h e  b i l l  is e n a c t e d ,  b u t  the b i l l  w i l l  n o t  
p r o t e c t  p u b l i c  e m p l o y e r s  fr o m  E n s e r c h  l i a b i l i t y .  A n e w  s u b s e c t i o n ,  
p r o p o s e d  A S  2 3 . 4 0 . 1 1 0 ( e ) ,  has b e e n  a d d e d  w h i c h  p r o t e c t s  p u b l i c  
e m p l o y e r s  f r o m  u n f a i r  l a b o r  p r a c t i c e  c h a r g e s  for b o y c o t t i n g .  
H o w e v e r ,  it is u n l i k e l y  t h a t  c o u r t s  w o u l d  l o o k  f a v o r a b l y  o n  s u c h  
a c t i v i t i e s  b y  g o v e r n m e n t  e n t i t i e s .  T h e  s t a t e ' s  p r o t e c t i v e  l a b o r  
l e g i s l a t i o n  ( l i t t l e  D a v i s - B a c o n ,  O S HA, w o r k e r s '  comp, etc.) c o v e r s  
t h e  b a s i c  h e a l t h  a n d  s a f e t y  of t h e  s t a t e ' s  w o r k e r s .  T h u s  t h e  
p r i m a r y  p u b l i c  p u r p o s e  a d v a n c e d  i n  s u p p o r t  of s u c h  a g r e e m e n t s  is 
t h e  p u r c h a s e  o f  l a b o r  pe a c e ,  i.e., if t h e  p u b l i c  e m p l o y e r  s i g n s  up, 
t h e  u n i o n  p r o m i s e s  n o t  d i s r u p t  its p r o j e c t .  In l i t i g a t i o n  in 
M a s s a c h u s e t t s ,  s u c h  an a g r e e m e n t  h a v e  b e e n  c h a l l e n g e d  o n  t h e  t h e o r y  
t h a t  t h e  b e s t  p r i c e  is in the p u b l i c  i n t e r e s t ,  a n d  if s u c h  a n  
a g r e e m e n t  r e s u l t s  in t h e  r e j e c t i o n  of l o w e r  bids, it is i n i m i c a l  to 
t h e  p u b l i c  i n t e r e s t . 1/ A n d  of c o u r s e  w h e n  a g o v e r n m e n t  d i s p e n s e s  
its f a v o r s  in a d i s c r i m i n a t o r y  f a s h i o n ,  it is s u b j e c t  to  E n s e r c h  
t y p e  e q u a l  p r o t e c t i o n  c h a l l e n g e .

As t o  the b o y c o t t  or  "hot c a r g o "  p o r t i o n  of t h e  b ill, if 
a g o v e r n m e n t  c a n ' t  d e b a r  c o n t r a c t o r s  w i t h o u t  g r a n t i n g  t h e m  a 
h e a r i n g ,  h o w  c a n  it u n d e r t a k e  a b o y c o t t  w i t h o u t  s o m e  s o r t  of d u e  
p r o c e s s ?

1 /  S u c h  an a g r e e m e n t  b y  the s t a t e  of  M a s s a c h u s e t t s  as o w n e r  was 
s t r u c k  d o w n  as v i o l a t i v e  of the N a t i o n a l  L a b o r  R e l a t i o n s  Act, w h i c h  
w a s  f o u n d  to p r e e m p t  the s t a t e ' s  e f f o r t s  to c o n t r o l  t h e  l a b o r  
r e l a t i o n s  b e t w e e n  the c o n t r a c t o r s  a n d  t h e i r  e m p l o y e e s .  A s s o c i a t e d  
G e n e r a l  C o n t r a c t o r s  v. M a s s a c h u s e t t s  W a t e r  R e s o u r c e s  A u t h o r i t y ,
 F . 2 d  _____ , 59 U . S . L . W .  2266 ( O c t o b e r  24, 19°0). T h e  c o m m i t t e e
s u b s t i t u t e  a t t e m p t s  to a v o i d  this i s s u e  by l e a v i n g  t h e  l a b o r  
r e l a t i o n s  in t h e  c o n t r o l  of the p u b l i c  e n t i t y .  H o w e v e r ,  this 

c o n t r o l  m a y  r e s u l t  in an e m p l o y m e n t  r e l a t i o n s h i p .
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It m i g h t  b e  w i s e  to e l i m i n a t e  at l e a s t  t h e  b o y c o t t  a n d  
g e o g r a p h i c  p r e f e r e n c e  s e c t i o n s  of the bill. T o  the e x t e n t  t h a t  
l a w s  are s u p p o s e d  t o  instr u c t ,  t h e  i n c l u s i o n  of the m a t e r i a l  m i g h t  
l e a d  a g o v e r n m e n t  e n t i t y  (many of  t h e  e n t i t i e s  c o v e r e d  b y  P E R A  a r e  
s m a l l  m u n i c i p a l i t i e s  a n d  u t i l i t i e s )  to c o n c l u d e  th a t  the g e o g r a p h i c  
p r e f e r e n c e  a n d  b o y c o t t i n g  are p e r m i s s i b l e ,  w h e n  t h e y  m i g h t  in fa c t  
r e s u l t  in c o n s t i t u t i o n a l  l i t i g a t i o n .

P l e a s e  l e t  me k n o w  if I c a n  p r o v i d e  a n y  f u r t h e r  
a s s i s t a n c e .

K S : l m k
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M E M O R A N D U M

TO: C y n th ia  L a r s o n
D e p a r tm e n t o f  Commerce 

and  E conom ic  D ev elo p m en t

FROM: B e r tra m  L . Wagnon
   E x e c u t iv e  D i r e c to

DATE: F e b r u a r y  2 0 , 1991

SUBJECT: R e q u e s te d  S t a f f A i v a l y s i s  o f
S e n a te  B i l l  H & C V s J

I  a p o lo g i s e  f o r  t h e  l a t e n e s s  o f  t h e  A u t h o r i t y 's  r e s p o n s e  and  a s s u r e  y o u  t h a t  
o u r  p e r fo rm a n c e  and r e s p o n s i v e n e s s  w i l l  im p ro v e .

S e n a te  B i l l  N o. 95 i s  t h e  p r e d e c e s s o r  o f  l a s t  y e a r ' s  S e n a te  B i l l  N o. 5 2 9 . I  
am a t t a c h i n g  f o r  y o u r  i n f o r m a t i o n  v a r i o u s  i t e m s  o f  c o r r e s p o n d e n c e  t h a t  go to  
t h e  h e a r t  o f  th e  p o l i c y  and  l e g a l  i s s u e s  a s s o c i a t e d  w i th  t h i s  p i e c e  o f
p ro p o s e d  l e g i s l a t i o n .  ~ —

I n  my o p i n i o n ,  th e  A u t h o r i t y 's  s t a f f  d o e s  n o t  p o s s e s s  t h e  e x p e r t i s e  r e q u i r e d  
t o  p e r fo rm  a  t r a d i t i o n a l  f i s c a l  n o t e  a n a l y s i s  o f  S e n a te  B i l l  9 5 . C e r t a i n l y  we 
c o u ld  p r o v i d e  o u r  o p in io n  on t h e  l i k e l y  im p a c ts  a s s o c i a t e d  w i t h  o u r  
d e v e lo p m e n t p r o j e c t s ,  b u t  f e e l  t h i s  n e e d s  to  b e  o f f e r e d  i n  th e  f u l l  c o n t e x t  o f  
a l l  p u b l i c  w o rk  p r o j e c t s .

You s h o u ld  b e  aw are  t h a t  th e  A u t h o r i t y  r e c e i v e s  i t 3  a u t h o r i t y  to  e n g a g e  in
p u b l i c  w o rk s  p ro c u re m e n t  u n d e r  d e l e g a t i o n  from  th e  D e p a r tm e n t  o f  
T r a n s p o r t a t i o n  and  P u b l i c  F a c i l i t i e s  (AS 3 6 .3 0 .0 1 5 ) .  T h i s  i s  t r u e  o f  n e a r l y  
a l l  o t h e r  s t a t e  a g e n c i e s  en g ag ed  i n  p u b l i c  w o rk s  a c t i v i t i e s .  T h is  b e in g  th e  
c a s e  I  w o u ld  recom m end t h a t  DOT&P? assum e th e  l e a d  r o l e  f o r  t h e  a d m i n i s t r a t i o n  
i n  r e s p o n d in g ,  a n a l y z i n g ,  and  i n t e r p r e t i n g  im p a c ts  a s s o c i a t e d  w i t h  t h i s  
l e g i s l a t i o n .

The A u t h o r i t y  i n t e n d s  t o  c o n t a c t  B0T&P? an d  r e q u e s t  t h e i r  a s s i s t a n c e  in
a n a ly z in g  t h e  im p a c ts  o f  th e  p ro p o s e d  l e g i s l a t i o n  on  th e  A u t h o r i t y ' s  
d e v e lo p m e n t p ro g ra m  a s  a u t h o r i z e d  f  AS 4 4 .3 3 .  How p r i v a t e  s e c t o r  d e v e l o p e r s  
and th e  c o n t r a c t i n g  com m unity  re - to  s t a t e  a g e n c i e s  p r o v id in g  n e g o t i a t e d
p r o j e c t  l a b o r  a g r e e m e n ts ,  a s  pa; o f  th e  b i d d i n g  d o c u m e n t, c a n  o n ly  be  
s p e c u l a t i v e  w i th o u t  t h e i r  d i r e c t  t e s t im o n y .

»
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J a n  H a r t  D o Y o u n g ,  Esq.
State, o f  A l a s k a
A T T O R N E Y  G E N E R A L 1S O F F I C E
A n t l - T r . u s t  D i v i s i o n
1 0 3 1  W e s t  4 t h  A v e n u e ,  S u i t e  2 0 0
A n c h o r a g e ,  A l a s k a  9 S 5 0 1

I
R q : . A n t i - T r u s t  C o m p l a i n t  A g a i n s t

N o r t h  S l o p e  O i l  C o m p a n i e s

D e a r  M s .  D e Y o u n g i

A l t h o u g h  I a a  w r i t i n g  t h i s  l e t t e r  in a y  c a p a c i t y ,  a s  G e n e r a l  
C o u n s e l  f o r  t h e  I n t e r n a t i o n a l  B r o t h e r h o o d  a t  E l e c - tricul W o r k e r s ,  
L o c a l  1 5 4 7  (“I B E W " ) ,  t h e  m a t t e r s  w e  s e e k  t o  b r i n g  t o  y o u r  a t t e n t i o n  
i n v o l v e  a m a j o r  p u b l i c  p o l i c y  i s s u e  f o r  t h e  S t a t e  o f  A l a s k a .  T.i 
t h e  conduct; c o m p l a i n e d  o f  h e r e i n  is n o t  e n j o i n e d ,  t h e  S t a t e  w i l l  
h a v e  p e r m i t t e d  t h e  o i l  c o m p a n i e s  t o  o b t a i n  t o t a l  c o n t r o l  o v e r  the 
N o r t h  S l o p e  L a b o r  M a r k e t  in c l e a r  v i o l a t i o n  o f  A S  4 5 , 5 0 , 5 6 4 ,  I t  
w i l l  h a v e  a l e o  c o n d o n e d  t h e  e f f o r t s  o f  t h a t  m o n o p o l y  t o  
a r t i f i c i a l l y  d e p r e s s  t h e  m a r k e t  r a t e  f o r  l a b o r .  T h e  s t a t e ' s  l a b o r  
o r g a n i z a t i o n s  h a v e  a l o o  b a e n  d e n i e d  t h e  o p p o r t u n i t y  t o  n e g o t i a t e  in 
a m a r k e t  c o m p o s e d  o f  m o r e  t h a n  o n e  e m p l o y e r   ̂o r  t o  s e c u r e  a 
c o m p e t i t i v e  m a r k e t  v a l u e  f o r  t h e  s e r v i c e s  o f  t h s i r  m e m b e r s .

F o r  t h e s e  r e a s o n s ,  p l e a s e  c o n s i d e r  t h i s  a n  o f f i c i a l  
c o m p l a i n t  f i l e d  p u r s u a n t  t o  A S  4 3 . 5 0 . 5 9 0  a n d  a r e q u e s t  t h a t  t h e  
A t t o r n e y  C e n e r a l  c o m m e n c e  a n  i n v e s t i g a t i o n  i n t o  t h e  a l l e g a t i o n s  
c o n t a i n e d  h e r e i n .

P T A T E M S N T  O F  ? A C T §

T h e  i n s t a n t  p r o b l e m  h a a  its r o o t s  in s e v e r a l  i n f o r m a l  
l u n c h e o n  d i s c u s s i o n s  in 1538 b e t w e e n  B i l l  W a d e ,  t h e  n e w l y - a p p o i n t e d  
C E O  o f  A r c o  A l a s k a  ("Arcc") a n d  G a r y  B r o o k s ,  B u s i n e s s  M a n a g e r  o f  
t h e  I B E W .  A s  a r e s u l t  o f  t h o s e  d i s c u s s i o n s ,  Mr. W a d e  a g r e e d  t o  
e x p l o r e  t h e  p o s s i b i l i t y  of i m p r o v e d  r e l a t i o n *  b e t w e e n  A r c o  a n d  

o r g a n i z e d  l a b o r .  S i n e s  s u c h  a p r o j e c t  c o u l d  h a v e  e a s i l y  i n v o l v e d  
m o r ?  pc-opia t h d h  w o u l d  b e  p r a c t i c a l ,  t h e  d i s c u s s  i o n s  v o r u  n a r r o w e d  
to t h e  f i v a  b u s i n e s s  manage-rs o f  t h e  P e t r o l e u m  C r a f t s  C o u n c i l ,  i.e.
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t h a  P l u m b e r s , ;  P i p e f i t t e r s  6 S t e a m f i t t a r s  ( " F i t t e r s " )  ; l a b o r e r s  
I n t e r n a t i o n a l  U n i o n  o f  N o r t h  A a a r i c a  ( " L a b o r e r s " ) /  I n t e r n a t i o n a l  
u n i o n  o f  O p e r a t i n g  E n g i n e e r s  (“O p o r a t o r o " ) , G e n e r a l  T e a m s t e r s  
( " T e a m s t e r ? " ) /  t h o  I B E W  a n d  s e v e r a l  o i l  e o a p a n y  r e p r e s e n t a t i v e s  o f  
A r e o .

T h e  p a r t i e s  n e t  o c c a s i o n a l l y  o v o r  t h e  c o u r s e  o f  s e v e r a l  
m o n t h s  b u t  f o r m a l  n e g o t i a t i o n s  n e v e r  c o m m e n c e d .  C u r i o c a l y ,  A r c o  
a l l e g e d  f e a r  of a n  a n t i - t r u s t  l a w s u i t  i f  a n y  s i n g l e  o i l  c o m p a n y  
a g r e e d  t o  n e g o t i a t e  d i r e c t l y  w i t h  a n y  o n e  l a b o r  o r g a n i s a t i o n  
i n d i v i d u a l l y  o r  d i r e c t l y  w i t h  a g r o u p  o f  l a b o r  o r g a n i s a t i o n s . 
R a t h e r ,  it w a s  s t r o n g l y  i m p l i e d  t h r o u g h  t h e s e  t a l k s  t h a t  t h e  o i l  
c o m p a n i e s  w o u l d  d e a l  w i t h  l a b o r  o n l y  t h r o u g h  a c o n t r a c t o r  
a s s o c i a t i o n  s e r v i n g  a s  t h a  m i d d l e  c a n  in n e g o t i a t i o n s ,  f o r  all of 
t h e  o i l  companies'.

J u s t  p r i o r  t o  t h e  v o t e  r e p e a l i n g  E c o n o m i c  L i m i t  F a c t o r  
("ELF") d u r i n g  t h e  p a s t  l e g i s l a t i v e  c e s s i o n ,  r e a l  n e g o t i a t i o n s  
b e g a n  f o r  t h a  f i r s t  t i m e .  T h o  m o t i v a t i o n ,  h o w e v e r ,  w a s . p o l i t i c a l .  
Ceo.rge N e l s o n ,  f o r m e r  p r e s i d e n t  o f  B r i t i s h  P e t r o l e u m  E x p l o r a t i o n  
( " 3 P " ) , o f f e r e d  a b a n i c  7 o  p e r c e n t  w a g e  p a c k a g e  f o r  50 p e r c e n t  o f  
t h a  o i l  c o m p a n i e s '  w o r k  o n  t h e  N o r t h  S l o p e  in e x c h a n g e  f o r  a 
c o m m i t m e n t  b y  l a b o r  t o  l o b b y  t h o  l e g i s l a t i o n  a g a i n s t  t h o  r e p o a i .  
T h e  a v a i l a b i l i t y  o f  w o r k  o n  t h o  N o r t h  S l o p e  w a s  c a d e  e x p r e s s l y  
c o n d i t i o n a l  u p o n  l a b o r ' s  s u c c e s s  in b l o c k i n g  t h i s  l e g i s l a t i o n ,  b y  
t h e  f i r s t  vote, t h e  o f f e r  w e n t  f r o m  70 p e r c e n t  o f  t h e  b a s i c  w a g e  
a n d  50 p e r c e n t  o f  t h e  w o r k  t o  7 3 / 5 0  p e r c e n t ,  t h e n  t o  7 2 / 6 0  p e r c e n t ,  
a n d  t h e n  t o  7 5 / 6 0  p l u s  a $ 2 0  m i l l i o n  p i p e l i n e  job. F o r  c e v e r a l  o f  
t h e  c r a f t s  t h a t  w a s  s u f f i c i e n t ;  h o w e v e r ,  I B E W  h e l d  c u t  o n  t h a  b a s i s  
t h a t  i t  h z a u n w i l l i n g  t o  e n g a g e  in p o l i t i c a l  b l a c k m a i l  to s e c u r e  
w o r k  f o r  i t s  m e m b e r s .  T h e  m o n e y  a n d  o f f e r  w a s  a l s o  t o o  f a r  b e l o w  
1 B E W ' s  s c a l e .

T h a  E L F  w a s  u l t i m a t e l y  r e p e a l e d .  O n c a  t h a t  o c c u r r e d ,  n o  
a q r e e m e n t  w a s  r e a c h e d  a n d  n o  f u r t h e r  t a l k 3  t o o k  p l a c e  f o r  s e v e r a l  
m o n t h s .  T h a  o i l  c o m p a n i e s  w c r a  no l o n g e r  w i l l i n g  to n e g o t i a t e ;  
l a b o r  h a d  n o t  d e l i v e r e d  t h a  p r o m i s e d  v o t e s .  T h e n  in a p p r o x i - l a t e l y  
M a r c h  o f  1989 f o l l o w i n g  t h e  V a l d e z / E x x o n  o i l  s p i l l ,  G c o r g o  'Joleer, 
a p p a r e n t l y  d e c i d e d  i t  w a s  t i m e  t h e  o i l  c o m p a n i e s  a n d  l a b o r  
f i n a l i s e d  s o m e  k i n d  o f  a g r e e m e n t .  T h e  o i l  c o m p a n i e s  t h e n  r e t a i n s  
A t t o r n e y  T h o m a s  P. Ovcr.s, J r . ,  Esq. t o  c r e a t e  a N o r t h  Clor.e 
C o n t r a c t o r s  A s s o c i a t i o n  (tho '’A s s o c i a t i o n )  to d e a l  e x c l u s i v e l y  with, 
l a b o r .  Mr. O w e n s  w a s  t h e n  t o  m e a t  w i t h  r e p r e s e n t a t i v e s  of 
o r g a n i s e d  l a b o r  on b e h a l f  o f  t h e  ell c o m p a n i e s  t h r o u g h  t h e  

A s s o c i a t i o n .  S e v e r a l  r e p r c s o r . t a t i v e s  o f  l a b o r  d i d  m e e t  w i t h  M r .  

Cwer.s. H o w e v e r ,  cha p i p e l i n e  c r a f t s  the Laborer:'., t h e
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O p e r a t o r s ,  t h e  T e a m s t e r s  a n d  F i t t e r s  - -  h a d  a l r e a d y  c o n s e n t e d  t o  
tho. 70 p e r c e n t  w a g e  ra t e f o r  a l l  p i p a l i r m  w o r k  t h a t  t h e  A s s o c i a t i o n  
h a d  s c h e d u l e d .  T h e  A s s o c i a t i o n  t h e r e a f t e r  r o f u s o d  to d e a l  w i t h  a n y  
l a b o r  g r o u p  i n d i v i d u a l l y  o r  t o  d i s c u s s  a n y t h i n g  o t h e r  t h a n  o n e  
s t a n d a r d i s e d  set o f  teras3 a n d  c o n d i t i o n s .

i

O n g a  a n  agreement: w i t h  t h e  p i p e l i n e  d r a f t s  w a s  s i g n e d ,  
t h e r e  w a s  a b s o l u t e l y . n o  p o s s i b i l i t y  f o r  a n y  r e a l  n e g o t i a t i o n s  
b e t w e e n  t h e  a s s o c i a t i o n  a n d  t h e  r e m a i n i n g  b u i l d i n g  t r a d e s  c r a f t s  - -  
e v e n  a s s u m i n g  t h e r e  h a d  b e e n  b e f o r e .  In esse-nca, t h a  A s s o c i a t i o n  
h a d  s u c c e s s f u l l y  f i x e d  t h e  g o i n g  l a b o r  r a t e  a n d  t h e  b u i l d i n g  t r a d e s  
c r a f t s  w e r e  t o l d  " t h i s  is it, t a k e  it o r  l e a v a  I t . "  S e v e r a l  of t h a
c r a f t s  v e t o  u n w i l l i n g ,  b u t  ?vt a l o s s  f o r  W h a t  c l u e  t o  do, s i g n e d  a
s i m i l a r  a g r e e m e n t .  T h e  I B EW, h o w e v e r ,  a g a i n  d i d  n o t  a n d  t c  d a t e  is 
a d a m a n t l y  o p p o s e d  t o  b e i n g  f o r c e d  t o  a c c e p t  t o r u s  u n i l a t e r a l l y  
d i c t a t e d  b y  t h e  o i l  c o m p a n i e s  t h r o u g h  t h e  A s s o c i a t i o n .  M r .  B r o o k s  
h a s  s t e a d f a s t l y  r e f u s e d  to p e r m i t  t h e  A s s o c i a t i o n  to d i c t a t e  t o  t h a  
I B E W  h o w  m u c h  i t s  e l e c t r i c i a n s  c a n  a s k  f o r  t h a i r  s e r v i c e s  
r e g a r d l e s s  o f  w h a t  o t h e r  u n i o n s  m i g h t  h a v e  f o u n d  a g r a o a b l e ,  I B E W  
h a s  n a v e r  c o n s e n t e d  .to d e a l  as if a l l  o f  organised, l a b o r  w a s  o n e  

b a r g a i n i n g  u n i t .  K'iithsr.ia it w i l l i n g  t o  l e t  t h a  o i l  c o m p a n i e s  
d i c t a t e  s t a n d a r d - t e r m s .  T h a  r e s u l t ,  h o w e v e r ,  h a s  b e a n  t h a  t h r e a t
o f  e c o n o m i c  s a n c t i o n s  a n d  e n o r m o u s  p o l i t i c a l  p r e s s u r e  e x e r t e d  b y
t h e  o i l  c o m p a n i e s  t h r o u g h  t h e  A s s o c i a t i o n  t o  g e t  I B E W  t o  c a p i t u l a t e  
a n d  t h u s  s u c u r a  a t o t a l  m o n o p o l y ,

p u m tA S V

T h o  A s s o c i a t i o n  g a v e  i s e w  v e r y  l i t t l e ,  if eny, l a t i t u d e  to 
c h a n g e  o r  d a v i n t a  f r o m  t h e  t e r m s  it h a d  f o r c e d  u p o n  t h a  o t h e r  
u n i o n s .  T h e  m a j o r  p u r c h a s e r s  of W o r t h  S l o n e  l a b o r  h a v e  e s s e n t i a l l y  
e s t a b l i s h e d  6 d o m i n a n t  b u y e r ' s  a s s o c i a t i o n  t h a t  b e c a u s e  o f  t h e  
e x t e n t  o f  i t s  c o n t r o l  o v e r  t h e  m a r k e t  h a s  b e e n  a b l e  t o  d e c l a r e  t h a t  
h e n c e f o r t h  l a b o r  w i l l  b e  " s o l d "  for o n l y  c n o  s i n g l e  d e p r e s s e d  r a t e .  
T h o  A s s o c i a t i o n  a n d  t h r o u g h  it, t h a  o i l  c o m p a n i e s  h a v e  a p m l i s d  
e n o r m o u s  a n d  i n c r e a s i n g l y  t h r e a t e n i n g  p r e s s u r e  on t h e  I B E W  t o  
c a p i t u l a t e .  T h a  r e a s o n  is t h a t  w i t h o u t  I B E W ’s p a r t i c i p a t i o n ,  t h e  
m o n o p o l y  ia n o t  y e t  f u l l y  c o m p l e t e d .  O n  t h e  o t h e r  h a n d ,  t h e  
A s s o c i a t i o n  h a s  n o t  d e v i a t e d  f r o m  its p o s i t i o n  t h a t  t h o  I B E W  c a n  d o  
n o  b e t t e r  f o r  its m e m b e r s  t h a n  the A s s o c i a t i o n  h a s  pc-roitrr-d o t h e r  
u n i o n s ,  i n  fact, b e c a u s e  t h e  I B E W  h a s  r e f u s e d  t c  s i g n  an a g r e e m e n t  

s i m i l a r l y  r e d u c i n g  i t s  w a g e  r ^ t e  to t h e  7vl l e v e l ,  t h e  A s s o c i a t i o n  

h a s  s o l i c i t e d  t h e  o t h e r  u n i o n s  to d o  I B E W a  w o r k .  E c o n o m i c  

c o e r c i o n  ar.d p o l i t i c a l  p r e s s u r e  is t h u s  s t i l l  b e i n g  u t i l U e d  to 
c o n t r o l  t h e  h’o r t n  S l o p e  c o n s t r u c t i o n  m a r k e t .
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T h e  n a t u r e  of t h e  p r o b l e m  is f u r t h e r  d e s c r i b e d  in t h a  
a t t a c h e d  - l a t t e r  f r o m  G a r y  E r o o k o  t o  w e s l o y  N a s o n  d a c o d  M a r c h  12, 
1 5 9 0 .  A d d i t i o n a l . . i n f o r a a t i o n  c a n  b o  o b t a i n e d  f r o m  t h a  f a l l o w i n g :

J a m e a  H» S o a a l o y ,  V i c e  P r e s i d e n t ,
H o u s t o n  c o n t r a c t i n g  c o m p a n y  - 
A l a s k a ,  Ltd.

G a r y  B r o o k a ,  B u s i n e s s  M a n a g e r ,
.. I n t e r n a t i o n a l  B r o t h e r h o o d  o f  
E l e c t r i c a l  W o r k e r s ,  L o c a l  1547

-Ma.no P r e y ,  B u s i n e s s  M a n a g e r ,
L a b o r e r s  L o c a l  341

M a t t  Gi'eakia, B u s i n e s s  M a n a g e r ,  

I r o n v o r k e r G  L o c a l  7 5 1

tfesioy P. M a s o n ,  P r e s i d e n t ,  N o r t h  S l o p e  
C o n t r a c t o r s  A s s o c i a t i o n ?  a n d  V i c e  
P r e s i d e n t  a n d  A r e a  M a n a g e r  o f  H . e .  
P r i c e  c o n s t r u c t i o n  C o a p n a y

G e o r g e  N« N o l a o n ,  F o r m e r  P r e s i d e n t ,  
B r i t i s h  p e t r o l e u m  E x p l o r a t i o n

T h o m a s  P. O v a n a ,  J r . ,  A t t o r n e y  f o r  N o r t h  
S l o p e  c o n t r a c t o r s  - A s s o c i a t i o n

P h i l  T h i n g s t a d /  B u s i n e s s  M a n a g e r ,  
C a r p e n t e r s  L o c a l  1 2 s i

B i l l  tfado, p r e s i d e n t ,  C S O - A r c o  
A l a s k a ,  Inc.

( 5 6 3 - 3 4 1 9 )

( 2 7 2 - 6 5 7 1 )

( 2 7 2 - 4 5 7 1 )  

( 2 5 8 - 4 7 6 6 )  

( 3 4 5 - 4 6 5 7 )

( 2 7 8 - 1 6 1 1 )

( 2 7 6 - 3 9 6 3 )

( 2 7 6 - 3 5 3 3 )

( 2 6 5 - 6 4 9 9 )

c o n t a c t
I f  yo'l h av e  any a d d i t i o n a l  q u e s t i o n s ,  p l e a s e  f e e l  f r c o  t o  

me. W e  h o p e  t h e  s t a t e  w i l l  c o n s i d e r  t h o s e  p o t e n t i a l
a n t i - t r u s t  v i o l a t i o n s  a s  s e r i o u s l y  a a w e  do. T h e  o i l  c o m p a n i e s  
h a v e  s u c c e s s f u l l y  o b t a i n e d  a m o n o p o l y  o v o r  t h e  e m p l o y m e n t  m a r k e t  
a n d  waq-a r a t e s  c n  t h o  N o r t h  S l o p e .  T h e y  h a v e  u s e d  t h a t  m o n o p o l y  to 
rar.cate a v a g e  r o l l - b a c k  a c r o s s  t h e  e n t i r n  s t a t e  and, thu s ,  h.av<- 
a r t f u l l y  c o m p r e s s e d  t h e  p r e v a i l i n g  o r  D a v i c e C o n  r a t e  f o r  t h q  w o r k  
at i s s u e .  S u c h  a w a g e  r e d u c t i o n  w a s  n a d o  p o s s i b l e  r.ot b y  h a m  

b a r g a i n i n g .  R a t h e r ,  it w a s  t h e  d e c i s i o n  o f  tha o i l  c o m p a n i e s  tc  
a c t  in c o n c e r t  w i t h  e a c h  o t h e r  in o f f e r i n g  o n l y  o n e  f l a t  r a t e  f o -  

l a b o r  r e g a r d l e s s  o f  i t s  n a t u r e  or t h e  l a b o r  o r g a n i z u c i o n  i n v o l v e d

:0 Nfcli • 0 9 : 4 o F . C j
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t h a t  c r e a t e d  t h i s  m o n o p o l y .  it is a l s o  t h e  p r o d u c t  o f  a n  i l l e g a l  
c o m b i n a t i o n  in p u r s u i t  of p o l i t i c a l  g a i n s  o u t s i d o  t h o  s c o p e  o f  
t r a d i t i o n a l  c o l l e c t i v e  b a r g a i n i n g .  A n t i - t r u o t  e x e m p t i o n s  a p p l y  
o n l y  w h e n  t r a d i t i o n a l  b a r g a i n i n g  o c c u r s  a t  t h e  b e h e s t  o f  a l a b o r  
o r g a nization.. W h e n  an e m p l o y e r  g r o u p  i n i t i a t e s  b a r g a i n i n g  f o r  a 
p u r e l y  p o l i t i c a l  p u r p o s e  a n d  t h e n  c o e r c e s  l a b o r  to a g r e e  to 
m a n d a t e d  u n i f o r m  t e r m s , t h e  a n t i - t r u s t  e x e m p t i o n s  a r c  c l e a r l y  r.o 
l o n g e r  ap?Iieab?.'e.

C e r t a i n l y , '  g i v e n  t h e s e  f a cts, t h o  s t a t e  r.hould c o n s i d e r  
t h i s  a n a t t e r  o f  s u c h  s i g n i f i c a n t  p u b l i c  i n t e r e s t  t o  w a r r a n t  a t  
l e a s t  a n  i n v e s t i g a t i o n ;  w o  t h i n k  it is a n d  w e  l o o k  f o r w a r d  to y o u r  
i n v o l v e m e n t  a n d  y o u r  h e l p .  W h e n  a s i t u a t i o n  d e v e l o p s  o u c h  a s  it 
h a s  h e r o ,  t h e r e  arc c l e a r l y  a n t i - c r u s c  i m p l i c a t i o n s .  W h e n  a  
b u y e r ‘3 a s s o c i a t i o n  is. f o r m e d  w h i c h  is t h e n  a b l e  t o  f o r e c l o s e  a n y  
p r i c e  c o m p e t i t i o n  a m o n g  n o n - m e m b e r  s a i l e r s ,  a n  a n t i - t r u s t  v i o l a t i o n  
h a s  c e r t a i n l y  b e e n  a l l e g e d .  T h i s  is p r e c i s e l y  w h a t  t h e  o i l
c o m p a n i e s  h a v e  d o n e  h e r e .

K M / V c f d  * •
cc: G a r y  B r o o k s ,  I B E W  B u s i n e s s  M a n a g e r

S e n a t o r  T i c  K e l l y  
S e n a t o r  R i c k  H a l f o r d  
S e n a t o r  J o h n  B. C o g h i l l  
S e n a t o r  n t  R o d e y
R o g e r  S a ms. I B E W  A s s i s t a n t  B u s i n e s s  ; n a g a r  - A n c h o r a g e
To:n C a s h e n .  i' J A s s i s t a n t  B u s i n e s s  n a g e r  - J u n e a u
J o h n  < S u i c V  S . ,;E W  A s s i s t a n t  B u s i n o s a  M a n a g e r  - F a i r b a n k s

V e r y  t r u l y  y o u r s ,

I B E #  L O C A L  U N I O N  1 5 4 7
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§ 17.3 Agenda Item 2: Employ More Sophisticated
Top-Down Organizinc Techniques v-ov'

; . \>

The NLRA allows employers In construction to Sign a union agreement without 
the benefit of-a certification'election. So-called "prehire agreements" are 
allowed under § 8(f) of the NLKA due o the cyclical and sporadic nnrnre of 
employment in this field. As a result, organized labor can directly approach 
construction management to sign a union agreement in what is known as " top- 
down" organizing.

In the 19R0s organized labor markedly decreased its reliance on top-down 
organizing cffons. This decrease was largely the result of increasing reluctance 
by construction contractors to be saddled with either union wages or union work 
rules which impact their competitiveness. In addition, employers were either 
aware of. or themselves had participated in, disputes arising out of the trust fund 
obligations which accompanied the collective bargaining agreements.

Anoiherobstacle to top down organizing was the NI.RRS DeX7ewodecision.12 
This decision, which changed the rules governing prchirc agreements, offered 
long-time union employers an opportunity to repudiate their collective bargain­
ing agreements and start over. Thus, while top-down organizing was still the 
favored organizing tool for unions because of the cyclical nature of employment 
in construction, it was nor meeting with the type of success it had enjoyed 20 
years ago.

However, in the lliyOs organized labor has become more sophisticated in its 
"sales pirnli" to both contractors and owners und may successfully stem dir. 
decline in success of top-down organizing. Again, it is the labor force shortage 
which offers the key element for these renewed efforts. A f t e r  the recession which 
marked the 198US, construction in many parts o f the country lias e n jo ye d  a 
resurgence. With this resurgence has come the need for trained employees. Open 
shop contractors arc facing a critical shortage of trained employees.

Organized labor has cr.uccrbatcd this problem liv recruiting qualified em­
ployees from the nonunion ranks to obtain employment with union contractors. 
Nonunion employers have, seen wholesale defections of long term employees to 
their union competitors based upon union promises of high wages and fringe 
benefits. As a result, many nonunion conuactOis w ill be forced to enrer into 
collective bargaining agreements voluntarily in order to obtain access to the 
union hiring hall.

Nonunion employers w ill also face top-down organizing efforts based upon 
so-called “ corporate campaign”  strategics. This strategy, which was success­
fully utilized in the famous 1986 rc.upaign at the .Saturn plant i:t Tennessee, 
involves a broad appeal to the public, stair legislators, and pressure groups to 
assist the union in its efforts to obtain a collective Imi gaining agreement with the

d 17.3 TOP-DOWN ORGANIZING
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reluctant owner. Raihn than responding with the traditional dual gate system, 
the employer w ill have a hurder time responding to adverse publicity, consumer 
boycotts, targeting ol linancial institutions that do business with ilie employer, 
and political lobbying. These campaigns w ill increase as ilie unions repair their 
tattered public, image.

"Job targeting" w ill be anoiherconiruvcrsi.il form ot top-down uivanizicg 
which w ill ploee competitive piessurc upon the nonunion conlractor. In order to 
set up a job targeting prugram, the union must set aside funds or ask its members 
to participate in a voluntary assessment to create such funds. The union 
employer, when competing against a nonunion contractor, can then petition the 
union to have access to these funds. 11 successful, the union employer w ill be 
allowed to bid ihe project at the nonunion wage tatc and the employees w ill he 
paid rhe difference between the union wage rate und the nonunion wage tate from 
(lie reserve fund. In some eases, the funds go directly fnim the union to the 
employees. In others, funds arc funnelled through the employer.

The legality uf the job targeting program w ill be subject to attack on sevctal 
grounds because of the source and nature o f the funding. One such challenge 
may come rrom the Internal Revenue Service (IRS) which may treat the monies 
as "wages" for which the requisite tar. deduction must be made. Apparently, 
several of' the union job targeting programs arc sloppy in explaining employer 
requirements under the Internal Revenue Code (IRC) and have been subject to 
attack. A second basis for IRS challenge is that such funding programs may 
deprive the union of its tax exempt slants under 5 501(c)C5‘ ) of the IRC

Union job targeting programs may also be challenged before the federal 
Department ot Laoor’s Wage and Hour Division. According to the challengers, 
the cifferential funds constitute wages under the Fair Labor Standards Act ami 
therefore ntusl cater into overtime computations. In addition, such contributions 
may constitute deductions under the federal Copeland Anti-Kickback Act.13 As 
such, these deductions must conform to several statutory icquircmcuts including 
individual employee approval of these assessments.
F ina lly , the job targeting program rtmy be sublet to attack umlm the federal 

Dnvis-Dacon Act. Those who challenge the union program may allege that direct 
payments by the union (o employees cannot be a  edited toward satisfying rac 
"prevailing wage" obligation under the Act. Time w ill tell whether job laigcting 
programs w ill be a lawful union tool in the 1090s.

Finally, organized labor’s traditional tool for top-down o rgan iz ing- 
picketing—will continue in the recent case, of Laborers Loco'. Urn on A'o /1 Si 
(NV£ C.mmructors),1,1 the NLRB held that a union could picket for the object ot 
inducing nn employer to sign a ptehirc agreement under § 8(f) o f the NLRA. 
Gmployers lnd argued that prchire agreements were exempt from recognitions! 
picketing since, by law, the S 8(f) agreements must be entered into voluntarily.

11 ta ils .O .; 374.
:f)6N.L.R B. So. lf»U9V)i
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The NLRB disagreed and held that there was no .statutory exemption for piehite 
construction contracts and that the union could picket for u reasonable period of 
time in order to obtain such u contract. Had the NLK8 ruled otherwise, 
organized Labor would have been dealt a grievous blow rorheir already weakened 
tofrdown organizing strategies.

§  1 ? . 4  A g e n d a  I t e m  3 :  E n g a g e  i n  M o r e  A g g r e s s i v e  

R ( i H o m < U p  O r g a n i z i n g

As a result, of the decrease in open shop receptivity to the top-down organizing 
strategy, unions w ill be forced to beef up their bottom-up organizing campaigns. 
The unique characteristics o f the construction employee and the. construct inn 
industry make successful bottom up organizing difficult. Construction projects 
arc short-lived, the complemer." i f  employees varies on a daily basis, the 
managemcnt-to-work crew ratio i s i - a l l y  high, and the construction employee 
rends to be relatively independent mid rherefnre not subject to peer pressure. In 
addition, because ot the blurred distinction between management end runk-and- 
tilc prevalent among ^ptn shop contractors, organizing efforts can typically be 
spotted at an early .uaoe.

F.veu if  the iii^aiiirJiig campaign has been successfully carried through to the 
petition stage with 8 resulting clccticn, the construction employer can utilize the 
NLKB process to obtain more time prior to the election, to lim it or expand the 
scope ofthe bargaining unit intheemploverV favor, mill to effectively prepare a 
campaign which w ill address employee concerns. Despite these obstacles and 
Ion? odd3, construction unions have no choice. They must either organize or 
disappear. Based upon the following phenomena which w ill increase into the 
1900s, the unions are doing their best to adapt lo an increasingly hostile 
environment in the construction industry. Again, the key element to successful 
bottom up organizing m the 1990s w ill be the labor force shortage.

First, unions w ill engage in widespread "salting" o f nonunion projects. 
“ fLiliiiig”  tefeix to the phenomenon o? planting union supporters among the 
rinks o f nonunion contractors. Contrury to the traditional practice of convincing 
an existing nonunion employee to spearhead a union campaign, organized lahor 
is taking advantage of the nonunion tuiiiiracint'x desperate need for trained 
employees. The application process offers the union ready access to the nonunion 
contractor’s work situs and its employees. Realizing this, unions have trained 
tr.eir apprentices in organizing techniques so that they may spearhead hniium-up 
organizing efforts once they obtain employ incut in the nonunion construction 
industry.

In addition, business agents are obtaining application forms from unsuspect­
ing nonunion employers and distributing these forms tu oui-of-woik union 
construct ion workers. These applicants arc able to survive the relaxed scrutiny ot 
nonunion employers desperate tor applicants and commence a successful orga­
nizing campaign. Cven if  these applicants are revealed as union adherents in the
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HAND D£LIVZT<I2D

S e n a t o r  P a t r i c k  H« R o d e y  
R o o m  “ 1 1 3 -c, c a o i t o l  
J u n e a u ,  " A l a s k a 7 9 9 8 1 1

STEVE COW  PER, COVER NOR

REPLY TO:

□  1037 '.V -iin AVENUE SUITE ECO 
ANCHORAGE. ALASKA sSSSOMSW 
PHONE: (907) '375-3550
P A X :  (307) 1 7 5 - 2 6 3 7

□ 7si NATIONAL CENTER
ICO CUSHMAN S7, SUITE iOO 
F a ir b a n k s , A la s k a  o tn c ia& tc  
PHONE: (307) *52-lW<j 
n»X; (907) 4S5-I017

l9'/FO. 3CX K— STATE 0\PlTCL 
JUNEAU, ALASKA S9S1J-G3CO 
PRONE: iS07) J55-2cOO 
FAX: (307) -53-5135

Re: S 3  5 2 9  -* p r o j e c t  l a b o r  a g r e e m e n t '

D e a r ' S e n a t o r " R o d e y :

'• V o u  h a v e  a s k e d  u s  t o  r e v i e w  a p r o p o s a l  b y  t h e
I n t e r n a t i o n a l” B r o t h e r h o o d  o f  E l e c t r i c a l  W o r k e r s  (I3EW) w h e r e b y
t h e  A l a s k a  E n e r g y  A u t h o r i t y  (AEA) w o u l d  e n t e r  i n t o  p r o j e c t  l a b o r
a g r e e m e n t s  w h i c h ,  i t  s u g g e s t s ,  w i l l  p e r m i t  t h e  s t a t e  to a c c o m p l i s h
l o c a l  h i r e  o b j e c t i v e s  o t h e r w i s e  p r o h i b i t e d  b y  t h e  U n i t e d  S t a t e s  a n d
A l a s k a  c o n s t i t u t i o n s ,  s t a t e  v. E n s e r c h  A l a s k ?  C o n s t r u c t i o n .  Tr.c..
Ho. 3 5 3 9  ( A l a s k a  -Supreme C o u r t ,  D e c e m b e r  13, 1 9 8 9 ) ;  R o b i s o n  v.
F r a n c i s . 7 1 3  P . 2 d  2 5 9  ( A l a s k a  1986)

.  »

W e  h a v e  r e v i e w e d  t w o  m e m o r a n d a  b y  I B E W •s  c o u n s e l ,  t h e  
M a r c h  20, 1 9 9 0  m e m o r a n d u m  b y  l e g i s l a t i v e  l e g a l  s e r v i c e s  a t t o r n e y  
T e r e s a  C r a m e r  (No. 6 - 2 3 3 0 ) ,  a n d  o u r  o w n  o p i n i o n  o f  J a n u a r y  19, 
15 9 0 .  1 9 9 0  T n f . OP. A t t *y  Gen- ( J a n u a r y  19; 6 6 1 - 9 0 - 0 2 5 5 ) .  E a c h  o f  

I S E K ’s m e m o r a n d a  c o n t a i n s  a d i f f e r e n t  v e r s i o n  o f  t h e  p r o p o s a l ,  b u t  
a s  n e a r l y  a s  w e  c a n  m a k e  out, i t  s u g g e s t s  t h a t  A E A  e n t e r  i n t o  
a g r e e m e n t s  w i t h  b u i l d i n g  a n d  c o n s t r u c t i o n  t r a d e s  u n i o n s  t o  w o r k  o n  

A E A  p r o j e c t s  a n d  t h e n  r e q u i r e  p r o j e c t ,  g e n e r a l  c o n t r a c t o r s  t o  u s e  
t h e  l a b o r  f o r  w h i c h  t h e  s t a t e  h a s  c o n t r a c t e d .  I t  p r o p o s e s  
l e g i s l a t i o n  w h i c h  w o u l d  a m e n d  t h e  P u b l i c  E m p l o y m e n t  R e l a t i o n s  A c t  
(PERA) t o  p e r m i t  p u b l i c  e m p l o y e r s  t o  e n t e r  p r e h i r e  a g r e e m e n t s  t o  
a s s u r e  t h a t  s u c h  a n  a r r a n g e m e n t  w o u l d  n o t  b e  t r e a t e d  a s  a n  u n f a i r  
l a b o r  p r a c t i c e  u n d e r  A S  2 3 , 4 0 . 1 1 0 .  S B  5 2 3  h a s  b e e n  i n t r o d u c e d  t o  
m a k e  t h i s  a m e n d m e n t  t o  PERA.

I B E W  s u g g e s t s  t h a t  i n t e r n a l  u n i o n  r u l e s  r e q u i r i n g  p e r s o n s  

w h o  w i s h  t o  b e  s e n t  o u t  f r o m  u n i o n  h i r i n g  h a l l s  to b e  r e s i d e n t s  o f  
t h e  s t a t e  o r  a r e a  w h e r e  t h e  c o n s t r u c t i o n  is l o c a t e d  w i l l  b e  i m m u n e  
f r o m  s t a t e  c o u r t  s c r u t i n y  b e c a u s e  t h e  u n i o n s  i n  q u e s t i o n  w c u l d  b e  

g o v e r n e d  e x c l u s i v e l y  b y  t.ne N a t i o n a l  L a b o r  R e l a t i o n s  a c t  (ifLEA) 
w h i c h  p r e e m p t s  s t a t e  a c t i o n .  Ct a r g u e a  t h a t  t h e  c o n c e r n  e x p r e s s e d  
in o u r  J a n u a r y  19, 1 5 5 0  o p i n i o n  t h a t  r e q u i r i n g  c o n t r a c t o r s  to h i r e  
a p a r t i c u l a r  l a b o r  f o r c e  m a y  c o n s t i t u t e  a n  a n t i c o m p e t i t i v e  p r a c t i c e  

u n d e r  t h e  A l a s k a  p r o c u r e m e n t  c o d e  ia u n f o u n d e d ,  as l a b o r  u n i o n s  

g o v e r n e d  b y  t h e  N L R A  a r c  g e n e r a l l y  e x e m p t  f r o m  p r o s e c u t i o n  u n d e r  
f e d e r a l  a n t i t r u s t  lavs.

C3 .CV_n



Sen. P a t r i c k  M. R o d e y
P r o j e c t  l a b o r  a g r e e m e n t s

April 20, 1000
Pago 2

P E R A  a n d  N L R A  a r e  m u t u a l l y  e x c l u s i v e  i n  t h e i r  c o v e r a g e ;  

a s i n g l e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  b e t w e e n  a n  e m p l o y e r  a n d  
a u n i t  o f  i t s  e m p l o y e e s  c a n n o t  b e  b o t h  p u b l i c  s e c t o r  a n d  p r i v a t e  
s e c t o r .  T h u s ,  IBEW*1 s p r o p o s a l  m u s t  h a  r e a d  a s  a c h o i c e  b y  A E A  
b e t w e e n  t w o  a l t e r n a t i v e s :  (l) h i r i n g  s t a t s  e m p l o y e e s  a n d  (2)
r e q u i r i n g  c o n t r a c t o r s  t o  h i r e  u n i o n  l a b o r .  N L R A  d o e s  n o t  a p p l y  t o  
p u b l i c  e m p l o y e r s .  Sec. 2 (2), N L R A ,  20 U . S - C .  o n e . "  152. 
N e c e s s a r i l y ,  a n y  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  b e t w e e n  a s t a t e  
a g e n c y  a n d  a u n i o n  w o u l d  b e  o u t s i d e  N L R A ,  a n d  a n y  e m p l o y e e s  h i r e d  
u n d e r  s u c h  a n  a g r e e m e n t  w o u l d  b e  s t a t e  e m p l o y e e s .  ' T e m p o r a r y  
p r o j e c t  e m p l o y e e s  a r e  n o t  e n t i t l e d  t o  p a r t i c i p a t e  i n  P Z E S  o r  g r o u p  
h e a l t h -  i n s u r a n c e ,  b u t  h i r i n g  p r o j e c t  e m p l o y e e s  d o e s  r e q u i r e  t h e  
s t a t e  t o  i n c u r  u n e m p l o y m e n t ,  w o r k e r s '  c o m p e n s a t i o n ,  a n d  o t h e r  c o s t s  
( i n c l u d i n g  SBS, i f  A B A  is a p a r t i c i p a t i n g  a g e n c y ) , a n d  w a  i m a g i n e  
t h a t  s u c h  e m p l o y e e s ’ b a r g a i n i n g  r e p r e s e n t a t i v e s  w o u l d  s e e k  a t  l e a s t  
h e a l t h  - i n s u r a n c e - in b a r g a i n i n g  f o r  t h e i r  m e m b e r s .  1 /  T h e  s t a t e  m a y  
b e  a b l e  t o  • r e q u i r e  - c o n t r a c t o r s  to u s e  s u c h  e m p l o y e e s  i n  A E A ’s
c o n s t r u c t i o n  p r o j e c t s .  H o w e v e r ,  it m a y  b e  t h a t  A S  4*4.S3.109, w h i c h  
p r o v i d e s  t h a t  A E A 1 s n e w  p r o j e c t s  a r e  t o  b e  t r e a t e d  a s  p u b l i c  w o r k s  
o f  t h e  s t a t e ?  c a n  b e - r e a d  t o  m a k e  A S  3 5 . 1 5 . 0 1 0 ,  d i s a p o r c v i n g  
c o n s t r u c t i o n  b v  t h e  s t a r e ' s  o w n  w o r k  f o r c e  in m o s t  c i r c u m s t a n c e s  
r e l e v a n t  h e r e ,  a p p l i c a b l e  t o  A E A  p r o j e c t s .  2/

W e  conclude.- a s  d i d  a s s i s t a n t  l e g i s l a t i v e  a t t o r n e y  T e r e s a  
C r a m e r ,  t h a t  an a g r e e m e n t  b e t w e e n  t h e  s t a t e  a n d  l a b o r  u n i o n s  w o u l d  
b e  s u b j e c t  t o  c o n s t i t u t i o n a l  a t t a c k  t o  t h e  e x t e n t  it r e q u i r e d  
A l a s k a  h i r e  ...on A E A  -projects. In a d d i t i o n ,  w e  b e l i e v e  t h a t  o u r  
p r e v i o u s  a d v i c e ,  t h a t  r e q u i r i n g  c o n t r a c t o r s  to vise u n i o n  l a b o r  m a y  

b e  u n d u l y  r e s t r i c t i v e  o f  c o m p e t i t i o n  u n d e r  t h a  p r o c u r e m e n t  c o d e ,  
a n d  v u l n e r a b l e  t o  - c o n s t i t u t i o n a l  a t t a c k  u n d e r  E n s u r e d , is c o r r e c t .  

In a d d i t i o n ,  a f t e r  r e v i e w i n g  t h e  a u t h o r i t y  c a r e d  b y  I B E W ,  w e
c o n c l u d e  t h a t  i n  f a c t  s u c h  a r e q u i r e m e n t  m a y  p o s e  a n t i t r u s t  
p r o b l e m s ,  p r o b l e m s  w e  d i d  n o t  c o n s i d e r  in o u r  e a r l i e r  o p i n i o n .  I t  
a p p e a r s  t o  u s  t h a t  S B  5 2 9  is s o m e w h a t  b e s i d e  t h e  p o i n t  a s  f a r  as
l o c a l  h i r e  ia c o n c e r n e d .

T h e  t i m e  a l l o w e d  u s  f o r  a r e s p o n s e  t o  y o u r  i n q u i r y  is 

t o o  b r i e f  t o  c o v e r  t h e  l e g a l  q u e s t i o n s  r a i s e d  b y  t h i s  i s s u e  in' a n v  
d e t a i l ,  b u t  w e  d o  e x p l a i n  o u r  c o n c l u s i o n s  at s o m e  g r e a t e r  l e n g t h  

b e l o w .

I S  E u t  3o_£ 2 A A C  1 0 . 2 2 0 ( b )  [2] : w h i c h  s u g g e s t s  t n a t  p a r s o n s  n o t  
eligit-lc- . o r  r e t i r e m e n t  b e n e f i t s  a r e  n o t  e m p l o y e e s  u n d e r  PEJ'A.

2/ As A S  2 5 . 1 5 . 0 1 0  r e f e r s  to c o n s t r u c t i o n  b y  t h e  d e p a r t m e n t  o f  

t r a n s p o r t a t i o n  a n d  p u b l i c  r a c i i i t i u s ,  it c o u l d  a l s o  b e  a r g u e d  c h a t  

_c w o u l d  n o t  a p p l y  to AEA.
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1. C o l l e c t i v e  b a r n a i niner ^ o r e e m e n t s  b e t w e e n  fhp» s t a t e  
a r.d. *-hr> b u i l d i n g  - r a d e s  u n i o n s  w h i c h  rncniirn 
r a s i d e n t h i m  w i l l  b e  y i U n e n b l e  to..const,jtntlnr»^ 1 
c h a  1 1 encre.

L e g i s l a t i v e  l e g a l  c o u n s e l ’s a n a l y s i s  of t h e  l e g a l  
p r o b l e m s  p r e s e n t e d  b y  i m p o s i n g  a r e s i d e n c y  r e q u i r e m e n t  is c o r r e c t :  
a l o c a l  h i r e  r e q u i r e m e n t  in a n ' a g r e e m e n t  t o  w h i c h  the s t a t e  is a 
p a r t y  is s u b j e c t  t o  c o n s t i t u t i o n a l  c h a l l e n g e  u n d e r  t h e  f e d e r a l  
p r i v i l e g e s  a n d  i m m u n i t i e s  c l a u s e .  C r a m e r  m e m o r a n d u m  a t  2, c i t i n g  
R o b i s o n . S u c h  a s c h e m e  m a y  a l s o ' o f f e n d  t h a  e q u a l  p r o t e c t i o n  c l a u s e  
O f  t h e  A l a s k a  Co n s t i t u t i o n . '  E n s e r c h . 3 l i p  op. a t  25.

I B E W  s u g g e s t s . i n  i t s  M a r c h  22, 1 9 9 0 ,  l e t t e r  t o  y o u  t h a t  
t h e  j u r i s d i c t i o n  o f  t h e  A l a s k a  L a b o r  R a l a t i o n s  A g e n c y  o v e r  u n f a i r  
l a b o r  p r a c t i c e s  w o u l d  p r e c l u d e  t h e  j u r i s d i c t i o n  o f  t h e  c o u r t  i n  a 
c o n s t i t u t i o n a l  c h a l l e n g e  to t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t .  
r d . a t  3. ” T h i s  is c l e a r l y  i n c o r r e c t ;  t h a r o  i s  n o  d o u b t  t h a t  t h e  
c o u r t s  o f  t h i s  s t a t e  h a v e  t h e  j u r i s d i c t i o n  t o  h e a r  a n d  d e c i d e  c a s e s  
w h e r e  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  s t a t e ’s c o n d u c t  is c h a l l e n g e d .  
A S  2 2 . 0 5 . 0 1 0 .  T h e  f a c t  t h a t  a n  a d m i n i s t r a t i v e  t r i b u n a l  h a s  p r i m a r y  
j u r i s d i c t i o n  i n  a d i s p u t e  d o e s  n o t  p r e c l u d e  e i t h e r  t h e  c o u r t ' s  
g e n e r a l  j u r i s d i c t i o n ,  o r  a p p e l l a t e  r e v i e w ;  i n d e e d  t h e  A L R A ’s 
d e c i s i o n s  a r e  r e v i e w a b l e  u n d e r  A S  4 4 . 6 2 . 5 6 0  a n d  A S  2 2 . 0 5 . 0 1 0 ( c ) .  
S e e  A S  2 3 . 4 0 . 1 3 0 .

I B E W  s u g g e s t s  i n  t h e  s a m e  p a r a g r a p h  i n  w h i c h  it a d d r e s s e s  
t h e  a b o v e  i s s u e  t h a t  t h e  N L R A  p r e e m p t s  a n y  c o n s i d e r a t i o n  b y  t h e  
A l a s k a  c o u r t s  o f  d i s c r i m i n a t i o n  b y  u n i o n s  c o v e r e d  b y  f e d e r a l  l a b o r  
l e g i s l a t i o n .  T h i s  a s s e r t i o n  w o u l d  b e  c o r r e c t  vtf t h e  c o l l e c t i v e  
b a r g a i n i n g  a g r e e m e n t  w e r e  b e t w e e n  t h e  c o n t r a c t o r  a n d  i t s  w o r k e r s ,  
r a t h e r  t h a n  t h e  s t a t e  a n d  t h e  b u i l d i n g  t r a d e s  u n i o n s ,  a n d  if; t h e  
s t a t e  d i d  n o t  r e q u i r e  l o c a l  h i r e  i n  i t s  c o n t r a c t  w i t h  t h e  
s u c c e s s f u l  b i d d e r .  H o w e v e r ,  it i s . o u r  u n d e r s t a n d i n g  t h a t  w h e t h e r  
t h e r e  i s  a n  a g r e e m e n t  b e t w e e n  t h e  s t a t e  a n d  l a b o r  u n i o n s ,  o r  a 
c o n t r a c t  b e t w e e n  t h e  s t a t e  a n d  its c o n t r a c t o r s  r e q u i r i n g  t h e m  t o  
h i r e  u n i o n  l a b o r ,  t h e  i d e a  o f  t h e  p r o p o s a l  i s  t h a t  r e s i d e n t  h i r e  

w o u l d  b e  a  c o n d i t i o n  o f  t h e  c o n t r a c t .  T h e r e  w o u l d  s e e m  t o  b e  
l i t t l e  d i f f e r e n c e  b e t w e e n  r e q u i r i n g  t h e  c o n t r a c t o r  t o  h i r e  
r e s i d e n t s  a n d  r e q u i r i n g  t h e  u n i o n  h i r i n g  h a l l  t o  a c c e p t  o n l y  

r e s i d e n t  a p p l i c a n t s  u n d e r  e i t h e r  t h e  f e d e r a l  o r  s t a t e  
c o n s t i t u t i o n s .  C f . E n s e r c h ; R o b :s o n , T h e  N L R A  c a n n o t  p r o t e c t  t h e  

s t a t e  f r o m  a n  E n s e r c h  o r  R n h ison c h a l l e n g e  if s u c h  c o n d i t i o n s  a r e  
i m p o s e d  b y  a s t a t e  c o n t r a c t .  2j If a u n i o n  h i r i n g  h a i l  h a p p e n s  to

2/ T h e  a u t h o r i t y  c i t e d  b y  I B E W  for t h e  p r o p o s i t i o n  t h a t  u n i o n s  

m a y  d i s c r i m i n a t e  in f a v o r  o f  l o c a l  r e s i d e n t s  d o e s  n e t  i n v o l v e  s t a t e

( c o n t i n u e d ...)
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i m p o s e  a r e s i d e n t  r e q u i r e m e n t , it m a y  b e  t h a t  l o c a l  h i r e  w i l l  o c c u r  
in t h e  manner-.-suggested, b y  t h e  I B E W .  H o w e v e r , it m u s t  h a p p e n  
w i t h o u t  t h e  c o m p u l s i o n  o r  i n v o l v e m e n t  o f  t h e  s t a t e  t o  b e  n r o t a c t o d  
b y  t h e  N L R A .  ............

2. R e q u i r i n g  c o n t r a c t o r s _ t o  hire, o n l y  u n i o n  l a b o r  - a y  
constl-ruf.H. an a n t i c o m p e t i t i v e  n r a c t

--- I f - t h e  I n t e n t  of t h e  I B E W ' s  p r o p o s a l  is t h a t  A E A  
r e q u i r e  i t s - c o n t r a c t o r s  t o  h i r e  u n i o n  l a b o r  o n  "its p r o j e c t s ,  a n d  
i f  t h e  c o n t r a c t o r s  are- n o t  r e s t r i c t e d  t o  l o c a l  h i r e ,  a d i f f e r e n t  
q u e s t i o n  i s  p r e s e n t e d . -  A s  w e  o b s e r v e d  i n  o u r  J a n u a r y  1 9 9 0  o p i n i o n ,  
t h e  p r o c u r e m e n t ' C o d e , " A S  3 6 . 3 0 ,  a p p l i e s  t o  A E A  p r o j e c t s .  T h e  c o d e  
p r o h i b i t s  u n d u l y  r e s t r i c t i v e  s p e c i f i c a t i o n s  a n d  a n t i c o m p e t i t i v e  
p r a c t i c e s .  -AS 3 6 . 3 0 . 0 6 0 ( c ) ;  A S  3 6 . 3 0 . 9 2 0 ;  A S  3 6 . 3 0 . 9 3 0 .  S e e  aJLgo 
2 A A C  12.090;• 2 A A C  1 2 . 7 9 0 .  R e q u i r i n g  c o n t r a c t o r s  t o  h i r e  l a b o r  
f r o m  a p a r t i c u l a r  s o u r c e  w o u l d  s e e m  t o  o f f e n d  t h e s e  p r o v i s i o n s ,  a n d  
may, a s  w e  n o t e d ,  b e - s u b j e c t  t o  a n  E n s e r c h  c h a l l e n g e  a s  w e l l .

- • T h e  p r o c u r e m e n t  c o d e  e x e m p t s  c o l l e c t i v e  b a r g a i n i n g  
a g r e e m e n t s - f r o m  i t s  p r o v i s i o n s .  .See AS 3 6 . 3 0 . 9 9 0 ( 1 5 ) ,  e x c e p t i n g  
c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s  f r o m  t h e  d e f i n i t i o n  o f  " s e r v i c e s ' 4. 
H o w e v e r ,  t h a t  e x e m p t i o n  is a d d r e s s e d  t o  t h e  s t a t e 1s e n t r y  i n t o  
c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s ,  n o t  t o  t h e  s p e c i f i c a t i o n s  w h i c h  
m a y  b e  i m p o s e d  u p o n  i t s  c o n t r a c t o r s .  V

1 /  ( . . . c o n t i n u e d )
a c t i o n .  I B E W  h a s  a l s o  c i t e d  i n  s u p p o r t  o f  i t s  p o s i t i o n  t h e  

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  b e t w e e n  P u b l i c  E m p l o y e e s  L o c a l  71 
a n d  t h e  s t a t e ,  w h i c h  c a l l s  f o r  p r e f e r e n t i a l  h i r i n g  f o r  r e s i d e n t s .  
F e d e r a l  c o u r t s  h a v e  u p h e l d  r e s i d e n c y  (of n o  p a r t i c u l a r  d u r a t i o n )  
a n d  c o n t i n u e d  r e s i d e n c y  r e q u i r e m e n t s  f o r  m u n i c i p a l  p o l i c e  a n d  f i r e  
e m p l o y e e s .  s e e . q,o. M c C a r t h y  v. P h i l a d e l p h i a  c i v i l  S e r v i c e  
C o m m i s s i o n ,  424 U . S .  6 4 5  (1976) (per c u r i a m ) , S e m e  s t a t s  c o u r t s  
h a v e  u p h e l d  s u c h  r e q u i r e m e n t s  as w e l l ,  see, e . g . D e t r o i t  P o l i c e  
O f f i c e r s  A s s ' n  v. C i t y  o f  D e t r o i t ,  190 N . W .  2 a  97 (Mich. 1 9 7 1 )  ; 
E c t o r  v. C i t y  o f  T o r r a n c e ,  514 p . 2d  433 (Cal. 1 9 7 3 ) .  H o w e v e r ,  t h e  

q u e s t i o n  o f  w h e t h e r  p u b l i c  e m p l o y m e n t  i s  s u b j e c t  t o  t h e  f e d e r a l  
p r i v i l e g e s  a n d  i m m u n i t i e s  c l a u s e  h a s  b e e n  r e f e r r e d  t o  a s  u n s e t t l e d .  
I n t e r n a r ' l  O r g a n i z a t i o n  o f  M a s t e r s ,  M a t e s ,  a n d  P i l o t s ,  3 3 1  F . i d  

342, 3 4 6  (S c h  Cir. 19&9) . W e  l e a v e  to a n o t h e r  d a y  t h e  q u e s t i o n  of 
the v a l i d i t y  o f  t h e  L o c a l  7 1  c o n t r a c t  p r e v i s i o n  i n  l i g h t  o f  R o M  
a n d  F n s a  r c h . S e e  al e-:o. S t a t e  v. W v l i e . 5 1 6  ? . 2 d  143 ( A l a s k a  1 9 7 3 ) .

A /  I 3 E n  s u g g e s t s  a t  p a g e  10 o f  i t s  J a n u a r y  20, ipse, i n t e r n a l  

m e m o r a n d o m  t h a t  b e c a u s e  A E A  is i n v o l v e d  in t h e  c o n s t r u c t i o n  of 

U t i l i t y  s e r v i c e s ,  t h e  a l l o w a n c e  b y  t h e  p r o c u r e m e n t  c o d e  o f  s o l e

( c o n t i n u e d . • • )
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I f  t h e  u n i o n ' s  p r o p o s a l  (s e e  M a r c h  22, 1990, l a t t e r  at  

6) c a n  b e  c o n s t r u e d "  a s  a n  a g r e e m e n t  b e t v a s n  b u i l d i n g  t r a d e s  u n i o n s  
a n d  A S A  t h a t  A E A  w i l l  r e q u i r e  u n i o n  l a b o r  o n  i t s  p r o j e c t s ,  it m a y  
a l s o  h a v e  a n t i t r u s t  c o n s e q u e n c e s .  U n i t e d  M i n e  ^'oticeys n f  
v._.P^-nninqton. 3 a i  U. S .  657 (1965), is c i t e d  i n  I B E W 1 3 J a n u a r y  30, 
1 9 9 0  m e m o r a n d u m - i n  s u p p o r t  of a n  a r g u m e n t  t h a t  u n i o n s  a r e  b r o a d l y  
e x e m p t  f r o m  t h e  ••"requirements o f  a n t i t r u s t  s t a t u t e s .  In P e n n i n g t o n  
t h e  u n i t e d  S t a t e s  S u p r e m e  c o u r t  n o t e d  t h a t  a u n i o n  is n o t  e n t i t l e d  
t o  e x e m p t i o n  f r o m  a n t i t r u s t  l a w s  if i t  e n t e r s  a n  a g r e e m e n t  w i t h  a 
g r o u p  o f  e m p l o y a r 5  t o - i m p o s e  t e r m s  a n d  c o n d i t i o n s  o f  e m p l o y m e n t  o n  
b a r g a i n i n g  - u n i t 3  n e t  c o v e r e d  b y  its c o l l e c t i v e  b a r g a i n i n g  
a g r e e m e n t ,  e v e n  w h e r e  t h e  a g r e e m e n t  c o n c e r n s  b a r g a i r . a b l e  s u b j e c t s  
s u c h  a s  w a g e s .  I d . a t  665-6. R e l y i n g  o n  s i m i l a r  r e a s o n i n g ,  t h e  
court- held'~in a l a t e r  c a s e  t h a t  a n  a g r e e m e n t  b e t w e e n  a u n i o n  a n d  
a  c o n t r a c t o r  w a s  n o t  e x e m p t  u n d e r  a n t i t r u s t  l a w 3  w h e r e  i t  e x c l u d e d  
a l l  n o n u n i o n  s u b c o n t r a c t o r s  f r o m  a p o r t i o n  of t h e  m a r k e t ,  ccnr.eii 
Co, v. p l u m b e r s  a n d  S t a a m f i t t e r s . 4 2 1  U . S .  616, 6 2 3  ( 1 975). S u c h  
a n  a g r e e m e n t  w o u l d  n o t  b e  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  w i t h  
a n  e m p l o y e r ,  o r  a n  a g r e e m e n t  a m o n g  e m p l o y e e s  f o r  m u t u a l  a i d  a n d  
p r o t e c t i o n  u n d e r  A S  4 5 . 5 0 . 5 7 2 .  T h u s  s u c h  a n  a g r e e m e n t  w o u l d  r.ot 
a p p e a r  t o  b e  e x e m p t  f r o m  a n t i t r u s t  s c r u t i n y .

■ T h i 3  is n o t  t o  s u g g e s t  t h a t  w e  a r e  c e r t a i n  a n  ' a n t i t r u s t  
v i o l a t i o n  e x i s t s ;  t h e  l a w  of l a b o r  e x e m p t i o n s  to a n t i t r u s t  
l e g i s l a t i o n  c o n t i n u e s  t o  e v o l v e ,  r e n d e r i n g  a n y  m e a n i n g f u l  a d v i c e  
o n  t h e  s u b j e c t  d i f f i c u l t  a t  bas t .  C.A. H i l l s ,  A n t i t r u s t  A d v i s o r , 
sec. 1 3 . 1 3  a t  3 3 2 - 3  (3d ed. 1935). H o w e v e r ,  w e  a r a  b o u n d  to p o i n t  
o u t  t h a t  r e s t r i c t i o n s  s u c h  a s  t h o s e  p r o p o s e d  b y  IBS'# a r e  n o t  a l w a y s  
p r o t e c t e d  b y  t h e  l a b o r  e x e m p t i o n  i n  t h e  p r i v a t e  s e c t o r ,  a n d  m a y  r.oc 

b e  p r o t e c t e d  h e r e .  C o n n e l l  p r e s e n t s  r e a d y  a n a l o g y  f o r  i n t e r p r e t i n g  

s t a t e  a n t i t r u s t  a n d  p r o c u r e m e n t  c e d e  p r e v i s i o n s  c o n c e r n i n g  
a n t i c o m p e t i t i v e  p r a c t i c e s  ar.d r e s t r i c t i v e  s p e c i f i c a t i o n s .

T h e  f a c t  t h a t  s u b c o n t r a c t i n g  is a m a n d a t o r y  s u b j e c t  o f  
b a r g a i n i n g  in t h e  p r i v a t e  s e c t o r  h a s  n o  b e a r i n g  h e r e ,  w h e r e  t h e r e  
is n o  s t a t e  b a r g a i n i n g  u n i t  w h o s e  w o r k  is t o  b e  c o n t r a c t e d  out. 
s e e  I 3 E W  M a r c h  22, 1 9 9 0  l e t t e r  a t  6. ^

3. S B 5 2 9  w i l l  h a v e  n o  ir.nqot on l o c a l  h i r e; it .1? n o t
c l o a r  t h a t  i t  i s  n e c e s s a r y  f o r  - i n v  o - ^ h . q r

4/ ( . . . c o n t i n u e d )
s o u r c e  c o n t r a c t s  f o r  t h e  p r o c u r e m e n t  o f  u t i l i t y  s e r v i c e s  a p p l i e s .  

2 A A C  1 2 . 4 1 0 ( d ) ( 4 ) .  T h i s  r e g u l a t i o n  is c l e a r l y  i n t e n d e d  tc a p p l y  

re o b t a i n i n g  e l e c t r i c i t y ,  t e l e p h o n e ,  a n d  o t h e r  u t i l i t y  S e r v i c e s  

u s u a l l y  d e l i v e r e d  b y  m o n o p o l i e s ,  n o t  to t h e  c o n s t r u c t i o n  o f  u t i l i t y  

f a c i l i t i e s .
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S B  5 2 9  w o u l d  e x e m p t  p r e h i r a  a g r e e m e n t s  w i t h  t h e  b u i l d i n g  
t r a d e s  ( a g r e e m e n t s  b e t w e e n  u n i o n s  a n d  e m p l o y e r s  e n t e r e d  i n t o  b e f o r e  

a w o r k f o r c e  i s  h i r e d )  f r o m  t h e  u n f a i r  l a b o r  p r a c t i c e s  p r o h i b i t e d  

b y  A S  2 3 . 4 0 , 1 1 0 .  S u c h  a g r e e m e n t s  a r e  p e r m i t t e d  u n d e r  t h a  N L R A  f o r  
t h e  c o n s t r u c t i o n  i n d u s t r y .

: . . A  p u b l i c  e m p l o y e r  m a y  v o l u n t a r i l y  r e c o g n i z e  a l a b o r
o r g a n i s a t i o n  a s  t h e  e x c l u s i v e  r e p r e s e n t a t i v e  o f  a u n i t  o f  i t s  
e m p l o y e e s , .  - A S  2 2 . - 4 0 . 1 0 0 (d) . T h e  A L R A  m a y  a p p r o v e  s u c h  a n  
a r r a n g e m e n t  if it is a b l e  t o  v e r i f y  t h e  m a j o r i t y  s t a t u s  o f  t h e  
l a b o r  o r g a n i z a t i o n .  2 A A C  1 0 . 1 3 0 .  " S B  5 2 9  w o u l d  n o t  a l t e r  t h i s  
r e q u i r e m e n t ,  as i t  m e r e l y  p r e v e n t s  t h e  i m p o s i t i o n  o f  s a n c t i o n s  on  
a n  - e m p l o y e r  f o r  e n t e r i n g  i n t o  a n  a g r e e m e n t  b e f o r e  s u c h  a 
d e t e r m i n a t i o n  is m a d e .  T h e  l e g i s l a t i o n  w o u l d  n o t  p r o t e c t  t h e  s t a t e  
f r o m  c o n s t i t u t i o n a l  litigation, if a  r e s i d e n t  h i r e  r e q u i r e m e n t  w e r e  
c h a l l e n g e d .  I t  w o u l d  l i k e l y  b e  l i t t l e  u s e d ,  g i v e n  A S  3 d . 1 5 . 0 1 0 .

 -  S B  5 2 9  w o u l d  n o t  c o n v e r t  r e c r u i t i n g ,  s e l e c t i o n ,  a n d
h i r i n g  i n t o  a  m a n d a t o r y  s u b j e c t  o f  b a r g a i n i n g .  S e e  I D E W  J a n u a r y  
30,- 1 9 9 0  m e m o r a n d u m  a t  24. W h i l e  it is t r u e  t h a t  t h e  N L R A  h a s  
i n s t r u c t i v e  v a l u e ,  a n d  t h a t  t h e  A L R A  w i l l  give, g r e a t  w e i g h t  to 
r e l e v a n t  N a t i o n a l  L a b o r  R e l a t i o n s  B o a r d  (NLR3) d e c i s i o n s  w h e n  
d e t e r m i n i n g  u n f a i r  l a b o r  p r a c t i c e  c a s e s  (2 A A C  10.250(c))', i t  d e e s  
n o t  f o l l o w  t h a t  in a l l  m a t t e r s  it is a n  a p p r o p r i a t e  i n t e r p r e t i v e  
g u i d e  f o r  P E R A .  I n  p a r t i c u l a r ,  h i r i n g ,  r e c r u i t i n g ,  s e l e c t i o n ,  a n d  
c l a s s i f i c a t i o n  o f  e m p l o y e e s  a r G  c r i t i c a l  c o m p o n e n t s  o f  A J a s k a ' s  
c o n s t i t u t i o n a l l y  m a n d a t e d  m e r i t  s y s t e m ,  a n d  a r e  a m o n g  t h e  " g e n e r a l  
p o l i c i e s  d e s c r i b i n g  t h e  f u n c t i o n  a n d  p u r p o s e  o f  a p u b l i c  e m p l o y e r , "  
n o t  r e c o g n i s e d  b y  t h e  N L RA, a n d  e x c e p t e d  f r o m  t h o s e  w a g e s ,  h o u r s ,  

a n d  w o r k i n g  c o n d i t i o n s  r e q u i r e d  t o  b e  c o l l e c t i v e l y  b a r g a i n e d  u n d e r  
PERA. A S  2 3 . 4 0 . 2 5 0 ( 8 ) ,  S e e  a l s o  O r d e r  a n d  D e c i s i o n  N o .  1 1 0  
( A l a s k a  L a b o r  R e l a t i o n s  A g e n c y ,  A u g u s t  26, 1SS7) . ±J

Y o u  m a y  w i s h  t o  c o n s u l t  w i t h  t h e  d e p a r t m e n t :  o f
a d m i n i s t r a t i o n ' s  d i v i s i o n  o f  l a b o r  r e l a t i o n s  a s  t o  a n y  p o l i c y  

i m p l i c a t i o n s  of t h e  b i l l .  T h e r e  s e e m  t o  b e  n o  l e g a l  i s s u e s  o t h e r  
t h a n  t h o s e  m e n t i o n e d  a b o v e .

±/ T h e  s t a t e ' s  c o n t r a c t s  w i t h  L o c a l  71 d c  a l l o w  f o r  t h e  u s e  or 

t h e i r  h i r i n g  h a l l ,  in r e c o g n i t i o n  t h a t  t h e  p o s i t i o n s  L o c a l  7 i * s  

m e m b e r s  h o l d  h a v e  n e t  l e n t  t h e m s e l v e s  to t r a d i t i o n a l  m e r i t  s y s t e m  

r e c r u i t i n g  a n d  s e l e c t i o n  d e v i c e s .  H o w e v e r ,  t h e  u s e  o f  t h o  h i r i n g  

h a l l  r e m a i n s  a p e r m i s s i v e  s u b j e c t .



Sen. P a t r i c k  M. R o d e y
P r o j e c t  l a b o r  a g r e e m e n t s

A p r i l  20, 1990
?<;.go 7

S m e a r y  a n d  a d d i t i o n a l  c omments.

I n  s u m m a r y ,  w e  c a n n o t  a s s u r e  y o u  t h a t  A E A  (or a n y  o t h e r  
s t a t e  a g e n c y )  c a n  e n t e r  i n t o  an a g r e e m e n t ,  e i t h e r  w i t h  c o l l e c t i v e  
b a r g a i n i n g  r e p r e s e n t a t i v e s  o r  w i t h  c o n t r a c t o r s ,  l i m i t i n g  l a b o r  on 
i t s  p r o j e c t s  t o  r e s i d e n t s ,  w i t h o u t  b e i n g  s u b j e c t  t o  a n  E nse.r-h o r  
R o b i s o n  c h a l l e n g e .  I f  r e s i d e n t  h i r e  r e q u i r e m e n t s  a r e  o m i t t e d  f r o m  
s u c h  a g r e e m e n t s ,  A E A  c a n  (a) e n t e r  i n t o  c o l l e c t i v e  b a r g a i n i n g  
• a g r e e m e n t s  a n d  t h e r e b y  a c q u i r e  i t s  o w n  w o r k  f o r c e ,  a l t h o u g h  its u s e  
of s u c h  a f o r c e  f o r  c o n s t r u c t i o n  o f  p u b l i c  w o r k s  m a y  b e  r e s t r i c t e d  
b y  A S  3 5 * 1 5 . 0 1 0  o r  (b) e n t e r  i n t o  a g r e e m e n t s  w i t h  l a b o r  u n i o n s  t h a t  

it w i l l  r e q u i r e  i t s  c o n t r a c t o r s  t o  h i r e  u n i o n  l a b o r ,  a l t h o u g h  t h i s  
n a y  c o n s t i t u t e  a v i o l a t i o n  e i t h e r  o f  t h e  p r o c u r e m e n t  c o d e  o r  
a n t i t r u s t  l e g i s l a t i o n .

A n o t h e r  o p t i o n  n o t  f u l l y  a d d r e s s e d  in I B E W  s p r o p o s a l s  
( a l t h o u g h  i t  m a y  b e  w h a t  t h e y  h a d  i n  m i n d  w h e n  t h e y  w r o t e ” t h e i r  
M a r c h  22, 1 9 9 0  l e t t e r  t o  you) is a p r o j e c t  l a b o r  a g r e e m e n t  i n  w h i c h  
t h e  o w n e r  o f  a p r o j e c t  a g r e e s  w i t h  a u n i o n  o r  g r o u p  o f  u n i o n s  as 
t o  t h e  t e r m s  - a n d  c o n d i t i o n s  o f  e m p l o y m e n t  w h i c h  w i l l  g o v e r n  t h e  
r e l a t i o n s h i p  b e t w e e n  l a b o r  a n d  t h e  c o n t r a c t o r s  o n  a p r o j e c t ,  
i n c l u d i n g  t h e  r e q u i r e m e n t  t h a t  a l l  h i r i n g  b e  d o n e  t h r o u g h  t h e  
u n i o n s ’ h i r i n g  h a l l ( s ) , S u c h  a n  a r r a n g e m e n t  w a s  a p p r o v e d  b y  the. 
M a s s a c h u s e t t s  C o m m i s s i o n e r  of T,abor f o r  t h e  B o s t o n  H a r b o r  c l e a n­
u p  p r o j e c t  o n  t h e  t h e o r y  t h a t  a n o  s t r i k e /  n o  j u r i s d i c t i o n a l  
d i s p u t e  a g r e e m e n t  b y  t h e " u n i o n  f o r  t h e  10 y e a r  d u r a t i o n  o f  t h e  

p r o j e c t  w a s  i n  t h e  p u b l i c  i n t e r e s t .  35 C o n s t r u c t i o n  L a b o r  R e s t .  
1 2 5 4  ( F e b r u a r y  28, 1 9 9 0 ) .  W e  a r e  n o t  f a m i l i a r  w i t h  t h e
M a s s a c h u s e t t s  p r o c u r e m e n t  code, b u t  w e  w o u l d  o b s e r v e  t h a t  u n d e r  
A l a s k a ' s  p r o c u r e m e n t  c o d e  (whi c h  Is i n t e r p r e t e d  b y  r e g u l a t i o n s  i n  
t h e  d e p a r t m e n t  o f  a d m i n i s t r a t i o n ,  n o t  d e p a r t m e n t  o f  l a b o r  r u l i n g s ) ,  
s u c h  a n  a g r e e m e n t  is n o t  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t ,  a n d  
t h u s  A E A  w o u l d  h a v e  t o  p u t  t h e  p r o j e c t  l a b o r  a g r e e m e n t  its-elf o u t  
to bid. I n  a d d i t i o n ,  r e s i d e n t  h i r e  c o u l d  n o t ,  u n d e r  R n h l s q n  a n d  

E n s e r c h , b e  a c o n d i t i o n  o f  s u c h  a l a b o r  a g r e e m e n t ,  W e  m u s t  a l s o  
p o i n t  o u t  t h a t  t h e  B o s t o n  H a r b o r  a g r e e m e n t  h a s  b e e n  c h a l l e n g e d  in  
f e d e r a l  d i s t r i c t  c o u r t  o n  t h e  g r o u n d s  t h a t  i t  is a n t i c o m p e t i t i v e ,  
a v i o l a t i o n  o f  a n t i t r u s t  laws, o f  v a r i o u s  p r o v i s i o n s  o f  t h e  h l r a ,  
t h a  E m p l o y e e  R e t i r e m e n t  I n c o m e  S e c u r i t y  A c t  ( E R I S A ) , a n d  of t h e  
e q u a l  p r o t e c t i o n  a n d  d u e  p r o c e s s  g u a r a n t e e s  o f  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n .  36 C o n s t r u c t i o n  L a b o r  Kep t ,  3 ( M a r c h  7, 1 9 9 0 ) .  T h e  
c h a l l e n g e r s  a l s o  d i s p u t e  the r u l i n g  t h a t  t h e  a g r e e m e n t  is in t h e  
p u b l i c  i n t e r e s t ,  c l a i m i n g  that it w i l l  i n c r e a s e  t h e  c o s t  o f  t h e  
p r o j e c t .  Id.
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P l e a s e  a d v i s e  u s  it w e  c a n  b e  o f  a n v  f u r t h e r  a s s i s t a n c e  
i n  t h i s  m a t t e r .

S i n c e r e l y  y o u r s ,

- D O U G L A S  B. B A I L Y  .
A T T O R N E Y  G E N E R A ^ / v  /

s y j
Katfhleen S t r a s b & u q h  

A s s i s t a n t  A t t o r n e y ,  G e n e r a l

K S : a e
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P r o j e c t  l a b o r  a g r e e m e n t s

In ou r  m e m o r a n d u m  o f a d v i c e  d a t e d  J a n u a r y  19, 1990, we 
a d v i s e d  y o u  th a t the s ta te p r o c u r e m e n t  act p r o b a b l y  p r o h i b i t e d  the 
A l a s k a  E n e r g y  A u t h o r i t y  (AEA) f r o m  e n t e r i n g  in t o a p r o j e c t  l a b o r  
a g r e e m e n t  w i t h  a u ni o n .  We  f u r t h e r  n o t e d  chat su ch  an a g r e e m e n t  
w o u l d  be v u l n e r a b l e  to c o n s t i t u t i o n a l  attack.

W e  h a v e  s i n c e  r e v i e w e d  a m e m o r a n d u m  p r e p a r e d  by l e g a l  
c o u n s e l  for th e I n t e r n a t i o n a l  B r o t h e r h o o d  o f  E l e c t r i c a l  W o r k e r s  
(IBEW) w h i c h  was  a p p a r e n t l y  d r a f t e d  in r e s p o n s e  to ou r  m e m o r a n d u m  
o f  J a n u a r y  19th. N o t h i n g  in the I B E W  m e m o r a n d u m  has  p e r s u a d e d  us 
to r e v i s e  o u r  o p i n i o n s  in the m e m o r a n d u m  o f  J a n u a r y  19th.

As w e  u n d e r s t a n d  the c o n c e p t  o f  a p r o j e c t  l a bo r  
a g r e e m e n t ,  it is an a g r e e m e n t  w h e r e  a p r i m e  c o n t r a c t o r  a g r e e s  to 
u s e  o n l y  o r g a n i z e d  labor on the c o n s t r u c t i o n  of a p a r t i c u l a r  
p r o je ct . In this case, the A E A  w o u l d  s i g n  a p r o j e c t  l a b o r  
a g r e e m e n t  w it h, fo r  exampl e,  IBEW. T h e n  A E A  w o u l d  r e q u i r e  e v e r y  
c o n t r a c t o r  on a p a r t i c u l a r  p r o j e c t  to p r o c u r e  its l a b o r  force f r o m  
IBEW. T h e  d i f f i c u l t y  w h i c h  A E A  has in e x e c u t i n g  a n d  i m p l e m e n t i n g  
such  an a g r e e m e n t  is twofold.

T h e  s t a t e  p r o c u r e m e n t  act  a n d  its e n a b l i n g  r e g u l a t i o n s  
s p e c i f i c a l l y  p r o h i b i t  the use  of  s p e c i f i c a t i o n s  or c o n t r a c t  t er ms  
an d  c o n d i t i o n s  t h a t  limit c o m p e t i t i o n  or r e q u i r e  p r o c u r e m e n t  f r o m  
a sole  s o u r c e  u n l e s s  no o t h e r  d e s c r i o c i o n  or reouirem.ents w i l l  
su ff ice . A S  3 6 . 3 0 . 0 6 0  (c) ; 2 A A C  12.0 90.  Th e A E A  w o u l d  h a v e  to 
d e m o n s t r a t e  that r e q u i r i n g  p r o s p e c t i v e  c o n t r a c t o r s  to u s e  o r g a n i z e d  
la bo r w a s  the o n l y  a v a i l a b l e  m e a n s  to a s s u r e  Che c o n s t r u c t i o n ,

In d i s c u s s i n g  the s t ate  p r o c u r e m e n t  act, the I B E W  
m e m o r a n d u m ,  h o w e v e r ,  c o n f u s e d  the c o n c o p c  o f p r o j e c t  l a b o r  
a g r e e m e n t s  w i t h  c o n t r a c t s  for c o n s t r u c t i o n .  W h i l e  t h er e is 
a b u n d a n t  c a s e  l a w  e n d o r s i n g  the use  of c o l l e c t i v e  
b a r g a i n i n g  a g r e e m e n t s  b e t w e e n  labor a n d  an e m p l o y e r ,  chat 
case law does n o t  s o l v e  o u r  p r o b l e m  u n d e r  the s ta te
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p r o c u r e m e n t  act. In the la tt e r  c i r c u m s t a n c e s  , w e  are d e a l i n g  w i t h  
the s ta te as o w n e r  -- n o t as emp lo y er . _1/ O b v i o u s l y ,  the c o n c e r n s  
w e  m e n t i o n  h e r e  c o u l d  be s o l v e d  if the l e g i s l a t u r e  a m e n d e d  the 
p r o c u r e m e n t  law.

Our  s e c o n d  c o n c e r n  p o s e s  an e v e n  b i g g e r  pr obl em . In our
view, an  a r r a n g e m e n t  that w o u l d  li mi t p o t e n t i a l  b i d d e r s  to a
p a r t i c u l a r  l ab or  a g r e e m e n t  is q u i t e  v u l n e r a b l e  to a c o n s t i t u t i o n a l  
attack. In 3 i d l e  v. E a s e i e h  A l a s k a  C u n s L r u c t i o n ,  I n t . , No, 3539 
( A la sk a S u p r e m e  Court, D e c e m b e r  18, 1989), the "A las ka' Su pre me C ou rt  
s t r u c k  d o w n  the R e g i o n a l  P r e f e r e n c e  L a w  b e c a u s e  it a t t e m p t e d  to 
fa vo r o ne  e c o n o m i c  g r o up  ov er  another.

The  I B E W  m e m o  s u g g e s t s  tha t a p r o j e c t  la bor  a g r e e m e n t  
b e t w e e n  the s t a t e  a n d  a u n i o n  w h o s e  a d m i n i s t r a t i v e  ru le s p r e f e r  
s t at e r e s i d e n t s  w o u l d  a v o i d  the c o n s t i t u t i o n a l  p r o b l e m s  of the
past. W h i l e  the m e m o  c it es  fe d e r a l  ca s e l a w  that has e n d o r s e d  the
U 3 e  o f  r e s i d e n t  h i r e  t h r o u g h  p r o j e c t  l ab or  a g r e e m e n t s ,  those cases 
de al t w i t h  p r i v a t e  c o n t r a c t o r s  -- no t w i t h  the s tat e or a p o l i t i c a l  
s u b d i v i s i o n  as c on tr ac to r.  The m e m o  does not he l p us deal w i t h  the 
p r o b l e m s  u n d e r  A l a s k a  c o n s t i t u t i o n a l  law. In fact, g i v e n  the 
E n s e r c h  dec is i on , we  q u e s t i o n  w h e t h e r  an y set of facts w o u l d  
s a t i s f y  the e q u a l  p r o t e c t i o n  p r o b l e m  w i t h  p r o j e c t  l a bo r  a g r e e m en ts .  
2 1

CE J / j d s

1/ W e  n o t e  that AS 3 6 . 3 0 . 9 9 5 ( 1 5 )  s p e c i f i c a l l y  e x c l u d e s  c o l l e c t i v e  
b a r g a i n i n g  a g r e e m e n t s  an d e m p l o y m e n t  c o n t r a c t s  f r o m  the d e f i n i t i o n  
of " s e r v i c e s , "  We  r e a d  that e x e m p t i o n  to a p p l y  to the s tat e in its 
rol e of em plo y er , i.e., the s tat e p r o c u r e m e n t  act w o u l d  not a p p l y  
vis a v i s  the st ate  as e m p l o y e r  and e.g.. the A l a s k a  S t a t e  
E m p l o y e e s  A s s o c i a t i o n .

2 / Q u i t e  a p a rt  fr o m the legal is s ue s d i s c u s s e d  h e r e , the d e c i s i o n  
to l im it  p o t e n t i a l  b i d d e r s  to a p a r t i c u l a r  la bor  a r r a n g e m e n t  is a 
p o l i c y  is sue chat is b e t t e r  s u i t e d  for L e g i s l a t i v e  a c t i o n  than 
i n d i v i d u a l  a g e n c y  a g r e e me nt s.
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Y o u  h a v e  a s k e d  two q u e s t i o n s :  w h e t h e r  the A l a s k a  E n o r g y
A u t h o r i t y  (AEA) m a y  n e g o t i a t e  an d e x e c u t e  a p r o j e c t  la bor a g r e e m e n t  
w i t h  one  or m o r e  u n io ns , a n d  w h e t h e r  the a u t h o r i t y  m a y  t h e n  
r e q u i r e ,  as a c o n t r a c t  c o n d i t i o n ,  that the s u c c e s s f u l  b i d d e r  o n a 
c o n s t r u c t i o n  p r o c u r e m e n t  o p e r a t e  w i t h i n  the t erm s of the p r o j e c t  
l a bo r a g r e e m e n t .  W h i l e  the a u t h o r i t y  m a y  e x e c u t e  c o n t r a c t s  fo r  
c o n s t r u c t i o n  o f  p o w e r  p r o j e c t s ,  it p r o b a b l y  c a m m i  e x e c u t e  a 
p r o j e c t  l a b o r  a g r e e m e n t  that p r e f e r s  the h i r e  of  e m p l o y e e s  w h o  are 
m e m b e r s  o f  a l a b o r  un io n.

Th e a u t h o r i t y  h as  the p o w e r  to c o n t r a c t  for th e c o n­
s t r u c t i o n  o f  a p o w e r  p r o j e c t  a n d  "to e n t e r  i n t o  c o n t r a c t s  or 
a g r e e m e n t s  w i t h  r e s p e c t  to the e x e r c i s e  of  a n y  of its p o w e r s . . . ,’1 
A S  4 4 . 8 3 . 0 8 0 ( 1 0 ) ,  4 4 . 8 3 . 0 3 0 ( 1 4 ) .  P r e s u m a b l y ,  th e a u t h o r i t y  m a y  
e n t e r  i n t o  a p r o j e c t  l a bo r a g r e e m e n t  w i t h  one or m o r e  u n i o n s  u n l e s s  
a g e n e r a l  p r o h i b i t i o n  e x i s t s  fo r al l  s t a t e  a g e n c i e s .

I h a v e  e x a m i n e d  f e d e r a l  arid s t a t e  l a b o r  law. T i t l e  29 
of the U n i t e d  S t a t e s  C o d e  A n n o t a t e d  a n d  T i t l e  23 of  the A l a s k a  
S t a t u t e s  ar e s i l e n t  o n  this q u e s t i o n .  T h e  s t a te  p r o c u r e m e n t  act, 
h o w e v e r ,  is not.

T h e  p r o c u r e m e n t  o f  c o n s t r u c t i o n  o f s ta t e f a c i l i t i e s  -- 
i n c l u d i n g  p r o j e c t s  by  the a u t h o r i t y  -- is g o v e r n e d  by A S  36.30. 
Th a  c o m m i s s i o n e r  of the d e p a r t m e n t  of  a d m i n i s e r a  Lion is r e s p o n s i b l e  
for a d o p t i n g  r e g u l a t i o n s  g o v e r n i n g  the p r e p a r a t i o n ,  r ev is i o n ,  an d 
c o n t e n t  of s p e c i f i c a t i o n s  for c o n s t r u c t i o n  r e q u i r e d  by  an agenc y.  
AS 3 6 . 3 0 . 0 6 0 ( a ) ,  T h e  s p e c i f i c a t i o n s  r e q u i r e d  by the a g e n c y  " mu se  
p r o m o t e  o v e r a l l  e c o n o m y  for  the p u r p o s e s  i n t e n d e d  and e n c o u r a g e  
c o m p e t i t i o n  in s a t i s f y i n g  the s t a t e ' s  ne e d s ,  and  m a y  not be u n d u l y  
r e s c r i c c i v e ." A S 3 6 . 3 0 . 0 6 0 ( c ) .  Not o n l y  is c o m p e t i t i o n  e n c o u r a g e d  
in s tat e p r o c u r e m e n t s  bu t a n t i c o m p e t i t i v e  p r a c t i c e s  are s t r i c t  is* 
f o r b i d d e n  a n d  m a v  s u b j e c t  an o f f e r o r  o r  b i d d e r  to p r o s e c u t i o n  of 
a class C fe lo n y!  AS 3 6 . 3 0 . 9 2 0 ;  AS 3 6 . 3 0 . 9 3 0 ( 2 ) .
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The c o m m i s s i o n e r  has i m p l e m e n t e d  AS  36.30, in part, bv  
a d o p t i n g  r e g u l a t i o n s  that

(1) p r o h i b i t  the use of s p e c i f i c a t i o n s  chat  ha v e "the 
e ff e c t  of  e x c l u s i v e l y  r e q u i r i n g  a p r o p r i e t a r y  ... 
c o n s t r u c t i o n  item, or p r o c u r e m e n t  f r o m  a sole sour ce,  
u n l e s s  n o  o t h e r  m a n n e r  of d e s c r i p t i o n  w i l l  s u f f i c e , "  2 
A A C  12.090;

(2) p r o h i b i t  the u s e  o f c o n t r a c t  t cr ma a n d  c o n d i t i o n s  
that " h a v e  the e f f e c t  of u n n e c e s s a r i l y  l i m i t i n g  c o m p e­
ti t i o n  or e x c l u s i v e l y  r e q u i r i n g  a ’ p r o p r i e t a r y  ... 
c o n s t r u c t i o n  i t e m  or p r o c u r e m e n t  f r o m  a s ol e s o u r c e  
u n l e s s  n o  o t h e r  r e q u i r e m e n t s  w i l l  s u f f i c e , "  2 A A C  12. 
790.

A  r e q u i r e m e n t  th at  the s u c c e s s f u l  b i d d e r  on a p r o c u r e m e n t  
c o n t r a c t  h i r e  its l a b o r  f o r c e  f r o m  a s i n g l e  s o u r c e  w o u l d  a p p e a r  to 
c o m e  w i t h i n  Che s t a t u t o r y  a n d  r e g u l a t o r y  p r o h i b i t i o n s  c o n t a i n e d  in 
A S  3 6 . 3 0 . 0 6 0 ,  AS  3 6 . 3 0 . 9 3 0 ( 2 ) ,  2 A A C  12.090, a n d  2 A A C  12.790. A  
s p e c i f i c a t i o n  or c o n t r a c t  t e r m  of this n a t u r e  w o u l d  o n l y  b e  
p e r m i s s i b l e  u p o n  a s h o w i n g  that n o  o t h e r  m a n n e r  of d e s c r i p t i o n  a n d  
n o  o t h e r  r e q u i r e m e n t  w o u l d  suffi ce.  2 A A C  1.2,090, 2 A A C  12,790. 
M a k i n g  this s h o w i n g  c o u l d  p r o v e  to be a v e r y  h e a v y  if no t  
i m p o s s i b l e  -- b u r d e n  for  the aut ho ri ty .

A n  a r r a n g e m e n t  chat w o u l d  li mit p o t e n t i a l  b i d d e r s  to a 
p a r t i c u l a r  l ab or  a g r p p m o n r  is also v u l n e r a b l e  to a c o n s t i t u t i o n a l  
at ta ck . In the r e c e n t  c as e of S tat e v. E n s e r c h  A l a s k a  
C o n s t r u c t i o n ,  I n c . , No. 35 39  (Al ask a S u p r e m e  Courc^ D e c e m b e r  18," 
1989) the A l a s k a  S u p r e m e  C o u r L  b l i u u k  do wn  on  6 d u a l  p r o t e c t i o n  
r o u n d s  the R e g i o n a l  P r e f e r e n c e  Law, a st a t u t e  r e q u i r i n g  l oc al h i r e  
or p u b l i c l y  f u n d e d  p r o j e c t s  c o n s t r u c t e d  in e c o n o m i c a l l y  d i s t r e s s e d  

areas. M a n y  f e a t u r e s  of the p r o p o s e d  a r r a n g e m e n t  r e s e m b l e  th os e  
of  the E n s e r c h  case.

A E A  w o u l d  g i v e  a p r e f e r e n c e  to (or im po se  an a b s o l u t e  
r e q u i r e m e n t  on) c o n t r a c t o r s  on its p r o j e c t s  wh o  e m p l o y e d  u n i o n  
labor. P r e s u m a b l y ,  the r a t i o n a l e  for such a p r e f e r e n c e  is that 
u n i o n i s e d  labor is b e t t e r  p a i d  a n d  p r o t e c t e d  chan n o n u n i o n  labor, 
a n d  that this is a s o c i a l  a n d  e c o n o m i c  b e n e f i t  tc the s tat e w h i c h  
o u t w e i g h s  the e m p h a s i s  p l a c e d  in p u b l i c  c o n t r a c t i n g  on g e t t i n g  the 
be st  price.

The  c o ur t  in E n s e r c h  r e j e c t e d  a s i m i l a r  g o a l  u n d e r  the 
R e g i o n a l  P r e f e r e n r p  Law, 'L'he f.r.uo ha d  a rg u e d  than, by c o n f e r r i n g  
an e c o n o m i c  b e n e f i t  on  tho r e s i d e n t s  of  a p a r t i c u l a r  region," 
u n e m p l o y m e n t  w o u l d  be r e d u c e d  and the s o c i a l  h a r ms  r e s u l t i n g  "from 
c h r o n i c  u n e m p l o y m e n t  c o u l d  be rpmerlied. E n s e r c h .  alip  op. a t 29. 
W h i l e  s u c h  go als w e r e  im po rt an t,  they c o u l d  no t be a c h i e v e d  b y  the
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d i s p a r a t e  t r e a t m e n t  of  u n e m p l o y e d  w o r k e r s  in a n o t h e r  re gi on . Id., 
at 30. 1/

A r g u a b l y ,  s i n c e  all p r o s p e c t i v e  c o n t r a c t o r s  w o u l d  be 
r e q u i r e d  to h i r e  u n i o n  labor, th ey  w o u l d  not be t r e a t e d  d i f f e r e n t l y  
at l e a s t  as to c o m p e t i t i o n  a m o n g s t  th e m s e l v e s .  H ow ev e r ,  if a 
c o n t r a c t o r  has  n o  e x i s t i n g  r e l a t i o n s h i p  w i t h  the trade u n i o n s  or 
u n i o n  s u b c o n t r a c t o r s ,  t h e y  m a y  be d i s a d v a n t a g e d .

C o n s t r u c t i o n  w o r k e r s  not  c u r r e n t l y  m e m b e r s  of u n i o n s  
w o u l d  be r e q u i r e d  to o b t a i n  m e m b e r s h i p  in o r d e r  to be e m p l o y e d  on 
a p r o j e c t  w h e n  the b i d  is u l t i m a t e l y  a w a rd ed . A s s u m i n g  tha t 
e m p l o y m e n t  m u s t  b e  o b t a i n e d  t h r o u g h  a h i r i n g  hall, a n d that  some 
sort o f  s e n i o r i t y  s y s t e m  w e r e  in f o r c e  for r e f e r r a l s ,  n o n u n i o n  
w o r k e r s  w o u l d  at a m i n i m u m  be d e l a y e d  in o b t a i n i n g  w o rk , if not  
f o r e c l o s e d  a l t o g e t h e r .  T h i s  r e s u l t  is a c c e p t a b l e  in the p r i v a t e  
sector. Ho we ve r,  it m a y  no t b e a c c e p t a b l e  w h e r e  o c c a s i o n e d  by  
g o v e r n m e n t  action.

H a v i n g  d e t e r m i n e d  that the r i g h t  to e n g a g e  in an e c o n o m i c  
e n d e a v o r  is an  i m p o r t a n t  right, the A l a s k a  S u p r e m e  C o u r t  t ak es a 
d i m  v i e w  o f  g o v e r n m e n t  a c t i o n  w h i c h  f a v o r s  one e c o n o m i c  g r o u p  o v e r  
an o t h e r .  E n s e r c h , sl ip  op. at 27 a n d  30. In E n s e r c h , the c o u r t  
c o n c l u d e d  th a t f a v o r i n g  o n e  g r o u p  o f  s i m i l a r l y  s i t u a t e d  w o r k e r s  
o v e r  a n o t h e r  wa s  n o t  a l e g i t i m a t e  goal.

C O N C L U S I O N

Th e A l a s k a  E n e r g y  A u t h o r i t y  ha s the p o w e r  to e n t e r  i n t o  
p r o j e c t  l a b o r  a g r e e m e n t s  as long  as t h e y  do no t  c o n f l i c t  w i t h  the 
l a n g u a g e  ?.nd i n t e n t  of laws g e n e r a l l y  a p p l i c a b l e  to s t a t e  a g e n c i e s .  
A  p r o j e c t  l ab or  a g r e e m e n t  that r e q u i r e d  a p r o j e c t  c o n t r a c t o r  to 
h i r e  e m p l o y e e s  d i r e c t l y  f r o m  one s o u r c e  -- that is, a l a b o r  u n i o n  - 
- w o u l d  p r o b a b l y  d i s c o u r a g e  c o m p e t i t i o n  a n d  be o v e r l y  r e s t r i c t i v e .  
S u c h  a c o n t r a c t  t e r m  w o u l d  be p e r m i s s i b l e  u n d e r  the s t a t e  
p r o c u r e m e n t  a c t  o n l y  if the a u t h o r i t y  c o u l d  d e m o n s t r a t e  that it h a d  
no o t h e r  a l t e r n a t i v e .  E v e n  if the a g r e e m e n t  s u r v i v e d  a c h a l l e n g e  
u n d e r  the s t a t e  p r o c u r e m e n t  act, it w o u l d  s t i l l  be c o n s t i t u t i o n a l l y  
v u l n e r a b l e  w h e r e  it p r e f e r r e d  one g r o u p  of l a b o r e r s  o v e r  a n o th er .

C E J / j d s

1/ E v e n  if w e  a s s u m e  the goa l of  p r o t e c t i n g  l a b o r  bv
e n s u r i n g  b e t t e r  wa ges , this go a l is a l r e a d y  b e i n g  s e r v e d  bv 
e x i s t i n g  p r e v a i l i n g  w a g e  L e g i s l a t i o n  such  as the L i t t l e  D a v i s - B a c o n  
Act, AS  36.05.
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G C O R G E  N .  M A Y C t t  

J O H N  K  P R U U A K E R  

R A Y M O N D  I:. P L U M M L R .  J i t  

D A N I E L  A .  p C R l - T Y  

R O D L R T  L  E A S T A U C i M  

S T E P H E N  M  I" L L I S  

CLAY A. YOUNG 
W I L L I A M  E ,  M O S E L E Y  

M A R C  D  D O M D

ATTORNEYS AT LAW 
S U I T E  »\ D O  

1 0 0  7  W E U T  : j n o  A V E N U E

J A M E S  D ,  F R I D C R I C I  

A N D R E W  G U I D I

ANCHOR AGG. AEA SKA 01*901 . I 000
t e l e p h o n e  <907) 2 7 0 - 3 0 0 1

TAX (007) 277-1331

H O W A R D  A .  L A Z A R  

O E U O R A H  K ,  I V Y

D O N A L  D  C .  T H O M A O  

T I M O T H Y  J, L A  M R

D O N N A  M .  B U R T O N

J a n u a r y  4, 1 9 9 1

O F  C O I J M U R I .

J A M E S  J. D E L A N E Y  

E U G E N E  f-\ W I L E S  

S T A N L E Y  H .  R E I T M A N

C h a r l e s  I r b y
I r b y  C o n s t r u c t  Lon C o m p a n y  
P O  B o x  1 8 1 9
J a c k s o n  M S  3 9 2 1 5 - 1 8 1 9

A a r o n  D o w n i n g
A l a s k a  U t i l i t y  C o n s t r u c t i o n ,  I n c  
1 0 1  E a s t  S w a n s o n  A v e n u e  
W a s i l l a  A K  9 9 6 8 7

I I  E  e  F  I V  r  j i

W i l l i a m  S p e n c e r
A s s o c i a t e d  B u i l d e r s  a n d  C o n t r a c t o r s ,  Inc.
7 2 9  - 1 5 t h  S t r e e t  N. W .
W a s h i n g t o n  D C  2 0 0 0 5

H e n r y  S p r i n g e r
A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s  o f  A l a s k a  
P 0  B o x  2 4 0 6 0 9  
A n c h o r a g e  A K  9 9 5 0 4

Re: A B C  e t  al. vs. C i t y  o f  S e w a r d  a n d  I B E W  L o c a l  1 5 4 7
U n i t e d  S t a t e s  D i s t r i c t  C o u r t  No. A 9 1 - 0 0 1  C i v i l  
O u r  F i l e  1 5 2 0 0 - 0 0 4

G e n t l e m e n :

W e  e n c l o s e  h e r e w i t h  a c o p y  o f  t h e  c o m p l a i n t  f i l e d  w i t h  t h e  
D i s t r i c t  C o u r t  in t h i s  m a t t e r  o n  W e d n e s d a y ,  J a n u a r y  2, 199 1 .  
H e l e n e  A n t e l ,  a t t o r n e y  f o r  t h e  I B E W  L o c a l  1 5 4 7  a c c e p t e d  s e r v i c e  o n  
b e h a l f  o f  t h e  IBE W .  T h e  C i t y  o f  S e w a r d  w a s  s e r v e d  b y  c e r t i f i e d  

m a i l  o n  J a n u a r y  3, 1 9 9 1 .  W e  d o  n o t  a n t i c i p a t e  a n y  c h a l l e n g e
r e g a r d i n g  s e r v i c e  o r  j u r i s d i c t i o n .

A l s o  e n c l o s e d  is a J o i n t  M o t i o n  f o r  E x p e d i t e d  S t a t u s  
C o n f e r e n c e .  T h e  M o t i o n  s e t s  f o r t h  d a t e s  f o r  t h e  b r i e f i n g  s c h e d u l e  
i n  t h i s  m a t t e r ,  as a g r e e d  b e t w e e n  t h e  p a r t i e s .  A c c o r d i n g  t o  t h e  
s c h e d u l e ,  o u r  o p e n i n g  m o t i o n  a n d  m e m o r a n d u m  a r e  d u e  W e d n e s d a y ,  
J a n u a r y  23; t h e  o p p o s i t i o n  m e m o r a n d a  a r e  d u e  W e d n e s d a y ,  F e b r u a r y  
18; a n d  o u r  r e p l y  m e m o r a n d u m  is d u e  F e b r u a r y  25. O r a l  a r g u m e n t  
w i l l  b e  s c h e d u l e d  b y  t h e  c o u r t  f o r  s o m e  d a t e  t h e r e a f t e r .

W e  w i l l  f o r w a r d  a d r a f t  o f  o u r  o p e n i n g  m e m o r a n d u m  t o  y o u  o n  o r  
a b o u t  W e d n e s d a y ,  J a n u a r y  15. W e  w e l c o m e  a n y  c o m m e n t s  y o u  m a y  h a v e
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C h a r l e s  I r b y  
A a r o n  D o w n i n g  
W i l l i a m  S p e n c e r  
H e n r y  S p r i n g e r  
J a n u a r y  4, 1 9 9 1  
P a g e  2

a t  t h a t  t i m e .  S h o u l d  y o u  h a v e  a n y  q u e s t i o n s  r e g a r d i n g  t h i s  m a t t e r ,  
p l e a s e  d o  n o t  h e s i t a t e  t o  c o n t a c t  us.

' e r y  t r u l y  y o u r s

D E L A N E Y ,  W I L E S ,  H A Y E S ,  
R E I T M A N  & B R U B A K E R ,  I N C

M a r c  D. B o n d

cc: M a u r i c e  B a s k i n
W i l l i a m  F. R e e v e s



i'

M a r c  D. B o n d
D e l a n e y , W i  l e s , H a y e s ,
R e i t m a n  & B r u b a k e r ,  Inc.

1 0 0 7  W e s t  3 r d  A v e n u e ,  S u i t e  4 0 0  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1  
9 0 7 - 2 7 9 - 3 5 8 1

P I L E D

J A W 0 3 1 9 9 1

UNITED S iA f tS  O is rsuc i COURT 

DISTRICT OF ALASKA 
______________ Deputy

I N  T H E  U N I T E D  S T A T E S  D I S T R I C T  C O U R T  

F O R  T H E  D I S T R I C T  O F  A L A S K A

A S S O C I A T E D  B U I L D E R S  A N D  
C O N T R A C T O R S ,  I N C . ,  a M a r y l a n d  
c o r p o r a t i o n ,  A S S O C I A T E D  G E N E R A L  
C O N T R A C T O R S  O F  A L A S K A ,  a n  
A l a s k a  n o n p r o f i t  c o r p o r a t i o n ,  
I R B Y  C O N S T R U C T I O N  C O M P A N Y ,  a 
M i s s i s s i p p i  c o r p o r a t i o n ,  I R B Y /  
A L A S K A  U T I L I T I E S  C O N S T R U C T I O N  
C O M P A N Y ,  a n  A l a s k a  c o r p o r a t i o n ,

P l a i n t i f f s ,

v s

C I T Y  O F  S E W A R D ,  a n  A l a s k a  h o m e  
r u l e  m u n i c i p a l i t y ,  a n d  
I N T E R N A T I O N A L  B R O T H E R H O O D  O F  

E L E C T R I C A L  W O R K E R S ,  L O C A L  U N I O N  
1 5 4 7  ( I B E W ) , a l a b o r  u n i o n ,

D e f e n d a n t s .

C a s e  No. A 9 I - 0 0 1  C i v i l

)
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HAYES.  RE I TMAN 
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ANCHORAGE. ALASKA 

(907) 279-3561
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P l a i n t i f f s  a n d  d e f e n d a n t s  i n  t h i s  m a t t e r  h e r e b y  m o v e  f o r  

a n  e x p e d i t e d  s t a t u s  c o n f e r e n c e  t o  e s t a b l i s h  a b r i e f i n g  s c h e d u l e  a n d  

a t i m e  f o r  o r a l  a r g u m e n t  o n  a M o t i o n  f o r  P r e l i m i n a r y  I n j u n c t i o n  a n d  

S u m m a r y  J u d g m e n t ,  t o  b e  f i l e d  b y  p l a i n t i f f s  i n  t h i s  m a t t e r .

T h i s  m a t t e r  i n v o l v e s  a p r o j e c t  t o  c o n s t r u c t  a h i g h  v o l t a g e
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I

DELANEY. WILES. 
HAYES. REITMAN 
ft BRUBAKER. Inc.

S U I T E  4 0 0  

10 0 T W I S T  Sail A V E N U E  

ANCHORAGE. ALASKA 
(907) 279-3591

e l e c t r i c  t r a n s m i s s i o n  l i n e  n e a r  t h e  C i t y  o f  S e w a r d ,  n o w  s c h e d u l e d  t o  

b e  l e t  f o r  b i d  in t h e  s p r i n g  o f  t h i s  y e a r ,  a n d  c o n s t r u c t e d  d u r i n g  

t h e  s u m m e r  o f  1991. A l l  p a r t i e s  c o n c u r  i n  t h e  n e c e s s i t y  o f  e a r l y  

c o n s t r u c t i o n  o f  t h e  t r a n s m i s s i o n  l i n e  t o  i n s u r e  a s t e a d y ,  a d e q u a t e  

p o w e r  s u p p l y  f o r  -the C i t y  o f  S e w a r d  s e r v i c e  a r e a .

I t  a p p e a r s  t h e r e  a r e  n o  g e n u i n e  i s s u e s  o f  m a t e r i a l  f a c t

w h i c h  w o u l d  p r e c l u d e  r e s o l u t i o n  o f  t h i s  m a t t e r  o n  a d i s p o s i t i v e  

m o t i o n .  C o u n s e l  f o r  t h e  C i t y  o f  S e w a r d  is i n  t h e  p r o c e s s  of

| d r a f t i n g  a s t i p u l a t i o n  of f a c t s  w h i c h  w i l l  p r o v i d e  t h e  b a s i s  f o r

I
j a r g u m e n t  o n  t h e  l e g a l  i s s u e s  r a i s e d  b y  t h e  c o m p l a i n t .

T h e  C i t y  o f  S e w a r d  n e e d s  t o  e r e c t  t h i s  l i n e  d u r i n g  t h e  

1 9 9 1  c o n s t r u c t i o n  s e a s o n .  N o n e  o f  t h e  p a r t i e s  d e s i r e s  t o  e n d a n g e r
i

t h e  c o m p l e t i o n  o f  t h e  p r o j e c t  d u r i n g  1 9 9 1 ,  b u t  a l l  d e s i r e  an 

e x p e d i t i o u s  r e s o l u t i o n  o f  t h e i r  l e g a l  r i g h t s  in t h i s  m a t t e r .

A c c o r d i n g l y ,  c o u n s e l  f o r  a l l  p a r t i e s  h a v e  c o n f e r r e d ,  a n d  

s u g g e s t  t h e  f o l l o w i n g  b r i e f i n g  a n d  o r a l  a r g u m e n t  s c h e d u l e :  (1)

M o t i o n  f o r  P r e l i m i n a r y  I n j u n c t i o n  a n d  S u m m a r y  J u d g m e n t  (and

s u p p o r t i n g  M e m o r a n d u m )  f i l e d  a n d  s e r v e d  J a n u a r y  23, 1 9 9 1 ;  (2)

O p p o s i t i o n s  f i l e d  a n d  s e r v e d  F e b r u a r y  18, 1 9 9 1 ;  (3) R e p l y  f i l e d  a n d  

s e r v e d  F e b r u a r y  25, 1 9 9 1 ;  a n d  (4) O r a l  a r g u m e n t  t o  b e  s c h e d u l e d  as 

s o o n  t h e r e a f t e r  a s  t h e  c o u r t  d e e m s  a p p r o p r i a t e .

T h e  p a r t i e s  r e s p e c t f u l l y  r e q u e s t  a s t a t u s  c o n f e r e n c e  t o

J O I N T  M O T I O N  F O R  E X P E D I T E D  S T A T U S  C O N F E R E N C E  2



d i s c u s s  t h e s e  m a t t e r s  w i t h  t h e  c o u r t ,  a n d  t o  e s t a b l i s h  a  t i m e  f o r

o r a l  a r g u m e n t .

D a t e :

D a t e : 3  J j h  V  1 *1 *1  /

D a t e : V /  , f r y

D E L A N E Y ,  W I L E S ,  H A Y E S ,  
R E I T M A N  & B R U B A K E R ,  INC. 
A t t o r n e y s  f o r  P l a i n t i f f s

- K ,

M a r c  D. B o n d

P E R K I N S  C O I E

A t t o r n e y s  f o r  C i t y  o f  S e w a r d

G o r d o n  J. T a n s

H E L E N E  M. A N T E L  
A t t o r n e y  f o r  IBJ L o c a l  1 5 4 7

H e l e n e  W. £ h t e l

!‘*TOINT M O T I O N  F O R  E X P E D I T E D  S T A T U S  C O N F E R E N C EHAYES, REITMAN
6 DRU3AKER. Inc.

SUITE 400 
WEST 3«? AVIHUE 
I0RAGE. ALASKA 

' I  2 7 9 - 3 5 0 1
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sum 400 
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ANCHORAGE,ALASKA 

19071 2790581

S t e p h e n  M. E l l i s  
M a r c  D. B o n d  
D e l a n e y ,  W i l e s ,  H a y e s ,
R e i t m a n  & B r u b a k e r ,  Inc.

1 - 1 7  W e s t  3 r d  A v e n u e ,  S u i t e  4 0 0  
A - c h o r a g e ,  A l a s k a  9 9 5 0 1  

I 9 0 7 - 2 7 9 - 3 5 8 1  

!l

I N  T H E  U N I T E D  S T A T E S  D I S T R I C T  C O U R T

F O R  T H E  D I S T R I C T  O F  A L A S K A

A S S O C I A T E D  B U I L D E R S  A N D  )
C O N T R A C T O R S ,  I N C . ,  a M a r y l a n d  ) 
c o r p o r a t i o n ,  A S S O C I A T E D  G E N E R A L  )
C O N T R A C T O R S  O F  A L A S K A ,  a n  )
A l a s k a  n o n p r o f i t  c o r p o r a t i o n ,  )
I R B Y  C O N S T R U C T I O N  C O M P A N Y ,  a )
M i s s i s s i p p i  c o r p o r a t i o n ,  I R B Y /  )
A L A S K A  U T I L I T I E S  C O N S T R U C T I O N  )
C O M P A N Y ,  a n  A l a s k a  c o r p o r a t i o n ,  )

)
P l a i n t i f f s ,  )

)
v s .  )

)
C I T Y  O F  S E W A R D ,  a n  A l a s k a  h o m e  ) 
r u l e  m u n i c i p a l i t y ,  a n d  )
I N T E R N A T I O N A L  B R O T H E R H O O D  O F  )
E L E C T R I C A L  W O R K E R S ,  L O C A L  U N I O N  )
1 5 4 7  ( I B E W ) , a l a b o r  u n i o n ,  )

)
D e f e n d a n t s .  ) 

 )

C O M P L A I N T  F O R  I N J U N C T I V E  A N D  D E C L A R A T O R Y  R E L I E F '
A N D  F O R  M O N E Y  D A M A G E S

T h i s  c o m p l a i n t  c o n c e r n s  t h e  l e t t i n g  f o r  b i d  a n d

c o n s t r u c t i o n  o f  a n  e l e c t r i c a l  t r a n s m i s s i o n  l i n e  p r o j e c t  n e a r  t h e

C i t y  o f  S e w a r d .  T h e  c o m p l a i n t  s e e k s  a j u d g m e n t  d e c l a r i n g  i l l e g a l  a

I
I c e r t a i n  b i d  p r e - q u a l i f i c a t i o n  r e q u i r e m e n t ,  a  p r e l i m i n a r y  a n d

P l ­
e a s e  No. O O I  C i v i l
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C (

p e r m a n e n t  i n j u n c t i o n  a g a i n s t  e n f o r c e m e n t  o f  t h e  r e q u i r e m e n t ,  an 

a w a r d  o f  c o m p e n s a t o r y  a n d  t r e b l e  d a m a g e s ,  a n d  t h e  r e c o v e r y  o f  c o s t s ,  

i n t e r e s t ,  a n d  a t t o r n e y  f e e s .

j I. J U R I S D I C T I O N

T h i s  is a n  a c t i o n  d e a l i n g  w i t h  t h e  r i g h t s  o f  t h e  p a r t i e s  

u n d e r  f e d e r a l  l a b o r ,  e m p l o y e e  b e n e f i t s ,  a n t i t r u s t  a n d  c i v i l  r i g h t s

I
l a w s ,  a s  w e l l  a s  c e r t a i n  l a w s  o f  t h e  S t a t e  o f  A l a s k a .  T h e  d i s t r i c t  

c o u r t  h a s  j u r i s d i c t i o n  o v e r  t h i s  m a t t e r  p u r s u a n t  t o  28 U . S . C .  § 1 3 3 1  

[ f e d e r a l  q u e s t i o n ] ,  28 U . S . C .  § 1 3 3 7 ( a )  [ c o m m e r c e  a n d  a n t i t r u s t  

r e g u l a t i o n ] ,  28 U. S.C. § 1 3 4 3 ( a ) ( 3 )  [ c i v i l  r i g h t s ] ,  2 0  U . S . C .  § 1 1 3 2  

[ E R I S A ] ,  28 U . S . C .  § 2 2 0 1 ( a )  [ d e c l a r a t o r y  j u d g m e n t ] ,  C i v i l  R u l e  57 

[ d e c l a r a t o r y  judgment]., a n d  t h e  d o c t r i n e  o f  p e n d e n t  j u r i s d i c t i o n .

II. V E N U E

T h e  u n l a w f u l  c o n d u c t  a n d  a c t i o n s  w h i c h  a r e  t h e  s u b j e c t  of 

t h i s  c o m p l a i n t  h a v e  b e e n ,  a r e  b e i n g ,  a n d  ( w i t h o u t  r e l i e f  f r o m  t h i s  

c o u r t )  w i l l  b e  c o m m i t t e d  w i t h i n  t h e  r i s t r i c t  of A l a s k a ,  a n d  w i l l  

a f f e c t  t h e  i n t e r s t a t e  t r a d e  a n d  c o m m e r c e  b e i n g  c o n d u c t e d  w i t h i n  a n d  

t h r o u g h  t h e  D i s t r i c t  o f  A l a s k a .  A l l  o f  t h e  d e f e n d a n t s  r e s i d e ,  d o  

b u s i n e s s ,  o r  m a y  b e  f o u n d  i n  t h e  D i s t r i c t  o f  A l a s k a .

III. G E N E R A L  N A T U R E  O F  C O N T R O V E R S Y

I
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3 . 1  T h i s  a c t i o n  s e e k s  r e l i e f  f r o m  a n  u n l a w f u l  p r e ­

q u a l i f i c a t i o n  b i d  s p e c i f i c a t i o n  i m p o s e d  b y  t h e  C i t y  o f  S e w a r d  o n  a 

$ 9 . 5  m i l l i o n  p r o j e c t  f o r  t h e  c o n s t r u c t i o n  o f  a n  e l e c t r i c  

t r a n s m i s s i o n  l i n e  f r o m  Law.ing t o  F o r t  R a y m o n d  i n  t h e  S e w a r d ' s  

u t i l i t y  s e r v i c e  d i s t r i c t  ( t h e  P r o j e c t ) .

3 . 2  T h e  C i t y  o f  S e w a r d  h a s  r e q u i r e d  t h a t ,  as a c o n d i t i o n  

o f  q u a l i f y i n g  t o  b i d  o n  t h e  p r o j e c t ,  a l l  c o n t r a c t o r s  b e  s i g n a t o r i e s  

t o  a l a b o r  a g r e e m e n t  w i t h  t h e  I n t e r n a t i o n a l  B r o t h e r h o o d  o f  

E l e c t r i c a l  W o r k e r s ,  L o c a l  1 5 4 7  (IBEW) " t h a t  w i l l  a s s u r e  t h a t  w o r k  

t r a d i t i o n a l l y  p e r f o r m e d  b y  e m p l o y e e s  r e p r e s e n t e d  b y  t h e  I B E W  w i l l  b e  

p e r f o r m e d  b y  s u c h  w o r k e r s . "

3.3 T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  is u n r e a s o n a b l e ,  

u n l a w f u l  a n d  a n t i - c o m p e t i t i v e .  I t  c o n s t i t u t e s  u n l a w f u l  m u n i c i p a l  

r e g u l a t i o n  of p r i v a t e  c o l l e c t i v e  b a r g a i n i n g  i n  v i o l a t i o n  o f  t h e  

N a t i o n a l  L a b o r  R e l a t i o n s  A c t .  It u n r e a s o n a b l y  r e s t r i c t s  c o m p e t i t i o n  

i n  v i o l a t i o n  o f  f e d e r a l  a n d  s t a t e  a n t i t r u s t  l a w s .  I t  d e p r i v e s  t h e  

p l a i n t i f f s  o f  e q u a l  p r o t e c t i o n  a n d  d u e  p r o c e s s  o f  l a w  u n d e r  t h e  

U n i t e d  S t a t e s  a n d  A l a s k a  C o n s t i t u t i o n s .  I t  v i o l a t e s  t h e  p r o v i s i o n s  

o f  t h e  C i t y  o f  S e w a r d  C o d e  c o n c e r n i n g  p u b l i c  c o n t r a c t s .

3.4 S e v e n t y  p e r c e n t  o f  a l l  c o n s t r u c t i o n  w o r k  in t h i s  

c o u n t r y  i s  p e r f o r m e d  o n  a n o n - u n i o n  b a s i s .  O n l y  2 1 %  of a l l  

e m p l o y e e s  in t h e  c o n s t r u c t i o n  i n d u s t r y  a r e  u n i o n  m e m b e r s .  T h e
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e f f e c t  o f  t h e  " u n i o n  contract-' r e q u i r e m e n t  in t h e  p r e - q u a l i f i c a t i o n  

p r o c e s s  is t o  f o r c e  t h e  p l a i n t i f f s  t o  b e c o m e  p a r t i e s  t o  a u n i o n  

l a b o r  a g r e e m e n t  n o t  n e g o t i a t e d  o r  e x e c u t e d  b y  t h e i r  f r e e  w i l l .  T h i s  

! u n l a w f u l  r e s t r i c t i o n  w i l l  c a u s e  i r r e p a r a b l e  h a r m  t o  t h e  p l a i n t i f f s
I

J b y  d e p r i v i n g  t h e m  o f  t h e  o p p o r t u n i t y  t o  p a r t i c i p a t e  in a m u l t j -
I!

m i l l i o n  d o l l a r  c o n s t r u c t i o n  p r o j e c t .  T h e  r e s t r i c t i o n  is a l s o  in 

c o n f l i c t  w i t h  t h e  p u b l i c  i n t e r e s t ,  in t h a t  i t  w i l l  d e p r i v e  t h e  C i t y
f

o f  S e w a r d  a n d  i t s  r a t e p a y e r s  o f  f u l l  a n d  o p e n  c o m p e t i t i o n  i n  t h e  b i d  

p r o c e s s .

3 . 5  A c c o r d i n g l y ,  t h e  p l a i n t i f f s  s e e k  a d e c l a r a t i o n  t h a t  

t h e  r e s t r i c t i v e  b i d d i n g  q u a l i f i c a t i o n  is u n l a w f u l  a n d  u n e n f o r c e a b l e .  

T h e  p l a i n t i f f s  a l s o  s e e k  a p r e l i m i n a r y  i n j u n c t i o n  a g a i n s t  t h e  

e n f o r c e m e n t  o f  t h e  r e s t r i c t i o n  d u r i n g  t h e  p e n d e n c y  o f  t h i s  

l i t i g a t i o n ,  a n d  a p e r m a n e n t  i n j u n c t i o n .  T h e  p l a i n t i f f s  s e e k  m o n e y  

d a m a g e s  f o r  v i o l a t i o n s  of t h e i r  r i g h t s ,  a n d  a n  a w a r d  o f  c o s t s ,  

i n t e r e s t  a n d  a t t o r n e y  fees.

T V .  P A R T I E S

4 . 1  P l a i n t i f f  A s s o c i a t e d  B u i l d e r s  a n d  C o n t r a c t o r s ,  Inc. 

(ABC), i s  a n a t i o n a l  t r a d e  a s s o c i a t i o n  o f  o v e r  1 8 , 0 0 0  m e r i t  s h o p  

c o n s t r u c t i o n  c o n t r a c t o r s ,  t h a t  is, t h o s e  c o n t r a c t o r s  t h a t  u s e  b o t h  

u n i o n  a n d  n o n - u n i o n  labor. S i n c e  i t s  f o u n d i n g  in 1950, it h a s  b e e n
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•the o b j e c t i v e  o f  AB C ,  i t s  l o c a l  c h a p t e r s  a n d  t h e i r  m e m b e r  c o m p a n i e s  

t o  p r o v i d e  h i g h  q u a l i t y ,  l o w  c o s t ,  a n d  t i m e l y  c o n s t r u c t i o n  w o r k ,

j w h i c h  b e n e f i t s  b u s i n e s s e s ,  c o n s u m e r s ,  a n d  t a x p a y e r s .  A B C  is f i l i n g
i
i
I t h a s  a c t i o n  o n  b e h a l f  o f  i t s  i n d i v i d u a l  m e m b e r s  -who h a v e  b e e n  a n d
i

Jj w i l l  c o n t i n u e  t o  b e  d a m a g e d  b y  t h e  l o s s  o f  b u s i n e s s  o p p o r t u n i t y

! . 
r e s u l t i n g  f r o m  t h e  e n f o r c e m e n t  o f  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t .

4 . 2  P l a i n t i f f  A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s  o f  A l a s k a  

(AGC) i s  a n  A l a s k a  n o n - p r o f i t  c o r p o r a t i o n  w h o s e  m e m b e r s  i n c l u d e  

m e r i t  s h o p  c o n s t r u c t i o n  c o n t r a c t o r s .  A G C  w a s  f o u n d e d  in 195 4 ,  a n d  

i t s  o b j e c t i v e s  i n c l u d e  t h e  p r o v i s i o n s  o f  h i g h  q u a l i t y ,  l o w  c o s t ,  a n d  

t i m e l y  c o n s t r u c t i o n  w o r k .  A G C  is f i l i n g  t h i s  a c t i o n  o n  b e h a l f  of  

i t s  i n d i v i d u a l  m e m b e r s  w h o  h a v e  b e e n  a n d  w i l l  c o n t i n u e  t o  b e  d a m a g e d  

b y  t h e  l o s s  o f  b u s i n e s s  o p p o r t u n i t y  r e s u l t i n g  f r o m  t h e  e n f o r c e m e n t  

o f  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t .

4 . 3  P l a i n t i f f  I r b y  C o n s t r u c t i o n  C o m p a n y  (Irby) is a 

M i s s i s s i p p i  c o r p o r a t i o n .  I r b y  i s  o n e  o f  t h e  l a r g e s t  c o n t r a c t o r s  

e n g a g e d  i n  t h e  e r e c t i o n  o f  e l e c t r i c a l  t r a n s m i s s i o n  l i n e s  i n  t h e  

U n i t e d  S t a t e s ,  h a v i n g  c o n s t r u c t e d  h i g h  t e n s i o n  a n d  o t h e r  e l e c t r i c a l  

l i n e s  i n  a l l  s t a t e s  a n d  s e v e r a l  f o r e i g n  c o u n t r i e s .  I r b y  is 

q u a l i f i e d  t o  d o  b u s i n e s s  in t h e  S t a t e  o f  A l a s k a ,  a n d  h a s  f i l e d  its 

l a s t  b i e n n i a l  r e p o r t  due, a n d  p a i d  a l l  n e c e s s a r y  c o r p o r a t e  a n d  

f r a n c h i s e  fee s .

t
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4 . 4  P l a i n t i f f  I r b y / A l a s k a  U t i l i t i e s  C o n s t r u c t i o n  J V  

( I r b y / A U C )  is a j o i n t  v e n t u r e  c o m p o s e d  o f  I r b y  C o n s t r u c t i o n  C o m p a n y ,  

a n d  A l a s k a  U t i l i t i e s  C o n s t r u c t i o n  C o m p a n y .  A U C  is a n  A l a s k a  

c o r p o r a t i o n  w i t h  m a n y  y e a r s  o f  e x p e r i e n c e  i n  c o n s t r u c t i n g  e l e c t r i c  

t r a n s m i s s i o n  l i n e s  f o r  v i r t u a l l y  e v e r y  m a j o r  u t i l i t y  i n  t h e  S t a t e  of  

A l a s k a .  A U C  is i n  g o o d  s t a n d i n g ,  a n d  h a s  f i l e d  i t s  l a s t  b i e n n i a l  

r e p o r t  d u e ,  a n d  p a i d  a l l  n e c e s s a r y  c o r p o r a t e  a n d  f r a n c h i s e  fee s .

4 . 5  D e f e n d a n t  C i t y  o f  S e w a r d  ( S e w a r d )  i s  a h o m e  r u l e  

m u n i c i p a l i t y  i n c o r p o r a t e d  u n d e r  t h e  lav/s of t h e  S t a t e  o f  A l a s k a .

4 . 6  D e f e n d a n t  I n t e r n a t i o n a l  B r o t h e r h o o d  o f  E l e c t r i c a l  

W o r k e r s ,  L o c a l  U n i o n  1 5 4 7  (IBEW) is a l a b o r  u n i o n  o r g a n i z e d  u n d e r  

t h e  N a t i o n a l  L a b o r  R e l a t i o n s  A c t .

V. F A C T U A L  B A S I S  O F  T H E  C O M P L A I N T

5 . 1  D u r i n g  t h e  1 9 9 0  l e g i s l a t i v e  s e s s i o n ,  t h e  A l a s k a  

L e g i s l a t u r e  a p p r o v e d  a g r a n t  a p p r o p r i a t i o n  o f  $ 9 . 5  m i l l i o n  t o  t h e  

C i t y  o f  S e w a r d  f o r  t h e  c o n s t r u c t i o n  o f  a n  e l e c t r i c  t r a n s m i s s i o n  l i n e  

f r o m  L a w i n g  t o  F o r t  R a y m o n d .  2 0 8  S L A  1 9 9 0 ,  §144. E x h i b i t  A.

5 . 2  O n  J u l y  23, 199 0 ,  t h e  S t a t e  o f  A l a s k a  a n d  C i t y  of 

S e w a r d  e n t e r  i n t o  a " S t a n d a r d  A g r e e m e n t  F o r m  f o r  M u n i c i p a l  G r a n t s "  

(Grant) f o r  $ 9 , 5 0 0 , 0 0 0  f o r  t h e  c o n s t r u c t i o n  o f  e l e c t r i c a l  l i n e  a n d  

a t t e n d a n t  s t r u c t u r e s .  E x h i b i t  B. T h e  G r a n t  is k n o w n  a s  D e p a r t m e n t
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o f  A d m i n i s t r a t i o n  G r a n t  No. 7 / 9 1 - 9 5 6 ,  a n d  w a s  a c c e p t e d  b y  S e w a r d  in 

C i t y  o f  S e w a r d  R e s o l u t i o n  No. 9 0 - 0 8 6 .

5.3 I n  O c t o b e r  o f  1 9 9 0 ,  t h e  C i t y  o f  S e w a r d  c a u s e d  t o  be  

p u b l i s h e d  a ’’R e q u e s t  f o r  C o n t r a c t o r s  t o  P r e - Q u a l i f y  t o  B i d  on 

C o n s t r u c t i o n  o f  t h e  S e w a r d  1 1 5 K V  T r a n s m i s s i o n  L i n e  L a w i n g  t o  F o r t  

R a y m o n d "  ( R e q u e s t ) . E x h i b i t  C. T h e  R e q u e s t  r e q u i r e d  t h e  s u b m i s s i o n  

o f  a p r e - q u a l i f i c a t i o n  f o r m  t o  S e w a r d  b y  O c t o b e r  29, 1990. T h e

R e q u e s t  i n c l u d e s  t h e  f o l l o w i n g  l a n g u a g e :

T h e  C i t y  o f  S e w a r d  is a s i g n a t o r y  t o  a 

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  w i t h  t h e  

I n t e r n a t i o n a l  B r o t h e r h o o d  o f  E l e c t r i c a l  Woi'kers 

(I B E W ) ,  L o c a l  U n i o n  1 5 4 7 .  I n  o r d e r  t o  p r e s e r v e  

w o r k  t r a d i t i o n a l l y  p e r f o r m e d  b y  e m p l o y e e s  

r e p r e s e n t e d  b y  t h e  I B E W  a n d  t o  a v o i d  

d e s t r u c t i o n  o f  w a g e s ,  h o u r s  a n d  c o n d i t i o n s  o f  

e m p l o y m e n t  a c h i e v e d  t h r o u g h  t h e  c o l l e c t i v e  

b a r g a i n i n g  p r o c e s s ,  t h e  C i t y  h a s  a g r e e d  t h a t ,  

t o  t h e  e x t e n t  p e r m i t t e d  b y  law, ' t  w i l  n o t  

c o n t r a c t ,  o r  a l l o w  t h e  s u b c o n t r a c t ,  f o r  t h e  

c o n s t r u c t i o n  o f  t h e  1 1 5  K V  m a i n  e l e c t r i c a l  

t r a n s m i s s i o n  i n t e r t i e  l i n e  b e t w e e n  L a w i n g  a n d  

F o r t  R a y m o n d  S u b d i v i s i o n s  w i t h i n  t h e  C i t y  of
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S e w a r d  f o r  w o r k  t r a d i t i o n a l l y  p e r f o r m e d  b y  t h e  

I B E W  e x c e p t  t o  a p a r t y  w i t h  a n  a p p r o p r i a t e  

c u r r e n t  l a b o r  a g r e e m e n t  w i t h  t h e  I B E W .

T h e  R e q u e s t  f o r  P r e - Q u a l i f i c a t i o n  s h a l l  b e  

s u b m i t t e d  o n  t h e  c o n t r a c t o r ' s  l e t t e r h e a d  in a 

f o r m a t  t o  a d d r e s s  e a c h  o f  t h e  f o l l o w i n g  

s u b j e c t s .  . . .

6. A  s t a t e m e n t  a t t e s t i n g  t h a t  t h e  c o n t r a c t o r  

is a p a r t y  t o  a n  a p p r o p r i a t e  c u r r e n t  l a b o r  

a g r e e m e n t  w i t h  t h e  I B E W  t h a t  w i l l  a s s u r e  

t h a t  w o r k  t r a d i t i o n a l l y  p e r f o r m e d  b y  

e m p l o y e e s  r e p r e s e n t e d  b y  t h e  I n t e r n a t i o n a l  

B r o t h e r h o o d  o f  E l e c t r i c a l  W o r k e r s ,  l o c a l  

u n i o n  1 5 4 7  ( " I B E W " )  w i l l  b e  p e r f o r m e d  b y  

s u c h  w o r k e r s .

(The r e q u i r e m e n t  s t a t e d  i n  ^6 is h e r e a f t e r  r e f e r r e d  t o  a s  t h e  I B E W  

s i g n a t o r y  r e q u i r e m e n t * . )

5 . 4  O n  O c t o b e r  1 9 9 0 ,  I r b y  s u b m i t t e d  a r e q u e s t  t o  b e  p r e ­

q u a l i f i e d  t o  b i d  o n  c o n s t r u c t i o n  o f  t h e  l i n e .

5 . 5  O n  O c t o b e r  1 9 9 0 ,  I r b y / A U C  s u b m i t t e d  a r e q u e s t  t o  b e  

p r e - q u a l i f i e d  t o  b i d  o n  c o n s t r u c t i o n  o f  t h e  l i n e .

5 . 6  O n  N o v e m b e r  16, 1 9 9 0 ,  E v e r e t t  P. D i e n e r ,  M a n a g e r  of
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E n g i n e e r i n g  & U t i l i t i e s  f o r  S e w a r d ,  w r o t e  l e t t e r s  t o  C h a r l e s  I r b y  of 

Irb y ,  a n d  A a r o n  D o w n i n g  o f  I r b y / A U C .  T h e  l e t t e r s  r e q u e s t e d  

a d d i t i o n a l  i n f o r m a t i o n  c o n c e r n i n g  t h e  c o m p a n i e s '  A l a s k a  e x p e r i e n c e  

a n d  t h e  i d e n t i t y  o f  t h e  k e y  e m p l o y e e s  w o u l d  b e  o n  t h e  job- T h e  

l e t t e r  a l s o  n o t e d  I r b y ' s  a n d  I r b y / A U C ' s  o b j e c t i o n  t o  I t e m  #6, s a i d  

t h e y  w o u l d  l i k e l y  r e c o m m e n d  t o  t h e  C i t y  C o u n c i l  t h a t  I r b y  a n d  

I r b y / A U C  b e  f o u n d  n o t  q u a l i f i e d ,  a n d  i n v i t e d  I r b y  a n d  I r b y / A U C  to 

c h a n g e  i t s  r e s p o n s e  t o  I t e m  #6. E x h i b i t  D.

s u b m i t t i n g  a d d i t i o n a l  i n f o r m a t i o n  o n  I r b y / A U C ' s  A l a s k a  e x p e r i e n c e ,  

a n d  d e s i g n a t i n g  t h e  k e y  e m p l o y e e s .  T h e  l e t t e r  a l s o  e l a b o r a t e d  on  

t h e  o b j e c t i o n  t o  I t e m  #6. E x h i b i t  E. O n  t h e  s a m e  d a t e ,  J o h n  N y e  of 

I r b y  r e s p o n d e d ,  s u b m i t t i n g  a d d i t i o n a l  i n f o r m a t i o n  o n  I r b y ' s  A l a s k a  

e x p e r i e n c e ,  a n d  d e s i g n a t i n g  t h e  I r b y  k e y  e m p l o y e e s .  T h e  l e t t e r  

d e c l i n e d  t o  a m e n d  t h e  o b j e c t i o n  t o  I t e m  #6. E x h i b i t  F.

C h a r l e s  I r b y  s t a t i n g :  " W e  f i n d  y o u  q u a l i f i e d  t o  p e r f o r m  e x c e p t  f o r  

I t e m  # 6  w h i c h  s t a t e s  t h a t  y o u  m u s t  b e  a p a r t y  t o  a c u r r e n t  l a b o r  

a g r e e m e n t  w i t h  t h e  I B E W .  C o n s e q u e n t l y ,  I h a v e  n o  a l t e r n a t i v e  b u t  to  

o m i t  y o u r  c o m p a n y  f r o m  t h e  l i s t  o f  c o n t r a c t o r s  I w i l l  s u b m i t  t o  t h e  

C i t y  C o u n c i l  a s  q u a l i f i e d  b i d d e r s  o n  t h i s  p r o j e c t .  T h e r e f o r e ,  if 

t h e  C i t y  C o u n c i l  a p p r o v e s  t h e  r e c o m m e n d a t i o n  a b i d  w i l l  n o t  be

5 . 7  O n  N o v e m b e r  26, 199 0 ,  A a r o n  D o w n i n g  r e s p o n d e d ,

5 . 8  O n  N o v e m b e r  30, 1990, Mr. D i e n e r  s e n t  a l e t t e r  to

DELANEY,  WILES.  
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a c c e p t e d  f r o m  I r b y  C o n s t r u c t i o n  C o m p a n y . "  E x h i b i t  G.

5 . 9  O n  D e c e m b e r  3, 1 9 90, Mr. D i e n e r  r e s p o n d e d  t o  t h e

N o v e m b e r  26 s u b m i s s i o n  f r o m  I r b y / A U C .  B y  l e t t e r ,  Mr. D i e n e r  s t a t e d :  

" W e  f i n d  y o u  q u a l i f i e d  t o  p e r f o r m  e x c e p t  f o r  I t e m  #6 w h i c h  s t a t e s  

t h a t  y o u  m u s t  b e  a p a r t y  t o  a c u r r e n t  l a b o r  a g r e e m e n t  w i t h  t h e  I B E W .  

C o n s e q u e n t l y  I h a v e  n o  a l t e r n a t i v e  b u t  t o  o m i t  y o u r  c o m p a n y  f r o m  

t h e  l i s t  o f  c o n t r a c t o r s  I w i l l  s u b m i t  t o  t h e  C i t y  C o u n c i l  as  

q u a l i f i e d  b i d d e r s  o n  t h i s  p r o j e c t .  T h e r e f o r e ,  if t h e  C i t y  C o u n c i l  

a p p r o v e s  t h e  r e c o m m e n d a t i o n  a b i d  w i l l  n o t  b e  a c c e p t e d  f r o m

I r b y / A l a s k a  U t i l i t y  C o n s t r u c t i o n  J V . "  E x h i b i t  H.

5 . 1 0  O n  N o v e m b e r  30, 1990, M r .  D i e n e r  s e n t  a m e m o r a n d u m  to 

t h e  S e w a r d  M a y o r  a n d  C i t y  C o u n c i l ,  f i n d i n g  I r b y  a n d  I r b y / A U C  t o  b e

n o t  q u a l i f i e d  f o r  f a i l u r e  t o  c o m p l y  w i t h  t h e  r e q u i r e m e n t  o f  a

c u r r e n t  l a b o r  a g r e e m e n t  w i t h  I B E W .  E x h i b i t  I.

5 . 1 1  O n  D e c e m b e r  10, 199 0 ,  t h e  S e w a r d  C i t y  C o u n c i l  m e t  a n d  

a p p r o v e d  t h a  l i s t  o f  b i d d e r s ,  o m i t t i n g  I r b y  a n d  I r b y / A U C  o n  t h e  

b a s i s  o f  I t e m  #6. R e s o l u t i o n  N o .  9 0 - 1 5 2 ,  E x h i b i t  J.

5 . 1 2  T h e  C i t y  o f  S e w a r d  i n t e n d s  t o  p r o c e e d  w i t h  t h e

b i d d i n g  p r o c e s s  in o r d e r  t o  c o m m e n c e  c o n s t r u c t i o n  o f  t h e  p r o j e c t  as 

s o o n  a s  w e a t h e r  p e r m i t s  in t h e  s p r i n g  o f  1991.

5 . 1 3  U n l e s s  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  is e n j o i n e d  a n d  

d e c l a r e d  i l l e g a l ,  t h e  p l a i n t i f f s  w i l l  s u f f e r  i r r e p a r a b l e  i n j u r y  by
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F E D E R A L  C L A I M S  

C O U N T  ON E :  T H E  N A T I O N A L  L A B O R  R E L A T I O N S  A C T

6 . 1  S e c t i o n  7 o f  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  A c t  

( " N L R A " ) , 29 U . S . C .  § 157, p r o v i d e s  t h a t  e m p l o y e e s  h a v e  t h e  r i g h t  t o  

j o i n  " l a b o r  o r g a n i z a t i o n s  t o  b a r g a i n  c o l l e c t i v e l y  t h r o u g h  

r e p r e s e n t a t i v e s  o f  t h e i r  o w n  c h o o s i n g , "  a n d  " s h a l l  a l s o  h a v e  t h e  

r i g h t  t o  r e f r a i n  f r o m  a n y  o r  a l l  o f  s u c h  a c t i v i t i e s . . . "

6.2 S e c t i o n s  8 a n d  9 o f  t h e  N L R A ,  29 U . S . C .  §§ 158 a n d  

159, p r o v i d e  -that e m p l o y e r s  a r e  r e q u i r e d  o n l y  t o  n e g o t i a t e  in g o o d  

f a i t h  w i t h  u n i o n s  w h o  r e p r e s e n t  a m a j o r i t y  o f  t h e i r  e m p l o y e e s .  

T h e s e  s e c t i o n s  a l s o  p r o h i b i t  b o t h  e m p l o y e r s  a n d  u n i o n s  f r o m  

i n t e r f e r i n g  w i t h  e m p l o y e e s  in t h e  e x e r c i s e  o f  t h e i r  r i g h t s  u n d e r  

S e c t i o n  7 o f  t h e  N L R A ,  29 U . S . C .  § 157.

6.3 T h e  C i t y  o f  S e w a r d  i s  a p u b l i c  a g e n c y  c r e a t e d  

p u r s u a n t  t o  t h e  l a w s  o f  t h e  S t a t e  o f  A l a s k a .  T h e  C i t y  h a s  

i m p e r m i s s i b l y  p r o m o t e d  t h e  i n t e r e s t s  o f  t h e  I B E W  b y  f o r c i n g  a l l  

w o u l d - b e  P r o j e c t  b i d d e r s  t o  r e c o g n i z e  a n d  d e a l  w i t h  t h e  I B E W ,  

r e g a r d l e s s  o f  w h e t h e r  t h e  b i d d e r s ’ e m p l o y e e s  h a v e  c h o s e n  t o  j o i n  o r  

b a r g a i n  t h r o u g h  t h e  IBE W ,  e n d  r e g a r d l e s s  of w h e t h e r  t h e  b i d d e r s  c a n  

c o m e  t o  m u t u a l l y  a g r e e a b l e  t e r m s  w i t h  t h e  I B E W .  T h i s  a c t i o n  is in

t h e i r  i n a b i l i t y  t o  p a r t i c i p a t e  i n  t h e  p r o j e c t .
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v i o l a t i o n  o f  t h e  N L R A ,  w h i c h  p r e e m p t s  s t a t e  r e g u l a t i o n  of l a b o r -  

m a n a g e m e n t  r e l a t i o n s .

6. 4  B y  f o r c i n g  w o u l d - b e  b i d d e r s  t o  n o t  o n l y  n e g o t i a t e  

w i t h  t h e  I B E W ,  b u t  t o  e n t e r  i n t o  a n  a g r e e m e n t  w i t h  t h e  I B E W  a s  a 

c o n d i t i o n  o f  b i d d i n g  o n  t h e  P r o j e c t ,  t h e  C i t y  o f  S e w a r d  l e a v e s  

l i t t l e  b a r g a i n i n g  s t r e n g t h  f o r  w o u l d - b e  b i d d e r s .  T h e  IBE W ,  k n o w i n g  

t h a t  t h e  w o u l d - b e  b i d d e r  m u s t  c o m e  t o  t e r m s ,  i s  o b v i o u s l y  u n l i k e l y  

t o  n e g o t i a t e  l e s s  f a v o r a b l e  t e r m s  w i t h  s u c h  a b i d d e r  t h a n  o t h e r  

a g r e e m e n t s  I B E W  h a s  w i t h  o t h e r  b i d d e r s .  T h u s ,  t h e  I B E W  s i g n a t o r y  

r e q u i r e m e n t  i n d i r e c t l y  d i c t a t e s  t h e  t e r m s  o f  t h e  a g r e e m e n t  b e t w e e n  

t h e  I B E W  a n d  a l l  w o u l d - b e  b i d d e r s ,  i n  v i o l a t i o n  o f  t h e  N L R A .

6 . 5  P l a i n t i f f s '  e m p l o y e e s  h a v e  c h o s e n  n o t  t o  b e l o n g  t o  or  

b e  r e p r e s e n t e d  b y  a n y  l a b o r  o r g a n i z a t i o n ,  l e t  a l o n e  t h e  I B E W  in 

p a r t i c u l a r .  B y  i m p o s i n g  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  u p o n  w o u l d -  

b e  b i d d e r s ,  t h e  C i t y  h a s  d e p r i v e d  t h e  e m p l o y e e s  o f  r i g h t s  p r o t e c t e d  

b y  t h e  N L R A ,  i n c l u d i n g  t h e  r i g h t  t o  r e f r a i n  f r o m  u n i o n  m e m b e r s h i p ,  

t h e  r i g h t  t o  n e g o t i a t e  i n d i v i d u a l  t e r m s  a n d  c o n d i t i o n s  of 

e m p l o y m e n t ,  and, i n  t h e  e v e n t  t h e  e m p l o y e e s  s e e k  u n i o n  

r e p r e s e n t a t i o n ,  t h e  r i g h t  t o  j o i n  a n d  b e  r e p r e s e n t e d  b y  t h e  u n i o n  of 

t h e i r  c h o i c e .

6 . 6  T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  c o n s t i t u t e s  

i m p e r m i s s i b l e  s t a t e  r e g u l a t i o n  o f  p r i v a t e  l a b o r  r e l a t i o n s  u n d e r  t h e
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N L R A .  T h e  r e q u i r e m e n t  a f f e c t s  t h e  s u b s t a n t i v e  a s p e c t s  o f  t h e  f r e e  

c o l l e c t i v e  b a r g a i n i n g  p r o c e s s  t o  a n  e x t e n t  f o r b i d d e n  b y  t h e  N L R A .  

T h e  r e q u i r e m e n t  u n d e r m i n e s  t h e  p o l i c i e s  u p o n  w h i c h  t h e  c o m p r e h e n s i v e  

l a b o r  r e l a t i o n s  l a w  e m b o d i e d  i n  t h e  N L R A  a r e  b a s e d .

6 . 7  P l a i n t i f f s  a r e  e n t i t l e d  t o  a p r e l i m i n a r y  a n d  

p e r m a n e n t  i n j u n c t i o n  a g a i n s t  t h e  e n f o r c e m e n t  o f  t h e  I B E W  s i g n a t o r y  

r e q u i r e m e n t ,  a n d  a d e c l a r a t i o n  t h a t  t h e  r e q u i r e m e n t  is i l l e g a l .

C O U N T  T W O :  T H E  E M P L O Y E E  R E T I R E M E N T  I N C O M E  S E C U R I T Y  A C T

7 . 1  T h e  C i t y  o f  S e w a r d  r e q u i r e s  w o u l d - b e  b i d d e r s  t o  e n t e r  

i n t o  a l a b o r  a g r e e m e n t  w i t h  t h e  I B E W .  T h e  I B E W  t y p i c a l l y  d e m a n d s ,  

a s  p a r t  o f  a l l  of l a b o r  c o n t r a c t s ,  t h a t  t h e  e m p l o y e r  c o n t r i b u t e  to 

a v a r i e t y  o f  s p e c i f i e d  e m p l o y e e  b e n e f i t  p l a n s .

7 . 2  I n  o r d e r  t o  b i d  o n  t h e  P r o j e c t ,  a n y  c o n t r a c t o r  w o u l d  

t h e r e f o r e  b e  r e q u i r e d  t o  a g r e e  t o  c o n t r i b u t e  t o  I B E W  e m p l o y e e  

b e n e f i t  p l a n s ,  w h i c h  w i l l  u n d o u b t e d l y  b e  d i f f e r e n t  f r o m  t h o s e  w h i c h  

t h e  v a r i o u s  p l a i n t i f f - e m p l o y e r s  n o w  h a v e  i n  p l a c e  f o r  t h e i r  

e m p l o y e e s .

7 . 3  T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  t h u s  r e g u l a t e s  a n d  

d i c t a t e s  t h e  t e r m s  o f  t h e  e m p l o y e e  b e n e f i t  p l a n s  o f  a l l  w o u l d - b e  

b i d d e r  o n  t h e  P r o j e c t .

7 . 4  T h e  E m p l o y e e  R e t i r e m e n t  I n c o m e  S e c u r i t y  A c t  ( " E R I S A " )
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p r e e m p t s  " a n y  a n d  a l l  s t a t e  l a w s  i n s o f a r  a s  t h e y  m a y  n o w  or  

n e r e a f t e r  r e l a t e  t o  a n y  e m p l o y e e  b e n e f i t  p l a n . "  29 U . S . C .  § 1 1 4 ( a ) .

7 . 5  T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  r e l a t e s  t o  e m p l o y e e  

b e n e f i t  p l a n s  a n d  is b e i n g  i m p o s e d  u n d e r  c o l o r  o f  s t a t e  law. It 

t h e r e f o r e  v i o l a t e s  E R I S A .

7 . 6  P l a i n t i f f s  a r e  e n t i t l e d  t o  a p r e l i m i n a r y  a n d  

p e r m a n e n t  i n j u n c t i o n  a g a i n s t  t h e  e n f o r c e m e n t  o f  t h e  I B E W  s i g n a t o r y  

r e q u i r e m e n t ,  a n d  a d e c l a r a t i o n  t h a t  t h e  r e q u i r e m e n t  is i l l e g a l .

C O U N T  T H R E E :  T H E  S H E R M A N  A N T I T R U S T  A C T

8 . 1  T h e  P r o j e c t  r e q u i r e s  t h a t  m a t e r i a l s  a n d  l a b o r  t r a v e l  

i n  i n t e r s t a t e  c o m m e r c e .

8.2 T h r o u g h  t h e  a r t i f i c e  o f  p r e - q u a l i f i c a t i o n  

r e q u i r e m e n t s ,  t h e  C i t y  o f  S e w a r d  a n d  t h e  I B E W  h a v e  e n t e r e d  i n t o  a 

c o n s p i r a c y  t o  r e s t r a i n  f r e e  c o m p e t i t i o n  a n d  i n t e r s t a t e  c o m m e r c e  b y  

i m p o s i n g  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  o n  a l l  p r o s p e c t i v e  b i d d e r s .  

T h e  c o n s p i r a c y  r e f l e c t e d  in t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  

e f f e c t i v e l y  e x c l u d e s  f r o m  t h e  b i d d i n g  p r o c e s s  a l l  c o n t r a c t o r s  w h o s e  

e m p l o y e e s  d o  n o t  w i s h  t o  b e  r e p r e s e n t e d  b y  t h e  IBEW.

8 . 3  D e f e n d a n t s  e x e c u t e d  t h e  A g r e e m e n t  a s  p a r t  o f  a 

g e n e r a l  s c h e m e  t o  r e d u c e  c o m p e t i t i o n  a n d  e l i m i n a t e  n o n - u n i o n  

c o n t r a c t o r s  f r o m  t h e  c o n s t r u c t i o n  o f  e l e c t r i c a l  t r a n s m i s s i o n  l i n e s
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8.4 D e f e n d a n t s  a t  a l l  t i m e s  r e l e v a n t  t o  t h e  a l l e g a t i o n s  

s e t  f o r t h  h e r e i n  w e r e  a c t i n g  a s  t h e  a g e n t s  a n d / o r  c o - c o n s p i r a t o r s  of 

e a c h  o t h e r ,  w i t h  a c o m m o n  a n t i - c o m p e t i t i v e  p u r p o s e  o r  d e s i g n .

8 . 5  T h e  C i t y  o f  S e w a r d  a l s o  a c q u i e s c e d  t o  t h r e a t s ,
i
i .

i n t i m i d a t i o n  a n d  c o e r c i o n  e m p l o y e d  b y  t h e  I B E W  t o  s e c u r e  t h e  I B E W  

s i g n a t o r y  r e q u i r e m e n t .

I
8 . 6  D e f e n d a n t s '  u n l a w f u l  c o n d u c t  h a s  p r e v e n t e d  n o n - u n i o n

I
I c o n t r a c t o r s  f r o m  b i d d i n g  o n  t h e  P r o j e c t ,  a n d  t h u s  s u b s t a n t i a l l y  

r e d u c e s  c o m p e t i t i o n  a n d  s u b s t a n t i a l l y  r a i s e s  t h e  l i k e l y  p r i c e  o f  t h e  

P r o j e c t .  D e f e n d a n t s '  a c t i v i t i e s  a n d  c o n d u c t  h a v e  h a d  a n d  c o n t i n u e  

t o  h a v e  a s u b s t a n t i a l  i m p a c t  o n  i n t e r s t a t e  c o m m e r c e  i n  v i o l a t i o n  of 

15 U . S . C .  § 1.

8 . 7  D e f e n d a n t s '  u n l a w f u l  c o n d u c t  h a s  i n j u r e d  p l a i n t i f f s  

i n  t h e i r  b u s i n e s s e s ,  p r o p e r t y ,  a n d  p e r s o n  i n  tr r t h e y  h a v e  s u f f e r e d  

a n d  w i l l  c o n t i n u e  t o  s u f f e r  s u b s t a n t i a l  i n j u r y  t o  t h e  g o o d w i l l  of 

t h e i r  b u s i n e s s e s ,  l o s t  b u s i n e s s  o p p o r t u n i t i e s ,  a n d  t h e  l o s s  of 

p r o f i t s  a n d  e m p l o y m e n t .

8 . 8  N e i t h e r  t h e  C i t y  o f  S e w a r d  n o r  t h e  I B E W  e n j o y  

a b s o l u t e  o r  q u a l i f i e d  i m m u n i t y  w i t h  r e s p e c t  t o  t h e i r  p a r t i c i p a t i o n

| i n  t h e  a n t i - c o m p e t i t i v e  a c t i v i t i e s  d e s c r i b e d  in t h e  c o m p l a i n t .  T h e

i I B E W  s i g n a t o r y  r e q u i r e m e n t  d o e s  n o t  c o m p o r t  w i t h  t h e  s o v e r e i g n

I
!  — -----------------------------------
!|
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(

p o l i c i e s  o f  t h e  S t a t e  o f  A l a s k a .  T h e r e  is n o  r e q u i r e m e n t  in t h e  

l e g i s l a t u r e ' s  a p p r o p r i a t i o n  t h a t  b i d d e r s  o n  t h e  P r o j e c t  b e  b o u n d  by 

a l a b o r  a g r e e m e n t  w i t h  t h e  IBE W .  S i m i l a r l y ,  t h e r e  is n o  r e q u i r e m e n t  

jj i n  t h e  G r a n t  t h a t  b i d d e r s  o n  t h e  P r o j e c t  b e  b o u n d  b y  a l a b o r  

a g r e e m e n t  w i t h  t h e  IBEW.

8 . 9  P l a i n t i f f s  a r e  e n t i t l e d  t o  a p r e l i m i n a r y  a n d  

p e r m a n e n t  i n j u n c t i o n  a g a i n s t  t h e  e n f o r c e m e n t  o f  t h e  I B E W  s i g n a t o r y  

r e q u i r e m e n t ,  a n d  a d e c l a r a t i o n  t h a t  t h e  r e q u i r e m e n t  is i l l e g a l .  

P l a i n t i f f s  a r e  a ] s o  e n t i t l e d  t o  t r e b l e  d a m a g e s  f o r  i n j u r y  s u f f e r e d  

b e c a u s e  o f  t h e  i l l e g a l  a c t i v i t i e s .

C O U N T  F O UR: E Q U A L  P R O T E C T I O N  O F  T H E  L A W

9 . 1  T h e  F o u r t e e n t h  A m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n  d e c l a r e s  t h a t  "no s t a t e  s h a l l  ... d e n y  t o  a n y  p e r s o n  

w i t h i n  i t s  j u r i s d i c t i o n  t h e  e q u a l  p r o t e c t i o n  of t h e  l a w s . "

9.2 A c t i n g  u n d e r  c o l o r  o f  s t a t e  law, d e f e n d a n t s  e n g a g e d  

in c o n d u c t  w i t h  t h e  k n o w l e d g e  t h a t  s u c h  c o n d u c t  w o u l d  h a v e  t h e  

e f f e c t  o f  d e n y i n g  p l a i n t i f f s '  e q u a l  p r o t e c t i o n  r i g h t s  u n d e r  t h e  

F o u r t e e n t h  A m e n d m e n t .

9.3 T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  h a s  t h e  e f f e c t  of  

p r e c l u d i n g  t h e  a w a r d  o f  t h e  P r o j e c t  t o  n o n - u n i o n  c o n t r a c t o r s  (in 

fact, a n y  c o n t r a c t o r ,  u n i o n  o r  o t h e r w i s e ,  w i t h o u t  a c o n t r a c t  w i t h
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t h e  I B E W )  a s  a c l a s s .  N o  h e a r i n g s  o n  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  

w e r e  h e l d ,  n o r  w e r e  a n y  f i n d i n g s  s u p p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e  

m a d e ,  w h i c h  m i g h t  p r o v i d e  a r a t i o n a l  b a s i s  f o r  t h i s  d i s t i n c t i o n .

9 . 4  T h e  b i d d i n g  r e q u i r e m e n t s  c o u l d  h a v e  b e e n  m o r e  

n a r r o w l y  d r a f t e d  t o  a c h i e v e  a n y  l e g i t i m a t e  o b j e c t i v e s  w i t h o u t  

u n l a w f u l l y  r e q u i r i n g  a n y  b i d d e r s  t o  a g r e e  t o  r e p r e s e n t a t i o n  b y  t h e  

IBE W .

9 . 5  T h e  a r b i t r a r y  a n d  c a p r i c i o u s  d i s t i n c t i o n  m a d e  b y  t h e  

d e f e n d a n t s  is a v i o l a t i o n  o f  t h e  e q u a l  p r o t e c t i o n  r i g h t s  o f  t h e  

p l a i n t i f f s .  A s  a r e s u l t  o f  t h a t  d i s t i n c t i o n ,  p l a i n t i f f s  h a v e  

s u s t a i n e d  a n d  c o n t i n u e  t o  s u s t a i n  d a m a g e s  w h i c h  a r e  d i f f i c u l t  t o  

c a l c u l a t e ,  a n d  f o r  w h i c h  a d e c l a r a t o r y  j u d g m e n t  a n d  i n j u n c t i o n  a r e  

a p p r o p r i a t e  r e m e d i e s .

C O U N T  F I V E :  D U E  P R O C E S S  O F  L A W

1 0 . 1  T h e  F o u r t e e n t h  A m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n  d e c l a r e s  t h a t  " n o  s t a t e  s h a l l  ... d e n y  t o  a n y  p e r s o n  of 

l i f e ,  l i b e r t y ,  o r  p r o p e r t y ,  w i t h o u t  d u e  p r o c e s s  o f  l a w  .

1 0 . 2  A c t i n g  u n d e r  c o l o r  o f  s t a t e  law, d e f e n d a n t s  e n g a g e d  

in c o n d u c t  w i t h  t h e  k n o w l e d g e  t h a t  s u c h  c o n d u c t  w o u l d  h a v e  t h e  

e f f e c t  o f  d e n y i n g  p l a i n t i f f s '  d u e  p r o c e s s  r i g h t s  u n d e r  t h e  

F o u r t e e n t h  A m e n d m e n t .

i j
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(

1 0 . 3  I r b y  a n d  t h e  I r b y / A U C  a r e  r e a d y ,  w i l l i n g  a n d  a b l e  t o  

b i d  o n  a n d  t o  p e r f o r m  t h e  P r o j e c t .  B o t h  h a v e  b e e n  f o u n d  q u a l i f i e d  

t o  b i d  w i t h  t h e  s o l e  e x c e p t i o n  t h a t  n e i t h e r  h a s  a l a b o r  a g r e e m e n t  

w i t h  “t h e  I B E W .  B e c a u s e  o f  t h e  u n r e a s o n a b l e  I B E W  s i g n a t o r y

! r e q u i r e m e n t ,  p l a i n t i f f s  h a v e  b e e n  d e p r i v e d  o f  a n  o p p o r t u n i t y  to
I

o b t a i n  w o r k  o n  t h e  P r o j e c t .  T h e  r e q u i r e m e n t  d e p r i v e s  p l a i n t i f f s  of 

a p r o p e r t y  i n t e r e s t  i n  c o n t r a c t  a w a r d s  w i t h o u t  d u e  p r o c e s s  o f  law.

1 0 . 4  T h e  a r b i t r a r y  a n d  c a p r i c i o u s  d i s t i n c t i o n  m a d e  b y  t h e  

d e f e n d a n t s  is a v i o l a t i o n  o f  t h e  d u e  p r o c e s s  r i g h t s  o f  t h e  

p l a i n t i f f s .  A s  a r e s u l t  o f  t h a t  d i s t i n c t i o n ,  p l a i n t i f f s  h a v e  

s u s t a i n e d  a n d  c o n t i n u e  t o  s u s t a i n  d a m a g e s  w h i c h  a r e  d i f f i c u l t  to 

c a l c u l a t e ,  a n d  f o r  w h i c h  a d e c l a r a t o r y  j u d g m e n t  a n d  i n j u n c t i o n  a r e  

a p p r o p r i a t e  r e m e d i e s .

C O U N T  SIX: 42 U . S . C .  5 1 9 8 3  C I V I L  R I G H T S

1 1 . 1  42 U . S . C .  § 1 9 8 3  s t a t e s :

E v e r y  p e r s o n  wh o ,  u n d e r  c o l o r  o f  a n y  

s t a t u t e ,  o r d i n a n c e ,  r e g u l a t i o n ,  c u s t o m ,  o r  

u s a g e ,  o f  a n y  S t a t e  o r  T e r r i t o r y  o r  t h e  

D i s t r i c t  o f  C o l u m b i a ,  s u b j e c t s ,  o r  c a u s e s  t o  b e  

s u b j e c t e d ,  a n y  c i t i z e n  o f  t h e  U n i t e d  S t a t e s  o r  

o t h e r  p e r s o n  w i t h i n  t h e  j u r i s d i c t i o n  t h e r e o f  t o

| COMPLAINT FOR DECLARATORY, IN J U N C T IV E  AND MONETARY R E L I E F  18



DELANEY. WILES. ! 
HAYES. REITMAN 
a BRUBAKER. Inc.

SUI T I 4 0 0  

1 0 0 7  vstsr 9 4 0  A V C N U C  

ANCHORAGE.ALASKA

t h e  d e p r i v a t i o n  o f  a n y  r i g h t s ,  p r i v i l e g e s ,  o r  

i m m u n i t i e s  s e c u r e d  b y  t h e  C o n s t i t u t i o n  a n d  

laws, s h a l l  b e  l i a b l e  t o  t h e  p a r t y  i n j u r e d  in 

a n  a c t i o n  a t  la w ,  s u i t  i n  e q u i t y ,  o r  o t h e r

p r o p e r  p r o c e e d i n g  f o r  r e d r e s s .  F o r  t h e

p u r p o s e s  o f  t h i s  s e c t i o n ,  a n y  A c t  o f  C o n g r e s s  

a p p l i c a b l e  e x c l u s i v e l y  t o  t h e  D i s t r i c t  o f  

C o l u m b i a  s h a l l  b e  c o n s i d e r e d  t o  b e  a s t a t u t e  o f  

t h e  D i s t r i c t  o f  C o l u m b i a .

1 1 . 2  A c t i n g  u n d e r  c o l o r  o f  s t a t e  l a w  a n d  m u n i c i p a l  

o r d i n a n c e ,  d e f e n d a n t s  e n g a g e d  in c o n d u c t  w i t h  t h e  k n o w l e d g e  t h a t

s u c h  c o n d u c t  w o u l d  h a v e  t h e  e f f e c t  o f  d e n y i n g  p l a i n t i f f s '  r i g h t s

u n d e r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  a n d  t h e  l a w s  o f  t h e  U n i t e d  

S t a t e s ,  i n c l u d i n g  t h e  N L R A ,  E R I S A ,  t h e  S h e r m a n  A c t  a n d  o t h e r  law s .

1 1 . 3  A s  a r e s u l t  o f  t h e  v i o l a t i o n s  o f  p l a i n t i f f s '  

r i g h t s ,  p l a i n t i f f s  h a v e  s u s t a i n e d  a n d  c o n t i n u e  t o  s u s t a i n  d a m a g e s  

w h i c h  a r e  d i f f i c u l t  t o  c a l c u l a t e ,  a n d  f o r  w h i c h  a  d e c l a r a t o r y  

j u d g m e n t  a n d  i n j u n c t i o n  a r e  a p p r o p r i a t e  r e m e d i e s .

1 1 . 4  P u r s u a n t  t o  42 U . S . C .  § 1988, p l a i n t i f f s  a r e  e n t i t l e d  

t o  a n  a w a r d  o f  r e a s o n a b l e  a t t o r n e y  f e e s  a s  p a r t  o f  t h e  c o s t s  of t h i s  

a c t i o n .
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S T A T E  C L A I M S  

C O U N T  S E V E N :  E Q U A L  P R O T E C T I O N  O F  T H E  L A W

1 2 . 1  A l a s k a  C o n s t i t u t i o n ,  A r t .  I, § l p r o v i d e s  t h a t  " a l l  

p e r s o n s  a r e  e q u a l  a n d  e n t i t l e d  t o  e q u a l  p r o t e c t i o n  u n d e r  t h e  law.

1 2 . 2  A c t i n g  u n d e r  c o l o r  o f  s t a t e  law, d e f e n d a n t s  e n g a g e d  

in c o n d u c t  w i t h  t h e  k n o w l e d g e  t h a t  s u c h  c o n d u c t  w o u l d  h a v e  t h e  

e f f e c t  o f  d e n y i n g  p l a i n t i f f s '  e q u a l  p r o t e c t i o n  r i g h t s  u n d e r  t h e  

A l a s k a  C o n s t i t u t i o n .

1 2 . 3  T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  h a s  t h e  e f f e c t  of 

p r e c l u d i n g  t h e  a w a r d  o f  t h e  P r o j e c t  t o  n o n - u n i o n  c o n t r a c t o r s  (in 

f a c t ,  a n y  c o n t r a c t o r ,  u n i o n  o r  o t h e r w i s e ,  w i t h o u t  a c o n t r a c t  w i t h  

t h e  I B E W )  a s  a c l a s s .

1 2 . 4  T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  d o e s  n o t  h a v e  a f a i r  

a n d  s u b s t a n t i a l  r e l a t i o n  t o  a l e g i t i m a t e  g o v e r n m e n t  i n t e r e s t .

1 2 . 5  T h e  u n f a i r  d i s t i n c t i o n  m a d e  b y  t h e  d e f e n d a n t s  is a 

v i o l a t i o n  o f  t h e  e q u a l  p r o t e c t i o n  r i g h t s  o f  t h e  p l a i n t i f f s .  A s  a 

r e s u l t  o f  t h a t  d i s t i n c t i o n ,  p l a i n t i f f s  h a v e  s u s t a i n e d  a n d  c o n t i n u e  

t o  s u s t a i n  d a m a g e s  w h i c h  a r e  d i f f i c u l t  t o  c a l c u l a t e ,  a n d  f o r  w h i c h  

a d e c l a r a t o r y  j u d g m e n t  a n d  i n j u n c t i o n  a r e  a p p r o p r i a t e  r e m e d i e s .

C O U N T  E I G H T :  D U E  P R O C E S S  O F  L A W

1 3 . 1  A l a s k a  C o n s t i t u t i o n ,  A r t .  I, § 7 p r o v i d e s  in

COMPLAINT FOR DF 3LARAT0RY, I N J U N C T I V E  AND MONETARY R E L I E F 20



DELANEY. WILES. 
HAYES. REITMAN 
& BRUBAKER. Inc.

S U I T C  4 0 0  

1 0 0 7  ft(3! J 4 0  A V E f t U C

ANCHORAGE.ALASKA 
(907) 279*3581

c c

p e r t i n e n t  p a r t :  " N o  p e r s o n  s h a l l  b e  d e p r i v e d  o f  life, l i b e r t y ,  o r  

p r o p e r t y ,  w i t h o u t  d u e  p r o c e s s  o f  l a w . "

1 3 . 2  A c t i n g  u n d e r  c o l o r  o f  s t a t e  law, d e f e n d a n t s  e n g a g e d  

i n  c o n d u c t  wi-th t h e  k n o w l e d g e  t h a t  s u c h  c o n d u c t  w o u l d  h a v e  t h e  

e f f e c t  o f  d e n y i n g  p l a i n t i f f s '  d u e  p r o c e s s  r i g h t s  u n d e r  t h e  A l a s k a  

C o n s t i t u t i o n .

1 3 . 3  I r b y  a n d  t h e  I r b y / A U C  a r e  r e a d y ,  w i l l i n g  a n d  a b l e  t o  

b i d  o n  a n d  t o  p e r f o r m  t h e  P r o j e c t .  B o t h  h a v e  b e e n  f o u n d  q u a l i f i e d  

t o  b i d  w i t h  t h e  s o l e  e x c e p t i o n  t h a t  n e i t h e r  h a s  a l a b o r  a g r e e m e n t

j w i t h  t h e  I B E W .  B e c a u s e  o f  t h e  u n r e a s o n a b l e  I B E W  s i g n a t o r y  

r e q u i r e m e n t ,  p l a i n t i f f s  h a v e  b e e n  d e p r i v e d  o f  a n  o p p o r t u n i t y  t o  

o b t a i n  w o r k  o n  t h e  P r o j e c t .  T h e  r e q u i r e m e n t  d e p r i v e s  p l a i n t i f f s  of  

a p r o p e r t y  i n t e r e s t  i n  c o n t r a c t  a w a r d s  w i t h o u t  d u e  p r o c e s s  o f  law.

1 3 . 4  T h e  a r b i t r a r y  a n d  c a p r i c i o u s  d i s t i n c t i o n  m a d e  b y  t h e  

d e f e n d a n t s  v i o l a t e s  t h e  d u e  p r o c e s s  r i g h t s  o f  t h e  p l a i n t i f f s .  A s  a 

r e s u l t  o f  t h a t  d i s t i n c t i o n ,  p l a i n t i f f s  h a v e  s u s t a i n e d  a n d  c o n t i n u e  

t o  s u s t a i n  d a m a g e s  w h i c h  a r e  d i f f i c u l t  t o  c a l c u l a t e ,  a n d  f o r  w h i c h  

a d e c l a r a t o r y  j u d g m e n t  a n d  i n j u n c t i o n  a r e  a p p r o p r i a t e  r e m e d i e s .

C O U N T  N I N E :  A L A S K A  A N T I T R U S T  L A W S

1 4 . 1  A S  4 5 . 5 0 . 5 6 2  a n d  .572 p r o h i b i t  r e s t r a i n t  o f  t r a d e  a n d  

t h e  m o n o p o l i z a t i o n  o f  a n y  p a r t  o f  t r a d e  o r  c o m m e r c e .
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1 4 . 2  T h r o u g h  t h e  a r t i f i c e  o f  t h e  b i d d i n g  s p e c i f i c a t i o n s ,  

t h e  C i t y  o f  S e w a r d  a n d  t h e  I B E W  h a v e  e n t e r e d  i n t o  a c o n s p i r a c y  t o  

r e s t r a i n  f r e e  c o m p e t i t i o n  a n d  i n t e r s t a t e  c o m m e r c e  b y  i m p o s i n g  t h e  

I B E W  s i g n a t o r y  r e q u i r e m e n t  o n  a l l  p r o s p e c t i v e  b i d d e r s . T h e

| c o n s p i r a c y  r e f l e c t e d  i n  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  e f f e c t i v e l y  

e x c l u d e s  f r o m  t h e  b i d d i n g  p r o c e s s  a l l  c o n t r a c t o r s  w h o s e  e m p l o y e e s  d o  

n o t  w i s h  t o  b e  r e p r e s e n t e d  b y  a l a b o r  u n i o n ,  o r  w h o  p r e f e r  t o  d e a l  

o n l y  w i t h  a u n i o n  d e s i g n a t e d  b y  a m a j o r i t y  o f  t h e i r  e m p l o y e e s .

1 4 . 3  D e f e n d a n t s  w i J f u l l y  e x e c u t e d  t h e  A g r e e m e n t  a s  p a r t  of 

a g e n e r a l  s c h e m e  t o  r e d u c e  c o m p e t i t i o n  a n d  e l i m i n a t e  n o n - u n i o n  

c o n t r a c t o r s  f r o m  t h e  c o n s t r u c t i o n  o f  e l e c t r i c a l  t r a n s m i s s i o n  l i n e s  

i n  t h e  S t a t e  o f  A l a s k a .

1 4 . 4  D e f e n d a n t s  a t  a l l  t i m e s  r e l e v a n t  t o  t h e  a l l e g a t i o n s  

s e t  f o r t h  h e r e i n  w e r e  a c t i n g  a s  t h e  a g e n t s  a n d / o r  c o - c o n s p i r a t o r s  of  

e a c h  o t h e r ,  w i t h  a c o m m o n  a n t i - c o m p e t i t i v e  p u r p o s e  o r  d e s i g n .

1 4 . 5  T h e  C i t y  o f  S e w a r d  a l s o  a c q u i e s c e d  t o  t h r e a t s ,  

i n t i m i d a t i o n  a n d  c o e r c i o n  e m p l o y e d  b y  t h e  I B E W  t o  s e c u r e  t h e  T B E W  

s i g n a t o r y  r e q u i r e m e n t .

1 4 . 6  D e f e n d a n t s '  u n l a w f u l  c o n d u c t  h a s  p r e v e n t e d  n o n - u n i o n  

c o n t r a c t o r s  f r o m  b i d d i n g  o n  t h e  P r o j e c t ,  a n d  t h u s  s u b s t a n t i a l l y  

r e d u c e s  c o m p e t i t i o n  a n d  s u b s t a n t i a l l y  r a i s e s  t h e  l i k e l y  p r i c e  o f  t h e  

P r o j e c t .
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1 4 . 7  D e f e n d a n t s '  u n l a w f u l  c o n d u c t  h a s  i n j u r e d  p l a i n t i f f s  

i n  t h e i r  b u s i n e s s e s ,  p r o p e r t y ,  a n d  p e r s o n  in t h a t  t h e y  h a v e  s u f f e r e d  

a n d  w i l l  c o n t i n u e  t o  s u f f e r  s u b s t a n t i a l  i n j u r y  t o  t h e  g o o d w i l l  of 

t h e i r  b u s i n e s s e s ,  l o s t  b u s i n e s s  o p p o r t u n i t i e s ,  a n d  t h e  l o s s  o f

I
! p r o f i t s  a n d  e m p l o y m e n t .

1 4 . 8  N e i t h e r  t h e  C i t y  o f  S e w a r d  n o r  t h e  I B E W  e n j o y  

a b s o l u t e  o r  q u a l i f i e d  i m m u n i t y  w i t h  r e s p e c t  t o  t h e i r  p a r t i c i p a t i o n  

i n  t h e  a n t i - c o m p e t i t i v e  a c t i v i t i e s  d e s c r i b e d  i n  t h e  c o m p l a i n t .  T h e  

I B E W  s i g n a t o r y  r e q u i r e m e n t  d o e s  n o t  c o m p o r t  w i t h  t h e  s o v e r e i g n  

p o l i c i e s  o f  t h e  S t a t e  o f  A l a s k a .  T h e r e  is n o  r e q u i r e m e n t  i n  t h e  

l e g i s l a t u r e ' s  g r a n t  t h a t  b i d d e r s  o n  t h e  P r o j e c t  b e  b o u n d  b y  a l a b o r  

a g r e e m e n t  w i t h  t h e  I B u W .  S i m i l a r l y ,  t h e r e  is n o  r e q u i r e m e n t  in t h e  

S t a n d a r d  A g r e e m e n t  F o r m  f o r  M u n i c i p a l  G r a n t s  e x e c u t e d  b y  t h e  C i t y  

a n d  t h e  A l a s k a  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  t h a t  b i d d e r s  o n  t h e  

P r o j e c t  b e  b o u n d  b y  a l a b o r  a g r e e m e n t  w i t h  t h e  I B EW.

1 4 . 9  P l a i n t i f f s  a r e  e n t i t l e d  t o  a p r e l i m i n a r y  a n d  

p e r m a n e n t  i n j u n c t i o n  a g a i n s t  t h e  e n f o r c e m e n t  o f  t h e  I B E W  s i g n a t o r y  

r e q u i r e m e n t ,  a n d  a d e c l a r a t i o n  t h a t  t h e  r e q u i r e m e n t  i s  i l l e g a l .  

P l a i n t i f f s  a r e  a l s o  e n t i t l e d  t o  t r e b l e  d a m a g e s  f o r  i n j u r y  s u f f e r e d  

b e c a u s e  o f  t h e  i l l e g a l  a c t i v i t i e s .

M U N I C I P A L  C L A I M S
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(

1 5 . 1  T h e  C i t y  o f  S e w a r d  C o d e  p r o v i d e s :  " W h e n  a p r o c u r e m e n t  

i n v o l v e s  t h e  e x p e n d i t u r e  o f  s t a t e  o r  f e d e r a l  g r a n t ,  a s s i s t a n c e  or 

c o n t r a c t  f u n d s ,  -the p r o c u r e m e n t  s h a l l  b e  c o n d u c t e d  in a c c o r d a n c e  

w i t h  a n y  a p p l i c a b l e  m a n d a t o r y  s t a t e  o r  f e d e r a l  l a w  a n d  r e g u l a t i o n . "  

C o d e  § 6 . 0 1 . 0 2 0 .  T h e  C o d e  a l s o  p r o v i d e s  t h a t  p r o c u r e m e n t  c o n t r a c t s  

" s h a l l  b e  l e t  b y  t h e  c i t y  c o u n c i l  t o  t h e  l o w e s t  q u a l i f i e d  r e s p o n s i v e  

a n d  r e s p o n s i b l e  b i d d e r . "  C o d e  § 6 . 1 0 . 2 3 0 .

1 5 . 2  N o t h i n g  i n  t h e  C o d e  a u t h o r i z e s  S e w a r d  t o  r e q u i r e  as 

a q u a l i f i c a t i o n  f o r  b i d d i n g  o n  a p r o j e c t  t h a t  t h e  b i d d e r  h a v e  a 

c u r r e n t  l a b o r  a g r e e m e n t  v i t h  a n y  l a b o r  u n i o n .

1 5 . 3  T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  v i o l a t e s  f e d e r a l  a n d  

s t a t e  l a w s ,  a n d  t h e  C i t y  o f  S e w a r d  C o d e ,  b y  m a n d a t i n g  a c u r r e n t  

l a b o r  a g r e e m e n t  w i t h  t h e  I B E W ,  a n d  t h e r e b y  i m p o s i n g  a d d i t i o n a l  c o s t s  

o n  p l a i n t i f f s .

1 5 . 4  P l a i n t i f f s  a r e  e n t i t l e d  t o  a p r e l i m i n a r y  a n d  

p e r m a n e n t  i n j u n c t i o n  a g a i n s t  t h e  e n f o r c e m e n t  o f  t h e  I B E W  s i g n a t o r y  

r e q u i r e m e n t ,  a n d  a d e c l a r a t i o n  t h a t  t h e  r e q u i r e m e n t  is i l l e g a l .

COUNT TEN: C ITY  OF SEWARD PROCUREMENT CODE

R E Q U E S T E D  R E L I E F  

W H E R E F O R E ,  h a v i n g  s t a t e d  t h e i r  c o m p l a i n t ,  p l a i n t i f f s  p r a y  

f o r  t h e  f o l l o w i n g  r e l i e f :
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HAYES.  RE ITMAN 
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(9071 279-350)

1. D e c la r a t o r y  J u d g m e n t : A  j u d g m e n t  d e c l a r i n g  t h e  I B E W  

s i g n a t o r y  r e q u i r e m e n t :  (a) is n u l l  a n d  v o i d  a s  p r e e m p t e d  b y  t h e  N L R A  

a n d  E R I S A  t o  t h e  e x t e n t  i t  r e q u i r e s  p l a i n t i f f s  t o  r e c o g n i z e  a n d  d e a l  

w i t h  a n o n - m a j o r i t y  r e p r e s e n t a t i v e  u n i o n  a n d  t o  b e  b o u n d  t o  e n t e r  an 

a g r e e m e n t  w i t h  t h e  I B E W ;  (b) w o r k s  a d e n i a l  o f  p l a i n t i f f s '  r i g h t s  to  

e q u a l  p r o t e c t i o n  a n d  d u e  p r o c e s s  i n  c o n t r a v e n t i o n  o f  t h e

: C o n s t i t u t i o n s  o f  t h e  U n i t e d  S t a t e s  a n d  t h e  S t a t e  o f  A l a s k a ,  a n d  4 2 

I U . S . C .  § 1 9 8 3 ;  a n d  (c) is u n e n f o r c e a b l e  a g a i n s t  t h e  p l a i n t i f f s .

2. I n j u n c t i o n : A  p r e l i m i n a r y  a n d  p e r m a n e n t  i n j u n c t i o n  

a g a i n s t  t h e  d e f e n d a n t s  a n d  t h e i r  a g e n t s ,  e m p l o y e e s ,  s u c c e s s o r s ,  

a t t o r n e y s ,  a n d  a l l  t h o s e  a c t i n g  i n  c o n c e r t  o r  in p a r t i c i p a t i o n  w i t h  

t h e m ,  p r o h i b i t i n g  e n f o r c e m e n t  a g a i n s t  p l a i n t i f f s  o f  t h o s e  p o r t i o n s  

o f  t h e  b i d  q u a l i f i c a t i o n s ,  i n c l u d i n g  i n  p a r t i c u l a r  t h e  I B E W  

s i g n a t o r y  r e q u i r e m e n t ,  w h i c h  w o u l d  r e q u i r e  p l a i n t i f f s  t o  r e c o g n i z e  

o r  d e a l  w i t h  a n y  u n i o n  o r  t o  a d h e r e  t o  a n y  c o l l e c t i v e l y  b a r g a i n e d  

t e r m s  o r  c o n d i t i o n s  o f  e m p l o y m e n t .

2 . M o n e y  d a m a g e s : J u d g m e n t  i n  f a v o r  o f  p l a i n t i f f s  a n d  

a g a i n s t  d e f e n d a n t s  f o r  d a m a g e s ,  i n c l u d i n g  t r e b l e  t h e  a m o u n t  of  

a c t u a l  d a m a g e s  f o u n d  t o  h a v e  b e e n  s u s t a i n e d  b y  p l a i n t i f f s  a s  a 

r e s u ] t  o f  d e f e n d a n t s '  u n l a w f u l  c o n d u c t  u n d e r  15 U . S . C .  § 1 a n d  A S  

4 5 . 5 0 . 5 7 6 .

4. C o s t s  a n d  F e e s : J u d g m e n t  i n  f a v o r  o f  p l a i n t i f f s  a n d
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a g a i n s t  d e f e n d a n t s  f o r  c o s t s ,  i n t e r e s t s  a n d  a t t o r n e y  f e e s  in 

b r i n g i n g  a n d  p r o s e c u t i n g  t h i s  a c t i o n  p u r s u a n t  t o  42 U . S . C .  § 1988, 

A S  4 5 . 5 0 . 5 7 6 ( a ) ,  a n d  a n y  o t h e r  a p p l i c a b l e  A l a s k a  lav/.

5, O t h e r  R e l i e f : S u c h  o t h e r  r e l i e f  a s  t h e  c o u r t  m a y  d e e m  

e q u i t a b l e  a n d  j u s t  u n d e r  t h e  c i r c u m s t a n c e s .

D A T E D  a t  A n c h o r a g e ,  A l a s k a  t h i s  z f * - d a y  of D e c e m b e r ,

1 9 9 0 .

D E L A N E Y ,  W I L E S ,  H A Y E S ,  
R E I T M A N  & B R U B A K E R ,  INC. 
A t t o r n e y s  f o r  P l a i n t i f f s

/  S t e p h e n  M. E l l i s

a r c  D. B o n d
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1 9 9 0  SLA  C H . 2 0 8

E d i t o r ' s  n o t e s . — S e c t i o n s  1 3 9 — 1 4 2  o f  t h i s  c h a p ­

t e r  w i l l  n o t  b e  s e t  o u t  i n  t h e  A l a s k a  S t a t u t e s .  K e e p  

t h i s  p a m p h l e t  f o r  f u t u r e  r e f e r e n c e s  t o  t h e s e  s e c t i o n s .  

C o p i e s  o f  t h i s  c h a p t e r  a r e  a l s o  a v a i l a b l e  f r o m  t h e  

L e g i s l a t i v e  A f f a i r s  A g e n c y  o r  a n y  L e g i s l a t i v e  I n f o r ­

m a t i o n  O f f i c e .
Chapter 20fl

7

1

4 j

M

:!
a!.

•'4

AN ACT

M a k i n g ,  a m e n d i n g ,  a n d  r e p e a l i n g  c a p i t a l  a n d  o p e r a t i n g  

a p p r o p r i a t i o n s |  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e .

upended end unofe-ilga ted-bn 1 tmrc o f  t he opp?

"  t I o n  o a d e  I r T^ Te ? : — m . . c h .  1 7 2 ,  SLA 1 9 8 8 ,  p a g e  1 5 1>--i i J i ^ - ^ ,T 7 e ^ t e r c b u r g - S o l i d  

, 7 j W a s t e  I n c i n e r a t i o n  -  S 8 0 0 , O O o T ^ s ^ r f i S l r T a n d  r e a p p r o p r l a t e d  t o  t h e  D e -  

t 3 [ p a r t m e n t  o l A ^ D l r v ^ s T r  a c t o n  f o r  p a y m e n t  a s  a g r f t n T ^ u n ^ c T ' A ^ - - i 2 j _ P 5 . 3 1 5  t o  t h e

PTcT of Pet e r ab\rrg-f-or-gol-t d -oasee-dl opond 1
r-*—  P T h> i m n fr r i i rf t d—ftrrd- t m e b 1 i - o f  e h e  Bn o r c p r

* S e c .  3 .  S e c t i o n  1 5 8 ,  c h .  3 ,  FSSLA 1 9 8 7 ,  p a g e  5 3 ,  l i n e  6 i a  a m e n d e d  t o  

r e a d :

AP PROPRI ATI ON CENERAL FUND

ITEMS

77

;

W r a n g e l l  S o l i d  W a s t e  

P r e l e c t s  1 INCINERATOR)

( ED I )  3 0 6 . 0 0 0  3 0 6 , 0 0 0

-rJ  — • S e c .  4 .  S e c t i o n  2 8 6 ,  c h .  5 0 ,  SLA 1 9 8 0 ,  p a g e  6 4 ,  l i n e  16 i i  a m e n d e d  t o

□ 5  r , jd
APPROPRI ATI ON GENERAL FUND

o — |  - I -  SCS CSH8 4 & ) ( F l n )

1 9 9 0  SLA CII.  2 0 8

C h a p t e r  JOS

‘  S e c .  1 4 4 .  T h e  m o  o f  5 9 . 5 0 0 , 0 0 0  I s  a p p t o p r l a c e d  f r o m  t h e  R a i l b e l t

e n e r g y  f u n d  (AS 3 7 . 0 5 . 5 2 0 )  I n  t h e  g e n e r a l  f u n d  t o  t l i e  D e p a r t m e n t  n f  A d m i n ­

i s t r a t i o n  f o r  p a y m e n t  a s  a  g r a n t  u n d e r  AS 3 7 . 0 5 . 3 1 5  t o  t h e  C i t y  o f  S e w a r d  

f o r  t h e  d e s i g n  a n d  c o n s t r u c t i o n  o f  t h e  S e w a r d  t r a n s m i s s i o n  l i n e  f r o m  [ . a wi n g  

t o  F o r t  Ra y mo n d  s u b e t a t l o n .

* S e c .  1 4 5 .  T h e  s u m o f  5 9 , 0 0 0 , 0 0 0  i s  a p p r o p r i a t e d  f r o m  t h e  R a l l b t l t

e n e r g y  f u n d  ( AS 3 7 . 0 5 . 5 2 0 )  I n  t h e  g e n e r a l  r u n d  t o  t h e  A l a s k a  R a i l r o a d  

C o r p o r a t i o n  f o r  t h e  p u r t h a s e  o f  l o c o m o t i v e s ,  r o l l i n g  s t o c k ,  a n d  a s s o c i a t e d  

e q u i p m e n t  c o s t s .

* S e c .  1 4 6 .  C o n t i n g e n t  u p o n  t h e  e x e c u t i o n  o f  a  l o n g - t e r m ,  n o - c o s t  l e d s e  

b e t w e e n  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n  a n d  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  

t h a t  d e s i g n a t e s  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n ' s  C o v e r n m c n t  H i l l  b l u f f  

l a n d  a s  o p e n  s p a c e  o r  l o r  p u b l i c  u s e ,  t h e  s u m  o f  S 7 . 5 0 0 . 0 0 0  i s  a p p r o p r i a t e d

f r o m  t h e  R a i l b e l c  e n e r g y  f u n d  (AS 3 7 . 0 5 . 5 2 0 )  I n  t h e  g e n e r a l  f u n d  t o  t h e

D e p a r t m e n t  o f  A d m i n i s t r a t i o n  f o r  p a y m e n t  a s  a  g r a n t  U n d e r  AS 3 7 . 0 5 . 3 1 5  t o  

t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  f o r  r o a d  a n d  b r i d g e  I m p r o v e m e n t s  f o r  t i i e  

A n c h o r a g e  S h i p  C r e e k  O r i g i n a l  T o w n s i t e  R e d e v e l o p m e n t  P r o j e c t ,  I n c l u d i n g  

e x t e n s i o n  o f  W a r e h o u s e  A v e n u e ,  r e a l i g n m e n t  o f  C S t r e e t ,  a n d  c o n s t r u c t i o n  o f  

a  S h i p  C r e e k  p e d e s t r i a n  b r i d g e .

* S e c .  1 4 7 .  ( a )  T h e  s um o f  S ) , 6 0 0 , 0 0 0  i s  a p p r o p r i a t e d  f r o m  t h r  R a i l -  

b e l t  e n e r g y  f u n d  ( AS 3 7 . 0 5 . 5 2 0 )  I n  t h e  g e n e r a l  f u n d  t o  t h e  D e p a r t m e n t  o f  

C o i m a u n l t y  a n d  R e g i o n a l  A f f a i r s  f o r  w e j t h e r i t a t i o n  a n d  e n e r r v  c o n s e r v a t i o n  

a n d  f o r  t h e  e n e r g y  e f f i c i e n t  r e s i d e n t i a l  h o u s i n g  I n c e n t i v e  p r o g r a m  u n d e r  

, - e c .  9 o f  PCS CSSSHB 35 8  ( F i n )  am S U - r d  l i d ) ,  e n a c t e d  h y  t h e  S i x t e e n t h  

A l a s k a  S t a t e  L e g i s l a t u r e .

<h)  T h e  sum o f  S 6 0 0 . 0 0 0  i s  a p p r o p r i a t e d  f r o m  t h e  R a l l l i e l t  e n e r g y  f u n d  

IAS 3 7 . 0 5 . 5 7 0 )  i n  t t - e  g e n e r a l  f u n d  c n  t h e  D e p a r t m e n t  o f  C o m m u n i t y  a n d  

II e g  l  o n  a  1 A f f a i r s  c o  m a t c h  l t d r r a l  r e c r i p t s  f o r  t h o  w o . i t l o T l . - . i l  t o n  a n d  

e n e r g y  c o n s e r v a t i o n  p r o g r a m .
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STANDARD AGREEM ENT FO RM  
FO R  MUNICIPAL GRANTS

. v r :This ag reem en t is executed betw een the S ta te  of 
of A dm in istra tion  (Hereinafter called th e  "State"), andH h"
(Hereinafter called th e  "Grantee"); \jr,,

WITNESSETH that: •' ^
W hereas, the G rantee is  w illing to und e rtak e  th e  perfo rm ance of th is 

g ran t u n d e r  th e  te rm s of th is agreement;
‘ * W hereas, th e  G ran tee h a s  th e  au tho rity  u n d e r the S ta te  law or local 

ch a r te r  to provide th e  services for which funds were appropriated;
■ W hereas, the S ta te  h a s  th e  au tho rity  to en te r in to th is  ag reem en t by 

AS 37.05.315; 1
1 W hereas.' unexpended  fund ing  for th is g ran t lapses on thL five year 

ann iversary  date of Ju ly  10, 1990 if the project is n o t subs tan tia lly  underway 
o r upon: completion of the project if work is completed prior to the five year 
ann iversa ry  d a te 'o r if substan tia l, ongoing work stops after the five year date 
is  r e a c h e d ;-

' ' lv,:W hereas, the g ran t num ber is; 7/91-956
’’ .[W hereas, the g ran t am oun t ts; $9,500,000 v

’ • •*- W hereas, th e  g ran t pu rpose is; Design an d  construc tion  of the
Seward tran sm iss ion  line from Lawing to Fort Raymond sub s ta tion

• W hereas, the G ran tee In tends to use th ese  funds as explained 
below; 1 V'. :
• i f ’ i  < • ! ’ I

T h e  p r o j e c t  c o n s i s t s  o f  r e p l a c i n g  a p p r o x im a t e l y  2 4 m i l e s  o f  69 KV l i n e  w i t h  a i

'n e w  1 1 5  KV a n d  3 m i l e s  o f  n ew  6 9  KV t r a n s m i s s i o n  l i n e ;  r e b u i l d i n g  S e w a rd  {
S u b s t a t i o n  t o  a c c o m m o d a te  1 15 K V ; r e l o c a t i n g  e x i s t i n g  t r a n s f o r m e r s  f r o m  L a w in g  
a n d ‘ S p r i n g  C r e e k  S u b s t a t i o n s  t o  S e w a rd  S u b s t a t i o n ;  r e l o c a t i n g  e x i s t i n g  
t r a n s f o r m e r s  f r o m  S e w a r d ' S u b s t a t i o n  t o  S p r i n g  C r e e k  S u b s t a t i o n ;  r e b u i l d i n g  .

‘ S p r i n g  C r e e k  S u b s t a t i o n . a s  r e q u i r e d  t o  a c c e p t  t h e  t r a n s f o r m e r s ;  r e p l a c i n g  . (
. e x i s t i n g  a n d  c o n s t r u c t i n g  n ew  d i s t r i b u t i o n  l i n e s  a n d  s e r v i c e s  a n d  o t h e r  w o r k  j |
n e c e s s a r y  f o r  a c o m p le t e  o p e r a t i o n a l  e l e c t r i c a l  t r a n s m i s s i o n  a n d  d i s t r i b u t i o n  

■ • s y s te m  s e r v i n g  c u s t o m e r s  w i t h i n  t h e  S e w a rd  E l e c t r i c  U t r l ' l S t ^  E c W iE e £ ) \ r c a .  . :
* > • • * 11 <* •• r  » t # *..• 11 »
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NOW THEREFORE. the parties hereto agree as follows:
ARTICLE I. ’ GRANT CONDITIONS. 'V.'.rV-' !

. The G rantee: '* - .• ,. »• •> j
(1) will spend the g ran t only for the pu rposes specified above.
(2) will allow, on request, a n  aud it by the S ta te of the u ses m ade of the 

grant. . ;:•? j»* ... i
. (3) a s su re s  tha t, to the ex ten t co n s is ten t w ith the pu rpo se  of the 

app rop ria tion , the facilities and services provided w ith the g ran t will b e  
available for u se of the general public. • >■ •, ", >.

(4) will re tu rn  to the S tate all g ran t funds received for construction  of
a  public facility, if the State, u pon  reviewing the-docum en ta tion  provided ; j 
and  o th e r evidence, d e te rm ines th a t su b s tan tia l,  .ongoing work on the 
p roject h a s  no t begun w ithin five years of the date It w as appropriated.

(5) will, for all g ran ts for construction of a public facility, operate and 
m a in ta in  th e  facility for its practical life and th a t it will not look to the S tate 
to operate o r m ain ta in  the. facility or pay for its operation and m aintenance.
This does n o t apply to a g ran t for money for rep a ir or im provement of an 
existing facility operated or m ain ta ined  by the S tate a t.th e  tim e.the g ran t is j
accep ted  If th e  re p a ir or Improvement for .which the, g ran t Is m ade will not ,
su b s ta n tia l ly  increase the operation or m ain tenance costs to the State.

(6) will subm it a m onthly m unic ipal g ra n t financial repo rt un til (he , 
p ro ject Is completed. A final municipal g ran t financial report Is due w ith in |

. 90 days of project completion. .. i
(7) will re ta in  for a period of three years a fte r p roject .completion all j

co n tra c ts ; Invoices, m ateria ls, payrolls, p e rsonne l records, c o n d itio n s . of |
employment, and o ther d a ta  relating to m atters'covered by the grant. ;

(8) will re tu rn  all unexpended g ran t m onies to the-State w ith in  90 
days of p ro jec t completion. •*. ! :4-f.: .

(9) will no t allow any of the g ran t monies to be used for. the purpose of :
lobbying activities before the A laska Legislature. ^

(10) w ill comply .with the m inim um  wage an d  employment provisions 
of A laska's pub lic  con stru c tion  con trac t law  as se t o u t In AS 36.05.010 
(copies of which are available th rough the D epartm ent of Labor).

• * • i

ARTICLE . II. . TERMS OF F \YMENT • ' /
Twenty p e rcen t of tne g ran t shall be paid to the grantee, as an  advance, 
w ithin 10 days of the effective date of th is agreement. The rem ainder of the 
g ran t will be paid after the entire advance Is expended. The paym en ts will 
be based  on grantee expenditu res th a t exceed the advance am ount. These ;
expend itu res m u s t be reported  to the D epartm en t of A dm in istra tion  on a 
m un ic ipa l g ran t financial report. Expenditu res are here in  defined as ac tual 
cash  outlays or cu rren t payables.

• (Rev. 5/90) Page 2 of 4
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The S ta te  will re im bu rse  from financia l re p o r ts  signed  by th e  Mayor or 
p e rson s designated  In writing by the Mayor to certify.
NOTE: Signing of th is agreem ent does in  no way excuse the recip ien t of the 
m un ic ip a l g ra n t of any  o th e r law, A laska S ta te  S ta tu te  or City code 
regu la tions. Recip ien t m u s t In all cases consu lt and  adhere  to all local, 
S tate, or Federal laws th a t perta in  to public funds. ,
The g ran te e  recogn izes th a t 02. AAC 45.010 e s tab lish e s  specific a u d it 
requ irem en ts for g ran t ag reem ents execu ted after A ugust 1, 1985. If the :
g ran tee  does no t hav? a  copy of 02. AAC 45.010. one shou ld  be obtained
from the  D epartm en t of Adm inistration. '!

jThe G ran t Adm inistrator, by w ritten notice, may term inate tills agreement, !
in whole or in  part, when it is in the b es t in te res t of the State. The S tate is 
liable only for p aym en t in accordance w ith  the paym en t provisions of the 
ag reem en t a s  am ended  for services rendered  before the effective date of .
te rm ina tion , •

(R e v .  5 / 9 0 ) P a g e  3  o f  4
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The am oun t of the g ran t Is full con sid e ra tio n  of th e  g ran tee 's  
p erfo rm ance.
ARTICLE III. ADDITIONAL CONTRACT PROVISIONS.'v • ' .

The effective date of this g ran t Is the date the agreem ent 1j  signed by 
the State.

■; V  <;

IN WITNESS WHEREOF, the parties have executed th is agreement. ;;
Approved by O rdinance/Resolution # ID-OMo dated  01 I n  .

• 4 1 * 1 • ,
; . i

G rantee will a ttach  a copy of Ordinance/Resolution. ‘ ‘
G ran tee itetaf A l a s k a '■

■— W r r ■ ■—  - r .
F r a n k  B a x t e r  *. 1 "  " I

Commissioner of Administration

Date: 
DISTRIBUTION:

(Official Title) j  ’
! . . , [ • 
•

Date: 7 * 3 1' $0

Grantee [ ] S ta te  . • .hi *

■ J f . ' j  "• » 1 • *1 • rI. • .*‘,11 ..

p w s i f f l i i

. ( R e v .  5 / 9 0 )  , P a g e  4  o f  4
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R E Q U E S T  F O R  C O N T R A C T O R S  T O  P R E - Q U A L I F Y  T O  B I D  
O N  C O N S T R U C T I O N  O F  T H E  S E W A R D  1 1 5 K V  T R A N S M I S S I O N  L I N E  ■ '

L A W I N G  T O  F O R T  R A Y M O N D  :
I

T h e  C i t y  o f  S e w a r d  d e s i r e s  t o  r e c e i v e  r e q u e s t s  for pre- ! 
q u a l i f i c a t i o n  f r o m  e l e c t r i c a l  c o n s t r u c t i o n  c o n t r a c t o r s  d e s e r v i n g  to ; 
b i d  o n  c o n s t r u c t i o n  of a p p r o x i m a t e l y  24 m i l e s  of 1 I 5 K V  t r a n s m i s s i o n  • 
l i n e  a n d  a s s o c i a t e d  w o r k  e x t e n d i n g  f r o m  L a w i n g  S u b s t a t i o n ,  M i l e  24 < 
S e w a r d  H i g h w a y ,  t o  t h e  S e w a r d  s u b s t a t i o n  i n  S e w a r d .  B i d s  w i l l  be ' 
a c c e p t e d  o n l y  f r o m  c o n t r a c t o r s  w h o  h a v e  b e e n  p r e - q u a l i f i e d .

I n  o r d e r  t o  b e  c o n s i d e r e d  f o r  q u a l i f i c a t i o n  to b i d  th i s  p r o j e c t ,  1 
t h e  c o n t r a c t o r  m u s t  be l i c e n s e d  t o  p e r f o r m  w o r k  i n  t n e  s t a t e  of A l a s k a  
a n d  m a i n t a i n  a n  o f f i c e  i n  A l a s k a  w h e r e  b u s i n e s s  a n d  c o n t r a c t  m a t t e r s  
m a y  b e  c o n d u c t e d .  A l s o ,  t h e  c o n t r a c t o r  a n d  t h e i r  s u b c o n t r a c t o r s  m u s t  ; 
b o  a p a r t y  t o  a n  a p p r o p r i a t e  c u r r e n t  l a b o r  a g r e e m e n t  w i t h  t h e  I B E W  ; 
t h a t  w i l l  a s s u r e  t h a t  w o r k  t r a d i t i o n a l l y  p e r f o r m e d  b y  e m p l o y e e s  , 
r e p r e s e n t e d  b y  t h e  I n t e r n a t i o n a l  B r o t h e r h o o d  of E l e c t r i c a l  W o r k e r s ,  ! 
l o c a l  u n i o n  1 5 4 7  (IBEW) ia p e r f o r m e d  b y  s u c h  e m p l o y e e s .  j

l
A  p r e - s u b m i t t a l  c o n f e r e n c e  w i l l  b e  h e l d  at t h e  S e w a r d  C i t y  j 

C o u n c i l  C h a m b e r s ,  F i f t h  6 A d a m s  S t r e e t s ,  S e w a r d ,  a t  1:30 p.m. on j 
W e d n e s d a y ,  O c t o b e r  17, 1990. I n t e r e s t e d  c o n t r a c t o r s  a r e  e n c o u r a g e d  to 
a t t e n d  t h e  c o n f e r e n c e ,  I

A  c o p y  o f  t h e  p r e - q u a l i f i c a t i o n  f o r m  a n d  r e l a t e d  d o c u m e n t s  m a y  be  
o b t a i n e d  a t  t h e  o f f i c e  of the C i t y  En gi ne er , PO  B o x  167, Se w a r d ,  ! 
A l a s k a  99664.

T h a  r e q u e s t s  f o r  p r e - q u a l i f i c a t i o n  m u s t  b e  s u b m i t t e d  to t h e  city;
c l e r k  n o  l a t e r  t h a n  5 t 0 0  p.m. on M o n d a y ,  O c t o b e r  29, 1990. P r o p o s a l s '
s u b m i t t e d  a f t e r  t h a t  d a t e  a n d  t i m e  s h a l l  b e  r e t u r n e d  u n o p e n e d  t o  the 
s e n d e r  a n d  w i l l  n o t  b e  c o n s i d e r e d .  I

T h e  s e l e c t i o n  o f  q u a l i f i e d  b i d d e r s  w i l l  b e  a t  t h e  s o l e  d i s c r e t i o n  
• o f  t h e  c i t y  of S e w a r d ,  a n d  t h e  c i t y  r e s e r v e s  t h a  r i g h t  t o  r e j e c t  any, 
a n d  a l l  r e q u e s t s  f o r  p r e - q u a l i f i c a t i o n .  T h i s  s o l i c i t a t i o n  d o e s  not. 
c o m m i t  t h e  C i t y  o f  S e w a r d  t o  a w a r d  a n y  c o n t r a c t  f o r  c o n s t r u c t i o n  of. 
t h a  l i n e  o r  p r e c l u d e  t h e  C i t y  f r o m  s u b s e q u e n t  a d v e r t i s e m e n t  for  
c o n t r a c t o r s  t o  p r e - q u a l i f y  o r  t o  a d v e r t i s e  f o r  b i d s  w i t h o u t  r e q u i r i n g  
p r e - q u a l i f i c a t i o n .  T h i s  s o l i c i t a t i o n  d o e s  n o t  c o m m i t  t h e  c i t y  of! 
S e w a r d  t o  p a y  a n y  c o s t  i n c u r r e d  i n  t h e  p r e p a r a t i o n  of t h e  r e q u e s t  f o r  

p r e - q u a l i f i c a t i o n  o r  t o  a w a r d

C I T Y  C L E R K

N o t i c e  t o  P u b l i s h e r  - S E W A R D  P H O E N I X  L O G  - P u b l i s h  l ' . V U / j Q
A N C H O R A G E  D A I L Y  N E W S  - P u b l i s h  1 0 A V 3  & 14/90 
F A I R B A N K S  N E W S  M I N E R ' -  P u b l i s h  1 0 / 1 3  6 14/90 
P E N I N S U L A  C L A R I O N  - P u b l i s h  1 0 / 1 3  (. 14/90

I

EXHIBIT C I



R e q u e s t  f o r  p r e - q u a l i f i c a t i o n  f o r  
c o n s t r u c t i o n  o f  t h e  1 1 5 K V  t r a n s m i s s i o n  l i n e  
P a g e  2

P O S T E D :  1 0 / 0 8 / 9 0

C i t y  H a l l  b u l l e t i n  b o a r d  
U. S. P o s t  O f f i c e  
H a r b o r m a s t e r ' s  B u i l d i n g

M A I L E D  O R  D E L I V E R E D :  1 0 / 0 8 / 9 0

S e w a r d  P h o e n i x  L o g  
A n c h o r a g e  D a i l y  N e w s  
F a i r b a n k s  N e w s  M i n e r  
P e n i n s u l a  C l a r i o n
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REQUEST FOR CONTRACTOR TO PRE-QUALIFY TO BID 
ON CONSTRUCTION OF SEWARD’S LAWING TO FORT RAYMOND

TRANSMISSION LINE

The City of Seward desires to receive "Requests for Prc-qualitication" from electrical 
construction contrar d i  s desiring to bid on all or a part of construction of approximately 
24 miles of 115 KV Transmission Line and associated works extending from Lawing 
Substation, Mile 24 Seward Highway, to the Seward Substadon in Seward. Bids will be 
accepted only fiom contractors who have been pre-qualificd. Request for Pre- 
Qualification must be submitted to the Seward City Clerk not later than 5:00 p.m. on the 
29th of October, 1990.

The project is being funded from a 9.5 million dollar grant from the State of Alaska to 
the City of Seward. Due to the dming of the Grant and the urgent need for upgrades 
to the system within budgeted funds, it is expected that the work will be bid in several 
phases with bids being requested for the first construcdon contract in the Spring of 1991.
The City andcipatcs providing major material components, including poles, insulators 
and conductors. The contracts requiring pre-qualificadons include the following work, 
however, the scope of work included in each contract may vary significantly from the 
phases described below, or a phase may be broken into several contracts.

PHASE I - Construcdon of a 115 KV electrical transmission line from 
approximately mile 19 Sewatd Highway to Seward Substadon. This work would 
include construcdon of a wood pole 115 KV line, 25 KV underbuilt distribudon 
line, removal or rehabilitadon of exisdng 69 KV line, connecdon of services and 
associated work. Clearing of the rights of way may not be included in the work 
and if bid as a separate contract will not require prc-qualificadon. 1

i
PHASE II - Construcdon of a 115 KV electrical transmission line from the 
Lawing Substadon, Mile 24 Seward Highway to Mile 19 Seward Highway. This 
would include construcdon of a wood pole 115 KV transmission line, 25 KV 
underbuilt distribudon line, rehabilitadon or removal of exisdng 69 KV 
transmission line, connecdon of services and associated work. Clearing of the 
rights of way may not be included in the work and if bid separately will not 
require prc-qualificadon.

PHASE III - Construcdon of the balance of work necessary to upgrade the power 
from 69 KV to 115 KV. This would include relocaung Several large transformers, 
rebuilding substadons to handle higher voltages and all other work necessary to 
complete the project to serve Seward from the new 115 KV transmission line.

Ijii 0 0 5
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The work is currently being designed by Dryden and LaRue Engineers, Inc. or 
Anchorage. The schedule for bidding will depend upon design time, material delivery 
dates and other factors which inay not be under con'jrol of the City.

In order to be considered for qualification to bid this project a contractor must be 
licensed to perform the required work in the State of Alaska and maintain an office in 
Alaska where business and contract matters may be conducted. The City of Seward is 
a signatory to a collective bargaining agreement with the International Brotherhood of 
Electrical Workers (IBEW), Local Union 1547. In order to preserve work traditionally 
performed by employees represented by the IBEW and to avoid destruction of wages, 
hours and conditions of employment achieved through the collective bargaining process, 
the City has agreed that, to the extent permitted by law, it will not contract, or allow the 
subcontract, for the construcuon of the 115 KV main electrical transmission interne line 
between Lawing and Fort Raymond Subdivisions within die City of Seward lor work 
tradiuonally performed by die IBEW except to a party with an appropriate current labor 
agreement with die IBEW.

The Request for Pre-qualification shall be submitted on the contractor’s letterhead in a 
format to address each of the following subjects. In order to simplify review, each 
subject shall be included in a similarly lettered paragraph or tab. Additional informadon 
may be submitted in addidonal paragraphs or tabs.

1. Name, address of firm and individual or primary owners of the firm.

2. Name, address and telephone number of person(s) who will be direcdy 
responsible for die contract work.

3. Summary of firm’s experience in constructing similar projects in -Alaska, 
including the names of key persons involved with projects.

4. Names, addresses and telephone numbers of individuals, firms and 
agencies who may be contacted as references.

5. ( A copy of the firm’s most recent financial statement and a statement from
, a bonding company attesdng to the firm’s capability to obtain performance
; and payment bond in excess of 5 million dollars or if less the limits of the
’ firm’s bonding capability.

6. A statement attesting that the contractor is a’ party to an appropriate 
current labor agreement with the IBEW that will assure that work 
tradiuonally performed by employees represented by the Intcrnauonal 
Brotherhood of Electrical Workers, local union 1517 ("IBEW) will be

; performed by such workers.

Transmission Line
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7. A statement attesting to whether or not you ever failed to complete a
contract due to insufficient resources. Explain.

8. Address the equipment you anticipate using on this work.

Describe in detail t!r; major items of equipment you have available for this 
work.

Do you propose to purchase any major items of equipment for use on this 
project? If yes, describe type, quantity, and approximate cost.

Do you propose to rent any equipment for this work? If yes, describe type 
and quantity.

3. Do you expect to subcontract any of the work contained in this project?
If yes, describe.

10. O ther information you may desire to present.

The "Request for Pre-qualification" will be evaluated based upon in fo rm ad o n  included 
therein, provided by references or other reliable sources including the local union 1547 
("IBEW”) and past performances on similar City projects. The City may request 
additional information or conduct interviews if deemed necessary. Each firm will be 
notified whether or not it is recommended as qualified to bid prior to the time a listing 
of firms is submitted to the City Council for approval of the bidder’s list. BIDS WILL 
BE ACCEPTED ONLY FROM THOSE CONTRACTORS LISTED ON THE BIDDERS 
LIST APPROVED BY THE CITY COUNCIL. Pre-qualificadon to bid shall not excuse 
bidders from compliance with all subsequent bid and contract requirements.

Prospective proposers should familiarize themselves with the City of Seward Purchasing 
and Contract Procedures and especially Section 6.10.345 of the Seward CiLy Code. 
Proposers are responsible for compliance with the Seward City Code. A contractor 
found not qualified by the City Council may appeal the Council's decision by delivering 
a "Notice of Appeal" to the City Clerk within ten (10) calendar days following notice of 
the Council’s decision. In order for the Notice of appeal to be accepted for 
reconsideration by the City Council it shall show that the initial "Request for Pre­
qualification" was submitted by the specified date and time required herein. The noucc 
shall also include specific exceptions to the Council’s decision and specific factual 
information to show that the contractor is qualified to perform the work. General 
assertion that the Council’s decision is contrary to law or to fact are not sufficient to 
warrant reconsideration.

Transmission Line
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The decision of the Council shall be rendered within 45 days of the "Notice of Appeal", 
except if the time limits are extended by mutual consent. The decision of the Council 
shall be final and conclusive unless the contractor commences action through the court 
within 30 days from receipt of the Council’s decision.

T he  "Request for Pre-qualification" must be submitted to the City Clerk not later than 
5:00 p.m. on the 29th of October 1990. Proposals submitted after that date and time 
shall be returned unopened to the sender and will not be considered. A pre-submittal 
conference will be held at the Seward City Council Chamber corner of Fifth 8c Adams 
starting at 1:30 p.m. on October 17, 1990. Interested contractors are encouraged to 
attend the conference.

For additional information contact Everett P. Diener, City of Seward’s Manager of 
Engineering and Utilities at 224-3331.

The selection of the qualified proposers will be at the sole discretion of the City of 
Seward, and the City reserves the right to reject any and all Requests for Pre- 
Qualification or not to award any contracts if deemed in the best interest of the City: 
This solicitation does not commit the City of Seward to award any contract for 
construction of the line or preclude the City from subsequent advertisement for 
contractors to pre-qualify for this work. This solicitation does ro t commit the City of 
Seward to pay any cost incurred in the preparation of the Request for Pre-Qualification 
or to award any contract.

Transmission Line

Page 4
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Enclosures:

1. Map of proposed line.

2. Extracts from City Code
6.10.135 
6.10.215 
6.10.345
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CITY CODE |

CHAPTER 6 j
I
i
I

6.10.135 AW ARD O N L Y  TO  RESPONSIPLE niPPER/PROPOSER. A contract awarded under diis chapter shall be mntlcj
only to a responsible b iddc:/proposer. The city manager may report to die city council and recommend rejection o f a bid o r
a proposal on  the ba ':* o f  the follow ing criteria:

I
1. d ie skill and experience demonstrated by the b idder/proposer in perfo rm ing  contracts o f  a similat nntiitc:

2. the b idder's/proposer’s record fo r honesty and in tegrity;

3. the bidder's/proposer's capacity to perform  in  terms o f  facilities, personnel and financing;

UJ/U' ju io :u o  ,iJUJl)

d. the previous and existing compliance by the bidder/proposer w idi laws and ordinances rc la iirg  to the!
coniraLt;

5. the num ber and scope o f  conditions attached to die bid/proposal; I
!

6. d ie bidder's/proposer's past performance under d ty  contracts. I f  d ie b idder/proposer has failed in anyj
material way to perform  its obligations under any contract with die city, the bidder/proposer may be deemed ■ 
a non-responsible bidder/proposer.

(O rd. G15, 1989) !

6-lO .HC1 N O T  RESPONSIBLE BIDDER/PROPOSER F IN D IN G . A  re p o rt that the low bidder/proposer is not responsible
shall delay d ie award o f  the contract u n til a lte r completion o f the p ocedures outlined below.

a !

1. I f  the chy manager o r his designee reports to the city council that the lowest b idder is not responsible, notice i 
shall immediately be sent to the next two lowest bidders o r  the next two most preferred proposers and the ' 
report shall be placed on the agenda o f  the next scheduled council meeting, provided, tha t the next council 
meeting allows two weeks' w ritten notice to the lowest b idder and the next two lowest bidders o r mosi 
p re fe rred  and next two most preferred proposer*.

I
2. A t the council meeting, the lowest b idder o r most preferred proposer and the d ty  manager o r his designee 

shall have the o ppo rtun ity  to be heard regarding the adverse report.

6.10.215 C O M P E T IT IV E  SEALED BIDS - PU BLIC  N O T IC E . The  d ty  d c rk  shall call fo r bids by advertising at least once j 
in  a new jpape r o f general d rcu la tion  in  the d ty  no t less than two weeks p r io r  to d ie date set fo r receiving bids. (O ril. 61 fi ! 
1989) ' \

6.10.3-15 P R E -Q U A LIF IC A T IO N  OF BIDDERS/TROPOSF.RS. Pre-qualification o f  bidders o r proposers under C hapter'
6.10 is perm itted i f  the d ty  manager determ ines that p requa lifica tion  is in the public interest. Justification fo r p rcqua lifica tion  
may include b u t shall not be lim ited to d ie  need to restrict b idd ing to firm * having special knowledge and experience in th e : 
work required, o r a need to expedite contracting procedures. A  request fo r letters o f  in ten t shall be adverJsed in die m anner! 
prescribed in S ^ lio n  6.10 215. The published request shall describe the task(s) to be perform ed, die m in im um  qualifications: 
o f  firms to be selected, and procedures fo r evaluating those firms. Evaluation criteria may include, but shall not be lim ited lo, ( 
the same fac’o r* as listed at 6.10.135 fo r determ in ing a responsible b idder. Firms w ill be e id te r approved o r rejected, with no 
rating designated to compare firms w id iin  e ither die approved o r  rejected category. A t least three firms must be included in . 
the approved category. T h e  city council shall approve die pre-qualification list by resolution. Requests fo r bids o r proposals; 
will be solicited from  only  diose firms on the approved list and only those p re qu a lifie d  firms shall be allowed to tu liin u  b ids1 
pursuant to this secdon. (O rd . 615, 1989) I j
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CITY OF SEWARD •  Main Office (907) 224-3331

•  Police (907) 224-3330

•  Harbor (907) 224-3130
•  Fire (907) 224.3445

•  Telecopier (907) 224-3240

7.0. BOX 147
SEWARD, ALASKA 99664

N o v e m b e r  16, 1 9 9 0  
9 0 - 1 1 - 2 0 8 - 0 1

C h a r l e s  L. Irby, P r e s i d e n t  
I r b y  C o n s t r u c t i o n  C o m p a n y  
P . O .  B o x  1 8 1 9  
J a c k s o n ,  M S  3 9 2 1 5

D e a r  Mr. I r b y :

T h a n k  y o u  f o r  s u b m i t t i n g  a r e q u e s t  t o  b e  p r e - q u a l i f . l e d  t o  b i d  on 
c o n s t r u c t i o n  of  t h e  S e w a r d  115 K V - T r a n s m i s s i o n  L i n e .

W e  a r e  r e v i e w i n g  y o u r  s u b m i t t a l  a n d  it a p p e a r s  y o u  h a v e  n o t  c l e a r l y  
d e s c r i b e d  y o u r  A l a s k a n  -experience o r  l i s t e d  t h e  f i r m ' s  k e y  
p e r s o n n e l  i n v o l v e d  w i t h  t h o s e  p r o j e c t s  a s  . r e q u e s t e d  in  I t e m  #3. We  
w o u l d  a p p r e c i a t e  y o u  p r o v i d i n g  a d d i t i o n a l  d a t a  t o  m e e t  t h i s  
r e q u i r e m e n t .  ------------------------- •

W e  a l s o  n o t e  y o u r  o b j e c t i o n  t o  t h e  s t a t e m e n t  r e q u i r e d  b y  I t e m  #6 
c o n c e r n i n g  b e i n g  a p a r t y  t o  a n  a p p r o p r i a t e  l a b o r  a g r e e m e n t  w i t h  t h e  
I BEW. B a s e d  o n  y o u r  r e s p o n s e  w e  m a y  r e c o m m e n d  t o  C i t y  C o u n c i l  t h a t  
I r b y  C o n s t r u c t i o n  C o m p a n y  be  f o u n d  n o t  q u a l i f i e d  t o  bid. S h o u l d  
y o u  d e s i r e  t o  a m e n d  y o u r  r e s p o n s e  p l e a s e  d o  it a t  t h i s  t i m e .

I w o u l d  a p p r e c i a t e  y o u  p r o v i d i n g  a d d i t i o n a l  i n f o r m a t i o n  or 
c l a r i f i c a t i o n  t o  e n a b l e  u s  t o  t h o r o u g h l y  e v a l u a t e  y o u r  e x p e r i e n c e -  
Y o u r  p r o m p t  r e s p o n s e  w i l l  b e  a p p r e c i a t e d  s i n c e  w a  h o p e  t o  m a k e  
f i n a l ,d e t e r m i n a t i o n  of  q u a l i f i e d  c o n t r a c t o r s  p r i o r  t o  t h e  3 0 t h  of 
N o v e m b e r  f o r  s u b m i t t a l  t o  t h e  C i t y  C o u n c i l  o n  D e c e m b e r  t h a  10th. 
If y o u th a v e  a n y  q u e s t i o n s  f e e l  f r e e  t o  c a l l  me.

S in c e r e ly ,

E v e r e t t  P. D i e n e r
M a n a g e r  of E n g i n e e r i n g  & u t i l i t i e s

cc: C a l v e r t
A r v i d s o n  
S c h a e f e r m e y e r  
208 F i l e

EXHIBIT D
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OTY OF SEWARD

N o v o m b e r  16, 1 9 9 0  
9 0 - 1 1 - 2 0 8 - 0 1
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•  M a in  O f f i c e  (9 0 7 ^  2 2 4 - 3 3 3 1

• Police (907) 224-3330

•  Harbor <907) d thLH afl
•  Fire (907) 224-3445

• Telecopier (907) 224-3248 |

A a r o n  H. D o w n i n g  
P r e s i d e n t  A U C
I r by /A la sk a  U t i l i t y  Construction J V  
101 East S w a n so n Avenue 
Waailla, A l a sk a  99687

Dear Mr. Downing:

Th an k y o u  Cor submit ti ng  a request to be. p r e - q u a l i f i e d  to bid on 
a o n s t r u c t i o n  of the Se ward 1 1 5  K V  T r a n s m i s s i o n  Xine.

We a r e  r e v i e w i n g  y o u r  submittal and it appears you have not clear l y 
d aa ar i b a d  yo ur  A l a sk an  experience or listsd the firm's key  
personnel in vo l ve d with those projects as r e q u e s t e d  in Item if 3. We 
would a pp re c i a t e  y o u  p r o v id in g a dditional d a t a  t o  me et  this 
r equirement.

We also note y o u r  objection to the statement r e q u i r e d  by Item if6 
c o nc er ni ng  being a party to an appropriate labor a g r e em en t  w i t h  the
I B E W .  D n o o d  o n  v o u r  r o o D o n a a  w o  i a a v  r a a o m m a n d  t o  C i t v  C o u n o i l  t h a t
I r by /A la ek a  U t il it y Co n st ruction JV be found not qualified to bid. 
Sh ould y ou desire to amend your response p le a se  do it at thia time.

I w o u l d  a pp r ec i a t e  y o u  p r o v i d i n g  ad di ti on al  I n f o r m a t i o n  o r  
c l a r i f i c a t i o n  to e n ab le  u s  t o  th o ro u g h l y  e v a l ua te  y o u r  ex pe ri e n c e .  
Your p r om pt  r esponse will be a pp reciated since we h op e to make
J - ' i n o i  a o t c r m i n a t i o n  o r  g u a i i c i e a  o o n u r u o t o r o  p r i o r -  ' s o  c n o  o r
Nov e mb er  for submittal to the City Council on D e c e m b e r  the loth. 
If y o u  h a v e  any questions feel free to call me.

Sincerely,

E v e r e t t  P. D i e n e r  C5>^-
M a n a g e r  of Engin ee ri n g & Utilities

cc: C a l v e r t
A r v i d c o n  
S c h a e f e r m e y a r  
208 F i l e

t *
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IRBY CONSTRUCTION COMPANY/ 
ALASKA UTILITY CONSTRUCTION, INC, 

JOINT VENTURE
101 East Swanson Avenue  

W asillu, A la s ka  99687-8704 
(907) 376-3859

November 26, 1990

Everett P. Diener
Manager of Engineering and Utilities 
City of Seward 
P. O. Box 167 
Seward, Alaska 99664

Reference: Your letter of November 16, 1990 - Seward Transmission Line

Dear Mr. Diener:

In response to your request for additional data please be advised as follows: 
Should we be the successful bidder for your transmission line upgrade, our project 
manager will be Aaron Downing. Mr. Downing, as his resume’ shows, has extensive 
Alaska experience encompassing nearly 40 years in the Alaska electrical construction and 
utility industry.

Our submitted list of projects shows the Alaska projects completed by our Joint 
Venture as well as the individual venturers. In addition the principals have further 
experience such as a 25 miles section of 115kv in Portage Pass, 65 miles of 691cv at 
Homer Electric, 17 miles of 69kv at Fairbanks, 8 miles of 115kv at Palmer, as well as 
many other projects. The experience of our organizations and their principals 
encompasses every major utility in the State of Alaska with the exception of the Cities 
of Seward and Nome.

As to item number 6, we stand by our prior response. We feel this requiiemcnt 
is unlawful and that we, by making such an attestation, could be found guilty of Anti- 
Taist violations and hence liable for treble damages. Our preliminary calculations, based 
upon our cost estimates, shows the total damages could run as high as 12 million dollars

Upgrade

EXHIBIT E



November 26, 1990 
Mr. EveTctt P. Diener 
City of Seward 
Pa »e 2

plus attorney fees. Our firm is not willing to become a party to an unlawful agreement 
as yours appears, and we certainly abhor the -risk of a $12,000,000 lawsuit should -we 
acquiesce to the union -proviso.

Our experience shows we have not found it necessary to have an exclusive 
agreement with IBEW Local 1547 in OTdeT to acquire sufficient qualified Alaska resident 
workmen for Alaska projects.

You should be aware the IBEW Local 1547 has less than five hundred qualified 
outside construction workmen who are bona-fide residents of Alaska. Based upon this 
information, past experience, and with knowledge of upcoming projects, we believe the 
union will have to import personnel from outside to meet the state employment needs. 
We recognize that your pre-qualification does not address local hire and that workmen 
need not be Alaska residents, but our joint venture operates with the tenant of local hire. 
We have found it to the benefit of the owner and ourselves to hire the bulk of our 

. construction personnel from the local area in which we are working. Local workman pay 
your local taxes and utility bills. Workman outside of your service area do not. The 
City of Seward should look at how u:any Seward and vicinity residents belong to IBEW 
and are available for hire against how many Seward and vicinity residents who are not 
IBEW members, but are available for hire. We are sure that many more Seward people 
will find employment on the transmission line if the requirement that they also be 
members of IBEW Local 1547 is removed. *

We also find it morally troubling that State of Alaska money which belongs to all 
AJaskan residents should be narrowly' channelled to the sole benefit of less than five
hundred people, thereby cutting out the remainder. How can one justify nine .and 1/2
million dollars to the benefit of 0.08% of the states population and forsake the others? 
One must also consider the political consequences of an exclusive IBEW Union hire 
agreement with the almost certain backlash from other political forces and other unions 
the next time the City of Seward lobbies for state funds. While the IBEW docs have
political influence it does not begin to compare with the clout of the remainder of the
construction industry which you have evidently chosen to ignore.

We, therefore, are loathe to attest to your requirement that our workmen, and 
those of our subcontractors, be members of IBEW. Wc do not relish the prospect of 
a legal suit in the range of S 12,000,000. Nor do we think it morally right that state 
money should be reserved solely for the benefit of a tiny few at the expense of the vast 
majority.

Iitry Construction Company/Alaska Ulilily Construction, Inc. J.V. - IQJ li Swanson Asc; Wastll*, Alaska V9087
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November 26, 1990 
Mr. Everett P. Diener 
City of Seward 
Page 3

We trust this letter provides sufficient data for you approval of our nre- 
■qualification to bid your project.

V ery truly yours,

Aaron Ii. Downing 
President AUC 
A Joint Venture Partner

AHD:prs
f i lo:towprt>bl .01

Iitiy Coruiruction Company/Alaska Utility Consirsiction, Inc. I.V. • 10! E Swanson Avt.; Wasilla, Alaska 9HA1



IRBY C O N ST R U C T IO N  CO .

N o v e m b e r  26, 1 9 9 0

C i t y  o f  S e w a r d  
P. 0. B o x  1 6 7  
S e w a r d #  A l a s k a  9 9 6 6 4

A t t n :  M r .  E v e r e t t  P. D i e n e r
M a n a g e r  o f  E n g i n e e r i n g  a n d  U t i l i t i e s

D e a r  M r .  D i e n e r :

T h a n k  y o u  f o r  y o u r  l e t t e r  ( 9 0 - 1 1 - 2 0 3 - 0 1 )  of  N o v e m b e r  16, 
1 9 9 0  r e q u e s t i n g  a d d i t i o n a l  i n f o r m a t i o n  t o  p r e - q u a l i f y  f o r  
t h e  c o n s t r u c t i o n  o f  t h a  S e w a r d  1 1 5  k V  T r a n s m i s s i o n  L i n e

W e  a r e  i n  t h a  p r o c e s s  o f  c o n s t r u c t i o n  o r  h a v e  c o m p l e t e d  t h e  
f o l l o w i n g  T r a n s m i s s i o n  L i n e s  in t h a  S t a t s  o f  A l a s k a .

1. F r i t z  C r e e k - S o l d o t n a  1 1 5  k V  W o o d  H - F r a m e  - 2 S . 5 m i l e s  - 
U n d e r  C o n s t r u c t i o n  -  O w n e r ,  H o m e r  E l e c t r i c  A s s o c i a t i o n .

2 .  T h o m p s o n  P a s s  A v a l a n c h e  R e p a i r  - 14 S t r s .  - C o m p l e t e d  
1 9 S 9 . J o i n t  V e n t u r e  w i t h  A l a s k a  U t i l i t y  C o n s t r u c t i o n , 
Inc. O w n e r ,  A l a s k a  E n e r g y  A u t h o r i t y .

3 . ' A l a s k a  I n t a r t i e  - 93 M i l e s  - 345 kV S t e e l  P o l e  S t r s  -

C o m p l e t e d  1PS-4 —  O w n e r  —  A l a s k a  P o w e r  A u t h o r i t y -

T r b y  C o n s t r u c t i o n  C o m p a n y  w o u l d  h a v e  t h e  f o l l o w i n g  p e r s o n n e l  
a v a i l a b l e  t o  p l a c e  o n  t h e  S e w a r d  115 k V  T r a n s m i s s i o n  L i n e .

1. P a t  M c B r i d e *  - S u p e r i n t e n d e n t  - A l a s k a  e x p e r i e n c e  - 
A s s i s t a n t  S u p e r i n t e n d e n t  on t h e  A l a s k a  3 4 5  k V  I n t e r t i e ,  

S u p e r i n t e n d e n t  o n  t h e  F r i t z  C r o e k - S o l d o t n a  1 1 5  k V  L i n e .

2 .  S t a v e  R o b e r t s *  - L i n e m a n  on t h e  A l a s k a  I n t e r t i e ,  
A s s i s t a n t  S u p e r i n t e n d e n t  on t h e  F r i t z  C r e e k - S o l d o t n a  
1 1 5  k V  L i n e .

3 . P e t e  F o r t e r  - A s s i s t a n t  S u p e r i n t e n d e n t  O n  t h e  A l a s k a  
3 4 5  k V  I n t a r t i e  - S u p e r i n t e n d e n t  o n  t h a  T h o m p s o n  P a s s  
A v a l a n c h e  R e p a i r .



4. M i k a  B a r n e s *  - L i n e m a n  o n  t h e  A l a s k a  I n t a r t i e  - W i r e  
S t r i n g i n g  F o r e m a n  o n  t h e  F r i t 2 C r e e k - S o l d o t n a  115 k V  
T r a n s m i s s i o n  L i n e ,

5. D o u g  B o o t h  - M a t e r i a l  S p e c i a l i s t  o n  t h e  F r i t z  C r e e k -  
. S o l d o t n a  X 1 5  JcV T r a n s m i s s i o n  -Line.

* H o l d s  C u r r e n t  A l a s k a  L i n e m a n ' s  C e r t i f i c a t e ,

W e  n o t e  y o u  s t a t e m e n t  c o n c e r n i n g  o u r  o b j e c t i o n  t o  b e i n g  a  
p a r t y  to' a n  a p p r o p r i a t e  l a b o r  a g r e e m e n t  w i t h  t h e  I B E W  (It 
N o .  6). W e  d o  n o t  d e s i r e  t o  a m e n d  o u r  r e s p o n s e  o f  
O c t o b e r  24, 1 9 9 0 .

I f  w e  c a n  b e  o f  f u r t h e r  h e l p  o r  if y o u  h a v e  a d d i t i o n a l  
q u e s t i o n s ,  p l e a s e ' f e e l  f r e e  t o  c o n t a c t  u s  a t  6 0 1 / 9 6 9 - 1 8 1 1

S i n c e r e l y ,

T R B Y  C O N S T R U C T I O N  C O M P A N Y

J o h n  R. N y e
A s s i s t a n t  G e n e r a l  S u p e r i n t e n d e n t

J R N / m k



DEC 03 '90 09:27 CTTt' 9** 5ETLPRD, ALASKA
(

CITY OF SEWARD

November 30, 1990 
90-11-208-02

rxi.JOc. iw 
5tW AKD, ALASKA

•  Main Office (907) 224-3331
•  Police <907) 224-3330

•  Harbor <907) -224-3138
•  Fire (907) 224-3443

•  Telecopier (907) 224-3248

Charles Irby, President
Irby Construction Company a
P.O. Bex 1819 
Jackson, MS 39215

Dear Mr. Irby:

Thank you for your response to our letter requesting darification of some items on your 
request lo be prc-qualified to bid on construction of die Seward i 15 KV Transmission 
Line.

We find you qualified to perform except for Item #  6 which states that you must be a 
party to a current labor agreement with the IBEW. Consequently, I have no alternative 
but to omit your company from the Hat of contractors I will submit to the City Council 
as qualified bidders on this project. Therefore, if the City Council approves the 
recommendation a bid will not be accepted from Irby Construction Company.

For your information this recommendation will appear on the City Council agenda for 
the meeting on December 10, 1990, and you arc invited to appear in person or submit 
written comments to the City Clerk, Linda Murphy. I f  you intend to appear you should 
jaotify Linda Murphy a t 224-3331 (fex 224-3248),

Further, you may appeal the City Council’s dedsion by delivering a "Notice of Appeal" 
to the City Clerk within ten (10) calendar days following notice of the Council’s decision. 
In  order for the Notice of Appeal to be accepted for reconsideration by the City Council 
it .shall show that the initial "Request For Pre-Qualification" was submitted by the 
specified date and time. The Notice shall also include specific exceptions to the 
Council's decision and specific factual information to show that you are qualified to 
perform the work. A general assertion that the Council’s dedsion is contrary to law or 
to fact are not sufficient to warrant reconsideration.

EXHIBIT G
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We sincerely appreciate your response to our original pre-quaiificati.-'n propotal and 
subsequent amplifies‘-‘nn on that response.

Sincerely,

Everett P. Diener
Manager of .Engineering & Utilities

cc: Calvert
Arvidson 
Schaefermcyer 
208 File



90-11-208-0.2

Aaron H. Downing, President AUC 
Irby/Alaska Utility Construction JV 
101 East Swanson Avenue 
Wasilla, Alaska 99087

Dear Mr. Downing:

T hank  you for your response to our letter requesting clarification of some items on your 
request to be prc-qualified to bid on construction of the Seward 115 KV Transmission 
Line. .__________________

We find you qualified to perform except for Item #  6 which states that you must be a 
party to a current labor agreement with the IBEW. Consequently, I have no alternative 
but to omit your company from the list of contractors I will submit to the City Council 
as qualified bidders on this project. Therefore, if the City Council approves the 
recommendation a bid will not be accepted from Irby/Alaska Utility Construction JV.

Tor your inform ation this recommendation will appear on the City Council agenda for 
ih e  m eeting on Decem ber JO, 1990, and  yon invited to appear in  person or submit 
written comments to the City Clerk, Linda Murphy. I f  you intend to appear you should 
notify Linda M urphy at 224-3331 (fox 224-3248).

Further, you may appeal the City Council’s decision by delivering a "Notice of Appeal" 
to the City Clerk within ten (10) calendar days following notice of the Council’s decision. 
In  order for the Notice of Appeal to be accepted for reconsideradon by the City Council 
it shall show that the Initial "Request For Prc-Qualllkadon" was submitted by the 
specified date and lime. The Notice shall also include specific exceptions to the 
Council's lecision and specific factual informadon to show that you are qualified to 
perform  the work. A general assertion that the Council's decision is contrary to law or 
to fact are not sufficient to warrant reconsideration.

U X S tO ti 'Q ifc n a s  JO A 1 ID  £ S : n  C 5. E0 030
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We sincerely appreciate your response to our original pre-qualification proposal and 
subsequent amplification on that response.

ElVtVk. A » V.WIIV.
Manager of Engineering & Utilities
cc: Calvert

Arvidson 
Schaefermeyer 
208 file

Sincere1y,

» .  r  » r v r  r n



C ITY  O F  S EW ARD
tX.). BOX H7

SEWARD,  A L A S K A - 9 9 6 6 4

November 30, 1990 
90-11-208-01

•  M i in  O ffice  (907) 224-3311

•  Police (907) 224-3338

•  harbor (907) 224-3338
•  Fire (907) 224-3445

•  Telecopier (907) 224-3248

MEMORANDUM:

TO: HONORABLE MAYOR AND MEMBERS OF CITY COUNCIL

THRU: DARRYL SCHAEFERMEYER, CITY MANAGER

FROM: E. PAUL DIENER, MGR. ENGINEERING & UTILITIES

SUBJECT: PRE-QUALIFICATION OF 115 KV TRANSMISSION LINE
CONSTRUCTION CONTRACTORS

A request for contractors to pre-qualify to bid on construction of the Seward 115 KV Transmission 
Line was properly advertized and five firms responded. In order to be considered for qualification 
to bid this project, the contractor in addition to being experienced and having the resources to do the 
work he must be licensed to perform work in the State of Alaska and maintain an cifice in .Alaska 
where business and contract matters may be conducted. Also, the contractor and their subcontractors 
must be a party to an appropriate current labor agreement with the IBEW that will assure that work 

^ . traditionally performed by employees represented by the International Brotherhood of Electrical 
Workers, local union 1547 is performed by such employees.

&The rcspondingfirms were: Newbery Alaska, Inc., Norcon, Inc., Irby/Alaska Utility Construction JV . 
Irby Construction Company .and City Electric, Inc. The submittals were reviewed and all of the firms 
. CTC requested to provided additional information or clarification on their submittals.
i’ i * •

-Newbery Alaska, Inc., Norcon, Inc. and City Electric, Inc. were found to be qualified to bid on the 
^m ^project. Irby/Alaska Utility Construction JV and Irby Construction Company submittals did not meet 
jgjS^lhc requirement of a current labor agreement with the International Brotherhood of Electrical 
;raj£? °rkcrs* union 1547. Copies of the Irby and Irby/AUC JV proposals are attached for your 

ercncc. The other proposals are available from the City Clerk.fr\

RbCO M M E N DAT I ON:

i c t":lv Councii find Newbcrv Alaska, Inc., Norcon, Inc. and City Electric. Inc. to be qualified 
Ud c ,  «hc 115 KV Transmission Line project.

-4  4 ' V
■V&*

.vZ.-ji.■ 7T.T- — 1 EXHIBIT I
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Sponsored by: Schaeformeyer

CITY OF SEWARD, ALASKA
RESOLUTION NO. 90-152

A  R E S O L U T I O N  O F  THE C I T Y  C O U N C I L  O F  THE CI T Y  
O F  S E W ARD, ALASKA, A P P R O V I N G  P R E Q U A L I F I E D  B I D DERS 
"FOR C O N S T R U C T I O N  O F  T H E  S E W A R D  I N T E R T I E  P R O J E C T

•3

W H E R E A S ,  b y  l e g i s l a t i v e  a p p r o p r i a t i o n ,  the state of A l a s k a  has 
g r a n t e d  to  t h e  c i t y  of S e w a r d  f u n d s  f o r  t h e  c o n s t r u c t i o n  of m u c h  
n e e d e d  i m p r o v e m e n t s  to the S e w a r d  e l e c t r i c a l  t r a n s m i s s i o n  system; 
and

W H E R E A S ,  t h e  c i t y  has m a d e  e v e r y  e f f o r t  to e x pedite the 
design, a c q u i s i t i o n  of mat e r i a l s ,  a n d  c o n s t r u c t i o n  of the project 
i n c l u d i n g  the a w a r d  of d e s i g n  a n d  e n g i n e e r i n g  c o n t r a c t s  c o n current 
w i t h  o t h e r  n e c e s s a r y  w o r k  for t h e  c o n s t r u c t i o n ;  and

W H E R E A S ,  b y  d o i n g  so, the c i t y  has e n d e a v o r e d  to m a k e  it 
p o s s i b l e  f o r  c o n s t r u c t i o n  t o  c o m m e n c e  as e a r l y  as n e x t  sp r i n g  on 
the p r o j e c t ;  a n d

W H E R E A S ,  o n e  of the efforts to e x p e d i t e  c o n s t r u c t i o n  of the 
p r o j e c t  is t h e  p r e q u a l i f i c a t i o n  of b i d d e r s  f o r  c o n s t r u c t i o n  of 
p o r t i o n s  of t h e  p r o j e c t ;  a n d

W H E R E A S ,  t h e  c i t y  has c o m p l i e d  w i t h  t h e  p r o v i s i o n s  of the 
S e w a r d  C o d e  w i t h  r e s p e c t  t o  the prequalifj.cation process; and

W H E R E A S ,  c e r t a i n  b i d d e r s  ha v e  s u b m i t t e d  all r e q u i r e d  i n f o r m a­
tion a n d  m e t  t h e  r e q u i r e m e n t s  of the p r e q u a l i f i c a t i o n  a n d  have b e e n  
r e c o m m e n d e d  b y  t h e  c i t y  e n g i n e e r  in c o n s u l t a t i o n  w i t h  the ci t y ' s  
i n d e p e n d e n t  e n g i n e e r i n g  fi rm  t o  b e  f o u n d  b y  t h e  .City C o u n c i l  as 
p r e q u a l i f i e d  b i d d e r s ;

NOW, T H E R E F O R E ,  BE IT R E S O L V E D  BY  T H E  C I T Y  C O U N C I L  OF  THE CI T Y  
O F  S E W A R D ,  A L A S K A ,  that:

S e c t i o n  1. T h e  f o l l o w i n g  n a m e d  c o r p o r a t i o n s  h a v e  be e n  found 
*to b e  p r e q u a l i f i e d  as b i d d e r s  for c o n s t r u c t i o n  of the S e w a r d  115 K V  
t r a n s m i s s i o n  line:

S e c t i o n  7 . T h e  f o l l o w i n g  n a m e d  f i r m s  are f o u n d  NOT t o  be 
q u a l i f i e d  b e c a u s e  th e y  failed to m e e t  the r e q u i r e m e n t  of a c u r r e n t  
l a b o r  a g r e e m e n t  w i t h  the I n t e r n a t i o n a l  B r o t h e r h o o d  of E l e c t r i c a l  
W o r k e r s  L o c a l  U n i o n  1547:

N e w b e r y  Alaska, Inc 
Norcon, Inc.
C ’.ty E l e c t r i c ,  I n c .

- 1 -



C I T Y  O F  SEWARD, A L A S K A  
R E S O L U T I O N  NO. 90-152

C

I r b y / A l a s k a  U t i l i t y  C o n s t r u c t i o n  J V  
Irby C o n s t r u c t i o n  C o m p a n y

S e c t i o n  3. A n y  fi r m  found not q u a l i f i e d  m a y  a p p e a l  this 
d e c i s i o n  b y  d e l i v e r i n g  a "Notice of A p p e a l "  to the C i t y  C l erk 
w i t h i n  ten (10) c a l e n d a r  days f o l l o w i n g  n o t i c e  of this R e s o l u t i o n  
a n d  lay c o m p l y i n g  w i t h  "the a p p e a l  p r o c e d u r e s  s e t  f o r t h  in t h e  
■REQUEST F O R  C O N T R A C T O R  T O  P R E Q U A L T F Y  T O  BID O N  C O N S T R U C T I O N  O F  
S E W A R D ' S  L A W I N G  T O  F O R T  R A Y M O N D  T R A N S M I S S I O N  LINE.

S e c t i o n  4. T h i s  r e s o l u t i o n  shall t a k e  e f f e c t  i m m e d i a t e l y  upon 
its a d o p t i o n .

P A S S E D  A N D  A P P R O V E D  b y  the C i t y  C o u n c i l  of t h e  c i t y  of Seward, 
A l a s k a ,  this 10th day of December, 1990.

T H E  C I T Y  O F  SEWARD, A L A S K A

W i l l i a m  C. N o  1T~, M a y o r

AYES:
NOES:
A B S E N T :
A B S T A I N :

A T T E S T : A P P R O V E D  A S  TO FORM:

P e r k i n s  Coie, A t t o r n e y s  f o r  the 
c i t y  of S e w ard, A l a s k a

L i n d a  S. M u r p h y ,  C M C / A A E  
C i t y  C l e r k

(City Seal)

F r e d  B. A r v i d s o n  
C i t y  A t t o r n e y

i
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DELANEY. WILES. 
HAYES. REITMAN 

a BRUBAKER. I nc .
SU1TI <09 

too; MOT 3*0 *V!NUl 
ANCHORAGE. ALASKA 

19071 279*3581

S t e p h e n  M. E l l i s  
M a r c  D. B o n d  
D e l a n e y ,  Wiles, Hayes,
R e i t m a n  U B r u b a k e r ,  Inc.

1007 W e s t  3 r d  A v e n u e ,  S u i t e  400 
A n c h o r a g e ,  A l a s k a  ^ ''.'6 0 1  
9 0 7 - 2 7 9 - 3 5 8 1

HINTZE, HERRIG & WRIGHT

IN T H E  U N I T E D  S T A T E S  D I S T R I C T  C O U R T

F O R  T H E  D I S T R I C T  O F  A L A S K A

A S S O C I A T E D  B U I L D E R S  A N D  )
C O N T R A C T O R S ,  INC., a M a r y l a n d  )
c o r p o r a t i o n ,  A S S O C I A T E D  G E N E R A L  )
C O N T R A C T O R S  O F  A L A S K A ,  a n  
A l a s k a  n o n p r o f i t  c o r p o r a t i o n ,
I R B Y  C O N S T R U C T I O N  C O M P A N Y , a 
M i s s i s s i p p i  c o r p o r a t i o n ,  I R B Y /
A L A S K A  U T I L I T I E S  C O N S T R U C T I O N  
C O M P A N Y ,  a n  A l a s k a  c o r p o r a t i o n ,

P l a i n t i f f s ,

v s .

C I T Y  O F  S E W A R D ,  a n  A l a s k a  h o m e  
r u l e  m u n i c i p a l i t y ,  a n d  
I N T E R N A T I O N A L  B R O T H E R H O O D  O F  
E L E C T R I C A L  W O R K E R S ,  L O C A L  U N I O N  
1547 ( I B E W ) , a l a b o r  un i o n ,

D e f e n d a n t s .

P L A I N T I F F S '  M O T I O N  F O R  S U M M A R Y  J U D G M E N T ,
OR, IN T H E  A L T E R N A T I V E  F O R  A  P R E L I M I N A R Y  I N J U N C T I O N

P u r s u a n t  t o  F e d e r a l  R u l e s  of  C i v i l  P r o c e d u r e  56, 57 a n d  

65, p l a i n t i f f s  m o v e  f o r  s u m m a r y  j u d g m e n t ,  or, in t h e  a l t e r n a t i v e ,  

for a p r e l i m i n a r y  i n j u n c t i o n  p r o h i b i t i n g  t h e  e n f o r c e m e n t  of  a C i t y  

of S e w a r d  o r d i n a n c e  r e q u i r i n g  i n d i v i d u a l  p l a i n t i f f  c o m p a n i e s  to  be 

s i g n a t o r i e s  t o  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  w i t h  the 

I n t e r n a t i o n a l  B r o t h e r h o o d  of  E l e c t r i c a l  W o r k e r s ,  L ocal 1547, in

S '
C a s e  No. A ^ 0 - 0 0 1  C i v i l



o r d e r  t o  b i d  on a p r o j e c t  t o  c o n s t r u c t  a n  e l e c t r i c  t r a n s m i s s i o n  l i n e  

n e a r  t h e  C i t y  o f  Seward. T h i s  m o t i o n  is s u p p o r t e d  b y  t h e  m e m o r a n d u m  

s u b m i t t e d  h e r e w i t h ,  a n d  b y  t h e  S t i p u l a t i o n  f i l e d  b y  t h e  p a r t i e s  in 

t h i s  m a t t e r .

D A T E D  a t  A n c h o r a g e ,  A l a s k a  t h i s  2 8 t h  d a y  o f  J a n u a r y ,  1991.

D E L A N E Y ,  W I L E S ,  HA Y E S ,
R E I T M A N  & B R U B A K E R ,  INC.
A t t o r n e y s  f o r  P l a i n t i f f s

/  //? £ ' /  /
By: /  L y y L —- / / ! - C— __________

/  S t e p h e n  M. E l l i s

By: / ^ .  ______________
r c r  '  M a r c  D. B o n d

JELANEY. WILES. 
(AYES. REITMAN 
BRUBAKER, Inc .

SUITC 400 
307 Mill 1*0 AVI .UI 
NCHORAGC. ALASKA , 
(907) 779-359 I



3ELANEY. WILES. 
HAYES. REITMAN 
I BRUBAKER. Inc. 

m m  400
••I "III Avlnui 

INCHORAGE. ALASKA 
H 0 7 I  ;7>.3SBI

ii
j S t e p h e n  M. E l l i s  
jMarc D. B o n d  
|Delaney, Wiles, Hayes,
! R e i t m a n  & Brubaker, Inc.
!1007 W e s t  3rd Avenue, S u i t e  400 
| A nchorage, A l a s k a  9 9 501 
9 0 7 - 2 7 9 - 3 5 8 1

. j

ij IN T H E  U N I T E D  S T A T E S  D I S T R I C T  C O U R T

II
:i F O R  T H E  D I S T R I C T  O F  A L A S K A

ii
i'ASSOCIATED B U I L D E R S  A N D  )
l|CONTRACTORS, INC., a M a r y l a n d  )
I c o r p o r a t i o n ,  A S S O C I A T E D  G E N E R A L  )
i C O N T R A C T O R S  O F  ALAS K A ,  an 
'Alaska n o n p r o f i t  c o r p o r a t i o n ,
!I R B Y  C O N S T R U C T I O N  C O MPANY, a 
I M i s s i s s i p p i  c o r p o r a t i o n ,  I R BY/
A L A S K A  U T I L I T I E S  C O N S T R U C T I O N  
C O M P A N Y ,  a n  A l a s k a  c o r p o r a t i o n ,

P l a i n t i f f s ,

v s .
!
C I T Y  O F  S E W A R D ,  a n  A l a s k a  h o m e  
I r u l e  m u n i c i p a l i t y ,  and 
I I N T E R N A T I O N A L  B R O T H E R H O O D  O F  
E L E C T R I C A L  W O R K E R S ,  L O C A L  U N I O N  
1547 ( I B E W ) , a l a b o r  union,

D e f e n d a n t s .

M E M O R A  iDUM IN S U P P O R T  O F  P L A I N T I F F S '  M O T I O N  F O R  S U M M A R Y  J U D G M E N T  
OR. IN  T H E  A L T E R N A T I V E  F O R  A P R E L I M I N A R Y  I N J U N C T I O N

T h i s  a c t i o n  c o n c e r n s  a r e q u i r e m e n t  that all p r o s p e c t i v e
i

:!bidders f o r  a c o n t r a c t  to e r e c t  a h i g h  t e n s i o n  e l e c t r i c  t r a n s m i s s i o n

ij
jjlirie n e a r  the C i t y  of S e w a r d  (the City) m u s t  first e n t e r  into a
ii
^ c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  w i t h  the I n t e r n a t i o n a l  B r o t h e r h o o d

IlMemorandum in Support of Motion for Summary Judgment
Case No. A91-001 Civil P a g e  1
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o f  E l e c t r i c a l  Wo r k e r s ,  L ucal 1547. T h e  p l a i n t i f f s  s e e k  a j u d g m e n t  

d e c l a r i n g  the r e q u i r e m e n t  to b e  u n l a w f u l ,  a p e r m a n e n t  i n j u n c t i o n  

f o r b i d d i n g  its e n f o r c e m e n t ,  a n d  an a w a r d  of a t t o r n e y ' s  fees and 

co s t s .

T h i s  m o t i o n  s e e k s  s u m m a r y  j u d g m e n t  in f a v o r  of the 

j p l a i n t i f f s  on  s e v e r a l  o f  t h e  c l a i m s  r a i s e d  in t h e  c o m p l a i n t .  In the 

•Jalternative, t h e  m o t i o n  s e e k s  a p r e l i m i n a r y  i n j u n c t i o n  f o r b i d d i n g  

e n f o r c e m e n t  o f  t h e  r e q u i r e m e n t  p e n d i n g  r e s o l u t i o n  of this matter.

I . F A C T S

T h e  p a r t i e s  h a v e  s t i p u l a t e d  to all o f  the r e l e v a n t  facts 

i n  t h i s  m a t t e r .  S e e  S t i p u l a t i o n  of  F a c t s  d a t e d  J a n u a r y  25, 1991. 

T h e  f o l l o w i n g  r e c i t a t i o n  o f  p e r t i n e n t  facts, all o f  w h i c h  a r e  set 

f o r t h  in t h e  s t i p u l a t i o n ,  f o r m s  t h e  b a s i s  f o r  th i s  motion.

T h e  C i t y  o p e r a t e s  t h e  S e w a r d  E l e c t r i c  U t i l i t y  System, 

w h i c h  p r o v i d e s  c o m m e r c i a l  a n d  r e s i d e n t i a l  e l e c t r i c a l  s e r v i c e  w i t h i n  

its a l l o c a t e d  s e r v i c e  t e r r i t o r y .  T h e  C i t y  has n e e d e d  e x p a n d e d  

e l e c t r i c a l  t r a n s m i s s i o n  c a p a b i l i t i e s  f o r  t h e  l a s t  s e v e r a l  years. In 

p a r t i c u l a r ,  t h e  C i t y  r e q u i r e s  t h e  c o n s t r u c t i o n  of a 115 Kv 

t r a n s m i s s i o n  l i n e  f r o m  L a w i n g 1 to F o r t  R a y m o n d  and a t t e n d a n t  

f a c i l i t i e s  (the P r o j e c t ) .

D u r i n g  t h e  1990 l e g i s l a t i v e  s ession, the A l a s k a

1 L a w i n g  is l o c a t e d  21 m i l e s  n o r t h  of the City.

(•Memorandum in Support of Motion for Summary Judgment
!Case No. A91-001 Civil Paae 2



DELANEY. WILES. 
HAYES. REITMAN 
S BRUBAKER. Ivc.

SUITC 400 
*007 MI1T )«o AVlftUI
^NCHOBACt. ALASKA 

(907) 279-3581

L e g i s l a t u r e  a p p r o v e d  a g r a n t  a p p r o p r i a t i o n  of $ 9 . 5  m i l l i o n  to the

jcity for t h e  Project. 208 S L A  1990, § 144. T h e  C i t y  a c c e p t e d  this 

!grant b y  R e s o l u t i o n  90-086. E x h i b i t  A to the S t i p u l a t i o n .

i O n  J u l y  23, 1990, the S t a t e  of  A l a s k a  a n d  the C i t y  e n t e r e d
1
■linto a " S t a n d a r d  A g r e e m e n t  F o r m  for M u n i c i p a l  G r a n t s "  (Grant) for

i
;J$9,500, 000 for the c o n s t r u c t i o n  of t h e  e l e c t r i c a l  line a n d  a t t e n d a n t  

Istructures. E x h i b i t  B t o  t h e  S t i p u l a t i o n .
I
| O n  O c t o b e r  8, 1990, t h e  C i t y  i s s u e d  a " R e q u e s t  for

'Icontractors t o  P r e - Q u a l i f y 3 to Bid o n  C o n s t r u c t i o n  o f  t h e  S e w a r d
!!
:!115KV T r a n s m i s s i o n  Line - L a w i n g  to F o r t  R a y m o n d . "  E x h i b i t  D to 

t h e  S t i p u l a t i o n .  T h e  R e q u e s t  i n c l u d e d  t h e  f o l l o w i n g  l a n g u a g e  

( h e r e i n a f t e r  r e f e r r e d  t o  as t h e  " I B E W  s i g n a t o r y  r e q u i r e m e n t " ) :

T h e  C i t y  of S e w a r d  is a s i g n a t o r y  to a 

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  w i t h  t h e  

I n t e r n a t i o n a l  B r o t h e r h o o d  o f  E l e c t r i c a l  W o r k e r s  

(IBEW), L o c a l  U n i o n  1547. In o r d e r  to p r e s e r v e

j

^ T h e  g r a n t  a g r e e m e n t  notes: " S i g n i n g  of t h i s  a g r e e m e n t  d o e s  
in n o w  w a y  e x c u s e  the r e c i p i e n t  of t h e  m u n i c i p a l  g r a n t  of a n y  o t h e r  
law, A l a s k a  S t a t u t e  or C i t y  c o d e  r e g u l a t i o n s .  R e c i p i e n t  m u s t  in 
all c a s e s  c o n s u l t  and a d h e r e  co all local, State, or F e d e r a l  laws 
p e r t a i n i n g  to p u b l i c  fund s . "  E x h i b i t  B t o  the S t i p u l a t i o n  a t  3.

3 " P r e - q u a l i f i c a t i o n "  is a p r o c e s s  w h i c h  a l l o w s  the o w n e r  of 
; a c o n s t r u c t i o n  p r o j e c t  t o  d e t e r m i n e  e a c h  b i d d e r ' s  c o m p e t e n c y  and 
j r e s p o n s i b i l i t y  t o  s a t i s f a c t o r i l y  c o m p l e t e  the p r o j e c t  b e f o r e  t h a  
I b i d d e r  s u b m i t s  a bid.
«

ii
Memorandum in Support of Motion for Summary Judgment
ijCase No. A91-001 Civil Page 3
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w o r k  t r a d i t i o n a l l y  p e r f o r m e d  by  e m p l o y e e s  

r e p r e s e n t e d  b y  the I B E W  a n d  to a v o i d  the 

d e s t r u c t i o n  of wages, hours, a n d  c o n d i t i o n s  of 

e m p l o y m e n t  a c h i e v e d  t h r o u g h  t h e  c o l l e c t i v e  

b a r g a i n i n g  pro c e s s ,  the C i t y  h a s  a g r e e d  that, 

to  t h e  e x t e n t  p e r m i t t e d  b y  law, it w i l l  not 

c o n t r a c t ,  o r  a l l o w  the s u b c o n t r a c t ,  for the 

c o n s t r u c t i o n  o f  the 115 K V  m a i n  e l e c t r i c a l  

t r a n s m i s s i o n  i n t e r t i e  l i n e  b e t w e e n  L a w i n g  and 

F o r t  R a y m o n d  S u b d i v i s i o n s  w i t h i n  t h e  C i t y  of 

S e w a r d  for w o r k  t r a d i t i o n a l l y  p e r f o r m e d  b y  the 

I B E W  e x c e p t  to  a p a r t y  w i t h  a n  a p p r o p r i a t e  

c u r r e n t  l a b o r  a g r e e m e n t  w i t h  t h e  IBEW,

T h e  R e q u e s t  f o r  P r e - Q u a l i f i c a t i o n  s h a l l  be  

s u b m i t t e d  o n  t h e  c o n t r a c t o r ' s  l e t t e r h e a d  in a 

f o r m a t  to a d d r e s s  e a c h  o f  t h e  f o l l o w i n g  

s u b j e c t s .

• « •

6. A  s t a t e m e n t  a t t e s t i n g  t h a t  t h e  c o n t r a c t o r  

is a p a r t y  t o  an a p p r o p r i a t e  c u r r e n t  l a b o r  

a g r e e m e n t  w i t h  t h e  I B E W  t h a t  w i l l  a s s u r e  

t h a t  w o r k  t r a d i t i o n a l l y  p e r f o r m e d  by

^Memorandum in Support of Motion for Summary Judgment
,'jCase No. A91-001 Civil Page 4



e m p l o y e e s  r e p r e s e n t e d  b y  the I n t e r n a t i o n a l  

B r o t h e r h o o d  of E l e c t r i c a l  W o r k e r s ,  local 

u n i o n  1547 ("IBEW") w i l l  b e  p e r f o r m e d  by 

s u c h  w o r k e r s .

In  O c t o b e r  o f  1990, b o t h  I r b y  C o n s t r u c t i o n  C o m p a n y

;j("Irby") a n d  I r b y / A l a s k a  U t i l i t i e s  C o n s t r u c t i o n  J V  ("Irby/AUC")
>i
^.'submitted s e p a r a t e  r e q u e s t s  to b e  p r e - q u a l i f i e d  to b i d  on  t h e

"Project. E x h i b i t s  E a n d  F to t h e  S t i p u l a t i o n .  B o t h  c o m p a n i e s

'■expressed c o n c e r n s  r e g a r d i n g  the I B E W  s i g n a t o r y  r e q u i r e m e n t .  On

I
;|November 16, 1990, E v e r e t t  Diener, M a n a g e r  of  E n g i n e e r i n g  and

U t i l i t i e s  f o r  t h e  C i t y  o f  S e w ard, w r o t e  l e t t e r  to C h a r l e s  I r b y  of 

Irby, a n d  A a r o n  D o w n i n g  of  I r b y / A U C .  T h e  l e t t e r s  r e q u e s t e d  

a d d i t i o n a l  i n f o r m a t i o n  c o n c e r n i n g  the c o m p a n i e s *  A l a s k a  e x p e r i e n c e  

a n d  t h e  i d e n t i t y  o f  t h e  k e y  e m p l o y e e s  e a c h  w o u l d  h a v e  o n  t h e  

P r o j e c t .  T h e  l e t t e r s  a l s o  n o t e d  I r b y ' s  a n d  I r b y / A U C ' s  o b j e c t i o n  to 

I t e m  #6, s a i d  t h a t  Mr. D i e n e r  w o u l d  l i k e l y  r e c o m m e n d  to the c i t y  

C o u n c i l  t h a t  I r b y  a n d  I r b y / A U C  b e  f o u n d  n o t  q u a l i f i e d ,  a n d  i n v i t e d  

I r b y  a n d  I r b y / A U C  t o  c h a n g e  its r e s p o n s e  to I t e m  #6. E x h i b i t s  G a n d  

H to t h e  S t i p u l a t i o n .

B y  l e t t e r  d a t e d  N o v e m b e r  26, 1990, A a r o n  D o w n i n g  s u b m i t t e d  

a d d i t i o n a l  i n f o r m a t i o n  on I r b y / A U C ' s  A l a s k a  e x p e r i e n c e ,  and

d e s i g n a t e d  t h e  k e y  e m p l o y e e s .  T h e  l e t t e r  a l s o  e l a b o r a t e d  on the

o e l a n e y .  w i l e s .  'jMemorandum in S u p p o r t  of  M o t i o n  for S u m m a r y  J u d g m e n t  
h a v e s , r e i t m a n  jCase No. A 9 1 - 0 0 1  C i v i l  Pa q c  5
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'objection to  I t e m  #6. E x h i b i t  J to the S t i p u l a t i o n .  On the same

date, J o h n  N y e  o f  I r b y  r e s ponded, s u b m i t t i n g  a d d i t i o n a l  i n f o r m a t i o n

Ion I r b y ' s  A l a s k a  e x p e r i e n c e ,  a n d  d e s i g n a t i n g  the I r b y  key e m p loyees. 

•iKr. N y e  d e c l i n e d  t o  a m e n d  the o b j e c t i o n  to I t e m  =?6. E x h i b i t  I to
’i
,i
]the S t i p u l a t i o n .

i O n  N o v e m b e r  30, 1990, Mr. D i e n e r  s e n t  a l e t t e r  to C h a r l e s
*|
jlrby s t a t i n g :

W e  f i n d  y o u  q u a l i f i e d  t o  p e r f o r m  e x c e p t  for 

I t e m  #6 w h i c h  s t a t e s  t h a t  y o u  m u s t  be  a p a r t y  

t o  a c u r r e n t  l a b o r  a g r e e m e n t  w i t h  t h e  IBEW. 

C o n s e q u e n t l y ,  I h a v e  no a l t e r n a t i v e  b u t  to  om i t

y o u r  c o m p a n y  f r o m  t h e  li s t  of c o n t r a c t o r s  I

w i l l  s u b m i t  t o  t h e  C i t y  C o u n c i l  as q u a l i f i e d  

b i d d e r s  o n  t h i s  pr o j e c t .  T h e r e f o r e ,  if the 

C i t y  C o u n c i l  a p p r o v e s  t h e  r e c o m m e n d a t i o n  a b i d  

w i l l  n o t  b e  a c c e p t e d  f r o m  I r b y  C o n s t r u c t i o n  

C o m p a n y .

E x h i b i t  M  t o  t h e  S t i p u l a t i o n .

T h e  C i t y ' s  D e c e m b e r  3, 1990, r e s p o n s e  to I r b y / A U C  was

s u b s t a n t i a l l y  t h e  same. E x h i b i t  N to t h e  S t i p u l a t i o n .

O n  N o v e m b e r  30, 1990, Mr. D i e n e r  s e n t  a m e m o r a n d u m  to the 

S e w a r d  M a y o r  a n d  C i t y  C ouncil, f i n d i n g  Ir b y  and I r b y / A U C  to  be not

Memorandum in Support of Motion for Summary Judgment
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iqualified for f a i l u r e  to c o m p l y  w i t h  the r e q u i r e m e n t  of a c u r r e n t  

l a b o r  a g r e e m e n t  w i t h  IBEW. E x h i b i t  K to t h e  S t i p u l a t i o n .

O n  D e c e m b e r  10, 1530, t h e  S e w a r d  C i t y  C o u n c i l  a d o p t e d

R e s o l u t i o n  9 0 - 1 5 2 ,  w h i c h  a p p r o v e d  the li s t  of b i d d e r s ,  o m i t t i n g  Irby

i
!a n d  I r b y / A U C  o n  t h e  b a s i s  of I t e m  #6. E x h i b i t  L to t h e  S t i p u l a t i o n .

T h e  C i t y  i n t e n d s  to p r o c e e d  w i t h  t h e  b i d d i n g  p r o c e s s  in 

:|order t o  c o m m e n c e  c o n s t r u c t i o n  of the P r o j e c t  in 1991. P u r s u a n t  to 

its c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  w i t h  t h e  IBEW, a n d  the 

j r e s o l u t i o n s  a d o p t e d  b y  t h e  C i t y  C o uncil, t h e  C i t y  w i l l  n o t  a c c e p t
t|
Ijbids f r o m  I r b y  o r  I r b y / A U C .  I r b y  a n d  I r b y / A U C  a r e  in all r e s p e c t s  

f u l l y  q u a l i f i e d ,  in t e r m s  of skill, k n o w l e d g e  a n d  e x p e r i e n c e ,  to 

c o n s t r u c t  t h e  P r o j e c t ,  h a v i n g  b e e n  so f o u n d  b y  t h e  C i t y  of S e w a r d ' s  

! d e s i g n a t e d  i -iresentative. S e e  E x h i b i t s  M  a n d  N t o  t h e  S t i p u l a t i o n .  

T h e  s o l e  b a s i s  f o r  t h i s  d i s c r i m i n a t i o n  is t h e  l a w f u l  r e f u s a l  of Ir b y  

a n d  I r b y / A U C  t o  e n t e r  i n t o  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  w i t h  

t h e  IBEW, w h e r e  t h e  I B E W  h a s  n o t  b e e n  c e r t i f i e d  b y  t h e  N a t i o n a l  

L a b o r  R e l a t i o n s  B o a r d  as the l e g a l  r e p r e s e n t a t i v e  of I r b y ' s  or 

I r b y / A U C ' s  e m p l o y e e s .

II. P R O C E D U R A L  P O S T U R E

A. T H I S  C O U R T  H A S  J U R I S D I C T I O N  O F  T H I S  M A T T E R  

T h e  C o m p l a i n t  a l l e g e s  j u r i s d i c t i o n  b a s e d  on  23 U. S . C .  §

I
•1337(a) [ c o m m e r c e  a n d  a n t i t r u s t  r e g u l a t i o n ] ,  28 U . S . C .  § 1.343 (a)(3)

d e l a n e y .  w i l e s .  .Memor a n d u m  in S u p p o r t  o f  M o t i o n  for S u m m a r y  J u d g m e n t
HAYES,  r e i t m a n  'Case N o . A 9 1 - 0 0 1  C i v i l  P a g e  7
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'[civil r i g h t s ], 29 U.S.C. § 1132 [ERISA], 23 U.S.C. § 2201(a)
I
j [ d e c l a r a t o r y  j u d g m e n t ] ,  C i v i l  Ru l e  57 [ d e c l a r a t o r y  j u d g m e n t ] ,  and 

'jthe d o c t r i n e  of p e n d e n t  j u r i s d i c t i o n .  T h i s  m e m o r a n d u m  re l i e s  u p o n  

■jail o f  t h e  f o r e g o i n g  p r o v i s i o n s ,  w i t h  the e x c e p t i o n  of 29 U.S.C. §
j
:! .
11132 [ERISA]. It is o b v i o u s  j u r i s d i c t i o n  l i e s  w i t h  t h i s  C o u r t  as 

;to all i s s u e s  r a i s e d  h e r e i n  w i t h  the p o s s i b l e  e x c e p t i o n  of the
i
a r g u m e n t  in S e c t i o n  III(B) below, in w h i c h  w e  s h o w  t h a t  t h e  C i t y ' s  

iimposition of  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  is u n l a w f u l  b e c a u s e  it

jl
•:is p r e - e m p t e d  b y  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  Act. H o w e v e r ,

,,pertinent a u t h o r i t y  r e a d i l y  e s t a b l i s h e s  the c o u r t ' s  j u r i s d i c t i o n  as 

i|
jto t h a t  i s s u e  as  well.
ij

I n  G o l d e n  S t a t e  T r a n s i t  Corp. v. C i t y  of Los A n g e l e s

(Golden S t a t e  I I ] . ___  U.S. ____ 110 S.Ct. 444, 450, 107 L . E d . 2 d  420

(1989) t h e  C o u r t  e x p l a i n e d  t h a t  in s i t u a t i o n s  s u c h  as i n v o l v e d  here, 

t h e  N a t i o n a l  L a b o r  R e l a t i o n s  B o a r d  h a s  n e i t h e r  a u t h o r i t y  n o r  

j u r i s d i c t i o n :

A l t h o u g h  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  B o a r d  h a s  

e x c l u s i v e  j u r i s d i c t i o n  to p r e v e n t  a n d  r e m e d y  

u n f a i r  l a b o r  p r a c t i c e s  b y  e m p l o y e r s  a n d  u n i ons, 

it h a s  no a u t h o r i t y  to  a d d r e s s  c o n d u c t

4 E R I S A  i s s u e s  a r e  not a d d r e s s e d  h e r e i n  b e c a u s e  of the 
e x i s t e n c e  of a n  a p p a r e n t  m a t e r i a l  issue of fact.

o e l a n e y .  w i l e s .  'Memorandum in S u p p o r t  o f  M o t i o n  for S u m m a r y  J u d g m e n t  
h a v e s , r e i t m a n  :jCase No. A 9 1 - 0 0 1  C i v i l  Pa g e  8
a BRUBAKER. Inc . '
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p r o t e c t e d  by  the N L R A  a g a i n s t  g o v e r n m e n t a l  

i n t e r f e r e n c e . 5 T h e r e  is thus no c o m p r e h e n s i v e  

e n f o r c e m e n t  s c h e m e  for p r e v e n t i n g  s t a t e  

i n t e r f e r e n c e  w i t h  f e d e r a l l y  p r o t e c t e d  l a b o r  

r i g h t s  t h a t  w o u l d  f o r e c l o s e  the § 1983 remedy.

N o r  c a n  t h e r e  be  a n y  s u b s t a n t i a l  q u e s t i o n  that 

o u r  h o l d i n g  in G o l d e n  S t a t e  I t h a t  the c i t y ' s
I

c o n d u c t  w a s  p r e - e m p t e d  was w i t h i n  the
i

•j
■i c o m p e t e n c e  o f  t h e  j u d i c i a r y  to e nforce.
,t

R a t h e r ,  t h e  c i t y  a r g u e s  that it c a n n o t  b e  h e l d  

l i a b l e  u n d e r  § 1983 b e c a u s e  its c o n d u c t  d i d  not
j*

ij v i o l a t e  a n y  r i g h t s  s e c u r e d  b y  the NLRA. O n  the
j

b a s i s  o f  o u r  p r e v i o u s  cases, w e  r e j e c t  this 

a r g u m e n t .  W e  a g r e e  w i t h  p e t i t i o n e r  t h a t  it is 

t h e  i n t e n d e d  b e n e f i c i a r y  of a s t a t u t o r y  s c h e m e  

t h a t  p r e v e n t s  g o v e r n m e n t a l  i n t e r f e r e n c e  w i t h  

t h e  c o l l e c t i v e - b a r g a i n i n g  p r o c e s s  -‘an d  t h a t  the 

N L R A  g i v e s  i t  r i g h t s  e n f o r c e a b l e  a g a i n s t  

g o v e r n m e n t a l  i n t e r f e r e n c e  in an a c t i o n  u n d e r  §

1983.

T h e  C o u r t ' s  f o o t n o t e  5 is i l l u m i n a t i n g .  It provides: 

T h e  C o u r t  of  A p p e a l s  w a s  thus

iMemorandum in Support of Motion for Summary Judgment
jjCase No. A91-001 Civil Page 9
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m i s t a k e n  in r u l i n g  that b e c a u s e  the 

N L R B  has e x c l u s i v e  j u r i s d i c t i o n  to
i
.! r e d r e s s  v i o l a t i o n s  of t h e  N L R A  byI

;i l a b o r  a n d  m a n g e m e n t ,  t h e  f e d e r a l
I
;! c o u r t s  d o  n o t  h a v e  j u r i s d i c t i o n  to

a d d r e s s  c l a i m s  of  g o v e r n m e n t a l
<
! i n t e r f e r e n c e  w i t h  i n t e r e s t s  p r o t e c t e d

;i
:| b y  the Act. O u r  c a s e s  h a v e
.1 
ii

r e p e a t e d l y  s t r e s s e d  t h e  d i s t i n c t i o n s  

Ij b e t w e e n  t h e  t w o  t y p e s  of c l a ims, s e e
i

B r o w n  v. H o t e l  E m p l o y e e s ,  468 U.S.
•I

491, 503, 104 S.Ct. 3179, 3136, 82

L . E d . 2 d  373 (1984) ; M a c h i n i s t s  v.

W i s c o n s i n  E m p l o y m e n t  R e l a t i o n s  

Co m m'n, 427 U.S. 132, 145, n. 6, 96 

S.Ct. 2548, 2555, n. 6, 49 L . E d . 2 d

396 (1976); R a i l r o a d  T r a i n m e n  v.

T e r m i n a l  Co., 394 U.S. 369, 382, n.

17, 89 S.Ct. 1109, 1117, n. 17, 22

L . E d . 2d 344 (1969).

110 S.Ct. at 450, n* 5.

A c c o r d i n g l y ,  t h i s  c o u r t  d o e s  h a v e  j u r i s d i c t i o n  to a d d r e s s

:Memorandum in Support of Motion for Summary Judgment
!;case No. A91-001 Civil Page 10
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I
!
:jthe c l a i m  t h a t  t h e  C i t y  has i m p r o p e r l y  i n t e r f e r e d  w i t h  i n t e r e s t s

!p r o t e c t e d  b y  the NLRA.
j

B. S U M M A R Y  J U D G M E N T  

S u m m a r y  j u d g m e n t  is a p p r o p r i a t e  w h e r e  t h e r e  is no g e n u i n e  

jdispute as to t h e  m a t e r i a l  facts, a n d  the m o v a n t  is e n t i t l e d  to
•t

.judgment b a s e d  o n  t h e  u n d i s p u t e d  f a c t s  as a m a t t e r  o f  law. J u n o  v.
;i

;'F M C  Corp. . 755 F . 2 d  708, 710 (9th Cir. 1985); F e d . R . C i v . P .  56(c).

:;Material f a c t s  a r e  t h o s e  w h i c h  m a y  a f f e c t  the o u t c o m e  of the case.*
(i
;!A n d e r s o n  v. L i b e r t y  Lobby. Inc. . 477 U.S. 242, 248, 106 S.Ct. 2505,
•j
■J2510, 91 L . E d . 2 d  202 (1986). A  g e n u i n e  d i s p u t e  e x i s t s  w h e r e  t h e r e  

j is s u f f i c i e n t  e v i d e n c e  for a r e a s o n a b l e  j u r y  to r e t u r n  a v e r d i c t  for
i
]t h e  n o n - m o v i n g  pa r t y .  Id.
II

In t h i s  case, the p a r t i e s  h a v e  s t i p u l a t e d  to t h e  m a t e r i a l  

I facts, l e a v i n g  no g e n u i n e  d i s p u t e  t o  be r e s o l v e d  b y  a jury. T h e  

Jcase is t h u s  r i p e  f o r  d e c i s i o n  b y  t h e  c o u r t  on t h i s  motion.

C. P R E L I M I N A R Y  I N J U N C T I O N  

j It a p p e a r s  t h e  c o u r t  w i l l  b e  a b l e  to r e s o l v e  this m a t t e r

o n  t h e  m o t i o n  f o r  s u m m a r y  j u d g m e n t .  If so, t h e  p l a i n t i f f s  r e q u e s t

jas p a r t  of t h e i r  r e l i e f  t h a t  t h e  c o u r t  perman' :ly e n j o i n
l
( e n f o r c e m e n t  of  the I B E W  s i g n a t o r y  r e q u i r e m e n t .  -cwever, the
I
•|court d i s c e r n s  g e n u i n e  i s s u e s  of  m a t e r i a l  fact, o r  r e q u i r e s  

;a d d i t i o n a l  time to r e s o l v e  t h e  m a t ter, the p l a i n t i f f s  r e q u e s t  the
Ii
\
!l
.Memorandum in Support of Motion for Summary Juugment
;Case No. A91-001 Civil Page 11
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jcourt i s s u e  a p r e l i m i n a r y  i n j u n c t i o n  f o r b i d d i n g  e n f o r c e m e n t  of the 

•I
j I B E W  s i g n a t o r y  r e q u i r e m e n t .

•j In e v a l u a t i n g  a m o t i o n  for a p r e l i m i n a r y  i n junction, the

;court m u s t  e x a m i n e  f o u r  e l e m e n t s .  T h e  d e f i n i t i v e  e l u c i d a t i o n  of 

i t h e s e  e l e m e n t s ,  a n d  t h e i r  r e l a t i v e  i m p o r t a n c e ,  is s e t  f o r t h  in S t a t e
I*

;o f  A l a s k a  v. N a t i v e  V i l l a g e  of  V e n e t i e . 856 F . 2 d  1334, 1 3 8 8-89 (9th

:Cir. 1988) :

T r a d i t i o n a l l y , t h e r e  a r e  four f a c t o r s  to  be 

c o n s i d e r e d  b e f o r e  a c o u r t  d e c i d e s  to g r a n t  or 

d e n y  p r e l i m i n a r y  i n j u n c t i v e  relief:

1) T h e  l i k e l i h o o d  of t h e  p l a i n t i f f ' s  

s u c c e s s  o n  t h e  m e r i t s ;

2) t h e  t h r e a t  of i r r e p a r a b l e  h a r m  t o  the 

p l a i n t i f f  if t h e  i n j u n c t i o n  is n o t  imp o s e d ;

3) t h e  r e l a t i v e  balance, of t h i s  h a r m  to 

t h e  p l a i n t i f f  a n d  t h e  h a r m  to t h e  d e f e n d a n t  if 

t h e  i n j u n c t i o n  is imp o s e d ;  and

4) t h e  p u b l i c  interest.

S e e  L o s  A n g e l e s  M e m o r i a l  C o l i s e u m  C o m m i s s i o n  v. 

N a t i o n a l  F o o t b a l l  L e a g u e . 634 F . 2 d  1197, 1200

(9th Cir. 1980) ; 11 C. W r i g h t  & A. Hiller,

F e d e r a l  P r a c t i c e  and P r o c e d u r e . § 2948 at 430-

■i
o e l a n e y . w i l e s .  " M e m o r a n d u m  in S u p p o r t  of  M o t i o n  for S u m m a r y  J u d g m e n t  
h a y e s .  r e i t m a n  ^Case No. A 9 1 - 0 0 1  C i v i l  Pa g e  12
* BR UBA KER .  H e .  ]
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:l In W a r m  S p r i n g s  P a m  T n s k  F o r c e  v. G r i b b l e .
|i

565 F. 2 d  549, 551 (9th Cir. 1977), t h i s  c o u r t  

t r e a t e d  f a c t o r s  t w o  and t h r e e  a b o v e  as a s i n g l e  

'j f a c t o r  (citing A l p i n e  L a kes P r o t e c t i o n  S o c i e t y
l;
;j v. S c h l a p f e r . 518 F . 2 d  1089, 10 9 0  (9th Cir.

1975)), a n d  f u r t h e r  n o t e d  t h a t  f a c t o r  fo u r  is 

bu t  o n e  m o r e  i n t e r e s t  to be b a l a n c e d  a l o n g  w i t h  

t h e  i n t e r e s t s  of  t h e  par t i e s .  Id. Thus, t h e r e  

| e s s e n t i a l l y  a r e  o n l y  t w o  f a c t o r s  to be

c o n s i d e r e d :  T h e  l i k e l i h o o d  of t h e  p l a i n t i f f ' s

i
s u c c e s s  on t h e  m e r i t s ;  and, t h e  r e l a t i v e  

b a l a n c e  of  p o t e n t i a l  h a r d s h i p s  to the
;i

p l a i n t i f f ,  d e f e n d a n t ,  a n d  public.

T h e s e  t w o  f a c t o r s  h a v e  b e e n  e m p l o y e d  in a
II

t e s t  f r a m e d  in t h e  a l t e r n a t i v e .  B a s i c a l l y ,  

p l a i n t i f f s  a r e  e n t i t l e d  to  p r e l i m i n a r y  

i n j u n c t i v e  r e l i e f  if:

1) T h e y  d e m o n s t r a t e

-) a p r o b a b l e  s u c c e s s  on the

31 (1973) .

merits, and

oelaney, wiles ( M e m o r a n d u m  in S u p p o r t  of M o t i o n  for S u m m a r y  J u d g m e n t  
hayes. reitman ;case No. A 9 1 - 0 0 1  C i vil Pace 13
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j a p o s s i b i l i t y  of i r r e p a r a b l e  

injury;

2) o r  if t h e y  d e m o n s t r a t e

. a fa i r  c h a n c e  of s u c c e s s  on the

m e r i t s  (i.e. s e r i o u s  q u e s t i o n s  are 

r a i s e d ) , a n d

-j t h e  b a l a n c e  o f  h a r d s h i p s  ti p s

! s h a r p l y  in  t h e i r  favor.

S e e  L o pez v. H e c k l e r . 713 F . 2 d  1432, 1435 

(9th Cir. 1983) ; M iss U n i v e r s e ,  Inc. v. 

'j F l e s h e r . 605 F . 2 d  1130, 1134 (9th Cir. 1979);
I;
ii
•| W i l l i a m  I n q l i s  & So n s  B a k i n g  C o m p a n y  v. ITT
•!
l! C o n t i n e n t a l  B a k i n a  C o m p a n y ,  I n c . , 526 F . 2 d  86,
I

88 (9th Cir. 1975).

I t  is s e t t l e d  t h a t  t h e  a l t e r n a t i v e s  in the
ii

a b o v e  t e s t  a r e  n o t  to  be t r e a t e d  as t w o  

s e p a r a t e  tests, b u t  rath e r ,  as " e x t r e m e s  of  a
Ii

s i n g l e  c o n t i n u u m . "  B e n d a  v. G r a n d  L o d g e  of 

I n t e r n a t i o n a l  A s s o c i a t i o n  of M a c h i n i s t s  & 

:| A e r o s p a c e  W o r k e r s , 584 F . 2 d  308, 315 (9th C i r
'I

1978), cert, d i s m i s s e d . 441 U.S. 937, 99 S.Ct,

:l•!
;i
^ M e m o r a n d u m  in S u p p o r t  o f  M o t i o n  for S u m m a r y  J u d g m e n t  
,C a s e  No. A 9 1 - 0 9 1  C i v i l  Page
i
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.j 2065, 60 L . E d .  2d 667 (1979). T h e  p r o p e r

,i
,! a p p r o a c h  is b e s t  s u m m a r i z e d  as follows:
i
j T h e  c r i t i c a l  e l e m e n t  in d e t e r m i n i n g  the t e s t  to

be  a p p l i e d  is t h e  r e l a t i v e  h a r d s h i p  to the
I

p a r t i e s .  If the b a l a n c e  of h a r m  t i p s  d e c i d e d l y  

t o w a r d  t h e  pla i n t i f f ,  t h e n  the p l a i n t i f f  n e e d

n o t  s h o w  as r o b u s t  a l i k e l i h o o d  of s u c c e s s  on

,\ ,

i t h e  m e r i t s  as w h e n  the b a l a n c e  t i p s  less
i

d e c i d e d l y .  A g u i r r e  v. C h u l a  V i s t a  S a n i t a r y

S e r v i c e . 542 F. 2 d  779 (9th Cir. 1976).

I d . ; see a l s o  I n g l i s . 526 F . 2 d  a t  88.

!
Thus, in o r d e r  to  o b t a i n  an i n j u n c t i o n ,  t h e  p l a i n t i f f s

■jmust d e m o n s t r a t e  s o m e  p e r s u a s i v e  c o m b i n a t i o n  of l i k e l y  s u c c e s s  on

j
I t h e  m e r i t s  a n d  l i k e l y  t h r e a t  of i r r e p a r a b l e  injury. In a d d i t i o n ,  

j t h e  c o u r t  s h o u l d  e x a m i n e  w h e t h e r  an i n j u n c t i o n  is in thr p u b l i c

i
! i n t e r e s t .
Ii
I

In t h e  i n s t a n t  case, p l a i n t i f f s‘ c a n  d e m o n s t r a t e  b o t h  

l i k e l y  s u c c e s s  on t h e  m e r i t s  and s u b s t a n t i a l  i r r e p a r a b l e  harm. In 

a d d i t i o n ,  t h e  p u b l i c  i n t e r e s t  c o m p e l s  the i s s u a n c e  o f  an  i n j u n c t i o n  

in t h i s  m a t t e r .

If t h e  i n j u n c t i v e  r e l i e f  is not g r a n t e d ,  p l a i n t i f f s  wi l l  

jbe p r e c l u d e d  fr o m  e v e n  b i d d i n g  on the $14 m i l l i o n  P r o j e c t .  In /iew

II
ij
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of the u n c e r t a i n t i e s  of the b i d d i n g  pr ocess, it is v e r y  d i f f i c u l t  to 

; e s t i m a t e  t h e  l o s s e s  w h i c h  wi l l  be s u f f e r e d  by I r b y  and Irby/AUC, the 

'two p l a i n t i f f s  f u l l y  q u a l i f i e d  to bid on the Project, e x c e p t  for the 

„I B E W  s i g n a t o r y  r e q u i r e m e n t .
i

A s  is f u r t h e r  a l l e g e d  in the C o m p l a i n t  a n d  d e m o n s t r a t e d  in 

:this M e m o r a n d u m ,  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  w o r k s  a d e n i a l  of 

p l a i n t i f f s '  c o n s t i t u t i o n a l  a n d  s t a t u t o r y  r i g h t s .  T h e  c o n s t i t u t i o n a l
«

^ d e privation, w i t h o u t  more, c o n s t i t u t e s  i r r e p a r a b l e  injury. See,
i
e.g. . E l r o d  v. B u r n s . 427 U.S. 347, 373, 96 S.Ct. 2673, 2690, 49

•i
>;L.Ed.2d 547 (1976) ( O p i n i o n  of Brennan, J.) ("The lo s s  o f  F i rst

A m e n d m e n t  f r e e doms, for e v e n  m i n i m a l  p e r i o d s  of time, u n q u e s t i o n a b l y  

c o n s t i t u t e s  i r r e p a r a b l e  injury."). S e e  a l s o  G o l d e n  S t a t e  T r a n s i t  

'■Corp. v. C i t y  o f  Los A n g e l e s  (Golden S t a t e  I) . 475 U.S. 608, 106

S.Ct. 1395, 89 L . E d . 2 d  616 (1986) ( e n j o i n i n g  l o c a l  g o v e r n m e n t  a c t i o n  

p r e e m p t e d  b y  N L R A ) ; G e n e r a l  E l e c t r i c  Co. v. N e w  Y o r k  S t a t e  Dept, of 

Ij L a b o r . 8 9 1  F . 2 d  25 (2d Cir. 1989) ( a u t h o r i z i n g  i n j u n c t i o n  a g a i n s t  

s t a t e  lav/ p r e e m p t e d  b y  ERISA) ; H y d r o s t o r a g e . Inc. v. N o r t h e r n  

I C a l i f o r n i a  B o i l e r m a k e r s  Local J o i n t  A p p r e n t i c e s h i p  C o m m i t t e e . 685

F . S u p p .  7 1 8  (N.D. Cal. 1988), a f f ' d  891 F . 2 d  719 (9th Cir. 1989)

( i n j u n c t i o n  g r a n t e d  on b o t h  N L R A  and E R I S A  g r o u n d s ) .

III. T H E  I B E W  S I G N A T O R Y  R E Q U I R E M E N T  V I O L A T E S  FEDERAL, 
S T A T E  A N D  L O C A L  C O N S T I T U T I O N A L  A N D  S T A T U T O R Y  
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F ederal, s t a t e  and local laws p r o t e c t  the p l a i n t i f f s  from
j
jedicts s u c h  as the I B E W  s i g n a t o r y  r e q u i r e m e n t .  In p a r t i c u l a r ,  42 

.U.S.C. § 1983 s p e c i f i c a l l y  a u t h o r i z e s  a c i v i l  a c t i o n  for d e p r i v a t i o n  

'of r i g h t s  s e c u r e d  b y  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  and federal 

laws.

T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  v i o l a t e s  the equal 

p r o t e c t i o n  a n d  d u e  p r o c e s s  r i g h t s  of t h e  p l a i n t i f f s .  The 

r e q u i r e m e n t  a l s o  v i o l a t e s  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  A c t  ( N L R A ) , 

t h e  E m p l o y e e  R e t i r e m e n t  I n c o m e  S e c u r i t y  A c t  ( E R I S A ) , a n d  t h e  S h e r m a n  

A n t i t r u s t  Act. In a d d i t i o n  to f e d e r a l  laws, t h e  r e q u i r e m e n t  

.'{violates t h e  C o d e  o f  t h e  C i t y  of Sewa r d .
I

T h i s  c o u r t  is e m p o w e r e d  to d e c l a r e  t h e  r i g h t s  of the

■'parties u n d e r  t h e  D e c l a r a t o r y  J u d g m e n t  Act, a n d  to e n t e r  an
■!• i
i n j u n c t i o n  f o r b i d d i n g  e n f o r c e m e n t  o f  the I B E W  s i g n a t o r y  r e q u i r e m e n t .

T h e  c o u r t  s h o u l d  a l s o  e n t e r  j u d g m e n t  a w a r d i n g  a t t o r n e y  fees and

c o s t s  t o  t h e  p l a i n t i f f s  as a u t h o r i z e d  in 42 U. S . C .  § 1985.

A. T H E  P L A I N T I F F S  H A V E  A S S E R T E D  A  V A L I D  C L A I M  
U N D E R  42 U.S.C. § 1983.

C o n g r e s s  h a s  p r o v i d e d  a r e m e d y  for p e r s o n s  w h o s e  federal

r i g h t s  h a v e  b e e n  v i o l a t e d .  42 U.S.C. § 1983 p r o v i d e s :

S e c t i o n  1 9 8 3 .  C i v i l  a c t i o n  f o r  d e p r i v a t i o n  o f  r i g h t s .

E v e r y  p e r s o n  who, u n d e r  c o l o r  of any

s t a t u t e ,  o r d i n a n c e ,  r e g u l a t i o n ,  custom, or

•I
oelaney. wiles. ; M e m o r a n d u m  in S u p p o r t  of M o t i o n  for S u m m a r y  J u d g m e n t  
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usage, of a n y  S t a t e  or T e r r i t o r y  or  the 

D i s t r i c t  of Columbia, subjects, o r  c a u s e s  to be

| s u b j e c t e d ,  a n y  c i t i z e n  o f  the U n i t e d  S t a t e s  or
'!

o t h e r  p e r s o n  w i t h i n  the j u r i s d i c t i o n  t h e r e o f  to 

t h e  d e p r i v a t i o n  of any rights, p r i v i l e g e s ,  or 

j i m m u n i t i e s  s e c u r e d  b y  the C o n s t i t u t i o n  a n d

laws, s h a l l  b e  l i a b l e  t o  the p a r t y  i n j u r e d  in
i

a n  a c t i o n  at law, s u i t  in equity, o r  o t h e r

j!
p r o p e r  p r o c e e d i n g  for redress. F o r  t h e

I
p u r p o s e s  o f  t h i s  section, a n y  A c t  of C o n g r e s s  

a p p l i c a b l e  e x c l u s i v e l y  to t h e  D i s t r i c t  of 

C o l u m b i a  s h a l l  b e  c o n s i d e r e d  to b e  a s t a t u t e  of 

t h e  D i s t r i c t  of Columbia.

A n a l y s i s  o f  a c l a i m  u n d e r  § 1983 r e q u i r e s  a t w o  step 

i n q u i r y .  G o l d e n  S t a t e  T r a n s i t  Co. v. C i t y  of  Los A n g e l e s  (Golden

S t a t e  I I ) . ---  U.S.---- , 110 S.Ct. 444, 448, 107 L . E d . 2 d  420 (1989);

L i v a d a s  v. A u b r v . 749 F.Supp. 1 5 2 6 ,  (N.'D.Cal. 1990). "First,

t h e  p l a i n t i f f  m u s t  a s s e r t  t h e  v i o l a t i o n  of  a f e d e r a l  r i g h t , "  not 

m e r e l y  t h e  v i o l a t i o n  o f  f e d e r a l  law. G o l d e n  S t a t e  T T . n o  S.Ct. at 

448. T h i s  r e q u i r e s  an  a n a l y s i s  of s e v e r a l  fac t o r s :  (l) D o e s  the

p r o v i s i o n  in q u e s t i o n  c r e a t e  o b l i g a t i o n s  b i n d i n g  on t h e  g o v e r n m e n t a l  

unit, o r  d o e s  it m e r e l y  e x p r e s s  a c o n g r e s s i o n a l  p r e f e r e n c e  for

i
I
; M e m o r a n d u m  in S u p p o r t  of  M o t i o n  for S u m m a r y  J u d g m e n t  
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c e r t a i n  k i n d s  o f  t r e a t m e n t ?  G o l d e n  S t a t e  I I . 110 S.Ct. at 448; 

P e n n h u r s t  S t a t e  S c h o o l  and Hospital v. H a l d e r m a n . 451 U.S. 1, 19,

101 S.Ct. 1531, 1541, 67 L . E d . 2 d  694 (1981). (2) Is the i n t e r e s t

a s s e r t e d  s u f f i c i e n t l y  c e r t a i n  t h a t  it is w i t h i n  t h e  c o m p e t e n c e  of 

t h e  j u d i c i a r y  t o  e n f o r c e ?  G o l d e n  S t a t e  I I . 110 S.Ct. a t  448; W r i g h t  

v. R o a n o k e  R e d e v e l o p m e n t  and H o u s i n g  A u t h o r i t y . 479 U.S. 418, 431- 

432, 107 S.Ct. 766, 7 75-776, 93 L . E d . 2 d  781 (1987). (3) Is the

p l a i n t i f f  a n  intended, b e n e f i c i a r y  of  the f e d e r a l  l a w ?  G o l d e n  S t a t e  

II, 110 S . Ct. a t  448; W r i g h t . 479 U.S., at  430, 107 S. C t . ,  at  774.

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  h e l d  t h a t  N L R A  c r e a t e s  

" r i g h t s "  in  l a b o r  a n d  m a n a g e m e n t  t h a t  a r e  p r o t e c t e d  a g a i n s t  

g o v e r n m e n t  i n t e r f e r e n c e .  G o l d e n  S t a t e  I I . 110 S.Ct. a t  4 4 9 -52, a n d  

s e e  d i s c u s s i o n  in s e c t i o n  B, below. F u r t h e r m o r e ,  t h e  C o u r t  h a s  a l s o  

h e l d  t h a t  w h e r e  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  B o a r d  d o e s  n o t  h a ^ e  

j u r i s d i c t i o n  o v e r  a m a t ter, a p a r t y  p r o t e c t e d  b y  the N L R A  m a y  s e e k  

r e d r e s s  i n  a § 1983 a c t i o n  in f e d e r a l  court. Id. F i n a l l y ,  an 

e m p l o y e r  is a p a r t y  i n t e n d e d  to b e  p r o t e c t e d  b y  t h e  NLRA.

T h e  s e c o n d  i n q u i r y  u n d e r  a § 1983 a n a l y s i s ,  o n c e  the

p l a i n t i f f  e s t a b l i s h e s  a p r i m a  f a c i e  c l a i m  u n d e r  t h e  s t a t u t e ,  is 

w h e t h e r  t h e  d e f e n d a n t  c a n  s h o w  C o n g r e s s  s p e c i f i c a l l y  f o r e c l o s e d  a 

r e m e d y  u n d e r  § 1983 b y  p r o v i d i n g  a c o m p r e h e n s i v e  e n f o r c e m e n t

m e c h a n i s m  f o r  p r o t e c t i o n  o f  t h e  f e d e r a l  right. G o l d e n  S t a t e  I I . n o

i
l M e m o r a n d u m  in S u p p o r t  of M o t i o n  for S u m m a r y  J u d g m e n t  
jCase No. A 9 1 - 0 0 1  C i v i l  P a g e  19
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S.Ct. at 448; S m i t h  v. R o b i n s o n. 468 U.S. 992, 1005 n.9, 104 S.Ct. 

3457, 3464 n.9, 82 L . E d . 2 d  746 (1984). T h e r e  is no s u c h  m e c h a n i s m  

u n d e r  t h e  f a c t s  o f  t h i s  case.

M o r e o v e r ,  the p l a i n t i f f s '  r i g h t s  a r e  a l s o  p r o t e c t e d  u n d e r  

t h e  e q u a l  p r o t e c t i o n  a n d  d u e  p r o c e s s  c l a u s e s  o f  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n ,  a n d  t h e  S h e r m a n  A n t i t r u s t  Act. C f . H v d r o s t o r a c r e . Inc. 

v. N o r t h e r n  C a l i f o r n i a  B o i l e r m a k e r s  L o c a l  J o i n t  A p p r e n t i c e s h i p  

C o m m i t t e e . 685 F.Supp. 718 (N.D. Cal. 1988), a f f ' d . 891 F . 2 d  719

(9th Cir. 1989) .

T h u s ,  all of t h e  f a c t o r s  are r e a d i l y  s a t i s f i e d  in th i s  

case. T h e  p l a i n t i f f s  a r e  e n t i t l e d  to d a m a g e s  f o r  t h e  v i o l a t i o n  of 

t h e i r  r i g h t s ,  a n d  t o  an a w a r d  cf a t t o r n e y  fe e s  a n d  c o s t s  p u r s u a n t  to 

42 U.S . C .  § 1985.

B. T H E  N A T I O N A L  L A B O R  R E L A T I O N S  A C T  P R O H I B I T S  T H E  
I B E W  S I G N A T O R Y  R E Q U I R E M E N T  - IN L E T T I N G  P U B L I C  
P R O J E C T S  TO  BID.

T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  s e e k s  to  i m p o s e  a l a b o r  

a g r e e m e n t  o n  e m p l o y e r s  w h o  w i s h  t o  b i d  o n  t h e  P r o j e c t  e v e n  if the 

u n i o n  is n o t  t h e  c e r t i f i e d  b a r g a i n i n g  r e p r e s e n t a t i v e  o f  the 

e m p l o y e r ' s  e m p l o y e e s .  T h e  City, as a s t a t e  e n t i t y ,  is f o r b i d d e n  

f r o m  s o  d o i n g  b y  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  A c t  ( N L R A ) .

T h e  N a t i o n a l  L a b o r  R e l a t i o n s  A c t  o c c u p i e s  t h e  f i e l d  of 

i n t e r s t a t e  c o m m e r c e  in labor, e x c e p t  w h e r e  m a t t e r s  o f  p u r e l y  local

Memorandum in Support of Motion for Summary Judgment
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c o n c e r n  a l l o w  for l o c a l  g o v e r n a n c e .  G u s s  v. U t a h  L a b o r  R e l a t i o n s  

B oard, 353 U.S. 1, 3, 77 S.Ct. 590, 599, 1 L . E d . 2 d  601 (1957). The 

a r e a s  of  l o c a l  c o n c e r n  a r e  limited, and do not i n c l u d e  t h e  a u t h o r i t y  

to m a n d a t e  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  b e t w e e n  a p r i v a t e  

e m p l o y e r  a n d  a l a b o r  un i o n .

C o n g r e s s  h a s  s e e n  fit t o  l e a v e  to  the e c o n o m i c  m a r k e t s  the 

i s s u e  o f  w h e t h e r  an  e m p l o y e r  c o m e s  to t e r m s  w i t h  a l a b o r  union. 

G o l d e n  S t a t e  I . 475 U.S. a t  616, 106 S.Ct. at 1 3 9 9 - 1 4 0 0 .  T h e  I B E W  

s i g n a t o r y  r e q u i r e m e n t  i m p o s e s  u p o n  e v e r y  b i d d e r - e m p l o y e r  the 

o b l i g a t i o n  n o t  o n l y  t o  b a r g a i n  w i t h  the IBEW, b u t  t o  c o m e  t o  an 

a g r e e m e n t .  T h a t  e d i c t  is p r e - e m p t e d  b y  the NLRA.

T h e  N L R A  o n l y  r e q u i r e s  an e m p l o y e r  t o  b a r g a i n  w i t h  the 

p r o p e r l y  s e l e c t e d  r e p r e s e n t a t i v e  of its e m p l o y e e s .  N L R A  § 8(a)(5), 

29 U. S . C .  § 1 5 8 ( a ) ( 5 ) .  Indeed, it is an u n f a i r  l a b o r  p r a c t i c e  for 

an e m p l o y e r  t o  c o e r c e  e m p l o y e e s  in the e x e r c i s e  of t h e i r  r i g h t s  to 

o r g a n i z e  a n d  s e l e c t  a un i o n ,  or  n o t  to o r g a nize, as t h e y  s e e  fit. 

N L R A  § 8( a ) ( 1 ) ,  29 U . S . C .  § 158(a)(1).

T h e  p r o p e r  r e p r e s e n t a t i v e  of t h e  e m p l o y e e s  is t h a t  

d e s i g n a t e d  o r  s e l e c t e d  b y  t h e  m a j o r i t y  of the e m p l o y e e s  in a 

b a r g a i n i n g  unit. N L R A  § 9(a), 29 U.S.C. § 159(a). In this

i n s t a n c e ,  n o  b a r g a i n i n g  r e p r e s e n t a t i v e  h a s  b e e n  d e s i g n a t e d  or 

s e l e c t e d ,  y e t  t h e  C i t y  o f  S e w a r d  is f o r c i n g  w o u l d - b e  b i d d e r s  to deal

Memorandum in Support of Motion for Summary Judgment
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E v e n  if w o u l d - b e  b i d d e r s  c o u l d  be f o r c e d  to b a r g a i n  in 

g o o d  f a i t h  w i t h  t h e  IBEW, t h e y  c a n  n o t  be f o r c e d  to c o m e  to an 

a g r e e m e n t  o r  t o  a c c e p t  a s p e c i f i c  p r e - d e s i g n a t e d  a g r e e m e n t .  N L R A  

r e q u i r e s  o n l y  t h a t  t h e  p a r t i e s  b a r g a i n  in g o o d  faith, n o t  t h a t  t h e y  

c o m e  to a n  a g r e e m e n t . 5 N L R A  § 8(d), 29 U.S.C. § 158( a ) ( 5 )  and (d) . 

G o l d e n  S t a t e  I . 475 U . S., a t  616, 106 S.Ct., a t  1399.

T h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  Art. VI, cl. 2, p r o v i d e s  

t h a t  t h e  l a w s  of  t h e  U n i t e d  S t a t e s  "s h a l l  be t h e  s u p r e m e  l a w  of the 

l a n d . " 6 U n d e r  t h e  S u p r e m a c y  clause, s t a t e  a n d  l o c a l  laws, t o g e t h e r  

w i t h  p o l i c i e s  w h i c h  c o n f l i c t  w i t h  t h e  NLRA, a r e  u n e n f o r c e a b l e  a n d  

t h e  p r o p e r  s u b j e c t  of  a d e c l a r a t o r y  j u d g m e n t  a n d  i n j u n c t i v e  relief.

" T h e  [ U n i t e d  S t a t e s  S u p r e m e ]  C o u r t  h a s  a r t i c u l a t e d  two 

d i s t i n c t  N L R A  p r e - e m p t i o n  p r i n c i p l e s . "  M e t r o p o l i t a n  Ins. Co. v.

exclusively with the IBEW Local 1547.

0 T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  is t h u s  w h o l l y  i n c o n s i s t e n t  
w i t h  t h e  N L RA. F u r t h e r ,  t h e  I B E W  h a s  an o b v i o u s  a n d  e n o r m o u s  
a d v a n t a g e  in a n y  s u c h  n e g o t i a t i o n s ,  s i n c e  t h e  p r o s p e c t i v e  b i d d e r  is 
c o m p e l l e d  t o  r e a c h  a n  a g r e e m e n t  w i t h  t h e  I B E W  in o r d e r  t o  b i d  on 
t h e  Pro j e c t .

6 U n i t e d  S t a t e s  C o n s t i t u t i o n ,  Art. VI, c.l. 2, p r o v i d e s :

T h i s  C o n s t i t u t i o n ,  a n d  the laws of t h e  U n i t e d  S t a t e s  
w h i c h  s h a l l  b e  m a d e  in p u r s u a n c e  t h e r e o f ;  a n d  a l l  t r e a t i e s  
m ade, o r  w h i c h  s h a l l  b e  made, u n d e r  t h e  a u t h o r i t y  o f  t h e  
U n i t e d  S t a t e s ,  s h a l l  b e  the s u p r e m e  l a w  of  t h e  land; a n d  
t h e  j u d g e s  in e v e r y  s t a t e  s h a l l  b e  b o u n d  t h e r e b y ,  a n y t h i n g  
in t h e  C o n s t i t u t i o n  o r  laws of a n y  s t a t e  to t h e  c o n t r a r y  
n o t w i t h s t a n d i n g .
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( (

M a s s a c h u s e t t s . 471 U.S. 724, 748, 105 S.Ct. 2380, 2394, 85 L . E d . 2 d

728 (1985); G o l d e n  S t a t e  T r a n s i t  Co. v. C i t y  of Los A n g e l e s  (Golden 

S t a t e  I ) . 475 U.S. 608, 613, 106 S.Ct. 1395, 1398, 89 L . E d . 2 d  616

(1986); A s s o c i a t e d  B u i l d e r s  and C o n t r a c t o r s  of Mass. v. Mass. W a t e r

R e s o u r c e s  A u t h o r i t y . ---  F . 2 d   , 135 L . R.R.M. (BNA) 22713, 59

U . S . L . W .  2266, 1 9 9 0 - 2  T r a d e  C a s e s  69,229, 1990 W e s t L a w  163312, at 

p . 6 (1st Cir. 1990), o p i n i o n  v a c a t e d  a n d  r e h e a r i n g  en b a n c  gra n t e d .

First, t h e  s o - c a l l e d  G a r m o n  p r e - e m p t i o n  r u l e  " p r o h i b i t s  

S t a t e s  f r o m  r e g u l a t i n g  ' a c t i v i t y  t h a t  the N L R A  p r o t e c t s ,  p r o h i b i t s ,  

o r  a r g u a b l y  p r o t e c t s  o r  p r o h i b i t s , W i s c o n s i n  Dept, of I n d u s t r y  v. 

G o u l d  I n c . . 475 U.S. 282, 286, 106 S.Ct. 1057, 1061, 89 L . E d . 2 d  223

(1986), c i t i n g  Sa n  D i e g o  B u i l d i n g  T r a d e s  C o u n c i l  v. G a n n o n . 359 U.S. 

236, 79 S .Ct. 773, 3 L . E d . 2 d  775 (1959).

S e c o n d ,  t h e  s o - c a l l e d  M a c h i n i s t s  r u l e  " p r e c l u d e s  s t a t e  a n d  

m u n i c i p a l  r e g u l a t i o n  ' c o n c e r n i n g  c o n d u c t  t h a t  C o n g r e s s  i n t e n d e d  t o  

b e  u n r e g u l a t e d .  M e t r o p o l i t a n  Li f e  Ins. Co. v. M a s s a c h u s e t t s . 4 7 1  

U.S., a t  749, 105 S.Ct., at  2394, c i t i n g  M a c h i n i s t s  v. W i s c o n s i n  

m o l o v m e n t  R e l a t i o n s  C o m m ' n , 427 U.S. 132, 96 S.Ct. 2548, 49 L . E d . 2 d

396 (1976).

W h i l e  t h e  G a r m o n  ru l e  m a y  h a v e  a p p l i c a t i o n  here, it is the 

M a c h i n i s t s  r u l e  w i t h  w h i c h  w e  a r e  p r i m a r i l y  c o n c e r n e d .  A l t h o u g h  the
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l a b o r - m a n a g e m e n t  r e l a t i o n s h i p  is s t r u c t u r e d  b y  the NLRA, c e r t a i n
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a r e a s  i n t e n t i o n a l l y  h a v e  b e e n  left "to b e  c o n t r o l l e d  by  the free 

p l a y  o f  e c o n o m i c  f o r c e s . "  M a c h i n i s t s , 427 U.S., at 140, 96 S.ct., 

a t  2553, q u o t i n g  N. L . R . B .  v. N a s h - F i n c h  C o . . 404 U.S. 138, 144, 92 

S.Ct. 373, 377, 30 L . E d . 2 d  328 (1971).

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  t a k e s  a d i m  v i e w  of 

g o v e r n m e n t  e f f o r t s  t o  r e g u l a t e  t h e  r i g h t s  o f  e m p l o y e r s  a n d  e m p l o y e e s  

as  t o  t h e  o r g a n i z a t i o n  a n d  r e c o g n i t i o n  of  l a b o r  u n i o n s ,  and 

n e g o t i a t i o n  o f  c o n t r a c t s .  In M a c h i n i s t s . an e m p l o y e r  a n d  a u n i o n  

w e r e  e n g a g e d  in c o l l e c t i v e  b a r g a i n i n g  o v e r  an e x p i r e d  c o n t r a c t .  T h e  

m e m b e r s  o f  t h e  u n i o n  e n g a g e d  in a c o n c e r t e d  r e f u s a l  to  w o r k  o v e r t i m e  

a n d  t h e  e m p l o y e r  f i l e d  a c h a r g e  w i t h  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  

B o a r d  c l a i m i n g  t h a t  s u c h  a c t i o n  w a s  a n  u n f a i r  l a b o r  p r a c t i c e .  T h e  

B o a r d  f o u n d  t h e  c o n c e r t e d  a c t i v i t y  w a s  n o t  an u n f a i r  l a b o r  p r a c t i c e .  

T h e  e m p l o y e r  h a d  s i m u l t a n e o u s l y  f i l e d  an u n f a i r  l a b o r  p r a c t i c e  

c o m p l a i n t  w i t h  t h e  W i s c o n s i n  E m p l o y m e n t  R e l a t i o n s  C o m m i s s i o n .  T h e  

C o m m i s s i o n  a g r e e d  w i t h  t h e  e m p l o y e r ,  a n d  f i l e d  a c e a s e  a n d  d e s i s t  

o r d e r  a g a i n s t  t h e  union. T h e  C o u r t  f o u n d  s u c h  c o n d u c t  w a s  m e r e l y  

o n e  o f  t h e  e c o n o m i c  w e a p o n s  a v a i l a b l e  to  u n i o n s  u n d e r  t h e  NLRA, a n d  

h e l d  t h e  s t a t e  l a w  a n d  C o m m i s s i o n  o r d e r  to be  p r e - e m p t e d  by  the 

NLRA.

O u r  d e c i s i o n s  s i n c e  B r i g g s - S t r a t t o n  h a v e  m a d e

it a b u n d a n t l y  c l e a r  t h a t  s t a t e  a t t e m p t s  to
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i n f l u e n c e  the s u b s t a n t i v e  t e r m s  of c o l l e c t i v e -  

b a r g a i n i n g  a g r e e m e n t s  are as i n c o n s i s t e n t  w i t h  

t h e  f e d e r a l  r e g u l a t o r y  s c h e m e  as a r e  s u c h  

a t t e m p t s  b y  t h e  N L R B  ... T h e  a v a i l a b i l i t y  o r  

n o t  of e c o n o m i c  w e a p o n s  t h a t  f e d e r a l  l a w  l e a v e s  

t h e  p a r t i e s  f r e e  t o  u s e  c a n n o t  " d e p e n d  u p o n  t h e  

f o r u m  in w h i c h  t h e  [opponent] p r e s s e s  its 

c l a i m s . "  ( C i t a t i o n  omitted.)

M a c h i n i s t s . 427 U.S., a t  153, 96 S.Ct., at 2559.

T h e  p r e e m p t i o n  s e t  f o r t h  in M a c h i n i s t s  w a s  r e i n f o r c e d  in 

W i s c o n s i n  Dept, o f  I n d u s t r y .  L a b o r  a n d  H u m a n  R e l a t i o n s  v. G o u l d  

Inc. . 475 U.S. 282, 106 S.Ct. 1057, 89 L . E d . 2 d  223 (1986). In

G o u l d , t h e  e m p l o y e r  c o n t e s t e d  a s t a t e  l a w  w h i c h  b a r r e d  s t a t e  

a g e n c i e s  f r o m  p u r c h a s i n g  " a n y  p r o d u c t  k n o w n  t o  b e  m a n u f a c t u r e d  o r  

s o l d  b y  a n y  p e r s o n s  o r  firm" n a m e d  on a l i s t  k e p t  b y  t h e  D e p a r t m e n t  

o f  I n d u s t r y  o f  p e r s o n s  o r  f i r m s  f o u n d  b y  t h e  N L R B  t o  h a v e  v i o l a t e d  

t h e  N L R A  in t h r e e  s e p a r a t e  c a s e s  w i t h i n  a 5 - y e a r  p e r i o d .  475 U.S., 

a t  283-84, 106 S.ct., a t  1059-60.

W i s c o n s i n  a t t e m p t e d  to d e f e n d  t h e  p o l i c y  b y  a r g u i n g  t h a t  

i t  w a s  n o t  u s i n g  its r e g u l a t o r y  o r  p o l i c e  p o w ers, b u t  r a t h e r  m e r e l y  

i ts s p e n d i n g  p o w ers. A s  a " m a r k e t  p a r t i c i p a n t , "  W i s c o n s i n  a r g u e d  

t h a t  it w a s  f r e e d  of  t h e  r e s t r i c t i o n s  o r d i n a r i l y  p l a c e d  on  s t a t e s  b y
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the C o m m e r c e  Clause. 475 U.S., at 289, 106 S.Ct., at 1062. T h e

C o u r t  n o t e d  t h a t  w h i l e  t h e  p o s i t i o n  of m a r k e t  p a r t i c i p a n t  d i d  free 

W i s c o n s i n  fr o m  c e r t a i n  C o m m e r c e  C l a u s e  p r o h i b i t i o n s ,  the b l a c k l i s t  

p o l i c y  w a s  " t a n t a m o u n t  t o  r e g u l a t i o n , "  a n d  f o r b i d d e n  by the NLRA:

N o t h i n g  in t h e  NLRA, o f  course, p r e v e n t s  

p r i v a t e  p u r c h a s e r s  f r o m  b o y c o t t i n g  l a b o r  law 

v i o l a t o r s .  B u t  g o v e r n m e n t  o c c u p i e s  a u n i q u e  

p o s i t i o n  of p o w e r  in o u r  s o ciety, a n d  its 

c o n d u c t ,  r e g a r d l e s s  of form, is r i g h t l y  s u b j e c t  

t o  s p e c i a l  r e s t r a i n t s .  O u t s i d e  the a r e a  of 

C o m m e r c e  C l a u s e  j u r i s p r u d e n c e ,  it is f a r  fr o m  

u n u s u a l  f o r  f e d e r a l  l a w  t o  p r o h i b i t  S t a t e s  fr o m  

m a k i n g  s p e n d i n g  d e c i s i o n s  in w a y s  t h a t  are 

p e r m i s s i b l e  f o r  p r i v a t e  p a r t i e s .  (Ci t a t i o n s  

o m i t t e d . )  T h e  NLRA, m o r e o v e r ,  h a s  l o n g  b e e n  

u n d e r s t o o d  t o  p r o t e c t  a r a n g e  of c o n d u c t  

a g a i n s t  s t a t e  b u t  n o t  p r i v a t e  i n t e r f e r e n c e .

( C i t a t i o n s  o m i t t e d . )  T h e  A c t  t r e a t s  s t a t e  

a c t i o n  d i f f e r e n t l y  f r o m  p r i v a t e  a c t i o n  not 

m e r e l y  b e c a u s e  t h e y  f r e q u e n t l y  t a k e  d i f f e r e n t  

forms, b u t  a l s o  b e c a u s e  in o u r  s y s t e m  S t a t e s  

s i m p l y  are d i f f e r e n t  f r o m  p r i v a t e  p a r t i e s  a n d
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h a v e  a d i f f e r e n t  r o l e  to play.

4 7 5  U . S., at  290, 106 S.Ct., at 1063.

G o l d e n  S t a t e  a l s o  p r o v i d e s  a n  e x a m p l e  of i m p r o p e r  

g o v e r n m e n t  i n t e r f e r e n c e  p r e e m p t e d  b y  t h e  NLRA. T h e  c a s e  i n v o l v e d  

t h e  C i t y  o f  L o s  A n g e l e s ,  w h i c h  h a d  i s s u e d  an  o p e r a t i n g  f r a n c h i s e  to 

a t a x i  c a b  c o m p a n y .  T h e  c o m p a n y  a p p l i e d  f o r  r e n e w a l  of the 

f r a n c h i s e .  W h i l e  t h e  a p p l i c a t i o n  w a s  p e n d i n g ,  t h e  c o m p a n y ' s  

e m p l o y e e s  w e n t  o u t  on s t r ike. T h e  C i t y  C o u n c i l  d e c l i n e d  t o  r e n e w  

t h e  f r a n c h i s e ,  b u t  s t a t e m e n t s  b y  t h e  C o u n c i l  P r e s i d e n t  i n d i c a t e d  

t h a t  t h e  C o u n c i l  w o u l d  v o t e  to  r e n e w  the f r a n c h i s e  if t h e  c o m p a n y  

s e t t l e d  its l a b o r  d i s p u t e  b e f o r e  t h e  f r a n c h i s e  exp i r e d .  T h e  d i s p u t e  

w a s  n o t  s e t t l e d ,  a n d  t h e  f r a n c h i s e  e x p i r e d .  G o l d e n  S t a t e  I . 475 

U.S. a t  609-11, 106 s.ct. a t  13 9 6 - 9 7 .  T h e  C o u r t  h e l d  t h a t  s u c h  

a c t i o n s  i n t e r f e r e d  w i t h  t h e  b a r g a i n i n g  p r o c e s s ,  a n d  w e r e  p r e e m p t e d  

b y  t h e  N L RA. I n  G o l d e n  S t a t e  I I . t h e  C o u r t  h e l d  t h e  e m p l o y e r  w a s  

e n t i t l e d  t o  b r i n g  a n  a c t i o n  a g a i n s t  t h e  C i t y  b a s e d  on 42 U.S.C. § 

1983.

T h i s  s a m e  p r i n c i p l e  w a s  r e c e n t l y  e n f o r c e d  in H v d r o s t o r a a e . 

Inc. v. N o r t h e r n  C a l i f o r n i a  B o i l e r m a k e r s  Local J o i n t  A p p r e n t i c e s h i p  

C o m m i t t e e . 685 F.Supp. 718 (N.D. Cal. 1988), a f f ' d . 891 F . 2 d  719

(9th Cir. 1989). C a l i f o r n i a  h a d  a d o p t e d  a s t a t u t e  r e q u i r i n g

e m p l o y e r s  t o  a b i d e  b y  c e r t a i n  t e r m s  of u n i o n  a p p r e n t i c e s h i p

(  (
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p r o g r a m s .  T h e  d i s t r i c t  c o u r t  h e l d  the N L R A  p r e - e m p t e d  the 

r e q u i r e m e n t :

By r e q u i r i n g  H y d r o s t o r a g e  to b e c o m e  a p a r t y  to 

c e r t a i n  p r o v i s i o n s  of t h e  B o i l e r m a k e r s '  

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t ,  t h e  [state] is 

i n t r u d i n g  i n t o  the a r e a  of c o l l e c t i v e  

b a r g a i n i n g  f r o m  w h i c h  C o n g r e s s  u n d e r  t h e  N L R A  

h a s  e x c l u d e d  it. As  t h e  C o u r t  e x p l a i n e d  in 

G o l d e n  S t a t e  T I T : the N L R A  r e q u i r e s  a n  e m p l o y e r  

a n d  a u n i o n  to  b a r g a i n  in g o o d  faith. B u t  it 

d o e s  n o t  r e q u i r e  t h e m  t o  r e a c h  an a g r e e m e n t .

685 F . S u p p .  a t  616.

In Charlescrate N u r s i n g  C e n t e r  v. R h o d e  I s l a n d . 723 F.Supp. 

859 (D.R.I. 1989), t h e  c o u r t  h e l d  t h e  N L R A  p r e - e m p t e d  a s t a t u t e

w h i c h  m a d e  it u n l a w f u l  for e m p l o y e r s  to u t i l i z e  t h e  s e r v i c e s  of 

t h i r d  p a r t i e s  in r e c r u i t i n g  or h i r i n g  s t r i k e  r e p l a c e m e n t s .  Again, 

t h e  c o u r t  f o u n d  t h a t  t h e  s t a t e  u n l a w f u l l y  p r o h i b i t e d  a c t i v i t y  w h i c h  

C o n g r e s s  i n t e n d e d  a s  a l e g i t i m a t e  e c o n o m i c  w e a p o n  for e m p l o y e r s '  u s e  

in c o l l e c t i v e  b a r g a i n i n g .

T h e  C i t y ' s  r e q u i r e m e n t  t h a t  b i d d e r s  b e  I B E W  s i g n a t o r i e s  

v i o l a t e s  t h e  N L R A  b y  d i c t a t i n g  n o t  o n l y  (1) t h a t  b i d d e r s  m u s t  de a l  

e x c l u s i v e l y  w i t h  the I B E W  (even if t h e i r  e m p l o y e e s  do  not so

(  (
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c h o o s e ) , b u t  (2) a l s o  d i c t a t i n g  t h a t  b i d d e r s  m u s t  c o m e  to terms w i t h  

t h e  IBEW. T h i s  is n o t  a m a t t e r  of  " p e r i p h e r a l  c o n c e r n "  in the 

e m p l o y e r - e m p l o y e e  r e l a t i o n s h i p .  R a t h e r  it is t h e  c o r e  c o n c e r n  of 

t h e  N LRA. S e e  G o l d e n  S t a t e  I . 475 U.S. a t  618 n.8, 106 S.Ct. at

14 0 0  n.8.

T h e  p r e - e m p t i v e  e f f e c t  of  t h e  M a c h i n i s t s  r u l e  a p p l i e s  

e q u a l l y  t o  s t a t e  a n d  l o c a l  g o v e r n m e n t s ,  a n d  it d o e s  n o t  m a t t e r  

w h e t h e r  t h e  g o v e r n m e n t  a c t s  t h r o u g h  g e n e r a l  law, c o u r t  o r d e r  or  

b i d d i n g  s p e c i f i c a t i o n s .  G o l d e n  S t a t e  I . 475 U.S. at  614 n.5, 106 

S.Ct. a t  13 9 8  n.5; A s s o c i a t e d  B u i l d e r s  and C o n t r a c t o r s  o f  Mass. v.

Mass. W a t e r  R e s o u r c e s  A u t h o r i t y . ---  F . 2 d   , 135 L.R . R . M .  (BNA)

22713, 59 U . S . L . W .  2266, 1990-2 T r a d e  C a s e s  5 69,229, 1990 W e s t L a w  

163312, a t  p . 6 n . 1 5  (1st Cir. 1990), o p i n i o n  v a c a t e d  a n d  r e h e a r i n g  

e n  b a n c  g r a n t e d .

In a d d i t i o n ,  it d o e s  n o t  m a t t e r  w h e t h e r  t h e  g o v e r n m e n t  

a c t s  as a m a r k e t  p a r t i c i p a n t  o r  a m a r k e t  r e g u l a t o r .  W i s c o n s i n  Dent, 

o f  I n d u s t r y  v. G o u l d  I n c . . 475 U.S. 282, 2 8 7 -88, 106 S.Ct. 1057, 

1061, 89 L . E d . 2 d  223 (1986); G o l d e n  S t a t e  I. 475 U . S., at 618, 106 

S.Ct., a t  1400; A s s o c i a t e d  B u i l d e r s  and C o n t r a c t o r s  of Mass. v. 

Mass. W a t e r  R e s o u r c e s  A u t h o r i t y , s u p r a .

F i n a l l y ,  a n d  s i g n i f i c a n t l y ,  the a l l e g e d  i m p o r t a n c e  o f  the 

g o v e r n m e n t ' s  c l a i m e d  p u r p o s e  is i r r e l e v a n t .  R a t her, the c o u r t
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f o c u s e s  o n  t h e  e f f e c t  o f  the g o v e r n m e n t  p o l i c y  on t h e  o p e r a t i o n  of 

f e d e r a l  l e g i s l a t i o n .  P e r e z  v. C a m p b e l l . 402 U.S. 637, 652, 91 S.ct. 

1704, 1712, 29 L . E d .2d 233 (1971); A s s o c i a t e d  B u i l d e r s  and

C o n t r a c t o r s  o f  Mass. v. Mass. W a t e r  R e s o u r c e s  A u t h o r i t y , s u p r a .

T h e  C i t y  and I B E W  m a y  a r g u e  t h e y  a r e  e x e m p t e d  f r o m  p r e­

e m p t i o n  b y  t h e  s o - c a l l e d  "h o t  c a r g o  p r o v i s i o n s " 7 o f  N L R A  § 8(e) and 

8(f), 29 U . S . C .  § 158(e) and (f). T h e s e  s e c t i o n s  m e r e l y  p e r m i t  

p r i v a t e  e m p l o y e r s  in t h e  c o n s t r u c t i o n  i n d u s t r y  t o  e n t e r  in t o  "hot 

c a r g o "  a g r e e m e n t s ,  a n d  t o  v o l u n t a r i l y  s i g n  u n i o n  a g r e e m e n t s  p r i o r  to 

a c t u a l l y  h i r i n g  e m p l o y e e s  o r  p r i o r  to t h e  u n i o n  o b t a i n i n g  m a j o r i t y  

st a tus. N L R B  v. I r o n w o r k e r s  L o c a l  1 0 3 . 434 U.S. 335, 98 S.Ct. 651, 

54 L . E d . 2 d  5 8 6  ( 1 9 7 7 ) 8 . T h i s  is no a u t h o r i t y  f o r  s t a t e  o r  l o c a l

A  " h o t  c a r g o  p r o v i s i o n "  h a s  b e e n  d e s c r i b e d  b y  t h e  N i n t h  
C i r c u i t  as  f o l l o w s :

A  " h o t  c a r g o  p r o v i s i o n , "  so n a m e d  b e c a u s e  of  t h e  p r e v a l e n c e  
a t  o n e  t i m e  of s u c h  p r o v i s i o n s  in T e a m s t e r s  U n i o n  
c o n t r a c t s ,  is an a g r e e m e n t  b e t w e e n  a u n i o n  a n d  a n  e m p l o y e r  
b y  w h i c h  t h e  e m p l o y e r  p r o m i s e s  n o t  to  u s e  t h e  m a t e r i a l s  or, 
a s  in t h i s  case, t h e  s e r v i c e s  of n o n u n i o n  e m p l o y e r s .

P a c i f i c  N o r t h w e s t  C h a p t e r  of A s s o c i a t e d  B u i l d e r s  & C o n t r a c t o r s .  
Inc. v. N . L . R . B . . 609 F . 2 d  1341, 1343 n . l  (9th Cir. 1979), on
r e h e a r i n g , 654 F . 2 d  13 0 1  (9th Cir. 1981), a f f i r m e d  in part, v a c a t p d  
in p a r t , W o e l k e  & R o m e r o  Framing. Inc. v. N . L . R . B . . 456 U.S. 645, 
102 S.Ct. 2071, 72 L . E d . 2 d  398 (1982).

8 T h e  C o u r t  o b s e r v e d  t h a t  any s u c h  a g r e e m e n t s  m u s t  b e  the 
p r o d u c t  o f  v o l u n t a r y  a n d  m u t u a l  n e g o t i a t i o n s :

C o n g r e s s  w a s  c a r e f u l  to m a k e  its i n t e n t i o n  c l e a r  t h a t  p r e -
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g o v e r n m e n t s  to r e s t r i c t  t h e  c o l l e c t i v e  b a r g a i n i n g  r i g h t s  of p r i v a t e  

e m p l o y e r s .  G o v e r n m e n t  a g e n c i e s  are e x p r e s s l y  e x c l u d e d  fr o m  c o v e r a g e  

u n d e r  t h e  NLRA. 29 U.S.C. § 152(2).

Thus, t h e  C i t y ' s  i m p o s i t i o n  of t h e  I B E W  s i g n a t o r y  

r e q u i r e m e n t  is p r e - e m p t e d  b y  the NLRA. A s  an a g e n t  of the s t a t e  

g o v e r n m e n t ,  t h e  C i t y  m a y  not, t h r o u g h  t h e  g u i s e  of  a c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t ,  i m p o s e  an o b l i g a t i o n  o n  e m p l o y e r s  w h i c h  

v i o l a t e s  t h e i r  r i g h t s  u n d e r  t h e  NLRA.

C. T H E  I B E W  S I G N A T O R Y  R E Q U I R E M E N T  V I O L A T E S  T H E  
S H E R M A N  A N T I T R U S T  A C T  A N D  T H E  L A N D R U M  G R I F F I N  
A M E N D M E N T S  T O  T H E  NLRA.

S e c t i o n  1 o f  t h e  S h e r m a n  A c t  p r o v i d e s :  " E v e r y  c o n t r a c t ,  

c o m b i n a t i o n  in t h e  f o r m  o f  t r u s t  or  o t h e r w i s e ,  in r e s t r a i n t  of  t r a d e  

o r  c o m m e r c e  a m o n g  t h e  s e v e r a l  states, o r  w i t h  f o r e i g n  n a t i o n s ,  is 

d e c l a r e d  t o  b e  i l l e g a l . . . "  15 U.S.C. § 1. T h e  S h e r m a n  A c t

p r e c l u d e s  c o n s p i r a c i e s  b e t w e e n  l a b o r  o r g a n i z a t i o n s  a n d  n o n - l a b o r  

o r g a n i z a t i o n s  d e s i g n e d  t o  r e d u c e  c o m p e t i t i o n .  S e e  C o n n e l l  Const. 

Co. v. P l u m b e r s  & S t e a m f i t t e r s  Local U n i o n  No. 1 0 0 . 421 U.S. 616, 95 

S.Ct. 1830, 44 L . E d . 2 d  418 (1975); A l l e n  B r a d l e y  Co. v. L o c a l  U n i o n  

No. 3. I n t ' l  B r o t h e r h o o d  o f  Elec. W o r k e r s . 325 U.S. 797, 65 S.Ct.

h i r e  a g r e e m e n t s  w e r e  to b e  a r r i v e d  a t  v o l u n t a r i l y ,  a n d  no 
e l e m e n t  o f  c o e r c i o n  w a s  to b e  a d m i t t e d  i n t o  t h e  n a r r o w  
e x c e p t i o n  b e i n g  e s t a b l i s h e d  to the m a j o r i t y  p r i n c i p l e .

434 U . S .  at  348 n.10, 98 S.Ct. at 659 n.10.
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1533, 89 L.Ed. 1939, r e h e a r i n g  d e n i e d . 326 U.S. 803, 66 S.Ct. 11, 90 

L.Ed. 489 (1945); A l l i e d  Int'l. Inc. v. I n t e r n a t i o n a l  L o n g s h o r e m e n 1 a 

A s s ' n . 640 F . 2d 1368 (1st Cir. 1981), a f f ' d . 456 U.S. 212, 102 S.Ct. 

1656, 72 L . E d . 2d 21 (1982); I m p e r i a l  Constr. M a n a g e m e n t  Corp. v.

L a b o r e r s  I n t ' l  U n i o n  of  N. A m e r i c a  L ocal 9 6 . 133 L . R . R . M .  (BNA) 2452 

(N.D. 111. Jan. 17, 1990) ; C & W  Constr. Co. v. B r o t h e r h o o d  of

C a r p e n t e r s  a n d  J o i n e r s  of Ame r i c a .  Local 7 4 5 . 687 F. Su p p  1453 (D. 

Haw. 1988).

In  t h e  c a s e  a t  bar, p l a i n t i f f s  a l l e g e  that, t h r o u g h  the 

i m p o s i t i o n  o f  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  b y  the S e w a r d - I D E W  

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  a n d  c i t y  o r d i n a n c e ,  d e f e n d a n t s  h a v e  

c o n s p i r e d  t o  r e d u c e  c o m p e t i t i o n  in t h e  c o n s t r u c t i o n  i n d u s t r y  by 

p r e c l u d i n g  n o n - u n i o n  c o n t r a c t o r s  f r o m  e v e n  b i d d i n g  o n  t h e  Pr o j e c t .  

D e f e n d a n t s '  a c t i o n s  a r e  n o t  p r o t e c t e d  b y  e i t h e r  t h e  s t a t u t o r y  or 

n o n - s t a t u t o r y  e x e m p t i o n s  t o  S e c t i o n  1 o f  t h e  S h e r m a n  Act, a n d  t h e i r  

c o n d u c t  is t h e r e f o r e  u n l a w f u l  a n d  s h o u l d  b e  e n j o i n e d .

1. T h e  S t a t u t o r y  E x e m p t i o n  D o e s ' N o t  A p p l y .

T h e  s t a t u t o r y  e x e m p t i o n  t o  the S h e r m a n  A c t  is s e t  f o r t h  in 

t h e  C l a y t o n  Act, 15 U . S . C  § 17, 29 U.S . C .  § 52, a n d  t h e

N o r r i s - L a G u a r d i a  Act, 29 U.S.C. §§ 104, 105 a n d  113. T h i s  e x e m p t i o n  

d o e s  n o t  a p p l y  w h e r e  a u n i o n  a c t s  in c o m b i n a t i o n  w i t h  n o n - l a b o r  

g r o u p s .  A l l e n  B r a d l e y  Co. v. L o c a l  U n i o n  No. 3, I n t'l B r o t h e r h o o d
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of Elec, W o r k e r s , 325 U.S. 797, 65 S.Ct. 1533, 89 L.Ed. 1939 (1945). 

In t h a t  d e c i s i o n ,  c e r t a i n  u n i o n s  w e r e  found to ha v e  u n l a w f u l l y  

p a r t i c i p a t e d  w i t h  a c o m b i n a t i o n  of b u s i n e s s m e n  to " p r e v e n t  all 

c o m p e t i t i o n  f r o m  o t h e r s . "  Similarly, in U n i t e d  M i n e w o r k e r s  o f 

A m e r i c a  v. P e n n i n g t o n . 381 U.S. 657, 85 S.Ct. 1585, 14 L . E d . 2d 626 

(1965), t h e  C o u r t  no t e d :

L i k e w i s e ,  if as is a l l e g e d  in th i s  case, the 

u n i o n  b e c a m e  a p a r t y  t o  a c o l l u s i v e  b i d d i n g  

a r r a n g e m e n t  d e s i g n e d  to d r i v e  P h i l l i p s  and 

o t h e r s  f r o m  t h e  T V A  s p o t  market, we t h i n k  any 

c l a i m  t o  e x e m p t i o n  f r o m  a n t i t r u s t  l i a b i l i t y  

w o u l d  b e  f r i v o l o u s  at best.

A n  e x a m p l e  o f  the a p p l i c a t i o n  o f  t h i s  r u l e  is f o u n d  in 

L a r r y  V. Muko, Inc. v. S o u t h w e s t e r n  Penn. Blda. and Const. T r a d e s

C o u n c i l ,  609 F . 2 d  1368 (3d Cir. 1979), cert, d e n i e d . 459 U.S. 916,

103 S.Ct. 229, 74 L.Ed. 2d 182 (1982) . In t h a t  c a s e  a r e s t a u r a n t  

c h a i n  e n t e r e d  i n t o  a n  a g r e e m e n t  w i t h  l a b o r  'organizations t h a t  t h e  

c h a i n  w o u l d  r.ot a w a r d  c o n s t r u c t i o n  c o n t r a c t s  to any n o n - u n i o n  

c o n t r a c t o r .  T h e  c o u r t  h e l d  s u c h  an a g r e e m e n t  w a s  n o t  e n t i t l e d  to 

s t a t u t o r y  e x e m p t i o n  f r o m  federal a n t i t r u s t  laws. 609 F. 2 d  a t  1373. 

S e e  a l s o . S m i t t v  B a k e r  Coal Co. . Inc. v. U n i t e d  M i n e  W o r k e r s  nf 

A m e r i c a ,  620 F . 2 d  416 (4th Cir. 1980), cert, d e n i e d . 449 U.S. 870,
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101 S.ct. 207, 66 L . E d . 2 d  89 (1980).

N o r  d o e s  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  f o s t e r  the g o a l s  

e s t a b l i s h e d  b y  t h e  s t a t u t o r y  e x e m p t i o n  from the S h e r m a n  Act. T h e  

p u r p o s e  o f  t h e  e x e m p t i o n  is to  p e r m i t  l a b o r  u n i o n s  to a c q u i r e  a n d  

u s e  t o  t h e i r  a d v a n t a g e  a m o n o p o l y  in l a b o r  o f  a p a r t i c u l a r  k i n d  in 

r e l a t i o n  t o  t h e  e m p l o y e r  w i t h  w h i c h  it has a c o l l e c t i v e  b a r g a i n i n g  

a g r e e m e n t .  N e i t h e r  t h e  u n i o n  n o r  t h e  m u n i c i p a l  e m p l o y e r  m a y  s e e k  to 

u s e  t h i s  a d v a n t a g e  t o  d e p r i v e  other, n o n - u n i o n  e m p l o y e r s  (or u n i o n  

e m p l o y e e s  w i t h  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s  w i t h  u n i o n s  o t h e r  

t h a n  t h e  IBEW) o f  t h e  r i g h t  t o  b i d  on, and to win, p u b l i c  c o n t r a c t s  

f o r  t h e  c o n s t r u c t i o n  of p u b l i c  facilities.

T h r o u g h  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t ,  i n c l u d e d  in t h e  

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  b e t w e e n  t h e  C i t y  of S e w a r d  a n d  t h e  

IBEW, a n d  e n f o r c e d  b y  c i t y  o r d i n a n c e ,  the d e f e n d a n t s  h a v e  c o n s p i r e d  

t o  i m p o s e  t h e i r  a g r e e m e n t  o n  o t h e r  e m p l o y e r s  and, in so doi n g ,  to 

r e d u c e  c o m p e t i t i o n  f r o m  n o n - I B E W  e m p loyers, e m p l o y e e s ,  a n d  u n i o n s .  

T h e  A g r e e m e n t  r e p r e s e n t s  n o t h i n g  m o r e  t h a n  a g r o s s  a t t e m p t  to  

p r e c l u d e  all b u t  I B E W  c o n t r a c t o r s  f r o m  p a r t i c i p a t i n g  in the P r o j e c t ,  

T h u s  t h e  s t a t u t o r y  e x e m p t i o n  c a n n o t  apply.

2. T h e  I B E W  S i g n a t o r y  R e q u i r e m e n t  is n o t  P r o t e c t e d  by 
t h e  N o n - S t a t u t o r v  E x e mption.

T h e  S u p r e m e  C o u r t  h a s  c r e a t e d  a n o n - s t a t u t o r y  e x e m p t i o n  to 

t h e  a n t i t r u s t  l a w s  for c o n d u c t  not d i r e c t e d  a t  " c o m m e r c i a l

Memorandum in Support of Motion for Summary Judgment
Case No. A91-001 Civil Page 34

ii



D E L A N E Y ,  Y / I L E S .  

M A Y E S .  R E IT M A N  

»  B R U B A K E R .  IhC.
IUIII .00 

100? Ml II J io AVIflUC 
ANCHORAGE. ALASKA 

(907) :  79. ssa I

c o m p e t i t i o n .” A p e x  H o s i e r y  Co. v. L e a d e r f 310 U.S. 469, 495-96, 60

S.Ct. 982, 993-94, 84 L.Ed. 1311, 128 A.L.R. 1044 (1943). In t h i s

case, how e v e r ,  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  is a i m e d  d i r e c t l y  at

c o m m e r c i a l  c o m p e t i t i o n ,  a n d  s e e k s  to e x c l u d e  fr o m  e v e n  b i d d i n g  on

t h e  P r o j e c t  t h o s e  c o m p a n i e s  w h o  choose, or  w h o s e  e m p l o y e e s  choose,

n o t  to  d e a l  w i t h  t h e  IBEW.

3. T h e  C i t y  o f  S e w a r d  and t h e  I B E W  d o  n o t  E n j o y  
I m m u n i t y  U n d e r  t h e  P a r k e r  v. B r o w n  D o c t r i n e

T h e  S u p r e m e  C o u r t  h a s  e s t a b l i s h e d  n o n - s t a t u t o r y  i m m u n i t y

f r o m  f e d e r a l  a n t i t r u s t  l a w s  f o r  c e r t a i n  a c t i v i t i e s  u n d e r t a k e n  o r

r e g u l a t e d  b y  t h e  states. P a r k e r  v. B r o w n . 317 U.S. 341, 63 S.Ct.

307, 87 L.Ed. 315 (1943); P a t r i c k  v. B u r q e t . 486 U.S. 94, 108 S.Ct.

1658, 100 L . E d . 2d 83 (1988). In  P a t r i c k . t h e  C o u r t  r e i t e r a t e d  t h e

r e q u i r e m e n t s  for s u c h  i m m u n i t y ;

First, t h e  c h a l l e n g e d  r e s t r a i n t  m u s t  b e  "one

c l e a r l y  a r t i c u l a t e d  a n d  a f f i r m a t i v e l y  e x p r e s s e d

as s t a t e  p o l i c y .” Seco n d ,  t h e  a n t i - c o m p e t i t i v e

c o n d u c t  " m u s t  be  ' a c t i v e l y  s u p e r v i s e d 1 b y  t h e

s t a t e  itself. O n l y  if an a n t i - c o m p e t i t i v e  a c t

o f  a p r i v a t e  p a r t y  m e e t s  b o t h  of  t h e s e

r e q u i r e m e n t s ,  is it f a i r l y  a t t r i b u t a b l e  t o  t h e

State.

486 U.S. at  99, 108 S.Ct. at  1663.
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" W h e n  the S t a t e  i t s e l f  h a s  not d i r e c t e d  or a u t h o r i z e d  an 

a n t i - c o m p e t i t i v e  p r a c t i c e ,  the s t a t e ' s  s u b d i v i s i o n s  in e x e r c i s i n g  

t h e i r  d e l e g a t e d  p o w e r  m u s t  o b e y  t h e  a n t i t r u s t  laws." L a f a y e t t e  v. 

L o u i s i a n a  P o w e r  & L i g h t  C o . . 435 U.S. 389, 416, 98 S.Ct. 1123, 1138, 

55 L . E d . 2d 364 (1978) ( O p i n i o n  of Bre n n a n ,  J.). "The r e q u i r e m e n t  of 

c l e a r  a r t i c u l a t i o n  a n d  a f f i r m a t i v e  e x p r e s s i o n  is not s a t i s f i e d  w h e n  

t h e  S t a t e ' s  p o s i t i o n  is o n e  o f  m e r e  n e u t r a l i t v  r e s p e c t i n g  t h e  

m u n i c i p a l  a c t i o n s  c h a l l e n g e d  as  a n t i - c o m p e t i t i v e . "  C o m m u n i t y  

C o m m u n i c a t i o n s  Co. v. C i t y  o f  B o u l d e r . 455 U.S. 40, 55, 102 S.Ct. 

835, 843, 70 L . E d . 2d 810 (1982).

M u n i c i p a l i t i e s  a r e  f u l l y  s u b j e c t  to  f e d e r a l  a n t i t r u s t  

laws. " M u n i c i p a l i t i e s ,  o n  t h e  o t h e r  hand, a r e  n o t  b e y o n d  the r e a c h  

of  t h e  a n t i t r u s t  l a w s  b y  v i r t u e  of  t h e i r  s t a t u s  b e c a u s e  t h e y  are not 

t h e m s e l v e s  s o v e r e i g n .  [ C i t i n g  L a f a y e t t e . 1 R a t her, t o  o b t a i n  

e x e m p t i o n  [ u n d e r  P a r k e r  v. B r o w n ) , m u n i c i p a l i t i e s  m u s t  d e m o n s t r a t e  

t h a t  t h e i r  a n t i c o m p e t i t i v e  a c t i v i t i e s  w e r e  a u t h o r i z e d  b y  t h e  S t a t e  

' p u r s u a n t  t o  s t a t e  p o l i c y  t o  d i s p l a c e  c o m p e t i t i o n  w i t h  r e g u l a t i o n  or  

m o n o p o l y  p u b l i c  service. ' I d . " T o w n  o f  H a l l i e  v. c i t y  o f  Eau 

C l a i r e . 471 U.S. 34, 38-39, 105 S.Ct. 1713, 1716, 85 L . E d . 2d 25

(1985) .

T h e r e  is no  s u g g e s t i o n  t h a t  t h e  S t a t e  o f  A l a s k a  h a s  

s a n c t i o n e d ,  let a l o n e  m a n d a t e d ,  a r e q u i r e m e n t  t h a t  all b i d d e r s  on

(  (
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th e  P r o j e c t  m u s t  h a v e  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  w i t h  the 

IBEW. Indeed, t h e  C i t y  of S e w a r d  p r o c u r e m e n t  c o d e  i t s e l f  r e q u i r e s

c o n t r a c t s  to  b e  let to the " l o w e s t  q u a l i f i e d  r e s p o n s i v e  and

r e s p o n s i b l e  b i d d e r . "  C i t y  o f  S e w a r d  C o d e  § 6.10.230. N o t h i n g  in 

th e  c o d e  a u t h o r i z e s  t h e  C i t y  to i m p o s e  a q u a l i f i c a t i o n  w h o l l y  

u n r e l a t e d  t o  j o b  p e r f o r m a n c e  —  i.e., b e i n g  s i g n a t o r y  t o  a c o n t r a c t  

w i t h  a s p e c i f i c  I B E W  u n i o n  —  o n  a l l  p r o s p e c t i v e  bid d e r s .

A c c o r d i n g l y ,  n o  e x e m p t i o n  f r o m  f e d e r a l  a n t i t r u s t  s t a t u t e s  

e x i s t s .  T h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  v i o l a t e s  t h o s e  s t a t u t e s  and 

s h o u l d  b e  e n j o i n e d .

D. T H E  I B E W  S I G N A T O R Y  R E Q U I R E M E N T  V I O L A T E S
P L A I N T I F F S ' E Q U A L  P R O T E C T I O N  A M D  DUE P R O C E S S
RIGHTS.

T h e  F o u r t e e n t h  A m e n d m e n t  t o  the U n i t e d  S t a t e s  C o n s t i t u t i o n  

p r o v i d e s  as  f o llows:

N o  S t a t e  s h a l l  m a k e  o r  e n f o r c e  a n y  la w s  w h i c h  

s h a l l  a b r i d g e  t h e  p r i v i l e g e s  o r  i m m u n i t i e s  o f  

c i t i z e n s  of t h e  U n i t e d  S t a t e s ;  n o r  s h a l l  a n y  

S t a t e  d e p r i v e  a n y  p e r s o n  o f  life, liberty, o r  

p r o p e r t y ,  w i t h o u t  d u e  p r o c e s s  o f  law; n o r  d e n y  

t o  a n y  p e r s o n  w i t h i n  its j u r i s d i c t i o n  the e q u a l  

p r o t e c t i o n  of the laws.

T h e  F o u r t e e n t h  A m e n d m e n t  is a p p l i c a b l e  to a n y  e n t i t y
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a c t i n g  u n d e r  c o l o r  of s t a t e  law ("state action") a n d  a c i vil ac t i o n  

for d e p r i v a t i o n  of F o u r t e e n t h  A m e n d m e n t  r i g h t s  is a v a i l a b l e  p u r s u a n t  

to  42 U.S . C .  § 1983. S e e  S e c t i o n  @, s u p r a .

T h e  A l a s k a  C o n s t i t u t i o n ,  Art. I, Sec. 1 p r o v i d e s  in pa r t  

" t h a t  a l l  p e r s o n s  a r e  e q u a l  and e n t i t l e d  t o  e q ual rights, 

o p p o r t u n i t i e s ,  and p r o t e c t i o n  u n d e r  t h e  l a w . . . "  Art. I, Sec. 7 

p r o v i d e s  in part: "No p e r s o n  s h a l l  be d e p r i v e d  of life, liberty, or 

p r o p e r t y ,  w i t h o u t  due p r o c e s s  o f  law."

1. The I B E W  S i g n a t o r y  R e q u i r e m e n t  V i o l a t e s  the
Pl a i n t i f f s *  E q u a l  P r o t e c t i o n  R i g h t s  u n d e r  the 
U n i t e d  S t a t e s  and A l a s k a  C o n s t i t u t i o n s .

T h e s e  c o n s t i t u t i o n a l  p r o v i s i o n s  h a v e  u n i f o r m l y  b e e n  h e l d  

as p r o h i b i t i n g  s t a t e - s p o n s o r e d  d i s c r i m i n a t i o n  a g a i n s t  p a r t i c u l a r  

g r o u p s  o f  p e r s o n s  (such as m e r i t  s h o p  c o n t r a c t o r s )  a n d  as c r e a t i n g  

a c a u s e  o f  a c t i o n  t o  r e d r e s s  s u c h  d i s c r i m i n a t i o n .  H a r r i s  v. M c R a e . 

448 U.S. 297, 100 S.Ct. 2671, 65 L . E d . 2d 784 (1980), r e h . d e n i p d r

448 U.S. 917, 101 S.Ct. 39, 65 L . E d . 2d 11 8 0  (1980) ( g u a r a n t e e  of

e q u a l  p r o t e c t i o n  is a r i g h t  t o  be  fr e e  fr o m  i n v i d i o u s  d i s c r i m i n a t i o n  

in s t a t u t o r y  o r  o t h e r  g o v e r n m e n t a l  c l a s s i f i c a t i o n s ) . See a l s o  ci t y  

of  R i c h m o n d  v. J.A. C r o s a n  Co. , 488 U.S. 469, 109 S.Ct. 706, 102 

L . E d . 2 d  854 (1989), w h e r e  the S u p r e m e  C o u r t  a f f i r m e d  a j u d g m e n t

s t r i k i n g  d o w n  R i c h m o n d ' s  m i n o r i t y  b u s i n e s s  e n t e r p r i s e  plan, as

v i o l a t i v e  of the equal p r o t e c t i o n  c l a u s e  of t h e  F o u r t e e n t h
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A m e n d m e n t .  T h e  p l a n  r e q u i r e d  n o n - m i n o r i t y  c o n t r a c t o r s ,  w h o  w e r e  

a w a r d e d  c i t y  c o n s t r u c t i o n  c o n t r a c t s ,  t o  s u b c o n t r a c t  a t  l e a s t  30% of 

e a c h  c o n t r a c t  tc m i n o r i t y  b u s i n e s s  e n t e r p r i s e s .

Art. I, Sec. 1 of t h e  A l a s k a  C o n s t i t u t i o n  is a p r o h i b i t i o n  

a g a i n s t  l a w s  which, in t h e i r  a p p l i c a t i o n ,  m a k e  u n j u s t  d i s t i n c t i o n s  

b e t w e e n  p e r s o n s .  L ee g e  v. M a r t i n . 379 P . 2d 447, 451 (Alaska 1963). 

T h e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s  g r e a t e r  p r o t e c t i o n  t o  i n d i v i d u a l  

r i g h t s  t h a n  d o e s  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  S t a t e  v. E n s e r c h  

A l a s k a  C o n s t . .  I n c . . 787 P . 2d 624, 631 (Alaska 1989). T h e  A l a s k a  

S u p r e m e  C o u r t  h a s  o u t l i n e d  t h e  a n a l y s i s  r e q u i r e d  u n d e r  t h e  A l a s k a  

e q u a l  p r o t e c t i o n  c l a u s e  as follows:

[W]e f i rst d e t e r m i n e  t h e  i m p o r t a n c e  of the 

i n d i v i d u a l  i n t e r e s t  i m p a i r e d  b y  t h e  c h a l l e n g e d  

e n a c t m e n t .  W e  t h e n  e x a m i n e  t h e  i m p o r t a n c e  of 

t h e  s t a t e  i n t e r e s t  u n d e r l y i n g  t h e  e n a c t m e n t .

D e p e n d i n g  u p o n  t h e  i m p o r t a n c e  o f  t h e  i n d i v i d u a l  

i n t e r e s t ,  t h e  e q u a l  p r o t e c t i o n  c l a u s e  r e q u i r e s  

t h a t  t h e  s t a t e ' s  i n t e r e s t  fall s o m e w h e r e  o n  a 

c o n t i n u u m  from m e r e  l e g i t i m a c y  to a c o m p e l l i n g  

i n t e r e s t .  Finally, w e  e x a m i n e  t h e  n e x u s  

b e t w e e n  t h e  s t a t e  i n t e r e s t  a n d  t h e  s t a t e ' s  

m e a n s  o f  f u r t h e r i n g  t h a t  i n t c _ e s t .  A g a i n
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d e p e n d i n g  u p o n  the i m p o r t a n c e  of  the i n d i v i d u a l  

i n t e r e s t ,  t h e  e q ual p r o t e c t i o n  c l a u s e  r e q u i r e s  

t h a t  t h e  n e x u s  fall s o m e w h e r e  o n  a c o n t i n u u m  

f r o m  s u b s t a n t i a l  r e l a t i o n s h i p  to l e a s t  

r e s t r i c t i v e  means. T h e  e q u a l  p r o t e c t i o n  c l a u s e  

t h u s  r e q u i r e s  th a t  all e n a c t m e n t s  be  

s u b s t a n t i a l l y  r e l a t e d  to  a l e g i t i m a t e  s t a t e  

i n t e r e s t .  S o m e  e n a c t m e n t s  are h e l d  to h i g h e r  

s t a n d a r d s ,  a n d  m a y  e v e n  ne e d  t o  be t h e  l e a s t  

r e s t r i c t i v e  m e a n s  of a c h i e v i n g  a c o m p e l l i n g  

s t a t e  inter e s t .

787 P . 2 d  a t  6 3 1 - 3 2  (fo o t n o t e s  a n d  c i t a t i o n s  o m i t t e d ) .

B o t h  f e d e r a l  a n d  A l a s k a  c o u r t s  h a v e  h e l d  t h a t  e c o n o m i c  

c l a s s i f i c a t i o n s  m a y  v i o l a t e  equal p r o t e c t i o n  r i g hts. F o r  e x a m p l e ,  

in M a s t e r  P r i n t e r s  A s s ' n  v. Board of T r u s t e e s  of J u n i o r  C o l l e g e . 356 

F. Supp. 1355 (N.D. 111. 1973), p l a i n t i f f ,  a t r a d e  a s s o c i a t i o n

r e p r e s e n t i n g  400 n o n - u n i o n  p r i n t i n g  f i r m s , ' b r o u g h t  a n  a c t i o n  to 

d e c l a r e  u n c o n s t i t u t i o n a l  d e f e n d a n t ' s  p r a c t i c e  of s o l i c i t i n g  b i d s  for 

p r i n t i n g  e d u c a t i o n a l  m a t e r i a l s  from o n l y  u n i o n  firms. T h e  d i s t r i c t  

c o u r t  n o t e d  " t h e  lo n g  li n e  of c a s e s  h o l d i n g  t h e  p r e c i s e  c o n d u c t  

[i.e., u n i o n - o n l y  r e s t r i c t i o n ]  a l l e g e d  h e r e  is u n c o n s t i t u t i o n a l  a n d  

a g a i n s t  p u b l i c  p o l icy. 356 F.Supp. at 1357. T h e  d i s t r i c t  c o u r t
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i n v o k e d  A n t h o n y  P. Miller. Inc. v. W i l m i n g t o n  H o u s i ng Aut:h.. 165 

F.Supp. 2 7 5  (D. Del. 1958), in w h i c h  a n o t h e r  d i s t r i c t  c o u r t  found 

"'by the c l e a r  w e i g h t  o f  authority, a m u n i c i p a l  c o r p o r a t i o n  c a n n o t  

d i s c r i m i n a t e  in f a v o r  o f  o r g a n i z e d  l a b o r  ... M a s t e r  P r i n t e r s r

356 F . S u p p .  a t  1357, q u o t i n g  M i l l e r . 165 F.Supp. a t  279 ( c i t a t i o n s  

o m i t t e d ) .

T h e  d i s t r i c t  c o u r t  in M a s t e r  P r i n t e r s  d e n i e d  d e f e n d a n t ' s  

m o t i o n  t o  d i s m i s s  a n d  in so d o i n g  o f f e r e d  a c o m m e n t  t h a t  c o u l d  h a v e  

b e e n  m a d e  w i t h  r e s p e c t  to t h e  p r e s e n t  c o n t r o v e r s y :

W e  n o t e  h e r e  t h a t  the issue is n o t  p u r e l y  a 

l a b o r  one, i.e., w h e t h e r  a s t a t e  o r  m u n i c i p a l  

c o r p o r a t i o n  can s u p p o r t  o r g a n i z e d  l a b o r  

e x c l u s i v e l y  b u t  r a t h e r  the g e n e r a l  q u e s t i o n  of 

w h e t h e r  a s  a m a t t e r  of p u b l i c  p o l i c y  t h e  l o w e s t  

b i d d e r  o u g h t  to b e  g r a n t e d  t h e  c o n t r a c t  in 

o r d e r  to  c o n s e r v e  p u b l i c  f u n d s  i r r e s p e c t i v e  of 

t h e  u n i o n  o r  n o n - u n i o n  i m p l i c a t i o n s  o r  w h e t h e r  

d i s c r i m i n a t i o n  r e s u l t s  f r o m  r e s t r i c t i o n  to  

u n i o n s  alone.

356 F . S u p p .  at  1357 ( e m p h a s i s  in o r i g i n a l ) .

I n  a m o r e  r e c e n t  case, T h r e e  R i v e r s  C a b l e v i s i o n ,  Inc. v. 

C i t y  of P i t t s b u r g h . 502 F.Supp. 1118 (W.D. Pa. 1980), p l a i n t i f f
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T h r e e  R i v e r s  c h a l l e n g e d  t h e  c i t y ' s  a w a r d  of a c a b l e  t e l e v i s i o n  

c o n t r a c t  to  o n e  of  s e v e r a l  b i d d e r s  on e q u a l  p r o t e c t i o n  a n d  d u e  

p r o c e s s  g r o u n d s .  T h e  d i s t r i c t  c o u r t  h e l d  th a t  p l a i n t i f f ' s  e q u a l  

p r o t e c t i o n  c l a i m  w a s  c l e a r l y  c o g n i z a b l e  b e c a u s e  p l a i n t i f f  a l l e g e d  

that t h e  o s t e n s i b l y  n e u t r a l  s t a t e  b i d d i n g  s t a t u t e  w a s  n o t  a p p l i e d  

v/it.h a n  e v e n  h a nd. 502 F.Supp. at 1033. In s u p p o r t i n g  t h i s  

c o n c l u s i o n ,  t h e  d i s t r i c t  c o u r t  q u o t e d  Y i c k  W o  v. H o p k i n s . 118 U.S. 

J56, 373-74, 6 S.Ct. 1064, 1073, 30 L.Ed. 220 (1886), a s e m i n a l

d e c i s i o n  in e q u a l  p r o t e c t i o n  j u r i s p r u d e n c e :

T h o u g h  [a] l a w  i t s e l f  b e  f a i r  on  its face, and 

i m p a r t i a l  in a p p e a r a n c e ,  yet, if it is a p p l i e d  

a n d  a d m i n i s t e r e d  b y  p u b l i c  a u t h o r i t y  w i t h  an 

e v i l  e y e  a n d  u n e q u a l  hand, so as p r a c t i c a l l y  to  

m a k e  u n j u s t  a n d  i l l e g a l  d i s c r i m i n a t i o n s  b e t w e e n  

p e r s o n s  in s i m i l a r  c i r c u m s t a n c e s ,  m a t e r i a l  to 

t h e i r  r i g hts, t h e  d e n i a l  of e q u a l  j u s t i c e  is 

s t i l l  w i t h i n  t h e  p r o h i b i t i o n  o f  t h e  

C o n s t i t u t i o n .

502 F.Supp. at 1133.

I n  S t a t e  v. E n s e r c h  A l a s k a  C o n s t r u c t i o n .  I n c . . 787 P . 2d 

624 ( A l aska 1989) , t h e  c o u r t  h e l d  t h a t  a s t a t e  l a w  p r o v i d i n g  

p r e f e r e n c e  t o  r e s i d e n t s  o f  e c o n o m i c a l l y  d i s t r e s s e d  z o n e s  f o r  c e r t a i n

C
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e m p l o y m e n t  on p u b l i c  w o r k s  p r o j e c t s  v/as u n c o n s t i t u t i o n a l  u n d e r  the 

e q ual p r o t e c t i o n  clause. In G i l m a n  v. M a r t i n . 662 P . 2d 120 (Alaska 

1983), t h e  c o u r t  h e l d  t h a t  a m u n i c i p a l  o r d i n a n c e  g r a n t i n g  

p r e f e r e n c e s  t o  m u n i c i p a l  r e s i d e n t s  in the a c q u i s i t i o n  of m u n i c i p a l  

l a n d  u n d e r  a l a n d  s a l e  l o t t e r y  v i o l a t e d  t h e  equal p r o t e c t i o n  r i g h t s  

of n o n - r e s i d e n t s .

T h e  r i g h t  to  e n g a g e  in e c o n o m i c  e n d e a v o r  is an i m p o r t a n t

r i g h t  f o r  s t a t e  e q u a l  p r o t e c t i o n  purpo s e s ,  w h i c h  r e q u i r e s  c l o s e

s c r u t i n y  o f  l a w s  i m p i n g i n g  on t h a t  right. E n s e r c h . 787 P . 2d at 6 3 2 -  

33. " C l o s e  s c r u t i n y  of  e n a c t m e n t s  i m p a i r i n g  the i m p o r t a n t  r i g h t  to 

e n g a g e  i n  e c o n o m i c  e n d e a v o r  r e q u i r e s  t h a t  the s t a t e ' s  i n t e r e s t  

u n d e r l y i n g  t h e  e n a c t m e n t  b e  not o n l y  l e g i t i m a t e ,  b u t  imp o r t a n t ,  a n d  

t h a t  t h e  n e x u s  b e t w e e n  t h e  e n a c t m e n t  and t h e  i m p o r t a n t  i n t e r e s t  it 

s e r v e s  b e  c l o s e . "  787 P . 2d at 633.

T h e  l a u d a t o r y  g o a l  of t h e  City o f  S e w a r d  p r o c u r e m e n t  c o d e

is t o  i n s u r e  t h a t  t h e  l o w e s t  q u a l i f i e d  a n d  r e s p o n s i b l e  b i d d e r

o b t a i n s  e a c h  c o n t r a c t  t o  s u p p l y  s e r v i c e s  o r ’ p r o d u c t s  to t h e  City. 

C i t y  o f  S e w a r d  C o d e  § 6.10.230. It s e e m s  m o r e  t h a n  a l i t t l e  f a r­

fe t c h e d  t h a t  t h e  d r a f t e r s  o f  the Co d e  e n v i s i o n e d  t h e  day w h e n  to b e  

" q u a l i f i e d "  a b i d d e r  h a d  to  ha v e  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  

w i t h  a p a r t i c u l a r  union. Rather, this is an  i r r a t i o n a l  p r e f e r e n c e ,  

m a n d a t e d  b y  C i t y  of S e w a r d  o r dinances, w h i c h  v i o l a t e s  the e q u a l
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p r o t e c t i o n  r i g h t s  o f  t h e  p l a i n t i f f s .  It is an a r t i f i c e  w i t h  "the 

u n d e r l y i n g  o b j e c t i v e  of a s s i s t i n g  one c l a s s  [IBEW c o n t r a c t o r s  and 

I B E W  m e m b e r s ]  o v e r  a n o t h e r  [ n o n - u n i o n  c o n t r a c t o r s ,  n o n - u n i o n  

e m p l o y e e s  a n d  c o n t r a c t o r s  w i t h  n o n - I B E W  u n i o n s ] . "  787 P . 2d at 634.

T h e r e  is no r a t i o n a l  b a s i s  for t h e  I B E W  s i g n a t o r y  

r e q u i r e m e n t .  T h e r e  is n o  evidence, indeed, t h e r e  h a s  b e e n  no 

f i n d i n g  a t  all b y  t h e  C i t y  C ouncil, t h a t  I B E W - s i g n a t o r i e s  are the 

o n l y  c o n t r a c t o r s  w h o  c a n  c o m p l e t e  t h i s  job. E v e n  h a d  t h e r e  b e e n  any 

s u c h  e v i d e n c e ,  t h e  C i t y  c a n n o t  d e m o n s t r a t e  t h a t  t h e  I B E W  s i g n a t o r y  

r e q u i r e m e n t  w a s  c a r e f u l l y  t a i l o r e d  and n a r r o w l y  d r a f t e d  to  s o l v e  a n y  

d e m o n s t r a t e d  p r o b l e m s .  T h e  r e q u i r e m e n t  v i o l a t e s  t h e  p l a i n t i f f s '  

e q u a l  p r o t e c t i o n  r i g h t s  a n d  s h o u l d  be e n j o i n e d .

2. T h e  I B E W  S i g n a t o r y  R e q u i r e m e n t  V i o l a t e s  the 
P l a i n t i f f s '  D u e  P r o c e s s  R i g h t s  u n d e r  t h e  U n i t e d  
S t a t e s  a n d  A l a s k a  C o n s t i t u t i o n s .

T h e  F o u r t e e n t h  A m e n d m e n t  p r o v i d e s  t h a t  in o r d e r  t o  a s s e r t  

a c l a i m  f o r  d e n i a l  o f  d u e  pr o c e s s ,  one m u s t  a l l e g e  a n d  p r o v e  t h a t  h e  

w a s  d e p r i v e d  u n j u s t l y  of  a p r o t e c t e d  l i b e r t y  or  p r o p e r t y  interest. 

A s  a r t i c u l a t e d  in B o a r d  o f  R e g e n t s  v. R o t h . 408 U.S. 564, 572, 92

S.Ct. 2701, 2706, 33 L . E d . 2d 548 (1972), p r o p e r t y  i n t e r e s t s  do n o t  

e m a n a t e  f r o m  t h e  C o n s t i t u t i o n ,  b u t  a r e  e s t a b l i s h e d  on r u l e s  or 

u n d e r s t a n d i n g s  b a s e d  on f e d e r a l  or  s t a t e  laws, i n c l u d i n g  statutes, 

w h i c h  m a y  c r e a t e  l e g i t i m a t e  c l a i m s  of e n t i t l e m e n t  to the b e n e f i t s
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w h i c h  t h e y  confer. S e e  L o g a n  v. Z i m m e r m a n  B r u s h  C o . , 455 U.S. 422, 

102 S.Ct. 1148, 71 L . E d . 2d 265 (1982). A  d e p r i v a t i o n  of  -such a 

p r o t e c t e d  p r o p e r t y  i n t e r e s t  w i t h o u t  d u e  p r o c e s s  is an a c t i o n a b l e  

wrong.

A  d u e  p r o c e s s  c l a i m  r e q u i r e s  a t w o - s t e p  a n a l y s i s .  T h e  

p l a i n t i f f  m u s t  prove: (1) t h a t  it ha d  a d e f i n i t e  l i b e r t y  o r  p r o p e r t y  

i n t e r e s t ;  and (2) t h a t  s u c h  i n t e r e s t  w a s  a b r i d g e d ,  u n d e r  c o l o r  of 

s t a t e  law, w i t h o u t  a p p r o p r i a t e  p r ocess. M o r r i s s e y  v. B r e w e r . 408 

U.S. 471, 481, 92 S.Ct. 2593, 2600, 33 L . E d . 2 d  484 (1972).

In T h r e e  R i v e r s . t h e  p l a i n t i f f  c o n t e n d e d  t h a t  t h e  

p r o t e c t e d  p r o p e r t y  i n t e r e s t  d e n i e d  by  d e f e  idant w a s  t h e  r i g h t  t o  

h a v e  a c a b l e  t e l e v i s i o n  c o n t r a c t  a w a r d e d  in a c c o r d a n c e  w i t h  t h e  

r e q u i r e m e n t s  o f  a m u n i c i p a l  o r d i n a n c e  g o v e r n i n g  t h e  p r o c e s s .  T h e  

p r o c e s s  p l a i n t i f f  c l a i m e d  t o  be  d u e  w a s  a d h e r e n c e  t o  t h e  c i t y ' s  o w n  

p r o c u r e m e n t  r e q u i r e m e n t s .  In s u p p o r t i n g  p l a i n t i f f ' s  c o n t e n t i o n

t h a t  its c o n s t i t u t i o n a l  r i g h t  to d u e  p r o c e s s  w a s  v i o l a t e d ,  t h e  

d i s t r i c t  c o u r t  noted:

T h a t  a t r u e  p r o p e r t y  i n t e r e s t  e x i s t e d  in 

t he a w a r d  of the c o n t r a c t  cannot, as d e f e n d a n t s  

urge, b e  s u m m a r i l y  r e j e c t e d  b y  n o t i n g  that, 

u n l i k e  the u s u a l  d u e  p r o c e s s  case, p l a i n t i f f s  

are n o t  b e i n g  d e p r i v e d  of s o m e  b e n e f i t  w h i c h
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t h e y  p r e s e n t l y  enjoy, r a t h e r  t h a n  o n e  w h i c h  

t h e y  d e s i r e  t o  a c q u i r e  in t h e  future. B o t h  the 

S u p r e m e  C o u r t  a n d  t h e  T h i r d  C i r c u i t  ha v e  

r e c o g n i z e d  t h a t  a d u e  p r o c e s s  i n t e r e s t  in 

b e n e f i t s  s o u g h t  to be o b t a i n e d  m a y  a r i s e  o u t  of 

t h e  v e r y  p r o v i s i o n s  r e g u l a t i n g  t h e i r  

d i s b u r s e m e n t .

502 F.Su p p .  at 1129, c i t i n g  G r e e n h o l t z  v. I n m a t e s  of  N e b r a s k a  Penal 

& C o r r e c t i o n a l  C o m p l e x . 442 U.S. 1, 99 S.Ct. 2100, 60 L . E d . 2d 668 

(1979) , a n d  W i n s e t t  v. M c G i n n e s . 617 F . 2 d  996 (3rd Cir. 1980), cert. 

d e n i e d ,  449 U.S. 1093 (1981). See a l s o  M e t r i c  C o n s t r u c t o r s ,  Inc. v. 

G w i n e t t  C o u n t y . 729 F.Supp. 101 (N.D. Ga. 1990) ( r e c o g n i z i n g

p r o p e r t y  i n t e r e s t  in d i s a p p o i n t e d  b i d d e r  of p u b l i c  c o n t r a c t ) . 

S i m i l a r l y ,  A l a s k a  c o u r t s  h a v e  r e c o g n i z e d  t h a t  d i s a p p o i n t e d  b i d d e r s  

o n  p u b l i c  c o n t r a c t s  m a y  h a v e  a p o t e n t i a l  " p r o p e r t y  i n t e r e s t "  w h i c h  

c o u l d  s u p p o r t  a d u e  p r o c e s s  claim. S e e  A l v e s k a  Ski C o r p o r a t i o n  v. 

H o l d s w o r t h . 426 P . 2d  1 0 0 6  (Alaska 1967).

In  t h e  p r e s e n t  case, p l a i n t i f f s '  i n t e r e s t  in t h e  a w a r d  of 

t h e  P r o j e c t  c o n t r a c t  is s u f f i c i e n t  to  i n v o k e  d u e  process. 

P l a i n t i f f s  a r e  b e i n g  d e n i e d  a p r o p e r t y  i n t e r e s t  in the a w a r d  of 

p r o j e c t  c o n s t r u c t i o n  c o n t r a c t s  t o  the " l o w e s t  q u a l i f i e d  r e s p o n s i v e  

a n d  r e s p o n s i b l e  b i d d e r . "  C i t y  of S e w a r d  C o d e  § 6.10 . 2 3 0 .  Skill,
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a b i l i t y  a n d  i n t egrity, r a t h e r  th a n  u n i o n  a f f i l i a t i o n ,  d i c t a t e  a 

b i d d e r ' s  " r e s p o n s i b i l i t y . "

P l a i n t i f f s  h a v e  b e e n  a n d  are ready, w i l l i n g ,  a n d  able to  

b i d  on t h e  P roject, a n d  a r e  f u l l y  q u a l i f i e d  to  p e r f o r m  the c o n t r a c t .  

H o w e v e r ,  b y  i n c o r p o r a t i n g  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  into t h e  

" q u a l i f i c a t i o n s "  pro c e s s ,  t h e  C i t y  h a s  p r e c l u d e d  t h e  p l a i n t i f f s  f r o m  

e v e n  b i d d i n g  o n  the P roject. In t h i s  m a n n e r ,  t h e  C i t y  h a s  d e n i e d  

p l a i n t i f f s  the p r o c e s s  t o  w h i c h  t h e y  a r e  due, a n d  an i n j u n c t i o n  

s h o u l d  issue.

E. T H E  I B E W  S I G N A T O R Y  R E Q U I R E M E N T  IS N O T  A U T H O R I Z E D  BY 
T H E  C I T Y  O F  S E W A R D  CODE.

T h e  C i t y  o f  S e w a r d  h a s  p r o v i d e d  f o r  t h e  p r o c u r e m e n t  f r o m  

t h i r d  p a r t i e s  o f  g o o d s  a n d  s e r v i c e s  r e q u i r e d  b y  t h e  City. T h e  

p r o c u r e m e n t  c o d e  is f o u n d  in T i t l e  6, " P u r c h a s i n g ,  C o n t r a c t s ,  a n d  

P r o f e s s i o n a l  S e r v i c e s . "  T h e  p u r p o s e  o f  T i t l e  6 is s e t  f o r t h  in § 

6 . 0 1 . 0 1 0 . r In g e n e r a l ,  t h e  C o d e  r e q u i r e s  t h e  u s e  o f  c o m p e t i t i v e

9 C i t y  o f  S e w a r d  C o d e  § 6 . 0 1 . 0 1 0  p r o v i d e s :

6 . 0 1 . 0 1 0  P u r p o s e . T h e  p u r p o s e  o f  t h i s  t i t l e  is to:
A. m a x i m i z e  the p u r c h a s i n g  v a l u e  o f  p u b l i c  f u n d s  in 

t h e  p r o c u r e m e n t  of g o o d s  a n d  s e r v i c e s  f o r  t h e  city;
B. p r o v i d e  an  e f f i c i e n t  s y s t e m  f o r  t h e  p u r c h a s e  of 

g o o d s  a n d  s e r v i c e s  w i t h o u t  c r e a t i n g  u n r e a s o n a b l e  
a d m i n i s t r a t i v e  b u r d e n s  a n d  r e s t r i c t i o n s ;

C. p r o v i d e  f l e x i b i l i t y  in t h e  m e t h o d s  o f  p u r c h a s i n g  
g o o d s  and s e r v i c e s  in o r d e r  to m e e t  t h e  g o a l s  and 
o b j e c t i v e s  o f  t h e  c i t y  as d e t e r m i n e d  b y  t h e  c i t y  c o u n c i l ;

D. p r o v i d e  f o r  t h e  f a i r  a n d  e q u i t a b l e  t r e a t m e n t  of  all
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(\

b i d d i n g  to o b t a i n  g o o d s  and s e r v i c e s  v a l u e d  in e x c e s s  of $10,000. 

C o d e  § 6.1 0 . 1 1 0 .

T h e  C o d e  m a n d a t e s  the a w a r d  o f  a n y  c o n t r a c t  to  a 

" r e s p o n s i b l e  b i d d e r / p r o p o s e r . "  C o d e  § 6 . 1 0 . 1 3 5  a l l o w s  a c i t y

m a n a g e r  t o  r e c o m m e n d  to t h e  ci t y  c o u n c i l  r e j e c t i o n  of a b i d  on the 

b a s i s  of  s e l e c t  c r i t e r i a . 10 N o n e  of t h e s e  c r i t e r i a  i n c l u d e  the 

a b s e n c e  o f  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  o f  a n y  kind, let a l o n e

p e r s o n s  i n v o l v e d  in t h e  p r o v i s i o n  of g o o d s  a n d  s e r v i c e s  to 
t h e  c i t y ;  a n d

E. p r e v e n t  c o l l u s i o n  a n d  a n t i - c o m p e t i t i v e  p r a c t i c e s  b y  
t h e  p r o v i d e r s  of g o o d s  and services.

10 T h i s  s e c t i o n  provi d e s :

6 . 1 0 . 1 3 5  A w a r d  o n l y  to r e s p o n s i b l e  b i d d e r  p r o p o s e r . 
A  c o n t r a c t  a w a r d e d  u n d e r  th i s  c h a p t e r  s h a l l  b e  m a d e  o n l y  to 
a r e s p o n s i b l e  b i d d e r / p r o p o s e r .  T h e  c i t y  m a n a g e r  m a y  r e p o r t  
to  t h e  c i t y  c o u n c i l  a n d  r e c o m m e n d  r e j e c t i o n  o f  a b i d  o r  a 
p r o p o s a l  o n  t h e  b a s i s  of t h e  f o l l o w i n g  c r i t e r i a :

1. t h e  s k i l l  a n d  e x p e r i e n c e  d e m o n s t r a t e d  b y  the 
b i d d e r / p r o p o s e r  in p e r f o r m i n g  c o n t r a c t s  o f  a s i m i l a r  
n a t u r e ;

2. t h e  b i d d e r ' s / p r o p o s e r / s  r e c o r d  for h o n e s t y  and 
i n t e g r i t y ;

3. t h e  b i d d e r ' s / p r o p o s e r ' s  c a p a c i t y  t o  p e r f o r m  in 
t e r m s  o f  f a c i l i t i e s ,  p e r s o n n e l  a n d  f i n a n c i n g ;

4. t h e  p r e v i o u s  a n d  e x i s t i n g  c o m p l i a n c e  b y  t h e  
b i d d e r / p r o p o s e r  w i t h  laws a n d  o r d i n a n c e s  r e l a t i n g  to the 
c o n t r a c t ;

5. t h e  n u m b e r  and s c o p e  of c o n d i t i o n s  a t t a c h e d  to t h e  
b i d / p r o p o s a l ;

6. t h e  b i d d e r ' s / p r o p o s e r ' s  p a r t  p e r f o r m a n c e  u n d e r  c i t y
c o n t r a c t s .  If t h e  b i d d e r / p r o p o s e r  h a s  f a i l e d  in any
m a t e r i a l  w a y  t o  p e r f o r m  its o b l i g a t i o n s  u n d e r  a n y  c o n t r a c t
w i t h  t h e  city, t h e  b i d d e r / p r o p o s e r  m a y  be  d e e m e d  a n o n -
r e s p o n s i b l e  b i d d e r / p r o p o s e r .

DELANEY. WILES. 

HAYES. R E I T M A N  

I B R U B A K E R ,  Inc.JUITI 400 •00/ )M AVIHUI
' N C H 0 R A G C .  A L A S K A  

<907) 279-358!
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In a d d i t i o n ,  t h e  C o d e  s p e c i f i c a l l y  s t a t e s  t h a t  c o n t r a c t s  

" s h a l l  be  let b y  t h e  c i t y  c o u n c i l  to the l o w e s t  q u a l i f i e d  r e s p o n s i v e

and r e s p o n s i b l e  b i d d e r ....... " C o d e  § 6 . 1 0 . 2 3 0 . 11 N o t h i n g  in this

s e c t i o n  a u t h o r i z e s  the C i t y  C o u n c i l  t o  set a n y  q u a l i f i c a t i o n s  for 

b i d d e r s  o t h e r  t h a n  t h o s e  w h i c h  r e l a t e  to  t h e  a b i l i t y  of t h e  b i d d e r  

t o  f u l l y  p e r f o r m  t h e  c o n t r a c t  in a t i m e l y  m a n n e r .

T h e  i m p o s i t i o n  o f  t h e  I B E W  s i g n a t o r y  r e q u i r e m e n t  is 

t h e r e f o r e  u n a u t h o r i z e d  b y  t h e  Code, a n d  in v i o l a t i o n  of it. T h e  

c o u r t  s h o u l d  e n j o i n  e n f o r c e m e n t  o f  the r e q u i r e m e n t .

C O N C L U S I O N

T h e  C i t y  o f  S e w a r d  r e q u i r e s  t h e  c o n s t r u c t i o n  o f  a h i g h  

v o l t a g e  e l e c t r i c a l  t r a n s m i s s i o n  line to  i n s u r e  g o o d  q u a l i t y  and 

r e l i a b l e  s e r v i c e  to  its e l e c t r i c  c u s t o m e r s .  T h e  S t a t e  of A l a s k a  and 

t h e  C i t y  h a v e  e a c h  a p p r o p r i a t e d  p u b l i c  f u n d s  t o  p e r m i t  the 

c o n s t r u c t i o n  o f  t h i s  line. T h e  p u b l i c  i n t e r e s t  is c l e a r l y  f o u n d  in 

t h e  e x p e d i t i o u s  a n d  e x p e r t  c o n s t r u c t i o n  of  t h i s  P r o j e c t  at  the 

l o w e s t  c o s t  c o n s i s t e n t  w i t h  t h e  b i d ' s  s p e c i f i c a t i o n s .

11 T h i s  s e c t i o n  o f  t h e  C o d e  i n c o r p o r a t e s  a l o c a l  b i d d e r  
p r e f e r e n c e  m o s t  l i k e l y  u n c o n s t i t u t i o n a l  as v i o l a t i v e  of t h e  e q ual 
p r o t e c t i o n  p r o v i s i o n s  of the A l a s k a  a n d  U n i t e d  S t a t e s  
C o n s t i t u t i o n s .  S e e , e . g . . S t a t e  v. E n s e r c h  C o n s t r . , I n c . . 787 P . 2d 
624 ( A l aska 1989) (state l a w  d i r e c t i n g  e m p l o y m e n t  o f  local 
r e s i d e n t s  in e c o n o m i c a l l y  d e p r e s s e d  z o n e s  h e l d  u n c o n s t i t u t i o n a l ) .

an agreement with a particular union.

Memorandum in Support of Motion for Summary Judgment
Case No. A91-001 Civil Page 49



DELANEY. WILES. 

HAYES. RE I T M A N  

i BRUB A K E R .  Inc. turn 4oo
'007 4 (11  3*» AVINVI
I N C H O S A C C .  A U S A A  

007) 27905(1

U n f o r t u n a t e l y ,  the C i t y  and t h e  IBEW, w h e t h e r  t h r o u g h  

c o e r c i o n  o r  c o o p e r a t i o n ,  h a v e  e l e c t e d  to i m p o s e  a r e q u i r e m e n t  w h o l l y  

u n r e l a t e d  t o  t h e  goal: A n y  p r o s p e c t i v e  bidder, w h e t h e r  u l t i m a t e l y  

s u c c e s s f u l  o r  u n s u c c e s s f u l ,  m u s t  n e g o t i a t e  and c o n t r a c t  w i t h  the 

I B E W  in o r d e r  t o  l i n e  u p  at the s t a r t i n g  gate.

T h i s  r e q u i r e m e n t  v i o l a t e s  the NLRA, b e c a u s e  it c o n s t i t u t e s  

m u n i c i p a l  g o v e r n m e n t  i n t e r v e n t i o n  in the l a b o r  m a r k e t  in an a r e a  

w h i c h  C o n g r e s s  h a s  s e e n  fit to  l eave to  m a r k e t  forces. T h e  

r e q u i r e m e n t  v i o l a t e s  ERISA, b e c a u s e  it i m p e r m i s s i b l y  r e l a t e s  to 

e m p l o y e e  b e n e f i t  p l a n s  r e g u l a t e d  b y  ERISA. T h e  r e q u i r e m e n t  v i o l a t e s  

e qual p r o t e c t i o n  a n d  d u e  p r o c e s s  rights, b e c a u s e  it u n f a i r l y ,  a n d  

w i t h o u t  a n y  f a c t u a l  basis, d i s c r i m i n a t e s  a g a i n s t  m e r i t  s h o p  

c o m p a n i e s .  T h e  r e q u i r e m e n t  v i o l a t e s  f e d e r a l  a n t i t r u s t  laws. T h e  

r e q u i r e m e n t  is w i t h o u t  a u t h o r i t y  in the C i t y  of S e w a r d  p r o c u r e m e n t  

code.

T h e s e  c o n s t i t u t i o n a l  p r o v i s i o n s  a n d  laws s e e k  t o  p r e s e r v e  

t h i s  goal: T h a t  g o v e r n m e n t s  su c h  as the C i t y  of S e w a r d  be p r o h i b i t e d  

from i n j e c t i n g  t h e m s e l v e s  into c o m m e r c e  a n d  l a b o r  m a t t e r s  p r e s e r v e d  

to the f r e e  m a r k e t  b y  C o n g r e s s .  T h e  Ci t y  h a s  no l e g i t i m a t e  i n t e r e s t  

in f o r b i d d i n g  n o n - u n i o n  c o n t r a c t o r s  or c o n t r a c t o r s  w i t h  a g r e e m e n t s  

w i t h  n o n - I B E W  u n i o n s  fr o m  b i d d i n g  on the P r oject, a n d  t h e  l a w  

r i g h t l y  e n j o i n s  s u c h  a p r o s c r i p t i o n .
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