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Bannister
02/10/92

Page 1, line 1, following "in":

Insen "residential"

Page 1, line 6:

Following "of:

Insert "residential"

Following "property":

Insert", as more specifically set out in AS 30.70.020,"

Page 1, line 13:

Delete "real property transfers"

Insert "transfers of one to four residential dwelling units"

Page 1, line 14:

Delete "(1)"

Page 2, lines 1 through 3:

Delete or

(2) of units in common interest communities or cooperatives if the community 

or cooperative consists of four or fewer units"

A M E N D M E N T

OFFERED IN THE SENATE BY SENATOR PEARCE

TO: SB 390

Page 7, line 29, following "of: 

Insen "residential"





D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(007) 405-3867 o r  465-2450  
F A X  (907) 465-2029  
M a il Stop 3101

240 Main Street, Suite 500
Juneau, Alaska 99801-2101

M E M O R A N D U M February 18, 1992

SUBJECT: Sectional summary of SB 390 (Work Order No. 17-LS1853\A)

TO: Senator Drue Pearce 
Attn: Ken

FROM: Theresa L. Bannister- 
Legislative Counsel

You have requested a sectional summary of the above described bill.

As a preliminary matter, note that a sectional summaiy of a bill should not be  
considered an authoritative interpretation of the bill and the bill itself is the best 
statement o f its contents.

Section 1 contains the new chapter created by the bill.

Sec. 34.70.010 requires the transferor of real property to give the transferee a 
disclosure statement. Provides directions for delivering the statement.

Sec. 34.70.020 describes the real property transfers that are covered by the chapter.

Sec. 34.70.030 authorizes a transferee to terminate an offer within a certain time if 
a disclosure statement or amendment of the statement is delivered to the transferee 
after the transferee makes a written offer.

Sec. 34.70.040 establishes that the transferor or the transferor’s agent is not liable for 
an error, inaccuracy, or omission in the disclosure statement under certain conditions.

Sec. 34.70.030 states that if events occurring after the disclosure statement is 
delivered make a disclosure statement inaccurate, the inaccuracy does not violate the 
chapter and the transferor is not required to deliver an amended statement. Allows 
the transferor to use approximations in the disclosure statement under certain 
conditions.

Sec. 34.70.060 lays out the form for the disclosure statement.



Sec. 34.70.070 requires that disclosures and acts under the chapter be done in good 

faith.

Sec. 34.70.080 states that the chapter doesn’t affect other disclosure obligations 
required by statute or required in order to prevent fraud, intentional misrepresenta­
tion, or deceit.

Sec. 34.70.090 requires an amendment to a disclosure statement to be in writing.

Sec. 34.70.100 provides that persons, other than real estate brokers, who act as 
escrow agents for transfers under the chapter are not the agents of the transferor or
transferee under the chapter unless provided by an express written agreement.

%

Sec. 34.70.110 states that transfers are not invalidated solely because of noncompli­
ance with the chapter. Makes a person who wilfully, or negligently violates the 
chapter liable to the transferee for actual damages suffered.

Sec. 34.70.200 provides a definition for the chapter.

Section 2 makes the bill applicable to transfers of real property that occur on or after 
July 1, 1992.

Section 3 gives the bill an effective date of July 1, 1992.

If I may be of further assistance, please advise.

TLB:gc
92-136.glc

Senator Drue Pearce
February 18, 1992
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ALASKA ASSOCIATION OF REALTORS®, INC.

DEATURNER
Executive Vice Pres.denl

7<1 Sesam e Street. Suite 100, Anchorage. Alaska 99503 
Telephone 907-563-7133

A N A L Y S I S  OF P R O P O S E D  L E G I S L A T I O N  T O  P R O V I D E  F O R  

W R I T T E N  D I S C L O S U R E  S T A T E M E N T  W I T H  R E S P E C T  T O  

T H E  C O N D I T I O N  O E  R E A L  P R O P E R T Y  IN A L A S K A

Caveat emptor, "let the buyer b e w a r e /  w a s  the legal doctrine that applied in real 

property transactions in the early 1900s. Under this theory, the seller w a s  not 

obligated to reveal all that he k n e w  about property, but rather the buyer w a s  under 

a duty to inquire and investigate. That legal doctrine has been eroded by case law 

in m o s t  jurisdictions. Today sellers are obligated to disclose existing defects 

relating to the value or desirability of a property.

Since a h o m e  is the largest single investment that m o s t  people m a k e  in a lifetime, 

it is important that all relevant information regarding its condition be provided to 

prospective purchasers. T h e  seller, w h o  is frequently also the occupant, is in a 

superior position to provide information relating to the condition of the property.

Disclosure f o rms are used to convey information of w h i c h  the seller is a w a r e  to 

prospective purchasers regarding the property. By doing so, there should be no 

surprises to the buyer after the closing. The purpose of disclosure is to inform 

prospective purchasers of the condition of the property. Effective use of these 

f o r m s  results in individuals w h o  are m o r e  knowledgeable about relevant items In a 

real estate transaction.

Experience in the States

Mandatory property condition disclosure by the seller is currently required in 

California and Maine, and several states are currently looking at the possibility of 

legislating or regulating similar requirements.



REAL PROPERTY CONDITION DISCLOSURE
P a g e  2  o f A

Property Condition Disclosure F o r m s

W h y  are property condition disclosure f o r m s  significant? D o e s  the use of these 

f o r m s  really benefit all parties to a transaction? These questions have surfaced 

in various real estate and con s u m e r  f o r u m s  over the past f e w  years. The use of 

property condition disclosure forms results In the written documentation of 

Information conveyed regarding the condition of property. Since statistics s h o w  

that approximately sixty-seven percent of lawsuits Involving real estate 

transctions are based on misrepresentation, a paper trail evidencing disclosures 

to a prospective buyer would assist in a timely and efficient resolution of these 

lawsuits. Property condition disclosure f o r m s  create such a paper trail.

Effect on. Puy.er

U s e  of these f o r m s  benefits the buyer. Purchasers w h o  have been surveyed 

regarding the use of disclosure f o rms have consistently indicated that they find 

the f o r m s  to be useful and closely review the information contained therein. T h e  

buyer w h o  Is provided with a disclosure f o r m  prior to m a k i n g  an offer on property 

is able to m a k e  a m o r e  informed'purchasing decision. For instance, buyers w h o  are 

unfamiliar w i t h  the part of the country in w h i c h  they are purchasing property m 3 y  

find information in a disclosure form useful in m a k i n g  t h e m  a w a r e  of and helping 

t h e m  understand various idiosyncracies w h i c h  m a y  affect property in that 

geographical area, such as landslides In California.

Purchasers w h o  have been provided w i t h  a property condition disclosure fo r m  

generally are miore satisfied with their purchases because there are f e w e r  

surprises about the property. This ultimately decreases the likelihood of 

litigation over the transaction. Additionally, since f o r m s  state that the 

Information pro/ided does not negate the benefit of an independent h o m e  

Inspection, this reference can be useful In encouraging purchasers to obtain a 

h o m e  inspection.



REAL PROPERTY CONDITION DISCLOSURE
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Effect on S e ller

There are also n u m e r o u s  benefits to the seller If property condition disclosure 

f o r m s  are utilized. The disclosure of material conditions Is d o c u m e n t e d  w h i c h  can 

limit potential future liability.

Surveys Indicate that it is neither costly nor time c o n s u m i n g  for sellers to m e e t  

the disclosure requirement. In fact, completing the form m a y  result in 

Identification of s o m e  last m i n u t e  h o m e  I m p r o v e m e n t s  w h i c h  can be m a d e  In order 

to m a k e  the property sell m o r e  quickly and generate the highest price possible for 

the property. Disclosure should also result in sales prices properly reflecting the 

m a r k e t  value of the property.

The forms usually Include a s t a t e m e n t  r e c o m m e n d i n g  th«t the purchaser obtain an 

independent h o m e  inspection, w h i c h  shifts the burden on items of a specialized 

nature to an individual wi t h  the requisite experience.

Ultimately, since m o s t  sellers are buyers, they are beneficiaries of such property 

condition disclosure w h e n  they purchase their next home.

T h o s e  w h o  oppose the use of property condition disclosure forms suggest that they 

are of little benefit to the seller and, In fact, can result in a lower sales price for 

property if the seller is honest and divulges specific deficiencies to the property. 

If not a lower price, repairs m a y  be requested by the buyer during contract 

negotiations.

T h e y  also contend that use of the form places a greater responsibility upon the 

seller. If the seller negligently errs in disclosing information, a paper trail then 

exists to suggest that the seller should be liable for misrepresentation. Su c h  a 

conclusion is usually d r a w n  because s o m e  buyers m a y  perceive representations in 

a property condition disclosure form to be warranties as to the condition of 

property. This concern, w h i c h  is m o s t  frequently expressed by attorneys w h o



REAL PROPERTY CONDITION DISCLOSURE
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represent sellers, has resulted in the r e c o m m e n d a t i o n  that f o r m s  Include a 

s tatement that the Information Is not to be Interpreted as a warranty. Further, 

under the legal doctrine of m e r g e r  In m a n y  states, the Information In the f o r m  

w o u l d  not constitute a warranty unless specific disclosures w e r e  listed and 

w a r r a n t e d  in the sales contract.

Finally, s o m e  sellers have expressed dissatisfaction w i t h  these f o r m s  because of 

difficulty in completing certain items dealing with landfills, encroachments, 

easements, zoning violations, non-conforming uses and modifications not In 

c ompliance w i t h  building codes and permits. This dissatisfaction Is t e m p e r e d  by 

use of an “un k n o w n "  check-off w i t h  an explanation on the form itself.

Effect on Real Estate A g ent

T h e  use of disclosure forms is gaining favor w i t h  real estate agents. This is 

because the responsibility for full disclosure is placed on the seller. T h e  buyer 

also better understands that representations regarding the condition of property 

are within the k n o w l e d g e  of the seller rather than the real estate agent. Since 

disclosure is m a d e  by the seller, it should result in decreased liability to agents 

and a decrease in the n u m b e r  of lawsuits being filed in w h i c h  real estate agents 

are n a m e d  as defendants under the "deep pocket" theory. F e w e r  suits ultimately 

m e a n s  low e r  errors and omissions insurance costs.

U s e  of disclosure f o r m s  should also result in uniform procedures and better 

d o c u mentation regarding the property transaction.



SUMMARY OF STATE PROPERTY CONDITION DISCLOSURE LEGISLATION

o  M an d a to ry  p ro p e r ty  c o n d it io n  d isc lo su re  fo rm s  c u rre n t ly  a re  used  in o n ly  tw o s ta te s - -  
C a li fo rn ia  and M a in e . H ow e v e r , th e re  a re  19 sta tes con s id e ring  le g is la t io n /re g u la t io n  th a t w o u ld  
m an da te  w ritten  p ro p e r ty  c o n d it io n  d is c lo su re . M ississipp i, M is sou ri, O re g o n , T e n n e s se e , T e x a s  
and W iscon sin  in trod u ced  le g is la t io n  d u rin g  th e  1991  sess ion ; h ow eve r n o  laws w e re  e n a c te d . T h e  
rem a in in g  13 states a re  c on s id e rin g  in tro d u c in g  le g is la t io n /re g u la t io n  in 1 99 2  o r  1 9 9 3 . T h e y  
in c lu d e  A la ska , A rk an sa s  (1 9 9 3 ) ,  C o lo r a d o , D e la w a re , I llin o is , L o u is ia n a , M a ry la n d , N e v a d a  
( 1 9 9 3 ) ,  O h io , O k la h o m a , R h o d e  Is la n d , S o u th  D a k o ta  and W e s t V irg in ia .

o  T h e re  a re  seven  states w ith  e n v iro n m e n ta lly  re la te d  p ro p e r ty  c o n d it io n  d is c lo su re
req u irem en ts . T h e y  in c lu de  C o n n e c t ic u t , F lo r id a , In d ian a , M assachuse tts , M on ta n a , N ew  
H am p sh ire  and N ew  Je rsey .

o  S om e  s ta te  assoc ia tions , such as th e  M in n e s o ta  A ssoc ia tion  o f  R e a lto r s , h a v e  w r it t e n  th e ir
ow n  p ro p e rty  d isc lo su re  fo rm s  f o r  th e ir  m em be rs  to  use o n  a v o lu n ta ry  basis. N in e ty -s ix  p e rc e n t
o f  M in n e s o ta ’s m em bers use its fo rm .

o  T h e re  a re  2 4  sta tes w ith  v o lu n ta ry  p ro p e r ty  c on d itio n  d isc lo su re  fo rm s , in c lu d in g
C o lo ra d o , C onn ec ticu t, H aw a ii, K e n tu c k y , M a ry la n d , M ich igan , M in n e so ta , M is sou ri, N e b ra s k a , 
N evad a , N ew  Y o r k ,  N o rth  D a k o ta , O h io , O k la h o m a , P enn sy lvan ia , R h o d e  Is lan d , S o u th  C a ro lin a , 
S o u th  D a k o ta , T exas , U ta h , W a sh in g to n , W isc on s in  and W yom ing .

o  T h e re  a re  six s ta le s  that c u r re n t ly  a re  d e v e lo p in g  v o lu n ta ry  p ro p e r ty  c o n d it io n  d is c lo s u re  
fo rm s . T h ey  inc lude , G e o rg ia , Id a h o , I l l in o is , Io w a , V e rm o n t  and V irg in ia .
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