


CLASSES OF RESPONSE ACTIO N CONTRACTORS

I .  R e sp o n se  G roup  -  RAC a c t u a l l y  c o n t r o l s  t h e  r e s p o n s e  f o r  
some p e r io d  o f  t im e .

A . A ly e s k a  P i p e l i n e  S e r v i c e  Company

A ly e s k a  p r e p a r e d  an  i n i t i a l  (7 2  h o u r )  s p i l l  r e s p o n s e  
p la n  and g a v e  i t  t o  s h ip p e r s  w i t h  w h ic h  A ly e s k a  
c o n t r a c t s  f o r  r e s p o n s e .  T h e  i n i t i a l  r e s p o n s e  p la n  
w as to  be in c o r p o r a t e d  in t o  t h e  s h ip p e r ’ s  
c o n t in g e n c y  p la n  a s  u l t i m a t e l y  a p p ro v e d  b y  
t h e  s t a t e .  A ly e s k a ,  b y  c o n t r a c t  w i t h  t h e  s h ip p e r ,  
re s p o n d s  im m e d ia t e ly ,  e v e n  w i t h o u t  a  r e q u e s t  b y  th e  
c o n t in g e n c y  p la n  h o ld e r .  A ly e s k a  r e m a in s  a s  t h e  le a d  
re s p o n d e r  and  c o n t r o l s  t h e  r e s p o n s e  u n t i l  t h e  
s o i l l e r  t a k e s  o v e r  o r  t h e  s p i l l  r e s p o n s e  i s  
f e d e r a l i z e d .  A ly e s k a  o n ly  p e r fo r m s  t h i s  f u n c t io n  i n  
P r in c e  W i l l i a m  Sound  f o r  TA PS t r a f f i c  t o  and  fro m  
t h e  V a ld e z  t e r m i n a l .

I I .  R e s p o n s e / R e s o u rc e  G ro up  -  C o o p e r a t iv e  o r g a n i z a t io n s  
re s p o n d in g  a s  a r e s o u r c e  on b e h a l f  o f  m em b ers .

A . Cook I n l e t  S p i l l  P r e v e n t io n  R e s p o n s e , I n c .

C IS P R I  i s  c u r r e n t l y  a 10-m em ber c o o p e r a t iv e  
p r o v id in g  s p i l l  r e s p o n s e  r e s o u r c e s  f o r  i t s  
m em bers. C IS P R I  i s  p r e p a r in g  a  t e c h n i c a l  r e f e r e n c e  
m an u a l f o r  u s e  b y  i t s  m em b ers . T h e  c o -o p  m em bers a r e  
c o n t in g e n c y  p la n  h o ld e r s  who c o n t r a c t  w i t h  C IS P R I  f o r  
r e s p o n s e  s e r v i c e s  t h a t  t h e  s p i l l e r  o r  p la n  h o ld e r  
d i r e c t s .  C IS P R I  o p e r a t e s  i n  Cook I n l e t .

B . A la s k a  C le a n  S e a s

ACS i s  a c o o p e r a t iv e  s i m i l a r  t o  C I S P R I .  I t  c u r r e n t l y  
h a s  13 m em bers, m o st o f  whom a r e  c o n t in g e n c y  p la n  
h o ld e r s .  ACS d e v e lo p e d  a  m an u a l o f  s e r v i c e s  o r  
r e s p o n s e  s t r a t e g i e s  t h a t  e a c h  member c o u ld  in c o r p o r a t e  
i n t o  a c o n t in g e n c y  p l a n ,  s u c h  a s  p r o c e d u r e s  f o r  
i n - s i t u  b u r n in g  o r  p r e p a r a t io n  o f  an  e q u ip m e n t 
d a t a b a s e .  ACS p r o v id e s  r e s p o n s e  s e r v i c e s  on b e h a l f  c f  
i t s  m em bers a t  t h e  r e q u e s t  o f  a m em ber. ACS w o rk s  a s  
p a r t  o f  t h e  u n i f i e d  r e s p o n s e  team  w h ic h  i n c lu d e s  ACS 
e m p lo y e e s , in d e p e n d e n t  s u p p l i e r s '  e m p lo y e e s , and 
v i l l a g e  r e s p o n s e  te a m s . ACS o p e r a t e s  i n  th e  
N o rth  S lo p e .

I I I .  R e s o u rc e  S u p p l i e r s  -  C o m p an ie s  w h ic h  c o n t r a c t  w i t h



p r im a r y  r e s p o n d e r  RACs o r  c o n t in g e n c y  p la n  h o ld e r s  to  
s u p p ly  e q u ip m e n t and  p e r s o n n e l .

A . VECO
B . VCRA
c .  M a rte c h

E a c h  o f  t h e s e  f i r m s  a r e  in d e p e n d e n t  c o n t r a c t o r s  w i t h  a 
RAC o r  a c o n t in g e n c y  p la n  h o ld e r  t o  p r o v id e  a d d i t i o n a l  
r e s p o n s e  r e s o u r c e s .  F r e q u e n t ly ,  p r e - s p i l l  c o n t r a c t u a l  
a r ra n g e m e n ts  a r e  made f o r  t h o s e  s u p p l i e s  and  s e r v i c e s .  
F o r  i n s t a n c e ,  A ly e s k a  and  C IS P R I  c o n t r a c t  w i t h  VECO 
f o r  r e s o u r c e s .  C o n t r a c t s  c a n  a l s o  be e n t e r e d  i n t o  on 
t h e  s p o t  d u r in g  a  s p i l l  r e s p o n s e .  T h e s e  f i r m s  n e i t h e r  
c o n t r o l  t h e  r e s p o n s e  n o r  d i r e c t  c o n t in g e n c y  p la n  
c o m p l ia n c e .

I V .  P in c h  H i t t e r s  -  " M in o r"  p l a y e r s  p e r fo r m in g  s p e c i f i c  t a s k s  
d u r in g  r e s p o n s e  a c t i v i t i e s .

A . C o n t r a c t u a l  S e r v i c e s  -  T h e s e  a r e  i n d i v i d u a l s  o r  g ro u p s  
w h ic h  h a v e  a c o n t r a c t u a l  a r ra n g e m e n t  i n  a d v a n c e  o r  on 
t h e  s p o t  t o  p e r fo rm  a  d i s c r e t e  t a s k  a s  a s s ig n e d .  The  
c o n t r a c t  c a n  be w i t h  a n y  o f  t h e  o t h e r  t y p e s  o f  RACs o r  
w i t h  t h e  c o n t in g e n c y  p la n  h o ld e r  o r  s p i l l e r .  F o r  
e x a m p le , A ly e s k a  h a s  c o n t r a c t u a l  a r ra n g e m e n ts  w i t h  
f i s h i n g  v e s s e l s  t o  d e p lo y  boom and  c o n d u c t  o i l  
c o n ta in m e n t  a c t i v i t i e s  d u r in g  a s p i l l  r e s p o n s e .

B . V o lu n t e e r s  -  T h e s e  a r e  i n d i v i d u a l s  o r  g ro u p s  who 
a s s i s t  on t h e i r  own i n i t i a t i v e  o r  on r e q u e s t  b y  some 
s p i l l  re s p o n se , p a r t i c i p a n t .



S E C T I O N A L  A N A L Y S I S

P R O P O S E D  R E S P O N S E  A C T I O N  C O N T R A C T O R  L E G I S L A T I O N

S e c t io n  1 .  Amends c u r r e n t  la w  e s t a b l i s h i n g  s t r i c t
l i a b i l i t y  f o r  c e r t a i n  p e r s o n s  (p e r s o n s  who own o r  c o n t r o l  
o i l  o r  o t h e r  h a z a r d o u s  s u b s t a n c e s )  f o r  dam ages t o  p e r s o n s  
o r  p r o p e r t y  o r  n a t u r a l  r e s o u r c e s .  T h e  am endm ents (1 )  
c l a r i f y  t h a t  t h e  s u b s e q u e n t  s e c t io n s  o f  t h e  b i l l  ( s e c s .  3 
and  4 ) t a k e  p re c e d e n c e  o v e r  t h e  " n o t h w it h s t a n d in g "  
la n g u a g e  i n  c u r r e n t  la w ;  and  (2 )  d e le t e  t h e  d e f i n i t i o n  o f  
" d a m a g e ,"  w h ic h  d e f i n i t i o n  i s  r e v i s e d  and  r e i n s t a t e d  i n  
s e c t io n  2 o f  t h e  b i l l .

S e c t io n  2 .  A d d s a  new s u b s e c t io n  t o  t h e  s t r i c t  l i a b i l i t y  
s e c t io n  ( a b o v e ) ,  d e f i n in g  d a m a g e s . T h e  te rm  i s  e xp a n d e d  
t o  in c lu d e  dam ages f o r  w h ic h  a r e s p o n s e  a c t i o n  c o n t r a c t o r  
(RAC) i s  im m u n ize d  fro m  l i a b i l i t y  b y  s u b s e q u e n t  s e c t io n s  
o f  t h e  b i l l .  H as t h e  e f f e c t  o f  c l a r i f y i n g  t h a t  i f  a  RAC 
i s  im m u n ize d  fro m  l i a b i l i t y  f o r  an  a c t i o n  b y  t h e  b i l l ,  
t h e  l i a b i l i t y ,  f o r  t h a t  a c t io n  f lo w s  b a c k  t o  t h e  s p i l l e r  
o r  o w n e r o f  t h e  o i l .

S e c t io n  3 .  Amends c u r r e n t  la w  d e a l in g  w i t h  h a z a rd o u s
s u b s t a n c e  R A C 's  t o  l i m i t  t h e  a p p l i c a b i l i t y  o f  t h e  s e c t io n  
t o  s u b s t a n c e s  o t h e r  th a n  o i l .  H as t h e  e f f e c t  o f  
r e t a i n i n g  s im p le  n e g l ig e n c e  a s  t h e  s t a n d a r d  f o r  t h o s e  
r e s p o n d in g  t o  r e l e a s e s  o f  h a z a r d o u s  s u b s t a n c e s  e t h e r  t h a n  
o i l .  (N o te  t h a t  a RAC r e s p o n d in g  t o  a n o n - o i l  r e l e a s e  
may b e  s t r i c t l y  l i a b l e  f o r  dam ages i n  c e r t a i n  
c i r c u m s t a n c e s ;  f o r  e x a m p le , i f  t h e  R A C 's  a c t s  a r e  
" c o n t r a r y  t o  a r e s p o n s e  p la n  o r  o r d e r  b y  a s t a t e  o r  
f e d e r a l  a g e n c y  h a v in g  j u r i s d i c t i o n  o v e r  t h e  r e l e a s e . . . "

S e c t io n  4 .  C r e a t e s  a new s e c t io n  d e a l in g  w i t h  th e
l i a b i l i t y  o f  R A C 's  r e s p o n d in g  t o  t h e  r e l e a s e  o f  o i l .  
L i m i t s  l i a b i l i t y  t o  a c t s  o f  g r o s s  n e g l ig e n c e  o r  
i n t e n t i o n a l  m is c o n d u c t ,  w i t h  c e r t a i n  e x c e p t io n s .  Th e  
e x c e p t io n s  a r e :

(1 )  T h e  RAC i s  t h e  s p i l l e r  o r  o w n e r o f  t h e  o i l ;
(2 )  T h e  RAC s u b s t a n t i a l l y  d e v ia t e d  fro m  a 

c o n t in g e n c y  p la n  t h a t  t h a t  RAC e i t h e r  p r e p a r e d  
t h e  C - p la n  o r  a g re e d  t o  co m p ly  w i t h  t h e  te rm s



o f  i t ,  u n le s s  th e  f e d e r a l  o r  s t a t e  o n - s c e n e  
c o o r d in a t o r  o rd e re d  t h e  d e v i a t i o n ;

(3 )  T h e  R A C ’ s  a c t  o r  o m is s io n  c a u s e d  p e r s o n a l  
i n j u r y  o r  d e a t h ;

(4 )  T h e  R A C 's  a c t  o r  o m is s io n  c a u s e d  dam age to  
p e r s o n a l  p r o p e r t y ;  o r

(5 )  T h e  R A C 's  a c t  o r  o m is s io n  o c c u r r e d  m ore th a n  30 
d a y s  a f t e r  t h e  r e l e a s e .

S t a t e s  t h a t  i f  an  R A C 's  l i a b i l i t y  i s  n o t  l im i t e d  
( t h a t  i s ,  i f  t h e  a c t  o r  o m is s io n  f a l l s  w i t h i n  one o f  t h e  
e x c e p t io n s  a b o v e ) , t h e  RAC i s  l i a b l e  f o r  a c t s  o f  s im p le  
n e g l ig e n c e .  PROBLEM : T h i s  la n g u a g e  may h a v e  an
u n in te n d e d  e f f e c t :  When t h e  RAC i s  a l s o  t h e  s p i l l e r ,  t h e
la n g u a g e  c o u ld  b e  i n t e r p r e t e d  t o  s e t  t h e  l i a b i l i t y  
s t a n d a r d  a t  s im p le  n e g l ig e n c e  in s t e a d  o f  s t r i c t  
l i a b i l i t y .

D e f in e s  " r e s p o n s e  a c t io n "  t o  in c lu d e  o n ly  a c t io n s  
t a k e n  d u r in g  m i t i g a t i o n  and  c le a n - u p .  C u r r e n t  la w ,  
a p p l i c a b l e  t o  b o th  o i l  and  o t h e r  h a z a r d o u s  w a s t e s ,  
i n c lu d e s  a  b ro a d  s p e c t ru m  o f  o t h e r  a c t i v i t i e s  s u c h  a s  
p la n n in g ,  m ap p in g  and  e n g in e e r in g  i n  t h e  d e f i n i t i o n .  T h e  
b i l l  w o u ld  l e a v e  t h i s  d e f i n i t i o n  unam ended  f o r  h a z a rd o u s  
s u b s t a n c e s  o t h e r  t h a n  o i l ,  b u t  l i m i t  t h e  d e f i n i t i o n  f o r  
o i l .

S e c t io n s  5 and  6 .  M oves t h e  d e f i n i t i o n s  o f  " r e s p o n s e  a c t io n  
c o n t r a c t "  an d  " r e s p o n s e  a c t io n  c o n t r a c t o r "  fro m  AS 
4 6 .0 3 .8 2 3  ( d e a l i n g ,  a f t e r  am endm ent, o n ly  w i t h  r e s p o n s e  
a c t i o n s  f o r  h a z a r d o u s  s u b s t a n c e s  o t h e r  th a n  o i l )  t o  t h e  
g e n e r a l  d e f i n i t i o n  s e c t i o n .  T h u s , t h e  d e f i n i t i o n s  w o u ld  
a p p ly  t o  b o th  r e s p o n s e  a c t io n  c o n t r a c t o r  s e c t i o n s .

S e c t io n  7 .  S e t s  up a n  in t e r im  r e v ie w  o f  r e s p o n s e  a c t io n
c o n t r a c t o r  l i a b i l i t y ,  w i t h  a r e p o r t  t o  t h e  l e g i s l a t u r e  b y  
J a n u a r y  1 5 , 1 9 9 2 . T h e  s t r u c t u r e  o f  t h e  r e v ie w  i s  l e f t  
open f o r  t h e  c o m m i t t e e / l e g i s l a t u r e  t o  f i l l  i n  a s  
a p p r o p r i a t e .

S e c t i o n  8. I m m e d i a t e  e f f e c t i v e  d a t e .



EX AMPLES OF R E S P ONS E  ACTION CONTRACTOR (RAC) L IA B I L IT Y  
UNDER CURRENT LAW AND PROPOSED B I L L  

,S ENATE O IL  AND GAS COMMIT T E E .  A P R IL  1 1 , 1991

T y p e  c f  I n c i d e n t E x a m p le  o f  Dam iqe S ta n d a rd f o r  L i a b i l i t y Who P a y s f o r  Damaqe
C u r r e n t  Law P ro p o se d  Law C u r r e n t  Law P ro p o se d  Law

M a jo r  RAC ( A l y e s k a ;  C IS P R I ;  
C le a n  S e a s )  s u b s t a n t i a l l y  
d e v i a t e s  fro m  C - p la n  b y  n o t  
h a v in g  p r o p e r  e q u ip m e n t ; 
h a t c h e r y  o i l e d .

H a t c h e r y  r u in e d S im p le  
n e g l ig e n c e  

( P o s s ib l y  
s t r i c t  
l i a b i l i t y ) .

S im p le  
n e g l ig e n c e  
(RAC n o t  immune 
i f  s u b s t a n t i a l l y  
d e v i a t e s  fro m  
C - p l a n ) .

T a n k e r  o w n e r ; 
Owner o f  o i l ;  
RAC

T a n k e r  o w n e r ; 
Owner o f  o i l ;  
RAC

RAC a c c i d e n t a l l y  lo o s e s  
boom i n  h ig h  s e a s  (a ssu m e  
t h e r e  i s  some n e g l ig e n c e ) .

H a t c h e r y  r u in e d S im p le
n e g l ig e n c e

G r o s s
n e g l ig e n c e

T a n k e r  o w n e r ; 
Owner o f  o i l ;  
RAC

T a n k e r  o w n e r ; 
Owner o f  o i l .

RA C , a u t h o r iz e d  u n d e r  C - p la n  
t o  u s e  d i s p e r s a n t s  i n  A re a  
A b u t  n o t  B , d e c id e s  t o  u s e  
i n  A re a  B a n y w a y .

N a t u r a l  r e s o u r c e s  
damage

S im p le
n e g l ig e n c e

( P o s s i b l y
s t r i c t
l i a b i l i t y )

S im p le  
n e g l ig e n c e  
(RAC n o t  immune 
i f  s u b s t a n t i a l l y  
d e v i a t e s  fro m  
C - p la n )

T a n k e r  o w n e r ; 
Owner o f  o i l  
RAC

T a n k e r  o w n e r ; 
Owner o f  o i l ;  
RAC

A b o ve  f a c t s ,  b u t  d i s p e r s a n t  
a c c i d e n t a l l y  b lo w s  in t o  
A re a  B .

N a t u r a l  r e s o u r c e s  
damage

S im p le
n e g l ig e n c e

G r o s s
n e g l ig e n c e

T a n k e r  o w n e r ; 
Owner o f  o i l ;  
P o s s ib l y  RAC

T a n k e r  o w n e _ ; 
Owner o f  o i l .

A b o ve  f a c t s ,  o n - s c e n e  c o ­
o r d in a t o r  o r d e r s  RAC t o  u s e  
d i s p e r s a n t  i n  A re a  B .

N a t u r a l  r e s o u r c e s  
damage

S im p le
n e g l ig e n c e

( P o s s i b l y
s t r i c t
l i a b i l t y )

G r o s s  
n e g l ig e n c e  
( im m u n ity  n o t  
l o s t  i f  o r d e r s  
o f  O S C ) .

T a n k e r  o w n e r ; 
Owner o f  o i l ;  
P o s s ib l y  RAC

T a n k e r  o w n e r ; 
Owner o f  o i l .



T v o e  o f  I n c i d e n t E x a m p le  o f  Damage S ta n d a rd f o r  L i a b i l i t y Who P a v s  f o r Damage
C u r r e n t  Law P ro p o se d  Law C u r r e n t  Law P ro p o se d  Law

V o lu n t e e r  m is t a k e n ly  t u r n s  
o f f  p o w e r i n  b i r d  d r y in g  
f a c i l i t y .

B i r d s  d ie S im p le
n e g l ig e n c e

G ro s s
n e g l ig e n c e

T a n k e r  o w n e r ; 
O w ner o f  o i l ;  
V o lu n t e e r .

T a n k e r  o w n e r ; 
Owner o f  o i l .

RAC e m p lo ye e  ram s f i s h i n g  
v e s s e l .

F i s h in g  v e s s e l  
s i n k s

S im p le
n e g l ig e n c e

S im p le  
n e g l ig e n c e  
(RAC n o t  immune 
when p r o p e r t y  
damage n o t  c a u s e d  
b y  o i l . )

RAC
S p i l l e r / o w n e r  

i f  " f o r e s e e a b le  
c o n s e q u e n c e "  o f  
s p i l l / r e s p o n s e .

RAC
S p i l l e r / o w n e r  

i f  " f o r e s e e a b le  
c o n se q u e n c e  o f  
s p i l l / r e s p o n s e .

S k ip p e r  o f  f i s h i n g  b o a t  
(a b o v e ) g o e s  down w i t h  

b o a t .

S k ip p e r  k i l l e d S im p le
n e g l ig e n c e

S im p le  
n e g l ig e n c e  
(RAC n o t  immune 
i f  p e r s o n a l  
i n j u r y  o r  d e a th )

RAC
S p i l l e r / o w n e r  

i f  " f o r e s e e a b le  
c o n s e q u e n c e "  o f  
s p i l l / r e s p o n s e .

RAC
S p i l l e r / o w n e r  

i f  " f o r e s e e a b le  
c o n s e q u e n c e "  o f  
s p i l l / r e s p o n s e .

C A VEA T: T h i s  t a b l e  i s  in te n d e d  o n ly  t o  g iv e  a  s e n s e  o f  how th e
l i a b i l i t y  p r o v i s io n s  o f  c u r r e n t  la w  and  t h e  p ro p o se d  
la w  w o u ld  p r o b a b ly  w o rk  i n  c e r t a i n  c i r c u m s t a n c e s .  
A c t u a l  l i t i g a t i o n  i n  many o f  th e  a b o ve  e x a m p le s  w o u ld  
d epend  on th e  p a r t i c u l a r  f a c t s ,  and m ig h t  in c lu d e  
l e g a l  a rg u m e n ts  n o t  d e a l t  w i t h  h e r e .
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

CS FOR HOUSE BILL NO. 196 (RESOURCES)

BY THE HOUSE RESOURCES COMMITTEE

Offered:
Referred:

3/13/91
Judiciary, Finance

Sponsor(s): HOUSE SPECIAL COMMITTEE ON OIL AND GAS

A BILL

FOR AN ACT ENTITLED 

"An Act limiting civil liability for nets or omissions of an oil spill response action contractor 

and establishing strict liability on responsible parties for certain acts or omissions of a 

response action contractor; amending the definitions of ’response action’ and ’response 

action contractor’; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Sec. 1. AS 46.03.822(a) is amended to read:

(a) Notwithstanding any other provision or rule of law and subject only to the 

defenses set out in (b) of this section and the exception set out in (i) of this section, the 

following persons are strictly liable, jointly and severally, for damages [TO PERSONS OR 

PROPERTY. WHETHER PUBLIC OR PRIVATE, INCLUDING DAMAGE TO THE

11110196b
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NATURAL RESOURCES OF THE STATE OR A MUNICIPALITY,] and for die costs 

of response, containment, removal, or remedial action incurred by the state or a 

municipality, resulting from an unpermitted release of a hazardous substance or, with respect 

to response costs, the substantial threat of an unpermitted release of a hazardous substance:

(1) the owner of, and the persons having control over, the hazardous 

substance at the time of the release or threatened release; this paragraph does not apply to 

a consumer product in consumer use;

(2) the owner and the operator of a vessel or facility, from which there is 

a release, or a threatened release that causes the incurrence of response costs, of a 

hazardous substance;

(3) any person who at the time of disposal of any hazardous substance 

owned or operated any facility or vessel at which the hazardous substances were disposed 

of, from which there is a release, or a threatened release that causes the incurrence of 

response costs, of a hazardous substance;

(4) any person who by contract, agreement, or otherwise arranged for 

disposal or treatment, or arranged with a transporter for transport for disposal or treatment, 

of hazardous substances owned or possessed by the person, other than domestic sewage, or 

by any other party or entity, at any facility or vessel owned or operated by another party or 

entity and containing hazardous substances, from which there is a release, or a threatened 

release that causes the incurrence of response costs, of a hazardous substance;

11 no l 96b
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1 (5 ) any person who accepts or accepted tiny hazardous substances, other

2 than refined oil, for transport to disposal or treatm ent facilities, vessels or sites selected bv

3 the person, from which there is a release, or a threatened release that causes the incurrence

4 o f response costs, o f tt hazardous substance.

5 *Sec. 2. AS 46.03.822 is am ended by adding a new subsection to read:

6 (k ) In this section, "damages" includes dam age to persons or to public or private

7 property, damage to the natural resources o f the state or a m unicipality, and damage caused

tS by acts or omissions o f a response action contractor for which the response action contractor

9 is not liable under AS 46.03.823 or 46.03.825.

10 *Sec. 3. AS 46.03.S23(n) is am ended to read:

11 (a ) A person who is a response action contractor w ith respect to a release or

12 threatened release of a hazardous substance other than oil whose acts or omissions are not

13 contrary to a response plan or order by a state or federal agency having jurisdiction over the

14 release or threatened release is not civilly liable for injuries, costs, damages, expenses, or

15 other liability that results from the release or threatened release unless the release or

16 threatened release is caused by an act or omission o f the response action contractor that is

17 negligent or grossly negligent or constitutes intentional misconduct. T o  show negligence by

IS a response action contractor, a claim ant must show that the acts or omissions of the

19 contractor under the response action contract were not in accordance with generally

20 accepted professional standards and practices at the time the response action services were

21 perform ed.

unoiycb .3. csnu i96<iies»
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*See. 4. AS 46.03 is amended by adding a new section to read:

2 Sec. 46.03.825. OIL SPILL RESPONSE ACTION CONTRACTORS, (a) A person

3 who is a response action contractor with respect to a release or threatened release of oil

4 whose act or omission is not contrary to an order of the federal or state on-scene

5 coordinator is not civilly liable for injuries, costs, damages, expenses, or other liability that

6 results from the release or threatened release, or from the response action contractor’s act

7 or omission in response to the release or threatened release, unless the person bringing a

S claim against the response action contractor proves by a preponderance of the evidence that

9 (1) the response action contractor would have been liable for the release

10 or threatened release under AS 46.08.822 even if that contractor had not carried out a

11 response action with respect to the release or threatened release;

12 (2) the response action contractor acted with gross negligence or intentional

13 misconduct; or

14 (3) the response action contractor, without approval by the federal or state

15 on-scene coordinator, substantially deviated from an oil spill contingency plan previously

16 approved under AS 46.04.030, and the plan was either prepared by that contractor for a

17 party responsible for the release under AS 46.03.822 or that contractor previously agreed

18 to comply with the terms of that plan in its contract with parties responsible for the release

19 under AS 46.03.S22.

20 (b) The limitation on liability of (a) of this section does not apply to

21 (1) an action for personal injury or wrongful death;

IIU0l9f.b •4-
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(2) an action for damages to tangible personal property not caused by oil;

and

(3) acts or omissions which occur more than 30 days after the release.

(c) If an oil spill response action contractor’s liability is not limited under (a)-(b) 

of this section, that contractor is civilly liable for injuries, costs, damages, expenses, or other 

liability that results from the release or threatened release, or from the response action 

contractor’s act or omission in response to the release or threatened release, if the response 

action contractor acted with simple or gross negligence, or intentional misconduct.

(d) In this section, "response action11 means an action taken during mitigation, 

cleanup or removal of an oil release or threatened oil release.

*Sec. 5. AS 46.03.S26 is amended by adding new paragraphs to read:

(14) "response action contract" means a written contract or agreement to 

provide response action with respect to a release or threatened release of a hazardous 

substance entered into by a person with

(A) the department;

(B) another person who has entered into an agreement with the 

department that provides for response action subject to the department’s oversight 

and control;

(C) a federal agency with jurisdiction over the release or threatened

release; or

IIB0196b -5-
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(D) another person potentially liable for the release or threatened 

release under state or federal law;

(15) "response action contractor" means

(A) a person who enters into a response action contract with respect 

to a release or threatened release of a hazardous substance and who is carrying out 

the contract, including a cooperative organization formed to maintain and supply 

response equipment and materials that enters into a response action contract relating 

to a release or threatened release;

(B) a person who is retained or hired by and is under the control of 

a person described in (A) of this paragraph to provide services related to the 

response action contract; and

(C) a person who acts as a volunteer and is engaged in a response

action.

*See. 6. AS 46.03.823(g)(2) and (3) are repealed.

*Sec. 7. The department shall review the entire subject of response action contractor

liability, and report to the legislature prior to January 15, 1992 as to whether any further
[s s>

•tireau t iaa s-on liability are required, and whether the present laws which require shippers and

owners to file contingency plans and to contract with response action contractors to carry

out the plans are adequate to protect the public in the event of an oil spill.

*Scc. S. This Act takes effect immediately under AS 01.10.070(c).
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ORA/UFA JO IN T  PO S IT IO N  PAPER 

ON HB196

b y  R i k i  O t t

Th e  O i l  R e fo rm  A l l i a n c e  and  U n it e d  F is h e rm e n  o f  A la s k a  
a r e  s t r o n g ly  o pposed  to  t h e  i n t e n t  o f  H B196 . We t h in k  a 
b i l l  t h a t  r e d u c e s  t h e  s t a t e ' s  l i a b i l i t y  s t a n d a r d s  f o r  
r e s p o n s e  a c t io n  c o n t r a c t o r s  (R A C s) i s  b o th  u n n e c e s s a r y  and  
u n d e s i r a b le .

O ur b ig g e s t  c o n c e rn  w i t h  HB196 i s  t h a t  i t  w e a ke n s  la w s  
p a s s e d  o n ly  l a s t  y e a r ,  la w s  d e s ig n e d  t o  s t r e n g th e n  o i l  s p i l l  
p r e v e n t io n  and  r e s p o n s e  i n c e n t i v e s .  A l a s k a ' s  c u r r e n t  
l i a b i l i t y  s t a n d a r d  o f f e r s  m ore p r o t e c t io n  to  t h e  p u b l i c  th a n  
t h e  f e d e r a l  g o v e rn m e n t 's  s t a n d a r d  o f  g r o s s  n e g l ig e n c e .  The  
r i g h t  o f  s t a t e s  t o  s e t  h ig h e r  s t a n d a r d s  th a n  th e  f e d e r a l  
g o ve rn m e n t i s  a  k e y  p r o v i s io n  o f  t h e  O i l  P o l l u t i o n  A c t  o f  
1990 (O PA 90) and  t h i s  r i g h t  s h o u ld  n o t  be d is m is s e d  l i g h t l y .

I f  HB196 i s  v ie w e d  fro m  t h e  p e r s p e c t iv e  o f  f is h e r m e n  
and  c o m m u n it ie s  a s  v i c t i m s ,  t h e  in a d e q u a c ie s  o f  t h i s  b i l l  
becom e a p p a r e n t .  HB196 e f f e c t i v e l y  p la c e s  a n o th e r  h u r d le  
a c r o s s  t h e  p a th  o f  v i c t i m s  t r y i n g  to  g e t  c o m p e n sa t io n  f o r  
dam ages c a u s e d  b y  a  c a t a s t r o p h ic  o i l  s p i l l .  F u r t h e r ,  i t  
s h i f t s  t h e  l i a b i l i t y  o f  s p i l l  r e s p o n s e  from  RACs to  
t a x p a y e r s .

I t  i s  q u e s t io n a b le  w h e th e r  som eone c a n  assum e a n o t h e r ' s  
l i a b i l i t y .  The  s p i l l e r  r e t a i n s  t h e  r i g h t  to  a rg u e  t h a t  t h e y  
a r e  n o t  l i a b l e .  The  b u rd e n  o f  p r o o f ,  u n d e r  H B196 , l i e s  w i t h  
t h e  " p e r s o n  b r in g in g  a  c la im  a g a in s t  th e  RAC" (C S  HB196 p g .
6 ,  l i n e s  1 9 - 2 0 ) .  U n t i l  t h e  c a s e  i s  s e t t l e d  i n  a c o u r t  o f  
la w , t h e  v i c t i m  re m a in s  u n co m p e n sa te d .

A rg u m e n ts  i n  f a v o r  o f  t h i s  b i l l  s t a t e  t h a t  A la s k a ' s  
l e g a l  a tm o sp h e re  and l i a b i l i t y  e x p o s u r e s  t h a t  d is c o u r a g e  new 
c le a n u p  c o n t r a c t o r s  fro m  e n t e r in g  t h e  s t a t e .  B u t f a c t u a l l y ,  
t h e  num ber o f  RACs h a s  in c r e a s e d  s i g n i f i c a n t l y  s in c e  E x xo n  
V a ld e z  s p i l l .  I n  A la s k a ,  RACs c o u ld  a l s o  g e t  th e  same c o v e r  
o f  p r o t e c t io n  t h a t  t h e y  s e e k  in  HB196 by in d e m n i f ic a t io n  
th ro u g h  c o n t in g e n c y  p l a n s .
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O R A / U F A p a g e  2

T e s o r c ' s  p le a  f o r  im m u n ity  fro m  A la s k a ' s  l i a b i l i t y  
s t a n d a r d s  d o e s  n o t stem  fro m  a  p ro b le m  w i t h  e x i s t i n g  la w ; 
r a t h e r ,  i t  s te m s  fro m  A ly e s k a ' s  r e q u ire m e n t  o f  a one b i l l i o n  
d o l l a r  d i r e c t  a c t io n  bond fro m  a l l  p a r t i e s  r e g a r d le s s  o f  
s i z e .  L a s t  s e s s io n  c o u n t le s s  h o u rs  w e re  s p e n t  t a i l o r i n g  
HB567 f o r  b o th  l a r g e  and  s m a l l  o p e r a t o r s .  I f  A ly e s k a  
r e s t r u c t u r e d  i t s  b o n d in g  r e q u ir e m e n t ,  T e s o r o ' s  p ro b le m s  
e v a p o r a t e .

C o n o co ' s  t e s t im o n y  o f  t h e i r  r e c e n t  r e s p o n s e  t o  a s p i l l  
w i t h  an  unknow n r e s p o n s ib le  p a r t y  i s  m is le a d in g .  Conoco 
im p l ie d  t h a t  " v o lu n t e e r "  r e s p o n s e ,  i n  c a s e s  w h e re  th e  
s p i l l e r  i s  e i t h e r  unknow n o r  i n s o l v e n t ,  w o u ld  be l im i t e d  in  
th e  f u t u r e  u n le s s  RACs w e re  im m u n ize d .

H o w ever u n d e r  e x i s t i n g  la w , i f  t h e  s p i l l e r  i s  unknown 
o r  i n s o l v e n t ,  t h e  s t a t e  a s su m e s  c o n t r o l  o f  t h e  c le a n u p  -  and  
r e im b u r s e s  RAC.s f o r  r e a s o n a b le  e x p e n s e s .  I t  i s  im p o r ta n t  to  
r e a l i z e  t h a t  C onoco  d id  re s p o n d  to  a  s p i l l  w i t h  an  unknown 
r e s p o n s ib le  p a r t y  u n d e r  e x i s t i n g  la w  w i t h  e x i s t i n g  l i a b i l i t y  
s t a n d a r d s .

L i a b i l i t y  p r o t e c t io n  f o r  s m a l l  R A C s , s u c h  a s  f is h e r m e n  
o r  c o m m u n it ie s , c a n  b e  a c h ie v e d  th ro u g h  c o n t r a c t u a l  
i n d e m n i f i c a t io n .  The  p ro b le m  w i t h  s t r i c t  l i a b i l i t y  a s  
p e r c e iv e d  b y  T e s o r o ,  C o n o co , and  e v e n  t h e  co m m u n ity  RACs 
s im p ly  d o e s  n o t  e x i s t .

A l a s k a ' s  s t r i c t  l i a b i l i t y  s t a n d a r d  w as w a te re d  down i n  
1989 b y  th e  l e g i s l a t u r e  so  RA Cs w o u ld  be l i a b l e  f o r  i n j u r i e s  
c a u s e d  b y  t h e i r  own r e s p o n s e  a c t i o n s  o n ly  i f  t h e y  w e re  
n e g l ig e n t  o r  en g ag e d  i n  i n t e n t i o n a l  m is c o n d u c t . U nd er 
e x i s t i n g  la w , t o  show n e g l ig e n c e  b y  a RA C , a  c la im a n t  m ust 
show t h a t  th e  a c t s  o r  o m is s io n s  o f  t h e  c o n t r a c t o r  u n d e r  th e  
r e s p o n s e  a c t io n  c o n t r a c t  w as  n o t  i n  a c c o rd a n c e  w i t h  
g e n e r a l l y  a c c e p te d  p r o f e s s i o n a l  s t a n d a r u  an d  p r a c t i c e s  a t  
t h e  t im e  t h e i r  r e s p o n s e  a c t io n  s e r v i c e s  w e re  p e r fo rm e d  (A S 
4 6 .0 9 .8 2 3 ( a ) ) .

E x i s t i n g  la w  p r o v id e s  am p le  p r o t e c t io n  f o r  RACs and 
m a r g in a l  p r o t e c t io n  f o r  t h e  p u b l i c .  To f u r t h e r  w e ake n  th e  
s t a t e ' s  l i a b i l i t y  s t a n d a r d  w o u ld  be a  g ra v e  and  r e g r e t t a b l e  
s t e p  aw ay  fro m  t h e  le s s o n s  le a r n e d  fro m  t h e  E x x o n  V a ld e z  
s p i l l .

UNITED FISHERMEN OF ALASKA

Greg Selder
Executive Director

(907) 586-2820
211 4th Street. Suite 112 Within Alaska: 1-800-478-FISH 
Juneau, AK 99801 Fax* (907) 463 2545
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D ru e  -

M et w i t h  A1 H a s t in g s  o f  Conoco  to d a y  t o  d i s c u s s  t a n k e r  l i a b i l i t y .  
H as c o n c e r n  o v e r  A l y e s k a ' s  b i l l i o n  d o l l a r  bond r e q u ir e m e n t ,  i t s  
a f f e c t  on A l a s k a ' s  t a x  r e v e n u e , a f f e c t  on T e s o r o  p r o c e s s in g  p la n t  
and  a f f e c t  on t r a n s p o r t  t a n k e r  c o m p e t i t io n .

A t t a c h e d  i s  p ro p o se d  l e g i s l a t i o n  t h a t  H udson e v i d e n t l y  w i l l  
in t r o d u c e  a s  H O&G b i l l .  I s  m e e t in g  w i t h  C o t te n  to m o rro w  on same 
t o p i c .  W ould  l i k e  y o u r  a s s i s t a n c e .
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I n t e r o f f i c e  C o m m u n i c a t i o n

To D. L Bowler

From J. S. Haley

Da» February 26,1991

Subject Increased Cost to Milne Point Unit due to Aiyeska’s 
Oil Spill Response Service Agreement

Pursuant to a request from your office we have attempted to develop the additional 
costs to Conoco, the Overriding Royalty Interest Owners and the State of Alaska for 
Milne Point Unit production as a result of Aiyeska’s Ofl Spill Response Agreement. 
The weighted average additional costs (which reduces the net-back value by an equal 
amount) are estimated, as follows:

Increased costs/
^Reduced Net Back to Unit)

C

February 1991 $3.69/Bbl
March 1991 $0.39/Bbl
April 1991 $0.10/Bbl*

"This number is not expected to continue in the future as it reflects a cycle in the 
markets that may not often be repeated. We expect this number to be higher in May 
and thereafter even under existing sales arrangements.

%
The above figures reptesent the volume weighted increased casts. These numbers 
represent our best estimate of the increased costs based on current contracts, some 
of which are tenuous at best Qiven the circumstances. We have been fortunate in 
selling our March and April production under terms that closely approximate pre- 
November 1900 sales. However, if we lost our best surviving market the cost per 
barrel could increase $4.00 to $5.00 per barrel or more over pre-November sales 
contracts. Our current market is very precarious and may be viewed as only a 30 day 
arrangement Thus, it is imperative that wa get soma relief from the Alaska legislature 
to have any assurances that net-back6 for Milne Point Unit crude ero not significantly 
reduced because of implementation of Alyeskia’s Oil Spill Response Service 
Agreement

The State of Alaska stands to share improved net-backs by the passage of the “Good 
jgy fjy companies shipping oil through Prince William Sound.

'JSHrft 
cc; J. R. SveriVold 

0. R. Heinzer

? 9 8 * 3 5 ¥ d



F A C T  S H E E T  O N  OIL S P ILL 

C L E A N U P  C 0 N T I U 1 C T 0 R  L I A B I L I T Y  L E G I S L A T I O N

When a cleanup contractor responds to an oil spill emergency, it must make snap judgments 
in a crisis atmosphere. Under current Alaska law, the contractor is held to a much 
higher standard than responders under the federal Oil Pollution Act of 1990 and the 
laws of other large coastal states. The result is that the Alaska responder is an easy 
target for lawsuits, which makes some cleanup organizations reluctant to enter 
Alaska. Moreover, this liability exposure causes even existing cleanup contractors to 
spend inordinate time and resources in obtaining legal advice and clearances from 
state and federal authorities before responding to a spill.

This bill would partially limit the liability of innocent oil spill cleanup contractors. Cleanup 
contractors would continue to be liable for gross negligence, willful misconduct, 
personal injuries and death; however, they would be excused from the prospect of 
strict liability and simple negligence claims, as long as the contractor acts in good 
faith.

r

1. What the legislation does.

2. W h o  does this bill apply to?

The bill applies only to innocent spill response contractors -  that is, those who had no 
involvement in the spill itself.

3. Is this concept somethinv new or untried?

This bill merely conforms Alaska law to federal law, and the laws of a growing number of 
coastal states (such as Washington, Virginia, Florida, Hawaii and California). The 
concept of limiting liability is not new in Alaska law, as evidenced by similar statutory 
limits on the liability of people responding to other kinds of emergencies and 
disasters in the state.

4. Docs the hill somehow lessen the spillcr’s lability?

No. To the contrary, the bill makes it absolutely clear that the spiller’s liability for damages 
includes those damages caused bv those cleanup contractor’s actions f >r which 
liability is limited under the bill.



J. Does the bill somehow affect a contingency plan holder's responsibility to maintain
cleanup equipment?

Absolutely not. Alaska law is very tough in its requirements for oil spill contingency plan 
approval, and the plan holder is liable for penalties and damages if it does not 
respond to a spill in accordance with the promises made in that plan. This bill does 
nothing to change that.

6. Doesn’t Alaska law already provide so/ne protection for cleanup contractors?

Unfortunately, Alaska law actually encourages litigation against the cleanup contractor. Not 
only does it provide no limitation for negligence suits, it provides that, in many
circumstances, a cleanup contractor will be strictly liable -- that is, without any fault
on its part whatsoever -- for any damage that results from its cleanup actions. 
Imagine how firemen would reac* it they were liable for any damage caused by their 
firefighting, even if they did nothing wrong?

7. Isn’t this a complicated problem that needs more study?

No. The question, in fact, is very simple:

WHO SHCULD PAY FOR SPILL DAMAGES:

THE SPILLER. OR THE CLEANUP CONTRACTOR?

THIS BILL
MAKES IT CLEAR THAT THE SPILLER IS RESPONSIBLE FOR ANY LIABILITY 

EXCUSED FROM THE CLEANUP CONTRACTOR.

Moreover, this bill does nothing that hasn’t already been done, in the same way, by Congress 
end other coastal states.
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HOUSE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION 

BY THE HOUSE SPECIAL COMMITTEE ON OIL AND GAS

Introduced:
Referred:

I

A BILL 

I vy \N ACT ENTITLED

1 "An Act relating to civil liability for actions of a response action contractor; and

2 providing for an effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 46.03.822(a) is amended to read:

5 (a) Notwithstanding any other provision or rule of law and subject only to the defenses

6 set out in (b) of this section and the exception set out in (i) of this section, the following persons

7 are strictly liable, jointly and severally, for damages [TO PERSONS OR PROPERTY,

8 WHETHER PUBLIC OR PRIVATE, INCLUDING DAMAGE TO THE NATURAL

9  RESOURCES OF THE STATE OR A MUNICIPALITY,] and for the costs of response,

10 containment, removal, or remedial action incurred by the state or a municipality, resulting from

11 an unpermitted release of a hazardous substance or, with respect to response costs, the substantial

12 threat of an unpermitted release of a hazardous substance:

1^ (1) the owner of, and the person having control over, the hazardous substance at

14 the time of the release or threatened release; this paragraph does not apply to a consumer product

•1.
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1 in consumer use;

2 (2) the owner and the operator of a vessel or facility, from which there is al

3 release, or a threatened release that causes the incurrence of response costs, of a hazardous]

4 substance;

5 (3) any person who at the time of disposal of any hazardous substance owned or I

6 operated any facility or vessel at which the hazardous substances were disposed of, from which

7 there is a release, or a threatened release that causes the incurrence of response costs, of a j

8 hazardous substance;

9 (4) any person who by contract, agreement, or otherwise arranged for disposal or

10 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous

11 substances owned or possessed by the person, other than domestic sewage, or by any other party

12 or entity, at any facility or vessel owned or operated by another parry or entity and containing

13 hazardous substances, from which there is a release, or a threatened release that causes the

14 incurrence of response costs, of a hazardous substance;

15 (5) any person who accepts or accepted any hazardous substances, other than

16 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,

17 from which there is a release, or a threatened release that causes the incurrence of response costs,

18 of a hazardous substance.

19 * Sec. 2. AS 46.03.822 is amended by adding a new subsection to read:

20 (k) In this section, ''damages” includes damage to persons or to public or private

21 property, damage to the natural resources of the state or a municipality, and damage caused by

22 a response action contractor for which the response action contractor is not liable under

23 AS 46.03.823 or 46.03.825.

24 * Sec. 3. AS 46.03.823(a) is amended to read:

25 (a) A person who is a response action contractor with respect to a release or threatened

26 release of a hazardous substance other than oil whose acts or omissions are not contrary to a

27 response plan or order by a state or federal agency having jurisdiction over the release or

28 threatened release is not civilly liable for injuries, costs, damages, expenses, or other liability that

29 results from the release or threatened release urless the release or threatened release is caused

30 by an act or omission of the response action contractor that is negligent or grossly negligent or

31 constitutes intentional misconduct. To show negligence by a response action contractor, a

W O R K  D R A F T
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1 claimant must show that the acts or omissions of the contractor under the response action contract

2 were not in accordance with generally accepted professional standards and practices at the time

3 the response action services were performed.

4 * Sec. 4. AS 46.03 is amended by adding a new section to read:

5 Sec. 46.03.825. OIL SPILL RESPONSE ACTION CONTRACTORS, (a) A person who

6 is a response action contractor with respect to a release or threatened release of oil whose acts

7 or omissions are not contrary to a response plan or order by a state or federal agency having

8 jurisdiction over the release or threatened release of oil is not civilly liable for injuries, costs,

9 damages, expenses, or other liability that results from the release or threatened release, or from

10 the response action contractor’s acts or omissions in response to the release or threatened release,

11 unless the person bringing a claim against the response action contractor proves by a

12 preponderance of the evidence that

13 (1) the response action contractor would have been liable for the release or

14 threatened release under state or federal law even if that contractor had not carried out a response

15 action with respect to the release or threatened release; or

16 (2) the response action contractor acted with gross negligence or intentional

17 misconduct.

18  (b) The limitation on liability contained in (a) of this section does not apply to an action

19 for personal injury or death.

20  * Sec. 5. AS 46.03.826 is amended by adding new paragraphs to read:

21  (14) "response action" means an action taken in connection with the mitigation

22 or cleanup of a hazardous substance release or threatened release, including investigation,

23 evaluation, pb^ development, mapping and surveying, engineering, design and construction,

2 4  removal, and equipment provision;

25 (15) "response action contract" means a written contract or agreement to provide

26 response action with respect to a release or threatened release of a hazardous substance entered

27 into by a person with

28 (A) the department;

29 (B) another person who has entered into an agreement with the department

30 that provides for response action subject to the department’s oversight and control;

31 (C) a federal agency with jurisdiction over the release or threatened

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R AFT
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release; or

(D) another person potentially liable for the release or threatened release 

under state or federal law;

(16) "response action contractor" means

(A) a person who enters into a response acdon contract with respect to a 

release or threatened release of a hazardous substance and who is carrying out the 

contract, including a cooperative organization formed to maintain and supply response 

equipment and materials that enters into a response action contract relating to a release 

or threatened release; and

(B) a person who is retained or hired by and is. under the control of a 

person described in (A) of this paragraph to provide services related to the response 

action contract;

* Sec. 6. AS 46.03.823(g) is repealed.

* Sec. 7. This Act takes effect immediately under AS 01.10.070(c).

-4-
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W. Geno Burden
Vico Prosidonl
Adm inistration & Government Rotations

F e b r u a r y  2 2 , 1991

M embers o f  t h e  S e n a te  O i l  & G as C o m m itte e  
S e n a t o r s :
Sam C o t t e n ,  C h a i r  
D rue  P e a r c e ,  V ic e - C h a ir m a n  
B e t t y e  M. F a h re n k a m p  
Lym an H o ffm an  
D ic k  S h u l t z

D e a r  S e n a t o r s :

T h e  e n c lo s e d  d r a f t  l e g i s l a t i o n  c o n c e r n in g  t h e  l i a b i l i t y  o f  
in n o c e n t  o i l  s p i l l  c le a n  up c o n t r a c t o r s  i s  T e s o r o  • A l a s k a ' s  
p r i n c i p a l  l e g i s l a t i v e  p r i o r i t y  t h i s  y e a r .  T e s o r o  A la s k a  
r e s p e c t f u l l y  r e q u e s t s  t h a t  t h e  l e g i s l a t i o n  be  in t r o d u c e d  a s  a 
S e n a te  O i l  and  G as C o m m itte e  b i l l ,  and  c o n s id e r e d  b y  t h e  c o m m itte e  
a t  i t s  v e r y  e a r l i e s t  c o n v e n ie n c e . E n a c tm e n t  o f  t h i s  l e g i s l a t i o n  i s  
c r i t i c a l  f o r  tw o  r e a s o n s :

1 .  A l a s k a ' s  c u r r e n t  l i a b i l i t y  la w s  t h r e a t e n  t o  e m b r o il  o i l  
s p i l l  c le a n u p  c o n t r a c t o r s  i n  l i t i g a t i o n  a r i s i n g  fro m  an  o i l  s p i l l ,  
e v e n  th o u g h  t h a t  c o n t r a c t o r  had no in v o lv e m e n t  i n  th e  s p i l l  i t s e l f .  
T h i s  c r e a t e s  a  s t r o n g  d i s i n c e n t i v e  f o r  b u s in e s s e s  t o  e n t e r  t h e  o i l  
s p i l l  c le a n u p  b u s in e s s .  Com pounding A l a s k a ' s  p ro b le m  i n  a t t r a c t i n g  
new c le a n u p  c a p a b i l i t y  i s  r h e  f a c t  t h a t  t h e  U n it e d  S t a t e s  C o n g re s s  
and t h e  l e g i s l a t u r e s  o f  num erous c o a s t a l  s t a t e s ,  h a v e  a l r e a d y  
e n a c te d  l e g i s l a t i o n  c u r in g  t h i s  l i a b i l i t y  p ro b le m ; and

2 . A l a s k a ' s  u n r e a s o n a b le  l i a b i l i t y  la w s  h a v e  c a u s e d  T e s o r o  
and o t h e r s  p a r t i c u l a r  p ro b le m s  a r i s i n g  fro m  t h e  d i f f i c u l t i e s  in  
o b t a in in g  s t a n d b y  o i l  s p i l l  c le a n u p  s e r v i c e s  u n d e r  t e rm s  t h a t  
T e s o ro  and  o t h e r s  ca n  m e e t . U n le s s  t h i s  l e g i s l a t i o n  i s  e n a c te d  
t h i s  s e s s io n ,  t h e  l i a b i l i t y  i s s u e  may a f f e c t  T e s o r o ' s  a b i l i t y  to  
o b t a in  ANS c r u d e  o i l  fro m  P r in c e  W i l l i a m  S o u n d , and  i n t e r r u p t  i t s  
a b i l i t y  t o  p r o v id e  s u p p ly  o f  r e f i n e d  p r o d u c t s  to  A la s k a .

T h e  t h r e a t  o f  b eco m in g  e m b r o ile d  i n  p ro lo n g e d  and c o s t l y  
l i t i g a t i o n  i s  a m a jo r  c o n c e rn  and im p e d im e n t to  m a r s h a l l in g  a l l  th e  
o r g a n i z a t io n s  we w o u ld  l i k e  to  s e e  a v a i l a b l e  to  a s s i s t  i n  r e s p o n s e  
to  a m a jo r  s p i l l .  T h i s  i s  t r u e  w h e th e r  t h e  o r g a n i z a t io n  i s  l a r g e  
( l i k e  th e  M a r in e  S p i l l  R e sp o n se  C o r p o r a t io n ) ,  s m a l l  ( c o - o p s ,  
s u b c o n t r a c t o r s  and  s u p p l i e r s )  o r  new ( i . e . . t h e  r e c e n t ly - f o r m e d  
Cook I n l e t  S p i l l  P r e v e n t io n  and R e s p o n s e , I n c .  ( " C I S P R I " ) ) .  
E x i s t i n g  A la s k a  c le a n u p  o r g a n i z a t io n s  p r e s e n t l y  f a c e  th e  p r o s p e c t

Tesoro Alaska Petroleum Company. PO Bo* 190272. Anchorage. Alaska 99519-0272 (907) 561-5521 FAX (907) 561-50-47



o f  d e la y s  i n  r e s p o n s e  t im e  c a u s e d  by th e  in o r d in a t e  t im e  and 
r e s o u r c e s  l o s t  in  o b t a in in g  l e g a l  a d v ic e  and c le a r a n c e s  frc m  s t a t e  
and f e d e r a l  a u t h o r i t i e s  b e fo r e  r e s p o n d in g  to  e v e n  m in o r  s p i l l s .

T h e  p ro p o se d  l e g i s l a t i o n  i s  s i m i l a r  to  t h a t  now fo u n d  in  
F l o r i d a ,  V i r g i n i a ,  H a w a i i ,  and i n  t h e  f e d e r a l  O i l  P o l l u t i o n  A c t  o f  
1 9 9 0 . C a l i f o r n i a ' s  1990 l e g i s l a t i o n  i s  s i m i l a r ,  p r o v id in g  a 
l i m i t a t i o n  o f  l i a b i l i t y  f o r  6 0 , and i n  some c a s e s  90 d a y s  a f t e r  a 
s p i . l l .  I n  t h e  p a s t  w e e k , t h e  S t a t e  o f  D e la v /a re  e n a c te d  s i m i l a r  
l e g i s l a t i o n ,  and  t h e  S e n a te s  o f  G e o rg ia  and  M i s s i s s i p p i  u n a n im o u s ly  
p a s s e d  s i m i l a r  b i l l s .  U n d e r t h e s e  l a w s ,  t h e  r e s p o n d e r  i s  n o t  
l i a b l e  f o r  dam ages a r i s i n g  fro m  t h e i r  c le a n u p  a c t io n s  u n le s s  th e y  
a c t  w i t h  g r o s s  n e g l ig e n c e  o r  w i l l f u l  m is c o n d u c t , o r  c a u s e  p e r s o n a l  
i n j u r y  o r  d e a t h .  T h e  p ro p o se d  A la s k a  l e g i s l a t i o n  e x p r e s s l y  c o n f e r s  
l i a b i l i t y  t o  t h e  r e s p o n s ib le  p a r t i e s  f o r  a n y  dam ages r e s u l t i n g  fro m  
t h e  o i l  s p i l l  c le a n u p  e f f o r t s  t h a t  a r e  n o t  s u b je c t  t o  l i a b i l i t y  to  
t h e  r e s p o n s e  a c t i o n  c o n t r a c t o r .  And l i k e  t h e s e  o t h e r  l a w s ,  l i m i t e d  
l i a b i l i t y  w o u ld  a t t a c h  o n ly  t o  c o n t r a c t o r s  t h a t  had  no in v o lv e m e n t  
i n  t h e  s p i l l  i t s e l f .

T h e  p u b l i c  p o l i c y  r e a s o n s  f o r  g r a n t in g  s u c h  l i m i t e d  im m u n ity  
a r e  s i m i l a r  t o  t h o s e  t h a t  p ro m p te d  o t h e r  good. S a m a r it a n  im m u n ity  
f o r  o r g a n i z a t io n s  l i k e  f i r e  and  p o l i c e  d e p a r tm e n t s , m e d ic a l  
p e r s o n n e l ,  an d  o t h e r s .  T h e re  i s  a need  t o  in s u r e  t h a t  h i g h l y  
t r a i n e d  p e r s o n n e l  re m a in  w i l l i n g  t o  re sp o n d  w i t h o u t  h e s i t a t i o n  
d e s p i t e  a d v e r s e ,  o r  e v e n  d a n g e ro u s  c i r c u m s t a n c e s  and  t h a t  th e y  
p r o m p t ly  make th e  d i f f i c u l t  d e c i s io n s  s u c h  a r e s p o n s e  d em an d s.

T h e  im p o r ta n c e  o f  t h i s  l e g i s l a t i o n  a l s o  d i r e c t l y  r e l a t e s  to  
T e s o r o ' s  a b i l i t y  to  m a in t a in  r e s p o n s e  a c t io n  c o n t r a c t o r  s e r v i c e s  in  
P r in c e  W i l l i a m  Sound  and  u n in t e r r u p t e d  m a n u fa c t u r in g  o p e r a t io n s  a t  
c u r  K e n a i  r e f i n e r y .  T e s o r o  m a n u fa c tu r e s  a  f u l l  r a n g e  o f  p e t ro le u m  
p r o d u c t s  and  r e l i e s  a lm o s t  e x c l u s i v e l y  on ANS a s  a fe e d  s t o c k  
( a p p r o x im a t e ly  85-90%  o f  o u r  c ru d e  o i l  i s  ANS) . T h e re  a r e  no known 

v i a b l e  c r u d e  o i l  s u p p ly  o p t io n s  a v a i l a b l e  t o  T e s o r o  a t  t h i s  t im e  
s h o u ld  we no lo n g e r  be a b le  t o  t r a n s p o r t  ANS t o  o u r  r e f i n e r y .

A ly e s k a  i s  th e  o n ly  e n t i t y  w i t h  t h e  s p i l l  r e s p o n s e  
c a p a b i l i t i e s  n e c e s s a r y  f o r  o u r  t a n k e r  t o  m a in t a in  t h e  r e q u i r e d  
c o n t in g e n c y  p la n  f o r  o p e r a t io n  i n  P r in c e  W i l l i a m  S o u n d . H o w e v e r , 
b e c a u s e  o f  A l y e s k a ' s  p o t e n t i a l  l i a b i l i t y  f o r  a s p i l l  f ro m  an 
u n r e la t e d  T e s o r o - c h a r t e r e d  t a n k e r ,  A ly e s k a  p ro p o s e s  t o  m ake c le a n u p  
s e r v i c e s  a v a i l a b l e  o n ly  u n d e r  t e rm s  t h a t  T e s o r o  c a n n o t  m e e t . 
A ly e s k a  i s  r e q u i r i n g  $1 b i l l i o n  i n  " d i r e c t  a c t io n "  f i n a n c i a l  
r e s p o n s i b i l i t y  a s  a c o n d i t io n  f o r  a te rm  a g re e m e n t t h a t  p r o v id e s  
t h e s e  s e r v i c e s .  The  d i r e c t  a c t io n  r e q u ire m e n t  m eans t h a t  th e  
f i n a n c i a l  r e s p o n s i b i l i t y  p r o v id e d  m u st be o f  a n a t u r e  t h a t  w o u ld  
e n a b le  A ly e s k a  t o  s e e k  re im b u rs e m e n t  d i r e c t l y  fro m  t h e  s o u r c e  o f  
th e  f i n a n c i a l  r e s p o n s i b i l i t y  w it h o u t  h a v in g  to  i n i t i a t e  a c l a im ,  o r  
a c t io n  a g a in s t  T e s o r o .

S e n a t e  O i l  a n d  G a s  C o m m i t t e e

F e b r u a r y  22, 1 9 9 1
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T e s o r o  h a s  a n e t  w o rth  o f  a p p r o x im a t e ly  $200 m i l l i o n .  
A lth o u g h  we h a v e  p u t  t o g e t h e r  $1 b i l l i o n  o f  in s u r a n c e  in  
c o o r d in a t io n  w i t h  o u r  v e s s e l ' s  o p e r a t o r ,  t h e  in s u r a n c e  i s  c o m p r is e d  
o f  P r o t e c t io n  & In d e m n it y  C lu b  (P  & I  C lu b )  in s u r a n c e  t h a t  d o e s  n o t  
e x te n d  d i r e c t  a c t io n  to  a p o t e n t i a l  c l a im a n t .  T h e re  i s  no su c h  
" d i r e c t  a c t io n "  in s u r a n c e  to  be fo u n d  a t  t h e s e  l e v e l s ,  and  we a r e  
u n a b le  to  o t h e r w is e  m eet A ly e s k a ' s  c o n d i t io n .  We h a v e  o b t a in e d  an 
a g re e m e n t good u n t i l  Ju n e  3 0 , 1991 w i t h  A ly e s k a  f o r  r e s p o n s e
s e r v i c e s  and a r e  s e e k in g  a m eans to  r e s o l v e  t h i s  p ro b le m  b e f o r e  
t h a t  d a t e .

I f  t h e  p ro p o se d  l e g i s l a t i o n  i s  e n a c t e d ,  we b e l i e v e  we w i l l  be 
a b le  to  a c h ie v e  a  n e g o t ia t e d  a r ra n g e m e n t  f o r  s p i l l '  r e s p o n s e  
s e r v i c e s  t h a t  A ly e s k a  and T e s o ro  c a n  a c c e p t .  I f  we do n o t  o b t a in  
s u c h  an  a g re e m e n t , o r  i f  we f a i l  t o  o b t a in  l e g i s l a t i v e  a c t io n  on 
t h i s  m a t t e r ,  we f a c e ,  a t  b e s t ,  lo n g  and  e x p e n s iv e  l i t i g a t i o n  w i t h  
A ly e s k a  o v e r  t h e i r  r e q u ir e m e n t s  w i t h  u n c e r t a in  r e s u l t s ,  and  a t  
w o r s t  an i n t e r r u p t i o n  o f  o u r  a b i l i t y  t o  o p e r a te  t h e  K e n a i  R e f i n e r y .

T e s o r o  a p p r e c ia t e s  y o u r  r e v ie w  o f  t h e  p ro p o se d  b i l l  and 
e n c o u ra g e s  you  to  in t r o d u c e  t h e  l e g i s l a t i o n  a s  a S e n a te  O i l  and  G as 
C o m m itte e  b i l l .  We w i l l  make p e r s o n n e l  and  c o u n s e l  a v a i l a b l e  a t  
y o u r  c o n v e n ie n c e  t o  d i s c u s s  a n y  i s s u e s  o r  q u e s t io n s .

S e n a t e  O i l  a n d  G a s  C o m m i t t e e

F e b r u a r y  22, 1 9 9 1
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V ic e  P r e s id e n t  -  A d m in i s t r a t io n  
& G o v e rn m e n t A f f a i r s
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!N THE HOUSE BY

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An act relating to civil liability for the go 3d faith response actions of a

response action contractor for oil spills that were not caused by that 

contractor, and providing an effective date.'

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.03.822(a) Is amended to read:

Sec. 46.03.822. STRICT LIABILITY FOR THE RELEASE OF HAZARDOUS SUBSTANCES, (a) 

Notwithstanding any other provision or rule of law and subject only to the defenses set out in (b) of 

this section and the exception set out in (i) of this section, the following persons are strictly liable, 

jointly and severally, for damages to persons or property, whether public or private, including 

damage to the natural resources of the state or a municipality[,] : damage caused by a response 

action contractor for which th ; .esponse action contractor is not liable under AS 46.03.823 or AS 

46.03.825: and for the costs of response, containment, removal, or remedial action incurred by the 

state or a municipality, resulting from an unpermitted release of a hazardous substance or, with 

respect to response costs, the substantial threat of an unpermitted release of a hazardous 

substance:

(1) the owner of, and the person having control over, the hazardous substance at the t;me 

of the release or threatened release; this paragraph does not apply to a consumer product in 

consumer use;

(2) the owner and the operator of a vessel or facility, from which there is a release, or 

a threatened release that causes the incurrence of response costs, of a hazardous substance;

HOUSE B IL L  N O .____



(3) any person who at the time of disposal of any hazardous substance owned or

operated any facility or vessel at which the hazardous substances were disposed of, from which 

there is a release, or a threatened release that causes the incurrence of response costs, of a 

hazardous substance;

(4) any person who by contract, agreement, or otherwise arranged for disposal or

treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous 

substances owned or possessed by the person, other than domestic sewage, or by any other party 

or entity, at any facility or vessel owned or operated by another party or entity and containing 

hazardous substances, from which there is a release, or a threatened release that causes the 

incurrence of response costs, of a hazardous substance;

(5) any person who accepts or accepted any hazardous substances, other than refined

oil, for transport to disposal or treatment facilities, vessels or sites selected by the person, from

which there is a release, or a threatened release that causes the incurrence of response costs, of 

a hazardous substance.

*  Section 2. AS 46.03.823(a) is amended to read:

(a) A person who is a response action contractor with respect to a release or 

threatened release of a hazardous substance other than oil whose acts or omissions are not contrary 

to a response plan or order by a state or federal agency having jurisdiction over the release or 

threatened release is not civilly liable for injuries, costs, damages, expenses, or other liability that 

results from the release or threatened release unless the release or threatened release is caused 

by an act or omission of the response action contractor that is negligent or grossly negligent or 

constitutes intentional misconduct. To show negligence by a response action contractor, a claimant 

must show that the acts or omissions of the contractor under the response action contract were not 

In accordance with generally accepted professional standards and practices at the time the response 

action services were performed.



Sec. AS 46.03.825. OIL SPILL RESPONSE ACTION CONTRACTORS, (a) A person who is 

a response action contractor with respect to a release or threatened release of oil Is not liable for 

injuries, costs, damages, expenses or other liability that results from the release or threatened 

release, or from the response action contractor’s acts or omissions in response to the release or 

threatened release, unless the person bringing a claim against the response action contractor proves 

by a preponderance of the evidence that:

(1) the response action contractor would have been liable for the release or 

threatened release under state or federal law even if that contractor had not carried out a response 

action with respect to the release or threatened release; or

(2) the response action contractor acted with gross negligence or intentional

misconduct.

(b) The liability limitation of (a) of this section does not apply to an action for personal 

injury or death.

(c) As used in this section:

(1) 'response action contract' has the same meaning as in AS 46.03.823(g)(2);

and

(2) 'response action contractor' has the same meaning as in AS 46.03.823(g)(3).

* Sec. 3. A S  46.03 is amended by adding a n e w  section to read:

* Sec. 3. This Act taken effect Immediately In accordance with AS 01.10.070(a).
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ORA/UFA JO IN T  PO S IT IO N  PAPER 

ON HB196

b y  R i k i  O t t

Th e  O i l  R e fo rm  A l l i a n c e  and  U n it e d  F is h e rm e n  o f  A la s k a  
a r e  s t r o n g ly  o pposed  to  t h e  in t e n t  o f  H B 196 . We t h in k  a 
b i l l  t h a t  r e d u c e s  t h e  s t a t e ' s  l i a b i l i t y  s t a n d a r d s  f o r  
r e s p o n s e  a c t io n  c o n t r a c t o r s  (R A C s) i s  b o th  u n n e c e s s a r y  and 
u n d e s i r a b le .

O ur b ig g e s t  c o n c e rn  w i t h  HB196 i s  t h a t  i t  w e a k e n s  la w s  
p a s s e d  o n ly  l a s t  y e a r ,  la w s  d e s ig n e d  to  s t r e n g t h e n  o i l  s p i l l  
p r e v e n t io n  and  r e s p o n s e  i n c e n t i v e s .  A l a s k a ' s  c u r r e n t  
l i a b i l i t y  s t a n d a r d  o f f e r s  m ore p r o t e c t io n  t o  th e  p u b l i c  th a n  
th e  f e d e r a l  g o v e rn m e n t 's  s t a n d a r d  o f  g r o s s  n e g l ig e n c e .  The  
r i g h t  o f  s t a t e s  to  s e t  h ig h e r  s t a n d a r d s  th a n  th e  f e d e r a l  
g o ve rn m e n t i s  a  k e y  p r o v i s io n  o f  t h e  O i l  P o l l u t i o n  A c t  o f  
1990 (O PA 90) and  t h i s  r i g h t  s h o u ld  n o t be d is m is s e d  l i g h t l y .

I f  HB196 i s  v ie w e d  fro m  t h e  p e r s p e c t iv e  o f  f is h e r m e n  
and c o m m u n it ie s  a s  v i c t i m s ,  th e  in a d e q u a c ie s  o f  t h i s  b i l l  
become a p p a r e n t .  HB196 e f f e c t i v e l y  p la c e s  a n o th e r  h u r d le  
a c r o s s  t h e  p a th  o f  v i c t i m s  t r y i n g  t o  g e t  c o m p e n sa t io n  f o r  
dam ages c a u s e d  b y  a c a t a s t r o p h i c  o i l  s p i l l .  F u r t h e r ,  i t  
s h i f t s  t h e  l i a b i l i t y  o f  s p i l l  r e s p o n s e  fro m  RACs to  
t a x p a y e r s .

I t  i s  q u e s t io n a b le  w h e th e r  som eone c a n  assum e a n o t h e r ' s  
l i a b i l i t y .  T h e  s p i l l e r  r e t a i n s  t h e  r i g h t  to  a rg u e  t h a t  th e y  
a r e  n o t l i a b l e .  The  b u rd e n  o f  p r o o f ,  u n d e r  H B 1 96 , l i e s  w i t h  
th e  " p e rs o n  b r in g in g  a  c l a im  a g a in s t  th e  RAC" (C S  HB196 p g .
6 , l i n e s  1 9 - 2 0 ) .  U n t i l  t h e  c a s e  i s  s e t t l e d  i n  a c o u r t  o f  
la w , t h e  v i c t i m  r e m a in s  u n co m p e n sa te d .

A rg u m e n ts  i n  f a v o r  o f  t h i s  b i l l  s t a t e  t h a t  A l a s k a ' s  
l e g a l  a tm o sp h e re  and l i a b i l i t y  e x p o s u r e s  t h a t  d is c o u r a g e  new 
c le a n u p  c o n t r a c t o r s  fro m  e n t e r in g  th e  s t a t e .  B u t f a c t u a l l y ,  
th e  num ber o f  RACs h a s  in c r e a s e d  s i g n i f i c a n t l y  s in c e  E x x o n  
V a ld e z  s p i l l .  I n  A la s k a ,  RACs c o u ld  a l s o  g e t  th e  same c o v e r  
o f  p r o t e c t io n  t h a t  t h e y  s e e k  i n  HB196 b y  in d e m n i f i c a t io n  
th ro u g h  c o n t in g e n c y  p l a n s .

700 I! Street, M  ArtchornRc, AlnsUn D9G01 • (907) 271-.7021

R r q ih d  r * jx r
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T e s o r o ' s  p le a  f o r  im m u n ity  from  A l a s k a ' s  l i a b i l i t y  
s t a n d a r d s  d o e s  n o t s te m  fro m  a  p ro b le m  w i t h  e x i s t i n g  la w ; 
r a t h e r ,  i t  s te m s  fro m  A ly e s k a ' s  r e q u ire m e n t  o f  a  one b i l l i o n  
d o l l a r  d i r e c t  a c t io n  bond fro m  a l l  p a r t i e s  r e g a r d le s s  o f  
s i z e .  L a s t  s e s s io n  c o u n t le s s  h o u rs  w e re  sp e n t  t a i l o r i n g  
HB567 f o r  b o th  l a r g e  and s m a l l  o p e r a t o r s .  I f  A ly e s k a  
r e s t r u c t u r e d  i t s  b o n d in g  r e q u ir e m e n t ,  T e s o r o 's  p ro b le m s  
e v a p o r a t e .

C o n o c o 's  t e s t im o n y  o f  t h e i r  r e c e n t  r e s p o n s e  to  a s p i l l  
w i t h  an  unknow n r e s p o n s ib le  p a r t y  i s  m is le a d in g .  Conoco 
im p l ie d  t h a t  " v o lu n t e e r "  r e s p o n s e , i n  c a s e s  w h e re  th e  
s p i l l e r  i s  e i t h e r  unknown o r  i n s o l v e n t ,  w o u ld  be l im i t e d  i n  
th e  f u t u r e  u n le s s  RA Cs w e re  im m u n ize d .

H o w ever u n d e r  e x i s t i n g  la w , i f  t h e  s p i l l e r  i s  unknown 
o r  i n s o l v e n t ,  th e  s t a t e  a ssu m e s  c o n t r o l  o f  t h e  c le a n u p  -  and 
r e im b u r s e s  RACs f o r  r e a s o n a b le  e x p e n s e s . I t  i s  im p o rta n t  to  
r e a l i z e  t h a t  Conoco  d id  re sp o n d  to  a s p i l l  w i t h  an  unknown 
r e s p o n s ib le  p a r t y  u n d e r  e x i s t i n g  la w  w i t h  e x i s t i n g  l i a b i l i t y  
s t a n d a r d s .

L i a b i l i t y  p r o t e c t io n  f o r  s m a l l  R A C s , su c h  a s  f is h e r m e n  
o r  c o m m u n it ie s , c a n  b e  a c h ie v e d  th ro u g h  c o n t r a c t u a l  
i n d e m n i f i c a t io n .  T h e  p ro b le m  w i t h  s t r i c t  l i a b i l i t y  a s  
p e r c e iv e d  b y  T e s o r o ,  C o n o co , and  e v e n  t h e  co m m un ity  RACs 
s im p ly  d o e s  n o t  e x i s t .

A l a s k a ' s  s t r i c t  l i a b i l i t y  s t a n d a r d  w as w a te re d  down i n  
1989 b y  t h e  l e g i s l a t u r e  so  RACs w o u ld  be l i a b l e  f o r  i n j u r i e s  
c a u s e d  b y  t h e i r  own r e s p o n s e  a c t io n s  o n ly  i f  t h e y  w e re  
r e g l i g e n t  o r  en g ag ed  i n  i n t e n t i o n a l  m is c o n d u c t . U nder 
e x i s t i n g  la w ,  to  show n e g l ig e n c e  by a  RA C , a  c la im a n t  m ust 
show t h a t  t h e  a c t s  o r  o m is s io n s  o f  t h e  c o n t r a c t o r  u n d e r th e  
r e s p o n s e  a c t i o n  c o n t r a c t  w as  n o t  in  a c c o r d a n c e  w i t h  
g e n e r a l l y  a c c e p te d  p r o f e s s io n a l  s t a n d a r d  and p r a c t i c e s  a t  
t h e  t im e  t h e i r  r e s p o n s e  a c t io n  s e r v i c e s  w e re  p e r fo rm e d  (AS 
4 6 . 0 3 . 0 2 3 ( a ) ) .

E x i s t i n g  la w  p r o v id e s  am p le  p r o t e c t io n  f o r  RACs and 
m a r g in a l  p r o t e c t io n  f o r  th e  p u b l i c .  To f u r t h e r  w eaken  th e  
s t a t e ' s  l i a b i l i t y  s t a n d a r d  w o u ld  be a  g ra v e  and  r e g r e t t a b le  
s t e p  aw ay  fro m  t h e  le s s o n s  le a r n e d  fro m  t h e  E x x o n  V a ld e z  
s p i l l .

UNITED FISHERMEN OF ALASKA

Greg Seider
Executive Director

(907) 586-2620
211 4th Streer. Suite 112 Within Alaska 1-800-478 FISH 
Juneau. AK <̂?801 Fax* (907) 463 25-15



Slasfea $tate lUartsJatut*
S e n a t e  C o m m i t t e e  o n  O i l  a n d  G a s

S en a to r  Sam Cotten, C h a irm a n P. 0 .  Box V, State Capital
Senator Drue Pearce, Vice-Chairman Juneau, AK 99811
Senator Bcttye Fahrenkamp (907) 465-3711
Senator Lyman F. Hoffman
Senator Dick Shultz

A p r i l  8 ,  1991

T o : M em b ers , S e n a te  O i l  and  G as C o m m itte e

F ro m : Sam C o t t e n ,  C h a i

A t t a c h e d  i s  a d r a f t  b i l l  on t h e  s u b je c t  o f  r e s p o n s e  
a c t io n ^ c o n t r a c t o r  l i a b i l i t y  t h a t  t h e  c o m m itte e  w i l l  be 
r e v ie w in g  on T h u r s d a y  m o rn in g . T h e  d r a f t  w as p u t  t o g e t h e r  b y  
t h e  p ro p o n e n ts  o f  t h e  l e g i s l a t i o n  ( s p e c i f i c a l l y ,  T e s o r o  and  
C o no co ) w i t h  in p u t  fro m  th e  R e g io n a l  C i t i z e n ' s  A d v is o r y  
C o u n c i l .

T h e  l a s t  s e c t io n  o f  t h e  b i l l  s e t s  up a  p r o c e d u r e  f o r  
in t e r im  r e v ie w  o f  t h e  i s s u e ,  w i t h  a r e p o r t  t o  t i e  l e g i s l a t u r e  
a t  t h e  b e g in n in g  o f  t h e  n e x t  s e s s io n .  T h e  s t r u c t u r e  o f  t h i s  
r e v ie w  i s  l e f t  o p e n , f o r  t h e  l e g i s l a t u r e  t o  s e t  u p .
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I n t r o d u c e d  b y :  B r o w n

KENAI PENINSULA CAUCUS

RESOLUTION NO. 9 1 -5

A RESO LUTIO N  OF TH E K EN A I PEN IN SULA  CAUCUS CONCERNING " O IL  S P I L L  
RESPO N D ER 'S  L IM IT E D  IM M U N ITY ."

W HEREAS, i t  i s  i n  t h e  i n t e r e s t  o f  t h e  c i t i z e n s  o f  t h e  S t a t e  o f  
A la s k a  and  t h e  K e n a i  P e n in s u la  B o ro u g h  t o  e n s u r e  t h a t  q u a l i f i e d ,  
h i g h l y  t r a i n e d  o i l  s p i l l  r e s p o n s e  o r g a n i z a t io n s  a r e  i n  p la c e  and  
r e a d y  t o  re s p o n d  t o  a l l  s p i l l s ;  a n d ,

W HEREAS, t h e  s u c c e s s  o f  a  s p i l l  r e s p o n s e  o r g a n i z a t io n  d e p e n d s  
upon s p i l l  r e s p o n s e  c o n t r a c t o r s  a s  w e l l  a s  c o u n t le s s  f i s h e r m e n ,  
s u b c o n t r a c t o r s ,  and  o t h e r  p a r t - t im e  p r o f e s s i o n a l s  and  s p e c i a l i s t s  
who m u st be  p r e p a r e d  on an  e m e rg e n cy  b a s i s  t o  a c t  s w i f t l y  and  
u n h e s i t a n t l y  i n  t h e  f a c e  o f  a d v e r s e  c i r c u m s t a n c e s  and  o f t e n  w i t h  
f a r  l e s s  t h a n  c o m p le te  in f o r m a t io n ;  a n d ,

W HEREAS, t h e s e  r e s p o n d e r s  w i l l  b e  d e t e r r e d  fro m  p e r fo r m in g  c l e a n ­
up a c t i v i t i e s  on b e h a l f  o f  t h e  p e r s o n  o r  p e r s o n s  a c t u a l l y  
r e s p o n s ib l e  f o r  t h e  s p i l l  i f  t h e y  a r e  u n d u ly  e x p o se d  t o  u n l im i t e d  
l i a b i l i t y  i n  t h e  c o u r s e  o f  t h e i r  r e s p o n s e  a c t i v i t i e s .

NOW, TH EREFO RE B E  I T  RESOLVED by  th e  K e n a i  P e n in s u la  C a u c u s  t h a t  
t h e  s p i l l  r e s p o n s e  c o n t r a c t o r s ,  in c lu d in g  f is h e r m e n ,  
s u b c o n t r a c t o r s  and  p a r t - t im e  p r o f e s s i o n a l s  and  s p e c i a l i s t s ,  who 
p e r fo rm  i n  r e s p o n s e  t o  an  o i l  s p i l l  t o  be b e s t  o f  t h e i r  a b i l i t i e s  
and  f o l l o w in g  t h e  d i r e c t i o n s  o f  r e c o g n iz e d  s t a t e  and  f e d e r a l  
a u t h o r i t i e s ,  s h o u ld  be a f f o r d e d  l im i t e d  im m u n ity  fro m  l a w s u i t s  
a r i s i n g  a s  a  c o n s e q u e n c e  o f  t h e i r  r e s p o n s e  a c t i v i t i e s ;  a n d ,

B E  I T  FURTHER R ESO LV ED , t h a t  th e  K e n a i  P e n in s u la  C a u c u s  s u p p o r t s  
and  e n c o u ra g e s  A la s k a  S t a t e  l e g i s l a t i o n  w h ic h  g r a n t s  a n y  p e r s o n  
who re s p o n d s  t o  an  o i l  s p i l l ,  c a u se d  by  a n o t h e r ,  im m u n ity  fro m  
l i a b i l i t y  fro m  a l l  c o s t s  and dam ages e x c e p t  i n  c a s e s  w h e re  t h e  
r e s p o n d e r  a c t s  w i t h  g r o s s  n e g l ig e n c e  o r  w i l l f u l  m is c o n d u c t ,  o r  
c a u s e s  p e r s o n a l  i n j u r y  o r  w r o n g fu l  d e a t h ;  a n d ,

FURTHER B E  I T  RESO LV ED , w h e re  l i m i t a t i o n s  on im m u n ity  a r e  g r a n te d  
t o  r e s p o n d e r s ,  i t  i s  im p o r ta n t  t h a t  v i c t i m s  be f u l l y  p r o t e c t e d  
and  co m p e n sa te d  f o r  d am ag es, and th e  p a r t y  r e s p o n s ib le  f o r  t h e  
s p i l l  i n  t h e  f i r s t  in s t a n c e  s h a l l  be l i a b l e  f o r  a n y  dam ages 
c a u s e d  by r e s p o n d e r ' s  s im p le  n e g l ig e n c e .
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L i a b i l i t y  U n d e r  E x i s t i n g  A l a s k a  L a w

Gross
Violation

Of
Contingency

Plan

Not
Even
SimplyNegligent

Simply
Negligent

Violated
OSC

Order

C L E A N U P  C O N T R A C T O R  L I A B I L I T Y  F O R  D A M A G E S  C A U S E D  

B Y  C L E A N U P  O P E R A T I O N S

C S H B  1 9 6  a n d  F e d e r a l  L a w  v s .  E x i s t i n g  A l a s k a  L a w

Li a b i l i t y  U n d e r  C S H B  1 9 6  a n d  F e d e r a l  L a w

Caused
Personal
Injury

or
Death

Grossly
Negligent

ntentionally
Caused
Harm

Mote: 
Arguable 
Liability 
Here Under 
Existing Law

Note; Vessel and Oil Owner Both Expressly Liable for Simple Negligence of Cleanup Contractor Under CSHB 196, Sec. 3.
Vessel Owner and Operator Expressly Liable for Simple Negligence of Cleanup Contract Under Sec. 4201(a)(cV4VC) of OPA



Simple Negligence:

" A  person is negligent if he does not use reasonable care. Negligence m a y  result from action or inaction. A  person is negligent if he does not act 

as a reasonably careful person would act under similar circumstances. In this case you [the jury] must decide whether or not defendant used 

reasonable care under the circumstances."

...Wilson v. State. 669 P.2d 1292, 1295 (Alaska 1983)

Gross Negligence:

"[M]ost courts consider that ’gross negligence’ falls short of a reckless disregard of consequences, and differs from ordinary negligence only in degree, 

and not in kind...[i]t signifies mo r e  than ordinary inadvertence or inattention, but less than conscious indifference to consequences; and that it is, 

in other words, merely an extreme departure from the ordinary standard of care."

...Storrs v. Lutheran Hospitals. 661 P.2d 632, 634, n. 1, (Alaska 1983)



im m m m

R E C O V E R Y  O F  C L E A N U P  C O S T S  
C R U D E  SPILL F R O M  90,000 D W T  OIL TANKER

U n d e r  B o t h  E x i s t i n g  L a w  a n d  C S H B  1 9 6

Vessel Owner or Operator Must Provide
1. $ 2 0 2  Million Financial He3pon3lblll ty. 

AS -10.04.040(c)(1)

2. $54 Million Financial Responsibility. 

O P A  Sac. 1016

3. Alaska Law: At Iaa3t $ 5 0  Million

Direct Action. AS 49.04.040(1) 

Federal Law: All Direct Action

OPA, Sec. 1016(1)

B m n
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D A M A G E  R E C O V E R Y  
C R U D E  SPILL F R O M  90,000 D W T  OIL T A N K E R

U n d e r  B o t h  E x i s t i n g  L a w  a n d  C S H B  1 9 6

Vessel Owner or Operator 
Must Provide

1, $ 2 0 2  Million Financial Responsibility. 

AS 4 6 . 0 4 . 0 4 0 ( C ) ( 1 )

2. $54 Million Financial Responsibility. 

OPA Sec. 1016

3. Alaska Law: At least $ 5 0  Million

Direct Action. AS 49.04.040(1) 

Federal Law; All Direct Action 

OPA. Sec. 1016(f)



D A M A G E  R E C O V E R Y  F O R  C L E A N U P  

C O N T R A C T O R ’S  S I M P L E  N E G L I G E N C E *
U n d e r  C S H B  1 9 6

•Based on a Crude Spill From 90 ,000 DWT Oil Tanker



ENDORSEMENTS OF CLEANUP CONTRACTOR LIMITED LIABILITY

B e  I t  f u r t h e r  r e s o l v e d ,  t h a t  t h e  P a c i f i c  F i s h e r i e s  L e g i s l a t i v e  T a s k  F o r c e  
s u p p o r t s  a n d  e n c o u r a g e s  s t a t e  a n d  f e d e r a l  l e g i s l a t i o n  w h i c h  g r a n t s  a n y  p e r s o n  
w h o  r e s p o n d s  t o  a n  o i l  s p i l l ,  c a u s e d  b y  a n o t h e r ,  i m m u n i t y  f r o m  l i a b i l i t y  f r o m  
a l l  c o s t s  a n d  d a m a g e s  e x c e p t  i n  c a s e s  w h e r e  t h e  r e s p o n d e r  a c t s  w i t h  g r o s s  
n e g l i g e n c e  o r  w i l l f u l  m i s c o n d u c t ,  o r  c a u s e s  p e r s o n a l  i n j u r y  o r  w r o n g f u l  d e a t h .

. . . P a c i f i c  F i s h e r i e s  L e g i s l a t i v e  T a s k  F o r c e ,  J u n e  16, 1 9 9 0  ( S i t k a )
A l a s k a  D e l e g a t e s :  Sen. E l i a s o n

Sen. Z h a r o f f  
Pep. Davidson 
Rep. N a v a r r e

I n  p a r t i c u l a r ,  I s u p p o r t  t h e  n e e d  f o r  l i m i t e d  i m m u n i t y  f o r  a l l  o i l  s p i l l  
r e s p o n d e r s  o t h e r  t h a n  l i a b l e  p a r t i e s ,  t o  t h e  e x t e n t  t h a t  i t  m a y  b e  n e c e s s a r y  
t o  e n c o u r a g e  s u c h  p e r s o n s  t o  t a k e  a c t i o n  p r o m p t l y .  P r o m p t  a c t i o n  a f t e r  a 
s p i l l  i s  e s s e n t i a l  t o  p r o t e c t  t h e  m a r i n e  e n v i r o n m e n t  o f  C a l i f o r n i a  f r o m  o i l  
p o l l u t i o n .

A s  y o u  k n o w ,  t h e  O i l  P o l l u t i o n  A c t  o f  1 9 9 0  (P. L .  1 0 1 - 3 8 0 )  w a s  s i g n e d  b y  t h e  
P r e s i d e n t  o n  A u g u s t  18t h .  T h a t  A c t  p r o v i d e s  l i m i t e d  f e d e r a l  i m m u n i t y  f o r  a l l  
o i l  s p i l l  r e s p o n d e r s .

A  l a w  t h a t  d o e s  n o t  a d d r e s s  r e s p o n d e r ' s  c o n c e r n  a b u t  l i a b i l i t y  e x p o s u r e ,  
c a u s i n g  t h e m  t o  h e s i t a t e  i n  r e s p o n d i n g  t o  s p i l l s ,  w o u l d  b e  c o u n t e r p r o d u c t i v e .

O i l  s p i l l  r e s p o n s e  is n o t  a n  e x a c t  s c i e n c e .  D e c i s i o n s  o f t e n  m u s t  b e  m a d e  w i t h  
i n c o m p l e t e  a n d  s o m e t i m e s  c o n f l i c t i n g  i n f o r m a t i o n .  M o r e o v e r ,  t h e  o p e r a t i o n a l  
e n v i r o n m e n t  i s  u n p r e d i c t a b l e .  L i a b i l i t y  s t a n d a r d s  m u s t  t a k e  t h o s e  f a c t o r s  
i n t o  a c c o u n t  i f  e f f e c t i v e  p r o g r a m s  a r e  t o  b e  p u t  i n  p l a c e .

..i.United S t a t e s  C o a s t  G u a r d ,  A u g u s t  28, 1 9 9 0

B e c a u s e  u n n e c e s s a r y  i m p e d i m e n t s  t o  e x p e d i t i o u s  o i l  s p i l l  r e s p o n s e  s h o u l d  b e  
m i n i m i z e d ,  :; w e  s u p p o r t  t h e  c o n c e p t - o f  i m m u n i z i n g  s p i l l  r e s p o n d e r s  b y  p a s s i n g  
t h r o u g h  t h e i r  l i a b i l i t y  t o  t h e  s p i l l e r ,  u n d e r  t h e  f o l l o w i n g  c o n d i t i o n s :  n o n e  
o f  t h e  s p i l l e r ' s  o r i g i n a l  l i a b i l i t y  is i n  a n y w a y  r e d u c e d ,  a n d  t h e r e  a r e  
a d e q u a t e  a s s u r a n c e s  t h a t  a l l  d a m a g e s  w i l l  b e  p a i d ,  a n d  t h a t  t h e  i n j u r e d  

p a r t i e s  c a n  b e  m a d e  w h o l e .

. . . T h e  C a l i f o r n i a  S i e r r a  Clul , A p r i l  21, 1990



MORE ENDORSEMENTS OF CLEANUP CONTRACTORS L IM IT E D  L IA B IL IT Y

C l e a n u p  f i r m s  a r e  w i l l i n g  t o  a c c e p t  l e g a l  r e s p o n s i b i l i t y  f o r  w i l l f u l  
m i s c o n d u c t ,  p e r s o n a l  i n j u r y  o r  w r o n g f u l  d e a t h .  T h e y  n e e d  p r o t e c t i o n  f r o m  
s i m p l e  n e g l i g e n c e  b e c a u s e  t h e y  m u s t  m a k e  q u i c k  d e c i s i o n s  u n d e r  d i f f i c u l t  
c i r c u m s t a n c e s .  S o m e t i m e s  t h e y  m a y  g u e s s  w r o n g .  I n  m o s t  c a s e s ,  t h e y  a r e  n o t  
a c t i n g  o n  t h e i r  ow n ,  b u t  u n d e r  C o a s t  G u a r d  a u t h o r i t y .  T h e  f e d e r a l  g o v e r n m e n t ,  
h o w e v e r ,  is p r o t e c t e d  i n  s u c h  c i r c u m s t a n c e s  f r o m  t h o s e  s e e k i n g  t a r g e t s  f r o m  
w h i c h  t o  r e c o u p  l o s s e s .  C l e a n u p  g r o u p s  a r e  no t .

. . . T h e  S a n  F r a n c i s c o  E x a m i n e r . J u n e  10, 1 9 9 0

R i g h t  n o w ,  o i l  s p i l l  t e a m s  c a n  b e  s u e d  j u s t  f o r  s h o w i n g  u p  t o  f i g h t  t h e  
d a m a g e .  f o r  e v e n t s  t h a t  o c c u r  i n  t h e  c h a o s  o f  a  r e c o v e r y  e f f o r t .  F o r  t h e  
l a n d  t h a t  is d a m a g e d  a s  a  r e s u l t .  A n d  t h e  p r i c e  t a g  c a n  r u n  i n t o  t h e  
b i l l i o n s . ..

W e  u r g e n t l y  n e e d  y o u r  h e l p  t o  p a s s  G o o d  S a m a r i t a n  l i a b i l i t y  p r o t e c t i o n  f o r  o u r  
e f f o r t s .  W e  b e l i e v e  o u r  w o r k  d e s e r v e s  t h e  s a m e  i m m u n i t y  f r o m  l a w s u i t s  a s  a 
d o c t o r  w h o  s t o p s  t o  h e l p  a  h e a r t  a t t a c k  v i c t i m  o n  t h e  s t r e e t .  I n d e e d ,  w e  3t o p  
e v e r y t h i n g  t o  h e l p  a n  i n j u r e d  E a r t h  w h e n  s h e  n e e d s  it.

. . . I n t e r n a t i o n a l  E i r d  R e s c u e  R e s e a r c h  C e n t e r ,  e t  a l . ,  A u g u s t  1 9 9 0

S h o u l d  q u a l i f i e d  i m m u n i t y  n o t  b e  g r a n t e d  t o  r e s p o n d e r  a s  o u t l i n e d  i n  t h e  b i l l ,  
F O R T  h a s  n o  c h a n c e  o f  s u c c e e d i n g .  I c a n n o t  a s k  t h e  m e n  a n d  w o m e n  w h o  h a v e  
v o l u n t a r i l y  t r a i n e d  a n d  b e e n  c e r t i f i e d  i n  o i l  s p i l l  r e c o v e r y  t o  p a r t i c i p a t e  
i f  t h e  p o s s i b i l i t y  o f  a l a w s u i t  h a n g s  o v e r  t h e i r  h e a d s  w h e n  t h e y  a r e  c l e a n i n g  
u p  s o m e o n e  e l s e ' s  s p i l l .

. . . V e n t u r a  C o u n t y  C o m m e r c i a l  F i s h e r m e n ' s  A s s o c i a t i o n ,  M a y  4, 1 9 9 0



I f She ’s No t
A G oob Sam aritan , 

Just Who Is?
L he men and women who 

respond to an oil spill crisis are 
willing to accept many dangers. 

Good Samaritans in every sense 
of the word, they risk uncertain 
seas, fire and exposure.

B.Jut there’s one risk that’s 
truly unacceptable. A  crippling 
lawsuit against the recovery team 

itself Yet, because of an odd quirk 
in the Law, that's a real possibility.

RnLight now, oil spill teams 
can be sued just for showing up to 

fight the damage, for events that 
occur in the chaos of a recovery 
effort. For the land that is dam­

aged as a result. And the price 
tag can run into the billions.

I , this reasonable? The 
Congress of the United States 
doesn’t think so. The California 

State Senate doesn’t think so. In 
fact, only one group wants to be 

able to make the people fighting 
the oil spill pay for the spill itself 

The California Trial Lawyers 
Assodadon.

ZLLhis powerful special inter­
est group has managed to block 
the final steps in enacting Good 

Samaritan protection for oil re­
covery teams. Why? Ksr the oldest 

reason of all— they want the fees.

e
k j c n anator Barry Keene and 

Assemblyman Ted Lem pen are 

working overtime to protea Cal- 
ifomias coastline. And we have a 

major interest in their efforts. We 
are the people who fight oil spills. 

Some of us do so to protea our 

fishing grounds. Some to save in­

nocent wildlife. Others, as pan of 

a responsible petroleum industry. 
We believe that whoever spiffs the 

oil should be liable for the costs—  

not the people who dean it up.

J 4 LYe urgently need your help 
to pass Good Samaritan lia­
bility protecuon for our efforts. 
We believe our work deserves the 

same immunity from lawsuits as 
a doctor who stops to help a heart 

attack viaim on the street. In­
deed, we stop everything to help an 

injured Earth when she needs it

Llease send in the coupons 
bdow and tell the California State 

Assembly to pass SB 2040 au­
thored by Senator Barry Keene. 
It’s the only way to keep some very 

Good Samaritans on the job.

in Uf In Saying N O  To The 
Trial Lawyers, Yes on SB 2010.

r CALLUS.
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Intemsuonsl Bird Rescue Research Center 

Clean Bav • Clean Coastal Waters • Clean Seas 
Ventura Countv Commercial Fishermens Association 

Marine SpUl Response Corporation
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    S E R V I N G  C O M M E R C I A L  F I S H E R M E N  S I N C E  1 9 0 7

V . C . C i F . A .  - 1567 S P I N N A K E R  D R I V E  * STE, 2 0 3 - 1 9 9  • VENTURA, CALIF. 93001
(005) 9 0 5 - 9 7 0 5

H o n o r a b l e  G e org e  O e u k m a j i a m  M a y  4 ,  1990
G o v e r n o r  o f  C a l i f o r n i a  

S t a t e  C a p i t a l  F i r s t  F l o o r  
S a c r a m e n t o ,  C A . 9 5 0 1 4

D e a r  G o v e r n o r  D o u k m e j i a m ,

V e n t u r a  C o u n t y  C o m m e r c i a l  F i s h e r m e n ’ ,3 A s s o c i a t i o n  ( V C C P a ) h a s  
d e v e l o p o d  t h e  F i s h e r m e n ’ s  O i l  R e s p o n s e  Team ( F O R T ) .  A* you  a r e  
a w a r e  t h i 3  r e s o u r c e  o f  c e r t i f L o d  c o m m e r c i a l  f i t h e r m o n  I s  

d e c L g n a d  t o  ba c a l l e d  upon by  c l e a n  up c o o r d i n a t o r s  d u r i n g  an 

em e»rgancy .  FORT w o u ld  p r o v i d e  a d d i t i o n a l  m an p o w e r ,  v o s 3 e l 3 ,  and 
a i r c r a f t  a s  needed  t o  r e s p o n d  w i t h i n  t h e  f i r s t  h o u r s  o f  an o i l  

s p i l l  a rna rg oncy  n o t  d a y s  l a t e r ,

I  h a v e  r e c e i v e d  i n f o r m a t i o n  t h a t  C a l i f o r n i a  T r i a l  L a w y e r *

A s s o c i a t i o n  w i s h e s  t o  c h a n g e  t h e  w o r d i n g  o f  S 3 - 2 0 4 0 .  I n s t e a d  o f  
p r o v i d i n g  q u a l i f i e d  i m m u n i t y  f o r  s p i l l  r o c p o n d e n t s ,  t h a y  p r a f a r  

t o  n e g o t i a t e  I n d e m n i f i c a t i o n  o f  s a i d  r e s p o n d e n t s .

P l e a s e  l e t  ma know y o u r  v i e w p o i n t  on t h i s  i m p o r t a n t  i s s u e .
S h o u L d  q u a l i f i e d  i m m u n i t y  n o t  ba  g r a n t e d  t o  r e s p o n d e s  a s  o u t l i n e  
i n  t h e  b i l l ,  FORT h a s  no c h a n c e  o f  s u c c e e d i n g .  I  c a n n o t  a s k  t h e  
men and women who h a v e  v o l u n t a r i l y  t r a i n e d  and  b e e n  c e r t i f i e d  i n  

o i l  s p i l l  r e c o v e r y  t o  p a r t i c i p a t e  I f  t h e  p o s s i b i l i t y  o f  a 

l a w s u i t  h a n g s  o v e r  t h e L r  h e a d s  when t h e y  a r e  c l e a n i n g  up someone 

• l a e ’ s a p l l l .

B e c a u s e  o f  t h e  s e n s i t i v e  C h a n n e l  I s l a n d s  and n e a r b y  c o a s t a l  

r e g i o n  o u r  a s s o c i a t i o n  s u p p o r t s  F O R T ' S  d e f e n s i v e  c a p a b i l L t l o s  

t o w a r d s  o i l  s o i l l  r e c o v e r y .  I  s h u d d e r  a t  t h e  t h o u g h t  o r  a 

"V A L 0 E Z "  t y p e  s p i l l  e n c i r c l i n g  t h e  I s l a n d s  w h i l e  b u r e a u c r a t s  

n e g o t i a t e  i n d o n m i t y  c l a u s e s .

Y o u r  s u o o o r t  is w e l c o m e .  E n c i o s o C  is our n e w s l e t t e r  anc » wcu . O  

a p p r e c i a t e  your s u b s c r i p t i o n .

Si n e e r e l y .

2 r i a n  J e n is o n

«



G R O S S  N E G L I G E N C E  

S T A N D A R D  F O R  

C L E A N U P  

C O N T R A C T O R S

- E n a c t e d

- P a s s e d  B o t h  H o u s e s

- S p e c i a l  C o m m i s s i o n  

R e c o m m e n d s  A d o p t i o n

- A c t i v e  C o n s i d e r a t i o n  (Bill 

I n t r o d u c e d )

- N o  A c t i v i t y




