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T h e  f o l l o w i n g  is a l i s t  o f  i s s u e s ,  i n  o r d e r  o f  p r i o r i t y ,  
t h a t  t h e  d e p a r t m e n t  is a s k i n g  t h e  A d  H o c  C o m m i t t e e  t o  a d d r e s s  in 
a n y  w o r k e r s '  c o m p e n s a t i o n  l e g i s l a t i o n  i n  1991. A s  y o u  w i l l  n o t e ,  
s o m e  o f  t h e  i s s u e s  w e r e  i n c l u d e d  i n  S B  5 0 8  f r o m  t h e  1 9 9 0  s e s s i o n .  
B o t h  J a n  H a n s e n  a n d  I w i l l  b e  a v a i l a b l e  t o  w o r k  w i t h  y o u  t o  e x p l a i n  
o u r  c o n c e r n s  i n  t h e s e  a r e a s  a n d  e s t a b l i s h  l a n g u a g e  f o r  b i l l  
i n t r o d u c t i o n .

1. A S  2 3 . 3 0 . 0 4 1 ( k ) , p a y m e n t s  t o  t h e  e m p l o y e e  d u r i n g  
r e h a b i l i t a t i o n :  T h e  l a n g u a g e  in S B  508, p r o p o s e d  i n  t h e  1 9 9 0  
l e g i s l a t i v e  s e s s i o n ,  s o l v e s  m o s t  o f  t h e  p r o b l e m s  w i t h  t h i s  
s u b s e c t i o n .

2. A S  2 3 . 3 0 . 0 8 0 :  T h e r e  a r e  l i t e r a l l y  h u n d r e d s  of
u n i n s u r e d  e m p l o y e r s  i n  A l a s k a .  T h o u g h  t h e  d e p a r t m e n t  h a s  r e q u e s t e d  
s e v e r a l  p r o s e c u t i o n s ,  n o n e  h a s  b e e n  s u c c e s s f u l l y  u n d e r t a k e n  s i n c e  
t h e  1 9 8 8  a m e n d m e n t  t o  A S  2 3 . 3 0 . 0 7 5 ( b )  w h i c h  i n c r e a s e d  t h e  c r i m i n a l

7 f i n e  f r o m  $ 1 , 0 0 0  t o  $ 1 0 , 0 0 0 .  M o r e o v e r ,  m a n y  u n i n s u r e d  e m p l o y e r s  
w o r k  d u r i n g  t h e  s u m m e r  s e a s o n  o n l y ,  a n d  b y  t h e  t i m e  t h e  b o a r d  g o e s  
t h r o u g h  i t s  r e q u i r e d  p r o c e s s e s  t o  i s s u e  a s t o p  o r d e r  u n d e r  S e c t i o n  

y-670, t h e  e m p l o y e r  is g o n e  o r  o u t  o f  b u s i n e s s .  A c c o r d i n g l y ,  t o  
e n a b l e  t h e  d e p a r t m e n t  t o  i m p r e s s  e m p l o y e r s  w i t h  t h e  n e e d  t o  p r o v i d e  

i n s u r a n c e  t o  c o v e r  t h e i r  e m p l o y e e s ,  t h e  d e p a r t m e n t  s u g g e s t s  t h e  
f o l l o w i n g :  1) g i v e  t h e  d i v i s i o n  a u t h o r i t y  t o  i s s u e  s t o p  o r d e r s
t h a t  a r e  i m m e d i a t e l y  e f f e c t i v e - - t h a t  is, s t o p  w o r k  n o w ,  h a v e  a 
h e a r i n g  l a t e r ;  a n d  2) g i v e  t h e  b o a r d  t h e  a u t h o r i t y  t o  a s s e s s  c i v i l  
p e n a l t i e s  f o r  f a i l u r e  t o  i n s u r e .

3. A S  2 3 . 3 0 . 1 0 7  a n d  n e w  A S  2 3 . 3 0 . 1 0 8 ,  c o n f i d e n t i a l i t y  
o f  t h e  b o a r d ' s  f i l e s :  T h e r e  is a g r o w i n g  d e m a n d  f o r  c o p i e s  of 

w o r k e r s '  c o m p e n s a t i o n  f i l e s .  W h i l e  t h e r e  a r e  l e g i t i m a t e  u s e s  f o r  
t h e s e  r e c o r d s ,  t h e  d e p a r t m e n t  is c o n c e r n e d  a b o u t  t h e  c o m m e r c i a l  
u s e s  ( i n d e x  b u r e a u s  g e t  t h e  i n f o r m a t i o n  f r o m  t h e  S t a t e  a n d  t h e n  
s e l l  i t  t o  i n s u r a n c e  c o m p a n i e s )  a n d  t h e  i m p r o p e r  u s e s  ( e m p l o y e r s  

s e e k  t h e  i n f o r m a t i o n  t o  d e c i d e  w h e t h e r  o r  n o t  t o  h i r e  a p e r s o n )  of 
t h i s  i n f o r m a t i o n .  U n d e r  t h e  c u r r e n t  f r e e d o m  of i n f o r m a t i o n  
p r o v i s i o n s ,  t h e  i n f o r m a t i o n  m u s t  b e  p r o v i d e d  t o  a n y o n e  r e g a r d l e s s  
o f  hov; i t  m a y  b e  u s e d .  T h e  a t t a c h e d  d r a f t  l a n g u a g e  s e e k s  to 

p r e s e r v e  t h e  l e g i t i m a t e  u s e s  w h i l e  p r e v e n t i n g  s o m e  o f  t h e  
c o m m e r c i a l  o r  i m p r o p e r  u s e s .



4. A S  2 3 . 3 0 . 0 9 5 ( e ) ,  t h e  e m p l o y e r  m a y  h a v e  t h e  e m p l o y e e  
e x a m i n e d  b y  a d o c t o r  t h e  e m p l o y e r  c h o o s e s :  A S  2 3 . 3 0 . 0 9 5 ( h )
c u r r e n t l y  r e q u i r e s  a l l  p a r t i e s  t o  s e r v e  m e d i c a l  r e p o r t s  o n  t h e  
o t h e r  p a r t y  o n c e  a n  a p p l i c a t i o n  o r  p e t i t i o n  h a s  b e e n  f i l e d .  W e  
h a v e  s t r u c t u r e d  t h i s  f i l i n g  r e q u i r e m e n t  i n  8 A A C  4 5 . 0 5 2 .  H o w e v e r ,  
i n  t h e  d i v i s i o n ' s  e x p e r i e n c e ,  e m p l o y e r s  o f t e n  d o  n o t  s e n d  c o p i e s  o f  
t h e i r  m e d i c a l  r e p o r t s  t o  t h e  e m p l o y e e  o r  h i s  r e p r e s e n t a t i v e  o r  t h e  
t r e a t i n g  d o c t o r  w h e n  t h e y  h a v e  e x a m i n a t i o n s  d o n e  u n d e r  A S  
2 3 . 3 0 . 0 9 5 ( e )  b e f o r e  a n  a p p l i c a t i o n  o r  p e t i t i o n  h a s  b e e n  f i l e d .  
T h i s  s e e m s  u n f a i r  t o  t h e  e m p l o y e e  a n d  h i s  t r e a t i n g  p h y s i c i a n ;  if 
t h e r e  a r e  s u g g e s t i o n s  f o r  t r e a t m e n t  f r o m  a n o t h e r  e x a m i n e r ,  t h e  
t r e a t i n g  p h y s i c i a n  o u g h t  t o  k n o w  a b o u t  t h e m .  M o r e o v e r ,  t h e  

e m p l o y e e  o u g h t  t o  k n o w  w h a t  e m p l o y e r ' s  e x a m i n e r  is s a y i n g  a b o u t  h i m  
s i n c e  e m p l o y e r  k n o w s  w h a t  e m p l o y e e ' s  d o c t o r  is s a y i n g .

T o  s o l v e  t h i s  p r o b l e m  t h e  d e p a r t m e n t  s u g g e s t s  t h e  
f o l l o w i n g  c h a n g e s  t o  A S  2 3 . 3 0 . 0 9 5 ( e ) :  A d d  s o m e t h i n g  l i k e ,  " T h e
p h y s i c i a n  c h o s e n  b y  t h e  e m p l o y e r  s h a l l  p r e p a r e  a w r i t t e n  r e p o r t  
f o l l o w i n g  t h e  e x a m i n a t i o n .  W i t h i n  f i v e  d a y s  a f t e r  t h e  e m p l o y e r  
r e c e i v e s  t h e  r e p o r t ,  it s h a l l  p r o v i d e  t h e  o r i g i n a l  r e p o r t  t o  t h e  
b o a r d  a n d  a c o p y  t o  t h e  e m p l o y e e . "  E v e n  t h a t  m i g h t  n o t  b e  e n o u g h .  
P e r h a p s  s o m e t h i n g  a d d i t i o n a l ,  s u c h  a s  t h e  f o l l o w i n g ,  s h o u l d  b e  
a d d e d :  " F o r  t h e  p u r p o s e s  o f  A S  2 3 . 3 0 . 1 5 5 ( e ) ,  n o  c o n t r o v e r s i o n  o f
b e n e f i t s  b a s e d  o n  t h e  r e p o r t  o f  a m e d i c a l  e x a m i n a t i o n  b y  a 

p h y s i c i a n  c h o s e n  b y  t h e  e m p l o y e r  is v a l i d  u n l e s s  t h e  e m p l o y e r  f i l e s  
t h e  o r i g i n a l  o f  t h e  r e p o r t  w i t h  t h e  b o a r d  a n d  a c o p y  w i t h  t h e  
e m p l o y e e  w i t h i n  f i v e  d a y s  a f t e r  t h e  r e p o r t  i s  r e c e i v e d . "  T h e  
e f f e c t  of t h i s  w o u l d  b e  t h a t  t h e  e m p l o y e r  c o u l d  b e  r e q u i r e d  t o  p a y  
a s  2 5 %  p e n a l t y  t o  t h e  e m p l o y e e  e v e n  if i t  f i l e d  a t i m e l y  
c o n t r o v e r s i o n  n o t i c e .

5. A S  2 3 . 3 0 . 1 7 5 ( a ) ,  m i n i m u m  w e e k l y  r a t e  p a y a b l e :  If
y o u  h a v e  h a d  t h e  o p p o r t u n i t y  t o  r e v i e w  t h e  S B  3 2 2  s e c t i o n a l  

a n a l y s i s  w i t h  a n n o t a t e d  c a s e s  J a n  H a n s e n  r e c e n t l y  g a v e  y o u ,  y o u  
w i l l  n o t e  t h a t  t h e r e  a r e  l o t s  o f  p e t i t i o n s  r e q u e s t i n g  p e r m i s s i o n  t o  
p a y  c o m p e n s a t i o n  a t  a r a t e  l e s s  t h a n  $ 1 5 4  p e r  w e e k .  T h e  s t a t u t o r y  
l a n g u a g e  is c o n f u s i n g  a n d  p e r h a p s  e v e n  c o n t r a d i c t o r y ,  t h e  r e g s  w e  
m a d e  s o l v e d  s o m e  of t h e  p r o b l e m  b u t  n o t  a l l  of it, a n d  i t  s e e m s  w e  
n e e d  t o  f i n d  a b e t t e r ,  s e l f - e x e c u t i n g  w a y  t o  d o  t h i s .  H e r e  is t h e  
d e p a r t m e n t ' s  p r o p o s a l :  " T h e  w e e k l y  r a t e  o f  c o m p e n s a t i o n  f o r
d i s a b i l i t y  o r  d e a t h  m a y  n o t  e x c e e d  $ 7 0 0  a n d  i n i t i a l l y  m a y  b e  n o t  
l e s s  t h a n  $ l f 1 0 1 54 w h e n  t h e  e m p l o y e e  h a s  f u r n i s h e d  d o c u m e n t a r y  

p r o o f  o f  t h e  e m p l o y e e ' s  w a g e s  o r  l e s s  t h a n  $ 1 1 0  w h e n  t h e  e m p l o y e e  
h a s  n o t  f u r n i s h e d  d o c u m e n t a r y  p r o o f  o f  t h e  e m p l o y e e ' s  w a g e s . 

H o w e v e r ,  i f  t h e  [ B O A R D  D E T E R M I N E S  T H A T  T H E ]  e m p l o y e e ' s  s p e n d a b l e  
w e e k l y  w a g e [ S ]  .is [ARE] l e s s  t h a n  $ 1 1 0  a w e e k  a s  c o m p u t e d  u n d e r  A S  
2 3 . 3 0 . 2 2 0 ,  o r  l e s s  t h a n  $ 1 5 4  a w e e k  i n  t h e  c a s e  o f  a n  e m p l o y e e  w h o  
h a s  f u r n i s h e d  d o c u m e n t a r y  p r o o f  of t h e  e m p l o y e e ' s  w a g e s ,  t h e  

e m p l o y e e ' s  w e e k l y  c o m p e n s a t i o n  r a t e  s h a l l  e q u a l  t h e  e m p l o y e e ' s  
s p e n d a b l e  w e e k l y  w a g e [ S ]  . T h e  e m p l o y e r  m a y  p a y  c o m p e n s a t i o n  a t  t h e
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e m p l o y e e ' s  s p e n d a b l e  w e e k l y  w a g e  w i t h o u t  a b o a r d  o r d e r  a c c o r d i n g  
t o  r u l e s  e s t a b l i s h e d  b y  t h e  b o a r d .  If t h e  e m p l o y e r  e r r o n e o u s l y  
c o m p u t e s  a n d  p a y s  t h e  e m p l o y e e ' s  r a t e  a t  l e s s  t h a n  $ 1 5 4  p e r  w e e k ,  
t h e  e m p l o y e r  s h a l l  { i n s e r t  s o m e  p e n a l t y  o r  s o m e  i n c e n t i v e  h e r e  so 
t h a t  e m p l o y e r s  w i l l  t a k e  t h i s  s e r i o u s l y  a n d  n o t  t r y  to t a k e  
a d v a n t a g e  o f  e m p l o y e e s . }  If t h e  e m p l o y e e ' s  s p e n d a b l e  w e e k l y  
w a g e [ S ]  is [ARE] g r e a t e r  t h a n  $ 1 5 4 ,  b u t  80 p e r c e n t  o f  t h e  
e m p l o y e e ' s  s p e n d a b l e  w e e k l y  w a g e [ S ]  is l e s s  t h a n  $ 1 5 4 ,  t h e  
e m p l o y e e ' s  w e e k l y  r a t e  of c o m p e n s a t i o n  s h a l l  b e  $ 1 5 4 .  P r i o r  
p a y m e n t s  m a d e  i n  e x c e s s  o f  t h e  a d j u s t e d  r a t e  s h a l l  b e  d e d u c t e d  
f r o m  t h e  u n p a i d  c o m p e n s a t i o n  in t h e  m a n n e r  t h e  b o a r d  d e t e r m i n e s .  
I n  a n y  c a s e ,  t h e  e m p l o y e r  s h a l l  p a y  t i m e l y  c o m p e n s a t i o n . "

T h e  b o a r d  c o u l d  t h e n  r e q u i r e  e m p l o y e r s  t o  f i l e  
a f f i d a v i t s  a n d  d o c u m e n t s  w i t h  t h e  c o m p e n s a t i o n  r e p o r t .  S o m e  
a p p r o p r i a t e  p e n a l t y  s h o u l d  g i v e  t h e m  a n  i n c e n t i v e  t o  d o  it r i g h t ,  

u n l i k e  t h e i r  c u r r e n t  o e h a v i o r .

6. A S  2 3 . 3 0 . 1 5 5 ( d ) ,  l a s t  e m p l o y e r  i n  a m u l t i p l e  

e m p l o y e r / i n s u r e r  c a s e  p a y s  b e n e f i t s  w h i l e  t h e  e m p l o y e r s / i n s u r e r s  
s o l v e  t h e  l i a b i l i t y  d i s p u t e :  As y o u  c a n  s e e  f r o m  t h e  c a s e s  u n d e r
t h i s  s u b s e c t i o n ,  t h e r e  h a v e  b e e n  s o m e  p r o b l e m s  w i t h  t h e  l a n g u a g e .  
T h e  d e p a r t m e n t  s u g g e s t s  t h e  f o l l o w i n g  c h a n g e s :  " W h e n  p a y m e n t  of

[ T E M P O R A R Y  D I S A B I L I T Y ]  b e n e f i t s  is c o n t r o v e r t e d  s o l e l y  o n  t h e  
g r o u n d s  t h a t  a n o t h e r  e m p l o y e r  o r  a n o t h e r  i n s u r e r  o f  t h e  s a m e  
e m p l o y e r  m a y  b e  r e s p o n s i b l e  f o r  a l l  o r  a p o r t i o n  o f  t h e  b e n e f i t s ,  
t h e  m o s t  r e c e n t  e m p l o y e r  o r  i n s u r e r  w h o  is a p a r t y  t o  t h e  c l a i m  
a n d  w h o  m a y  b e  l i a b l e  s h a l l  m a k e  t h e  p a y m e n t s  d u r i n g  t h e  p e n d e n c y  
o f  t h e  d i s p u t e .  W h e n  a f i n a l  d e t e r m i n a t i o n  o f  l i a b i l i t y  is m a d e ,  
a n y  r e i m b u r s e m e n t  r e q u i r e d ,  i n c l u d i n g  i n t e r e s t  a t  t h e  s t a t u t o r y  

r a t e ,  a n d  a l l  r e a s o n a b l e  c o s t s  a n d  a t t o r n e y s '  f e e s  i n c u r r e d  b y  t h e  
p r e v a i l i n g  e m p l o y e r ,  s h a l l  b e  m a d e  w i t h i n  14 d a y s  of t h e  

d e t e r m i n a t i o n . "

7. F i x  t h e  " c o m p e n s a t i o n "  d e f i n i t i o n  p r o b l e m . M o r e  
t h a n  15 y e a r s  a g o  t h e  S u p r e m e  C o u r t  n o t e d  t h a t  " c o m p e n s a t i o n "  
n e e d e d  t o  b e  m o r e  r i g o r o u s l y  a n d  c o n s i s t e n t l y  a p p l i e d  t h r o u g h o u t  
t h e  A c t .  S e e  W i l l i a m s  v. S a f e w a y  S t o r e s , 5 2 5  P . 2 d  1 0 8 7  ( A l a s k a  
1 9 7 4 ) .  T h e  p r o b l e m  w a s  d e a l t  w i t h  i n  t w o  p l a c e s  i n  t h e  19 8 8  
a m e n d m e n t s ,  A S  2 3 . 3 0 . 1 0 5 ( a )  a n d  A S  2 3 . 3 0 . 1 3 0 ( a ) ,  b u t  n o t h i n g  e l s e  
h a s  b e e n  d o n e .  T h i s  is w h a t  t h e  d e p a r t m e n t  r e c o m m e n d s :

a. K e e p  t h e  p r e s e n t  d e f i n i t i o n  o f  " m e d i c a l  a n d  

r e l a t e d  b e n e f i t s , "  A S  2 3 . 3 0 . 2 6 5 ( 2 0 ) .

b. A m e n d  t h e  d e f i n i t i o n  o f  " c o m p e n s a t i o n , "  A S  

2 3 . 3 0 . 2 6 5 ( 8 ) ,  a s  f o l l o w s :  " c o m p e n s a t i o n "  m e a n s  t h e  m o n e y  a l l o w a n c e
p a y a b l e  t o  a n  e m p l o y e e  f o r  d i s a b i l i t y  o r  t h e  d e p e n d e n t s  f o r  t h e  

e m p l o y e e ' s  d i s a b i l i t y  o r  d e a t h  as p r o v i d e d  f o r  i n  t h i s  c h a p t e r  a n d  
i n c l u d e s  t h e  f u n e r a l  b e n e f i t s  p r o v i d e d  f o r  i n  t h i s  c h a p t e r ; "



c. A d d  t h e  f o l l o w i n g  d e f i n i t i o n  o f  b e n e f i t s :
' " b e n e f i t s '  m e a n s  c o m p e n s a t i o n  a n d  m e d i c a l  a n d  r e l a t e d  b e n e f i t s ,  
r e e m p l o y m e n t  p r e p a r a t i o n  b e n e f i t s ,  r e h a b i l i t a t i o n  s p e c i a l i s t  f e e s ,  

a t t o r n e y ' s  f e e s  a n d  l e g a l  c o s t s ,  a n d  i n t e r e s t . "

d. C h a n g e  t h e  f o l l o w i n g  s e c t i o n s  as f o l l o w s :

1/ A S  2 3 . 3 0 . 0 1 0  - C h a n g e  " c o m p e n s a t i o n "  t o

" b e n e f i t s ."
2/ A S  2 3 . 3 0 . 0 1 1 ( b ) ( 2 )  - C h a n g e  " i n c o m e

b e n e f i t s "  t o  " c o m p e n s a t i o n . "
3/ A S  2 3 . 3 0 . 0 1 1 ( b ) ( 3 )  - E l i m i n a t e  t h i s

s u b s e c t i o n .
4/ A S  2 3 . 3 0 . 0 1 1 ( c )  - C h a n g e  " c o m p e n s a t i o n , "  

u s e d  t w i c e  in t h i s  s u b s e c t i o n ,  t o  " b e n e f i t s . "
5/ A S  2 3 . 3 0 . 0 1 1 ( c ) ( 4 )  - C h a n g e  " c o m p e n s a t i o n  

b e n e f i t s "  t o  " b e n e f i t s " ;  c h a n g e  " i n c o m e  b e n e f i t s  o r  m e d i c a l  a n d  

r e l a t e d  b e n e f i t s "  t o  " b e n e f i t s . "
6/ A S  2 3 . 3 0 . 0 1 1 ( c ) (6) - C h a n g e  " c o m p e n s a t i o n "

t o  " b e n e f i t s . "
7/ A S  2 3 . 3 0 . 0 1 2  - C h a n g e  " c o m p e n s a t i o n "  t o

" b e n e f i t s ."
8/ A S  2 3 . 3 0 . 0 1 5 ( a )  - C h a n g e  " c o m p e n s a t i o n , "  

u s e d  t h r e e  t i m e s ,  t o  " b e n e f i t s . "
9/ A S  2 3 . 3 0 . 0 1 5 ( b )  - C h a n g e  " c o m p e n s a t i o n , "  

u s e d  f o u r  t i m e s ,  t o  " b e n e f i t s . "
1 0 /  A S  2 3 . 3 0 . 0 1 5  - C h a n g e  " c o m p e n s a t i o n "  t o  "a

c o n t r i b u t i o n . "
11/ A S  2 3 . 3 0 . 0 1 5 ( e ) (2) - C h a n g e  " c o m p e n s a t i o n "

I-n  l?h p n p f  l  1*5 **
1 2 /  A S  2 3 . 3 0 . 0 1 5 ( f )  - D e l e t e  " a n d

c o m p e n s a t i o n . "
1 3 /  A S  2 3 . 3 0 . 0 1 5 ( h )  - C h a n g e  " c o m p e n s a t i o n , "

u s e d  t h r e e  t i m e s ,  t o  " b e n e f i t s . "
14/ A S  2 3 . 3 0 . 0 1 5 ( i )  - C h a n g e  " c o m p e n s a t i o n "  t o

" b e n e f i t s ."
1 5 /  A S  2 3 . 3 0 . 0 2 0  - C h a n g e  " c o m p e n s a t i o n "  t o

" b e n e f i t s ."
16 /  A S  2 3 . 3 0 . 0 2 5 ( b )  - C h a n g e  t h e  f i r s t

" c o m p e n s a t i o n "  t o  " b e n e f i t s , "  a n d  d e l e t e  t h e  s e c o n d  " c o m p e n s a t i o n "  
o r  a d d  t h e  w o r d  " w o r k e r s ' "  b e f o r e  it.

1 7 /  A S  2 3 . 3 0 . 0 3 0  - C h a n g e  " c o m p e n s a t i o n "  t o  
" b e n e f i t s . "  I t h i n k  t h i s  s e c t i o n  c o u l d  b e  s h o r t e n e d  a l o t  b y  
a d d i n g  t h e  d e f i n i t i o n  o f  " b e n e f i t s "  a n d  u s i n g  t h e  t h r e e  t e r m s ,  
" b e n e f i t s , "  " c o m p e n s a t i o n , "  a n d  " m e d i c a l  a n d  r e l a t e d  b e n e f i t s "
p r o p e r l y  t h r o u g h o u t  i n s t e a d  of r e p e a t i n g  t h e  l i t a n y  o f  w h a t  a m o u n t s  
t o  m e d i c a l  a n d  r e l a t e d  b e n e f i t s .

1 8 /  A S  2 3 . 3 0 . 0 4 5 ( a )  - C h a n g e  " c o m p e n s a t i o n , "
u s e d  t w i c e ,  t o  " b e n e f i t s . "

1 9 /  A S  2 3 . 3 0 . 0 4 5 ( b )  - C h a n g e  " c o m p e n s a t i o n "  t o
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" b e n e f i t s ."
2 0 /  A S  2 3 . 3 0 . 0 5 5  - C h a n g e  " c o m p e n s a t i o n "  t o

" b e n e f i t s . "
2 1 /  A S  2 3 . 3 0 . 0 6 0 ( a )  - C h a n g e  " c o m p e n s a t i o n "  t o

" b e n e f i t s . "
2 2 /  A S  2 3 . 3 0 . 0 6 0 ( b )  - C h a n g e  " c o m p e n s a t i o n "

(in t h e  s a m p l e  n o t i c e )  t o  " b e n e f i t s . "
2 3 /  A S  2 3 . 3 0 . 0 7 5 ( a )  - C h a n g e  " c o m p e n s a t i o n / "  

u s e d  t w i c e ,  t o  " b e n e f i t s . "
2 4 /  A S  2 3 . 3 0 . 0 7 5 ( b )  - C h a n g e  " c o m p e n s a t i o n  o r  

o t h e r  b e n e f i t s "  t o  " b e n e f i t s . "
2 5 /  A S  2 3 . 3 0 . 0 9 2  - D e l e t e  " a n d  c o m p e n s a t i o n . "
2 6 /  A S  2 3 . 3 0 . 1 0 0 ( a )  - C h a n g e  " c o m p e n s a t i o n "  t o

2 7 /  A S  2 3 . 3 0 . 1 0 0 ( b )  - C h a n g e  " c o m p e n s a t i o n "  t o

2 8 /  A S  2 3 . 3 0 . 1 0 0 ( d ) (3) - C h a n g e  " c o m p e n s a t i o n "

2 9 /  A S  2 3 . 3 0 . 1 1 0 ( a )  - C h a n g e  " c o m p e n s a t i o n "  t o

" b e n e f i t s ."

" b e n e f i t s ." 

t o  " b e n e f i t s . "

" b e n e f i t s ."
3 0 /  A S  2 3 . 3 0 . 1 1 0 ( e )  - C h a n g e  " c o m p e n s a t i o n "  t o  

" b e n e f i t s "  o r  " w o r k e r s '  c o m p e n s a t i o n " ?
3 1 /  A S  2 3 . 3 0 . 1 1 0 ( g )  - S h o u l d  t h e  f i r s t

" c o m p e n s a t i o n "  b e  c h a n g e d  t o  " b e n e f i t s " ?
3 2 /  A S  2 3 . 3 0 . 1 2 0 ( a )  - C h a n g e  " c o m p e n s a t i o n "  t o

" b e n e f i t s ."
33/ A S  23. 30. 1 2 5 ( a ) -( f ) - D e p e n d i n g  o n  w h a t  is 

d o n e  i n  A S  2 3 . 3 0 . 1 1 0 ( e ) ,  it s h o u l d  b e  t h e  s a m e  h e r e .  In o t h e r  
w o r d s ,  w h a t  s h o u l d  a " c o m p e n s a t i o n  o r d e r "  b e  c a l l e d ?

3 4 /  A S  2 3 . 3 0 . 1 3 0 ( a ) - ( b )  - S i n c e  t h i s  s e c t i o n  

w a s  c h a n g e d  i n  t h e  1 9 8 8  a m e n d m e n t s ,  I a m  n o t  s u r e  w h a t  s h o u l d  b e  

d o n e  w i t h  it.
35/ A S  2 3 . 3 0 . 1 4 5 ( b )  - R e d r a f t  t h i s  s e c t i o n  a s

f o l l o w s :  " If a n  e m p l o y e r  c o n t r o v e r t s  a n y  b e n e f i t s  e x c e p t
c o m p e n s a t i o n ,  f a i l e d  t o  f i l e  a t i m e l y  c o n t r o v e r s i o n  n o t i c e ,  f a i l e d  
t o  p a y  b e n e f i t s  w i t h i n  15 d a y s  a f t e r  t h e y  b e c o m e  d u e  o r  o t h e r w i s e  
r e s i s t e d  t h e  p a y m e n t  o f  b e n e f i t s ,  a n d  if t h e  e m p l o y e e  h a s  e m p l o y e d  
a n  a t t o r n e y  i n  t h e  s u c c e s s f u l  p r o s e c u t i o n  o f  t h e  c l a i m ,  t h e  b o a r d  
s h a l l  m a k e  a n  a w a r d  t o  r e i m b u r s e  t h e  e m p l o y e e  f o r  t h e  c o s t s  i n  t h e  
p r o c e e d i n g s ,  i n c l u d i n g  a r e a s o n a b l e  a t t o r n e y  fee. T h e  a w a r d  is i n  

a d d i t i o n  t o  t h e  b e n e f i t s  o r d e r e d . "
3 6 /  A S  2 3 . 3 0 . 1 4 5 ( c )  - T h e  s a m e  t e r m  u s e d  f o r  

" c o m p e n s a t i o n  o r d e r "  in A S  2 3 . 3 0 . 1 1 0  a n d  1 2 5  s h o u l d  b e  u s e d  h e r e .  
I n  t h e  l a s t  s e n t e n c e  o f  t h e  s e c t i o n  " c o m p e n s a t i o n  o r  m e d i c a l  a n d  
r e l a t e d  b e n e f i t s "  s h o u l d  b e  c h a n g e d  t o  " b e n e f i t s . "

3 7 /  A S  2 3 . 3 0 . 1 5 5 ( a )  - C h a n g e  " c o m p e n s a t i o n , "  

u s e d  t w i c e ,  t o  " b e n e f i t s . "
3 8 /  A S  2 3 . 3 0 . 1 5 5 ( a ) (1) - C h a n g e  " c o m p e n s a t i o n "

to  " b e n e f i t s . "
39/ A S  2 3 . 3 0 . 1 5 5 ( a ) ( 5 )  - C h a n g e



" c o m p e n s a t i o n , "  u s e d  t w i c e ,  t o  " b e n e f i t s . "
4 0 /  A S  2 3 . 3 0 . 1 5 5 ( f )  - C h a n g e  " c o m p e n s a t i o n , "  

u s e d  t h r e e  t i m e s ,  t o  " b e n e f i t s . "
4 1 /  A S  2 3 . 3 0 . 1 5 5 ( h )  - C h a n g e  " c o m p e n s a t i o n , "  

u s e d  f i v e  t i m e ,  t o  " b e n e f i t s . "
4 2 /  A S  23. 3 0 . 1 5 5 (i) - C h a n g e  " c o m p e n s a t i o n "  t o

" b e n e f i t s ."
4 3 /  A S  2 3 . 3 0 . 1 5 5 ( k )  - D e l e t e  t h e  e n t i r e

s u b s e c t i o n .
4 4 /  A S  2 3 . 3 0 . 1 6 5 ( a )  - C h a n g e  " c o m p e n s a t i o n , "  

u s e d  t w o  t i m e s ,  t o  " b e n e f i t s . "
4 5 /  A S  2 3 . 3 0 . 1 6 5 ( d )  - C h a n g e  " c o m p e n s a t i o n , "  

u s e d  t w o  t i m e s ,  t o  " b e n e f i t s . "
4 6 /  A S  2 3 . 3 0 . 1 6 5 ( e )  - C h a n g e  " c o m p e n s a t i o n "  t o

" b e n e f i t s ."
4 7 /  A S  2 3 . 3 0 . 1 7 0 ( a )  - C h a n g e  " c o m p e n s a t i o n , "  

u s e d  f o u r  t i m e s ,  t o  " b e n e f i t s . "  T h e  t e r m  f o r  " c o m p e n s a t i o n  o r d e r "  
s h o u l d  b e  c h a n g e d  t o  c o m p o r t  w i t h  t h e  t e r m  c h o s e n  i n  A S  2 3 . 3 0 . 1 1 0  

a n d  125.
4 8 /  A S  2 3 . 3 0 . 1 7 0 ( c )  - C h a n g e  " c o m p e n s a t i o n

o r d e r "  t o  t h e  s a m e  t e r m  u s e d  i n  A S  2 3 . 3 0 . 1 1 0  a n d  125.
4 9 /  A S  2 3 . 3 0 . 2 0 5 ( d ) (2) - C h a n g e  " c o m p e n s a t i o n "  

t o  " w o r k e r s '  c o m p e n s a t i o n . "
5 0 /  A S  2 3 . 3 0 . 2 3 0 ( b )  - C h a n g e  " c o m p e n s a t i o n

o r d e r "  t o  t h e  s a m e  t e r m  c h o s e n  in A S  2 3 . 3 0 . 1 1 0  a n d  125.
5 1 /  A S  2 3 . 3 0 . 2 3 5  - C h a n g e  " c o m p e n s a t i o n "  to

" b e n e f i t s ."
5 2 /  A S  2 3 . 3 0 . 2 4 5 ( a )  - C h a n g e  " c o m p e n s a t i o n  o r  

m e d i c a l  s e r v i c e s  a n d  s u p p l i e s "  t o  " b e n e f i t s .
5 3 /  A S  2 3 . 3 0 . 2 4 5 ( b )  - C h a n g e  " c o m p e n s a t i o n "  t o

" b e n e f i t s ."
5 4 /  A S  2 3 . 3 0 . 2 5 5 ( a )  - C h a n g e  " c o m p e n s a t i o n , "  

u s e d  f o u r  t i m e s ,  t o  " b e n e f i t s . "
5 5 /  A S  2 . 3 . 30.255(b) - C h a n g e  " c o m p e n s a t i o n "  t o

" b e n e f i t s ."
5 6 /  A S  2 3 . 3 0 . 2 6 0 ( 2 )  - C h a n g e  " c o m p e n s a t i o n "  t o

" b e n e f i t s ."
5 7 /  A S  2 3 . 3 0 . 2 6 5 ( 2 0 )  - C h a n g e  " c o m p e n s a t i o n "

t o  " b e n e f i t s . "

M o s t  o f  t h e s e  c h a n g e s  s h o u l d  b e  n o r . - c o n t r o v e r s i a l ;  

t h e y  a r e  w h a t  t h e  b o a r d  h a s  b e e n  d o i n g .  If I h a d  a n y  d o u b t s  a b o u t  
t h e m  I p u t  i n  a q u e s t i o n s  m a r k .  T h i s  is n o t  a n  e x h a u s t i v e  l i s t .  

S o m e o n e  e l s e  s h o u l d  g o  t h r o u g h  t h e  l a w  t o  l o o k  f o r  a l l  t h e  u s e s  of 

c o m p e n s a t i o n .  I h a v e  o b v i o u s l y  l e f t  m a n y  u s e s  a s  t h e y  a r e  b e c a u s e  

I t h i n k  t h e y  a r e  c o r r e c t .

8. A S  2 3 . 3 0 . 1 5 5 ( 0 ) ,  r e q u i r i n g  t h e  b o a r d  t o  r e p o r t  
f r i v o l o u s  o r  u n f a i r  c o n t r o v e r s i o n s  t o  t h e  i n s u r a n c e  d i v i s i o n :  T h e
t w o  r e c e n t  b o a r d  d e c i s i o n s  u n d e r  t h i s  s u b s e c t i o n  m a k e  i t  c l e a r  t h i s
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is n o t  w o r k i n g  t h e  w a y  t h e  L e g i s l a t u r e ,  a n d  p r e s u m a b l y  t h e  A d  H o c  
C o m m i t t e e ,  i n t e n d e d .  T h i s  c o u l d  b e  r e m e d i e d  i n  o n e  o f  t w o  w a y s :
1) e i t h e r  d e l e t e  t h e  s u b s e c t i o n  e n t i r e l y  t o  a l l o w  t h e  d i v i s i o n  t o  
r e p o r t  a d j u s t e r  m i s b e h a v i o r  t o  t h e  D i v i s i o n  o f  I n s u r a n c e  a s  it d i d  
b e f o r e  t h e  e n a c t m e n t  o f  t h i s  s u b s e c t i o n ;  o r  2) t h e  m o r e  d e s i r a b l e  
a p p r o a c h  w o u l d  b e  t o  r e w r i t e  i t  as f o l l o w s :  " T h e  b o a r d  s h a l l
p r o m p t l y  n o t i f y  t h e  d i v i s i o n  o f  i n s u r a n c e  if t h e  b o a r d  d e t e r m i n e s  
t h a t  t h e  e m p l o y e r ' s  i n s u r e r  h a s  f i l e d  a n o t i c e  o f  c o n t r o v e r s i o n  f o r  

a r e a s o n  w i t h o u t  l e g a l  m e r i t  o r  b a s e d  o n  a f a l s e  s t a t e m e n t  o f  f a c t  
[ F R I V O L O U S L Y  O R  U N F A I R L Y  C O N T R O V E R T E D  C O M P E N S A T I O N  D U E  U N D E R  T H I S  
C H A P T E R ] . A f t e r  r e c e i v i n g  n o t i c e  f r o m  t h e  b o a r d ,  t h e  d i v i s i o n  o f  

i n s u r a n c e  s h a l l  d e t e r m i n e  if t h e  i n s u r e r  h a s  c o m m i t t e d  a n  u n f a i r  
c l a i m s  s e t t l e m e n t  p r a c t i c e  u n d e r  A S  2 1 . 3 6 . 1 2 5 .  W h e n  t h e  b o a r d  
d e t e r m i n e s  t h a t  t h e  a d j u s t e r  f o r  a s e l f - i n s u r e d  e m p l o y e r  h a s  f i l e d  
a n o t i c e  o f  c o n t r o v e r s i o n  f o r  a r e a s o n  w i t h o u t  l e g a l  m e r i t  o r  b a s e d  
o n  a f a l s e  s t a t e m e n t  o f  fac t ,  t h e  b o a r d  s h a l l  c o n s i d e r  t h e  s e l f -  
i n s u r e d  e m p l o y e r ' s  c l a i m s  a d j u s t i n g  p r a c t i c e s  i n  d e t e r m i n i n g  
w h e t h e r  t o  c a n c e l  o r  r e n e w  a s e l f - i n s u r a n c e  c e r t i f i c a t e . "

9. A S  2 3 . 3 0 . 1 0 5 ( a ) ,  s t a t u t e  of l i m i t a t i o n s :  T h e
f o l l o w i n g  c h a n g e  s h o u l d  b e  m a d e  t o  t h i s  s u b s e c t i o n :  " [ H O W E V E R ,  T H E
M A X I M U M  T I M E  F O R  F I L I N G  T H E  C L A I M  I N  A N Y  E V E N T  O T H E R  T H A N  A R I S I N G  
O U T  O F  A N  O C C U P A T I O N A L  D I S E A S E  S H A L L  B E  F O U R  Y E A R S  F R O M  T H E  D A T E  O F  
I N J U R Y ,  A N D ]  T h e  r i g h t  to c o m p e n s a t i o n  f o r  d e a t h  is b a r r e d  u n l e s s  
a c l a i m  t h e r e f o r e  is f i l e d  w i t h i n  o n e  y e a r  a f t e r  t h e  d e a t h ,  e x c e p t  
t h a t  if p a y m e n t  o f  c o m p e n s a t i o n  h a s  b e e n  m a d e  w i t h o u t  a n  a w a r d  o n  

a c c o u n t  o f  t h e  i n j u r y  o r  d e a t h ,  a c l a i m  m a y  b e  f i l e d  w i t h i n  t w o  
y e a r s  a f t e r  t h e  d a t e  of t h e  l a s t  p a y m e n t  o f  b e n e f i t s  u n d e r  A S  

2 3 . 3 0 . 1 8 0 ,  2 3 . 3 0 . 1 8 5 ,  2 3 . 3 0 . 1 9 0 ,  2 3 . 3 0 . 2 0 0 ,  o r  2 3 . 3 0 . 2 1 5 . "  T h e  
d e l e t e d  l a n g u a g e  w a s  d e c l a r e d  i n v a l i d  i n  W.R. G r a s l e  C o .  v. A l a s k a  
W o r k m e n ' s  C o m p e n s a t i o n  B o a r d , 5 1 7  P . 2 d  9 9 9  ( 1 9 7 4 ) ,  a n d  s h o u l d  h a v e  

b e e n  r e m o v e d  f r o m  t h e  s t a t u t e  l o n g  ag o .

10. A S  2 3 . 3 0 . 2 2 0 ( a ) ( 2 ) ,  d e t e r m i n i n g  t h e  g r o s s  w e e k l y  
e a r n i n g s :  It is o u r  u n d e r s t a n d i n g  o n e  of t h e  p u r p o s e s  o f  t h e
a m e n d m e n t  t o  t h i s  s u b s e c t i o n  w a s  to c u t  d o w n  o n  t h e  g r e a t  d e a l  o f  
l i t i g a t i o n  o n  t h i s  i s s u e .  T h e  a m e n d m e n t  h a s  s u c c e e d e d  i n  t h a t  o n l y  
a h a n d f u l  o f  c a s e s  o n  t h i s  i s s u e  h a v e  c o m e  b e f o r e  t h e  b o a r d  w h i l e  
a q u a r t e r  o f  t h e  c a s e s  c o n c e r n e d  t h i s  i s s u e  b e f o r e  t h e  a m e n d m e n t .

H o w e v e r ,  it is a l s o  o u r  u n d e r s t a n d i n g  t h e  A d  H o c  
C o m m i t t e e  w a s  c o n c e r n e d  t h a t  d e s e r v i n g  e m p l o y e e ' s  r e c e i v e  
c o m p e n s a t i o n  r a t e  a d j u s t m e n t s .  U n f o r t u n a t e l y ,  t h e  a m e n d m e n t  t o  
t h i s  s u b s e c t i o n  h a s  a l s o  r e s u l t e d  i n  a c a s e  l i k e  M u r r a y . S e e  t h e  

m e m o  a b o u t  c o u r t  i n t e r p r e t a t i o n ,  n u m b e r e d  p a r a g r a p h  3. P e r h a p s  t h e  
s u b s e c t i o n  s h o u l d  b e  r e w r i t t e n  t o  s a y  s o m e t h i n g  l i k e  t h e  f o l l o w i n g :  
" I n  t h e  a b s e n c e  o f  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t o  t h e  c o n t r a r y  it 
is p r e s u m e d  t h a t  t h e  e m p l o y e e ' s  g r o s s  w e e k l y  e a r n i n g s  c a n  b e  f a i r l y  
c o m p u t e d  u n d e r  A S  2 3 . 3 0 . 2 2 0 ( a ) ( 1 ) .  If i t  is d e t e r m i n e d  t h a t  t h e  
e m p l o y e e ' s  g r o s s  w e e k l y  e a r n i n g s  c a n n o t  b e  f a i r l y  c a l c u l a t e d  u n d e r



?c

M E M O  T O  K E V I N  D O U G H E R T Y  & M A R Y  P I E R C E  ( C O N T . )  8

RE: S U G G E S T I O N S  F O R  A M E N D M E N T S  T O  T H E  A C T

N O V E M B E R  6, 1 9 9 0

A S  2 3 . 3 0 . 2 2 0 ( a ) ( 1 ) ,  t h e  e m p l o y e e ' s  g r o s s  w e e k l y  e a r n i n g s  f o r  
c a l c u l a t i n g  c o m p e n s a t i o n  s h a l l  b e  d e t e r m i n e d  b y  c o n s i d e r i n g  t h e  
n a t u r e  o f  t h e  e m p l o y e e ' s  w o r k  a n d  w o r k  h i s t o r y ,  b u t  c o m p e n s a t i o n  
m a y  n o t  e x c e e d  t h e  e m p l o y e e ' s  g r o s s  w e e k l y  e a r n i n g s  a t  t h e  t i m e  of 

i n j u r y . "
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T i m o t h y  B y r n e s  
A t t o r n e y  a t  L a w  
509. W. T h i r d  A v e n u e  
A n c h o r a g e ,  A K  9 9 5 0 1 - 2 2 7 3

R e i O r e g o n  W o r k e r ' s  C o m p e n s a t i o n  L a w s

D e a r  Tim:

E n c l o s e d  p l e a s e  f i n d  t h e  f o l l o w i n g :

1) C o p i e s  o f  t h e  f o l l o w i n g  s t a t u t e s :

(a) O R S  ( s h o r t  f o r  O r e g o n  R e v i s e d  S t a t u t e s )  
6 5 6 . 0 0 5 ( 2 8 )  d e f i n i n g  " i n d e p e n d e n t  c o n t r a c t o r "  
b y  r e f e r e n c e  t o  a n o t h e r  s t a t u t e ,  O R S . 7 0 1 . 0 2 5 .

(b) O R S  7 0 1 . 0 2 5 .  P l e a s e  n o t e  t h a t  t h i s  
s t a t u t e  i s  v i r t u a l l y  i d e n t i c a l  t o  t h e  
a d m i n i s t r a t i v e  r u l e  (OAR 436-50-.Q3Q) w h i c h  y o u  
F A X e d  t o  me.

(c) ORS- 6 5 6 ; 0 2 7 ,  d e f i n i n g  s u b j e c t  w o r k e r s  
u n d e r  t h e  O r e g o n  W o r k e r ' s  C o m p e n s a t i o n  La w .

(d) ORS. 6 5 6 . 0 2 9 ,  d e s c r i b i n g  t h e  c o n d i t i o n s  
■ c o n t r o l l i n g  i n d e p e n d e n t  c o n t r a c t o r  s t a t u s .  ■

2) C o p i e s  o f  t h e  f o l l o w i n g  O r e g o n  A d m i n i s t r a t i v e  
R u l e s  o f  t h e  W o r k e r ' s  C o m p e n s a t i o n  D i v i s i o n :

(a) O A R  4 3 6 - 5 0 - 0 3 0 ,  w h i c h  ia i d e n t i c a l  t o  t h e  
r u l e  y o u  F A X e d  t o  me. A g a i n ,  p l e a s e  n o t e  t h a t  
t h i s  r u l e  is e x a c t l y  t h e  s a m e  as t h e  s t a t u t o r y  
d e f i n i t i o n  o f  " i n d e p e n d e n t  c o n t a c t o r "  s e t  
f o r t h  b y  r e f e r e n c e  i n  O R S  6 5 6 , 0 0 5 ( 2 8 ) .

(b) OAR' 4 3 6 - 5 0 - 0 4 0 ,  a l s o  . a  r u l e  o f  t h e  
W o r k e r ' s  C o m p e n s a t i o n  D i v i s i o n .  L i k e w i s e ,  
t  h Is r u l e  is v i r t u a l l y  i d e n t i a a l  t o  t h e  
d e s c r i p t i o n  o f  c o n d i t i o n s  c o n t r o l l i n g
i n d e p e n d e n t  c o n t r a c t o r  s t a t u s  i n  O R S  6 5 6 . 0 2 9 .

3) A  c o p y  o f  C h a p t e r  3, p a g e s  12 a n d  13 of t h e  
C o n t i n u i n g  L e g a l  E d u c a t i o n  H a n d b o o k  o f  t h e  O r e g o n  S t a t e  
B a r  o n  w o r k e r ' s  c o m p e n s a t i o n ,  p u b l i s h e d  i n  1990. 
S e c t i o n  3 . 3 5  c o n t a i n e d  a t y p o g r a p h i c a l  e r r o r  at. t h e
f i r s t  l i n a .  T h e  r e f e r e n c e  s h o u l d  b e  t o  O R S  6 5 6 . 0 0 5 ( 2 8 ) .  
I h a v e  h a n d w r i t t e n  i n  t h e  c o r r e c t i o n .  T h i s  e x c e r p t
s u m m a r i s e s  t h e  l e g i s l a t i v e  a n d  a d m i n i s t r a t i v e  r u l e  
c h a n g e s  c r e a t e d  b y  t h e  19 8 9  O r e g o n  L e g i s l a t u r e .



 —  ----- ■■w im

P a g o  T w o  
J a n u a r y  1 6 , 1 9 9 1

a t l o n  L a w 3

Y o u  c a n  s e e  t h a t  t h e  w o r d s  " i n d e p e n d e n t  c o n t r a c t o r "  w o r e  f i r s t  
i n t r o d u c e d  i n t o  O r e g o n  s t a t u t o r y  a n d  r u l e  f o n u  in 1989. P l e a s e  
n o t e  t h e  l a s t  s e n t e n c e  o f  S e c t i o n  3.35. I B h o p a r d i z e d  O R S  
6 5 6 . 0 0 5 ( 2 8 ) ,  a n d  O R S  6 5 6 . 0 2 9 ,  a n d  f o u n d  n o  c a s o  l a w  i n t e r p r e t i n g  
t h o s e  s t a t u t e s  f o l l o w i n g  t h e  1989 a m e n d m e n t s .

If I c a n  h e  o f . f u r t h e r  a s s i s t a n c e ,  p l e a n o  l e t  m o  kno w .

V e r y  t r u l y  y o u r s

D A V I D  B R E W E R

D B / l a v
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ChaplsrS Covered Emplojertand Employee*

oonnol considered oubjoct worhnr* Tor purpoouo of 
ORS 646.001 to 060.704. OR8 660.061(2).

"Volunteer pcruonntP ana all municipal por- 
suuua] other thou tliuouemployed (Vill time, pnrt 
Iliac, or BubuUUUdtt tlionifor.Olty 030.031(1).

The application muni Include on estimate of 
tha numher of volunteer personnel for which 
c.ovnrnge in requested. Upon receiving tho nppllno- 
lion, the insrunir or flfllf-liuj«m*d employin' muy fix 
anaumed wage rotoa for tha volunteer* which muy 
bo used for purposes of computations under GH8 
650.001 to 656.704. ORS 656.031.

B. Statutory Employer*
1 .  ( 5 1 t 3 3 )  H l H t o r l c u i r e r a p o o t l v Q

In thnpaot, much litigation has c o n c e r n e d  tho 
quantum whether Q worker la an wmployoo or on 
indopondent contractor. In resolving this quoa- 
tion, thecourtohavo applied the tentafor finding 
a contract for hire und right of control.

In rospnnnc to the unrcoofred problems 
cnmted by ft AOttlmctor-aubcontractorrelation­
ship, mnnyotatco have adopted"atatutory 
employer” statutes which make employers liable 

, for the compensation of certain independent con­
tractors and employeeQ of noncomplying aub- 
coutractoni. Those etntutca protect employees 
agalrnt I rreaponoible or uninsured subcontrac­
tors, pr«T«nt tho use of contract a to circumvent 
tha workers'COirtpnnKntion otatutes, and provides 
an incontive for prime contractors to ensuro that 
thoir nubcontrnctora comply with the law. See 
generally 1C A, Larson, Tha Law of Workmen's 
Compensation §§<19.0U--49.22 (1982).

Oregon passed its first version of a statutory 
employer statute in 1979.1979 Or Lrwb, ch 8G4, 
§2 (ORS 666.029). The statute waa amended in 
1981, 1983, and 1985, and 1089.1981 Or Laws, ch 
725, f l ;  1081 Or Laws, ch 854, §4; 1983 Or Laws, 
ch 397, §lj 1983 Or Lawa, ch 579, .5 2a; 1985 Or
Laws, ch 700 §1; 1989 Or Laws, ch  § (HB
232QY, 1989 Or Luwb, ch___§ (HU 25581

2. (93.34) C urren tL aw .
EilTcctivo 10-3-89, if a person (defined to in* 

elude partnerships, joint vonluma, associations, 
corporations, governmental agencies, f»tld tujta 
proprlotorohipiO award* a contract involving the 
performance of labor to a nonsubjuct worker (e.g., 
uu independent contractor) and such labor in not 
a normal and customary part or process of tha 
parson's trade or business, the person awarding 
t.ho contract Jo not responsible for providing 
workcro* compensation insuranco, The person to 
whom the contract is awarded la responsible fur 
providing cover ago for all non-exempt workers 
engaged to porform work under tho contract. OR3 
656.029(2),

If, howevor, the labor conloihplaUd by the con­
tract is a normal and oiiHtomnry pnrt or procoaa of 
Ihu trade or buslnctiB of tlia pernbn awarding the 
von It act, tho person uwnrdingt.hu contract muot 
provide Ymkuru'compensation Insurunco for nil 
individuals other than those exempt under ORB 
656.027 who perform labor undar the contrnrt un­
less tho poraun to whom Ihu contract Is awarded 
provides such coverage before Iubor under tho con­
tract commences.

If the person to whom the contract is awarded 
obtuinu coverage before labor undor tho coutract 
commences but ollow« tbo covorago to lapse 
before uu Individual is injured while performing 
labor under the contract, tho person to whom the 
contract was awarded is trcatod an a noncomply- 
Ingomployor. ORS 656.029(1),

Notwithstanding tho above provisions (ORS 
G5C.029(1)), a person who is registered n» a 
builder pursuant to ORS 701.070 and who Is ac­
ting under a contract to perform work described 
by ORS Chnptor 701 ahull bu considered the sub­
ject employer for all individual!) employed by that 
pcrcon. 1989 Or Laws, ch  §___(1IB2G58).

C. (§3.35) Independent Contractors
ORS 666.f®5(28) defines "independent con­

tractor” na an individual or business entity provid­
ing labor or services for remuneration under the 
following circumstances:

(1)The Individual or business entity provid­
ing the labor or boi-vIcos is free from direction and 
control over tha moans and inannur cr providing 
the labor or services, subject only to tho right of 
the person for whom the labor or eervlceo ore 
provided to specify the desired results;

(2) The individual or business entity provid- 
itig lnbor or services is responsible for obtaining 
all assumed business registrations or professional 
occupation licenses required by state law or locid 
government ordinances for the individual or busi­
ness entity to conduct tho buaineMj

(3)Tho individual or businosa entity provid­
ing labor or services furnishes tools or equipment 
nccusaury for performance of tho contracted lnbor 
or services;

(4) Tho individual or business entity provid­
ing labor or sorvicos has tho authority to hire and 
fire employees! to porform tho labor or services;

(6) Payment for the labor or services Is ' 
mnda upon completion of tho performance of 
spocific portiono of tho project or ifl mado on tho 
bnsla of on annual or periodic retainer;

(O)The individual or business entity provid­
ing labor or aorvlcea la registered undar OHS chap­
ter 701 if the Individual or business entity

J

■}

3-12
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Borrowed Servant Rule Section 3.36

provided labor or wrvtow for which Buch registra­
tion is required;

(7) Federal und etaie Income tax returns in 
the name of tho buuintwa or a buoincao Schedule 
C or furra Schodulo F no part of the personal In- 
como tax return wore Gled for tH.: prcvioua your if 
tho individual or busincus entity performed labor 
or services aa an independent contractor in tho 
previous year; and

(B)Tho individual orbuainoDO entity ropre- 
seuta to tho public that thu laborer eervicco uru to 
he provided by an indopondoully eotnhlishod btrai- 
neao. To qualify uu an indapttudpjitly established 
business, the individual orbusincso entity must 
file a Schedule F aa part of tho personal income 
tflx returns, porform farm labor or oervlcoa report- 
able* on Schedule C, or satiafy four or moro of the 
following circumstances;

(a) The labor or services are primarily 
carried out at a location that (g separate from the 
runldonoo of uu Individual who performs tho labor 
or services, or aro primarily carried out in a 
specific portion of tbe residence, which portion iu 
cob aside ua the location of the business;

(b) Commercial advertising or business 
cords oa is customary in operntingaimilar busi­
nesses are purchased fc the business, or the in­
dividual or busineBB entity has n trade association 
membership;

(c) Talnphone lioting and service are 
uaod for tho business) that ia separate ftem the
fiersonnl residence listingapd scrvico used by an 
ndiyidual who performs the labor or services;

(d) Labor or cervices are performed only 
pursuant to written contracts;

(e) Labor or servjeca are performed for 
two or more different persona within n period or 
onoyoar,

(0 The individual or business entity ns- 
*ur.:"R financial responsibility for defective 
worlanansih'p for *arv>;oB not provided as 
evidenced by the ownership or porformunco 
banda, wnrrantlas, errors and omission insurance 
or liabillLy lnGuranca relating to the labor or ser­
vices to he provided,

The definition of independent cnntrnctor 1? ap­
plicable “as usod In various provisions of ORIj 
chapters 316,5G5, G57 and 701," 1969 Or Lawn ch
 S   (H 613558). Before thu 1989 amondmenbs,
tha words, "independant contractor” did not ap­
pear within Chaptor 656. Case law generally 
viewed “indnpondent contractor71 and "subjuul 
employer1' aa mutually incunsiulont concepts un. 
IfiOA the indopondanl contractor wm designated aa 
a fnitycct employer (i.e.. ulalutory employer) ly  
statute. "Indupondorit contractor" now appears in

\
chapter 650 in ORS 6B0.OOIH28) (definition oflndo- 
pendont contractor), ORS 660.027(7) (regarding v 
sole proprietors), ORS 050.027(8) (regarding 
partnership!)), OH8 658.027(9) (regarding cor­
porate ofiicora), and ORS C6Q.029( • ) (regarding 
jwroono registered an a builder por chapter 701;
1989 0 rL aw och  9,^_ (HD 26E8). It is not ' ■
cleat* if tho new definition of independont contrac­
tor euperaodoo the traditional casv law comutpta, 
thereby enl urging tho potential category of sub­
ject eiupl vyvru und statutory employers by 
mulringthe category of independent contractor 
more restrictive.

D. (53.30) B orrow ed S erv an t Rula
When a general omployor lends an employeo 

to a special employer, tha apodal employer be- • 
comes liable for workere1 compensation only if (1) 
tho omployee made a contract of hire with tho spe­
cial employer; (2) the work being done is oascnlial- 
ly that or the special employer; end (S) tho special 
employer huts the right to control tho details of tho 
work. Newport Seafood V. Shine, 71 Or App 119,
691 P2d 132 (1904).
VI, Multiple Employers .<

A, (83.37) Temporary Service Companies
In Robinson v. Omark Industries, 46 Or App 

203, GU P2d 605 (1980), rov. dismissal, 291 Or 5,
291 P2d 1263 (1981), and Blochnallv. Westwood 
Corporation, 89 Or App 145,747 P2d 412 (1987), 
plaint!ffu were employed by temporary labor oer- 
vice compnniea and ware injured when perform- 
lngeervicos at piointifFrjob site. Tim temporary 
labor service company paid plaintiff a salary, 
taxes, workore1 compensation incurance, social 
security, unemployment, and fringe benefits and 
accepted responsibility for the on the job injury.
The defendants directly supervised tho plaintiffs 
activities at the job sites, including hours, breaks, 
und work assignments. Defendants successfully 
defended civil negligence lawsuits by auscrtingim- 
mun:ty IVom suit based on status os piointiiTa 
employer.

Fb (53.38) Concurrent Employment
Concurrent employment vraa recognized in 

Colwell v. Trotman, 47 Or App 809, 010 FZd 1095 
(1980). Claimant worked for ono dentist on Tues­
days and a second dentist on Wednesdays,
Thursdays, and Fridays. Claimant developed 
epicondylitis us a result of her employment. Tho ,
Court concluded that the Inat irdurioua exposure 
rulo was not applicable because claimant had 
developed her disease concurrently duo to both 
periods of umploymcnt. Tho casa waa remanded to 
develop a formula for apportioning claim cools bo-, 
twoon the two employers. Tho Board remanded 
the caso to the referee.Thorefcrou'o unopccifiod

TOTAL P . 13
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Reinstatement  of Statute of Repose - o l

The statute of repose for architects and engineers was declared unconstitutional by the Alaska 
Supreme Court in April, 1988. (Opinion No. 3290)

With a statute of repose, the time period in which to bring an action usually begins running from the 
date of substantial completion of a project. This is different from a statute of limitations, which 
begins running from the date of Injury or discovery thereof.

Without a statute of repose, builders, architects, and engineers are subject to an indefinite period 
of liability even though they have no control over maintenance of the facilities after substantial 
completion.

Since 1961, 47 states as well as the District of Columbia and Puerto Rico have passed statute of 
repose legislation. 43 of these statutes have been tested in court with 33 ruled constitutional and 
10 ruled unconstitutional. Alaska is included in this latter group. New legislation has been adopted 
in four of the 10 states In which the statute was ruled unconstitutional.

A 1983 study by Victor 0. Shinnerer & Co. indicated that 89.3% of claims are brought within 6 years 
of substantial completion, 95.5% within 8 years, and 96.8% within 10 years.

Design-Bui ld-Lease

The State of Alaska should procure space with reasonable life-cycle cost and quality, particularly 
in large projects.

The State of Alaska should build, own, and finance any space needs in excess of 10,000 square feet 
or any space needed for more than 10 years, unless existing space is available at lease rates 
competitive with life cycle costs of State-owned facilities.

If the decision is made to lease rather than build and own, the Department of Administration should 
address in the lease criteria life-cycle costs, function, indoor environment, public convenience, 
planning, design, appearance, and location, in addition to lease costs.

The lease evaluation committee should include qualified individuals reflecting appropriate experience 
and professional training.

Workers'  Compensation Exempt ion

Design professionals have no control over construction methods and safety as is clearly stated in 
construction contract language. They are, however, often targets for third party suits from injured 
constructions workers because of the design professional's E&0 insurance.

Nationally approximately 23% of all claims against design professionals are for bodily injury. Of 
these, 50% are claims from workers injured at the job site.

1



• Currently 12 states have adopted laws providing immunity to design professionals from third party 
suits on the construction site. These states recognized the Importance of existing contractual 
relationships and wanted to minimize unnecessary litigation, a goal of the single remedy workers' 
compensation laws.

• The requested immunity for design professionals does not apply to the negligent preparations of 
design plans and specifications.

Unified Bui lding Code3

The Alaska Professional Design Council fully supports the following concepts:

Establishment of a statewide building code and appeals board.

• Automatic statewide updating to current building codes.

Consolidation of the administration and enforcement of all building codes under one state agency.

2



February 21,1991

Senate, Slate of Alaska 
c /o  Legislative Offices

Drue Pearce, Chairman 
Labor and Commerce Committee

David Finkelstein, Chairman 
Labor and Commerce Committee 
ITouse of Representatives 
Slate of Alaska

3111 C Street
Anchorage, Alaska 99503

Dear Senator Pearce and Representative Finkelstein:

The Workers' Com pensation Labor M anagement Ad Hoc Committee is subm itting 
a proposal for legislation to be introduced in the 1991 legislative session.

This proposal is one that the committee has been working on for several months. It 
is something that labor and management is committed to and i& a balanced bill. Our 
purpose, as always, is to amend the W orkers' Com pensation statu te  so that it 
provides the best compensation for loss to the injured worker while protecting the 
business community from escalating costs.

We are eager to answer your questions and discuss the proposal. We are also of 
course available to work with legislative drafting.

Thank you for your interest in supporting this legislation.

Very truly yours,

Co-Chairm an
563-3414

Co-Chairm an
276-1640



L E G I S L A T I V E  I N T E N T :  S e c  A S  2 3 . 3 0 . 2 6 5  ( 1 5 )  T h e  p u r p o s e  o f  t h e

a m e n d m e n t  i s  t o  r e a f f i r m  t h e  o r i g i n a l  i n t e n t  o f  t h e  1 9 8 2  

a m e n d m e n t  t o  i n c l u d e  p r i o r  t e m p o r a r y  t o t a l  d i s a b i l i t y  p a y m e n t s  

r e c e i v e d  w i t h i n  t h e  d e f i n i t i o n  o f  g r o s s  w a g e s  s i n c e  s u c h  w o r k e r  

c o m p e n s a t i o n  s e r v e s  a s  w a g e  r e p l a c e m e n t  i n c o m e  a n d  w a s  i n t e n d e d  

t o  b e  i n c l u d e d  a s  g r o s s  i n c o m e .

L E G I S L A T I V E  I N T E N T :  S e c  A S  2 3 . 3 0 . 0 5 5 .  T h i s  s e c t i o n  a d d r e s s e s

t h e  S u p r e m e  C o u r t ’ s  V a n  B i e n e  d e c i s i o n  a n d  t h e  C o u r t ’ s  d e f e r r a l  

t o  t h e  l e g i s l a t u r e  o n  t h e  p o l i c y  q u e s t i o n  o f  e x c l u s i v e  l i a b i l i t y  

f o r  i n s u r e r ’ s  i n  t h e  p e r f o r m a n c e  o f  s a f e t y  i n s p e c t i o n .  T h i s  

a m e n d m e n t  r e s p o n d s  t o  t h e  C o u r t ’ s  p u b l i c  p o l i c y  q u e s t i o n  b y  

p r o v i d i n g  f o r  e x c l u s i v e  l i a b i l i t y  i n v o l v i n g  s a f e t y  i n s p e c t i o n s  o r  

s a f e t y  a d v i s o r y  s e r v i c e s .  N o  c h a n g e  i s  i n t e n d e d  r e g a r d i n g  

l i a b i l i t y  f o r  c o n d u c t  n o t  c o n c e r n i n g  s a f e t y  i n s p e c t i o n s  o r  s a f e t y  

a d v i s o r y  s e r v i c e s .

L E G I S L A T I V E  I N T E N T :  S e c  A S  2 3 . 3 0 . 2 6 5 ( 2 1 ) .  I t  i s  t h e  i n t e n t  o f

t h e  l e g i s l a t u r e  t h a t  t h e  p r e s u m p t i o n  o f  c o m p e n s a b i l i t y  i n  A S  

2 3 . 3 0 . 1 2 0 ( a ) ( 1 )  c o n t i n u e  t o  b e  a p p l i e d  o n l y  t o  t h e  q u e s t i o n  o f  

w h e t h e r  a n  i n j u r y  i s  r e l a t e d  t o  t h e  e m p l o y m e n t .

* * *  T h e  L e g i s l a t u r e  r e q u e s t s  t h a t  t h e  D i v i s i o n  o f  I n s u r a n c e  s t u d y  

t h e  i m p l e m e n t a t i o n  o f  a  " C o n t r a c t i n g  C l a s s i f i c a t i o n  P r e m i u m  

A d j u s t m e n t  P r o g r a m "  t o  p r o v i d e  p r e m i u m  c r e d i t s  f o r  i n s u r e d  

e m p l o y e r s  u n d e r  t h e  A l a s k a  W o r k e r s  C o m p e n s a t i o n  A c t .  T h e  

D i v i s i o n  s h a l l  c o n s u l t  w i t h  a n d  s e e k  p e r i o d i c  r e c o m m e n d a t i o n s  

f r o m  a  C o m m i t t e e  c o m p r i s e d  o f  A l a s k a  L a b o r  a n d  M a n a g e m e n t  

r e p r e s e n t a t i v e s  f o r  t h i s  p u r p o s e .  A  r e p o r t  t o  t h e  L e g i s l a t u r e  

s h a l l  b e  g i v e n ___________________________.



IN T H E  L E G I S L A T U R E  O F  T H F  S T A T E  O F  A L A S K A  

S E V E N T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A B I L L

F o r  a n A c t  e n t i t l e d :  "A n A c t  r e l a t i n g  to w o r k e r s ’ c o m p e n s a t i o n ;  

a n d  p r o v i d i n g  fo r an  e f f e c t i v e  d a t e . "

B E  IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

S e c t i o n  1. A S 2 3 . 3 0 . 0 4 1 ( b ) is a m e n d e d  to read:

(b) T h e  a d m i n i s t r a t o r  s h a l l  [ P E R F O R M  T H E  F O L L O W I N G  

F U N C T I O N S :  ]

(1) e n f o r c e  r e g u l a t i o n s  a d o p t e d  by  th e b o a r d  to  

i m p l e m e n t  t h i s  s e c t i o n ;

(2) r e c o m m e n d  r e g u l a t i o n s  f or  a d o p t i o n  by  t h e  b o a r d  t h a t  

e s t a b l i s h  p e r f o r m a n c e  a n d  r e p o r t i n g  c r i t e r i a  f o r  r e h a b i l i t a t i o n  

s p e c i a l i s t s :

(3) e n f o r c e  t h e  q u a l i t y  a n d  e f f e c t i v e n e s s  of 

r e e m p l o y m e n t  b e n e f i t s  p r o v i d e d  f o r  u n d e r  t h i s  s e c t i o n ;

(4) r e v i e w  on an  a n n u a l  b a s i s  t h e  p e r f o r m a n c e  of  

r e h a b i l i t a t i o n  s p e c i a l i s t s  t o  d e t e r m i n e  c o n t i n u e d  e l i g i b i l i t y  f or  

d e l i v e r y  o f  r e h a b i l i t a t i o n  s e r v i c e s ;

(5) s u b m i t  to t h e  d e p a r t m e n t ,  o n  or b e f o r e  J u l y  1 

[ J a n u a r y  1] of e a c h  y e a r ,  a r e p o r t  of r e e m p l o y m e n t  b e n e f i t s  

p r o v i d e d  u n d e r  t h i s  s e c t i o n  f o r  t h e  p r e v i o u s  c a l e n d a r  [ F I S C A L ]  

y e a r ;  t h e  r e p o r t  m u s t  i n c l u d e  a g e n e r a l  s e c t i o n ,  s e c t i o n s  r e l a t e d  

to e a c h  r e h a b i l i t a t i o n  s p e c i a l i s t  e m p l o y e d  u n d e r  t h i s  s e c t i o n ,  

a n d  a s t a t i s t i c a l  s u m m a r y  of al l  r e h a b i l i t a t i o n  c a s e s ,  i n c l u d i n g

(A) t h e  e s t i m a t e d  a n d  a c t u a l  c o s t  o f  e a c h  a c t i v e  

r e h a b i l i t a t i o n  p l a n :

(B) t h e  e s t i m a t e d  a n d  a c t u a l  t i m e  o f  e a c h  

r e h a b i l i t a t i o n  p l a n ;

(C) a s t a t u s  r e p o r t  o n  a l l  i n d i v i d u a l s  c o m p l e t i n g  

or  t e r m i n a t i n g  a r e e m p l o y m e n t  b e n e f i t s  p r o g r a m  i n c l u d i n g  a r e t u r n  

t o  w o r k  d at e;

(D) t h e  c o s t  of r e e m p l o y m e n t  b e n e f i t s ;

(6) m a i n t a i n  a l i s t  of r e h a b i l i t a t i o n  s p e c i a l i s t s  w h o



m e e t  t h e  q u a l i f i c a t i o n s  e s t a b l i s h e d  u n d e r  t h i s  s e c t i o n ;

(7) m o n i t o r  the a c t i v i t i e s  of m e d i c a l  m a n a g e r s  a s s i g n e d  

by t h e  c a r r i e r  to an i n l u r e d  e m p l o y e e ,  i n c l u d i n g  r e v i e w i n g  

r e p o r t s  or  c o r r e s p o n d e n c e  c o n c e r n i n g  t h e  i n j u r e d  e m p l o y e e ;

(8) p r o m o t e  a w a r e n e s s  a m o n g  p h y s i c i a n s ,  a d j u s t e r s ,  

i n j u r e d  w o r k e r s ,  e m p l o y e r s ,  e m p l o y e e s ,  a t t o r n e y s ,  t r a i n i n g  

p r o v i d e r s ,  a n d  r e h a b i l i t a t i o n  s p e c i a l i s t s  of t h e  r e e m p l o y m e n t  

p r o g r a m  e s t a b l i s h e d  in t h i s  s u b s e c t i o n .

Sec. 2. A S  2 3 . 3 0 . 0 4 1 ( c )  is a m e n d e d  to re ad:

(c) If an  e m p l o y e e  s u f f e r s  a c o m p e n s a b l e  i n j u r y  t h a t  m a y  

p e r m a n e n t l y  p r e c l u d e  a n  e m p l o y e e ’s r e t u r n  to t h e  e m p l o y e e ’s 

o c c u p a t i o n  at t h e  t i m e  o f  i n j u r y ,  t h e  e m p l o y e e  o r  e m p l o y e r  m a y  

r e q u e s t  a n  e l i g i b i l i t y  e v a l u a t i o n  f or  r e e m p l o y m e n t  b e n e f i t s .  T h e  

e m p l o y e e  s h a l l  r e q u e s t  a n  e l i g i b i l i t y  e v a l u a t i o n  w i t h i n  90 d a y s  

a f t e r  t h e  e m p l o y e e  g i v e s  t h e  e m p l o y e r  n o t i c e  of  i n j u r y  u n l e s s  t h e  

a d m i n i s t r a t o r  d e t e r m i n e s  t h e  e m p l o y e e  h a s  an u n u s u a l  an d 

e x t e n u a t i n g  c i r c u m s t a n c e  t h a t  p r e v e n t s  t h e  e m p l o y e e  f r o m  m a k i n g  a 

t i m e l y  r e q u e s t .  If. a f t e r  a r e v i e w  of t h e  b o a r d ’s c a s e  file, th e 

a d m i n i s t r a t o r  d e t e r m i n e s  t h e  e m p l o y e e  is u n l i k e l y  to be a b l e  to 

r e t u r n  to th e  e m p l o y e e ’s o c c u p a t i o n  at t h e  t i m e  o f i n j u r y , [T ]the

a d m i n i s t r a t o r  s h a l l ,  o n  a r o t a t i n g  a n d  g e o g r a p h i c  b a s i s ,  s e l e c t  a 

r e h a b i l i t a t i o n  s p e c i a l i s t  f r o m  t h e  l i s t  m a i n t a i n e d  u n d e r  (b)(6) 

o f t h i s  s e c t i o n  to p e r f o r m  th e  e l i g i b i l i t y  e v a l u a t i o n .

Sec. 3. A S  2 3 . 3 0 . 0 4 1 ( e )  is a m e n d e d  to read:

(e) A n  e m p l o y e e  _i_s [ S H A L L  BE] e l i g i b l e  f or  b e n e f i t s  u n d e r  

t h i s  s e c t i o n  u p o n  t h e  e m p l o y e e ’s w r i t t e n  r e q u e s t  a n d  by h a v i n g  a 

1 i c e n s e d  p h y s i c i a n , o r  r e g a r d i n g  m u s c u l a r ,  s k e l e t a l ,  or 

n e u r o l o g i c a l  i n j u r i e s ,  a l i c e n s e d  p h y s i c i a n  o r  a l i c e n s e d 

p h y s i c a l  o r o c c u p a t i o n a l  t h e r a p i s t ,  p r e d i c t  t h a t  the e m p l o y e e  

w i l l  h a v e  p e r m a n e n t  p h y s i c a l  c a p a c i t i e s  t h a t  a r e  l e s s  t h a n  th e 

p h y s i c a l  d e m a n d s  of t h e  e m p l o y e e ’s j o b  as d e s c n o e d  in t h e  U n i t e d  

S t a t e s  D e p a r t m e n t  o f  L a b o r ’s " S e l e c t e d  C h a r a c t e r i s t i c s  of 

O c c u p a t i o n s  D e f i n e d  in t h e  D i c t i o n a r y  of  O c c u p a t i o n a l  T i t l e s "  fo r

(1) t h e  e m p l o y e e ’s j o b  at the  t i m e  o f  i n j u r y ;  or



(2) o t h e r  j o b s  t h a t  e x i s t  in t h e  l a b o r  m a r k e t  t h a t  t he  

e m p l o y e e  ha s  h e l d  o r  r e c e i v e d  t r a i n i n g  f o r  w i t h i n  10 y e a r s  b e f o r e  

the i n j u r y  o r  t h a t  the e m p l o y e e  h a s  h e l d  f o l l o w i n g  t h e  i n j u r y  fo r 

a p e r i o d  l o n g  e n o u g h  to o b t a i n  t h e  s k i l l s  to c o m p l e t e  in th e  

l a b o r  m a r k e t ,  a c c o r d i n g  to s p e c i f i c  v o c a t i o n a l  p r e p a r a t i o n  c o d e s  

as d e s c r i b e d  in t h e  U n i t e d  S t a t e s  D e p a r t m e n t  of  L a b o r ’s " S e l e c t e d  

C h a r a c t e r i s t i c s  of o c c u p a t i o n s  D e f i n e d  in t h e  D i c t i o n a r y  of 

O c c u p a t i o n a l  T i t l e s . "

Sec. 4. A S  2 3 . 3 0 . 0 4 1 ( h )  is a m e n d e d  to re a d:

(h) W i t h i n  90 d a y s  a f t e r  t h e  r e h a b i l i t a t i o n  s p e c i a l i s t ’s 

s e l e c t i o n  u n d e r  (g) of t h i s  s e c t i o n ,  t h e  r e e m p l o y m e n t  p l a n  m u s t  

be f o r m u l a t e d  a n d  a p p r o v e d .  T h e  r e e m p l o y m e n t  p l a n  m u s t  be 

f o r m u l a t e d  a n d  a p p r o v e d .  T h e  r e e m p l o y m e n t  p l a n  m u s t  i n c l u d e  at 

l e a s t  t h e  f o l l o w i n g :

(1 ) a d e t e r m i n a t i o n  of t h e  o c c u p a t i o n a l  g o a l  in th e  

l a b o r  m a r k e t ;

(2) a n  i n v e n t o r y  of t h e  e m p l o y e e ’s t e c h n i c a l  s k i l l s ,  

p h y s i c a l  a n d  i n t e l l e c t u a l  c a p a c i t i e s ,  a c a d e m i c  a c h i e v e m e n t ,  

e m o t i o n a l  c o n d i t i o n  a n d  f a m i l y  s u p p o r t ;

(3) a p l a n  to a c q u i r e  t h e  o c c u p a t i o n a l  s k i l l s  to be 

e m p l o y a b l e ;

(4) t h e  c o s t  e s t i m a t e  o f  t h e  r e e m p l o y m e n t  p l a n ,  

i n c l u d i n g  p r o v i d e r  fees ; th e a m o u n t  o f  t u i t i o n ,  b o o k s ,  t o o l s ,  an d  

s u p p l i e s ;  t r a n s p o r t a t i o n ;  t e m p o r a r y  l o d g i n g ;  or  j o b  m o d i f i c a t i o n  

d e v i c e s ;

(5) t h e  e s t i m a t e d  l e n g t h  of  t i m e  t h a t  t h e  p l a n  w i l l

t a k e ;

(6) t h e  d a t e  t h e  p l a n  w i l l  c o m m e n c e ;

(7) t h e  e s t i m a t e d  t i m e  o f m e d i c a l  s t a b i l i t y  as p r e d i c t e d  

b y  t h e  p h y s i c i a n ;

(8) a d e t a i l e d  d e s c r i p t i o n  a n d  p l a n  s c h e d u l e ;  [AND]

(9) a f i n d i n g  b y  t he  r e h a b i l i t a t i o n  s p e c i a l i s t  t h a t  the 

i n v e n t o r y  u n d e r  (2) of  t h i s  s u b s e c t i o n  i n d i c a t e s  t h a t  t h e  

e m p l o y e e  c a n  b e  r e a s o n a b l y  e x p e c t e d  to s a t i s f a c t o r i l y  c o m p l e t e  

t h e  p l a n  a n d  p e r f o r m  in a n e w  o c c u p a t i o n  w i t h i n  t h e  t i m e  a n d  c o s t



l i m i t a t i o n s  of t h e  p l a n j  and. [ . ]

 (10) a c e r t i f i c a t i o n  by t he r e h a b i l i t a t i o n  s p e c i a l i s t

t h a t  t h e  p l a n  m e e t s  a ll  t h e  r e q u i r e m e n t s  o f t h i s  s u b s e c t i o n .  If 

t h e  a d m i n i s t r a t o r  f i n d s  t h e  p l a n  d o e s  n o t  m e e t  o n e  o r  m o r e  of the 

r e q u i r e m e n t s  of  t h i s  s u b s e c t i o n ,  t h e  r e h a b i l i t a t i o n  s p e c i a l i s t  

s h a l l  a m e n d  t h e  p l a n  to m e e t  t h e s e  r e q u i r e m e n t s  w i t h o u t  a d d i t i o n  

to t h e  r e h a b i l i t a t i o n  s p e c i a l i s t  fees.

Sec. 5. A S  2 3 . 3 0 . 0 4 1 (k) is r e p e a l e d  a n d  r e e n a c t e d  to read :

(k) T h e  e m p l o y e r  s h a l l  p a y  c o m p e n s a t i o n  to a n  e m p l o y e e

e l i g i b l e  f o r  r e e m p l o y m e n t  b e n e f i t s ,  as f o l l o w s :

(1) u n t i l  t h e  e m p l o y e e  r e a c h e s  m e d i c a l  s t a b i l i t y  o r  t h e

r e e m p l o y m e n t  p l a n  is c o m p l e t e d  o r  t e r m i n a t e d ,  w h i c h e v e r  c o m e s  

fi rs t,  t e m p o r a r y  d i s a b i l i t y  b e n e f i t s  s h a l l  be pai d;

(2) if t h e  e m p l o y e e  r e a c h e s  m e d i c a l  s t a b i l i t y  a n d  ha s 

r e q u e s t e d  r e e m p l o y m e n t  b e n e f i t s  o r  h a s  b e e n  f o u n d  e l i g i b l e  f o r  

r e e m p l o y m e n t  i m p a i r m e n t  b e n e f i t s  s h a l l  t h e n  be p a i d  b i w e e k l y  at 

t h e  e m p l o y e e ’s t e m p o r a r y  t o t a l  d i s a b i l i t y  r a t e  u n t i l  p l a n  

c o m p l e t i o n ,  t e r m i n a t i o n ,  or e x h a u s t i o n  of p e r m a n e n t  i m p a i r m e n t  

b e n e f i t s ;  p e r m a n e n t  i m p a i r m e n t  b e n e f i t s  r e m a i n i n g  u n p a i d  u p o n  

c o m p l e t i o n  o r t e r m i n a t i o n  of t h e  p l a n  s h a l l  be  p a i d  to th e 

e m p l o y e e  in a s i n g l e  l u m p  sum;

(3) if the e m p l o y e e ’s p e r m a n e n t  i m p a i r m e n t  b e n e f i t s  a re  

e x h a u s t e d  b e f o r e  the  c o m p l e t i o n  o r  t e r m i n a t i o n  of th e 

r e e m p l o y m e n t  pl a n ,  t h e  e m p l o y e r  s h a l l  p a y ,  o r  a b i w e e k l y  b a s i s ,  

a n a m o u n t  e q u a l  to 60 p e r c e n t  of th e  e m p l o y e e ’s s p e n d a b l e  w e e k l y  

w a g e  as  d e t e r m i n e d  u n d e r  A s 2 3 . 3 0 . 2 2 0 ,  n o t  t o e x c e e d  S525,  u n t i l  

t h e  c o m p l e t i o n  or t e r m i n a t i o n  of  t h e  pla n;

(4) if th e e m p l o y e e  r e a c h e s  m e d i c a l  s t a b i l i t y  b e f o r e  an 

i m p a i r m e n t  r a t i n g  is g i v e n  as p r o v i d e d  in A S  2 3 . 3 0 . 1 9 0 ,  e x c e p t  

for  t h e  f i r s t  30 d a y s  t h e  e m p l o y e e  s h a l l  be p a i d  60 p e r c e n t  of 

t h e  e m p l o y e e ’s s p e n d a b l e  w e e k l y  w a g e  u n t i l  an i m p a i r m e n t  r a t i n g  

is g i v e n ;  b e n e f i t s  p a i d  m o r e  t h a n  30 d a y s  a f t e r  m e d i c a l  s t a b i l i t y  

b u t  b e f o r e  a n  i m p a i r m e n t  r a t i n g  is g i v e n  s h a l l  be o f f s e t  f r o m  the 

t o t a l  s u m  of p e r m a n e n t  i m p a i r m e n t  b e n e f i t s  d u e  to t h e  e m p l o y e e ;  

a f t e r  t h e  e m p l o y e e  r e a c h e s  m e d i c a l  s t a b i l i t y  a n d  a n  i m p a i r m e n t



r a t i n g  is g i v e n ,  all b e n e f i t s  p a i d  s h a l l  be i n c l u d e d  as permanent, 

i m p a i r m e n t  b e n e f i t s ;

(5) b e n e f i t s  r e l a t e d  to t h e  r e e m p l o y m e n t  p l a n  m a y  not 

e x t e n d  p a s t  t w o  y e a r s  f r o m  t h e  d a t e  o f  t h e  i n i t i a t i o n  of the 60 

p e r c e n t  p a y m e n t  o f  the e m p l o y e e ’s s p e n d a b l e  w e e k l y  w a g e ,  p l a n  

a p p r o v a l ,  o r p l a n  a c c e p t a n c e ,  w h i c h e v e r  d a t e  o c c u r s  f i r s t ,  at 

w h i c h  t i m e  the b e n e f i t s  e x p i r e ;

(6) if the e m p l o y e r  c o n t r o v e r t s  the e m p l o y e e ’s c l a i m  or  

a p p e a l s  a r u l i n g  o f the a d m i n i s t r a t o r  o r  th e  b o a r d  t h a t  is 

f a v o r a b l e  to t h e  e m p l o y e e ,  th e  c o n t r o v e r s i o n  o r  a p p e a l  d e l a y s  

c o m p l e t i o n  of  an e v a l u a t i o n ,  d e v e l o p m e n t ,  c o m m e n c e m e n t  o r  

c o m p l e t i o n  of  a p l a n ,  a n d  t h e  e m p l o y e e  is s u c c e s s f u l  in t h e  

c l a i m  o r  a p p e a l ,  th e  e m p l o y e r  s h a l l  p a y  t h e  e m p l o y e e  60 p e r c e n t  

of  t h e  s p e n d a b l e  w e e k l y  w a g e  d u r i n g  t h e  p e r i o d  o f  c o n t r o v e r s i o n s  

o r a p p e a l ,  e x c e p t  t h a t  t e m p o r a r y  d i s a b i l i t y  b e n e f i t s  s h a l l  be 

p a i d  u n t i l  th e  e m p l o y e e  r e a c h e s  m e d i c a l  s t a b i l i t y ;  f o r  p u r p o s e s  

of  t h i s  p a r a g r a p h  t h e  t w o - y e a r  l i m i t a t i o n  on  p a y m e n t  of  b e n e f i t s  

in (5) of  t h i s  s u b s e c t i o n  d o e s  n o t  b e g i n  to r u n  o r  is t o l l e d ,  a n d  

p a y m e n t s  m a d e  at 60 p e r c e n t  of the e m p l o y e e ’s s p e n d a b l e  w e e k l y  

w a g e  d u r i n g  c o n t r o v e r s i o n  or  a p p e a l  m a y  n o t  be o f f s e t  f r o m  

p e r m a n e n t  i m p a i r m e n t  b e n e f i t s  d u e  to t h e  e m p l o y e e .

Sec. 6. A S  2 3 . 3 0 . 0 4 1 ( 1 )  is a m e n d e d  to r e ad :

(1) t h e  c o s t  of  t h e  r e e m p l o y m e n t  p l a n  i n c u r r e d  u n d e r  t h i s  

s e c t i o n  i_s [ S H A L L  BE] t h e  r e s p o n s i b i l i t y  of t h e  e m p l o y e r ,  s h a l l  

be p a i d  o n  an  e x p e n s e  i n c u r r e d  b a s i s ,  a n d  m a y  n o t  e x c e e d  $ 1 0 , 0 0 0 .  

T h e  c o s t  o f t h e  r e h a b i l i t a t i o n  s p e c i a l i s t  s h a l l  be  p a i d  b y  the  

e m p l o y e r ,  b u t  m a y  n o t  be i n c l u d e d  in d e t e r m i n i n g  t h e  c o s t  o f  t he  

r e e m p l o y m e n t  p l a n .  F e e s  c h a r g e d  b y  a n d  p a i d  to a r e h a b i l i t a t i o n  

s p e c i a l i s t  f o r  s e r v i c e s  m u s t  be c o m p a r a b l e  to f e e s  f o r  s i m i l a r  

s e r v i c e s  in t h e  c o m m u n i t y  in w h i c h  t h e  s e r v i c e s  a r e  p e r f o r m e d ,  as 

d e t e r m i n e d  b v  t h e  a d m i n i s t r a t o r  a c c o r d i n g  to r u l e s  e s t a b l i s h e d  bv 

t h e  b o a r d .

Sec.  7. A S  2 3 . 3 0 . 0 4 1 ( p )  is a m e n d e d  to read:  

(p) In t h i s  s e c t i o n



(1) " a d m i n i s t r a t o r "  m o a n s  t h e  r e e m p l o y m e n t  b e n e f i t s  

a d m i n i s t r a t o r  u n d e r  (a) of t h i s  s e c t i o n ;

(2) " e m p l o y a b i l i t y "  m e a n s  p o s s e s s i n g  t he  a b i l i t y  bu t  not  

n e c e s s a r i l y  the o p p o r t u n i t y  to e n g a g e  in e m p l o y m e n t  t h a t  is 

c o n s i s t e n t  w i t h  t h e  e m p l o y e e ’s p h y s i c a l  s t a t u s  i m p o s e d  by the 

c o m p e n s a b l e  in j u r y :

(3) " l a b o r  m a r k e t "  m e a n s  a g e o g r a p h i c a l  a r e a  t h a t  o f f e r s

e m p l o y m e n t  o p p o r t u n i t i e s  in t h e  f o l l o w i n g  p r i o r i t y ;

(A) a r e a  of r e s i d e n c e ;

(B) a r e a  of l a s t  e m p l o y m e n t ;

(C) th e  s t a t e ;

(D) o t h e r  s t a t e s ;

 (4) " m e d i c a l  m a n a g e r "  m e a n s  a n u r s e ,  r e h a b i l i t a t i o n

s p e c i a l i s t ,  o r  o t h e r  h e a l t h  c a r e  p r o v i d e r  a s s i g n e d  b y  t h e  c a r r i e r  

t o  a s s i s t  an e m p l o y e e  in c o o r d i n a t i n g  m e d i c a l  b e n e f i t s ,  or  to 

m o n i t o r  t h e  e m p l o y e e ’s m e d i c a l  s e r v i c e s ;

( 5.) " p h y s i c a l  c a p a c i t i e s "  m e a n s  o b j e c t i v e  a n d  m e a s u r a b l e  

p h y s i c a l  t r a i t s  s u c h  as a b i l i t y  to l i f t  a n d  c a r r y ,  w a l k ,  s t a n d  or  

sit, p u s h ,  pu l l ,  c l i m b ,  b a l a n c e ,  s t o o p ,  k n e e l ,  c r o u c h ,  c r a w l ,  

r e a c h ,  h a n d l e ,  f i n g e r ,  fe e l ,  t a l k ,  h e a r  o r  see;

(6 ) f (5 ) 1 " p h y s i c a l  d e m a n d s "  m e a n s  t h e  p h y s i c a l  

r e q u i r e m e n t s  of th e j o b  s u c h  as s t r e n g t h ,  i n c l u d i n g  p o s i t i o n s  

s u c h  as s t a n d i n g ,  w a l k i n g ,  s i t t i n g ,  a n d  m o v e m e n t  of  o b j e c t s  s u c h  

a s  l i f t i n g ,  c a r r y i n g ,  p u s h i n g ,  p u l l i n g ,  c l i m b i n g ,  b a l a n c i n g ,  

s t o o p i n g ,  k n e e l i n g ,  c r o u c h i n g ,  c r a w l i n g ,  r e a c h i n g ,  h a n d l i n g ,  

f i n g e r i n g ,  f e e l i n g ,  t a l k i n g ,  h e a r i n g ,  or  s e e i n g ;

(7 ) [(6 ) 1 " r e h a b i l i t a t i o n  s p e c i a l i s t "  m e a n s  a p e r s o n  w h o  

is a c e r t i f i e d  i n s u r a n c e  r e h a b i l i t a t i o n  s p e c i a l i s t ,  a c e r t i f i e d  

r e h a b i l i t a t i o n  c o u n s e l o r ,  o r  a p e r s o n  w h o  h a s  e q u i v a l e n t  or 

b e t t e r  q u a l i f i c a t i o n s  as d e t e r m i n e d  u n d e r  r e g u l a t i o n s  a d o p t e d  b y  

t h e  d e p a r t m e n t ;

(8 ) T (7)1 " r e m u n e r a t i v e  e m p l o y a b i l i t y "  m e a n s  h a v i n g  t h e  

s k i l l s  t h a t  a l l o w  a w o r k e r  to be c o m p e n s a t e d  w i t h  w a g e s  or  o t h e r  

e a r n i n g s  e q u i v a l e n t  to at l e a s t  60 p e r c e n t  of  t h e  w o r k e r ’s g r o s s  

h o u r l y  w a g e s  at t h e  t i m e  of i n j u r y ;  if the e m p l o y m e n t  is o u t s i d e  

t h e  s t a t e ,  t h e  s t a t e d  60 p e r c e n t  s h a l l  be a d j u s t e d  to a c c o u n t  f o r



t h e  d i f f e r e n c e  b e t w e e n  t h e  a p p l i c a b l e  s t a t e  a v e r a g e  w e e k l y  w a g e  

a n d  t h e  A l a s k a  a v e r a g e  w e e k l y  w a g e .

Sec. 8. A S  2 3 . 3 0 . 0 4 1  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

(q) A f t e r  a m e d i c a l  m a n a g e r  h a s  b e e n  a s s i g n e d  to an i n j u r e d  

e m p l o y e e ,  t h e  m e d i c a l  m a n a g e r  s h a l l  s e n d  w r i t t e n  n o t i c e  to the  

e m p l o y e e ,  t h e  e m p l o y e r ,  a n d  t h e  e m p l o y e e ’s p h y s i c i a n  e x p l a i n i n g  

in w h a t  c a p a c i t y  t h e  m e d i c a l  m a n a g e r  is e m p l o y e d ,  w h o  t h e  

m e d i c a l  m a n a g e r  r e p r e s e n t s ,  a n d  t h e  s c o p e  o f  t h e  s e r v i c e s  to be 

p r o v  i d e d .

Sec. 9. A S  2 3 . 3 0  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

S e c  2 3 . 3 0 . 0 4 7  B E N E F I T S  F O R  H E A L T H  I N S U R A N C E .  (a ) A n  e m p l o y e r  

w h o  p a y s  c o m p e n s a t i o n  to a n  i n j u r e d  e m p l o y e e  u n d e r  AS  

2 3 . 3 0 . 0 4 1 ( k ) , A S  2 3 . 3 0 . 1 8 0 ,  A S  2 3 . 3 0 . 1 8 5 ,  A S  2 3 . 3 0 . 1 9 0 ,  AS 

2 3 . 3 0 . 2 0 0  o r  As  2 3 . 3 0 . 2 1 5 ,  a n d  w h o  p r o v i d e d  h e a l t h  i n s u r a n c e  at 

t h e  d a t e  o f  i n j u r y ,  s h a l l  m a k e  p a y m e n t s  to r e i m b u r s e  t h e  e m p l o y e e  

f o r  h e a l t h  i n s u r a n c e  b e n e f i t s  l o s t  fo r  th e  e m p l o y e e  o r  e m p l o y e e  

a n d  c o v e r e d  d e p e n d e n t s  as p r o v i d e d  b e l o w .

(b) P a y m e n t s  u n d e r  t h i s  s e c t i o n  s h a l l  be d e t e r m i n e d  at an 

a m o u n t  e q u a l  to t h e  e m p l o y e r ’s c u r r e n t  c o n t r i b u t i o n  t o w a r d  h e a l t h  

i n s u r a n c e  b e n e f i t s  as t h e y  r e l a t e  to a t e r m  o f  e m p l o y m e n t  o r  t he  

a m o u n t  p a i d  b y  t h e  e m p l o y e e  f o r  r e p l a c e m e n t  c o v e r a g e ,  w h i c h e v e r  

a m o u n t  is les s.

(c) P a y m e n t s  r e q u i r e d  u n d e r  t h i s  s e c t i o n  c o m m e n c e  w h e n  t h e  

e m p l o y e e ’s h e a l t h  i n s u r a n c e  p r o v i d e d  b y  t h e  e m p l o y e r ’s 

c o n t r i b u t i o n  c e a s e s ,  a n d  s h a l l  c o n t i n u e  u n t i l  t h e  e m p l o y e e  is no 

l o n g e r  r e c e i v i n g  b e n e f i t s  u n d e r  s e c t i o n  (a) a b o v e ,  o r  f o r  

e i g h t e e n  m o n t h s ,  w h i c h e v e r  p e r i o d  is s h o r t e r .

(d) P r o v i d e d  t h a t  t h e  b e n e f i t s  u n d e r  t h i s  s e c t i o n  s h a l l  o n l y  

b e c o m e  d u e  u p o n  o n - g o i n g  d e m o n s t r a t e d  p r o o f  t h a t  t h e  e m p l o y e e  h a s  

s e c u r e d  h e a l t h  i n s u r a n c e .  T h e  i n s u r a n c e  m a y  be in t h e  f o r m  o f  a 

p u r c h a s e d  i n d i v i d u a l  c o n v e r s i o n  p o l i c y ,  a p r i v a t e  i n s u r a n c e  

p o l i c y ,  C O B R A ,  o r  a n o t i c e  of  s e l f - p a y m e n t  to  o r  c o n t i n u a n c e  

u n d e r  t h e  h o u r  b a n k  p r o v i s i o n  of a u n i o r  h e a l t h  o r  vrelfare t r u s t .



(e) If b e n e f i t s  p a y a b l e  u n d e r  th e t e r m s  o f  t h i s  S e c t i o n  a r e  

n o t  p a i d  w i t h i n  30 d a y s  a f t e r  it h a s  b e e n  p r e s e n t e d  f o r  p a y m e n t  

to th e  e m p l o y e r ,  t h e r e  s h a l l  be a d d e d  to t h a t  b e n e f i t  a n a m o u n t  

e q u a l  to 25 p e r c e n t  of  it, w h i c h  s h a l l  b e  p a i d  at the  s a m e  t i m e  

as, bu t  in a d d i t i o n  to, t h e  b e n e f i t .

Sec. 10. A S  2 3 . 3 0 . 0 5 5  is a m e n d e d  to read:

Sec. 2 3 . 3 0 . 0 5 5 .  E X C L U S I V E N E S S  O F  L I A B I L I T Y .  T h e  l i a b i l i t y  

of  an e m p l o y e r  p r e s c r i b e d  in A S  23.30.0-15 is e x c l u s i v e  a n d  in 

p l a c e  of al l o t h e r  l i a b i l i t y  of t h e  e m p l o y e r  a n d  a n y  f e l l o w  

e m p l o y e e  to  t h e  e m p l o y e e ,  t h e  e m p l o y e e ’s l e g a l  r e p r e s e n t a t i v e ,  

h u s b a n d  o r  w i f e ,  p a r e n t s ,  d e p e n d e n t s ,  n e x t  of  kin, a n d  a n y o n e  

o t h e r w i s e  e n t i t l e d  to r e c o v e r  d a m a g e s  f r o m  t h e  e m p l o y e r  or  f e l l o w  

e m p l o y e e  at  l a w  or  in a d m i r a l t y  on a c c o u n t  of  t h e  i n j u r y  or 

d e a t h .  T h e  l i a b i l i t y  o f  t h e  e m p l o y e r  is e x c l u s i v e  e v e n  if th e  

e m p l o y e e ’s c l a i m  is b a r r e d  u n d e r  A S  2 3 . 3 0 . 0 2 2 .  H o w e v e r ,  if an 

e m p l o y e r  f a i l s  to s e c u r e  p a y m e n t  o f  c o m p e n s a t i o n  as r e q u i r e d  b y  

t h i s  c h a p t e r ,  a n  i n j u r e d  e m p l o y e e  o r  t h e  e m p l o y e e ’s l e g a l  

r e p r e s e n t a t i v e  in c a s e  d e a t h  r e s u l t s  f r o m  t h e  i n j u r y  iiiay e l e c t  to 

c l a i m  c o m p e n s a t i o n  u n d e r  t h i s  c h a p t e r  [,] o r  t o  m a i n t a i n  an 

a c t i o n  a g a i n s t  t h e  e m p l o y e r  at  l a w  o r  in a d m i r a l t y  f o r  d a m a g e s  cn 

a c c o u n t  o f  th e  i n j u r y  o r  d e a t h .  I n  t h a t  a c t i o n x  t h e  d e f e n d a n t  

m a y  n o t  p l e a d  as  a d e f e n s e  t h a t  t h e  i n j u r y  w a s  c a u s e d  b y  t h e  

n e g l i g e n c e  of a f e l l o w  s e r v a n t ,  o r  t h a t  t h e  e m p l o y e e  a s s u m e d  the 

r i s k  of  t h e  e m p l o y m e n t ,  or  t h a t  t h e  i n j u r y  w a s  d u e  to 

c o n t r i b u t o r y  n e g l i g e n c e  o f  t h e  e m p l o y e e .  In t h i s  s e c t i o n  

" e m p l o y e r "  I n c l u d e s  t h e  e m p l o y e r ’s c a r r i e r ,  a n  i n s u r a n c e  s e r v i c e  

a g e n t  to a s e l f - i n s u r e d  e m p l o y e r ,  o r  a t r a d e  a s s o c i a t i o n ,  if the 

c a r r i e r ,  i n s u r a n c e  s e r v i c e  a g e n t ,  o r  t r a d e  a s s o c i a t i o n  p r o v i d e s  

o r  f a l l s  to p r o v i d e  s a f e t y  i n s p e c t i o n s  o r  s a f e t y  a d v i s o r y  

s e r v i c e s .

Sec. 11. A S  2 3 . 3 0 . 0 7 5 ( b )  is a m e n d e d  to re a d :

(b) If a n  e m p l o y e r  f a i l s  to  i n s u r e  a n d  k e e p  i n s u r e d  

e m p l o y e e s  s u b j e c t  t o  t h i s  c h a p t e r  o r  f a i l s  to o b t a i n  a 

c e r t i f i c a t e  of  s e l f - i n s u r a n c e  f r o m  t h e  b o a r d  t h e  c o u r t  s h a l l



i m p o s e  a f i n e  o f  $ 1 0 , 0 0 0  a nd  m a y  i m p o s e  a s e n t e n c e  of 

i m p r i s o n m e n t  f o r  n ot  m o r e  t h a n  o n e  y e ar . In a d d i t i o n ,  t h e  b o a r d  

m a y  i m p o s e  a c i v i l  p e n a l t y  of t h r e e  t i m e s  t he  m a n u a l  r a t e s  u s e d  

t o  c o m p u > e  t h e  e m p l o y e r ’s i n s u r a n c e  p r e m i u m  f o r  th e p e r i o d  no 

i n s u r a n c e  w a s  in e f f e c t .  T h e  m a n u a l  r a t e s  u s e d  s h a l l  be t h o s e  

t h a t  w e r e  in e f f e c t  d u r i n g  t he  u n i n s u r e d  p e r i o d .  If a n  e m p l o y e r  

is a c o r p o r a t i o n ,  all p e r s o n s  w h o ,  at t h e  t i m e  o f  t h e  i n j u r y  or 

d e a t h ,  h a d  a u t h o r i t y  to i n s u r e  t h e  c o r p o r a t i o n  o r  a p p l y  f o r  a 

c e r t i f i c a t e  of s e l f - i n s u r a n c e ,  a n d  th e p e r s o n  a c t i v e l y  in c h a r g e  

o f  t h e  b u s i n e s s  of the c o r p o r a t i o n  s h a l l  be s u b j e c t  to th e 

p e n a l t i e s  p r e s c r i b e d  in t h i s  s u b s e c t i o n  a n d  s h a l l  b e  p e r s o n a l l y ,  

j o i n t l y ,  a n d  s e v e r a l l y  l i a b l e  t o g e t h e r  w i t h  t h e  c o r p o r a t i o n  for 

t h e  p a y m e n t  of all c o m p e n s a t i o n  o r  o t h e r  b e n e f i t s  f o r  w h i c h  t h e  

c o r p o r a t i o n  is l i a b l e  u n d e r  t h i s  c h a p t e r  if th e  c o r p o r a t i o n  at 

t h a t  t i m e  is n o t  i n s u r e d  or  q u a l i f i e d  a s  a s e l f - i n s u r e r .

Sec. 12. A S  2 3 . 3 0 . 1 5 5 ( d )  is a m e n d e d  to read:

(d) If t h e  e m p l o y e r  c o n t r o v e r t s  t h e  r i g h t  to c o m p e n s a t i o n  

t h e  e m p l o y e r  s h a l l  f i l e  w i t h  t h e  b o a r d  a n d  s e n d  to t h e  e m p l o y e e  a 

n o t i c e  of c o n t r o v e r s i o n  o n  or b e l o r e  t h e  2 1 s t  d a y  a f t e r  t h e  

e m p l o y e r  h a s  k n o w l e d g e  o f  the a l l e g e d  i n j u r y  o r  d e a t h .  If th e 

e m p l o y e r  c o n t r o v e r t s  th e  r i g h t  to c o m p e n s a t i o n  a f t e r  p a y m e n t s  

h a v e  b e g u n ,  t h e  e m p l o y e r  s h a l l  f i l e  w i t h  t he  b o a r d  a n d  s e n d  to 

t h e  e m p l o y e e  a n o t i c e  o f  c o n t r o v e r s i o n  w i t h i n  s e v e n  d a y s  a f t e r  an  

i n s t a l l m e n t  of c o m p e n s a t i o n  p a y a b l e  w i t h o u t  an a w a r d  is due.

W h e n  p a y m e n t  of t e m p o r a r y  d i s a b i l i t y  b e n e f i t s  is c o n t r o v e r t e d  

s o l e l y  o n  g r o u n d s  t h a t  a n o t h e r  e m p l o y e r  o r a n o t h e r  i n s u r e r  of t he  

s a m e  e m p l o y e r  m a y  be r e s p o n s i b l e  f o r  a l l  o r  a p o r t i o n  o f  t he  

b e n e f i t s ,  t h e  m o s t  r e c e n t  e m p l o y e r  or  i n s u r e r  w h o  is p a r t y  to th e  

c l a i m  a n d  w h o  m a y  be l i a b l e  s h a l l  m a k e  t h e  p a y m e n t s  d u r i n g  th e 

p e n d e n c y  o f  the d i s p u t e .  W h e n  a f i n a l  d e t e r m i n a l ion o f  l i a b i l i t y  

is m a d e ,  a n  r e i m b u r s e m e n t  r e q u i r e d ,  i n c l u d i n g  i n t e r e s t  at th e 

s t a t u t o r y  r a te , a nd  all r e a s o n a b l e  c o s t s  a n d  a t t o r n e y s ’ f e e s  

i n c u r r e d  b y  t h e  p r e v a i l i n g  e m p l o y e r ,  s h a l l  be m a d e  w i t h i n  1-) d a y s  

o f  t h e  d e t e r m i n a t i o n .



Sec. 13. AS 2 . 3 .3 0. 17 5( a )  is a m e n d e d  to read:

(a) T h e  w e e k l y  r a t e  of c o m p e n s a t i o n  fo r  d i s a b i l i t y  o r  d e a t h  

m a y  n o t  e x c e e d  $ 7 0 0  a n d  i n i t i a l l y  m a y  n o t  be l e s s  t h a n  $ 1 5 4  w h e n  

the e m p l o y e e  h a s  f u r n i s h e d  d o c u m e n t a r y  p r o o f  of t h e  e m p l o y e e ’s 

w a g e s  o r  l e s s  t h a n  $ 1 1 0  w h e n  t h e  e m p l o y e e  h a s  n o t  f u r n i s h e d  

d o c u m e n t a r y  p r o o f  of t h e  e m p l o y e e ’s w a g e s  [SI 10]. H o w e v e r ,  if 

[ T H E  B O A R D  D E T E R M I N E S  T H A T ]  t h e  e m p l o y e e ’s s p e n d a b l e  w e e k l y  

w a g e [S ] i s  [ARE] l e s s  t n a n  [ $ 1 1 0  A W E E K  A S  C O M P U T E D  U N D E R  AS  

2 3 . 3 0 , 2 2 1 ,  O R  L E S S  T H A N ]  $15 4 a w e e k  a s  c o m p u t e d  u n d e r  AS 

2 3 . 3 0 . 2 2 0 . TIN T H E  C A S E  O F  A N  E M P L O Y E E  W H O  H A S  F U R N I S H E D  

D O C U M E N T A R Y  P R O O F  T H E  E M P L O Y E E ’S W A G E S ,  I T  S H A L L  I S S U E  A N  O R D E R  

A D J U S T I N G  T H E  W E E K L Y  R A T E  O F  C O M P E N S A T I O N  T O  A R A T E ]  th e  

e m p l o y e e ’s w e e k l y  c o m p e n s a t i o n  r a t e  s h a l l  e q u a l  [TO] t h e  

e m p l o y e e ’s s p e n d a b l e  w e e k l y  w a g e [ S ] .  T h e  e m p l o y e r  m a y  n o t  p a y  

c o m p e n s a t i o n  ai t h e  e m p l o y e e ’s s p e n d a b l e  w e e k l y  w a g e  w i t h o u t  a 

b o a r d  o r d e r  e x c e p t  a c c o r d i n g  to r u l e s  e s t a b l i s h e d  b y  t h e  bo a r d .  

[IF T H E  E M P L O Y E R  M A Y  N O T  P A Y  C O M P E N S A T I O N  A T  T H E  E M P L O Y E E ’S 

S P E N D A B L E  W E E K L Y  W A G E S  A R E  L E S S  T H A N  SI 54, T H E  E M P L O Y E R  M A Y  

A D J U S T  T H E  W E E K L Y  R A T E  O F  C O M P E N S A T I O N  T O  A R A T E  E Q U A L  T O  T H E  

E M P L O Y E E ’S S P E N D A B L E  W E E K L Y  W A G E S  W I T H O U T  A N  O R D E R  O F  T H E  B O A R D . ]  

If t h e  e m p l o y e e ’s s p e n d a b l e  w e e k l y  w a g e [ S ]  is. [ARE] g r e a t e r  t h a n  

S15 4,  b u t  80 p e r c e n t  o f  t h e  e m p l o y e e ’s s p e n d a b l e  w e e k l y  w’a g e [ S ]  

is l e s s  t h a n  S 1 5 4 ,  t h e  e m p l o y e e ’s w e e k l y  r a t e  of c o m p e n s a t i o n  

s h a l l  be S154. P r i o r  p a y m e n t s  m a d e  in e x c e s s  of t h e  a d j u s t e d  

r a t e  s h a l l  be  d e d u c t e d  f r o m  t h e  u n p a i d  c o m p e n s a t i o n  in t h e  m a n n e r  

th e  b o a r d  d e t e r m i n e s .  In a n y  ca s e ,  the e m p l o y e r  s h a l l  p a y  t i m e l y  

c o m p e n s a t  i o n .

Sec. 14. A S 2 3 . 3 0 . 1 9 0 ( b )  is a m e n d e d  to re a d :

(b) A l l  d e t e r m i n a t i o n s  of t h e  e x i s t e n c e  a n d  d e g r e e  of 

p e r m a n e n t  i m p a i r m e n t  s h a l l  be m a d e  s t r i c t l y  a n d  s o l e l y  u n d e r  th e  

w h o l e  p e r s o n  d e t e r m i n a t i o n  as s e t  o u t  in th e  A m e r i c a n  M e d i c a l  

A s s o c i a t i o n  G u i d e s  to t h e  E v a l u a t i o n  o f  P e r m a n e n t  I m p a i r m e n t ,  

e x c e p t  t h a t  an  i m p a i r m e n t  r a t i n g  m a y  n o t  be r o u n d e d  t o  t h e  n e x t  

f i v e  p e r c e n t .  T h e  b o a r d  s h a l l  a d o p t  a s u p p l e m e n t a r y  r e c o g n i z e d  

s c h e d u l e  f or i n j u r i e s  t h a t  c a n n o t  be  r a t e d  by u s e  of t h e  A m e r i c a n



 g  ' V , . 1

M e d i c a l  A s s o c i a t i o n  G u i d e s .  A n  i n i p a i  r m e n t .  r a t i n g  s h a l l  b e

d e t e r  in i n e d  by a 1 i c e n s e d  p h y s i c i a n  o r  if th e  in.iury i s r e l a t e d  to

m u s c u l a r ,  s k e l e t a l , o r n e u r o l o g i c a l  d i s a b i l i t i e s ,  by  a l i c e n s e d  

p h y s i c i a n  o r l i c e n s e d  p h y s i c a l  o r  o c c u p a t i o n a l  t h e r a p i s t .

Sec, 15. AS 2 3 . 3 0 . 1 9 5  is a m e n d e d  to rea d:

Sec. 2 3 . 3 0 . 1 9 5 .  S U R V I V A L  O F  T H E  R I G H T  T O  C O M P E N S A T I O N .

(a) C o m p e n s a t i o n  to w h i c h  a [any] c l a i m a n t  w o u l d  he e n t i t l e d  

u n d e r  A S  2 3 . 3 0 . 1 9 0  [ E X C E P T I N G  ( a ) ( 2 0 )  O F  T H A T  S E C T I O N ]  s h a l l ,  

n o t w i t h s t a n d i n g  d e a t h  a r i s i n g  f r o m  c a u s e s  o t h e r  t h a n  t h e  i n j u r y ,  

be p a y a b l e  to a n d  f o r  t h e  b e n e f i t  of  th e  f o l l o w i  ng  p e r s o n s  

[F O L L O W I N G ] :

(1) if t h e r e  i s  [BE] a w i d o w  o r  w i d o w e r , b u t  [AND]  no 

c h i l d  of t h e  d e c e a s e d ,  to t h e  w i d o w  o r  w i d o w e r ;

(2) if t h e r e  is [BE] a w i d o w  o r  w i d o w e r  a n d  a s u r v i v i n g  

c h i l d  o r c h i l d r e n  of th e  d e c e a s e d ,  o n e - h a l f  to th e  w i d o w  or  

w i d o w e r ,  th e  o t h e r  h a l f  to t h e  s u r v i v i n g  c h i l d  o r  c h i l d r e n ,  in 

e a u a l  s h a r e s ;

(3) if t h e r e  i s  [BE] a s u r v i v i n g  c h i l d  o r  c h i l d r e n  of  

th e  d e c e a s e d ,  b u t  no w i d o w  o r  w i d o w e r ,  t h e n  to t h e  c h i l d  or  

c h i l d r e n ,  in e q u a l  s h a r e s .

(b) A n  a w a r d  f o r  i m p a i r m e n t  [ D I S A B I L I T Y ]  m a y  be m a d e  a f t e r  

t h e  d e a t h  of t h e  i n j u r e d  e m p l o y e e .

Sec. 16. A S  2 3 . 3 0  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 2 3 . 3 0 . 2 3 8 .  V O L U N T E E R  E M E R G E N C Y  M E D I C A L  T E C H N I C I A N S  A S  

E M P L O Y E E S  (a) A  p e r s o n  w h o  is i n j u r e d  d u r i n g  t h e  c o u r s e  a n d  

w i t h i n  t h e  s c o p e  o f p r o v i d i n g  s e r v i c e  as a v o l u n t e e r  e m e r g e n c y  

m e d i c a l  t e c h n i c i a n  is a n  e m p l o y e e  o f  t he  s t a t e  f o r  p u r p o s e s  of 

t h i s  c h a p t e r  if t h e  p e r s o n

(1) is c e r t i f i e d  b y  t h e  s t a t e  u n d e r  A S  1 8 . 0 8  a s  a n  

e m e r g e n c y  m e d i c a l  t e c h n i c i a n ;

(2) p r o v i d e s  e m e r g e n c y  m e d i c a l  s e r v i c e  o u t s i d e  an  

i n c o r p o r a t e d  c i t y  or  b o r o u g h ;  a n d

(3) is n o t  o t h e r w i s e  c o v e r e d  f o r  t h a t  i n j u r y  b y  an 

e m p l o y e r ’s w o r k e r s '  c o m p e n s a t i o n  i n s u r a n c e  p o l i c y  o r  s e l f -



i n s u r a n c e  c e r t i f i c a t e ,

(b) T h e  g r o s s  w e e k l y  e a r n i n g s  f o r  a p e r s o n  r e c e i v i n g  

b e n e f i t s  u n d e r  t h i s  s e c t i o n  s h a l l  be t h e  g r o s s  w e e k l y  e a r n i n g s  

p a i d  a f u l l - t i m e  e m e r g e n c y  m e d i c a J  t e c h n i c i a n  e m p l o y e d  in t he  

o ’ty o r  b o r o u g h  n e a r e s t  to t h e  p l a c e  w h e r e  t h e  i n j u r y  o c c u r r e d ,  

or, if the n e a r e s t  c i t y  o r b o r o u g h  h a s  no f u l l - t i m e  e m e r g e n c y  

m e d i c a l  t e c h n i c i a n ,  at a r e a s o n a b l e  f i g u r e  p r e v i o u s l y  s e t  by t h e  

n e a r e s t  c i t y  o r b o r o u g h  to m a k e  t h i s  d e t e r m i n a t i o n ,  b u t  in no 

c a s e  m a y  t h e  g r o s s  w e e k l y  e a r n i n g s  f o r  c a l c u l a t i n g  c o m p e n s a t i o n  

be l e s s  t h a n  t he  m i n i m u m  w a g e  c o m p u t e d  o n  t h e  b a s i s  o f  40 h o u r s  

o f  w o r k  a w e e k .

Sec. 17. A S  2 3 . 3 0 . 2 6 5  is a m e n d e d  by a d d i n g  a n e w  p a r a g r a p h  to 

r e a d  :

(15) " g r o s s  e a r n i n g s "  m e a n s  p e r i o d i c  p a y m e n t s ,  b y  an 

e m p l o y e r  to an e m p l o y e e  f o r  e m p l o y m e n t  b e f o r e  a n y  a u t h o r i z e d  or 

l a w f u l l y  r e q u i r e d  d e d u c t i o n  o r  w i t h h o l d i n g  of  m o n e y  by  th e 

e m p l o y e r ,  i n c l u d i n g  w a g e s  [ C O M P E N S A T I O N  T H A T  IS] d e f e r r e d  at t he  

o p t i o n  of th e e m p l o y e e  a n d  t e m p o r a r y  d i s a b i l i t y  c o m p e n s a t i o n  for 

a n  o c c u p a t i o n a l  i n j u r y  o r  i l l n e s s , a n d  e x c l u d i n g  i r r e g u l a r  

b o n u s e s ,  r e i m b u r s e m e n t  o f e x p e n s e s ,  e x p e n s e  a l l o w a n c e s ,  a n d  a n y  

b e n e f i t  o r p a y m e n t  to t h e  e m p l o y e e  t h a t  is n o t  f u l l y  t a x a b l e  to 

t h e  e m p l o y e e  d u r i n g  th e  p a y  p e r i o d ,  e x c e p t  t h a t  t h e  t o t a l  a m o u n t  

of c o n t r i b u t i o n s  m a d e  b y  a n  e m p l o y e r  to a q u a l i f i e d  p e n s i o n  or 

p r o f i t  s h a r i n g  p l a n  d u r i n g  th e t w o  p l a n  y e a r s  p r e c e d i n g  the 

i n j u r y ,  m u l t i p l i e d  b y  t h e  p e r c e n t a g e  of  t h e  e m p l o y e e ’s v e s t e d  

i n t e r e s t  in the p l a n  at t h e  t i m e  of  i n j u r y ,  s h a l l  be i n c l u d e d  in 

t h e  d e t e r m i n a t i o n  o f  g r o s s  e a r n i n g s ;  t h e  v a l u e  o f  r o o m  a n d  b o a r d  

if t a x a b l e  to t h e  e m p l o v e e  m a y  b e  c o n s i d e r e d  in d e t e r m i n i n g  g r o s s  

e a r n i n g s ;  h o w e v e r ,  t h e  v a l u e  o f r o o m  a n d  b o a r d  t h a t  w o u l d  r a i s e  

an e m p l o y e e ’s g r o s s  w e e k l y  e a r n i n g  a b o v e  t h e  s t a t e  a v e r a g e  w e e k l y  

w a g e  a t  th e t i m e  of  i n j u r y  m a y  n o t  be  c o n s i d e r e d ;

(21) " m e d i c a l  s t a b i l i t y "  m e a n s  t h e  d a t e  a f t e r  w h i c h  f u r t h e r  

o b j e c t i v e l y  m e a s u r a b l e  i m p r o v e m e n t  o r  d e t e r i o r a t i o n  f r o m  the



, s

e f f e c t s  of  t h e  c o m p e n s a b l e  i n j u r y  is n o t  r e a s o n a b l y  e x p e c t e d  to 

r e s u l t  f r o m  a d d i t i o n a l  m e d i c a l  c r~ ,e o r  t r e a t m e n t ,  n o t w i t h s t a n d i n g  

the p o s s i b l e  n e e d  for a d d i t i o n a l  m e d i c a l  c a r e  or  t h e  p o s s i b i l i t y  

of i m p r o v e m e n t  o r  d e t e r i o r a t i o n  r e s u l t i n g  f r o m  t h e  p a s s a g e  of 

tim e;  m e d i c a l  s t a b i l i t y  s h a l l  be p r e s u m e d  in the a b s e n c e  of 

o b j e c t i v e l y  m e a s u r a b l e  i m p r o v e m e n t  o r  d e t e r i o r a t i o n  f o r  a p e r i o d  

of 45 d a ys ; t h i s  p r e s u m p t i o n  m a y  be r e b u t t e d  by c l e a r  a n d  

c o n v i n c i n g  e v i d e n c e ;

(34) " v o l u n t e e r  e m e r g e n c y  m e d i c a l  t e c h n i c i a n "  m e a n s  a p e r s o n  

w h o  is c e r t i f i e d  b y  t h e  s t a t e  as a n  e m e r g e n c y  m e d i c a l  t e c h n i c i a n  

u n d e r  A S  1 8 . 0 8  a u d  w h o  p r o v i d e s  e m e r g e n c y  m e d i c a l  s e r v i c e s  on a 

v o l u n t a r y  b a s i s .

Sec. 18. T h i s  a c t  t a k e s  e f f e c t  i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c )
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engineering group February 20, 1991

The Honorable Drue Pearce P.O. Box V Juneau, AK 99811
Dear Senator Pearce:
I would like to thank you for sharing part of your busy schedule with us last week tc address issues of concern to the professional design community. Your support for the statute-of-repose bill introduced by Senator Halford is very much appreciated.

\ I would also like to express my interest in upcoming Worker's Compensation Legislation. As vice-president of WCCA and an active member of the professional design community, I have some conce^s about the lack of issues being addressed by the task force. Please keep me posted.
Should you have any questions on issues pertaining to the design community, do not hesitate to contact myself or Sharon Macklin. Thanks again for your time and support.
Truly yours,
CRW ENGINEERING GROUP

Willem Van Hemert, P.E.

3 9 0 0  Arctic Blvd.-Suite 2 0 3 - A nchorage. Alaska 9 9 5 0 3 .(9 0 7 )  562-3252-FAX (907) 561-2273
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WCCA
c/o Warren Dvorak 
Anchorage School District 
P.O. Box 196614 
Anchorage, Alaska 99519-6614

Re: Design Professional Exclusion

Dear Warren:

Attached is proposed wording to amend Alaska Statute 23, Labor and Worker's 
Compensation, in regard to exclusion of design professionals as a third party involving 
construction projects. The proposal language was taken directly from a similar 
provision in the State of Washington's statutes. Other states with similar language 
include:

• Connecticut 
Florida

• Hawaii 
Oregon 
Kansas

• Nebraska
• Missouri

Four other states (Maine, South Dakota, North Dakota and Oklahoma) have 
exclusions for design professionals but the actual wording is substantially different. In 
fact, we used Oklahoma's approach last year and that seemed to meet with some 
resistance.

If you have any questions or need more information, please do not hesitate to contact 
me.

Truly yours,

cc: V. McKinney - HHB



I N T R O D U C T I O N

Under the traditional three-legged approach to the design and construction of a 
facility-owner, architect/engineer and contractor--the respective role of each 
participant is clearly defined in terms of responsibility and liability exposure.

The old "master builder" concept, in which the designer assumed a significant role in 
directing the actual construction, was abandoned many years ago. Present day 
approaches recognize that the architect or consulting engineer, in serving as the 
design professional, normally has limited activities intended only to evaluate whether 
or not construction is being performed in accordance with the plans and specifications.

This view of the consulting professional engineer's role is recognized in contract 
documents published by the Engineers Joint Contract Documents Committee 
(EJCDC), which note that the role of the engineer is "to observe the progress and 
quality of the construction to determine in general if the work is proceeding in 
accordance with the contract documents." Similar language is included in documents 
published by the American Institute of Architects (AIA). Likewise, standard general 
conditions governing responsibilities of the contractor make it clear that the contractor 
is solely responsible for the safety of workers employed both by the contractor and any 
subcontractors.

While these concepts and the contract language have served the public and design 
professionals well in past years, recently there have been a number of instances in 
which consulting professional engineers and architects have been drawn into claims 
and lawsuits for alleged negligence in connection with construction worker 
injuries/deaths.

As a result of these kinds of cases, state A/E societies have sought legislation to 
provide protection from worker injuiy, third-party claims where the design professional 
was not involved in the events leading to the injury. Currently, 12 states' have adopted 
laws providing immunity of the consulting design professional from third party suits 
except:

1. With regard to the negligent preparation of design plans and specification.
2. When the design professional is contracted to supervise safety practices.

The exceptions provide what may be considered a "loophole" to the extent that the 
plantiff may always allege that the injury (or death) was a consequence of negligent 
plans or specifications. But, even so, the law narrows the claim of an injured 
employee of the contractor to proof of negligent plans and specifications. The statutes 
prevent the broader and more general charge of professional negligence by failing to 
detect dangerous conditions during observation of construction. The recognition and 
correction of such conditions is the sole responsibility of the construction contractor 
who has control of the work.

I
The following states have laws to protect design professionals: Connecticut, Florida,
< Kansas, Maine, Nebraska, North Dakota, Oklahoma, Oregon, South Dakota, 
Washington, Hawaii and Missouri. '



Sec. 23.30,016 Action against third person - Immunity for design 
professional and employees.

(a) If on account of disability or death for which compensation is payable under 
this chapter the person entitled to the compensation may not seek damages 
against a design professional who is a third person and who has been 
retained to perform professional services on a construction project, or any 
employee of a design professional who is assisting or representing the design 
professional in the performance of professional services on the site of the 
construction project, unless responsibility for safety practices is specifically 
assumed by contract, the provisions of which were mutually negotiated, or the 
design professional actually exercised control over the portion of the premises 
where the worker was injured.

A d d  t h e  fo l lo w in g  s e c t i o n :

(b) The immunity provided by this section does not apply to the negligent 
preparation of design plans and specifications.

(c) For the purposes of this section, "design professional" means an architect, 
professional engineer, or land surveyor, who is licensed or authorized by law 
to practice such profession, or any corporation licensed or authorized by law 
to practice such profession in the State of Alaska.
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D a v i d  B r a n g a n ,  D i s t r i c t  M a n a g e r  
N a t i o n a l  A s s o c i a t i o n  for the S e l f - E m p l o y e d  
555 W. N o r t h e r n  L i g h t s  Blvd., S u i t e  2 0 1 B  
A n c h o r a g e ,  A l a s k a  9 9 5 0 3

Re: A l a s k a  r e g u l a t o r y  c h a n g e s
O u r  F i l e  No. 2 4 4 9 - 1

D e a r  Dave:

T h i s  l e t t e r  w i l l  c o n f i r m  o u r  a d v i c e  to y o u  c o n c e r n i n g  p o s s i b l e  
c h a n g e s  to t h e  A l a s k a  D e p a r t m e n t  of L a b o r  r e g u l a t i o n s  d e f i n i n g  
i n d e p e n d e n t  c o n t r a c t o r s  for p u r p o s e s  of w o r k e r s '  
c o m p e n s a t i o n .  T h e  p r e s e n t  r e g u l a t i o n ,  8 A A C  4 5 . 8 9 0 ,  s e t s  out 
a t e s t  for d e t e r m i n i n g  e m p l o y e e  s t a t u s  w h i c h  c a n  b e  h a r d  for 
an i n d e p e n d e n t  c o n t r a c t o r  to m e e t .  F o r  e x a m p l e ,  if an 
e m p l o y e r  has t h e  r i g h t  to e x e r c i s e  c o n t r o l  o v e r  t h e  m a n n e r  and 
m e a n s  to a c c o m p l i s h  w ork, t h e  r e g u l a t i o n  c r e a t e s  a s t r o n g  
i n f e r e n c e  t h a t  t h e  p e r s o n  d o i n g  t h e  w o r k  is a n y  e m p l o y e e  and 
n o t  an i n d e p e n d e n t  c o n t r a c t o r .

U n d e r  t h i s  r e g u l a t i o n ,  in a n y  d o u b t f u l  c ase, an e m p l o y e r  w o u l d  
p r o b a b l y  t a k e  t h e  s a f e  r o u t e  of c o n s i d e r i n g  a p e r s o n  w o r k i n g  
f or h i m  as a n  e m p l o y e e ,  thus r e q u i r i n g  w o r k e r s '  c o m p e n s a t i o n  
c o v e r a g e ,  I u n d e r s t a n d  th i s  o c c u r s  f r e q u e n t l y  in t h e  t r u c k i n g  
i n d u s t r y ,  a l t h o u g h  t h e r e  are m a n y  i n d e p e n d e n t  t r u c k e r s  w h o  do 
n o t  c o n s i d e r  t h e m s e l v e s  e m p l o y e e s  and w o u l d  p r e f e r  to p u r c h a s e  
t h e i r  o w n  s e p a r a t e  h e a l t h  and a c c i d e n t  c o v e r a g e s ,  r a t h e r  t h a n  
t h e  m o r e  e x p e n s i v e  and less f l e x i b l e  w o r k e r s '  c o m p e n s a t i o n  
c o v e r a g e .

W e  h a v e  f o r w a r d e d  to y o u  c o p i e s  of the O r e g o n  s t a t u t e s  and 
r e g u l a t i o n s  c o n c e r n i n g  this s a m e  issue. O r e g o n  has a d o p t e d  a 
m o r e  f l e x i b l e  a p p r o a c h ,  a l l o w i n g  m a n y  p e o p l e  w h o  c o n s i d e r
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themsielves i n d e p e n d e n t  c o n t r a c t o r s  to a v o i d  the b u r d e n s  of 
w o r k e r s '  c o m p e n s a t i o n .  I b e l i e v e  O r e g o n  has a l a r g e  n u m b e r  of 
i n d e p e n d e n t  t r u c k e r s ,  and I p r e s u m e  t h e y  w e r e  in f a v o r  of 
c h a n g i n g  the O r e g o n  r e g u l a t i o n s  to g i v e  t h e m  m o r e  o p t i o n s  in 
c h o o s i n g  t h e i r  o w n  h e a l t h  and a c c i d e n t  c o v e r a g e s .

In o u r  o p i n i o n ,  t h e  A l a s k a  D e p a r t m e n t  of L a b o r  s h o u l d  h a v e  the 
a u t h o r i t y  to r e s c i n d  its c u r r e n t  r e g u l a t i o n  a n d  a d o p t  
r e g u l a t i o n s  s i m i l a r  to t h o s e  of O r e g o n .  D o i n g  so w o u l d  
r e q u i r e  t h e  D e p a r t m e n t  to c o m p l y  w i t h  t h e  A d m i n i s t r a t i v e  
P r o c e d u r e  Act, a n d  g i v e  n o t i c e  of the p r o p o s e d  n e w  r e g u l a t i o n s  
to i n t e r e s t e d  p a r t i e s  w h o  t h e n  w o u l d  h a v e  the o p p o r t u n i t y  to 
c o m m e n t  o n  them. T h e r e  c e r t a i n l y  a p p e a r  to be  v e r y  v a l i d  
r e a s o n s  for t h e  D e p a r t m e n t  to r e v i e w  t h e s e  r e g u l a t i o n s ,  
h o w e v e r ,  and b e c a u s e  O r e g  n h a s  a l r e a d y  b e e n  t h r o u g h  t h e  
p r o c e s s  of c h a n g i n g  its o w n  s i m i l a r  r e g u l a t i o n s ,  it p r o b a b l y  
m a k e s  s e n s e  f o r  t h e  D e p a r t m e n t  to e x a m i n e  t h e  O r e g o n  
r e g u l a t i o n s  as a s t a r t i n g  point.

If t h e  D e p a r t m e n t  of L a b o r  w e r e  to a d o p t  n e w  r e g u l a t i o n s  
s i m i l a r  to t h o s e  in O r e g o n ,  t h e n  it a p p e a r s  v e r y  l i k e l y  th a t  
m a n y  i n d e p e n d e n t  t r u c k e r s  c o u l d  i n d e e d  q u a l i f y  as i n d e p e n d e n t  
c o n t r a c t o r s .  T h i s  w o u l d  r e m o v e  an e x p e n s i v e  b u r d e n  w h i c h  w e  
u n d e r s t a n d  m a n y  i n d e p e n d e n t  t r u c k e r s  w a n t  to avoid. T h e  
r e g u l a t i o n s  c o u l d  be  d r a f t e d  in a w a y  to p r o m o t e  or  r e q u i r e  
t h e i r  o b t a i n i n g  a l t e r n a t i v e  i n s u r a n c e  c o v e r a g e s ,  of the t y p e  
w h i c h  y o u  are f a m i l i a r  w i t h  and c a n  p r o v i d e  to them.

W h e n e v e r  n e w  r e g u l a t i o n s  are ado p t e d ,  t h e y  m a y  b e  s u b j e c t  to 
d i f f e r e n t  i n t e r p r e t a t i o n s  or to c o u r t  tests. It a p p e a r s  
like l y ,  h o w e v e r ,  t h a t  r e g u l a t i o n s  a l o n g  t h e  l i n e s  of t h o s e  in 
e f f e c t  in O r e g o n  w o u l d  b e  u p h e l d  as a v a l i d  e x e r c i s e  of t h e  
D e p a r t m e n t  of L a b o r ' s  p o w e r s ,  a n d  w o u l d  b e  i n t e r p r e t e d  in a 
m a n n e r  a l l o w i n g  i n d e p e n d e n t  t r u c k e r s  to p u r c h a s e  i n d i v i d u a l  
h e a l t h  a n d  a c c i d e n t  c o v e r a g e s ,  and n o t  b e  s u b j e c t  to m a n d a t o r y  
w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e .

If y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  let us know.

V e r y  t r u l y  y o u r s ,

H U G H E S ,  T H O R S N E S S ,  GANTZ,
P O W E L L  & B R U N D I N

By:

T im o t h y  R .  B y r n e s

T R B / 1 0 3 8 5 X Y B R
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District Manager
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Ref: P ro p o se d  r e g u la to ry  c h a n g e  d e f in in g  in d e p e n d e n t  c o n tra c to rs .

D ear M r. M o u ra n t:

T h e  p u rp o s e  of th is  m e m o  is to  p ro p o se  r e g u la to ry  c h a n g e s  w h ich  
w o u ld  d e f in e  w h a t  a n  in d e p e n d e n t  c o n tra c to r  is. T h is c h a n g e  is n e c e s s a ry  in  
v ie w  of th e  p ro b le m s  n o w  e x is tin g  fo r in d e p e n d e n t  t r u c k e r s  
( o w n e r /o p e ra to r s )  a n d  o th e rs  d u e  to  a  lack  of d e f in itio n  in  th is  r e g a rd .

W e w o u ld  lik e  to  s e e  th e  S ta te  of A la sk a  d e f in e  th e  in d e p e n d e n t  
c o n tra c to rs  s im ila r  to  th e  fo llow ing : (Note; th is  is  p ra c tic a lly  v e rb a t im  to  
O regon S ta tu te  7 0 1 .0 2 5  f ro m  O regon  A d m in is tra tiv e  R u les of th e  W o rk e rs  
C o m p e n sa tio n  D ivision).

A n  in d iv id u a l  o r b u s in e s s  e n t i ty  t h a t  p e r fo rm s  la b o r  o r  s e rv ic e s  fo r  
r e m u n e r a t io n  sh a ll b e  c o n s id e re d  to  p e r fo rm  th e  la b o r  o r s e rv ic e s  a s  an  
" in d e p e n d e n t  c o n tra c to r"  if th e  s ta n d a rd s  of th is  sec tio n  a r e  m e t:

(1) T h e  in d iv id u a l o r  b u s in e s s  e n t i ty  p ro v id in g  th e  la b o r  o r  s e rv ic e s  is 
f r e e  fro m  d ire c tio n  a n d  c o n tro l o v e r  t i e  m e a n s  a n d  m a n n e r  of p ro v id in g  th e  
la b o r  o r  s e rv ic e s , s u b je c t  o n ly  to  th e  r ig h t  of th e  p e rs o n  fo r  w h o m  th e  la b o r  
o r  s e rv ic e s  a r e  p ro v id e d  to  sp e c ify  th e  d e s ire d  re s u lts ;

(2) T h e  in d iv id u a l o r  b u s in e s s  e n t i ty  p ro v id in g  la b o r  o r  s e rv ic e s  is  
r e s p o n s ib le  fo r o b ta in in g  all a s s u m e d  b u s in e s s  r e g is t ra t io n s  o r p ro fe s s io n a l 
o c c u p a tio n  lic e n se s  r e q u i r e d  b y  s ta te  la w  o r local g o v e rn m e n t  o rd in a n c e s  for 
th e  in d iv id u a l o r  b u s in e s s  e n t i ty  to  c o n d u c t th e  b u s in e ss ;

"Serving the Needs of Small-Businoss America"



(3 ) T h e  in d iv id u a l o r  b u s in e s s  e n t i ty  p ro v id in g  la b o r  o r  s e rv ic e s  
fu rn is h e s  th e  to o ls  o r  e q u ip m e n t  n e c e ss a ry  fo r  p e r fo rm a n c e  of th e  
c o n tra c te d  la b o r  o r  se rv ic e s ;

(4 ) T h e  in d iv id u a l o r  b u s in e s s  e n t i ty  p ro v id in g  la b o r  o r  s e rv ic e s  h as  
th e  a u th o r i ty  to  h i r e  a n d  f ire  e m p lo y e e s  to  p e r fo rm  th e  la b o r  o r  se rv ic e s ;

(5 ) P a y m e n t  fo r th e  la b o r  o r  s e rv ic e s  is m a d e  u p o n  co m p le tio n  of th e  
p e r fo rm a n c e  of sp ec ific  p o r t io n s  of th e  p ro je c t  o r  is  m a d e  on th e  b a s is  of an  
a n n u a l o r  p e r io d ic  r e ta in e r ;

(6 ) T he  in d iv id u a l o r  b u s in e s s  e n t i ty  p ro v id in g  la b o r  o r  s e rv ic e s  is 
r e g is te r e d  u n d e r  th is  c h a p te r ,  if th e  in d iv id u a l o r  b u s in e s s  e n t i ty  p ro v id e s  
la b o r  o r  s e rv ic e s  fo r w h ich  su c h  r e g is tra t io n  is re q u ire d ;

(7 ) F e d e ra l a n d  s ta te  in c o m e  ta x  r e tu r n s  in  th e  n a m e  of th e  b u s in e s s  
o r  a  b u s in e s s  S ch ed u le  C o r  fa rm  S ch ed u le  F a s  p a r t  of th e  p e rso n a l in co m e 
ta x  r e tu r n  w e re  filed  fo r th e  p re v io u s  y e a r  if th e  in d iv id u a l o r  b u s in e s s  
e n t i ty  p e r fo rm e d  la b o r  o r  s e rv ic e s  a s  a n  in d e p e n d e n t  c o n tra c to r  in  th e  
p re v io u s  y e a r ;  a n d

(0 ) T he in d iv id u a l  o r  b u s in e s s  e n t i ty  r e p r e s e n ts  to  th e  p u b lic  t h a t  th e  
la b o r  o r  s e rv ic e s  a r e  to  b e  p ro v id e d  b y  an  in d e p e n d e n tly  e s ta b l is h e d  
b u s in e s s . E x cep t w h e n  a n  in d iv id u a l  o r  b u s in e s s  e n t i ty  f ile s  a S ched u le  F as  
p a r t  of th e  p e rs o n a l in c o m e  ta x  r e tu r n s  a n d  th e  in d iv id u a l o r  b u s in e s s  e n t i ty  
p e r fo rm s  f a rm  la b o r  o r  s e rv ic e s  t h a t  a r e  r e p o r ta b le  on  S cheu le  C, an  
in d iv id u a l o r  b u s in e s s  e n t i ty  is  c o n s id e re d  to  b e  e n g a g e d  in  a n  
in d e p e n d e n tly  e s ta b l is h e d  b u s in e s s  w h e n  fo u r  o r m o re  of th e  fo llow ing  
c irc u m s ta n c e s  ex ist:

(a) T h e  la b o r  o r  s e rv ic e s  a r e  p r im a r ily  c a r r ie d  o u t  a t  a  lo ca tio n  t h a t  is 
s e p a r a te  f ro m  th e  re s id e n c e  o f a n  in d iv id u a l w h o  p e r fo rm s  th e  la b o r  o r 
s e rv ic e s , o r  a r e  p r im a r i ly  c a r r ie d  o u t  in  a  sp ec ific  p o r tio n  of th e  re s id e n c e , 
w h ic h  p o r t io n  is  s e t  a s id e  a s  th e  lo ca tio n  of th e  b u s in e ss ;

(b ) C o m m erc ia l a d v e r t is in g  o r  b u s in e s s  c a rd s  a s  is c u s to m a ry  in  
o p e ra t in g  s im ila r  b u s in e s s e s  a r e  p u rc h a s e d  fo r  th e  b u s in e s s , o r  th e  
in d iv id u a l o r  b u s in e s s  e n t i ty  h a s  a  t r a d e  a sso c ia tio n  m e m b e rsh ip ;

(c) T e le p h o n e  lis t in g  a n d  s e rv ic e  a re  u s e d  fo r  th e  b u s in e s s  t h a t  is 
s e p a r a te  f ro m  th e  p e rs o n a l re s id e n c e  lis t in g  a n d  s e rv ic e  u s e d  b y  a n  
in d iv id u a l w h o  p e r fo rm s  th e  la b o r  o r  s e rv ic e s ;

(d ) L ab o r o r  s e rv ic e s  a r e  p e r fo rm e d  o n ly  p u r s u a n t  to  w r i t te n  
c o n tra c ts ;

(e) L abo r o r s e rv ic e s  a r e  p e r fo rm e d  fo r tw o  o r  m o re  d i f f e r e n t  p e rs o n s  
w ith in  a  p e r io d  of o n e  y e a r ;  o r

(f) T h e  in d iv id u a l o r  b u s in e s s  e n t i ty  a s s u m e s  f in a n c ia l r e s p o n s ib il i ty  
fo r  d e fe c tiv e  w o rk m a n s h ip  o r  fo r  s e rv ic e  n o t  p ro v id e d  a s  e v id e n c e d  b y  th e  
o w n e rs h ip  of p e r fo rm a n c e  b o n d s , w a r ra n t ie s ,  e r ro r s  a n d  o m iss io n  in s u ra n c e  
o r  l ia b il ity  in s u ra n c e  re la t in g  to  th e  la b o r  o r  s e rv ic e s  to  b e  p ro v id e d ;



(g) T he  in d iv id u a l  o r  b u s in e s s  e n t i ty  can  b e  e x p e c te d  to  c a r ry  i ts  ow n  
a c c id e n t  b u rd e n ;

C o n tra c t c a r r ie r s  in  th is  c a se  m u s t  b e  a s s u re d  th a t  th e y  w ill n o t  h a v e  
to  p u rc h a s e  w o rk e r s  c o m p e n sa tio n  in s u ra n c e  fo r th e m s e lv e s  a s  an  
o w n e r  /o p e ra to r .  T h e  c o n t ra c t  c a r r ie r  h a s  a v a i la b le  a t  th e  p r e s e n t  tu n e  a 
p r iv a te  h e a l th  c a r r ie r  t h a t  w ill c o v e r  th e m  24  h o u r s /d a y  w ith  h e a lth , 
d is a b i l i ty  a n d  life  in s u ra n c e . T h is  is  a  g r e a t  sa v in g s  to  th e  sm a ll b u s in e s s  
o w n e r  (c o n tra c t  c a r r ie r )  a n d  re l in q u is h e s  th e  b u rd e n  b y  th e  s h ip p e r  to  
p ro v id e  w o rk e r s  c o m p e n sa tio n  c o v e ra g e  o n  a  c o n t r a c t  c a r r ie r .  By p ro v id in g  
th e  d e f in i tio n  of a n  in d e p e n d e n t  c o n tra c to r , th is  w ill ta k e  o u t  th e  
in t im id a tio n  of th e  w o rk e r s  c o m p e n sa tio n  c a r r ie r s  to th e  s h ip p e r  o r 
in d e p e n d e n t  c o n tra c to r  to  p ro v e  th a t  th e  in d e p e n d e n t  c o n tra c to r  sh o u ld  n o t  
b e  a d d e d  to  th e  s h ip p e r ’s  WC p ro g ra m . T h is is  v ita lly  im p o r ta n t  to  a  la rg e  
s e g m e n t  of th e  A la sk a  t ru c k in g  in d u s try .  Y our t im e ly  c o n s id e ra tio n  of th is  
m a t te r  is  g re a t ly  a p p re c ia te d .

D is tr ic t M an ag e r

cc S e n a to r V irg in ia  Collins, a t tn :  M s. N ancy  S p ear 
R e p re s e n ta t iv e  D avid  F in k e ls te in
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M a r c h  8, 19 9 1

D r u e

Re: W o r k e r ' s  C o m p e n s a t i o n

I s p o k e  w i t h  M a r y  P i e rce. S h e  g a v e  m e  t h e  s a m e  a n s w e r s  as 
e v e r y o n e  else. T h o u g h t  t h e  p r o p o s e d  l e g i s l a t i o n  w a s  a p a c k a g e  
d e a l  a n d  r e m o v a l  o f  a n y  s e c t i o n  w o u l d  b r e a k  t h e  d e a l  a n d  p e r h a p s  
c a u s e  t h e  a d  h o c  c o m m i t t e e  t o  l o b b y  a g a i n s t  s u b s e q u e n t  
l e g i s l a t i o n .  U n l i k e  C a t t a n a c h ,  she w a s  s u r e  o f  t h e  s o u r c e  of t h e  
a d d i t i o n a l  s e c t i o n s .
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M a r c h  1 3 ,  19 91

T h e  H o n o r a b l e  D r u e  P e a r c e  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  S e n a t o r  P e a r c e :

T h e  l e g i s l a t i v e  a g e n d a  of- N F I B / A l a s k a  i s  d e t . e r  mi  t i e d  b y  o u r  b a l l o t .  
T h e  b a l l o t  i s  o u r  a n n u a l  p o l l  o f  our-  m e m b e r s h i p  o n  a  s e r i e s  o f  
i s s u e s  d e e m e d  c r i t i c a l  t o  s m a l l  b u s i n e s s .  A m a j o r i t y  v o t e ,  o f  t h e  
m e m b e r s  i n  r e s p o n s e  t o  t h e  p o l l ,  s e t s  o u r  p o l i c y  a n d  p o s i t i o n  o n  
l e g i s l a t i v e  i s s u e s .

I t  i s  my u r r d e r s a t n d  t h a t  a  b i l l  m i g h t  b e  i n t r o d u c e d  r e g a r d i n g  
w o r k e r s ' ' 1 c u m p e n s a t  i  o n  t h r o u g h  t h e  S e n a t e  I a h o r  a n d  C o m m e r c e  
C o m m i t t e e .  1 w o u l d  l i k e  t o  s h a r e  w i t h  y o u  t h e  r e s u l t s  o f  t i r e  1 9 9 1  
N F I B / A l a s k a  b a l l o t  q u e s t i o n  r e g a r d i n g  w o r k e r s - 1 c o m p e n s a t i o n .

A r e  y o u  h a v i n g  t r o u b l e  o b t a i n i n g  w o r k e r s ” c o m p e n s a t i o n  i n s u r a n c e  
c o v e r a g e ?

Y e s  7 .3 * / .  Mo 8 9 . 3 * / ,  U n d e c i d e d  3 .4 * / .

D i d  y o u r  w o r k e r s ” c o m p e n s a t i o n  p r e m i u m  i n c r e a s e  i n  t h e  p a s t  y e a r ?

Y e s  5 9 . 1  Mo 3 3 . 6  U n d e c i d e d  7 . 3

I f  y o u  a n s w e r e d  " Y e s "  t o  t i r e  q u e s t i o n  a b o v e ,  b y  w h a t  p e r c e n t  d i d  i t  
i  r r c r  e a s e ?

Stan- Office 
VI ■>*) Sky w ood  Line 
Juneau. AK WHO I 
(W ') " H 0 - l2 ~ H

I n c r e a s e  
o  t o  10*/. 
11 t o  25*/.

4 3 .  I X  
4 0 .  9*/.

I n c r e a s e
2 6  t o  50V.  1 0 . 9 V .
M o r e  t h a n  S O X  5 . 1 %

D i d  y o u r -  w o r k e r s '  c o m p e n s a t i o n  p r e m i u m  d e c r e a s e  i n  t h e  p a s t  y e a r ?

Y e s  8 . 3 V .  Mo 8 3 . 8 * / .  U n d e c i d e d  7 . 9 V.

I f  y o u  a n s w e r e d  " Y e s "  t o  t h e  q u e s t i o n  a b o v e  b y  w h a t  p e r c e n t  d i d  i t  
d e e r  e a s e ?

D e e r  e a s e  
0  t o  10*/. 
11 1 o  25V.

6 2 .5 V .
3 3 . 3V.

D e e r  e a s e  
2 6  t o  50*/.
M o r e  t h a n  50'/.

4 . 7.7.
0 . OX

Hie in iard ia ii o f 
small Business



p a g e : 7

H a v e  a n y  D f  y o u r  e m p l o y e e s  t i l e d  a  s u c c e s s f  u l  w o r k e r s '  c o m p e n s a t i o n  
c l a i m  i n  t h e  p a s t  t w o  y e a r s ?

Y e s  2 8 .  8% No 6 9 . 6 %  U n d e c i d e d  1 . 6 %

D u r i n g  t h e  y e a r ; ,  t h e  F i e l d  s t a f f  o f  N F I B / A l a s k a  v i s i t s  1 l i t e r a l l y  
t h o u s a n d  o f  s m a l l  b u s i n e s s e s  i n  t h e  s t a t e .  O n e  r e c u r r i n g  t h e m e  o u r  
s t a f f  c o n t i n u e s  t o  h e a r  i s  c o n c e r n  w i t h  t h e  i n c r e a s i n g  c o s t  o f  
i n s u r a n c e .  t in  t h e  1 9 9 1  N F I B / A l a s k a  b a l l o t  w e  c o n d u c t e d  t h i s  
e x t e n s i v e  p o l 1 o n  W o r k e r s  C o m p e n s a t i o n  I n s u r a n c e  t o  d e t e r m i n e  t h e  
c u r r e n t  e x t e n t  o f  a n y  p r o b l e m s .

T h e  m e m b e r s  t h a t  w r o t e  c o m m e n t s  a b o u t  W o r k e r s  C o m p e n s a t i o n  
I n s u r a n c e ,  e x p r e s s e d  a  s e n s e  o f  f r u s t r a t i o n .  A l t h o u g h  t h e y  h a d  n o  
c l a i m s  o r  a f e w  m i n o r  c l a i m s ,  t h e i r  c o s t  h a d  i n c r e a s e d .  e n c l o s e d  
a r e  t h e  u n e d i t e d  c o m m e n t s  f r o m  o u r  m e m b e r s .  N F I B / A l a s k a  w o u l d  u r g e  
y o u  -q  k e e p  i n  m i n d  c o s t  w h e n  c o n s i d e r i n g  a n y  p r o p o s a l s  t o  c h a n g e  
t  a  W o r k e r s '  C o m p e n s a t e  o n  s t a t u t e s .  O u r  m e m b e r s  h a v e  e x p e r i e n c e d  
a n  i n c r e a s e  i n  p r e m i u m s  a n d  a n y  f u r t h e r  c o s t  i n c r e a s e  w o u l d  b e  v e r y  
d e t r i m e n t a l  t o  s m a l j b u s i n e s s .

N F I B / A l a s k a  h o p e s  t h i s  i n f o r m a t i o n  r e g a r d i n g  t h e  v i e w s  o f  s m a l l  
b u s i n e s s  o w n e r s  o n  t h i s  i s s u e  w i l l  b e  u s e f u l  t o  y o u .  I f  y o u  h a v e  
a n y  q u e s t i o n s  r e g a r d i n g  t h i s  i n f o r m a t i o n ,  p l e a s e  d o  n o t  h e s i t a t e  t o  
c o n t a c t  m e .

S i n c e r e l y ,

R e s a  T e r r e l  
N F I B / A 1 a s k a  
S t a t e  D i r e c t o r

E n c l o s u r e

c:c: Commissioner Nancy Usera
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J l ' f e  t o u g h  t h e s e  d a y s  t o  i n n  a s m a l l  b u s i n e s s .  W i t h  r i s i n g  
i t i f i u r s n c e  c o a t s  8< o v e r h e a d  8< t r o u b l e  c o l l e c t i n g  f o r  w o r k  d o n e ,  

i t ' s  b e e n  a  t r o u b l i n g  y e a r .  S e r v i c e  -  F a i r b a n k s

My b i g g e s t  p r o b l e m s  i n v o l v e  i n s u r a n c e  ( G e n  l i a b i l i t y ,  w o r k e r s  c o m p  
& h e a l t h ) .  S o m e t h i n g  m u s t  b e  d o n e  -  w e  s m a l l  c o n t r a c t o r s  c a n n o t  
s u r v i v e  m u c h  l o n g e r  w i t h  t h e s e  e s c a l t i n g  p r i c e s .  C o n s t r u c t i o n  -  
A n c h o r a g e

T h e  c o s t  o f  w o r k e r s  c o m p .  a n d  g e n e r a )  l i a b i l i t y  i n s u r a n c e  l i a s  
b e e n  p r o h i b i t i v e  t o  u s .  We h a v e  b e e n  f o r c e d  t o  b e c o m e  J e s s  
" p r o f e s s i o n a l "  i n  o u r  p u r s u i t  o f  a  l i v e l i h o o d  d u e  h o  t h e  c o s t ,  o f  
a d m i n i s t r a t i o n ,  t a x e s ,  a n d  i n s u r a n c e .  T h e r e  i s  a  " h u m p  o f  
s u c c e s s "  w h i c h  w e  h a v e  n u t  b e e n  a b l e  t o  s c a l e  a n d  s o  w e  d o  o u r  
b e s t  a t  t h e  b o t t o m  o f  i t .  G e r v i c e  -  H o m e r

R a t e  I n c r e a s e ?  M o ” s u r e  — P r e m i u m s  a r e  s m a l l  p a r t  o f  o v e r a l l  " r i p -  
o f f "  o f  t h i s  p r o g r a m .  C o n s t r u c t i o n  -  C o r d o v a

W o r k m a n ’ s  C omp i n s  t a t e s  ( m i n i m u m )  i s  m u c h  t o o  h i g h  f o r  s m a l l  
s e a s o n a l  b u s i n e s s .  S e r v i c e  -  J u n e a u

R e  i n s u r a n c e :  ( J u r  WC l i a s  g o n e  d o w n  -  b u t  b e c a u s e  w e  h a v e  f e w e r  
e m p l o y e e s .  WC r a t e s  h a v e  i n c r e a s e d  0 - 1 0 %  l o o k i n g  a t  r a t e s  p e r  $ 1 0 0  
o f  p a y r o l l .  R e t a i l  -  J u n e a u

I t e m  9  n o  p r o b l e m  t o  o b t a i n ,  b u t ,  r a t e s  a r e  a s t r o n o m i c a J .  
C o n s t r u c t i o n  -  b u l d o t n a

We h a v e  n o t  h a d  t r o u b l e  b u t  c a r r i e r s  a r e  l i m i t e d  t h e r e f o r e  
p r e m i u m s  a r e  h i g h .  S e r v i c e  -  B i g  L a k e

A i l  c l i e n t s  w i t h  e m p l o y e e s  h a v e  e x p e r i e n c e d  i n c r e a s e s  1 0 - 2 0 % .  
S e r v i c e  -  J u n e a u

O u r  w o r k m a n s  c o m p  i n c r e a s e d  f r o m  l e s s  t h a n  a  $ 1 0 0  p e r  y e a r  t o  
a l m o s t  $ 6 0 0  p e r  y e a r  i n  19137 .  We a r e  o n e  o f  t h e  u n f o r t u n a t e  
b u s i n e s s  t h a t  h a v e  s u c h  a  l o w  a c c i d e n t  r e c o r d  t h a t  n o  o n e  w i l l  
c o v e r '  u s ,  s o  w e  a r e  t o s s e d  i n  a  p o o l  w i t h  t h e  h i g h e s t  a c c i d e n t  
r e c o r d s ,  t h a t  a l s o  n o  o n e  w a n t s  t o  c o v e r .  R e t a i l  -  P a l m e r

We h a v e  a  s m a l l  b u s i n e s s .  We h a d  a  g a s  s t a t i o n  t o  r u n ,  b u t  
b e c a u s e  o f  r i s i n g  c o s t  o f  i n s u r a n c e ,  a n d  t r y i n g  t o  k e e p  g o o d  h e l p ,  
w e  l e a s e d  i t  o u t  s o  w e  h a v e  a n  e a s i e r  w o r k  l o a d .  We s t i l l  p a y  
t h r u  t h e  n o s e  f o r  i n s u r a n c e  a n d  w e  o n l y  h a v e  i  e m p l o y e e  f u l l  t i m e  
a n d  o n e  p a r t - t i m e  h e l p e r -  f o r  a  f u e l  o i l  b u s i n e s s ,  s m a l l  e n g i n e  
s h o p  a n d  b u l k  f u e l  s t a t i o n .  Now t h e  c o s t  o f  f u e l  g o i n g  u p  a n d  t h e  
f e d e r a l  t a x  u p  a g a i n ,  o u r  c o s t  h a s  t o  g o  u p  a g a i n ,  w h i c h  m a k e s  
e v e r y t h i n g  h a r d e r .  T i r e  r a t e  w e ' r e  g o i n g  s o m e t i m e s  b e t w e e n  
i n s u r a n c e  8< f a x e s  I  t h i n k  w e ’ r e  w o r k i n g  t h i s  h a r d  f o r  t h e  
i n s u r a n c e  c o m p a n y  a n d  t h e  g o v e r n m e n t  a n d  i t  d o e s n ' t  s e e m  f a i r  t o  
s m a l l  b u s i n e s s e s  l i k e  u s .  T h e  o n e  t i m e  w e  t r i e d  t o  u s e  w o r k m e n s  
c o m p ,  w h e n  a  w o r k e r  g o t .  h u r t  i n  g a s  s t a t i o n  i t  w a s  s u c h  a  h a s s l e  
w e  e n d e d  u p  p a y i n g  o u r s e l v e s .  " A c c i d e n t s  d o  h a p p e n "  b u t  y o u  
w o u l d n ’ t  b e l i e v e  i t  t h e y  w e r e  n o  h e l p  a t  a l l .  I  w i s h  w e  h a d  a 
c h o i c e  o f  i n s u r a n c e  c o v e r a g e  i t  w o u l d  s t r a i g h t e n  t h i n g s  o u t  f o r  
p e o p l e  l i k e  u s .  R e t a i l  -  W a s i l l a



I  d o n ’ t  h i r e  a n y m o r e  b e c a u s e  o f  l -he  e x p e n s e  o f  w o r k e r ’ s  c o m p .  

S e r v i c e  -  J u n e a u

We h a v e  n o  e m p l o y e e s }  We a c e  n o t  a b l e  t o  a f f o r d  i t .  S e r v i c e  -  

F a . i  c b a n k s

S o m e t h i n g  n e e d s  L o  b e  d o n e  w i t h  H i e  w o r k m a n s  c o m p ,  l a w s  i n  A l a s k a .  
T h e  p r e m i u m s  a r e  e x t r a o r d i n a r i i  • e x p e n s i v e .  A n d  t h e  c o v e r a g e  med  
a l l o w a n c e s  v e r y  p o o r .  I I :  a p p e a r s  t h a t  t h e  s y s t e m  i s  e a s y  t o  a b u s e  
a n d  c o n s e q u e n t l y ; ,  v e r y  e x p e n s i v e  t o  t h e  e m p l o y e r .  S e r v i c e  •• 
A n c h o r a g e

R a t e s  w e n t  d o w n  b u t  t h e y  i n c r e a s e  r y  e x p e r i e n c e  r n u J t i  e n o u g h  t o  
o f f  s e t :  a n y  d e c r e a s e  -  J e m p l o y e e  h a d  a  b a c k  i n j u r y  w h i c h  h e  s a w  a 
d o c t o r  f o r  b u t  d i d  n o t  m i s s  a n y  w o r k  a s  a  r e s u l t .  R e t a i l  -  B i g  

L a k e

We h i  r e  s e a s o n a l  e m p l o y e e s  a n d  a r c ?  u n a b l e  t o  o b t a i n  s e a s o n a l  
w o r k m a n s  c o m p .  I t  i s  a  f i a t  f e e  f o r  o n e  y e a r  -  n o t  q u i t e  
r e a s o n a b l e  f o r  a  b u s i n e s s  a d d i n g  e m p l o y e e s  f o r  4 o r  l e s s  m o n t h s .  
T o u r i s m  -  K o d i a k

W o r k e r s  c o m p e n s a t i o n  — W o r k e r s  L u m p ,  i s  o u t r a g e o u s l y  h i g h .  I t  
s h o u l d  b e  b a s e d  o n  h o u r s  w o r k e d  n o t  o n  m o n e y  e a r n e d .  I f  o n e  m an  
i s  b e t t e r  t h a n  s o m e  o f  t h e  o t h e r s  1 p a y  h i m  m o r e  p e r  h o u r .  b e e s  
t h i s  m a k e  h i m  a  g r e a t e r  r i s k ?  R e t a i l  -  O o r d o v a

M e e d  t o  c h a n g e  w o r k e r ’ s  c o m p  s o  p r e m i u m s  a r e  b a s e d  o n  h o u r s  w o r k e d  
n o t  p a y r o l l .  S e r v i c e  -  F a i r b a n k s

Mo t r o u b l e  o b t a i n i n g ,  i t s  t h e  c o s t ,  t h a t  i s  t h e  p r o b l e m !  R e t a i l  -  
T a l k e e t n a

T h i s  w a s  t h e  1 s t  y e a r -  I  h a d  a n  e m p l o y e e  ( o n e )  a n d  n e v e r  d i d  e n d  u p  
w i t h  w o r k m a n s  c o m p  I n s u r a n c e !  I  t r i e d ,  b u t  I  lead t h e  i m p r e s s i o n  I  
w a s  b e i n g  g i v e n  t h e  r u n - a r o u n d  a f t e r  i t .  D r a g g e d  o n  f o r  a  m o n t h  
a n d  t h e n  q u o t e d  a  p r e m i u m  o f  o v e r  $ 1 , 4 0 0  ! !  f o r  a  3 - m o n t h  s e a s o n a l  
e m p l o y e e .  B e i n g  a  s e a s o n a l  e m p l o y e r  ( c h a r t e r  b o a t  b u s i n e s s )  I  
t h i n k  i t  u n f a i r  t o  h a v e  t o  p a y  ar i  a n n u a l  p r e m i u m .  W h i t t i e r

B e c a u s e  o f  t h e  c o s t  o f  W . L . ,  w e  h a v e  c h o s e n  n o t  t o  n a v e  e m p l o y e e s  
a n d  e x p a n d  o u r  b u s i n e s s .  I n o r d e r  t o  h a v e  e m p .  a n d  W . C .  w e  w o u l d  
h a v e  t o  c h a r g e  a t  l e a s t  5 0 %  m o t e  f o r  o u r  p r o d u c t .  I f  w e  d i d  t h a t ,  
w e  w o u l d  j u s t  h a v e  t o  c l o s e  t h e  d o o r s .  T h e  l o c a l  m e n t a l i t y  o f  
g e t t i n g  i t  d o w n  s o u t h  c h e a p e r  w o u l d  o v e r  c o m e  a n y  r e a s o n a b l e n e s s  
c o n c e r n i n g  s h o p p i n g  l o c a l l y ,  k e e p  t h e  m o n e y  i n  t o w n .  S o  i t s  t o o  
b a d  -  b e c a u s e  w e  c o u l d  h i r e  t w o  p e o p l e  t o  d o  a l l  t h e  w o r k  m o r e  
e f f i c i e n t l y .  R e t a i 1 / S e r v i c e  -  J u n e a u

W o r k e r s  c o m p  r a t e s  h a v e  c r e a t e d  a  m a j o r  p r o b l e m  f o r  u s  w i t h  l i t t l e  
w e  c a n  d o  a b o u t  i t .  We h a d  o n e  c l a i m  w h i c h  t h e  e m p l o y e e  t r i e d  t o  
m i l k  u n t i l  i t  w a s  o b v i o u s  t o  e v e r y o n e  a n d  i t  g o t  t o  t h e  p o i n t  t h a t  
I  w a n t e d  o u r  c a r r i e r  t o  f i l s  s o m e  k i n d  o f  c o u n t e r  c l a i m  f o r  f r a u d  
a n d  t h e y  s a i d  i t  w a s  t o o  e x p e n s i v e  a n d  t o o  m u c h  b o t h e r  s o  t h e y  
j u s t  p a i d  e v e r y t h i n g  a n d  i n  t u r n  o u r  r a t e s  j u m p e d  h i g h e r .  I  f e e l  
t h e y  s h o u l d  p u r s u e  f a l s e  c l a i m s  t o  p r e v e n t  o t h e r s  f r o m  d o i n g  t h e  
s a m e  t i l i n g .  O n e  i m p r o v e m e n t  m i g h t  b e  t o  b e  a b l e  t o  h a v e  e m p l o y e e s  
p a y  a  p e r c e n t a g e  o f  w / c  a n d  t h e s e  w r o n g f u l  c l a i m s  w o u l d  e f f e c t  
t h e m  a l s o .  S e r v i c e  -  J u n e a u



A f t e r  3  y e a r s  w i t h  t h e  s a m e  w o r k e r s ” c o m p e n s a t i o n  c a r r i e r ,  t h e y  
d e c l i n e d  t o  t o  r e n e w  o u r  p o l i c y .  R e a s o n  f o r  n o n - r e n e w a l ,  
“ u n d e r w r i t i n g  p o l i c y " .  R e a s o n  g i v e n  b y  o u r  i n s u r a n c e  a g e n t  w a s  
o u r  a n n u a l  p r e m i u m  i s  n o t .  J a r g e  e n o u g h .  D u r i n g  t h e  p a s t  3  y e a r s ,  
t h e  c a r r i e r  p a i d  7. s m a l l  c l a i m s  t o t a l l i n g  a p p r o ) ' . .  $ 6 0 0 . 0 0 .  O u r  
p r e m i u m s  e x c e e d e d  $ 3 0 , 0 0 0 . 0 0  d u r i n g  t h i s  p e r i o d .  S e r v i c e  -  
A n c h o r  a g e

1 h a v e  a  r e a l  h a r d  t i m e  b e l i e v i n g  i n  t h e  2f i% s u r c h a r g e ,  c h a r g e d  b y  
W o r l :  C omp I n s u r a n c e  c o m p a n i e s  b e c a u s e  I  h a v e  a  n e w  c o m p a n y .  I  
a l s o  h a v e  a  p r o b l e m  w i t h  t h e i r  g u o t e  o v e r h e a d .  t h e y  h a v e  t h e  
f i n e s t  o f f i c e  s p a c e  m o n e y  c a n  b u y ,  t h e i r  ow n  l i b r a r y ,  p i c t u r e s  
h a n g i n g  o n  t h e  w a l l  t h a t  a r e  v e r y  e x p e n s i v e .  I f  t h e y  o p e r a t e d  i n  
a  e f f i c i e n t :  w a y  1 w o u l d  h a v e  n o  c o m p  J a i  f i t s . We t e l l  o n  p e r s o n  i n  
H i e  o f f i c e  w h a t 5 g o i n g  o n  w i t h  o u r  b u s i n e s s  t  s o m e o n e  e l s e  i n  
t h e i r  o f f i c e  s e n d s  u s  a  b i l l  +._ e x p e c t s  u s  t o  p a y  e v e n  t h o u g h  i t  
i s  n o t  c o r r e c t .  A f t e r  a  f e w  p h o n e  c a l l s  + l e t t e r s ,  t h e y  f i n a l l y  
c a t c h  o n .  L i n e  h a n d  d o e s n ' t  k n o w  w h a t  t i r e  o t h e r s  d o i n g .  T i r e  
b o t t o m  l i n e  i s  o v e r h e a d  i s  d r i v i n g  my c o s t  u p .  S e r v i c e  -  A n c h o r a g e

A s  a i r  i n d i c a t i o n  o f  t h e  u n j u s t  i  f  j  a b l  e  c o s t :  o u r  w o r k m e n s ’  
c o m p e r r s a t i o n  i s  177.  o f  w a g e  f o r  a  h i r e d  h a n d .  l i r e  s a m e  r a t e  
a p p l i e s  t o  p o l i c e m e n .  T h e  r e a s o n  i s  s a i d  t o  b e  b e c a u s e  we  c a r r y  
f i r e a r m s .  B u t  p o l i c e m e n  c a r r y  f i r e a r m s  b e c a u s e  p e o p l e  t r y  t o  
s h o o t  a n d  k i l l  t h e .  I ’ v e  n e v e r  h a d  a  w i l d  a n i m a l  s h o o t  h a c k  a t  
me._ T h i s  w o r k m e n s  c o m p e n s a t i o n  r a t e  i s  a t o t a l l y  u n j u s t i f i e d  
r  i  p D f  f  .  S e r  v i  c e  — P a l  rn e r

E m p l o y e e  f i l e  s u c c e s s f u l  c l a i m  p a s t  2  y e a r s ?  T h e  s u c c e s s f u l  c l a i m  
w a s  b y  t h e  w i f e  o f  a  3 9  y e a r  o l d  man  w h o  h a d  w o r k e d  f o r  u s  1 h o u r  
t o  h a v i n g  a  f a t a l  h e a r t  a t t a c k .  ( J u r  i n s u r a n c e  c o m p a n y  a w a r d e d  
n e a r l y  $ 3 0 0 , 0 0 0  w i t h o u t  a d v i s i n g  u s  o f  t h e i r  i n t e n t .  A s  a n  a d d e d  
n o t  t h e  i  h o u r  o f  w o r k  a l s o  i n c l u d e d  a  2 0  m i n u t e  s a f e t y  m e e t i n g .  
C o n s t r u c t i o n  -  W a s i l l a

R a t e  D e c r e a s e ?  (Jn w o r k e r s  c o m p ,  o u r  i n s u r a n c e  r a t e s  o n l y  w e n t  d o w n  
b e c a u s e  w e  w e r e  a b l e  t o  g e t  a  g r o u p  r a t e  t h r o u g h  o u r  t r a d e  
a s s o c i a t i o n .  H a d  w e  c o n t i n u e d  w i t h  t h e  s a m e  i n s u r e r ,  o u r  r a t e s  
w o u l d  h a v e  b e e n  a b o u t  t h e  s a m e .  R e t a i l  - . J u n e a u

W o r k m a n s  C omp i s  t h e  m o s t  s e r i o u s  i s s u e  f a c i n g  A l a s k a  b u s i n e s s e s .  
S e r v i c e  -  A n c h o r a g e

We a r e  s e m i  r e t i r e d  n o w  a n d  o n l y  my  w i f e  a n d  1 w o r k  a t  t h e  
b u s i n e s s .  T h e  l a s t ,  y e a r  w e  h a d  e m p l o y e e s  ( 1 9 8 8 )  o u r  W o r k m e n ’ s  
Co m o  w e n t  u p  a n d  a l t h o u g h  w e  h a d  o n l y  .2 a c c i d e n t s  i n  1 0  y e a r s  o u r  
c a r r i e r  d r o p p e d  u s  a n d  o u r  a g e n t  h a d  t o  g o  t o  s o m e o n e  e l s e .
S o m e o n e  s h o u l d  d o  s o m e t h i n g  a b o u t  i n s u r a n c e  c o v e r a g e  o n  a l l  
l e v e l s ,  W o r k m a n ’ s  C o m p ,  L i a b i l i t y  a n d  H e a l t h  I n s u r a n c e .  T h e y  a r e  
a l l  o u t  o f  s i t e  f o r  t h e  a v e r a g e  s m a l l  b u s i n e s s m a n  a s  w e l l  a s  o n  a  
p e r s o n a l  l e v e l .  S e r v i c e  -  K e t c h i k a n

A 200/ C  i n c r e a s e .  W i t h  t h e  i n c r e a s e  i n  b o t h  l i a b i l i t y  ?? W o r k m e n s  
C o m p ,  w e ’ r e  s e r i o u s l y  c o n s i d e r i n g  c e a s i n g  b u s i n e s s .  S e r v i c e  -  
A n c h o i  a g e

Mo c h a n g e  i n  W o r k e r s  Co m p -  B e c a u s e  w e  a r e  d o w n  t o  t w o  e m p l o y e e s  -  
R e t a i  J -  k e n a i

My a g e n t  i n f o r m e d  me  o u r  c a r r i e r ,  A k .  I n d u s t .  I n d e m . ,  i s  p u l l i n g  

o u t  o f  A l a s k a .  H e  a s s u r e d  me h e ’ l l  f i n d  a  n e w  c a r r i e r  b y  r e n e w a l  

t i m e .  S e r v i c e  -  S o l d o t n a



I  f e e )  t h e  m a i n  c o n c e r n s  s m a l l  b u s i n e s s  h a s  i n  A l a s k a  a t  t h i s  

t i m e ,  i s  l a c k  o f  f i n a n c i a l  h e l p  f r o m  t h e  l e n d i n g  i n s t i t u t i o n s  a n d  

t h e  f a s t  r i s i n g  c o s t s  o f  I n s u r a n c e .  S e r v i c e  -  K e n a i

I  am s e J f  e m p l o y e d  a n d  n o  l o n g e r  h a v e  e m p l o y e e s  b u t  f e e J  t h e  r a t e s  
o f  w o r k e r ’ s  c o m p  v e r s u s  t h e i r  e x p o s e r  t o  l i a b i l i t y  i s  u n f a i r l y  
h i g h .  X b e l i e v e  t h a t  i f  t h e  c o m m o n  m an  k n e w  w h a t  b u s i n e s s  
i n s u r a n c e  w a s  c o s t i n g  h i m  i n  h i g h e r  p r i c e s  f o r  g o o d s  a n d  s e r v i c e s  
t h e y  w o u l d  b a c k  l e g i s l a t i o n  t o  l i m i t  l a w  s u i t s  a n d  I n i t i a t e  m o r e  
n o  f a u l t  l a w s .  S e r v i c e  ~ f c a g l e  R i v e r



W o r k e r s ’ C o m p e n s a t io n  

C o m m i t t e e  o f A la s k a

M a rc h  1 3 ,1 9 9 1

The Honorable Drue Pearce, Chair 
Senate Labor and Commerce Committee 
Alaska State Legislature 
P.O. Box V (MS 3100)
Juneau, AK 99811

Dear Senator Pearce:

It has come to my attention that there is some misunderstanding of the position 
of the Workers’ Compensation Committee of Alaska (WCCA) regarding the 
proposed legislation being submitted to you by the Labor/Management Ad Hoc 
Committee. To clarify this, permit me to state the position taken by the WCCA 
Board of Directors at our March 7th Board meeting.

The WCCA has, and continues to fully support the Labor/Management Ad Hoc 
Committee and the deliberative process they follow in developing needed 
improvements in the Alaska Workers’ Compensation Act. This committee 
consists of 5 members representing Alaska employers and 5 members 
representing organized labor. Because it is a balanced committee, this process 
has worked exceedingly well in the past, both for employers and workers, and 
we feel that it is essential for this process to be preserved.
The proposed legislation that has been submitted to you is, for the most part, the 
same as CSSB 508 sponsored by Labor and Commerce, offered on April 24, 
1990 and amended April 25, 1990. The current version contains some 
clarifications in language and there have been three additional sections 
intended to eliminate some ambiguities in the current act and provide additional 
protection for employers and workers. Last year the WCCA supported CSSB 
508 and we unconditionally support the revised version in its entirety as 
submitted to you.

This package of revisions contains some items of primary importance to 
employers, i.e. Sections 4, 10, 12, 17, and the legislative intent statements: 
some are important to Labor, i.e. Sections 9 and 11; and some others were 
requested by the Division of Workers’ Compensation, i.e. Sections 1 - 3 and 5 •
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have been thoroughly discussed and agreed to by the representatives of both 
management and labor and by the Board of WCCA. It would be a grave 
disservice to the good faith negotiating process as well as Alaska employers 
and workers to split the package into multiple bills, or to strip provisions from 
this one. After the bill has been introduced, any legislator who feels that a 
modification is in order may do so in committee.

For these reasons, the Board of WCCA, on behalf of all our member employers, 
urges the Senate Labor & Commerce Committee to proceed with the 
sponsorship of the proposed legislation as submitted to you by the 
Labor/Management Ad Hoc Committee.

Sincerely,

President

WLD:mse

cc: Mary Pierce, Co-Chair, Ad Hoc Committee
Kevin Dougherty, Co-Chair, Ad Hoc Committee



A la s k a  S ta te L e g is la tu re

Senator Drue Pearce. Chair
Senator Virginia Collins, Vice Chair 
Senator Dick Eliason 
Senator Rick Halford 
Senator Jay Kerltuia

SENATE LABOR AND COMMERCE 
COMMITTEE

WHILE IN JUNEAU 
P.O BOX V
JUNEAU, ALASKA 99811 
(907) <165 3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018

TO: M i k e  Ford, L e g i s l a t i v e  L e g a l  C o u n s e l
D i v i s i o n  of L e g a l  S e r v i c e s

FROM: R o d  M o u r a n t ,  C o m m i t t e e  A i d e  1/
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e

DATE: M a r c h  14, 1991

RE: P r o p o s e d  W o r k e r ' s  C o m p e n s a t i o n  L e g i s l a t i o n

M i k e ,  p l e a s e  d r a f t  a w o r k e r ' s  c o m p e n s a t i o n  b i l l  u s i n g  t h e  
a t t a c h e d  W o r k e r ' s  C o m p e n s a t i o n  A d  H o c  C o m m i t t e e  r e c o m m e n d a t i o n  as 
t h e  g u i d e .  P l e a s e  s h o w  t h e  S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e  b y  
R e q u e s t  as t h e  sponsor.

W e  n e e d  t h i s  ASAP. T h a n k  you.
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A l a s k a  N a t i o n a l
I N S U R A N C E  C O M  P  A N Y

A policy of service and protec.non

M a r c h  1 5 ,  1 9 9 !

M r .  C h a r l i e  M i l l e r  

J u n e a u ,  A l a s k a  9 9 S U

D e a r  C h a r l i e ;

I  b e l i e v e  C h a c  t h e  f o l l o w i n g  c h a n g e s  s h o u l d  h e  m a d e  t o  t h e  d r a f t  

w o r k e r s '  c o m p e n s a t i o n  b i l l :

S e c t i o n  2 3 . 3 0 . 2 3 2

I n s e r t  " o r  f a i l i n g  t o  p e r f o r m "  a f t e r  " p e r f o r m i n g "  o n  l i n e  3 J .

T h i s  a d d i t i o n a l  l a n g u a g e  i s  u s e d  i n  t h e  i n c e n t  s e c t i o n  ( S e c t i o n  1)  

a n d  s h o u l d  a l s o  b e  i n c l u d e d  i n  S e c t i o n  16 t o  a v o i d  a n y  m i s u n d e r s t a n d i n g .

S e c t i o n  2 3 . 3 0 . 0 4 7  ( b )  a n d  ( c )

T h e  w o r d ,  " c o m p e n s a t i o n "  a p p e a r s  f o u r  t i m e s  i n  t h e s e  t w o  s u b - s e c t i o n s .

T h e  w o r d ,  " p a y m e n t s "  s h o u l d  b e  s u b s t i t u t e d  f o r  " c o m p e n s a t i o n " .  T h e r e  

m a y  b e  a  s u b t l e  d i s t i n c t i o n  i n  t h e .  t e r r a s ,  b u t  t h e  d i f f e r e n c e  i s  i m p o r t a n t .

S e c t i o n  2 3 . 3 0 . 0 4 1  ( k)  ( 2 )

T h e  p h r a s e , " a n d  h a s  r e q u e s t e d  r e e m p l o y m e n t  b e n e f i t s "  s h o u l d  n o t  h a v e  

b e e n  d e l e t e d .  T h e r e  a r e  f i n a n c i a l  i m p l i c a t i o n s  w i t h o u t  i t .

S e c t i o .  '

I  b e l i e v s  l u- T e r e n c e  t o  S e c t i o n  11 s h o u l d  b e  t o  t h e  n e w  S e c t i o n  -

W h i l e  1 f a v o r  a l l  o f  t h e  a b o v e  c h a n g e s ,  t h e  m o s t  c r i t i c a l  o n e  i s  t o  

S e c t i o n  2 3 , 3 0 . 1 3 1 .

Y o u r s  t r u l y ,

J am e s  E .  P f e i f e i  
P r e s i d e n t



A la s k a  S ta te  L e g is la tu re

Senator Drue Pearce, Chair
Senator Virginia Colllnr, Vice Chair 
Senator DicK Eliason 
Senator Rick Hallord 
Senator Jay Kerttula

SENATE LABOR AND COMMERCE 
COMMITTEE

WHILE IN JUNEAU 
P.O BOX V
JUNEAU, ALASKA 99811 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018

TO: M i k e  Ford, L e g i s l a t i v e  C o u n s e l
D i v i s i o n  o f  L e g a l  S e r v i c e s

FROM: R o d  M o u r a n t ,  L e g i s l a t i v e  A i d e
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e

DATE: M a r c h  18, 1 9 9 1

RE: C h a n g e s  t o  D r a f t  L e g i s l a t i o n  7 - L S 1 0 0 4 / A

M ike, o n  p a g e  1 l i n e  11, p l e a s e  r e v i e w  t h i s  l a n g u a g e  t o  d e t e r m i n e  
if it is c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  intent:

" S e c  A S  2 3 . 3 0 . 2 6 5 ( 2 1 ) .  I t  is t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  
t h a t  t h e  p r e s u m p t i o n  o f  c o m p e n s a b i l i t y  in A S  2 3 . 3 0 . 1 2 0 ( a ) ( 1 )  
c o n t i n u e  t o  b e  a p p l i e d  o n l y  t o  t h e  q u e s t i o n  o f  w h e t h e r  an i n j u r y  
is r e l a t e d  t o  t h e  e m p l o y m e n t . "

I f  it is n o t  c o n s i s t e n t ,  p l e a s e  r e d r a f t  t h i s  sec t i o n .

"^-Pg^ 2 In 22-24, s e c t i o n  (7) s e e m s  t o  i m p l y  m o r e  t h a n  j u s t  
A /o<  ^^-^pxDtification, w h i c h  is its i n t e n d e d  p u r p o s e .  P l e a s e  clarify.

Pg 7 I n s  7,9 13 p a y m e n t s  w e r e  n o t  i n t e n d e d  t o  b er s
" c o m p e n s a t i o n "  b u t  r a t h e r  j u s t  p a y m e n t s  of  b e n e f i t s .  L a n g u a g e  
n o t  i n d i c a t e s  b e n e f i t s  t o  b e  c o m p e n s a t i o n .  P l e a s e  d e l e t e  t h e  
w o r d  " c o m p e n s a t i o n "  a n d  i n s e r t  " p a y m e n t " .

Pg 9 I n  31 p l e a s e  r e d r a f t  t o  read:
°/l 1- " f o r  c i v i l  d a m a g e s  as a r e s u l t  of an  a c t  o r  o m i s s i o n  in

p e r f o r m i n g  o r  f a i l i n g  t o  p e r f o r m  a w o r k p l a c e  s a f e t y  i n s p e c t i o n "

/C

o l

O n  t h e  s e c o n d  p a g e  o f  y o u r  M a r c h  1 4 t h  c o v e r  m e m o r a n d u m  for t h i s  
d r a f t  l e g i s l a t i o n  y o u  s p e a k  t o  d e l e t i n g  " a n d  h a s  r e q u e s t e d  
r e e m p l o y m e n t  b e n e f i t s "  in A S  2 3 . 3 0 . 0 4 1 ( k ) (2) as  d u p l i c a t i v e .  
B e c a u s e  its d e l e t i o n  r i g h t  r e s u l t  in d u p l i c a t e  p a y m e n t s ,  p l e a s e  
r e i n s e r t  t h i s  l a n g u a g e .

O n e  f i n a l  note, p g  1 S e c t i o n  1. s h o u l d n ' t  it a p p l y  t o  s e c t i o n s
16,18, a n d  19 r a t h e r  t h a n  s e c t i o n s  1 1 , 1 8 , a n d  19?

P l e a s e  r e d r a f t  ASAP. T h a n k s .
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D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Box Y. Juneau, Alaska 99811
(91)7) 465-3867 or 465-2450
I-AX (907) 465-2029

Deliveries to: 240 Main Street
Court Plaza, Boom 500

Mail Stop 3101

M E M O R A N D U M March 14, 1991

SUBJECT: Workers’ compensation (Work Order No. 7LS1004/A)

TO: Senator Drue Pearce

FROM: Michael F. Ford ' 
Legislative Counsel

I wanted to point out several changes in the attached draft from the material you sent 
to us. First, the language in AS 23.30.Q41(k)(6) has been rewritten to provide certain 
extended benefits in the event of controversion or appeal by an employer. The 
provision requiring the employee to be successful in defending the controversion or 
appeal was deleted, in that the language failed to indicate what would occur if the 
appeal was decided in favor of the employer.

Second, the language contained in Sec. 5, regarding extending the exclusive liability 
of an employer to a carrier, insurance agent or trade association that provides 
workplace safety inspections has been moved to a new section, section 16. The 
submitted language would have added a definition of "employer" to the exclusive 
liability provision contained in AS 23.30.055. As written, the definition raised several 
serious problems. It appears that the definition is intended to give the carrier, 
insurance service agent or trade association similar treatment as an "employer" in 
determining liability for injuries to an employee. However, the following issues were 
raised by this approach:

1. While the definition attempts to link safety inspections with the extension of 
protection against liability, the definition as written provides protection when the 
carrier, insurance service agent, or trade association "provides or fails to provide 
safety inspections". In short, the link to safety inspections is confusing at best, and 
perhaps nonexistent. Whether a carrier requires a safety program or not, the carrier 
is considered an "employer" under this language.

2. The inclusion of the carrier, service agent, and trade association as an "employer" 
may create additional liability for these parties. Under AS 23.30.095, an "employer" 
is not protected when the employer fails to secure payment of workers’ compensation 
as required by law. Therefore, the carrier, service agent, or trade association may



find themselves named as parties to a lawsuit, by virtue of being considered the 
"employer" of a person whose actual employer failed to secure proper workers’ 
compensation. This language would not provide additional protection from negligent, 
or intentional acts of misconduct, other than is provided to an employer.

3. Who is the actual "employer" of a person is sometimes intensely litigated. This 
kind of change to the law is confusing, and an invitation to additional litigation.

If the whole point of the definition is to provide immunity when a safety inspection 
is done, then a separate section establishing that immunity is simpler and a lot 
clearer. This is the approach taken in section 16.

Finally, in AS 23.30.041(k)(2) the phrase "and has requested reemployment benefits" 
was deleted. The language appeared to duplicate a provision already contained in 
the first sentence of the section.

If I may be of further assistance, please contact me.

MFF:mi
91-052.mai
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A la s k a  S ta te L e g is la tu re

Senator Druo Pearce, Chair
Senator Virginia Collins. Vice Chair 
Senator Dick Eliason 
Senator Rick Halford 
Senator Jay Kerttula

TO:

SENATE LABOR AND COMMERCE 
COMMITTEE

M i k e  Ford, L e g i s l a t i v e  C o u n s e l  
D i v i s i o n  of L e g a l  S e r v i c e s

WHILE IN JUNEAU 
R 0. BOX V
JUNEAU, ALASKA 99811 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018

FROM: R o d  M o u r a n t ,  L e g i s l a t i v e  A i d e
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e

DATE: M a r c h  18, 1991

RE: C h a n g e s  t o  D r a f t  L e g i s l a t i o n  7 - L S 1 0 0 4 / A

M i ke, o n  p a g e  1 l i n e  11, p l e a s e  r e v i e w  t h i s  l a n g u a g e  to d e t e r m i n e
i f  it is c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  intent:

" S e c  A S  2 3 . 3 0 . 2 6 5 ( 2 1 ) .  I t  is t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  
t h a t  t h e  p r e s u m p t i o n  of c o m p e n s a b i l i t y  in A S  2 3 . 3 0 . 1 2 0 ( a ) ( 1 )  
c o n t i n u e  t o  b e  a p p l i e d  o n l y  t o  t h e  q u e s t i o n  of w h e t h e r  an i n j u r y  
is r e l a t e d  t o  t h e  e m p l o y m e n t . "

If it is n o t  c o n s i s t e n t ,  p l e a s e  r e d r a f t  t h i s  s e ction.

P g  2 I n  22-24, s e c t i o n  (7) s e e m s  t o  i m p l y  m o r e  t h a n  ju s t  
n o t i f i c a t i o n ,  w h i c h  is its i n t e n d e d  p u r p o s e .  P l e a s e  clarify.

P g  7 I n s  7 , 9 , 1 1 , 1 3  p a y m e n t s  w e r e  n o t  i n t e n d e d  t o  be 
" c o m p e n s a t i o n "  b u t  r a t h e r  j u s t  p a y m e n t s  of  b e n e f i t s .  Language,
n o t  i n d i c a t e s  b e n e f i t s  t o  be  c o m p e n s a t i o n .  P l e a s e  d e l e t e  t h e  
w o r d  " c o m p e n s a t i o n "  a n d  i n s e r t  " p a y ment".

P g  9 In 31 p l e a s e  r e d r a f t  to  read:
" f o r  c i v i l  d a m a g e s  as a r e s u l t  o f  an  a c t  o r  o m i s s i o n  in 

p e r f o r m i n g  o r  f a i l i n g  to p e r f o r m  a w o r k p l a c e  s a f e t y  i n s p e c t i o n " .

O n  t h e  s e c o n d  p a g e  o f  y o u r  M a r c h  1 4 t h  c o v e r  m e m o r a n d u m  for t h i s  
d r a f t  l e g i s l a t i o n  y o u  s p e a k  t o  d e l e t i n g  "a n d  h a s  r e q u e s t e d  
r e e m p l o y m e n t  b e n e f i t s "  in A S  2 3 . 3 0 . 0 4 1 ( k ) (2) as d u p l i c a t i v e .  
B e c a u s e  its d e l e t i o n  m i g h t  r e s u l t  in d u p l i c a t e  p a y m e n t s ,  p l e a s e  
r e i n s e r t  t h i s  l a n g uage.

O n e  f inal note, p g  1 S e c t i o n  1. s h o u l d n ' t  it a p p l y  to  s e c t i o n s
16,18, a n d  19 r a t h e r  t h a n  s e c t i o n s  1 1 , 1 8 , a n d  19?

P l e a s e  r e d r a f t  ASAP. Thanks.



M a r c h  16, 1 9 9 1

D r u e  -

R e :  W o r k e r ' s  C o m p

I r e c e i v e d  f e e d  b a c k  f r o m  C h a r l i e  M i l l e r ,  J a m e s  P f e i f e r ,  D i c k  
C a t t a n a c h  a n d  K e v i n  D o u g h e r t y .  T h e r e  c o r r e c t i o n s  a n d  c o m m e n t s  
w e r e  v i r t u a l l y  i d e n t i c a l .  I h a v e  d r a f t e d  t h e  a t t a c h e d  m e m o  to  
F o r d  m a k i n g  t h e  c h a n g e s  t h e y  r e q u e s t e d .

W i t h  y o u r  p e r m i s s i o n ,  I'll final i z e .

<s>-,

b ( ( U £  ^ / h ip  [ / jC ^

u/ { f/t )3 U T  W J/'0 'oc ̂

cT £ - /  y j  { - r ? /  f-Z/P/6

3  / / ?  / T /
D / w *

jL f/  Q   ̂ 1- f t  r / t j / k  l x / /  -r/S  s_



M a r c h  20, 1991

D r u e  -

Re: W o r k e r ' s  C o m p  L e g i s l a t i o n

K e v i n  D a u g h e r t y  f a x e d  s o m e  a d d i t i o n a l  c h a n g e s  t o  t h e  A d  h o c
c o m m i t t e e  l e g i s l a t i o n  t h a t  h e  s a y s  is v i t a l  a n d  t h a t  a l l  p a r t i e s
a g r e e  to. I h a v e  t r i e d  t o  r e a c h  D i c k  C a t t a n a c h  o r  M a r y  P i e r c e  t o
c o n f i r m .  N e i t h e r  is in. I a l s o  l e f t  a m e s s a g e  f o r  C h a r l i e
M i l l e r  t o  call.

K e v i n  s a y s  t h a t  c h a n g e s  n e e d  t o  b e  m a d e  p r i o r  t o  i n t r o d u c t i o n  t o  
a v o i d  c o n t r o v e r s y .

L (A./J 'fM

QoOCj> g / l P o / /  &-

A s  A s l& y /p  A1/LsJ s '  J  / /V  / . s  d .



SE^kTE COMMITTEE REPORT
FxRST COMMITTEE OF REFERR^

DATE 3 / 2 0 / 9 1 F U R T H E R :

D a t e  o f  5 - D a y  N o t i c e :  < 2 - “7 1_____
(in a c c o r d a n c e  w i t h  U n i f o r m  R u l e  23)

D A T E  T U R N E D  
I N T O  OFFICE;

L & C  C o m m i t t e e  c o n s i d e r e d

Wo r k e r s '  c o m p e n s a t i o n ;  efd.

SB 219

a n d  recommended:..

[ i S f  r e p l a c e  w i t h CS

[ ] a t t a c h e d  a m e n d m e n t ( s )

; . [ ] — ' ___________________

[ ] do  p a s s

[ ] do  n o t  p a s s  • . /
e"

[ ] n o  r e c o m m e n d a t i o n  

/ .[\/j i n d i v i d u a l  r e c o m m e n d a t i o n s  

[ ] f u r t h e r  r e f e r r a l  t o  ________

i 56  C L ^ <--)_______  [ ] s a m e  t i t l e
[ n e w  t i t l e

l e t t e r  o f  i n t e n t  a d o p t e d

A T T A C H E S  N E W  F I S C A L  N O T E ( S ) :
D e p a r t m e n t ( s ) / D a t e :  D e p a r t m e n t ( s ) / D a t e :

[•^ f i s c a l  n o t e ( s )  c/-7/ [v/f z e r o  f i s c a l  n o t e ( s )  c o * / - ') /*+■?- 7-?/
~ ’ - ___________________________________________   L A S  _______________

[ ] a p p r o p r i a t i o n - n o  f i s c a l  n o t e [ ] G o v e r n o r ' s  b i l l  w / f i s c a l  n o t e

S I G N I N G  D O  PASS: O T H E R  R E C O M M E N D A T I O N S :

T
< r T T

v T  c h a i r :  J T i g n a t u r e  a n d  R e e o m m e n d a t i  nn



P.O. 8ox Y, Juneau, Alaska 99911 
(907) 405-3867 or 465-2450 
FAX (007) 465-2029

D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

Deliveries to; 240 Main Sir: j 
Court Plaza, Room 5 

Mail Stop 31

m e m o r a n d u m M a r c h  28, 1991

SUBJECT!

TO:

FROM:

W o r k e r s ’ c o m p e n s a t i o n  • ( S B  219)

S e n a t o r  D r u e  P e a r c e

M i c h a e l  F ,  F o r d  / X / ' ■ '/■  

L e g i s l a t i v e  C o u n s e l

T h e  f o l l o w i n g  is  a  s e c t i o n  b y  s e c t i o n  a n a l y s i s  o f  S B  219:

S e c t i o n  1 - P u r p o s e  o f  s e c t i o n s  1 6 ,1 8 ,  a n d  19.

S e c t i o n  2  - C h a n g e s  t h e  p e r i o d  c o v e r e d  b y  t h e  r e e m p l o y m e n t  b e n e f i t s  r e p o r t

\ S e c t i o n  3 - R e q u i r e s  t h e ^ d r a i n i s t r i j j t o r  t o  r e v i e w  t h e  b o a r d ^ c a s e  f i l e  a r j d r t i e t e y r f i i n e  
' r \ \ y  i f  t h e ^ e j B j J l o y e e J v t f n l i k e  ly t o ^ r e t u r n  t o > v d r k  i n  t h e ^ s a m e  j o b ^ J b e f o r e  s e l e c t i n g  a

M reaapmtatioivspecialist 

Section 4 - Requires employee injudes-be diagno,
rjl$ L  A c a s e  o f  m p s S l a r ,  s k ^ l e f a h o r  n e p d t o g i c a i  i n p j  

p h y s i c ^  o r  o c c u p a t i o n a l  t h e r a p i s t .
tr r» . • _ Cf  •_________________  ' 1*

he
o r  I k f e n s e d

S e c t i o n  5 - R e q u i r e s  t h e  r e h a b i l i t a t i o n  s p e c i a l i s t  t o  c e r t i f y  t h a t  t h e  r e e m p l o y m e n t  p l a n  
m e e t s  t h e  r e q u i r e m e n t s  i m p o s e d  u n d e r  A S  23 .3 0 .0 4 1 (h) .  R e q u i r e s  a m e n d m e n t  o f  a  
p l a n  t h a t  d o e s  n o t  m e e t  s t a t u t o r y  r e q u i r e m e n t s ,  a n d  p r o h i b i t s  a n  a d d i t i o n a l  c h a r g e  
b y  t h e  r e h a b i l i t a t i o n  s p e c i a l i s t  f o r  a m e n d i n g  t h e  p l a n .  ^ j f j T  f r o j ,

U fa b  i  M  fA l £ h tv fo Y '
S e c t i o n  6  - P r p y i d e s  f o r  p a y m e r r ^ o f  c o m p e n s a t i o n  t o  a n  e m p l o y e e  e l i g i b l e  f o r  
r e e p i p i o y m e n t  b e p e f t f s h n d  e > m 5 l i s h e s  t h e j y p t f y l  c o m p e n s a t i o n  t o  b ^ p a i d . X w t t s  
b e i ^ t s r e l a ^ e r T t o  t h e m e m p l o y m e r *  ' * * *  ," >Arc ,oK " n 

^  i n t r o v e r t e d  o r  a p p e a l e d .
t o  t w o  y e a r s ,  e x c e p t y j v f t e n  t h e / f

H
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SectlonJZ - Provides that the cost of the reemployment specialist shall be paid by the , 
employer, may not be included in the cost of the reemployment plan,-a^4ifflits--fees dML\

Senator Drue Pearce
March 28, 1991
Page 2

Section 8«Definition, dk fkldftl| dtcfoW
Section 9 - Requires the medical manager to send certain notice to the employee, 
employer, and the employer’s physician. L&V&foSWJ

cjp  }, Section 10 - Rjaqmres^^empbyert'o provid^certain h^aitfxinsurancp'b^ to 
^an^mploy^; Prpvides a penalty for^ilure’to make-tfie requi^-pdy^fltT

Section 11 - Establishes a civil penalty that the board may impose if the employer 
fails to obtain the required insurance.

Section 12 - Requires that attorney fees awarded a prevailing employer disputing 
compensation with another employer be reasonable.
Section 13 *̂ Changes the weeklŷ ratê of compensation? paid toemployee ̂ or 
disability opvcatX- Provides fprievels'of compensajidn that depend bn documentary 
proof̂ Xwages^urpisfiedjsy'the employee/'Prohib'its the empibyer paving cpmpensa- 
tipn/it thê ompfoyeeŝ spendable weekly wage without-$ boardUdrder, /except as 
provided under regulations established by the board. V
Section 14 - Requires an impairment rating be determined by a licensed physician, 
or in certain cases by a licensed physical or occupational therapist.
Section 15 - Clarifies the right to compensation that survives the death of the 
employee.
Section 16 - Limits the civil liability of an insurer, insurance service agent, or trade 
association for performing or failing to perforin a safety inspection or safety advisory 
service.
Section 1 7 • Provides that a person acting as a volunteer emergency medical 
technician is considered an employee of the state for purposes of workers' 
compensation. Specifies the calculation of gross weekly earnings.
Section 18 • Amends the definition of "gross weekly earnings" to include temporary 
disability compensation.
Section 19 - Amends the definition of "medical stability" to include lack of deteriora­
tion, as well as lack of improvement from the effects of an injury.-

.!
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(ja liA w tm -■
Section 20 - Definition, £>f A / 7 i& iW o / W u

Section 21 - Requires the division of insurance to prepare a report on implementa 
tion of a contracting classification premium adjustment program.
Section 22 - Transition section for reporting on reemployment benefits.

Section 23 - Effective date.

MFF:gc;pi
91"17S.glc

v Senator Drue Pearce
March 23, 1991
Page 3



TO: M i k e  F o r d ,  L e g i s l a t i v e  C o u n s e l
D i v i s i o n  o f  L e g a l  S e r v i c e s

F R O M :  R o d  R. M o u r a n t ,  L e g i s l a t i v e  A i d e
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e

D A T E :  A p r i l  3, 1 9 9 1

RL: S B  2 1 9

P l e a s e  d r a f t  t h e  f o l l o w i n g  a m e n d m e n t s  f o r  S B  2 1 9  7 - L S 1 0 0 4 \ A
v e r s i o n :

1) Sec. 1. A d d  -

N o  c h a n g e  is i n t e n d e d  r e g a r d i n g  l i a b i l i t y  f o r  c o n d u c t  n o t  
c o n c e r n i n g  s a f e t y  i n s p e c t i o n s  o r  s a f e t y  a d v i s o r y  s e r v i c e s .

2) Se c .  1(b) D e l e t e  s e c t i o n  a n d  r e p l a c e  w i t h  -
(b) I t  is t h e  p u r p o s e  o f  sec. 18 o f  t h i s  A c t  t o  a m e n d  A S  

2 3 . 3 0 . 2 6 5 ( 1 5 )  t o  r e a f f i r m  t h e  o r i g i n a l  i n t e n t  o f  t h e  1 9 8 2  
a m e n d m e n t  t o  i n c l u d e  p r i o r  t e m p o r a r y  t o t a l  d i s a b i l i t y  p a y m e n t s  
w i t h i n  t h e  d e f i n i t i o n  o f  g r o s s  w a g e s .

3) Se c .  1 0 ( b )  D e l e t e  s e c t i o n  a n d  r e p l a c e  w i t h  -
(b) C o m p e n s a t i o n  r e g u i r e d  u n d e r  t h i s  s e c t i o n  c o m m e n c e s  w h e n  

t h e  e m p l o y e e ' s  h e a l t h  i n s u r a n c e  p r o v i d e d  b v  t h e  e m p l o y e r ' s  
c o n t r i b u t i o n  c e a s e s  a n d  s h a l l  c o n t i n u e  f o r  18 m o n t h s ,  o r  u n t i l  
t h e  e m p l o y e e  is n o  l o n g e r  r e c e i v i n g  c o m p e n s a t i o n  d e s c r i b e d  in (a) 
o f  t h i s  s e c t i o n ,  w h i c h e v e r  p e r i o d  is s h o r t e r .
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^ £ . 4 A s'-IALY J  ĉ L & Y L A  d l s C ' U A Y L . P . r . P  ---■ M m  C l S S y t - i A

C y X ^ y  J s -£y  n y i s ^ - t d L e - c S  — -

7 ? 5 ~ ~ 6 .ry ( 7 ^ ^ ^ ?/ L i  CLsyHJ-'suS ^ /  — ’
v  /? >.

. Y??ZY-pZ-C A T j ^ c M ^ a  d  y A a  P-Y'So CM.J?.' ./)Wy % sK / 1 y2 ^ A Y L  ' —

' vt> * ^ T T V ,
y V ? 7 M A '  C 7 > < r h Y ) A , e S t j s n * 2 A ^ ^ y  .sT A l y l s xC  j y y y t A a x A T  —

u U ^  jfc/y '^77$u-yyc<i J  —  fcfcL-^y# —  ^UyiY2AAYls4XMsCJLy ^ L a ^ C a J  /  -

v P^fj7S_'<s- ^ y^ > ^JLyCl^ a SZ/ —  CsfsCYiSaTSe y {7—  G ^ t t a c S

^ j L f . / P . j P y A s j S l S J A S y  —  ̂ Lstt,<2^y?.Y'sCyCa7f 7  —  C C o f ^

J b - c S ' ^ Y K S  M y x J f A ^ s  — '

& y i y C 7 y ? A t e y f l  Oa M a a  G y v r u y ^ a f c  ̂ /

/tya.'uj /?fcU iJ?YL$.<L; —  Sfcyyfcfcyiypj, 'SfcfctKsHYZsO^f, ^T fccJ, M L ' u S ' - a Y u A y f c t c . P

y C ^ U L & y / P lUfOsi/I)
msTaA&Otesycj^-. 0 0  0  /—  0

U . A t y ^ o U X y < y z J ^ Y  ̂ p m A y Z f y  —  f Z a J z f s o C ~ A 7 d A 7 Q y i M _ y

LULsion<^-' l&Csf
<a a h J  M i y . s C M ^ S  —  . A e y L M y - A u Y - t f A y  c.A y T ^

1 J { J / \  >

f y r y - n A  A \ i U —  /  J U aA  o V y U y H / i y A S i s C L y y T U ^  — ' S o y T L Y Z A J ^ t ^
1

, Q j l ' ' S o  j
M M % 7 ? _ y x s c A ^  . O n y . Y y y L A y y y A /  M a y .sY Y L i a y /  >

A A T < J f j U ' J - ' J .  1 —  J a M - C y i S  u h ^ i M C u S f ' ^

i j ^ l A  j  - A ;  .



PAGE: ____ 2 1

S P E A K E R  1PAPE # S I G N I F I C A N T  I N F O R M A T I O N

* -*lk c .T /  /  —  ,̂ -T - E ljX p s  B

C -l J  c l B  C i j y i ^ A ^ T j  — *

D E ^ C ) c V  . .X r x y X  / .r-c C ’.f l  —

-  d L s X n y  Y ly y  Z lX X  y

. D J= - ^ B c C E ^ JL y  c J U jL s fB  ---y y y y .iX B  O -O ^ u J

... C '- fL u il- V - E 6 E ( X lE E - t y f  .B ' B m J ? , .y t f y X s j -  c d s J ^ y z ^ X B U y
v v  v

.y v iB t c y  C c t t / x x J l jl  r . f ,

/ ^ y je s is ty y / f f y ^ C E x ?-c (X X < --< L y  sE -7 .̂ 'J)y rc  . X ^ y - s t X  y > 7 - y X e x ---

jP J jf jL t J  - B j  y £ ^ A J L y r ± - ^
V i /  " ------'_

o & B X X  y ) j?  e B . X /  — ' ~ yy> t X X c X X -^  yy?^ >
\

\ y J y i''C - y z B — '

Y * , -

1/ ^

c X X  s > y Ju JE tB  — y  / y  —  y ^ E E / Y y y  y y B B x

y y - B B  —  B & B s y

v

. v  n
y J .d y E y y y u X _? B K s  e  r %  r fy y rc ts y u z tf —  ^

y c u >  •

J E  / c £ e ^ C a B B B  P s u B y  -  y T E S )

X y / B L f O -y a i-' 'J L e l EU  y L ^ ^ rrc y ^  ./ y y i^ / u B  —

m* C is L 'u ^ - c i.̂ y  . s iy c .X Z X B ^ j ^  B 7'

y o - c X r A y c y E C 'd y ^  ^ x c / u x y y E O ^ ^  —

D B E 7  '
^  ’ V - 4 —  Q  /

/ 2 /ly } - y .y y  y y —r r B  — J L A L a X c e )  I  y-tX -0

M  c r f j j j - x y y i^ P cX U y . ' /t it y .4 - J > .y  y u ^ c £ ' C L a S  y  ;Y lS y B s t y .f i — '

J 'L c B fo y X y  y y (~ y x s y - < flu  —  - J r .- E y y y y - X y y y n y ^ y y /  —

o

C ? y t  c c y rB ^ < ijy y tz ^ y < y f.B  & y < y i -*-
/> •. . > „ .7 ( f  / . ^ /j



p a g e :

S I G N I F I C A N T  I N F O R M A T I O N



S T A T E M E N T
of

M a r y  A. N o r d a l e  
in b e h a l f  of 

A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n

M y  n a m e  is M a r y  A. N o r d a l e .  I a m  a n  a t t o r n e y  w i t h  the 
f i r m  of R o b e r t s o n ,  M o n a g l e  & E a s t a u g h  in J u n e a u ,  a n d  I r e p r e s e n t  
t h e  A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n  in s u p p o r t  of S B  219.

W h i l e  t h e  A I A  s u p p o r t s  the e n t i r e  b i l l  b e c a u s e  it
r e p r e s e n t s  the n e g o t i a t e d  p o s i t i o n  o f  t h e  W C C A  a n d  L a b o r ,  A I A  h a s  
p a r t i c u l a r  i n t e r e s t  in S e c t i o n  16 of t h e  b i l l ,  t h e  s o - c a l l e d  V a n  
B i e n e  p r o v i s i o n .  S e c t i o n  16 w o u l d  c o n s t i t u t e  a r e s p o n s e  to t h e  
q u e s t i o n  s p e c i f i c a l l y  p o s e d  to t h e  L e g i s l a t u r e  by the A l a s k a  
S u p r e m e  C o u r t  in V a n  B i e n e  v. E r a  H e l i c o p t e r s ,  I n c . , 7 7 9  P. 2d 315 
( A l a s k a  1 9 8 9 ) .  I n  V a n  B i e n e  t h e  C o u r t  d e t e r m i n e d  th a t  " t h e r e  is 
n o t h i n g  in t h e  s t a t u t o r y  l a n g u a g e  of t h e  A l a s k a  s c h e m e  w h i c h
p r e v e n t s  a n  e m p l o y e e  f r o m  b r i n g i n g  s u i t  a g a i n s t  a c o m p e n s a t i o n  
c a r r i e r  f o r  t h e  n e g l i g e n t  p e r f o r m a n c e  of a s a f e t y  i n s p e c t i o n "  a n d  
t h a t  a d i f f e r e n t  p o l i c y ,  a n d  d i f f e r e n t  r e s u l t ,  w o u l d  b e t t e r  be t h e  
d e t e r m i n a t i o n  o f  t h e  L e g i s l a t u r e .

In a s i m i l a r  c a s e ,  the I d a h o  S u p r e m e  C o u r t  d e c i d e d  t h a t  
a l a b o r  u n i o n  c o u l d  b e  h e l d  l i a b l e  to i n j u r e d  w o r k e r s  f o r
n e g l i g e n t l y  p e r f o r m e d  s a f e t y  i n s p e c t i o n s ,  R a w s o n  v. U n i t e d  
S t e e l w o r k e r s  o f  A m e r i c a , 7 2 6  P. 2d 7 4 2  ( I d a h o  1 9 8 6 ) .

S e c t i o n  16 o f  t h e  b i l l  w o u l d  p r e v e n t  l i a b i l i t y  f r o m  
a t t a c h i n g  to c a r r i e r s ,  i n s u r a n c e  s e r v i c e  a g e n t s  o f  s e l f - i n s u r e d  
e m p l o y e r s  a n d  t r a d e  a s s o c i a t i o n s  (a t e r m  t h a t  i n c l u d e s  l a b o r  
u n i o n s )  f o r  n e g l i g e n t  s a f e t y  i n s p e c t i o n s  or n e g l i g e n t  s a f e t y  
a d v i s o r y  s e r v i c e s  u n l e s s  t h e  n e g l i g e n c e  c o n s t i t u t e d  i n t e n t i o n a l  
m i s c o n d u c t .

T h e  p o l i c y  i s s u e  is c l e a r  - e i t h e r  we r e l y  s o l e l y  u p o n  
t h e  i n s p e c t i o n  a n d  s a f e t y  a d v i s o r y  s e r v i c e s  o f  O S H A  and M S  . or w e  
c r e a t e  a c l i m a t e  in w h i c h  i n s u r e r s  a n d  o t h e r s ,  i n c l u d i n g  l a b o r  
u n i o n s ,  c a n  p e r f o r m  v o l u n t a r y  s a f e t y  i n s p e c t i o n s  a n d  s e r v i c e s  
w i t h i n  t h e  r a n g e  o f  a c c e p t a b l e  risk. If the r e l i a n c e  in t h e  f u t u r e
is to be s o l e l y  o n  g o v e r n m e n t a l  a g e n c i e s ,  t h e n  the p o l i c y  s e t  f o r t h  
in A S  2 1 . 8 9 . 0 1 5  s h o u l d  b e  r e p e a l e d .  A S  2 1 . 8 9 . 0 1 5  p r o v i d e s  t h a t  "An 
i n s u r e r  w h o  p r o v i d e s  w o r k e r s '  c o m p e n s a t i o n  i n s u r a n c e  in t h i s  s t a t e  
s h a l l  e s t a b l i s h  a n d  m a i n t a i n  a w o r k p l a c e  s a f e t y  r a t e  r e d u c t i o n  
p r o g r a m ,  s u b j e c t  t o  the a p p r o v a l  of t h e  d i v i s i o n . "  In o t h e r  w o r d s ,  
e m p l o y e r s  w h o  a d h e r e  to s t r o n g  s a f e t y  p r i n c i p l e s  a n d  g u i d e l i n e s  
s h o u l d  b e n e f i t  by i n s u r a n c e  r a t e  r e d u c t i o n s .  R a t e  r e d u c t i o n  d o e s  
n o t  m e a n  b e n e f i t  r e d u c t i o n ,  but it d o e s  r e q u i r e  t h o s e  e m p l o y e r s  
w h o s e  i n t e r e s t  in s a f e t y  is l e s s  t h a n  the n o r m  to b e a r  a l a r g e r  
s h a r e  o f  the f i n a n c i a l  b u r d e n  of s u p p l y i n g  b e n e f i t s .
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II. General Public Policy Considerations

(1) I n s u r e r s  v o l u n t a r i l y  p r o v i d e  s a f e t y  e n g i n e e r i n g  a n d  l o s s  
c o n t r o l  s e r v i c e s  for t h e i r  p o l i c y h o l d e r s  in k e e p i n g  w i t h  t h e i r  
g e n e r a l  b u s i n e s s  p r a c t i c e s .  T h e s e  i n c l u d e  e v a l u a t i n g  a n  e m p l o y e r ' s  
w o r k p l a c e  r i s k  to a s c e r t a i n  a f a i r  p r e m i u m  a n d  to g i v e  a d v i c e  o n  
h o w  t o  p r e v e n t  i n j u r i e s  w h i c h  c o u l d  g i v e  r i s e  to c l a i m s  u n d e r  t h e  
i n s u r a n c e  p o l i c y .  T h e s e  o b j e c t i v e s  n e c e s s a r i l y  f o r c e  a n  e m p l o y e r  
a n d  i n s u r e r  to c o n f r o n t  w o r k p l a c e  s a f e t y  p r o b l e m s ,  w i t h  t h e  o b v i o u s  
s o c i a l l y  d e s i r a b l e  b e n e f i t s  o f  r e d u c i n g  h a z a r d s .  T h e  e x p o s u r e  of 
i n s u r e r s  to u n l i m i t e d  p o t e n t i a l  t o r t  l i a b i l i t y  a s  a r e s u l t  o f  the 
V a n  B i e n e  d e c i s i o n  g u a r a n t e e s  t h a t  i n s u r e r s  w i l l  t a k e  s t e p s  to 
r e d u c e  or e l i m i n a t e  t h i s  new, u n e x p e c t e d  r i s k  b y  r e d u c i n g  t h e i r  
l o s s  c o n t r o l  a n d  s a f e t y  s e r v i c e s .  T h e  c o n s e q u e n c e  w i l l  be l e s s  
r e l i a n c e  o n  s a f e t y  i n s p e c t i o n s  w h i c h  i n s u r e r s  n o w  p r e f o r m  

v o l u n t a r i l y .

T h e  i m p o s i t i o n  of u n l i m i t e d  to r t  l i a b i l i t y  u p o n  i n s u r e r s  
t h r o u g h  t h e  V a n  B i e n e  d e c i s i o n  h a s  s i g n i f i c a n t l y  c h i l l e d  i n s u r e r s '  
w i l l i n g n e s s  to e n g a g e  in w o r k p l a c e  s a f e t y  a c t i v i t i e s .

(2) T h e  u n l i m i t e d  l i a b i l i t y  e x p o s u r e  of i n s u r e r s  p r e s e n t l y  
e x i s t i n g  as a r e s u l t  o f  V a n  B i e n e  w i l l  c a u s e  i n s u r a n c e  r a t e s  to 
r i s e .  S u c h  i n c r e a s e s  c o u l d  b e  p r o h i b i t i v e  a n d  w i l l  b e  e s p e c i a l l y  
h a r d  o n  s m a l l  e m p l o y e r s ,  b e c a u s e  s m a l l e r  e m p l o y e r s ,  g e n e r a l l y ,  a r e  
l e s s  a b l e  to a b s o r b  h i g h e r  c o s t s  t h a n  a r e  l a r g e r  e m p l o y e r s .  S m a l l  
e m p l o y e r s  a r e  o f t e n  t h o s e  w h o  c o u l d  b e n e f i t  f r o m  a s s i s t a n c e  w i t h  
t h e i r  s a f e t y  p r o g r a m s .  A  r i s e  in m a n u a l  r a t e s  (t h e  " b a s i c "  r a t e )  
m e a n s  t h a t  a n y  r e d u c t i o n  in a n  e m p l o y e r ' s  " f i n a l "  r a t e ,  a s  a f f e c t e d  
b y  e x p e r i e n c e  r a t i n g  a n d  o t h e r  d i s c o u n t s ,  w i l l  be f r o m  a h i g h e r  
b a s e  --- s o  t h a t  f i n a l  r a t e s  w i l l  b e  h i g h e r .  T h e  i n c r e a s e  in b a s i c  
r a t e s  —  to a c c o u n t  for a n  i n s u r e r ' s  g r e a t e r  u n c e r t a i n t y  f r o m  
p o s s i b l e  s u b s e q u e n t  l i a b i l i t y  —  w i l l  p e n a l i z e  s a f e r  e m p l o y e r s  a n d  
s u b s i d i z e  l e s s  s a f e  e m p l o y e r s ;  a l l  e n d  u p  p a y i n g  m o r e .

W o r k e r s '  c o m p e n s a t i o n  i n s u r a n c e  r e s p o n d s  to e c o n o m i c  
i n c e n t i v e s .  W h e n  t h e  c o s t  o f  t h i s  v o l u n t a r y  s e r v i c e  i n c r e a s e s ,  
i n s u r e r s  w i l l  r e d u c e  the u n d e r w r i t i n g  o f  t h i s  t y p e  of i n s u r a n c e  a n d  
r e d u c e  the s a f e t y  s e r v i c e s  t h e y  p r o v i d e .  I n s u r e r s  m a y  a l s o  o f f e r  
s a f e t y  i n s p e c t i o n s  a n d / o r  p r o g r a m s  o n l y  in c o n j u n c t i o n  w i t h  a n  
i n d e m n i t y  a n d  h o l d  h a r m l e s s  a g r e e m e n t  f r o m  e m p l o y e r s .  T h e  p r e s e n t  
e x i s t i n g  r i s k  is u n a s c e r t a i n a b l e  a n d  c a n n o t  be o b j e c t i v e l y  

e v a l u a t i o n .  T h e r e f o r e ,  b e n e f i t s  w h i c h  m a y  d e r i v e  f r o m  s a f e t y  
i n s p e c t i o n s  a n d  p r o g r a m s  a r e  s u r p a s s e d  by t h e  p o t e n t i a l  c o s t s  o f  
u n l i m i t e d  t o r t  e x p o s u r e .

(3) T h e  p o t e n t i a l  tort l i a b i l i t y  is a r e s u l t  of V a n  B i e n e
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w i l l  i n t e r f e r e  w i t h  d e l i v e r y  of w o r k e r s '  c o m p e n s a t i o n  b e n e f i t s .  
T h e  s p e c t e r  of e m p l o y e e  a n d  c a r r i e r  l o c k e d  in l e g a l  c o m b a t  w o u l d  

f o r c e  e a c h  i n t o  a d e f e n s i v e  p o s t u r e  w h i c h  c o u l d  o n l y  d e f e a t  the 
s p e e d y  a n d  e f f i c i e n t  r e s o l u t i o n  of the e m p l o y e e ' s  c l a i m s ,  
e s p e c i a l l y  in t h e  o v e r w h e l m i n g  m a j o r i t y  of r o u t i n e  c a s e s .  T h e  
p o t e n t i a l  l i t i g a n t s  c o u l d  r e a d i l y  b e c o m e :

"... u n c o o p e r a t i v e  a d v e r s a r i e s  for f e a r  o f  
m a k i n g  d a m a g i n g  a d m i s s i o n s  to be u s e d  a g a i n s t  
t h e m  a t  t r i a l .  I n s t e a d  of f u l l y  d i s c l o s i n g  
t h e  f a c t s  a n d  c i r c u m s t a n c e s  s u r r o u n d i n g  a 
w o r k p l a c e  i n j u r y ,  e a c h  p a r t y  w o u l d  a s s u m e  a 
d e f e n s i v e  p o s t u r e  e a r l y  in t h e  p r o c e s s  in 
a n t i c i p a t i o n  of f u t u r e  l i t i g a t i o n . "  K i f e r ,  v.

L i b e r t y  M u t u a l  I n s u r a n c e  Co. , 7 7 7  F . 2 d  132 5 ,
1 3 3 6  (8 t h  C i r . 1 9 8 5 ) .

A n o t h e r  c o u r t  s t a t e d :

" T o  a l l o w  t h i s  a c t i o n  to p r e v a i l  w o u l d  
r e l e g a t e  [ t h e  i n f o r m a l  w o r k e r s '  c o m p e n s a t i o n  
c l a i m s  p r o c e s s ]  to o n e  o f  d e a f e n i n g  s i l e n c e .
A n  a t m o s p h e r e  o f  c a u t i o n  w o u l d  p e r v a d e  t h e  
( p r o c e s s ] ,  w i t h  e a c h  p a r t y  r e l u c t a n t  a n d  w a r y  
l e s t  a n y  s t a t e m e n t  m a d e  m i g h t  b e  u t i l i z e d  in 
f u t u r e  [ l i t i g a t i o n ] ,  in w h i c h  p o t e n t i a l  
r e c o v e r y  a n d  r i s k s  w o u l d  b e  m u c h  g r e a t e r .  F o r  
e x a m p l e ,  t h e  e m p l o y e e ,  p r e v i o u s l y  n o t  
c o n c e r n e d  w i t h  t h e  q u e s t i o n  of h i s  n e g l i g e n c e  
s i n c e  t h a t  w o u l d  not p r e c l u d e  r e c o v e r y  u n d e r  
t h e  W o r k m e n s '  C o m p e n s a t i o n  Ac t ,  n o w  w o u l d  b e  
c i r c u m s p e c t  in e x p l a i n i n g  the c i r c u m s t a n c e s  
s u r r o u n d i n g  the a c c i d e n t a l  i n j u r y .  So, too, 
t h e  i n s u r e r ,  w h i l e  p r e v i o u s l y  w i l l i n g  to 
a c c o r d  the e m p l o y e e  t h e  b e n e f i t  o f  d o u b t  . . . 
m i g h t  n o w  d e s i s t  f r o m  t h a t  p r a c t i c e  l e s t  t h i s  
c o n c e s s i o n  be t r e a t e d  as a n  a d m i s s i o n  in a 
c o n t e m p l a t e d  t o r t  a c t i o n  a g a i n s t  it b y  t h e  
e m p l o y e e . "  B a r r e t t  v. T r a v e l e r s  I n s u r a n c e  
C o . , 2 4 6  A . 2d 102, 1 0 5 - 1 0 8  (S u p e r .C t .C o n n .
1 9 6 8 ) .

As a r e s u l t  of V a n  B i e n e , the i n f o r m a l  w o r k e r s '  c o m p e n s a t i o n  
p r o c e e d i n g  w i l l  b e c o m e  a b i r t h p l a c e  of f u r t h e r  l i t i g a t i o n  a g a i n s t  
t h e  e m p l o y e r ' s  c a r r i e r .  T h e  c l a i m a n t  m a y  u s e  s t a t e m e n t s ,  
p l e a d i n g s ,  a n d  o t h e r  e v i d e n t i a r y  m a t e r i a l s  s u b m i t t e d  w i t h  r e s p e c t  
to t h e  w o r k e r s '  c o m p e n s a t i o n  c l a i m  a g a i n s t  t h e  i n s u r e r  in a l a t e r  
c i v i l  a c t i o n  for n e g l i g e n c e .
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(4) I n s u r e r s  s h o u l d  b e  e n c o u r a g e d  to t a k e  a n  a c t i v e  r o l e  in 
w o r k p l a c e  s a f e t y .  T h e  U . S .  C o n g r e s s  h a s  n o t  e x p a n d e d  O S H A ' s
i n s p e c t i o n  r e s o u r c e s ,  n o t  o n l y  for b u d g e t a r y  r e a s o n s ,  b u t  a l s o  in
r e c o g n i t i o n  t h a t  t h e  O S H A  A c t  e x p r e s s l y  i m p o s e s  r e s p o n s i b i l i t y  f o r  
w o r k p l a c e  s a f e t y  a n d  h e a l t h ,  n o t  o n  the g o v e r n m e n t ,  b u t  o n
e m p l o y e r s  f o r  e n s u r i n g  w o r k p l a c e  s a f e t y  a n d  r e c o g n i t i o n  that, a s
e m p l o y e r s ,  t h e y  a r e  o p t i m a l l y  s i t u a t e d  to e n s u r e  t h e i r  o w n  w o r k e r s '  
s a f e t y .  T h i s  is a l s o  t h e  c a s e  in t h o s e  s t a t e s  w h i c h ,  u n d e r  
a u t h o r i t y  g r a n t e d  b y  O S H A ,  o p e r a t e  t h e i r  o w n  h e a l t h  a n d  s a f e t y  
p r o g r a m s .

T h e r e f o r e ,  a n y  s t e p s  w h i c h  m i l i t a t e  a g a i n s t  v o l u n t a r y  
w o r k p l a c e  s a f e t y  e f f o r t s  w o u l d  not p r o d u c e  a c o r r e s p o n d i n g  i n c r e a s e  
i n  f e d e r a l  O S H A  d i r e c t e d  s a f e t y  a n d  h e a l t h  a c t i v i t i e s .  T h e r e  a r e  
a p p r o x i m a t e l y  1 1 , 5 0 0  i n s u r e r  s a f e t y  p e r s o n n e l  n a t i o n w i d e .  T h e y  
s h o u l d  n o t  b e  d i s c o u r a g e d  f r o m  c o n d u c t i n g  a c t i v e  p r o g r a m s  in t h e  
w o r k p l a c e .

(5) A n  i n s u r e r  a n d  e m p l o y e r  a r e  c o n s i d e r e d  o n e  a n d  t h e  s a m e  
f o r  t h e  g e n e r a l  p u r p o s e s  o f  t h e  w o r k e r s '  c o m p e n s a t i o n  lav;, s u c h  a s  
n o t i c e  o f  i n j u r y ,  j u r i s d i c t i o n ,  a n d  the b i n d i n g  e f f e c t  o n  a n  

i n s u r e r  o f  a n  a w a r d  a g a i n s t  a n  e m p l o y e r .  T h i s  p o l i c y  r e c o g n i z e s  a n  
e m p l o y e r ' s  s t a t u t o r y  o b l i g a t i o n s  a n d  i n s u r e r ' s  i n d i v i s i b l e  
r e s p o n s i b i l i t y  in c a r r y i n g  o u t  a n  e m p l o y e r ' s  s t a t u t o r y  o b l i g a t i o n s ,  
a s  w e l l  a s  a n  a s s u r a n c e  o f  e f f i c i e n t  d e l i v e r y  o f  b e n e f i t s .  
P r e s e r v i n g  t h e  i n s u r e r ' s  i m m u n i t y  f o r  i n j u r y  a l l e g e d l y  r e l a t e d  to 
w o r k p l a c e  s a f e t y  is, t h e r e f o r e ,  c o n s i s t e n t  w i t h  t h e  g e n e r a l  p o l i c y  
o f  c o n s i d e r i n g  e m p l o y e r  a n d  i n s u r e r  r e s p o n s i b i l i t y  as i n d i v i s i b l e .

I l l . I m m u n i t y  for L a b o r  O r g a n i z a t i o n s  
to T h i r d  P a r t y  T o r t  A c t i o n s

S e n a t e  B i l l  2 1 9  p r o v i d e s  i m m u n i t y  to a l a b o r  o r g a n i z a t i o n  to 
t h e  s a m e  e x t e n t  as to a n  i n s u r e r .  T h i s  w o u l d  a p p e a r  to be in t h e  
u n i o n ' s  i n t e r e s t  f o r  s e v e r a l  r e a s o n s :

(1) N o t w i t h s t a n d i n g  a r e c e n t  U . S .  S u p r e m e  C o u r t  p r o n o u n c e m e n t  
h o l d i n g  a n  e m p l o y e e ' s  s t a t e - l a w  t o r t  c l a i m  p r e e m p t e d  b y  f e d e r a l  
l a b o r  la w ,  a u n i o n  c a n  s t i l l  be h e l d  l i a b l e  in tort.

T h e  C o u r t  in IBE W ,  A F L - C I O  v. H e c h l e r , 4 8 1  U.S. 8 5 1  ( 1 9 8 8 )  
h e l d  t h e  s t a t e - l a w  t o r t  c l a i m  w a s  p r e e m p t e d  by S e c t i o n  301 o f  t h e  
L a b o r - M a n a g e m e n t  R e l a t i o n s  A c t  (L M R A ) b e c a u s e  the t o r t  a c t i o n  
r e s t e d  o n  a n  i n t e r p r e t a t i o n  o f  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t .  
T h a t  is, t h e  u n i o n  m e m b e r ' s  c l a i m  t h a t  the u n i o n  b r e a c h e d  its d u t y  
o f  c a r e  to p r o v i d e  h e r  w i t h  a s a f e  w o r k p l a c e  w a s  not s u f f i c i e n t l y  

i n d e p e n d e n t  o f  t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  to w i t h s t a n d
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p r e e m p t i o n .  T h e  t r i a l  c o u r t  w o u l d  h a v e  to a s c e r t a i n  w h e t h e r  the 
a g r e e m e n t  in f a c t  r e s u l t e d  in a n  i m p l i e d  d u t y  of c a r e  o n  t h e  u n i o n .

H o w e v e r ,  w h e r e  a c o u r t  w o u l d  not; h a v e  to l o o k  to a c o l l e c t i v e  
b a r g a i n i n g  a g r e e m e n t ,  a s t a t e - l a w  tort a c t i o n  c o u l d  p r o c e e d  b e c a u s e  
t h e r e  w o u l d  be n o  c o n f l i c t  w i t h  f e d e r a l  l a b o r  p o l i c y .  S u c h  a 
d e c i s i o n  w a s  r e a c h e d  in R a w s o n  v. U.S. S t e e l w o r k e r s , 7 7 0  P . 2d 7 9 4  
( I d a h o  1 9 8 8 ) .  I n  l i g h t  o f  the S u p r e m e  C o u r t ' s  h o l d i n g  in H e c h l e r , 
t h e  I d a h o  S u p r e m e  C o u r t  h e l d  a u n i o n  c o u l d  be l i a b l e  in t o r t  for 
n e g l i g e n c e  r e l a t e d  to s a f e t y  i n s p e c t i o n s  w h e r e  t h e  u n i o n  d i d  
u n d e r t a k e  s a f e t y  i n s p e c t i o n s .  It r e m a i n s  a n  o p e n  q u e s t i o n  w h e t h e r  
a l a b o r  o r g a n i z a t i o n  c a n  be l i a b l e  for n e g l i g e n t l y  n o t  r e p o r t i n g  
a p p a r e n t  s a f e t y  p r o b l e m s .

(2) B y  e n s u r i n g  it is i m m u n e  f r o m  s t a t e - l a w  t o r t  a c t i o n s ,  the 
u n i o n  n e e d  o n l y  c o n c e r n  i t s e l f  a b o u t  c o n t r a c t u a l  l i a b i l i t y  i m p o s e d  
b y  f r e e l y - n e g o t i a t e d  (and a s s u m e d )  r e s p o n s i b i l i t i e s  u n d e r  
c o l l e c t i v e - b a r g a i n i n g  a g r e e m e n t s  and, s u b j e c t  t h e r e f o r e ,  o n l y  to 
c o n t r a c t u a l  a c t i o n s  for d a m a g e s  u n d e r  S e c t i o n  301 o f  t h e  L M R A .

(3) T h i s  a s s u r a n c e  s h o u l d  e n c o u r a g e  u n i o n s  to c o o p e r a t e  m o r e  
f u l l y  w i t h  e m p l o y e r s  a n d  i n s u r e r s  in v a r i o u s  w o r k p l a c e  s a f e t y  
p r o g r a m s ,  a l l  to t h e  u l t i m a t e  b e n e f i t  o f  the e m p l o y e e s .

IV. C o n c l u s i o n

S e c t i o n  16 o f  t h e  S e n a t e  B i l l  219 r e p r e s e n t s  a p o s i t i v e  
r e s p o n s e  b y  t h e  L e g i s l a t u r e  to the d e c i s i o n  b y  t h e  A l a s k a  S u p r e m e  
C o u r t  in V a n  B i e n e  a n d  t h e  C o u r t ' s  r e c o g n i t i o n  t h a t  t h i s  i s s u e  is 
o n e  o f  p o l i c y  to be p r o p e r l y  a d d r e s s e d  by t h e  L e g i s l a t u r e .  T h e  
c o o p e r a t i v e  a n d  p r o d u c t i v e  e f f o r t s  m a d e  to e n h a n c e  w o r k p l a c e  s a f e t y  
b y  e m p l o y e r s ,  i n s u r e r s ,  a n d  e m p l o y e e  r e p r e s e n t a t i v e s ,  s h o u l d  be 
m a i n t a i n e d  t h r o u g h  t h e  p a s s a g e  of S e n a t e  B i l l  508.
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A p r i l  8, 1 9 9 1  

A l y e s k a  - P a u l  R i c h a r d s  

A S  2 3 . 3 0 . 0 4 7

C o n c e r n e d  a b o u t  a d d i t i o n a l  c o s t  t o  A l y e s k a  s i n c e  t h e y  k e e p  
e m p l o y e e s  o n  p a y r o l l  a l r e a d y .
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A p r i l  1 1 ,  1991

S e n a t o r  D r u e  P e a r c e ,  C h a i r m a n  

S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  

A l a s k a  S t a l e  L e g i s l a t u r e  

P . O .  B o x  V  ( M S  3 1 0 0 )

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  P e a r c e :

A s  w e  s a t  t h r o u g h  t h e  h e a r i n g  o n  S e n a t e  B i l l  2 1 9  o n  F r i d a y  A p r i l  

5, a  n u m b e r  o f  c o n c e r n s  c a m e  t o  o u r  a t t e n t i o n  w h i c h  w e  w o u l d  L i k e  

to a d d r e s s  i n  t h i s  l e t t e r .  F i r s t  it is o b v i o u s  t h a t  t h e  A d  H o c  

C o m m i t t e e  h a s  b e e n  r e m i s s  in f a m i l i a r i z i n g  t h e  L a b o r  a n d  C o m m e r c e  

C o m m i t t e e  w i t h  t h e  b a c k g r o u n d  o f  t h e  A d  H o c  C o m m i t t e e  a n d  i t s  

m e t h o d  o f  o p e r a t i o n .  S e c o n d ,  w h e n  w e  r e v i e w e d  t h e  S e c t i o n a l  

A n a l y s i s  o f  t h e  B i l l  it w a s  a p p a r e n t  t h a t  t h e  a u t h o r  o f  t h e  

a n a l y s i s  d i d  not. f u l l y  u n d e r s t a n d  t h a t  i n t e n t  o f  t h e  p r o p o s e d  

L e g i s l a t i o n .  F i n a l l y ,  t h e  A d  H o c  C o m m i t t e e  b e l i e v e s  t h a t  w h e n  

t h e  l e g i s l a t i o n  w a s  d r a f t e d ,  a  n u m b e r  o f  s e c t i o n s  w e r e  d r a f t e d  in 

a m a n n e r  w h i c h  d i d  n o t  r e f l e c t  t h e  i n t e n t  o f  t h e  C o m m i t t e e .  

H o p e f u l l y  t h i s  l e t t e r  a n d  t h e  a s s o c i a t e d  a t t a c h m e n t s  w i l l  a d d r e s s  

t h e s e  i s s u e s  s o  t h a t  t h e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  h a s  a 

b e t t e r  u n d e r s t a n d i n g  o f  t h e  i n t e n t  o f  t h e  p r o p o s e d  l e g i s l a t i o n .

T h e  M a n a g e m e n t / L a b o r  A d  H o c  C o m m i t t e e  w a s  c r e a t e d  in 1981 b e c a u s e  

n e i t h e r  r e p r e s e n t a t i v e s  o f  t h e  e m p l o y e e  g r o u p s  n o r  e m p l o y e r  

g r o u p s  w e r e  s a l i s f i e d  w i t h  t h e  t r a d i t i o n a l  l e g i s l a t i v e  a p p r o a c h  

to r e s o l u t i o n  o f  p r o b l e m s  w i t h  t h e  w o r k e r s ’ c o m p e n s a t i o n  s y s t e m .  

R e p r e s e n t a t i v e s  o f  l a b o r  a n d  m a n a g e m e n t  a g r e e d  t h a t  a f a r  b e t L e r  

a p p r o a c h  w o u l d  b e  f o r  a g r o u p  r e p r e s e n t i n g  t h e  n e e d s  o f  i n j u r e d  

w o r k e r s  a n d  a  g r o u p  r e p r e s e n t i n g  t h e  i n t e r e s t s  o f  e m p l o y e r s  to 

w o r k  t o g e t h e r  to a d d r e s s  d e f i c i e n c i e s  in t h e  s y s t e m .  F o r  t e n  

y e a r s ,  f i v e  r e p r e s e n t a t i v e s  o f  l a b o r  a n d  f i v e  r e p r e s e n t a t i v e s  o f  

m a n a g e m e n t  h a v e  w o r k e d  t o  r e f i n e  t h e  s y s t e m  s o  t h a t  t h e  n e e d s  o f  

the i n j u r e d  w o r k e r s  a r e  a d d r e s s e d  in a m a n n e r  t h a t  is a f f o r d a b l e  

to A l a s k a n  e m p l o y e r s .  T h e  p r o c e s s  t h a t  h a s  b e e n  d e v e l o p e d  is to 

p r e s e n t  b a l a n c e d  b i l l s  w h i c h  c o n t a i n  p r o v i s i o n s  b e n e f i c i a l  to 

i n j u r e d  w o r k e r s ,  p r o \  i s i o n s  t h a t  a r e  b e n e f i c i a l  to e m p l o y e r s ,  a n d  

p r o v i s i o n s  t h a t  d e a l  w i t h  i s s u e s  r e l e v a n t  to t h e  a d m i n i s t r a t i o n .  

S i n c e  a p r o p o s e d  b i l l  r e p r e s e n t s  a c o m p r o m i s e  b e t w e e n  t h e  

p a r t i e s ,  a t t e m p t s  to m o d i f y  t h e  p r o p o s a l  a s  it p r o g r e s s e s  t h r o u g h  

ihe l e g i s l a t i v e  p r o c e s s  h a v e  b e e n  r e s i s t e d  u n l e s s  it is b e l i e v e d  

t h a t  t h e  c h a n g e  w o u l d  n o t  u p s e t  t h e  ^ e l i c a t e  b a l a n c e  o f  t h e  o i l l . 

T h e  on.lv. c o n c e r n  o f  t h e  Ad H o c  C o m m i t t e e  is to i m p r o v e  t h e  

w o r k e r s ’ c o m p e n s a t i o n  s y s t e m  s o  t h a t  it b e t t e r  s e r v e s  t h e  n e e d s  

o f  t h e  i n j u r e d  w o r k e r  at. a c o s L  t h a t  is a f f o r d a b l e  to t h e  A l a s k a n  

e m p l o y e r .  It is t h e  b e l i e f  o f  t h e  A d  H o c  C o m m i t t e e  that, b y  

d e a l i n g  w i t h  t h e  p r o b l e m  in t h i s  m a n n e r ,  w e  a r e  a b l e  to r e m o v e  

t h e  r e s o l u t i o n  o f  w o r k e r s ’ c o m p e n s a t i o n  i s s u e s  f r o m  t h e



l e g i s l a t i v e  p r o c e s s .  T h e  benefit, t.o I h o  L e g i s l a t o r s  is t h a t  t h i s  

c o n t r o v e r s i a l  i s s u e  i s  d e a l t  w i t h  o u t s i d e  t h e  l e g i s l a t i v e  

p r o c e s s .

E n c l o s e d  a s  a n  a t t a c h m e n t  to t h i s  l e t t e r  is t h e  A d  H o c  

C o m m i t t e e ’s S e c t i o n a l  A n a l y s i s  o f  S B  211). Y o u  w i l l  s e e  t h a t  it 

d i f f e r s  s o m e w h a t  f r o m  t he-: s e c t i o n a l  a n a l y s i s  p r e p a r e d  b y  t h e  

D i v i s i o n  o f  L e g a l  S e r v i c e s .  O u r  s e c t i o n  a n a l y s i s  r e f l e c t s  t he 

i n t e n t  o f  t h e  l e g i s l a t i o n  a s  o r i g i n a l l y  p r o p o s e d .  If, a f t e r  

r e v i e w ,  it is d e t e r m i n e d  that S B  211) a s  d r a f t e d  d o e s  not. r e f l e c t  

L h a L  i n t e n t ;  w e  w o u l d  l i k e  to request, t h a t  t he  d r a f t  be m o d i f i e d  

to r e f l e c t  t h e  intent, s e t  f o r t h  in o u r  s e c t i o n  a n a l y s i s .

A l s o  e n c l o s e d  a r e  r e c o m m e n d e d  c h a n g e s  to S B  21 9 . T h e s e  r e f l e c t  

c h a n g e s  that, w e  h a v e  i d e n t i f i e d  a s  n e c e s s a r y  to c a p t u r e  t h e  

i n t e n t  o f  t h e  s e c t i o n .  W h e r e  n e c e s s a r y  t h e  r e a s o n s  f o r  t h e  

c h a n g e s  h a v e  b e e n  p r o v i d e d .

L a s t l y ,  w e  w o u l d  1 i Ice t o  a d d r e s s  t h e  i s s u e  o f  L h e  f i s c a l  n o t e s  

tha t w e r e  a t t a c h e d  to t h e  l e g i s l a t i o n .  W e  a g r e e  t h a t  L h e  

D i v i s i o n  o f  W o r k e r s ’ C o m p e n s a t i o n  m a y  r e a l i z e  a n  m i n o r  i m p a c t  

f r o m  h a v i n g  to o c c a s i o n a l l y  f i l e  t h e  n o t i c e  r e q u i r e m e n t s  f r o m  

m e d i c a l  m a n a g e r s ,  b u t  w e  b e l i e v e  t h a t  a n y  a d d i t i o n a l  c o s t  w i l l  be 

m o r e  t h a n  o f f s e t  f r o m  t h e  c o s t  s a v i n g s  r e a l i z e d  f r o m  t he  

r e d u c t i o n  i n  h e a r i n g s  r e s u l t i n g  f r o m  S e c t i o n s  6 a n d  13 a n d  t h e  

a d d i t i o n a l  r e v e n u e  p r o d u c e d  u n d e r  S e c .  11. S i m i l a r l y ,  w e  h a v e  

r e q u e s t e d  t h a t  t h e  D i v i s i o n  o f  I n s u r a n c e  p r e p a r e  a s t a t i s t i c a l  

s t u d y  b u t  w e  h a d  n o t  i n t e n t e d  t h a t  t h e y  i n c u r  t r a v e l  c o s t s  to  

p r e s e n t  t h e i r  f i n d i n g s .  A  m a i l e d  r e p o r t  is s a t i s f a c t o r y ,  a n d  

I h i s  p o s s i b l y  w i l l  r e m o v e  t h e i r  f i s c a l  n o t e .

H o p e f u l l y ,  t h i s  i n f o r m a t i o n  w i l l  h e l p  t h e  C o m m i t t e e  b e t t e r  

u n d e r s t a n d  L h e  i n t e n t  o f  t h e  L e g i s l a t i o n  a n d  p e r m i t  t h e  b i l l  t o  

m o v e  f o r w a r d .  I f  w e  c a n  p r o v i d e  a n y  a d d i t i o n a l  a s s i s t a n c e  o n  

t h i s  m a t t e r ,  p l e a s e  l e t  u s  k n o w .
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Sect. i o n  I . P u r p o s e  o f  s e c t i o n s  .1G , 18, ft ml  19.

S e c t i o n  2. C h a n g e s  t h e  p e r  iod c o v e r e d  hj, L h e  r e e m p l o y m e n t  

b e n e f i t s  r e p o r t  s u b m i t t e d  b y  t h e  a d m i n i s t r a t o r . A d d s  to t h e  

a d m i n i s t r a t o r ’s d u t y  to m o n i t o r  t h e  d i s c l o s u r e  o f  t h e  m e d i c a l  

m a n a g e r  c r e a t e d  in S e c t i o n  9,

S e c t i o n  3. P r o v i d e s  t h e  a d m i n i s t r a t o r  w i t h  t h e  a u t h o r i t y  to 

r e v i e w  t h e  f i l e  a n d  d e t e r m i n e  w h e t h e r  a n  e m p l o y e e  is e l i g i b l e  f o r  

a n  e l i g i b i l i t y  e v a l u a t i o n .  T he  p u r p o s e  o f  t h i s  a m e n d m e n t  is  to 

c o d i f y  t h e  r e h a b i 1 i t a t i o n  a d m i n i s t r a t o r ’s c u r r e n t  p r a c t i c e .

S e c t i o n  !■ F o r  p u r p o s e s  o f  v o c a t i o n a l  r e h a b i l i t a t i o n  b e n e f i t s  

e l i g i b i l i t y  t h i s  s e c t i o n  a d d s  a u t h o r i t y  f o r  p a r a - m e d i c a l  

p e r s o n n e l  t o  d e t e r m i n e  p h y s i c a l  c a p a c i t i e s  o f  e m p l o y e e s  in L h e  

c a s e  o f  m u s c u l a r ,  s k e l e t a l  o r  n e u r o l o g i c a l  i n j u r i e s .

S e c t i o n  a. R e q u i r e s  t h e  r e h a b i l i t a t i o n  s p e c i a l i s t  to c e r t i f y  

t h a t  t he r e e m p l o y m e n t  p l a n  m e e t s  L he r e q u i r e m e n t s  i m p o s e d  u n d e r  

A S  2 3 . 3 0 . 0 1 1 ( h ) .  R e q u i r e s  a m e n d m e n t  o f  a p l a n  t h a t  d o e s  n o t  m e e t  

s t a t u t o r y  r e q u i r e m e n t s ,  a n d  p r o h i b i t s  a n  a d d i t i o n a l  c h a r g e  b y  t h e  

r e h a b i l i t a t i o n  s p e c i a l i s t  f o r  a m e n d i n g  t h e  p i  n u n l e s s  a p p r o v e d  

b y  t h e  r e h a b i l i t a t i o n  a d m i n i s t r a t o r .

S e c t i o n  6. T h i s  s e c t i o n  p r o v i d e s  f o r  p a y m e n t  o f  60 p e r c e n t  o f  

t h e  e m p l o y e e ’s s p e n d a b l e  w e e k l y  w a g e  f o r  t h e  t i m e  b e t w e e n  

r e a c h i n g  m e d i c a l  s t a b i l i t y  b u t  b e f o r e  r e c e i v i n g  a n  i m p a i r m e n t  

r a t i n g .  P a y m e n t s  d u r i n g  t h i s  t i m e ,  e x c e p t  f o r  t h e  f i r s t  30  d a y s ,  

w i l l  b e  o f f s e t  a g a i n s t  t h e  p e r m a n e n t  i m p a i r m e n t  r a t i n g .

In  a d d i t i o n ,  .if a  c o n t r o v e r s i o n  o r  a p p e a l  o f  t h e  e m p l o y e e s  

c l a i m  d e l a y s  c o m p l e t i o n  o f  r e h a b i l i t a t i o n ,  t h e  e m p l o y e r  s h a l l  p a y  

6 0  p e r c e n t  o f  t h e  s p e n d a b l e  w e e k l y  w a g e  d u r i n g  t h i s  p e r i o d  a n d  

t h e  t w o  y e a r  l i m i t  is  t o i l e d .  T h i s  p a y m e n t  w i l l  n o t  b e  o f f s e t  

a g a i n s t  t h e  p e r m a n e n t  . i m p a i r m e n t  r a t i n g .

S e c t i o n  7. T h i s  s e c t i o n  p r o v i d e s  t h a t  t h e  cost, o f  t h e  

r e e m p l o y m e n t  s p e c i a l i s t  s h a l l  b e  p a i d  b y  t h e  e m p l o y e r ,  m a y  n o t  b e  

i n c l u d e d  .in t h e  c o s t  o f  t:he r e e m p l o y m e n t  p l a n ,  a n d  a l l o w s  t h e  

b o a r d  t o  c o m p a r e  f e e s  a n d  d e t e r m i n e  t h e  r e a s o n a b l e n e s s  o f  c h a n g e s  

b y  t h e  r e e m p l o y m e n t  s p e c i a l i s t .

S e c t i o n  8. T h i s  s e c t i o n  a d d s  t h e  d e f i n i t i o n  o f  a m e d i c a l  

m a n a g e r .

S e c t i o n  9. T h i s  s e c t i o n  r e q u i r e s  t h e  m e d i c a l  m a n a g e r  to s e n d  a 

n o t i c e  to t h e  e m p l o y e e ,  e m p l o y e r ,  a n d  t h e  e m p l o y e e ’s p h y s i c i a n  

d e f i n i n g  t h e  m e d i c a l  m a n a g e r s  r o l e .

The Col lowing is a sod ion by sod.ion analysis of SB 219.



S e c t i o n  10. E m p l o y e r s  w h o  p r o v i d e  h e a l t h  i n s u r a n c e  to e m p l o y e e s  

arid c o v e r e d  d e p e n d e n t s  w i l l  r e i m b u r s e  i n j u r e d  e m p l o y e e s  f or 

r e p l a c e m e n t  c o v e r a g e ?  o r  a n  a m o u n t  e q u a l  to t h e  e m p l o y e r ’s 

c o n t r i b u t i o n ,  w h i c h e v e r  a m o u n t  is l e s s .  H o w e v e r ,  t h e  e m p l o y e e  

m u s t  p r o v i d e  c o n t i n u e d  p r o o f  o f  c o v e r a g e .

T h e  e m p l o y e r  w i l l  s t a r t  p a y m e n t  w h e n  c u r r e n t  c o v e r a g e  c e a s e s  

a n d  c e a s e  p a yme nt .s  w h e n  e m p l o y e e  is n o  l o n g e r  r e c e i v i n g  

c o m p e n s a t i o n  f o r  t h e  i n j u r y  o r  18 m o n t h s  w h i c h e v e r  is s h o r t e r .

I t  p r o v i d e s  a p e n a l t y  f o r  f a i l u r e  to m a k e  t h e  r e q u i r e d  p a y m e n t .

b o a r d  m a y  i m p o s e  i f  t h e  e m p l o y e r  f a i l s  to o b t a i n  t h e  r e q u i r e d  

i n s u r a n e e .

Z/f S e c t i o n  12. T h i s  s e c t i o n  r e q u i r e s  t h a t  a l l  a t t o r n e y  f e e s  a n d  

c o s t s  a w a r d e d  a  p r e v a i l i n g  e m p l o y e r  d i s p u t i n g  c o m p e n s a t i o n  w i t h  

a n o t h e r  e m p l o y e r  b e  r e a s o n a b l e .

S e c t i o n  13. T h i s  s e c t i o n  c o r r e c t s  c o n f l i c t i n g  l a n g u a g e  r e g a r d i n g  

p r o c e d u r e  a n d  c l a r i f i e s  t h e  m e t h o d  o f  d e t e r m i n i n g  e m p l o y e e ’s 

m i n i m u m  w e e k l y  c o m p e n s a t i o n  r a t e .  T h e  p u r p o s e  is to c o d i f y  t h e  

b o a r d ’s c u r r e n t  p r a c t i c e .

S e c t i o n  1-1. T h i s  s e c t i o n  r e q u i r e s  a n  i m p a i r m e n t  r a t i n g  be 

d e t e r m i n e d  by  a  l i c e n s e d  p h y s i c i a n  o r  in s o m e  c a s e s  b y  p a r a ­

m e d i c a l  p e r s o n n e l .

S e c t i o n  15. T h i s  s e c t i o n  c l a r i f i e s  t h e  r i g h t  to  c o m p e n s a t i o n  

t h a t  s u r v i v e s  t h e  d e a t h  o f  t h e  e m p l o y e e .

^ S e c t i o n  16. T h i s  s e c t i o n  l i m i t s  t h e  c i v i l  l i a b i l i t y  o f  a n  

i n s u r e r ,  i n s u r a n c e  s e r v i c e  a g e n t ,  o r  t r a d e  a s s o c i a t i o n  f o r  

p e r f o r m i n g  o r  f a i l i n g  t o  p er fo r in  a  s a f e t y  i n s p e c t i o n  o r  s a f e t y  

a d v i s o r y  s e r v i c e .

S e c t i o n  17. T h i s  s e c t i o n  p r o v i d e s  t h a t  a p e r s o n  a c t i n g  a s  a 

v o l u n t e e r  e m e r g e n c y  m e d i c a l  t e c h n i c i a n  is c o n s i d e r e d  a n  e m p l o y e e  

o f  t h e  s t a t e  f o r  p u r p o s e s  o f  w o r k e r s ’ c o m p e n s a t i o n  a n d  s p e c i f i e s  

t h e  c a l c u l a t i o n  o f  g r o s s  w e e k l y  e a r n i n g s .

S e c t i o n  18. T h i s  s e c t i o n  a m e n d s  t h e  d e f i n i t i o n  o f  " g r o s s  w e e k l y  

e a r n i n g s "  to i n c l u d e  t e m p o r a r y  d i s a b i l i t y  c o m p e n s a t i o n .

S e c t i o n  19. T h i s  s e c t i o n  a m e n d s  t h e  d e f i n i t i o n  o f  " m e d i c a l  

s t a b i l i t y "  to i n c l u d e  l a c k  o f  d e t e r i o r a t i o n ,  as w e l l  a s  l a c k  o f  

i m p r o v e m e n t  f r o m  t h e  e f f e c t s  o f  a n  i n j u r y .

S e c t i o n  20. T h i s  s e c t i o n  p r o v i d e s  d e f i n i t i o n  o f  v o l u n t e e r  

e m e r g e n c y  m e d i c a l  t e c h n i c i a n .

T h i s  s e c t i o n  e s t a b l i s h e s  a  civil, p e n a l t y  t h a t  t h e

S e c t i o n  21. T h i s  s e c t i o n  r e q u i r e s  t h e  d i v i s i o n  o f  i n s u r a n c e  to 

p r e p a r e  a  r e p o r t  o n  i m p l e m e n t a t i o n  o f  a c o n t i m e  t i n g  

c l a s s i f i c a t i o n  p r e m i u m  a d j u s t m e n t  p r o g r a m .



Section 22.
reporting 011

T h i s  s e c t i o n  p r o v i d e s  a 
r e e m p l o y m e n t  b e n e f i t s .

transition section

Seel ion 23. T h i s  s e c t i o n  e s t a b l i s h e s  a n  e f f e c t i v e  dat e .



RECOMMENDED MODIFICATIONS TO SB 21!)

1. S e c t i o n  3 ( a )  - a d d  n e w  s e n t e n c e  a t  t h e  e n d  to r o a d .

" N o  c h a n g e  is i n t e n d e d  r e g a r d i n g  l i a b i l i t y  f o r  c o n d u c t  n o t  

c o n c e r n i n g  s a f e t y  i n s p e c t i o n s  o r  s a f e t y  a d v i s o r y  s e r v i c e s . "

2. S e c t i o n  1( b)  s h o u l d  r e a d :

It is t h e  p u r p o s e  o f  S e c t i o n  18 o f  t h i s  a c t  to a m e n d  

A S 2 3 . 3 0 . 2 6 5 ( 1 5  ) t o  r e a f f i r m  t h e  o r i g i n a l  i n t e n t  o f  L h e  1 0 8 2  

a m e n d m e n t s  t o  i n c l u d e  p r i o r  t e m p o r a r y  t o t a l  d i s a b i l i t y  p a y m e n t s  

w i t h i n  L h e  d e f i n i t i o n  o f  g r o s s  w a g e s ,

3. S e c t i o n  1 ( c )  s h o u l d  r e a d :

Tt Is t h e  p u r p o s e  o f  S e c t i o n  19 o f  t h i s  A c t  Lo a m e n d  A S  

2 3 . 3 0 . 2 6 5 ( 2 3 )  t o  a s s u r e  t h a t  t h e  p r e s u m p t i o n  o f  c o m p e n s a b i l i t y  in 

A S  2 3 . 3 0 . 1 2 0 ( a ) ( 1 )  c o n t i n u e  to b e  a p p l i e d  o n l y  t h e  q u e s t i o n  o f  

w h e t h e r  a n  i n j u r y  is r e l a t e d  to e m p l o y m e n t .  T h i s  s e c t i o n  a l s o  

c l a r i f i e s  t h a t  m e d i c a l  s t a b i l i t y  r e s u l t s  f r o m  a  c o n d i t i o n  f r o m  

w h i c h  o b j e c t i v e l y  m e a s u r a b l e  i m p r o v e m e n t  o r  d e t e r i o r a t i o n  is n o t  

e x p e c t e d  f r o m  f u r t h e r  m e d i c a l  t r e a t m e n t ,  a n d  t h a t  m e d i c a l  

s t a b i l i t y  is p r e s u m e d  i n  t h e  a b s e n c e  o f  i m p r o v e m e n t  o r  

d e t e r i o r a t i o n  a f t e r  45 d a y s .

4. S e c t i o n  2 ( 7 )  s h o u l d  r e a d :

(7) m o n i t o r  t h e  r e p o r t i n g  a c t i v i t i e s  o f  m e d i c a l  m a n a g e r s  

a s s i g n e d  b y  t h e  c a r r i e r  t o  a n  i n j u r e d  e m p l o y e e .

5. S e c t i o n  4 s h o u l d  b e  m o d i f i e d  t o  r e a d :
(e) A n  e m p l o y e e  is e l i g i b l e  f o r  b e n e f i t s  u n d e r  t h i s  s e c t i o n  

u p o n  t h e  e m p l o y e e ’s w r i t t e n  r e q u e s t  a n d  b y  h a v i n g  a l i c e n s e d  

p h y s i c i a n  o r  o t h e r  l i c e n s e d  p a r a - m e d i c a l  p e r s o n n e l ,  p r e d i c t  tliat 

t he e m p l o y e e  w i l l  h a v e  p e r m a n e n t  p h y s i c a l  c a p a c i t i e s ,  b a s e d  o n  

o b j e c t i v e  a n d  v e r i f i a b l e  d a t a ,  t h a t  . . .

6. S e c t i o n  G ( U ) ( 2 )  s h o u l d  b e  m o d i f i e d  a s  f o l l o w s :

(2) if t h e  e m p l o y e e  r e a c h e s  m e d i c a l  s t a b i l i t y  a n d  h a s  

r e q u e s t e d  a r e h a b i l i t a t i o n  p l a n ,  o r  h a s  b e e n  . . . .

7. S e c t i o n  6 ( k ) ( 4 )  s h o u l d  b e  m o d i f i e d  a s  f o l l o w s :

(4) if t h e  e m p l o y e e  r e a d i e s  m e d i c a l  s t a b i l i t y  b e f o r e  a n  

i m p a i r m e n t  r a t i n g  is g i v e n  a s  p r o v i d e d  in A S  2 3 . 3 0 . 1 9 0 ,  t h e  

e m p l o y e e  s h a l l  . . . .

8 S e e  L i o n  6 ( k )(6)

(6) i f t h e  e m p l o y e r  c o n t r o v e r t s  t h e  e m p l o y e e ’s c l a i m  o r  

a p p e a l s  a r u l i n g  o f  t h e  a d m i n i s t r a t o r  o r  t h e  b o a r d  arid t h e  

c o n t r o v e r s i o n  o r  appeal, d e l a y s  c o m p l e t i o n  o f  a n  e v a l u a t i o n ,
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d e v e l o p m e n t , c o m m e n c e m e n t ,  or c o m p l e t i o n  o f  a p l a n  a n d  the 
e m p l o y e e  is successful, in the c l a i m  o r  a p p e a l ,  , . .

0. S e c t i o n  7. T h e  last s e n t e n c e  s h o u l d  r e a d  as f o l l o w s :

F e e s  c h a r g e d  by a n d  p a i d  to a r e h a b i l i t a t i o n  s p e c i a l i s t  for 
s e r v i c e s  must be r e a s o n a b l e  as c o m p a r e d  to f e e s  for s i m i l a r  

s e r v i c e s  in the c o m m u n i t y  in w h i c h  the s e r v i c e s  a r e  p e r f o r m e d , as 
d e t e r m i n e d  by t h e  b o a r d ,

10. S e c t i o n  10 (L») . T h e  l a s t  s e n t e n c e  s h o u l d  r e a d  as f o l l o w s :

P a y m e n t s  r e q u i r e d  u n d e r  t h i s  s e c t i o n  c o m m e n c e s  w h e n  I.he 
e m p l o y e e ’s h e a l t h  i n s u r a n c e  p r o v i d e d  by t h e  e m p l o y e r ’s 
c o n t r i b u t i o n  c e a s e s  a n d  s h a l l  c o n t i n u e  for 1.8 m o n t h s ,  o r  u n t i l  
Lhe e m p l o y e e  is no l o n g e r  r e c e i v i n g  c o m p e n s a t i o n  d e s c r i b e d  in (;i) 
o f  t h i s  s e c t i o n ,  w h i c h e v e r  p e r i o d  is s h o r t e r .

11. S e c t i o n  10 (c) s h o u l d  be c h a n g e d  to r e a d  as f o l l o w s :

P a y m e n t  is n o t  r e q u i r e d  u n d e r  t h i s  s e c t i o n  u n t i l  t h e  
e m p l o y e e  p r o v i d e s  o n - g o i n g  p r o o f  of h e a l t h  i n s u r a n c e  c o v e r a g e .
In t h i s  s u b s e c t i o n ,  " h e a l t h  i n s u r a n c e "  i n c l u d e s  an i n d i v i d u a l  
p o l i c y  of heiilth i n s u r a n c e ,  an i n d i v i d u a l  c o n v e r s i o n  p o l i c y ,  o r  a 
n o t i c e  o f  s e l f - p a y m e n t  f o r  c o n t i n u a n c e  of c o v e r a g e  u n d e r  C O B R A  o r  
a u n i o n  h e a l t h  o r  w e l f a r e  t r u s t  a g r e e m e n t .

12. S e c t i o n  12 is m o d i f i e d  as f o l l o w s :

W h e n  p a y m e n t  of b e n e f i t s  a r e  c o n t r o v e r t e d  ....

T h e  fin a l  s e n t e n c e  in t h i s  s e c t i o n  s h o u l d  r e a d  as f o l l o w s :

W h e n  a f i n a l  d e t e r m i n a t i o n  of l i a b i l i t y  is m a d e ,  a n y  
r e i m b u r s e m e n t  r e q u i r e d ,  i n c l u d i n g  i n t e r e s t  at the s t a t u t o r y  rate, 
a n d  all r e a s o n a b l e  c o s t s  a n d  a t t o r n e y s ’ fe e s  i n c u r r e d  by Lhe 

p r e v a i l i n g  e m p l o y e r ,  s h a l l  be m a d e  w i t h i n  14 d a y s  of Lhe 
d e t e r m i n a t i o n .

13. S e c t i o n  1-1. T h e  f i n a l  s e n t e n c e  s h o u l d  be m o d i f i e d  as 
f o l l o w s :

A n  i m p a i r m e n t  r a t i n g  s h a l l  be d e t e r m i n e d  by a l i c e n s e d  
p h y s i c i a n .  M e a s u r e m e n t s  o f  m o b i l i t y  m a y  be m a d e  by p a r a - m e d i c a l  
p e r s o n a e  1.
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DEPARTMENT OF EMPLOYEE RELATIONS

A p r i l  15, 19 9 1  

T o  W h o m  It M a y  C o n c e r n :

T h e  M u n i c i p a l i t y  of A n c h o r a g e  is o p p o s e d  t o  SB 219 (L&C)
" A n  A c t  r e l a t i n g  t o  W o r k e r s  C o m p e n s a t i o n ,  a n d  p r o v d i n g  an  
e f f e c t i v e  d a t e " .

R e a s o n s :

1. A l t h o u g h  t h e  m a i n  t h r u s t  of  t h e  b i l l  is c o m m e n d a b l e  as 
w e  i n t e r p r e t  it, i.e., t h e  s h i f t  of W o r k e r s  C o m p e n s a t i o n  to 
m a n a g e d  c a r e  p r i n c i p l e s ,  i.e., p r o s p e c t i v e  a n d  r e t r o s p e c t i v e  
u t i l i z a t i o n  m a n a g e m e n t ,  e a r l y  i n t e r v e n t i o n  o n  p o t e n t i a l  
p r o b l e m  c a s e s  a n d  r e t u r n - t o - w o r k  p r o g r a m s ,  t h e r e  is 
c o n t i n u i n g  c o n c e r n  a b o u t  d e v e l o p i n g  a n e w  p e n a l t y  s t r u c t u r e  
a n d  s e t t i n g  h i g h e r  f i n e s  f o r  w o r k p l a c e  h e a l t h  a n d  s a f e t y  
v i o l a t i o n s .  E m p l o y e r s  w h o s e  u n s a f e  p o l i c i e s  a n d  a c t i o n s  
e i t h e r  k n o w i n g l y  or c a r e l e s s l y  p l a c e  w o r k e r s  in  j e o p a r d y  
s h o u l d  b e  s a n c t i o n e d .

2. T h i s  b i l l  l u m p s  a l l  e m p l o y e r s  t o g e t h e r  a n d  e v e n  the 
d i l i g e n t  e m p l o y e r  w o r k i n g  i n  g o o d - f a i t h  w h o  " u n k n o w i n g l y "  
v i o l a t e s  t h i s  b i l l  w i l l  b e  s u b j e c t  to i m p r i s o n m e n t  and  
p e n a l t i e s  e q u a l  t c  t h r e e  t i m e s  t h e  m a n u a l  r a t e  t h a t  w o u l d  
h a v e  b e e n  c h a r g e d  f o r  a n  e m p l o y e r s  i n s u r a n c e  p r e m i u m  d u r i n g  
t h e  p e r i o d  t h e  e m p l o y e r  f a i l e d  t o  o b t a i n  i n s u r a n c e .  T h i s  is 
e x c e s s i v e  a n d  o v e r  r e a c t i v e .

3. E s t a b l i s h  l e g i s l a t i o n  t h a t  r e q u i r e s  e m p l o y e r s  t o  e x a m i n e  
t h e  c a u s e  o f  a c c i d e n t s ,  t h e  r e s u l t s ,  d e v e l o p  n e w  t e c h n i q u e s  
f o r  i n v e s t i g a t i o n s  a n d  h e l p  c r e a t e  a n e w  w o r k p l a c e  
e n v i r o n m e n t  w h e r e  a c c i d e n t s  w i l l  be  d e c l i n i n g  a n d  hu g e 
s a v i n g s  as w e l l  as i m p r o v e d  p r o d u c t i o n  w i l l  r e s u l t ,  is a

1*1 d o e : to i t> 1 i!
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April 23, 1991

-
D e a r  : /  \o a Jv^ < z.Z T

/  \rs r_"\il ̂
T h e  S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e  h-as~ b e e n — f a c c d  w i t h - t a k -i-ng 
a-e-t i o n  o n  S e n a t e  B i l l  2 T 9  w h i c h  r e f l e c t s  t h e  A d  H o c  C o m m i t t e e ' s  
l e g i s l a t i v e  p r i o r i t i e s  / ^ T h e  d i s c o m f o r t  l e v e l  o f  t h e  c o m m i t t e e  
b e g a n  r i s i n g  w h e n  i t  s e e m e d  t h a t  n o  o n e  w a s  e i t h e r  w i l l i n g  o r  
a b l e  t o  e x p l a i n  w h y  e l e m e n t s  o t h e r  t h a n  t h e  V a n B i e n e  d e c i s i o n  a n d  
o f f s e t t i n g  m e d i c a l  b e n e f i t s  s e c t i o n s  w e r e  i n c l u d e d  in t h e  

l e g i s l a t i o n . " ^

T h e  i m p o r t a n t  c h a r g e  o f  t h e  A d  H o c  C o m m i t t e e  i s  t o  d o  p r e l i m i n a r y  
w o r k ,  i d e n t i f y  a r e a s  o f  c o n c e r n  a n d  s u g g e s t  a l t e r n a t i v e s .  T h e  
c o m m i t t e e  s h o u l d  b e  c o m m e n d e d  f o r  i t s  w o r k  i n  t h i s  a r ea.
H o w e v e r ,  t h e  d r a f t  l e g i s l a t i o n  s u b m i t t e d  b y  t h e  c o m m i t t e e  w a s  
d e v e l o p e d  w i t h  l i t t l e  o r  n o  p u b l i c  i n p u t .  T h e r e  w e r e  n o  n o t i c e s  
o f  m e e t i n g s  b e i n g  h e l d  t o  d i s c u s s  l e g i s l a t i o n .  N o n e  t h e  les s ,  
w h e n  i t  w a s  f o r w a r d e d  t o  t h e  l e g i s l a t u r e ,  t h e  d r a f t  l e g i s l a t i o n  
c a r r i e d  t h e  m e s s a g e  t h a t  i t  h a d  b e e n  c a r e f u l l y  c r a f t e d  a n d  w a s  a 
b a l a n c e d  b i l l .  I n  o r d e r  t o  m a i n t a i n  s u p p o r t  f o r  t h e  l e g i s l a t i o n  
t h e  l e g i s l a t u r e  w a s  t o l d  t h a t  i t  h a d  t o  b e  a d o p t e d  i n  i t s  
e n t i r e t y  a n d  w i t h o u t  s u b s t a n t i v e  c h a n g e .

T h r o w i n g  a n o t h e r  e l e m e n t  o f  d o u b t  o n  t h e  l e g i s l a t i o n  w a s  t h e  
r e c e n t  r e s i g n a t i o n  o f  t w o  o f  t h e  A d  H o c  C o m m i t t e e  m e m b e r s .  
I n t e g r i t y  r e m a i n e d  u n q u e s t i o n e d  b u t  t h e  s u b s t a n c e  o f  t h e  
l e g i s l a t i o n  c a m e  i n t o  d o u b t .  W e r e  t h e  r e s i g n a t i o n s  s o m e h o w  
c o n n e c t e d  t o  t h e  l e g i s l a t i o n ?

E l e m e n t s  o f  l a s t  y e a r s ' s  S B  5 0 8  s e e m  a p p r o p r i a t e  a n d  h a v e  

r e c e i v e d  s i g n i f i c a n t  p u b l i c  d i s c u s s i o n .  A s  a r e s u l t ,  t h e  L a b o r  & 
C o m m e r c e  C o m m i t t e e  is h a v i n g  d r a f t e d  a c o m m i t t e e  s u b s t i t u t e  b i l l  
t h a t  a d d r e s s e s  t w o  i t e m s  m e n t i o n e d  i n  t h o s e  c o m m e n t s ,  t h e  V a n  
B i e n e  d e c i s i o n  r e m e d y  a n d  t h e  i s s u e  o f  o f f s e t t i n g  m e d i c a l  
b e n e f i t s .

B e a r i n g  i n  m i n d  t h a t  t h e  l e g i s l a t u r e  h a s  a d e s i r e  t o  i m p r o v e  t h e



w o r k e r s '  c o m p e n s a t i o n  p r o c e s s  a n d  t h a t  i t  i s  t h e  l e g i s l a t u r e  t h a t  
s e t s  p u b l i c  p o l i c y ,  I u r g e  t h e  A d  H o c  C o m m i t t e e  t o  m e e t  d u r i n g  
t h e  i n t e r i m  a n d  i n c l u d e  in t h e  m e e t i n g s  r e p r e s e n t a t i v e s  o f  t h e  
D e p a r t m e n t  o f  L a b o r  a n d  t h e  L e g i s l a t u r e .  T h r o u g h  t h e  w o r k  o f  
t h i s  c o n s e n s u s  g r o u p  l e g i s l a t i o n  c a n  b e  d r a f t e d  w h i c h  c a n  b e  
f i n a l i z e d  t h r o u g h  t h e  p u b l i c  h e a r i n g  a n d  l e g i s l a t i v e  p r o c e s s e s .

T h e  r o l e  t h e  A d  H o c  C o m m i t t e e  p l a y s  i n  t h i s  p r o c e s s  i s  a n  
i m p o r t a n t  o n e .  I t s  m e m b e r s  w o r k  t o g e t h e r  t o  i d e n t i f y  a n d  
s u g g e s t  w a y s  t o  a d d r e s s  d e f i c i e n c i e s .  B a l a n c e  i n  l e g i s l a t i o n  is 
a n  a d m i r a b l e  a c h i e v e m e n t  b u t  o n l y  i f  r e a c h e d  t h r o u g h  p u b l i c  
p a r t i c i p a t i o n .

I l o o k  f o r w a r d  t o  w o r k i n g  w i t h  y o u  o n  t h i s  i m p o r t a n t  l e g i s l a t i v e  
i s s u e  i n  t h e  f u t u r e .

S i n c e r e l y ,

D r u e  P e a r c e  

D P :r r m

cc: H o n o r a b l e  N a n c y  B e a r - U s e - a ,  C o m m i s s i o n e r
D e p a r t m e n t  o f  L a b o r

M e m b e r s

S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e



Alaska State Legislature
Sonalor Drue Pearce, Chair 
Senator Virginia Collins, Vice Chair 
Senator Dick Eliason 
Senator Rick Halford 
Senator Jay Kerttula

SENATE LA BO R  AND COM M ERCE 
COM M ITTEE

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 99011 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018

TO:.

F R O M :

D A T E :

RE:

M i k e  F o r d ,  L e g a l  C o u n s e l  
L e g a l  S e r v i c e s  D i v i s i o n

R o d  M o u r a n t ,  L e g i s l a t i v e  A i d e  I  
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e

A p r i l  23, 1 9 9 1  

S B  2 1 9

M i k e ,  p e r  S e n a t o r  P e a r c e ' s  r e q u e s t ,  w o u l d  y o u  p l e a s e  c o m p a r e  t h e  
r e c o m m e n d e d  c h a n g e s  i n  t h e  a t t a c h e d  A p r i l  1 1 t h  l e t t e r  f r o m  t h e  A d  
H o c  C o m m i t t e e  o n  W o r k e r s '  C o m p e n s a t i o n  w i t h  t h e  a p p l i c a b l e  
p r o v i s i o n s  i n  S B  2 1 9  v e r s i o n  7 - L S 1 0 0 4 \ A .

I n  t h a t  c o m p a r i s o n  w o u l d  y o u  n o t e  w h i c h  c h a n g e s  a r e  s t y l e  c h a n g e s  
a n d  w h i c h  a r e  s u b s t a n t i v e  c h a n g e s .  I n  t h e  c a s e  o f  s u b s t a n c e  
c h a n g e s ,  p l e a s e  e x p l a i n  t h e  s i g n i f i c a n c e  o f  t h e  c h a n g e .

Y o u r  t i m e l y  a t t e n t i o n  t o  t h i s  m a t t e r  w o u l d  b e  a p p r e c i a t e d .

T h a n k s .

A t t a c h m e n t



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. I fox Y, Juneau, Alaska 99811
(907) 465-3867 or 465-2450
PAX  (907) 405-2029

Ih'lmriox to: .140 Main Sired
Court I ’laza, Room 500

M ail Stop 3101

M E M O R A N D U M April 24, 1991

SUBJECT: W orke rs ’ compensation - (SB  219)
TO: Senator D rue Pearce
FROM: Michael F. Ford /J 

Legislative Counsel

Y ou  have asked fo r a comparison o f changes recommended by the ad hoc committee 
on w orkers ’ compensation with the provisions o f  SB 219. The follow ing is a section 
by section analysis o f  the recommended changes:
Section 1 -
(a ) The recommended change would fu rthe r clarify the purpose o f  section 16. The 
change has no substantive effect.
(b ) The recommended change expands on the purpose o f  section 18. The 
recommended change has no substantive effect.
(c ) The first sentence o f  the recommended change would re late to a purpose not 
reflected by changes in section 19. The question o f  whether an injury is re lated to 
employment is a d ifferent issue than the issue raised by changing the definition o f 
"medical stability" as made in section 19. The second sentence o f  the recommended 
change is presently contained in SB 219. This subsection has no substantive effect.
Section 2 - The recommended change is contained in SB 219. The SB 219 provision 
does contain additional modifying language not contained in the language recom ­
mended by the ad hoc committee.
Section 3 - N o recommended changes.
Section 4 - The recommended changes would substitute "para-medical personnel" fo r 
"licensed physical o r occupational therapist" in AS 23 .30 .041 (e ). The language would 
be a substantive change.
Section 5 - No recommended changes.



Senator Drue Pearce
April 24, 1991
Page 2

Section 6 - The recommended change to subsection (k ) (2 )  is in part contained in SB 
219. The part not indue' 1 in SB 219 is duplicative o f  an existing provision o f  law 
contained in AS 23.30 .041(e ). The recommended change to subsection (k ) (4 )  would 
delete the phrase "except fo r the first 30 days". This would be a substantive change. 
The recommended change to subsection (k ) (6 )  is contained in SB 219 with the 
exception o f  a requirement that the employee be "successful in the claim o r appeal." 
This language was omitted because it was unclear what would occur if the employee 
was not successful in the claim o r appeal. This language would be a substantive 
change.
Section 7 - The recommended change is contained in SB 219, with only m inor form  
and style changes from  the language o f  the ad hoc committee.
Section 8 - No recommended changes.
Section 9 - N o recommended changes.
Section 10 - The recommended change to subsection (b ) is contained in SB 219. 
The recommended changes to subsection (c ) are contained in SB 219, with the 
exception o f fo rm  and style changes.
Section 11 - N o recommended changes.
Section 12 - The recommended change to the first sentence o f AS 23 .30 .155(d ) is not 
contained in SB 219. This would be a substantive change. The recommended change 
to the last sentence o f  that section is contained in part in SB 219. The insertion o f 
"reasonable" before "costs" instead o f "attorneys"would be a m inor substantive change.
Section 13 - N o recommended changes.
Section 14 - The recommended changes are contained in part in SB 219. The part 
not presently in SB 219 is the second sentence o f the recommended change. This 
would be a substantive change.
Sections 15-23 - No recommended changes.

MFFdmb
91-13S.lmb



Alaska State Legislature
Senator Drue Pearce, Chair
Senator Virginia Collins, Vice Chair 
Senator Dick Eliason 
Senator Rick Hal lord 
SenatorJay Kerttula

A p r i l  25, 1 9 9 1

SENATE LA BO R  AND COM M ERCE 
COM M ITTEE

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 99811 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018

M a r y  P i e r c e ,  C o - C h a i r
A d  H o c  C o m m i t t e e  o n  W o r k e r s '  C o m p e n s a t i o n  
4 0 0 0  O l d  S e w a r d  H i g h w a y ,  S u i t e  203 
A n c h o r a g e ,  A K  9 9 5 0 3

T h e  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  h a s  S e n a t e  B i l l  2 1 9  u n d e r  
c o n s i d e r a t i o n .  I t  r e f l e c t s  t h e  M a n a g e m e n t / L a b o r  W o r k e r s '  
C o m p e n s a t i o n  A d  H o c  C o m m i t t e e ' s  p r o p o s a l s  f o r  l e g i s l a t i o n  t h i s  
s e s s i o n .

T h e  C o m m i t t e e  is f a m i l i a r  w i t h  t h e  b a c k g r o u n d  o f  t h e  A d  H o c  
C o m m i t t e e .  W e  a g r e e  t h a t  t h e  g r o u p  c a n  p l a y  a n  i m p o r t a n t  r o l e  b y  
d o i n g  p r e l i m i n a r y  w o r k  t o  i d e n t i f y  a r e a s  o f  c o n c e r n  a n d  b y  
s u g g e s t i n g  a l t e r n a t i v e s  t o  a d d r e s s  d e f i c i e n c i e s  i n  t h e  w o r k e r ' s  
c o m p e n s a t i o n  s y s t e m .  W e  a p p r e c i a t e  t h e  n e e d  f o r  c o n t i n u e d  
i m p r o v e m e n t  o f  t h e  s y s t e m  s o  t h a t  i t  b e t t e r  s e r v e s  t h e  n e e d s  o f  
i n j u r e d  w o r k e r s  a t  a n  a f f o r d a b l e  c o s t .

H o w e v e r ,  w e  c a n n o t  a g r e e  w i t h  t h e  s t a t e d  b e l i e f  o f  t h e  A d  H o c  
C o m m i t t e e  t h a t  t h e  r e s o l u t i o n  o f  w o r k e r ' s  c o m p e n s a t i o n  i s s u e s  
s h o u l d  b e  r e m o v e d  f r o m  t h e  l e g i s l a t i v e  p r o c e s s .  T h e  d r a f c  
l e g i s l a t i o n  s u b m i t t e d  t o  o u r  C o m m i t t e e  w a s  d e v e l o p e d  w i t h  l i t t l e  
o r  n o  p u b l i c  i n p u t .  T h e r e  w e r e  n o  p u b l i c  n o t i c e s  o f  t h e  
m e e t i n g s ,  t o  o u r  k n o w l e d g e .  T h e  A d  H o c  g r o u p  p r e s e n t e d  u s  w i t h  a 
b i l l  t h e y  c o n s i d e r e d  t o  b e  b a l a n c e d  a n d  m e m b e r s  h a v e  a s s e r t e d  
t h a t  w e  s h o u l d  n o t  c h a n g e  a n y  p r o v i s i o n s  l e s t  w e  l o s e  t h e  s u p p o r t  
o f  t h e  g r o u p  e v e n  t h o u g h  t h e r e  h a s  b e e n  n o  p u b l i c  i n p u t .  Q u i t e  
f r a n k l y ,  w e  d o  n o t  p l a n  t o  p e r f o r m  i n  t h a t  m a n n e r .

T h e r e  is s o m e  r e a l  c o n c e r n  o n  t h e  p a r t  o f  t h e  C o m m i t t e e  a b o u t  
t h i s  b i l l .  F i r s t ,  w h i l e  n o  p e r s o n ' s  i n t e g r i t y  h a s  b e e n  
q u e s t i o n e d ,  t w o  A d  H o c  c o m m i t t e e  m e m b e r s  w h o  r e p r e s e n t e d  

m a n a g e m e n t  h a v e  r e s i g n e d  f r o m  t h e i r  p o s i t i o n s  w i t h  t h e  W o r k e r ' s  
C o m p e n s a t i o n  C o m m i t t e e  o f  A l a s k a  b u t  n o t  f r o m  t h e  A d  H o c  

c o m m i t t e e .  W e  u n d e r s t a n d  f r o m  t h e  W C C A  t h a t  t h e  r e s i g n a t i o n s  
w e r e  c a u s e d  b y  c o n c e r n s  a b o u t  t h e  p r o p o s e d  l e g i s l a t i o n .  T h i s  
r a i s e s  q u e s t i o n s  a b o u t  t h e  p r o c e s s  a n d  t h e  m a k e u p  o f  t h e  A d  H o c  
g r o u p .



W e  a r e  a l s o  c o n c e r n e d  t h a t  t h e r e  a r e  e l e m e n t s  o f  t h e  b i l l  t h a t  n o  
g r o u p  c l a i m s  t o  h a v e  i n i t i a t e d .  F u r t h e r ,  d u r i n g  t h e  p u b l i c  
h e a r i n g  o n  A p r i l  5 t h  n o  t e s t i m o n y  w a s  o f f e r e d  t o  j u s t i f y  m o s t  o f  
t h e  e l e m e n t s  c o n t a i n e d  i n  t h e  b i l l  or t o  a d e q u a t e l y  j u s t i f y  t h o s e  
r e q u e s t e d  l a t e  b y  t h e  A d  H o c  C o m m i t t e e .

W e  a l s o  b e l i e v e  t h a t  t h e  D e p a r t m e n t  o f  L a b o r ' s  D i v i s i o n  D i r e c t o r  
a n d  t h e  L e g i s l a t u r e  s h o u l d  b e  i n v o l v e d  i n  t h e  p r o c e s s  o f  t h e  
w o r k i n g  g r o u p  a t  s o m e  p o i n t  b e f o r e  d r a f t  l e g i s l a t i o n  is p r e s e n t e d  
f o r  i n t r o d u c t i o n .

B e a r i n g  in m i n d  t h a t  t h i s  l e g i s l a t u r e  h a s  a d e s i r e  t o  i m p r o v e  t h e  
w o r k e r ' s  c o m p e n s a t i o n  s y s t e m  j u s t  a s  y o u  do, a n d  t h a t  i t  is o u r  
r e s p o n s i b i l i t y  t o  s e t  p u b l i c  p o l i c y  t h r o u g h  a t i m e  h o n o r e d  
p r o c e s s ,  w e  w o u l d  u r g e  t h e  A d  H o c  C o m m i t t e e  t o  c o n t i n u e  t o  m e e t  
i n  a m o r e  o p e n  m a n n e r  t o  s u g g e s t  a l t e r n a t i v e s  t o  t h e  p r e s e n t  
l a w s .  W e  w a n t  t o  w o r k  w i t h  y o u  t o  r e a c h  a b a l a n c e d  c o m p r o m i s e  
t h r o u g h  p u b l i c  p a r t i c i p a t i o n .

W e  h a v e  c h o s e n  t o  t a k e  e l e m e n t s  o f  t h e  b i l l  w h i c h  w e r e  i n c l u d e d  
i n  l a s t  y e a r ' s  i l l - f a t e d  S B 5 0 8  i n  a C S  t h a t  w e  w i l l  b e  p a s s i n g  
f r o m  C o m m i t t e e .  T h e  t w o  i t e m s ,  t h e  V a n  B i e n e  d e c i s i o n  r e m e d y  a n d  
t h e  i s s u e  o f  o f f s e t t i n g  m e d i c a l  b e n e f i t s ,  h a v e  h a d  s i g n i f i c a n t  
p u b l i c  r e v i e w  a n d  s e e m  a p p r o p r i a t e .  W e  w o u l d  h o p e  t h a t  y o u  w i l l  
c o n t i n u e  t o  s u p p o r t  t h e s e  e l e m e n t s ,  a s  y o u  h a v e  i n  t h e  p a s t .

W e  w o u l d  a l s o  h o p e  t h a t  y o u  w i l l  b e  w i l l i n g  t o  w o r k  w i t h  u s  
d u r i n g  t h e  i n t e r i m  t o  r e f i n e  f u r t h e r  c h a n g e s  i n  t h e  s t a t u t e s  t h a t  
y o u  h a v e  i d e n t i f i e d  a s  n e e d i n g  a t t e n t i o n .

T h a n k  y o u .

S i n c e r e l y ,

DP: r m

cc: H o n o r a b l e  N a n c y  B e a r - U s e r a ,  C o m m i s s i o n e r
D e p a r t m e n t  o f  L a b o r

B r u c e  K e n d a l l ,  L e g i s l a t i v e  L i a i s o n  
O f f i c e  o f  t h e  G o v e r n o r

P a t  S m u t z ,  R e p r e s e n t a t i v e  
S t a t e  A F L / C I O

W a r r e n  L. D v o r a k ,  P r e s i d e n t

W o r k e r s ' s  C o m p e n s a t i o n  C o m m i t t e e  o f  A l a s k a

C o m m i t t e e  M e m b e r s

S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e
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Alaska State Legislature
Sonalor Drue Poarce, Chali
Sanu'.or Virginia Collins, Vico Chair
Sonulor Dick Eliason 
Sonalor Rick Hallon' 
Senalor Jay Kerllula

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 99811 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 9950-1 
(907) 561-2018

A p r i l  25, 1 9 9 1

SENATE LA BO R  AN D  CO M M ERCE  
COM M ITTEE

E l a i n e  T a y l o r
A d  H o c  C o m m i t t e e  o n  W o r k e r s '  C o m p e n s a t i o n  
1 3 0 1  E. 7 1 s t  
A n c h o r a g e ,  A K  9 9 5 1 8

T h e  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  h a s  S e n a t e  B i l l  2 1 9  u n d e r  
c o n s i d e r a t i o n .  I t  r e f l e c t s  t h e  M a n a g e m e n t / L a b o r  W o r k e r s '  
C o m p e n s a t i o n  A d  H o c  C o m m i t t e e ' s  p r o p o s a l s  f o r  l e g i s l a t i o n  t h i s  
s e s s i o n .

T h e  C o m m i t t e e  i s  f a m i l i a r  w i t h  t h e  b a c k g r o u n d  o f  t h e  A d  H o c  
C o m m i t t e e .  W e  a g r e e  t h a t  t h e  g r o u p  c a n  p l a y  a n  i m p o r t a n t  r o l e  b y  
d o i n g  p r e l i m i n a r y  w o r k  t o  i d e n t i f y  a r e a s  o f  c o n c e r n  a n d  b y  
s u g g e s t i n g  a l t e r n a t i v e s  t o  a d d r e s s  d e f i c i e n c i e s  i n  t h e  w o r k e r ' s  
c o m p e n s a t i o n  s y s t e m .  W e  a p p r e c i a t e  t h e  n e e d  f o r  c o n t i n u e d  
i m p r o v e m e n t  o f  t h e  s y s t e m  s o  t h a t  i t  b e t t e r  s e r v e s  t h e  n e e d s  o f  
i n j u r e d  w o r k e r s  a t  a n  a f f o r d a b l e  c o s t .

H o w e v e r ,  w e  c a n n o t  a g r e e  w i t h  t h e  s t a t e d  b e l i e f  o f  t h e  A d  H o c  
C o m m i t t e e  t h a t  t h e  r e s o l u t i o n  o f  w o r k e r ' s  c o m p e n s a t i o n  i s s u e s  
s h o u l d  b e  r e m o v e d  f r o m  t h e  l e g i s l a t i v e  p r o c e s s .  T h e  d r a f t  
l e g i s l a t i o n  s u b m i t t e d  t o  o u r  C o m m i t t e e  w a s  d e v e l o p e d  w i t h  l i t t l e  
o r  n o  p u b l i c  i n p u t .  T h e r e  w e r e  n o  p u b l i c  n o t i c e s  o f  t h e  
m e e t i n g s ,  t o  o u r  k n o w l e d g e .  T h e  A d  H o c  g r o u p  p r e s e n t e d  u s  w i t h  a 
b i l l  t h e y  c o n s i d e r e d  t o  b e  b a l a n c e d  a n d  m e m b e r s  h a v e  a s s e r t e d  
t h a t  w e  s h o u l d  n o t  c h a n g e  a n y  p r o v i s i o n s  l e s t  w e  l o s e  t h e  s u p p o r t  
o f  t h e  g r o u p  e v e n  t h o u g h  t h e r e  h a s  b e e n  n o  p u b l i c  i n p u t .  Q u i t e  
f r a n k l y ,  w e  d o  n o t  p l a n  t o  p e r f o r m  i n  t h a t  m a n n e r .

T h e r e  i s  s o m e  r e a l  c o n c e r n  o n  t h e  p a r t  o f  t h e  C o m m i t t e e  a b o u t  
t h i s  b i l l .  F i r s t ,  w h i l e  n o  p e r s o n ' s  i n t e g r i t y  h a s  b e e n  
q u e s t i o n e d ,  t w o  A d  H o c  c o m m i t t e e  m e m b e r s  w h o  r e p r e s e n t e d  
m a n a g e m e n t  h a v e  r e s i g n e d  f r o m  t h e i r  p o s i t i o n s  w i t h  t h e  W o r k e r ' s  
C o m p e n s a t i o n  C o m m i t t e e  o f  A l a s k a  b u t  n o t  f r o m  t h e  A d  H o c  
c o m m i t t e e .  W e  u n d e r s t a n d  f r o m  t h e  W C C A  t h a t  t h e  r e s i g n a t i o n s  
w e r e  c a u s e d  b y  c o n c e r n s  a b o u t  t h e  p r o p o s e d  l e g i s l a t i o n .  T n i s  
r a i s e s  q u e s t i o n s  a b o u t  t h e  p r o c e s s  a n d  t h e  m a k e u p  o f  t h e  A d  H o c  
g r o u p .



Alaska State Legislature
Senator Druo Pearco, Chair
Senator Virginia Collins, Vice Chair
Senator Dick Eliason 
Senator Rick Halford 
Senator Jay Kerttula

WHILE IN JUNEAU 
P. 0. BOX V
JUNEAU, ALASKA 99811 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018

A p r i l  25, 1 9 5 1

SENATE LA EO R  AND  COM M ERCE 
COM M ITTEE

D i c k  C a t t a n a c h
A d  H o c  C o m m i t t e e  o n  W o r k e r s '  C o m p e n s a t i o n  
8 1 0 1  O l d  S e w a r d  H i g h w a y  
A n c h o r a g e ,  A K  9 9 5 1 8

D e a r  M r - J i a t t S n a c :

T h e  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  h a s  S e n a t e  B i l l  2 1 9  u n d e r  
c o n s i d e r a t i o n .  I t  r e f l e c t s  t h e  M a n a g e m e n t / L a b o r  W o r k e r s '  
C o m p e n s a t i o n  A d  H o c  C o m m i t t e e ' s  p r o p o s a l s  f o r  l e g i s l a t i o n  t h i s  
s e s s i o n .

T h e  C o m m i t t e e  is f a m i l i a r  w i t h  t h e  b a c k g r o u n d  o f  t h e  A d  H o c  
C o m m i t t e e .  W e  a g r e e  t h a t  t h e  g r o u p  c a n  p l a y  a n  i m p o r t a n t  r o l e  b y  
d o i n g  p r e l i m i n a r y  w o r k  t o  i d e n t i f y  a r e a s  o f  c o n c e r n  a n d  b y  
s u g g e s t i n g  a l t e r n a t i v e s  t o  a d d r e s s  d e f i c i e n c i e s  i n  t h e  w o r k e r ' s  
c o m p e n s a t i o n  s y s t e m .  W e  a p p r e c i a t e  t h e  n e e d  f o r  c o n t i n u e d  
i m p r o v e m e n t  of t h e  s y s t e m  s o  t h a t  i t  b e t t e r  s e r v e s  t h e  n e e d s  o f  
i n j u r e d  w o r k e r s  a t  a n  a f f o r d a b l e  c o s t .

H o w e v e r ,  w e  c a n n o t  a g r e e  w i t h  t h e  s t a t e d  b e l i e f  o f  t h e  A d  H o c  
C o m m i t t e e  t h a t  t h e  r e s o l u t i o n  o f  w o r k e r ' s  c o m p e n s a t i o n  i s s u e s  
s h o u l d  b e  r e m o v e d  f r o m  t h e  l e g i s l a t i v e  p r o c e s s .  T h e  d r a f t  
l e g i s l a t i o n  s u b m i t t e d  t o  o u r  C o m m i t t e e  w a s  d e v e l o p e d  w i t h  l i t t l e  
o r  n o  p u b l i c  i n p u t .  T h e r e  w e r e  n o  p u b l i c  n o t i c e s  o f  t h e  
m e e t i n g s ,  t o  o u r  k n o w l e d g e .  T h e  A d  H o c  g r o u p  p r e s e n t e d  u s  w i t h  a 
b i l l  t h e y  c o n s i d e r e d  t o  b e  b a l a n c e d  a n d  m e m b e r s  h a v e  a s s e r t e d  
t h a t  w e  s h o u l d  n o t  c h a n g e  a n y  p r o v i s i o n s  l e s t  w e  l o s e  t h e  s u p p o r t  
o f  t h e  g r o u p  e v e n  t h o u g h  t h e r e  h a s  b e e n  n o  p u b l i c  i n p u t .  Q u i t e  
f r a n k l y ,  w e  d o  n o t  p l a n  t o  p e r f o r m  i n  t h a t  m a n n e r .

T h e r e  is s o m e  r e a l  concer.i o n  t h e  p a r t  o f  t h e  C o m m i t t e e  a b o u t  
t h i s  b i l l .  F i r s t ,  w h i l e  n o  p e r s o n ' s  i n t e g r i t y  h a s  b e e n  

q u e s t i o n e d ,  t w o  A d  H o c  c o m m i t t e e  m e m b e r s  w h o  r e p r e s e n t e d  

m a n a g e m e n t  h a v e  r e s i g n e d  f r o m  t h e i r  p o s i t i o n s  w i t h  t h e  W o r k e r ' s  
C o m p e n s a t i o n  C o m m i t t e e  o f  A l a s k a  b u t  n o t  f r o m  t h e  A d  H o c  
c o m m i t t e e .  W e  u n d e r s t a n d  f r o m  t h e  W C C A  t h a t  t h e  r e s i g n a t i o n s  
w e r e  c a u s e d  b y  c o n c e r n s  a b o u t  t h e  p r o p o s e d  l e g i s l a t i o n .  T h i s  
r a i s e s  q u e s t i o n s  a b o u t  t h e  p r o c e s s  a n d  t h e  m a k e u p  o f  t h e  A d  H o c  
g r o u p .
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Alaska State Legislature
S enator Drue Poarce, Chair
Senalor Virginia Collins, Vice Chair
Senator Dick Eliascn 
Senator Rick Hallord 
Senator Jay Kerttula

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 99311 
'907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-5018

A p r i l  25, 1 9 9 1

SENATE LA BO R  AND COM M ERCE 
COM M ITTEE

R i c h a r d  W h i t b e c k
A d  H o c  C o m m i t t e e  o n  W o r k e r s '  C o m p e n s a t i o n  
1 0 4 8  E. W h i t n e y  R o a d  
A n c h o r a g e ,  A K  9 9 5 0 1

D e a r

T h e  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  h a s  S e n a t e  B i l l  2 1 9  u n d e r  
c o n s i d e r a t i o n .  I t  r e f l e c t s  t h e  M a n a g e m e n t / L a b o r  W o r k e r s '  
C o m p e n s a t i o n  A d  H o c  C o m m i t t e e ' s  p r o p o s a l s  f o r  l e g i s l a t i o n  t h i s  
s e s s i o n .

T h e  C o m m i t t e e  is f a m i l i a r  w i t h  t h e  b a c k g r o u n d  o f  t h e  A d  H o c  
C o m m i t t e e .  W e  a g r e e  t h a t  t h e  g r o u p  c a n  p l a y  a n  i m p o r t a n t  r o l e  b y  
d o i n g  p r e l i m i n a r y  w o r k  t o  i d e n t i f y  a r e a s  o f  c o n c e r n  a n d  b y  
s u g g e s t i n g  a l t e r n a t i v e s  t o  a d d r e s s  d e f i c i e n c i e s  i n  t h e  w o r k e r ' s  

c o m p e n s a t i o n  s y s t e m .  W e  a p p r e c i a t e  t h e  n e e d  f o r  c o n t i n u e d  
i m p r o v e m e n t  o f  t h e  s y s t e m  s o  t h a t  it b e t t e r  s e r v e s  t h e  n e e d s  of 
i n j u r e d  w o r k e r s  a t  a n  a f f o r d a b l e  c o s t .

H o w e v e r ,  w e  c a n n o t  a g r e e  w i t h  t h e  s t a t e d  b e l i e f  o f  t h e  A d  H o c  
C o m m i t t e e  t h a t  t h e  r e s o l u t i o n  o f  w o r k e r ' s  c o m p e n s a t i o n  i s s u e s  
s h o u l d  b e  r e m o v e d  f r o m  t h e  l e g i s l a t i v e  p r o c e s s .  T h e  d r a f t  
l e g i s l a t i o n  s u b m i t t e d  t o  o u r  C o m m i t t e e  w a s  d e v e l o p e d  w i t h  l i t t l e  
o r  n o  p u b l i c  i n p u t .  T h e r e  w e r e  n o  p u b l i c  n o t i c e s  o f  t h e  
m e e t i n g s ,  t o  o u r  k n o w l e d g e .  T h e  A d  H o c  g r o u p  p r e s e n t e d  u s  w i t h  a 
b i l l  t h e y  c o n s i d e r e d  t o  b e  b a l a n c e d  a n d  m e m b e r s  h a v e  a s s e r t e d  
t h a t  w e  s h o u l d  n o t  c h a n g e  a n y  p r o v i s i o n s  l e s t  w e  l o s e  t h e  s u p p o r t  
o f  t h e  g r o u p  e v e n  t h o u g h  t h e r e  h a s  b e e n  n o  p u b l i c  i n p u t .  Q u i t e  
f r a n k l y ,  w e  d o  n o t  p l a n  t o  p e r f o r m  i n  t h a t  m a n n e r .

T h e r e  is s o m e  r e a l  c o n c e r n  o n  t h e  p a r t  o f  t h e  C o m m i t t e e  a b o u t  
t h i s  b i l l .  F i r s t ,  w h i l e  n o  p e r s o n ' s  i n t e g r i t y  h a s  b e e n  
q u e s t i o n e d ,  t w o  A d  H o c  c o m m i t t e e  m e m b e r s  w h o  r e p r e s e n t e d  
m a n a g e m e n t  h a v e  r e s i g n e d  f r o m  t h e i r  p o s i t i o n s  w i t h  t h e  W o r k e r ' s  
C o m p e n s a t i o n  C o m m i t t e e  o f  A l a s k a  b u t  n o t  f r o m  t h e  A d  H o c  
c o m m i t t e e .  W e  u n d e r s t a n d  f r o m  t h e  W C C A  t h a t  t h e  r e s i g n a t i o n s  
w e r e  c a u s e d  b y  c o n c e r n s  a b o u t  t h e  p r o p o s e d  l e g i s l a t i o n .  T h i s  
r a i s e s  q u e s t i o n s  a b o u t  t h e  p r o c e s s  a n d  t h e  m a k e u p  o f  t h e  A d  H o c  
g r o u p .



Alaska State Legislature
Sonatof Drue Pearce, Chair
Senator Virginia Collins, Vice Chair
Senator Dick Eliason 
Senator Rick Halford 
Senator Jay Kerttula

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 99811 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018

A p r i l  25, 1 9 9 1

SENATE LA B O R  AND  COM M ERCE 
COM M ITTEE

T e r r y  M c C a r t y
A d  H o c  C o m m i t t e e  o n  W o r k e r s 1 C o m p e n s a t i o n  
3 0 0 0  A
A n c h o r a g e ,  A K  9 9 5 0 3

D e a r  M r ^ M c C S r f y l  \

T h e  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  h a s  S e n a t e  B i l l  2 1 9  u n d e r  
c o n s i d e r a t i o n .  I t  r e f l e c t s  t h e  M a n a g e m e n t / L a b o r  W o r k e r s 1 
C o m p e n s a t i o n  A d  H o c  C o m m i t t e e ' s  p r o p o s a l s  f o r  l e g i s l a t i o n  t h i s  
s e s s i o n .

T h e  C o m m i t t e e  i s  f a m i l i a r  w i t h  t h e  b a c k g r o u n d  o f  t h e  A d  H o c  
C o m m i t t e e .  W e  a g r e e  t h a t  t h e  g r o u p  c a n  p l a y  a n  i m p o r t a n t  r o l e  b y  
d o i n g  p r e l i m i n a r y  w o r k  t o  i d e n t i f y  a r e a s  o f  c o n c e r n  a n d  b y  
s u g g e s t i n g  a l t e r n a t i v e s  t o  a d d r e s s  d e f i c i e n c i e s  i n  t h e  w o r k e r ' s  
c o m p e n s a t i o n  s y s t e m .  W e  a p p r e c i a t e  t h e  n e e d  f o r  c o n t i n u e d  
i m p r o v e m e n t  o f  t h e  s y s t e m  s o  t h a t  i t  b e t t e r  s e r v e s  t h e  n e e d s  o f  
i n j u r e d  w o r k e r s  a t  a n  a f f o r d a b l e  c o s t .

H o w e v e r ,  w e  c a n n o t  a g r e e  w i t h  t h e  s t a t e d  b e l i e f  o f  t h e  A d  H o c  
C o m m i t t e e  t h a t  t h e  r e s o l u t i o n  o f  w o r k e r ' s  c o m p e n s a t i o n  i s s u e s  
s h o u l d  b e  r e m o v e d  f r o m  t h e  l e g i s l a t i v e  p r o c e s s .  T h e  d r a f t  

l e g i s l a t i o n  s u b m i t t e d  t o  o u r  C o m m i t t e e  w a s  d e v e l o p e d  w i t h  l i t t l e  
o r  n o  p u b l i c  i n p u t .  T h e r e  w e r e  n o  p u b l i c  n o t i c e s  o f  t h e  
m e e t i n g s ,  t o  o u r  k n o w l e d g e .  T h e  A d  H o c  g r o u p  p r e s e n t e d  u s  w i t h  a 
b i l l  t h e y  c o n s i d e r e d  t o  b e  b a l a n c e d  a n d  m e m b e r s  h a v e  a s s e r t e d  

t h a t  w e  s h o u l d  n o t  c h a n g e  a n y  p r o v i s i o n s  l e s t  w e  l o s e  t h e  s u p p o r t  
o f  t h e  g r o u p  e v e n  t h o u g h  t h e r e  h a s  b e e n  n o  p u b l i c  i n p u t .  Q u i t e  
f r a n k l y ,  w e  d o  n o t  p l a n  t o  p e r f o r m  i n  t h a t  m a n n e r .

T h e r e  is s o m e  r e a l  c o n c e r n  o n  t h e  p a r t  o f  t h e  C o m m i t t e e  a b o u t  
t h i s  b i l l .  F i r s t ,  w h i l e  n o  p e r s o n ' s  i n t e g r i t y  h a s  b e e n  
q u e s t i o n e d ,  t w o  A d  H o c  c o m m i t t e e  m e m b e r s  v/ho r e p r e s e n t e d  

m a n a g e m e n t  h a v e  r e s i g n e d  f r o m  t h e i r  p o s i t i o n s  w i t h  t h e  W o r k e r ' s  
C o m p e n s a t i o n  C o m m i t t e e  o f  A l a s k a  b u t  n o t  f r o m  t h e  A d  H o c  
c o m m i t t e e .  W e  u n d e r s t a n d  f r o m  t h e  W C C A  t h a t  t h e  r e s i g n a t i o n s  
w e r e  c a u s e d  b y  c o n c e r n s  a b o u t  t h e  p r o p o s e d  l e g i s l a t i o n .  T h i s  
r a i s e s  q u e s t i o n s  a b o u t  t h e  p r o c e s s  a n d  t h e  m a k e u p  o f  t h e  A d  H o c  
g r o u p .



Alaska State Legislature
Senator Drue Pearce, Chair
Senator Virginia Collins, Vice Chair 
Senator Dick Eliason 
Senator Rick Halford 
Senator Jay Kerttula

A p r i l  25, 1 9 9 1

SENATE LA BO R  AND COM M ERCE  
COM M ITTEE

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 99811 
(907) 465-3841

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018

K e v i n  D o u g h e r t y ,  C o - C h a i r  
A d  H o c  C o m m i t t e e  o n  W o r k e r s '  C o m p e n s a t i o n  
2 5 0 1  C o m m e r c i a l  D r i v e ,  S u i t e  140 
A n c h o r a g e ,  A K  9 9 5 0 1

D e a r  t'r1_JBe«gfr£rty.

•xhe S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  h a s  S e n a t e  B i l l  2 1 9  u n d e r  
c o n s i d e r a t i o n .  I t  r e f l e c t s  t h e  M a n a g e m e n t / L a b o r  W o r k e r s '  
C o m p e n s a t i o n  A d  H o c  C o m m i t t e e ' s  p r o p o s a l s  f o r  l e g i s l a t i o n  t h i s  
s e s s i o n .

T h e  C o m m i t t e e  is f a m i l i a r  w i t h  t h e  b a c k g r o u n d  o f  t h e  A d  H o c  
C o m m i t t e e .  W e  a g r e e  t h a t  t h e  g r o u p  c a n  p l a y  a n  i m p o r t a n t  r o l e  b y  
d o i n g  p r e l i m i n a r y  w o r k  t o  i d e n t i f y  a r e a s  o f  c o n c e r n  a n d  b y  
s u g g e s t i n g  a l t e r n a t i v e s  t o  a d d r e s s  d e f i c i e n c i e s  in t h e  w o r k e r ' s  
c o m p e n s a t i o n  s y s t e m .  W e  a p p r e c i a t e  t h e  n e e d  f o r  c o n t i n u e d  
i m p r o v e m e n t  o f  t h e  s y s t e m  s o  t h a t  i t  b e t t e r  s e r v e s  t h e  n e e d s  o f  
i n j u r e d  w o r k e r s  a t  a n  a f f o r d a b l e  c o s t .

H o w e v e r ,  w e  c a n n o t  a g r e e  w i t h  t h e  s t a t e d  b e l i e f  o f  t h e  A d  H o c  
C o m m i t t e e  t h a t  t h e  r e s o l u t i o n  o f  w o r k e r ' s  c o m p e n s a t i o n  i s s u e s  
s h o u l d  b e  r e m o v e d  f r o m  t h e  l e g i s l a t i v e  p r o c e s s .  T h e  d r a f t  
l e g i s l a t i o n  s u b m i t t e d  t o  o u r  C o m m i t t e e  w a s  d e v e l o p e d  w i t h  l i t t l e  
o r  n o  p u b l i c  i n p u t .  T h e r e  w e r e  n o  p u b l i c  n o t i c e s  o f  t h e  
m e e t i n g s ,  t o  o u r  k n o w l e d g e .  T h e  A d  H o c  g r o u p  p r e s e n t e d  u s  w i t h  a 
b i l l  t h e y  c o n s i d e r e d  t o  b e  b a l a n c e d  a n d  m e m b e r s  h a v e  a s s e r t e d  
t h a t  w e  s h o u l d  n o t  c h a n g e  a n y  p r o v i s i o n s  l e s t  w e  l o s e  t h e  s u p p o r t  
o f  t h e  g r o u p  e v e n  t h o u g h  t h e r e  h a s  b e e n  n o  p u b l i c  i n p u t .  Q u i t e  
f r a n k l y ,  w e  d o  n o t  p l a n  t o  p e r f o r m  i n  t h a t  m a n n e r .

T h e r e  is s o m e  r e a l  c o n c e r n  o n  t h e  p a r t  o f  t h e  C o m m i t t e e  a b o u t  
t h i s  b i l l .  F i r s t ,  w h i l e  n o  p e r s o n ' s  i n t e g r i t y  h a s  b e e n  
q u e s t i o n e d ,  t w o  A d  H o c  c o m m i t t e e  m e m b e r s  w h o  r e p r e s e n t e d  

m a n a g e m e n t  h a v e  r e s i g n e d  f r o m  t h e i r  p o s i t i o n s  w i t h  t h e  W o r k e r ' s  
C o m p e n s a t i o n  C o m m i t t e e  o f  A l a s k a  b u t  n o t  f r o m  t h e  A d  H o c  
c o m m i t t e e .  W e  u n d e r s t a n d  f r o m  t h e  W C C A  t h a t  t h e  r e s i g n a t i o n s  

w e r e  c a u s e d  b y  c o n c e r n s  a b o u t  t h e  p r o p o s e d  l e g i s l a t i o n .  T h i s  
r a i s e s  q u e s t i o n s  a b o u t  t h e  p r o c e s s  a n d  t h e  m a k e u p  o f  t h e  A d  H o c  
g r o u p .



Alaska State Legislature
Sonalor Drue Pearco, Chair
Senator Virginia Collins, Vice Chaii
Senator Dick Eliason 
Sonalor Rick Halford 
Sonalor Jay Kerttula

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 09811 
(907) 465-3044

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2010

A p r i l  25, 1 9 9 1

SENATE LA BO R  AND CO M M ERCE  
COM M ITTEE

M a t t  G r o t s k i e
A d  H o c  C o m m i t t e e  o n  W o r k e r s '  C o m p e n s a t i o n  
1 8 1 8  W. N o r t h e r n  L i g h t s  B l v d  
A n c h o r a g e ,  A K  9 9 5 1 7

D e a r

T h e  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  h a s  S e n a t e  B i l l  2 1 9  u n d e r  
c o n s i d e r a t i o n .  I t  r e f l e c t s  t h e  M a n a g e m e n t / L a b o r  W o r k e r s '  
C o m p e n s a t i o n  A d  H o c  C o m m i t t e e ' s  p r o p o s a l s  f o r  l e g i s l a t i o n  t h i s  
s e s s i o n .

T h e  C o m m i t t e e  is f a m i l i a r  w i t h  t h e  b a c k g r o u n d  o f  t h e  A d  H o c  
C o m m i t t e e .  W e  a g r e e  t h a t  t h e  g r o u p  c a n  p l a y  a n  i m p o r t a n t  r o l e  b y  
d o i n g  p r e l i m i n a r y  w o r k  t o  i d e n t i f y  a r e a s  o f  c o n c e r n  a n d  b y  
s u g g e s t i n g  a l t e r n a t i v e s  t o  a d d r e s s  d e f i c i e n c i e s  i n  t h e  w o r k e r ' s  
c o m p e n s a t i o n  s y s t e m .  W e  a p p r e c i a t e  t h e  n e e d  f o r  c o n t i n u e d  
i m p r o v e m e n t  o f  t h e  s y s t e m  s o  t h a t  i t  b e t t e r  s e r v e s  t h e  n e e d s  o f  
i n j u r e d  w o r k e r s  a t  a n  a f f o r d a b l e  c o s t .

H o w e v e r ,  w e  c a n n o t  a g r e e  w i t h  t h e  s t a t e d  b e l i e f  o f  t h e  A d  H o c  
C o m m i t t e e  t h a t  t h e  r e s o l u t i o n  o f  w o r k e r ' s  c o m p e n s a t i o n  i s s u e s  
s h o u l d  b e  r e m o v e d  f r o m  t h e  l e g i s l a t i v e  p r o c e s s .  T h e  d r a f t  
l e g i s l a t i o n  s u b m i t t e d  t o  o u r  C o m m i t t e e  w a s  d e v e l o p e d  w i t h  l i t t l e  
o r  n o  p u b l i c  i n p u t .  T h e r e  w e r e  n o  p u b l i c  n o t i c e s  o f  t h e  
m e e t i n g s ,  t o  o u r  k n o w l e d g e .  T h e  A d  H o c  g r o u p  p r e s e n t e d  u s  w i t h  a 
b i l l  t h e y  c o n s i d e r e d  t o  b e  b a l a n c e d  a n d  m e m b e r s  h a v e  a s s e r t e d  
t h a t  w e  s h o u l d  n o t  c h a n g e  a n y  p r o v i s i o n s  l e s t  w e  l o s e  t h e  s u p p o r t  
o f  t h e  g r o u p  e v e n  t h o u g h  t h e r e  h a s  b e e n  n o  p u b l i c  i n p u t .  Q u i t e  
f r a n k l y ,  w e  d o  n o t  p l a n  t o  p e r f o r m  i n  t h a t  m a n n e r .

T h e r e  is s o m e  r e a l  c o n c e r n  o n  t h e  p a r t  o f  t h e  C o m m i t t e e  a b o u t  
t h i s  b i l l .  F i r s t ,  w h i l e  n o  p e r s o n ' s  i n t e g r i t y  h a s  b e e n  
q u e s t i o n e d ,  t w o  A d  H o c  c o m m i t t e e  m e m b e r s  w h o  r e p r e s e n t e d  

m a n a g e m e n t  h a v e  r e s i g n e d  f r o m  t h e i r  p o s i t i o n s  w i t h  t h e  W o r k e r ' s  
C o m p e n s a t i o n  C o m m i t t e e  o f  A l a s k a  b u t  n o t  f r o m  t h e  A d  H o c  
c o m m i t t e e .  W e  u n d e r s t a n d  f r o m  t h e  W C C A  t h a t  t h e  r e s i g n a t i o n s  
w e r e  c a u s e d  b y  c o n c e r n s  a b o u t  t h e  p r o p o s e d  l e g i s l a t i o n .  T h i s  
r a i s e s  q u e s t i o n s  a b o u t  t h e  p r o c e s s  a n d  t h e  m a k e u p  o f  t h e  A d  H o c  
g r o u p .



Alaska State Legislature
Sonalor Drue Pearco, Choir
Senator Virginia Collins, Vice Chair
Senator Dick Eliason 
Senator Rick Halford 
Senator Jay Kerltula

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 99811 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99500 
(907) 561-2018

A p r i l  25, 1 9 9 1

SENATE LA BO R  AND  COM M ERCE  
C O M M IT rEE

J e f f  W e r t z
A d  H o c  C o m m i t t e e  o n  W o r k e r s 1 C o m p e n s a t i o n  
1 8 1 8  W. N o r t h e r n  L i g h t s  B l v d  
A n c h o r a g e ,  A K  9 9 5 1 7

D e a r  M r

T h e  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  h a s  S e n a t e  B i l l  2 1 9  u n d e r  
c o n s i d e r a t i o n .  I t  r e f l e c t s  t h e  M a n c i g e m e n t / L a b o r  W o r k e r s '  
C o m p e n s a t i o n  A d  H o c  C o m m i t t e e ' s  p r o p o s a l s  f o r  l e g i s l a t i o n  t h i s  
s e s s i o n .

T h e  C o m m i t t e e  i s  f a m i l i a r  w i t h  t h e  b a c k g r o u n d  o f  t h e  A d  H o c  
C o m m i t t e e .  W e  a g r e e  t h a t  t h e  g r o u p  c a n  p l a y  a n  i m p o r t a n t  r o l e  b y  

d o i n g  p r e l i m i n a r y  w o r k  t o  i d e n t i f y  a r e a s  o f  c o n c e r n  a n d  b y  
s u g g e s t i n g  a l t e r n a t i v e s  t o  a d d r e s s  d e f i c i e n c i e s  i n  t h e  w o r k e r ' s  
c o m p e n s a t i o n  s y s t e m .  W e  a p p r e c i a t e  t h e  n e e d  f o r  c o n t i n u e d  
i m p r o v e m e n t  o f  t h e  s y s t e m  s o  t h a t  i t  b e t t e r  s e r v e s  t h e  n e e d s  o f  
i n j u r e d  w o r k e r s  a t  a n  a f f o r d a b l e  c o s t .

H o w e v e r ,  w e  c a n n o t  a g r e e  w i t h  t h e  s t a t e d  b e l i e f  o f  t h e  A d  H o c  
C o m m i t t e e  t h a t  t h e  r e s o l u t i o n  o f  w o r k e r ' s  c o m p e n s a t i o n  i s s u e s  
s h o u l d  b e  r e m o v e d  f r o m  t h e  l e g i s l a t i v e  p r o c e s s .  T h e  d r a f t  
l e g i s l a t i o n  s u b m i t t e d  t o  o u r  C o m m i t t e e  w a s  d e v e l o p e d  w i t h  l i t t l e  
o r  n o  p u b l i c  i n p u t .  T h e r e  w e r e  n o  p u b l i c  n o t i c e s  o f  t h e  
m e e t i n g s ,  t o  o u r  k n o w l e d g e .  T h e  A d  H o c  g r o u p  p r e s e n t e d  u s  w i t h  a 
b i l l  t h e y  c o n s i d e r e d  t o  b e  b a l a n c e d  a n d  m e m b e r s  h a v e  a s s e r t e d  
t h a t  w e  s h o u l d  n o t  c h a n g e  a n y  p r o v i s i o n s  l e s t  w e  l o s e  t h e  s u p p o r t  
o f  t h e  g r o u p  e v e n  t h o u g h  t h e r e  h a s  b e e n  n o  p u b l i c  i n p u t .  Q u i t e  
f r a n k l y ,  w e  d o  n o t  p l a n  t o  p e r f o r m  i n  t h a t  m a n n e r .

T h e r e  i s  s o m e  r e a l  c o n c e r n  o n  t h e  p a r t  o f  t h e  C o m m i t t e e  a b o u t  
t h i s  b i l l .  F i r s t ,  w h i l e  n o  p e r s o n ' s  i n t e g r i t y  h a s  b e e n  
q u e s t i o n e d ,  t w o  A d  H o c  c o m m i t t e e  m e m b e r s  w h o  r e p r e s e n t e d  
m a n a g e m e n t  h a v e  r e s i g n e d  f r o m  t h e i r  p o s i t i o n s  w i t h  t h e  W o r k e r ' s  
C o m p e n s a t i o n  C o m m i t t e e  o f  A l a s k a  b u t  n o t  f r o m  t h e  A d  H o c  
c o m m i t t e e .  W e  u n d e r s t a n d  f r o m  t h e  W C C A  t h a t  t h e  r e s i g n a t i o n s  
w e r e  c a u s e d  b y  c o n c e r n s  a b o u t  t h e  p r o p o s e d  l e g i s l a t i o n .  T h i s  
r a i s e s  q u e s t i o n s  a b o u t  t h e  p r o c e s s  a n d  t h e  m a k e u p  o f  t h e  A d  H o c  
g r o u p .



Alaska State Legislature
Senator Drue Pearco, Chair
Senator Virginia Collins, Vice Chair 
Senator Dick Eliason 
Senator Rick Halford 
Senator Jay Kerttula

A p r i l  25, 1 9 9 1

SENATE LABOR  AND COM M ERCE 
COM M ITTEE

WHILE IN JUNEAU 
PO BOX V
JUNEAU, ALASKA 99811 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018

S t e v e  B o y d
A d  H o c  C o m m i t t e e  o n  W o r k e r s '  C o m p e n s a t i o n  
1 8 1 8  W. N o r t h e r n  L i g h t s  B l v d  
A n c h o r a g e ,  A K  9 9 5 1 7

T h e  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  h a s  S e n a t e  B i l l  2 1 9  u n d e r  
c o n s i d e r a t i o n .  I t  r e f l e c t s  t h e  M a n a g e m e n t / L a b o r  W o r k e r s '  
C o m p e n s a t i o n  A d  H o c  C o m m i t t e e ' s  p r o p o s a l s  f o r  l e g i s l a t i o n  t h i s  
s e s s i o n .

T h e  C o m m i t t e e  is f a m i l i a r  w i t h  t h e  b a c k g r o u n d  o f  t h e  A d  H o c  
C o m m i t t e e .  W e  a g r e e  t h a t  t h e  g r o u p  c a n  p l a y  a n  i m p o r t a n t  r o l e  b y  
d o i n g  p r e l i m i n a r y  w o r k  t o  i d e n t i f y  a?;eas o f  c o n c e r n  a n d  b y  
s u g g e s t i n g  a l t e r n a t i v e s  t o  a d d r e s s  d e f i c i e n c i e s  i n  t h e  w o r k e r ' s  
c o m p e n s a t i o n  s y s t e m .  W e  a p p r e c i a t e  t h e  n e e d  f o r  c o n t i n u e d  
i m p r o v e m e n t  o f  t h e  s y s t e m  s o  t h a t  it b e t t e r  s e r v e s  t h e  n e e d s  o f  
i n j u r e d  w o r k e r s  a t  a n  a f f o r d a b l e  cos t .

H o w e v e r ,  w e  c a n n o t  a g r e e  w i t h  t h e  s t a t e d  b e l i e f  o f  t h e  A d  H o c  
C o m m i t t e e  t h a t  t h e  r e s o l u t i o n  o f  w o r k e r ' s  c o m p e n s a t i o n  i s s u e s  
s h o u l d  b e  r e m o v e d  f r o m  t h e  l e g i s l a t i v e  p r o c e s s .  T h e  d r a f t  
l e g i s l a t i o n  s u b m i t t e d  t o  o u r  C o m m i t t e e  w a s  d e v e l o p e d  w i t h  l i t t l e  
o r  n o  p u b l i c  i n p u t .  T h e r e  w e r e  n o  p u b l i c  n o t i c e s  o f  t h e  
m e e t i n g s ,  t o  o u r  k n o w l e d g e .  T h e  A d  H o c  g r o u p  p r e s e n t e d  u s  w i t h  a 
b i l l  t h e y  c o n s i d e r e d  t o  b e  b a l a n c e d  a n d  m e m b e r s  h a v e  a s s e r t e d  
t h a t  w e  s h o u l d  n o t  c h a n g e  a n y  p r o v i s i o n s  l e s t  w e  l o s e  t h e  s u p p o r t  
o f  t h e  g r o u p  e v e n  t h o u g h  t h e r e  h a s  b e e n  n o  p u b l i c  i n p u t .  Q u i t e  
f r a n k l y ,  w e  d o  n o t  p l a n  t o  p e r f o r m  in t h a t  m a n n e r .

T h e r e  is s o m e  r e a l  c o n c e r n  o n  t h e  p a r t  o f  t h e  C o m m i t t e e  a b o u t  
t h i s  b i l l .  F i r s t ,  w h i l e  n o  p e r s o n ' s  i n t e g r i t y  h a s  b e e n  

q u e s t i o n e d ,  t w o  A d  H o c  c o m m i t t e e  m e m b e r s  w h o  r e p r e s e n t e d  
m a n a g e m e n t  h a v e  r e s i g n e d  f r o m  t h e i r  p o s i t i o n s  w i t h  t h e  W o r k e r ' s  
C o m p e n s a t i o n  C o m m i t t e e  o f  A l a s k a  b u t  n o t  f r o m  t h e  A d  H o c  

c o m m i t t e e .  W e  u n d e r s t a n d  f r o m  t h e  W C C A  t h a t  t h e  r e s i g n a t i o n s  
w e r e  c a u s e d  b y  c o n c e r n s  a b o u t  t h e  p r o p o s e d  l e g i s l a t i o n .  T h i s  
r a i s e s  q u e s t i o n s  a b o u t  t h e  p r o c e s s  a n d  t h e  m a k e u p  o f  t h e  A d  H o c  
g r o u p .



Alaska State Legislature
Senator Drue Pearce, Chair
S enator Virginia Collins, Vice Chair
Senator Dick Eliason 
Senator Rick Halford 
Senator Jay Kerttula

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 99311 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2013

A p r i l  25, 1 9 9 1

SENATE LA BO R  AND  COM M ERCE  
COM M ITTEE

J o e  T h o m a s

A d  H o c  C o m m i t t e e  o n  W o r k e r s ' C o m p e n s a t i o n  
1 8 1 8  W. N o r t h e r n  L i g h t s  B l v d  
A n c h o r a g e ,  A K  9 9 5 1 7

O

T h e  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  h a s  S e n a t e  B i l l  2 1 9  u n d e r  
c o n s i d e r a t i o n .  I t  r e f l e c t s  t h e  M a n a g e m e n t / L a b o r  W o r k e r s '  
C o m p e n s a t i o n  A d  H o c  C o m m i t t e e ' s  p r o p o s a l s  f o r  l e g i s l a t i o n  t h i s  
s e s s i o n .

T h e  C o m m i t t e e  i s  f a m i l i a r  w i t h  t h e  b a c k g r o u n d  o f  t h e  A d  H o c  
C o m m i t t e e .  W e  a g r e e  t h a t  t h e  g r o u p  c a n  p l a y  a n  i m p o r t a n t  r o l e  b y  

d o i n g  p r e l i m i n a r y  w o r k  t o  i d e n t i f y  a r e a s  o f  c o n c e r n  a n d  b y  
s u g g e s t i n g  a l t e r n a t i v e s  t o  a d d r e s s  d e f i c i e n c i e s  i n  t h e  w o r k e r ' s  
c o m p e n s a t i o n  s y s t e m .  W e  a p p r e c i a t e  t h e  n e e d  f o r  c o n t i n u e d  
i m p r o v e m e n t  o f  t h e  s y s t e m  s o  t h a t  it b e t t e r  s e r v e s  t h e  n e e d s  of 
i n j u r e d  w o r k e r s  a t  a n  a f f o r d a b l e  c o s t .

H o w e v e r ,  w e  c a n n o t  a g r e e  w i t h  t h e  s t a t e d  b e l i e f  o f  t h e  A d  H o c  
C o m m i t t e e  t h a t  t h e  r e s o l u t i o n  o f  w o r k e r ' s  c o m p e n s a t i o n  i s s u e s  
s h o u l d  b e  r e m o v e d  f r o m  t h e  l e g i s l a t i v e  p r o c e s s .  T h e  d r a f t  
l e g i s l a t i o n  s u b m i t t e d  t o  o u r  C o m m i t t e e  w a s  d e v e l o p e d  w i t h  l i t t l e  
o r  n o  p u b l i c  i n p u t .  T h e r e  w e r e  n o  p u b l i c  n o t i c e s  o f  t h e  
m e e t i n g s ,  t o  o u r  k n o w l e d g e .  T h e  A d  H o c  g r o u p  p r e s e n t e d  u s  w i t h  a 
b i l l  t h e y  c o n s i d e r e d  t o  b e  b a l a n c e d  a n d  m e m b e r s  h a v e  a s s e r t e d  
t h a t  w e  s h o u l d  n o t  c h a n g e  a n y  p r o v i s i o n s  l e s t  w e  l o s e  t h e  s u p p o r t  
o f  t h e  g r o u p  e v e n  t h o u g h  t h e r e  h a s  b e e n  n o  p u b l i c  i n p u t .  Q u i t e  
f r a n k l y ,  w e  d o  n o t  p l a n  t o  p e r f o r m  i n  t h a t  m a n n e r .

T h e r e  i s  s o m e  r e a l  c o n c e r n  o n  t h e  p a r t  o f  t h e  C o m m i t t e e  a b o u t  
t h i s  b i l l .  F i r s t ,  w h i l e  n o  p e r s o n ' s  i n t e g r i t y  h a s  b e e n  
q u e s t i o n e d ,  t w o  A d  H o c  c o m m i t t e e  m e m b e r s  w h o  r e p r e s e n t e d  
m a n a g e m e n t  h a v e  r e s i g n e d  f r o m  t h e i r  p o s i t i o n s  w i t h  t h e  W o r k e r ' s  
C o m p e n s a t i o n  C o m m i t t e e  o f  A l a s k a  b u t  n o t  f r o m  t h e  A d  H o c  
c o m m i t t e e .  W e  u n d e r s t a n d  f r o m  t h e  VICCA t h a t  t h e  r e s i g n a t i o n s  
w e r e  c a u s e d  b y  c o n c e r n s  a b o u t  t h e  p r o p o s e d  l e g i s l a t i o n .  T h i s  
r a i s e s  q u e s t i o n s  a b o u t  t h e  p r o c e s s  a n d  t h e  m a k e u p  o f  t h e  A d  
g r o u p .



RE: S B  2 1 9  T i t l e

S p o k e  w i t h  N o r d a l e .  S h e  t h i n k s  b i l l  w i l l  g e t  k i l l e d  i f  t i t l e  t o o  
t i g h t .  S h e  s u g g e s t s  -

" A n  A c t  r e l a t i n g  t o  w o r k e r s '  c o m p e n s a t i o n  a n d  c i v i l  l i a b i l i t y  f o r  
w o r k p l a c e  s a f e t y  i n s p e c t i o n s ;  a n d  p r o v i d e  g  f o r  a n  e f f e c t i v e  
d a t e . "

April 25, 1991

Drue -
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Suite 709

Anchorage, Alaska 99501 April 29, 1991
(907) 272-4475

FAX: (907) £76-6593

R o d  M o u r a n t  

S e n a t e  C o m m i t t e e  o n  
L a b o r  a n d  C o m m e r c e  

P. 0, B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  Mr. M o u r a n t :

T h i s  l e t t e r  v/ill b e  in f o l l o w - u p  t o  o u r  t e l e p h o n e  
c o n v e r s a t i o n  o f  A p r i l  25 c o n c e r n i n g  t h e  r a m i f i c a t i o n s  o f  t h e  r e c e n t  
A l a s k a  S u p r e m e  C o u r t  d e c i s i o n  o f  L e s u e r - J o h n s o n  v. R o l l i n s - B u r d i c k  

H u n t e r . I h a v e  t a k e n  t h e  l i b e r t y  o f  e n c l o s i n g  a c o p y  o f  t h a t  
o p i n i o n  s o  t h a t  y o u  m a y  r e a d  it y o u r s e l f .  I t  h e l d  ( w i t h o u t  a n y  
s u b s t a n t i a l  a n a l y s i s )  t h a t  a p e r s o n  p l a y i n g  s o f t b a l l  f o r  a c o m p a n y -  
s p o n s o r e d  t e a m ,  w h e n  i n j u r e d  is e n t i t l e d  t o  w o r k e r s '  c o m p e n s a t i o n  
c o v e r a g e .  T h i s  b r o a d  v i e w  o f  c o v e r a g e  a d o p t e d  b y  t h e  S u p r e m e  C o u r t  
c o u l d  r e s u l t  i n  a s u b s t a n t i a l  i m p a c t  t o  m y  c l i e n t ,  t h e  A n c h o r a g e  
S o f t b a l l  A s s o c i a t i o n ,  t h o u s a n d s  o f  p l a y e r s  a n d  o t h e r  r e c r e a t i o n a l  

l e a g u e s  a c r o s s  t h e  s t a t e .

T h e  A l a s k a  W o r k e r s '  C o m p e n s a t i o n  A c t  is p r e m i s e d  o n  t h e  
e x i s t e n c e  o f  t h e  e m p l o y m e n t  r e l a t i o n s h i p  a t  t h e  t i m e  o f  t h e  i n j u r y .
( A . S .  2 3 . 3 0 . 0 1 0  & .020) W h i l e  I a p p r e c i a t e  t h a t  t h e  S u p r e m e  C o u r t  
v i e w s  t h e  c o v e r a g e  o f  t h e  A c t  v e r y  e x p a n s i v e l y ,  I d o n ' t  b e l i e v e
t h a t  i t  is r e a s o n a b l e  f o r  a n  e m p l o y e r  w h o  m e r e l y  p a y s  a
r e g i s t r a t i o n  f e e  t o  p o t e n t i a l l y  i n c u r  l i a b i l i t y  u n d e r  h i s  
c o m p e n s a t i o n  p o l i c y  f o r  a n y  i n j u r i e s  o c c a s i o n e d  o n  t h e  s p o r t s  
f i e l d .  I b e l i e v e  it is u n l i k e l y  t h a t  t h e  s p o n s o r s  o f  t e a m s  in 
c h u r c h  d a r t  l e a g u e s ,  l a w y e r s  b o w l i n g  l e a g u e s ,  e v e n  t h e  l e g i s l a t i v e  
s o f t b a l l  l e a g u e  u n d e r s t a n d  t h a t  n o w  a n y  e m p l o y e e  w h o  is i n j u r e d  in
t h e s e  s p o r t i n g  e v e n t s ,  i f  t h e  i n j u r y  o c c u r s  w h i l e  o n  a c o m p a n y
s p o n s o r e d  t e a m ,  h a s  a v a l i d  w o r k e r s '  c o m p e n s a t i o n  c l a i m ,  nr I
b e l i e v e  t h e  l e g i s l a t u r e  i n t e n d e d  s u c h  w h e n  it e s t a b l i s h  . 

c u r r e n t  T i t l e  23, C h a p t e r  30.
I b e l i e v e ,  h o w e v e r ,  t h e r e  is a r e l a t i v e l y  e a s y  s o l u t i o n  

t o  t h i s  p r o b l e m  w h i c h  w o u l d  e n t a i l  a m i n o r  m o d i f i c a t i o n  t o  A S  
2 3 . 3 0 . 2 6 5 .  T h e  W o r k e r s  C o m p e n s a t i o n  B o a r d  a p p a r e n t l y  f o u n d  t h e  
b a s i s  f o r  l i a b i l i t y  p r e d i c a t e d  u p o n  t h e  d e f i n i t i o n a l  s e c t i o n  o f  
t h a t  s t a t u t e .  T h a t  is, t h e y  f o u n d  t h a t  t h e  s p o r t s  i n j u r y  w a s  
i n c u r r e d  b e c a u s e  i t  a r o s e  o u t  o f  a n d  in t h e  c o u r s e  o f  L e s u e r -  
J o h n s o n ' s  e m p l o y m e n t .  T h e  p a y m e n t  o f  a l e a g u e  f e e  m a d e  t h e  

f a c i l i t y  " a v a i l a b l e "  t o  t h e  e m p l o y e e ,  a n d  t h a t  fee, t o g e t h e r  w i t h  
s o m e  o t h e r  f a c t o r s ,  d e m o n s t r a t e d  e m p l o y e r  " s a n c t i o n " .  I b e l i e v e
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t h a t  s u c h  f i n d i n g s  c o u l d  n o t  o c c u r  in t h e  f u t u r e  if S u b s e c t i o n  2 

w a s  m o d i f i e d  a s  f o l l o w s :

" A r i s i n g  o u t  o f  a n d  in t h e  c o u r s e  o f  
e m p l o y m e n t "  i n c l u d e s  e m p l o y e r - r e q u i r e d  o r  

s u p p l i e d  t r a v e x  t o  a n d  f r o m  a r e m o t e  j o b  s i t e ;  
a c t i v i t i e s  p e r f o r m e d  a t  t h e  d i r e c t i o n  o r  u n d e r  
t h e  c o n t r o l  o f  t h e  e m p l o y e r ;  a n d  e m p l o y e r -  
s a n c t i o n e d  a c t i v i t i e s  a t  e m p l o y e r - p r o v i d e d  
f a c i l i t i e s ;  b u t  e x c l u d e s  a c t i v i t i e s  o f  a 
p e r s o n a l  n a t u r e  a w a y  f r o m  e m p l o y e r - p r o v i d e d  
f a c i l i t i e s  [.] .or v o l u n t a r y  p a r t i c i p a t i o n  in 

a n y  o f f - d u t y  r e c r e a t i o n a l ,  s o c i a l  o r  a t h l e t i c  
a c t i v i t y  n o t  c o n s t i t u t i n g  p a r t  o f  t h e  
e m p l o y e e ' s  w o r k - r e l a t e d  d u t i e s ,  e x c e p t  w h e r e  

t h e s e  a c t i v i t i e s  a r e  a r e a s o n a b l e  e x p e c t a n c y  
of. o r  e x p r e s s l y  o r  i m p l i e d l y  r e q u i r e d  bv. t h e  

e m p l o y m e n t .

T h e  s o u r c e  o f  t h i s  l a n g u a g e  is t h e  Cal. L a b o r  C o d e ,  § 3 6 0 0 ( 9 ) ( W e s t  
1 9 9 0 ) .  T h e  C a l i f o r n i a  A c t  s p e c i f i c a l l y  e x c l u d e s  f r o m  c o v e r a g e  t h e  
t y p e  o f  i n j u r y  w h i c h  g a v e  r i s e  t o  t h e  r e c e n t  d e c i s i o n .

T h e  a d d i t i o n  o f  t h i s  l a n g u a g e  w o u l d  a l l e v i a t e  t h e  
s i t u a t i o n  w h i c h  n o w  e x i s t s .  N o t i c e  t h a t  t h e r e  w o u l d  b e  n o  b l a n k e t  
e x c l u s i o n  o f  t h e s e  i n j u r i e s ,  m e r e l y  t h e  c r e a t i o n  o f  a p r e s u m p t i o n  

t h a t  s u c h  i n j u r i e s  a r e  e x c l u d e d  u n l e s s  t h e  i n j u r e d  p a r t y  c a n  
d e m o n s t r a t e  t h a t  t h e  a c t i v i t y  g i v i n g  r i s e  t o  t h e  a c c i d e n t  is 
c l o s e l y  r e l a t e d  t o  t h e i r  w o r k  d u t i e s .  U n d e r  t h e  a m e n d e d  s t a t u t e  

t h e  d e c i s i o n  o n  c o v e r a g e  w o u l d  b e  b a s e d  o n  s o m e t h i n g  s i m i l a r  t o  t h e  
f o u r - p a r t  a n a l y s i s  w h i c h  t h e  t r i a l  c o u r t  d i r e c t e d  t h e  W o r k e r s '  
C o m p e n s a t i o n  B o a r d  t o  u s e  o n  r e m a n d .  T h i s  w o u l d  a l l o w  c o v e r a g e  in 
a p p r o p r i a t e  c a s e s  b u t  w o u l d  e l i m i n a t e  t h e  p r e s u m p t i o n  o f  c o v e r a g e  
f o r  t h e s e  i n j u r i e s  w h i c h  is t h e  c u r r e n t  s t a t e  o f  t h e  law.

I r e c o g n i z e  t h a t  t h e r e  is n o t  a g r e a t  d e a l  o f  t i m e  
r e m a i n i n g  i n  t h i s  l e g i s l a t i v e  s e s s i o n ;  n e v e r t h e l e s s ,  t h i s  w i l l  b e  

a m a t t e r  o f  s u b s t a n t i a l  c o n c e r n  t o  t h e  S p o r t s  A s s o c i a t i o n  a n d  i t s  
m a n y  m e m b e r s  h e r e  in A n c h o r a g e ,  a n d  w i l l  l i k e w i s e  a f f e c t  
r e c r e a t i o n a l  s p o r t s  l e a g u e s  a r o u n d  t h e  S t a t e .  I b e l i e v e  i t  m a y  b e  

v e r y  d i f f i c u l t  in t h e  f u t u r e  t o  f i n d  e m p l o y e r s  w i l l i n g  t o  s p o n s o r  
t e a m s ,  b e c a u s e  t h e i r  i n s u r a n c e  c a r r i e r s  w i l l  a d j u s t  r a t e s  u p w a r d s  
t o  o f f s e t  t h e  a d d e d  r i s k .  T h i s  r e d u c e d  f i n a n c i a l  s u p p o r t  w o r k s  t o  
t h e  d e t r i m e n t  o f  t h e  l e a g u e s  a n d  u l t i m a t e l y ,  t o  a l l  o f  t h e  p l a y e r s .  
H o p e f u l l y ,  a n  e x i s t i n g  v e h i c l e  c a n  b e  a m e n d e d  t o  i n c l u d e  t h i s  
p r o p o s e d  c h a n g e  t o  m i n i m i z e  t h e  i m p a c t  o n  t h e s e  o t h e r w i s e  i n n o c e n t
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i n d i v i d u a l s .  S h o u l d  y o u  h a v e  a n y  s p e c i f i c  q u e s t i o n s ,  I w o u l d  

a p p r e c i a t e  y o u  g i v i n g  m e  a c a l l ;  a n d  t o  t h e  e x t e n t  t h a t  I o r  m y  
c l i e n t  c a n  p r o v i d e  a n y  f u r t h e r  a s s i s t a n c e ,  p l e a s e  f e e l  f r e e  t o  

c o n t a c t  m e  d i r e c t l y .

Y o u r s

B e n  E s c h

B E / c a g
e n c l o s u r e



A p r  — 2  9  — 3
M O N  1 0 : 5 1

P  .  0  1

H e n  Ivscli

ArroKN'liVATJjWV.I'.C

.‘H D  )< Sii c cI 

Sulk’ 70{)

Aiic‘lu»rii/4f, Aluslui 99501
(907) 137ii-Vl 75 

FAX: (907) 5i7(i-(i592

F A C S I M I L E  T R A N S M I S S I O N  C O V E R  S H E E T

D A T E :  ________________

T I M E :  I  O i L t

N U M B E R  O F  P A G E S  I N C L U D I N G  

C O V E R  S H E E T  H _________

F R O M :

TO: ( C o m p a n y )

( A t t e n t i o n )  ________________________________________________

F A X  N O . :  ^  S  3  -ST __________

M E S S A G E :

F O R  A R E P L Y  - 

O U R  F A X  H U M B E R  IS

( 9 0 7 )  2 7 6 - 6 5 9 2



A p r i l  29, 1 9 9 1  
R o d  M o u r a n t  

P a g e  3

i n d i v i d u a l s .  S h o u l d  y o u  h a v e  a n y  s p e c i f i c  q u e s t i o n s ,  
a p p r e c i a t e  y o u  g i v i n g  m e  a c a l l ;  a n d  t o  t h e  e x t e n t  t h a t  

c l i e n t  c a n  p r o v i d e  a n y  f u r t h e r  a s s i s t a n c e ,  p l e a s e  f e e l  
c o n t a c t  m e  d i r e c t l y .

Y o u r s ,

B e n  E s c h

I w o u l d  
I o r  m y  
f r e e  t o

B E / c a g
e n c l o s u r e
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Michael Moxriess, General Counsel

M a y  3, 1 9 9 1

T h e  H o n o r a b l e  D r u e  P e a r c e  
A l a s k a  S t a t e  S e n a t e  
P . O .  B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: W o r k e r s '  C o m p e n s a t i o n  D e c i s i o n

D e a r  S e n a t o r :

I a m  s u r e  y o u  a r e  a w a r e  o f  t h e  r e c e n t  w o r k e r s '  c o m p e n s a t i o n  
d e c i s i o n  in I e S u e r - J o h n s o n  v  R o l l i n s  B u r d i c k  H u n t e r . I t  is n o w  t h e  
l a w  t h a t  i n j u r i e s  i n c u r r e d  d u r i n g  e m p l o y e r - s a n c t i o n e d  r e c r e a t i o n a l  
e v e n t s  a r e  c o v e r e d  b y  w o r k e r s '  c o m p e n s a t i o n  b e n e f i t s .

C a r r - G o t t s t e i n  F o o d s  Co. e m p l o y s  o v e r  2 , 5 0 0  p e o p l e  in 
A n c h o r a g e ,  F a i r b a n k s ,  K e n a i ,  H o m e r ,  S e w a r d ,  V a l d e z ,  P a l m e r  a n d  
W a s i l l a .  A t  t h e  p r e s e n t ,  w e  a r e  s p o n s o r i n g  12 e m p l o y e e  a t h l e t i c  
t e a m s  a r o u n d  t h e  s t a t e .  I n  t h e  c o m i n g  m o n t h s ,  w e  w o u l d  h a v e  b e e n  
s p o n s o r i n g  r u n n i n g ,  h o c k e y  a n d  b a s k e t b a l l  t e a m s ,  in a d d i t i o n  t o  
m a n y  s p e c i a l  r e c r e a t i o n a l  e v e n t s .  W e  a r e  s e l f - i n s u r e d  f o r  w o r k e r s '  
c o m p e n s a t i o n .  W e  c a n n o t  r i s k  s e v e r a l  h u n d r e d s  o f  t h o u s a n d  d o l l a r s  
o f  e x p o s u r e  e a c h  t i m e  a n  e n t h u s i a s t i c  a m a t e u r  t e a m  t a k e s  t h e  f i e l d .  
U n l e s s  t h e r e  is l e g i s l a t i v e  a c t i o n  r e v e r s i n g  t h e  L e S u e r  d e c i s i o n ,  
w e  w i l l  h a v e  t o  w i t h d r a w  s u p p o r t  f r o m  a l l  o f  t h e s e  t e a m s  a n d  
e v e n t s .

T h e  W o r k e r s '  C o m p e n s a t i o n  s y s t e m  w a s  d e s i g n e d  j u s t  a f t e r  t h e  
t u r n  o f  t h e  c e n t u r y  t o  a d d r e s s  t h e  h o r r i b l e  c o s t  o f  i n j u r i e s  i n  t h e  
f a c t o r i e s  a n d  m i l l s  o f  t h e  n e w  i n d u s t r i a l  age. N o  o n e  e v e r  
i n t e n d e d  t h a t  it c o v e r  i n j u r i e s  i n c u r r e d  w h i l e  p l a y i n g  s o f t b a l l .

W e  a r e  i m m e n s e l y  p r o u d  o f  o u r  e m p l o y e e s  a n d  h o p e  w e  c a n  

c o n t i n u e  a s s i s t i n g  t h e m  b y  s p o n s o r i n g  f a m i l y  a n d  c o m m u n i t y  
r e c r e a t i o n a l  p r o g r a m s .  I h o p e  t h a t  y o u  w i l l  e n t h u s i a s t i c a l l y  

s u p p o r t  t h e  p r o p o s e d  l e g i s l a t i o n  e x e m p t i n g  r e c r e a t i o n a l  a c t i v i t i e s  

f r o m  t h e  w o r k e r s '  c o m p e n s a t i o n  s y s t e m .

M i c h a e l  M o x n e s s
M M :k l b

6-11 1 A STR EET, A N C H O R A G E, ALASKA 9 9 3 18 (9 0 7 )5 6 4 - 2 3 5 1
FAX (9 0 7 )  5 6 4 -2 2 1 8
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l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n

41 07  Laurel Street • Anchorage, Alaska 9 9 5 0 8 - 5 3 3 4  • (907)562-2662

May 6 . 1991

Senator Drue Pearce
Senate Labor and Commerce Committee
P 0 Box V
Juneau, Alaska 99811

Dear Senator Pearce,

We have become aware of your proposal to handle SB219 outlined in your April 
25 letter.

That seems to be appropriate action at this time regarding the portions of 
the proposed legislation which deal with physicians. We had shared some of 
the confusion which you mentioned about the overall process.

If the Alaska State Medical Association can be of any helo in providing 
information about the medical aspects of treatment or evaluation of injured 
workers, feel free to contact us. We share in your desire for an effective 
and efficient system to deal with the problems of injured workers.

With regards,

Douglas G. Smith, M.D.
Workers’ Comp Council
Alaska State Medical Association

DGS/js

CC: Rick Urion
Senator Virginia Collins



Alaska State Legislature
3111 C Street, Suite 150 
Anchorage, Alaska 99503 

(907)561-2038 
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S e n a t o r  D r u e  P e a r c e
District GT O : A L L  S E N A T O R S

F R O M :  S e n a t o r  D r u e  P e a r c e ,  C h a r r t d A ^ O O v C i ;  
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e

D u r i n g  S e s s i o n :  
P.O. Box V 

Juneau, Alaska 99811 
(907) 465-4993 

FAX: (907) 463-5352

D A T E :  M a y  6, 1 9 9 1

RE: S B  2 1 9  - " A n  A c t  r e l a t i n g  t o  w o r k e r s '  c o m p e n s a t i o n  a n d
c i v i l  l i a b i l i t y  f o r  w o r k  p l a c e  s a f e t y  i n s p e c t i o n s ;  a n d  p r o v i d i n g  
f o r  a n  e f f e c t i v e  d a t e . "

T h e  S i x t e e n t h  L e g i s l a t u r e  c o n s i d e r e d  S B  5 0 8  - r e l a t i n g  t o  
w o r k e r s '  c o m p e n s a t i o n  i n  n u m e r o u s  p u b l i c  h e a r i n g s  a n d  c o m m i t t e e  
d e b a t e .  T h a t  b i l l  p a s s e d  t h e  S e n a t e  o n  a v o t e  o f  18 t o  2. I t  
l a t e r  b e c a m e  b ^ g e d  d o w n  i n  t h e  o t h e r  H o u s e  a n d  d i d  n o t  r e a c h  t h e  
f l o o r  f o r  a \ ^ c e .

T h r e e  s e c t i o n s  f r o m  t h a t  l e g i s l a t i o n  a r e  o f  c r i t i c a l  i m p o r t a n c e  
t o  e m p l o y e r s  a n d  e m p l o y e e s  a n d  a r e  i n c l u d e d  i n  t h e  l e g i s l a t i o n  
b e f o r e  u s  t o d a y .  S e c t i o n  2 o f  C S S B  2 1 9 (L&C) p r o v i d e s  t h a t  
e m p l o y e r s  w i l l  p r o v i d e  h e a l t h  i n s u r a n c e  o r  t h e  e q u i v a l e n t  
e m p l o y e r  c o n t r i b u t i o n  p a y m e n t s  t o  a n  i n j u r e d  e m p l o y e e  f o r  18 
m o n t h s  f o l l o w i n g  a  w o r k  r e l a t e d  i n j u r y .

S e c t i o n  3 a l l o w s  t h e  W o r k e r s '  C o m p e n s a t i o n  B o a r d  t o  a s s e s s  a 
p e n a l t y  a g a i n s t  a n  e m p l o y e r  w h o  f a i l s  t o  o b t a i n  t h e  r e q u i r e d  

i n s u r a n c e  c o v e r a g e .  T h e  e m p l o y e r  m a y  a p p e a l  t h i s  p e n a l t y  t o  t h e  
C o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  o f  L a b o r  a n d  f i n a l l y  t o  t h e  
c o u r t s .

S e c t i o n  4 i s  b a s e d  o n  a c o u r t  d e c i s i o n  i n  t h e  c a s e  o f  V a n  B i e n e  
v. E R A  H e l i c o p t e r ,  I n c . .  I t  l i m i t s  t h e  c i v i l  l i a b i l i t y  o f  a n  
i n s u r e r ,  i n s u r a n c e  a g e n t  o r  a t r a d e  a s s o c i a t i o n  f o r  p e r f o r m i n g  o r  
f a i l i n g  t o  p e r f o r m  a s a f e t y  i n s p e c t i o n  o r  s a f e t y  a d v i s o r y  s e r v i c e  
t o  a c t s  o f  i n t e n t i o n a l  m i s c o n d u c t .

S e c t i o n  5 c l a r i f i e s  e x i s t i n g  s t a t u t e  i n  r e g a r d  t o  r e c r e a t i o n a l  
a c t i v i t i e s .  I f  a n  e m p l o y e e  p a r t i c i p a t i n g  in a r e c r e a t i o n a l  
a c t i v i t y  t h a t  is n o t  a c o n d i t i o n  o f  e m p l o y m e n t  i s  i n j u r e d ,  t h e y  
w o u l d  n o t  b e  e l i g i b l e  f o r  w o r k e r s '  c o m p e n s a t i o n .

A l l  o f  t h e s e  p r o v i s i o n s  h a v e  t h e  s u p p o r t  o f  t h e  W C C A  a n d  t h e  A d  
H o c  C o m m i t t e e  o n  W o r k e r s '  C o m p e n s a t i o n . -

I urge your support for this important legislation.
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T O :  S e n a t o r  D r u e  P e a r c e ,  C h a i r p e r s o n
S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

F R O M :  N a n c i  W a t k i n s ,  P e r s o n n e l  M a n a g e r
S p e n a r d  B u i l d e r s  S u p p l y

S U B J E C T :  S B  2 1 9

W e  h a v e  j u s t  r e c e i v e d  a c o p y  o f  S B  219. W e  h a v e  c o n c e r n s  r e g a r d i n g  

t h e  v e r b i a g e  i n  t h e  b i l l ' s  " l i t t l e  C O B R A "  m e d i c a l  c o v e r a g e  

p r o v i s i o n s .

M a n y  e m p l o y e r s  a l r e a d y  e x t e n d  m e d i c a l  c o v e r a g e  f o r  e m p l o y e e s  w h o  
a r e  d i s a b l e d  a s  a  r e s u l t  of w o r k  r e l a t e d  i n j u r i e s .  A s  i n  o u r  c a s e ,  
S p e n a r d  B u i l d e r s  S u p p l y  c o n t i n u e s  c o v e r a g e  f o r  90 d a y s  a f t e r  t h e  

d a t e  o f  d i s a b i l i t y .  O n c e  t h e  n i n e t y  d a y s  a r e  o v e r  t h e  e m p l o y e e  is 
t h e n  e l i g i b l e  t o  s e l f - p a v  h e  p r e m i u m s  a t  1 0 2 %  o f  o u r  r a t e  f o r  a n  

a d d i t i o n a l  f i f t e e n  m o n t h s .  T h i s  m e e t s  t h e  p r o v i s i o n s  o f  C O B R A  

u n d e r  f e d e r a l  law.

W e  b e l i e v e  t h i s  t o  b e  a f a i r  b e n e f i t  f o r  o u r  e m p l o y e e s  a s  t h e  

m a j o r i t y  w h o  a r e  i n j u r e d ,  w h e t h e r  w o r k  r e l a t e d  o r  n o t ,  r e t u r n  t o  
w o r k  w e l l  b e f o r e  t h e  90 d a y s  a r e  up. T h i s  r e l i e v e s  u s  o f  
c o n s i d e r a b l e  a d m i n i s t r a t i o n  c o s t s  i n  t a k i n g  a n  e m p l o y e e  o f f  t h e  

r e g u l a r  p l a n ,  a d d i n g  t h e m  t o  t h e  C O B R A  p l a n ,  t h e n  r e  - e n r o l l i n g  i n  

u p o n  r e t u r n  t o  w o r k .  A d d i t i o n a l l y ,  s h o u l d  t h e  e m p l o y e e  r e q u i r e  

C O B R A  c o v e r a g e  t h e  t h r e e  m o n t h s  o f  e m p l o y e r  p r o v i d e d  b e n e f i t  is 

c r e d i t e d  t o  t h e  e i g h t e e n  m o n t h  e x t e n d e d  c o v e r a g e  p r o v i s i o n  u n d e r  

C O B R A .

A s  S B  2 1 9  i s  w r i t t e n . i t  is n o t  c o n s i s t e n t  w i t h  f e d e r a l  r e g u l a t i o n s  
u n d e r  C O B R A  a n d  w o u l d  c a u s e  c o n s i d e r a b l e  c o n f u s i o n ,  l i t i g a t i o n  a n d  

e x p e n s e  t o  a d m i n i s t e r .  W e  b e l i e v e  t h i s  s h o u l d  b e  r e - w r i t t e n  f o r  
c o n s i s t e n c y  t o  a l l o w  s o m e  e a s e  o f  a d m i n i s t r a t i o n  e v e n  t h o u g h  i t  

a d d s  t o  t h e  c o n t i n u a l l y  s p i r a l l i n g  m e d i c a l  i n s u r a n c e  c o s t s  w h i c h  

a r e  u l t i m a t e l y  a b s o r b e d  b y  e m p l o y e e s  a s  w e l l  a s  t h e  e m p l o y e r s .  

T h i s  w o u l d  r e q u i r e  c o n s i s t e n t  t i m e - l i n e s  f o r  n o t i f i c a t i o n  o f  

b e n e f i t ,  c u r r e n t  p l a n  m o d i f i c a t i o n s ,  a p p l i c a t i o n  f o r  c o v e r a g e  a n d  

p a y m e n t  o f  p r e m i u m s  a s  w e l l  a s  e x c l u s i o n s  s u c h  a s  d u a l  c o v e r a g e s  
a n d  t h e  c e s s a t i o n  o f  p l a n  a g r e e m e n t s .



WALTER J. HICKEL, GOVERNOR

P.O. BOX 21149
JUNEAU, ALASKA 99802-1149
PHONE: (907) ■165-2700

FAX: (907) -165-2784

The H o n o r a b l e  Dave Donley  
House o f  R e p r e s e n t a t i v e s  
A l a s k a  S t a t e  L e g i s l a t u r e  
P .O.  Box V 
J u n e a u ,  AK 99811

Dear  R e p r e s e n t a t i v e  Don ley :

Thank you f o r  t h e  o p p o r t u n i t y  t o  r e v i e w  y o u r  p r o p o s e d  
a m en dm en t s  t o  S e n a t e  B i l l  2 1 9 .  We a r e  s u p p o r t i v e  o f  
e f f o r t s  t o  c l a r i f y  a n d  p r o v i d e  c o s t - e f f e c t i v e  
e n h a n c e m e n t s  t o  w o r k e r  p r o t e c t i o n  p r o g r a m s .  We f e e l  SB 
219,  t o g e t h e r  w i t h  t h e  p r o p o s e d  a m e n d m e n t s ,  meet  t h e s e  
c r i t e r i a .  F o l l o w i n g  a r e  c o m m e n t s  on  t h e  more  
s i g n i f i c a n t  p r o v i s i o n s .

As I h a v e  d i s c u s s e d  w i t h  Becky B e a r  o f  y o u r  s t a f f ,  t h e  
D e p a r t m e n t  i s  p a r t i c u l a r l y  s u p p o r t i v e  o f  t h e  amendments  
d e a l i n g  w i t h  c o n f i d e n t i a l i t y  o f  w o r k e r s '  c o m p e n s a t i o n  
m e d i c a l  r e c o r d s  a n d  t h e  n o t i f i c a t i o n  r e q u i r e m e n t s  w i t h  
r e s p e c t  t o  f r i v o l o u s  c o n t r o v e r s i o n s . I  c e r t a i n l y  a g r e e  
t h a t  a c c e s s  t o  t h e  m e d i c a l  r e c o r d s  o f  i n j u r e d  w o r k e r s  
s h o u l d  b e  r e s t r i c t e d  t o  t h e  p a r t i e s ;  a n d  c l a r i f i c a t i o n  
o f  t h e  n o t i f i c a t i o n  r e q u i r e m e n t s  when  f r i v o l o u s  
c o n t r o v e r s i o n s  o c c u r  w i l l  p r o v i d e  o p p o r t u n i t y  f o r  t i m e l y  
r e m e d i a l  a c t i o n .

Wi th  r e g a r d  t o  t h e  p r o p o s e d  r e p o r t i n g  p r o v i s i o n s ,  t h e  
i n f o r m a t i o n  r e q u i r e d  i s  c o n s i s t e n t  w i t h  t h a n  n e e d e d  t o  
p r o p e r l y  a n d  f u l l y  e v a l u a t e  a n d  a n a l y z e  w o r k e r s '  
c o m p e n s a t i o n  s y s t e m s .  A c c o r d i n g l y ,  I am i n
p h i l o s o p h i c a l  a g r e e m e n t  w i t h  t h e  p r o p o s a l .  However ,  I 
do h a v e  some c o n c e r n s  w i t h  t h e  J a n u a r y  1,  1992 t i m e l i n e  
i n a s m u c h  a s  we do n o t  h a v e  t h e  a u t o m a t e d  s y s t e m s  i n  
p l a c e  a t  t h i s  t i m e  t o  g e n e r a t e  a l l  o f  t h e  d a t a  n e e d e d  t o  
f o r m u l a t e  t h e  r e p o r t s .

I u n d e r s t a n d  you h ave  r e c o n s i d e r e d  t h e  d r a f t  amendments  
d e a l i n g  w i t h  w i l l f u l ,  s e r i o u s ,  a n d  r e p e a t  s a f e t y  
v i o l a t i o n s  w hi ch  r e s u l t  i n  i n j u r y  t o  an  employee  and  t h e  
a me nd me n t  d e a l i n g  w i t h  t h e  n e g o t i a b i l i t y  o f  c h e c k s .  
A c c o r d i n g l y ,  I am n o t  comment ing on t h em  a t  t h i s  t i m e .

D E P A R T M E N T  O F  LA D O R
OFFICE OF THE COMMISSIONER

May 10,  1991
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The H o n o r a b l e  Dave Donley  - 2 - May 10,  1991

Your p r o p o s e d  amendments  v/ould n o t  h a v e  a f i s c a l  i mpa c t  
on t h e  D e p a r t m e n t .  A c c o r d i n g l y ,  o u r  z e r o  f i s c a l  n o t e  
would  n o t  c h a n g e .

I a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  r e v i e w  a n d  comment o r  
y o u r  p r o p o s a l s .

Thank you.
S i n c e r e l y ,

Nancy B e a r  U s e r a  
C om m is s io ne r

NBU: kh



S E C T I O N A L  A N A L Y S I S  O F  H C S S B  2 1 9  ( J U D I C I A R Y )

SECTION 1

SECTION 2

SECTION 3

SECTION 4

(a) Describes the purpose of Section 11 
which is to resolve the policy question 
of the liability of insurers for the 
performance of safety inspections

(b) Describes the purpose of Section14 which is 
to include prior temporary total disability 
payments within the definition of gross 
wages

(c) Describes the purpose of Section 15 which is 
to clarify that medical stability results when 
measurable improvement or deterioration is 
not expected from further medical treatment

Provides for payment of compensation to an 
employee eligible for reemployment benefits 
and establishes the type of compensation to 
be paid Limits the benefits related to the 
reemployment plan to two years

Provides that when a person is assigned to 
provide medical management services they 
have to notify the employee as to who they 
work for and the extent of the services they would 
provide

Provides that an injured employee shall 
receive continued coverage under their



existing coverage if it had been provided on 
the job at the time of injury

SECTION 7 

SECTION 8

SECTION 9

SECTION 10

SECTION 11 

SECTION 12

SECTION 5

SECTION 6

Establishes a civil penalty that the board may 
impose if the employer fails to obtain the 
required worker's compensation insurance

Provides the parameters of employer financial 
responsibility for out of state medical evaluation 
and depositions

Provides that an injured worker's personal 
medical records are jnoi public information

If the Board determines that the employee's 
injury resulted from the employers violation 
of occupational safety or health guidelines 
the violation shall be reported to the 
Division of Labor Standards and Safety

Provides that the division of worker's 
compensation shall report frivolous and unfair 
controversions to the Division of Insurance for 
investigation under the unfair claims settlement 
act.

Provides that compensation due an employee shall 
be in a form that the employee may negotiate 
within three business days

Resolves the policy question of the liability of 
insurers for the performance of safety inspections

Provides that a volunteer emergency technician 
who is injured in the course of the performance of 
his/her job is considered an employee of the State 
for the purpose of determining worker's 
compensation



SECTION 14 

SECTION 15

SECTION 16 

SECTION 17

SECTION 18 

SECTION 19

SECTION 13 Clears up the issue cf employer liability for 
employee participation in after-hours sports 
activities

'ncludes prior temporary total disability payments 
within the definition of gross wages

Clarifies that medical stability results when 
measurable improvement or deterioration is not 
expected from further medical treatment

Defines volunteer emergency technician

Requires the Division of Insurance to prepare a 
report on the feasibility of implementing a 
contracting classification premium adjustment 
program to provide premium credits for employers 
who purchase workers' compensation insurance

Requires the Division of Workers' Compensation to 
prepare a report that looks at ways to cut costs for 
workers' compensation and increase workplace 
safety

Immediate effective date

DD/bb
May 18, 1991



HOUSE OF REPRESENTATIVES
Office o f  the C hief Clerk

A l a s k a  S t a t e  L e g i s l a t u r e

MESSAGE TO THE SENATE

May 19,  1991

Mr. P r e s i d e n t :

The House h a s  p a s s e d  CS FOR SENATE BILL NO. 219 (LSC) w i t h  t h e  
f o l l o w i n g  amendment :

HOUSE CS FOR CS FOR SENATE BILL NO. 219 (JUDICIARY) am H 
"An A c t  r e l a t i n g  t o  w o r k e r s '  c o m p e n s a t i o n  a n d  c i v i l  l i a b i l i t y  
f o r  w o r k p l a c e  s a f e t y  i n s p e c t i o n s .

a n d  i t  i s  t r a n s m i t t e d  f o r  c o n s i d e r a t i o n .

i

J



D IV IS IO N  O F  L E G A L  S E R V IC E S

LEG ISLAT IVE AFFAIRS A G EN CY  
STATE O F  ALASKA

P.O. Box Y, Juneau, Alaska 99811
(907) 465-3867 or 465-2450
FAX (907) 465-2029

Deliveries to: 240 Main Street
Court Plaza, Room 500

Mail Stop 3101

M E M O R A N D U M May 19, 1991

SUBJECT :
TO :
FRO M :

W orke rs ’ compensation - (HCS  CSSB 219 (Jud ))
Representative Max Gruenberg
Michael F . Ford  j / ^  ' f  ‘
Legislative Counsel

The attached amendment would correct the problem caused by adoption o f  the 
amendment to the amendment o ffe red  by Representative Kubina, described on pages 
1594 and 1595 o f  the House Journal, dated May 18,1991. I believe that the intention 
o f the amendment to the amendment was to replace the language o f  the first 
amendment with the attached language. I f  this was in fact the intention o f  
Representative Kubina, then the problem  can be solved by correcting the House 
Journal to re flect this intention. This will o f course require that the body accept the 
Journal correction.
Please contact me i f you have further questions.
MFF:gc
91-265.glc
Attachment
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A M E N D M E N T

OFFERED  IN  THE HOUSE
Amendment to Amendment No. I to HCS CSSB 219 (JU D IC IA R Y )

Delete all material in Amendment No. 1.
Insert "Page 6, line 15, after ‘determination’ ,:

Insert ‘ o r the gross weekly earnings paid to the person in the person’ s regular fu ll-tim e 
employment, whichever is greater,’ "
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M a y  20, 1 9 9 1

S e n a t o r  D r u e  P e a r c e  

P . O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1

Re: S e n a t e  B i l l  2 1 9  a a  a m e n d e d  b y  t h e  H o u s e  J u d i c i a r y  c o m m i t t e e *  

D e a r  S e n a t o r  P e a r c e :

X a m  a w o r k e r s '  c o m p e n s a t i o n  d e f e n s e  a t t o r n e y  a n d  h a v e  b e e n
p r a c t i c i n g  in t h i s  a r e a  o v e r  t h e  l a s t  e i g h t  y e a r s .  B e c a u s e  y o u  
a r e  a s e n a t o r  i n  m y  d i s t r i c t ,  (I l i v e  a t  7 1 5 5  L o w e l l  C i r c l e ,  
A n c h o r a g e ,  A l a s k a  9 S 5 0 2  w h i c h  is i n  T a n a i n a  V a l l e y  S u b - D i v i s i o n )  
a n d  t h e  o r i g i n a l  s p o n s o r  o f  S B  21 9 ,  I a m  w r i t i n g  t o  y o u  a t  t h i s  
t i m e  t o  e x p r e s s  m y  g r a v e  c o n c e r n s  o v e r  t h i B  b i l l  b e i n g  p a s s e d  
w i t h  t h e  a m e n d m e n t s  m a d e  b y  t h e  J u d i c i a r y  C o m m i t t e e ,

T h e  a m e n d m e n t s  a d d e d  i n  b y  t h e  j u d i c i a r y  c o m m i t t e e  u n d e r  s e c t i o n  
10, A S  2 3 . 3 0 . 1 5 5 ( o )  a n d  s e c t i o n  19 w i l l  h a v e  a B e r i o u s  i m p a c t  o n  
b u s i n e s s e s  in t h e  S t a t s  o f  A l a s k a ,  a n d  w i l l  g i v e  a n  e n o r m o u s  
a m o u n t  o f  p o w e r  t o  t h e  W o r k e r s '  C o m p e n s a t i o n  D i v i s i o n .  
F u r t h e r m o r e ,  a d d i t i o n a l  s t a f f  w i l l  p r o b a b l y  b e  r e q u i r e d  t o
i m p l e m e n t  s e c t i o n s  10 a n d  19 a n d  t h u s ,  I w o n d e r  i f  a f i s c a l  n o t e
s h o u l d  b e  a t t a c h e d  t c  t h e s e  s e c t i o n s .

B e f o r e  t h e  r e c e n t  a m e n d m e n t  m a d e  b y  R e p r e s e n t a t i v e  D o n l e y  t o  A S  
2 3 . 3 0 . 1 5 5 ( 0 )  t h i s  s e c t i o n  w a s  b e i n g  u t i l i z e d  b y  t h e  D i v i s i o n  o f  
W o r k e r s '  C o m p e n s a t i o n  a s  a v e h i c l e  t o  g o  t h r o u g h  o l d  a n d  c l o s e d  

w o r k e r s '  c o m p e n s a t i o n  f i l e s  t o  l o o k  f o r  a n y  c o n t r o v e r s i o n s  t h a t  
m a y  h a v e  b e e n  f i l e d  a t  Borne d a t e  a n d  t i m e  t h r o u g h o u t  t h e  l i f e  o f  

t h e  c l a i m ,  f o r  a  d e t e r m i n a t i o n  a s  t o  w h e t h e r  a n y  c o n t r o v e r s i o n  

w e r e  f r i v o l o u s  o r  u n r e a s o n a b l e .  T h i s  w a s  t r u e ,  n o t w i t h s t a n d i n g  
t h e  f a c t  t h a t  t h e  c l a i m a n t  m a y  h a v e  r e c e i v e d  a l l  b e n e f i t s  d u e  a n d  
o w e d  t o  h i m .  T h u s ,  t h e  a d j u s t e r  w a s  f o r c e d  t o  d e f e n d  h i s  o r  h e r  
c o n t r o v e r s i o n  b e c a u s e  n o t  t o  d o  s o  w o u l d  h a v e  r e s u l t e d  i n  t h a t  
c o n t r o v e r s i o n  b a i n g  r e f e r r e d  t o  t h e  D i v i s i o n  o f  I n s u r a n c e  u n d e r  
t h e  a l l e g a t i o n s  o f  t h e  c o n t r o v e r s i o n  b e i n g  f r i v o l o u s  o r  

u n r e a s o n a b l e .  T h i s  c o u l d  p l a c e  a n  i n s u r a n c e  a d j u s t e r s  l i c e n s e  o n  
t h e  l i n e 1 . P r i o r  t o  t h e  n e w  a m e n d m e n t s ,  t h e  D i v i s i o n  o f  W o r k e r s '  
C o m p e n s a t i o n ,  a f t e r  m a k i n g  a p r e l i m i n a r y  d e t e r m i n a t i o n ,  a t  l e a s t  
p r o v i d e d  t o  t h e  a d j u s t e r  a " h e a r i n g "  a s  . 1 5 5 ( 0 )  a s  p r e v i o u s l y  
w r i t t e n  p r o v i d e d  f o r  a " B o a r d "  d e t e r m i n a t i o n  o f  a f r i v o l o u s  o r  
u n r e a s o n a b l e  c o n t r o v e r s i o n .

' M em b er  o f  
A la ska  a n p  
W a s h in o t o s  
S ta te  B a r

T h e  n e w  a m e n d m e n t s  t o  . 1 5 5 ( 0 )  h a s  t h e  p o t e n t i a l  o f  a l l o w i n g  t h e  
D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n  t o  c o n d u c t  a w i t c h  h u n t  a g a i n s t

1 I w a s  i n v o l v e d  i n  f i v e  o f  t h e  c l a i m s  t h a t  w e r e  p u r s u e d  b y  t h e  

D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n .
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v a r i o u s  a d j u s t e r®  a g a i n s t  w h o m  t h e y  m a y  h a v e  p e r s o n a l  v e n d e t t a s ,  
toy d e e m i n g  t h e  c o n t r o v e r s i o n s  o n  a  f i l e  f r i v o l o u s  o r  u n f a i r  a n d  
r e p o r t i n g  t h e m  t o  t h e  D i v i s i o n  o f  i n s u r a n c e  w i t h o u t  p r o v i d i n g  
t h e m  a h e a r i n g . B e c a u s e  t h e  n e w  a m e n d m e n t #  t o  . 1 5 5 ( 0 )  a l l o w  a 
d e t e r m i n a t i o n  t o  b e  m a d e  t h a t  a  c o n t r o v e r s i o n  is f r i v o l o u s  o r  
u n f a i r  w i t h o u t  a f f o r d i n g  t h e  a d j u s t o r  a n  o p p o r t u n i t y  t o  b e  h e a r d  
c o u l d  p o t e n t i a l l y  r e s u l t  i n  a d e p r i v a t i o n  o f  a p r o p e r t y  i n t e r e s t  
(i.e. a l i c e n s e )  w i t h o u t  t h e  r i g h t  t o  d u e  p r o c e s s  o f  law. 
T h e r e f o r e ,  i t  i s  m y  o p i n i o n  t h a t  s e c t i o n  . 1 5 5 (o) a s  a m e n d e d  is 
u n c o n s t i t u t i o n a l .  N o t w i t h s t a n d i n g  t h e  u n c o n s t i t u t i o n a l i t y  of 
t h i s  s t a t u t e ,  t h e  i m p a c t  o f  t h i s  p r o v i s i o n  o n  e m p l o y e r s  i n  t h e  

S t a t e  o f  A l a s k a  i s  s i m p l y  g o i n g  t o  b e  t h a t  m o r e  q u e s t i o n a b l e  
w o r k e r s '  c o m p e n s a t i o n  c l a i m s  a n d / o r  m e d i c a l  b i l l s  w i l l  b e  p i c k e d  

u p  a n d  p a i d  b e c a u s e  t h e  i n s u r a n c e  a d j u s t e r  i s  n o t  g o i n g  t o  r i s k  
t h a t  s o m e  D i v i s i o n  m e m b e r  m a y  c o m e  i n  a t  s o m e  l a t e r  d a t e  a n d  d e e m  
w h a t  t h e y  h a v e  d o n e  t o  b e  f r i v o l o u s  o r  u n r e a s o n a b l e .  T h u s ,  a l o t  
m o r e  q u e s t i o n a b l e  w o r k e r s '  c o m p e n s a t i o n  c l a i m s  a n d / o r  m e d i c a l  
b i l l s  w i l l  b e  p a i d  t h a t  s h o u l d n ' t  a n d  t h a t  o f  c o u r s e  w i l l  
u l t i m a t e l y  i m p a c t  i n s u r a n c e  p r e m i u m s .

S e c t i o n  19 is m a n d a t i n g  t h a t  t h e  D i v i s i o n  o f  W o r k e r s '  
C o m p e n s a t i o n  r e p o r t  t o  t h e  l e g i s l a t u r e  b y  1 - 1 - 9 2  o n  a l i B t  of  
i s s u e s  t h a t  n o t  o n l y  w i l l  t a k e  a n  e n o r m o u s  a m o u n t  o f  t i m e  a n d  
s t a t e  r e s o u r c e s  b u t  a r e  i s s u e s  t h a t  a r e  p r i m a r i l y  o n e - s i d e d  o n  

t h e  b e h a l f  o f  c l a i m a n t s .  T h i s  is c o n t r a r y  t o  t h e  a d m i n i s t r a t i v e  
g o a l  o f  r e d u c i n g  t h e  b u r e a u c r a c y .

S e c o n d l y ,  t h e  r e p o r t  f a v o r s  e m p l o y e e s .  S h o u l d n ' t  t h e  d i v i s i o n  o f  
w o r k e r s '  c o m p e n s a t i o n  a l s o  r e p o r t  o n  f r a u d u l e n t  " f r i v o l o u s "  o r  

" u n r e a s o n a b l e "  a p p l i c a t i o n s  m a d e  b y  c l a i m a n t s  f o r  w o r k e r s '  
c o m p e n s a t i o n  b e n e f i t s  a n d  t h e  i m p a c t  o f  t h e s e  f r a u d u l e n t  o r  
f r i v o l o u s  c l a i m s  o n  e m p l o y e r s ,  i n s u r a n c e  p r e m i u m s ,  a n d  u l t i m a t e l y  

t h e  c o n s u m e r  I

I s t r o n g l y  u r g e  y o u  t o  v o t e  "frJQ" o n  S e n a t e  B i l l  219, a s  a m e n d e d  

b y  t h e  h o u s e  j u d i c i a r y  c o m m i t t e e  o r  d o  w h a t e v e r  y o u  c a n  t o  d e l e t e  
t h e s e  p r o v i s i o n s .  I f  y o u  w a n t  t o  c a l l  m e  f o r  m o r e  s p e c i f i c s  o n  

t h i s ,  p l e a s e  d o  so.

S i n c e r e l y ,

D A V I S O N  & D A V I S O N

S h e l b y  Li N u e n k e - D a v i s o n  
A t t o r n e y  a t  L a w
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Hon.  W a l t e r  J .  H i c k e l  
G o v e r n o r  o f  A l a s k a  
P.  O. Box A 
J u n e a u ,  A l a s k a  99811

Re:  R e q u e s t e d  Ve to  o f  S.  B. 219

v Dea r  G o v e r n o r  H i c k e l :I:
I r e p r e s e n t  t h e  A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n ,  an 

u m b r e l l a  i n d u s t r y  g r o u p  c o m p r i s e d  o f  i n s u r a n c e  c o m p a n i e s  p r i m a r i l y  
e n g a g e d  i n  w r i t i n g  p r o p e r t y  and  c a s u a l t y  i n s u r a n c e .  The members  o f  
t h e  g r o u p  i n  t h e  a g g r e g a t e  r e p r e s e n t  a p p r o x i m a t e l y  38 p e r c e n t  o f  
t h e  A l a s k a  w o r k e r s '  c o m p e n s a t i o n  i n s u r a n c e  m a r k e t .  B e c a u s e  o f  t h a t  
m a r k e t  p a r t i c i p a t i o n ,  AIA f o l l o w e d  t h e  p r o g r e s s  o f  S e n a t e  B i l l  219 
w i t h  g r e a t  i n t e r e s t .  I w r i t e  t o  u r g e  t h a t  you v e t o  t h e  b i l l .

The i m p e t u s  b e h i n d  SB 219 was t h e  d e s i r e  on t h e  p a r t  o f  
e m p l o y e r s  an d  i n s u r e r s  t o  o v e r r u l e  t h e  h o l d i n g  o f  t h e  A l a s k a  
Supreme  C o u r t  i n  Van B i e n e  v .  E r a  H e l i c o p t e r s ,  I n c . , 779 P . 2d 315 
( 1 9 8 9 ) ,  i n  wh i ch  t h e  C o u r t  r u l e d  t h a t  an i n j u r e d  wovker  may h a v e  a 
c a u s e  o f  a c t i o n  a g a i n s t  h i s  e m p l o y e r ' s  w o r k e r s '  c o m p e n s a t i o n  
i n s u r e r  f o r  a n e g l i g e n t l y  p e r f o r m e d  s a f e t y  i n s p e c t i o n . P r i o r  t o  
t h a t  d e c i s i o n ,  i t  was g e n e r a l l y  u n d e r s t o o d  t h a t  t r ie  e x c l u s i v i t y  o f  
remedy a v a i l a b l e  t o  t h e  e m p l o y e r  was a l s o  a v a i l a b l e  t o  t h e  i n s u r e r  
b e c a u s e  t h e  c o n d i t i o n  g i v i n g  r i s e  t o  t h e  w o r k e r ' s  i n j u r i e s  was 
u n d e r  t h e  e x c l u s i v e  c o n t r o l  o f  t h e  e m p l o y e r .  B e c a u s e  o f  Van B i e n e  
some i n s u r e r s  h a ve  c e a s e d  c o n d u c t i n g  s a f e t y  i n s p e c t i o n s  and  p remium 
r a t e s  c o u l d  r i s e  i f  t h e  s a f e t y  i n s p e c t i o n s  i n  c o n n e c t i o n  w i t h  t h e  
e m p l o y e r s '  r i s k  management  p r o g r a m s  a r e  n o t  r e s u m e d .

As you know, w o r k e r s '  c o m p e n s a t i o n  i s  n s t r i c t  l i a b i l i t y  
p r o g r a m .  A l l  t h e  w or k e r  n e e d s  t o  do  i s  t o  show *■ *t  h i s  i n j u r y  was 
work r e l a t e d  i n  o r d e r  t o  r e c e i v e  b e n e f i t s .  i d i n a s  o f  f a u l t ,
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e i t h e r  w i t h  r e s p e c t  t o  t h e  e m pl o y er  o r  t o  t h e  e m p l o y e e ,  a r e  
i r r e l e v a n t .  B e c a u s e  o f  t h i s  f a c t ,  i n s u r e r s  g e n e r a l l y  do n o t  t a k e  
a c t i v e  r o l e s  i n  t h e  f o r m u l a t i o n  o f  p r o g r a m  b e n e f i t s ,  e x c e p t  t o  
a d v i s e  e m p l o y e r s  a nd  o t h e r s  o f  t h e  p r o b a b l e  c o s t s  t o  i n c o r p o r a t e  
c e r t a i n  b e n e f i t s  i n  t h e  p r o g r a m .  Once management  a n d  l a b o r  h av e  
a g r e e d  upon t h e  b e n e f i t s  t o  be made a v a i l a b l e ,  t h e  i n s u r e r s  p r i c e  
t h e  a g r e e m e n t  an d  e s t a b l i s h  r a t e s .

In  A l a s k a ,  management  h a s  b e e r  r e p r e s e n t e d  by t h e  WCCA, 
t h e  W o r k e r s  C o m p e n s a t i o n  Commi t t ee  o f  A l a s k a ,  and  l a b o r  h a s  b e e n  
r e p r e s e n t e d  by v a r i o u s  u n i o n s .  Over  t h e  l a s t  few y e a r s ,  l a b o r  and  
management  h a ve  f o r me d  t h e  s o - c a l l e d  Ad Hoc C ommi t t ee  t o  n e g o t i a t e  
w o r k e r s '  c o m p e n s a t i o n  c h a n g e s  and t h e  Ad Hoc C om m i t t ee  h a s  
s u b m i t t e d  t h o s e  n e g o t i a t e d  c h a n g e s  t o  t h e  L e g i s l a t u r e  f o r  
e n a c t m e n t .  T h a t  p r o c e s s  o f  n e g o t i a t i o n  p r o d u c e d  SB 219 a s  
o r i g i n a l l y  i n t r o d u c e d  i n  t h e  S e n a t e  on March 20,  199 1 ,  by t h e
S e n a t e  Labor  & Commerce C om m i t t e e .  H e a r i n g s  wer e  h e l d  a l m o s t  
i m m e d i a t e l y ,  b e f o r e  mos t  o f  t h e  a f f e c t e d  e m p l o y e r s  h ad  an  
o p p o r t u n i t y  t o  a n a l y z e  t h e  b i l l ,  a n d ,  t h e r e f o r e ,  m os t  o f  t h e  
s u p p o r t  by e m p l o y e r s  was g e n e r a t e d  by t h e  u r g e n c y  o f  a r emedy o f  
t h e  Van B i e n e  p r o b l e m .  The S e n a t e  Labor  and Commerce C o m m i t t e e  
p e r c e i v e d  some s e r i o u s  d r a f t i n g  and e c on om i c  p r o b l e m s  w i t h  t h e  Ad 
Hoc C o m m i t t e e ' s  p r o p o s a l ,  s o  when t h e  b i l l  was r e p o r t e d  o u t ,  i t  was 
s t r i p p e d  o f  a number  o f  t h e  o r i g i n a l  p r o v i s i o n s  and c o n t a i n e d  o n l y  
s i x  s e c t i o n s :

S e c t i o n  1 s t a t e d  t h e  l e g i s l a t i v e  i n t e n t  o f  S e c .  4 t o  
p r o v i d e  t h a t  i n s u r e r s  wou l d  n o t  be l i a b l e  f o r  p r o v i d i n g  o r  f a i l i n g  
t o  p r o v i d e  s a f e t y  i n s p e c t i o n s .  The e x a c t  l a n g u a g e  o f  S e c .  4 was :

A c a r r i e r ,  an i n s u r a n c e  s e r v i c e  a g e n t  t o  a s e l f -  
i n s u r e d  e m p l o y e r ,  o r  a  t r a d e  a s s o c i a t i o n  i s  n o t  
l i a b l e  f o r  c i v i l  damages  a s  a r e s u l t  o f  an a c t  o r  
o m i s s i o n  i n  p e r f o r m i n g  o r  f a i l i n g  t o  p e r f o r m  a 
w o r k p l a c e  s a f e t y  i n s p e c t i o n  o r  a s a f e t y  a d v i s o r y  
s e r v i c e  u n l e s s  t h e  c a r r i e r ' s ,  a g e n t ' s ,  o r  
a s s o c i a t i o n ' s  a c t  o r  f a i l u r e  c o n s t i t u t e s  
i n t e n t i o n a l  m i s c o n d u c t .

W h i l e  t h e  l a n g u a g e  was n o t  s a t i s f a c t o r y  t o  t h e  A m e r i c a n  
I n s u r a n c e  A s s o c i a t i o n ,  t h e  l a n g u a g e  was t o l e r a b l e  t o  some A l a s k a  
d o m e s t i c  c a r r i e r s .  However ,  what  emer ged  i n  t h e  b i l l  a s  p a s s e d  an d  
now b e f o r e  you i s  t h e  f o l l o w i n g  l a n g u a g e :

S e c .  1 1 . . . . A c a r r i e r ,  an i n s u r a n c e  s e r v i c e  a g e n t  t o  
a s e l f - i n s u r e d  e m p l o y e r ,  o r  a t r a d e  a s s o c i a t i o n  i s  
n o t  l i a b l e  f o r  c i v i l  damages  a s  a r e s u l t  o f  an a c t  
o r  o m i s s i o n  i n  p e r f o r m i n g  or  f a i l i n g  t o  p e r f o r m  a
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w o r k p l a c e  s a f e t y  i n s p e c t i o n  o r  a s a f e t y  a d v i s o r y  
s e r v i c e  u n l e s s  t h e  c a r r i e r ' s ,  a g e n t ' s ,  o r  
a s s o c i a t i o n ' s  a c t  o r  f a i l u r e  t o  a c t  c o n s t i t u t e s  
r e c k l e s s  o r  i n t e n t i o n a l  m i s c o n d u c t .

I t  i s  t h e  o p i n i o n  o f  AIA a s  an  i n d u s t r y  g r o u p  a nd  t h o s e  
o f  i t s  c o n s t i t u e n t  member s ,  p r i n c i p a l l y  I n d u s t r i a l  I n d e m n i t y  an d  
F i r e m e n ' s  F u n d ,  t h a t  t h e  q u o t e d  l a n g u a g e ,  e s p e c i a l l y  w i t h  t h e  
i n c l u s i o n  o f  " r e c k l e s s  o r " ,  c o d i f i e s  t h i r d - p a r t y  a c t i o n s  i n  
w o r k e r s '  c o m p e n s a t i o n  c a s e s  and  w i l l  g e n e r a t e  l i t i g a t i o n  b e t w e e n  
c l a i m a n t s  a n d  t h e i r  e m p l o y e r s '  i n s u r a n c e  c a r r i e r s  i n  m o s t ,  i f  n o t  
a l l ,  i n s t a n c e s  o f  w o r k p l a c e  i n j u r i e s .  T h i s  c o d i f i c a t i o n  o f  t h i r d -  
p a r t y  a c t i o n s  i s  b e l i e v e d  t o  h ave  s e v e r a l  p o s s i b l e  c o n s e q u e n c e s :  
1) l i m i t e d  a s s i s t a n c e  t o  e m p l o y e r s  i n  t h e i r  r i s k  m anagemen t  
p r o g r a m s ,  p r o b a b l y  r e q u i r i n g  e m p l o y e r s  t o  c o n t r a c t  f o r  s a f e t y  
i n s p e c t i o n s  an d  a d v i s o r y  s e r v i c e s ,  now f u r n i s h e d  w i t h o u t  c h a r g e  by 
i n s u r e r s ;  2) l i m i t e d  p a r t i c i p a t i o n  i n  t h e  m a r k e t ,  r e d u c i n g  
a v a i l a b i l i t y ;  3) u l t i m a t e l y  i n c r e a s e d  p r emiums  b e c a u s e  o f  t h e  n e e d  
f o r  i n s u r e r s  t o  r e c o v e r  i n  p remiums  f u n d s  w i t h  w h i c h  t o  l i t i g a t e  
t h e s e  t h i r d - p a r t y  c l a i m s ;  4) p o t e n t i a l  i n c r e a s e  i n  w o r k p l a c e  
i n j u r i e s  b e c a u s e  o f  t h e  l a c k  o f  s k i l l e d  s e r v i c e s  f o r  r i s k  
m a n a g e m e n t ;  5) i n c r e a s e d  c o s t s  t o  t h e  c o u r t  s y s t e m  b e c a u s e  o f  t h e  
i n c r e a s e d  n u m b e r s  o f  c a s e s  f i l e d .

The l a n g u a g e  o f  S e c .  11 p l a c e s  an i n s u r e r  a t  r i s k  i f  a 
s a f e t y  i n s p e c t i o n  i s  p e r f o r m e d  o r  i f  t h e  i n s u r e r  r e f u s e s  t o  p e r f o r m  
an  i n s p e c t i o n ,  a k i n d  o f  "damned i f  y ou ,  damned i f  you d o n ' t "  
s i t u a t i o n .  A l a s k a  r e p r e s e n t s  a p p r o x i m a t e l y  o n e - t h i r d  o f  one  
p e r c e n t  o f  t h e  n a t i o n a l  m a r k e t  f o r  w o r k e r s '  c o m p e n s a t i o n  i n s u r a n c e .  
L a r g e  c a r r i e r s  may n o t  be w i l l i n g  t o  r e m a i n  i n  t h e  A l a s k a  m a r k e t  
b e c a u s e  o f  t h e  e x p o s u r e  t o  r i s k  S e c .  11 o f f e r s .  W i t h d r a w a l  o f  some 
c a r r i e r s  f r o m  t h e  A l a s k a  m a r k e t  may mean t h a t  w o r k e r s '  c o m p e n s a t i o n  
i n s u r a n c e  b ec om es  u n a v a i l a b l e  t o  some e m p l o y e r s ,  w i t h  t h e  r e s u l t  
t h a t  some e m p l o y e r s  w i l l  be  u n a b l e  t o  c o n t i n u e  t h e i r  b u s i n e s s e s .

When t h e  b i l l  was c o n s i d e r e d  i n  t h e  Ho us e ,  b o t h  i n  t h e  
Hous e  L a b o r  & Commerce an d  J u d i c i a r y  C o m m i t t e e s ,  r e q u e s t s  f o r  
f i s c a l  n o t e s  and  e c o n o m i c  a n a l y s e s  wer e  i g n o r e d .

S e c t i o n  2 o f  t h e  S e n a t e  v e r s i o n  r e t a i n e d  t h e  l a n g u a g e  
r ecommended  by t h e  Ad Hoc C o mm i t t ee  t o  r e q u i r e  c o n t i n u a t i o n  o f  t h e  
e m p l o y e r ' s  h e a l t h  b e n e f i t  p r o g r a m  f o r  t h e  b e n e f i t  o f  i n j u r e d  
w o r k e r s '  d e p e n d e n t s  f o r  a p e r i o d  o f  18 months  and i t  a l s o  a p p e a r s  
a s  S e c t i o n  4 o f  t h e  b i l l  a s  p a s s e d .  I f  f o u n d  c o n s t i t u t i o n a l ,  t h e  
p r o v i s i o n  w i l l  r e s u l t  i n  an  i n c r e a s e  i n  w o r k e r s '  c o m p e n s a t i o n  
p r e m i u m s  f rom two t o  f i v e  p e r c e n t .  D u r i n g  t h e  c o u r s e  o f  h e a r i n g s  
i n  t h e  H o u s e ,  t h e  c a s e  o f  New J e r s e y  B u s i n e s s  & I n d u s t r y  
A s s o c i a t i o n  v .  S t a t e  o f  New J e r s e y ,  1991 WL 5 605 9 ,  A p r i l  1,  1 9 9 1 ,
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was b r o u g h t  t o  t h e  a t t e n t i o n  o f  t h e  c o m m i t t e e ,  i n  wh i c h  t h e  New 
J e r s e y  c o u r t  had f o u n d  t h a t  a s i m i l a r  p r o v i s i o n  i n  New J e r s e y ' s  
c ode  v i o l a t e d  t h e  U. S .  C o n s t i t u t i o n ,  h o l d i n g  t h a t  29 U . S . C .  1003 
p r e e m p t e d  s t a t e  l aw w i t h  r e s p e c t  t o  e m p l o y e r  b e n e f i t  p l a n s ,  w i t h  
n a r r o w  e x c e p t i o n s .  L i t i g a t i o n  on t h i s  i s s u e  i s  a l s o  g o i n g  f o r w a r d  
i n  t h e  D i s t r i c t  o f  Co lumb ia  and may have  b e e n  commenced i n  s e v e r a l  
o f  t h e  o t h e r  s t a t e s  t h a t  h a v e  i n c o r p o r a t e d  t h i s  t y p e  o f  p r o v i s i o n  
i n  t h e i r  w o r k e r  c o m p e n s a t i o n  c o d e s .

An o p i n i o n  f rom t h e  A t t o r n e y  G e n e r a l  s h o u l d  be o b t a i n e d  
a s  t o  t h e  c o n s t i t u t i o n a l i t y  o f  S e c .  A b e f o r e  t h e  c o s t  o f  p r o v i d i n g  
s u c h  c o n t i n u e d  c o v e r a g e  i s  i mposed  on e m p l o y e r s .

I n  a d d i t i o n  t o  i m p o s i n g  i n c r e a s e d  c o s t s ,  S e c .  4 c r e a t e s  
two c l a s s e s  o f  w o r k e r s '  c o m p e n s a t i o n  c l a i m a n t s .  I s  t h i s  w i s e  
w i t h i n  t h e  c o n t e x t  o f  w o r k e r s '  c o m p e n s a t i o n ?  I f  i t  i s  t h e  i n t e n t  
t h a t  a l l  w o r k e r s  h a ve  c o n t i n u e d  h e a l t h  b e n e f i t s ,  a b r o a d - b a s e d  
p r o g r a m  o f  h e a l t h  i n s u r a n c e  i s  t h e  a ns w e r  s o  t h a t  d i s c r i m i n a t i o n  i s  
n o t  b u i l t  i n t o  t h e  s y s t e m .

S e c t i o n  3 o f  t h e  S e n a t e  v e r s i o n  a p p e a r s  a s  S e c t i o n  5 o f  
\ t h e  p a s s e d  v e r s i o n ,  and  t h e r e  a p p e a r s  t o  be  no o b j e c t i o n .  S e c t i o n  
* 3,  o r  5 a s  t h e  c a s e  may b e ,  would  a u t h o r i z e  t h e  Boa r d  t o  i m p o s e  a

c i v i l  p e n a l t y  on e m p l o y e r s  who f a i l  t o  p r o v i d e  w o r k e r s '  
c o m p e n s a t i o n  i n s u r a n c e ,  i n  a d d i t i o n  t o  t h e  c r i m i n a l  s a n c t i o n s  
a l r e a d y  i n  l a w .

S e c t i o n  4 o f  t h e  S e n a t e  v e r s i o n  c o n t a i n e d  t h e  s o - c a l l e d  
Van B i e n e  l a n g u a g e  q u o t e d  e a r l i e r .

S e c t i o n  6 o f  t h e  S e n a t e  v e r s i o n  was d e s i g n e d  t o  o v e r t u r n  
t h e  h o l d i n g  o f  t h e  A l a s k a  Supreme C o u r t  i n  L e S u e r - J o h n s o n  v .  
R o l l i n s - B u r d i c k  H u n t e r  o f  A l a s k a  e t  a l . , No.  3681 ,  A p r i l  1 2 ,  1 9 9 1 ,
w h i c h  h e l d  t h a t  an e m p l o y e r  c o u l d  be  l i a b l e  f o r  w o r k e r s '
c o m p e n s a t i o n  f o r  i n j u r i e s  i n c u r r e d  i n  e m p l o y e r - s p o n s o r e d  
r e c r e a t i o n a l  a c t i v i t i e s ,  a n d  t h e  l a n g u a g e  o f  t h e  S e n a t e  v e r s i o n  was 
a s  f o l l o w s :

(2)  " a r i s i n g  o u t  o f  and  i n  t h e  c o u r s e  o f
e m p l o y m e n t " . . .  e x c l u d e s  r e c r e a t i o n a l  a c t i v i t i e s
s p o n s o r e d  by t h e  e m p l o y e r ,  u n l e s s  p a r t i c i p a t i o n  i s  
r e q u i r e d  a s  a c o n d i t i o n  o f  e m p l o y m e n t . . .

The same p r o b l e m  i s  a d d r e s s e d  i n  t h e  p a s s e d  v e r s i o n  i n  
S e c t i o n  13,  b u t  t h e  l a n g u a g e  i s  s i g n i f i c a n t l y  d i f f e r e n t :

(2)  " a r i s i n g  o u t  o f  and  i n  t h e  c o u r s e  o f
e m p l o y m e n t " . . .  e x c l u d e s  r e c r e a t i o n a l  a c t i v i t i e s
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s p o n s o r e d  by t h e  e m p l o y e r  t h a t  
n o n r e m o t e  f a c i l i t i e s  n o t  owned 
e m p l o y e r ,  u n l e s s  p a r t i c i p a t i o n  
c o n d i t i o n  o f  e m p l o y m e n t . . .

a r e  p e r f o r m e d  a t  
o r  l e a s e d  by t h e
i s  r e q u i r e d  a s  a

Remote  j o b - s i t e  e m p l o y e r s  would  r e m a i n  l i a b l e  f o r  
i n j u r i e s  i n c u r r e d  i n  r e c r e a t i o n a l  a c t i v i t i e s  i f  t h e y  a r e  " e m p l o y e r -  
s a n c t i o n e d "  a t  " e m p l o y e r - p r o v i d e d  f a c i l i t i e s . "  Q u e s t i o n s  a r i s e  a s  
t o  t h e  m e a n i n g  o f  " n o n r e m o t e . "  Would t h a t  i n c l u d e  i n t r a -  o r  i n t e r ­
company t o u r n a m e n t s  a t  l o c a t i o n s  r e m o t e  t o  t h e  n o r m a l  w o r k p l a c e  o r  
s o f t b a l l  f i e l d ?  The u s e  o r  t h e  word " n o n r e m o t e "  i n c o r p o r a t e s  a 
g r e a t  d e a l  o f  a m b i g u i t y  i n t o  t h e  s e c t i o n  a n d ,  u n d o u b t e d l y ,  w i l l  
p r o v o k e  a g r e a t  d e a l  o f  l i t i g a t i o n .  The C o u r t ' s  d e c i s i o n  h a s  
a l r e a d y  r e s u l t e d  i n  a s i g n i f i c a n t  c e s s a t i o n  o f  e m p l o y e r - s p o n s o r e d  
s p o r t s .

The l a s t  s e c t i o n ,  S e c t i o n  6,  o f  
p r o v i d e d  f o r  an  i m m e d i a t e  e f f e c t i v e  d a t e .

t h e  S e n a t e  v e r s i o n

I n  c o n t r a s t  t o  t h e  l e a n n e s s  o f  t h e  S e n a t e  v e r s i o n ,  t h e  
v e r s i o n  a s  p a s s e d  i n c o r p o r a t e d  a number o f  p r o v i s i o n s ,  some 
s p o n s o r e d  by t h e  Ad Hoc C om m i t t ee  and  some wh i c h  d i d  n o t  a p p e a r  i n  
t h e  f i n a l  c o m m i t t e e  s u b s t i t u t e  u n t i l  t h e  b i l l  was p r e s e n t e d  on t h e  
f l o o r  o f  t h e  House f o r  f i n a l  p a s s a g e .  S e v e r a l  o f  t h e  House
J u d i c i a r y  a d d i t i o n s  a r e  d e s i g n e d  s p e c i f i c a l l y  t o  a s s i s t  l a w y e r s ,  
n o t  c l a i m a n t s .  Among t h e  p r o v i s i o n s  wh i ch  w e r e  i n c l u d e d  a t  t h e  
l a s t  m i n u t e  a r e  t h e  f o l l o w i n g :

1 .  S e c t i o n  2 o f  t h e  p a s s e d  v e r s i o n  r e q u i r e s  e m p l o y e r s  t o  
c o n t i n u e  t o  p a y  b e n e f i t s  d u r i n g  t h e  p e r i o d  o f  c o n t r o v e r s i o n  o r  
a p p e a l .  No p r o v i s i o n  i s  made f o r  r e c o v e r y  o f  t h o s e  c o s t s  
c o n t r o v e r s i o n  i s  u p h e l d  o r  t h e  e m p l o y e r  w i n s  on a p p e a l ,  
s e c t i o n  was i n c l u d e d  i n  t h e  Ad Hoc C o m m i t t e e ' s  v e r s i o n ,  b u t  
Hoc C o m m i t t e e  n e v e r  f u r n i s h e d  e s t i m a t e s  o f  t h e  a c t u a l  c o s t  
r ecommend a t i r  t o  e m p l o y e r s ,  and i t  was o b j e c t e d  t o  a s  
s i g n i .   ̂
r e a s o n

i f  t h e  
T h i s  

t h e  Ad 
o f  i t s  
a d d i n g

31 . I t  was o m i t t e d  f rom t h e  S e n a t e  b i l l  f o r  t h a t  
o one  knew wha t  t h e  c o s t  m i g h t  b e ,  j u s t  t h a t  i t  w ou l d

be c o n s  « . ? j „ j i e .

2.  S e c t i o n  3 o f  t h e  p a s s e d  v e r s i o n  wo ul d  r e q u i r e  p e r s o n s  
p e r f o r m i n g  m e d i c a l  management  t o  n o t i £ y  t h e  e m p l o y e e ,  e m p l o y e r  and  
t h e  e m p l o y e e ' s  p h y s i c i a n  o f  t h o s e  p e r s o n s '  emp lo ymen t  and  t h e  s c o p e  
o f  s e r v i c e s  t h e y  a r e  t o  p e r f o r m .  The Ad Hoc C o m m i t t e e  recommended  
t h i s  p r o v i s i o n ,  b u t  no one  e l s e  knows why an d  no s a t i s f a c t o r y  
e x p l a n a t i o n  o f  t h e  b e n e f i t  o f  t h i s  added  p a p e r w o r k  was g i v e n .  I t  
m e r e l y  a d d s  t o  t h e  e x p e n s e  o f  a d m i n i s t r a t i o n  o f  t h e  e m p l o y e r ' s  
p r o g r a m .
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3.  S e c t i o n  6 r e q u i r e s  an e m p l o y e r  t o  f u r n i s h  
t r a n s p o r t a t i o n  an d  p e r  d i em t o  an emp l oy ee  f o r  e x a m i n a t i o n  by t h e  
e m p l o y e r ' s  p h y s i c i a n  and t r a n s p o r t a t i o n  and  p e r  d i em f o r  an 
a t t e n d a n t  i f  recommended by t h e  e m p l o y e e ' s  p h y s i c i a n .  S e c t i o n  6 
a l s o  r e q u i r e s  t h e  e m p l o y e r  t o  f u r n i s h  t r a n s p o r t a t i o n  a nd  p e r  d i em  
t o  t h e  e m p l o y e e  f o r  one  t r i p  i f  t h e  d e p o s i t i o n  o f  t h e  e m p l o y e r ' s  
p h y s i c i a n  i s  t o  be  t a k e n .

T h i s  s e c t i o n  was v i g o r o u s l y  o b j e c t e d  t o  by e m p l o y e r  
r e p r e s e n t a t i v e s ,  b u t  t h e y  were  g i v e n  l i t t l e  o p p o r t u n i t y  t o  v o i c e  
t h e i r  o b j e c t i o n s  t o  t h e  House J u d i c i a r y  C o m m i t t e e .  S e c t i o n  6 
became known a s  t h e  f a m i l y  Hawa i i  v a c a t i o n  p r o v i s i o n .  E m p l o y e r s  
a l r e a d y  h ave  t o  pay  t r a n s p o r t a t i o n  and p e r  d iem t o  c l a i m a n t s  i n  
e x c e s s  o f  sums a l l o w e d  by IRS when r e q u i r i n g  them t o  be e x a m i n e d  by 
t h e  e m p l o y e r ' s  p h y s i c i a n .  To impose  g r e a t e r  c o s t s  when o n l y  
" re comme nd ed"  b u t  n o t  c e r t i f i e d  by a p h y s i c i a n  a s  " n e c e s s a r y "  w i l l  
i n c r e a s e  t h e  c o s t s  t o  e m p l o y e r s  f o r  e x e r c i s i n g  t h e i r  r i g h t s  o f  
c o n t r o v e r s i o n  and  e x a m i n a t i o n  f o r  no d i s c e r n i b l e  b e n e f i t .  
M o r e o v e r ,  t h e r e  a p p e a r s  no r e a s o n  why a c l a i m a n t  s h o u l d  be 
f u r n i s h e d  w i t h  t r a n s p o r t a t i o n  and  p e r  d i em s i m p l y  t o  a t t e n d  t h e  
d e p o s i t i o n  o f  t h e  e m p l o y e r ' s  p h y s i c i a n .  The c l a i m a n t  c a n  r e c o v e r  
c o s t s  o f  p u r s u i n g  h i s  c l a i m ,  i f  s u c c e s s f u l ,  b u t  t h i s  p r o v i s i o n  
o f f e r s  no o p p o r t u n i t y  f o r  c o s t  r e c o v e r y  by t h e  e m p l o y e r  i f  t h e  
e m p l o y e r  i s  s u c c e s s f u l .

4 .  S e c t i o n  7 o f  t h e  p a s s e d  v e r s i o n  r e q u i r e s  t h a t  m e d i c a l  
r e c o r d s  h e l d  by t h e  b o a r d  be  c o n f i d e n t i a l  and  n o t  s u b j e c t  t o  p u b l i c  
i n s p e c t i o n .  In  a c i v i l  a c t i o n  i n v o l v i n g  a n  i n j u r y ,  t h e  i n j u r e d  
p l a i n t i f f  c a n  be  r e q u i r e d  t o  p r o d u c e  a l l  m e d i c a l  r e c o r d s  f o r  
i n s p e c t i o n  by t h e  d e f e n d a n t .  The l a n g u a g e  o f  S e c t i o n  7 a p p e a r s  t o  
r e q u i r e  t h a t  an e m p l o y e r  s e e k  a c o u r t  o r d e r  i n  o r d e r  t o  r e v i e w  a l l  
o f  t h e  m e d i c a l  r e c o r d s  o f  a n  i n j u r e d  w o r k e r .  T h i s  d o u b l e  s t a n d a r d  
makes  no s e n s e ,  e s p e c i a l l y  i n  v ie w o f  t h e  f a c t  t h a t  w o r k e r s '  
c o m p e n s a t i o n  i s  a n o - f a u l t ,  s t r i c t  l i a b i l i t y  p r o g r a m ,  a n d  t h e  
p r o v i s i o n  may be u n c o n s t i t u t i o n a l .  By r e q u i r i n g  an e m p l o y e r  t o  
o b t a i n  a c o u r t  o r d e r  i n  o r d e r  t o  i n s p e c t  t h e  m e d i c a l  r e c o r d s  o f  a 
c l a i m a n t ,  t h e  c o s t  o f  c o n t r o v e r s i o n  and  l i t i g a t i o n  a r e  
s i g n i f i c a n t l y  i n c r e a s e d .  I t  i n c r e a s e s  a t t o r n e y  wo rk ,  b u t  d o e s  n o t  
a p p e a r  t o  be o f  a l i k e  b e n e f i t  t o  t h e  c l a i m a n t .  The 
c o n s t i t u t i o n a l i t y  o f  t h e  d u a l  s y s t e m  o f  a c c e s s  t o  e v i d e n c e  s h o u l d  
be t h e  s u b j e c t  o f  an o p i n i o n  o f  t h e  A t t o r n e y  G e n e r a l .

3.  S e c t i o n  8 o f  t h e  p a s s e d  v e r s i o n  p r o v i d e s  t h a t  i f  t h e  
b o a r d  s h o u l d  d e c i d e  t h a t  t h e  c l a i m a n t ' s  i n j u r y  a r o s e  f rom " w i l f u l ,  
s e r i c u s ,  and  r e p e a t e d  v i o l a t i o n "  o f  f e d e r a l  and  s t a t e  o c c u p a t i o n a l  
s a f e t y  and  h e a l t h  g u i d e l i n e s ,  t h e  b o a r d  s h a l l  r e p o r t  " t h e  
v i o l a t i o n "  t o  t h e  D i v i s i o n  o f  L ab or  S t a n d a r d s  and S a f e t y .  No 
p r o v i s i o n  i s  made f o r  an e v i d e n t i a r y  h e a r i n g .  P r e s u m a b l y ,  t h e
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a m b i g u i t i e s  i n  t h i s  p r o v i s i o n  c o u l d  be c u r e d  by r e g u l a t i o n s ,  b u t  
b e c a u s e  t h e  s e c t i o n  c o n t a i n s  no s t a n d a r d s  o f  i n t e r p r e t a t i o n ,  
l i t i g a t i o n  i s  l i k e l y  t o  be s i g n i f i c a n t  and e x p e n s i v e .

6.  S e c t i o n  9 r e q u i r e s  t h e  D i v i s i o n  o f  W o r k e r s '  
C o m p e n s a t i o n  t o  n o t i f y  t h e  D i v i s i o n  o f  I n s u r a n c e  i f  i t  d e t e r m i n e s  
t h a t  an e m p l o y e r ' s  i n s u r e r  or  an a d j u s t e r  f o r  a s e l f - i n s u r e d  
e m p l o y e r  f i l e s  an " a p p a r e n t l y  f r i v o l o u s  or  u n f a i r "  c o n t r o v e r s i o n .  
T h i s  n o t i c e  i s  r e q u i r e d  e v e n  i f  t h e  c l a i m a n t  d o e s  n o t  d i s p u t e  t h e  
c o n t r o v e r s i o n  o r  t h e  c l a i m a n t  d o e s  d i s p u t e  t h e  c o n t r o v e r s i o n ,  t h e  
c o n t r o v e r s i o n  i s  u p h e l d  and  no c o m p e n s a t i o n  i s  a w a r d e d  t o  t h e  
c l a i m a n t .  T h i s  p r o v i s i o n  d o e s  n o t  r e q u i r e  a f i n d i n g  o f  f a c t  by t h e  
b o a r d ,  b u t  wou ld  a l l o w  t h e  D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n  t o  
e x e r c i s e  u n f e t t e r e d  and s u b j e c t i v e  d i s c r e t i o n .

7 .  S e c t i o n  10 r e q u i r e s  t h a t  c o m p e n s a t i o n  be  p a i d  by 
n e g o t i a b l e  i n s t r u m e n t  " t h a t  can be  c a s h e d "  w i t h i n  t h r e e  b u s i n e s s  
d a y s  o f  i s s u a n c e .  T h i s  may be an i m p o s s i b l e  s t a n d a r d  and c o n f l i c t s  
w i t h  t h e  UCC p r o v i s i o n s  r e l a t i n g  t o  c l e a r i n g  o f  i n s t r u m e n t s .  I t  
c a n  a l s o  p r o v o k e  l i t i g a t i o n  o v e r  l o s s  o f  u s e  o f  p r o c e e d s ,  i n t e r e s t  
and  o t h e r  damages  b e c a u s e  a c l a i m a n t  d i d  n o t  p r e s e n t  h i s  c h e c k  a t  
t h e  i s s u i n g  b a n k .

8.  S e c t i o n  14 i n c l u d e s  i n  " g r o s s  e a r n i n g s "  any  d e f e r r e d  
wages  and t e m p o r a r y  d i s a b i l i t y  c o m p e n s a t i o n .  Under  e x i s t i n g  l a w ,  
b e n e f i t s  a r e  b a s e d  on t h e  w o r k e r ' s  p r e - i n j u r y  e a r n i n g s  a nd  a r e  
c a l c u l a t e d  by a d d i n g  wages  r e c e i v e d  i n  t h e  p r e c e d i n g  two y e a r s  an d  
d i v i d i n g  by 100 .  S e c t i o n  14 would r a i s e  t h e  n e t  w o r k e r s '  
c o m p e n s a t i o n  b e n e f i t s  f o r  c l a i m a n t s  w i t h  p r i o r  w o r k - r e l a t e d  
d i s a b i l i t y ,  an d  i t  may be compounded by t h e  i n t e n t  e x p r e s s e d  i n  
S e c t i o n  1 o f  t h e  b i l l  r e l a t i n g  t o  t h e  1980 a m e n d m e n t s .  I f  t h e  
e f f e c t  o f  t h i s  i n t e n t  l a n g u a g e  i s  an i n t e r p r e t a t i o n  t h a t  t h e  1980 
law h a s  a l w a y s  i n c l u d e d  t e m p o r a r y  d i s a b i l i t y  b e n e f i t s  i n  t h e  
d e f i n i t i o n  o f  w ag e s ,  i t  would  r e t r o a c t i v e l y  i n c r e a s e  b e n e f i t s  on 
o l d  c l a i m s .  I n s u r e r s  d i d  n o t  e s t a b l i s h  r a t e s  u n d e r  p o l i c i e s  i n  
e f f e c t  o v e r  t h a t  t i m e  and w i l l  n o t  be a b l e  t o  r e c o v e r  i n  f u t u r e  
r a t e s  f o r  t h i s  r e t r o a c t i v e  c h a n g e  i n  t h e  l aw.

The A t t o r n e y  G e n e r a l  s h o u l d  be a s k e d  f o r  an o p i n i o n  a s  t o  
t h e  c o n s t i t u t i o n a l i t y  o f  S ec .  14 b e c a u s e  o f  i t s  p o t e n t i a l  
r e t r o a c t i v i t y  and  i t s  i m p a i r m e n t  o f  c o n t r a c t s  o f  i n s u r a n c e .

The D i v i s i o n  o f  I n s u r a n c e  was n o t  a s k e d  r o r  a n d ,  
c o n s e q u e n t l y ,  d i d  n o t  f u r n i s h  t o  t h e  House J u d i c i a r y  C o m m i t t e e  an y  
i n f o r m a t i o n  on t h e  e f f e c t  upon r a t e s  and p r e m i u m s .  A l t h o u g h  p e o p l e  
made an e f f o r t  t o  have  t h e  House J u d i c i a r y  C o m m i t t e e  r e s p o n d  t o  
t h e i r  q u e s t i o n s  r e g a r c i n g  c o s t s , t h e i r  e f f o r t s  w er e  u n s u c c e s s f u l .
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9.  S e c t i o n  15 amends t h e  d e f i n i t i o n  o f  " m e d i c a l  
s t a b i l i t y . "  Under  e x i s t i n g  law a d i s a b i l i t y  i s  no l o n g e r  
" t e m p o r a r y "  when t h e  c l a i m a n t  r e a c h e s  m e d i c a l  s t a b i l i t y ,  t h a t  i s ,  
when i m p r o v e m e n t  i n  h i s  c o n d i t i o n  i s  n o t  r e a s o n a b l y  e x p e c t e d .  
S e c t i o n  15 would  d e f i n e  " m e d i c a l  s t a b i l i t y "  a s  t h e  c o n d i t i o n  o f  t h e  
c l a i m a n t  when n e i t h e r  i mpr ov emen t  nor  d e t e r i o r a t i o n  i s  r e a s o n a b l y  
e x p e c t e d .  By i n c l u d i n g  " d e t e r i o r a t i o n "  i n  t h e  d e f i n i t i o n ,  t h e  
p e r i o d  o f  t e m p o r a r y  d i s a b i l i t y  i s  p r o l o n g e d ,  w i t h  no o f f s e t t i n g  
r e d u c t i o n  i n  e v e n t u a l  p e r m a n e n t  d i s a b i l i t y  c o m p e n s a t i o n .  S e c t i o n  
15 woul d  r a i s e  t e m p o r a r y  d i s a b i l i t y  c o s t s  and  w i l l  e n c o u r a g e  more  
l i t i g a t i o n  o v e r  t h e  e x i s t e n c e  o f  p e r m a n e n c y ,  i n  e f f e c t  o v e r t u r n i n g  
t h e  r e f o r m s  e n a c t e d  i n  1988 .

S e c t i o n  15 was an Ad Hoc Co mmi t t ee  p r o p o s a l  b u t ,  a g a i n ,  
when a s k e d  f o r  an  e x p l a n a t i o n  o f  c o s t s ,  t h e  C o m m i t t e e  f a i l e d  t o  
p r o d u c e  them a n d ,  f o r  t h a t  r e a s o n ,  t h e  s e c t i o n  was o m i t t e d  i n  t h e  
S e n a t e  v e r s i o n .  By t h e  t i m e  t h e  House J u d i c i a r y  C o m m i t t e e  v e r s i o n  
e m e r g e d ,  May 18 ,  i t  was t o o  l a t e  f o r  most  e m p l o y e r s  t o  p r e s e n t  
t e s t i m o n y  a s  t o  t h e  e c o n o m i c  i m p a c t  o f  t h e  b i l l .  I n  f a c t ,  on  a t  
l e a s t  o ne  o c c a s i o n ,  and t h e r e  a r e  r umor s  o f  m o r e ,  members  o f  t h e  
Hous e  J u d i c i a r y  C om m i t t ee  h e l d  s e c r e t  and  e x c l u s i v e  " n e g o t i a t i o n s "  
w i t h  l e s s  t h a n  a h a n d f u l  o f  l o b b y i s t s  who wer e  n o t  r e p r e s e n t a t i v e  
o f  t h e  e m p l o y e r  communi ty  i n  A l a s k a .

S e c t i o n  18 r e q u i r e s  t h e  D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n  
t o  r e p o r t  t o  t h e  L e g i s l a t u r e  no l a t e r  t h a n  J a n u a r y  1 ,  1 9 9 2 ,  on
m a t t e r s  r e l a t i n g  t o  a t t o r n e y s  r e p r e s e n t i n g  c l a i m a n t s  a n d  e m p l o y e r s ,  
p a r t i c u l a r l y  e m p h a s i z i n g  w h e t h e r  o r  n o t  a t t o r n e y s  f o r  e m p l o y e r s  
s h o u l d  h a v e  t h e i r  f e e s  r e d u c e d .

SB 219 i s  a f l a w e d  and d a n g e r o u s  b i l l .  I f  a l l o w e d  t o  
become l a w ,  many o f  t h e  p r o v i s i o n s  w i l l  c a u s e  s e v e r e  h a r d s h i p  t o  
e m p l o y e r s  an d  t h e  l i k e l i h o o d  o f  o b t a i n i n g  r e m e d i e s  i n  s u b s e q u e n t  
s e s s i o n s  o f  t h e  L e g i s l a t u r e  i s  r e m o t e ,  a t  b e s t .  A l t h o u g h  
o v e r t u r n i n g  o f  t h e  Van B i e n e  d e c i s i o n  i s  c r u c i a l  t o  t h e  
c o n t i n u a t i o n  o f  a d e q u a t e  w o r k p l a c e  s a f e t y  p r o g r a m s ,  one  more  y e a r  
w i l l  n o t  c a u s e  t h e  h a r d s h i p  t h a t  i n c o r p o r a t i n g  t h e  l a n g u a g e  o f  SB 
219 woul d  i m p o s e .  O v e r t u r n i n g  Van B i e n e  s h o u l d  n o t ,  t h e r e f o r e ,  be 
u s e d  a s  a r e a s o n  f o r  a l l o w i n g  t h e  o t h e r ,  h i g h l y  o b j e c t i o n a b l e  
p o r t i o n s  o f  t h e  b i l l  t o  become l aw .

Your f a v o r a b l e  c o n s i d e r a t i o n  o f  v e t o i n g  t h e  b i l l  i s  
u r g e n t l y  s o u g h t .

i c e r e l y  y o p r s ,rv/ 0  oSWhorJi■ r J l / f r t U
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D e a r  A r l i s s :

I k n o w  y o u  a r e  v e r y  b u s y  w i t h  y o u r  c a m p a i g n  a t  t h i s  t i m e ,  b u t  I 
t h o u g h t  I w o u l d  s e n d  y o u  t h i s  i n f o r m a t i o n  t o  i n f o r m  y o u  o f  t h e  
p r o b l e m s  a t  t h e  W o r k e r s '  C o m p e n s a t i o n  B o a r d .  P l e a s e  c a l l  m e  a t  
y o u r  e a r l i e s t  c o n v e n i e n c e  s o  t h a t  w e  c a n  d i s c u s s  t h i s  f u r t h e r .

T h a n k  yo u .

S i n c e r e l y ,
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O c t o b e r  3, 1 9 9 0

A l a s k a  W o r k e r s ' C o m p e n s a t i o n  B o a r d  
D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n  
P.O. B o x  1 0 7 0 1 9  

A n c h o r a g e ,  A l a s k a  9 9 5 1 0 - 7 0 1 9

D e a r  B o a r d  M e m b e i :

I a m  w r i t i n g  t o  e x p r e s s  m y  c o n c e r n  o v e r  r e c e n t  B o a r d  
d e c i s i o n s  i n t e r p r e t i n g  A S  2 3 . 3 0 . 1 5 5 ( o ) , a p r o v i s i o n  
r e l a t i n g  t o  u n f a i r  o r  f r i v o l o u s  c o n t r o v e r s i o n s  t h a t  w a s  
a d d e d  b y  t h e  H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  d u r i n g  o u r  
d e l i b e r a t i o n s  o n  t h e  1 9 8 8  A l a s k a  W o r k e r s '  C o m p e n s a t i o n  
R e f o r m  A c t .

S p e c i f i c a l l y ,  I a m  r e f e r r i n g  t o  t h e  b o a r d s  r u l i n g  in b o t h  
C r e s s  a n d  T o f s o n , t h a t  s o  n a r r o w l y  a n d  i n c o r r e c t l y  
i n t e r p r e t s  A S  2 3 . 3 0 . 1 5 5 (o) a s  t o  r e n d e r  t h e  s e c t i o n  
i n o p e r a t i v e .  W o r s e ,  t h e  p r e c e d e n t  s e t  b y  t h e  r u l i n g  m a y  
r e s u l t  i n  r e s t r i c t i n g  a c t i o n s  t h e  D i v i s i o n  h a d  t a k e n  
p r e v i o u s l y  t o  e n a c t m e n t  o f  1 5 5 (o) t o  d i s c o u r a g e  f r i v o l o u s  
o r  u n f a i r  c o n t r o v e r s i o n s .

A S  2 3 . 3 0 . 1 5 5 ( 0 )  s t a t e s :

(o) T h e  b o a r d  s h a l l  p r o m p t l y  n o t i f y  t h e  d i v i s i o n  o f  
i n s u r a n c e  if t h e  b o a r d  d e t e r m i n e s  t h a t  t h e  e m p l o y e r ' s  
i n s u r e r  h a s  f r i v o l o u s l y  o r  u n f a i r l y  c o n t r o v e r t e d  
c o m p e n s a t i o n  d u e  u n d e r  t h i s  c h a p t e r .  A f t e r  r e c e i v i n g  
n o t i c e  f r o m  t h e  b o a r d ,  t h e  d i v i s i o n  o f  i n s u r a n c e  s h a l l  
d e t e r m i n e  if t h e  i n s u r e r  h a s  c o m m i t t e d  a n  u n f a i r  c l a i m  
s e t t l e m e n t  p r a c t i c e  u n d e r  A S  2 1 . 3 6 . 1 2 5 .

In e n a c t i n g  1 5 5 (o), it w a s  t h e  l e g i s l a t u r e s  i n t e n t  t o  
d i s c o u r a g e  c o n t r o v e r s i o n s ,  s p e c i f i c a l l y  t h o s e  t h a t  w e r e  

u n f a i r  o r  f r i v o l o u s .  T h e  r e a s o n s  a r e  o b v i o u s .  S u c h  
c o n t r o v e r s i o n s  h a r m  i n j u r e d  e m p l o y e e s ,  w a s t e  e v e r y o n e ' s  
tim e ,  a n d  g r e a t l y  a n d  u n n e c e s s a r i l y  a d d  t o  t h e  c o s t  o f  t h e  
s y s t e m .

W e  w e r e  a w a r e  t h a t  D i v i s i o n  s t a f f  r o u t i n e l y  " w a t c h d o g g e d "  
i n s u r e r s  f o r  t h e s e  p r a c t i c e s .  H o w e v e r ,  w e  s o u g h t  t o  
a d d r e s s  s e v e r a l  p r o b l e m s  b y  e n a c t i n g  1 5 5 ( 0 ) :  t o  p r o t e c t  

s t a f f  a n d  t h e  B o a r d  b y  s p e c i f i c a l l y  g r a n t i n g  t h e m  s t a t u t o r y  
a u t h o r i t y  t o  d o  w h a t  t h e y  w e r e  a l r e a d y  d o i n g ,  t o  e n c o u r a g e
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t h e m  t o  d o  m o r e ,  a n d  t o  i m p l e m e n t  a r e p o r t i n g  p r o c e d u r e  t o  

a s s u r e  t h a t  t h e  D i v i s i o n  o f  I n s u r a n c e  w a s  i n f o r m e d .

I u n d e r s t a n d  t h a t  t h e  h e a r i n g  o f f i c e r s  a n d  t h e  t w o  b o a r d  
m e m b e r s  w h o  r e n d e r e d  a d e c i s i o n  in C r e s s  a n d  T o f s o n t h e s e  

c a s e s  w e r e  l a b o r i n g  u n d e r  a t r e m e n d o u s  d i s a d v a n t a g e .  It 
w a s  t h e  f i r s t  t i m e  t h e  b o a r d  h a d  c o n s i d e r e d  a p p l i c a t i o n  of 
1 5 5 ( o ) .  F u r t h e r ,  t h e  t w o  b o a r d  m e m b e r s  i n v o l v e d  w e r e  n o t  
p a r t  o f  t h e  d e v e l o p m e n t  o f  t h e  1 9 8 8  R e f o r m  A c t  a n d  w e r e  n o t  
p r i v y  t o  t h e  p u b l i c  t e s t i m o n y  t h a t  g u i d e d  t h e  l e g i s l a t u r e  
in a d o p t i n g  1 5 5 (o). F i n a l l y ,  t h e  b o a r d  d i d  n o t  h a v e  t h e  
a d v a n t a g e  o f  l e g a l  c o u n s e l  t o  c o u n t e r  t h e  a r g u m e n t s  
p r e s e n t e d  b y  c o u n s e l  t o  t h e  c a r r i e r s  a n d  w e r e  t h e r e f o r e  
l e f t  t o  r e n d e r  a d e c i s i o n  w i t h o u t  h a v i n g  a l l  t h e  f a c t s  
b e f o r e  t h e m .

B e c a u s e  o f  t h e  l a t t e r ,  I ' d  l i k e  t o  c o m m e n d  t h e  b o a r d  f o r  
m a k i n g  a d e t e r m i n a t i o n  t h a t  1 5 5 (o) a p p l i e d  t o  s e l f  i n s u r e r s  
a s  w e l l  a s  o t h e r  c a r r i e r s .  T h a t  w a s  c l e a r l y  t h e  i n t e n t  of 

t h e  l e g i s l a t u r e  a n d  t h e  b o a r d  w a s  a b l e  t o  d e t e r m i n e  t h a t  in 
s p i t e  o f  l e g a l  a r g u m e n t s  b y  c o u n s e l  t o  t h e  c o n t r a r y .

H o w e v e r ,  d u e  t o  t h e  d i s a d v a n t a g e s  l i s t e d  a b o v e ,  i n  C r e s s  
a n d  T o f s o n , t h e  B o a r d  a p p a r e n t l y  a g r e e d  w i t h  c o u n s e l  t o  t h e  
c a r r i e r s  t h a t :

* T h e  " t h r e s h o l d  i s s u e 11 w a s  w h e t h e r  c o m p e n s a t i o n  w a s  
due. T h i s  is in f a c t  n o t  a n  i s s u e  a t  all, o n l y  a 
f u n c t i o n  o f  b o i l e r  p l a t e  l e g a l  l a n g u a g e .  T h e
" c o m p e n s a t i o n  d u e "  l a n g u a g e  in 1 5 5 (o) s i m p l y
r e c o g n i z e s  t h a t  a c o n t r o v e r s i o n  c a n  o n l y  o c c u r  w h e n  a 
w o r k e r  h a s  a p p l i e d  f o r  s o m e  b e n e f i t  t h a t  m a y  b e  d u e  
t h e m  u n d e r  t h e  s y s t e m .  T h e  t r u e  " t h r e s h o l d  i s s u e "  
u n d e r  1 5 5 (o) is w h e t h e r  a c o n t r o v e r s i o n  w a s  f r i v o l o u s  
o r  u n f a i r .

* T h a t  a c o n t r o v e r s i o n  is n o t  f r i v o l o u s  o r  u n f a i r  if
t h e r e  is a n y  b a s i s  f o r  it e v e n  if t h e  a c t u a l  b a s i s  is
n o t  c l e a r l y  s t a t e d  in t h e  c o n t r o v e r s i o n  n o t i c e  o r  if
t h e  c a r r i e r  a m e n d s  a f r i v o l o u s  c o n t r o v e r s i o n  n o t i c e  at  
a l a t e r  d a t e  b y  p r o v i d i n g  a v a l i d  r e a s o n  . T h i s  
i n t e r p r e t a t i o n  e s s e n t i a l l y  r e n d e r s  1 1 5 (o) i n o p e r a b l e .  
S e c t i o n  1 1 5 (o) r e q u i r e s  i n s u r e r s  t o  m a k e  r e a s o n e d ,  
v a l i d  c o n t r o v e r s i o n s  u n d e r  t h r e a t  o f  s a n c t i o n s  b y  t h e  

D i v i s i o n  o f  I n s u r a n c e  f o r  f a i l u r e  t o  d o  so. U n d e r  

C r e s s  a n d  T o f s o n  r y  d i s i n c e n t i v e  f o r  u n f a i r  o r  
f r i v o l o u s  c o n t r o v e r s i o n s  is r e m o v e d .

* T h a t  1 5 5 (o) a p p l i e s  o n l y  t o  c a s e s  w h i c h  g e t  b e f o r e  t h e
b o a r d  f o r  o t h e r  r e a s o n s .  A s  s t a t e d  a b o v e ,  in a d o p t i n g  

1 5 5 ( o )  t h e  l e g i s l a t u r e  i n t e n d e d  t o  a u g m e n t  w h a t  t h e  
d i v i s i o n  s t a f f  a n d  b o a r d  w e r e  a l r e a d y  d o i n g ,  n o t



r e s t r i c t  t h e i r  c o n s i d e r a t i o n  o f  f r i v o l o u s  o r  u n f a i r  
c o n t r o v e r s i o n s  t o  t h e  f i v e  p e r c e n t  o f  t h e  c a s e s  t h a t  

c o m e  b e f o r e  t h e  b o a r d  f o r  o t h e r  r e a s o n s .

T h e  a r g u m e n t s  s e t  f o r t h  i n  C r o s s  a n d  T o f s o n  r e g a r d i n g  
1 1 5 (o) m u s t  n o t  s t a n d  u n c h a l l e n g e d .  T h e  p u r p o s e  o f  t h i s  

l e t t e r  i s  t o  a s s i s t  t h e  b o a r d  i n  r e e v a l u a t i n g  t h e  
i m p l e m e n t a t i o n  o f  1 1 5 (o) s o  t h a t  f u t u r e  c a s e s  c a n  b e  
c o n s i d e r e d  w i t h  f u l l  i n f o r m a t i o n  a t  h a n d  a n d  w i t h o u t  t h e  
t a i n t  o f  t h e  p r e c e d e n t  s e t  i n  t h e s e  c a s e s .

I n  c l o s i n g  l e t  m e  a d d  t h a t  I f i n d  i t  h a r d  t o  u n d e r s t a n d  h o w  
c o u n s e l  f o r  t h e  c a r r i e r s  c o u l d  p r e s e n t  t h e  a r g u m e n t s  t h e y  
d i d  w i t h  a s t r a i g h t  face. T h e s e  a r g u m e n t s  d e l i b e r a t e l y  
m i s i n t e r p r e t  t h e  s c o p e  a n d  i n t e n t  o f  1 1 5 (o). T h e  
l e g i s l a t u r e  s i m p l y  d i d  n o t  a n t i c i p a t e  a n y  p r o b l e m  w i t h  
1 1 5 (o) b e c a u s e  w e  f e l t  t h e  l a n g u a g e  w a s  c l e a r  a n d  
u n a m b i g u o u s .  F u r t h e r ,  c o u n s e l  w a s  a w a r e  o f  t h e  r e a s o n s  t h e  
l e g i s l a t u r e  a d o p t e d  1 1 5 (o) b e c a u s e  t h e y ,  u n l i k e  t h e  b o a r d  

m e m b e r s ,  p a r t i c i p a t e d  in t h e  p u b l i c  h e a r i n g  p r o c e s s  a n d  
l e g i s l a t i v e  d e l i b e r a t i o n s  t h a t  l e d  t o  i m p l e m e n t a t i o n  o f  t h e  
R e f o r m  A c t .

I n  s h o r t ,  t h e  b o a r d  w a s  m i s l e a d  b y  s p e c i o u s  a r g u m e n t s  
d e s i g n e d  t o  u n d e r m i n e  a s o u n d  p u b l i c  p o l i c y  p r o v i s i o n  t h a t  
w i l l  h e l p  t o  r e d u c e  f r i v o l o u s  a n d  u n f a i r  c o n t r o v e r s i o n s  a n d  
s i g n i f i c a n t l y  d e c r e a s e  t h e  c o s t  o f  t h e  w o r k e r s '  
c o m p e n s a t i o n  s y s t e m .  I u r g e  y o u  t o  t a k e  w h a t e v e r  s t e p s  a r e  
n e c e s s a r y  t o  i m p l e m e n t  1 1 5 (o) a s  w r i t t e n  a n d  a s  i n t e n d e d  b y  
t h e  l e g i s l a t u r e .

S i n c e r e l v .

R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r  
H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

E n c l o s u r e

cc: C o m m i s s i o n e r  J i m  S a m p s o n ,  D e p a r t m e n t  o f  L a b o r
S h a r i  K o c h m a n ,  D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n  
D a v e  W a l s h ,  D i v i s i o n  o f  I n s u r a n c e

d d / g b

a:1 5 5 (o)



H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E
A L A S K A  STATE LEGISLATURE P.O. B O X  Y, JUNEAU 99811

(907) *165-3892

S e p t e m b e r  14, 19 9 0

J a n  H a n s e n ,  C h i e f  o f  A d j u d i c a t i o n s  
D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n  
P.O. B o x  1 0 7 0 1 9  

A n c h o r a g e ,  A l a s k a  9 9 5 1 0

D e a r  M s .  H a n s e n :

I a m  w r i t i n g  t o  r e q u e s t  a n  u p d a t e  o n  h o w  c e r t a i n  c o n s u m e r  
p r o t e c t i o n  p r o v i s i o n s  o f  t h e  1 9 8 8  W o r k e r s '  C o m p e n s a t i o n  
R e f o r m  A c t  a r e  w o r k i n g .

S p e c i f i c a l l y ,  I ' m  i n t e r e s t e d  i n  A S  2 3 . 3 0 . 1 5 5 (o) a n d  o t h e r  
p r o v i s i o n s  d e a l i n g  w i t h  u n f a i r  o r  f r i v o l o u s  c o n t r o v e r s i o n s  
b y  i n s u r a n c e  c a r r i e r s .  A s  y o u  k n o w ,  t h e  i n t e n t  o f  s e c t i o n s  
s u c h  a s  A S  2 3 . 3 0 . 2 5 5 ( o )  w a s  t h a t  t h e y  b e  i n t e r p r e t e d  in t h e  

b r o a d e s t  s e n s e  t o  a u g m e n t  t h e  e f f o r t s  o f  t h e  D i v i s i o n  s t a f f  
a n d  t h e  B o a r d  t o  k e e p  t h e  D i v i s i o n  o f  I n s u r a n c e  i n f o r m e d  
a b o u t  a c t i o n s  b y  c a r r i e r s .

T e s t i m o n y  b e f o r e  t h e  l e g i s l a t u r e  p r i o r  t o  a d o p t i o n  o f  t h e  
A c t  i n d i c a t e d  t h a t  s o m e  c a r r i e r s  w e r e  r o u t i n e l y  

c o n t r o v e r t i n g  c l a i m s ,  f r i v o l o u s l y  d e n y i n g  w o r k e r s  m e d i c a l  
c o v e r a g e ,  a n d  m a y  b e  u s i n g  p r o v i s i o n s  u n d e r  t h e  l a w  t o  
h a r a s s  i n j u r e d  w o r k e r s  b y  r e q u i r i n g  t h e m  t o  s u b m i t  t o  
u n n e c e s s a r y  p r o c e d u r e s  a n d  t e s t i n g  i n  o r d e r  t o  d i s c o u r a g e  
t h e m  f r o m  p u r s u i n g  a r i g h t f u l  c l a i m .

S i n c e  o n l y  t h e  D i v i s i o n  o f  I n s u r a n c e  c a n  i n i t i a t e  a c t i o n  
a g a i n s t  a n  i n s u r a n c e  c a r r i e r  f o r  t h e s e  k i n d s  o f  p r a c t i c e s ,  
it w a s  n e c e s s a r y  t o  a s s u r e  t h a t  t h e y  w e r e  i n f o r m e d  w h e n  
s u c h  p r a c t i c e s  o c c u r  b y  t h e  p e o p l e  m o s t  l i k e l y  t o  b e  a w a r e  
o f  t h e m  - t h e  D i v i s i o n  o f  W o r k e r s '  C o m p e n s a t i o n  s t a f f  a n d  
the. B o a r d .  H e n c e  t h e  i n c l u s i o n  o f  s p e c i f i c  p r o v i s i o n s  
r e q u i r i n g  r e p o r t s  t o  t h e  D i v i s i o n  o f  I n s u r a n c e .

In a d o p t i n g  t h e s e  p r o v i s i o n s  i t  w a s  t h e  i n t e n t  o f  t h e  
l e g i s l a t u r e  t h a t  the;, b e  i n t e r p r e t e d  in t h e  b r o a d e s t  
p o s s i b l e  s e n s e .  W e  w e r e  a w a r e  t h a t  D i v i s i o n  s t a f f  d i d  
" w a t c h d o g "  c a r r i e r s  f o r  t h e s e  p r a c t i c e s .  H o w e v e r ,  w e  w e r e  
c o n c e r n e d  t h a t  t h e i r  e f f o r t s  w e r e  h a m p e r e d  b y  t h e  l a c k  o f  
s p e c i f i c  s t a t u t o r y  a u t h o r i t y  t o  d o  so. F u r t h e r  w e  w e r e  
c o n c e r n e d  t h a t  t h e  B o a r d  m a y  n o t  b e  a d e q u a t e l y  i n f o r m e d  
a b o u t  w h a t  t h e  s t a f f  k n e w  s i n c e  n o  r e p o r t i n g  m e c h a n i s m  w a s



in p l a c e  a n d  t h a t  t h e  D i v i s i o n  u l t i m a t e l y  r e s p o n s i b l e  f o r  

e n f o r c i n g  f a i r  s e t t l e m e n t  p r a c t i c e s  w o u l d  n o t  g e t  t h e  
i n f o r m a t i o n  t h e y  n e e d e d  t o  d o  t h e i r  j o b  a s  a r e s u l t .

By m a n d a t i n g  r e p o r t i n g  r e q u i r e m e n t s ,  w e  s o u g h t  to a u g m e n t  
c u r r e n t  s t a f f  e f f o r t s  a n d  to p r o t e c t  b o t h  t h e  B o a r d  a n d  t h e  
s t a f f  b y  p l a c i n g  t h e m  u n d e r  a s t a t u t o r y  r e q u i r e m e n t  s o  t h e y  
c o u l d  n o t  b e  a c c u s e d  o f  o v e r s t e p p i n g  t h e i r  a u t h o r i t y .  
P e r s o n a l l y ,  I r e m a i n  c o n c e r n e d  t h a t  w e  m a y  n o t  h a v e  c h o s e n  
t h e  r i g h t  w o r d s  t o  g e t  t h a t  m e s s a g e  a c r o s s .

S p e c i f i c a l l y ,  I ' d  l i k e  t o  k n o w  h o w  t h e  B o a r d  h a s  
i n t e r p r e t e d  t h e s e  p r o v i s i o n s ,  h o w  s t a f f  p r a c t i c e s  h a v e  b e e n  
e f f e c t e d  t h a t  t h a t  i n t e r p r e t a t i o n ,  w h e t h e r  t h e  s t a t u t o r y  
c h a n g e  is w o r k i n g  t h e  w a y  w e  i n t e n d e d  a n d ,  if not, w h a t  w e  
s h o u l d  d o  t o  c l a r i f y  t h e  l a n g u a g e .

Y o u r  t i m e l y  r e s p o n s e  t o  t h i s  i n q u i r y  w i l l  b e  m u c h  
a p p r e c i a t e d .

R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r  

H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

cc: J i m  S a m p s o n ,  D e p a r t m e n t  o f  L a b o r
D a v e  W a l s h ,  D i v i s i o n  o f  I n s u r a n c e

d d / g b
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R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r  
H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
P . O .  B o x  Y 
J u n e a u ,  A K  9 9 0 1 1

RE: A S  2 3 . 3 0 . 1 5 5 ( 0 )

D e a r  R e p r e s e n t a t i v e  D o n l e y :

T h a n k  y o u  f o r  y o u r  S e p t e m b e r  14, 1 9 9 0 ,  l e t t e r  r e q u e s t i n g
i n f o r m a t i o n  a b o u t  t h e  a p p l i c a t i o n  of A S  2 3 . 3 0 . 1 5 5 ( o ) .

S i n c e  y o u  a l s o  s p e c i f i c a l l y  r e q u e s t e d  h o w  t h e  b o a r d  h a s  
i n t e r p r e t e d  t h e  s t a t u t e ,  t h e  e f f e c t  of s t a f f  p r a c t i c e s ,  w h e t h e r  t h e  
s t a t u t e  is w o r k i n g  a c c o r d i n g  t o  t h e  i n t e n t  y o u  s e t  o u t  i n  y o u r  
l e t t e r ,  a n d  w h e t h e r  s t a t u t o r y  l a n g u a g e  n e e d s  t o  b e  c l a r i f i e d ,  I 
t h i n k  t h a t  I c a n  b e s t  u p d a t e  y o u  b y  p r o v i d i n g  a s e r i e s  o f  d o c u m e n t s  
w h i c h  I w i l l  i n d e x  a n d  c o m m e n t  u p o n  in t h i s  l e t t e r .

In l a t e  19 0 9  t h e  W o r k e r s '  C o m p e n s a t i o n  D i v i s i o n  ( D i v i s i o n )  
f i n a l l y  g o t  to A S  2 3 . 3 0 . 1 5 5(o) a n d  b e g a n  t o  w o r k  o n  p r o c e d u r e s .  B y  

a b o u t  F e b r u a r y  o r  M a r c h  o f  1990 the s t a f f  b e g a n  t o  a p p l y  its 
p r o c e d u r e s  as s e t  o u t  in A T T A C H M E N T  #1. T h e  b o a r d  a n d  s o m e  
D i v i s i o n  e m p l o y e e s  h a d  a l r e a d y  q u e s t i o n e d  s u b s e c t i o n  1 5 5 (o) 
v i o l a t i o n s  i n  a f e w  l e t t e r s  a n d  d e c i s i o n s  b e f o r e  t h e n ,  b u t  n o  
f o r m a l  a c t i o n  o r  r e f e r r a l s  h a d  b e e n  m a d e .  A t  t h e  b o a r d ' s  m e e t i n g  
in A p r i l  1990, I r e p o r t e d  t h e  p r o c e d u r e s  t h e  D i v i s i o n  h a d  w o r k e d  
o u t  to d e a l  w i t h  s u b s e c t i o n  155(o) a n d  a s k e d  t h e  b o a r d  if it w a n t e d  
t o  w r i t e  a n y  r e g u l a t i o n s  d e a l i n g  w i t h  s u b s e c t i o n  1 5 5 ( o ) . T h e  b o a r d  
i n s t r u c t e d  t h e  D i v i s i o n  to i m p l e m e n t  t h e  p r o c e d u r e s ,  a n d  t h e n ,  
a f t e r  s o m e  e x p e r i e n c e  i n  t h e  i m p l e m e n t a t i o n ,  r e p o r t  t h e  o u t c o m e  a t  
a f u t u r e  b o a r d  m e e t i n g  s o  it c o u l d  d e t e r m i n e  i f  r e g u l a t i o n s  w e r e  
n e e d e d .

F o l l o w i n g  t h e  b o a r d  m e e t i n g ,  I i n s t r u c t e d  m y  s t a f f  t o  
i m p l e m e n t  t h e  p r o c e d u r e s  in e a r n e s t .  A T T A C H M E N T  #2, a M a y  18, 1 9 9 0  
l e t t e r  f r o m  a t t o r n e y  S h e l b y  N u e n k e - D a v i s o n  r e p r e s e n t i n g  a n  

a d j u s t e r ,  a n d  A T T A C H M E N T  #3, m y  J u n e  11, 1 9 9 0  r e s p o n s e  t o  D a v i s o n ,  

i n d i c a t e  t h e  t y p e s  o f  a r g u m e n t s  b e i n g  r a i s e d  a g a i n s t  s u b s e c t i o n  

1 5 5 ( o ) ,  o u r  a p p l i c a t i o n  of it, a n d  t h e  D i v i s i o n ’s u n d e r s t a n d i n g  of 
t h e  p u r p o s e  o f  s u b s e c t i o n  1 5 5 ( o ) .

T h e  s t a f f  p u s h e d  t w o  c a s e s  i n v o l v i n g  c o n t r o v e r s i o n s  b e l i e v e d  

to b e  p a t e n t l y  f r i v o l o u s  u n d e r  a n y o n e ' s  i n t e r p r e t a t i o n  o f  t h e  w o r d
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t o  h e a r i n g  b e f o r e  t h e  b o a r d  o n  J u n e  1, 1990. A s  a r e s u l t  o f  t h o s e  
t w o  h e a r i n g s  t h e  b o a r d  i s s u e d  A T T A C H M E N T  #4, C r e s s  v. S t a t e  of 
A l a s k a , A W C B  No. 9 0 0 1 4 7  ( J u n e  29, 1 9 90), a n d  A T T A C H M E N T  #5, T o f s o n  
v. D o g g i e  M o t e l , A W C B  No. 9 0 0 1 5 2  ( J u l y  11, 1990 ) .  I h a v e  c o m m e n t e d  
u p o n  t h e  v a r i o u s  b o a r d  f i n d i n g s  a n d  c o n c l u s i o n s  a t  l e n g t h  in 
A T T A C H M E N T  #6, a J u l y  20, 1 9 9 0  m e m o  f r o m  m e  to m y  s t a f f  r e g a r d i n g  
A S  2 3 . 3 0 . 1 5 5 ( 0 ) ,  t h e  b o a r d ' s  i n t e r p r e t a t i o n  o f  it i n  C r e s s  a n d  
T o f s o n , a n d  h o w  I t h i n k  i t  s h o u l d  b e  a p p l i e d  in s e v e r a l  c a s e s .

F o r  t h e  p u r p o s e  o f  g e t t i n g  to w h a t  I t h i n k  y o u  a r e  m o s t  
c o n c e r n e d  a b o u t ,  I w i l l  m e n t i o n  t h r e e  o f  t h e  b o a r d ' s  
i n t e r p r e t a t i o n s  h e re.

(1) In b o t h  C r e s s  a n d  T o f s o n , t h e  b o a r d  c o n c l u d e d  t h a t  
b a s e d  o n  t h e  " c o m p e n s a t i o n  d u e "  l a n g u a g e  i n  s u b s e c t i o n  1 5 5 ( o ) ,  t h e 
t h r e s h o l d  q u e s t i o n  i n  a n y  f r i v o l o u s / u n f a i r  c o n t r o v e r s i o n  i n q u i r y  

m u s t  b e  w h e t h e r  c o m p e n s a t i o n  w a s  du e ,  w i t h  " d u e "  m e a n i n g  a c t u a l l y  
p a y a b l e ,  a t  t h e  t i m e  t h e  c o n t r o v e r s i o n  w a s  f i l e d .  I a d m i t  t h a t  I 
d i d n ' t  s e e  t h a t  i n t e r p r e t a t i o n  c o m i n g .  T h e  r e s u l t  is t h a t  
a d j u s t e r s  c a n  f i l e  t r u l y  o u t r a g e o u s  c o n t r o v e r s i o n s  w i t h  i m p u n i t y  as 

l o n g  as c o m p e n s a t i o n  is n o t  p a y a b l e  a t  t h e  time.- ( F o r  s o m e  
e x a m p l e s ,  s e e  A T T A C H M E N T  #6 a t  p a g e s  5-7.) T h e  D i v i s i o n  is 
p l a n n i n g  to g e t  s o m e  m o r e  c a s e s  b e f o r e  t h e  b o a r d  n e x t  m o n t h  i n  the 
h o p e  of g e t t i n g  a d i f f e r e n t  p a n e l  t o  r e v e r s e  t h a t  i n t e r p r e t a t i o n .  
I f  t h e  b o a r d  d o e s  n o t  r e v e r s e  t h a t  i n t e r p r e t a t i o n ,  t h e r e  w i l l  b e  
f e w  c a s e s  t h a t  c a n  b e  r e f e r r e d  t o  t h e  D i v i s i o n  o f  I n s u r a n c e  (DOI), 
n o  m a t t e r  h o w  r i d i c u l o u s  t h e  c o n t r o v e r s i o n .

(2) In C r e s s  t h e  b o a r d  d i d  i n t e r p r e t  t h e  w o r d  
" c o m p e n s a t i o n "  e x p a n s i v e l y  t o  i n c l u d e  n o t  o n l y  t i m e  l o s s  p a y m e n t s  
b u t  m e d i c a l  b e n e f i t s  as w e l l .

(3) In C r e s s  t h e  b o a r d  a l s o  d e c i d e d  t h a t  s u b s e c t i o n  
1 5 5 ( o )  s h o u l d  a p p l y  t o  a d j u s t e r s  h a n d l i n g  c a s e s  f o r  s e l f - i n s u r e d  
e m p l o y e r s  as w e l l .

A T T A C H M E N T S  #7 A N D  #8 s e t  f o r t h  m y  i d e a s  a b o u t  w h a t  I t h i n k  
is o r  m i g h t  b e  f r i v o l o u s  o r  u n f a i r  in v a r i o u s  c a s e  s e t t i n g s .  T h e  
p u r p o s e  of t h e s e  m e m o s  w a s  to p r o v i d e  s o m e  g u i d a n c e  a n d  e d u c a t i o n  
t o  t h e  s t a f f  in p r e p a r i n g  c a s e s  f o r  h e a r i n g .  A T T A C H M E N T  #9 

e x p l a i n s  h o w  I b e l i e v e  t h e  D i v i s i o n  c a n  u s e  t h e  u n f a i r  c l a i m s  
s e t t l e m e n t  p r a c t i c e s  r e g u l a t i o n s  t o  h e l p  t r y  t o  c o n t r o l  i m p r o p e r  
a d j u s t e r  b e h a v i o r  i n  v i e w  o f  t h e  s e v e r e  l i m i t a t i o n s  o f  A S  
2 3 . 3 0 . 1 5 5 ( 0 ) .

T h e  D i v i s i o n  is i n  t h e  p r o c e s s  of p r e p a r i n g  s e v e r a l  c a s e s  f o r  

b o a r d  h e a r i n g .  A T T A C H M E N T S  119, #10, a n d  #11 a r e  c o r r e s p o n d e n c e  
f r o m  a t t o r n e y  D a v i s o n  to m y  s t a f f ,  m y  r e s p o n s e ,  a n d  D a v i s o n ' s  r e p l y  
i n  r e l a t i o n  to f i v e  o f  t h o s e  c a s e s .  I b e l i e v e  D a v i s o n ' s  l e t t e r s  

i n d i c a t e  t h e  z e a l o u s  a p p r o a c h  t h a t  has b e e n  t a k e n  to t h e  D i v i s i o n ' s



a t t e m p t s  t o  a p p l y  s u b s e c t i o n  1 5 5 ( o ) .

W i t h  r e g a r d  to t h e  e f f e c t  o f  t h e  D i v i s i o n ' s  a t t e m p t s  t o  a p p l y  
s u b s e c t i o n  1 5 5 (o), h e r e  a r e  t h e  n u m b e r s  of c o n t r o v e r s i o n  n o t i c e s  
f i l e d  s i n c e  J a n u a r y  1990:
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M o n t h

C o m p e n s a t i o n  
R e p o r t s  
F i l e d  (No.)

C o n t r o v e r s i o n  
N o t i c e s  
F i l e d  (No.)

P e r c e n t a g e  o f  
C o n t r o v e r s i o n s  t o  
C o m p e n s a t i o n  R p t s

J a n u a r y 1 , 7 7 6 624 35%

F e b r u a r y 1 , 8 6 2 5 1 7 2 8 %

M a r c h 1 , 9 5 0 5 6 7 2 9 %

A p r i l 1 , 9 8 9 5 3 0 2 7 %

M a y 1 , 9 4 9 4 1 9 21%

J u n e 2 , 0 6 3 5 6 1 2 7 %

J u l y 1 , 9 8 5 5 0 6 26%

A u g u s t 2 , 1 9 6 6 3 1 2 9 %

A l t h o u g h  t h e r e  is n o t  a n  a b s o l u t e  r e l a t i o n s h i p  b e t w e e n  t h e  n u m b e r  

o f  c o m p e n s a t i o n  r e p o r t s  f i l e d  a n d  t h e  n u m b e r  of c o n t r o v e r s i o n s  
f i l e d ,  c o m p e n s a t i o n  r e p o r t s  r e f l e c t  t i m e  l o s s  c l a i m s  a c t i v i t y .  

A c c o r d i n g l y ,  as a g e n e r a l  r u l e ,  w h e n  m o r e  d e c i s i o n s  a r e  b e i n g  m a d e  
a b o u t  t i m e  l o s s  p a y m e n t s  ( m o r e  c o m p e n s a t i o n  r e p o r t s  b e i n g  f i l e d ) ,  
I w o u l d  e x p e c t  m o r e  d e c i s i o n s  t o  d e n y  b e n e f i t s  ( m o r e  c o n t r o v e r s i o n  
n o t i c e s  b e i n g  f i l e d )  to b e  m a d e ,  s o  I t h i n k  t h e  p e r c e n t a g e  is 
h e l p f u l .  A s  y o u  c a n  see, t h e r e  w a s  a m a r k e d  d e c r e a s e  i n  t h e  
p e r c e n t a g e  o f  c o n t r o v e r s i o n  n o t i c e s  f i l e d  in M a y .  I t h i n k  i t  w a s  
r e l a t e d  t o  t h e  r e a l i z a t i o n  t h a t  t h e  D i v i s i o n  w a s  t a k i n g  a p r e t t y  
s t r i n g e n t  l o o k  a t  s u b s e c t i o n  1 5 5 ( o ) .  H o w e v e r ,  as y o u  c a n  a l s o  s e e ,  
t h e  n u m b e r s  h a v e  p r e t t y  m u c h  r e t u r n e d  t o  p r i o r  l e v e l s  i n  J u n e ,  J u l y  
a n d  A u g u s t .  It a p p e a r s  to m e  t h a t  t h e  D i v i s i o n ' s  a p p l i c a t i o n  o f  
s u b s e c t i o n  1 5 5 ( o )  h a s  h a d  l i t t l e  e f f e c t  o n  t h e  n u m b e r s  o f  
c o n t r o v e r s i o n  n o t i c e s  filed.

H o w e v e r ,  s i n c e  w e  d o  c o n t i n u e  t o  r e v i e w  e v e r y  c o n t r o v e r s i o n  

n o t i c e  f i l e d ,  w e  c a n  s a y  t h a t  a d j u s t e r s  h a v e  g e n e r a l l y  i m p r o v e d  t h e  

q u a l i t y  o f  t h e  i n f o r m a t i o n  t h e y  p r o v i d e  o n  c o n t r o v e r s i o n  n o t i c e s .  
T h o u g h  I c o n s i d e r  s u b s e c t i o n  1 5 5 (o) a d i s a p p o i n t m e n t  b e c a u s e  t h e  

b o a r d ' s  i n t e r p r e t a t i o n  o f  i t  t o  d a t e  h a s  so l i m i t e d  it, I t h i n k  

t h a t  s o m e  b e n e f i t  h a s  r e s u l t e d  f r o m  it. N o n e t h e l e s s ,  b e f o r e
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s u b s e c t i o n  1 5 5 (o), I t h i n k  t h e r e  is n o  d o u b t  t h a t  t h e  D i v i s i o n  
w o u l d  h a v e  r e p o r t e d  the T o f s o n  c o n t r o v e r s i o n  to DOI. T h e  C r e s s  
c o n t r o v e r s i o n  w o u l d  n o t  h a v e  b e e n  r e p o r t e d  b e c a u s e  t h e  e m p l o y e r  w a s  
s e l f - i n s u r e d ,  a n d  D O I  t a k e s  t h e  p o s i t i o n  t h a t  b e c a u s e  t h e  b o a r d  h a s  
j u r i s d i c t i o n  o v e r  s e l f - i n s u r a n c e ,  D O I  h a s  no j u r i s d i c t i o n  o v e r  
a d j u s t e r s  f o r  s e l f - i n s u r e d s . In s u m ,  I t h i n k  t h a t  s u b s e c t i o n  
155(o) h a s  p r o d u c e d  s o m e  l i m i t e d  b e n e f i t s  t o  t h e  s y s t e m ,  b u t  t h e  
D i v i s i o n  w a s  f r e e r  to r e f e r  a d j u s t e r  m i s b e h a v i o r  to D O I  b e f o r e  
s u b s e c t i o n  1 5 5 ( o ) ' s  e n a c t m e n t .

In v i e w  o f  t h e  i n t e r p r e t a t i o n s  a l r e a d y  g i v e n  to s u b s e c t i o n  
155(o) a n d  s o m e  o f  t h e  a r g u m e n t s  b e i n g  r a i s e d ,  I w o u l d  s u g g e s t  t h a t  
i t  b e  a m e n d e d 1 s o m e w h a t  a l o n g  t h e  f o l l o w i n g  l i n e s :

(o) T h e  b o a r d  s h a l l  p r o m p t l y  n o t i f y  t h e  d i v i s i o n  of 

i n s u r a n c e  if t h e  b o a r d  d e t e r m i n e s  t h a t  t h e  e m p l o y e r ' s  
i n s u r e r  h a s  f i l e d  a n o t i c e  o f  c o n t r o v e r s i o n  f o r  a 
f r i v o l o u s  o r  u n f a i r  r e a s o n  [ F R I V O L O U S L Y  O R  U N F A I R L Y  
C O N T R O V E R T E D  C O M P E N S A T I O N  D U E  U N D E R  T H I S  C H A P T E R ]  . A f t e r  
r e c e i v i n g  n o t i c e  f r o m  t h e  b o a r d ,  t h e  d i v i s i o n  o f  
i n s u r a n c e  s h a l l  d e t e r m i n e  if t h e  i n s u r e r  h a s  c o m m i t t e d  a n  

u n f a i r  c l a i m s  s e t t l e m e n t  p r a c t i c e  u n d e r  A S  2 1 . 3 6 . 1 2 5 .
W h e n  t h e  b o a r d  d e t e r m i n e s  t h a t  t h e  a d j u s t e r  f o r  a s e l f -  

i n s u r e d  e m p l o y e r  has f i l e d  a n o t i c e  o f  c o n t r o v e r s i o n  f o r  

a f r i v o l o u s  o r  u n f a i r  r e a s o n ,  t h e  b o a r d  s h a l l  c o n s i d e r  

t h e  s e l f - i n s u r e d  e m p l o y e r ' s  c l a i m s  a d j u s t i n g  p r a c t i c e s  in 
d e t e r m i n i n g  w h e t h e r  to c a n c e l  o r  r e n e w  a s e l f - i n s u r a n c e  
c e r t i f i c a t e .

T h i s  p r o p o s e d  l a n g u a g e  e l i m i n a t e s  t h e  " c o m p e n s a t i o n  d u e "  

i n t e r p r e t a t i o n  p r o b l e m  in C r e s s  a n d  T o f s o n . It a l s o  e l i m i n a t e s  a n y  

p o t e n t i a l  n a r r o w  i n t e r p r e t a t i o n  o f  t h e  m e a n i n g  of t h e  w o r d  
" c o m p e n s a t i o n . "  F i n a l l y ,  it r e q u i r e s  t h e  b o a r d  t o  l o o k  a t  t h e  w o r k  
o f  s e l f - i n s u r e d s '  a d j u s t e r s  as c l o s e l y  as t h a t  of i n s u r e r s '  
a d j u s t e r s .  T h e  o n e  p r o b l e m  it d o e s n ' t  f i x  t h a t  I a m  c o n c e r n e d  
a b o u t  is t h e  a r g u m e n t  r a i s e d  b y  D a v i s o n  ( a n d  o t h e r s ) ,  a n d  o b v i o u s l y  
p e r s u a s i v e  t o  b o a r d  m e m b e r  D o n a l d  R. S c o t t  in C r e s s , t h a t  
s u b s e c t i o n  1 5 5 (o) a p p l i e s  o n l y  t o  c a s e s  w h i c h  g e t  b e f o r e  t h e  b o a r d  
f o r  o t h e r  r e a s o n s  (le s s  t h a n  5% o f  t h e  c a s e s ) .  I d o n ' t  k n o w  h o w  

t o  f i x  t h a t .

B e c a u s e  I w a n t  to b e  s u r e  t h a t  n o  o n e  c a n  s h o w  t h a t  t h e y  h a v e  
n o t  r e c e i v e d  a f a i r  h e a r i n g  b e f o r e  t h e  b o a r d ,  I h a v e  k e p t  
A T T A C H M E N T S  It6, #7, #8, #9, a n d  #11 o u t  o f  t h e  b o a r d  f i l e s .  I d o  
n o t  w a n t  t h e  b o a r d  to s e e  t h e m  w h i l e  a n y  o f  the c a s e s  r e f e r r e d  to  
in t h e m  m i g h t  b e  u n d e r  c o n s i d e r a t i o n .  I w o u l d  a p p r e c i a t e  y o u r  
k e e p i n g  t h e s e  d o c u m e n t s  c o n f i d e n t i a l  u n t i l  I l e t  y o u  k n o w  t h a t  
t h e r e  is n o  l o n g e r  a n y  n e e d  f o r  c o n c e r n .

If y o u  n e e d  a n y  furth er  i n f o r m a t i o n  a b o u t  the  a p p l i c a t i o n  a n d
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e f f e c t s  of A S  2 3 . 3 0 . 1 5 5 ( o ) , p l e a s e  l e t  m e  k n o w .

Vej^Wfotul-y y o u r s ,

Hanserj 
C h Let— o-f'Ad j u d  1 c a t i o n

E n d s .

cc: J i m  S a m p s o n ,  C o m m i s s i o n e r ,  D e p a r t m e n t  o f  L a b o r
S h a r i  K o c h m a n ,  D i r e c t o r ,  W o r k e r s '  C o m p e n s a t i o n  D i v i s i o n  
D a v e  W a l s h ,  D i r e c t o r ,  D i v i s i o n  o f  I n s u r a n c e
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AAA Fence, Inc Anchorage, AK
ABC Company Anchorage, AK
Acme Drafting Service Anchorage, AK
Acme Fence Company Anchorage, AK
Acreage Systems, Inc. Anchorage, AK
Adjustco of Alaska, Inc. Anchorage, AK
AeroMap U. S., Inc Anchorage, AK
AK Department of Labor, Workers’ Comp Anchorage, AK
Alascom, Inc. Anchorage, AK
Alaska Airlines Seattle, WA
Alaska Airlines Seattle, WA
Alaska Airlines, Inc Anchorage, AK
Alaska Business Insurance Anchorage, AK
Alaska Business Insurance Anchorage, AK
Alaska Business Insurance Anchorage, AK
Alaska Cleaners Anchorage, AK
Alaska Corporation Wasilia, AK
Alaska Council On Prevention Of Alcohol & Anchorage, AK
Alaska Glacier Seafood Co. Petersburg, AK
Alaska Housing Finance Corporation Anchorage, AK
Alaska Mechanical, Inc. Anchorage, AK
Alaska Medical Maintenance Anchorage, AK
Alaska Miners' Association Fairbanks, AK
Alaska National Insurance Company Anchorage, AK
Alaska National Insurance Company Anchorage, AK
Alaska National Insurance Company Anchorage, AK
Alaska National Insurance Company Anchorage, AK
Alaska Oil Marketer's Association Fairbanks, AK
Alaska Oilfield Maintenance Soldotna, AK
Alaska Petroleum Contractors Anchorage, AK
Alaska Professional Career Counselors Anchorage, AK
Alaska Professional Counselors Anchorage, AK
Alaska Pulp Corporation Seattle, WA
Alaska Pulp Corporation Sitka, AK
Alaska Pulp Corporation Sitka, AK 99835
Alaska Rubber and Supply Anchorage, AK
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CampEFiy
Alaska Rural Electric Cooperative Association
Alaska Sales & Service
Alaska Schools Insurance Company
Alaska Sheet Metal
Alaska Spring Company
Alaska State Chamber of Commerce
Alaska State Chamber of Commerce
Alaska State Medical Association
Alaska Support Industry Alliance
Alaska Timber Insurance Exchange
Alaska Truss & Millwork
Alaska Underground Electric Company
Alaska-West Express, Inc
Alchem, Inc.
Allied Constuction Services
Allvest Laboratories
Alyeska Air Service
Alyeska Pipeline Service Company
Alyeska Pipeline Service Company
Alyeska Resort
American Roofing
American Society of Safety Engineers - 
Anchorage Cold Storage 
Anchorage Nissan 
Anchorage Refuse, Inc 
Anchorage Sand & Gravel Company 
Anchorage School District 
Anchorage School District 
Anchorage Telephone Utility 
Anchorage Towing & Recovery 
Aoki Bothers Construction 
Applegate Constuction 
APSI
ARCO Alaska, Inc 
ARCO Alaska, Inc 
ARCO Alaska, Inc

C l tv  /S to to /Z lP

Anchorage, AK 
Anchorage, AK 
Juneau, AK 
Anchorage, AK 
Anchorage, AK 
Juneau, AK 
Anchorage, AK 
Anchorage, AK 
Fairbanks, AK 
Ketchikan, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Girdwood, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK 
Fairbanks, AK 
Anchorage, AK 
Anchorage, AK 
Anchorage, AK
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ARCO Alaska, Inc Anchorage, AK
Arctic Adjusters, Inc. Anchorage, AK
Arctic Coiled Tubing Anchorage, AK
Arctic Coiled Tubing, Inc Anchorage, AK
Arctic Foundations, Inc, Anchorage, AK
Arctic Slope Regional Corporation Barrow, AK 99723
Arctic Welding Supply Anchorage, AK
Associated General Contractors' - Alaska Anchorage, AK
Aurora Towing Anchorage, AK
Autocraft Anchorage,
Automated Laundry Systems Anchorage, AK
Bailey's Rent-All Anchorage, AK
Bailey's Rent-All Anchorage, AK
Barron Constuction Anchor Point, AK
Beese, Epps, & Potts Anchorage, AK
Belarde Brothers Anchorage, AK
Bell Homes Anchorage, AK
Bendeil & Associates Anchorage, AK
Best Western Ba *a',t Inn Anchorage, AK
Best Western Barrett Inn Anchorage, AK
BP Exploration Company Anchorage, AK
BP Exploration Company Anchorage, AK
BP Exploration Company Anchorage, AK
Bristol Bay Contractors, Inc King Salmon, AK
Burger King of Alaska Anchorage, AK
Burger King of Alaska Anchorage, AK
Burkhart's Stores Palmer, AK 99645
Burnett & Son Constuction Juneau, AK
Bushnell & McMahon Wasilla, AK
C. H. 1. of Alaska, Inc, Anchorage, AK
C & H Mechanical Insulation Douglas, AK
Canal Marine Company Haines, AK 99827
Carrs Quality Centers Anchorage, AK
Carrs Quality Centers Anchorage, AK
Catering Contractors International Anchorage, AK
Central Alaska Construction Soldotna, AK

3
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Central Plumbing and Heating, Ino Anchorage, AK
CH2M Hill, Inc. Anchorage, AK
Channel Corporations Juneau, AK
Charter College Anchorage, AK
Chugach Electric Association, Inc Anchorage, AK
Chugach Timber Anchorage, AK
Cigna Companies Anchorage, AK
Cimarron Holdings, Inc Prudhoe Bay, AK
City and Borough of Sitka Sitka, AK 99835
City of Fairbanks Fairbanks, AK
City of Fairbanks Fairbanks, AK
Club Paris Anchorage, AK
CMW Company Anchorage, AK
Cold Weather Contractors, Inc Anchorage, AK
Collins and Associates Anchorage, AK
Collins & Associates Anchorage, AK
Cominco Alaska, Inc Anchorage, AK
Cominco Alaska, Inc Kotzebue, AK
Commercial Claims Service Anchorage, AK
Compensation Risk Consultants Fairbanks, AK
Compensation Risk Consultants Fairbanks, AK
Comprehensive Rehabilitation Services Anchorage, AK
Comprehensive Rehabilitation Services, Inc Anchorage, AK
Conam Alaska Anchorage, AK
Conam Alaska Anchorage, AK
Consolidated Enterprises Anchorage, AK
Construction Machinery, Inc Anchorage, AK
Control Craft, Inc Anchorage, AK
Cook Inlet Regional, Inc Anchorage, Ak
Corporate Communication Strategies Anchorage, AK
Corroon & Black, Inc. Anchorage, AK
Costello Custom Jewelry Design Anchorage, AK
Crawford & Company Fairbanks, AK
Crawford & Company Anchorage, AK
Crawford & Company Anchorage, AK
Crawford Health & Rehabilitation Service Anchorage, AK
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Crossroads Lounge Anchorage, AK
CRW Engineering Group Anchorage, AK
CTI, Inc Anchorage, AK
Daita Door Sales Anchorage, AK
Dar-Con Corporation Anchorage, AK
Davison & Davison, Inc Anchorage, AK
DeBarr Quality Cleaners & Laundromat Anchorage, AK
Delaney, Wiles, Hayes, Reitman Anchorage, AK
Denali Drilling Company Anchorage, AK
Denali Insurance Brokers Anchorage, AK
Denali Transportation Corporation Fairbanks, AK
Denny’s of Alaska, Inc Anchorage, AK
Designer Realty Kenai, AK 99611
Diamond Anchorage, AK
DJ's Alaska Rentals Anchorage, AK
Doyon Drilling, Inc., J.V. Anchorage, AK
Doyon Drilling, Inc, J.V. Anchorage, AK
DVR - Evaluation Center Anchorage, AK
Dynair Services Anchorage, AK
E. C. Phillips & Son, Inc. Ketchikan, AK
E & T Electronics Anchorage, AK
Eagle Pacific Insurance Anchorage, AK
Earthmovers, Inc Fairbanks, AK
Ensearch Alaska Construction, Inc Anchorage, AK
Ensearch Alaska Constuction, Inc Anchorage, AK
ENSTAR Anchorage, AK
Equipment Engineering & Rebuild Soldotna, AK
Eyak Native Corporation Cordova, AK
F&W Construction Co, Inc Anchorage, AK
Fairbanks Chamber of Commerce Fairbanks, AK
Fairbanks Distributors Fairbanks, AK
Fairbanks Machine & Steel Fairbanks, AK
Fairbanks Memorial Hospital Fairbanks, AK
Fairbanks Memorial Hospital Fairbanks, AK
Fairbanks Newsminer Fairbanks, AK
Fairbanks North Star Borough Fairbanks, AK
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C&mpony City /S tato /Z lD

Fairbanks North Star School District Fairbanks, AK
Faulkner, Banfield, Doogan, & Holmes Anchorage, AK
Florcraft, Inc Fairbanks, AK
Foster's Fine Finishes Anchorage, AK
Fountain Development.lnc Fairbanks, AK
Four Star Terminal Anchorage, AK
Fracrnaster, Ltd Anchorage, AK
Fracmaster, Ltd Anchorage, AK
GE Government Services Anchorage, AK
General Communication, Inc Anchorage, AK
Ghemm Company Fairbanks, AK
Global Services, Inc Anchorage, AK
Golden Wheel Amusement Co Anchorage, AK
Greater Fairbanks Chamber of Commerce Fairbanks, AK
Greater Sitka Chamber of Commerce Sitka, AK 99835
Greens Creek Mining Company Juneau, AK
Gross Alaska Inc Juneau, AK
GSL Oilfield Services Anchorage, AK
GTE Alaska Incorporated Anchorage, AK
H & H Contractors Fairbanks, AK
H & S Warehouse, Inc. Anchorage, AK
H & S Warehouse, Inc Fairbanks, AK
Halsingland Hotel Haines, AK 99827
Hanson Dispute Resolution Service Kenai, AK 99611
Hartig, Rhodes, Norman, Mahoney & Anchorage, AK
Herndon and Thompson Homer, AK 99603
Hickel Investment Corporation Anchorage, AK
Hickel Investment, Inc. Anchorage, AK
High Drive Drilling and Blasting Sitka, AK 99835
Hoffman Constuction Company Anchorage, AK
Holland American Lines Seattle, WA
Holland & Sons Construction Company Kenai, AK 99611
Homer Electric Association Kenai, AK 99611
Homer Medical Clinic Homer, AK 99603
Homestate Insurance Brokers of Alaska, Inc. Anchorage, AK
Hope Cottages Anchorage. AK
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Horst Construction Company Juneau, AK
Hotel Captain Cook Anchorage, AK
Humana Hospital Anchorage, AK
Icicle Seafoods Seward, AK
IICC Anchorage, AK
Industrial Indemnity Anchorage, AK
Industrial Roofing, Inc Anchorage, AK
Inlet View Services Anchorage, AK
Interior Builders' Association Fairbanks, AK
International In-Flight Catering Service Anchorage, AK
International Mechanical, Inc Anchorage, AK
Irish Trucking Fairbanks, AK
J. D. Dozer & Equipment Service Co Tok, AK 99780
J D Glass and Door Juneau, AK
J & S Steamway Anchorage, AK
Jackovich Tractor & Equipment Fairbanks, AK
Jay D Smith Insurance Wasilla, AK
JBCS Consulting Anchorage, AK
Jerry Reinwand Juneau, AK
Jimmy Gibbs Mechanical Soldotna, AK
Joe's Oilfield Service, Inc Anchorage, AK
John's Self Serve Chevron Anchorage, AK
Johnson-Brisk, Inc Nome, AK 99762
K. S, K., Inc Nenana, AK
K&L Distributors Anchorage, AK
Kay, Saville, Coffey, Hopwood & Schmid Anchorage, AK
Ken's Electronic Service Anchorage, AK
Kenai Chamber of Commerce Kenai, AK 99611
Kenai Peninsula Borough Kenai, AK 99611
Kenai Peninsula Builders Association Kenai, AK 99611
Kenai Penninsula Borough Kenai, AK 99611
Ketchikan Pulp Company Ketchikan, AK
Ketchikan Pulp Company Ketchikan, AK
KFAR Radio Fairbanks, AK
KIMO-TV Channel 13 ABC Anchorage, AK
Klawock Heenta Corp Klawock, AK
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Kluane Construction Anchorage, AK
Kluane Construction Anchorage, AK
Klukwan Forest Products, Inc Juneau, AK
Klukwan Inc Juneau, AK
Koncor Forest Products Anchorage, AK
Korobkin Construction of Alaska Anchorage, AK
KSRM Soldotna, AK
KTBY - TV Channel 4 Anchorage, AK
Kumin Associates Anchorage, AK
Kurt's Construction Delta Junction,
L&D Mechanical Anchorage, AK
Lamonts Anchorage, AK
Lamonts Bellevue, WA
Linford of Alaska Anchorage, AK
Linford of Alaska, Inc Anchorage, AK
Little Red Services, Inc Anchorage, AK
Livingston Slone, Inc. Anchorage, AK
Long Island Development, Inc. Juneau, AK
Lynden Incorporated Anchorage, AK
Lynden Incorporated Anchorage, AK
Lynden Incorporated Anchorage, AK
M & B Plumbing Anchorage, AK
M&O Auto Parts, Inc Fairbanks, AK
M-W Drilling, Inc Anchorage, AK
Madison Lumber and Hardware Ketchikan, AK
Mammoth of Alaska Anchorage, AK
Mapco Petroleum, Inc North Pole, AK
Mapco Petroleum, inc Fairbanks, AK
Marathon Oil Company Anchorage, AK
Marathon Oil Company Anchorage, AK
Mark Air Anchorage, AK
Marketing & Management Consultants Anchorage, AK
Mary Conrad Center Anchorage, AK
Mat-Su Borough School District Palmer, AK
Mat-Su Borough School District Palmer, AK 99645
Mat-Su, Inc Anchorage, AK



W .  C .  C . A .  M e m b e r s h ip

Cpmafiny C ltv  /Stato/ZIo

Matanuska Telephone Association Palmer, AK 99645
Matanuska Telephone Association Palmer, AK 99645
Matrix Construction Company Anchorage, AK
McDonalds of Ketchikan Ketchikan, AK
Meaux, Bowers, & Cronin Anchorage, AK
Mechanical Contractors of Fairbanks Fairbanks, AK
Medical Data Systems Eagle River, AK
Medical Indemnity Corporation of Alaska Anchorage, AK
Midas Muffler Shop Anchorage, AK
Midas Muffler Shop Anchorage, AK
Mitkof Lumber Petersburg, AK
Moore Heating, Air Conditioning, $ Anchorage, AK
Moritz Painting, Inc Anchorage, AK
Multiple Risk Managers Anchorage, AK
Multiple Risk Managers, Inc. Anchorage, AK
Municipality of Anchorage Anchorage, AK
Mush Inn Anchorage, AK
Nabors Alaska Anchorage, AK
Nabors Alaska Drilling, Inc. Anchorage, AK
NANA/Marriott Anchorage, AK
Natchiq, Inc Anchorage, AK
National Bank of Alaska Anchorage, AK
National Electrical Contractors Assn. Anchorage, AK
NCCI Agoura Hills, CA
NOP Constuction Company Anchorage, AK
NFIB Auke Bay, AK
Nibert's Remodel & Repair Company Anchorage, AK
Norgasco, Inc Anchorage, AK
North Country Design & Development Anchorage, AK
North Country Drywall Wasilla, AK
Northern Adjusters, Inc Anchorage, AK
Northern Adjustors, Inc. Anchorage, AK
Northern Air Cargo Anchorage, AK
Northern Oilfield Services, Inc. Anchorage, AK
Northern Rehabilitation Services Fairbanks, AK
Northern Rehabilitation Services Anchorage, AK
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Northland VFW Post 10252 Anchorage, Al<
Northwest Technical Services, Inc. Anchorage, AK
Nutak Trading Company Juneau, AK
Nye Frontier Ford Wasilla, AK
Oriental Gardens Anchorage, AK
Our Lady of Compassion Care Center Anchorage, AK
PA Productions Anchorage, AK
Pacific American Commercial Co Seattle, WA
Pacific Movers Anchorage, AK
Pacific Rim Publishing Anchorage, AK
Pacific Telecom Vancouver, WA
PacRim Construction Services Anchorage, AK
Palmer Chevron Palmer, AK 99645
Pan Alaska International Inc Anchorage, AK
Parker Drilling Company Anchorage, AK
Parker Drilling Company Anchorage, AK
PEAK Oilfield Service Co Anchorage, AK
Penner Construction Company Soldotna, AK
Petersburg Insurance Center Petersburg, AK
Physical Therapy Center Juneau, AK
Pink Elophant Car Wash Anchorage, AK
Piquiniq Management Corporation Anchorage, AK
Pool Arctic Alaska Anchorage, AK
Pool Arctic Alaska, Inc. Anchorage, AK
Pool Company Anchorage, AK
Price CIRI Constuction Anchorage, AK
Price-CIRI Constuction Company Anchorage, AK
Professional Adjustors of Alaska Anchorage, AK
Professional Staff Leasing Anchorage, AK
Prosser Constuction Company Anchorage, AK
Providence Hospital Anchorage, AK
QWIK Lube Anchorage, AK
R G & B Contractors, Inc. Anchorage, AK
R. Robert Bell & Associates Anchorage, AK
R & T Constuction, Inc Anchorage, AK
RSS Fleet Homer, AK 99603
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Rain Proof Roofing Company, Inc Anchorage, AK
Reeve Aleutian Aiiways Anchorage, AK
Reeve Aleutian Airways, Inc Anchorage, AK
Resource Agency Juneau, AK
Resource Development Council Anchorage, AK
RG & B Contractors Anchorage, AK
Ribelin Lowell & Co Anchorage, AK
Ribelin Lowell & Co Anchorage, AK
Richards Enterprises, Inc Anchorage, AK
Risk System Development Anchorage, AK
Robert Powell Construction Company Anchorage, AK
Robertson, Monagle, and Eastaugh Anchorage, AK
Roll'n Alaska Anchorage, AK
Rollins Burdick Hunter Anchorage, AK
Ron's Oilfield Services Company Kenai, AK 99611
RSVP Maid Service Anchorage, AK
S & S Welding Anchorage, AK
Safeway Stores Bellevue, WA
Sandstrom and Sons Anchorage, AK
Saupe Enterprises Fairbanks, AK
Schafer Enterprises Anchorage, AK
Scott Wetzel Services, Inc. Anchorage, AK
Scott Wetzel Services, Inc Anchorage, AK
Sea-land, Inc Anchorage, AK
Sealaska Corporation Juneau, AK
Sealaska Corporation Juneau, AK
Sealaska Timber Ketchikan, AK
Sears, Roebuck & Company Anchorage, AK
Shell Western E&P, Inc Kenai, AK 99611
Sitka Sound Seafoods Sitka, AK 99835
SM & W Company Anchorage, AK
Small Business Development Center Anchorage, AK
Smith International Anchorage, AK
Smyth Moving Service, Inc Anchorage, AK
Soderberg Logging and Constuction Ketchikan, AK
Spenard Builders Supply Anchorage, AK
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Spenard Builders Supply, Inc Anchorage, AK
Staley Dellsio Cook & Sherry Inc Anchorage, AK
State Department of Labor Juneau, AK
State Farm Insurance Anchorage, AK
State Farm Mutual Insurance Co Anchorage, AK
Steel Fabricators, Inc Anchorage, AK
Steffenworks Sitka, AK 99835
Stewart Title Company of Alaska Anchorage, AK
Stiklne Inn Wrangell, AK
Stone, Waller, & Jenicek Anchorage, AK
Sunset Inn Fairbanks, AK
Superior Plumbing and Heating Anchorage, AK
Swanson General Contractors Anchorage, AK
T&K Enterprises Eagle River, AK
Tab Electric Anchorage, AK
TAB Electric, Inc. Anchorage, AK
Tanadqusix Corporation Anchorage, AK
Taylored Construction Services, Inc Anchorage, Ak
Terminal Oil Sales, Inc Homer, AK 99603
Tesoro Alaska Kenai, AK 99611
The Alliance Anchorage, AK
The Anchorage Hilton Anchorage, AK
The Anchorage Hilton Anchorage, AK
The Andrews Group, Inc Anchorage, AK
The Equitable Life Insurance Society Anchorage, AK
The Office Place Anchorage, AK
The Sullivan Group Anchorage, AK
The Woodcutters Craig, AK 99921
TMI Management Fairbanks, AK
Toppers Oil Corporation, Inc. Anchorage, AK
Totem Ocean Trailer Express Anchorage, AK
Totem Ocean Trailer Express, Inc. Seattle, WA
U-Haul Company Anchorage, AK
Udelhoven Oilfield System Services, Inc Anchorage, AK
Underwater Construction Company Anchorage, AK
Underwater Constuction Anchorage, AK
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Unified Fairbanks Fairbanks, AK
Unit Company Anchorage, AK
Unitech of Alaska Anchorage, AK
Universal Sen/ices Anchorage, AK
University of Alaska Fairbanks, AK
Unocal Kenai, AK 99611
Unocal Chemical Division Kenai, AK 99611
Unocal Corporation Los Angeles, CA
Unocal Oil & Gas Division Anchorage, AK
US Aviation Underwriters Anchorage, AK
Usibelli Coal Mine, Inc, Healy, AK 99743
Valley Restaurant Sitka, AK 99835
VECO, Inc. Anchorage, AK
VECO, Inc Anchorage, AK
VERC Anchorage, AK
Vertecs Corporation Anchorage, AK
Visiting Senators Office Anchorage, AK
Walters & Olson, Inc Kenai, AK 99611
Warning Lites of Alaska, Inc, Anchorage, AK
Watterson Construction Company Anchorage, AK
Weona Corporation Anchorage, AK
West Coast Stevedoring Corp Juneau, AK
Westmark Hotels Anchorage, AK
WETCO Anchorage, AK
William F. Tull & Associates Palmer, AK 99645
Wilsyk Alaska, Inc Anchorage, AK
Workers’ Compensation Division Juneau, AK
Workers' Compensation Division Anchorage, AK
Wrangell Forest Products Wrangell, AK
Wrangell Sentinal Wrangell, AK
Yenney and Associates Construction, Inc Homer, AK 99603
Young Signs Anchorage, AK
Yukon Equipment Anchorage, AK
Yukon Mining Company Anchorage, AK
ZAT Inc DBA/Pickle Barrel Deli Anchorage, AK
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SECTION n  April 28, 1991

Ruling rattles Alaska softbal
Supreme Court rules some injured players eligible for workman’s comp
By BETH BRAGG
Daily News assistant sports editor

The A laska Suprem e C ourt 
threw a curve at softball when it 
ruled this month that players are 
entitled to workman’s compensa­
tion if they are injured while 
playing for a team sponsored by 
their employer,

The ruling could mean increased 
insurance rates for a majority of 
the companies that sponsor Alas­
ka’s nearly 1,000 softball teams, 
which in turn could me in fewer 
sponsors.

"This could be kind of scary,”

said state softball commissioner 
Pat Lillian. “Sponsors are the life­
line of the whole am ateur sports 
organization.”

Of the estimated 15,000 people 
who play softball in Alaska, only 
those who are employed by the 
same company that sponsors their 
team would be eligible for work­
man's comp. Lillian estimated that 
at least 50 percent of the teams in 
Alaska feature at least one player 
who is employed by the sponsor.

"Nobody has a crystal ball, but 
I think it has a substantial poten­
tial to discourage team sponsors,”

said Ben Esch, who is the attorney 
for the Anchorage Sports Associa- 
tio the organizing body for more 
than 400 Anchorage softball teams. 
“(And) if the sponsors back out, if 
there’s no sponsor’s fee, you can 
only increase players’ fees.”

The A laska Suprem e Court 
ruled earlier this month in favor of 
Judi LeSuer-Johnson, who was in­
jured in a 1986 softball game in 
A nchorage w hile p lay ing  for 
Rollins-Burdick Hunter, her em­
ployer and the sponsor of an Insur­
ance League softball team.

LeSuer-Johnson filed a claim for

workman's comp, and the Workers' 
Compensation Board ruled in her 
favor. After appeals, the state Su­
preme Court upheld the original 
ruling, which was based on a 1982 
statute that says work-related in­
juries include those occuring at 
"employer-sanctioned activities at 
the employer-provided facilities.” 

Although Anchorage Sports As­
sociation teams play on municipal 
fields, they are maintained by the 
association, which collects entry 
fees to help pay for their mainte­
nance. "My belief is that simply 
paying a league fee would be ade­

quate (evidence tha t an employee 
is providing facilities)," Esch said.

Chancy Croft, the attorney who 
represented LeSuer-Johnson, said 
Saturday that by paying a team 
entry fee, Rollins-Burdick Hunter 
helped make a softball field avail­
able to its team. Without entry 
fees, "they wouldn’t have had a 
regular field at the time they had 
it ,” he said. "They wouldn’t have 
been able to play the schedule.” 

Though the ruling was the result 
of an accident in the loosely orga-

P lease see Page D-4. S O F T B A L L
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In a few y ears, get ready  
fo r a new  telev ision  m ini-se­
r ie s : “ F a ile d  B la s t-O ff :
R ocket Ism a il’s L ife In a 
B ush L eague.” S ta rr in g  D en­
zel W ashington as th e  Rock­
et, Don K n o tts  as Lou H oltz 
and  Jo h n  C andy as him self.

Will it be a b lo ck b u ste r or 
a bom b? In a few  years , w ill 
anybody  aw a it the  R ocket’s 
re-en iry? Will anybody  re- , 
m em ber his nam e?

S u re , C a n a d a ’s a g re a t  
place to  live. I t ’s got n a tio n ­
al h ea lth  insurance, i t 's  close 
to  G re e n la n d , an d  y o u 'l l  
n ev e r run  out of p la id  sh irts .

B u t w h a t ab o u t cuisine? 
H ave you ev er h eard  an y ­
body  say, "H ey , le t’s go out 
fo r  C a n a d ia n  fo o d .” O r, 
"H oney , I ’ve got a g rea t 
idea. In stead  o f tak in g  th a t 
C aribbean  cru ise , le t ’s go 
hav e  som e laughs in C ana­
d a ."

C a n a d a  h a s  g iv e n  th e  
w orld  hockey p lay ers , A lan 
Thicke and  a rn r rg p c r  th a t

ALAN
GREENBERG
McNall is a bi-country  k in d  
of guy w ho engineered  the 
tra d e  th a t  b rough t W ayne 
G retzky  to  La-la land , leav ­
ing a ll of C anada in tears . 
McNall is a chubby, e x tro ­
v erted , fo rty -som eth ing  guy 
w ho is buddy-buddy  w ith  
h is s u p e r s ta r s ,  f lie s  th em  
around in  h is .p r iv a te  p lane. 
The R ocket said  w h a t he 
liked  abou t the Alfi



SOFTBALL: Supreme Court ruling could scare off team sponsors
Continued from r'age D-1

nized Insurance L eague, the 
Suprem e C o u rt’s ru lin g  is 
expected to  affect a lm ost all 
recreational sp o rts  leagues.

L illian , Esch and  o thers 
hope to  am end th e  law  b e­
fore the  effect is w idesp read .

“ T h e re ’s le ss  th a n  a 
m onth  le ft in  the  (leg isla­
tive) session, so i t ’s no t pos­
sib le a t th is  da te  to  in tro ­
duce a new  b il l ,"  Esch said . 
"So th e  question  w ould  be, 
is th e re  an  ex is tin g  vehicle 
tha t could be am ended? The 
nex t question  is, w ha t is the 
likelihood  of it passing?"

Esch th in k s  th e  an sw er to  
both questions is yes. He 
said  th e re  is a b ill pending 
in th e  S enate  L ab o r and 
C om m erce c o m m itte e  th a t  
could be am ended  to  p rev en t 
S p o n so rs  o f r e c re a t io n a l  
S p o r ts  te a m s  fro m  b e in g

held liab le  fo r w o rk m a n ’s 
com p claim s. Esch th in k s  
ge ttin g  an  am endm en t in tro ­
duced and  passed  th is  ses­
sion “ is w ith in  th e  realm  of 
p o ss ib ility ."

If it  isn ’t, sponsors w ho 
m ight be affected  by  the  
sup rem e court decision have 
a handfu l of op tions. O ne is 
to  no t le t an y  of th e ir  em ­
ployees p lay  on th e ir  team . 
A n o th er is to  p ay  h igher 
in s u ra n c e  ra te s ,  a lth o u g h  
com panies w hose irsu ra r.ce  
is paid  th ro u g h  th is  sum m er 
s h o u ld n ’t h a v e  to  w o r ry  
ab o u t ra te s  increasing  fo r 
th e  cu rren t so ftb a ll season, 
w hich begins n ex t w eekend. 
W ith any luck, sa id  Esch, the 
is su e  w il l  h a v e  b een  re ­
solved by  nex t sum m er.

A n o th er op tion  is to  pu ll 
out of the  league, a lthough  
A nchorage S portsK A ssocia­
tion  d irec to r Rod *rtill said

chances a re  slim  those  w ho 
do w ill get th e ir  e n try  fee 
refunded. “ We te ll p eo p le  all 
the  tim e  if  som ebody w an ts  
to  tak e  y o u r (team ’s) p lace, 
w e ’ll g la d ly  re fu n d  y o u r  
m oney ,” he said . "O th erw ise  
i t ’s ou t of th e  question . We’d 
be tearin g  schedules a p a r t  
all season ."

Ju s t how  m any sponsors 
w ill back  out of th e ir  com ­
m itm en t to  sponso r team s is 
critica l to  th e  fu tu re  of rec­
rea tio n al sp o rts  in  A laska .

" I t w o u ld n 't change m y 
a t t i tu d e  a b o u t  h a v in g  a 
team ,"  sa id  Rick N erlan d  of 
N e r la n d /M y s tro m  A s s o c i­
ates, w hich sponsors a^coed 
team  th a t includes sev era l of

h is  em p lo y ees . " I  w o u ld  
p ro b ab ly  have to  check and  
see w ha t th e  s tip u la tio n s  of 
o u r w o rk m a n ’s com p po licy  
w ould  be. (But) th e  bo ttom  
lin e  is, I believe  i t ’s a w o rth ­
w h ile  enough a c tiv ity  th a t 
w e w ill . . .  reso lve  th e  issue 
and  p lay  b a ll .”

Dr. J a y  C a ld w e ll, w ho 
sponsors a coed team  th a t 
involves sev e ra l of h is  em ­
ployees a t  th e  A lask a  S ports  
M edicine C linic, said  m uch 
th e  sam e th ing .

’It w o u ld n 't stop  m e from  
sponsoring  a team , b u t I can 
see th a t m ore p ru d en t em ­
ployers th a n  I w o u ld ,” he 
said .

Je rry  G rilly , p u b lish e r of 
th e  *lnchorage D aily  News, 
counts h im self as one of the  
p ru d e n t  o n es . T h e  N ew s 
sponsors a team  th a t is a l­
m ost en tire ly  m ade î jo of 
em ployees of th e  new spaper.

“ My reac tion  is I ’m  p ro b a ­
b ly  going to  ta lk  to  m y 
law y e r and  (the personnel 
office) and  reco n sid er,” G ril­
ly  said . “ We’re  ju s t try in g  to 
do som eth ing  rec rea tio n a lly  
fo r o u r em ployees, and  all of 
a sudden  i t  gets com plicated  
and  com plex.

“ I t ’s n o t l ik e  (p la y in g  
so ftball) is a job. I t ’s recre­
a tio n a l. T h ey ’re doing i t  in 
th e ir  ow n tim e. I t ’s rea l un ­
fo rtu n a te . Y ou’re ju s t try in g  
to  be a good em ployer and  
su p p o rt em ployees. We’re  re ­
a lly  reap ing  no th in g  in  th is  
en d eav o r."

C roft d isagrees. " I  th in k  a 
lo t of tim es com panies spon­
so r team s because th ey  get a 
lot of benefit from  it — 
increased m orale , a d v e r tis ­
in g , in c re a s e d  e f f ic ie n c y , 
m ore s ta b il ity  iik th e  w ork  
fo rce,"  he said .
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any o th er w om an to  do a 
rep o rtin g  job.

But now  L isa Olson has 
done w h a t so m any  A m eri-
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N o t i c e :  T h i s  i s  s u b j e c t  t o  f o r m a l  c o r r e c t i o n  b e f o r e  p u b l i c a t i o n  i n

t h e  P a c i f i c  R e p o r t e r .  R e a d e r s  a r e  r e q u e s t e d  t o  b r i n g  t y p o g r a p h i c a l  

o r  o t h e r  f o r m a l  e r r o r s  t o  t h e  a t t e n t i o n  o f  t h e  C l e r k  o f  t h e  

A p p e l l a t e  C o u r t s ,  3 0 3  K  S t r e e t ,  A n c h o r a g e ,  A l a s k a  9 9 5 0 1 ,  i n  o r d e r  

t h a t  c o r r e c t i o n s  m a y  b e  m a d e  p r i o r  t o  p e r m a n e n t  p u b l i c a t i o n .

T H E  o U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A  

J U D I  J. L E S U E R - J O H N S O N ,

A p p e l l a n t ,

v.

R O L L I N S - B U R D I C K  H U N T E R  
O F  A L A S K A  a n d  N A T I O N A L  
U N I O N  F I R E  I N S U R A N C E  C O . ,

A p p e l l e e s .

S u p r e m e  C o u r t  No. S - 3 4 9 3

T r i a l  C o u r t  No.
3A N - 8 8 - 9 3 67 C i v i l

O P I N I O  N

[No.  3681 -  A p r i l  12,  1991]

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  of  

A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o r a g e ,  
R a l p h  S t e m p ,  J u d g e .

A p p e a r a n c e s :  C h a n c y  C r o f t ,  A n c h o r a g e ,  f o r

A p p e l l a n t .  P a t r i c i a  L. Z o b e l ,  D e i r d r e  D. 

F o r d ,  S t a l e y ,  D e L i s i o ,  C o o k  & S h e r r y ,  
A n c h o r a g e ,  f o r  A p p e l l e e s .

B e f o r e :  M a t t h e w s ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,

B u r k e ,  C o m p t o n ,  a n d  M o o r e ,  J u s t i c e s .

P E R  C U R I A M

A p p e l l a n t  J u d y  L e S u e r - J o h n s o n  ( L e S u e r )  w a s  i n j u r e d  o n  

J u n e  4, 1 9 8 6 ,  w h i l e  p l a y i n g  s o f t b a l l  a t  a n  A n c h o r a g e  b a l l p a r k  f o r  

t h e  R o l l i n s - B u r d i c k  H u n t e r  (RBH) t e a m  a g a i n s t  a n  " i n s u r a n c e  l e a g u e "  

o p p o n e n t .  T h e  i n j u r y  o c c u r r e d  a f t e r  w o r k  h o u r s ,  o n  a f i e l d  r e n t e d  

b y  t h e  i n s u r a n c e  l e a g u e .  L e S u e r ,  a n  e m p l o y e e  o f  R B H ,  f i l e d  a c l a i m  

f o r  w o r k e r s '  c o m p e n s a t i o n ,  a l l e g i n g  t h a t  t h e  i n j u r y  a r o s e  o u t  of  

a n d  i n  t h e  c o u r s e  o f  h e r  e m p l o y m e n t .  A n  A l a s k a  s t a t u t e  e n a c t e d



i n  1 9 0 2  d e f i n e s  " a r i s i n g  o u t  o f  a n d  i n  t h e  c o u r s e  o f  e m p l o y m e n t "  

t o  i n c l u d e

e m p l o y e r - r e q u i r e d  o r  s u p p l i e d  t r a v e l  t o  a n d  
f r o m  a r e m o t e  j o b  s i t e ;  a c t i v i t i e s  p e r f o r m e d  
a t  t h e  d i r e c t i o n  o r  u n d e r  t h e  c o n t r o l  o f  t h e  
e m p l o y e r ;  a n d  e m p l o y e r - s a n c t i o n e d  a c t i v i t i e s  
a t  t h e  e m p l o y e r - p r o v i d e d  f a c i l i t i e s ;  b u t  
e x c l u d e s  a c t i v i t i e s  o f  a p e r s o n a l  n a t u r e  a w a y  
f r o m  e m p l o y e r - p r o v i d e d  f a c i l i t i e s .

A S  2 3 . 3 0 . 2 6 5 ( 2 ) .

L e S u e r ' s  a r g u m e n t  t h a t  h e r  i n j u r y  a r o s e  o u t  o f  a n d  i n  t h e

c o u r s e  o f  h e r  e m p l o y m e n t  is b a s e d  o n  h e r  e m p l o y e r ' s  c o n n e c t i o n  to

t h e  s o f t b a l l  t e a m .  R B H  p r o v i d e d  b a l l s ,  b a t s ,  T - s h i r t s  a n d  c a p s

f o r  t h e  t e a m  m e m b e r s .  I t  p a i d  $ 2 5 0  t o  t h e  l e a g u e ' s  o r g a n i z e r s  w h o

r e n t e d  t h e  b a l l f i e l d  a n d  p u r c h a s e d  b a s e s .  R B H  e n c o u r a g e d  its

e m p l o y e e s  t o  e i t h e r  p l a y  o n  t h e  t e a m  o r  a t t e n d  t h e  g a m e  as

s p e c t a t o r s .  I n  h e r  j o b  i n t e r v i e w  L e S u e r  w a s  a s k e d  if s h e  p l a y e d

s o f t b a l l  a n d  if s h e  w o u l d  l i k e  t o  p l a y  o n  t h e  c o m p a n y  t e a m .  S h e

s t a t e d  t h a t  j o i n i n g  t h e  t e a m  w a s  v o l u n t a r y ,  b u t  s h e  p e r s o n a l l y  f e l t

p r e s s u r e d  t o  p l a y  b y  c o - e m p l o y e e s  w h o  w a n t e d  t o  b e  s u r e  t h a t  R B H

h a d  e n o u g h  p l a y e r s  t o  f i e l d  t h e  t e a m  e a c h  w e e k .

T h e  W o r k e r s '  C o m p e n s a t i o n  B o a r d  f o u n d  f o r  L e S u e r .  T h e

b o a r d  c o n c l u d e d  t h a t  p a r t i c i p a t i o n  o n  t h e  s o f t b a l l  t e a m  w a s  b o t h

e m p l o y e r - s a n c t i o n e d  a n d  t h a t  i t  o c c u r r e d  a t  a n  e m p l o y e r - p r o v i d e d

f a c i l i t y :

W e  f i n d  R B H  g a v e  s u p p o r t  a n d  e n c o u r a g e m e n t  f o r  
t h e i r  e m p l o y e e s  t o  p a r t i c i p a t e  o n  t h e  t e a m .
B y  p a y i n g  t h e  l e a g u e  fee, p r o v i d i n g  p a r t  o f  
t h e  u n i f o r m ,  p r o v i d i n g  b a t s  a n d  b a l l s  a n d  

p e r m i t t i n g  e m p l o y e e s  t o  p e r f o r m  a c t i v i t i e s  
s u c h  a s  p i c k i n g  u p  t h e  T - s h i r t s  a n d  h a t s  a s  

p a r t  o f  t h e i r  w o r k  d u t i e s  R B H  s a n c t i o n e d  t h e  

a c t i v i t y .  . . .



N e x t  w e  c o n s i d e r  w h e t h e r  t h e  i n j u r y  
o c c u r r e d  a t  a n  e m p l o y e r - p r o v i d e d  f a c i l i t y .
D e f e n d a n t s  a r g u e d  t h a t  t h e  i n j u r y  w a s  n o t  o n  
E m p l o y e r ' s  p r e m i s e s .  H o w e v e r ,  t h e  l e g i s l a t u r e  

c h o s e  t o  u s e  t h e  t e r m  " f a c i l i t y "  a n d  n o t  
p r e m i s e s .  W e  f i n d  t h i s  t e r m i n o l o g y

d i s t i n c t i o n  is i m p o r t a n t .  T h u s  t h e  i n j u r y  
d o e s  n o t  h a v e  t o  o c c u r  o n  a n  e m p l o y e r ' s  

p r o p e r t y  t o  b e  c o m p e n s a b l e .

T h e  t e r m  " p r o v i d e "  is d e f i n e d  in W e b s t e r  

a t  1 1 4 4  a s  " t o  m a k e  a v a i l a b l e ,  s u p p l y ,  a f f o r d ;  
f u r n i s h  w i t h  . . . ." W e  f i n d  t h a t  p a y i n g  t h e  
l e a g u e  f e e  R B H  m a d e  a v a i l a b l e  t o  i t s  e m p l o y e e s  
a f i e l d  o n  w h i c h  t o  p l a y  s o f t b a l l .  W e  
c o n c l u d e  t h a t  t h e  s o f t b a l l  g a m e  w a s  a t  a n  

e m p l o y e r - p r o v i d e d  f a c i l i t y .

R B H  a p p e a l e d  t h e  b o a r d ' s  d e c i s i o n  t o  t h e  s u p e r i o r  c o u r t .

T h e  c o u r t  h e l d  t h a t  w h e r e ,  a s  h e r e ,  a r e m o t e  j o b  s i t e  w a s  n o t

i n v o l v e d ,  a f o u r - p a r t  t e s t  r a t h e r  t h a n  t h e  t w o - p a r t  t e s t  s e t  o u t

i n  t h e  s t a t u t e  w a s  a p p r o p r i a t e .  T h e  c o u r t  s t a t e d :

T h e  c r i t e r i a  a n a l y z e d  in L a r s o n ,  1 A  T h e  L a w  o f  
W o r k m a n ' s  C o m p e n s a t i o n  § 2 2 . 2 4 ( a ) - (f), f o r

d e t e r m i n i n g  w h e t h e r  a n  i n j u r y  o n  a c o m p a n y  

t e a m  is c o m p e n s a b l e  a r e  t h e  a p p r o p r i a t e  

f a c t o r s  t o  w e i g h  in d e c i d i n g  t h i s  c a s e .  T h e y  

a r e  p r i m a r i l y  t h e  t i m e  a n d  p l a c e  o f  t h e  

r e c r e a t i o n ,  t h e  d e g r e e  o f  t h e  e m p l o y e r  
i n i t i a t i v e  a n d  e n c o u r a g e m e n t ,  t h e  f i n a n c i a l  

s u p p o r t  a n d  e q u i p m e n t  f u r n i s h e d ,  a n d  t h e  

b e n e f i t  t o  t h e  e m p l o y e r .

T h e  c o u r t  r e m a n d e d  t h i s  c a s e  t o  t h e  b o a r d  f o r  a n  a n a l y s i s  

u s i n g  t h e s e  f a c t o r s .  O n  r e m a n d ,  t h e  b o a r d  f o u n d  in f a v o r  o f  R B H  

w i t h  o n e  m e m b e r  d i s s e n t i n g .

L e S u e r  t h e n  a p p e a l e d  t o  t h e  s u p e r i o r  c o u r t ,  w h i c h  

a f f i r m e d  t h e  b o a r d ' s  d e c i s i o n  o n  r e m a n d .  L e S u e r  n o w  a p p e a l s  t h i s

d e c i s i o n .



I n  o u r  v i e w ,  t h e  f i r s t  d e c i s i o n  o f  t h e  b o a r d  w a s  c o r r e c t .  

T h a t  p o r t i o n  o f  A S  2 3 . 3 0 . 2 6 5 ( 2 )  w h i c h  p e r t a i n s  t o  e m p l o y e r -  

s a n c t i o n e d  a c t i v i t i e s  a t  e m p l o y e r - p r o v i d e d  f a c i l i t i e s  is n o t  

l i m i t e d  t o  r e m o t e  j o b  s i t e s  a s  t h e  s t a t u t e  i s  w r i t t e n .  I f  t h e

l e g i s l a t u r e  h a d  i n t e n d e d  s u c h  a l i m i t a t i o n  i t  c o u l d  h a v e  e a s i l y  

b e e n  e x p r e s s e d .  T h e  b o a r d ' s  c o n c l u s i o n s  t h a t  p l a y i n g  f o r  t h e  R B H  

s o f t b a l l  t e a m  w a s  e m p l o y e r - s a n c t i o n e d  a n d  t h a t  t h e  i n j u r y  o c c u r r e d  

a t  a n  e m p l o y e r - p r o v i d e d  f a c i l i t y  a r e  s u p p o r t e d  b y  s u b s t a n t i a l  

e v i d e n c e .

F o r  t h e  a b o v e  r e a s o n s ,  t h e  d e c i s i o n  o f  t h e  s u p e r i o r  c o u r t  

is R E V E R S E D  a n d  t h i s  c a s e  i s  R E M A N D E D  t o  r e i n s t a t e  t h e  f i r s t  

d e c i s i o n  o f  t h e  b o a r d .

-4-
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During Interim 
3111 C Street, Suite 510 

Anchorage, Alaska 99503 
(907) 561-2040

A l a s k a  S t a t e  L e g i s l a t u r e

Senator Virginia Collins
M EM OR AN DUM

During Session 
P.O. Box V 

Juneau, Alaska 99811 
(907) 465-2828

TO: REPRESENTATIVE DONLEY
HOUSE JUDICIARY CHAIR

FROM: SENATOR VIRGINIA COL! \ J

SUBJECT: WORKERS COMPENSATION BILL
HOUSE CS FOR SENATE CS FOR SB219 AM H

PLEASE CONSIDER THE FOLLOWING CHANGES TO SECTION 9 BOTH 
AS23.30.155 AND AS 21.36.125 TO REFLECT

A FULL BOARD HEARING IS NECESSARY TO DETERMINE WHETHER OR NOT 
THERE HAS BEEN A FRIVOLOUS CONTROVERSION. THIS HEARING WILL BE 
CALLED ONLY IF THE ISSUE INVOLVES THE PAYMENT OF COMPENSATION. IF 
THE BOARD DETERMINES THAT THERE HAS BEEN A FRIVOLOUS 
CONTROVERSION, THE MATTER IS THEN REFERRED TO THE DIVISION OF 
INSURANCE.



A l a s k a  S t a t e  L e g i s l a t u r e

During Session During Interim 
3111 C Street, Suite 510 

Anchorage, Alaska 995(13 
(907) 561-2040

P.O. Box V 
Juneau, Alaska 99811 

(907) 465-2828

Senator Virginia Collins

M e m o r a n d u m

To: Senator Drue Pearce, Chair 
Senate Labor and Commerce

From: Senator Virginia Coll

Subject: Workers Compensation Bill

Due to the changes the Workers' Compensation Bill has undergone, I 
request that the Senate not concurr with the House ammendments and that 
the bill be referred to a conference committee. I would like to be on this 
conference committee. Hopefully if we have the powers of a free 
conference, we can get a better balance to the bill.

Many parts of the House Judiciary Committee Substitute bill are 
new and very controversial. The bill coming out of House Judiciary is not 
a balanced bill. It will escalate the cost of workers compensation 
insurance . I feel this bill needs some further work and feel confident 
that through the free conference process we can achieve a well balanced
bill.

I am available to discuss this bill at your convenience.
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CS FO R  SENATE B IL L  NO. 219 (L& C )
IN  THE LEG ISLATURE OF THE STATE OF ALASKA  

SEVENTEENTH LEG ISLATURE - F IRST  SESSION 
BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE BY REQUEST

jj A B IL L
!|

FO R  AN ACT EN T IT LED
r
■j 1 "An Act relating to workers ’ compensation and civil liab ility fo r workplace safetyiij;! 2  inspections; and providing fo r an effective date."
j

3 BE  IT  ENACTED  B Y  TH E  LE G IS LA T U R E  O F  TH E  STATE O F  A LA SKA :
4 * Section 1. PURPOSE OF SECTION 4. It is the purpose o f  sec. \ o f  this Act to amend AS 23.30 

:■ 5 to provide that an insurer is not liable for providing o r failing to provide safety inspections o r safetyji
jj (5 advisory services; this amendment would decide a public policy question concerning the liability o f  an
!i 7 insurer fo r the performance o f a safety inspection o r safety advisory service raised in Van Biene v. ERA<1
I 8 Helicopters, Inc., 779 P.2d 315 (Alaska 1989).|i
jj 9 * Sec. 2. AS 23.30 is amended by adding a new section to read:'I
10 Sec. 23.30.047. BENEFITS FOR HEALTH INSURANCE, (a) An employer who pays||I I  compensation to an injured employee under AS 23.30 .041(k ), 23.20 .180 , 23 .30 .185 , 23 .30 .190,

,12  23.30.200, or 23.30.215, and who provided health insurance to the employee at the date o f  injuryli113 shall also reimburse the employee for health insurance coverage fo r the employee and covered
14 dependents, as provided in this section.

-1* CSSB 219(L&C)
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1 (b) Payment required under this section is equal to die employer’s current contribution

2 for health insurance or the amount paid by the employee for replacement coverage, whichever

3 amount is less. Payment required under this section commences when the employee’s health

4 insurance provided by the employer’s contribution ceases and shall continue until the employee

5 is no longer receiving compensation described in (a) of this section, or for 18 months, whichever

6 period is shorter.

7 (c) Payment is not required under this section until the employee provides proof of health

8 insurance coverage. In this subsection, "health insurance''Jricludei a n individual policy of health

9 insurance, or a notice of self-paymenfaji- continuance of coverage undefa union health or welfare

10 trust agreement.

11 (d) If benefits required under this section are not paid within 30 days after the employer

12 receives a request for payment, the employer shall pay a penalty equal to 25 percent of the

13 amount due.

14 * Sec. 3. AS 23.30.075(b) is amended to read:

15 (b) If an employer fails to insure and keep insured employees subject to this chapter or '

■;16 fails to obtain a certificate of self-insurance from the board, upon conviction, the court may

17 [SHALL] impose a fine of up to $10,000 and may impose a sentence of imprisonment for not j

18 more than one year. In addition, the board mav impose a civil penalty of up to three times '

19 the m anual ra te  th a t would have been charged for the em ployer’s insurance prem ium
i
20 during  the period the employer failed to obtain insurance. If an employer is a corporation,

21 all persons who, at the time of the injury or death, had authority to insure the corporation or

22 apply for a certificate o f self-insurance [,] and the person actively in charge of the business of

23 the corporation shall be subject to the penalties prescribed in this subsection and shall be

:24 personally, jointly, and severally liable together with the corporation for the payment of all

'■25 compensation or other benefits for which the corporation is liable under this chapter if the
'i
26 corporation at that time is not insured or qualified as a self-insurer.

i'27 * Sec. 4. AS 23.30 is amended by adding a new section to read:

28 Sec. 23.30.232. CIVIL LIABILITY FOR WORKPLACE SAFETY INSPECTIONS. A

29 carrier, an insurance service agent to a self-insured employer, or a trade association is not liable

30 for civil damages as a result of an act or omission in performing or failing to perform a

|;31 workplace safety inspection or a safety advisory service unless the carrier’s, agent’s, or

I

CSSB 219(L&C) -2-
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1 association’s act or failure to act constitutes intentional misconduct.

2 * Sec. 5. AS 23.30.265(2) is amended to read:

3 - A  f  y  (2) "arising out of and in the course o f employment" includes empioycr-required

4 or supplied navel to and from a remote job site; activities performed at die direction or under the

5 control of the employer; and employer-sanctioned activities at employer-provided facilities; but

6 excludes recreational activities sponsored bv the em ployer, unless participation is required

7 as a condition of employment, and activities o f a personal nature away from employer-provided

8 facilities;

9 * Sec. 6. This Act takes effect immediately under AS 01.10.070(c).

-3-
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H E A L T H , D IS A B IL IT Y  & L I F E  P R O T E C T IO N  
P R E P A R E D  F O R :
T H E  A L A S K A N  IN D E P E N D E N T  T R U C K E R

P R E S E N T E D  B Y :
DAVE B R A N G A N  & M A R T  W IL S O N  
2 7 7 - 5 7 5 7  o r 2 5 7 - 5 2 5 0

C f !  .

U  *
T h e  A l a s k a ? v  I n d e p e n d e n t  T r u c k e r

✓ ■
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N . A . S . E  C O M P A R I S O N  

T H E  A L A S K A N  I N D E P E N D E N T  T R U C K E R  P R O P O S A L  VS. W O R K E R S  C O M P E N S A T I O N

B E N E F I T S  N A S E  W.C.

1) A C C I D E N T  P R O T E C T I O N  W H I L E  ON
T H E  J O B  Y E S  YES

2) I L L N E S S  P R O T E C T I O N  ON T H E  J O B  YES

3) A C C I D E N T  A N D  I L L N E S S  P R O T E C T I O N
O F F  T H E  JOB Y E S  NO

4) F U L L  F A M I L Y  P R O T E C T I O N ,  I N C L U D I N G
M A T U R N I T Y  O P T I O N  Y E S  NO

5) W O R L D W I D E  C O V E R A G E  YES NO

6) B E N E F I T S  G U A R A N T E E D  YES NO

7) T W O  (2) YR. R A T E  G U A R A N T E E  A V A I L A B L E  Y E S  NO

8) C U S T O M I Z E D  TO  M E E T  Y O U R  P A R T I C U L A R
N E E D S  A N D  W A N T S  Y E S  NO

9) T R A V E L  A N D  O T H E R  A S S O C I A T I O N
B E N E F I T S  Y E S  NO

10) A F F O R D A B L E  C O V E R A G E  F O R  Y O U R  FAMILY,
Y OU A N D  Y O U R  B U S I N E S S  YES





noBanna

BEFORE YOU CONSIDER OUR PROGRAM ...

... L e t ’s  c o n s i d e r  

w h a t  i n s u r a n c e  

p r o g r a m  y o u  

a l r e a d y  h a v e ,  

a n d  w h a t  w e  

h a v e  t o  o f f e r  

t o  y o u .

Y o u r  a n s w e r s  t o  

t h e s e  q u e s t i o n s  

w ill  h e l p  u s  a s  

w e  w o r k  w i th  

y o u  t o  m a k e  a n  

e d u c a t e d  c h o i c e  

r e g a r d i n g  y o u r  

i n s u r a n c e  

n e e d s .

Who is your current coverage with, 
and approximately what is your 
monthly premium?

Who would you be insuring and what are 
their current ages?

Do you enjoy good health?

Is anyone currently undergoing treatment or 
taking medication for a medical problem?

What made you decide on your current 
coverage?

What do you like or dislike most about your 
current coverage?

If you were to design a new program, 
what benefits would you like to see 
in the plan?

B  24-hour a day coverage?
Your choice of doctors?
Protection from being singled out 
for cancellation or rate increases?
Money back?

This brochure is a brief description ot' the coverage. The actual Group 
Policy iPorm »GI1P 5 'SSI is the contract and will control. Your 
Certificate, which should be read immediately upon receipt, describes in detail 
the rights and obligations of both you and the Company under the Group Policy. 
Specific co\erage available in your state may vary



HERE’S AN

AFFORDABLE WAY
TO HELP CONTROL YOUR COSTS FOR 

MEDICAL PROTECTION:

T h e  N A S E - T h i s  P l a n ,  e x c l u s i v e l y  f o r

E n d o r s e d

B a s i c  H o s p i t a l M e m b e r s  o f  t h e  N a t i o n a l

E x p e n s e

I n s u r a n c e  P l a n A s s o c i a t i o n  f o r  t h e

S e l f - E m p l o y e d ,  i s  d e s i g n e d

t o  p r o v i d e  s c h e d u l e d  b e n e f i t s

t o  h e l p  d e f r a y  h o s p i t a l

c o s t s  f o r  t h e  A s s o c i a t i o n

M e m b e r  o n  a  t i g h t  b u d g e t ,

o r  w i t h  a  n e e d  t o  s u p p l e m e n t

o t h e r  c o v e r a g e .



E x p l o d i n g  

h e a l t h  c a r e  

c o s t s  a r e  a  

p r o b l e m  f o r  a l l  

A m e r i c a n s

H e r e  a r e  s o m e  

r e c e n t  e x a m p l e s  

o f  a c t u a l  D o c t o r  

a n d  H o s p i t a l  

e x p e n s e s :

Source: PFL Life files

The Health Insurance Association of America 
states the average cost of a day in a hospital 
sciniprivale room has risen dramatically, from 
$91 in January 1977 to $315 in July 1990.*

SiSiO b f ?0Q0

CM11'om H+jcai 0«na> if Magiumo. July 30 «*JB7 
Ouot* JKftACfi Af|0WV». Oct:ba> »987

ES Cancer (Lymphoma)...23 days in hospital and chemotherapy 
$22,767.55

E2! Gastro-intestinal hemorrhage...
126 days in hospital 
$83,223.78

El Intestinal Obstruction ...
Four Confinements total ins 89 days 
$77,378.41

E3 Auto Accident...
Three confinements 
totalins 150 days 
$219,026.00

Could you afford to get sick?
Without insurance, you may not even get into 
the hospital of your choice

P r o t e c t  y o u r  a s s e t s !



BiHgaWTIW

THE NASE DELIVERS VALUE FOR YOUR PREMIUM DOLLAR!

H e r e ’s  h o w  

i n s u r a n c e  

c o m p a n i e s  

d e t e r m i n e  y o u r  

p r e m i u m  c o s t s :

n Size of group 

•’9 Claims costs

Enrollment and administrative costs

Type of coverage

H e r e  a r e  t h e  

a d v a n t a g e s  o f  

o u r  G r o u p  

E n r o l l m e n t :

L! Designed for the self-employed —  
not the general public
Each program can be individually designed

Cl You cannot be singled out for a rate 
increase

E You cannot be singled out for cancellation
Employee coverage available

B  Transportable coverage
(If the owner or employee leaves the 
company, coverage can be continued.)
Worldwide coverageC'

Your choice of doctor 
£2 Coverage 7 days a week, 24 hours a day 

Return-of-pretnium available 
i J 2-year rate miarantee available

4



A b o u t  t h e  

i n s u r a n c e  g r o u p  

s e l e c t e d  b y  t h e  

N A S E  B o a r d  o f  

D i r e c t o r s

S i g n  u p  f o r  t h e  

N A S E - E n d o r s e d  

P l a n s  in  j u s t  

f o u r  e a s y  s t e p s

NASE-Endorsed Plans are underwritten by

PFL Life Insurance Company

people who have been insuring the American 
public for over a quarter of a century.
El Rated “Excellent” by A.iM. Best, 

the independent rating service for 
U.S. insurance companies

El A division of AEGON USA, a multi­
billion dollar holding company
- Financially stable —  over $6 billion
in assets

- $40 billion of insurance in force through 
subsidiaries like PFL Life

1 i Top quality service

1) Choose the plan that’s right for you.
2) Complete the application package, 

including medical history.
3) Select your premium payment mode, 

including convenient automatic bank 
transfer.

4) Attach your initial premium and 
one-time administrative fee.

Upon approval of your enrollment application 
by the Company, you will be informed as to 
when your coverage begins.
If not approved, all insurance premiums —  
including administrative fee —  
are refunded to you.



WE WANT YOU TO KNOW

To heip keep your 
premium rates 
reasonable, your 
Basic Hospital 
Expense 
Insurance Plan 
does have 
some exclusions 
and limitations.

Self-Employed 
Business Owners, 
piease note:

Your Plan clous nol cover expenses dial result directly 
or indirectly from:

CU Any act o f  war, declared or  undeclared 
LSI Any intentionally self-inflicted injury 

EU Mental o r  nervous disorder 
CJ Any routine physical exam 
3  Druti abuse or addiction or overdose o f  drugs,

v. C  ’

narcotics, o r  hallucinogens, unless taken as prescribed 
bv a doctor

ca  Cosmetic surgery, except when resulting from an 
injury and incurred within 2 years from the date o f  the 
injury, or due to a congenital anom aly  incurred by an 
Insured who has been continuously covered under the 
Group Policy from birth

: , Pre-existing conditions unless loss occurs a lter  the 
Insured’s coverage has been in force for 2 years

E3 Normal childbirth unless provided by supplemental 
rider

_i In vitro fertilization
Hi Care provided solely as a convenience, or care which 

is experimental o r  unproven 
El Radial keratotomy
■ ! Dental care, treatment, or surgery exceot when result­

ing from an injury to sound natural teeth. Expenses 
must be incurred while hospital confined and within 
1 year o f  the injury
T em porom andibular  joint dysfunction (TMJ) or TMJ 
pain syndromes 

. ; Being intoxicated, under the influence o f  intoxicants, 
or under the influence o f  any narcotic unless taken as 
prescribed by a doctor

El Charges for which benefits are not specifically 
provided bv the G roup Policy

H  Mandibular or  maxillofacial surgery to correct growth 
delects after 1 year from the dale o f  birth

□  Jaw d isproportions or malocclusions, or to increase 
vertical dim ension or reconstruct occlusion
Charges for blood, plasma, or blood derivatives

: Hernia or hemorrhoids, unless the expense is incurred 
6 months after the Insured becomes covered under the 
G roup Policy

□  The commission of. or attempt to commit, a felony 
or am  medical expense incurred while engaging in an 
illegal occupation or illegal activity

Self-employed Insureds are covered for occupational 
injury and o r sickness. In the case o f  Insured 
employees, the P lan  does not cover expenses that result 
directly or indirectly from any injury o r  sickness arising 
out of, o r  in the course  of, em ploym ent for wage o r 
profit unless lhe Insured is ineligible for coverage under 
any W orkers’ C om pensa tion  Act, O ccupational 
Disease Act, o r  similar act o r  law.



THE $3,000,000 COMBINED PROTECTION PLAN
Adding the Catastrophic Hxpense Benefit ( l;orm 
ACEH I 7SK) loyour Basic Hospital Expense Insurance 
Plan provides you with lhe extra protection you've 
been looking for.

Pays 100% of the Covefed Expenses 
— up to $500,000 in Benefits — 
after the Deductible you choose:

□  $6,000 □ $12,000

The benefits provided are in ad d itio n  to the benefits 
provided by the Basic Hospital Expense Insurance Plan.:|

The l.ilctim c tnaxiimini benefit provided by this Rider for all 
Injuries and Sicknesses is S2,()()(),()()(). tints, giv ing yon a 
to ta l 1,ile tim e M axim um  Benefit o f $.1,01)0,000.

The rider deductible must be satisfied with the Covered 
Expenses for each Injury or Sickness Pays !()()'/< of the‘‘usual 
and customary" (not to be confused with “ reasonable") covered 
expenses.

There is no waiting period for either sickness or injury.

- / T . s , - C J P ? , !

1 0 0 % ol the daily Semi-Private Hospital Room and Board rate

1 0 0 % of the usual and customary Surgeons' and Assistant Surgeons’ fees

1 0 0 % of the Miscellaneous Charges such as necessary services and 
supplies furnished by the hospital when you are hospitalized, 
including hut not limited to the following items:
• x-rays • operating room
• medicines • recovery room
• anesthesia • oxygen equipment
• easts and splints • surgical dressings
• braces for neck. • laboratory services 

hack, arms, legs, ribs • use of wheelchair

1 0 0 % of the usual and customary fees for the attending Doctor 
for a daily visit during hospitalization, if the Doctor is other 
than the Surgeon

1 0 0 % of the usual and customary charges for Anesthesiologists’ fees 
during a covered surgery

1 0 0 % of the usual and customary charges for the professional lees 
of Radiologists and Pathologists for the interpretation of 
diagnostic tests or studies

1 0 0 % of the Hospital Intensive Care Unit rale, up to three times the 
Semi-Private room rale

■- ■ • 
C o v e t r e d  E x p e n s e s  f o r t • e a t m e n t  i n  a  S a m e - D a y  S u r g e r y  F a c iliI. :\'v !

1 0 0 % of the charges for operating and recovery rooms, medicines, 
drugs, and other miscellaneous services and supplies

1 0 0 % of the professional fees of Radiologists and Pathologists

1 0 0 % of the usual and customary Surgeons' and Assistant Surgeons’ fees

1 0 0 % of the professional fees of Anesthesiologists for covered surgery

• Tout henciits p.iul rnnlei the BasicCovered Expense seenon cl the liroup I’ohcv .uul pan! I>> tho Ruler will neve, exceed the actual Covered Expenses, 
•is defined in the Ruler, ineurred |ur aos mime ur sickness



HERE’S WHAT YOUR NASE-ENDORSED PLAN PAYS FOR:

. BASIC COVERED M | ISES . . .
...

BENEFIT DESCRIPTION

IN H O S P I T A L .

MAXIMUM BENEFIT

Hospital Room and Board: (No limit on number of days ) $150 per day

Intensive Care: (No limit on number of days) $300 per day

Miscellaneous Inpatient Charges: (drugs. x-rays, sutures, etc.)

Surgery: Surgeon

Assistant Surgeon 
Anesthesiology 
Second Surgical Opinion

m %  of $3.(100
Example: If you incur $3,000 in covered Miscellaneous Inpatient 
charges, the maximum benefit of X()',< would he .$2,400 or, ifyou 
incur $2,000 in covered Miscellaneous Inpatient Charges, the 
maximum benefit would be $ I,(>()(). Or you can select an 
option paying XO'/f of $6,000 or XO'T o f $9,00(1.

$3,000 (based on the Surgical Schedule in the Certificate.)
Or you can select an option paying $6,000 or $9,000.
$750 (based on the Surgeon's benefit)
$750 (based on the Surgeon's Benefit)
$75

Doctor Visits: I visit per day is allowed $30 per visit
Allows for a total of 40 visits per Injury or Sickness

BENEFIT DESCRIPTION M A X I M U M  B E N E F I T

IN H O S P I T A L

Private Duty Nursing: .$30 per shift with a maximum of 50 shifts

Ambulance: (trips to and from hospital or nursing home) $ 150 per trip -  No limit on number of trips

N U R S I N G  H O M E  C A R E

Room and Board: (Payable for a confinement beginning within $75 per day for up to 90 days 
14 days following a hospitalization of at least 3 days)

O U T P A T I E N T  S E R V I C E S

Outpatient Hospital Charges: (emergency room, operating 
room, radiology and pathology services, chemotherapy charges)

$600 for each Injury or Sickness

Surgery: Plan allows for outpatient surgery at a hospital, 
ora same day surgery facility

Same as In-Hospital Schedule

Doctor Visits: In office or at home $30 per visit (Allows for a total of 40 visits per Injury or Sickness

H O S P I C E  C A R E

Inpatient stay at Hospice and Hospice Programs 
for the terminally ill

$1,500

s



GROUP INSURANCE PROGRAM FOR ASSOCIATION MEMBERS

Standard 
Features and 
Benefits

Lifetime 
Deductible for 
Further Savings

No Preadmission 
Certification

Use the Doctors 
and Hospitals 
of Your Choice — 
Worldwide

Wide Range of 
Care Is Covered

Family Security 
Benefit

IJ $1,000,000 Lifetime Maximum Benefit 
for all Injuries and Sickness

FJ Your choice of three deductibles
Your choice of four room and hoard rates
Hospital Bill Audit Benefit

Your cash deductible reduces to 0 after age 65 
or upon eligibility for Medicare at any age! 
The Plan pays 1 0 0 %  on covered expenses in 
excess of the amounts which are, or would be, 
payable under Medicare. The Plan will not 
duplicate any payments made under Medicare.

Each Insured has one lifetime deductible 
for each particular injury or illness, no 
matter how many times or how often it 
requires treatment.

You are not required to obtain permission 
from us prior to hospitalization.

Our Plan does not require that you use 
member or affiliate hospitals or doctors.
You continue your care with the doctors 
and hospitals of your choice, and coverage 
applies to you worldwide.

In-hospital Expenses 
FJ Certain Outpatient Expenses 
Hi Nursing Home Care 
® Hospice Care

If you should die while your coverage is in 
force, we will continue coverage of your 
covered dependents for 12 full months at no 
cost to your family.



A D D  F E A T U R E S  A N D  B E N E F I T S  T O  Y O U R  B A S E  P L A N

Outpatient
Chemotherapy
Benefit
(F orm  //CiCR 2 12X4)

Double/Triple
Miscellaneous
Benefit

Double/Triple 
Surgical Benefit

Accident
Expense
Benefit
(Form  #G O P  2 487)

IB Covers actual outpatient expense incurred 
for Radiation Therapy or Chemotherapy 
treatment of cancer

□ No deductible
El Maximum daily benefit is $1,000 
i : Lifetime Maximum Benefit is $100,000 

Benefits under this Rider are not subject 
to the Base Plan deductible 
Initial diagnosis of cancer and subsequent 
treatment must occur while this Rider is 
in force

You can increase the amount of Miscellaneous 
Inpatient Charges covered while hospital confined 
by choosing either:
£0 the Double Benefit option, which raises the 

maximum benefit to 80% of $6,000 ...
£3 ... or the Triple Benefit option, which raises 

the maximum benefit to 80% of $9,000
You can increase the amount of Surgical Charges 
covered by choosing either:

the Double Benefit option, which raises the 
maximum benefit to $6,000 ...

□ ... or the Triple Benefit Option, which raises 
the maximum benefit to $9,000

Ej Provides for treatment of Accidental 
Injury when treatment begins within 48 
hours of accident 

Cl Coverage per accident lasts through the 
first 30 days following an injury 

1 Benefits are in addition to any benefit 
provided by the Group Policy and are not 
subject to the Base Plan deductible. How­
ever, total benefit paid under the Group 
Policy and the Rider will not be greater 
than the actual expense incurred.

L5 Your choice of maximum benefit payable 
under this option is:
□ $600 □ $1,000



Outpatient 
Ambulatory Care 
Benefit
(Form  # A C R  I I IHl>)

Maximum Lifetime 
Benefit per Insured
H  $ 1 0 0 ,0 0 0

Maximum benefit 
payable per Insured 
during any one 
24-hour period
m  $ 1,000
Deductible per 
Insured per 
calendar year
13 $250

Coverage provides 
payment for the 
following medically 
necessary Covered 
Expenses incurred 
for services pro­
vided in Hospital 
emergency rooms 
and Outpatient 
Facility, Same-Day 
Surgery Facilities. 
Clinics, and 
Doctor's Offices:
£3 Diagnostic X- 

rays including 
interpretation

j Laboratory and 
pathological 
exams

. 8 Physical, occupa­
tional. and 
speech therapy 
(In-Hospital 
Outpatient 
Facilities onl\ >

Services must be related to and necessary for 
the diagnosis or treatment of a Sickness or 
Injury, including but not limited to:
□

«
SI
m
51
89
li
m
0
ra

Angiogram
Pyelogram 
Cytologic studies 
Electromyogram 
Mammogram

CAT scans
Sonogram Q

Myelogram 
Electrocardiogram 
Stress tests i
Ultrasound
Upper/lower G.I. series 
Electroencephalog ram 
Nerve conduction study 
Magnetic resonance imaging 
Blood or serum analysis assays 
Mycrobiological blood assays 
Audiology evaluation including air/bone 
conduction studies, audiograms

Benefits for physical, occupational, and 
speech therapy will only be payable in 
connection with the same Sickness or Injury 
for which the Insured was Hospital Confined 
or in connection with surgical care.
Benefits will not be payable for:

Checkups 
.3 Physical examinations

Tr< eatment planning consultations 
Doctors office visit charges 

E3 Spinal manipulations
Prescription drugs and medicines 

11 Radiation or chemotherapy for the purpose 
of modification or destruction of cancerous 
tissue.

Benefits will not be payable for physical, 
occupational, and speech therapy which:
a) commences more than six months after 

discharge from a Hospital or the date 
surgical care was rendered, or

b) which extends beyond 365 days from the 
date of discharge from a Hospital or the 
date sumcal care was rendered.

n



Childbirth
Benefit
(Form fftiMB 2  9X3)

Term Life 
Insurance 
Benefit
(Form tfCrl.R I 6X5i

* SjmuhV I Kralh lii'ik'tit •« Immm 
tut l'ni!Ui\ Itutirvd's ,tg\*
k * ( liiltlkMi \slh« .tic lull nmc 
Muilent* iiu* oit'i! ti\ .1 v'e 24

: Complications of pregnancy will be 
considered as a sickness and will be 
payable in accordance with all Group 
IV  y provisions, including the benefits, 
Definitions, and exceptions

T; Provides benefits for medical expenses 
incurred as a result of normal childbirth, 
up to lhe maximum you select

QJ Payment will be made only if the birth 
occurs no less than 10 months from 
effective date of this option
Option may only be selected at the time of 
enrollment in the Group Plan or when a 
dependent spouse is added to coverage

IL Once selected, the maximum benefit 
payable cannot be increased.
Your choice of maximum benefit payable 
under this option is:

□ $ 1,000 ($ 1,500 Elective Cesarean)
□ $2,000 ($3,000 Elective Cesarean)
□ $3,000 ($4,500 Elective Cesarean)
□ $4,000 ($6,000 Elective Cesarean)
□ $6,000 ($9,000 Elective Cesarean)

Benefits are payable for death from any 
cause and are incontestable after insurance 
has been in force for 2 years
In the event of suicide during the first 2 
years, the Company’s liability is limited 
to the return of premiums paid

Li The maximum benefit payable shall be:
Actual Priman insured's Insured Spouse's*

Aye at Death Death Benefit Death Benefit
to 20 $50,000 $10,000

50 — .14 40.000 10.000
.15 —  .10 .10.000 10.000
4 0 — 44 20.00(1 10,000
4 5 — 40 15.00(1 7.500
50 —  54 10.000 5.000
55 — 50 7.500 .1.750
('0  -  60 5 .0 0 0  2.500

Ml (Qualified Children’s Death Benefit
0 14 l)a \s  SO

15 L)a\s 0  Months $500 
6  Months 10 Yc.hs • S2.0O0

i :



How the 
Combined 
Protection 
Approach Works

The lull benefits to which you are entitled under your Music 
Hospital I expense Plan are calculated and paid.

STEP 2:

Then the lull heneliis to which you are entitled under the 
Catastrophic Expense lienelit Rider arc separately calculated,
To the extent there are benefits available to you after the rider 
deductible is met. we will also pay these benefits.

STEP 3:
The benefits provided by the Catastrophic Expense Benefit Rider 
are in addition to the benefits provided by the Basic Hospital 
Expense Plan. However, the total benefits paid under the Basic 
Covered Expenses section of the Group Policy and paid by this 
rider will never exceed the actual Covered Expenses, as defined 
in the rider, incurred for any Injury or Sickness.

STEPl:

24-Month Rate
Guarantee
Benefit

If  this Rate Option is selected, we guarantee that your rates, for 
the coverage as issued, will not change for 2 years.

E N A lS E-ENG.OftSEDIPLANS* i
(

■ J r ' V  1 I W L t  U f

T h e  R e t u m - o f - P r e m i u m  B e n e f i t (Form #GRPR I 385)

Now you can 
get back every 
penny you’ve 
paid for your 
NASE-Endorsed 
Insurance 
Program!

If this option remains con­
tinuously in force from its ef­
fective date until you reach 
age 65, \\c will return lOO'/i 
of your premiums, less any 
claims paid, for you and your 
cov ered dependents. You can 
r  ctt get a partial refund (less 
any claims paid) after only 
live wars.

Here's how our Return-of-Premium works:

t ! A ssum e an Insured and spouse, both age 40. are 
paying $200 per month in premium.

(3 If  insurance p rem ium s increased only an average of  
8 percent each year because o f  increasing age and 
inflation, that m eans that $175,460 in prem ium s will 
have been paid by age 65.

[  j If (lie Insured and covered dependents had been 
fortunate enough to have no claims, we would 
refund $ 175,460 at age 65.

S3 Even if we paid $30,000 in c laim s over this 25-year 
period, we would refund $145,460 to help sweeten 
your retirement years.

□  If we paid a truly catastrophic claim ($200,000 for 
example), it 's  obvious there would be no refund at 
age 65. since claims paid would be more than 
prem ium s paid. You can v.elete your Retum-of- 
Premium by simply calling us toll-free. The premium 
will be reduced accordingly.

GB This feature is available exclusively to NASH
M em bers  age IS through 50, and is effective until age 
65. C overage ends when premium is refunded.



Enrollment Application to:
PFL LIFE INSURANCE COMPANY BAPP

FOR HOME OFFICE 
USE ONLY

Number

Special Request:

Health Insurance Applied For
□ CHE 
MAX. BEN
□ $500,000 
10$

Dod.
$ ______

Cl BHE 
DAILY BEN.
I I $150 L I $200 
I I $250 I I $300 

□  $

Ded $
Beneficiary (Name and Relationship):

OTHER COVERAGE (if any) Additional
Amount Premium

□ Accident Benefit $ $
□ Childbirth Benefit $ $
I I OP Chemotherapy Ben. $ $
Cl Ret. of Premium Ben $ $
□ Pre & Post Hosp. Ben. $ $
LI Cat. Expense Ben. $ $______
Cl Double Misc. Benefit $ $
□ Life Ins. Benefit $_ $_____
l_J Other $ $ -
Total Additional Premium $

1. PRINT name of applicant arid 
each member of the family 
(including wife's maiden name)

Relationship State 
of BirthSex

Date ol Birth Present
Age Height

Weight
Premium

Mo. Day Yr. Now 1 Yr. Ago
(1) Applicant $ ~
(2) Spouse
(3)
(4)
(5)
(6)
Pay mode: Monthly □ __ Quarterly U___ Semi-Annually □ Annually □

Number and Street or R.F.D. City Stale
Total Premium

2. Addresses:'̂ roNoliCcTo______________________
□ a. Permanent U.S. Residence

Zip Telephone
_L

□
b. Business Name
c. Business Address

3. Occupation (Member 01) Duties (Describe)
4. Are any family members covered under Medicaid or

Medicare?______________________________
Name(s)_______________________________

5. I am a member of the NATIONAL ASSOCIATION FOR

11. Family Physician/Physician who would have medical records.

6 Do any of you now have hospitalization insurance? 
If "Yes," names of companies________________

coverage? If YES, give company name and policy number:

t>. Has any person proposed for insurance:

b.Ever had an application or reinstatement for life or 
accident and sickness insurance declined, postponed, 
rated up, modified, or terminated?..........................

c. Had a drivers license suspended or revoked in the last
two years?.............................................................. □
Give details if any question is answered "Yes"

a. For Applicant: 
Name

Yes No Address
l City State 7ip

□ □ Date last seen Reason
□ □ b. For Spouse: 

Name

I □ □
Adnress
City State 7ip
Date last seen Reason

c. For Children:
□ □ Name

Address
City State 7ip

□ □ Date last seen Reason

□

12.
9. Are all children or stepchildren of the applicant proposed 

for insurance by this application, currently unmarried 
and under the age of nineteen (19) years and residing at 
the applicant's principal place of residence; or under the 
age of twenty-four (24) years and enrolled as a full-time
student at an accredited college or university? ..........  □ □
If answer is "No," give name(s) and reason:

10. During the past two years, has any person proposed for 
insurance: Flown in any aircraft other than as a passenger, 
engaged in any racing, parachuting, scuba diving activi­
ties, or other hazardous avocations or does he/she intend 
to do so in the next 12 months? If "Yes," give details____

□ □

13.

Yes No
Within the past 5 YEARS has any person proposed for 
insurance:
a. Had or been advised to have surgical operation, 

electrocardiogram, x-ray or other diagnostic test? .. □ □
b. Been in or advised to enter a hospital or other institution

for consultation, examination or treatment? ............  □ □
c. Consulted or been examined by any physician orother 

practitioner? .......................................................... □  □
d. Used sedatives, hallucinogenic or narcotic drugs other 

than those prescribed by a physician or received 
treatment for drug habit? ......................................  □ □

e. Used alc ohol to excess or received treatment or advice
for excessive use of alcohol? .................................  □ □

Is any proposed insured now pregnant?..................... □ D

6900-B (7/88)



14 is any proposed insured presently under observation or 
taking treatment? ............................... ....................  Cl [J

15 Has any person proposed for insurance EVER had any 
indication, diagnosis, or treatment of
a The brain or nervous system, including but not limited 

to di/ziness, fainting, convulsions, paralysis, stroke,
mental or nervous disorder?.................................  IJl l

b The respiratory system, including but not limited to 
shortness of breath, persistent hoarseness or cough, 
bronchitis, asthma, emphysema, tuberculosis, or
chronic respiratory disorder? .............................. □  □

c. The heart or blood vessels, including but not limited 
to chest pain, high blood pressure, rheumatic fever, 
heart murmur, heart attack, varicose veins, or other
disorder of the heart or blood vessels? ................ LI □

d Any disorder or dysfunction of the blood system or 
immune system including but not limited to Ac­
quired Immune Deficiency Syndrome (AIDS), or 
AIDS Related Complex (ARC), or Lymphaden- 
opathy Syndrome?.............................................  □  P

Yes No
e. The gastro-intestinal tract, liver or pancreas, includ­

ing but not limited to jaundice, intestinal bleeding, 
ulcer, colitis, recurrent indigestion, or other disorder
of the stomach, intestines, liver or gallbladder?  P O

I The genito-urinary organs, including but not limited to 
sugar, albumin, blood or pus in urine, stone or other 
disorder ol kidney, urinary bladder, or prostate? . . .  □ □ 

g The eyes, ears, nose or ttiroat? ............................  □  □
h. Diabetes; thyroid or other glandular disorder, includ­

ing but not limited to lymph glands?.....................  □ □
i. Neuritis, arthritis, gout, disorder of the muscles or 

bones, including but not limited to spine, back, or 
joints? ................................................................  □ □

I Complications of pregnancy and/or cesarean
section? .............................................................  □ □

k. Deformity, lameness or amputation? ...................  LJ □
I. Cyst, tumor, cancer, or growth of any kino? .........  U P
m.Allergies,anemiaorotherdisordeisoftheblood?  P P
n. Disease or disorder of the reproductive organs or 

breasts? .............................................................  P P

Yes No

COMPLETE THE FOLLOWING FOR ANY "YES” ANSWER TO QUESTIONS 12 THRU 15

Ques.
No.

Person
No.

Nature of Injury, Sickness, Disease, 
Impairment or Physical Condition

Date
Hospitalization

Required?
Surgery

Performed? Name and Address of 
Physician and HospitalYes No Date Yes No Date

DECLARATION AND AGREEMENTS
I declare that the statements and answers in the application are complete and true to the best of my knowledge and belief and all 
information given to the agent has been recorded correctly and in its entirety. I agree that: (a) this application will form a part of the 
contract; (b) the agent does not have the authority on behalf of the Company to accept risks, or to make, alter or amend the coverage 
or to extend the time for making any payment due on such coverage; and (c) no insurance .ill take effect unless and until the 
application is approved by the Company and the policy/certificate is delivered to the Applicant while the conditions affecting 
insurability are and have remained as described herein and the first premium has been paid in full. I hereby acknowledge receipt of a 
copy of the Fair Credit Reporting Act and Medical Information Bureau notices.
I hereby authorize any licensed physician, medical practitioner, hospital, clinic or other medical or medically related facility, 
insurance company, the Medical Information Bureau or other organization, institution or person, that has any record or knowledge of 
me or my family, to give PFL Life Insurance Company any such information. A photographic copy of this authorization shall be as 
valid as the original.
I have truly and accurately recorded the information as 
supplied by applicant and family members.

I UNDERSTAND THAT COVERAGE IS NOT EFFECTIVE UNLESS AND 
UNTIL APPROVED AND ISSUED BY THE COMPANY

Signature of Licensed Agent

Agent's Number

Amount Collected By Agent

Dated at

Signed X

Signed X

19
City State Month Day Year

Applicant (For and in behalf of above)

..

Social Secu.ity #

Spouse Social Security #

6900-B (7/88) CHECK MUST ACCOMPANY APPLICATION



AUTOMATIC PAYMENT AUTHORIZATION
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Form U GHP 5 788
BAOD

CAT. EXP. RIDER BASE PLAN

(a) S
Primary Applicant 
M F A ge___ s (1)

(b> S ..
Spouse
M F A ge... 4* s (2)

(c) s
Child
M F Age j s ('«)

(d) s
Child
M F Age t s W

(e) s
Child
M F A ge_________ s 15)

Subtotal 
(a lo e) s

Subtotal 
(1lo5l S (6)

(Line 11) Oulpalient Accident Expense 
Benefil Rider -r 1 S (7)

Outpatient Radiation Therapy and 
Chemotherapy Rider +  ! s . . . . . . (8)

Childbirth Benefil Rider • ! s (9)
Oouble/Triple Miscellaneous 

Expense Benelil - I s . (10)
Return ol Premium 

Benefit Rider Calculation
Catastrophic Expense Rider Deductible: 

S6.000 $12,000 S (11)

Oulpalient Ambulatory Care Rider s _ (12)

unary Applicant s Age _____ years Term Life Insurance Ridui ! • . s (13)

“o (see chart)
Subtotal 

- (6 lo 13) S (14)

X S ((mo 171
|

2 Year Rale Guarantee s (15)
5

06)$
Subtotal 
(14 lo 16) S

Return ol Premium Benelil Rid S

NASE Duos
I

► l s 4 OOimonth

Your Renewal Premium (17 to 20)

One Time Administrative Fee s

Check Should Be 
Payable to NASE

Initial 
Total 

(20 21 £

Age
18 30 
3t
32
33

35 
30 
37

36
39
40

44

45 
40

(221
5150 WS



INSTRUCTIONS FOR USAGE AND AUTHORIZATION
10 The bank named on the reverse side

So lhat you may comply wilh your depositor's requesl. Ihis Company agrees:
I To indemnity you and hold you harmless Irom any loss you may sutler as a consequence ol your actions resulting Irorn or m connection with the execution and

issuance ol any check, drall or order, whether or not genuine, purporting to be executed by this company and received by you m the regular course ol business lor the 
purpose ol payment (under this plan), including any costs or expenses reasonably incurred in connection therewith

V In the event that any such check, dralt or older strati be dishonored whether With or without cause and whether intentionally or inadvertently, to indemnity you tor any 
loss even though dishonor lesults in a forfeiture ol insurance or other right

') To dclend at our own cost and expense any action which might he brought by any depositor or any other persons because ol youi actions taken pursuant lo the
foregoing request, or in any manner arising by reason ot your participation in the ioregoing plan ol paymenl cclleclion

Authorized in a resolution adopted by the Board ol Directors ol:
PFL Liie Insurance Company—January 30,1976

NATIONAL ASSOCIATION FOR THE SELF-EMPLOYED

William K Wilcher. President

PFL Life Insurance Company
7', The Applicant Please Read This Before Signing!

The besl business relalionships are those in which theie is complete and clear understanding oetween lhe parties Accordingly, we ask that you read and Sign the 
blowing statement aher the representative has made a complete presentation ol the plan lo assure yoursell that you corrpielely understand the coverage

CONFIRMATION OF PRESENTATION AND ACKNOWLEDGEMENT OF DELIVERY
'“mention Underwriting Department.

Upon my requesl, your representative, whose signature appears below, viskea me lo determine my interest in applying for insurance with your company Your 
representative was coudeous and fully and completely explained lo me trom the same certificate ail the provision as contained in lhe certificate, including every 
benelil, exclusion, limitation, waiting period, and deductible it any Your representative asked each question on the enrollment aoplication which i signed only after a full 
•••. ew of the provisions and all the answers had been fiilea >n The answers to the health questions were fully answered lo lhe pest of my knowledge and all lhe answers 
:■ fne application are exactly those, with nothing left Oul which i >n any way related or slated to the representative i fully understand and agree that if any material 
n’omiaiion is omitted from the application it could provide lhe oasis lor the Company io refuse coverage and to refund all my premium as though my coverage nao 
never been m force In signing ths form, i agree lhat I have carefully examined and understand lhe provisions of the specimen certificate and application, and that the 
Company is not Pound by any knowledge of or slalemeni made by or lo lhe representative unless set forth here on the application

• ereby acknowledge receipt of the OUTLINE OF COVERAGE lor Group Basic Hospital Expense Plan I understand that coverage is not eltective unless 
and until approved and issued by the Company.

acknowledge that I have received this Outline ol Coverage 
Applicant Date
Maximum Room and Board Rate Selected S ^ 0  per day
Cash Deductible Amount Base plan S Cat Exp Rider j

.ertify that I have delivered this Outline ot Coverage
representative ~
B-iE-WRS 888 Return this form with the application

AUTHORIZATION FOR DISCLOSURE OF MEDICAL RECORD INFORMATION
3y my (our) signature(s) below, I authorize any health care provider, including physicians clinics, hospitals or other institutions who are named in the 

application for insurance or who attends or has attended myself, my spouse cr any ol my -mitcron. at any time to disclose to PFL LIFE INSURANCE 
COMPANY or its legal representative, tutor matron Iron< m y  or n ty family's health care record I understand inis could include Put is not limited to. my identity, 
medical history, diagnosis, prognosis, dales ot treatment, treatment, test resuits, ana summary :eports and this d sclosure is without limitation to period o’ 
treatment, diagnostic or therapeutic in'ormation, history or type ot llness including treatment, it any. tor alcohol and drug abuse

UNDERSTAND the information obtained by use ot me Authorization will D-• used by PFL LIFE INSURANCE COMPANY touoh umuie eligibility lor insurance, 
and eligibility tor benehts under on existing policy Any wformairpn obta nt f w n >1 Ot felt a I ; y Pf L i II t ".SuRANCE COMPANY to any person or 
organization EXCEPT to reinsuring companies, ttv-Mr .real Information Bureau in. nr other p-wsonsorgantzaKms pen'e-irnr j h,. ̂ ness or legal services m 
znnoclion with my application claim n  as may be other,vise awfully jy.r*-J ir as; I may '.Jlhur authorize 

*NO“.V th.i! ’ a, rogues!' > .• : r ,  1 “  A .!*• * /.if •
AGREE mat a {.•>’■1 jMpn • •• A.,m « *.|t uui. !• as ,.i :
i t*’> I

tr l i j< 1

IT I 5150 H U  IT I Kl A

PFL LIFE INSURANCE COMPANY
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D E S C R I P T I O N  O F  I N F O R M A T IO N  P R A C T I C E S

To O ur Applicants 
anil Insureds:

Collection of 
Information

Our Disclosures

This description of the information practices o f  our Company, 
and our agent, is being provided in accordance with the require­
ments of laws in your state o f residence.

In order to properly underwrite and administer your insurance 
coverage, we must collect a certain amount of necessary and helpful 
information. The amount and type of information collected may vary 
depending on the amount and type of coverage applied for. but in 
general we will he seeking information about your age. occupation, 
physical condition, health history, mode of living, avocations, and 
other personal characteristics. In addition, our agent may collect 
information intended to aid in the updating and improvement of 
your insurance program.

You are our most important source of information, but we may also 
collect or verily information by contacting medical professionals 
and institutions that have provided care to you or members of your 
family proposed for coverage, employers and business associates, 
friends and neighbors, and other insurance companies you have 
applied to. We may collect information by exchanges of correspon­
dence. by phone, or by personal contact.

In some cases, we may ask an insurance support organization to 
collect information und submit an investigative consumer report to 
us. That organization may retain a copy of the report and may 
disclose its contents lo others for whom it performs such services.

In some circumstances, we or our agent will make disclosures of 
personal information, without your authorization, to third parties. 
Following is a brief description of some of the persons or organiza­
tions to whom certain items or information might be disclosed.

: j  Persons or organizations performing professional, business, 
or insurance functions for us. such as independent claim 
examiners or group plan administrators

EJ Our agent, consumer reporting agencies hired to prepare 
investigative reports, and other insurance companies to which 
you have applied for coverage or benefits

□  Your attending physician or treating medical professional

El Personnel or organizations conducting bona fide actuarial or 
scientific research studies, audits, or evaluations

Please be assured that the above describes some of the disclosures 
which may be made, not disclosures which are always, or even 
often, made. In any event, the information disclosed without your 
authorization will be only as much as is reasonably necessary to 
accomplish the intended purpose,

For example, we would ordinarily disclose only name and address to 
a marketing firm, and perhaps additional information relating to age. 
amounts of insurance, and claims experience to a scientific research 
organization. Information relating to phy sical condition or medical 
history would ordinarily be disclosed only to your attending 
physician or treating medical professional. In short, the types of 
information disclosed w ill vary de|iending upon the needs ol the 
recipient and the seiisitiv ity of the data



A c c e s s  a n d

C o r r e c t i o n

Obtaining
Additional
Information

Notice
Concerning the 
Medical 
Information 
Bureau

Pre-Notification 
— Public Law 
91-508 —
Fair Credit 
Reporting Act

A description of the eiaiimstimi.es under which information about 
you might be disclosed without your authorization lo the types of 
persons ami organizations will be sent lo you upon request.

There are procedures by which you can obtain access lo personal 
information about you appearing in our files, including information 
contained in investigative consumer reports. We have alsn estab­
lished procedures by which you may request correction, amendment, 
or deletion o f any information in our files which you believe lo be 
inaccurate or irrelevant. A description of these procedures will also 
be sent lo you upon request.

We hope that you find this description of our information practices 
helpful. We take our responsibilities and your rights very seriously.
If you have any further questions about the items just discussed, 
please write our Administrative Ol lice at P.O. Box 1038. tluisl. 
Texas 761)53. Please indicate your full mime, address, telephone 
number, and certificate number.

Information regarding your insurability will be treated as confiden­
tial. The Company may, however, make a brief report thereon to the 
Medical Information Bureau, a non-profit membership organization 
of life insurance companies which operates an information exchange 
on behalf of its members. If you apply to another Bureau member 
company for life or health insurance coverage, or file a claim for 
benefits to such a company, the Bureau, upon request, will supply 
such company with the information in its file. Upon receipt o f a 
request from you, the Bureau will arrange disclosure o my informa­
tion it may have in your file. (Medical information will be disclosed 
only to your attending Physician.) If you question the accuracy of in­
formation in the Bureau's file, you may contact the Bureau and seek 
a correction in accordance with the procedures set forth in the 
Federal Fair Credit Reporting Act. The address of the Bureau's infor­
mation office is P.O. Box 105, Essex Station, Boston. MA 02112, 
telephone (617) 426-3660. The Company may also release informa­
tion in its file to other life insurance companies to which you may 
apply for life or health insurance, or to which a claim for benefits 
may be submitted.

This is to inform you that as a part of the Com pany's underwriting 
procedure for processing applications for insurance, tin investigative 
report by a consumer reporting agency may be made concerning you 
and any person requesting insurance whereby information is 
obtained from personal interviews with neighbors, friends, associ­
ates or others acquainted with you. and those to be insured, as to 
character, general reputation, personal characteristics and mode of 
living. You have the right to make a written request within a reason­
able period of lime to receive additional detailed information about 
the nature and scope of this investigation. This w ritten requesl 
should be directed to the Companv at P.O. Box 1038, Hurst, T.Y 
76053.

I "



A D D IT IO N A L  q u e s t i o n s  y o u  m i g h t  h a v e

When Does 
Coverage Begin?

What About
Premium
Changes?

What Is a
Pre-Existing
Condition?

When Does
Coverage
Terminate?

We require evidence o f insurability before coverage is provided. 
Once we have approved your application, coverage for you anil 
your Covered Dependents will begin on the Certificate Dale 
shown in the C ertificate Schedule. Your newborn children will 
be provided coverage after the Certificate Date from the moment 
o f  birth for 3 1 days. Coverage will not be subject lo any evidence 
o f insurability or acceptance by the Com pany. T o continue 
coverage beyond 3 1 days, you must send written notice directing 
us to add the new born child. This notice must be received by us 
within 3 1 days o f the newborn ch ild 's  birth and must be accom ­
panied by any required additional premium.

You cannot be singled out for rate increases. We can only change 
the table o f prem ium s, on a class basis, becom ing due under the 
G roup Policy at any lime and from time to time, provided the 
Com pany has given the G roup Policyholder written notice of at 
least 3 1 days prior to the effective date o f  the new rates.

Claim s will not be paid for pre-existing conditions unless loss 
occurs after the Insured 's coverage has been in force lor 
2 years. Pre-existing condition means a medical condition. 
Sickness, or Injury not excluded by name or specific description 
for which:

I ) medical advice, consultation, o r treatm ent was recommended 
by or received from a Doctor within the I-year period before the 
effective date o f  coverage, or 2 ) sym ptom s existed which would 
cause an ordinarily prudent person to seek diagnosis, care, or treat 
ment within the I -year period before the effective date of coverage.

Y our coverage will term inate and no benefits will be payable on 
or after:
I ) the date the G roup Policy term inates; 2) upon nonpaym ent of 
prem ium , subject to the grace period; 3) upon our receipt o f  your 
written notice o f  cancellation; 4) the date you cease to be a M em ­
ber in good standing o f the association covered under the Group 
Policy; 5) the date you qualify for M edicare, at any age. o r reach 
age 65, except as provided by the Catastrophic Care Benefit.

Your Covered D ependent's coverage will term inate on:
I ) the date your coverage term inates: 2 ) the date such dependent 
ceases to be an Eligible Dependent: 3) the date the Group Policy 
term inates; 4) the date we receive your w ritten request to cancel 
a dependent's coverage; 5) the date a dependent qualifies, at any 
age. for M edicare, or reaches age 65. except as provided by the 
Catastrophic Care Benefil.

The attainm ent o f  the Limiting Age for a Covered Dependent 
will not cause coverage to term inate while that person is and 
continues to be both: a) incapable of self-sustaining em ployment 
by reason of mental retardation or pin sical handicap; and 
b) Chiefly Dependent on you for support and m aintenance, m ean­
ing the Covered Dependent receives the majority o f his/her finan­
cial support from you.



Y O U R  P E A C E  O F  MIND A N D  S E C U R I T Y  A R E  I M P O R T A N T  T O  U S

You should be 
contacted by us 
within 14 days 
confirming our 
receipt of your 
application.

If you should 
have any ques­
tions about your 
application or 
your insurance 
coverage, or 
need any assis­
tance with claims 
or other matters, 
please contact 
us at any time.

R e c e iv e d  f rom :

the amount of $________________
for the initial insurance premium, one-time 
administrative fee, and current NASE 
membership dues, with application for 
enrollment in:

T h e  N A S E ’s  B a s i c  H o s p i t a l  

E x p e n s e  I n s u r a n c e  P l a n

Cash Deductible Amount S________________

You must be a member of NASE in order to 
apply. The representative does not have the 
authority on behalf of the Company to accept 
risks; to make, alter or amend the Group 
Policy: or to extend the time for making any 
payment due under such Group Policy. 
Therefore, insurance is not effective until 
the coverage applied for has been approved 
and issued by the Company.

Dale Aulhori/cU Representative #

For those who apply for the Basic Plan 
without the Catastrophic Rider, you may, in 
the future, apply for coverage in another 
NASE-Endorsed Plan, which could carry 
higher benefits if you are approved.

PFL Life Insurance Company 
Toll Free# 1-800-527-5504



C o n g r a t u l a t i o n s ;  y o u ’v e  j o i n e d  t h e  g r o w i n g  
n u m b e r  o f  i n d i v i d u a l s  w h o  r e l y  o n  

i n s u r a n c e  p l a n s  e n d o r s e d  b y  t h e  N A S E .

NASE Member insurance certificates are 
serviced by PFL Life Insurance Company. 
Last year alone, NASE Members received 
more than $110 million in insurance benefits.
Your NASE-Endorsed Basic Hospital 
Expense Insurance Plan brings with it:

E3

■

0
PFL  Life Insurance Co.
H om e O ffice:

C e d a r  R apids, Iowa a
Adm inistrative Office:

9151 Grapevine Highway
N. Richland Hills. TX 761 SO
Toll F ree  1-800-527-5504

The advantages of group enrollment, 
in a plan specifically designed for the 
self-employed
Underwriting by an A-rated insurance 
company
Freedom from being singled out for 
cancellation or rate increases
Worldwide coverage by your choice of 
doctor or hospital
Availability of return-of-premium, 
2-year rate guarantee, and other 
options that can increase the value 
of your coverage
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PLEASE NOTE — Benefits for a loss for a period of less than one month t hall be 
payable on the basis of 1/30th ol the monthly benefit for each day of such loss. 
This Policy provision applies to monthly benefits payable under the Policy and 
each of the Optional Benefit Riders.
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BASIC
POLICY
B€!\!€flTS

Prepared lor: , on Date:.
Age Last Birthday □ Smoker [ J Non-Smoker

ACCIDENT AND SICKNESS TOTAL DISABILITY:
per month, while disabled, beginning on the.

disability commencing:
(a) betore age 62'/2 payments.continuF lor.

. day; for

. monlhs;
(bunelil period)

(b) on or after age 62'/? but before age 70 payments continue for 30 months or for such 
lesser period >n (a); and
(c) on or after age 70 payments continue for 15 months

• LOSS OK SPEECH, HEARING OR USE OF TWO MEMBERS OCCURRING PRIOR TO AGE 65:
(Lasting at least 90 days, monthly benefits are payable from the first day for the applicable max­
imum benefit period, whether caused by accident or sickness and whether or not disabled or 
employed.)

♦DOUBLE DISMEMBERMENT OR LOSS OF SIGHT OCCURRING PRIOR TO AGE 65:
(whether caused by accident or sickness and whether or not disabled or employed).
S_ .(Total Disability Benefit) per month from the first day of such loss for 60 months or for the
applicable benefit period if longer.
$__________ CAPITAL SUM (15 times monthly benefit).

■BENEF'T FOR NON-DISABLING INJURIES: To a maximum of... 
$__________ (one-half ol one month's benefit).

BILLING: (Check one)
□  Individual Direct Notice
□  Common Billing Invoice
□  ABC Plan (See Foim ABC-6 tor rules)
PAYMENT MODE: (Check one)
□ Annual*
□ Semi-Annual c/.- Annuei)
□  Quarterly (V.i Annual)
□  Monthly ('/•;> Annual) multiple nsK list Dili or ABC only
•ALL DOLLAR BENEFITS INCREASE 10% 
WHEN PREMIUMS ARE PAID ANNUALLY

POLICY ANNUAL PREMIUM: $_

OPTIONAL RIDERS TOTAL PREMIUM: $_
(As ouliinad in Form OBR/ALL>

TOTAL POLICY AND RIDERS
ANNUAL PREMIUM: $.

PAYABLE_____________ $_
(Mode)

Agent:

M a s s a c h u s e t t s  C a s u a l t y  
I n s u r a n c e  C o m p a n y
DISABILITY INCOME EXCLUSIVELY
DOS TON M ASS ACHUSETTS

M a s s a c h u s e t t s  C a s u a l t y  I n s u r a n c e  C o m p a n y

D i s a b i l i t y  I n c o m e  

I n s u r a n c e  P r o t e c t i o n

A L L  C L A S S E S  -  A G E S  1 8-60

T h is  b r o c h u r e  is to  b e  u s e d  w h e n  i l lu s tra tin g
1 5 , 3 0  a n d  6 0  M o n th  B e n e f i t  P la n s
fo r  all c l a s s e s ,  (A -1A  t h r o u g h  A -4 , in c lu s iv e ) .



s o m e
POLICV
F€ATUR€S:

D i s a b i l i t y  I n c o m e  

I n s u r a n c e  P r o t e c t i o n

• The policy is non-cancellable and guaranteed renewable to age 65; renew­
able thereafter for life, subject to the Company's right (1) to non-renew if the Insured 
ceases to be gainfully employed full-time or (2) to change premium levels by class at 
its choice and without specific approval of any state authority.

• Definition of total disability:
The Insured (Occupational Classes A-1A, A-1, and A-2) is considered totally 
disabled when substantially unable to perform the material duties of his or her 
regular occupation, trade or profession for the benefit period provided in the 
Policy.
The Insured (Occupational Classes A-3 and A-4) is considered totally disabled 
when substantially unable to perform the material duties of his or her regular occupa­
tion, trade or profession for the benefit period provided in the Policy to a maximum of 
30 months.
Beyond this, the Insured (Occupational Classes A-3 and A-4) is considered 
totally disabled during the remainder, if any, of the benefit period when substantially 
unable to perform the material duties of any gainful occupation for which reasonably 
fitted, having due regard for his or her earning ability from the Policy Date, education, 
training and experience

• Loss of Speech, Hearing or Loss of Use of Two Members occurring prior 
to age 65 and lasting at least 90 days: monthly benefits are payable from the 
first day for the applicable maximum benefit period, whether caused by acci­
dent or sickness and whether or not disableci or employed.

• Monthly benefits for Double Dismemberment or Loss of Sight occurring prior 
to age 65 are payable from the first day of disability lor 60 months or the applicable 
benefit period, whichever is longer, whether caused hy accident or sickness and whether 
or not disabled or employed.

• A Capital Sum equal to 15 months’ benefit is paid in addition to monthly benefits 
for Double Dismemberment or Loss of Sight, when occurring prior to age 65 and 
whether caused by accident or sickness.

• Unisex rates.

• All dollar benefits increase. " /emium is paid annually.
• Non-Disabling Injuries — to a i . .. one-half of one months benefit is pro­

vided on a per occurrence basis ior cost incurred for attendance ol a physician, 
x-rays, or hospital out-patient care, if not entitled to benefits for such injury under 
other provisions of the Policy, and Insured not already disabled or receiving benefits 
under the Policy.
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• Waiver of premium: effective after 90  consecutive days of total 
disability — retroactive to 1st day of disability.

• Physicians and Dentists are insured in their specialties.
• Optional Policy Adjustments: Insured may vary policy coverage 

to meet changing insurance needs.
• Full aviation coverage including private flying.
• World-wide coverage.
• Discounted Non-smoker premium rates available.

• Rehabilitation — if the Insured chooses to participate in an approved 
program of rehabilitation, mutually agreed upon by the Insured and 
the Company, his or her voluntary efforts to recover from disability and 
return to work will not result in a complete loss of disability benefits.

• Transplar.i surgery — total disability due to the transplant of part of 
the Insured's body to the body of another person will be treated like 
any other sickness under the policy.

• No benefits are payable for a loss which starts within 2 years after 
co .rage becomes effective and results from a pre-existing condition 
not fully disclosed in the application for the policy. Disabilities from the 
same :ause(s) as a prior disability and not separated by at least a 
6-month recover period are subject to one benefit period. Concurrent 
disabilities are treated as a single period of disability subject to only 
one payment or none if policy premiums are then being waived.

A Medical Examination and or a Blood Profile may be required when applying for coverage 
under the Policy described herein. Please consult the "Underwriting Guide."
A specimen policy or specimen nders are available upon request.

IMPORTANT:
The policy form described herein provides disability income insurance and such optional 
riders as selected. It does not provide basic hospital, basic medical or major medical insur­
ance as defined by the New York State Insurance Department. The expected benefit ratio 
for this policy is 50°'o. This ratio is the portion of future premiums which the Company 
expects to return as benefits, when averaged over all people with this policy.

This brochure only summarizes some of the features of Disability Income Policy Series 
3000. As such it does not constitute a contract or offer of insurance. You also should not 
interpret the withm information as providing you with a reasonable expectation of any 
benefits except those specifically contained in the actual provisions of the policy and riders 
applied for and issued to you. This policy and nders are subject to modification in 
certain states.



E X A M P L E  NO. 1

T R U C a E R  P R O F I L E :  S I N G L E  M A L E ,  3 5  Y E A R S  O L D ,  S M O K E R

H E A L T H  P R O T E C T I O N :  C O M B IN E D  P R O T E C T I O N  P L A N
$ 2 0 0 . 0 0  D E D U C T I B L E  W IT H  A 3 , 0 0 0 , 0 0 0  L I F E T I M E  
B E N E F I T

D I S A B I L I T Y  IN C O M E  P R O T E C T I O N :  $ 2 , 5 0 0 . 0 0  M O N T H LY  B E N E F I T  F O R  5 Y E A R S
3 0  D A Y  W A I T I N G  P E R I O D

T E R M  L I F E  I N S U R A N C E :  2 5 0 , 0 0 0  T A X - F R E E  D E A T H  B E N E F I T

T O T A L  M O N T H LY  C O S T  $ 3 6 7 . 0 0

E X A M P L E  N O . 2

T R U C K E R  P R O F I L E :  S I N G L E  M A L E ,  4 0  Y E A R S  O L D ,  S M O K E R

H E A L T H  P R O T E C T I O N :  C O M B IN E D  P R O T E C T I O N  P L A N
$ 2 0 0 . 0 0  D E D U C T I B L E  W IT H  A  3 , 0 0 0 , 0 0 0  L I F E T I M E  
B E N E F I T

D I S A B I L I T Y  IN C O M E  P R O T E C T I O N :  $ 2 , 5 0 0  M O N T H LY  B E N E F I T  F O R  5 Y R S
3 0  D A Y  W A IT I N G  P E R I O D

T E R M  L I F E  I N S U R A N C E :  $ 2 5 0 , 0 0 0  T A X - F R E E  D E A T H  B E N E F I T

T O T A L  M O N T H LY  C O S T  $ 4 1 9 . 0 0

E X A M P L E  N O . 3

T R U C K E R  P R O F I L E :  S I N G L E  M A L E ,  3 0  Y E A R S  O L D ,  S M O K E R

H E A L T H  P R O T E C T I O N :  C O M B IN E D  P R O T E C T I O N  P L A N
$ 2 0 0 . 0 0  D E D U C T I B L E  W IT H  A  3 , 0 0 0 , 0 0 0  L I F E T I M E  
B E N E F I T

D I S A B I L I T Y  IN C O M E  P R O T E C T I O N :  $ 2 , 5 0 0  M O N T H LY  B E N E F I T  F O R  5 Y R S
3 0  D A Y  W A I T I N G  P E R I O D

T E R M  L I F E  I N S U R A N C E :  $ 2 5 0 , 0 0 0  T A X - F R E E  D E A T H  B E N E F I T

T O T A L  M O N T H LY  C O S T  $ 3 4 3 . 0 0

S U B S T A N T I A L  D I S C O U N T S  A V A I L A B L E  F O R  N O N S M O K E R S  A N D  6 0  D A Y S  W A I T I N G  P E R I O D S
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CS FOR SENATE BILL NO. 219 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION 

BY T H E  S E N A T E  LA BO R AND C O M M E R C E  C O M M IT T E E

O ffered :
R efe rred :

S ponsor(s): SEN A TE LA B O R  & C O M M E R C E  C O M M IT T E E  BY R E Q U EST

A BILL 

FOR AN ACT ENTITLED 

"A n Act relating to w orkers’ compensation; and providing for an effective date."

BE IT  ENACTED BY TH E LEGISLATURE OF TH E STATE OF ALASKA:

* Section 1. PURPOSE OF SECTION 3. It is the purpose of sec. 3 of this Act to amend AS 23.30 

to provide that an insurer is not liable for providing or failing to provide safety inspections or safety 

advisory services; this amendment would decide a public policy question concerning the liability o f an 

insurer for the performance of a safety inspection or safety advisory service raised in Van Biene v. ERA 

Helicopters, Inc., 779 P.2d 315 (Alaska 1989). Liability for conduct not related to safety inspections 

or safety advisory services is not intended to be changed.

* Sec. 2. AS 23.30 is amended by adding a new section to read:

Sec. 23.30.047. BENEFITS FOR HEALTH INSURANCE, (a) An employer who pays 

compensation to an injured employee under AS 23.30.041(k), 23.30.180, 23.30.185, 23.30.190,

23.30.200, or 23.30.215, and who provided health insurance to the employee at the date of injury 

shall also reimburse the employee for health insurance coverage for the employee and covered 

dependents, as provided in this section.

-1-
X e w  T e x t  U n d e r l i n e d  [D EL ETE D  TE X T  BRACKETED ]

CSSB 219(L&C)
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1 (b) Payment required under this section is equal to the employer’s current contribution

2 for health insurance or the amount paid by the employee for replacement coverage, whichever

3 amount is less. Payment required under this section commences when the employee’s health

4 insurance provided by the employer’s contribution ceases and shall continue until the employee

5 is no longer receiving compensation described in (a) of this section, or for 18 months, whichever

6 period is shorter.

7 (c) Payment is not required under this section until the employee provides proof o f health

8 insurance coverage. In this subsection, "health insurance" includes an individual policy of health

9 insurance, or a notice of self-payment or continuance o f coverage under a union health or welfare

10 trust agreement.

11 (d) If benefits required under this section tire not paid within 30 days after the employer

12 receives a request for payment, the employer shall pay a penalty equal to 25 percent of the

13 amount due.

14 * Sec. 3. AS 23.30 is amended by adding a new section to read:

15 Sec. 23.30.232. CIVIL LIABILITY FOR WORKPLACE SAFETY INSPECTIONS. A

16 carrier, an insurance service agent to a self-insured employer, or a trade association is not liable

17 for civil damages as a result of an act or omission in performing or failing to perform a

18 workplace safety inspection or a safety advisory service unless the carrier’s, agent’s, or

19 association’s act or failure to act constitutes intentional misconduct.

20 * Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

CSSB 219(L&C) -2-
N ew  T o ye fl n c i o r l  i r . a d  /DELETED TEXT  BRACKETED,'
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3/14/91

SENATE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY T H E  SEN A T E  LA B O R  AND C O M M E R C E  C O M M IT T E E  BY R EQ U EST

In troduced :
R eferred :

A BILL 

F O R  AN ACT ENTITLED

1 "An Act relating to w orkers’ compensation; and providing for an effective date."

2 BE IT ENACTED BY THE LEGISLATURE O F  TH E STATE O F  ALASKA:

3 * Section 1. PURPOSE OF SECTIONS 11, 18, AND 19. (a) It is the purpose of sec. 11 of this Act

4 to amend AS 23.30.055 to provide that the exclusive liability provisions extended to an employer

5 includes the liability of an insurer for providing or failing to provide safety inspections or safety advisory

6 services; this amendment would decide a public policy question concerning the liability of an insurer for

7 the performance of a safety inspection or safety advisory service raised in Van Biene v. ERA

8 Helicopters, Inc., 779 P.2d 315 (Alaska 1989).

9 (b) It is the purpose of sec. 18 of this Act to amend AS 23.30.265( 15) to include prior temporary

10 total disability payments within the definition of gross wages.

11 (c) It is the purpose of sec. 19 of this Act to amend AS 23.30.265(21) to clarify that medical

12 stability results from a condition from which objectively measurable improvement or deterioration is not

13 expected from further medical treatment, and that medical stability is presumed in the absence of

14 improvement or deterioration after 45 days.
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* Sec. 2. AS 23.30.041(b) is amended to read:

(b) The administrator shall

(1) enforce regulations adopted by the board to implement this section;

(2) recommend regulations for adoption by the board that establish performance 

and reporting criteria for rehabilitation specialists;

(3) enforce the quality and effectiveness o f reemployment benefits provided for 

under this section;

(4) review on an annual basis the performance of rehabilitation specialists to 

determine continued eligibility for delivery of rehabilitation services;

(5) submit to the department, on or before Ju ly  1 [JANUARY 1] of each year, 

a report of reemployment benefits provided under this section for the previous calendar 

[FISCAL] year; the report must include a general section, sections related to each rehabilitation 

specialist employed under this section, and a statistical summary of all rehabilitation cases, 

including

(A) the estimated and actual cost of each active rehabilitation plan;

(B) the estimated and actual time of each rehabilitation plan;

(C) a status report on all individuals completing or terminatin- a

reemployment benefits program including a return to work date;

(D) the cost of reemployment benefits;

(6) maintain a list of rehabilitation specialists who meet the qualifications 

established under this section;

(7) m onitor the activities of medical m anagers assigned bv the c a rrie r  to an 

in jured employee, including reviewing reports o r correspondence concerning the injured 

employee:

(8) promote awareness among physicians, adjusters, injured workers, employers, 

employees, attorneys, training providers, and rehabilitation specialists of the reemployment 

program established in this subsection.

* Sec. 3. AS 23.30.041(c) is amended to read:

(c) If an employee suffers a compensable injury that may permanently preclude an 

employee's return to the employee’s occupation at the time of injury, the employee or employer 

may request an eligibility evaluation for reemployment benefits. The employee shall request an
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1 eligibility evaluation within 90 days after the employee gives the employer notice of injury unless

2 the administrator determines the employee has an unusual and extenuating circumstance that

3 prevents the employee from making a timely request, if, a fter a review of the h o ard ’s case file,

*1 the adm in istra to r determ ines the employee is unlikely to be able to re tu rn  to the employee’s

5 occupation at the time of injury, the [THE] administrator shall, on a rotating and geographic

6 basis, select a rehabilitation specialist from the list maintained under (b)(6) of this ~ection to

7 perform the eligibility evaluation.

8 * Sec. 4. AS 23.30.041(e) is amended to read:

9 (e) An employee is [SHALL BE] eligible for benefits under this section upon the

10 employee’s written request and by having a licensed physician, o r regarding m uscular, skeletal,

11 o r neurological injuries, a licensed physician or a licensed physical o r occupational

12 therapist, predict that the employee will have permanent physical capacities that are less than

13 the physical demands of the employee's job as described in the United States Department of

14 Labor’s "Selected Characteristics of Occupations Defined in the Dictionary c f  Occupational

15 Titles" for

16 (1) the employee’s job at the time of injury; or

17 (2) other jobs that exist in the labor market that the employee has held or received

18 training for within 10 years before the injury or that the employee has held following the injury

19 for a period long enough to obtain the skills to compete in the labor market, according to specific

20 vocational preparation codes as described in the United States Department of Labor’s "Selected

21 Characteristics of Occupations Defined in the Dictionary of Occupational Titles."

22 * Sec. 5. AS 23.30.041(h) is amended to read:

23 (h) Within 90 days after the rehabilitation specialist’s selection under (g) of this section,

24 t f : reemployment plan must be formulated and approved. The reemployment plan must include

25 at least the following:

26 ( 1 ) 3  determination of the occupational goal in the labor market;

27 (2) an inventory of the employee’s technical skills, physical and intellectual

28 capacities, academic achievement, emotional condition, and family support;

29 (3) a plan to acquire the occupational skills to be employable:

30 (4) the cost estimate o f the reemployment plan, including provider fees; the

31 amount of tuition, books, tools, and supplies; transportation; temporary lodging; or job
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1 modification devices;

2 (5) the estimated length of time that the plan will take;

3 (6) the date the plan will commence;

4 (7) the estimated time of medical stability as predicted by the physician;

5 (8) a detailed description and plan schedule; [AND|

6 (9) a finding by the rehabilitation specialist that the inventory under (2) of this

7 subsection indicates that the employee can be reasonably expected to satisfactorily complete the

8 plan and perform in a new occupation within the time and cost limitations of the plan; and

9 (10) a certification bv the rehabilitation specialist that the plan meets all the

10 requ irem ents of this subsection; if the adm in istra to r determ ines that the plan does not meet

11 one o r m ore of the requirem ents of this subsection, the adm inistra tor shall require the

12 rehabilita tion specialist to am end the plan to meet the requirem ents of this subsection; a

13 rehabilita tion  specialist mav not charge a fee for an am endm ent to a reem ploym ent plan

14 requ ired  under this p a rag rap h .

15 * Sec. 6. AS 23.30.04 l(k) is repealed and reenacted to read:

16 (k) The employer shall pay compensation to an employee eligible for reemployment

17 benefits, as follows:

18 (1) until the employee reaches medical stability or the reemployment plan is

19 completed or terminated, whichever comes first, temporary disability benefits shall be paid;

20 (2) if the employee reaches medical stability or has been found eligible for reem-

21 ployment benefits, temporary disability benefits shall cease and permanent impairment benefits

22 shall then be paid biweekly at the employee’s temporary total disability rate until plan

23 completion, termination, or exhaustion of permanent impairment benefits; permanent impairment

24 benefits remaining unpaid upon completion or termination of the plan shall be paid to the

25 employee in a single lump sum;

26 (3) if the employee's permanent impairment benefits are exhausted before the

27 completion or termination of the reemployment plan, the employer shall pay, on a biweekly basis,

28 an amount equal to 60 percent of the employee’s spendable weekly wage as determined under

29 AS 23.30.220, not to exceed S525, until the completion or termination of the plan;

30 (4) if the employee reaches medical stability before an impairment rating is given

31 as provided in AS 23.30.190. except for the first 30 days the employee shall be paid 60 percent
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1 or the employee’s spendable weekly wage until an impairment rating is given; benefits paid more

2 than 30 days after medical stability but before an impairment rating is given shall be offset from

.3 the total sum of permanent impairment benefits due to the employee; after the employee reaches

•I medical stability and an impairment rating is given, all benefits paid shall be included as

5 permanent impairment benefits;

6 (5) benefits related to the reemployment plan may not extend past two years from

7 the date of the initiation of the 60 percent payment of the employee’s spendable weekly wage,

8 plan approval, or plan acceptance, whichever date occurs first, at which time the benefits expire;

9 (6) if the employer controverts the employee’s claim or appeals a ruling of the

10 administrator or the board and the controversion or appeal delays completion of an evaluation,

11 development, commencement or completion of a plan

12 (A) the employer shall pay the employee 60 percent of the spendable

13 weekly wage during the period of controversion or appeal, except that temporary

14 disability benefits shall be paid until the employee reaches medical stability;

15 (B) the two-year limitation on payment of benefits in (5) of this subsection

16 does not begin to run or is toiled; and

17 (C) payments made at 60 percent of the employee’s spendable weekly

18 wage during controversion or appeal may not be offset from permanent impairment

19 benefits due to the employee.

20 * Sec. 7. AS 23.30.041(1) is amended to read:

21 (1) The cost of the reemployment plan incurred under this section is [SHALL BE] the

22 responsibility of the employer, shall be paid on an expense incurred basis, and may not exceed

23 $10,000. The cost of the rehabilitation specialist shall be paid hv the employer, but mav not

24 be included in determ ining the cost of the reemployment plan. Fees charged bv and paid

25 to a rehabilitation specialist for services m ust be com parable to fees for sim ilar services in

26 the com m unity in which the services are perform ed, as determ ined bv the board.

27 * Sec. 8. AS 23.30.04 l(p) is amended to read:

28 (p) In this section

29 (1) "administrator" means the reemployment benefits administrator under (a) of

30 this section;

31 (2) "employability" means possessing the ability but not necessarily the
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opportunity to engage in employment that is consistent with the employee’s physical status 

imposed by the compensable injury;

(3) "labor market" means a geographical area that offers employment opportunities 

in the following priority:

(A) area of residence;

(B) area of last employment;

(C) the state;

(D) other states;

(4) "m edical m anager" means a nurse, rehabilitation specialist, o r other 

health care provider assigned bv the carrie r to assist an employee in coordinating medical 

benefits, o r to m onitor the employee’s medical services;

(5) "physical capacities" means objective and measurable physical traits such as 

ability to lift and carry, walk, stand or sit, push, pull, climb, balance, stoop, kneel, crouch, crawl, 

reach, handle, Finger, feel, talk, hear, or see;

(6) [(5)] "physical demands" means the physical requirements of the job such as 

strength, including positions such as standing, walking, sitting, and movement of objects such as 

lifting, carrying, pushing, pulling, climbing, balancing, stooping, kneeling, crouching, crawling, 

reaching, handling, fingering, feeling, talking, hearing, or seeing;

(7) [(6)] "rehabilitation specialist" means a person who is a certified insurance 

rehabilitation specialist, a certified rehabilitation counselor, or a person who has equivalent or 

better qualifications as determined under regulations adopted by the department;

(8) [(7)] "remunerative employability" means having the skills that allow a worker 

to be compensated with wages or other earnings equivalent to at least 60 percent of the worker’s 

gross hourly wages at the time of injury; if the employment is outside the state, the stated 60 

percent shall be adjusted to account for the difference between the applicable state average 

weekly wage and the Alaska average weekly wage.

* Sec. 9. AS 23.30.041 is amended by adding a new subsection to read:

(q) After a medical manager has been assigned to an injured employee, the medical 

manager shall send written notice to the employee, the employer, and the employee’s physician 

explaining in what capacity the medical manager is employed, who the medical manager 

represents, and the scope of the services to be provided.
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* Sec. 10. AS 23.30 is amended by adding a new section to read:

Sec. 23.30.047. BENEFITS FOR HEALTH INSURANCE, (a) An employer who pays 

compensation to an injured employee under AS 23.30.041 (k), 23.30.180, 23.30.185, 23.30.190,

23.30.200, or 23.30.215, and who provided health insurance to the employee at the date of injury 

shall also reimburse the employee for health insurance coverage for the employee and covered 

dependents, as provided in this section.

(b) Compensation required under this section is equal to the employer’s current 

contribution for health insurance or the amount paid by the employee for replacement coverage, 

whichever amount is less. Compensation required under this section commences when the 

employee’s health insurance provided by the employer’s contribution ceases and shall continue 

until the employee is no longer receiving compensation described in (a) of this section, or for 18 

months, whichever period is shorter.

(c) Payment of compensation under this section is not required until the employee 

provides proof of health insurance coverage. In this subsection, "health insurance" includes an 

individual policy of health insurance, or a notice of self-payment or continuance of coverage 

under a union health or welfare trust agreement.

(d) If benefits required under this section are not paid within 30 days after the employer 

receives a request for payment, the employer shall pay a penalty equal to 25 percent of the 

amount due.

* Sec. 11. AS 23.30.075(b) is amended to read:

(b) If an employer fails to insure and keep insured employees subject to this chapter or 

fails to obtain a certificate of self-insurance from the board, upon conviction, the court shall 

impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one 

year. In addition, the board  mav impose a civil penalty equal to three times the m anual 

ra te  that would have been charged for the em olover’s insurance prem ium  during the period 

the em ployer failed to obtain insurance. If an employer is a corporation, all persons who, at 

the time of the injury or death, had authority to insure the corporation or apply for a certificate 

of self-insurance [,] and the person actively in charge of the business of the corporation shall be 

subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally 

liable together with the corporation for the payment of all compensation or other benefits for 

which the corporation is liable under this chapter if the corporation at that time is not insured or
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1 qualified as a self-insurer.

2 * Sec. 12. AS 23.30.155(d) is amended to read:

3 (d) If the employer controverts the right to compensation* the employer shall file with

4 the board and send to the employee a notice of controversion on or before the 21st day after the

5 employer has knowledge of the alleged injury or death. If the employer controverts the right to

6 compensation after payments have begun, the employer shall file with the board and send to the

7 employee a notice of controversion within seven days after an installment of compensation

8 payable without an award is due. When payment of temporary disability benefits is controverted

9 solely on the grounds that another employer or another insurer of the same employer may be

10 responsible for all or a portion of the benefits, the most recent employer or insurer who is party

11 to the claim and who may be liable shall make the payments during the pendency of the dispute.

12 When a final determination of liability is made, any reimbursement required, including interest

13 at the statutory rate, and all costs and reasonable attorneys’ fees incurred by the prevailing

14 employer, shall be made within 14 days of the determination.

15 * Sec. 13. AS 23.30.175(a) is amended to read:

16 (a) The weekly rate of compensation for disability or death may not exceed $700 and

17 initially may not be less than $154 when the employee has furnished docum entary proof of

18 the employee’s wages, or less than $110 when the employee has not furnished docum entary

19 proof of the employee’s wages. However, if [THE BOARD DETERMINES THAT] the

20 employee’s spendable weekly wage is [WAGES ARE] less than [SI 10 A WEEK AS

21 COMPUTED UNDER AS 23.30.220, OR LESS THAN] $154 a week as com puted under

22 AS 23.30.220. the employee’s weekly compensation rate shall [IN THE CASE OF AN

23 EMPLOYEE WHO HAS FURNISHED DOCUMENTARY PROOF OF THE EMPLOYEE’S

24 WAGES, IT SHALL ISSUE AN ORDER ADJUSTING THE WEEKLY RATE OF

25 COMPENSATION TO A RATE] equal [TO] the employee’s spendable weekly wage [WAGES].

26 The employer mav not pav compensation at the employee’s spendable weekly wage without

27 a hoard o rd er except as provided under regulations established bv the hoard. [IF THE

28 EMPLOYER CAN VERIFY THAT THE EMPLOYEE’S SPENDABLE WEEKLY WAGES ARE

29 LESS THAN $154, THE EMPLOYER MAY ADJUST THE WEEKLY RATE OF

30 COMPENSATION TO A RATE EQUAL TO THE EMPLOYEE’S SPENDABLE WEEKLY

31 WAGES WITHOUT AN ORDER OF THE BOARD.) If the employee’s spendable weekly wage
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is [WAGES ARE] greater than $154, but 80 percent o f the employee’s spendable weekly wage 

[WAGES] is less than $154, the employee’s weekly rate of compensation shall be $154. Prior 

payments made in excess of the adjusted rate shall be deducted from the unpaid compensation 

in the manner the board determines. In any case, the employer shall pay timely compensation.

* Sec. 14. AS 23.30.190(b) is amended to read:

(b) All determinations of the existence and degree o f permanent impairment shall be 

made strictly and solely under the whole person determination as set out in the American Medical 

Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating 

may not be rounded to the next five percent. The board shall adopt a supplementary recognized 

schedule for injuries that cannot be rated by use of the American Medical Association Guides. 

An im pairm ent ra ting  shall be determ ined bv a licensed physician or, if the injury is related 

to m uscular, skeletal, o r neurological disabilities, bv a licensed physician or a licensed 

physical o r occupational therapist.

* Sec. 15. AS 23.30.195 is amended to read:

Sec. 23.30.195. SURVIVAL OF THE RIGHT TO COMPENSATION. (a) 

Compensation to which a [ANY] claimant would be entitled under AS 23.30.190 [EXCEPTING

(a)(20) OF THAT SECTION] shall, notwithstanding death arising from causes other than the 

injury, be payable to and for the benefit of the following persons [FOLLOWING]:

(1) if there is [BE] a widow or widower, but [AND] no child of the deceased, 

to the widow or widower;

(2) if there is [BE] a widow or widower and a surviving child o r children of the 

deceased, one-half to the widow or widower, the other half to the surviving child o r children, 

in equal shares:

(3) if there is [BE] a surviving child o r children of the deceased, but no widow 

or widower, then to the child or children, in equal shares.

(b) An award for im pairm ent [DISABILITY] may be made after die death of the injured 

employee.

* Sec. 16. AS 23.30 is amended by adding a new section to read:

Sec. 23.30.232. CIVIL LIABILITY FOR WORKPLACE SAFETY INSPECTIONS. A 

carrier, an insurance service agent to a self-insured employer, or a trade association is not liable 

for civil damages as a result of an act or omission in performing a workplace safety inspection

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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or a safety advisory service unless the carrier’s, agent’s, or association’s act or failure to act 

constitutes intentional misconduct.

* Sec. 17. AS 23.30 is amended by adding a new section to read:

Sec. 23.30.238. VOLUNTEER EMERGENCY MEDICAL TECHNICIANS AS 

EMPLOYEES, (a) A person who is injured during the course and within the scope of providing 

service as a volunteer emergency medical technician is an employee of the state for purposes of 

this chapter if the person

(1) is certified by the state under AS 18.08 as an emergency medical technician;

(2) provides emergency medical service outside an incorporated city or borough;

and

(3) is not otherwise covered for that injury by an employer’s workers’ 

compensation insurance policy or self-insurance certificate.

(b) The gross weekly earnings for a person receiving benefits under this section shall be 

the gross weekly earnings paid a full-time emergency medical technician employed in the city 

or borough nearest to the place where the injury occurred, or, if the nearest city or borough has 

no full-time emergency medical technician, at a reasonable figure previously set by the nearest 

city or borough to make this determination, but in no case may the gross weekly earnings for 

calculating compensation be less than the minimum wage computed on the basis of 40 hours of 

work a week.

* Sec. 18. AS 23.30.265(15) is amended to read:

(15) "gross earnings" means periodic payments [,] by an employer to an employee 

for employment before any authorized or lawfully required deduction or withholding of money 

by the employer, including wages [COMPENSATION THAT IS] deferred at the option o f the 

employee and tem porary  disability compensation for an occupational in jury or illness, and 

excluding irregular bonuses, reimbursement of expenses, expense allowances, and any benefit or 

payment to the employee that is not fully taxable to the employee during the pay period, except 

that the total amount of contributions made by an employer to a qualified pension or profit 

sharing plan during the two plan years preceding the injury, multiplied by the percentage of the 

employee’s vested interest in the plan at the time of injury, shall be included in the determination 

of gross earnings; the value of room and board if taxable to the employee may be considered in 

determining gross earnings; however, the value of room and board that would raise an

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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1 employee’s gross weekly earning above the state average weekly wage at the time of injury may

2 not be considered;

3 * Sec. 19. AS 23.30.265(21) is amended to read:

4 (21) "medical stability" means the date after which further objectively measurable

5 improvement or deterioration from the effects of the compensable injury is not reasonably

6 expected to result from additional medical care or treatment, notwithstanding the possible need

7 for additional medical care or the possibility of improvement or deterioration resulting from the

8 passage of time; medical stability shall be presumed in the absence of objectively measurable

9 improvement or deterioration for a period of 45 days; this presumption may be rebutted by clear

10 and convincing evidence;

11 * Sec. 20. AS 23.30.265 is amended by adding a new paragraph to read:

12 (34) "volunteer emergency medical technician" means a person who is certified

13 by the state as an emergency medical technician under AS 18.08 and who provides emergency

14 medical services on a voluntary basis.

15 * Sec. 21. REPORT. The division of insurance shall prepare a report on the feasibility of

16 implementing a contracting classification premium adjustment program to provide premium credits for

17 employers who purchase workers’ compensation insurance. The report must include comments and

18 recommendations from labor and management representatives in the state. The division of insurance

19 shall submit the report to the Second Session of the Seventeenth Alaska State Legislature by January 31,

20 1992.

21 * Sec. 22. TRANSITION. Notwithstanding AS 23.30.041(b), as amended by sec. 2 of this Act, the

22 first report of reemployment benefits due under that section as amended is to be filed on or before

23 July 1,1992, and must include the period of July 1,1990, through December 31, 1990, and calendar year

24 1991.

25 * Sec. 23. This Act takes effect immediately under AS 01.10.070(c).
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SENATE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY TH E SENATE LABOR AND COMMERCE COMMITTEE BY REQUEST

Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED

1 "A n Act relating to w orkers’ compensation; and providing for an effective date."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 * Section 1. PURPOSE OF SECTIONS 11, 18, AND 19. (a) It is the purpose of sec. 11 of this Act

4 to amend AS 23.30.055 to provide that the exclusive liability provisions extended to an employer

5 includes the liability of an insurer for providing or failing to provide safety inspections or safety advisory

6 services; this amendment would decide a public policy question concerning die liability of an insurer for

7 the performance of a safety inspection or safety advisory service raised in Van Biene v. ERA

8 Helicopters, Inc., 779 P.2d 315 (Alaska 1989).

9 (b) It is the purpose of sec. 18 of this Act to amend AS 23.30.265(15) to include prior temporary

10 total disability payments within the definition of gross wages.

11 (e) It is the purpose of sec. 19 of this Act to amend AS 23.30.265(21) to clarify that medical

12 stability results from a condition from which objectively measurable improvement or deterioration is not

13 expected from further medical treatment, and that medical stability is presumed in the absence of

14 improvement or deterioration after 45 days.
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* Sec. 2. AS 23.30.041(b) is amended to read:

(b) The administrator shali

(1) enforce regulations adopted by the board to implement this section;

(2) recommend regulations for adoption by the board that establish performance 

and reporting criteria for rehabilitation specialists;

(3) enforce the quality and effectiveness of reemployment benefits provided for 

under this section;

(4) review on an annual basis the performance of rehabilitation specialists to 

determine continued eligibility for delivery of rehabilitation services;

(5) submit to the department, on or before Jtilv 1 [JANUARY 1] of each year, 

a report of reemployment benefits provided under this section for the previous calendar 

[FISCAL] year; the report must include a general section, sections related to each rehabilitation 

specialist employed under this section, and a statistical summary of all rehabilitation cases, 

including

(A) the estimated and actual cost of each active rehabilitation plan;

(B) the estimated and actual time of each rehabilitation plan;

(C) a status report on all individuals completing or terminating a 

reemployment benefits program including a return to work date;

(D) the cost of reemployment benefits;

(6) maintain a list of rehabilitation specialists who meet the qualifications 

established under this section;

(7) m onitor the activities of medical m anagers assigned bv the carrie r to an 

in jured  employee, including reviewing reports o r correspondence concerning the injured 

employee;

(8) promote awareness among physicians, adjusters, injured workers, employers, 

employees, attorneys, training providers, and rehabilitation specialists of the reemployment 

program established in this subsection.

* Sec. 3. AS 23.30.041(c) is amended to read;

(c) If an employee suffers a compensable injury that may permanently preclude an 

employee’s return to the employee's occupation at the time of injury', the employee or employer 

may request an eligibility evaluation for reemployment benefits. The employee shall request an
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1 eligibility evaluation within 90 days after the employee gives the employer notice of injury unless

2 the administrator determines the employee has an unusual and extenuating circumstance that

3 prevents the employee from making a timely request. If, a fte r a review of the hoard ’s case fflp .

4 the adm in istra to r determines the employee is unlikely to be able to re tu rn  to the employee's

5 occupation at the time of injury, the [THE] administrator shall, on a rotating and geographic

6 basis, select a rehabilitation specialist from the list maintained under (b)(6) of this section to

7 perform the eligibility evaluation.

8 * Sec. 4. AS 23.30.041(e) is amended to read:

9 (e) An employee is [SHALL BE] eligible for benefits under this section upon the

10 employee’s written request and by having a licensed physician, or regarding m uscular, skeletal,

11 or neurological injuries, a licensed physician or a licensed physical o r occupational

12 therapist, predict that the employee will have permanent physical capacities that are less than

13 the physical demands of the employee’s job as described in the United States Department of

14 Labor’s "Selected Characteristics of Occupations Defined in the Dictionary o f Occupational

15 Titles" for

16 (1) the employee’s job at the time of injury; or

17 (2) other jobs that exist in the labor market that the employee has held or received

18 training for within 10 years before the injury or that the employee has held following the injury

19 for a period long enough to obtain the skills to compete in the labor market, according to specific

20 vocational preparation codes as described in the United States Department of Labor's "Selected

21 Characteristics of Occupations Defined in the Dictionary of Occupational Titles."

22 * Sec. 5. AS 23.30.041(h) is amended to read:

23 (h) Within 90 days after the rehabilitation specialist’s selection under (g) of this section,

24 the reemployment plan must be formulated and approved. The reemployment plan must include

25 at least the following:

26 (1) a determination of the occupational goal in the labor market:

27 (2) an inventory of the employee’s technical skills, physical and intellectual

28 capacities, academic achievement, emotional condition, and family support:

29 (3) a plan to acquire the occupational skills to be employable:

30 (4) the cost estimate of the reemployment plan, including provider fees; the

31 amount of tuition, books, tools, and supplies; transportation; temporary lodging; or job
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modification devices;

(5) the estimated length of time that the plan will take;

(6) the date the plan will c o mmence;

(7) the estimated time of medical stability as predicted by die physician;

(8) a detailed description and plan schedule; | A N D |

(9) a finding by the rehabilitation specialist that the inventory under (2) of this

subsection indicates that the employee can be reasonably expected to satisfactorily complete the 

plan and perform in a n e w  occupation within the time and cost limitations of the plan; and

(10) a certification bv (he rehabilitation specialist that the plan meets all the 

requirem ents of this subsection; if the adm in istra to r determ ines that the plan does not meet 

one o r m ore of the requirem ents of this subsection, the adm in istra to r shall require the

rehabilitation specialist to am end the plan to meet the requirem ents of this subsection; a

rehabilitation specialist mav not charge a fee for an am endm ent to a reemplovment plan 

required  under this pa rag rap h .

* Sec. 6. A S  23.30.041 (k) is repealed and reenacted to read:

(k) T h e  employer shall pay compensation to an employee eligible for reemployment 

benefits, as follows:

(1) until the employee reaches medical stability or the reemployment plan is

completed or terminated, whichever comes first, temporary disability benefits shall be paid;

(2) if the employee reaches medical stability or has been found eligible for r e e m­

ployment benefits, temporary disability benefits shall cease and permanent impairment benefits 

shall then be paid biweekly at the employee’s temporary total disability rate until plan 

completion, termination, or exhaustion of permanent impairment benefits; permanent impairment 

benefits remaining unpaid upon completion or termination of the plan shall be paid to the 

employee in a single lump sum;

(3) if the employee’s permanent impairment benefits are exhausted before the 

completion or termination of the reemployment plan, the employer shall pay, on a biweekly basis, 

an amount equal to 60 percent of the employee’s spendable weekly wa g e  as determined under 

A S  23.30.220, not to exceed $525, until the completion or termination of the plan;

(4) if the employee reaches medical stability before an impairment rating is given 

as provided in A S  23.30.190. except for the first 30 days the employee shall be paid 60 percent

4



1 of the employee's spendable weekly wage until an impairment rating is given; benefits paid more

2 than 30 days after medical stability but before an impairment rating is given shall be offset from

3 the total sum of permanent impairment benefits due to the employee; after the employee reaches

4 medical stability and an impairment rating is given, all benefits paid shall be included as

5 permanent impairment benefits;

6 (5) benefits related to the reemployment plan may not extend past two years from

7 the date of the initiation of the 60 percent payment of the employee’s spendable weekly wage,

8 plan approval, or plan acceptance, whichever date occurs first, at which time the benefits expire;

9 (6) if the employer controverts the employee’s claim or appeals a ruling of the

10 administrator or the board and the controversion or appeal delays completion of an evaluation,

11 development, commencement or completion of a plan

12 (A) the employer shall pay the employee 60 percent of the spendable

13 weekly wage during the period of controversion or appeal, except that temporary

14 disability benefits shall be paid until the employee reaches medical stability;

15 (B) the two-year limitation on payment of benefits in (5) of this subsection

16 does not begin to run or is tolled; and

17 (C) payments made at 60 percent of the employee’s spendable weekly

18 wage during controversion or appeal may not be offset from permanent impairment

19 benefits due to the employee.

20 * Sec. 7. AS 23.30.041(1) is amended to read:

21 (1) The cost of the reemployment plan incurred under this section is [SHALL BE] the

22 responsibility of the employer, shall be paid on an expense incurred basis, and may not exceed

23 510,000. The cost of the rehabilitation specialist shall be paid bv the em ployer, but m av not

24 be included in determ ining the cost of the reemployment plan. Fees charged bv and  paid

25 to a rehabilitation specialist for services must be com parable to fees for sim ilar services in

26 the community in which the services are perform ed, as determ ined bv the board.

27 * Sec. 8. AS 23.30.04l(p) is amended to read:

28 (p) In this section,

29 (1) "administrator" means the reemployment benefits administrator under (a) of

30 this section;

31 (2) "employability" means possessing the ability but not necessarily the
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opportunity to engage in employment that is consistent with the employee's physical status 

imposed by the compensable injury;

(3) "labor market" means a geographical area that offers employment opportunities 

in the following priority:

(A) area of residence;

(B) area of last employment;

(C) the state;

(D) other states;

(4) "medical m anager" means a nurse, rehabilitation specialist, or other 

health care provider assigned bv the carrie r to assist an employee in coordinating medical 

benefits, o r to m onitor the employee’s medical services;

(5) "physical capacities" means objective and measurable physical traits such as 

ability to lift and carry, walk, stand or sit, push, pull, climb, balance, stoop, kneel, crouch, crawl, 

reach, handle, finger, feel, talk, hear, or see;

(6) [(5)] "physical demands" m e a n s  die physical requirements of the job such as 

strength, including positions such as standing, walking, sitting, and m o v e m e n t  of objects such as 

lifting, carrying, pushing, pulling, climbing, balancing, stooping, kneeling, crouching, crawling, 

reaching, handling, fingering, feeling, talking, hearing, or seeing;

(7) [(6)] "rehabilitation specialist" means a person w h o  is a certified insurance 

rehabilitation specialist, a certified rehabilitation counselor, or a person w h o  has equivalent or 

better qualifications as determined under regulations adopted by the department;

(8) [(7)] "remunerative employability" means having the skills that allow a worker 

to be compensated with wages or other earnings equivalent to at least 60 percent of die worker’s 

gross hourly wages at the time of injury; if the employment is outside the state, the stated 60 

percent shall be adjusted to account for the difference between the applicable state average 

weekly w a g e  and the Alaska average weekly wage.

* Sec. 9. A S  23.30.041 is amended by adding a n e w  subsection to read:

(q) After a medical manager has been assigned to an injured employee, die medical 

manager shall send written notice to the employee, the employer, and the employee’s physician 

explaining in what capacity the medical manager is employed, w h o  the medical manager 

represents, and the scope of the services to be provided.
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1 * Sec. 10. AS 23.30 is amended by adding a new section to read:

2 Sec. 23.30.047. BENEFITS FOR HEALTH INSURANCE, (a) An employer who pays

3 compensation to an injured employee under AS 23.30.041 (k), 23.30.180, 23.30.185, 23.30.190,

4 23.30.200, or 23.30.215, and who provided health insurance to the employee at the date of injury

5 shall also reimburse the employee for health insurance coverage for the employee and covered

6 dependents, as provided in this section.

7 (b) Compensation required under this section is equal to the employer’s current

8 contribution for health insurance or the amount paid by the employee for replacement coverage,

9 whichever amount is less. Compensation required under this section commences when the

10 employee’s health insurance provided by the employer’s contribution ceases and shall continue

11 until the employee is no longer receiving compensation described in (a) of this section, or for 18

12 months, whichever period is shorter.

13 (c) Payment of compensation under this section is not required until the employee

14 provides proof of health insurance coverage. In this subsection, "health insurance" includes an

15 individual policy of health insurance, or a notice of self-payment or continuance of coverage

16 under a union health or welfare trust agreement.

17 (d) If benefits required under this section are not paid within 30 days after the employer

18 receives a request for payment, the employer shall pay a penalty equal to 25 percent of the

19 amount due.

20 * Sec. 11. AS 23.30.075(b) is amended to read:

21 (b) If an employer fails to insure and keep insured employees subject to this chapter or

22 fails to obtain a certificate of self-insurance from the board, upon conviction, the court shall

23 impose a fine of 510,000 and may impose a sentence of imprisonment for not more than one

24 year. In addition, the hoard mav impose a civil penalty equal to throe times the m anual

25 ra te  that would have been charged for the em ployer’s insurance prem ium  diirinu the period

26 the em ployer failed to obtain insurance. If an employer is a corporation, all persons who, at

27 the rime of the injury or death, had authority to insure the corporation or apply for a certificate

28 of self-insurance [,| and the person actively in charge of the business of the corporation shall be

29 subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally

30 liable together with the corporation for the payment of all compensation or other benefits for

31 which the corporation is liable under this chapter if the corporation at that time is not insured or

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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qualified as a self-insurer.

* Sec. 12. AS 23.30.155(d) is amended to read:

(d) If the employer controverts the right to compensation, the employer shall file with 

the board and send to the employee a notice of controversion on or before the 21st day after the 

employer has knowledge of the alleged injury or death. If the employer controverts the right to 

compensation after payments have begun, the employer shall file with the board and send to the 

employee a notice of controversion within seven days after an installment of compensation 

payable without an award is due. When payment of temporary disability benefits is controverted 

solely on the grounds that another employer or another insurer of the same employer may be 

responsible for all or a portion of the benefits, the most recent employer or insurer who is party 

to the claim and who may be liable shall make the payments during the pendency of the dispute. 

When a final determination of liability is made, any reimbursement required, including interest 

at the statutory rate, and all costs and r easonable attorneys’ fees incurred by the prevailing 

employer, shall be made within 14 days of the determination.

* Sec. 13. AS 23.30.175(a) is amended to read:

(a) The weekly rate of compensation for disability or death may not exceed S700 and 

initially may not be less than S154 when the employee has furnished docum entary proof of 

the employee’s wages, or less than $110 when the employee has not furnished docum entary 

proof of the employee’s wages. However, if [THE BOARD DETERMINES THAT] the 

employee’s spendable weekly wane is [WAGES ARE] less than [$110 A WEEK AS 

COMPUTED UNDER AS 23.30.220, OR LESS THAN] $154 a week as com puted under 

AS 23.30.220. the employee’s weekly compensation rate shall [IN THE CASE OF AN 

EMPLOYEE WHO HAS FURNISHED DOCUMENTARY PROOF OF THE EMPLOYEE'S 

WAGES, IT SHALL ISSUE AN ORDER ADJUSTING THE WEEKLY RATE OF 

COMPENSATION TO A RATE] equal [TO| the employee s spendable weekly wane [WAGES]. 

The employer mav not pav compensation at the employee’s spendable weekly watte w ithout 

a board  order except as provided tinder regulations established bv the hoard. [IF THE 

EMPLOYER CAN VERIFY THAT THE EMPLOYEE'S SPENDABLE WEEKLY WAGES ARE 

LESS THAN $154. THE EMPLOYER MAY ADJUST THE WEEKLY RATE OF 

COMPENSATION TO A RATE EQUAL TO THE EMPLOYEE'S SPENDABLE WEEKLY 

WAGES WITHOUT AN ORDER OF THE BOARD.| If the employee’s spendable weekly wane

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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1 is [WAGES ARE] greater than $154, but 80 percent of the employee’s spendable weekly wane

2 [WAGES] is less than $154, the employee’s weekly rate of compensation shall be $154. Prior

3 payments made in excess of the adjusted rate shall be deducted from the unpaid compensation

4 in the manner the board determines. In any case, the employer shall pay timely compensation.

5 * Sec. 14. AS 23.30.190(b) is amended to read:

6 (b) All determinations of the existence and degree of permanent impairment shall be

7 made strictly and solely under the whole person determination as set out in the American Medical

8 Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating

9 may not be rounded to the next live percent. The board shall adopt a supplementary recognized

10 schedule for injuries that cannot be rated by use of the American Medical Association Guides.

11 An im pairm ent rating shall he determ ined bv a licensed physician or, if die injury is related

12 to m uscular, skeletal, o r neurological disabilities, bv a licensed phvsicinn or a licensed

13 physical o r occupational therapist.

14 * Sec. 15. AS 23.30.195 is amended to read:

15 Sec. 23.30.195. SURVIVAL OF THE RIGHT TO COMPENSATION. (a)

16 Compensation to which a [ANY] claimant would be entitled under AS 23.30.190 [EXCEPTING

17 (a)(20) OF THAT SECTION1 shall, notwithstanding death arising from causes other than the

18 injury, be payable to and for the benefit of the following persons [FOLLOWING]:

19 (1) if there is [BE] a widow or widower, but [AND] no child of the deceased,

20 to the widow or widower;

21 (2) if there is [BE] a widow or widower and a surviving child o r children of the

22 deceased, one-half to the widow or widower, the other half to the surviving child or children,

23 in equal shares;

24 (3) if there is [BE] a surviving child or children of the deceased, but no widow

25 or widower, then to the child or children, in equal shares.

26 (b) An award for im pairm ent [DISABILITY] may be made after the death of the injured

27 employee.

28 * Sec. 16. AS 23.30 is amended by adding a new section to read:

29 Sec. 23.30.232. CIVIL LIABILITY FOR WORKPLACE SAFETY INSPECTIONS. A

30 carrier, an insurance service agent to a self-insured employer, or a trade association is not liable

31 for civil damages as a result of an act or omission in performing a workplace safety inspection

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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or a safety advisory service unless the carrier’s, agent’s, or association's act or failure to act 

constitutes intentional misconduct.

* Sec. 17. A S  23.30 is amended by adding a n e w  section to read:

Sec. 23.30.238. V O L U N T E E R  EMERGENCY M E D I C A L  T E C H N I C I A N S  A S  

E M P L O Y E E S ,  (a) A  person w h o  is injured during the course and within the scope of providing 

service as a volunteer emergency medical technician is an employee of the state for purposes of 

this chapter if the person

(1) is certified by the suite under A S  18.08 as an emergency medical technician:

(2) provides emergency medical service outside an incorporated city or borough:

and

(3) is not otherwise covered for that injury by an employer's workers’ 

compensation insurance policy or self-insurance certificate.

(b) The gross weekly earnings for a person receiving benefits under this section shall be 

the gross weekly earnings paid a full-time emergency medical technician employed in the city 

or borough nearest to the place where the injury occurred, or, if the nearest city or borough has 

no full-time emergency medical technician, at a reasonable figure previously set by the nearest 

city or borough to m a k e  this determination, but in no case m a y  the gross weekly earnings for 

calculating compensation be less than the m i n i m u m  wag e  computed on the basis of 40 hours of 

wor k  a week.

* Sec. 18. A S  23.30.265(15) is amended to read:

(15) "gross earnings" means periodic payments [,] by an employer to an employee 

for employment before any authorized or lawfully required deduction or withholding of m o n e y  

by the employer, including wages [ C O M P E N S A T I O N  T H A T  IS] deferred at the option of the 

employee and tem porary disability compensation for an occupational in jury  or illness, and 

excluding irregular bonuses, reimbursement of expenses, expense allowances, and any benefit or 

payment to the employee that is not fully taxable to the employee during the pay period, except 

that the total amount of contributions m a d e  by an employer to a qualified pension or profit 

sharing plan during the two plan years preceding the injury, multiplied by the percentage of the 

employee's vested interest in the plan at the time of injury, shall be included in the determination 

of gross earnings: the value of room and board if taxable to the employee m a y  be considered in 

determining gross earnings: however, the value of room and board that would raise an

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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1 employee’s gross weekly earning above the state average weekly wage at the lime of injury may

2 not be considered;

3 * Sec. 19. AS 23.30.265(21) is amended to read:

4 (21) "medical stability" means the date after which further objectively measurable

5 improvement or deterioration from the effects o f the compensable injury is not reasonably

6 expected to result from additional medical care or treatment, notwithstanding the possible need

7 for additional medical care or the possibility of improvement or deterioration resulting from the

8 passage o f time; medical stability shall be presumed in the absence of objectively measurable

9 improvement or deterioration for a period of 45 days; this presumption may be rebutted by clear

10 and convincing evidence;

11 * Sec. 20. AS 23.30.265 is amended by adding a new paragraph to read:

12 (34) "volunteer emergency medical technician" means a person who is certified

13 by the state as an emergency medical technician under AS 18.08 and who provides emergency

14 medical services on a voluntary basis.

15 * Sec. 21. REPORT. The division of insurance shall prepare a report on the feasibility of

16 implementing a contracting classification premium adjustment program to provide premium credits for

17 employers who purchase workers’ compensation insurance. The report must include comments and

18 recommendations from labor and management representatives in the state. The division of insurance

19 shall submit the report to the Second Session of the Seventeenth Alaska State Legislature by January 31,

20 1992.

21 * Sec. 22. TRANSITION. Notwithstanding AS 23.30.041(b), as amended by sec. 2 of this Act, the

22 first report of reemployment benefits due under that section as amended is to be filed on or before

23 July 1,1992, and must include the period of July 1, 1990, through December 31, 1990, and calendar year

24 1991.

25 * Sec. 23. This Act takes effect immediately under AS 01.10.070(c).

-11-
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OFFERED IN  THE SENATE BY  THE SENATE LABOR AND COM M ERCE COM M ITTEE 
TO : CSSB 219 (L& C )

Page 2, after line 20:
Insert a new bill section to read:

"* Sec. 4 . AS 23 .30 .265 (2 ) is amended to read:
(2 ) "arising out o f  and in the course o f  employment" includes employer-required 

o r supplied travel to and from a remote job  site; activities performed at the direction o r under the • 
control o f  the employer, and employer-sanctioned activities at employer-provided facilities; but •**? 
excludes recreationa l activities sponsored bv the employer, unless participation is required ’  
as a condition o f  employment, and activities o f a personal nature away from  employer-provided 
facilities;" • *•' t.

Renumber the fo llow ing b ill section accordingly.
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A M  E N D M E N T ^

Page 1, line 4:
Delete "SECTION 3"
Insert "SECTION 4"
Delete "sec. 3"
Insert "sec. 4"

O FFER ED  IN  T H E  S E N A T E  B Y  T H E  S E N A T E  L A B O R  A N D  C O M M E R C E  C O M M IT T E E

TO : CSSB 219 (L & C )

Page 2 , after line 13: r > f t
H T  °hInsert a new bill section to read: /  / /

"* Sec. 3. AS 23.30 .075(b ) is amended to read: /
(b) I f  an employer fails to insure and keep insured employees subject to this chapter or 

fails to obtain a certificate o f self-insurance from the board, upon coriviction, the court shall 
impose a fine o f/$  10,000 and may impose a sentence o f  imprisonment fo r not more than one 
year. In addition, the board mav impose a civil penalty equal fco three times the manual 

rate that would have been charged for the employer’s insurance premium during the period 

the employer failed to obtain insurance. I f  an employer is a corporation, all persons who, at 
the time o f the injury or death, had authority to insure the corporation o r apply fo r a certificate 
o f  self-insurance [,] and the person actively in charge o f  the business o f the corporation shall be 
subject to the penalties prescribed in this subsection and shall be personally, jo in tly , and severally 
liable together with the corporation fo r the payment o f  a ll compensation or other benefits fo r 
which the corporation is liable under this chapter i f  the corporation at that time is not insured or 
qualified as a self-insurer."

Renum ber the fo llo w in g  b il l sections accord ingly.

-1-
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CS FOR SENATE BILL NO. 219 (L&C)

IN  THE LEG ISLATURE OF THE STATE OF ALASKA 
SEVENTEENTH LEG ISLATURE - F IRST SESSION 

BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor/s): SENATE LABOR AND COMMERCE COMMITTEE BY REQUEST

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to workers’ compensation and civil liability for workplace safety

2 inspections; and providing for an effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. PURPOSE OF SECTION 3. It is the purpose o f  sec. 3 o f  this Act to amend AS 23.30
5  to provide that an insurer is not liable fo r providing o r failing to provide safety inspections o r safety
6  advisory services; this amendment would decide a public policy question concerning the liability o f  an
7  insurer fo r the performance o f a safety inspection o r safety advisory service raised in Van Biene v. ERA  

■ 8 Helicopters, Inc., 779 P.2d 315 (Alaska 1989).
9 * Sec. 2. AS 23.30 is amended by adding a new section to read:

10 Sec. 23.30.047. BENEFITS FOR HEALTH INSURANCE, (a) An employer who pays
11 compensation to an injured employee under AS 23.30 .041 (k ), 23 .30 .180 , 23.30.185, 23.30.190,
12 23.30.200, o r 23.30 .215 , and who provided health insurance to the employee at the date o f injury
13 shall also reimburse the employee fo r health insurance coverage fo r the employee and covered
14 dependents, as provided in this section.

-JL
New Taxc Underlined (DELETED TEXT BRACKETED]
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1 (b ) Payment required under this section is equal to the employer’ s current contribution
2 fo r health insurance or the amount paid by the employee fo r replacement coverage, whichever
3 amount is less. Payment required under this section commences when the employee’s health
4 insurance provided by the employer’ s contribution ceases and shall continue until the employee
5 is no longer receiving compensation described in (a) o f this section, o r fo r 18 months, whichever
6 period is shorter.
7 (c) Payment is not required under this section until the employee provides p roof o f health
8 insurance coverage. In this subsection, "health insurance" includes an individual policy o f health
9 insurance, or a notice o f  self-payment or continuance o f coverage under a union health or welfare

10 trust agreement.
11 (d ) I f  benefits required under this section are not paid within 30 days after the employer
12 receives a request fo r payment, the employer shall pay a penalty equal to 25 percent o f  the
13 amount due.
14 * Sec. 3. AS 23.30 is amended by adding a new section to read:
15 Sec. 23.30.232. C IV IL  L IA B IL IT Y  FOR W O RKPLA CE SAFETY INSPECTIONS. A
16 earner, an insurance service agent to a self-insured employer, o r a trade association is not liable
17 fo r civil damages as a result o f an act or omission in performing o r failing to perform a
18 workplace safety inspection or a safety advisory service unless the carrier’ s, agent’ s, or
19 association’ s act o r failure to act constitutes intentional misconduct.
20 * Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

WORK DRAFT WORK DRAFT WORK DRAFT
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A M E N D M E N T

OFFERED IN  THE SENATE B Y  THE SENATE LABOR AND COMMERCE COM M ITTEE 
TO: SB 219

Page 1, line 7, after "(A laska 1989).":
Insert "Liability fo r conduct not related to safety inspections o r safety advisory services is not 

intended to be changed."

7-LS1004NA.1 /

Ford

04/04/91
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Ford

04/04/91

A M E N D M E N T

OFFERED IN  THE SENATE BY  THE SENATE LABOR AND COMMERCE COM M ITTEE 
TO: SB 219

Page 1, line 8, before "include":
Insert "reaffirm the original intent o f changes made to this definition in sec. 24, ch. 93, SLA 

1982, to"



A M E N D M E N T

OFFERED IN  I HE SENATE B Y  THE SENATE LABOR AND COM MERCE COM M ITTEE 
TO: SB 219

Page 7, lines 6 - 8:
Delete "Payment requited under this section is equal to the employer's cuirent contribution for

health insurance or the amount paid by the employee fo r replacement coverage, whichever amount is 
less. Payment"

Insert "Compensation"

7-LSI004\A.3«/

Ford

04/04/91



Page 1, line 3:
Delete "SECTIONS 16, 18, AND 19"
Insert "SECTIONS 17, 19, AND  20"
Delete "sec. 16"
Insert "sec. 17"

Page 1, line 8:
Delete "sec. 18"
Insert "sec. 19"

Page 1, line 10:
Delete "sec. 19"
Insert "sec. 20"

Page 7, after line 31:
Insert a new bill section to read:

"*  Jec. 12. AS 23.30 .110 is amended by adding a new subsection to read:
(h) I f  the board determines that the employee’ s injury resumed from the employer’ s 

w ilfu l, serious),and repeated v io lation o f  state or federal occupational safety or health guidelines, 
the compensation awarded to the employee by order o f the board shall be doubled."

7-LSl004\A.7

Ford

04/09/91

A M E N D M E N T

OFFERED IN THE SENATE

TO: SB 219

Renumber the follow ing b ill sections accordingly.

Page 11, fo llow ing line 19:
Insert a new bill section to read:



"* See. 23. REPORT. The division o f  workers’ compensadon shall report to the Alaska State
Legislature by January 1, 1992, with the following:

(1 ) recomrnendauons fo r changes to AS 23 .30 that w ill promote workplace safety;
(2 ) recommendations fo r increasing workplace safety;
(3 ) a discussion o f  the effect, i f  any, o f  the enactment o f ch. 79, SLA 1988, on workers'

compensation;
(4 ) a determination o f  the effectiveness o f AS 23.30.145 in ensuring that employees who 

file claims are receiving adequate legal representation;
(5 ) a survey o f claims filed in 1989 and 1990 to determine

(A) how many employees were not represented by an attorney in making the 
claim; and

(B ) how many employees who were not represented by an attorney tried but 
failed to find legal representation;
(6 ) a determination o f  whether the procedures used by the board in granting a "blanket" 

release o f medical information are adequate to avoid the release o f nonmedical information that is not 
relevant to the claim;

(7 ) a determination o f  whether employers o r carriers are routinely requesting a "blanket" 
release o f  medical information in an effort to discourage injured employees from filing a claim, and if 
this is occurring, recommendations fo r legislation to halt this practice; and

(8 ) recommendations fo r reducing fees charged by attorneys who represent employees
and carriers."

Renumber the following bill sections accordingly.



7-LS1004VA.6

Ford

04/09/91

OFFERED  IN  THE SENATE 
TO : SB  219

A M E N D M  E N T

Page 10, line 1, after "constitutes":
Insert "gross negligence o r reckless o r'  ̂ ^
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A M E N D  M  E N T

OFFERED  IN THE SENATE 
TO : SB 219

Page 1, line 3:
Delete "SECTIONS 16, 18, AND 19"
Insert "SECTIONS 17, 19, AND  20"
Delete "sec. 16"
Insert "see. 17"

Page 1, line 8:
Delete "sec. 18"
Insert "sec. 19"

Page 1, line 10:
Delete "sec. 19"
Insert "sec. 20"

Page 7, after line 31:
Insert a new bill section to read:

"* Sec. 12. AS 23.30.107 is amended to read:
Sec. 23.30.107. RELEASE OF INFORM ATION : CO N F ID E N T IA L IT Y . Upon request, 

an employee shall provide written authority to the employer, carrier, rehabilitation provider, or 
rehabilitation administrator to obtain medical and rehabilitation information relative to the 
employee’ s injury. Except fo r  medical records re leased to the employer, ca rrie r, 
rehabilitation p rovider, rehabilitation adm inistrator, o r o the r person selected bv the 
employee, the employee’s medical records in the possession o f  the division o f  w o rk e u ’ 
compensation are confidential and a re  not subject to the public records inspection
requirements of AS 09.25.110 - 09.25.121.





Page 1, line 3:
Delete "SECTIONS 16, 18, AND 19"
Insert "SECTIONS 17, 19, AND 20"
Delete "sec. 16"
Insert "sec. 17"

Page 1, line 8:
Delete "sec. 18"
Insert "sec. 19"

Page 1, line 10:
Delete "sec. 19"
Insert "sec. 20"

Page 7, follow ing line 31:
Insert a new bill section to read:

"* Sec. 12. AS 23 .30 .095(e ) is amended to read:
(e) The employee shall, after an injury, at reasonable times during the continuance o f the 

disability, i f  requested by the employer o r when ordered by the board, submit to an examination 
by a physician o r surgeon o f  the employer’ s choice authorized to practice medicine under the 
laws o f the jurisdiction in which tire physician resides, furnished and paid fo r by the employer. 
I f  the exam ination requires the employee to travel outside the state, the employer shall pay 
a ll costs resulting from  the employee’s trave l and exam ination, includ ing costs incurred i f 
the employee takes the deposition o f  the physician at a la te r date. The employer may not 
make more than one change in the employer’ s choice o f  a physician o r surgeon without the

7-LS1004\A.8

Ford

04/09/91

A M E N D M E N T

OFFERED IN THE SENATE

TO: SB 219



written consent o f the employee. Referral to a specialist by the employer’ s physician is not 
considered a change in physicians. An examination requested by the employer not less than 14 
days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the 
employee shall submit to the examination without further request or order by the board. Unles: 
medically appropriate, the physician shall use existing diagnostic data to complete the 
examination. Facts relative to the injury or claim communicated to or otherwise learned by a 
physician or surgeon who may have attended o r examined the employee, or who may have been 
present at an examinadon arc not privileged, either in the hearings provided fo r in this chapter 
o r an acdon to recover damages against an employer who is subject to the compensation 
provisions o f this chapter. I f  an employee refuses to submit to an examination provided fo r in 
this section, the employee’s rights to compensation shall be suspended until the obstruction or 
refusal ceases, and the employee’ s compensation during the period o f  suspension may, in the 
discretion o f the board or the court determining an action brought for the recovery o f  damages 
under this chapter, be forfeited. The board in any case o f  death may require an autopsy at the 
expense o f the party requesting the autopsy. An autopsy may not be held without notice first 
being given to the widow or widower or next o f  kin i f  they reside in the state o r their 
whereabouts can be reasonably ascertained, o f the time and place o f the autopsy and reasonable 
time and opportunity given the widow or widower o r next o f  kin to have a representative present 
to witness the autopsy. I f  adequate notice is not given, the findings from the autopsy may be 
suppressed on motion made to the board o r to the superior court, as the case may be."

Renumber the following bill sections accordingly.
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04/09/91 ,

Page 1, line 3:
Delete "SECTIONS 16, 18, A N D  19"
Insert "SECTIONS 17, 19, A N D  20"
Delete "sec. 16"
Insert "sec. 17"

Page 1, line 8:
Delete "sec. 18"
Insen "sec. 19"

Page 1, line 10:
Delete "sec. 19"
Insert "sec. 20"

Page 8, fo llow ing line 13:
Insert a new bill section to read:

"*  Sec, 13. AS 23 .30 .155 (o ) is amended to read:
(o ) The division o f w o rke rs ’ compensation [BO A RD ] shall promptly notify the division 

o f  insurance i f  the division o f  workers* compensation [BO A RD ] determines that the employer’ s 
Insurer, including an ad juster fo r  a self-insured em p loyer, has filed a notice o f  controversion 
fo r a frivo lous o r u n fa ir reason. Notice o f frivo lous o r  u n fa ir controversion is required even 
i f  a hearing is not held o r compensation is not awarded by the board  [FR IV O LO USLY  OR 
UN FA IR LY  CONTROVERTED  COMPENSATION D U E  UN DER  TH IS CHAPTER]. After 
receiving notice from  the division o f w orkers ’ compensation [BO A RD ], the division o f 
insurance shall determine i f  the insurer o r ad juster has committed an unfair claim settlement

A M E N D M E N T

OFFERED IN THE SENATE

TO: SB 219

.1.



practice under AS 21.36.125. If the division of workers* compensation determiner that an 

adjuster for a self-insured employer has filed a notice o f controversion for a frivolous or 

unfair reason, the board shall consider the self-insured employer’s claims adjusting 

practices and may cancel or fail to renew the em ployees self-insurance certificate."

Renumber the following bill sections accordingly.

-2-
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7*LS1004\A.5Ford
04/99/91

A M E N D M E N T

Page 1, line 3:
Delete "SECTIONS 16, 18, AND 19" 
Insert "SECTIONS 17, 19, AND 20- 
Delete "sec. 16"
Insert "sec. 17"

Page 1, line 8:
Delete "sec. 18"
Insert "sec. 19"

Page 1, line 10:
Delete "sec. 19"
Insert "sec. 20"

OFFERED IN THE SENATE

TO: SB 219

Page 8, following line 13:
Insert a new bill section to read:

"* Sec. 13. AS 23.30.155 is amended by adding a new subsection to read:
(p) Compensation due an employee under this chapter shall be paid by negotiable bank 

check that can be cashed not more than three days after being issued."

Renumber the following bill sections accordingly.

•1-



1 IWAGESI is less than $154, the employee’s weekly rate cf compensation shall be $154. Prior
2 payments made in excess of the adjusted rate shall be deducted from the unpaid compensation
3 :n the manner the board determines. In any case, the employer shall pay timely compensation.
4 * Sec! 14. AS 23.30.190(b) is amended to read:
5 (b) All determinations of the existence and degree of permanent impairment shall be
6 made strictly and solely under the whole person determination as set out in the American Medical
7 , Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating

,} L8 f may not be rounded to the next five percent. The board shall adopt a supplementary recognized
9 schedule for injuries that cannot be rated by use of the American Medical Association Guides.

10 An impairment rating shall be determined by a licensed physician or, if the injury is related
11 to muscular, skeletal, or neurological disabilities, by a licensed physician or a licensed
12 physical or occupational therapist.
13 * Sec. 15. AS 23.30.195 is amended to read:
14 Sec. 23.30.195. SURVIVAL OF THE RIGHT TO COMPENSATION. (a)
15 Compensation to which a [ANY] claimant would be entitled under AS 23.30.190 [EXCEPTING
16 (a)(20) OF THAT SECTION] shall, notwithstanding death arising from causes other than the
17 injury, be payable to and for the benefit of the following persons [FOLLOWING]:
18 \ ' ' (1) if there is [BE] a widow or widower, but [AND] no child of die deceased,
19 to the widow or widower,
20 (2) if there is [BE] a widow or widower and a surviving child or children of the
21 deceased, one-half to the widow or widower, the other half to the surviving child or children,
22 in equal shares:
23 (3) if there is [BE] a surviving child or children of the deceased, but no widow
24 or widower, then to the child or children, in equal shares.
25 (b) An award for impairment [DISABILITY] may be made after the death of the injured
26 employee.
27  * Sec. 16. AS 23.30 is amended by adding a new section to read:
28 i Sec. 23.30.232. CIVIL LIABILITY FOR WORKPLACE SAFETY INSPECTIONS. A
29  ̂ carrier, an insurance service agent to a self-insured employer, or a trade association is not liable
30 for civil damages as a result of an act or omission in performing or failing to perform r.
31 workplace safety inspection or a safety advisory service unless the carrier’s, agent’s, or

SR0219a -9-
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2 • * Sec. 17. AS 23.30 is amended by adding a new section to read:
3 ; / /  Sec. 23.30.238. VOLUNTEER EMERGENCY M ED ICA L  TECHN IC IANS AS
4 EMPLOYEES, (a) A person who is injured during the cou1 se and within the scope o f providing
5 service as a volunteer emergency medical technician is an employee o f  the state for purposes o f
6 this chapter i f  the person
7 (1 ) is certified by die state under AS 18.08 as an emergency medical technician;
8 (2 ) provides emergency medical service outside an incorporated city or borough;
9 and

10 (3 ) is not otherwise covered for that injury by an employer’ s workers’
11 compensation insurance policy or self-insurance certificate.
12 (b ) The gross weekly earnings for a person receiving benefits under this section shall be
13 the gross weekly earnings paid a full-time emergency medical technician employed in the city
14 cr borough nearest to the place where the injury occurred, or, i f  the nearest city or borough has
15 no full-time emergency medical technician, at a reasonable figure previously set by the nearest
16 city or borough to make this determination, but in no case may the gross weekly earnings for
17 calculating compensation be less than the minimum W2ge computed on the basis o f  40 hours o f
18 work a week.
19 * Sec. 18. AS 23.30.265(15) is amended to read:
20 (15 ) "gross earnings" means periodic payments [,] by an employer to an employee
21 for employment before any authorized o r lawfully required deduction o r withholding o f  money
22 by the employer, including wages [COMPENSATION THAT IS ] deferred at the option o f the
23 employee and temporary disability compensation fo r an occupational in ju ry  o r  illness, and
24 excluding irregular bonuses, reimbursement o f expenses, expense allowances, and any benefit or
25 payment to the employee that is not fu lly  taxable to the employee during the pay period, except
26 that the total amount o f contributions made by an employer to a qualified pension o r profit
27 sharing plan during the two plan years preceding the injury, multiplied by the percentage o f  the
28 employee’s vested interest in the plan at the time o f injury, shall be included in the determination
29 o f  gross earnings; the value o f  room and board i f  taxable to the employee may be considered in
30  determining gross earnings; however, the value o f room and board that would raise an
31 employee’ s gross weekly earning above the state average weekly wage at the time o f  injury may

J association’ s act o r fa ilure to act constitutes intentional m isconduct.

SB 219 -10-
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HOUSE CS FO R  CS FO R  SENATE B IL L  NO. 219 (JU D IC IA R Y )
IN  THE LEG ISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION 
BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsors): SENATE LABOR AND COMMERCE COMMITTEE BY REQUEST

A B IL L  
FO R  AN ACT ENT ITLED

1 "A n  Act relating to w orkers ’  compensation and civil liability fo r workplace safety
2 inspections; and providing fo r an effective date."

3 B E  IT  ENACTED BY  TH E  LEG ISLA TU RE  O F  THE STATE OF A LA SKA :
4 * Section 1. PURPOSE OF SECTIONS 12 ,15 , AND 16. (a) It is the purpose o f  sec. 12 o f this Act
5 to amend AS 23.30 to provide that an insurer is not liable fo r providing or failing to provide safety
6  inspections or safety advisory services; this amendment would decide a public policy question concerning
7 the liability o f an insurer fo r the „ erformance o f a safety inspection o r safety advisory service raised in
8  Van Biene v. ERA Helicopters, Inc., 779 P.2d 315 (Alaska 1989).
9 (b ) It is the purpose o f sec. 15 o f  this Act to amend AS 23.30.265(15) to reaffirm  the original

10 intent o f changes made to this definition in sec. 24, ch. 93, SLA 1980, to include prior temporary total
11 disability payments within the definition o f  gross wagos.
12 (c) It is the purpose o f sec. 16 o f  this Act to amend AS 23.30.265(21) to c larify that medical
13 stability results from a condition from which objectively measurable improvement o r deterioration is not
14 expected from further medical treatment, and that medical stability is presumed in the absence o f

WORK DRAFT WORK DRAFT WORK DRAFT
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WORK DRAFT WORK DRAFT WORK DRAFT

1 improvement or deterioration after 45 days.
2 * Sec. 2. AS 23.30.041 (k) is repealed and reenacted to read:
3  (k ) The employer shall pay compensation to an employee eligible fo r reemployment
4  benefits, as follows:
5 (1 ) until the employee reaches medical stability o r the reemployment plan is
6  completed or terminated, whichever comes first, temporary disability benefits shall be paid;
7  (2 ) i f  the employee reaches medical stability o r has been found eligible for reem-
8  ployment benefits, temporary disability benefits shall cease and permanent impairment benefits
9 shall then be paid biweekly at the employee’ s temporary total disability rate until plan

10 completion, termination, or exhaustion o f permanent impairment benefits; permanent impairment
11 benefits remaining unpaid upon completion or termination o f  the plan shall be paid to the
12 employee in a single lump sum;
13 (3 ) i f  the employee’ s permanent impairment benefits are exhausted before the
14 completion or termination o f the reemployment plan, the employer shall pay, on a biweekly basis,
15 an amount equal to 60 percent o f  the employee’ s spendable weekly wage as determined under
16 AS 23.30.220, not to exceed $525, until the completion o r termination o f  the plan;
17 (4 ) i f  the employee reaches medical stability before an impairment rating is given
18 as provided in AS 23.30.190, except fo r the first 30 days the employee shall be paid 60 percent
19 o f the employee’ s spendable weekly wage until an impairment rating is given; benefits paid more
20 than 30 days after medical stability but before an impairment rating is given shall be offset from
21 the total sum o f permanent impairment benefits due to the employee; after the employee reaches
22 medical stability and an impairment rating is given, a ll benefits paid shall be included as
23 permanent impairment benefits;
24 (5 ) benefits related to the reemployment plan may not extend past two years from
25 the date o f the initiation o f the 60  percent payment o f  the employee’ s spendable weekly wage,
26 plan approval, o r plan acceptance, whichever date occurs first, at which time the benefits expire;
27 (6 ) i f  the employer controverts the employee’ s claim or appeals a ruling o f  the
28 administrator or the board and the controversion or appeal delays completion o f an evaluation,
29 development, commencement or completion o f a plan
30 (A ) the employer shall pay the employee 60 percent o f the spendable
31 weekly wage during the period o f controversion o r appeal, except that temporary

HCS CSSB 219(JUD) -2-
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1 disability benefits shall be paid until the employee reaches medical stability;

2  (B) the two-year limitation on payment o f benefits in (5 ) of this subsection

3  does not begin to run or is tolled; and

4 (C) payments made at 60 percent of the employee’s spendable weekly

5  wage during controversion or appeal may not be offset from permanent impairment

6  benefits due to the employee.

7 * Sec. 3. AS 23.30.041(p) is amended to read:

8  (p) In this section,

9  (1) "administrator" means the reemployment benefits administrator under (a) of

1 0  this section;

11 (2) "employability" means possessing the ability but not necessarily the

1 2  opportunity to engage in employment that is consistent with the employee’s physical status

13 imposed by the compensable injury;

14 (3) "labor market" means a geographical area that offers employment opportunities

15 in the following priority:

16 (A) area of residence;

17 (B) area of last employment;

18 (C) the state;

19 (D) other states;

20 (4) "medical manager" means a nurse, rehabilitation specialist, or other

21 health care provider assigned by the carrier to assist an employee in coordinating medical

22 benefits, or to monitor the employee’s medical services;

23 (5) "physical capacities" means objective and measurable physical traits such as

24 ability to lift and carry, walk, stand or sit, push, pull, climb, balance, stoop, kneel, crouch, crawl,

25 reach, handle, finger, feel, talk, hear, or see;

26 16] [(5)] "physical demands" means the physical requirements o f the job such as

27 strength, including positions such as standing, walking, sitting, and movement of objects such as

28 lifting, carrying, pushing, pulling, climbing, balancing, stooping, kneeling, crouching, crawling,

29 reaching, handling, fingering, feeling, talking, hearing, or seeing;

30 H I [(0)] "rehabilitation specialist" means a person who is a certified insurance

31 rehabilitation specialist, a certified rehabilitation counselor, or a person who has equivalent oi

WORK DRAFT WORK DRAFT WORK DRAFT
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1 better qualifications as determined under reguladons adopted by the department;
2 {8 ) [(7 )] "remunerative employability" means having the skills that allow a worker
3 to be compensated with wages o r other earnings equivalent to at least 60 percent o f  the worker’ s
4 gross hourly wages at the time o f  injury; i f  the employment is outside the state, the stated 60
5 percent shall be adjusted to account fo r the difference between the applicable state average
6 weekly wage and the Alaska average weekly wage.
7 * Sec. 4. AS 23.30.041 is amended by adding a new subsection to read:
8 (q) After a medical manager has been assigned to an injured employee, the medical
9 manager shall send written notice to the employee, the employer, and the employee’ s physician

10 explaining in what capacity the medical manager is employed, whom the medical manager
11 represents, and the scope o f the services to be provided.
12 * Sec. 5. AS 23.30 is amended by adding a new section to read:
13 Sec. 23.30.047. BENEFITS FOR HEALTH INSURANCE , (a) An employer who pays
14 compensation to an injured employee under AS 23 .30 .041(k ), 23.30 .180, 23.30.185, 23.30.190,
15 23.30.200, or 23.30.215, and who provided health insurance to the employee at the date o f  injury
16 shall also reimburse the employee fo r health insurance coverage fo r the employee and covered
17 dependents, as provided in this section.
18 (b) Payment required under this section is equal to the employer’ s current contribution
19 for health insurance or the amount paid by the employee fo r replacement coverage, whichever
20 amount is less. Payment required under this section commences when the employee’ s health
21 insurance provided by the employer’ s contribution ceases and shall continue until the employee
22 is no longer receiving compensation described in (a) o f  this section, o r fo r 18 months, whichever
23  period is shorter.
24 (c) Payment is not requited under this section until the employee provides proof o f  health
25 insurance coverage. In this subsection, "health insurance' includes
26 (1 ) an individual policy o f  health insurance; o r
27 (2 ) a notice o f self-payment fo r continuance o f  coverage required under 29 U.S.C.
28 1161 (Consolidated Omnibus Budget Reconciliation Act o f  1985) o r under a union health or
29 welfare trust agreement
30  (d) I f  benefits required under this section are not paid within 30 days after the employer
31 receives a request fo r payment, the employer shall pay a penalty equal to 25 percent o f the
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1 amount due.
2 * Sec. 6. AS 23.30.075(b) is amended to read:
3  (b) I f  an employer fails to insure and keep insured employees subject to this chapter or
4  fails to obtain a certificate o f self-insurance from the board, upon conviction, the court may
5 [SHALL] impose a fine o f  up to $10,000 and may impose a sentence o f  imprisonment fo r not
6  more than one year. In addition, the board may impose a civil penalty o f  up (to three times
7  the manual rate that would have been chanted fo r the em p loyer’ s insurance premium
8 during the period the employer failed to obtain insurance. I f  an employer is a corporation,
9  all persons who, at the time o f the injury or death, had authority to insure the corporation or

10 apply for a certificate o f self-insurance [,] and the person actively in charge o f  the business o f
11 the corporation shall be subject to the penalties prescribed in this subsection and shall be
12 personally, jointly, and severally liable together with the corporation fo r the payment o f all
13 compensation or other benefits fo r which die corporation is liable under this chapter i f  the
14 corporation at that time is net insured or qualified as a self-insurer.
15 * Sec. 7. AS 23.30.095 is amended by adding a new subsection to read:
16 (1) The employer shall provide to the employee one round trip coach fare airline ticket
17 to the place at which an examination described under (e) o f  this section is performed and per
18 diem at the rate and in the amount paid to state employees fo r equivalent travel outside the state
19 i f  the examination requires the employee to travel outside the state. I f  the employee takes A
20 deposition o f J l  physician and the deposition is taken outside the state, o r i f  the employer takes
21 deposition o f  ̂  physician who performs examination and the deposition is taken outside
22  the state, the employer shall provide one round trip coach fa ir airline ticket to the location o f the
23 deposition and per diem at the rate and in the amount paid to state employees fo r equivalent
24 travel outside the state.
25  * Sec. 8. AS 23.30.107 is amended to read:
2 6  Sec. 23.30.107. RELEASE OF INFORMATION : C O N F ID E N T IA L IT Y . Upon request,
27 an employee shall provide written authority to the employer, carrier, rehabilitation provider, or
28 rehabilitation administrator to obtain medical and rehabilitation information relative to the
29 employee’ s injury and any p r io r  in ju ry . Except fo r medical records released to the
30 employer, carrie r, rehabilitation provider, r ehabilitation adm in istrator, o r  other person
31 selected by the employee, the employee’s medical records in the possession o f  the division
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1 of workers’ compensation are confidential and are not subject to the public records

2 inspection requirements of AS 09.25.110 ■ 09.25.121.

3 * Sec. 9. AS 23.30.110 is amended by adding a new subsection to read:
4 (h ) I f  the board determines that the employee’ s injury resulted from the employer’ s
5 w ilful, serious, and repeated violation o f state o r federal occupational safety or health guidelines,
6 the board shall report the violation to the Occupational Safety and Health Review Board
7 established under AS 18.60.057.
8 * Sec. 10. AS 23.30.155(0) is amended to read:
9 (o ) The division of workers’ compensation [BO ARD ] shall promptly notify the division

10 o f insurance i f  the division of workers’ compensation [BO A RD ] determines that the employer’ s
11 insurer, including an adjuster for a self-insured employer, has filed a notice of controversion

12 for a frivolous or unfair reason. Notice of frivolous or unfair controversion is required even

13 if a hearing is not held or compensation is not awarded by the board [FR IVO LO USLY  OR
14 UNFA IRLY  CONTROVERTED COMPENSATION DUE  UNDER THIS CHAPTER]. After
15 receiving notice from the division of workers’ compensation [BOARD ], the division of

16 insurance shall determine i f  the insurer or adjuster has committed an unfair claim settlement
17 practice under AS 21.36.125. If the division of workers’ compensation determines that an

18 adjuster for a self-insured employer has filed a notice of controversion for a frivolous or

19 unfair reason, the board shall consider the self-insured employer’s claims adjusting

20 practices and may cancel or fail to renew the employer’s self-insurance certificate.

21 * Sec. 11. AS 23.30.155 is amended by adding a new subsection to read:
22 (p ) Compensation due an employee under this chapter shall be paid by negotiable bank
23 check that can be cashed not more than three business days after being issued.
24 * Sec  12. AS 23.30 is amended by adding a new section to read:
25 Sec. 23.30.232. C IV IL L IA B IL IT Y  FOR  W O RKPLA CE  SAFETY INSPECTIONS. A
26 carrier, an insurance service agent to a self-insured employer, o r a trade association is not liable
27 fo r civil damages as a result o f an act o r omission in performing or failing to perform a
28 workplace safety inspection or a safety advisory service unless the carrier’ s, agent’ s, or
29 association’ s act or failure to act constitutes reckless o r intentional misconduct.
30 * Sec. 13. AS 23.30 is amended by adding a new section to read:
31 Sec. 23.30.238. VOLUNTEER EM ERGENCY M EDICAL TECHNICIANS AS
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1 EMPLOYEES, (a) A person who is injured during the course and within the scope o f  providing
2  service as a volunteer emergency medical technician is an employee o f  the state fo r purposes o f
3  this chapter i f  the person
4  (1 ) is certified by the state under AS 18.08 as an emergency medical technician;
5 (2 ) provides emergency medical service outside an incorporated city o r borough:
6  and
7 (3 ) is not otherwise covered fo r that injury by an employer’ s workers’
8  compensation insurance policy o r self-insurance certificate.
9 (b) The gross weekly earnings fo r a person receiving benefits under this section shall be

10 the gross weekly earrings paid a full-time emergency medical technician employed in the city
11 o r borough nearest to the place where the injury occurred, or, i f  the nearest city or borough has
12 no full-time emergency medical technician, at a reasonable figure previously set by the nearest
13 city or borough to make this determination, but in no case may the gross weekly earnings for
Id  calculating compensation be less than the minimum wage computed on the basis o f  40 hours o f
15 work a week.
16 * Sec. 14. AS 23.30.265(2) is amended to read:
17 (2 ) "arising out o f  and in the course o f  employment" includes employer-required
18 o r supplied travel to and from a remote job  site; activities performed at the direction o r under the
19 control o f the employer, and employer-sanctioned activities at employer-provided facilities; but
20 excludes recreational activities sponsored by the employer that a re perform ed at facilities
21 not owned o r leased by the employer, unless participation is required as a condition o f
22 employment, and activities o f a personal nature away from employer-provided facilities;
23  * Sec. 15. AS 23.30.265(15) is amended to read:
24  (15 ) "gross earnings" means periodic payments [,] by an employer to an employee
25  fo r employment before any authorized or law fully required deduction o r withholding o f money
26 by the employer, including wages [COMPENSATION THAT IS ] deferred at the option o f  the
27 employee and temporary disability compensation fo r  an occupational in ju ry  o r illness, and
28 excluding irregular bonuses, reimbursement o f expenses, expense allowances, and any benefit or
29 payment to the employee that is not fu lly taxable to the employee during the pay period, except
30 that the total amount o f contributions made by an employer to a qualified pension or profit
31 sharing plan during the two plan years preceding the injury, multiplied by the percentage o f the
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1 employee’ s vested interest in the plan at the time o f  injury, shall be included in the determination
2 o f  gross earnings; the value o f room and board i f  taxable to the employee may be considered in
3 determining gross earnings; however, the value o f  room and board that would raise an
4  employee’s gross weekly earning above the state average weekly wage at the time o f  injury may
5 not be considered;
6 * Sec. 16. AS 23.30.265(21) is amended to read:
7 (21) "medical stability" means the date after which further objectively measurable
8 improvement o r deterioration from  the effects o f  the compensable injury is not reasonably
9 expected to result from additional medical care o r treatment, notwithstanding the possible need

10 fo r additional medical care or the possibility o f  improvement o r deterioration resulting from the
11 passage o f time; medical stability shall be presumed in the absence o f objectively measurable
12 improvement o r deterioration fo r a period o f 45 days; this presumption may be rebutted by clear
13 and convincing evidence;
14 * Sec. 17. AS 23.30.265 is amended by adding a new paragraph to read:
15 (34) "volunteer emergency medical technician" means a person who is certified
16 by the state as an emergency medical technician under AS 18.08 and who provides emergency
17 medical services on a voluntary basis.
18 * Sec. 18. D IV IS ION  OF INSURANCE REPORT. The division o f  insurance shall prepare a report
19 on the feasibility o f implementing a contracting classification premium adjustment progiam to provide
20 premium credits for employers who purchase workers’ compensation insurance. The report must include
21 comments and recommendations from labor and management representatives in the state. The division
22 o f  insurance shall submit the report to the Second Session o f the Seventeenth Alaska State Legislature
23 by January 31, 1992.
24 * Sec. 19. D IV IS ION  OF W O RKERS ’ COMPENSATION REPORT . The division o f workers’
25 compensation shall report to the Alaska State Legislature by January 1, 1992, with the following:
26 (1 ) recommendations fo r changes to AS 23.30 that w ill promote workplace safety;
27 (2 ) recommendations for increasing workplace safety;
28 (3 ) a discussion o f the effect, i f  any, o f  the enactment o f  ch. 79, SLA  1988, on workers’
29 compensation;
30 (4 ) a determination o f the effectiveness o f  AS 23.30.145 in ensuring that employees who
31 file claims are receiving adequate legal representation;
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1 (5 ) a survey o f claims filed in 1989 and 1990 to determine
2 (A ) how many employees were not represented by an attorney in making the
3 claim; and
4 (B ) how many employees who were not represented by an attorney tried but
5  failed to find legal representation;
6 (6 ) a determination o f whether the procedures used by the board in granting a "blanket"
7  release o f  medical information are adequate to avoid the release o f  nonmedical information that is not
8  relevant to the claim;
9 (7) a determination o f whether employers or carriers are routinely requesting a "blanket"

10 release o f  medical information in an effort to discourage injured employees from filing a claim, and i f
11 this is occurring, recommendations for legislation to halt this practice; and
12 (8 ) recommendations for reducing fees charged by attorneys who represent employees
13 and carriers.
14 * Sec. 20. This Act takes effect immediately under AS 01.10.070(c ).
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HOUSE CS FO R  CS FO R  SENATE B IL L  NO. 219 (JU D IC IA R Y )
IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S E V E N T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsors): SENATE LABOR AND COMMERCE COMMITTEE BY REQUEST

A B IL L  
FO R  AN ACT EN T ITLED

1 "A n  Act relating to w orkers ’ compensation and civil liability fo r w orkp lace safety
2 inspections; and providing fo r an effective date."

3 B E  IT  ENACTED B Y  TH E  L E G IS LA T U R E  OF THE STATE OF A LA SKA :
4  * Section 1. P U R P O S E  O F  S E C T I O N S  10 A N D  13. (a) It is the purpose of sec. 10 of this Act to

5 a m e n d  A S  23.30 to provide that an insurer is not liable for providing or failing to provide safety

6 inspections or safety advisory services; this a m e n d m e n t  would decide a pu^ .c policy question concerning

7 the liability of an insurer for the performance of a safety inspection or safety advisory service raised in

8 V a n  Biene v. E R A  Helicopters, Inc., 779 P.2d 315 (Alaska 1989).

9 (b) It is the purpose of sec. 13 of this Act to a mend A S  23.30.265(15) to reaffirm the original

10 intent of changes m a d e  to this definition in sec. 24, ch. 93, S L A  1980, to include prior temporary total

11 disability payments within the definition of gross wages.

12 * Sec. 2. A S  23.30.04l(k) is repealed and reenacted to read:

13 (k) The employer shall pay compensation to an employee eligible for reemployment

14 benefits, as fo llows:
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1 (1 ) until the employee reaches medical stability or the reemployment plan is
2 completed or terminated, whichever comes first, temporary disability benefits shall be paid;
3 (2) i f  the employee reaches medical stability or has been found eligible fo r reem-
4 ployment benefits, temporary disability benefits shall cease and permanent impairment benefits
5 shall then be paid biweekly at the employee's temporary total disability rate until pian
6 completion, termination, or exhaustion o f permanent impairment benefits; permanent impairment
7 benefits remaining unpaid upon completion or termination o f the plan shall be paid to the
8 employee in a single lump sum;
9 (3 ) if the employee’ s permanent impairment benefits are exhausted before the

10 completion or termination o f the reemployment plan, the employer shall pay, on a biweekly basis,
11 an amount equal to 60 percent o f the employee’ s spendable weekly wage as determined under
12 AS 23.30.220, not to exceed $525, until the completion or termination o f the plan,
13 (4) i f  the employee reaches medical stability before an impairment rating is given
14 as provided in AS 23.30.190, except for the first 30 days the employee shall be paid 60 percent
15 o f the employee’s spendable weekly wage until an impairment rating is given; benefits paid more
16 than 30 days after medical stability but before an impairment rating is given shall be offset from
17 the total sum o f permanent impairment benefits due to the employee; after the employee reaches
18 medical stability and an impairment rating is given, all benefits paid shall be included as
19 permanent impairment benefits;
20 (5 ) benefits related to the reemployment plan may not extend past two years from
21 the date o f the initiation o f the 60 percent payment o f the employee’ s spendable weekly wage,i i
22 plan approval, or plan acceptance, whichever date occurs first, at which time the benefits expire;
23 (6) i f  the employer controverts the employee’ s claim or appeals a ruling o f  the
24 administrator or the board and the controversion o r appeal delays completion o f an evaluation,
25 development, commencement o r completion o f a plan
26 (A ) the employer shall pay the employee 60 percen. o f the spendable
27 weekly wage during the period o f controversion or appeal, except that temporary
28 disability benefits shall be paid until the employee reaches medical stability;
29 (B) the two-year limitation on payment o f benefits in (5 ) o f this subsection
30 does not begin to run o r is tolled; and
31 (C ) payments made ar percent o f the employee’ s spendable weekly
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1 wage during controversion or appeal may not be offset from permanent impairment
2 benefits due to the employee.
3 * Sec. 3. AS 23.30 is amended by adding a new section to read:
4 Sec. 23.30.047. BENEFITS FOR HEALTH INSURANCE, (a) An employer who pays
5 compensation to an injured employee under AS 23.30.041(k), 23.30.180, 23.30.185, 23.30.190,
6 23.30.200, or 23.30.215, and who provided health insurance to the employee at the date o f injury
7 shall also reimburse the employee fo r health insurance coverage for the employee and covered
8 dependents, as provided in this section.
9 (b) Payment required under this section is equal to the employer’ s current contribution

10 fo r health insurance or the amount paid by the employee fo r replacement coverage, whichever
11 amount is less. Payment required under this section commences when the employee’ s health
12 insurance provided by the employer’ .-, contribution ceases and shall continue until the employee
13 is no longer receiving compensation described in (a) o f this section, or fo r 18 months, whichever
14 period is shorter.
15 (c) Payment is not required under this section until the employee provides p roof o f health
16 insurance coverage. In this subsection, "health insurance" includes
17 (1 ) an individual policy o f health insurance; or
18 (2 ) a notice o f self-payment fo r continuance o f coverage required under 29 U .S.C .
19 1161 (Consolidated Omnibus Budget Reconciliation Act o f 1985) or under a union health or
20 welfare trust agreement.
21 (d) I f  benefits required under this section are not paid within 30 days after the employer
22 receives a request for payment, the employer shall pay a penalty equal to 25 percent o f  the
23 amount due.
24 * Sec. 4. AS 23.30.075(b) is amended to read:
25 (b) I f  an employer fails to insure and keep insured employees subject to this chapter or
26 fails to obtain a certificate o f self-insurance from the board, upon conviction, the court mnv
27 [SHALL] impose a fine o f up to $10,000 and may impose a sentence o f imprisonment fo r not
28 more than one year. In addition, the board mav impose a civil penalty o f up to three times
29 the manual rate that would have been charged fo r the employer’s insurance prem ium
30 during the period the employer failed to obtain insurance. I f  an employer is a corporation,
31 a ll persons who, at the time o f the injury or death, had authority to insure the corporation or
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1 apply fo r a certificate o f self-insurance [,] and the person actively in charge o f the business o f
2 the corporation shall be subject to the penalties prescribed in this subsection and shall be
3 personally, jointly, and severally liable together with the corporation for the payment o f all
4 compensation or other benefits fo r which the corporation is liable under this chapter i f  the
5 corporation at that time is not insured or qualified as a self-insurer.
6 * Sec. 5. AS 23.30.095 is amended by adding a new subsection to read:
7 (1) The employer shall provide to the employee one round trip coach fare airline ticket
8 to the place at which an examination described under (e) o f this section is performed and two
9 days per diem at the rate paid to state employees who travel outside the state if the examination

10 requires the employee to travel outside the state. I f  the employee objects to the physician’ s
11 report o f  the examination, takes the deposition o f  the physician and the deposition is taken
12 outside the state, or i f  die employer takes the deposition o f the physician who performs the
13 examination and the deposition is taken outside the state, the employer shall provide one round
14 trip coach fair airline ticket to the location o f  the deposition and two days pei diem at the rate
15 paid to state employees who travel outside the state.
16 * Sec. 6. AS 23.30.107 is amended to read:
17 Sec. 23.30.107. RELEASE OF INFORM ATION ; C O N F ID E N T IA L IT Y . Upon request,
18 an employee shall provide written authority to the employer, carrier, rehabilitation provider, or
19 rehabilitation administrator to obtain medical and rehabilitation information relative to the
20 employee’s injury and anv p rio r in ju ry . Except fo r  medical records released to the
21 employer, carrie r, rehabilitation p rovider, rehabilitation adm inistrator, o r other person
22 selected bv the employee, the employee’s medical records in the possession o f the division
23 o f  w orkers ’ compensation are confidential and are not subject to the public records
24 inspection requirements o f AS 09.25.110 - 09 .25 .121 .
25 * Sec. 7. AS 23.30.110 is amended by adding a new subsection to read:
26 (h) I f  the board determines that the employee’ s injury resulted from the employer’ s
27 w ilful, serious, and repeated violation o f state or federal occupational safety or health guidelines,
28 the board shall report the violation to the Occupational Safely and Health Review Board
29 (AS 18.60.057).
30 * Sec. 8. AS 23 .30 .155(o) is amended to read:
31 (o ) The division o f w orkers ’ compensation [BOARD ] shall promptly notify the division
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1 o f insurance if the division o f w o rke rs ’ compensation IBOARDI determines that the employer’s
2 insurer, including an ad juster fo r  a self-insured employer, has filed a notice o f controversion
3 fo r a frivolous o r unfair reason. Notice o f frivo lous o r unfair controversion is required even
4 i f  a hearing is not held o r compensation is not awarded bv the hoard [FR IV O LO USLY  OR
5 UNFA IRLY CONTROVERTED COMPENSATION DUE UNDER THIS CHAPTER]. After
6 receiving notice from the division o f w orkers ’ compensation [BOARD ], the division o f
7  insurance shall determine i f  the insurer o r ad juster has committed an unfair claim settlement
8 practice under AS 21.36.125. I f  the division o f w orkers ’ compensation determines that an
9 ad juster fo r a self-insured em p loyer has filed a notice o f controversion fo r a frivo lous o r

10 unfa ir reason, the board shall consider the self-insured employer’ s claims adjusting
11 practices and mav cancel o r fa il to renew the employer’ s self-insurance certificate.
12 * Sec. 9. AS 23.30.155 is amended by adding a new subsection to read:
13 (p) Compensation due an employee under this chapter shall be paid by negotiable bank
14 check that can be cashed not more than three business days after being issued.
15 * Sec. 10. AS 23.30 is amended by adding a new section to read:
16 Sec. 23.30.232. C IV IL  L IA B IL IT Y  FOR W ORKPLACE SAFETY INSPECTIONS. A
17 carrier, an insurance service agent to a self-insured employer, or a trade association is not liable
18 fo r civil damages as a result o f  an act or omission in performing or failing to perform a
19 workplace safety inspection or a safety advisory service unless the carrier’ s, agent’ s, or
20 association’ s act or failure to act constitutes reckless or intentional misconduct.
21 * Sec. 11. AS 23.30 is amended by adding a new section to read:
22  Sec. 23.30.238. VOLUNTEER EMERGENCY MEDICAL TECHNIC IANS AS
23 EMPLOYEES, (a) A person who is injured during the course and within the scope o f providing
24 service as a volunteer emergency medical technician is an employee o f the state fo r purposes o f
25 this chapter if the person
26 (1 ) is certified by the state under AS 18.08 as an emergency medical technician;
27 (2 ) provides emergency medical service outside an incorporated city or borough;
28 and
29 (3 ) is not otherwise covered fo r that injury by an employer’ s workers’
30 compensation insurance policy or self-insurance certificate.
31 (b) The gross weekiy earnings for a person receiving benefits under this section shall be
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1 the gross weekly earnings paid a full-time emergency medical technician employed in the city
2 or borough nearest to the place where the injury occurred, or, if the nearest city o r borough has
3 no full-time emergency medical technician, at a reasonable figure previously set by the nearest
4 city or borough to make this determination, but in no case may the gross weekly earnings for
5 calculating compensation be less than the minimum wage computed on the basis o f  40 hours o f
6 work a week.
7 * Sec. 12. AS 23.30.265(2) is amended to read:
8 (2 ) "arising out o f and in the course o f employment" includes employer-required
9 or supplied travel to and from a remote job  site; activities performed at the direction or under the

10 control o f the employer; and employer-sanctioned activities at employer-provided facilities; but
11 excludes recreational activities sponsored by the employer that are performed at facilities
12 not provided bv the employer, unless participation is required as a condition o f
13 employment, and activities o f a personal nature away from employer-provided facilities;
14 * Sec. 13. AS 23.30.265(15) is amended to read:
15 (15 ) "gross earnings" means periodic payments [,] by an employer to an employee
16 fo r employment before any authorized or law fu lly required deduction o r withholding o f money
17 by the employer, including wages (COMPENSATION THAT IS] deferred at the option o f  the
18 employee and temporary disability compensation fo r an occupational in ju ry  o r illness, and
19 excluding irregular bonuses, reimbursement o f  expenses, expense allowances, and any benefit or
20 payment to the employee that is not fu lly taxable to the employee during the pay period, except
21 that the total amount o f contributions made by an employer to a qualified pension or profit
22 sharing plan during the two plan years preceding the injury, multiplied by the percentage o f  the
23 employee’ s vested interest in the plan at the time o f injury, shall be included in the determination
24 o f gross earnings; the value o f room and board i f taxable to the employee may be considered in
25 determining gross earnings; however, the value o f room and board that would raise an
26 employee’ s gross weekly earning abov™ the state average weekly wage at the time o f  injury may
27 not be considered;
28 * Sec. 14. AS 23.30.265 is amended by adding a new paragraph to read:
29 (34 ) "volunteer emergency medical technician" means a person who is certified
30 by the state as an emergency medical technician under AS 18.08 and who provides emergency
31 medical services on a voluntary basis.
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1 * Sec. 15. D IV IS ION  OF INSURANCE REPORT. H ie a;vision o f insurance shall prepare a report
2 on the feasibility o f implementing a contracting classification premium adjustment program to provide
3 premium credits for employers who purchase workers’ compensation insurance. The report must include
4 comments and recommendations from labor and management representatives in the state. The division
5 o f insurance shall submit the report to die Second Session o f the Seventeenth Alaska State Legislature
6 by January 31, 1992.
7 * Sec. 16. D IV IS ION  OF W ORKERS ’ COMPENSATION REPORT. The division o f workers’
8 compensation shall report to the Alaska State Legislature by January 1, 1992, with die following:
9 (1 ) recommendations for changes to AS 23.30 that will promote workplace safety;

10 (2) recommendadons for increasing workplace safety;
11 (3) a discussion o f the effect, i f  any, o f die enactment o f ch. 79, SLA 1988, on workers’
12 compensation;
13 (4 ) a determination o f the effectiveness o f  AS 23.30.145 in ensuring that employees who
14 file claims are receiving adequate legal representation;
15 (5) a survey o f claims filed in 1989 and 1990 to determine
16 (A ) how many employees were not represented by an attorney in making the
17 claim; and
18 (B ) how many employees who were not represented by an attorney tried but
19 failed to find legal representation;
20 (6) a determination o f whether the procedures used by the board in grandng a "blanket"
21 release o f medical information are adequate to avoid the release o f nonmedical information that is not
22 relevant to the claim;
23 (7) a determination o f whether employers or carriers are routinely requesting a "blanket"
24 release o f medical information in an effort to discourage injured employees from filing a claim, and if
25 this is occurring, recommendations for legislation to halt this practice; and
26 (8) recommendations for reducing fees charged by attorneys who represent employees
27 and carriers.
28 * Sec. 17. This Act takes effect immediately under AS 01.10.070(c).
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HOUSE CS FOR CS FOR SENATE BILL NO. 219 (JUDICIARY)

IN THE LEG ISLATURE OF THE STATE OF ALASKA 
SEVENTEENTH LEG ISLATURE - F IRST  SESSION 

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor/s): SENATE LABOR AND COMMERCE COMMITTEE BY REQUEST

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to workers’ compensation and civil liability for workplace safety

2 inspections; and providing for an effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. PURPOSE OF SECTIONS 12 AND 15. (a) It is the purpose o f  sec. 12 o f  this Act to
5 amend AS 23.30 to provide that an insurer is not liable fo r on ly providing o r failing to provide safety
6 inspections o r safety advisory services; this amendment would decide a public policy question concerning
7 the liability o f an insurer fo r the performance o f  a safety inspection or safety advisory service raised in
8  Van Biene v. ERA Helicopters, Inc., 779 P.2d 315 (Alaska 1989).
9 (b) It is the purpose o f  sec. 15 o f this Act to amend AS 23 .30 .265 (15 ) to reaffirm  the original

10 intent o f changes made to this definition in sec. 24, ch. 93, SLA  1980, to include prior temporary total
11 disability payments within the definition o f gross wages.
12 * Sec. 2. AS 23 .30 .041 (k ) is repealed and reenacted to read:
13 (k ) The employer shall pay compensation to an employee eligible fo r reemployment
14 benefits, as fo llows:

-1- HCS C5SB 219(JUD)
New  T e x c  Underlined I DELETED TENT BRACKETED 1



1 (1 ) until the employee reaches medical stability or the reemployment plan is
2 completed o r terminated, whichever comes first, temporary disability benefits shall be paid;
3 (2 ) i f  the employee reaches medical stability or has been found eligible fo r rcem-
4 ployment benefits, temporary disability benefits shall cease and permanent impairment benefits
5 shall then be paid biweekly at the employee’ s temporary total disability rate until plan
6 completion, termination, or exhaustion o f  permanent impairment benefits; permanent impairment
7 benefits remaining unpaid upon completion or termination o f the plan shall be paid to the
8 employee in a single lump sum;
9 (3 ) i f  the employee’s permanent impairment benefits are exhausted before the

10 completion or termination o f the reemployment plan, the employer shall pay, on a biweekly basis,
11 an amount equal to 60 percent o f the employee’ s spendable weekly wage as determined under
12 AS 23.30.220, not to exceed $525, until the completion or termination o f  the plan;
13 (4 ) i f  the employee reaches medical stability before an impairment rating is given
14 as provided in AS 23.30.190, except fo r the first 30 days the employee shall be paid 60 percent
15 o f  the employee’ s spendable weekly wage until an impairment rating is given; benefits paid more
16 than 30 days after medical stability but before an impairment rating is given shall be offset from
17 the total sum o f permanent impairment benefits due to the employee; after the employee reaches
18 medical stability and an impairment rating is given, all benefits paid shall be included as
19 permanent impairment benefits;
20 (5 ) benefits related to the reemployment plan may not extend past two years from
21 the date o f  the initiation o f  the 60 percent payment o f the employee’ s spendable weekly wage,
22 plan approval, or plan acceptance, whichever date occurs first, at which time the benefits expire;
23 (6 ) i f  the employer controverts the employee’ s claim or appeals a ruling o f  the
24 administrator or the board and the controversion or appeal delays completion o f  an evaluation,
25 development, commencement or completion o f a plan
26 (A ) the employer shall pay the employee 60 percent o f the spendable
27 weekly wage during the period o f controversion or appeal, except that temporary
28 disability benefits shall be paid until the employee reaches medical stability;
29 (B ) the two-year limitation on payment o f benefits in (5 ) o f  this subsection
30 does not begin to run or is tolled; and
31 (C ) payments made at 60 percent o f  the employee’ s spendable weekly
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1 wage during controversion or appeal may not be offset from permanent impairment
2 benefits due to the employee.
3 * Sec. 3. AS 23.30.041 (p) is amended to read:
4 (p ) In this section
5 (1 ) "administrator" means the reemployment benefits administrator under (a) o f
6 this section;
7 (2 ) "employability" means possessing the ability but not necessarily the
8 opportunity to engage in employment that is consistent with the employee’ s physical status
9 imposed by the compensable injury;

10 (3 ) "labor market" means a geographical area that offers employment opportunities
11 in the fo llow ing priority:
12 (A ) area o f residence;
13 (B ) area o f last employment;
14 (C ) the state;
15 (D ) other states;
16 (4 ) "medical manager" means a nurse, rehabilitation specialist or other

17 health care provider assigned bv the carrier to assist an employee in coordinating medical

18 benefits, or to monitor the employee’s medical services;

19 ( 5 )  "physical capacities" means objective and measurable physical traits such as
20 ability to lift and carry, walk, stand or sit, push, pull, climb, balance, stoop, kneel, crouch, crawl,
21 reach, handle, finger, feel, talk, hear, or see;
22 j[6). [(5 )] "physical demands" means the physical requirements o f the job  such as
23 strength, including positions such as standing, walking, sitting, and movement o f  objects such as
24 lifting, carrying, pushing, pulling, climbing, balancing, stooping, kneeling, crouching, crawling,
25 reaching, handling, fingering, feeling, talking, hearing, o r seeing;
26 £7) [(6 )] "rehabilitation specialist" means a person who is a certified insurance
27 rehabilitation specialist, a certified rehabilitation counselor, or a person who has equivalent or
28 better qualifications as determined under regulations adopted by the department;
29 (8 )  [(7 )] "remunerative employability" means having the skills that allow  a worker
30 to be compensated with wages or other earnings equivalent to at least 60 percent o f  the worker’ s
31 gross hourly wages at the time o f in^ ry ; i f  the employment is outside the state, the stated 60
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1 percent shall be adjusted to account fo r the difference between the applicable state average
2 weekly wage and the Alaska average weekly wage.
3 * Sec. 4 . AS 23.30.041 is amended by adding a new subsection to read:
4 (q ) A fter a medical manager has been assigned to an injured employee, the medical
5 manager shall send written notice to the employee, the employer, and the employee’ s physician
6 explaining in what capacity the medical manager is employed, whom the medical manager
7 represents, and the scope o f the services to be provided.
8 * Sec. 5. AS 23 .30 is amended by adding a new section to read:
9 Sec. 23.30 .047 . BENEFITS FOR HEALTH  INSURANCE, (a) An employer who pays

10 compensation to an injured employee under AS 23 .30 .041 (k )t 23.30.180, 23 .30 .185, 23.30 .190,
11 23 .30 .200 , o r 23.30.215, and who provided health insurance to the employee at the date o f injury
12 shall also reimburse the employee fo r health insurance coverage fo r the employee and covered
13 dependents, as provided in this section.
14 (b ) Payment required under this section is equal to the employer’ s current contribution
15 fo r health insurance or the amount paid by the employee fo r replacement coverage, whichever
16 amount is less. Payment required under this section commences when the employee’ s health
17 insurance provided by the employer’ s contribution ceases and shall continue until the employee
18 is no longer receiving compensation described in (a) o f  this section, or fo r 18 months, whichever
19 period is shorter.
20 (c) Payment is not required under this section until the employee provides p roo f o f health
21 insurance coverage. In this subsection, "health insurance" includes an individual policy o f health
22 insurance, o r a notice o f self-payment or continuance o f  coverage under a union health o r welfare
23 trust agreement.
24 (d) I f  benefits required under this section are not paid within 30 days after the employer
25 receives a request fo r payment, the employer shall pay a penalty equal to 25 percent o f  the
26 amount due.
27 * Sec. 6. AS 23.30 .075(b ) is amended to read:
28 (b ) I f  an employer fails to insure and keep insured employees subject to this chapter or
29 fails to obtain a certificate o f self-insurance from the board, upon conviction, the court may
30 [SHALL ] impose a fine o f up to $10,000 and may impose a sentence o f imprisonment fo r not
31 more than one year. In addition, the board  mav impose a civil penalty o f up to three times

WORK DRAFT WORK DRAFT WORK DRAFT

New  r-?xc Crier! ined [DELETED TEXT BRACKETED 1



1 the manual rate that would have been charged for the employer’s insurance premium

WORK DRAFT WORK DRAFT WORK DRAFT

2 duriim the period the employer failed to obtain insurance. I f  an employer is a corporation,
3 a ll persons who, at the time o f the injury or death, had authority to insure the corporation or
4 apply fo r a certificate o f self-insurance [,] and the person actively in charge o f the business o f
5 the corporation shall be subject to the penalties prescribed in this subsection and shall be
6 personally, jointly, and severally liable together with the corporation fo r the payrr . o f all
7 compensation or other benefits fo r which the corporation is liable under this chapter i f  the
8 corporation at that time is not insured or qualified as a self-insurer.
9 * Sec. 7. AS 23.30 .095(e ) is amended to read:

10 (e) The employee shall, after an injury, at reasonable times during the continuance o f the
11 disability, i f  requested by the employer or when ordered by the board, submit to an examination
12 by a physician or surgeon o f the employer’ s choice authorized to practice medicine under the
13 laws o f  the jurisdiction in which the physician resides, furnished and paid fo r by the employer.
14 If the examination requires the employee to travel outside the state, the employer shall pay

15 all cr sts resulting from the employee’s travel and examination, including costs incurred if

16 the employee takes the deposition of the physician at a later date. The employer may not
17 make more than one change in the employer’ s choice o f a physician o r surgeon without the
18 written consent o f the employee. Referral to a specialist by the employer’ s physician is not
19 considered a change in physicians. An examination requested by the employer not less than 14
20 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the
21 employee shall submit to the examination without further request or order by the board. Unless
22 medically appropriate, the physician shall use existing diagnostic data to complete the
23 examination. Facts relative to the injury or claim communicated to o r otherwise learned by a
24 physician o r surgeon who may have attended or examined the employee, o r who may have been
25 present at an examination are not privileged, either in the hearings provided fo r in this chapter
26 o r an action to recover damages against an employer who is subject to the compensation
27 provisions o f  this chapter. I f  an employee refuses to submit to an examination provided for in
28 this section, the employee’ s rights to compensation shall be suspended until the obstruction or
29 refusal ceases, and the employee’ s compensation during the period o f  suspension may, in the
30 discretion o f  the board or the court determining an action brought fo r the recovery o f damages
31 under this chapter, be forfeited. The board in any case o f death may require an autopsy at the
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expense o f the party requesting the autopsy. An autopsy may not be held without notice first 
being given to the widow or widower or next o f kin i f  they reside in the state or their 
whereabouts can be reasonably ascertained, o f the time and place o f the autopsy and reasonable 
time and opportunity given the widow or widower or next o f kin to have a representative present 
to witness the autopsy. I f  adequate notice is not given, the Findings from the autopsy may be 
suppressed on motion made to the board o r to the superior court, as the case may be.

* Sec. 8. AS 23.30.107 is amended to read:
Sec. 23.30.107. RELEASE OF INFORM ATION : CONFIDENTIALITY. Upon request, 

an employee shall provide written authority to the employer, carrier, rehabilitation provider, or 
rehabilitation administrator to obtain medical and rehabilitation information relative to the 
employee’s injury. Except for medical records released tu the employer, carrier, 

rehabilitation provider, rehabilitation administrator, or other person selected bv the 

employee, the employee’s medical records in the possession of the division of workers’ 

compensation are confidential and are not subject to the public records inspection 

requirements of AS 09.25.110 - 09.25.121.

* Sec. 9. AS 23.30.110 is amended by adding a new subsection to read:
(h) I f  the board determines that the employee’ s injury resulted from  the employer’ s 

w ilfu l, serious, and repeated violation o f state o r federal occupational safety or health guidelines, 
the compensation awarded to the employee by order o f the board shall be doubled.

* Sec. 10. A.S 23.30 .155 (o ) is amended to read:
(o ) The division of workers* compensation [BOARD ] shall promptly notify the division 

of insurance i f  the division of workers’ compensation [BOARD ] determines that the employer’ s 
insurer, including an adjuster for a seif-insured employer, has filed a notice of controversion 

for a frivolous or unfair reason. Notice of frivolous or unfair controversion is required even 

if a hearing is not held or compensation is not awarded bv the board [FR IV O LO U SLY  OR 
U N FA IR LY  CONTROVERTED COMPENSATION DUE UNDER  TH IS CHAPTER]. After 
receiving notice from the division of workers’ compensation [BO A RD ], the division o f 
insurance shall determine i f  the insurer or adjuster has committed an unfair claim settlement 
practice under AS 21.36.125. If the division of workers’ compensation determines that an 

adjuster for a self-insured employer has filed a notice of controversion for a frivolous o r 
unfair reason, the board shall consider the self-insured employer’s claims adjusting
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1 practices and may cancel or fail to renew the employer’s self-insuran ~.e certificate.

2 * Sec. 11. AS 23.30.155 is amended by adding a new subsection to read:
3 (p ) Compensation due an employee under this chapter shall be paid by negotiable bank
4 check that can be cashed not more than three days after being issued.
5 * Sec. 12. AS 23.30 is amended by adding a new section to read:
6 Sec. 23.30.232. C IV IL  L IA B IL IT Y  FOR  W ORKPLACE SAFETY INSPECT IONS. A
7 carrier, an insurance service agent to a self-insured employer, or a trade association is not liable
8 fo r civil damages as a result o f  an act or omission in performing o r failing to perform a
9 workplace safety inspection o r a safety advisory service unless the carrier’ s, agent’ s, or

10 association’ s act or failure to act constitutes gross negligence o r reckless o r intentional
11 misconduct.
12 * Sec. 13. AS 23.30 is amended by adding a new section to read:
13 Sec. 23.30.238. VOLUNTEER EM ERGENCY M ED ICA L TECHN IC IANS AS
14 EM PLOYEES, (a) A person who is injured during the course and within the scope o f providing
15 service as a volunteer emergency medical technician is an employee o f  the state fo r purposes o f
16 this chapter i f  the person
17 (1 ) is ceitified by the state under AS 18.08 as an emergency medical technician;
18 (2 ) provides emergency medical service outside an incorporated city or borough;
19 and
20 (3 ) is not otherwise covered fo r that injury by an employer’ s workers’
21 compensation insurance policy o r self-insurance certificate.
22 vb) The gross weekly earnings fo r a person receiving benefits under this section shall be
23 the gross weekly earnings paid a full-time emergency medical technician employed in the city
24 or borough nearest to the place where the injury occurred, or, i f  the nearest city o r borough has
25 no full-time emergency medical technician, at a reasonable figure previously set by the nearest
26 city or borough to make this determination, but in no case may the gross weekly earnings for
27 calculating compensation be less than the minimum wage computed on the basis o f 40 hours o f
28 work a week.
29 * Sec. 14. AS 23.30 .265(2 ) is amended to read:
30 (2 ) "arising out o f and in the course o f employment" includes employer-required
31 or supplied travel to and from  a remote job  site; activities performed at the direction or under the
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1 control o f  the employer; and employer-sanctioned activities at employer-provided facilities; but
2 excludes recreational activities sponsored bv the employer that are performed at facilities

3 not provided bv the employer, unless participation is required as a condition of

4 employment, and activities o f a personal nature away from  employer-provided facilities;
5 * Sec. 15. AS 23 '’ 0 .265 (15 ) is amended to read:
6 (15 ) "gross earnings" means periodic payments [,] by an employer to an employee
7 fo r employment before any authorized o r law fu lly required deduction o r withholding o f money
8 by the employer, including wages [COM PENSATION THAT IS] deferred at the option o f the
9 employee and temporary disability compensation for an occupational injury or illness, and

10 excluding irregular bonuses, reimbursement o f expenses, expense allowances, arid any benefit or
11 payment to the employee that is not fu lly taxable to the employee during the pay period, except
12 that the total amount o f contributions made by an employer to a qualified pension or profit
13 sharing plan during the two plan years preceding the injury, multiplied by the percentage o f the
14 employee’s vested interest in the plan at the time o f  injury, shall be included in the determination
15 o f  gross earnings; the value *>m and board i f  taxable to the employee may be considered in
16 determining gross earnings; however, the value o f room and board that would raise an
17 employee’ s gross weekly earning above the state average weekly wage at the time o f  injury may
18 not be considered;
19 * Sec. 16. AS 23.30.265 is amended by adding a new paragraph to read:
20 (34 ) "volunteer emergency medical technician" means a person who is certified
21 by the state as an emergency medical technician under AS 18.08 and who provides emergency
22 medical services on a voluntary basis.
23 * Sec. 17. D IV IS IO N  OF INSURANCE REPORT. The division o f insurance shall prepare a report
24 on the feasibility o f implementing a contracting classification premium adjustment program to provide
25 premium credits fo r employers who purchase workers’ compensation insurance. The report must include
26 comments and recommendations from  labor and management representatives in the state. The divisic:.
27 o f  insurance shall submit the report to the Second Session o f the Seventeenth Alaska State Legislature
28 by January 31, 1992.
29 * Sec. 18. D IV IS IO N  OF W O R K E R S ’ COMPENSATION REPORT. The division o f workers’
30 compensation shall report to the Alaska State Legislature by January 1, 1992, with the follow ing:
31 (1 ) recommendations fo r changes to AS 23.30 that w ill promote workplace safety;
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1 (2 ) recommendations fo r increasing workplace safety;
2 (3 ) a discussion o f the effect, i f  any, o f  the enactment o f ch. 79, SLA  1988, on workers’
3 compensation;
4 (4 ) a determination o f the effectiveness o f  AS 23.30.145 in ensuring that employees who
5 file claims are receiving adequate legal representation;
6 (5 ) a survey o f claims filed in 1989 and 1990 to determine
7 (A ) how many employees were not represented by an attorney in making the
8 claim; and
9 (B ) how many employees who were not represented by an attorney tried but

10 failed to find legal representation;
11 (6 ) a determination o f whether the procedures used by the board in granting a "blanket"
12 release o f medical information are adequate to avoid the release o f  nonmedical information that is not
13 relevant to the claim;
14 (7 ) a determination o f whether employers o r carriers are routinely requesting a "blanket"
15 release o f medical information in an effort to discourage injured employees from  filing a claim, and if
16 this is occurring, recommendations fo r legislation to halt this practice; and
17 (8 ) recommendations fo r reducing fees charged by attorneys who represent employees
18 and carriers.
19 * Sec. 19. This Act takes effect immediately under AS 01.10 .070(c ).
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HOUSE CS FOR CS FOR SENATE BILL NO. 219 (JUDICIARY)

IN  THE LEG ISLATURE OF THE STATE OF ALASKA 
SEVENTEENTH LEG ISLATURE - F IRST  SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsors): SENATE LABOR AND COMMERCE COMMITTEE BY REQUEST

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to workers’ compensation and civil liability for workplace safety

2 inspections; and providing for an effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. PURPOSE OF SECTIONS 12 AND 15. (a) It is the purpose o f  sec. 12 o f this Act to
5 amend AS 23.30 provide that an insurer is not liable fo r only providing or failing to provide safety
6 inspections o r safety advisory services; this amendment would decide a public policy question concerning
7 the liability o f  an insurer fo r the performance o f a safety inspection or safety advisory service raised in
8 Van Biene v. ERA  Helicopters, Inc., 779 P.2d 315 (Alaska 1989).
9 (b) It is the purpose o f  sec. 15 o f this Act to amend AS 23 .30 .265 (15 ) to reaffirm the original

10 intent o f changes made to this definition in sec. 24, ch. 93, SLA 1980, to include prior temporary total
11 disability payments within the definition o f gross wages.
12 * Sec. 2. AS 23.30.041 (k ) is repealed and reenacted to read:
13 (k ) The employer shall pay compensation to an employee eligible fo r reemployment
14 benefits, as fo llow s:
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1 (1 ) until die employee reaches medical stability or the reemployment plan is
2 completed o r terminated, whichever comes first, temporary disability benefits shall be paid;
3 (2 ) i f  the employee reaches medical stability or has been found eligible fo r rcem-
4 ployment benefits, temporary disability benefits shall cease and permanent impairment benefits
5 shall then be paid biweekly at the employee’ s temporary total disability rate until plan
6 completion, termination, o r exhaustion o f permanent impairment benefits; permanent impairment
7 benefits remaining unpaid upon completion or termination o f  the plan shall be paid to the
8 employee in a single lump sum;
9 (3 ) i f  the employee’ s permanent impairment benefits are exhausted before the

10 completion o r termination o f  the reemployment plan, the employer shall pay, on a biweekly basis,
11 an amount equal to 60 percent o f the employee’ s spendable weekly wage as determined under
12 AS 23.30 .220, not to exceed $525, until the completion or termination o f the plan;
13 (4 ) i f  the employee reaches medical stability before an impairment rating is given
14 as provided in AS 23.30.190, except fo r the first 30 days the employee shall be paid 60 percent
15 o f  the employee’ s spendable weekly wage until an impairment rating is given; benefits paid more
16 than 30 days after medical stability but before an impairment rating is given shall be offset from
17 the total sum o f permanent impairment benefits due to the employee; after the employee reaches
18 medical stability and an impairment rating is given, a ll benefits paid shall be included as
19 permanent impairment benefits;
20 (5 ) benefits related to the reemployment plan may not extend past two years from
21 the date o f  the initiation o f the 60 percent payment o f  the employee’ s spendable weekly wage,
22 plan approval, or plan acceptance, whichever date occurs first, at which time the benefits expire;
23 (6 ) i f  the employer controverts the employee’ s claim or appeals a ruling o f  the
24 administrator or the board and the controversion o r appeal delays completion o f an evaluation,
25 development, commencement or completion o f a plan
26 (A ) the employer shall pay the employee 60 percent o f the spendable
27 weekly wage during the period o f  controversion o r appeal, except that temporary
28 disability benefits shall be paid until the employee reaches medical stability;
29 (B ) the two-year limitation on payment o f  benefits in (5 ) o f this subsection
.30 does not begin to run or is tolled; and
31 (C ) payments made at 60 percent o f the employee’ s spendable weekly
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1 wage during controversion o r appeal rnay not be offset from  permanent impairment
2 benefits due to the employee.
3 * Sec. 3 . AS 23.30.041 (p) is amended to read:
4 (p) In this section
5 (1 ) "administrator" means the reemployment benefits administrator under (a) o f
6 this section;
7 (2 ) "employability" means possessing the ability but not necessarily the
8 opportunity to engage in employment that is consistent with the employee’ s physical status
9 imposed by the compensable injury;

10 (3 ) "labor market" means a geographical area that offers employment opportunities
11 in the follow ing priority:
12 (A ) area o f residence;
13 (B ) area o f last employment;
14 (C ) the state;
15 (D ) other states;
16 (4) "medical manager" means a nurse, rehabilitation specialist, or other

17 health care provider assigned bv the carrier to assist an employee in coordinating medical

18 benefits, or to monitor the employee’s medical services;

19 £5) "physical capacities" means objective and measurable physical traits such as
20 ability to lift and carry, walk, stand or sit, push, pull, climb, balance, stoop, kneel, crouch, crawl,
21 reach, handle, finger, feel, talk, hear, o r see;
22 {6 } [(5 )] "physical demands" means the physical requirements o f  the jo b  such as
23 strength, including positions such as standing, walking, sitting, and movement o f  objects such as
24 lifting, carrying, pushing, pulling, climbing, balancing, stooping, kneeling, crouching, crawling,
25 reaching, handling, fingering, feeling, talking, hearing, or seeing;
26 £7} [(6 )] "rehabilitation specialist" means a person who is a certified insurance
27 rehabilitation specialist, a certified rehabilitation counselor, or a person who has equivalent or
28 better qualifications as determined under regulations adopted by the department;
29 {8 } [(7 )] "remunerative employability" means having the skills that allow  a worker
.30 to be compensated with wages or other earnings equivalent to at least 60 percent o f  the worker’ s
31 gross hourly wages at the time o f injury; i f  the employment is outside the state, the stated 60
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1 percent shall be adjusted to account fo r the difference between the applicable state average
2 weekly wage and the Alaska average weekly wage.
3 * Sec. 4. AS 23.30.041 is amended by adding a new subsection to read:
4 (q) After a medical manager has been assigned tc an injured employee, the medical
5 manager shall send written notice to the employee, the employer, and the employee’ s physician
6 explaining in what capacity the medical manager is employed, whom the medical manager
7 represents, and the scope o f  the services to be provided.
8 * Sec. 5. AS 23 .30 is amended by adding a new section to read:
9 Sec. 23.30.047. BENEFITS FOR  HEALTH INSURANCE, (a) An employer who pays

10 compensation to an injured employee under AS 23 .30 .041(k ), 23.30.180, 23 .30 .185 , 23 .30 .190,
11 23.30 .200, o r 23.30.215, and who provided health insurance to the employee at the date o f injury
12 shall also reimburse the employee fo r health insurance coverage fo r the employee and covered
13 dependents, as provided in this section.
14 (b) Payment required under this section is equal to the employer’ s current contribution
15 fo r health insurance or the amount paid by the employee fo r replacement coverage, whichever
16 amount is less. Payment required under this section commences when the employee’ s health
17 insurance provided by the employer’s contribution ceases and shall continue until the employee
18 is no longer receiving compensation described in (a) o f  this section, o r fo r 18 months, whichever
19 period is shorter.
20 (c) Payment is not required under this section until the employee provides p roo f o f health
21 insurance coverage. In this subsection, "health insurance" includes an individual policy o f heaithcLaZ? o / l~
22 insurance, or a notice o f self-paymentfor continuance o f  coverage underia union health o r welfare
23 trust agreement.
24 (d ) I f  benefits required under this section are not paid within 30 days after the employer
25 receives a request for payment, the employer shall pay a penalty equal to 25 percent o f  the
26 amount due.
27 * Sec. 6. AS 23.30 .075(b ) is amended to read:
28 (b) I f  an employer fails to insure and keep insured, employees subject to this chapter or
29 fails to obtain a certificate o f self-insurance from the board, upon conviction, tne court may
30 [SHALL ] impose a fine o f up to 510,000 and may impose a sentence o f imprisonment fo r not
31 more than one year. In addition, the board mav impose a civil penalty o f up to three times
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1 the manual rate that would have been charged for the employer’s insurance premium

2 during the period the employer failed to obtain insurance. I f  an employer is a corporation,
3 all persons who, at the time o f the injury o r death, had authority to insure the corporation o r
4 apply for a certificate o f self-insurance [,] and the person actively in charge o f die business o f
5 the corporation shall be subject to the penalties prescribed in this subsection and shall be
6 personally, jo in tly , and severally liable together with the corporation for the payment o f  all
7 compensation o r other benefits fo r which the corporation is liable under this chapter i f  the
8 corporation at that time is not insured or qualified as a self-insurer.
9 * Sec. 7. AS 23.30 .095(e) is amended to read:

10 (e) The employee shall, after an injury, at reasonable times during the continuance o f the
11 disability, i f  requested by the employer o r when ordered by the board, submit to an examination
12 by a physician or surgeon o f  the employer’ s choice authorized to practice medicine under the
13 laws o f  the jurisdiction in which the physician resides, furnished and paid fo r by the employer.
14 If the examination requires the employee to travel outside the state, the employer shall pay

15 all costs resulting from the employee’s travel and examination, including costs incurred if

16 the employee takes the deposition of the physician at a later date. The employer may not
17 make more than one change in the employer’s choice o f a physician or surgeon without the
18 written consent o f  the employee. Referra l to a specialist by the employer’ s physician is not
19 considered a change in physicians. An examination requested by the employer not less than 14
20 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the
21 employee shall submit to the examination without further request or order by the board. Unless
22 medically appropriate, the physician shall use existing diagnostic data to complete the
23 examination. Facts relative to the injury o r claim communicated to o r otherwise learned by a
24 physician or surgeon who may have attended or examined the employee, or who may have been
25 present at an examination are not privileged, either in the hearings provided fo r in this chapter
26 o r an action to recover damages against an employer who is subject to the compensation
27 provisions o f this chapter. I f  an employee refuses to submit to an examination provided fo r in
28 this section, the employee’ s rights to compensation shall be suspended until the obstruction or
29 refusal ceases, and the employee’ s compensation during the period o f  suspension may, in the
30 discretion o f the board or the court determining an action brought fo r the recovery o f damages
31 under this chapter, be forfeited. The board in any case o f death may require an autopsy at the
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1 expense o f the party requesting the autopsy. An autopsy may not be held without notice first
2 being given to the widow or widower or next o f kin i f  they reside in the state or their
3 whereabouts can be reasonably ascertained, o f  the time and place o f the autopsy and reasonable
4 time and opportunity given the widow o r widower or next o f kin to have a representative present
5 to witness the autopsy. I f  adequate notice is not given, the findings from  the autopsy may be
6 suppressed on motion made to the board or to the superior court, as the case may be.
7 * Sec. 8. AS 23.30.107 is amended to read:
8 Sec. 23.30.107. RELEASE OF INFORM ATION : C O N F ID E N T IA L IT Y . Upon request,
9 an employee shall provide written authority to the employer, carrier, rehabilitation provider, or

10 rehabilitation administrator to obtain medical and rehabilitation information relative to the
1 1  employee’s injury. Except for medical records released to the employer, carrier,
12 rehabilitation p rovider, rehabilitation adm in istrator, o r  o ther person selected bv the
13 employee, the employee’ s medical records in the possession o f  the division o f w o rke rs ’
14 compensation are confidential and are not subject to the public records inspection
15 requirements o f AS 09.25.110 - 09.25.121.
16 * Sec. 9. AS 23.30 .110 is amended by adding a new subsection to read:
17 p /  (h) I f  the board determines that the employee’ s injury resulted from the employer’ s
18 w ilfu l, serious, and repeated violation o f state o r federal occupational safety or health guidelines,
19 the compensation ;»warded to the employee by order o f the board shall be doubled.
20 * Sec. 10. AS 23 .30 .155(o) is amended to read:
21 (o ) The division o f  workers* compensation [BOARD ] shall promptly notify the division
22 o f insurance i f  the division o f w orkers ’ compensation [BOARD ] determines that the employer’ s
23 insurer, including an ad juster fo r  a self-insured employer, has filed a notice o f controversion
24 fo r a frivo lous o r u n fa ir reason. Notice o f frivo lous o r un fa ir controversion is required even
25 i f  a hearing is not held o r compensation is not awarded bv the board  [FR IV O LO USLY  OR
26 UN FA IRLY  CONTROVERTED COMPENSATION DUE UNDER TH IS CHAPTER]. After
27 receiving notice from the division o f w orke rs ’ compensation [BO A RD ], the division o f
28 insurance shall determine if  the insurer o r ad juster has committed an unfair claim settlement
29 practice under AS 21.36.125. I f  the division o f w orkers ’ compensation determines that an
30 ad juste r fo r  a self-insured employer has filed a notice o f controversion fo r a frivo lous o r
31 u n fa ir reason, the board shall consider the self-insured em p loyer’ s claims adjusting
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1 practices and may cancel or fail to renew the employer’s self-insurance certificate.

2 * Sec. n .  AS 23.30.155 is amended by adding a new subsection to read:
3 (p ) Compensation due an employee under this chapter shall be paid by negotiable bank
4 check that can be cashed not more than three days after being issued.
5 * Sec. 12. AS 23 .30 is amended by adding a new section to read:
6 Sec. 23.30.232. C IV IL  L IA B IL IT Y  FOR W ORKPLACE SAFETY INSPECTIONS. A
7 carrier, an insurance service agent to a self-insured employer, or a trade association is not liable
8 fo r c iv il damages as a result o f an act or omission in performing o r failing to perform a
9 workplace safety inspection o r a safety advisory service unless the carrier’ s, agent’ s, or

fW • •10 pot '1- ' association’ s act or failure to act constitutes gross negligence o r reckless or intentional
11 misconduct.
12 * Sec. 13. AS 23 .30 is amended by adding a new section to read:
13 Sec. 23.30.238. VOLUNTEER EM ERGENCY M ED ICAL TECHNIC IANS AS
14 EM PLOYEES , (a) A person who is injured during the course and within the scope o f pioviding
15 service as a volunteer emergency medical technician is an employee o f  the state fo r purposes o f
16 this chapter i f  the person
17 (1 ) is certified by the state under AS 18.08 as an emergency medical technician;
18 (2 ) provides emergency medical service outside an incorporated city or borough;
19 and
20 (3 ) is not otherwise covered fo r that injury by an employer’ s workers’
21 compensation insurance policy o r self-insurance certificate.
22 (b ) The gross weekly earnings fo r a person receiving benefits under this section shall be
23 the gross weekly earnings paid a full-time emergency medical technician employed in die city
24 o r borough nearest to the place where the injury occurred, or, i f  the nearest city o r borough has
25 no full-time emergency medical technician, at a reasonable figure previously set by the nearest
26 city o r borough to make this determination, but in no case may the gross weekly earnings fo r
27 calculating compensation be less than the minimum wage computed on the basis o f 40 hours o f
28 work a week.
29 * Sec. 14. AS 23 .30 .265(2 ) is amended to read:
30  (2 ) "arising out o f  and in the course o f employment" includes employer-required
31 o r supplied travel to and from  a remote job  site; activities performed at the direction or under the
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1 control o f  the employer, and employer-sanctioned activities at employer-provided facilities; but
2 excludes recreational activities sponsored by the employer that are performed at facilities

3 not provided bv the employer., unless participation is required as a condition of

4 employment, and activities o f a personal nature away from employer-provided facilities;
5 * Sec. 15. AS 23 .30 .265(15 ) is amended to read:
6 * 1 (15 ) "gross earnings" means periodic payments [,] by an employer to an employee
7 fo r employment before any authorized or law fu lly required deduction o r withholding o f money
8 by the employer, including wages [COMPENSATION THAT IS] deferred at the option o f  the
9 employee and temporary disability compensation for an occupational injury or illness, and

10 excluding irregular bonuses, reimbursement o f  expenses, expense allowances, and any benefit or
11 payment to the employee that is not fu lly taxable to the employee during the pay period, except
12 that the total amount o f contributions made by an employer to a qualified pension o r profit
13 sharing plan during the two plan years preceding the injury, multiplied by the percentage o f the
14 employee’ s vested interest in the plan at the time o f injury, shall be included in the determination
15 o f  gross earnings; the value o f room and board i f  taxable to the employee may be considered in
16 determining gross earnings; however, the value o f room and board that would raise an
17 employee’ s gross weekly earning above the state average weekly wage at the time o f  injury may
18 not be considered;
19 * Sec. 16. AS 23.30.265 is amended by adding a new paragraph to read:
20 (34 ) "volunteer emergency medical technician" means a person who is certified
21 by the state as an emergency medical technician under AS 18.08 and who provides emergency
22 medical service?, on a voluntary basis.
23 * Sec. 17. D IV IS IO N  GF INSURANCE REPORT. The division o f insurance shall prepare a report
24 on the feasibility o f  implementing a contracting classification premium adjustment program to provide
25 premium credits fo r employers who purchase workers’ compensation insurance. The report must include
26 comments and recommendations from labor and management representatives in the state. The division
27 o f  insurance shall submit the report to die Second Session o f the Seventeenth Alaska State Legislature
28 by January 31, 1992.
29 * Sec. 18. D IV IS IC '" OF W O RKERS ’ COMPENSATION REPORT. The division o f  workers’

PorJ>~ * i30 compensation shall re to the Alaska State Legislature by January 1, 1992, with the follow ing:
31 • (1 ) recommendations fo r changes to AS 23.30 that w ill promote workplace safety;
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1 (2 ) recommendations fo r increasing workplace safety;
2 (3 ) a discussion o f  the effect, i f  any, o f  the enactment o f  ch. 79, SLA  1988, on workers’
3 compensation;
4 (4 ) a determination o f the effectiveness o f AS 23.30.145 in ensuring that employees who
5 file claims are receiving adequate legal representation;
6 (5 ) a survey o f claims filed in 1989 and 1990 to determine
7 (A ) how many employees were not represented by an attorney in making the
8 claim ; and
9 (B ) how many employees who were not represented by an attorney tried but

10 failed to find legal representation;
11 (6 ) a determination o f whether the procedures used by the board in granting a "blanket"
12 release o f medical information are adequate to avoid the release o f  nonmedical information that is not
13 relevant to the claim;
14 (7 ) a determination o f whether employers o r carriers are routinely requesting a "blanket"
15 release o f medical information in an effort to discourage injured employees from filing a claim , and if
16 this is occurring, recommendations fo r legislation to halt this practice; and
17 (8 ) recommendations fo r reducing fees charged by attorneys who represent employees
18 and carriers.
19 * Sec. 19. This Act takes effect immediately under AS 01.10.070(c).
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HOUSE CS FO R  CS FO R  SENATE B IL L  NO. 219 (JU D IC IA R Y )
IN  THE LEG ISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEG ISLATURE - F IRST SESSION 
BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE BY REQUEST

A B IL L  
FOR  AN ACT EN T ITLED

1 "A n  Act relating to w orkers ’ compensation and civil liab ility fo r workplace safety
2 inspections; and providing fo r an effective date."

3 B E  IT  ENACTED B Y  T H E  LE G IS LA T U R E  O F THE STATE O F  ALASKA :
4 * Section 1. PURPOSE OF SECTIONS 10 AND 13. (a) It is the pinpose o f sec. 10 o f this Act to
5 amend AS 23.30 to provide that an insurer is not liable fo r providing o r failing to provide safety
6 inspections or safety advisory services; this amendment would decide a public policy question concerning
7 the liability o f an insurer fo r the performance o f a safety inspection o r safety advisory service raised in
8 Van Biene v. ERA Helicopters, Inc., 779 P .2d 315 (Alaska 1989).
9 (b) It is the purpose o f  sec. 13 o f this Act to amend AS 23 .30 .265 (15 ) to reaffirm  the original

10 intent o f changes made to this definition in sec. 24, ch. 93, SLA 1980, to include prior temporary total
11 disability payments within the definition o f  gross wages.
12 * Sec. 2. AS 23.30.04 l ( k )  is repealed and reenacted to read:
13 (k ) The employer shall pay compensation to an employee eligible fo r reemployment
14 benefits, as follows:
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(1 ) until the employee reaches medical stability o r the reemployment plan is 
completed or temiinated, whichever comes first, temporary disability benefits shall be paid;

(2 ) if the employee reaches medical stability or has been found eligible for reem­
ployment benefits, temporary disability benefits shall cease and permanent impairment benefits 
shall then be paid biweekly at the employee's temporary total disability rate untii plan 
completion, termination, o r exhaustion o f permanent impairment benefits; permanent impairment 
benefits remaining unpaid upon completion or termination o f the plan shall be paid to the 
employee in a single lump sum;

(3 ) i f  the employee’ s permanent impairment benefits are exhausted before the 
completion or termination o f  the reemployment plan, the employer shall pay, on a biweekly basis, 
an amount equal to 60 percent o f  the employee’ s spendable weekly wage as determined under 
AS 23.30.220, not to exceed $525, until the completion or termination o f the plan;

(4 ) if the employee reaches medical stability before an impairment rating is given 
as provided in AS 23.30 .190, except for the first 30 days the employee shall be paid 60 percent 
o f the employee’ s spendable weekly wage until an impairment rating is given; benefits paid more 
than 30 days after medical stability but before an impairment rating is given shall be offset from 
the total sum o f permanent impairment benefits due to the employee; after the employee reaches 
medical stability and an impairment rating is given, all benefits paid shall be included as 
permanent impairment benefits;

(5 ) benefits related to the reemployment plan may not extend past two years from 
the date o f  the initiation o f  the 60 percent payment o f the employee’ s spendable weekly wage, 
plan approval, or plan acceptance, whichever date occurs first, at which time the benefits expire;

(6 ) i f  the employer controverts the employee’ s claim or appeals a ruling o f  the 
administrator or the board and the controversion or appeal delays completion o f an evaluation, 
development, commencement o r completion o f a plan

(A ) the employer shall pay the employee 60 percent o f the spendable 
weekly wage during the period o f controversion o r appeal, except that temporary 
disability benefits shall be paid until the employee reaches medical stability;

(B ) the two-year limitation on payment o f benefits in (5 ) o f this subsection 
does not begin to run or is tolled; and

(C ) payments made at 60 percent o f the employee’ s spendable weekly
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1 wage during controversion or appeal may not be offset from permanent impairment
2 benefits due to die employee.
3 * Sec. 3. AS 23.30 is amended by adding a new section to read:
4 Sec. 23.30.047. BENEFITS FOR HEALTH INSURANCE, (a) An employer who pays
5 compensation to an injured employee under AS 23.30.041(k ), 23.30.180, 23.30.185, 23.30.190,
6 23.30.200, o r 23.30.215, and who provided health insurance to the employee at the date o f injury
7 shall also reimburse the employee for health insurance coverage fo r the employee and covered
8 dependents, as provided in this section.
9 (b) Payment required under this section is equal to the employer’ s current contribution

10 fo r health insurance or the amount paid by the employee fo r replacement coverage, whichever
11 amount is less. Payment required under this section commences when the employee’ s health
12 insurance provided by the employer’s contribution ceases and shall continue until the employee
13 is no longer receiving compensation described in (a) o f  this section, or fo r 18 months, whichever
14 period is shorter.
15 (c) Payment is not required under this section until the employee provides p roof o f  health
16 insurance coverage. In this subsection, "health insurance" includes
17 (1) an individual policy of health insurance; or

18 (2 ) a notice o f self-payment for continuance o f coverage required under 29 U .S .C .
19 1161 (Consolidated Omnibus Budget Reconciliation Act o f 1985) or under a union health or
20 welfare trust agreement.
21 (d) I f  benefits required under this section are not paid within 30 days after the employer
22 receives a request for payment, the employer shall pay a penalty equal to 25 percent o f the
23 amount due.
24 * Sec. 4. AS 23.30.075(b) is amended to read:
25 (b) I f  an employer fails to insure and keep insured employees subject to this chapter or
26 fails to obtain a certificate of self-insurance from the board, upon conviction, the court may

27 [SHALL] impose a fine o f  up to $10,000 and may impose a sentence o f  imprisonment fo r not
28 more than one year. In addition, the board may impose a civil penalty of up to three times

29 the manual rate that would have been charged for the employer’s insurance premium

30 during the period the employer failed to obtain insurance. I f  an employer is a corporation,
31 all persons who, at the time o f the injury or death, had authority to insure the corporation or
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1 apply for a certificate of self-insurance [,] and the person actively in charge of the business of

2 the corporation shall be subject to the penalties prescribed in this subsection and shall be

3 personally, jointly, and severally liable together with the corporation for the payment of all

4 compensation or other benefits for which the corporation is liable under this chapter if the

5 corporation at that time is not insured or qualified as a self-insurer.

6 * Sec. 5. AS 23.30.095 is amended by adding a new subsection to read:

7 (1) The employer shall provide to the employee one round trip coach fare airline ticket

8 to the place at which an examination described under (e) of this section is performed and two

9 days per diem at the rate paid to state employees who travel outside the state if the examination

10 requires the employee to travel outside the state. If the employee objects to the physician’s

11 report of the examination, takes the deposition of the physician and the deposition is taken

12 outside the state, or if the employer takes the deposition of the physician who performs the

13 examination and the deposition is taken outside the state, the employer shall provide one round

14 trip coach fair airline ticket to the location of the deposition and two days per diem at the rate

15 paid to state employees who travel outside the state.

16 * Sec. 6. AS 23.30.107 is amended to read:

17 Sec. 23.30.107. RELEASE OF INFORMATION: CONFIDENTIALITY. Upon request,

18 an employee shall provide writt: i authority to the employer, carrier, rehabilitation provider, or

19 rehabilitation administrator to obtain medical and rehabilitation information relative to the

20 employee’s injury and anv prior injury. Except for medical records released to the

21 employer, carrier, rehabilitation provider, rehabilitation administrator, or other person

22 selected by the employee, the employee’s medical records in the possession of the division

23 of workers’ compensation are confidential and are not subject to the public records

24 inspection requirements of AS 09.25.110 - 09.25.121,

25 * Sec. 7. AS 23.30.110 is amended by adding a new subsection to read:

26 (h) If the board determines that the employee’s injury resulted from the employer’s

27 wilful, serious, and repeated violation of state or federal occupational safety or health guidelines,

28 the board shall report the violation to the Occupational Safety and Health Review Board

29 (AS 18.60.057).

30 * Sec. 8. AS 23.30.155(o) is amended to read:

31 (o) The division of workers1 compensation [BOARD] shall promptly notify the division
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1 of insurance if the division of workers’ compensation [BOARD] determines that the employer’s

2 insurer, including an adjuster for a self-insured employer, has filed a notice of controversion

3 for a frivolous or unfair reason. Notice of frivolous or unfair controversion is required even

4 if a hearing is not held or compensation is not awarded bv the board [FRIVOLOUSLY OR

5 UNFAIRLY CONTROVERTED COMPENSATION DUE UNDER THIS CHAPTER]. After

6 receiving notice from the division of workers’ compensation [BOARD], the division of

7 insurance shall determine if the insurer or adjuster has committed an unfair claim settlement

8 practice under AS 21.36.125. If the division of workers’ compensation determines that an

9 adjuster for a self-insured employer has filed a notice of controversion for a frivolous or

10 unfair reason, the board shall consider the self-insured employer’s claims adjusting

11 practices and mav cancel or fail to renew the employer’s self-insurance certificate.

12 * Sec. 9. AS 23.30.155 is amended by adding a new subsection to read:

13 ^  ■ x. (p) Compensation due an employee under this chapter shall be paid by negotiable bank

14 check that can be cashed not more than three business days after being issued.

15 * Sec. 10. AS 23.30 is amended by adding a new section to read:

16 Sec. 23.30.232. CIVIL LIABILITY FOR WORKPLACE SAFETY INSPECTIONS. A

17 carrier, an insurance service agent to a self-insured employer, or a trade association is not liable

18 for civil damages as a result of an act or omission in performing or failing to perform a

19 ^-^-workplace safety inspection or a safety adyisoiy-Jieivice^|unless the carrier’s, agent’s, or 

2 0 ^  association’s act or failure to act consti^ut^Treckless orj^tentional misconduct?^

21 * Sec. 11. AS 23.30 is amended by adding a new section to read:

22 Sec. 23.30.238. VOLUNTEER EMERGENCY MEDICAL TECHNICIANS AS

23 EMPLOYEES, (a) A person who is injured during the course and within the scope of providing

24 service as a volunteer emergency medical technician is an employee of the state for purposes of

25 this chapter if the person

26 (1) is certified by the state under AS 18.08 as an emergency medical technician;

27 (2) provides emergency medical service outside an incorporated city or borough;

28 and

29 (3) is not otherwise covered for that injury by an employer’s workers’

30 compensation insurance policy or self-insurance certificate.

31 (b) The gross weekly earnings for a person receiving benefits under this section shall be
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1 the gross weekly earnings paid a full-time emergency medical technician employed in the city

2 or borough nearest to the place where the injury occurred, or, if the nearest city or borough has

3 no full-time emergency medical technician, at a reasonable Figure previously set by the nearest

4 city or borough to make this determination, but in no case may the gross weekly earnings for

5 calculating compensation be less than the minimum wage computed on the basis of 40 hours of

6 work a week.

7 * Sec. 12. AS 23.30.265(2) is amended to read:

8 (2) "arising out of and in the course of employment" includes employer-required

9 or supplied travel to and from a remote job site; activities performed at the direction or under the

10 control of the employer; and employer-sanctioned activities at employer-provided facilities; but

11 excludes recreational activities sponsored bv the employer that ar^performed at facilities 

1 2 ^ 5 ^  not provided bv the employi??! unless participation is required as a condition of

13 CTnplovment, and activities of a personal nature away from employer-provided facilities; 
cP

14 * Sec. 13. AS 23.30.265(15) is amended to read:

15 (155 "gross earnings" means periodic payments [,] by an employer to an employee

16 for employment before any authorized or lawfully required deduction or withholding of money

17 by the employer, including wages [COMPENSATION THAT IS] deferred at the option of the

18 employee and temporary disability compensation for an occupational injury or illness, and

19 excluding irregular bonuses, reimbursement of expenses, expense allowances, and any benefit or

20 payment to the employee that is not fully taxable to the employee during the pay period, except

21 that the total amount of contributions made by an employer to a qualified pension or profit

22 sharing plan during the two plan years preceding the injury, multiplied by the percentage of the

23 employee’s vested interest in the plan at the time of injury, shall be included in the determination

24 of gross earnings; the value of room and board if taxable to the employee may be considered in

25 determining gross earnings; however, the value of room and board that would raise an

26 employee’s grcas weekly earning above the state average weekly wage at the time of injury may

27 not be considered;

28 * Sec. 14. AS 23.30.265 is amended by adding a new paragraph to read:

29 (34) "volunteer emergency medical technician" means a person who is certified

30 by the state as an emergency medical technician under AS 18.08 and who provides emergency

31 medical services on a voluntary basis.
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1 * Sec. !5. DIVISION OF INSURANCE REPORT. The division of insurance shall prepare a report

2 on the feasibility of implementing a contracting classification premium adjustment program to provide

3 premium credits for employers who purchase workers’ compensation insurance. The report must include

4 comments and recommendations from labor and management representatives in the state. The division

5 of insurance shall submit the report to the Second Session of the Seventeenth Alaska State Legislature

6 by January 31, 1992.

7 * Sec. 16. DIVISION OF WORKERS’ COMPENSATION REPORT. The division of workers’

8 compensation shall report to the Alaska State Legislature by January 1, 1992, with the following:

9 (1) recommendations for changes to AS 23.30 that will promote workplace safety;

10 (2) recommendations for increasing workplace safety;

11 (3) a discussion of the effect, if any, of the enactment of ch. 79, SLA 1988, on workers’

12 compensation;

13 (4) a determination of the effectiveness of AS 23.30.145 in ensuring that employees who

14 file claims are receiving adequate legal representation;

15 (5) a survey of claims filed in 1989 and 1990 to determine

16 (A) how many employees were not represented by an attorney in making the

17 claim; and

18 (B) how many employees who were not represented by an attorney tried but

19 failed to find legal representation;

20 (6) a determination of whether the procedures used by the board in granting a "blanket"

21 release of medical information are adequate to avoid the release of nonmedical information that is not

22 relevant to the claim;

.23 (7) a determination of whether employers or carriers are routinely requesting a "blanket"

24 release of medical information in an effort to discourage injured employees from filing a claim, and if

25 this is occurring, recommendations for legislation to halt this practice; and

26 (8) recommendations for reducing fees charged by attorneys who represent employees

27 and carriers.

28 * Sec. 17. This Act takes effect immediately under AS 01.10.070(c).

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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CS FOR SENATE B IL L  NO. 5©8 (L & C X E F P  AN)

IN  THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE -  SECOND SESSION

A B IL L

FOR AN ACT E N T IT L E D  : "AN ACT RELATING TO WORK-“ S' r  OHF "'W SAT vn\;

V ID.TNG FOR AN EFFECT X VE

IN THE S E N A T E

AND PRO-

8 BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 *  SECTION 1 .  AS 2 3 . 3 0 . 0 4 1 <B> IS  AMENDED TO READ:

1© <K) THE ADMINISTRATOR SHALL I PERFORM THE FOLLOWING FUNCTIO NS:]

11 ( 1 )  ENFORCE REGULATIONS ADOPTED BY THE BOARD TO IMPLEMENT

12 TH IS  SECTIONj

13 <2) RECOMMEND REGULATIONS FOR ADOPTION BY THE BOARD THAT

14 ESTABLISH PERFORMANCE AND REPORTING C R ITER IA  FOR REHAB11 ITA T IO N  SPE~

IF  CTALISTS ■,

* *  • <3) ENFORCE THE QUALITY AND EFFECTIVENESS OF REEMPLOYMENT

17 BENEFITS PROVIDED FOR UNDER THIS  SECTION; • .
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W M W K O T v n o p c W K ^ '  1 U ♦
TAT i:bN S PE C IAL IS TS  TO DETERMINE 00 NT i:NlJc.D E L I G IL  L I  TV r 7R * 4 E L ' VERY ' OF 

R EH ABIL ITATIO N  SKRVICE$,

<3> SUBMIT TO (HE DEPARTMENT, ON OR BEFORE 1... I JANU­

ARY i I OF EACH YEAR, A REPORT OF REEMPLOYMENT BLUE.FITS PROVIDED UNDER 

THIS  SECTION FOR THE PREVIOUS ..CALENDAR... [F IS C A L  I YE Ml*, ' I F  REPORT MUST

INCLUDE A GENERAL SECTION, SECTIONS RELATED TO EACH R E H A B IL IT A i ] OH 

S PE C IAL IS T  EMPLOYED UNDER T H IS  SECTION, AND A S TA T IS T IC A L  SUMMARY OF 

ALL R EH A B IL ITA TIO N  CASES, INCLUDING

(A )  THE ESTIMATED AND ACTUAL COST OF EACH ACTIVE 

R EH A B IL ITA TIO N  PLAN;

<B> THE ESTIMATED AND ACTUAL TIME OF EACH 

R EH A B IL ITA TIO N  PLAN;

<C> A STATUS REPORT ON ALL IN D IV ID U ALS  COMPLETING OR 

TERMINATING A REEMPLOYMENT BENEFITS PROGRAM INCLUDING A RETURN TO 

WORK DATE;

<D > THE COST OF REEMPLOYMENT BENEFITS;

( 6 )  MAINTAIN A L IS T  OF R EH ABIL ITATIO N  SPEC IALISTS WHO MEET 

THE Q UALIF ICATIO NS ESTABLISHED UNDER THIS  SECTION;

( 7 )  ...MONITOR THE A C T IV IT IE S  OF MEDICAL MANAGERS ASSIGNED BY 

THE CARRIER TO AN INJURED EMPLOYEE, INCLUDING REVIEWING REPORTS OR 

CORRESPONDENCE CONCERNING THE INJURED EMPLOYEE;....

...(8).... PROMOTE AWARENESS AMONG PHYSICIANS , ADJUSTERS, INJURED 

WORKERS, EMPLOYERS, EMPLOYEES, ATTORNEYS, TRAINING PROVIDERS, AMD 

R EH ABIL ITATIO N  S PE C IAL IS TS  OF THE REEMPLOYMENT PROGRAM ESTABLISHED IN  

TH IS  SUBSECTION.

« SEC. 2 .  AS 2 3 . 3 0 . 0 4 1 ( E ) IS  AMENDED T0 READ:

<E> AN EMPLOYEE ...IS.... [SHALL BE] E L IG IB L E  FOR BENEFITS UNDER TH IS  

SECTION UPON THE EMPLOYEE’ S WRITTEN REQUEST AND BY HAVING A ..LICENSED.. 

PHYSICIAN..., OR REGARDING MUSCULAR, SKELETAL, OR NEUROLOGICAL IN J U R IE S ,

A LICENSED PHYSICIAN OR A LICENSED PHYSICAL OR OCCUPATIONAL THER APIST,..  ) 

PREDICT THAT THE EMPLOYEE W ILL HAVE PERMANENT PHYSICAL CAPACIT IES THAT

ARE LESS THAN THE PHYSICAL DEMANDS OF THE EMPLOYEE’ S JOB AS DESCRIBED
‘ v .VaJ* 4<'&i

T VI ti ir*
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OF OCCUPATIONS DEFINED IN  THE DICTIONARY OF OCCUPATIONAL T IT L E S ” FOR

( 1 )  THE EMPLOYEE'S JOB AT THE TIME OF INJURY; OR 

<2) OTHER JOBS THAT EXIST  IN  THE LABOR MARKET THAT THE

EMPLOYEE HAS HELD OR RECEIVED TRAINING FOR W ITHIN 10 YEARS BEFORE IIHE 

INJURY OR THAT THE EMPLOYEE HAS HELD FOLLOWING THE INJURY FOR A PERIOD 

LONG ENOUGH TO OBTAIN THE S K IL LS  TO COMPETE IN  THE LABOR MARKET, 

ACCORDING TO S PE C IF IC  VOCATIONAL PREPARATION CODES AS DESCRIBED IN  THE 

UNITED STATES DEPARTMENT OF LABOR'S "SELECTED CHARACTERISTICS OF 

OCCUPATIONS DEFINED IN THE DICTIONARY OF OCCUPATIONAL T IT L E 'S ."

« SEC. 3 .  AS 2 3 . 3 0 . 0 4 1 <K> IS  REPEALED AND REENACTED TO READ:

(K ) THE EMPLOYER SHALL PAY COMPENSATION TO AN EMPLOYEE E L IG IB L E  

FOR REEMPLOYMENT BENEFITS, AS FOLLOWS.

<1> U NTIL  THE EMPLOYEE REACHES MEDICAL S T A B IL IT Y  OR THE 

REEMPLOYMENT PLAN IS  COMPLETED OR TERMINATED, WHICHEVER COMES F IR S T , 

TEMPORARY D IS A B IL IT Y  BENEFITS SHALL BE P A ID ;

( 2 )  IF  THE EMPLOYEE REACHES MEDICAL S T A B IL IT Y  AND HAS 

REQUESTED REEMPLOYMENT BENEFITS OR HAS BEEN FOUND E L IG IB L E  FOR REEM­

PLOYMENT BENEFITS, TEMPORARY D IS A B IL IT Y  BENEFITS SHALL CEAi AND

PERMANENT IMPAIRMENT BENEFITS SHALL. THEN BE PAID BIWEEKLY AI THE 

EMPLOYEE'S TEMPORARY TOTAL D IS A B IL IT Y  RAVE UNTIL. PLAN COMPLETION, 

TERMINATION, OR EXHAUSTION OF PERMANENT IMPAIRMENT BENEFITS; PERMANENT 

IMPAIRMENT BENEFITS REMAINING UNPAID UPON COMPLETION OR TERMINATION OF 

THE PLAN SHALL BE PAID TO THE EMPLOYEE IN  A SINGLE LUMP SUM;

<3> I F  THE EMPLOYEE’ S PERMANENT IMPAIRMENT BENEFITS ARE 

EXHAUSTED BEFORE THE COMPLETION OR TERMINATION OF THE REEMPLOYMENT 

PLAN, THE EMPLOYER SHALL PAY, ON A BIWEEKLY B A S IS , AN AMOUNT EQUAL TO 

60 PERCENT OF THE EMPLOYEE'S SPENDABLE WEEKLY WAGE AS DETERMINED UNDER 

AS 2 3 .3 0 .2 2 O ,  NOT TO EXCEED $ 5 2 5 ,  UNTIL THE COMPLETION OR TERMINATION 

OF THE PLAN;

( 4 )  IF  THE EMPLOYEE REACHES MEDICAL S T A B IL IT Y  BEFORE AN 

IMPAIRMENT RATING IS  GIVEN AS PROVIDED IN  AS 2 3 . 3 0 . 1 9 0 ,  EXCEPT FOR 1 HE 

F IRST 30 DAYS THE EMPLOYEE SHALL BE PAID 60 PERCENT OF THE EMPLOYEE'S



PAID MORE THAN 30 DAYS AFTER MEDICAL S T A B IL IT Y  BUT BEFORE AN IM PAIR­

MENT RATING IS  GIVEN SHALL BE OFFSET FROM THE TOTAL SUM OF PERMANENT 

IMPAIRMENT BENEFITS DUE TO THE EMPLOYEE; AFTER THE EMPLOYEE RFACHES 

MEDICAL S T A B IL IT Y  AND AN IMPAIRMENT RATING IS  GIVEN, ALL BENEFITS PAID 

SHALL BE INCLUDED AS PERMANENT IMPAIRMENT BENEFITS;

( 5 )  BENEFITS RELATED TO IHF. REEMPLOYMENT PLAN MAY POT 

EXTEND PAST TWO YEARS FROM THE DATE OF THE IN IT IA T IO N  OF THE oO PER­

CENT PAYMENT OF THE EMPLOYEE'S SPENDABLE WEEKLY WAGE, PLAN APPROVAL,

OR PLAN ACCEPTANCE, WHICHEVER DATE OCCURS F IR S T , AT WHICH TIME THE 

BENEFITS EXPIRE;

( 6 )  IF  THE EMPLOYER CONTROVERTS THE EMPLOYEE'S CLAIM OR 

APPEALS A RULING OF THE ADMINISTRATOR OR THE BOARD Vl-IAT IS  FAVORABLE 

TO THE EMPLOYEE, THE CONTROVERSION OR APPEAL DELAYS COMPLETION OF AN 

EVALUATION, DEVELOPMENT, COMMENCEMENT OR COMPLETION OF A PLAN, AND THE 

EMPLOYEE IS  SUCCESSFUL IN  THE CLAIM OR APPEAL, THE EMPLOYER SHALL PAY 

THE EMPLOYEE 60 PERCENT OF THE SPENDABLE WEEKLY WAGE DURING THE PERIOD 

OF CONTROVERSION OR APPEAL, EXCEPT THAT TEMPORARY D IS A B IL IT Y  BENEFITS 

SHALL BE PAID UNTIL THE EMPLOYEE REACHES MEDICAL S T A B IL IT Y ;  FOR PUR­

POSES OF THIS  PARAGRAPH THE TWO-YEAR L IM IT A T IO N  ON PAYMENT OF BENEFITS 

IN  ( 5 )  OF THIS SUBSECTION DOES NOT BEGIN TO RUN OR IS  TOLLED, AND 

PAYMENTS MADE AT 60 PERCENT OF THE EMPLOYEE'S SPENDABLE WEEKLY WAGE 

DURING CONTROVERSION OR APPEAL MAY NOT BE OFFSET FROM PERMANENT IM ­

PAIRMENT BENEFITS DUE TO THE EMPLOYEE.

SEC. 4 .  AS 2 3 . 3 0 . 0 4 1 <L> IS  AMENDED TO READ:

<L) THE COST 01- THE REEMPLOYMENT PLAN INCURRED UNDER THIS  SEC­

TION ..IS,.. I SHALL BE 3 THE RESPO N SIB IL ITY  OF THE EMPLOYER, SHALL BE PAID 

ON AN EXPENSE INCURRED B AS IS , AND MAY NOT EXCI-ED $ 1 0 ,0 0 0 .  ...THL COST OF 

THE REH ABIL ITATIO N  S PE C IAL IS T  SHALL BE PAID BY THE EMPLOYER, BUT MAY 

NOT BE INCLUDED IN DETERMINING THE COST OF THE REEMPLOYMENT PLAN.

FEES CHARGED BY AND PAID TO A R EH ABIL ITATIO N  S PEC IAL IST  FOR SERVICES 

MUST BE COMPARABLE TO FEES FOR S IM ILA R  SERVICES IN THE COMMUNITY IN

WHICH THE SERVICES ARE PERFORMED, AS DETERMINED BY THE BOARD..
e x .



1
(P) IN THIS S E C T I O N
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( 1 )  " ADMINISTRATOR" MEANS THE REEMPLOYMENT BENEFITS ADMIN­

ISTRATOR UNDER (A )  OF THIS  SECTION;

( 2 )  "EM PLO YABILITY" MEANS POSSESSING THE A ELI L I  I Y BUT NOT 

NECESSARILY THE OPPORTUNITY TO ENGAGE IN  EMPLOYMENT THAT IS  CONSISTENT 

WITH THE EMPLOYEE'S PHYSICAL STATUS IMPOSED BY THE COMPENSABLE INJURY;

<3) "LABOR MARKET" MEANS A GEOGRAPHICAL AREA THAT OIF EPS 

EMPLOYMENT OPPORTUNITIES IN  THE FOLLOWING PRIO R ITY ;

(A )  AREA Ol- RESIDENCE;

<B> AREA OF LAST EMPLOYMENT;

(C ) THE STATE;

(D) OTHER STATES;

( 4 )  ..."MEDICAL MANAGER" MEANS A NURSE, R EH ABIL ITATIO N  SPE- •

C IA L IS T , OR OTHER HEALTH CARE PROVIDER ASSIGNED BY THE CARRIER TO 

ASSIST AN EMPLOYEE IN  COORDINATING MEDICAL BENEFITS, OR TO MONITOR THE 

EMPLOYEE ’ S MED ICAL SERVICES;...

...(5)... "PHYSICAL C AP A C IT IE S " MEANS OBJECTIVE AND MEASURABLE 

PHYSICAL TRAITS SUCH AS A B IL IT Y  TO L IF T  AND CARRY, WALK, STAND OR S IT ,  

PUSH, PULL, CLIMB, BALANCE, STOOP, KNEEL, CROUCH, CRAWL, REACH, HAN­

DLE, FINGER, FEEL, TALK, HEAR OR SEE;

. . . ( * ) . .  [ ( 5 ) 3  "PHYSICAL DEMANDS" MEANS THE PHYSICAL REQUIRE­

MENTS OF THE JOB SUCH AS STRENGTH, INCLUDING POSITIONS SUCH AS STAND­

ING, WALKING, S IT T IN G , AND MOVEMENT OF OBJECTS SUCH AS L IF T IN G ,  CARRY­

ING, PUSHING, PULLING, C LIM BING , BALANCING, STOOPING, KNEELING, 

CROUCHING, CRAWLING, REACHING, HANDLING, FINGERING, FEELING, TALKING, 

HEARING, OR SEEING;

... (7  > „  [ ( 6 ) 3  "R E H A B IL ITA T IO N  S P E C IA L IS T " MEANS A PERSON WHO

A C ER TIF IED  INSURANCE R EH ABIL ITATIO N  S P E C IA L IS T , A C ERTIF IED  

REH A B IL ITA TIO N  COUNSELOR, OR A PERSON WHO HAS EQUIVALENT OR BETTER 

Q UALIF ICATIO NS AS DETERMINED UNDER REGULATIONS ADOPTED BY THE DEPART­

MENT;
, ■ • . ■ ■ v sU

._<8>.. [ < 7 ) )  "REMUNERATIVE EM PLOYABILITY" MEANS HAVING THE

i
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SKILLS  iH(;iT ALLOW A WORKER IU BE 'COrtr'Ei'iSAtED !k '  -

EARNINGS EQUIVALENT 70 AT LEAST 60 PERCENT OF THE WORKER'S GROSS 

HOURLY WAGES AT THE TINE OF INJURY; IF  THE EMPLOYMENT l!S OUTSIDE THE 

STATE, THE STATED 60 PERCENT SHALL BE ADJUSTED 10 ACCOUNT FOR THE 

DIFFERENCE BETWEEN THE APPLICABLE STATE AVERAGE WEEKLY WAGE AND THE 

ALASKA AVERAGE WEEKLY WAGE.

* SEC. 6 .  AS 2 3 .3 0 .0 4 1  IS  AMENDED BY ADDING A NEW SUBSECTION TO READ:

<Q> AFTER A MEDICAL MANAGER HAS BEEN ASSIGNED TO AN INJURED 

EMPLOYEE, THE MEDICAL MANAGER SHALL SEND WRITTEN NOTICE TO THE EMPLOY­

EE, THE EMPLOYER, AND THE EMPLOYEE'S PHYSICIAN EXPLAINING IN  WHAT 

CAPACITY THE MEDICAL MANAGER IS  EMPLOYED, WHO THE MEDICAL MANAGER 

REPRESENTS, AND THE SCOPE OF THE SERVICES TO BE PROVIDED.

M SEC. 7 .  AS 2 3 .3 0  IS  AMENDED BY ADDING A NEW SECTION TO READ:

SEC. 2 3 . 3 0 . O 4 7 .  COMPENSATION FOR HEALTH INSURANCE. (A )  AN 

EMPLOYER WHO PAYS COMPENSATION TO AN INJURED EMPLOYEE UNDER I H IS  

CHAPTER AND WHO PROVIDED HEALTH INSURANCE TO THE EMPLOYEE AT THE DATE 

OF INJURY SHALL ALSO PAY TO THE EMPLOYEE AN AMOUNT EQUAL TO THE AMOUNT 

CONTRIBUTED BY THE EMPLOYER 70 PROVIDE HEALTH INSURANCE COVERAGE FOR 

THE EMPLOYEE AND COVERED DEPENDENTS, OR THE AMOUNT PAID BY THE EMPLOY­

EE FOR REPLACEMENT HEALTH INSURANCE COVERAGE, WHICHEVER AMOUNT IS  

LESS. COMPENSATION REQUIRED UNDER THIS  SECTION COMMENCES WHEN THE 

EMPLOYEE'S HEALTH INSURANCE PROVIDED BY THE EMPLOYER'S CONTRIBUTION 

CEASES AND SHALL CONTINUE UNTIL  THE EMPLOYEE IS  NO LONGER RECEIVING 

COMPENSATION UNDER THIS  CHAPTER, OR FOR 18 MONTHS, WHICHEVER PERIOD IS  

SHORTER.

(B )  PAYMENT OF COMPENSATION UNDER THIS SECTION IS  NOT REQUIRED 

I F  THE EMPLOYEE F A IL S  TO PROVIDE ONGOING PROOF OF HEALTH INSURANCE 

COVERAGE.

(C ) COMPENSATION PAID UNDER 7 H IS  SECTION IS  SUBJECT TO THE 

PROVISIONS OF AS 2 3 . 3 0 . 1 5 5 .

r< SEC. 8 .  AS 2 3 . 3 0 . 0 3 5  JS AMENDED 7 0 READ:

SEC. 2 3 . 3 0 . 0 5 5 .  FXCLUSIVENESS OF L I A B I L I T Y .  .VHE L IA B IL IT Y  OF.AN •*
-  * ! “

EMPLOYER PRESCRIBED IN  AS 2 3 . 3 0 . 0 4 5  IS  EXCLUSIVE AND IN  PLACE OF Al



— r       " ... ........■ ■ w i .w i n  i i M l

? '  ' v  VOTHER L IA B IL IT Y  OF THE EMPL'OT ER AND AN'. PEL!. " 0  EMPI..UW. ! ... 'HE i 
• «

10 PLOYEE,. THE EMPLOYEE'S LEGAL R E P R E S E N T A T IV E ,  HUSBAND OR l/JIPE, PARENTS',

11 DEPENDENTS, NEXT OF K IN ,  AND ANYONE OTHERWISE ENTITLED TO REGO'vr R

12 DAMAGES FROM THE EMPLOYER OR FELLOW EMPLOYEE AT LAW OR [II ADMIRALTY ON

13 ACCOUNT OF THE INJURY OR DEATH. THE L IA B IL IT Y  OF THE i . il'LUYER ! , '

14 EXCLUSIVE EVEN IF  THE EMPLOYEE'S CLAIM IS  BARRED UNDER AS 2 3 . 3 0 . ©22.

15 HOWEVER, IF  AN EMPLOYER F A IL S  TO SECURE PAYMENT OF COMPENSATION .S

i *  REQUIRED BY TH IS  CHAPTER, AH INJURED EMPLOYEE OR THE EMpi GYEE' ' i hGAL

17 REPRESENTATIVE IN  CASE DEATH RESULTS FROM I HE INJURY MAY ELECT it)

IB  CLAIM COMPENSATION UNDER THI S CHAPTER I. , I OR TO MAINTAIN AN AC'I X ■ i N

19 AGAINST THE EMPLOYER AT LAW OR IN  ADMIRAL.. I'Y FOR DAMAGES ON ACCOUNT OF

t h e  INJURY OR DEATH. IN  T HA I ACTION...... THE DEFENDANT MAY NOT PI EAD AS
A

21 DEFENSE THAT I HE INJURY WAS CAUSED BY THE NEGLIGENCE OF A FELLOW

22 SERVANT, OR THAT THE EMPLOYEE ASSUMED THE RISK OF THE EMPLOYMENT, OR

23 THAT THE INJURY WAS DUE TO THE CONTRIBUTORY NEGLIGENCE OF THE EMPLOY-

24 EE. ...IN THIS SECTION, "EMPLOYER" INCLUDES THE EMPLOYER'S CARRIER, AN

25 INSURANCE SERVICE AGENT TO A SELF-INSURED EMPLOYER, OR A TRADE ASSQ-

26 C lA T IO N , IF  THE CARRIER, INSURANCE SERVICE AGENT, OR TRADE ASSOCIATION

27 PROVIDES OR F A IL S  TO PROVIDE SAFETY INSPECTIONS OR SAFETY ADVISORY

28 SERVICES....

29 )v SEC. 9 .  AS 2 3 . 3 0 . 1 9 6 ( B )  IS  AMENDED TO READ:

1 <B) ALL DETERMINATIONS OF THE EXISTENCE AND DEGREE OF PERMANENT

2 IMPAIRMENT SHALL. BE MADE STRICTLY AND SOLELY UNDER THE WHOLE PERSON

3 DETERMINATION AS SET OUT LN THE AMERICAN MEDICAL ASSOCIATION GUIDES TO

4 THE EVALUATION OF PERMANENT IMPAIRMENT, EXCEPT THAT AN IMPAIRMENT

5 RATING MAY NOT BE ROUNDED TO THE NEXT F IV E  PERCENT. THE BOARD SHALL

6 ADOPT A SUPPLEMENTARY RECOGNIZED SCHEDULE FOR IN JU R IE S  THAT CANNOT BE

7 RATED BY USE OF THE AMERICAN MEDICAL ASSOCIATION GUIDES. ...AN I  MPA I R -

8 MENT RATING SHALL BE DETERMINED BY A LICENSED PHYSICIAN OR IF  THE

9 INJURY IS  RELATED TO MUSCULAR, SKELETAL, OR NEUROLOGICAL D IS A B IL IT IE S ,

10 BY A LICENSED PHYSICIAN OR A LICENSED PHYSICAL OR OCCUPATIONAL THERA-

11 . -PI ST... . - * •<&*’/. .”rH



I k
. 13 • SEC. 23*30* 193* -SURVIVAL. OF THE RIGHT TO COMPENSATION - •' A )

14 COMPENSATION TO WHICH ...A. [.ANYI CLAIMANT WOULD m “ ENT! Cl I D UNDER , '' 
2 3 . -

15 3 0 .1 9 0  [EXCEPT [NO < A > 2 0 1 OF THAT .VfcL IH.UU J IA[ i , wO I (I [THSTANi'CUO

IA DEATH ARISING FROM CAL .'l.vS OTHER THAN THE [NJUR'f , BE k AYABLE CO A HD FOR

w  thi:: b e n e f i t  of  t h e  . "u l l u w im g ,. p f r .vmms I F ill LOWING I :

IB <1 ) IF  "I Hi: R1- I S ,  I. BE] A WIDOW OR MI i ' HTc , i:UT [AND i NO
Cl I ILD

IV OF THE DECEASED, TO TMI WIDOW OR WIDOWER;

20 ( 2 )  I F  THERE ...IS.. [BE.'I A WIDOW OP WIDOWER 0 NO A SURVIVING

21 CHILD ..OR CHILDREN.. OF THE DECEASED, ONE-HALF iQ THE WIDOW OR WIDOWER,

22 THE OTHER HALF TO THE SURVIVING CHILD ...OR CHILDREN, IN  EQUAL SHARES..;

23 ( 3 )  IF  THERE ...[S... [BEJ A SURVIVING CHILD OP CHILDREN OF
THE

24 DECEASED, BUT NO WIDOW OR WIDOWER, THEN TO THE CHILD ..OR CHILDREN, IN

25 EQUAL SHARES....

26 (B )  AM AWARD FOR ... IMPAIRMENT.,, [ D IS A B IL IT Y  ] MAY BE MADE AFTER THE

27 DEATH OF THE INJURED EMPLOYEE*

28 a S EC* 11. AS 2 3 . 3 6  IS  AMENDED BY ADDING A NEW SI-O H  ON CO READ:

29 SEC. 2 3 . 3 0 . 2 3 8 .  VOLUNTEER EMERGENCY MEDICAL TECHNICIANS AS

1 EMPLOYEES. <A) A PERSON WHO IS  INJURED DURING THE COURSE:' AND W ITHIN

2 THE SCOPE OF PROVIDING SERVICE AS A VOLUNTEER EMERGENCY MEDICAL TECH-

3 N IC IA N  IS  AN EMPLOYEE OF THE STATE FOR PURPOSES OF THIS CHAPTER I F  THE

4 PERSON

5 <1) IS  C ERTIF IED  BY THE STATE UNDER AS 1 8 .6 8  AS AN EMER-

6 GENCY MEDICAL TECHNICIAN;

(2> PROVIDES EMERGENCY MEDICAL SERVICE OUTSIDE AN [NODE™

3 PORATED C ITY OR BOROUuH; AND

9 ( 3 )  IS  NO’I OTHERWISE COVERED FOR THAT INJURY BY AN EMPLOY-

10 LR 1 S WORKERS' COMPENSATION INSURANCE. POLICY OR SELF-INSURANCE C E R T IF I -

11 CATE.

12 <B> THE GROSS WhEKLY EARNINGS FOR A PERSON RECEIVING BENEFITS

13 UNDER THIS  SECTION SHALL BE THE GROSS WEEKLY E A R N I N G S  PAID  A FULL-TIME:
•* w  ~ • '* "• ~

14 EMERGENCY M E D I C A L  TECHNilClAN EMPLOYED IN  THE CITY O R  B O R O U G H  N E A R E S T . -



BOROUGH, HAS MO FULL - T l.nt- I- l-iln K'GEMOY MEDICAL TECHNICIAN, AT A REASONABLE. 

FIGURE PREVIOUSLY SET BY THE NEAREST CITY OR BOROUGH I A ,„,KE -'Hi,',' 

DETERMINATION, BUT IN NO CASE HAY THE GRuS, WEEKLT EARNINGS FOR C.-'iL- 

CULATIMG COMPENSATION BE LESS THAN I HE MINTiiUM WAGE CCjHPU : ED UN THE 

BASIS OF 40 HOURS OE HORK A WEEK.

SEC. 12. AS 2 3 . 3 0 . 2 6 5  IS  AMENDED BY ADDING A Hi?* -ARAI.RAI-h i f :  RKa D .

<34) " VOLUNTEER EMERGEMC, EDI - AL  TECHNICIAN ’ MiAW.V FrRSON

WHO IS  C ERTIF IED  BY 1'HE STATE AS AM EMERGENCY nEDtCAL TECH s:.0 ;; aN UNDER 

AS i O. OO AN.0 WHO PROVIDE.S EntRGENC ••lEOI'L’.-AL SERVICES ON A MX.C'NTAKT 

B A S i S .

SEC. To. THI S ACT TAKES FEFECT IMMED f A l V UH-EP AS Oi ' .) ...
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Prepared by: Linda Rexwinkel, Director \jjy 
Division: Workers' Compensation_______

Approved by Commissioner: Nancy Bear User; 
Agency: Department of Labor

J
AAylCi^f

_/L

Phone : 
Date :

Date:

465-2790
4/4/91

4/4/91

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
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Fiscal Note Analysis for:

• , - r "An Act relating to workers’ compensation..."

This bill would' require the division to monitor the activities of medical managers regarding 
injured employees including reviewing reports and correspondence concerning the employees. 
One Clerk Typist III, located in Anchorage, would provide the support necessary to 
implement the provisions of this bill. The position would receive medical manager 
disclosurerstatementsrreview-them- for-eompliance-with the law, enter information from them 
into-the- claims-tracking-system?-an d-maintain-a-filo-of- the-statements. • This-position would 
also type--any--correspondenGe- with-the-medical -managers,-insurance companies,-or injured 
workers-conceming-the.provisions.of.Lhis.bill—  ____  ________________ _____ ..

In addition..to. the .costs., associated with .this...new position, we would require .$5.0. for 
computer., programming to ..change our automated claims handling system to capture the 
information concerning the medical managers. This would be a one time cost.

We are assuming an effective date of July 1, 1991.
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Revised Date

F Y  91

No.of Positions Range/Step H a r g .  U n i t

location
Anchorage

(itcclion District

Justification

Amount

4,600

This position would provide the clerical support necessary 
to implement the provisions of SB 219. The position \yould 
receive medical manager disclosure statements, review 
them for compliance with the law, enter information from 
them into tiie claims tracking system, apd maintain a file 
of the statements. .i.1

: i
Associated non-personal services would include contractual 
services (8.0) for postage, phone, space rent, printing, 
computer charges, etc.; commodities (.8); and one-time 
equipment expenditures (4.6) for desk, chair, filing cabinet, 
and a personal computer.

R e q u e s t  F o r  
N e w  P o s i t io n

Agency Labor_________________

BRU Workers' Compensation

Component Workers' Compensation

Position Title
Clerk

Time Status 

Full Time
Months

Total Personal Services

Travel

Contractual

Comrnoililics

Equipment

_____________ Funding Source for Total Cost

Federal Receipts______ 1002_____________

G. F Match_________ [003_____________

Genera1. Fund_________100-1_____________

GF Program Receipts 1005______________

Oilier

Tyre of Expenditure 

I

Benefits

Premium Pay 
Oilier
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CS FOR SENATE BILL NO. 219 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE LABOR & COMMERCE COMMITTEE BY REQUEST

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to workers’ compensation; and providing for an effective date."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 * Section 1. PURPOSE OF SECTION 3. It is the purpose of sec. 3 of this Act to amend AS 23.30

4 to provide that an insurer is not liable for providing or failing to provide safety inspections or safety

5 advisory services; this amendment would decide a public policy question concerning the liability of an

6 insurer for the performance of a safety inspection or safety advisory service raised in Van Biene v. ERA

7 Helicopters, Inc., 779 P.2d 315 (Alaska 1989). Liability for conduct not related to safety inspections

8 or safety advisory services is not intended to be changed.

9 * Sec. 2. AS 23.30 is amended by adding a new section to read:

10 Sec. 23.30.047. BENEFITS FOR HEALTH INSURANCE, (a) An employer who pays

11 compensation to an injured employee under AS 23.30.041(k), 23.30.180, 23.30.185, 23.30.190,

12 23.30.200, or 23.30.215, and who provided heaith insurance to the employee at the date of injury

13 shall also reimburse the employee for health insurance coverage for the employee and covered

14 dependents, as provided in this section.

-1* CSSB 219(L&C)
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1 (b) Payment required under this section is equal to the employer’s current contribution

2 for health insurance or the amount paid by the employee for replacement coverage, whichever

3 amount is less. Payment required under this section commences when the employee’s health

4 insurance provided by the employer’s contribution ceases and shall continue until the employee

5 is no longer receiving compensation described in (a) of this section, or for 18 months, whichever

6 period is shorter.

7 (c) Payment is not required under this section until the employee provides proof of health

8 insurance coverage. In this subsection, "health insurance" includes an individual policy of health

9 insurance, or a notice of self-payment or continuance of coverage under a union health or welfare

10 trust agreement.

11 (d) If benefits required under this section are not paid within 30 days after the employer

12 receives a request for payment, the employer shall pay a penalty equal to 25 percent of the

13 amount due.

14 * Sec. 3. AS 23.30 is amended by adding a new section to read:

15 Sec. 23.30.232. CIVIL LIABILITY FOR WORKPLACE SAFETY INSPECTIONS. A

16 carrier, an insurance service agent to a self-insured employer, or a trade association is not liable

17 for civil damages as a result of an act or omission in performing or failing to perform a

18 workplace safety inspection or a safety advisory service unless the carrier’s, agent’s, or

19 association’s act or failure to act constitutes intentional misconduct.

20 * Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

CSSB 219(L&C) -2-
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SENATE BILL NO. 219

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE LABOR AND COMMERCE COMMITTEE BY REQUEST

Introduced: 3/20/91
Referred: Labor and Commerce

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to workers’ compensation; and providing for an effective date."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 * Section I. PURPOSE OF SECTIONS 16,18, AND 19. (a) It is the purpose of sec. 16 of this Act

4 to amend AS 23.30 to provide that an insurer is not liable for providing or failing to provide safety

5 inspections or safety advisory services; this amendment would decide a public policy question concerning

6 the liability of an insurer for the performance of a safety inspection or safety advisor/ service raised in

7 Van Biene v. ERA Helicopters, Inc., 779 P.2d 315 (Alaska 1989).

8 (b) It is the purpose of sec. 18 of this Act to amend AS 23.30.265(15) to include prior temporary

9 total disability payments within the definition of gross wages.

JO ..-.(c) It is-the purpose of sec. 19 of this Act to amend AS 23.30.265(21) to clarify that medical 
/  '  . . /

11 stability results from a condition from which objectively measurable improvement or deterioration is not
y  * /  * y 4

J2 expected from further.-medical treatment, and^that medical stability is presumed in'the absence of
" /  /

13 improvement or deterioration after 45 days;

14 * Sec. 2. AS 23.30.041(b) is amended to read:

/

SB0219n ^  ,'^T f i t ' f  T7U -1- * '{ { ^ ~  (i/W  f c  Asi*t  ' SB 2lo
^  .7 0 y  T o x c  U n d e r l i n e d  (DELETED T E X ?  ^R A C K E TE D ] / ,  / ,  /
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1 (5) the estimated length of time that the plan will take;

2 (6) the date the plan will commence;

3 (7) the estimated time of medical stability as predicted by the physician;

4 (8) a detailed description and plan schedule; [AND]

5 (9) a finding by the rehabilitation specialist that the inventory under (2) of this

6 subsection indicates that the employee can be reasonably expected to satisfactorily complete the

7 plan and perform in a new occupation within the time and cost limitations of the plan: and

,8 11Q‘> a certification bv the rehabilitation specialist that the plan meets all the

9 requirements of this subsection; if the administrator determines that the plan does not meet

10 one or more of the requirements of this subsection, the administrator shall require the

11 rehabilitation specialist to amend the plan to meet the requirements of this subsection: a

12 rehabilitation specialist may not charge a fee for an amendment to a reemplovment plan

13 required under this paragraph.

14 * Sec. 6. AS 23.30.04l(k) is repealed and reenacted to read:

15 (k) The employer shall pay compensation to an employee eligible for reemployment

16 benefits, as follows:

17 (1) until the employee reaches medical stability or the reempjoyment plan is

18 completed or terminated, whichever comes first, temporary'‘disability benefits shall bemaid; . }I
■md w  *  tC kab) I t k p f a  r

19 (2) if the employee reaches medical stability^or has been found eligible for reem- _

20 ployment benefits, temporary disability benefits shall cease and permanent impairment benefits

21 shall then be paid biweekly at the employee’s temporary total disability rate until plan

22 completion, termination, or exhaustion of permanent impairment benefits; permanent impairment

23 benefits remaining unpaid upon completion or termination of the plan shall be paid to the

24 employee in a single lump sum;

25 (3) if the employee’s permanent impairment benefits are exhausted before the

26 completion or termination of the reemployment plan, the employer shall pay, on a biweekly basis,

27 an amount equal to 60 percent of the employee's spendable weekly wage as determined under

28 AS 23.30.220, not to exceed S525, until the completion or termination of the plan;

29 (4) if the employee reaches medical stability before an impairment rating is given

30 as provided in AS 23.30.190,Tweptrwwhe^TTSt-3^ employee shall be paid 60 percent

31 of the employee's spendable weekly wage until^-impairment radng is given; benefits paid more

*

SB 219 •4“
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1 chan 30 days after medical stability but before an impairment rating it given shall be offset from

2 the total sum of permanent impairment benefits clue to the employee; after the employee reaches

3 medical stability and an impairment rating is given, all benefits paid shall be included as

4 permanent impairment benefits;

5 (5) benefits related to the reemployment plan may not extend past two years from

6 the date of the initiation of the 60 percent payment of the employee’s spendable weekly wage,

7 plan approval, or plan acceptance, whichever date occurs first, at which time the benefits expire;

8 (6) if the employer controverts the employee’s ciaim or appeals a ruling of the

9 administrator or the board and the controversion or appeal delays completion of an evaluation^

10 development, commencement or completion of a plan f f l t  }S

11 (A) the employer shai- pay the employee 60 percent of the spendable

12 weekly wage during the period of controversion or appeal, except that temporary

13 disability benefits shall be paid until the employee reaches medical stability;

14 (B) the two-year limitation on payment of benefits in (5) of this subsection

15 does not begin to run or is tolled; and

16 (C) payments made at 60 percent of the employee’s spendable weekly

17 wage during controversion or appeal may not be offset from permanent impairment

18 benefits due to the employee.

19 * Sec. 7, AS 23.30.041(1) is amended to read:

20 (1) The cost of the reemployment plan incurred under this section Is [SHALL BE] the

21 responsibility of the employer, shall be paid on an expense incurred basis, and may not exceed

22 $10,000. T he cost of the rehabilitation specialist shall be paid bv the employer, but mav not

23 be included in determining the cost of the reen^ovm ent plan^Feefs charged bv and paid

24 to a rehabilitation specialist for services must b e ^ m ^ a ^ a £ i^ o ^ e ^ f t )^ im ila r  services in
\  A1 /

25 the community in which the services are performed, as determined bv the board.

26 * Sec. 8. AS 23.30.04l(p) is amended to read:

27 (p) In this section,

28 (1) "administrator" means the reemployment benefits administrator under (a) of

29 this section;

30 (2) "employability" means possessing the ability but not necessarily the

31 opportunity to engage in employment that is consistent with the employee’s physical status

SH02l9;t - 5 -
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1 * Sec. 12. AS 23.30.155(d) is amended to read:

2 (d) If the employer controverts the right to compensation, the employer shall file with

3 the board and send to the employee a notice of controversion on or before the 21st day after the

4 employer has knowledge of the alleged injury or death. If the employer controverts the right to

5 compensation after payments have begun, the employer shall file with the board and send to the

6 employee a notice of controversion within seven^days-^freTah instaUmwrdfS^mpe^sation

7 payable without an award is due. When payment of'tempoiaiy-drsatrHiry benefits Is controverted

8 solely on the grounds that another employer or another insurer of IheTa'rh'e'employer may be

9 responsible for all or a portion of the benefits, the most recent employer or insurer who is party

10 to the claim and who may be liable shall make the payments during the pendency of the dispute.

11 When a final determination of liability is made, any reimbursement required, including interest

12 at the statutory rate, and all^osts and Teftsoflafrreattorne.ys’ fees incurred by the prevailing

13 employer, shall be made within 14 days of the determination.

14 * Sec. 13. AS 23.30.175(a) is amended to read:

).5 (a) The weekly rate of compensation for disability or death may not exceed $700 and

16 initially may not be less than $154 when the employee has furnished documentary proof of

17 the employee’s wages, or less than $110 when the employee has not furnished documentary

18 proof of the employee’s wages. However, if (THE BOARD DETERMINES THAT] the

19 employee’s spendable weekly wage is (WAGES ARE] less than ($110 A WEEK AS

20 COMPUTED UNDER AS 23.30.220, OR LESS THAN) $154 a week as computed under

21 AS 23.30.220. the employee’s weekly compensation rate shall [IN THE CASE OF AN

22 EMPLOYEE WHO HAS FURNISHED DOCUMENTARY PROOF OF THE EMPLOYEE’S

23 WAGES, IT SHALL ISSUE AN ORDER ADJUSTING THE WEEKLY RATE OF

24 COMPENSATION TO A RATE] equal [TO] the employee’s spendable weekly wage [WAGES].

25 The employer mav not pay compensation at the employee’s spendable weekly wage without

26 a board order except as provided under regulations established bv the board. [IF THE

27 EMPLOYER CAN VERIFY THAT THE EMPLOYEE’S SPENDABLE WEEKLY WAGES ARE

28 LESS THAN $154. THE EMPLOYER MAY ADJUST THE WEEKLY RATE OF

29 COMPENSATION TO A RATE EQUAL TO THE EMPLOYEE'S SPENDABLE WEEKLY

M WAGES WITHOUT AN ORDER OF THE BOARD.] If the employee’s spendable weekly wage

H is | WAGES ARE] greater than $154, but 80 percent of the employee’s spendable weekly wage

/
/
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y ^Sec. 23.30.047. BENEFITS FOR HEALTH INSURANCE, (a) An employer who pays 

compensation to an injured employee under AS 23.30.041 (k), 23.30.180, 23.30.185, 23.30.190. 

23.30.200, or 23.30.215, and who provided health insurance to the employee at the date of injury 

shall also reimburse the employee for health insurance coverage for the employee and covered 

dependents, as provided in this section.

(b) Payment required under this section is equal to the employer’s current contribution 

for health insurance or the amount paid by the employee for replacement coverage, whichever 

amount is iess. Payment required under this section commences when the employee’s health 

insurance provided by the employer’s contribution ceases and shall continue until the employee 

is no longer receiving compensation described in (a) of this section, or for 18 months, whichever 

period is shorter. '

(c) Payment is not required under this section until the employee provide^procJr of health 

insurance coverage. In this subsection, "health insurance" includes an individual policy of health 

insurance^or a notice of self-paymen^or continuance of coverage under a union health or welfare 

trust agreement. f o

(d) If benefits required under this section axe not paid within 30 days after the employer 

receives a request for payment, the employer shall pay a penalty equal to 25 percent of the 

amount due.

* Sec. 11. AS 23.30.075(b) is amended to read:

(b) If an employer fails to insure and keep insured employees subject to this chapter or 

fails to obtain a certificate of self-insurance from the board, upon conviction, the court shall 

impose a fine of 510,000 and may impose a sentence of imprisonment for not more than one 

year. In addition, the board mav impose a civil penalty equal to three times the manual 

rate that would have been charged for the employer’s insurance premium during th? period 

the employer failed to obtain insurance. If an employer is a corporation, all persons who, at 

the rime of the injury or death, had authority to insure the corporation or apply for a certificate 

of self-insurance (,] and the person actively in charge of the business of the corporation shall be 

subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally 

liable together with the corporation for the payment of all compensation cr other benefits for 

which the corporation is liable under this chapter if the corporation at that time is not insured or 

qualified as a self-insurer.

SBI)2I9a <7*
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S O F T B A L L s  S u p r e m e  C o u r t  r u l i n g  c o u l d  s c a r e  o f f  t e a m  s p o n s o r s

Continued from Page D-1
nized Insurance League, the 
Supreme Court’s ruling is 
expected to affect alm ost all 
recreational sports leagues.

Lillian, Esch and others 
hope to amend the law  be­
fore the effect is w idespread.

“ T here's le s s  than  a 
month left in the (legisla­
tive) session, so i t ’s not pos­
sible at this date to intro­
duce a new b ill ,” Esch said. 
‘‘So the question would be, 
is there an ex istin g  vehicle  
that could be amended? The 
next question is, what is the 
likelihood of it passing?”

Esch thinks the answ er to 
both questions is yes. He 
said there is a b ill pending 
in the Senate Labor and 
Commerce com m ittee  that 
coifld be amended to prevent 
Sponsors o f re crea tio n a l 
■sports team s from  b ein g

held liab le for w orkm an’s 
comp claim s. Esch thinks 
getting an amendment intro­
duced and passed this ses­
sion “is w ith in  the realm of 
p o ssib ility .”

If it isn ’t, sponsors who 
m ight be affected oy the 
supreme court decision have 
a handful o f options. One is 
to not let any of their em ­
ployees p lay on their team. 
A nother is to pay higher 
in surance rates, a lthough  
com panies w hose insurance 
is paid through th is summer 
sh o u ld n ’t n a v e  to  w orry  
about rates increasing for 
the current softball season, 
which begins next weekend. 
With any luck, said Esch, the 
issu e  w ill  have been re­
solved  by next summer.

Another option is to pull 
out o f the league, although  
Anchorage S p o rtsi Associa­
tion director Rod ^ ii l l  said

chances are slim  those who 
do w ill get their  entry fee 
refunded. “We tell people all 
the tim e if  som ebody w ants 
to take your (team ’s) place, 
w e'll g la d ly  refund you r  
m oney," he said. "Otherwise 
'.t's out of the question. We’d 
be tearing schedules apart 
all season .”

Just how m any sponsors 
w ill back out of their com­
mitm ent to sponsor iteams is 
critical to the future of rec­
reational sports in A laska.

“It w ou ldn’t change m y  
a tt itu d e  ab out h a v in g  a 
team," said Rick Nerland of 
N erla n d /M y stro m  A sso c i­
ates, which sponsors ayroed 
team that includes several of

h is em ployees. “ I w ould  
probably have to check and 
see what the stipulations of 
our workm an’s comp policy  
would be. (But) the bottom  
line is, I believe i t ’s a worth­
w hile enough activ ity  that 
we w ill . . .  resolve the issue  
and play ball."

Dr. Jay C a ld w ell, w ho  
sponsors a coed team that 
involves several of his em ­
ployees at the A laska Sports 
Medicine Clinic, said much 
the same thing.

“It w ouldn’t stop me from  
sponsoring a team, but I can 
see that more prudent em­
ployers than I w ou ld ,” he 
said.

Jerry Grilly, publisher of 
the Anchorage D aily  News, 
counts h im self as one of the  
prudent on es. T he N ew s  
sponsors a team that is al­
most entirely made UjJj of 
em ployees of the newspaper.

"My reaction is I'm proba­
b ly  going to talk to m y  
law yer and (the personnel 
office) and reconsider," Gril­
ly  said. “We’re just trying to 
do som ething recreationally 
for our em ployees, and all of 
a sudden it gets complicated  
and complex.

‘‘I t’s not l ik e  (p laying  
softball) is a job. It’s recre­
ational. They’re doing it in 
their own tim e. It's real un­
fortunate. You're just trying  
to be a good em ployer and 
support em ployees. We’re re­
a lly  reaping nothing in this 
endeavor."

Croft disagrees. "I th ink a 
lot of tim es com panies spon­
sor teams because they get a 
lot of benefit from it — 
increased morale, advertis­
ing , in creased  .effic ien cy , 
more stab ility  ir* the work A  
force," he said. *
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But now Lisa Olson has 
done what so many Ameri-
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•  6 passenger boats
• whole boat specials
•  fu ll day charters
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c a l l 2 7 6 - 1 3 3 1
In slock only. Subject to prior sale on approved credit.

» Driver's side airbag standard on domestic passenger cars.
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R u l i n g  a t t l e s  A l a s k a  s o f t b a
S u p r e m e  C o u r t  ru le s  s o m e  in ju re d  p la y e rs  e lig ib le  fo r  w o r k m a n ’s  c o m p
By BETH BRAGG
Daily News assistant sports editor

The A la sk a  S uprem e Court 
threw a curve at softball when it 
ruled this month that players are 
entitled to w orkm an’s com pensa­
tion if  they are injured w hile  
playing for a team sponsored by 
their employer.

The ruling could mean increased  
insurance rates for a m ajority of 
tiie companies that sponsor A las­
k a’s nearly 1,000 softball teams, 
which in turn could mean few er  
sponsors.

"This could be kind of scary,”

said state softball com m issioner 
Pat Lillian. "Sponsors are the life ­
line of the w hole amateur sports 
organization.”

Of the estim ated 15,000 people  
who play softball in A laska, only  
those who are em ployed by the 
same company tnat sponsors their  
team would be eligible for w ork­
man’s comp. Lillian estim ated that 
at least 50 percent of the teams in  
Alaska feature at least one player  
who is em ployed by the sponsor.

"Nobody has i crystal ball, but 
I think it has a substantial poten­
tial to discourage team sponsors,"

said Ben Esch, who is the attorney  
for the Anchorage Sports A ssocia­
tion, the organizing body for more 
than 400 Anchorage softball teams. 
"(And) if  the sponsors back out, if 
there’s no sponsor’s fee, you can 
only increase p layers’ fees."

The A la sk a  S up rem e Court 
ruled earlier this month in favor of 
Judi LeSuer-Johnson, w ho was in­
jured in a 1986 softball game in 
A nchorage w h ile  p la y in g  for  
Rollins-Burdick Hunter, her em­
ployer and the sponsor o f an Insur­
ance League softball team.

LeSuer-Johnson filed a claim  for

workm an’s comp, and the W orkers’ 
Compensation Board ruled in her 
favor. After appeals, the sta te  Su­
preme Court upheld the original 
ruling, which was based on a 1982 
statute that says work-related in­
juries include those occuring at 
“em ployer-sanctioned activ ities at 
the em ployer-provided fa c ilities .” 

Although Anchorage Sports A s­
sociation teams p lay on m unicipal 
fields, they are m aintained by the 
association, which collects entry 
fees to help pay for their m ainte­
nance. "My b elief is that sim ply  
paying a league fee would be ade­

quate (evidence that an em ployee  
is providing facilities),” Esch said.

Chancy Croft, the attorney who  
represented LeSuei>Johnson, said  
Saturday that by paying a team  
entry fee, Rollins-Burdick Hunter 
helped make a softball field a v a il­
able to its  team. Without entry  
fees, "they w ou ldn’t have had a 
regular field at the tim e they had 
it ,” he said. “They w ouldn’t have  
been able to play the schedule.” 

Though the ruling was the result 
of an accident in the loosely orga-

Please see Page D-4, SOFTBALL
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R o c k e t  m a y  f i n dD ick  Bradley

i n  B u s h

MY CLIENT
e k e k v e s

M O R E ?

B a J l p l z s / G K )  o m m s , a n d  f y o r i s  a g e z v k  s a - e  c & jk ie d  

o n e  T o s d v h  o n  jidkot a p e . .
In a few years, get ready 

for a new television  mini-se- 
ries: 1 F a iled  B last-O ff:
Rocket Ism ail’s L ife In a 
Bush League.” Starring Den­
zel Washington as the Rock­
et, Don Knotts as Lou Holtz 
and John Candy as him self.

Will it be a blockbuster or 
a bomb? In a few  years, w ill 
anybody aw ait the R ocket’s 
re-entry? Will anybody re­
member his name?

Sure, C anada's a great 
place to live. It’s got nation­
al health insurance, i t ’s close 
to G reenland, and y o u ’ll 
never run out of plaid shirts.

But what about cuisine? 
Have you ever heard any­
body say, "Hey, le t’s go out 
for C anadian fo o d .” Or, 
"Honey, I’ve got p. great 
idea. Instead of taking that 
Caribbean cruise, let's go 
have some laugh; in C 
da."

Canada has g iv en  th e  
world hockey players, Alan  
Thirkp UnH n —

ALAN
GREENBERG
McNall is a bi-country kind  
of guy who engineered the 
trade that brought W ayne 
Gretzky to La-la land, lea v ­
ing all o f Canada in tears. 
McNall is a chubby, extso- 
verted, forty-som ething guy 
who is buddy-buddv w ith  
his su perstars, f l ie s  them  
around in his private plane. 
The Rocket said w hat he



A u g u s t  18, 1995

J o e  T h o m a s
A d  H o c  C o m m i t t e e  o n  W o r k e r s '  C o m p e n s a t i o n  

1 8 1 8  W. N o r t h e r n  L i g h t s  B l v d  
A n c h o r a g e ,  A K  9 9 5 1 7

D e a r  Mr. T h o m a s :

T h e  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  h a s  S e n a t e  B i l l  2 1 9  u n d e r  
c o n s i d e r a t i o n .  I t  r e f l e c t s  t h e  M a n a g e m e n t / L a b o r  W o r k e r s '  C o m p e n s a t i o n  
A d  H o c  C o m m i t t e e ' s  p r o p o s a l s  f o r  l e g i s l a t i o n  t h i s  s e s s i o n .

T h e  C o m m i t t e e  is f a m i l i a r  w i t h  t h e  b a c k g r o u n d  o f  t h e  A d  H o c  C o m m i t t e e .
W e  a g r e e  t h a t  t h e  g r o u p  c a n  p l a y  a n  i m p o r t a n t  r o l e  b y  d o i n g  p r e l i m i n a r y  
w o r k  t o  i d e n t i f y  a r e a s  o f  c o n c e r n  a n d  b y  s u g g e s t i n g  a l t e r n a t i v e s  t o  
a d d r e s s  d e f i c i e n c i e s  i n  t h e  w o r k e r ' s  c o m p e n s a t i o n  s y s t e m .  W e  a p p r e c i a t e  
t h e  n e e d  f o r  c o n t i n u e d  i m p r o v e m e n t  o f  t h e  s y s t e m  s o  t h a t  i t  b e t t e r  
s e r v e s  t h e  n e e d s  o f  i n j u r e d  w o r k e r s  a t  a n  a f f o r d a b l e  c o s t .

H o w e v e r ,  w e  c a n n o t  a g r e e  w i t h  t h e  s t a t e d  b e l i e f  o f  t h e  A d  H o c  C o m m i t t e e  
t h a t  t h e  r e s o l u t i o n  o f  w o r k e r ' s  c o m p e n s a t i o n  i s s u e s  s h o u l d  b e  r e m o v e d  
f r o m  t h e  l e g i s l a t i v e  p r o c e s s .  T h e  d r a f t  l e g i s l a t i o n  s u b m i t t e d  t o  o u r  
C o m m i t t e e  w a s  d e v e l o p e d  w i t h  l i t t l e  o r  n o  p u b l i c  i n p u t .  T h e r e  w e r e  n o  
p u b l i c  n o t i c e s  o f  t h e  m e e t i n g s ,  t o  o u r  k n o w l e d g e .  T h e  A d  H o c  g r o u p  
p r e s e n t e d  u s  w i t h  a b i l l  t h e y  c o n s i d e r e d  t o  b e  b a l a n c e d  a n d  m e m b e r s  h a v e  

a s s e r t e d  t h a t  w e  s h o u l d  n o t  c h a n g e  a n y  p r o v i s i o n s  l e s t  w e  l o s e  t h e  
s u p p o r t  o f  t h e  g r o u p  e v e n  t h o u g h  t h e r e  h a s  b e e n  n o  p u b l i c  i n p u t .  Q u i t e  

f r a n k l y ,  w e  d o  n o t  p l a n  t o  p e r f o r m  i n  t h a t  m a n n e r .

T h e r e  i s  s o m e  r e a l  c o n c e r n  o n  t h e  p a r t  o f  t h e  C o m m i t t e e  a b o u t  t h i s  b i l l .  
F i r s t ,  w h i l e  n o  p e r s o n ' s  i n t e g r i t y  h a s  b e e n  q u e s t i o n e d ,  t w o  A d  H o c  
c o m m i t t e e  m e m b e r s  w h o  r e p r e s e n t e d  m a n a g e m e n t  h a v e  r e s i g n e d  f r o m  t h e i r  
p o s i t i o n s  w i t h  t h e  W o r k e r ' s  C o m p e n s a t i o n  C o m m i t t e e  o f  A l a s k a  b u t  n o t  
f r o m  t h e  A d  H o c  c o m m i t t e e .  W e  u n d e r s t a n d  f r o m  t h e  W C C A  t h a t  t n e  

r e s i g n a t i o n s  w e r e  c a u s e d  b y  c o n c e r n s  a b o u t  t h e  p r o p o s e d  l e g i s l a t i o n .
T h i s  r a i s e s  q u e s t i o n s  a b o u t  t h e  p r o c e s s  a n d  t h e  m a k e u p  o f  t h e  A d  H o c  

g r o u p .

W e  a r e  a l s o  c o n c e r n e d  t h a t  t h e r e  a r e  e l e m e n t s  o f  t h e  b i l l  t h a t  n o  g r o u p  

c l a i m s  t o  h a v e  i n i t i a t e d .  F u r t h e r ,  d u r i n g  t h e  p u b l i c  h e a r i n g  o n  A p r i l  
5 t h  n o  t e s t i m o n y  w a s  o f f e r e d  t o  j u s t i f y  m o s t  o f  t h e  e l e m e n t s  c o n t a i n e d  

i n  t h e  b i l l  o r  t o  a d e q u a t e l y  j u s t i f y  t h o s e  r e q u e s t e d  l a t e  b y  t h e  A d  H o c



C o m m i t t e e .

W e  a l s o  b e l i e v e  t h a t  t h e  D e p a r t m e n t  o f  L a b o r ' s  D i v i s i o n  D i r e c t o r  a n d  t h e  
L e g i s l a t u r e  s h o u l d  b e  i n v o l v e d  i n  t h e  p r o c e s s  o f  t h e  w o r k i n g  g r o u p  at 
s o m e  p o i n t  b e f o r e  d r a f t  l e g i s l a t i o n  is p r e s e n t e d  f o r  i n t r o d u c t i o n .

B e a r i n g  i n  m i n d  t h a t  t h i s  l e g i s l a t u r e  h a s  a d e s i r e  t o  i m p r o v e  t h e  
w o r k e r ' s  c o m p e n s a t i o n  s y s t e m  j u s t  a s  y o u  do, a n d  t h a t  i t  is o u r  
r e s p o n s i b i l i t y  t o  s e t  p u b l i c  p o l i c y  t h r o u g h  a t i m e  h o n o r e d  p r o c e s s ,  w e  
w o u l d  u r g e  t h e  A d  H o c  C o m m i t t e e  t o  c o n t i n u e  t o  m e e t  i n  a m o r e  o p e n  
m a n n e r  t o  s u g g e s t  a l t e r n a t i v e s  t o  t h e  p r e s e n t  l a w s .  W e  w a n t  t o  w o r k  
w i t h  y o u  t o  r e a c h  a b a l a n c e d  c o m p r o m i s e  t h r o u g h  p u b l i c  p a r t i c i p a t i o n .

W e  h a v e  c h o s e n  t o  t a k e  e l e m e n t s  o f  t h e  b i l l  w h i c h  w e r e  i n c l u d e d  i n  l a s t  
y e a r ' s  i l l - f a t e d  S B 5 0 8  i n  a C S  t h a t  w e  w i l l  b e  p a s s i n g  f r o m  C o m m i t t e e .  
T h e  t w o  i t e m s ,  t h e  V a n  B i e n e  d e c i s i o n  r e m e d y  a n d  t h e  i s s u e  o f  o f f s e t t i n g  
m e d i c a l  b e n e f i t s ,  h a v e  h a d  s i g n i f i c a n t  p u b l i c  r e v i e w  a n d  s e e m  
a p p r o p r i a t e .  W e  w o u l d  h o p e  t h a t  y o u  w i l l  c o n t i n u e  t o  s u p p o r t  t h e s e  
e l e m e n t s ,  a s  y o u  h a v e  i n  t h e  p a s t .

W e  w o u l d  a l s o  h o p e  t h a t  y o u  w i l l  b e  w i l l i n g  t o  w o r k  w i t h  u s  d u r i n g  t h e  
i n t e r i m  t o  r e f i n e  f u r t h e r  c h a n g e s  in t h e  s t a t u t e s  t h a t  y o u  h a v e  
i d e n t i f i e d  a s  n e e d i n g  a t t e n t i o n .

T h a n k  yo u .

S i n c e r e l y ,

D r u e  P e a r c e  

D P : r m

cc: H o n o r a b l e  N a n c y  B e a r - U s e r a ,  C o m m i s s i o n e r

D e p a r t m e n t  o f  L a b o r

B r u c e  K e n d a l l ,  L e g i s l a t i v e  L i a i s o n  
O f f i c e  o f  t h e  G o v e r n o r

P a t  S m u t z ,  R e p r e s e n t a t i v e  
S t a t e  A F L / C I O

W a r r e n  L. D v o r a k ,  P r e s i d e n t
W o r k e r s ' s  C o m p e n s a t i o n  C o m m i t t e e  o f  A l a s k a

C o m m i t t e e  M e m b e r s

S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e




