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September 5, 1975

E. Phillip Hubbard
Deputy Commissioner
Department of Commerce
Pouch D

Juneau, Alaska 95311

Re: Tariffs for licensed pilots on
enrolled shios (AS 08.62.0*10,
AS C3.02.180~ 12 AAC 50.160(j))

Dear Deputy Commissioner Hubbard:

You have requested an opinion from the Attorney General
whether or not the Board of Marine Pilots has statutory authority
to regulate tariffs charged by licensed pilots employed on
enrolled ships. It is the opinion of this department that the
board does have such authority. The rationale for this conclu-
sion is set out below.

The powers and duties of the board are set out in
AS 08.62. 00G(a), which reads in part as follov-s:

(1) provide for she ).ite..a;:ce of efficient
and competent pilot service on all v;aters

covered by this chapter to assure protection
of shipping and the safety of human life and

property;

(t) regulate pilotage fet_o;

Under As 08.62.1SO(1), "vessels under enrollment” arc
explicitly excepted from the requirements of AS 08.62. However,
the board has promulgated regulation ?2 AAC 56.160(j ) which
reads as follows:

V*hen a pilot licensed undrr AS 08.6.7 r.
employed on an enrolled ship, the same reg—
ulations Las for ships not excepted from
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It is generally held that an express exception in a
statute "comprises the only limitation on the operation of the
statute and no other exception will be implied.2 1/ In the
matter at hand, the fact that AS 03.62.180(1) provides an
express exception for enrolled vessels does not require an
implied exception from the board’s tariff regulations for
licensed pilots employed on those vessels.

The enrolled ship exception In AS 08.62.180(1) does
not expressly extend to licensed pilots employed.on such vessels
That is, the board is authorized and has the duty to establish
qualifications of licensed pilots to provide for examination of
pilots and their licensing, and to provide for efficient and
competent pilot service, as well as, to regulate pilotage fees
for licensed pilots regardless of whether the vessel In question
is enrolled. One might at first view this result as indirect
regulation of the enrolled vessels themselves, in violation of
AS 08.62.180(1). However, owners of enrolled vessels are not
required to take on licensed pilots while in Alaskan waters.
These owners are free to go elsewhere for pilotage advice.

Therefore, it is the opinion of this department that
the beard is authorised under AS 08,62.0*10 to regulate tariffs
charged by licensed pilots employed on enrolled ships. And so,
12 AAC 56-160(j) is a valid regulation pursuant to this
authority.

Sincerely yours,

AVRUM M. GROSS
ATTORNEY GENERAL

By:
Wilson Condon
Deputy Attorney General

V;C:.chp
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Ftep. Andro Marrou
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Pouch Y, State Capitol Juneau, Alaska 99811
Juneau, Alaska 99311

(907) *165-3991

February 14, 1985
MEMORANDUM
T0: Representative Andre Marrou

FROM: Heidi Borson Pa-me
Legislative Analyst

RE: Forms of Limited Entry in Alaska Society
Research Request 85-139

You requested information on limited entry in Alaska society, which
you defined as areas in which limits are imposed on the number of
participants. You also asked this agency to determine if Alaska's
collective experience with limited entry has been good and whether or
not the legislature should extend this concept to other areas.

Entrance into many occupations is based on an applicant's ability to
meet the qualification standards of various hoards and commissions.
According to Harry Traeger, Director of the Division of Occupational
Licensing, out cF the 98 disciplines his division licenses, only
guiding involves licenses issued on a quota system. (See Attachment
A for a list of occupations licensed by the division.) This memorandum
focuses on five areas of limited entry: big game guiding, fisheries,
alcoholic beverage sales, utilities, and the Anchorage taxicab indus-

try.

Big Game Guiding

Alaska Statute 8.54.040(a)(8) directs the Guide Licensing and Control
Board to "establish a quota of licensed operating guides who may
operate within designated geographic game units or subunits of the
state" and requires that preference be given to qualified guides
residing within the game aiea. Consequently, Alaska was divided into
27 guide areas or districts. To limit the number of guides allowed
to guide in a particular area, the board regulates entry by issuing
permits for exclusive or joint use of the area. The board has not
seta limit on the total number of guides statewide, nor on the
maximum number of guides who may be certified for each guide area.
However, according to Nancy Ferguson, Licensing Examiner, the board
Is considering limiting the total number of guides allowed in some
Southeast areas.
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Under 12 AAC 38.040(d), gquides may be certified for no more than
three areas. Currently, a total of approximately 430 permits are
distributed throughout the 27 units. (See Attachments for a breakdown
of permits by wunit.) The division of Occupational Licensing was
unable to provide information of the number of applicants denied
entry into each guiding area at this time. However, such information
can be collected if necessary.

According to Harry Traeger, Director of the Division of Occupational
Licensing, limited entry in guiding is intended to allow for only the
number of guides the resource can accommodate. As such, the concept
of limited entry is employed to protect a resource. The permit
process is also designed to favor residents of a given area and to
protect the livelihood of persons already guiding in a given area.

Salmon, Herring and Crab Fisheries

Alaska Statute 16.43.010, which was passed in 1973, created the
Commercial Fisheries Entry Commission (CFEC) and introduced the
concept of limited entry to Alaska's fisheries. A Supreme Court
decision established the constitutionality of limiting entry based
on the following purposes: 1) to enhance the economic benefit to
fishermen (because too many involved in the industry prevented those
relying on fishing for a livelihood from securing adequate remunera-
tion); 2) to conserve the fishery; and 3) to avoid unjust descrimina-
tion in the allocation of a limited number of entry permits (Commer-
cial Fisheries Entry Commision v. Apokedak, 1980). Accordin% to the
CfEc, entry limitation in the fisheries is based on a balance of
biological, economic and equitable considerations, with entry permits
initially awarded to those with greatest historical participation in
and economic dependence on the fisheries.

Initially, nineteen fisheries were limited. However, that number has
since increased to 26 salmon fisheries and 7 herring fisheries.
The maximum number of entry permits was established in 20 AAC 05.320
as a total of 11,827 permits for all limited salmon fisheries and
501 permits for the limited herring fisheries. As of January 1,
1985, the Commercial Fisheries Entry Commission had issued a total_
15 'mvj.2"213 entry permits for the limited salmon fisheries and 420~Mtry
permits for the-4imited herring fisheries. The commission has denied
V-] ~a totaJL. of 3,470'entry permit applications for the limited salmon
and 104 applications for entry into the limited herring fisheries.

According to Frank Glass, Hearing Officer for the CFEC, the number of
entry permits issued exceeds the maximum number of permits in some
salmon fisheries because of several factors. First, AS 16.43.270 (a)
provides that no person with a priority classification specified in
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AS 16.43.250(b) may be denied an entry permit regardless of the
maximum number of permits established in regulation. The priority
classification established in AS 16.43.250(b) includes persons who
would suffer significant economic hardship by exclusion from the
fishery. In additiun, after the permit issuance point level had al-
ready been set, the Alaska Supreme Court in Isakson v. Rickey (i976)
allowed all persons holding gear licenses in 1973 and 1974 to apply
for limitedentry permits. The initial cutoff date was January 1,
1973.

In 1934, after conducting public hearings, the Commercial Fisheries
Entry Commission determined that three crab fisheries in Southeast
had reached levels of participation requiring entry limitation. The
regulations approving the limited entry of these Southeast crab fish-
eries were adopted onNovember 25, 1984. Under 20 AAC 05.320 (d),
the maximum number of permits for each fishery was set as follows:

S Maximum Number of
Fisheries Entry Permits

Southeastern Alaska:

red and blue king crab pot fishery 61
brown Icing crab fishery 57
tanner crab pot fishery 83

Limited entry permits will not be issued until the CFEC develops
a point system for ranking all eli?ible applicants.  However, in
the interim, all persons who may ultimately qualify for an entry
permit because of participation in the fishery prior to January 1,
1984 are issued interim-use permits.

According to Kurt Schelle, Director of Research and Planning for the
commission, limited entry in the fisheries is unique because it
involves a common property resource. Limited entry in the fisheries
Is motivated both by conservation and economic goals. He points out
that in other industries where property rights are private, limited
entry often results in the availability of less service at a higher
price. However, he rraintains that limited entry (as it applies to
fisheries) does not limit the amount of resource which is permitted
to be harvested. Consequently, limited entry has little effect on
the availability or the price of the product.

Mr. Schelle notes that in fisheries, a trade-off occurs when trying
to sustain the maximum yield of the fisheries. [If limits are not
placed on the number of participants, then other restrictions must be
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imposed to maintain the maximum yield, such as limiting the length of
fishing seasons, efficiency of the gear, and areas open for fishing,
measures which often result in higher harvesting costs. On the other
hand, if the number of participants is limited, then State fishery
managers do not have to employ as many other methods of reducing
efficiency in order to conserve the resource.

According to Commissioner Bruce Twomley of the Entry Commission,
limiting entry in fisheries is appropriate, the question is how best
to limit entry. He maintains that there may be more economic ways of
limiting the fisheries, but concludes the current form of limited
entry is better than none at all. In addition, he points out that
tile current system of limited entry encourages access to the fisheries
in that permits ma?; be bought and sold. On the other hand, access is
l[imited to those who can afford to purchase the permits.

Alcoholic Beverages

According to Patrick Sharrock, Director of the Alcoholic Beverage
Control Board (ABC Board), the sale of alcoholic beverages has been
regulated in Alaska since the turn of the century. The ABC Board was
created to regulate the sales and distribution of alcohol in Alaska
shortly after statehood. Alaska Statute 4.11.CIO provides that a
person may not "manufacture, sell, offer for sale, possess for sale
or barter, traffic in, or barter an alcoholic beverage" without a
license or permit issued by the ABC Board. Under AS 4.11.400(a), the
ABC Board is authorized to issue one license of each type for each
1,500 persons or a fraction thereof. (See Attachment C for a list of
license types.)

Inside established villages, incorporated cities and unified munici-
palities, the population count is based on the total population
within the organized area’s boundaries. In unorganized areas, popu-
lation is based on the total population within a five-mile radius
circle from the premise seeking licensure. The ABC Board is also
authorized to approve licenses for beverage dispensary or to a res-
taurant or eating place without regard to population if it appears
the issuance or transfer of the license will encourage the tourism
trade by encouraging the construction or improvement of a hotel,
motel, resort, or an airport terminal [AS 4.11.400(g)].

Currently, there are 1,652 alcoholic beverage licenses in Alaska,
36 of which were approved under the "tourism provision." In addition,
the A3C Board has issued 41 duplicate licenses. Duplicate licenses
are issued to license holders and allow them to open a second sales
outlet at a previously approved premise. For example, a hotel which
already has a permit to sell alcohol at its restaurant may apply for
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a duplicate license to open a cocktail lounge. According to Mr.
Sharrock, data on the number of applications the ABC Board has denied
since its inception is noj*available. However, during 1983"and 1984,
the ABC Board received(408)new applications for permits,(138 of which
were denied. i, 2T

According to Mr. Sharrock, the intent of limiting entry in the alco-
holic beverage industry is "to ensure that there is an orderly scheme
of operating businesses dealing with the sale of controlled sub-
stances." He contends that limited entry in the alcoholic beverage
industry is good because of the controversial nature of alcohol. He
maintains that limited entry protects the public interest by regu-
lating the kinds of establishments distributing alcohol. In addi-
tion, Mr. Sharrock notes that, limited entry helps ensurethat busi-
nesses selling alcohol are not involved in illegal activities often
associated with alcohol consumption (such as gambling and prostitu-
tion) .

On the other hand, limited entry is problematic because it creates a
property value for the license. According to Anchorage Municipal
Assemblyman John Wood, Anchorage can no longer expect any small
restaurants to open there because of the high price of liquor licenses,
which currently sell for approximately $500,000 in Anchorage. Mr.
Wood also contends that limited entry in the alcoholic beverage
business is ineffective in that it does not address the intended goal
of controlling consumption. Although limited entry may affect con-
sumption because it raises the price of alcohol, the price of alcohol
could also be raised by increasing liquor taxes without Ilimiting
entry.

Public Utilities

According to Commissioner Marv Weatherly of the Alaska Public Util-
ities Commission (APUC), regulation of public utilities in Alaska
dates back to statehood. However, the APUC was not established as a
full-time regulatory commission wuntil July 1, 1970. The APUC was
created under AS 42.05.010 to regulate every public utility engaged
in or proposing to engage in business in Alaska. Two of the commis-
sion's goals are preventing unnecessary duplication of facilities,
and assuring that public convenience and necessity are met. Conse-
quently, before operating in Alaska, a public utility must obtain a
certificate from the commission declaring that public convenience and
necessity require or will require the service [AS 42.05.221(a)].

According to Commissioner Weatherly, the statutes and regulations do
not establish a quota limiting the number of utilities in each area.
However, in practice, the APUC usually certifies no more than one
utility of each kind in a given area. Currently, 257 utilities are
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certified to operate in Alaska. A list of the number and kind of
certified utilities follows:

57 - Electric

3 - Natural Gas

23 - Cable Television

7 - Radio Common Carriers
26 - Telephone

59 - W*ter
33 - Wastewater
33 - Refuse

1 - Steam Heat
13 - Crude Oil Pipelines
2 - Natural Gas Pipelines

Total: 257 certified public utilities

According to Commissioner Weatherly, the APUC does not maintain rec-
ords of the number of applications denied. He pointed out that in
public utilities, acceptance of one application does not necessarily
mean rejection of another. Instead, contracts may be split between
several utility companies. In addition, Commissioner Weatherly noted
that utilities are capital intensive. Consequently, the number of
applicants is usually small.

When asked to judge the efficacy of limited entry, Commissioner
Weatherly cautioned that limited entry as applied in public utilities
Is much different than limited entry in other areas, such as fisheries.
First, as indicated above, most utilities are capital intensive and
require significant amounts of up-front capital. Consequently, com-
petition for certification to provide services is limited, unlike
the demand for entry into the fisheries. Second, the APUC regulates a
service industry rather than a renewable resource.

Jack Farleigh, Executive Director of the APUC, argues limited entry
in utilities is beneficial because it prevents unnecessary duplication
of facilities which could result in undue costs to the consumer. In
addition, limited entry protects the public by requiring companies to
prove their services meet public necessity and convenience. Further-
more, he indicated that the precedent and legal principles for limited
entry in utilities are set in federal courts.

Anchorage Taxicab Industry

The concept of limited entry is also applied on the local level in
Alaska, as illustrated by the taxicab industry in Anchorage. In
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1975, the Municipal Assembly of Anchorage passed an ordinance basing
the number of available taxicab permits on two factors: 1) a quota of
one taxicab for every 1,500 persons, and 2) the public's convenience
and necessity. The Transportation Commission was charged with the
issuance of permits. On January 31, 1984, the Assembly amended the
ordinance by dropping the population quota thereby basing the issuance
of permits solely on public convenience and necessity and establishing
a sealed bid process for permits.

Decisions on the issuance of additional permits are based on four
criteria: the existence of public demand for additional cabs; whether
or not the request for service is filled; the current waiting time
for service; and the economic impact of additional permits on the cab
industry. If the need for additional permits is proven, the permits
are now opened up to a sealed bid process and issued to the highest
bidder. Prior to the 1984 amendments, the Transportation Commission
awarded permits for a fee of $250 per year. The 1984 amendments raised
the permit fee to $750 per year in addition to establishing the
sealed bid process.

According to Bud Macatee, Manager of the Municipality's Transportation
Inspection Office, 163 taxicab permits have been issued to date, five
of which are limited permits for the Eagle River area. Mr. Macatee
indicated that records on the number of applicants have not been kept
until recently. He estimated that from September 1983 through when
the ordinance was amended on January 31, 1984, approximately 250
applications were submitted for taxicab permits. Mr. Macatee ex-
plained that the number of applicants during this time was exag-
gerated by two factors: 1) knowledge of the impending law change; and
2) a court case in which one person was awarded 12 taxicab permits.

According to Mr. Macatee, only five limited permits have been
issued since the 1984 ordinance went into effect. The five limited
permits sold for a total of $27,000. He notes that permit holders
mai/ also sell their ﬁermits. The last two permits sold on the market
sold for $32,500 each.

Mr. Macatee points out that limited entry has worked against persons
wishing to enter the taxicab business, while benefiting those already
holding permits. Consequently, current permit holders do not favor
opening entry into the Anchorage taxicab industry. He also notes
that the sealed bid process limits entry to persons with access to
significant capital assets and often prevents taxicab drivers from
participating in the taxicab industry in Anchorage.
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According to John Wood of the Anchorage Municipal Assembly, five
entities currently control 55 percent of the taxicab permits in
Anchorage. These companies lease the permits for between $750 and
$1,300 per month. Mr. Wood maintains that the permit owners earn
more per shift than the taxicab driver. He estimates that the average
driver leasing a permit must make 390 trips per month before "putting
a dime in his/her pocket." As such, limited entry harms the consumer
who pays unnecessarily high fares.

The Anchorage Municipal Assembly recently concluded public hearings
on a proposal to deregulate the taxicab industry. The proposal failed
with a 6-2 vote on February 12, 1985. However, Assemblyman John Wood,
sponsor of the measure, hopes to put the question before the voters
this fall. The Transportation Commission, which is charged with
regulating the taxicab industry, was split concerning whether or not
to deregulate the taxicab industry. Some of the members favored
maintaining the current system with the addition of a lottery system
to distribute permits instead of a sealed bid process, while others
favored opening entry.

Conclusion

Each area of limited entry discussed in this memorandum was designed
to meet a specific goal such as to protect the public, conserve
resources, or protect persons already participating in an industry.
Determining whether or not those goals are beneficial or should be the
function of government will vary according to one's personal convic-
tions and philosophy of government.

Many economists do not recommend limited entry, maintaining that the
market should be allowed to determine the number of participants in a
given industry.  Exceptions may be limited entry as it applies to
public utilities and to the harvesting of public resources. Public
utilities are generally accepted as an industry that functions best
as a regulated monopoly. By limiting the number of participants,
service can be improved and costs of providing service can decrease.
In addition, consumer costs are regulated In order to limit the
profits of the service providers. In an industry such as fishing,
limited entry serves to maintain the life of an industry, protect the
resource, and ensure a steady supply to the consumer.

Limited entry in a service industry can limit the availability of the
service and lead to increased prices for consumers. As discussed in
the sections on the taxicab and alcoholic beverage industries, limit-
ing entry by providing a limited number of permits is problematic
because it creates a property value for the permits. The inflated
cost of these permits often prevents persons trained in an industry
from participating because of the inability to purchase permits.
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The difference between service industries and resource industries is
that limiting entry does not appear to benefit consumers either by
lowering costs (as in utilities) or by aiding the management of a
depletable resource (as in fisheries). The primary beneficiaries of
limited entry in service industries appear to be the permit holders.
Although one can argue strongly against extending limited entry in
the service sector, it is difficult to revoke an existing system of
limited entry permits because of the significant investment current
permit holders have already made.

* * * * *

| hope the information provided in this memorandum is of use to you.
Please contact me if you have any additional questions.

H3pP

Attachments
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INTERNATEOFiAl ORGANIZAT 10N
J AUnto Elis jh
alienC NNy 4 poMean wasters
\LKIOiInDiMaWcIH-( y-1I'Uluil’ mfITES &
00CQC a QOCK .
A PILOTIS Gt Dipre” FloveVine

October 3, 1989

Mr. John Tamashiro

Executive Secretary, Pilot Progranm
Department of Commerce and Consumer
- Affairs

State of Hawaili

Post Office Box 541

Honolulu, Hawaii 96809

Dear Mr. Tamashiro:

It has come to our attention that one of our members, Jean
Louis Lependu, 1is advocating competition among pilots 1in Hawail.
Such a position 1is contrary to the stated policy of this
Organization.. We recognize only one branch or affiliate in each
area to provide pilotage service to shipping.

Experience has shown that competition among pilots does
not serve the public interest. The inefficiencies inherent 1in
maintaining duplicate services; the lack of a central dispatching
system to assure the availability of pilots at all times; the
failure of having a single pilot administrative entity to
represent all pilots and be collectively accountable for the
administration and quality of the pilotage system, inevitably
leads to a service with inadequate equipment, low standards and
chaos.

The most recent example of the problems that exist, in
permitting pilots to operate independently, occurred in San Juan,

Puerto Rico.

Pilots were separately licensed with no provision to form
an Association to jointly provide service. Each pilot had his
own boat and operator. Individually no one pilot could afford a
boat capable of working outside the harbor in moderately rough
sea conditions. There was no joint responsibility to be
available for service or a central dispatching system. Vessels
routinely entered the harbor without a pilot when they could not
be properly boarded outside the entrance due to poor equipment
that could not operate under moderate wind and sea conditions.

In addition, even under good weather conditions, a high
percentage of ships entered and left without pilots because none
could be found without a dispatch office and an organizational

IntomaiionMi Marine Dtvisjon ol the Internationa) Longshoremen®s Association / AFL-CK)



structure that could be held accountable for maintaining an
orderly pilotage Bystem.

A large container ship recently attempted to enter the
port when a pilot was not available and grounded in the entrance
channel. The ship blocked the entrance to San Juan Harbor, the
second largest passenger cruise ship port in the world. The
consequences were disastrous with thousands of passengers trapped
in the port aboard ships unable to sail and thousands of others
diverted to alternate ports due to the 1inability of ships to
:-enter San Juan Harbor. The ship remained aground for several
days. The supply of fuel for the electric power plant that
furnishes electricity to the City of San Juan was down to the
point that the National Guard was put on alert to maintain order
in the event there was a blackout. The channel was reopened and
fuel supplied to the power plant only hours before a shut down
would have been necessary.

The incident caused the Governor of Puerto Rico to appoint
a Committee to study pilotage in Puerto Rico. New regulations
are in the process of being enacted to force the pilots into an
Association to jointly maintain a pilotage service, and funded at
a level that the Association can maintain proper equipment for
all weather operations with a central dispatch and administrative
office.

It is interesting to note that while the Governor-®s
Committee was holding meetings, a second ship grounded under the
same circumstances and closed the port. The move to bring the
San Juan Harbor pilots under a single Association is strongly
supported by management, represented by the Shipping Association,
and by the Port Authority of Puerto Rico. The pilots are being
offered financial 1incentives to form an Association and
collectively maintain a pilotage system.

Any attempt to foster individual or independent pilotage
services 1in Hawaii will only lead to a situation similar to that
which occurred in San Juan and require remedial efforts in the
future to undo the damage.

IT I can be of any assistance in furnishing more
information, please call me at (301) 557-8757 or (301) 850-8700.

Very truly yours,

GeorgelA. QuickJ
Vice President - Pilots
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the information already contained In the application or petition. [Eff and
comp 12/2/89; comp ] (Auth: HRS 5462A-3) (Imp:

HRS S462A-3)

SUBCHAPTER 12

STATEWIDE PILOTAGE SYSTEM
i
S16-96-61 Statewide pilotage system. All pilots shall be required to
participate in assuring the maintenance of the pilotage services in all
pilotage waters of the State. Such participation shall require that each
pilot:
vTU). Remain in active service;
Participate in the central scheduling system as set forth in
\  section 16-96-6%;
(3) Participate in the pilot training program as set forth in section

16-96-63; and
(4)  Adhere to the work rules adopted pursuant to this chapter. [Eff
and comp J (Auth: HRS  S462A-3)

(Imp: HRS 5462A-3)

S)M-96-62 Central scheduling system, (a) All pilots shall participate
in the cehtral scheduling system that is established by the director. The
director may contract with any person or entity, including any existing
pilotage system, to establish and operate a central scheduling office (or all
pilotage services in the StateT

(bj  Any person or entity that seeks to operate the central scheduling
system shall submit a proposal to the director that shall include, but is not
limited to, work rules that assure the following:

(I)  All needed pilotage services will be available at all times and for

all designated waters;

(2) Any request for a particular pilot or group of pilots shall be

accommodated to the greatest extent possible;

(3) The refusal to use any particular pilot shall always be honored;

An expeditious grievance process for the resolution of~all
complaints including a pilots complaint that the central
scheduling system has been operated to the disadvantage of that
pilot;

(5)  Equitable distribution of pilotage work to all licensed pilots; and

(6T

(c)  All requests faf pilotage services shall be made througl\ the
central scheduling office. |No pilot may engage in any pilotage servic® that
is not assigned through the central scheduling system. ]

ty



(d)  All operating costa for the central scheduling office shall be
borne by all licensed pilots on an equal basis. [Eff and comp
] (Auth! HRS S462A-3) (Imp: HRS S462A-3)

41/

S16-96-63 MnliIng-promm, (@~A11 pléagSsiall participate in a,
program”-trT'traln depuTy-"port pilots w  —shall be “etaPGshed by-nfie
doctor. The director may contract with any pecson-Of entity to establish
and operate such a training program. There shall be only one training
program in existence at any one time.

(b) All deputy port pilots shall receive their training under the
program established pursuant to this section provided that any deputy port
pilot licensed prior to the effective date of this section may complete
training outside of this program.

. (c)  All pliot3 shall accept training assignments made by the program
unless the pilot is physically or mentally Impaired or unless the pilot is

™ unable to obtain the necessary support facilities at reasonable rates in the
port involved. AN

(d) The costs of operating the training program shall be offset by a
fee to be assessed per vessel movement during any period when a deputy
pilot is being trained. The fee shall be assessed on all vessel movements
whether or not the particular vessel involved is carrying a deputy port pilot.
| Eff and comp ] (Auth: HRS S462A-3) (Imp: HRS
S462A-3)

S16-96-65 Work rules, All pilots shall adhere to the work rules/of the
centfal scheduling system that is established by the director pursuant to
Al IseCtjgn 16-96-62 or adopted pursuamt to Suboh@pverd 2 end 3 waf xthis

/ [Eff and comp J (Auth: HRS S462A-3)
I\)\py HRS S462A-3)
2. Material, except source notes, to be repealed are bracketed.

New material 13 underscored.

3. Additions to update source notes to reflect these amendments
and compilation are not underscored.

4. These amendments and compilation of chapter 16-96, Hawaii

Administrative Rules, shall take effect ten days after filing with the Office
of the Lieutenant Governor.

16
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~ Recommendation 20 Training and experience standardsfor marine pilots in Alaska should
Marine pilot qualifications  pe yngradedto require actual experience in Alaska operations ofvessels
at thresholds of 60,000 and 150,000 deadweight tons.

Training and experience requirements have been reduced for pilots of
large tankers inPrince Wil liam Sound and Cook Inlet since the late 1970s,
allowing pilots to qualify for very large ship operations on insufficient
experience. While no accidents have been caused by thiscircumstance, a
system with mnultiple thresholds is inherently safer.

Recommendation 21 Insurance policies should identify the State ofAlaska as an additional
State as co-insured  jnsured or named beneficiary.

The shipping Industry is responsive to economic inccndves. Insurance
premiums and premium requirements create incentives. The insurance
Industry is responsive to the needs of co-insureds. Such pracdces were
required during construction of the trans-Alaska pipelire. There Isevery
reason to revive them.

Recommendation 22 The state should set rigorous requirementsfor private oil spill preven-
Remote spill response  tjon and response capability in remote locations. The state also should
develop response plans for major spills and articulate a prevention

programfrom the Aleutian Islands to the Arctic.

Despite the state 3 obligation t respond to major ills, only ifprivate
resources are committed to prevention systems and response can an
acceptable reduction inrisk be achieved.

Marine traffic in arctic Alaska already poses unacknowledged risk. Fuel
provisions delivered by sea and vessels fueled by oil create risks of
damage inthese hazardous and environmental ly fragile waters. Spillsare
usually impossible or much more difficult tocontain and collect inarctic
waters. Immediacy of response is the key to cleanup 1fa spill occurs.

Measures should be undertaken to reduce spill risk in the arctic, including
better vessel tracking and contingency plan requirements for all large
vessels transiting the arctic, and for smaller vessels carrying oil or major
fuel supplies.

W.Repurt of tne Alaska OH SplitC omns s on -
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September 24, 1990

The Honorable Jane Angvik
Commissioner

Department of Commerce and
Economic Development

Box D

Juneau, AK 99811-0800

Dear Commissioner Angvik:

RE: Interim Letter No. 1
Board of Marine Pilots

It is the policy of the Division of Legislative Finance to inform
the Board of any significant findings noted during the course of
our review. We would appreciate receiving a written response
from you to help us evaluate the findings and recommendations

presented below.

Since the review has not yet been completed, 1information included
in this letter should be considered confidential. A preliminary
report which may or may not contain these findings will later be
sent to you for your comments.

In order to facilitate the completion of the review, please
furnish this Division with your written reply within 10 working
days after the receipt of this letter.

Recommendation No. 1

The Division of Occupational Licensing should review the role of
pilot associations 1in the training and regulation of pilots and
recommend statutory or regulatory clarification as necessary.

Pilot associations have performed a valuable role in training and
upgrading the skills of their members. Associations provide for
familiarization with new piloting areas and certify that members
have made the appropriate dockings and wundockings for adding
endorsements to pilots” licenses. They also, however, limit
membership and dispatch only their own members. Recently there
have been a number of suits filed against the associations
alleging restraint of trade and violations of anti-trust stat-—
utes. The associations are not currently vregulated by Occupa-—

tional Licensing.



While the basic purpose of the associations, i.e., to dispatch
pilots, will doubtless remain, they may well be reluctant to
assist in training or any other area of pilotage which might
extend their liability.

It would appear that a more direct and specific role for the
stare in training and examining pilots may be necessary and
appropriate. Statutory or regulatory changes may be required,
perhaps with a knowledgeable state employee dedicated to these
tasks.

The Division of Management, Office of the Governor IS preparing
an in-depth study of marine piloting. The study may serve as the
basis for legislative changes.

IT you have any questions regarding this letter please contact me
at 465-3795.

Mike Greany, Director
Legislative Finance Division



/"S "DISPATCHING SERVICE

P.0. BOX 7301 DUTCH HARBOR. ALASKA 99692 = 907/561-1240
FAX: 907/581-1372

October 1, 1990

T0: The Pilots of Alaska Marine Pilots
FROM: Joe Merrill

RE: September 13-14 meeting in Juneau called by Governor's
Office to revise piloting statute.

As you are no doubt aware the Governor®"s Office, Division of
Planning, 1invited non-pilot representatives of each pilot group,
the Attorney General®"s Office and the President of the American
Pilots Association to a work session in order to rewrite the law
that makes pilotage compulsatory and establishes the Board and
specifies 1its authority. The meeting resulted from Mary Lou
Madden®s follow-up of Captain Murphy®s letter to the governor
regarding aspects of piloting that were felt to be in need of
change. SWAPA and Southeast were represented by their attorneys
and 1 held down the fort for your group.

The output of the meeting will be a draft of proposed changes

to the Alaska Statute. We did not deal with the regulations of
the Board because changes will be proposed to the authority and
make-up of the Board. When and if it changes and has a new law
then the regulations will be addressed. The Attorney General-®s
Office is writing up the proposed changes and will distribute
them by about October 15th. At that time we can make additional
comments 1in preparation for a public comment meeting in November.
The expectation is that from the November meeting will come final
language for statutory changes to be pre-filed prior to the legi—
slature meeting 1in January.

The substance of the group agreed upon aspects of changes 1is
given below, We did not vote but had a concensus that the At —
torney General®s Office will put into formal language. The 1items
agreed upon were:

1) The Statute must give the Board clear authority
to set rates for pilotage. Presently the regu—
latory language is challengable.

2) The Dept, of Commerce will lose its seat on the
Board to be replaced by a pilot from AMP.
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3) Annual pilot license fee should be increased to
$1,500 per year and the fee can be recovered
through the tariff. The purpose of the fee in-—
crease is to generate funds so the state can
hire a coordinator. (More about that later.)

4) Increase requirements for license renewal to
incorporate the idea of "use it or lose 1it".

5) Divide the state pilotage waters into three re—
gions to reflect the general unique shipping
characteristics of each region and to get manage —
able areas in order in increase the "local know—
ledge™ aspect of piloting. No specific bound-—
aries of the region were discussed but 1in general
would be based upon the areas serviced by the
three pilot organizations.

Regionalizing the areas would allow:

A - Regional licensing requirements upon the
nature of the shipping business.

B - Regional tariff structures.

C - ldentifying regional pilot organizations
for the purpose of the State regulating
the group. Regulating the group would 1in—

clude the Board"s approving the training
program and the operating rules of the
group. Additionally, from each group the
Board would select a "designated pilot™”
whose functions would include giving check
rides to pilots to their license being re—
newed. This would allow some form of "peer
review".

6) The licensing requirements and process would be changed
to some form with the following characteristics:

A - Regional requirements for entry to training
would be established. It seems that a
Coast Guard pilot"s license based upon sea
and deck officer criteria and local know-—
ledge would be required prior to taking
the State exam.

B - After consultation with the pilot organi —
zation agents the number of required pilots
for an area would be established. When the
number had to be increased those individuals
taking the State exam would be ranked by
score and other qualifications. The highest
ranking would then be allowed to train 1in the

region.
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C - The regulated pilot organization would do
the training. In exchange for this ser—
vice the state would limit the liability
of the pilot doing the training.

D - The training program would consist essent—
ially of ship handling - 1.e. docking and
undocking throughout the region. During
the training progress reports would be filed
with the Board who would have the authority,
and based upon the pilots who act as train-—
ers, to terminate a trainee who is not making
it. In short, someone in training can flunk
out. Additionally, it appears that the train-—
ing period must extend over a fixed time per—
iod. For instance a year even 1if all the
reguired dockings had been accomplished in
two weeks.

E - At the end of the successful training period
the person would then get their license.

F - After getting the license the person would
automatically be eligible to be dispatched
through the pilot organization. However,
the pilot organization could require an
"affiliation fee"™ so that the organization
can cover the costs of property and opera-—
tions. In short, this is like the $10,000
AMP now requires.

In addition the pilot organization can have
operating rules to allow income sharing
based in varying percents that take into
consideration coverage and tonnage.

One last point on the training is that the
organization does not have to pay for it.
That 1is, the trainee still has to pick up
the living and travel costs involved in
getting the license.

G - A person getting a license does not have
to join the organization. That is they can
pilot on their own. However, they can not

be kept out of the organization if they pay
the affiliation fee.

The above are the main 1aatures that it was felt must somehow
get into the law if the state is to continue to have compul-
satory pilotage and implement it without just having state
employees.

The Pilot Coordinator would be a qualified pilot working as an
employee of the state to oversee the organizations, licensing
and complaint aspects.
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After the meetings | spent a long time visiting with Captain Ed

Murphy of SWAPA. The state is well aware of past conflicts be —
tween SWAPA and AMP. I*ve always had respect for Ed"s interest

in keeping high standards for the piloting profession and we get
along well as friends.

The purpose of the meeting was to find a way to work together
towards the goals of building AMP, protecting SWAPA"s interest
in Dutch Harbor and at the same time 1insure high professional

standards. After we get the report from the Attorney General's
Office 1 will meet with SWAPA to try to insure that we are har —
monious at the November meeting. I think that will be the case.

IfT the pilots are not united then the State may discount our
input and do what they want.

When 1 get the material from the Attorney General I"11 distri—
bute it to you so we can discuss it.

Sincerely,

Joe Merrill

JM:as

cc; Mary Lou Madden
Brad Pierce
Captain Ed Murphy



MEMpPHANUUM State .. Alaska

Department of Law

Marine Pilot Working Group, October 8, .1990
Interested Parties

FILE NO.:
465-3600

TEL. NO.:
Draft legislation

subject: amending the Marine
Pilots Act

FHOM: Gary /1 J"Amendola
Assistant Attorney General

On September 13- 14, 1990 1individuals representing the
State of Alaska and varying interests related to marine pilotage
met in Juneau to discuss possible changes to AS 08.62, the Marine
Pilots Act. During that meeting the state agreed to take the first

cut at drafting those changes. Attached is a first draft of that
legislation. We have attempted to incorporate in this draft those
ideas and concepts that were discussed and were at least generally
acknowledged to warrant further consideration. I will leave it to

you to decide how close to doing so we came.

All of the interested parties to this project are well
aware that there are a number of legal and policy choices that must
be made. Those choices will certainly affect the substance of
legislation that may be proposed or enacted. Although to some
extent this draft may reflect the legal and policy choices that
will ultimately be made by the State, the draft should not be

taken, and may not be taken as doing so already. We are simply
acting as the recording secretary of this group®"s efforts. The
document is intended only to stimulate the processes by which those
choices will be made. We expect that it will.

IT you have any questions, please contact me at your
convenience.

GIA/prm
Attachment

cc: Douglas B. Baily
Ron Lorensen
Jeff Bush
Ron Clarke
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CHAPTER 62.
MARINE PILOTS.

Board of Marine Pilots (08.62.005- 08.62.045)

Licensing (08.62.080 - 08.62.155)
General Provisions (08.62.160 - 08.62.210)
ARTICLE 1.

BOARD OF MARINE PILOTS.

Intent

Creation and membership of the board
Appointment and term of office
Meetings

Powers and duties

Marine pilot coordinator

ARTICLE 2.
LICENSING.

License requirements
Application
Qualifications

Renewal

Lapsed license

Fees

Enforcement authority
Disciplinary sanctions

ARTICLE 3.
GENERAL PROVISIONS.

Mandatory employment of licensed pilots
Allocation of liability

Pilot"s lien

Pilot organizations

Exemptions

Certain licensed pilots required for oil tankers
Registration of agents required

Penalty

Definitions

Short title
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"An Act relating to Marine Pilots

* Section 1. AS 08.62 1is amended by adding a new section to
read:

Sec. 08.62.005. INTENT. (a) The legislature declares
that it is the policy of the State of Alaska to prevent the 1loss
of lives and property, and to protect the marine environment of
the state by requiring compulsory pilotage in certain waters 1in,
around, and adjacent to the State of Alaska. The legislature finds
that in order to assure the protection of lives and property and
the marine environment of the state, licensed marine pilots having
extensive local knowledge are required to pilot certain vessels 1in
certain waters 1in, around, and adjacent to the State of Alaska.
The 1legislature also finds that to carry out this policy, it is
necessary to give the Board of Marine Pilots broad statutory
authority, 1including the authority to establish pilotage regions
and tariffs and the authority to establish <criteria for the
training and licensing of marine pilots.

(b) The legislature recognizes that mar
operating independently of the shipping industry have provided and
will continue to provide essential services to the people of the
Stat<- of Alaska. Marine pilots further the public 1interest by
providing safe pilotage 1in the pilotage waters of the State of
Alaska. It is the intention of the legislature that the board work

with marine pilots to ensure that safe pilotage 1is maintained 1in

the State of Alaska.

ine

pilots
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(c) The legislature also recognizes that 1in the past
pilot organizations have provided, and in the future will continue
to provide important services on behalf of marine pilots. By doing
so, these pilot organizations have furthered the policy of
protecting lives and property and the marine environment 1in the
pilotage waters of the State of Alaska. It is the intention of the
legislature that the board work with pilot organizations 1in a
cooperative effort to enhance that policy.
* Sec. 2. AS 08.62.010 1is repealed and reenacted to read:
Sec. 08.62.010. CREATION AND MEMBERSHIP OF BOARD. There
is created the Board of Marine Pilots. The board shall consist of
one state licensed marine pilot from each pilotage region who 1is
actively engaged in, and for at least the past 5 years was actively
engaged 1in, piloting vessels subject to this chapter, two agents
or managers of vessels subject to this chapter, each being from a
different pilotage region, and two public members from different
pilotage regions who qualify under AS 08.01.025. All members of
the board must be residents of the state.
* Sec. 3. AS 08.62.020 is repealed and reenacted to read:
Sec. 08.62.020. APPOINTMENT AND TERM OF OFFICE. The
governor shall appoint the members of the board in accordance with
AS 08.01.020. No member may be appointed to the board for more
than two consecutive terms.
* Sec. 4. AS 08.62.030 is amended to read:
Sec. 08.62.030. MEETINGS. The board shall hold at Iezst

4
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three regularly scheduled meetings each year [A REGULAR ANNUAL
MEETING]. The board may hold special meetings at the call of the
chair or at the request of a majority of the members of the board
[CHAIRMAN WITH PRIOR APPROVAL OF THE GOVERNOR].

* Sec. 5. AS 08.62.040 is amended to read:

Sec. 08.62.040. POWERS AND DUTIES, (a) The board shall
have the authority to

¢H) provide for the maintenance of efficient and
competent pilotage [PILOT] service on all waters covered by this
chapter in order to assure the protection of shipping.*. [AND] the
safety of human life and property, and the protection of the marine
environment;

(2) consistent with the law, adopt regulations, subject
to the Administrative Procedure Act (AS 44.62), establishing the
qualifications of and required training for pilots and providing
for the examination of pilots and the 1issuance of original or
renewal pilot licenses to qualified persons;

(3) keep a register of licensed pilots[,] and agents;

(4) adopt regulations establishing pilotage regions 1in
the state, establishing the criteria by which to set pilotage
tariffs, including criteria related to a training and investigation
fee to be remitted to the board, and setting pilotage tariffs for
each region, provided that the board may adopt different tariffs
within a region if justified [ADOPT REGULATIONS UNDER THE

ADMINISTRATIVE PROCEDURE ACT (AS 44.62) ESTABLISHING STANDARDS BY
V

Vv
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WHICH PILOTAGE FEES MAY BE ESTABLISHED, AND PAY FOR AUDITS WHENEVER
AN AUDIT IS NECESSARY TO COLLECT INFORMATION NEEDED TO APPLY THE
STANDARDS IN THE REGULATIONS];

(5) make available, upon request, copies of this chapter
and the regulations adopted under itjL

(6) review and approve the bylaws and the operating rules
of pilot associations; and

(7) audit a pilot association as considered necessary by
the board;

(8) review and approve training programs conducted by
pilot organizations.

(b) The board may, by regulation, make any other
provision for proper and safe pilotage upon the waters covered by
this chapter and for the efficient administration of this chapter*.
including establishing different licensing- criteria 1in pilotage
regions if justified by regional differences in piloting,
establishing a mandatory random drug and alcohol testing program
for marine pilots, and adopting criteria for trainee selection and
for training programs conducted by pilot organizations.

(c) For good cause, the board may reguire a marine pilot
to submit to a physical or mental examination to determine the
pilot®"s fitness to perform the duties of a marine pilot.

* Sec. 6. AS 08.62 1is amended by adding a new section to

read:

Sec. 08.62.045. MARINE PILOT COORDINATOR. The
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department, with the approval of the board, 1is authorized to hire
a marine pilot coordinator who 1is qualified to administer and
enforce the provisions of this chapter. The coordinator may not
be an active member of an Alaska pilot organization and may not
work as a pilot while employed as the coordinator, except to the
extent required by official duties. The coordinator 1is a member
of the partially exempt service under AS 39.25.120 (If this
provision is accepted, AS 39.25.120 will also have to be amended).

* Sec. 7. AS 08.62.080 is amended to read:

Sec. 08.62.080. LICENSE REQUIREMENTS. (a) A person
may not pilot a vessel subject to this chapter unless the person
is licensed under this chapter.

(b) Except as provided in (c) of this section, a pilot
may not be Jlicensed at any one time, 1in more than one of the
pilotage regions established by the board.

(c) The board may 1issue an endorsement to a licensed
pilot for specific ports outside of the pilotage region for which
the pilot 1is licensed. The board shall establish criteria upon
which to determine whether to issue or renew an endorsement. Among
other factors, the board must consider local knowledge and recency
of service in determining whether to issue or renew an endorsement.

(d) The board shall establish dates for license
examinations and shall provide public notice of such dates.

* Sec. 8. AS 08.62.090 1is amended to read:

Sec. 08.62.090. APPLICATION. () A person who desires
%
4
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to be 1licensed under this chapter shall apply 1in writing to the
department.

(b) The application shall provide the information and
be made on a form prescribed by the board.

(c) In order to be eligible to take the next scheduled
examination, a person must file the application with the board at
least 60 days before the date of the examination.

* Sec. 9. AS 08.62.100 1is repealed and reenacted to read:

Sec. 08.62.100. ENTRY LEVEL QUALIFICATIONS. () The
board will 1issue a license to a person if he or she is a citizen
of the United States, passes the examinations given by the board,
qualifies in accordance with regulations adopted by the board, and

meets the qualifications in (b) - (d) of this section.

(b) In addition to the qualifications in (a)
section, an applicant must provide documentation to the board of
the following service:

(1) One year of service as a master of ocean or
coastwise vessels while holding a license as the master of ocean
steam or motor vessels any gross tons; or

(2) Two years of service as a master of freight on
a towing vessel while holding a license as the master of freight
and towing vessels not less than 1,600 gross tons; or

(3) Two years service as a chief officer on ocean
or coastwise vessels of not less than 1,600 gross tons while

holding a license as the master of ocean steam or motor vessels

\'

of this
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any gross tons; or
(4) Two years service as commanding officer of
United States government vessels of not less than 1,000 gross tons
and holding a license as the master of ocean steam or motor vessels
any gross tons; or
(5) Two years of service as the master of local
vessels appropriate to the pilotage region 1in which the applicant

seeks to be licensed.

(c) An applicant must also possess an endorsement of
first class pilotage on the applicant"s United States Coast Guard
license with no tonnage restrictions for the pilotage region for
which the applicant seeks to be licensed.

(d In accordance with its authority under AS 08.62.040,
the board may impose other entry level qualifications for a

particular pilotage region.

* Sec. 10. AS 08.62.120 is repealed and reenacted to read:
Sec. 08.62.120. RENEWAL, (a) All licenses expire on
December 31 of each even-numbered vyear. In order to renew a
license, a pilot must

(1) submit a renewal application on a form provided

by the board;

(2) meet the minimum qualifications set out in

AS 08.62.100 and the board®"s implementing regulations;

(3 provide evidence of a satisfactory physical

examination within 90 days of the date of renewal; and
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(4) comply with (b) of this section.

(b) A licensed marine pilot who has not piloted in
Alaska during the two years prior to a request for renewal may not
have the license renewed until the pilot takes the number of
familiarization trips required by the board in the pilotage region
for which the license will be renewed.

* Sec. 11. AS 08.62.130 1is repealed and reenacted to read:

Sec. 08.62.130. LAPSED LICENSE. The board will
reinstate a lapsed license if, in addition to complying with the
requirements of AS 08.01.100 (a)-(c), the pilot

¢)) makes at least two trips for each year that the
license has been lapsed to each major port and waterway in the
pilotage region covered by the license;

@) takes and passes a written and oral examination if
the license has been lapsed five years or more; and

(3) complies with all other criteria established by the
board.

AS 08.62.140 1is unchanged.

Sec. 08.62.140. FEES. The department shall set fees
under AS 08.01.065 for applications, licenses, and agent
registrations.

*Sec. 12. AS 08.62.150 1is amended to read:

Sec. 08.62.150. ENFORCEMENT AUTHORITY [DENTAL,

REVOCATION OR SUSPENSION]. () The board may impose a

disciplinary sanction on a person licensed under this chapter wjien
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the board finds that the person

(1) is incompetent in the performance of pilotage duties;

(2) 1is chemically impaired [HABITUALLY INTOXICATED];

(3) illegally uses or sells narcotic or hallucinogenic
drugs;

(4) makes a false statement to obtain a license;

(5) violates a provision of this chapter or a regulation
adopted under it;

(6) is guilty of misconduct during the course of
employment; [OR]

(7) has had his or her Coast Guard pilot®"s license
conditioned, suspended, or revoked rSUFFERED REVOCATION OF FEDERAL
LICENSURE AS A PILOT1 ?or

(8) charges, collects, or receives an amount for pilotage
services that is different than the pilotage tariff established by
the board.

(b) [Repealed, sec. 4, ch. 60, SLA 1987.]
* Sec. 13. AS 08.62.155 1is repealed and reenacted to read:

Sec. 08.62.155. DISCIPLINARY SANCTIONS. The board may
take disciplinary action in accordance with AS 08.01.075.

* Sec. 14. AS 08.62.160 1is amended to read:

Sec. 08.62.160. MANDATORY EMPLOYMENT OF LICENSED PILOTS.

A vessel subject to this chapter navigating certain [THE INSIDE

COASTAL] waters in, around, and adjacent to the State of Alaska as
Vv

10
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determined by the board inregulation shallemploy apilot holding
a valid licenseunder this chapter.

* Sec. 15. AS 08.62 is amended byadding anewsection to
read:

Sec. 08.62.165. ALLOCATION OF LIABILITY. (a) A pilot
licensed by the State of Alaska is not liable for damages in excess
of $5,000.00 for damages or Jloss occurring as a result of the
pilot"s error, omission, Tfault,orneglect in performingpilotage
services, except that such limitation does not apply in cases where
the pilot is either grossly negligent or guilty of wilful
misconduct.

(b) Nothing 1in this section exempts the vessel, 1its
owner or its operator from liability for damage or loss occasioned
by that vessel to another person or other property on the ground
that (1) the vessel was piloted by a pilot licensed by the State
of Alaska, or (2) the damage or loss occurred as a result of that
pilot"s error, omission, Tfault,or neglect.

(c) An organizationofpilots is not liable for any
claims arising from acts or omissions of a pilot or organization
of pilots that relate, directly or indirectly, to pilotage of a
vessel. A pilot is not Iliable either directly or as a member of
an organization of pilots for any claims arising from acts or
omissions of any other pilot or organization of pilots that relate,
directly or indirectly, to pilotage of a vessel. The Tlimitation

in this subsection does not apply to acts or omissions relating to

\Y
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the ownership or operation of pilot boats or the transportation of
pilots to and from the vessel to be piloted.

AS 08.62.170 1is unchanged.

Sec. 08.62.170. PILOT"S LIEN [FOR COMPENSATION]. Each
vessel, its tackle, apparel and furniture and the owner of the
vessel are jointly and severally liable for the compensation of a
pilot employed on the vessel and the pilot has a Jlien on the
vessel, the vessel®"s tackle, apparel and furniture for the pilot®"s

compensation.

* Sec. 16. AS 08.62 is amended by adding a new section to

read:

Sec. 08.62.175. PILOT ORGANIZATIONS. Marine pilots may
form themselves into associations, provided they are not in
conflict with the laws of the State of Alaska or of the United
States.

AS .3.62.180 1is unchanged.
Sec. 08.62.180. EXEMPTIONS. This chapter does not apply

to

(1) vessels under enrollment, except as provided in

AS 08.62.185;

(2) fishing vessels registered in the United States or

in British Columbia, Canada;

(3) vessels propelled by machinery and not more than 65

feet in length over deck, except tugboats and towboats propelled

by steam;

12
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(4) vessels of the United States registry of less than
300 gross tons and tow boats of United States registry and vessels
owned by the State of Alaska, engaged exclusively

(A) on therivers of Alaska, or

(B) in the coastwise trade on thewest coast of the
United States including Alaska, Hawaii, and British Columbia,
Canada;

(5) vessels of Canada, including Canadian cruise ships,
engaged in frequent trade between British Columbia and Alaska, 1if
reciprocal exemptions are granted by Canada to vessels owned by
the State of Alaska and those of United States registry; and

(6) pleasure craft.

AS 08.62.185 is unchanged.

Sec. 08.62.185. CERTAIN LICENSED PILOTS REQUIRED FOR
OIL TANKERS. (a) Any oil tanker, whether enrolled or registered,
of 50,000 dead weight tons or greater, shall, when navigating 1in
state waters beyond Alaska pilot stations either
(1) employ a pilot licensed by the state under this
chapter; or
(2) utilize a federally licensed pilot whose duty
station has been on that tanker throughout that specific voyage.
(b) The pilot required in (@) of this section shall
control the vessel during all docking operations.

AS 08.62.187 is unchanged.

Sec. 08.62.187. REGISTRATION OF AGENTS REQUIRED. A
v

13
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person may not act as an agent of a vessel subject to this chapter
unless the person®s name appears on the register of agents kept
under AS 08.62.040(a)(3).

* Sec. 17. AS 08.62.190 is amended to read:

Sec. 08.62.190. PENALTIES. () A master or owner of a
vessel required by this chapter to employ a licensed pilot who
fails to do so when a licensed pilot 1is available, unless the
perils or hazards of the sea prevent the employment of a pilot, 1is
guilty of a misdemeanor and, upon conviction, 1is punishable by a
fine of not less than $1,000 nor more than $5,000.

(b) A person who violates any other provision of this
chapter or a regulation adopted under it is guilty of a misdemeanor
and, upon conviction, is punishable by a fine of not less than $500
nor more than $1,000.

AS 08.62.200 1is unchanged.
Sec. 08.62.200. DEFINITIONS. In this chapter
(1) "board" means the Board of Marine Pilots;
(2) "commissioner™ means the commissioner of the
Department of Commerce and Economic Development;

(3) "department™ means the Department of Commerce

and Economic Development;

(4) "vessel™ means all vessels not exempt under

AS 08.62.180.

* Sec. 18. AS 08.62 1is amended by adding a new section to

read:

14
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AS. 08.62.210. SHORT TITLE. This Act may be cited as
the Alaska Marine Pilotage Act.

* Sec. 19. TRANSITION.

Sec. 1. The membership of the board as it is exists on
the effective date of this Act shall continue to conduct the
affairs of the board in accordance with this Act until such time
as the membership of the board 1is appointed 1in accordance with
sections 2 and 3 of this Act, provided that the membership of the
board is appointed in accordance with sections 2 and 3 of this Act

on or before , 1991.

Sec. 2. A pilot licensed under AS 08.62 on the effective
date of this Act will remain licensed under this chapter until
required for the second time to renew his or her license in
accordance with section 9 of this Act. Upon renewal, each pilot
must then qualify for the license in accordance with the criteria
in this Act and any implementing regulations. In addition, after
the effective date of this Act, any pilot applying for a change 1in,
an amendment to, or an endorsement for his or her license must
qualify 1in accordance with the criteria in this Act and any
implement®ng regulations.

* Sec. 20. EFFECTIVE DATE. This Act takes effect

, 1991.
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Office of Management arid Budget
Division of Policy

P. 0. Box AD STRATEGIC PLANNING
Juneau, AK 99811-0199

Dear Mr. Pierce and Ms. Madden:

I am a member of the Southeastern Alaska Pilots  Association
and recently had the opportunity to review the Office of
Management and Budget ®s Alaska Marine Pilotage Study.

You are to he high!;- commended on the thorough, methodical
and 1impartial approach employed in this study. Your hard

work and dedirat ion has resulted 1in a study that provides a
solid cornerstone from which to strengthen the Alaska State
Pilotage Ac t.

1 strongly concur w>th fios! of the nolus ilurs riitd
recommendali n- |1 me e jd,-. Ha*e\ r, »here are certain
aspects of ITe 0: *hi- !i">'—ji|'li\e1 w1l inns ”ii( r ke Tit>f
warrant furth e - .-

The following kRineni-e 4t eum.erns, in this ra-ganl,
and are subm it*=d for c i"isih-rc =on duriu- the final Jeox ije* *

Pli nj Qi."Ai.rr--c;

Marine Experience "3
"m'tTTrir.e pltilice 1 wido Iv recugn ized a- the txaramoun f
requirement for atj, pilot. Other states -u.snre their pilot?

possess this important ingted5-°nt by making extensive
seagoing experi-rre 1prerequisite, and/or through 1long term

pilot apprenti mprograms. Itis my opinion that Vlaska s
Pilotage Act -h*"ulu have strung and firm experience
requirements. "eo0r ingiv, itis sqg”ge-ts»d that a minimunm
of 8 years of 1 i*ei —el—eagoing he specified #s |,

basic entrain s sB.pie meat for Al r-k-i re] .tage .

-.:ﬂ.t meur
Alaska ™ curr-Tit pile tingStatutesand Regul-it ions requires

entry 1ie\el de - ind induek tr 2nr  "dim ":mMd  iml
unlimited 1i eS. - T > this r.*(inir-meut , ac it now
stands, to hito 1""*1 mm iran tal te. My experience has
that many of " m [ = 1loing lo- kings/undockings are not

ready T tr this 1l.es,e; jf 1-Iining. Ttl:s is net the fault T



the pilot trainee. After-all, he 1is jJjust trying to satisfy
t.he Statute requirements.

I strongly suggest that the requirement for dockings and
undockings he relegated to the final stages of the pilot
qualification process. At this point, it would he more
beneficial to the pilot trainee, and it would allow his
proficiency to he more accurately and fairly evaluated.

A requirement along the 1lines of the following sequence 1is
recommended for 1insertion in the pilot qualification
process:

A minimum of 5 observed dockings and 5 undockings
in every port (where there 1is a dock).

Trainee 1is required to pass a comprehensive written
examination.

Trainees “ progress 1is evaluated by the pilot board.

Pilot board designate those trainees found ready
to undergo ship flocking/undocking training.

Even a requirement such as this would be conservative
compared to corresponding requirement s in other states
pilot st atbkut.es e

PILOT F._VALI_ATTON W*D REL. ICEXSTNG.

Renewal Check-Ride Requirement
I am unaware of any established precedence, or justified
necessity, for check-ride proficiency testing of fully

licensed marine pilots. By 1its nature, piloting does nor.
lend itself to eheck-list evaluation or airline 1industry
check-ride requirements. Changing factors make each docking
or undocking different. Even among pilot peers, a variety

of procedures and techniques are wused 1in shiphandl ing=<
Thus, the only right way to dock or undock a ship 1is to do
it as safely and expeditiously as possible. No check-off
list will guarantee this result.

The expertise for any given piloting area 1is best
represented by the fully licensed working pilot, who has a

good vrecord. A pilot™ expertise 1is reproven everyday re—
does another successful jJob. To subject a working 1lieer: -l
pilot to a proficiency test, of kibitzing from a peer,
clearly unproductive. In those cases where a pilot ha- =
record of incidents/accidents, then some recertification
requirement may 1indeed be appropriate. Such cases should be

handled on an individual basis 1in accordance with procedures
established by the pilot board.



ALIMITING THE NUMBER OF PILOTS

The only rationale evidenced 1in the study for not Jlimiting

number of pilots is that "--———-ou the state®"s interest
is served by ensuring that there 1is an adequate number of
pilots in all regions to provide pilotage service". This

reasoning seems more applicable to the regulation of
businesses than it does for sustaining a public service.
Further, it undermines what 1is perceived to be one of the
primary responsibilities of the pilot board; that being, to
ensure all ports and waters of the state are provided
adequate pilot services. Maintaining pilot services on
around the clock basis 1is a crucial part of any pilotage
act, and should not be left to the choice of competition.
Accordingly, it is believed that the pilot board should
continually monitor and review pilot requirements for
Alaska ™ ports and waters. Recruitment and licensing of
pilots would then be authorized to meet defined
requirements.

Not limiting the number of Ilicenses 1in no way assures that
the states new or unique pilot needs will be satisfied.
Rather, it is more likely to promote unwarranted competition
for the easier and more Jlucrative pi) iting work. This
carries with it all the unsafe and unsavory acts that are
contrary to safe piloting practices. Pilot regulations
would be rnutintJy violated 1in the heat of competition and
collusion with shipping company interests. I strongly
suggest that any new Alaska pilotage legislation have
provisions for closely monitoring pilot requirements, and
for only issuing licenses to satisfy defined requirements.

PILOT DISCIPLINE

Pilot Coordinator
The study offers no justification for why the pilot board
should be staffed with a person with this sort of

centralized authority. The coordinator could easily become
a dominant individual acting 1in the name of the pilot board
rather than at 1its pleasure. IfT the coordinator position 1is

filled by a person with a marine background, then the
position would undoubtedly usurp the roles of the marine
pilots on the pilot board. Furthermore, 1 believe it would
be very unproductive to fill this position with anyone who
may have preconc-i oved 1ideas and prejudices obtained from
previous Alaska piloting experience.

I fully support a strong pilot board that, has specific
responsibilities, duties and functions, and the authority to

carry them out,. Accordingly, such a board would require
permanent administration and investigative support. The
marine pilots on the board would be available to assist with
any marine expertise or interpretation. Injecting a Pilot

mwHITInmiuiim n rul



Coordinator position 1into this organization, and having him

function as a "Piloting Czar"

board/commission concept.

seems to subvert the entire

Thank you for your outstanding study and for being given the

opportunity to comment on it.
support.

You have my continuing

Sincerely,



CAPTAIN EDWARD H. CREASEY

Post Office Box 6583
Ketchikan, Alaska 99901

October 29, 1990

Office of Management and Budget
Division of Policy

State of Alaska

Box AD

Juneau, Alaska 99811-0199

Attention: Ms Marilou Madden
Mr. Brad Pierce

I applaud your efforts on "The Alaska Marine Pilotage Study".

This is the most comprehensive study of its type that 1 have
ever read. Keep up the good work.

Thank you,

Captain E. H. Creasey

EHC:bjj



CAPTAIN JAMLS A. HODGMAN

N15A Front SlLreet
Ketchikan, Alaska 99901

October 29, 1990

Ms. Marilou Madden

Mr. Brad Pierce

State of Alaska

Office of Management and Budget
Division of Policy

Box AD

Juneau, Alaska 99811-0199

Dear Ms. Madden and Mr. Pierce:

Captain Elsensohn has given me a copy of the Alaska Marine Pilotage Study
and proposed legislation flowing therefrom and requested that I submit
comments to you. I share his admiration for the w rk you have done.

My comments are based on thirty years experience as a Coast Guard officer
and seventeen years as an Alaskan pilot, including four years on the State
Board of Marine Pilots.

There 1is no question that the enactment of the draft legislation will result
in major improvements in pilotage. I disagree with your study 1in that you
conclude that by not limiting the number of pilots you ensure that there will
be an adequate number of pilots available. In the past pilot organizations
have ensured that pilots were available to meet all of the requirements of
industry. These requirements change materially from year to year and day to
day. It takes considerable time, effort, judgment and money to ensure that
qualified pilots are always available. The benefits to the associations
compensate for this in a non-competitive system.

This year for the first time there was competition in Southeast Alaska. Two
(or three?) pilots obtained the business on one cruise ship. These pilots
essentially remained on board and were one-company pilots subject to the
pressures you mentioned in the study. They provided "competition”™, but was
it fair? The company actually went to our pilot association to ensure that
we would provide backup pilots if they so requested. The Southeastern Pilots
Association maintains a year-round office staff; keeps up-to-date information
on charts, waterways, routes, ports; provides pilots to work with industry on
local conditions; provides pilot board members and representatives to work
with the pilot board; supervises dockings; assists pilots in training;
provides extra pilots to meet peak work loads; provides pilots to handle
extremely demanding assignments during slow winter months; etc. Will it be
in our interests to continue this overhead that is essential to the state if



Marilou Madden & Brad Pierce
October 29, 1990
Page 2

competition spreads and splinter pilots pick off vital cruise ship company
business? Can the state expect us to perforin these services when company
pilots on the same pay scale operate with no overhead?

While we disagree on pilot competition, to be meaningful 1 have developed
specific comments on the draft legislation that are based on your decision
not to limit the number cf pilots in a region.

COMMENTS ON DRAFT LEGISLATION BY SECTION:
Sec. 08.62.040 Powers and Duties

(a)(4) Delete "provided that the board may adopt different
tariffs within a region if justified."

Tariffs are different for different ports within a
region. The above phrase seems redundant and confusing.

(a)(6) Change to include pilot groups and independent pilots.
All pilots should be subject to review equally.

a)(7) Same as (a)(6) above.
(a)(8) Same as (a)(6) above.
(b) Delete "conducted by pilot organizations."

All pilots in a region should have equal training programs.

Sec. 08.62.045 Marine Pilot Coordinator.

I agree that such a position is needed, but believe
that the position should be subject to guidance by

the pilot board and that this should be stated in the
law. Otherwise, the board®"s functions are liable to be
usurped. One additional thought- 1 believe it will be
extremely difficult to find a qualified candidate who
would take the job.

Sec. 08.62.080 License Requirements.

(b) & (c) Paragraph (c) makes paragraph (b) meaningless. Alaskan
pilotage regions are probably as large as any in the
world and the goal should be for a pilot to operate in
only one region. Yet abrupt implementation of paragraph
(b) probably would create hardships and shortages. It
is common maritime practice in su,h instances to grand-—
father existing -licenses.

Sec. 08.62.100 Entry Level Qualifications

(a) (1) "Revise" to require services as a master of ocean or coast—
wise vessels of not less than 1600 gross tons as in (3).
I M sure this was intended.



Marilou Madden & Brad Pierce
October 29, 1990

Page 3
(a)(5) This section could negate the four prior sections and
tie the board up in endless applications, arguments or
legal actions.
(b) The preceding requirements could be thwarted by giving
time for shipyard overhauls, layups, vacations, etc.
I suggest an additional section stating that all services
will be calculated using Coast Guard methods.
Sec. 1.62.120 Renewal
(b) One day®"s piloting would meet the requirement as written.

I suggest a minimum of sixty (60) days service as a
federal or state pilot.

Sec. 08 .62.150 Enforcements Authority

) I"m not sure what is meant by "chemically impaired".
Does it mean an alcoholic who uses alcohol and a drug
addict? Or does it mean a pilot that is under the
influence of drugs “ncluding alcohol while on duty. |
believe it should cover both cases.

Sec. 08 .62.160 Mandatory Employment of Licensed Pilots

I suggest further clarification by adding "who will be
on duty at all times when the vessel is underway.

Sec. 08 .62.190 Penalties

(@) & (b) In the past vessels have delayed their requests for
pilots sufficiently that a pilot was not available when
desired. I suggest deletion of "when a licensed pilot
is available". Further, penalties in both (a) and (b)
are grossly inadequate; particularly when compared with
the pilotage fees the vessel 1is avoiding. In the past
the Attorney General®s office has been unwilling to
prosecute fully documented cases, presumably because
they weren"t worth the effort.

Sincerely,

JAH:bj ]



j]|] 1610 Water Street,
Ketchikan,
Alaska 99901.
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STRATEGIC FLA iVI liNG

October 29th 1990.

Mr.Brad Pierce

Ms.Marilou Madden

State of Alaska

0Office of Management & Budget

Division of Policy
P.O. Box AD
Juneau, AK 99811-0199

Dear Mr.Pierce and Ms.Madden

As a member of the Southeastern Pilots® Association, 1 would
like to highly commend you on the outstanding and impartial
methods you took to make a study of "Alaskan Marine Pilotage",
and the eventual results will surely help to make our state

waters a better and safer place for all.

I agree with most of the conclusions of the study, but I
beleive there are certain aspects whic.i need to be studied
further.

Entry Level Qualifications:

In the State of Alaska the existing state entry levels are
woefully inadequate and low, especially when compared to
other states, or any other maritime country. |If the state
is not prepared to make the minimum license "Ocean Masters-
Unlimited Tonnage™, then it is suggested that entry level
qualifications be set at a minimum of 6 years licensed
seagoing experience. This would be fair to persons with
local experience and those with offshore experience, and
would help to ensure we get applicants with a good maritime

background, which 1is not happening to-day.

22£15iDS_2®3uiE£E£men ts:

The existing regulation requirements for Limited and Unlimited
Licenses require both dockings and undockings with no
requirement for observations of dockings and undockings,

which is like putting the "™ Cart before the horse



(2)

I would kindly suggest that applicants should have a minimum

of 75 observed dockings and 75 observed undockings,,

/"Pilot Performance

I think that the 1idea of establishing a check-ride system for
fully licensed pilots is completely unnecessary, every time

a pilot performs a docking or undocking successfully his
ability and expertise 1is proven especially in Southeastern
waters with the strong winds and currents, many low horse —
power tugs, and old and fragile piers. The only time a
check-ride system should be necessary is when a pilot has

a record of accidents.

I appreciate being able to comment on your study , and

thanks for a job well done.

Sincerely,

Colin E. Jones 0
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October 31, 3900

OFFICE OF THE GOVERNOR
Division of Policy

P.0O. Box AD

Juneau, Alaska 99811

ATTN: Marilou Hadden
Brad Pierce

Dear Karilou and Brad,

.We are in receipt of the draft of proposed changes to the Alaska
Marine Pilots Act and would like to submit some general comments.
For your guidance ALASKA MARITIME AGENCIES has been handling
ocean going vessels throughout Alaska since 1956, prior to
Alaska-“s statehood. We currently represent hundreds of vessel
owners in the tanker, fisheries, cruise, log and bulk trades and
we are in the process of contacting them all for their insights
and concerns in regard to tlie proposed amendments and will
forward this information as the proposal winds 1its®™ way through
the legislative process. For the time being please find the
following 1input and give 1t your kind consideration for inclusion
into the final draft:

We feci that the designation of three zones, Soutlioast, Central
and Westward is a good idea 1in terms of dispatching pilots as
well as developing working rules. The needs of the areas are
seperate and distinct in many ways. However we insist on
rer.erving the right to employ any qualified pilot in any region
regardless of what group they may bo currently affLliated.

Furthermore, any person or group that has served a partieuiar
area in the past should be allowed to continue to do sc
regardless of affiliation. These proposals should in r.o way

attempt to grant monopoly franchises to anybody.

The concept of a pilot Coordinator .is good provided this
individual will perform investigative and clerical support work
at the direction of the Board of Pilots. in no way should this

position assume operation,al or admiuisti ative control of policy.

The makeup of the Board must remain equally balanced amongst the
public, the pilots and industry. Therefore we must strongly
dispute the contention in the draft that the State will best be
served by keeping Board membership at seven persons with the
pilots holding three of these seats. This would easily develop
Into a situation whereby the Boa”~djyould become controlled by the
very group it is empowered to regulate. The Board should be
expanded to nine members; one pilot, one public arid one 1industry

each of the throe regions.

ANCHORAGE Cordova . Hon>er ¢ Kenai . Kodak . Spv.ard « WMIkV . DUTCH HARBOR - Di-liaghaii* «
mtimma* mwiEurmiMdliMIFUBR HiM i » fill'Mn NI



We heartily support recommendation #¢ in Footion 9 wherein two
years of service as Master 1in a local region will satisfy entry
level requirements. Our reasons for this are to keep the
experience level high for pilots in the Westward area where deep
draft vessels are uncommon and the vast majority of pilots come
from the pool of fisheries vessels, tugs and the mosquito fleet,
Most of these highly experienced individuals would never have the
tonnage requirements called for 1in other areas of the State and
without this important recommendation would therefore be
precluded from gaining pilotage ratings.

We are strongly supportive of increasing the authority of the
Board and would insist on their being given statutory authority
to conduct audits of financial records of piiot"groups for the
purposes of tariff adjustment, approve of all dispatching and
working rules employed by pilot associations (another function to
which the proposed pilot coordinator can contribute) and approval
or rejection of expense items claimed by pilot associations that
will 1impact the tariff.

Lastly, a related natter to the proceeding paragraph, is the
eformula by which tariffs will be created, We strongly feel, that
the expenses of the Board 1in conducting the States business

should be part of the tariff. This should relieve any concerns
the State might have about a financial burden 1in increasing the
size of the Board. Secondly, any expenses not directly related
to shipboard operations should not be recovered through the
tariff. An example, of this are the 1legal costs and travel etc.
that will be incurred during the restraint, of trade cases pending
against a pilotage group 1in Alaska. It. has been our experience
that pilots often choose to be 1llrulependant contractors"™ when
appropriate for them but become "custodians of the States”
environment" when expedient and thereby try to recover

expenditures that rightfully belong to thenm as businessmen.
There 1is ample precedent for this kind of activity along the West
Coast and should be clearly discouraged 1in Alaska.

In closing we would like to note that we appreciate the chance tc
comment at this time and will continue to offer our extensive
experience, where appropriate, throughout the coming process. We
feel an issue with such wide ranging 1implications as this, and
its” impact on Alaska®s competitiveness In world trade, deserves
no less.

Kindest Regards,
Alaska Maritime Agencies

cc: Pilot Board
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Dear Mr. Pierce and Ms Madden:

This 1is in response to your letter of 12 October 1990. in which you
requested our comments on "The Alaska Marine Pilotage Study"™ and your
proposed legislation to modify the Marine Pilots Act. Comments from the three

Coast Guard Marine Safety Offices have been edited and included in this
letter.

The following comments concern issues discussed in "The Alaska
Marine Pilotage Study™ and are submitted for consideration:

BOARD OF MARINE PILCTS-Wfe agreed that "accord with the Coast
Guard™ should be established. It is felt that dialog between the
state and the Coast Guard should be established and maintained on
all pilotage 1issues. Recommend the Board of Marine Pilots meet
annually with each of the Officers in Charge of the three Marine
Safety Zones and pilot associations. The benefit of these
meetings would be joint evaluation of training, examinations and
qualifications requirements and review of all state waters usage
to determine pilotage needs.

TRAINING-The provision allowing the Pilot Board to require
certain training is an important 1issue. There was a situation
last year where the MOBIL ARCTIC experienced a gyro casualty
immediately after getting underway from the berth. The pilot
(and the master) 1interpreted it as a steering casualty. The
resulting confusion let the MOBIL ARCTIC drift almost the entire
width of Port Valdez (in zero viz fog) while things were sorted
out. Such confusion in restricted waters could have disastrous
consequences. This was not an isolated situation. The
dependence on the gyro and the radar has resulted in conning
officers that often don ™ (or can @®) keep track of things without
them. Pilots need frequent recurring training on emergency
situations. The very things that don ™ happen too often - but
create catastrophes when they do. The type of recurrent training
airline pilots undergo every six months on simulators 1is what
should be considered (on an annual or biennial schedule) for
pilots and all conning officers. This is not an onerous or
unreasonable burden. The size of the cargo vessels, the
increased automation on bridges and the nature of cargoes carried
make mistakes too costly to accept as part of doing business.

AlIl conning officers, and pilot0 in particular, need safe (i.e.
simulator), effective training targeting emergency situations.



...PERFORMANCE EVALUATIONS-The report commented that doctors
don*"t have to be evaluated to renew a license, why should pilots?
The issue is not whether another profession does things a certain
way, but if there 1is value 1in pilots doing things a certain way.
It has been suggested that the state should conduct periodic
review of pilot performances (annual). One suggestion was to
have the master fill out a one page form and mail it directly to
the Board. It should ask about near collisions/collisions,
damage to vessel or dock, groundings/near groundings, and docking
skills with information on the weather conditions prevailing. To
hold that a professional, especially one in a monopoly business,
not be subject to performance review flies in the face of
everything we know of sound management practice.

Another suggestion was for the state consider developing
"trip report forms". These forms should include a section to
document a master/pilot conference establishing the condition of
the vessel®™s systems and its maneuvering characteristics before
beginning of a transit. It could include information to
document service, training, vreport problems, and accidents and
also provide the board area usage data to allow evaluation for
fee and tariff changes. Recommend requiring form submissions for
each trip signed by the pilot and certified by vessel masters,
senior pilots if the individual 1is obtaining observer tinme,
association presidents and/or company port captains.

SAFETY OF PILOTS-Apropos competition, but more importantly
safety, there should be enough pilots so the work load does not
lead to fatigue. The Board should spell out hours of continuous
service at which time mandatory rest begins, much as an aircraft
pilot may not be overworked.

It is recommended that the state consider establishing
workhour standards for pilots similar to the federal standards
for tankers in the 1990 Oil Pollution Act. It would also be
appropriate to define work to include all activities relating to
pilotage including transits to and from vessels. Ifa vessel
exceeds the period allowed then vessel should be provided v/ith
two qualified pilots for the transit. The 1990 Oil Pollution
Act, for tankers, limitsthe number of hours to not more than 15
in any 24-hour period, or not more than 36 in any 72 hour period.

COMPETITION-~ 1is felt that competition among pilots for
jobs could reduce publicsafety. However, it would be more a
case of an honest disagreement between 2 persons of experience
and not gross negligence. Nonetheless, a pilot would take a risk
in a competitive situation he would not without competition. It
is considered that an unnecessarily cautious pilot could
adversely affect the ship. IT the master thinks a situation 1is
safe, his judgement should carry weight, but the pilot should
prevail. Better to hold up a number of ships than have one
grounding or collision.

LICENSE-There 1is a marked difference between adequate
experience and a requirement that becomes unnecessarily
burdensome. It may be better to stay with a standard similar to



the Coast Guard regulations. The suggested requirement that a
Master, Oceans, Any Gross Tons should be a minimum for a state
license significantly exceeds federal requirements and those of
other states. It would be more appropriate for the Pilot
Association to keep an otherwise licensed, qualified trainee with
a more experienced pilot until they felt he was qualified enough
to be on his/her own.

The study refers to Coast Guard master®s license for vessels
of 10,000 gross tons under the entry level requirements. This 1is
an unlikely license as current federal regulations allow service
over 1,600 gross tons to be sufficient for the removal of all
tonnage restrictions. Some have considered this cut-off as
patently inadequate for the size of freighters, tankers and
passenger vessels coming to Alaskan waters. Presently the Marine
Safety Office in Anchorage 1is conducting a study to determine the
feasibility of establisning a tonnage-step program. Once they
receive input from the other two zones they plan to present a
consolidated document to the program managers 1is Washington for
consideration. It would be in the bast interest for the industry
if the state_and Coast Guard had a uniform system.

f DOCKING PILOTS-In many states docking pilr cs are separate
arid-usually assume the direction and control of a vessel either
at the end of the arrival transit or in the beginning of a
departure transit. In some areas they have also assumed control
and navigation of the vessel during short shifts between berths
within harbors. The expertise required to conduct docking
evolutions are different then what 1is required of a individual
piloting a vessel underway 1in restricted waters. Local knowledge
is valuable but not sacrosanct, especially in docking. Since the
training needed to become competent are different the state may
want to consider creating a separate license and/or endorsement
for docking pilots. The prerequisites and training requirements
can be developed which are more appropriate to the duties of a
docking evolution rather than a navigating evolution. It is
suggested that the state develop a formula allowing certain
docking experience from anywhere be combined with a Alaskan
cocking in the area pilotage is requested, e.g. 50% in Alaskan
waters desired, 50% anywhere else on appropriate sized vessels.

The following comments concerning the draft legislation amending
the Marine Pilots Act are submitted for your consideration:
s

Sec. 08.62.040. POWERS AND DUTIES-You may want to consider
adding periodic audits of training programs 1in paragraph (8).
This would allow the state periodic opportunity to evaluate the
programs effectiveness and provide recommendations for
improvement.

Sec. 08.62.090. APPLICATION-Suggest including an additional
paragraph (c) to provide language requiring pre-employment
physical examinations including a chemical test for dangerous
drugs as part of the physical exam. Current Coast Guard
regulations require physicals for all originals, upgrades and
renewals of federal pilct licenses. These physicals must now



include results of chemical testing. It is recommended that the
state adopt legislation similar to Coast Guard regulations and
require physicals possibly on an annual basis which will include
a chemical drug testing provision. You rnay want to consider
having state appointed physicians to establish minimum physical
standards relating to vision, hearing and general physical
condition and possibly review and/or administer physicals.

Sec. 08.62.100 .~EfJTOY LEVEL QUALIFICATIONE>-It is recommended
in paragraph (b)(2) tHe~hra-se- "inot.-less-than 1,600 gross tons,"
be changed to reflect existing Coast Guard license nomenclature
to avoid confusion. "Any gross tons" should be used for a
license to operate on vessels over 1,600 gross tons, and "not
more than 1,600 gross tons™ should be used for a license to
operate on vessels less than 1,600 gross tons.

It is recommended to substitute in paragraph (b)(3) One year
service instead of 2 years service as a chief officer on ocean or
coastwise vessels of more than 1,600 gross tons while holding a
license as the master of ocean or near coastal steam or motor
vessels of any gross tons. Once a person has achieved the level
of chief officer, he or shewould have six years of sea time
experience. By sailing as a chief officer for one year, this
person should have sufficient seamanship skills and the maturity
to become a respectable candidate.

It is recommend that (r)(4) to read "Two years service as a
qgualified officer in chargeof a navigation watch on board a
United States government vessel more than 1,600 gross tons and
holding a license as master of ocean or near coastal steam or
motor vessel of any gross tons."™ The reasons for these
recommendations are twofold. First, a qualified officer in
charge of a navigation watch has the same responsibility as a
chief mate standing a navigation watch on board a merchant
vessel. In (b)(4) it requires a person in this category to have
"a master of ocean steam or motor vessels of any gross tons."
Therefore, it is a mute point to lower the requirement tonnage to
1000 gross tons.

It is recommended that you clarify the wording in paragraph
(b)(5) ™"appropriate to the pilotage region." Without definition,
this could lead to wide interpretation. Furthermore, this part
doesn™t require an applicant to hold any specific type of marine
license.

It is recommended the state consider the following as part
of the entry level qualifications: 2 years service as a chief
officer on board an inspected vessel over 1,600 gross tons while
navigating in the pilotage waters which the applicant seeks to be
licensed. There are many talented deck officers employed on
board the Alaskan Marine Highway vessels, and these officers have
superior local knowledge, over many nonresident candidates.

Sec. 08.62.12,0. RENEWAL-It is recommended in subparagraph
(1) to provide language requiring the physical examinations to
include a chemical test for dangerous drugs as part of the
physical exam.

Sec. 08.62.130.. LAPSED LICENSE-It is recommended 1in
subparagraph (1) that the requirement be revised to read, "Two
round trips on vessels over 1,600 gross tons for each years that



the license has been lapsed to each major port and waterway 1in
the pilotage region covered by the license, with at least one
round trip being made at night.”

It is recommended in paragraph (a)(4) that the term "state
or federal” be inserted prior to the word "license."

Sec. 08.62.150. ENFORCEMENT AUTHORITY-! believe that
clarification is needed In paragraph (a)(2), for the term
"chemically impaired [HABITUALLY INTOXICATED]." I recommend 33
CFR Part 95 as a guide for better terminology or provide a
definition in Sec. 08.62.200. The term "habitually"™ is
unnecessary and would only add difficulties in disciplining an
individual.

In paragraph (a)(4) | recommend the term "state or federal™
be inserted prior to the word "license."

Sec. 08.62.200. DEFINITIONS-It is recommended that the State
provide a definition on the 1issue of when a pilot is considered
on and off duty v/hile on board a vessel.

Sincerely,

R. C. Simonson

Lieutenant Commander, U. S. Coast Guard
Chief, Merchant Vessel Safety Branch

By Direction
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October 31, 1990

Ms. Marilou Madden

Mr. Brad Pierce

Senior Policy Analysts

State of Alaska

Office of the Governor

Office of Management & Budget
Division of Policy

Post Office Box AD

Juneau, Alaska 9981 1-0199

Re: SEAPA
Our File 29.039.U8

Dear Marilou and Brad:

Our clients individually and colleciively are directly responding to the
materials received under cover of your letter of October 8. Mv own
comments here set forth are supplementary.

DRAFT STUDY
| offer the following editorial comments:

Page 16. All members of SEAPA hold an unlimited license.
Because such a particular reference is made to SWAPA on
page 18, a similar reference should be made to SEAPA or
abandoned entirely as to both.

Page 17. There are no "contract" pilots who have not been
accepted for membership into SEAPA in recent years because
none, to the knowledge of the various Boards of Directors
involved, have sought admission. While it is true that if
someone had sought admission he would have been turned
dhown rf1or lack of vacancy, the draft language suggests more
than that.

Page 18. We do not believe the references to "heavy-handed
intimidation tactics" and "to quell dissent" are warranted.
Whatever has come to your attention, has not been brought to
the attention of SEAPA and it is unfair to SEAPA to engage
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in such characterization based on one way input. Also,
SEAPA's encouragement to staff with regard to meeting with
"dissident pilots” was not predicated upon any awareness of
who these pilots may have been other than those in litigation
against the Association. The question was put to SEAPA as
to whether or not they would object to a canvass of dissident
pilots if any there might be and the answer was there was no

objection.

Page 24. Although Captain Clough was one of the very first
pilots admitted to membership in SEAPA, he was not a found-

er.

DRAFT LEGISLATION
08.62.005(a). Add to this paragraph the following language:

In establishing tariffs, the Board shall seek to compensate the
marine pilots in such measure as will ensure that safe, effi-
cient and year-round pilotage will be provided to those ves-
sels obligated to employ Alaska marine pilots.

08.62.090(a)(9). A criteria reference should be included related to
carrying out the legislative intent as expressed in 08.62.005 in addition
to the criteria set out in the draft.

08.62.090(a) (8). Oversight, authority over the training program should
also be included as a power and duty of the Board.

08.62 .090(b). The word "shall* should be substituted for the word
"may".

08.62.165(a). Either the one or the other of the phrases "grossly
negligent” ind "guilty of willful misconduct” should be deleted. The
Alaska Supreme Court has consistently held that the one term encom-
passes the other. To use both terms suggests a distinction which does
not exist and would only serve to promote needless litigation over the
question.

08.62.165(b). Cargo should be named as being held in for damages
along with the vessel and its operators. Cargo is being held in under
oil spill legislation; however, when it comes to damages, involved cargo
could include lumber, logs and hard mineral ores, to name but a few.
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00.62.190(a). This section should also provide for a separate violation
for each vessel movement to which a separate tariff has been assigned.
In Southeastern Alaska, at least, the draft is susceptible of a reading
of a single misdemeanor for each 7-10 day cruise transit of the involved
vessel rather than multiple misdemeanors for the separate pilotage
movements carried out by the master during the 7-10 day cruise.

New Section. A section should be added which expressly authorizes the
Board to establish regulations which limit the number of pilots to be
licensed under the Act, giving due regard to the stated legislative
intent and the fact that wide open licensing could well be counter
productive to the policy statements set out in the legislative intent.

New Section: Anti-Trust Protection. In addition to 08.62.175, allowing
marine pilots to form a pilot association, Section 45.50.572(a) should be
amended to read: "AS 45.50.562-45.50.596 do not forbid the existence
or operation of labor, agricultural, horticultural organizations created
for the purpose of mutual help, and not conducted for profit, as well
as marine pilot organizations whose organizational structure has been
approved under the Alaska Marine Pilotage Act, or forbid or restrain
members of those organizations from lawfully carrying out the legitimate
objectives of them; nor are these organizations or members illegal
combinations or conspiracies in restraint of trade under the provisions
of AS 45.50.562-45.50.596".

Sincerely,

ZIEGLER, CLOUDY, KING & PETERSON

L. Cloudy

CLC :cz
Z1CLC
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October 31, 1990

Ms. Marilou Madden and Mr. Brad Pierce
State of Alaska

Office of the Governor

Office of Management & Budget

Division of Policy

Post Office Box AD

Juneau, Alaska 99811-0199

Dear Ms. Madden and Mr. Pierce:

| have read your pilotage study and found it to be excellent. | have also
read Mr. Amendola's draft legislation amr >.ding the Marine Pilotage Act.
His draft is also very good.

The Southeastern Alaska Pilots' Association remains firmly committed to
safe, reliable and efficient pilotage. To further this committment, the
Southeastern Alaska Pilots' accepts the challenge to assist in formulating
proposed legislation to modify the Marine Pilotage Act, which we believe Is
long overdue.

Specifically, we are concerned with:

(1) Intent. The ability to limit the number of licenses must be included
in this pilotage act. ("The Board of Marine Pilots shall provide for a
sufficient number of licenses to meet the requirements of the marine
industry in the State of Alaska"). The state must recognize this
requirement as a necessary evil to promote safe and efficient pilotage.
The cost of the training programs proposed by your study will in itself
place a financial burden on the marine industry. If the marine industry
Is to bear this cost, it is only reasonable to limit the number of
pilot trainees required to be trained to meet the future demands of
Industry. Safety is compromised when too inanv pilots are required to
trair.-up too fast or there is no perceived need for the trainee and
training becomes a burden rather than a necessity. Training programs
must be based on a need for additional pilots for the training program
to be worthwhile and self-serving to industry and the individual pilot
trainee. Pilot trainee and working pilor need to earn at least the
average rate of pay for pilot trainee working pilots on the West
Coast of the United States to ensure gquality of applicant pilots
and working pilots will be available.



Marilou Madden & Brad Pierce
October 31, 1990
Page 2

(2) Improved Pilot Qualification. An applicant must have a license as
Master of vessels of 1600 tons or more, have a minimum of 2190 cLys of
marine experience as a licensed deck officer, or a commissioned deck
officer serving aboard a government vessel. In addition to the above
requirements, the applicant must meet at least one of the following

y requirements or an equivalent combination of more than one. (All sea—
time calculated using underway time only. One day underway equals one
day of seatime.)

A. 730 days service as Master of local, coastwise or
oceangoing vessels.

B. 365 days working as a state-licensed pilot from another
state.
C. 1095 days as a deck officer on vessels of 1600 tons or

more in Alaskan waters.

D. 1095 days as a deck officer on ocean-going or coastwise
vessels while holding an unlimited ocean (or Great Lakes)
Chiefmate or Master®s license.

(3) Marine Pilot Coordinator shall also direct and assist in accident
investigations as necessary. State pilotage acts are weak 1in this area
and a coordinator would go a long ways to insure a timely investigation
was made by a knowledgeable person (provided the coordinator has a
marine background).

(4) License Requirements. Port-specific-licensing outside the pilotage
region for which a pilot is licensed is the same as not having pilotage
regions. Your study shows regions are in the interest of pilot
proficiency and safety. To deviate from this 1is not in the best
interest of pilotage. This state has recognized Southeastern and
Southwestern Alaska for years. As natural geographical regions, these
two regions need to be further defined and regulated on a regional
basis.

(5) Renewal. Grandfathering seems to be the general consensus as it
applies to meeting the minimum qualifications recommended by this
draft proposal. We also recommend a pilot work on their license
for a minimum of sixty days during the biannual renewal period or the
license is considered lapsed. This proposal would insure a pilot is
intent on working on the license and maintaining pilot proficiency
in the pilotage region.

(6) Mandatory Employment of Licensed Pilots. We recommend adding "A
pilot will be on duty while underway directing the movement of the
vessel at all times. The Master may relieve a pilot for cause, and
shall submit a written report within ten days explaining the reason
the pilot was relieved.™ (The State of Alaska recognizes the Master
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(7)

remains in command of the vessel at all times, and must relieve a
pilot for cause when deemed necessary.)

Penalties. We recommend deleting Lhe words "when a licensed pilot is
available". This is a loophole that could be used to avoid the
penalties of this section or when more than one group of pilots is
working the same region. The owner, master or agent gives insufficient
notice to either group to meet the pilotage call. The Association has
over the years maintained a sufficient number of pilots to meet the
demand for our services. However, as more pilot groups begin working
in a region, which group will take the responsibility for providing the
necessary pilots to meet the demand on a year-round basis. We believe
this problem should be considered by the state and industry while
developing this amended pilotage act. The penalties are too low for
violating this act and should be increased to at least cover the cost
to investigate the violation.

Definitions. We recommend adding the following definitions:
A. Seatime.
B. Pilot Coordinator.
Sincerely yours,

SOUTHEASTERN ALASKA PILOTS" ASSOCIATION

Dale 0. Collins
President

DOCrbjj
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October 31, 1990

Brad Pierce/Mary Lou Madden
Senior Analysts

State of Alaska

Office of the Governor
Division of Policy

P.O. Box AD

Juneau, Alaska 99811-0164

Re:  Draft Legislation Amending the Marine Pilots Act

Dear Mr. Pierce and Ms. Madden:

The following is a response by the Southwest Alaska Pilots Association
(SWAPA) to the draft legislation attached to Gary Amendola’s October 8, 1990
memorandum and the Alaska Marine Pilotage Study ("OMB report").

The areas of most concern to SWAPA relate to (1) limited licenses, (2)
grand-fathering of existing licenses, (3) specific training requirements for new
licensees, and (4) antitrust protection. We recommend and comment as
follows:

1 Board Powers and Duties. Sec. 08.62.040 (a) staies the "board shall
have authority to ... and (b) states the board, may bv regulation, make other
provisions ..."

Comment. The board should not only have authority but should be
mandated to do all things listed in this section. The above underlined language
should be changed to read the board shall. Although the past legislation has
suffered from the lack of clarity as to the board’s authority, there has also been
a lack of initiative on the part of the board to exercise its authority. We believe
that strong language should be inserted to require the board to exercise its
powers and duties under 08.62.040.
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2. Audit. Sec. 08.62.040 (7) states that the board shall have authority
to "audit a pilot association or any pilot whose pilot fees are not collected bv an
association for compliance with state law as considered necessary by the board".

Comment This subsection requires further detail. SWAPA does not
w..nt routine and undirected audits of their books unless specifically required
for compliance with state law. It is important that the board have the authority
to check both Association financial records and those of pilots whose pilot fees
are not collected by an association for compliance with published tariffs.

3. Tariffs. Sec. 08.62.040 (4) gives the board authority to "adopt
regulations establishing pilotage regions ... and setting pilotage tariffs for each
region, provided-that the board-may-"HleplKMor&nMafif-fs-wH:-I'nn-a-region- if
justified™1

Comment We recommend that the language that "the board may adopt
different tariffs within a region™ be deleted. The language is unclear and if
interpreted to allow different tariffs within a region using different criteria, such
a procedure would effectively gut a stable tariff system.

4. Endorsements. Sec. 08.62.080 (c) should be changed to read: "the
board may issue an endorsement to a licensed pilot for specific ports outside of
the pilotage region for which the pilot is licensed. This endorsement and anv
renewals thereof shall be issued only to those pilots who are licensed for ports
outside of their pilotage region on the effective date of this legislation. Renewal
of endorsements shall be in accordance with Sec. 08.62.120." The-board-shall

Comment Pilots should indefinitely retain endorsements to ports for
which they are licensed at the time of enactment of this legislation subject to
recency rules adopted by the board. This privilege, however, should extend only
to a "grandfathered" pilot, so as not to perpetuate a multi-regional licensing
system. Only then can the concept of licensing in exclusive regions be
enforced without prejudice to existing license holders.
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5. Entry Level Qualifications. The following changes should be
made to Sec. 08.62.100(b):

(b) In addition to the qualifications in (a) of this section, an applicant
must provide documentation to the board of the following service

or combination thereof:

(2) Two years of service as a master of-freighT-en-a-t-ewirtg-A'essel
on vessels or tug and low of not less than 1.600 combined
gross tons while holding a license as the master ef-fretgh-t
and-towing of vessels of not less than 1,600 gross tons.

4) Two years service as commanding officer of United States
government vessels of not less than T'O00 1.600 gross tons
and holding a license as the master of ocean steam or motor
vessels any gross tons; or

(5)  Seer-0S®62L1-90-{-5)-two-years-of-serviee-as-master-oH eeal
vessels-appropriateMrfr-Irhe-idlot-ivge-regien-In-wlirieh-tlie
agplieafd-seeks-to-be-lieen-setf while holding a license as
master of ocean steam or motor vessels of any gross tons.

Comment Changes to (2) allow for experience on any vessel of 1,600
gross tons or more such as a fish processor ship, instead of confining such
experience to freight and tow vessels only.

Changes to (4) make the experience on ships of 1,600 gross tons
consistent withthe vessel size experience requirements in (2) and (3).

Section (5) should be deleted in its entirely. This provision would, for
example, allow captains of small fishing vessels in a pilotage region to qualify to
master larger tonnage vessels. We do not feel this experience is appropriate for
a license qualification. In the alternative, the added language is recommended.

6. Limitation of Licenses. A new section should be added as follows:
"The board shall regulate and limit the number of pilots to be licensed under
this chapter, such number of pilots to be regulated and limited to the number
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found by the board to be required to render efficient and competent pilotage
service."

Comment We feel that it is critical that the board limit the number of
pilot licenses. As pointed out in the OMB report, all maritime states with the
exception of Rhode Island, Hawaii, Virginia, and Washington limit the number
of pilots. This is done for the very good reason that unlimited licensing has
caused a surplus of pilots and cut-throat competition. Pilots are then at the
mercy of agents and ship owners whose desire for meeting a schedule are more
important than safety considerations. Another problem is with the training of
deputy pilots. Pilots may simply refuse to train an unlimited number of
competitors. Under a limited license system, a new trainee would be welcomed
as a needed addition to the pilotage work force.

7. Applicant Screening. Another section should be added as follows:

(@) If more applications are received than requested, the board will
select the most qualified applicant, depending on:

0] Documented sea time;

(i)  Time spent sewing as master:

(i) Formal maritime training;

(iv)  Experience in the waters for which applying;
(v)  Previous piloting experience.

(b) The selected applicants will be given a written examination
consisting of 40 questions on local knowledge, which must be
passed with a grade of at least 75 percent.

(c) A deputy pilot license will be issued to the successful candidate.

(d) The deputy pilot license will be good for 4 years, and is not
renewable.

Comment The board should be given direction on how to select
candidates should there be an excess of candidates over positions under a
limited license system.
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(@)

(b)

(©)

1990

Training. A new section should be added to read as follows:

The deputy pilot will be sent to the association of that district for
training. The deputy pilot shall complete a minimum of one
hundred familiarization/training trips on ships requiring pilots.
These trips must include at least 50 dockings and 50 undockings
performed by the trainee, divided among the major docks of the
district named in the regulations. These dockings and undockings
must be tug assisted in Southeast. In Southwest, 25 dockings and
undockings tug assisted; 25 dockings and undockings without tugs.
An evaluation sheet will be submitted to the board of Marine Pilots
by the supervising pilot for each observer trip and docking and
undocking by the trainee. The supervising pilot must have at least
five years’ experience as an unlimited licensed pilot in that pilotage
district.

Successfully complete a class in shiphandling at a simulator
approved by the board.

Upon successful completion of the required observer trips, and
dockings and undockings, and shiphandling simulator class, the
deputy pilot will be eligible to take an examination for a "limited
pilot license, not over 20,000 gross tons". This training period may
not exceed two years or less than six months.

Comment. The legislation should specify both entry level licensing and
training requirements. The details of qualifying and training a pilot should not
be left to the changeable discretion of the board.

9.
pilotage regions as follows:

@

Pilotage Regions. A new section should be added defining the

Due to the vastness of the pilotage districts, and because state

pilotage requires a high decree of local knowledge and proficiency, it is
deemed in the public interest that a pilot can be licensed for only one
region. The regions in Alaska shall be defined as follows:
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0] "Southeastern Alaska Pilot: Region"” shall include all waters of
Alaska from Dixon Entrance to Yakutat.
(i) "Southwestern Alaska Pilotage Region"” shall include all waters

of Alaska from Icy Bay to Demarcation Point, including
Dutch Harbor and Captain’s Bay.

@ii)  "Aleutian Island Pilotage Region™ shall include all waters of
the Aleutian and Alaska Peninsula.

Comment. Dutch Harbor and Captain’s Bay have been included in the
Southwestern Alaska Pilotage Region because SWAPA is the only association
that can handle the larger tonnage ships in these areas and has a substantial
investment in the pilot stations in these locations. SWAPA will continue to
train deputy pilots to qualify for these areas.

10.  Antitrust Protection. In addition to Sec. 08.62.175, allowing marine
pilots to form a pilot association, Sec. 45.50.572 (a) should be amended to read:
"AS 45.50.562-45.50.596 do not forbid the existence or operation of labor,
agricultural, horticultural or marine pilot organizations created for the purpose
of mutual help, and not conducted for profit, or forbid or restrain members of
those organizations from lawfully carrying out the legitimate objectives of them;
nor are these organizations or members illegal combinations or conspiracies in
restraint of trade under the provisions of AS 45.50.562-45.50.596."

Comment. Merely approving the formation of pilot associations under
Sec. 08.62.175 may not be enough to provide the anti-trust protection
contemplated by the OMB report. Marine pilot associations should be
specifically exempt from state anti-trust laws under Sec. 45.50.572(a).

11. Penalties. The minimum and maximum fines under Sec.
08.62.190(a) should be increased to "not less than $5,000 nor more than
$15,000"; under (b) to "no less than $1,000 nor more than $5,000." The
minimum and maximum fines should be doubled for the second conviction.

Comment Some ship owners have taken the attitude that they are
willing to pay a fine as a cheaper alternative to hiring a pilot. A higher line will
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make it uneconomic for such people to think that way. Doubling the fine for
second offense will deter intentional and systematic violations of the law.

If you have any questions about these comments and recommended
changes to the draft legislation, please feel free to call me.

Very truly yours,

STEVE K. YOSHIDA, P.C.

SKY/mw

cc: Charles Cloudy
SWAPA Members

Faxed to Brad Pierce/Mary Lou Madden at 465-2079 on 10/31/90



STATE OF ALASKA
OFFICE OF MANAGEMENT AND BUDGET
DIVISION OF POLICY

COMMENTS OF THE AMERICAN PILOTS" ASSOCIATION
ON
PROPOSED LEGISLATION TO MODIFY THE MARINE PILOTS ACT
November [Ir 1990

The American Pilots®™ Association (APA) appreciates the op—
portunity to comment on the proposed legislation to modify the
Alaska Marine Pilots Act. We have reviewed the proposed legisla—
tion carefully and have discussed it with the Southwest Alaska
Pilots®™ Association (SWAPA) and the Southeastern Alaska Pilots*®
Association (SEAPA), both of which are members of the APA.

The Division of Policy is to be commended for the thorough-—
ness and purposiveness with which it has conducted the review
cf Alaska pilotage law. The APA is encouraged that the State of

Alaska 1is obviously intent on improving 1its present pilot regula—

tory system, and the APA will continue to follow this matter with
great interest and with whatever assistance we can provide. In
that respect, the APA offers the following brief comments on the
draft legislation. We are aware of the concerns and questions of
SWAPA and SEAP. Rather than repeat those 1items 1in these comments,

the APA simply asks that State consider carefully the SWAPA and

the SEAP comments.
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COMMENTS ON DRAFT LEGISLATION®

1. New Sec. 08>62.040. POWERS AND DUTIES OF BOARD %

In addition to the powers and duties listed in the new sec—
tion, the Board should be given the power to limit the number of
licenses that it will issue. The absence of such a power 1is, the
APA believes, a significant flaw 1in the proposed legislation.

When a license 1is a matter of right and a state issues as many
licenses as there are individuals who desire one, a simply unwork—
able and unsafe situation develops, no matter what qualifications
and standards are set for a license. It inevitably leads to an
oversupply of pilots, which 1in turn, results in the worst manifes—
tations of competition in the provision of pilotage services. Such
competition 1is .inconsistent with the function of state pilotage and
with the proposed legislative recognition (new Sec. 08.62.005(b))
of the value of having pilots who are independent of the shipping
industry. Those few states that have experimented with unlimited
licensing have regretted it, and <hose states that have considered
it carefully have rejected 1it. (See, "Review of Chapter 310, Flor—
ida Statutes Relating to Pilots, Piloting and Pilotage," Report
of the Florida Senate Economic, Community and Consumer Affairs
Committee, January, 1986 (the "Upchurch Report™), pages 27-29).

A state should acknowledge and make it clear that it does
confer certain monopoly benefits on state pilots by controlling
the number of licenses it 1issues. In return for the monopoly
conferred by the license, however, a state regulates the pilots
extensively, 1including setting the fees that the pilots may

charge. This 1is the traditional way 1in which State pilotage has
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operated in this country. It has worked well.
We recommend that the following 1item be added to the proposed
list of Board powers and duties:
( ) determine the number of pilots based on the
supply and demand for pilot services and the public
interest in maintaining efficient and safe pilotage

services.

This 1is modeled after the provision in Florida®"s pilotage law.

Fla. Code Ann. 8310.061.

2. Sec. 08.62.160. ALLOCATION OF LIABILITY

A separate statement of legislative findings and intent
should be added to this proposed section. Such a statement
should say that the legislature finds that 1in order to secure to
Alaska®™s system of compulsory state pilotage the benefits identi—
fied in Sec. 08.62.005, and in particular to assure an adequate
supply of qualified, 1independent state pilots and to maintain
pilotage rates at. reasonable levels, it is necessary to provide
state pilots with protection from liability for damages that far
exceed the pilots® ability to pay. Further, the legislature
finds that such liability limitation will not 1in any way diminish
the ability of any party harmed by acts cr omissions of a pilot
relating to the pilotage of a vessel to be compensated for whatever
damages are suffered as a result of such acts or omissions. Other
state pilotage statutes with similar liability limitation provi—

sions contain such statements, which can be consulted.
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3. Sec. 08.62.160. MANDATORY EMPLOYMENT OF LICENSED PILOTS?
Sec. 08.62.180, EXEMPTIONS; Sec. 08762.185. CERTAIN
LICENSED PILOTS REQUIRED FOR OIL TANKERS
We recognize that the Alaska pilotage requirement was not

one of the 1items specifically considered in the review of the

existing Alaska regulatory system. Also, we are aware that the
draft legislation mainly continues the present language of these
sections. Nevertheless, the rewrite of the pilotage law presents
an opportunity to improve the present pilotage requirement, which
is somewhat confusing and employs language and terms that no
longer have accepted meanings. For example, Sec. 08.62.180 refers
to "vessels under enrollment”™ and vessels that are "registered."”

The Vessel Documentation Act of 1980, P.L. 96-594, 46 U.S.C.

812101 et seq., eliminated the term "enrollment™ and significantly

changed other terms used in the documentation of vessels under

. Jfl-5

the laws of the United States. A number of states have encountered

problems with their pilotage requirements that use documentation

terms made obsolete by the VDA.

We suggest that Secs. 00.62.160, 08.62.180, and 08.62.185 be

replaced with the following section:

(a) Except as may be specifically provided 1in sub—
sections (b) and (c) hereof, all vessels shall
be under the direction and control of a pilot
holding a valid license issued under this chapter
when underway on the navigable waters of the State
of Alaska and the approaches thereto.

(b) This section shall not apply to:

(D vessels exempt from state pilotage require—
ments under Federal law?

(2) fishing vessels documented under the laws of
the United States or registered in British
Columbia, Canada;
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(3) vessels propelled by machinery and not. more
than 65 feet, in length over deck, except
tug boats and towboats propelled by steam;

4) vessels documented under the laws of the United
States of less than 300 gross tons and tow boats
documr ted under the laws of the United States
and vessels owned by the State of Alaska, if such
vessels are engaged exclusively-

A on the rivers of Alaska, or

(B) in the coastwise trade of the
United States including Alaska,
Hawaii, and British Columbia.

(5) vessels documented under the laws of Canada, 1in—
cluding Canadian-flag cruise ships, engaged 1in

frequent trade between British Columbia and

Alaska, if reciprocal exemptions are granted by

Canada to vessels owned by the State ofAlaska

and those documented under the laws of the United

States? and

(6) pleasure craft.

(c) The Board may, by regula*- determine that certain
waters of Prince William sr id do not require the
use of a pilot licensed under this chapter subject,
however, to whatever conditions the Board may impose on
vessels moving on such waters without a pilot licensed
under this chapter and provided that any oil tanker of

50,000 dead weight tons or greater shall, when on such
waters, be under the direction and control of either a

pilot licensed by the state under this chapter or a
federally-licensed pilot whose duty station has been
on that tanker throughout that specific voyage.

As the above language 1indicates, the suggested section main-—
tains the exemptions from state pilotage under present Alaska law
— or at least our understanding of the exemptions. The APA 1is
concerned, however, that the present and the proposed pilotage
law has too many such exemptions. That subject 1is beyond the
scope of these comments. The APA"s general position 1is that each
state®s compulsory pilotage requriement should be as clear and as

broad as possible. Moreover, the pilotage reqgirement should not

give pilot boards so much discretion in applying the requirement
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or in granting exemptions from the requirement that: exemptions
are encouraged. Pilots and pilot boards should not: be faced with
the burden of responding to an unending succession of exemption
requests from every shipowner or operator who wants to avoid
pilotage.
4. Sec, 08.62.19Q: PENALTIES

The penalties that would be provided for failure to take a
required state pilot are 1inadequate. We normally recommend that

there be three available methods of enforcing a pilotage require—
ment: criminal penalties, civil penalties, and the recovery of
pilotage fees that would have been paid if a pilot had been

taken.

Although criminal penalties can be very effective, they
should net be the sole enforcement device. Because of the nature
of criminal charges and procedures and the burden that a state has
in obtaining a criminal conviction, experience with the use of
criminal penalties in other states has been disappointing on
several occasions. Lower-level state judges are often unfamiliar
with pilotage and pilotage law and extremely reluctant to find
individuals guilty of criminal charges 1in an area of the law and
with respect to a matter that they themselves may not understand.
Also, state prosecuting authorities are often jJjust as unfamiliar
with pilotage and are unwilling to assign priority to prosecuting
violations of pilotage laws, except 1in the case of major, headline-
grapping accidents.

Assuming that sufficient authority can be given to the Board
under Alaska 1law, we would suggest the addition of civil penalties

-6-
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similar in nature and amount to those that the United States Coast
Guard 1is authorized to assess for violations of federal pilotage
law under 46 U.S.C. &88502 and 8503. Such civil penalties provide
a state with a flexible and responsive tool for enforcing its
pilotage requirement.

Finally/ most state pilotage statues make a vessel owner/
operator or master liable for payment of pilotage fees otherwise
due of the vessel does not take the required pilot. In addition/
a lien 1is created for the payment of the fees. Sec. 08,62.170 of
existing Alaska law does recognize a lien but the lien is available
only when a pilot has been actually employed.

Recovery of pilotage fees and a lien for such fees 1is a very
effective and useful device for enforcing a pilotage requirement.
See/ Jackson v. Marine Exploration Company, 1Inc. 583 F.2d 1336
(5th Cir. 1978). Not only does it give an added penalty for
failing to take a required pilot, it allows for a measure of
private enforcement, id. The only caution here 1is that the
obligation to pay pilotage fees should be clearly presented as a

penalty provision, not as an alternative to the requirement to

take a pilot.

5. ANTITRUST IMMUNITY

We understand that one of the intended objectives of the
proposed legislation is tc provide the pilot associations with
immunity from the antitrust laws in connection with their pilotage
operations authorized under the pilotage statute. The APA supports
that wholeheartedly. We need not discuss here how antitrust suits
are becoming a potentially crippling influence in state pilotage

-7 -



0

1 —90 THU 19 t1-3 KURRUSS8.KIRCHNER

today. The State of Alaska 1is to be congratulated for deciding

to deal with this issue head-on.
it is not apparent how the draft legislation would provide

such immunity from antitrust laws, however. This should be stated

clearly in the legislation. Further work needs to be done on

developing suitable and effective language. The APA does not have

a suggestion at this time but intends to work with SWAPA and SEAP

and may be able to recommend specific language orat least a

legislative approach in the near future.

Respectfully submitted,

Paul G. Kirchner

KURRUS & KIRCHNER

Counsel to the American
Pilots®™ Association
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STATE OP ALASKA
OFFICE OF MANAGEMENT AND BUDGET
DIVISION OF POLICY

COMMENTS OF THE AMERICAN PILOTS" ASSOCIATION
ON
REVIEW DRAFT OF "THE ALASKA MARINE PILOTAGE STUDY"
November 5, 1990

The American Pilots®™ Association (APA) appreciates the
opportunity to comment on the Review Draft of "The Alaska Marine

Pilotage Study" (the "Study").

The Study 1is a very 1impressive document that evidences a
thorough and objective review of Alaska state pilotage regulation.
It provides accurate and useful 1information, thoughtful analysis
of the strengths and weaknesses of Alaska®s regulatory system, and
well-considered recommendations for improving the system. The APA
is particularly pleased with the Study"s acceptance of the need
for improved training and entry requirements.

To the extent that the Study®"s recommendations are embodied
in the proposed legislation to modify the Marine Pilots Act, the
comments of the A"" on the legislation address the underlying
recommendations ano .11 not be repeated here except to express
again the disappointment of the APA that the Review Draft of the
Study does not recommend Ulimiting the number of pilots.

The APA does offer the following minor comments or sugges—

tions on the factual discussion in the first part of the Study.
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1. Page 1 - Description of State/Federal Pilotage Jurisdictions
The description of state pilotage jurisdiction should include
not only foreign-flag ships but United States-flag ships on

foreign voyages as well.

2. Page 4, Note 8 “VYVessels Sailing Under Register”

Technically, the U.S. Customs Service has never granted per—
mission to American vessels to engage 1in foreign trade. No
permission is necessary for such trade. Indeed, at least until
the Vessel Documentation Act of 1980 went into effect 1in 1982, it
was not necessary for a vessel to have any document at all in
order to to engage in a United States foreign trade. It might be
better to state that vessels sailing unier register are United
States-flag vessels engaged in a foreign trade or in any trade

other than one requiring a coastwise, Great Lakes, or fisheries

license.

3. Page 4 Voluntary v. Compulsory Pilots

This discussion seems to confuse two different concepts,
viz., compulsory v. voluntary pilots and independent v. employee
pilots. Compulsory pilotage does, in fact, refer to a pilot who
is used by a ship under compulsion of law, whether federal law
or state law. A federally licensed pilot on a United State-flag
coastwise vessel (use of the term "enrolled"” to refer to a vessel
engaged 1in the domestic or coastwise trade 1is no longer accurate)
is a compulsory pilot who is required to direct and control the
vessel under 46 USC 58502(a). Conversely, some state pilotage

requirements are considered voluntary, e.£., Oregon®s.
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The federal pilotage requirement can be met with a federally
licensed pilot who 1is? a member of a vessel™s crew. There are,
however, some groups of federally licensed pilots who operate in
particular ports, are not members of vessels® crews, and go abroad
vessels only when the vessels are moving in the port. Pilots 1in
these groups operate somewhat 1like independent state pilots,
although 1in some cases they enter into employment contracts with
vessel owners and otherwise can be more accurately considered
employees.

Most state pilots are required to be independent of the ves—
sels and vessel owners for which they provide their services.

They are more correctly viewed as officials or agents of the state
that licenses them. This is one of the distinguishing features

of state pilots. Ironically, Alaska 1is one of the few states 1in
which a state pilot need not be independent of a vessel or its
owner. The oil industry and certain people with an interest 1in
pilotage have pointed out to the APA that there 1is nothing 1in
Alaska law to prevent a vessel owner from employing a compulsory
Alaska pilot to serve exclusively on 1its vessel. As the APA has

observed, this 1is one of the shortcomings of the Alaska system.

4. Page 8 Apprenticeship/Deputy Pilot Programs

The description of these types of programs and the differences
between the two is somewhat inaccurate.

Although all programs vary, we are not aware of any appren—
ticeship program, at least of an APA member, that 1is independent

of state oversight. A state with an apprentice program typically



accepts and assigns applicants to the program, which 1is run by
the pilot association. Thereafter, the pilot association or 1it3
members may be required to certify the progress of the apprentice
in the program in order that the apprentice may move through the
apprentice-deputy progression and receive increasingly broader
state licenses. This process 1is not free from state oversight,
however, and the state control is present from the start of the
apprenticeship.

The real distinction lies primarily in the level of prior

experience required and the resulting extent of training involved

in the two programs.

5. Page 11 Pilot Liability

It is not true that "maritime law generally holds that pilots
are not personally liable for damages caused to life, ship and
facilities."” In the absence of liability limiting or exculpatory
provisions in statute, regulation or contract, pilots are always
personally liable for their own negligence. The fact that until

recently it was rare for pilots to be sued and have damages

assessed against them was the result of two factors. First, the

limited resources of a typical state pilot were considered as
making a judgement against a pilot of dubious value and, under
most circumstances, not worth the expense of the litigation.
Also, because of the tracitional maritime law principle that a
vessel (in voluntary and compulsory pilotage settings ) and a
vessel owner (in a voluntary pilotage setting) 1is liable for the

negligence of a pilot, it is not in the interest of vessel owners
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to obtain a finding of negligence on the part of the pilot.

The discussion in the Review Draft is correct 1in suggesting
that the traditional liability situation may be changing. Pilots
are being sued with 1increasing frequency? the noncompulsory/
compulsory test for applying the master/servant rule for deter —
mining vessel owner liability 1is losing its rationale (the test
really should be independent/employee rather than noncompulsory/

noncompulsory); and state and federal oil pollution laws are

creating increased uncertainty 1in this area. All these factors

make limiting pilot liability more urgent than at any time 1in the

past.

CONCLUSION
The APA appreciates the opportunity to comment on the Study.
We 1look forward to continuing to work with the State of Alaska

in improving 1its state pilotage system.

Paul G. Kirchner

KURRUS & KIRCHNER

Counsel for the American
Pilots®™ Association
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IIr.brad Pierce, Ms. Marilou Madden
Pilot StudZ Group/Governors Policy Office
Office of Management ana Budget

PO Box AD

Juneau, Alaska 99811-3568
November 5, 1990

Dear Mr. Pierce and Ms. Madden,

| am particularI.Y Interested In any efforts to upgrade the existing levels of professionalism ana
competency of pilotage in this State, and to furthering the pilotage profession in general. Your
efforts in conducting the survey and review are commendable, however, some aspects of the fact-
gathgnn% are already' flawed, and some areas merit considerable additional stud'/ by the reviewing
parties It the recommended chanaes are to achieve the desired result.

To elaborate on these remarks, | offer the following:

|.) The State of Alaska has a duty to follow democratic principles of representation in matters
such as this, which intimately concern the rights of individuals to pursue their profession.

at The pre.qor. faffeiag made BY Mr MNaiii-V anid fIftxore nt LAD gro nnf §n.ilf ropr-ocomiwo r* ftic
views of tne 40-odd oiiots wno earn their livings ov oiiotina in S'..meast Aiaska " his is due to
the fact that, although all cf those pilots, memcers and contractor; alike, must contribute an equ-|
doi’ar amount na funding tnose presentations twiHmaiy or not;, ano omv nine nave a fuii vote In
the affairs of the Association.

hll) Tl‘:,wcjov'flj,\\t/@t )mEv\@rm wi iMM i ib -il-l.-v\/w Iml’«\ln w-mm Ithgb%(\:/tQLr\l- iiovic< r.W > rr\/’
accessioie toarestricted tew memoers or xmk because o1 internal implicit prohibitions in tne
Bylaw: of the Assaciation. { SEAP Bylaws Art. V!!I, sect 4). Enforcement of this prohibition is
accomp||sheg&|ul\r}£er threat. or{expulsmn tand consequent unemployment; ov tne oiscioimarv
{:i‘r.ljrje‘r': IN€ i Usiuviny 1 ]

II.) Factual inaccuracies have already been introduced to this study by parties whose views are
ovenwpiahtea For example-

a) Mr Cloudy's letter of 6/25/90. attached to the M.uov Draft, on d 3. states as follows™ non-
member pilot Is charged...oetween 23® and loo of the tariff receipts %enerated bY the
nonmemoer pilot depending upon ms license level These funds are  shared eauallv Dv the
member pilots." In fact, those funds are net distributed equally at all, with some members
receiving more than double tne amount aiven to otners

0'; Mr Clouav s letter p 2 92  Almost all of these non-member pilor? came n :Eap wim iittie
mere than entry-level qualification;, and without exception anyone wnc wanted ™ "*am up was
given me opDortunity toooso For the most can, However, tnese nonmemoers nave ceen content
to skim off the cream in the Bummer and very reluctant t: come back in the vr:er and a\a:!

themselves of training-uo opportunities in fagt a suos-tantiai portion ot :i=1 i contractor o-o:
IIWAtA"CIO rr nr " A,p.i «lb LWV | J-[.U]-A/\ vsit p[m D\Jm \;$I9€'I]) II rJJJQC T\Mt

T.otw W .~b, 1l cramt sd oyl

eu*orr to train up w tne ww”r



o fil* CioLiliy ?letter, p 5, f13,08.n1 . Exper [ence gyer the vears has shown that the masters
WAlE not IHMNWP ﬁmﬁ' RO F?QWL? atiryi moilpt'e, M%}/ roange. "~ Ip ?S\U @QFAD & [ mmfmf >
number of written and verbal oilot performance reports bv vessel masters in the past three vears
alone, and has generally ignored and discouraged those reports

c) Marine Pilotage Stud'/ draft, p 4,13, "By contrast, it tsestimated that less than 50 federally-
licensed pilots are employed regularly, primarily on coastwise oil tankers." in fact, the ferry
systems of Alaska and Washington alone employ over 150 such federal FP”OtS' The federally
licensed independent pilot infrastructure on the East coast (interport Pilots, Northeast Pilots, ana
various docking master organizations) alone easily employs over the stated fifty pilots operating
under federal licenses.

[nciting the above items, mﬁ intention is not to discredit any of the sources of the stated
information, but to direct the attention of the group involved in this stud'/ to the need for greater
objectivity and consideration of the ioosided forces already work mo on their effort

Additionally, I would ask that the study group consider seme of the more abstract aspects of the
regulated monopoly issue before it embraces that concept comPIetely. For example, are marine
pl|ﬂ8 astalclags going to be denied the protections offered toall other citizens under existing
antitrust law"

Pilotage, unique a profession as it may be, does not have to be separated from the mainstream of
professional classes in such matters as emplo%m_ent accessibility and eauitable compensation. Nor
does our business have to be dominated by archaic, dictatorial, or nepotistic practices that might
have gained statutory approval in other states many years ago.

| believe professional standards for oiiotaae m Alaska should be enhanced and elevated to the
highest possible level, yet I am not convinced that a regulated monopoly assumes such a scenario. A
lack of competition does not assure competence. Similar arguments have beer made tn other
transportation industries (the airlines, notably), that safety is compromised if competition s
pedrmgt_ed, yet State and Federal policy nts not accepted trie anticompetitive argument in those
Industries.

It might reasonably be argued that Association policies do not in fact promote enhanced
professionalism or competent pilotage. The record of disciplinary oolicv of SEAP, for example,
reveals thatthe Association has never proceeded against a pilot for pilotage errors which have
resulted in groundings or damage or destruction to prolperty and environment, even wnen the State
has determined pilot fault, Nor has it in instances of alcohol or drug abuse, despite the stated
authority for sucn discipline in tne misconduct sections of its Bylaws and Operating Rules.

Given tne incidents of alcohol and drug-related problems in our orofes-' mr  cordor
inaction by the Association, it may be be fairly inferred that the preser.i. *in the
Ooeratina Rules and Bylaws ofSEap pertaining to this type of profession*. ... :t reflects

only a political concern, and net aconcern for the sober and competent performance of pilotage.

Earlier this year, Mr Cloudy drafted extensive changes to the Misconduct section of the Bylaws of
SEAP giving even proaoer cowers or discipline to me Boarg of Directors ot me Association wnne
those measures have not as yet been adopted bv SEAP, thed nonetheless represent the direction Mr
Oouov (ann presumably certain pilots) would lire to see our Association go m usdisciDimarv
powers Among the proposed rules were the following

<sma MAP 1 mini



Lobbyin%tne Board or Marine Pilots or tne Alaska legislature in oiiotaae matters without the
pr tor author ization or tne Board of Directors first
Ottense (Expulsion)”

"Any conduct or behavior detnmentai toeither or both the Association and tne reputation of its
membership. Third offense (Expulsion)."”

It is not difficult to understand the power that such broad disciplinary discretion given to an
Association controlled bv tew pilots would nave Thev would literally nave the power to bring

financial ruin toany pilot who should question their ways.

The State must Investigate disciplinary policies of the Pilot Associations and safeguard them from
being mereiy a vehicle for advancing the views of an empowered minority.

if the State of Alaska is toapprove or enaorse the operating procedures of the existing
Associations, and sanction their total control over the profession, it must first and foremost
review the internal procedures of the Associations, This task in itself is formidable, given funding
and staffing constraints on the State Department of Law, and the well-funded Interests who will
seek to preserve the present inequities Association procedures must be regularly reviewed by
disconnected parties to assure and promote fair and democratic prmmﬁles. Above all, the
Associations cannot, as Mr. Cloudy suggests in his letter, be the “watchdogs” over themselves.

The issue of group liabilitv for shio accidents is appropriately stated asa primary concern among
F’H.ots,. but other areas of group liability should also be addressed. For example, liabilities for
itigation costs and |eaal settlements of-SEAP have been spread udop contract pilots who have no
vote or representation in the Association, and are not responsible for the actions which
precipitated the liticatmn  This is another area of 'liability wrier will iiKelv not oe brought up bv
*he funded roprssentatlYOs of SEAP  «faicfa f'e “tat® must

I o wvarw o+ imsonno vy BGC wv w108 By VLM M <Rl 1 Ll dclalsatiine,
and to increase fees for iicensma " must insure that income and expensing procedures are
equitable andegual to trie .von: perf'cmct !f “v'eme differential'* a¥3permitted they must b3
tied to nigher license or senioritv.ana mere must aiso be proportionate expensing On tne matter
of increases license fees to fund increased State intervention, The State cannot expect a pilot who
earns $30,000 00 annuaiiv to oav the same licensing fee as a pnot who earns $ 150,00 00

in.Summary. if tne Mate or Alaska is toendorse or approve tne existing infrastructure of Pilot
Associations, it must first accomplish avigorous and comprehensive review of their Bylaws,
Operating Rules, Articles, and other documents. Tms should be accomplished with particular
regard to estaolishing and maintaining the rights of pilots, as for other citizens, under the law, tc
due process, free speecn, and freedom to pursue a livillhood in their chosen profession,

rms task must not be underestimated Tne State should be mindful of the special interests within
the pilotage community, and give equal credence tc each of the pilots whose welfare is directly
affected, not lust an entrencned minor uv

-.espectfulty,’
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November 15, 1990

State of Alaska

Office of the Governor

Office of Management and Budget , .
Division of Policy R VA w1
P.0O. Box AD

Juneau, AK 99811-0164

Attention: Brad Pierce, Marilou Madden
Dear Mr. Pierce and Ms. Madden:

I want to thank you for the copy of the Alasxa Marine Pilotage
Study and the draft of a proposed Alaska Marine Pilotage Act.

Our Organization represents approximately 1,150 marine pilots
throughout the United States, the Panama Canal and Puerto Rico,
as well as masters and deck officers on American flag ships.

We are concerned about the treatment of two issues in the report
and proposed legislation that have the potential for serious
consequences at some future time.

First, there 1is an absence of any requirement that pilots provide
service through an association. Secondly, there 1is no provision
to limit, either directly or indirectly, the number of licenses
issued. The issue of permitting pilots to work outside the
structure of an association and an unrestricted number of
licenses are closely related. One permits competition and the

other encourages it.

While these issues may not seem critical under the present
circumstances in Alaska, failure to address them now could result
in an orderly pilotage system collapsing in the future.

A policy choice must be made whether to have a regulated pilotage
system that serves the interests of the State, or a competitive
business that serves the interests of the shipowners.

IT the safety of shipping and the protection of the marine

environment are the first priority of a regulated pilotage
system, then the pilot must be insulated from the shipowners

Intermationel Marine Division of tre Intemational Longshoremen®s Association AFL CI10 .0
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competitive pressures. It is unreasonable to expect him to give
the highest priority to the State®"s interests, if doing so will
expose him to retaliations 1in the loss of future assignments.

If shipping companies are permitted to select between competing
pilots, it will place effective control over the pilot in the
hands of the company whose interest in public safety and the
marine environment are tempered by economic concerns.

The public interest is best served by protecting the pilotage
system from competitive pressures, and making it clear 1in law and
regulation that the pilots first and paramount duty 1is to the
State acting through the Board of Marine Pilots.

You have pointed out in the study the need for an organizational
structure to administer an efficient pilotage service. The
service has to provide pilots, central dispatching, employees,
boats and equipment, pilot stations, radio and communication
equipment, transportation, training and administration of the
whole as a system.

Permitting a pilot to work outside the association undermines the

system. It will not only create a competitive climate, but
removes revenue that should go to support a unified system. The
infrastructure of people and equipment required for a reliable
system can not be supported on an individual basis. The

possibility that members could leave an association to operate
independently inhibits long range planning and the commitment to
undertaking financial obligations in equipment, Tfacilities and
personnel to provide services. In the unfortunate cases 1in other
states where pilots have broken away from associations there 1is
always a significant decline in the quality of service.

The Board of Marine Pilots should be authorized to recognize an
association as exclusive representative of pilots in a port or
region with control over dispatching and collection of fees.
Recognition should be dependent on the requirement that their
bylaws and working rules be approved by the Board and that they
contain a plan for the efficient maintenance of a reliable
pilotage system for their port or region.

We would also urge that consideration be given to the Board being
authorized to establish the number of licenses that can be issued
to a number sufficient to protect the commercial interests of the
State. That number could be established periodically on an
informal basis, or on a formal basis after public hearing, after
a review of expected traffic volume, expected attrition rates
among pilots, or other relevant factors.

INTERNATIONAL MARINE D*VISICN OF ThE INTERNATIONAL LONGSHOREMEN S ASSOCIATION /AH-CIO
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IfT we can be of any assistance in providing more detail on our
views, please contact us.

I must congratulate you on a very thorough and fine report. It
is one of the best analysis of pilotage that I|"ve seen.

Sincerely,

Vice President, Pilots

INTERNATIONAL MARINE b ivis.cn 3r "ME NTERNATIONAL LONGSHOREMEN S ASSOCIATION AA-CIO
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ZIEGLER, CLOUDY, KING& PETERSON

MEMO  November 19, 1990
TO SEAP Board of Olrectors
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Our File 29.039.47

A review of the U.S. v, Alaska case crted by Gary Amendola as well as
Prror U. Supreme Court cases on the same su éect discloses that
he decrg Ecgt IS ot In ornt The Ias]ka case Involved nterpre atron

aﬂd h&l me]r%s Cco troSof %trl an as dea%sﬁgwtﬁetqte h8 OW ; d ?aees
Su mer ed an S Act ave se raI sates title to su mer eb an a

| heir ™ wa ers” OUS U. %J (het erOUl‘t merge

an s case determrned e uestron 0 I not a ar
trcu ar water was H aters”, would etermrne g
ref erence t Conventron on the Terrrtorr% e(xp the ontrguou
Zone Un er t de |n|t ns a bay with ea ands In ex ess o
lles at . woul consr nand waters | ol Y 51
hUru )( ourt Bd hat t e are nP nlet Inv Ve
qualify Istoric , there ore against Alaska

Wrth regard to the orI and dr|II|ng rrghts In question,

Consequentl nerther the Alaska case nor prror cases on the same
subject aﬁ( with n ﬁltuegtroq] gat&onal control over
wat s whic side the de nrtron 0 waters Histor-

|ﬁa¥ states hve controlled navrg%tron eyon their |!]and waters
ro% je territorial seas out to “the high “seas line. . This right Is
reco |ze Article 1 the ‘above-referehced Convention, As ornt

out In the AIaska case, this ri ht Is a characterrstrc of territorial
seas and exercrse] of that control ate | not serve to convert
the area Into an historic bay for su merged and purposes.

|n|on 1(Ihe answe e guestr n ¥ Colrnrnco Invol es a
con o\er Pon 0 Imits 0 territorl seas an
contro navr atron the eon but a consr erat on o t e Russian on

vention |ne reat of Cessron runnrn north from the mid-poin
between Litt| e an z% )f)rorne de a a out 6% atrtude wer outsrrﬁe o}

he headlands of Kotzebue Sound any event, the answer will no
tH d/ lands ‘under the Submerge d

found In cases dealing wi submerge
Lands Act.
Sincerely, A
C ~FB”"™ rnrtoffT '
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CLC:cz

Z1CLC



AMERICAN PRESIDENT LINES, LTD.

November 19,1990

Ms, Mary Lou Madden SIR / N\ J ; . #ii]
Mr. Brad Pierce

Division of Policy

Office of Management and Budget

Office of the Governor

P. 0. Box AD

Juneau, Alaska 99811

SUBJECT:  PILOTAGE ACT DRAFTING GROUP
STATE OF ALASKA

To whom it may concern:

American President Lines has recently become aware of your intention to rewrite the State of
Alaska Marine Pilot Act. Because we are a customer of the South West Alaska Pilots
Association, and a frequent caller at lliuluk Bay, Dutch Harbor, we would like to take this
opportunity to present our views on Alaska pilotage. We present these comments in the hope of
assisting you in this task.

First, we feel that the State of Alaska should be the primary authority for managing and
controlling pilotage within the stato's area of jurisdiction. The present system has caused us
concern because of the lack of control and enforcement in keeping the approaches to the APL
berth in lliuluk Bay, Dutch Harbor clear. In early 1990, when the hay hecame congested with
anchored vessels blocking our approach to the APL berth, local authority suggested we request
USCG assistance. The USCG-Anchorage felt it was a local Dutch Harbor matter, (between the
pilots) and tnerefore recommended to let them work it out. Fortunately all parties came to a
gentlemen's agreement and with a few minor exceptions things have worked well. Regardless,
many management hours were spent seeking solution.

APL has considerable experience dealing with pilotage in Asia, the mid-East and the West Coast
of the United States. The solutions we have obtained in one area, in many cases, are not
acceptable in other areas. Therefore, we recognize that our experiences may not assist you, but
in almost every case one factor was evident: We had great difficulty locating a single point of
contact to deal with.

Sometimes, pilot associations become fixed in their mode of operations and changes in the
industry are not taken into account; this easily becomes expensive and time consuming. In cases
like Dutch Harbor it may make the difference in whether the ship will make the call. In the
intermodal transportation husiness schedule is the key to success. We urge you to consider an
element that will permit customers to communicate their concerns and problems for coordination.

1800 Harrison Street
Oakland. California
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We must state that we have had the greatest cooperation and assistance from the South West
Alaska Pilots Association and would like that relationship to continue. We have trained our
masters and crews with these pilots and they are familiar with our ships and their equipment and
they function well together.

Few industries require less continuing education than the Maritime Industry. QOur experience with
having pilots join our senior ship officers" in their ship handling and bridge team operations training
has proven worthwhile and is recommended. Training is expensive, and time consuming. The
training of pilots in hasic, advanced and continuing education programs is frequently rejected by
those that need the training most. Procedures that require pilots to undergo continuing and when
needed, remedial training, is essential. Today there are a number of places wEre useful training
may be accomplished, but unfortunately they are all located in the East. A facility is needed on
the West Coast. The California Maritime Academy is endeavoring to acquire a ship handling-
bridge operations trainer. | am sure they would appreciate your support; and we urge you to

support CMA.
Essentially, we engage pilots for the following reasons:

1. They provide local knowledge; . .
2 they are familiar with the tugs and docking/undocking procedures, and

3 they reduce in-port transit times. ,
4. They increase the margin of safety in protection of vessels & port facilities.

The premise of pilotage is to provide safe, efficient and reliable service for visiting ships that are
not familiar with the port; in most cases state pilotage laws support this premise. To guarantee
this service and maintain quality, states must be involved in some form of monitoring the quality
of the pilotage service, providing for the public protection, and providing legislative assistance to
the pilots to operate a reliable, efficient service which permit an adequate income. This service

should be supported by fees.

We find, especially on the West Coast, that tug and pilotage costs have become the highest port
costs. The trend has been for all pilot services to attempt to obtain near equal net incomes,
regardless of the differences in the tasks to be performed. Eﬁuanimity is not factor in shipping
rates and therefore, not a factor in compensation. We are firmly committed to fair and equitable
compensation for tasks performed, and additional costs for additional work. Escalating labor and
Fort costs can only be passed on to our customers; at some point our customers will seek other
ess expensive carriers. There are only two U. S. Flag liner carriers operating overseas from

Alaska ports now.

We are eager to assist you in your task, and will gladly provide you any material or discuss any
points you desire. Our Eurposells to make our experiences available to you so that you may put
together a pilotage law that provides good pilotage to all.

Respectfully,
AMERICAN PRESIDENT LINES, LID.

John G. Denham
Assistant Marine Superintendent
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* P. 0. BOX 8100
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November 23, 1990

Mr. Russell Sell*
1727 W. 11th Avenue
Anchorage, AK 99501

Dear Russell:

Please find enclosed the only information 1 have on Deputy
Pilot Programs. At this time, Mr. Bill Schechter is listed
as a contact for the Sandy Hook Pilots on this news release.
The American Pilot Association might be able to provide
additional information on other Deputy Pilot Programs.

Their address 1is 1055 Thomas Jefferson Street N. W., Suite
404, Washington D. C,, phone 202-333-9377,

A Pilot Training Program for Southeastern Alaska Pilots
should include the following as minimum requirements:

1. Each port in Southeast Alaska must have been
observed at least three times prior to docking
or undocking a ship at that port.

2. Has CO docking and undockings at ten different
docks 1in Southeast Alaska, with a state
licensed pilot.

3. Has conned a ship transiting Wrangell Narrows
three times north and south bound.

4. Has conned a ship transiting Peril Straits
three time9 east and west bound.

5. Has conned a ship transiting Olga and Neva Straits
three times north and southbound,

6. Has conned a ship transiting Tracy Arm Bar three
times inbound and outbound.

7. Has attended at least one simulated shiphandling
course and A.R.P.A. course,

The three step tonnage license system the state
has now should be maintained and all pilot
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trainees must go through the stop system. This
proposed training system would take fl pilot
trainee 3 to 5 years with the exception of the
conning transits in narrow channels. These
transits would require a pilot additional time
and would be endorsed as they were completed.

The proposed trainig program would be a good start, and will
take some refining and a broader concensus before being

adopted by the Pilot Board.

If 1 can be of further assistance, please advise.

incerely,

-0 .
Dale 0. Collins



SAN FRANCISCO BAR PILOTS
P.O. BOX 26409

SAN FRANCISCO, CALIFORNIA 94120 STREET ADDRESS:
415-362-5430 NORTH BULKHEAD PIER 7
FAX 415-982-4721 SAN FRANCISCO, CA IMIII

November 28, 1990

Mr. Bob Pierce

Ms. Marion Madden
State of Alaska

Office of the Governor
Division of Policy

P. O. Box AD

Juneau, AK 99811

Dear Mr. Pierce and Ms. Madden:

Thank you for the copy of the Alaska Marine Pilotage Study and the draft legislation
amending the Marine Pilots Act. We found the Review Draft extensively well researched

and informative.

In Section 175 Pilot Organizations it states that marine pilots may form themselves into
associations, provided they are not in conflict with the laws of the State of Alaska or of the

United States.

We have found through our history that it is a requirement for pilots to belong to pilot
associations, with attendant working rules, you are inviting individuals to work outside
organized groups. These independent pilots, in our past experience are more directly
controlled by; the shipping companies whose interests may not always be safety to the
public and the marine environment. We have concerns that these individuals may place
economic security above safety.

The specific number of pilots issued licenses is not addressed in the legislation. After
establishing the expected traffic volume for each area, the number of pilots needed to
provide service with adequate rest, attrition rate among pilots, and other factors involved,
a sufficient number of state licenses can be issued. While not immediately important
under conditions in Alaska now, we think that failure to address these issues could bring
problems to your pilot system in the future.

If we can be of any assistance to you in the future, please feel free to call on us.

Sincerely,

A. J. Thomas
President

AJT:fmb



PO BOX 730 « DUTCH HARBOR. ALASKA 99692 « 907/58 M 240
FAX 907/581-1372

November 29, 1990

DEC4 1990
State of Alaska DIV. OF OCCUPATIONAL LICENSING
Board of Marine Pilots
P.0O. Box D

Juneau, Alaska 99811-0800
To Whom It May Concern,

We appreciate the opportunity to provide comments and input
about and into the proposed modifications to the State Marine
Pilotage Statute. We anticipate that we can participate in a
constructive manner during the Board®"s public meeting on
December 17th. We expect that the format of the meeting will
be such that we shall have adequate time to discuss the
specifics and language of the proposed legislation.

We offer the following comments regarding the proposed
modifications to the marine pilotage statute.

General Comments:
1) We agree that any real or perceived ambiguities as to the
Board®"s authority should be clarified by statute.

2) We agree that the make-up of the Board should be re—
constituted to include a pilot from each regional functioning
pilot organization. IT the State is represented on the Board
we"d suggest the position be filled by a representative fronm
the Office of Management and Budget.

3) We agree that pilots should be required to have some form
of continuing education requirement. As a minimum we would
suggest a peer-evaluation requirement.

4) We agree that 1licensing should be done on a regional-
specific Dbasis. We suggest that the exception to the
exclusive region Jlicense should only include general ports
that are the destination or starting point for ships that
generally transit between regions on a regular basis. This
would prevent the need for a particular shipto have to
change pilot groups enroute.

Consideration should be given to those who presently have
licenses for more than one region so that they don"t lose
what has been expensive and difficult to obtain. Perhaps a
way can be found to allow them to designateone of the



regions as their working region for a license period - 1i.e.
two years. When they elect to work 1in another region they
must present evidence of having refamiliarized themselves
with that region but not have to re-license for the region.
Such a provision can accomplish the goal of localized expert
knowledge and the restriction of only working 1in one region

at a time.

5) We agree that tariffs should be based upon regions and
the operating costs of the regional pilot organizations. We
suggest that since all pilots are required to charge the
tariff that those pilots who <choose not to be part of a
regional pilot organization be required to contribute an
"overhead contribution” out of each tariff collected to the
pilot organization on whose operating costs the tariff was
based. We will support other alternatives that resolve the
problem of balancing the constraint of trade arguments when a
qualified pilot can not get into a pilot organization and yet
is faced with the reality that piloting is best done through
an organization and central regional dispatch service.

6) We agree that pilot organizations should have training
obligations. We do not agree that the organization needs to
bear any costs for such training unless allowed for in the
tariff or done on a voluntary basis.

7) We agree that the Board (after reconstituted) should have
the power to approve the operating rules and training program

of each regional pilot organization. We suggest that
statutory language be approved that specifies the criteria to
be used in the approval process. There also needs to be an

appeal process if the Board does not approve the pilot
organizations rules, etc.

8) We agree that organization training should begin after a
candidate has a Coast Guard license for enough of a region to
allow meaningful training and after passing a State Board
examination.

We suggest that language be put into the proposed statute to
incorporate the following concept.

The Board in consultation with the regional pilot
organizations and agents knowledgeable about shipping needs
in the region determine the number of trainees reasonably
expected to be needed in each region. After meeting the pre—
training requirements the 1individuals selected by the Board
would be assigned to the regional organization for training.
During the training program the evaluations prepared, the
trainee would be sent to the Board.On the basis of the
evaluation the Board would have the authority to cancel an
individual®s training. Once an individual has completed the
training in a satisfactory manner and licensed the individual
that person would be eligible to join the pilot organization



for dispatching. The organization would have the right to
charge a buy-in, or affiliation, fee and to pro-rate on the
basis of coverage, tonnage etc., subject to the Board®"s
approval of the organization®s operating rules. However, the
newly Jlicensed individual would be free not to associate with
the organization.

9) We agree with the proposal for the Board to hire a pilot
coordinator.

10) We agree that minimum standards for entry into the
profession should be written into the statute providing that
the variation 1in regional shipping and pilotage needs 1is
adequately provided for.

11) We agree that pilots should, by statute, be protected
with a limit of liability.

The limit of liability statute should also specifically
address pilots 1in training and pilots engaged 1in supervising
of trainees.

12) We agree that the law should provide that there can be no
cross-over Jliability from one pilot to another and from one
pilot to the organization.

13) In general we agree with the concepts underlying the new
statute but feel that specific terms and phrases in the
proposed statute need to be clarified and made more specific.

IfT the above concepts are too difficult to get into statutory
language we suggest that the <changes to the statute be

limited to the following.
a) Reconstituting the membership of the Board to
include a pilot from the dominant organization

serving western Alaska,.

b) Clarify the powers of the Board to set tariffs by
region.

C) Direct the Board to regionalize the waters of the
state.

d) Allow the Board to have different entry and
licensing standards by region.

Again, thank you for the opportunity to comment.
Sincere Xvo . n

Capt. dud Duyu, ndimyei
Alaska Marine Pilots



UNITED NEW YORK SANDY HOOK PILOT"S BENEVOLENT ASSOCIATION

AND
United New Jersey sandy hook pilot" benevolent Association
201 EDOEWATER STREET . CAOIt AOONCas
STATEN ISLAND. N, Y. 10300 HOOKPILOTS <NEW YORK
TEL, (710) 440-3900
. FAX (710) 447-1502
NSWFi RBLKABE
FOR IMMEDIATE RELEASE
Contact; Bill Schechtor
(212) 751-4532
SANDY HOOK PILOTS — LONG APPRENTICESHIP

PRECEDES TRAINING THAT NEVER STOPS

STATEN ISLAND, N.Y., June 27, 1990 ... No Sandy Hook pilot
achieves the rank of Full Branch Pilot before completing 14 1/2
years of rigorous, formal training - Tfollowing a college degree,
(including some from the merchant marine academies). This means
that the typical Sandy Hook pilot doeB not complete maritime

training until age 37.

But it doesn"t end there. Once a Sandy Hook pilot attains
the highest branch license, there®s further training at the
expense of the Pilots Assooiation. It"s off to Grenoble, France
to a school for pilots and captains of large vessels via scaled
models in a controlled environment. And other schools, such as
the MITAGS (Maritime institute of Technology and Graduate
Studies) in Maryland and the Seaman®s Church Institute in New
York, provide updated training on the bridge of commercial
vessels. All such schools offer state-of-the-art simulation

courses.

(more)
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Sandy Hook Pilots Training - 3

The procesa begins aboard a 45 foot motorboat, learning to
follow the pilot boat at *oa in all weather conditions. Within
four years, the candidate is expected to earn several licenses
and certificates, including a Coast Guard motorboat-aperator”'s
license and a Federal license (master and pilot first class). In
the following two years, he must earn at least 10 endorsements to

tha Federal licenses which enable him to extend his geographical

reach for pilotage.

At this point, the candidate still must pass an extensive

State examination to become a State pilot.

The Sandy Hook Pilots Association maintains a training
program at its statan Island headquarters, conducted by a
maritime veteran, a retired soa captain. The training system was
accredited in 1974 as a "Program on Non-Collegiata Sponsored

Instruction”" by the New York Board of Regents.

The apprenticeship phase lasts seven and one-half years,
under constant supervision of senior, fully-qualified pilots.
Learning 1is based on practical experience - actual on-the-bridge
training, seeing and experiencing port conditions and ship
characteristics, supplemented by classroom work on the latest

developments and techniques.

Knowledge gradually passes from a senior Pilot to the
apprentice - first with smaller ships, finally with the largest.

(more)
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iftndy Hook Pilots Training - 3

trainees must also meat all requirements of the state Board of
Tommiesionera, before attaining the rank of State Pilot. During
that time, trainees ride more than 500 vessels through waters

they hope to pilot.

Before reaching Full Branch Pilot status, Sandy Hook pilots
gjgmuat ride more than 1,200 vessels through waters under the*
| 8A8aaciation®"<» jurisdiction. They work their way up through
Bclaasificatione of increasing ship draft and tonnage. They must

pJhold New York or New Jersey Stats certification as well as

"Federal licensing. They must be a fully-qualified Master Pilot.

While seven-year phases may seem long to the uninformed,
® there7s a lot to learn and a heavy responsibility to bear. Each
Happlicant who completes the apprenticeship and deputy Pilot

mtraining cornea through with a gut feel for the tricky geography,

1 wind and weather of the entire harbor area, 1including Long Island
I Sound. They are able to draw complex, color-coded maritime
I charts from memory - hundreds of depth lines, buoys, aids to

| navigation and obstructions for waters stretching from the
J northern Hudson River through New York harbor to Block Island -

in the most intricate detail.

Factual knowledge is multiplied by a sense of the harbor
that comee from first-hand experience with the port7s subtleties
— which can be critical when handling high-value, sometimes
hazardous cargos, near a densely populated area.

(more)
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sandy Hook Pilots Training - 4

The training actually never stops, because even fully-
accredited Full Branch Pilots work under the day-to-day pressure
of a loss of license and livelihood for a single infraction or display <

unprofessionallea. Xt"e a welcome challenge for the sandy Hook

Pilots.

HH*HH \Y



STEVE K YOSHIDA

A PROFESSIONAL CORPORATION

FAX 3665 BEN WALTERS LANE, SUITE A TELEPHONE
<<07) 235-8126 HOMER, ALASKA 99603 (J07) 235526

November 30, 1990

Ms. Marilou Madden and Brad Pierce
State of Alaska, Office of Governor
Office of Management and Budget
Division of Policy

P.O. Box AD

Juneau, AK  99811-0164

Dear Marilou & Brad:

This is to express Southwest Alaska Pilots Association’s complete

concurrence with the opinions expressed in the letter by George Quick, dated
November 15, 1990 in regards to the limitation of pilot licenses and exclusive

associations for each region.

I have accordingly made changes to our last recommendations for the
new legislation consistent with Mr. Quick’s opinions, see Sec. 08.62.005(d) and AS
08.662.175(b), which | enclose for consideration by the Marine Pilot’s Board.

Very truly yours.

STEVE K YOSHIDA. P.C.

/kpo
Enclosure
cc: Captain Murphv



WALTER I NICKEL, GOVERNOR R

DEPARTMENT OF COMMERCE & P 0. BOX D
ECONOMIC DEVELOPMENT JUNEAU. ALASKA 99911-0800

PHONE: (907) 465-2500
OFFICE OF THE COMMISSIONER

December 3, 1990

Mr. Randy S. Welker
Legjslat.w.e. Auditor
Audit Division
Legislative Budget &

Audit Committee
PO Box W

Juneau, AK 99811-3300
Dear Mr. Welker:

This letter is in response to the preliminary “sunset" audit findings of
the Audit Division (hereinafter "audit") regarding the Board of Marine
Pilots (hereinafter "hoard"). Your review of the board's performance has
resulted in the recommendation to the Department of Commerce and Economic
Development (hereinafter “department”) that the extensive report on the
marine pilotage industry prepared by the Governor's Division of Paolicy
provides a "framework for legislative review of the Marine Pilotage

Act." We concur in this recommendation.

As you know, in preﬁaring a draft response to a letter to Governor Cowper
from former board cnair Captain Ed Murphy, the Division of Occupational
Licensing last spring urged Governor Cowper to ask his Office o
Management and Bud%et, Division of Policy (hereinafter "policy"), to
undertake a comprehensive review of the state of marine pilotage in
Alaska. The Governor agreed to this proposal and policy staff Brad
Pierce and Mary Lou Madden have been significantly involved in a thorough
review of marine pilotage issues since May of this year. The Department
of Commerce and Economic Development is ver%/ much aware of growing con-
cern for both the piloting profession and the ability of the board to
deal effectively with increasingly complex piloting issues.

Policy staff have prepared a detailed, thorough report that addresses a
variety of relevant marine pilotage issues. Accompanying the report is
draft legislation to correct the proolems identified by the administra-
tion and others intimately involved in the pilotage industry. The board
recently held a meeting to review the recommendations contained'in the
report, and in mid-December is holding a special one-day meeting to
thoroughly review the proposed legislation.



Mr. Randy S. Welker -2 - December 3, 1990

The department believes that the findings and recommendations of the
Governor's Division of Policy would be an effective guide to the divi-
sion, the board, the Legislature, and the pilotage industry during the
seventeenth Legislature’s hearings on continuation of the Board of Marine
Pilots, as those entities focus on the many complex matters facing the
marine piloting profession in Alaska.

Sincerely,

t
Commissioner

JA/RPB/bkt3209c¢
120390b

cc:  Randall P. Burns, Director .
Division of Occupational Licensing

All Members
Board of Marine Pilots



.Holland A merica lano

\W\estours Inc.

December 5, 1S90

Eoard of Marine Pilots
P. 0. Box D, Mail Stop 0800
Juneau, AK 99811

Gentlemen:

The draft legislation amending the Marine Pilot ™ Act has
more to do with the economics of pilotage than with the

safety of coastal shipping. While we support efforts

upgrade Alaska pilotage standards and to strengthen the

Board ™ role 1in achieving that worthy goal, we do not

believe that creating a monopoly situation for existing
pilot organizations and their members 1is either necessary

or justified. There 1is simply no evidence that by

legalizing restraint of trade, either good public policy

or water borne safety will be served.

What 1is so unique about piloting that requires 1its

practice to be treated exceptionally? The state licenses

numerous other practioners concerned with the public

well-being and safety -- doctors, engineers, architects,
to name but a few -- without Ilimiting entry or prescribing
fees. Fixing pilotage tariffs not only violates a
fundamental principle of the free market economy, it
counter to public policy in virtually every other
commercial endeavor in the state. No other business
profession whose practice affects public health or safety
is afforded anti-competitive protection: Not hospitals,
not air carriers, not doctors, not lawyers, not even

communication companies.

Moreover, there are in the proposed legislation no
standards for rate making as 1in the case of private

utilities and other monopolies that have a valid reason

for existence.

»Kllioti Ave. West
Seattle. \V-\W m

Telev_IMKSM HAI.WSCE)/{_\
FAX 26 "RvW&=g/or "Or"S-7L1



Board of Marine Pilots
Pace 2

Limiting pilot liability to a piddling $5,000 is, in our

view, blatantly anti-safety. Relieving a pilot of the
economic consequences for his errors and omissions can
only breed carelessness and indifference. The state

provides no such safe harbor for doctors or lawyers or
engineers, or even the ordinary citizen who drives a car.
They are all financially responsible for their actions.
Why are pilots -- and their associations -- to be singled
out to be free of this otherwise universal responsibility?

The provision in the draft that would authorize the
expulsion of a pilot from an association for failing to
charge full tariff for his services 1is clearly intended to
discourage the direct employment of pilots by shipping
companies. This 1is an obvious violation of an

individual ™ right to work for the employer of his choice.
If a pilot 1is qualified and licensed by the board, who his
employer 1is arid the terms of that employment are of no
concern to the state and in no way affect the safety of
the vessels he pilots. After all, the captain of the ship
is an employee of the shipping company and by law and
tradition he has the final authoritv to determine where,

when and how his ship will operate. This draft
specifically permits state-operated vessels to engage
pilots directly. Private shippers should have the same
right.

Finally, if authority for pilot training is to be vested
in the pilot associations, specific provision must be made
in the law to give non-members unimpeded and equal access
to training and upgrading opportunities.

To repeat, the proposed legislation 1is seriously flawed 1in
that it would create a monopoly, fix prices, and limit
liability, none of which contribute an 1iota to the safety
of Alaska coastal marine traffic or to the public weal,

but do contribute to the enrichment of a favored few at
the expense of the many.

Cordia)lv,

Anthony E. The in
Governmental Liaison



SOUTHWEST ALASKA PILOTS ASSOCIATION

Tel: (907) 235-8703

P.O. Box 977
Fax: (907) 235-6119

Homer, Alaska 99603

December 5, 1990

Alaska Board of Marine Pilots
Division of Occupational Licensing

Pouch D
Juneau, Alaska 99811

Dear Board Members:

Enclosed for your —consideration is SWAPA®"s proposal for draft
legislation to rewrite Alaska®s Marine Pilotage Act.

We believe the language of our rewrite, if adopted, will address
and solve the problems 1identified by the pilotage study group and
does not threaten the license or status of those —currently
holding a state pilot license. At the same time it serves the
public interest by protecting the pilotage system from
competitive pressures fostered by shipping companies and agents
and it provides the organizational structure to administer an
efficient and highly trained pilotage service throughout the
state. Finally, our draft recommends language which <clearly
establishes the primary duty of pilots to the state, its citizens
and the environment.

Thank you for this opportunity to comment. I look forward to the
meeting on December 17.

Sincerely yours

President

enc.

Telox: 090-26-359 SWAPILOTS HOMR
Radio Call Sign: KCE-203
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Sec. B2 INTENT. @ The legislature ceclares that it Is the
policy of the State of Alaska to prevent the loss of lives and property, and to protect the
marine environment of the state by requiring compuisory pilotage in certain weters in,
around, and adjacent to the State of Aaska. The legisiature finds that in orcler to assure
the protection of lives and property and the marine environment of the state, licensed
maring pilots having extensive local knowlecge are required to pilot certain vessels in
certain waters in, around, and acjacent to the State of Alaska. The legisiature also finos
that to carry out this policy, it I necessary to give the Board of Marine Plots broad
stafutory authority, including the authonty to establish plotage regions and tarffs and
the authority to establish critena for the training and licensing of marine piots.

()  The legislature recogrizes that marine pilots operating indepenently of the
shipping inclustry have provided and will continue to provide essential services to the
people of the State of Alaska. Marine pilots further the public interest by provicing safe
plotage in the pilotage weters of the State of Alaska. It is the intention of this legisiature
that the board work with marine pilots to ensure that safe pilotage is maintained in the
State of Aaska

©  The legislature also recognizes that in the past pilot organizations have
provioed, and in the future will continue to provide important services on behalf of
marine pilots. By doing so, these pilot organizations have furthered the policy of
protecting lives and property and the marine environment in the: pllotage weters of the
State of Aaska. It is the intention of the legislature that the board work with pilot
organizations in a cooperative effort to enhance that policy.

The Legislature declares that the first and paramount duty of marine plots
lioensed by the State of Alaska is to the state, acting through its Board of Marne Plots,
for the public safety, and the safely of the marine environment.

VcNi. ¢/

DEC 1 151930



Sec. (862010 CREATION AND MEMBERSHIP OF BOARD. ~ There s
createdl the Board of Marine Pilots. The board shall consist of one state licensed marine
pilot from each plotage region who Is actively engaged in, and for at least the pest five
years vias actively engaged in, piloting vessals subject to this chapter, two agents or
managers of vessels subject to this chapter, each being from a different plotage region,
and two public members from different pilotage regions who qualify under AS 0B0LOS
All members of the hoard must be residents of the state.

Sc (BRI APPOINTMENT AND TERM OF OFFICE.  The
govenor snall appoint the members of the hoard in accordance with AS (BOLAAD No
member may be appointed to the hoard for more than two consecutive tems.

Sc B@200  MEETINGS.  The hoard shall hold at least three
requiarty scheduled meetings each year. The board may hold special meetings at the call
of the chair or at the request of a majority of the members of the board,

S (B&0A  POWERS AND DUTIES. (3 The Board shall have
the authortty to
provice for the maintenance of efficient and competent pilotage
service on all waters covered by this chapter in orcer to assure the protection of shipping,
the safety of human life and property, and the protection of the marine environment.

2 consistent with the law; adopt regulations, subject to the
Administrative Procedures Act (AS 4462) establishing the qualifications of and required
training for plots and providing for the examination of plots and the issuance of oniginal
or renewal pilot licenses to qualified persons;

 keep areyster of licenses plots and agents;

@ adopt regulations establishing pilotage regions in the State,
establishing the criteria by which to sat plotage tanffs, including critenia related to a
training and investigation fee to be remitted! to the boarcl and settingrplotage tanffS for

each region L



meke availale, Upon request, copies of this chapter and the
requiations adoptedl under i;
(O reviewand approve the bylaws and the operating rules of piot
associations;
(/) audt apiot association or any pilot whose pilot fees are not
%%tegm by an association for compliance with state law as considered necessary by the
(@ reviewand approve training programs conducted fy pilot
organizations,

) The board shall make any other provision for proper and safe pilotage tpon
the waters covered fy this chapter and for the efficient administration of this chapter,
including establishing cifferent licensing criteria for different pilotage regions ifjustified
0y regional cifferences in piloting, establishing a mandatory random arug and alcohol
testing program for marine plots, and adopting criteria for trainee selection and for
training programs conducted by pilot organizations.

(0 Forgood cause, the board may reguire a marine pilot to submit to a
physical or mental examination to determine the pilots fitness to perform the dluties of a
marine pilot

S (B20H  MARINE PILOT COORDINATOR.  The department,
with the approval of the board, is athonized to hire amarine pilot coordinator who is
qualified to administer and enforce the provisions of this chapter. The coordinator may
not be an active member of an Alaska pilot organization and may not work as a pilot
while employed &s the coordinator, excent to the extent required by official duties. The
coorcinator is @ member of the partially exempt service under AS 32510 (If this
provision is accepted, AS A1Dwill also have to ke amended)

S (BG2(  LICENSE REQUIREMENTS. @ Anperson may not
pilot avessel subject to this chapter unless the person is licensed Under this chapter.



()  Except as proviced in () of this section, apilot may not be licensed at any
one time, In more than one of the pilotage regions established by the hoard

(©  The board may isste an endorsement to alicensed pilot for specific ports
outsice of the plotage region for which the pilot is licensed. This endorsement and any
renewals thereof shall be issued only to those pilots who are licensed for ports outside of
thelr pllotage region on the effective ate of this legislation. Renewal of endorsements
shall be in accorance with Sec. (BG2120

()  The board shall establish dates for license examinations and shall provice
public notice of stich cates,

Sc (BG200  APPLICATION. (@) Aperson who desires to be
licensed under this chapter shall apply in writing to the cepartment.
The application shall provide the information and be made on a form
prescribed hy the board
(O  Inorcer to e eligible to lake the next scheduled examination, a person
must flle the application with the board at least 60 cays before the date of the
examination.

Sc. (B&2I100  ENTRY LEVEL QUALIFICATIONS. @  The board
will isste alicense to a person if he or she is acitizen of the United States, pesses the
examinations given by the board, completes the training reguirements, qualifies in
accordance with regulations acopted by the board, and meets the qualifications in () -
() of this section

0 In addition to the qualifications in (g) of this section, an applicant must
provicke documentation to the board of the following service:
One year of service as a master of ocean or coastwise Vessels while
holding a license & the mester of ocean steam or motor VeSSAls any gross tons; or

(@  Two years of service & a master on vessdls or tug and tow of not
less than 1,800 combined gross tons while holding a license & master of vessels of not
less than 1800 gross tors,



Tio Years service & a chief offier on ocean or coastwise Vessdls of
not less than 1600 gross tors while holding a license &s the mater of ocean steam o
motor Vessels any ross tons; or

@  Two years service & commanding officer of United States
government vessels of not less than 1800 gross tons and holding a license & the mester
of ocean Steam or motor Vessels any gross tons,

Three years of experience as @ member of an organized professional
plots association, auring which period the cancicate wes actively engaged in piloting
while holding a minimum license as a master freight or towing vessel not more than
1600 gross tors,

S (B21D  LIMTATION OF LICENSES.  The board shall
requlate and limit the number of plots to e licensed under this chapter, such number of
plots to be requiated and limited to the number found by the board to be reguired to
render efficient and competent pilotage service

S (B&2115  APPLICANT SCREENING. (@ I more applications
are regeived than requested, the board will select the most qualified applicant, depending
on:

(D documented sea tie;

(9 time Spent serving as Imester;

@ formal martime training;

(@  experience in the waters for which applying;

B previous piloting experience,

The selected applicants will be given awritten examination on
shiphandling, local knowlede andl other sukjects consicered appropriate by the Board
which must be passed with a grade of at least 7 percent

©  Adeputy piot license will be issted to the stccessful candicate.
(@  The deputy pilot license will be good for two years, and is not renewable.



e (B&117  TRANNG, @  The deputy pilot will be sent to an
association of a region for training. The deputy pilot shall complete a minimum of one
hundred familiarization/training trips on ships requiring plots. These trips must include
at least 30 dockings and 30 undockings performed by the trainee, divided among the
major cocks of the district named in the regulations. These dockings and Undockings
must be tug assisted in Southeast. An evaluation sheet will be stomitted to the board of
Marine Plots by the supervising pilot for each observer trip and docking and undocking
by the trainee. The supervising pilot must have at least five years' experience & an
unlimited licensed pilot in that pilotage dstrict

0  Successfully complete adass in shiphandling at a simulator aporoved by

the board

(©  Upon successful completion of the required observer trps, and dockings
and undockings, and shiphanaling simulator diass, the deputy pilot will be eligible to take
an examination for a “fimited pilot license, not over 20000 gross tons”, This training
period may not exceed two Years or less than six months,

Sc (B&2119  PILOTREGIONS. @ Due to the vastness of the
plotage districts, and because state pilotage requires a high degree of local knowleoge
and proficiency, it is ceemed in the public interest that a pilot can ke licensed for only
one regjon. The regions in Alaska shall e defined &s follows:

"Southeastem Alaska Pilotage Region™ shall includle all waters of
Alaska from Dixon Entrance to Yakutat

@ "Southwestern Alaska Plotage Region™ shall includle all waters of
Alaska from Icy Bay to Demarcation Point, including Dutch Harbor and Captain’s Bay.

(@  "Aeutian Isiand Pilotage Region™ shall include all waters of the
Aleutian Islands and Alaska Peninsula.

Sc B&21A)  RENEWAL, (@ Al licenses expire on Decermber 31
of each even-numbered year. In orcer to renew a license, a pilot must
(D submit arenewal application on a form proviced by the board:



meet the minimum qualifications set out in AS 0BG2100 and the
board’s implementing requlations,
(3  provide evicence of a satisfactory physic.il examnation within D
oBys of the cate of reneval; and
@  comply with (o) of this Section,

Alicensed marine pilot who hes not piloted in Alaska during the two years

prior to a request for renewal may not have the license renewed until the pilot takes the
number of familiarization trps reguired by the board in the pilotage region for which the
license will ke renened

S B@213)  LAPSED LICENSE.  The board will reinstate a lapsed
license if, In aaclition to complying with the requirements of AS CBAL100 (a-(), the
pilot ,
1) makes at least two trips for each year that the license has been
lased to each major port and waterway in the plotage region covered by the license;

(9 takes and passes awwitten and oral examination if the license hes
been lapsed five years or more; and

(3  complies with al other critenia establishedl by the board

Sc (B62140  FEES The department shall set fees under AS
(B0 for applications, licenses, and agent registrations,

Sc (B@150  ENFORCEMENT AUTHORITY. @  The board may
impose a disciplinary sanction on a person licensed under this chapter when the board
finds that the person
IS Incompetent in the performance of pilotage dluties,
is chemically impaired;
llegally uses or sells narcotic or hallucinogenic drugs;
mekes a fase statement to obtain a license;

Violates a provision of this chapter or a regulation adopted under It

TDLDE



© isquity of misconalict during the course of employment;

() hes had his or her Coast Guard pilot’s license condltioned,
Suspenced, or revoked; or

9  charges, collects, or receives an amount for plotage services that is
different than the pilotage tanff established by the board

| ASBRIH DIOPUNARYSANCTIONS.  The board may e
disciplinary action in accordance with AS (BQLO/A

ASBIE0  MANDATORY EMPLOYMENT OF LICENSED PILOTS
Avessel subject to this chapter navigating certain weters in, around, and adjacent to the
State of Alaska as determined by the hoard in regulation shall employ a pilot holding a
valid license under this chapter.

AS@15  ALLOCATION OF LIABILITY, (@ Apilot licensed by the
State of Alaska is not liable for damages in exoess of $5,00000 for damages or loss
occurring as a result of the pilot’s emor, omission, fault, or neglect in performing pilotage
Services, except that such limitation coes not apply in cases where the pilot is either
orossly negligent or quity of walful miscondlct.

(0 Nothing in this section exempts the vesse), its owner or its operator
from liability for camege or loss accasioned by that vessel to another person or other
property on the ground that (1) the vessel was piloted by a pilot licensed by the State of
Aaska, or (2) the damage or loss occurred s aresut of that pilot’s error, omission, fault,
OF neglect.

© Anorganization of plots is not liable for any claims arising from acts
or omissions of a pilot or organization of plots that refate, directly or indirectly, to
plotage of avessel. Anpilot is not liable either directly or & a member of an organization
of pilots for any claims arising from ads or omissions of any other pilot or organization
of pilots that refate, airectly or indirectly, to pilotage of avessel. The limitation in this



Sunsection does not apply to acts or omissions relating to the ownership or operation of
pilot boats or the transportation of plots to and from the vessel to be piloted.

ASBRIN  PILOTSLEN.  Eachvessd, its tacke, appardl and
furniture andl other owner of the vessel arejointly and severally liable for the
compensation of a pilot employed on the vessel and the pilot hes alien on the vessel, the
vessel's tackle, apparel and fumiture for the pilot's compensation.

ASB&21A  PILOT ORGANIZATIONS, (@ Marine plots may form
themselves into associations, provicked they are not in confiict with the laws of the State
of Alaska or of the United States

(0 The Board of Marine Plots is atthorized to recognize certain pilot
assoiations as exclusive representatives .« pilots for the various pilot regions, with
control over dispatching, training and the collection of fees for all pilots in that region,
The articles of association, bylaws and working rules of such associations are subject to
approval by the Board of Marine Plots for compliance with appropriate [aw and must
contain & plan for the efficient maintenance of a reliable andl professional plotage system
for the particular regjon.

AS(B&I8)  BEXEMPTIONS.  This chapter does not apply to

(D vessel uncer enrollment, except as provided in AS (BE2185

(@  fishing vessdls registered in the United States or in British Columbia,
Canack;

(3  vessds propelled by machinery and not more than 6bfeet in length
Over ceck, excent tug hoats and tow hoats propelled by steam

@ vessdls of the United States registry of less than 300 gross tons and
tow hoats of United States registry and vessels owned by the State of Aaska, engaged
exclusively

() on the rivers of Alaska, or



1 in the coastwise track on the west coest of the United States
including Alaska, Hawail, and Brtish Columbia, Canad;

vessels of Canada, inclucing Canaclan cruise ships, engaged in
frequent trace between Bntish Columbia and Alaska, If reciprocal exemptions are granted
oy Canada to vessels owned by the State of Alaska and those of United Sates regitry;
a

© peasure oraft

Sc (B21%H  CERTAIN LICENSED PILOTS REQUIRED FOR OIL
TANKERS, (@ Any ol tanker, whether enrolled or registered, of 50000 dead weight tons
or greater, shall, when navigating in state weters beyond Alaska pilot states either

(D)  employ apilot licensed by the state under this chapter; or

(@  utiize a federally liensed pilot whose duty station has beenon that
tanker throughout that specific voyege.

() the pilot required in @ of this section shall control the vessel during al

docking operations.

'S (BG2187.  REGISTRATION OF AGENTS REQUIRED. A person
ey not act & an agent of avessel subject to this chapter Wnless the person's name

gonears on the register of apents kept under AS (BG2040Q)(3.

Sec B62190  PENALTIES, (@ Amester or owner of avessd
required by this chapter to employ a licensed pilot who falls to do so when a licensed
pilot isavalable, Unless the penls or hazards of the sea prevent the employmentof a
plot, isquilty of amisdemeanor and, upon conviction, is punishable by a fine of not less
than 35000 nor more than $I5000 for the first offense and not less than $10000 nor
more than $30000 for the second offense

() Aperson who violates any other provision of this chapter or a reguiation
adopted under it is quilty of a misoemeanor and, upon conviction, is pun|shab|e by afine
of not less than $LA00 nor more than $5000 ,



sec. BG2A0  DEANITIONS. I this chapter
(D) "ooard" means the Board of Marine Plots;
"commissioner** means the commissioner of the Department of
Commerce and Economic Development;
| Q  "Oepartment™ means the Department of Commerce and Economic
Development;
@  "Vessd" means all vessdls not exempt under AS (B&2180

ASBE2210  SHORTTITLE.  This act may be oited &5 the Alaska
Marine Pilotage Act

TRANSITION. ~ Sec. 1 The membership of the board s it is exsts on the
effective cete of this Act shall continue ta conduct the affairs of the hoard in accordance
with this Act until such time &s the membership of the board is appointed in accordance
with sections 2and 3of this Act, proviced that the membership of the board is appointed
In accordance with sections 2and 3of this Act on or before 1

2 Apilot licensed under AS 0BG20n the effective cate of
this Act will remain licensed under this chapter until required for the second time to
renew his or her license in accorcance with section 9of this Act. Upon renewal, eaon
pilot must then qualify for the license in accordance with the criteria in this Act and any
implementing requlations. In addition, after the effective date of this Act, any pilot
applying for a change I, an amendment to, or an encorsement for his or her license
must qualify in accordance with the critena in this Act and any implementing
regulations.

EFFECTIVE DATE. This Act takes effect 190

P, \PTVA
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Antitrust Protection. With the change to Section (BG21/5 allowing marine plots
to form a pilot association, Sec. 4650572 (@) should ke amended to read as follows:

AS A50532-45303%6 b not forbid the existence or aperation of [abor,
agricuitural, horticuitural or marine pilot organizations created for the purpose of mutual
help, andl not conolicted for profit, or forbid or restrain memoers of those organizations
from lawfully carrying out the legitimate objectives of them; nor are these organizations
or members illegal combinations or conspiracies in restraint of trace under the provisions
of AS 4650 5 503%

-12 -



STEVE K YOSHIDA

A PROFESSIONAL CORPORATION

FAX 3665 BEN WALTERS LANE, SUITE A IELEPHONfC
(907) 235-0126 HOMER, ALASKA 99603-7738 (907) 235-5255
December § 190
I\/lary Lou Maciden
|or

ICE 0 OVEI’HOY

%BES of Policy
Juneau aska g1
nE PNot %on

Dear Ms. Madden and Mr. Pierce:

Enclosed Is res noence hetween George A Quick: Vice. Pri |dent of
|y||asters %tes and. 89an|zat|o 0c mengngAﬂwgpro lems in uerto Rico and
awall wit excesswe compe [tion among p

This matenﬂ S ubm ed n su rtof t Alaska Pilot Assqclatign's
rec mmendation t att ere a ||m| n»tp llot Ticenses and representation 0
eac regmn%y one pilot association.

Please submit these additional materials for review by the Pilot Board. Thank

Very truly yours.
STEVE K YOSHIDA, PC,

SKY/mw
. Murphy. ka P
& 8a %le] )Q/ &ch%urraagte%%etes ot% Or%tgné%%%ﬁatmn




INTERNATIONAL ORGANIZATION

ﬂﬁ%g%%d%ﬂﬁﬁm| OF JAirncomr. jn

AT imin Riniy Imniumt mfiSTERS

U mnTES & firXiof 111
PILOTS ['unnrn Canal ﬂoc%?lfmlw

x N\

June 29, 1990

TO: ALL REGIONAL REPRESENTATIVES AND BRANCHAGENTS
RE: Report on Hawaii Pilot Situation

Some time ago, two former members of the Hawaii Pilots Association
began offering independent pilotage services in Hawail.

Our letter of October 3, 1989 (Attachment "A") stated the position
of this Organization at that time. I believe the State of Hawaiil accepts
the view that competition 1in pilotage is notin thepublic interest.

The State tried to bring the runaway pilots back into the Association
through the process of mediation. That attempt failed.

In a well intentioned, but misguided, effort to eliminate competition,
the State 1is proposing regulations to create a "Statewide Pilotage System"”
with "Central Scheduling” under a State sponsored system of dispatching
with State mandated work rules (Attachment "B").

Our position on those proposed regulations is contained in the letter
of June 28, 1990 (Attachment "C").

Hopefully, any action on the proposed regulations will be held in

abeyance until the next session of the Hawaii Legislature. At that time,
remedial legislation could be introduced to force a unified pilotage

system under one Association.

Fraternally

Vice President - Pilotage
GAQ:kae
Enclosures
cc: Captain R.J. Lowen

Captain F.E. Kyser
Captain R.0. Elsensohn

International Marine Division ot the International Longshoremen's Association / AFL CIO
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SUITE 215
1600 A STREET
ANCHORAGE, ALASKA 99501

Board of Marine Pilots December 7,
State of Alaska

Dept, of Commerce and Economic Development

Division of Occupational Licensing

PO Box D
Juneau, Alaska 99811-0800

Gentlemen:

This letter is in response for a request for comments concerning

draft legislation for AS 08.62, the marine pilotage act. The
proposed changes are great and represent a total reversal of
direction that we have followed since 1959. Accordingly my

comments cannot address each specific section, as such a
substantive change deserves more consideration than this letter
can or should address. I would like to make my comments 1in three
general areas: Pilot training/safety, Organizational
responsibility and structure, and economic 1issues.

*

Pilot Training/safety:

We agree with all of the proposed ideas for 1increased pilot
training and safety; in fact, we recommend that the State go
farther in some areas. Standards for progressive licensing
should be supported, as should a program for continuing
education. We encourage the Board to formally enlist the
University of Alaska in this regard and make them part of the
ongoing development of continuing education as well as having a
forma®ly vrecognized role in administering annual, biennial, and
renewal requirements. " We believe that a complete written and
oral exam be required every five years to ensure that the acuity-
required of a licensed pilot is constant throughout a career,
from first license to last. Recency requirements should be
increased for< all licenses and areas. The concept of a
"check-ride™ is supported. Entry level requirements should be
raised and theyshould be tailored tospecific regional demands.
In all cases itshould berecognized that no "cook book"™ will be
allowed to exist in statute; education and training demand
constant revision in order to maintain effectiveness. We support
chemical testing pre-license, random, and post-accident. We
support thorough physical examinations annually and believe that
reference to height /weight standards or body-fat standards,
similar to those of the military or other national tranportation
systems should be adopted.

ANCHORAGE + Cordova * Homer « Kenai ¢ Kodiak ¢ Seward « Whittier « DUTCH HARBOR ¢ Dillingham * \
KETCHIKAN » Haines ¢ Juneau * Sitka + Skagway * Wrangell VALDEZ
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As boarding vessels can be a physically demanding task fitness
should be encouraged, and a modest test of physical strength and
endurance should be performed in concordance with the annual
exam. Based on all of the above standards, then, pilots should
not be excluded on the basis of age. Costs of these progranms
should be supported from the tariff.

Organizational Responsibility and Structure:

We disagree completely and wholeheartedly with all aspects of the
proposed changes to existing legislation with regard to Board
responsibility and structure, concepts of "approved monopolies",
pilotage "regions", limit on number of licenses, and limit of
pilot liability. The structure of the 'Pilot Board at procont,
including its present symmmetry is excellent; frankly, it is
difficult to imagine improvement. The primary purpose of members
is to fairly represent a general position; not to become a voice
for a special interest group, we understand that comments have
been made that indicate that different groups want representation

on the Board in order to "take positions". Board symmetry will
not be improved by adding positions, if <change 1is demanded
--perhaps the Board should become smaller. A position for the
Commissioner of commerce shnulril nnf, hp sacrificed, wp dn nnf

agree that the Board should become more powerful and assume
perogatives of the Executive Branch; these should remain in
government and the Board should remain an instrument of policy
and regulation only. The concepts of pilotage regions, limits on
the number of licenses, Board authority over pilot organizations
serve no useful purpose under the broadest interpretation of the
stated intent of the law. What they do, is only to offer
economic protection to existing pilots, Access to the profession
is further diminished as well. We believe that the State should
have the highest possible standards for licensing, control and
supervise the tariff in order that "competition" focuses only on
performance and service, The draft legislation proposes that
pilots become quasi-employees of the state, strictly supervised
by a volunteer appointed Board. This concept 1is 1in opposition to
the business culture of our nation and is so flawed that |1 cannot
conceive of how it could actually function,

Economic issues:

The concept of a Board approved tariff is the heart and soul of a
fairly regulated public utility like the pilots. As we have

stated earlier, State, control of the tariff and the power to
review, is the protection against unfair competition and the
ensuing dangers that are created. We feel that in order to

maintain high standards of professionalisnm, the tariff and
financial records of all licensed pilots be reviewed annually.
Concepts of monopolies, closed shops, do not augment public
safety, they conspire against it.

Thank you for this opportunity to express our views; we hope that
that these comments will provide the Board with useful
information for their deliberations.

cc: offices, fTile
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December 7, 1990

Ms. Marilou Madden and Mr. Brad Pierce
State of Alaska, Office of the Governor
Office of Management and Budget
Division of Policy

P.0O. Box AD

Juneau, Alaska 99811-0164

Dear Ms. Madden and Mr. Pierce:

It has been suggested that | follow up my letter of
November 15, 1990, to you with factual examples of problems that
have developed in other ports where laws or regulations ha”e
failed to require an unified pilots association or limit the
number of licenses.

In the port of San Juan, pilots were licensed under the
common laws of Puerto Rico but were not required to maintain
service through an association. The licensed pilots worked

independently with 12 pilots maintaining and operating nine pilot
boats, either independently or individually, as co-owner with
another pilot. Work was divided by watch system and whatever
fees that were earned by pilots during their duty period belonged
to them individually.

If two pilots were on duty and more than two ships
required pilots at the same time, a frequent occurrence at a
cruise ship port, ships were forced to wait or proceed without a
pilot. Duty pilots would not call in other pilots to handle peak
traffic loads; without pooling of fees through an association, it
would reduce the earnings of the duty pilots. The ships that
proceeded without pilots were billed by the duty pilots creating
a source of unearned income.

The boats that could be maintained from the revenues
earned by individual pilots were substandard and incapable of all
weather operation. Even under moderate sea conditions, pilots
refused to go outside the harbor and board ships at the
designated pilot boarding area prior to reaching a harbor
entrance channel. In many cases, ships transited the approach
channel without pilots and were boarded or disembarked by pilots
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only in the sheltered waters of the harbor. Without an
association there was no central dispatch system. Duty pilots
carried beepers and it was the task of ships agents to try to
find the pilot when their services were needed. Not infrequently
a pilot could not be located and ships proceeded without them.

The above combination of factors - a failure to pool
revenues, substandard equipment, the lack of a central dispatch
system with work rules ensuring the availability of pilots,
resulted in a situation where about half the ships calling in San
Juan were not provided pilotage service as required by laws and
regulation.

An effective and reliable pilots system ceased to exist 1in
San Juan. Without an association to provide for the
administration of the service with seaworthy equipment,
dispatching with effective work rules that assured the
availability of pilots, the pooling of revenues and expenses that
eliminated the personal advantage of working shorthanded and
funded the needs of the service on a collective basis, the system
failed. It fell into a state of anarchy with each pilot
operating as he saw fit.

There was no concensus among the licensed pilots that an
association was desirabxe. They cherished their autonomy and
independence and distrusted the other pilots. The industry and
the government were frustrated in trying to deal with the
situation, as there was no representative authorized to speak for
the pilots as a group. Any dialogue was only an expression of
individual opinion almost certain to be opposed by others.

The problem came to a head when a pilot was not available
to board a ship outside the harbor entrance and the ship
attempted the approach unassisted. It grounded on one side of
the channel and swung around to block the entire entrance to the
San Juan harbcr, the second largest passenger ship port in the
world. It remained aground for several days trapping a number of
large cruise ships with thousands of passengers aboard in the
harbor, as well as shutting out several cruise ships with
passengers to discharge and new passengers waiting on the dock in
San Juan. It stopped all cargo operations that Puerto Rico"s
Itland economy depends upon. The worst potential consequence was
that a tanker carrying fuel to the electric generating plant
supplying the city of San Juan was shut out. The city of San
Juan was only hours away from a black out with the National Guard
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on standby to prevent rioting and looting when the entrance
channel was cleared.

The Governor of Puerto Rico appointed a special committee
of port authority, shipping industry, and pilot representatives
to address the problem and rewrite the regulations governing
pilots.

It was apparent from the beginning that the problem lay
with the lack of a unified pilot association to administer the
routine operation of the pilot service in an effective manner,
and the lack of a regulatory board composed of industry and
pilots to establish policy and have oversight over the
association as well as perform the usual regulatory functions of
rate setting, licensing, discipline, etc.

I participated in drafting some the regulations that
were fTinally adopted. They addressed the issues discussed above
and are in the initial stages of being implemented. Due to

aspects of the regulatory and administrative system that are
unique to Puerto Rico, they contain provisions that may be
inappropriate for other jurisdictions. If you have not obtained
copies in your review of pilotage in other states, | can send
them to you.

Unfortunately, the situation in Puerto Rico reached crisis
proportions before any effective intervention occurred. The
circumstances that created the crisis are not unique to Puerto
Rico. Where it is not compulsory to work through an association,
there is always the possibility that strong personal differences
among pilots can lead to a fracture in the association structure.
Where the option is not available, personal differences get
resolved and eventually are forgotten with no lasting damage.

In recent years we have had associations split by
dissident pilots in Washington, Oregon, Hawaii and two ports in
Florida. The results have been very disruptive to the
maintenance of an orderly pilotage service and have lead to
abuses cutting safety standards, illegal rebates and kickbacks,
piloting by unlicensed personnel, etc.

After a great deal of time, effort, and pressure, the
situation in Washington and Florida has returned to normal. The
situation in Hawaii and Oregon 1is still unresolved with the
potential to worsen.
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I would urge you at this time to address the issues of
administering the pilotage service through an association and
providing for a compliment of licensed pilots that is in balance
with the needs of maritime commerce.

To enact appropriate laws and regulations at this time,
when the situation is stable and under control, 1is relatively
easy. After the problems develop, finding a solution is much
more difficult. You will then be dealing in an emotionally
charged atmosphere with license holders claiming property rights
in their licenses that cannot be amended, vested economic
interest cannot associate personal animosities that have
developed from competition, individuals seeking personal
advantage amidst the confusion, lawsuits challenging the boards
authority, etc.

I wish you well in your efforts and if I can be of
any assistance please contact me.

Very.truly yours

George A. Quick
Vice President - Pilots

GAQ:kae

international marine division of the international longshoremen s association <aflcio
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Board OF Marine Pilots

Division oF Occuoaticnal Licensing
P.O. Bo.- D

Juneau. AK ??SIlI

Sirs:

This letter is m resoonse to vour solicitation oF outlie

comment For vour meeting scheduled December 17. 1990. Please
note that these comments are stricltiv mv own and do not
necessarily reoeresent the views oF all members oF Alasak

Marine Pilots, though they are naturally written with the
intent oF maintaining AMP's position in western Alaska. |
have organised them bv Sec. number m the event that the
beard work's within the Framework oF Mr. Amendola's orooosed
changes to the statutes.

Sec. 0S.62.010 CREATION AND MEMBERSHIP OF BOARD

As Far as AMP is concerned, there are several problems in

this regulation. The clause in this section requiring oilot
members oF the board to have 5 vears oF active service as
oilots is an unFair burden on the members oF AMP. Many

members have only 3 years service—an ancle amount tc
understand the orcblems oF cilctino—but not enouoh to meet

the recuirsment. To make access tc the board mamtershic me-e
eoui table For AMP | would recommend either changing the
recu:rsment tc r9?2d ‘'cilct* N2 oz ) — 1~1- 0 0 N 3.-e -
the 5 vear rule eFFective 1—1-93: or to eliminate the service
reouirement until the na::t sunset re. lew.

As currently written, this regulation does nothing to
prohibit a member oF SWAPA From recresantinc the western
Alaska region, thereby giving them uneoual reoresentation byv
having two cilot members on the board.

Finally, bv not deFining what constitutes a resident, many
members oF AMP are discriminatsd against bv requiring them tc
be "residents" oF Alaska in order tc be elgible For board
membershio. A review oF the Madden/Piarea stud- shows chat
only 4 gF the 23 maritime states even reouire oilots to be
residents oF the state where thev work.

Sec. 08.£2.040 POWERS AND DUTIES ia) <b6>

In the :melemer.tat:on oF ar.v bedv cc regulation there are
oomg tc be interoretaticns oF che regulations which -esult
in Standard Ccerating Procedures. In eFFsct. these SOP°‘s
become regulations. In the oast these SOP's have not been
e;-cliclllv acVncwl edced bv tha board with the result that



applicants have wasted much time and mone.- tVv not beinc -fully

acauairtsd -with the ream rements to obtain a li dense. Tc

solve this problem. the statutes should state that the heard
has the authoritv to use SOP's in fulfilling its duties and
that the SOP’s have the force of regulation. Paragraph '5>

seems a good place to cive notice of the existence of the
board's SOP's.

Sec. 08.62.040 POWERS AND DUTIES (a) (6)

This Daragraoh gives the board the oower to review and
approve the bvlaws and operating procedures of pilot

associations. This is a very broad abrogation of the
association's autonomv and is verv uncleariv defined in this
oaraoraoh. First of all. there are no criteria mentioned as
to what the state will consider acceptable bvlaws and
operating procedures and how thev are to be met. Secondly,
the issue of appeal of the board's disapproval of a bvlaw or
operating procedure is not mentioned. A capricious ruling by

the board could have a verv detrimental effect on an
association whose onlv recourse would be through the courts,

This paragraph has the profound effect of modifying the state
of Alaska's entire approach tc regulation. Prior to this
proposal the state enacted statutes giving the beard broad
oowers to regulate oilots through regulations the board

adcoted. Under this proposal the state is inserting another
level of regulation, namelv the association, by requiring
bvliaws approved bv the board. However, the Question of
bvliaws and operating procedures for pilots outside the three
“ addreseed this paragraph.

thereby creatine two classes of pilet— those acverned bv the
approved bvlaws of the associatiom, ard those net belonging
tio SE-pwCi 2«i CP,s whc &r? w:tPcu* «e

recuiation imccsed on oilots ifm o a*3scc;a
Tp be consistent, the state should reaume all oilots to
belone to one of the three established associatione. The

associations would then be responsible—through their
approved bvlaws— for admitting new members and determining
classes of membership in the association land their voting
rights), based upon area coverage, experience, ceoital
ream rements, etc. Bv approving or disapproving the
association bvlaws the board would resolve anv restraint cf
trade issues.

There is amola Cr0C5-0riC3 feir recuir
* I

associ & ZWi. what. axtsr a 1 :s 1

ream rement fcr f:sh.ermen t- bel on!

m ag eograohiia. srea—w:tY ADri<G 3 ;! in
Celoradc. real estate sales:ren ar = lard t.
work: y,“_H'!;‘_*"é auther;tv of a real &€
fulfil role cx the as3ociat: Cr
Washington state. Y+ "k o133,0 1
reouirad d t 31p Svlaws 31-rrer. de

.a =



Addit;cnall .. cr,lv the assoc: at. pns ca cro.ide € = fv-1mm

*mon 71 ip oarsorach '21. An indeoenwent p>!—X doea not
have access to the varletv of vessels r.der the wvar:st. ljf
conditions necessarv to fuiiv train a Tew pi'n* Once CzZ1n

the burden of following the regulation fal 1s on the p::
m the established associations.

In Washington, where pilots are required to belong to an
association, the pilots have helped in the evolution of the
trainee selection procedure. Once potential trainees have
their -federal pilotage, thev take a state e::aminatlon. From
the cool c¢f examinees that pass, the association takes
trainees in order of their e::am score for further training.
Upon completion of this training period, the trainees are

eiaible for membership in the association. In this way,
restraint of trade arguments are nullified and the number of
pilots is maintained at an optimal level.

Sec. 08.62.080 LICENSE REQUIREMENTS (b> (c)

From the perspective of AMP these are two of the crucial

paragraphs of the proposed changes. Paragraph (b> verv
clearlv creates the concept of distinct regional pilotage
areas. Paragraph Ic> negates paragraph (b>. allowing a pilot
to work anvwhere in the state provided he can show local
knowledge and recencv. As CapL. Murohv states in his letter

to Gov. Cowcer "Veteran p.lots from both geographic areas
agree that there is no wav an individual pilot can maintain
the high degree of currencv and local knowldge of both these
huge areas necessarv to do a credible and safe ”"ob of
piloting". While | believe Caat. Murphv was referring to
southeastern and southwestern Alaska, the same situation
exists ir. western Alaska.

This section directlv relates to the issue of competition
among pilots, and the state and the board should hot be
hesitant to fulfill their dutv to protect lives and oropertv
as well as the marine environment bv skirting the issue.
There are three distinct geographical regions in the state,
with distinct types of traffic in each one. and the state
should acknowledge them in statute. There is some overlap,
of course, between the areas: Yakutat between southeast and
southwest: Alitak and Chignik between southwest and western
Alaska, and these ports can be dealt with in the statutes,
but ether than these ports there is nc need for granting
exemptions to the one-gecgraphic-area license concept.

At this point it must be emphasized that adopt:on of
paragraph ‘'fal without (c) does not regulate a certain class

of cilct out of work. The pilots most effected bv this
change, the small number of pilots in EWAPA who have been
willing tc work in Dutch Harbor, -will still have an ample

amount ox work in their orimafv region of southwest Alaska.
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Currant!., there iS an mecj n tne stats tari-ff

sv.tccrt areas it car be less e;,pensive xor a shic to male a
harbor shift for £250 rather than pay a standby dav ef £600.
This must be addressed before changina this clause from its
present wording.

Sec. 08.62.165 ALLOCATION OF LIABILITY (a)

This paragraph must berewritten to soecifv verv clearlv that
the $5,000 limit'is per incident, not per claim.

Sec. 0S.62.175 PILOT ORGANIZATIONS

This paragraph should be rewritten to read "Marine pilots may
form themselves into associations of independent
contractor's..." in order to give statutory authority to the
fact that pilots are independent within their associations as
to liabillty.

This might be an appropriate place to require that all pilots
belong to one of the three board-approved pilot associations.

Sec. 19 TRANSITION

This paragraph allows two renewals to meet the new
recuirements. As stated wunder the comments on Sec. 08.62.120
<a> (2>. a currently working pilot will net have the
opportunity to gain more sea experience tc meet the
reauirements without leaving tha piloting profession.

Thank vou. for the opportunity to comment on the orcoosed
changes. If vou have an*, questions concerning these
comments, vou may reach me at Alaska Marine Piles. Dutch
Harbor.

Sincerely,

Captain Stuart Mork
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NORTH STAR MARITIME AGENCIES
P.0. BOX 102019

ANCHORAGE. ALASKA 99510

TEL< <307) 272-7537

FAX: (907) 272-8755

TO: BOARD OF MARINE PILOTS 907-465-2974 -

AT: BOARD MEMBERS

CC: ADMINISTRATIVE OIRECTOR , Joanne Cummings

FM: TOM W. RUETER

DATE: 12/10/90

RE: REVISION OF DRAFT CHAPTER 52  MARINE PILOTS REGULATIONS

North Star Maritime Aaencies has been active in the State ? Alaska since
prior to the enactment of the State cOMpulsary pilotage regulation and fully
supports it's intent to assure safety of the marine environment and vessels
which operate upon it, We would life to participate in the prooe&o of
revising Chapter S2, whjch contains the regulations for Marine PilotaQ®.

Through some previous presentation?. Laymen might believe that both shipping
concerns and agencies were unconcerned for safety of the vessels they
operate and the surrounding environment. This can be nc farther from the
truth. Owners seek safe and economic operation of their vessels as they are
charged with carriage of carQoee many times the value of the vessel carrying
it. It serves no purpose to endanger the vessels and the prudent vessel
operator will seek the services of a knowledgabis pilot, through their

local agent, for operations in unfamiliar waters whether mandated by

regulation or not.

Agents, having local knowledge, are requested by their principles, to
engage pilots who can offer assistance in the safe navigation of the vessels
where required. This selection of pilots is also coordinated to minimise
any delays to the vessel's schedule. During the past twenty years, shipping
in Alaska has changed dramatically. Definate pilotage requirements have
evolved in each of the proposed regions and to this date, the ability to
obtain pilot services has been famiy unlimited. The vessels have even been
offered Competitive services in some areas, which has further improved

our ability to move vessels with only a minimum of delay. The major portion
of this competition has taken place in Western Alaska where two pilot
associations have offered services. We feel this is good for the shipping
business and neccesary during the busy season.

We have found some of the recent proposals in -eguletion change to be of
great concern to the vessel operators. Particular attention needs to be
paid to the following items.

LIMITATION or STATE PILOTAGE LICENSE TO ONE REGION.

This idea may serve to provide adequate pilots in each area to begin with,
however, each region is unique and because of tnis, p:loxs seeking to
improve their tonnage licenses would not be able to do so in the Aleutian
Region. Therefore, eventually, a drain of pilots from this area would

take place end lead to a pilot shortage and or an extreme number of

less experienced pilots may be placed here, serving as a continual training
location for newcomers who may again migrate to other regions as their
experience increases. This could basically leave the Aleutian Region

as a 'Second Rate' Region.

Tiie Aleutian ReglOH is also very seasonal with high demand for pilots dur mg
i-c..n a of pilots or too .Any
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pilots in the off-season, leading to possible migration to other regions.

We would request that no Jimitation by region be placed on tha pilot 1icense.
Thi.i would allow individual pilots the opputunity to buitd their stills

and coverage of various regions to allow ma/imum flexibility of movement
which is neccesary tc provide services for vessels as the demand requires

so that dfcvelciiftpient of the State of Alaska®s resources are not overly
restricted by this level of regulation.

REPRESENTATION ON THE BOARD OF MARINE PILOTS BY A FIIQT IN 6000 STANDING
FROM EACH REGION.

With the current- number of board members set at a total of seven, having
three pilot members on the board could lend to imbalance on key decisions.
We would therefore reauest that if this additional seat be made available,
the Board be restructured tc include a total of 3 members, of which also

3 members from shipping industry bf; included.

RESTRICTION of DIRECT CONTRACT BETWEEN INDIVIDUAL PILOT AND VESSEL OPERATOR.
In certain situations where constant service on a parlicualr route or area
may beet be eer™e by epecifi: ccntfact with ~N individual pilot , the vessel
operators reed t t opti*xr fo co”-1J-r* wli"SP maS inQ ef,reogewen. ts«

If thi”~ ii* nc\ allowed j it pie, ~esull iP undpe burden on the ope~etG%
causing de13.y3 d?\d Oth4r pr=>biem3.

Thrift You fof ycuF' time 3nd cops ideret ion of these metiers end u% will be
looking forward further dicouasiors i*~ the pf*0O-p"jied ""guisiofts.

Sincerely ,

Tom U, Rue ter
Mice Preeldent/
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Southeastern Alaska Pilots’ Association CABLE ADDRESS  SEAPILOTS

F. 0. BOX (5100
KETCHIKAN, ALASKA 99901

Board of Marine Pilots December 16, 1990

Gentl einen:

Based on the premise that the State has a compelling interest in
maintaining a compulsory pilotage system for its coastal waters,
the S.E. Alaska Pilots Association recommends the Board of Marine
Pilots adopt the recommendations noted in the study compiled by
Ms. Madden and Mr. Fierce on improving Alaska's marine pilotage
system. We concur with their findings with the exception of
li"miting, the number of licenses and recognising one pilot
association per region. To regulate pilotage in the state of
Alaska and not recognise the need to complete the regulatory
process will only compound the problems to date. The Board must
consider the control they have now and the recommended control
being considered, and invision the complete pilotage act being

formulated.

With one association within each region the State would be

assured of the following: 24 hour a day service, 365 days a
year. All ships would be assured a pilot is available upon
request. A highly qualified pilot would board each vessel as a
truly independed pilot with the State's interest concerning
safety a top priority. Economic pressures would not influence
the pilot's decisions. A pilot with current recency trips to all
ports and waterways in the region would be provided. A pilot
with a wide variety of experience on all ships transiting the
region, in all weather conditions would be dispatched.

The above list could be expanded upon and is submitted only as a

partial example.

With more than one group of pilots in a region the State could be

subjected to the fallowing: No one group providing year round
service or even 24 hour a day service. That any one group would
assure the State or industry they would have a pilot available at
all times upon request. Will the pilot be truly independent, if
ho only worked for a small segment of the industry? Pilots might
consider wusing one tug instead of two to save money and gain an
economic advantage over another pilot, or use no tugs! Push
their speed in fog, or gillnetter areas, and close glaciers to
un vfe distances to gain further advantages. Will the pilot have
ehr* necessary recency (.rips un all waterways and ports in his
region i ° lie worked for one or two shipping companies? The S.E.

Pi lots A’sociation has reviewed the two appr oaches and has
concluded one association per pilot region is by far the host
system.
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ff one pilot association per pilot region is accepted, the
association would then f.1l1low the State to review and revise our
Article's of Association, bylaws and operating rules to assure
equal opportunity and access to all State licensed pilots for our

region.
The S.E. Alaska Pilots Association is proud of its service to the

State of Alaska and industry for the past twenty years, and lias a
good safety record, and has always provided pilots in a timely

and efficient manner. We have been the only pilot association in
our region and have trained every pilot with a State licensefor
S.E. Alaska to date, including Captain Homer and Captain Bennett,

apd we stand ready to complete their training wupon request by the
State, or by mutual agreement.

Wo do not know of any shipping companies or agents in our area
that have not had the service we recommended in this letter.
lhis system is not new to our area as it has been working for the

past twenty years. We do know shipping companies will hire
novice pilots if there is a cost saving to them. Seasoned Alaska
Marine Highway Captains were contracted by the S.E. Alaska Pilots
Association to pilot cruise ships through Wrangell Narrows and
Peril Straights to assist our association in meeting the high
standards we require of ourselves and industry should demand. We
were fold by one cruise ship company, after several transit*.-, our

pilotage service would not he required arid their reasons given
were the high cost? of services in Alaska and they needed to -cut:

costs whenever possible. We were asked if we could meet or heat,
the other pilotage bid being offered and we offered to meet the

non-tari ff cost such as pilot boats, travel and per diem. (Jur

offer was declined and we were told this was strictly a business
decision. This is a good example of seasoned pilots being passed
over for a bargain. We ask this Board to restore common sense to
our '“"t.T.tw pilotage system and our association will continue to do

our part by providing highly trained and seasoned marine pilots
to meet’the requirements of industry arid the State of Alaska..

thank' you for your attention and consideration to these
recommendations.

,-ftincere LY,

Paplain hale 0. Collins
Pro'-.i den f
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DRAFT

CHAPTER S2.
MARINE PILOTS.

Article
1. Board of Marine Pilots (08 .62 .005--08 .62 .0°I5)
2. Licensing (08.62.080--08.62 .155)
3. General Provisions (08.62.160--08.62.210)

ARTICLE 1.

BOARD OF MARINE PILOTS.

Section
05. Intent
MO . Creation and membership of the board
20. Appointment and term of office
30. Meetings
40. Powers and duties
45. Marine pilot coordinator

ARTICLE 2.

LICENSING.
Section
80. License requirements
90. Application
100. Qualifications
120. Renewal
130. Lapsed license
140. Fees
150. Enforcement authority
155. Disciplinary sanctions

ARTICLE 3.

GENERAL PROVISIONS.

Section
160. Mandatory employment of licensed pilots
165. Allocation of liability
170. Pilot"s lien
175. Pilot organizations
180. Exemptions
185. Certain licensed pilots required for oil tanker
187. Registration of agents required
190. Penalty
200. Definitions

210. Short ti"tle



DRAFT

"An Act relating to Marine Pilots

* Section 1. AS 08.62 is amended by adding a new
section to read:

Sec. 08.62.005. INTENT. (a) The legislature
declares that it is the policy of the State of Alaska to
prevent the loss of lives and property, and to protect the

marine environment of the state by requiring compulsory
pilotage in certain waters in, around, and adjacent to the

State of Alaska. The legislature finds that in order to
assure the protection of lives and property and the marine
environment of the state, licensed marine pilots having

extensive local knowledge are required to pilot certain
vessels in certain waters in, around, and adjacent to the

Sl.ate of Alaska. The legislature also finds that to carry

out this policy, it is necessary to give the Board of Marine
Pilots broad statutory authority, including the authority to
establish pilotage regions and tariffs and the autnority to
establish criteria for the training and licensing of marine
pilots.

(b) The legislature recognizes that marine pilots
operating independently of the shipping industry have

provided and will continue to provide essential services to
the people of the State of Alaska. Marine pilots further

the public interest by providing safe pilotage in the

pilotage waters of the State of Alaska. It isthe intention

of the legislature that the board work with marine -pilotsto

ensure that safe pilotage is maintained in the State of
Alaska.

(c) The legislature also recognizes that in the
past pilot organizations have provided, and inthe future

will continue to provide important services onbehalf of
marine pilots. By doing so, these pilot organizations have
furthered the policy of protecting Ilives and property and
the marine environment in the pilotage waters of the Statp
of Alaska. It is the intention of the legislature that the

board work with pilot organizations in a cooperative effort
to enhance that policy.

* Sec. 2. AS 08.62.010 is repealed and reenacted to
read:

Sec. 08.62.010. CREATION AND MEMBERSHIP.OF BOARD.
There is created the Board of Marine Pilots. The board
shall consist of one state licensed marine pilot from each
pilotage region who is actively engaged in, and for at least
the past 5 years was actively engaged in, piloting vessels
subject to this chapter, each being fro.n a different -
pilotage region, and two public members from different



pilotage regions who qualify under AS 08.01.025. All
members of the board must be residents of the state.

* Sec. 3. AS 08.62.020 is repealed and reenacted to

read:

Sec. 08.62.020. APPOINTMENT AND TERM OF OFFICE.
The governor shall appoint the members of the board in
accordance with AS 08.01.020. No member may be appointed to

the board for more than two consecutive terms.
* Sec. 4. AS 08.62.030 is amended to read:

Sec. 08.62.030 MEETINGS. The board shall hold at
least three regularly scheduled meetings each year (A
REGULAR ANNUAL MEETING). The board may hold special
meetings at thecall of the chair or at the requestof a
majority of the members of the board (CHAIRMAN WITH PRIOR
APPROVAL OF THEGOVERNOR).

* Sec. 5. AS 08.62.040 is amended to read:

Sec. 08.62.040. POWERS AND DUTIES. (a) The
board shall have the authority to

(1) provide for the maintenance of efficient and
competent pilotage (PILOT) service on all waters covered by
this chapter in order to assure the protection of shipping,
(AND) the safety of human life and property, and the
protection of the marine environment;

(2) consistent with the law, adopt regulations,
subject to the Administrative Procedure Act (AS 44.62),
establishing the qualifications of and required training for
pilots and providing for the examination of pilots and the
issuance of original or renewal pilot licenses to qualified

persons;

(3) keep a register of licensed pilots (,) and
agents;

(4) adopt regulations establishing pilotage
regions in the state, establishing the criteria by which tn
set pilotage tariffs, including criteria related to a
training and investigation fee to be remitted to the board,
and setting pilotage tariffs for each region (ADOPT
REGULATIONS I'NDER THE ADMINISTRATIVE PROCEDURE ACT
(AS 44.62) ESTABLISHING STANDARDS BY WHICH PILOTAGE FEES MAY
BE ESTABLISHED, AND PAY FOR AUDITS WHENEVER AN AUDIT 1S
NECESSARY TO COLLECT INFORMATION NEEDED TO APPLY THE
STANDARDS IN THE REGULATIONS);

(5) make available, upon request, copies.of this,
chapter and the regulations adopted under it;



(R) review and approve the bylaws and the
operating rules of pilot association; and

(7) audit a pilot association or individual as
considered necessary to the board;

(8) review and approve training programs
conducted by pilot organizations.

(b) The board may, by regulation, make any other
provision for proper and safe pilotage upon the waters
covered by this chapter and for the efficient administration
of this chapter, and for the efficient administration of
lhis chapter, including establishing different licensing
criteria in pilotage regions if .justified by regional
differences in piloting, establishing a mandatory random
drug and alcohol testing program for marine pilots, and
adopting criteria for trainee selection and for training
programs conducted by pilot organizations.

(c) For good cause, the board may require a
marine pilot to submit to a physical or mental examination
to determine the pilot*? fitness to perform the duties of a
marine pilot.

Sec. 6. AS 08.62 is amended by adding a new section to

read:

Sec. 08.62.045 MARINE PILOT COORDINATOR. The
departm nt, with the approval of the board, is authorized to
hire a marine pilot coordinator who is qualified to
administer and enforce the provisions of this chapter. Thr
department, with the approval of the board, is authorized to
hire a marine pilot coordinator who is qualified to
administer and enforce the provisions of this chapter. The

coordinator may not be an active member of an Alaska pilot
organization and may not work as a pilot while employed as
the coordinator, except to the extent required by official

mduties. The coordinator is a member of the partially exempt
service under AS 39.25.120 (If this provision is accepted,
AS 39.25.120 will also have to be amended).

Sec. 7. AS 08.62.080 is amended to read:

Sec. 08.62.080. LICENSE REQUIREMENTS. la).
A person may not pilot a vessel subject to this chapter
unless the person is licensed under this chapter.
(b) A pilot may not be licensed at any one timel

jn more than one of the piloltage regions estnblished by the



(h 1) TViose pilots who, on the effective date of
lLhis act. have morn than one region on their license wil1l In
grand fathered. but musi meet the requirement for each reiliol
at renewal tiime.

(c) The hoard may issue an endorsement i.0 N
licensed pilot for specific ports outside of the pilol.agc

region Tor which the pilot: is licensed. The hoard shall
establish criteria upon which to determine whether to issnr>
or renew an endorsement:. Among other factors, the hoard

must consider local knowledge and recency of service in
determining whether to issue or renew an endorsement:,

(d) The board shall establish .dies for license
examinations and shall provide public nccice of such dates.

* Sec. 8. AS 08.62.090 is amended to read:

Sec. 08.62.090. APPLICATION. (a) A person who
desires to be licensed wunder this chapter shall apply in
writing to the department within 60 days.

(b) The application shall provide the information
and be made on a form prescribed by the board.

(c) In order to be eligible to take the next
scheduled examination, a person must file the application
with the board at least 60 days before the date of the
examination.

* Sec. 9. AS 08.62.100 is repealed and reenacted to
read:

Sec. 08.62.100. ENTRY LEVEL QUALIFICATIONS. (a)
The board will issue a license to a person if he or she is a
citizen of the United States, passes the examinations given
by the board, qualifies in accordance with regulations
adopted by the board, and meets the qualifications in (b) -
(d) of this section.

(b) In addition to the qualifications in (a)
this section, an applicant must provide documentation to the
board of the following service:

(1) One year of service as a master of ocean
or coastwise vessels while holding a license as the master
of ocean steam or motor vessels any gross tons; or

(2) Two years of service as a master of
freight on a towing vessel while holding a license as the'
master of freight and- towing Tvessels- not less than '1,600
gross tons;.or -

of



(3) Two years service as a chief officer on
ocean orcoastwise vessels of not less than 1,600 gross tons
while holding a license as the master of oceansteam or
motor vessels any gross tons; or

on Two years service as commanding officer
of United States government vessels of not less than 1,600
gross tons and holding a license as the master ofocean
steam or motor vessels any gross tons; or

(5) Three years of experience as a member of
an organizedprofessional pilots’ association during which
period the candidate was actively engaged in piloting while
holding a minimum Ilicense as a master of freight or towing
vessels of not more than 1,600 gross tons.

(c) An applicant must also possess an endorsement
of first class pilotage on the applicant’s United States
Coast Guard license with no tonnage restrictions for the
pilotage region for which the applicant seeks to be
licensed.

(d) In accordance with its authority wunder
AS 08.62.040, the board may impose other entry level
qgualifications for a particular pilotage region.

* Sec. 10. AS 08.62.120 is repealed and reenacted to
read:

Sec. 08.62.120. RENEWAL. (a) All licenses
expire on December 31 of each even-numbered vyear. In order
to renew a license, a pilot must

(1) submit a renewal application on a form
provided by the board;

(2) meet the minimum qualifications set out
in AS 08.62.100 and the board’s implementing regulations;

(3) provide evidence of a satisfactory
physical examination by an M.D. within 60 days prior of the
date of renewal, on a form approved by the board; and

(4) comply with (b) of this section.

(b) to require a pilot to work in the region
which he is licensed for a minimum of 60 days during the two
years prior to a request for-renewal of the license.

* Sec. 11. AS 08.62.130 is repealed and reenacted f.o
read: - 7

for



Sec. 08.62.130. LAPSED LICENSE. The board
will reinstate a lapsed license if, in addition to complying
with the requirements of AS 08.01.100 (a)-(.j), the pilot.

(1) makes at least two trips for each year
that the license has been lapsed to each major port and
waterway in the pilotage region covered by the license;

(2) takes and passes a complete written and
oral examination if the license has been lapsed one year or
more; and

(3) complies with all other criteria
established by the board.

AS 08.62.140 is unchanged.

Sec. 08.62.140. FEES. The department shall
set fees under AS 08.01.065 for applications, licenses, and
agent registrations.

*Sec. 12. AS 08.62.150 is amended to read;

Sec. 08.62.150. ENFORCEMENT AUTHORITY
(DENIAL, REVOCATION OR SUSPENSION). (a) The board may
impose a disciplinary sanction on a person licensed under

this chapter when the board finds that the person

(1) is incompetent in the performance of
pilotage duties;

(2) is chemically impaired (HABITUALLY
INTOXICATED);

(3) illegally wuses or sells narcotic or
hallucinogenic drugs;

(4) makes a false statement to obtain a
license;

(5) violates a provision of this chapter or a
regulation adopted wunder it;

(6) is guilty of misconduct during the course
of employment; (OR)

(7) has had his or her Coast Guard pilot's
license conditioned, suspended, or revoked (SUFFERED
REVOCATION OF FEDERAL LICENSURE AS A PILOT); or

(8) charges . ~collects . or re< es an amount
for pilotage services that is different th ihe pilotage
tariff established by the board..



(b) (Repealed, sec. 4, Ch. 60, SLA 1987)

*Sec. 13. AS 08.62.155 is repealed and reenacted to
read:

Sec. 08.62.155. DISCIPLINARY SANCTIONS. The
board may take disciplinary action in accordance with
AS 08.01.075.

*Sec. 14. AS 08.62.160 is amended to read:

Sec. 08.62.160. MANDATORY EMPLOYMENT OF
LICENSED PILOTS. A vessel subject to this chapter
navigating certain (THE INSIDE COASTAL) waters in. around,
and adjacent to the State of Alaska as determined by the
board in regulation shall employ a pilot holding a valid
license under this chapter.

* Sec. 15. AS 08.62 is amended by adding a new section
to read:

Sec. 08.62.165. ALLOCATION OF LIABILITY.
(a) A pilot licensed by the State of Alaska is not liable
for damages in excess of $5,000.00 for damages or loss
occurring as a result of the pilot’s error, omission, fault,
or neglect in performing pilotage services, except that such
limitation does not apply in cases where the pilot is either
grossly negligent or guilty of wilful misconduct per
incident.

(b) Nothing in this section exempts the
vessel, cargo, its owner or its operator from liability for
damage or loss occasioned by that vessel to another person
or other property on the ground that (1) the vessel was
piloted by a pilot licensed by the State of Alaska, or (2)
the damage or loss occurred as a result of that pilot's
error, omission, fault, or neglect.

(c) An organization of pilots is not liable
for any claims arising from acts or omissions of a pilot or
organization of pilots that relate, directly or indirectly,
to pilotage of a vessel. A pilot is not liable either
directly nr as a member of an organization of pilots for any
claims arising from acts or omissions of any other pilot or
organization of pilots that relate, directly or indirectly,
to pilotage of a vessel. The limitation in this subsection
does not apply to acts or omissions relating to the
ownership or operation of pilot boats or the transportation
of pilots to and from the vessel to be piloted.

AS 08.62.170 is unchanged.

Sec. 08.62.170. PILOT'S LIEN (FOR -
COMPENSATION). Each vessel, its tackle, apparel and



furniture and the owner of the vessel are jointly and
severally liable for the compensation of a pilot employed on
the vessel and the pilot has a lien on the vessel, the
vessel’s tackle, apparel and furniture for the pilot’s
Compensation,

* Sec. 16. AS 08.62 is amended by adding a new section
to read:

Sec. 08.62.175. PILOT ORGANIZATIONS. Marine
pilots may form themselves into associations, provided they
are not in conflict with the laws of the State of Alaska or
of the United States.

AS 08.62.180 is unchanged.

Sec. 08.62.180. EXEMPTIONS. This chapter
does not apply to

(1) vessels under enrollment, except as
provided in AS 08.62.185;

(2) fishing vessels registered in the United
Slates or in British Columbia, Canada;

(3) vessels propelled by machinery and not
more than 65 feet in length over deck, except tugboats and
towboats propelled by steam;

(4) vessels of the United States registry of
less than 300 gross tons and tow boats of United States
registry and vessels owned by the State of Alaska, engaged
exclusively

(A) on the rivers of Alaska, or

(B) in the coastwise trade on the west
coast of the United States including Alaska, Hawaii, and
British Columbia, Canada;

(5) vessels of Canada, including Canadian
cruise ships, engaged in frequent trade between British
Columbia and Alaska, if reciprocal exemptions are granted by

Cctnada to vessels owned by the State of Alaska and those of
United States registry; and

(6) pleasure craft.
AS 08.62.185 is unchanged.

Sec. 08.62.185" CRRTAIN LICENSED PILOTS

REQUIRED FOR OIL TANKERS., (a) Any oil tanker, whether
enrolled or registered, of 50,000 dead .weight tons or.



greater, shall, when navigating in state waters beyond
Alaska pilot stations either

(J) employ a pilot licensed by the state
under this chapter; or

(2) utilise a federally license
whose duty station has been on that tanker throughout that
specific voyage.

(b) The pilot required in (a) of this
section shall control the vessel during all docking
operations.

AS 08.62.187 is unchanged.

Sec. 08.C2.187. REGISTRATION OF AGENTS
REQUIRED. A person may not act as an agent of a vessel
subject to this chapter unless the person's name appears on
the register of agents kept under AS 08.62.040(a)(3).

*Sec. 17. AS 08.62.190 is amended to read;

Sec. 08.62.190. PENALTIES. laj. A master or
owner of a vessel required by this chapter to employ a
licensed pilot who fails to do so, unless the perils or
hazards of the sea prevent the employment of a pilot, s
guilty of a misdemeanor and, upon conviction, is punishable
by a fine of not less than $5,000 nor more than $15,000.

(b) A person who violates any other

provision of this chapter or a regulation adopted wunder it
is guilty of a misdemeanor and, wupon conviction, is
punishable by a fine of not less than $1,000 nor more than

$5,000.
AS 08.62.200 is unchanged.

Sec. 08.62.200. DEFINITIONS. In this
chapter

(1) "board" means the Board of Marine
Pilots;

(2) "Commissioner"™ means the commissioner
of the Department of Commerce and Economic Development;

(3) "department” means the Department of
Commerce and Economic Development;

(4) Jvessel"™ means all -vessels not e.xempt



(5) United States Coast Guard accounting
of time;

(6) The definitions under 08.fi2.200 need
lo be expanded to include a definition of chemical
impairment and the standard for measuring time served.

* Sec. 18. AS 08.62 is amended by adding a new section
to read:

AS. 08.62.210. SHORT TITLE. This Act may bo
cited as the Alaska Marine Pilotage Act.

* Sec. 19. TRANSITION.

Sec. 1. The membership of the board as if s

exists on the effective date of this Act shall continue to

conduct the affairs of the board in accordance with this Act

until such time as the membership of the board is appointed

in accordance with sections 2 and 3 of this Act on or before
1991.

Sec. 2. A pilot licensed under AS 08.62 on

the effective date of this Act will remain licensed under
this chapter until required for the second time to renew his
or her license in accordance with section 9 of this Act.
Upon renewal, each pilot must then qualify for the license
in accordance with the criteria in this Act and any
implementing regulations. In addition, after the effective
date of this Act, any pilot applying for a change 1in, an
amendment to, or an endorsement for his or her license must

qualify in accordance with the criteria in this Act and any
implementing regulatiors.

* Sec. 20. EFFECTIVE DATE. This Act takes effect
, 1991.




Uu.S. NEWS AND VIEWS

Pilotage— State or Federal

In a Previous Column, the terms 'State' and 'Federal
(CG)' pilot were used. Mariners of many other
countries embark State pilots in the USA without really
knowing the legal basis of the pilot's authontsy nor
without any awareness that an approaching U sh[P
may not have a separate pilot aboard. This column will
attempt to explain the differences, provide some
background to the present situation and highlight
some current problems. o

Basically, a Federal pilot is one who is licensed by
the US Coast Guard (CG) to pilot US ships in a specific
area and who is acting under the authority of that
licence. A State pilot, who will, in almost all cases,
concurrently hold Federal pilotage, is licensed by a
State to pilot foreign ships upon that State's waters.

In many instances, the required Federal pilot is the
master or one of the ship's mates who also hold the
appropriate pilotage endorsement. The State pilot,
however, is not a member of the crew, but a 'servant
of the vessel,' engaged to advise the master about the
waters to be transited. In actual practice, as most
mariners around the world know, the pilot assumes
the conn (while Iegal(ljy cloaked as ‘adviser').
Occasionally, the term ‘docking pilot' will be heard.
This does not necessarily mean that ﬁerson holds any
pilotage endorsement, but refers to the master of the
assisting tug(s) who comes aboard the ship to control
his tug(s) and perform the berthing/unberthing.
~ The First Congress (1789) recognised that the
individual States would be better qualified to know the
conditions of their ports and channels. Thus, the
authority and hasis tor State regulation of pilots was
established, in the words of the present statute:
'Except as otherwise provided . . . pilots in the bays,
rivers, harbors and ports of the United States shall be
regulated only in conformity with the laws of the
States' [46 USC 8501(a)]. This not only meant that
States would license pilots, but that they could
determine where and when their pilots were required
to be employed. Sates where a pilot is required are
referred to as compulsory pilotage. Some States do
not require a pilot to be em?loyed (non-compulsory),
hut a pilotage fee must still be paid. Most masters,
having to pay the pilotage fee anyway, will usually opt
for the pilot.

Federal pilotage

In the mid-1800s, Congress inadvertently
threatened the State J)Hotage'system, enacting two
separate laws intended to provide greater safety in the
oPeranon of steamships by requmn% Federal licensing
of masters, maces, engineers and pilots. The situation
was corrected by further legislation which effectively
established the concept of Federal pilotage. The
present statute requires that ' . . . a coastwise sea-
going vessel shall be under the direction and controls
a pilot licensed (by the CG) if the vessel is: not sailing
on register (i.e., forelﬁn trade); underway; not on the
high seas; and, Broge ed by machinery and subject to
inspection’ [46 USC 8502 (a)|. o
The effect of this law was to allow US-flag ships in

1%~
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domestic trade to utilise CG-licensed pilots; US-flag
ships in foreign trade and all forean ships continued to
be piloted by State-licensed pilots. Even many US
mariners do not understand that the law thus requires
Bllots on subject vessels, on all navigable waters of the

S, including territorial seas. Practically speakmq, it
would be nearly impossible to compIP/ with the law
literally—i.e., pilotage endorsements for all waters—
and the CG has long recognised that' . . . thers are
many large Forhons of our coastline where there are no
navigational risks to vessels proceeding along tha
coastwithin territorial seas. Inview ofthis, the CG has
a long history of only licensing individuals as pilots for
a portion of the navigable waters of the US, primarily
harhor areas, high traffic areas, rivers and the Great
Lakes.' (FR, V. 53, N.108, p:20655?1

Itisinteresting to note, in view of the brouhaha over
pilotagTiiTtITe Exxon Valdez casualty, that Congress
intende'iTTo exempt parts of Prince William Sound
from Federal pilotage requirements. As per 46 USC
3502(g), 'the Secretary shall designate by re?ula_non
the areas of the approaches to and‘waters of Prince
William Sound, Alaska, oh which a veisel subject to
this section is not.”re(?uwed to be under the direction
and controTof a pilot" [FcensecT by'the CG.

Licensing of State pilots .

As one ml%ht expect, the various procedures
employed by the different States for licensing their
pilots are as varied as their waters and conditions are
unique. Some States restrict the number of State
licences issued. Apﬂllcant_entry varies from afour year
apprenticeship (with no prior seagoing experience) to a
competitive examination while holding a second
mate's licence (with one year's sea time as second
mate) to two years' experience as master on large
ships and 50 round trips on the waters applied for.

ome States require a Federal licence as a
prerequisite—others only require this licence after
completion of training. Virtually all States require
State-licensed pilots to progress through 'steps’ in
tonnage/length/draft of ships handled to ensure
adequate experience is ?amed; often, part of this is
under the supervision of a senior, more experienced
pilot. Some State pilot associations further require
simulator training. . S

State pilotage laws, including licensing, are
administered by a State pilot commission or board.
Typically, this body will, include one or two serving
pilots, thus ensuring that the apPhcants,.exammatllons
and continuing qualifications of State-licensed pilots
benefit from the real world' experience of State pilots

myho really know what skills the job requires.

CG licensing procedures
While the CG is the present government agency

‘charged with the authority to examine for and issue

Federal pilotage licences/endorsements, their execu-
tion is a mixed .bag. Qualification -is simpler than
for State licences—a specified number of qualifying
round-trips (r/t) on certain-size vessels gains entrance
to the examination. No actlial shiphandling experience
need-be.demonstrated, the CG apparehtly.‘assuming's
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that observation of same is adequate. The dichotomy
here is that 'ﬁjlotage{ is composed of 'local know-
ledge' and 'shiphandling,' yet the CG requirements
seemm?Iy confuse the two—local knowledge s
Hener.al y gained independently of vessel size: ship-
andling is afunction of ship size, but ability cannot be
determined solely in the examination room,

The trip requirements vary with the licence held and
position on board. In some CG Districts S,C,GD?_, hold'ng
an unlimited master's licence gains qualification in six
r/t—in other CGDs, one must hold the same licence
and be serving as master to qualify in 12 r/tl No prior
licence must be held for an original pilot (only) licence,
but three Kears on deck is required and, usually, the
initial number of r/t required are much greater (upto 20
or more). Once the original endorsement or original
pilot licence is obtained, the r/t requirements for
extension of route' (additional pilotage) are lessened.

The initial exam is comprehensive (piloting, chart
navigation, weather, shiphandling, pollution, etc.)—
subsequent exams for extension of route usually only
cover local knowledge, chart sketch, aids to
navigation and a rules of the road section. The
thoroughness and expediency by which r/t are
evaluated, the exam graded and the content of the
exam, itself, also vary widely, depending on the CG
personnel in the Regional Examination Center (REC).
As the CG is first a military organisation, the
‘generalist’ idea prevails, and the service rotates
personnel through a variety of billets to diversify their
experience.

Applicants for pilotage and other licences are
seldom comforted by the thought that their livelihood
is merely a step on the promotion ladder for CG
personnel, rather than being judged by a professional
mariner. Theoretically, one benefit to this scheme is
preventing too much familiarity with the maritime
community which might lead toless than scrupulous
practices in issuance of licences and seamen's
papers—it hasn't always prevented abuses, however.

Except as noted above (non-compulsory ilota%e/_{,
there are few exemptions to pilotage in the USA.

Generally, only US ships under 1,600 grt (self-
cerﬂﬂed? and foreign ships under 300 grt are exempt
from pilotage. Recent regulations have added an

additional exemption for vessels towing tank barges

totalling not more than 10,000 grt. Inthese vessels, as
well as vessels up to 1,600 grt, the master (or mate) is
a 'self-certified" pilot. 'Self-certified" pilots must have

four r/t (up to 1,600 grtg or 12 r/t (tank barges to

10,000 Qrt), Wltﬁ.a quarter of the required trips made
at night. No exam is required.

There are some troubling aspects to the 'self-
certified' pilotage. Small vessels do get into collisions
with much larger vessels and a 10,000 grt barge
loaded with toxic chemicals is not something to be
‘exempted'! Without a 'recency of service' require-
ment, the requisite four/12 r/t could have heen made

at any time in the past. No vessel size is stipulated —it -

could legally be an outhoard-equipped skiff! With the
CG trying to justify authority over State pilots, it is
interesting to note that these exemptions are granted,
apparently without similar concern.

Increasingly, in recent years, a conflict has
developed between the CG and State pilots. Basically.-

the CG desires to exert direct control over the actions
of State pilots (no attempt will be made here to
address how CG control of State pilots might contra-
vene the 'sense of Congress' that States should
control their own pilots!). The CG may also, rightfully,
be concerned about the lack of any pilot aboard a
foreign vessel in 'non-compulsory' areas. Although
not unlikely, most masters would think twice about
the consequences of this act, especially on a first call!
In any case, the CG already has authority to require a
Federal pilot in any area where a State does not—i.e.,
non-compulsory areas [46 USC 8503(a)).

The scenario concerning the CG, which is not rare,
would see a State pilot, acting on that licence,
involved in a casualty. The State could suspend the
pilot's licence, but he would still be free to pilot on the
authority of his Federal licence. The reverse is also
true, although in States where a State licence is
predicated upon possession of a Federal licence,
revocation and/or suspension (R&S) of the latter
would automatically result in R&S of the former. The
CG has taken action against State P|Iots by indirect
means—i.e., violations of the Federal Boat Safety Act
of 1971 glegllgenc_e), Ports and Waterways Safety-
Act of 1972 (ﬁollutlon), etc. _
~ Other than the 'normal’ bureaucratic urge to expand
jurisdiction, the CG seems to feel that State boards
and associations may be lax in policing their own
ranks. Perhaps, on occasion, this is so—but is CG
control the best way to remedy this problem? Like
other professional associations {phys!uans! lawyers,
etc.), State pilots may be reluctant in policing their
own due to the unspoken fear of being in the same
position themselves at a later time (there, but for the
grace of God, go IP. Itis also very true that State pilots,
are fully aware of the difficulties of the job, more so
than the CG, and are thus reluctantto respond to well-
intentioned, but uninformed ﬁressure.
~ Some States/associations have apparently been lax
in responding to some deficiencies. Certainly, when
one pilot has had four or five casualties some action is
warranted. This, of course, is where the CG would
wish to impose their heavy-handed punishment of
R&S, which is somewhat misleadingly referred to
as 'remedial." Is this the proper course? The CG
apparently feels that putting a pilot (or other mariner)
on the beach is gomg to improve his or her skills. This
is wrong-headed thinking! The State pilots are in a
much Dbetter position to impose (truly) ‘remedial
measures—and many have done so—such as
simulator courses, renewed supervision or other
additional tramm%. o
~ If State pilot boards/associations are reluctant to
impose discipline or require additional training, how
can the problem be resolved? One proposal is that a
separate pilot certification board, perhaps affiliated
with the American Pilots Association (APA), could be
empowered to review all accidents involving State
pilots. This board would have the authority to impose
appropriate remedial measures, where necessary,
revoking or suspending Slate licences, when required.
Much.the same as with medical board certification,
such a board could also certify pilots to minimum
standards and would go along way toward removing
the only criticism by the CG of the State pilot
svstem.n



MEMORANDUM State of Alaska

Office of the Governor

Office of Management and Budget
Office of the Director

TO: Senator Drue Fearce DATE: March 22, 1991
attn: Rod Mourant
FROM: Brad Pierc£1nd Marilou Madden PHONE: 465-3568

subject: SB 218 and CSHB 194 Marine Pilot Legislation

You asked for a discussion of the differences between recommendations of our recent
study, "Improving Alaska's Marine Pilotage System," and the provisions of SB 218,
which you have introduced revising the state Marine Pilotage Act. The provisions of
SB 218 are similar to those embodied in CSHB 194, introduced by Representative
Cheri Davis in the House. For the most part, we feel that both bills carry out or
improve upon the recommendations of our study. Since the final legislative vehicle
will likely be a combination of provisions in the two bills, the following analysis
examines both bills in relation to study recommendations.

Legislative Intent

Both bills establish the state's compelling need for compulsory marine pilotage
system. From the perspective of the study findings, key elements are the need for an
adequate number of professional marine pilots posessing extensive local knowledge,
the independence of pilots from shippers, and the necessity for the Board of Marine
Pilots to have broad statutory authority to requlate the system. Both bills recognize
that marine pilot organizations have and will continue to provide the core of pilotage
services in the state. Both bills state that vessels subject to mandatory pilotage shall
be under the direction and control of a marine pilot at all times unless the pilot is
relieved for cause. While the captain is ultimately responsible for his vessel, this
provision gives the pilot legal authority to maintain control and cleat's up any ambiguity
over who is responsible for maneuvering the vessel at any given moment.

Membership of the Board of Marine Pilots

The study proposed that the Board membership be expanded from the current seven
to nine members (to maintain symmetry of membership, assuming a third pilotage
region was added to the existing two) and that the DCED commissioner's designee
position be dropped or replaced by someone from OMB. At its December 12, 1991
meeting, the Board strongly rejected these recommendations on the grounds that a
larger membership would be cumbersome and that the ineffectiveness of the
commissionei's designee in the past had more to do with the knowledge of the
individual rather than the position itself. The Federal Trade Commission office in
Seattle also strongly recommends that a member of the administration remain on the
Board. These arguments appear convincing.



CSHB 194, Sec. 2 explicitly states that the governor appoints public members (in
addition to pilot and agent members) and retains restrictions on consecutive terms.
This provision clears up confusing language in the current statute (AS 08.62.020),
which does not mention the appointment of public members. SB 218, Sec. 2 changes
the termination date for the Board of Marine Pilots to 1995. Note that another hill
introduced in the House, HB 162, would also extend the Board until 1995. SB 218,
Sec. 3, APPOINTMENT AND TERM OF OFFICE eliminates terms of office and existing
restrictions on the number of consecutive terms that a Board member may serve. We
can't tell whether this provision is a drafting oversight or deliberate. However, terms
and restrictions of Board members should be included somewhere, preferably
referencing AS 08.01.035, which specifies staggered four year terms.

One study finding was that the current practice of two Board meetings per year is not
enough to adequately respond to problems encountered in regulating the industry. If
either or a combination of these bills is passed, the Board's workload is likely to
increase substantially for at least a year after enactment as it considers and adopts
supporting regulations. SB 218, Sec. 4 specifies at least three Board meetings per
year, while CSHB 194 specifies up to four meetings per year. Both bills provide for
more meetings as needed. Over the long-term, three meetings with provision for more
if needed is probably sufficient.

Powers and Duties of the Board

Both bills give the Board the authority to establish pilotage regions and to set regional
tariffs and licensing criteria. Both allow the Board to recognize pilot organizations and
to review and approve their training programs, articles, bylaws and operating rules.
SB 218 states that the Board may require an audit of pilot organizations or individual
pilots, while CSHB 194 does not mention audits of the records of individual pilots. In
order to maintain an enforceable tariff and to close potential loopholes for independent
pilots to charge something other than the tariff set by the Board, provision for audits of
individual pilots should be included in the powers and duties of the Board.

Other important provisions contained in both bills allow the Board to impose
disciplinary sanctions on pilots and to require mandatory random drug and alcohol
testing. Both bills say that the Board may suspend or revoke a pilot's license if the
person’s U.S. Coast Guard pilot license is revoked but the language in SB 218
appears stronger..This was an important recommendation of the National
Transportation Safety Board investigation of the Exxon valdez accident and we
recommend it be included in the final legislation.

Marine Pilot Coordinator

Both bills authorize the Department of Commerce and Economic Development, with
Board approval, to hire a marine pilot coordinator to assist in administering the
pilotage system, review the operations of pilot organizations and investigate
incidents/accidents. SB 218 specifies that the marine pilot coordinator be a partially
exempt employee. If this person is to serve at the pleasure of the Board, he/she must
be in partially exempt service. The fiscal note to CSHB 194 assumes that the marine
pilot coordinator will be hired at Range 18A ($40,728 annual salary), the same as
executive secretaries to other Boards and Commissions. This may be too low of a



salary range to attract a retired ship master or other qualified individual. We suggest a
Range 21A ($49,060) starting salary might be more appropriate.

Licensing

The intent of both bills is to allow the Board to substantially increase qualifications for
obtaining a license and to set up a two step licensing procedure, whereby a person
must serve as a deputy pilot for an extended period before becoming a fully licensed
marine pilot. The provisions of CSHB 194 spell out the restrictions on deputy pilots in
detail, while SB 2.18 is more ambiguous, leaving licensing criteria up to the discretion
of the Board. The study found that ambiguity in the existing Marine Pilotage Act
allowed professional standards to become eroded over time and invited legal
challenge. Therefore we recommend the CSHB 194 approach. Both bills state that a
pilot may not be licensed for more than one region at a time. This is an extremely
important provision that the Board feels should not be watered down. We concur with
the Board. The study found that local knowledge is the essence of mandatory state
pilotage and that the coastal waters of Alaska are much too extensive for pilots to have
intimate knowledge of more than one region.

Training and License Renewal

Both bills authorize the Board to review and approve the training programs of pilot
organizations. Again, CSHB 194 provides detail on standards the Board may require
for deputy pilot training and clearly ties training requirements to licensure. Both bills
contain a "use it or lose it" provisioi for renewal of licenses and require a physical
exams. CSHB 194 has stronger ‘equirements for reactivating a lapsed license,
including familiarization trips. Because local knowledge is a primary criterion for
judging the professionalism of pilots, the study found that lapsed license renewal
requirements should include familiarization trips. Neither bill authorizes the Board to
impose continuing education requirements for license renewal. We think this is an
important oversight that needs to be corrected. Both bills have transition language
that allows existing pilots to maintain their license status.

Pilot Discipline

The bills have nearly identical provisions for pilot discipline. In fact, the study found
that Alaska's existing marine pilot discipline statutes, if enforced, are a model for other
states. One important additional provision in both bills allows the Board to discipline
pilots who charge somethinj other than the tariff schedule established by the Board.
The study found that a fixed enforceable tariff is essential to maintain efficient pilotage
service.

Limited Liability and Antitrust Protection

The study found that there is a basic inconsistency in state policy which requires
mandatory pilotage on one hand and on the other imposes’unlimited liability for
persons responsible for an oil spill. Additionally, the study found that marine pilots are
increasingly exposed to liability for accidents, even though the pilot ia covered under
the ship's insurance. Because pilots provide a service to the public by protecting
lives, property and the marine environment, the state has an obligation to provide
some liability protection so. that pilots may obtain insurance. Likewise pilot
organizations need protection for their training and dispatch operations. Neither, bill
specifically mentions liability protection for organizations who. train pilots, which



should be clarified if not covered under #rc broader language of liability protection.
The exact amount of protection is relatively unimportant-both bills adopt the $5,000
convention used by Washington State. Note that neither bill protects pilots from
liability for acts of gross negligence.

Pilots have traditionally formed themselves into organizations to provide 24-hour a
day, all-weather, year-round dispatch service and pilot organizations provide the core
of mandatory pilotage service in Alaska and every other state. The study found that
these organizations are increasingly the target of antitrust litigation and that in order to
maintain the efficiency of the present system, some typo of protection by the state is
warrented. Antitrust protection is provided in both bills. While the bills substantially
increase the Board’s ability to regulate and control the operations of pilot
organizations, there is nothing in either bill that gives the existing organizations an
exclusive monopoly on pilotage services for a particular region. This is in line with
study findings.

Funding

There is no question that the marine pilotage system should pay for the cost of its
administration and operation and the study found that pilot license fees could be
significantly increased to defray the costs of administering the pilotage system.
However, it must be recognized that there is a wide disparity in the incomes of
individual pilots and their ability to pay. The biennial license fee of $2,040 assumed in
the fiscal note to CSHB 194 is not unreasonable, but if either or a combination of these
bills is passed, administration costs are likely to be substantially higher than the
$96,000 estimate for FY 92 and $89,000 annually for FY 93-96. Thus license fees are
not likely to cover the entire cost of administering the system. The study found that
there should be some means for the Board to collect program receipts from the tariff to
pay for increased administration costs such as check rides for pilots and investigations
of incidents/accidents. The language of SB 218, Sec. 5, POWERS(4)(C) , could be
amended to include an administration and investigation fee or tariff surcharge instead
of a training fee, which is a misnomer. Training expenses are the individual pilot's
responsibility.

Please feel free to call if we can be of further assistance.

cc.  Shelby Stastny, Director
Bob Bulmer, Chief of Operations
Representative Cheri Davis
Ann Boudreaux, Director, Division of Occupational Licensing



Captain Badron

United States Coast Guard
17th Coast Guard District
P.0. Box 3-5000

Junea™™ kk 99802

January 21, 1991
Dear Captain Badron:

Commander Edward Page indicated that you would most probably be
the spokesperson for the Coast Guard on marine pilotage issues 1in

the State of Alaska. One of the critical issues that will be
addressed by the Alaska State Legislature this session will be
the sunset of the Board of Marine Pilots. As chair of the Senate
Committee on Labor and Commerce, | will be actively involved with

this legislation.

The review of this board will include a significant review of the
policies and procedures of the board and an evaluation of the
status of marine pilotage in Alaska. There is a probability that
this process will result in legislation being offered. The
Governor®"s Office, Division of Policy, has recently completed a
study of Alaska®s Marine Pilotage Systenm. I have enclosed a copy
of that report for your review. When draft legislation is
available, | will forward a copy also.

I welcome any comments that you might have regarding this report

and the subsequent legislation. If you would like to meet and
discuss this topic or any others areas of concern that would fall
under the committee®"s responsibilities, let me know. I can be

reached at 465-4993.

Sincerely,

Senator Drue Pearce
Chair

DP:rrrn
Enclosure



Senator Drue Pearce, Chair
Senalor Virginia Collins, Vice Chair
Senator Dick Eliason

Senalor Rick Halford

Senator Jay Kerttula

Alaska State Legislature

WHILE IN JUNEAU
P.0. BOX V

JUNEAU, ALASKA 99811
(907) 465-3844

3111 C STREET, SUITE 150
ANCHORAGE, ALASKA 99504

SENATE LAC%%/I%\/IAI‘[F[PEEOMMERCE (on et 015

TO: Senator Curt Menard, Chairman
Senate Transportation&Znmittee

FROM: Senator Drue PearceAN—"
C2,¢

DATE: April 3, 1991
RE: Senate Bill 218

I respectfully request that Senate Bill 218 be scheduled for a
hearing before the Senate Transportation Committee at the
committee"s earliest convenience after April [1lt-h.

Senate Bill 218 makes the first major changes to the Marine
Pilotage statutes in nearly twenty years. This legislation 1is
the result of an intensive study of the state"s Marine Pilotage
System by the Office of the Gcvernor. It also addresses the
concerns that the Alaska Oil Spill Commission had with the trend
to relax the qualification standards for pilots in the state.

Senate Bill 218 1is important to the safety and health of the
people of the State of Alaska and to the protection of their

environment. This legislation has received an affirmative vote
by the Board of Marine Pilots and addresses all of their m~jor
concerns. As a result, some aspects of the Marine Pilotage

System study were not included in this bill.

Thank you in advance for the early opportunity to present this
important legislation.

DP:rrm



April 7, 1991

To: Geoff

From: Dale

Enclosed is a complete list of ships that have transited S.E,
Alaska.

Cruise ships fuel capacities vary from 1.1 million gallons to
lesser amounts depending on diesel or steam propulsion systems,
and size of ship. Cargo ships fuel capacities vary also with a

500.000 gallon estimate being in the ball park.

The definitions you asked for are as follows:

Qhannei._Piloti Is defined in 12 AAC56.050. A channel pilot
license is a license to pilot vessels of 20,000 gross tons or
less in main_shi.p_channels_onl.yx ar 1to perform docking and
undgcking_gnly. _under_the_super.visi_ f_8 Ei.l9fe_ with an Alaska
limited or unlimited license.

Limited_Piigt_of>20A00Q _grgss_tgns_gr_a_SteB_i_licensej. Is
licensed to pilot ships on the waters listed on the license
without supervision from another licensed pilot, and dock and

undock ships of 20,000 gross tons or less.

Lisited_Pilgt_g£_40J000_grgss_tQQS _or_a_Btee_2_licensei The same
as a Step 1 license except the limit on the gross tonnage is
40.000 gross tons.

ynlirnited_Pi loti Is licensed to pilot ships on the waters listed
on the license without tonnage restrictions.

Note: Once a pilot has a 20,000 gross ton license the pilot can
upgrade the license without_the_assistance_of,angther_eilgt, as

defined in AAC56.045, for increased tonnage.

Q..Sh.iE..Qhannel i In S.E. Alaska the term has generally been
defined to mean Clarence Strait, Sumner Strait, Chatham Strait,
Frederick Sound, Lynn Canal, Icy Strait, Cross Sound, Sitka Sound
and Lower Glacier Bay. Waters not considered main ship channels
are Snow Pass, Wrangell Narrows, Tongass Narrows, Peril Strait,
Olga Strait, Neva Strait, Tlevak Narrows, San Christoval Channel,
Bocas de Finas, Tracy Arm, and Upper Glacier Bay. The above are
given as examples only. In short, open inside waters that are on

the main shipping track lines set out by Hansen's Handbook.



US Department

. Commander P O Box 3-5000
of Transportatlon Seventeenth Juneau., AK..9.900 -
Uﬂlt@d States Coast Guard District Phone =2213
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Coast Guard
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April 10, 1991

Representative Cheri L. Davis
Alaska State Legislature

P.0. Box V

Juneau, AK 99811

Dear Representative Davis:

Thank you for meeting with us this week and for giving us the
opportunity to review your draft of House Bill No. 194. The
safety of Marine Pilots and the vessels they serve 1is very
important to the Coast Guard. Uniformity between state and
federal pilotage requirements is also desired to promote equal
treatment for similar vessel operations.

As Rear Admiral Ciancaglini directed in your meeting with him, 1
am offering the following comments on the 4/4/91 draft of this

PW IS bill:
Sec. 08.62.040(a)(6): If a mandatory random drug and alcohol
testing program is established for state pilots, 1 recommend that
it agree with the federal testing programs in 46 CFR Part 16.

i This will avoid duplicate testing requirements and confusion
since all state pilots also hold a federal pilot license.

us'

N.Sec. 08.62.040(a)(9): It should be clarified that a regional
Vs | pilot organization is prohibited from operating before its bylaws
etc. are approved if it is the intent of the legislature that
v only approved organizations are to be allowed the privilege of
functioning.
VhrO
C ¢~ /.Sec. 08.62.040(a) (12): When marine pilotage regions are
established by regulation, it is desirable that the boundaries of
the regions be similar, to the extent possible, to those

&V - established for federal pilotage waters in 46 USC 8502(a).
o.Sec. 08.62.050: It is recommended that the duties of the Marine
Pilot Coordinator be defined more explicitly; e.g. does he
gw -r investigate accidents and misconduct of pilots?

5,Sec. 08.62.080(a): Will regulations be issued to clarify a
(license structure for various types and sizes of vessels? It
appears desirable to use the same license structure as now
contained in federal regulations for uniformity. This could be
accomplished by requiring that the pilot hold a federal license

\XUMAh) for the service and size of vessels operated.
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t April 10" 1991
- "sec. 08.62.080(b)1 Would establishing a currency of knowledge
provision, similar to the federal requirement in 46 CFR 10.713,
0*n ififl achieve the same safety concern that is addressed by restricting
pilots to only one pilotage region?

N\
tot/bC | Segﬁ 08.62.100(3)2 The words "three years experience”™ should be
1A' clarified to indicate if calendar years or actual time, e.g. 1095
hat {fi g _hour days, are required.

Sec. 08.62.150(a)(3): Possession of narcotic or hallucinogenic
drugs should be included with use and selling as prohibited /
v activities. All of these activities, 1if proved, will be grounds
for revocation of the pilot®"s federal license.

Sec. 08.62.150(a)(8): Suspension of the pilot"s federal pilot
license should be addressed in addition to full revocation of the

license.

0

ec. 08.62.160: The terms "inland™ and "coastal™ have different
“meanings in many legal applications. Recommend that these terms

Q \ be changed to read "state waters inside the 3-mile Territorial®-J/s*/""7
* Sea Line." z

f/
Sec. 08.62.180(1): The words ""except as provided in AS_ ,

08.62.185" should be deleted from this section as it violates 46"\
Uscn~8501(d.1I and 8502(c). ~ftlso, the words "vessels under
enrollment”™ should be changed to read "vessels subject to federal
pilot requirements in 46 USC 8502. A,
IX - ')
Sec. 08.62.180(2): We assume that you are using the term
"fishing vessels" in the same context as defined in 46 USC
2101(lla) and are not exempting "fish processing”™ and "fish
tender”™ vessels, as defined in 2101(b) and 2101(c), From

«:(*) pilotage. Some very large tenders and processors, some over 600
ft and 5,000 gross tens, are now operating in and out of Alaskan

t/\

orts. When not subject to federal pilotage requirements, such

~ A\
((S?Olarge vessels should be subject to state pilotage.

Sec. (4762.185(a) (2): For the above reason, the words "whose
duty station has been on that tanker throughout that specific
voyage" should also be deleted from this existing statute.

Sec. 08.62.190(a): The phrase "when a licensed pilot is
available” seems too vague as stated. Recommend that some time
frame and effort-to-obtain criteria be added to avoid each
company making their own decision as to the availability of a

licensed pilot.
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April 10, 1991

The above comments are based upon my quick review of this draft
bill. I am enclosing copies of federal statutes and regulations
cited above for your quick reference. Also enclosed please find
a copy of Captain Bodron's letter to Senator Drue Pearce
concerning the improvement of Alaska's marine pilotage system.
As he states in that letter, we are available to assist you in
drafting state standards, participating in Pilot Review Boards,
and advising on federal standards. We look forward to working
with you and your staff in the development of this bill.

Sincerely,

Glenn C. Sicks

Lieutenant Commander, U. S. Coast Guard
Chief, Fishing Vessel Safety Branch

By direction of the District Commander

Enclosures: As stated above



Coas4 Guard Amendments
Working from CSHB 194 (L&C)

1. Pg 3 Ln 9 - Insert following "program"”
CFR Part 16".

2. Pg 9 Ln 8 - Insert following "approval™
commencing operations".

3. Pg 3 Ln 25 - Insert following "regions"

possible similar with those established for federal pilotage
waters 1in 46 USC 8502(a)."

4. Coveredin SB218(Trans) sec 23.

5. Coveredin section 9 but : Pg 4 Ln 9 - Insert following
"region" : "and possesses a federal license with the same
endorsement”

6. Pg 4 Ln 10 - Insert following "time" : unless possessing

currency of knowledge provisions consistent with 46 C"FR 10.713".

"consistent with 46

"prior to

"to the extent

7. Pg 6 Ln 10 - The intent is three calendar years of
experience. Not to mean 1095 actual days of active service.

8. Pg 7 Ln 15 - 1Insert following "illegally"”

9. Pg 7 Ln 22 - Insert following "suffered"”

"possesses".

"suspension".

10. The board will determine the proper definition.

11. Pg 9 Ln22 - delete and insert : "(1) vessels subject to

federal pilot requirements in 46 USC 8502;"

12. Pg 9 Ln 23 - Insert following "vessels"”
processing and fish tender vessels"

"including fish

fff

13. Insert a new section to read : Sec. 08.62.185 (a)(2) "utilize

a federally licensed pilot [whose duty station has been on that

tanker through out the specific voyage]."

14. Pg 10 Ln 11 - Intent is to limit the definition of
licensed pilot is available”™ to a reasonable and responsible

definition. Perhaps insert phraseology from Marine Pilot
handbook pg 50 #17 or insert "as defined in regulation”

"when a

irmj d
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DEPARTMENT OF LAW / .0. box k- state capitol
SUREAD ALASKA 608110300

PHONE: (907) 465-3600
OFFICE OF THEATTORNEY GENERAL

April 18, 1991

Hon. Dave Donley

Alaska House of Representatives
Room 122, Capitol Building

P.O. Box V

Juneau, Alaska 99811

Re: CS for HB 194 (L&C)

Dear Representative Donley:

On your behalf, Laurie Otto asked this office to rdvieWtf
and comment on CS for HB 194 (L&C), a bill currently in the flouser
Judiciary Committee that would amend the laws pertaining to marine
pilotage in Alaska. More specifically, we understand that you want
to know whether there are any potential 1legal problems with the
bill, including how state and federal antitrust Jlaws may be

implicated.

For at least the past couple of years, questions have
been raised with increasing frequency about whether ~certain
components of the existing marine pilotage system violate state or
federal antitrust laws. The targets of those questions have for
the most part been related to (1) the authority of the Board of
Marine Pilots (the Board) to establish and enforce mandatory
tariffs for pilotage services in particular areas or ports, and (2)
the requirements for advancement within the profession being in the
control of the currently licensed marine pilots and existing marine
pilot associations, the most notable of these requirements being
the one that allows a pilot to upgrade an entry level license only
after completing a certain number of dockings and undockings under
the supervision of a state licensed marine pilot. 1/

1/ The Board of Marine Pilots, and the individual members of
the Board are currently defendants in a lawsuit filed in federal
court wherein the Plaintiff, Captain Joseph Homer, has generally
accused the Board of allowing the Southeastern Alaska Pilots”

Association (SEAPA) to monopolize the profession by, among other
(continued...)



Hon. Dave Donley April 18, 1991
Alaska House of Representatives Page 2

To the extent that these antitrust concerns arise in the
existing statutes, it is our opinion that this legislation
addresses those problems. 2/ The public interest of the state,
which may at any time be significantly impacted by the quality of
marine pilotage, 1is served only when marine pilotage 1is safe,
efficient, and, except under very unusual circumstances, always
available to those who are required to use it. For that reason
alone, marine pilotage has been, and should continue to be, a
heavily regulated profession. 2/

.Cr. -In CS for HB 194 (L&C), a part of that heavy regulation
eincludes "(1);giving the Board broad and express authority (A) to
adopt and enforce pilotage tariffs and (B) to approve the by-laws
and operating rules of pilot organizations, and (2) establishing

statutory standards for licensure and training. In our opinion,
those provisions pave the way for the state to avoid antitrust
concerns with its marine pilotage system. Why we only say "pave

the way" 1is explained below.

1/ ""(.. .continued) -
things, establishing a pilotage tariff and allowing SEAPA to
control advancement in the profession through the
dockings/undockings requirement.

The Plaintiff recently filed a Motion for Partial Summary
Judgment against the Board on the basis that the dockings and
undockings requirement was beyond the Boardls authority to adopt
and that the manner in which it is being implemented is a violation

of antitrust laws. In the next month or so, this office will
respond to that motion. By the middle of June, the Plaintiff"s
reply, if any, must be filed with the court. IT requested, oral
argument will be scheduled sometime after that. After oral
argument, the court will rule on the motion.

2/ As you are probably well aware, SEAPA also is the defendant
in lawsuits alleging that it has monopolized the marine pilotage
business in Southeast Alaska. Although we believe that this

legislation also addresses some antitrust concerns of SEAPA, in
this memorandum we are only discussing the antitrust concerns of
the state directly, except to the extent that those 1issues

necessarily overlap.

2/ The amount of regulation and the significance of the public
interest in the endeavor makes the regulation of pilotage in some
ways analogous to that of a puolic utility.



Hon. Dave Donley April 18, 1991
Alaska House of Representatives Page 3

In general, antitrust laws prohibit a variety of
monopolistic, anti-competitive activities. However, 1in addition to
certain statutory (state and federal) exemptions, wunder certain
circumstances, the courts have recognized a state action exemption
to a claim that activities violate antitrust laws. In California
Liquor Dealers v. Hidcal Aluminum. 1Inc.. 445 U.S. 97 (1980), the
United States Supreme Court described the exemption as follows:

ajo: ca T

] N These decisions establish two standards for
antitrust immunity under Parker v. Brown. First,
the challenged restraint must be "one <clearly

e.r«c.sarticulated and -affirmatively expressed as state

MV -policy"; second, the policy must be" "actively

ol 0 supervised" by the State-itself. City of Lafayette

v. Louisiana Power & Light Co. f 435 U.S. 389, 410
(1978) (opinion of Brennan, J.).

Midcal, 495 U.S. at 105. (Footnote omitted.)

In order for thestate action exemption to be valid,

there must first be a <clearly articulated policy and law
authorizing what otherwise might be anticompetitive behavior. In
this bill, we relieve such a clearly articulated policy and law
exists. Secondly, for the exemption to be validly invoked, the

state must actively supervise the otherwise anticompetitive
econduct. r This bill certainly contains provisions to effect that
active supervision, e.g., employment of marine pilot coordinator
"and the generally clear and increased regulatory authority of the
Board. If those provisions are implemented, we think that the
eactive supervision standard will be met. 4/

Although other legal issues were discussed and considered
during the process that, began last fall on drafting a bill on this
subject, we think thatthose issues have been dealt with in such a
way in this bill SO that we find none outstanding. £/

4/ It is not perfectly clear to what extent a state must supervise
for that supervision to be "active.”" Recent caselaw indicates that
the courts are not making the standard a rigorous oOr onerous one

for a state to meet.

5/ For example, the hill does not contain a provision limiting the
number of licenses that would be issued.



Hon. Dave Donley April .18, 1991
Alaska House of Representatives Page 4

R-cognizing that this letter 1is somewhat conclusory, if

you have any questions orwish further details, please let me know.
y -m -~ c."J* ’ St ’
*Y'CV.- v -Sincerely yours,
p— ) * ° -r. fo*' !
....... ;. CHARLES E. COLE

ATTORNEY GENERAL

ejr.:v By:" Uf Cr/
-esc:-:: Gary 1. Amendola
i Assistant Attorney General

GIA:jf

cc:  Ann P. Boudreaux, Director
Division of Occupational Licensing, DCED
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Captain Homer under provisions of federal and state constitutions and statutes and
under state common law.

Captain Homer makes 17 claims for relief. Nine claims for relief are against the
association and/or its members. Eight claims for relief are against the board and/or
members of the board.

CLAIMS AGAINST THE STATE.

Captain Homer seeks the following relief from the State of Alaska for the actions of
the Board of Marine Pilots. As part of each specific claim for relief against the
board, Captain Homer is also seeking an injunction to prevent further harmful
actions by the board, as well as attorneys’ fees.

EIGHTH CLAIM FOR RELIEF. Captain Homer claims that the regulations
and practices of the board further the monopolistic and restraint of trade practices
engaged in by the association and its members and as a consequence the regulations
and practices are violative of the Sherman Anti-Trust Act-" and the Clayton Act”.
Captain Homer seeks to have the regulations and practices of the board declared null
and void. Captain Homer also seeks an injunction stopping the board from acting
in furtherance of the monopoly and restraint of trade in the future and treble
damages against the state.

NINTH CLAIM FOR RELIEF. Captain Homer claims that the regulations
and practices of the board unduly burden interstate and foreign commerce” and
thus are null and void. Captain Homer seeks an injunction against the board
preventing future undue burdens on interstate commerce. Captain Homer also seeks
damages under 42 U.S.C. 1983" for violating his rights under the federal constitu-

tion.

A 15 US.C. §81-2.
& 15US.C. 88 12 - 27.

y Constitution of the United States, Art. |, sec. 8.

N 42 US.C. 1983

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State
or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall be liable to the party injured in an action at
law , suit in equity, or other proper proceeding for redress. ...
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TENTH CLAIM FOR RELIEF. Captain Homer claims that the regulations
and practices of the board violate his federal due process and equal protection
rights” and thus are null and void. Captain Homer seeks an injunction preventing
future violations of his federal due process and equal protection rights by the board.
Captain Homer also seeks damages under 42 U.S.C. 1983 for violating his rights
under the federal constitution.

ELEVENTH CLAIM FOR RELIEF. Captain Homer claims the regulations
and practices of the board violate the privileges and immunities clause of the federal
constitution™ and thus are null and void. Captain Homer seeks an injunction
preventing future violations of his privileges and immunities rights by the board.
Captain Homer also seeks damages under 42 U.S.C. 1983 for violating his rights
under the federal constitution.

TWELFTH CLAIM FOR RELIEF. Captain Homer claims that the
regulations and practices of the board violate his right to equal protection under the
state constitution” and thus are null and void. Captain Homer seeks an injunction
preventing future violations of his equal protection rights under the state constitution.
Captain Homer is also seeking unspecified damages.

THIRTEENTH CLAIM FOR RELIEF. Captain Homer claims that the
regulations and practices of the board violate his right to due process under the state
constitution™ and thus are null and void. Captain Homer seeks an injunction
preventing future violations of his due process right under the state constitution.
Captain Homer is also seeking unspecified damages.

FOURTEENTH CLAIM FOR RELIEF. Captain Homer claims that the
regulations and practices of the board are contrary to the public policy generally
expressed by the statutes of the state and thus are null and void. Captain Homer
seeks an injunction preventing future violations of the public policy expressed in state
statutes. Captain Homer is also seeking unspecified damages.

FIFTEENTH CLAIM FOR RELIEF. Captain Homer seeks an injunction
against the board to prevent the board from violating his rights under the federal and
state constitutions. Captain Homer also seeks an injunction to require the board to
repeal its regulations requiring that applicants for an unlimited pilot license complete

y Constitution of the United States, 14th Amendment, sec.l
- Constitution of the United States, Article IV, sec. 2,cl. 1
%Constitution of the State of Alaska. Article I,sec. 1

& Constitution of the State of Alaska, Article Isec. 7.
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a specified number of supervised dockings and undockings”® and to rescind any of
its policies that have the effect of suppressing or eliminating competition among
marine pilots. Captain Homer also requests the court to require the board to issue
an unlimited marine pilot license for Southeastern Alaska to him. Captain Homer
is also seeking unspecified damages.

CLAIMS AGAINST THE ASSOCIATION AND OTHER PRIVATE PARTIES.

Captain Homer is seeking the following relief from the actions of the Southeastern
Alaska Pilots Association and certain named persons who are members of the
association. As part of each specific claim for relief against the association and its
members, Captain Homer is also seeking an injunction to prevent further harmful
actions by the parties, as well as reasonable attorneys’ fees.

FIRST CLAIM FOR RELIEF. Captain Homer claims that the association
and its members have created a monopoly in restraint of trade and commerce in
marine pilot services in violation of sec. 1 of the Sherman Anti-Trust Act.”
Captain Homer claims that his damages and lost profits will be at least $200,000 and

seeks treble damages.

SECOND CLAIM FOR RELIEF. Captain Homer claims that the association
and its members are a monopoly engaged in a contract, combination, or conspiracy
in restraint of trade and commerce in marine pilot services in violation of sec 2 of
the Sherman Anti-Trust Act—/ . Captain Homer claims that his damages ana tost
profits will be at least $200,000 and seeks treble damages.

V 12 AAC 56.030.

~ 15USC 8§81
Eveiy contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or

commerce among the several Slates, or with foreign nations, is hereby declared to be illegal. Every
person who shall make any contract or engage in any combination or conspiracy hereby declared to
be illegal shall be deemed guilty of a felony, and, on conviction thereof, shall be punished by fine not
exceeding one million dollars if a corporation, or, if any other person, one hundred thousand dollars,
or by imprisonment not exceeding three years, or by both said punishments, in the discretion of the
court.

~ 1bUSC §2
Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any other

person or persons, to monopolize any part of the trade or commerce among the several States, or with
foreign nations, shall be deemed guilty of a felony, and, on conviction thereof shall be punished by
fine not exceeding one million dollars if a corporation, or. ifany other person, one hundred thousand
dollars, or by imprisonment not exceeding three years, or by both said punishments, in the discretion
of the court.
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THIRD CLAIM FOR RELIEF. Captain Homer claims that the association
and its members entered into a contract, combination, or conspiracy in restraint of
trade and commerce in marine pilot services in violation of the Federal Trade
Commission Act—" and that under the Act he is entitled to recover damages and
lost profits in the amount of at least $200,000.

FOURTH CLAIM FOR RELIEF. Captain Homer claims that the association
and its members entered into a contract, combination, or conspiracy in restraint of
trade and commerce in marine pilot services in violation of the state monopolies and
restraints of trade statutes” and that under state law he is entitled to recover
damages and lost profits in the amount of at least $200,000. Under state law a
person injured by a monopoly or restraint of trade may be entitled to treble damages
< the court finds that offending conduct was willful.»

FIFTH CLAIM FOR RELIEF. Captain Homer claims that unless the
association and its members are prevented from continuing their monopolistic and
restraint of trade practices his business and good will will be irreparably damaged.
Captain Homer seeks an injunction against the association and its members to
prevent them from continuing to violate the Sherman Anti-Trust Act, the Clayton
Act, and the state monopolies and restraints of trade statutes and to require the
association arid its members to supervise the dockings and undockings required for
him to obtain a state unlimited marine pilot license.

SIXTH CLAIM FOR RELIEF. Captain Homer claims that the association
and its members have engaged in unfair methods of competition and unfair or
deceptive acts or practices that are violative of state law relating to unfair trade
practices and consumer protection. Captain Homer claims damages and losses
in excess of $200,000.

7~ 15US.C. 8841 -58.
7 AS 45.50.562 - 45.50.596.

7 AS 45.50.576(a).

() A person who is injured in business or property by a violation of AS 45.50.562 - 45.50.570,
or a person so injured because ihc person refuses to accede to a proposal for an arrangement that,
if consummated, would be a violation of AS 45.50.562 - 45.50.570, may bring a civil action

(1) for damages sustained by the person, and if the judgment is for the plaintiff and
the trier of fact finds that the defendant’s conduct was willful, the plaintiff shall be awarded
threefold the amount of damages sustained by the person, plus the costs of the suit, including
reasonable attorney fees; and

(2) to enjoin the unlawful practice, and if judgment is for the plaintiff, the plaintiff
may be awarded the costs of the suit, including reasonable attorney fees.

N AS 45.50.471 - 45.50.561.
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SEVENTH CLAIM FOR RELIEF. Captain Homer claims that unless the
unfair methods of competition and unfair or deceptive practices of the association
and its members are stopped his business and good will will be destroyed or at least
seriously damaged. Captain Homer seeks an injunction to stop the association and
its members from engaging in these activities.

SIXTEENTH CLAIM FOR RELIEF. Captain Homer claims that the
association and its members have intentionally interfered with his prospective
contractual relationships with ship owners, ship masters, and ship agents by inducing
or otherwise causing ship owners, ship masters, and ship agents not to enter into
contracts with him. Captain Homer seeks an injunction stopping interference with
his prospective contractual relationships and appropriate damages for losses suffered
as the result of past interference.

SEVENTEENTH CLAIM FOR RELIEF. Captain Homer claims that the
association and its members have made false statements to ship owners, ship masters,
and ship agents implying that he was not qualified to act as a marine pilot. Captain
Homer seeks an injunction stopping these activities and damages for pecuniary harm
suffered as the result of these false statements.

IMPLICATIONS OF THE COMPLAINT FOR THE REGULATION OF MARINE
PILOTS.

Captain Homer alleges that the regulations and practices of the Board of Marine
Pilots have violated his rights under the federal and state constitutions. The
allegations are, for the most part, stated only in general terms in the Complaint, so
it is not possible to identify all the regulations and practices that Captain Homer
intends to challenge. If Captain Homer does prevail in any of his constitutional
challenges, the affected regulations and/or practices of the board will have to be
revised to conform to constitutional requirements.

One regulation which Captain Homer specifically challenges is 12 AAC 56.030(c)(2)
relating to the requirement for supervised dockings and undockings as a condition of
obtaining a state unlimited marine pilot license. Because all of ".he licensed marine
pilots who are qualified to supervise the required dockings and undockings are
members of either the southeast or southwest marine pilot association and because
the members of these associations will not supervise his required dockings and
undockings, Captain Homer claims that he is unfairly being denied the opportunity
to obtain the license. Captain Homer proposes to overcome this obstacle by one of
two alternative solutions: either by having the court order the board to repeal the
requirement for supervised dockings and undockings and then issue an unlimited
license to him; or by having the court order the board and the marine pilots to
supervise the required trips so that he can quality for the unlimited license. The
requirement for supervised dockings and undockings seems to be a reasonable
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qualification for obtaining a marine pilot license and may well survive the challenge.
On the other hand, the manner in which the requirement is implemented by the
board or by the other licensed marine pilots may have the effect of denying Captain
Homer a reasonable opportunity to obtain an unlimited marine pilot license. If that
is the case, the court may require the board to establish a procedure to allow
applicants for the unlimited license to satisfy the supervised dockings and undockings
requirement that cannot be frustrated by the unwillingness of the other marine pilots
to supervise the dockings and undockings. The court could also prohibit the
associations and the other marine pilots from conspiring to refuse to supervise the
dockings and undockings of qualified applicants for an unlimited marine pilot license.

Other regulations that are specifically challenged by Captain Homer are 12 AAC
56.130 and 12 AAC 56.140 relating to the rates to be charged for piloting services.
Captain Homer claims that the board lacks the statutory authorization to adopt
regulations setting tariffs for piloting services. If Captain Homer prevails, the board
will not be able to set tariffs for piloting services until the legislature authorizes the
board to do so by statute.

The concept of regional pilotage is not at issue in the Complaint. The Complaint
does not challenge the requirement for regional pilot licenses. The Complaint does
not challenge either the authority of the board to license marine pilots for certain
regions of the state or the authority of marine pilots to form associations within

regions of the state.

What the Complaint does specifically challenge is the monopolistic practices and
restraint of trade practices of the Southeastern Alaska Pilots Association. If Captain
Homer prevails in his challenge to the practices of the association, the association will
have to bring its practices into conformance with the law. The association may have
to significantly alter its practices and membership qualifications if Captain Homer can
establish that the association is as monopolistic and as violative of free trade as he
alleges. On the other hand, if the regional marine pilot associations do not violate
federal and state anti-trust and restraint of trade laws, there should be nothing arising
from the Complaint that would interfere with the continuance of the regional
associations in their present form. It is fur too early in the proceeding to determine
what will be the effect of the Complaint on the regional marine pilot associations.

IMPLICATIONS FOR CURRENT LEGISLATION.

There are currently two bills before ihe legislature relating to the licensing of marine
pilots: SB 218 and HB 194. Both bills incorporate the substance of current
regulations into statute and relate to several issues raised by the Complaint. First,
both bills authorize the Board of Marine Pilots to establish tariffs for marine pilotage
services. This would overcome the claim that the current regulations relating to
tariffs are not authorized by statute. Second, both bills authorize the board to
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require supervised dockings and undockings as part of the qualification for a marine
pilot license. These provisions will clarify the authority of the board to require
supervised maneuvers as part of the licensing procedure. Third, both bills authorize
the board to establish marine pilotage regions. Fourth, both bills exempt marine pilot
organizations from state anti-trust laws (AS 45.50.562 - 45.50.596). These provisions
would overcome the claim that the existing marine pilot organizations violate state
anti-trust laws. Fifth, both bills provide for a close and continuing relationship
between regional marine pilot organizations and the board, and authorizes the board
to approve the by-laws and training programs of recognized regional marine pilot
organizations. The Senate bill authorizes the board to recognize one marine pilot
organization for each pilotage region; the latest version of the House bill (CSHB 194
(Labor & Commerce)) authorizes the board to recognize one or more marine pilot
organizations for each pilotage region.

The Complaint generally challenges the regulations and practices of the board on
state and federal constitutional grounds. To the extent that one of the current
regulations or practices of the board that is incorporated into the bills and is
invalidated on constitutional or federal statutory grounds as the result of Captain
Homer’s complaint that portion of the bills will also be invalidated. However,
currently there is nothing contained in either of the bills that is obviously unconstitu-
tional. The challenges to the regulations and practices of the board raised by Captain
Homer cannot be addressed in more detail until he sets out his specific claims and
legal arguments on why the regulations and practices are invalid.

If I may be of further assistance, please advise.

GU:mi:pl
91-075.mai
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SB 218 " A/ 7

SENATE TRANSPORTATION COMMITTEE
MAY 2, 1991

PROPOSED CHANGES
DELETE: "certain water of

and adjacent to"

INSERT: "the inland and
coastal waters of"

(Same as amendment number one.)

DELETE: "tariffs"

INSERT: "rates for basic pilotage
services"”

DELETE: "independently of the
shipping industry"”

INSERT: "as independent contractors”

REWRITE IN ENTIRETY AS FOLLOWS:

"(5) properly run pilot organizations
can provide important services on
behalf of marine pilots and can
further the policy of protecting
lives and property and the marine
environment in the waters of the
state."”

frf/M S

CcC s

COMMENTS

This substitute language offers
a clearer definition of waters
requiring pilotage. The existing
language implies pilotage

requirements for offshore areas.

Same as amendment number one.

Reference to establish authority
of the Board to establish tariffs
at this point should be under

powers and duties of the Board.

As long as the pilots have the
proper license for the geographic
area in which a ship 1is

operating, there is no reason why
they should not be able to be

employed directly by the
shipping industry. The issue
is one of qualifications, not

employer. Provided the Board
acts correctly, only qualified
people will get licenses.

This language better reflects the
responsibility of the marine
pilot organizations to the state
and shipping industry.



PROPOSED CHANGEFI

DELETE: "all water [WATERS] covered
by this chapter”

INSERT: "the inland and coastal
waters of the state”

DELETE: "the criteria by which
pilotage tariffs are established”

INSERT: "maximum rates for basic
pilotage services"

DELETE:
region"”

"pilotage tariffs for each

INSERT: ,"rates to be charged bv
pilots>for basic pilotage services
within each pilotage region and

COMMENTS

Same as amendment number one.

By requiring vessels to use
pilots, the State has a duty to
insure that pilots do not use
this power to exact excessive
rates for services. Therefore,
it is incumbent upon the State
to make sure that rates for
pilotage services do not exceed
a maximum level authorized by
the Board. Below that maximum,
pilots and vessel owners should
be able to negotiate rates
based upon a multitude of
factors such as, for example,
guaranteeing a minimum number
of engagements. To prohibit
pilots and vessel owners fronm
negotiating lower rates is
really an attempt to protect
pilots from competing with each
other. That 1is not a proper
matter for the State to involve
itself in. This amendment also
makes it clear that it is the
pilots and applicants for pilot
licenses who pay for training
and licensing fees.

Same as amendment number seven.



AMEND .

NO. PG. SEC.
Nine ;3 5
¢
i
/_ .
{ Ten 3 5
e
H Eleven 3 5
1 ®
J Twelve 3 5
i
1
f o

N/Thirteen

. 3 5

il

LINES

17

20

27

27

27-28

PROPOSED CHANGES

charges to be paid for bv persons
licensed or applying for licenses
under this chapter for training,
licensing and other purposes”

DELETE: "pilot organizations"
INSERT: "pilots licensed under this
chapter™

DELETE: "water [WATERS] covered by

this chapter”

INSERT: "inland and coastal waters
of the state”

INSERT AT END OF SENTENCE: "and bv
pilots licensed under this chapter”

INSERT NEW CLAUSE (4):

"(4) establish standards bv which a
marine pilot mav receive licensing
and endorsements to pilot vessels in
more than one pilotage region.™

INSERT NEW SUBSECTION (c):

"(c) For purposes of this chapter.
the term "basic pilotage servicesl
is intended to refer to the conduct
of a vessel over or within a specific
waterway or into or out of a specific

COMMENTS

We have no problem with pilot
organizations. We do object to
the State granting certain
organizations special status.
A1l this will do is inhibit the
right of free association by
discouraging pilots from
joining any organization other
than recognized ones.

Same as amendment number one.

Same as amendment number nine.

This 1is compromise language
designed to deal with the
regionalization concept.
Instead of limiting a pilot

to one region, it would allow
licenses for multiple regions,
specify the waterways and ports
for which the license is valid.

The intent of this change is to
limit the rate setting authority
of the Board to matters directly
related to movement of the
vessel. All other charges would
be left to negotiation between
the pilots and vessel owners.



AMEND .

NO. PG. SEC. LINES PROPOSED CHANGES COMMENTS
port. 1
/ 0/C ]
/ Fourteen
4 7 DELETE: "an active" This language avoids conflict of
interest.
INSERT: "a"
9 DELETE: Line 9 Same as amendment number twelve.

INSERT: "(b) A person may be
licensed to pilot vessels in more
than one region. A license shall
identify the specific waterways and
ports 1in each region within which a
person is authorized to pilot vessels
based upon the persons compliance
with the training and other qualifi—
cation requirements established by
the board."

n<

xteen
6, .13 10-11 DELETE: all of (8) on Lines Same as amendment number three.

- 10 and 11.

| INSERT: "charges, collects or
receives an amount in excess of
. the maximum rate for past pilotage
' services established by the board"”

N/Seventeen ,
3 6 15 18 DELETE: "certain water of or Same as amendment number one.

adjacent to"

INSERT: "inland and coastal
waters of the state”

7 Eighteen
6 15 DELETE: "direction and control™ This language clarifies the

relationship between master and
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AMEND. o,
NO. PG. SEC.
Alineteen
16
v'Twenty".
«/ .16
%~_Twenty-one
- . 7. 16

LINES

28

PROPOSED CHANGES

INSERT: "conduct"

INSERT AT END OF SENTENCE: "or when
the pilot®"s error, omission, Tfault

or neglect would entitle the board to
impose disciplinary action against
the pilot under AS 08.62.050(a)(2).
3), @& or (5)."

DELETE: "or organization of pilots
that relate, directly or indirectly,”

INSERT: "that relate directly"”

DELETE:

"or organization of pilots"”

-5 -

COMMENTS

pilot. The master is ultimately
liable for any movement or
control of his vessel.

It is correct that a marine pilot
organization should not be liable
for errors or omissions of its
individual members occurring in
the performance of pilotage
services. IfT the organization
itself acts improperly, it
should be held to the same
standard as any other private
business. For example: an
organization should be held
liable if it breaches a
contract with another party
whether or not that breach was
wilful. Furthermore, if the
organization itself acts
negligently, the organization
should be held accountable
whether or not that negligence
constitutes gross negligence.
Al this <change does is mke
sure that pilot organizations,
when acting as organizations,
are held to the same level of
accountability as any person in
business 1is held to.

Same as number nineteen.

Same as number nineteen.



AMEND. \

NO. PG. SEC.
~Twenty-two

8 21

22

PROPOSED CHANGES

DELETE Section 21,

COMMENTS

Anti-trust

implications.



DEPT. OE ENVIRONMENTAL CONSERVATION

May 3, 1991

BILL NUMBER: SB 218

TITLE: An act relating to the Board of Marine Pilots, marine pilots, and marine pilots
organizations.

DEPARTMENT POSITION: Support

ANALYSIS: This hill is intended to clarify and strengthen the authority of the Board of
Marine Pilots through an expansion of the Board’s duties. This expansion includes
establishing qualifications and approval of training programs, and establishing pilot
regions to name a few.

The Department of Environmental Conservation believes that the mandatory use of
local marine pilots with knowledge of the area in which they operate is an integral part
of oil spill prevention. Well qualified, state licensed pilots was a major recommendation
of both the Alaska Oil Spill Commission (Recommendation #20) and the States/British
Columbia Oil Spill Task Force (Recommendation #15).

PROPOSED AMENDMENTS: The Department would propose that the legislation be
amended to include the parameters for the training programs. For marine pilots in the
crude ail tanker trade, the Board should be required to consult with DEC in
establishing the training standards.

In addition, the Department recommends that the word "may" on page 2, line 23 and
page 5, line 31 be changed to "shall".

John A.J5andor, Commissioner
Alaska Department of Environmental Conservation
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May O, 1901

Senator Fred Zharoff ,

Ehalrn]arh Senate Rules Committee
apitol, Room

Dear Senator Zharoff:

{haép%%g toe]c X%Hee ﬁ(r)t%f support in behalf of my appointment to

150 request our helpf in gettin B 216,Sand Ho 1) to the floor
this sesslon. The new'law Tegulating marine pilots Is‘important fo
your district and any help uou™can give So 216 will be apgremated.

Thank you for your efforts.
Sincerely,

Captain Boh Bo
é?é)sE%lX ; e wlots Dispatch Services
Dutch Harbor, Alaska 99692
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

P.O. Pox Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street
(907) 465-3867 or 465-2450 Court Plaza, Room 500
PAX (907) 465-2029 Mail Stop 3101
MEMORANDUM May 7, 1991
SUBJECT: Relationship of AS 08.62.185(a) to certain provisions of federal
law (HB 194)
TO: Representative Dave Donley, Chair

House Judiciary Committee

FROM: George UtermohlejtyU
Legislative Counsel

This memorandum is in response to the query by Laurie Otto, of your staff, as to
whether AS 08.62.185(a) violates 46 U.S.C. 8501(d) or 46 U.S.C. 8502(c).

AS 08.62.185(a) provides that an oil tanker, whether enrolled (engaged in coastwise
trade, i.e. trade between the states) or registered (engaged in trade with foreign
countries), of a certain size, must, when navigating in state waters oeyond Alaska
pilot stations either employ a state licensed marine pilot, or utilize a federally licensed
pilot whose duty station has been on that tanker throughout that specific voyage.-*

Under federal law states are authorized to regulate pilots in bays, rivers, harbors, and
ports.-/ However, the states are prohibited from requiring coastwise (enrolled)

1J AS 08.62.185(a):
(a) Any oil tanker, whether enrolled or registered, of 50,000 dead weight tons or greater, shall,

when navigating in state waters beyond Alaska pilot stations either
(1) employ a pilot licensed by the state under this chapter, or
(2) utilize a federally licensed pilot whose duty station has been on that tanker
throughout that specific voyage.

AN 46 U.SC. 8501(a):
(@) Except as otherwise provided in this subtitle [46 U.S.C. 2101-13110], pilots in the bays, rivers,
harbors, and ports of the United States shall be regulated only in conformity with the laws of the

Slates.



Representative Dave Donley
May 9, 1991
Page 2

vessels, including tankers, to engage state licensed pilots. Those coastwise vessels
that are exempted from state pilot requirements are required to be under the control
of a federally licensed pilot when the vessels are in coastal waters and not on the high
seas. A state may not require a federally licensed pilot to obtain a state license
or adopt any other requirement that would impede the performance of the duties of
a federally licensed piiot.”

Part of a statute enacted by the State of Washington that was similar to AS 08.62.-
185(a) was struck down by the United States Supreme Court, because it violated
federal pilot laws. In Ray v. Atlantic Richfield C o the Supreme Court struck
down a mandatory state pilot requirement for enrolled tankers entering Puget Sound,
because federal pilot laws (46 U.S.C. 364 and 46 U.S.C. 215; predecessors to current
46 U.S.C. 8502(a) and (c), respectively) give "the federal government exclusive
authority to regulate pilots on enrolled vessels and . . . preclude a State from

& 46 U.S.C. 8501(d):
(d) A State may not adopt a regulation or provision that requires a coastwise vessel to take a pilot
licensed or authorized by the laws of a State if the vcssel-

(1) is propelled by machinery and subject to inspection under part B of this subtitle [46

U.S.C. 3101-4504]; or
(2) is subject to inspection under chapter 37 of this title [46 U.S.C. 3701-3718].

46 U.S.C. 3701-3718 applies to tank vessels, which are vessels constructed or adapted to carry, or that
carry, oil or hazardous material in bulk as cargo.

A 46 U.S.C. 8502(a):
(a) Except as provided in subsection (g) of this section, a coastwise seagoing vessel shall be under

the direction and control of a pilot licensed under section 7101 of this title [46 U.S.C. 7101] if the
vessel is-

(1) not sailing on register;

(2) underway;

(3) not on the high seas; and

(4)(A) propelled by machinery aitd subject to inspection under part B of this subtitle [46

U.S.C. 3101-4504]; or
(B) subject to inspection under chapter 37 of this title [46 U.S.C. 3701-3718].

46 U.S.C. 8502(g):
(g) The Secretary shall designate by regulation the areas of the approaches to and waters of Prince

William Sound, Alaska, on which a vessel subject to this section is not required to be under the
direction and control of a pilot licensed under section 7101 of this title [46 U.S.C. 7101].

46 U.S.C. 8502(c):
(c) A State or political subdivision of a State may not impose on a pilot licensed under this subtitle

[46 U.S.C. 2101-13110] an obligation to procure a State or other license, or adopt any other
regulation that will impede the pilot in the performance of the pilot’s duties under the laws of the
United Slates.

& 435 US 151, 55 LEd.2d 179, 98 S.Ct. 988 (1978).



Representative Dave Donley
May 9, 1991
Page 3

imposing its own pilotage requirements on them."” The Supreme Court did uphold
the Washington law as it applied to registered tankers, so tankers engaged in foreign
commerce are required to engage the services of a state licensed pilot while in Puget
Sound.”

Though the federal laws relating to pilots were rewritten in 1984, they are similar in
all significant respects to those applied in Ray. Under the federal law applied in Ray
and under current federal law, a coastwise seagoing tanker must be under the control
of a federally licensed pilot when the vessel is not sailing under register, underway,
and not on the high seas. Under the holding of the Ray decision, the State of Alaska
is precluded by federal law from requiring enrolled tankers to engage a state licensed
pilot. To the extent that AS 08.62.185(a) attempts to impose such a requirement on
enrolled tankers, it is invalid.

Likewise the requirement under AS 08.62.185(a)(2) that an enrolled tanker must
have a fedeially licensed pilot on board throughout the voyage if it does not engage
the services of a state licensed pilot is probably invalid because the federal
government has exclusive jurisdiction to regulate federal pilots on enrolled vessels.
If the federal government has exclusive jurisdiction, then the state cannot impose
additional requirements on enrolled vessels or additional duties on federal pilots.”

In summary, the state may require that registered tankers engage the services of a
state licensed marine pilot while Alaska bays, rivers, harbors, and ports. However,
46 U.S.C. 8501(d) and 46 U.S.C. 8502(c) preclude the state from requiring enrolled
tankers to obtain a state licensed marine pilot or to engage a federal pilot throughout

its voyage.
If I may be of further assistance, please advise.

GU:mi
91-090.mai

A 55 L.Ed.2d al 189.
N 55 L.Ed.2d at 1S9-190.

%0 46 U.S.C 8502(c). See footnote 5.
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(907) 235-8271

8 May 199.

Senator Fred Zharoff
P.O. Box V
Juneau, Alaska 99811

Dear Senator Zharoff;

| am writing to you to ask for your assistance in passing some form of state pilot
legislation this session.

As | am sure you are aware, last year Governor Cowper ordered his research staff to
study all aspects of Alaska's state pilotage system. The result was a remarkably
thorough and insightful report entitled Improving Alaska's State Pilotage System.,
Based on the recommendations in the report, Representative Cheri Davis offered H.B
194 on the House side, and Senator Drue Pearce offered S.B. 218 on the Senate
side. Both of these bills call for higher entry standards to the piloting profession, better
pilot training, better local knowledge, and other features in the public interest.

Unfortunately, Rep. Davis hill seems to be stuck in the House Judiciary committee.
Senator Pearce's hill, however, is moving through the Senate committee process and
should come to your attention soon, When you examine this bill, | am confident you will
find it to be legislation you can proudly support because it is a safety bill, based on the
recommendations of independent researchers. If you agree this is good legislation for

the people of Alaska, | urge you to support S.B. 218.

Thanks for your interest and assistance.
Sincerely yours,

u.
W.E

Faxed 5/8/91; hard copy & follow .



ANTITRUST..DISCUSSION

The proposed legislation (SB 218/HB 194) would amend AS 45,50.572
for tho purpose of placing pilot organisations into the same
status as non-profit labor, agricultural and horticultural
organizations for purposes of Alaska“"s antitrust laws, AS
45.50.562 - 45.50.596, The inappropriateness of this becomes
obvious when one appreciates the fact that a pilot organization is
a for-profit enterprise capable of -engaging 1in the types of
conduct that Alaska®"s antitrust laws were specifically designed to
prohibit. There is little, if any, similarity between pilot
organizations and the other organizations presently exempted by AS
45.50.572.

A pilot organization 1is effectively a corporation in a different
form. The members are the owners. Although the member-owners
provide pilotage services, the organization also hires non-members
to pilot ships (commonly referred to as "contract pilots"). The
organization contracts directly with shippers for the payment of
pilotage fees. Accordingly, when a member pilot or a contract
pilot is dispatched to a ship, the shipper pays the amount owing
directly to the organization rather than to the individual pilot.
The receipts are pooled by the organization and expenses paid.
The largest expense is the salaries of contract pilots which are
always substantially below the amounts paid by the shippers for

the services of the contract pilots. As a result, a profit
results which is allocated among the member owners on such basis
as they have agreed. The net result is that the member pilots

receive not only tho fees related to the pilotage services they
performed but also a share of the revenues vrealized from the
efforts of the contract pilots.

As is readily apparent, this is not even close to the way 1in which
a labor, agricultural or horticultural organization operates. A
pilot organization 1is a business created to make money for 1its
member-owners, plain and simple.

As a business, a pilot organization could enter into an agreement
with a shipping company that would be the type of contract
prohibited by AS 45.50.566. For example: the agreement could
specify that the pilot organization will not service the ships of
competing shippers or that the pilot organisation will charge

competing shippers a higher rate. This type of agreement would
clearly be inconsistent with the public interest. For that
reason, Alaska has prohibited all for-prof.it businesses fronm
entering 1into them. We cannot see why these agreements are any

less objectionable when they occur in the pilotage industry.

Under existing "Alaska pilotage law, a pilot 1is only able to
upgrade and maintain his or her Jlicense by having other pilots
give them the opportunity to pilot and dock ships. Effectively,
Alaska has an apprenticeship system such that persons desiring to
become pilots require the cooperation of existing pilots. The



members of a pilot organization could conspire together to prevent
others from becoming pilots and thereby monopolize pilotage work
among themselves. In fact, at least one lawsuit is now pending 1in
Alaska alleging jJust that. By conspiring to prevent others from
becoming pilots, the effect is to artificially keep pilotage rates
and compensation high by Jlimiting pilot supply. This type of
conduct is and should be prohibited by AS 45.50.564. It is not in
the public interest to create an exemption that would change this.

Competing pilot organizations serve the public interest by making
sure that shippers and others using pilotage services are afforded

an opportunity to select who they will deal with. Alaska, 1in 1its
antitrust laws, recognizes that competition is fundamental to the
American economic system. Therefore, if two competing pilot
organizations were to merge, the public interest ramifications of
that merger are an appropriate consideration. AS 45.50.568

permits the courts to make decisions in this area. The exemption
sought 1in this legislation eliminates this ability on the part of
the courts.

For the above reasons, there 1is no plausible reason to accord
pilot organizations a special status not afforded to any other

for-profit business.

91-D/PILOT.ANT
5/8/91
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A laska S tate L egislature

Senator Drue Pearce, Chair WHILE IN JUNEAU

Senator Virginia Collins, Vice Chair P.O. BOXV
Senator Dick Eliason JUNEAU, ALASKA 99811
(907) 465-3344

Senator Rick Halford

Senator Jay Kerttula
3111 C STREET, SUITE 150

ANCHORAGE, ALASKA 99504

SENATE LABOR AND COMMERCE (907) 561-2018
COMMITTEE
TO: George Utermohle, Legal Counsel

Legal Services Division

FROM: Rod Mourant, Legislative Aide
Senate Labor & Commerce Committee

DATE: May 10, 1991

RE: SB 218

Using CSSB 218 (TRANS) work draft 7-LS0923\D as the document,
please draft each of the fourteen Coast Guard proposed amendments
and each of the twenty-two AK Steamship Operators amendments as

individual, stand-alone amendments.

This legislation is on the Labor & Commerce Committee agenda for
Monday, May 13th.

Thank you.

Attachment



rp WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF COMMERCE A ?u?u'EiSX/ELASKA 99011-0800
ECONOMIC DEVELOPMENT PHONE: (007) 165-2531

DIVMISION OF OCCUPATIONAL LICENSING

May 10, 1991

Senator Drue Pearce

Dear Senator Pearce:

IfT the Board of Marine Pilots would advocate an assessment on
Marine Pilot licensees sufficient to implement SB218 for FY *92,
then the Department of Commerce and Economic Development would
have no objection to such an assessment. I understand that this
type of assessment has occurred twice within recent years for
other boards with sweeping changes. Both times this assessment
was done through Statutes and I understand that would be the
proper procedure in the case of Marine Pilots.

Sincerely,
Q h k Q&udAiicucy,

Ann Boudreaux
Director

rHIMBWHIIHIIHOTIHBITIWIIHMWHKTI 11— 1hHiiIM I mmm!
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May 13, 1991

Drue -

RE: SB 218

Il spoke with Bill Hudson.

He suggests a four step approach to tariffs:

1. Define what expense items are included in a tariff.
He believes it should cover actual hours on vessel as

WELL AS DIRECT ASSOCIATED COSTS. (DISPATCH AND
TRANSPORTATION EXPENSES.)
2. Establish maximum allowable tariffs.

3. Allow tariffs to be modified no more than biannually.

4, Require adoption of tariffs in a procedure in accord

REGULATION ADOPTION PROCEDURES IN AS 44.62.



May 14, 1991

Drue -

RE: SB 2I1B Exxon Comments

Dave Parrish reviewed the bill and have these comments:

Pg 6 Ln 7 may cause problem if its retroactively applied.

pG 6 Ln 20 "certain waters" 1is too vague.
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P.0, Box 977 Tel: (907) 235-8783
Homer, Alaska 99603 Fax: (907) 235-6119

Senator Drue Pearce,
Represenative Cheri Davis,
Alaska State Legislature
Juneau, Alaska 99811

Dear Senator Pierce and Represenative Davis,
This is to advise you that the South West Alaska Pilots
Association supports a one time assesment of every Alaska

state pilot, to fund costs associated with House Bill 194 and
Senate Bill 218.

R.L. Hendricks Pres.

Telex: 090-26-359 SWAPILOTS HOMR
Rodio Call Sign: KCE-203
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June 281 1990

Mr. John Tamashiro

/."Executive Secretary, Pilot Program
Dept, of Commerce and Consumer Affairs
State of Hawaili
Post Box 541
Honolulu, Hawaii 96809

Dear Hr. Tamashiro:

At a recent hearing on proposed amendments to Hawaii
Administrative Rules concerning Port Pilots, a participant,
Captain Jean Louis Lependu, submitted a statement that this
Organization supported the proposed changes. His statement 1is
erroneous, and we would like to correct the record before any
final determination is made by the Department.

We are opposed to a "Statewide Pilotage System””and a
"Central Scheduling System"™ as these terms are used and defined
in the proposed amendments.

We are in favor of a unified pilotage system under a
single association responsible for all facets of administering
and operating the pilotage service.

We have very strenuous objections to a number of features
of the proposed amendments.

1) The provision that requests for particular pilots
shall be accommodated, or that particular pilots may be refused,
gives a shipowner or operator the ability to reward or penalize a
pilot on the basis of the decisions he has to make that often
involve balancing the needs of public safety against the econonmic
interests of the shipowner. Buch a provision would pressure a
pilot to put the shipowners business interests ahead of public
safety and the protection of the environment in assessing the
level of acceptable risk in any contemplated ship movement. One
of the key elements 1in ensuring the safe movement of ships 1is
insulating the pilot from this type of pressure.

2) Permitting selection of particular pilots by the
agents of the shipowner 1in a system where fees are regulated and

internati&iai Manne Dnr "0f toe international Longshoremen s Association /AFL-CtO



the individual pilot benefits financially by being selected will
inevitably lead to solicitation of illegal kick backs by the
party responsible for ordering the pilot. In the unregulated
federal pilotage sector, such corrupt practices are an everyday
fact of life.

3) A Central Scheduling System established by the
Director and operated by his designee under work rules imposed
upon the pilots with the approval of the Director changes the
nature of compulsory pilotage in a very drastic way. The laws
governing liability for the acts of compulsory pilots is well
established. He 1B solely responsible for his own actions so
long as their is no element of control over his actions by
another party. It would seem that the proposed regulations
envision a great deal of control over the actions of pilots by
the Director through his designee by enforcing work rules that
are not the product of mutual agreement between the pilots. With
millions of dollars in potential liability at stake, there is
little doubt that the issue of control over pilot work rules and
assignments by a "deep pocket"™ state agency will be litigated.
Anyone attempting to draft work rules that avoid this potential
problem will be walking an exceedingly fine and treacherous line.

4) The requirement that pilots train deputy pilots under

compulsion 1is not practical. The primary means of training any
pilot in any port is "hands on" experience gained under the
tutelage of an experienced senior pilot who acts as trainer. It

requires the trainer to turn the ship over to an inexperienced
"pilot in training”™ and permit him to handle the ship under the

senior pilots supervision and responsibility. In every pilotage
system there are pilots who feel uncomfortable with this indirect
control and responsibility and refuse to act as trainers. In all
cases, acceptance of the role of trainer depends upon an
assessment of the trainee and the type of ship involved. It Is

not a relationship that should be imposed by operation of law.

The implementation of the proposed rules would codify and
write into the rules a stop-gap solution to a bad situation that
lias developed in Hawaii. It would accept and establish a
precedent for a fragmented pilotage system with needless
duplication of services and equipment.

We strongly support action to create a unified pilotage
system in a single entity. The problem should be addressed with
that goal in mind, rather than cobbling together partial
solutions that can create unknown consequences.

Heans should be explored to create a single unified pilot
association by statute or regulation. Conditions could be

INTERNATIONAL UARIN[ DIVISION O* the INTERNATIONAL LONGSHOREMEN S ASSOCIATION AfL OO



imposed on licensing or service requirements that can be met only
through working within the Association. Such laws could vary
from an outright requirement that the license is conditional on
membership in the recognized Association, to coercive regulations
requiring equipment, service requirements, or billing and
financial arrangements that can only be met by membership 1in the

Association.

If we can be of any assistance in explaining or clarifying
our views 1in greater detail, please do not hesitate to contact

us.

Sincerely,

Vice President - Pilotage

GAQ:kae
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SECTION ANALYSIS
SB 218

The following 1is a section by section analysis of SB 219.

Section 1. Purpose of sections 16, 18, and 19.
Section 2. Changes the period covered by the reemployment
benefits report submitted by the administrator. Adds to the

1

administrator’s duty to monitor the disclosure of the medical
manager created in Section 9.

Section 3. Provides the administrator with the authority to
review the file and determine whether an employee is eligible for
an eligibility evaluation. The purpose of this amendment is to
codify the rehabilitation administrator’s current practice.

Section 4. For purposes of vocational rehabilitation benefits
eligibility this section adds authority for para-medical
personnel to determine physical capacities of employees in the
case of muscular, skeletal or neurological injuries.

Section 5. Requires the rehabilitation specialist to certify
that the reemployment plan meets the requirements imposed under
AS 23.30.041(h). Requires amendment of a plan that does not meet
statutory requirements, and prohibits an additional charge by the
rehabilitation specialist for amending the plan unless approved
by the rehabilitation administrator.

Section 6. This section provides for payment of 60 percent of
the employee’s spendable weekly wage for the time between
reaching medical stability but before receiving an impairment
rating. Payments during this Lime, except for the first 30 days,
will be offset against the permanent impairment rating.

In addition, if a controversion or appeal of the employees
claim delays completion of rehabilitation, the employer shall pay
60 percent of the spendable weekly wage during this period and
the two year limit is tolled. This payment will not be offset
against the permanent impairment rating.

Section 7. This section provides that the cost of the
reemployment specialist shall be paid by the employer, may not be
included in the <cost of the reemployment plan, and allows the

board to compare fees and determine the reasonableness of changes
by the reemployment specialist.

Section 8. This section adds the definition of a medical
manager.

Section 9. This section requires the medical manager to send a
notice to the employee, employer, and the employee’s physician

defining the medical managers role.



Section 10. Employers who provide health insurance to employees
and covered dependents will reimburse injured employees for
replacement coverage or an amount equal to the employer’s
contribution, whichever amount is less. However, the employee

must provide continued proof of coverage.
The employer will start payment when current coverage ceases

and cease payments when employee is no longer receiving
compensation for the injury or 18 months whichever is shorter.
It provides a penalty for failure to make the required payment.

Section 11. This section establishes a civil penalty that the
board may impose if the employer fails to obtain the required
insurance.

Section 12. This section requii'es that all attorney fees and
costs awarded a prevailing employer disputing compensation with
another employer be reasonable.

Section 13. This section corrects conflicting language regarding
procedure and clarifies the method of determining employee’s
minimum weekly compensation rate. The purpose is to codify the
board’s current practice.

Section 14. This section requires an impairment rating be
determined by a licensed physician or in some cases by para-
medical personnel.

Section 15. This section clarifies the right to compensation
that survives the death of the employee.

Section 16. This section limits the civil liability of an
insurer, insurance service agent, or trade association for
performing or failing to perform a safety inspection or safety

advisory service.

Section 17. This section provides that a person acting as a
volunteer emergency medical technician is considered an employee
of the state for purposes of workers’ compensation and specifies
the calculation of gross weekly earnings.

Section 18. This section amends the definition of "gross weekly
earnings", to include temporary disability compensation.

Section 19. This section amends the definition of "medical
stability” to include lack- of deterioration, as well as lack of
improvement from the effects of an injury.

Section 20. This section provides definition of volunteer
emergency medical technician.

Section 21. This section requires the division of insurance to
prepare a report on implementation of a contracting
classification premium adjustment program.



Section 22. This section provides a transition section fo
reporting on reemployment benefits.

Section 23. This section establishes an effective date.
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CS FOR SENATE BILL NO. 218 (TRANSPORTATION)
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE TRANSPORTATION COMMITTEE

Offered: 5/10/91
Referred: Labor and Commerce

Sponsors):  SENATE LABOR AND COMMERCE COMMITTEE

A BILL
FOR AN ACT ENTITLED
"An Act relating to the Board of Marine Pilots, marine pilots, marine pilot organizations,
and investigations of marine accidents; extending the termination date of the Board of

Marine Pilots; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. POLICY, FINDINGS, AND INTENT, (a) Itis the policy of the state to prevent the
loss of lives and property, and to protect the marine environment of the state by requiring compulsory
pilotage in certain water of and adjacent to the state.

(b) The legislature finds that
(1) in order to assure the protection of lives and property  andthemarine environment
of thestate, licensed marine pilots having extensive localknowledge arerequiredto pilot certain  vessels
in certain water of and adjacent to the state: '
(2) it is necessary to give the Board of Marine Pilots broad statutory authority, including
the authority to establish pilotage regions and tariffs and the authority to establish criteria for the training

and licensing of marine pilots;

SB0218b . el - ” - CSSB 218(TRA)
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(3) marine pilots operating independently of the shipping industry have provided and will
continue to provide essential services to the people of the state;

(4) marine pilots further the public interest by providing safe pilotage in the water of the
state;

(5) in the past, pilot organizations have provided, and in the future will continue to
provide, important services on behalf of marine pilots; these pilot organizations have furthered the policy
of protecting lives and property and the marine environment in the water of the state.

(c) It is the intent of the legislature that the Board of Marine Pilots work with

(1) marine pilots to ensure that safe pilotage is maintained in the state;

(2) pilot organizations in a cooperative effort to enhance the policy of protecting lives
and property and the marine environment in the water of the state.

* Sec. 2. AS 08.03.010(c)(12) is amended to read;
(12)Board of Marine Pilots (AS 08.62.010) - June 30,1995 [1991];
* Sec. 3. AS 08.62.020 is repealed and reenacted to read: \

Sec. 08.62.020. APPOINTMENT AND TERM OF OFFICE. The governor shall appoint .
the members of the board under AS 08.01.020.

* Sec. 4. AS 08.62.030 is amended to read:

Sec. 08.62.030. MEETINGS. The board shall hold at least three regularly scheduled I
meetings each vear [A REGULAR ANNUAL MEETING]. The board may hold special
meetings at the call of the chair or at the request of a majority of the members of the board
[CHAIRMAN WITH PRIOR APPROVAL OF THE GOVERNOR],

* Sec. 5. AS 08.62.040 is amended to read:
Sec. 08.62.040. POWERS AND DUTIES, (a) The board shall
(1) provide for the maintenance of efficient and competent pilotage [PILOT]
service on all water [WATERS] covered by this chapter to assure the protection of shipping® J
[AND] the safety of human life and property, and the protection of the marine environment:
(2) consistent with the law, adopt regulations, subject to the Administrative
Procedure Act (AS 44.62), establishing the qualifications of and requiredtraining for pilots and

providing for the examination of pilots and the issuance of original or renewal pilotlicenses to

qualified persons; - *

(3)- keep a register of licensed pilots [,] and agents;

CSSB 21S(TRA) -
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(4) adopt regulations establishing
(A) pilotage regions in (he state;
(B)the criteria related to a training and investigation fee to he
remitted to the hoard;
(C) the criteria bv which pilotage tariffs are established: and
(D) pilotage tariffs for each pilotage region [UNDER THE
ADMINISTRATIVE PROCEDURE ACT (AS 44.62) ESTABLISHING STANDARDS
BY WHICH PILOTAGE FEES MAY BE ESTABLISHED, AND PAY FOR AUDITS
WHENEVER AN AUDIT IS NECESSARY TO COLLECT INFORMATION NEEDED
TO APPLY THE STANDARDS IN THE REGULATIONS];
(5) make available, upon request, copies of this chapter and the regulations
adopted under this chapter;
(6) review and approve the bvlaws and the operating rules of pilot
organizations:

(7) audit a pilot organization or an individual pilot as considered necessarv

bv the board: and

(8) review and approve training programs conducted bv pilot organizations
[T

(b) The board may, by regulation, make any other provision for proper and safe pilotage

upon the water [WATERS] covered by this chapter and for the efficient administration of this
chapter, including establishing

(1) different licensing criteria in pilotage regions if justified bv regional -
differences in piloting; :-

(2) a mandatory random drug and alcohol testing program for pilots licensed
under this chapter: and

(3) criteria for trainee selection and for training programs conducted bv pilot :

organizations.

* Sec. 6. AS 08.62.040 is amended by adding a new subsection to read:

(c) For good cause, the board mayrequire a pilot licensed under this chapter to submit

to a physical or mental examination to determine-the pilot’s fitness to perform the duties of a

pilot. -

CSSB 2|8(TRA)
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*Sec. 7. AS 08.62 is amended by adding a new section to article 1 to read:

Sec. 08.62.050. MARINE PILOT COORDINATOR. The department, with the approval
of the board, is authorized to hire a marine pilot coordinator who is qualified to administer and
enforce the provisions of this chapter. The coordinator may not be an active member of a pilot
organization in the state and may not work as a pilot while employed as the coordinator, except
to the extent required by official duties. The coordinator is in the partially exempt service under
AS 39.25.120.

* Sec. 8. AS 08.62.080 is amended by adding new subsections to read:

(b) A pilot may not be licensed in more than one pilotage region at one time, unless the
board determines that it is in the best interests of the state to license pilots for parts of more than
one pilotage region.

(¢) The board shall establish dates for license examinations and shall provide public
notice of the dates for license examinations.

* Sec. 9. AS 08.62.090 is amended by adding a new subsection to read:

(c) In order to be eligible to take the next scheduled examination, a person shall file the

application with the board at least 60 days before the date of the examination.
* Sec. 10. AS 08.62.100 is repealed and reenacted to read:

Sec. 08.62.100. QUALIFICATIONS FOR LICENSE, (a) The board shall issue a pilot
license to a person if the person is a citizen of the United States, passes the examinations given
by the board, qualifies under regulations adopted by the board, and meets the qualifications in
(b) - (d) of this section.

(b) In addition to the qualifications in (a) of this section, an applicant may not receive
a license under this section unless the applicant provides documentation to the board of the
following service:

(1) one year of service as a master of ocean or coastwise vessels while holding
a license as the master of ocean steam or motor vessels of any gross tons;

(2) two years of service as a master of freight on a towing vessel while holding
a license as the master of freight and towing vessels of not less than 1,600 gross tons;

(3) two years of service as a chief officer on ocean or coastwise vessels of not
less than 1,600 gross tons while, holding a license-as the master of ocean steam or motor vessels-

of any gross tons; . Lo e -

CSSB 218(TRA) / - 4
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(4) two years of service as commanding officer of United States government
vessels of notless than 1,600 gross tons while holding a license as the master of ocean steam
or motor vessels of any gross tons; or

(5) three years of experience as a member of anorganized professional pilots
associationduring  which the candidate was actively engaged in piloting while holding a
minimum license as a master of freight or towing vessels of not more than 1,600 gross tons.

(c) An applicant for a license under this section shall possess an endorsement of first
class pilotage on the applicant’s United States Coast Guard license with no tonnage restrictions
for the pilotage region for which the applicant seeks to be licensed.

(d)The board may impose other entry level qualifications for a license  fora particular
pilotage region.

(e) In this section, "years of service" is determined in a manner consistent with the
regulatory standards of the United States Coast Guard relating to years of service.

*Sec. 11. AS 08.62.120 is repealed and reenacted to read;

Sec. 08.62.120. RENEWAL, (a) Licenses issued under this chapter expire on
December 31 of each even-numbered year. In addition to complying with the requirements of
AS 08.01.100, in order to renew a license a pilot shall

(1" submit a renewal application on a form provided by the board;

(2) meet the minimum qualifications set out in AS 08.62.100 andtheregulations
adopted by the board under AS 08.62.100;

(3) on aform approved by the board, provide evidence of a satisfactory physical
examination by a licensed physician within 60 days before the date of renewal; and

(4) comply with (b) of this section.

(b) A licensed pilot who has not piloted in the region for which the pilot is licensed for 1
at least 60 days during the two years before applying for renewal may not have the license jl
renewed until the pilot completes the number of familiarization trips required by the board in the !
pilotage region for which the license will be renewed.

* Sec. 12. AS 08.62.130 is repealed and reenacted to read:

Sec. 08.62.130. LAPSED LICENSE. The board shall reinstate a lapsed license if, in

addition to complying with the requirements-of AS'08.01.100(a) - (c) and AS 08.62.120, the pilot «

takes and passes a written and oral examination if the license has been-lapsed one year or more.
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* Sec. 13. AS 08.62.150(a) is amended to read:

@ The board shall [MAY] impose a disciplinary sanction on a person licensed undet

this chapter when the board finds that the person

(1) is incompetent in the performance of pilotage duties;

(2) is chemically impaired [HABITUALLY INTOXICATED];

(3) illegally uses or sells narcotic or hallucinogenic drugs;

(4) makes a false statement to obtain a license;

(5) violates a provision of this chapter or a regulation adopted under it;

(6) is guilty of misconduct during the course of employment; [OR] |

(7) has had the person’s United States Coast Guard pilot license conditioned,
suspended, or revoked: or

(8) charges, collects, or receives an amount for pilotage services that-is-!
different from the pilotage tariff established bv the board [SUFFERED REVOCATION OF :
FEDERAL LICENSURE AS A PILOT].

* Sec. 14. AS 08.62.155 is repealed and reenacted to read:

Sec. 08.62.155. DISCIPLINARY SANCTIONS. The board may take disciplinary action
under AS 08.01.075.

* Sec. 15. AS 08.62.160 is amended to read:

Sec. 08.62.160. MANDATORY EMPLOYMENT OF LICENSED PILOTS. A vessel
subject to this chapter navigating certain water of or adjacent to the state [THE INSIDE
COASTAL WATERS OF ALASKA] as determined by the board in regulation shall employ a
pilot holding a valid license under this chapter. A vessel in the mandatory pilotage water of '
the state shall be under the direction and control of a pilot licensed under this chapter *
during movement of the vessel, unless the pilot is removed bv the master for cause.

* Sec. 16. AS 08.62 is amended by adding a new section to read:

Sec. 08.62.165. LIMITATION OF LIABILITY, (a) A pilot licensed under this chapter
is not liable for damages in excess of $5,000 per incident for damages or loss occurring as a
result of the error, omission, fault, or neglect of the pilot in performing pilotage services, except
that the limitation does not apply in a case where the pilot is either grossly negligent or guilty
of wilful misconduct. . -

(b) Nothing in this section exempts a vessel, a vessel’s cargo, or the owner or operator



1

of a vesselor cargo from liability for damage or loss caused by the vessel, the vessel’s cargo,
or the owner or operator of the vessel or cargo to the vessel, the vessel’s cargo, another person, |
or other property on the ground that
(1) the vessel was piloted by a pilot licensed under this chapter, or
(2) the damage or loss occurred as a result of the error, omission, fault, cr neglect|
of a pilot licensed under this chapter.

(c) An organization of pilots is not liable forjdaims”irising from acts or omissions of :
pilot or organization of pilots that relate, directl/ or indirectly),to pilotage of a vessel. A pilot
is not liable, direcdy or as a member of an organization of pilots, for claims arising from acts
or omissions of another pilot or organization of pilots that relate, directly g”~directiyT tiopilotage
of a vessel. This subsection does not apply to acts or omissions relating to the ownership or ,
operation of pilot boats or the transportation of pilots to and from a vessel to be piloted.

* Sec. 17. AS 08.62 is amended by adding a new section to read:

Sec. 08.62.175. PILOT ORGANIZATIONS. Marine pilots may organize themselves into

organizations, to the extent that the organizations are permitted under state and federal law.
* Sec. 18. AS 08.62.190 is amended to read:

Sec. 08 62.190. PENALTIES [PENALTY], fa) A master or owner of a vessel required
by this chapter to employ a licensed pilot who fails to do so when a licensed pilot is available,
unless the perils or hazards of the sea prevent the employment of a pilot, is guilty of a
misdemeanor and, upon conviction, is punishable by a fine of not less than S5.000 [S1,000] nor
more than S15.Q00 for the first offense and not less than S10.000 nor more than $30.000 for
the second offense [$5,000].

(b) A person who violates any other provision of this chapter or a regulation adopted
under this chapter [IT] is guilty of a misdemeanor and, upon conviction, is punishable by a fine
of not less than S1.000 [S500] nor more than S5.000 [SI,000].

* Sec. 19. AS 08.62 is amended bv adding a new section to read: |

Sec. 08.62.990. SHORT TITLE. This chapter may be cited as the Alaska Marine '
Pilotage Act.

*Sec. 20. AS 39.25.120(c) is amended by adding a new paragraph to read:
(22) marine pilot coordinator of the Board of Marine Pilots.

* Sec. 21. AS 45.50.572(a) is amended to read:
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(@ AS 45.50.562 - 45.50.596 do not forbid the existence or operation of labor,
agricultural* [ORJ horticultural, or marine pilot organizations created for the purpose of mutual
help, and not conducted for profit, or forbid or restrain members of those organizations from
lawfully carrying out the legitimate objectives of them; nor are these organizations or members
illegal combinations or conspiracies in restraint of made under the provisions of AS 45.50.562 -
45.50.596.

* Sec. 22. TRANSITION; MARINE PILOT LICENSE, (a) A marine pilot license issued under
AS 08.62.100 before the effective date of this Act shall be valid for the period for which the license was |
issued and may be renewed until December 31, 1994, without examination upon payment of the marine
pilot license fee.

(b) A person may not hold a marine pilot license after December 31, 1994, without satisfying
the requirements of AS 08.62.100, as amended by sec. 10 of this Act.

() Notwithstanding AS 08.62.080(b), added by sec. 8 of this Act, a marine piiot license issued
under AS 08.62.100 before the effective date of this Act, and for subsequent renewals of the license,
entitles thelicensee to pilot vessels in any marine pilotage region in the state until December 31, 1994.

(d) Notwithstanding (a) - (c) of this section, a person licensed under this chapter who applies
for a change, amendment, or an endorsement for the person’s license must qualify for the change,
amendment, or endorsement under AS 08.62 as amended by this Act and implementing regulations
adopted by the Board of Marine Pilots.

*Sec. 23. INVESTIGATION OF MARINE ACCIDENTS. The marine pilot coordinator of the Board
of Marine Pilots shall cooperate with federal and state agencies responsible for regulation of marine
pilots and the investigation of marine accidents to develop guidelines for, and a system of timely,
thorough, and fair investigations of, marine accidents involving death or injury to a person or damage
to ‘'operty. The marine pilot coordinator shall submit a report on the guidelines and system developed j
to investigate marine accidents and on recommendations for legislation necessary to provide for the
investigation of marine accidents to the legislature on the First legislative day of the Second Regular
Session of the Seventeenth Alaska State legislature.

* Sec. 24. This Act takes effect immediately under AS 01.10.070(c).
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"An Act relating to the Board of Marine Pilots, marine pilots, marine pilot organizations,

and investigations of marine accidents;

Marine Pilots; and providing

for an effective date."

extending the termination date of the Board of

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. POLICY, FINDINGS, AND INTENT, (a) It is the policy of the state to prevent the

loss of lives and property, a., i to protect the marine environment of the state by requiring compulsory

pilotage incertain water of and adjacent to the state.

(b) The legislature finds that

(1) in order to 'ssure the protection of livesand property andthe marine environment

of the state, licensed marine pilots having extensive local knowledge are required to pilotcertain vessels

in certain water of and adjacent to the state;

(2) it is necessary to give the Board of Marine Pilots broad statutory authority, including

the authority to establish pilotage regions and tariffs and the authority to establish criteria for the training

and licensing of marine pilots;

Vox":
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(3) marine pilots operating independently of the shipping industry have provided and will
continue to provide essential services to the people of the state;

(4) marine pilots further the public interest by providing safe pilotage in the water of the
state;

(5) in the past, pilot organizauons have provided, and in the future will continue to
provide, important services on behalf of marine pilots; these pilot organizations have furthered the policy
of protecting lives and property and the marine environment in the water of the state.

(¢) It is the intent of the legislature that the Board of Marine Pilots work with

(1) marine pilots to ensure that safe pilotage is maintained in the state;

(2) pilot organizations in a cooperative effort to enhance the policy of protecting lives
and property and the marine environment in the water of the state.
* Sec. 2. AS 08.03.010(c)(12) is amended to read:
(12) Board of Marine Pilots (AS 08.62.010) -- June 30, 1995 [1991];
* Sec. 3. AS 08.62.020 is repealed and reenacted to read:

Sec. 08.62.020. APPOINTMENT AND TERM OF OFFICE. The governor shall appoint

the members of the board under AS 08.01.020.
* Sec. 4. AS 08.62.030 is amended to read:

Sec. 08.62.030. MEETINGS. The board shall hold at least three regularly scheduled
meetings each year [A REGULAR ANNUAL MEETING]. The board may hold special
meetings at the call of the chair or at the request of g majority of the members of the board
[CHAIRMAN WITH PRIOR APPROVAL OF THE GOVERNOR].

* Sec. 5. AS 08.62.040 is amended to read:
Sec. 08.62.040. POWERS AND DUTIES, (a) The board shall
(1) provide for the maintenance of efficient and competent pilotage [PILOT]
service on all water [WATERS] covered by this chapter to assure the protection of shipping*
[AND] the safety of human life and property, and the protection of the marine environment:
(2) consistent with the law, adopt regulations, subject to the Administrative
Procedure Act (AS 44.62), establishing the qualifications of and required training for pilots and
providing for the examination of pilots and the issuance of original or renewal pilot licenses to
qualified persons;

(3) keep a register of licensed pilots [,] and agents;

CSSB 218(TRA) o2*
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(4) adopt regulations establishing

(A) pilotage regions in the state:

(B)the criteria related to a training and investigation fee to be
remitted to the board:

(C) the criteria bv which pilotage tariffs are established: and

(D) pilotage tariffs for each pilotage region [UNDER THE
ADMINISTRATIVE PROCEDURE ACT (AS 44.62) ESTABLISHING STANDARDS
BY WHICH PILOTAGE FEES MAY BE ESTABLISHED, AND PAY FOR AUDITS
WHENEVER AN AUDIT IS NECESSARY TO COLLECT INFORMATION NEEDED

TO APPLY THE STANDARDS IN THE REGULATIONS];

(5) make available, upon request, copies of this chapter and the regulations
adopted under this chapter:

(6) review and approve the bvlaws and the operating rules of pilot
organizations;

(7) audit a pilot organization or an individual pilot as considered necessarv
bv the board; and

(8) review and approve training programs conducted bv pilot organizations
[IT].

(b) The board may, by regulation, make any other provision for proper and safe pilotage
upon the water [WATERS] covered by this chapter and for the efficient administration of this
chapter, including establishing

(1) different licensing criteria in pilotage regions if justified bv regional
differences in piloting;

(2) a mandatory random drug and alcohol testing program for pilots licensed
under this chapter; and

(3) criteria for trainee selection and for training programs conducted by pilot

organizations.

* Sec. 6. AS 08.62.040 is amended by adding a new subsection to read:

(c) For good cause, the board may require a pilot licensed under this chapter to submit
to a physical or mental examination to determine the pilot’s Fitness to perform the duties of a

pilot.
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* Sec. 7. AS 08.62 is amended by adding a new section to article 1 to read:

Sec. 08.62.050. MARINE PILOT COORDINATOR. The department, with the approval
of the board, is authorized to hire a marine pilot coordinator who is qualified to administer and
enforce the provisions of this chapter. The coordinator may not be an active member of a pilot
organization in the state and may not work as a pilot while employed as the coordinator, except
to the extent required by official duties. The coordinator is in the partially exempt service under
AS 39.25.120.

* Sec. 8. AS 08.62.080 is amended by adding new subsections to read:

(b) A pilot may not be licensed in more than one pilotage region at one time, unless the
board determines that it is in the best interests of the state to license pilots for pans of more than
one pilotage region.

(c) The board shall establish dates for license examinations and shall provide public
notice of the dates for license examinations.

* Sec. 9. AS 08.62.090 is amended by adding a new subsection to read:

(c) In order to be eligible to take die next scheduled examination, a person shall file the

application with the board at least 60 days before the date of the examination.
* Sec. 10. AS 08.62.100 isrepealed and reenacted to read:

Sec. 08.62.100. QUALIFICATIONS FOR LICENSE, (a) The board shall issue a pilot
license to a person if the person is a citizen of the United States, passes the examinations given
by the board, qualifies under regulations adopted by the board, and meets the qualifications in
(b) - (d) of this section.

(b) In addition m the qualifications in (a) of this section, an applicant may not receive
a license under this section unless the applicant provides documentation to the board of the
following service:

(1) one year of service as a master of ocean or coastwise vessels while holding
a license as the master of ocean steam or motor vessels of any gross tons;

(2) two years of service as a master of freight on a towing vessel while holding
a license as the master of freight and towing vessels of not less than 1,600 gross tons;

(3) two years of service as a chief officer on ocean or coastwise vessels of not
less than 1,600 gross tons while holding a license as the master of ocean steam or motor vessels

of any gross tons;

CSSB 218(TRA) 4
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(4) two years of service as commanding officer of United States government
vessels of not less than 1,600 gross tons while holding a license as the master of ocean steam
or motor vessels of any gross tons; or

(5) three years of experience as a member of an organized professional pilots
association during which the candidate was actively engaged in piloting while holding a

minimum license as a master of freight or towing vessels of not more than 1,600 gross tons.

(c) An applicant for a license under this section shall possess an endorsement of first
class pilotage on the applicant’s United States Coast Guard license with no tonnage restrictions
for the pilotage region for which the applicant seeks to be licensed.

(d) The board may impose other entry level qualifications for a license for a particular
pilotage region.

(e) In this section, "years of service" is determined in a maimer consistent with the
regulatory standards of the United States Coast Guard relating to years of service.

* Sec. 11. AS 08.62.120 is repealed and reenacted to read:

Sec. 08.62.120. RENEWAL, (a) Licenses issued under this chapter expire on
December 31 of each even-numbered year. In addition to complying with the requirements of
AS 08.01.100, in order to renew a license a pilot shall

(1) submit a renewal application on a form provided by the board;

(2) meet the minimum qualifications set out in AS 08.62.100 and the regulations
adopted by the board under AS 08.62.100;

(3) on a form approved by the board, provide evidence of a satisfactory physical
examination by a licensed physician within 60 days before the date of renewal; and

(4) comply with (b) of this section.

(b) A licensed pilot who has not piloted in the region for which the pilot is licensed for
at least 60 days during the two years before applying for renewal may not have the license
renewed until the pilot completes the number of familiarization trips required by the board in the
pilotage region for which the license V/ill be renewed.

* Sec. 12. AS 08.62.130 is repealed and reenacted to read:

Sec. 08.62.130. LAPSED LICENSE. The board shall reinstate a lapsed license if, in

addition to complying with the requirements of AS 08.01.100(a) -(c) and AS 08.62.120, the pilot

takes and passes a written and oral examination if the license has been lapsed one year or more.
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* Sec. 13. AS 08.62.150(a) is amended to read:

(@ The board shall [MAY] impose a disciplinary sanction ona personlicensed under

this chapter when the board finds that the person

(1) is incompetent in the performance of pilotage duties;

(2) is chemically impaired [HABITUALLY INTOXICATED1:

(3) illegally uses or sells narcotic or hallucinogenic drugs;

(4) makes a false statement to obtain a license,

(5) violates a provision of this chapter or a regulation adopted under it;

(6) is guilty of misconduct during the course of employment; [OR]

(7) has had the person’s United States Coast Guard pilot license conditioned.
suspended, or revoked; or

(8) charges, collects, or receives an amount for pilotage services that is
different from the pilotage tariff established bv the board [SUFFERED REVOCATION OF
FEDERAL LICENSURE AS A PILOT].

* Sec. 14. AS 08.62.155 is repealed and reen- :ted to read:

Sec. 08.62.155. DISCIPLINARY SANCTIONS. The board may take disciplinary action
under AS 08.01.075.

* Sec. 15. AS 08.62.160 is amended to read:

Sec. 08.62.160. MANDATORY EMPLOYMENT OF LICENSEDPILOTS. A vessel
subject to this chapter navigating certain water of or adjacent to the state [THE INSIDE
COASTAL WATERS OF ALASKA] as determined by the board in regulation shall employ a
pilot holding a valid license under this chapter. A vessel in the mandatory pilotage water of
the state shall be under the direction and control of a pilot licensed under this chapter
during movement of the vessel, unless the pilot is removed bv the master for cause.

* Sec. 16. AS 08.62 is amended by adding a new section to read:

Sec. 08.62.165. LIMITATION OF LIABILITY, (a) A pilot licensed under thischapter
is not liable for damages in excess of $5,000 per incident for damages or loss occurring as a
result of the error, omission, fault, or neglect of the pilot in performing pilotage services”xcept
that the limitation does not apply in a case where the pilot is cither grossly negligent or guilty
of wilful misconduct.

(b) Nothing in this section exempts a vessel, a vessel’s cargo, or the owner or operator
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1 of a vessel or cargo from liability for damage or loss caused by the vessel, the vessel’s cargo,
2 or the owner or operator of the vessel or cargo to the vessel, the vessel’s cargo, another person,
3 or other property on the ground that
4 (1) the vessel was piloted by a pilot licensed under this chapter, or
5 (2) the damage or loss occurred as a result of the error, omission, fault, or neglect
6 of a pilot licensed under this chapter.
7 (c) An organization of pilots is not liable for claims arising from acts or omissions of a
8 pilot or organization of pilots that relate, directly or indirectly, to pilotage of a vessel. A pilot
9 is not liable, directly or as a member of an organization of pilots, for claims ing from acts
10 or omissions of another pilot or organization of pilots that relate, directly or indirectly, to pilotage
11 of a vessel. Thissubsection does not apply to acts or omissions relating to the ownership or
12 operation of pilot boats or the transportation of pilots to and from a vessel to be piloted.
13 *Sec. 17.AS 08.62 is amended by adding a new section to read:
14 Sec. 08.62.175. PILOT ORGANIZATIONS. Marine pilots may organize themselves into
15 organizations, to the extent that the organizations are permitted under state and federal law.
16 * Sec. 18. AS 08.62.190 is amended to read:
17 Sec. 08.62.190. PENALTIES [PENALTY]. fa] A master or owner of a vessel required
18 by this chapter to employ a licensed pilot who fails to do so when a licensed pilot is available,
19 unless the perils or hazards of the sea prevent the employment of a pilot, is guilty of a
20 misdemeanor and, upon conviction, is punishable by a fine of not less than S50Q0 [$1,000] nor
21 more than $15,000 for the first offense and not less than $10,000 nor more than S30.000 for
22 the second offense [$5,000].
23 [b] A person who violates any other provision of this chapter or a regulation adopted
24 under this chapter [IT] is guilty of a misdemeanor and, upon conviction, is punishable by a fine
25 of not less than $1.000 [$500) nor more than $5,000 [$1,000].

26  *Sec. 19. AS08.62 is amended by adding a new section to read:

27Sec. 08.62.990. SHORT TITLE. This chapter may be cited as the Alaska Marine
28 Pilotage Act.

29 *Sec. 20. AS 39.25.120(c)is amended by adding a new paragraph to read:

30 (22) marine pilot coordinator of the Board of Marine Pilots.

31 *Sec. 21. AS45.50.572(a)is amended to read:

.. CSSB 218(TRA)
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(@ AS 45.50.562 - 45.50.596 do not forbid the existence or operation of labor,
agricultural! [OR] horticultural, or marine pilot organizations created for the purpose of mutual
help, and not conducted for profit, or forbid or restrain members of those organizations from
lawfully carrying out the legitimate objectives of them; nor are these organizations or members
illegal combinations or conspiracies in restraint of trade under the provisions of AS 45.50.562 -
45.50.596.

* Sec. 22. TRANSITION; MARINE PILOT LICENSE, (a) A marine pilot license issued under
AS 08.62.100 before the effective date of this Act shall be valid for the period for which the license was
issued and may be renewed until December 31,1994, without examination upon payment of the marine
pilot license fee.

(b) A person may not hold a marine pilot license after December 31, 1994, without satisfying
the requirements of AS 08.62.100, as amended by sec. 10 of this Act.

(c) Notwithstanding AS 08.62.080(b), added by sec. 8 of this Act, a marine pilot license issued
under AS 08.62.100 before the effective date of this Act, and for subsequent renewals of the license,
entitles the licensee to pilot vessels in any marine pilotage region in the state until December 31, 1994.

(d) Notwithstanding (a) - (c) of this section, a person licensed under this chapter who applies
for a change, amendment, or an endorsement for the person’s license must qualify for the change,
amendment, or endorsement under AS 08.62 as amended by this Act and implementing regulations
adopted by the Board of Marine Pilots.

*Sec. 23. INVESTIGATION OF MARINE ACCIDENTS. The marine pilot coordinator of the Board
of Marine Pilots shall cooperate with federal and state agencies responsible for regulation of marine
pilots and the investigation of marine accidents to develop guidelines for, and a system of timely,
thorough, and fair investigations of, marine accidents involving death or injury to a person or damage
to property. The marine pilot coordinator shall submit a report on the guidelines and system developed
to investigate marine accidents and on recommendations for legislation necessary to provide for the
investigation of marine accidents to the legislature on the first legislative day of the Second Regular
Session of the Seventeenth Alaska State legislature.

* Sec. 24. This Act takes effect immediately under AS 01.10.070(c).
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CS FOR SENATE BILL NO. 218 (TRANSPORTATION)
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE TRANSPORTATION COMMITTEE

Offered:
Referred:

Sponsors):  SENATE LABOR AND COMMERCE COMMITTEE

A BILL
FOR AN ACT ENTITLED
"An Act relating to the Board of Marine Pilots, marine pilots, marine pilot organizations,
and investigations of marine accidents; extending the termination date of the Board of

Marine Pilots; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. POLICY, FINDINGS, AND INTENT, (a) It is the policy of the state to prevent the
loss of lives and property, and to protect the marine environment of the state by requiring compulsory
pilotage in certain water of and adjacent to the state.

(b) The legislature finds that
(1) in order to assure the protection of lives andproperty andthe marine environment
of the state, licensed marine pilots having extensive localknowledge arerequiredto pilotcertain vessels
in certain water of and adjacent to the state; ..
(2) it is necessary to give the Board of Marine Pilots broad statutory authority, including.
the authority to establish pilotage regions and tariffs and the authority to establish criteria for the training

and licensing of marine pilots;
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(3) marine pilots operating independently of the shipping industry have provided and will
continue to provide essential services to the people of the state;

(4) marine pilots further the public interest by providing safe pilotage in the water of the
state;

(5) in the past, pilot organizations have provided, and in the future will continue to
provide, important services on behalf of marine pilots; these pilot organizations have furthered the policy
of protecting lives and property and the marine environment in the water of the state.

(c) It is the intent of the legislature that the Board of Marine Pilots work with

(1) marine pilots to ensure that safe pilotage is maintained in the state;

(2) pilot organizations in a cooperative effort to enhance the policy of protecting lives
and property and the marine environment in the water of the state.
* Sec. 2. AS 08.03.010(c)(12) is amended to read:
(12) Board of Marine Pilots (AS 08.62.010) -- June 30, 1995 [1991];
* Sec. 3. AS 08.62.020 is repealed and reenacted to read:

Sec. 08.62.020. APPOINTMENT AND TERM OF OFFICE. The governor shall appoint

the members of the board under AS 08.01.020.
* Sec. 4. AS 08.62.030 is amended to read:

Sec. 08.62.030. MEETINGS. The board shall hold at least three regularly scheduled
meetings each year [A REGULAR ANNUAL MEETING]. The board may hold special
meetings at the call of the chair or at the request of a majority of the members of the board
[CHAIRMAN WITH PRIOR APPROVAL OF THE GOVERNOR].

* Sec. 5. AS 08.62.040 is amended to read:
Sec. 08.62.040. POWERS AND DUTIES, (a) The board shall
(1) provide for the maintenance of efficie.it and competent pilotage [PILOT]
service on all water [WATERS] covered by this chapter to assure the protection of shipping”
[AND] the safety of human life and property, and the protection of the marine environment:
(2) consistent with the law, adopt regulations, subject to the Administrative
Procedure Act (AS 44.62), establishing the qualifications of and required training for pilots and
providing for the examination of pilots and the issuance of original or renewal pilot licenses to
qualified persons; * - *

(3) keep a register of licensed pilots [,] and .agents;

CSSB 218(TRA) - L .
my >>" ''rji-rljr.r'l [DELETED-TEX? 3AACXETED]



© O N o U A W N

W oW NN N DN RN NNDNDRNNRNRR B B | &
AP & © ® N o 01 A W N R S © o N oo B R E B

WORK DRAFT WORK DRAFT WORK DRAFT

(4) adopt regulations establishing
(A) pilotage regions in the state;
(B) the criteria related to a training and investigation fee to he
remitted to the board:
(C) the criteria bv which pilotage tariffs are established: and
(D) pilotage tariffs for each pilotage region [UNDER THE

ADMINISTRATIVE PROCEDURE ACT (AS 44.62) ESTABLISHING STANDARDS

BY WHICH PILOTAGE FEES MAY BE ESTABLISHED, AND PAY FOR AUDITS

WHENEVER AN AUDIT IS NECESSARY TO COLLECT INFORMATION NEEDED

TO APPLY THE STANDARDS IN THE REGULATIONS];

(5) make available, upon request, copies of this chapter and the regulations
adopted under this chapter;

(6) review and approve the bvlaws and the operating rules of pilot
organizations;

(7) audit a pilot organization or an individual pilot as considered necessarv
bv the board; and

(8) review and approve training programs conducted bv pilot organizations
[IT].

(b) The board may, by regulation, make any other provision for proper and safe pilotage
upon the water [WATERS] covered by this chapter and for the efficient administration of this
chapter, including establishing

(1) different licensing criteria in pilotage regions if justified bv regional
differences in piloting:
(2) a mandatory random drug and alcohol testing program for pilots licensed
under this chapter; and
(3) criteria for trainee selection and for training programs conducted bv pilot
organizations.
* Sec. 6. AS 08.62.040 is amended by adding a new subsection to read:

(c) For good cause, the board may require a pilot licensed under this chapter to submit

to a physical or mental examination to determine the: pilot’s fitness to perform the duties of a

pilot. . .-
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*Sec. 7. AS 08.6?. is amended by adding a new section to article 1 to read:

Sec. 08.62.050. MARINE PILOT COORDINATOR. The department, with the approval
of the board, is authorized to hire a marine pilot coordinator who is qualified to administer and
enforce the provisions of this chapter. The coordinator may not be an active member of a pilot
organization in the state and may not work as a pilot while employed as the coordinator, except
to the extent required by official duties. The coordinator is in the partially exempt service under
AS 39.25.120.

*Sec. 8. AS 08.62.080 is amended by adding new subsections to read:

(b) A pilot may not be licensed in more than one pilotage region at one time, unless the
board determines that it is in the best interests of the state to license pilots for pans of more than
one pilotage region.

(c) The board shall establish dates for license examinations and shall provide public
notice of the dates for license examinations.

*Sec. 9. AS 08.62.090 is amended by adding a new subsection to read:

(¢) Inorder to be eligible to take the next scheduled examination, a person shall file the

application with the board at least 60 days before the date of the examination.
* Sec. 10. AS 08.62.100 is repealed and reenacted to read:

Sec. 08.62.100. QUALIFICATIONS FOR LICENSE, (a) The board shall issue a pilot
license to a person if the person is a citizen of the United States, passes the examinations given
by the board, qualifies under regulations adopted by the board, and meets the qualifications in
(b) - (d) of this section.

(b) In addition to the qualifications in (a) of this section, an applicant may not receive
a license under this section unless the applicant provides documentation to the board of the
following service:

(1) oneyear of service as a master of ocean or coastwise vessels while holding
a license as the master of ocean steam or motor vessels of any gross tons;

(2) twoyears of service as a master of freight on a towing vessel while holding
a license as the master of freight and towing vessels of not less than 1,600 gross tons;

(3) twoyears of service as a.chief officer on ocean or coastwise vessels of not
less than 1,600 gross tons while'holding a license as the master of ocean steam or motor vessels

of any gross tons; . -
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(4) two years of service as commanding officer of United States government
vessels of not less than 1,600 gross tons while holding a license as the master of ocean steam
or motor vessels of any gross tons; or

(5) three years of experience as a member of an organized professional pilots
association during which the candidate was actively engaged in piloting while holding a

minimum license as a master of freight or towing vessels of not more than 1,600 gross tons.

(c) An applicant for a license under this section shall possess an endorsement of first
class pilotage on the applicant’s United States Coast Guard license with no tonnagerestrictions
for the pilotage region for which the applicant seeks to be licensed.

(d) The board may impose other entry level qualifications for a license for a particular
pilotage region.

(e) In this section, "years of service" is determined in a manner consistent with the
regulatory standards of the United States Coast Guard relating to years of service.

* Sec. 11. AS 08.62.120 is repealed and reenacted to read:

Sec. 08.62.120. RENEWAL, (a) Licenses issued under this chapter expire on
December 31 of each even-numbered year. In addition to complying with the requirements of
AS 08.01.100, in order to renew a license a pilot shall

(1) submit a renewal application on a form provided by the board,;

(2) meet the minimum qualifications set out in AS 08.62.100 and the regulations
adopted by the board under AS 08.62.100;

(3) on a form approved by the board, provide evidence of a satisfactory physical
examination by a licensed physician within 60 days before the date of renewal; and

(4) comply with (b) of this section.

(b) A licensed pilot who has not piloted in the region for which the pilot is licensed for
at least 60 days during the two years before applying for renewal may not have the license
renewed until the pilot completes the number of familiarization trips required by the board in the
pilotage region for which the license will be renewed.

* Sec. 12. AS 08.62.130 is repealed and reenacted to read:

Sec. 08.62.130. LAPSED LICENSE. The board shall reinstate a lapsed license if, in

addition to complying with the requirements of AS 08.01.100(a) - (c) and AS 08.62.120, the pilot

takes and passes a wri:' ;n and oral examination if the license has been lapsed-one year or more.
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* See. 13. AS 08.62.150(a) is amended to read:

(@ The board shall [MAY] impose a disciplinary sanction ona personlicensed  under

this chapter when the board finds that the person

(1) is incompetent in the performance of pilotage duties;

(?) is chemically impaired [HABITUALLY INTOXICATED!:

(3) illegally uses or sells narcotic or hallucinogenic drags;

(4) makes a false statement to obtain a license;

(5) violates a provision of this chapter or a regulation adopted under it;

(6) is guilty of misconduct during the course of employment; [OR]

(7) has had the person’s United States Coast Guard pilot license conditioned.
suspended, or revoked; or

(8) charges, collects, or receives an amount for pilotage services that is
different from the pilotage tariff established bv tho board [SUFFERED REVOCATION OF
FEDERAL LICENSURE AS A PILOT].

* Sec. 14. AS 08.62.155 is repealed and reenacted to read:

Sec. 08.62.155. DISCIPLINARY SANCTIONS. The board may take disciplinary action
under AS 08.01.075.

* Sec. 15. AS 08.62.160 is amended to read:

Sec. 08.62.160. MANDATORY EMPLOYMENT OF LICENSEDPILOTS. A vessel
subject to this chapter navigating certain water of or adjacent to the state [THE INSIDE
COASTAL WATERS OF ALASKA] as determined by the board in regulation shall employ a
pilot holding a valid license under this chapter. A vessel in the mandatory pilotage water of
the state shall be under the direction and control of a pilot licensed under this chapter
during movement of the vessel, unless the pilot is removed bv the master for cause.

* Sec. 16. AS 08.62 is amended by adding a new section to read:

Sec. 08.62.165. LIMITATION OF LIABILITY, (a) A pilot licensed under this chapter
is not liable for damages in excess of $5,000 per incident for damages or loss occurring as a
result of the error, omission, fault, or neglect of the pilot in performing pilotage services, except
that the limitation does not apply in p. case where the pilot is either grossly negligent or guilty
of wilful misconduct. - -

(b) Nothing in this section exempts a vessel, a vessel’s cargo,’ or the owner or operator
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of a vessel or cargo from liability for damage or loss caused by die vessel, the vessel’s cargo,
or the owner or operator of the vessel or cargo to the vessel, the vessel’s cargo, another person,
or other property on the ground diat

(1) the vessel was piloted by a pilot licensed under this chapter, or

(2) the damage or loss occurred as a result of the error, omission, fault, or neglect

of a pilot licensed under this chapter.

(© An organization of pilots is not liable for claims arising from acts or omissions of a

pilot or organization of pilots that relate, directly or indirectly, to pilotage of a vessel. A pilot
is not liable, direcdy or as a member of an organization of pilots, for claims arising from acts
or omissions of another pilot or organization of pilots that relate, directly or indirectly, to pilotage
of a vessel. This subsection does not apply to acts or omissions relating to the ownership or
operation of pilot boats or the transportation of pilots to and from a vessel to be piloted.

* Sec. 17. AS 08.62 is amended by adding a new section to read:

Sec. 08.62.175. PILOT ORGANIZ, nONS. Marine pilots may organize themselves into
organizations, to the extent that the organizations are permitted under state and federal law.

* Sec. 18. AS 08.62.190 is amended to read:

Sec. 08.62.190. PENALTIES [PENALTY]. {82 A master or owner of a vessel required
by this chapter to employ a licensed pilot who fails to do so when a licensed pilot is available,
unless the perils or hazards of the sea prevent the employment of a pilot, is guilty of a
misdemeanor and, upon conviction, is punishable by a fine of not less than S5.000 [$1,000] nor
more than 515,000 for the first offense and not less than $10,000 nor more than S30.00Q for
the second offense [$5,000].

mi a person who violates any other provision of this chapter or a regulation adopted
under this chapter [IT] is guilty of a misdemeanor and, upon conviction, is punishable by a fine
of not less than $1.000 [S500] nor more than 55,000 [51,000].

*Sec. 19. AS 08.62 is amended by adding a new section to read:

Sec. 08.62.990. SHORT TITLE. This chapter may be cited as the Alaska Marine
Pilotage Act.

*Sec. 20. AS 39.25.120(c) is amended by adding a new paragraphtcread:
(22) marine pilot’coordinator of the Board of Marine Pilots.

*Sec. 21. AS 45.50.572(a) is amended to read: - *
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(@ AS 45.50.562 - 45.50.596 do not forbid the existence or operation of labor,
agricultural! [OR] horticultural, or marine pilot organizations created for the purpose of mutual
help, and not conducted for profit, or forbid or restrain members of those organizations from
lawfully carrying out the legitimate objectives of them; nor are these organizations or members
illegal combinations or conspiracies in restraint of trade under the provisions of AS 45.50.562 -
45.50.596.

* Sec. 22. TRANSITION; MARINE PILOT LICENSE, (a) A marine pilot license issued under
AS 08.62.100 before the effective date of this Act shall be valid for the period for which the license was
issued and may be renewed until December 31,1994, without examination upon payment of the marine
pilot license fee.

(b) A person may not hold a marine pilot license after December 31, 1994, without satisfying
the requirements of AS 08.62.100, as amended by sec. 10 of this Act.

(c) Notwithstanding AS 08.62.080(b), added by sec. 8 of this Act, a marine pilot license issued
under AS 08.62.100 before the effective date of this Act, and for subsequent renewals of the license,
entitles the licensee to pilot vessels in any marine pilotage region in the state until December 31, 1994.

(d) Notwithstanding (a) = (c) of this section, a person licensed under this chapter who applies
for a change, amendment, or an endorsement for the person’s license must qualify for the change,
amendment, or endorsement under AS 08.62 as amended by this Act and implementing regulations
adopted by the Board of Marine Pilots.

*Sec. 23. INVESTIGATION OF MARINE ACCIDENTS. The marine pilot coordinator of the Board
of Marine Pilots shall cooperate with federal and state agencies responsible for regulation of marine
pilots and the investigation of marine accidents to develop guidelines for, and a system of timely,
thorough, and fair investigations of, marine accidents involving death or injury to a person or damage
to property. The marine pilot coordinator shall submit a report on the guidelines and system developed
to investigate marine accidents and on recommendations for legislation necessary to provide for the
investigation of marine accidents to the legislature on the first legislative day of the Second Regular
Session of the Seventeenth Alaska State legislature.

* Sec. 24. This Act takes effect immediately under AS 01.10.070(c).,
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AME NDMENT

OFFERED IN TOE SENATE
TO: CSSB 218 (TRANSPORTATION)

Page 1, line 7:
Delete "certain water of and adjacent to"

Insert "the inland and coastal water o f

Page 1, line 11
Delete ‘certain water of and adjacent to"

Insert "the inland and coastal water o f

Page 2, line 3, following "in the":

Insert "inland and coastal"

Page 2, line 7, following "in the™:

Insert "inland and coastal"

Page 2, line 11, following "in the™

Insert "inland and coastal"
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AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 218 (TRANSPORTATION)

Page 1, line 7:
Delete "‘ertain”

Insert "the inland and coastal”

Page 1, line 11:
Delete "certain"

Insert "the inland and coastal”

Page 2, line 3:
Delete "water of1

Insert “inland and coastal water of and adjacent to"

Page 2, ’ne 7.
Delete "water of’

Insert "inland and coastal water of and adjacent to"

Page 2, line 11:
Delete "water of'

Insert "inland and coastal water of and adjacent to"
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Utcrmohlo
05/13/91
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AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 218 (TRANSPORTATION)

Page 1, line 13:
Delete "tariffs"

Insert "rates for basic pilotage services"



AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 218 (TRANSPORTATION)

Page 2, line 1
Delete "independently of the shipping industry"

Insert "as independent contractors"
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Utermohle
05/11/91



7-L.S0923XD.4'
Uterruohle
05/11/91

AMENDMENTI1

OFFERED IN THE SENATE
TO: CSSB 21S (TRANSPORTATION)

Page 2, lines 5-7:
Delete all material and insert:
"(5) properly run pilot organizations can provide important services on behalf of
marine pilots and can further the policy of protecting lives and property and the marine

environment in the water of the star* "
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AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 218 (TRANSPORTATION)

Page 2, line 25:
Delete "all water [WATERS] covered by this chapter”
Insert "the inland and coastal water of the state [ALL WATERS COVERED BY THIS

CHAPTER]"

Page 3, line 20:
Delete "water [WATERS] covered by this chapter”
Insert "inland and coastal water of the state [WATERS COVERED BY THIS CHAPTER]"

Page 6, line 20:
Delete "certain water of or adjacent to"

Insert "the inland or coastal water of'
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AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 218 (TRANSPORTATION)

Page 2, line 25:
Delete "all water (WATERS] covered by this chapter"
Insert "the inland and coastal water of and adjacent to the state [ALL WATERS COVERED

BY THIS CHAPTER]"

Page 3, line 20:
Delete "water [WATERS] covered by this chapter”
Insen "inland and coastal water of and adjacent to the state [WATERS COVERED BY THIS

CHAPTER]"

Page 6, line 20:
Delete "certain"

Insert "the inland or coastal"
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AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 218 (TRANSPORTATION)

Page 3, line 5:
Delete "the criteria bv which pilotage tariffs are established"

Insert "maximum rates for basic pilotage service"
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AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 218 (TRANSPORTATION)

Page 3, lines 5 - 6:
Delete "and
(D) pilotage tariffs for each pilotage region”
Insert
"(D) rates to be charged bv pilots for basic pilotage services within
each pilotage region; and
(E) charges to be paid bv persons licensed or applying for a license

under this chapter for licensing and other purposes”



AMENDMENT

OIFFERED IN THE SENATE
TO: CSSB 218 (TRANSPORTATION)

Page 3, line 17:
Delete "pilot organizations™

Insert "pilots licensed under this chapter™
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AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 218 (TRANSPORTATION)

Page 3, line 27, after "organizations";

insert "and bV pilots licensed under this chapter"
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7-LS0923\D.10
Utcrmohle

06/12/91

AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 218 (TRANSPORTATION)

Page 3, line 25:

Delete "and”

Page 3, line 27, after "organizations™
Insert and
(4) standards under which a pilot may receive a license and endorsements to

pilot vessels in more than one pilotage region™



7-LS0923\D.Il/

Utcrmohle
05/11/91
AMENDMENT
OFFERED IN THE SENATE
TO: CSSB 218 (TRANSPORTATION)
Page 7, following line 25:
Insen a new bill section to read:
"* Sec. 19. AS 08.62.200 is amended by adding a new paragraph to read:
(5) "basic pilotage service"” means the conduct of a vessel over or v

specific waterway or into or out of a specific port.”

Renumber the following bill sections accordingly.
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AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 218 (TRANSPORTATION)

Page 4, line 4:
Delete "an active"

Insert "a"
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Utcrmohle
05/12/91

AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 218 (TRANSPORTATION)

Page 4, lines 9-11:
Delete all material.
Insen new subsections to read:
"(b) A person may be licensed to pilot vessels in more than one pilotage region.
(c) A license must identify the specific waterways and ports in each pilotage region in
which a licensee is authorized by the board to pilot vessels. The board shall authorize a licensee
.0 pilot vessels in a specific waterway or port in a pilotage region upon the licensee satisfying

the training and other qualifying requirements required by the board to pilot vessels in that

waterway or port."

Reletter the following subsection accordingly.
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AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 218 (TRANSPORTATION)

Page 6, lines 12 - 13:
Delete "for pilotage services that is different from the pilotage tariff'

Insert "in excess of the maximum rate for basic pilotage services"
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AMENDMENT

OFFERED IN THE SENATE
TO: CSFB 218 (TRANSPORTATION)

Page 6, line 23:
pelete 'Uirection and control”
insert " conduct”
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AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 218 (TRANSPO' TATION)

Page 6, line 30, following "misconduct™:
Insen "or in a case where the pilot’s error, omission, fault, or neglect is grounds for imposition

of a disciplinary sanction on the pilot by the board under AS 08.62.150(a)(2) - (5)"



OFFERED IN THE SENATE
TO: CSSB 218 (TRANSPORTATION)

Page 7, line 8:

Delete "or organization of pilots that relate, directly or indirectly,"

Insert "that relate directly”

Page 7, line 10:

Delete "or organization of pilots”



AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 218 (TRANSPORTATION)

Page 7, line 31, through page 8, line 6:

Delete all material.

Renumber the following bill sections accordingly.
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AMENDMEN\T

OFFERED IN THE SENATE BY SENATOR PEARCE

TO: CSSB 218 (TRANSPORTATION)

Page 3, line 24, after "program1
Insen "consistent with 46 C.F.R. Part 16"
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AMENDMENT

OFFERED IN TME SENATE BY SENATOR PEARCE
TO: CSSB 218 (TRANSPORTATION)

Page 7, lines 14 - 15:
Delete all material and insen:

"Sec. 08.62.175. REGIONAL ORGANIZATIONS OF MARINE PILOTS, (a) To the
extent permitted under federal and state law, persons licensed under this chapter may form
organizations of marine pilots within each marine pilotage region.

(b) The board may recognize organizations of marine pilots within each marine pilotage
region.

(c) An organization of marine pilots recognized by the board shall promote a safe and
reliable system of marine pilotage for the region in which the organization is recognized,
including dispatching and training of marine pilots and deputy marine pilots and other functions
that the organization may assume. An organization of marine pilots recognized by the board may
not begin operating until the articles, bylaws, and rules of the organization are approved by the
board on the basis of

(1) uniform and nondiscriminatory application of the articles, bylaws, and rules
to marine pilots and deputy marine pilots licensed under this chapter;

(2) compliance with applicable laws; and

(3) effectiveness in

(A) promoting an efficient, reliable, and professional marine pilotage
system in the region;

(B) maintaining a sufficient number of qualified pilots available foi
dispatch to serve the needs of vessels visiting the region during each hour of the day and
each day of the year;

(C) maintaining a training program for marine pilots and deputy marine

pilots that is approved by the board."
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Ulermolile
$QO0'/IT> 05/13/91
AMENDMENT
OFFERED IN THE SENATE BY SENATOR PEARCE

TO: CSSB 218 (TRANSPORTATION)

Page 7, lines 14 - 15:

Delete all material and insert:

"Sec. 08.62.175. REGIONAL ORGANIZATIONS OF MARINE PILOTS, (a) To the
extent permitted under federal and state law, persons licensed under this chapter may form
organizations of marine pilots within each marine pilotage region.

NIW-y-gy/
(b) The board-may recognize organizations of marine pilots within each marine pilotage

region.

(c) An organization of marine pilots recognized by the board shall promote a safe and
reliable system of marine pilotage for the region in w»vhich the organization is recognized,
including dispatching and training of marine pilots and deputy marine pilots and other functions
that the organization may assume. An organization of marine pilots recognized by the board may
not begin operating until the articles, bylaws, and rules of the organization are approved by the
board on the basis of

(1) uniform and nondiscriminatory application of the articles, bylaws, and rules
to marine pilots and deputy marine pilots licensed under this chapter;
(2) compliance with applicable laws; and
(3) effectiveness in
(A) promoting an efficient, reliable, and professional marine pilotage
system in the region;
(B) maintaining a sufficient number of qualified pilots available for

dispatch to serve the needs of vessels visiting the region during each hour of the day and

each day of the year;

(C) maintaining a training program for marine pilots and deputy marine

pilots that is approved by the board.”



Page 8, following line 19:
Insert a new bill section to read:
"4See. 23. TRANSITION: REGIONAL ORGANIZATIONS OF MARINE PILOTS. Notwithstanding
AS 08.62.175(c), added by sec. 17 of this Act, an organization of marine pilots recognized by the Board

of Marine Pilots may operate until July 1, 1992, without having its articles, bylaws, and rules approved

by the board under AS 08.62.175(c)."

Renumber the following bill sections accordingly.
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AMENDMENT

OFFERED IN THE SENATE BY SENATOR PEARCE
TO: CSSB 281 (TRANSPORTATION)

Page 4, line 11, after "region™:

Insert "and that the pilot possesses currency of knowledge consistent with requirements of 46

C.F.R. 10.713"



7-LS0923\D.23
Cook/Utcrmohle
05/11/91

AMEND MENT

OFFERED IN THE SENATE BY SENATOR PEARCE
TO: CSSB 218 (TRANSPORTATION)

Page 6, line 6:
After "illegally"
Insert "possesses,”
After "uses"

Insert 'a"



7-L.S0923XD.24
Cook/Utcrmohle
05/11/91

AMENDMENT

OFFERED IN THE SENATE BY SENATOR PEARCE
TO: CSSB 218 (TRANSPORTATION)

Page 7, after line 15:
Insen a new bill section to read:
"* Sec. 18. AS 08.62.180 is amended to read:
Sec. 08.62.180. EXEMPTIONS. This chapter does not apply to

(1) wvessels subject to federal pilot requirements in 46 U.S.C. 8502 [UNDER
ENROLLMENTAXCEPT AS PROVIDED IN AS 08.62.185];

(2) fishing vessels registered in the United States or in Bridsh Columbia, Canada;

(3) vessels propelled by machinery and not more than 65 feet in length over deck,
except tugboats and towboats propelled by steam;

(4) vessels of United States registry of less than 300 gross tons and towboats of
United States registry and vessels owned by the State of Alaska, engaged exclusively

(A) on the rivers of Alaska, or
(B) in the coastwise trade on the west coast of the United States including
Alaska, Hawaii, and British Columbia, Canada;

(5) wvessels of Canada, built in Canada and manned bv Canadian citizens
including Canadian cruise ships, engaged in frequent trade between British Columbia and Alaska,
if reciprocal exemptions are granted by Canada to vessels owned by the State of Alaska and
those of United States registry; and

(6) pleasure craft.”

Renumber the following bill sections accordingly.



7-LS0923ND.24
Utcmiohle
05/13/91

AMENDMENT

OFFERED IN THE SENATE BY SENATOR PEARCE
TO: CSSB 218 (TRANSPORTATION)

Page 7, after line 15:
Insert a new bill section to read:
"* Sec. 18. AS 08.62.180 is amended to read:
Sec. 08.62.180. EXEMPTIONS. This chapter does not apply to

(1) wvessels subject to federal pilot requirements in 46 U.S.C. 8502 [UNDER
ENROLLMENT,] except as provided in AS 08.62.185;

(2) fishing vessels, including fish processing and fish tender vessels, registered
in the United States or in British Columbia, Canada;

(3) vessels propelled by machinery and not more than 65 feet in length over deck,
except tugboats and towboats propelled by steam;

(4) vessels of United States registry of less than 300 gross tons and towboats of
United States registry and vessels owned by the State of Alaska, engaged exclusively

(A) on the rivers of Alaska, or
(B) in the coastwise trade on the west coast of the United States including
Alaska, Hawaii, and British Columbia, Canada;

(5) vessels of Canada, built in Canada and manned bv Canadian citizens
including Canadian cruise ships, engaged in frequent trade between British Columbia and Alaska,
if reciprocal exemptions are granted by Canada to vessels owned by the State of Alaska and
those of United States registry; and

(6) pleasure craft."

Renumber the following bill sections accordingly.



7-LS0922ND.25
Cook/Utcrmohle
05/11/91

AMENDMENT

OFFERED IN THE SENATE rJg ivJ BY SENATOR PEARCE

TO: CSSB 281 (TRANSPORTATION)

Page 7, after line 15:
Insert a new bill section to read:
"* Sec. 18. AS 08.62.180 is amended to read:
Sec. 08.62.180. EXEMPTIONS. This chapter does not apply to

(1) wvessels under enrollment, except as provided in AS 08.62.185;

(2) fishing vessels, including fish processing and fish tender vessels, registered
in the United States or in British Columbia, Canada;

(3) vessels propelled by machinery and not more than 65 feet in length over deck,
except tugboats and towboats propelled by steam;

(4) vessels of United States registry of less than 300 gross tons and towboatsof
United States registry and vessels owned by the State of Alaska, engaged exclusively

(A) on the rivers of Alaska, or
(B) in the coastwise trade on the west coast of the United States including
Alaska, Hawaii, and British Columbia, Canada;

(5) wvessels of Canada, built in Canada and manned bv Canadian citizens
including Canadian cruise ships, engaged in frequent trade between British Columbia and Alaska,
if reciprocal exemptions are granted by Canada to vessels owned by the State of Alaska and
those of United States registry; and

(6) pleasure craft.”

Renumber the following bill sections accordingly.



7-LS0923\D.26

Cook/Utcrmohle
05/11/91
AMENDMEN T
OFFERED IN THE SENATE BY SENATOR PEARCE
TO: CSSB 218 (TRANSPORTATION)
Page 7, after line 15:
Insert a new bill section to read:
"* Sec. 18. AS 08.62.185(a) is amended to read:
(a) Any oil tanker, whether enrolled or registered, of 50,000 dead weight tons or greatel

shall, when navigating in state waters beyond Alaska pilot stations either
(1) employ a pilot licensed by the state under this chapter, or

f2HitiiizeaTederaliy licel*5tfpik)tIWHGSF-DUTY-STATrONTIAS BEEN ON

Renumber the following sections accordingly.



7-LS0923\D.26

Utcrmohle
05/13/91
AMENDMENT
OFFERED IN THE SENATE BY SENATOR PEARCE
TO: CSSB 218 (TRANSPORTATION)
Page 7, after line 15:
Insert a new bill section to read:
"* Sec. 18. AS 08.62.185(a) is amended to read:
@) Any oil tanker, whether enrolled or registered, of 50,000 dead weight tons or greater,

shall, when navigating in state waters beyond Alaska pilot stations [EITHER
(1)] employ a pilot licensed by the state under this chapter [, OR
(2) UTILIZE A FEDERALLY LICENSED PILOT WHOSE DUTY STATION

HAS BEEN ON THAT TANICER THROUGHOUT THAT SPECIFIC VOYAGE]."

Renumber the following bill sections accordingly.



7-LS0923VD.27
Cook/Ulermohle
05/11/91

AMENDMENT

OFFERED IN THE SENATE BY SENATOR PEARCE

TO: CSSB 218 (TRANSPORTATION)

Page 7, after line 25:
Insert a new subsection to read:
"(c) For purposes of (a) of this section, the board shall adopt regulations defining the

phrase "when a licensed pilot is available.""



7-L.S0923VD.28
Utcrmohle
05/13/91

AMENDMENT

OFFERED IN TIIE SENATE
TO: CSSB 218 (TRANSPORTATION)

Page 6, line 22, following "chapter.":
Insert "The board, where appropriate, shall define the mandatory pilotage water of the state,

to be the same as federal pilotage waters established under 46 U.S.C. 8502(a)."



7-LS0923ND.29
Utcrmohle
05/13/91

AMENIDMENT

OFFERED IN TILE SENATE BY SENATOR PEARCE

TO: CSSB 218 (TRANSPORTATION)

Page 2, lines 8-11:
Delete all material and insert:
"(c) It is the intent of the legislature that the Board of Marine Pilots

(1) exercise jurisdiction over pilotage and marine pilots in the inland and coastal
water of and adjacent to the state to the maximum extent allowed under federal and state law;
and

(2) work with
(A) marine pilots to ensure that safe pilotage is maintained in the state;

and
(B) pilot organizations in a cooperative effort to enhance the policy of

protecting lives and property and the marine environment."



AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 218 (TRANSPORTATION)

Page 4, lines 3 - 4:
Delete "administer and enforce"

Insert "assist the board in administering and enforcing”

7-L.S0923SD.30/
Utcrmohle
05/13/91



FISCAL NOTE

STATE OF ALASKA BILL NO. SB 218

1991 LEGISLATIVE SESSION

Revision D a te : Department Affected: Commerce & Economic Dev.
Title: Relating to the Board of MarinP BRU: Occupational lirpnsing
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Sponsor: ~ Senate Labor & Commerce
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Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 Fy 96 FY 97
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MISCELLANEOUS

TOTAL OPERATING 108.3 98.3 98.3 98.3 98,3 98.3
CAPITAL
REVENUE 0 240 1 0 240.1 0 -2.40.1.
FUNDING: (Thousands of Dollars)
GENERAL FUND 108.3
FEDERAL FUNDS
OTHER GF/PR 98.3 98.3 98.3 98.3 98.3
TOTAL 108.3 98.3 98.3 98.3 98.3 98.3
POSITIONS:
FULL-TIME 1 1 1 1 1 1
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FISCAL NOTE ANALYSIS

SB 218

The bill makes a number of amendments to the Marine Pilotage Act.
The expenses 1identified 1in this fiscal note result from increasing
the mandatory number of meetings to at least three as required by
Section 4 of the bill, and the employment of a Marine Pilot
Coordinator established by Section 7. The Marine Pilot Coordinator
is placed 1in the partially exempt service of State government and 1is
charged with the responsibility to administer and enforce the
provisions of the chapter. The costs identified are based on a
similar Executive Director position, Range 22.

Personal Services:

Marine PilotCoordinator, XE, 12 months, $72.3
Range 22A

Travel: 20.0
Section 4of the bill increases the number of
meetings to at least three each year. Currently
the board 1is required to meet once a year and it
is often difficult to fund an additional
meeting. Funding of $10.0 will provide for two
additional meetings inaddition to the one

already included in the FY 92 budget request.

Funding of $10.0 will cover travel and per dien
expenses for the marine pilot coordinator to
travel to each marine pilotage region to audit
regional marine pilot organizations, review
training programs, and to enforce compliance
with the marine pilotage act.

Contractual Services: 5.0

This funding will provide for communications,
postage, printing and advertising costs.

Supplies: l.o

Funding will provide for daily operating supplies
for the Marine Pilot Coordinator position.



Equipment; 10. 0

Funding will provide one-time equipment costs
for the Marine Pilot Coordinator position. This
funding will also provide for on-going office
space cosSts.

TOTAL COSTS: $108.3

Revenues:

There are approximately 123 1licensed marine pilots whose licensing
fees must be 1increased to cover the new costs provided 1in the bill.
In addition, <current expenses of the Board of Marine Pilots exceed
revenues generated through Ilicensing fees to support 1its program.
Therefore, licensing fees will have to be increased substantially 1in
order for the licensing program to support 1its costs. -
Licensing fees must be raised to cover an additional $240.0 ($206.6
new costs identified in this fiscal note for the first two years and

the current deficit of $33.4). A biennial licensing fee of $1,952
(%976 per year) will be necessary to cover program costs. Marine
Pilot licensees currently pay a biennial fee of $180 ($90 per
year). If licensing fees are not 1increased to cover program costs,

the program must then be supported by the general fund.

Since marine pilot licenses are due for renewal on December 31, 1992

(FY 93), revenues will not be collected in the firstyear of
operation under provisions of HB 194. Funding 1in the first year
must therefore be covered by general funds, unless a specialone

time assessment fee 1is made tolicensees in FY 92.

The revenues identified in this fiscal note are based on the
assumption that licensees will be willing to increase their fees to
fully cover the costs of 1its licensing program beginning 1in FY 93 in
conjunction with the license renewal period.



Alaska State Legislature

Senator Drue Pearce, Chair
Senator Virginia Collins, Vice Chair
Senator Dick Eliason

Senator Rick Halford

Senator Jay Kerttula

SENATE LABOR AND COMMERCE
COMMITTEE

TO: Senator Curt Menard, Chair
Senate Transportation Committee

FROM: Rod Mourant, Legislative Aide
Senate Labor & Commerce Committee

WHILE IN JUNEAU
P.O. BOX V

JUNEAU, ALASKA 99811
(907) 465-3844

3111 C STREET, SUITE 150
ANCHORAGE, ALASKA 99504

(907) 561-2018

Senator, thank you for scheduling SB T18 Marine Pilots
legislation for a hearing. It has been over a decade since the
legislature has updated the statutes dealing with marine pilotage

in Alaska.

To assist the committee in its deliberations Senator Pearce has
requested that 1 provide copies of Improving Alaska®s Marine
Pilotage System, copies of Senate Bill 218, copies of an article
on marine pilotage from Seaways magazine, copies of proposed

legislation approved by the Board of Marine Pilots,

and a copy of

a memorandum from the Office of the Governor on the topic. A
fiscal note and position paper has been requested from the

Department of Commerce & Economic Development.
Thank you again for considering this legislation.

Attachments



COMMITTEE TESTIMONY IN SUPPORT OF S.B. 218
BY CAPT. WE MURPHY, SOUTHWEST ALASKA PILOTS

Mr. Chairman and members of the committee, thank you for this
opportunity to testify in support of Senate Bill 218 MX name is Edward
Murphy. | reside in Homer and I've been a marine pilot in Alaska since 1974
| pilot ships throughout Southwest Alaska including veryﬁ large crude
carriers and other tankers, cruise ships, container ships, bulk carriers and
fisheries related vessels. | served on the Alaska Board of Marine Pilots for
four years, three of them as chairman.

In January of last year | wrote Governor Cowper a letter concerning grave

%ﬁlfety problems | saw emerging in Alaska's state pilotage system. Among
em:

- The lowest entry standards for licensing in the country.

- No state mandated standards or requirements for pilot training.

- Control and manipulation of state pilocs by Outside steamship companies
and agents.

- Pilot Board difficulties in maintaining and upgrading pilot standards.
~Inordinate delays in pilot discipline cases.

- Legal problems for pilot associations in training pilots andmaintaining
high standards in the absence of state requirements.

Governor Cowper resPonded to the concerns expressed in my letter by
orderm% his Office of Management and Budget to conduct an independent
study of Alaska's state p||0tage system and to make recommendations for
improvement based on the study findings. The result of the staff study is a
booklet entitled Improving Alaska's Marine Pilotage System. This document
is a remarkably thorough and thoughtful look at pilotage in Alaska written
by researchers who have no ax to grind except tne public interest. If you
have not already done so, | urge you to read the study. It will tell you far
better than | can the problems with our state's pilotage system and the
need for legislative change to the marine pilot statutes.

Senate Bill 218 is legislation which the pilots who live and work in Alaska
believe in. It is qub|.slat|on you can all proudly support because it s,
ultimately, a safety bill. Consider the following:



Committee Testimony on S.B. 218 /
Capt, WEE. Murphy
page 2

1 The "FINDINGS" section makes clear for the first time the public service
nature of a pilot's work in terms of protecting lives and propert¥ and
protecting the marine environment. It recognizes that to proper(ljy ulfill
that EUb“.C service function marine pilots must Oﬁerate independently of
the s |ppr|n.g industry. That is, be free from the shipowner's interest and
control. This is a crucial element of safety long recognized by state pilots
and identified by the study staff. The federal government recognized this
essential element of piloting in the Oil Pollution Act of 1990 by requmn%
state licensed pilots who are not a member of the ships crew to pilo
tankers in certain sections of Prince William Sound.

2 The hill clearly establishes the powers and duties of the Board of Marine
Pilots, The ambiguity of the existing law in this regard has long been the
cause of conflicting interpretation by staff attorneys from the AG.'s
office. The result has often been Board confusion, frustration, failure to
act in the public interest, and law suits.

3 The Bill raises the entry standards for pilot license applicants. The
staff study, pages 15 through 17, cIearI,Y illustrates how remarkably low
Alaska's standards are. The American Pilot Association says they are the
lowest in the country.

4 The Bill declares that the pilot board may establish standards for
training programs. Incredibly, pilot training is not addressed at all under
current statute.

5 The staff study pointed out the essential element of local knowledge in
all piloting and recommended that Alaska's vast coastline be divided into
p|||ot regions where pilots would be restricted to piloting in one region
only.

In addition to the features of the Bill previously listed, there is one
additional area of concern which is equal_ly crucial to a workable and
i).ro.fessmn.al pI|Q'[In.?_ system. That is limiting pilot liability. The BIill
imits a pilot's liability and that of pilot organizations. Every time a pilot
stiﬁs. on a ship he faces the p033|b|l|t>{W of financial ruin. This is in
adaition to possible criminal penalties he may suffer in the event the
vessel he is piloting suffers an accident. Criminal penalties are called for
in House Bill 315 passed by the legislature in 1990 Piloting is a high risk
profession and few, if any, pilots can stand the sort of twin liabilities
now emerging in this state. Some sort of liability limitation is reasonable
as the legislatures of other maritime states have found.



Committee Testimony on Senate Bill' 218
Capt. W.E. Murphy
page 3

Washington is an example: its pilot act also sets a liability limit of
$5,000. Mote that SB. 218 does not limit liability if the pilot's error or
negligence was gross or wilful.

Liability is also a major problem for pilot organizations because they are
caught In a "Catch-22" situation. The state doesn't require any pilot
training. Yet all mariners, and probably laymen too , know that pilots have
to be well trained. Yet when we train new pilots, as we must, we can he
sued if that pilot has an accident. But If we failed to train a new pilot who
then had an accident we would be sued for ne%hgence. It's an impossible
situation and another compelllm_?. reason why the state must both require
P|Iott,tra|n|ng and limit the liability of pilot organizations in their training
unction.

The Bill gives pilots the explicit authority to organize themselves, which
of course they do now. It is important to recognize that the state cannot
realistically maintain its own pilot training and dlsPatch service. Pilots
form themselves into organizational structures called associations for
this purpose. The associations provide pilots, central dispatching,
employees, hoats, equipment, pilot stations, radio and communications
equipment, transportation, training and administration of the whole as a
system. We do this with Alaska resident pilots 24 hours a day, 365 days a
year in every kind of weather. The Bill does not franchise any pilot group
or require membership in any pilot group.

While this is an excellent bill, there are a couple of areas | would
recommend the committee add. These are:

1 Paoe 1 line 5under POLICY. FINDINGS AND INTENT, add: |
"The first and paramount duty of marine pilots licensed by the state is to
provide for the public safety and the protection of the marine
environment." This is an important declaration of legislative intent and
obligation of state pilots.

2 Page 2. [ine 23 under POWERS AND DUTIES: substitute the word "shall”
for “may". This wording change is important because of continuous past
difficulties for the pilot board in doing its job with va%ue language now in
statute. It is very important to make the pilot Dboard's duties and
obligations specific’ and required



Committee testimony on Senate Bill/218
Capt. WEE. Murphy
page 4

3 Pace 5 line 11 insert a new section entitled “DEPUTY PILOTS AND
DEPUTY PILOT TRAINING'. It is extremely important to spell out in statute
a progressive tra_mmgi. program where an applicant gains training and
obtains a deputy pilot Ticense, them serves under that limited license for a
period of time before progressing to higher tonnage and, eventual!K, an
unlimited license. | have some suggested language if you would like to
consider adding this suggested new section.

Alaska’s original state pilotage act of 1970 has changed little since it
was enacted. Yet shipping in the state has increased many fold with larger
and faster ships carrying more dangerous cargoes and an ever mcreasmﬁ
number of passengers. Often these ships ply the waters of Alaska wit
only one United States citizen aboard; that person is the ship's pilot who
is licensed by this state. The consequences of the pilot's failure to
adequately meet the demands placed upon him can have profound
consequences for the marine environment and the citizens of Alaska. The
pilot's role is a public service one. Alaska's citizens have a right to expect
that state pilots have met high entry standards, have undergone rigorous
training and possess extensive local knowledge. As the study ?roup
recognized, safety demands that pilots be independent and free of the
shipowner or his a%ent's interest and control. Senate Bill 218 is long
overdue. !urge you to consider it favorably.

Thank you



Senate Bill 218

My name is Mike Williams. I am Vice President, Environment &
Contingencies, at Alyeska Pipeline Service Company. Alyeska 1is
concerned about the quality of pilots because that can have a

significant effect on the safety of tankers serving the Valdez

Terminal.
Pilots are an essential part of tanker safety. Their knowledge
and expertise is recognized. But as with any profession there 1is

the need to ensure that the quality of the individuals in the
organizations remains high. It is essential that the individual
pilots retain their skills, are physically and mentally capable

of performing their very important job.

The profession must therefore be regulated. Regulation can be
through the free market where the pilot would be liable for his
negligence or by statute where a balanced committee of fellow

pilots and users of pilotage services can judge the competence of

a pilot.

The general thrust of Senate Bill 218 is therefore to be

applauded. However, it is apparent that on some major areas it

is still weak.

The Bill should be strengthened in the area concerning drug and

alcohol usage. Currently, as written, the board Mmay introduce a
drug and alcohol testing program. This should be changed to
shall introduce these progranms.

A similar use of the work "mayl emasculates the section on
disciplining sanctions. Too many pilotage authorities throughout
the world are toothless tigers. A license should automatically

be revoked if a pilot has breached any of the conditions listed

in Section AS 08.62.150(a), viz:



¢H) is incompetent in the performance of pilotage duties;

(2) is chemically Impaired [HABITUALLY INTOXICATED];

(3) 1illegally uses or sells narcotic or hallucinogenic
drugs;

(4) makes a false statement to obtain a license;

(5) violates a provision of this chapter or a regulation
adopted under it;

(6) 1is guilty of misconduct during the course of
employment; [OR]

(7) has had the person*s United States Coast Guard pilot
license conditioned, suspended, or revoked: or

(3) charges, collects, or receives an amount for pilotage
services that Is different from the pilotage tariff
established bv the board [SUFFERED REVOCATION OF
FEDERAL LICENSURE AS A PILOT].

Simply stated, this legislation must ensure that Alaska has first
class pilots by clearly delineating and requiring sanctions for

certain unacceptable actions.

Finally, one section that 1is not covered in the proposed Bill 1is
the composition of the Board. Currently the Alaskan Pilotage 1is
made up prominently of pilots and shipping agents. If a
profession is self-monitored in this way, it is most difficult
for the disciplining of pilots to be objective. The Board must
have representation of both ship owners and the general public to

ensure that the best monitoring of the profession is carried out.

Thank you for considering these recommendations. I would be

happy to respond to questions, if any.
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Section

Section

Section

Section

10:

11:

12:

13:

14:

15:

16:

17:

18:

19:

SB 218 (Transportation)
and
HB 194 (L&C)
Comparison

Ok
Ok
Ok, but public members are not in statute.

Three meetings versus four

(1) Ok
(2) Ok

(3) Ok
(4,5,6,7,8) OKk.
ok.

Ok.

ok.

60 days versus 45.

SB 218 has one section relating to licensing, HB 194 has 3
because of the new Deputy Marine Pilot.

Ok.
Ok.
Ok.
Ok.
Ok.
Ok.
Ok.
Ok.

Ok.



Section 20:

Section 21:

Section 22:

Section 23:

Section 24:

NOTE:

Ok.
Ok.

Ok, but willneed to be amended with inclusion of Deputy
Marine Pilot.

Ok.

Ok.

HB 194, Section 16 PILOT'S LIEN FOR COMPENSATION, isnot
included in SB218.

HB 194, Section 18 EXEMPTIONS, isnot included in SB 218.
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Side by Side Comparision
Pearce Bill/Davis Bill

Because sections do not correspond numerically, Senator Pearce's bill
will be used for reference.

Section I

Section 2:

Section 3:

Section 4:

Section 5;:

Section 6:

Section 7:

Section 8:

Policy, Findings, and Intent.

Mentions need of Marine Pilots, wants to give board broad
statutory authority.

Basically the same.

Extends sunset clause of the Board of Marine Pilotsto 6/30/95.
Not mentioned.

Appointmentand terms of office.
Same.

Hold at least three meetings or with vote of board majority.
Up to four or with a vote ofboard majority.

Powers. (1) isin Davis Section 1, Findings.
(2) isin Davis Section 4, (1)
(3) isin Davis Section 4, (4)
(4) isin Davis Section 4, (12 and 5)
(5) isin Davis Section 4, (8)
(6) isin Davis Section 4, (9)
(7) isin Davis Section 4, (10)
(8) isin Davis Section 23, Training
Davis Section 4, (7)
(bl) isin Davis Section 4, (2)
(b2) is in Davis Section 4, (6)
(b3) isin Davis Section 4, (7 except for selection
criteria)

Pilot Board requiring a pilotto submitto a physical or mental

exam.
Davis Section A, (lie).

The department, with the approval of the board, is
authorized to hire the Marine Pilot Coordinator. The

Coordinator is partially exempt.

Davis Section 5. Coordinator is hired by the departmentand
isapproved by the board. Coordinatorisnot partially
exempt (no mention).

Licensing a pilot in only one region. Public notice of exam
V>v*1V we

'Davis fection 6.
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Section 9: ilot must file application for exam 60 days before exam

Section

n OTE:

Section

Section

i4

Section

Section

Section

"1

Section

Section

date.
>av/s Sections 7 and 8. Pilotmustapply forexam 15 working

days before exam date.

10: Qualifications.
(a) in Davis Section 10(1 and 2)
(b) in Davis Section 10 (4b)
(I-5e) in Davis Section 10 (I-5¢)

Davis Billsets up a Deputy Pilot which the requirements in
Senator Pearce's Section 10 are. Furthermore, Davis’' bill
contains a whole new section on training.

11: Renewal.
(a) Davis Section 6, (b)
(1) Davis Section 11,(1)
(2) Davis Section 11, (2)
(3) Davis Section 11, (3)
(4b) Davis Section 11, (4a,b)

12: Lapsed License.
Meets requirements in AS08.01.10-120 and passes a written

and oral exam ifthe license has lapsed one year or more.
ASame Section, plus fam trips.

13: Disciplinary Actions.
No significant differences.

14: Allows board to take disciplinary sanctions.

No reference’

15. Listswater adjacent to the state for pilotage. Ship in state
waters must have a pilot during movement of the ship.
(Daws Section 14 requires pilots on board vessels navigating
A inlancl ancl coastal waters of Alaska as determined by
“\th e board.

16: Liability:
J (a) $5,000.00 perincidentexcept ifpilotiseither grossly
\pegligent or guilty of wilful misconduct.
Technically the same as in Davis' Section 14, except
potential for a higher liability.

17 f Pilots may organize themselves into organizations as
Apermitted under state and federal law.
Davis Section 17. Technically the same. However, Davis Bill
has more guidelines as to the organizations goals, training,
etc.
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Section 18:

Section 19;

Section 20:

Section 21:

Section 22:

Section 23:

fa

Penalties for not employing a pilot.
Same as in Davis Section 20.

Short title.
Davis Section 21.

Technical add to statute.
Davis Section 22.

Anti-trust.
Davis Section 23 and adds "licensed."

Transition.

CHrw”*".

Davis Section 24. plus additional information.

Immediate effective Dele.

Davis Sections 25,26,27; breaks down effective date to

specific sections.

ADDITIONAL SECTIONS IN DAVIS BILL:

Section 10:

Section 16:

Section 18:

Qualifications for Deputy Marine Pilot License - Includes

section 'Training.'
Pilot's den for Compensation.

Exemptions.



PERSPECTIVES

By Capt Ed Murphy

Founding member o fSouthwest
Alaska Pilots Assn,

By Scott Jones

Vice President
Alaska Maritime Agencies

10
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A ttacks are assaulton pilotprofession

Last year then-Govemor Steve Cowper directed his researcli staff to study
Alaska®s marine pilotsystem and report hack to him. The staffstudied other states =
pilot licensing boards and the relationship between other states® boards and pilot
associations. Inaddition, the researchers examined antitrustconcerns, legal issues
relevant to pilot experience and trainingand the necessity of state pilots operating
independently of shipping industry control.

Nine months of research and study by the Governor*s staffresulted ina booklet
entitled "Improving Alaska®s State Piloting System." This document presents a
remarkably thorough and thoughtful look at pilotage in Alaska written by
independent researchers who started out hardly knowing a marine pilot from an
airline pilot. Notable among their many findings and recommendations are:

e Amend the state pilotage act to establish the fact that marine pilous are
independent contractors under state control for the purpose of protecting lives,
property, vessels and the marine environment.

* Give the pilot board clear and unambiguous authority to promulgate and
enforce more extensive entry level requirements to the profession, now the lowest
of any of the maritime states.

e Move to exclusive licensing by regions. The staff determined that the
customary practice of pilous holding vast tracts of pilotage on their licenses and
piloting throughout such large areas is inappropriate given the local knowledge
requirement implicit in providing a pilot service. Hence they recommended
exclusive licensing by region to insure local knowledge.

« Establish a formalized deputy pilot training program with substantial training
and experience requirements before deputies can be advanced to higher tonnage
limits.
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M onopolies do notmean safer transits

The following thoughts concern whether or not competition inmarine pilotage
will result insafetycompromises inAlaska, and isalso relevant to the position that
industry has shown to the Alaska legislature concerning HB194.

Itisapparent tomost inthe maritime industry that pilotage monopolies do not
necessarily equal safer transits for vessels within pilotage waters. InAlaska, which
presents some of the widest ranges of piloting requirements, ithas been our
experience that having a system in which it is possible for licensed pilots to
compete based on skill and service is best.

Competition for piloting jobs enhances safety when there isstrong regulatory
oveisight. The same holds true forareaswhere no competition exists. Without firm
discipline in response to instances of poor judgment, safety will suffer, no matter
what the competitive situation is. Competitionamongst pilotgroups does nothing
to change this fact. Ifa state wants good pilots then itshould see to itthat poor
piloting resulus in economic sanctions through disciplinary action. This is the
proper weapon for states to wield in pilotage policy, not monopolies.

In Alaska there has been a a need for stronger statutory authority for the pilot
board for some time. Industry and pilots are inagreement on this. Uncertainty in
its authority and mandate hurts a states ability to provide the best pilotage
possible. Recent events on the Columbia River point out the inherent danger of
allowing this to happen. Ifindeed, as has been reported, radio requests for speed
and position arc being ignored, then the Oregon board should see to it that the
offenders are terminated. The reports should be investigated immediately and
thoroughly, including Hie monitoring of VHP traffic. Perhaps itistime tomandate
asinglechannel for pilotage purposes so thatsuch n"onitoring isfeasible. The real
cause for alarm in this case is not that there iscompetition, but rather that poor
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« Establish better recency criteria;
some sort of a “fse it or lose it’
provision such asaminimum number
of ship movements between license
renewals.

* Give the pilot hoard specific au —
thority to establish and enforce pilot
tariffs.

e Exempt pilot associations from
antitrust exposure. The staff deter—
mined that pilot associations provide
the core of pilotage service and train—
ing inAlaska (aswell as in all the other
maritime states) and that pilot associa—
tions are the most efficient mecha—
nisms for providing comprehensive.
24-hour per day. year-round pilot ser—
vices.

« Recognize pilot organizations in
state law and charter them to provide
state approv ed training for deputy pi—
Iots.

As a result of the study and the
obvious and glaring ineffectiveness of
Alaska®s present pilot statute. Ketchi—
kan Rep. Cheri Davis introduced House
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piloting is being allowed to continue.
Therefore, under the best scenario,
the better the pilot, the more work that
pilot gets. This was the situation in San
Francisco Bay prior to the forced amal —
gamation that the California legislature
allowed in 19H4. There were several
inland pilotswho were simply better
than others and were frequently em —
ployed for trickier maneuvers at the
request ofagents serving vessels head —
ed for such areas. Among them were
Cipt. Ken Hulme and Capt. Sam Davies,
both now deceased, and we made
frequent use of their ills. Their ability
was such that the Coast Guard would
frequently lift fog related shut downs
once either captain started moving
from anchorage! However, since 1985.
the situation has deteriorated signifi—
cantly which iswidely acknowledged
in the industry. Since a mandatory
rotation system is now used (a fre—
quent result innon-competitive areas),
often times pilots are not suitably
matched to tile task at hand and the
riskofan incident isgreatly increased.

Bill 194. a complete overhaul of the
pilotage act, This started some hurried
action by the cruise ship industry,”
apparently led by Holland America
Line. Industry has mounted an impres—
sive lobbying campaign in Juneau
which Alaska pilotswould describe as
disinformation. Industry claims tosup —
port 11B 194 while at the same time
offering in committee last minute
amendments apparently designed to
delay passage until the legislature ad —
journs and the bill dies. These foreign
flag operators have made no hones
about their opposition to regional li—
censing, their desire to contract with
their own pilots and their preference
for a competitive pilotage system with
no fixed tariffvhere the lowest bidder
gets the piloting job.

The lobbying efforts of the cruise
industry are being assisted by a small
new group of so-called Alaska pilots
led by individualswho do not reside in
eAlaska, do not hold full and unlimited
state pilotage licenses, and who were
involuntarily disassociated from the
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We won"t go intothe tremendous cost

increases that have resulted because

this article is related to safety issues,

but 1"m sure those whose task it isto

approve the extra pilot and tug bills

that now occurwill be nodding agree—
ment on this point!

Any system thatallows
competitionforjobsand
innovation isinnately
supenortoone thatdoes

not.

.Another example of competition
benefiuing safety is the current situa—
tion that exists in the Bering Sea and
Bristol Bay. Priorto 1988, therewas no
competition for piloting jobs in this
entire vast region. In that year a group
of pilots in the existing organization
broke away and fanned their own
association. Before this, feeder vessels
calling Alaska in the fisheries trade
often were farced to enter Alaskan
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Southeastern Alaska Pilots Association
(SEAPILOTS), the fanner longtime pro—
viderofpilotservicestoHolland Amer —
ica ...

This is enormously frustrating to
Alaska pilot associations because, in
the past, representatives of the cruise
industry have complained to the state
pilot board about the low caliber of
some pilots. Yet when associations
tenninatea pilot forcause... thatsame
person shows up as a competitor on
the ships of one of the complaining
companies! lbelieve this isa powerful
example ofbad faith on the part of the
industry.

The opposition to the new Alaska
pilot act Inl wealthy and powerful
cruise ship companies is viewed by
Alaska resident pilots as an assault on
their profession, their independence
as public pilots and. certainly, their
livelihoods. If industry manages to
defeat HB 194. a diffiault future lies
ahead. Alaska pilots face a situation
where non-resident, pan time pilots
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pilotage waters without a pilot at all!
Then, when requesting to make the
frequent inter-port shifts that the fish
processors require of them, they often
had towait the required 36 hours fora
pilot before they could proceed, on
theirown. todeep water destinations,
where prudence mandated a pilot re—
gardless of the wait, they were forced
to sit idle much longer. In a place
where weather, wind and tides are at
such extremes, it is not very" safe to
force vessels to wait 36 hours for
anything! It seemed that in the sum—
mer, when the salmon were running
and the big fisheries push was on.
vessels plying the Gul fofAlaskawould
get preference on available manpow —
er. Despite our repeated protests and
innumerable meetings, this went on
for years. Into this frustrating void
came thenew associationand now the
trade iswell sewed, year round, by a
group dedicated to it Safety is vastly
improved. All vessels have a pilot
when and where they need them
(Alaskaweather pennitting of coursel)
JonescovriMTD on run: 12
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terminal inthe lower 48,
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come toAlaska inthesummer: nd take
the “¢ream™ jobs at a cut rate.

Instead, pilots will be forced into
inappropriate employer/employee re—
lationships with shipowners where a
pilot’s independent navigational judg—
ment on the bridge will be clouded by
the financial and competitive interests
of his shipowner employer. Pilots will
worry®™ more about keeping their jobs
than pedomiing their proper public
service role of insisting that shipmas—
ters follow the rules in Alaska waters.
In short. Alaska pilots are worried
about industry control of state piloting.
Such a scenario is in no way far
fetched.

Finally, ifHol land America, that fine
old company now under new owner —
ship. and others in the cruise ship
industry of similar persuasion get their
way and realize a short term financial
gain by advancing a system of cut rate
pilotagewith company pilots, they will
create a futuregood forno one. Indus—
try itselfwill come to regret the days of
cut rate pilotage and industry will truly
get what itpays for in the pilot profes—
sion. When that happens I predict the
cruise ship operators will be back in
Juneau. But this time they will be the
ones asking for a better and safer state
pilot system with independent pilots
and a fixed triff. 0
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and the practice of convoying several
vessels at a time by a single pilot has
stopped. The skill level and requisite
familiarity that are so vital in the ever-
changing harbors of western Alaska
are improved.

In conclusion, the benefitsofcom —
petition are a positive force toward
safety, especially when a strong pilot
board is diligently exercising its pre—
rogative. Any system that allows com —
petition for jobs and innovation is
innately superior to one that does not.
That iswhy we so strongly favor the
maintenance ofsuch a system in /Alas—
ka. It is far more responsive to real
issues of vessel safety instead of philo—
sophical ones. Those that are opposed
to this are either ill-informed or else do
not truly have safety at the core of their
concern. 0
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