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Alaska State Legislature
Senator Drue Pearce, Chair
Senator Virginia Collins, Vice Chair 
Senator Dick Eliason 
Senator Rick Halford 
Senator Jay Korttula

SENATE LABOR AND COMMERCE 
COMMITTEE

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 99011 
(907) -165-3044

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018

TO: M e m b e r s  o f  t h e  L a b o r  & C o m m e r c e  C o m m i t t e e

FROM: S e n a t o r  D r u e  P e a r c e

DATE: A p r i l  8, 1 9 9 a

RE: I n t r o d u c t i o n  of P s y c h o l o g i c a l l y  I m p a c t e d  P r o p e r t i e s  
B i l l  ( S B - 1 8 7 ) .

S e n a t e  Bi l l  187 w a s  r e q u e s t e d  b y  t h e  A l a s k a  A s s o c i a t i o n  of 
R e a l t o r s  in a n  e f f o r t  to b r i n g  s t a t e  lav; into c o m p l i a n c e  w i t h  
f e d e r a l  law.

C u r r e n t l y ,  u n d e r  f e d e r a l  law, if a s e l l e r  o r  h i s  a g e n t  d i r e c t l y  
o r  i n a d v e r t e n t l y  d i s c l o s e s  t h a t  a p r e v i o u s  i n h a b i t a n t  o f  a 
p r o p e r t y  h a d  A I D s  h e  is in v i o l a t i o n  of t h e  F e d e r a l  F a i r  H o u s i n g  
A c t  of 1968 A m e n d m e n t .  T h e  f e d e r a l  l a w ' s  i n t e n t  is t o  p r o t e c t  
h a n d i c a p p e d  i n d i v i d u a l s  f r o m  u n f a i r  h o u s i n g  d i s c r i m i n a t i o n .

U n d e r  A l a s k a  s t a t e  t o r t  lav/, if a s e l l e r  o r  h i s  a g e n t  d o e s  not 
d i s c l o s e  " m a t e r i a l "  f a c t s  t h a t  a f f e c t  t h e  v a l u e  o f  t h e  p r o p e r t y  
u n d e r  n e g o t i a t i o n ,  h e  c a n  b e  s u e d  for t h e  d i f f e r e n c e  in p e r c e i v e d  
v a l u e .  A  " m a t e r i a l "  f a c t  is b r o a d l y  d e f i n e d  b y  s t a t e  c o u r t s  to 
m e a n  a n y t h i n g  t h a t  a f f e c t s  t h e  p r i c e  a r e a s o n a b l e  c o n s u m e r  is 
w i l l i n g  to  p a y  f o r  a p r o d u c t  o r  s e rvice.

S e n a t e  B i l l  187 w i l l  m a k e  t h e  f o l l o w i n g  t h r e e  f a c t s  " i m m a t e r i a l " .

1) T h e  f a c t  t h a t  a d e a t h  o c c u r r e d  on t h e  p r o p e r t y  m o r e  t h a n
t h r e e  y e a r s  f r o m  the d a t e  t h e  b u y e r  o f f e r s  to  b u y  o r  rent 
t h e  p r o p e r t y .

2) T h e  m a n n e r  in w h i c h  t h e  d e a t h  o c c u r r e d .

3) T h e  f a c t  t h a t  a f o r m e r  o c c u p a n t  h a d  A I D s  o r  an  A I D s  r e l a t e d
v i r u s .



741 Sesame Street, Suite 100 • Anchorage, Alaska 99503 
Telephone 907-563-7133

ALASKA ASSOCIATION OF REALTORS, INC.'

REALTOR l!?

March 13, 1991

Senator Drue Pearce 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811 
Telefax 463-5352

Re: S.B. 187

Dear Senator Pearce:

The Alaska Association of REALTORS® is writing in support of S.B. 187, 
"an act relating to the disclosure of certain facts in real property 
transactions."

This short bill, if enacted, would serve to clarify the duties and 
responsibilities of real property owners and real estate agents with 
regard to disclosure of certain facts surrounding so-called 
"psychologically impacted" properties.

Currently, fourteen other states have this type of legislation in place. The 
Alaska Association of REALTORS® supports S.B. 137 and urges the 
legislature to act on passage of this bill.

Sincerely,

Dea Turner
Executive Vice President

The Voice fo r R ea! E sta te™  in Alaska
REALTOR' is a reyistoiea mark wn.ch identifies a professional in 
real essnto who suoscnbes to a sfnct Code of Ethics as a momDer 
of Ihe NATIONAL ASSOCIATION OF REALTORS*



ALASKA ASSOCIATION OF REALTORS, INC.!

741 Seaamo Stroot, Suite 100 •  Anchorage, Alaska 99503
Telephone 907-583-7133

REALTOR •'

DATE: March 18, 1991

TO. Senator Drue Pearce

FROM; Dea Turner
Executive Vice President

SUBJECT: S.B. 187

In response to your request for an analysis of the proposed legislation, the 
Alaska Association of REALTORS® offers the following.

Enactment of S.B. 187 serves several important functions. First, it 
provides protection to an owner's interest in real property in that it limits 
the stigma that may be attached to a particular property through the acts 
of the former owner, or by events that may have occurred on the property. 
Acts or occurrences are not "material facts" that should have any bearing 
on establishing the value of a property. Likewise, the value of a property 
should not be indefinitely affected by an act or uccurrence that may have 
taken place years previously. In short, this bill protects an owner's ability 
to receive fair market value for the property at time of sale or rental.

Secondly, S.B. 187 protects both an owner and his agent or representative 
from inadvertent violation of the Fair Housing Act of 1968 amendment, 
which establishes certain groups of people that are protected from 
discrimination. One of these groups is handicapped individuals, which 
includes victims of AIDS,

On May 9, 1990, HUD's General Counsel, Frank Keating, made the following 
statement in a letter to the National Association of REALTORS0 : "We 
agree that unsolicited statements made by a real estate broker or agent 
that a current or previous occupant of the property has AIDS would violate

The V oice fo r R ea !Esta te™  in Alaska
REALTOR* ti a reg »l*rej mjiK vth** -MfWT *» a in
real wf.a luE jcn;»% io a w e t  CM» cl Eta.ra ai a m am r*  
o< tr,» NATIONAL ASSOCIATION OF REALTORS* *



Senator Drue Pearce

March 18, 1991

Page 2

the (Federal Fair Housing Act). A broker's unsolicited statements to a 
prospective buyer or renter would indicate a discriminatory preference or 
limitation based on handicap." In this same letter, Mr. Keating went on tc 
say that if asked whether an occupant has AIDS, a broker should decline to 
respond.

Finally, this bill reiterates for real estate agents as seller's/owner's 
representatives their fiduciary obligation to protect the client's 
confidences and not to disclose anything that would harm the client.

At the present time the following states have adopted similar legislation: 
Nevada, Connecticut, California, Rhode Island, Georgia, Oklahoma, Oregon, 
South Carolina, North Carolina, Florida, Hawaii, Texas, Illinois, and New 
Jersey.

We hope this clarifies for you the positive effect this legislation would 
have.



Director’s Report 
Between a Rock and a  H ard Place

by Mary Bettis, The Bettis Co.

A new area of disclosure issues is emerging — psycholog­
ically impacted (or stigmatized) property — which involves 
disclosure of facts not associated with the real estate itself, 
but rather facts about the owner or occupant of the property.

REALTORS FIND THEMSELVES 
BETWEEN A ROCK. . .

Would you as a REALTOR disclose to a potential 
buyer or tenant that occupants of a residence have or 
had AIDS? Would you disclose the fact that the prop­
erty was the site of a homicide, other felony, or a suicide? 
What is your responsibility to seek such personal infor­
mation about the seller or previous tenant? Might it be 
considered a material factor?

. . .  AND A HARD PLACE
I f  you were to disclose such psychological factors, 
would you be guilty of discrimination, or of invasion of 
privacy? By merely bringing up the matter in your dis­
closure, would you create or keep alive a stigman — 
feelings that adversely affect the value of the property? 
Would you violate your responsibility to your owner/ 
client?

My partners and I discovered first hand the adverse effect 
of keeping a stigma alive. Three years ago, a woman and her 
two children were murdered in an apartment building which 
we own. Everyone, tenants and neighbors as well as our­
selves, were determined to cooperate with the police investi­
gation in any way possible. The apartment was sealed and 
the area cordoned off.

There was a prolonged investigation and notoriety. Ten­
ants moved and were difficult to replace. Finally, when a 
relative of the victims was apprehended, tried, and convicted 
for the crime, and the victims’ apartment was made new from 
the wallboard out, we thought we could put the matter 
behind us,

But soon after the conviction, the victims' husband and 
father called the new tenants living in the apartment. He told 
them his wife and children had been murdered there, and 
wondered if  he could come over and look around one last 
time before leaving town. The tenants gave their moving 
notice that day.

On advice of council, we have since disclosed the matter to 
every prospective tenant. In doing so, we feel we needlessly 
keep ahve the psychologically chilling effect, sabotage our 
cffons to create a pleasant environment, and adversely affect 
the value of our property.
IS DISCLOSURE REQUIRED ...?

Much of the concern with the question of disclosure 
began with Recdv. King. 145 Cal. App. 3rd 261 Rprt.
130 (1983), a California court case, regarding the sale of 
a home in which a woman and her four children had 
been murdered 10 years prior to the sale. Neither the

seller of nor his agent informed the purchaser that the 
murder had taken place. Both the seller and Rgent repre­
sented that the house was in good condition and fit for 
an alderly lady living alone. After the purchaser moved 
in, she was informed by the neighbors that no one had 
been interested in purchasing the property because of 
the stigma following the murders. The buyer sued alleg­
ing the property was worth less because of the murders. 
The trial court dismissed the case. But on appeal, the 
court held that a vendor of real property has a duty to 
disclose to the purchaser facts materially affecting the 
value of the property when the facts are known only to 
the vendor and are not readily detectable by the pur­
chaser.

This case was the first to find a cause of action for the 
' failure to disclose a stigma attached to a residential 

property. The same line of reasoning could be used for 
failure to disclose the stigma that might attach to a 
residence as a result of h ab ita tio n  by an  AIDS victim.

The Reed v. King case was cited in a civil action in­
volving the saJe of a home in California. In Roberts v, 
Heramb, slip op. no. 5943942, the purchaser sued to 
rescind a purchase agreement and recover a SI0,000 

. escrow desposit when she learned of the death of one of 
the sellers of hepatitis and the illness of the other seller 
with pneumonia. Vhe purchaser suspected that at least 
one of the sellers had AIDS. The case was settled out of 
court. It has no value as precedent. But it did show that a 
complaint could be filed based on an allegation that the 
seller failed to disclose the habitation of an AIDS victim 
in a residence for sale.

OR IS DISCLOSURE PROHIBITED...?
In response to the problem, California enacted legisla­
tion which provides that no cause of action shall arise 
against a seller of real property, or his agent, for a failure 
to disclose deaths which occurred on the property pore 
than 3 years prior to sale. The California statute also 
provides immunity for failure to disclose that a prior 
occupant had, or was suspected to have, AIDS.

The Federal Fair Housing Act of 1968 amendments, 
effective March 12,1989, include the handicapped as a 
new protected class, Real estate agents and brokers are 
prohibited from discriminating agains the handicapped 
(which can include persons with AIDS) in the sale or 
rental of real property. Although the legislation docs 
not directly address the issue of whether u real estate 
licensee can, without being specifically questioned by a 
potential buyer, disclose that an occupant of a property 
for sale had or was suspected to have AIDS, such a 
disclosure could be considered a discriminatory action 
which is clearly prohibited by the Federal A ir Housing



Act. However, neither the Act nor the regulations, 
makes clear a licensee s course of action if directly asked 
by a potential buyer whether the property has been the 
home of an AIDS victim.

In response to the problem, The National Association of 
Realtors adopted a policy and model legislation. Anita Bates 
and her committee go* to work seeing a sponsor to introduce 
a bill in Juneau this session. The text of th : policy and model 
legislation follows:

NATIONAL ASSOCIATION OF 
REALTORS© POLICY
Psychologically Impacted Properties

The NATIONAL ASSOCIATION OF REALTORS® en­
courages states to adopt legislation to declare that all psycho­
logical impacts or stigmas which are associated with real 
property are not material facts and need not be disclosed to a 
potential purchaser or lessee, (1989 Statement of Policy, 
page 14)

NATIONAL ASSOCIATION OF 
REALTORS© ACTIVITY

In addition to the policy statement, the NATIONAL 
ASSOCIATION OF REALTORS® has provided each state 
REALTOR® Association with the following model legisla­
tive language on Psychologically Impacted Property:

The following language is proposed to be drafted into bill 
form appropriate to the legislative style of the state to amend 
the real estate license law.

TON  YVTUR INSKY
HonrwowMr'i

Insurance

$63-2960

ITAM I I I U

INSUH.VNCt

S t # F a r m  Irttu ranc#  Co. B loom ington, ill.

R E S C O / R E A L  E S T A T E  S E R V I C E S  
C O R P O R A T I O N

1844 W. Northern Lights Boulevard 
Anchorage, Alaska 99517 

(907) 274-7636

APPRAISERS - COUNSELORS 
John R. Dillman, M A I 

Franklin M. King, Jr.. M AI 
Michael W, Collins, M AI 

Allen Bergstrom. M AI 
Julie C. Dinneen, M A I 
Paige R. Hodson, RM

AFFILIATE 
William Wakelaad, M AI

SER VISG A LA S KA StKCE1969

Sections--------------of Chapter.
State o f _______
(19------_), arc hereby amended to read aa follows:

 of the laws of the
the Real Estate Licensure Act of

(1) Section. _: The fact orsuspicion that o property
might be or is psychologically impacted, such impact 
being the result of facts or suspicious, including but 
not limited to:
(a) that nn occupant of real property is. or was at any 

time suspected to be, infected or hus been infccled 
with Human Immuno-deficicncy Virus or diag­
nosed with Acquired Immune Deficiency Syn­
drome, or any other disease which has been 
determined by medical evidence to be highly- 
unlikcly to be transmitted through the occu- 
pancy of a dwelling place; or 

fb) that the property was; or was ot any time sus- 
pectcd to have been, the site of a homicide, or 
other felony or a suicide: is not a material fact that 
must be disclosed in a real estate transaction.

(2) Section. No cause oi action shall arise against
an owner of real estate or his or her agent for the 
failure to disclose to the transferee that the transferred 
property was psychologically impacted as defined in 
Section of this Chapter.

(The National Association of Realtors provided the 
background information for this article.)

T i t  le  C o mp any
eftlaska Tnc?

Fo r  that personal t o u c h  

with y o u r  e s c r o w  questions 

or probl e m s ,  call 

Vicki Simonis, 

E s c r o w  Specialist, 

to assist you.

" O u r  c u s t o m e r s  a r e  t h e  

m o s t  i m p o r t a n t  p a r t  

o f  o u r  b u s i n e s s .  ”

1001 E. Benson Blvd. 
Anchorage, AK 99?, J 

Phone (907) 563-LAND (5263) 
Fax: 277-4138
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HUD Says AIDS Disclosure 
Can Violate Title VIII
by Robert D Bunca, Deputy General Counsel

O ne o f the most perplexing 
issues confronting real esnte 
brokers and their legal counsel 
Is the relationship between the 
recent changes to Title V II I  con­
tained in the Federal Fair 
Housing Act Amendments o f 
1988 and state to ri law.
Nowhere is this ambiguity more 
acute than over the question o f 
when, i f  ev';r, a real estate 
broker may disclose that an 
owner or occupant o f a dwelling 
has, or recently died from, AIDS 
or an AIDS related illness. The 
issue arises from a direct con­
frontation between two well 
established public policies. The 
first is the policy o f non-discri­
mination against persons with 
handicaps reflected in the recent 
T itle  V II I  amendments. A  
secoud, and arguably conflicting, 
public policy is reflected in the 
evolving common law o f misre­
presentation, and the broad 
consumer protection statutes 
adopted by many states prohibit­
ing acts or omissions that are, or 
can be, misleading or deceptive. 
The key issue in most misrepre­
sentation or consumer fraud 
cases is whether the alleged 
statement or omission was 
'material.* A  'material" fact in 
turn is broadly defined to mean 
anything that bears upon the 
price a reasonable consumer Is 
w illing to pay for a product or 
service.

Broadly construing the 
"materiality" concept, a credita­
ble argument can be made that a 
property owner’s AIDS condi­
tion Is material given the fear, 
albeit irrational, held by some 
persons that AIDS can be trans­
mitted by casual contact 
notwithstanding the overwhelm­
ing scientific evidence to the 
contrary, and also the social 
stigma attached to homosexual­
ity and intravenous drug use 
through which AIDS is known 
to be communicated. The argu­
ment that an owner’s AIDS 
condition is a material fact is 
also bolstered by decisions such 
as Reed v. King, 145 Cal. App.
3d 261,193 Cal. Rptr. 130 
(1983), which held that a murder 
occurring on the premises

several years earlier could be a 
material fact i f  the p la intiff 
could prove a loss o f market va­
lue attributed to the property’s 
stigma.

Given the conflict between the 
competing public policies o f 
non-discrimination against AIDS 
victims in the provision o f real 
estate related services, and pro­
hibiting the withholding o f 
material facts from consumers 
about products and services for 
sale, the National Association 
sought an opinion in January o f 
1990 from the General Counsel 
o f the Department o f Housing 
and Urban Development con­
cerning whether, and under what 
circumstances, the federal fair 
housing laws prohibit a real 
estate broker from disclosing

. |n This Is s u e :.. • .....................
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that a homeowner, or someone 
in the owner’s household has, or 
died from, AIDS. On May 9, 
1990, H U D ’s General Counsel, 
Frank Keating, responded to the 
National Association’s inquiry.
In that response, Mr. Keating 
made the following unambiguous 
statement:

*... we agree that unsolicited 
statements made by u real 
estate broker or agent that a 
current o r previous occupant 
o f the property has AIDS 
would violate the [federal Fair 
Housing Act]. A broker's 
unsolicited statements to a 
prospective buyer or renter 
would Indicate a discrimina­
tory preference or lim itation 
based on handicap."

This portion o f Mr. Keating's 
response is consistent with the 
position the National Associa­
tion took in its January, 1990 
inquiry letter. In the National 
Association’s view, an unsoli­
cited reference by a real estate 
broker to the handicapped status 
o f an occupant o f a dwelling 
could be construed as a notice 
or statement that the property 
should be avoided because o f 
the occupant’s handicap and, 
therefore, violate Section 804(c) 
o f T itle  V III. I t  is also possible 
that such a reference could be 
construed as an attempt to steer 
a prospect away from a dwelling 
based upon handicap in viola­
tion o f Section 804(a).

H U D ’s position that unsoli­
cited disclosure o f an occupant’s 
AIDS condition violates the 
federal fair housing laws is 
strong persuasive authority for 
the proposition that the federal 
fair housing laws preempt any 
interpretation o f state statutory 
or common law that might 
impose an affirmative duty upon 
a real estate broker to investi­

gate and disclose whether an 
occupant o f a dwelling has AIDS 
on the ground (hat AIDS is a 
"material* fact in a real estate 
transaction.

H... if a broker is asked 
whether an occupant has 

AIDS they siwuld decline to 
respond*

Consequently, real estate 
brokers should be counseled that 
they do not have any duty to 
investigate whether an occupant 
has AIDS and, Indeed, should 
scrupulously avoid making any 
inquiries that are likely to elicit 
this information. Likewise, i f  a 
real estate broker unavoidably 
learns that an occupant has 
AIDS, the broker does not have 
any affirmative duty to disclose 
that information while market­
ing the property. Hence, the 
obligations regarding an 
occupant’s AIDS condition are 
no different than obligations 
regarding an occupant’s race or 
religion. Clearly a broker does 
not have any duty to discover an 
occupant’s religion, or disclose 
that fact, i f  known, to prospec­
tive buyers.

Uncertainty still remains, 
however, concerning the broker’s 
liability under the federal f3ir 
housing laws for responding 
truthfully and objectively to a 
buyer’s direct inquiry concerning 
whether a dwelling occupant has 
AIDS. In his letter, Mr. Keating 
offers his advice that i f  a broker 
is asked whether an occupant 
has AIDS they should decline to 
respond.

This is sound advice for a 
variety o f reasons not directly 
related to liability unde  the fair 
housing laws. Brokers who list 
property for sale or rent owe

fiduciary duties to owners under 
the common law o f agency. 
These fiduciary duties include a 
duty to safeguard a client’s 
confidences and secrets. An 
occupant’s AIDS condition cer­
tainly could be reasonably 
construed to be information 
protected from disclosure 
without the client’s prior 
consent. A  person's private 
medical history also could be 
construed as information suffi­
ciently personal to justify an 
invasion o f privacy claim if 
disclosed without prior consent. 
For these reasons, the National 
Association agrees that brokers 
should not disclose a seller’s 
AIDS condition, even if  asked by 
a potential buyer. The National 
Association's advice to brokers 
who unavoidably learn o f an oc­
cupant’s AIDS condition, and 
who arc subsequently asked an 
unsolicited question by a pro­
spective buyer about that 
condition, is to respond by 
advising the buyer that the 
broker's company has a policy o f 
not addressing that subject one 
way or the other. I f  the buyer 
believes this information is 
relevant to their purchasing 
decision they must pursue that 
investigation on their own.

Attention.EO3 I f *  f

.Please help ne Koop our State 
and Board Legal Counsel record* 
nccurat'o and ensure timely delivery 5; 

: of NAR corTospdhdenwfoyour,:V:;:i:: 
legal counsel.', jf your board or ;?;• 
siato association le presently .;•$’£  « 
retaining legal counsel, please- " 
complete the enclosed form flMng . 
us your counsel's name, firm name, ■' 
mailing address, telephono number ' 
and board represented to  fOm , • 
Johnson, Office of the Goner'aT 
Counsol, NATIONAL ASSOCIATION 
OF REALTORS*, 430 N. Michigan 
Avenue, Chicago, tt. 60611. . , '
Thanks! -
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AIDS Legislation ■

Several slates have 
I passod legislation on 
' disclosure of AIDS and 
othor stigmas such as 

: murders, suicides and 
f  (ghosts; (Most of the 
... statutes.provide that the • 

particular stigmas are not 
: materia) facts, and there :(((•; 
( Is no cause of amloir;?((((/;

.against the owner or real ■?: •' 
l(estate agent for falling td- ' 

disolose(this information; •; .:

^ '. '( 'iS T A T E  RECAP' ' '

NV - AiDS Wd other 
OT *.AIOS wid other eb'gmo#
CA - AIDS and  other $ tJ g iw  

: . M  ,':y AtDS and other ettgrnas .....' j. 
(i ;(^ lV A lD S  arid other stigmae 

0 K  * AiDS and other stigma*
; r  Oft: •'AlDS and'other stigma* •••

SC r.AIPSahd other atigniM 
NC :* AldS end othor atigmw 

((..rt^AiDs.bniyy 
v: HI v> AiOS ority-- - 
■ .. TX AIDS'only . . •
• -it:-(i AIDS only :v ! '

: N J » AI DS : only (Root Estate  

bo m m iaslb n  A dvisory

• v l .  •■■ v  • « • ■ .".y...,* . ;:s > »■ +• • . m

fN o t^ C o n su lF sta tu te  or .(•. 
regulation forspecidc 
• information on tho raal 

;(estate agent's duties and ; 
obligations.^;'

v-: Please direct questions 
}( and information to Holly 
:. Heckathorne, Associate 

CounsQl, Office of the 
General Counsel. .

;: NATIONAL ASSOCIATION 
OF REALTORS*, 430 
North Michigan Avenue, 
Chicago, Illinois 60611.

The National Association’s 
concern, therefore, Is not with 
the substance o f H U D ’s advice 
regarding the proper response to 
a buyer’s direct question about 
an occupant’s AIDS condition, 
but rather H U D ’s rationale for 
its advice. In his May letter, Mr. 
Keating stated that a real estate 
broker "may run afoul o f the Act 
by aiding a buyer or renter in 
steering clear o f properties 
owned or occupied by people 
with AIDS." Mr. Keating fur­
ther stated that once a broker is 
aware that a buyer harbors a 
preference not to live in or 
around a home occupied by an 
AIDS victim, the broker may not 
cooperate with the buyer by 
identifying properties to pursue 
or avoid.

This rationale implicitly 
adopts the view that any refer­
ence to the protected status o f a 
person living in or around a 
dwelling violates T itle V III, even 
i f  the information is truthful and 
provided only in response to a 
direct unsolicited question from 
a buyer. This construction o f 
Title V II I  reflects an assumption 
that T itle  V III limits a broker’s 
ability to cooperate with a buyer 
who is exercising his or her own 
freedom of choice in housing -  
a right supposedly guaranteed by 
T itle  V III.

One w ill not find any provi­
sion in Title V III, or its 
legislative history, that suggests 
that the Act contains any lim ita­
tion upon a homeseeker’s 
freedom to choose where he or 
she w ill live. To be sure, an 
owner's freedom to sell or rent 
to whomever they choose is 
directly restrained by T itle  V III, 
and any broker who cooperates 
with an owner to discriminate 
against a homeseeker unques­
tionably violates Title V III. Bui 
cooperation with a homeseeker 
is not equally constrained. So

long as a homeseeker’s freedom 
of choice is not limited by an 
owner, broker, property manager 
or any other person providing 
real estate related services, a 
homeseeker is free to choose 
where to live, even if  that choice 
is based upon criteria an owner 
is expressly forbidden to employ 
in choosing to whom to sell or 
rent. Therefore, If a homeseeker 
is free to make a housing choice 
based upon criteria otherwise 
foreclosed to an owner, a real 
estate broker who provides 
truthful information, upon re­
quest, to a homeseeker to allow 
him or her to exercise their 
freedom o f choice cannot violate 
the Act. By analogy, one cannot 
commit a crime by aiding and 
abetting an otherwise lawful act. 
"Aiding and abetting" is a crime 
only i f  the underlying act is also 
a crime.

In conclusion, the weight o f 
authority supports the view that 
an occupant’s AIDS condition, is 
a fact that a real estate broker 
does not have any duty to dis­
cover, or i f  known, to disclose to 
any prospective buyer. These 
are also facts that need not, and 
should not, be disclosed even if  
the broker is asked a direct 
question by a homeseeker.
What still remains unclear is 
whether this course o f conduct is 
dictated by concerns about pro­
tecting the occupant’s right to 
privacy in areas not material to 
a real estate transaction, or by 
an interpretation o f T itle  V III 
that imposes liability upon a 
broker for assisting a home- 
seeker who has freely and unila­
terally chosen to lake racial, 
ethnic, or handicap considera­
tions into account in selecting a 
dwelling.*
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