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D a t e  o f  5 - D a y  N o t i c e :  / ~~c£3-
(in a c c o r d a n c e  w i t h  U n i f o r m  R u l e  23)

D A T E  T U R N E D  . _  ^

I N T O  O F F I C E :  h ^ jT ^ T o l

L & C C o m m i t t e e  c o n s i d e r e d S E N A T E  B I L L  NO. 16

" A n  A c t  i n c l u d i n g  p u b l i c  s c h o o l  e m p l o y e e s  i n  t h e  P u b l i c  E m p l o y m e n t  
R e l a t i o n s  A c t  a s  c l a s s  (a) (3) e m p l o y e e s  e n t i t l e d  t o  a. r i g h t  to  s t r i k e  
a f t e r  a d v i s o r y  a r b i t r a t i o n ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

a n d  r e c o m m e n d e d :

[ t/f r e p l a c e  w i t h cs sS
[ ] a t t a c h e d  a m e n d m e n t ( s )  

C ]  ______________________________

[ J'J'^^same t i t l e  
[ ] n e w  t i t l e

l e t t e r  o f  i n t e n t  a d o p t e d

[ ] d o  p a s s

[ ] d o  n o t  p a s s

[ ] n o  r e c o m m e n d a t i o n

[l/f i n d i v i d u a l  r e c o m m e n d a t i o n s  r

[ ] f u r t h e r  r e f e r r a l  t o  ____________

A T T A C H E S  N E W  F I S C A L  N O T E ( S ) :
D e p a r t m e n t (s )/ D a t e :

[ ] f i s c a l  n o t e ( s )  ____________________

[ ] a p p r o p r i a t i o n - n o  f i s c a l  n o t e

D e p a r t m e n t (s )/ D a t e :

z e r o  f i s c a l  n o t e ( s )  /fp/stz/J 

Sft *-O.S

[ ] G o v e r n o r ' s  b i l l  w / f i s c a l  n o t e

c6  r±[% J r - ( X y

"chair: S i g n a t u r e  a n d  R e c o m m e n d a t i o n
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S T A T E  O F  A L A S K A

1 9 9 2  L E GISLATIVE S E S S I O N

Revision Data:

T itte :An A c t p ro v id in g  a d v is o ry  a r b i t r a -  
t io n  f o r  sch oo l em ployees p r io r  to  s t r i k i n g .

Sponsor: Duncan_________________________

Requestor:

Department Affected: E d u ca tio n

BILL NO. SB 16

BRU:
Component:

K - 12 Support

Foundation

EXPENDITURES/REVENUES: (Thousands of Dotars)

COMPONENT SERIAL NO.

OPERATING FY 93 | FY 94 FY 95 I FY 96 | FY 97 | FY 98 !
PERSONAL SERVICES I I I I !
TRAVEL I I
CONTRACTUAL I I !
SUPPLIES I I I I
EQUIPMENT I I I I I
LAND & STRUCTURES I I I I
GRANTS. CLAIMS I I J
MISCELLANEOUS
TOTAL OPERATING '0  I 0 0 0 0 0

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING: (Thousands o f Dolars)

GENERAL FUND
FEDERAL FUNDS I I I
OTHER
FUND SOURCE:
TOTAL 0 0 0 0 0 0

POSITIONS:

FULL-TIME 0 | 0 0 I 0 0 0

PART-TIME I I I I I
TEMPORARY I I I j I

Estimate of current year impact: None to DOE. However, it could be considerable to districts

ANALYSIS: (Attach a separata page if necessary.) The Department will provide technical assist­

ance for the striking districts, contingent upon district reimbursement of travel and 

per diem. There will be no impact to the foundation program because funding is based 

on average daily membership (ADM) not the number of days in session. The impact of 

districts could be considerable, but undetermined, based on the length and nature of

the strike.
Prepared By: 

Division: __

Mike Maher

Commissioner's Of'ice

Approved by Commissioner: 

Agency: Education

G*-t

Phone:

Date:

M A s

465-2300

1/21/92

Jerrv Covev

X
Daxe: 1/21/92

Dittribu’Dor, (bv p o p w L  Fin., L»g>*Unv« Sponsor. R»qu*«Tor. CMB/DBR. Gov. 01c.. & Impictod Ag»ncy(i*«).

R«v 10/7:91 P,ga of
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F IS C A L  N O TE

S T A T E  OF A L A S K A  * B ILL  N O . SB 16
1 8 3 2  LE G IS LA T IV E  S E S S IO N

Revision D a t e :     Department Affocted: Education ________

Title: Act, providing advisory arbitra-.i1'b r u :' ______________________________________________

t ion for  school employees p r io r  to c o m p o n e n t ; ___________________________________________

Duncan ~ _____________ '____________ __________________________

Requestor:   COMPONENT SERIAL N O . _________

EXPENDITURES/REVENUES: (Thousands of Dollars 1
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES - 0 - - 0 - - 0 - - 0 - -0 - - 0 -
TRAVEL - 0 - - 0 - - 0 - - 0 - -0 - -0 -
CONTRACTUAL - 0 - ~0- - 0 - - 0 -  • -0 - -0~
SUPPLIES - 0 - - 0 - - 0 - - 0 - -0 - -0 -
EQUIPMENT - 0 - -0 - - 0 - - 0 - -0 - - 0 -
LAND & STRUCTURES -0 - - 0 - -0 - - 0 - -0 - -0 -
GRANTS. CLAIMS - 0 - - 0 - -0 - - 0 - -0 - - 0 -

MISCELLANEOUS -0- - 0 - -0 - -n - -0 -
TOTAL OPERATING - 0 - -0 - -0 - - 0 - -0 - - 0 “

CAPITAL -0- -0- 1o!1oi -0- -0-

REVENUE 
FUND SOURCE: -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dolars)
GENERAL FUND ■̂0- -0- -0- -0- -0- -0-
FEDERAL FUNDS -0- -0- -0- -0- -0- -0-
OTHER
FUND SOURCE: -0- -0- -0- -0- -0- -0-
TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME -0- -0- -0- -0- -0- -0-
TEMPORARY -0- -0- -0- -0- -0- -0-

Estimate of current year impact: none

ANALYSIS: (Attach o separate page if necessary.) The Department will provide technical assist­

ance for striking districts, contingent upon district reimbursement of travel and 

per diem. There will be no impact to the foundation program because funding is based 

on average daily membership (ADM) not the number of days in session. The impact to 

districts could be considerable, but undetermined, based on the length and nature of 

the strike. „ ,, ‘ ”
Prepared By:   M a n y  Gamble Phone: 465-2o00

Division: Commissioner's Office_______________________^rQate: 10/31/91

Approved by Commissioner: ,Ierr_y Cnvey, Commissioner ^
Agency: E d u c a t io n ________________________________________Jj ^ 8t<J; 10 /31 /91

Oktriburian (bv preper*rj: Log. Fin.. L«t)i#l*tfv» Sporww, R ivquwtof, OMB/DBR. Gov. L«gi«. Ofc., & ImpocjwJ Agoncvli«»).

R«v 10/7/91 Pag,  0f
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F IS C A L  N O T E
x h  r e  roots r . o * f

'

STATE  O F  ALASKA  
1992 L E G IS L A T IV E  SESS ION

Revlalon D a t a : _______________________
Tit!©: "An Act Ino lud lhg pub lic  to hoo l

B IL L  N O  s 881(1

©Hiplovata In the Publlo E f f lp lp y m n lt ^A s W : .
Sponsor: 8onatt>rs Duncan, Zharoff______
Requestor: Senate Labor & Commerce

Department Affected: Labor 
BRU; Comm laelonet'a Office
Component: ________

AK.lffftftgLJBflfitl25&.A98ncy
COMPONENT SERIAL NO, ,1.2 8 Q

OPERATING FY 02 FY 93 FY 04 PYSS FY 98 FY07
PERSONAL SERV ICES
TRAVEL ,

CONTRACTUAL
SUPpUES
EQUIPMENT
LAND&8TRUCTURE8
GRANTS.CLAIM8
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 , QsL 0.0

f  CAPITAL

REVENUE

GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL 0.0 ________ SLQ 0.0 0.0 Q.Q 0.0

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year Impact: Nona

Prepared by: H e & S i m l n e r ________________ P h o n e :
Division: Ak Labor Rglafforr^ Agency ________________  Date :

Approved by Commissioner: John Abshira . j C S L l  a £
Agency: Department of Labor /  )  Date:

284-2587
10/29/01

10/20/91

Distribution (by preparer): legislative Finance, Legislative Sponsor. Requestor, OMB, & Impacted Agenoy(les).

PoiMt" brand fox transmittal memo 7671 [i>ofp»gc?» (__Rev 10/00 Page 1 of 1
m r a  p .c u
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STATE OF ALASKA  
1991 LEG ISLAT IVE  SESS IO N

FISCAL NOTE
B IL L  NO . SB  16

Revision Oats:__________________________________

Title: Act providing advisory arbitration for school employees

prior to striking.___________________________________

Sponsor: Duncan________________________________

Requestor: ____________________________

Department Affected: Administration 

BRU: Labor Relations________

Component: Labor Relations

COMPONENT SERIAL NO. J) Lil
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97 §

PERSONAL SERVICES 0 0 0 0 0 o ii

TRAVEL 0 0 0 0 0 0 r;

CONTRACTUAL 0 12.0 0 12.0 0 0 £

SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 o |

LAND & STRUCTURES 0 0 0 0 0 o

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0

TOTAL OPERATING 0 12.0 0 12.0 0 0 il

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0

FUNDING: (Tnousands ol Dollars!

GENERAL FUND 0 12.0 0 12.0 0 0

FEDERAL FUNDS 0 0 0 0 0 0

OTHER 0 0 0 0 0 0

TOTAL 0 12.0 0 12.0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact: None.

ANALYSIS: (Attach a separate page if necessary.)
Assumes advisory arbitration to be conducted by paid arbitrator for too (2) State teacher bargaining units (Ml. Edgecumbe/AVTEC) at $6,000 in 

fees for each hearing. Assumes issues for both groups would be largely repetitive (e.g., wages). Current contracts do not expire until June 199 
(arbitration occurring in early 1993). Assumes teachers' bargaining will remain under PERA and that contracts will be of at least two years' 

duration. Assumes additional negotiations workload will be absorbed by current staff.

Prepared by: 3ruce Cummmos Phone: 465-4404

Division: Labor Relations

Approved by Commissioner: Millett Kelley 

Agency: Administration _

Date: April 5,1S91

Date: K l

Distnbution (by preparer): Legislative Finai,w\ Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
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STATE OF ALASKA  
1992 LEG ISLA T IV E  SESS IO N

FISCAL NOTE
BILL NO. SB 16

Revision Date: January 21,1992

Title: Act providing advisory arbitration for school employees

prior to striking.___________________________________

Sponsor: Duncan________________________________

Requestor: Senate Labor and Commerce_______________

Expenditures/Revenues: (Thousands of Dollars)

Department Affected: Administration 

BRU: Personnel/OEEO_________

Component: Labor Relations

COMPONENT SERIAL NO. .0 La

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES 0 0 0 0 0 0

TRAVEL 0 0 0 0 0 0

CONTRACTUAL 6.0 6.0 6.0 6.0 6.0 6.0

SUPPLIES 0 0 0 0 0 0

EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES 0 0 0 0 0 0

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0

TOTAL OPERATING 6.0 6.0 6.0 6.0 6.0 6.0

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 6.0 6.0 6.0 6.0 6.0 60

FEDERAL FUNDS 0 0 0 0 0 0

OTHER 0 0 0 0 0 0

TOTAL 6.0 6.0 6,0 6.0 6.0 6.0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year impact: JLO

ANALYSIS: (Attach a separate page if necessary.)

Assumes advisory arbitration to be conducted by paid arbitrator for two (2) State teacher bargaining units (Mt. Edgecumbe/AVTEC) at $6,000 in 
fees for each hearing. Assumes issues for both groups would be largely repetitive (e.g., wages). One contract expires this fiscal year, the other 

expires in FY 93. Assumes teachers' bargaining will remain under PERA and that contracts will be of at least two years' duration. Assumes 
additional negotiations workload will be absorbed by current staff.

t Phone: 465-4430
Division: Personnel/OEEO i Date: \ l a t f a y ­

N 1 I
Approved by Commissioner: Nancy Bear Userau I f\ l\ / s'
Agency: Administration \ Date:

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90
8/S/FN/038I163KP

Page 1 of _J_



S B  16 - P u b l i c  S c h o o l  E m p l o y e e s  in P E R A

T h i s  l e g i s l a t i o n  w o u l d  p e r m a n e n t l y  p l a c e  a l l  p u b l i c  s c h o o l  

e m p l o y e e s  i n  t h e  P u b l i c  E m p l o y m e n t  R e l a t i o n s  A c t  a s  c l a s s  ( a ) (3) 

e m p l o y e e s .  T h i s  c h a n g e  w o u l d  a l l o w  t h e s e  e m p l o y e e s  t o  g o  o n  

s t r i k e  a f t e r  c o n t r a c t  n e g o t i a t i o n s  h a v e  b e e n  d e c l a r e d  a t  i m p a s s e  

a n d  a d v i s o r y  a r b i t r a t i o n  h a s  f a i l e d .

Y o u r  b i l l  f i l e s  s h o u l d  i n c l u d e :

* C o p y  o f  S B  16

* S e c t i o n a l  s u m m a r y  p r e p a r e d  b y  L e g i s l a t i v e  C o u n s e l  

^ F i s c a l  n o t e s  f r o m  t h e  D e p t ,  o f  E d u c a t i o n ,  t h e  D e p t .

o f  L a b o r  a n d  t h e  D e p t ,  o f  A d m i n i s t r a t i o n .

* C h a p t e r  180, S L A  90 w h i c h  g i v e s  p u b l i c  s c h o o l  e m p l o y e e s  t h e  

r i g h t  t o  s t r i k e  a n d  i s  s c h e d u l e d  f o r  s u n s e t  n e x t  y e a r .  

* C o p i e s  o f  T i t l e  14, E d u c a t i o n  s t a t u t e s ,  a n d  T i t l e  23, w h i c h  

c o n t a i n s  P E R A .

* R e c e n t  A n c h o r a g e  T i m e s  a r t i c l e  d e a l i n g  w i t h  a n  A E A  

p o l l  c o n c e r n i n g  c u r r e n t  A n c h o r a g e  S c h o o l  D i s t r i c t  

n e g o t i a t i o n s .
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L E G IS L A T O R ’S C O P Y  —  If y o u  h a v e  m o d ific a tio n s , p le a se  c o n ta c t th e  a s s ig n e d  s ta ff im m ed ia te ly

L e g i s l a t i v e  R e s e a r c h  A g e n c y  
P h o n e :  4 6 5 - 3 9 9 1  F a x :  4 6 3 - 3 3 5 1

S h o r t  T it le :

L e g is la to r :

R e q u e s te d  B y : 

D a te  R e q u e s te d :  

S ta f f  A s s ig n m e n t :  

D a te  A s s ig n e d :

W O R K  O R D E R

T e a c h e rs  R ig h t to  S trike

S e n a to r D ru e  P earce

R o d  M o u ra n t_______

N o v e m b e r 13, 1991 

C a ro l R. V a n d o r 

N o v e m b e r 13, 1991

N o .

P h o n e :4 6 5 - 4 9 9 3

| I P h o n e  | X  | M e m o

9 2 .09 0

Q U E S T IO N S  A S K E D /IN F O R M A T IO N  S O U G H T :

S ee  a tta c h e d .

P U R P O S E :

S'/D&ZIL

' 7 >  2  2

f - r
p /s? /S ' .

^  Us'W ry y  a

So/i>t
ocO fS,

2 ^ 2 ^

R E G A R D IN G  B IL L  N U M B E R :

IN F O R M A T IO N  G A T H E R E D /S O U R C E S  C O N T A C T E D :

C O M P L E T IO N  D A T E : J a n u a ry  13, 1991



Alaska State Legislature

Senator Dick Eliason 
Senator Rick Halford 
Senator Jay Kerttula

Senator Drue Pearce, Chair 
Senator Virginia Collins, Vice Chair

WHILE IN JUNEAU 
P.O. BOX V
JUNEAU, ALASKA 99811 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018S E N A T E  L A B O R  A N D  C O M M E R C E  

C O M M I T T E E

TO: G o r d o n  H a r r i s o n ,  D i r e c t o r
L e g i s l a t i v e  R e s e a r c h  A g e n c y

F R O M :  R o d  M o u r a n t ,  L e g i s l a t i v e  A i d  /
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e

Legislative Research Agency

D A T E :  N o v e m b e r  12, 1 9 9 1

RE: T e a c h e r s '  R i g h t - t o - S t r i k e

G o r d o n ,  I w a s  t a l k i n g  w i t h  N e v i n  M e n z l i n ( s p ? )  o f  t h e  R e p u b l i c a n  
R e s e a r c h  A g e n c y  f o r  t h e  P e n n s y l v a n i a  l e g i s l a t u r e  t o d a y  o n  t e a c h e r  
r i g h t - t o - s t r i k e  i s s u e s .  H i s  t e l e p h o n e  n u m b e r ,  b y  t h e  w a y ,  is 7 1 7 -  
7 8 3 - 2 0 1 0 .  H e  h a d  r e q u e s t e d  i n f o r m a t i o n  o n  A l a s k a ' s  l a w s  a c o u p l e  
o f  w e e k s  a g o  a n d  c a l l e d  b a c k  w i t h  s o m e  f o l l o w - u p  q u e s t i o n s .

H e  m e n t i o n e d  t h a t  i n  h i s  r e s e a r c h  o n  t e a c h e r  s t r i k e  e x p e r i e n c e  
t h a t  h e  h a d  b e e n  u s i n g  i n f o r m a t i o n  o n  t h e  e x p e r i e n c e  o f  o t h e r  
s t a t e s .  H e  s p e c i f i c a l l y  m e n t i o n e d  t h a t  t h e  S t a t e  o f  P e n n s y l v a n i a  
h a s  a l l o w e d  t e a c h e r s  t o  s t r i k e  s i n c e  1 9 7 0  a n d  h a d  p r e p a r e d  a r e p o r t  
t h a t  d e t a i l e d  t h e i r  c o l l e c t i v e  b a r g a i n i n g  t r a c k  r e c o r d  a n d  t e a c h e r  
s a l a r y  c h a n g e s .  T e a c h e r s  i n  P e n n s y l v a n i a  p r o b a b l y  h o l d  t h e  
n a t i o n a l  r e c o r d  f o r  g o i n g  o n  s t r i k e  t h e  m o s t  n u m b e r  o f  t i m e s .  
L i k e w i s e ,  t h e  S t a t e  o f  N e w  Y o r k  h a s  a r i g h t - t o - s t r i k e  l a w  b u t  
c h a r g e s  a t e a c h e r  t w o  d a y s  p a y  f o r  e a c h  d a y  t h a t  t h e y  a r e  on 
s t r i k e .  H e  h a s  s e e n  a r e p o r t  t h a t  d e t a i l e d  t h e i r  t e a c h e r  s a l a r y  
r e c o r d  a s  w e l l .

T h e s e  a r e  b u t  t w o  s t a t e s  t h a t  p l a c e  i n  t h e  t o p  t w e n t y  f o r  
t e a c h e r  c o m p e n s a t i o n .  W o u l d  b e  p l e a s e  a t t e m p t  t o  o b t a i n  o r  p r o d u c e  
s i m i l a r  r e p o r t s .  A l s o ,  w o u l d  y o u  p l e a s e  r e s e a r c h  h o w  t h e  r e m a i n i n g  
e i g h t e e n  s t a t e s  h a n d l e  t h e  c o m p e n s a t i o n  q u e s t i o n  f o r  e d u c a t o r s ;
i . e . ,  s t r i k e ,  b i n d i n g  a r b i t r a t i o n ,  e t c . .  T h i s  i n f o r m a t i o n  w o u l d  b e  
m o s t  u s e f u l  w h e n  t h e  c o m m i t t e e  h o l d s  h e a r i n g s  o n  S B  16 t h i s  
J a n u a r y .

T h a n k s  f o r  y o u r  h e l p .



S E N A T E  L A B O R  &  C O M M E R C E  C O M M I T T E E  
A G E N D A

D A T E :  d ? e  r o & / c  s  I ' M /

T I M E : lj\ o O

L O C A T I O N : A*/On'u/Z^tr /c

1. C a l l  m e e t i n g  t o  o r d e r

2. N o t e  t i m e / d a y / y e a r

3. N o t e  m e m b e r s  p r e s e n t  a n d  m e m b e r s  e x c u s e d  
* r e m e m b e r  t o  n o t e  a n y  l a t e  a r r i v i n g  m e m b e r s

4. R e c o g n i z e  a n y  V I P ' s

5. R e m i n d  p a r t i c i p a n t s / w i t n e s s e s  t o  s i g n  i n  
lAhi ^  CffJftZjg.jej&g.

6. A n n o u n c e  o r d e r  o f  b i l T s  t o  b e  h e a r d

^ 8  ~ !£■ S'cf+oo l £ s-7fil'd £  / / /  (p£/2/?

_/r-Ajj> 8a/ f / 7~J'V'Q 7 7P - f'Q  -  S f f c i t Z

7. B e g i n  b y  a n n o u n c i n g  f i r s t  b i l l  t o  b e  h e a r d  a n d  p r o c e e d  
t h r o u g h  t h e  a g e n d a .

8. A n n o u n c e  t i m e  o f  A d j o u r n m e n t



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3807 or 465-2450
FAX (907) 465-2029 240 Main Street, Suite 500
Mail Stop 3101 Juneau, Alaska 99801-2101

M E M O R A N D U M  January 27, 1992

S U B J E C T : Selection of arbitrator in Amendment to SB 16 - Public school 
employee collective bargaining (Amendment 7-LS0133\A.3 
dated 1/24/92)

T O : Senator Drue Pearce, Chair
Senate Labor and Commerce Committee

F R O M : Teresa B. Cramer 
Legislative Counsel

You have requested an opinion concerning the constitutionality of the above- 
referenced amendment.

In my opinion, the amendment is based on supportable public purposes and probably 
would withstand a court challenge.

The amendment does not create a preference based on the residence of the 
arbitrators but rather identifies desirable experience and knowledge that an arbitrator 
should have. The residence of the arbitrator is not a criterion to be considered. The 
grounds relied on by the state supreme court in Robison v. Francis. 713 P.2d 259 
(Alaska 1986), (holding that a 90 to 95 percent resident employment preference on 
public construction contracts was unconstitutional) and State v. Enserch Alaska 
Const.. Inc.. 787 P.2d 624 (Alaska 1989) (holding that a regional employment 
preference in an economically distressed zone was unconstitutional) to invalidate the 
employment preferences based on state or regional residence were the federal 
privileges and immunities clause,^ which forbids discrimination against the citizens 
of other states, and the state equal protection clause.-^

^ A rt. IV, see. 2, United States Constitution provides:
Tire citizens o f each state shall be entitled to all privileges and immunities o f citizens in the 
several stales.

-^Article 1, sec. 1 o f the stale constitution provides, in part, that "all persons are equal and entitled 
to equal rights, opportunities and privileges under the law."



Senator Dr Me Pearce
January 27, 1992
Page 2

Since the a m e n d m e n t  proposed to S B  16 does not create a preference based on the 

residence of the arbitrator, and, I believe, would not be considered by the court to 

be a subterfuge to do so without saying so, I believe it would withstand scrutiny under 

the federal privileges and immunities clause.

U n d e r  state equal state protection analysis, the court would consider whether the 

distinction created by the amendment, between arbitrators with local experience and 

those without local experience, was a reasonable one, supported oy a valid state 

purpose. While, in Enserch. the right to public employment was found to be an 

important right, and the interest underlying the state’s regulation was therefore 

required to be an important one in order to support the constitutionality of the 

measure, I believe that the state could successfully defend the a m e n d m e n t  here. T h e  

distinction based on knowledge is directly related to ensuring that arbitrators w h o  

have an appreciation for the effect of their decisions on the people w h o  will have to 

live with those decisions are selected. T h e  court would probably consider this to be 

an important enough state purpose to support the distinction that the a m e n d m e n t  

makes between arbitrators.

If I m a y  be of further assistance, please advise.

T B C : g c

92-065.glc



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) ■165-3867 or ‘165-2-150 
FAX (907) ■165-2029 
Mail Slop 3101

2-10 Main Slreel, Suite 500 
Juneau, Alaska 99801-2101

M E M O R A N D 1 J  M January 21, 1992

S U B J E C T : A m e n d m e n t  requiring that Advisory Arbitrators be state 

residents (SB 16)

T O :

F R O M :

Senator Drue Pearce

Teresa B. Cram e r  

Legislative Counsel

Enclosed is the a m e n d m e n t  vou requested, requiring that, beginning on January 1, 

1997, the advisory arbitrators for education employee impasse or deadlock resolution 

be state residents. In m y  opinion, the state resident requirement is vulnerable to 

constitutional challenge as a violation of the federal privileges and immunities clause.

In Robison v. Francis. 713 P.2d 259 (Alaska 1986), the state supreme court reviewed 

a state law that required that 95 percent of the work force on public construction 

projects in the state be state residents. T h e  court held that this requirement violated 

the federal privileges and immunities clause-^ because the opportunity for 

employment on public construction projects in Alaska was a "fundamental right" 

protected under the privileges and immunities clause and the state had failed to show 

that it had substantial justification for the discrimination against nonresidents. U n d e r  

the privileges and immunities clause, a state m a y  justify violation of a fundamental 

right only by showing that the nonresidents of the state are a "peculiar source of the 

evil" that the state is seeking to remedy and that less restrictive means to achieve that 

goal are not available. T h e  court held that excluding nonresidents from public 

construction jobs so that mo r e  jobs are available to Alaskans was not a permissible 

justification for discrimination under the privileges and immunities clause. I believe 

that the s a m e  analysis would be followed if the enclosed a m e n d m e n t  were enacted. 

Unless the state is able to establish a "substantial justification" for the discrimination

^Section 2,article IV  o f the United States Constitution. The clause provides:

The citizens o f each stale shall be entitled to all privileges and immunities o f citizens in the 
several states.



against nonresidents and to show that employment of nonresidents as advisory 

arbitrators creates or exacerbates a serious state problem that cannot be remedied 

by m e a n s  that do not violate the rights of the nonresident arbitrators, I believe that 

a court wouid hold the provisions of this a m e n d m e n t  unconstitutional.

If I m a y  be of further assistance, please advise.

TC:pl:gc

92-029.plm

Enclosure

Senator Drue Pearce
January 21, 1992
Page 2



LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

D I V I S I O N  O F  L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
F/IX (907) 465-2029 
Mail Stop 3101

240 Main Street, Suite 500 
Juneau, Alaska 99801-2101

M E M O R A N D U M  Januarv 17. 1992 T X V )  \

S U B J E C T :  Hiring preference for arbitrators (SB 16 - Including Public

School Employees in P E R A )

T O :

F R O M :

Senator Jim D u ncan

Teresa B. C r a m e r ' ^ ^ ^ _ ^  

Legislative Counsel

Y o u  have asked whether arbitrators w h o  conduct advisory arbitrations under the 

a m e n d m e n t  to A S  23.40.200(d) in sec. 4 of S B  16 could be required to be m e m b e r s  

of the American Arbitration Association ( A A A )  and whether a resident preference 

could be imposed on the selection of the arbitrators.

Assuming that membership in the A A A  is reasonable evidence of the qualifications 

of the arbitrator, I see no reason w h y  the bill could not require membership in the 

A A A  for advisory arbitrators.

In m y  opinion, based on the resident and regional hiring p r' ference cases that have 

been decided over the Mst several years,Alaska courts would not uphold a law 

creating a state or regional residence preference. (If you would find a discussion of 

these decisions and h o w  they apply to your question useful, please lei m e  know.) 

However, I believe that the bill could require that arbitrators w h o  have s o m e  

familiarity with local conditions be given a selection preference.

Language to accomplish both of these conditions could be added to the end of the 

a m e n d m e n t  A S  23.40.200(d) n o w  in the bill and might read:

- See Robison v. Francis, 713 P.2d 259 (Alaska 1986), holding that a statute requiring that almost 
all work on public construction projects be performed by state residents violates the privileges 
immunities clause o f the federal constitution.
State v. Enscrch. 787 P.2d 624 (Alaska 1989) holding that statute creating a hiring preference on 
public works projects for eligible residents of an economically distressed zone violated the equal 
protection clause o f the state constitution.



T h e  arbitrator selected to conduct the advisory arbitration must be a m e m b e r  

of the American Arbitration Association. In selecting the arbitrator, the 

parties shall give preference to arbitrators w h o  have knowledge of the local 

conditions in the school district or regional educational attendance area.

(If this language were inserted in the bill, it would be set out in bold typeface and 

underlined.)

If I m a y  be of further assistance, please advise.

Senator Jim Duncan
January 17, 1992
Page 2

T B C : g c

92-033.glc
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L E G IS L A T IV E  A F F A IR S  A G E N C Y  
S T A T E  O F  A L A S K A

D I V I S I O N  O F  L E G A L  S E R V I C E S

P.O. Box Y, Juneau. Alaska 90811 
(901) 465-3807 or 405-2450 
FAX (907) 465-2029

deliveries to: 240 Main Street
Court Plaza, Room 500

Mail Stop 3101

M E M O R A N D U M October 28, 1991

S U B J E C T : Sectional s u m m a r y  of S B  16 (Including public school employees 

in the Public E m p l o y m e n t  Relations Act)

T O : Senator Jim D u n c a n

F R O M : Teresa B. C r a m e r

Legislative Counsel

Y o u  have requested a sectional s u m m a r y  of S B  16 which m a k e s  permanent the 

temporary inclusion of public school employees in the Public E m p l o y m e n t  Relations 

Act ( P E R A )  enacted last legislature. A s  a preliminary matter, note that a sectional 

analysis or s u m m a r y  of a bill should not be considered an authoritative interpretation 

of the bill and the bill itself is the best statement of its contents.

Sections 1 and 2 remove employees of the state boarding school from the education 

employee collective bargaining provisions in Title 14 and place t h e m  under P E R A .

Sections 3 and 6 m a k e  changes to P E R A  to place both certificated and noncertifi­

cated employees of school districts regional educational attendance areas, and the 

state boarding school^, other than school superintendents, within Class (a)(3) of 

P E R A .  Class (a)(3) employees m a y  engage in strikes after an impasse is reached. 

Section 3 leaves employees of the University of Alaska within Class (a)(2) of P E R A .  

Those employees have a limited right to strike.

Section 4 requires that, if an impasse or deadlock is reached in negotiations, public 

school employees and school districts must submit to advisory arbitration before the 

employees m a y  engage in a strike.

Section 5 makes clear that the legislature does not need to approve the monetary 

terms of a collective bargaining agreement entered into by a school district.

-^n this memo, 1 use the term “school district" to include municipal school districts, REAA's, and the 
state boarding school.



Senator Jim Duncan
OctODer 23. 1991
Page 2

Sejmpn_6 a m e n d s  the definition of "public e m p l o y e e 1 in P E R A  to include school 

district employees other than superintendents.

Section.7 a m e n d s  the definition of "public employer' in P E R A  to include school 

districts. It also m a k e s  an editorial change by substituting "municipality" for "town, 

city, borough." U n d e r  A S  01.10.060(4), "municipality" is defined for the entire extent 

of Alaska Statutes as

a political subdivision incorporated under the laws of the state that is a h o m e  

rule or general law city, a h o m e  rule or general law borough, or a unified 

municipality;

Section_8 adds a definition of "regional educational attendance area" to P E R A .

section 9 makes clear that this change in the law does not terminate or modify a 

collective bargaining unit determination, recognition of a collective bargaining 

representative, or a collective bargaining agreement if it was in effect on the effective 

date of this Act,

Seed o n . IQ repeals the provisions for educational employee collective bargaining that 
are found in Title 14.

Section 11 precludes municipalities and R E A A ’s from opting out of P E R A .

Section 12 is an immediate effective date provision.

If I m a y  be of further assistance, please advise.

TBC:gc

91-385.glc

Post-It'” brand fax transmittal memo 7671 Jwotpngca ► ^7,

//do j
Phonov ^ r - ' / > ^
Fax* f y g
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(907) 463-4766

July 20, 1991

COMMITTlUi

Vic»Ckai» -
F i n a n c s

VlClCHA!*-

Representatlve Ron Larson, Chairman 
Legislative Budget and Audit Committee 
P. O. Box V
Juneau, Alaska 99811 

Dear Representative Larson:

I would like to have a performance audit performed on the effect of Senate 
Bill 15, Chapter 180 SLA 1990, This new law placed public school 
employees in Title 23 the Public Employment Relations Act as class (a)(3) 
employees entitled to a right to strike,

I am interested in the impact this new law has had on school districts ana 
the union when comparing this last year with a year when a similar 
amount of funding was available during negotiations.

Some of the factors that should be part of a review are: 
length of time involved in negotiations,
cost of any attorney or legal services attributable to negotiations,
cost to school district attributable to a negotiator,
a comparison of the settlement process between Titles 14 and 23,
the amount to Labor Relations Agency involvement,
the number of Unfair Labor Practice filings, and
intarviaw3 with both labor and management to determine the general
attitude toward each other during the negotiations period.

Please let me know If I may provide you with any additional Information.

Sincerely,
Post-IP brand fax transmittal m e m o  7671 t «i p*s u  > /

T* /&A&I Qt>AtA0y~

Jim Duncan 
Senator

D istrict c  —



S T R I K E  P O L I C Y

M o n t a n a  
O r e g o n  
P e n n s y l v a n i a  
W i s c o n s i n

P e r m i t t e d

A l a s k a
H a w a i i
I l l i n o i s
M i n n e s o t a

P r o h i b i t e d

C a l i f o r n i a
C o n n e c t i c u t
D e l a w a r e *
F l o r i d a *
I n d i a n a *
I o w a *
K a n s a s
M a i n e
M a r y l a n d *

M a s s a c h u s e t t s *

M i c h i g a n
N e b r a s k a *
N e v a d a *
Nev.' H a m p s h i r e  

N e w  Y o r k *
N e w  J e r s e y  
N o r t h  D a k o t a *  
O h i o
O k l a h o m a *

R h o d e  I s l a n d  
S o u t h  D a k o t a *  

T e n n e s s e e *  
W a s h i n g t o n

N o  S p e c i f i c  P r o v i s i o n

A l a b a m a
I d a h o
N o r t h  C a r o l i n a  
V e r m o n t

* D e n o t e s  s t a t e s  t h a t  h a v e  p e n a l t y  p r o v i s i o n s .



IM P A S S E  PROCEDURE

M e d i a t i o n  i s  u t i l i z e d  i n  20 s t a t e s  an d  f a c t f i n d i n g  i n  27 s t a t e s .  
I n t e r e s t  a r b i t r a t i o n  i s  u t i l i z e d  a s  f o l l o w s .

M e d i a t i o n

M a s s a c h u s e t t s
M i n n e s o t a
M o n t a n a
N e b r a s k a
N e v a d a
New H a m p s h i r e

C o n v e n t i o n a l

H a w a i i  M o n t a n a  New Y o r k
C o n n e c t i c u t  N e b r a s k a  O h i o
I l l i n o i s  N e v a d a  O r e g o n
I n d i a n a  New H a m p s h i r e  P e n n s y l v a n i a
Io w a  New J e r s e y
M a i n e
M a s s a c h u s e t t s

A l a s k a
C o n n e c t i c u t
H a v / a i i
I l l i n o i s
I o w a
I n d i a n a
M a i n e

New J e r s e y
New Y o r k
O h i o
O r e g o n
P e n n s y l v a n i a
R h o d e  I s l a n d
W i s c o n s i n



B A R G A I N I N G  R I G H T S

34 S t a t e s  H a v e  C o l l e c t i v e  N e g o t i a t i o n

A l a s k a M a in e N o r t h  D a k o t a
C a l i  f o r n i a M a r y l a n d O h i o
C o n n e c t i c u t M a s s a c h u s e t t s O k la h o m a
De lav/a  r e M i c h i g a n O r e g o n
F l o r i d a M i n n e s o t a P e n n s y l v a n i a
H a v / a i i M o n ta n a R h o d e  I s l a n d
I d a h o N e b r a s k a S o u t h  D a k o t a
I l l i n o i s N e v a d a T e n n e s s e e
I n d i a n a New H a m p s h i r e T e x a s
I o w a New J e r s e y V e r m o n t
K a n s a s New Y o r k W a s h i n g t o n

W i s c o n s i n

S t a t e s  H a v e No B a r q a i n i n q  S t a t u t e

A r i z o n a L o u i s i a n a S o u t h  C a r o l i n a
A r k a n s a s M i s s i s s i p p i U t a h
C o l o r a d o M i s s o u r i V i r g i n i a
G e o r g i a New M e x i c o W e s t  V i r g i n i a
K e n t u c k y Wyoming

W h i l e  t h e r e  i s no b a r g a i n i n g  s t a t u t e , many s c h o o l  d i s t r i c t s
t h e s e  s t a t e s  do b a r g a i n .

I  S t a t e  h a s  a M e e t  an d  C o n f e r S t a t u t e

N e b r a s k a

B a r q a i n i n q  i s  P r o h i b i t e d  i n  1 S t a t e

N o r t h  C a r o l i n a



S B  16 - P u b l i c  S c h o o l  E m p l o y e e s  i n  P E R A  

Y o u r  f i l e  s h o u l d  i n c l u d e :

S B  16
S e c t i o n a l  b y  L e g i s l a t i v e  C o u s e l  
F i s c a l  N o t e s  : E d u c a t i o n

A d m i n i s t r a t i o n  
C h p t r  1 8 0  S L A  90 - C u r r e n t  s u n s e t  r i g h t - t o - s t r i k e  

T i t l e  14 - E d u c a t i o n  s t a t u t e s  
T i t l e  23 - P E R A
A n c h o r a g e  T i m e s  T e a c h e r  P o l l  a r t i c l e
L e g a l  o p i n i o n  C r a m e r  1 / 2 1 / 9 2  - A r b i t r a t o r  R e s i d e n c y
A n c h o r a g e  T i m e s  E d i t o r i a l
S t a t e  b y  stat... s a l a r y  & b a r g a i n i n g  c o m p a r i s o n  p a c k e t  
S u m m a r y  o f  T i t l e  14 p r o c e d u r e s
W i s c o n s i n  L a w  R e v i e w  " C o l l e c t i v e  B a r g a i n i n g  in P u b l i c  S c h o o l s "  

A A E S P  P o s i t i o n  p a p e r  

A A S A  P o s i t i o n  p a p e r
N e w  Y o r k  T e a c h e r  C o l l e c t i v e  B a r g a i n i n g  s t a t u t e s  
T e l e g r a m  f r o m  F t  Y u k o n
L e g  A u d i t :  I m p a c t  o f  P E R A  o n  L o c a l  S c h o o l s  
N E A  C h a r t :  P E R A  S a l a r y  c h a n g e s



TEACHERS' SALARIES

Here, in rank order by salary, are the average 1990-91 salaries of teachers in 

the top 20 states, the year-to-year percent change, and the national average.

Average Percent

Rank State Salary Change

1 Alaska $43,406 0.7

2 Connecticut 43,398 6.5

3 New York 42,080 8.1

4 District of Columbia 43,398 2.5

5 California 39,118 3.5

6 New Jersey 38,411 7.7

7 Maryland 38,312 4.7

8 Rhode Island 38,220 6.0

9 Michigan 37,800 3.7

10 Massachusetts 36,090 4.0

11 Pennsylvania 36,057 8.2

12 Nevada 35,269 5.3

13 Del aware 35,246 5.6

14 111inois 34,642 5.6

15 Hawai i 33,548 4.0

16 Minnesota 33,128 2.9

17 Wisconsin 33,077 3.6

18 Washington 32,975 8.C

19 Indiana 32,931 5.9

20 Virginia 32,692 5.6

U.S. Average $32,880 5.0

Source: American Federation of Teachers



TEACHERS' SALARIES

Here, in rank order by year-to-year percent change in salary, are the average 

1990-91 salaries o^ teachers in the top 20 states and the national average.

Average Percent
Rank State Salary Change

1 Washington $32,975 8.3
2 Pennsylvania 36,057 0.2
3 New York 42,080 8.1
4 New Jersey 38,411 7.7
5 Connecticut 43,398 6.5
6 New Jersey 38,411 7.7
7 Indiana 32,931 5.9
8 Delaware 35,246 5.6
8 111inois 34,642 5.6
8 Virginia 32,692 5.6

11 Nevada 35,269 5.3
12 Maryland 38,312 4.7
13 Hawaii 33,548 4.0
13 Massachusetts 36,090 4.0
15 Michigan 37,800 3.7
16 Wisconsin 33,077 3.6
17 California 39,118 3.5
18 Minnesota 33,128 2.9
19 District of Columbia 43,398 2.5
20 Alaska 43,406 0.7

U.S. Average $32,880 5.0

Source: American Federation of Teachers



S e n a t o r  S t e v e  Symms ( R - I D ;  h a s  a n n o u n c e d  t h a t  he  w i l l  n o t  s e e k  
r e e l e c t i o n  t o  a t h i r d  t e r m  i n  1 5 9 3 .  T h e  5 3 - y e a r - o l d  Symms e x p r e s s e d  
an  i n t e r e s t  i n  b e g i n n i n g  a new c a r e e r .  A s t a u n c h  c o n s e r v a t i v e ,  he 
s a i d  t h a t  h e  w o u l d  w o r k  t o  h o l d  h i s  s e a t  f o r  t h e  R e p u b l i c a n s  by  
s t a v i n g  o f f  an  e x p e c t e d  c h a l l e n g e  f r o m  R e p r e s e n t a t i v e  R i c h a r d  
S t a l l i n g s  ( D - I D ) .

I n  o t h e r  n e v /s ,  A t t o r n e y  G e n e r a l  D i c k  T h o r n b u r g h  h a s  r e s i g n e d  h i s  
c a b i n e t  p o s t  t o  r u n  f o r  t h e  S e n a t e  s e a t  l e f t  v a c a n t  b y  t h e  u n t i m e l y  
d e a t h  o f  S e n a t o r  J o h n  H e i n z  ( R - P A )  i n  a p l a n e  c r a s h  l a s t  A p r i l .  An 
e l e c t i o n  f o r  t h e  s e a t  w i l l  be  h e l d  on N o ve m b e r  5 and  T h o r n b u r g h ' s  
o p p o n e n t  w i l l  be  S e n a t o r  H a r r i s  W o f f o r d  ( D - P A )  who w a s  a p p o i n t e d  by 
P e n n s y l v a n i a  G o v e r n o r  R o b e r t  C a s e y  (D )  t o  f i l l  H e i n z ' s  s e a t .

I t  i s  r u m o r e d  t h a t  W h i t e  H o u s e  C h i e f  o f  S t a f f  J o h n  S u n u n u  i s  
u r g i n g  P r e s i d e n t  B u s h  t o  r e p l a c e  T h o r n b u r g h  w i t h  M i s s o u r i  G o v e r n o r  
J o h n  A s h c r o f t  ( R )  . H o w e v e r ,  t h e  P r e s i d e n t  i s  n o t  e x p e c t e d  t o  o f f e r  
up a c a n d i d a t e  b e f o r e  h i s  r e t u r n  t o  t h e  W h i t e  H o u s e  on  S e p t e m b e r  3 .

S t a t e  C o l l e c t i v e  B a r g a i n i n g  S t a t u t e s

W h i l e  t h e  I n d i a n a  L e g i s l a t u r e  h a s  f a i l e d  d u r i n g  i t s  l a s t  two 
s e s s i o n s  t o  e x t e n d  c o l l e c t i v e  b a r g a i n i n g  p r i v i l e g e s  t o  s t a t e  and 
l o c a l  e m p l o y e e s ,  f o u r  s t a t e s  h a v e  r e v i s e d  t h e i r  b a r g a i n i n g  s t a t u t e s  
s i n c e  C r i t i q u e  p u b l i s h e d  i t s  f i r s t  s u r v e y  o f  s u c h  l a w s  i n  J a n u a r y  
1 5 9 0 .  I n  A l a s k a ,  l e g i s l a t o r s  g a v e  e d u c a t o r s  t h e  r i g h t  t o  s t r i k e ,  
w h i l e  N o r t h  C a r o l i n a  l a w m a k e r s  a d d e d  t e a c h e r s  t o  t h e  g r o u p  o f  s t a t e  
g o v e r n m e n t  e m p l o y e e s  w i t h  a u n i o n  d u e s  c h e c k  o f f  p r o v i s i o n .

N e v a d a ,  w h i c h  p e r m i t s  o n l y  l o c a l  g o v e r n m e n t  e m p l o y e e s  t o  b a r g a i n  
c o l l e c t i v e l y ,  r e v i s e d  i t s  l a w  t o  i m p o s e  m a n d a t o r y  a r b i t r a t i o n  i n  t h e  
e v e n t  o f  a n e g o t i a t i o n  i m p a s s e .  A s i m i l a r  s i t u a t i o n  o c c u r r e d  i n  
N o r t h  D a k o t a  w h e r e  a l a w  w a s  e n a c t e d  g i v i n g  s t a t e  t e a c h e r s  b i n d i n g  
a r b i t r a t i o n .  H o w e v e r ,  t h a t  l a w  may n o t  t a k e  e f f e c t  u n t i l  t h e  
c o n c l u s i o n  o f  a p u b l i c  r e f e r e n d u m  on t h e  m a t t e r  n e x t  y e a r .

T h e  t a b l e  on  p a g e s  4 and  5 p r o v i d e s  an  u p d a t e d ,  s t a t e - b y - s t a t e  
s u r v e y  o f  p u b l i c  s e c t o r  b a r g a i n i n g  o r  m e e t  and  c o n f e r  s t a t u t e s ,  w h a t  
t h e y  p e r m i t  an d  t h e  t y p e s  o f  e m p l o y e e s  t h a t  a r e  c o v e r e d  b y  t h o s e  
l a w s .  ( F o o t n o t e s  p e r t a i n i n g  t o  t h e  t a b l e  a p p e a r  on p a g e  6 . )

T h e  f i r s t  s t a t e  t o  e n a c t  c o l l e c t i v e  b a r g a i n i n g  l e g i s l a t i o n  was  
W i s c o n s i n  i n  1 9 5 9 .  A s  o f  A u g u s t  1 9 9 1 ,  38 s t a t e s  a l l o w e d  e x c l u s i v e  
r e p r e s e n t a t i o n  f o r  some c a t e g o r i e s  o f  p u b l i c  e m p l o y e e s .

T o d a y  o n l y  s i x  s t a t e s  —  A r i z o n a ,  C o l o r a d o ,  M i s s i s s i p p i ,  New 
M e x i c o ,  V i r g i n i a  and  W e s t  V i r g i n i a  a r e  c o m p l e t e l y  f r e e  o f  s u c h  l a w s .  
S i x  o t h e r s  —  A l a b a m a ,  A r k a n s a s ,  L o u i s i a n a ,  N o r t h  C a r o l i n a ,  S o u t h  
C a r o l i n a  an d  U t a h  - -  h a v e  l a w s  s o l e l y  p r o v i d i n g  f o r  some f o r m  o f  
l i m i t e d  d u e s  c h e c k  o f f .
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STATE PUBLIC SECTOR BARGAINING STATUTES
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Alabama se X

Alaska 1 pe X° X X X X VA X X X X X X

Alaska 2 t X X X X X

Arizona ns

Arkansas sqe X

California 1 sge X X X X X X X X

California 2 sge1 X X

California 3 ue X X X X X X X

California 4 Ige X X X X X X X

California 5 se, ce X X X X X X X X

Colorado ns

Connecticut 1 sge X X X X X X X X X X

Connecticut 2 t X X X X X X X X X X

Connecticut 3 me X X X X X X X X X

Delaware 1 pe X° X X X X X X xe X

Delaware 2 t X X X X X X X X

Florida pe X X X X X X X X

Georgia 1 sge X X

Georqia 2 ff X X X X X X X

Hawaii pe X X X X X X X X X X 1 X

Idaho 1 ff X X X X x°
Idaho 2 i X X X X X

Illinois 1 pe, ff X X X X X X X X' x°
Illinois 2 se X X X X X X X X

Injiana t X X X X X X X X X

Iowa De X X X X X X X X X

Kansas 1 pe xc X X X X X X

Kansas 2 t X X X X X X X X

Kentucky 1 ff X X X X X X X X X X

Kentucky 2 D X X X

Louisiana DC X

Maine 1 sge X X X X X X xh X

Maine 2 me, se X X X X X X X" X

Maine 3 ue X X X X X X X X X X" X

Maryland 1 t X X X X X X X X X

Maryland 2 se X X X X X X X X

I Massachusetts De X X X X X X X X X X

I Michigan oe X X X X 1 X X X X' X X 1

I Minnesota De X X X X X I x
X X X* X' X' X

I Mississippi ns 1 1

I Missouri oe but t & d X X X X I X X I

Montana 1 pe X X X X 1 x
X X X1 X'”

Montana 2 n X X X Ii X

Nebraska 1 pe. l X X X X X X X" X X ■

Nebraska 2 t X X X X
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Nevada loe X X X X X X X X X X

New Hampshire pe X X X X X X xe X

New Jersey pe X X X X X X X X X X‘ X

New Mexico ns

New York pe X X X X X x° X X X X' X X
North Carolina sae. t X

I North Dakota t X X X X X X X X X

I Ohio pe X X X X X X X XD x°
Oklahoma 1 P, ff X X X X X X X X X

Oklahoma 2 se X X X X X X X

Oregon oe X X X X X X X X X' x° x°
Pennsylvania 1 P, ff X X X X X

Pennsylvania 2 oe X X X X X X x c X X X X D XQ XQ

Rhode Island 1 sge X X X X X X X X X

Rhode Island 2 me X X X X x n X

Rhode Island 3 ff X X X X X X

Rhode Island 4 P X X X X X X

Rhode Island 5 t X X X X X X X X

South Carolina see X

South Dakota oe X X X X X X X

iTennessee t X X X X X 1 X X

iTexas o. ff X X X X X X X 1 X X

Utah oe X

Vermont 1 sge X X X X X X X

Vermont 2 me X X X X X X X X X X

Vermont 3 t X X X X X

IViroinia ns
Washington 1 ige X X X X X X X X X' X' X X

Washington 2 t X X X X X X X X X

Washington 3 ue X X X X X X

Washington 4 ce X X X X X X

West Virainia ns I
Wisconsin 1 sge X X X X X X X X X X X

Wisconsin 2 lae X X X X X X X X s X s

Wvomina ff X X X X

Statute Applicability Code

pe: all public employees se: all school employees ff: fire fighters

sge: state government employees t: teachers p: police

Ige: local government employees ue: university employees n: nurses

me: municipal employees ce: community college employees ns: no statute

CRITIQUE
F'icier; Aueus: 2 1 9 9 1
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F O O T N O T E S

a .  I n  t h e  t e n  s t a t e s  w h e r e  s t r i k e s  a r e  p e r m i t t e d ,  t h e y  a r e  on  a 
l i m i t e d  b a s i s  w i t h  e m p l o y e e s  j u d g e d  e s s e n t i a l  t o  t h e  p u b l i c  
w e l l - b e i n g  g e n e r a l l y  p r o h i b i t e d  f r o m  s t r i k i n g .

b .  L o c a l  j u r i s d i c t i o n s  may o p t  n o t  t o  be c o v e r e d  b y  t h e  s t a t u t e .
c .  O n l y  a p p l i e s  t o  s t a t e  and  p u b l i c  e d u c a t i o n  e m p l o y e e s .
d .  M a n d a t o r y  f o r  s t a t e  g o v e r n m e n t  and  o t h e r s ,  o p t i o n a l  f o r  c i t i e s  

and c o u n t i e s  e m p l o y i n g  l e s s  t h a t  100  f u l l  t i m e  w o r k e r s .
e .  S a l a r y  q u e s t i o n s  may n o t  be  a r b i t r a t e d .
f .  A r b i t r a t i o n  i s  o n l y  m a n d a t o r y  f o r  f i v e  f i g h t e r s .
g .  S t r i k e s  p r o h i b i t e d  d u r i n g  t e r m  o f  c o n t r a c t .
h .  A r b i t r a t i o n  o v e r  w a g e s  and  b e n e f i t s  i s  p u r e l y  a d v i s o r y .
i .  A r b i t r a t i o n  i s  m a n d a t o r y  f o r  p o l i c e  and f i r e  f i g h t e r s .
j .  A r b i t r a t i o n  o n l y  a p p l i e s  t o  p o l i c e ,  f i r e  and  m e d i c a l  w o r k e r s ,
k .  A r b i t r a t i o n  i s  m a n d a t o r y  f o r  e s s e n t i a l  w o r k e r s ,  v o l u n t a r y  f o r

n o n e s s e n t i a l  p e r s o n n e l .
1 .  E s s e n t i a l  e m p l o y e e s  a r e  p r o h i b i t e d  f r o m  s t r i k i n g ,  o t h e r s ,  i n ­

c l u d i n g  t e a c h e r s ,  may o p t  t o  s t r i k e  o r  s u b m i t  t o  a r b i t r a t i o n ,  
m. F i r e  f i g h t e r s  a r e  p r o h i b i t e d  f r o m  s t r i k i n g .
n .  A r b i t r a t i o n  i s  p e r m i t t e d  f o r  e m p l o y e e s  c o v e r e d  b y  t h e  t e a c h e r

s t a t u t e .
o .  S t r i k e s  b y  p o l i c e ,  f i r e m e n ,  p r i s o n  and  h o s p i t a l  g u a r d s ,  b a n n e d ,  
p .  M a n d a t o r y  a r b i t r a t i o n  f o r  w o r k e r s  who c a n n o t  s t r i k e ,
q .  C o u r t  e m p l o y e e s ,  p r i s o n  and  h o s p i t a l  g u a r d s  may  n o t  s t r i k e ,
r .  A p p l i c a b l e  t o  u n i f o r m e d  e m p l o y e e s .
s .  S t r i k e s  b y  p o l i c e  and  f i r e  f i g h t e r s  i s  p r o h i b i t e d ,  o t h e r s  may

s t r i k e  i f  p e r m i t t e d  b y  p r i o r ,  m u t u a l  a g r e e m e n t  o r  b o t h  s i d e s  
r e f u s e  t o  s u b m i t  t o  f i n a l  o f f e r  a r b i t r a t i o n ,  

t .  N o n c i v i l  s e r v i c e  e m p l o y e e s .

P u b l i c a t i o n s  o f  I n t e r e s t

G o v e r n m e n t  U n i o n  R e v i e w ,  V o l u m e  1 2 ,  Number 3 ,  Summer 1 9 9 1  -  P u b l i c  
S e r v i c e  R e s e a r c h  F o u n d a t i o n ,  1 7 6 1  B u s i n e s s  C e n t e r . D r i v e , S u i t e  2 3 0 ,  
R e s t o n ,  VA 2 2 0 9 0 :  Y e a r l y  s u b s c r i p t i o n  $ 1 0 ,  S i n g l e  c o p y  $ 2 . 5 0 .

F ro m  t h e  E d i t o r ' s  N o t e :  "A  d e b a t e  i s  r a g i n g  i n  t h e  U . S .  C o n g r e s s ,
and  many  s t a t e  l e g i s l a t u r e s ,  o v e r  b i l l s  t h a t  w o u l d  p r o h i b i t  t h e  
h i r i n g  o f  p e r m a n e n t  s t r i k e r  r e p l a c e m e n t  w o r k e r s .  T h e  U . S .  H o u s e  o f  
R e p r e s e n t a t i v e s  h a s  a l r e a d y  p a s s e d  s u c h  a m e a s u r e ,  H . R .  5 ,  w h i l e  i t s  
S e n a t e  c o m p a n i o n  b i l l ,  S .  5 5 ,  h a d  30  c o s p o n s o r s  a s  o f  A u g u s t  1 9 9 1 ,  
s h o r t  o f  t h e  n u m b e r  n e e d e d  t o  o v e r r i d e  a p r o m i s e d  p r e s i d e n t i a l  v e t o .

" T h e  p u r p o s e  o f  t h i s  l e g i s l a t i o n  i s  t o  o v e r t u r n  tw o U . S .  S u p r e m e  
C o u r t  d e c i s i o n s  and  g i v e  l a b o r  u n i o n s  t h e  u p p e r  h a n d  i n  a n y  d i s p u t e s  
w i t h  m a n a g e m e n t  t h a t  r e s u l t  i n  s t r i k e s .  F o r  t h a t  r e a s o n ,  t h e  
A F L - C I O  h a s  p l a c e d  p a s s a g e  o f  S .  5 5 / H . R .  5 on  t h e  t o p  o f  i t s  
p r i o r i t i e s  l i s t  f o r  t h e  1 0 2 n d  C o n g r e s s .

" I n  Qn S t r i  k e r s  and  T h e i  r  R e p l a c e m e n t s . D r .  C h a r l e s  B a i r d  e x a m i n e s  
t h e  n a t u r e  o f  t h i s  new l e g i s l a t i o n  i n  l i g h t  o f  t h e  C o u r t ' s  r u l i n g s
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Table 1 
Teacher Collective Bargaining Laws and Strike Provisions

Law
First

Enactod
ALASK'\ 1970
CALIFORNIA 197S
CONNECTICUT 195 A
DELAWARE 1969

FLORIDA 1974
HAWAII 1970
ILLINOIS 1983
OWA 1974

KANSAS 1970
MAINE 1969
MASSACHUSETTS 1973
MICHIGAN 1947

MINNESOTA
MISSOURI • 1967
MONTANA 1973
NEBRASKA 1967

NEVADA 1969
N E W  HAMPSHIRE 1976
N E W  JERSEY 1968
N EW YORK 1967

OHIO 1984

OREGON 1963
PENNSYLVANIA 1976
RHODE ISLAND 1966

SOUTH DAKOTA 1969
VERMONT 1969
WASHINGTON 1975
WISCONSIN 1959

IDAHO 1971
INDIANA 1973
MARYLAND 1969

NORTH DAKOTA 1969
OKLAHOMA 1983
TENNESSEE 1978

NEW MEXICO
ALABAMA
ARIZONA
ARKANSAS

COLORADO
GEORGIA
KENTUCKY -
LOUISIANA

MISSISSIPPI
NORTH CAROLINA
SOUTH CAROUNA
TEXAS

UTAH
VIRGINIA
WEST VIRGINIA
WYOMING

Strikes

Allowed Prohibited
Sa/vciloni A/*:

Looal No Law Absent Modest SovoreAA

  Statutory Basis_________
Public ~ Exclusive
Em- Special Contract Repro- Agency 

ployo* For Enlorc- sentatlon Fee 
Law Teacher$ aJblo PosslbiQ Allowed



1 9 7 1
1 9 7 2
1 9 7 3
1 9 7 4
1 9 7 5
1 9 7 6
1 9 7 7
1 9 7 8
1 9 7 9
1 9 8 0
1 9 8 1
1 9 8 2
1 9 8 3
1 9 8 4
1 9 8 5
1 9 8 6
1 9 8 7
1 9 8 8
1 9 8 9
1 9 9 0

rk

1

22
27
17
17
33
15
16
1821
23
16

4021
32
40
4

Public Sector Work Stoppages

P e n n s y l v a n i a

Tea c he r S u p p or t  L o c a l  T o t a l
Staff G o v ' t

65 1 4 70
40 9 10 59
27 18 25 70
36 25 11 72
61 20 21 1 0 2
46 16 24 86
28 7 20 55
23 16 24 63
33 15 23 71
37 15 27 79
26 10 22 58
40 4 0 53
13 6 4 23
21 9 8 38
15 5 7 27
24 4 8 36
16 7 4 27
22 1 4 27
21 3 4 28
19 7 5 31
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T h e  a r b i t r a t o r  s e l e c t e d  t o  c o n d u c t  t h e  a d v i s o r y  a r b i t r a t i o n  must, b e  
a m e m b e r  o f  e i t h e r  t h e  A m e r i c a n  A r b i t r a t i o n  A s s o c i a t i o n  o r  t h e  
F e d e r a l  M e d i a t i o n  a n d  C o n c i l i a t i o n  C o u n c i l .  I n  s e l e c t i n g  t h e  
a r b i t r a t o r ,  t h e  p a r t i e s  s h o u l d  r e q u e s t  f r o m  t h e  A m e r i c a n  
A r b i t r a t i o n  A s s o c i a t i o n  o r  t h e  F e d e r a l  M e d i a t i o n  a n d  C o n c i l i a t i o n  
C o u n c i l  a l i s t  o f  a r b i t r a t o r s  w h o  h a v e  k n o w l e d g e  o f  l o c a l  
c o n d i t i o n s  in t h e  s t a t e  b o a r d i n g  s c h o o l ,  s c h o o l  d i s t r i c t ,  o r  
r e g i o n a l  e d u c a t i o n  a t t e n d a n c e  a r e a  a n d  r e c e n t  l o c a l  e x p e r i e n c e .  A  
l i s t  c o n t a i n i n g  a t  l e a s t  f i v e  s u c h  n o m i n e e s  s h a l l  b e  c o n s i d e r e d  
c o m p l e t e  b y  t h e  p a r t i e s  f o r  t h e  p u r p o s e  o f  s t r i k i n g  n a m e s  a n d  
s e l e c t i n g  t h e  a r b i t r a t o r .



A M E N D M E N T

OFFERED  IN  THE SENATE B Y  SENATOR PEARCE
TO : SB 16

Page 3, line 31, after
Insert "The arbitrator selected to conduct the advisory arbitration must be a member of the 

American Arbitration Association. In selecting the arbitrator, the parties shall give preference to 

arbitrators who have knowledge of the local conditions in the state boarding school, school district.

7-LS(j133\A.2
Cramer

01/22/92

or regional educational attendance area."



7-LS0133NA.1
Craincr

01/21/92

OFFERED  IN  THE SENATE B Y  SENATOR PEARCE
TO: SB 16

Page 3, after line 31:
Insert a new bill section to read:

"* Sec. 5. AS 23.40 .200(d ) is repealed and reenacted to read:
(d) The class in (a )(3 ) o f this section includes all other public employees who are not 

included in the classes in (a )(1 ) or (a )(2 ) o f  this section. Employees in this class may engage 
in a strike i f  a majority o f the employees in a collective bargaining unit vote by secret ballot to 
do so. However, i f  an impasse or deadlock is reached in collective bargaining negotiations 
between a municipal school district, a regional educational attendance area, or the state boarding 
school and its employees, the parties shall submit to advisory arbitration before the employees 
may engage in a strike. An arbitrator selected for advisory arbitration must be a resident o f  the 
state."

Renumber the follow ing bill sections accordingly.

Page 4, after line 28:
Insert a new bill section to read:

"* Sec. 13. Section 5 o f this Act takes effect January 1, 1997."

Renumber the remaining bill section accordingly.

Page 4, line 29:
Delete "This"
Insert "Except as provided in sec. 13 o f this Act, this"

A M E N D M E N T



OFFERED IN THE SENATE BY SENATOR PEARCE

TO: SB 16

7-LS0133SA.3 ✓
Cramer

01/24/92

A M E N D M E N T

Page 3, line 31, after

Insert "The a rb itra to r selected to conduct the advisory a rb itra tion  must be a member o f— ____     -T ccthe American A rb itra tion  Association o r the Federa l Mediation and Conciliation -Caunot. In
selecting the a rb itra to r , the parties shall request a list o f a rb itra to rs  who have knowledge o f and
recent experience in tbfe1^cal)conditions in the school district, regional educational attendance a rea ,
o r  state board ing school. A list containing at least five nominees who meet the qualifications o f
this subsection is a complete list fo r the purpose o f striking names and selecting the a rb it ra to r ."

■ o f '
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P O S I T I O N  P A P E R : D E P A R T M E N T  O F  E D U C A T I O N

B il l  N o : S enate  Bill 16 D a te :  O ctober 31 ,1991

Title: “An A ct inc lud ing  public  school em ployees in  th e  Public  E m p lo y m e n t R e la tio n s
A ct as C lass (a) (3) em ployees e n title d  to  a  r ig h t to s tr ik e  a f te r  adv iso ry  
a rb itra tio n ; an d  p rov id ing  fo r a n  effective d a te .”

Contact: H a rry  G am ble 
465-2821

U n d er th e  provisions of S en a te  B ill 16, th e  P ub lic  E m ploym ent R e la tio n s  A ct w ould  continue 
to govern  lab o r re la tio n s  for ce rtif ic a ted  an d  non-certifica ted  school em ployees in  A lask a , as 
it h a s  for th e  p a s t  tw o years.

T hese em ployees w ere placed u n d e r  PE R A  by a p rev ious L eg is la tu re , T h e  o rig in a l ac t 
included a tw o-year “su n se t” lim ita tio n  th a t  ta k e s  effect in  1992.

T he o rig ina l a c t began  as a b ind ing  a rb it ra t io n  b ill th a t  would allow  a  th ird  p a r ty  to  decide 
te rm s  and  conditions of em ploym ent fo r school d is tr ic ts  and  th e ir  em ployees. T h e  rig h t-to - 
s tr ik e  e lem en t w as added  by la w m ak ers  as a com prom ise. I t  rem oved  school d is tr ic t  
em ployees from  th e  school labor law s of T itle  14 an d  p laced  th em  u n d e r  th e  PER A , T itle  23.

H owever, th e  “op t ou t” provision of T itle  23, w hich  app lies to m u n ic ip a litie s , w as  d e le ted  
from  th e  fin a l version  of th is  bill. T he “o p t o u t” c lause  w ould h ave  allow ed d is tr ic ts  to develop 
th e ir  own b a rg a in in g  system  (as som e m u n ic ip a litie s  have done) o r re v e r t  b ack  to  T itle  14 
school labo r law s.

U nder S e n a te  B ill 16, th e  coverage o f p ub lic  school em ployers an d  em ployees u n d e r  PER A  
w ould con tinue a f te r  1992, an d  th e  A la sk a  L abor R ela tions  A gency w ould c o n tin u e  to  serve 
as th e ir  lab o r re la tio n s  agency. T he “op t ou t"  c lau se  in  PERA, w hich  app lies  to  
m un ic ip a lities , w ould continue to be d en ied  to school d is tric ts .

T h is bill w ould n o t expand th e  re sp o n s ib ilitie s  of th e  D ep a rtm en t o f E d u ca tio n . I t  w ould  have 
no fiscal im p a c t a s  described in  th e  a t ta c h e d  fiscal no te .

The D ep a rtm en t opposes SB16 as no t b e in g  in  th e  b e s t in te re s t of A lask a  ed u ca tio n  fo r th e  
follow ing re a so n s :

• T ea ch e r s tr ik e s  are no t good for s tu d en ts .
• School boards have lo s t th e ir  a u th o ri ty  to neg o tia te  evenly w ith  u n io n s  u n d e r  T itle  

23.
• T ea ch ers  had achieved and  m a in ta in e d  th e  h ig h e s t average  te a c h e r  s a la r ie s  in  the  

n a tio n  u n d er T itle  14.
• I t  is bad  policy to ta m p e r w ith  a sy stem  (T itle  14) th a t  w as w o rk in g  well.

APPROVED:

J e r r y  Covey. C o m m iss io n e r 
D e p a r tm e n t o f E d u c a tio n



//
/  WALTER J. HICKEL, GOVERNOR

REPLY TO: NEW ANCHORAGE 
PHONE (007) 26WS100

D E P A R T M E N T  O F L A W

OFFICE OF THE ATTO RNEY GENERAL

□  1031 W -4(ft AVENUE SUITE 200 
ANCHORAGE, ALASKA 99601-1994 
PHONE: (907) 376-3550 
FAX; (007) 276-3697

M a y  29, 1991
□  KEY BANK BUILDING

100 CUSHMAN ST. SUITE 400 
FAIRBANKS, ALASKA 99701-4679 
PHONE: (907) 452-1563 
"AX: (907) 468-1317

The H o n o r a b l e  W a l te r J. Hickel
G o v e r n o r
S t a t e  o f  A l a s k a
P.O. Box A
Juneau, A l a s k a  99811

SI P.O. BOX K-STATE CAPITOL 
JUNEAU, ALASKA 99811-0300 
PHONE; (007)465-3600 
FAX: (907) 463-5295

Re: CSSB 219 am (miscellaneous c h a ng e s to workers'
com pe ns at io n laws impacting e m p l o y e r s  and ex cl uding 
some e mp lo y er -s p o n s o r e d  rec r ea ti on al  a c ti vi ti es  from 
coverage)

D ea r G o v e r n o r  Hickel:

T h i s  D e p a r t m e n t  has reviewed C S S B  219 a m  w h i c h  m a k e s  a 

n u m b e r  of c h a n g es  in t h e  p r e se nt  w o r k e r s 1 c o m p e n s a t i o n  law. Some 

c h a n ge s are technical, suc h as a c l a ri f ic at io n of the de fi n i t i o n  

of m e d i c a l  st ab ility and are not a n t i c i p a t e d  to r es u lt  in 

s i g n i f i c a n t  increased costs to the State or other employers. The 

s u b s t a n t i v e  changes to the workers' c o m p e n s a t i o n  law are the 

s u b j e c t  o f  this commentary. Those changes include: (1) a

r e q u i r e m e n t  th a t em pl oyers p a y  for a c l ai ma nt 's  p e r s on al  h e a l t h  

i n s u r an c e for a -eriod up to 18 months following t e r m i n a t i o n  of 

e m p lo ye r  c o n t r i b u t i o n s  to gr o up  h e al t h insurance; (2) a r eq ui r e m e n t  

t h a t  if c o n t r o v e r s i o n  of bene fi t s or appeal delays d e v el op me nt  of 

a r e e m p l o y m e n t  plan, the c o n t ro v er ti ng  or a pp e a l i n g  e mployer shall 

p a y  60 % of the claimants' spendable w e e k l y  wages (generally take 

h o m e  pay) d u r i n g  the p e ri od  of c o n t r o v e r s i o n  or appeal r eg ar dl e ss  

of the o u t c o m e  of the controv er si on  or a p p e a l : (3) a r e q ui re me n t
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t h a t  an employer g iv e  th e  c la im an t a r o u n d - t r ip  a i r l i n e  t i c k e t  i f  

a d e p o s i t io n  i s  schedu led  o u t o f  s t a t e ,  r e g a r d le s s  o f  w hether th e  

c la im a n t  p r e v a i l s ;  (4) a p ro v is io n  t h a t  th e  W orkers' Compensation 

D iv is io n  r e f e r  " a p p a re n t ly  f r iv o lo u s  o r  u n f a i r "  c o n t ro v e rs io n s  to  

th e  In su ra n ce  D iv is io n  f o r  u n f a i r  c la im s p r a c t i c e  p roceed ings  

w ith o u t p ro v id in g  an o p p o r tu n i ty  f o r  p r i o r  e x p la n a t io n  o r  h e a r in g ;  

(5) a p r o v is io n  denying employers access  t o  an em ployee 's  p r i o r  

w o rk e rs ' com pensation in ju r y  m edical f i l e s  u n t i l  an employee i s  

in ju r e d  and g iv e s  h i s  employer a r e l e a s e ;  (6) a p ro v is io n  ex c lu d in g  

em ployer-sponsored  r e c r e a t io n a l  a c t i v i t i e s  a t  non-rem ote s i t e s  no t 

owned o r  le a s e d  by th e  employer from coverage ; (7) a p r o v is io n  

r e q u i r in g  payment o f  com pensation by n e g o t ia b le  in s tru m e n t c a sh a b le  

w i th in  t h r e e  days o f  is su a n ce  ( c e r t i f i e d  c h e c k ) ; (8) a p ro v is io n  

t h a t  i n s u r e r s  a r e  n o t l i a b l e ,  in  th e  absence o f  r e c k le s s  or 

i n t e n t i o n a l  m isconduct, f o r  c i v i l  damages as  a r e s u l t  of a c t s  o r  

om issions in  work p la c e  s a f e ty  in s p e c t io n s  o r  s a f e ty  a d v iso ry  

s e r v i c e s ;  and, (9) e x te n s io n  o f  coverage to  v o lu n te e r  emergency 

m edica l t e c h n ic ia n s  a t  S ta te  expense.

The S t a t e  o f  Alaska i s  s e l f - i n s u r e d  f o r  w o rk e rs ' 

com pensation coverage . The ex p e rien ce  of th e  d i f f e r i n g  departm en ts  

and th e  e s t im a t io n  o f  r i s k  a s s o c ia te d  w ith  d ep a rtm en ta l a c t i v i t y  

i s  used  to  a r r i v e  a t  an assessm ent a g a in s t  each d e p a r tm e n t 's  

o p e ra t in g  budget which funds th e  S t a t e ' s  p r o je c te d  w orkers ' 

com pensation l i a b i l i t y  f o r  each f i s c a l  y e a r ' s  i n j u r i e s .  W orkers' 

com pensation coverage , th rough  in su ran ce  o r  s e l f - i n s u r a n c e ,  i s  

m andatory. The com pensation b e n e f i t s  p a id  to  s t a t e  w orkers a re
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b a s e d  on t a xa bl e salary plus emp lo ye r c o n t r ib ut io ns  to r etirement 

and SBS annuities. In the case of State employees, this amounts 

to s o m e t h i n g  o v e r  8 0% of take home p ay as a te mp or ar y total 

c o m p e n s a t i o n  benefit. workers' c o m p e n s a t i o n  r e pr es en ts  a

s i g n i f i c a n t  d r a i n  on State resources, tot a ll in g $1,969,570.37 

r e s e r v e d  and p a i d  out on losses incurred only to date in this 

fiscal year. A  b et te r  perspective is g a i n e d  b y  looking at the 

workers' c o m p e n s a t i o n  injuries incurred in FY 1989-90: of

$2 ,9 23 ,1 38 .6 7  res er ve d for injuries incurred, more than 

$ 2 , 0 9 6 , 7 9 8 . 4 1  has been p a i d  to date. This r e vi ew  focuses on the 

i m pact of CSSB 219 am on state workers' c o m p e n s a t i o n  costs. That 

s am e impact will be t ranslated to employers t h r o u g h o u t  t h e  State 

of Alaska.

1. H e a l t h  Insurance C o n t i n u a t i o n . A t  the p r e s e nt  time, 

a s ta te  empl oy ee  w ho claims an injury or illness is wo rk - r e l a t e d  

m a y  use a c c r u e d  si ck  or annual leave to "make-up" the small 

d i f f e r e n c e  b e t w e e n  salary and workers' c o m p e n s a t i o n  and co nt in ue  

in activ e e m p l o y m e n t  status until his leave is exhausted. So long 

as the e m p l oy e e is in active status, the State co ntinues to m ak e 

c o n t r i b u t i o n s  for group h e al th  insurance on the emplo ye e' s behalf. 

S e c t i o n  4 of CSSB 219 am w ou ld  require the St at e  to c o n t in u e paying 

m o n t h l y  an amou n t up to the amount of its m o n t h l y  h e al th  insurance 

c o n t r i b u t i o n  ($385.00) for a p e ri o d up to 18 m o n t h s  from the data 

t h e  St at e  t e r m i n a t e d  its direct h ea lt h  in su rance co nt ri butions 

(i.e. t h e  first m on th  the employee e xh au st ed  s i c k  and annual 

l e a v e ) . It is not requ ir ed  that the em p lo ye e a c t u a l l y  be totally
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d i s a b l e d  d u r i n g  th at  period; an employee w h o  is r e c e iv in g permanent 

p a r t i a l  d i s a b i l i t y  b e n e fi ts  and is able t o  return to w o r k  m a y  still 

r e c e i v e  h e a l t h  b e n e f i t  continuation. The Workers' C o m p e n s a t i o n  Ad 

H o c  committee/ a g ro u p co mp ri s ed  of labor and management, t e st ified 

that this p r o v i s i o n  w ou l d result in at least a 1-1/2% increase in 

c o m p e n s a t i o n  costs. For small or seasonal emp lo y er s (there is no 

m i n i m u m  e m p l o y e r  size) this heal th  insurance c o n t i n u a t i o n  may 

r e p r e s e n t  a m o r e  signi fi ca nt  cost in the event of a wo rk -r e l a t e d  

i nj ur y which, as it is no t  defi n ed  as compensation, m a y  be 

c o n t e s t e d  as a n o n - c o v e r e d  expense b y  w o r k e r s ' c o m pe n sa ti on  

insurers.

This p r o v i s i o n  r epresents a h um an e e f fo rt  t o  m i t i g a t e  the 

e f f e c t s  of w o r k - r e l a t e d  injury or illness o n  a w o r k e r  a n d  his 

d ep endents. However, the p r o v i s io n creates a d i v i s i o n  betwe en  

e m p l o y e e s  w h o  are d i s a b l e d  b y  personal injury or ill ne ss  and those 

d i s a b l e d  b y  w o r k - r e l a t e d  injury or illness. To t h a t  exte nt  the 

p r o v i s i o n  r e pr es e n t s  an additional incentive to c l a i m  a 

q u e s t i o n a b l e  injury or illness is work-related. It has been 

s u g g e s t e d  that if this bill becomes law it m a y  be w o r t h w h i l e  to 

g i v e  c o n s i d e r a t i o n  to d e t er mi ni ng  w h e t h e r  S tate em pl oyees on 

workers' c o m p e n s a t i o n  m a y  b e  p r e v e n t e d  from d r a w i n g  on th e ir  leave 

b a n k s  in o r d e r  to retain some financial incentive to r e tu r n to 

work. However, initial review suggests that this c ou r se  of a ction 

m a y  not b e  p o s s i b l e  under current c ollective b a r g a i n i n g  agreements 

a n d  p e r s o n n e l  rules.



Letter to Governc Hickel
Re: CSSB 219 am

May 29, 1991
Page 5

2. Controv er si on  P e n a l t y . AS 23.30.041 req ui re s  the 

e m p l o y e r  to p a y  for a  reemp lo y me nt  (vocational rehabilitation) 

e v a l u a t i o n  for any claimant who requests one w i t h i n  90 days of 

injury. T he e valuation is per fo rm e d by a p r i v at e v oc at io na l  

r e h a b i l i t a t i o n  counselor. The evaluator's report is the p r i m a r y  

b a s i s  of the A d m i n i st r at or 's  de ci si on  wheth er  the cla i ma nt  is able 

to r e t u r n  to suitable gainful employment or w h e t h e r  he will need 

r e e m p l o y m e n t  services (e.g., retraining) to r e tu rn  to work. If the 

A d m i n i s t r a t o r  decides a p l a n  is needed, the e va lu a to r d e v is es  a 

p l a n  w h i c h  m a y  be a pproved b y  the Administrator. The A d m i n i s t r a t o r  

is a n  e m p l o ye e of the A l a s k a  Workers' C o mp en s at io n Board. The 

A d m i n i s t r a t o r ' s  d e c i si on  m a y  be ap pealed to the Board. Until now, 

t he A d m i n i s t r a t o r  has found a claimant w h o s e  c l a i m  h a s  n o t  been 

d e t e r m i n e d  c o mpensable (because the emp l oy er  c o nt ro v er ts  the claim 

or the B o a r d  has not d e ci de d the c laim or d e ci de s  against the 

claimant) is not eligible for an evaluation.

S e c t io n 2 of CS SB  219 am requires an e m p l o y e r  t o  ma ke  

p a y m e n t s  equal to 60% of th e claimant's spendable w e e k l y  w a g e s  if 

the e m pl oy er 's  c o n t r ov er si on  or appeal delays evaluation, 

development, or co mm e n c e m e n t  of a r e em pl oy me n t plan. Since any 

c o n t r o v e r s i o n  of w o r k - r e la te dn es s  delays evaluation, the emp lo ye r 

m u s t  p ay a "penalty" for con tr o ve rt in g w h e t h e r  the cla i me d injury 

o c c u r r e d  in t he course of employment. Moreover, Sect io n 2 

p r o h i b i t s  sot off of the 60% payments against c o m p en sa ti on  if the 

B oa rd  d e te rm in es  the claim is compensable, If t he Bo ar d d e te rm i n e s
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t he c la im  is n ot compensable, the emp lo ye r  h as no m e c h a n i s m  for 

r e c o u p i n g  t h e  60% pa yments mad e to the claimant.

T h e  r ig ht  to exer ci se  a c o n t r o v e r s i o n  is important 

b e c a u s e  it is the employer's o p po rt un i ty  t o  ma ke  the cla i ma nt  prove 

h i s  claim. u ntil recently, an em ployer c ou l d p a y  c o m pe ns a ti on  

without- a d m i t t i n g  t h e  claim was valid, and, after ga th e r i n g  

e v i d e n c e  a g a i n s t  the claim, co n tr ov er t the c l a i m  and p r e s e n t  the 

c a s e  t o  t he Board. Since the Supreme Court's d e c i si o n in W i en A ir

,-.i.aska v. K r a m e r . ___  P . 2d ____ , Slip Op. 3673 (Alaska M a r c h  15,

1991), t he m e c h a n i s m  of v o l u n t a r y  p ay is not as attractive, beca us e 

the Co ur t  s t a te d that p a ym en t of c om p en s a t i o n  raises a p r e s u m p t i o n  

th a t the d i s a b i l i t y  continues to be work-related. A n  initial 

c o n t r o v e r s i o n  of w o r k - r e l a t e d n e s s  is t he only m e a n s  of r e q u i r i n g  

t h e  e m p l o y e e  to p r o d uc e e v idence that hi s claim is work-related.

S e c t i o n  2 also p e n a li ze s the d e c i s i o n  to appeal by 

r e q u i r i n g  t he e m p l o ye r to p a y  60% of the spe nd ab le  w e e k l y  wa ge  

d u r i n g  t he p e n d e n c y  of the appeal or t e m p o r a r y  total d i s a b i l i t y  

c o m p e n s a t i o n  (80 % of spendable wages) if the c laimant is not 

m e d i c a l l y  stable. The pa ym e n t s  ca nnot be off-set a g ai ns t 

p e r m a n e n t  part i al  d i sa bi l i t y  compensation. Again, if the qu es t io n 

is u l t i m a t e l y  d e c i de d in the employer's favor, t he empl oy e r has no 

m e a n s  of r e c o u pi ng  his payments. The c l a i ma nt  w i t h  a ques t io na bl e 

c l a i m  h a s  n o t h i n g  to lose by brin g in g h i s  claim, since he can  at 

least c o l l e c t  60% of his spendable wages in the absence of any 

d e c i s i o n  in his favor.
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T h e  workers' co mp en s a t i o n  laws a l r e a d y  p r o v i d e  p e n a l t i e s  

for frivolous, unfair, or u n t i m e l y  c on tr ov e rs io ns . The 

c o n t r o v e r s i o n  d e s i g n e d  to delay a p l a n  is o b v i o u s l y  u n f a i r  a n d  m ay 

r e su lt  in p e n a l t i e s  of 25% of c o m p e n s a t i o n  owed. In addition, an 

e m p l o y e r  m u s t  reque st  a stay on appeal to a v o i d  p a y m e n t  of 

c o m p e n s a t i o n  p e n d i n g  appeal; t he se  stays are  r o u t i n e l y  denied.

3. A i r l i n e  T i c k e t . A S  23.30.145 a n d  r e l a t e d  r e g u l a t i o n s  

n o w  p e r m i t  t h e  r e c o ve ry  of costs, i nc l uding t ra ve l to depositions, 

t o  t he p r e v a i l i n g  claimant, sect io n 6 of C S S B  219 a m  r e q u i r e s  an 

e m p l o y e r  s c h e d u l i n g  d e p o s i t i o n  of an out of state m e d i c a l  w i t n e s s  

, to p r o v i d e  a c l a im an t  a r ou n d tr ip  air-j.ne t i c k e t  t o  the si te  of 

the deposition, regard le s s of w h e t h e r  the c l a i m a n t  prevails. If 

the c l a i m a n t  loses, no p r o v i s i o n  is m a d e  for the e m p l o y e r  to 

r e c o v e r  t h e  co s t of the  ticket. In addition, in t h e  .vent of a 

t e l e p h o n i c  deposition, t h e  employe r' s a t t o r n e y  m a y  not leave 

Alaska; nonetheless, as this sect io n  is w o r d e d  the  e m p l o y e r  w o u l d  

b e  r e q u i r e d  to gi ve  the cl ai ma nt  a ti cket to the d e p o s i t i o n  site 

(which is t he l ocation of the deponent) . The e f f e c t  is to 

discourage, or finan ci al l y encumber, the t a k i n g  of o u t - o f - s t a t e  

e x a m i n e r ' s  depositions. W hi le  it is the State's p r a c t i c e  to use 

i n-state m e d i c a l  providers w h e n  possible, the l a c k  of av ai l ab le  

experts or, in the case of S o u t h e as t Alaska, the l o w e r  ejcpense of 

travel t o  Seattle, compels the u se of outside e x a m i n e r s  in some 

cases. The same is true of ot he r  employers.

The first part of this section s i mp ly  r e s t a t e s  w h a t  is 

a l r e a d y  p r o v i d e d  by AS 23.30.095 and regulation; an e m p l o y e r  m u s t
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a l r e a d y  p a y  r o u n d - t r i p  a i r f a r e  a n d  t r a v e l  e x p e n s e s  f o r  a n  e m p lo y e e  

t r a v e l i n g  t o  a n  o u t  o f  s t a t e  e x a m in a t io n ,  a s  w e l l  a s  a t t e n d a n t  

t r a v e l  e x p e n s e s  w h e n  r e q u i r e d  b y  a p h y s i c i a n .  A s  a r u l e ,  a i r f a r e  

a n d  l o d g in g  c o s t s  a r e  a d v a n c e d  b y  t h e  S t a t e  i n  s u c h  c i r c u m s t a n c e s .

4 .  D i v i s i o n  R e f e r r a l  o f  U n f a i r  C o n t r o v e r s i o n s . T he

p r e s e n t  la w  r e q u i r e s  t h e  W o r k e r s ' C o m p e n s a t io n  B o a rd  t o  r e f e r

c o n t r o v e r s i o n s  i t  f i n d s  f r i v o l o u s  o r  u n f a i r  t o  t h e  D i v i s i o n  o f  

I n s u r a n c e  f o r  p o s s i b l e  u n f a i r  c la im s  p r a c t i c e s  p r o c e e d in g s .  T h is  

m e a n s  t h a t  t h e  e m p lo y e r  o r  i t s  i n s u r e r  m u s t  b e  p r o v id e d  a n  

o p p o r t u n i t y  t o  r e s p o n d  t o  t h e  c h a r g e  t h a t  a  p a r t i c u l a r

c o n t r o v e r s i o n  i s  f r i v o l o u s  o r  u n f a i r  a n d  t h e  B o a rd  m u s t  m ake  som e 

s o r t  c f  d e c i s i o n  b a s e d  o n  f i n d i n g s  o f  f a c t  a n d  c o n c l u s io n s  o f  la w .  

I n  o r d e r  t o  d o  s o ,  t h e  B o a rd  m u s t  h o ld  a  h e a r i n g .

s e c t i o n  9 o f  CSSB 2 19  am d e l e t e s  t h e  o p p o r t u n i t y  f o r  

h e a r i n g  a n d  e x p l a n a t i o n  b y  r e q u i r i n g  r e f e r r a l  b y  t h e  W o r k e r s '  

C o m p e n s a t io n  D i v i s i o n  s t a f f  (w h o  d o  n o t  h a v e  t h e  a u t h o r i t y  t o  h o ld  

h e a r in g s )  o f  " a p p a r e n t l y  f r i v o l o u s  o r  u n f a i r "  c o n t r o v e r s i o n s .  I n  

s h o r t ,  t h e r e  n e e d  b e  n o  f i n d i n g  t h a t  i n  f a c t  t h e  c o n t r o v e r s i o n  i s  

u n f a i r  o r  f r i v o l o u s  —  i t  n e e d  o n l y  a p p a a r  t o  b e  s o .  A s  a r e s u l t ,  

t h e  r e s p o n s i b i l i t y  f o r  h e a r in g  a n d  d e c i d i n g  i f  a  c o n t r o v e r s i o n  i s  

f r i v o l o u s  o r  u n f a i r  i s  s h i f t e d  t o  t h e  D i v i s i o n  o f  I n s u r a n c e .

Some q u e s t io n s  h a v e  b e e n  r a i s e d  t h a t  t h i s  c o n s t i t u t e s  a n  

u n c o n s t i t u t i o n a l  d e p r i v a t i o n  o f  p r o p e r t y  ( l i c e n s e  a s  a n  a d j u s t o r  

o r  i n s u r e r )  w i t h o u t  d u e  p r o c e s s .  H o w e v e r ,  t h e  D i v i s i o n  o f

I n s u r a n c e  m u s t  provide hearings; t h e  d i f f i c u l t y  l i e s  i n  t h e  

im p r i m a t u r  g i v e n  b y  t h e  D i v i s i o n ' s  r e f e r r a l  o f  " a p p a r e n t l y
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f r i v o l o u s  or unf ai r"  c on tr o v e r s i o n s  and th e lack of e x p e r t i s e  in 

this a r e a  in the  D i v i s i o n  of Insurance.

5. C o n f i d e n t i a l i t v  of Medical R e c o r d s . U nt il  the c u r re nt  

admin i st ra ti on , workers' c o m p en sa ti on  records w e r e  c o n s i d e r e d  in 

the n a t u r e  of l i t i g a t i o n  records, o p e n  to p u b l i c  inspection. 

B e c a u s a  a n  e m p l oy ee  w h o  claims c om pe n s a t i o n  from the e m p l o y e r  (not 

the government) p l a c e s  his medical c o n d i t i o n  in controversy, it was 

felt t h a t  t h e  e m p l o y e e  w a i v e d  his p r i v a c y  i nt erests in his records, 

j u s t  as h e  w o u l d  in a p ersonal i njury lawsuit. Workers' 

c o m p e n s a t i o n  p r o c e e d i n g s  are in fact a s u b s t i t u t e  for la wsuits 

a g a i n s t  t h e  e m p l o y e r  (in some states t h e y  are still f il ed  as 

l a w i u i t s  b e f o r e  a court); t h e r ef or e the m e d i c a l  reco rd s  w e r e  

e x e m p t e d  f r o m  e v i d e n t i a r y  claims of privilege, e x ce p t w h e n  a 

p r o t e c t i v e  o r d e r  w a s  granted. In m y  own r e c o l l e c t i o n  as a former 

B o ar d h e a r i n g  officer, such p r o t e c t i v e  o rd er s h a v e  b e e n  g r a n t e d  by 

t h e  B o a r d  w h e n  sensitive, u n r e l a t e d  i n f or ma ti on  wa s c o n t a i n e d  in 

m e d i c a l  records.

T h e  p r e s e n t  a d m i n i s t r a t i o n  has t a k e n  the p o s i t i o n  that 

t he m e d i c a l  r e c o r d s  are eq ui va l e n t  to g o v e r n m e n t - p r o d u c e d  m e di ca l  

r e c o r d s  (as t h o s e  p r o d u c e d  at A P I  o r  P ublic Health) a nd are 

t h e r e f o r e  c o n f i d e n t i a l  e x cept to the p a r ti e s d i r e c t l y  i n v o l v e d  in 

a proce e di ng . A s  a result, an e mployer c ould n ot o b tain a c c e ss  to 

m e d i c a l  r e c or ds  of an e m pl o ye e' s p r i o r  workers' c o m p e n s a t i o n  

injuries. S e c t i o n  7 a ttempts to strik e a m i d d l e  g r o u n d  b e t w e e n  

t he se  positions. The e m p l o y e r  is g i ve n access t o  t h e  e mp lo ye e' s
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r e c o r d s  of p r i o r  injuries, b u t  only af t er  an injury occur s  and 

a f t e r  t he e m p lo ye e signs a medical information release.

T here is, however, no incentive for the employee to 

c o n s e n t  to a medic a l release. The employee is n ot s an ct io n ed  for 

fail ur e to give a medical release; n o t h in g in the statute pe na l iz es  

t h e  e m p l o y e e  for refusing to give a release. Th is  m e a n s  t ha t the 

e m p l o y e e  m a y  c o n ti nu e  in h is p r o c e e d i n g  and, in fact, most likely 

w i l l  c o n t i n u e  w h i l e  the employer remains blind. T h e r e  is no 

a d v a n t a g e  t o  the em ployee to release t he information.

T he other p r o b l e m  is that, in order t o  d o c u m e n t  a pr io r 

i n ju ry  for Secon d  Injury Fun d purposes, (the S e c o n d  In jury Fund 

r e i m b u r s e s  employers w ho h i r e  or r e t ai n p r e v i o u s l y  injured 

employees, p r o v i de d they possess w r i t te n r e c o r ds  of the p r i o r  

i n ju ry  and d i s a b i l i t y  b e f o r e  the second d i s a b l i n g  i n j u r y ) , the 

e m p l o y e r  m u L t  have access to medical reports b e f o r e  an injury 

o c c u r s .

Ultimately, this section p r e se nt s a p o l i c y  question: 

s h o u l d  workers' com pe ns a ti on  b e  r e g a rd ed  as s o m e th i ng  of a quasi- 

g o v e r n m e n t a l  e n t it le me nt  program, m e r e l y  fu nded b y  employers, 

w h e r e i n  t he claimants hav e c e rt ai n p r i v ac y rights? or shoul d it 

b e  r e g a r d e d  as a c la im  against the emp lo ye r  co n du ct ed  in a neutral 

q u a s i - j u d i c i a l  forum in which the cl ai ma nt  asser t s h i s  rights 

a g a i n s t  t he emp lo ye r and the e m p lo ye r def en ds  h i m s e l f  a g ai n st  the 

e m p l o y e e ' s  claims? The arg um en t is made th at  the p r o s p e c t  of 

p u b l i c i z i n g  medical conditions is a det er re nt  to w o r k e r s  filing 

claims; h o w  that a rgument is v i e w e d  depends on the w h e th er  workers'
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c o m p e n s a t i o n  is se en  as a n on - ad ve rs ar ia l  e n ti t le me nt  p r o g r a m  or 

a s u b s t i t u t e  for litigation w h ic h is n o ne t he le ss  a d ve r sa ri al  in 

nature. A s  t h i s  is a p o l i c y  judgment, no o p i ni on  is exp re s se d 

r e g a r d i n g  thi s section.

6. R ec re ational Activit ie s at N o n - r e m o t e  S i t e s . (Softball 

bill). I n  L e S u er -J o hn so n v. Rollins, Burdick. H u n t e r . 8 0 8  P . 2 d  

2 6 6  (Alaska 1991) the A l a s k a  Supr em e court ruled tha t an employee 

p l a y i n g  o n  h e r  e m p l oy er -s po ns o re d 3oftball te am  was c o v e r e d  by 

w o rkers' c o m p e n s a t i o n  while she played. T he court found t h a t  the 

e m p l o y e r ' s  p a y m e n t  of league fees to secu re  a field and r e f er e e and 

p u r c h a s e  of jerseys, equipment, and e n c o u r a g e m e n t  t o  play 

c o n s t i t u t e d  s u ff ic i en t e m p l o y e r - p r o v i d e d  f acilities and em pl o y e r  

s a n c t i o n  o f  t h e  act i vi ty  to e x te nd  coverage. S e c t i o n  13 of CSSB 

2 1 9  a m  a tt em p t s  to reve r se  the Supreme Cour t' s r u l i n g  b y  e x e m p ti ng  

from c o v e r a g e  emp lo ye r s po nsored recr ea t io na l a ct iv i ti es  at n o n­

rem o t e  sites n o t  owned or leased b y  the employer. I f  p a r t i c i p a t i o n  

w a s  r e q u i r e d  as a term of employment, the ac ti vi ty  w o u l d  be 

i n c l u d e d  in coverage. This is an at t ra c t i v e  m ea n s of r e v e r s i n g  

w h a t  is a l mo s t u niversally rega r de d as a po or  decision; however, 

it p r e s e n t s  a p r o b l e m  b y  creating a n e w  c a t e go r y of e mp lo y me nt  

sites: n o n - r e m o t e  sites. N o n - r e m o t e  is no t defined; s i nc e the 

d r a f t e r s  c h o s e  not to use "not a re mote site" it m a y  bs a r g ue d that 

s o m e t h i n g  o t h e r  than all sites except remo te  s ites was intended. 

N o n - r e m o t e  m a y  be c on si de re d as relative to the e mp lo y m e n t  site. 

Thus, e m p l o y e r  sponsored ac ti vi ti es  at sites which, w h i l e  not 

r e a l l y  remote, are yet not "non-remote" ma y  be covered. The
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o b v i o u s  e x a m p l e  i3 a n  e m p l o y e r - s p o n s o r e d  f i s h i n g  c h a r t e r .  W h i l e  

t h e  S t a t e  d o e s  n o t  g e n e r a l l y  d i r e c t l y  s p o n s o r  e m p l o y e e  r e c r e a t i o n a l  

a c t i v i t i e s ,  t h e  s t a t e  a s  p a r t  o f  o t h e r  p r o g r a m s  (e.g., N a t u r a l  

R e s o u r c e s )  s p o n s o r s  r e c r e a t i o n a l  a c t i v i t i e s .  I t  i s  a n  u n s e t t l e d  

q u e s t i o n  w h e t h e r  s t a t e  s p o n s o r e d  a c t i v i t i e s  i n  w h i c h  S t a t e  

e m p l o y e e s  p a r t i c i p a t e  w o u l d  b e  i n c l u d e d  w i t h i n  “e m p l o y e r - s p o n s o r e d "  

a c t i v i t i e s .

F o r  e m p l o y e r s  a n d  r e c r e a t i o n a l  g r o u p s  g e n e r a l l y ,  t h e  

d i f f i c u l t i e s  p r e s e n t e d  b y  L e S u e r - J o h n s o n  c o u l d  b e  g o t t e n  a r o u n d  b y  

u s i n g  s p o n s o r  p o o l s  t o  f u n d  l e a g u e s  i n s t e a d  o f  d i r e c t  f u n d i n g  o f  

e m p l o y e e  t e a m s ,  n o t  p a y i n g  f o r  e m p l o y e e s '  j e r s e y s ,  e t c .  A n d ,  

L e s u e r - J o h n s o n  c o n t a i n s  n o  s u g g e s t i o n  t h a t  n o n - e m p l o y e e  p l a y e r s  

b e c o m e  e m p l o y e e s  o f  t h e  s p o n s o r  d u r i n g  t h e  a c t i v i t y .  T h e  f e a r s  o f  

t h e  r e c r e a t i o n a l  c o m m u n i t y  m a y  b e  o v e r s t a t e d .

7. T h r e e  D a y s  f o r  c a s h . S e c t i o n  10 o f  C S S B  2 1 9  a m  a d d s  

t o  A S  2 3 . 3 0 . 1 5 5  w h i c h  s e t s  o u t  t h e  m e t h o d  a n d  t i m e s  f o r  p a y i n g  

c o m p e n s a t i o n .  T h e  a d d i t i o n  r e q u i r e s  t h a t  c o m p e n s a t i o n  b e  p a i d  i n  

t h e  f o r m  o f  a  n e g o t i a b l e  i n s t r u m e n t  w h i c h  m a y  b e  c a s h e d  w i t h i n  

t h r e e  d a y s  o f  i s s u a n c e .  F r a n k l y ,  f o r  t h e  S t a l e  t h i s  is i m p o s s i b l e .  

W o r k e r s '  c o m p e n s a t i o n  f o r  Sta+-e w o r k e r s  i s  p a i d  f r o m  B a r r o w  t o  

H o o n a h .  T h e  S t a t e  m a i n t a i n s  a z e r o  b a l a n c e  a c c o u n t  w i t h  K e y  B a n k  

f o r  p a y m e n t  o f  w o r k e r s '  c o m p e n s a t i o n  b e n e f i t s .  C h e c k s  d r a w n  o n  

K e y  B a n k  w i t h i n  t h e  S t a t e  o f  A l a s k a  m a y  n o t  a l w a y s  b e  c a s h e d  w i t h i n  

t h r e e  d a y s ,  beca us e a branch o f  t h a t  b a n k  m a y  n o t  b e  present: in t h e  

t o w n  o r  v i l l a g e  t o  w h i c h  t h e  c h e c k  is d e l i v e r e d .  T h e  o n l y  m e t h o d  

o f  c o m p l y i n g  w i t h  t h i s  s t a t u t e  is t o  p u r c h a s e  c e r t i f i e d  c h e c k s ,  o r
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in som e villages, postal m o n e y  orders, w h i c h  r e pr e se nt s u 

s i g n i f i c a n t  c o s t  to the State, not only in the cost of the 

i n s t r u m e n t  b u t  in t h e  a djustor time n e e d e d  to deal w i t h  this 

a d d i t i o n a l  requirement. The inclusion in t h e  sta tu to ry  section 

r e l a t i n g  to p e n a l t i e s  mu st  be p r e s u m e d  to c reate an in fe re n ce  that 

p a y m e n t  n o t  r e d u c i b l e  to cash in three days is late pay me nt  subject 

to t he 25% p e n a l t y  for late payment.

It s h ou ld  b e  sufficient to address the p r o b l e m  of out of 

s t at e i n s ur e rs  u s i n g  Seattle or H a r t f o r d  b a n k s  to r e q u i r e  that 

c h e c k s  for p a y m e n t  of c o mp en sa t io n to A l a s k a  r e s i d e n t s  to b e  drawn 

on A l a s k a n  b a n k  accounts.

8. Civil L ia bility for W o r k p l a c e  S afety I n s p e c t i o n s . 

S e c t i o n  11 of CS SB  219 am addresses the issue of civil li ab il it y 

for w o r k p l a c e  sa fety inspections b y  insurers or ad ju s to rs  created 

b y  t h e  s u p r e m e  C o u r t  in V a n  Biene v. E R A  Helicopters. I n c . . 779A
P.2 d  315 (Alaska 1989). This statute p r o p e r l y  b e l o n g s  in T i t l e  9. 

w h i c h  c o n t a i n s  the v a r i ou s l im itations on civil l i a b il it y  for 

ne gligence. The  specter of l ia bility for acts a nd o m i s si on s  in 

p e r f o r m i n g  su ch  in spections was an object of con ce rn  w i t h  the 

i n s u r a n c e  industry. H o w  m u c h  actual li ab ility exists for w or k p l a c e  

s a fe ty  in sp e c t i o n s  is a m a t t e r  of o p i ni on  and speculation. The 

S t a t e  is self-insured; wo rk p la ce  safety inspections b y  State 

a g e n c i e s  or St at e w o r k  places w o u l d  not be a ffected b y  this 

a m e n d m e n t .  T he alternative is to cease insurer or a d j u s to r 

p r o v i d e d  w o r k p l a c e  safety services until the l i a b il it y q u e st io n is 

fu ll y addressed.



L e t t e r  t o  Govern* H i c k e l
Re: C S S B  2.19 a m

M a y  29, 19 9 1
P a g e  14

9 . V o l u n t e e r  Emergency M e d i c a l  T e c h n i c i a n s  as state 

E m p l o y e e s . S e c t i o n  12 and S e c t i o n  16 t o g e t h e r  c r ea t e State 

l i a b i l i t y  for c o m p e n s a t i o n  p a i d  to v o l u n t e e r  E m e r g e n c y  Medi aa l 

T e c h n i c i a n s  w h o  are injured in the course and  s co pe  o f  employment. 

However, b e c a u s e  t h e  s e c ti on  uses the p h r a s e  ‘'within t he c o u r s e  and 

w i t h i n  t h e  s c o p e  of p r o v i di ng  services as a v o l u n t e e r  [EMT]" 

i n s t e a d  of " a r i s i n g  out of and in the c o ur se  of p r o v i d i n g  services" 

it u s e s  a different, and a r g u ab ly  narrower, te s t for work- 

r e l a t i o n s h i p  t h a n  all other em pl oy ee s c o v e r e d  b y  t h e  A la sk a 

workers' c o m p e n s a t i o n  act. In v i e w  of t he small n u m b e r  of EMT's 

c o v e r e d  b y  t h i s  section, a zero fiscal n o t e  w a s  a t t a c h e d  b y  the 

D e p a r t m e n t  of Administration.

T h i s  r e v i e w  does not addre ss  q u e s t i o n s  of general 

l e g a l i t y  w h i c h  m a y  be raise d in r e ga rd  to S e c t i o n  10, (paragraph 

7 above), as v i o l a t i v e  of A l a s k a  and i n t e r s t a t e  b a n k i n g  laws. No 

s e r i o u s  c o n s t i t u t i o n a l  issues are raised.

V e r y  tr ul y yours,

CHARLES E. COLE
A T T O R N E Y  G E N E R A L

C E C : K S K : m c



A m e r i c a n  A r b i t r a t i o n  A s s o c i a t i o n
Puget S o u n d  Plaza 

1325 4th Avenue, Suite 1414 
Seattle, WA 98101-2511 

Telephone: (2()(t) (>22-6-135 • Fax: (206) 343-5679

W a l B lacker.••Aiv-i ft/miI 1.1 I'h'it.icil!
.Uriel. MeadAT/vim.' Miwuyi'i

October 17, 1991

Re: 75 L390 0197 91

State of Alaska

Date Tiled: October 11, 1991 
Grievance: Preparation for contract 

negotiations

... :!:?XTSAT10K

?■ ■ 1991
Bruce Cummings 

Director 
State of Alaska 
Department of Administration 

Division of Labor Relations 
PO Box 110220 
Juneau, AK 99811-0220 

ph: 907 465 4404

Dear Mr. Cummings:

Enclosed please find a list of all American Arbitration Association Labor 
Arbitrators who are residents of the State of Alaska. Attached to the list of 
names please find a brief biographical summary of each arbitrator's 

qualifications.

The administrative fee for this service is $125.00. You will receive an 

invoice for that amount from our New York office.

We understand that no further services are requested from the Association at 
this time. Accordingly, we have closed this file. We look forward to serving 

you in the future.

Sincerely,

l i / U M  H u l t i ' L , .

Donna Miller 
Case Administrator

dm
Enclosures

ARBITRATION' • MEDIATION • FACT-FINDING • PUBLICATION • RIStAKCH • TRAINING
Offices: Atlanta • Boston • Charlotte • Chicago • Cincinnati • ClmTnnd • Dallas • Denver • Garden City. NT • Hartford • Honolulu » Houston • Ire me. CA Kansas City. MO • Los Angeles • Mia re. • Minneapolis * Naslnille • New Orleans • New York • Orlando • Philadelphia • Phoenix • Pittsburgh • Providence St. Usuis • Salt Like City • San Diego * ban Francisco • Seattle • Somerset Nl • Southfield. Ml • Syracuse • Washington DC • White Plains NT

Hesiauarterf - s t.i . \ .  .. y V .  l f \ v  O  "•



AMERICAN ARBITRATION ASSOCIATION ARBITRATORS 
WHO ARE RESIDENTS OF ALASKA

J.R. "Randy" Carr 
Charles Richard Decker 
Leonard F. Doherty 

William H. Erwin, Esq. 

Dennis Geary 

Vern E. Hauck 
Robert W. Landau, Esq. 

Clark R. Milne 
Raymond A. Nesbett, Esq. 

David H. Roderick, Esq. 

Jerry Thorn



AMERICAN ARBITRATION ASSOCIATION

OCCUPATION:

QUALIFICATIONS:

NAME:

FORMERLY:

EDUCATION:

CARR, J.R. "Randy" Anchorage, Alaska

State Administrator, Alaska

Neutral experience as former member of Department of Labor 
Relations Agency with "mini-NLRB11 jurisdiction over political 
subdivisions of Alaska, chairing hearings to decide unit 

clarification, unit determination/certification and unfair 
labor practice charges. Includes arbitration, mediation and 
conciliation in the public sector, construction and service 
industries, wholesale and retail industries, miscellaneous.

Management experience as former Director of Labor Relations, 
Department of Administration, State of Alaska, negotiating and 

administrating 11 major contracts with 9 unions statewide.

Labor experience as former negotiator for Alaska Public 
Employee's Association, participating in full contract 
negotiations for 8000 employees statewide. Adjunct professor, 

Chapman College. Guest lecturer, Alaska Pacific University, 

University of Alaska Juneau and Anchorage.

(Neutral) Chief, Wage and Hour Administration, Labor Standards 
and Safety Division, Alaska Department of Labor, 1983-86; 
1987-88; (Management) Director, Division of Labor Relations, 
Department of Administration, State of Alaska, 1986; (Labor) 

Negotiator, Alaska Public Employees Association, 1981;

Officer, United States Army, 1972-75.

Eastern Washington State College - BA 1972 
Pacific Lutheran University - KA (Human Relations) 1975 
National Judicial College, University of Nevada - Certificate 

in Administrative Law/Fair Hearings 1984

PER DIEM CHARGES: $550.00
Cancellation Fee: per diem within one week of hearing.



AMERICAN A RBITRATION ASSOCIATION

OCCUPATION:

QUALIFICATIONS:

NAME:

FORMERLY:

EDUCATION:

PER DIEM CHARGES:

DECKER, Charles Richurd Anchorage, Alaska

Arbitrator - Mediator

Served in binding arbitration for labor contracts in both the 
private and public sectors. Familiar with medical service 
delivery and food service operation. Consulted for labor and 

management in organizational problems in Alaska.
Contract Arbitrator: City of Anchorage & Firefighters; Alaska
Associated Industries & Pilots (Teamsters); Brinkerhoff 
Drilling Company & Roughnecks and Drillers; Matanuska Electric 

& IBEV; Sheffield Hotel & Hotel and Restaurant Employees; 
Municipality of Anchorage & Police Department.

Administrative Dean, Alaska Methodist University, 1977-79; 
Professor of Labor Relations, Golden Gate University;
Professor of Business Management, University of Alaska; 

Personnel Director, City of Anchorage, Alaska, 1970-72; 
Director of Personnel, Budget & Research, City of Boulder, 

Colorado, 1964-70.

University of California - BA Management 1949

University of Colorado - MPA 1970
Golden Gate University - PhD Public Management 1978

$450.00 in Anchorage
$450.00 for award writing and research
Expenses: outside Anchorage billed at cost



AMERICAN ARBITRATION ASSOCIATION

OCCUPATION:

QUALIFICATIONS:

FORMERLY:

EDUCATION:

PER DIFM CHARGES:

NAME: DOHERTY, Leonard F. Anchorage, Alaska

Educator - Arbitrator

Associate Instructor in Labor Relations and Economics,
Graduate School, LaVerne University, Chapman College 

(Elmendorf A F B , Anchorage), and Adjunct Instructor of Labor 
Relations, Alaska Pacific University since 1980. Chairman of 

Labor Board for Municipality of Anchorage. Extensive 
experience in contract negotiation and arbitration in public 

and private sector.
Permanent Arbitrator: Anchorage School District & Anchorage
Education Association.

Director of Labor Relations, Municipality of Anchorage, 
1976-80; Labor Relations Sector Coordinator, Alyeska Pipeline 
Co., 1976; Director of Labor Relations, ITT Arctic Services, 

1975-76; Director, Labor Relations & Personnel Staff Services, 
Office Product Manufacturing, Sales and Service Division, 
Sperry Rand (PA), 1970-75; Employee Relations Manager, 

Smith-Corona-Marchant (NYC), 1962-70.

New York University - BA 1958 
Fairleigh Dickinson University - MBA 1971

$300.00 (Grievance; Mediation/Factfinding; Interest/Expedited) 

Cancellation Fee: per diem plus expenses within three

business days.
Travel Ti m e : when hearing and travel on same day, no travel 
time charged. When travel not on same day as hearing, travel 

time is same as per diem charge.
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AMERICAN ARBITRATION ASSOCIATION

NAME:

OCCUPATION:

QUALIFICATIONS:

EDUCATION:

ERWIN, W i l l i a m  M . , Esq. 

A t t o r n e y

A n cho ra ge ,  A la s k a

Has re p re s e n te d  50% management and 50% u n io n s .  Has se rved  
as a r b i t r a t o r .  C o n t r a c t  A r b i t r a t o r ,  Anchorage N a t u r a l  
Gas and P lu m b e r 's  L o c a l ,  I n t e r n a t i o n a l  B ro th e rh o o d  o f  
E l e c t r i c a l  W orke rs , Chugach E l e c t r i c  A s s o c ia t io n ,  C i t y  
o f  Anchorage , Anchorage P o l i c e  D e p a r tm e n t ,  M u n ic ip a l  
L ig h t  and Power, B e nd ix  C o r p o r a t io n ,  T eam ste rs  L o c a l  
959, Homer E l e c t r i c  A s s o c ia t io n ,  U n i te d  B ro th e rh o o d  o f  
C a rp e n te rs .  E xp e r ien ce  as an a d v o c a te  and a r b i t r a t o r  
i n  ERISA lav?, p e n s io n  and employee b e n e f i t  p la n s .

U n i v e r s i t y  o f  C o lo rado  -  BA 1955 
U n i v e r s i t y  o f  W ash ing ton  -  LLB 1965

PER DIEM CHARGES: $800.00



AMERICAN ARBITRATION ASSOCIATION

NAME:

OCCUPATION:

QUALIFICATIONS:

FORMERLY: 

EDUCATION:

GEARY, Dennis Anchorage, A la ska

A r b i t r a t o r  -  M e d ia to r  -  H e a r in g  O f f i c e r

C h ie f  o f  Wage & Hour A d m in i s t r a t i o n ,  S ta te  o f  A la s k a  
s in c e  1990. E x p e r ie n c e d  i n  b o th  g r ie v a n c e  and i n t e r e s t  
a r b i t r a t i o n s  as a r b i t r a t o r ,  m e d ia to r  and h e a r in g  o f f i c e r .  
I s s u e s : d is c h a r g e ,  d i s c i p l i n e ,  wages, hou rs ,  o v e r t im e ,
jo b  c l a s s i f i c a t i o n s ,  a ss ig nm e n t o f  w o rk , s e n i o r i t y ,  
l a y o f f ,  w o rk  c o n d i t i o n s ,  re a s s ig n m e n ts ,  p ro m o t io n s ,  
le a v e ,  dues, h i r i n g ,  p e n s io n  & b e n e f i t s ,  management 
r i g h t s  and a r b i t r a b i l i t y .
P u b l ic  and p r i v a t e  s e c to r  e x p e r ie n c e  in c lu d e d  c o n s t r u c t i o n ,  
m in in g ,  o i l ,  t r a n s p o r t a t i o n ,  e d u c a t io n ,  p o s t a l ,  food  
s e r v ic e ,  a u to m o t iv e  and co m m u n ica t io n .

R e g io n a l S u p e r v is in g  I n v e s t i g a t o r ,  A laska  D epartm ent 
o f  L a b o r ,  1978-90 ; G r ie va n ce  Com m ittee  Chairman, A laska  
P u b l ic  Employees A s s o c ia t i o n ,  1 98 4 -8 6 ;  Advocate and 
H e a r in g  O f f i c e r ,  U .S . Army, 1973-75 .

U n iv e r s i t y  o f  Nevada-Reno -  BA 1972

PER DIEM CHARGES: $400.00



I

NAME:

OCCUPATION:

QUALIFICATIONS:

FORMERLY:

EDUCATION:

AMERICAN ARBITRATION ASSOCIATION

HAUCK, Vern E. Anchorage, Alaska

Educator - Arbitrator

Professor, School of Business, University of Alaska since 
1983. Teaches graduate courses in labor law, collective 

bargaining and arbitration. Has served as arbitrator in both 

public and private sector. Also has trained labor and 
management representatives in grievance handling and 
collective bargaining. Member, National Academy of 
Arbitrators. Author of articles on epilepsy and employment 

and the economics of discrimination.
Issues: transfer, demotion, discharge, resignation,
incompetence, arbitrability, scheduling, management rights and 

working conditions.
Permanent Arbitrator: State of Alaska & APEA; Municipality of
Anchorage & AMEA; FAA & Air Traffic Controllers; Alascom & 

Teamsters, Local 959.

Associate Professor, School of Business, Duquense University, 

1980-83; Associate Professor, School of Business & Public 
Administration, University of Alaska, 1975-80; Research 

Assistant, Industrial Relations, University of Iowa, 1971-74; 

Industrial Relations Assistant, Northwestern Glass Co., 

1967-71.

Washington University - BSA Personnel 1967 
Iowa University - Ph.D. Industrial Relations 1974

PER DIEM CHARGES: $450.00



AMERICAN ARBITRATION ASSOCIATION

NAME:

OCCUPATION:

QUALIFICATIONS:

FORMERLY:

EDUCATION:

LANDAU, Robert W.f Esq. Anchorage, Alaska

Attorney - Arbitrator - Mediator

Sole practitioner since 1988. Practice is limited to 
administrative hearing officer work for various stace and local 
agencies. Considerable experience as state mediator and 

hearing officer in public sector labor disputes.
Issues: contract interpretation/application, discharge,
discipline, discrimination, job class rates, management rights, 
overtime, wages, mandatory/discretionary subjects of 

bargaining, unilateral implementation of contract changes, 
public sector interest mediation, safety and health primarily 

in fire education, sanitation, public works, all types of 

public employees. Fluent in Spanish.

Deputy Commissioner of Labor, Alaska Department of Labor,
1983-37; Assistant Attorney General, Alaska Department of Law, 
1980-83; Attorney, Law Offices of Thomas R. Tatka, 1979-80; Law 

Clerk, Superior Court Judge Seaborn Buckalew, 1978-79.

Amherst College - BA 1974
University of Virginia Law School - JD 1978

PER DIEM CHARGES: $600.00



AMERICAN ARBITRATION ASSOCIATION

OCCUPATION:

QUALIFICATIONS:

NAME:

FORMERLY:

EDUCATION:

PER DIEM CHARGES:

MILNE, Clark R. Fairbanks, Alaska

Engineering Manager - Arbitrator

Director of Maintenance & Operations for the Northern 
District, Alaska Department of Transportation & Public 

Facilities.
Issues: arbitrability, contract interpretation/application,
discharge, discipline, discrimination, jurisdictional 

disputes, management rights, overtime, scheduling of work, 

seniority/ability, wages.
Industries: construction, federal sector, manufacturing,
mining, petroleum, rubber, service industries, stone/quarry, 

transportation, public works.
As trained industrial engineer, conducted time and motion 
studies in manufacturing and construction. Industries: 

rubber/tire valve press and assembly, die casting stations, 

screw machine and milling machine work studies.

Operations Manager, Arctic Slope Consulting Group, 1988-91; 
Chief Civil Engineer, Fairbanks North Star Borough, 1985-88; 

Construction Manager, Jordan Construction (Fairbanks),
1984-85; Superintendent Project Engineer, Kiewit Construction 

(Fairbanks), 1981-84; Superintendent Project Engineer, Peter 

Kiewit So n s’ Company (Anchorage), 1977-80; Induscrial 

Engineer, Eaton Corporation (Ohio), 1973-75.

Cornell University - BSIE 1973 
University of Alaska - MSCE 1977 
University of Alaska - MS Engrg. Mgmt. 1977

$400.00
Cancellation F e e : 1/2 per diem if notice is received less

than 48 hours before scheduled date and time.



AMERI C A N  ARBITRATION ASSOCIATION

NAME:

OCCUPATION:

QUALIFICATIONS:

FORMERLY:

EDUCATION:

PER DIEM:

NESBETT, Raymond A., Esq. Anchorage, Alaska

Attorney - Arbitrator

General practice of law and arbitration, served as arbitrator 
in hotel, restaurant, trucking, catering, education, telephone, 

oilfield supply and services as well as state employment 

areas.

Associated with Burr, Boney & Pease, 1965-69.

University of Alaska - BA 1961 
Cornell Law School - LLB 1964

$800.00
Per diem for eight (8) hours of hearing. Less than eight (8) 

hours at hourly rate of $125/hour.



AMERICAN ARBITRATION ASSOCIATION

OCCUPATION:

QUALIFICATIONS:

NAME:

FORMERLY:

EDUCATION:

PER DIEM CHARGES:

RODERICK, Dav id  M . , Esq. A n cho rage , A laska

A t to r n e y  a t  Law

A r b i t r a t i n g  s in c e  1948, e x c e p t  w h i l e  employed w i t h  F e d e ra l  
G overnment. Has a r b i t r a t e d  d is p u t e s  ra n g in g  from  c o n t r a c t  
i n t e r p r e t a t i o n s  (h o u rs  and w o rk in g  c o n d i t io n s )  to  wage 
d is p u te s  based on econom ic d a ta  b o th  i n  the  S ta te  o f  W ash ing t 
and the  S ta te  o f  A la s k a  p r i o r  to  1977. A r b i t r a t e d  u nd e r  
la b o r  c o n t r a c t  be tween P a c i f i c  M a r i t im e  A s s o c ia t io n  & 
I n t e r n a t i o n a l  Longshoremen and Warehousemen's U n io n ;  1948-58 , 
W ash ing ton  S ta te  L e g i s l a t o r ;  1948-1952 , T ru s te e  & B u s in e ss  
Agen t f o r  O f f i c e  Employees I n t e r n a t i o n a l  Union AFL 1948-49 . 
P r e s e n t ly  (1985) a g a in  a p r i v a t e  A t t o r n e y  and a r b i t r a t o r .

C h ie f  C ou nse l,  A la s k a  R a i l r o a d ,  1 97 7 -8 5 ;  P r i v a te  P r a c t i c e  
o f  law 1973-77 ; G e n e ra l  C o u n se l,  A la s k a  S ta te  H ous ing  
A u t h o r i t y ,  A la s ka  H o u s in g  F inance  C o r p o r a t io n ,  1971 -73 ; 
P r i v a t e  P r a c t i c e  o f  Law, S e a t t l e ,  W ash in g to n , 196 0 -7 0 ;
Rod & Coney, 1956-60 ; W eyer, R o d e r ic k ,  S c h ro e te r  & S te r n e ,  
1949-56.

U n i v e r s i t y  o f  W ash ing ton  -  BA 1947 
U n i v e r s i t y  o f  W ash ing ton  -  JD 1954

$450.00
i  c a n c e l l a t i o n  fe e  i f  l e s s  th a n  t h r e e  (3) days n o t i c e .



AMERICAN ARBITRATION ASSOCIATION

OCCUPATION:

QUALIFICATIONS:

NAME:

FORMERLY:

EDUCATION:

PER DIEM CHARGES:

THORN, Jerry Anchorage, Alaska

Arbitrator - consultant

Arbitrator in public and private sectors.
Issues: absenteeism, arbitrability, classification,
compensation, contract interpretation, discharge, discipline, 

dishonesty, drug and alcohol testing, insubordination, job 
performance, job posting, layoff, leave, management rights, 
past practice, pension, probation, recall, seniority, sexual 
harassment, transfer, mediation of bargaining, impasse, fact 
finding. Also Taft-Hartley trustee deadlock and plan 

participant appeal.
Industries: bar and restaurant, dairy, hotel, fishing,
printing, railroad and retail, as well as administrative 
government, fire, police, school district, state troopers, and 

utilities.
Adjunct lecturer on graduate and undergraduate labor- 
raanagement relations course, University of Alaska. Member and 
chairman, Anchorage Municipal Employee Relations Board. 

Consultant on industrial relations, Carrs Quality Centers 

since 1981.

Director of Personnel & Labor Relations, Carrs Quality 
Centers, 1967-79; Union Representative RCIA, 1956-66.

Willamette University - BA 1950

$480.00
Cancellation F e e : $400.00 if less than 72 hours notice (three

days excluding Saturday and Sunday).
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Position Statement

SB 16," Employees right to strike"

The Alaska Association of Elementary School Principals supports the idea 
of finality in the bargaining process and recommend that the sunset clause 
on the current law authorizing strikes be extended for one year. During 
that time period, a task force appointed by the legislature should be 
formed to examine alternatives to the question of finality in the 
bargaining process and bring recommendations back to the legislature for 
their consideration and action.
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S e rv in g  A la s k a n  E d u c a t io n

November 5, 1991

The Honorable Drue Pearce, Chair 
Senate Labor and Commerce Committee 
Alaska State Legislature 
PO Box V
Juneau, Alaska 99801 

Dear Senator Pearce:
I appreciate the position of the proponents of SB 16, "An act including 
public school employees in the Public Employment Relations act." 
However, I believe that a "level playing field" was not afforded to 
those members of the public who may have offered an opposing point 
of view at the October 31 st Labor & Commerce Committee hearing on 
SB 16.

In light of this unfortunate circumstance, I want to thank you and the 
members of the committee for your patience in allowing me to vent my 
frustration and offer AASB's present position ot, SB 16. As I 
mentioned during the hearing, AASB's Annual Conference will be 
held during the 9th—12th of November at which time its vo ing 
delegates will establish a formal position on SB 16.

As school boards around the state attempt to frame the issue of labor 
relations and the right to strike, they are continually drawn back to the 
cost of providing a quality public education experience for young 
Alaskans. From a school board's perspective, inflation and the 
increasing fixed costs of educating our youth, and the reality of 
inadequate state funding present a very dim financial picture.

Consider further the inability of school boards to address cost 
containment in a significant way due to legislative mandates that 
apply to personnel, benefits, leaves, lay otf, etc. They really have 
little latitude in what they can do. Those limitations coupled with the 
ability of employee groups to leverage demands by the threat of a 
political and economic weapon - the unlimited right to strike - put 
school boards in a tough spot. Our children will be the losers.

S merely,

<r ~ ^ - -----
Carl F.N. Rose,
Executive Director



A S S O C I A T I O N  O F  A L A S K A  S C H O O L  B O A R D S
316 W. 11th St. • Juneau, Alaska 99801-1510 • (907)586-1083

M E M O R A N D U M

To: Rod Mourant, Office of Sen. Drue Pearce

From: Carl Rose, Executive Director 

Date: January 21, 1992 

Re: S B  16 Testimony

Rod, these are the school board members who wish to testify on SB 16. Some of them 
may not have access to an LIO (Akiak, Galena). Can you set them up with a bridge?

Gene Redden, Fairbanks School District 
Carole Huntington, Galena School District — ~ £> S'Co -  / 3  

Carol Stolpe, Anchorage School District 
Pam Hjorteset (or alternate), Ketchikan School District 
Fred Shields, Haines School District 
Ed Tollman, Copper River School District (Glennallen)
Edith Vorderstrasse, North Slope School District (Barrow)
Reggie Joule (or alternate), Northwest Arctic School District (Kotzebue)
Tom Wood, Petersburg School District 
Bill Messmer, Wrangell School District
Mike Williams (or alternate), Yupiit School District (Akiak) —- J £ s'" <£



November 6, 1991

Senator Drue Pearce, Chairperson 
Labor and Commerce Committee 
3111 C Street, Suite 535 
Anchorage, AK 99503

Dear Senator Pearce:

It has been brought to our attention that SB 16, the bill to remove 
the sunset clause from SB 16 was heard before your committee, Thursday, 
October 13, 1991, and that audio conference testimony was available only 
to a few select organizations.

Further, it was told to me that the executive director of NEA made 
the statement, since the Alaska Association of School Administrators and 
the Association of Alaska School Boards were not present, they must be 
supporting the legislation, this is far from the truth!

Senator Pearce, as you well know, this issue has been debated 
intensely for several years. We do have a position on SB 16 and will be 
providing testimony when we are apprised of the opportunity through the 
hearing process.

If, we believe, that the public process is to work, then we must be 
informed and be given the opportunity to debate the issue on the same 
level as the other interested organizations.

I respectfully request we be placed on your notification list for all 
future hearings regarding SB 16 and that a transcript of this past hearing 
be sent to our office.



S e n a to r  D ru e  P ea rce P a ge  2

For your information, I am enclosing a resolution passed during the 
October meeting of the Alaska Association of School Administrators 
regarding this issue.

Sincerely,

Stephen T. McPhetres 
Executive Director

Enclosure
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A L A S K A  A S S O C I A T I O N  O F  S C H O O L  A D M I N I S T R A T O R S
320 Fourlh Slfonl • Sullo 400 • Juno.ui, Alaska 09001-1101 • (907)500-9702 • FAX (907) 500-5079

6-92 A 
LABOR RELATIONS

WHEREAS; the 1990 Legislature placed public school employees under the 
Public Employees Relations Act and granted them the right to strike under 
Senate Bill 15; and

WHEREAS; collective bargaining and employee relations have not been 
enhanced by this statutory change; and

WHEREAS; strikes and threats of strikes by public school employees are 
detrimental to the education of Alaska's young people; and

WHEREAS; this legislation has a two-year sunset provision;

NOW THEREFORE BE IT RESOLVED; that the Alaska Association of School 
Administrators actively supports the sunset of the Senate Bill 15 
legislation.

1 0/91
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A L A S K A  A S S O C IA T IO N  O F  S C H O O L  A D M IN IS T R A T O R S

F O R  L E A R N IN G

326 Fourth Slreot • Suite 408 • Juneau, A laska 99801 • (907)586-9702

Position Statement

SB 16 School Employees Right to Strike

The Alaska Association of School Administrators passed a resolution at 
their October conference in opposition to the removal of the sunset clause.

Rationale:

We believe that a strike will have a devastating effect on the education of 
the children in the community which the strike occurs.

We believe that in the age of state and national education reform 
movements where site based management, shared decision making, 
strategic planning and collaborative negotiations are becoming the norm 
and not the exception, the resolution of conflict is becoming more and
more possible without the threat of strike.

We further believe that collective bargaining and employee relations have 
not been enhanced by this statutory change.

We believe that a strike is not in the best interest of children anJ
education, therefore it should not be a part of the negotiations process.
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S e rv in g  A la s k a n  E d u c a t io n

November 5, 1991

The Honorable Drue Pearce, Chair 
Senate Labor and Commerce Committee 
Alaska State Legislature 
PO Box V
Juneau, Alaska 99801 

Dear Senator Pearce:

I appreciate the position of the proponents of SB 16, "An act including 
public school employees in the Public Employment Relations act." 
However, I believe that a "level playing field" was not afforded to 
those members of the public who may have offered an opposing point 
of view at the October 31st Labor & Commerce Committee hearing on 
SB 16.

In light of this unfortunate circumstance, I want to thank you and the 
members of the committee for your patience in allowing me to vent my 
frustration and offer AASB's present position on SB 16. As I 
mentioned during the hearing, AASB's Annual Conference will be 
held during the 9th—12th of November at which time its voting 
delegates will establish a formal position on SB 16.

As school boards around the state attempt to frame the issue of labor 
relations and the right to strike, they are continually drawn back to the 
cost of providing a quality public education experience for young 
Alaskans. From a school board's perspective, inflation and the 
increasing fixed costs of educating our youth, and the reality of 
inadequate state funding present a very dim financial picture.

Consider further the inability of school boards to address cost 
containment in a significant way due to legislative mandates that 
apply to personnel, benefits, leaves, lay off, etc. They really have 
little latitude in what they can do. Those limitations coupled with the 
ability of employee groups to leverage demands by the threat of a 
political and economic weapon - the unlimited right to strike - put 
school boards in a tough spot. Our children will be the losers.

Carl F.N. Rose,
Executive Director
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J a n u a r y  10, 1992

Sen. Drue Pearce  
A laska  S t a te  Legis la tu re  
P.O. Box V 
J une au ,  AK 99811

.IllNEAU OFFICE10!) MUNICIPAL WAY, SUITE JUNEAU. ALASKA 00801(907) 586*3090 FAX. (007) SHOT'7'l'l

FAIRBANKS REGIONAL OFFICE102 2118 CUSIIMAN STREETFAIHHANKS. ALASKA 0 0 7 0 1  

(00 /) <lf>M'l35 FAX:(9()7) 'ISO 2150

Dear Drue:

NEA-Alaska  is looking fo rw a r d  to working  closely with you du r ing  the upcoming 
session on the many im por tan t  educat iona l  issues f ac ing  the Alaska State Legislature.

As President  of  NEA-Alaska  I am pleased to introduce< 
has  recent ly  joined NEA-Alaska  as our  execut ive directoT" 
relat ions.

to^Vernon Marshal l  who rtmrnnnenl

As a fo rm er  classroom teacher ,  Arkansas  Educa t ion  Association S t a f f  McnVbcr, and 
Congressional  Aide  to Congressman R a y  Thor ton  of  Arkansas ,  Vernon hasr s igni f icant  
experi ence  in pub l ic  school f u n d in g  and  educat iona l  pol icy at  the l o c a l , / t a t e ,  and 
na t iona l  gove rnm en t  levels. We an t i c ip a te  tha t  Vernon  will be a valuajjfle resource to 
you on pol icies e f f e c t ing  our  Alaskan publ ic  school s tudents  and  pub l ic  school 
employees.

Vernon  plans to have a personal meeting wi th  you in the  verj^, 
mutua l  inte res ts  and  concerns.

fear  fu tu re  to discuss

NEA-Alaska  is co n f id e n t  you will f ind  Vernon  to be ail open, th ough tfu l ,  and  posit ive 
advoca te  fo r  q ua l i ty  schools in Alaska.  V/c look fopward to con t inued  product ive 
comm unica t io ns  wi th  you, your  s ta f f ,  and  the o^Ker members  o f  the Alaska State 
Legis la ture.

Sincerely,

iL
Don Obcrg

ce: B o a r d /S t a f f LECM/Vernintr/dl

7  n

c ;>



NEA-ALASKA Nn'0 ,SEI

ANCHOR AGF. REGIONAL OFFICE JUNEAU OFFICE FAIRBANKS REGIONAL OFFICE

Mil W 83KD avenue ANCHORAGE, ALASKA 99603 (9(17) 27'l 0536 FAX: (907) 27'l 0551
I OF. MUNICII’AI. WAY, SUITE .(07 iJUNFAl.1, ALASKA 99801 (907) 586-3090 FAX: , H)7) 586 27'l'l

2118 CUSHMAN STREET FAIRBANKS. ALASKA 99701 (907) 'I5<M'I35 I AX:(907) 056-2159

November  4, 1991

Sen. Drue  Pearce, Cha i r  
Senate  Labor  & Commit tee  
3111 C Street  #525 
Anchorage ,  A K  99503

Dear  Drue:

On b e ha l f  of  NEA-Alaska  I want  to thank  you for  your  coopera t ion  hedul ing
the recent  Labor  & Commerce hea r ing  on SB 16. As you know, this  cu la r  issui
is one of  the highest  pr io r i t ies  of  NEA-Alaska  and  publ ic  school employees 
th roughou t  the state.

We arc  especial ly  apprec ia t iv e  of  your  support  fo r  this issue a nd  your  wil l ingness  
to have the Labor  and  Commerce Commit tee  act  on it ear ly  in the upcoming 
session.

I know tha t  some of  our  tes t imony may have dup l ica ted  ea r l ie r  tes t imony but  I am 
sure tha t  this  emphas izes  the impor tance  of  this  issue.

T ha nks  f o r  your  help, Drue. I app rec ia te  it.

Sincerely,

Bob Manners  
Execu t ive  Di rec to r

cc: Don Oberg,  President
NEA-Alaska
Belinda Daniels ,  President  
Anchorage  Educa t ion  Association

LE04/SblC/dl
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T E A C H E R  C O L L E C T IV E  B A R G A I N I N G  I N  A L A S K A  U N D E R  P E R A
1 9 9 1 - 9 2

Percent  Change  in Base 
Barga in ing  U n i t  Status  Salary Over  1990-91

Adak S 3.0
Alaska  G a tew ay B
Aleut ian  East TA 0.0
Aleut ian Region 2
Anchorage A
A nne t te S 3.0
Bering S t r a i t M
Bristol Bay S 1.3
Cent ra l ized  Cor respondence S 6.7
C ha tham S 2.0
Chugach S 6.0
Copper  R ive r S -1.0
Cordova S 2.0
Cra ig S 2.0
D c l ta /G ree lv M
D il l ingham -  S 4.0
F a i rba nks s 3.5
Galena 2
Haines s -5.0
Hoonah — s 4.5
H y da bu rg s -5.5
Id i t a rod s 2.0
Juneau s 2.0
Ka kc s 5.0
Kashunamiu t •)
Kcnai s 7.7
Ke tch ikan TA 2.0
Klawock s 2.0
Kodiak A
Kuspuk •>
Lake and Peninsula S 1.6
Lower Kuskokwim s 2.0
Lower Yukon s 2.0
Matanuska-Sus i tna s 5.8
Mount  Edgccumbc s 5.0
Nenana s 2.5
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Nome S 3.5
Nor th  Slope S 5.1
N or thwes t  Arc t ic s -4.5
Pel ican s 3.0
Pe te rsburg s 5.0
Prib i lofs s 0.0

Rai lbc l t s 0.0

St.Mary’s s 0.0

Sitka s 1.5
Sk a e w a v B
Southeas t  Island s 2.5
Southwest  Region s 2.7
T a n a n a s 0.0

U na laska s 3.1
Valdez s 2.0

Wrangell s 2.5
Y a k u ta t s 3.0
Yukon Flats A
Y u k o n - K o y u k u k s 2.0

Yuniit 9------------------------ :---------------
AV ERA GE:  2.2

Source: NE A-A iaska Research

P Prepar ing 0

B Bargain ing 2

M Mediat ion 2

A A rb i t r a t ion 3
SK Str ike 0

PA Post- \ r b i t r a t i o n 0

TA T en ta t ive  Agreement 2

S Settled 42
? Status  Unknow n 5



Alaska State Legislature
Senator Drue Pearce, Chair 
Senator Virginia Collins, Vice Chair 
Senator Dick Eliasori 
Senator Rick Halford 
Senator Jay Kerttuia

SENATE LA BO R  AN D  COM M ERCE  
COM M ITTEE

WHILE IN JUNEAU P.O.BOXV
JUNEAU, ALASKA 99811 
(907) 465-3844

3111 C STREET, SUITE 150 
ANCHORAGE, ALASKA 99504 
(907) 561-2018

TO: All S enators

FROM: Drue Pearc

DATE: F e b r u a r y  3, 1992

RE: SB 16 E d u c a t i o n  E m p l o y e e  Co ll e c t i v e  B a r g a i n i n g

This c o r r e s p o n d e n c e  a r ri ve d a ft er  SB 16 m o v e d  f r o m  t h e  L ab o r & 
C o mmerce Committee. Dr. L a ur se n w as u n a b l e  t o  t e s t i f y  d u r i n g  the 
t e l e c o n f e r e n c e d  h e a r in gs  on the legislation. F or this r e a s o n  I am 
calling his co rr es p o n d e n c e  to y o u r  attention.
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W e s i E  V a l l e y  H u g h .  S c  t o o l
3 8 0 0  G eist Road •  Fairbanks. A laska 997 0 1  •  (9 0 7 ) 4 7 9  4221

January 2 8 ,1 9 9 2

Senator Drue Pearce ChairmanLabor and Commerce Committee Seventeenth Alaska State Legislature Capitol, Room 113 Juneau, A K  99801-1182
Dear Senator Pearce:

On Friday, 24 January, there was to have been a Legislative Teleconference in Fairbanks at the Denali Bank Building concerning Senate B ill 16, Education Employee Collective Bargaining. I learned o f it Thursday evening, prepared a written statement to be shared and met at the prescribed time only to learn that the teleconference had been cancelled. I was upset. When I learned there would be other opportunities to be heard, I was forgiving. Then, 1 learned that they would take place during times I would have to be in my classroom teaching. In fact, planned or unplanned, your lack o f  concern for those o f us in the trenches who want to contribute, are now excluded from the teleconference process. I ’m furious!
So now I find I must once again sit down and articulate my concerns via letter.
I speak in strong opposition to S B -16. “ Teachers”  should not be provided the right to strike, as the real loser, once again, w ill be our students. I f  passed, S B -16 would only provide that “ right”  to governing bodies, teachers’ associations and unions. Many teachers, who may be “ represented”  by unions only because o f  closed shop or agency fee agreements negotiated by a few, but who may vehemently oppose such action or direction, will not be heard. No one-person, one-vote applies to these autocratically operated group actions.
I f  the right to str ike is issued, then strike exercises would decidedly not represent my point o f  view. Yet. if “ the”  governing group supposedly representing a collective viewpoint voted to exercise strike rights and, in concert with those actions, my school distr ict administration opts to close my school with the intent to make up lost days later into the summer, then I would be barred from performing my contracted teaching duties. 1 would also be required to appear for make up days imposed on us to fu lfill what would be tantamount to an altered contractual obligation to the Fairbanks North Star Borough School District. I simply find the possibility repugnant.
Above actions would impose undue hardships on students, their parents and teachers who are earnestly involved in working toward academic advancement at colleges and universities around the country, UAF not withstanding. Through intensive planning



and exerted effort, I also plan the conduct of an active summer research program involving 
other professionals from Europe and the contiguous states for which I receive funding from 
the federal government to perform “contracted” investigations, which can only be 
performed during our short northern interior summer months.

To have such things happen would be most unfortunate, certainly for our students 
and their parents. 1 must also say that if school district administrators choose not to close 
our schools in light of a strike, 1 would be the first to cross picket lines to meet my accepted 
contractual obligations, dedication to students and my teaching duties at West Valley High 
for which I am amply paid! Let us not make another serious mistake of providing still yet 
one more costly vehicle for encouraging the persistence of teacher/teaching mediocrity 
during this time when a changing climate for educational redirection is so very badly 
needed in our public schools.

cc: Honorable Virginia Collins, Vice Chairwoman, Labor and Commerce Committee
Honorable Shirley Craft, Labor and Commerce Committee 
Honorable Rick Halford, Labor and Commerce Committee 
Honorable Jay Kerttula, Labor and Commerce Committee 
Honorable Steve Frank 
Honorable Tom Moyer 
Honorable Nilo Koponen 
Andy Warwick, Pres. School Board 
Sue Wilkin

Presidential Awardee for Excellence 
in Science Teaching

West Valley High School 
3800 Geist Rd. 
Fairbanks, AK 99709
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L e g i s l a t i v e  a f f a i r s  a g e n c y

DIVISION OF PUBLIC SERVICES

r r r - r - • •' - v ' |

DATE: M 2 1 9 & .

Please accept the enclosed original(e) of written testimony

for the . d o b   ^teleconference hearing that was

scheduled on 7 - *9  .

A copy of this testimony was transmitted to your corrmittee via

fax on /- 9 £ -____________

Thank you,



D e n a l i  B a n k  B l d g .  3 ^ 0 - 6 . ,0 0

Senate Bill 16
G a i y A « L a u r s e n  
4 8 5 0  V i l l a n o v a  
F a i r b a n k s ,  A K  9 9 7 1 0

I speak in strong opposition to SB16 - Teachers should not be 

given the right to strike: In fact, if passed, SB 16 would not give 

individual teachers the right to strike. It would give the governing 

body; i.e., teachers association and unions that r ig h t Many 

teachers who may be represented by unions via closed shop or 

agency-fee resolutions, hut who vehemently oppose such action, 

may not be heard through a one-person one-vote voice. If the right 

to strike is issued, then striking exercises would decidedly not 

represent my point of view. Yet, if the governing body supposedly 

representing my discerning voice voted successfully to strike and 

the administration of my school district opted to close school, with 

the intent of making up lost days at a later tim then I would, in 

fact, not have the right to continue teaching and would have to 

appear later into the summer to fulfill my contractual obligation to 

the School district.

This would impose undue hardship on me in the conduct of 

my summer research program for which I receive money from 

the federal government to perform contracted investigations that 

can only be performed during our short northern summer 
months.



 ’ 'vc. iG:dy LiJ - r -— r-tm' -i

Parenthetically, should the school district adm inistration not 

take such action as to close schools in the event of a strike, then I 

would be the first to cross picket lines to perform teaching duties 

for which I am amply paid. Let us not make the mistake of 

providing still yet another vehicle for mediocrity to persist during 

this time when in fact a climate for positive educational changes is 

so badly needed in our public schools.
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S t a t e  o f  a l a s k a

L e g i s l a t i v e  a f f a i r s  a g e n c y

DIVISION OF PUBLIC SERVICES

DATE: / / & 1) / 9 £ - ___________

P le a s e  a c c e p t th e  e n c lo se d  o r ig in a l ( s )  o f  w r i t t e n  te s t im o n y

f o r  th e  J j>  r ) /? 7 lc .  te le c o n fe re n c e  h e a r in g  t h a t  was

s c h e d u le d  on  } - £  9  ~ *9 ______________ •

A co p y  o f  t h i s  te s t im o n y  was t r a n s m it te d  t o  y o u r  c c trm itte e  v ia  

fa x  o n  /  ~~ 9 2 - _______________.

Thank y o u ,



D e n a l i  B a n k  B l d g .  3 :3 0 - 6 :0 0

Senate Bill 16
Gary A, Lanrsen 
4650 Villanova 
Fairbanks, AK 99710

I speak in strong opposition to SB16 - Teachers should not be 

given the right to strike: In fact, if passed, SB 16 would not give 

individual teachers the right to strike. It would give the governing 

body; i.e., teachers association and unions that right. Many 

teachers who may be represented by unions via closed shop or 

agency fee resolutions, but who vehemently oppose such action, 

may not be heard through a one-person one-vote voice. If the right 

to strike is issued, then striking exercises would decidedly not 

represent my point of view. Yet, if the governing body supposedly 

representing my discerning voice voted successfully to strike and 

the administration of my school district opted to close school, with 

the intent of making up lost days at a later tim then I would, in 

fact, not have the right to continue teaching and would have to 

appear later into the summer to fulfill my contractual obligation to 

the School district.

This would impose undue hardship on me in the conduct of 

my summer research program for which I receive money from 

the federal government to perform contracted investigations that 

can only be performed during our short northern summer 

months.



Parenthetically, should the school district administration not 

take such action as to close schools in the event of a strike, then I 

would be the first to cross picket lines to perform teaching duties 

for which I am amply paid. Let us not make the mistake of 

providing still yet another vehicle for mediocrity to persist during 

this time when in fact a climate for positive educational changes is 

so badly needed in our public schools.
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I w o u l d  l i k e  to s p e a k  to Sill (i a n d  111) (>tl. T h e  r i g h t  to s t r i k e  is 

n o t  n e e d e d  to p r o v i d e  a n  e q u i t a b l e  n e g o t i a t i n g  a t m o s p h e r e  in o u r  

d i s t r i c t .  F a i r b a n k s  t e a c h e r s  a r e  t h e  h i g h e s t  p a i d  in t h e  c o u n t r y  

w i t h  o n e  ol' the b e s t  b e n e f i t  p a c k a g e s  g o i n g .  T h i s  w a s  all 

a c c o m p l i s h e d  w i t h o u t  t h e  r i g h t  to s t r i k e  c l a u s e .  1 b e l i e v e  t h i s  

d e m o n s t r a t e s  t h a t  a l l  p a r t i e s  c a n  n e g o t i a t e  in g o o d  f a i t h  p a s t  a n d  

f u t u r e .  A n y  s t r i k e  w o u l d  p r o v e  v e r y  d i s r u p t i v e  to t h e  e d u c a t i o n  o f  

o u r  F a i r b a n k s  c h i l d r e n  - a d i s r u p t i o n  w h i c h  c a n  n o t  b e  j u s t i f i e d  or 

c o n d o n e d .  T e a c h e r s  a s  p r o f e s s i o n a l  p u b l i c  s e r v a n t s ,  h a v e  a h i g h e r  

r e s p o n s i b i l i t y  to o u r  c h i l d r e n  - t h e  r i g h t  to s t r i k e  is n o t  

w a r r a n t e d .  T h e s e  b i l l s  r e p r e s e n t  a c u r e  for a n o n - e x i s t e n t  p r o b l e m ,  

p l e a s e  r e m o v e  t h e  right, to s t r i k e  f r o m  f u t u r e  n e g o t i a t i o n s .

D e a r  L e g i s l a t o r s

S i n c e r e l y ,

J o n a t h a n  F w i g
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P g . 1 oA Z ( HB 6 8 )
(S B  1 6 )

" R ig h t  to  S t r i k e "

A c o l l e c t i v e  b a r g a in in g  p r o c e s s  L i  h i g h l y  im p o r t a n t  e n d  my 
h u s b a n d ' i  g n a n d A a th e n  w a s  i n s t r u m e n t a l  i n  t h e  A o n m a t io n  oA u n io n s  i n  
M ic h ig a n  danc ing  a  t im e  p e r io d  w hen  t h e r e  w e re  "co m p a n y  m in in g  t o w n s " .  
He s e r v e d  e x t e n s i v e l y  i n  -the l e g i s l a t u r e  in  L a m in g .

T h e  s c h o o l  boated (m a n a g e m e n t) c e r t a i n l y  n e e d i  t o  c o n s id e r  a l l  
g-n.ou.pi w hen  m a k in g  d e c i s i o n s . U n io n s  a n e  o n e  w ay  oA i n t o n in g  t h a t  
s p e c i a l  n e e d i  a n e  c o n s id e s te d  th n o a g h  n e g o t i a t i o n s  t h a t  m ig h t  
o t h e r w i s e  b e  o v e r lo o k e d , i n c h  a i  b e n e A it s  on w o n k in g  c o n d i t i o n s  a n d ,  
i n  io m e  c a s e s ,  i n c r e a s e s  i n  i a l c u u y .

I a r r i v e d  i n  F a i r b a n k s  i n  19 7  2 to  t e a c h  j  a n io n  a n d  s e n i o r  h ig h  
m a t h e m a t ic s . AAtosc a  y e a n  I  g o t  m a n n ie d  an d  c o n t in u e d  -to - te a c h . I w as 
a p p o in t e d  M a t h e m a t ie i  V e p a n tm c n t  H ead  a t  a  j u n io n  h ig h .  I  w a i  a c t i v e  
- in  t h e  N a t io n a l  E d u c a t io n  A n o e l a t i o n  (N E A ) d u r in g  t h e  t im e  I  t a u g h t  
a n d  a l s o  s e r v e d  on t h e  F a c u l t y  S e n a t e  oA a  j  u n io n - i e n io n  h ig h  i c h o o l .  
A A t e n  e ig h t  y e a r n  I n e t in c d  t o  becom e a  m o th e n  a n d  t h e n  ie n v e d  i n  t h e  
PTA m  t r e a s u r e r s  w h e n e  o u n  c h i l d r e n  a t t e n d e d  i c h o o l .

O ven  t h e  y e a r n  t h e  NEA l e a d e r s h ip  c o m i i t e n t l y  p la c e d  i a l a n y  
i n c n e a i e i  a n d  b c n c A - i t i  a t  -the to p  oA t h e i n  n e g o t i a t i n g  l i s t  w hen  
b a r g a in in g  h e n e  w i t h  t h e  N o n th  S t a n  fio n o u g h  i c h o o l  b o u n d . A i  a  n c i u l t  
my s t a r t i n g  i a l a n y  w a s  $ 1 0 , 7 0 0  t w e n t y  y e a r n  ago  a n d  t h e  i t a n t i n s  
i a l a n y  a t  p r e s e n t  i i  $30 , 70 0 . B c n c A - i t i  w hen  I  i t a n t c d  t e a c h in g  wesse 
A u l l  p a y m e n t oA a l l  m e d ic a l  a n d  d e n t a l  b i l l i  w i t h o u t  my h a v in g  to  p ay  
i n t o  t h e  i y i t e m .  B e n e A i t i  t o d a y  a n e  s t i l l  e x c c l i e n t .  L kno w  oA no 
o th e n  w onkc> Li w i t h  b c n c A - i t i  n e a n ly  c o m p a n a b le  t o  t h e i c .  T h e  
a d m i n i i t n a t o m , s e c n e t a s s i e s , a n d  c u s t o d ia n s  h a v e  b e e n  a b le  t o  r e c e i v e  
good b c n c A i t i  a n d  i n c n e a i e i  i n  i a l a n y  n c g u la 'd y  w i t h  t h e  eAAo^sts oA 
t h e  NEA l e a d e n i  c n e a t in g  t h e  p n c a u n c  e n a b l in g  t h e i c  o th e n  g n o u p i t o  
m o d e l t h e  p e n iu a i i o n  t e c h n iq u e s ,  u s e d  w -Lth  t h e  i c h o o l  b o u n d . S c h o o l 
p n i n c i p a l i  c o n n  a  w ag e  oA $ 7 5 , 0 0 0  n o t  c o u n t in g  t h e i n  b c n c A i t i !  T h e  
u n i v e n i i t y  i n t e l l e c t u a l s  an d  o th e n  i c h o o l  d i i t n i c t i  i n  t h e  s t a t e  h a v e  
b e e n  a b l e  t o  " p ig g y  b a c k "  oAA &A t h e  w ag e  i n c n e a i e i  h e n e  i n  ond .cn t o  
g e t  t h e i n  own w a g e s  n a i s c d . F o n  e x a m p le ,  LA t h e  i u p c n in t c n d c n t  i n  
F a in b a n k i  g e t i  a  r a i s e  oA $ 1 0 , 0 0 0  t h e n  " t h e  i u p c n in t c n d c n t  i n  
A n c h o n a g e  o u g h t  to  g e t  a  n o i s e  oA a t  l e a s t  t h a t  m uch" on v i c e  v e n i a .
A /lam- i l y  c o u ld  l i v e  o n  t h e  A m n g e  b e n c A - i t i  a lo n e  oA oun 
S u p e r in t e n d e n t  up  h e n e  ( $ 3 5 , 0 0 0 ) .  (T h e  s u p e r in t e n d e n t ’ i  w ag e  i s  
$ 1 1 0 , 0 0 0  a n d  t h a t  i s  A m  b e yo n d  p u b l i c  S e r v a n t  s t a t u s . )

B e c a u s e  oA -the p n o c c i i  oA b a r g a in in g  we h a v e  p r o s p e r e d  in  t h i s  
A - ie ld  ( e d u c a t io n )  -to t h e  p o in t  oA l o s i n g  t n a c k  oA oust, o b l i g a t i o n  a s  
p u b l i c  s e r v a n t s . A lo n g  w i t h  t h e  p r i v i l e g e  oA b e in g  a b le  t o  
c o l l e c t i v e l y  b a r g a in  i s  t h e  r e s p o n s i b i l i t y  we h a v e  t o  t h e  c o m m u n ity  
t h r o u g h  t h e  s c h o o l  b o a rd  an d  t o  -the s t u d e n t s  t o  do t h e  jo b  t h a t  we 
a n e  p a id  to  d o . lUe a n e  n o t  d e p r iv e d  an d  do n o t  h a v e  t h e  e t h i c a l  on 
m o r a l  n i g h t  t o  i n t i m i d a t e  a  c o m m u n ity  w i t h  t h r e a t s  oA s t r i k e s , on t o  
b a n k r u p t  i t  by s t r i k i n g , b e c a u s e  we w a n t  m o re  m oney on  m o re  
" A n e e b ie i "  . 0 ' i r  " b o s s "  s h o u ld  s t i l l  h a v e  t h e  A - in a l d e c i s i o n  s i n c e  
t h e y  p a y  u s . I w o u ld  v e n t a ie  to  g u e s s  t h a t  m o s t  w o r k e r s  i n  m o s t  w o rk  
A - ie ld s  w a n t  m o re  m oney b u t  i t  i s  n o t  n e c e s s a r i l y  A L s e a l l y  so u n d  t o

O c c u r ,  P u b l i c  S e ^ L v a n i s  i n  t h e  L e g  L i  l e c t u r e ,



I r ,f e l c j / i f  (c  ' S i r i h - j *

g iv e  I t  o u t  j u s t  b e c a u s e  w e  ujatvt i t .  I t  t a k e s  s e l i - c o n t n o l  an d  
p n a c t t c e  -to a c c o m p l i s h  oust goat-6 uittli the- a m o u n t o i  m oney toe. h ave ,
b e e n  a l lo c a t e - d  t o  w o rk  w i t h  t i t  e a c h  c a s e . I oppose . HB 6 8 a n d  SB 16
b e c a u s e  s t n l k i n g  toouJid be. l i k e  h o ld in g  my b n e a th  a n t t t  I t a n n  b lu e  t o
g e t  my w a y .  I t  w o u ld  g i v e  a  m e s s a g e  t h a t  I h a v e  no d e s ln e  t o  Ig n o n  my
n a t u n a l  . i n c l i n a t i o n  n o t  t o  -6e t  l i m i t s  on  m y s c l i  , t h a t  I n e iu t e  to  u s e  
s e l i  c o i r t n o l  a n d  st ,< e sp o n slb le , i - i s c a t  p la n n in g  b a t  I w a n t  m one m oney 
I n s t e a d - - I  am e n t - i t l e d  t o  a - l l  o i  t h e  m oney t h a t  I a s k  io n . a t .  c .ny t im e  
■that I a s k .  T h i s  d o e s  n o t  h e lp  my n e s p o n s l b l l l t y  t o  e n e o n n a g e  my own 
i l s c a l  g n o w th . L-t doe-6 n o t  a d d n e s s  my s L e s p o n s l b l l i t y  to  g e t  a lo n g  an d  
co m p n o m lse  w i t h  o th e n s  on my n e s p o n s lb  l l l t y  t o  - 6 t n a lg h te n  ap  an d  g iv e  
mone o i my t a l e n t  an d  n o t  dem and t o  be a b le  t o  " n l p - o i i " t h e  
ta x - p a y ln g  p n b l l c  a n d  t h e  s t u d e n t s . D - is n u p t in g  -the e d a c a t - lo n a l  
p n o c e S S  1 6  n o t  w h a t  t h e  t a x .p a y ln g  eom m an-ity  pay-6 s p e c i a l  l n t c n e 6 t  
g n o u p s  -6aeh o s  WE A ,  E S S A  on a d m iu i s t n a t o n S '  a n lo n -6  t o  d o .

A t  p n e s e n t  7 0 v o i  t h e  m oney b a d g e te d  io n  t h e  I c h o o l  d i s t r i c t  
g o c6  t o  t e a c h c n / a d m ln l s t n u t o n  w a g e s  a n d  a n  a d d - L t lo n a l  16 v  g o e s  t o  
i n l n g e  b e n e f i t s . I d o u b t  t h a t  t h e  ta x - p a y ln g  p n b l l c  o io u ld  s y m p a t h lz e  
w i t h  a n lo n -6  - th a t  w a n t  t o  - 6 tn lh e  w h en  t h e y  a ln e a d y  o 6 c  a p  8 6% o i t h e
s c h o o l  d l s t n - i c t  b a d g e t !  ! W h a t a b o a t  -the c h l ld n e n ? ? ?

P e o p le  - in  t h e  e d u c a t io n  p n o ie -6 -6 lo n  d e f i n i t e l y  h a v e  d l i i i c n l - t y  a t  
th i-6  - tim e  -6 e e ln g  t h e m s e lv e s  a-6 d c 6 c n v ln g  a n y  l e s s  t h a n  w h a t  a  la w y e n  
on a  d o c to n  caniu> becaa-6e  w e a n e  " p n o i e s s l o n a l s  a n d  e d a c a t e d " . 
f ie c a c s e  o i  o an  a i i l a e n c e  we e x -p e c t  to  t n a v e l  o a t  o i  - 6 t a ic  a t  l e a s t  
t w i c e  e a c h  y e a s t , own tw o  on  th -n e e  c a n t  a n d  h a v e  a  m a n s io n - l i k e  hom e. 
Ma/iy o i n-6 a n e  - in s u l t e d  w h en  a  dcm eait-Lng ten m  t a c h  a t  " p n b l l c  
t e s r ,v a n t "  I t  a p p l i e d  t o  a t  I n  o an  o c c n p a t - lo n . W h e th e r  we l l h e  I t  on
n o t  an d  w h e th e n  we a n e  a i i l u e i v t  on  n o t ,  we A R E  p n b l l c  t e n v a n t t  an d  
t h o n ld  n e tp o n d  t o  t h e  c o m m n n lty  a t  t a c h  I n t t e a d  o i t n y l n g  to  b a n h n a p t  
I t  a n d  t h e  s t a t e  b y  t t n l k e - 6 .

When m oney I t  e x - c e s s l v c l y  a v a i l a b l e  we t e n d  to  e x .p e c t  mone an d  
be c o r r u p t e d  by t h e  ca-6y a v a i l a b i l i t y  o i  i t .  L i  t h e  u iv io n s  s t r i k e  i t  
w i l l  be o v e n  m oney an d  a  c o m p a l t lo n  -to a c q u i r e  mone p o w e r .

Hli 6 8 a n d  -SB 16 w i l l  be  a  d l t t e n v l c e  to  t h e  v o t in g  p u b l i c  
I n c l u d in g  i a s i  m one t h a n  i l i t y  t c a c h c n t  ap  h e n e  who h a v e  d e p r e s s e d  
o p p o s i t io n  to  I t  a n d  who c o n t in u e  t o  n e m ln d  me [a n d  o -th en 6 ) to  h e lp  
o p p o se  I t .  R a n h  a n d  i l l e  t e a c h d s  do n o t  h a v e  a n  I n t e r e s t  - in  
s t r i k i n g  b a t  i e c l  t h e  p n c 6 tn n e  to  c o m p ly  w i t h  t h e  m i l i t a n t  an d  
I n t i m i d a t i n g  l e a d e r s h i p .  T h e  I d e a  o i  "s tn - i^ ke " I s  c o m in g  in o m  t h e  to p  
down w i t h o u t  c o n - 6 Id e n a t Io n  o i t h e  n a n k  an d  i - i l e  t e a c h e n  o p p o s i t io n  to  
I t .  [ L i  w i l l  be n a t u r a l  i o n  t h e  u n io n  lc a d c n .6 h . ip  t o  d e n y  t h e  a b o v e  
i  a c t - 6 . » * . )

T h ro w  a w a y  t h i s  s c l i t 6 h  b i l l  s o  t h a t ,  we c a n  g e t  b a t r  on t r a c k  
e d u c a t in g  t h e  c h l l d n e n  I n s t e a d  o i t n y ln g  to  m a n ip u la t e  t h e  c o m m u n ity  
a t  t h e  c K p c n s e  o/, t h e  c h l ld n e n  i o n  r e a s o n s  h a v in g  n o t h in g  to  do w i t h  
o a r  n e S p o n - 6 l b l l i t y . Ton  t h e  s a k e  o i  o a r  s t a t e  a n d  o a n  i a t a n e  
a t t i t u d e s ,  we n e e d  to  be w i l l i n g  to  w o rk  w i t h  t h e  ta x - p a y in g  p u b l i c  
an d  i a m i l l e S  I n s t e a d  o i a l i e n a t i n g  them  th ro u g h  s t r i k e s .

2 3 2  5 - 3 O t h  A v e n u e ,  F a  i n b a n k - 6 ,  A l a s k a  9  9 7 0 1
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EDUCATION NEGOTIATION/MEDIATION -  TITLE 
( P r i o r  t o  R i g h t  t o  S t r i k e )
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ALASKA

Authority? Alaska Statutes, Section 14.20.550 to 14.20.610.

Exclusions: Superintendent of Schools.

Administrative Agency: Local School Boards.

Unit Determination: No Specific Provision.

Criteria for Unit Determination; All K-12 certificated personnel; 
principals and assistant principals may negotiate independently if they so 
choose.

Recognition: Exclusive, voluntary or by election.

Barqaininq Rights; Duty to Bargain.

Scope of Barqaininq: Matters pertaining to employment and fulfillment of
professional duties.

Employer Rights; School board retains the right to make final decision on 
policy.

Employee Rights: No Specific Provision.

Grievance Procedure: Grievance procedure mandatory culminating in final
and binding arbitration.

Union Security: No Specific Provision.

Unfair Labor Practices: No Specific Provision.

Impasse Procedure: Mediation - Parties may select a mediator or parties
may petition EMCS to provide a mediator; each party shall select a team of 
persons to present evidence and position to the mediator; terms agreed to 
shall be reduced to writing and made public. Arbitration - If no 
settlement at mediation, governor may appoint an arbitrator who upon 
reviewing the issues will make advisory recommendation.

Strike Policy: No Specific Provision.

Note: Negotiations may be held in executive session by mutual agreement;
final agreement must be made public; contract duration may not exceed three 
years.

Case Law

Teacher strikes are illegal. Anchorage Educ. Ass'n v. Anchorage School 
District, 114 LRRM 3377 [1932].



CONNECTICUT

There are three public employee bargaining statutes in the State of 
Connecticut. The laws cover state employees, municipal employees, and
teachers. The statutes for state and municipal workers provide for 
bargaining over wages, hours, and other employment conditions, excluding 
msrit systems. Teachers may bargain over salaries and other conditions of 

employment. All three statutes prohibit strikes.

TEACHERS

Authority: Connecticut General Statutes, Title 10, Section 10-153a et seq
(1958) as last amended effective July 1, 1984.

Exclusions: Superintendent and assistant superintendent; employer's
negotiators; personnel or budget employees; temporary substitutes;
non-certified employees.

Administrative Agency: For representation and impasses - State Board of
Education (SBE). For prohibited practices - State Board of Labor Relations 

(SBLR).

Unit Determination: Statute, two units established - administrators,

teachers.

Recognition: Exclusive; voluntary requires showing of interest from
majority in unit; election requires 20 percent to petition.

Bargaining Rights: Duty to Bargain.

Scope of Bargaining: Salaries and other conditions of employment.

Employee Rights: To form, join or assist unions; refrain from doing so;
present grievances.

Unfair Labor Practices by Employer: Interfere with, restrain, or coerce
employees; dominate union; discriminate on account of testimony; refusal to 
bargain in good faith; refusal to participate in mediation or arbitration 

in good faith.

Unfair Labor Practices by Uni o n : Interfere with, restrain, or coerce

employees or employer's representative; discriminate on account of
testimony; refusal to bargain in good faith; refusal to participate in 
mediation or arbitration in good faith; solicit or advocate support of 

students.

Union Security: Agency Shop Permitted.



CONNECTICUT (cont.)

Impasse Procedure: Mediation - Either party may request mediation from the
Commissioner of the State Board of Education; if no agreement 110 days 
prior to budget submission and mediation has not been initiated, 
Commissioner will initiate mediation; cost shared equally by the parties. 
Arbitration - If mediation fails by fourth day or 85 days prior to budget 
submission date, Commissioner will initiate arbitration; parties may 
mutually agree to a single arbitrator, otherwise tripartite panel; final 
offer on issue by issue basis; award due within 20 days; costs shared 
equally by the parties.

Criteria for Arbitration Award: Negotiation prior to arbitration; public
interest; ability to pay; interests and welfare of the employees; existing 
conditions of employment of employees and those of similar groups; 
prevailing salaries, benefits, and other working conditions in state labor 
market.

Strike Policy; Prohibited; may be enjoined by courts.

No t e ; In Connecticut, two factors account for the relatively high 
percentage of bargaining situations ending in arbitration; (1) a town
government can challenge a voluntary settlement but not an arbitration 
award. So many times, although the two parties agree without the 
assistance of a mediator or an arbitrator, they go to arbitration to
protect their agreement, and (2) the arbitrator cannot mediate, so more
awards are written even though by the tine the parties submit the last best
offer they are virtually in agreement and the award in fact .eflects a 
voluntary settlement.

Between 1980 and 1986; approximately 517 contracts were bargained. 
Approximately 141 (27%' contracts were settled at the table; approximately 
200 (39%) contracts were settled in mediation; and approximately 176 (34%) 

contracts were settled in arbitration.

There were 53 teacher strikes in Connecticut prior to the enactment of 
arbitration legislation in 1979. Since the implementation of arbitration 
legislation there have been no strikes.

Case Law

Board of Education is required to bargain over the following mandatory
subjects: class size, teacher load, and binding arbitration of grievances.
But length of school day and calendar as they relate to hours of employment 
are excepted from bargaining under the Act. Further, the Board may 

determine whether there shall be extracurricular activities but must
negotiate over assignments and compensation levels. West Hartford Educ.
Ass'n v. DeCourcy, 80 LRFM 2422 [1972].



DELAWARE

There are three public employee bargaining laws in the State of Delaware. 
One statute covers state and county employees together with employees of 
local governments that elect coverage. The other two statutes cover 
teachers and transit workers.

TEACHERS

Authority: Delaware Code Title 14, Chapter 40, Section 4001 et seq (1969)
at last amended July 7, 1982/ effective 60 days thereafter.

Exclusions: Administrators.

Administrative Agency: Public Employment Relations Board (PERE'.

Unit Determination: PERB.

Criteria for Unit Determination: Similarity of duties, skills, and working
conditions; history and extent of organization; recommendations of parr/ 
involved; overfragmentation; other factors PERB deems appropriate.

Recognition: Exclusive; by election.

Bargaining Rights: Duty to Bargain.

Scope of Bargaining: Wages, salaries, hours, grievance procedures, and
working conditions.

Grievance Procedure: Required.

Employee Rights: Organize, form, join, or assist employee organization;
negotiate collectively or grieve through representatives of own choosing; 
other concerted activities; be represented without discrimination.

Employer Rights: Matters of inherent policy, including functions and
programs, standards of service, budget, technology, organizational 
structure, curriculum, discipline, ai.d selection and direction of 

personnel.

Union Security: Dues deduction mandatory.

Unfair Labor Practices by Employer: Interfere with, restrain, or coerce
employees; dominate union; encourage or discourage union membership; 
discriminate on account of testimony; refusal to bargain in good faith; 
refusal to comply with statute; refusal to reduce agreement to writing and 

to sign it; refusal to disclose public records.



DELAWARE (cont.)

Unfair Labor Practices by Union: Interfere with, reserain, or coerce
employees; refusal to bargain in good faith; refusal to comply with 
statute; refusal to reduce agreement to writing and to sign it; soliciting 
employees during work hours; hindering or preventing pursuit of work; 
solicit or advocate support of students on school property.

Impasse Procedure: Mediation - Voluntary or PERB appoints mediator at
request of either party; costs paid by PERB. Factfinding - Parties may 
jointly or individually petition PERB to initiate factfinding or mediator 
nay recommend factfinding. If PERB initiates factfinding, party may 
mutually select factfinder or PERB appoints one from list of five if 
parties do not designate factfinder from list; recommendations due 30 days 
after hearings end but not later than 45 days from day of appointment. 
PERB may publicize reconmendations if dispute continues; costs shared 

equally by the parties.

Criteria for Factfinding Report: Interests and welfare of public;
comparison of wages and benefits of employees involved with those of other 
employees performing siitiilar work and with other public and private 
employees generally in same and comparable communities; overall 
compensation; increases in wages in private sector of the state; 
stipulations of the parties; lawful authority of employer; ability to pay; 

other factors normally considered.

Strike Policy: Prohibited.

Mo t e : Contract duration must be for minimum of two years; hearings

conducted by factfinders shall be open to the public.

Delaware's law was amended following a major teacher strike in 1978. There 
have not been any strikes since. In fact even up to 1978, strikes were a 
rarity. The original bill contained a provision for arbitration; it was 
amended out. The Delaware State Education Association vould like to see 
the law amended to provide for both the right to strike and binding 

arbitration.

Delaware has 19 public school districts and approximately six to seven are 
in negotiations each year. Only one contract dispute has involved 
mediation and that dispute was resolved prior to the mediators' report 
being issued.

Delaware's last amendment has only been in effect for three school years 
and during this time, teacher salaries have improved substantially due to 
the availability of funds. This, more than anything else, has resulted in 

relative ease in negotiations. The Delaware School Eoard Association does 
expect that areas of the law will come into dispute in the future.



HAWAII

There is one public enployee bargaining statute covering all employees in 
the State of Hawaii. The statute provides for bargaining on wages, hours, 
contributions to the Hawaii public employees' health fund, and other terms 
and conditions of employment:. The law also calls for final offer 
arbitration of fire fighters' disputes and grants a limited right to strike 
provided certain conditions are met.

PUBLIC EMPLOYEES

Authority: Hawaii Revised Statutes, Chapter 89, Section 89-1 et seq
(1970).

Exclusions: Elected or appointed officials; members of boards or
conmissions; employer's representatives who are top-level managerial and 
administrative personnel; confidential employees; part-time and temporary 
employees; employees in the Governor's office, Lt. Governor's office, and 
mayor's office; household employees in the Governor's residence; 
legislative employees; legislative branch employees of the city and county 
of Honolulu and counties of Hawaii, Maui, and Kauai, except for clerk's 
office employees; inmates, patients, wards, or students of a state 
institution; student help; National Guard.

Administrative Agency: Hawaii Labor Relations Board (HLRB).

Unit Determination: The following consolidated statewide units are
designated by statute; non-supervisory blue-collar employees; supervisory 
blue-collar employees; non-supervisory white-collar employees; supervisory 
white-collar employees; teachers; educational officers; University of 
Hawaii and community college faculty; non-faculty personnel of the 

University of Hawaii and community colleges; registered nurses; 
non-professional and scientific employees. The last five groups may vote 
ro be included in the general white or blue-collar units. Supervisors may 

vote to be included in non-supervisory units.

Recognition: Exclusive; by election.

Bargaining Rights: Duty to Bargain.

Scope of Bargaining: Wages, hours, amounts of contributions by the state
and counties to the Hawaii public employees' health fund, and other terms 
and conditions of employ * rent; excluded are classifications and 

reclassifications, benefits of, but no contributions to, the Hawaii public 
employees' health fund, retirement, salary ranges and number of incremental 

and longevity steps, matters inconsistent with merit principles and equal 
pay for equal work, principle, or managerial discipline and control; 
consultation on all other matters affecting employee relations.



HAWAII (cont.)

Grievance Procedure: Arbitration permitted; absent such procedure,
disputes may be submitted to HLRB for final decision.

Employee Rights: To organize, form, join, or assist unions; engage in
lawful concerted activity; refrain from doing so; present grievances.

Employer Rights: Direct employees; determine qualifications and standards
of work; hire, promote, transfer, assign, and retain employees; discipline 
employees for proper cause; relieve employees because of lack of work or 
other legitimate reason; maintain efficiency of operations; determine 
methods, means, and personnel to implement operations; take actions as 
might be necessary to carry out mission of agency in cases of emergency.

Union Security; Dues deduction and agency shop mandatory; employees whose 
religious beliefs prohibit payment of dues may pay an equivalent amount to 

a non-religious, non-union charity chosen by the employee from list 
designated in contract or to any fund chosen by employee if contract does 
not designate fund; procedure for rebate on demand of any employee for pro 
rata share of expenditures for activities of political or ideological 
nature unrelated to terms of employment.

Unfair Labor Practices by Employer: Interfere with, restrain, or coerce
employees; dominate unions; discriminate on account of union membership or 
testimony; refusal to bargain in good faith; refusal to participate in
impasse procedures in good faith; refusal to comply with statute; violation 
of contract terms.

Unfair Labor Practices by Union: Interfere with, restrain, or coerce
employees; refusal to bargain in good faith; refusal to participate in
impasse procedures in good faith; refusal to comply with statute; violation 
of contract terms.

Impasse Procedure; Parties may establish their own procedure with 
arbitra- ion as the final step; absent such procedure, parties may request 
assistance or HLRB nay initiate. Mediation - Mediator(s) appointed by HLRB 
within three days after date of impasse; costs paid by HLRB. Factfinding - 
Excluding fire fighters; HLRB appoints panel of not more than three members 
15 days after date of impasse; report issued within ten days; made public 
within five days if not referred to arbitration; costs paid by HLRB. 
Arbitration - Voluntary, excluding fire fighters; procedure begins 30 days
after date of impasse; tripartite panel; award due within 20 days; costs of
arbitration hearing and neutral arbitrator shared equally by the parties. 
If parties do not submit to arbitration, employer will submit 
recommendations on all cost items together with those of factfinding board 
to appropriate legislative bodies. Union may submit recommendations.



HAWAII (cont.)

Strike Policy; Prohibited unless impasse procedures have been complied 
with, impasse is not submitted to arbitration, 60 days have elapsed since 
factfinding report, ten day notice of intent to stiike is given, employees 
are part of the bargaining unit, and employees have been designated by HLRB 
as being non-essential; HLRB may set requirements to avoid or remove danger 
to public health or safety; strikes in violation of these procedures may be 
enjoined; prohibited on issue of contributions to public employees' health 
fund.

Note: Since the inception of collective bargaining in 1970, Hawaii has had
only one significant teacher's strike and it did not result in an 
alteration to the law.

The voluntary arbitration procedure has been used only once for teachers 
and that was in the very early stages of collective bargaining. From the 
Hawaii State Department of Education's point of view the results obtained 
were highly inappropriate and even to this day still come back to haunt 
them. Since that tine the Department has not used the voluntary 
arbitration procedure and does not plan to do so in the future.

In October, 1985, the Department of Education submitted a report to the 
State Office of Collective Bargaining which proposed a number of changes to 
the law (copy following). The Department believes that management would be 

in a better position if these recommended changes could be made.

Case Law

The HLRB can only declare on impasse after it has determined that the party 
declaring an impasse has bargained in good faith. Board of Educ. v. Hawaii 
PERB, 88 LRRM 2543 [1974].

Cost items subject to appropriation. O.A.G., #72-10, 4/4/72.



INDIANA

The one public: employee bargaining statute in the State of Indiana covers 
teachers. The law provides for teachers to bargain over pay, hours, and 
wage-related fringes, allows discussion on other employment matters, and 

prohibits strikes.

TEACHERS

Authority: Indiana Code Title 20, Article 7.5, Section 20-7.5-1-1 et seq

(1973) as last amended May 1, 1978.

Exclusions: Supervisors, confidential, and part-time employees; employees
performing security work; non-certified employees.

Administrative Agency: Educational Employment Relations Board (EEPJ3).

Unit Determination: EERB in cases of dispute.

Criteria for Unit Determination: Efficient administration of school
operations; community of interest; avoidance of over fragmentation; 

recommendations of the parties.

Recognition: Exclusive; by voluntary designation requires showing of
interest from majority in unit; by election requires majority of employees 

in unit.

Bargaining Rights: Duty to bargain.

Scope of Bargaining: Salaries, wages, hours, and salary and wage related
fringe benefits. Duty to discuss curriculum development and revision; 
textbook selection; teaching methods; selection, assignment, or promotion 
of personnel; student discipline, expulsion, or supervision of students; 

pupil-teacher ratio; class size; budget appropriations.

Grievance Procedure: Arbitration permitted.

Employee Rights: To form, join, or assist unions; participate in
bargaining; engage in other activities; present grievances.

Employer Rights: Direct work; establish policy; hire, promote, demote,
transfer, assign or r e t a i n ' employees; suspend or discharge employees; 
maintain efficiency of school operations; relieve employees because of lack 
of work; take actions necessary to carry out mission.

Union S e c u r i t y : Dues deduction mandatory.



INDIANA (cont.)

Unfair Labor Practices by Employer: Interfere with, restrain, or coerce
employees; dominate unions; discriminate on account of union membership or 
testimony; refusal to bargain or discuss; failure or refusal to comply with 

statute.

Unfair Labor Practices by Union: Interfere with, restrain, or coerce
employees or employer's representative; cause or attempt to cause employer 
to commit unfair labor practice; refusal to bargain; failure or refusal to 

comply with statute.

Impasse Procedure: Mediation - Either party may request EERB to appoint
mediator or EERB shall appoint mediator if no agreement 75 days prior to 
budget submission date; costs paid by EERB. Factfinding - Either party may 
request factfinding after five days of mediation or EERB shall appoint a 
factfinder if no agreement 45 days prior to budget submission date; report 
issued, made public within ten days. EERB may bypass mediation; 
factfinder may mediate; costs paid by EERB. Arbitration - Voluntary; 
arbitrator appointed by EERB; costs shared equally by the parties.

Criteria for Factfinding Report: Past agreements; comparison with public
and private sector employees doing comparable work, giving consideration to 

factors peculiar to schools; public interest; financial inpact.

Strike Policy: Prohibited; union loses dues deduction for one year;
employees may not be paid for strike days.

Note: Teachers are the only public employees who have the right to
bargain. The law has remained unchanged since its enactment 13 years ago.

There are 304 bargaining units in the state which includes soma area 
vocational schools and special education cooperatives. The law does not 
differentiate between the various types of bargaining units. Approximately 
two-thirds of all contracts are open each year. This means that Indiana 
bargains about 175-200 contracts per year. On the average, there will be 

seven to eight contracts that are not settled for the entire year.

tost of the teachers in Indiana's 285 school corporations have opted to 
form bargaining units. Only a few do not have written agreements. An 

additional few have written contracts that were developed in a meet and 
confer environment. The great majority (80-85% of the state's public 
school teachers belong to the local and state affiliates of the NEA or AFL) 

bargain formally.

There have been 28 strikes in the last 13 years, There have been five 
strikes in one year on three different occasions; there were no strikes in 
three of the years. Tne longest strike has been 20 school days and a 

recent one lasted but 45 minutes. Strikes have occurred in the largest 
school systems as well as in some very' small ones.



INDIANA (cant.)

It will vary from year to year, but most of the contracts are settled 
without the .involvement of a third party. In negotiating the 1985-86 
contracts, there was mediation in approximately one-third of the state's 
bargaining units. The use of factfinding is diminishing; last year there 
were 28 hearings and only four written reports.

If changes were to be made, the Indiana School Boards Association would 
advocate: (1) stronger penalties for the violator of the no strike clause; 
(2) giving boards the rights to issue contracts at the beginning of the 
school year based upon their last offer. The Association believes that the 
requirement to discuss is unique but has tremendous potential to establish 

a productive relationship between employees and boards.

The Indiana Education Association feels that the one thing that Indiana's 
law needs more than anything else is an amendment to legalize strikes. 
They believe that employees need greater control over the final product.



MICHIGAN

The comprehensive public employee bargaining statute in the- State of 
Michigan covers all public employees except, as dictated by the state 
constitution, those in the state classified service. In addition, separate 
statutes provide for arbitration for municipal police and firemen and for 
state police troopers and sergeants.

PUBLIC EMPLOYEES IN GENERAL

Authority: Michigan Compiled Laws Annotated, Section 423.210 et seq (1947)

as last amended effective October 8, 1978.

Exclusions: Employees in the state classified civil service.

Administrative Agency: Michigan Employment Relations Commission (MERC).

Unit Determination: MERC.

Criteria for Unit Determination: History of bargaining; avoid over
fragmentation; one person units permitted provided union represents other 

employees in similar craft or occupation.

Bargaining Rights: Duty to bargain.

Scope of Barqaininq: Wages, hours, and other terms and conditions of
employment.

Employee Rights: To organize, form, join, or assist unions; engage in
lawful concerted activities; present grievances; bargain collectively.

Grievance Procedure: Grievance procedure culminating in binding

arbitration is negotiable.

Union Security: Union shop permitted.

Unfair Labor Practices by Employer: Interfere with, restrain, or coerce
employees; dominate unions; discriminate on account of union membership or 

testimony; refusal to bargain.

Unfair Labor Practices by Union: Restrain or coerce employees or
employer's representative; cause or attempt to cause employer to commit a 

ULP; a refusal to bargain.

Impasse Procedure: Mediation - Either party may request a MERC appointed
mediator 30 days prior to expiration of ar. agreement. Factfinding - Either 
party may request or MERC may initiate factfinding; tripartite panel or 
single neutral; hearing within 20 days, report within ten days from close 

of hearing.



MICHIGAN (cont.)

Note: Michigan is a highly unionized state and as such Michigan teachers
have, since 1965, pursued collective bargaining in a vigorous fashion. 
Although strikes are technically illegal under the Public Employment 
Relations Act, strikes by teachers have occurred ever since the right to 
bargain was enacted. In the past ten years, Michigan has experienced as 
few as six and as many as 70 strikes in one year. The Michigan Education 
Association (MEA) believes it would be fair to say that collective 
bargaining for public school employees in Michigan has been interpreted in 
this state as very closely akin to private sector bargaining in that the 
Public Employment Relations Act, in many ways, resembles the National Labor 
Relations Act. Michigan has had strikes every year since the Act, no 
teacher has been dismissed for striking since 1974.

Mediation is utilized from a low of ten percent of the contract 
negotiations to a high of between 40 and 50 percent in a given year. The 
cost of mediation is borne b y  the state.

Factfinding was utilized a great deal more the first ten years of the 
bargaining statute than today. Last year, for example, the Association 
participated in fewer than ten factfindings statewide. This occurred in an 
atmosphere where they bargained well over 200 contracts. Like mediation, 
factfinding where enacted under the statute, is paid for by the State of 
Michigan.

In terms of the number of contracts settled per year by the Michigan 
Education Association, the numbers vary greatly from year to year. In that 
they represent over 800 bargaining units, when they combine their teacher 
units and education support personnel units, they often will bargain as 
many as 350 contracts in a twelve-month period. As noted, the majority of 
these are settled by the parties at the bargaining table without the 

influence of a third party.

In all, MEA believes that their collective bargaining statute has served 
the interests of employers, employees and the public well. In fact, they 
believe it would serve, in most instances, as a model for school employees. 
This is not to say that problems do not exist. MEA has long believed that 
public employees should have the right to strike if bargaining reaches 
impasse. MEA belie' es this is particularly important in Lhat the statute 
does not provide for interest arbitration or a binding factfinding ruling. 
On the plus side, however, the statute and various interpretations by the 

Commission have established broad subjects of bargaining that 
require the parties to deal substantive employment issues at the bargaining 
table. MEA believes this expansive view cf collective bargaining rights 
and obligations is a vital key to the success of the Public Enployment 

Relations Act.

Strike Policy: Prohibited.



MICHIGAN (cont.)

Occasionally, a school district and a local will bilaterally agree to 
arbitrate; it has happened five or six times in twenty years in Michigan. 
However, it is not encouraged by the Michigan Association of School Boards 
(MASB). The MASB experience with police and fire arbitration is that 
arbitration stifles true collective bargaining. In the long run, 
arbitration awards are more costly to the public employer than negotiated 
agreements. MASB is on record as preferring the legal right to strike over 

arbitration.

After twenty years of public sector collective bargaining in Michigan, the 
public has accepted the adversarial process. MASB feels that one area of 
the law that leads ro considerable confusion is that while it is illegal to 
strike in Michigan, the courts have effectively removed any penalties the 
employer could inpose on striking locals except that of discharging the 

offending employee.

Because each striking teacher is entitled to an individual hearing, the 
cost of discharging a striking faculty can run as high as $20,000 per 
teacher if the employer wins, so therefore, school districts are motivated 
to ignore the illegality of the strike and continue to work to get an 
agreement witheut taking the costly action of firing faculty.

MASB tends to think that even with tire average of 25 teacher strikes per 
year, the status quo is preferable over fine tuning the law to eliminate 
strikes primarily for two reasons: (1) much more is involved than fine
tuning a lav/ to guarantee teacher satisfaction, high morale, and a good 
education for the children, and (2) allowing an outside arbitrator to 
establish wages is contrary to MASB's strong belief in local control of 

their school districts.



MINNESOTA

There is one comprehensive public employee bargaining lav; in the State of 
Minnesota. The statute covers state emoloyees, including employees of the 
University of Minnesota, state and junior colleges, and school districts, 
but excluding employees of charitable hospitals. The law allows 
non-essential employees to strike after certain conditions are met. 
However, unions that engage in illegal strikes lose representation status 
and are ineligible for certification and deduction of dues for two years.

ALL, PUBLIC EMPLOYEES

Authority: Minnesota Statutes Annotated, Chapter 179A, Section 179A.01 et
seq.

Exclusions: Elected officials, election officers; National Guard;
emergency, part-time, temporary, or seasonal employees; employeas of 
charitable hospitals; students; confidential employees of the state and 

University of Minnesota.

Administrative Agencies: Bureau of Mediation Services (BMS); Appeals,
Minnesota Public Employment Relations Board (MPERB).

Unit Determination: BMS; may be appealed to MPERB.

Criteria for Unit Determination: Essential and other than essential
employees may not be in same unit; all employees under same appointing 
authority in one unit except when factors require otherwise, such as: 
employees' classification, compensation, profession, or craft; relevant 

administrative supervisory levels of authority; geographical location; 
history and extent of organization; wishes of the parties. State and 
University of Minnesota units are established by statute. Supervisory 
employees, confidential employees, school principals, and assistant 
principals may form own organizations.

Recognition: Exclusive; by election or by verified majority on joint
petition.

Bargaining Rights: Duty to bargain; meet and confer with professional
employees on policy.

Scope of Bargaining: Grievance procedure, hours, fringe benefits, and
terms and conditions of employment; excluding retirement contributions or 
benefits, employer's personnel policies, educational policies of school 
district.

Grievance Procedure: Arbitration .



MINNESOTA (cont..)

Employee Rights: To form or join unions; refrain from doing so; present
grievances; designate exclusive representative by secret ballot.

Employer Rights: Policy, budget, technology, organizational structure, and
selection of personnel; direction and number of personnel.

Union Security: Dues deduction; agency shop permitted; fair share fee
limited to no more than 85 percent of dues.

Unfair Labor Practices by Employer; Interfere with, restrain, or coerce 
employees; dominate unions; discriminate on account of union membership or 
testimony; refusal to bargain in good faith; blacklist; refusal to comply 
with grievance procedure; violate rules and regulations of BMS; refusal to 
comply with arbitration award; violate or refuse to comply with orders of 
director of BMS or MPERB; refusal to provide budget information to union.

Unfair Labor Practices by Union: Restrain or coerce employees or
employer's representative; refusal to bargain in good faith; violate rules 
and regulations of BMS; refusal to comply with arbitration award; call a 
jurisdictional strike; damage property or endanger safety of persons while 
on strike; force or require employer to assign work to certain employees in 
a particular union; cause or attempt to cause employer to pay for services 
not performed; engage in unlawful strike; picketing that has unlawful 
purpose; picketi j that unreasonable interferes with access to employer's 
facilities; seize, occupy, or destroy employer's property; violate or 
refuse to comply with orders of director of BMS or MPERB; restrain or 
coerce any person.

Impasse Procedure; Mediation - Either party may petition BMS for mediation 
or director of BMS may initiate. Arbitration - Mandatory for essential 
enployees in the event the parties are determined to be at impasse by the 
director of BMS; tripartite panel unless parties agree to single 
arbitrator; for principals and assistant principals, panel selects final 
offer on each impasse item; for others, if parties agree, panel selects 
final offer on each impasse item or final offer of one party b y  package; 
award issued within ten days of conclusion of hearing; costs shared equally 
by the parties.

Criteria for Arbitration A w a r d : Statutory rights of employer to
efficiently manage operations.

Strike Policy; Prohibited for confidential, essential, and managerial 
employees; non-essential enployees may strike provided contract has 
expired, mandatory mediation period has been completed, or, if there is no 
agreement, impasse has occurred; teachers generally may strike if contract 
has expired or if there is no contract and impasse has occurred,



MINNESOTA (cont.)

mediation period has been completed, neither party requests interest 
arbitration or arbitration has been rejected, employer refuses to comply 
with arbitration award; unions that violate strike ban lose representative 
status and are ineligible for certification and dues deduction for two 

years.

Note: All negotiations, mediation sessions, and hearings between employer
and union shall be in public except as provided by director of EMS. 

Contract duration may not exceed three years except for duration of 
teachers' contracts, which may not exceed two years. Teacher contracts
shall not contain rage reopeners or any other provision for renegotiation

of compensation.

Between 1971 and 1981 the following statistics were fairly constant. 
Approximately 435 K-12 units bargained biennially. Approximately 100 (23%) 
settled voluntarily; approximately 300 (69%) settled in mediation; and
approximately 35 (8%) settled in arbitration.

Between 1973 and 1981 there were 14 teacher strikes. In 1981-1982 there 
were 35 strikes and in 1983-1984 there were eight strikes. The high 
incidence of strikes in 1981-1982 may be attributed to the fact that

teachers were using the amended right to strike clause experimentally. It 
is doubtful that such incidence will occur again because it proved 

ineffective.

Bargaining units in Minnesota do not particularly care for arbitration. 
It's an open process; employees and employers agree on the kind they want 
before beginning, i.e., conventional, item by item, final offer, etc. Up 
to the past couple of years, the awards have been slightly lower than 
average. The past three awards have been outstanding in favor of teachers. 
On average, however, arbitration has been just OK. All in all, the 
Minnesota Education Association (MEA) prefers the right to strike to 
arbitration and, or course, negotiated settlements to either.

A change to PELFA is being considered by the MEA; teachers have the option 
of choosing binding arbitration if the contract negotiations goes inJ o the 
second year of bargaining without agreement in sight. There is strong 
sentiment from both sides that maybe, just maybe, binding arbitration is 
not a bad thing if employees have gone a year or two without a contract.

The current law is effective and accepted by the bargaining units. The MEA 
feels that compared with many other states, the Minnesota PELRA is a good 
law. It has had generous support from both parties. The MEA believes that 
arbitration will be the law for the foreseeable future because it is seen 

by many as preferable to the right to strike.



MINNESOTA (cont.)

Case 33aw

Fair share provision of the Act does not violate the due process clause of 
the U.S. or state constitutions. Robbinsdale Educ. Ass'n v. Teachers, 
Local 8 7 2 , 92 LRRM 2417 [1976] reversing 90 LRRM 2702; affirmed by
Threlkeld v. Robbinsdale Educ. Ass'n, 110 LRRM 3067 [1982].

Because terms and conditions of enployment and inherent management policy 
may overlap, a public employer may voluntarily negotiate over these 
matters. AFSCME Council 96 v. St. Louis County, 106 LRRM 2635 [1980].

Though a transfer is a managerial decision and not bargainable, whether or 
not the transfer conforms to negotiated transfer criteria is a proper 
subject of arbitration. Minneapolis Teachers Federation v. School 

District, 96 LRRM 2706 [1977].



NEVADA

The single public employee bargaining statute in the State of Nevada covers 
local government employees, including teachers and nurses. The statute 
carries strong penalties for strikes. Union may be fined $50,000 per day; 
union leaders, $1,000 per day, or they may be inprisoned. Employers may 

dismiss, suspend, or demote striking enployees, cancel a collective 
bargaining agreement, or withhold wages for the period of a strike.

TEACHERS

Authority: Nevada Revised Statutes, Section 288.010 et seq (1969).

Exclusions: Confidential enployees.

Administrative Agency: Local Government Employee-Management Relations
Board (EMRB).

Unit Determination: Local government employer; EMRB in cases of dispute.

Criteria for Unit Determination: Coirmunity of interest; department heads,
administrative employees, and supervisors shall not be in same unit as 
employees they supervise, may form own unit; police officers may only join 

unions composed of law enforcement personnel. Principals, assistant 
principals, or other school administrators below rank of superintendent, 

associate superintendent, or assistant superintendent shall not be members 
of same unit with teachers, unless school district employs fewer than five 
principals, but may join others of same rank in separate unit.

Recognition: Exclusive; by voluntary designation or by election.

Bargaining Rights: Duty to Bargain.

Scope of Bargaining: Salary, wage rates, or other forms of direct monetary
compensation; sick leave, vacation leave, holidays, and other paid or 
nonpaid leaves of absence; insurance benefits; total hours of work required 
of an employee on each work day or work week; total number of days of work 
required in a work year; discharge and disciplinary procedures; recognition 
clause; method used to classify enployees in the bargaining unit; deduction 
of dues for the recognized union; protection of employees in the bargaining 

unit from discrimination because of participation in recognized unions; no 
strike provisions; grievance and arbitration procedures for resolution of 
disputes relating to interpretation or application of collective bargaining 
agreements; general saving clauses; duration of collective bargaining 
agreement; safety; teacher preparation time; procedures for reduction in 
workforce; any provision negotiated and in effect as of 5/15/75.

Employee Rights: To join or refrain from joining any union; present

grievance.



NEVADA (cont.)

Employer Rights: Manage operation in most efficient manner consistent with
public interest; take necessary actions in cases of emergency; hire, 
direct, assign, or transfer an enployee, but excluding right to assign or 
transfer as a form of discipline; layoff of any employee because of lack of 

work or funds, subject to established procedures; determine appropriate 
staffing levels and work performance standards except for safety 
consideration; determine content or work day, including, without limit, 
workload factors, except for safety consideration; determine quality and 
quantity of services to be offered to public; determine means and methods 
of offering services; safety of the public.

Unfair Labor Practices by Employer: Interfere with, restrain, or coerce
enployees; dominate unions; discriminate on account of union membership or 
testimony; refusal to bargain in good faith, including impasse procedure; 
discriminate on account of race, color, religion, sex, age, physical or
visual handicap, national origin, political or personal reasons or
affiliations; failure to provide information requested by union concerning 

matters to be negotiated.

Unfair Labor Practices by Union: Interfere with, restrain, or coerce
employees; refusal to bargain in good faith, including impasse procedure; 
discriminate on account of race, color, religion, sex, age, physical or
visual handicap, national origin, political or personal reasons or
affiliations; failure to provide information requested by employer 
concerning matters to be negotiated.

Impasse Procedure: As first step in negotiations, parties shall discuss
procedures to be followed in case of impasse. Mediation - Either party may 
request mediator after July 1; before July 1, dispute may be submitted to 
mediator if both parties agree; labor commissioner submits list of 
mediators if parties cannot agree; mediator tries to help settle disputes 
by July 10; if dispute goes to factfinding, mediator must report to 
commissioner by July 15 on efforts to settle dispute; costs shared equally 
by the parties. Factfinding - If agreement is not reached in mediation by 
August 1 or if the unit has fewer than 30 employees, either party nay 
request factfinding up to September 20; single factfinder; mediator may 
also be factfinder; if parties cannot agree on factfinding, either may 
request seven name list from AAA of FMCS; FMCS used if parties cannot agree 
on service to use; nonbinding report due within 30 days after end of 
hearing; costs shared equally by the parties. Binding Factfinding - 
Parties nay agree in advance to be bound by any or all parts of factfinding 
report; if they do not agree, either party nay request three member panel 
to determine if any or all of factfinder's reconroendations are binding; 
panel makes determination based on public interest, fiscal effect, and 

public safety.

Criteria for Binding Factfinding Award: Ability to pay must be established
first, then normal standards used in interest disputes are applied.



NEVADA (cont.)

Strike Policy: Prohibited; strikes may be enjoined; union nay be fined
$50,000 per day, its leaders may be fined $1,000 per day or jailed; 

employer nay dismiss, suspend, or demote strikers, cancel collective 
bargaining agreement, or withhold wages for period of strike.

Note: An employee-management advisory committee has been created
consisting of three designees of unions and three designees of local 
government: employers. Duties include; interviewing applicants and
submitting an agreed upon list of applicants to governor for positions on 
EMRB; advising EMRB? filing a report with legislature regarding procedures 
in statute and recommending desirable legislation.

The monetary provisions of most of Nevada's 17 school districts are 
negotiated annually. Occasionally a two year agreement is reached; 
however, that is not the norm. As of August 27, 1986, there is only one 
district v/hich may arbitrate for the 1986-1987 contract year. Two other 
districts have not settled; it is expected that they will settle without 
outside assistance.

Last best offer is not mandated for schools, thus arbitration, when 
utilized, is conventional. Most local governments in Nevada are not 
enthusiastic about their experiences with arbitrators' decision. They feel 
the list of arbitrators available tends generally to be labor oriented and, 
since the persons available are almost without exception non-Nevadans, 
their decisions are all the more suspect. There is a general feeling that 
arbitrators' decisions erode the management and decision making duties of 
elected local officials.

Nevada law prohibits strikes of public employees. There have not been any 
strikes since the lav; was enacted. Generally, the Nevada State School 
Boards Association (NSSBA) feels that most educators agree that strikes 
would be disruptive to the education process, thus arbitration may be the 
better alternative. Many local government officials, including educators, 
have expressed to legislative committees that perhaps a right to strike 
provision might have a beneficial effect on the process because a strike 
would bring home to the public the true impacts of public enployee 
collective bargaining.

The NSSBA feels that the provisions dealing with the list of items 
identifying the scope of mandatory bargaining is one of the critical areas 
for consideration. There has not been a legislative session when bills 
have not been considered to add to or to delete from the list. Some of the 
items, for example "safety of the employee", are subject to interpretation 
and cause undue problems in negotiating sessions. Collective bargaining 
laws are now accepted but not with a great degree of enthusiasm. The 

bargaining process results in many confrontations, posturing on both sides 
and time commitments which might be more well spent elsewhere. Without a 
decent alternative available both sides must continue to negotiate these 
conflicts. The process is effective, but is not without problems.



NEVADA (cont.)

The Nevada Education Association (NEA) believes that automatic binding 
arbitration is preferable to the right to strike for several reasons; 
first, because services continue to be rendered, and second, because 20 
percent of the employees reside in smaller counties, a strike may be 
ineffective. The employee, no matter where he/she resides, has the same 
rights. A strike in a county of 10,000 people will not have the same 
inpa t  as a strike in a county with 100,000 people.

Generally, the NEA believes that arbitrators' awards have been fair. 
Forty-two contracts have been negotiated in the past three years. Only two 
contracts have been resolved through arbitration. In each case the NEA's 
position was compromised.

NEA's position on interest arbitration is that last best offer is 
preferable to conventional. It forces the negotiating parties to get 
together and work out their differences. Arbitrators do not particularly 

care for last best offer and often end up playing mediator. One side 
always loses in last best offer, so generally, contracts can be settled 

before impasse is reached.



NEW JERSEY

One employee bargaining statute in the State of New Jersey extends 
collective bargaining rights to public as we? 1 as private employees. The 
law permits bargaining over grievance procedu. es and terms and conditions 
of employment but excludes standards of enployee performance. A  separate 
law provides for arbitration of contract disputes for police and fire 
fighters.

PUBLIC, PRIVATE EMPLOYEES

Authority: N e w  Jersey Statutes Annotated, Title 34, Section 34:13A-1 et
seq (1968) as last amended July 30, 1982.

Exclusions: Elected officials? members of boards and commissions,
managerial executives; confidential employees.

Administrative Agency: Public Employment Relations Commission (PERC).

Unit Determination: PERC in cases of dispute.

Criteria for Unit Determination: Community of interest; professionals
cannot be in a unit of non-professionals except by election; appropriate 
unit of employees; separate supervisory units.

Recognition: Exclusive; by voluntary designation or by election.

Bargaining Rights: Duty to bargain.

Scope of Bargaining: Grievances; disciplinary disputes, and terms and
conditions of employment.

Grievance Procedure: Mandatory in all agreements; arbitration permitted.

Union Security: Dues deduction mandatory'; agency shop permitted; fair
share fee limited to no more than 85 percent of dues; must provide for a 
procedure for rebate upon demand of any employee of pro rata share for 
activities or causes only incidentally related to terms and conditions of 
employment.

Unfair Labor Practices by Employer: Interfere with, restrain, or coerce

employees; dominate unions; discriminate on account of union membership or 
testimony; refusal to bargain or to process grievances in good faith; 
refusal to reduce agreement to writing and to sign it; violate PERC rules 
and regulations.

Unfair Labor Practices by Unicn: Interfere with, restrain, or coerce
enployees or employer's representatives; refusal to bargain in gocd faith; 
refusal to reduce agreement to writing and to sign it; violate PERC rules 
and regulations; discriminate on account of unicn membership or testimony.



NEW JERSEY (cont.)

Impasse Procedure: Mediation - Request of either party; costs borne by
PERC. Factfinding - PERC may initiate or recommend; single neutral or 
tripartite panel; costs borne by parties except for police and fire 
fighters which are borne by PERC. Arbitration - Voluntary interest 

ARBITRATION upon mutual consent.

Strike Policy: No Specific Provision; strikes by police and fire fighters
prohibited.

No t e : Between 1975 and 1978, the N e w  Jersey Public Employment Relations
Commission (PERC), in numerous decisions, interpreted the Employee-Employer 
Relations Act to find that school boards and teacher unions could negotiate 
over permissive subjects, i.e., matters that were not terms and conditions 
of employment, and were not precluded from negotiations by statute.

The vast majority of districts (97%) have multi-year bargaining contracts 
which means that every school district does not negotiate every year. On 
an average, approximately half (45-50%) of New Jersey's school districts 
negotiate new agreements in any given year.

A  little over half of the school districts settle their negotiations 
without reaching impasse (54% for the 1985-1986 school year). Thirty-six 
percent of the school districts settled their contracts during mediation; 
ten percent reported that they utilized both mediation and factfinding 

before reaching settlement.

Compulsory interest arbitration does not exist for school district 
negotiations inpasses. While school boards and unions may mutually agree 
to submit their impasse dispute to an interest arbitrator, it very rarely 

occurs.

There were 64 teacher strikes in New Jersey between 1979 and 1986 which 

resulted in an average loss of 4.8 school days per strike.

Case law

Public employees do not have right to strike by inference. Board of Educ. 

v. New Jersey Education A s s'n, 69 LRRM 2870 [1947].



PENNSYLVANIA

There are three public enployee bargaining laws in the State of 
Pennsylvania. One statute covers state, county, and municipal employees in 
general and grants the right to strike after mediation and factfinding. 
Police and fire fighters are covered by a second statute that provides for 
compulsory arbitration of bargaining disputes. A third statute covers 

municipal employees.

PUBLIC EMPLOYEES IN GENERAL

Authority: Act 195, Section 101 et seq (1970).

Exclusions: Police and fire fighters; elected or appointed officials;
managerial or confidential employees; clergy or employees of church 

offices.

Administrative Agency: Pennsylvania Labor Relations Board (PLFB).

Pennsylvania Bureau of Mediation (PBM).

Unit Determination: PLRB.

Criteria for Unit Determination: CoiTtnunity of interest; avoidance of
over fragmentation; majority of professionals must vote for inclusion in 
non-professional units; prison and mental hospital guards, court employees, 
and security guards must form their own units; security guards may not 
affiliate with unions representing ether job classifications; statewide 

units for statewide bargaining; supervisors must form own units.

Recognition: Exclusive; by voluntary designation or by election.

Bargaining Rights: Duty to bargain; meet and discuss for supervisors.

Scope of Bargaining: Wages, hours, and other terms and conditions of
employment; meet and discuss on the impact of decisions made on issues 

within management rights.

Grievance Procedure: Arbitration required.

Employer Rights: Functions and programs of employer; standards of service;
budget; technology; direct personnel and organizational structure; hire of 

discharge enployees for just cause.

Enployee Rights: To organize, form, join, or assist unions; engage in
lawful concerted activities; refrain from doing so; present grievances.

Union Security: Maintenance of membership permitted.



PENNSYLVANIA (cont.)

Unfair Labor Practices by Employer: Interfere with, restrain or coerce
enployees; dominate unions; discriminate on account of union membership or 
testimony; refusal to bargain in good faith, including grievance 
processing; refusal to reduce agreement to writing and to sign it; violate 
PLRB rules and regulations regarding conduct of representation elections; 
refusal to implement arbitration award; refusal to meet and discuss.

Unfair Labor Practices by Union: Restrain or coerce employees or
employer's representative; refusal to bargain in good faith; violate PLRB 
rules and regulations regarding conduct of representation elections; 
refusal to reduce agreement to writing and to sign it; strike or boycott 
for jurisdictional reasons; secondary boycott; refusal to implement 
arbitration award; refusal to meet and discuss.

Inpasse Procedure: Mediation - If no agreement is reached within 21 days
of negotiations or 150 prior to budget submission date, PBM must be called 
in; if no agreement after 20 days or 130 days prior to budget submission 
date, PBM notifies PLRB. Factfinding - PLRB may name a single or 
tripartite panel; report due within 40 days of PBM notice to PLRB; state 
pays one half the cost, parties each pay one fourth. Arbitration - 
Voluntary; tripartite panel; PLRB pays for neutral, parties pay for their 

own representative.

Strike Policy: May strike after mediation and factfinding; employer may
seek injunction where there is a clear and present danger to public health, 
safety, and welfare; employee may not be paid for period of strike; court 
nay punish violation of injunction with fines and imprisonment; enployees 
other than those on strike who refuse to cross picket lines are deemed to 
be engaged in prohibited strike; ULP is not a defense to an illegal strike.

Note: The Pennsylvania State Education Association (PSEA) records an
average of from 225 to 230 locals which bargain each year. Of these, the 
vast majority are settled either during the mediation process or subsequent 

to factfinding.

PSEA, and most public enployee bargaining agents, feel that Act 195 is, has 
been, and will continue to be effective. The evidence of such acceptance 
can be seen in the fact that the law has withstood several attempts at
modification ranging from amendment to time limits through abolition.

Generally, PSEA feels that the Act works well and needs little or no 

improvement. The areas that work exceptionally well are mediation and 
strike. The areas that work less exceptionally well are factfinding and

voluntary binding arbitration. There are those organizations and
individuals which feel the Act would be improved by providing for mandatory 
binding arbitration. PSEA has no official position espousing amending the 
Act to include binding arbitration. However, PSEA's position on the topic 
is that if the legislature amends the Act to impose harsher penalties upon 
bargaining agents for utilizing strikes, tuen the Act should be amended to 

provide for binding arbitration.



PENNSYLVANIA (Cont.)

The Pennsylvania School Boards Association (PSBA) feels the area that has 
caused the greatest amount of controversy has been the conflict between the 
collective bargaining law and existing school law. Pennsylvania has led 
the nation in strikes, both in number and in length, and this is partly the 
result of the conflict mentioned. Teachers in Pennsylvania can strike for 
35-45 days and not lose any money because of a school code law that 
requires the scheduling of 180 student days. This is one example of sane 
of the troubling problems experienced through Pennsylvania collective 

bargaining.



WISCONSIN

There are three public enployee bargaining laws in the State of Wisconsin. 
One statute covers state employees, while the second law extends bargaining 

rights to municipal employees, including teachers. A  third statute 
provides for arbitration of disputes concerning policemen and fire 

fighters.

TEACHERS

Authority: Wisconsin Statutes Annotated, Chapter 111, Section 111.70 et
seq (1959) as last amended effective 1986.

Exclusions: Independent contractors; supervisors; confidential,

managerial, or executive enployees.

Administrative Agency: Wisconsin Employment Relations Commission (WERC).

Unit Determination: WERC.

Criteria for Unit Determination: Avoid fragmentation; separate units for
professionals and non-professionals unless majority of professional 
enployees vote for inclusion in non-professional unit; separate units from 
craft and non-craft enployees unless majority of craft enployees vote for 

inclusion; desires of employees.

Recognition: Exclusive; by election.

Bargaining Rights: Duty to bargain.

Scope of Bargaining: Wages, hours, and conditions of employment.

Grievance Procedure: Arbitration permitted.

Enployee Rights: To organize, form, join, or assist unions; bargain;
engage in lawful concerted activities; present grievances; refrain from 

doing so.

Union Security: Dues deduction mandatory; agency shop permitted; rescinded
if less than majority of unit supports continuation in an election or if 
union refuses membership on basis of race, color, creed, or sex.

Unfair labor Practices by Employer: Interfere with, restrain, or coerce
enployees; dominate unions; refusal to bargain; violate any collective 
bargaining agreement; deduct dues without authorization; discriminate on 

basis of membership in a union.



WISCONSIN (cont.)

Unfair Labor Pract.-'ces by U n ion: Coerce or intimidate enployees; coerce,
intimidate, or induce employer to conrnit an unfair labor practice; refusal 
to bargain; violate any collective bargaining agreement; coerce or 
intimidate an independent contractor, supervisor, confidential, managerial, 

or executive enployee to join union.

Impasse Procedure: Mediation - WERC or designee. Factfinding.
Voluntary Impasse Resolution - Permissive subject of bargaining; may 
provide for strike by municipal employees; may provide for binding interest 
arbitration; Arbitration - Available upon reaching deadlock and if 
mediation and voluntary impasse resolutioi procedure, if any, have been 
exhausted; at request of either party or jointly; final offer; costs shared 

equally by parties.

Criteria for Arbitration A w a r d : Lawful authority of the employer;
stipulations, if any, of the parties; interest and welfare of the public; 
ability of enployer tc meet costs of award; comparison of wages, hours and 
conditions of employment of other private/public employees in comparable 
communities; cost of living; changes in circumstances during pendency of 
proceeding; other factors usually considered in wage and benefit 

determinations.

Strike Policy: Limited right to strike. Strike may be enjoined.

Note: Presentation of initial proposals along with supporting rationale
shall be open to public; contract duration may not exceed three years.

Wisconsin was the first state to permit municipal enployees (elementary and 
secondary public school teachers included under this definition) to 

organize and negotiate collectively under the Municipal Employment 
Relations Act (Wisconsin Statutes Section 111.70 to 111.77). Under the 
original provisions of the act, strikes were prohibited and bargaining 
inpasses were resolved through mediation and non-binding factfinding by a 

neutral third party.

Chapter 178, Laws of 39/7, established a new method of resolving bargaining 
inpasses for most municipal enployees. Under this act, the neutral third 
party was granted authority to resolve the bargaining impasse through 
binding arbitration if voluntary methods of settlement proved ineffective.

The 1985 Wisconsin Legislature enacted 1985 Wisconsin Act 318 which revised 
the dispute settlement procedures in collective bargaining units of local 
government erployees by separating the binding and non-binding impasse 
resolution procedures under the law. It repealed the arbitrator's 
statutory duty to mediate disputes before proceeding to final and binding 
arbitration. This act also eliminates the sunset expiration date of July 

1, 1991.



WISCONSIN (cont.)

Wisconsin Act 318 was the final product of the efforts of the Legislative
Council's Special Comnittee on the Municipal Collective Bargaining Law,
which had been appointed by the Legislative Council on May 4, 1984, to 
study the municipal employment mediation-arbitration law and to determine 
its effect on collective bargaining and local government employment. 
During the time period that this coimiittee met, the staff prepared numerous 
background nemoranda and reports. Following is a list of these reports. 
They may be obtained by contacting directly the address shown on the 

publication listing.

Legislation to grant University of Wisconsin System faculty and academic 
staff authorization to bargain collectively was considered in the current 
legislative session. 1985 Assembly Bill 229, which hrd been passed by both 
houses of the Legislature in slightly different forms, failed final passage 
because the Assembly did not consider a Senate amenirent during the last 
hours of the final floor period. If Assembly Bill 229 had been enacted, 
more thac 7,330 enployees would have been able to form unions and bargain
collectively with the Department of Employment Relations on wages, benefits

and conditions of employment.

The law in its current format was adopted following a very long and bitter 
teachers strike. Strikes by municipal employees prior to 1978 were quite 
prevalent in all the different sectors, but the teachers strike in 
Hortonville was the catalyst for bring municipal employees under the 

collective bargaining statute.

The following statistics apply to all municipal employees in Wisconsin from 
1978 through 1983. The total number of contracts negotiated was 5,520. 

2,983 (54%) were settled voluntarily prior to impasse; 2,113 (39%) were
settled after impasse and before arbitration; and 424 (7%) were settled in 

arbitration.

Between 1971 and 1977 there were 90 teacher strikes in the state of 
Wisccnsir. There have been no strikes since the implementation of 
arbitration in 1978. There are 432 school districts that bargain annually 

or biennially; the majority are bargained biennially.

From the standpoint of the Wisconsin Educatior Association the law has been 
very successful in providing labor peace. The absence of strikes has 
definitely been a benefit in helping to improve labor/management 
relationships within the public sector. There are soma who would like to 
go back to the strike as the final alternative to bargaining. The State 
Legislature has reaffirmed the statute with only one dissenting vote in 
each chamber which clearly shows a preference to sound public policy' that 

is fair to all.



DISTRICT OF COLUMBIA

There is one public employee bargaining statute in the District of 
Columbia. Covering all employees of the city government, the law includes 
provisions for bargaining over compensation and terms and conditions of 

employment.

PUBLIC EMPLOYEES

Authority: District of Columbia Code Annotated, Title 1, Chapter 6,
Section 1-601.1 to 1-637.2.

Exclusions: Chief judges, associate judges, and nonjudicial personnel of 
the Superior Court and Court of Appeals; supervisors, management officials, 
or employees whose participation in a union would result in conflict of 

interest.

Administrative Agency: Public Employee Relations Board (PERB).
Office of Employee Appeals (OEA).

Unit Determination: PERB.

Criteria for Unit Determination: Community of interest; promotion of
effective labor relations; efficiency of agency operations; skills, working 
conditions, connon supervision, physical location, organizational 
structure, distinctiveness of functions performed, and existence of 
integrated work process; extent of organization; supervisors must be in 

separate units except with respect to fire fighters; no unit shall include 
confidential employees, employees engaged in personnel work other than in a 
clerical capacity, employees engaged in administering statute, and 
enployees of the city council; professionals must vote for inclusion in 
nonprofessional unit; two or more units for which union holds exclusive 
recognition within agency may be consolidated into one larger unit.

Recognition: Exclusive; by voluntary designation or by election.

Bargaining Rights: Duty to bargain.

Scope of Bargaining: Compensation, union security, and terms and
conditions of employment. Compensation includes salary, wages, health 
benefits, within-grade increases, overtime, education pay, shift 
differentials, premium pay, hours, and other compensation matters.

Grievance Procedure: Arbitration permitted.

Employee Rights: To organize, join, or assist unions; bargain
collectively; refrain from doing so; present grievances.



DISTRICT OF COLUMBIA (Cont.)

Employer Rights: Direct employees; hire, promote, transfer, assign, and
retain employees; suspend, denote, discharge, or take other disciplinary 
action against enployees for j\st cause; relieve employees from duties 
because of lack of work; maintain efficiency; determine mission of agency, 
budget, number of enployees; types and grades of positions of enployees 
assigned to organization unit; determine technology of work and internal 
security practices; take whatever actions may be necessary to carry out 
mission in emergencies.

Union Security; Dues deduction mandatory; agency shop permitted.

Unfair Labor Practices by Employer: Interfere with, restrain, or coerce
enployees; dominate unions; discriminate on account of union membership or 

testimony; refusal to bargain in good faith.

Unfair Labor Practices by Union; Interfere with, restrain, or coerce 
enployees; cause or attempt to cause management to coerce employees; 
refusal to bargain in good faith; participate in a strike or work stoppage; 

recognitional strikes or secondary boycott.

Impasse Procedure (Compensation): Mediation - Any party may request and
PERB may inpose anytime if at impasse, after 180 days of bargaining, or 90 
days before expiration of contract. Costs borne by moving party or shared 
by mutual request. Factfinding - Permitted by statute; costs borne by 

moving party or shared by mutual request. Arbitration - Any party may 
request after 30 days or less of mediation; final offer by package; award 

due within 20 days; costs shared equally by the parties.

Impasse Procedure (Terms and Conditions): May be invoked by either party
or on application cf PERB; PERB may impose procedures of its choice.

Criteria for Procedure: Existing laws, rules, and regulations; ability of
city to comply with award; public safety, health and welfare; need to 
maintain fair, reasonable, and consistent personnel policies.

Strike Policy; Prohibited; union may be decertified.

Note: Impasse resolution machinery includes, but is not limited to (1)
mediation, (2) factfinding, (3) advisory arbitration, (4) request for 
injunction, (5) binding arbitration, (6) final best offer binding 
arbitration, and (7) final best offer binding arbitration item by item on 

noncompensation matters. Bargaining sessions shall not be open to the 
public; factfinding proceedings shall be open to the public; no 
compensation agreement can be negotiated for fewer than three years.

The District of Columbia Board of Education, in the absence of prohibiting 

legislation, elected to recognize unions (and in this case it was the 
teachers' union) for purposes of collective bargaining as early as 1967.



DISTRICT OF COLUMBIA (Cont.)

Before the passage of the Conprehensive Merit Personnel Act (CMPA), the 
District of Columbia Board of Education (DCBE) experienced at least four 
teacher work stoppages. Since the passage of the CMPA, there have been no 
strikes. The CMPA provides for final and binding arbitration by a Board of 
Arbitration. A  reasonable assumption, therefore, could be that final and 
binding arbitration by an impartial board of arbitrators is a deterrent to 
strike action and is regarded b y  the unions as a viable alternative to 
strike action. However, the school administration, while it recognizes the 
benefits of third party proceedings in the resolution of protracted 
interest arbitration, rejects the idea of relinquishing its policy making 
authority to an outside party.

To date, DCBE has been subject to one issue arbitration award - in 
compensation negotiations with the union representing their principals and 

supervisors - and this was in the Board’s favor.

The DCBE did not support final and binding arbitration when the bill was 
being drafted and would like to see the law amended accordingly. They 
believe that policy making should be reserved to the employer or agency 
even it it means that they would have to deal with the threat of illegal 

strikes.

By law the DCBE is required to negotiate three year compensation 
agreements. The District of Columbia has three contracts covering 
educational enployees: 12 month teachers; 9 month teachers; and 12 month 
school officers. Negotiations with these units vary. For example, 
negotiations with the teachers' union concluded five months after the 
expiration of the then current agreement, while negotiations with the 
officers' union are the subject of judicial proceeding. The most recent 
agreement with the teachers was negotiated, although six earlier 
negotiations resulted in a fair sprinkling of both negotiated and mediated 
settlements as well as factfinding reconmendations. In the case of school 
officers, they did go to final and binding arbitration, and the award, 
favorable to the Board of Education, is being challenged in court by the 

school officers' union.

The DCBE has found that the collective bargaining law has facilitated the 
process by providing a structural framework which stipulates time lines for 
completing the various stages of the negotiation procedure. T) ey have 
found that the mandated Personnel Salary and Benefits Committee has not 
been effective because of the lack of resources to collect compensation 
data in effect at the onset of negotiations. They have found that the CMPA 
provisions requiring separate impasse procedures for compensation and 
nonconpensation items have been most cumbersome and, as a result, are in 

the process of recommending one impasse procedure for all unresolved items.



DISTRICT OF COLUMBIA (Cont.)

The District of Columbia Office of Labor Relations and Collective 
Bargaining is proposing to amend the provisions of the District of Columbia 

Merit Personnel Act to prohibit managers (i.e., authority to hire, 
transfer, suspend, promote, discharge, etc.) from the right to organize for 
collective bargaining purposes. They DCBE supports this proposed amendment 
unqualifiedly as it is contrary to the public interest to have principals 
in an educational setting functioning in an adversarial role. The DCBE 
does not support the concept of final and binding arbitration in interest 
arbitration. At the most, they would recommend advisory arbitration.
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S U M M A R Y  OF: A Report on the Impact o f  the Public Em ploym ent Relations Act on
Local School Districts, N ovem ber 8, 1991.

PU R PO SE O F  TH E R EPO RT

In accordance with a Legislative Budget and Audit Com m ittee special request and the 
provisions o f  Title 24 o f  the Alaska Statutes, we conducted a review o f  the effects o f  Senate 
Bill 15, Chapter 180, SLA 1990 on the S tate 's  local school districts. This legislation m ade 
public school employees subject to the provisions o f  the Public Em ploym ent Relations Act 
(PERA), AS 23.40. Article 2. Public school employees were classified as (a)(3) workers. 
Under PERA, class (a)(3) employees are given the legal right to strike; whereas, previously 
when public school employees were covered by Title 14, the Alaska Suprem e Court 
determined that they had no legal right to strike.

R E PO R T  C O N C LU SIO N S

O ur review evaluated the impact o f  PERA on a variety of aspects o f  labor relations between 
public school employees and the S ta te’s 54 school districts. O ur report conclusions arc 
based on the information that was gathered through interviews with education organization 
groups, school district administrators, and m em bers o f  local unions representing both 
certificated and noncertificated staff. We also relied on the results o f  a questionnaire we 
mailed to 51 school districts. W e had a response from 38 or 15% of  districts polled.

In summary, we conclude the following:

1. The lenuth o f  time involved in negotiations has cenerallv remained unchanged .

2. Loaal service costs at the district level nenerallv have not been affected.

3. Use o f  professional negotiators has remained about the sam e.



4. The major difference involvinu PERA ;ire the issues beinu neuoliated, With the
passage o f  PERA, there is a lot o f  uncertainty on the part o f  both administrators and 
unions about what can be negotiated in collective bargaining.

The National Education Association o f  Alaska (N EA -A k) say that they have no plan 
to push for reconsideration of the issues dealt with by the courts under Title 14. 
However, individual local unions told us that they were raising previously non- 
negotiable items in their contract talks. These reports were substantiated by school 
districts mi their survey responses. The most com m only  addressed previously non- 
negotiable item being discussed is class: size.

5. The role o f  the Alaska Labor Relations Aeencv (A LRA ) has not been as timely and 
has been less extensive than orientally envisioned. ALRA  has had lesser o f  a role 
than anticipated with education-related issues due primarily to two factors. One, the 
agen cy ’s current organization was formed only nine days after the effective date of 
Chapter 180, SLA 1990. Two, with a change in administrations, there was a change 
in the m ake-up o f  the board which contributed to further adjudicatory delays.

6. ALRA has received favorable com m ents for its advisory role and mediation function. 
In spite o f  the frustration over delays in issuing decisions on unfair labor practices 
(ULPs), there have been many positive comments about ALRA. Union mem bers and 
school district administrators who have contacted ALRA report that there is a 
considerable body o f  knowledge about labor relations at the agency. They have found 
A LRA  to be a reliable, unbiased source o f  information. The com m ent was also 
frequently made that despite the length o f  delay at ALRA. it is still a faster alternative 
than going to court to get a decision. It is significant to note that ULPs can be, and 
are being, filed by school districts almost as often as by unions.

7. A L R A ’s 15 education cases involve union certifications, regulations, and U L P s. The 
report contains a table summarizing A L R A ’s 15 education related cases.

F IN D IN G S AND R EC O M M EN D A TIO N S

I. Public school em ployees should remain under the provisions o f  the Public
Em ploym ent Relations Act (PERA). classified as (a)(3) employees.

2 . .  If certificated public school employees remain subject to the provisions o f  PERA, the
x-'fC' legislature should consider adopt in.ii legislation to clarify what issues are negotiable.

AIASKA STATK MiHISlATVKI: DIVISION 01- LUCISUTlVli AUDIT
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M em bers o f  the Legislative Budget 
and Audit Committee:

In accordance with the provisions o f  Title 24 o f  the Alaska Statutes, the attached report is 
submitted for your review.

A Report on the Impact of 
the Public Em ployment Relations Act 

on Local School Districts

November 8, 1991

Audit Control N um ber 

05-4419-92

The audit reports on the impact that Chapter 180, SLA 1990 has had on labor relations 
between school employees and the S ta te’s local school districts. This legislation made public 
school employees subject to the provisions o f  the Public Em ploym ent Relations Act (PERA). 
AS 23.40. Article 2. The legislation also classified public school em ployees as (a)(3) 
workers under AS 23.40.200 which gave the school employees the legal right to strike. This 
was a right that they had previously not been granted.

The audit was conducted in accordance with generally accepted governm ent auditing 
standards. We recommend in the report that legislation be passed that will continue to 
classify public school employees as (a)(3) employees under AS 23.40.200 and that they 
continue to be subject to the other provisions of PERA. We also recom m end that the 
legislature consider passing legislation to clearly establish what items are negotiable between 
school district administrators and their employees. A further statement o f  our audit approach 
is included in the Objectives. Scope, and M ethodology section of this report.

1

/ G z t t / h
Randy S /W e lk e r .  CPA 
Legislative Auditor
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O BJECTIV ES. SCOPE. AND M ETH O D O LO G Y

In accordance with a Legislative Budget and Audit Committee special request and the 
provisions of Title 24 o f  the A laska Statutes, we conducted a review o f  the effects of 
Chapter 1X0, SLA 1990 (Senate Bill 15) on the S tate 's  local school districts. This legislation 
m ade public school em ployees subject to the provisions o f  the Public Em ployment Relations 
Act (PERA), AS 23.40, Article 2. Public school employees were classified as (a)(3) 
workers. Under PERA, class (a)(3) employees are given the legal right to strike; whereas, 
previously when public school employees were covered by Title 14, the Alaska Supreme 
Court determined that they had no 'egal right to strike.

Objectives

The objective o f  the review was to gain an understanding o f  the effects o f  Chapter 1X0. SLA 
1990 on labor relations between public school em ployees and their respective school districts. 
Specific objectives o f  the review were to:

1. D eterm ine how the legislation affected the length o f  time needed to reach a 
negotiated settlement compared to negotiations conducted under Title 14.

2. Determine if there has been an increase in the costs o f  attorneys or other legal costs 
attributable to negotiations under PERA .

3. Determine whether under PERA there has been an increased cost to school districts 
attributable to contract negotiations.

4. Com pare the settlement process between school districts and employees under Title 
14 with PERA.

5. Assess the involvement o f  the Alaska Labor Relations Agency (ALRA) with public 
school em ployees and school districts.

6. Review and report on the number and content of Unfair Labor Practice (ULP) filings 
submitted to ALRA.

7. Report on the effect o f  PERA classification on the general attitudes o f  both labor and 
management towards each other during the negotiations process.

Scope

W e focused our examination o f  education em ployee labor relations on the 54 school districts 
established in the State of Alaska. In our review, we placed additional em phasis on larger 
districts that have negotiated agreements or are currently negotiating under the provisions of 
PERA.

AIASKA STATE I.IGISLAn.KH DIVISION OF LECISLATIVF. AI DIT



Methodology

O ur evaluation o f  the effects o f  Chapter IXO, SLA 1990 involved review and analysis o f  the
following documents:

1. A laska Statute 14.20, Article 6. Negotiation and Mediation.

2. Alaska Statute 23.40, Article 2. Public Em ploym ent Relations Act.

3. Information pertaining to 1989’s Senate Bill 15 which eventually was passed as
Chapter 180, SLA 1990, an act "Including, for two years, public school employees 
in the Public Em ploym ent Relations Act as class (a)(3) employees entitled to a right 
to strike; requiring advisory arbitration before public school em ployees exercise the 
right to strike; and providing for an effective date."

4. Information pertaining to I9 8 8 ’s House Bill 170 which eventually was passed as
Chapter 95, SLA 1988, an act "Extending collective bargaining rights to 
noncertificated school district employees."

5. The Alaska Suprem e Court decision regarding Kenai Peninsula Borough School 
District r. Kenai Peninsula Education Association, 572 P.2d 416 (Alaska 1977).

6. The Alaska Suprem e Court decision regarding Anchorage Education Association r.
Anchorage School District, 648 P.2d 993 (Alaska 1982).

7. Executive O rder No. 77.

8. A L R A ’s 1990 Annual Report.

9. A L R A ’s U LP Case M anagem ent File.

10. A L R A ’s U LP Case Status Report.

11. Public Case Files at A LR A  on filed education cases.

We also relied extensively on interviews with the following groups o f  individuals:

1. Organizations with an interest in education matters, which included the Alaska 
Association of School Boards (A ASB). the A laska Council o f  School Administrators 
(ACSA), and the National Education Association (NEA).

2. School district administrators, which included superintendents, personnel directors, 
and labor relations directors.

AIASKA STATE LEGISLATURE DIVISION OH LEGISlAnVE Al.DfT



3. Presidents and members of negotiating teams for local teachers’ unions.

4. Presidents and members of negotiating teams for local education support personnel
unions.

5. ALRA’s hearing examiner/administrator.

We prepared a questionnaire regarding the effects of placing public school employees under 
the provisions of PERA, which was mailed out to the presidents of local NEA-affiliated 
unions.

We also prepared a questionnaire regarding the effects of placing teachers under the 
provisions of PERA, which was mailed to the superintendents of 51 of the State’s school 
districts. Because the questionnaire was designed based on their discussions, we did not mail 
the questionnaire to the superintendents of the three school districts we had interviewed in 
the survey phase of our audit work.
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ORGANIZATION AND FUNCTION

Title 14 of the Alaska Statutes sets out the duties and organization of the Department of 
Education. The statutes establish a seven-member State Board of Education appointed by 
the Governor, which sets the policy for education in Alaska’s public schools. The State 
Board appoints the Commissioner of the Department of Education to implement and carry 
out its policy decisions.

There are 471 public schools administered by 54 school districts in Alaska. The school 
districts include 21 Regional Education Attendance Areas (REAAs) and 33 City and 
Boroughs. The REAAs are created in politically unorganized areas in rural Alaska and the 
city and borough school districts serve politically-organized areas of the State.

Alaska education highly emphasizes the importance of local control. Each school district has 
a locally elected school board that works within the state guidelines to set policies for their 
respective districts. In 1990, there were about 108,000 students attending public school 
between preschool and twelfth grade. These students were taught by about 6.400 public 
school teachers.

Teachers and other school personnel were placed under Title 14 eighteen years apart

Certificated public school employees were given the right to bargain matters pertaining to 
their employment and the fulfillment of their professional duties in 1970. Chapter 18. 
SLA 1970 codified laws relating to school district labor relations under AS 14.20. Article 6 
(commonly referred to as Title 14). Noncertificated public school employees were given the 
right to bargain matters of wages, hours, and other terms and conditions of employment in 
1988 (Chapter 95, SLA 1988) when AS 14.20, Article 6 was amended.

In 1990 (Chapter 180, SLA 1990) public school employees were placed, for a two-year 
period, under the provisions of the Public Employment Relations Act (PERA) as class (a)(3) 
’mp' es. An important aspect of labor relations under PERA is the role of the Alaska 

<elations Agency (ALRA).

ALRA acts as referee and adjudicator for public employee labor relations

The present organization of ALRA was created on July 1. 1990 after the governor issued and 
the legislature approved Executive Order 77. The order consolidated three separate agencies 
into ALRA responsible for administering PERA and the Railroad Corporation Act. ALRA 
is composed of a board of three members who serve staggered three-year terms. The 
governor appoints and the legislature confirms the board members. No more than two board 
members may be from a single political party and all must have backgrounds in labor 
relations. One member is drawn from management, one from labor, and one from the 
general public.
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ALRA employs a small staff of hearing officers and examiners to process and review various
allegations and petitions within its jurisdiction. Perhaps the most visible aspect of ALRA's
responsibilities is its resolution and adjudication of unfair labor practices (ULP).

The ALRA’s process for resolving ULPs is as follows:

1. Preliminary review of alleuation. The party filing a charge lays the issue out to a 
hearing officer/investigator. The hearing officer fills out a checklist to determine that 
all requirements for a charge have been met. Requirements include that the charge 
is sworn, that there are written addresses for the parties to the charge, and that the 
charge is dated. The hearing officer has 14 days to conduct an investigation, but in 
actuality it has been taking longer than 14 days.

2. Determination of jurisdiction. If the facts alleged appear to be true, then ALRA must 
decide if it has jurisdiction to hear the case. If it is determined that ALRA has 
jurisdiction, the facts o f fl j charge are again examined prior to contacting witnesses 
on both sides. The hearing officer then forwards the case to the hearing examiner 
with a recommendation to dismiss or hear the case.

3. Informal Mediation or Resolution. If it is decided to hear the case, the hearing 
examiner attempts to bring the two parties together to have them conciliate the issues 
that separate them.

4. Hearing is held. If conciliation is not possible, then a hearing is held. An audio tape 
and written testimony is kept of each hearing. The case may be heard either by the 
ALRA's hearing examiner or the ALRA board may choose to hear the case as a 
board. When the board chooses to not be present at the hearing, the hearing 
examiner ptepares a proposed decision for the board. When comments are received 
back from each board member and an agreement is reached on the wording of the 
decision, it becomes final. The final decision is written and is appealable in court.
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BA C KG RO U N D  IN FORM AT ION

1970 legislation first defined labor riches for teachers

In 1970. the terms and conditions by which 

teachers could collectively bargain were 

First established by the legislature in 

A S  14.20, Article 6. The statute sets out 

the negotiation and mediation processes to 

be followed for teachers (called certificated 

employees). Specifically, A S  14.20.550 

requires that

E a ch  city , b o ro u g h  a n d  reg io n a l  
sc h o o l b o a rd , sh a ll  n eg o tia te  w ith  
its c e r tifica te d  em p lo yees  in g o o d  

fa i th  on  m a tters  p e r ta in in g  to  
th e ir  em p lo y m e n t a n d  the  
fu l f i l lm e n t  o f  th e ir  p ro fe ss io n a l  
du ties .

A S  14.20, Article (S also set out procedures 

for school boards to follow in recognizing 

organizations to bargain on behalf of 

teachers (the statute refers to these 

organizations as bargaining agencies).

Noncertificated public school employees 

joined teachers in obtaining the right to 

bargain conditions of their employment in 

1988, with the passage of Chapter 95, S L A  

19XK. This legislation amended A S  14.20, 

Article 6 to include noncertificated public 

school employees. Noncertificated e m ­

ployees were allowed to bargain matters 

of wages, hours, and other terms and 

conditions of employment.

A S lio rt G lossa ry  o f  T e rm s Used in 
T h is  R epo rt

Advisory arbitration: An independent third 
party is called in to help settle a collective 
bargaining deadlock. After hearing both sides of 
the dispute, the arbitrator issues an advisory 
decision. Although the decision is not binding on 
either of Uie two sides, it often brings a realistic 
perspective to the negotiations.

Minding arbitration: As in advisory arbitration, 
a third party hears both sides, but then renders 
a decision that is binding on both parties.

Mediation: Involves third party intervention
between conflicting parties. However, a 
mediatoi acts more informally than an 
arbitrator, often serving as a go-between for the 
two sides in order to promote reconciliation or 
compromise.

Deadlock: Point at which negotiations between 
two parties reaches a standstill. Often a 
mediator is brought in at this point to help the 
two sides to continue communicating and to 
mutually resolve differences.

Impasse: Point at which negotiations have
broken down to the point that neither side to a 
dispute will concede on their issues. Impasse 
exists after a mediator and an advisory 
arbitrator have tried to resolve issues.

Title 14 sets out procedure for union recognition and ceriification

The statutes requited school boards to conduct secret ballot elections to select union 

representation for teachers. The school boards had to hold an election if 259r of the 

district's teachers so requested. Alter such an election, the statute required school boards to 

recognize the union with the most votes.
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After recognition, school boards were required to negotiate within 20 days after receiving 

a written request from the union. Negotiation meetings were required to be open to the 

public unless both sides mutually agreed to have the meetings closed.

1970 legislation also provided for mediation then arbitration

The statute required mediation, in a prescribed manner, of labor negotiations if and w h e n  

the two sides reached a deadlock. The United States Federal Mediation and Conciliation 

Service would serve as the agency to resolve the dispute. The mediator would chair the 

mediation meetings and attempt to resolve the differences between the two sides The 

mediator would prepare a written report, which would be issued to both sides. If either side 

rejected the report in its entirety, the mediator could m a k e  changes and prepare a Final report. 

If either side rejected that final report, the governor could appoint an advisory arbitrator to 

hear the issues.

The statute also required that negotiated agreements provide for a grievance procedure. 

W h e n  setting up a grievance procedure, the statute required that binding arbitration be used 

as the final procedural step. The statute did maintain that it was not designed to abrogate 

school boards' rights to have final decision-making authority on policy.

1972 legislation sets out public employee labor relations rights

T w o  years after teachers were given the right to bargain, public employees had their rights 

codified in A S  23.40, Article 2. The legislation, referred to as the Public E m p l o y m e n t  

Relations Act (PERA), established three classes of public employees and gave specific 

bargaining rights to each class.

Class (a)(1) employees include police and fire protection employees and were designated as 

workers whose services cannot be suspended for any length of time. Class (a)(1) employees 

are not allowed to strike. However, if impasse is reached in negotiations even after 

mediation, then the bargaining parties must submit to binding arbitration.

Class (a)(2) employees, which include public school employees other than teachers or 

noncertificated employees, and public utility employees, were designated as workers whose 

services could be suspended for short intervals. Class (a)(2) employees are allowed to 

engage in a strike after unsuccessful mediation. But if either the employer or the State’s 

labor relations agency can prove that the strike threatens health, safety, or the public welfare, 

they can apply for a court order to stop the strike. If the impasse continues after the 

suspended strike, the parties must submit to binding arbitration.

Class (a)(3) employees are those employees not specifically included in the two previous 

groups. Class (a)(3) employees are allowed to engage in a strike if a majority of the 

bargaining unit votes to do so by secret ballot.
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PERA rights differ si mi i ficant I y I'rom Title 14 provisions

The rights conveyed to employees covered by P E R A  differed significantly from rights 

conveyed to certificated public school employees in Title 14. These rights, as listed below, 

differ in areas ranging from union selection to mandatory payment of dues:

1. The selection of unions (or bargaining aucncies) - A  major difference between P E R A  

and Title 14 is in the area of union certification. P E R A  involves the Alaska Labor 

Relations A g e n c y  ( A L R A )  in selecting and certifying union representation rather than 

local school boards. If there is a request for union representation; A L R A .  not the 

school board, conducts an election by secret ballot.

2. Mediation - Another difference is the process of mediation. Under P E R A .  wh e n  

labor and m anagement negotiating teams reach a deadlock, they can mutually select 

a mediator or request that A L R A  appoint a mediator. The mediator tries to work 

with the two parties to resolve any open issues.

3. Unfair Labor Practices (ULPs) - P E R A  also conveys additional rights that were not 

mentioned in Title 14. O n e  right under P E R A  is that neither the public employer or 

public employees m a y  engage in ULPs. P E R A  defines what constitutes a U L P  and 

assigns A L R A  with the responsibility of investigating and adjudicating U L P  charges. 

A L R A  can try to help resolve U L P  issues between the two parties informally or can 

go through a formal hearing process in accordance with the Administrative 

Procedures Act. A L R A  has the power to issue and serve orders to stop prohibited 

practices or to apply for an injunction from superior court. In order to reach its 

decision on ULPs, A L R A  has the power to subpoena witnesses. A L R A  can dismiss 

unfounded U L P  allegations.

4. Dues deduction - P E R A  also conveys the right to employees to bargain for an agency 

shop and to have union dues deducted from employees’ payroll and conveyed to the 

representative union.

P E R A  was not automatically m a d e  applicable to all employers. Under the 1972 legislation, 

political subdivisions were allowed to "opt out" of P E R A  and substitute their o w n  labor 

relations provisions. S o m e  subdivisions, most notably the Municipality of Anchorage, opted 

out of P E R A .

Judicial decisions further define public school employees’ rights

The requirements and application of Title 14 were further defined by two Alaska Supreme 

Court decisions. The first decision was in the case of the Kenai Peninsula Borough School 
District t\ Kenai Peninsula Education Association, 572 P.2d 416 (Alaska 1977). c o m m o n l y  
referred to as "Kenai 1 1 " (see inset on page 11). In its decision, the court established what 

items were negotiable and what issues were non-negotiabie in the collective bargaining 

process between teachers and school districts.
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In the second case, Anchorage Education 
Association i\ Anchorage School D istrict, 
648 P.2d 993 (Alaska 1982), referred to as 

the "Anchorage Strike Case" (see inset at 

right), the court ruled that teachers did not 

have the right to strike. These two court 

cases helped provide interpretation and 

guidance on items that had not been 

specifically addressed by the 1970 

legislation.

Employees resent imposed contracts

Prior to 1990, public school employees 

were growing increasingly frustrated with 

their inability to bring closure or "finality" 

to the bargaining process. Under Title 14 

and the accompanying court decisions, 

school districts had the right to impose a 

contract w h e n  collective bargaining impasse 

was reached. Public school employees had 

no formal means to respond to a contract 

imposition since they did not have a legal 

right to strike.

Despite not having the right to strike, 

teachers have been effective in using 

informal means to get imposed contracts 

lifted and have both sides return to the 

negotiations.

Informal means used by teachers have 

consisted of picketing their school district, 

filibustering school board meetings, taking 

votes to have an illegal strike, and working 

to their contract. W h e n  certificated staff 

work to their contract, they put in exactly 

their workday hours, but no more. This

A L A S K A  SU P REM E C O U R T  R U L E S  
TEA C H E RS H AVE  

NO  RIGHT TO ST R IK E

In 1979, school teachers in Anchorage went on 
strike. When they had not completed contract 
negotiations that yoar by the first day of 
school, they decided to walk out of classes. 
The strike lasted five days until the state 
superior court issued a temporary restraining 
order halting the walkout. The teachers then 
appe3lod fhe restraining order.

In the case, Anchorage Education Association 
v. Anchorage School District, 648 P.2d 993 
(Alaska 1982) the supreme court ruled that the 
teachers did not have the legal right to strike. 
The court held that PERA did not pertain to 
teac.., s, even though AS 23.40.200 (d) lists 
public school employees as falling under its 
provisions.

The courts ruled that the statute referred to 
public school employees other than teachers, 
such as principals and counselors. The courts 
held that if the legislature had wanted PERA 
and Its strike provisions to apply to teachers, it 
would have specifically so stated.

-
The decision went on to say, "No court has 
held that the common law permits public 
employees to legally strike in the absence of 
explicit statutory consent." Another reason 
cited by the court tor their decision wa3 die 
absence of an established oversight agency for 
the teachers, under the provisions of Title 14, 
which the court observed has historically 
contributed to the fairness of strikes.

Although the court admitted that teachers were 
not being treated the same as other public 
employees who were covered by PERA, it 
added that, unequal treatment Is permissible if 
it is substantially related to the legitimate 
purposes of the legislation. The court 
observed in making its ruling that apparently 
the legislature felt Title 14 adequately provided 
cooperative labor relations for teachers.

means that papers m a y  not be graded and 

extracurricular activities for students m a y  be curtailed. While effective, the informal means 

were long and drawn out and led to increasingly poor relations between the staff and school 

district.
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KENAI 7 7  CASE DEFINES NEGOTIABLE ITEMS §

In the mid 1970s, tho Kenai School district filed suit against tho local teachers union. The district I
sought a ruling from the courts regarding what itams were negotiable arid what items fell within the [j
district's powers and responsibilities to make final decisions on policies. The school board claimed |

; that while employment-related issues were sub|ect to bargaining, items that affected educational /j
j policy should not be subject to bargaining. The union contended that district policy was a jroper t]

subject for collective bargaining. ji

In ruling on the case in 1977 (Kenai Peninsula Borough School District v. Kenai Peninsula Education r?
Association, 572 P.2d 416 (Alaska 1977)J, the Alaska Supreme Court observed that under the general 
law concerning bargaining between labor unions and private employers, the "scope of negotiable 5

I
 issues is broad." However, the court said that when the public employment sector is concerned, I

"and particularly education, the question of what ie properly bargainablo is thrown into more doubt.” ’<

The courts expressed concern that the autonomy of school boards could be gradually eroded by jj
the collective bargaining process over time. -?

In deciding the case, the Alaska Supreme Court quoted a passage from an United States Supreme I
Court decision that stated, t;

Whether a teachers’ union is concerned with salaries and fringe benefits, teacher 
qualifications and in-house training, pupibteacher ratios, length of schootday, 
student discipline, or the content of the high school curriculum, its objective is 
to bring school board policy and decisions into harmony with its own views.

The court held that while school boards are required to negotiaia in good faith, school boards are jj
not required or permitted to delegate decision-making to unions. The court stated, 7  matter is more 
susceptible to bargaining the more it deals with the economic interests of employe $ and the less •
it concerns professional goals and methods."

While observing that it would be helpful if the legislature would provide more specific guidance on [J
what items may be negotiated (see Recommendation No. 2 In this report), the court made a decision 

| of what collective bargaining items are negotiable and which are non-negotiabie.

The court then went on to list more than 39 items that could be bargained by the union and then 
listed nine items that it felt were nonnegotiable policy items:

8 1) relief from non-professional chores,
2) class size and teacher load,
3) an Ombudsman for teachers,
4) evaluation of administrators,
5) use and number of Teacher Aides,
6) use and number of Para-Professionals,
7) pupil to teacher Ratio Formula,
8) use of specialists, and
9) the school year calendar.

Bindim; arbitration considered (hie method of achieving finality 

Public school employees lobbied the legislature for a number of years to have a formal 

means to bring finality to their contract negotiations. The method preferred by the
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employees was binding arbitration (see glossary on page 7 for definition of binding 

arbitration).

School district administrators and school boards adamantly opposed binding arbitration. 

Administrators tire opposed to binding arbitration because they felt it contributes to escalating 

personnel costs in other states where it is used. Administrators have also found that in m a n y  

instances where they have gone to advisory arbitration, they have been the losers in the 

financial decision, suggesting they would fare no better if the arbitrator's rulings became 

binding.

Currently m a n y  school districts feel that they are constrained in what they can pay to 

employees because revenues are limited under the State's school foundation program. The 

legislature, to s o m e  extent, has recognized the validity of this viewpoint. In 1991. they 

provided 15 single-site school districts a total of $2,131,200 to supplement funding the 

districts under the foundation program.

School districts w h o  have a taxing authority have found taxpayers unwilling to support 

additional property or sales taxes. While funding has not increased in recent years, costs for 

school districts have been rising. S o m e  of the costs are uncontrollable, particularly rapidly 

increasing costs of the Teacher's Retirement System. School districts are concerned that if 

their employees have binding arbitration as the means to finality, salaries and benefits will 

be set at amounts that are impossible to fund.

19X9’s Senate Bill 15 attempts to resolve finality issue

In this background of public school employee frustration with the provisions of Title 14 and 

school district concerns about binding arbitration, Senate Bill 15 was introduced in January

1989. The original version of the bill m a d e  substantial changes to Title 14. It included 

giving the A L R A  oversight responsibilities for union elections and a provision of "last-best- 

offer" mediated arbitration that would be binding on both parties. The bill was altered 

substantially as it m o v e d  through the Senate. The revisions continued as the bill m o v e d  from 

the Senate to the House for consideration. In one committee version of the bill, public 

school employees were placed under the provisions of P E R A  as class (a)(2) employees with 

a limited right to strike followed by binding arbitration.

T o  avoid having binding arbitration imposed, two organizations that represent school boards 

and school administrators, the Alaska Association of School Boards and the Alaska Council 

of School Administrators, respectively, agreed to drop their opposition to the bill. Their 

agreement was predicated on the bill containing a right to strike |or (a)(3) P E R A  status| for 

teachers and other school personnel rather than binding arbitration 1(a)(1) or (a)(2) P E R A  

status |.

These two organizations and the National Education Association-Alaska (NE/\-Ak). 

representing teachers and other school employees, reached an agreement on a bill that would 

classify public school employees under P E R A  as class (a)(3) employees. Such classification
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would give them the right to strike. The House Finance Committee version of the bill 

reflected the agreement reached between the three interested organizations. However, the 

bill was changed w h e n  it reached the House Rules Committee.

House Rules Committee add a repeal date clause

The House Rules Committee passed out legislation that would m a k e  the reclassification of 

school district employees under P E R A  effective for only two years. At the end of the two- 

year period, the employees would again be subject to the provisions of Title 14 unless the 

legislature acted to extend their coverage under P E R A .  There was expressed intent for the 

two years to serve as a trial period. O n e  representative stated that he viewed the "legislation 

as an experiment in finality in collective bargaining," and that he "hoped it would put a stop 

to the charges and counter charges seen on both sides of this issue." S B  15, as passed out 

of the House Rules Committee, placed public school employees under P E R A  as class (a)(3) 

workers for a two-year period.

S B  15 was then revised again on the floor of the House. A n  amendment, characterized as 

a "technical amendment" prohibited school districts from opting out of the bill. The 

a m e n d m e n t  addressed concerns that since the original passage of P E R A  in 1972 allowed 

political subdivisions to "opt-out." school boards might argue that they should be entitled 

to the same option. The a mendment was intended to clarify the intent of the legislature that 

the law would apply to all school districts. Senate Bill 15 as passed by the House and 

Senate, was signed into law by the Governor with an effective date of June 22, 1990.
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REPORT CONCLUSIONS

T h e  Legislative Budget and Audit Committee directed that w e  review and report on the 

impact of the Public Employment Relations Act ( P E R A )  on various aspects of labor relations 

between public school employees and the State's 54 school districts. W e  based our report 

conclusions on the information that w e  gathered through interviews with education 

organization groups, school district administrators and m e m b e r s  of local unions representing 

both certificated and noncertificated staff. W e  also relied on the results of a questionnaire 

w e  mailed to 51 school districts, W e  received a response from 38 or 7 5 %  of districts polled.

Lenuth of time involved in neuotiations has generally remained unclnmued

There has been no significant consistent change in the length of time it takes to negotiate a 

contract under the provisions of P E R A  compared to Title 14. The issues being negotiated 

and the amount of available funding have more of an impact on the time spent bargaining 

than does the process used. Eighteen school districts responding to our survey reported that 

the length of time to negotiate a contract remained the same under P E R A  as it had under 

Title 14. Eleven districts reported that they either had not negotiated under P E R A  and 

therefore had no basis to form an opinion or that they simply had no opinion. Eight 

respondents felt that the length of time had increased while one respondent felt that the 

length of time had decreased.

Union m e m b e r s  generally reported that the length of time to negotiate a contract had not 

changed m u c h  under P E R A .  but they felt that the productivity of negotiation meetings had 

been greatly enhanced. They attributed this change to the presence of the unfair labor 

practice (ULP) process which kept both union and management aware of the need to bargain 

honestly and in good faith.

L.eual service costs at the district level uenerally not affected

Local unions reported that they have not experienced an increase in legal costs, while 27 

(71%) of school districts also report no increase in legal costs. Local unions typically have 

not hired attorneys to either negotiate on their behalf or to act in legal disputes. Instead, any 

local union which is a party to an U L P  charge or court case is assessed $10.00 for each local 

m e m b e r  and the state branch of the union pays the balance of the legal cost. The National 

Education Association (NEA), which represents most education employees in Alaska, report 

that they have had only a minimal increase in legal costs due to ULPs.

W e  found a total of $245,000 had been spent by school districts on legal costs in response 

to P E R A ;  $120,000 paid by Alaska Association of School Boards ( A A S B )  and $125,000 

paid by individual school districts. A A S B  stated that they had just hired a $120,000 labor 

relations attorney to assist their m e m b e r  school boards in labor matters. A m o n g  the 11 

(29%) school district respondents w h o  reported an increase in legal costs, eight reported the 

increase was due to negotiations and six reported the increase was due to preparations for
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a ULP. W e  contacted the tli;oe school districts w h o  luid gone all the w a y  to the hearing 

process with a ULP. O n e  school district indicated they had hired their o w n  in-house attorney 

in response to a UL P .  They have budgeted $1 ()(),()()() lor that position. The second school 

district would not offer an exact estimate but said the amount was immaterial. The third 

school district stated they had spent about $9,000 in preparation for a ULP. In addition to 

school districts w h o  had legal costs as a result of a ULP, another school district stated they 

had paid $16,000 for an attorney-prepared presentation for their school board and in 

preparation of upcoming negotiations.

The Alaska Labor Relations Agency ( A L R A )  also has costs that are attributable to the time 

they spend investigating and hearing U L P  charges. Since they do not have a system to keep 

track of the time spent on each case, w e  chose to allocate A L R A ' s  F Y  91 expenditures based 

on the number of education-related cases handled compared to the total number of cases filed 

with the agency. Based on this method, A L R A  has spent an estimated $35,000 to investigate 

and hear education U L P  cases.

Use of professional negotiators has remained about the same

W e  did not find any increase in costs to school districts attributable to hiring a professional 

contract negotiator. O f  the 38 school districts responding to our survey, X (21%) hire either 

a consultant or an attorney to negotiate on their behalf. O f  those, three had not yet 

negotiated a contract under P E R A ,  and one reported that their negotiation costs remained the 

same. O f  the remaining four w h o  use a hired consultant or attorney, one had already 

reported an increase in costs under the legal services previously discussed. The other three 

districts reported no increase in their negotiator’s fees.

W e  found no school district which had decided to use a hired negotiator w h e n  it had not 

used one previously, as a result of being placed under the provisions of P E R A .  Since there 

has been no significant change in the length of time it takes to negotiate a contract under 

P E R A ,  it seems reasonable that the costs to negotiate those contracts would not alter 

significantly. Also, m a n y  negotiators receive a fixed fee for their services irrespective of the 

length of time it takes to reach settlement or the results of the settlement.

The major difference with P E R A  are the issues beint’ neuotiated

T h e  major difference in negotiations and contract settlement under P E R A  is the nature of the 

issues being negotiated. With the passage of P E R A ,  there is a lot of uncertainly on the part 

of both administrators and unions about what can be negotiated in collective bargaining. 

Both parties are unsure if the items listed as non-negotiable in the Kenai 11 court decision 

still apply.

S o m e  feel that the court case is n o w  void since it pertained to Title 14. The National 

Education Association of Alaska ( N E A - A k )  say that they have no plan to push for 

reconsideration of the issues dealt with in the Kenai 11 decision. However, individual local 

unions told us that they were raising previously non-negotiable items in their contract talks.
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These reports were substantiated by six school districts which in their survey response related 

that previously non-negotiable items were being raised during bargaining. The most 

c o m m o n l y  addressed non-negotiable item being discussed is class size. Currently, A L R A  

is considering the negotiability of a specific issue whose status is unclear.

According to information provided by N E A - A k ,  31 negotiated contracts have been settled 

under the provisions of P E R A .  This total includes contracts for both certificated staff and 

support staff. Nine additional contracts are currently being negotiated and ten districts have 

not negotiated under the provisions of P E R A .  As of this time under P E R A ,  there has been 

no contracts imposed 011 unions by the school districts nor have there been any union strikes 
against the school districts. O f  the 37 school districts w h o  responded to our questionnaire, 

only 3 (8%) said that they had gone as far as advisory arbitration to reach contract 

settlement.

Only 5 (13%) of our school district respondents felt they had conceded more in negotiations 

under P E R A  than they would have conceded under Title 14. W h e n  w e  contacted those 

school districts, w e  found that the concessions were in the w a y  of contract language and the 

union classification of employees rather than of a direct financial nature.

W h e n  polled, only one school district said that being under P E R A  was an improvement over 

being under Title 14. The one district that preferred P E R A  thought the law provided more 

clearly defined ground rules for labor relations. There were 31 (82%) school districts w h o  

felt that being under P E R A  was a disadvantage because of increased bureaucracy. They also 

did not like the potential for U L P s  and strikes.

A L R A  role has involved delay and has been less extensive than originally envisioned

While A L R A  has had so m e  involvement in school district labor relations, the amount of 

contact has been less than what was originally anticipated by the A L R A  hearing examiner. 

T h e  hearing examiner said that while she had expected up to 5 0 %  of A L R A  cases to involve 

education issues, in actuality, less than 2 5 %  of A L R A ’s cases have been education-related.

According to A L R A ’s administrative hearing examiner, the small percentage of education 

cases cun be attributed to two factors. O n e  factor is that not every school district has 

negotiated a contract under P E R A ;  therefore, A L R A  has had jurisdiction over only so m e  of 

the State’s 54 school districts. A  second factor is that both education unions and school 

districts are just learning about P E R A  and h o w  A L R A  is available to answer questions and 

hear issues.

There has been s o m e  frustration expressed by the education unions and school district 

administrators over the length of time involved in the A L R A  hearing process. T w o  of the 

education cases that have advanced to the hearing process have taken as long as eight months 

to one year for a decision from the A L R A  board.
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ALRA Education-Related Cases and Issues

Type of Action Dale of Filing Parties to Case
Statue as 
of 10/7/91

Unfair Labor 
Practice

7/20/90
KonBi Peninsula Borough School D istrict v. Kenai 
Peninsula Educational Support Association Closed

Unfair Labor 
Practice

7/25/90
Lower Kuskokwim Education Association v. Lower 
Kuskokwim School District Closed

Unfair Labor 
Practice

7/25/90
Classified Employees Association v. Matanuska- 
Susitna Borough School District Closed

Unfair Labor 
Practice

7/27/90
Yukon Flats School District v. Yukon Flats Education 
Association Open

Unfair Labor 
Practice

8/14/90
Kenai Peninsula Education Association v. Kenai 
Peninsula Borough School District Closed

Unfair Labor 
Practice

8/20/90
Anchorage Education Association/NEA-Alaska v. 
Anchorage School District Suspended

Unfair Labor 
Practice

11/26/90
Kashunamiut School District v. Chevak Education 
Association Dism issed

Unfair Labor 
Practice

2/25/91
Mid-Kuskokwim Education Association v. Kuspuk 
School District Open

Unit C larification 4/16/91
Classified Employees Association/NEA-Alaska v, 
Matanuska- Susitna Borough School District Closed

Amended
Clarification

5/2/91
Matanuska Susitna Education Association and 
Matanuska Susitna Nurses Association Merger

Requires
Posting

Representation
Petition

5/24/91
In re IBEW, petition for Decertification and 
Certification (Fairbanks North Star Borough School 
District)

Closed

Regulatory 5/29/91 Anchorage Education Association Added to 
project list

Unit C larification 6/26/91
Yakutat Education Association/NEA-Alaska v. 
Yakutat City School District Open

Representation
Petition

8/7/91
Teamsters Local 959 v. Fairbanks North Star 
Borough School District

Prehearing
Upcoming

Representation
Petition

8/21/91
Alaska Vocational Technical Teachers' Association 
v. S fafe of Alaska

No Action 
Necessary

One reason for the delay in case resolution is that ALRA, as it is currently organized, was 
formed only nine days after the effective date of Chapter 1X0, SLA 1990. And there has 

been a turnover of board members since that time. Executive Order No. 77 combined the 

labor relations functions of three separate entities under the one agency -  ALRA. There was 

a period immediately following this when offices were being moved, furnished, and staffed. 
Shortly after the agency was settled in and ready to work effectively, a new administration 

replaced the board members with new appointees. Because of these changes, A L R A  has not 

had full opportunity to become as effective as originally envisioned by the legislature when 
they placed school employees under PERA.
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A L R A  has received favorable comments for its advisory role and mediation function

In spite of the frustration over delays in issuing decisions on ULPs, there have been many 
positive comments about ALRA. Union members and school district administrators who 
have contacted A L R A  report that there is a considerable body of knowledge about labor 
relations at the agency. They have found A L R A  to be a reliable, unbiased source of 

information. The comment was also frequently made that despite the length of delay at 
A L R A  it is still a faster alternative than going to court to get a decision. It is significant to 

note that ULPs can be. and are being, filed by school districts almost as often as by unions.

A L R A ’s 15 education cases involve union certifications, regulations, and ULPs

The table on the opposite page summarizes 
ALRA's 15 education related cases. Eight 

of the cases involve ULP allegations (the 
sidebar on the right explains the types of 
cases filed at A L R A  other than ULPs).
Only three of the ULP allegations went to 

a final hearing. The other five ULP 
allegations either have been resolved by 
mutual consent of the two parties, dismissed 
by ALRA, or suspended pending comple­

tion of contract grievance procedures.

The one case that has gone to the hearing 
process and has had a decision rendered 
was a case filed by the C la ssified  
E m p lo yees  A sso c ia tio n  v. M a ta n u ska -  
S u s itn a  B o ro u g h  S c h o o l D istric t. This case 
is of particular interest because the school 
district raised the question, "When the terms 
of a collective bargaining agreement that 

pre-dates application of the P E R A  conflicts 

with the Act, does the agreement or the 

Act govern?" In this particular instance, the collective bargaining agreement that was being 
questioned had been negotiated under Title 14 and not under PERA. The school district 

believed that any definitions of confidential employees in PERA would not apply since it had 

a preexisting agreement. The classified employees association felt that the PE RA definition 

was applicable.

In their decision based on the hearing, A L R A  said they did not perceive any conflict between 

PE RA and the agreement; therefore, A L R A  could reach a decision on the case without 

addressing the question of which would apply in the event there was a conflict. After A L R A  

decided that they could determine whether certain employees were designated as 

confidential.the issue was subsequently converted to a unit clarification petition by mutual 
consent of the two parties.

ALRA HANDLES OTHER CASES 
BESIDES ULPs

Union representation is the subject of three 
petitions filed at ALRA. Representation petitions 
are requests by unions that they be recognized 
as the bargaining agent for a group of employees.

Unit clarifications are the content of two of the 
cases filed at ALRA. Unit clarifications deal with 
which school district employees are considered 
confidential and therefore are prohibited from 
joining a union because of their access to 
management information.

Amendment to a unit certification is one case 
filed at ALRA. This case involves an agreement 
between two local unions and the school district 
regarding the merger of the two bargaining 
groups.

Regulatory request is one of the filed actions at 
ALRA. This case results from a petition from a 
local union requesting ALRA define in regulation 
their concept and approach of advisory 
arbitration.
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A L R A  is still considering two ULPs as of the date of this report. Both cases have gone to 
a hearing and a decision is pending; one case has been open for eight months and the other 
case has been open for a year and three months. The first case deals with a school district 
that refused to open negotiations with the certificated employees association when notice of 
intent to bargain was received one day late.

The second pending A L R A  ULP case is of considerable interest because it deals with an 
item that was considered as negotiable in the "Kenai ’77" court case. The school district 
filed the case against their local education association. The school district argued that while 
they have to bargain procedural requirements on voluntary transfers, they do not have to 

bargain substantive criteria. The education association responded that the wording in the 
contract that the district is questioning has been there for years and is clearly a permissible 

subject to bargain. When A L R A  makes their decision on this case, it could be the first step 
in defining how the "Kenai 1 1 " court case applies to PERA.

Unions feel that playing field is level, administrators prefer Title 14 process

The general attitude of public school employees is that while they would prefer to have 

binding arbitration as their means to finality, they find having the right to strike an 
acceptable alternative. Public school employees said there has been a perceptible change at 
the negotiating table now that they are under the provisions of PERA. There is a feeling that 
P E R A  has brought equality to the two sides and that more serious negotiations are now 
taking place. The phrase used most often by education personnel is that P E R A  "has levelled 
the playing field." Education personnel say that neither side has the upper hand in 
negotiations; school districts can impose and school personnel can strike. They also say that 

the knowledge of either side being able to file ULPs has made each side less likely to resort 

to "game-playing" in the negotiation process.

The general attitude of school district administrators is a great deal more mixed. On their 
responses to the questionnaire, only 3 (8%) of the administrators felt that it would become 

a common practice for teachers in their district to go on strike. Yet, 28 (74%) of the 
respondents said that they would prefer to have their employees return to Title 14, and 29 

(76%) said they were opposed to having their employees remain in P ERA  with a class (a)(3) 
classification.

When questioned in person, the respondents had attitudes that were different than those 

reflected in the survey. Some school district administrators said that in public they will 

support the position expressed by the Commissioner of Education and by their individual 

school boards, but their personal feeling was different. Many school district administrators 
stated that it is acceptable to them if public school employees remain under the provisions 

of P E R A  as class (a)(3) employees. School administrators consistently remain strongly 

opposed to binding arbitration for their employees, but they find the right to strike an 

acceptable compromise.
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AUDITOR COMMENTS

School district experience with PERA has been lim ited by two-vear trial period

Because of the cyclical nature of school district contracts, not every district has had the 
opportunity to negotiate under the provisions of PERA during rhe eighteen months prior to 
the time of our review. Twenty percent of the school districts have not yet begun to 
negotiate a contract under the provisions of PERA.

Further, since the Alaska Labor Relations Agency (ALRA) was reorganized essentially at the 
same time that school district personnel came under PERA. that agency has not had the 
opportunity to fully demonstrate its effectiveness in overseeing school district labor relations. 
All unfair labor practice (ULP) charges must be settled before the two parties can proceed 
to the next step of the negotiation process. Since U L P  charges for one district have been 
open for more than a year, contract negotiations have been stalled.

Despite the limited period involved, we believe PERA's impact on public school employees 
has been beneficial enough to warrant recommending that employees remain classified under 
AS 23.40.200 as (a)(3) employees (see Recommendation No. 1 in the Findings and 

Recommendation section of this report). However, if the legislature is still unsure about the 
benefits and impact of PERA, we would recommend extending the provisions of Chapter 
180, SLA 1990 at least another three years and as many as six in order to provide more 
historical experience for setting public policy in this area.

A right to strike does not necessarily lead to strikes

Even though there has been no strikes since the Anchorage School District court decision, 

we were told that provisions of Title 14 should not be considered as having prevented 

strikes. Individuals experienced with school district labor relations in both Alaska and other 

parts of the United States, reported that statutory prohibitions against strikes did not 
necessarily prevent them from happening. One example cited was the State of Michigan, 

where teachers often strike illegally despite statutory prohibitions.

In our interviews with school employees, we were told that in the past illegal strikes were 
often a very real possibility in some communities. In several instances where a school 

district had imposed a contract on their employees, votes had been conducted for illegal 

strikes. W e  were told by different employee unions that conducted strike votes, that from 

70% to 100% of their members had voted for illegal strikes in the past. In these instances, 
strikes had been avoided when the school district administration heard about the results of 
the strike vote and agreed to return to negotiations.

Just as not having a right to strike does not prevent strikes, having that right does not 
necessarily cause strikes. Suikes are caused by high labor expectations and low funding 

available to management and administrators to meet those expectations. W e  were told by
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many individuals from both labor and management that strikes occur when the collective 
bargaining system breaks down. Nobody makes the decision to go on strike, lightly. 
Everyone acknowledges that strikes are very disruptive to a community.

In small, rural communities employees fear for their personal safety if they were to go on 
strike. According to labor representatives, having the right to strike actually forces them to 
weigh how serious they are about items under negotiation. They must continually evaluate 
if the issues involved are important enough to them that they would rather strike than settle. 
As disruptive as all strikes are, illegal strikes are potentially even more disruptive. Most 
often illegal strikes take place in situations where there is no labor relations oversight agency 
such as the A L R A  to moderate and oversee the situation.

Major benefit of P E R A  is not the rieht to strike, but in chances of attitude

Since public school employees are neither more nor less likely to go on strike by having the 
right to strike, then the real benefit of being under P E R A  is the perceived attitude change. 

All public school employees who spoke to us felt they had been patronized when negotiating 
under AS  14.20.500. In their view, both sides now recognize that there is an equality of 

power at the negotiating table. Public school employees feel that being under PER A offers 
additional benefits, such as oversight by ALRA, a more clearly defined negotiating process, 

and the right to bargain for a standard assessment of dues and fees.

Public school employees includes more than teachers

It is important to note that Chapter 180, SLA 1990 affected not just certificated staff but also 
non-certificated personnel. Non-certificated staff includes secretaries, bookkeepers, 

maintenance workers, and other public school employees. Prior to 1990, when the definition 
section of P E R A  excluded teachers from the provisions of PERA, it also was interpreted as 
excluding all non-certificated staff.
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FINDINGS AND RECOMMENDATIONS

Public school employees should remain under the provisions of the Public Employment 
Relations Act (PERA), classified as (a)(3) employees.

Chapter 180, SLA 1990 contained an automatic repeal provision of two years. The effect 

of this repeal clause would be to again subject the labor relations for public school 
employees to the provisions of AS 14.20, Article 6, if no legislative action is taken.

In our view, the legislation should be enacted to lift the two-year repeal provision that was 

originally part of Chapter 180. SLA 1990. W e  further suggest that public school employees 
remain classified as (a)(3) employees, entitled to a right to strike after submitting to advisory 
arbitration, as provided for under PERA (AS 23.40).

Returning public school employees to the provisions of AS 14.20.550 would result in treating 

the iargest public employment occupational group differently than all other public employees. 
In our view, this would be inconsistent with the legislature's previously established public 

policy in this area. AS 23.40.070 states in part that

...T he  leg is la tu re  fu r th e r  f in d s  tha t th e  e n a c tm en t o f  p o s itiv e  leg is la tio n  
esta b lish in g  g u id e lin e s  f o r  p u b lic  e m p lo ym en t re la tio n s  is the  b e s t w a y  to  
h a rn ess  a n d  d irec t th e  energ ies  o f  p u b lic  e m p lo yees  e a g er  to  h a ve  a vo ice in 
d e te rm in in g  th e ir  cond itions o f  w ork, to  p ro v id e  a  ra tio n a l m e th o d  fo r  
d ea lin g  w ith  d isp u te s  a n d  w ork s to p p a g e s , ... T h e  leg is la tu re  d e c la res  tha t it 
is the p u b lic  p o lic y  o f  the  s ta te  to p ro m o te  harmonious and cooperative 
relations b e tw een  g o vern m en t a n d  its  em p lo yees  a n d  to p ro te c t the  p u b lic  by  
a ssu rin g  e ffec tive  a n d  o rderly  o p era tio n s  o f  g o vern m en t.

Other public employees covered by the provisions of P E R A  have the means to conclude 
negotiations through either binding arbitration or the right to strike. AS 14.20. Article 6. as 

currently written, does not provide public school employees such a method to achieve 

finality. Under this statute school districts had the right to, and did, impose employment 
contracts on teachers. In testimony before the Senate Labor and Commerce committee and 

in interviews with us. teachers reported that imposed contracts cause severe morale problems. 

In the past, imposed contracts have reduced wages and benefits and have pushed teachers 
to consider calling illegal strikes. Such circumstances do not suggest to us that AS 14.20, 
Article 6 promoted harmonious and cooperative relations between the school districts and 
its employees.

PERA has promoted harmonious and cooperative relations

As discussed in the Auditor Comments section, we recognize that two years has not provided 

an adequate trial period for all aspects of the legislation. However, we feel that it has been

Recommendation No. I
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a sufficient period to show that PERA has successfully worked for public school employees. 

Based on our interviews with school district personnel, administrators, and the responses to 
our survey, on balance we feel that the 1990 legislation did promote harmonious and 
cooperative relations between school district personnel and administration.

It was widely conceded that teachers have more bargaining power under PER A than under 
Title 14. However, few school districts th*r reached agreement under the statute’s provisions 
reported that they felt they had made major financial concessions. Although almost all 
districts responded that they favored a return to Title 14, from our interviews we felt this was 

because the district’s enjoyed the wide degree of discretion and latitude provided by the 

statute rather than out of concern that they were at a great negotiating disadvantage under 
PERA.

Presence of Alaska Labor Relations Agency also beneficial

In our view, another aspect of PERA that promotes both cooperative labor relations and good 

faith bargaining is the jurisdictional role of the Alaska Labor Relations Agency (ALRA). 

Although as we report in the Auditor Comments and Report Conclusion sections. A L R A  has 
i:i some respects been slow to respond to the demands of the education community; we feel 
that its structure and approach are of great potential benefit. Placing public school 
employees back under the provisions of Title 14 as currently written, will eliminate this 

important benefit of PERA.

AS 14.20, Article 6 has not promoted harmony or cooperative relations between school 
districts and its employees. There had been a growing frustration on the part of employees, 

prior to the 1990 legislation, with the labor relation provisions of Title 14.

These employees had been lobbying the legislature for fifteen years for a means to resolve 
their dissatisfaction. P E R A  status and classification as (a)(3) employees under A S 23.40.200 

does represent a compromise that, for the most part, has satisfied school district employees. 

W e  anticipate that if school district employees are returned to the labor relations provisions 
of AS 14.20, the lobbying effort will begin anew. In our view, the legislature made an 

important step towards settling public policy in this area with passage of Chapter 180. SLA

1990. To return public school employees to Title 14 after the two year trial period would 
not be in the State’s best interests.

Laws applicable to school employees and other public employees should be mure alike

In their ruling on the Anchorage strike case (see inset on page 10). a majority of the Alaska 
Supreme Court presumed that the legislature had a public policy purpose for classifying 

teachers differently than other public employees. The court felt that absence of an oversight 

agency, no specific mention of teachers in PERA, and a lack of a clear right to strike under 

Title 14 was indicative of the legislature's desire to treat teachers differently. However, in 
our view the placement of teachers in Title 14 compared with statutory declaration of policy 

contained in AS 23.40.070 is inconsistent. Besides the language of AS 23.40.070. we are

AlA.SKA STATE LEGISLATURE -2 4  - DIVISION OF LEGISLATIVE AUDIT



also persuaded by the observations of Chief Justice Rabinowitz. who wrote in a dissenting 

opinion in the Anchorage strike case that

I f  p u b lic  sc h o o l tea ch ers  are  so  essen tia l to  soc ie ty  tha t th ey  m u st b e  d e n ie d  
the  r ig h t to s tr ik e  then  they  sh o u ld  a lso  b e  g iven  the  r ig h t to co m p u lso ry  
a rb itra tio n . O n the  o ther hand , i f  teachers  a re  no t so  e ssen tia l a s  the  
'c r it ic a l' em p lo y ee s  then  th ey  sh o u ld  en jo y  the  sa m e  lim ited  s tr ike  r igh ts  
g iven  to  o th er  'sem i-c r itic a l' p u b lic  em ployees.

In line with Chief Justice Rabinowitz’s reasoning, we believe that retaining public school 
employees under P E R A  is in the best interests of the State and more consistent with 
previously established public policy in the area of public employee labor relations.

Recommendation No. 2

If certificated public school employees remain subject to the provisions of PERA, the 
legislature should consider adopting legislation to clarify what issues are negotiable.

When the legislature first developed labor relations statutes for teachers in 1970, it provided 

that nothing in the law be co n stru ed  as an a b ro g a tio n  o r  d e leg a tio n  o f  the  leg a l  
re sp o n sib ilitie s , p o w e rs , a n d  d u tie s  o f  the  sch o o l b o a rd  inc lud ing  its r ig h t to  m a ke  f in a l  
d ec is io n s  on  p o lic y  (AS 14.20.610). As observed by the courts in the Kenai '77 case, to a 
degree this statutory provision conflicts with the requirements of AS 14.20.550 that districts 

bargain with employees regarding their employment and professional duties.

Admittedly, in view of the emphasis that state public policy has traditionally placed on local 
control of schools, this conflict between employee rights and board prerogatives is difficult 
to resolve. As discussed on page 11, the Alaska Supreme Court made its distinctions about 
what they thought could be negotiated without abrogating the local board’s legal authority 
over policy. However, the courts did so rather reluctantly, stating in their decision that it 
w o u ld  be  h e lp fu l i f  th e  leg is la tu re , through  fu tu r e  en a c tm en ts , p ro v id e d  m o re  sp ec ific  
g u id a n ce  on  a  n u m b e r  o f  the  item s w h ich  the un ions seek  to  n ego tia te .

At the present time under PERA. there is even more uncertainty on the part of public school 

employees and administrators as to what issues are subject to negotiation. It is uncertain 
under PER A if the guidelines set down in the Kenai ’77 case still apply. W e  suggest the 

legislature should assess this situation and consider legislation that sets out negotiable issues 
as compared to the policy prerogatives of local school boards. If the legislature does not 
address this issue, then it is most likely that future decisions regarding negotiable items will 

be made either by A L R A  or again by the courts.
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APPENDIX A

RESULTS OF  S C H O O L  DISTRICT S U R V E Y

Listed below are 20 questions 011 the topic of moving teachers into class (a)(3) of PERA. 
This classification change gave teachers the right-to-strike. This classification allows both 
teachers and school boards to file Unfair Labor Practice charges with the Alaska Labor 
Relations Agency. Another effect of this change is that the Alaska Labor Relations Agency 
certifies union elections.

Please circle the response to each question that reflects your school district’s experience with 
Title 23. If you wish to offer additional comments, please feel free to attach a memorandum. 

Thank you for your time.

1. W ho n e g o tia te s  on b e h a lf  o f  y o u r  sch o o l d istr ic t?

Superintendent 23

Personnel Director 4

Attorney 3
Hired Consultant 5
School Board Member(s) 17

Business Manager 3

School Principal 2
Labor Relations Director 1

2. D o y o u  f e e l  tha t it co sts  m ore to n eg o tia te  a  co n tra c t under T itle  23  than  it d id  to  
n eg o tia te  a  co n tra c t u n d er  T itle  14?

3. U nder T itle  23  as co m p a red  to  T itle  14 has the tim e in vo lved  in n eg o tia tin g  labor  
a g re em e n ts  w ith  teachers:

Yes

No
No Opinion

13
12
13

Not Applicable 
Increased 

Decreased 
Remained the same

11
S

IS
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APPENDIX A

RESULTS OF SCHOOL DISTRICT SURVEY
(cont . )

Do you feci that your district has conceded more in negotiations under Title 23 than 
it would have under Title 14?

Not Applicable 16
Yes 5
No 17

Do you feel that it will become a common practice for teachers in your district to go 
on strike?

Yes 3
No 33
No Opinion 2

Have you seen items that were non-bargainable under Title 14 now being addressed 
in negotiations under Title 23?

Yes 6
No 19
No Opinion 13

Have you fded an Unfair Labor Practice charge with the Alaska Labor Relations 
Agency against your teachers union?

Yes 3
No 35

Has the school district been charged with an Unfair Labor Practice?

Yes 3
No 35
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APPENDIX A

RESULTS OF SCHOOL DISTRICT SURVEY
(cont . )

9. Hove yon experienced any direct increase in legal services costs that was attributable 
to Tide 23?

Yes 11
No 27

10. If your previous answer was "Yes", were the legal costs attributable to:

Negotiations 8
Preparations fo r U LP  charge 6

1. Do you feel that the negotiations process is more clearly defined under Title 23 than 
under Title 14?

Yes 2
No 32
No Opinion 4

12. Under Title 14 did you ever impose a contract on your teachers?

Yes 4
No 30
No Opinion 4

13. Have you had any experience with the Alaska Labor Relations Agency certifying a 
union election?

Yes 2
No 36

14. Has being under Title 23 affected the way in which your administration deals with 
teachers?

Yes 
No
No Opinion
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15. Hove you received any formal train ini’ about the provisions of Title 23?

APPKND1X A

RESULTS OE SCHOOL DISTRICT SURVEY
(cont .)

16. Do you feel that being under Title 23 is an improvement over being under Title 14?

Yes 1
No 32
No Opinion 5

17. Have you gone to advisory arbitration under Title 23?

18. Would you prefer a return to Title 14 over remaining under Title 23?

Yes 28
No 9
No Opinion 1

19. Would you prefer that teachers he classed as (a)(1) or (a)(2) under Title 23, which 
would permit binding arbitration?

Yes 2
No 33
No Opinion 3

20 . Would it be acceptable to you if the two-year repeal provision were lifted and teachers 
remained classified as (a)(3) employees under Title 23?

Yes 8
No 29
No Opinion 3
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APPENDIX B

RESULTS OF PUBLIC SCHOOL EMPLOYEES SURVEY

Listed below are 20  questions on the topic o f  moving public school employees into class 
(a )(3 ) o f  T itle 23. This classification change gave public school employees the right to 
strike. This classification allows both public school employees and school boards to file 
U n fa ir Labor Practice charges with the A laska Labor Relations Agency. Another effect o f 
this change is that the A laska Labor Relations Agency certifies union elections.
Please circle the response to each question that reflects your local union ’s experience with 
T itle 23. I f  you wish to o ffe r additional comments, please feel free to attach a memorandum. 
Thank you fo r you r time.
1. What local union are you filling out this survey on behalf of?

Responses 38

2. Do you feel that it costs your union more to negotiate a contract under Title 23 than 
it did to negotiate a contract under Title 14?

Yes 0
No 3 4
No Opinion 4

3. Under Title 23 as compared to Title 14 has the time involved in negotiating labor 
agreements:

Not Applicab le 14
Increased 1
Decreased 15
Remained the same 8

4. Do you feel that your union has gained more in negotiated contract concessions under 
Title 23 than it would have under Title 14?

Not Applicable 12
Yes 11
No 15
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APPENDIX B

RESULTS OF PUBLIC SCHOOL EMPLOYEES SURVEY
(cont.)

Do you feel that it will become a common practice for your union members to go on 
strike?

Yes 1
N o 37

Do you believe that the decision reached in the Kenai court decision on what items are
bargainable and nonbargainable still applies now that public school employees are
under the provisions of Title 23 rather than the provisions of Title 14?

Yes 18
No 8
N o Opinion 12

Under Title 2.3, has your union addressed any items at the negotiating table that would 
not have been addressed under Title 14?

Yes 5
N o 28
Not Applicable 5

Have you filed an Unfair Labor Practice charge with the Alaska Labor Relations 
Agency against your school district?

Yes 6
No 32

Has your local union been charged with an Unfair Labor Practice by the school 
district?

Yes 2
No 36

AIASKA STATE LEGISLATURE - 32 - DIVISION OF LEGISLATIVE AUDIT



APPENDIX B

RESULTS OF PUBLIC SCHOOL EMPLOYEES SURVEY
(cont.)

10. Have you experienced any direct increase in legal services costs tl at was attributable 
to Title 23?

Yes 1
N o 37

11. Under Title 14 did your union ever take a vote to hold an illegal strike?

Yes 5
No 33

12. Do you feel that the negotiations process is more clearly defined under Title 23 than 
under Title 14?

Yes 34
No 3
N o Opinion 1

13. Under Title 14 was a contract ever imposed on your union?

Yes 16
No 22

14. Has a contract been imposed on your union now that you are under the provisions of 
Title 23?

Yes 
No

0
38

15. Have you had any experience with the Alaska Labor Relations Agency certifying a 
union election?

Yes 3
No 35
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APPENDIX B

RESULTS OF PUBLIC SCHOOL EMPLOYEES SURVEY
(cont.)

16. Have you received any formal training about the provisions of Title 23?

Yes 24
No 14

17. Do you feel that being under Title 23 is an improvement over being under Title 14?

Yes 36
N o 1
N o Opinion 1

18. Would you prefer a return to Title 14 over remaining under Title 23?

Yes 0
No 37
No Opinion 1

19. Would you prefer being classed as (a)(1) or (a)(2) under Title 23, which would permit 
binding arbitration?

Yes 32
No 3
No Opinion 3

20. Would it be acceptable to you if the two-year repeal provision were lifted and you 
remained classified as (a)(3) employees under Title 23?

Yes 36
No 0
No Opinion 2

AIASKA STATE LEGISLATURE - 3 4 - DIVISION OF LEGISLATIVE AUDIT



WALTER J. HICKEL, G O V E R N O R

D E P A R T M E N T  O F  E D U C A T I O N

GOLDBELT PLACE
001 WEST 10TH STREET, SUITE 200
JUNEAU, ALASKA 99801-1894

OFFICE OF THE COMMISSIONER

January 7,1992

P.O. Box W
Juneau, AK 99811-3300

Randy S. Welker 
Division of Legislative Audit

LEGISLATIVE AUDIT
RE: Audit Control Number 05-4419-92 

Dear Mr. Welker:

This is a reply to your preliminary audit report, "Impact of the Public Employment Relations Act 
on Local School Districts", dated Novembers, 1991. The Department has reviewed the findings 
and recommendations and provides the following response:

Recommendation No. 1

Eublic school employees should remain under the provisions of the Public Employment 
Relations Act (PERA). classified as (a)(3) employees.

The Department does not concur with Recommendation No. 1. Clear direction for negotiauons 
between local school boards and unions was established by Title 14 and further defined by two 
Alaska Supreme Court decisions as referenced in the audit report. Placement of public school 
employees under PERA (AS23.40) has the effect of re-opening issues previously set by past 
practice and the court decisions. Having a right to strike does not necessarily cause strikes. 
Under any circumstance, teacher strikes are not good for students.

Local school boards have lost their authority to negotiate evenly with unions under Title 23, and 
prefer, as evidenced by your report, to negotiate under Title 14. Yet the "opt out" provision which 
applies to municipalities is denied to school districts. Teachers have achieved and maintained 
the highest average teacher salaries in the nation under Title 14, and as such have not suffered 
at the hands of local boards. According to the September 1991, Institute of Social and Economic 
Research (ISER) report to the legislature, "salaries for many Alaska teachers remain 
substantially higher than national averages”. In fact, "The average fiscal year 1989 teacher's 
salary and benefits cost the school district $50,000 in Anchorage, $53,000 in Fairbanks, and 
$58,000 in Juneau. Using ISER Anchorage/U.S. and McDowell's (1988) within Alaska 
differentials, these salaries are 22 percent, 24 percent, and 37 percent higher, respectively, than 
the U.S. average of $36,000." The report does indicate that teacher salary schedules and total 
compensation varies throughout the State. However, due to local control, "the difference reflects 
to some extent different attitudes about encouraging teachers to remain and make a commitment 
to the community."

SB 15 should be allowed to sunset in order lo return to a system which has overwhelming local 
support and interpretation and guidance established by the court.
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Randy S. Welker 
Page 2
January 7,1992

Recommendation No. 2

ILcertificated Public School Employees remain subject to the provisions of PERA. the Legislature 
should consider adopting legislation to clarify what issues are negotiable.

The Department does not concur with Recommendation No. 2. SB 15 should sunset due to the 
many uncertainties associated with public school employees remaining under PERA as (a)(3) 
employees.

Other provisions such as 2-year tenure, rehire, dismissal, non-retention, and teacher retirement 
which are related to total compensation and employment security are already provided for under 
Title 14 or have been granted by the Legislature.

Sincerely,

Commissioner

cc: Duane Guiley, Director, EFSS 
Mike Maher, Special Assistant
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AFFILIATED  WITH TH E NATIONAL EDUCATION ASSOCIATION

NEA-ALASKA
ANCHORAGE REGIONAL OFFICE JUNEAU OFFICE FAIRBANKS REGIONAL OFFICE

1411 W 33RD AVENUE 
ANCHORAGE. ALASKA 99503 

(907) 274 0536 
FAX: (907) 274 0551

105 MUNICIPAL WAY. SUITE 302 
JUNEAU. ALASKA 99S01 

(907) 586-3090 
FAX: (907) 5S6-2744

21 IS CUSHMAN STREET 
FAIRBANKS. ALASKA 99701 

(907) 456-4435 
FAX-1907) 45<"-2159

Randy S. W e lke r Legislative Auditor Legislative Budget and Audit P .O . Box WJuneau, A K  99811-3300

/•*-h i

m  DEC 1 7 199.

legislative a u d itD ear Mr. W e lke r:
Thank you fo r providing NEA -A laska with a copy o f  the "C O N F ID EN T IA L " P R E L IM IN A R Y  R E P O R T  ON :

"IMPACT OF THE PUBLIC EMPLOYMENT RELATIONS ACT ON LOCAL 
SCHOOL DISTRICTS."

We find the R epo rt extremely comprehensive, thorough, and precise in its attention to the detail which pertains to the various nuances o f the public school district collective bargaining process. LB  & A  staff are to be commended fo r this energetic effort.
We are also gratified to learn that LB  & A  intends to supplement the Report with a survey o f public school employee bargaining agent union presidents, sim ilar to the survey o f superintendents. The results o f this particu lar survey w ill bring more balance and broadened insights.
It is appropriate to provide some b rie f comments on some components o f the Report before responding to the specific recommendations.

> On page 5, in the third paragraph, the number o f  public school teachers in A laska is probably understated by 700 + .> On page 7, it may be m ore accurate to say that impasse "may" exist after a mediator and advisory arb itrator have tried to resolve issues; and, is probably more accurately described when both parties acknowledge that they are unwilling to make further modification o f their positions on the issues in dispute.> On page 8, in the second paragraph, seldom, if ever, was an actual written report produced by the mediator under AS 14.20.550.> On page 9, from  our perspective, it is also appropriate to emphasize that P E R A  contains provision fo r finality through right to strike o r binding arbitration as one o f its significant differences from  AS 14.20.550.> On page 10, the conclusion in the third paragraph is somewhat general in nature and while it may be true in some instances, it is certainly not accurate to a ll districts and /o r each round o f negotiations in a district.> On page 12, in the paragraph relative to school district taxing authority it may be more accurate to say there "may be a reluctance" rather than an ‘'unwillingness" to support additional property taxes.
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- Recent national po lls in fact show that the general public is w illing to pay more taxes fo r public schools and the recent school bond vote in Anchorage is indicative o f their willingness to support the operation o f schools.- In  the same paragraph, it should also be noted that teachers contribute 8 .65%  o f their pay to the retirement system and that part o f  that cost increase is due to benefit improvements and the R IP .> On page 21, in the second paragraph, settlement o f  a pending U L P  is not necessarily a prerequisite fo r continuation o f negotiations. Naturally , resolution o f  U LP s  is desirable fo r the successful potentia l o f the negotiations process.> In  the last paragraph on page 21 the reasons given fo r causing strikes are not the exclusive reasons although they are certainly contributing ones. The presence o f  unresolved U LPs and provocative and offensive conduct are frequently m ajor contributing factors when employees strike.
R E C O M M E N D A T IO N  #  1: Public School Employees Should Remain Under the Provisions o f the Public Employment Re lations Act (P E R A ). Classified as (a ! 131 Employees.
NEA -A laska agrees with this recommendation and w ill be working aggressively in the legislative process fo r  the rem oval o f the "sunset" provision from  the current legislation. W e w ill continue training programs fo r ou r members in better understanding o f their rights and responsibilities under the P E R A . W e w ill seek its fu ll implementation on b eha lf o f  a ll employees covered by it with a m inimum o f conflict and confrontation.
W e w ill continue to work closely with the A L R A  to facilitate their procedures and seek resolutions to problems and conflicts at the earliest administrative levels.
W e w ill seek the opportunity fo r jo in t training and seminars with A ASB  and ACSA  on our common concerns under the P E R A . P ilo t e ffo rts in this regard in Anchorage and Fairbanks in the fa ll o f  1990 were moderately successful.
R E C O M M E N D A T IO N  #  2 : I f  Certificated School Employees Rem ain Subject to the Provisions o f the PERA . the Legislature Should Consider Adopting Legislation to C la rify  W hat Issues are Negotiable.
It is desirable to have clarity on the scope o f negotiations and which issues are mandatory o r permissive topics o f  negotiations. NEA -A laska is confident that the "Kenai" decision w ill continue to provide a general fram e o f reference fo r the parties. However, over the extended period o f time both circumstances and dynamics o f process change.
The diversity and the magnitude o f  differences in public education in A laska school districts may in fact require some flexibility in the articu lation o f mandatory and permissive subjects o f negotiations. The policy responsibilities o f school boards as employers w ill continue to provide sufficient guidance on disputes pertaining to negotiability.
There are two examples from  the Kenai decision which may serve to emphasize the need fo r some flexibility in definition over the extended period and because o f changing 
circumstances.
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The Kenai decision makes class size a non-mandatory topic fo r negotiations because it is more in line with policy than with the economic interests o f employees. However, increasing student enrollments, lim ited funding, reductions to student piograms and services are just a few components which a ll contribute to significantly increasing class sizes, especially in urban areas. Administrators, school boards, employees and the general public are all interested in finding viable solutions to the problem .
Because a solution has not been found and because the problems continue to exacerbate it is becoming one o f a "condition o f  employment" as well. Increasing class sizes increase negligence and liability potential, contribute to the possibility o f  increasing student discipline problems, mean more out o f pocket employee expenses fo r classroom supplies and materials, contribute to an increased workload in homework, tests, preparation, and may constrain one's ability to achieve annual perform ance goals thereby contributing to possible negative annual evaluations. There is a point where the class size prob lem  becomes a condition o f employment and should be negotiable.
A  sim ilar scenario exists on the issue o f employee workload, especially fo r rura l secondary teachers who may be required to teach subjects out o f their areas o f certification. Again, adverse impacts on employee evaluations can be the direct result and a sim ilar conclusion on negotiability is valid.
Thank you again fo r the opportunity to respond to the P re lim inary Audit Report. I hope that our comments and recommendations are helpfu l to your process.
Respectfu lly submitted:

Bob Manners Executive D irector
nca\ 121091 BM \em r
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(j 210. I’rotitbltJon of atrikeu

(S e e  m a in  m l  it hie f a r  text o f /, 2(a) to (d) J
(o) Nolito. TJie chief executive officer slmll forthwith notify each em­

ployee thnt he hurt been found to have committed uuch violation, Ihc dale or 
dates thereof Mid of his right la object U) r.uch determination pursuant to 
paragraph (g) of Uiis subdivision; he oliall also notify (lie chief fiscal 

, officer of the names of all such employee's and of the total number of days, 
or part thereof, on which, it has been determined thnt auch violation 
occurred. Notice to each employee shall be by personal service or by 
certified mail to bis last address filed by him with bin employer.
(0 Payroll deductions. Not earlier than thirty nor later than ninety days 

following the date of such determination, tho chief fiscal offioer of the 
: government involved shall deduct from the compeftuntion of each such 
public employee ou amount equal to I wicc his daily rate of pay for each day 
or part thereof that it was determined that he had violated this subdivision; 
such rate of pay to be computed as of (he lime of such violation, in 
computing such deduction, credit shall be allowed for mounts already 
withheld from such employee’s compensation on account of his absence 
from work or other withholding of services ou such day or days. In 

, computing the aforesaid thirty to ninety day period of lime following Lhc 
determination of n violation pursuant to subdivision (d) of paragraph two of 
this section and where the employee's annual compensation is paid over it 
period of time which is less than fifty-two weehs, that period of time 
between tho last day of the last payroll period of the employment term in 

. which the violation occurred and the first day of the first payroll period of 
the next succeeding employment term shall tu? disregarded and not count­
ed. !; .

(g) Objections and restoration. Any employee determined to have violnt- • 
cd thi3 subdivision may object to such determination by filing with the chief 
executive officer, (within twenty days of the date on which notice was 
served or mailed to him pursuant to paragraph (e) of this subdivision) his 
sworn affidavit, supported by available documentary proof, containing a 
sii’irt and plain statement of the facts upon which he relies to show that 
such determination wan incorrect. Such affidavit shall be subject to the 
penalties of perjury. If the chief executive officer shall determine that the 
affidavit and supporting proof establishes that the employee did not violate 
Uiis subdivision, he shall, sustain the objection. If the chief executive 
officer shaJi determine that Uie affidavit and supporting proof fails to ’ 112

establish that the employee did not violate this subdivision, lie shall dismiss 
the objection and so notify (lie employee, If the chief executive officer 
shall determine that Die affidavit and supporting proof raises a question of 
fact which, if resolved In favor of Uie employee, would establish that (he 
employee did not violate (bis auklivioiun, he ulmll appoint a hearing officer 
to determine whether in fact Uie employee did violate Uiis subdivision after 
a hearing at which such employee slmll bear the burden of proof. If the 
hearing officer ulmll determine that Uie employee failed to establish that he 
did not violate this subdivision, tho chief executive officer slmll so notify 
the employee. ' If Urn chief executive officer sustains rii objection or the 
hearing officer determines on a preponderance of the evidence Hint such 
employee did not violate Uiis subdivision, Ute chief executive offioer shall 
forthwith notify Uie chief fiscal officer who shall thereupon cease nil 
furUtcr deductions and refund any deductions Previously mude pursuant to 
this subdivision. Tho determinations provided in this paragraph aimll be 
reviewnble pursuant to article seventy eight of the civil practice law und 
rules. , j

[(ft) iledeniynated (y) |
(See main volume for text o f 3 and 4]

(Ah amended 1.1983, c. 254. (J 2, 3.)

Illniorlral and Statutory Notes
1963 Amendment. Subd. 2, par. (c). a note under election 209], provided:

L.I983, c. 264, $ 2, eft. June fi, 1983. in "Fo r Uie purposes of subdivision three
sentence beginning ‘The chief execu- of section two hundred ten oT the civil
jive", substituted "(g)'1 fo r "Ob" billow- venire lAvr and section savin hundn l
ing "pursuant to paragraph". fifty-one of the judiciary law, any public
Subd 2, par. (0- L.I983, c. 254, § S, employer as defined in subdivision five

e lf. 3iln t 8, 1983, redtxignalcd former ^ l i o n  two hundred nine of Uie civil 
pur. (g) aa ((). . nervice law wbojc public employee orga-
Subd. 2, par. (g). L I 983. c. 264, S 3, H in iion t are covered by »:ich subdivj-

off. June ?. 1933, rtdex.gntiled former Biofi hli to tic „ (;m t.rn ltltn l

SS l! l A f , ,  r l X ^ ^ i n M n  / «««* *»•» «rtain « « *
tence beginning " I f  Uve chief e'xcc.iivc (o^ n o r the civil service law pi.mu-
officer auslainj" deleted "restore to the tn t , ,wo ,iUn‘ rcd l 'w tvc. of
employes the tenure ausjieiided purau- «udi law. 14 ncro an employ re organua-
ont to par. (0 of thia’ subdivision, and” (l<>n <K determined by Uio court m Ibc
following "officer ahall forthw itli". extrcioe o f ils authority under section
Subd. 2, par. (h). 1.1983, c. 254, § 3, ^ v rn  hundred fifly-one o f tho judiciary

c ff. June 8. 1983, rederignalcd former law to have violated the provisions of
par. (h) na (g). subdivision one of section two hundred
Strikes by Certain Transit Employ- ten o f the civil irrvlec law, Ihe courl

eta. Section 34 o f LI986, c. 923, off. shall apply the previsions acl forth in
Dec. 31, 1000. and lo expire aa pioviJed itubdivislon three of fcuch aeclion two
by section 45 of L.1986, c. 929 [eel cut u« hundred ten.”  .

West’* McKinney's Forms
The following forms appear in Selected Consolidated Laws Forms under section 

210 o f the Civil Service ( jsw:
Order to Show Cause in Article 78 Proceeding lo Annunt Determination o f Public 

Employment delations Buard thnt Union Condoned Illegal Strike, (tec Form 9. 
Petition in Article 78 Proceeding lo Annual Determination of Public Employment 

delations Board that Union Condoned Illegal Strike, one Form 4.

I/iivr Review Com incn ln rles
Intercal arbitration: Tim alternative lo the clrike. Arvid Anddreon and 1-oren A. 

KtBiioe. 56 I'ordhatn L.ltev. 163(1987).
113
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Wc^ lU v ^S IM l986)*he re cu ,tl*l)n pu,J,‘c cmP'oy«> strikes. Dripps, CO N.y.U .L

fjsw gorcrnlng la
Notes o f Decisions

v. F.indner, 1983, 69

I. ConslUullonality— Generally 
Provision of (hr Tnylor law , section 

200 ut #tq., by which tho cltiei executive 
offioer o f (he governmental unit in- • 
volved h empowered to dclermlno 
whether »n illegal strike has occurred . 
and which employ tea have participated, 
und which empowers (tic chief executive 
officer lo evaluate objections to h it de­
termination, arnl provides fo r judicial re­
view o f his final determination, did not 
deny due process by making the chief 
executive officer tho judgo in Mo own 
case. Wolkonstcin v. Rcvlllc, C.A.U.Y.
1982, 694 F.'id 85, rertiorori denied 103 
S.Ct 24C2. 402 U.S. 1105. 77 LBJ.2J 
1332.

lu . la w  governing 
Railway U bo r Act, 46 U.S.C.A. { 151. 

preempted application o f anlistrike pro­
visions of (bis section to employees of 
rapid tmnait operating authority. Sta­
ten Island Rapid TYansit Operating Au- 
Uioritv v. 1.C.C, C.A.N.Y.ID83, 718 F.Zd 
633
4. Employees with in dectlon , .
United Trsnsp. Union v. Long Island

If. Co., 034 F.2d 19 [main votume) re­
versed 102 S.Ct. 1349, 45G U.S. 078. 71 
I, Ed.2d 647.’
New York State Inspection, Sec. and 

Law Enforcement Emp., DisL Council 
82. AFSCHE, AFL-CIO v. Stale. 448 
N.Y.S.2d 524 [main volume) affirmed 67 
N.Y.Zd 505, 467 N.Y.S.Zd 210, 443 
N.E.2d 464.

5. Prohibition o f strike* In general ,
Absent a rinding by Uie superintend­

ent o f schools that a board member who ,
Is an employee in another district lias 
engaged in n strike, (hero is no basis in 
cither law or fact to conclude the board 
member has violated liiis section. Mai­
ler o f Cahill, I9BI, 20 Educ.Dept.Rep.
550.

6. Private righ t o f fiction - mg ocnooi oaya ia uciober IHbO, during
TVylor taw , this article, does not give ' which month certain teachers engaged

rise to private cause o f action n g a in it , ''in  an clght-day illegal strike, and these 
(lie union and officials fo r dwnAges aria-' ' teachers all worked more than half of 
ing out o f illegal public employee strike.. the required working day*. Commlsaion- 
Burns Jackson Miller Summit A Sp llzc r" er of Education properly determined

114 . . a.* =

sMwn>wia<aim—«»■ ■■■■ *<

. ____  „  N.Y.2d 314; 464
N.Y.S.Zd 712, 461 N.RZd 459..
Economic loas suffered by law firms 

os result o f illegal strike liy public tm - 
. sit workers was not recoverable in prl- 
.' vale action for public nuisanco because 
• cli&a included all members o f pulilic wba 
were affected by 6trike. Id.
Interference with law firms' business 

as result of illegal strike by city transit 
employees w*6 bu t incidcntat result of 
defendanlo' conduct und, although con­
duct was In violation o f 'Faylor Law, 
there wao no oommon-luw eaUse o f uc- 
lion for such incidental interference 
when legiolature had, in e&Ubliriiing 
otherwise comprehensive labor pluo for 
govcrninre o f public employeremployoo 
relations, failed to do so. Id.

21. Generally 
Where reliance on sudden concern fo r 

overly meticulous and abnormal observ­
ance o f statutory commands is purely a 
subterfuge, incidental circumstance that 
continued performance o f duties in nor­
mal manner m ight email violation o f 
statute does not legally preclude finding 
that there haa been “ strike,'' McKin­
ney's Civil Service Law J 209. I/x u l 
262, Transport Worker* Union of Amer­
ica, AFL-CIO v. New York State Public 
Employment Relations Hd., 1988, 68 
N.Y.Zd 364. 461 N.YS.Zd 262, 448 
N.E.2d 116.

26. Payroll deduction*— Generally 
School district which divided annual 

■alary o f teachers by 200 and doubled 
amount in order to arrive a t amount 
deductible from compensation of teach- 
ere for each day teachers bad violated 
Taylor I a w  by partic ip iting In strike 
complied with statute allowing deduction 
equal to twice daily rate o f pay for each 
day or part thereof in which public em­
ployee participated in strike; . teachers 
were required to work only 180 days 
during school year. Itarner v. Joffer- 
sonvillo-Youngsvitle O n t. School D ie t, 
1966, 117 A.D.2d 162, 602 N,Y,S.2d 286.
Where there were more (ban 20 work­

ing school days ia October 1080, during

S v iL  SERV IC E LAW '

h it Education Law {  3101 ma*t be in- 
wrpreted to require a deduction o f Vu* 
a teacher’s annual salary fo r each o f 

’the daya of unauthorised absence no a • 
[tensity. Board o f Educ. o f Claifcatown 
(Cent. School Diet. v. Ambach, 1083, 97 
RaJD.EJ 188, 470 N.Y.Sild 779, affirmed 
5 N.Y.Zd 780, 481 N,Y.8.2d 72, 470 
I.R.Zd 870.

79.  Th irty to ninety day period
For purjxisea o f determining validity 

of payroll deductions made by school 
board as penalty fo r teachcra' act o f 
engaging in illegal ulrikes, measurement 
cl SO to 90-day time period within which 
payroll deductions could be taken did not 
commence until employees concerned 
hid linen notified individually o f dcterml- 
attion that they had committed a viola­
tion. Flainview-Old ilethpagu Congress 
cl Teachers v. Board o f Educ. of Plain- 
view-Old Bcthpage Central School Disk, 
1984, 63 N.Y.2d 921, 483 N.Y.S.2d 677. 
473 N.E.fid 29, rcargurnenl denied 64 
N.Y.2d 765, -185 N.Y.S.2J 1031, 476 
N.RZd 472.
Thin section providing that statutory 

penalty imposed on public employer* 
found lo haw participated in an illegal 
strike must be collected not earlier than 
30 nor la lcr Ilian 90 days following (late 
of a determination barred State from 
returning payroll penally deductions of-

§210 
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• shall be deducted no earlier than 30 daya • , 
and no later than 90 days after (be date ,. I 
of the dotermlnation that the strike was V 
illegal, ere mandatory rather than dircc- 1 j 
Utry. Swital v. Board o f Educ. of Bay r' 
Shore Union Free School BiaL, 1983, 98 , 
A.D.2d 839, 461 N.YAZd 62 .  ..........* i*s *’ • ,3
fo regard to this section, stating that " 

all pennlUcs deducted by a public em­
ployer from a atriking employee's pay- . • 
check shall be deducted no earlier than /•’) 'j 
30 dayo and no later lhaD 90 daya after . 
the date o f determination (hat the strike ' • 
was illegal compliance with the 90<lay‘’,.' 
statutory time period is measured ns of . 
the date paychuck is iasucd, not the date •'
i t ia delivered. Id. "  '

30. — — Refunds
Where public employee* who h id 

twice their pay deducted from aclary for 
each day they were presumed to bavo 
engaged in illegal strike by virtue of 
failure to work on dale o f iilrike were 
subsequently exonerated, none o f '
amount deducted could be retained by ■
state as an ordinary deduction for tiroo 
not worked. Bet tie r v, Carey, 1983, 91 ' ' 
A.D.Zd 1116, 458 N.YjS.2d 338. L  .

31. Objections fa dtlerm lnallon o f ;
rid e r executive'officer— Cencr- '•
ally -I-..' r | -<.T

Determinations that teachers had via-
resuming payroll penally tleuuvuons n - ^  liy participating in
(er expiration o f SO-day period to adjust invalid on (rround that

I l-f.atriko were not invalid on ground that 
they had Uen prepared by district uu- 
penntendent rather (hm; by superintend-■, 
cut o f schools, wlw was directed by sta t­
ute lo prepare sucii determinations. ;
Barner v. Jefferoonville-Youngviville 
Cent. School DisL, 1980, H7 A.D.2d 162,
602 N.Y.S 2d 295.

31.  Hearing ami h ra i ln i offloeV
Both provisional and probationary em- : v ■ - •'

ployces, who were diachargeJ or had '-'.V':-/-' 
their probationary period* extended fo r 
allegedly violating Toyloh Law .during v j.L-';’ !’ , ' 
tabor dispute w ith public hospital, by - •

  -------------  .. _ . . participating in sickout, were entitled to jrV v
roll dcducllone for participation m Illegal bearing to determine wheUier each had i-
strikes. Plain view-Old E ttlijiagc Con- vftjy  excuse fo r . not being prcaent’o n . j ' L ' l  
gresa o f Teachers v. Board o f Educ. of day in question, due to.atigma of being /• j.*.”' ! 
FJainview-Old, ItcOtpa^ro Cent.- School uv.a1..,i low iir^atr-r Kv iiAi-tlciDatiarr lo -.’ (*'*■ -̂ - - 
UlsL, 1934, ,100 A '
S2d 93, affirmed 
N.Y^.Zd 677, 
mont denied I
1031, 476 N.E.2d 472. •• . ; of BisL Council:
Time limitations contained in this ecc- , (ion of State, < 

lion, staling that t i l penalties deducted ■: ees, 1988, 189 I 
from a atriking employee's paycheck 1002.-
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far inadvertent errors in calculating liie 
amount of penalty originally deducted 
from employees' wages, eince time re-' 
qulremcnta imposed by Ibis section were 
related to the essence and subatanoe of 
this section, and could not be viewed as 
merely directory. King v. C*rey, 1982, 
67 M .Y id 606, 467 N.Y.S.Zd 216, 443 
B.E.Zd 464.
Where all challenged payroll deduc­

tions from adtool dietrict employees" 
paychecks were made less tlian 86 daya 
from sending o f notificfitton o f Strike 
determination, deductions were made in 
violation o f this section governing pay-- - - •- • «t - - . ill. f
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i. f

I

Dtler/nlnaUon o f public employ­
ment relation* boxed

county's highway and Infirmary depart­
ments encouraged strike, there wm am-- 
pie circumstantial evidence to provide i ' 
rational basil for determination that un­
ion encouraged, participated in and con­
doned the strike and wa» subject to pen­
alty of one year forfeiture of duel 

uuircmcm* oi i»w wm merely pretext checkoff privileges. Egan v, Newman, 
V/JfjlV; tor concerted refusal o f driven) to opcr- jom , 92 A.U.Zd 1007, 461 N.Y.S.2d 464.
t l ; ii’ r a to buwa w&a amply supported iu

htljljVj,' 5 Conclusion of Public Employment Rc- 
i*. I-"- t* Lions Hoard dial union'o Invoking ref- 
|{j- til j ereoce to provisions of Vehklo and Trnf* 

;, fie Lew in order to justify drivers re- 
i'p ’jjl'- fualng to drive buaeB which violated re- 
ip ilif ju ircm c n la  o f law was merely pretext

,- i : i! : 
.* " ’

• record. Local 2G2, Transport Work err:

■I.

Union of America, AFL-CIO v. New 
York Sinte Public Employment Rela- 
tlona ltd., 1963, 68 N .Y id 361, 4G1 N.Y. 
S.2d 262, 448 N.E2d 116.
Public Employment Relations Hoard's 

finding that strike occurred when bus 
drivera refused to drive buiea which vso- 
. lated rei|uiremenU of Vehicle and Traf- 

>-*' i-.l-'- fic Law was supported by substantial 
evidence, including evidence that union 
was responsible for job action, job notion 

[ was timed to occur Immediately follow­
ing expiration of interim impasse ar-

.. rnngomcnt and only violations posing nu
J ‘ imminent danger to safely o f public or
, drivers were involved in charge. Id.

67. Forfeiture of dner checkoff prlil- !,. ' ' legra
'i, ' Although there wna no direct proof 
'. Ihnt union representing employee* in

Although this section under which 
Public Employment Relations Hoard im­
posed forfeiture of union dues checkoff 
privilege# because union encouraged nnd 
condoned unUwful strike doca not con­
tain the word "polcntinl" the Hoard is 
not limited Ur considering only actual 
impact o f etrike on public health, safely 
and welfare, id.

llnpoxing forfeiture o f dues checkoff 
privileges fo r otic year fu r public em­
ployee's union's encouraging and con­
doning unlawful strike wns not too se­
vere a penalty vvlicro no regular high­
way maintenance duties were performed 
during tho strike and infirmary was le ft 
groGsly understaffed snd only volunteer 
e ffo rt nllov. od it lo provide minimal ser­
vice# nnd union officers directly partici­
pated in live strike even after rent ruining 
orders had been served. Id.

; §  211, App lica tion fu r in ju n c tiv e  re lie f

Notes o f Decisions
Collateral estoppel 14 
Contempt proceedings 

Jurisdiction 
flea jud icata 13

. .'i.

8. Contempt pioceedin|o—  Generally 
In aclion against muiocmtion o f civil 

service employee# in which county 
sought to punish the association for 
criminal contempt for failure to obey 
temporary tvatrrtinlng orders, evidence. 
Including proof that the association was 
moving force behind the strike, provided 
i all the financial support fo r the (strike, 
assisted In the organisation and manag­
ing o f the strike, and proof that without 
the support And assistance of the associ­
ation, the local organisation, o f which 
the association was (he parent, could not 
hAY« carried out work stoppage, wa* 
sufficient to establish beyond a reason­
able doubt (hat the association Itself par­
ticipated in tho strike in violation o f the 
restraining Order*. Rockland County v. 
Civil Service Employees Ass'n, Inc.,

1934, G2 N.Y.2d U , 47G U.Y.SZd tiW,. 
4K4 N.E.2d 121, rc-Argument denied 62 
N.Y.2d .676, -179 N.Y.S.2d 1028, 4G3 
H.E.Sd 712.

8a.  Jurisdiction
Irisd court luul jurisdiction tu punish 

association o f civil service employees for- 
contempt for failure to obey temporary 
restraining orders, whcro agents of the 
association were served with orders to 
ahow cause containing the restraining 
ordera. ■ Rockland County v. Civil Ser- 
vice Employees-Ass'n. Inc., 1984, 62 
M.Y.gd 11, 475 N.Y.S.Zd 817. 464 N.E.2d 121. :<-
13. Itc i Judicata
Oho union's opportunity to Inlcrvcno 

in state court litigation in whidi it was 
determined that employees o f rapid tran­
s it operating xathority could be enjoined 
from striking did not bind union to slate 
court judgment so as to preclude district 
court from determining that ouliierily 
was “ carrier'' within meaning of Rail­
way Labor Act, 45 U.S.C.A. } 161, and.
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s, that its employees were exempt 
^.v-n until trike provisions of j  210. 
'Stiten Island Rapid Transit Operating 
■Authority v. LC.C., C.AN.Y.19B3, 718 
I PJSd G33.
1 -'Prior atale'court adjudication tlia l cm- 
jdo/oes o f rapid transit operating ou- 
(booty could be enjoined from striking 
nsder New York law did not preclude 
district court froni determining that au­
thority which oiierated strip o f railroad 
m  ‘ 'carrier" within meaning of, 4G U.S. 
C.A. 6 101, bo that it* employcos were 
exempt from onlistrike provisions of 
{ 210. Staten Island Rapid Transit Op­
erating Authority v. I.C.C., C.A.N.Y. 
1983, 718 F.2d 633.

9
Not* U

14. Collateral estoppel 
Inlets tale Commerce Commission's 

determination that rapid transit operat­
ing authority did not fall within electric 
railway proviso o f Railway Labor Act, 
46 UiS.C.A. { 161, wna chango or apecial 
circumstance which justified district 
court's decision not lo give collateral 
estoppel effect to slate court judgment 
that employees of authority could Ire 
enjoined from alrikiug in federal court 
action seeking declaration that employ­
ee* were exempt from snb'strike provi­
sions of j  210. Slaten Island Rapid 
Transit Operating Authority v. I.C-.C-. 
C-A-N.Y.198S. 718 F.2d 533.

j 212. lyocnl governm ent procedures I
H is to r ic a l nnd S ta tu to ry Nutee

Strikes by Certain Transit Employ­
ers. Sec section 34 o f L.1966, c. 929, *et 
out on a note under section 210.

j 213. J u d ic ia l review and enfo rcem ent 
(a) Final orders o f tho hoard made purautm l to th is artic le shall be 

conclusive aga inst a il parties to its  proceedingn und persons who have had 
au opportun ity to be parties to its proceedings un law reverend o r modified 
in proceedings fo r enforcement o r Judicial review as here ina fter provided. 
Final ordera nhall be (i) rdvieWablc under a rtic le seventy-eight o f the c iv il 
practice law and rules upon petition filed by an aggrieved jvnrty w ith in 
th ir ty  daya a fte r service l>y reg istered o r certified mail o f a copy o f ouch 
orde r upon such party , and (ii) enforceable In a special proceeding, upon 
petition o f such board, by the supreme court, provided, however, th n t an 
orde r o f the beard which determ ines whether an employer o r employee i3 
sub ject to th is a rtic le may be ddcmcd fin a l when made.

[ S ee m a in  v o lu m e  f o r  text o/<i>) to  (c) )
(As amended L.IPS9, c. 64, 5 J.)

H is to r ic a l nnd S ta tu to ry Notes

198J Amendment Subd. (a). L.1989, 
c, 64, }. t, substituted reference* to final 
ordera fo r references lo orders, and pro­
vided that order* which determine 
whether au employer o'r employee is sub­
ject to Uiis article maybe deemed final 
when Insde.

Effective Date o f Amendment by 
I . .19(14, t . 64; Applicability. Section 2 
of L1989, c. 61, provided; ‘ l i d *  act 
(amending this 8ect:an| shall take effect 
immediately (April 21, 1089] and shall 
only apply to any proceeding commenced 
on -or ajftcr euch effective date."

Final ordera | la

No te* o f Decl*ion ii

Sanctions 14

2a. Final orders
Order o f Public Employment Relations 

Hoard determining that Stale Insurance
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§ 2 0 9 - a  C I V I L  SERVICE L A W  Art. 14
Nolo 12
lie wTiliro lo form, Join or participate 
lit a union, np,entry eliop propnunl re- 
t|nli)in; miller llinvit of <ll>.iul.<<n:il a 
(earlier lo i.-lllii-r Join or pay tinea to 
.i.-WHrlutiim was illegal and 1 lotint tflil 
not act In nilillrury manner ivlien It 
lirlil Unit tiimnl of I’llnratlon did - 
roinmlt an nnfiili labor 
re/iiMnc to iirRoliali' 
npiuiey aliop proponul. *
I totally, I 111 I. (W Jllat'.'Jtl !)
Y.S.Zil 1)0!). nfflrnii'il 42 A 
;l iit n\  v.s.i’tj ,m.

1/ a parly lo in'gotiatiumj 
anollirr tvllli I’oiiiinllllni; nofi 
Jiiai'flie try failing So bargain 
olirlininlv imomnllliillimnl (i 
eimilicinn of cioploymenl, iluw  
lioartl to baignin un (bat item 
lie erroneous, ninl an nrtlnr by the 
boartl ilin-i'tln;: pnity to bargain ci.ii- 
■x'liiinjt nbvl'Omly illcR.ii Hem would
In' o/roiiriom. Id.

I
13. Teaeiirrx, nonUnor«i or proba­

tionary
Nonti-iiiirirl It'arbcr may In.* refnsril 

lu llin ' ami ill.-imi.isiil witli-ait loaspn 
luring given lln'vofor, narcpt wlicre it 
Icm lavn estiibliabi'il dial diamissal 
wan for mnxlitnlInanity imjiermi.se.l• 
bb- rea-nin.s or io vlobillon of sliihilo- 
i> piii.serlptioii, Incbiiliog I be Taylor
I.mv. filly Hib'tol Dial., l'pi'linbltl v. 
I’eek'Ull FiienUy Ash'ii, l!>77, r>!) A, 
D.u.l 7.1!), lies N.V.KlSiI IHCI.

A public rinployirr may Icrmbinle a 
probaliniiiiry trarlier (or good ion- 
r.oii:; or bail I'oaxons, an 111111; an It

iliM'n not do no for an illrgal reason, 
Hilrli iih llin exerclHO of ilglitn pm- 
lecteil by ttil;i article. Mug Harbor 
Union Free Bcliou) l)lsl. r. Ifclaby, 
HWfi, r,| a.I) !>.• -  is«  n .Y.H.2i1 093.

art! In dlamlwi r. 
'Itliont ONplnnii- 
•0111011 a Ikowe 
tor rlgblo line
1. of Cbitiiinu- 
t. v. Clmnlan- 
ntbcr.i Ano'n, 
N.Y.«.2tl GKO.

nontcnmed 
Isw'd solely 

..uiiirlpatlon In tearb- 
...unn-lallon arlivlllra. Port Jer­

vis City Nebaot Dial. v. New York 
Stole I’nt.lli: ’Employment Ht-lallomi, 
11/if2, UK Mlse,2«l lOiifi, 328 N.Y.K.2d 
76(1.

lloard bad Jurisdiction lo boar an 
Improper practice ctmige Unit non- 
iriiiired ti'nclicr’i  employment w:im 
(i-roil'mlc'i .solely na lYlnllatlon L-r 
Ida activities as nicinltr of leacliern 
iissoi-lolloii. Ilci'iilii-ooil lid. of PM. v. 
lb bliy, IbVl. os Mine 2d 730, 327 ff. 
V S 2d OKI

llomi) lacked Jnrlndlellon lo consid­
er illsiiiltwal of probationary leacbcrs 
bi-cnnsc of Utcle artivitlea In iinppnrt 
uf ictteliers* association- Ilonril nf 
ltd. O nlrn l Scbmil Wist. No. 1 of 
Town of Grand Island, Erie Comity 
v. llelaby, ll>70, 01 Mi.sc.2d -173, 311 
N Y.S.2.1 tni.

§ 2 1 0 .  P ro h ib itio n  of .strikes

1. No public employee or employee organization shall engage 
in a strike, and no public employee or employee organization 
shall cause, instigate, encourage, or condone a strike.

2. Violations and penalties; presumption; prohibition 
against consent, to strike; determination; notice; probation; 
payroll deductions; objections; and restoration, (a) Violations 
and penal!ins. A public employee shall violate this subdivision 
by engaging in a strike or violating paragraph (c) of this subdi­
vision and shall be liable as provided in this subdivision pursu­
ant to the procedures contained herein. In addition, any public 
employee who violates subdivision one of this section may be
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subject to removal or other disciplinary action provided by law 
fo r misconduct.

(b) Presumption. Kor purposes of thin subdivision an em­
ployee who is absent from work without permission, or who ab­
stains wholly or in part from the fu ll performance of his duties 
in bis normal manner without permission, on the date or dales 
when a strike occurs, shall be presumed to have engaged in such 
strike on such date or dates.

(«> Prohibition against consent to strike. No person exorcis­
ing on behalf of any public employer any authority, supervision 
or direction over any public employee shall have the power to 
authorize, approve, condone or consent U> a utriko, or the engag­
ing in a strike, by one or more public employees, and such per­
son shall not authorize, approve, condone cr consent to such 
strike or engagement.

(d) Determination. In the event that i t  appears that a viola­
tion o f this subdivision may have occurred, the chief executive 
officer of the government involved shall, on the basis o f such in ­
vestigation and affidavits as he may deem appropriate, deter­
mine whether or not such violation has occurred and the date or 
dates of auch violation. I f  the chief executive officer determines 
that such violation lias occurred, he shall further determine, on 
the basis of such further investigation and a ffidavits as he may 
d*xnn appropriate, the names of employees who committed such 
violation and the dale or dates thereof. Such determination 
shall not be deemed to be fina l until the completion of the proce­
dures provided for in Ibis subdivision.

(e) Notice. The chief executive officer shall fo rthw ith  notify 
each employee that he has been found to have comniilted such 
violation the dale or dates thereof and of bis righ t to object lo 
such determination pursuant to paragraph (h) of this subdivi­
sion; be shall also notify the chief fiscal officer o f Ihc names of 
all such omphyees and of the total number of days, or part 
thereof, ou which has been determined Uiat such violation oc­
curred, Notice, to each employee shall be by personal service or 
by certified mail lo his Ia3t address filed by him with bis em­
ployer.'
[(f). Repented]
(g) Payroll deductions. Not earlier than th ir ty  nor later 

than ninety days following the date o f such determination, the 
chief fiscal officer of the government involved shall deduct from 
the compensation of each such public employee an amount etjual
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1 '• ’ ;t lo twice iii.s dnily rale o f pay for end) day or part thereof that it 
1 was determined tlia l he had violated this subdivision; .inch rateMir*': [v o f pay lo be computed as of the time of such violation. In  coin- 

l-1 puting such deduction, credit slmll he allowed fo r amounts al- 
ready‘withheld from such employee’s compensation on account 
of Ids absence from work or olher withholding o f services on 
such day or days. In computing tlie aforesaid th irty  to ninety 
day , period o f time following Iho termination o f si violation 
pursuant to subdivision (d) of paragraph two of this section and 
where llu> employee’s annual compensation is paid over a period 

, of time which ia less Ilian fifty -tw o  weeks, that period of time 
between Die last day o f the last payroll period of the employ­
ment term in which the violation occurred and the firs t day of 
the firs t payroll period of the next succeeding employment term 
shall be disregarded and not counted.
J ' • •

(h) Objections nnd restoration. Any employee determined lo 
have violated this subdivision may object to such determination 
by f ilin g  with the chief executive officer, (w ith in  twenty days of 
the dale on which notice was served or mailed to him pursuant 
to paragraph (e) of this subdivision) bis sworn a ffidavit, sup­
ported by available documentary proof, containing a short and 
plain statement of the facts upon which lie relics to show that 
such determination was incorrect. Such a ffidavit,sha ll bo sub­
ject lo Die penalties of perjury. I f  the chief executive officer 
shall determine that the a ffidav it and supporting proof estab­
lishes that Die employee did not violate this subdivision, ho shall 
sustain the objection. Jf the chief executive officer shall deter­
mine that the a ffidav it and supporting proof fa ils  lo establish 
thnt the employee did iio l violate this subdivision, lie shall dis­
miss the objection and so notify  Die employee. I f  the chief exec­
utive officer shall determine that the a ffidav it and supporting 

. .proof raises a question of fact which, i f  resolved in favor of the 
, >,employee! would cstr'iiiah that the employee did not violate this 

subdivision, he shall appoint a hearing o fficer to determine 
,..t- whethcr in fact the employee did violate this subdivision a fte r a 

hearing at which such employee shall bear Die burden o f proof. 
<• - I f  the hearing o ffice r shall determine Dial the employee failed to 
■ establish tha t Jie did not violate this subdivision, the chief execu- 

tivc officer shall so notify the employee. I f  the chief executive 
. o fficer sustains ;r bjection or the bearing officer determines 

' .011 a prcpondera...u o f the evidence that such employee did not
.^v io la te  this subdivision, the chief executive officer shall fo rth ­

with restore lo  the employee the tenure suspended pursuant to 
. ' !  1 :• 292
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paragraph ( f )  of this subdivision, and notify the chief fiscal of­
ficer who shall thereupon cease all fu rther deductions ami re­
fund any deductions previously made pursuant to this subdivi­
sion, The determinations provided in this paragraph shall he 
rcviewable pursuant to article seventy-eight of the civ il practice 
law and rules.

3. (a) An employee organization which ia determined by the
board to have violated the provisions o f subdivision one of this 
section shall, in accordance w ith the provisions o f this accLion, 
lose the rights granted pursuant lo the provisions of paragraph 
(b) o f subdivision one of section two hundred eight of this chap­
ter.

(b) In the event thnt i t  appears that' a violation of subdivi­
sion one o f this section may have occurred, it  shall be Die duly 
of the chief executive o fficer of the public employer involved ( i)  
fo rthw ith  lo so notify the hoard nnd the chief legal officer of the 
government involved, and ( ii)  to provide the board and such 
chief legal officer w ith such facilities, assistance and data as 
w ill enable the hoard and such chief legal officer to carry out 
their duties under this section.

(c) In the event that it appears that, a violation of subdivision 
one o f this section may have occurred, the chief legal o fficer o f 
the government involved, or the board on its own motion, shall 
fo rthw ith  institute proceedings before the board to determine 
whether such employee organization has violated the provisions 
of subdivision one of this section:

(d) Proceedings against an employee organization under this 
section shall be commenced by service upon it  of a written no­
tice, together with a copy of the charges. A copy of such notice 
and charges shall also he served, fo r their information, upon the 
appropriate government officials who recognize such employee Ip
organization and grant to it  the righln accompanying such rcc- ^
(ignition. The employee organization shall have eight days w ith ­
in which to serve its w ritten  answer lo such charges. The 
board’s bearing shall.be held promptly thereafter and at such 
hearing, the parties shall he permitted to be represented by 
counsel and to summon witnesses in the ir behalf. Compliance

J with the technical rules o f evidence shall not he required.
t (c) In determining whether an employee organization has vi- 
olated subdivision one o f this section, tlie board shall consider 
( j)  whether the employee organization called the strike or tried 

. to prevent it, and ( ii)  whether the employee organization made 
or was making good faith e fforts to terminate the strike.
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( f)  I f  Die board tlelermines that nn employee organization 

lias violated tlu; provisions of subdivision one o f this section, the 
board shall order forfeiture of the rights granted pursuant to 
tin: provisions o f paragraph (b) of subdivision one, and subdivi­
sion three o f section two hundred eight of this chapter, lo r such 
specified period o f lime as the board shall determine, or, in the 
discretion of the hoard, fo r an indefinite period of time subject 
to restoration upon application, w ith notice to a ll interested par­
ties, supported i»y proof of good fa ith  compliance w ith  the re­
quirements of subdivision one of this section since the date of 
sorb violation, such proof lo include, for example, the successful 
negotiation, w ithout a violation of subdivision one of this see* 
lion, of n contract covering the employees in the unit affected by 
such violation; provided, however, that where a fine imposed on 
an employee organization pursuant lo subdivision two of section 
seven hundred fifty-one of the jud iciary law remains wholly or 
partly unpaid, a fter the exhaustion of the cash nnd socuviluifl of 
the employee organization, the board shall direct that, notw ith­
standing such forfeiture, such membership dues deduction shall 
be continued lo the extent necessary to pay such Hue and such 
public employer shall transm it such moneys to the courts In f ix ­
ing the duration o f the forfeiture, the board shall consider all 
the relevaot facts and circumstances, including but not limited 
to; ( i)  the extent of any w ilfu l defiance oT subdivision one of 
this section ( ii)  the impact o f (bo strike on the public health, 
safety, and welfare of the community and ( i i i)  the financial re­
sources o f the cmployc-e organization; and tlie board may con­
sider ( i)  the refusal of the employee organization o r the appro­
priate public employer or the representative thereof, to submit 
to the mediation and fact-finding procedures provided in section 
two hundred nine and ( ii)  whether, i f  so alleged by the employee 
organization, the appropriate public employer or its  representa­
tives engaged in such acts of extreme provocation as to detract 
from tlie responsibility of Uie employee organization fo r the 
strike. In determining the financial resources of tlie employee 
organization, tin; board shall consider both tlie income and Uie 
assets o f such employee organization. In tlie event membership 
dues are collected by tlie public employer as provided in para­
graph (b) of subdivision one o f section two hundred eight o f this 
chapter, the books and records o f such public employer shall be 
pvinui facie evidence of the amount so collected.

(g) An employee organization whose rights granted pursuant 
lo  (he provisions of paragraph (b) o f subdivision one, and sub­
division three o f section two hundred eight o f this article iiavo
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been o rd e re d  fo rfe i te d  p u r s u a n t  to  th in  sec tio n  m ay  b e  g ra n te d  
such r ig h ts  a f t e r  tlie  te rm in a tio n  o f  such  f o r f e i tu re  only  a f te r  
com ply ing  w ith  th e  p ro v is io n s  of c lau se  (l>) o f  su b d iv is io n  th r e e  
o f  se c tio n  tw o  h u n d re d  seven  o f  th is  a r tic le .

(h )  N o  c o m p en sa tio n  slm ll be p a id  by a pub lic  em p lo y e r  to  a  
pub lic  em ployee w ith  re sp e c t lo a n y  d ay  o r  p a r t  th e re o f  w h en  
such em ployee  is en g ag ed  in  a s t r ik e  a g a in s t  su c h  em p lo y er. 
T ho  c h ie f  fisca l o ff ic e r  o f  tiie  g o v e rn m e n t invo lved  sh a ll w ith ­
hold su c h  co m p en sa tio n  upon  rec e ip t of the  no tice  p ro v id e d  b y  
p a r a g ra p h  (o ) o f su b d iv is io n  tw o  o f  section  tw o  h u n d re d  ten ; 
n o tw ith s ta n d in g  th e  fa i lu re  to  h av e  received  such  n o tice , 1 1 0  p u b ­
lic em p loyee o r  o f f ic e r  h a v in g  know ledge th a t  such  em ployee lia s  
so en g a g e d  in  such  a s t r ik e  sh a ll d e liv e r  Ar caused  1 lo  bn d e liv ­
ered  to  such  em ployee a n y  cash , check o r  p a y m e n t w h ich , in 
w hole o r  in  p a r t ,  r e p re se n ts  such  co m p en sa tio n .

'I. W ith in  s ix ty  d a y s  o f  th e  te rm in a tio n  o f  a s t r ik e ,  th e  ch ie f  
e x e cu tiv e  o f f ic e r  o f  th e  g o v e rn m e n t involved sh a ll p r e p a re  a n d  
m ake  p u b lic  a  r e p o r t  in  w r i t in g ,  w h ich  sh a ll c o n ta in  th e  fo llow ­
in g  in fo rm a tio n : (a )  th e  c irc u m s ta n c e s  s u r ro u n d in g  th e  com ­
m e n ce m en t o f  Hie s t r ik e ,  (b )  the  e f f o r t s  used  to  te rm in a te  th e  
s tr ik e , (c )  th e  n am es o f  th o se  pub lic  em ployees w hom  th e  pub lic  
o f f ic e r  o r  body  h a d  reaso n  to  believe w ere  re sp o n s ib le  fo r  c a u s ­
ing , in s t ig a t in g  o r  e n c o u ra g in g  th e  s t r ik e  an d  (d )  re la te d  to  th e  
v a ry in g  d eg re es  o f  in d iv id u a l re sp o n s ib ility , th e  s a n c tio n s  im ­
posed o r  p ro ce ed in g s  p e n d in g  a g a in s t  each  such  in d iv id u a l p u b lic  
em ployee.

Added 1..I9G7, c. M2, § 2; amended I,.IPG!), c, 24. § 8; h.lOGO. c. 492,
§ I ;  L.197J, c. 509, §$ 10-14; I,.1977, c. G77, § 4; 1..J978, C- 465, § 1. 

i 8o in original. I’roitabty should rend "came".

Jll.toxical Nolc
1970 Amendment, Subd. 2, par. ff). fnllowlnj; "Uie dale or date* lltrxeof"

J,.I9TS, c. -IIIS, 5 I, elf. .Inly 5, 1978, a nil, in par. (j>l, added Hi'tdcnec N-jtin-
repealed par. (f), which related to a nil)/; "In compiiling ihe aforesaid."
]>r«i>)n(litimvy |HM'i»d far eeiinln pub- .
lie employ-ten who I,eve. been defer- ‘S" MJ* '* >m':* <* 1 1  '?'*, f  y<
   In have violated tins snbdlvl- . > I, V ' I."4 C'! ° ' " “ T. division one following nr [oirngrnpli

(Ii).”
1977 Amendment. * Knlwl. ft, |>:.rs.

(») and Up. I,.J im , e. 077. 5 I, inoert- *s " 1"1- n- I..ID7I. c. 00.1 , I
ed "iiiid sulslivislnn three" in pars. *-• -*noe. 17, ifrjl, Inserted "of 
(fj and (g). nnhillvlHloo one" following "nt porn-

I fcrnpl. |h)" In two Inslnnres.
1971 Amendmoht. fjnbd. 2. I,.11771.

c. 503, 5 ID. eff. .Inno 17, 3971, In par. Sulxl. II, par. In). b.1971, c. 001, J
(c), lose.led "and of his rl/;bt tn ob- 12, tff. June 17, 1971, Inserted "of
Jret lo sneli determination pursuant, .mlidlvlulnn one" following ('*nf pnrn- 
to pnrngrnph (h) of lids subdivision'- graph (b)." ■
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§ 2 1 0 Civil. SERVICE L A W Arl. II
i , ••• '■ •
' Subd. I. I..W7J, r. MM, J M. iff.

•: June 17, 17/], renumbered former 
Sllllll. ~t ILH I. lilt'* sultt). -I SYBH rc- 
nmiibcrrd Hcction 2M.

Ulilnf. r>. L.lttfJ, c. MVJ, $ H. cff. 
June 17, lo? I, ri'inimltcrtil :nibd. (7 no

■

I9G9 Amendment*. Subd, 1, L. 
IlltJP, r. 21, X a, off. Apr. I. lOfiO. In- 
oorti-il "public employee nr."

Sulnl. 2. l,.lfW!>, r. -MM, S 1. cff.
Mny 10, IIMlli, In jnir. (f), ndilml prnvl- 
:m rclatini; In tlie effect uf prolmlloll 
with irxnni to teachers mill ntlicni 
subject in the education law.

KiiIhI. 3, imrn. <b> mill |cl. UIIMlfl,
c. 21. |  S, cff. Apr, I, J!ki!», aulislilnl* 
cil "lliut It mipunm lli-.il" for "of" 
mill liisoriml "may have oicntretl'' In 
hull) port.

siiini. ;i, mu*, iff. i,. imio, e. 2 1 . t  s.
. cff. Apr. J. I Util), deleted elnn.se (ili) 

iclntmj; In prmni-ntluu by the public 
employer.

Snliil. H. |iac. in. J..III«!), r. 2 1 , H,
eff. Apr. 1, 10111), niiinti)’ olliec
cluinia-s Kiilmtitulial "nr, la I lie ilia 
o n io n  »f Die Imanl, for mi Jinlelliiile 
lii'riml uf tliin* stiljjccf <•> restoration 
li|iiiii application, with notice lo nil 
Inlrnvteil paiiiivt, .vupjiurU-d b.v priiof. 
of rtm'il faith compliance -vlih the re* 
•iniirinenls of snhilii irhm one i.I 
.0.0 I Inn .'lln.v the date nt silt'll viola- 
linn, ouch priHif In liichnV. for exam- 
jile. the siiccosHfnl iicgotliitlnli, with­

out a vlnlaltnn of biiIhIIvIsIoo one of 
thin wet Ion, of n (ontrnet cvvcrluR 
the I'liipliryceu In the unit affected hx 
such violation*' for "hut In no cvoitl
10 evrccil eltthlmr months", nml mill-
011 aeotcmca hvAimdiii: “ In Jlxinj: tlie 
tin rollon of the forfeiture", " 1 1 1  deter­
mining the financial lesnutccs", iiinl 
"In Ihe event ntcmlv,r ,hlj> dues."'

Siilul. 3, par. (g). I. JfMi!), e. 2). ) H, 
r.-ff. Apr. 1. I mill, siihstlliilcil "iirticle" 
fnc "chnpler" vvlicie flrsl npprnrlnj?.

SniiA. .1, par. III). r..l!li;o, e. 21, i  S, 
off. Apr. I, J.'Hill, mlilcil jmr (h).

HuIhI. 3. InlflDII. v. 21. J S, tff. 
Apr. I, IllnO, nihloil wiln). f> IhiiIwc- 
Oiicnlly reuniiihi'iril *1).

Etlocllvo Onto of *971 Amend- 
meftl; Preservation of Existing Cm- 
oftti or High!*. Sri: nute muter scc- 
Ihm 21 IS.

Effective Oats of Section. Serllon 
I of I.. 101)7. c. flirt, jnuvuliil that this 
wrtlon won effective Kepi. I, l!*W-

Termination cf Probation or Ton- 
uro Penalty. 1..I078. c. -itifi. i  2, cff. 
filly r,, IU7.H, provided: "iNntwlth- 
r.lmwlinr. nny lui.'urmixlcnt jhovIhIoii of 
taw, the priilmtlonnry period of any 
pulille emplnyrc <jt h w  of triune Im­
posed |.niK>iaiil to Ihe provisions uf 
former aarnipaph tl) uf eubdlvlslim 
rv.o uf wet Inn two lunulicil lr*|i ef 
the civil sorvice law, repealed by lids 
net IL.ID7X, e. -11)01, is heri-hy tennl- 
niltcil."

Cross References

Coiitoni|il by employee orc inizntioii, punishment. we Juiliclnry ),aw 5 7i»l.

New York Codes, Rules jiu l Regulations

ftlrlUcs nu-siiixf jo.blie rmplnjeis, are d NVOItll l’a it 2HII, set out In Ihe Ap- 
1 i,.: pcmlkx to this boob.

Forms

The fiitluuinit ronns appear ia West’s McKlimry'N Xolcrli'il t'unsotiilntril 
l.aivs Viirnnt innlec aeclinu 211) of tin: Civil Service l.aw:
Order lo Show t.'nusc In Article 7H I'liicceilinr; lo Annul Ih'tormlnailini I lint 

Kmplnyce uf Selmul Dlstiict ll.nl I'urllriiiatn! in Strike ami for Refund 
of Money Deducted from .Salary l'ur.Misnt to Civil Service r.aw, ace 
Vonn 1, •

Pelillim In Article 7X I'cocccdlui: to Annul Detpriuliinllnn lhal ICmpfpyee 
oT School l)tsl i let Had I’orlieipntcd In Strike and for ltefnnd of Money 
Deducted from Hillary l'umuont lo Civil Service I.aw, see Form 2.
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L»w Review ComniciiLarle*
KoryinA a iitrntei'y lo combat sym­

pathy alrlken. 2!) Hyrnciuc Ji.ltev. 
317 |lf)YS).

Injunctions npnlnst oympalhy 
vlrkkea: In defeiiM: uf lluffnlo Kori;e. 
hi N.Y.t’.L.IIev. 2H!) (l'J7!»

I/cijalUy ami inoprlcly of aytee- 
an-nbi to ni bit rate major nnd minor 
disputes In public employment. HI 
Cornell D.ltcv. 120

I’nbllc einployet *1 rllirk—A survey 
of Hie Condon-Wndlln Ails. 12 N.Y. 
Ii.F, til) (I!)ll7).

T)u> Cliinlcstnn huspltsl dispute: 
Orynnlxlni; public employees mill Ihe 
rijthl In st i the. 75 HI. . I (din’s L.llev. 
2FI (11)70)

The Tn)lor Imv; A crlllrnl oxmnl- 
mil Ion uf lls virtues nnd dnfci ls. 21) 
Syracuse L.llev. HU flOOS).

Lahor tlelatlons <3=3201. 
Hlnles C=>02.

l.ibrt t y  Reference*
C..).H.-Labor Itelathmn f 271.
0.4 S. Stolen i t  at, 1)1, 00, OS lo J02.

Note* of Decisions
1. OENERAI.LY 1-20 

II. EMPLOYEE VIOLATIONS 21-00 
III. EMPLOYEE OH15ANIZATION VIOLATIONS CI-C.7

I

G«n«r?t;y 1-20
Absenco from work at conduct con»H- 

tuflng strike 20 
Altt'tavll* cl employee* 37.
Conduct of omployca constitution 

strike 
Generally 37 
Absence Irom work, a* 30 
Evldonco sufficient 39 

Constitutionality 
Generally I
Foifcltuio of duos checkoff 2 

Construction 3 
Criminal prosecution 7 
Determination by chief executive of­

ficer 
Generally 24 
Notice (a employee 25 

Determination of
Objections by chief executive of­

ficer 33 
Public omploymenl relations 

board 64 .
Due procoss In general 2?
Dues checkoff privileges, forfeiture 

ol 67 
Employee |

Organization violations 61-67 
Violations 21-GO 

Employees within section 4 
Forfeiture ot dues checkoff privileges 

67

Hearing and hearing oltlrer 34 
Judicial review, employee vlol.tllons

35
Jurlsdlcltoo of public employment re­

lations board G2 
Notice lo employee 25 
Notification lo employeo organization

03
Objection* to determination of chief 

executive ofllcer 
Genmally 31
Affidavits cl employees 32 
Determination of objection* by 

chlof execulivo offlcor 33 
■ fearing end hearing oftlcor 31 
Judicial rovtew 35 

Payroll doductlons 
Generally 26
Garnishment distinguished 27 
Refunds 30
Thirty to ninety day period 29 
Withholding taxes 70 

Prosumpllon ot violation by employee
36

Private right of action 6 
Proballon, formor provision* relating 

to 23
Prohibition of strikes In general 5 
Provocation by public employer 65
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Not# I
Thirty to ninety day pertcrl, payroll Wildcat striker (6 
deduction 29 W llhhuld lng laxe i 20

I. GENEPALLY

.Sufi-faiiem /infer
Constllullon;llly 

fionnally I
Forlc llu ro o f duet checkoff 2 

Construction 3 
CrIn lot pioiccntlon 7 
Empluyvtv w ith in section 4 
P rlva t* righ t of acllun 9 
Prohibition of i l i lk e t III gomral 0

f. Constitutionality—Ctnerally
Withholding of paycheck* unitor 

thin article nflor ut liking tcndicr* te- 
turned to work following lllcgid 
strike dht iidi constitute involuntary 
servitude under IJ.S O.A.Cflimt, 
Arininl. Id. •iVj)tu>r v, tlntlowny, l>. v K.v.tnfi), imi Kfjunn. Ian.

I’utilli: i.i'luinl lonelier.* foiled to c.s- 
Idhlirili thnl (liin nrliefo'M i.-rrvcodnrca 
mere unrnnslliutlonnl luisnl iqvon 
hlnn on tin' part of chief cxufUllvc 
off leer ui Inioi; out of alleged pecuni­
ary Inlcii-st. Id.

I’nldle Employment Hotel Iona 
Hoard's oiiinioii on (tie overall fair- 
pe«.s or cffectlvcnc.** of I lie Taylor 
l.nw, which prohibit* strikes by pub- 
lie employees In n noliry decision not 
t-pcclfU-nlly inkvasil to the ipieslmn 
uf tlie con.nl itiidorniflt.v of n provision 
cf tin. I,nw Civ i) Service Employee* 
A«.Vm v. jleluhy, U.C.N. Y.l!)77, 439 V. 
tSupp. 1212.

This seel Ion's prnliihtlion agaSnal 
utitlic.n b.v public employee* or ( heir 
iciiumriitative orftaniv.iHion.v In not 
violative of the equal protection 
clause of either tin: United S u tra  or 
tlie New York Stole I’oustitillinn. 
City of New York v, Up fairy, 1801, 
23 N.V.SiI tir.. i‘fi;> N.Y.S.2d 1)01, 213 
N.K.’-M I2S. i)|i|ill\*:i(luii dented 23 N. 
Y 2d 1IH3. 205 N.Y.S.2.1 858, 241 N. 14. 
2d 472, appeal dismissed K!) .S.Ct.

Tills article mandating that public 
cmptnyccH ahull not strike nnd llint 
labor oignnlznMun.s u ’jnroaoidleg 
thein slmll nut ratine or ciieouraKC n 
strike in lensoimtdy designed tneffce 
timtc n valid slate pulley )n on nrrn 
where It linn authority to net, und 
doc* not offend due prorenn requlrc- 
IlieniS of Slate oi kVdcrat Coiifitttu- 
lion. fd.

Subdivision 1 of this ocetlon man­
dating that piildle onpluyeeii shall 
not strike unit that tebor orgnrilva- 
fton:* representing them shall not 
online or encourage n strike in ran- 
soinlhly tlisilgia-d to r-tfcetunte u mild 
nlole policy in an area where It !is:i 
iiidhorlty to act, unit does not offend 
due p iow u  reqidreiiicnls of State »r 
federal Constitution. It).

farmer- m et Ion 108 prohibiting 
sirllicn hy piddle employee* wax nut 
liiii'oiMtltiilionn) ;ih >i hill of attainder 
or iw ImpuHiuy cxrctadve liuc.n Hint 
inflicting cruel nnd iiuuhuuI punish­
ment. Ui Mngglo v. Ilrotvn, 1007, 10 
N.Y.2J 2S3, 270 N.Y.S.2d 191. 225 N. 
10 2d 871.

.More noncnforocmcut of former 
section 10 8  was Insufficient lo dis­
close dentil) of equal prolcclton, »1j- 
wont showing (hat provisions of sultl 
section were rnfon-isl us against fer­
ryboat officers, nnd not enforced n> 
to oflicrii over 20-ycnr period of lids 
Dcctlon, pursuant to nil Intentional 
nnd Invidious plan of discrimination 
by Dcpnitmont of Marine and Avia- 
linn or hy City or New York. Id.

This section prohibiting striker by 
public employees does nut violrde 
Const llitl ions of cither New York or 
the 1 lulled Stales. SI. Vlcrrc v. 
Ilotivd of Kd. of Central School DIM. 
No. 1, Tow ot of Mdlon, et nl., ftertl- 
Inga County, Ifd2, 40 A.U.2d 71, 337 
N.Y.S.24 7HC.

Tills gccllnn. prohibiting ptdillc em­
ployees' strikes unit Imposing aduiin- 
Istnitlve sonrtlons In form of salary

1223, 3)>I U.S. -WO, 22 1j.Kd.2d -li t, rm 
hearing denied HO S.Ct. 37, U.S. 
572,21 l„Kd.2d 120.

298

Art. 14 PA I It E M P L O Y M E N T  ACT

reduction.* lu rnnrltlulinnal. J.nw.anr- 
v. Hoard of Kd.. of Void III Central 
Srhntil Ulst, No. I, 'i'oivn of Vest lit, 
1870. 35 A.I) 2d 878, 315 N V.K 2il 87V, 
appeal dhwiteiod 02 S.Ct. 23d. -Hit It. 
S. 807,3fU,.I-;d 2d 180,

Til hi acellon forbidding strikes Ivy 
piildle employer* dlil nut violate due 
ptorcan nn ground Hint Hoard noted 
:ih both priHJCCtilor and hearing offt- 

1 ccr. Itprfulo ‘lYacJieis’ Wilernttrin,
i Inc. v. I totally, 1870, 35 VP 2d 310,

:ij(l N.Y.H2d 125.
I’rotdblllroi agulimt Iilrtkes liy (lull 

Hi; employees nr employee organl/ji- 
tloas does not vtrdate cqont protec­
tion. Id.

I’rovlidoiis of lido Martton nett lint 
forth |iroiYdun-s uppllralile to Htrlkea 
l>y pul-ttc employee* and employee nr- 
|;anlc.-dIons were not nveihroad and 
vnpue. Id.

I'ohlie eiopluyrvs may tie prnlilliU- 
cd rrom Ktrlhinj; v/tttiont vlnlntlim id- 
liter State or Kederut ComilltidloiiN. 
Cano v. Ki.lv, 1871, 37 Mlsc.at 783. 
321 N.Y.SJfd 712. a» firmed 38 A.U.2J 
591.323 N.Y.H.2d 1113.

iVuntty prnvlnluns of this sccttoc 
proliihtllug piddle err.ptoyccH or ei.. 
ptoyor i>rj;nnl/J)llons fiwin ongnglng 
ia n iitrikc dues mil vlulate either 
IsVw York CnnFtilutlen or United 
Slates Const tint inn. Clitllo v. Hoard 
of Kd. of Cltyodimll Ulst. uf Oily of 
Niafinra Polls,- 1911, 0(1 Mlae.2it 749, 
321 N.Y.S.2d 052.

This section prohltilliiu; r-l r I ties by 
puldic employcjs |* cunstltulional. 
Hoard of Kd. of City of New 7ork v. 
Sliankei. ton?, 54 .\ilbc.2d 811. 253 N. 
Y.S.2d 432. afftrimst 20 A.Ii.2.1 034, 
2!!tl N.Y.S.2J -158.

Porioer seel toil H13 proldbltlnc 
nlrikPs by piddle employees was cm- 
Btitntioiuil ns applied to inimleJli.il 
welfare department employees. City 
of New York v. Social Service Kmp. 
Union, 11)85, 4(1 Ml.se.i'd 1,20, 280 N.Y. 
Si'il 277, nfflnard 25 A.I).2d 85:1. 27) 
N.Y.S.'Jd 685. ilintliin granted 18 N.Y.
2il 075. 273 N.Y.S2d 421, 219 N.K.'iil 
871.

Sididlrlslon 2 of former scetlon 
22-a, wlileli prohibited piddle eni-

§ 2 1 0
Note 2

ptoyee* Inrlndlog ihnse in worrlre of 
any authority, fmm slrlkliiK was con- 
stiliitloiuit an applied to rapid trnmdl 
inotnrnien na 'n-ll iih ntlu-r piddle em­
ployees. New York City Transit Au­
thority v. I.no.*, 1 !>50, 2 Ml.ic.i’d 733, 
154 N.Y.SAI 280, afflinied 3 A.l)2d 
740, 1151 N.Y,H.2d 831.

2. ------  forfeiture ot duo* ehcckotf
Tills aecllun providing that I’uhllc 

l-lniployinent ItclftlloiiH Itonnl was in­
quired tn order forfeiture of dues 
checkoff privilege for leat-ticrn feder- 
ntinu* found lo imve engaged In nn- 
anthorl/fCd slrlke* lint granting dts- 
crvtlnn In taenl huarda to Impose for­
feiture [tenuity wrui not unconstitu­
tional nil violation of ll.K.O.A.Consl. 
Amend. I I wln'ri? tldu Hcrltou bad rn-
< tonal limits In fostering liaritiuplmis 
lalw>r rrlntlr.il1>, prorediiven enqdoycil 
Ivy bnariti-,- wore anliatnnttally cipilva­
lent, nnd permit)' iviin tint npplled In 
rliserilidniitnry fojlilon. Huffnlo 
■JVaebcrn tfYderaltim, >■ e. v. Itclvliy, 
C.A.N.Y.t!lS2, IS7U K.i'd JJ>.

Isancs inlaed to ehnltemt" In Mu* 
dues r-hcek otf aio penulon inoirtliirc* 
[irnvlded In thin iirtleto weio ivltbln 
the opliere of ei-uiintiili: uftntrn we re 
i) "rallniml IiiimIh'' I t anffleh-nt tn up­
hold ltd* section. Civil Service Em­
ployee* Ara’n v. Ilcl.sby, 8.C.N Y. 
1877,43!) K.Snpp, 1212.

Sanction, for vlolatlmi Ivy lonelier.* 
collective bargaining repreaoolallve 
of lid* Hnetlnn tnnhlldting alrlke* tvy 
ptdillc einployi-ea, of ausiiontllug the 
reproficntnllvi-'n right tn duos ehi-i-k- 
off for alt months, while at saine 
tlinr* oidertng selioul ilialrlrl In OOOM- 
nod iIosIhI from ref using «u negotiate 
In guild faitli with tho n-proseidntivc, 
dill not cons!Unto denial ot equal 
pi-nluclIon ot Ihe lawn on theory 
Imrnher jvcmdty wits Imposed upon 
Itio roprivyenlnllvo tlinn upon the 
school district which hod also been 
responsible fur the stilke, In view of 
filet that aniii-timm Imponed could re­
flect dlffcicnco lielvvcon law vlnliv- 
lloiia Ivy politic eni|iloyci- and law vlo- ■ 
tat Iona hy private employee oiganlan- . 
lion. Creciilmrgh No. i t  t-Vdcratlon 
of Teachers, i.ocal 1552, Am. federa­
tion uf Tctichern, AKVCIO v. IJcln-
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3. ContlrucKon 
‘ Arbitration nt dlupnlc concerning 
! deduction of L'xfrnrurrIt'iilnr nrllvlly 
• pay a* purl of penally following 
. touchers' HCilke In dclci'inlue whether 

ilflcl'-.M'llool * licit villrs uml Isom
struck nml lind in fuel Isrn mivpend- 

■ Cd duilhg strike wnnlil vlululi! |»dillc 
' policy, uluos iiii-ntrlkc pnivlsliiiix or 

1 till* Mtlloii me llliliiilnlnry rod exclu­
sive, nl lrn.it n* r cancel a inliuiiiihlin­
line discipline. Mhicohi Union Ktce 
.School Dial. ». .M lunula 'I’eneJiciii 
Ass'll, I'JJH, 13 A.I>2.| fujr., p)5 N.Y. 
S.2d M3. 1

When* literal rrndinr. of tldn see- 
flon won!.] give result plainly unin­
tended by legislature, raH.ilinrlhm 
which would give effect lo Irr.lidntiic 
Intent nnd would mil lie unJiiKt or hi- 
conlinble upon |*.'tllloners wnul.l lie 
adopted. VVilwin v. Iluaid of lil., 
f.inioo I'rrc  School Jliol. No. 23, 
Town of Oyster )tn.v, Niinskii l.'mmly, 
ti)72, .11) A.D.2.1 lilirt, 333 N.Y.S.Vd NiH.

TIiIh •r.rllou pro* tiling llnii' period 
wllldn which payroll de duct Inns me 
In In- made following dale uf dotcimi- 
nullou of violation of unntilkc Imv Ih 
to In* given n Klrlt l enmlrtw lion. HI. 
J’ierr*: r. Ilouid of Kd. uf tViilml 
School Dial. No. 1, Towns of Milton 
cl ill., .Saratoga Cmmly, 1971, fil! 
Miiic.Zd 0.11, 321 N.Y.3.2d Mk\ modi­
fied on oilier gioimdu -10 A.U.1M 71, 
377 N.Y.S.Zil 700.I ,

4. Employees wlihlii j 'd lo o
Kmplnyees of Male-owned rail com- 

mnn carrier nerving five cnimtlcH 
j wllldn uicliu|udiliiu Ne.w Vmk l!lly 
. area worn subject to provision of tili.i 

'■ .KeltIon protilhitliii: Mrlkos liy piddle 
1 employecu rather than provision In 

. ilie llnilivny I.nlmi Ad. 45 It.S.II.A. J 
151 cl sen, allowing for aneli self- 
help since nperntii.o* of the unrvice 
uns nn "Integral governmental fime- 
llini" and rr.drml Interest in iijioeu- 
liun of I lie service, wlddi derived u 
munll |>rri-enli)|:e of its revenue from 
intcreliniigc of freight with Inuwslali:

1 m il carriers, w as not "demons lin ldy  
g a—.ter" lliun D ial of th e  sto le.

Hulled Timihp. Union v. hung Island
II. f.'n, fl.A.N.Y.IlW), Oil l>'.2il ID.

This sod Ion wlildl |H old lilts 
rdrlkro liy piddle rmplnyccj la nppll- 
eahV |u ininjudlrlitl employers of uni­
fied enui'f nynlem. Mef’oy v, I lids liy, 
Ifffll, 31 A.D.Zd 252. -Ill N.V.H.2d ill). 
iiffIrmoil 2H N.Y,2d 793, .721 N.V.HM 
fire, 2711 N.I'f.Zd 722.

County employee.'! tutviviiig bene- 
fils from einiidy eiiiphiyiiirnt nod 
Irolnioi; iiiliiditislriillnn, u ueparnle 
ngemy uf eoiud.v gnvcrniiicltl width 
Is federally fuoilisl, were aidijert to 
(Ido seelion piohlliltlui; idiil.es Men- 
ui'lia v. Mills, l'>77, H!l Ml-iel'd I is/,'. 
1103 N. Y.S.2it 152.

5. PruldhUlon of strikes In gr.nersl 
The slide, in r.overniip: lln loletnnl 

nrfnlvii, lias pov/er to piohltill out 
ulrlhe If liio jindiildliiin In reimniMhly 
Ciilenlaleil lo neliieie it vulid .stale 
pulley III lilt moa wldeh »:i nju-n tn 
ulati* rer.idalloii. Clly uf New York 
v. IV f.nry, m i ,  23 N.Y.2d 170, 225 
N.V.P.Vd irfil, 2(3 N K.2il t2H. n)t|illra- 
lion denied 2.7 K.Y.Yd 750, 23d N.Y.S.
2.1 !)Vl. 2M N.M2.! 172, nimcfl del- 
inhiseil H!> X.CI. 122.1. 331 U.S. -155, 22 
),.Kil.2d -til, relienrlUK denied no t>. 
<3. 37. 3!H! II.H. HI2, 21 f- Hd.2d 120.

Thin mlleln. In prohihlllnj; nlrlli- 
log, impw'i"! a loiieimiilaul iddlgnlinu 
on luirf of employer lo hmgr.lu In 
po.nl fnllU Cllv of New Yml; y. Via- 
7-lld, 137.1, -I!) A. 112d I<33, 373 N.Y.S. 
2d 577.

Inaaliitieli na strike of union leptc- 
Ueiiting I'mptiiyt-eii of puhlie authority 
vena Hlepid, It was not relevant 
whether union pvi'niileid comtdliil 
with h.vlaw.i In t-reklng lo lutiidindi' 
II ; fiirtliernmie, even If pienldi'UC vl- 
nlnleil hylnwM, ennrf wnild mil direrl 
llint alvll.a: lawfully continue, lilalr 
v. I.uenl ldi> uf Tiaiinpoit Workers 
Union of Aineilen, l.'IHl), Kill Mlse.2ii 
IPI.S, TIG N.Y.H.Zil 312.

Trfisirlptlnus of lldn nr'iele nnpl.v 
In all piildic cmjdoyevs lrn'spevttiC 
of wliethcr they reiiilee "ciltieol" 
service'll. Hew York Clly Off-Tiock 
Ilelting Corp. v. I.neal 21)21 of Uisl. 
(.'onncll 37, Am. Kedoralion of Slale. 
Comity mid Mmdci|iiil Kiap.
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("A.SMCK"). AKI. (NO, 1311). W
Ml.sc.2d dlVv, I lit N.Y.S 2d PM. '

Kalliiic of lionnl of ctliicnlhiii nnd 
rily In limcnlu with tonrliern In poud 
fulfil would nol give Icitrhnra n ilphl 
to al rlkc In violation of Lliln soil Ion. 
Kuril A v. Neivlnirglt Teiichcm Aiov’ii, 
1013, 73 Mlni',2il .1111). 3IT N.Y.H.Vil 003.

Tiilu oertlon fmhklilliip cniiivrtfd 
tvuik slujipnitea rindd nut he Inlen- 
(loiitilly violated, lepally nr ninndly, 
on the Ihetiry thnt It wan hoing "teat' 
crl." Id.

illrlke hy piihde cni)iloyces In Ille­
gal even In idwenre of slulnte prolitli- 
lllng Ihe snine. Cano v. Knt», lllfl, 
117 ).|lse.2d 753, 321 N.Y.H.2.1 712, nf- 
firmed 311 A.I».2d cm, 32ft N.Y:».2d 
1115.

Aldllty fit employi'oa In strike la 
mil esveiilliil m ilglit of na.'iui'lnlloii 
r.uil In imlmrillnnte t» light of slate 
lo pmhllill. iinrli nellvlly nnloiii; ntnte 
employee*!. XelucK v. Ilnnul nf Kd. 
of City Si'himl Dial, or City of New 
l'.iicliclle, l!)10. 02 Mi.ic.2d J00I, .707 
N.V.S.Zd 32t), nf firmed 30 A.2<l tllf., 
323 N.Y.S.2.1 4(If).

II. In wllldn slide's tiower t>) deter­
mine Hint nil strikes by pnMIc cm- 
pinyees nie liariufid wllliout dlslin 
guliililng lielwi'eii I he. in as to degiee. 
l<t.

0. Private right of acllao 
Kalslcniv' nf the Iliylnr l.nw docs 

not prrchidc private plnlnllff from 
recovering damages from union nml 
ofllelula inclined ns n tcnult uf Die- 
gnl imhlle employee nlrlke under Ira- 
illtlnnnl common low pti'feptn. 
llurua Jucknon Miller Uumiidl A 
Spilr.cr v. I.lmtn r, 1032. 03 A.l).2<l 
W, 452 N.Y.H.2.1 I'd.

The Taylor f.nvv does not give iJ.'/e 
lo existence of prlvntc ennse of ni'- 
tinu ngntust union iiuU offlclnlu for 
dituiageK nrisiiig out of llli'giil puhllc 
employee strike. Jit.

Court wan not ponmmlcd hy nn.— 
rtinnlca) application uf concept of 
"fdaudhig to 11111'" lo deny rlglds of 
plnlnllff puhllc uffltlnlH tn hrlng Ac­
tion ogalnst dcfenilant union official*
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fur having allegedly roimplrcd nml 
mum'll untilivful licta of work iilnp- 
page mid covreli.u el clly pul lid Inn 
central plnitla. Otsi) v, (,'otlianni, 
1971. 37 Mlie 2d 200. 323 N.Y.H.Vd 
7-12, rcverned on ullicr grouinhi .73 A. 
I>.2d fKW, 331 N.Y.M.2d 537.

tin Inna’ vhdnlluii nf former section 
133 pMihlldtlng idrllieu liy puhllc cm 
pluyvea did nut un.nl inrpiirnle plain- 
(Ufa ii raiise of Action ngiilnst unlnns 
hnseil on nn Illegal i.lllkc. .Inuinr 
I’linluctlons Coip. v. Quill, IDOli, 01 
.11 i*e.2d Ni), 7.7.7 N-V.fi.2d 33k

Unlnns' hcIIoiih tn enuslug strike of 
piddle Horvlrp emphiycea In violation 
nf foriuei* section lOfl and In iteflnme 
o( Injiniell.ni d'.d not «lve rtae lo n 
rnu.'sv of ncllon, famnlcil on lln'utv of 
prlniit fiu-le tort, to ytlnlitiIfr rnrporn- 
lion mill others win*-hud nn illris'l 
cunt t net nn) relationship with ih'feiid- 
ants nml wkO'S" dnuingcH were nn dlf- 
feicnl In rliariieter from (hose :uis- 
tallied by tlie piddle gcneirdly. Id.

7. Crlailnst proi«ctillon
A strike hy flrenion may lie Ihe 

iiiihjecl of n eihnlmtl imiscenlInn giv­
en the evt.ylenec of n ilntiite which 
run ho Slilll In define the crime. Peo­
ple v. Vlrv.lnl. 1971, 711 Mluc.'Jil 1050. 
rift!) N.Y.H.Zil M3.

i Tills Aillele, wldcli nuthorl.w.s
' collective hiirHidnhig foe piddle eni- 

plnyi-es, dnen not pnivlde liio e.sc'n- 
idve remedy fur luddle employee* 
strikes, despite conlcntlon or union 
olflelala Dnil law prceluiles Applica­
tion of erlndim) pcnadlcn to piddle 
employees r.trlkiv* r.lnve It did mil 
speetfleully piovhle foe cilndiial 
I'nitvtlnns. Id

A atrlkc hy firemen limy tiropcrly 
lie lln; Buhjeel uf n proscciilloii for 
recktens I'udungeriiteut uiilwllJiuluiiil- 
Ing cniiteiilloii that reckleus endilii- 
geruieiil, J’ennl Law Jj 120 23 nod 
145.25, ivere not Intcmlisl to apply lo 
conduct lint Involving the |ierform- 
nnce'ef a idiyslcal net. Id.

Alllioiigti this nrtlcle nutliorlrlng 
csjllt'ctlve bnrguinlug for piddle era- 
ploycen docn not prorlde criminal 
pt'iinliy, when rrliulnnl Jhddllly 
would nthorwlso ollnck In conduct, *
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crime lots heeu cmnmlltcd nntwllli 
siimillug (ml llml conduit Is termed 
ii "Millie." Id.

II. EMPLOYEE VIOLATIONS 
,Y*f<lfil-H/l)ll lllllrf 

Conotolly 71
Abscnro from work. ;u comluet consti­

tuting str Ike 78 
AllldivlU of employees 32 
Conduct ol employes e onsll f u I In ij 

ilrlko 
Generally 17
Atncnco from work as 311 
E1 'dencc sufficient 39 

Determination liy chlol CikccuDvv ot- 
fleer 

Generally 24 
Nvllcc to employee 25 

Ootoimlrallon of objections by chlof 
executive olflcoc 33 

Due procoix In gcneril 22 
Hearing ami bearing ofllcer 34 
Judicial iovIcw 35 
Notice lo employe* 25 
Olijti'llona lo ifoltroiinallon of eldnl 

exccullvn olllcer 
(iamr.iHy 31
Affidavit'.) or employxns 32 
Oolermliiallvii of objections by 

clilof extcwlivo officer 33 
Hearing and bearing officer .7-1 
Judicial reviow 35 

payroll ileiluctlnm 
Generally
Garnishment distinguished 27 
f ti l units 30
Thlrly lo nlnoly day period 29 
Wilhlisfitlnij lanes 28 

Presumption ol violation by employco 
35

rroballon, formor provisions rotating 
lo 23

Thirty lo ninety day period, payroll 
deductions 29 

Withholding taxes 28

§ 2 1 0
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21, Generally
ICvcn If nlrllio liy employees ot 

New Ynrk City Off-Trnek Petting 
Cm poi nt Inn was preceded by. "lock 
nut," slrllii! was not Justified under 
(bln section, In view of fuel tlml tldn 
section cniitnineil lin mieli defense 
nml I hid, If there bid been Improper 
cviidlirt ou the part of I lie Off-Track

Art. I t

llctllng (iiirtmrnlloit, Hie eiiipbiycsV 
rights cunlil Imvo liceu vlndlciiled nn 
iler remedies provided h.v tlilt urllcle, 
New York (‘My Off-Tl'lick Helling 
Cnrp, v. I.neiil 21)21 of DIM. t.'onlnll 
Wl, Am. Keilernllmi nf Slide, (.‘utility 
nnd Muuinlpnl Kmji. |"A'3CSIbi"),
Avi.-no, pm), ;;•) Mise.aa tub, din 
N.Y M.2d 1)71.

I'uhlle wliunl ciuiiln.vei's, including 
teln.nl tencherit, who pnillclpalrd In 
lour-.lay ntrlke mill who worn appro­
priately pi-mdl'/cd under Ihlu rant lull 
nere not tispilreil lo umke np lltelr 
iiliNemv.s liy working nn mldlHounl 
four ilny.s t.ir no roinis'ieiallon; limn, 
employ.ns e.mld lint he rrupilrrd tu 
■ruder Mi.uvli'is, williuul additional 
rumpennatloii, on Ihe two midIngenry 
days whlrli neie  Iil.teeil in the mlniol 
enlRiidar lo guard against possibility 
Ibal the sehnnf'j would lie tdnsfd hy 
weaHiei' or other I'nidliigeneles, not- 
wlllmtnitillllg tlml eriiployerM would 
in fai’t Is- win king two days lens 
Hum Hie I.St) days set for Hi in Ihe 
tenrliers* nm tinrt. Plaint tew-Old 
llelhimge t ‘iniKie«n nf Tuuchrivt, lac 
nil 1MH. AFT, Al'L-CIH v. Hoard ol 
Ktl.. Central fsefniol DIM. No. J, 
rbtiiivlrtv, I'l'nl. 78 .Mlnc.%1 975. lb!) 
N, t'.N 2d 1311

lletci'iniimlloiia us to legality of 
woib sioppage by pulille employees 
are mlnilidsf ridlve delerndimUnns. 
Kluritnit v. llriinsK'In, IDJ.'I, 73 .Misc. 
2d 1129.3)2 N.Y.IvVd 977.

College b’sehern 1*0111(1 not Justify 
strike In violation of tldn section pro­
hibiting Mi lken by piddle employers 
hy charging administration with tin. 
fall hilmr |ir act live, since (cdoial la­
bor laws were not npplirnble. I'.fun 
v. 1C six, 1971. 07 ltU.se.2d 783, .121 N. 
Y.S.Zd 712, offirnu-d 33 A.l».2d 0(H.
;;y» n .v.s .'-m i»ir».

22. Duo procotj In gonoral
U npiicnrs without ipicMltin that 

an employee charged with violation 
Is iibstned his due process rights nt 
sonic idnge, nltbongli pcrhops not ol 
ways prior to the Imposition of Tay­
lor Mw penalties ngnhnd 'dm. If 
found guilty of a violation on n mai­
ler ot law lie Is entitled (o a Judicial 
review long held appropriate to cx-
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imtlne such n determination. If tlie 
finding of gullf Is bared on evldenrh 
Introduced id u healing, he Is ns- 
annul of bis due )irovenu rlghlii nl 
nidi hearing uml (iietrnflcr n Judi­
cial levlmv (hereof In ruder to exam­
ine tlml determination. Addllloiiglly, 
In Hie even! of bin exnnorntlnn In 
coiistspieilco of Hie lienring. Die alai- 
ule expressly nsHinvs tlie employee 
Had any pennllle.i ImposRd idmll 
renne forthwith and any payroll de­
ductions slmll lie refunded. Nnnfoid 
v. Itmkofetler. 197-1. ;ir> N.V.Zd 1117, 
301 N.Y. 1.7.1 -ir,0, 321 N. 1*3.20 I HI, np- 
|x*nl dismissed 93 ft.Ht. Jfr72, (21 U.K. 
1)711, II L.HiLkM ic<, tr,r>.

Due process cutltlcnierds of piiblle 
employees rue fully protected liy thin 
in I file, iiotwllhutivmllng lltc absence 
uf a prepciiuHy hearing, nlnce mi In- 
dividtml'u enne and the adnilnbilra- 
tor'o rear I Ion to It teninln open to jn- 
db'lnt leyte.rv, u|g'clflcnl)y hy nu Arti­
cle 79 pmivedlng, nlnce the rmnctbms 
ot Ibis w-'iion urn mveralble In ln>(lr 
iiKinetniy lei ms und In Htidun, since 
the persons nffeelod nro lull linpoen- 
nbiiis or unemployed, nml since, on 
the government's aide, there In a 
giitvu coildlllnn when n mniii ntrlke 
by public employees Is eontempbded, 
Dtriinl of Kd. of City fteliool Dlot. of 
City of New York v. tjnlted Kcdcra- 
lliin of TeueJiern. l,ociil Nn. 2, AbT, 
AkTr-GlO, l'J79, -PI N.Y.2d lOlfi, 410 
N.¥.fl.2d MS, 3fifr rj.lC.2<i !057.

l*..,oednres contained In tld.s nee- 
Don jirohthltlng strikes minting lo 
nolice, bearing, penalties and icvlerr 
arc ndcipinle an Affording reunited 
degree of duo process. Jlurke v. Unr- 
03, JWlI, t!2 A.l).2d 8M, 410 N.Y.S2d 
773.

Failure to A f fo rd  ndversnry bear­
ing l)ofore Imposition of penalties 
upon public employees who engaged 
In ltlegnl atrllte did not deny due pro- 
ccRu In view of right lo object after 
dctcmilnnDon nf culpability uml tin- 
position of pt>n^llles nnd op|iottunMy 
for review of any ndvcrsc dctcrmlnn- 
tlon hy special proceeding. Klcman 
r. Itronuleli), 1973, 73 Mlse.2d 029, 
3-12 N.Y.N.2d D77

§ 2 1 0
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27. Probation, fontior iiiovlvloni re 
lallng to

.Viikd. 2, pur. (I), which irlulrtl to 
proHndoH /or o trim of one. prar fnl- 
lowing dvlenoimiliun .j/ uininlfon, wot 
nncnlctl h j I.. 19/8, 0. J6'5, J /, c//. 
July 5, i si it.

Mmipcnstnii of tenure rlghln during 
Pkoliallnn, wlilch was n snnillon 
nvnihtble ngnlnst plalnHff school nu- 
|s:ryl»ois uithimgh siihsci|IICIllly dr*' 
teled fvnm D.la nftcllon did r.ot repre­
sent n cruel nnd unusual punishment. 
O'llrlcn v, Hoard of Ik), of City 
fli'lionl DIM. of City of New York, i).
H.N.Y.ipho, li'B K Miiuii. 193.1.

I'rutia/lon provinlnu of this nncllon 
re<|ulrcs mini to siilmlltule for mint- 
nml iirxjicrtlons of sect ion 3(H2 of Din 
Kilnentlou l.nw the iimie elai>oratc 
ligiitu dm lag is'nulty probation 
which ottier iiimti'iirliing civil flervlre 
employees rerrlve; ntipllrithle |irotec- 
tioini a ie .a s  set forth tn cliwnllied 
seeviec rule. Tidier v. Centra) 
School Dint. No. i of Towns of Conk­
lin Ml At., 1978, 49 N.Y.2d 487. 7M7 
N. »'.H.2il (17, All N.lC.2d H28.

Tim prohntlon peiio.1 under Ihls 
oerUou has no msxhoum or rnlntmnm 
lermo of length: It Insla for precise­
ly one year nnd t:» not fashioned, nu 
wan rlnmtflrd Kcvvlee rule, to ennlilv; 
employer to nrrniigc for flevihlft |verl- 
oils of piobntlon uiirh mi arc unllahlc 
for iitnpr.-r evnliintlon uf new em- 
ploycea. M.

tinder tills section providing tliAt 
Icnchora wlio have Issmi ptuoed on 
probation for mgnglng In illegal 
ntrlke ni-e entllTeil to preterm font Ion 
rights of imiileiiftlicr proballoimiy 
pntdle employees, where tenured 
tenrher had been plnced oa pvohBtlon 
and nehnol hoard decided to torml- 
nnle his emptnyiuiMit becnimc lie had 
pled guilty lo charge of disorderly 
conduct, hoard Rhouhl have waited 
until completion of prolintlonaty 
term, nnd, hnvlrig acted 24 itnys be­
fore end of one-yenr probationary pe­
riod, hoard should Imve. conducted 
hearing. Dels v. findaon, 3970, 01 A. 
I).2d .1012. 401 N.y.S 2d 231.

IWInlve dale for eommencemcnt of 
prohollonnry period ■ for -public cm-



.,)>!■>)rr/< who have engaged In Illegal 
; Hlrll.o In linn* will'll public i*mj»loycc 

Is uollflcd IftiU II Ima been (Inlet* 
'‘j mini'll- Unit lir lets pal tielpatcd in 

HtilUi* In violation of lids seellnil. 
dnix-m-li v. Hutchens I'm inly, lltVtl, 55 

I A.)».»M.'»•/, 3S!> N.V.K.llil 3IH.
'.IVnchir, « Im ivim illM-bnrged mote 

than six months prior (■• cfti'cllve 
, llnle Ilf III7.H :itix'tiilmi-iit nf Oil* we 

(Inn ivlilrli leimliuitrd pinlinllvn nml 
restored (o s 111 ii * In llinno tenchcm who 
were uii |iroliii(lim on effective dale 
nf sniil legislation Kill which wild nut 
inlvnilcd In restore (n tenured |m>sI- 
linns 11mn' (cachets vvlm hail been 
pl.ux-d on pinbiilloii nml discharged 
prior lo Its effective ilnlr, was not 
u'Klilu (lil« svrtlnn’s  coverage. Mnlf- 
man v. Ilnnnl nf Nil. of Now York 
City aclmol Disl... 11)79, HU MI«e.2il 
A17, II I N.Y.S.2d WII,

Tills HOi'tinn In clteul tliril proba­
tionary period n( |inliliv employee no 
loss of tenure would lie termlnaled 
would not lie re.lronellvoly applied lo 
funnel' teacher ivliu wns (criiiiimU'i) 
liefmc Tin* tcglislalbm becaimt effec- 
llie. -Marlninl v. Ami,neb, 197H, (M 
atlue.CM iMI, IOfl N.Y.N.tM WJ.

Tlil.n section tn effect. (list proba­
tionary period of public employee nr 
loss nf tenure Imposed pursuant to 
snlnllvinloii of (Ms section would An 
terminated liu.*) no rclronrfivc: effect 
■•lit only pioapcelivr applies! lol> In 
eiiHi) of IndWldnnls win) me presently 
•cwing on prolciiloiliity studio ns n 
result of strike m:UvH>\ Id.

Under (Ids section providing Uml 
nn rioplnyc-o wlio has engaged In nu 
uiilnwfnl strike abnll lie on probation 
for n lernt uf one year dnrlm; which 
period he shall serro without Irnnre, 
penalty jierlod la not discretionary 
nnd doi-s not Jmire lninlniinn nml 
Miit.xliiiiini |rt'.rlods such an lire al- 
lowed In Inllinl nppolnlmcnls, und 
thus oImoiiI extension of form of pro­
bation, nny probationer wliune proba­
tionary term ends without his dis­
charge nexjnlies (enure. Hchcnder v. 
Trlbniough Ilrhlgp und Tunnel An- 
(hoilty, 1978, 03 Ml.ic.2d 1000, 403 N. 
Y.S.2d 1002.
■ LogtHtntiirc did not Intend hy rn- 

nctlng I I'd ooct ton providing thnt cm-

Art. II
ployee engaging lit unlnwful ntrike 
nliall lie on mie-jcnr lernt uf prubn- 
(luu tn nlinw extension nf pinhalfnil 
fnr but 12 wcelm hi employee*; under 
Stole Civil fh-rvlii* CnnntiK'dni) Juris 
dlednii nnd m long as ah nmnlliH un­
der New York (Illy f.’lvl) Mervlcc 
(.'ninni’uslnn Jurisdiction, but rtilher 
l.cglslnlme Inlriideil that nny em­
ployee engaging In nny db'gul id l ike 
ivnidd la: phu'tsl on probation for 
term uf lull imp yoilr Irrespective of 
portion nf slide in which he was cm- 
pinyi-il, nnd dins bridge and liiuuel 
mil limit y m n  not cnllllt'd, even with 
eminent of employees phiicd nn ouch 
prnliallon, to ex lend term nr piolm- 
tInn fnr fix inoulhitor ill nil. Id.

I’rovL-doiis nf collective Imi gaining 
Ultreenieiit relative to probationary 
service- did not npply tn tcucheia 
plncod on ruubatlun for violating the 
Tnylor l.nw by paiti< Ipnllug in n 
si l ike. P-larlaii,I v. Alilblicli, 1078, 03 
MHitV.ld 323. 102 N.Y.9.2(1 700, rcnigu- 
lueilt denied flC Slli;e.2il Oil, 409 N.Y. 
15.2(1 WK5

1 (01*01x1 limply supported decinion of 
Ihe Oinndtr-aioiicc of Mducidlou to 
iltnmluH former teuchor'o npptnl JroOl 
decision ef lily action', dlsliict cirnn- 
I'rllor to dlsinlax (he teacher nt lln: 
end nf n one-yenr prnbnlhmnry peri­
od vvllieh had been tiujmcrd nu the 
teacher n» a rrsul! nf her pnrfjelpn- 
(Ion In it strike. Id.

I’rubfitlmmry tl.itici resultii(R from 
n violation uf Die prohibition nr.nhuit 
strikes by public emidnyeea la Hu: 
eipdvnleilt »l pvoluitionnry status on 
origlnnl nppnlntmcnl. Iltld Op.AltJ. 
(Sen. 33.

A healing In not icipilml when a 
lonehc-r In dinchnrgcd nt the end of a 
Tnylor I.aw. Civil ih:rvle>: Law 5 200 
et sei|., prnbnlloimry period. Ifflrt, 17 
lSituc.IVpt.ltcp. 2!10.

24. Oislormlnallon by chlof exccu- 
live officer—Conorally

‘•An Initial iletennlimflim In niiide 
by the chief executive olfker nt Ihe ■ 
government Involved *nn Ihe basis of 
ouch InveetlRallon and affidavits ns 
lie mny dcx'in rtpproprlate1. He may 
ilelcnnbic cither thnt llierc has bt'Cii 
no violation or tbut n violation lias
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occurred. If It lie the lnltrr, lie. llicn 
dclevmlnes. 'on llte Imala nf snvh fnr-s 
liter liiventlyidlon and nffidnvils as 
he mny deem npproprlate', the nnlnon 
ai the cmjtlnyeex und the dales nf vl 
olnllnl). Nollve In iKwann or Jty cerll- 
(leil nml) in I lien jtlven to eoch em­
ployee cliarpeil, logefher with advice 
of Itln rlp.lit to object In Hu* Inllinl 
ilolnrmimdlmi. Within 20 ilnyn 
llinreiiflof c.ieh einplojce clinrpeil 
limy file a written objection wltli Ihe 
chief exei'i.dSve officer. -Such objec­
tion slmll consist of (he employer'll 
itvom nffiilrvvll contiiinlny n Hlnnl 
nml plnlu nlaleniriit of the farln on 
wlilcli lie relics to -show llmt snoli de- 
triinliiatliin was Jneorrect, nuppnilrd 
by avidtsblc docimicnlavy proof" 
finnford v. Itockefclfcr. 197-1, 35 N Y. 
2d Ml. 30-J N.Y.H.2(I 4511. .'(2-I N.I.'.2d 
113, njipcal tifamlWMd !K> tt.CJL. 1972, 
421 U.S. IW.'I, *14 L,Md.2d -101,105.

Under ltd.s nrlli'te, dnU- of si tike 
"ili'fc.rinliiatlon" is ftyed at tlie dote 
iki wlilch notices mo vent to nffCCtvil 
employees. 3Vppcr v, tlniloway, 1). 
fi.N.Y.itiib, -IK1 K.iiupt). 1211.

OetermlnnUon (hut Imng Istoi.d 
rlntc parkwoy imllix: officer, who u) 
lepcdly wan III with lironcldtls during 
thrcc-dny nlilke, wlio wnn Komewhut 
vs pirn ns to when lie obtained mile 
from his doctor ami who Ic.sllJled 
tlml he noriimlly paid the ihn-tor by 
elicck hut who ifrns unable, lo prediicn 
iltiy canceled checks relating to treat- 
meat Tor bronchitis ntlnek, hint ere 
gaped In Ihe strike wns not aihltrnry 
nr nnrenaonahte. Marlin v, Duter- 
man, 1970, 4!> A.)) 2d 073. 373 N.Y.S.
2d tty J.

llecord did md rnliibllsh thnt hii- 
lierlutomlerit uf schools jnndc n deter- 
mlnntlon rcipilrcd by this sect Ion. 
Chat Ihe teachers had vlulntcd the 
no-slrlkc Inxtf tmtil nutlcv was given 
lo them hy letter nmlleil less than 10 
dnya prior tn payroll ileduillonn 
liaxeil on- violations. St. 1‘icrre V.

‘ Hoard of Kd. of Centrnl Sehnol Dial.
. No. I, Towns of .Milton et nl., Sarato­

ga County. 107>! 00 Miac.2rt 034, 321 
N.Y.H.Zd 1)1)5, modified uii other 
grounds 40 A.l>.2d 71, 337 N.V.S.2d 
701.
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25. ------  Nodes lo employes
ltonrd of cdnrnlloii employees were 

not entitled to rolmlmwmenl for do- 
diiclhnm mniln from llielr onlnries nb- 
uent nhoivlng (hat ihcy dlil not ie- 
te lie  imtliY. fnr I livvil li foltowhu; do- 
terminnllnn llmt (bey violated Oils 
nr I Ide. (!enocc“e v, Anker, 10711, IM 
A.t).2d (IHI, -tun N.Y.S,2ilHVI).

t'rovlslnn of tills icrtlnn for ivrv- 
ice upon elvil seivlee cniploycra by 
rurflficd mall of nnliec of ililcriidim- 
lliiu nf (.Irlkc psttlelpallon Is not nn- 
tonxlllullniKil nlort: tl provides menus 
ren.'ionnbly inlelilnled lo niillfy em- 
ploycen ef ileleiiulnnllnn utfccllng 
lliele rlphl*. Ch’ll He/vice Ivinp. 
Asii'ii, flic. v. Wnlbuii, 1!)7G, 43 A.I), 
2d 92.7,3GI) N.Y.S.2d 519.

Notice to civil vervliY einpluyccn of 
determination of strike participation 
wns uot rniislKotliomlly ur itotutoii- 
)y deflelenC Iwrniise nf miner nils- 
npcltlng of nnnies nr (net dial nil- 
iIicvsIiik nf notlceii wnx iierfnrincd 
ivlth nnrimme (nJInn-iwl by Clirlntlnu 
linme wllbunt Intervening commit. 
Id,

Notice sent to teachers to effect 
(hat they had been found to have 
commit led violation of slntulcry pro- 
hlltlllou ngalii'it slrdien anil tlml rom 
peilsnllnn would Is* withheld wax nut- 
flelenl to enmilltnte ixunplhmre with 
I Ids section roipdrluK tlmt anch no- 
tlen be given liy elder executive nffl 
«x*r of sehnol distrlet. Lnwneu v. 
Mnni'd of Kd. of Vnstnl Central 
-School Dlsl. Nn. I. Town of Vl-atlll. 
1970, .75 A.d.'id ff7K, 31:7 N.Y.9.2d 'SCI. 
apiwnl illsmlsned 02 N.Ct. 230, 404 tl.
15. IHI7, 3D l-.Kd.2iI 190.

In rc-pect to piovlshm of lids sec­
tion Hinting flint payroll ih'dncdons 
nn* In be made not curlier limn 3t> 
nor Inter (linn fit* ilnys fallowing Ibe 
dull* of n iklrrmlmitioit by the nrhonl 
dlslr cl's chief executive officer nf a 
violation nf die no strike law, Ibe de­
termination wns made when not Idea­
tion, by certified innll, won given the 
teachers, not when the district's chief 
executive officer informed die cleik 
of Ihe district llmt, bused no his In 
formal Ion and observations, n strike 
was In effeel over a tx>rlaln period 
uml that approxlmnlely G40 teachers

CB
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<11(1 not perform their assigned I'uth'H 
as ivipiiicd tty law. Deh-n v. Hoard 
of Nil., Hcllmnre-Morrlilc Central 
Jligh Hchuol Dint., Nassau Comity, 

.»c ,h Ikc.-..m  lifts, :t»i N.v.a.W
iiir».

Notice to police officers of «li:!it lo 
object tn clmi'fii-s against them for 
having engaged in Illegal Klrlke was 
mifficfcnt when: it reiiHomibly con­
voyed required Infoimatlnn. K Ionian 
y. llronMclii, lirtl). 7.1 AIlucid 031), 
.’H2 N.Y.H.2iI Im .

In view nf tluu'ly filing of ohjee- 
Iluii.-i to action of city fdncliig police 
officers ou probation and fining them 
for engaging In Illegal nti Ike, nml ab­
sent claim ol prejudice, Issue of mb:- 
ijnncy of notice of right to olijcfl lo 
charges was ncmlomlc, lit.

Delay of fit) days brtivpeii flonl day 
ot school teachers’ id like nml ilat-c of 
hctvlcc of notice of violation nf ihls 
auction piohlblllng public employees 
from striking, ill.I not roiir.lllntc nu 
onrcnmmnblc itnlny rendering anvil 
n'-tleo nugatory wln-re city hoil route 
IJtiH tcucbrrn In lln school ilirblfl, 
payroll next following Icrmhinlhm nf 
Hlrikc contained dediictliom fnr ub- 
r.em-us In nibliiloo to those made on 
account nf stiiue and n total wnnibcr 
of ditching* on Ibal pnyroll waa 7.77 
anil jieuatly was applied willilo ID 
days nftcr but not Inter Ilian 99 tlnys 
following determination. Illrlllo v. 
Ilo/trd of Mil. nf City firhool TMat. of 
CHy or Niagara Kalis, 1971, 1H> Misc. 
2(17111. III! N.Y.fJ.Bil tfi2.

2fi. Payroll rleducHans—Generally
I tinlctr this sei'llon poimlV/.liiR pub- 

lie employee who engages In Illegal 
■jtilko by providing fnr iteilnctboi 
from employee’s  colii|K'nsutloii of "nn 
amount cipial to twice Ills ilnily rate 
of pay" fnr each ilny employee re- 
mnlnH oo strike, effectuation of slid- 
ntorj policy rtspdros that tcno "dal­
ly rule of pay" be conulnted lo en­
compass gross pay rather titan net 
pay. I'hHMps v, Now York City 
lleiillli A Ibvjpltala Corp., lfi7H, 44 
N.Y.2J H)7, 100 N.Y.8 2,1 2SH, 277 N. Kid 7-12.

State coulil not mnkc a rclroaetlre 
Adjustment to fine Imposed cn state

A r t . 14

employee tor engaging In lllrgsl 
strike to account for retroactive pny 
InereaHL' received by employee ns re­
sult of collective bargaining ogive- 
liii-nt, in thnt Ibis section elated that 
mnoniit of Hie find was bared mi cm- 
ployce’ii rate nf pay "to be computed 
as of the lime of ttnefi violation,'’ and 
nn tlnyti of the violation employee 
tmd nut bom-fllled from the ns-yet 
noni-gotinlvd pay Inc reave. May v. 
State, lim . SO A.l)-2d SOS, 4-Id N.Y. 
N.2il ;i27.

Jntcntlnii of kiiIhI. 2(c) nf Him sec­
tion In direct log linn nf two days' 
pny for toucher lor each day of par­
ticipation in strike, ns well as oilier 
pcniillles. was tn pinvidc man! effec­
tive ilctcrrcnlu ngniuxt strikes. Wil­
son v. Halted of Kd., Union Mice 
School Dlst. No. 2.7. Town of Oyster 
liny, Nmomu t'oiinty, 11)72. 11) A.l>.2d 
!ii’i5. M l N.Y S‘.2d Shift

I’L-imlty imposed for Illegal r.lrike 
by Mute er.iployi.-ea of loss of one 
day’s wages for eaili day nf pnitlcl- 
pal Ion in otrikt imtsl lie deducted 
from salnrlca of employees sa il no! 
ftoin tliidr ntvrncd leave credit. 
New York .Mint.' Inspection, See. and
l.nw Knforeeinent Kmp., Dial, Conn- 
ell f<2, AI-bSCMK, AFL-D10 v. ,Stair, 
1T*!>. 101 Ml.se.2.1 J0J2, -122 N.Y.S.2il fillf.

Tilts seel Ion, ivblcb prob'blta piddle 
employees frnm engaging In ntnhes 
nml wldch provides for a two for-one 
payndl fn'unlly. does not deny cnital 
pruteelion or due process. Itarol v. 
Hoard <if HI, of i.nkclnml Cenlrnl 
Srli'inl Dial, nf Slirnb Oak, VMH. Ot'* 
Mine,2d 1D2, -HIS N.Y.S.Yd IVM).

Two-for-nue paytol, penally pro 
vldcii by llils oeclIon, which probllllli 
piildle emplnyuus from eiigaKtni; In 
strikes, iiitdd In; Imposed lor days on 
wldcb striking teachers were serving 
.10 dny sentence Imposed against liiem 
for their vlulntloii of re.stralidng or­
der and proilnilnary Injiinctlnn. Jd.

Iwr.inlature In prnvlilln){ fm payroll 
deductions from compensation of em­
ployees who had pa r H cl paled In un­
lawful strike -wbo presumed lo lie 
aware of various methods of em­
ployee compcii.vntlon iitlliiC:' by slate.
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IlirUidti't: melhnd nf biweekly pay­
ment. 'lYimey v. ttnrkefellov, 11)72, 
7 1  .Misc. 2d t:i:t, ;i;tr» N.Y.H,2d .112.

Teimlllcs Imposed In the form nf 
di'dnclloioi from H.ilnrleo against puli- 
He employees who engaged in a 
.s-frlkr lieennic general leveuues of the 
local government (hut in unpilred In 
Impose I hem. Op.ftlnle I'ompl. 70- 2r,l).

Tin: additional day’s pay strike 
penally for |iavtielpailnn in an illegal 
strike sh.oitd l«- lorlnded In gliem 
salary o<|h-ii-<c:< fnr the piupnf.c of 
cl.iimiog stale aitl hut should not be 
llslial as revenue for am-li put pose 
since it is not revenue gem-rntvd hy 
Ihe |iioi{rnoi for wlileh state aid Is 
h.'lng .-lauglil. Op State f.'nmpt. 7H- R»7.
27.   fj.vrnlvhnicnl dljttaijulihcd

IVnidlleu iisix-sscd :ilrllilng school 
dint I irl i‘in))lnyre miller lids us-lian 
inoiitlill lug utrihrH by pnldie put- 
jilayces did not ipmllfy no a tlrbl 
within roeni'.ini: of vkige-ruul.slinicnt 
leslrlrtimis nf fcib'ial vsiiiniiucr law, 
Ifi tl.N.t.’.A. i  lt)7I cl »'H., Iii7.1(a), no 
tb it such p,-Haltlea wove not subject 
to redeiiit stnl.ufe'a lliidlalloii of gar- 
id.duiieiit of an ledlvldual's nalary to 
IMfc of lilapoaable eandngs. Km nil 
V. lluai'd of Kd. of I’tnluvicw.Old 
Hi-llip.ige Oiifritl Hchonl Disk, D.C. 
N.V.kTSt.r.rtl K.Nnpp. HI.

Drsplle fact that nppllrntimi nf 
this aitii-le's pi-iialtli-s caused linnl- 
sllip fov tcaclicrs who engaged tn Ille­
gal sli-lki: I bough aware of statutory 
liemdty, where this article's priiaMy 
dodiicllnns were xigidflrntitly iliffei- 
cut fiom piojmlgim-nt garninbment 
remnlica In that pen.-dly iledm-tlotm 
are Intended In he penal In nature 
while giirnlsliment leiueOli-s me In- 
teudcil |o jirrscrvo assets pending 
uwnetslilp delrcniimtlloii and wtierc 
Mate had nn Interest In deterring 
strikes by public employees, Illegal 
sir ike l.y tciuln-iH was anffldcnlly 
cvtruordinary idlimttou to Jurtify 
lids arllcle's Hionmxry jinyvoll dednc- 
llnn proecduro. Tepper v. Calloway, 
D.C,N.Y.1070, -Iril K.Snpp. 1211.

2 8 .  W ithho ld ing  la x e i

Withholding taxes due on wages 
deducted ns a penalty for learlior’s 
|-nrtieipnfInn In rut Illegal strike were 
not icipiii-cd tn he rnllei-lnl wllhlu 
the slatnlory DO day time limit, for 
roller!lug Hie penally. Tipper v, 
\Vytnidnm-h lliihm h’rec Heleml JMut., 
ISH2. fdt A.l).2il HI!), uril N.Y,ft.2,1 |.Ti.

tlmler this .-rs-tlf.n directing the 
flsrul officer of Ibe government In­
volved In Illegal employee s.tiike to 
dednrf from I in* romiieimntbm of 
cm-li piddle emph.yre who lino en- 
gnged In no Illegal strike nn niimnnt
e.pnil to I wire Ids daily nde fov each 
dny of (lie strike, ll Is gross pny 
which should Im deducted rather than 
net, after-lavra pay, even though ll.i; 
Juloroat Itevenne fb-rvlce rnlra that 
umoiuitH itrihnlr.l from nithiries of 
empbi.vees an (rt-imltlcs are lo to.* ism- 
sideietl as hieoim- fov wllldintdlng 
lav purposes and that Ihe ]u-nnl|li*4 
paid ave not ilcdortlblc by tlie mi 
jdoyis's on lliclr iuroim* tn.v returns. 
I'liitlips v. New York fllt.v flenltb 
noil llospltnl.s t'orp, 11)77, fiS A.J>.3isl 
7i». IHItJ N Y.H2d -1(10, affirmed 4 1 N. 
V.2<1 .V>7. -IIKI N.Y.S.I'il 2>iH, .177 N K. 
2d <12.

2 9 .  Thirty to ninety djy peril,d
I'urxmml t» Ibis hip I mu, whlfli 

prorliles llmt If piddle employiv-.s 
have engaged in a Hit Ike tin.* eldcf 
eVis-nllve offircv of the govi-intneutal 
milt involved may make salary do- 
ib,clb,us from tlie cnuipi-iiniitlnn of 
Ihose employci-a who parlieipatrd in 
lln* strike, wldeli driliictloim mast he 
junde nut eurlli-r It,an .'ID ilayn nov 
later than fk) days fidloulng tin* date 
of ihe ehli.-f evecutivi* off leer’s ilelcr. 
in I mi I ton Hint u strike uceurred, the 
“■Irti-fnilmiiiflii" ln-nmies final wht-u 
tlm strllioiH are identified by iinnn: 
hy tin: chief exeentlve or when tlie 
slrlkets me pro 'ded with uotliv* of 
lln'ir violrdlou, and tin* :|D to JM1 day 
time jw*itoil Ih nicnHiinsl fruin Itml 
point, lie J.nry v. lleaiue. l!»70, -ID 
N.Y,2d lW, 121 N.Y.S.2d .'19.7. 409 N. )-:.2ii ,1:11.

Tills section wldch provides that 
pcnnltirs ogiilimt pubtir employees 
found to linvir engiigeil In ii Hlrlke bo
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ilcilnrlrd from Hit'll pityt-lu'Cfcs wit Ii I it 
.’It) lo 00 ihiy.o of itctovnililMhm llmt 
strike wiis Illegal Is n .Maloti: of Uml- 
tallon* which bar m l payroll dcdm:-
II.ms unlile against I'mpinyccs who 
engaged Jo (to Illegal strike oiler ex­
piration of the !)(Mn> period, Mny 
V. Wolf. II),02, Mil A.I),2d mis, IIH ,\\ 
Y..VAI r.27,

Huhdlvlalon 2(gl of Mils sci'thill to 
cff eel that deductions limn rnmpon- 
sidlon of rmploycis who engage lit 
no Illegal strike should occur mil ear­
lier Until III) nor later than 1M> days 
fallowing the dale of I lit*, determina­
tion of Hip violation Is a time limita­
tion liinillog ii)ioo Ihr Stole which 
lone (ta.Yiidl ileilnclloo niter Its rxpi- 
lotion. New Ymk Mlnte Insperlloii, 
S*-r. nnd J.tnv Kulnrcciui m Kinp., 
DIM. Cm,mil S2. AF.SC.MK, AFL-UID 
V. Mule, IUH2, .SI A.I).2d US, -llll M.
VS.2M r-2-f.

Thirty lo tlddiiy polled for dedue- 
I Mm of lOniidnlor.v alrlUe poonllic.-i 
from strikers' jayvhedv imi-oaot lo 
this ki'i-IIoii iximitu-mvd with nnlifiea- 
tl„n to alrlkers nffertrd find sir Ike 
•h-teindi,:,tine had liei-n imnle anil 
tlml penalties would he ilciliieled, nml 
ioasnuieli as nutiiva were M-rii'il on 
all iilridlfinl strilirrH between l-Vhrti- 
:iIV II nml Mal'eir !>, 11)7.*), pel,ally i|e> 
ilnrtloo of .Mny 11, HD.1} was wit hill 
Mt-ilav limitation. Dense v. New 
York City Health nml lloapltribi 
Ci,ip_ IPS I. so A.D.2d Hl>7, -137 N.Y.
X.2d 1(W.

Deduction from staff oftleeia' pny- 
click  which lock jdacc on March 2 
nml Mairh HI, J97I.), was not nn ordl- 
nn . one for "lime uo| worked," bill 
was ii si like iM'imlt.Y ileilnctlmi uml 
wag iiiitlinely In that It was made 
within I I days of llo caillest notIfl- 
ention lo strikers nnd wns prcnnituie 
In tlml It oi.'Curicxl before expiration 
of 2i)d»y iierlml In which employee 
fervuil with violation notice may (lie 
objections to employer's finding of 
riofntlon. Id.

For purposes of Mils). 2(g) of this 
section providing Unit no earlier than 
.'Id «lii)H or later flnni 1X> days follow­
ing dale of defeuniimtlon that pnbllc 
employees have engogeil In an Illegal 
strike, chief fiscal officer of govern-

Arl. l-i
meat invoiced slmll deduct from emu- 
pensatlnn «f rarli aiirli pnldlc via- 
ployec an nmonnl equal to tvvh'o Ida 
dally rale nf jmy fov each day nf un­
lawful nrllrily, dido «f ilclcimJnatlon 
should In' date nf fin nnd notlf Irallon,
XI. X’lerre v. Kunnl nf Kil. of Cent ml 
School JHal. No. f, Towns nf .Mlltnn, 
el nl.. Xaraloga Cnnnly. 11172, -10 A. 
D.2il 71, .7.17 N Y..'t V,I 701 i.

With retqayt to lids reel Inn pint fil­
ing that no earlier than -'ID dn)':t nor 
lalcr than Ik) days following date of 
ilolrrmlnntion that public employers 
have engaged In an Illegal strike, Ihe 
(i'm'1 ,1  officer nf government Involved 
shall deduct from compensation o f 
employee nn amount eipiul to iwbc 
III:: dally tale of pay fo r  rach day of 
unlawful ni l I rlt y, rmitiiumm r of 
slrlke past 29111 day of ilrtrrininntlon 
docs no, toll comment,'oi,'id of W- 
III) day calendar period >m pivxci Hx-d 
hy this section, nor is It ninmtntei! 
llmt dviliKll.in lie mntle at earliest 
passible poMslrJIo: dale. Topper v. 
iV y n m lii t t rh  Union l-’ree Urliont l)ist„ 
1981, HIP Misc. 2d t)»», -CM N.Y.S.2.,1 
l',i Vi.

l.e,”isl,i(ni'e in providing for payroll 
fledmllons from «x»npfn-allnn of em­
ployees pat lleijiaf i , , | ;  HI nnliivvfiil 
strike made dellljovole use of wind 
"dodnrl" and did not intend II to lie 
syindiy limps with "deliver," ami 
u-tinic iliecka Tor rlilplnyc-ea reflect­
ing fines called for liy until). 2(g) of 
lids .section were printed on last >l.\y 
of 00-dny period In wldrJi fine could 
tie Impi-M'd, theie was timely ileilnc- 
linn though checks wipe not deliv­
ered until later. Trnney v. llnekc- 
feller. 1972, 71 ilUsr.2il til!), b-'if. N.Y. 
Sj.2,1 IIJ2.

Kven lliongh snlsl. 7(g) nt this Her- 
tlon precluded pay ml I deductions 
sooner than .70 dny.-i nml la te r than 
0(t dnys following dale when miperltl- 
lemlcnt inude findings required by 
aid'd. 2(d) of thin .section, on May 2(1, 
1970, nml in llmt period there would 
ntenr no imyroll payments from 
which deductions could lie made, be­
muse leaching stuff wns paid on Im­
ply of ten eutemlnr months excluding 
July nnd August, "fluid determina­
tion” Issued on August 10, 1970, In
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effort lo ii|idnlc Icimltmlliui of May 
211, l!)7<), wan liieflcrllw' tn extend 
Until nl Inn perjn,) prvitt.'f ll'cil Iii sulal. 
2(g), nml pnyroll drdiirlhius ixudd mil 
lie made, even tliougli (ejirlii'iH had 
nhaciilcil tlieins'-hpa final their 
(carbine dalles from .Mny 7 through 
May 21 anil theichy .subjected llicm- 
selvca lo iienallles presetilu-il In this 
ccel Ion. Wilson v. Ilian d of Ktl., If it- 
)nii Free .School l)lst. Hu. 21, Town 
of Oynter liny, iNnssnil Homily, 1971, 
till .Ml.-c.2d KltS, ill9 N.Y.il.Hil 721.

Dcdncllous finni snlurles tlml ace 
liU|to>H'i) as permit),:x fnr vlohdlng 
tills article nix,old l,e taken no ear­
lier lltnu IIP slays nor Inlet llmii 91) 
day a from the date the chief excep­
tive officer of Hie local government 
Involved gives notice tn employ cch 
Unit they lm\e been determined lo 
Imve engaged In a strike. Id.

30.   IlsfunCv
Uneonlrmllrtcd ihteimieiititiy proof 

of llfursn of school dlslrlit employee 
nml lest Inn-ny of ductin' whom lie 
produced nt siipplripcnlnl hen ring
overcame prcsiuiipltim mnlqr hlibd. 
2(h) fn tt employer: wns ntvs’nt hy 
len.M'ii of ntrike uml entitled cm- 
ptnyci: lo rcninit ol money- deducted 
from Ida.Hillary by the bun.<1 of edu­
cation. I’nsnric v. llonrd of V’d., )fn 
Inn Free Xehool l)l.-n No. 8 (ltoose- 
veil). Town nf HrinpsU vd, )97 . -Ill A. 
l),2il fg«, ill',2 N.Y.3.2d Cl 1

Arflcfu 7(1 review invoked hy elvll- 
inn employees of Correction Depntf- 
mcid who demanded refund of salary 
wittdield foilow)ii|( n strike fov eneit 
of tin: tlnys wherein director of (!ov- 
ernor'a Office of l-.’niployce itelnllnns 
bin) determined Hint ihey liod not en­
gaged In strike wtor c.xrlmjlvc remctly 
nf cni(doyces, nml thus stntc offleints' 
Invocation of procedures set forth in 
(tie upptlcsbli- union coutracls wnn of 
iio nvnll ivlierc Utls aceilon provided 
for Article 78 review of n declinntlim 
to rcfuml dcliictlons mode suUie- 
cptent to n xirlkc, nnd wlierti such re­
view was nppi'ivrod tw the constitu­
tional xnfcgimrri ot preltenrlng mone­
tary pohiirc under Hits article. Met- 
zler v. Carey, HISI, KJO Mbc.Yil Kti), 
471 N.Y.S.2d 2IHI.

9 McKinniy 55 1 IS-tnd— II

Civilian employees nf I ’mrrellnu 
Di'piirtineiit who tool twice llielr tl,il­
ly rate of pay withheld for pet hid 
,lining whbdi strike tool: place at 
I'Oi rei lion faclllly were rnlllled lo an 
Inuuedlate refund ol Ihe penally, 
iwlee the dully into of pay withheld, 
miller than only Ihe nlngle dally late 
nf pay ndually refunded fai ihe tlnyu 
for wldch lliey were deteimined hy 
director of (fnvemor’s Dfflre of Km- 
ployec Helnllonn not to Imve been on 
ntiike, In that stale otllelali could 
not otlll/.e the nireJitmlsm afftuileil 
miller slriirtore of this neillan to de- 
teunloe wtietfier em-h emphiyee unit 
otheivvl.-k! Illegally nh:n-ul ivlthoat ic- 
gnrrl to the ntrlke ronoldeinlloua 
tvhieli bring tldn ws-llim Info play, 
but, ralbcr, since pennlly I(u|hjm--I un­
der ttila uecllou for oignglng lo (lie 
.strike wm Iwlee Ibe dully rtili: of 
piy. HVi.-h i-riinliy had lo la> Immedi­
ately rctdmcd to noidlrlkuiH. Id.

I'I* Ilian eiiiployeeo of Ml,Me Oirree- 
tlon Dcpurtment were not luipiopcily 
Jellied lagetlier In llielr m'tluld de- 
momllng refund nf niilniy vrllhl'ehl 
followlog (i strike fnr i.-iich o( lln: 
dn js wherein dirts'tor of Covffiior'o 
Offlre of K)n|ilo.Vcsj Itqlnlloim had do- 
tenolned Ihid lliey Im>1 not eiigi,r.,-il 
In sf.rike. In I but employee:) ptwented 
n emoniuu •picsllon of law nu to 
whether they wise entitled to refund 
of Ihe .sr.lory withheld (or the daya 
ou which ilL'ii'ruiliurllom: bail berm 
mode they wcie not on Ptrllie, nml 
(lie Individual fact questions we I q 
not pertinent to tlirt h.xiie of h ir  
jiivseuteit. id.

Where none of six re.-luiol t.eaclmio 
before court cither In bl.x Individual 
rapacity, or on vrhoJie bclmlf « rlxw 
netlou won xoogkl In be malntidned, 
Jim) filed an objection and dCMnild 
(or hearing within 20 dnjn, ns )iro- 
vide,I In (bln Bcetlon prohibiting pub­
lic employed) from striking, on unl- 
foriu factoid nUmdlnn tlml existed ax 
lo t5H7 rtrhool tendieto who eiiguged 
In tdrlko, Article 78 proeeodlngH neck­
ing return nf pnyroll molded deducted 
was mnlotnlnnble ox clou action to 
avoid multiplicity of suits. ClrlDo v. 
llonrd of Kd. of f.'lty Kckool Dial, of 
City of Niagara Foils, 1071, CO Misc.
2,1 7IQ.321 N.Y.8.2d 982.

§ 2.10
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.11. (Illjtclloa* (0 determination of 
chief tticeuUvc olflcor—Gaiter- 
»lly

'fills Mi'lltim ruipiirnt Uml willlrn 
(-luwgrs nerved ii|iiin employee
  Ill Ii) chief executive of (lie r in
Im oi* engaged lii altlkr nml jiuiiiil Is 
(■in|ili>>et* to object t.% deter ml milloll 
by tiling n'ltli chief executive of I leer 
mi affidavit mol supporting jiimif. 
Winch v. Itn.in! ot Kd. of (Illy 
School Di.il, of (.lily of New Itiicliolle, 
i!)<i>, tw mim'IM z7f, nir; n.v.»2 iI
:utii, iiif i im e ii :m A.aii ms, .nu n .y .m
i'll 111!)

3 ? .  Affidavit* of •mjiloym
Affidavit uf civil service employee, 

which nlnleil Uml lie telephoned bin 
liK’illioll In fiml mil If lie fdoinld 1 C- 
purl (u work unit who told Uml plant 
vviim Hilt upending n i lennlt of Ml i ihe. 
nfiiff sufficient fn entitle tsnplo)ec lo 
n liciiiii.i; In ib'tennlne whether be 
engaged In unlawful strike to vloln 
lim  of this ni title. '/melln v ICocll, 
IKHIf, 71 A.l>.2d 7 lf», 125 N. Y.H.2d S.'I2.

f.'lly manager dhl not m i nrbllrml- 
ly niiil ciipcli.lo'cily In iliiferniininif, 
will,out n hearing, llmt police oNI- 
ccnt Jiml engaged In n strike In > hdn- 
(Ion of llilij section wheio officers' 
affidavits illit nut refute cbmgixi In 
ttiifti n milliner ns to rnl.ii' n quad Ion 
ot fuel. Dowling v. Ilnu-oti, IDiO, sVJ 
A.D.iM 862, .IM N.Y S.Srt ar,r..

Affidavit submitted by teachers, 
win; were imtlflcil by nii|icrliiU>ii()ciit 
of nclionlH of iletcrrnlnntinn of tlivh 
vlolntlun nt flits scdioit, wns Hiiffi- 
tli'iil fn raise a i|Hestlon of fact tc- 
pairing hearing. SI. 1‘lerie v. Hoard 
of Kil. of Ccntrnl ScIhmiI Dint. No. J, 
Towns of iMIIIoii, ft ill, Slurnloga 
County, 1!),2, fi) A.D2il 71, 337 N.Y,
H.iM 7iW.

School teachers wave no! imi-ountl- 
tulloiinlly ilenleil public hearing ol 
rvlilcb lo picnciil fmlii In opposition 
to scliool officials’ determination tlml 
school li'julicis were engaged in llle* 
gnl strike on dales tlicy were absent 
without permission when' petitioner.* 
remit' no factual statements In their 
affidavits uf objection to officials' 
determinations and did not make nny 
statements In Article 78 |>etllloi) ox-

§ 2 1 0
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casing i heir iilisi'ixie f*'<iiii t.chool nn 
dotes at issue. Smyln v. Snvilt, llf/.'f, 
73 Mb,c,i'd 200, 3 IIS N.V,liv'd 101

Acting siiiieilulriiilciil nf whanls 
did not net arbitrarily In illsinl.snliij: 
srlioiil leachcm" iibjeilltm fn mi|icrli|- 
(finleilt'ii delernilimtlim llml iicImhiI 
li'achem had violated lids hOftlun hy 
nbyenren from wink wlf limit pefml.x- 
:ihm vvboic lenrlu-rs' nffldnvlts In np- 
pn.-illhiii did mil contain any factual 
slaienienis nr documentary praof 
overcoming statutory )ireinini|itlon 
llmt nn employee who Ii iitinCnl from 
work wllhuut jieriiils'doii nil do to 
ivhi’il ii strike occurs wu:i engaged In 
Mirll si like. til.

Affidavit;* Hiihmlflcil hy leadin'*, 
who were mil Died by superintendent 
nf uflinrits nf ifcfcrmiiiiitlnn of tin'll' 
vliilnllun of imslrlkc Inw, were an/ll 
clout to m iulic superintendent to ap­
point n beuclux iiflW r In di'leiniliii* 
ll tho teachers bad In fuel violnlid 
Uii i lecllnn. St. Cleric v. Hoard of 
Kd. *if Central Hclm-il I list. Nil. t. 
Towns of billion et a t, fhirnlugn 
Coimly, 1071, (111 Mlnc.2d dill, o2t N. 
Y.S.i'it I'bTi, modified on uthcr giuiiad* 
•ID A.IV-Sd 71, 337 N.Y 8 2*1 7011.

33. -----  D«tiirinlii»Uon ot objrolfon*
by chlnl ixccutlve olflcor

After an employee files written 
objections, tlie chief c.xr.nillve officer 
lu llicii piescnted wllb three options: 
(1) If In: ilcti’rinlni’O tliaf- (be pioof 
oafnhl-.shes Ibal Ibe employee did not 
violate subdivision two or Ibln e<-c- 
( ton. bo slmll sustain (be objection; 
<i’) If bo determines flint beyond nny 
question of fact Uie proof foil* to es­
tablish that the employee did nnl vio­
late Ibe subdivision ho slmll dismiss 
llic objection nnd so notify the em­
ployee; or (31 If lie ileterudncn tle.it 
the proof minis n Question of fact 
wldch If resolved in favor of the em­
ployee, would establish that (lie em­
ployee did not violate tin' fjulnllvlaiou 
lie •h.-itf appoint n lii'nrliiR officer lo 
(let Or in Inc In fact wbctlicr there woo 
a violation, its Ilford v. Hockefeller, 
137-1, .Vi N.Y.'AI 517. 3151 N,Y.».2d -tf.0, 
321 N.l-:2d 113, nppciil dbmilHsed OS
a.Ct. 1072, 421 U.S. 373. 4-1 UKd.2d 
diet, -103.
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31  tlssrlnu <"•>• hearing offi­
cer

Tlie hcorlm; officer nbnll conduct a 
bearlui; wldch will nci vi' ns the void 
do fnr tnalilii)! Ids delnmlnnlhin. 
Aft lionkh ihe nlnlnlp ilocn not '110 110 
evpllrlt provision wllb iimiihs'I llirie- 
to, lids would lie an evldcullaiy hear- 
lui{ at v/lib-li the enillloyrs' rould In: 
ncmrdisl nil Ids due pfoce*.* llcbln, 
follnrUny which Mu: bi-nrbiR offlivr 
ileternilnon wbclbcr tbcie ban bleu r. 
vloliilluii. The htinlen of proof nt 
such lieariio; slmll Is: lairno by tin' 
employee- ami n ilcletmliialliiu In Ms 
favor iiuikl be hieast mi a prcponiler- 
mice of tin- I'vldvnrv. .Mnnford v. 
iloclK'fcller, 11171, 3b N.Y.?d 517, 3iH 
N.Y,KiM «<). 32! N.BVd 113, appeal 
dhnnlssi'il 53 l l l 't  ID72. -I2I II.!!. 1)7.7, 
•II J,.lCiV.2il llll. -m:..

I’uldlc employers who coki'W*) in s 
slilke ‘.'onfiary (<> tin: bijimrtlve pm- 
vhpn/iti of Ibis Motion wen- not cutl- 
llcd In a prepi'nnlly hcurioy. Tit.

Ifcnilos nfflis'r In prnreisMiijf foe 
ilhiinl'voil of iiinii)ieimnn> w-mhers 
nml teachers nt correcUoiinl fncillty 
for rlolallun of Taylor l.nw, bcrtlnn 
200 el scq. of tbl'i chapter, tvnn lieat 
nlilc to judpo by obiervallon of de- 
oicnnor nnd nllierwfse Uie crcdllnllty 
nnd probative worth properly tn he 
aceoidcit tciilliiiony nf wltiirsscH, par­
ticularly where iilflDinle issue was 
subjective ktiite nf mind of witnesses. 
VltiCK v. Tern'idlo, 1DHI. 121 N.Y.2d 
31)03, 412 N,y.8.2»l -17-1, 125 N.liiM 
802.

Mpci-l/lcatlon cbarphij; Indlvbliuil 
civil Mi'rvhs: employeCM will: nonper­
formance nt (lieic work dnlles, rather 
than with linmorallly or dlslioiu'Kly, 
ilid not deprive them or "liberty" or 
"pi'Oporiy" .*0 no t« rcspdre llinl em­
ployees lie given dm: process lirnrltif; 
prior to discharge; chnrges of IiisuV- 
nvdlnatinn, however, carried Huffi- 
clent rllgmn so us lo leQidre doe pro­
cess bearing even fin- probationary 
employecB. Civil Horvlee Bmp. Ass’n. 
Inc. v. Wallueli, 10715, -IS A.l).2il 023.
3CO N.Y'.Sid Clip.

35.  Judicial revfew
After Ibe hearing officer deter­

mine# there him l>een n violation, Ihe

enititnyee. If iieivsanry nnd If be In: 
no advised. Incomes enllllril lo n 
full blown Article Til Judicial review 
of Ibe benrbi/- officer's di'tprinlim- 
thin. On Hi*' »iio linlUl, 11 Ibe clill-f 
everiilivr officer baa determined Uml 
wit limit qui'mOmi of fuel the cm- 
ployiv Is Kullly uf Die vlidntbiu 
cbargeil, dud drlerniliiliUnn mny be 
culled i<)> for levlcw. Nn eviden­
tiary hearing haring been had, the 
I mm uen will be whether the chief offi­
cer proceeded w-ltbont or In rxcern of 
Jiirikdlctlou, wbcllier Ids dctennbm- 
tlon wns made III violation nf lawful 
procedure, 01 whether it wait nffected 
liy an error of law (fIJ'f.tl 7Ft>3, 
uiibds. 2, 3). f)n Uie nllier Imnil, If 
Die advene dotenidiiatlnu has las'll 
llinile by a bearing nffleer fnltowiii;( 
a lieiiring. In rubllllou hr Ihe three 
foicgoliig Issues, the I'Hiployce mny 
jdro Qiieslbui whet her the hearing of 
flrcr’* iteteriabiiitiiiu is, an ihe entire 
n-coril, aiippniWd hy aulistriuclal vvl- 
dv'iK-e (t.'t’f.t! 78P3, .•enlist. I). Mantnrd 
v. llnclicfeilev, l(*7|. 33 N.Y,2d 1.17. 
3f|| N.Y.S.Ud -|5t), 321 N.K.l’d 113, np- 
pi-nl dlMiiitwe.l 05 H.CJ(, (072. -121 tl.H. 
073. II 7,.Kil.2d Kil, 4Du.

To the rirgniuerit tlml suhdivlslmi 2 
oT this sect Ian neverl heleMS rcninli)*' 
•lefecfrve lrcenii.se I here I# >ie definite 
pruvNioil f-ir n henrlng at any tdi'ge; 
(lint a imstpenally hearing will only 
lx> held al the iinfclb'rcil discretion 
of the reviewing officer, the .short 
answer Is that Die officer's dine rollon 
Is. rather, open to review; Ida dcler- 
mlnatloi* miiimmi-lly rejecting the ex- 
ciim'.s routnbicil In the eiiititoyco’s sf- 
fldnvli Ik nubjcct to Acticle 73 review 
ns a|H.'ciflrnlly provided for lu para­
graph (h) of fnibdtvl.ilon 2. Id.

Ktnp.ioyisvs wbn alleged In |iefilloii 
llml lliey weie nrbilmrlly and Ille­
gally denied bearings pursuant to 
subd. f2)(h) of tills section on their 
object loon to ili'tnrliitnatlau that they 
luid been nliseitl from work without 
ailtborl/.utiim during period of strike 
at corredlonol facilities raised trln- 
hie issiin of fncl on rlieory thnt, dur­
ing Rtrlke, vnrtoiis employees were nt 
work, on duly with Nnllcnn) Cimril, 
ulcli, on beriMTcment leave, on vnca- 
tlo- on workers' roinpensrU Ion leave

§ 2 ! 0
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Nolo .IiHI* llll IHISIIII.1I (■■>! VO Wllil'U WOlllll
imill-* ilcli rmluntImi eniilinty In law.

nil,. ». cm fy, mm, ki a d .i’ll !i:»:i, 
•l|i> N V K,2d n.i,

I’lil.llly impi'fii'd illlili'r this si'ellna 
piuMldllng nl r IXi'H liy piddle em­
ployee.! anil providing Im- iicnnlili'it 
iiRllrlOvr.i mil* employee nml mil. em­
ployee oig.sn.r.illon nml ilgld nf 
«lew belnngn In ludlvidual employee 
nml unt In employ*** orgaul/nilon, 
nml employee oigiioUiilhm In Urns 
mil liin)ii'* irnly In tiiiiniieilce pin 
eoediog fnr review id Imptoiilleu nf 
Hiti'l. pemily. Nas'iou IMm’ntloniil 
I Umpire Civil !*;.’ivice limp, Avi'n, 
Inr v lltuiiil nf Kil. nf Karntlligdiiti* 
Union Kuo School lllnt., 11)7.3, 1,1 A 
Ill’ll 10111,40’) i'l Y.ll *.’il 113.

'I’n imIi’.iI Hmt piddle employee or- 
gniii/ntinu was nggrloii'il Iti'Ciluae ac­
tion:! III' iielund Imni'il Militlll Mint' vlil- 
l.lU’ll lidlnlive bargaining ogii'l'm.'llt, 
employee nrganbat Ion mw ii'rpdred 
tn puisne geh't-.ainp prm’odurta nf* 
inidril l.y agreement, m lli.i limn 
firinirdlcg fin i«vli;w ol liii|i.)aU!nl) 
nf pi'u.’ilties I’galmd iniltvlilmil i’>)) 
p’oyci’s. lil.

Timelier, Mini nought review nf do- 
tcimhi.illons nf s iiprilidcmlcut nf 
m’hools, llte first aiming llml sin- liml 
engaged In sir Ike Mini Imposing |>on- 
nlili’A anil, “win’ll transferring lie*- tn 
"IVriiiaiii'iil Mnlmtltnti: l'ntd" Hiatus. 
Wii.n deprived cl iliti’ pion-m in Unit 
“In; wan not given n full lit'orlnjt 
vvlieie ntu* iv ni not nflnrifi.’il (ipporLii- 
ifity tn I’nnlrni.l nml cross-examine 
ivlliie.-i***s, mwi)i ii i.luliun’at.' won' lint 
t iki'p, hlvnuKinplilo iiilimti’H were uni 
Inki'it al hearing nml findings of fart 
ni'ic imf mntli , ninl iiiipruinliili.’ vein* 
nly wns a in*iv hearing nt ivhleli lu*r 
rights would liv safi'guunled. Item 
ill'll v. Alioto, 107.1. 12 A.I).2d 007, 
111! jN‘.I ..V-M 125.

SyMom of review I'y iil'JccUoii pin- 
i lili'il hy this seel lull allowing fur nil- 
iiiliiistiiillvi* review of Initlnl dctev- 
iiiiiinlimi llmt mi einp): tec nf school 
district linn vlnlnleil tlds acetlmi pro­
scribing tearliCH' strikes and ex- 
piessly i>n>vl(ltii>; for review liy tlie 
court.** In net iiccvoaarlly iurutcfjuntc

In satisfy rr<|iiliviiicnln nf dm1 pm- 
n'Ml. I,am.nn v, lion I it nf I<«1. nf
Venial (Vnl I id fUliiml Dial. Nn. I, 
Town nf Venial, 11)10, 35 A.D’AI H7«. 
310 N.Y,8.2(1 H77, appeal ilbmbiHwl 
a c t .  2.11). 101 II.H. IXll. 30 I,.Mil 2d 1N0.

Kalinin nf ICarllOi'H, who wen* 
fniinil liy nelitml illslrlrt In Imve par- 
Help!Ini In strike In vJidnllnn »f Hds 
WvllnM, in ree|< udinhitsliollvc review 
nf dial ili'U'imlii,ili,in mi provided li.v 
I lit-* .m linn forerltitvoil nny consider:!- 
linn In Appell.ile Division ot Km 
picnic l'm u| an tn ivlivllier nr mil 
Hi.no liail In.’en nny strike mid tvlirlli- 
er in linl liiilivldnill teachers given 
•mlIss* nf violation had paiflclpiitcd 
lln’ri'tii, ;.n ;m tn warrant pnyroll de­
duct Intis. Id.

Claim i.f diliiiii.HSt'd emplayi'vi) of 
ii*iil;:e nnd Iniinel nnllinrlty llmt lliey 
wen* ii.eire11 into accepting wltlmnt 
oidietinn ileierinliintlim Itml they 
had engaged In Mr I lie in violation n> 
llit.i “irlion Old not entitle them to 
leltef, liiaa.nneli nn nnllinrlty pi'upcv-
1.1 nil.ird defense nt xtnlutc ot Ilmllii- 
lions nml mure linn  four mouths hid 
ehipscd .siore sneli dcteriidiiHllnn I'o- 
enme flnn). iteliointor v. 'rrjhoronj’h 
ltrldi;o and Tmmel Aiilliofile, I’Jin,
0.1 MKe.2d lOdfl. -103 N.Y.ft.2d HXC>.

A rtl.'ie 73 proecedim: elmlletiRluK 
diMlilrllniis frnni leaehcii)’ salarloa im 
vemill of nlk'Rfil slrlfce wns not nvilll- 
aide tn Ihnm (eaeiiein wlio did not 
file a pralsvt wltldii 20 days from 
aervlri* af notice nf dl'lermllifltlan 
Masllnc'ff v. f.'cnlre) .School Dial. No.
J of Towns nf Wnppinuer. Knnkli- 
keeps lo, Vlslilul!, I,a Omage, Dntelo 
e-s Cniinly, HV7t, C7 Ml.sc.2il Ml), 323 
N.V. 3.2(1 IfinS.

Where affidavits Imve been filed In 
opimslllim In n determination thnt a 
public employee turn violated this ace- 
tiou pruhibllliiK puhllc employees 
final engaging in strikes, ticrnmc of 
various defenses advanced, flic ng- 
grieved emplnym'S in.ml maintain In­
dividual Art tele 13 proceeding. Clrll- 
lo V. llonrd of Kd. of f'lly HcllOOl 
Dial, of City of Nlngorn Kails, 101), 
Cll Mine.2d 7 19, 32) N.Y.H.2il l>52.
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35. I'reiunipllnn of vlolallon hy tin- 
ployro

In light of IhiIIi Ihe ivlmUahln pro. 
Miiiipllnii of (Ids io'i(ion Unit om 
plnyei* it Im iiIuiIoIimi whnlly nr In 
imil from full porfnr'iiaiiee nf dnlles 
will’ll stilke iTi'in.y slmll be presnnied 
In have engni’vd In silfh ntrlke and 
li'stlmnny In reenril ivlili Inferences 
reii.ioiinlily In lie dttiiva Uiervfiniii, 
there was lail’ofanUal eildem v to 
kiippml di'ti’i'iidnaliini uf hearing of- 
fieev il>.ii inaiiileoanic iinrhem and 
leiielieiu ol em riTtluiml fneillty i lo- 
Intctl T’aylnr l.uiv, Section S!UA et «ei|. 
Vlneh v. Ter mill n, IfiHI, IWt K.Y2il 
I0I)'.I, 112 N.V.H 2d 171, llif* N.K.Vdm

Tlie. slnfnlory )ueimm|iUon. cloatly 
ri’hiitf.-.lile, In the pinrlteiil ti’allllcn 
of a sir Ike Mltii.ilii.il ilnen Imve ii 
"supporting fmindnltoii In llic pudm 
billlli's". Manfuld I. Urn kefelloi’, 
IID-f, 35 N Y.’.’.l 517, .till i'l Y.H.2d 151). 

321 N K, 2d 112, aplH'nt diNiiilaxed Ikl 
•SCt. ISC’, 121 U .S. 1)73. II J-K.il 2.1 
•Kil. 1(15,

Allfinngli, under (his section, the 
als’cnre of a piddle eioplojee fi'dlil 
work w 11 limit jn’rinhi/lin during n 
gencrnl work sloppnxe Is presumed tn 
lie vlnlnftiv of lids Mvllun, uueh 
olilfllng of Ihe normal burden (of 
proiif is not a denlnl of due pmec’si 
umler the flri'iuind.aoces. eonsliieilng. 
inter alb , Unit the publii: rinployei 
would (ilherwl.ie lie ictpdird to estali- 
lisi) a negative pioponllhiii, Unit 
ttieie was nu legliimsite s'veuse for 
the employee's abseiim, mill v/nold Is- 
ivipilied In do sa nndev cnn.ililei'ihh*. 
innetleal hAinlleiiim regunllug aeiv’ss 
In vetevnnl evtdenrc. Id.

'LTiIh weelloil in'ohiblllng strikes i.re- 
nfi’K stalutory prOHimiptlnu llmt 
strike ntenrreil, and Unu lursumplhiu 
must then be nvcrcntne by parties 
seeking in nvotuni dclcrmtnntinii nr 
uiiliiwCnl strike by Kitluiln lit lilt evi­
dence. Kinitli v. llliioin, lOftl, .31 A.
I) Vil HUD, -115 N.Y.S.2d -Hi.

I’lesumptlim;tlinl an emjdoyiH* who 
Is nbsent from wnclr without per nils-. 
ulon ue who nhstulim wholly or In 
part from full j/erfonnnnc« of fils iln- 
lieu In Ids norms) liiuniiev without
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|S'iiiitsilnn nil n dale when ii elrlkr 
orenrs hi pre.iliincii In ha ir engaged 
lu such etrike Is rrliuOiihle, /sirollu 
v. Ismli, )!)W». 71 AD 2d 710, I2li N. 
Y.f*' 2d fiH'.’.

Kubsfinitial cvlileitis* siippnileil tie- 
ti'iMilnnlloi) uf lie.irlng nfihe* llml 
is’tlnlu eliII aervlve einplnyces failed 
In reliul Hlotul’iiy pn'miO'plliiii llml 
they I’Uftiiiivd in mdiiwful idvike in 
vfulnflmi of (lil.s ailleh* Id

Nnlwil led a Oiling rriiitrnlimi llml 
iM'llllnner nu n s lions nffiivr's failure 
in iierform her duties during Illegal 
wink stoppage erentcil n pi'esiiniption 
under tlila .M'l'llnn that wan mil ic- 
luiHed l.y her I lint nlie parllelpafcd 
In II, evlilems' was Inliniliieed by pe- 
IIIloner at Artlele 7-‘< prnei'eiliiig In 
show that ’dll’, tn fart, was ilsHigiliil 
tn mi lii-nervl.'c Inllalng rlns’ wlileh 
was riimeHed nil inoiuing ol Illegal 
nui’li nloppngi*. nnd ii’.’i|iuiii| ’’)iI Dlree- 
lor of Knillluvet* Jb'htllmui Unis hud 
t i t t n o f  going fun*snl with further 
pin*) f in nml indict that ii'urithm, 
hut be faded In meet thnt hunleii. 
-McNeil v. Wollcfl, 11)79. ill A.D.2.1 
lil'f/, -i 12 N.Y.H.2’1 IP.I.

Abgeid loiblidrslon of Hiifflelenl ev­
idence In Hfiite stulnloiv lue.nmip- 
linn Unit lonelier:) ivere engaged In a 
ullike, theic wn‘) no luirden en the 
einplnyer In iil filt evid.einv lo I lie 
ennlinry. A. id re me I v. Klimlcr, 19711. 
51 A.l).2d 1915, 331 N.Y.S'id I Iff.

I’irsiiiiipllini iitidei’ olds) 2|h> uf 
thin ai'cllnu l)mt iM’tilloner, n nchunl 
dlstrlcf employ co. was ithmut fiam 
wmk on lln- days In cineslinii ivlthmil 
imrmlsslim was nniplv refilled by 
him, mill, since (here wan ahaolutely 
nn rvlileure uffered In tin! euiilrnry. 
Dio sehonl dlr,|rlcl*a dolrrmlnntlnn 
lliat be hail parUeijiali’d In a ulrtke 
nml :*li>.iili) be docked therefor was 
nihilvnvy, caprlrimu* and properly an­
nulled. Zni’eld v. Snvltt, 1IW-I, 4G A.
D.2d ifsd, (llll N Y.S 2i|.tU

Qiie.slton upon review of ilelennl- 
millnil lo illn’lpliimry rose that 
tenelier jiartb’lpoted In strike Is suf­
ficiency nf rebuttal evidence, lu es­
sence, whether Ibcis' lo BiibytnnOnl 
evJdcnn' up-in lecord to supiioTt de- 
termlniHlon that IviU'her did not
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<11 itc iin il-  s l i i ln lo r y  p m n n n p llm l Unit 
lon e lie r n lw cnt when n trlk e  occurred  
|ia itii'l|in ltf< l In  I I . K n p la n  v K l iv / lr r ,  
IfiV-l, 77 Mixc.'Ail 507, :iM N.Y.K.Sd 
tj in.

I ’ lYm im pUoii ji i ir ii ii i in t  In  .'inlnl. 2()>) 
o l | l i l<; jx ' i l ln n  l lm l *'rin em ployee 
iv Iiu  Is  n1iM*nt from  iv n ilt  w it lim it 
)utiiiIso|i>ii or who nlist.-il'i.s wholly nr 
in lin rt front tin- fu ll perfornntm T: of 
I l ls  d u tie s  In  h it  iio r iiin l m anner 
w it lim it iKW iiilsnlrm  mi tin- d itto  o r 
ilnti"* ivm s i n olilfrr m o m s , t ilin ll tin 
pir-snmed lo  liav«> engiiRod in  rnii'h 
slrlhe nn Miirli iln I<5 o r d s le s "  il l it  nut 
deny ilin ' p rn iv .ss In  v iew  n f <>|>|Hir(li- 
n i ly  fm i i ' l i i i ' t i i l .  K h T ii .rn  v. Ilton- 
nti’ ln , I *>73, 7.1 M Ihi’.VM iW!), .1)7 N .Y .
H.2.1 !I77.

37. I'om tuct e l em ployer i . in it l t u t -  
Ing s l r lk e — G e n e ra lly  

1'n M ir  i'mph>yi'e:i' ( iu ii|» ir it ry  w ork 
Ini* n i in li l in n s  w ere  not ;m  e s i iv w e  
s i' In  Ju s t ify  t lm lr  u f ic o d  tn w nvli tn 
p lm v  nM lyned  nr tu sk s  n.ss.V.ueil to 
I I i i t i i  m ill, n i l ’ ll (iin ilp h  employee!) 
w erv  i'Mi.mnisi in  n llm r w n rli u f l l ie lr  
•iWu r l ic is in y , U i.’ l r  m l mini to per- 
In ru i l lm lr  itn lle a  e rre p t  nn l l .n l r  own 
In r in s  ju s t if ie d  f l ii i l iu i '  liy  Ih e  l l l r r s ’- 
fn r n f  O ff ic e  u f em ployee D e la tio n s  
l i i . l f  t l i i ’.v li:) .| e i i c ’.g id  ll> n n l r i l i i :  In 
v iu li i l in ii  of t in s  seel Inn. AcoM n v. 
U 'n lfi’ l l .  litstt. 77 A .D 2 .1  711!), 1:111 N. 
V..8.2d .SOD, n f f i j  moil iV i N .Y . ’Jd  761, 
•117 N .Y .8 .2 .1 211, 131 N .H.L'i) Will,

Vnllnri; lo nm*jil oiitnf title* me 
.'iRIUDflltM IlCfHllfe! Of 11 1)0)111 flilo 
fi’ur of I'tr.mnftl Injury nnil/or fnfnic 
icprlsnl.s Is not n violation of tills 
fas t inn. Van Vlnck v. Teniidlo. 101)0. 
71 A,DOM 327. 725 H.Y.,H.?it 3)7, rc 
vitsi’iI on nflinr ground:) 03 N.Y,2d 
UHVI. 142 N.Y.S.2il 1)1, 123 N.M'-ld fii)2.

I'nlliv officers wlm stopped eMj 
iiiisi'M, Hiiiiltnrlnii trucks nml sower 
mnlnlcniincc vehicles, ilrlnlnc'il them 
fni' Iiiiij; nml (Itiic-coiunitnlng Innpec- 
linns. IhsikhI hiiiiiiiioii»:s mu) ordered 
drivers linek in their garnycfi, which 
romluct occurred over n three-day |ie- 
rlml nml wns connncn.stiriilo wllli n 
cniiipnlgn lo imlure oily In rescind nn 
onler wltlrli liml demoted coitnln 
hlRlirniililng jiollco officials for
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hitdip'ltiry unisons, nnd ivlin }>n«Y one 
isiiiiltniilly ol<il.ilued frnm pur/ocin- 
uui.st of oilier duties msTSMitry tn the 
olfccllvi* fiilictIdiiliipr of llio jinHee, 
I'DKny.ril lu n "fd tl lie." wltliln mrnniiiK 
of (Ids section. Dowling v. Imwen. 
I!)7t». 53 A.D.2i| I'l,".!. 3K5 N.Y.S.2d 3f,n.

Kvlilem-c was In.-nilflriont lo 
imtl dcfermlnnUon* of iidlog rlty 
niniioRiT' und city umnager nf i lly of 
Ynnltor.'i Unit employees of till! city 
liy failure In report fnr woil: nn ccr 
Inin ilftj :i lien I nil nlrlhc In vlolnUou 
nf former section 22-n. Application 
nf Jlngot. tUfil). 27(1 App.lliv. 11)11, :«i 
N.Y.K2d CIIO.

l-'illliiri! nf IciieliLTh' tn nltcnd 
"llqck loMi'lniir’ NIrIiI" (nr parents 
cs lliey weir M i|iiliis| lo do corn'll Hul­
l'd n *.li’ll;e. lleUimiro-.Mei’i’leli t'en- 
lint 11 lr.lt flciioiil Dl.sl,, Town of 
lfen>|iiili'nil, Nnssuii t ’oindy v. Hell. 
murc-iWoi-rlelr (inlKil .S'ecnndnry 
'I'eaelii'ts, Ine. 1075, llfi Ml.se.2il 2MS, 
:i7.S N. Y.M.2d yjil.

(V/llr kc lenrliers win: liml tnuirlit 17. 
il|iisnmni limes Is:.I neudeinlc yen), 
Wlimm enlleclhc litiT|;nlldlif{ nr,ri-e- 
meld lliLTi.'nfler oaidieil, nml wlm 
ivem M.’fnsiiii; lo tenet* llirce midi- 
llonnl eliissrooni hours In (he cnrirol 
:ie:uli’inl' yejir were ennnrjed In 
'Mrllu''' In vluliiLlon of tldn Mvlfen 
inolillilllin; sti Ikes hy jnddle rite 
ployeen. ikiso ». KuU, lf>71. 117 
MImM'd *5)3, :ai N.Y.P2.I 712, nf- 
firini'il 3tS A.1)2(1 0!)I, 32H N.Y.S.2d 
lilfv.

WJiyri! none nf 40,t)fll> punmrlisl 
"i’i>Mlr;iuiliuii!r” hy leru'horn were tiull- 
vldinilly e.tis'nled or (riuitnnltU'd lo 
Jtunid uf Kitiicjllon hut ivoie dcllv 
oreil to li'urhiTn’ union, tcni'hers did 
not re-jlgo, Inil oiiKiifiml In n "ufrllic" 
iiyuinnl llio llonrd of Kiliiciltion, In 
vlohillnn of tldn .iccllnn. llonrd of 
1*7*1. of <!lly of Now YovU v. •Shiinkcr. 
I!H)7, 51 MIsi'T,! o n , BR3 N.Y.3.2d 
TrlA

31).  Ah»oiu« from work at
ffchnol fcnrlicr wlm chooscu lo rc- 

iiiiiIn ntrienl from work !i> msdd Ihe 
prcssnii'S proivdlng nu inipc udhi); 
strike runt In nvolil deciding whleh 
aide to nuptmrl cffccllvely yielded lo
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lulrrenla ul llio slrlki rs nnrl, crnmc- 
(|iiunlly, whetlier piesnme.l l<» Im rn- 
gnReil In klillio or whether tiini|ily 
ei»iiluiiiiiK air Ihe h.v Ills nlncnre, jwll- 
lluiie.r wns in i lol.tfliui or this «*•• 
lion, /m ier v. Ilnnrd or Kil. of l"ur- 
iiiinjiilitln Union free Ucliont Uhl. 
No. 22. lOStl, 7l| A.l),2il 1)211, 12!) N.V. 
If.2d 725.

Ahienlcelsm, im sueli, could is'iisll- 
tide hasls for finilliiK of "nilike" un­
der this iutUoii prnhlhitliii* stillie hy 
puhlic cniployci'H. (Jivil Xervlee I'uip. 
Aiim'ii v. liehdiy, l!H0, 33 A.I).2d 33!), 
.'HUt N.Y.S.2ll 223.

I’! 11: Id y*m i! iiiniiti’lpiil employee.)
who :ile.enli'd lliemselvi's frnn: work 
eil iiunisi* to ni lend lienrlm' on nppli. 
enl Ions for Ini’iensi’il eoiii|iviisnUon 
nml wlm did :io In'ciiuse they In gonil 
rnlth Is’tlein l thnt they hnd to go to 
n Jiidli’ird Ulliiinnl :m wlt.n'sssefi mill 
er I him heemee they Huuy.li! to In 
iliii'e lielli'iuirnt In Il.cir employment 
did net violate tld.i .weilim prohibit’ 
lug strikes liy jnddlc employis’s. Ito- 
Si'ul'eiT'nr v. Siuillnry lllsi. No. I), 
■J’onil of !ll.in|iMvTid, 1WI7, 23 A l)2d 
*1)2, 2P2 N.Y !l2d S73, ul/lnnf*l 22 N. 
y.2,1 111!), 2f)2 N.Y.M.Vd 311, 23!) N.K. 
2*1 1152.

No xtrlhe previsions of tills soitiou 
u'liy n|i[dy lo ii lonceiled ivfllflnl hy 
linhtSc cniphiyce.s In perroi'lti ivorll 
even tl>oiii;li Ihe work b  not n hor- 
Xiiluedror I'ondtUon of eiiifdoynieut 
unitor eollerdvi* hsry.ilnhi)' UKrce- 
ment nnd Is thus voluulnry. Ikdl- 
nuire-Merileli (Viilrn) IIIrIi Hchiiol 
Dish, 'i’oivii of Ili'ini’Steml, NiirA.su 
Uouiify v. Ilellimirc'IVIcrrick tlnlleil 
Keeonrlory IVmliers, Ine,, JD7f>, 35 
Mine.2d 2H2, 378 H.Y,S.2i.l 881.

Aliseni'o cn ruiuiko uf (eiieliers for 
ai: uidlnillcd pi'i’lnil of time tn roie 
suit with nml pclltlon nieml)i'is ot 
slide loptliluliirc! In nllempt lo lirlui! 
:ihnut clii)ii);es In conilltinus uf ein- 
ploynieul or compen.snlloii would eon- 
slltnle n vloliilt(>ii of former jis'llon 
lliil prohllilllng sli'lkeii hy public em­
ployees. t'rii'/nn v. llonnl of K*l. of 
City of New| York, 1350. 25 Mhc.Ud 
315, 21)0 N.Y.tj.2il 300, nfflrmtsl 12 A.
I) 2d 023, 215 N.Y.3J>d 7.8, nfflnmsl 
0 N.Y.20 011, 217 N.Y.3.2d «i), 1715 N. 
K.2d 00.
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 Evidence sufflcbat
. In proeeisliiiR to iDiiuil itdctiiitim. 
Ilium of lln* Hlnle lUici'Inr of Kin- 
iduye*' Itelnllons Unit lietitinuciM rn. 
pnccil lu mi lllepitl .“Irlke when they 
r,'limed in lvnrlr >» ft Iitii|Xi):ii V uf- 
i’Iiv hulldliir; heenhse of nllcpcdly 
hngftrdinin nml iineiinifniliihti! work- 
hi); cnmllUons, lliidii>;;5 that petition­
ers eiiR.ifiCil In nu unjiisllfled "ri.m 
CLTled slnppngo of work uv tlon* 
ilmvri" in viol At ion of this «>'llnn 
iv;ia supptnled hy sub.stiiiitlid cv|. 
ili'lti'i!. A fool n v. Wollett. J 931, 55 
N.Y,2d 701. .117 N.Y.!l.?d 2)1, 131 N. 
K.2d !k.V).

XidvdniiUnl evidence nipimrled 
flniliiiRS of lienrliif* nfflevr, mlopled 
hy (’iiiinuisiiioni'r of Deivirlmc-iir of 
Mm Ine nml AvInfirm of lllty of New 
York, Uml ferryhont oflleeiH, np- 
pointed lo theiv ies|i*'*'llve Jnh til ten 
pin annul to this msllou nnd cm- 
pfnyed on feirloH oper.-ued hy Uepin'l- 
meid of .Murine mid Arlation nf City 
of New York, were enynpei) In n 
'■strike" ivllldu former /icitlim )fi|(. 
1)1 Mncido v. IJiuwn, IDin, II! N.Y.2d 
2P3. 271) N.Y.M.Jd Id), 525 N.K.2il 871.

fitih.'dnnlln! evldeme supporled run 
elusion Unit I’lixloilinmi employed liy 
sell*,id dinlirlrt pArtlelp.ile.d lu Hlrlke, 
thciehy vlolntlug this oecUoo. r,ndih 
v. Jttoom, JUKI, JM A. 1)2,1 mm, .fir, JJ. 
V .8 .2d 40.

Ileorliin ernmli'ef’!! lludlug UinL 
jii’tltioiiOi’ (ftlied to overcmm; hy n 
pn.pii'.nk'i'fthrc of Uie eri’dlldo evl- 
drills' the pjciinmi>llt)U tlml lie hnd 
C)lf;;i);ed In mi illegal '/trike. Justify­
ing city innniiffer'i* deducUon from jn:- 
lillinii'r’R saliiry sis dnys1 pay, wn.» 
nii|.povfiit hy llio lecord, nlncc doc­
tor's neiir thnl. polllioiior w/ui 111 on 
inch d;tjB, huiiyl) niicontrovertcd, 
ivnn cli'ftily hcnisny, nml tin! Iienilug 
pvnniiiiri' was free not to oceept pctl- 
llnnev's testimony iih ireillhle. My- 
imrakl v. Itnvo, 1979, 72 A.l).2d 741,. 
421 N.Y.32d 25).

Bvliloico, iitc)itil(hr evlilenco of nh- 
uoriunliy high ftli/cmn inti: of Icudi- 
crs nn the d.syH lo ipicstlon, siiHlftined 
flmllOK llml olrlke of tonehera hnd In 
furl inken plnce, Ihns atitliorlr.lng de­
ductions from llielr unloi icn Ihercfor.

PAIR EMl»£,OYMKNT ACT

39.

315



Amlrcm-ci v. Klnafor, W<5, 51 A.D.2.1 
,N.Y.H.2d 1 Hi.

Kviilcjw.; mpjlred conclusion Mint 
nehvlllcs nt striking mipiiiImsith of 
Went d u lle r  Comity Department ot 
Public JVclfnri: were designed to nml 
(Ini Interfere with I In; function of Ihe 
Department. U'e.shheslcr County v. 
Arli.rn.it., 10157, 51 Mtv.2.1 (512. 27'J 
M.Y.S.7'1 nn.

HI. EMPLOYEE ORGANIZATION 
VIOLATIONS

6'idriffetai-ni InJtx
OrneiAlly 61
D o l«rm liia llo i>  « f p ub lic  ciup loym onl 

re la t io n ] hoard Id  
D u c t e h tc k o ff  p riv ile g e s , fo r fe llu ru  

9f 6?
J u r  l i  J lc t lo n  o l puhltc em ploym ent re­

la t io n !  board 67 
N o tifica tio n  to em ployee o r 9.n 1lj.nHon M .
ProwocAllop hy p ub lic  em ploy«r 65 
W ild ca t M rlko r 6G

§ 2 1 0
Nolo 39

61. Gonorally 
Mowing hy flftwid ieneher organl- 

violhiiis, nhtell bail isa'it charged l.y 
I lie piihlle employee relation*! lionril 
vvilli engaging lu nn illegal strike, 
.mil which lu Hint piucccdlng hnd 
raised iifflmmllvo defcnr>c llmt pub- 
lie •■iiiph.yer h.i.l refusal to negotiate 
in good faith. wns insnffhte.it to .rn- 
title them to injunction prohibiting 
the h.iivnl from eniiil.ielli.it f.irllier 
proceedings during pemleiiey of erlui- 
liml eontc.iipl proceedings against 
rorlnln wlll.cssCH, whose testimony 
was allegedly csncnthii lo Ibi-lr nf- 
flrn.ntive defense, on ground Hint 
compelling then, to participate in nil- 

' iiiinliitrnllvc proceeding with willies*;- 
n* who tvotilil allegedly Invoke their 
privilege against tudf-im-rhuhiatlo)) 

'would operate n.s n ilenlnl of due pro 
ccKsngahisl (hem. fln.l'oii 'Itnelierw 
Asr.'n v. ilolsby, 1972, 30 A.D.2d 1012, 
a u  N.Y.a,2«l 577.

Uclcradi.atlon of clilcf executive 
officer of employer of teachers that 
tenrhera ili.l not ei.gng.r hi n strike 
wns nn n.lmlnlntratlve decision, with­
out n hearing, nml tvns nut binding

on Puhllc Kniploynuuit Itchdions 
llnnrit In n prnrccdli.g iignlnM nn em­
ployee organization. Jh.ffnln Tench- 
ei:i* Federal Inn, Ine. v. Ilrlthy, )l)Jh, 
.75 A.11.2.1 ftlS. 31(1 N.Y 8.2.) 125.

Where specifications ngahul imco 
vliilion of civil service eiiiptnyvcn 
stated charges .tintlug lo strike of 
public employee.., no jwn.llty could Is! 
Imposed wlllioiit ptimf of .vlrlkc. 
Civil .Service lh 1)p. Ahs’ii v. iklsby, 
1 !r?n, 33 A.11,2.1 33:), 303 N.Y.R.2.1 223.

Where dl.irlpllniiry proceedings 
..gain'd imllvlilt.nl employees allcgr-d-
l.r vhihith./: pvnhlMlh.w ot (his no.' 
tlon ..gainst sir Ihe were determined 
lu tl.elc fnv.ir, nieineliitlon of civil 
cel vice cniplnjecu cool.I not c.p.llnldy 
lie puul.'.hed for alleged violation nf 
such prohibition. hi.

G2. Jurisdiction ol public employ­
ment relation* hoard

Tenelieiu (Y.h-irUioit ivns not denied 
e.pinl prule.tion l.y being m.l.jecl lo 
IVillc Kmployn.r.d itelnt Inna llonnl 
wllli authority hi HMspend feilem- 
Iton'n rlttiit. to Imve membership dilc-n
d.-dnclcd from nn'inliors' paychecks nn 
pri.nlly for vlolutlog b.'.n ou nlrlkcs 
while olher pul.llc employers within 
Ihe elly mayor's office were Alihji-ct 
lo checkoff forfeiture only l.pon Judl- 
ulnl finding oT irimhuil rsmtcmpt 
where sepi.ni.'c proee.liuvn boro rn- 
(ionnl relit I Inn to ti'gHlnmlc vlille In- 
leresl In fush'rinp h.ir.iiiu.lou* Inhor 
ret:, t ions between public employ era 
nml employers uml In prol.cith.g pub- 
lie. hy assuring imlntoryilptcd govern- 
nirut t-iior.itiu.is nnd whcro IcglMbi- 
line simply recognized parHcul.irl7.ed 
needs n( city by ereiitlng different 
ineelmidmns for lorfeltu.o. HI.Rither 
v. Itelshy, C.A.N.Y.1I5H2. 157(5 K2.1 31.

■lurisillrtlonnl diapnlc .11.1 not exist 
Imtwi’L'). the Slide f.nlwr itehillons 
Ihntr.i nml llio l’uldle Kmploymonl 
ltehdhins Hoard, In lictlnu fnr iudK- 
mem declarli.g the rights of nnhm 
nnd Its ))K'mlx.-r employcen with nt- 
s|h*c; lo employer's .led.id lug two 
dnys' pay for one dny strike, ui> ml In 
picvhnle il.e Piddle Kn.ployinei.l lie- 
ln(loii3 Hoard from eimdudiug proce­
dures ngnh.st Ihe union nml Its mem­
bers lu determine whether there was

Art. HCIVIL SERVICE L A W
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n strike un.l, il r.n, whether the nn- 
Ion's right to dues check-off hy Ihe 
employer should he forfeited to nny 
e v ic t,  )/>cnl 030, Am. Federal Inn of 
Wlafe. Coiudy nml .llnuleipul Ump., 
API- l!l(i v. Mile (!...mty YVater An- 
llmrlLy. 11112. 33 A.t).2d -IH7. 330 N.Y.
S.2,1 12X7,

I’nhlle K111ptny1ne.it Itelntions 
linai.l ban no renpnaslblllfy with re- 
spurt to violation., of (Ids la'etlmi hy 
imih l.liiul piildle employees, l.ut It In 
...ill. . . I/e.I lo I..'IK.i>e peoeeedh.gs uii 
lln own million to iMnmhio ivhelher 
on employee o.g.ii l/.nllmi linn vloliil- 
ed Ihl.i ueetlon. Ilulfnto Tenchem’ 
i'ederatluih Ini', r. llelshy, I37P, 35 
A.D.2.1 3lh, 310 N.Y.H.if(l 126.

G.l. Hollflc.rllon lo employee organl- 
jallon

Due iiroei-ss did not rc.pllre jn-rsnn- 
si !.ervl«'C 0 1. emplnye.e o.i’iu.lsatlon 
of rliaigea ruining out of rdlegrd vlo- 
Intl.ill of pi.l.lie eii.pl.iye.'*' m> strike 
Jaw, 11.id where I Ida sectlmr did not 
expressly i.inndnlo mith servlt'e Pul.- 
lie Ki.iploymenl ttrf-itl.ms Honnl had 
iti.plleil power tn adopt rule authoriz­
ing xcivl.e hy mall. Ilnlfah. Teach- 
e.n’ KcslcralUm, inc. r. (feisby, 1 0 1 0 , 
35 A.I) 2d MS, 311} N.Y.R'gd 125.

Scope of p.iuislimcl or laniolty 
p.occ.sllng In’f.m* nilmbdstrnllvi: 
board in llmlieil lo ehiuy/'S und um'^l- 
fieatii.nn ;<s served upon nllegt.l 
wl ipgiloer p.ior h> hnorlng. tjlvll 
Me.vice Jimp. Ass'n. v. Ilelsliy, 11570. 
33 A .Old 33!>, 31 IS N.Y,S.2d 223.

Gl. Dctorinlnallon ol piddle empfoy- 
n.nnl iclnllons boo.d

Substantia) evidence supported de­
termination of Public Kmploynicnt 
Helallo.i-. Hoard llu.t police ufflcer’s 
ul.ioil violated this n.'cllun l.y h.slt- 
gnllng, encouraging, or condoning 
two si likes l.y policemrn. Police Hr- 
nov, Ass'n nf t'lly of Yiudiera, Inc. v. 
New York .Shih' Public Kmpliiynienl 

. ItehtlhiilH Jhl, KWh. r.l N.Y.2.1 770.
' -132 N.Y.S.btl G!)5, 112 N.K.2.1 3H2.

Dclcrmiiiidi.hi of Public Kmpl.iy- 
merit ltclathma Hoar.) thnt i.i.lou en- 
gngCil hi .1 sU'ike during n vimelflc.l 
time perluil was not hr aecur.l with 
(he evidence. l<ocr.l 252, Tiansporl

§ 2 1 0  
Noiu ( >

Wnrl.orii l/iiion ol Altterlcn, API-- 
(111) v. New Yorl. Stnle I’nhlle Km- 
ptoyment llelnlhmi. lid., Hl.32, M!) A. 
15.2.1001, 153 N.Y tt.lid 17.

Spei.-ulidlon hy the Piildle Kmplo.v- 
mimt ltelallnns Ihmul that nnhm 
could have ilr.ne 11mit to end puhllc 
transit rtrlltc In lens than Il.e dny 
nml 11 Imlf of Its duralloi). viewed In 
mmtcxt nf whole Itearlr.R reemd, did 
not lire lo tccri of "vuli.ilaidlill evl- 
dmre" lo Ruppnrt I!;, dclermlualh.u 
I l.al. uiili.u vomhnicd (lie lllegnl 
si.Ike. Ami.lcmnnlc.l Tiaunll Hi.Ion, 
Division 1.1-12 v. N eiv ii.A n , 11)30, «-'• 
A.D.2.1 105, -1 :0  N.Y.ILVd 2152.

Kvldndv llu.t tem'I.pm' milun hnd 
voted to strike on specified dale If 
•In demands were not fully nirl and 
llial alillic followed cm appointed day 
when Imaid ot cihirnll.m fallrd lu 
accslc >0 .1..inn's demands imslnlntd 
iletcrmhmlhm Hint (drll.e threal stud 
ntrlke had hern pmpiviely nUII/-r.l mi 
ni'gollull.ig weapulL-i hy 1 1 .1I01. la vlo 
liitlnn ol (I.hi nrtlrlu nnd were md 
(iieelpKalnl hy nets of ihe lionrd. 
Y.mlreri. Kedi'ratii.n of 'IVmhcru, t.'r- 
c:(l Mill), Ant. Federation ol Tearlieis, 
AFI--OIO v. Melr.liv, IOT-t, -115 A.D.Zd 
132, .157 N Y.3 2d 111.

ilcco.d 011 (evlew ot public einpli.y- 
iiiiviI (eliiHmi'i Imnrd'n (letL-rmhmtlul* 
Unit nssoclnUnu nf civil service em­
ployees ll>.d vlohilerl pruvlshm 
against slrlkn failed In  esiahll.Vh par- 
llclpiltion l.y offlehil-i of ns'.lH'Inlioii, 
either In Inlllaling nr euiuloidug nh- 
uenti'ekm. I.lvll Met vice Kmji. Asn'n. 
v. Itelshy, 1070, 33 A.D.2.1 339. 3IW 
N.Y.itid 223.

65. Provocation by public oniployor
New York Piddle Kmidoyiuenl He- 

lull.i.is llnnid mny n»l impose any 
forfeiture of dues eh-rknlf on an cm- 
pli.jee ni'gnnl/.nlhm when evl.rule
e.nph'jer prnvneatInn enno.-H 11 no 
ion siwielh.msl Illegal idrllte. Rhank- 
er v. llelshy, D.C..N.V.PKI, 515 K, 
Rupp. 871.

Alllinugl. eily failed lo 11...he .-.»>• 
at 1 ml ire offers uf selllcn.cill until 
till- elercdll. l.mir nf iieROtll.l hnis 
will, firemen's coll.slive hargnhdng 
iigoils, provoenllon wan not yo e.t- 
trcme ns lo wnrrxuf it strike In view

317



§ 210  CIVIL SEIlVICK L A W  Art. U
Mato f 5
of (lie ilUiutlroiiR Impact rdilko wmilil 
have on the well liclng of Ihe pi»n»«Ji«- 
tlon of llio city. City of Now York 
v. Vi/./.Ini, I.’I75, I!) A.D.'Al ATI, .TM 
N.Y.H.2/1 077.

C6. Wlldcal strikes 
1'idillo Kmplnymnnl ItclatlOPn 

llonnl will out penalise piddle t>nt 
plrn.ee nigaiihnlioii If tin mrmhcui 
Jlrtvc nthgvit a "wildcat'’ «tilke, lluf- 
fain 'PentI:"ia IViliiralimi, Ine. v. 
1 lelslty, IMJ.JCY.l9fU, Slfl N.Nitpp. 
215.

67. fortvllurc ol dots checkoff prlv- 
llctfoa

Knr niiiihluliuiinllln ii/ jumivh/iM 
(nr /nr/rillin' uf ihirn rliirllii/ /nlr- 
Itr/ici, ri'r niiiiiiliillnni mult')' Mole 
limnin' ‘J, Mtpm.

Union pi-i'sidon!, liy voMng nppnsi- 
tion to Innilini: nrtillii»*lnn provlsloni 
of N.-w YoiV mrllitstnce selling fmth 
procedure/. foe cnfnrrcnn.nl of this 
Hr I Me. Mnot ic.milling In nn Milonil- 
nienf which prci-huled hoard nf cdn 
cnlinn from fleeting rnici.igv under 
llie city nlfleC ol collect lie bargain­
ing nml hp.lead ivipilicd II In remniu 
unbjri't In llie stale Piddle Kuipluy- 
men I Itelnt Inns Itnnnl, iliil not estop 
leachem’ niiini) frnm challenging. nn 
ci|n;<! proleclion gnnmiN, llie rltfler- 
puce* I'Ctivern .'itnlc tionril nml elt> 
liniiri) pirnr-duics Wllli H-SpCCl In lor- 
fell ore of dues elna l.uff privileges 
foe nnlnn wliieh engages in an Illegal 
slriliv. Hlianl.cf v. Ilchdiy, II.I'.N.Y. 
IWI.r.If. h'.Knpp. fflt.

f.nenl hoards erenlcil liy pul he cm- 
litn.ver tn enforce lliis ailMi: In llielr 
jiiiwrlicthin nre free In tie vise llielr 
own "suliMtniittally I’uuivflteiil" prurv- 
times (nr rcvocalinn nf Out* elieclinff 
privilege fnr a niilril) wliieli engages 
in an illegal otrltie, 10.

Klnlulory si-hemi' for punishing Il­
legal piddle employee strikes. liy rev. 
oral inn nf emiilnyee nrgniil/.allon'a 
tlnett rlieeknff privilege, lines nut vln- 
lale cipial protection elnii.se In apply­
ing in.’imlntnvy st.-mdmd fnr impniiing 
penally umler Jurisdiction of I'nldle 
Kmpteymcnt Iii-lalinn.s Hoard nml 
imtnibsKc slaml.irO mnler Jurlsd)'*-

< Ion nf Inrnl pnlilir cmphtyinciil 
hoards nr New Ymk (illy office of 
colfeelivc liaigalnlng. alms', nelieinr la 
rnlif.nnlly tel.ileil In farthering h gill- 
innle elute Interest in hnrrntniloiis 
pnlille ialior lelnlliinn :nul llielr local 
isililml. Mnlfalu Toaeln ni KrOcin- 
lion, inr. V. Kelaliy, n.c.N.Y.UWl, niti
K.Hnpp. sir .

Sims' IlOo iieetlnn which giants 
Public Kniphi.vineiil llelalinli'i llnaril 
|eiwer tn Iiii|hoc linen chreknff forfei­
ture is nut listen mtmng secltnna nf 
I hlii iiilielt! llml. remain ap|0lral>(e In 
pnlille einplnyeia iciitlnft mini. 
I'Kllll'o, anrh Inenl hum da me free tn 
•levin*. llielr own "iniili.lniilially (spile- 
alent" procedures In revoke 0«es 
Checkoff privilege, tit.

Pn litie  r n .p ln jc i  llm t h i l l id le s  COM 
letup) p io ie c il ln g  In  Jm lx d ir t l .m  nl 
(o ra l p n lille  c-iiiphi.vmrnl. h o a n l may 
iv tp iext ( m i l l  In  Im p n w  fv r le l in t e  n f 
l i l ie s  rh e e lin ff  p ilv i le g i : in  lieu  o f In i­
t ia t in g  .'iilm liii.s lr itl,fve  proceedings. 
:,m l r im r l  m ay  im pure llm l p en a lly  
in  m h lt lt .in  In  le v y in g  a fin e . It).

I’nhlic I'iiiiplnynienl llelaliims 
llnaril ilhl not almsc U.s OlactS'liuii in 
Imposing nn mitmi a forfeiture nf 
OiiOH elieelioff privileges fnr period nf 
thro: moot let hi'camw nf public cnl- 
pliiyeeg’ strike, In light of union's 
willful ilefianro nf I Ida Ms-.llnn, im- 
pael of >:tiike nu health, safety ami 
wolfs iv nf rniuiminity, fSiianeo.s of 
employee nrgiiiii/atiim, am) prnvnca 
linn nf pltlilfc employer. Dulclicvt 
Cniiiily Kllip. thill, Uulchess I'ouuie 
t .'Impier, Civil scrviw  Mmp. Am'n, 
Ine. v. IleJahy. 11178, Hi! A.l>.ilil lOSft. 
PKf N.Y.S.20 MM.

Umler llih; ."e. tion I here la ioi limit 
■in aiimiinl ihe cuiplnyep nniixi may 
he fineO mill 1'iere is no limit nil pe- 
r'aul tlml the union may he ileprivni 
of ll.s '‘lines check-off'; since Uie 
lepthlaluic nppmcnlly fomnl thnt fis­
cal cnii.siipinU were approprlale In 
jiiminli nnlnn trilit-sgieKHluiia, llie 
form, whether flneu or ilmnnip's. Is 
not a controlling OlHtllicllun. Casn 
v. District Council .'17, Am. t'eUcrnllon 
nl State, County nml Muiilrtpnl Kmp., 
Al'C-CIO. I07.7.' 1-1 A.D.20 lf.0, Wit) 
N.Y.8.2(1 177.

3 1B

A r t . l t  FA IR EM PLOYM ENT ACT § 211
Mole 2

§ 2 1 1 .  Applii'allort for injunctive tvlicf
N otvv illu itnnd ing  tlio p ro v is io m t o f  sec tio n  e ig h t  h u n d re d  seven 

of th e  la b o r law , w h ere  i t  a p p e a r s  th a t  pub lic  em ployee,s o r  an  
em ployee o rg a n iz a tio n  th r e a te n  o r  a re  a b o u t to  do , o r  a r e  doing, 
an a c t  in v io la tio n  o f  sec tio n  tw o  h u n d re d  ten  o f  llii .1 a r tic le , the 
ch ief execiilivi- o f f ic e r  o f  Uie g o v e rn m e n t involved  sh a ll (a )  
fo r th w ith  n o tify  th e  c h ie f  lega l o f f ic e r  o f  th e  g o v e rn m e n t in ­
volved, a n d  (b )  p ro v id e  su c h  c h ie f  legal o f f ic e r  w ith  su ch  fa c ili­
ties, a s s is ta n c e  a n d  d a ta  ns w ill en ab le  th e  c h ie f  legal o f f ic e r  lo 
c a r  y  o u t h is  d u tie s  u n d e r  th is  sec tio n , a n d , n o tw ith s ta n d in g  the  
fa i lu re  o r  r e fu s a l  o f  th e  c h ie f  ex ecu tiv e  o ff ic e r  lo  n e t a s  a fo re ­
sa id , the  c h ie f  legal o f f ic e r  o f  th e  g o v e rn m e n t invo lved  sha ll 
fo rth w ith  a p p ly  to  Che s u p re m e  co u rt ‘fo r  an  in ju n c tio n  a g a in s t  
such v io la tio n , f f  a n  o rd e r  o f  th o  c o u r t  e n jo in in g  o r  r e s tr a in in g  
such  v io la tio n  d o es n o t rece iv e  com pliance , su ch  ch ie f lega l o f f i ­
ce r sh a ll f o r th w ith  ap p ly  to  Ih e  su p rem e  c o u r t  to  p u n ish  such  v i­
o la tion  m ulct' sec tio n  sev en  h u n d re d  f i f ty  o f th o  ju d ic ia ry  law. 

Added L.J0G7, c. 7D2, $

Ilhhvir-jl Note 
Effective (lain. Sccltnu \  ol I,.

10*17, v' SW. provided Unit thin ,-icC' 
lien wiiMi-ifeellve Sept. j, 1007.

Mbmry References 
Labor Ucliillmm >?=7!)1 e t iuq. 0 .7 .11. I/ihor lleldtlrm.i J 781 c l emj.

Motes of Decisions
Generally S
Uurden of 'proof, conleinpl proceed- linn lie ninde hy Ihe chief logoi «ffl*

l»i]i 9 let nf the gm'ermiirntnl agency In-
Chlof leij.il officer 4 volvcrl to punish employees for crlinl-
Couslrucllon I n:.l runteiri|it is Inamlalnry nml gov-
Conloiapl procrcdlnys I'lnmyiitul ar.ency Involved may nct-

Genorally 3 flier deride whether lo so apply nor
Durden oi proof 9 does nflcncy have niitlioril.v lo oiler.
Jury trial 10 modify, Ignore or forgive any dvler-
I’unhhmont II niinatlmi mndo by trial eovul wllh re-

Jury Irlrl, conlempl procoedlngt ID sped. 1o such apjitlenllon. Hoard of
Law governing 2 Kd. of Cil)' of New York v. Shnnkcr,
Pre'linlnary Injunction 7 PK17, 5-1 Mlsc.2d 1)11, 288 N.Y.S.2d
Proper parlies 5 H-IH.
Punishment, contempt pvoceetllnrpi

| |  2. Law governing
Tomporary roslralnlny order 6 County's application for Injunctive
Title to funds paid ln1o court 12 relief ngnlmit strike uf . employed* !'

• _ _ _ _ _  . wns governed hy this' necllon rntlicr ;
than by Ihe l.alior I,nvv J 807. .Or-

I. Conslructlon nngn County v. Civil Xervhe Kmp.
Tlilu seclloii direcling llmt when Ai.-fi’n, Inc., 11)70. 01 A.D.2d 1031, ?81 •

pilblie cnipluycee strlhu nn a]i|i)len- N.Y.8.2J 31,1.. ;



COLLECT IVE BARGA IN ING  IN  TH E  PUBL IC  SCH O O LS : 
REASSESSING  LABOR PO L IC Y  IN  AN ERA OF RE FO RM

M i c h a e l  F i n c h *  

T r e v o r  W . N a g e l * *

Recent calls for educational reform have sometimes presupposed tha t the 
spread of collective bargaining among teachers has contributed to the malaise in 
America’s public schools. Binding arb itra tion , in particular, has been criticized as 
producing inflationary wage settlements and undermining the managerial 
discretion of local school boards. Critics such as Professors Wellington and 
W inter, however, have often aoplied to teachers’ unions a general theory of the 
inordinate political power of public employee unions which fails to consider both 
the American tradition of local control of public schools and the growing body of 
empirical research into school labor relations. The authors draw on such research 
and introduce findings from the ir own study of Connecticut's public schools to 
refute the charge that collective bargaining has shifted the balance in school labor 
relations in favor of unionized teachers. While binding arb itra tion may be 
correlated w ith a wage effect m ild ly favorable to teachers, arb itration is an 
essentially conservative process closely following established salary trends. 
Moreover, arbitration has failed to have any significant effect on school 
governance or educational policy.
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reform now pervades state government, as reform proposals have 
been rushed to a place of prominence on numerous legislative 
agendas.3 Figuring significantly into many of these proposals are 
prescriptions fo r im provem ent and re form  of the teaching 
profession.4 I t  is widely believed that the profession requires 
markedly improved compensation and working conditions if 
educational excellence is to be attained, but that more rigorous 
"accountability”  measures— like, merit pay—must accompany the 
added investment. I t  is believed, in short, that the teaching 
profession requires more support but more control,5

Reform , it has been said, is a way of life in the public schools.6 
As a casual review of the reform literature of the 1950’s and 1980’s 
reveals, the dilemma of public school teachers appears resistant to 
conclusive resolution.7 The persistence of this dilemma must cause 
mild bewilderment in the community of labor scholars, however, for 
intervening between the educational revivals of the 1950’s and 
1980’s were dramatic reforms in public sector labor law.8 These

National Science Board Comji'n on Precollege Education in Mathematics, Science 
and Technology, National Science Foundation, Educating Americans for the 21st 
Century (1983) (hereinafter cited as Educating Americans); T. Sizer, Horace’s 
Compromise: The D ilemma of the American H igh School (1983); Task Force on 
Educati. n for Economic Growth, Education Comm’n of the States, Action for 
Excellence (1983) (hereinafter cited as Action for Excellence); Task Force on Federal 
Elementary and Secondary Educational Policy, Makinc the Grade (1983); Against 
Mediocrity: T he Humanities in America's H ich Schools (C. Finn. Jr., D . Ravitch & R. 
Fancher, eds. 198-1) See generally Boston Globe, June 30, 1984, a t 6, col. 5.

3. 'According to a recent survey, every state is currently considering, or has enacted 
with in the past year, educational reform measures. See U.S. Department of Education, 
The Nation Responds 144-16 (1984) [hereinafter cited as The N ation Responds).

4. For example, there has been legislative consideration, or passage, of teacher 
salary increases in 34 states, master teacher or career ladder plans in 30 states, performance- 
based pay plans in 13 states, teacher preparation/certification changes in 47 stales, 
professional development plans in 41 states, programs to address teacher shortages in 39 
states, and plans to increase instructional time in 38 states. See id. at 23-137,144-46.

5. For a general discussion of the admixture of corrective and supportive measures 
in the reform reports, see N .Y . Rev. of Books, Apr. 12.1984, at 35, col. 1; N .Y . Times, Dec. 
27,1983, a t C6, col. 1.

6. Cohen, Reforming School Politics, 48 Harv. Educ. Rev. 429 (1978).
7. See, e.g., Rockefeller Report, supra note 1; E liot, Toward an Understanding 

of Public School Politics, 53 AM, Pol. Sci. Rev. 1032.1048 (1959) ("The profession by itself 
cannot, however, gain th - other objective which must be reached if first-class teaching is to be 
the rule: it cannot raise the money needed to hire and retain excellent teachers. Good salaries, 
by themselves, do not produce good teachers . . . but bad salaries certainly are a factor in 
driving able teachers into more remunerative pursuits and in keeping potentia lly fine 
prospects out of the schools.” ), Pascow, Tackling the Reform Reports of the l9S0s, Phi Delta 
Kappan, June 1984. at 674, 675 ("The deplorable state of American education is not a theme 
that is unique to the current wave of reports. This theme has recurred regularly over the past 
90 years or so.").

S. See infra text accompanying notes 19-34.
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reforms were scheduled to address several of the problems that 
appear now to have endured— low teacher salaries, poor personnel 
relations in the schools and declining teacher m ora le .9 The 
centerpiece of this labor reform was recognition of teachers’ right to 
bargain collectively with school government over salaries and a 
broad range of employment conditions. Patterned after labor policy 
in private industry, teacher bargaining statutes inaugurated a 
versi'on of ‘ ‘school system democracy”  that promised decided 
change, even if the precise d irection o f tha t change was undetermined.JThe ostensible results of these labor reforms have indeed been 
d ram atic : teacher unionism  and co llec tive  bargaining have 
proliferated during toe past twenty years as most of the nation’s 
teachers have been uniunized and most of the nation ’s school 
districts have come to engage in collective bargaining.10 Yet, 
current reform literature raises the disquieting suspicion that, for all 
the activ ity , teacher bargaining has produced few measurable 
improvements in the teachers’ p ligh t,11 and worse, may have 
contributed to the crisis in public education.12 I f  such a suspicion 
has substance, as a growing number of critics believe,13 the first cask 
of educational reform may be the restructuring of labor relations in 
the schools.

In  this Article we present a critical assessment of the impact of 
co llec tive barga in ing  on pub lic school teachers and school 
government. In  doing so, we draw upon a now-substantial body of 
empirical research into school labor relations, as well as introduce 
the findings of our recent research.14 This analysis examines

9. See, e.g., M. Donley, J r., P ower to the Teacher 207 (1976) ("Where w ill all 
this collective bargaining lead? In the long run, i t w ill lead, among other things, to fewer 
strikes by teachers, greater professionalism of educators, higher teacher morale, an enlarged 
role in the school fo r the teacher, and higher salaries for school personnel."); M. Lieberman. 
Education as a Profession 33*1-53 (1956) (setting fo rth the potential effects of teacher
bargaining); Wolle tt, The Coming Revolution in Public School Management, 67 M ich. L. Rev.
1017, 1024, 1028 (1969) (predicting, inter alia, higher salaries, improved working conditions 
and higher qua lity teachers).

10. See infra text accompanying notes 25-34.
11. See, e.g., C arnegie R eport, supra note 2, at 155-68 (commenting on low 

salaries and poor working conditions); J. Goodlad, supra note ?., at 195-96 (commenting on 
low salaries and poor working conditions); N ation a t  Risk, supra note 2, at 30-31 
(commenting on low salaries); Educating Americans, supra note 2, at 29-37 (commenting on 
low salaries and poor working conditions); Action fo r  Excellence, Sup'-o note 2. at 37-39 
(1983) (com.aenting on low salaries and poor working conditions).

12. See infra text accompanying notes 152-202.
13. See infra notes 135-37 and accompanying text.
14. This work consists of a longitudinal ("before and a fte r") study of cducationa 

collective bargaining in Connecticut, covering the years 1976-1984. This period encompasses
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experience with teacher bargaining under two prevalent legal 
structures: 1) conventional collective bargaining in which teachers 
are simply denied the right to strike; and 2) collective bargaining in 
which the right to strike is denied, but the opportunity to submit 
bargaining disputes to binding arbitration is substituted for it. The 
la tter structure constitutes the most significant innovation in 
teacher bargaining during the past,decade, as it has presented a 
viable a lte rnative to strike-based' bargaining— which remains 
politically unacceptable in the large majority of states.15

In Part I of this Article, we review briery the development of 
teacher collective bargaining and its associated legal structures. We 
then examine, in P a rt I I ,  evidence concerning the effects of 
bargaining on teachers’ salaries and the processes o f school 
government. Part I I I  sets fo rth  recent research findings, including 
our own, regarding the relative impact that arbitration has on the 
collective bargaining process. F inally , in Part IV  of this Article, we 
reflect on the past decades’ experience with teacher bargaining and 
speculate on the relationship of bargaining to current educational 
reform.

Past experience with teacher collective bargaining, we shall 
maintain, indicates that bargaining is neither the boon to organized 
teachers nor the blight to school government that some have feared. 
Through collective bargaining, teachers have achieved moderate 
success in obtaining higher salaries and various form s o f job 
protection, and have expanded somewhat their participation in 
school adm in istra tion . B u t the teachers ’ unions have been 
measurably less effective than unions in private industry, and the 
feared seizure of school government powers by teachers' unions has 
simply not occurred. Earlier predictions that collective bargaining 
would have greater impact, we shall argue, failed to account for 
significant political and economic factors; among these factors are 
the limited political base of educators, the relative advantage 
enjoyed by fiscally conservative forces in the local school funding 
process, and the increasing sophistication of school management in 
the bargaining process.

the three years prior to and i . . i ive years following introduction of binding arb itra tion 
procedures in Connecticut. Among the research methods included in this study are: 1) 
quantitative analysis of salary levels and salary distribution in Connecticut's 167 local school 
districts; 2) quantita tive analysis of all a rb itra tion proceedings and outcomes: 3) quantita tive 
anal)ois o i bargain ing impasse and s trike occurrence during the s tudy period: 4) 
comprehensive surveys of professional labor negotiators, school superintendents, school board 
members, and local teacher union representatives: and 5) in te rv iews w ith  union, 
management, and state officials. A ll data used in this study is available from the authors.

15. See infra text accompanying notes 32-39.
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Nor does the introduction of binding arbitration procedures 

promise dramatic change in the substantive outcomes of collective 
bargaining. For the most part, the results of arbitration reflect 
prevailing market forces. Arbitration appears to have a moderately 
in flationary effect on sa la ry  costs, and arb itrators show little  
willingness to act innovatively in matters of school administration. 
Binding arb itra tion  may,- nonetheless, prove to be a viable 
leg is la tive response to the problem  of teachers’ strikes , as 
arbitration laws are highly successful in preventing strikes, and offer 
teachers a form of bargaining leverage that appears to be no less 
effective than strike activity.

In  conclusion, we shall contend that the dominant factor in 
educational collective bargaining is its continued reliance on 
decentralized decision making. Regardless of legal variations in the 
structure of localized bargaining, it is the willingness of local 
government to support the educational program that determines 
the success of bargaining. Past experience reveals that such support 
is often weak, and highly variable among local school districts. As a 
consequence, c u rre n t e f fo rts  a t s ta tew ide— and c o s t ly -  
instructional re fo rm  cannot depend on local initiative, or the 
processes of lo ca l bargain ing . I f  there is to be sustained 
improvement in public school instruction, state government must 
reclaim its legal authority to initiate and fund reform throughout 
the local school districts. Otherwise, reform efforts will once again be 
frustrated.

I .  A n  O v e r v i e w  o f  E d u c a t io n a l  C o l l e c t iv e  B a r g a in in g

No governmental function in the United States has stronger 
traditions of local control than the provision of public education. 
While form ally a constitutional obligation of state government,16 
public education is commonly directed by one of more than 15,U00 
local boards of education.17 These school boards are usually elected

16. See Simon, The School Fincnce Decisions: Collective Bargaining and Future Fi- 
na.xe Systems, S2 Y ale  L . J. 409, 423 (19731; Project, Education and the Law: Stale Interest* 
and Individual Rights, 74 MlCH. L. Rev. 1373, 1375-77 (1976) [hereinafter cited as Projectj.

17. In 1980, there were 15,601 operating school districts in the United States. i 
the exception of Hawaii, which has one statewide school district, the number of loca, operat­
ing school districts varies from 17 in Nevada, to 1076 in Texas. See W. Grant & L. EideN. 
D icest ok Education Statistics 1982, at 59 [hereinafter cited as Dicest of Eoucatio. 
Statistics]. See generally Project, supra note 16, a t 1380-81.
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by citizens of the local school districts,18 and perform their responsi­
bilities more or less independently of other units of county and mu­
nicipal government.15 T raditionally , it is the school board that con­
trols such matters as the opening and closing of neighborhood 
schools, the assignment of students, textbook selection, and the u lti­
mate composition of the school curriculum.20 Moreover, the school 
board formulates the school budget,21 which is often the-largest sin­
gle expenditure of local government and the primary determinant of 
the loca’l tax burden.22

The traditions of local control are also reflected in the lpgal 
structure of school labor relations. The role of state government is 
usually that of insuring minimum qualifications in the teaching 
staff, and minimum levels of employment benefits and job protec­
tion.23 Otherwise, labor relations remain a distinctly local phenome­
non. Only in Hawaii, do teachers negotiate the terms of employment 
at a statewide level. In the remaining states where bargaining is per­
mitted, it occurs at the school district level between the district 
board of education and the elected union representative of district 
teachers.24 As a consequence of this decentralized system of bar-

18. Approximately 85% of local school board members are elected. See F. Wirt & 
M. Kirst, The Politics of Education: Schools in Conflict 94 (1982) [hereinafter cited as 
Schools in Conflict).

19. See generally Project, supra note 16, a t 1380-81.
20. See Simon, supra note 16, a t 423-24. In most states today, these school board 

powers are exercised subject to state minimum requirements. See F. Wirt & M . Kirst, P olit­
ical and Social Foundations of Education 112 (1975). See also, Project, supra note 16, at 
1378-80.

21. See, e.g., Doherty, Public Education, in Collective Bargaining: Contempo­
rary American Experience 487, 489 (G. Somers ed. 1980):

In most.states school boards are fiscally independent, having a tax base and 
taxing autho rity separate from tha t of county and municipal government. In a large 
number of these states annual school budgets are submitted to the voters fo r ap­
proval, a matter of no small consequence for collective bargaining, particularly if a 
sufficient increase in the tax rate. In some areas (most of the New England states, fo r 
example, and several large cities), school districts are dependent upon town and c ity 
governments for financial support.

For a discussion of the fis'nlly-dependent school district, and the interrelationship of school 
budgetirg and town funo.ng, see Gould, The Rejection and Funding of Teacher Contracts in 
Connecticut: A Statutory Enigma, 9 Conn. L. Rev. 608 (1977).

22. The state and local government direct expenditure for education constitutes 
35.9% of their budgets. Census Bureau, U.S. Dfp ’t of Commerce, Statistical Abstract 
of the United States 1981, a t 281 [hereinafter cited as Statistical Abstract).

23. A ll states, for example, require that teachers be certified, thus establishing m ini­
mum qualifications in education and competence. See Project, supra note 16, at 1378. Simi­
larly, most states provide teachers retirement benefits, sick leave benefits and some form of 
job protection. See generally Lawyers Committee for Civil R ights Under Law, State 
Legal Standards for the Provision of P ublic Education: An Overview (1978).

2-1. See supra note 17.
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gaining, most of the important personnel decisions in the schools re­
main subject to local determination.

Though highly diffuse in structure, teacher unionism and collec­
tive bargaining have experienced remarkable growth in recent de­
cades. The task of organizing teachers was greatly facilitated by 
professional associations like the National Education Association 
(N EA ) and its local affiliates, which were developed into functioning 
unions.25 This process was accelerated by the emergence of the more 
militant American Federation of Teachers (A FT ), an offshoot of the 
AFL-C IO , as a riva l to the NEA . Since the early organizational suc­
cesses of the A FT  in New Y o rk  City and other metropolitan school 
districts, the two unions have waged a continual campaign for mem­
bership.26 Today, eighty-eight percent of the nation’s school teach­
ers belong to either the NEA  or the AFT , and eighty-three percent 
are members of a local teachers’ organization.27 By contrast, a 
dwindling twenty-one percent of all private sector employees cur­
rently belong to a labor organization, a decline that has occurred 
simultaneously with the rise in teacher unionism.28

The increase in union density among public school teachers has 
been accompanied by a proliferation in the number of bargaining 
statutes and formal bargaining agreements. Since 1959, when Wis­
consin first authorized teacher collective bargaining, thirty-three 
states have recognized a statutory duty to bargain,29 and eleven

25. See generally A . C ressw ell & M. Murphy, Teachers, Unions, and C ollec­
tiv e  Bargaining in Public Education 53-102 (1980); Gee, The Unionization oi M r. Chips: 
A Survey A m lysis of Collective Bargaining in the Public Schools, 15 W illam ette  L . J. 367, 
374-80 (1979).

26. See M . L ieberman & M . Moskow, Collective Negotiations for Teachers 
55-61 (1966); A . Cresswell & M . M urphy, supra note 25, a t 84-86; Gee, supra note 25, at 
378-80.

27. N a tio n a l E ducation  A ssociation, S ta tu s  o f  t h e  American School 
T eacher. 1980-81, 67 (1982) (hereinafter cited as Status]. Because membership in the na­
tional and local organizations was a t high leyels prior to the advent of collective bargaining, 
one cannot s tric tly equate such membership w ith the phenomenon of "unionism ." See gener­
ally A. C ressw ell & M. Murphy, supra note 25, at 105-12. These membership figures m ight 
better be described as membership in organizations tha t either bargain (as most do) or sup­
port the righ t to bargain (for example, in states where bargaining is prohibited).

28. See Weiler, Promises to Keep: Securing Workers' Rights lo Self-Organization 
Under the N LRA. 96 HaRV. L. R ev. 1769,1771-72 (1983).

29. See Alaska Stat. § 14.20.550 (1975); Cal. Gov't Code § 3540 (West 1977); 
Conn. Cen. Stat. § 10-153a (1979); Del. Code Ann. t i t . 14, § 4001 (1982): Fla. Stat. § 
447.201 (1980); Hawaii Rev. Stat. § 89-1 (1982); Idaho Code§ 20.9 (1978); III . Ann. Stat. 
ch. 48. r  1701 (Sm ith-Hurd Supp. 1984); Ind. Code § 20-7.5-1-3 (1978); Iowa Code } 20.9 
(1978); Kan. Stat. Ann. § 72-5414 (19S0); Me. Rev. Stat. Ann . t it . 26. § 965 (1974); MD. 
Educ. Code Ann. § 6-10S (197S); Mass. Gen. Laws Ann. ch. 150E. § 2 (West 1981): Mich. 
Comp. Laws Ann. § 423.215 (West 1978); Minn. Stat. § 179.61 (1983); Mont. Code Ann . ) 
39-31-305 (1983); Neb. Rev. Stay. §79-1292 (1981); Nev. Rev. Stat. § 288.15011983): N.H.
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states have recognized son..? form  of teacher participation in school 
board decision-making.30 Only four states continue to prohibit col­
lective bargaining by teachers.31 The nation’s teaching force, more­
over, has responded swiftly to the opportunities presented by the 
adoption of teacher bargaining laws. Current estimates indicate 
that approximately seventy percent of the nation’s school systems 
operate under the provisions of a collective bargaining agreement.32

Teacher bargaining laws have usually been patterned after pri­
vate sector precedent, particularly the National Labor Relations 
Act. Among the labor conventions borrowed from the private sector 
have been: 1) recognition of a single union with exclusive power to 
represent local school teachers; 2) recognition of management’s duty 
to bargain in good faith with the union representative; and 3) recog­
nition of limitations on the scope of the duty to bargain.33 In defin­
ing the scope of the duty to bargain, states have often accepted the 
private sector distinction between mandatory and permissive sub­
jects of bargaining. Some states have expressly enumerated the 
mandatory subjects of bargaining, but most states have adopted the 
private sector definition of the scope of the bargaining duty, which 
extends the duty to all “ terms and conditions of employment.” 34 In

Rev. Stat. Ann. § 273-A:3 (1975); N.J. R ev. Stat. § 34:13A-6 (1982); N .v. Civ. Serv. Law 
§ 200 (Consol. 1983); N.D. Cent. Code § 15-3S.1-12 (1969); Ohio Rev. Code Ann. §4117.04 
(1983); Okla. Stat. Ann. t i t . 70, § 509.2 (1982); Or. R ev. Stat. § 243.656 (1979); 43 Pa. 
Cons. Stat. § 1101.401 (1976); R.I. Gen . Laws § 36-11-7 (1980); S.D. Codified Laws Ann. 
§ 3-18-2 (1983); T enn. Code Ann. § 49-5-501 (1978); Vt. Stat. Ann. t it . 16, § 2001 (1977); 
Wash. R ev. Code § 41.59.140 (1983); W is. Stat. § 111.91 (1982).

30. See Ala. Code §73 (1973) (mandatory consultation); Op. A tt 'y  Gen. No. 74.11 
(Ariz. May 20,1974) (permissive consultation); Op. A t t ’y Gen. (A rk. Sept. 25.1968) (permis­
sive collective bargaining); L ittle ton Educ. Ass’n v. Arapahoe Cty. School D ist., 553 P.2d 793 
(Col. 1976) (permissive collective bargaining); Op. A t t ’y Gen. (Ga. Sept, 1,1966) (permissive 
consultation); Op. A t t ’y Gen. 65-84 (K y . 1965) (permissive collective bargaining); Op. A tt 'y  
Gen. 74-413 (La. 1974) (permissive collective bargaining); Peters v. Board of Educ., 506
S.W.2d 429 (Mo. 1974) (permissive consultation); IB EW  v. Towu of Farmington, 405 P.2d 
233 (N .M . 1965) (permissive coiiective bargaining); Op. A t t ’y Gen. (S.C. Sept. 27,1978) (per­
missive collective bargaining); Op. A t t ’y Gen. (W .Va. June 26, 1974) (permissive collective 
bargaining).

31. See N.C. Gen. S ta t. § 95-98 (1959);Tex. S ta t. Ann. art. 5’ 54C (Vernon 1947); 
Op. A t t ’v Gen. 60-003 (Utah 1960): V irg in ia v. County Bd. of Arlington C ity , 232 S.E.2d 30 
(Va. 1977).

32. Educational Research Services. Inc., Frince Benefits for T eachers in 
Public Schools, 1981-82, Pt. 3, at 36 (19821. This percentage, based on a national sample of 
school districts, increeses to 75% if all w ritten agreements, formal and informal, are included.

33. See Gee. stipro note 25, at 452-53, 460-62.
34. See id. at -160-61; Simon, supra note 16, at 425. Twenty-sev en states recognize a 

duty to bargain over terms and conditions of employment, subject in some states to certain 
qualifications. See Alaska Stat. § 23.40.070 (1980); Cal. Gov’t Code § 3543.2 (West 1981); 
Conn. Gen. Stat. § 10-153a (1979): Del. Code Ann. t i t . 14. § 4001 (1981); Fla. Stat. 
§ 447.301 (19S0); Hawaii Rev. Stat. § 89-3 (1970); 111. Stat. Ann. ch. 48. * 1704 (Smith-
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these states, the task of determining the specific scope of the duty to 
bargain has fallen upon the parties themselves and ultimately upon 
the courts.

In one significant respect, teacher labor relations have departed 
from the private sector paradigm: teachers are denied the right to 
strike, and are compelled to accept in its stead one or more of a vari­
ety of conciliatory procedures.35 In only nine states is there recogni­
tion of a limited right to strike, and exercise of that right is usually 
contingent on the exhaustion of conciliatory procedures.36

The concommitant conferral of bargaining rights and proscrip­
tion of strike rights is a major modification of the private sector 
model of collective bargaining. The right to bargain has long been 
premised on the parties’ “ freedom to contract," which is comprised 
of the employer’s right to extend or withhold compensable employ­
ment and the employees’ right to extend or withhold profit-produc­
tive labor. As the Supreme Court has observed in the context of pri­
vate sector bargaining, "the use of economic, pressure by the parties 
to a labor dispute is not a grudging exception to some policy of com­
pletely academic discussion . . . it is part and parcel of the process 
of collective bargaining.” 37 Furthermore, private sector bargaining 
is seldom regulated by formal procedures or interlaced with compul­
sory conciliation mechanisms.38 Rather, it typically involves a test 
of power and will, v irtua lly unregulated by government.

Hurd Supp. 1984); Iowa Code § 20.9 (1978); Kan. Stat. Ann. § 72-5414 (1970); Me . Rev. 
Stat. Ann. tit. 26, § 965 (1974); Md. Educ. Code Ann. § 6-108 (1978); Mass. Gen. Law3 
Ann. ch. 150E, § 6 (1981); M ich. Comp. Laws Ann. § 423.211 (West 1978); M inn. Stat. 
§ 179.66 (1983); Mont. Code Ann. § 39-31-305 (1983); Neb. R ev. Stat. § 79-1288 (1930); 
N .H . Rev. Stat. Ann. 273-A:l (1979); N.J. Rev. Stat. § 34:13A-5.3 (1982); N .Y . Civ. Serv. 
Law § 203 (1983); N .D . Cent. Code § 15.38.1-09 (1969); Ohio Rev. Code Ann. § 4117.03 
(1983); Or. Rev. Stat. § 243.656 (1979); 43 Pa. Cons. Stat. § 1101.702 (1976); R.I. Gen. 
Laws§ 28-9.3-2 (1980); S.D. Codified Laws Ann. § 3-18-2 (1983); Tenn. Code Ann. §49-5- 
601 (1978); Wash. Rev. Code § 41.59.020 (1983); Wis. Stat. § 111.91 (1982).

35. See infra note 45.
36. See Alaska Stat. § 09.43.030 (1975) (mediation a prerequisite); Hawaii Rev. 

Stat. § 89-12 (1982) (mediation and fact-finding are prerequisites): I I I .  Ann. Stat. ch. 48, 
*f 1712 (Sm ith-Hurd Supp. 1984) (mediation a prerequisite); M inn. Stat. § 179.64 (1983) 
(mediation a prerequisite); Mont. Code Ann. § 59-1603 (1983) (no prerequisite); O r. Rev- 
Stat. § 243.726 (1979) (mediation and fact finding are prerequisites); 43 Pa. Cons. Stat. 
§§ 1101.1002,1101.1003 (1976) (mediation and fact finding are prerequisites); Vt. Stat. Ann. 
t it . 21, § 1730 (1978) (mediation and fact finding are prerequisites); Wis. Stat. § 111.70(4) 
(1982) (mediation a prerequisite; strike impermissible unless both parties withdraw from 
binding arb itra tion).

37. N LRB v. Insurance Agents' In t ' l Union, 361 U.S. 477.495 (1960). See also Cox. 
Tne Duty to Bargain in Good Faith, 71 Harv. L. Rev. 1401, 1409 (1958).

38. See generally McCann & Smiley, The National Labor Relations Act and the Regu­
lation of Public Employee Collectite Bargaining, 13 H a rv . J. ON LEGIS. 479, 510-14 (197
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Tlie denial of teachers’ right to  strike h:is been justified on vari­
ous grounds. At a rhetorical level it is said th a t “ 110 one has the right 
to strike the sovereign.” 3" B ut the more substantive opposition to 
teacher strikes is premised on the belief tha t organized public em­
ployees would have disproportionate political leverage if strikes 
were perm itted. This theory, first articulated by Professors Welling­
ton and W inter in their work, The Unions and the Cities,'10 has domi­
nated thinking in public sector bargaining for more than a decade.41 
Central to this “ disproportionate power” theory is the contention 
tha t neither m arket nor political restraints will enable local public 
employers to resist union bargaining demands backed by the th rea t 
of strikes.42 Thus, the strike prohibition is thought necessary to pre­
serve the political and economic integrity of local governm ent.

N otw ithstanding s ta tu to ry  prohibitions and public policy ap­
peals, school teachers do strike. Between 1972 and 1980, for exam­
ple, there were on average more than  145 strikes each school year.43 
Teacher strikes now occur regularly with the commencement of the

39. See, e.g., A. Cresswell, & M. M urphy, supra note 25, at 363; Hanslowe & 
Aciemo, The Law and Theory of Strikes by Government Employees, 67 Cornell L. Rev. 1055, 
1061 (1982).

40. H. Wellington & R. Winter, J r., T he Unions and the Cities 24-29 (1971) 
[hereinafter cited as T he Unions and the Cities]; see also Wellington & Winter, The Lim its of 
Collective Bargaining in Public Employment, 78 Yale L.J. 1107, 1123-25 (1969) [hereinafter 
cited as Lim its of Collective Bargaining]; Wellington & Winter, Structuring Collective Bargain­
ing in Public Employment, 79 Yale L .J. 805, 807-09 (1970) [hereinafter cited as Structuring 
Collective Bargaining]. In brief form , the Wellington and W inter position is based on the argu­
ment tha t: 1) public services are monopolized by public employees and have no competition 
from nonunion enterprises; 2) the public w ill exert excessive politica l pressure on governmen­
tal officials to prevent work stoppages, even a t the cost of expensive bargaining concessions; 
and 3) the costs of settlement are easily disguised in "an already incomprehensible municipal 
budget or tax structure.”

41. On the predominance of the Wellington and W inter theory in public sector labor 
law and commentary, see R. Summers, Collective Barcajning an d  Public Benefit Con­
ferral: A J urisprudential Critique ix n.2 (IP E Monograph No. 7, 1976); Cohen, Does 
Public Employee Unionism Diminish Democracy?, 32 Indus. & Lab. R el. Rev. 189,190-92 
(1979); Kochan, Empirical Research on Labor Law: Lessons from Dispute Resolution in the Pub­
lic Sector, U. I II . L. Rev. 161, 165-66 (1981); Perry, Teacher Bargaining: The Experience in 
Nine Systems, 33 Indus. & Lab. Rel. Rev. 3 n .l (1979); R. Freeman, Unionism Comes to the 
Public Sector 19-2!) (1984) (unpublished report to the Sloan Foundation, Harvard University, 
National Bureau of Economic Research).

42. See The Unions AND the Cities, supra note 40, at 18-21; Structuring Collective 
Bargaining, supra note 40, a t 807-08. See also W. Garms, J. GuTHRrE & L . P ierce. School 
F inance: T he Economics of P ublic Education 114 (1978) [hereinafter cited as School 
F inance]; Anderson, Slrikes and Impasse Resolution in Public Employment, 67 M ich. L . R ev. 
943, 956-60 (1969); Hanslowe & Aciemo, supra note 39. at 1063.

43. The figure is based on data assembled by the Bureau of Labor Statistics (BLS); 
BLS strike figures for the period 1972-80 are reproduced in Public Service Research Coun­
cil, T he Effect of Collective Bargaining on Teacher Salaries 12 (1981) [hereinafter 
cited as Collective Bargaining).
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school year, and teachers lead all other public sector employees in 
their willingness to engage in job actions.44 Such strike activity is 
still considered by many to be an essential element in collective bar­
gaining, even though public school teachers arc obviously troubled 
by the prospect of highly-publicized “ law-breaking,” and school 
boards by their obligation to invoke statutory sanctions.

As mentioned, most state legislators have attempted to circum­
vent the strike dilemma with a  variety of compulsory, impasse reso­
lution procedures. These procedures have relied on the intervention 
of third parties—mediators, factfinders, and arbitrators—to recon­
cile bargaining disputes and to avert strike activity.45 In theory, 
management and employees are induced to settle because of the 
third party 's conciliatory power and the public pressure that ac­
cumulates behind the intervenor’s efforts. In theory, impasse proce­
dures introduce into the bargaining process a degree of moderation 
and balance otherwise lacking.46

The more common impasse resolution procedures have suffered 
the same fate as statu tory  strike prohibitions. They are often inef­
fective in strongly contended bargaining disputes. Thus, more than 
seventy-five percent of strikes occurring in the period 1972-80 have 
occurred in states employing conventional, non-binding impasse res­

44. See B . Cooper, C o llec tive  Bargaining, S trikes  and F inancial Costs in 
P ublic Education: A Comparative Review 40-14 (1982).

45. See A laska S ta t. § 14.20.570 (1975) (mediation); Cal. Gov't Code § 3518 
(1983) (mediation); D el. Code Ann. tit. 14, § 4014 (1982) (permissive mediation and 
factfinding); F la . S ta t. § 447.403 ;i,y77) (mediation and factfinding); Hawaii Rev. S tat. 
§ 89-11 (1978) (mediation and factfinaii ?); Idaho Code §§ 33-1274, 33-1275 (1S77) (media­
tion and factfinding); Ind. Code §20-7.5-1-1(1976) (mediation and factfinding); ICan. S ta t. 
ANN. § 72-5413 (1980) (mediation and factfi .ding); Me. Rev. S ta t. Ann. tit. 26, § 3965 (1981) 
(permissive mediation and factfinding);  ̂id. Educ. Code Ann. § 6-408(d) (1978) (mediation 
and factfinding); Mass. Gen. Laws Ai N. ch. 150E, § 9 (1981) (mediation and factfinding): 
Mich. Comp. Laws § 423.207 (1976) (mediation and factfinding); M ont. Code Ann. §§ 39- 
31-307, 39-31-308 (1979) (mediation and factfinding); Nev. Rev. S ta t. § 288.190 (1981) (me­
diation and factfinding); N.H. Rev. S ta t. Ann. § 273-A:12 (1983) (permissive mediation and 
factfinding); N.J. Rev. S ta t. §§ 34:13A-6, 34:13A-7 (1982) (permissive mediation and 
factfinding); N.Y. Civ. Serv. Law (McKinney 1977) (mediation and factfinding); N.D. 
Cent. Code § 15-38.1-13 (1983) (mediation and factfinding); Ohio Rev. Code ANN. 
§ 4117.14 (1983) (mediation and factfinding); O k l\. S ta t. tit. 70, § 509.7 (1983) (factfinding!: 
Or. Rev. S ta t. §§ 243.712,243.722 (1983) (mediation and factfinding); 43 Penn. Cons. S ta t 
§ 1101.801 (1976) (mediation and factfinding); R.I. Gen. Laws § 28-9.3-9 (1981) (mediation 
for economic disputes); S.D. Codified Laws t. nn. § 3-18-8.1 (1983) (mediation); Tenn. Code 
Ann. § 49-5513 (1978) (mediation and factfinding); V t. S ta t. Ann. tit. 3, § 925 (1977) (medi­
ation and factfinding): Wash. Rev. Code § 41.59.120 (1983) (mediation and factfinding).

46. See generally A. C ressw ell & M. M urphy, supra note 25. at 176-83; Anderson. 
supra note 42, at 564-69; Structuring Colleditx Bargaining, supra note 40, at 825-31; Ncte, The 
Strike and Its Alternalites in Public Employment, 1966 Wis. L. Rev, 549, 562-63, 566-69.
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olution procedures.47 Evidence from these states indicates th a t 
elaborate conciliatory mechanisms will fail when teachers’ unions 
are determined and school boards unyielding. For it is a characteris­
tic of conventional impasse procedures th a t they leave in tact the 
school board’s freedom to say "n o ” to teacher demands, w ithout 
fear of a legal strike reprisal.

There is one impasse procedure th a t has proven to be over­
whelmingly successful in preventing stiikes—binding arb itration .48 
Binding.arbitration is a relatively recent phenomenon in American 
labor law, and one tha t has little precedent in the private sector.49 I t  
has a long history in other common law countries, however, and is 
now widely used in non-educational public sector bargaining in the 
United S tates.50 This trend appears to be spreading to educational 
bargaining, as nineteen sta tes have recognized some form of binding 
arbitration during the past decade, and seven of these compel bind­
ing arbitration to resolve bargaining disputes.51

47. The figure is based on a state-to-state comparison using strike data reported in 
Collective Bargaining, supra note 43, at 12. On the decline in the effectiveness of nonbind­
ing impasse procedure, see L. McDonnell & A. Pascal, Organized Teachers in American 
Schools 63 (1979); Perry, supra note 41, at 9.

48. Based on Gov’t  Empl. Rel. Rep. (BNA) (1966-82) summaries through 1982, 
there had been no strikes in Connecticut, Iowa, Nebraska and Wisconsin following enactment 
of binding arbitration procedures. Four strikes had occurred in Minnesota, where striking is a 
permissible alternative to binding arbitration. It should be noted, however, that only 
Connecticut and Wisconsin had a significant amount of strike activity prior to enactment of 
binding arbitration legislation. For summaries of the powerful deterrence to strikes in public 
sector bargaining generally, see B. Downie, The Behavioural, Economic and Institu­
tional Effects of Compulsory Interest Arbitration 73-78 (1979); Feuille, Selected Bene­
fits and Costs oj Compulsory Arbitration, 33 Indus. & Lab. Rel. Rev. 64, 65 (1979).

49. See Morris, The Role of Interest Arbitration in a Collectize Bargaining System, 1 
Indus. Rel. L. J. 427,479-80 (1976).

50. See, e.g., B. Cooper, supra note 44, at 64; Feuille, supra note 48, at 64.
51. Binding arbitration is permitted by the following state laws: Hawaii Rev. Stat.

§§ 89-2, 89-11 (1978); III. Ann. Stat. ch. 48.11712 (Smith-Hurd Supp. 1984) (unless both 
parties agree to binding arbitration, teachers may strike); Ind. Code § 20-7.5-1-13 (1976); 
Mont. Code Ann. § 39-31310 (1979); Nev. Rev. Stat. § 288.200 (1981); N.H. Rev. Stat. 
Ann. § 273-A:12 (1983) (binding on non-economic items only); N.J. Rev. Stat. § 34:13A-7 
(1982); N.D. Cent. Code § 15-38.1-13 (1983); Or. Rev. Stat. § 243.712(2) (1983); 43 Penn. 
Cons. Stat. § 1101.1003 (1976); S.D. Codified Laws Ann. § 3-13-8.1 (1983); Wash. Rev. ~ 
Code §41.59.120(5) (1983).

The following state laws employ some form of compulsory, binding arbitration: Conn. 
Gen. Stat. § 10-153 (1979) (compulsory arbitration of all disputed issues); Iowa Code § 20.22 
(1977) (compulsory arbitration of all disputed issues); Me. Rev. Stat. Ann. tit. 26, § 965(4)
(1974) (compulsory arbitration of all disputed issues, but binding only for non-economic 
items); Minn. Stat. § 179.69 (1983) (compulsory arbitration of all disputed issues unless one 
party recognizes the right to strike); Neb. Rev. Stat. § 48.818 (19S0) (either party can compel 
binding arbitration of disputed issues before the Commission of Industrial Relations); R.I.

Laws § 28-9.3-11. 12 (1980) (either partv can compel binding arbitration of disputed 
issues, but only non-economic arbitral decisions are binding); Wis. Stat. § 111.70(4)(cm)



1586 W IS C O N S IN  LAW  R E V IE W

The emergence of binding arbitration in teacher collective bar­
gaining has precipitated a reexamination of procedural values in the 
labor relations context not unlike th a t precipitated by the introduc­
tion of collective bargaining itself.52 For in theory binding arb itra­
tion is difficult to reconcile with traditions both of educational gov­
ernance and labor relations.53 First, arb itration  vests ultim ate 
authority  in unelected arbitrators, thus underm ining a history of lo­
cal government control of personnel and budgetary m atters. Sec­
ond, arb itration  interferes with the process of “ free” collective bar­
gaining, which is founded on the parties’ power to accept or reject 
contract proposals. As a result, representatives of local government 
have begun to reexamine their opposition to a right to strike and 
m any have concluded th a t, if change is needed, recognition of a 
teacher’s right to  strike is preferable.to a  state-imposed duty to arbi­
tra te .54 Public employee unions, on the other hand, have begun to 
rethink their historical insistence on the right to strike. Regardless 
of the process values supporting unrestricted “power” bargaining, 
unions are asking w hether th ird-party  arb itral resolutions are not 
preferable to  the  uncertain, and often disappointing, results of 
strikes.55

The policy choices confronting sta te  legislatures in the coming 
years are not easy ones.A s states grapple with the problem of dis­
pute resolution in teacher collective bargaining, a growing number 
of critics are challenging the very legitimacy of the bargaining pro­
cess.56 This uncertain ty  about the common objectives of school la­
bor relations, moreover, is exceeded by a greater uncertainty as to 
how existing legislative schemes have worked. Yet contemporary 
legislators need no t operate in the experiential vacuum th a t made so 
much of early bargaining legislation a  sheer experiment in trans­
planting p rivate  sector precedent to the public sector. The experien­
tial base of educational collective bargaining is an increasingly rich 
one; and as Professor Clyde Summers has observed, labor theory

(19S2) (compulsory arbitration of all disputed issues unless both parties recognize a right to 
strike).

52. Compare, Horton, Arbitration, Arbitrators, and the Public Interest, 2S INDUS. Sc 
Lab. Rel. Rev. 497 (1975) with Krislov, Arbitration, Arbitrators, and Ihe Public Interest: Com­
ment, 31 Indus. & Lab. Rel. Rev. 71 (1977).

53. See generally Bernstein, A Itemalives to the Strike in Public Labor Relations, S5 
Harv. L. Rev. 459 (1971); Gallagher, The Use of Interest Arbitration in the Public sector, 33 
Lab. L.J. 501 (1982); McAvoy, Binding Arbitration of Contract Terms: A New Approach to the 
Resolution of Disputes in the Public Sector, 72 Colum. L. Rev. 1192 (1972): Morris, supra 
note 49.

54. See infra note 208.
55. See infra note 206.
56. See authorities cited infra note 314,
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“cannot be tested by logic, bu t only by empirical evidence of the 
operation of collective bargaining in the political process.” 57

In the following discussion, then, we analyze contem porary evi­
dence concerning the substantive results of collective bargaining 
and binding arb itration  procedures. Those results can be subsumed 
under two categories: 1) the economic effects of collective bargain­
ing, and 2) the effects of collective bargaining on school governance 
and educational policymaking. In  analyzing these effects, we em­
phasize th a t social science research is by nature provisional, and 
subject to continual revision. We do conclude, however, th a t evi­
dence currently available suggests im portant trends in bargaining in 
public education and, more im portantly , calls into question some of 
the orthodoxies of educational bargaining theory.

II. E xperience  U nder Conventional Collective Bargaining
Structures

A. The Economic Effects of Bargaining

The m ost prom inent feature of the public schools is their inces­
sant search for funds.53 Public schools have relied historically on the 
ability and willingness of local government to fund education, and 
this funding has usually been provided through highly visible and 
politically unpopular property  taxes.59 As a  consequence, financial 
support for education has often been inadequate, thus prom pting 
educators’ appeal for s ta te  and federal support.60 Ironically, the tra ­
ditions of local control th a t contributed to the financial dilemma of 
the public schools have often generated the political resistance th a t 
frustrates reform. In  both  Congress and the s ta te  legislatures, advo­
cates of local control have opposed measures th a t would decrease 
the schools’ dependency on local funding decisions.61

. 57. Summers, Public Employee Bargaining: A Political Perspective, S3 Yale L.J. 
1156,1158 (1971); accord M. Yudof, D. K in, T. van Geel & B. Levin, Educational Pol­
icy and the Law 333 (1982).

58. See Eliot, supra note 7, at 1037,10-12.
59. See, e.g., School Finance, supra note 42, at 149 ("The property tax raises more

money than any other tax for schools, and in addition it is the only tax on which citizens
regularly have an opportunity to express their disapproval; they express such dissatisfaction 
through voting for school budgets and school board members. This fact, plus the inequities in 
assessing property that lead to inequities in taxation, has made the property tax appear to be 
our most unpopular tax."); Bureau of Labor Statistics, U.S. Dep't of Commerce, Statis­
tical Abstract of the United States 1984, at 295, 297 (property tax is principal revenue 
source of local government).

60. See D. Ravitch, The Troubled Crusade 3-8 (1983).
61. Wirt and Kirst discuss this point as follows:



Federal and s ta te  funding have increased considerably since 
World W ar II, notw ithstanding the opposition of local interests.62 
Yet, the im pact of local funding decisions remains strongly evident 
in the public schools. One prom inent example is the effort by state 
governments, in the 1970’s, to reduce the large disparities in educa­
tional support among local school d istricts.63 M any of these at-

The evolution of state influence on and financial support for local schools has been 
replete with philosophical and practical political struggles between state and local 
jurisdictions. The c nstitutional power of state government has been in constant 
tension with a widely held value that the soundest educational policy is determined 
locally. "Local control" has become a powerful and pervasive political shibboleth, in 
many states restricting the financial and leadership support of state agencies.

F. Wirt & M. Kirst, supra note 20, at 112,114. Sec also D. Ra ~ch, supra note 60, at 5,6, 
27, 39 (local resistance to federal aid).

62. In school year 1945-46, federal revenues const,.uted 1.4% of total school funds, 
state revenues 34.7%, and local revenues 63.9%. The corresponding figures for school year 
1979-80 were: federal 9.8%, state 46.8%, local 43.4%. See Dicest op Education Statistics. 
supra note 17, at 75. A sys.em of school financing that relies heavily on local property taxes 
leads to disparities between districts in the provision of educational opportunities. This une­
ven distribution of benefits is weli documented. J. Berke, Financing Equal Educational 
Opportunity: Alternatives for State Finance (1972); J. Coons, W. Clune & S. 
Sucarman, Private Wealth and Public Education (1970); J. Guthrie, Schools and Ine­
quality (1971). The resulting financial reform movement was the source of much litigation in 
the 1970's alleging unconstitutional discrimination on the basis of wealth. While generally 
successful at the state level, the cases resulted in a Supreme Court decision declaring educa­
tion not to be a fundamental right in the U.S. Constitution. Compare San Antonio Indep. 
School District v. Rodriguez, 411 U.S. 1 (1973) with Horton v. Meskill, 172 Conn. 615, 376 
A.2d 359 (1977); Serrano v. Priest, 5 Cal.3d 584,487 P.2d 1241,96 Cal. Rptr. 601, cert, denied, 
412 U.S. 907 (1971); Robin on v. Cahill 62 N.J. 473,303 A. 2d 273 (1973). For some commen­
tary on equal educations, opportunity litigation, see Carrington, Financing the American 
Dream: Equality and School Taxes, 73 COLUM. L. Rev. 1227 (1973); Levin, Current Trends in 
School Finance Reform Litigation: A Commentary, Duke L. J. 1099 (1977); Simon, supra note 
15; Yudof, Equal Educational Opportunity and the Courts, 51 Tex. L. Rev. 411 (1973). See also 
Symposium, 38 Law Sc Contemp. Probs. 293 (1974), reprinted in Future Directions for 
School Finance Reform (B. Levin ed. 1974).

63. The effects of the equal educational opportunity movements are just beginning 
to be assessed. A study of the effects of finance reform in California, Florida, Kansas. 
Michigan and New Mexico concluded that, while tax equalization was achieved by state re­
form measures, there was little change in per-pupil instructional expenditures:

Reform has done little to equalize the distribution of per-pupil instructional expendi­
tures. (This result is consistent with other studies which have found, for example, 
that as districts’ per-pupil budgets increase, they allocate decreasing proportions of 
their budgets to expenditures for teachers.) If educational quality is closely linked to 
instructional expenditures, and if the object of reform is to equalize the quality of 
education afforded to students who live in different places, the states have dissipated 
much of the additional resources they have put into their reform efforts.

S. Carp.oll, The Search for Equity in School Finance: Summary and Conclusions vi 
(1979). Some commentators have concluded that only fiscal reform programs based upon cen­
tralized financing of local services will result in tax and spending equity in the school systera- 
Inman Sc Rubinfeld, The Judicial Pursuit of Local Fiscal Equity, 92 Harv. L. Rev. 166..,
50 (1979): Simon, supra note 16. at 414-32.
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tempts faltered a t  the local level, when s ta te  monies were used to 
reduce tax burdens ra ther than to increase school expenditures.6'1

Probably the greatest im pact of local fiscal control has been ex­
perienced by the teaching staff. The heart of the local school budget 
is the instructional salary account, which typically consumes more 
than half of to ta l school revenues.65 The salary account, moreover, 
offers th e  m ost m anipulablc item  in a  largely inelastic  school 
budget.66 In fact, a prim ary form of evidence both in legal chal­
lenges to the equity  of school expenditures,67 and in evaluations of 
the success of remedial program s,68 is the extent to which local ex­
penditures’on instruction vary . As one com m entator has observed, 
“ in addressing the distribution of funds for public education, and 
particularly the existing district di sparities in expenditures per pu­
pil, the decisions are to a large extent about teachers.” 69

Collective bargaining laws have done little  to ..Iter the domi­
nant role of local school districts in establishing teacher salary 
levels.70 One m ight have expected, therefore, th a t the economic im­
pact of bargaining would be diluted by  its decentralized structure. 
Quite surprisingly, however, the m ost prom inent early forecasts 
warned of potentially significant increases in teachers’ salaries re­
sulting from local bargaining. M ost notably, Professors W ellington 
and W inter argued in their highly influential work, The Unions and 
The Cities, th a t local public employees are far less subject to m arket 
constraints than  private employees, since they tend to  monopolize 
services th a t lack close substitu tes or private com petition.71 Com-

64. See, e.g., Simon, supra note 16, at 413: "Approximately fifty-five percent ol cur­
rent operating costs are for teacher salaries, that figure increasing to roughly sixty-five percent 
when fringe benefits are included.” Moreover, the structure of school budgets has undergone 
little change in recent years. In 1979, 67.5% of current operating expenditures concerned in­
structional costs and another 27% was allocated to relatively fixed costs such as pupil trans­
portation, operation and maintenance of the physical plant, and other fixed charges like rents, 
insurance premiums and a variety of contractual services. Thus, only 5.5% of school budgets 
was expended on variable items other than instruction. U.S. Dep't of Educ., The Condition 
of Education 61 (1982) [hereinafter cited as Condition of Education].

65. See supra note 64.
66. Id.
67. See, e.g., Hobson v. Hansen, 327 F. Supp. 884 (D.D.C. 1971).
68. See supra note 63.
69. Simon, supra note 16, at 412-13 (emphasis omitted).
70. See supra text accompanying notes 19-24. Although several states prescribe a 

minimum salary' lor teachers, school districts are free to supplement that salary. See L. 
Fischer, D. Schimmel <£•. C, Kelly, Teachers and the Law 353-56 (1981).

71. The thesis of Professors Wellington and Winter is summarized by the following
excerpt:

To the extent union power is delimited by market or other forces in the public 
sector these constraints do not come into play nearly as quickly as in the pr: mte.
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pounding this m arket failure is the power of unions to exert political 
pressures on local public employers, and the power of unions to 
strike in a monopolized field.72

The prediction of Wellington and W inter was based primarily 
on the early bargaining experience of large m unicipalities like New 
York C ity .73 Since those first “heady" days of public employee 
unionism, however, bargaining has spread to a  variety  of municipal­
ities w ith d iverse profiles. I t  is ap p ro p ria te , then , to  consider 
w hether the past decade’s experience w ith teacher bargaining evi­
dences a  strong bargaining effect, or whether bargaining has been 
assimilated in to  the pre-existing habits of local school government.

Market imposed unemployment is an important restraint on unions in the pri­
vate sector. In the public sector, the trade-ofl between bonoGts and employment 
seems much less important. Government does not generally sell a product the de­
mand for which is closely related to price. There usually are not close substitutes for 
the products and services provided by government and the demand for them i3 rela­
tively inelastic. . . . Because much government activity is, and must be, a monop­
oly product competition, nonunion or otherwise, does not exert a downward pressure 
on prices and wages. Nor will the existence of a pool of labor ready to work for a wage 
below union scale a'tract and create a new, and competitively less expensive, govern­
mental enterprise.

The Unions and the Cities, supra note 40, at 18-19. Professors Wellington and Winter spe- 
ciGcaliy stressed that such problems would result from the unionization of teachers. Id. at 30: 

Consider education. . . . (B]eeauAe the denar d for education is relatively inelastic, 
teachers rarely need fear lu'omployment as a result of union-induced wage increases, 
and the threat of an unimportant nonunion rival (competitive private schools) is not 
to be taken seriously so long as potential consumers of private education must pay 
taxes to support the public school system.

72. The Wellington and Winter thesis, we should note, gives particular emphasis to 
the role of the strike in providing public employee unions undue bargaining leverage. How­
ever, the variables that allegedly work in conjunction with the right to strike—the employees’ 
service monopoly, the ability of local government to conceal budgetary costs, and the employ­
ees’ propensity to supplement bargaining activity with political activity—can operate inde­
pendently of strike activity. Thus, the Wellington and Winter thi-is has usually not been 
restricted to a narrow, strike-dependent interpretation in subsequent literature. See, e.g., R- 
Freeman, supra note 41; Gee, supra note 25, at 424-44; Kochan, supra note 41, at 165-56. In 
any event, the purpose of our discussion is to illustrate that, in public education, the variables 
identified by Wellington and Winter either do not operate or do not operate with great effect 
on collective bargaining. Consequently, the imbalance in bargaining power that Wellington 
and Winter argued would result from granting teachers collective bargaining rights including 
the right to strike has not developed. See infra text accompanying notes 86-90. For other 
commentary positing adverse results from public sector bargaining, see Anderson, supra note 
42, at 957-58; Summers, Public Sector Colleclice Bargaining Substantially Diminishes Demoo 
racy, 1 Gov’t  Union Rev. 1, 5-6 (Winter 1980).

73. The thesis of Professors Wellington and Winter is based upon observations from 
the 1960’s. At that time, only a handful of public employers like New York City and a few 
other large governmental units had had sufficient experience with public sector collective bar­
gaining to generate data satisfactory for theory building. See Kochan. supra note 41, at 166. 
Kochan proceeds to note that: "(i]n retrospect, [Wellington and Winter’s] predictions failed to 
recognize the wide variation in the amount of power unions would gain from collective bar­
gaining and the strike threat in different times and environments." Id.
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1. THE EVIDENCE REGARDING TEACHERS’ SALARIES

The relative weakness of teachers’ salaries in the national labor 
market is now well documented. Between 1967 and 1984 the average 
annual salary of classroom teachers declined in actual purchasing 
power (see Table 1). In term s of 1967 dollars, the process has been 
cyclic: the average public school teacher’s salary rose from $7235 in 
1967-68 to a high of $7852 in 1972-73; declined during a period of 

. runaway inflation to a low of $6685 in 1980-81; and slowly climbed 
back to the level of $7121 in 1983-84—just m arginally below the 
1967-68 figure. During the past decade, when unionism firmly estab­
lished itself in the public schools, teachers’ salaries lagged far behind 
those of other professionals w ith a comparable education. Table 2 
indicates tha t, from 1973 through 1982, the average sta rting  salary 
for teachers has been consistently lower than th a . cf other profes­
sionals with bachelor degrees, and the percentage increase in s ta r t­
ing salaries for teachers (65.4%) has been strikingly lower than  th a t 
of all o ther professional groups except accountants (59.7% ). Even 
when compared w ith other s ta te  and local government employees, 
teachers have suffered a  relative decline in their com pensation.74

These findings do not discrim inate between salaries in jurisdic­
tions w ith and w ithout collective bargaining laws, and thus say 
nothing specific about the effect of unionization. B ut since collective 
bargaining prevails in two-thirds of the states, one m ight infer th a t 
it has had little system atic effect. There are a  num ber of empirical 
studies, however, th a t provide more precise measurem ent of the im­
pact of collective bargaining. These studies indicate th a t, while col­
lective bargaining may have increased teachers’ salaries, these gains 
have been modest a t best and not nearly sufficient to  restore the 
com petitive employment position of public school employers. This 
result is confirmed both by studies th a t measure salaries a t  a  s ta te ­
wide level, and by in tra- and in ter-state studies th a t com pare sala­
ries in individual school districts.

Several studies have examined the effects of collective bargain­
ing by testing the relationship of average s ta te  salaries and the inci­
dence of collective bargaining. They are graphically represented in 
the first segment of Table 3, which indicates both the duration of the

74. In 1971, teachers earned 25% more than other full-time state and local govern­
ment employees, but by 1978 the differential had declined to 19.5%. See Lipsky, The Effect o/ 
Collective Bargaining on Teacher Pag: .4 Review of Ike Evidence, IS E'jUC. Ad. Q. 14, 14-15 
(1982). Moreover, for the decade 1971-82, the percent increase in salary for government work­
ers (100.5%) wasslightly higher than that for teachers (97.2%). See Carnegie Report, supra
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T able 1
Average Annual Salury of Public School Teachers 

1907-68 lo 1983-8'! Deflated in Terms of 19G7 DollarsI •
Percent 

Change in

Year !

Average 
Salary in 
Dollars*

Percent Increase 
in Average Salary

CPI** 
f 1907=100)

Percent 
Increase 
in CPI

Average 
Salary in 

19G7 Dollars

Average 
Salary in 

1967 Dollars

1967-68 1 7,423 _ t 102.6 7,235
1968-69 7,952 7.1 107.8 5.1 7,377 2.0
1969-70 8,635 8 .6 114.2 5.9 7,561 2.5
1970-71 9,269 7.3 119.8 4.9 7,737 2.3
1971-72 9,705 4.7 123.9 3.4 7,833 1.2
1972-73 10,176 4.9 129.6 4.6 7,852 2.4
1973-74 10,778 5.9 142.2 9.7 7,579 -3.4
1974-75 11,690 8.5 157.4 10.7 7,427 -2 .0
1975-76 12,591 7.7 167.7 6.5 7,508 1.1
1976-77 13,353 6 .1 177.7 6 .0 7,514 0.1
1977-78 14,198 6.3 190.0 6.9 7,473 -0.5
1978-79 15,032 5.9 209.0 10.0 7,192 -3.8
1979-80 15,971 6 .2 237.3 13.5 6,730 -6.4
1980-81 17,642 10.5 263.9 11 .2 6,685 -0.7
1981-82 19,270 9.2 284.8 7.9 6,766 1.2
1982-83 20,715 7.5 295.3 3.7 7,015 3.7
1983-84 22,019 6.3 309.2 4.7 7,121 1.5
Source: ‘Calculated from data in National Education Association Research, Estimates of School Statistics (rev. 1981). The 1983-81 statistic is an 

unrevised estimate.
“ The Consumer Price Index is the U.S. City Average for Urban Wage Earners and Clerical Workers ns found in Monlhln Labor Review. 
Tho index value is the average of the monthly values for the school year, September of one year through August of the following year.
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Table 2
Average Starling Salaries of Public School Teachers Compared 

with Snlurics in Private In urn try

Position/Field

Average minimum 
salary for teachers 
with bachelor’s degree

College graduates 
with bachelor's degree 

Engineering 
Accounting 
Sales-m arketing 
Business adm in. 
Liberal a rts  
Chem istry 
M ath-statistics 
Economics-finance 
Com puter sciences 
O ther fields

1073-74

$7,720

$11,220
10,032
9,060
8,796
8,808

10,308
10,020
9,624
N/A

9,696

1980-81

$11,758

$20,136
15,720
15,936
14,100
13,293
17,124
17,604
14,472
17,712
17,544

1981-82

$12,769

$22,368
16,980
17,220
16,200
15,444
19,536
18,600
16,884
20,364
20,028

Percent 
change 

J  981-82.!
ever

1980-81

Percent
change
1981-82

over
1973-71

99.3 
59.7
78.3
84.2
75.3
89.5
85.6
75.4 
N/A

106.6

Source: 1973-74: N ational Education Association, Prices, Budgets, Salary and Income 20 (1981); all o ther data : N ational Education Association, 
Prices, Budgets, Salary and Income 22 (1983).
N/A =  not applicable.
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T ablb 3: Research Findings on the Salary Effect of Tcnclicr Uargaining by Scope of Oata
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study and tho estim ated salary  effect of collective bargaining (the 
percentage figure). In all such studies bu t one the findings are s ta tis ­
tically insignificant—neither positive nor negative effect is found.75 
These findings, while subject to the criticism th a t they do not cap­
ture the particular effects of bargaining in local d istricts,76 are quite 
suggestive. These studies a tte m p t to control for the degree of collec­
tive bargaining th a t occurs in particular states, either by s ta tis ti­
cally adjusting fcr the level of bargaining or by establishing a  sam ­
ple of sta tes w ith “ intensive” bargaining experience. If collective 
bargaining produces a  significant salary effect one would expect to  
discover it in those sta tes where bargaining is widespread. The^e is 
simply no evidence of such an effect.

The results from state-level studies are largely confirmed by 
studies of school district com pensation (the in tra- and in ter-state 
segments of Table 3), although these more particularized measure­
ments often reveal a  m odest salary  effect. Examining a  diverse sam ­
ple of school districts, these studies report either no significant bar­
gaining effect or an effect averaging approxim ately four percent in 
overall salary levels. The sim ilarity  in sta te  and district level find­
ings is notew orthy given the  potential of the la tte r group to control 
better the “spillover” effects th a t may occur in s ta te  sam ples.77

75. See Balfour, More Evidence that Unions do not Achieve Higher Salaries for Teach­
ers, 3 J. Collective Negotiations in the Pub. Sector 289 (1974); Brown, Have Collective 
Negotiations Increased Teachers' Salaries? /I Comparison of Teachers' Salaries in Slates With 
and Without Collective Bargaining Laws for Public School Personnel, 1961-1971, 4 J. Collec­
tive Negotiations in the Pub. Sector 53 (1975); Kasper, The Effects of Collective Bargain­
ing on Public School Teachers' Salaries, 24 INDUS. & Lab. Rel. Rev. 57 (1970); Mitchell, The 
Impact of Collective Bargaining on Compensation in the Public Sector, in Public-Sector Bar­
gaining 118 (B. Aaron, J. Grodin & J. Sterns eds. 1979); Smith, Have Collective Negotiations 
Increased Teachers' Salaries?, Phi Delta Kappan, Dec. 1972, at 268; Wynn, The Relationship 
of Collective Bargaining and Teacher Salaries 1960 to 1980, Phi Delta Kappan, Apr. 1981, at 
237. Both Brown and Wynn fail to use regression analysis, which is the only research design 
that can systematically control for the numerous variables that might produce a spurious 
result. They are included for purposes of illustration. See generally Bloch & Kuskin, Wage 
Determination in the Union and Nonunion Sectors, 31 Indus. & Lab. Rel. Rev. 183 (1978); 
Fogel & Lewin, Wage Determination in the Public Sector, 27 Indus. & Lab. Rel. Rev. 410
(1974); see also Fisher, Multiple Regression in Legal Proceedings, 80 Colum. L. Rev. 702 
(1980).

76. Research on the impact of collective negotiations upon teacher salaries adopting 
state-level observations is subject to the criticism that teacher wages are determined, with the 
exception of Hawaii, at the school district level rather than at the state level. Thus, state-level 
observations can obscure much of the intrastate diversity in teacher salaries. The use of state- 
level averages fails to take account of a large number of factors such as teacher experience, 
school district tax base and the local labor market structure that may eUect teacher salaries in 
a particular school district. For a listing of variables that could influence teacher pay, see 
Lipsky, supra note 74, at 33.

77. Studies of the effects of bargaining on teacher salaries at the school district level 
can incorporate either an interstate or intrastate sample of districts. The advantage of an
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The only study  to show a  substantial salary effect resulting 
from teacher unionism is based on survey d a ta  involving individual

interstate sample is reduction in the problem of "spillover." "Spillover" refers to the benefits 
conferred on non-bargaining employees by the indirect influence of bargainir ? agreements in 
proximate school districts. Where "spillover” occurs, there will be an underestimate of the 
bargaining, effect if organized and unorganized teachers’salaries in the same geographic local- 
are compared. "Spillover” is more likely to occur, obviously, when districts within the same 
state are compared. Intrastate comparisons have beneficial features, however, since they re­
duce the likelihood that legal and other environmental variables will differ. Interstate com­
parisons art! subject to this latter problem and thus tend to confound effects.

To some extent, the Endings of the school district studies of bargaining reflect these 
sampling concerns. All four studies using interstate samples found some significant bargaining 
effect associated with teacher salary awards. A. Gustman & M. Secal, The Impact op 
Teachers’ Unions (1976) (although most bargaining variables were insignificant, MA maxi­
mum salary increased by 4.7% in 1971-72 under "comprehensive" agreements); Baird & 
Landon, The Effects of Collective Bargaining on Public School Teachers' Salaries: Comment, 25 
Indus. &Lau. Rel. Rev. 410 (1972) (negotiations added 4.9% to minimum teacher salary in 
1966-67); Schmenner, The Determination of Municipal Employee Wages, 55 Rev. Econ. & 
Statistics 83 (1973) (presence of a bargaining agreement added 6.8-9.3% to (he minimum 
teacher salary during the period 1967-70); Thornton, The Effects of Collective Negotiations on 
Teachers' Salaries, 11 Q. Rev. Econ. & Bus. 37 (1971) (presence oi a collective bargaining 
agreement added from 1-4% to teacher salaries during 1969-70, except at MA maximum 
where the effect was 28.8%). Although these studies adopted different measures of salary, and 
their estimates varied considerably, the bargaining effect was generally larger than 4%. How­
ever, the problem of matching school districts in different states requires cautious interpreta­
tion of this conclusion. Moreover, these findings may be somewhat unrepresentative 33 all 
these studies compared large city school districts. Such districts constitute a minority of all 
school districts in the nation. See Digest of Educational Statistics, supra note 17, at 61.

fn comparison, the seven studies that adopted intrastate samples of school districts 
produced mixed results. Often they failed to find a significant bargaining effect, and where the 
effect was significant, its magnitude was, with few exceptions, in the 1-3% range. C. Rhemus 
& E. Wilner, The Economic Results of Teacher Bargaining: Michigan’s First Two 
Years (1968) (the bargaining effect estimated at 6% on average for the two years 1966-68); J. 
Treact, R. Harris, & C. Blake, Salaries, Strikes, Shutdowns, Split Shifts and Col­
lective Bargaining in Ohio Public Schools (1974) (most bargaining effect estimates were 
insignificant, but a bargaining contract may have added up to 2.6% to average school district 
salary in 1970-71); Chambers, The Impact of Collective Bargaining for Teachers on Resource 
Allocation in Public School Districts, 4 J. Urban Econ. 324 (1977) (negotiations added up to 
6% to minimum teacher salary in California school districts in 1970-71); Frey, Wage Determi­
nation in Public Schools and the Effects of Unionization, in Labor and the Public and Non- 
profit Sectors 183 (D. Hamermesh ed. 1975) (most bargaining effect estimates were insignif­
icant, but negotiations may have added up to 1.4% to salary in New Jersey school districts 
during the period 1969-70); Gallagher, supra note 33 (a bargaining contract added 1.3-4.5% * o 
salary levels in 1973-74); Hall & Carroll, The Effects of Teacher Organizations on Salaries and 
Class Size, 26 Indus. & Lab. Rel. Rev. 834 (1973) (a bargaining contract added 1.8% to 
average district salary in Cook County school districts in 1968-69); Lipsky & Drotning, The 
Influence of Collective Bargaining on Teachers' Salaries in New York State, 27 Indus. & Lab. 
Rel. Rev. 18(1973) (a bargaining contract may have added up to 3% to salary levels in 1967- 
68); Zuelke &. Frohreich, The Impact of Comprehensive Collective Negotiations on Teachers' Sal­
aries: Some Evidence from Wisconsin, 7 J. Collective Negotiations in the Pub. Sector 
(1978) (most estimates insignificant, but some small negative bargaining effects in 1972-73). .-Vs 
it is probable that intrastate samples ot school districts are contaminated by "spillover ef­
fect, these studies may underestimate the impact ot collective bargaining upon teacher sala-
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teachers scattered throughout the country .78 There are a num ber of 
methodological problems v/ith this research, not least of which is its 
failure to control for several s tructu ra l, political and environm ental 
variables. Failure to control for these variables likely produces an 
appreciable overestim ation of the salary effect.79 Nevertheless, this 
research, as well as other current research in the non-educational 
public sector, suggests th a t unions m ay have slowed the process of 
salary erosion during recent periods of high inflation,80 even if they 
have not secured much m easurable im provem ent in teachers’ real 
salaries.

F urther perspective on these findings is provided by examining 
the wage effect of private sector collective bargaining. A fairly ex­
tensive body of research in this sector suggests an overall wage effect 
in the range of fifteen to  twenty-five percent.81 M easured against

ries. But when coupled with the Endings concerning interstate studies, these are the strongest 
and most consistent evidence for a bargaining effect, albeit of a modest nature.

78. Baugh & Stone, Teachers, Unions, and Wages in Ihe Late 1970s: Unionism Now 
Pays, 35 Indus. & Lab. Rel. Rev. 388 (1982) reprinted in R. Eberts & J. Stone, Unions and 
Public Schools 73-81 (1984) (salaries demonstrated a union effect of 7% in 197-1-75, and 
21% in 1977-78 in a cross section analysis of a national sample of teachers, and 4% [but insig­
nificant) and 12% for the corresponding longitudinal analysis); Holmes, Effects of Union Activ­
ity on Teachers’ Earnings, 15 Indus. Rel. 328 (1976) ("any form of union activity" added 7% 
to Oklahoma teachers in 1974-75 in a cross-section analysis.).

In all studies, longitudinal (or "before-and-after”) data are probably more reliable than 
cross-sectional data. Longitudinal analyses enable the researcher to control for prior salary 
levels, and thus measure the actual effect on salaries resulting from union membership or col­
lective bargaining. In other words, cross-sectional analyses that only examine salary levels at 
one point in time must be treated with special care as they may overestimate the bargaining 
effect by attributing existing differences in wages, explainable by other factors, to collective 
bargaining. In accord with this argument, Baugh and Stone’s estimations are significantly 
lower for their longitudinal than their cross-sectional analysis. Baugh & Stone, supra, at 371. 
Only two other regression studies of the bargaining effect employed longitudinal data: Frey, 
supra note 77; Schmenner, supra note 77.

79. Baugh and Stone’s data are taken from the Current Population Survey (CPS), a 
stratified and random sample of about 58,000 households conducted monthly by the U.S. Bu­
reau of Census. Baugh & Stone, supra note 78, at 370. CPS data, however, fail to control for a 
range ot variables including district size, ability to pay, and willingness to pay. Omission of 
these variables from its analysis will likely result in an ocerestimalion ot the bargaining effect. 
See Delaney, Strikes, Arbitration, and Teacher Salaries: .4 Behavioral Analysis, 36 Indus. & 
Lab. Rel. Rev. 431, 444 n.49 (1983). Particularly problematic is the absence of control over 
the school district’s ability to pay, Both our research, and others', reveals that the most signif­
icant determinant of salary levels is a district’s financial strength. See infra note 308.

80. See R. Freeman, supra note 41, at 27 (organized teachers employ their collec­
tive power in a weak labor market "to offset some downward pressure on wages”).

81. The average private sector union wage effect is generally considered to have 
boosted its members' wages by 20%. See D. Mitchell, Unions, Wages and Intlation 112 
(1980). Some commentators, however, consider that the wage differential may now be on the 
order of 25-30% for some parts of the private sector. See R. Freeman &. J. Medoef, WilvtDo 
Unions Do? 53 (1984); D. Mitchell, supra, at 214. For reviews of the extensive literature on 
the private sector union effect on wages, see R. Freeman & J. Medoff, supra, at 43-61;

1
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such success in the  private sector, teacher collective bargaining has 
produced minimal economic results, which m ay belie the suggestion 
tha t public school employers are unable to  counter the bargaining 
power of unions.82 In  any event, there is good reason to doubt tha t 
collective reasoning alone can provide public school teachers with 
sufficient leverage, to restore salaries to  a  com petitive level in the 
labor m arket;83 •

2 . INTERPRETING THE EVIDENCEJ

W hy has collective bargaining failed to produce the salary infla­
tion th a t com m entators like W ellington and W inter foresaw? One 
plausible explanation is th a t m ost s ta tes  have denied teachers the 
right to strike, which W ellington and W inter viewed as a substantial 
component of public em ployees’ bargaining leverage.84 W ithout 
this leverage, teachers lack full power to  exploit their allegedly 
favorable m arket position. U nder this view, teacher collective bar­
gaining has been b u t a s tun ted  version of private sector bargaining 
and predictably, could not m atch  private sector achievements.

Research on th e  effects'of public employee strikes is surprisingly 
limited, and thus one can offer only informed speculation as to the 
im portance of the righ t to  strike . Nonetheless, both the available 
evidence, and the  consensus of labor com m entators, indicate th a t 
the strike leverage of public employees has been considerably over­
stated . For example, a  review of average salary rates in those states 
wh?"e teacher strikes are perm itted  reveals no appreciable salary in­
flation.85 A recent quan tita tive  analysis of teacher salaries in states

Mellow, Unionism and Wages: A Longitudinal Analysis, 83 Rev. Econ. & Statistics 43 
(1931); Parsley, Labor Union Effects on WageGoins: A Survey of Recent Literature, 18 J. Econ. 
Lit. 1 (19S0). For commentaries on the relative salary effects of unions in the public and 
private sectors, see R. Freeman, supra note 41, at 30-35; Shapiro, Relative Wage Effects of 
Unions in the Public and Private Sectors, 31 Indus. Sc Lab. Rel. Rev. 193 (1978).

82. For other reviews of teacher salary studies finding no substantial union effect, 
see A. Cresswell & M. Murphy, supra note 25, at 448-52; Lipsky, supra note 74.

83. The Carnegie Report, lor example, recommended that “as a national goal, salary 
averages for teachers be increased by at least 25% beyond the rate of inflation over the next 
three years, with immediate entry-level increases." Carnegie Report, supra note 2, at 163 
(emphasis added). A comparison ot entry salary levels for teachers and professions requiring 
similar education reveals the magnitude of the salary increases necessary to achieve parity. 
See Table 2, supra following note 74. Sec also Odden, Financing Educational Excellence, PHI 
Delta Kappan, Jan. 1984, at 311, 314 (estimating a cost of S20 billion to restore teachers 
salaries to a competitive position).

81. See supra note 72. .
85. See, e.g.. Table 6, infra following note 262. Based oa salary data contained in 

National Educ. Ass’n Research, Estimates of School Statistics (rev., as of June, 19S4) (un­
published) we calculated the average annual rate of salary increase in states where there is a
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affording the right to strike, furtherm ore, yielded inconsistent re­
sults on the question w hether teacher strike activity  produces a  s ta ­
tistically signiflcant salary effect.86

Perhaps more indicative, if less rigorous in methodology, are 
the estim ates of those who have observed the evolution of public 
sector bargaining during the past decade. The consensus of opinion 
is th a t: 1) the effects of strike activ ity  are highly inconsistent;87 2) 
public and political resistance to strike pressure has increased dra-

legal or de facia right to strike, for the period 1976-83. See Delaney, supra note 79, at 444. The 
following summarizes the results:

197G-S3 Average Annual Salary Increase
Jurisdiction (in pcrcenl)
Nation 6.23
All Strike States 6.35
Alaska 7.00
Hawaii 5.85
Montana 7.83
Oregon 6.96
Pennsylvania 6.55
Vermont 4.50
Ohio (de facto) 6.23 ‘
Illinois (dc facto) 5.96
Michigan (dc facto) 6.24

Because these figures do not control for significant causal variables within each particular 
state, they are merely estimates of the effect of the right to strike. See supra note 76. But the 
proximity in salary rates between strike states and the national average suggests there is no 
strong or consistent effect on salaries.

86. See Delaney, supra note 79. Delaney employed two different regression models 
to measur e the effects of strike activity. One revealed that strikes are employed defensively to 
prevent salary erosion relative to districts within the same jurisdiction, but that this does not 
result in higher salaries in districts where strikes took place. Id. at 442. Delaney’s second 
model found that strikes produce "a generally positive effect on teacher salaries"; but due to 
methodological problems in the second model, Delaney could not conclude that strikes inflate 
salaries. Id. at -143.

By comparison, Delaney found, based on a national sampling of teachers' salaries, that 
the availability of either the right to strike or binding arbitration has a positive effect on teach­
ers' salaries. Id. at 444-45. This result is unreliable, however, because it fails to control for 
crucial variables like a school district's financial ability, and historical salary levels (which 
might indicate that high salaries in a state preceded implementation of strike or arbitration 
laws). See infra note 257. Delaney's classification scheme is also flawed, since, for example, he 
includes Connecticut in his sample of arbitration states for a period prior to adoption of arbi­
tration in Connecticut; and he includes Minnesota in his sample of strike states even though 
binding arbitration is an alternative to strikes there. Compare Delaney, supra note 79, at 
444-15 with supra note 51.

Delaney’s inability to find a strike effect on salaries is not surprising. As Delaney ob­
serves regarding past empirical research, "Isjome public sector studies have found a positive 
effect of strike use on outcomes but others have not, whereas studies of the private sector have 
consistently found a positive effect." Delaney, supra note 79, at 435 (other research cited).

S7. See, e.g., L. McDonnell & A. Pascal, supra note 47, at 64-65; Kochan, Dynam­
ics of Dispute Resolution in the Public Sector, in Public-Sector Bargaining 150 (1979) [here­
inafter cited as Kochan, Dispute Resolution]; Kochan, supra note 41, at 166.



matically since the early days of collective bargaining;88 and 3) with 
increasing frequency, strike action is resorted to as a  defensive mea­
sure by public employee unions.89 Furtherm ore, the political activ­
ity  of public employee unions in recent years indicates th a t union 
leaders no longer regard strikes as a source of substantial bargaining 
leverage; during the 1970’s there was a decided decline in union sup­
port for the right to  strike and a sharp increase in support for alter­
natives like binding arb itra tion .90

Thus, contem porary experience with public employee strikes 
provides little  support for the claim th a t the strike is a powerful 
weapon in local governm ent bargaining. Our contention, moreover, 
is th a t the political and economic forces a t work in educational col­
lective bargaining lim it the power of teachers’ unions, regardless of 
w hether the right to  strike is recognized. A consideration of these 
forces suggests th a t the basic m arket paradigm  of com mentators 
like W ellington and W inter was an inapposite description of labor 
relations in public education, w hatever its strengths in describing 
such relations in o ther segments of the public sector. In particular, 
this paradigm failed to account for the evolving characteristics of 
the teacher labor m arket, the limited political base of public educa­
tion, and the virulence of local fiscal conservatism.

A significant com ponent of the theory th a t teachers’ unions 
have undue bargaining leverage is the presumed monopoly power of 
public school teachers. As stated  by Professors W ellington and 
W inter:

[BJecause the demand for education is relatively inelastic, teachers 
rarely need fear unemployment as a result of union-induced wage in­
creases, and the threat of an important nonunion rival (competitive pri­
vate schools) is not to be taken seriously so long as potential consumers 
of private education must pay taxes to support the public school sys­
tem.91

The monopoly aspect of public school education, however, 
sta tes bu t one side of the employment equation. In times of decreas­
ing em ployment alternatives, public school employers can exercise 
“ m onopsony” 92 pow er over teachers, thus off-setting (if not

88. See, e.g., A. Cresswell & M. Murphy, supra note 25, at 364; Feuille, supra note
48, at 67-68; Kochan, Dispute Resolution, supra note 87, at 169; Olson, The Use of the Legal
Right to Strike in the Public Sector, 33 L.'J3. L.J. 494, 495-96 (1982).

89. See, e.g., Kochan, Dispute Resolution, supra note S7, at 168. See also supra 
note 86.

90. See infra text accompanying notes 203-09.
91. The Unions and the Cities, supra note 40, at 30,
92. Monopsony power is based on the degree to which a public school employer (or 

employers) provides the only practical employment opportunity for teachers, thus enablir

W ISCONSIN  LAW REV IEW



1984:1573 Collective Bargaining in  the Public Schools 1601

overwhelming) the claimed monopoly power of teachers. While 
Wellington and W inter recognized the possibility of such monop­
sony power, they discounted it  because they presumed th a t “ to the 
e x te n t . . . m ost public employees work in urban areas . . . there 
may often be a  num ber of substitu tab le  and competing private and 
public employers in the labor m arke t.” 93

Conditions throughout the  past decade indicate th a t employ­
m ent opportunities for teachers have diminished dram aticaljy since 
the above-quoted statem ent was made. D uring the 1970’s, public' 
school enrollments declined by more than ten percent and the de­
mand for teachers dropped by more than tw enty percent.04 A t the j 
same time, the supply of newly-qualified teachers remained rela­
tively large—so large, in fact, th a t in 1979 less than fifty percent of 
these teachers acquired full-tim e teaching positions.95 N ot only 
were positions for recent graduates declining, but m any school dis­
tricts found it necessary to reduce the size of the existing teaching 
staff.96

Therefore, the contem porary labor m arket for teachers has 
been characterized by an oversupply of applicants for low-salaried 
en try  positions.97 In such a  m arket, the employment options of 
those teachers who wished to  rem ain in the profession were few. 
Consequently, it is more likely th a t an employer’s monopsony 
rather than  an employee's monopoly prevailed in public education. 
Research on compensation levels in school districts with monopsony 
power largely confirms the thesis th a t  school employers will exercise 
th a t power to  constrain salary  increases.98

the employer to exercise greater choice in setting the salaries of the teaching staff. Most re­
search on the monopsony effect supports the theory that school employers with monopsony 
power suppress compensation levels. See, e.g., Baird & Landon, supra note 77; Delaney, supra 
note 79, at 442; Landon & Baird, Monopsony in the Market for Public School Teachers, 51 Ail. 
Econ. Rev. 966 (1971). But see Thornton, The Effects oj Collective Bargaining on Public School 
Teachers' Salaries: Reply, 25 Indus. & Lab. Rel. Rev. 417 (1972).

93. The Unions and the Cities, supra note 40, at 18; accord Structuring Collective 
Bargaining, supra note 40, at 823.

94. See Condition of Education, supra note 64, at 85-86.
95. See id. at 76, 98.
96. See id. at 86,100.
97. Because of the prevalence of a salary schedule in which salaries increase with 

seniority, see infra text accompanying notes 156-59, new teachers enter teaching at low salary 
levels while senior teachers usually must be compensated according to their level of experi­
ence. The absence of “Qoating" compensation levels, accordingly, will place greatest limita­
tion on the mobility of experienced teachers. This phenomenon is illustrated by the fact that 
the average teacher’s tenure in a school system increased during the period from 1971 to 1981 
from five to nine years. See Status, supra note 27, at 15.

98. See supra note 92. There is a disquieting aspect to this cost constraint, however,
as there has been a continual decline in the qualifications (as measured by aptitude tests) of
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An even stronger objection to the monopoly power theory of 
unionized teachers is suggested by an analysis of the political base of 
public education. The principal consumers of educational services, 
exclusive of non-voting pupils, are the parents of those p u p ils ."  
Current estim ates indicate th a t such consumers comprise less than 
twenty-five percent of the voting public.100 Moreover, a growing 
percentage of th is consumer group consists of parents from low in­
come levels, who historically refrain from' active participation in 
voting .101

A t the same time, non-consumers of public education are re­
quired to share its costs, and are perm itted to participate in local 
school funding decisions.102 Obviously, this segment of the electo­
rate has less to gain from a  better-paid teaching staff and less to lose 
if educational services decline—or are cut off through strike activity. 
The alleged monopoly power of teachers, accordingly, has little rele­
vance to  this large segm ent of the electorate; sta ted  simply, union­
ized teachers lack practical leverage over most voters and taxpayers.

Professor Summers, in an article th a t challenges the monolithic 
view of public employee unions, has observed the im portance of the 
non-consumer’s vo te  when a “special purpose” governm ent like 
school d istric t is involved. To the extent, th a t non-consumers “vote 
their pocketbooks,” special purpose governments m ay be a t  consid­

both those who enter nnd remain in teaching. For evidence of the declining qualifications of 
those entering teaching, see Vance & Schlechtv, The Distribution oj Academic Ability in the 
Teaching Force: Policy Implications, Phi Delta Kappan, Sept. 1932, at 22; Carnegie Re­
port, supra note 2, at 171 ”72. For evidence of the declining qualifications of those remaining in 
teaching, see Kerr, Teaching Competence and Teacher Education in the United States, 84 
Teachers C. Rec. 525, 528-29 (Spring 1983); Schlechty & Vance, Do Academically Able 
Teachers Leave Education? The North Carolina Case, PHI Delta Kappan, Oct. 1981, at 106. 
For evidence on the correlation between attrition in the teaching force and low salaries, see 
Chapman & Hurtheson, Attrition from Teaching Careers: .4 Discriminant Analysis, 19 Ail. 
Educ. Rep. J. 93,102-04 (1982).

99. See Guthrie, Emerging Politics of Educational Policy, 3 Educ. Evaluation AND 
Policy Analysis 75 (1981); Summers, supra note 57, at 1169.

100. See Guthrie, supra note 99, at 76; accord Yudof, Legalization of Dispute. Resolur 
lion, Distrust of Authority, and Organizational Theory: Implementing Due Process for Students 
in the Public Schools, 1981 Wis. L. Rev. 891.

101. See Yudof, supra note 100; accord Schools in Conflict, supra note IS. at 250: 
Kirst & Garms, The Political Environment of School Finance Policy in the 19S0s■ in SCHOOL 
Finance Policies and Practices: The 1980s: A Decade or Conflict 47,4S-19 (J. Guthrie 
ed. 1980).

102. The population of non-consumers consists of those without school age children-— 
senior citizens, for example—and those with children in private schools. It is generally agreed 
that the population of non-consumers will continue to increase during the coming years, an 
that the population of consumers will increasingly consist of those low-incotne parents with a 
history of non-involvement (or ineffective involvement) in the political process. See authori­
ties cited supra note 101.
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erable disadvantage in the political process.103 Studies of school 
bond referenda confirm th a t the non-consumers’ vo te  is different 
from tha t of the parents of school-aged children. Thus, those who 
are elderly, those who have no school-aged children, and those who 
have children in parochial schools are consistently less supportive of 
public school spending increases.104

Therefore, the narrow base of political support for public educa­
tion suggests th a t teachers’ unions have monopoly power over only 
a fraction of the  public, and th a t non-consuming taxpayers hold a t  
least a numerical edge in the political process. Another aspect of 
public school funding which exacerbates the problem is the sheer im ­
pact and visibility of the school budget. In  their analysis of union 
political leverage, Professors Wellington and W inter minimized the 
likelihood of a  negative public reaction to  a  costly wage settlem ent 
because “ the delayed effect of a particular settlem ent on an  already 
incomprehensible municipal budget or tax  structure is rarely  a  m a t­
ter of high visibility. . . 105 While th is m ight ap tly  describe the
effect of wage settlem ents for certain public employee groups, i t  does 
not seem characteristic of those for public school teachers.

As previously mentioned, the public school budget is the largest 
expense of local government, and the principal com ponent of th a t 
budget is the instructional salary account.106 The school budget, 
furtherm ore, draws heavily on the local property tax, which is al­
ways a  “sensitive political issue for every homeowner.” 107 Perhaps 
more im portant, fiscally conservative forces in m ost s ta tes  have leg­
islated a variety  of public referenda requirem ents for school bonds

103. Professor Summers explains this point as follows:
The advantage enjoyed by employees in a single purpose district may be more than 
offset by the untempered opposition of those taxpayers who End little actual or 
psychic value for themselves in school expenditures and who therefore count the en­
tire district tax as a loss. If this group is politically dominant, then budget con­
straints will press parents to oppose higher salaries as an alternative to reducing the 
number of teachers or failing to replace old equipment.

Summers, supra note 57, at 1169-70; accord Bernstein, supra note 53, at 46-1-65. Notwith­
standing Professor Summer's insight on the unique problems of the school district, his impres­
sion was that consumers and non-consumers (or users and non-users as he termed them) had 
relatively equal political strength. See Summers, supra note 57, at 1170. On this point, obvi­
ously, we disagree with Professor Summers.

104. See H. H amilton & S. Cohen, Policy Making by Plebiscite: School Refer­
enda 181-83 (1974): "The age, parental status, and religious preference of voters are of ex­
traordinary significance for school referenda." Id. at 183.

105. Structuring Collective Bargaining, supra note 40, at SOS.
106. See supra notes 64-65 and accompanying text.
107. Summers, supra note 57, at 1171. See supra note 65; see also infra note 108.
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and school tax ing .108 These requirements insure th a t school budget­
ary decisions are scrutinized w ith some regularity by the public. The 
effect of these referenda can be dram atic, as is evidenced by a drop in 
school bond approval rates from eighty percent to under fifty per­
cent between the years 1962 and 1974.100

The political vulnerability of public education underscores the 
schools’ continual need to retain the support of public opinion. Com­
m itm ent to this m ost costly local service depends on the commu­
n ity ’s perception th a t the intangible and indirect benefits of public 
education are in the  greater public g ,o d .no At the tu rn  of the cerl- 
tury, school adm inistrators achieved a  significant victory when they 
‘‘depoliticized” public education by removing it from the control of 
general m unicipal governm ent.111 Until recent decades, the schools 
were more or less successful in eliminating partisanship, and con­
tro v ers ia lly , from the processes of educational policymaking. Insu­
larity  from the political world assured a steady, if no t spectacular, 
level of public suppo rt.112

This insularity has been a  principal casualty of contem porary 
social struggles. In  recent decades, the schools have been ordered,

108. Sec H. Hamilton & S. Cohen, supra note 10-., at 2-8. Professors Hamilton and 
Cohen surveyed the variety and frequency of bond, tax levy , and school budget elections in 
the states. School bond elections are required in all but three states, and tax levy or school 
budget elections occur in 27 states. Id. at 3. The authors attribute these school referenda 
mechanisms to "conservative political forces" whose "purpose was to inhibit bond issues by 
requiring referenda and to clamp a fight lid on tax rates by state law.” Id. at 3, 5.

Most of the referenda measures discussed above have been in existence throughout this 
century. Id. at 3. In the 1970's, however, new spending limitation movements spread through­
out the states and succeeded in an estimated 25 states. See Guthrie, United Stales School Fi­
nance Policy 1955-1980, in SCHOOL FINANCE POLICIES AND Practices 3, 26-27 (J. Guthrie ed. 
1980). The property tax was a principal object of the spending-limitation movement, and 
resulted in such dramatic taxation coups as California’s "Proposition 13” and Massachusetts 
"Prot o^Hon 2 1/2" at 27. See also Schools in Conflict, supra note 18, at 245-47.

Se> ’15 in Conflict, supra note 18, at 166-68. The referenda approval rote 
has 1). •i.-r. since the mid-1970’s. See N.Y. Times, Feb. 28, 1984, at C6, col. 1.
Wirt a. ' . »e that the approval rate for bond referenda may overstate the success
rate of Swhocl Euauce, since it does not account for approval rates of local tax levies and school 
budgets; moreover, the success rate for referenda does not indicate whether school authorities 
have responded to fiscal conditions by seeking fewer, and smaller, funding increases. Schools 
in Conflict, supra note IS, at 166.

110. Eliot, supra note 7, at 1042;
[I]f we were required to give one general explanation o t  the behavior of professional 
educators, we might frame it in terms of a ceaseless search for funds. Here may well 
be the basic reason why educators react so emotionally to criticism: any adverse 
criticism may make it harder to raise money.

111. See H. Tucker & L. Zeicler, Professionals Versus The Public: Attitudes, 
Communication and Response in School Districts 9 (1980); Boyd, The Public, The Profes­
sionals. and Education Policy Making: Who Gortrns?. 77 Teachers C. Rec„ 539, 543 (1976).

112. Schools in Conflict, supra note 18, at 182.
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literally, into the forefront of significant political causes, no t least of 
which were attem pts to end racial discrim ination, to rectify eco­
nomic inequalities, and to impose legal restrain ts on the exercise of 
governm ental au th o rity .113 M uch—probably too much—has been 
asked of the schools, and this expanded social mission has not only 
increased the com petition for school monies, it has diminished com­
m unity consensus about and com m itm ent to  public education.

The erosion of support for public education is also a by-product 
of increased demands for "accoun tab ility .'’ By several measures, 
the steady increase in general school expenditures has not produced 
returns: the test performances both  of studen ts and teachers have 
declined.114 The response of the  public and politicians has often 
been to demand accountability legislation while opposing fu rther in­
creases in school taxes.115

Finally, the limited achievem ents of teacher bargaining m ust be 
interpreted in the context of a weak economy and a flourishing grass­
roots fiscal conservatism. Statew ide referenda like Propositions 
“ 13” and “2 1 /2 ” illustrated an alm ost singleminded com m itm ent to 
fiscal containm ent policy.116 Confronted w ith more palpable de­
m ands in the "essential” services—fire protection, san itation  and 
road maintenance—local governm ent could better resist teachers’ 
dem ands for higher salaries (where increm ental increases had sub­
s tan tia l budgetary im pact b u t small promise of better services).
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113. See, e.g., Milliken v. Bradley, -133 U.S. 267 (1977); Goss v. Lopez, -119 U.S. 565 
(1975) (due process); Brown v. Board of Education, 347 U.S. 483 (1954) (school integration); 
Serrano v. Priest, 5 Cal.3d 584, 487 P.2d 1241, 96 Cal. Rptr. 601, cert, denied, 41' U.S. 907 
(1971) (equal funding of education); Horton v. Meskill, 112 Conn. 615, 376 A.2d 259 (1977). 
Sec generally D. Ravitch. supra note 60, at 323-24:

So customary was it to criticize the public schools. . . that it was easy to forget tre 
ways in which the schools had been amazingly successful. Americans had long ago 
decided, without too much discussion of the matter, that education would be the best 
vehicle through which to change society. The attack against racial segregation, char­
acteristically, was fought out in the schools, and the dismantling of the racial caste 
system began in the schools and spread to other areas of American life. More than 
any other institution in American society, the schools became the means through 
which the goal of equity was pursued.

114. See Report of the Advisory Panel on the Scholastic Aptitude Test Score 
Decline, On Further Examination 6 (1977) [hereinafter cited as On Further Examina­
tion); Condition of Education, supra note 94, at 110; see also supra note 98,

115. Public opinion surveys show that opposition to school t-x increases has grown 
from 49% of those responding in 1969, to 60% of those responding in .981. (This percentage 
declined to 52% after release of the reform reports in 1983). See Gallup, The 15th Annual 
Gallup Poll of the Public's Attitudes Toward Public Schools, Phi Delta Kappan, Sept. 1983, at 
33,37. On the state legislatures’ attempts to improve school eiEciency through accountability 
laws, see D. Ravitch, sup-,a note 60, at 315-16 (19SL See also Haney & Madaus. Making 
Sense of the Competency Testing Moeement, 48 Harv. Educ. Rev. 462 (1978).

116. See supra r.ote 108.

§*■
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M oreover, the organizational power of teachers remained highly dif­
fused on the issue of salaries; unlike the more successful industrial 
unions, teachers’ unions fought continual small battles a t the local 
governm ent level.117 Thus, in salary  negotiations teachers could sel­
dom summon their quite considerable collective political strength, 
which had proved to  be formidable in s ta te  and federal legislative 
b a ttle s .118

In sum m ary, a detailed exam ination of the employment, fiscal 
and political aspects of public education reveals effective checks on 
the economic bargaining power of organized teachers.119 Of course, 
some of these aspects may change in years to come. A mild teacher 
shortage should appear by the end of this decade,120 and public mis­
givings abou t the  wisdom of salary  increases m ay dissipate in she 
light of national reform efforts.121 B ut certain constraints on bar­
gaining—perhaps the  more im portant ones—could endure. Thus, 
s ta te  and local governm ents will continue to  operate within limited 
budgets, w ith little  prospect of significant federal aid for educa­

117. One comentator discusses this point as follows:
Teacher unions, for the most part, prefer to assert their influence at one central loca­
tion rather than to negotiate with a large number of small districts. Unions gain 
strength fr.m centralization and naturally oppose plans that allow districts to estab­
lish separate policies affecting teacher responsibilities, class size, and other working 
conditions. Finally, because major interest groups typically are organized on a city- 
wide basis, their ability to influence policy would diminish if decision-making power 
were less concentrated.

Project, supra note 16, at M89. As a general matter, most unions prefer a centralized bargain­
ing structure incorporating bargaining units that are coextensive with the product or labor 
market. See T. Kochan, Collective Bargaining and Industrial Relations 8-1-123 
(1980); Weber, Stability and Change in the Structure of Collective Bargaining, in Challenges 
to Collective Bargaining 13 (L. Ulman ed. 1967).

118. See McDonnell & Pascal, Organized Teachers and Le d Schools, in Government 
IN the Classroom 33 (M. Williams ed. 1978) (teacher unions are among the most powerful 
lobbies at the state level); D. Ravitch, supra note 60, at 315 (political influence of National 
Education Association in securing establishment of the U.S. Department of Education).

119. This conclusion is also supported by research into community school districts: 
[0]ur data sugcest that the union-domination assertion is essentially wrong. Rather 
than creating unstoppable political power, we found labor relations problems to be 
associated with a growth in overall dissatisfaction with the public schools and conse­
quent public toughness toward both unions and schools. The need for public support, 
the inability to substitute capital investment for labor, and the difficulty in linking 
investment costa to ultimate educational dividends has meant that public sector un­
ions are quite vulnerable politically as a symbolic focus for dissatisfaction.

Mitchell, Kerchner, Erck &. Pryor, The Impact of Collectice Bargaining on School Management 
and Policy, Am. J. of Educ. 147,153 (1980-81).

120. See Condition of Education, supra note 64, at 4; N.Y. Times, June 24.1984, 
at 2-1E, col. 1.

121. See supra note 115.
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tion .122 In addition, the population of public education's consumers 
may suffer further decline, particularly  if efforts to  privatize educa­
tion prosper.123 I t is even possible th a t the current interest in educa­
tional quality could worsen the political clim ate for school support: 
diagnosis of the m alady m ay lead to despair and abandonm ent if 
current reform efforts are no more productive than past ones.

In this uncertain political and economic environm ent, educa­
tors m ight wish to reappraise the current legal regime of collective 
bargaining with its emphasis on fractionated decisionmaking. Past 
experience suggests th a t greater centralization of educational policy 
may better insulate the schools from the dilemmas of local control. 
Accordingly, educators’ best labor strategy  m ay lie in centralized 
collective bargaining, or in the interm ediate step to centralization— 
binding arb itration . We shall examine such a strategy  in P a r t IV of 
this Article.

B. The Effect of Collective Bargaining On School Governance and 
Educational Policymaking

In devising public employee bargaining sta tu tes, the sta tes 
have relied extensively on private sector precedent. One prom inent 
example of this is the frequent adoption of private sector definitions 
of the scope of the du ty  to  bargain. These definitions typically ex­
tend the bargaining du ty  to all “ conditions of em ploym ent,” subject 
to the lim itation th a t m anagem ent need not negotiate m atters of 
“policy” th a t are central to the direction of the business enter­
prise.124 In  the field of public employment, these policymaking pre­
rogatives are preserved less for the sake of entrepreneurial freedom 
than for the m aintenance of political control over the provision of 
governmental services.

Labor critics have continually challenged the equation of the 
bargaining du ty  in the public and private sectors.125 Because of

122. See generally Clark &. Amiot, The Disassembling oj the Federal Education Role, 15 
Educ. & Urban Soc’Y 367 (1983); Clark, Asf.uto & Rooney, The Changing Structure of Federal 
Education Policy in the 1980's, Phi Delta Kappan, Nov. 1983, at 188; Dahl, Public Sector 
Bargaining Issues in the 1980’s: A Management View, 33 N.Y.ICont. on Labor 287,290-92 
(1980); Schuster, Out of the Frying Pan: The Politics of Education in a New Era, Phi Delta 
Kappan, May 1982, at 583.

123. See supra text accompanying notes 102-01.
124. See, e.g., Edwards, The Emerging Duly to Bargain in the Public Sector, 71 Mich. 

L. Rev. 885, 909 (1973): Sackman, Defining the Scope of Bargaining in Public Employment, 19
B.C.L. Rev. 155,173-78 (1977);sfe generally Pibreboard Paper Products Corp. v. NLRB. 379 
U.S. 203 (1961); NLRB v. Wooster Div. of Borg-Warner, 356 U.S. 342 11958).

125. See, e.g.. Summers, supra note 57, at 1192-97; Structuring Collective Bargaining, 
supra note 40, at 865-66.



structu ra l differences in the operation of the two sectors, it is al­
leged, public sector bargaining may result in union dom ination of 
the em ploym ent enterprise to a degree unknown in private industry. 
P rivate sector employers, critics contend, rarely bargain over the 
nature of the business enterprise or the product produced.126 And in 
those areas where bargaining does occur, m anagem ent closely scru­
tinizes the potential effect of contract proposals by the essential cri­
terion of entrepreneurs—business costs.127

By contrast, public sector bargaining is said to generate a  more 
expansive bargaining scope while sim ultaneously reducing the in­
centives of public employers to  resist union demands. Public em­
ployers, it is noted, frequently provide labor-intensive services (like 
education) which are fundam entally affected by labor policy.128 
M oreover, public employee bargaining often extends to a range of 
issues th a t have no direct and ascertainable economic cost. In  such 
situations, the  m ost powerful interest group aligned against em­
ployee unions—local taxpayers—will provide little coordinated re­
sistance to  union dem ands.129

126. Structuring Collective Bargaining, supra note 40. at 858.
127. Describing the private sector, Wellington and Winter observe:

From the employer’s point of view, most encroachments on what has been its unilat­
eral power to manage are measured on a single scale: their effect on costs. . . (T]'ne 
pressure on the employer, as an enterprise, is to resist any increase in cost and. ulti­
mately, it is hurt no more or less because that cost is extracted through inefficient 
work rules or high wages. Management resistance to union demands, therefore, will 
tend to force the union to make trade-offs based on those costs.

Id. at 857.
128. Id. at 859.
129. As noted by Wellington and Winter:

But, where a demand is viewed as involving essentially political costs, trade-offs are 
more difficult. . . Interest groups will exert pressure against union demands only 
when they are directly affected. Otherwise, they will join that large constituency 
which wants to avoid labor trouble. Trade-offs can occur only when several demands 
are resisted by roughly the same groups. Thus, budgetary demands can be traded off 
when they are opposed by taxpayers. But when the identity of the resisting group 
changes with each demand, political leaders may find it expedient to strike a balance 
on each issue individually, rather than as a part of a total package, by measuring the 
political power of each interest group involved against the political power of the con­
stituency pressing for labor peace. Expansion of the subjects of bargaining in the 
public sector, thcrefci a, may increase th" total quantum of union power in the politi­
cal process.

Id. at 858-59; accord Summers, supra note 57. at 1182. But see Edwards, supra note 124, at 
932-33 (rejecting any distinction in the bargaining scope for private and public sector 
employees).

Note also that Professors Wellington and Winter did not premise their objection to a 
broad scope of bargaining on the availability of the strike right. See, e.g., Structuring Cclkcuce 
Bargaining, supra note 40, at SGO.

W ISCO N SIN  LAW R E V IE W
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Thus, under the prevailing theory of public sector bargaining, 
employee unions are believed to be in a unique position to influence 
the management and direction of local public services. This concern 
over undue union influence in local government has special vigor in 
public education, which is characterized by a continuing struggle be­
tween local school governm ent and organized professionals. On one 
hand, the board of education symbolizes com m unitarian democracy 
in its purest form. Board members are neither professional politi­
cians nor professional educators, and they bring to school govern­
m ent a distinctly lay perspective.130 On the other hand, public 
school teachers (m ost of whom are w om en)131 suffer from a long his­
tory of unilateral school governm ent (run largely by m en)132 th a t 
has excluded them  from a participatory  role in educational policy­
m aking.133 Thus, since the advent of collective bargaining, union 
officials have declared their intention to improve teachers’ profes­
sional sta tus through greater autonom y from school m anagem ent 
and greater participation in school policym aking.134

Today, there is growing suspicion th a t organized teachers have 
prevailed in their struggle with local government and th a t the 
schools have suffered as a  consequence. President Reagan echoed 
considerable popular sentim ent when, in response to the 1983 re­
ports on educational reform, he identified teacher unionism as a m a­
jor impediment to reform .135 Union critics suspect th a t the sim ulta-

130. See infra text accompanying notes 328-35.
131. The percentage ot female teachers was 67% in 1981, a minor change from 1961 

when the percentage was 69%. Status, supra note 27, at 19.
132. The r'ercentage of teachers with male principals was 88% in 1981, and 89% in 

1971. See id. at 16. ihe percentage of women on boards of education, moreover, is reported as 
"a fraction.” Schools in Contlict, supra note 18, at 129.

133. See Wollett, supra note 9, at 1019-20:
[Tjeachere do not have authority within local school systems commensurate with 
their responsibilities. They frequently lack a meaningful voice in determining the 
content of the courses they are teaching or in selecting appropriate textbooks. Often 
they are not free to formulate their own lesson plans or to modify them if they do not 
produce desirable classroom responses. Seldom, if ever, do they share a role in over­
all curricular planning. . . . [Tjeachers typically have no voice in recuiting new col­
leagues or in promotion and tenure decisions.

Accord McDonnell & Pascal, supra note 118, at 44.
134. See Daly, Professional Negotiations, 54 Nat. Educ. Ass'n J. 31 (May 1965) 

(NEA position); Wildman, Collective Action by Public School Teachers, 18 Ind. & Lab. Rel.
Rev. 3, 10 (Oct. 1964) (AFT position). A statement by the president of the AFT in 1962
illustrates the position of both unions: "nothing concerning the operation of the schools, in­
cluding curriculum, content, and methodology, is immune to the joint decision-making and 
'codeterminism' of collective bargaining." Id. See also Structuring Collective Bargaining, supra 
note 40, at 859 (concerning the professional ambitions of teachers in bargaining).

135. President Reagan's particular political quarrel has been with the National Edu­
cation Association, which among other things, has opposed the administration’s proposals for
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n e c js  proliferation of teacher collective bargaining and the decline 
in achievem ent scores of students and teachers is more than  a coinci­
dence.136 While the precise link between collective bargaining and 
school performance remains uncertain, critics suggest th a t bargain­
ing has significantly reduced both adm inistrative control over the 
teaching staff—the “accountability” problem—and the productiv­
ity  of teachers.137

If allegations of an unhealthy union influence in public educa­
tion have substance, then meaningful labor reform m ay be a  prereq­
uisite to school reform. As we shall contend in the following discus­
sion, however, there is m ounting evidence to  suggest th a t the union 
im pact on the schools both has been overstated and m isinterpreted. 
System atic investigation of unionized school districts reveals th a t 
teachers' unions m ay be relatively less successful in negotiating non­
economic items than  private sector unions, thus undermining the 
view th a t organized teachers have excessive bargaining leverage 
over local school governm ent in this area. Furtherm ore, there is in­
creasing reason to think th a t the formal bargaining achievements of 
the unions have no t initiated significant, systemwide change in the 
operation of the schools. The paradox of this finding is th a t the yet- 
unfulfilled bargaining agenda of the unions m ay sometimes be in the 
best interests of public education.

1. A PROFILE OF COLLECTIVE BARGAINING AGREEMENTS

Any discussion of teacher bargaining agreem ents m ust take ac­
count of the transform ation in bargaining practices th a t has oc­
curred in recent years. A t the  outset of teacher collective bargaining, 
the unions held a  decisive organizational advantage through their 
network of federal, s ta te  and local associations.138 This network 
could provide both inform ation and negotiating expertise, and could 
coordinate bargaining strategies among the local unions. Boards of 
education, by contrast, were independent un its  of local government

merit pay. See, e.g., N.Y. Times, July 6,1983, at A12, col. 1. See also R. Eberts & J. Stone, 
Unions and Public Schools 1 (1984) (public fear of teachers’ unions).

136. See supra noces 98,114. For example, in 1962, when teacher bargaining wasrela- 
tively rare, the mean score for students taking the Scholastic Aptitude Test (SAT) was 118 on 
the verbal segment and 502 on the mathematics segment. In 1981, the corresponding figures 
were 424 and 466. See On Further Examination, supra note 114, at 6.

137. See, e.g., M. Lieberman, Public-Sector Bargaininc 160-62 (1980): Clark. 
Commentary, in Faculty and Teacher Bargaining 96-101 (G. Angell ed. 1981): Doherty, 
Does Teacker Bargaining Affect Student Achievement, in Faculty and Teacher Bargainin' 
68-72 (G. Angell ed. 1981).

138. See Doherty, supra note 21, at 508-13.
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whose affiliations were weak and whose labor expertise was mini­
m al.139 Thus, the early advantage was held by organized teachers, 
and their initial bargaining success was considerable.140

Contem porary bargaining efforts by school boards are charac­
terized by far more expertise, and far less willingness to  concede, 
than in the past. School boards increasingly retain professional labor 
consultants—usually attorneys—to conduct negotiations.141 W ith 
the assistance of such professionals, m anagem ent has been more in­
clined to  bargain  hard , and  to  a sse rt claim s of m anagem ent 

i righ ts.142 Indeed, school boards now frequently refuse to bargain 
over issues whose negotiability in the p rivate sector would provoke 
little challenge.143

A profile of teacher bargaining agreem ents in unionized school 
districts provides evidence th a t school governm ent has been far 
more successful in resisting union dem ands than earlier predictions 
would suggest. There is relatively little  contract language governing 
the more form ative issues of educational policymaking—issues 
which one m ight expect to be prom inent in the bargaining agenda of

139. Id.
140. A review of teacher collective bargaining agreements in 1971 reveals substantial 

gains by the unions, notwithstanding the relative infancy of collective bargaining and the 
small minority of school districts with collective bargaining agreements. This evidence is sum­
marized in Hazard, Collective Bargaining and School Goternar.ee, 5 Sw. U. L. Rev. 83, 92-94 
(1973).

141. See, e.g., L. McDonnell & A. Pascal, supra note 47, at 41, 48, 51 (1979). Our 
surveys of Connecticut school districts indicate that approximately 80% use attorneys both in 
the negotiation and implementation of contracts, and that more than 90% of the unions use 
professional representatives (provided by the state union organization) for such purposes.

142. Sec, e.g., id. at 41.
143. For example, it is now well-established in the private sector that the scope of 

bargaining extends to union organizational rights, matters relating to salaries and fringe bene­
fits, employee discipline, employee discharge, work loads and work duties, work hours and 
scheduling, and time off. See J. Weitzman, The Scope of Bargaining in Public Employ­
ment 7-39 (1975). Dispute over the negotiability of such matters in public education, by con­
trast, arises with surprising frequency. See Disapia, What's Negotiable in Public Education?, 1 
Gov't Union Rev. 23, 32-51 (1980) (surveying judicial ar.d administrative decisions). See, 
e.g., San Mateo City School District v. Public Employment Rel. Bd., 179 Cal. Rptr. 647 (Cal. 
Ct. App. 1981) (union rights, fringe benefits, preparation time); Fort Dodge Community 
School District v. Public Employee Rel. Bd., 319 N.W.2d 181 (Iowa 1982); Woodbine Com­
munity School District v. Public Employment Rel. Bd., 316 N.W.2d 862 (Iowa 1981) (com­
pensation criteria); Chee-Craw Teachers Ass’n v. Unified School District, 22a Kan. 561, 593 
P.2d 406 (1979) (discipline, sick-leave pay, work load nd work duties, work day); NEA- 
Topeka v. United School District, 225 Kan. 445.592 P.2d 93 (1979) (union rights, staff reduc­
tion); Board of Educ. v. Township of Ocean Teachers' Ass’n, 165 N.J. Super. 427, 398 A.2d 
579 (1979) (work load, work day): Fargo Educ. Ass'n v. Fargo Public School District No. 1, 
291 N.W.2d 267 (N.D. 1980) (layoffs, work schedule); Stroudsburg Area Bd. of Educ. v. 
Pennsylvania Lab. Rel. Bd., 395 A.2d 622 (Pa. Commonwealth Ct. 1978) (discipline); 
Btackhawk Teachers’ Federation v. Wisconsin Employee Rel. Comm’n. 109 Wis. 2d 415,326 
N.W.2d 247 (Ct. App. 1982) (work load).



1612 W ISC O N SIN  LAW R EV IEW

a professional un ion .144 I t  is uncommon to find, for example, con­
trac t provisions th a t determine such m atters as the content of the 
school curriculum, the methods of classroom instruction, the choice 
of textbooks and teaching materials, the policies for student grading 
and studen t discipline, the standards for the hiring of teachers and 
adm inistrators, and the allocation of the non-salary portions of the 
school budget.145 I t  is doubtlessly true th a t unions in some school 
districts have frequently proposed, and occasionally won, contract 
language governing these items. I t  is also likely th a t an appreciable 
degree of informal consultation occurs between school management 
and teachers on some of these issues. But the point is th a t m ost of

144. Ihe following prediction is illustrative of early expectations concerning the 
emergence of professional issues in collective bargaining: "We can expect. . . that increas­
ingly teachers will be involved in deciding the content of courses they teach, the textbooks 
they use, all of the learning activities within the classroom, overall curricular planning, 
recruiting of new colleagues, and promotion and tenure decisions." Kleingartner, Collective 
Bargaining between Salaried Professionals and Public Sector Management, Pub. Admin. Rev. 
165,171 (Mar,/Apr. 1973); see also McDonnell & Pascal, supra note 118.

145. It is difficult to obtain exact data on the prevalence of policy items since most of 
them seldom appear in systematic contract studies. Our study of teacher collective bargaining 
agreements in Connecticut reveals the following percentages of policy items:

a) Teacher participation in curriculum or instructional policy committee—35%;
b) Teacher participation in textbook selection—20%;
c) Provision for use of teacher aides—16%;
d) Student discipline procedure—6%;
e) Teacher participation in school budgeting decisions—1%;
f) Teacher participation in hiring decisions—2%; and
g) Provision for student grading or promotion—1%.

Similar results are reported in the national contract study, L. McDonnell & A. Pascal, 
supra note 47, at 12 (31% of contracts authoriz? teacher participation in curriculum or in­
structional policy making, 29% of contracts contain provision for teacher aides, no contracts 
contain provision for student grading or promotion).

Such matters as student discipline procedures, budgetary control, and curriculum pol­
icy are among the examples cited by Professors Wellington and Winter and Professor
Summers as unsuitable subjects for collective bargaining. See Structuring Collective Bargain­
ing, supra note 40, at 852-55; Summers, supra note 57, at 1181-82. Wellington and Winter also 
referred to class size as an unsuitable subject for bargaining, though Summers believed that 
the costs trado-o£f in class size reduction would provide school employers sufficient incentive 
to bargain vigorously. Compare Structuring Collective Bargaining, supra note 40, at 853-54 urith 
Summers, supra note 57, at 1182. For a discussion of the uncertain consequences of class size 
provisions, see infra text accompanying notes 190-94.

Professors Wellington, Winter and Summers agreed that teacher participation in educa­
tional policy making was desirable, but they objected to the determination of certain policies 
through collective bargaining. See Structuring Collective Bargaining, supra note 40, at 859; 
Summers, supra note 55, at 1195. As the evidence summarized above indicates, teacher partic­
ipation in educational policy making appears, in fact, to occur outside the bargaining process. 
Moreover, the school boards' committment to a participatory role for teachers is a minor 
concession: in none of the contracts in our Connecticut sample, and in but eight percent ol 
contracts from a Michigan sample, is the school board required to act od recommendations o 
a curriculum committee. See Michigan Educ, Ass’n, Summarv of Selected Contract Pro­
visions 1979-SO (1982).
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the larger issues of school governance continue to be resolved 
outside the collective bargaining process.146

W ith minor exceptions, the composition of teacher contracts is 
surprisingly similar to th a t of private sector contracts. To illustrate, 
Table 4 identifies several of the prom inent features147 found in: 1) a 
national sample of private sector agreements; 2) a  national sample

146. There is evidence to suggest that the mere existence of a collective bargaining 
relationship often has little, if any, effect on teacher participation in school governance. 
Eberts, for example, found that collective bargaining produced no statistically significant in­
crease in teacher participation in such matters as student assignment, teacher assignment or 
curriculum planning. See Eberts, Union Effects on Teacher Productivity, 37 Indus. & Lab. 
Rsl. Rev. 346,355 (1984). Similarly, in related research Eberts and Stone found that teacher 
unionization ha,d no significant effect on a teacher's opportunity to choose his or her teaching 
assignment. See R. Eberts & J. Stone, supra note 135, at 112.

One field researcher, who observed a sample of school districts over a 10 year period, 
reports that there has been increased teacher participation in policy-making but that such 
participation has not occurred through collective bargaining:

There has been considerable speculation that collective bargaining can and will lead 
to the extension of teacher rights to the control of some or all matters of educational 
policy. The original study [see C. Perry & W. Wildman, The Evidence from the 
Schools (1970)] found little evidence of such an impact, despite the existence of 
contract clauses covering such policy issues as class size, teacher transfers, school 
integration, student discipline, and pupil grading and promotion. The more recent 
experience in the nine systems does not provide evidence to contradict this conclu­
sion, despite the addition in some contracts of clauses dealing with academic free­
dom, ‘quality integrat ,-d education,’ and teacher accountability to the historic list of 
what was and remains a sparse population of substantive ‘policy’ provisions.

Perry, supra note 41, at 15.
147. The contract profiles set forth do not exhaust the composition of bargaining 

agreements. Industrial agreements will contain, for example, a variety of procedural provi­
sions regulating the parties’ contractual relationship, provisions governing grounds for em­
ployee discharge, provisions setting forth holidays, vacations and other prerequisites of em­
ployment, restrictions on the right to strike or lockout, and regulations of safety and working 
conditions. See generally BNA, Basic Patterns in Union Contracts (9th ed. 1979) [herein­
after cited as Basic Patterns]. Teacher contracts may contain similar provisions, although 
several mattera—like strike prohibitions, discharge criteria and pension rights—may be cov­
ered by state law as well as contract. For a general discussion of the typical contract profile in 
school districts, see A. Cresswell & M. Murphy, supro note 25, at 293-340.

The entries on Table 4 are taken from the following sources: Basic Patterns, supra 
(Private industry-1979); BNA, Basic Patterns in Union Contracts (1975) (Private indus­
try-1975); L. McDonnell & A. Pascal, supra note 47, at 10,12 (Teachers-national 1975); 
Forbes, Contract Language and Management Rights, in Collective Bargaining: Problems 
and Solutions 18-25 (P. Gonder ed. 1981) (Teachers-national 1980); Michigan Educ. 
Ass’n, Summary of Selected Contract Provisions 1974-75; Michigan Educ. Ass’n, supra note 
145; New York State United Teachers, 197S-79 Teacher Contract Analysis; New York State 
United Teachers, 1975-76 Teacher Contract Analysis; M. Samper, School Board and Teacher 
Organization Collective Bargaining Agreements (1975) (unpublished manuscript) (Teachers- 
Connecticut 1975). Data for certain entries was obtained through interviews with the report 
sources. Data for the Connecticut teacher contracts in 1979 was collected by the authors 
through review of files in the Connecticut State Department of Education.
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i 1
: of teacher agreements; and 3) a cross-section of teacher agreements 

from sta tes  w ith intensive collective bargaining.148
As the comparison in Table 4 indicates, the conventions of in­

dustrial bargaining and teacher bargaining are substantially  similar. 
Like private sector unions, teachers’ unions seek to negotiate the 
levels of their com pensation and fringe benefits, the am ount of em­
ploym ent leave, a grievance procedure th a t employs disinterested 
third-parties, the length of the work schedule, a  system of seniority 
rights governing decisions to transfer or discharge employees, and 
sbme form of union security .149 The principal distinctions between 
teacher contracts and industrial contracts concern m atters peculiar 
to education—classroom evaluation procedures,150 class size lim ita­
tions and restrictions of the scheduling of classes. More will be said 
about these provisions in subsequent discussion.151 B ut it is note­
w orthy th a t several of the more controversial aspects of teacher bar­
gaining—restrictions on the length of the work day, and seniority 
privileges in personnel decisions—occur with far less frequency in 
teacher contracts than  in private sector agreements.

There is little  evidence, then, th a t teachers’ unions generally 
have greater bargaining leverage than unionized employees in the 
private sector; nor is there any  indication th a t teachers’ unions have 
dom inated the m anagem ent of the public schools. Indeed, measured 
either by the  success of unionized workers in the private sector, or by 
teachers’ own bargaining agenda, collective bargaining has been a 
minor disappointm ent. Such a  finding does not, however, meet the 
criticism th a t the  conventions of private sector collective bargaining 
m ay have special im pact when adopted in public education. I t  does 
not, in particu lar, answer the charges tha t: 1) seniority provisions 
have elim inated “ accountability” measures from public school ad­
m inistration; or 2) th a t contractual work restrictions have reduced 
the p roductiv ity  of public school teachers.155 I t  is to  an analysis of 
these contentions th a t we now turn.

148. See generally Wynn, supra note 75; see also Table 6, infra following note 262.
149. "Union security” refers to agency fee provisions which require all teachers to

pay union dues regardless of whether they belong to a union. See Black’s Law Dictionary 
1374 (5th ed. 1979).

150. "Classroom evaluation procedures" deal with the scope and conditions under 
which administrators conduct classroom visitation and evaluation: for example, contracts 
may limit the number of visitations or may give teachers the right to review and contest 
evaluation reports.

151. See infra notes 179-201, 26S-90 and accompanying text.
152. See authorities cited supra note 137.
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T a b l r4
Major Substantive Provisions of Collective Ilartfaining Agreements

Teachers Teachers
Provision Private Industry Nnllonul Conn.

1976 1979 1975 1980 1975 1979

Salaries & Insurance Honcfits 100% 100% —  —  9(5% 100V.
Paid Leave 93 91 —  —  88 100 1
Grievance A rbitration 9G 90 83% 70% 01 09
Work Day Specified 82 82 58 —  47 50
Work Year Specified 90 92 , —  40** 71 66
Transfers by Seniority
(V oluntary) 48 44 3 — —  13
Prom otions by Seniority 69 07 32 — 44 23
Layoffs by Seniority 85 83 3 56** — 54
Layoff Procedures 90 88 37 50 - -  54
Union Security 79 74 —  — — N/A*
M anagem ent R ights 99 99 — 02 00 69
Classroom Evaluation N/A N/A 65 00 — 59
Class Size Lim its N/A N/A 34 15 . 50 47
Class Ixiad Lim its N/A N/A —  —  30 38
M inimum Preparation Tim e N/A N/A — —  —  71

* Union security  provisions were illegal a t  the tim e of this contract sample (N/A = not applicable).
** Approxim ate

Teachers
Midi.
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2 . THE PRINCIPLE OF SENIORITY IN SCHOOL ADMINISTRATION

The principle of seniority typically appears in teacher contracts 
in one of three forms. F irst, seniority is usually one of the two pri­
m ary criteria for determ ining a teacher’s compensation, the other is 
academic a tta in m en t.133 Second, seniority is often an influential, 
and isometimes a  determ inative factor, in establishing the order of 
reductions when the teaching staff m ust be decreased.15*1 Finally, 
seniority is sometimes a criterion for determ ining the order in which 
teachers are to  be transferred within a school d is tric t.155 In  all three 
forms, the seniority principle provides a fixed, objective standard  by 
which personnel decisions can be made, bu t a t the same time it 
reduces the prerogative of school adm inistrators to act in accord­
ance with their best estim ate of a teacher’s w orth and the school 
system ’s needs.

The use of a  teacher's seniority in determ ining her compensa­
tion is now accepted in the great m ajority of school d istric ts .156 This 
criterion is basic to  the “single salary schedule” under which a 
teacher receives a yearly salary increase corresponding to her years 
of service and degree status. The only means of progressing in such a 
system, other than  through accumulated service, is to a tta in  a 
higher academic degree or, better yet, to advance co an adm inistra­
tive position. Such a  system  stands squarely opposed to now-popu­
lar proposals for “m erit” pay, which would enable school adminis­
tra to rs  to reward financially those who are evaluated as superior 
teachers.157 By adopting merit-based compensation, it is argued,

153. Compensation in most school systems is determined by the “single salary sched­
ule”, as discussed in the text. In essence, a teacher is placed in a salary category that is deter­
mined by her educational attainment, e.g., masters degree or doctorate. Within this degree 
category, the teacher progresses through a series of steps, usually one for each year of satisfac­
tory service. If the teacher attains a higher degree status, she enters a new salary category 
which results in larger yearly increases at each step. For a discussion of the s'.igie salary sched­
ule, and an illustration, see Doherty, supra note 21, at 502-04.

154. See Table 4, supra following note 152.
155. See id. Seniority may be used to govern both voluntary transfers (when a teacher 

requests assignment to a vacant position in the school system) and involuntary' transfers, e.g.. 
when shifting needs in a school necessitate that some teachers be reassigned to another 
position.

156. See, e.g., Educational Research Service, Inc.. Merit Pat for Teachers 35 
(1979) [hereinafter cited as Merit Pay for Teachers) (survey showing merit pay schemes 
used in fewer than four percent of national school districts); S. Bacharach. D. Lipsky & J- 
Shedd, Teacher Compensation Systems and the Quality of Education 3 (19S4) (unpublished 
manuscript).

157. See generally Merit Pay for Teachers, supra note 156. Some form of merit pay 
lias been advocated by a number of prestigious groups, including The National Commission 
on Excellence in Education and The Education Commission of the States, as well as educa­
tional leaders and politicians. See S. Bacharach, D. Lipsky & J. Shedd, supra note 156, at 1 •

ĥ iuuip .̂
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schools would introduce economic incentives like those present in 
the private sector, and which are effectively eliminated by the single 
salary schedule.158

Im plem entation of m erit pay schemes promises to  be the m ost 
contested aspect of contem porary educational reform .159 M erit pay 
proposals have already galvanized the support of governm ental offi­
cials and the resistance of teachers! unions. But the controversy 
should not obscure the essentially secondary role th a t collective bar­
gaining has played in determining the structure of teacher com pen­
sation. The single salary schedule was introduced into American 
school systems long before the advent of collective bargaining. Prior 
to World W ar II, only tw enty percent of the nation’s school system s 
provided compensation bonuses to “superior” teachers.160 And in 
1959, when the first teacher bargaining law was enacted, m erit pay 
plans existed in but six percent of the school districts surveyed in a  
national sam ple.161 Thus, for the m ost part, collective bargaining 
agreements formalized a system of compensation th a t preceded 
teacher unionism .162

The single salary schedule appears to be sustained largely by 
institutional factors apart from the phenomenon of collective bar­
gaining. W hatever its shortcomings, seniority-based com pensation 
is a pay scheme th a t is highly acceptable to classroom teachers and 
is cheaply and easily adm inistered.163 Past a ttem pts to  introduce

Among the alleged problems with the current ‘‘meritless’' system are: 1) lack of economic 
incentive for prospective teachers; 2) lack of economic incentive for existing teachers of merit; 
and 3) lack of economic incentive for specialty teachers, e.g., math and science instructors, 
who have more lucrative career alternatives. See id. at 4-7.

158. Contrary to common belief, however, merit pay schemes are not widely used in 
private industry and appear to have greatest applicability in occupations involving sales or 
piecework production. See E. Lawler, Pay and Organization Development 97-98 (1981).

159. The Department oi Education and its political progenitor, the NEA, have di­
vided sharply over the issue of merit pay. For an article setting forth the Department of 
Education’s position, see N.Y. Times. Dec. 7,1983, at A9, col. 1. For an article setting forth 
the NEA's position, see N.Y. Times, July 3.1984, at All, col. 1. Sec also N.Y. Times, June 17, 
1983, at A17, col’s. 2-3 (general discussion of the merit pay debate).

160. In school year 1938-39, 20% of the nation’s larger school districts reported that 
they provided a "superior service maximum"; experimentation in merit-related schemes de­
clined sharply in the years that followed and, subject to minor fluctuations, declined to the 
present level of approximately four percent. See Merit Pay for Teachers, supra note 156, at 
26, 36. One should note that the four percent figure represents pay schemes that proride any 
form of merit reward—they do not necessarily use merit to determine staff-wide 
compensation.

161. See id. at 27.
162. See, e.g.. Doherty, supra note 137, at 70-71.
163. See S. Dacharach, D. Lipsky & J. Shedd, supra note 156, at 9, 24-26. It is also 

worth noting that the compensation criteria of the single salary schedule—experience and 
education—may have some relationship to teacher performance. Past research lias usually
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merit-based schemes, by contrast, have fa ltered ,164 Interestingly, 
the most frequently cited explanation for the discontinuance of past 
merit plans has been the incidence of adm inistrative problem s,165 
especially the difficulties encountered in developing fair and accu­
rate evaluation processes. A nother m ajor reason for the abandon­
ment of m erit plans has been the an tipathy  of teachers and the 
breakdown in morale caused by introduction of the p lans.166 It is 
no tew orthy  th a t  the phenom enon of collective bargaining has 
prom pted the discontinuance of only eighteen percent of such plans, 
and th a t unions have expressly negotiated these plans away in but 
eight percent of the cases.167 Furtherm ore, there appears to have 
been no less experim entation with m erit plans in unionized states 
than in non-unionized ones.168

Therefore, it is im portan t to identify w hat is, and is not, a prod­
uct of collective bargaining in the schools, and to understand tha t 
the conventions of school adm inistration m ay have a life indepen­
dent of collective bargaining. An example of such a  convention is the 
use of seniority to determ ine the order of staff reductions in the 
schools. While collective bargaining has no doubt played some role 
in consolidating the seniority principle in this context, a  variety of 
objective factors independent of bargaining have played no less im­
portan t roles.

One of the  more unsettling dilemmas facing the schools in re­
cent years has been the need to reduce the size of teaching staffs to

found that a teacher’s experience may improve performance, but evidence on the relationship 
of academic attainment to performance is mixed. See id. at 20. See also R. Eberts & J. Stone, 
supra note 135, at 56-57.

164. Studies of attrition rates in merit pay schemes reveal the following percentage of 
programs discontinued: 81%, see National Education Association, Research Division, 
Quality of Service Provisions in Salary Schedules, 1958-59,39-43 (1959); 66%, see D. 
McKinley, A Study of Merit Evaluation for Salary Purposes in the Public Schools of the 
United St3tos (Ed. D. dissertation, Washington State University 1953) reported in Merit 
Pay for Teachers, supra note 156, at 26-27; and 62%, sec id. at 32, 35, 40 (this figure was 
derived independently by dividing the number of systems with either present or past merit 
plans by the number of plans currently in effect).

165. See Merit Pay for Teachers, supra note 156.
166. See id. at 43. For a thoughtful argument on the institutional unsuitability of 

merit pay in public education, see Johnson, Merit Pay for Teachers: A Poor Prescription for 
Reform, 54 Harv. Educ. Rev. 175 (1984). -

167. See Merit Pay for Teachers, supra note 156, at 43.
168. For example, 14 of the 16 states having at least three districts with merit plans 

also authorize teacher collective bargaining, and have intensive collective bargaining experi­
ence. Compare id. at 36 with supra note 29 and Table 6, infra following note 262.

There is. unfortunately, no data available comparing the failure rates ol merit pa> 
schemes in unionized and non-unionized states.
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accommodate declining school enrollm ents.169 Like p rivate  sector 
unions, teachers’ unions have responded to the necessity of layoffs 
b> demanding th a t junior employees be released first. As the earlier 
revi w of teacher contracts illustrates, the teachers’ unions have 
made considerable progress in negotiating seniority protections, 
even though their success ra te  is considerably below th a t of private 
sector unions.170

This progress has been made in the face of substan tial opposi­
tion, it is true. C ontract provisions for seniority-based.staff reduc­
tions elicit hostilities not unlike those elicited by the single salary 
schedule. Critics of these provisions point out th a t th ey 're su lt in 
several adverse consequences for the schools—retention of an older 
and more high-salaried teaching staff, and elim ination of junior 
teachers with sometimes superior teaching ab ilities.171 Seniority 
provisions for teacher layoffs also appear to  be opposed by public 
opinion, notw ithstanding their prevalence in the unionized private 
sector.172

Factors independent of bargaining, however, have greatly en­
hanced che position of teachers’ unions bargaining for the seniority 
principle. Because the need for teaching staff reductions did not 
arise until recent years, seniority-based practice lacks the extended 
history of the single salary schedule. The seniority principle in layoff 
decisions, nevertheless, has a  strong foundation in institu tional 
practice and labor relations norm s. I t  has been a cornerstone of the 
American labor m ovem ent,173 and is widely recognized even in the 
non-unionized private sector.174 Furtherm ore, seniority has been

169. Public school enrollments have declined by 10.7% be tween 1970-71 and 1980-81. 
See Condition of Education, supra note 64, at 48. During this period the demand for addi­
tional teachers declined 20%. Id. at 85. In 1979, less than 1% of all employed teachers lost 
their positions. Id. at 86. As of 1983, however, 6% of all teachers surveyed reported that they 
iiad received notice of termination. National Education Association, Teacher Opinion 
Poll Demographic Highlights (1983). Between 1979 and 1988, moreover, a 14% reduction 
in public secondary classroom staff is expected. See Condition of Education, supra note 64, 
at 48.

170. See Table 4, supra following note 152.
171. See, e.g., Randles & Moser, Employers and Employees in P'xblic Schools: A Tenta­

tive Model for Prediction, 11 J. Collective Negotiations Pub. Sector 351, 360 (1982). See 
generally Jascourt, The Role of Negotiations in the Equation “Declining School Enrollments = 
Layoffs": An Overview, 7 J. Law & Educ. 239 (1978).

172. In a 1981 Gallup poll, 7S% of the respondents stated that teachers should be laid 
off on the basis of performance rather than seniority. Gallup, The 13th Annual Gallup Poll of 
the Public's Altitudes Toward the Public Schools, Phi Delta Kappan, Sept. 1981, at 33, 43.

173. See generally R. Freeman & J. Medoff, supra note 81, at 122-35.
174. Freeman & Medoff report, for example, that 68% of non-uniorized firms agree 

that seniority is the most important factor in determining employee layoffs, compared to 84% 
of unionized firms. Id. at 124.
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codified in the public employment laws of the m ajority  of states. 
M ost states, for example, have enacted “ tenure” laws th a t expressly 
recognize the superior job entitlem ent of senior teachers.175 More­
over, recent investigation of school district term ination practices 
reveals th a t seniority is a significant determ inant of the order of staff 
reductions regardless of the presence of a collective bargaining pro­
vision, though such a provision does increase the influence of the se­
niority fac to r.17(1 In fact, a “striking” result of this research was the 
finding th a t teacher transfers—where there is no th rea t to job secur­
ity—follow the hierarchy of school seniority, independently of the

1 7 7presence of a specific contractual requirem ent.1
Perceived weaknesses of the “ m erit alternative to the senior­

ity principle may also have contributed to the unions’ success. Expe­
rience with "m erit"  staff reduction discloses several of the adminis­
tra tive  and personnel problems th a t attend  im plem entation of merit 
pay plans. M erit reductions, like merit pay, necessitate the adoption 
of carefully designed and implemented evaluation procedures. One 
investigator, based on intensive field research in studying school dis­
tric ts experimenting with m erit staff reduction, found th a t the pro­
grams had disrupted the educational function of school principals, 
created d istrust between school adm inistration and the teaching 
staff, and significantly lowered the morale of the teaching staff.178

175. Virtually every state has some form of legal tenure, most often prescribed by 
statute. These laws provide that, after a given probationary period (usually three years), 
teachers have a contractual right to continued employment except where "cause" for termina­
tion can bo established. Many of these laws also provide that, when reductions in the teaching 
force are required, probationary teachers must be released before tenured ones. For general 
discussion of state tenure laws, see A. Cresswell & M. Murphy, supra note 25, at 185-86; L. 
Fischer, D. Schimmel & C. Kelly, supra note 70, at 31-44; Doherty, supra note 21, at 525 
n.53. Note also that only two states have considered alterations in their tenure laws as part of 
educational reform efforts, and these changes do not disturb the basic tenure principle. See 
The Nation Responds, supra note 3, at 88,94.

176. In Ebert and Stone’s study of teacher termination practice, regression analysis 
revealed that a teacher's years of experience had greatest effect on the likelihood of that 
teacher’s retention during reductions in force. When the existence of a contractual seniority 
provision was entered into the equation, the provision was found to increase the likelihood of a 
junior teacher being dismissed. The size of that effect, however, as suggested by t-statistics (a 
measure of the statistical significance of variations in the mean values of a variable), was less 
than that of a teacher's experience acting alone. R. Eberts & J. Stone, supra note 135, at 118- 
20. For an explanation on the use of t-statistics, see International Encyclopedia of Sta­
tistics 544-46 (W. Kruskal & J. Tanur eds. 1978).

177. R. Eberts & J. Stone, supra note 135, at 116-18.
178. Johnson, Performance-Based Staff Layoffs in the Public Schools: Implementation 

arA Outcomes, 50 Harv. Educ. Rev. 214, 216, 223-29 (1980). Johnson also found evidence 
that traditional school practice and institutional factors undermine attempts to implement 
merit staff reductions. One of the primary obstacles to introduction of merit layoffs was the 
need to formalize (and bureaucratize) procedures for evaluation at the local school level. Such 
formalization was found to interfere with principal-teacher collegiality, and to convert the
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Though promising in theory, m erit reduction proved nettlesom e in 
practice.

Thus, the principle of seniority is a m ajor institutional feature 
of public schools and draws life from a  variety  of social and adm inis­
trative norms. There is little  doubt th a t teacher collective bargain­
ing has contributed to the entrenchm ent of the seniority principle, 
and th a t it will prove a m ajor im pedim ent to advocates of a less 
structured, performance-responsive system  of personnel adm inistra­
tion. The origins of the seniority principle, however, are not to be 
found in collective bargaining, and any a ttem p t to root ou t the prin­
ciple by m an ipu la tion  of th e  bargain ing  process would prove 
ineffectual.

3. CONTRACTUAL REGULATION OF TEACHERS’ WORK PRACTICES AND 
THE PROBLEM OF PRODUCTIVITY

The effort by teachers to bargain over the extent of their work 
responsibilities is perhaps as controversial as the prevalence of the 
seniority principle in public education. In recent years, m any unions 
have negotiated express lim itations on the length of the teachers’ 
work day and work year, restrictions on the number and size of 
classes, and either restrictions on or additional'com pensation for 
non-instructional du ties.179 Such contractual stipulation of teacher 
responsibilities represents, a t  least in form, a  major dilution of past 
adm inistrative powers, which are plenary in the operation of public 
schools.180

role of principal from that of educational leader to evaluator. Id. at 224-25. Similar reserva­
tions are expressed in Murnane, Into preting the Evidence on School Effectiveness, 83 Teachers
C. Rec. 19, 29 (1981):

There is very little systematic evidence concerning how either layoff policy [senior­
ity- or merit-based reductions) has affected the quality of education provided to chil­
dren. However, there is limited evidence, much of it anecdotal, that the latter policy 
has been less successful in some districts than was hoped, for several reasons. First, 
effective teachers may resign, not because they anticipate losing their positions, but 
rather because they End that the competitiveness bred by this system diminishes the 
enjoyment that they derive from their job. Second, the quality of education provided 
in schools in these districts may decline as teachers adjust their behavior to take into
account the fact that they are being compared with their colleagues. This can take
the form of reluctance to share teaching materials or to help a fellow teacher deal 
with a particularly difficult child. Third, over time, as teachers alter their behavior, 
principals may End that their evaluations of teachers no longer reflect performance as 
well as they once did. (The studies that found that principals' evaluations accurately 
reflect teacher performance were carried out in districts where this information was 
not used in layoff decisions; consequently, the evaluations did not evoke the behav­
ioral responses just described.)

179. See Table 4, supra following note 152.
180. See generally Wollett, supra note 9.
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The notion th a t employers should bind themselves to a  declared 
schedule of work responsibilities and compensation is unexceptional 

;j in the private sector. In the field of public education, however, such
a notion no t only alters the traditional prerogatives of school adm in­
istrators, 181 it  arouses suspicions th a t unionized teachers are negoti­
ating reductions in their own productivity. Whereas teachers are 
perceived once to  have labored the open-ended work day of the true 
professional, they  are now perceived to have negotiated a lighter 
and sh o rte r w ork load—and worked to th a t  reduced com m it­
m en t.182 i

The reports of a  reduced work effort among unionized teachers 
are usually based on informal observations of the schools,183 and are 
in this respect reminiscent of perennial complaints about union 
featherbedding and unproductiv ity .18*1 The la tte r com plaint, in ter­
estingly, has been challenged in recent years, as studies of private 
and public sector unionism have usually found no reduction in pro­
ductivity  from  unionization, and in several instances have discov­
ered im provem ents in worker p roductiv ity .185

The same finding is suggested by recent sj'stem atic study  of the 
work practices of teachers in unionized school districts. In  the heav­
ily-unionized school districts of the northeast and midwest, teach­
ers’ work practices are seldom significantly different from those of 
teachers in th e  sparsely-unionized districts of the southeast. Teach­
ers from the unionized regions, as a  group, devote as much time to 
compensated and  uncom pensated school activities and carry  pupil 
teaching loads sim ilar to those of non-unionized teachers.186 Fur-

181. See supra note 20.
182. See, e.g., M. Lieberm.lv, supra note 137, at 160-62; Clark, supra note 137. at 86- 

87; Doherty, supra note 137, at 68-69; Liebcrman, Educational Reform and Teacher Bargain­
ing, 4 Gov’t  Union Rev., 59, 60 (Summer 1983).

LieHerman, for example, makes the following claims without reference to any support­
ing evidence; "[i]t is virtually certain . . . that the overall impact of public sector bargaining 
on productivity has been negative. The extent obviously varies, but it seems disingenuous to 
contend that the issue is really in doubt." M. Lieberman, supra note 137, at 160.

183. See authorities cited supra note 137.
184. See generally R. Freeman & J. Medoff, supra note 81, at 162-80.
185. Professors Freeman and Medoff summarize the existing studies on the produc­

tivity effect of private sector unions and conclude: 1) that most studies find unionized estab­
lishments are more productive than their non-unionized counterparts; and 2) that most stud­
ies find no significant union effect on the rate of growth in productivity. Id. at 165-71.

186. The evidence on school practices is contained in Status, supra note 27. Status 
categorizes as "Northeastern" slates the following: Connecticut, Delaware, District of Co­
lumbia, Maine, Maryland, Massachusetts, New Hampshire, New Jersey, New York, Penn­
sylvania and Vermont. Id. at 13. All these states are characterized by "intensive" collective 
bargaining, i.e.. more than two-thirds ot state teachers are covered by collective bargaining 
agreements. See Wynn, supra note 75, at 23S. Status characterizes as "Middle” stales the
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thermore, little variation  exists in the average length of s tuden ts’ 
instructional time in the na tio n ’s school districts, perhaps reflecting 
the strength  and homogeneity of com munity preferences as to  the 
school schedule.187 Indeed, over a  tw enty year period the nation ’s 
schools have m aintained a  surprisingly constant work rou tine .188

Recent quan tita tive  analysis of the work practices of a  national 
sample of teachers also indicates th a t unionization does not dim in­
ish teachers’ productivity . Such analysis discloses, for example, th a t 
no significant difference exists in the length of the school day  in un-

following: Illinois, Indiana, Iowa, Kansas, Michigan, Minnesota, Missouri, Nebraska, North 
Dakota, Ohio, South Dakota and Wisconsin. Status, supra note 27, at 13. All these states, 
with the exception of Missouri, are characterized by intensive collective bargaining. See 
Wynn, supra note 75, at 238. Status categorizes as “Southeastern" states the following: Ala­
bama, Arkarsas, Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolinr, South 
Carolina, Tennessee, Virginia and West Virginia. Status, supra note 27, at 13. Ten of these 12 
states are characterized by "unintensive" bargaining, i.e., one-third or fewer of the states’ 
teachers are covered by collective bargaining agreements. See Wynn, supra note 75, at 238.

The following chart lists mean averages, together with standard deviations for a sample 
of school district practices:

• National Northeast Midwest Southeast
Practice Mean Mean Mean Mean
Total Teaching- 
Related hrs/wk 45.94 (9.8)* 44.40 (9.2) 46.4 (10.3) 45.81 (8.7)
Voluntary School- 
Related hrs/wk 8.67 (6.5) 8.79 (6.3) 8.20 (6.3) 8.62 (6.2)
Voluntary 
Instructor- 
Related hrs, wk 7.53 (5.4) 7.7 (5.0) 7.33 (5.7) 7.2 (5.1)
Required School 
Day (hrs) 7.29 (.48) 6.99 (.49) 7.36 (.47) 7.33 (.34)
Required School 
Year(days) ISO (3.7) 181 (3.0) ISO (3.9) 180 (3.6)
Pupil Load 
per Day 118 (40.3) 117 (35.9) 119 (44.5) 117 (41.5)
Pupil Load 
per Class 25 (6.2) 24 (5.8) 25 (6.1) 26 (6.5)
•Standard deviation in parentheses.
See Status, supra note 27, at 138,147.150,151,153,156,157.

187. See, e.g., Dunlop, Commentary, in Faculty and Teacher Barcaini.no 80 (G. 
Angell ed. 1981). In 1983, 49% of those responding in a survey of the public opposed a pro­
posal for lengthening the school year, while only 40% supported it. See Gallup, Gallup Pall of 
the Public's Altitude Toward the Public Schools, Phi Delta Kappan, Sept. 1983, at 33, 40. 
Similarly. 48% opposed lengthening the school day. Id.

188. Between 1961 and 1981, the required work week for tc-achere declined from 36.8 
hours to 36.5 hours (roughly 20 minutes per week). See Status, supra note 27, at 52. During 
that same time period there was no reduction in either the number of class periods in the 
school week, or in the number of weekly class periods taught by teachers. See id. at 56-57. The 
average number of instructional days per year during this period declined from 181 to 180. Sec 
id. at 59.



ionized and non-unionized d istric ts .189 Specific analysis of teachers’ 
work practices revealed th a t, while total daily instructional time 
was som ewhat reduced in unionized districts, the am ount of time 
devoted to classroom preparation, adm inistrative duties and parent 
conferences more than  offset the reduction in instructional tim e.190 
The cum ulative effect of unionization, accordingly, was as much to 
increase productiv ity  as to decrease it, although the research ulti­
m ately concluded th a t the directional shift in marginal productivity  
was “ unclear.” 191

Studies of the union effect on teachers’ pupil assignments are 
sim ilarly inconclusive. Class size research, the m ost common means 
of investigating pupil assignments, offers evidence of both decreased 
and increased pupil loads resulting from collective bargaining.192 
W hen effects are found, however, they are small, and other research 
discloses no effect on class size resulting from collective bargain­
ing .193 Like research on teachers’ work hours, therefore, research on 
class size underm ines the claim th a t collective bargaining has had 
either a  substan tial or consistent im pact on the ostensible indicators 
of teacher productivity .

In  the final analysis, teacher productivity  ought to be measured 
by the academic achievem ent of pupils, though the correlation may 
never be susceptible to  accurate measurmpnt. Calculations of the 
am ount of time p u t in by teachers can only provide a  crude estim ate 
of productivity , for the uses to  which such tim e is pu t are of greater 
im portance.194 To a  considerable extent, the usage and quality  of a 
teacher’s tim e are determ ined individually, w ithout being signifi­
cantly influenced by a  bargaining agreement or by  adm inistrative 
supervision. This “ loose-coupling” of classroom teachers and school

1S9. See Eberts, supra note 146, at 355. But see Perry, supra note 41, at 12-13. Perry 
concludes, oased on non-quantitative field work In nine school districts, that collective bar­
gaining has had a discernible effect on the length of the school day and school year. As a 
statement of systemwide bargaining effects, however, Perry's conclusion is suspect. Not only 
is his conclusion based on anecdotal evidence, but his estimated impact is derived from the 
experience of three districts out of a total of nine districts visited. Perry may be accurate in 
reporting that some school districts have experienced work reductions attributable to collec­
tive bargaining, but he does not provide evidence of a systematic bargaining effect.

190. See Eberts, supra note 146, at 352, 356-57.
191. Id. at 357.
192. Compare id. at 357-58 (collective bargaining districts have one additional 

teacher per 200 students and, by inference, have smaller class sizes) with Hall & Carroll, supra 
note 77, at 83-1-11 (collective bargaining produces an increase of one student per class).

193. See, e.g., A. Cresswell, H. Juris, K. Toorcdman &. M. Zacnarias, Budgeting and 
Bargaining Interactions in School Districts (1979) (unpublished paper presented at the Amer­
ican Educational Research Association Annual Meeting). See also Perry, supra note 41, at 12- 
13 (non-quantitative field research, sec supra note 189).

194. See, e.g., Murnane, supra note 178, at 24-25.

W ISCO N SIN  LAW R EV IEW
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government frustrates a ttem p ts to reform tho classroom from 
w ithout.195

A dm inistrative efforts to improve teacher productivity  depend 
on a variety of strategies whose consequences for classroom learning 
will be indirect and incremental a t best. One such strategy includes 
the im provem ent of teachers’ salaries, whether by staffwide in­
creases or by individual increases tied to performance. B ut an  
equally significant strategy, according to current reform literature, 
is im provem ent of the working conditions of teacher . 96 W ithout 
such improvement, one com m entator has noted, talk  of reforming 
public school instruction is bu t “ em pty rhetoric.” 197 The Carnegie 
Foundation has likewise observed th a t “ [i]mproving working condi­
tions is . . .  a t the center of our effort to improve teaching.” 198 
Among the improvements emphasized are increases in teachers’ 
class preparation time, im provements in teacher facilities, decreases 
in teachers’ non-instructional chores, and reductions in teaching 
loads.199

Predictably, the strategy  of improving teachers’ working condi­
tions has been a prim ary component of the union’s trad itional bar­
gaining agenda. In the past, these union efforts have been in ter­
preted as m anifestations of professional self-interest and have been 
resisted by  school boards.200 School boards have not lost sight of the 
economic costs entailed in providing more hospitable conditions for 
classroom instruction, and this cost-consciousness more than  any­
thing m ay have frustrated  efforts to  improve working conditions.201

W hether the current reform literature will support trad itional 
union dem ands for better working conditions remains to  be seen. 
But the reform literature does give another dimension to the ques-

195. Describing loose-coupling, March notes:
Loose coupling is a fundamental property of schools. The learning activities of chil­
dren and teaching activities of teachers are only marginally related to the activities 
of administrators. . . . Most observers agree that direct administrative leverage 
over education is relatively small and distributed widely through a large number of 
only loosely coordinated administrative positions.

March, American Public School Administration: A Short Analysis, 86 SCHOOL Rev. 217, 229- 
30 (1978). Accord, Johnson, supra note 178, at 223. Similarly, the Rand study reported that 
teachers in unionized school districts discerned no effect on classroom teaching resulting from 
collective bargaining. Sts L. McDonnell & A. Pascal, supra note 47, at 80 (1979).

196. See, e.g., Carnegie Report, supra note 2. at 159-61; J. Goodlad. supra note 2, 
at 195; T. Sizer, supra note 2, at 172-79.

197. J. Goodlad, supra note 2, at 195.
198. Carnegie Report, supra note 2, at 161.
199. See id. See also authorities cited supra note 196.
200. See authorities cited supra note 182.
201. See, e.j., McDonnell & Pascal, supra note 113, at 43.
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tion of teacher productiv ity . W hat is good for organized teachers, 
we have been told, m ay sometimes be good for education.202 And in 
an era of fiscal restrain t, organized teachers may provide one of the 
few checks on the tendency of public school government to econo­
m ize on th e  s u b tle  y e t im p o r ta n t c o n d itio n s  for classroom  
education.

III . T he E ffects of B inding Arbitration on T eacher 
Bargaining Agreements

Teachers’ unions have not achieved expected successes under 
conventional collective bargaining. This result has hardly gone un­
noticed by the unions, and they have continued to urge legislative 
recognition of the right to strike or, alternatively, provision for 
binding a rb itra tio n .203 W ith few exceptions, however, there is little 
indication th a t the  right to strike has gained political acceptabil­
i ty .204 M oreover, there is growing belief am ong public sector unions 
th a t binding arb itra tion  procedures may be as productive in the lo­
cal bargaining process as costly strike ac tiv ity .205 During the past

202. "It becomes apparent that numerous factors can determine the achievement of 
students in classrooms and that, if achievement is to be used in the productivity equation, 
there are numerous ways that collective bargaining can influence productivity. In some ways 
teachers’ unions represent a positive force toward improving productivity." A. Cresswell &
M. Murphy, supra note 25, at 459.

203. See, e.g., National Educ. Ass'n, NEA Handbook 217 (1982-83) (Resolution E-2 
supports both the right to strike and binding arbitration as means of resolving bargaining 
disputes).

204. Our review of bargaining legislation reveals three limited recognitions of the 
strike right since 1973. In Wisconsin, for example, a right to strike is recognized if the school 
board and the teachers’ union both agree to withdraw from binding arbitration. See Wis.
Stat. §§ 111.70-.71 (1982) (legislation enacted in 1977). In Minnesota, a right to strike is 
recognized if either the school board or the union chooses to forego binding arbitration. See 
Minn. Stat. § 179.64 (1983). In Illinois, teachers may strike unless both parties choose to
invoke binding arbitration. See III. Ann. Stat. ch. 48, *] 1713 (Smith-Hurd Supp. 198-4). The !
Illinois law, it should be noted, seems to be a legislative recognition of the de facto legality of 
strikes that has persisted for some time. See Delaney, supra note 79, at 444.

For a general discussion of the growth in public sector arbitration during the 1970's see 
P. Feuille, W. Hendricks & J. Delaney, The Impact of Collective Bargaining and 
Interest Arbitration on Policing 94 (Final Report to the National Institute of Justice.
U.S. Dep’t of Justice, Dec. 1983) [hereinafter cited as Collective Bargaining]; Kochan, 
supra note 87, at 153-54. For public and school officials’ opinion on the issue of teacher strikes, 
see infra note 295.

205. See A. Cresswell & M. Murphy, supra note 25. at 489 (”[U]nions have begun 
to discover that the right to strike under limited conditions does not necessarily change the
balance of power in negotiations. If the threat of a strike is no longer enough to precipitate -
great concessions from boards of education, unions will probably come to favor alternatives to 
the strike."); Helsby, HasGocemment Preempted Collectice Bargaining? (Address to Society of 
Professionals in Dispute Resolution. Oct. 25, 1976) reprinted in Gov’t  Empl. Rel. Ret. t
(BNA) No. 681. at F-l. 3 (Nov. 1,1976) (”(U]mons are beginning to reassess their previous

i uiyJlJiHJIIfiWSlij?"
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decade, for example, the police and firefighters’ unions have shifted 
their political efforts to winning binding arb itration  legislation. 
Tw enty-one states now provide arb itration  for these and other pub­
lic employee groups.206 This shift in strategy, there is now some in­
dication, may be occurring among the teachers’ unions.207

While arbitration may be winning acceptance among public 
employee groups, it is usually opposed by local governm ent.208 The 
fear th a t arbitrators will subvert local political processes perm eates 
the critical literature on collective bargaining. The abiding belief is 
th a t a rb itra to rs , who are by qualification d isin terested  and 
unelected  in tervenors, will accelerate the  loss of local control 
already perceived to have occurred under collective bargaining. This 
belief often prom pts legal challenges to the constitu tionality  of 
binding arbitration s ta tu te s .209 Although these challenges have
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contention that the strike is the so-called ‘equalizer’ at the table; that the right to strike is an 
essential ingredient to collective bargaining; that the strike and the threat ot a strike are the 
only ways to receive equity from the public employer. In short, the strike, in most situations, 
has not proved to be the pressure device and the equalizer that it was expected to be. . . .The 
result is that many unions are now beginning to push for some form of statutory arbitra­
tion.”); Kochan, Dispute Resolution, supra note 87, at 158-54 (“The most important shift that 
occurred in the last decade was the decline in interest of police and firefighters in the right to 
strike and their increased preference for various forms of compulsory arbitration. . . This 
shift in preference developed after several IAFF locals experienced a good deal of public back­
lash and a decline in political support following a strike.”).

206. See Kochan, supra note 87, at 154.
207. For example, in 1977 the National Education Association (NEA) amended its 

official position and resolved to support binding arbitration as an alternative to the strike. 
Compare National Educ. Ass’n, NEA Handbook 221 (1976-77) with National Educ. 
Ass’n, NEA Handbook 225 (1977-78). Our discussions with officials in the states of 
Connecticut and Wisconsin reveal that state affiliates of the NEA were instrumental in 
seeming the passage of arbitration legislation in those states. For a brief account of the NEA’s 
support of binding arbitration through the seventies, see Clark, Labor Relations in the Decade 
Ahead: A Management Perspective, 10 J.L. & Educ. 365,371 (1981). The American Federation 
of Teachers, by comparison, maintains its traditional opposition to binding arbitration 
legislation, although its largest state affiliate, the New York State United Teachers, now 
recognizes the local option to invoke binding arbitration procedures. Sec Hobart, Public Sector 
Bargaining Issues in the 1980‘s: A Union View, 33 N.Y.U. Conf. on Lab. 303, 310-11 (1980).

208. See, e.g., Dahl, supra note 122, at 298; Feuille, supra note 48, at 68 n.21.
209. Binding arbitration statutes have been challenged, successfully, in the following 

cases: City of Sioux Falls v. Sioux Falls Firefighters, Local 814, 234 N.W.2d 35 (S.D. 1975); 
Salt Lake City v. Int’l Ass’n of FL-efighters Local 1645, 563 P.2d 786 (Utah 1977),

Binding arbitration laws have been upheld in the following court challenges: Anchorage 
Educ. Ass'n v. Anchorage School Dist., 648 P.2d 993 (Alaska 1982); Fire Fighters Union, 
Local 1186 v. City of Vallejo, 12 Cal. 3d 608, 526 P.2d 971,116 Cal. Rptr. 507 (1974); City of 
Aurora v. Aurora Firefighters’ Protective Ass'n, 193 Colo. 437, 566 P.2d 1356 (1977); The
Conn. Ass'n of Brds. of Educ. Inc., v. Shedd,  Conn. Supp. __ (Super. Ct. 1984);
Superintending School Comm. v. Bangor Educ. Ass’n, 433 A.2d 3S3 (Me. 1981); City of 
Biddeford v. Biddeford Teachers Ass’n, 304 A.2d 3S7 (Me. 1973); Town of Arlington v. Board 
of Conciliation of Arbitration. 370 Mass. 769, 352 N.E.2d 914 (1976); City of Detroit v. 
Detroit Police Officers Ass’n, 408 Mich. 410, 294 N.W.2d 68 (1980); Dearborn Fire Fighters
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1'jj, usually failed,210 sta tes  have responded to  them  indirectly by
|ji enacting detailed s ta tu to ry  provisions to ensure th a t arb itrators
Jl exercise their au th o rity  w ithin acceptable boundaries.

One form of s ta tu to ry  restrain t on binding arbitration consists 
of procedural requirem ents. For example, arb itrato rs are usually 
chosen by the negotiating parties, thus ensuring th a t the parties 
have control over the  natu re  of the decision makers if not over the 
decisions.211 Furtherm ore, most sta tu tes provide for a tripartite  
arb itration  panel consisting of two partisan arb itrators and one 
neutral a rb itra to r.212 In  this manner, advocacy and explication of 
each p a r ty ’s position  a re  carried forw ard in to  the  u ltim a te  
d e lib e ra tiv e  p ro c e s s .213 F in a lly , in a  g row ing n um ber of 
jurisdictions, a rb itra tion  awards m ust consist of one p a rty ’s “ last 
best offer.” 214 U nder this approach, each p a rty  proposes a final offer

Local 412 v. City of Dearborn, 394 Mich. 229, 231 N.W.2d 226 (1975); City of Richfield v. 
Local 1215, Int’l Ass’n of Fire Fighters, 276 N.W.2d 42 (Minn. 1979); Orleans Educ. Ass'n v. 
School Dist. of Orleans. 193 Neb. 675, 229 N.W.2d 172 (1975); School Dist. of Seward Educ. 
Ass’n v. School Dist., 18S Neb. 772,199 N.W.2d 752 (1972); City of Amsterdam v. Helsby, 37 
N.Y.2d 19, 332 N.E.2d 290, 371 N.Y.S,2d 404 (1975); City of Roseburg v. Roseburg Fire 
Fighters, 292 Or. 266,639 P.2d 90 (1981); Harney v. Russo, 435 Pa. 183,255 A.2d 560 (1969); 
Division 85, ATU v. Port Auth., 417 Pa. 229, 208 A.2d 271 (1965); City of Warwick v. 
Warwick Regular Firemen’s Ass'n, 106 R.I. 109, 256 A.2d 206 (1969); Yakima County 
Deputy Sheriffs Ass’n v. Board of Comm’rs, 92 Wash. 2d 831, 601 P.2d 936 (1979); City of 
Spokane v. Spokane Police Guild, S7 Wash. 2d 457, 553 P.2d 1316 (1076); State v. City of 
Laramie, 437 P.2d 295 (Wyo. 1968). See generally Craver, The Judicial Enforcement oj Public 
Sector Interest Arbitration, 21 B.C.L. Rev. 557, 561-68 (1980).

An irony of these challenges is that local government, which is usually exercising 
delegated state powers in governing public employees, often finds itself arguing that 
arbitration statutes constitute an unlawful delegation of state power. See, e.g., Conn. Ass’n,
  Conn. Supp. __; Bangor, 443 A.2d 383; City o] Biddeford, 301 A.2d 387; Town of
Arlington, 370 Mass. 769,352 N.E.2d 914; Dearborn Fire Fighters, 394 Mich. 229,231 N.W.2d 
236; City of Richfield, 276 N.W.2d 42; Orleans, 193 Neb. 675; 229 N.W.2d 172; Seward, 188 
Neb. 772,199 N.W.2d 752; City of Amsterdam, 37 N.Y.2d 19, 332N.E.2d 290, 371 N.YJSJM 
404; City of Spokane, 87 Wash. 2d 457,553 P.2d 1316; City of Warwick, 106 R.I. 109,256 A.2d 
271; City of Laramie, 437 P.2d 295.

210. See supra note 209. These challenges have been characterized as "puny" in 
Structuring Collective Bargaining, supra noL 40, at S34. See generally, Craver, supra note 209. 
at 5bl*63.

211. See H. Tanlmoto, Guide to Statutory Provisions in Public Sector 
Collective Bargaining: Impasse Resolution Procedures 25 (1981). As Tanircoto notes, 
arbitration statutes usually authorize selection of arbitrators by the disputing party, which is 
in contrast to the normal appointment of mediators and factfinders. Id.

212. See id. at 26.
213. See, e.g., Morris, supra note 49, at 461.
214. "Last best offer" or “final offer" arbitration is now employed in approximately 

one-third of public sector arbitration schemes. See H. Tanimoto, supra note 211. at 29. Fin3J- 
offer arbitration is used in three of the five state statutes that mandate arbitration of all 
teacher bargaining disputes. See Conn. Gen. Stat. Ann. § 10-153(f) (1980) (issue best offer). 
Iowa Code Ann. £§ 20.1-20,29 (1974) (package last best offer); Wis. Stat. § 111.70 (1981-82). 
Minnesota requires final-olfer arbitration (issue) for school administrators, but usta
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on either each disputed issue (“ issue last best offer’’)215 or on the 
entire contract (“ package last best offer” ).216 The arb itra to rs  m ust 
then select one of the final offers, ra ther than constructing the ir own 
compromise award as in conventional arb itration .217 The theory  of 
last best offer schemes is th a t they more fully lim it the scope of 
arb itra to rs’ discretion and, it is hoped, prom pt the parties to  m ake 
more reasonable offers and perhaps even to reach a  se ttlem en t.218

A rbitration s ta tu tes  further delimit a rb itra to r discretion by  
enum erating criteria th a t m ust be considered in form ulating an 
a w a rd .219 T hese  a re  u su a lly  a m ix tu re  of n o rm a tiv e  an d  
accom m odative c r ite r ia .220 N orm ative  c rite ria  id en tify  such 
concerns as “ the employees’ welfare” or “ the public in terest,” and 
thus inv ite  exercise of the  a rb it ra to r ’s judgm ent and  sense of 
fairness. A ccom m odative c rite ria  require considera tion  of th e  
parties’ relative bargaining positions as well as prevailing economic 
and labor conditions.221 Accommodative criteria thus lead the 
arb itrato rs to form ulate a  contract similar to w hat one would expect 
had the parties been able to negotiate a settlem ent.

Though the arb itration  process is carefully s tructu red , the 
intention is th a t arb itration  will seldom be used..Thus, arb itra tion  is 
invariably the last stage of the  bargaining process, and th e  parties 
usually  m ust n ego tia te  and  m ediate  the ir differences p rio r to

conventional arbitration to settle teacher bargaining disputes. Minn. Stat. Ann. § 179.69 
(West Supp. 198-1).

215. See H. Tanimoto, supra note 211, at 31.
216. Id.
217. See, e.g., J. Stern, C. Rehmus, J. Loewenberg, H. Kasper & B. Dennis, 

Final-Offer Arbitration 1-4 (1975) (hereinafter cited as Finai^Offer Arbitration). 
Conventional arbitration can be generally described as a process in which the arbitrator can 
adopt a compromise position between the actual bargaining positions of the parties. 
Conventional arbitration is used in approximately two-thirds of public employee bargaining 
statutes. See H. Tanimoto, supra note 211, 3t 29.

218. See, e.g., P. Feuille, Final Offer Arbitration 12-14 (1975); Morris, supra 
note 49, at 465-66; Zack, Final Offer Selection—Panacea or Pandora's Box, 19 N.V.L. Forum 
567. 573-76 (1974).

219. See K. Tanimoto, supra note 211. at 13-14. Illustrative are the criteria used in 
Connecticut’s teacher arbitration statute, which include “(A) the negotiations between the 
parties prior to arbitration: (B) the public interest and the financial capability of the school 
district; (C) the interests and welfare of the employee group; (D) changes in the cost of living; 
(E) the existing conditions of employ n, .'at of the employee group and those of similar groups 
and (F) the salaries, fringe benefits, and other conditions of employment prevailing in the 
state labor market." Conn. Gen. Stat. § 10-153f(c)(4) (1979). Such criteria are also 
important in providing a standard sufficient to uphold the delegation of decisional power to 
arbitrators and in providing some basis for judicial review of arbitration awards. See, e.g., 
Craver, supiu note 196, at 565-66; Structuring Colleclire Bargaining, supra note 40, at 835.

220. See, e.g.. Morris, supra note 49, at 469-73, 477.
221. See supra note 219.
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subm itting them  to a rb itra tion .222 P ast experience w ith arbitration 
schemes ind icates th a t  a rb itra tio n  is in fac t used to resolve a 
minority of bargaining disputes.222 If voluntary settlem ent is the 
prim ary goal of a rb itra tion  schemes, then, they have had some 
success.224

The relatively m inor num ber of disputes ending in arb itrated  
awards, however, m ay conceal the systemic effects of those awards. 
An a rb itra tio n  aw ard , like a  jud icial ruling, has considerable 
precedential value. I t  constitutes a disinterested determ ination of 
the m erits of a  dispute, and presages future decisions by arb itrators 
who confront the same or similar issues.225 Because negotiating 
parties always have the option of invoking arb itration , arbitral 
precedents can provide critical bargaining leverage. In theory, then, 
the outcomes of arb itra tion  proceedings can have dram atic effect on 
non-arbitrated outcomes.

In the following discussion, we examine contem porary research 
into the natu re  of bargaining outcomes under binding arbitration 
schemes. Because our special concern is educational collective

222. See H. Tanimoto, supra note 211, at 207.
223. The most recent evidence on the percentage of bargaining disputes resolved by 

binding arbitration is summarized in Weiler, Striking a New Balance: Freedom of Contract and 
the Prospects for Union Representation 98 Harv. L. Rev. 351, 380-81 (1984). A similar 
summary is found in B. Downie, supra note 48, at 19-44. The rates of arbitration range from 
as low as 4% to as high as 49%, but the average is usually under 33%. Sec id.

224. Throughout the past decade there has been an abundance—in our opinion an 
overabundance—of research concerning arbitration's effect on the rate of bargaining impasse. 
There is, however, little agreement od the subject of what constitutes an acceptable rate of 
bargaining impasse; consequently, the ostensible empirical debate seems often a normative 
one. The following trilogy of discussion illustrates our point: Feuille, Analyzing Compulsory 
Arbitration Experiences: The Role of Personal Preferences, 28 Indus. & Lab. Rel. Rev. 432 
(1975); Thompson & Cairnie, Analyzing Compulsory Arbitration Experiences: The Role of 
Personal Preferences—Reply, 28 Indus. & Lab. Rel. Rev. 435 (1975) [hereinafter cited as 
Thompson & Cairnie, Reply]; Thompson & Cairnie, Compulsory Arbitration: The Case of 
British Columbia Teachers, 27 Indus. & Lab. Rel. Rev. 3 (1973) [hereinafter cited as 
Thompson & Cairnie, Compulsory Arbitration]. As we suggest in our analysis of arbitration, 
the actual rate of bargaining impasse seems far less important than arbitration’s systemwide 
effects on the outcome of bargaining behavior. We acknowledge, however, that to the extent 
that voluntary contract settlement is accepted as an important goal of the process, impasse 
rates are important. See Bloom, Is Arbitration Really Compatible with Bargaining?, 20 Indus. 
Rel. 233 (1981); Feuille, Final Offer Arbitration and the Chilling Effect, 14 INDUS. Rel. 302
(1975); Wheeler, How Compulsory Arbitration Affects Compromise Activity, 17 Indus. Rel. 80
(197S).

225. See, e.g., Dearborn Firefighters Local 412 v. City of Dearborn, 394 Mich. 228, 
250-51,231 N.W. 2d 226, 232 (1975): "[AJrbitration panels. . . recurringly establish the level 
of wages and working conditions for firemen and policemen across the State. The awards 
granted by . . . panels establish guidelines affecting compensation packages of other 
policemen and firemen and establish precedents which are often advanced by other public 
employees." See also Comment, Collective Bargaining for Public Employees and Ihe Prevention 
of Strikes in the Public Sector, 68 MlCH. L. Rev. 260, 292 (1969).
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bargaining, we shall give prim ary emphasis to our longitudinal 
s tudy  of school districts in the S tate  of Connecticut. This research, 
to ge ther w ith  p relim inary  research in th e  school d is tr ic ts  of 
Wisconsin and Iowa, constitu te the first quan tita tive investigation 
of arb itration  procedures in American public education.220 To bring 
perspective to this research, we also advert to studies of arb itration  
in non-educational collective bargain ing . Those s tud ies are 
p a rticu la rly  in s tru c tiv e  since non-educational a rb itra tio n  has 
p ro v id ed  th e  e x p e rim en ta l m odel upon w hich e d u c a tio n a l 
arb itra tion  is based.227 M oreover, findings from both system s prove 
to be highly consistent, thus suggesting th a t the dynam ics of the 
arb itration  process are highly uniform across bargaining systems.

A. The Salary Effects of Binding Arbitration.

There is nothing intrinsic to the process of binding arb itration  
th a t leads ineluctably to  salary  inflation. As disinterested profes­
sional intervenors, a rb itra to rs  m ight well render accom m odative 
salary  aw ards th a t reflect the patterns of local bargaining com pro­
mise. If arb itra to rs  are responsive to local labor conditions,228 and 
desirous of continued em ploym ent,229 they will-follow trends and 
no t set them . Thus, arb itra tion  could be an essentially conservative 
force whose prim ary effects are to  neutralize hostilities and to legiti­
m ate outcomes.

There are reasons to  expect, however, th a t arb itration  will exert 
an inflationary influence on salary  levels. F irst, arb itration  transfers 
u ltim ate salary  au thority  from interested, locally-elected officials to 
itineran t “ neutrals” ; thus, the  greatest political im pact of a rb itra ­
tion should be some dim inution of governmental bargaining power,

226. Reports on the Wisconsin and Iowa research are found in Wisconsin Center 
for Public Policy, The Effect of the Senate Bill 15 Amendments to the Municipal 
Employment Relations Act (1980) (hereinafter cited as Wisconsin Report] and Delaney, 
supra note 75 (Iowa). The Wisconsin study covers the first two years of experience under the 
state's arbitration statute and employs a variety of qualitative (e.g., surveys and field 
research) and quantitative [e.g., regression analysis of salary trends) methods. The Iowa 
study is based on three years ot experience under Iowa's arbitration statute, and is limited to 
quantitative analysis of teacher salaries and salary distributions.

227. In 1972, prior to any state's adoption of arbitration procedures in teacher 
bargaining, there were 86 arbitration statutes governing public employees in the nation’s 
cities and states. See McAvoy, supra note 53, at 1192-93.

228. The most prevalent decisional criterion in arbitration statutes is that of compa­
rability, thus inviting conformity with local labor conditions. See H. Tanimoto, supra note 
211, at 13.

229. /Vs noted earlier, see supra text accompanying notes 211-18, most arbitration 
statutes allow the parties to choose their arbitrators'. For a discussion of the effects of that 
selection process, see infra notes 280-90 and accompanying text.
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which is a  conservative influence on salaries. Second, because bind­
ing arb itra tion  is often viewed as a substitu te  for the employees’ 
right to strike, unions expect some im provement in outcomes over 
those resulting from collective bargaining alone.230 Finally, s ta tu ­
tory criteria usually direct arb itra to rs  to examine “ com parable” sal­
aries in the labor m arke t.231 Consequently, one would expect th a t 
the lowest paid employees could invoke or th reaten  to invoke arbi­
tration to  achieve some equalization of salaries with better-paid 
employees.

A ttem pts to estim ate the salary effect of compulsory a rb itra ­
tion typically employ one of three methods. The more common 
method is to  measure the salary differential between those parties 
who actually  use arb itra tion  procedures and those who do not. A 
second method, based on the theory th a t arb itra tion  standardizes 
salaries and thus improves the economic position of weaker em­
ployee units, involves the m easurem ent of the distribution in salary 
levels am ong a  jurisdiction’s bargaining units. The third method, 
based on the theory  th a t arb itration  can affect systemwide salaries 
simply because it is available, involves m easurem ent of the general 
change in a  jurisdiction 's salary levels regardless of arb itration  us­
age. Each of these hypothesized salary effects will be discussed in 
tu rn .232

1. THE SALARY EFFECT OF ARBITRATION USAGE

The m ost apparen t indicator of salary inflation in an arb itra ­
tion system  is the differential between those parties who receive an 
arb itrated  salary  aw ard and those parties who negotiate a salary set­
tlem ent. If such a  differential exists, then presum ably one has de-

230. See, e.g., Collective Bargaining, supra note 204, at 19; Stevens, Is Compul­
sory Arbitration Compatible with Bargaining?, 5 Indus. Rel. 38,51 (1966); Structuring Collec- 
tive Bargaining, supra note 40, at 860.

231. See supra note 228.
232. For further discussion of these salary theories, see B. Downie, supra note 48, at 

15-16. The data base used in computing salary effects in Connecticut was constructed in the 
following manner. Four points on the contract schedule were selected as representing 3 teach­
ing staff’s salary experience. These include a teacher with two years’ experience and a bache­
lor’s degree.(BAS), a teacher with eight years’ experience and a master's degree (MA8), a 
teacher with thirteen years' experience and a master’s degree (MA13), and a teacher at the 
top of the salary schedule with a master’s degree (MS). Using these points as our sample, we 
then computerized all available salary schedules for Connecticut’s local school districts, cov­
ering the period 1976-1983. The number of such districts (including two public school ‘'acade­
mies") equaled 167 (n = 167). The actual number of salary schedules available for the study 
period was as follows: 1976-77 (n = 162), 1977-78 (n = 164), 1978-79 (n = 158), 1979-80 
(n = 159), 1930-81 (n = 162), 1981-82 (n = 162), and 1982-83 (n = 157).
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tected the relative salary effect of arb itration . This measure of sal­
ary  effect co n stitu te s  the  p redom inan t m ethod in a rb itra tio n  
research to date. Such research reveals little  evidence th a t a rb itra ­
tion usage produces a  salary differential. Several studies of a rb itra ­
tion in the police and firefighter services, for example, conclude there 
is little or no gain from proceeding to  a rb itra tion .233 Similarly, both 
a two-year s tudy  of arb itration  in Wisconsin public schools234 and a 
three-year study  of arb itration  in l'owa public schools235 reveal no 
significant salary  effect resulting from the  use of arbitration.

Our research findings in Connecticut confirm those of the stud ­
ies outlined above. Figure 1 traces the evolution of teachers’ salaries 
in Connecticut since 1977, and encompasses the three years prior to 
and the four years following the introduction of binding arbitration. 
This figure identifies four representative points in a teacher’s career 
ladder, ranging from the position of the relatively new teacher with 
a  bachelor’s degree (BA2) to  th a t of the most senior teacher w ith a  
m aster’s degree (M S). Focusing on these positions, Figure 1 distin­
guishes the average yearly salaries resulting from negotiated settle­
ments (the broken line) and arb itration  (the solid line). The salary 
lines in the period 1977-79, we should note, distinguish the pre-arbi­
tration salaries of those who either did (the solid line), or did not 
(the broken line), proceed to  binding arb itration  in 1980. We distin­
guish these earlier salary levels because they illustrate an im portan t 
characteristic of bargaining impasse.

233. See, e.g., Collective Bargaining, supra note 204, at 25; Final-Ofper Arbi­
tration, supra note 217, at 30; T. Kochan, M. Mironi, R. Ehrenberc, J. Baderschneider 
& T. Jick, Dispute Resolution Under Fact-Finding and Arbitration; An Empirical 
Analysis (1979) [hereinafter cited as Dispute Resolution]; P. Morilanen & K. Mudie, 
Compulsory Arbitration in Michigan 9 (1972); Anderson, Determinants oj Bargaining Out­
comes in the Federal Government of Canada, 32 Indus. & Lab. Rel. Rev. 224 (1979); Bedzek & 
Ripley, Compulsory Arbitration versus Negotiations for Public Safety Employees: The Michigan 
Experience, 3 J. Collective Negotiations in the Pub. Sector 167 (1974); Bloom, Collective 
Bargaining, Compulsory Arbitration, and Salary Settlements in the Public Sector: The Case of 
New Jersey's Municipal Police Officers, 2 J. Lab. Research 369 (1981). But cf. Somers, An 
Evaluation of Final-Off er Arbitration in Massachusetts, 6 J. Collective Negotiations IN the 
Pub. Sector 193 (arbitrated settlements are slightly higher than negotiated settlements). 
This latter finding, however, could be attributable to the use of relatively primitive statistical 
techniques which lacked sufficient control for contaminating factors. See id. at 199-203.

234. See Wisconsin Report, supra note 226, at 106.
235. Delaney, supra note 79, at 445-46. The same finding is reported in a study of 

teacher arbitration in the province of British Columbia in Canada. See Thompson & Cairnie, 
Compulsory Arbitration, supra note 22-1.
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Figure 1
Average Negotiated and Arbitrated Salaries for 

Connecticut School Teachers 1977-78 to 1983-84 

P re -B in d in g  A rb itra tio n  B ind ing  A rb itra tio n

MA13

- |  T---------- 1-----------1---------- 1
1977-78 1978-79 1979-80 1980-81 1981-82 1982-83 1983-8-4

Bargaining Year
arbitrated salary- 

negotiated salary

1980-81 salary ----
determined by arbitration
   19S0-81 salary ....
determined by negotiation

I Arbitrated salary is significantly greater than the corresponding negotiated salary at p<.05.
Source: Calculated from data in Connecticut Education Association, Teacher Salary Sched­

ules. 1977-78 to 1983-8-1.

A review of Figure 1 shows perceptible differences between the 
salary levels of those who negotiate settlem ents and those who pro­
ceed to arb itra tion , and a  few of these differences are statistically  
significant. One’s initial conclusion, then, is th a t arb itration  has a 
positive salary  effect. T his conclusion is negated, however, by a 
closer exam ination of Figure 1 and by the results of more exact re-
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gression analysis.236 First, Figure 1 reveals th a t the salary differen­
tial predated the introduction of binding arb itration . The d a ta  sug­
gest, then, th a t the Letter-paid teachers were more prone to  use 
arbitration.

This hypothesis is confirmed by a series of regression analyses. 
Ot;her factors being equal, higher salary levels are likely to produce 
bargaining im passe.237 A t the sam e time, teachers do not achieve a

226. Multiple regression is a sophisticated statistics' procedure that produces an 
equation which allows the researcher to predict the value of one variable (e.g., salary levels) 
from the values of others (e.g., use of arbitration, etc.). Each variable will have a particular 
regression weight, indicating its importance in the regression equation. Thus, this technique 
enables the researcher to simultaneously control the effects of a number of ’ ariables in order to 
focus on the effect of the remaining variable. For general outlines of multiple regression theory 
and techniques, see H. Blalock, Socal Statistics 450-504 (rev. 2d ed. 1979); Cain, Regres­
sion and Selection Models to Improve Non-Experimental Comparisons, 2 Evaluation Stud. 
Rev. Ann. 93 (1977). For a discussion of the app!cation of multiple regression techniques to 
legal problems, see Bloom & Killingsworth, Pay Discrimination Reseach and Litigation: The 
Use of Regression, 21 Indus. Rel. 318, 321-23 (1982); Fisher supra note 75.

237. A series of regressions was conducted in an attempt to predict which school dis­
tricts were more likely to proceed to arbitration. The dependent variable for this analysis was 
whether the school district contract was settled by voluntary agreement or by arbitration 
award (IMPASSE). This analysis employed aseries of independent variables, concerning dif­
ferent features of the bargaining context. First, there were variables measuring characteristics 
of the school district: 1) the population of tho school district (CITYSIZE); 2) the school dis­
trict’s ability to pay (ABILITY) (The measure of ability to pay used in these analyses was the 
"adjusted equalized net grant list per capita.” This is the measure of town wealth used by the 
State of Connecticut Board of Education to calculate state Education Equalization Aid to 
towns for 1981-82. For a definition of this measure, see State of Conn. Bd. of Educ., 2 
Condition of Education 1980-81, at xi (1982)): 3) the school district’s effort to pay (EF­
FORT) (for a definition of this term, see id.); and 4) the school district’s student need 
(STUDNEED) (for a definition of this term, see id.). Second, there were variables measuring 
characteristics of the school: 1) the size of its student population (STUDPOP); 2) the size of 
the faculty (STAFFSIZE); 3) the mean age of the faculty (MAGE); 4) the mean teaching 
experience of the faculty (MEXP); and 5) the four measures of teaching salary adopted in our 
study (SALARY: BA2, BA3, MA13, MS) (each of these levels was entered into a separate 
regression for that salary level). Third, there was a series of dummy variables dealing with 
professional negotiation representatives to control for: 1) the union affiliation of the teachere 
(CEA, CFST); and 2) the type of attorney, if any, representing the school boards (FIRM, 
INDEPENDENT) (FIRM was limited to an attorney practicing in one of the major labor 
firms in Connecticut; all other attorneys were scored INDEPENDENT). Finally, there was a 
series of variables measuring the impasse history of the school district: i) a measure of the 
school district's post-1966 strike history (STRIKE); 2) a measure of the number of times that 
the school district had resorted to advisory arbitration under the previous statute (ADARB); 
and 3) a measure of the number of binding arbitration awards previously rendered for the 
district (BARB). Thus, the basic regression equation tor determining the causes of impasse 
was:

IMPASSE = a, + bjCITYSIZE + b2ABILITY + bjEFFORT + 
b4STUDNEED + b5STUDPOP + bgSTAFFSIZE + b?MAGE + 
bgMEXP + b9S ALARY + b10CEA + bn CFST + b-oFIRM + 
b13INDEPENDENT + b14STRIKE + blsADARB + ej.
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higher ra te  of increase by invoking a rb itra tio n .238 In fact, the differ­
ence between negotiated and arb itra ted  rates of increase—which 
were seldom significant—appears to have decreased somewhat dur­
ing the past four years of binding a rb itra tio n .239

In short, the formal arb itration  process is essentially a con­
servative one in which negotiated salary trends are followed. This 
conservatism  is facilitated considerably by the structure of the pro­
cess. The m ajority  of school districts commence bargaining a t ap­
proxim ately the same time in the calendar year.240 Since arbitration 
proceedings commence only after negotiations toward voluntary 

i settlem ent fail, contract settlem ents will occur in a number of dis­
tric ts before there is need to render any  arb itration  aw ard.241 The 
participants in arb itra tion  thus make their offers in the context of 
established salary  trends. And, given the s ta tu to ry  adm onition to 
examine com parable salaries in the jurisdiction,242 arb itrators are 
highly disposed to follow those trends.243

Therefore, the  inflationary effect of arb itration , if any, occurs 
through its indirect influence on negotiation behavior. While this 
m ay seem inconsistent w ith the general finding th a t arbitration be-

A series of regressions was conducted for each of the four salary levels. The impasse 
equations for the first two years were significant, in general beyond the 1% level, and ex­
plained between 28 to 45% of the variance in impasse experience. In the last two years, the 
equations explained 20% of the variation in impasse. In all these equations, the dominant 
variable was MEXP, the mean leaching experience of the faculty. Our interviews with mem­
bers of the teachers' unions indicated that this variable captured a "professionalism" factor: 
the more experienced teach'rs were particularly frustrated with the level of salaries. Interest­
ingly, those teachers in the relatively better-paid school districts demonstrated the greatest 
willingness to arbitrate. Thus salaiy level was a variable of frequent importance in the regres­
sion equations: the higher the salary at each of the four levels of the schedule, the more likely it 
was that the bargaining unit would proceed to arbitration. It is interesting to note that this 
latter finding is opposite to the initial Wisconsin experience, where low-salaried teachers were 
more likely to invoke arbitration. See Wisconsin Report, supra note 226, at 113. Notwith­
standing, both studies show no salary effect resulting from arbitration usage.

238. T-tests for differences in the rates of salary increase for negotiated and arbi­
trated contracts revealed significant differences for only one salary level (MA8) in the second 
and third years of bargaining (p < .05).

239. This phenomenon is illustrated in Figure 1, which shows minor convergence of 
the arbitration and negotiation salary lines from 19S0 to 1983.

240. Most school districts commence bargaining in the late summer or fall, in accord­
ance with statutory timetables keyed to the budget submission date for local towns. See 
Conn. Gen. Stat. § 10-153d(b) (1979).

241. As discussed earlier, see supra text accompanying notes 219-24, most arbitration 
statutes require tluV the parties first exhaust negotiation and mediation efforts prior to invo­
cation of arbitration procedures. Connecticut's statute is similarly structured. See Conn. 
Gen. Stat. § 10-153f(b), (c) (1979).

242. See supra note 228.
243. This same pattern of arbitration behavior was found in teacher negotiations lor 

the province of British Columbia. See Thompson & Cairnie, Reply, supra note 224.
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havior follows negotiation behavior, it is not. First, the fact th a t 
arb itration  outcomes follow negotiation trends may tend to s tan d ­
ardize salary settlem ents. T h a t is, traditionally low-paying school 
districts will be forced to “catch up” with better-paying districts, 
thus increasing the statew ide salary bill.24,1 Second, the prospect of 
arbitration may prom pt employers to settle  a t a higher figure be­
cause of the anticipated costs of arb itration . These costs include the 
actual procedural expenses of arb itrating , as well as the risk th a t 
arb itra to rs might select the union’s position on salary as well as 
other issues.245 This la tte r factor can be particularly im portant, 
since labor negotiators and employers share the belief (correctly or 
not) th a t arbitrators tend to inflate salary settlem ents.246

2. THE EFFECT OF ARBITRATION ON SALARY DISPERSION

The possibility th a t binding arbitration might lead to  the 
equalization of salaries w ithin a  s ta te  has social as well as labor rela­
tions implications. As discussed earlier, there have been numerous, 
largely unsuccessful a ttem p ts to remedy inequalities in school ex­
penditures in recent years.247 These inequalities, as we also have 
noted, are closely related to differences in instructional expendi­
tu res.248 Therefore, if theorists of binding arbitration are correct in 
positing a  “catch-up” effect for salaries, arbitration m ight be em­
ployed in education to achieve both labor and social reforms.

The effect of arb itration  on salary  equalization should be m ani­
fested in the degree to which the distribution of district salary levels 
is compressed (suggesting salary  equalization) or dispersed (sug­
gesting widening differences). P ast studies of police and firefighter

244. The belief that arbitration provides a means by which weaker bargaining units 
can "catch up" with better-paid units is common in the labor literature. See, e.g., B. Downie, 
supra note 48, at 62 (“[IJt seems logical to assume that regression toward the mean is enhanced 
under arbitration because the very high and the very low stand out and the extremes in the 
labour market become more difficult to defend and maintain.”); Howlett, Contract Negotiation 
Arbitration in the Public Sector, 42 U. CiN. L. Rev. 47, 64 (1973).

245. See generally Collective Bargaining, supra note 204, at 80-81; Bloom. Is Ar­
bitration Really Compatible with Bargaining?, 20 INDUS. Rel. 233 (1981); Farber, Splitting-the- 
Dijference in Interest Arbitration, 35 Indus. & Lab. Rel. Rev. 70 (1981).

246. See Wisconsin Report, supra note 226, at 81-85. The dacr 'tom our surveys of 
school board negotiators and their attorneys in Connecticut support thL conclusion. Sixty- 
four percent of the board members considered arbitrator fiscal settlements to be “somewhat 
larger" than prior awards, while 19% reported that arbitration salaries were “much larger." 
The corresponding figures for the school board attorneys were 50% and 47%.

2-47. See supra text accompanying notes 58-64.
248, See supra text accompanying notes 65-71.
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arbitration have found minor evidence of salary compression,249 bu t 
the trend appears to have been short-lived.250 Moreover, a recent 
study of arb itration  in Iowa school districts actually reveals evi­
dence of slight salary dispersion.251

Our findings from a seven-year review of salary distribution in 
Connecticut reveal th a t binding arb itration  has little lasting effect 
on statewide salary compression. Instead, arb itration  perpetuates 
(and m ay ultim ately increase) the dispersion of salaries th a t existed 
under collective bargaining. Surprisingly, this dispersion occurs a t  a 
time when, pursuant to court m andate, Connecticut has attem pted 
to redress the inequalities in local school funding by providing 
poorer school d istricts additional revenues with which to fund 
education.252

Figure 2 graphically illustrates the dispersion of teachers’ sala­
ries from 1977 to  1983, based on a  sampling of positions on the 
teachers’ salary schedule. As the graph slopes upward, the coefficient 
of varia tion253 increases, thus signifying increasing differences in the 
salaries of poorer and better paid teachers. Figure 2 reveals th a t sal­
ary dispersion was increasing prior to  the advent of I hiding arb itra­
tion, th a t salary dispersion plateaued for a brief time after the in tro­
duction of b ind ing  a rb itra tio n , and  th a t  p rio r ra tes of salary  
dispersion largely resumed by the th ird  year of arbitration.

249. See, e.g., Dispute Resolution, supra note 233, at 73 (police and firefighters 
under conventional arbitration in New York State); Final-Okfer Arbitration, supra note 
217, at 144-45 (the dispersion of base salaries declined steadily for Wisconsin police during the 
first two years of package last best offer arbitration, but the date was unclear for firefighters).

250. See, e.g.. Dispute Resolution, supra note 233, at 71. The strong "catch up” 
effect for police and firefighter bargaining under conventional arbitration in New York State 
was limited to the first round of bargaining. But it should be noted that it is difficult to ascer­
tain whether even this limited salary compression can be attributed to arbitration, as the 
“catch up” effect was also operating during the last round of negotiations under the previous 
fact-finding scheme.

251. Delaney, supra note 79, at 443-44. Unfortunately, Delaney does not report the 
salary dispersion trend prior to the years under review, 1978-79 to 19S0-81. As binding arbi­
tration was introduced in Iowa public schools in 1975-76, Delaney's work does not indicate 
the initial impact of this procedure upon salary dispersion.

252. See Horton v. Meskill, 172 Conn. 618, 376 A.2d 359 (1977).
253. The coefficient of variation is simply the ratio of the standard deviation of each 

salary level for each year to its mean salary. See, e.g., Final-Ofyer Arbitration, supra note 
217, at 144. Thus, the lower the coefficient of variation, the less dispersion that exists in the 
salary distribution and vice-versa. This statistic is the most standardized measure of disper­
sion, thus allowing ready comparison between the dispersion of different salary levels on the 
schedule over time. A declining trend in the coefficient of variation is indicative of salary 
compression among school districts.
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Figure 2
Coefficient of Variation for Connecticut School 

Teachers for 1977-78 to 1983-81

Advisory A rb itra tio n  B ind ing  A rb itra tion

Bargaining Year
Source: Calculated from data in Conn. Educ. Ass'n, Teacher Salary Schedules 1977-78 to 

1983-84.

This finding seems inconsistent n >t only with the theory of a 
“ catch-up” effect, bu t also with a  widely-held belief th a t arb itration  
standardizes salary behavior. Our further exam ination of salary  
trends, however, revealed a basis for reconciling the concom itant 
phenomena of standardized salary  behavior and continued salary  
dispersion. This explanation is premised on the pervasive practice of 
negotiating percentage increases in salaries, rather than  increases in 
actual dollar amounts. When the trend in dispersion of percentage 
increases is examined, we in fact find a compression in salary  in­
creases: th a t is, the range of percentage increases has narrowed since
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the advent of a rb itra tio n .254 By negotiating in percentage increases, 
however, the system ’s participants ultim ately magnify disparities— 
as is evidenced in Figure 2. This is because percentage increases 
build on an unequal salary base; for example, ten percent of $20,000 
yields a larger salary  increase than  ten (or even twelve) percent of 
$15,000. Thus, our analysis indicates th a t the predictions of salary 
compression are inaccurate not because they are premised on the 
phenomenon of standardization; they err, instead, by disregarding 
the logic of'salary determ ination in collective bargaining. This logic, 
w ith its emphasis on percentage changes, has an inherent regressive 
tendency. As a consequence, arb itration  can produce salary com­
pression only if a rb itra to rs  consciously decide to give poorer bar­
gaining units larger real salary increases than those awarded to  bet­
ter-paid bargaining un its.255 Otherwise, the standardization of 
salary behavior under arb itration  shows no potential to remedy his­
torical salary disparities.

3. THE EFFECT OF ARBITRATION ON SYSTEMWIDE SALARY LEVELS

Even though the  evidence does not indicate a salary effect re­
sulting from arb itra tion  usage or salary compression, the conven­
tional wisdom is th a t the availability  of arbitration may produce a 
small innationary  im pact on employee salaries throughout the sys­
tem. This conclusion is largely based on the study  of arbitration in 
other common law nations— Canada, A ustralia and Great B ritain— 
whose experience w ith arb itra tion  is much lengthier.256 A small 
num ber of studies in non-education public service in America have

254. The following chart illustrates the change in coefficients of variation for the an­
nual percentage increase in salary at all salary levels measured in our study, encompassing the 
years 1978 through 1983. With the exception of a few anomalous coefficients—which are prob­
ably a product of the high sensitivity of this measure—the distribution of percentage increases 
has contracted with a fair amount of consistency.

Year BA2 MA8 MA13 MS

1977-78 .447 .447 .481 .489
1978-79 .448 .397 .463 .391
1979-80 .320 .250 .340 .355
1980-81 .2S3 .281 .383 .351
1981-82 .293 .266 .593 .410
1982-83 .281 .250 .403 .244
255. Assuming unequal salary bases of some magnitude, arbitrators would have to 

either 1) award percentage increases to poorer districts that are large enough to yield real 
salary catch-up, or 2) award dollar increases that are larger than dollar increases awarded 
better-paid bargaining units. Obviously, either action would reverse the usual conservative 
role of arbitrators, and thus are not to be expected.

256. See, e.g., Anderson & Kochan, Impasse Procedures in Ihe Canadian Federal Ser­
vice: Effects on Ihe Bargaining Process, 30 INDUS. Lab. Rel. Rev. 283 (1977); Subbarao, Im-
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failed to produce any clear and unequivocal inference regarding the 
im pact of binding arb itration  upon salaries. Several studies of vary­
ing quality  have concluded th a t compulsory arb itration  has had a 
small to modest wage effect,257 while others have reported  no 
economic im pact.258

T he evidence from the educa tiona l secto r gives reason  to  
believe th a t  som e s ta te w id e  s a la ry  effect m ay re s u lt  from  
arb itration , even though it is difficult to know how m uch.259 One

passe Choke and Wages in Ihe Canadian Federal Service, 18 Indus. Rel. 233 (1979). See gener­
ally B. Downie, supra note 48, at 52-54. j

257. See, e.g., Dispute Resolution, supra note 233 (conventional arbitration, 
GreGghters and police); Final-Offer Arbitration, supra note 217 (Gnal offer arbitration, 
Michigan and Wisconsin GreGghters and police); Loewenberg, Compulsory Arbitration for 
Police and Firefighters in Pennsylvania in JSCS, 23 Indus. & L,ai. Rel, Rev. 367 (1969) 
(conventional arbitration); Olson, The Impact of Arbitration on the Wages of Firefighters, 19 
Indus. Rel. 325 (1980) (Gnal offer arbitration, Wisconsin).

The most comprehensive study of binding arbitration in the non-educational public 
sector is that of Collective Bargaining, supra note 204. This study encompasses a wide 
variety of jurisdictions in the United States, and covers a large number of collective 
bargaining agreements and bargaining years. The authors' best estimate of the salary effect of 
the availability of arbitration is that it increases salary levels by 1.4 to 4%. Id. at 24. 102. 
Their conclusion, after using more reffned statistical models to calibrate the arbitration effect, 
is that "arbitration’s causal inOuence on higher police salaries may be rather modest overall 
and even nonexistent in several arbitration states." Id. at 103.

The study by Feuille, Hendricks and Delaney (Collective Bargaining, supra note 
204) is particularly instructive as to the effects that crude statistical measures can have on 
study results. The researchers employed a series of increasingly reGned measures, and 
demonstrated that a large arbitration (or bargaining) effect may often be attributable to 
extraneous factors—for example, the historical level of salaries in a jurisdiction piior to the 
introduction of arbitration legislation. See id. at 98-99. Thus, their original estimate of 
arbitration's effect—3 to 9%— ,vas reduced to 1.4 to 4% upon further analysis. See id. at 22- 
24,102,03.

There is reason to suspect, therefore, that arbitration studies often overestimate the 
impact of arbitration on salaries. See, e.g., infra note 261. Furthermore, very general salary 
data—like those listed in our Tables 5 and 6—should be treated with caution, since they may 
suggest a somewhat exaggerated view of the true effects of arbitration and strike legislation.

258. Sec, e.g., Bloom, supra note 224 (conventional arbitration, New Jersey police): 
Lipsky & Barocci, Final-Offer Arbitration and Public-Safety Employees: The Massachusetts 
Experience, in Proceedings of the Annual Winter Meeting of the Industrial 
Relations Research Association 65 (1978).

259. To ascertain the “true” effect of the availability of bargaining on teacher salaries, 
it is necessary to obtain a measure ot teacher salaries determined in an arbitration 
jurisdiction, Sa, and a measure of the salaries that the same group of teachers would have been 
awarded were arbitration not available, Sn. Then Sa-Sn would be a “true" measure of the 
effect of the availability of arbitration, as the research design has controlled for all other 
factors that contribute to the determination of salaries. But once arbitration is instigated, Sn 
never occurs and it is impossible to know what salary levels would have actually been in the 
absence of arbitration.

There are two alternative approaches that can be taken to estimate the effect of the 
availability of arbitration. First, Sa can be compared with Sc, the salary level of a group of 
teachers from a jurisdiction without arbitration but that are comparable to the teachers used 
to obtain Sa. Of course, the estimate obtained by Sa-Sc is not likely to be an unbiased estimate
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study, based on a  national sampling of teachers from arbitration and 
non-arbitratiun states, estim ates th a t salaries in arb itration  sta tes 
may be nine percent higher.260 This study probably overstates the 
arbitration effect, however, for it does not measure the am ount of 
increase a ttribu tab le  to  arbitration and does no t control for a 
number of potentially  influential factors.261

Tables 5 and 6 contain alternative m ethods of gauging the 
arbitration effect through, respectively, a  m easurem ent of salary 
trends in states both before and. after the adoption of arb itration , 
and a comparison of salary  trends irf arb itration  and non-arbitration 
s ta te s . We em p h asize  th a t  th ese  m easu res in v ite  sev e ra l 
methodological criticism s, and we do not offer them  as proof of the 
m agnitude of the arb itration  effect.262 Cum ulatively, however, 
these measures appear to  suggest the presence of some inflationary 
effect.

Table 5 sets forth  the ra te  of salary increases occurring in each 
of the binding arb itra tion  states for the three years prior to the 
enactm ent of com pulsory arb itration  and the four years following 
adoption of the process. The rates of salary increase are measured 
both in term s of actual dollars and 1967 dollars, and those rates are

of the impact of the availability of arbitration upon salaries. It is a difficult methodological 
task to match two groups of teachers such that they ere identical butjor the availability of 
arbitration in one group. For example, the political and economic processes that lead to the 
instigation of arbitration in a jurisdiction may produce a bargaining context quite different 
from that of a non-arbitration jurisdiction. For a more detailed critique of problems 
associated with using this approach to estimating the impact of arbitration, see Anderson, The 
Impact of Arbitration: A Methodological Assessment, 20 Indus. Rel. 129,133-41 (1981).

Second, a wage determination econometric model can be used to estimate Sn. Using a 
number of variables highlighted by the wage determination theory, Sj, is estimated by use of 
sophisticated wage equations. For examples of wage determination models, see Bloch & 
Kuskin, supra note 75; Fogel & Lewin, supra note 75. Of course, this approach is limited by 
the accuracy and comprehensiveness of the wage equation.

269. Delaney, supra note 79, at 445-46.
261. As discussed supra note 257, the failure to control for pre-existing salary levels in 

arbitration jurisdictions has potential to overstate appreciably the independent impact of 
arbitration. Furthermore, CPS data fail to control for such factors as a school district’s ability 
to pay, and as Delaney concedes, such failure will overstate the salary effect if those factors are 
themselves correlated with the existence of arbitration legislation. See Delaney, supra note 79, 
at 444 n.49. Finally, Delaney’s classification scheme contains certain errors. See supra note 86.

262. In essence, Table 6 is an extension of the S3-Scmethod ol estim. ting the impact 
of the availability of arbitration upon teacher salaries discussed in supra note 259. Rather 
than matching the salaries in one jurisdiction where arbitration is available with the salaries 
of a comparable group of teachers in a jurisdiction without arbitration. Table 6 compares all 
.he arbitration jurisdictions, in general, with all the non-arbitration jurisdictions. Of course, 
this technique is subject to all the 'riticisms of the Sa-Sc method of estimation outlined in 
supra note 259. Furthermore, as both Tables 5 and 6 incorporate state-level average salaries, 
any inferences based on these data are also limited by the critique of stafe-level studies offered 
in supra notes 75-76.



Tabi,e 5
Avcrugc Salary of Public School Teachers in Rinding Arbitration Slates for the Period 

Three Years Heforc and Four Yeurs After the Enactment of Rinding Arbitration

1970-71
1971-72
1972-73
1973-74
1974-75
1975-70 
19̂ 0-77

1972-73
1973-74
1974-75
1975-70 
1970-77
1977-78
1978-79

1977-78
1978-79
1979-80
1980-81
1981-82
1982-83
1983-84

Average Average Percent
Salary Salary Increase

in in 19G7 in Average
Dollars Dollars Salai y

Nehrnsliu (1972)
8,125 0,782 10.2*
8,405 0,832 4.2
8,704 0,710 2.9
9,108 0,447 5.3
9,204 5,880 1.0

10,409 0,207 12.1*
11,172 0,287 7.3*

lawn (1974) .
9,597 7,405 4.5
9,854 0,930 2.7

10,055 6,709 8.1
12,132 7,234 13.9*
12,533 7,053 3.3
13,340 7,021 6.4*
14,180 6,788 0.3*

Connecticut (1979)
14,299 7,526 4.7
15,482 7,408 8.3*
10,229 6,839 4.8
17,404 6,595 7.2
18,858 6,021 8.4
20,731 7,020 9.9*
22,021 7,317 9.1*

Percent Change 
ill Average 
Snlary in 

1907 Dollars Year

Average
Salary

in
Dollars

Average 
Salary 
in 1907 
Dollars

Percent 
Incrcnsc 

ia Average 
Salary

Percent Change 
in Average 
Sulary in 

1907 Dollars

5.0 1971-72 10,218
Minnesota (1973) 

8,247 4.7 1.0
0.7 1972-73 10,553 8,143 3.3 -1.7

-1.7 1973-74 11,070 7,789 5.0 -4.3
-4.0 1974-75 11,790 7,490 0,4 -3.8
-8.7 1975-70 12,720 7,589 7.9* 1.3*
5.5* 1970-77 13,963 7,858 9.7* 3.5*
1.3’ 1977-78 14,167 7,450 1.5 -5.1

-4.4 1970-77 13,242
Wisconsin (1978) 

7,452 7.2* 1.2*
-0.4 1977-78 14,045 7,390 6.1 -0.8
-2.3 1978-79 14,900 7,132 6.1* -3.5*
6.9* 1979-80 16,006 0,745 7.4* -5.4*

-2.5 1980-81 17,006 0,671 10.0 -1.1
-0.5* 1981-82 19,387 6,807 10.1* 2.0*
-3.3* 1982̂ 83 21,496 7,279 10.9* 6.9*

"Percent increase in state average salary exceeds the national means.
Source: Calculated from data in National Education Association Research, 

Estimates of School Statistics (revised) (unpublished). The 1983-84 
statistic for Connecticut is an unreviscd estimate.
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T able 6
Percentage Increase in Average Snlnrics of Public 

School Teachers, 1980-81 (o 1982-83.**

Binding Arbitration 
Slates*****

Other Collective Bargaining 
Intensive Stales****

N orth  D ako ta
U tah
Colorado
M aryland
K ansas
Florida
New Jersey
N evada
New Y ork
Arizona
U N IT E D  STATES
Indiana
Idaho
California
Rhode Island
Tennessee
New H am pshire
Delaware
South D ako ta
M aine

Collective Bargaining 
Unintcnsive Slates

Texas
New  Mexico 
Virginia 
Louisiana 
A labam a
U N IT E D  STATES 
K entucky 
W est Virginia 
South Carolina 
Missouri 
Georgia 
N orth  Carolina 
Mississippi

Wisconsin
Connecticut
Iowa
U N IT E D  STATES 
N ebraska

M EAN

Right lo Strike 
Slates***

M ontana
Ohio
Oregon
Pennsylvania |
Hawaii t
U N IT E D  STATES
Alaska
Illinois
Vermont
Michigan

M EA N

M EA N

M EAN



The national average includes data from the three states and the District of Columbia that couM not be categorized as either collective 
bargaining intensive or unintensive.
1982-83 data is only an estimate and has yet to be revised.
This list includes Illinois, Ohio and Michigan which effectively have a “de facto" right to strike. While other states arguably fall into this 
category, these three were chosen because they have a particular problem with “illegal" teacher strikes. Without these three states, the 
mean would be 17.-18.
Massachusetts (1.59%) has not been included among the “Other Collective Bargaining Intensive Stales" as that stale's school districts 
have been subject to an abnormal, legal taxing limitation since 1980. If included, the mean would be 10.80%.
Minnesota (25.42%) has not been included among the “Binding Arbitration States," as since 1980 teachers have had the choice of either 
striking or going to binding arbitration.

c Calculated from data in National Education Association, The Ranking of the States, 1981 and 1983.
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compared to the national figures. There is no exact pattern dupli­
cated in each of the binding arbitration states. Because each of these 
arbitration systems was introduced into a different educational sys­
tem in a different economic and political climate, it is not surprising 
that the salary effects recorded on Table 4 do not replicate each 
other. There is, however, a general trend indicating that the salary 
rates in most binding arbitration states consistently overtook na­
tional averages within two to three years of the introduction of bind­
ing arbitration.

Additional inferences of the economic impact of arbitration 
may be drawn when one compares the rates of salary increase in ar­
bitration states with those in other jurisdictions. Table 6 sets forth 
the rates of salary increase occurring in the various states from 1980 
to 1983. As Table 6 demonstrates, the average rate of salary increase 
in arbitration states263 exceeds both that in states with the right to 
strike, and that in states where collective bargaining is intensive but 
does not culminate in resolution by strikes or arbitration. The salary 
effect varies considerably from state to state, however, and thus it is 
not possible to quantify a consistent arbitration effect.

In oummary, the best available evidence from the educational 
and non-educational employment sectors suggests that teachers’ 
salaries may be moderately inflated by the introduction of binding 
arbitration procedures.264. And to the extent that such salary infla­
tion does occur, it will occur through the influence of arbitration on 
negotiation behavior. For this reason, the relatively modest effect of 
arbitration is not surprising. Even though professional negotiators 
may be influenced by arbitration to negotiate somewhat larger sal­
ary settlements, one would not expect substantial salary increases in 
the absence of a signal from arbitrators that they will establish sub­
stantial salary precedents— and this, the evidence indicates, does 
not occur. Therefore, even though arbitration may “matter," f.
“‘market’ factors appear to matter more.”265

This does not suggest that binding arbitration is an undesirable 
impasse resolution technique for teachers. In a system of localized

263. The 1980-83 period was chosen because it is the earliest time period in which 
arb itra tion legislation was in effect fo r all states listed.

264. This analysis focuses on salaries, and thus does not reflect the impact of arb itra ­
tion on economic fringe benefits. Such fringe benefits are clearly a factor in estimating the 
general economic impact of arb itra tion . The work of Feuille, Hendricks and Delaney, (C ol­
le c tiv e  Bargaining, supra note 204), reveals that arb itra tion ’s impact on salaries and fringe 
benefits is sim ilar— there is " lit t le  effect on the general levels of fringe benefits and tota l com­
pensation or on specific fringe benefits. . . ." Id. at 30. But clearly more work on this subject 
is needed.

265. Id. at 27.
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collective bargaining, marginal improvement in salary levels may be 
better than no improvement at all. In addition, if arbitration is rela­
tively as effective in improving salaries as the right to strike, it is 
probably preferable to the social and political turmoil that result 
from a shutdown of the schools.266 There is, however, no indication 
that arbitration has the potential to produce change of such magni­
tude as will lift teachers’ salaries to a competitive level in the labor 
market.267 As a technique for educational reform, therefore, it is as 
unpromising as other variations on the system of localized collective 
bargaining.

B. The Effects of Binding Arbitration on School Governance and 
Educational Policymaking

While the predominant fear of local government is that arbitra­
tion will inflate the local budget, there is also serious concern over its 
non-economic implications. In particular, there are numerous policy 
issues that arise in collective bargaining which are thought unsuited 
for resolution by anyone other than the parties. As noted by one 
commentator:

[Pjrofessional employees often bargain over programs. For example, 
teachers’ unions may demand certain kinds of educational offerings or 
limits on class size. Even if arbitrators were capable of dealing with the 
complexities of budgeting and choosing programs, elected officials 
should not delegate the duty they owe to the electorate to settle these 
questions. Deciding policy issues is the vocation of officials, not of arbi­
trators.268

The claim that certain policy matters should be non-arbitrable 
has had little effect on the scope of arbitration statutes. Arbitration 
legislation generally recognizes a scope of arbitration that is coex­
tensive with the scope of negotiations.269 As a consequence, arbitra-

266. See infra text accompanying notes 299-302.
267. See supra note 79.
268. Bernstein, supra note 53, at 467. Accord, Grodin, Political Aspects of Public Sec­

tor Interest Arbitration, 64 C alif. L . Rf.v. 678, 689-90 (1976).
269. A review of statutes tha t authorize some form of arb itration in teacher bargain­

ing (compulsory or voluntary) reveals but three states that lim it the scope of arb itra tion . 
These lim itations interestingly, prohib it arb itra tion of economic rather than policy issues. See 
Me. Rev. S ta t. Ann . t it . 26. § 965.4 (1974); N .H . Rev. S ta t. Ann. § 273-A.T2 (1979), R.I. 
Gen. Laws § 28-9.3-12 (1980).

When binding arb itration legislation was debated in the Connecticut Senate, an unsuc­
cessful amendment was introduced to restrict the scope of arb itration to issues involving com­
pensation and fringe benefits. See 22 Conn. Gen. Assembly, 1979 S enate Proceedings 2719 
(M ay 8,1979). In suppcrt of this amendment, one state senator argued tha t " I  am not sure 
that we are ready w ith our long history and trad ition of local control of education to have
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tors cannot avoid deciding policy proposals that remain unsettled in 
negotiations. In theory, then, arbitrators could exercise their deci­
sional authority to determine such matters as class size, teachers’ 
work schedule, teachers’ work duties, and even merit pay.

Prior studies of education arbitration have not examined the 
effects of arbitration on policy issues, and there is little evidence 
from the non-educational sector.270 In an effort to investigate this, 
effect, we analyzed the composition of all arbitration offers, awards 
and opinions rendered during the first four years of binding arbitra­
tion in Connecticut. This analysis identified both the extent to 
which arbitration is invoked to obtain change in policy-related mat­
ters, and the extent to which such attempts have succeeded. Fur­
thermore, the results of arbitration were compared with those of ne­
gotiated settlements, thereby permitting some estimate of the 
relative effect of arbitration on bargaining outcomes. These findings 
are illustrated in Table 7, which represents a cross-section of the ma­
jor substantive proposals made during the study period.271

As Table 7 illustrates, the direct impact of arbitration on policy 
issues is surprisingly small. Teachers’ proposals for policy change 
have been overwhelmingly rejected to the extent these proposals af­
fect the scheduling or size of classes, the length of the workday,272 
the scope of teachers’ work duties, or the qualifications for teacher 
advancement. Teachers' field of success, by comparison, has been

these important management and educational decisions made by an outside arb itra to r." See 
id. at 2721.

270. See infra notes 276-77 and accompanying text.
271. The contract sample constitutes 70% of a ll bargaining agreements in effect in 

the school year 1979-80. The arb itration proposal and award sample cover all arb itration pro­
ceedings. (Because we were able to obtain contract samples for those districts wher: policy 
issues have been arbitrated, the percentage figures for contract and arbitration changes coin­
cide.! Our selection of issues encompasses those policy-related proposals that have appeared 
w ith any f. equency in arb itra tion proceedings. We have not included those proposals that, in 
our judgment, make minor or technical modifications in existing policy. In exercising this 
judgment we relied both on our interviews w ith personnel in Connecticut and our knowledge 
of the bargaining system gained through review of bargaining agreements and arb itration 
proceedings. Needless to say, there is a margin of error in this approach, but we do not th ink it 
affects the strong trends reported on Table 7.

272. Proposals affecting the length of the teachers’ work day (proposal 6) were often 
opposed by school boards on the ground tha t they are permissive subjects of bargaining. This 
argument seems well-founded in West Hartford Educ. Ass’n, Inc. v. DeCourcy, 162 Conn. 
566. 2S7 A.2d 739 (1972). and thus the unions’ failure to win such proposals may be largely 
explained on legal grounds. The arbitrators' response to this scope challenge has not been 
altogether favorable to the school boards, however. As demonstrated in proposal five ("com ­
pensation for longer day-year") arbitrators have thought i t equitable to require additional 
compensation fo r teachers in the event the school boards mandate the lengthening of the work 
day or work year.



Arbitration 
Success ltate co
As percentage 
of prnpusnls

57% (8/14)
62 (8/13)
87 (13/15)
67 (4/6)
61 (25/39)
0 (0/13)

8 (1/13)

6 (1/18)
0 (0/13)
22 (8/37)
0 (0/12)
0 (0/4)

0 (0(2)
0 (0/3)
0 (0/2)
38 (5/13)
58 (14/24)

Provision

TEACHER PROPOSAI.S
1) Seniority rights for layoff
2) Seniority rights for rehiring
3) Compensation fo r longer day/year
4) Binding grievance arb itration
5) Agency fee (a)
(j) Work day lim it (b)
7) Work year lim it
8) Teaching period lim it
9) Teaching subject lim it
10) Increased preparation time (c)
11) Class size lim its
12) Change in teacher duties (c)
13) Change in degree qualifications (c)
14) Transfer restrictions 
BOARD PROPOSAL
15) New hire salary discretion 

Merit-related salary (d) 
Management rights 
Change in teacher duties (c) 
Change in degree qualifications (c)

10)
17)
18)
19) 
Notes:

T abi.e 7
Changes in Contract Composition: 1979-1983

1979 Frequency 
(N= 117)

As percentage 
of contracts

All Changes 
(1979-83) 

As percentage 
of contracts

Negotiated 
Changes 

As percentage 
of contracts

Arbitrated 
Changes 

' As percentage 
of contracts

50% 32% (37) 25% (29) 7% (8)
32 26 (30) 19 (22) 7 (8)
12 17 (21) 7 (8) 11 (13)
70 15 (19) 13 (15) 3 (4)

N /A 56 (65) 33 (39) 22 (26)
50 6 (7) 6 (7) 0
66 8 (9) 8 (9) —
38 2 (3) 2 (2) 1 (1)
32 1 (1) 1 (1) —

N /A N /A N /A 1 (1)
47 3 (3) 3 (3) 0

N /A N /A N /A 7 (8)
N /A N /A ■ N /A 0
20 22 (3) 2 (3) 0

26 3 (3) 3 (3) 0
48 0 0 0
69 2 (2) 2 (2) • 0

N /A N /A N /A 4 (5)
N /A N /A N /A 12 (14)

(a) Agency fee provisions were not legal at the time the contract sample was compiled.
(b) See note 260 for further explanation.
(c) Changes in contract composition fo r these items were not obtained.
(d) This provision refers only to the contractual power of school boards to withhold salary increases for poor performance.
(e) N /A = either the information was not available or not obtained.
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limited to a rather narrow range of traditional union concerns— rec­
ognition of seniority rights in staff reductions, provision of addi­
tional compensation for a lengthened work schedule, institution of 
grievance arbitration, and authorization of agency fee provisions (a 
costless item for school government). What is noteworthy in this 
award pattern is that arbitrators have consistently refrained from 
interjecting themselves into the routine managerial concerns of 
school government.

These findings take sharper focus when compared to the general 
' composition of arbitration disputes. Arbitration, it turns out, is used 
primarily to settle economic disagreements.273 Just as economic dis­
putes are the leading cause of strike activity, they also prompt most 
instances of bargaining impasse and arbitration.274 Salary disputes 
were the principal component of virtually every arbitration pro­
ceeding; and both survey and'field research confirm that non-eco­
nomic disputes are'secondary concerns in most arbitration 
proceedings.275

Our findings of arbitrator conservatism on policy issues are con­
sistent with experience in the non-educational public sector. A com­
prehensive national study of arbitration in the police services, for 
example, found that the unions obtained change on non-economic 
matters in but one-fifth of the cases.276 This study’s authors thus 
concluded that “arbitrators seem to view their role in a conservative 
rather than innovative manner.”277 A  similar appraisal has been of­
fered by the chairman of the New York City Office of Collective Bar­
gaining: “[ajs for the fear that arbitrators will impose unique, inno­
vative provisions that may prove unworkable, it is interesting to 
note that there has been a reticence on the part of arbitrators to be

273. During the first four years of arb itra tion in Connecticut, approximately 5S% of 
the issues concerned economic matters like salaries and fringe benefit';. Furthermore, among 
the remaining 42% of non-economic issues, a large number were m inor procedural refinements 
of existing language (e.g., expanding time lim its fo r asserting grievances).

A sim ilar finding is reported in C ollec tive  Bargaining, suprc. note 204, at 21, 62. 
The ir multi-state survey of police arb itra tion revealed tha t the "vast m a jo rity " of arbitrated 
issues (78%) were economic. Id. at 21.

274. Salary disputes are found to be the leading cause of strike activ ity among teach­
ers. See B. Cooper, supra note 44, a t 76-79.

275. Our study of arb itra tion proceedings in Connecticut reveals that v irtua lly alt 
disputes include the Issue of salaries. One union official informed us that salaries arc the point 
of contention in the great m ajo rity of bargaining impasse, and tha t non-economic issues are of 
secondary concern. S im ilarly, surveys of school board chairmen, superintendents and teacher 
representatives reveal tha t salaries are. overwhelmingly, the most important issue in local 
contract negotiations. The next two issues of importance are insurance benefits and reduction 
in force.

276. Set C o llec tiv e  Bargaining, supra note 204, at 21-22, 56-58.
277. Id. at 22.
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innovative. It appears that most arbitrators prefer to follow, or per­
haps it is fair to say that the partie-. expect the arbitrators to follow, 
predictable paths.”278 Regarding the propensity of arbitrators to 
follow bargaining patterns, it is also noteworthy that in those lim­
ited areas where Connecticut's arbitrators have shown willingness 
to award policy change, it is usually in the context of strong bargain­
ing trends.279 •’ .

Thus, there is little evidence that binding arbitration produces, 
or is invoked to produce, significant change in educational policy or 
school governance. In part, this finding may reflect the arbitrators’ 
self-imposed limitations. Arbitrators typically have backgrounds in 
the law and dispute resolution, but little or no experience in the par­
ticular governmental service that is regulated by the bargaining 
agreement.280 Therefore, arbitrators may quite sensibly conclude 
that neither their expertise nor their role lends itself to the determi­
nation of matters of policy. Furthermore, arbitrators are involved in 
the negotiation process for a very brief time, and thus have limited 
acquaintance either with the parties’ historical bargaining relation­
ship or the particular nature of the local governmental service.

There are also important process dynamics at work in public 
sector arbitration, which implicitly encourage arbitrator conserva­
tism. An arbitrator, whatever his quasi-govemmental status, is a 
professional intervenor whose employment is directly dependent on 
his continued acceptability to labor and management. The arbitra­
tor’s acceptability, in turn, is largely a function of his awards, which 
must neither wholly please nor wholly displease a party. Any per­
ception of unfairness or bias will quickly stigmatise an arbitrator,

278. Anderson, Lemons from Interest Arbitration in the Public Sector: The Experience 
o!  Four Jurisdictions, in Arbitration-1374 (BNA ) 59,64 (1975) (proceedings of the Twenty- 
Seventh Annual Meeting, Nat. Acad, of a rb itra tors , April. 1974); accord B. Downie, supra 
note 48, a t 55 ("(AJrbitrators almost invariably are conservative w ith respect to change.” ),

279. See Table 7, supra following note 272. The exceptions to this generalization are 
proposals three and five. Proposal three appears to be an anomalous result attributable to a 
peculiarity of Connecticut's bargaining law. See supra note 272. Proposal six, however, is a 
clear example of an issue where arbitrators have generated a bargaining crend through their 
rulings. Nonetheless, agency fee provisions are a costless item for school government and thus 
do not have serious implications for school governance.

280. See, e.g., Weiler, supra note 223, at 377-78. By way of example, only one of the 
neutral arb itrators on the Connecticut panel has a background in teaching and administra­
tion. The most prevalent occupation of arb itrators is law. See C onnecticut S ta te  D epart­
ment op Education. P er Diem F es Schedules M ediators and A rb itra to rs  (Conn. 1983) 
(unoublished).
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and will result— as has happened in Connecticut— in his 
unemployability.281

The arbitrator’s need to remain marketable manifests itself in 
several respects. One phenomenon, discussed already, is that arbi­
trators tend to avoid controversially and innovation.282 This per­
ception is confirmed by professional bargaining representatives of 
both unions and school boards, who agree overwhelmingly that arbi­
trators are often “hesitant... to alter the status quo in contract 
provisions” and “unwilling to deal with proposals that are innova­
tive.”283 This conservatism most often works to the detriment of 
unions, who are the primary proponents of policy innovation,284 but 
it can also frustrate the efforts of an aggressive management that 
seeks change through the processes of collective bargaining.285

S ' ______ _________________________________________________________
j 281. A rb itra tion statutes in the public sector almost always perm it the parties to
; choose their arb itrator(s). See H. Tanimoto, supra note 211, a t 25-26. In Connecticut, this
; process is normally one in which each party selects a “ partisan" a rb itra to r from a panel desig-
! nated by the state, and these partisan arb itrators mutua lly agree on the selection of a "neu­

tra l" arbitrator. See Conn. G sn .S ta t. ANN.§10-153F(a), (c)(1) (1979). Such use of a tripa r­
tite panel is common among public employee arb itra tion statutes. See H. Tanimoto, supra 
note 211, at 25-26. During the first years of arb itration in Connecticut, one neutral arb itra tor 
was perceived as “ anti-un ion”  and was selected to arb itrate but three disputes. U ltim ate ly, 
tha t arb itra tor resigned from the arb itra tion panel.

282. See supra notes 256-78 and accompanying text.
283. Eighty-one percent of school board representatives, and 91% of union represent­

atives agreed that "arb itra to rs are often hesitant to award proposals tha t alter the status quo 
in contract provisions.”  Eighty-nine percent of board representatives and 86% of union repre­
sentatives agreed tha t "arb itra to rs are often unw illing to deal w ith proposals tha t are 
innovative.”

254. As Table 7 illustrates, supra following note 272, the unions are fa r more aggres­
sive in seeking change in school adm inistration through collective bargaining. The school 
boards’ area of success consists prim arily of efforts to increase adm inistrative control over 
contract rights previously won by teachers. For example, boards have succeeded in obtaining 
lim itations on the subject area of academic degrees tha t w ill qua lify teachers for higher sala­
ries. See id. A sim ilar observation has been made by a union representative w ith experience 
under the Wisconsin teacher arb itra tion laws:

[consequently, the desire to remain competitive through the arb itra to r selection pro­
cess can create a compulsion to remain cautiously attached to the status quo. The 
status quo generally conforms moie com fortably w ith the employer’s position than 
with the union’s, since it is the union which has been seeking change (improvement) 
through its bargaining demands.

Lentz. Can Compulsory Arbitration Work in Education Collective Bargaining? A Second Look, 9 
J. L. & Educ. 85, 90 (1980).

255. A management representative, w ith experience under the Wisconsin teacher ar­
b itra tion statute, has noted the existence of a "no take back”  rule, which prevents manage­
ment from reversing earlier concessions to the unions. See Ryneeki, Con Compu'sory Arbitra­
tion Work in Education Collcctire Bargaining? A Second Look, 9 J.L . Sc Educ. 93, 98-99 (1980). 
Our review of arb itra tion proceedings in Connecticut reveals some effort by management to 
“ take back”  previous concessions: but aside from those attempts that are based on legal 
grounds (i.e., previous concessions are not w ith in the mandatory scope of bargaining and thus
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The conservatism of arbitrators on policy issues may work in 
tandem with another decisional phenomenon: arbitrators typically 
render awards that offer a measure of success to both sides. Arbitra­
tion, our survey research indicates, is generally viewed as an accom­
modative process whose outcomes should largely reflect the trade­
offs and compromise of bargaining.-86 Any award lacking “balance” 
may be considered a distortion of the bargaining pro ess and will 
surely alienate one of the parties. Thus, the great majority of bar­
gaining representatives report that they, expect a “proportionate” 
number of successes and failures in arbitration “regardless of the 
proposals’ actual merit.”287 j

The “balance” in an arbitrated contract, however, does not re­
semble the quid pro quo of a conventional contract. For while teach­
ers continually seek greater compensation, fringe benefits and job 
security, school boards have few affirmative gains to be won through 
collective bargaining.288 Instead, the school board’s success is mea­
sured by the extent to which their managerial prerogatives are pre­
served against encroachments of unions through collective bargain­
ing. Therefore, in the context of arbitration, both school board 
success and award balance are reflected in arbitrators’ rejection of 
union policy proposals, or in their acceptance of less intrusive board 
counterproposals.

There are, then, process dynamics that encourage arbitrators to 
enhance certain employee benefits (primarily economic ones) while 
preserving fundamental aspects of administrative control. Central 
to these process dynamics is the fact that arbitrators usually are 
chosen by the parties. Such a selection process ensures a measure of 
“accountability” that, in the words of one commentator, “may be 
no more circuitous than the public official's accountability.”289 It is 
thus paradoxical that binding arbitration is viewed by school boards 
as a unilateral threat to local school governance. For, as our analysis 
shows, the principal dilutants of local educational control have been

can be deleted by management a t w ill) there has been litt le effort to win back major substan­
tive rights.

286. For a discussion of the aecomodative actions of arbitrators, see Horton, supra 
note 5°. at 500-01; Krislov, supra note 52, 3t 73.

287. E ighty-four percent of school board representatives and 81% of union represent­
atives agreed tha t "arb itra to rs often feel compelled to render ‘balanced’ awards that grant 
each party a proportionate number of its proposals, regardless of the proposals' actual merit."

28S. See, e.g.. Doherty, supra note 137, a t 73. See also Metzler, PreparingJor Negotia­
tions, in C ollec tive  Bargaining Techniques in Education 121 (J. Herring & J. Sarthory 
eds. 1980) ( “ Many boards fa il to face the facts of collective bargaining, fa il to recognize that 
theirs is essentially a defensive not an offensive position.’ ’ ).

2S9. Krislov, supra note 52, a t 73. See also Summers, supra note 57. a t 1200.
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the voluntary concessions made by school boards in collective 
bargaining.290

IV. So m e  T h o u g h t s o n t h e F u t u r e or E ducational 
C ollective B argaining

In the preceding sections we have reviewed and interpreted the 
evidence concerning the effects of collective bargaining in public ed­
ucation. Our primary contention is that teacher bargaining has not 
proven to be the monolithic force in school government that some 
feared. Contrary to early speculation, the power of organized teach­
ers in local school districts is relatively loss than that of organized 
employees in private industry— particularly in the economic aspects 
of bargaining. Furthermore, organized teachers have not arrogated 
control over •."hool policymaking through the negotiation process. 
The more significant success of teachers has been the attainment of 
various employment rights vis-a-vis administrative authority in 
personnel decisions: and even these job protections, the evidence in­
dicates, are unexceptional among the conventions of labor relations.

Future developments in educational collective bargaining—  
whether they be changes in the methods of dispute resolution, in the 
scope of bargaining, or in the distribution of bargaining authority- 
wili depend on the objectives that state government chooses to em­
phasize. In the early years of bargaining, these objectives often have 
been unarticulated and confused. Collective bargaining policy has 
sought simultaneously: 1) the prevention of work stoppage; 2) the 
provision of economic benefits and employment conditions sufficient 
to retain an able teaching force; 3) the preservation of a political 
tradition of local educational control; and 4.) generally, the mainte­
nance of an effective educational program. This ambitious wish list 
has, expectedly, gone unfulfilled. But a reconsideration of these 
objectives, in light of the schools’ initial experience with collective 
bargaining, may at least suggest what realistically can be achieved 
in the coming years.

A . Prevention of Work Stoppage

One of the surest conclusions to be drawn from experience is 
that binding arbitration will, with infrequent exceptions, prevent 
strikes.291 The record of labor peace in both „he educational and

290. See, e .j.. Table 7, supra following note 272.
271. The Wisconsin R eport, supra note 226, notes that there were 51 teacher strikes 

in the six years proceeding introduction of arb itra tion procedures in Wisconsin teacher bar-
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non-educational public sector demonstrates that unionized employ­
ees are reluctant to flout the authority of arbitrators. The reasons 
for this record of compliance are not altogether clear. Unions may be 
anxious to support a system for which, in many cases, they have 
lobbied. The unions, furthermore, may have made a pragmatic as­
sessment that the marginal gains resulting from arbitration are the 
most to be expected in the local bargaining climate. But compliance 
also may reflect the unions’ belief in the ultimate “fairness” of an 
outcome derived from a “neutral” process. Arbitration is, after all, 
the routine method of settling individual grievances within the 
school system, and the sine qua non of an acceptable bargaining 
agreement.292 The moral authority behind an arbitrated contract, 
therefore, should not be underestimated.293

Even though binding arbitration may be a successful medica­
ment for the strike problem, one might reasonably ask whether 
strikes should be a “problem” at all. Indeed, in recent years some 
commentators have argued that the public employee strike no 
longer strikes fear in the hearts of local government officials, and 
that local government therefore no longer needs legal protection 
from the strike threat.294 If such is the case, then public annoyance 
is arguably the greatest cost of a strike, and the legislatures might 
wish to reconsider their historical opposition to the strike.

It is not our purpose to resolve the strike question here. But we 
would note some factors in educational bargaining that might give 
educators and supporters of public education pause in pressing for 
the legalization of strikes. First, the public does not want strike le­
galization, and, according to our surveys, neither do school boards

gaining. Since the introduction of arb itra tion , none have been reported. Id. at 185. S im ilarly, 
data supplied to us by the Connecticut Education Association show there were 49 teacher 
strikes in the 12 years preceeding introduction of arb itration, and none since implementation 
of arb itration. Researchers in Canada report tha t no strike has occurred in the 40 year expel 
ence of British Columbia teachers w ith arb itra tion . See Thompson & Cairnie, Compulsory 
Arbitralion, supra note 224, at 11 (note tha t only economic items are arbitrable in B ritish 
Columbia, and tha t strike data concerns only those disputes that are arbitrable).

Of course, one cannot expect tha t any legislative scheme w ill provide a fool proof 
method of strike prevention. See generally, Structuring Collective Bargaining, supra note 40, at 
831. Nonetheless, the experience w ith arb itra tion reveals incontrovertible evidence tha t i t is 
an exceptionally strong deterrent of strike activ ity .

292. See Table 7, supra following note 272. See generally, Craver, The Jud icial En­
forcement of Fublic Sector Grievance Arbitraticn, 58 Tex. L. Rsv. 329 (1980); Getman, Labor 
Arbitration ard  Dispute Resolution, SS Y ale L.J. 916 (1979).

293. Sec Structuring Collective Bargaining, supra note 40, at 832-53.
294. See.e.g., Burton & K r ii ’er. The Role and Consequence of Strikes by Public Employ­

ees, 79 Y ale L.J . 418 (1970); Cohen, supra ncte41, at 192-93; Hanslowe & Aciemo, supra note 
39, at I06S-72. There is also some evidence tha t the bargaining impact of legal strike ac tiv ity 
is relati ely small and inconsistent. See supra notes 85-90 and accompanying text.



1656 W I S C O N S I N  L A W  R E V I E W

and school administrates.295 And while such opposition is not 
ground for defaulting on the issue, there are reasons to question the 
wisdom of pursuing such a highly controversial technique for resolv­
ing teacher bargaining disputes. As rioted earlier, the consumers of 
public education are a minority cf the voting public; consequently, 
support for the schools depends on political persuasion rather than 
confrontation.296 With an aging population, declining public school 
enrollments, growing competition from private schools, and increas­
ing enrollments of politically disadvantaged students,297 the public 
schools hardly can afford the public resentment that often attends 
the shutdown of local schools. In short, because of the weaker politi­
cal leverage of educators, there is reason to think that strike activity 
in public education will be counter-productive over the long term.

There is also the possibility that strike-based bargaining will 
perpetuate, if not exacerbate, the current educational inequalities 
among local school districts. Experience with public sector strike ac­
tivity indicates that its impact can vary widely,298 depending in 
part on the balance of political power in local communities. One 
might speculate that the strike will be more productive where the 
employee unit is already relatively advantaged in the political pro­
cess and less productive for weaker employee groups.299 Therefore, 
if statewide educational equality remains a state government goal, 
recognition of the strike right may be undesirable in a decentralized 
system of collective bargaining.

Of course, the evidence we have adduced shows that binding 
arbi oration will itself be no panacea for disparities in instructional 
funding.300 In this respect, both binding arbitration and the right to 
strike carry the strong imprint of local conditions. Nonetheless, the 
fact that arbitration tends to equalize at least one component of the 
salary equation may suggest that arbitration is somewhat less objec-

295. The Gallup survey of public attitudes in 1980 found tha t 52% of the respondents 
opposed recognition of the righ t to strike, a slight increase in opposition from 1975. Gallup, 
The 12th Annual Gallup Poll of Ihe Public’s  Altitudes Toward the Public Schools, Phi D e lta  
Kappan, Sept. 1980, at 33, 40. Our surveys of all state school superintendents and board 
chairmen in Connecticut reveal tha t more than 75% of each group oppose even a lim ited righ t 
to strike, and more than 90% of each group opposed a fu ll righ t to strike.

296. See supra notes 94-109 and accompanying text.
297. See supra notes 102-04 and accompanying text.
298. See supra note 87.
299. The limited evidence on this subject lends support to this theory'. See B. 

Cooper, supra note 44, at 75 (citing a study of public employee strikes where it was concluded 
that “well compensated unions may press for more, whereas lower wage groups may 
not. . .

300. See supra text accompanying notes 244-59.
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tionable than the right to strike.301 Still, the relative advantage is 
small and, as a matter of public policy, one might legitimately ques­
tion whether it is an advantage at all.

B. Maintaining the Salaries and Employment Conditions of
Teachers

The central dilemma for public education today is the same as 
that of earlier decades— how to fund a grand program of compulsory 
education for all. Much has been expected of the schools in post-war 
America, and the price has been considerable. In an era of generally 
rising costs, the schools have been charged with educating a larger ‘ 
body of students, many of whom require more costly forms of in­
struction.302 It is not surprising that teachers' salaries have re­
mained at the bottom of the j rofessional scale or that teaching work 
loads have remained steady. Local government simply has not been 
willing to bear the rather imposing costs of "educational excel­
lence,” for all that phrase entails in a pluralistic society.303

Experience with conventional forms of teacher collective bar­
gaining, we have argued, holds little promise for economic improve­
ment of an order that would fundamentally change the professional 
status of teachers. The potential of teacher bargaining as a tool for 
reform, if any, depends on adoption of alternative bargaining strate­
gies. One such strategy, bindir" arbitration, promises at least rela­
tive improvement in the level of teachers’ salaries. Furthermore, 
there is some indication that binding arbitration may be as effective 
as the strike right in raising salaries, without the public and political 
costs entailed by a shut-down of the schools.304

There are significant limitations, however, to the potential of 
binding arbitration. First, there is reason to believe that arbitration 
systems stabilize over time and that arbitrators exert a conservative 
influence in the system. Arbitration, we have demonstrated, is essen­
tially an accommodative process in which existing bargaining trends 
are duplicated. The marginal effect of arbitration on the overall sys­
tem, therefore, cannot proximate the salary gains that are needed to 
make a qualitative difference in teacher compensation levels. Fur-

301. As demonstrated earlier, binding arb itration does lead to measurable compres­
sion in the range of percentage salary increases— the standardization effect. See supra note
254. I f salary levels were roughly proximate, then weaker bargaining units would either main­
tain parity w ith stronger units, or the decline in parity would at least be somewhat slowed.

302. See generally D. Ravitch, supra note 60, a t 267-32S; Bakalis, American Educa­
tion and the Meaning of Scarcity, P ill D e lta  Kappan, Oct. 1981, a t 102.

303. See Bakalis, supra note 302.
304. See Table 6. sup-a following note 262; see also note S6.



1658 W I S C O N S I N  L A W  R E V I E W

thermore, arbitration shows little potential to affect those condi­
tions of classroom education with cost implications— like class size, 
teaching loads and teaching duties— since arbitrators refrain from 
awarding changa in those areas.305

An alternative to arbitration is the centralization of the bar­
gaining process, or at least centralization of its of economic compo­
nent. In practice, arbitration achieves some degree of centralization 
because it tends to standardize bargaining outcomes throughout a 
jurisdiction. But arbitration does not affect several important fea­
tures of the bargaining system— salary trends still are established by 
a series of local negotiations, existing salary disparities remain unaf­
fected, and salary funding continues to be provided mainly by local 
taxation. This continued funding obligation of local government has 
proven to be one of arbitration’s most fractious features, as local 
government complains loudly that state arbitrators are dictating lo­
cal budgetary decisions and taxing policy. Therefore, if the state 
wishes to raise the general level of teachers’ salaries, arbitration 
hardly seems the politically legitimate means of doing so.

Centralized salary determination and funding seem the inevita­
ble direction of public education finance, though the change may be 
a gradual one. Already, state government has surpassed local gov­
ernment in the general funding of local schools.306 As the state’s 
funding role increases, the state’s claim to a role in determining sal­
ary levels should also increase. Furthermore, centralized salary pol­
icy would provide a direct means of ensuring greater equality among 
the instructional expenditures of school districts, a goal the states 
have yet to meet.307 If past experience with localized collective bar­
gaining teaches anything, it is that legal variations on the local bar­
gaining process pale next to the influence of local wealth and local 
willingness to tax and spend for education.308 Thus, a greater state

305. See Tabie 7, supra following note 272.
306. In 1979, the state share of revenues fo r public elementary and secondary educa­

tion surpassed the local share for the first time in recent history. The shares of state and local 
government were, respectively, 46% and 45%. See Condition OF Education, supra note 64, 
at 39-40, 56-57.

307. See supra notes 63-64 and accompanying text.
308. Past studies of teachers’ salaries show that "[w jea lth of the community [isj the 

most powerful determ inant of salary.”  A . C ressw ell & M . Murphy, supra note 25, a t 447. 
In an attempt to test these findings, we performed a series of regressions to determine the 
causes of salary levels in Connecticut school districts. Employing a regression model like that 
reported in supra note 237. we found tha t a school d istrict's ab ility to pay explained 70-85% of 
the variance in salaries a t the top of the salary schedule (p < .001), and 30-60% of the vari­
ance at other points on the salary schedule (p < .001). Thus, our results strongly confirm the 
determ inative value of local wealth in instructional funding.
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role in determining and funding instruction costs of education may 
serve objectives of both quality and equality.

It is noteworthy that the governmental response to reformers' 
appeals for higher teacher salaries has occurred primarily at the 
state level.309 State government has already demonstrated the 
greatest power to summon public attention to the needs of educa­
tion and, more importantly, has the means to fund those needs other 
than through the local property tax.310 While none of these efforts 
reveal a legislative intent to exercise full control over the determina­
tion of teaching salaries, the refocusing of attention on centralized 
solutions is itself significant. Growing state involvement should in­
crease the organizational strength of teachers in the political pro­
cess,311 and should defuse the power of localized tax resistance. 
Moreover, the conspicuous role of state government in establishing 
salary policy may weaken the claim that salary determination is 
predominantly a matter of local concern.

Yet, even if centralized salary policy is the final destination of 
public education, one should not exaggerate the implications of that 
development in and of itself. The success of instructional reform de­
pends ultimately on political will. The magnitude of costs of restor­
ing teachers’ salaries to a competitive market position is impos­
ing.312 One would be more sanguine about the possibility of such 
reform if the federal government’s role were increased, and national 
educational goals received a national funding commitment like that 
of public transportation or pupil welfare programs. In the absence of 
a federal commitment, the possibility of reform remains uncertain 
even at the state level.

309. See supra note 2. See also T he N ation Responds, supra note 3, a t 15 ("state 
leadership is one of the hallmarks of this reform effort.").

310. The proportion of state revenues derived from the property tax is quite small. 
See S ta tis tic a l A bstract, supra note 22, a t 2S7. Most states rely, instead, on a diverse group 
of alternative revenue sources like the personal income tax, the corporate income tax and 
general sales taxes. See F. W irt & M . K irst, School P olitics 235 (1982). During the past 
decade, as public resistance to the property tax increased, school financing shifted both to the 
state level and to non-property tax sources. The result has been an increasing role for state 
legislators and the state executive branch in public education. The current centralized efforts 
at educational reform, accordingly, should strengthen the shift in educational control to the 
state lev-1. See generally id. at 207, 216--S. 23-1-36.

311. See supra note 117.
312. See, e.g., Odden, supra note 83, a t 311 (estimates for raising teachers’ salaries to 

a competitive level range from S5 billion to S20 billion nationally), Howe, Education Mores lo 
Center Stage: An Ocerview of Recent Studies, Pm D e lt v Kappan, Nov. 1983, at 167 (estimate 
tor raising teachers’ salaries equals S20 to S30 billion a year nationally).
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C. Preserving Local Control of education

By far, the greatest resistance to teacher collective bargaining 
has come from the advocates of local educational control. Just as 
local control has been a "powerful and persuasive political shibbo­
leth" in the struggle against state efforts to reclaim a leadership role 
in education,313 local control has been a mainstay of opposition to 
recognition of the duty to bargain,314 to expansion of the scope of 
bargaining,315 and to adoption of impasse resolution techniques like 
binding arbitration.316 Some of this opposition— the Wellington 
and Winter critique, for example— has been based on substantive 
fears that economic and educational outcomes might be adversely 
affected by a diminution of local powers.317 A  large measure of the 
opposition, however, has been premised on process values. In partic­
ular, proponents of local control have worked from the premise that 
local school control is a quintessential^ democratic process which is 
effectively under lay control.318 Collective bargaining, conse-

313. F. W irt & M . K irst, supra note 20, a t 114; accord School Finance, supra note 
42, a t 348 ("T he most frequently raised argument against school finance reform is the fear 
tha t i t w ill result in a loss of local control. The concept of local control exasperates reformers, 
who claim that local control is a myth .” ). For an interesting general account of how the rheto­
ric of local control is employed to legitimate the decentralized state structure, see G. C la rk  & 
M . D ear, S ta te  Apparatus; S tru c tu res  and Language o f Legitimacy 157-59 (1984).

314. See, e.g., M . Lieberman, supra note 137, a t 69-92; R. Summers, supra note 41, 
at 1-17; Scott, The Case Against Collective Bargaining in Public Education, 3 G ov't Union 
Rev. 16, 21 (1983). For a recent iteration of Professor Summers’ view, see Summers, Public 
Sector Collective Bargaining Substantially Diminishes Democracy 1 Gov’t  Union Rev. 5,13 
(1980).

315. See, e.g., A . C ressw ell & M. Murphy, supra note 25, at 172-73, 477-78; 
Metzler, The Need fo r Limitations Upon the Scope of Negotiations in Public Education, I, in 
Education and C o llec tive  Bargaining 33,45-51 (A . Cresswell & M . Murphy eds. 1976).

316. See, e.g., M . Lieberman, supra note 137, at 93-95. Challenges to the legality of 
binding arb itra tion statutes have often been based on "home ru le " laws, which constitute a 
legal manifestation of the local control theme. Sec, e.g., The Conn. Ass'n of Brds. of Educ. v.
Shedd, Conn. Supp. (198-1); Dearborn Fire Fighters Union, Local No. 412 v. C ity of
Dearborn, 394 M ich. 229,243,231 N.W . 2d 226,229 (1975); C ity of Amsterdam v. Helsby, 37 
N.Y.2d 19, 332 N.E.2d 290, 371 N.Y.S.2d 404 (1975).

317. See supra notes 71-72 and accompanying text.
318. See, e.g., R. Summers, supra note 41, at 2-3; Metzler, supra note 315, a t 45-51. 

An excerpt from R. Summers, supra note 41, illustrates the popular view. W riting of public 
education in tho pre-bargaining era, Summers observes that:

"democracy probably functioned more robustly [in education] than in any other lo­
cal public benefit ac tiv ity . In nearly all aspects of local educational decision making, 
powerful interest groups did not hold sway. There was usually substantial citizen 
interest and partic ipation in school policy at local levels, and elected officials were by 
law accountable and frequently responsive.

Id. at 2.
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quently, has been forced to defend itself against suspicions that it is, 
above all else, undemocratic.319

The tradition of lay governance in education is almost uniquely 
American;320 even within American government one can think of 
few close analogues. The instrument of lay government, the local 
school board, is usually an elected body which is chosen in non-parti­
san campaigns.321 Though elected to operate the largest and most 
costly public service of local government,322 board members serve 
on a part-time basis, receiv ing neither remuneration323 nor full-time 
staff assistance.324 Moreover, though professional training and cer­
tification are required of those who implement the educational pro­
gram,325 board members themselves usually have no more profes­
sional expertise than the laity they represent.326

Expertise, concededly, is not always a virtue in government. 
Given the important role of public schools in socializing and accul- 
turating children, there is something to be said for the ideology of 
lay governance. Yet, this ideology largely obscures the reality of 
governance. For it is now “widely confirmed”327 by investigation of 
school government processes that local educational policymaking is 
dominated by professional school administrators. Notwithstanding 
a formal structure of lay government, the influence of the laity—  
either directly or through its representatives on the school board— is 
quite limited.

An impressive amount of research in local school government, 
dating back to the 1960’s, ha? led most observers to regard the

319. See authorities cited supra note 314.
320. See H. T ucker & L . Z eigler, supra note 111. a t 19.
321. See id. at 17, 229; Peterson, The Politics of American Education, in Review of 

R esearch in Education 343 (F . Kerlinger & J. Carroll eds. 1974).
322. See supra notes 65-66 and accompanying text.
323. See McDonnell & Pascal, supra note 118, at 40; Peterson, supra note 321, at 351.
324. See e.g., F. W irt & M . K irst, supra note 20, a t 80; Cohen, supra note 6, at 446.
325. See, e.g., Project, supra note 16, at 1378-79.
326. See, e.g., Schools in C onflict, supra note 18, a t 129; F. W irt & M . K irst, 

supra note 20, at 79; Project, supra note 16, a t 1486.
327. Boyd, supra note 111, at 548; accord H . Tucker & L. Z eigler, supra note 111, 

at 229 ( ‘ ‘The superintendent and other professional a Im inistrators consistently dominate the 
lay school board and public, regardless of arena or topic of decisionmaking."); Project, supra 
note 16, at 1486 ( “ The increasing complexity of adm inistrative and policy problems generates 
the a ttitude among elected board members tha t they lack the competence to make poucy 
decisions. The result is deference to an even narrower and less responsible circle of experts who 
frequently believe tha t they alone are capable of making policy. This has had the effect, par­
ticu larly in la.ge cities, of v irtu a lly excluding representatives, let alone parents, from a signifi­
cant role in the educational systems, thus undermining one of the trad itional bases of the 
public school system.").
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school board’s role as one of legitimation.328 In practice, it is profes­
sional school administrators who determine the content anu scope of 
the agenda for school board meetings.329 Board action on this 
agenda almost always results in affirmation of the administration’s 
proposals.330 Moreover, those issues of central concern to educa­
tional policy making— curriculum, student affairs and personnel 
matters— are among the first matters ceded to administrative deter­
mination.331 As a result of this pattern of continual deference to pro­
fessional school administrators, it is said that "the board becomes»
the agent of legitimation that provides a facade of public control, 
while power is really being exercised by administrators.’’332

This view of the school board as a legitimating agent contains, , 
no doubt, some overstatement. There is evidence, for example, that 
school board influence is appreciably stronger on “external’’ issues 
pertaining to the school budget and school facilities.333 Further­
more, there is some evidence that smaller, exurban school districts 
exhibit a higher degree of school board and community involvement 
than is commonly suggested.334 Nonetheless, there is incontrovert­
ible evidence that the prevailing image of school government pro­
cesses bears little resemblance to the normal operation of those 
processes.335

The image of lay control also is dispelled by study of public par­
ticipation in school politics. Actual citizen participation in school 
government affairs may be the lowest of any institution of American 
government.336 Public turnout at both school board elections337

328. See, e.g., L . Z eig ler & M . Jennings, Governing American Schools 250 
(1974); Kerr, The School Board as an Agency of Legitimation, 38 Soc. Educ. 34-59 (1964); 
Peterson, supra note 321, at 351.

329. See, e.g., H . T ucker & L . Zeigler, supra note 111, at 123-25; L . Z eig ler & M . 
Jennings, supra note 328, a t 190.

330. See, e.g., H. T ucker & L . Zeigler, supra note 111, a t 144-45,231; L . Z eig ler & 
M . Jennings, supra note 328, at 14-15.

331. See, e.g., L . Z eig ler & M. Jennings, supra note 328, at 128; Boyd, supra note 
111, a t 567; Wolle tt, supra note 9, at 1018.

332. Peterson, supra note 321, a t 351. See generally W ertlv im , The Myth of Local 
School Control, 102 I n te l le c t  55 (1973).

333. See, e.g., Boyd, supra note 111, at 565-67; Peterson, supra ..ote 321, a t 354.
334. See Boyd, supra note 111, a t 560-61,573. But see Cohen, supra note 6. a t 438-39.
335. Conventional labor law analysis, to our knowledge, has yet to incorporate any of 

the social science Endings discussed above. The de facto autho rity of school administrators has 
been noted, however, by two advocates of teacher collective bargaining. See Kay, The Need for 
Limitation Upon Ihe Scope of Negotiations in Public Education, I I , in Education and C ollec­
tiv e  Bargaining 52,53 (A. C ressw ell & M. Murphy eds. 1976); Wollett, supra nott j  3t 
1018. •• ■ '

336. See H . T ucker & L. Zeigler, supra note 111, a t 229.
337. See Schools in Conflict, supra note 18. at 95 ("One clear point is that there is 

litt le voter turnout fo r board elections, even more indifference than tha t for other government
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and school board meetings338 is surprisingly low. Past attempts to 

encourage public involvement, furthermore, suggest that wide­

spread participation could not be induced "under any imaginable 

system of local control of schools."339 In addition, the public ap­

pears to have little interest in, or views on, issues of educational pol­

icy.340 Like the school boards themselves, citizens confine their in­

terest to external issues affecting local tax burdens and school 

facilities341 — with occasional interest in ideologically-laden issues 

like textbook censorship.342 Matters of educational policy invoke 

the same deference to professionalism that is c o m m o n  a m o n g  school 

board members.343

There is, then, ample evidence that the school boards function 

as “symbolic democracies,”344 and that lay control is often more 

"ritual"345 than substance. This is not to say that local factors have 

no influence on the educational process. Local financing decisions, as

offices."): Reed & M itchell, The Structure of Citizen Participation: Public Decisions for Public 
Schools, in Public Testimony on Public Schools 194-95 (S. Weinstein & D, M itche ll eds. 
1975).

338. According to a 1983 Gallup survey, 8% of the public (including both parents and 
non-parents) attended a local school board meeting in the 1983 school year. See Gallup, The 
15th Annual Gallup Poll of the Public’s Attitudes Toward the Public Schools, Pm  D e lta  
Kappan, Sept. 1983, a t 43.

339. G. Lanoue & B. Smith, The P o litics o f School D ecen tra liza tion  229 
(1973). The pattern of public indifference appears also to extend to the collective bargaining 
process, notwithstanding claims tha t the public has been invo luntarily excluded from tha t 
process. The Rand study of teacher bargaining found, fo r example, tha t the public had de­
clined to participate even when actively solicited. Thus, the Rand researchers concluded tha t 
advocates of community involvement lead a “ phantom army.”  L . M cD onnell & A. Pascal, 
supra note 47, at 43-14; accord Doherty, supra note 21, a t 546: Perry, supra note 41, a t 3, 5.

340. See, e.g., H. Tucker & L , Zeigler, supra note 111, a t 231-32; Schools in Con­
f lic t, supra note 18, at 130-31; Cohen, supra note 6, a t 442.

341. See, e.g., Boyd, supra note 111, a t 566-67; Peterson, supra note 321, a t 354. See 
also Belasco, A lu tto & Glassman, A Case Study of Community and Teacher Expectations Con­
cerning the Authority Structure of School Systems, 4 Educ. & Urb. Soc’y 85,90-93 (1971) (sur­
vey data showing tha t the community expects greatest lay control over budget, facilities and 
salaries).

342. Based on a survey of citizens, officials and local civic leaders, one researcher con-, 
eluded that:

[they had) no particular interest in curriculum, text books, subversive activities, per­
sonalities, athletics, race relations. . . . This suggests tha t these areas provide a res­
ervoir for what we have called episodic issues— issues which emerge under unusual or 
special conditions and shortly subside. Thus, i t is not textbooks which cause concern, 
bu t a particular textbook under a special set of circumstances.

R. Martin, Government and the Suburban School 55 (1962).
343. See, e.g., Boyd, supra note 111, at 566-67. Surveys of community attitudes ind i­

cate tha t most parents believe school personnel should control issues of instructional policy. 
See Belasco, A lu tto & Glassman, supra note 341, at 93.

344. H. T ucker &. L. Zeigler, supra note 111, at 13.
315. Cohen, supra note 6, at 438.
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we have demonstrated, have significant impact on the quality of 

public education.346 Furthermore, local parties still have a pivotal 

role in educational policy making and implementation, even if those 

parties are unelected professionals.347 Thus, “local control” m a y  

have operational meaning even if “lay control” does not.

Advocates of collective bargaining in the schools should be re­

lieved, however, of their historical burden of proving its com- 

patability with democracy. If contemporary school politics are ab­

normally undemocratic, the loss is attributable to causes other than 

collective bargaining. Thus, the question put by teacher bargaining 

is not whether the public or the professionals shall determine educa­

tional policy; it is whether an already pervasive professional influ­

ence in the public schools should be distributed differently. The lat­

ter question, as w e  shall suggest in the following section, is 

eminently debatable. But it is an altogether different question from 

the one that has preoccupied labor critics in the past.

D. Collective Bargaining and the Educational Program

Most critical attention in recent years has disregarded the pos­

sibility that teacher bargaining might have salutary effects for the 

schools. At least until the release of reform reports in 1983, concern 

over teacher compensation and working conditions was drowned out 

by more vocal concern over local tax burdens and the diminution of 

local control.343 The premise of critics usually has been that bar­

gaining effects, whatever they are, are negative.349

While teacher unionism is certainly not an unalloyed good, its 

relationship to the educational program is far more complex, and far 

more ambiguous, than is often suggested. T h e  fact that teachers’ 

unions continually press for higher salaries and reduced work loads, 

for example, undoubtedly shows a measure of professional self-inter­

est. But self-interest does not obviate the realities of the labor m a r­

ket or the exigencies of teaching performance; an examination of 

these factors suggests that professional and educational goals m a y  

sometimes be closely related.330 Furthermore, the self-interest of 

school government and local taxpayers has its part, too, in the prob-

346. See supra text accompanying notes 94-109.
347. See infra notes 354, 359-60 and accompanying text.
348. See, e.g., authorities cited supra note 314. Sec generally R. Summers, supra 

note 41.
349. For a recent example of one genre of this type of critic ism of teacher bargaining 

see Baird, Teacher Unions, Educaliom l Quality, and a Free M arket Remedy, 5 Gov’t  Union 
Rev. 3:12(1984).

350. See supra notes 11, 196-99 and accompanying text.
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lems of public education. As one advocate of reform has observed, 

*‘[t]here is a disturbing duplicity in a society that fails to create the 

conditions that would foster teacher competence and then c o m­

plains of incompetent teachers.”351

Perhaps the strongest case to be made against teacher collective 

bargaining concerns its effect on the processes of school administra­

tion. Like other legislative programs in the schools, statutory bar­

gaining contributes to a process of administration by rules352 —  

rules, moreover, that are formulated at the school district level 

rather than at the school site where they must be applied.353 Critics 

rightly apprehend that such rules m a y  compromise the leadership 

role of school administrators, a role that has proven important in 

successful schools.354 A n d  while the evidence of such impact is 

neither consistent nor unequivocal, there is little reason to doubt 

that bargaining has affected tho processes of school administration, 

and that sometimes the effect has been detrimental to the 

schools.355

Yet, if collective bargaining is less than ideal as a method of 

ordering school labor relations, it must be compared to what it has 

replaced. School administration in the pre-bargaining era was char­

acterized by broad, unilateral control over the teaching staff.356 In 

an earlier period, unrestricted administrative discretion seemed no 

more objectionable than the schools’ economic dependence on a fe-

351. Carnegie R eport, supra note 2, at 161.
352. Sec Yudof, supra note 100, a t 897, 904. See generally B. Wise, L egislated  

Learning 103-06 (1980).
353. Collective bargaining agreements are, w ith the exception of a statewide agree­

ment in Hawaii, negotiated a t the school d is tric t level. See supra note 17. In 1980, there were 
15,912 public school districts. See D icest o f Education S tatistics, supra note 17, a t 59. By 
comparison, there were more than 86,000 public schools during school year 1976-77, the most 
recent year of reference. See id. at 65.

354. See, e.g., Carnegie R eport, supra note 2, a t 219-29; Wellisch, MacQueen, 
Carriere S'. Duck. School Management and Organization in Successful Schools, 51 Soc. OP Educ. 
211 (1978).

355 The empirical evidence on collective bargaining’s effect on school adm inistration 
is reviev/ed in Nicholson Sc Nasstrom, The Impact of Collective Negotiations on Principals, 58 
N a t’l  Ass'n o f Secondary School P rincipals B u lle tin  100 (Oct. 1974). The authors 
conclude:

[t)he variety of results from these studies strongly suggest considerable care in dis­
cussing implications. Nevertheless, i t would appear tha t principals w ill find their 
decision-making role affected in the future by professional negotiations. The role is 
not destroyed, however, it w ill simply require that principals understand how to 
share decision-making power while exercising it.

Id. at 106. See also Johnson, Teacher Unions in Schools: Authority and Accommodation, 53 
Harv. Educ. Rev. 309 (1983).

356. See supra note 133,



male labor supply debarred from more lucrative careers.357 These 

conditions would eventually lead, however, to the widespread 

unionization, as teachers exerted collective strength to win greater 

professional recognition and a greater participatory role in school 

processes. The very fact that, in 1980, one-half of all teachers’ union 

members worked in rural or small towns, and two-thirds described 

themselves as politically “conservative,”358 is testimony to the 

broad appeal of the teachers’ labor movement.

There is also a strong educational claim for teacher participa­

tion in school government, and this claim is no less compelling than 

the need for educational leadership. Effective schools will be 

founded on effective teaching.359 It is the teaching staff, after all, 

that must implement the intangible program called “educational 

policy.” A n d  as past experience makes clear, neither legislative ini­

tiatives nor managerial directives can succeed unless there is willing 

and intelligent participation by the teaching staff.360 The law m a y  

attempt to preserve educational policy making as the special respon­

sibility of management,361 but the realities of the educational pro­

cess say it cannot.

The structure of district-wide collective bargaining, of course, 

hardly seems the best mechanism for ensuring fluid and responsive 

school administration at the school site. It is the nature of collective

357. See, e.g., Grant, The Teacher's Predicament, 84 Teachers C. Rec. 593 (1983) 
("T he drainage out of teaching has been the result of a varie ty of factors, not least of which is 
the success of the feminist movement in lift in g the professional horizons fo r women who in 
earlier eras would not have looked beyond the helping p- ofessions of teaching, nursing, and 
social work. This was especially true of talented women who entered elite colleges; twenty 
years ago four times as many Smith College graduates went in to teaching as in to business—  
today the reverse is true.’ ’ ) accord A. C ressw ell & M . M urphy, supra note 25, at 62-63; D. 
Ravitch, supra note 60, a t 323.

358. See S tatus , supra note 27, a t 16,19.
359. See, e.g., Mumane, supra note 178, at 26-27. See also Carnegie R eport, supra 

note 2, at 154-85.
360. See, e.g., Mumane, supra note 178, a t 26 ( "A  necessary condition fo r effective 

teaching may be tha t teachers adapt instructional strategies and curricula to the ir own skills 
and personalities, and to the skills, backgrounds, and personalities of their students. In this 
view of teaching and learning, the technical characteristics of instructional strategies and cur­
ricula are not, by themselves, the critica l components. Instead, what matters is the extent to 
which teachers are w illing and able to adapt the curricula and instructional strategy to their 
needs and to the needs of the ir students."); McDonnell & Pascal, supra note 118, a t 44 (con­
cerning the importance ot teacher partic ipation to the success of federally-funded programs). 
See also Johnson, supra note 355, a t 319-20 (concerning the interdependence of teachers 3nd 
adm inistrators). Significantly, those empirical studies tha t find a correlation between school 
effectiveness and adm inistrative leadership also find tha t successful administrators are highly 
involved w ith classroom teachers in the coordination and implementation of the instructional 
program. See Wellisch, MacQueen, Carriere, & Duck, supra note 354, at 216-17, 219.

361. Sec supra note 121 and accompanying text.
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bargaining agreements to substitute rule and formality for trust and 

informality.362 This seems especially so in public education, where 

the evolution from unilateral school government has occurred under 

the watchful eye of school critics, and where the political legitimacy 

of the teacher labor movement has never been fully accepted.363 

Moreover, the zeal with which accountability measures have been 

forced on the schools has predictably led educators to seek contrac­

tual declaration of their rights and their defenses.364

In the final analysis, the contribution of collective bargaining to 

school personnel relations m a y  come not from its generation of rules, 

but from its expansion of the non-contractual role of teachers in 

school policy making.365 Even more encouraging is evidence that 

strong educational leadership can coexist with collective bargaining 

if teachers and administrators are willing to accept their mutual 

roles.366 This suggests that it is often the c uality of a school’s per­

sonnel, and the culture they generate, that determine the success of' 

school labor relations. As one commentator has observed:

Those who predicted that teacher unionism would transform the 
schools into hostile, vigid institutions expected that teachers would pur- 

. sue their self-interests narrowly, that they would aggressively enforce 
the contract provisions negotiated on their behalf, and that traditional 
educational values— flexibility, responsiveness, cooperation— would be 
abandoned for conformity, confrontation, and formality. Such commen­
tators discounted the reciprocal school setting, the interdependence of 
teachers, and the day-to-day realities of school work.

362. See Yudof, supra note 100, a t 892-93.
363. See authorities cited supra note 314:
364. On the proliferation of state accountability legislation, see D . R a v itc .i, supra 

note 60, a t 315-16. See also Cohen, supra note 6, at 445 (" In  re a lity . . . public schools have 
suffered from an excess of accountability most of their history. . . . Public-school profe sion- 
als have only recently begun to atta in the power tha t enables them to deal w ith local commu­
nities and special interests w ith some degree of autonomy, but they are s till held more ac­
countable to the community than are members of any other profession.” ). For a discussion of 
the effects on personnel of accountability practices like merit pay and merit staff reductions, 
see supra notes 164-65,178 and accompanying text.

365. There is, in fact, evidence to suggest tha t an informal partic ipatory role for 
teachers has evolved in mature bargaining relationships. Sec, e.g., Perry, supra note 41, a t 15- 
16. Perry, we should note, does not conclude whether the effects of expanded teacher partici­
pation are beneficial for the schools. See id. at 17. There is, however, a disappointing lack of 
evidence of any consistent increase in teacher participation in unionized school districts. See 
supra note 146. This suggests tha t the development of informal participatory mechanisms 
may depend on the nature of personnel relations in individual school districts.

366. See, e.g., L. M cD onnell & A. Pascal, supra note 47, a t 81-S2; Johnson, supra 
note 355, a t 325-26; Williams, The Impact of Collective Bargaining on the Principal: What Do 
We Know?, 11 Educ. & Urban Soc'y 168,178 (1979).
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Teachers in this study did not want to run the schools, but they 
were prepared to support a principal who demonstrated that their 
schools could be run well. For most teachers, being p; -t of a good school 
took precedence over union membership or close enforcement of the con­
tract.367

As is the case v'ith educational finance, then, school labor rela­

tions m a y  be little affected by legislated labor policy. Collective bar­

gaining usually will not interfere with schools that work well, and 

collective bargaining seldom will rehabilitate schools that are run 

poorly. The task of labor law, therefore, is to cultivate an environ­

ment ir. which the better potential of educators and administrators 

can develop. For this reason, the legislatures should act cautiously 

in imposing unproven reform measures, like merit pay, on the 

schools. Though such measures m a y  seem the needed antidote for an 

untoward union influence, their greatest potential m a y  be to under­

mine the collegial working relationship that is a prerequisite to effec­

tive schools.368

Needed is some equilibrium between the rightful influence of 

professional educators and the imperative that the schools be m a n­

aged. Collective bargaining m a y  be an imperfect means of reaching 

that equilibrium, but it holds greater promise than the managerial 

traditions it replaces. Teacher collective bargaining is, after all, a 

relatively young institution, which has carried a heavy burden of 

past custom during its early years. As the realm of possibilities is 

reimagined, there is reason to hope that labor relations can evolve in 

a direction that will accommodate both professional and public 

interests.

V. C o n c l u s i o n

The problems of contemporary educational reform are also 

largely the problems of school labor relations. Most prominent 

a m o n g  these is the schools’ incessant need for greater financial sup­

port, particularly in funding the costs of instruction. Experience 

with educational collective bargaining demonstrates that the teach­

ers’ unions, far from having “disproportionate power” as claimed by 

Professors Wellington and Winter, m a y  be at a disadvantage in the

367. Johnson, supra note 355, at 326. See also Vaughn, Public Sector Bargaining Is­
sues in the 19S0's: A Neutral View, 33 N .Y .U . Conf. on L abor 317,323 (1980) (“ There is now 
a growing body of empirical evidence emerging confirming what most professional industria l 
relations experts have always known— tha t the nature of the labor-management relationship 
in an organization can have significant positive or negative effects on productiv ity, depending 
on the quality of the relationship.” ).

368. See Johnson, supra note 166, a t 1S3-85.
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local political process. Nor is this disadvantage one that can be rem­

edied legislatively by recognition of teachers’ right to strike or arbi­

trate. This financial dilemma seems to inhere in the current localized 

processes for funding teachers' salaries, and the dilemma is exacer­

bated in poorer school districts. This suggests that, if reform of 

teacher compensation is to come, it must originate at higher levels of 

government where there is both the political will and the economic 

means to pay for it.

Experience with teacher labor relations is less suggestive of 

strategies for reforming the non-compensatory aspects of public ed- 

t ucation. Clearly, the schools must avoid the excesses of either an 
arbitrary school administration or a workplace regimented by con­

tractual rules. Yet, while there is agreement on this in the abstract, 

practical proposals are lacking. The history of labor relations m a y  

also reveal the dominant influence of custom, personality and pro­

fessional identity in the schools, and the futility of legislative re­

forms— like merit pay— that ignore the school culture. One suspects, 

however, that the sociologically informed labor policies will ulti­

mately yield to public opinion, given the public’s irrepressible fancy 

that it can— and does— run the schools.

Whatever the progress of educational reform, the public schools 

must addrt the problem of dispute resolution. Indeed, if signifi­

cant reform is not forthcoming, dispute resolution m a y  become the 

predominant issue in school labor relations. Both our research and 

the research of others indicate that there is a solution to work stop­

page— binding arbitration. Yet, having discarded the c o m m o n  law 

notion that teachers’ strikes are malum in se, one must ask further 
whether the remedy is less appeal’ .g than the malady.

Present evidence suggests that local government will pay a 

moderate economic cost under binding arbitration. Whether that 

cost is an enduring one remains to be seen. Local school government 

will not, however, surrender m a n y  of its important managerial pre­

rogatives to arbitrators (excepting some fiscal control); arbitrators 

are a conservative lot, by and large, and arbitration schemes provide 

disincentives for those w n o  would view the process as a progressive 

or innovative one. Thus, arbitrators, like the parties themselves, 

•concede and compromise so far as compelled to by their 

environment.

There remains the question: Is binding arbitration a politically 

legitimate process? The answer is indisputably "yes”, insofar as 

both teachers and school government show an overwhelming will­

ingness to abide by the outcome of arbitration. Furthermore, one 

cannot fully ciedit the argument that arbitration threatens local
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control, since public education is a state responsibility, just as one 

cannot give credence to those w h o  find arbitration a threat to “free” 

collective bargaining— free bargaining was never a feature of a sys­

tem that denied teachers the right to strike.

Still, one is left with a niggling doubt that binding arbitration 

m a y  mask the political timidity of state government, and that it 

m a y  offer merely an easy peace. Binding arbitration is a tentative 

step toward centralized educational governance, but one under 

which the state can control neither the costs nor the direction of edu­

cational decision-making. It is just such diffusion and delegation of 

responsibility that has brought our educr.tional system to its present 

sorry state.



C o n f e r r i n g  S t r i k e  R i g h t s  b y  S t a t u t e :  

E x p e r i e n c e  O u t s i d e  C a l i f o r n i a

by

B. V. H. Schneider*

In view of the changing status o f the strike in California's pubiic 
sector, readers may be interested in an up-to-date review of how the 
strike question has been handled in other states. The following article 
briefly describes the current standing of the strike in California, sum­
marizes the principal criticisms of the state Supreme Court’s controver­
sial County Satiitalion decision and then discusses how those states that 
have conferred strike rights by stature have handled the matter.

The compilation of other states' strike laws shows that, although 
California's new standard for determining whether a strike is legal or 
illegal was created by different means, the standard itself and the 
suggested safeguards of the public interest set forth in the court’s 
decision do not vary greatly from those contained in the statutes of 
most other states. T he orimary difference lies in the statutory proce­
dures provided elsewhere to encourage dispute resolution short of a 
strike.

Status of the Strike i~ California
Local government. In May 1985, in a case arising under the Meyers- 

Millas-Brown Act (MMBA), the state Supreme Court broke with long­
standing precedent both in this state and throughout the United States 
by ruling that "[T]he following standard may properly guide courts in 
the resolution of future d isputes. . .: strikes by public employees are
not unlawful at common law unless or until it is clearly demonstrated 
that such a strike creates a substantial and imminent threat to the health 
or safety of the public."1

How is this standard to be applied? After noting that the presum p­
tion of essentiality of most governmental service is questionable at best 
and that it is the nature of the service provided which determines its

‘ Dr. Schneider is Director ojthe California Public Employee Relations Program and Editor of 
its CPER magazine.

Note: This article is reprinted from CPER. No. 74, September 1987. © by The Regents 
o f the University o f California, Berkeley.

1 County Sanitation Dist. S'o. 2 v. Los Angeles Co. Employees .Assn., 38 Cal. 3d 564,
119 LRRM 2433; see CPER No. 65X (June 1985). pp. 1-3 and appendix, and No. 65 
(July 1985). pp. 2-16.
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essentiality and the impact o f its disruption on the public welfare, the 
court went on to “ recognize that there are certain "essential’ public 
services, the disruption o f which would seriously threaten the public 
health or safety," The court cautioned "that the right o f public employ­
ees to strike is by no means unlim ited." Strikes o f fire fighters have 
already been prohibited by statute. The legislature "may conclude that 
other categories o f public employees" should he prohibited from strik­
ing. Meanwhile, “ the courts must proceed on a case-by-case basis" to 
apply the enunciated standard, perhaps guided by "existing statutory 
standards" in other slates where employees have “a limited right to 
strike” and where injunctive relief is available to prevent strikes which 
threaten public health o r safety.2

O f course, the practical impact o{ County Sanitation could prove to 
be no greater than an acknowledgement o f the existing state o f affairs 
in local government. In the vacuum created by .he absence o f an 
administering agency to interpret the M MBA, or even mandatory 
impasse procedures, local government strikes have occurred, some­
times injunctions have been sought, and sometimes restraining orders 
have been granted, occasionally because o f a demonstrated threat to 
public health or safety. While the court's departure from common law 
may have been dramatic, it is unclear what— if  anything—will change.

Public schools. Under the Educational Employment Relations Act 
(EERA), we see a d ifferent situation—an administrative agency, the 
state Public Employment Relations Board (PERB), which has been 
wrestling for years with the problem o f how to deal with strikes when 
the statute arguably neither grants nor prohibits the right to strike and 
the impasse procedure terminates in fact-finding. (The court in County 
Sanitation made it clear that it was not deciding the strike question 
under any statute other than MMBA. The application o f the decision to 
statutes under PERB’s jurisdiction remains unresolved.)

A significant series o f PERB and court decisions interpreting 
EERA culminated in Modesto, PERB Dec. 291 (1983), in which the 
board came to two firm  conclusions: (1) strikes occurring before com­
pletion o f the statutory impasse procedures were perse unfair practices 
and therefore enjoinable and (2) anv strike provoked by an employer’s 
bad faith conduct was protected by the act.3 However, the legality o f a 
strike after completion o f the impasse procedures (where no employer 
provocation could be found) was not dealt with directly by the board 
until last year. In the Oakland Unified School District strike o f 1986, 
PERB refused to enjoin a post-impasse strike but did not issue a written 
decision explaining its rationale."4

- Id.. 119 LRRM 2441,2443.
CPER No. 56 (March 1983). pp. 2-10.

■» See CPER No. 6S (March 1986), pp. 14-49.

%

41



This year, in Compton USD, Ord. IR-50, however, the board did 
seek an injunction in a post-impasse strike and issued a written decision 
which moved sharply away from its previous positions. In a 2-1 hold­
ing, the hoard specifically overruled its earlier finding in Modesto that at 
least some strikes are protected (by virtue o f employer provocation) 
and, in the facts o f the case before it, held that the strike was unlawful 
because o f the damage done to the educational process.5 At present, it 
seems that the board has decided that no strike is “ protected" by EERA. 
Whether some or all strikes are actually prohibited—that is, are per se 
unfa ir practices— is less clear and probably subject to additional inter­
pretation by the board in the future.

Therefore, at the two levels o f government where nearly all strikes 
occur— local government and public schools— we find a mixed picture. 
Under the MMBA, the strike is legal, but no state agency or statutory 
guidelines exist to regulate dispute resolution processes. Both agency 
and guidelines are present under EERA, but there has not been a clear 
decision on the circumstances in which the strike can be a legitimate 
step in the process.6

Criticism  o f County Sanitation
Most criticism o f County Sanitation, starting with justice Lucas’s 

dissent to the decision, has centered on the comparative advantages o f a 
legislative, rather than judicial, solution to the strike problem.

Justice Lucas, in his dissent, touched on most o f the objections later 
heard from other analysts:

The decision to allow public employee strikes requires a deli­
cate and complex balancing process best undertaken by the 
Legislature, which may formulate a comprehensive regulato­
ry scheme designed to avoid the disruption and chaos which 
invariably follow a cessation or in terruption o f governmental 
services. The majority’s own proposal, to withhold the strike 
weapon only where "tru ly essential" services are involved . . . 
and a "substantial and imminent threat” is posed will afford 
little guidance to our trial courts who must, on a "case-by-case" 
basis. . . decide such issues. In the absence o f an administra­
tive agency . . . presumably all strike-related issues will go to

•

5 See CPER No. 72X. pp. 1-5.
n O f course. California's public sector bargaining scheme provides separate stat­

utes fo r state employees (State Emplover-Emplovee Relations Act) and higher educa­
tion (H igher Education Emplover-Emplovee Relations Act). Both are under PERB 
jurisdic tion and presumably arc subject to the sam- interpretation o f the strike 
question, although the paucity o f strikes in those sectors has provided no opportun i­
ty fo r the board to address the issue. Labor relations o f transit districts are governed 
bv each district's enabling statute. Most o f the latter laws hasc been found to grant the 
righ t to strike based on language giving employee organizations the right to partici­
pate in "concerted activities" or to engage in "collective bargaining."

I--------------------- 1



the courts in the first instance, but the courts arc poor forums 
for the resolution o f such issues. O f the few states that permit 
strikes by public employees, virtually all do so by comprehen­
sive statutory provisions. In contrast, the majority’s new Cali­
fornia rule is hopelessly undefined and unstructured.7

The comments o f recent law review articles prim arily express (1) 
indignation at the court’s "usurpation’’ o f the legislature’s role and (2) 
dissatisfaction with a system which allows strikes but fails to set clear 
guidelines for identifying "unlaw ful" strikes and fails to provide im­
passe resolution procedures.

For example, in the first category, the focus o f attention has been 
on thc judicial nature o f the action and its infringement on the political 
role o f the legislature:

"The California Supreme Court failed to recognize judicial 
limitations when it embarked upon this policy analysis, an 
analysis that all other jurisdictions have reserved fo r the legis­
lature.’’8

“The legislature necessarily had a purpose in expressly deny­
ing public employees the protections afforded private em­
ployees. . . .  In reaching the opposite conclusion . . . .  the 
court not only intruded upon determinations best left to the 
legislature, but also unnecessarily reconsidered a decision the 
legislature had already made. In doing so, the court mis­
construed statutory provisions. . . ."9

“ . . . [T]he California Supreme Court has obliterated any 
conceptual distinction between private sector and public sec­
tor impasse resolution. The consequence o f doing so is to 
trivialize the influence o f the citizen in public sector labor 
relations. When the right to strike is granted statutorily, the 
citizen is at least permitted a voice in desig. ing the system, and 
that voice presumably assures that the interest o f the citizen 
has been adequately protected. The California common law 
rule avoids even that degree o f electoral power.’’ 10

n the other hand, one writer sees the decision as likely to start a 
trend among state courts:

7 See fin. I. supra. 119 LRRM 2-157, 2-158.
8 Note, “California Public Employees Granted Right to Strike W ithout Legislative 

Authorization." Washington University Law Quarterly 64 (W inter 1986), 269.
9 G. Murrav Snow, “County Sanitation District No 2 v. Los Angeles Counts Employ­

ees Association, Local 600: A Study in Judicial Legislation." Brigham Young Unwer- 
sip, Law Review (W inter 1986), p. 206.
10 Raymond L. Hogler, “ The Common Law ol Public Employee Strikes: A New Rule 

in California." Labor Law /ounuil. 37 (February 19861, 102-103.



The common-law rule . . . provided for a wholesale denial of 
the freedom o f public employees to withhold their labor. Such 
denial is justified only where it has clearly been established 
that the public welfare is threatened. By g ran ting . . .  a limited 
right to strike, the . . . Court produced a decision worthy of 
consideration by courts currently advocating the abrogation 
o f the common-law rule. A number o f courts are likely to 
follow the precedent set by this court.11

The second category o f reaction covers (1) what critics see as a 
failure o f the court to expand on what m ight constitute a “ substantial 
and imminent threat to the health and safety o f the public," that is, 
what that should mean in a practical context beyond the more obvious 
cases, such as police and fire fighters, (2) the need for impasse resolu­
tion procedures and (3) the lack o f uniform ity that may result as a 
number o f lower courts, with no particular expertise in labor relations, 
seek to administer the law in a variety o f different iact situations. Some 
examples are:

“The opinion o f the court in County Sanitation stated that 
'essential' public employeescould be prohibited from striking. 
However, the court did not state at what point the determina­
tion o f essentiality is to be made. The statutes o f other states 
. . . provide im portant guidance on how to deal with the 
problems which w ill soon face the California legislature . . .
By providing mandatory special impasse procedures such as 
arbitration, mediation, and fact-finding, the California Legis­
lature can assure that crippling public employee strikes will 
only occur as a last resort."1-

“ Public employees [in  Pennsylvania] are granted a right to 
strike, but that right is delimited by various procedural re­
quirements designed to inure reasoned, mature deliberation 
in the negotiations process. In contrast [the California rule] 
provides for no impasse techniques . . . nor are there any 
specified periods during which a strike may not occur."11’

"A court is not the governmental body that determines the 
functions in which government should engage. Therefore, 
courts should not determine which governmental functions 
are essential. While some governmental functions are clearly

11 Lori E. Shaw. "L ib o r Law: The California Supreme Court Confers a Limited Right 
to Strike L'pon Public Employees Through Judicial Fiat," University nf Dayton Law 
Rr.nrw. I I (W inter 1986), 436.
‘ -G regory Thomas Fain, "Local Public Employees Right to Strike A fter County 

Sanitation District v. Los Angeles Countv Employees Association," Pacific Law Jo ur­
nal. 17 (Januan 1986). 531-552.
|J Hogler. sufrra, p. 101.



not essential, a bright line for drawing such distinctions does 
not exist. Spates have the right to determine whether certain 
public employees may strike or whether because o f the im por­
tance o f their function they may not. However, such determ i­
nations should be made by the legislature, which is better 
equipped to draw such important distinctions."1-1

“ Although good reason may exist for perm itting public em­
ployee strikes, the legislature is in the best position to weigh 
the competing interests o f public sector employees and their 
employers in determ ining when a strike is permissible."11'

" I t  is quite probable . . . that the California legislature would 
have implemented certain procedural requirements [which 
are] not only advantageous ’.o the parties involved in a dispute 
and to the court which must resolve such a dispute, but . . . 
also beneficial to the genera, public. . . .Such measures allevi­
ate confusion regarding the appropriate action to be taken to 
prevent or halt a strike, delineate who is responsible fo r taking 
such action, and establish when such action should occur."16

The consensus o f these critics could perhaps be summarized as, I f  
there is to be a righ t to strike, it should be granted by the legislature 
and, i f  there are to be limitations on the right, explicit procedures 
should exist to guide the parties and protect the public interest. Two o f 
the authors point out that some states with a statutory strike right 
provide no more guidance than County Sanitation, but both authors 
emphasize that there is public input im plicit in legislation and that a 
legislature has the capacity to reevaluate its standards on a continuing 
basis.17

Background: The Strike R ight Elsewhere

California is the first state to overturn the common law doctrine 
that there is no righ t to strike for public employees absent a legislative 
grant o f the right. It  is also the only state with a comprehensive 
statutory system, such as EERA, where the status o f the strike is unclear 
and the administering agency has been left to develop a case law on the 
subject.

What has happened in other states? Since the late sixties, 10 states 
have granted legislatively the right to strike to certain groups o f public 
employees— Alaska, Hawaii, Illino is, Minnesota. Montana, Ohio,

H Snow, supra, pp. 211-212.
15 Note, supra, pp. 269-270.
16 Shaw, supra, pp. 430-431.
17 See Note, supra, p. 269, ftn. f>2, and Shaw, supra, pp. 429— 131.
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Oregon, Pennsylvania, Vermont and Wisconsin.18 Mow did this come 
about?

In the mid-sixties, the most advanced thinking on the whole issue 
o f  public sector employment relations came from New York State's 
Taylor Commission, which had been convened to study the feasibility 
o f a law for that state. Its terms o f reference emphasized two policy 
goals: “ protecting the public against the disruption o f vital public 
services, while at the same time protecting the rights o f public employ­
ees."10 In its final report, the committee argued against conferring the 
right to strike and articulated the tradeoff which has characterized most 
public sector legislation up to the present time: “ It is elementary justice 
to assure public employees who are stopped from using the strike, that 
they have the right to negotiate collectively.” ao The upshot for New 
York State was recommendations for procedures based loosely on the 
private sector model, but adapted to public sector differences— notably 
the substitution o f mediation and fact-finding for the right to strike, 
coupled with penalties for violations o f the strike ban.

By 1967, legislation in 21 states allowed par ticipation o f some 
public employees through collective bargaining in the determination 
o f their pay and conditions o f employment, while the strike remained 
unauthorized as incompatible with the nature o f the government em­
ployer. Modified bargaining systems were intended to make the strike 
unnecessary, and mediation/fact-finding procedures were expected to 
evolve into an acceptable substitute.

When the Taylor Commission first contended that the strike was 
inappropriate in the public sector, it based its view on two points. First, 
the strike is incompatible with the orderly functioning o f our demo­
cratic form o f representative government, in which political forces, 
rather than economic power, shape governmental decisions. Second, 
while admitting that some public employees may provide unique but 
not "essential" services, and others are engaged in work identical to that 
performed in the private sector, it concluded that “a differentiation 
between essential and nonessential governmental services would be the 
subject o f such intense and never-ending controversy as to be adminis­
tratively impossible."21 It also dispensed with compulsory arbitration as 
an option: "There is serious doubt whether it would be legal because o f 
the obligation o f the designated executive heads o f government depart­
ments or agencies not to delegate certain fiscal and other duties.

18 On the other hand, 38 states have statutes which proh ib it strikes by all o r some 
public employees. A t least 22 states have litigated the strike issue and found that no 
righ t exists in common law absent a statutory grant.
19 New York Governor's Committee (Taylor) on Public Lmployce Relations. Final 

Report (March 31, 1966), p. 9.
20 Id., p. 20.
*1 Id., pp. 18-19.
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Moreover, it is our opinion tluu such a course would he detrimental to 
the cause o f developing effective collective negotiations."22

T lie  Taylor Commission's views were widely shared. W riting in 
1967, Andrew W.J. Thomson observed that no legislature “ has yet 
permitted its employees to strike, arid public opinion seems to indicate 
that such a development is not likely in the foreseeable future. The 
furthest that any legislative body has gone is to prohib it specifically only 
strikes which endanger the health, safety or welfare o f the public as in 
Vermont. . . . "23 A similar view was put forward a year later by Ida 
Klaus who saw goveinment as unyielding on the strike, in part because 
o f the unwillingness o f the public to accept any action that would 
sanction strikes by public employees.24 As had the Taylor Commission, 
both writers emphasized the d ifficu lty o f distinguishing between essen­
tial and nonessential services.

Pennsylvania was the first state to take a radically d ifferent line, 
moving directly from a 1947 no-strike statute to compulsory tripartite 
arbitration for police and fire fighters in 1968, and then to a compre­
hensive law and circumscribed right to strike for other public employ­
ees in 1970. The commission that recommended this particular ap­
proach took a decidedly d ifferent view o f the matter: "Twenty years o f 
experience [under a no-strike law] has taught us that such a policy is 
unreasonable and unenforceable, particularly when coupled with inef­
fective or nonexistent collective bargaining. It  is based upon a philoso­
phy that one may not strike against the sovereign. But today’s sovereign 
is engaged not only in government but in a great variety o f other 
activities. The consequences o f a strike by a policeman are very d iffe r­
ent from those o f a gardener in a public park."25

“ Essentiality" as an insurmountable barrier to the right to strike 
was dismissed by the Pennsylvania Commission: “The collective bar­
gaining process will be strengthened i f  this qualified right to strike is 
recognized. It w ill be some curb on the possible intransigence o f an 
employer; and the limitations on the right to strike will serve notice on 
the employee that there are limits to the hardships that he can im­
pose. . . . Strikes can only be effective so long as they have public 
support. . . . We can look upon the lim ited and carefully defined right 
to strike as a safety valve that will in fact prevent strikes."20

« Id., p. 46.
23 Sink/s and Strike Penalties in Public Employment (Ithaca: New York State 

School of Industrial and Labor Relations. Cornell Univ., 1967), p. 8 .
24 "A Look Ahead," in Labor-Management Relations in the Public Service, Pt. 6  

(Honolulu: Industrial Relations Center, Univ. of Hawaii. September 1968), pp. 775-776.
25 Governor's Commission to Revise the Public Employee Law of Pennsylvania, 

Report and Recommendations (June 1968), p. 7.
26 Id., pp. 13-14. Hawaii took the same step in 1970 and for roughly the same 

reasons.
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Given the historical aversion to the strike in the public sector, one 
o f the most interesting developments in employment relations has 
been the statutory granting o f this right. The main reasons seem to be 
those touched on by the Pennsylvania Commission: a belief that the 
bargaining process will be strengthened and that essentiality can be 
adequately defined so as to protect the interests o f both public employ­
ees and the public. It is the latter objective which has most strongly 
marked these statutes.

In no case is the right to strike unfettered, fn all cases, a threat to 
the public health, safety, and/or welfare triggers some kind o f "no­
strike” mechanism. In most cases, certain prestrike impasse procedures 
must be complied with, often involving the passage o f considerable 
time. Others include devices to bring the public into the picture and 
methods designed to encourage harder bargaining. In  states that pro­
vide statutory strike rights, where "essential" employees are denied the 
strike they are given the right to compulsory interest arbitration in­
stead.27

Alaska28 divides its employees into three categories:
1. Those who provide services which may not be given up for even 

short periods o f time— police, fire protection, prison, and hospital 
employees. An impasse in this case is followed by mediation and bind­
ing arbitration.

2. Those whose services may be interrupted for a limited period— 
public utility, snow removal, and sanitation employees. This class may 
strike for a limited time after mediation i f  a majority o f employees in a 
unit vote by secret ballot to do so. The time period is determined by 
impact on the health, safety, or welfare o f the public. Either the 
employer or the adminstering agency may apply to the court for an 
order enjoining the strike. The court is to consider the "total equities," 
i.e., the impact o f a strike on the public and the extent to which the 
parties ha ’e met their statutory obligations. I f  an impasse still exists 
after issuance o f an injunction, the parties must proceed to binding 
arbitratio” ..

3. Those (all other employees) who provide services where work 
stoppages may be sustained for extended periods without serious ef­
fects on the public. A majority o f employees in the unit must vote to 
strike by secret ballot.

27 Presumably, "essential" employees who are denied strike rights arc given ar­
bitration in order to redress the incquiiv which arises when other employees may 
strike. It is worth noting, however, that eight slates grant compulsory arbitration to at 
least some of their "essential" employees without providing anything "extra" for the 
rest of then., i.e., access to the strike is denied for all (Massachusetts, Michigan, 
Nebraska, New Jersey, New York. Oklahoma. Washington, and Wyoming).

28 Alaska Stat.. Title 23, Secs. 23.40.070-23.*10.260 (1972) as amended 1984 (all 
except teachers).

Today: Right-to-Strike Statutes
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Under the Alaska act, public school employees are excluded from 
the definition o f "public employee'" and therefore have no right to 
strike.29

Hawaii30 prohibits strikes by (1) employees not in a certified 
bargaining unit, (2) employees in a unit for which final resolution o f 
disputes is by binding arbitration—police, fire fighters and. where the 
parties have mutually agreed to its use, (3) essential employees. Essen­
tial employees provide services whose disruption, in the opinion o f the 
administering agency, would constitute an “ imminent or present dan­
ger to the public health and safety."

Other employees may strike after (1) agency-initiated mediation 
and fact-finding have been complied with in good faith, (2) proceed­
ings for the prevention o f unfair practices have been exhausted, (3) 60 
days have elapsed since the fact-finding board has made public its 
findings and recommendations and (4) the exclusive representative has 
given a 10-dav notice o f intent to strike to the agency and the employer.

I f  an employee or employee organization violates the above re­
quirements, or there is reason to believe that there will be a violation, 
the employer may seek injunctive relief.

I llin o is 31 has two laws, one for public schools and the other for the 
balance o f public employees. Both permit the strike (1) i f  the employee 
is represented by an exclusive agent, (2) a contract has expired and does 
not prohibit strikes, (3) disputed issues have not been submitted to 
voluntary arbitration, (4) mediation is unsuccessful and (5) five days 
have elapsed after notice o f a strike is given.

Under the general law, peace officers, fire fighters, paramedics, 
and security employees are prohibited from striking. For these groups, 
mandatory mediation must commence 30 days and compulsory ar­
bitration proceedings 14 days before contract expiration. A ll terms o f 
the arbitrators’ decision are subject to review by the governing body, 
who may reject any term by a three-fifths vote. In the case o f rejection, 
the parties return to the panel for a supplemental decision.

Under both laws, an injunction may be sought by an employer i f  a 
strike is or has become a danger to public health o r safety. Under the 
education law, an employer unfair practice or “other evidence o f lack o f 
clean hands" in negotiations with the union m3v constitute a union 
defense to an injunction proceeding.

Minnesota32 allows strikes by employees other than confidential, 
managerial, supervisory, and essential employees, and principals and

- v Anchorage r.dtiC. Assn. v. School Dal., 11-1 L R R M  3377 (1982).
3,1 Hawaii Re\. Slat., Ch. 89. Secs. 89-1-89-20 11970) as amen< Ad 1986 (all).
31 Illinois Stat. Ann., ch. -18, Secs, 1601-1627 (1983) as amended 1986 tall except 

schools and higher educ.), Secs. 1701-1721 (19831 as amended 1983 (schools and 
higher educ.).

Minnesota Stat. Ann.. Ch. 179A. Secs. 179A.01-179A.23 (1971) as untended 1985
(all).



assistant principals. Essential employees are peace officers, fire fight­
ers, guards at correctional institutions, and employees o f hospitals 
other than state hospitals. For state employees, essential means all 
employees in law enforcement, health care professional, correctional 
guard, professional engineering, and supervisory units. Disputes af­
fecting essential employees can be settled by binding arbitration on the 
request o f either side and i f  the director o f mediation services deter­
mines that further efforts to negotiate would be fruitless.

Other employees may strike when (1) an agreement has expired, 
(2) the parties have participated in mediation for at least 45 days (30 
days in the case o f teachers) and (3) written notice is served on the 
employer and director o f mediation services by the exclusive represen­
tative at least 10 days p rio r to the start o f a strike (25 days fo r teachers).

A strike is also permitted i f  the employer disregards an arbitration 
decision, or i f  the legislative commission on employee relations has not 
given approval during a legislative interim  to a negotiated agreement 
or arbitratior award, or i f  the entire legislature rejects or fails to ratify a 
negotiated agreement or arbitration award which has been approved 
by the legislative commission.

Engaging in an unlawful strike is an unfair practice. Employer 
unfair practices are not a defense to an illegal strike; however, such 
factors may be considered by a court in mitigation o f penalties.

Montana33 has three laws. One, passed in 1969, covers nurses in 
both the public and private sectors, contains no impasse procedures, 
and allows strikes on 30 days’ notice provided there is no other strike at 
a health care facility within a 150-mile radius.

A law covering fire fighters requires mediation and fact-finding 
followed by binding arbitration on the application o f either party. 
Regarding strikes, the statute simply states that strikes are prohibited 
“during the term ofany contract and negotiations or arbitration o f that 
contract."

Montana’s law covering other employees is o f interest because it 
includes an employee organization right to engage in "concerted activi­
ties," which the state supreme court has interpreted to include the right 
to strike.3-4 The court commented that no d ifferent interpretation is 
required because public employees are involved, particularly as no­
where in the law are such employees prohibited from striking.

O hio35 has a rather lengthy procedure with particularly stringent 
safeguards. Mediation is followed by fact-finding, both to take place 
within 50 days prio r to contract expiration. Seven days, at most, after

33 Montana Rev. Code, T itle 39. Ch. 31. Secs. 39-31-101-39-31-409 (1973) as 
amended 1985 (all): Ch. 32. Sees. 39-32-!01-39-32-[ ] (1909) as amended 1983 
(nurses); Ch. 472, Secs. 39-34-101-39-34-100 (1979) (fire arb.l.34 Montano v. Public Employees Council, 88 LRRM 2012 (1974).

55 Ohio Rev. Code Ann.. Ch. 1117. Secs. 4117.01—4 117.23, and Secs. 4, 5. 7. and 8, as



the fact-findcrs' recommendations are issued, the parties are asked to 
accept them as is or as modified. I f  rejection is considered, votes must 
be taken. Either the employer or the union membership may reject the 
recommendations by a three-fifths majority o f the total body. (In the 
case o f the state, a 60 percent vote o f the members ol both houses is 
necessary to reject a recommended contract.) I f  the vole by both is at 
least 41 percent in favor, the contract is ratified. I f  either rejects the 
recommendations, an impasse exists and the findings are published. I f  
there is still no agreement within seven days, designated employees 
(safety services, nurses, corrections employees, mental health atten­
dants and employees o f retirement systems) go to final-offer arbitra­
tion. A ll other employees may strike after 10 days' notice, unless they 
have selected another procedure (e.g., arbitration) in advance.

I f  a lawful strike is believed to create a danger to public health or 
safety, the employer may petition the court for a 72-hour restraining 
order. The employer may then petition the administering agency for 
permission to require a further enjoinment o f up to 60 days on the 
same grounds. During this period, the parties are expected to continue 
bargaining with the assistance o f a mediator, who may require bargain­
ing in private or in public. A t any time after 45 days, the mediator may 
make public a report on the curt ent positions o f the parties, including a 
statement by each party o f its position and offers o f settlement.

An illegal strike is an employee organization unfair practice. An 
unfair practice by the employer is not a defense to an injunction 
proceeding.

Oregon36 impasse procedures start when, after “a reasonable peri­
od o f negotiation," either or both parties notifv the board, or the board 
determines itself, that an agreement cannot be reached. Mediation 
commences. After 15 days o f mediation, either party or the board may 
initiate fact-finding. A lawful strike is permissible after fact-finding if  
(1) the employees are in a certified unit, (2) an involved employee is not 
an emergency telephone worker, police officer, fire fighter, or guard at 
a correctional institution or mental hospital, (3) mediation and fact­
finding have been pursued in good faith, (4) proceedings for the 
prevention o f prohibited practices have been exhausted. (5) 30 days 
have elapsed since the fact finders' findings have been made public and 
(6) the exclusive representative has given 10 days' notice and :tated the 
reasons for its intent to strike to the board and the employer.

When mediation and fact-finding have been completed, employ­
ees who are prohibited from striking proceed to binding arbitration. 
The factfinding step can be skipped if  neither side requests it.

When, in the Mew o f the employer, a strike occurring or about to 
occur creates a “clear and present danger or threat to the health, safety

•"’ Oregon Rev. S:at., Ch. 243, Secs. 2-l3.650-243.[ ] (19621 as amended I9S6 tall).
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o f welfare o f the public," the employer may petition the court lo r 
equitable relief. I f  relief is granted, the court must order that the 
dispute be submitted to binding arbitration within 10 days. The act 
specifically states that "danger or threat" does not include an ' econom­
ic or financial inconvenience to the public or the public employer that is 
normally incident to a strike by public employees."

An unfair practice by an employer is not a defense to a prohibited 
strike.

Pennsylvania1'7 has two laws. One, covering only police and fire 
fighters, moves directly from a negotiations impasse or rejection o f an 
agreement by the employer to binding arbitration. Strikes are not 
permitted.

The general law calls first for mediation. I f  agreement is not 
reached within 20 days or in any event no later than 130 days prio r to 
the budget submission date, the board may appoint a fact-finding 
panel. I f  the findings are not accepted, they are published. Refusal to 
submit to these procedures is an unfair practice; a strike during them is 
prohibited.

Units o f prison guards or mental hospital attendants or units o f 
employees directly involved with and necessary to the functioning o f 
the courts are prohibited from striking at any time. They move from 
mediation to binding arbitration, with the proviso that arbitrators' 
decisions requiring legislative enactment are advisory only.

Other employees may strike following mediation and fact-finding 
unless and until a strike creates a "clear and present danger or threat to 
the health, safety or welfare o f the public.” In such cases, the employer 
may initiate an action in court for equitable relief.

An employer unfa ir practice is not a defense to a prohibited strike, 
although a court is to consider such actions in fixing fines or imprison­
ment for contempt.

Vermont’s38 municipal law requires mediation, followed by fact­
finding, before a strike is permissible. A strike is not prohibited unless 
(1) it occurs sooner than 30 days after delivery o f the fact finder's 
report, (2) it occurs after binding arbitration has been agreed to, or (3) it 
will “endanger the health, safety or welfare o f the public." The employ­
er may petition a court for equitable re lie f in the event o f a violation.

Wisconsin,39 in its municipal law, includes a unique strike/com­
pulsory arbitration procedure. (Police and fire fighters are covered 
under a separate law allowing binding arbitration on the application o f 
either party, following mediation.) I f  a dispute has not been settled

•17 Pennsylvania Stat. Ann., T itle 43. Ch. 19. Secs. 101-2301 (1970) as amended 1976 
(all); Ch. 7, Secs. 1-11 (1968) (police and fire arb.).

M Vermont Stat. Ann., T itle 21. Ch. 20, Secs. 1721-1735 (1973) as amended 1984 
(local).
w  Wisconsin Stat. Ann., Secs. 111.70-111.71 (1959) as amended 1986 (local); Secs. 

111.77 (1971) as amended 1978 (police and fire).



alter mediation (and fact-finding i f  either party requests it and the 
administering agency agrees!, either party may initiate binding, final- 
o ffcr arbitration, On petition ol at least five citizens o f the jurisdiction 
affected, filed within 10 days ol the arbitrator’s appointment, the 
arbitrator must hold a public hearing to allow the parlies to explain 
their positions and the public to o ffer comments. Either party may, 
within a time lim it established bv the arbitrator, withdraw its final offer. 
ITboth withdraw, the employee organization may strike after giving 10 
days’ notice. I f  either party does not withdraw, the final offer o f neither 
party is deemed to be withdrawn and the arbitration proceeds.

In the case o f a prohibite I strike or a strike which is a "threat to 
public health or safety," the employer or any citizen may petition the 
court to enjoin the strike. Issuance o f an injunction must include an 
order to the parties to submit new final offers for binding arbitration. 
Penalties for unlawful strikes include fines and loss o f dues checkof f.

Finally, as a point o f interest, Idaho's law for fire fighters’*0 prohib­
its strikes during the term o f a contract. The state’s supreme court has 
interpreted this to mean that firemen have a “ residual" right to strike 
after expiration and before a new contract is consummated; the 
"parties arc free to negotiate one way or another depending upon their 
relative economic strengths,

Summary

In 1985, the state Supreme Court decided in County Sanitation that 
strikes under M M BA are not unlawful unless they create a substantial 
and imminent threat to public health or safely. This year, PERB 
reversed its 1983 ru ling that, under EERA. a strike provoked by an 
employer's bad faith is protected. In both cases, the decisions were 
made under statutes which contain no clear language on the strike 
right.

Criticism o f the County Sanitation decision has focused on the 
court's alleged usurpation o f the legislature's right to act on this subject 
and on the lack o f adequate guidelines and procedures to regulate 
strikes and the dispute resolution process. (Such criticism could apply 
equally to current experience under EERA.)

Idaho Code. Ch. 18, Secs. 44-1801— 44.1811 (1970) as amended 1977 (fire). 
11 Firefighters v. City of Coeur d'Alene, 100 LRRM 2079 (1978).

53



In no other state has the common law rule on strikes been over­
turned.1'"' However, 10 states permit strikes hy statute. An exam nation 
o f these statutes shows that the standard created by the California 
Supreme Court and its recommended safeguards o f the public interest 
are not that d ifferent from legislative determinations elsewhere. The 
significant difference between County Sanitation and the strike statutes 
in other states is that almost all o f the latter contain elaborate proce­
dures designed to promote settlement without strikes.

•*2 A recent article takes a diffe ren t view, holding that the Montana and Idaho court 
decisions noted above (see supra text and ftns. 34 and 41), together with Californ ia ’s 
recent decision, are all common law decisions "bound together by the underlying 
assumption that, by not actine " j expressly proh ib it public employee strikes, the 
legislatures o f th-- ■* • - r  state1 .icitly intended to perm it public employee strikes." 
See T im Schoo 9 .mem Rights o f Striking Public Employees. Ir 'us-
trial Relations la u 87). 291. However, o f more interest is the author's
treatment o f disch. ' ally for participating in a strike, legal o r illegal, and
how such discharge. v_n comlict with two important protections possessed bv most 
public employees— discharge only fo r "just cause" and pre- and post-discipline due 
process procedures, id., pp. 283-312.



T each e r a rb i t r a t io n  
h e a r in g s  se t to  b eg in
TIMES STAFF

Three days of closed-door con­
trac t a rb itra tio n  hearings be­
tween the Anchorage School Dis­
trict and the 2,400-member An­
chorage Education Association be­
gin today at district headquarters.

Negotiations between the two 
parties stalled in the first week of 
December after more than 1,200 
hours a t the bargaining table. 
Oregon-based arbitrator George 
Lehlieiner is scheduled to hear 
the two sides present their cases 
through Friday.

L eh lie tn e r th en  w ill have

about a month to produce a re­
port, which either side can accept 
or reject. I f  no ag reem en t is 
reached, the union will ask its 
members what to do next, includ­
ing whether to strike.

Of 93 issues on the table, about 
30 remain to be settled, Superin­
tendent Thomas O’Rourke said 
Tuesday. The arbitrator has the 
option of trying to mediate a set­
tlement bu t probably won’t be­
cause of the high number of unre­
solved issues, O’Rourke said.



distric t OK bargaining tim etableTeachers,
^By PETER BLUMBERG
Daily News reporter

An A nchorage teachers 
strike  over an unsettled con­
tract would not happen be­
fore February at the ea rli­
e s t, a cco rd in g  to  th e  
bargaining tim etable agreed 
on by the teachers union and 
the Anchorage School Dis­
trict.

It will take a t least a 
m onth — and probably lon­
ger, both sides predict — for 
a th ird-party  a rb itra to r to 
ren d e r  h is  op in ion  a f te r  
hearing two days of testim o­
ny from the district and the

Anchorage Education Associ­
ation in early January .

In several months of nego­
tiating, the district and the 
union have failed to reach a 
settlem ent over a contract 
that expired in late June.

The decision to call in a 
p ro fe s s io n a l a r b i t r a to r ,  
George Lehlietner of Ore­
gon, m arks the final phase 
of the negotiating process. 
The a rb itra to r, who was ap­
proved by both sides, hears 
each side summ arize why its 
contract proposals are fa ir 
and then issues a w ritten  
opinion.

N either side is obligated 
to accept the a rb itra to r’s rec­
o m m e n d a tio n s , b u t the  
union cannot legally stage a 
s trike  before the opinion is 
released.

Union representative Ar­
lene Tobias said she’s hope­
ful the contract will be set­
t le d  even  b e fo re  th e
arb itra to r arrives. She said 
that a federal m ediator who 
has already helped the two 
sides m ake some negotiating 
progress will return  to the 
bargaining table in early  De­
cember.

\

Both sides have agreed 
until now not to publicize 
the issues tha t are nt stake 
in the negotiations, but Su­
p e r i n t e n d e n t  T h o m a s  
O 'Rourke said the district 
will m ake its case public 
after the a rb itra to r has v isit­
ed.

’’That is absolutely news 
to m e," said Tobias.
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S c h o o l d is tr ic t ,  s u p p o r t  s ta f f  c lo se  to  s e t t le m e n t
Meanwhile, the district and the Juneau Education Association, which 

represents about 290 teachers, are just starting their contract talks.

By ED SCHOENFELDrrn justiu tMrwi
Juneau’s school district has reached a tentative con­

tract settlement with the union that represents its chri- 
cal and maintenance staff.

The district and the teachers union, meanwhile, are 
just beginning their contract negotiations, using a non- 
traditional bargaining style.

No details are being released on the terms of the pro­
posed settlement between the district and Juneau Educa­
tional Support Staff. That union, affiliated with the Alas­
ka Public Employees Association, represents about 175 
clerical workers, instructional aides, maintenance and 
custodial staff, nurses and after-school child-care work­
ers employed in Juneau’s public schools.

Union president Tom Stephens said workers will hold 
a meetinp Saturday to discuss and vote on the proposal.

School board member Alan Schorr said that panel will 
take up the tentative contract at its Jan. 7 meeting.

If both groups approve the agreement, details will be 
released. Stephens said. If not. they will likely return to 
the bargaining table, he said.

The union's current three-year contract expires Tues­

day. It included a provision that allowed wage negoti­
ations in its final year, which resulted in a 3.3 percent 
raise this past year.

Though terms of the tentative settlement have not 
been released, the union at one time was asking for a 5 
percent raise, according to a Dec. 6. memo from then- 
acting schools superintendent Elaine Hopson. The dis­
trict said it had no money for any significant raises, ac­
cording to the memo.

The talks started in mid-November.
Meanwhile, the district and the Juneau Education As­

sociation. which represents about 290 teachers, are just 
starting their contract talks.

Bargaining committees from the two groups met Dec. 
12 to discuss ground rules, said union president Mike 
Herold and board vice president Dale Stale;’, a member

of the district’s negotiating team. The committees are 
scheduled to resume talks mid-January, they said.

The two committees also attended a Dec. 14 training 
workshop in collaborative bargaining, a negotiating tech­
nique they have agreed to try.

In traditional contract talks, committees present de­
mands or offers and negotiate back and forth until they 
reach an agreement or declare impasse.

In collaborative bargaining, the committees avoid 
taking positions, instead working together to identify 
prob ems and then trying to solve them, Herold and Sta­
ley said.

Both sides have said they want to try collaborative 
bargaining in part to avoid the confrontational style of 
contract talks that characterized negotiations two years 
ago.

"I think it’s going to be a worthwhile effort for us, ai- * 
though it's not necessarily going to be easy," Staley said.

“My feeling is that we're committed to it,” Herold 
said.

Because of the style of collaborative bargaining, the 
teachers union has not publicly set the amount it hopes to . 
see salaries increase. Herold said.

The current two-year contract ends June 30. That con­
tract granted a 3.3 percent across-the-board raise the 
first year and a 2 percent raise the second year.

As for next year, the district says it has little if any 
money to work with. Business services director Laraine 
Glenn earlier this month projected a SI.6 million shortfall' 
for the 1992-1993 school year.

One change in the bargaining sessions for teachers is 
that they will likely be closed. The last negotiations were 
largely open to the public.

Herold said his union's membership is interested in 
open talks, but Staley said they will probably remain 
closed.

"To use the collaborative approach, it's probably go­
ing to be beneficial to have them closed." Staley said.
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U n io n  te a c h e r s  fa v o r s t r i f e
AEA polls 2,400 m em bers as negotiations c o n to n e
By JEFF H O U C K

.TO tl'

TIMES WRITER

A majority of union teachers 
in Anchorage favor striking if 
the city’s school district fails to 
settle a long-disputed contract, 
a surveys results show.

Tne Anchorage Education 
.Association began polling its 
2,400 members early last week 
as it continued mediation talks 
with Anchorage School District 
negotiators. The two sides 
have spent more than 700 hours

this year trying to hammer out 
a new contract. The last con­
tract ran out in July, but teach­
ers have been working under 
its provisions until a new con­
tract could be agrped upon.

Union president Belinda 
Daniels said that 71 of 76 
schools returned ballots and 
that about 80 percent of polled 
teachers said they would vote 
to strike.

“ I surely didn't expect that,’ 
Daniels said. "I thought if we 
got 60 or 65 percent, it would be

good and we’d 
rest. But it came^l
strong.” ___

A Seattle-based independent 
mediator helped .tides
settle 12 issues on tb&iafite last 
Thursday, which rD&ntafe la­
beled as “great progress-" She 
did not say what issues were 
settled. NegouatioBsarectased 
to the public. . <r • -

The district's chiel D e f l a ­
tor, Tom Everitt, agreed't/ith 
Daniels' assessm ent^.. _ •
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ney will, a few hikers have 
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property did not make the trail public 
land. They said the state had not proved 
a decade of uninterrupted n n h l i r uca

decision. The Millers can count on that. 
Their critics now have more ammo to 
build their self-serving image of the 
evil, land-devouring Millers.

From that perspective, the Millers 
may not have solved their problems. 
This merely may be the beginning of a 
new stage of the whole mess.

“ I just hope there's no gun play, is ail 
I can say,” the Millers' lawyer, Edgar 
Paul Boyko, said Monday.

So should we aii.

And now the 
ticked off.

Which is wh 
dealing with.

In the past, 
spiritual brethi 
fence the Mille 
Millers tried tc 
hikers made ai 
Millers put up i 
them.
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Vs internment will 
n. on Wednesday at 
:,anerai Home. 6000 
'ton Freeway, Dal-
32.

I. G ou trie
oody Cloutrie, 86, 
191, in Mobile, Ala. 
i registered nurse, 
s survived by her 
e Ralph E. Moody 
5he was preceded 
er sister, Eleanor 
• of Mobile, Ala., 
•raveside services 
o be held by Rad- 
3me in Saraland.

Ware Sr.
Vare Sr., 56, died 
.t his Anchorage

vice is scheduled 
iv at Raspberry 
.urch, 3340 Rasp- 
Anchorage. Ar- 
ov Kehl’s Forest 
i  Crematory.

ces

ley
y, 63, died Oct.

27, 1991, at his Anchorage home. 
Funeral arrangements are pend­
ing at Evergreen Memorial 
Chapel, downtown.

George P. 
Bourdukofsky

George P. Bourdukofsky, 72, 
died Oct. 27, 1991, a t the Alaska 
Native Medical Center. He was a 
retired civil servant and a life­
long Alaskan.

Service arrangements are 
pending at Evergreen Memorial 
Chapel, downtown.

Donald Vernon M cLain
Donald Vernon McLain, 49, 

died on Oct. 26,1991, in Humana 
Hospital-Alaska. Mr. McLain 
was born on Jan. 18,1942, in Ren­
ton, Wash.

Funeral arrangements are 
pending at the Witzleben Family 
Funeral Homes and Crematory, 
Bra gaw Chapel.

Muriel Jessie Ferrians
Muriel “Merlie" Jessie Fer- 

nans, 37, died Oct. 27, 1991, at 
Providence Hospital. Arrangj- 
ments are pending at Kehl’s For­
est Lawn Mortuary & Cremato­
ry.

T e a c h e r s
Continued from page B1_______

“We’re very pleased and have 
no reason to believe that pro­
gress won’t be continued,"he 
said.

The union reportedly is asking 
for a 15 percent wage increase 
over three years while the dis­
trict wants a three-year wage 
freeze.

Based on last week's pro­
gress, additional negotiating ses­
sions were scheduled for the next 
two weeks. The mediator then is 
scheduled to return for a third 
round of mediation talks in three 
weeks.

Nevertheless, both sides are 
seeking to schedule an arbitrator 
to hear the contract dispute in 
about six weeks. If the latest 
mediation talks fail, an arbitra­
tor would be called in to issue a 
non-binding ruling that either 
side could refuse. After that, a 
strike vote would be taken.

"If it comes down to an agree­

ment with a mediator sometime 
before then, we'll cancel the ar­
bitrator," Daniels said.

Union organizers and A E A  
teachers are preparing for a  
strike, despite the recent con­
tract settlement progress.

The union has notified its state 
and national organization, the 
National Education Association, 
that funds may be needed to sup­
plement teacher incomes should 
a walkout take place. The' last 
teacher strike in Anchorage took 
place in 1979.

1 ‘I also about a month ago sent 
out a letter to the members say­
ing they should get their finances 
in order and not spend a lot of 
money on something right now," 
she said.

Daniels also said she has no­
ticed a softer, more receptive at­
titude by the district at tho ne­
gotiating table. She speculated it 
was because of public pressure 
on the school board to settle the 
contract.

Everitt said his tactics and 
style have not changed.

“My job is to get a settle­
ment," he said.

L an d s

Ketkrr hUrie, 8 lb*. 2 on., V*Uey HoapttaJ, :n Sarah Zaocrtx-y, iept2L
5 It*. 13 oau butty* MRAK. Cbetl and Willlim. Palmer, boy, WU- 

lum Michael. 7 lb*. I ool. VaUrr H"
John. Lambrweh. Sect 17

Continued from page B1

Heinze said Alaska's constitu­
tion directs state officials to uti­
lize the land, and that it is 
"screwball" to argue that the 
trust should be shelved just be-

make up the difference.
The natural resources com­

missioner also took umbrage a t a 
coalition claim that the trust 
would be abused by the Hickel 
administration. The coalition 
groups alleged in a news release 
issued Mooday that once state  of­
ficials are freed from public land
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FINE TEACHERS, DISTRICT

Make strike cost $$$
T HE SUPERINTENDENT of the Anchorage 

School District, Dr. Thomas O’Rourke, released a 
trial balloon last week that is rife with possibilities.

He suggested that Alaska consider enacting a law that 
would assess daily fines of school teachers and the school 
district in the event of a strike.

Such a law, he told the Anchorage Assembly, has 
worked well in New York state, where Dr. O’Rourke worked 
for many years. How does he know it has worked well? 
There were no strikes.

He’s not talking peanuts when he talks about fines.
O’Rourke’s proposal would dock striking reachers 

twice their daily wage, or about $530 a day. The district it­
self would be penalized $1.05 million for each day of the 
strike. Just the fear of hefty fines like these, the supexinten- 
dent said, would be incentive for both sides to come to 
agreement during contract negotiations.

THE ANCHORAGE legislative delegation is aware 
of the superintendent’s proposal and we may see some leg­
islation to this effect come next session. It sounds like a 
great idea to us, wiih a proviso. Fine money should not re­
vert to the state Department of Education coffers. It should 
go into a special fund set up to provide education money to 
those most hurt by teacher strikes: the students.

As the superintendent said, “the district usually wins 
a little in a contract dispute, the union wins a little, but it’s 
the kids who get chewed up by this sort of thing.”

There is much wisdom in that reasoning.
So how could a protracted strike be turned around to 

help its innocent victims?
HOW ABOUT an endowment that could be drawn on 

by private schools that might find themselves suddenly 
with more students during a strike. First, of course, the 
state would have to commit to the idea of tax l-ebates — 
vouchers — for parents who don’t want to send their chil­
dren io public school. The fine money could be earmarked 
for additional classrooms, textbooks and hiring teachers.

Wore immediate, and of more assistance to students 
\v,io would be marooned during a strike, wou'd be money to 
pay for tutors. That way, students wouldn’t fall behind, 
while their teachers marched around earning signs.

Or how about using seme of the fine money to set up a 
training program to assist uncertified professionals who 
want to teach, thus enlarging the pool of teachers?

While these ideas may sound preposterous, particular­
ly to those who strongly oppose the voucher system and 
non-certified professionals in the classroom, we present 
them to make a point.

It is tlie students who get hurt in a strike. And if tlie 
teachers' union and the distx ict can’t come to an agreement 
in their current negotiations, they should lie reminded in 
t he pocketbook thnt they have forgotten those whom they 
serve,
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~ O oroH i_ĉ  O & i'K e .v f

/  7/i^? or^/P/c- C(J/y y  AJr/ _____^  7 2ZJL7  /

Oil h i

p g >  i M c y  N T ?  & I 2 - M *

lg cn _  S r r t t s -

5/74 A V /s  A .>  / ! n l M ‘F i s b A ? 3 7 ' g a e 6



f o l r i M .  i w l i M u

M i c h d l e  C o s k j im $ i

f l u f i e i t f h  W C a t t h V D k i

:Lv\Q*r



Official iluniineae

P L E A S E  P R I N T  

N A M E

COMMITTEE: Subject of meeting:
LABOR &  COHfliRCE SB 16 - EDUCATION EMPLOYEE COLLECTIVE BARGAINING

DATE- J a n u a r y  27 , 1992

SIGNwa IN
A D D R E S S  (MAILING) & (ZIP) P H O N E  R E P R E S E N T I N G  t o  t e s t i f y ?

L u V lO K - j

^ S o )

P ( 0  A J - F f e . t f / 0  l< i  ' f l j  ^  1 i-i tr 6 > ' 2 3 3 Lf / F tF T V ^ 3

"  /


