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EX ECU TIV E SU M M A R Y

In response to concerns about public and environm enta l safety in the maritime trade, 
G overnor Cow per directed his O ffice o f Management and Budget, D iv is ion  o f Policy, 
to conduct a study o f A laska's marine pilotage system and to  make specific recom­
mendations to strengthen the State Marine Pilotage Act.
1. FIN D IN G S

9 Pilotage serves ait important public function.
Government has the au tho rity  to protect life, p roperty and the environm ent by 
insisting that ships operating in coastal waters carry pilots fam iliar w ith  local 
conditions.
The current system  in the United States splits responsibility fo r pilotage between the 
federal governm ent and the m aritim e states. The federal government exercises contro l 
over vessels engaged in domestic trade. Individual states have the au tho rity  to require 
com pu lsory pilotage fo r foreign ships and fo r United States flag ships on foreign 
voyages operating w ith in  the waters o f the state.

9 A laska 's current pilotage statute has significant flaws.

A lthough the current M arine Pilotage Act has several features in com m on w ith  other 
m aritim e states' legislation, there are weaknesses and gaps in current statute.
A laska's statute, unique among the maritim e states, treats licensing as an individual 
right rather than as a franchise to perform  a public service. Th is emphasis on rights 
has embroiled the Board o f Marine Pilots in controversies w ith  individual pilots, 
diverting time and a ttention  away from  larger issues facing state pilotage.
Alaska's marine p ilot statute is sim ilar to its statues governing other boards and 
commissions. The statute sets ou t on ly  basic duties and responsibilities and was 
intended to delegate broad regulatory powers to the Marine P ilot Board. In recent 
years, various Assistant A tto rney  Generals and others have questioned the existing 
Act, m aintain ing that current language does not give the Board specific au tho rity  to 
set rates and establish regional licensing requirements. As a result, the Board has not 
reviewed the pilotage rate schedule fo r several years.
M ore im portant, weak au tho rity  to set specific licensing standards has resulted in the 
charge that Alaska's marine p ilot standards are the lowest among the maritime states.
The Act fails to m ention several areas o f grow ing concern. In particular, it does not 
address pilot liab ility  o r the role o f pilot associations. These are areas o f increasing 
contention in Alaska.
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® Changing conditions in A laska 's maritime trade have caused tensions 
and  strains within the pilotage profession.

For the first 10 years a fte r the passage o f the State Pilotage Act in 1970, the marine 
pilotage system in A laska v irtu a lly  ran itself. Pilots vo lun ta rily  organized themselves 
in to  tw o associations to serve the Southeast and Southwestern regions o f  A laska. The 
associations were responsible fo r hiring, training, and dispatching pilots and collecting 
fees from  shippers. Occasional discipline problems w ith  individual p ilots were 
handled in terna lly .
D u ring  the past 10 years, the marine pilotage system  in Alaska has experienced 
considerable grow ing pains as shipping tra ffic in state waters has increased, particu­
la r ly  in the Southeastern and A leutians regions. Th is g row th  has resulted in new 
tensions and opportunities
Challenged by pilots new  to the system , trad itiona l association con tro l over p ilot 
tra in ing and discipline has been eroded by legal actions and fears o f potentia l liab ility .
Increased demand fo r pilotage services has created niches fo r new  groups and c o n ­
figurations o f  pilots. During  the past three years, sp lin ter groups o f p ilots have broken 
o f f  from  the original Southeast (SEAPA) and Southwest (SWAPA) associations to o ffe r 
competing pilotage services.
The A laska M arine P ilot Act— orig ina lly  designed to give the Board the flex ib ility  to 
respond to new  conditions— has not provided the Board the clear au tho rity  it needs 
to deal w ith  the current situation.

2. C O N C L U SIO N S
The state has a compelling interest in m aintain ing a system o f com pu lsory pilotage fo r 
state waters. T o  secure this interest, the report proposes an explicit social contract 
between Alaska's marine pilots and state government.
In  return fo r lim iting  p ilot liab ility  and protecting p ilo t organizations from  an titrust 
litigation , the state should require increased professional standards fo r a ll p ilots and 
heightened accountability on the part o f p ilot organizations.

3. R E C O M M E N D A T IO N S
Specific recommendations fo r strengthening the State Pilotage Act and improving 
pilotage regulation in the state are summarized below :
• The Marine PilotageAct should beamerded to include anopening statem ent o f  In ten t, which establishes the fact that marine pilots are emploved under state supervision for the purpose o f protecting lives, property, vessels, and the marine environment.
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• The Board o f  Marine Pilots should be given clear and unambiguous authority in statute to promulgate and enforce more extensive entry-Ievd requirements fo r state pilots.
• The Board should establish an additional pilotage region in the Aleutian Chain/ Western Alaska region.
• The Board should move towards exclusive licensing by region.
• The Board should establish increased standards for progressive licensing, including a formalized deputy pilot program. The Board should develop training criteria that provide all deputy pilots equal opportunity to perform the. ship movements necessary to upgrade their licenses.
• The Board should establish a check-ride system for fully-Iicemed pilots, conducted by senior pilots designated from  each region by the Board.
• Recency criteria should be adopted fo r pilots to maintain endorsements for specific waters and ports.
• The Board should be authorized to conduct random substance abuse testing.

• Every pilot should be required to submit to a complete annual physical exam .
• TheBoard should develop an approved list o f continuing education options and require that pilots complete a course between license renewals.
• TheD ivisionofOccupationalLicensingshou ldbeauthorizedtohireafu II-tim emarine 

pilot coordinator to investigate marine accidents, review training programs and participate in license examinations.
• A ll complaints concerning pilotage service should be directed to the State Board through the Marine Coordinator— not to pilot organizations.
° The state should pursue the possibility o f establishing an accord with the U .S . Coast 

Guard to share information about accidents/incidents, conduct jo in t investigations and to coordinate mutual requirements.
• The state should not place a specific limit at this time on the number o f pilot licenses issued.
• In order to trace the future effects o f increased entry-level and training requirements on the supply o f pilots, theBoard should compile the information on ship movements, currently hied w ith the Division o f Occupational Licensing, into a form  which is usable for management purposes.
• Over a period o f time, if die Board determines from its management reports that there is a shortage or an overage of pilots relative to the demands o f shipping, it should take the steps necessary to relieve the situation. Such steps may include requesting legislative authority to limit the number o f licenses
• The Board should have authority to consider accident investigation and other state
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administrative costs in setting pilotage rates.
• Board meetings should be scheduled at least three times per year, w ith  provision for emergency meetings at the request o f the chair.
• The Board o f Marine Pilots should be enlarged to include pilot, ship agent and public 

representation from the Aleutian Region o f the state.
• Pilot organizations should be recognized in state law  and chartered to provide sta te- approved training fo r deputy pilots.
• In  return for lim iting liability and providing protection from  antitrust litigation, pilot organizations should have their bylaws and operating rules approved b y  the 

Board.

• The Board should be authorized in statute to establish an enforceable tariff schedule.

• In  order to assure that all pilots and pilot organizations honor the Board-established pilotage rates, p ilot organizations and individual businesses should be required by law  either to submit copies of their annual audits to the State Board or, in the case o f individual contract pilots, to keep their books open fo r state audit.
• Individual pilot liability should be limited in statute to a specific dollar amount.
• Pilot license fees should be reviewed by the Board and increased substantially to reflect the increased costs o f program administration.
• The ta riff schedule should be reviewed by theBoard and adjusted where necessary. The Board should consider special rates for unique circumstances.

• The Board should have the authority to include a training fee in the tariff schedu le to provide partial support fo r training and continuing education programs.
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1. IN T R O D U C T IO N

A  STUDY BACKGROUND

In  a January 1 ,19 90  le tte r to Governor S teve Cowper, Captain W .E. M urphy, a veteran 
Southw est Alaska marine pilot and form er chairman o f  the State Board o f Marine 
Pilots, expressed serious concerns about pilot train ing and performance standards in 
the state.1 The main concerns expressed in his letter were that:

• Entry requirements into the marine pilotage profession in Alaska are too low and continuing 
education requirements are nonexistent.

• Local standards are failing to protect and maintain a high level of pilot competency.

• Alaska's practice of issuing an unlimited number of marine pilot licenses fosters competition 
a m o n g  pilots, which allows steamship companies to exercise control over ship movements in 
compulsory pilotage waters and compromises safety.

• Under the current State Pilotage Act, the Board of Marine Pilots has great difficulty in dev­
eloping regulations to improve standards and maintain a meaningful system of pilot discipline.

In  response to Captain M urphy ’s letter, the Governor directed his O ffice o f Manage­
ment and Budget, D iv is ion  o f Policy, to conduct a study o f Alaska's marine pilotage 
system  and to make specific recommendations to  strengthen the State Marine Pilotage 
Act and improve pilotage regulations. Under the provisions o f Adaska's sunset law , 
legislation authorizing the Board o f Marine Pilots is due to expire on June 30 ,1991 . The 
issues raised and discussed in this report are intended to provide focus to the executive 
and legislative review  o f the state's pilotage system.
B. METHODOLOGY
The first steps in the study m ethodology involved a review o f marine pilotage 
lite rature and an analysis o f pilotage statutes fo r the m aritim e states. Paul Kirchner, 
General Counsel to the American Pilots ’ Association, provided an extensive w ritten  
opinion-on the comparability o f AJaska's standards to those in o ther states.2 The bulk 
o f in fo rm ation  on the present status o f marine pilotage in Alaska came from  numerous 
discussions w ith  individual pilots as w e ll as responses to a w ritten  survey o f a ll 94 
licensed marine pilots. Meetings were held w ith  representatives o f the various pilot 
associations, Departm ent o f Law. Departm ent o f Commerce and Economic Devel­
opment (D ivision o f Occupational Licensing sta ff), and the U.S. Coast Guard. 
Members o f the Board o f Marine Pilots were interviewed by phone as were licensed 
ships' agents from  a ll o f the shipping service companies operating in the state.
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A tto rneys representing the various p ilot associations in the state, ships' agents, ship 
insurers, and the Departm ent o f Law met w ith  D ivision o f Policy s ta ff and the 
President o f  the American Pilots' Association, Captain Pat Neely, in Juneau in late 
September to  d ra ft a new  State Pilotage Act,
Copies o f  the d ra ft report and legislation were released to  the Board o f  Marine Pilots, 
s ta ff from  re levant state agencies, p ilo t groups, and other interested parties in October 
fo r review . Com m ents received as a result o f  the review  process are appended to this 
report3. The study authors presented the report and comments from  reviewers to the 
Board o f M arine P ilots at its Novem ber meeting in Anchorage.
Legislation toam end the existing State Pilotage Act is expected to be introduced during 
the First Session o f  the Seventeenth Legislature, which begins January 20, 1991.
C. STUDY OUTLINE
Section 2 o f  the study presents a h istorical review o f  state pilotage to provide a 
background fo r the issues raised in the report. The existing Alaska legal fram ew ork is 
then discussed and compared w ith ’ marine pilotage law  in other states in Section 3. 
Section 4 outlines the status o f Alaska marine pilotage in general and in the various 
regions o f the state. The fo llow ing  tw o sections detail in fo rm ation  and opinions on 
the issues raised in Captain M u rphy ’s le tter which were solicited from  pilots and ships' 
agents. Section 7 contains the study ’s conclusions and recommendations for state 
action.

2. H IS T O R IC A L  B A C K G R O U N D

Alaska's marine pilotage system  must be considered w ith in  a larger fram ew ork o f 
m aritim e law  and tradition. M aritim e communities th roughout the w orld  have loug 
recognized the dangers o f unregulated tra ffic  in local w aterways. Provisions fo r 
m andato ry  p iloting— that is, the requirement that ships have o r take on board persons 
fam ilia r w ith  local conditions when transversing local waters— date from  Rom an law . 
The F lorida statute on p iloting clearly states the rationale fo r such provisions:

The Legislature recognizes tha t the waters, harbors and ports of the state are 
im portan t resources, and it is deemed necessary in the interests of public health, 
safety and welfare to  provide laws regulating the piloting of vessels utilizing the 
navigable w aters of the state.4

Concern about unregulated pilotage fo r local waters first surfaced in this country  in 
colonia l times. According to an authorita tive h istory o f  American marine pilotage 
published by the American Pilot's Association:

the early pilotage records of the the colonies cover only sketchy accounts of the 
beginnings of the profession in America, and much has been lost or destroyed. Such
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scant records as exist seem to indicate a pattern of pilotage development progressing 

through stages of pure individual initiative, to periods of severe competitive 

practices resulting in a struggle for predominance and eventually government 

regulation.^

Colonies g radually gained con tro l over pilotage to the extent that, as an early U.S. 
Supreme C ou rt decision commented:

W h e n  the government of the union was brought into existence it found a system 

for the regulation of its pilots in full force in every state.6

This state system  was le ft v irtu a lly  intact by a 1789 provision in federal statues:
Until further provision is mad e  by Congress, all pilots in the bays, inlets, rivers, 

harbors, and ports of the United States shall continue to be regulated in conformity 

with the existing laws of states, respectively, wherein such pilots m a y  be, or with 

such laws as the states m a y  respectively enact for the purpose.7

States continued to exercise sole au thority  over p iloting un til 1871 when Congress 
enacted provisions that significantly reduced the scope o f  state con tro l by requiring 
that:

...every coastwise sea-going steam-vessel subject to the navigation laws of the 

United States, and to the rules and regulations aforesaid, not sailing under register, 

shall, w h e n  underway, except on the high seas, be under the control of pilots 

licensed by the inspectors of steamboats.^

This act e ffective ly established a dual piloting system in the United states: the 
historical state system and a new  federal system. Genera lly speaking, vessels engaged 
in foreign trade (vessels sailing under register9 and foreign-flagged vessels) are under 
the au tho rity  o f the states while American vessels engaged in domestic trade are under 
federal au thority . One exception to this general division o f responsibility is Great 
Lakes traffic , which is under the exclusive regu latory con tro l o f the federal government 
through the Coast Guard. The exemption from  state law  o f Great Lakes vessels was 
made pursuant to an international treaty w ith  Canada which provides fo r piloting by 
persons having either U .S . Coast Guard o r Canadian licensure.
The dual system o f p iloting has resulted in a dual system o f pilots: federal pilots, o ften 
employees o f the ship; and state pilots, who generally act as independent agents o r as 
officia ls o f the state which licenses them. In A laska, shipping companies may meet 
com pu lsory pilotage regulations either by obtaining the services o f  an independent 
p ilot o r by employing a state-licensed pilot to service company ships exclusively. 
According to the American Pilots' Association (APA), Alaska is one o f the few  maritime 
states in which a state pilot need not be independent o f a vessel o r its ow ner.10
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Summary: The public service nature o f local pilotage has been long recognized. By 
trad ition  and statute, government has the au tho rity  to  protect life , p roperty and the 
environm ent by insisting that ships operating in coastal waters carry pilots fam iliar 
w ith  local conditions. The current system  in the United States splits responsibilities 
fo r pilotage between the federal government and the maritime states. W hile the 
federal government exercises con tro l over vessels engaged in domestic trade, the 
individual states appear to have un lim ited au thority  to  impose pilotage standards and 
to  require com pu lsory pilotage fo r foreign ships and ships sailing under register w ith in  
the waters o f  the state.

3. CO M PA RISO N  OF ALASKA STATUTES W IT H  TH O SE OF 
O T H E R  STATES

During  the course o f U .S . h istory , a very large body o f  state law  has developed around 
the marine pilotage p ro fession ." In  several o f  the older states, marine pilotage 
practices, laws, regulations, and traditions have more than 200 years o f development 
and re finem ent behind them . C urren tly , a ll 24 maritim e states have established 
mechanisms fo r con tro lling  the licensing o f  pilots, setting rates, and providing general 
oversight o f the state pilotage system.
M any states have recently amended their pilotage laws, partly  because o f  statu tory 
sunset provisions, but also in response to increasing litigation and a heightened 
awareness o f  the importance o f state pilotage brought about by the Exxon Valdez 
disaster.
The A laska State Pilotage Act (AS 08 .62 ) was first enacted in 1970 and has bem 
amended on ly  s ligh tly over the past 20 years. The orig ina l b ill exempted a ll “ vessels 
and tow  boats o f United States registry...engaged exclusively on the rivers o f Alaska 
o r in the coastwise trade on the west coast o f the Un ited States” 12 from  compulsory 
state pilotage. This section was amended in 1972 to exclude on ly  those vessels o f less 
than 300 gross tons. The 1973 legislature amended the act to give the Marine Pilot 
Board the au th o rity  to  reexamine persons whose license had lapsed for less than two 
years i f  “ the Board has reason to believe that the person applying fo r reinstatement o f 
a license is incapable o r incompetent to  carry ou t the duties o f  a licensed marine 
p ilo t.” 13 Section 08 .62 .185 o f the Act was added in 1977, requiring that:

anyo.il tanker, whetherenrolled or registered, of50,000 dead w eight tons or greater, 
w hen  navigating in state waters beyond Alaska pilot stations either (1) employ a 
pilot licensed by the state under this chapter; or (2) utilize a federally licensed pilot 
whose du ty  station has been on tha t tanker throughout that specific voyage.14

Several o ther amendments dealt w ith  the Marine Pilot Board. A public member was 
added in 1976 legislation while board members were lim ited to tw o consecutive terms 
in 1980. The Board was added to A laska ’s sunset statute in 1985 and was extended to 
June 30, 1991 under this statute during the 1987 legislative session.



Compared w ith  other states, Alaska's Marine Pilotage statute appears quite sparse. It 
contains on ly  three articles— addressing the Board o f  M arine Pilots, Licensing and 
General Provisions— and delegates broad rule-making responsib ility to  the Board. 
Such a practice is com m on in A laska, where sta tu to ry language is o ften  lim ited in favor 
o f regulatory au thority , which is presumed to provide more fle x ib ility  as conditions 
change. Thus, items which o ther states place in statute are le ft to the discretion o f  the 
Board. A laska’s sta tu to ry  and regulatory scheme differs from  m any states in one other 
significant respect. Pilotage in m any maritime states centers around particular ports 
and, as described below , some states have elected to regulate pilotage through local 
port commissions. Even where pilotage is under the supervision o f statew ide boards, 
licenses are generally given fo r specific ports. P ilot services are generally organized 
through separate associations serving particu lar ports. In  A laska, geolography and 
shipping patterns dictate regional rather than port licensing. Th is, in turn, has led to 
regional associations, which seek to  provide pilotage services over a large geogrpahic 
area. This feature o f A laskan pilotage, which is unique among the maritime states, 
suggest that wholesale adoption o f regu latory practices o f  other states may not always 
be appropriate. However, com m on features o f state pilotage need to be addressed in 
statute either d irectly o r by exp lic itly delegating regu latory au tho rity  to the Board. 
These comm on features o f the states' pilotage systems are discussed below.

A. SYSTEM OF REGULATION
Tw enty-one states, including Alaska, have established p ilot boards charged w ith 
promulgating and enforcing pilotage regulations. O n ly  three states— Connecticut, 
N ew  Hampshire and Hawaii— regulate d irectly w ithou t going through a board.
Boards are o f  tw o general types: a statewide board, having au tho rity  over ail 
com pulsory pilotage waters in the state and local port boards o r commissions whose 
au thority  is lim ited to  a specific area. Alaska's Board o f Marine P ilots is statew ide in 
scope. In  general, boards having statewide au thority  are relative ly recent, local boards 
having been the comm on practice h istorically . Unique among the states, California's 
state board (which is actua lly the oldest pilot board in the country ) oversees on ly  the 
San Francisco Bay area, leaving other state ports to local contro l.
P ilot boards m ay be housed in a state agency or created independent o f  agency 
oversight. N ine states, including A laska, place their boards in an executive depart­
ment, most com m on ly  in the agency having responsibility fo r professional licensing. 
Alaska's Marine P ilot Board is housed in the D ivision o f Occupational Licensing, 
Departm ent o f Commerce and Economic Development. A ll such boards exercise 
statewide au thority . Tw elve states have established boards outside o f any state 
agency. O f the states w ith  independent boards, seven have boards established fo r each 
local port.
Most statewide boards are comprised o f representatives o f the p ilot profession, the 
marine industry, and the general public. A laska’s board:
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consists of two pilots licensed under [Chapter 62, Alaska Statutes] w h o  have been 

actively engaged in piloting on vessels subject to this chapter, two agents or 

managers of vessels subject to this chapter, two public members...and the 

commissioner [of the Department of C o m m e r c e  and Economic Development] or 

the commissioner's designee.15

In those states where local port commissions are used in lieu o f a state-wide board, 
membership patterns are less standard, but the m a jo rity  o f  members are specified to 
be “ seafaring m en” o r persons skilled and experienced in m aritim e affa irs.

B. LICENSING
Because the essence o f  state piloting is know ledge o f  local waters and conditions, all 
states require train ing fo r person's w ishing to  become licensed. States have, in general, 
established tw o routes fo r qualify ing fo r a state pilot license: apprenticeship o r depu ty  
pilot programs. In  states opting fo r apprenticeship, local p ilot associations usually 
select and tra in the apprentices according to  association criteria. A fte r the applicant 
has completed the apprenticeship to the satisfaction o f association members, they 
present h im /her to  the state fo r exam ination. Entry into an apprenticeship program 
o ften  requires litt le  o r no previous experience and the duration o f the training is fa ir ly  
long. In  states w ith  deputy pilot programs, the deputy p ilot meets entry-level 
requirements established by the state and performs lim ited duties under an entry-level 
license. The deputy p ilo t progresses to higher levels o f licensing by meeting experience 
standards which are set and examined by the board o r state licensing offic ia l. T raining 
periods fo r deputy p ilots are generally considerably shorter than fo r apprenticeship 
pilots, based on  the more extensive prior experience required o f deputy pilots. Alaska's 
system fo llow s the deputy p ilot form , although that term  is not used in the statute.
State p ilo t licenses can be considered both a certificate o f competency and a franchise 
to  perform  a public service, requiring the licensee to:

assume public obligations in maintaining pilot stations and operating a pilotage 

system...[the state pilot] sees his duty and obligation as being o w e d  to local political 

authority and the public, rather than to the shipowner.16

Some states have recognized this public purpose function by “appoin ting ” as w ell as 
licensing the pilot. V irginia statute requires that:

If the Board finds the applicant qualified to act as a branch pilot it shall issue him 

a license, and he shall thereupon become a state officer, to be k n o w n  as a branch pilot 

and shall hold the office for one year next ensuing,^

Alaska is unique in its treatm ent o f licensing as an individual right rather than a 
franchise. Alaska's statute states that “a person is entitled (emphasis added) to a
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license1'18 if s/he meets the criteria outlined . In v irtu a lly  a ll o ther states, the license is 
granted at the discretion o f the Board o r o ther licensing au thority . Com monly-used 
language in o ther states a llow s the Board (or o ther licensing au tho rity ) “ to  choose and 
appoin t" p ilots o r to “g rant comm issions"19 to act as pilots. As w ill be discussed at 
greater length elsewhere, the A laskan emphasis on  right rather than franchise is, in the 
op in ion  o f the study sta ff, a p rim ary cause o f current tensions in the state's regu latory 
scheme.
P ilot licenses must be renewed at periodic intervals, ranging from  one to five years. 
A laska requires biennial renewal. N o  state at present requires continuing education 
o r train ing as a condition  fo r renewal, a lthough the State o f  W ash ington has recently 
amended its p ilo t statute by requiring that:

The Board shall establish additional training requirements, including a program of
continuing education, developed after consultation with pilot organizations.20

Some states do require a physical exam ination prior to renewal o r reissuance o f a 
license. I f  a p ilo t has a llow ed a license to lapse, most states, including Alaska, require 
either re-exam ination o r certification that the p ilot has completed a certain number 
o f fam ilia riza tion  trips in the waters fo r which a license is requested.
Th irteen  state statutes either specify the number o f pilots to be licensed o r clearly 
delegate to the pilot board (s) the responsib ility fo r setting the number o f state licensed 
pilots. T w o  other states have sta tu to ry  language which implies that the board(s) may 
lim it the number o f licenses issued. In  effect, however, in those states w ithou t 
sta tu to ry  provision fo r lim iting the number o f pilots but w ith  mandated apprenticeship 
programs, the number o f  licenses is lim ited dc facto since p ilot associations must 
recommend an apprentice fo r licensing. A laska appears to be the on ly  state w ithou t 
either a s ta tu to ry  lim ita tion  o r a lim ita tion  through apprenticeship provisions. Thus, 
a recent F lorida p ilot study concludes that “O n ly  A laska issues licenses to anyone who 
qualifies and passes the exam ination .”21
C. PILOT DISCIPLINE
A ll m aritim e states have instituted procedures fo r disciplining pilots. Where statewide 
boards o r local comm issions are used, this power generally has been delegated to such 
bodies. A ll states a llow  fo r  suspension o r revocation o f a p ilo t ’s license fo r cause, 
generally incompetence, repeated negligence, o r habitual substance abuse. A long ­
standing problem in p ilot discipline has resulted from  the dual pilotage system 
referenced above. A lm ost a ll states, including Alaska, require that a p ilot hold an 
appropriate federal p ilo t license as a condition o f state licensing. Thus, most state 
p ilots ho ld  both a state and federal license and m ay operate under either license, 
depending on the type o f vessel being piloted. Since each license is issued under a 
d iffe rent au thority , this situation results in several anomalies. First, where a federal 
license is a precondition o f state licensing, “when a state sees fit to discipline a pilot.
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perhaps even revoking his/her license, the federal license is untouched and remains 
valid ."22
Thus, a person found negligent o r incompetent m ay still be allowed to operate in local 
waters on vessels subject to  Coast Guard rather than state regulation even a fte r the 
state has taken action against the individual.
Second, in those few  states where a federal license is not required fo r state licensure, 
a p ilo t m ay still ho ld  both. I f  disciplinary action is taken against an individual when 
operating under h is/her federal license, the state cannot revoke its license even though 
the p ilo t has been proved incompetent. The Pilotage Study G roup commissioned by 
the U .S . Coast Guard has recommended federal legislation to  address the first problem . 
Ind ividual states are moving to  correct the second by giving state licensing authorities 
the power to act against a person who has been found incompetent by a federal 
au thority .
In  addition to the u ltim ate penalty o f revocation, some state statutes institu te a 
graduated system o f penalties, beginning w ith  reprimand o r a fine. W ashington State 
has recently amended its marine pilot act to grant the Board the ab ility to prescribe 
"discip linary o r corrective action, including training and treatm ent, that w ill be 
taken."23 Alaska's statute in this respect w ou ld  appear to  be a model. The Board has 
an impressive a rray o f discipline options, including peer review and imposing “ p ro­
fessional education requirements until a satisfactory degree o f skill has been attained 
in those aspectsof professional practicedetermined by the board to need improvement.’’2'1
Pilots' due process rights are recognized in  a ll state statutes by requiring a fo rm a l 
hearing before a license is revoked. Several states, however, including A laska, a llow  the 
board o r o ther licensing au tho rity  to sum m arily suspend a license fo r a specified period 
o r before a fo rm a l hearing in cases o f cleat danger to  public health o r safety. A few  state 
statutes spell ou t specific timelines for hold ing hearings and rendering decisions 
concerning the discipline o f a p ilot.
D. PILOTAGE RATES
O f the states w ith  p ilot boards, fourteen charge the board w ith  setting pilotage rates. 
Four states set rates by statute. Rates in the six remaining states are set by various 
persons o r bodies. A laska's statute is rather cumbersome in this regard. It gives the 
board the au tho rity  to  “ adopt regulations under the Adm inistrative Procedures 
Act...establishing standards by which pilotage fees may be established."25
E. PILOT LIABILITY
U n til recently, it was rare fo r p ilots to be sued and have damages assessed against them 
for tw o  reasons. First, given the comparatively large am ount o f damages claimed in 
most marine accidents, assessing damages against the lim ited resourcesof a state pilot 
was no t considered w orth  the expense o f litigation. Second, under trad itiona l
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m aritim e law , a vessel (vessel owner) is liable fo r the negligence o f a p ilot. Therefore, 
it is not in the interests o f  vessel owners to obtain a finding o f negligence on the part 
o f a p ilot. Th is trad itiona l liab ility  situation, however, is changing. Pilots are being 
sued w ith  increasing frequency.
I f  p ilots are held to be personally liable, the effect on the industry w ou ld  he crippling. 
N o  p ilo t can obtain  insurance against losses which could po ten tia lly  am ount to 
m illions o f dollars. A lso, since ships are already insured against damages, requiring a 
p ilot to  carry sim ilar insurance w ou ld merely increase transportation costs.
T o  address these problems, several states have moved to lim it pilot liab ility  in statute. 
C a lifo rn ia  statute clearly states that “when a pilot goes aboard a vessel, the pilot 
becomes a servant o f  the vessel and its owner and operato r.”26 South Carolina and 
W ash ington lim it liab ility  to  $5,000 in statute. O regon has addressed the problem  in 
a m ore complicated manner: it a llow s for pilots to purchase insurance on a 'trip' basis:

in an amount equal to the value of the vessel and it? cargo, or such other amount 
as may be agreed upon between pilots and the vessel, its master, owners, agents or 
operators, insuring the pilots and the organization of pilots to which they belong 
against all claims or demands, arising from or based upon, directly or indirectly, 
pilotage of the vessel. The premium for such insurance shall be assessed in addition 
to the rates and charges specified (in statute].27

A laska statute does not speak to pilot liability.
F. PILOT ASSOCIATIONS
P ilot associations are the traditional w ay in which pilots organize themselves to fu lfi ll 
their duties. P ilots must be on call at a ll times to handle tra ffic in to and ou t o f pilotage 
waters. T hey must meet ships at p ilot stations to  o ffe r services. T hey must be 
prepared to handle a ll types o f ships in a ll conditions. Ind iv idually , pilots cannot o ffe r 
the range and scope o f services required. Therefore, associations o f pilots have formed 
since the early years o f com pu lsory pilotage in this country . P ilot associations o ffe r 
centralized dispatch and clearance services. They either ow n  o r make arrangements 
fo r p ilo t boats to  carry pilots to and from  ships. Through their members, they can o ffe r 
24 h ou r per day, year-round services. Together, the members provide the skills 
necessary to deal w ith  a ll types o f situations.
Associations also have trad itiona lly  taken the responsibility fo r training new pilots- 
and fo r evaluating existing pilots. Both activities serve im portant functions in 
maintaining and upgrading pilot skills.
States have long recognized that pilotage lends itse lf to association among pilots, 
which is the reason behind state contro l over pilotage rates. However, few  states have 
recognized associations fo rm a lly . W ithou t some fo rm  o f state recognition, the
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trad itiona l association has been challenged on  an titrust grounds. Some states have 
sought to protect associations from  such challenges. F lorida, Hawaii, Louisiana, and 
N orth  Carolina a ll exp lic itly  recognize p ilot associations.
A lthough p ilot associations are recognized as improving the efficiency o f  the com pu l­
sory p i lo rg e  system, they have been accused o f  abusing their power by lim iting  en try  
in to the profession in an arb itrary and capricious manner. Hawaii w en t through a 
particu larly troub ling experience w ith  pilot associations and recently amended its 
pilotage law  to state:

Pilots licensed under this chapter, each of w hom  shall be deemed an individual 
contractor, m ay form a nonprofit association which shall no t be deemed a 
partnershiporcorporationforliabiiitypurposes, inordertoprovidesucharrangem ents 
and facilities as m aybe necessary and desirable for the efficient dispatching of vessels 
and rendering of pilotage services required under this chapter. The association shall 
have no control over the selection of persons to be licensed as pilots or their 
discharge. The association shall have no direction over the m anner in which an 
individual pilot performs the pilot's duties.^8

Alaska statute does not recognize p ilot associations, a lthough associations do operate 
in tw o o f the three regions o f the state, as described in Section 4.
Table 1 (pages lO a-lO f) outlines the provisions o f  each state's pilotage statute in some 
detail.
Summary: A lthough A laska ’ s statute on marine pilotage is considerably shorter than 
most o ther m aritim e states, it does address m any com m on concerns. It has, fo r 
example, placed state pilotage under the direction o f a statewide board, composed o f 
both  industry and public membership— a practice com m on to most states. A laska's 
statute speaks to licensing and discipline o f pilots, tw o m ajor issues in professional 
certification and con tro l. W ith  respect to discipline, A laska's statute is among the 
m ost comprehensive in the country, giving the Board a wide range o f op tions not on ly  
to discipline but to improve the performance o f pilots w ho have experienced difficu lties.
There are, however, weaknesses and gaps in current statute. As mentioned above, 
A laska law  is w ritten  from  the perspective o f  individual rights rather than public 
franchise. This emphasis is unique among the maritime states. A nother potentia l 
weakness is that the A laska Marine Pilotage Statute sets ou t on ly  basic duties and 
re. ponsibilities but delegates broad regulatory powers to the Board o f M arine Pilots. 
In  recent years, the A tto rney  General and others have questioned the existing Act, 
m aintaining that current language does not give the Board au tno rity  to set rates and 
establish specific licensing requirements. As a result, the Board has not reviewed the 
pilotage rate schedule fo r several years. More im portan t, weak au tho rity  to set specific 
licensing standards has resulted in the charge that Alaska's marine pilot standards are 
the lowest among the maritime states.



TABLE 1: State Statutory Provisions Regulating Piloting

S ta te Level o f R egulation Lim its on  N um ber of 
P ilots

R equ irem en ts fo r 
License

T ra in in g D ura tion  of 
License

R esidency
R equ ire­
m en t

Alabama State; State Tilotage Com ­
mission. Three members: 
official of steamship com 
pany, active bar pilot, 
professional or businessman 
licensed by state.

yes; 'a t  no time shall there 
exist more pilots than are 
reasonably necessary to 
meet the demands or 
requirements of com­
merce ."
Number of pilots left to 
discretion of Commission 
(§33-4.30)

first class federal license; 
examined and certified to 
be competent; w ritten 
exam, graded by three “fair, 
impartial and com petent 
nautical men."(§33-4-35)

Apprenticeship—one 
year; apprentices must 
be selected and ap­
proved by state 
commission.

not m en­
tioned

yes

Alaska State; Board of Marine Pilots. 
Seven members: 2 pilots, 2 
industry, 2  general public, 1 
commissioner of commerce 
or designee.

no pass examination required 
by board; qualify under 
regulations adopted by 
board

no not m en­
tioned

no

California State; Board of Pilot Com ­
missioners. Seven members: 
2 pilots, 2 industry reps, 3 
public

yes; “The board shall 
appoint and license the 
number of pilots which is 
sufficient to carry out the 
purposes of this division." 
Number determined by 
board.
(§1170.1)

Board adopted licensing 
standards which “shall be 
equal to, or exceed, 
standards for obtaining 
federal endorsements and 
which shall conform w ith  
and support state policy." 
(§1171.5

board to  adopt training 
standards and training 
program; after program 
adopted, shall not issue 
license to  anyone not 
completing program. 
Training conducted and 
supervised by a pilot 
evaluation com mittee 
of five active pilots each 
having at least ten 
year’s experience in 
local waters. Training 
program to be funded 
by fees received under 
statute.

one year no

Connecticut State; Commissioner of 
Transportation licenses

uncertain; “comm sioner 
shall license as many 
residents of this state and 
any other state as said 
commissioner deems 
necessary and finds 
qualified to act as pilots.” 
(§15-13)

federal license; twelve 
round trips as pilot of 
record or 24 round trips as 
observer

no; refresher passages 
m ust be made before 
inactive license can be 
renewed.

one year no
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TABLE 1: State S tatutory  Provisions Regulating Piloting

S ta te Level o f R egu la tion L im its on N u m b er o f 
P ilo ts

R e q u irem e n ts  fo r 
L icense

T ra in in g D u ra tio n  of 
L icense

R esidency
R equ ire­
m en t

Delaware State; Board of Pilot 
Commissioners; 5 m em ­
bers—3 pilots, 1 industry, 
1 public

yes; statu tory  lim itation 
(42 first class, 10 total for 
second, third and fourth 
class)

must serve apprenticeship; 
examined by at least three 
members of Bo'.rd

4-year apprenticeship; 
number of apprentices 
employed at any one time 
under control and w ith in  
discretion of Board.

one year no

Florida State; Board of Pilot 
Commissioners; ten 
members: 5 pilots, 2 
industry, 3 general 
citizens

yes; “the board shall 
determine the number of 
pilots based on the supply 
and demand for piloting 
services and the public 
interest in maintaining 
efficient and safe piloting 
services.’ §310.061 Board 
determines num ber for 
each port. When vacan­
cies occur in the number 
of required pilots, examin­
ees are appointed on the 
basis of highest score on 
w ritten  exam.

state pilot mt.st serve tw o 
years as deputy pilot; 
deputy pilot m ust have 
had maritime experience 
satisfactory to the board 
(detailed in statute); 
federal first-class u n lim ­
ited  license; w ritten 
exam ination for both 
pilots and deputy pilots. 
Pilots licensed or certified 
for and appointed to 
specific ports (State pilots 
are “licensed,” deputy 
pilots are “certified")

licensed pilots in each port 
“shall subm it to the Board 
for its approval a deputy 
pilot training program of 
not less than 2 -years 
duration.” §310.075 
Training program includes 
progressive increases in 
size and tonnage of boats 
handled and com m ents of 
the pilot in charge on each 
training journey.

hold licenses 
“so long as 
they posses 
the qual­
ifications set 
ou t in [the) 
chapter and 
remain in 
active service 
in the ports 
for w hich 
they are 
appointed." 
§310.081

no

Georgia local ports
yes; sta tu tory  limits at 
each port

determined by local 
portcommissioners

no not
m entioned

no

Hawaii State; director of the 
departm ent of commerce 
and consumer affairs 
licenses

no standards developed by 
director

no all licenses 
expire on 
June 30 of 
even num ­
bered years

no

Louisiana local ports 
(Governor actually 
appoints pilots but on 
recommendation of local 
Board of Examiners)

unclear: “Whenever there 
exists a necessity for 
more...pilots, the board of 
examiners shall hold 
examinations for all 
applicants w ho have 
registered w ith  them." 
(R.S. 34-945)

exam ination developed by 
local Board of Examiners; 
“steam ship pilots" must 
have federal first class 
license

must have completed an 
approved apprenticeship 
program

not
m entioned

m ust be 
voter of the 
state

10b



TABLE 1: State Statutory  Provisions Regulating Piloting

S ta te Level o f R egulation Lim its oil N um ber of 
P ilots

R e q u irem e n ts  fo r License T ra in in g D u ra tio n  
of License

R esidency
R eq u ire ­
m ent

Maine State; Maine State Pilotage 
Commission.
5 members:
3 pilots, 1 industry, 1 
general public w ith  marine 
background

yes, Commission shall 
“select only such number 
of pilots as would be 
ncccssaiy top permit 
adequate pilotage in these 
waters," §38.90 (II)

sta tu te  cites only federal 
fiist class endorsement; 
however, commission has 
authority  to  “establish and 
determine the qualifications 
of any person applying lor a 
pilot's license and conduct 
examinations." §8.90 (C)

no 5 years yes

Maryland State; Board of Pilots. 9 
members— 1 departm ent 
head, 1 president of pilots' 
association, 3 pilots, 2 
industry, 2  consumers

yes, indirectly by control­
ling number of appren­
tices; “from the list of 
qualified applicants, the 
Board may choose and 
appoint the number of 
apprentice pilots that the 
board considers necessary 
to  protect the commercial 
interests of the State." 
§11.305

apprenticeship to get limited 
license; have limited license 
and provide pilotage for 3 
years for other licenses.

apprenticeship 2  years no

M assachusetts local harbor districts no determined by local district 
commissioners

no not
mentioned

no

Mississippi local port commissions yes; “duty  of the commis­
sioners to appoint... a 
sufficient number of 
pilots...necessary for the 
protection of the harbor 
and the advancement of 
public shipping" §59-1-7

qualifications passed on 
by port commissioners

no appointed 
for 4 years

no

New Jersey
State; Commissioners of 
Pilotage; six members 
“selected from am ong such 
persons as have been officers 
in our naval, revenue or 
merchant service, or such as 
have been com manders of 
vessel sengaged in our 
coasting trade." (§12 :8 -1)

not mentioned. Vessels 
sailing from any US port 
bound in or over bar of 
Sandy Hook must request 
a pilot in w riting from 
commission; commission 
assigns pilots in rotation. 
(§12:8 -8)

examination by commission­
ers in presence of one or 
more branch pilots of the 
state; qualifications and 
local knowledge

Deputy pilot: 4- 
year apprentice­
ship;
exam ination by 
commissioners.
Full branch pilot: 2 
years of deputy 
pilot and 
exam ination by 
commissioners

not
mentioned

no

10c



TABLE 1: State Statutory Provisions Regulating Piloting

Stare Level of Regulation Lim its on N u m b er of 
Pilots

R equ irem en ts  fo r 
License

Training D u ra tio n  of 
L icense

R esid en cy  
R e q u irem e n t

New York City of New York; Board of 
Commissioners of Pilots; six 
members, 3 elected by 
members of NY State Cham ­
ber of Commerce and Indus­
try, 2 elected by presidents 
and vice presidents of Maine 
insurance companies, 1 from 
among members or staff of 
the Albany port district 
commission

yes; commissioners “shall 
license for such term s as 
they may th ink proper, as 
many pilots as they deem 
necessary to pilot ships to 
and from the port of New 
York.’ (Art 6 , Sec 90.) 
same provision for Hudson 
River and Long Island 
Sound pilots.

examination “in presence 
of one or more pilots 
licensed for the waters 
regaiding which such 
applicant seeks to  be 
examined." Shall be 
examined in particular on 
local knowledge.
(Art 6 , Sec 92),

Sandy Hook pilots m ust n()t “a license shal
com plete 4-year appren- mentioned be denied any
ticesh ip ; 'U nited  New to  any person
York Sandy 1 look holding any
Benevolent Assoc...shall license or
have sole control over all authority
apprentices and be from or under
changed w ith  the the authority
responsibility to  instruct of the laws of
such apprentices in their any other
duties...no orher appren­ state." Art. 6 ,
ticeship will be accepted Sec, 90)
by the commissioners."
(Art 6  Sec 90)

North Carolina local commissions yes; commissioners shall 
govern the num ber of 
pilots necessary to 
maintain an efficient 
pilotage service, but at no 
time shall the num ber of 
active pilots exceed a 
statutory limit for each 
port (exclusive of docking 
masters). Refers to 
holders of full licenses. 
Limited licenses may be 
issued in excess of 
statutory number.

may examine such 
persons as hold a federal 
pilot's licenre. Exam 
includes but not limited 
to  personal interview 
before commission, 
contact of personal 
references and physical 
exam by licensed physi­
cian.

Commission m ay appoint 
apprentices w hen deemed 
necessary for the best 
interests of the state. 
Apprentices serve for a 
m inim um  of one year but 
no longer than 3 years in 
order to be eligible for 
limited license. “Com mis­
sion shall adopt rules and 
regulations to  m onitor the 
progress of apprentices on 
a regular basis to assure 
m e progressive develop­
m ent of knowledge and 
skill necessary." (§76A-7)

one year no

Oregon State; Oregon Board of 
Maritime Pilots; nine mem- 
)ers: 3 general public, 3 pilots 
representing different 

pilotage areas), 3 from 
industry.

yes; Board to  “regulate 
and limit the number of 
pilots to  be licensed...to 
the number found by the 
board to  be required to 
render efficient and 
com petent pilotage 
service." (§766.115)

satisfactory performance 
on w ritten examinations 
prescribed by board 
together w ith  practical 
knowledge; river pilots 
m ust have 6  m onths 
continuous service 
piloting ocean-going 
vessels over subject 
waters.

no one year no



TABLE 1: State Statutory  Provisions Regulating Piloting

S ta te Level o f R egulation L im its on N u m b er of 
P ilots

R equ irem en ts fo r 
License

T ra in in g Dir ra t ion of
License

R esidency
R equ ire­
m en t

Pennsylvania State; Board of Commis­
sioners of Navigation

yes; “no person shall 
receive a license as a first 
class pilot till the number 
of first class pilots be 
reduced to  less than 42, 
and that the whole 
number of first class pilots 
shall no t exceed 42." 
(55P.S. §41)

examination by not less 
than three pilots of the 
first class called by the 
Board

4-ycar apprenticeship 
for lou/th class license 
M ust have fourth class 
license to obtain other 
classes; apprentices 
must make at least 40 
trips per year up or 
down the Delaware

one year no

Rhode Island State; State Pilotage 
Commission; 4 members, 
1 licensed pilot, 2 state 
adm inistrators

no posses master's license of 
unlimited tonnage issued 
by US authority, first class 
federal endorsement for 
appropriate section of state 
waters, state pilot's license 
for waters of Block Island 
Sound, complete training 
in duties as pilot “over the 
route under supervision of 
the board of state licensed 
pilots appointed by the 
commission for this 
purpose." (§46-9-7)

see prior for training 
requirement for 
original license. 
Commission has 
authority to  "appoint 
a special board of state 
licensed pilots to 
supervise the training 
and instructions of 
those persons seeking 
eligibility to  apply for 
a pilot’s license." (§46- 
9-7)

5 years no

South Carolina local port commissions yes; num ber of pilots for 
each port limited by 
statu te

examined by local board of 
examiners to consist of 
“three nautical men,” one 
of whom is licensed for the 
port in question. Satisfac­
tory completion of 
apprenticeship and 
recommendation by a 
majority of pilots licensed 
to  the port; oral and 
written examination of 
general and local knowl­
edge.

3-year apprenticeship; 
apprentices must be a 
graduate of an 
accredited 4-year 
college or hold an 
unlimited Third 
M ate’s License.

not
mentioned

no

Texas yes; governor shall not 
appoint more than 4 or 
less t ’ an 2 for Matagorda;

be at least 25 and a U.S. 
citizen; have a federal pilot 
license for area in which

apprenticeship under 
supervision of one of 
the independent pilots’ 
associations

not
mentioned

no

lOe



TABLE 1: S tate S ta tu to ry  Provisions Regulating Piloting

State Level of Regulation Limits on Number of 
Pilots

Requirements for 
License

Training Duration Residency
of License Require­

ment
Texas (Con't) 7 independent boards; pilot 

members prohibited by 
statute; 7-member board in 
Houston , 5 on most other 
boards

the Board in Houston 
appoints the number of 
piiots necessary to provide 
adequate services

applying; be in good 
mental and physical health

Virginia State Board tor Branch Pilots; 
nine members appointed by 
Circuit Courts o f port cities. 
O n ly  4 pilots may be 
appointed.

no
applicants must subm it a 2-year apprenticeship for “Every pilot yes; circuit
certificate from the circuit Limited Branch Pilot w ho holds a court of
court o f their county/city license; 5-year appren­ license as a resident
stating that the applicant ticeship for full branch branch pilot county or
is o f good moral character pilot license. shall apprear city must
and a resident o f the before the certify
Common-w ealth ; Board every
complete apprenticeship; twelve
pass written and oral months, and,
exam administered by if the Board
Examining Comm ittee of deems him
Board; federal license qualified, it
required for full branch shall renew
pilot license. his license."

§54.1-905

Washington State; Board o f Pilotage 
Comm issioners; 7 members: 
1 assistant secretary of 
department of transporta­
tion, 2 licensed pilots, 2 
industry, 2 persons with 
broad interests in maritime 
industry.

no
hold US gov’t license as 
master o f freight and 
towing vessels and first 
class federal endorsement 
for appropriate pilotage 
districts; pass written and 
oral examinations 
developed by board; 
complete familiarization 
trips.

Board shall'establish five years yes. resident
additional training o f the state
requirements, including o f Washing­
a program o f continuing ton at the
education, developed time of
after consultation w ith appoint­
pilot organizations." ment.
(§88.16.035.) (§88.16.090)
“The board may
prescribe vessel simula­
tor training for a pilot
applicant [or for the
first three years as pilot]
as it deems appropriate,
taking into consideration
the economic cost of
such training, to
enhance that person's
ability to perform
pilotage duties."
(§88.16.090)

lOf
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In addition to  questionable Board au th o rity  to regulate m arine pilotage, the Act fails 
to m ention  several areas of grow ing concern. In particular, it does no t address pilot 
liability or pilot associations. As outlined in the following section, these are areas of 
increasing con ten tion  in Alaska.

4 .  C U R R E N T  S T A T U S  O F  M A R I N E  P I L O T A G E  I N  A L A S K A

Com pared to  the  long h istory  of m aritim e law  and regulation in the U nited States, 
A laska's oversite of m arine pilotage is quite recent, dating only from  1970. However, 
in the 20-year period since the passage of the  first M arine Pilotage Act, s ta te  pilotage 
has undergone trem endous changes.

In i970, piloting in the sta te  was provided by a handful of local pilots operating in 
Southeast Alaska and organized in a tightly-knit pilot association. T he association 
assum ed the responsibility for m aintaining standards am ong existing pilots and for 
train ing new  pilots as needed. As Prudhoe Bay oil sh ipm ents began in Southcentral 
Alaska, a n ew  group of pilots emerged and organized in response to an  am endm ent to 
the Alaska s ta tu te  requiring pilots on all tankers. Again, the association for th is region 
assumed continuing  education and training responsibilities.

This system  of virtually  self-regulated pilotage appears to  have worked well until the 
explosion of cruise ship traffic in Southeast and the emergence of the dom estic 
bottom fish  industry  in the A leutian Chain. These tw o  events occasioned a rapid 
increase in the dem and for pilot services and strained the capacity of existing pilot 
groups to  train  and absorb new  members. As relatively large num bers of pilots, often  
from  out-of-state, entered the system  the profession turned to the S tate  M aine Pilot 
Board to establish en try  standards and to exercise greater control ever the industry. 
However, Alaska's statu  te, while originally intended to give the S ta te  Board flexibility— 
through broad regulatory powers— to  deal w ith  changing situations, w as unequal to 
the task. The D epartm ent o f Law increasingly questioned Board au th o rity  under the 
s ta tu te  to  develop standards, set pilotage rates, and to exercise overall control.

The erosion of the s ta te  board’s ability  to prom ulgate and enforce regulations for the 
industry  took place a t a tim e w hen  new er pilots began to question  the internal 
operations and politics of the traditional pilot associations. Im patient w ith  w h a t they 
perceived to  be “old boy netw orks”, preserving the income and prestige of long-term  
pilots, new er and younger pilots turned to  the courts. Successive legal challenges 
raised the specter of group and individual liability for actions taken in the course of 
training, disciplining, or dispatching of pilots and pdot trainees. Self-regulation of the 
profession through associations, w hich had served the state  well in the early years, 
could no longer be relied upon.

The g row th  in dem and for pilot services brought about by the rapid increase in 
shipping opened opportunities for disgruntled pilots to break w ith  existing associa­
tions and to  operate independently or to form new  groups. For the first time in 
Alaska’s m arine pilotage history, com petition betw een pilots and pilot groups entered
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the picture. W hile com petition does bring w ith  it increased responsiveness to industry  
needs, it also raises the question of pilot independence from  shipow ners. A basic 
ten an t of sta te  pilotage is th a t the  pilot is first and forem ost concerned w ith  ensuring 
safety  of life, property, and the environm ent and secondarily w ith  the efficiency of 
trade. If unregulated com petition  betw een pilots is allowed, some argue, the  above 
priorities are reversed: pilots act in the in terests of shipow ners first and only 
secondarily in the public interest.

M arine pilotage in Alaska a t the present tim e reflects these new dem ands and tensions, 
each of w hich  is discussed in m ore detail below.

A. R E G IO N A L  C H A R A C T E R IST IC S

Alaska m arine pilotage has rather significant regional characteristics, based both  on 
the unique geography of the  s ta te  and the general nature of shipping in each of the 
regions. A t present, three distinct regions have formed, each w ith  its o w n  pilot 
association or group. As shipping activ ity  increases in o th e r parts of the state, 
additional regions m ay evolve. T he salient characteristics o f each existing region are 
described below.

1. Southeast Region— Southeastern Pilots Association (SEAPA)

The sou theastern  pilotage region extends from Ketchikan to  Y akutat. The SEAPA 
office, w h ich  dispatches pilots and bills shippers, is located in Ketchikan. SEAPA does 
no t have its ow n pilot boats; commercial vessels are chartered to  deliver pilots to ships 
a t the various pilot stations in the region. A pproxim ately 80-90 percent of the ships 
moved by SEAPA pilots are cruise ships, w ith  the  rest being cargo ships. There are 21 
m em bers of SEAPA, all o f w h o m  hold unlim ited licenses, and 15-20 contract pilots are 
em ployed by the association during peak sum m er m onths. C ontract pilots can be 
broken in to  tw o categories, those w ho do not have an unlim ited license (and therefore 
do not qualify for m em bership in the association), and others w ho  have not been 
accepted in to  the association or are not interested in joining.

T he S outheastern  Pilots A ssociation has experienced the m ost in ternal problem s of the 
three m ajor groups of m arine pilots operating in the state. In the past few years the 
association has been beset by num erous legal difficulties. A le tte r29 from  SEAPA a t­
torney, C.L. C loudy includes a list of the types of legal claims th a t have been made 
against the  association:

1. Assertions that because SEAPA permits use of its dispatch and income-expense pooling 
service by nonmembers, the non-member piiot is entided to membership and if he is denied, 
then antitrust or monopoly violations have occurred.

2. Assertions that SEAPA as an association has a responsibility to arrange for and direct its 
membership to permit observer trips for license upgrade purposes by non-members.
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3. Antitrust claims that SEAPA has no right to drop a non-member from a dispatch contract 
for navigational error, failure to report for assignment, or other causes.

4. Claims that SEAPA cannot lawfully limit its membership and to do so constitutes some 
sort of antitrust and monopolistic act.

5. Claims that income shiftingas is practiced in most pilot associations is unlawful. Currently 
income shifting within SEAPA occurs only with respect to nonmember pilots as noted 
above, and year-round expenses are paid out of a summer income pool as analternative 
to income shifting.

6. Claims that because SEAPA accepted a non-member for dispatch, the Association and 
entire membership warranted his qualifications and can be held Liable for his negligence.

7. Claims that it is illegal for SEAPA to “selectively” dispatch by matching experience with 
the call for pilotage even though licensing may be equal.

D uring the  past tw o  years there have been tw o  law suits brought against the associa­
tion  alleging th a t the association leadership covered up or failed to  discipline memoers 
accused of alcohol abuse w hile on d u ty .30 This spring tw o  dissident pilots signed a 
con tract w ith  a cruise ship com pany to  provide pilotage services directly, w ith o u t 
going th rough  the association.

There is little  doubt th a t legal difficulties and internal squabbles w ith in  SEAJPA have 
created a good deal of paranoia and d isconten t am ong a large segm ent of association 
and con tract pilots in Southeast. Some w ere reluctant to  answ er the survey ques­
tionnaire because th ey  worried th a t their com m ents could som ehow  become know n 
to  the  SEAPA leadership. Several expressed concern th a t th ey  could be forced ou t of 
w ork  or labeled as troublem akers for their views. A num ber of Southeast pilots made 
personal visits to  the  Office of M anagem ent and Budget in Juneau to discuss their 
concerns— frequently  because th ey  did no t w a n t their opinions to  be pu t in to  w ritten  
form. Several stories were told of heavy-handed in tim idation  tactics on the part of the 
SEAPA leadership to  quell dissent w ith in  the association. O n the o ther hand, SEAPA 
officers encouraged project staff to  m eet w ith  dissident pilots and incorporate their 
views in to  the study.

2. Southcentral Region—Southwest Alaska Pilots Association (SWAPA)

SWAPA organized in 1975, prim arily to service the petroleum  traffic o u t of Valdez. 
C urrently , petroleum  trade accounts for approxim ately  65 percent o f association 
business. Cruise ship traffic has increased in recent years in the  Prince W illiam Sound 
area and n o w  provides about 15 percent of the to tal, w ith  general shipping accounting 
for the remainder.



The association has 17 full members, all of w hom  hold unlim ited licenses. In addition, 
there are six associate members, w ith  lim ited licenses, w ho  are at various stages in the 
association 's training program. As associate members successfully com plete training 
and achieve unlim ited licenses, they  are elected to  full membership.

T he association handles centralized dispatch of pilots. A separate com pany, ow ned by 
the association, operates pilot boats for the area. Hom e office for the association is 
located in H om er. The association stations a pilot boat w ith  three or four pilots 24 
hours a day, year-round at Bligh Reef to  service oil tankers. All pilots assigned to  oil 
tanker traffic have com pleted a special train ing course sponsored jo in tly  by the 
association and the oil companies.

U ntil three years ago, SWAPA handled all pilot service from Prince W illiam Sound to 
the w est and north , including the A leutian Chain. W ith the establishm ent of Alaska 
M arine Pilots in D utch  Harbor, SWAPA service in w estern Alaska has dropped off. 
C urrently , it handles the larger ships operated by the American President Line and will 
be responsible for providing pilots to  service the Red Dog M ine ore shipm ents. The 
M arine Pilot Board recently defined the com pulsory pilotage w aters for the Kavilina 
area w ith  the  in ten tion  th a t ore ships carry a state-licensed pilot in designated w aters. 
Over the past sum m er, the association experienced difficulties w ith  the  shipping 
com pany operating the ore ships out of Com inco port. State ac tio r m ay be needed to 
enforce com pany compliance w ith  state  pilotage regulations.

The founder of AMP had been a m em ber of SWAPA before he broke aw ay and 
established his ow n  agency to  serve exclusively shipping in the W estern  Alaska/ 
A leutian region. SWAPA. members have expressed concern th a t AMP represents unfair 
com petition  w ith  established associations. T hey also believe th a t AMP, as a sole 
proprietorship ra ther th an  the m ore traditional association, is far too dependent on
ship 's agents and therefore is in danger of falling under com pany control.

3. W estern Alaska/Aleutians Region—Alaska Marine Pilots (AMP)

AMP is unique am ong pilot groups in the state. It is operated as a sole proprietorship 
ra ther th an  an association of pilots. The sole proprietor contracts w ith  additional 
pilots. Incom e is distributed in a m anner similar to rhe associations, but contract pilots 
have no legal voice in com pany m anagem ent. However, as pointed o u t by AMP 
contract pilots, the right to accept or reject contract term s serves as a powerful 
constrain t on arbitrary  decisions by the proprietor.

The com pany provides centralized dispatch of piiots for areas w est of Kodiak. 
C om pany business is associated prim arily w ith  the bottom  fish industry. As m en­
tioned above, AMP pilots do not service the iarger ships working in the area. Pilot boats 
are provided by a separate com pany, w hich has no fiscal or legal connection w ith  AMP.

The founder of AMP describes his organization as a response to  a m arket niche created 
by the  expense and difficulty of servicing the growing Aleutian C hain fishing trade
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from  Hom er. He estim ates th a t several millions of dollars have been saved by industry  
in pilot travel costs by m oving pilot dispatch to  D utch  Harbor. AMP also stations a 
pilot in Sand Point:

AMP currently  consist of five senior pilots and tw o  pilot trainees. All the  senior pilots 
have a ttended  sim ulator train ing a t Grenoble, France. Four of the senior pilots hold 
lim ited licenses. In order to  upgrade their licenses to unlim ited class, they  m ust have 
experience in m oving vessels of larger tonnage and o f docking and undocking vessels 
under the supervision of a sta te  licensed pilot. AMP m em bers have expressed concern 
th a t they  can n o t get th is prerequisite experience because they  are shu t ou t by o ther 
pilot groups from  access to trips on appropriate-sized vessels.

B. ID EN TIFIED  PRO BLEM  A R E A S

C aptain  M urphy, in his original letter, identified several pressing concerns: low  en try  
level requirem ents, potential com petition  am ong pilots, and the inability of the State 
Board to  adopt and enforce strong regulations governing the  profession. An addit ional 
concern— th a t of individual and pilot association liability— surfaced du ring the course 
of this study. These problems are discussed a t length below.

1. Entry Level Requirements 

Alaska s ta tu te  states that:

a person is entitled  to a license under this chapter if a person
(1) is of good moral character
(2) is a citizen of the United States
(3) passes an examination given by the board; and
(4) qualifies under the regulations adopted by the board.

By regulation, the Board has established a progressive system  of licenses based on 
increased tonnage. Limited licenses are issued in tw o  steps: Step 1 for vessels of not 
more th an  20,000 gross tons and Step 2 for vessels of not more th an  40,000 gross tons. 
The series culm inates in an unlim ited license, w hich allows the holder to pilot ships 
of any gross tonnage, w ith  the exception of very large crude carrier (VLCC) class 
vessels. Pilots w ishing to-pilot VLCC's m ust obtain  a special endorsem ent from  the 
Board. T he Board also issues a channel pilot license for certain  areas in the state, 
prim arily Southeast. A channel pilot has lim ited authority ; s/he m ay pilot vessels of 
20,000 gross tons or less in m ain ship channels only and m ay perform dockings and 
undockings only  under the supervision of a pilot w ith  a lim ited or unlim ited Alaska 
license.

Licenses of all classes are issued by geographic area. Currently, state  regulations 
recognize tw o regions—Sou theasternand Southw estern Alaska—although, asdescribed 
above, pilotage in Alaska has evolved d istinct characteristics in three separate regions.
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Pilots m ay operate only in the geographic area for w hich  they  are licensed; how ever, 
w ith  the appropriate experience, pilots m ay be licensed in bo th  areas.

A pplicants for all classes of licenses m ust hold valid C oast Guard licenses bo th  as a first- 
class pilot for vessels of any gross tons32 upon the  w aters for w hich  the  applicant seeks 
sta te  licensing and as a m aster of steam  or m oto r vessels o f 10,000 gross tons or greater. 
Progression from  initial licensing th rough unlim ited licensing requires actual experi­
ence in ship m ovem ents, usually dockings and undockings, of ships o f increasing size. 
The original in ten t of the regulation appears to have been th a t th is experience w ould  
be obtained in the  area for w hich  the applicant sought licensing. However, recent 
in terpreta tions of the s ta tu te  and regulations by the A tto rney  General's office has 
removed this geographical lim itation. Therefore, applicants desiring to  move from 
Step 1 to  Step 2 lim ited or to unlim ited  licensing in one geographic area m ay obtain  the 
necessary experience in chip m ovem ents anyw here in A laskan w aters.

A pplicants for initial licensing m ust pass a w ritten  and oral exam ination  covering 
in ternational rules of the road, seam anship, chart navigation, local know ledge of 
individual geographic areas, and federal/state rules and regulations affecting pilotage. 
Exam inations are given a t least once a year. In order to provide some flexibility 
betw een exam  periods, the Board m ay issue a tem porary  license to  applicants w ho 
m eet all requirem ents except for the w ritten /o ra l exams. To obtain  a tem porary  
license, the  applicant m ust pass a w ritten  tem porary  license exam ination. T em porary  
licenses are valid until the results of the applicant's perm anent license exam ination  are 
determ ined.

Alaska's licensing procedure has been criticized on several counts. First, s ta tu to ry  
language states th a t “a person is entitled to  a license” if s /he  m eets the criteria outlined. 
In m ost o ther states, licensing is a discretionary pow er of the Board or o ther licensing 
au th o rity  ra ther th an  an  individual right. Critics of A laska's language believe th a t it 
has forced state  a tten tio n  (particularly in  the A ttorney  General’s office) tow ard  
protection of individual rights a t the expense of industry-w ide regulation and control. 
The result, they  contend, has been regulation by exception to  such an ex ten t th a t 
licensing requirem ents have ceased to have any m eaning.

A parallel and even greater perceived problem is th a t the licensing requirem ents 
themselves, even if they  were enforceable, are n o t sufficient to  insure com petency. 
M any survey respondents and others contacted in the course of this s tudy  pointed ou t 
several weaknesses. A strong concern w as th a t Alaska does no t require enough sea­
going experience prior to  licensing. Applicants for an initial lim ited license m ust either 
have been a Coast Guard licensed m aster or pilot on local w aters for at least one year 
or execute a m inim um  of 20 dockings and undockings under the supervision of a state  
licensed pilot. Channel license applicants m ust docum ent “all m aritim e experience tn 
the w aters for w hich  he or she is applying."33 Critics contend th a t hands-on experience 
gained at sea is perhaps the m ost im portan t pre-requisite to efficient piloting. T hey 
believe th a t Alaska's requirem ents in this respect are w oefully inadequate.
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A second concern regarding licensing deals w ith  the vessel m ovem ent requ irem ents for 
the various steps of license. Limited licenses (Step 1) m ay be granted w ith  as few as 
10 dockings and undockings, if the applicant has experience as a Coast Guard licensed 
m aster or pilot. Upgrading to  a Step 2 lim ited license requires evidence of 20 vessel 
m ovem ents and five dockings/undockings. To obtain  the highest level of license— an 
unlim ited license— the applicant m ust complece an additional 20 vessel m ovem ents 
and five additional dockings/undockings.

Critics of the system  point to o ther states, w hich often  require an apprenticeship or 
a period as depu ty  pilot for tw o  years or more, during w hich  tim e the apprentice/ 
depu ty  engages in a com bination o f classroom instruction, observation of m aster 
pilots, and com pletion of a variety of ship handling tasks under varying conditions and 
on vessels of increasing size. Alaska's requirem ents, on the o ther hand, can be m et 
w ith in  a relatively short tim e period. N othing in the regulations would prohibit a 
person from  com pleting the required num ber of dockings in one or tw o  days, all w ith  
the same ship a t the  same port. Indeed, there have been allegations tha t some 
applicants have done precisely this. Nor do the regulations define w h a t is m eant by 
a successful docking/undocking. O ne senior pilot facetiously responded in the survey 
th a t he could w atch  an  applicant w ipe out a dock and could still certify tha t he had 
observed a successful docking/undocking.

If the  in ten t of the regulations is to assure th a t state pilots have extensive local 
knowledge of the w aters for w hich they  are licensed, critics argue, the current 
requirem ents are a sham , particularly since the Board no longer has even the au thority  
to require th a t dockings/undockings be perform ed in the geographic area for w hich 
licensing is sought.

Finally, the  Board requirem ents for license renewal have come under a ttack  by some 
m em bers of the profession. S ta tu te  provides th a t “a license shall be renewed w ith o u t 
exam ination upon the paym ent of the license fee."34 Licenses are renewed biennially. 
The Board, by regulation, has added the requirem ent that:

a licensee who has not piloted the compulsory pilotage waters of Alaska during 
either of the last two biennial license periads cannot be granted a license renewal 
until the board hasdetermined that the licensee has sufficient knowledge and recent 
experience to pilot safely in the areas for which the licensee is licensed.^

Critics cite problems w ith  this renewal process. T hey contend th a t holders of licenses 
w ho pilot in even a very lim ited portion of Alaskan w aters can continue to be licensed 
indefinitely  for large geographic areas or even for the state  as a whole. N um erous 
anecdotal accounts of pilots licensed for areas and ports they had not visited for years 
surfaced during the course of th is study. A related concern is tha t a license holder could 
m ake one trip during a four-year period (tw o biennial license periods) and still be 
eligible for renewal w ith o u t m eeting any recency requirem ents.
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2. Com petition

A long tim e m em ber of the Southeastern  Pilots Association, C aptain  Harley Clough, 
listed the priority  of a m arine pilo t's responsibilities very succinctly:

1) to protect lives, property and the environment of the state;
2) to protect the underwriters of the ship; and
3) to move the vessel as expeditiously as possible.

A m ajority of Alaska's m arine pilots feel th a t com petition  am ong pilots is absolutely 
incom patible w ith  a safe pilotage system — a pilot's prim ary d u ty  m ust be to  the state 
and not to  the shipow ner. In their view, the purpose of a com pulsory pilotage act is 
to  ensure the  safe m ovem ent of shipping in state  w aters regardless of the shipper's 
bo ttom  line profit. This argum ent m ight seem self-serving, b u t the im portance of 
m ain tain ing  the m arine pilot's independence from shipow ners is a clearly recognized 
principle in  m arine pilotage law. At issue is the order of the priorities listed by C aptain  
Clough. If shipow ners are able to  hire and fire pilots, ships can get moved under 
m arginal conditions and safety m ay  be com prom ised to m eet the ow ner's  schedule. 
An independent pilot acting in the  s ta te 's  interest can order a ship to slow  dow n or 
refuse to  move a ship because of poor w eather or o ther conditions.

T he issue of com petition is directly related to the num ber o f pilots licensed for each 
region of the state. O ne pilot sum m ed up the s itua tion  in his survey response:

If there are too many licenses issued, the association in the area cannot assimilate 
them all. This creates a competitive situation. If a pilot has to cut rates and follow 
the steamship company orders to the letter, he is no longer a state pilot. Astate pilot 
is supposed to be concerned with the safe ty of the ship, but also about local problems 
such as the safety of fishermen, small beaters and the local ecology. If a pilot has 
to go to a company for his job he will never be able to tell them 'no*. We are at a fork 
in the road right now as far as state pilotage is concerned. Either we have state pilots 
working through an association or we have competition of independent pilots—we 
cannot have both.

From a public policy perspective, com petition  is one of the tho rn iest issues to  address 
in state  law . O n one hand, the sta tem en ts  by pilots cited above are absolutely 
correct— the in tegrity  of the  sta te 's  m arine pilotage system  is based on the  indepen­
dence of its pilots. D irect com petition  am ong pilots, particularly tariff com petition, 
can com prom ise safety in the  long-term . In a num ber of states, pilot associations 
require m em bers to sign an an ticom petition  covenant before they  can be accepted into 
the organization for training.36

O n the o ther hand, shipping traffic is increasing in Alaska and the s ta te ’s in terest is 
served by ensuring th a t there is an adequate num ber of pilots in all regions to  provide 
pilotage services. If a group like AMP can provide more cost-efficient pilotage for the 
A leutians w ith o u t undercutting  the tariff or com prom ising their u ltim ate  indepen­
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dence as pilots, th en  they  should be encouraged. In the future, it is quite possible tha t 
an  additional pilot o rganization m ight be formed to service shipping in N orthw estern  
Alaska.

Presently, there is no objective inform ation available on the supply and dem and of 
pilots in Alaska. Such inform ation is needed in order to  make an informed judgem ent 
as to  w h e th er or n o t there is an appropriate num ber of licensed pilots in the state. U ntil 
the  s ta te  has definite inform ation th a t the current num ber of licenses is creating 
conditions detrim ental tc  the safety of life, facilities or the marine environm ent, the 
s tu d y  recom m ends th a t no action be taken to directly lim it the  num ber of licenses 
issued.

3. State Board and State Agency Support

M any  persons contacted  during the s tudy  a ttribu te  the current perceived problems 
w ith  A laskan m arine pilotage to failures in the sta te 's  regulatory scheme. M ost 
A laskan pilots agree th a t s ta te  adm inistrative and legal support of the pilotage system  
in recent years has been ineffectual and inconsistent. During the past five years there 
have been six DCED C om m issioner’s Designees and four A ssistant A ttorney General’s 
assigned to the Board of M arine Pilots, w hich makes coherent policy and regulation 
developm ent nearly  impossible. Additionally, the Division of Occu pational Licensing 
has very lim ited capability to investigate pilot m isconduct or accidents in a tim ely 
m anner.

This adm inistra tive inconsistency, coupled w ith  a weakly-worded state  s ta tu te , are 
seen as having stripped the Board of m ost of its au thority  to regulate pilotage. The 
resulting com bination  of an enfeebled state  board, increased industry  dem and for 
pilots, and the  erosion of pilot association ability to  train  and discipline pilots has, 
according to  m any  in the profession, rendered the state  pilotage system  out of control.

4. Pilot Liability

Basically, there are three kinds of potential liability of concern to m arine pilots in 
Alaska. These are:

• personal liability of the pilot for accidents and damages.

• joint liability of a senior pilot who provides certification or endorsement of training to an 
incompetent or unfit pilot who subsequendy has an accident.

• joint liability of the association or pilot organization for dispatching an ircompeter.t or unfit 
pilot who subsequently has an accident.

T he question  of liability and how  it is dealt w ith  in o ther states w as addressed in 
Section 3. In an extensive survey of the liability question in pilotage law, Paul 
Kirchner, APA legal council,-describes the current situation  wich respect to individual 
pilots:
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Inthepast, pilots were rarely sued. As self-employed, independent contractors, they 
were thought to be judgement proof. Although a potential damage award against 
an individual pilot is still of dubious value today, pilots are nevertheless being named 
in suits with increasing frequency, often while recovery from pilots is clearly not the 
objective of the plaintiff. It is virtually automatic now that in any maritime 
accident, if a pilot was aboard, he will be named a defendant in one or more lawsuits.
Usually, the legal fees alone are beyond the limited resources of the pilot. As a result, 
pilots today confront the reality that every time they board a vessel, they face the 
prospect of financial ruin, regardless of how well they perform their services. That 
situation Joes not promote better, safer pilotage or provide any other benefit to a 
state or its citizens.37

M r. K irchner's analysis is included in thi° report as Appendix E.

S u m m a r y :  T he consensus am ong senior pilots and s ta te  officials contacted in the 
course of th is s tudy  is th a t for the  first 10 years after the  passage o f the S tate Pilotage 
Act, the  m arine pilotage system  in Alaska virtually  ran itself. As in nearly all o ther 
states, pilots voluntarily  organized them selves into associations to serve the  S outheast 
and S outhw estern  regions of Alaska. Under the  general oversite of the Board of M arine 
Pilots, the  associations were responsible for hiring, training, and dispatching pilots and 
collecting fees from  shippers. Occasional discipline problem s w ith  individual pilots 
w ere handled in ternally  by the associations.

D uring  the past 10 years, the m arine pilotage system  in Alaska has experienced 
c o n s id e ra te  grow ing pains as shipping traffic in sta te  w aters (and dem and for pilots) 
has increased, particularly in the  S outheastern  and A leutians regions. T his g row th  has 
caused tensions and strains w ith in  the pilotage profession. For example, as new  and 
younger pilots have entered tl.?. profession, some have questioned the au th o rity  of the 
associations. Increasingly, pilots are tu rn ing  to the courts to  protest association action 
or to  claim damages. As a result, the associations' control over pilot train ing and 
discipline—w hich  assisted the s ta te  in regulating the quality  of pilotage services— has 
been eroded by legal challenges and fears of potential liability.

Increased dem and for pilotage services has created niches for new  groups and con­
figurations of pilots. D uring the past three years, splinter groups of pilots have broken 
off from  the original Southeast (SEAPA) and Southw est (SWAPA) associations to  offer 
com peting pilotage services.

Finally, the Alaska M arine Pilot S ta tu te , w hich  w as originally designed to give the 
Board the flexibility to  respond to new  conditions, has n o t provided the clear au th o rity  
needed for the Board to act.
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5 . P I L O T  S U R V E Y

In order to  obtain  pilot opinion on both  the issues raised in C aptain  M urphy 's le tter 
and o ther areas of pilot concern, project staff conducted a w ritten  survey of all 94 
Alaska licensed m arine pilots in early sum m er. The survey generated a 57 percent 
response rate, w ith  respondents broadly representative of the group of state-licensed 
pilots as a whole. Respondents by region of the state  and type of license are 
enum erated in Table 2. Because of the relatively small num ber of pilots in the Alaska 
M arine Pilots group, responses from AMP have been com bined w ith  SWAPA responses 
to  m ain tain  confidentiality! “C ontract pilots” are generally those operating in 
Southeastern  Alaska, although SWAPA does em ploy a few  contract pilots.

A. Q U AN TIFIABLE RESU LTS

The survey contained tw o  types of questions: those w hich could be answ ered by “yes”, 
“no”, or some other quantifiable response and open-ended questions w hich allowed 
respondents to  elaborate. The survey instrum ent encouraged an anonym ous response. 
Forms w ere not coded and com pleted survey forms w ere destroyed once the data were 
compiled. Table 3 lists quantifiable results to close-ended questions in the survey. 
Responses to  open-ended questions are sum m arized following Table 3. Every a ttem p t 
has been m ade to give a general sense of w hat association and contract pilots operating 
in each region of the state  th ink about the m ajor issues affecting their profession.

T A B L E  2 : S U R V E Y  R E S P O N S E S  B Y  L IC E N S E  T Y P E

T y p e C o n tra c t S ou th ea s t SW /Cha in S am p leT o ta l S tate
T o ta l

Unlir.- .led 10 14 13 37 55
L im ited -1 5 1 6 17
L im ited -2 2 2 4 4
L im ited -any  G ro s s  
T o n s

4

C h a n n e l 5 5 17
N R 2 2

T o ta l 24 14 16 54 94
1
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T A B L E  3 : S U R V E Y  R E S U L T S

QUESTION RES CONTRACT SOUTHEAST SW/CHAIN TOTAL
Have you ever had a pilot license in 
another state?

Yes
No
NR*

5
13
1

3
11

1
15

9
44
1

Does Alaska's pilot examination 
adequately test training, skill and 
experience?

Yes
No
NR

12
12

8
2
4

14
2

34
16
4

Are the state examination 
procedures fair and objective?

Yes
No
NR

15
7
2

10
2
2

14
2

39
11
4

Do you have adequate opportunities 
to upgrade your license?

Yes
No
NR

13
8
3

11

3

13
2
1

37
10
7

Should on-going training or exams 
be required for license renewal?

Yes
No
NR

5
16
3

4
9
1

4
11
1

13
36
5

Should simulator training be made 
available on the West Coast?

Yes
No
NR

18
5
1

8
5
1

8
7
1

34
17
0

Who should run a training program 
to up grade skills?

assoc
state
both
NR

9
8
3
4

3
5
3
3

11
2
1
2

23
15
7
9

Do you feel that your professional 
concerns are adequately addressed 
by the Board of Marine Pilots?

Yes
No
NR

10
10
4

3
10
1

5
9
2

18
29
7

Do you feel your interests are 
adequately represented by your 
pilots' association?

Yes
No
NR

7
5

12

10
3
1

11
3
2

28
11
15

Do you favor limiting the number 
of licenses in the state?

Yes
No
NR

11
8
5

11
1
2

14
1
1

36
10
8

Are current evaluation practices 
adequate to maintain high standards'

Yes
No
NR

8
13
3

4
6
4

7
7
2

19
26
9

Should evaluation practices be 
reviewed periodically by an 
independent 3-rd party?

Yes
No
NR

16
6
2

6
5
3

5
10
1

27
21
6

Do you think you have adequate 
liability insurance protection?

Yes
No
NR

7
14
3

12
2

5 j 12 
10 | 36 
1 1 6

How many years have you been a 
pilot in Alaska?

I-5 
6-10
II-15 
16-20 
20+ 
MR

14
5

!
2
1

1
4
2
6

1

62
52
1

21
11
S
0
31

What is your age? iverage 49 60 | 47 1 50

* NR=No Response
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B. T R A IN IN G

Alaska's m arine pilots come from a w ide variety of backgrounds, w ith  m ore th an  half 
of all respondents listing some formal m aritim e academ y training. W ith in  the  survey 
sample, a greater proportion of contract pilots had m aritim e academ y training than  
association pilots. A num ber of Southw est and A leutian pilots cited commercial 
fishing or tugboat experience, while a large num ber of Southeast pilots had experience 
on the state  ferry system . A m ajority  of pilots stated  th a t they  had a ttended  sim ulator 
an d /o r radar train ing courses. (Note th a t the C oast Guard requires periodic recertifi­
cation of Radar Observer status to  m aintain  a federal pilot license, w hich is a 
prerequisite to  obtaining an  Alaska pilot license.)

C. Alaska's System  of Exam ination and Licensing

Q uestions concerning the adequacy and objectivity of Alaska’s system  of exam ining 
and licensing pilots drew  a mixed response. A m ajority  of association pilots appear to 
be satisfied w ith  the present system, w hile contract pilots are evenly split on the issue. 
As one pilot expressed an often  repeated them e, “the license is like a driver’s perm it and 
the test is an adequate measure of a p ilo t’s knowledge bu t not of his skill or experience.”

O ther concerns and ideas cited by respondents include:

• More emphasis should be placed on documented sea experience and certified local knowledge.

• A formal deputy pilot or apprenticeship program should be adopted for pilots to gain hands- 
or. experience, Periodic evaluations could weed out those individuals not suited to the 
profession.

• Efforts to adopt meaningful docking requirements have been frustrated by the Attorney 
General’s Office. Docking and observer tnp requirements should be increased.

• Entrance procedures could involve a competitive examinatl on for a limited number of available 
licenses set by the Board of Marine Pilots.

• Under the present system it is possible to be licensed for a particular port without ever having 
been there.

• The present system allows examiners to hand pick candidates and can be manipulated by 
SWAPA and SEAPA to control their turf.

D. O P P O R TU N ITIE S FOR U PG RAD IN G  LIC EN SES

A m ajority  of pilots are satisfied w ith  opportunities for upgrading their licenses, 
though m any regarded the question to be irrelevant since they  already have an 
unlim ited license. AMP pilots com plain they can 't get check rides on larger vessels 
because “th a t end of the business is controlled by SWAPA” in their region. A large 
m inority  of contract pilot respondents are not satisfied w ith  their opportunities to 
upgrade.



Several SEAPA and  southeast contract pilots com plained of favoritism  w ith in  the 
association, i.e., personal connections allow  some individuals to be “fast tracked” and 
given access to  observer trips and dockings th a t o thers aren 't. As one suggested, 
“favoritism  can no t be com pletely elim inated, bu t a form al train ing program run by 
the associations under s ta te  supervision could go a Jong w ay tow ard solving the 
problem .”

£  T R A IN IN G  A N D  E X A M IN A T IO N  FOR LICENSE RENE'WAL

A m ajority  of pilots feel tha t present requirem ents for license renewal are adequate. 
Some w ould require com plete reexam ination of pilots, w hile o thers th ink  th a t only 
inactive pilots should be reexamined or required to  take sim ulator/radar training. 
Several advocate rules of the road testing and a com plete physical exam  every tw o 
years prior to license renewal. A few respondents called for a m andatory  retirem ent 
age (70 w as the m ost com m only m entioned cut-off age).

There appears to  be strong sentim ent am ong association pilots th a t “the day-to-day 
practice of the  profession is the m ost im portan t test of com petence." As one pilot put 
it. “handling a variety  of ships in a variety of conditions is the best possible training." 
Fam iliarization trips to areas a pilot doesn 't transit regularly are advocated by several 
respondents. O thers proposed a check ride system  similar to airline pilots, w here a 
“com peten t independent observer employed by the s ta te ” would grade each pilot's 
perform ance prior to license renewal or upgrade.

F. S IM U L A T O R  T R A IN IN G

Several pilots sta ted  th a t sim ulator or radar training w as m ost useful for those new  to 
the profession and of m arginal value to  active pilots. As one pilot pu t it “the essence 
of pilotage is local knowledge and a practiced feel for h o w  different forces affect the 
handling  of a sh ip .” A few  referred to  sim ulator train ing as “video gam es.” However, 
m ost seemed to  agree w ith  the s ta tem en t of one respondent th a t “as electronic 
controls and aids to  navigation become m ore sophisticated, pilots need to keep up to 
date w ith  the la test train ing m ethods.”

A m ajority  o f pilots surveyed w ould like better access to sim ulator and radar training, 
preferably on  the  W est Coast. Several said th a t the location of the train ing facility does 
no t m ake m uch difference—a large num ber of Alaska's pilots have attended sim ulator 
train ing  a t Kings Point, Rhode Island, Southham pton , England or Grenoble, France. 
Some pilots feel th a t if the state  requires sim ulator train ing then the state  should pay 
for it, w hile o thers th ink  th a t pilots them selves should be responsible for their ow n 
tra in ing  expenses. The m ost com m on response to the question of w ho should pay for 
increased train ing  requirem ents w as to  place a “train ing surcharge on the tariff 
schedule.”
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C. A S S O C IA T IO N  VS. ST A T E -R U N  T R A IN IN G

A m ajority  of SWAPA pilots th ink  th a t the associations should be in charge of pilot 
training, preferably under state  guidelines. SEAPA and con tract pilots are split on the 
issue. One respondent argued th a t “a state-run  training program  could remove 
in ternal association politics and favoritism  from  the present system .” There appears 
to  be w idespread concern am ong contract pilots th a t giving the associations control 
of a formalized train ing  program  could provide them  w ith  “even m ore o f a m onopoly 
on the  business th an  they  already have.”

Several respondents pointed o u t th a t the m ost experienced pilots belong to  the 
associations, w hich  makes them  the logical choice to run  pilot train ing programs, 
providing the s ta te  can lim it their liability. O ne respondent stated  th a t “a state-run  
train ing  program w ould just be unnecessary bureaucratic m eddling in an area in w hich 
it possesses no expertise.” T he m ost com m on response w as th a t the associations 
should provide state-approved training in their respective regions and tha t training 
should be jo in tly  funded by the  state and the pilots themselves.

H. B O A R D  OF M A R IN E  PILO TS

A m ajority  of SEAPA and SWAPA respondents feel th a t their needs are not adequately 
addressed by the Board of M arine Pilots, while contract pilots are split on the issue. 
AMP pilots th ink  th a t they  “should have representation on the Board and be able to 
participate in licensing exam inations." The m ost com m on com plaints am ong all 
pilots are no t w ith  the Board itself but w ith  D epartm ent of Law interference in Board 
decisions and w eakness of the s ta te ’s Pilotage Act. O ther problem s cited in the 
responses are: “low  professional standards in regulations, poor investigation of 
accidents and the  inability of the Board to  m eaningfully discipline pilots.” Several 
respondents sta ted  th a t the Board does n o t m eet often  enough, w hile o thers w an t “a 
more dem ocratic process to  choose the pilot representatives on the Board.”

Several contract pilots com plain th a t “the Board is an instrum en t of the associations, 
w hich act to protect their ow n interests under the guise of more stringent requirem ents. ” 
Association respondents charge th a t representation on the Board “is lopsided in favor 
of ships agents” and th a t “public members and the DCED representative are not 
knowledgeable enough about m arine pilotage affairs to  offer constructive con tribu­
tions to  Board decisions.”

/. A S S O C IA T IO N S

N ot surprisingly, a m ajority  of SWAPA and SEAPA pilots feel th a t their interests are 
adequately represented by their associations. A m inority  of association pilots w ho 
expressed dissatisfaction com plained th a t their association “practices favoritism  in 
choosing w ho  is accepted in to  the association, th a t internal policies take precedence 
over professional standards, and tha t the association actively penalizes dissenters.” 
O n  the whole, SWAPA pilo ts’ responses seem to  reveal a more sanguine a ttitu d e
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tow ards their association than  SEAPA responses, though several com plained about the 
length  of tim e it takes to become a mem ber. O ne response accuses SWAPA of being 
“slow  to  respond to the  changing dem ands of the shipping industry  in their region."

H alf of con tract pilot respondents did no t answ er questions about the associations. O f 
those th a t did respond, some expressed concern th a t there is “no objective criteria for 
determ ining  w ho  is allowed to  become an  association m em ber.”

J. L IC E N SE  L IM IT A T IO N

A m ajority  of pilots favor lim iting the num ber of licenses in the state. However, a 
significant num ber of contract pilots th ink  th a t m arket forces “supply and dem and" 
should determ ine the  num ber of pilots. Several ideas were offered for criteria to 
determ ine the appropriate num ber of licenses:

• each association determines the number of pilots needed to handle shipping for its region,

• based on the standard of living needed to attract and maintain a high quality professional 
pilotage service,

• based on the number of pilots needed to work a standard six months per year,

• a number mutually agreed upon by agents and associations,

• enough to cover jobs and allow for a proper vacation,

• should be determined on an annual basis by the Board of Marine Pilots,

• determined by the Governor's Office on the basis of an analysis of pilot hours per year and 
compensation,

• need to license only the best and keep the total number low enough that all are able to make 
a decent living,

• based on projected requirements during rhe busiest season of the year.

Several respondents m ade an analogy betw een lim iting the num ber of pilots and 
lim ited en try  in fisheries, im plying th a t w ith o u t some form of lim itation, safety 
standards and professionalism  w ould inevitably decline. O ne respondent said th a t the 
“s ta te  should e ither lim it the num ber of pilots or ch arte rth e  associations to screen new  
applicants and run  training programs."

K  S T A T E  EVAL UA T IO N  S T A N D A R D S

Q uestions about the state 's  pilot evaluation practices drew  the longest and m ost 
im passioned responses in the survey. Obviously pilots feel very strongly about these 
issues. A m ajority  of contract and SEAPA pilots feel tha t sta te  evaluation practices are 
no t sufficient to m ain tain  high standards w ith in  their profession. As one SEAPA pilot 
pointed out “basically no evaluation process exists." Several stated th a t evaluations



should include “hands on skills." O ne respondent stated  th a t the  curren t “docking and 
undocking sign-off is a joke. The sign-off should involve a true  evaluation of skill 
before it can be counted  tow ards a pilot's endorsem ent for a particular port." Again, 
the  check-ride evaluation and a formal apprenticeship program  feature p rom inently  in 
pilo t's responses.

A nother recurring them e is th a t “pilotage is kept safe by industry  regulation" and the 
“Board needs to  pass evaluation regulations" th a t are “depersonalized, com | '.titive, 
and im partia l.” As one pilot stated , “there needs to be som e m echanism  for pilot grou ps 
to police them selves— currently  pilots cannot fire an  association m em ber for any 
reason." Along th is same line w ere com plaints abou t “local boys" being encouraged by 
association m em bers to en ter the profession w ith  “little seagoing background.” O ne 
con tract pilot stated  th a t “superior shiphandlers are being excluded because their 
docking experience w as obtained outside Alaska. W hy should 10 dockings in Ketchikan 
count, w hen  500 in  San Francisco d o n 't? ”

SWAPA pilots are evenly split on the evaluation issue. As one pilot pu t it “you d o n 't 
evaluate doctors after they  have a license.” A nother com plained th a t “bureaucratic 
m eddling in pilotage affairs has m ade for less qualified people." Several respondents 
th ink  nonactive pilots should be evaluated and th a t licenses should con tain  some kind 
of “use it or lose it" provision.

L. TH IR D  -P A R T Y  R E V IE W  O F EVAL U A T IO N  PRAC TIC ES

There w as som e confusion am ong respondents about th is question. M ost took it to 
m ean independent review of pilots them selves, w hile o thers tho u g h t it m eant review 
of association evaluation practices. A m ajority  of SEAPA and con tract pilots favor 
periodic evaluation by an  independent th ird  party, w hile a m ajority  of SWAPA pilots 
do no t. Several pilots com m ented in a sim ilar fashion th a t “if a pilot is w orking at his 
trade w ith o u t having accidents or com plaints of near-misses, then  an evaluation is 
m eaningless.” T he m ost com m on response w as th a t the state  should hire a qualified 
evaluator no t affiliated w ith  any  association (such as a retired ship captain) to provide 
pilot evaluations and report to  the Board. O thers stated  th a t the  Board should adopt 
evaluation practices and have them  reviewed by a m em ber of the  Am erican Pilot’s 
Association, professional m aritim e consu ltan t, or panel of experts.

M . L IA B ILITY  P R O T E C T IO N

A large m ajority  of pilots feel th a t they  do not have sufficient liability protection. 
Several com m ented tha t recently passed oil spill legislation increases their potential 
liability exposure. O thers though t the  question w as ridiculous, i.e., “H ow  can I be 
liable for $2 billion—get real." Several pilots stated  th a t if liability coverage w as offered 
to pilots, it w ould just engender law suits. The m ost com m on response w as th a t the 
sta te  should lim it pilots' liability or set up some kind of group insurance or bonding 
m echanism .
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N. G ENERAL C O N C E R N S

Space was provided on the survey questionnaire for pilots to offer comments on their 
general concerns about their profession. Comments that are not redundant w ith those 
listed above are summarized below:

SWAPA and AMP Comments:

Public safety is not served by competition. That is why pilotage is a sanctioned monopoly.

Pilot organizations should be chartered by the state and held to high standards.

The state should urge the Coast Guard and NOAA to conduct more surveys and improve 
charting of state waters, some of which haven't been recharted since the '64 earthquake.

Tariff adjustments should be made by region. Charges for Cook Inlet are too low—the same 
ship movement would be charged seven times as much in Puget Sound.

Ship size and traffic have increased over the past 10 years without corresponding changes in 
dock size, configuration, and depth of berths.

There should be an association poiicy about how large a vessel can be put into a particular dock. 

Pilots should not be licensed for more than one area of the state.

The state needs to put more pressure on the associations to govern themselves.

SEAPA Comments:

We need a change in attitude in the Attorney General's Office—they have stymied every 
attempt by the Board to increase standards.

There should be a pilot station at the head of Chatham Strait and a summer station at Cape 
Spencer.

The state needs to strengthen the State Pilotage Act and the Divisionof Occupational Licensing 
needs to hire a qualifiecl full-time investigator to report to the Board.

The present system allows power brokering by SEAPA and SWAPA. The associations should 
be combined and become state-controlled.

Applicants for a limited number of licenses should be selected by interviews with the Board.

We continue to have trouble with the cruise ship master-pilot relationship. If the pilot objects 
to some maneuver, he is told not to interfere or another pilot will be hired.

The state needs to oversee an impartial evaluation process for new licenses and license 
■grades, provic 
luce liability.

upgrades, provide guidance to protect pilots from antitrust liabilities, and provide bonding to 
reduc

• Pilots should be required to have some kind of work history in local waters before they can seek 
a license.
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• There should be public members on the Board from each area of the state.

• The Administrative Procedures Act interferes with pilot discipline.

• There should be at least three Board meetings each year.

• There should be an inescapable apprentice period for all new pilots to weed out the bad ones.

Contract Pilots Comments:

Unlimited pilots should have extensive sea experience on large vessels.

• The Board should conduct a stringent review of qualifications before applicants take the 
licensing exam and “yo yo” dockings should be disallowed.

• Except for a few areas, the present system is working well. The state should conduct a similar 
survey every few years to ensure that politics stay out of photage affairs.

• The state needs to get some qualified people involved in policing the associations.

• The state needs to take a more active role in the pilotage system and should appoint a three- 
member board of retired pilots/masters to give exams and set tariffs. The state could pay these 
people out of license fees so there would be no conflict of interest.

a The state should establish a cabinet position for maritime affairs to supervise all shipping 
activity including the Alaska Marine Highway System.

• The state needs to take a hard look at the way that SEAPA and SWAPA do business and make 
sure they aren't just controlling access in the guise of safety concerns. Some pilots have tried 
for two years to get dockings, while others are shepherded through in a few months.

• The state should make it illegal for the associations to charge nonmembers a greater than 
equitable share of expenses through their phony bylaws.

Summary-. Pilot reaction to the points raised in Captain Murphy's letter was mixed. 
In general, pilots do not feel that entry level requirements in Alaska are too low. Nor 
do the majority of pilots believe that continuing education should be a condition of 
license renewal.

However, most pilots feel that simulator training should be available on the West 
Coast, even though many pilots question the benefits of such training for active, 
experienced pilots.

Contract pilots seem to agree that a third-party evaluation of active pilots would be 
beneficial, but that such evaluation should be left neither to ship captains nor to the 
associations. Pilots in associations, on the other hand, appear to be less concerned with 
evaluation of practicing pilots.

The overwhelming majority of pilots believe that the state should limit the num ber 
of licenses, even though they acknowledge that such limitation could cause problems 
w ith assuring an adequate supply of pilots.



» ■ ■ M i l  Hill

Page 30

Pilots indicate th a t the State M arine Pilot Eoard is experiencing difficulty in regulating 
the profession. M any feel th a t a com bination of individual pilot pressure, association 
squabbles and the absence of a strong state  policy regarding pilotage have seriously 
impaired the  s ta te 's  ability to  exert adequate control.

Finally, m ost pilots feel th a t the current s itua tion  w ith  respect to  individual pilot 
liability is unacceptable. M ost recom m end tha t the  sta te  take som e action to  either 
lim it liability or assure th a t pilots can obtain  adequate insurance against claims for 
damages.

6 . S H IP S ’ A G E N T  S U R V E Y

Telephone interview s w ere conducted w ith  ships' agents in order to obtain  industry 's  
perspective on Alaska sta te  pilotage. Representatives of the tw elve ships' agent firms 
in the sta te  were contacted. Four of the agents contacted  operate exclusively in 
Southw est Alaska, one operates only in Southeast, and tw o  service the A leutian 
Chain. T he rem ainder w ork statew ide.

Five agents service all types of shipping. Three specialize in petroleum  transport, one 
handles only  coal shipm ents from the Seward port and tw o  service only  the  fishing 
industry. O ne deals w ith  both  petroleum  and fishing vessels. Five of the tw elve agents 
reported th a t they  provide a full range of services; the rem ainder provide a m ore lim ited 
range, w ith  stevedoringand provisioning being the m ost com m only-provided services.

Frequency of agent requests for pilot services ranged from a high of tw o  to  three tim es 
a day during the peak season, tapering off to tw o  or three days a w eek during the 
w inter. Coal shipm ents require pilot services only  tw o  tim es a m onth . Agents 
reported th a t all of their pilots w ere requested th rough  pilot associations or groups. 
Four agents worked w ith  SFAPA, eleven w ith  SWAPA and six w ith  AM P (some agents 
use m ore th an  one association). Agents reported th a t their relationship w ith  the 
association/group w as “excellent” (3), “good" (7) or “OK” (2), a lthough one agent did 
report “some problems w ith  pilot association a ttitudes. Associations d o n ’t act like a 
service industry."

Agents w ere surveyed using a standardized questionnaire. M any of the same item s 
contained in the pilot survey w ere asked of the ships’ agents. Again, some questions 
called for a quantifiable response w hile others asked the agents to  elaborate. Q u an ­
tifiable responses to survey questions in tabular form are reported in Table 4. 
Additional com m ents by area follow the table.

State of Alaska
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T A B L E  4 :  S H I P S ’ A G E N T  S U R V E Y  R E S U L T S

Q u e s t io n Yes N o N o
O p in io n

D o  y ou  have access to  e n o u g h  p ilo ts? 11 1
A re  p ilo ts d ispa tched in  a tim e ly  m an ne r? 10 1
A re p ilo ts qua lified fo r th e  duties and w aters assigned? 11 1
S h ou ld  A laska lim it th e n um b e r o f p ilo ts? 3 7 2
S h ou ld  p ilo ts w ith  u n lim ited  licenses be a llow ed to p ilo t 
in all sta te w a ters? 4 7 1
Have y o u  ever filed an acciden t report w ith  the sta te? 3 9
If so, d id th e P ilo t B oard .ak e p rom p t action conce rn ing  the repo rt? 2 4
If y ou  have ever reported  neg ligence o r in com pe tence , 
w as th e  Board 's a c tion  tim e lv ? 1 11
O t h e r  th a n  an acc iden t, have y ou  ever c om p la ined  
abou t th e  qua lity  o f  p ilo t services? 3 9
In genera l, d o  y ou  and captains o f  the sh ips y ou  represen t have 
adequate m ean s o f repo rting  p rob lem s w ith  p ilo tape? 9 3
W ou ld  y ou  favor a s ta te -m anda ted p ilo t eva luation by  masters/ 
cap ta in s? 1 7 4
Is the presen t rate stru c tu re reasonable? 7 *>o 0

Is the presen t rate stru c tu re to o  com p lic a ted ? o 7
--------------------- 1

2
D o  y ou  have adequa te o p p o r tu n ity  to c om m e n t to th e Board o n  
p rop osed  rate changes? 6 4

i

2

D o  y o u  feel thac y o u r concern as a sh ip 's agent are adequa te ly 
addressed by th e  B oa rd? 9 3
S h ou ld  agen ts be b on d ed  fo r th e p aym en t o f  pilo tage fees? 3 7 2

S h ou ld  th e sta te set a lim it to p ilo t liab ility fo r dam ages? 2 3 7

Elaboration on or clarification of responses to  the above questions are sum m arized 
below.

A  P ILO TS A C C E SSIB IL IT Y  A N D  D ISP A T C H

Several agents m entioned tha t it w as som etim es difficult to secure a pilot during the 
peak season or for d ispatch to an out-port. Three of the agents w orking in the Aleutian 
C hain com m ented th a t service w as more sufficient and t'imely now  th a t the Alaska 
M arine Pilots formed to  service the C hain exclusively. Agents serving the petroleum  
industry  had made arrangem ents w ith  the appropriate association to have three or 
four pilots on call a t all times.

Page 31
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B. P IL O T  Q U A LIF IC A TIO N S

A lthough all agents answ ered th a t pilots dispatched w ere qualified for the duties 
assigned, m any  had suggestions for im provem ent of the current system . Seven agents 
m entioned  the need to streng then  en try  level requirem ents. Suggestions ranged from 
an apprenticeship  program to  seeking persons w ith  long tim e ^ea experience as a 
cap tain  or m aster. Three m entioned the difficulty  pilots in their area had in gaining 
experience on larger ships or in having opportunities to  perfo .m  the required num ber 
of docking/undockings. T w o m entior difficulties experienced by the State
Board in  establishing and m ain tain ing  v andards. One m entioned th a t “licens­
ing rules are being bent and misused", w m le one perceived an effort by the  s ta te  “to 
w a ter d ow n  qualifications", based on w eak regulations and A tto rney  General op in­
ions.

“C on tinu ing  education? A bsolutely!” responded one agent. T w o others specifically 
suggested th a t some education/experience requirem ents be m et before pilots are re­
licensed. Several m entioned th a t pilot associations needed to  better police the  quality  
of their m em bers. O ne suggested check rides. O ne agent suggested a m andato ry  
re tirem ent age.

C. E V A L U A T IO N

A gents voted dow n state-m andated  pilot evaluation by ship captains or m asters for 
a variety  of reasons. M any pointed ou t th a t captains and m asters of foreign vessels 
w ould have a language problem unless the evaluation form w as translated  in to  their 
native language. O ne agent felt th a t captains w ould no t be candid, for fear of 
retaliation  by the  pilot association. A nother agent felt th a t foreign captains and 
m asters do no t have enough knowledge to  be capable evaluators. O ther agents 
suggested th a t a system  w ould just add m ore paperw ork and th a t the state  w ould  
probably n o t use the  inform ation anyw ay.

M ost agents felt th a t the current system  for lodging com plaints against a particular 
pilot w as sufficient. Several m entioned th a t m asters and captains currently  report 
problem s to  agents and th a t the agent w orks things ou t w ith  the association by asking 
th a t the  problem  pilot no t be dispatched to  h is/her ships again. W hile the system  
appears to  work, it can be a tw o-edged sword: one agent m entioned th a t he w as careful 
no t to com plain too often  for fear of being labeled a “trouble-m aker” and having his 
supply of pilots cu t off. O ne m entioned th a t there should be some m echanism  for 
agents to  report problems directly to  th e -s ta te  rather th an  to the association: 
“A ssociations used to take care of problems in ternally— now  they  d o n 't. Associations 
are political them selves.” A nother agent shared this view, and reported com plaining 
to the  association about a pilot, bu t “noth ing  happened."
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D. A C C ID E N T S  A N D  P ILO T D ISCIPLINE

Few agents had any  direct involvem ent in reporting accidents, since this is the pilot's 
responsibility. However, those w ho had some knowledge of an  accident and subse­
q uen t Board response did not feel th a t the disciplinary action w as fair or timely. One 
m entioned th a t the state  “sw ept the accident under the rug." Three agents called into 
question the state 's  ability to  effectively investigate accidents and suggested a person 
w ith  m aritim e experience be hired to  investigate accidents and other incidents. One 
agent suggested turning investigation over to the s ta te  troopers. One suggested an 800 
toll-free num ber for reporting accidents.

E. L IM IT IN G  TH E N U M B E R  O F PILO TS OR THE A R E A S FOR W H IC H  A  P ILO T IS  
LIC EN SED

M ore th an  half the agents were strongly  opposed to lim iting the num ber of licenses. 
O ne agent com m ented “lim iting pilots will create a monopoly. It's m uch better to 
have highly qualified pilots by raising qualifications." M ost felt th a t such a lim itation 
w ould lead to  a pilot shortage, particularly in the more difficult and less accessible areas 
of the state. O ne m entioned th a t the sta te  m ay already be facing a pilot shortage: “If 
business increases a t current rates, w e w o n 't have enough pilots as it is." A nother felt 
th a t such a move w ould lim it economic grow th  and cited the expansion of cruise and 
cargo ships in recent years.

O ne agent in favor of lim iting the num ber of pilots suggested th a t the state  “re-test 
all existing pilots— d o n 't grandfather."

A lthough agents d o n 't favor lim iting the num ber of pilots, they  do favor lim iting the 
area in w hich  a pilot is licensed. All stressed local knowledge as the prim ary attribu te  
of an efficient pilot and com m ented th a t “Alaska is too big for a pilot to operate every­
w here.” O ther agents com m ented th a t “there is too m uch difference in local 
conditions.”

F. PILO TAG E RATES

Bight of the agents felt th a t the current rate schedule is reasonable. Three m entioned 
th a t it is uneven— too high for som e areas, too low  for others. T w o m entioned tha t 
rates m ust be enforced across the board, w ith  no undercutting  by individual pilots or 
pilot groups. O nly three found the current system  too com plicated. A lthough agents 
generally felt th a t they  had opportun ity  to com m ent to the Board on proposed rate 
changes, several m entioned th a t they  were not always informed in tim e to  make 
com m ent.

G. STA T E  BO A R D

M ost agents feel th a t their concerns are adequately addressed by the State Board. One 
m entioned th a t both  current lay members are from Southw est Alaska, leaving
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Southeast under-represented. The same agent also ft It th a t the s ta te  should better 
educate the  lay m em bers so th a t they  could take more active part in board delibera­
tions. O ne agent m entioned th a t “there is lots of d issent in the pilot associations at 
present w hich  spills over in to  Board activity." T w o agents m entioned an "adversarial 
relations betw een the  A tto rney  G eneral's office and the Board” and the fact th a t the 
AG's assigned to  the Board “lack understanding  o f the pilotage profession.”

H. B O N D IN G  FOP. PILO TAG E FEES/PILO TLIABILTTYFO R D A M A G E S

M ost agents did n o t feel th a t  agents needed to  be bonded for pilotage fees. All 
responded th a t they  paid up prom ptly, b u t several m entioned th a t associations m ay 
have problem s w ith  o ther agents.

O pinions on  w hether or no t the  state  should address the question of pilot liability for 
dam ages caused by pilot error w ere mixed. Several agents felt th a t the current system  
w orked w ell and th a t the sta te  should stay  ou t of the issue. One felt th a t the state  
should increase pilot exposure. A nother felt th a t the sta te  should perhaps lim it pilot 
liability to  a fixed am ount.

I. P IL O T  IN D E P E N D E N C E  F R O M  SH IP  O W N E R  C O N T R O L

O ne agent felt th a t some ship agents firms were getting  too large and “the agents w an t 
to  control the pilots— this w ould be a mistake."

J. ST A T E  D E R E G U LA TIO N

O ne agent com m ented th a t w hile it is “som ew hat beneficial to have some deregula­
tion, you canno t do aw ay  w ith  regulation totally. The problem  w ith  pilotage is th a t 
it is difficult to  deal w ith  individuals. W ith  doctors, the profession is som ew hat self­
regulating. C lients d o n 't have to  deal w ith  the individual if they  d o n 't w an t to. In 
pilotage, you deal w ith  an association. You m ust rely on  existing pilots to  police and 
control."

K  A L A S K A  STA T E  PILO TAG E S Y S T E M

O ne respondent sum m ed up well the  prese~ ‘ ' ;»-uation: “S tate  pilotage in Alaska is in 
its infancy. W hen Alaska's pilotage regulations w ere adopted, the state  d idn 't foresee 
h o w  pilotage w ould  develop. As circum stances change, current regulations don 't 
w ork  too well, bu t it is difficult to  change the regulations."

S u m m a r y :  As w ould be expected, ships’ agents responses differed from pilot responses 
on several points. Agents are not in favor, forexam ple, of lim iting the num ber of pilots, 
expressing fears th a t such a lim itation  w ould make it more difficult to access a 
sufficient num ber of pilots for their needs. Nor do agents believe th a t the  current 
s itua tion  w ith  respect to  pilot liability is unw orkable.
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O n the o ther hand, agents are more ready than  pilots to suggest th a t the sta te  upgrade 
en try  level qualifications for licensing. They are also generally in favor of lim iting 
licenses to a specific geographic area, as long as this does no t m ake unreasonable 
dem ands on the industry.

Agents agree w ith  pilots th a t ship captains cannot effectively evaluate pilots. Agents 
see the State Board of M arine Pilots as m ore responsive to their concerns th an  do pilots. 
However, some agents w ould like more tim ely notification of proposed Board action, 
particularly w ith  respect to  rate setting, location of pilot stations, and determ ination  
of com pulsory pilotage waters.

7 . C O N C L U S I O N S  A N D  R E C O M M E N D A T I O N S

This report accepts the premise th a t the state  does have a com pelling in terest in 
m aintaining a system  of com pulsory pilotage for state  w aters. The exponential 
increase in passenger ship traffic, the heavy state and local governm ent investm ent in 
port facilities and the Exxon Valdez disaster all point to increasing rather th an  de­
creasing s ta te  involvem ent in the m aritim e industry  to  protect life, property  and the 
environm ent. In light of this compelling state  interest, the overall conclusion of this 
report is th a t sta te  regulation of pilotage has no t kept pace w ith  changes in the 
industry.

The conclusions and recom m endations embodied in this report am oun t to an explicit 
social contract betw een Alaska’s marine pilots and state  governm ent. In re tu rn  for 
lim iting pilot liability and protecting pilot organizations from an titru s t litigation, the 
state  w ould require increased professional standards for all pilots and heightened 
accountability  on  the part of p ib t  organizations.

Based on  the results of several surveys, m eetings w ith  involved parties and num erous 
conversations w ith  State Board members, individual pilots and ships agents, the 
report finds the following w ith  respect to  the existing system:

A. A C K N O W L E D G E M E N T  OF THE ST A T E 'S  IN T E R E ST  I N  PILO TAG E

M ost states include a s ta tem en t on public policy and the s ta te ’s in terest in pilotage in 
the opening section of their m arine pilot sta tu te . Such sta tem en ts  generally include 
1) protection of life, property, and the environm ent, 2) the im portance of efficient 
shipping, and 3) the public service nature  of the p ilot’s role. A cruck 1 elem ent is the 
acknow ledgem ent of the independence of pilots from  steam ship ow ners and agents. 
Such sta tem en ts  remove any  am biguity  about the s ta te ’s interest in and au th o rity  to 
control com pulsory pilotage in its w aters.

At present, the Alaska M arine Pilotage s ta tu te  does n o t contain  a section on public 
policy or sta te  interest in the control of pilotage.
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RECOMMENDATION:

1. The Marine Pilotage Act should be amended 10 include an opening statement of 
intent, which establishes the fact that marine pilots are employed as independent 
contractors under sta ;e control for the purpose of protecting lives, property, vessels, 
and the marine environment.

B. P ILO T Q U A LIF IC A TIO N S

T h a t s ta te  pilots hold extensive knowledge of local w aters should be the foundation 
of, and rationale for, a com pulsory pilotage system . However, the  s tudy  finds th a t 
existing state  en try  level standards canno t assure th a t all Iicersed pilots have this 
special knowledge. Alaska's extensive coast line, difficult w eather conditions and 
num erous ports of varying size and accessibility preclude one individual from  gaining 
extensive local knowledge of the entire state. T hus, the Alaska situation  appears to 
d ictate  regional licensing. Given both  diverse physical characteristics and region- 
specific types of shipping traffic, qualifications and entry-level requirem ents may 
differ by region. However, docum ented, extensive sea-going experience should be a 
basic entry-level requirem ent of prospective pilots in all regions.

While some of the knowledge required for piloting can be acquired by traditional 
educational m ethods, local knowledge is best gained th rough hands-on experience 
under the  direction of senior or m aster pilots. In th is respect, the report questions * 
w hether or not the current sea-going experience and docking/undocking requirem ents 
are sufficient for licensure. All o ther m aritim e states require more extensive training 
and sea-going experience th an  does Alaska, although Alaska’s size and diversity makes 
its com pulsory pilotage v/aters am ong the  m ost extensive and difficult in the country.

Based on  inform ation  received, the report also questions w hether or no t pilots 
curren tly  holding lim ited licenses have adequate opportun ity  to  gain the experience 
necessary to upgrade their licenses.

The report finds th a t existing s ta tu to ry  and regulatory language is insufficient to 
allow  the  S tate  Board to  set up and enforce en try  level qualification w hich  can 
adequately  ensure the  required local knowledge on the part of sta te  pilots.

RECOMMENDATIONS:

1. The State Board of Marine Pilots should be given clear and unambiguous authority 
in statute to promulgate and enforce more extensive entry-level requirements for 
state pilots.

2. The Board should establish a third region in Western Alaska in addition to the two 
current regions (Southeast and Southwest).

3. The Board should strongly consider setting additional requirements by region to 
accommodate differing physical conditions and shipping patterns. The Board



Improving Alaska's Marine Pilotage System Page 37

should move towards exclusive licensing by region. A transition period should be 
established to allow existing pilots who are licensed for more than one region of the 
state to cnoose their licensing region Pilots new to the system should be required 
to train in and be certified for only one region of the state. The Board should be given 
the authority to allow inter-regional endorsement for specific ports to allow for a 
smooth transition between current regulation and exclusive licensing by region.
Strict recency requirements should be adopted forpilots who wish to maintain inter­
regional endorsements and no new inter-regional endorsements should be issued.

4. The Board should be authorized to establish a formalized deputy pilot program, 
with substantial experience requirements (in addition to existing tonnage 
requirements) that must be completed before a pilot is allowed to take the exam for 
a higher license. Each pilot seeking a higher license should also be required to pass a 
check ride evaluation. The Board should require the pilot organization of each region 
todeveloptrainingproceduresthatenablealldepucypilotstohaveequalopportunity 
to perform shipmovements,takeobservertrips, and perform the dockings/undockings 
necessary to upgrade their license.

C. P ILO T E V A L U A T IO N  A N D  RE L IC E N SIN G

C urrently , the state  has no system  for evaluating pilots after they  have been.licensed. 
Once a person has obtained a license of any  type (w ith the exception of a tem porary  
license), s/he is free to  operate under th a t license indefinitely upon paym ent of a 
biennial license renewal fee and subm ission of a physical exa m results. In theory— and 
allegedly, in practice— pilots can hold endorsem ents for sta te  w aters and for ports 
w hich  they  have n o t visited for years. Pilots can continue to renew  licenses w ith  only 
m inim al actual pilotage w ith in  a tw o-year period. Finally, although new  technologies 
are being introduced in the  industry, the  s ta te  currently  requires no continuing  
education for licensed pilots.

Because the  state  has an interest in assuring the continued com petency of the pilots 
to w hich  it has granted licences, the report concludes th a t the current system  of 
virtually life-long licensure w ith o u t periodic evaluation is insufficient.

Despite national concern about substance abuse, particularly in occupations of high 
im portance to public safety, Alaska curren tly  conducts no oversite of the m arine pilots 
in this respect. This lack is particularly troubling in view  both  of Alaska's know n high 
incidence of substance abuse and of several recent legal actions alleging abuse am ong 
pilots.

Finally, some persons contacted in the course of the study  expressed concern th a t 
Alaska had no age lim it for license renewal. A m andatory retirem ent age has been 
suggested. The study  concludes th a t physical condition rather than  age should be the 
m ain judgem ent criteria. In this respect, the existing general, biennial physical
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exam ination requirem ents are insufficient to  ensure th a t pilots m ain ta in  the level of 
h ealth  and stam ina required by the profession.

RECOMMENDATIONS:

1. The Board should establish a check-ride system for fully-licensed pilots, that would 
allow the skills of each pilot to be observed prior to license renewal. Check rides 
should be evaluated by current senior pilots (i.e., peer-review), designated from each 
region by the Board. The check-ride evaluator should be considered an employee of 
the state at the time s/he performs the evaluations and should be insulated from 
liability exposure and peer pressure in the performance of the evaluation duty.

2. Recency criteria should be adopted for pilots to maintain endorsements for specific 
waters and ports. Some form of “use it or lose it" provision, such as a minimum 
number of ship movements between license renewals, should apply to all pilots.

3. The Board should be authorized to conduct random substance abuse testing.

4. Every pilot should be required in statute to submit to a complete annual physical 
exam administered by a fully-licensed, practicing physician.

5. The Board should develop an approved list of continuing education options, such as
Simulatoror Automatic RadarPlotting Aids (ARPA) training, and require that pilots 
complete a course between license renewals.

D. P ILO T D ISC IPLIN E

In the  past, the  sta te  relied upon the pilot associations to  handle pilot discipline w ith in  
their ow n ranks. However, recent court cases allege th a t associations are no longer 
w illing or able to  fulfill th is function. Therefore, the state  m ust increase its ability to 
m onito r the profession.

The s tudy  finds th a t Alaska's s ta tu te  concerning pilot discipline is am ong the m ost 
com prehensive and m odern of the m aritim e states. However, the s tudy  also finds th a t 
the  s ta tu to ry  sanctions are seHcun invoked. M ajor hindrances to the efficient policing 
of pilotage by the state  appea; to  be the d fficulty in obtaining tim ely  inform ation 
about accidents and incidents and the lack of trained marine investigation personnel 
to  follow up on those w hich  are reported.

RECOMMENDATIONS:

1. The Division of Occupationa Licensing should be authorized to hire a full-time 
marine pilot coordinator, to be funded with program receipts from increased pilot 
license fees and a portion of tariff receipts. Ideally, the coordinator would have no 
connection with any pilot organization in the state and would be approved by the 
Board of Marine Pilots. S/he should be qualified to review pilot organization training 
programs, participate in license examinations, and investigate accidents and 
incidents of pilot misconduct. The coordinator would report findings to the state 
Board for action. Allegations of pilot misconduct should beexpeditiouslyhandled
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by the board under the powers granted in AS 08.62.150-155.

2. All complaints concerning pilotage service should be directed to the State Board 
through the Marine Coordinator—not to pilot organizations.

3. The state should pursue the possibility of establishing an accord with the U.S. Coast 
Guard to share information aoout accidents/incidents, conduct joint investigations, 
and coordinate mutual requirements (e.g., for physical examinations, substance- 
abuse testing, etc.). Study staff have made preliminary contact with the Coast 
Guard on this issue and believe that additional discussions would be fruitful.

E. L IM IT IN G  TH E N U M B E R  OF PILO TS

Every o ther s ta te  places a lim it on the  num ber o f pilots either by explicitly setting  a 
lim it in s ta tu te , delegating responsibility to  set a num ber to a Board(s), or th rough  an 
apprenticeship  program  w here piloting associations m ust recom m end an apprentice 
for licensing. Sentim ent am ong pilots and pilot groups in Alaska is strongly in support 
of g ranting  the Board of M arine Pilots sim ilar au th o rity  to  lim it the num ber o f licenses 
issued. H ow ever, as m entioned in the body of the report, Alaska's com pulsory pilotage 
system  differs in significant respects from  th a t of o ther m aritim e states. C om pulsory 
pilotage w aters in the s ta te  cover substantially  larger areas th an  those of o ther states, 
w here pilotage is generally lim ited to  specific ports. The size of Alaska's regions impose 
travel costs and potential tim e delays on industry  associated w ith  bringing qualified 
pilots from  their hom e location to the ship to be serviced. As the shipping industry  
evolves in the state, the pilotage system  m ust m ain ta in  the flexibility to form  new  
associations and groups closer to the  point of shipping activity. T he desires of some 
pilots and pilot groups to  lim it the num ber of licenses m ust be weighed against the 
larger issue of efficient service to the industry  and, ultim ately, to the consum er of 
shipped goods. The s tudy  concludes th a t at the  present tim e there is no objective 
inform ation  th a t too m any  pilots have been licensed by the State of Alaska. S tudy 
findings suggest th a t ease of en try  ra ther th an  absolute num ber of licenses is the 
problem  to  be addressed.

If the  recom m endations in th is report are accepted, the nu m ber of pilots in each region 
w ill be controlled indirectly th rough increased entry-level qualification requirem ents, 
extended dep u ty  pilot training, increased license fees, an enforceable tariff schedule, 
and increased requirem ents for license renewal. In addition, the capacity of regional 
tra in ing  program s to accept new  en tran ts  w ill be lim ited by virtue of the fact th a t the 
suggested training will require m uch greater participation and oversight by senior 
pilots. The effect of the new  licensing requirem ents on reducing the num ber of active 
pilots in the s ta te  is as ye t unknow n.

RECOMMENDATIONS
1. In order to trace these effects, this report recommends that the Board compile the 

information on ship movements, currently filed with the Division of Occupational 
Licensing, into a form which is usable for management purposes. Over a period of

Improving Alaska's Marine Pilotage System
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time, if the Board determines from these management reports that there is a shortage 
or an overage of pilots relative to the demands of shipping, it should take the steps 
necessary to relieve the situation. Such steps may include requesting legislative 
authority to limit the number of licenses issued.

F. B O A R D  O F M A IN E  PILO TS

T he s tudy  concludes th a t during the past few  years, the Board of M arine Pilots has 
been thw arted  in a ttem p ts  to  adopt and enforce higher standards for pilots, largely 
because of inconsistent policy direction from various DCED com m issioner’s designees 
on  the Board and conflicting legal advice from the A tto rney  General's Office. The 
report finds th a t current s ta tu to ry  language defines a state  pilot license as an individual 
right and n o t as a franchise granted by the state  to  perform a public service. This 
language has led to  a s ituation  w hereby state efforts appear to be directed a t m eeting 
individual pilot interests rather th en  asserting the s ta te 's  in terests in protecting life, 
property, and the environm ent.

The curren t m ake-up of the Board !oes not recognize changes th a t have taken  place 
in  the industry . Currently, the Boar \ has heavy representation from  tw o  regions and 
none from  the A leutian region, T ^e  w o public m em bers on the Board are bo th  from 
the  sam e region. S tate representaL'/. • ^n the Board (i.e., the DCED com m issioner or 
designee position) appears to be of lim .tec  value in asserting state  interests, prim arily 
because of the  high turn-over rate of designated members.

D uring the course of the study, it w as found th a t the Board currently  requires 
individual pilots to  file frequent reports on ships' m ovem ents w hich they  have 
handled. S tudy  staff had intended to  utilize th is inform ation  to provide a more 
quan tita tive  description of Alaska’s shipping industry . However, the in form ation  
received by the  Board is n o t m aintained in a useful form at. The report concludes th a t 
existing reports are no t being utilized by the State Board or the DCED. Yet, the  state  
should have access to  the m anagem ent inform ation necessary to  efficiently regulate 
m arine pilotage in the state.

RECOMMENDATIONS:

1. The Board must be given specific authority in statute to set pilot license fees and 
tariffs, impose experience and training requirements as it sees fit, set physical/health 
standards, and require drug ana alcohol testing of pilots.

2. Since Board actions benefit the entire shipping industry, particularly with respect 
to pilot qualifications, accident investigation, and rate setting, the Board should have 
authority to consider state administrative costs in setting pilotage rates. A portion 
of the tariff would be returned to the state and could be used, on appropriation by 
the Legislature, to assist in funding program administrative costs.

3. Because of increased duties and responsibilities being recommended for the Board, 
meetings should be scheduled at least three times per year, with provision for 
emergency meetings at the request of the chair.
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4. Board membership must be increased to encompasses all three of the state’s pilotage 
regions. In order to preserve balance of representation, it is recommended that an 
additional pilot, ships' agent and public member be appointed to the Board to 
represent the Aleutian region.

5. Given the emphasis in the proposed legislation on regional licensing and entry-level 
requirements, no action on setting regional requirements should be taken until 
Board membership has been altered to inch de ail affected regions.

6. The DCED Commissioner or designee posit: on should be reassigned to accommodate 
the membership changes set out in Recommendation Number 4. The fact that the 
Board operates under the aegis of the Department of Commerce and Economic 
Development appears to be sufficient to assure that state administration concerns 
are taken into consideration by the Board.

7. In its review of association by-laws, the Board should require that procedures by 
which the associations recommend representatives to the State Board allow equal 
participation from all association members.

8. The Board should organize the detailed information on ships’ movements currently 
submitted by individual pilots into a form which can be used in making management 
decisions. Where additional information is determined to be necessary for the 
regulation of pilotage, the Board should have the ability to require this information 
from individual pilots and pilot associations.

C. P ILO T O R G A N IZ A T IO N S

D espite cu rren t internal problems w ith in  some pilot associations, the  report concludes 
th a t associations and o ther voluntary organizations of pilots w ill continue to provide 
the  core of m andato ry  pilotage services in Alaska, as is standard  practice in all other 
m aritim e states. If the above recom m endations concerning increased en try  level 
requirem ents are adopted, the  associations will be called upon to  play the m ajor role 
in  training, since their m em bers constitu te  the largest pool of senior pilots w ith  
unlim ited  licenses. U nder the recom m endations for pilot evaluation, association 
m em bers w ill also take the  responsibility for peer review. In perform ing these 
functions for the  state, associations m ust have liability protection.

The report also concludes th a t pilot associations and groups are the m ost efficient 
m echanism s for providing comprehensive, 24-hour per day, year-round pilot services. 
A lthough individual pilots can and should be allowed to continue to operate inde­
pendently  to  provide specific services, w ith o u t som e form  of pilot association, 
portions of th e  state  and the industry  are very likely to  be under-served. If associations 
are to  con tinue  to perform  the services of pilot dispatch, they  m ust be cleared of 
a n titru s t charges.

However, the  report also finds th a t in return  for recognition and protection from 
a n titru s t allegations, th^ state  should more closely m onitor association activities.
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Based on U.S. m aritim e h isto ry  and the experience of o ther states, as well as the 
testim ony  of m ost Alaskan pilots, the report concludes th a t unregulated com petition  
am ong pilots can have a corrosive effect both  on the  quality  of services provided and 
on the  independence of sta te  pilots from shipow ner control. W hile no th ing  in sta te  
regulations should grant m onopoly rights to  associations or preclude individual pilots 
or groups o f pilots from  providing m ore efficient service to  the industry  by cu tting  
dow n travel tim e and costs or by m oving dispatch services closer to  the  point o f ship 
traffic, com petition  based only  on pilotage rates should be discouraged. W here such 
com petition  has been allowed in o ther states,38 the result has been a cu t-th roa t battle 
for lucrative shipping jobs w hile m ore difficult routes, rem ote ports and unusual 
vessels have been unable to  obtain  tim ely services. A dditionally, to  corner the m ost 
desirable assignm ents, pilots and pilot groups have apparently  given u p a large m easure 
of independence and operate essentially as employees of the shipow ners.

RECOMMENDATIONS:
1. Pilot organizations should be recognized in state law and chartered to provide state- 

approved training for deputy pilots.

2. Inretumforlimitingliabilityand providing protection from antitrust litigation, the 
state should require that pi'ut organizations file their bylaws and operating rules 
with the Department of Con imerce and Economic Development. The Board should 
have the authority in statute to veto bylaws and/or suspend the charter of 
organizations for practices that it feels do not serve the public interest.

3. In order to assure that all pilots and pilot organizations honor the Board-established 
pilotage rates, pilot organizations and individual businesses should be required by 
law either to submit copies of their annual audits to the State Board or, in the case 
of individual contract pilots, to keep their books open for state audit.

N o te :  The charter of pilot organizations does no t preclude individual pilots from  
offering their services independently, so long as they  adhere to  the tariff schedule.

H. IN D IV ID U A L  P ILO T LIABILITY

The s tudy  concludes th a t the traditional liability protection afforded pilots has been 
eroded by an increasing num ber of “nuisance suits" brought against pilots. This 
exposure is expected to  increase as a result of recent federal anti-oil-spill legislation. 
A lthough pilots should continue to be held liable for w an to n  and reckless behavior, 
some dollar lim itation  on liability w ould relieve pilots from being autom atically  
included in any claim for damages arising from perform ance of their duties.

RECOMMENDATION:

1. Individual pilot liability should be limited in statute to a specific dollar amount.
Most states which have enacted such protection set the amount at $5,000.
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/. P ILO T LIC EN SE FEES A N D  TARIFFS FOR SH IP  M O V E M E N T S

The existing fee schedule for pilot licenses appears to  be extrem ely low  and has not 
been am ended por several years. The report finds th a t a biennial fee of $180 has little 
relation to either the adm inistrative costs associated w ith  renewal or the value of the 
license to the  holder. M ost o ther m aritim e states charge significantly higher fees.

T he tariff schedule has been in effect since the early 1980's and does no t reflect changes 
in cost of living or in the industry. In addition, as m entioned above, the Board's 
au th o rity  to  set and enforce rates has been called in to  question.

RECOMMENDATIONS:

1. Pilot license fees should be reviewed by the Board and increased substantially to 
reflect the increased costs of program administration. It is recommended that the 
Legislature consider treating license fees as program receipts and authorize that they 
be used to partially fund a marine pilot coordinator and evaluation requirements.
Based on ether states’ rates, an annual license fee for pilots of $1,500 appears to be 
reasonable.

2. The Board should be authorizedin statute toestablish an enforceable tariff schedule, 
to avoid unhealthy rate competition among pilots.

3. The tariff schedule for ship movements should be reviewed by the Board and adjusted
where necessary. The Board should consider special rates for unique circumstances, 
such as ferrying fisheries observers to vessels in Dutch Harbor.

4. The Board should be given the au thority to include a training fee in the tariff schedule.
The fee would be used by associations andindividual pilots to provide partial support 
for training and continuingeducation. A portion of the fee should accrue to the state 
as program receipts which, if appropriated by the Legislature, would cover expenses 
for evaluation check rides.
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APPENDIX A:
Summary of Public Comment 

on Review Draft of Study

Copies of the review draft of the Alaska Marine Pilot Study, together 
with proposed legislation, were widely distributed to concerned 
parties for review and comment. Written comments were received 
from pilots, ship agents and state agency staff, analyzed by study 
staff, and presented to the State Board of Marine Pilots at its 
November meeting. Where possible, comments have been in­
corporated into the final draft. Comments addressed to particular 
study recommendations are summarized below:

STUDY RECOMMENDATIONS

9 The Marine Pilotage Act should be amended to include an
opening statement of intent, which establishes the fact 
that marine pilots are employed under state supervision for 
the purpose of protecting lives, property, vessels, and the 
marine environment.

Comments:.

SEAPA
-tie board duties and responsibilities back to legislative 

in te n t
-state that it is intent of legislature to limit number of 

pilot licenses

9 The State Board of Marine Pilots should be given clear and
unambiguous authority in statute to promulgate and enforce 
more extensive entry-level requirements for state 
pilots.

Comments:

Coast Guard:
-entry level qualifications too stringent 
-would exclude marine ferry employees 
-State should have same qualifications as Coast Guard 
-use Coast Guard nomenclature, where appropriate, to 

avoid confusion

1 .



Alaska Maritime Agencies
-should keep provision for two years as Master in local 

region

SEAPA
-1600 tons or more
-calculate time same as Coast Guard
-minimum service time
-refine wording re: experience appropriate to specific 

region to precluae charter fishing boat, pleasure 
boat, etc..

-set requirement at "six years licensed seagoing 
experience"

-set specific hour requirements under different types of 
Coast Guard licenses

AMP
-1600 gross ton or more
-add two years service as active pilot in an association 
-allow pilots who do not meet entry level requirements 

to enter training program, but to undergo additional 
training (similar to an apprenticeship program)

SWAPA
-allow for experience on any vessel of 1600 gross tons 
-delete section concerning appropriate to region or

require that person gain experience while holding 
master's license

Other pilot (unidentified region)

-1600 gross tons

•  The Board should establish an additional pilotage
region in the Aleutian Chain.

9 The Board should move towards exclusive licensing by
region.

Comments:



SWAPA
-define regions but keep Dutch Harbor and Captain’s Bay in 

Southwest Region 
-allow port endorsement outside region only for those 

pilots so licensed at effective date of legislation

AMP

-don’t allow port endorsements outside region 
-allow transition period, based on recency experience

SEAPA

-don't allow port endorsements outside region 
-grandfather, but make new requirements mandatory at 

next renewal

Alaska Maritime Agencies

-regions a good idea, but agents must maintain right to 
employ any qualified pilot in region .regardless of 
group with which they are affiliated

Other

-don't allow port endorsements in other regions 
-grandfather existing licenses

9 The Board should establish increased standards fo r 
p ro g re ss* -**» I ns ing , including a formalized deputy
pilot prog v Board should develop training criteria
that provic . o. .ieputy pilots equal opportunity to perform 
the ship movements necessary to upgrade their licenses.

Comments:

Other

-current docking/undocking requirements inadequate

SWAPA



-detail steps of deputy pilot program 
-require sim ulaior training 
-set limits for training period
-state that deputy must complete training to be eligible 

to take exam for limited license, not over 20,000 
gross tons

SEAPA
-current docking requirements inadequate 
-give associations sufficient leeway , to allow them to 

train new pilots and to take in new members 
according to internal criteria so long as criteria 
reasonably adhere to guidelines set forth and are 
equitably administered by association 

-give Board explicit authority to oversee training 
programs

Coast Guard

-require simulator training
-recurrent training for working pilots to deal with new 

technology (similar to airplane pilots)
-consider establishing a separate "docking pilot" license

0 The Board should establish a check-ride system for
fu lly -licen se d  p ilo ts , conducted by current senior pilots
designated from each region by the Board.

Comments:

Other

-check ride evaluation not appropriate for marine pilots

SEAPA
-check ride evaluation not appropriate for marine pilots

° Recency criteria should be adopted for pilots to
maintain endorsements for specific waters and ports.



9 The Board should develop an approved list of continuing
education options and require that pilots complete a course 
between license renewals.

C o m m e n ts :  (includes comments on renewal as well as 
recency)

SEAPA
-require 60 days service in last biennium as federal cr 

state pilot as condition for renewal 
-grandfather existing pilots from meeting entry level 

requirem ents

AMP

-define fam iliarization trips 

Coast Guard

-for each year that license has lapsed, require two round 
trips on vessels over 1600 GT to each major port 
and waterway in pilotage region, with at least one 
trip made at n ight

9 The Board should be authorized to conduct random 
substance abuse testing.
9 Every pilot should be required to submit to a complete 
annual physical exam.
Comments:

Coast Guard

-require that pre-employment physical exam include 
chemical test for dangerous drugs 

-follow Coast Guard requirements for physical exams 
prior to license renewal 

-consider having state appointed physicians establish 
minimum physical standards relating to vision,



hearing and genera! physical condition and possibly 
review and/or administer general physicals 

-use Coast Guard terminology for "chemically impaired"

SEAPA
-define chemically impaired to cover both habitual

substance abuse and intoxication/drug use while on 
duty

*  The Division of Occupational Licensing should be 
authorized to hire a full-time marine pilof coordinator
to investigate marine accidents, review training programs 
and participate in license examinations.

9 All complaints concerning pilotage service sh o u ld
be directed to the State Board through the Marine 
Coordinator—not to pilot organizations.

9 The state should pursue the possibility of establishing an 
accord with the U.S. Coast Guard to share information 
about accidents/inc idents and to conduct jo in t
investigations.

Comments:

Alaska Maritime Agencies
-good concept as long as individual performs

investigative and clerical support functions for 
board

-must not assume operational or administrative control 
of policy

SEAPA
-assure that coordinator operates subject to guidance and 

oversite of Board 
-Board must maintain primary authority 
-will be difficult to find qualified person to take job 
-coordinator should also be specifically empowered to 

direct and assist in accident investigations



-coordinator could become dominant individual, usurping 
Board authority

Coast Guard
-agree that accord between Coast Guard and state should 

be established

*The state should not place a specific limit on the
number of pilot licenses issued.

Comments:

SEAPA
-limit number of licenses

Other
-new pilotage act should have provisions for closely

monitoring pilot requirements and for only issuing 
licenses that satisfy those requirements

SWAPA
-Board should be authorized to limit number of licenses

American Pilots Association
-Board should be authorized to limit number of licenses

°The Board should have authority to consider accident 
investigation and other state administrative costs in 
setting pilotage rates.

Comments:

Alaska Maritime Agencies
-expenses of state Board in conducting the state's 

business should be part of the tariff

9 B oard  meetings should be scheduled at least t h r e e  
times per year, with provision for emergency meetings at 
the request of the chair.

Other

7.



9 The Department of Commerce and Economic Development
Commissioner or designee position on the State Board should 
be reassigned to an active pilot from the Aleutians 
region. Non-pilot members should represent all regions of 
the state.

0 The Board should either cease to require detailed
information on ships' movements from individual pilots or 
should use the information to publish periodic 
management reports.
Comments:

SEAPA
-replace "may" with "shall" in proposed legislation when 

referring to powers and duties of Board

SWAPA
Board should not only have authority in statute but should 

be mandated to perform listed duties and 
resp o n s ib ilitie s

9 Pilot organizations should be recognized in state 
law and chartered to provide state-approved training for 
deputy pilots.

Comments:

SEAPA
-give board authority to review both associations and 

independent pilots 
-section recognizing associations is meaningless as

written. Should state that state will sanction pilot 
associations as long as their bylaws and operating 
procedures are approved by the state 

-The state should consider some of the more abstract 
aspects of the regulated monopoly issue before it 
embraces that concept completely.

8 .



-Marine pilots as a class should not be denied the 
protection offerad to all other citizens under 
existing antitrust laws?

-a lack of competition does not assure competence

SWAPA
-amend antitrust laws to exclude marine pilot 

organizations

American Pilots' Association
-clearly state legislative intent to remove pilot 

organizations from antitrust law

AMP
-include "independent contractor" in proposed legislation 

after pilot associations to make clear that pilots 
are independent within their association for 
liability purposes

9 In return for limiting liability and providing protection
from antitrust litigation, pilot organizations should have
th e ir bylaws and operating rules approved by :he
Board.
Comments:

Federal trade Commission
-make board authority over pilot associations more 

e x p lic it
-make non-competition agreements illegal 
-allow board to hear antitrust or monopoly complaints 

brought against pilot organizations

Alaska Maritime Agencies
--Board should have statutory authority to approve all 

dispatching and working rules employed by 
association

SEAPA
-Association policies do not promote enhanced 

professionalism or competent pilotage



-The State must investigate disciplinary policies of the 
Pilot Associations and safeguard them from 
being merely a vehicle for advancing the views of an 
empowered minority.

-The State must accomplish a vigorous and
comprehensive review of the bylaws, operating 
rules, articles and other documents of the 
associations with regard to establishing and 
maintaining the rights of pilots to due process, free 
speech and freedom to pursue a livelihood in their 
chosen profession.

-Associations cannot be watchdogs over themselves

°The Board should be authorized in statute to establish an 
enforceable tariff schedule.
Comments:

SWAPA
-don't create special tariffs by region 

SEAPA
-don’t create special tariffs by region
-state that tariff schedule is to insure safe, efficient 

and year-round pilotage service

AMP
-current inequities in state tariffs need to be addressed

•  In order to assure that all pilots and pilot organizations 
honor the Board-established pilotage rates, p ilo t 
organizations and individual businesses should be required 
by law either to submit copies of their annual audits 
to the State Board or, in the case of individual contract 
pilots, to keep their books open for state audit.

Comments:

Alaska Maritime Agencies
-Board should be able to conduct audits of financial 

records for purposes of tariff adjustment and 
approval/rejection of items claimed by pilot 
associations that impact tariff

1 0 .



SEAPA
-the State must look into the practice of spreading

liability for litigation costs and legal settlements 
against association among contract pilots who have 
no voice in Association business 

-the State must assure that income and expensing 
procedures are equatable and equal to the work 
performed.

*  Individual pilot liability should be limited in statute 
to a specific dollar amount

9 Pilot license fees should be reviewed by the Board 
and increased substantially to reflect the increased 
costs of program administration.

9 The tariff schedule should be reviewed by the Board and
adjusted where necessary. The Board should consider 
special rates for unique circumstances.

9 The Board should have the authority to include a training
fee in the tariff schedule to provide partial support for 
training and continuing education programs.

Comments:

Alaska Maritime Agencies
-any expense not. directly related to shipboard operations 

should not be recovered through the tariff; for 
example, legal and travel costs associated with 
restraint of trade cases pending against pilot 
groups

1 1 .
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January 1, 1990

Letter from  Governor to  C aptain W.E. M urphy 
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C a p t .  W .E .  M u r p h y ,  me.
P.O. B O X  597 

IIOMr?, ALASKA 99603

(907) 235-0271

J a n u a r y  1, 1990

G o v e r n o r  S t e v e  c o w p e r  

C a p i t o l  B u i l d i n g  
J u n e a u ,  A l a s k a

D e a r  G o v e r n o r :

I a m  w r i t i n g  to a l e r t  y o u  to s e r i o u s  p r o b l e m s  in s t a t e  m a r i n e  
p i l o t i n g  w h i c h  I b e l i e v e  s h o u l d  b e  of g r a v e  c o n c e r n  to you , to 

l e g i s l a t o r s  a n d  to t h e  p u b l i c .  T h e  f o l l o w i n g  o b s e r v a t i o n s  a n d  
c o n c l u s i o n s  h a v e  b e e n  r e a c h e d  a f t e r  m o r e  t h a n  15 y e a r s  of p i l o t i n g  
in S o u t h w e s t  A l a s k a  a n d  4 y e a r s  o f  s e r v i c e  o n  t h e  A l a s k a  B o a r d  of 
M a r i n e  P i l o t s ,  3 of t h e m  as c h a i r m a n .

S t a t e  p i l o t a g e  i n  A l a s k a  is in t r o u b l e  i n  s e v e r a l  w a y s .  H i g h  
s t a n d a r d s  o f  t r a i n i n g  a n d  p e r f o r m a n c e  ar e l e g a l l y  n o n e x i s t e n t  a n d  

t h o s e  i m p o s e d  b y  p i l o t  a s s o c i a t i o n s  ar e  b e i n g  e r o d e d  b y  l e g a l  
a c t i o n .  O u t s i d e  s t e a m s h i p  a g e n t s  a r e  m a n i p u l a t i n g  p i l o t s  a n d  

s p o n s o r i n g  c o m p e t i t i o n  to t h e  d e t r i m e n t  o f  s a f e t y  a n d  t h e r e b y  

s t r i k i n g  to t h e  h e a r t  o f  s t a t e  p i l o t a g e .  T h e  A l a s k a  B o a r d  of 
M a r i n e  P i l o t s  f a c e s  a n i n c r e a s i n g l y  u p h i l l  b a t t l e  to m a i n t a i n  a n d  
s t r e n g t h e n  p i l o t  t r a i n i n g  a n d  p e r f o r m a n c e  s t a n d a r d s .  A l a s k a  is 

t h e  e a s i e s t  s t a t e  i n  t h i s  c o u n t r y  i n  w h i c h  to o b t a i n  a s t a t e  p i l o t s  

l i c e n s e .

E R O D I N G  A N D  N O N E X I S T E N T  S T A N D A R D S  O F  T R A I N I N G  A N D  P E R F O R M A N C E

T r a d i t i o n a l l y ,  p i l o t  a s s o c i a t i o n s  t h r o u g h o u t  t h e  U . S .  h a v e  s e t  a n d  

m a i n t a i n e d  s t a n d a r d s  o f  t r a i n i n g  a n d  p e r f o r m a n c e  f o r  p i l o t s . T h e  
p i l o t  a s s o c i a t i o n  o f  w h i c h  I a m  a m e m b e r ,  S o u t h w e s t  A l a s k a  P i l o t s ,  
t y p i f i e s  m o s t  p i l o t  g r o u p s  w h i c h  m a i n t a i n  s t r i c t  q u a l i f i c a t i o n  a n d  
t r a i n i n g  s t a n d a r d s .  O u r  p i l o t s  h a v e  e x t e n s i v e  s e a g o i n g
b a c k g r o u n d s ,  h a v e  a t t e n d e d  t h e  b e s t  s h i p h a n d l i n g  s i m u l a t o r s  
a v a i l a b l e  in t h e  w o r l d  t o d a y  a n d  h a v e  p a s s e d  a l o n g  t r a i n i n g  a n d  

c h e c k - r i d e  s y s t e m  w i t h  v e t e r a n  p i l o t s .  W e  h a v e  l o n g  r e c o g n i z e d  
t h a t  t h e  s t a t e  l i c e n s e  is e n t r y  l e v e l  o n l y  a n d  n o t  a n  a s s u r a n c e  of 
c o m p e t e n c y .  L o c a l  a s s o c i a t i o n  r e q u i r e m e n t s  s u c h  as o u r s  s h o u l d  b e  
t h e  m i n i m u m  a r e s p o n s i b l e  p i l o t  a s s o c i a t i o n  s h o u l d  .expect a n d  be 
a b l e  t o  m a i n t a i n .  S a d l y ,  h o w e v e r ,  p i l o t  a s s o c i a t i o n s  n a t i o n w i d e  
f i n d  i t  i n c r e a s i n g l y  d i f f i c u l t  to m a i n t a i n  h i g h  p r o f e s s i o n a l  

s t a n d a r d s .

p a g e  o n e  of s e v e n  p a g e s



T h e  t r a d i t i o n a l  r o l e  o f  p i l o t  a s s o c i a t i o n s  as t r a i n e r s  a n d  
w a t c h d o g s  o v e r  p r o f e s s i o n a l  s t a n d a r d s  is b e i n g  e r o d e d  b y  an 

a l a r m i n g  t r e n d  i n t o d a y ' s  l e g a l  c l i m a t e .  L o c a l l y  i m p o s e d  s t a n d a r d s  

a r e  f a i l i n g  to p r o t e c t  a n d  m a i n t a i n  a h i g h  s t a n d a r d  o f  p i l o t i n g  

f o r  at l e a s t  t w o  r e a s o n s :
1. P i l o t s  h a v e  s u c c e s s f u l l y  s u e d  t h e i r  o w n  a s s o c i a t i o n s  c l a i m i n g  
t h e  g r o u p  h a d  n o  r i g h t  to s e l e c t i v e l y  d i s p a t c h  o r  i m p o s e  t r a i n i n g  
o n  a n  i n d i v i d u a l  b e c a u s e  t h e  p i l o t  a l r e a d y  h a d  a C o a s t  G u a r d  a n d  
s t a t e  l i c e n s e  a n d , h e n c e ,  a " c e r t i f i c a t e  o f  c o m p e t e n c y . "
2. A s s o c i a t i o n  l a w y e r s  a r e  t e l l i n g  us t h e s e  d a y s  t h a t  a s s o c i a t i o n s  
a r e  p r o b a b l y  l i a b l e  if a p i l o t  w h o  h a s  b e e n  t r a i n e d  a n d  o t h e r w i s e  

q u a l i f i e d  b y  a n  a s s o c i a t i o n ,  a b s e n t  s o m e  k i n d  of  s t a t u t o r y  
r e q u i r e m e n t ,  h a s  a n  a c c i d e n t .

T o d a y ' s  d i s m a l  l e g a l  s i t u a t i o n  f o r  p i l o t  a s s o c i a t i o n  t r a i n i n g  
p r o g r a m s  is c o m b i n i n g ,  t o  t h e  d e t r i m e n t  o f  s a f e t y ,  w i t h  a w e a k  
s t a t e  p i l o t a g e  a c t  w h i c h  d o e s  n o t  r e q u i r e  h i g h  e n o u g h  l i c e n s i n g  
s t a n d a r d s  t o  r e i n f o r c e  t h e  a s s o c i a t i o n  i m p o s e d  r e q u i r e m e n t s  b e i n g  
e r o d e d  a w a y  b y  c o u r t  d e c i s i o n s .  A l a s k a ' s  s t a t e  p i l o t a g e  a c t  
r e q u i r e s  r e l a t i v e l y  m i n i m a l  s e a g o i n g  b a c k g r o u n d  a n d  C o a s t  G u a r d  

l i c e n s e  a n d  n o  a p p r e n t i c e s h i p  t r a i n i n g  a t  a l l  f o r  b e g i n n i n g  p i l o t s .  

N o t  o n l y  a r e  t h e r e  v i r t u a l l y  n o  s t a t e  r e q u i r e d  t r a i n i n g  s t a n d a r d s  

o r  t r a i n i n g  p r o g r a m  f o r  c a n d i d a t e  p i l o t s ,  n e i t h e r  a r e  t h e r e  
r e c u r r e n t  t r a i n i n g  a n d  c o n t i n u i n g  e d u c a t i o n  r e q u i r e m e n t s  f o r  

p r a c t i c i n g  p i l o t s .  T h e s e  l o w  s t a n d a r d s  s h o u l d  b e  c a u s e  f o r  g r a v e  
c o n c e r n .

T h e  s t a n d a r d s  r e q u i r e d  f o r  a C o a s t  G u a r d  p i l o t a g e  e n d o r s e m e n t ,  
p r e r e q u i s i t e  f o r  a s t a t e  l i c e n s e ,  a r e  e v e n  m o r e  . p a l t r y  a n d  

i n a d e q u a t e  t h a n  t h o s e  i m p o s e d  b y  t h e  s t a t e .

I t  is a n  o p e n  q u e s t i o n  h o w  l o n g  p i l o t  a s s o c i a t i o n s ,  o n  t h e i r  ow n,  

c a n  h o l d  t h e  l i n e  o n  h i g h  p r o f e s s i o n a l  s t a n d a r d s .  I s u b m i t  t h e  
u l t i m a t e  v i c t i m  o f  t o d a y ' s  w o r s e n i n g  l e g a l  s i t u a t i o n  c o u p l e d  w i t h  
v i r t u a l l y  n o n e x i s t e n t  s t a t e  a n d  f e d e r a l  s t a n d a r d s  w i l l  b e  t h e  
p r o f e s s i o n a l i s m  a n d  c o m p e t e n c y  o f  p i l o t i n g  in A l a s k a  and, 
u l t i m a t e l y ,  t h e  s a f e t y  o f  i n t r a - s t a t e  m a r i n e  t r a n s p o r t a t i o n .  C o u l d  
t h e  s t a t e  o f  A l a s k a  b e  f o u n d  l i a b l e  if a s e r i o u s  m a r i t i m e  a c c i d e n t  

o c c u r r e d  a t  t h e  h a n d s  o f  a s t a t e  p i l o t  w h o m  a c o u r t  d e t e r m i n e d  w a s  
i n s u f f i c i e n t l y  q u a l i f i e d  a n d  t r a i n e d ?

G o v e r n o r  S t e v e  C o w p e r
J a n u a r y  1, 1990
p a g e  two of  s e v e n  p a g e s



C O N T R O L  A N D  M A N I P U L A T I O N  O F  S T A T E  P I L O T S  B Y  O U T S I D E  S T E A M S H I P  

A G E N T S  A N D  I T S  E F F E C T  O N  S A F E T Y

T h e  p r o b l e m  o f  l o w  e n t r y  s t a n d a r d s  c o u p l e d  w i t h  A l a s k a ' s  p r a c t i c e ,  
u n l i k e  a n y  o f  the o t h e r  22 m a r i t i m e  s t a t e s ,  o f  i s s u i n g  a n  u n l i m i t e d  
n u m b e r  o f  l i c e n s e s  is c r e a t i n g  a s u r p l u s  o f  l i c e n s e e s ,  m a n y  o f w h o m  
h a v e  h a d  s c a n t  s e a g o i n g  b a c k g r o u n d  a n d  l i t t l e  o r  n o  t r a i n i n g .  I 
b e l i e v e  t h i s  s y s t e m  is b e i n g  t a k e n  advantage, o f  b y  O u t s i d e  
s t e a m s h i p  a g e n t s  w h o  f e e l  t h a t  c o m p e t i t i o n  a m o n g  p i l o t s  is in t h e i r  
i n t e r e s t .  T h e  s i t u a t i o n  is b e g i n n i n g  t o  c a u s e  a c c i d e n t s :

- W h e n  t h e  S W A L L O W  g r o u n d e d  a n d  p o l l u t e d  D u t c h  H a r b o r  
l a s t  y e a r  s h e  w a s  w a i t i n g  f or  a p i l o t .  T h e r e  w a s  a p i l o t  
r e a d y  a n d  a v a i l a b l e  b u t  h e  w a s  f r o m  an  a s s o c i a t i o n  n o t  

in f a v o r  w i t h  t h e  s t e a m s h i p  a g e n c y  t h a t  r e p r e s e n t e d  the 
s h i p .  H e n c e ,  the s h i p  h a d  to w a i t  f o r  a p i l o t  f r o m  the 

p r e f e r r e d  gr ou p.  W h i l e  w a i t i n g  th e m a t e  o n  w a t c h  
a p p a r e n t l y  f e l l  a s l e e p  a n d  the s h i p  t h e n  w e n t  a g r o u n d .

- I n  a n o t h e r  m o r e  r e c e n t  i n c i d e n t  a p i l o t  w h o  w a s  o n  d u t y  

in D u t c h  H a r b o r  w a s  c o n t a c t e d  b y  a n  a g e n t  a n d  a s k e d  to 

b r i n g  a sh i p ,  R E E F E R  F R E S H ,  i n t o  i n n e r  I l i u l i u k  H a r b o r .’
T h e  p i l o t  r e f u s e d  t h e  j o b  o n  g r o u n d s  of s a f e t y :  t h e  s h i p
w a s  j u d g e d  t oo  l a r g e  to e n t e r  I l i u l i u k  u n d e r  the 
c o n d i t i o n s  t h e n  p r e v a i l i n g .  T h e  a g e n t  t h e r e u p o n  
c o n t a c t e d  a c o m p e t i n g  p i l o t  g r o u p  w h o s e  m e m b e r s  h a d  no 
s u c h  c o m p u n c t i o n s .  T h a t  g r o u p  d i s p a t c h e d  a p i l o t  to the 

job . W i t n e s s e s  s t a t e  t h e  s h i p  w e n t  a g r o u n d  m a n e u v e r i n g  

to e n t e r  t he  c h a n n e l  a n d  h a d  to b e  p u s h e d  o f f  b y  t u g s .

- C u r r e n t l y  t h e r e  is a m o v e m e n t  a f o o t  b y  s o m e  l i c e n s e e s  
t o  o f f e r  " t h r o u g h  s e r v i c e "  p i l o t a g e  o n  c r u i s e  s h i p s  w h i c h  

t r a n s i t  b o t h  S o u t h e a s t e r n  a n d  S o u t h w e s t e r n  A l a s k a  d u r i n g  
s u m m e r  m o n t h s .  T h e i r  c l a i m  is, p r e s u m a b l y ,  t h a t  s u c h  

s e r v i c e  w i l l  c o s t  t h e  o p e r a t o r s  l e s s  m o n e y .  V e t e r a n  
p i l o t s  f r o m  b o t h  g e o g r a p h i c  a r e a s  a g r e e  t h a t  t h e r e  is no 
w a y  a n  i n d i v i d u a l  p i l o t  c a n  m a i n t a i n  t h e  h i g h  d e g r e e  of 
c u r r e n c y  a n d  l o c a l  k n o w l e d g e  o f  b o t h  t h e s e  h u g e  a r e a s  

n e c e s s a r y  to d o  a c r e d i b l e  a n d  s a f e  j o b  of  p i l o t i n g .  B u t  
r a t h e r  t h a n  l o s e  t h e i r  l i v e l i h o o d s  t h e s e  v e t e r a n s  w i l l  
o f f e r  t h e  s a m e  s e r v i c e ,  d e s p i t e  t h e i r  s e r i o u s  
r e s e r v a t i o n s ,  if t h e y  m u s t  in o r d e r  to s u r v i v e .

G o v e r n o r  S t e v e  C o w p e r
J a n u a r y  1, 1990
p a g e  t h r e e  of s e v e n  p a g e s



U n l i k e  g r o c e r i e s  o r  a i r l i n e  f a r e s ,  f o r  e x a m p l e ,  s t a t e  p i l o t a g e  
s h o u l d  n o t  b e  a c o m m o d i t y  i n  t h e  m a r k e t  p l a c e  w h e r e  c o m p e t i t i o n  is 
s e e n  as  g o o d  b e c a u s e  it k e e p s  p r i c e s  d o w n  a n d  s e r v i c e  up. In 

p i l o t i n g ,  t h e r e  ar e p u b l i c  i n t e r e s t  i m p l i c a t i o n s  o f  s a f e t y  w h i c h  

h a v e  a h i g h e r  v a l u e  t h a n  c o m p e t i t i o n .  T h a t  is w h y  the m a r i t i m e  
s t a t e s  c o n t r o l  p i l o t i n g  a n d  s e t  r a t e s  m u c h  as t h e y  d o  w i t h  a 
p u b l i c a l l y  r e g u l a t e d  m o n o p o l y  s u c h  as a u t i l i t y  c o m p a n y .

C o m p e t i t i o n  b e t w e e n  p i l o t s  f o r  j o b s  t o t a l l y  v i o l a t e s  the  " g u t s "  of 

s t a t e  p i l o t a g e ,  t h e  e s s e n c e  o f  w h i c h ,  as y o u  kn ow,  is the 

i n d e p e n d e n c e  o f  th e s t a t e  p i l o t  f r o m  t h e  i n t e r e s t  a n d  c o n t r o l  of 
t h e  s h i p o w n e r  o r  h i s  a g e n t .  A  p i l o t  s h o u l d  m a k e  s h i p h a n d l i n g  
d e c i s i o n s  b a s e d  on s a f e t y  c o n s i d e r a t i o n s  o n l y  r a t h e r  tha n o n  t he  
s h i p o w n e r ' s  o r  a g e n t s '  c o m m e r c i a l  i n t e r e s t .  H e  is n o t  f r e e  to do 

t h i s  i f  h e  is f o r c e d  to  h u s t l e  j o b s  a n d  f e n d  o f f  o t h e r  p i l o t s  w h o  

m a y  b e  i n  f a v o r  w i t h  p a r t i c u l a r  a g e n t s  o r  w h o  m a y  o f f e r  a s h i p o w n e r  
o r  a g e n t  a b e t t e r  " d e a l " .  I d e a l l y ,  t h e  s t a t e  p i l o t  s e e s  h i s  

a l l e g i a n c e  to th e  c i t i z e n s  o f  t h e  s t a t e  a n d  to l o c a l  p o l i t i c a l  
a u t h o r i t y .  H e  m u s t  b e  i n s u l a t e d  f r o m  c o m m e r c i a l  d e m a n d s ,  u n r e l a t e d  

t o s a f e t y ,  i m p o s e d  b y  h a v i n g  t o  v y e  w t i h  o t h e r  p i l o t s  f o r  j o b s .  
O n l y  i n  t h i s  w a y  c a n  s a f e t y  b e  s e r v e d .  It  is i m p o r t a n t  to n o t e  

t h a t  o f  t h e  23 c o a s t a l  s t a t e s  o n l y  A l a s k a  p e r m i t s  c o m p e t i t i o n  

b e t w e e n  p i l o t s .

I f t h e s e  c o n c e r n s  s o u n d  s e l f  s e r v i n g  t h e y  a r e  n o t  i n t e n d e d  to be. 
T h e  i s s u e  h e r e  is n o t  i n d i v i d u a l  p i l o t s  o r  p i l o t  g r o u p s .  R a t h e r  

i t is t h e  i n t e g r i t y  of  A l a s k a ' s  s t a t e  p i l o t a g e  s c h e m e .  A  s y s t e m  

w h i c h  p e r m i t s  a n  u n l i m i t e d  n u m b e r  o f  l i c e n s e s  a n d  r e q u i r e s  l i t t l e  

o r  n o  t r a i n i n g  is r i p e  f o r  t a m p e r i n g  b y  c o m m e r c i a l  i n t e r e s t s .  I 
s u b m i t  t h a t  t h i s  is h a p p e n i n g  a n d  s a f e t y  w i l l  c o n t i n u e  to s u f f e r  

i f a b e t t e r  s y s t e m  is  n o t  p u t  i n  p l a c e .

P I L O T  B O A R D  D I F F I C U L T I E S  I N  M A I N T A I N I N G  A N D  U P G R A D I N G  S T A N D A R D S

D u r i n g  m y  t e n u r e  o n  t h e  p i l o t  b o a r d  t h e  t w i n  p r o b l e m s  of  g e t t i n g  
r e g u l a t i o n s  in  p l a c e  a n d  m a i n t a i n i n g  a m e a n i n g f u l  s y s t e m  o f p i l o t  

d i s c i p l i n e  w e r e  a l m o s t  i n t r a c t a b l e .  T h i s  w a s  l a r g e l y  b e c a u s e  of 
w h a t  c a n  o n l y  b e  t e r m e d  a n  u n c o o p e r a t i v e ,  if n o t  o b s t r u c t i o n i s t ,  

a t t i t u d e  b y  t h e  d e p a r t m e n t  o f  l a w  t o w a r d  t h e  p i l o t  b o a r d  and, 
i n d e e d ,  p e r h a p s  t o w a r d  a l l  b o a r d s .  F o r  e x a m p l e ,  t h e  d e p a r t m e n t  o f  
l a w  r e c e n t l y  o p i n e d  t h a t  t h e  p i l o t  b o a r d  h a d  to  i s s u e  a p i l o t  a 
l i c e n s e  f o r  S o u t h e a s t e r n  A l a s k a  b a s e d  o n  d o c k i n g s  a n d  u n d o c k i n g s  
h e  p e r f o r m e d  i n  S o u t h w e s t  A l a s k a  !

G o v e r n o r  S t e v e  C o w p e r
J a n u a r y  1, 1990
p a g e  f o u r  of s e v e n  p a g e s



L a w  d e p a r t m e n t  a t t o r n i e s  c l a i m  t h a t  the  w a y  t h e  p i l o t  s t a t u t e  is 

w r i t t e n  is r e s p o n s i b l e  f o r  t h o s e  k i n d s  of i n t e r p e t a t i o n s . I f t h a t  

is i n d e e d  t h e  c a s e ,  t h e n  t h e  s t a t e  p i l o t a g e  a c t  s h o u l d  b e  

o v e r h a u l e d  a n d  r e w r i t t e n  s o  t h a t  s e n s i b l e  a n d  m e a n i n g f u l  
r e g u l a t i o n s  c a n  b e  p u t  in p l a c e  i n  a t i m e l y  w a y  a n d  n o t  d e l a y e d  a n d  
t h w a r t e d  b y  s t a t e  a t t o r n i e s  w h o s e  j o b  it is, p r e s u m a b l y ,  to h e l p  
t h e  b o a r d .  T h i s  is m a n i f e s t l y  n o t  th e  c a s e  n o w .

P I L O T  D I S C I P L I N E

W h e n  p i l o t s  err , as t h e y  o c c a s i o n a l l y  do, it is the p i l o t  b o a r d ' s  
j o b  to d i s c i p l i n e  them, w h e n  a p p r o p r i a t e ,  a f t e r  d u e  p r o c e s s .  T h e  
p r o b l e m  h e r e  is t h a t  d u e  p r o c e s s  is r o u t i n e l y  t a k i n g  b e t w e e n  2 a n d  
3 y e a r s  b e f o r e  a p i l o t  d i s c i p l i n e  c a s e  e v e r  c o m e s  b e f o r e  the b o a r d .  

D u r i n g  t h i s  h i a t u s ,  the p i l o t  in q u e s t i o n  c o n t i n u e s  to h o l d  h i s  
l i c e n s e  a n d  w o r k s  o n  it w i t h  n o  r e s t i c t i o n s .  T h i s  m a k e s  p i l o t s  a n d  
t h e  m a r i t i m e  p u b l i c  v i e w  t h e  p i l o t  .board as a p a p e r  t i g e r  t h a t  
n e v e r  t a k e s  p r o m p t  d i s c i p l i n a r y  a c t i o n .  E v e n  w o r s e ,  it is u n f a i r  
to th e p u b l i c  w h i c h  r i g h t f u l l y  e x p e c t s  e r r a n t  p i l o t s  to b e  d e a l t  

w i t h .

E A S E  O F  E N T R Y

A l a s k a n s  p r o b a b l y  e x p e c t  t h a t  t h e i r  s t a t e  g o v e r n m e n t  r e q u i r e s  h i g h  
s t a n d a r d s  f o r  e n t r y  i n t o  th e d e m a n d i n g  p r o f e s s i o n  of s h i p  p i l o t i n g  
w h e r e  t h e  c o n s e q u e n c e s  o f  f a i l u r e  c a n  h a v e  a p r o f o u n d  i m p a c t  on 
t h e m  a n d  t h e  e n v i r o n m e n t .  U n f o r t u n a t e l y ,  t h a t  is n o t  t h e  ca s e .  

I t  is a f a c t  t h a t  A l a s k a  is t h e  e a s i e s t  s t a t e  i n  w h i c h  to o b t a i n  

a p i l o t ' s  l i c e n s e .  I n  t h i s  s t a t e  l i q u o r  l i c e n s e s ,  t a x i  c a b  p e r m i t s  

a n d  c o m m e r c i a l  f i s h i n g  e n t r y  p e r m i t s  a r e  l i m i t e d  a m o n g  i n d i v i d u a l s  

f o r  t h e  l a r g e r  p u b l i c  g o o d .  I r o n i c a l l y ,  a n  u n l i m i t e d  n u m b e r  of 
p i l o t  l i c e n s e s  c a n  b e  i s s u e d .  B i o l o g i s t s  t e l l  us t h a t  t h e  f i s h  
r e s o u r c e  c a n n o t  w i t h s t a n d  u n l i m i t e d  p r e s s u r e  f r o m  to o  m a n y  
f i s h e r m e n .  I s u b m i t  t h a t  t h e  " r e s o u r c e "  o f  m a r i t i m e  s a f e t y  c a n n o t  
w i t h s t a n d  t h e  p r e s s u r e  o f  t o o  m a n y  p i l o t s ,  p a r t i c u l a r l y  w h e n  m a n y  
o f  t h e m  a r e  p o o r l y  q u a l i f i e d  a n d  t r a i n e d .

R E C O M M E N D A T I O N S

A l a s k a ' s  s t a t e  p i l o t a g e  a c t  s h o u l d  b e  t h o r o u g h l y  o v e r h a u l e d  a n d  
r e w r i t t e n .  O n l y  i n  t h i s  w a y  c a n  the p r o b l e m s  I h a v e  c i t e d  b e  
p r o p e r l y  a n d  p e r m a n e n t l y  d e a l t  w i t h .  S p e c i f i c a l l y :

G o v e r n o r  S t e v e  C o w p e r
J a n u a r y  1, 1990
p a g e  f i v e  of s e v e n  p ages



1. T h e  n e w  p i l o t a g e  a c t  s h o u l d  r e q u i r e  t h e  h i g h e s t  s t a n d a r d s  o f  

e n t r y  a n d  t r a i n i n g :

- A p p l i c a n t s  f o r  l i c e n s e  s h o u l d  p o s s e s s  a m i n i m u m  C o a s t  

G u a r d  l i c e n s e  as m a s t e r  of  o c e a n ,  u n l i m i t e d .

- A  c o m p r e h e n s i v e  t r a i n i n g  p r o g r a m  s h o u l d  b e  e s t a b l i s h e d  w h i c h  
w o u l d  b e  f u n d e d  b y  t h e  s t a t e  u s i n g  m o n i e s  f r o m  p i l o t  fees. 
T h e  p r o g r a m  s h o u l d  i n c l u d e  s i m u l a t o r ,  o b s e r v e r  t r i p s  a n d  l o t s  
o f h a n d s - o n  s h i p h a n d l i n g  u n d e r  th e g u i d a n c e  a n d  i n s t r u c t i o n  

o f  e x p e r i e n c e d  p i l o t s .  A t  th e  c o m p l e t i o n  of h i s  o r  h e r  
t r a i n i n g  t h e  t r a i n e e  m u s t  b e  c a p a b l e  of  i n d e p e n d e n t  p i l o t i n g  
on  l o w e r  t o n n a g e  v e s s e l s ,  a d v a n c i n g  to l a r g e r  s h i p s  as 

e x p e r i e n c e  a n d  p e r f o r m a n c e  p e r m i t s .  C a l i f o r n i a  h a s  a p r o g r a m  

v e r y  m u c h  l i k e  t h i s  a n d  I b e l i e v e  it c o u l d  b e c o m e  a m o d e l  fo r  
t h e  p r o f e s s i o n .  A l a s k a ' s  g o a l  s h o u l d  b e  to h a v e  th e m o s t  
q u a l i f i e d ,  b e s t  t r a i n e d  p i l o t s  in th e  c o u n t r y .

2. T h e  n e w  p i l o t a g e  a c t  s h o u l d  t i g h t l y  c o n t r o l  the n u m b e r  of 
l i c e n s e s  i s s u e d  a n d  in f o r c e  c o n s i s t e n t  w i t h  th e  n e e d s  of  s h i p p i n g .  

T h o s e  n e e d s  s h o u l d  b e  e s t a b l i s h e d  b y  a r e p r e s e n t a t i v e  p i l o t  b o a r d .  
T h i s  is d o n e  i n  a l l  o t h e r  m a r i t i m e  s t a t e s  I am a w a r e  of. It is the 
o n l y  w a y  t o  p r e v e n t  the u n s a f e  s i t u a t i o n  w h e r e  too m a n y  p i l o t s  
c o m p e t e  . f o r  j o b s  b y  b o w i n g  to the  c o m m e r c i a l  p r e s s u r e s  of  
s h i p o w n e r s  a n d  a g e n t s .  T o  p r e v e n t  i n d i v i d u a l  p i l o t s  o r  p i l o t  
g r o u p s  f r o m  d i s c r i m i n a t i n g  a b o u t  w h o  m a y  b e c o m e  a p i l o t ,  th e  

p i l o t a g e  a c t  s h o u l d  p r o v i d e  f o r  s t a t e  s e l e c t i o n  of t r a i n e e s  f o r  
l i c e n s u r e  b a s e d  o n  n e e d  a n d  an  o b j e c t i v e  s e t  o f  p r o f e s s i o n a l  

c r i t e r i a .

3. W o r k i n g  p i l o t s  s h o u l d  b e  r e q u i r e d  t o  c o m p l e t e  r e c u r r e n t  

t r a i n i n g  a n d  o n g o i n g  e d u c a t i o n ,  in t h e  s a m e  m a n n e r  as o t h e r  

p r o f e s s i o n a l s .  E v e r y  2 o r  3 b i e n n i e l  l i c e n s e  r e n e w a l  c y c l e s  p i l o t s  
s h o u l d  h a v e  t o  d o c u m e n t  c o m p l e t i o n  o f  t r a i n i n g  at a s h i p h a n d l i n g  
s i m u l a t o r  p r e v i o u s l y  a p p r o v e d  b y  the  p i l o t  b o a r d .

4. T h e  n e w  p i l o t a g e  a c t  s h o u l d  b e  w r i t t e n  so c l e a r l y  a n d  c o n c i s e l y  
a n d  t h e  p i l o t  b o a r d ' s  a u t h o r i t y  s t a t e d  s o  s p e c i f i c a l l y  t h a t  t h e r e  
is n o  l o n g e r  t h e  p o s s i b i l i t y  o f  c o n f l i c t i n g  a n d  c o n t r a d i c t o r y  
i n t e r p r e t a t i o n  b y  s t a f f  a t t o r n i e s .  A  w a y  s h o u l d  b e  f o u n d  in t h e  
A d m i n i s t r a t i v e  P r o c e d u r e s  A c t  t o  p e r m i t  t i m e l y  r e s o l u t i o n  of  p i l o t  

d i s c i p l i n a r y  c a s e s .

G o v e r n o r  S t e v e  C o w p e r
J a n u a r y  1, 19 9 0
p a g e  s i x  of s e v e n  p a g e s



5. F i n a l l y ,  s t a t e  p i l o t s  s h o u l d  b e  l e g a l  r e s i d e n t s  of A l a s k a .  In 
m a n y ,  m a n y  c a s e s  t h e y  a r e  n o t .  If o n e  b e l i e v e s  as I do t h a t  t h e  
s t a t e  p i l o t  l i c e n s e  confers, o n  t h e  i n d i v i d u a l  s p e c i a l  o b l i g a t i o n s  
a n d  r e s p o n s i b i l i t i e s  to th e  s t a t e  t h e n  it f o l l o w s  th at  a l i c e n s e e  

s h o u l d  l i v e  here.

T h e  p r o b l e m s  I h a v e  o u t l i n e d  a r e  r e a l ,  G o v e r n o r .  A l a s k a ' s  s y s t e m  
o f m a n d a t o r y  s t a t e  p i l o t a g e  is in  t r o u b l e .  I u r g e  y o u  a n d  y o u r  
s t a f f  t o  e x a m i n e  the  p r o b l e m s  a n d  f i n d  s o l u t i o n s .  If  I c a n  h e l p  in 
a n y  w a y  I w i l l  g l a d l y  do so. T h a n k  y o u  f o r  l o o k i n g  at t h i s  

c r i t i c a l  i s s u e .

S i n c e r e l y  y o u r s ,

G o v e r n o r  S t e v e  C o w p e r
J a n u a r y  1, 1990
p a g e  s e v e n  of s e v e n  p a g e s



M a r c h  21, 1990

C a p t a i n  W. E. M u r p h y  
P . O .  B o x  597 

H o m e r ,  A K  9 9 6 0 3

D e a r  C a p t a i n  M u r p h y :

T h a n k  y o u  f o r  y o u r  t h o u g h t f u l  l e t t e r  c o n c e r n i n g  m a r i n e  
p i l o t a g e  in  A l a s k a .  T h e  i s s u e s  y o u  r a i s e  a r e  o f  d e f i n i t e  

c o n c e r n  to me. T h e y  a r e  a l s o  i s s u e s  t h a t  s h o u l d  be  f u l l y  

a d d r e s s e d  b y  b o t h  t h e  E x e c u t i v e  a n d  L e g i s l a t i v e  B r a n c h e s .
A s  y o u  knoy/, t h e  B o a r d  o f  M a r i n e  P i l o t s  is u p  f o r  s u n s e t  
r e v i e w  n e x t  y e a r .  I t  a p p e a r s  to m e ’ t h a t  t h e  u p c o m i n g  s u n s e t  
r e v i e w  p r o c e s s  w i l l  p r o v i d e  t h e  S t a t e  w i t h  t h e  f o r u m  it 
n e e d s  t o  e x p l o r e  t h e  m a t t e r s  y o u  h a v e  r a i s e d .

I n  p r e p a r a t i o n  f o r  t h a t  p r o c e s s ,  I h a v e  i n s t r u c t e d  M a r y  
H a l l o r a n ,  D i r e c t o r  o f  P o l i c y  in m y  O f f i c e  o f  M a n a g e m e n t  a n d  

B u d g e t ,  to c o o r d i n a t e  w o r k  o n  t h i s  i s s u e  d u r i n g  the  i n t e r i m .  

Y o u r  l e t t e r  c l e a r l y  s u g g e s t s  t h a t  t h e  a d m i n i s t r a t i o n  n e e d s  

to  g e t  u p  to s p e e d  o n  p i l o t i n g  i s s u e s  n a t i o n w i d e ,  a n d  
D i v i s i o n  o f  P o l i c y  r e s e a r c h  s t a f f  w i l l  b e  m o s t  h e l p f u l  in  
e x p l o r i n g  th e  p o t e n t i a l  i m p l i c a t i o n s  o f  t h e  d i r e c t i o n  y o u  

s e e  p i l o t i n g  r e g u l a t i o n  t a k i n g  i n  A l a s k a .

A s  p a r t  o f  t h a t  w o r k ,  t h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  

E c o n o m i c  D e v e l o p m e n t ,  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g ,  

w i l l  l o o k  c l o s e l y  a t  o t h e r  p i l o t  l i c e n s i n g  b o a r d s ,  r e p o r t  o n  
t h e  r e l a t i o n s h i p  b e t w e e n  t h o s e  s t a t e  b o a r d s  a n d  r e l a t e d  

p r i v a t e  p i l o t  a s s o c i a t i o n s  a n d  b e  p r e p a r e d  t o  o f f e r  
s u g g e s t i o n s  t h a t  a d d r e s s  the a n t i t r u s t  c o n c e r n s  t h a t  r e s u l t  

f r o m  t h e s e  c o n s i d e r a t i o n s .

F i n a l l y ,  th e D e p a r t m e n t  o f  L a w  w i l l  r e v i e w  t h e  l e g a l  

r a m i f i c a t i o n s  o f  i s s u e s  s u c h  as p i l o t  e x p e r i e n c e  a n d  
t r a i n i n g  in l i g h t  o f  m y  c o n c e r n s  f o r  t h e  p r o t e c t i o n  o f  b o t h  
o u r  e n v i r o n m e n t  a n d  A l a s k a ' s  i m p o r t a n t  r e n e w a b l e  r e s o u r c e s .

W e  w i l l  k e e p  t h e  B o a r d  o f  M a r i n e  P i l o t s  a p p r i s e d  o f  o u r  

p r o g r e s s .  I h a v e  a l s o  a s k e d  t h a t  t h e s e  a g e n c i e s  s e e k  th e  
a d v i c e  a n d  c o m m e n t  o f  th e s t a t e ' s  p i l o t i n g  a n d  s h i p p i n g  
i n t e r e s t s  d u r i n g  t h i s  p r o c e s s .



:

C a p t a i n  W. E. M u r p h y

B v  i n v o l v i n g  a l l  i n t e r e s t e d  p a r t i e s ,  I f e e l  c o n f i d e n t  t h a t  
t h e  a d m i n i s t r a t i o n  w i l l  b e  in a g o o d  p o s i t i o n  t o  f o c u s  
l e g i s l a t i v e  a t t e n t i o n  o n  t h o s e  a r e a s  o f  p i l o t i n g  r e g u l a t i o n  
i n  A l a s k a  t h a t  w e  b e l i e v e  n e e d  p u b l i c  d e b a t e  a n d  p e r h a p s  

s i g n i f i c a n t  c h a n g e .

T h a n k  y o u  f o r  t a k i n g  t h e  t i m e  

a t t e n t i o n .  I s h a r e  y o u r  c o n e  

p o o r l y  t r a i n e d  a n d  i n e x p e r i e  
h a v e  m y  c o m m i t m e n t  t o  t h o r o u

arin g t h i s  m a t t e r  to m y  
jr th e r e p e r c u s s i o n s  o f  a 

)t c o r p s ,  a n d  y o u  

,m a t t e r .

c c : A t t o r n e y  G e n e r a l  D o u g  B a i l y  l /  /  
C o m m i s s i o n e r  L a r r y  M e r c u l ' i e f f  ^L a r r y
B o a r d  o f  M a r i n e  P i l o t s  M e m b e r s  

M a r y  H a l l o r a n  
R a n d a l l  B u r n s

m
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D ivision of Policy, M ay 25, 1990



R IC H A R D  W. K U R R U S  *
RAUL O. M IR C H N C n  t  
R C T C R  N. K V R O S  0  
J O H N  R. MCKAY * t

• ALSO AOMITTCO IN MASSACHUSETTS f ALSO AOMITTCO IN VIAOINIA• ALSO AOMITTCO IN MAlNC• ALSO AOMITTCO IN NCW VOHK
May 25, 1990

Ms. Ma ry  Lou Ma dd en  
O ff i ce  of the G o v e r n o r  
Sta te of A laska 
P.O. Box AD 
Juneau, A l a s k a  99811

De ar Ms. Madden:

I am General Co un se l to the A m e r i c a n  Pilots' A s so c i a t i o n  

(APA). C a pt ai n  Pat Neely, Pr esident  of the APA, has been p a r­

ticip at in g  in the Xth Congress' of the In te rnational Maritime 

Pi lots A s s o c i a t i o n  in Israel for most of this month. He has 

as ked me to respond to yo ur  letter to him of May 2, 1990.

The fo ll owing i n f or m at io n  and c o m m e n t a r y  is add ressed to the 

q u e s t i o n s  raised in yo ur letter and is organiz ed  and pr esented in 

the same o r d e r  as the qu estions.

1. Entry Level Re qu ir ements.

A l a s k a ' s  re q ui re ments are n ot e wo r th y  in that the entry level 

r e qu i r e m e n t s  and the r e qu ir e m e n t s  for o b t a i n i n g  a full state p i­

lot's li cense are the same. In o th e r words, there is no sign i fi ca n t 

tra in in g required. To my knowledge, no o t he r state grants pilot 

l icense s wi t ho u t some p re -l i c e n s e  training p r og ra m  tailored to the 

needs and c o nd it i on s  of the p ar t i c u l a r  areas for which licenses

o r  *  *■ j i  0FFICE„0FJ C u r w A .  &  J C u v J u w  &

S d  @ *cfleAAtorut/ f(oo*/uuia&aJV

m s  J /L * *  j V M  MAY 2 81990
2 0 0 0 7
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TLX-YWX 9100011110 (U5LAW  w a s h )



'mejo

M s . M a r y  L o u  M a d d e n
M ay 25 , 19 9 0
P a g e  Tw o

a r e  g i v e n .  In t h a t  r e s p e c t ,  I b e l i e v e  t h a t  A l a s k a ' s  r e q u i r e m e n t s  

for o b t a i n i n g  a s t a t e  p i l o t  l i c e n s e  a r e  the l o w e s t  a n d  l e a s t  

s t r i n g e n t  of an y s t a t e ' s  r e q u i r e m e n t s  at the p r e s e n t  time.

T h e  e x i s t i n g  e n t r y  l e v e l  r e q u i r e m e n t s  of  A l a s k a  la w d o  no t 

a p p r o x i m a t e  a p r e - l i c e n s e  t r a i n i n g  p r o g r a m .  A  f e d e r a l  p i l o t  

l i c e n s e  is n o t  a s u b s t i t u t e  f o r  a t r a i n i n g  p r o g r a m .  In a l l  o t h e r  

s t a t e s ,  it is e i t h e r  a p r e c o n d i t i o n  f o r  a d m i s s i o n  to a t r a i n i n g  

p r o g r a m  o r  is o n e  of t h e  i n i t i a l  s t e p s  in the p r o g r a m .  U n l i k e  

t h e  t y p i c a l  s t a t e  p i l o t  l i c e n s e ,  a f e d e r a l  p i l o t  l i c e n s e  m a y  be 

o b t a i n e d -  w i t h o u t  a n y  p r i o r  t r a i n i n g  o r  s e r v i c e  as a p i l o t .

A l a s k a ' s  r e q u i r e m e n t  of 10 d o c k i n g  a n d  u n d o c k i n g  jo bs  u n d e r  

t he  s u p e r v i s i o n  of a s t a t e  p i l o t  is a s i m i l a r l y  i n a d e q u a t e  a l t e r ­

n a t i v e  to a t r a i n i n g  p r o g r a m .  T r a i n e e  p i l o t s  in o t h e r  s t a t e s  

m a k e  h u n d r e d s  a n d ,  u n d e r  s o m e  p r o g r a m s t h o u s a n d s  o f  t r i p s  w i t h  

i n s t r u c t i n g  s t a t e  p i l o t s  b e f o r e  th ey  c a n  r e c e i v e  a f u l l  s t a t e  

l i c e n s e .  N o t  o n l y  is the 10 r e q u i r e d  j o b s  a r e l a t i v e l y  m i n i m a l  

n u m b e r  of s u c h  j o b s ,  b u t  a s i m p l e  r e q u i r e m e n t  f o r  a s p e c i f i e d  

n u m b e r  o f  j o b s  o r  t r i p s  l a c k s  a n y  a s s u r a n c e  o f  the e d u c a t i o n a l  

c o n t e n t  a n d  i n s t r u c t i o n a l  v a l u e  of t he a s s i g n m e n t s .  A l t h o u g h  I 

a m  c o n f i d e n t  t h a t  a s u p e r v i s i n g  s t a t e  p i l o t  w o u l d  t a k e  h i s  

i n s t r u c t i o n a l  d u t i e s  s e r i o u s l y ,  s u c h  j o b s  s h o u l d  be p a r t  of an 

e s t a b l i s h e d  t r a i n i n g  p r o g r a m .



2. P r e - L i c e n s e  T r a i n i n g .

A) N e e d .

A  d i s t i n g u i s h i n g  f e a t u r e  of the s t a t e  p i l o t a g e  s y s t e m  in 

t h i s  c o u n t r y  is t h a t  in a l m o s t  a l l  c a s e s ,  p i l o t s  l e a r n  t h e i r  c r a f t  

u n d e r  the  t u t e l a g e  of m a s t e r  p i l o t s .  T h i s  is i n t e g r a l  to the 

s t a t u s  a n d  f u n c t i o n  of a a s t a t e - l i c e n s e d  p i l o t ,  w h i c h  is s i g n i­

f i c a n t l y  d i f f e r e n t  t h a n  t h e  s t a t u s  an d  f u n c t i o n  of s o m e o n e  w i t h  

o n l y  a f e d e r a l  p i l o t  l i c e n s e .

S t a t e  p i l o t s  are , a n d  s h o u l d  a l w a y s  be, i n d e p e n d e n t  of the 

o w n e r s ,  o p e r a t o r s  a n d  a g e n t s  of t he  s h i p s  o n  w h i c h  t h e y  p r o v i d e  

p i l o t a g e  s e r v i c e s .  T h e y  s e r v e  a n d  p r o t e c t  the i n t e r e s t s  of the 

s t a t e ,  n o t  t h e  s h i p o w n e r .  S t a t e  p i l o t s  m u s t  be e x p e r t s  in n a v i­

g a t i o n  and in h a n d l i n g  t h e  d i f f e r e n t  t y p e s  a n d  s i z e s  of s h i p s  

l i k e l y  to b e  e n c o u n t e r e d .  S t a t e  p i l o t s  m u s t  k n o w  h o w  to h a n d l e  

t h e m s e l v e s  o n  t h e  b r i d g e  of a sh i p ,  o f t e n  a m o n g  c r e w  m e m b e r s  w h o m  

t h e y  h a v e  n e v e r  m e t  b e f o r e .  F i n a l l y ,  s t a t e  p i l o t s  m u s t  h a v e  a 

d e t a i l e d  f a m i l i a r i t y  w i t h  the  l o c a l  w a t e r s  an d  th e v a r i o u s  c o n­

d i t i o n s  a n d  f a c t o r s  th at  a f f e c t  n a v i g a t i o n  in the a r e a  c o v e r e d  

by t h e i r  l i c e n s e .

T h e s e  s k i l l s  and r e s p o n s i b i l i t i e s  c a n  o n l y  be l e a r n e d  

t h r o u g h  l o c a l i t y - s p e c i f i c  p i l o t  t r a i n i n g  p r o g r a m s .  N o  m a t t e r  h o w  

m u c h  s e a  s e r v i c e  an  i n d i v i d u a l  m a y  h a v e ,  n o  m a t t e r  h o w  m a n y  t i m e s  

a n i n d i v i d u a l  m a y  h a v e  t r a n s i t e d  a p a r t i c u l a r  b o d y  of w a t e r  w h i l e
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a m e m b e r  of a s h i p ' s  c r e w ,  a n d  n o  m a t t e r  h o w  l o n g  a n  i n d i v i d u a l  

m a y  h a v e  h a d  a f e d e r a l  p i l o t  l i c e n s e  f o r  t h a t  b o d y  of w a t e r ,  the 

i n d i v i d u a l  s h o u l d  n ot  be a l l o w e d  to w a l k  i n t o  a l i c e n s i n g  o f f i c e  

a n d  be g i v e n  a s t a t e  p i l o t  l i c e n s e .

D) L e g a l  A u t h o r i t y  a n d  P o l i c y  C o n s i d e r a t i o n s .

Y o u r  l e t t e r  s u g g e s t s  t h a t  t h e r e  m a y  be s o m e  c o n c e r n  that  a 

r e q u i r e m e n t  f o r  p r e - l i c e n s e  t r a i n i n g  m a y  p o s e  i l l e g a l  o r  i n a p p r o­

p r i a t e  r e s t r a i n t s  o n  e n t r y  i n t o  th e p i l o t a g e  p r o f e s s i o n .  S u c h  a 

c o n c e r n  is u n w a r r a n t e d .

It is w e l l  e s t a b l i s h e d  that , as a l e g a l  m a t t e r ,  a s t a t e  ma y  

l i m i t  the r i g h t  t o  p i l o t  v e s s e l s  s u b j e c t  to s t a t e  j u r i s d i c t i o n  

to i n d i v i d u a l s  w h o  h a v e  b e e n  l i c e n s e d  by the s t a t e .  T o  do  so 

d o e s  n o t  v i o l a t e  e i t h e r  t he U n i t e d  S t a t e s  C o n s t i t u t i o n  o r  the 

f e d e r a l  a n t i t r u s t  la w s .  O l s e n  v. S m i t h , 19 5 U.S. 332, 49 L. Ed. 

224 ( 1 9 0 4 ) .  F u r t h e r ,  a s t a t e  h a s  c o n s i d e r a b l e  d i s c r e t i o n  u n d e r  

its  l i c e n s i n g  a u t h o r i t y  in r e s t r i c t i n g  t h e  n u m b e r  of l i c e n s e s  

i s s u e d ,  in e s t a b l i s h i n g  t r a i n i n g  r e q u i r e m e n t s  a n d  in s e l e c t i n g  

i n d i v i d u a l s  f o r  t r a i n i n g  —  n o t w i t h s t a n d i n g  th e f a c t  t h a t  s u c h  

f e a t u r e s  of p i l o t a g e  r e g u l a t i o n  n e c e s s a r i l y  r e s t r a i n  e n t r y  i n t o  

t h e  p r o f e s s i o n .  K o t c h ,  et al. v. B o a r d  of R i v e r  P o r t  P i l o t  

C o m m i s s i o n e r s  f o r  the P o r t  o f  N e w  O r l e a n s ,  et  a l . , 330 U.S.  552,

91 L . E d .  1 09 3 ( 1 9 4 7) ;  B r e c h t e l ,  et al. v. D o a r d  of E x a m i n e r s  of
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B a r  P i l o t s  £o r  the Po rt  of N e w  O r l e a n s , 230  F . S u p p .  18 (E.D. La. 

1964).

Of c o u r s e ,  w h a t  a s t a t e  m a y  l e g a l l y  d o  a n d  w h a t  it s h o u l d  d o  

a r e  two d i f f e r e n t  m a t t e r s .  E v e n  w i t h o u t  c o n s i d e r i n g  th e  l a t i t u d e  

of s t a t e  l e ga l a u t h o r i t y ,  h o w e v e r ,  it is g e n e r a l l y  a c c e p t e d  t h a t  

it is e n t i r e l y  a p p r o p r i a t e  f o r  a s t a t e  to s e t  u p  t r a i n i n g  o r  

a p p r e n t i c e s h i p  p r o g r a m s  d e s i g n e d  to a s s u r e ,  as  m u c h  as p o s s i b l e ,  

t h a t  o n l y  c o m p e t e n t ,  k n o w l e d g e a b l e  p e r s o n s  a r e  i s s u e d  p i l o t  

l i c e n s e s .  I a m  a w a r e  of n o  r e c e n t  i n s t a n c e  in w h i c h  a s t a t e ' s  

p r e - l i c e n s e  t r a i n i n g  r e q u i r e m e n t  h a s  b e e n  a t t a c k e d  o n  the 

g r o u n d  t h a t  it u n f a i r l y  r e s t r i c t s  e n t r y  i n t o  the p r o f e s s i o n .

T o  be s u r e ,  t h e r e  h a v e  b e e n  c o m p l a i n t s  o n  s o m e  o c c a s i o n s  

t h a t  the m e t h o d  of s e l e c t i n g  i n d i v i d u a l s  f or  c e r t a i n  t r a i n i n g  

p r o g r a m s  is u n f a i r  or  i l l e g a l .  I d o  no t  k n o w  of a n y  s u c c e s s f u l  

l e g a l  c h a l l e n g e s  of t h a t  s o rt , h o w e v e r .  I n d e e d ,  b o t h  th e K o t c h  

a n d  B r e c h t e l  c a s e s  u p h e l d  a t r a i n i n g  a n d  l i c e n s i n g  s y s t e m  that, 

a c c o r d i n g  to the p l a i n t i f f s '  a l l e g a t i o n s ,  l i m i t e d  p i l o t  l i c e n s e s  

to r e l a t i v e s  a n d  o t h e r  p e r s o n s  a c c e p t a b l e  to e x i s t i n g  s t a t e  

p i l o t s .

T h e  s t a t e s  r e g u l a t e  e n t r y  into t h e i r  t r a i n i n g  p r o g r a m s  

in a v a r i e t y  of w a y s .  S o m e  s t a t e s  h a v e  a c o m p e t i t i v e  e x a m  

p r o c e d u r e ;  s o m e  r e l y  o n  a s c r e e n i n g  p r o c e s s  t h a t  is c o m p e t i t i v e  

bu t  d o e s  not  i n v o l v e  an e x a m i n a t i o n .  In m a n y  s t a t e s ,  the p i l o t s
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h a v e  a r o l e ,  of v a r y i n g  d e g r e e s ,  in t he s e l e c t i o n  of t r a i n e e s ;  

in o t h e r  s t a t e s ,  p i l o t s  a r e  e x c l u d e d  f r o m  t h e  s e l e c t i o n  p r o c e s s .  

A l l  s t a t e s  h a v e  c e r t a i n  s t a t e d  e l i g i b i l i t y  r e q u i r e m e n t s  for  

a p p l i c a n t s .

T h e r e  is n o  o n e  t r a i n i n g  p r o g r a m  o r . s e l e c t i o n  p r o c e s s  t h a t  

the  A P A  e n d o r s e s  as th e b e s t  o r  m o s t  e f f e c t i v e  a n d  f a ir . E a c h  

s t a t e ' s  r e q u i r e m e n t s  s h o u l d  be b a s e d  on the p a r t i c u l a r  n e e d s  of 

t h a t  s t a t e .  In g e n e r a l ,  w e  w o u l d  r e c o m m e n d  t h a t  a t r a i n i n g  a n d  

l i c e n s i n g  p r o g r a m  s a t i s f y  t w o  c r i t e r i a .  F i r s t ,  t h e  p r o g r a m  

s h o u l d  n o t  d i s c r i m i n a t e  e i t h e r  f o r  o r  a g a i n s t  a n y  i n d i v i d u a l  o r  

c l a s s  on  the  b a s i s  of r a c e  o r  g e n d e r .  S e c o n d ,  the r e q u i r e m e n t s  

of t h e  p r o g r a m  s h o u l d  be c o n c e r n e d  s o l e l y  w i t h  a c h i e v i n g  the 

p r i m a r y  o b j e c t i v e  of s t a t e  p i l o t a g e  r e g u l a t i o n ,  w h i c h  the C o u r t  

in K o t c h  s t a t e d ,  "is t o  s e c u r e  f o r  t h e  S t a t e  a n d  o t h e r s  i n t e r e s t e d  

t h e  s a f e s t  a n d  m o s t  e f f i c i e n t l y  o p e r a t e d  p i l o t a g e  s y s t e m  o b t a i n ­

a b l e . "  In m y  o p i n i o n ,  it w o u l d  b e  a s e r i o u s  m i s t a k e  f o r  a s t a t e  

t o  a l l o w  o t h e r  f a c t o r s  u n r e l a t e d  to t h a t  o b j e c t i v e  to d i c t a t e  a 

t r a i n i n g  a n d  s e l e c t i o n  p r o c e s s .  F o r  e x a m p l e ,  I d o  n o t  b e l i e v e  

t h a t  c r e a t i n g  e m p l o y m e n t  o p p o r t u n i t i e s  o r  e n c o u r a g i n g  c o m p e t i t i o n  

a r e  a p p r o p r i a t e  o r  p r u d e n t  g o a l s  of t h i s  a s p e c t  of p i l o t a g e  

r e g u l a t i o n .
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C) L e g a l  S t a t u s .

S o m e  t r a i n i n g  p r o g r a m s  a r e  s e t  o u t  in d e t a i l  in the s t a t e  

p i l o t a g e  s t a t u t e .  A n  e x a m p l e  w o u l d  be th e F l o r i d a  t r a i n i n g  a n d  

l i c e n s e  e l i g i b i l i t y  r e g u i r e m e n t s , w h i c h  a r e  p r o v i d e d  in F l a .  S t a t .  

A n n .  §§310.071 - 3 1 0 . 0 8 1  (W es t  19 89). In o t h e r  s t a t e s ,  t h e  s t a t u t e  

d i r e c t s  the P i l o t  C o r n m is s s io n o r  B o a r d  o r  s o m e  o t h e r  l i c e n s i n g  

b o d y  to p r e s c r i b e  by  r e g u l a t i o n  t r a i n i n g  a n d  l i c e n s i n g  c r i t e r i a .

S e e , e . g . , C a l . H a r b .  & W a v .  C o d e ,  §1171.5 ( W e s t  1990 ) (Sa n F r a n­

c i s c o  B a y  p i l o t s ) .  F i n a l l y ,  in s o m e  s t a t e s ,  the p i l o t  a s s o c i a t i o n s  

d e v e l o p  the t r a i n i n g  p r o g r a m s ,  w h i c h  a r e  t h e n  s u b m i t t e d  to the 

l i c e n s i n g  b o d y  for a p p r o v a l  a n d  a d o p t i o n  as the o f f i c i a l  t r a i n i n g  

p r o g r a m s  r e q u i r e d  by t he  s t a t e .  N e w  Y o r k  a n d  P e n n s y l v a n i a  a re  

e x a m p l e s  of s u c h  s t a t e s .

In al l  s t a t e s ,  p i l o t s  h a v e  a r o l e  in t he t r a i n i n g  p r o c e s s ,  

m o s t  c o m m o n l y  as i n s t r u c t o r s  o n  t r a i n i n g  tr i p s .  In t h a t  c a p ­

a c i t y ,  t h e  p i l o t  not o n l y  i n s t r u c t s  the t r a i n e e  d u r i n g  t h e  tr ip  

b u t  a l s o  r e c o r d s  the t r i p ,  o f t e n  w i t h  c o m m e n t s  o n  t he  i n s t r u c­

t i o n a l  c o n t e n t  of the t r i p  an d  o n  th e  t r a i n e e ' s  p e r f o r m a n c e .

In a d m i n i s t e r i n g  t r a i n i n g  p r o g r a m s ,  p i l o t s  a n d  p i l o t  a s s o c ­

i a t i o n s  act as i n s t r u m e n t a l i t i e s  of the s t a t e .  It m u s t  a l w a y s  

be u n d e r s t o o d  t h a t  the s t a t e  i s s u e s  t he l i c e n s e  and,  by  d o i n g  so, 

c e r t i f i e s  t h a t  t h e  t r a i n e e / a p p l i c a n t  h a s  m e t  the t r a i n i n g  r e q u i r e­

m e n t s  a n d  p o s s e s s e s  t h e  o t h e r  n e c e s s a r y  q u a l i f i c a t i o n s  fo r  the



'L tfu jfx u A ' &

Ms. M a r y  Lou M a d d e n  
M a y  25, 1 9 9 0  

P a g e  E i g h t

l i c e n s e .  T h a t  u n d e r s t a n d i n g  is r e l e v a n t  to y o u r  q u e s t i o n  r e g a r d  

in g  p o s s i b l e  l i a b i l i t y  c o n c e r n s  of p i l o t  a s s o c i a t i o n s .

D) T y p e s  of P r o g r a m s .

A p p r e n t i c e s h i p  o r  t r a i n i n g  p r o g r a m s  v a r y  c o n s i d e r a b l y  f r o m  

s t a t e  to s t a t e .  T h e r e  a r e  tw o  g e n e r a l  m o d e l s ,  h o w e v e r .

M o s t  of the E a s t  C o a s t  s t a t e s  h a v e  l e n g t h y  a p p r e n t i c e s h i p /  

d e p u t y  p i l o t  p r o g r a m s .  P r i o r  s e a  s e r v i c e  o r  e q u i v a l e n t  s e r v i c e  

o n  a tug u n d e r  a f e d e r a l  l i c e n s e  is g e n e r a l l y  not r e q u i r e d  f o r  

e n t r y  i n t o  the a p p r e n t i c e s h i p  p r o g r a m .  S e r v i c e  o n  s h i p s  or  t u g s  

w i t h  o r  w i t h o u t  a l i c e n s e  is t y p i c a l l y  a c c e p t e d  in l i e u  of an 

o t h e r w i s e  r e q u i r e d  d e g r e e  f r o m  c o l l e g e  o r  a m a r i t i m e  s c h o o l ,  

h o w e v e r ,  a n d ,  i n  fact, m a n y  a p p r e n t i c e s  h a v e  b o t h  p r i o r  s e r v i c e  

a n d  a d e g r e e .  T h e s e  a p p r e n t i c e s h i p  p r o g r a m s  r e c e i v e  a p p r o v a l  

f r o m  t h e  C o a s t  G u a r d  s o  t h a t  t i m e  s p e n t  in t h e  p r o g r a m  m a y  be 

a c c e p t e d  in l i e u  o f  l i c e n s e d  s e r v i c e  fo r  p u r p o s e s  of q u a l i f y i n g  

f o r  a f e d e r a l  p i l o t  l i c e n s e .  T h e  p r o g r a m s  f e a t u r e  c l a s s r o o m  a n d  

s h i p b o a r d  i n s t r u c t i o n  in g e n e r a l  s h i p h a n d l i n g  a n d  n a v i g a t i o n  a n d  

in l o c a l  c o n d i t i o n s  an d r e q u i r e m e n t s .

F o l l o w i n g  c o m p l e t i o n  of t he  a p p r e n t i c e s h i p  p r o g r a m ,  w h i c h  

m a y  l a s t  b e t w e e n  t w o  a n d  s i x  y e a r s ,  a t r a i n e e  b e c o m e s  a d e p u t y  

p i l o t  a n d  is i s s u e d  a l i m i t e d  s t a t e  l i c e n s e .  T h e  d e p u t y  t h e n  

is p e r m i t t e d  to p i l o t  s h i p s  w i t h i n  t h e  s i z e  l i m i t s  an d o t h e r
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c o n d i t i o n s  of th e l i c e n s e .  D u r i n g  t h i s  p e r i o d ,  t h e  d e p u t y  a l s o  

m a k e s  m a n y  t r i p s  o n  l a r g e r  s h i p s ,  r e c e i v i n g  " h a n d s - o n "  e x p e r i e n c e  

u n d e r  t h e  s u p e r v i s i o n  of a f u l l  l i c e n s e d  p i l o t .  L i m i t s  o n  the 

d e p u t y ' s  l i c e n s e  a r e  r e m o v e d  o n  a g r a d u a l ,  s t e p - b y - s t e p  p r o g r e s­

s i o n  b a s e d  o n  th e  p e r i o d  of tim e o r the n u m b e r  of s u c h  trios.

T h e  d e p u t y  p i l o t  p e r i o d  m a y  l a s t  f r o m  t w o  to f o u r  y e a r s  at the 

and of w h i c h  the t r a i n e e  is e l i g i b l e  f o r  a f u l l  p i l o t  l i c e n s e .

M o s t  s t a t e s  outside, o f  t he E a s t  C o a s t  r e q u i r e  l i c e n s e d  

s e r v i c e  o n  s h i p s  o r  tugs, a n d  u s u a l l y  a f e d e r a l  p i l o t  l i c e n s e ,  

fo r  e n t r y  i n t o  t h e i r  t r a i n i n g  p r o g r a m s .  A s  a r e s u l t ,  t h e i r  

t r a i n i n g  p r o g r a m s  a r e  of s h o r t e r  d u r a t i o n .  B e c a u s e  t he  t r a i n e e s  

e n t e r i n g  s u c h  p r o g r a m s  h a v e  e x p e r i e n c e  in s h i p h a n d l i n g  a n d  

g e n e r a l  n a v i g a t i o n  r e q u i r e m e n t s ,  m u c h  of the c u r r i c u l u m  of the 

t y p i c a l  E a s t  C o a s t  a p p r e n t i c e s h i p  p r o g r a m  is n o t  n e c e s s a r y .

R a t h e r ,  t h e s e  o t h e r  p r o g r a m s  c o n c e n t r a t e  on  t h e  d e v e l o p m e n t  of 

l o c a l  k n o w l e d g e  a n d  the  p i l o t a g e  s k i l l s  r e q u i r e d  in t h e  p a r t i c u l a r  

a r e a .  G e n e r a l l y ,  t h e r e  is a p u r e l y  i n s t r u c t i o n a l  p e r i o d  of 

b e t w e e n  s i x  m o n t h s  a n d  a y e a r  f o l l o w e d  by a d e p u t y  p i l o t  p e r i o d  

of h a n d s - o n  t r a i n i n g  a n d  l i m i t e d  b u t  p r o g r e s s i v e l y  b r o a d e r  p i l o t -  

a g e  a u t h o r i t y .  T r a i n e e s  in t h e s e  p r o g r a m s  a r e  u s u a l l y  r e f e r r e d  

to as d e p u t i e s  t h r o u g h o u t  the p r o c e s s  a n d  u n t i l  they  r e c e i v e  a 

f u l l  p i l o t  l i c e n s e .
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3. C o n t i n u i n g  E d u c a t i o n .

Y o u  a r e  c o r r e c t  t h a t  t h e  e m p h a s i s  o n  c o n t i n u i n g  e d u c a t i o n  

is a n a t i o n a l  tr e n d .  A l t h o u g h  I h a v e  h e a r d ,  as y o u  h a v e ,  t h a t  

C a l i f o r n i a  a n d  W a s h i n g t o n  m a y  be c o n s i d e r i n g  m a n d a t o r y  c o n t i n u i n g  

e d u c a t i o n  f o r  s t a t e - l i c e n s e d  p i l o t s ,  I a m  n o t  s u f f i c i e n t l y  f a m i l­

i a r  w i t h  t h o s e  p l a n s  to c o m m e n t  o n  them.

T h e  C o a s t  G u a r d  h a s  r e q u i r e d  p e r i o d i c  r e c e r t i f i c a t i o n  of 

R a d a r  O b s e r v e r  s t a t u s  f o r  f e d e r a l  p i l o t  l i c e n s e s  f o r  s e v e r a l  

y e a r s  a n d  h a s  r e c e n t l y  p r o p o s e d  a d d i n g  t r a i n i n g  in A u t o m a t i c  

R a d a r  P l o t t i n g  A i d s  (ARPA) t o  tne q u a l i f y i n g  c o u r s e s  l e a d i n g  to 

c e r t i f i c a t e s  o f  R a d a r  O b s e r v e r .  S t a t e  p i l o t s ,  al l of w h o m  h a v e  

f e d e r a l  p i l o t  l i c e n s e s ,  m u s t ,  of c o u r s e ,  ta ke  t h os e u r s e s  and 

c o m p l y  w i t h  t h a t  c o n t i n i n g  e d u c a t i o n  r e q u i r e m e n t .  In a d d i t i o n ,  

m a n y  s t a t e  p i l o t  a s s o c i a t i o n s  h a v e  h a d  t h e i r  o w n  c o n t i n u i n g  

e d u c a t i o n  p r o g r a m s  f o r  s o m e  tim e.  T h o s e  p r o g r a m s  h a v e  i n c l u d e d  

p e r i o d i c  s h i p  s i m u l a t o r  c o u r s e s  an d p a r t i c i p a t i o n  in s h i p h a n d l i n g  

s c h o o l s ,  m o s t  n o t a b l y  t he o n e  in G r e n o b l e ,  F r a n c e .  P i l o t  p a r t i c­

i p a t i o n  in a s s o c i a t i o n  p r o g r a m s  is v o l u n t a r y .  T h e  a s s o c i a t i o n ' s  

r o l e  is to d i s s e m i n a t e  i n f o r m a t i o n  a b o u t  the a v a i l a b l e  c o u r s e s  

a n d  s c h o o l  p r o g r a m s  a n d  to p a y  a l l  o r  s o m e  of the c o s t s  a nd  

e x p e n s e s  f o r  s o m e  a g r e e d  n u m b e r  of p i l o t s  p e r  ye a r .

E v e n  w i t h  the c u r r e n t  t r e n d  e m p h a s i z i n g  c o n t i n u i n g  e d u c a­

t i o n  for p i l o t s  an d  o t h e r  l i c e n s e d  m a r i n e r s ,  t h e r e  r e m a i n s  a
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c o n s i d e r a b l e  a m o u n t  of d i s a g r e e m e n t  w i t h i n  t h e  m a r i t i m e  c o m m u n i t y  

o v e r  t h e  v a l u e  of s i m u l a t o r  c o u r s e s  a n d  s h i p h a n d l i n g  s c h o o l s  

f o r  c o n t i n u i n g  e d u c a t i o n .  W i t h o u t  t a k i n g  s i d e s  in t h a t  d i s p u t e ,

I b e l i e v e  t h a t  it is s a f e  to s a y  t h a t  t h e  v a l u e  is n o t  t h e  s a m e  

f o r  a l l  p i l o t s .  S o m e  p i l o t a g e  a r e a s  a r e  not c o v e r e d  by any 

s i m u l a t o r  p r o g r a m .  S o m e  m a y  n e v e r  be b e c a u s e  o f  the d i f f i c u l t y  

of r e p l i c a t i n g  t h e  c o n d i t i o n s  of th e  a r e a s .  S o m e  p i l o t a g e  

t a s k s  a r e  n o t  a p p r o x i m a t e d  in a n y  s i m u l a t o r  e x e r c i s e  o r  s h i p -  

h a n d l i n g  m o d e l .

T h e  e x p a n s i o n  of c o n t i n u i n g  e d u c a t i o n  f o r  t h e  p i l o t a g e  

p r o f e s s i o n  is t h e r e f o r e  l i m i t e d  by the a v a i l a b i l i t y  a n d  u t i l i t y  

of i n s t r u c t i o n a l  p r o g r a m s  a n d  e x e r c i s e s .  A  s t a t e  tha t w o u l d  

w a n t  to e s t a b l i s h  c o n t i n u i n g  e d u c a t i o n  r e q u i r e m e n t s  s h o u l d  f i r s t  

c a r e f u l l y  e x a m i n e  w h a t  c o n t i n u i n g  e d u c a t i o n  is a v a i l a b l e  and 

w h a t  b e n e f i t s  it  m i g h t  p r o v i d e .  I t  h a s  b e e n  m y  e x p e r i e n c e  t h a t  

s t a t e  p i l o t s  h a v e  b e e n  in the f o r e f r o n t  of th e  m a r i t i m e  i n d u s t r y  

in e d u c a t i n g  t h e m s e l v e s  in t he  l a t e s t  c h a n g e s  in t e c h n o l o g y  a n d  

in p u r s u i n g  w a y s  to m a i n t a i n  a nd  i m p r o v e  t h e i r  s k i l l s .  F o r  

t h a t  r e a s o n ,  I w o u l d  c o n s i d e r  the p r i m a r y  b e n e f i t  of a s t a t e -  

m a n d a t e d  c o n t i n u i n g  e d u c a t i o n  p r o g r a m  to be to f o r m a l i z e  a n d  g i v e  

o f f i c i a l  s a n c t i o n  to w h a t  p i l o t s  t h e m s e l v e s  w o u l d  c o n s i d e r  a p p r o p ­

r i a t e .  I w o u l d  a l s o  s u p p o r t  s u c h  a p r o g r a m  if it w o u l d  f a c i l i t a t e  

i n c l u d i n g  the s u b s t a n t i a l  c o s t s  of c o n t i n u i n g  e d u c a t i o n  in the



o c c u r s  o r  a n  a l l e g a t i o n  of i n c o m p e t e n c e  o r  m i s c o n d u c t  is m a d e .

M y  o w n  p e r s o n a l  v i e w  is t h a t  p i l o t  b o a r d s  o r  o t h e r  b o d i e s  r e s p o n­

s i b l e  f o r  d i s c i p l i n i n g  p i l o t s  s h o u l d  be p a r t  of a s t a t e  a g e n c y  o r  

d e p a r t m e n t .  T h e  b e n e f i t  of t h a t  c o n n e c t i o n  is t h a t  the d i s c i p l i n ­

a r y  b o d y  w o u l d  h a v e  a c c e s s  to t h e  r e s o u r c e s  a n d  c a p a b i l i i e s  of t h e  

s t a t e  g o v e r n m e n t ,  s u c h  as  i n v e s t i g a t o r y  p e r s o n n e l  a n d  t e c h n o l o g y  

a n d  l e g a l  a s s i s t a n c e .  S o m e  p i l o t  d i s c i p l i n a r y  b o d i e s  s i m p l y  d o  

n o t  h a v e  o n  h a n d  o r  r e a d i l y  a v a i l a b l e  the e x p e r t i s e  o r  r e s o u r c e s  

to i n v e s t i g a t e  a c c i d e n t s  o r  to c o n d u c t  d i s c i p l i n a r y  p r o c e e d i n g s  

in a m e a n i n g f u l  f a s h i o n .  W h e r e  t h a t  is the c a s e ,  a c t i o n  is o f t e n  

t o o  s l o w ,  a n d  n e i t h e r  the s t a t e  n o r  the p i l o t  is w e l l  s e r v e d .

I h o p e  t h a t  t h i s  i n f o r m a t i o n  a n d  m y  c o m m e n t s  a r e  h e l p f u l .

T h e  A P A  i n t e n d s  to f o l l o w  w i t h  g r e a t  i n t e r e s t  A l a s k a ' s  r e v i e w  

o f  i ts  p i l o t a g e  s y s t e m .  If t h e r e  is a n y  a d d i t i o n a l  i n f o r m a t i o n  

o r  a s s i s t a n c e  t h a t  C a p t a i n  N e e l y  o r  I c a n  p r o v i d e ,  p l e a s e  d o  n o t  

h e s i t a t e  to ask.

Ms. Mary Lou M a dden
May 25, 1990
Page Thirteen

S i n c e r e l y ,

P a u l  G. K i r c h n e r

P G K / w m m

cc: C a p t a i n  P a t  J. N e e l y ,  Jr.
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t h e  p i l o t a g e  r a t e  ba se.

4. P i l o t  D i s c i p l i n e .

I d o  no t k n o w  o f an y s t a t e  d i s c i p l i n a r y  s y s t e m  t h a t  w o u l d  

a l l o w  for a m o r e  s p e e d y  r e m o v a l  o f  a n  i n c o m p e t e n t  p i l o t  tha n 

t h e  p o w e r  t h a t  y o u  d e s c r i b e  A l a s k a  h a s  to s u m m a r i l y  s u s p e n d  

a l i c e n s e  if it f i n d s  a c l e a r  a n d  p r e s e n t  d a n g e r  to h e a l t h  o r  

s a f e t y .  In fa ct , I d o  n o t  t h i n k  an y s t a t e  c o u l d  h a v e  a s y s t e m  

t h a t  w o u l d  b e  m o r e  s p e e d y  a n d  s t i l l  m e e t  m i n i m a l  d u e  p r o c e s s  

r e q u i r e m e n t s .  A  d a n g e r  in a s u m m a r y  s u s p e n s i o n  p r o c e d u r e  s u c h  

a s  t h e  o n e  A l a s k a  a n d  s o m e  o t h e r  s t a t e s  h a v e  is t h at , as a 

p r a c t i c a l  m a t t e r ,  t h e  d e c i s i o n  to s u s p e n d  t he  l i c e n s e  m a y  o f t e n  

b e  b a s e d  m o r e  o n  t h e  e x t e n t  o f  d a m a g e  a n d  l o s s  f r o m  the a c c i d e n t  

t h a n  o n  a n  o b j e c t i v e  r e v i e w  of t h e  l i c e n s e - h o l d e r 's c o n d u c t .

A  q u i c k ,  s u m m a r y  p r o c e d u r e  is m o r e  l i k e l y  t o  be i n f l u e n c e d  by 

p u b l i c  o p i n i o n  a n d  p o l i t i c a l  c o n s i d e r a t i o n s .  S p e e d  s h o u l d  n o t  

be t h e  o v e r r i d i n g  o b j e c t i v e  in d i s c i p l i n a r y  a c t i o n s .

T h e r e  are , h o w e v e r ,  c e r t a i n  f e a t u r e s  of a d i s c i p l i n a r y  

s y s t e m  t h a t  f a c i l i t a t e  p u r p o s i v e ,  f a i r  a c t i o n  t h a t  s e r v e s  the 

i n t e r e s t s  of the  s t a t e  a n d  p r o t e c t s  the r i g h t s  of the a c c u s e d .  

F o r  e x a m p l e ,  i n v e s t i g a t i v e  a n d  h e a r i n g  p r o c e d u r e s  s h o u l d  be 

c l e a r l y  e s t a b l i s h e d  a n d  p u b l i s h e d .  T h e  c a p a b i l i t y  to c o n d u c t  a 

d i s c i p l i n a r y  p r o c e d u r e  s h o u l d  be in p l a c e  b e f o r e  a n  a c c i d e n t
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S T R A T E G I C  P L A N N I N G

Dear Brad:
Thank you for taking the time to stop off in Ketchikan and visit 

with the SEAP Board members and myself on Sunset and overhaul of the 
Pilotage Act. Although somewhat disjointed in our enthusiasm to speak 
up, I feel the presentat ion covered all of the basic problems confronting 
pilotage in Southeast Alaska from SEAP's standpoint.  The critical 
points of discussion are hereinaf ter summarized as I recall them.

Limitation on Licenses
My personal opinion is that if en t ry  level qualifications are in­

creased, this of itself would serve as a limitation upon the number of 
licenses issued, because not everyone will be willing to make the in­
vestment required to meet the higher s tandards of en t ry .  (This is 
borne out by the number of channel pilots who are dispatched in the 
summer who evidence no in teres t  at all in training up because they 
would have to invest in winter-time activities in Southeast.)

As I unders tand  SEAP's position, however, SEAP would also want 
the Pilot Board to have the author i ty to open and close en t ry  into the 
pilotage profession. Thus far, either or both concepts have been poor­
ly received by both the Pilot Board and its advisors, principally upon 
grounds related to monopoly and ant i-trus t .  However, as pointed out
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by Paul Kirchner in his le tter on behalf of APA, the power and au thor ­
ity of the State to so regulate has never, ever been successfully ques ­
tioned in the courts of the United States.

Opening and closing license en t ry  into pilotage, of course, is
d irected related to economic concerns, and appropria te  mechanisms must 
be set in place to fairly address  those matters .

Training Up
You have raised the quest ion of whether or not the associations 

would commit to provide training access in o rder  that increased entry 
level requirements could be met. As I pointed out, this question of
itself, sugges ts  that SEAP has carr ied on the pract ice of withholding
training access, which SEAP denies.

Since its organization in December of 1970, and through the 1 9 9 0  

season, SEAP will have dispatched 213 non-member pilots during the 
summer tour season. Excluding seasonal repeat dispatch, SEAP will 
have dispatched 67 individual non-member pilots during this time frame.

Almost all of these non-member pilots came to SEAP with little nore  
than en t ry  level qualifications, and without exception, anyone who 
wanted to train up was given the opportunity to do so. For the most 
pa r t ,  however, these non-members have been content to skim off the 
cream in the summer and ve ry  reluctant to come back in the winter and 
avail themselves of tra ining up opportunit ies .  SEAP has stated to you 
tha t  they would continue this practice companion to an increase in entry 
level license requirements and limitations on the number of licenses. 
SEAP's performance to date should const i tu te assurance that the commit­
ment would be honored.

Notwithstanding the above, without some sort of s ta tu to ry  or r egu ­
latory involvement, t ra in ing up creates and will continue to create un ­
acceptable risks. Training up sugges ts  warranty if the pilot is then 
dispatched to 3  position which requires the experience he has gained in
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the training program, and even more so if he is admitted to membership 
in the association on that  basis. Under an obligatory program, I would 
assume that the members of the association would be acting in a qua­
si-public capacity on behalf of the State of Alaska and thus not open to 
individual warranty claim. In any event, this question needs to be 
explored and resolved.

Training up also raises tar if f  problems. As curren t ly  pract iced, 
the non-member pilot is charged for using SEAP's dispatch and pooling 
services which charge ranges between 25% and 10% of the tar if f  receipts 
genera ted by the non-member pilot depending upon his license level. 
These funds are passed through the income-expense pool and are 
shared equally by the member pilots. My contacts with other pilotage 
s tates reveals that such an arrangement is not unusual, save that in 
other s ta tes s ta tu tory or regulatory provision is made for the practice. 
Consideration should therefore be given to such approval.

The tar if f  question above noted also creates a liability problem. 
The income shifting raises a question of whether or not the non-member 
pilot is "working for" the members. If so, respondeat super ior comes 
into play. This question should also be put to bed by s ta tu tory or 
regulatory coverage.

Tariffs
Over the years, the Pilot Board has vacillated over the matter of 

tar iffs.  There is cu r ren t  thought within the State administration that 
the Board lacks authority to establish tariffs. I disagree and have 
engaged in unfruitful communication with one or more at torneys in the 
Department of Law on the subject. In addition, although AS 08.52.170 
creates a lien in favor of the pilot for the tar if f  charge, no effective 
measure of enforcement is provided. Presumably, the s ta tu tory lien is 
to supplement the maritime lien which automatically arises. However, 
the maritime lien cannot be enforced without seizure of the vessel at
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extreme cost.  In times past,  we have sought to involve the Attorney 
General's Office with rega rd  to enforcement of the s ta tu tory lien without 
success.

The Pilot Board should therefore be clearly vested with author ity 
to se t  maximum and minimum tarif fs, if it does not al ready have such 
au thor i ty .  In addition, some means of simple enforcement of the s t a t ­
u to ry  lien should be developed.

Penalties
The penalties available for imposition upon a vessel under 

AS 08.62.190 are less than adequate.
Entry Level Licensing

SEAP is in accord with Paul Kirchner's advice on this subject 
given on behalf of APA.

Admission to membership in SEAP requires more than Alaska's 
en t ry  level qualifications at all license levels because SEAP believes 
Alaska en t ry  level requirements are woefully inadequate, and they <j o  

not choose to associate on a membership level with those who barely 
possess licensing qualifications. Historically, pilotage has been based 
upon local knowledge and experience. With 40,000 or more miles of 
coastline, Alaska is simply too large to safely license a pilot for one 
area based upon his experience in another area. It would make just as 
much sense to give an Alaska license to a British Columbia pilot based 
upon British Columbia experience.

The administration must accept the premise that without site spe­
cific experience, even the best  all-around pilot is not competent to pilot 
into an area he has not been before in a pilotage capacity. From time 
to time, represen ta t ives of the Department of Law have advised the 
Pilot Board that a regulation calling for site specific licensing would be 
illegal without "proof" of the need, such proof to consist of lengthy 
hear ings over the differences between one por t  and another .  I do not
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know of any pilotage sta te which has approached the quest ion in this 
manner, and given the historical background of pilotage and the nrac- 
tices of other s ta tes which have withstood at tack, there is no valid 
reason for Alaska to do so. As voiced by Captain Collins and Captain 
Elsensohn, they themselves and others like them continually reacquaint 
themselves from time to time with ports or areas they have not regu la r ­
ly t ransi t ted by making observer  tr ips even though they are  fully li­
censed for all of Southeast Alaska.

Pilot Liability
As discussed, some pilotage s tates have adopted a dual tar if f  so as 

to provide funds adequate to cover liability insurance premium .costs. 
If the vessel opts for the lesser tariff, the event  is exculpa tory of the 
pilot as between the vessel, its owners and the pilot, and the pilot is 
considered to be the servan t  of the vessel. I have yet to receive a 
sat isfactory answer from anyone involved with such legislation as to 
why the master-servant relationship is critical, and lacking such, I 
have always viewed the creation of such a relationship as a fiction. If 
the sta ted relationship enables the vessel to include the pilot as an 
assured on the vessel's insurance policy, there is a bet te r  way to make 
provision for that.  I have asked APA to consider giving some guidance 
in this area. At present,  the only protection the members of SEAP 
have is the exculpatory clause on the pilotage ticket.  However, the 
extent to which it is effective as to content is lost with regard to
non-English speaking foreign masters.

Pilot Performance
You have expressed in teres t  in developing some sor t  of plan which

would provide for a check on pilot performance. As discussed, SEAP
does not believe any such effor t would work if it depended upon pa r ­
ticipation by the vessel masters. Experience over the years  has shown 
that the masters will not involve themselves in evaluating a pilot's
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performance. SEAP sometimes will selectively dispatch around a 
master's concern, much to my dismay, because the master will not 
produce anything in writing to conform his concern. To my knowledge, 
the Pilot Board has exper ienced similar problems. If there  is to be a 
watchdog program of any sor t,  it must revolve around random observer 
check rides by a fully licensed pilot. Even then, I personally question 
ei ther or both the effect iveness and the need for such a program. The 
best  watchdog of all is the membership of any part icular association 
whose own survival  and success depends upon weeding out the 
incompetents or training them up to the required level. Here, again, 
s t i ffer en t ry  level license requirements will go a long way toward 
elimination of any need for such a program.

Associations
The question of whether or not membership in a pilot association 

should be voluntary or mandatory was touched upon. As you are aware 
from the materials you have under review, some associations are a c re a ­
tu re  of the legis lature, some are a c rea tu re  of a part icu lar pilot board, 
some are voluntary but "recognized", and o the rs ,  as in Alaska, are 
voluntary and "unrecognized".

There is little question, bu t  tha t  many of the legal problems which 
have confronted SEAP over the years  would not have arisen but for the 
fact that it is a voluntary "unrecognized" association. At this point in 
time, however, I am ambivalent over resolution of the question raised.
I personally have a natural reluctance to have SEAP tiove away from 
what has exis ted for twenty years if the desired-goals can be achieved 
by other means. As matters p rog ress ,  I may be able to come up with 
something I can advance to my clients.

Legal Environment
You have asked for a summary of the type of legal claims which 

have confronted SEAP over the years .  The following listing
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encompasses most of these claims:
1. Assert ions tha t because SEAP permits use of its dispatch and 

income-expense pooling service by non-members, the non-member pilot 
is entitled to membership and if he is denied membership, then an­
ti-trust or monopoly violations have occurred.

2. Assert ions tha t SEAP as an association has a responsibil ity to 
a r range for and direct its membership to permit observer  trips for 
license upgrade purposes by non-members.

3. Anti-trust claims that SEAP has no right to drop a 
non-member from dispatch contrac t for navigational e r ro r ,  failure to 
repor t  for assignment, or o ther causes.

4. Claims that SEAP cannot lawfully limit its membership and to 
do so const i tu tes some sor t  of ant i-trust and monopolistic act.

5. Claims tha t income shif ting as is practiced in most pilot asso­
ciations is unlawful. Curren t ly , income shifting within SEAP occurs 
only as to non-member pilots as above noted, and year-round expenses 
are paid out of a summer income pool as an al ternat ive to income sh i f t ­
ing.

6 . Claims that because SEAP accepted a non-member for d i s ­
patch, the Association and the entire membership warranted his quali­
fications and can be held liable for his negligence.

7. Claims tha t  it is illegal for SEAP to "selectively" dispatch by 
matching experience with the call for pilotage even though licensing may 
be equal.

Admiralty Attorney
You have asked whether or not it would be helpful to the cause of 

be t te r  regulation and unders tanding of marine pilotage for the Depart­
ment of Law to assign an admiralty a t to rney to advise the Pilot Board. 
My answer was and is "No." _ The law of marine pilotage, although of 
admiralty derivation, is not the common weal cf admiralty. In 1952 ,
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when I was admitted to the pract ice of law, I was admitted as a "proc­
tor in admiralty".  From the very s ta r t ,  I actually pract iced admiralty 
law and was paid a proctor's fee by the Admiralty Court  for every 
admiralty appearance. However, in 1970, when I organized SEAP, and 
later on SWAPA, my admiralty experience was not part icularly helpful to 
me as counsel for a pilots association. Any competent a t torney in the 
Department of Law who will take the time to fully familiarize himself 
with and accept the law of pilotage will fill the bill. My problems with 
those ass igned to the Pilot Board over the years have arisen from their 
complete lack of knowledge in the pilotage area— not from their general 
lack of competency.

What the State Can Do
As stated at the meeting, I believe it to be essential that the 

Administration accept marine pilotage for what it is and has been recog­
nized as being since the formation of the United States. Congress has 
seen fit to leave the regulation of pilotage to the individual sta tes, 
principally because the marine pilotage needs of the several states are 
different one to the other and because marine pilotage is a site-specific 
profession. The State must also realize that  competition is not the goal 
of marine pilot regulation and that, to the ex ten t  monopoly promotes the 
goals of marine pilotage (e.g . ,  safety and a reasonable r e tu rn  for p ro­
fessional effort  expended), such should be recognized and accepted as 
legal and appropria te .  Without acceptance of these predicates, there 
isn't much the State can do to achieve any measure of bet terment in the 
pilotage world. Once these predicates have been accepted, sound s t a t ­
utory and regulatory controls will easily follow to the benefit of all 
concerned.

Miscellaneous
During the course of our discussions, I referenced you to the 

LaMoureaux case which crea tes difficulty with regard to dispatch and
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training up of lesser qualified pilots. The citation for tha t  is 
LaMoureaux v. Totem Ocean Trailer Exp re s s , 651 P .2d 839 (Alaska 
1982).

You have asked how SEAP views the advice of Paul Kirchner on 
behalf of the American Pilot Association to the OMB. Both myself and 
my clients are in full accord with the points he makes and are extreme­
ly pleased to have these shortcomings pointed out by someone remote 
from the Alaska pilotage scene.
Sincerely,
ZIEGLER, CLOUDY, KING & PETERSON

cc: Paul G. Kirchner, Esq.
Kurrus & Kirchner, P. C.
1055 Thomas Jefferson S tree t,  N. W. 
Washington, D. C. 20007
James D. Gilmore, Esq.
Gilmore & Feldman
310 K Street, Suite 308
Anchoracie, Alaska 99501
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D e a r  M r .  C l o u d y :

T h a n k  y o u  f o r  y o u r  r e c e n t  l e t t e r  a n d  m a t e r i a l s  c o n c e r n i n g

t h e  S t a t e  of  A l a s k a ' s  r e v i e w  o f  it s p i l o t a g e  laws.

Y o u  h a v e  s u g g e s t e d  t h a t  th e A P A  m i g h t  be a b l e  to o f f e r  s o m e

i n p u t  o n  th e  m a t t e r  of l i a b i l i t y  l i m i t a t i o n  in g e n e r a l  a n d  the

d u a l  t a r i f f  s y s t e m  a n d  m a s t e r - s e r v a n t  r e l a t i o n s h i p  i s s u e s  in

p a r t i c u l a r .  I a m  n o t  s u r e  t h a t  t h e  A P A  h a s  a f o r m a l  p o s i t i o n  o n

t h o s e  s u b j e c t s ,  bu t  I a m  h a p p y  to p r o v i d e  m y  o w n  v i e w s  a n d

r e s e a r c h ,  as f o l l o w s .

A c c o r d i n g  to o u r  i n f o r m a t i o n  a n d  r e s e a r c h ,  f i v e  s t a t e s  

( W a s h i n g t o n ,  O r e g o n ,  L o u i s i a n a ,  T e x a s  a n d  S o u t h  C a r o l i n a )  h a v e  

a d o p t e d  s o m e  f o r m  of l i m i t e d  l i a b i l i t y / e x c u l p a t o r y  p r o v i s i o n s  in 

t h e i r  p i l o t a g e  s t a t u t e s .  C o p i e s  o f  t h e s e  s t a t u t o r y  p r o v i s i o n s  are  

e n c l o s e d .  P i l o t s  in o t h e r  s t a t e s  c l a i m  s i m i l a r  p r o t e c t i o n  t h r o u g h

P I L O T  L I A B I L I T Y  L I M I T A T I O N  G E N E R A L L Y
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p i l o t  c o m m i s s i o r  r e g u l a t i o n s ,  t a r i f f  p r o v i s i o n s  o r  c o n t r a c t  

l a n g u a g e  in p i l o t a g e  t i c k e t s  o r  s o u r c e  f o r m s .  T h e  e n f o r c e a b i l i t y  

of s u c h  n o n - s t a t u t o r y  l i a b i l i t y  l i m i t i n g  m e c h a n i s m s  is q u e s t i o n ­

a b le . S e e , e. g.  G u l f  T o w i n g  Co. Inc. v. S t e a m  T a n k e r  A m o c o  N e w  

Y o rk , 64 8 F. 2d 2 4 2  (5th C i r .  1 9 8 1 ) ;  G e t t y  R e f i n i n g  a n d  M a n u f a c ­

t u r i n g  Co. v. P u e r t o  R i c o  P o r t s  A u t h o r i t y , 531 F. S u p p .  396 

( D . P. R.  1 9 8 2 ) .  It is g e n e r a l l y  a g r e e d  t h a t  a n  e n f o r c e a b l e  l i m i­

t a t i o n  of p i l o t  l i a b i l i t y  a n d  c o r r e s p o n d i n g  v e s s e l  o w n e r  r e s p o n ­

s i b i l i t y  fo r t h i r d  p a r t y  c l a i m s  r e q u i r e s  e i t h e r  s p e c i f i c  s t a t u t o r y  

d i r e c t i o n  o r  c i r c u m s t a n c e s  o r  p r a c t i c e s  t h a t  w o u l d  i n d i c a t e  a 

k n o w i n g  a n d  v o l u n t a r y  a c c e p t a n c e  by th e  v e s s e l  o w n e r  in a n o n -  

c o m p u l s o r y  p i l o t a g e  s e t t i n g ,  U n i t e d  S t a t e s  v. SS P r e s i d e n t  V a n  

B u r e n ,  4 9 0  F. 2d 5 0 4  ( 9 t h C i r .  1 9 7 3 ) .

T h e  t r e n d  is d e f i n i t e l y  in f a v o r  of l i a b i l i t y  l i m i t a t i o n  f o r  

p i l o t s .  In a d d i t i o n  to t h e  f i v e  s t a t e s  t h a t  a l r e a d y  h a v e  it, 

s e v e r a l  o t h e r s  a r e  c o n s i d e r i n g  it. I w o u l d  e x p e c t  t h a t  t h r e e  o r  

f o u r  m o r e  s t a t e s  w i l l  a d o p t  l i m i t e d  l i a b i l i t y  p r o v i s i o n s  w i t h i n  

the n e x t  t h r e e  y e a r s .

a l t h o u g h  a d e t a i l e d  d i s c u s s i o n  of the a r g u m e n t s  in s u p p o r t  

of  l i m i t i n g  p i l o t  l i a b i l i t y  is b e y o n d  t h e  s c o p e  of  th is  l e t t e r ,

I s h o u l d  m e n t i o n  s o m e  of the r e a s o n s  w h y  the tren d h a s  d e v e l o p e d  

o v e r  the l a s t  f e w  y e a r s .  In the p a s t ,  p i l o t s  w e r e  r a r e l y  s u e d .

A s  s e l f - e m p l o y e d ,  i n d e p e n d e n t  c o n t r a c t o r s ,  t h e y  w e r e  t h o u g h t  to

Mr. C.L. Cloudy
July 27, 1990
Tage T w o
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P a g e  T h r e e

b e  j u d g m e n t  p r o o f .  A l t h o u g h  a p o t e n t i a l  d a m a g e  a w a r d  a g a i n s t  an 

i n d i v i d u a l  p i l o t  is s t i l l  of  d u b i o u s  v a l u e  t o d a y ,  p i l o t s  a r e  

n e v e r t h e l e s s  b e i n g  n a m e d  in s u i t s  w i t h  i n c r e a s i n g  f r e q u e n c y ,  o f t e n  

w h e r e  r e c o v e r y  f r o m  t he  p i l o t  is c l e a r l y  n o t  the o b j e c t i v e  o f  the 

p l a i n t i f f .  It is v i r t u a l l y  a u t o m a t i c  n o w  t h a t  in a n y  m a r i n e  a c c i­

d e n t ,  if a p i l o t  w a s  a b o a r d ,  he w i l l  be a n a m e d  d e f e n d a n t  in o n e  

o r  m o r e  l a w s u i t s .  U s u a l l y ,  th e  l e g a l  f e e s  a l o n e  a r e  b e y o n d  th e  

l i m i t e d  r e s o u r c e s  of  th e p i l o t .  A s  a r e s u l t ,  p i l o t s  t o d a y  c o n f r o n t  

t h e  r e a l i t y  t h a t  e v e r y  t i m e  t h e y  b o a r d  a v e s s e l ,  t h e y  f a ce  the 

p r o s p e c t  of f i n a n c i a l  ruin,  r e g a r d l e s s  of h o w  w e l l  t h e y  p e r f o r m  

t h e i r  s e r v i c e s .  T h a t  s i t u a t i o n  d o e s  not p r o m o t e  b e t t e r ,  s a f e r  

p i l o t a g e  o r  p r o v i d e  a n y  o t h e r  b e n e f i t  to a s t a t e  o r  its c i t i z e n s .

In e v e r y  p l a c e  w h e r e  a p i l o t  l i a b i l i t y  l i m i t a t i o n  s t a t u t e  

h a s  b e e n  a d o p t e d ,  the  s h i p p i n g  i n d u s t r y  h a s  s u p p o r t e d  it. V e s s e l  

o w n e r s  a n d  o p e r a t o r s  h a v e  m a d e  the j u d g m e n t  t h a t  it is in t h e i r  

e c o n o m i c  i n t e r e s t  to h a v e  l i a b i l i t y  s h i f t e d  f r o m  the p i l o t  to the 

v e s s e l  a n d  it s o w n e r  a n d  o p e r a t o r .  S t a n d a r d  m a r i n e  h u l l  a n d  P &I  

i n s u r a n c e  p o l i c i e s  h a v e  a l w a y s  c o v e r e d  l o s s  o r  d a m a g e  d u e  to p i l o t  

n e g l i g e n c e .  A s s u m i n g  t h a t  p i l o t a g e  r a t e s  w o u l d  h a v e  to r e f l e c t  

e i t h e r  t h e  c o s t  o f  m e a n i n g f u l  l i a b i l i t y  i n s u r a n c e  f o r  the p i l o t  

( s u c h  i n s u r a n c e ,  in fa c t ,  is no t a v a i l a b l e )  o r  the f i n a n c i a l  r i s k s  

to t h e  p i l o t  o f  the u n i n s u r e d  l i a b i l i t y ,  it is e c o n o m i c a l l y  i n e f­

f i c i e n t  f o r  a v e s s e l  to p a y  s u c h  r a t e s  w h e n  its o w n  i n s u r a n c e  

a l r e a d y  p r o v i d e s  c o v e r a g e  a t  l i t t l e  o r  n o  a d d i t i o n a l  co s t .
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Mr. C.L.  C l o u d y  

J u l y  27, 1 9 9 0  

P a g e  F o u r

D I F F E R E N T  F O R M S  O F  L I A B I L I T Y  L I M I T A T I O N

L i m i t e d  l i a b i l i t y  s t a t u t e s  t a k e  s e v e r a l  f o r m s .  T h e  f i r s t  

s t a t e  to a d o p t  l i m i t e d  l i a b i l i t y  w a s  O r e g o n .  I n  1959 , t h a t  s t a t e  

e n a c t e d  the d u a l  r a t e  s y s t e m  t h a t  y o u  d e s c r i b e .  A t  the c u r r e n t  

ti m e,  it is t h e  o n l y  s t a t e  w i t h  t h a t  t y p e  s y s t e m ,  w h i c h  o f f e r s  

the v e s s e l  the o p t i o n  of t w o  r a t e s .  T h e  h i g h e r  r a t e  w o u l d  i n c l u d e  

t h e  c o s t  to t h e  p i l o t  of o b t a i n i n g  r e a s o n a b l e  t r i p  i n s u r a n c e  c o v­

e r i n g  th e p i l o t ’s p o t e n t i a l  l i a b i l i t y  f o r  t h a t  p i l o t a g e  a s s i g n m e n t .  

A l t e r n a t i v e l y ,  a v e s s e l  m a y  e l e c t  a l o w e r  ra t e .  In r e t u r n  f o r  the 

l o w e r  r a t e ,  t h e  v e s s e l  a g r e e s  n o t  to a s s e r t  a n y  p e r s o n a l  l i a b i l i t y  

a g a i n s t  the p i l o t  o r  p i l o t  a s s o c i a t i o n  an d  to d e f e n d ,  i n d e m n i f y  

a n d  h o l d  h a r m l e s s  the p i l o t  a n d  h i s  a s s o c i a t i o n  f r o m  t h i r d  p a r t y  

c l a i m s .  A d d i t i o n a l l y ,  e a c h  p i l o t  m u s t  o b t a i n  a s u r e t y  b o n d  in 

th e  a m o u n t  of $ 2 50 , w h i c h  a m o u n t  is t h e  e x c l u s i v e ,  t o t a l  l i m i t  of 

a p i l o t ' s  l i a b i l i t y  to t h i r d  p a r t i e s  u n l e s s  the ac t  or  o m i s s i o n  

w a s  in c o n n e c t i o n  w i t h  t he  p i l o t a g e  o f  a v e s s e l  e l e c t i n g  to pa y  

the  h i g h e r  r a te .  Or. Rev . S t a t .  §§776.510.540 (1 98 9) .

In 1 9 8 1 ,  t he  S t a t e  o f W a s h i n g t o n - a d o p t e d  a d u a l  r a t e  s y s t e m  

v i r t u a l l y  i d e n t i c a l  to t h a t  of O r e g o n .  T h a t  s t a t u t e  w a s  r e p l a c e d  

in 1 9 86 , h o w e v e r ,  b y  a s i m p l e  s t a t e m e n t  t h a t  a p i l o t ' s  l i a b i l i t y  

f o r  d a m a g e s  o r  l o s s  o c c a s i o n e d  by th e p i l o t ' s  e r r o r s ,  o m i s s i o n s ,  

f a u l t ,  etc. in t h e  p e r f o r m a n c e  o f  p i l o t a g e  s e r v i c e s ,  w i l l  no t
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e x c e e d  $ 5 , 0 0 0  e x c e p t  in t he  c a s e  of w i l l f u l  m i s c o n d u c t  o r  g r o s s  

n e g l i g e n c e .  T h e  W a s h i n g t o n  s t a t u t e  a l s o  d e c l a r e s ,  as d o e s  the 

O r e g o n  s t a t u t e ,  t h a t  t he  v e s s e l  a n d  its o w n e r  a n d  o p e r a t o r  a r e  

l i a b l e  to t h i r d  p a r t i e s  f o r  t h e  p i l o t ' s  n e g l i g e n c e .  W a s h .  Rev. 

C o d e  §88 . 1 6 . 1 1 8 ( 1 9 8 9  P o c k e t  P a r t ) .

I n  1 9 8 8 ,  S o u t h  C a r o l i n a  a d o p t e d  a s t a t u t e  v i r t u a l l y  i d e n t i c a l  

to W a s h i n g t o n ' s .  S . C .  C o d e  A n n .  §§54-15-350, - 3 6 0  (Law. C o - o p .  

1 9 8 9  P o c k e t  P a r t ) .  A  s i m i l a r ,  s i m p l e  l i m i t  o n  l i a b i l i t y  w a s  e n ­

a c t e d  f o r  p i l o t s  in H o u s t o n  ( H a r r i s  C o u n t y ) ,  T e x a s  in 1987, a l -  

.t h o u g h  the l i m i t  t h e r e  is $ 1 , 0 0 0 .  T e x .  S t a t .  Ann . a r t .  8 2 8 0 a  

( V e r n o n  P a m p h l e t ,  1 9 9 0 ) .  In 1989, i d e n t i c a l  l i m i t a t i o n s  w e r e  

p r o v i d e d  f o r  p i l o t s  x , .  G a l v e s t o n ,  F r e e p o r t  ( B r a z o r i a  C o u n t y ) ,  a n d  

th e S a b i n e  R i v e r  ( J e f f e r s o n  a n d  O r a n g e  C o u n t i e s ) ,  _ici, arts . 8 2 8 0 b -  

8 2 8 0 d .  T h e  T e x a s  s t a t u t e s  d i f f e r  f r o m  t h o s e  of  S o u t h  C a r o l i n a ,  

W a s h i n g t o n  a n d  O r e g o n  in t h a t  t h e y  d o  n o t  c o n t a i n  t he  d e c l a r a t i o n  

of a m a s t e r - s e r v a n t  r e l a t i o n s h i p ,  w h i c h  y o u  h a v e  m e n t i o n e d  an d 

w h i c h  is d i s c u s s e d  b e l o w .  T h e y  do, h o w e v e r ,  s t a t e  t h a t  the 

v e s s e l  a n d  i t s  o w n e r  a n d  o p e r a t o r  a r e  l i a b l e  to t h i r d  p a r t i e s  f o r  

a p i l o t ' s  n e g l i g e n c e .

L o u i s i a n a  h a s  t a k e n  a s o m e w h a t  d i f f e r e n t  a p p r o a c h .  P i l o t s  

o p e r a t i n g  b e t w e e n  P i l o t t o w n  a n d  N e w  O r l e a n s  o n  the M i s s i s s i p i  

R i v e r  (th e C r e s c e n t  R i v e r  P i l o t s )  a r e  c o v e r e d  by a p r o v i s i o n  a d d e d  

to t h e i r  p i l o t a g e  s t a t u t e  in 1 9 86  s t a t i n g  t h a t  an y p e r s o n  s e e k i n g

Mr. C.L. Cloudy
July 27, 1990
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t o  h o l d  a p i l o t  l i a b l e  f o r  d a m a g e s  o r  l o s s  o c c a s i o n e d  by 

t h e  p i l o t ' s  e r r o r ,  o m i s s i o n ,  f a u l t  o r  n e g l e c t  m u s t  p r o v e  b y  c l e a r  

a n d  c o n v i n c i n g  e v i d e n c e  t h a t  the d a m a g e s  a r o s e  f r o m  t h e  p i l o t ' s  

g r o s s  n e g l i g e n c e  o r  w i l l f u l  m i s c o n d u c t .  Rev. S t a t  A n n.  §34:1011 

( 1 9 9 0  P o c k e t  P a r t ) .  T h i s  s t a n d a r d  of c a r e / l i a b i l i t y  e x c l u s i o n  

w a s  e x t e n d e d  to th e o t h e r  t w o  g r o u p s  of  p i l o t s  o p e r a t i n g  o n  the 

M i s s i s s i p p i  R i v e r  in 1 9 8 8 .  _Id §§ 3 4 : 9 6 6  ( A s s o c i a t e d  B r a n c h  [Bar] 

P i l o t s ) ,  34:.1005 ( N e w  O r l e a n s  - B a t o n  R o u g e  P i l o t s ) .

A N A L Y S I S  O F  T H E  D I F F E R E N T  F O R M S  O F  L I A B I L I T Y  L I M I T A T I O N

A l t h o u g h  I u n d e r s t a n d  t h a t  y o u  h a v e  b e e n  d i s c u s s i n g  the d u a l -  

r a t e  s y s t e m  w i t h  t h e  A l a s k a  O M B,  it is m y  o p i n i o n  t h a t  the W a s h i n g ­

ton, S o u t h  C a r o l i n a ,  a n d  T e x a s  m o d e l  m a y  be th e p r e f e r a b l e  l i m i t a­

t i o n  of l i a b i l i t y  m e c h a n i s m .  T o  m e ,  t h e  O r e g o n  s t a t u t e  h a s  t r o u­

b l i n g  f e a t u r e s  t h a t  a r e  th e p r o d u c t  o f  th e  l e g a l  u n c e r t a i n t i e s  

a t t e n d a n t  to t h a t  " f i r s t  g e n e r a t i o n "  e x p e r i m e n t  in l i a b i l i t y  l i m i t a­

t i o n  a n d  of t he  u n i q u e  c i r c u m s t a n c e s  s u r r o u n d i n g  its  a d o p t i o n  an d  

s u b s e q u e n t  r e v i s i o n s .

T h e  d u a l  r a t e  s y s t e m  c r e a t e d  in th e s t a t u t e  is s o m e w h a t  i l l u­

so r y .  It w a s  d e s i g n e d  to i m p a r t  at l e a s t  the a p p e a r a n c e  of  c o n s i d -  

d e r a t i o n  a n d  b a r g a i n i n g  to the " a g r e e m e n t "  r e q u i r e d  in the s t a t u t e  

b y  w h i c h  a v e s s e l  a n d  i ts  o w n e r  a n d  o p e r a t o r  a s s u m e s  the r i s k s  of 

t h e  p i l o t ' s  n e g l i g e n c e .  T h e  u n s t a t e d  b e l i e f  wa s  that, in fact, no



'

Mr. C.L. Cloudy
J u l y  27, 1990
Page Seven

v e s s e l  w o u l d  e l e c t  t h e  h i g h e r  r a t e .  It is m y  u n d e r s t a n d i n g  t h a t  

th e p i l o t s  h a v e  c o n t r a c t e d  w i t h  a n  i n s u r e r  w h o  w i l l  o f f e r  t r i p  

i n s u r a n c e  b u t  t h a t  s u c h  t r i p  i n s u r a n c e  h a s  o n l y  b e e n  p u r c h a s e d  in 

a h a n d f u l  of  i n s t a n c e s  o v e r  t h e  y e a r s  i n v o l v i n g  v e s s e l s  ( p r i m a r i l y  

d r y d o c k s )  t h a t  d o  n o t  r e g u l a r l y  e n g a g e  in s h i p p i n g  a c t i v i t i e s  a nd  

t h a t  d o  n o t  h a v e  t h e i r  o w n  P & I  i n s u r a n c e .  T h o s e  v e s s e l s  p u r c h a s e d  

t h e  t r i p  i n s u r a n c e  as  an  a l t e r n a t i v e  to t h e i r  o w n  P & I  p o l i c y .  T h e y  

p a i d  a v e r y  h i g h  p r e m i u m  t h a t  w a s  a c c e p t a b l e  o n l y  b e c a u s e  it w a s  

t h e  o n l y  i n s u r a n c e  c a r r i e d .  T h a t  w a s  n ot  the c i r c u m s t a n c e  e n v i­

s i o n e d  by t h e  s t a t u t e .

T h e  O r e g o n  s t a t u t e  a l s o  h a s  a n u m b e r  of d e c l a r a t i o n s ,  c h a r a c ­

t e r i z a t i o n s  a n d  c e r t a i n  r e p e a t e d  p h r a s e s  d e s i g n e d  to b o l s t e r  th e 

s e n s e  t h a t  th e  v e s s e l ' s  w a i v e r  of c l a i m s  a g a i n s t  the p i l o t  a n d  it s 

i n d e m n i f i c a t i o n  of t h e  p i l o t  a r e  e i t h e r  f r e e l y  a s s u m e d  o r  a r e  

d e r i v e d  f r o m  t h e  e m p l o y m e n t  of  th e p i l o t  r a t h e r  t h a n  f r o m  t h e  

s t a t u t o r y  m a n d a t e .  I q u e s t i o n  the n e e d  f o r  t h e s e  i t e m s  a n d  a m  

c o n c e r n e d  t h a t  they  m a y  h a v e  u n w a n t e d  c o n s e q u e n c e s  in o t h e r ,  n o n ­

l i a b i l i t y  a r e a s .  T h e  m a s t e r - s e r v a n t  p r e d i c a t e  t h a t  y o u  h a v e  m e n ­

t i o n e d  is o n e  e x a m p l e .  A n o t h e r  w o u l d  be the s t a t e m e n t  t h a t  " t h e  

s e r v i c e s  of a n y  i n d i v i d u a l  p i l o t . . . h a v e  b e e n  v o l u n t a r i l y  a c c e p t e d  

a n d  a r e  v o l u n t a r i l y  r e n d e r e d  p u r s u a n t  to the e l e c t i o n  a u t h o r i z e d  

by O R S  7 7 6 . 5 1 0 . "  A l c h o u g h  a s i m i l a r  s t a t e m e n t  in a m u n i c i p a l  

t a r i f f  w a s  f o u n d  by th e c o u r t  in U n i t e d  S t a t e s  v. P r e s i d e n t  V a n
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B u r e n , s u p r a , to be a s i g n i f i c a n t  f a c t o r  s u p p o r t i n g  t he  e n f o r c e­

a b i l i t y  of  i m m u n i t y  p r o v i s i o n s  in the  t a r i f f ,  I a m  no t  su re,  as 

d i s c u s s e d  b e l o w ,  t h a t  s u c h  l a n g u a g e  is n e c e s s a r y  f o r  the v a l i d i t y  

of a s t a t u t o r y  p r o v i s i o n .

A d d i t i o n a l l y ,  t h e  s t a t u t e  r e f l e c t s  the v i e w  t h a t  n o n c o m p u l s o r y  

p i l o t a g e  is a l s o  e s s e n t i a l  to  the e n f o r c e a b i l i t y  of the d u a l  r a t e  

s y s t e m .  W h e n  the O r e g o n  s t a t u t e  w a s  f i r s t  e n a c t e d  in 1959, t he  

s t a t e  d i d  n o t  h a v e  a c o m p u l s o r y  p i l o t a g e  law. In 1973, h o w e v e r ,  

t h e  s t a t e  a d o p t e d  a c o m p u l s o r y  p i l o t a g e  r e q u i r e m e n t .  A  n u m b e r  of 

o b s e r v e r s ,  i n c l u d i n g  the l a t e  A l e x  P a r k s ,  the  a u t h o r  of the 19 59  

s t a t u t e  as w e l l  as t h e  t r e a t i s e ,  T h e  L a w  of T u g ,  Tow, and P i l o t a g e , 

f e l t  t h a t  t he  s w i t c h  to c o m p u l s o r y  p i l o t a g e  e v i s c e r a t e d  t h e  t h e o r y  

of  v o l u n t a r y  e l e c t i o n  o n  w h i c h  the d u a l  r a t e  s y s t e m  d e p e n d e d .

P a r k s  d i s c u s s e d  t h i s  s u b j e c t  in the 1 9 8 2  e d i t i o n  of hi s t r e a t i s e ,  

p a g e s  1 0 3 5 - 1 0 3 9  ( c o p y  e n c l o s e d ) .  I s h o u l d  c a u t i o n  th at  P a r k s '  

v i e w s  e x p r e s s e d  t h e r e  w e r e  n a t u r a l l y  a f f e c t e d  b y  h i s  a u t h o r s h i p  

of th e  1 9 5 9  l e g i s l a t i o n ,  a f a c t  no t d i s c l o s e d  in th e t r e a t i s e .

I r o n i c a l l y ,  b y  19 82  P a r k s  h a d  t a k e n  th e p o s i t i o n  t h a t  a m o n e ­

t a r y  l i m i t  o n  p i l o t  l i a b i l i t y ,  w i t h o u t  th e d u a l  r a t e  m e c h a n i s m ,  

c o u l d  s u r v i v e  l e g a l  c h a l l e n g e s ,  e v e n  in a c o m p u l s o r y  p i l o t a g e  s e t­

t i ng , so  lo n g a s it w a s  p r e s e n t e d  as d e r i v i n g  f r o m  a s t a t e ' s  a u­

t h o r i t y  to m a i n t a i n  r e a s o n a b l e  p i l o t a g e  fees. H e  s u g g e s t e d  a $ 2 5 0
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l i m i t  w i t h  the  r e q u i r e m e n t  t h a t  e a c h  p i l o t  p o s t  a b o n d  in that, 

a m o u n t .

T h e  u n c e r t a i n t i e s  r e s u l t i n g  f r o m  t h e  1 9 7 3  c o m p u l s o r y  p i l o t a g e  

r e q u i r e m e n t  w e r e  a d d r e s s e d  in 1 9 8 3  a m e n d m e n t s  to the O r e g o n  

s t a t u t e .  A t  the  u r g i n g  of t h e  C o l u m b i a  R i v e r  P i l o t s ,  th e c o m p u l ­

s o r y  p i l o t a g e  p r o v i s i o n  w a s  r e p l a c e d  b y  o n e  t h a t  a l l o w s  a s h i p  to 

d e c l i n e  to t a k e  a s t a t e  p i l o t  u p o n  p a y m e n t  of 3/4  of  the o t h e r w i s e  

a p p l i c a b l e  p i l o t a g e  fee. A t  t h e  u r g i n g  of t h e  C o l u m b i a  R i v e r  B a r  

P i l o t s ,  h o w e v e r ,  t h e  $ 2 5 0  l i a b i l i t y  l i m i t / b o n d  r e q u i r e m e n t  s u g g e s t e d  

by  P a r k s  w a s  a l s o  a d o p t e d .  W h a t e v e r  th e r e l a t i v e  m e r i t s  o f  a d u a l  

r a t e  s y s t e m  v e r s u s  a s i m p l e  l i a b i l i t y  l i m i t  m a y  be, t h e  p r e s e n c e  

o f b o t h  in t h e  s a m e  s t a t u t e  w o u l d  s e e m  to p r e s e n t  a d d i t i o n a l  q u e s t -  

t i o n s  a n d  c o n c e r n s .

It is n o t  c l e a r  to me  t h a t  n o n - c o m p u l s o r y  p i l o t a g e  is e s s e n ­

t i a l  to tn e v a l i d i t y  o f  a d u a l  r a t e  s y s t e m .  If it is, t h a t  w o u l d  

be a n  i m p o r t a n t  f a c t o r  f a v o r i n g  a l i a b i l i t y  l i m i t  i n s t e a d .  T h e  

p r e v a i l i n g  v i e w  t o d a y  is t h a t  a " t a k e  o r  p a y "  p i l o t a g e  r e q u i r e m e n t ,  

s u c h  as t h a t  p r e s e n t l y  u s e d  i n  O r e g o n  a n d  a f e w  o t h e r  s t a t e s ,  is 

no l o n g e r  an  a c c e p t a b l e  s u b s t i t u t e  f o r  a c l e a r ,  a f f i r m a t i v e  

p i l o t a g e  r e q u i r e m e n t .  T h i s  is a s u b j e c t  to w h i c h  th e  A P A  a n d  

t h i s  f i r m  h a v e  d e v o t e d  s u b s t a n t i a l  a t t e n t i o n  in t h e  p a s t  y e a r .

It c a n n o t  be a d e q u a t e l y  c o v e r e d  in t h i s  l e t t e r .  I s h o u l d  m e n t i o n ,  

h o w e v e r ,  t h a t  the C o a s t  G u a r d  h a s  e x p r e s s e d  the b e l i e f  th at  " t a k e
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o r  p a y "  p r o v i s i o n s  a n d  c e r t a i n  o t h e r  p e r c e i v e d  s h o r t c o m i n g s  in 

th e l a n g u a g e  of s o m e  s t a t e  p i l o t a g e  r e q u i r e m e n t s  a r e  a s e r i o u s  

p r o b l e m .  T h i s  a s s e s s m e n t  m a y  n o t  be j u s t i f i e d  by t he  f a c t s .  N e v e r ­

t h e l e s s ,  t h e  C o a s t  G u a r d ' s  v i e w  a n d  t h e  p o t e n t i a l  f o r  a f e d e r a l  

" r e m e d y "  m u s t  be a c k n o w l e d g e d .  F o r  t h a t  an d o t h e r  r e a s o n s ,  a n u m­

b e r  of s t a t e s  a r e  c u r r e n t l y  r e v i e w i n g  the l a n g u a g e  of t h e i r  p i l o t -  

t a g e  r e q u i r e m e n t s  t o  s e e  if t h e y  c a n  be e x p a n d e d  a n d  s t r e n g t h e n e d .

I w o u l d  h a t e  to s e e  a s t a t e  m o v e  in t h e  o p p o s i t e  d i r e c t i o n .

A  l i a b i l i t y  l i m i t a t i o n  of the t y p e  a d o p t e d  by W a s h i n g t o n ,

S o u t h  C a r o l i n a ,  a n d  T e x a s  h a s  o b v i o u s  a d v a n t a g e s  o v e r  a d u a l  r a t e  

s y s t e m .  It is m o r e  s i m p l e  a n d  d i r e c t .  A l s o ,  b e c a u s e  s u c h  a l i m i­

t a t i o n  is n o t  b a s e d  o n  a t h e o r y  o f  v o l u n t a r y  e l e c t i o n  b y  the v e s­

s e l  o w n e r ,  c o m p u l s o r y  p i l o t a g e  s h o u l d  n o t  be a p r o b l e m .

O f  c o u r s e ,  t h e  c o n c e r n  w i t h  a l i a b i l i t y  l i m i t a t i o n  is w i t h  

it s e n f o r c e a b i l i t y  a n d  c o n s t i t u t i o n a l i t y .  T h e  c o u r t s  t e n d  to 

l o o k  w i t h  d i s f a v o r  o n  e f f o r t s  to s h i e l d  p r o f e s s i o n a l s  a n d  o t h e r s  

f r o m  t h e  c o n s e q u e n c e s  of t h e i r  o w n  n e g l i g e n c e .  N e v e r t h e l e s s ,  

t h e r e  a r e  m a n y  f o r m s  a n d  t y p e s  of  l i a b i l i t y  l i m i t a t i o n  t h a t  not 

o n l y  p a s s  c o n s t i t u t i o n a l  a n d  j u d i c i a l  s c r u t i n y  b u t  a re  in the 

p u b l i c  i n t e r e s t  as w e l l .

T h e  i m p o r t a n t  c o n s i d e r a t i o n  in t h i s  a r e a  is t h a t  i n n o c e n t  

p e o p l e  w h o  h a v e  s u f f e r e d  d a m a g e  t h r o u g h  t he  a c t i o n s  of o t h e r s  m u s t  

be a b l e  to s e c u r e  c o m p e n s a t i o n  f o r  t h a t  d a m a g e .  S o  lo ng  as an



i n j u r e d  p a r t y ' s  r i g h t  to r e c o v e r  f o r  d a m a g e s  f r o m  s o m e  s o u r c e  is 

n o t  j e o p a r d i z e d ,  t h e  p l a c e m e n t  o f  l i a b i l i t y  c a n  be  t r e a t e d  as 

e s s e n t i a l l y  a n  e c o n o m i c  m a t t e r .  S h i f t i n g  l i a b i l i t y  f r o m  o n e  p a r t y  

to a n o t h e r  o c c u r s  f r e q u e n t l y  w h e t h e r  b y  l a w  o r  b y  p r i v a t e  c o n t r a c t .  

F o r  e x a m p l e ,  a s t a n d a r d  s h i p  r e p a i r  c o n t r a c t  w i l l  r e q u i r e  the v e s s e l  

o w n e r  to  w a i v e  c o n s e q u e n t i a l  a n d  i n c i d e n t a l  d a m a g e s  a r i s i n g  o u t  nf 

f a u l t y  w o r k m a n s h i p  a n d  t o  i n d e m n i f y  the  s h i p y a r d  a g a i n s t  t h i r d  

p a r t y  c l a i m s  a r i s i n g  o u t  o f  t h e  y a r d ' s  p e r f o r m a n c e  of  the r e p a i r  

w o r k ,  e v e n  c l a i m s  i n v o l v i n g  n e g l i g e n c e  by  t h e  y a r d .  T h i s . i s  

a c c e p t a b l e  to a v e s s e l  o w n e r ,  in m o s t  c a s e s ,  b e c a u s e  it is m u c h  

c h e a p e r  to h a v e  th e v e s s e l ' s  i n s u r a n c e  c o v e r  t h o s e  c l a i m s .  As 

w i t h  a p i l o t a g e  a s s i g n m e n t ,  t h e  p o t e n t i a l  d a m a g e s  a n d  th e r e s u l t i n g  

c o s t  of i n s u r i n g  a g a i n s t  t h e  d a m a g e s  w o u l d  f a r  o u t w e i g h  t he  v a l u e  

of t h e  r e p a i r  j o b  if th e y a r d  w e r e  to a s s u m e  l i a b i l i t y  f o r  its 

n e g l i g e n c e .

I b e l i e v e  t h a t  it is a l e g i t i m a t e  e x e r c i s e  of  s t a t e  p o w e r  to 

l i m i t  a p i l o t ' s  l i a b i l i t y .  It is a r a t i o n a l  f e a t u r e  of a c o m p r e h e n ­

s i v e  s y s t e m  d e s i g n e d  to a s s u r e  t h a t  a n a d e q u a t e  n u m b e r  of w e l l -  

t r a i n e d  p i l o t s  a r e  a v a i l a b l e  t o  h a n d l e  a l l  v e s s e l s  m o v i n g  in the 

s t a t e ' s  w a t e r s  a n d  t h a t  p i l o t a g e  r a t e s  a r e  m a i n t a i n e d  at r e a s o n a b l e  

l e v e l s .

A  s t a t u t o r y  l i m i t a t i o n  s h o u l d  h a v e  t he  f o l l o w i n g  f e a t u r e s ,  

e a c h  of w h i c h  c a n  be f o u n d  in o n e  o r  m o r e  of  the e x i s t i n g  s t a t u t e s :
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1. a s t a t e m e n t  of l e g i s l a t i v e  f i n d i n g s  an d  i n t e n t  j u s t i f y i n g  

the l i m i t a t i o n ;

2. a c l e a r ,  s i m p l e ,  m o n e t a r y  l i m i t a t i o n ;

3. a n  e x l u s i o n  f r o m  t h e  l i m i t a t i o n  f o r  w a n t o n  a n d  r e c k l e s s  
a c t s  (th e u s e  of t h e  t e r m  " g r o s s  negli'gence s h o u l d  be 

a v o i d e d  if p o s s i b l e ) ;  an d

4. a s t a t e m e n t  t h a t  th e  v e s s e l ,  it s o w n e r  a n d  o p e r a t o r  r e m a i n  

l i a b l e  f o r  d a m a g e  o r  l o s s  o c c a s i o n e d  b y  th e v e s s e l  as a 
r e s u l t  of a n y  a c t  b y  the p i l o t  in th e p e r f o r m a n c e  of h i s  
p i l o t a g e  d u t i e s .

A n  a d d i t i o n a l  c o n s i d e r a t i o n  in t h i s  a r e a  is t h a t  the l i m i­

t a t i o n  s h o u l d  no t  o n l y  f i x  t h e  p i l o t ' s  p o t e n t i a l  l i a b i l i t y  for 

d a m a g e s ,  it s h o u l d  p r o v i d e  a d i s i n c e n t i v e  f o r  s u i n g  t he  p i l o t  o r  

o t h e r w i s e  p r o t e c t  th e p i l o t  f r o m  t h e  s t a g g e r i n g  l e g a l  f e e s  tha t 

a c c o m p a n y  t h e s e  t y p e s  of s u i t s .  I h a v e  no s p e c i f i c  r e c o m m e n d a t i o n s  

o n  t h a t  p o i n t ,  a l t h o u g h  I a m  f a m i l i a r  w i t h  m a n y  of the i d e a s  a n d  

s u g g e s t i o n s  f r o m  v a r i o u s  p i l o t  a t t o r n e y s  a nd  o t h e r  i n t e r e s t e d  

o b s e r v e r s .  T h e  s t a t e  s t a t u t e s  e n c l o s e d  h a n d l e  th is  in d i f f e r e n t  

w a y s .  F o r  e x a m p l e ,  t h e  O r e g o n  a n d  T e x a s  s t a t u t e s  p r o v i d e  t h a t  in 

t he  e v e n t  t h a t  a p i l o t  is n a m e d  in a s u i t  f o r  w h i c h  the l i m i t a t i o n  

w o u l d  be a p p l i c a b l e ,  t h e  p i l o t  c a n  p a y  t he  l i m i t a t i o n  a m o u n t  i n t o  

t he  c o u r t  a n d  h a v e  t he  p r o c e e d i n g  d i s m i s s e d  as to him.

F i n a l l y ,  I m u s t  a c k n o w l e d g e  t h a t  the l aw  in this  a r e a  is 

n e i t h e r  e x t e n s i v e  n o r  c e r t a i n .  N o  c a s e  of  w h i c h  I a m  a w a r e  has  

d i r e c t l y  a d d r e s s e d  the e n f o r c e a b i l i t y  o r  v a l i d i t y  of a n y  of tne 

f i v e  l i m i t a t i o n  s t a t u t e s .  T h e  l i a b i l i t y  e x c l u s i o n  in the O r e g o n
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s t a t u t e  w a s  a p p l i e d  in t h e  w e l l - k n o w n  H A L C O U S S I  ca s e ,  O l y m p i a  

S a u n a  C o m p a n i a  S . A .  v U n i t e d  S t a t e s ,  604 F S u p p .  1 2 9 7  (D. Or.

1 9 8 4 ) .  T o  m y  k n o w l e d g e ,  th e  v a l i d i t y  of  the l i a b i l i t y  e x c l u s i o n  

in t h a t  s t a t u t e  w a s  n o t  c h a l l e n g e d ,  h o w e v e r ,  I h a v e  a l s o  b e e n  

t o l d  t h a t  th e L o u i s i a n a  ( C r e s c e n t  R i v e r )  s t a n d a r d  of c a r e  s t a t u t e  

w a s  d e t e r m i n e d  b y a c o u r t  to be p r o c e d u r a l  r a t h e r  t h a n  s u b s t a n t i v e  

a n d  w a s  a p p l i e d  to an a c c i d e n t  t h a t  o c c u r e d  p r i o r  to the e n a c t m e n t  

of  t h e  s t a t u t e .

W h i l e  t h e r e  is n o  c a s e  t h a t  c a n  be c i t e d  as d i r e c t l y  u p h o l d i n g  

t h e  e n f o r c e a b i l i t y  of a l i a b i l i t y  l i m i t i n g  s t a t u t e ,  I d o  t h i n k  

t h a t  th e t r e n d  in a d o p t i n g  s u c h  s t a t u t e s  c a n  be s e e n  as r e f l e c t i n g  

a g r o w i n g  l e v e l  of c o m f o r t  in the  l e g a l  a n d  p o l i c y  j u s t i f i c a t i o n s  

f o r  l i m i t i n g  p i l o t  l i a b i l i t y .  U n t i l  s u c h  ti me  as the c o u r t s  g i v e  

s p e c i f i c ,  c o n t r a r y  d i r e c t i o n ,  t h i s  t r e n d  s h o u l d  c o n t i n u e .

M a s t e r / S e r v a n t  R e l a t i o n s h i p  a n d  L i a b i l i t y  L i m i t a t i o n

A  d e c l a r a t i o n  of a p i l o t ' s  s t a t u s  as t h e  s e r v a n t  o f  a v e s ­

s e l  a n d  of it s o w n e r  a n d  o p e r a t o r  is no t c o m m o n  to a l l  s t a t u t o r y  

l i a b i l i t y  l i m i t a t i o n  s c h e m e s .  T h e  T e x a s  s t a t u t e s ,  f o r  e x a m p l e ,  d o  

n o t  c o n t a i n  a n y  s u c h  d e c l a r a t i o n ,  a l t h o u g h  t h e y  d o  s t a t e  t h a t  a 

v e s s e l  its o w n e r  a n d  o p e r a t o r  a r e  l i a b l e  f o r  t he  a c t s  o f  a p i l o t .  

I r o n i c a l l y ,  o n e  s t a t e ,  C a l i f o r n i a ,  h a s  s u c h  a d e c l a r a t i o n  bu t d o e s  

n o t  h a v e  l i a b i l i t y  l i m i t a t i o n .  C a l .  Har b.  & Na v.  C o d e  §1134 ( W e s t



1 9 9 0  C u m .  P o c k e t  p a r t ) .

I h a v e  n e v e r  s e e n  an  e x p l a n a t i o n  of w h y  t he  m a s t e r / s e r v a n t  

d e c l a r a t i o n  is in t h o s e  s t a t u t e s  t h a t  h a v e  it. It is m y  b e l i e f ,  

h o w e v e r ,  t h a t  t h e y  all , i n c l u d i n g  t he  o n e  in t h e  C a l i f o r n i a  s t a t­

ute , c a n  be t r a c e d  b a c k  to t h e  o r i g i n a l  1959 O r e g o n  dua l r a t e  s t a t ­

ut e .  My  i m p r e s s i o n  is th at  it w a s  c o n s i d e r e d  as a n o t h e r  f e a t u r e

c o n t r i b u t i n g  to the e n f o r c e a b i l i t y  of th e l i a b i l i t y  l i m i t a t i o n .

I w o u l d  g u e s s  t h a t  A l e x  P a r k s  took  it f r o m  t h e  s t a n d a r d  " p i l o t a g e  

c l a u s e "  in ‘t o w i n g  c o n t r a c t s .  T h e s e  c l a u s e s  a r e  u s e d  to a p p l y  the 

b o r r o w e d  s e r v a n t  d o c t r i n e  to the  p r o v i s i o n  by a t o w i n g  c o m p a n y  of 

a d o c k i n g  p i l o t  f o r  a v e s s e l .  T h e y  t y p i c a l l y  s t a t e  t h a t  w h e n  a 

d o c k i n g  p i l o t  b o a r d s  the v e s s e l ,  he  is the s e r v a n t  of the v e s s e l  

a n d  its o w n e r  a n d  t h a t  the t o w i n g  c o m p a n y  w i l l  n o t  be r e s p o n s i b l e  

f o r  h i s  a c t i o n s .  In c o n t r a s t  to l i a b i l i l t y  e x c l u s i o n / l i m i t a t i o n  

c l a u s e s  in p i l o t a g e  t i c k e t s ,  " p i l o t a g e  c l a u s e s "  in t o w i n g  c o n t r a c t s  

h a v e  b e e n  r e p e a t e d l y  u p h e l d  in c o u r t .  S u n  O i l  Co. v. D a l z e l l , 287  

U.S . 291 ( 1 93 2 );  s e e  a l s o , P a r k s ,  L a w  o f  Tu g,  T o w  a nd  P i l o t a g e ,  

1 0 5 7 - 1 0 6 5 .

W h a t e v e r  the r e a s o n  f o r  i n c l u d i n g  t h e  m a s t e r - s e r v a n t  p r o­

v i s i o n  in the O r e g o n  s t a t u t e ,  I b e l i e v e  t h a t  the o t h e r  s t a t e s  

s i m p l y  c o p i e d  it w i t h o u t  a g r e a t  d e a l  of t h o u g h t .

In the c a s e  of t h e  1959 O r e g o n  s t a t u t e ,  the m a s t e r - s e r v a n t  

p r o v i s i o n  d i d  not m a k e  a c h a n g e  in law. As  y o u  k n o w ,  the
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t r a d i t i o n a l  m a r i t i m e  p r i n c i p l e  is t h a t  in a n o n - c o m p u l s o r y  p i l o t a g e  

s e t t i n g ,  t h e  s h i p  is l i a b l e  _in_ r e m  a n d  t h e  s h i p o w n e r  is l i a b l e  i_n 

p e r s o n e m  f o r  th e n e g l i g e n c e  of a p i l o t .  T h e  t h e o r y  is tha t the 

p i l o t  in t h o s e  c a s e s  is a v o l u n t a r i l y  h i r e d  e m p l o y e e  of t he  v e s s e l  

a n d  it s  o w n e r  o r  o p e r a t o r ,  a n d ,  u n d e r  th e ru le  of r e s p o n d e a t  

sup  ? r i o r , the o w n e r  o r  o p e r a t o r  is r e s p o n s i b l e  fo r d a m a g e s  c a u s e d  

b y  t h e  p i l o t ' s  n e g l i g e n c e  j u s t  as m u c h  as t h ey  w o u l d  be for  a n y  

m e m b e r  of th e c r e w .  Se e,  e.g . H o m e r  R a m s d e l l  T r a n s  Co. v. C o m p a g n i e  

G e n e r a l e  T r a n s a t l a n t i g u e , 128 U . S .  406, ( 1 9 0 1 ) ;  C a l i f o r n i a  v.

N o r f o l k , 4 3 5  F. S u p p  1 0 3 9  (N.D. C a l .  1 9 7 8 ) .  S i n c e  O r e g o n  h a d  a 

n o n - c o m p u l s o r y  p i l o t a g e  s y s t e m  i n 1 9 5 8 ,  t h e  s t a t u t o r y  r e c i t a t i o n  

t h a t  the p i l o t  is th e s e r v a n t  of  the v e s s e l  a n d  its o w n e r  an d 

o p e r a t o r  w o u l d  h a v e  m e r e l y  c o d i f i e d  e x i s t i n g  m a r i t i m e  law.

In th e  c a s e  of c o m p u l s o r y  p i l o t a g e ,  t h e  p i l o t  is d e e m e d  a n  

i n d e p e n d e n t  c o n t r a c t o r .  T h e r e  is n o  m a s t e r - s e r v a n t  r e l a t i o n s h i p  

b e t w e e n  t h e  v e s s e l  o w n e r  a n d  o p e r a t o r ,  o n  th e o n e  ha n d ,  a n d  t h e  

p i l o t ,  o n  t h e  o t h e r .  A s  a c o n s e q u e n c e ,  t he  v e s s e l  o w n e r  o r  o p e r ­

a t o r  is n o t  p e r s o n a l l y  l i a b l e  f o r  d a m a g e  c a u s e d  by th e p i l o t ' s  

n e g l i g e n c e .  P e o p l e  of  C a l i f o r n i a  v. I t a l i a n  M o t o r s h i p  I l i c e , 534 F. 

2d 83 6  (9 t h C ir . 1 97 6) ; M a t t e r i a  v. C o m m e r c i a l  C a b l e  C o . , 137 F. 

S u p p .  472 ( S . D . N . Y .  19 5 6 ) ;  N e w  Y o r k  D o c k  Co. v. N e w  Yor k a nd  

C u b a  H a i l  S.S . C o . , 1931 A . M . C .  1 3 49 , a f f ' d . 193 2 A . M . C .  198 4 

(N.Y. Sup. C t. )  In c o m p u l s o r y  p i l o t a g e ,  t h e  v e s s e l ,  h o w e v e r ,  is
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l i a b l e  _in r e m  f o r  d a m a g e s  c a u s e d  by t he  n e g l i g e n c e  o f  the p i l o t .  

T h e  C h i n a  v. W a l s h , 74 U . S .  (7 W a l l . )  5 3 , 1 9  L. Ed. 67 

( 1 86 8) . T h e  B a r n s t a b l e . 181 U.S. 464 ( 1 9 0 0 ) .

W a s h i n g t o n ,  C a l i f o r n i a  ( S a n  F r a n c i s c o  B a y  o n l y ) ,  S o u t h  C a r o ­

li n a ,  a n d  L o u i s i a n a  a l l  h a v e  C o m p u l s o r y  p i l o t a g e .  A s  a c o n s e ­

q u e n c e ,  it w o u l d  a p p e a r  t h a t  t he  m a s t e r - s e r v a n t  d e c l a r a t i o n s  in 

t h e i r  s t a t u t e s  m a k e  a s u b s t a n t i v e  c h a n g e  of law. I h a v e  e x p r e s s e d  

p r e v i o u s l y , ,  h o w e v e r ,  m y  o w n  o p i n i o n  t h a t  a s t a t e m e n t  e x t e n d i n g  

l i a b i l i t y  f o r  a p i l o t ' s  n e g l i g e n c e  to a v e s s e l  a n d  its o w n e r  and 

o p e r a t o r  is a d e s i r a b l e  a n d  p e r h a p s  n e c e s s a r y  f e a t u r e  of  a s y s t e m  

f o r  l i m i t i n g  a p i l o t ' s  l i a b i l i t y .  A s u b s t a n t i v e  c h a n g e  of l a w  

to a c c o m p l i s h  t h a t  w o u l d  t h e r e f o r e  be r e q u i r e d  b y  s t a t u t e  in 

c o m p u l s o r y  p i l o t a g e  s t a t e s .

I t  s e e m s  to m e  t h a t  s u c h  a s t a t u t o r y  c h a n g e  n e e d  not be in 

the  f o r m  of a d e c l a r a t i o n  o f  a m a s t e r - s e r v a n t  r e l a t i o n s h i p .  A 

d i r e c t  s t a t e m e n t  of v e s s e l  o w n e r  a n d  o p e r a t o r  l i a b i l i t y  w i t h o u t  

the m a s t e r - s e r v a n t  l a n g u a g e ,  s u c h  as t h a t  f o u n d  in the T e x a s  

s t a t u t e s ,  s h o u l d  be s u f f i c i e n t .  T h e r e  a r e  s o m e  u n f o r t u n a t e ,  

n o n - l e g a l  c o n s e q u e n c e s  to  d e c l a r i n g  a p i l o t  to be a s e r v a n t  of  the 

v e s s e l  an d i ts o w n e r  a n d  o p e r a t o r .  W h e r e v e r  p o s s i b l e ,  b o t h  the 

s t a t e  a n d  the p i l o t s  s h o u l d  be  c a r e f u l  to p r o m o t e  t h e  i m p o r t a n c e  

of th e s t a t e  p i l o t ' s  i n d e p e n d e n c e  of the v e s s e l  an d its o w n e r .

W h e n  a s t a t e  p i l o t  b o a r d s  a v e s s e l ,  h i s  p r i m a r y  o b l i g a t i o n  is to
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p r o t e c t  t h e  s t a t e ,  i t s  c i t i z e n s  a n d  i t s  e n v i r o n m e n t .  A n y  u n n e c e s­

s a r y  d i m i n u t i o n  o f  t he  s t a t e  p i l o t ' s  s t a t u s  s h o u l d  be a v o i d e d .

F e d e r a l  L e g i s l a t i o n  A f f e c t i n g  V e s s e l  O w n e r / O p e r a t o r  
L i a b i l i t y  f o r  P i l o t  N e g l i g e n c e

A n  i s s u e  t h a t  ha s  not y e t  b e e n  c o n s i d e r e d  in a n y  d e p t h ,  to 

m y  k n o w l e d g e ,  is th e e f f e c t  t h a t  th e  f e d e r a l  o i l  s p i l l  l i a b i l i t y  

a n d  p r e v e n t i o n  l e g i s l a t i o n  m a y  h a v e  on  l i a b i l i t y  f o r  p i l o t  n e g­

l i g e n c e .  T h a t  l e g i s l a t i o n  w i l l  s o o n  be c o m p l e t e d .  It w i l l  p r o v i d e  

t h a t  a v e s s e l  o w n e r  an d  o p e r a t o r ,  a n d  p e r h a p s  the o w n e r  of the 

c a r g o ,  w i l l  be l i a b l e ,  up to the l i m i t s  s e t  in the  bi ll,  f o r  

d a m a g e s  f r o m  oi l  s p i l l s  c a u s e d  by the v e s s e l  o w n e r  o r  o p e r a t o r ,  

its e m p l o y e e s ,  a g e n t s ,  a n d  o t h e r s  in a " c o n t r a c t u a l  r e l a t i o n s h i p ,  

e x i s t i n g  d i r e c t l y  o r  i n d i r e c t l y ,  w i t h  th e [ v e s s e l  o w n e r  o r  o p e r ­

at or ] ." A l t h o u g h  t h e  q u e s t i o n  h a s  n o t  b e e n  a d d r e s s e d  d u r i n g  c o n ­

s i d e r a t i o n  of th e b i l l s  in C o n g r e s s ,  I w o u l d  a s s u m e  t h a t  a p i l o t ,  

c o m p u l s o r y  o r  n o n - c o m p u l s o r y ,  w o u l d  be t r e a t e d  as a p a r t y  in a 

c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  the v e s s e l  o w n e r  o r  o p e r a t o r .

If t h a t  w i l l  i n d e e d  be the c a s e ,  the e f f e c t  o f the f e d e r a l  

l e g i s l a t i o n  w o u l d  be to a s s u r e  a d e e p  p o c k e t  f o r  o i l  spil.l 

d a m a g e s  c a u s e d  by th e  a c t s  of a p i l o t .  A s  a c o n s e q u e n c e ,  t h e r e  

s h o u l d  be e v e n  l e s s  h e s i t a n c y  o v e r  e x c l u d i n g  o r  l i m i t i n g  a p i l o t ' s  

l i a b i l i t y .  R e t a i n i n g  p i l o t  l i a b i l i t y  w o u l d  p r o v i d e  n o  b e n e f i t  to
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t h e  p u b l i c  in t e r m s  of p r e s e r v i n g  u s e f u l  s o u r c e s  f o r  c o m p e n s a t i o n .  

O n c e  v e s s e l  o w n e r s  a r e  m a d e  r e s p o n s i b l e  f o r  a p i l o t ' s  a c t s  b y  

t h i s  l e g i s l a t i o n ,  I a m  s u r e  t h a t  t h e y  w o u l d  m u c h  r a t h e r  h a v e  

r e s t r a i n e d  p i l o t a g e  f e e s  t h a n  p a y  h i g h e r  f e e s  r e q u i r e d  to c o v e r  a 

p i l o t ' s  p o t e n t i a l  l i a b i l i t y .

I h o p e  t h a t  t h i s  i n f o r m a t i o n  a n d  t h e s e  v i e w s  a r e  h e l p f u l .

P a u l  G. K i r c h n e r

E n c l o s u r e s

P G K / a e s


