


A l a s k a  S t a t e  L e g i s l a t u r e
I I O I S E  O F  R E P R E S E N T A T IV E S

R e p r e s e n t a t i v e  F r a n  U l m e r

M E M O R A N D U M  A p r i l  5, 1 9 9 1

TO: S e n a t o r  D r u e  P e a r c e ,  C h a i r
L a b o r  a n d  C o m m e r c e  C o m m i t t e e

F R O M : R e p .

RE: H B  49 / " A n  a c t  a m e n d i n g  t h e  d e f i n i t i o n  o f  s l o w - l e a c h i n g  T B T -  

b a s e d  m a r i n e  a n t i  f o u l i n g  p a i n t . "

I a m  r e q u e s t i n g  a h e a r i n g  f o r  t h i s  b i l l  a t  y o u r  e a r l i e s t  
c o n v e n i e n c e .  H B  49 s i m p l y  c h a n g e s  a t e s t i n g  s t a n d a r d  f o r  T B T  b a s e d  
p a i n t  i n  o r d e r  t o  c o n f o r m  w i t h  n e w  f e d e r a l  r e g u l a t i o n s .  I n  
h e a r i n g s  b e f o r e  t h e  H o u s e ,  n o  o n e  h a s  w r i t t e n  o r  t e s t i f i e d  a g a i n s t  

t h e  b i l l .

TBT is  an in g re d ie n t w id e ly  used in  m arine p a in ts  to  p re ve n t the  grow th o f 
b a rna c les  and a lgae on boa t h u l ls .  I t  is  a ls o  a h ig h ly  to x ic  p e s t ic id e .  In  1987 
the le g is la tu r e  passed a b i l l  and jo in e d  o th e r west coas t s ta te s  in  sh a rp ly  
reduc ing  the  amount o f  TBT in  p a in t  th a t  can be so ld  in  A laska .

U n fo r tu n a te ly ,  the  te s t in g  s tandard  fo r  TBT which " t r ip s "  the  ban on i t s  sa le  
is  j u s t  one microgram per c e n tim e te r per day low er than the tough s tandard  th a t 
has s in ce  been e s ta b lis h e d  by the EPA and o th e r  w este rn  s ta te s .  As a r e s u l t ,  
many m arine p a in ts  which meet the  fe d e ra l requ irem ent are n o t a llow ed  to  be so ld  
in  A laska . The new b i l l  would so lve  the problem by changing the  le v e l to  be the 
same as fe d e ra l s tandards .

S evera l o rg a n iz a tio n s  th a t lo b b ie d  s tre n u o u s ly  f o r  the  low er s tandards in  19S7, 
in c lu d in g  the P a c if ic  F is h e r ie s  L e g is la t iv e  Task Force, supp o rt m atch ing the 
s ta te 's  standards w ith  the  new fe d e ra l le v e l .  M arine p a in t  d is t r ib u to r s  and 
s e lle r s  say the b i l l  w i l l  remove a s ig n i f ic a n t  h ind rance  to  commerce. 
C a l i fo rn ia ,  Oregon and W ashington have a l l  c ra f te d  t h e i r  laws to  meet the  new 
EPA s tanda rds . The Task Force says the new s tandard  s t i l l  e f f e c t iv e ly  curbs the 
th re a t  to  marine l i f e ,  w h ile  a llo w in g  commerce to  co n tin u e  w ith o u t undo 
r e s t r a in t .

Thank you fo r  your c o n s id e ra tio n .

I )isiricT 4B — Juneau 
P.O. Box V • Jiuumi. Alaska 99811-3100 • (907)4(55-4947
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A l a s k a  S t a t e  L e g i s l a t u r e
H O I 'S  Li O F  R E P R E S E N T A T IV E S

R e p r e s e n t a t i v e  F r a n  U l m e r

MEM ORAN DUM M a r c h  22, 1 9 9 1

TO: A l l  M e m b e r s
H o u s e  o f  R e p r e s e n t a t i v e s

F R O M : R e p .

(\ zRE: H B  4 9  " A n  a c t  a m e n d i n g  t h e  d e f i n i t i o n  o f  s l o w - l e a c h i n g  T B T -  
b a s e d  m a r i n e  a n t i  f o u l i n g  p a i n t . "

I a m  r e q u e s t i n g  y o u r  s u p p o r t  f o r  t h i s  b i l l  w h i c h  s i m p l y  c h a n g e s  a 
t e s t i n g  s t a n d a r d  f o r  T B T  b a s e d  p a i n t  i n  o r d e r  t o  c o n f o r m  w i t h  n e w  
f e d e r a l  r e g u l a t i o n s .  N o  o n e  h a s  w r i t t e n  o r  t e s t i f i e d  a g a i n s t  t h e

T B T  i s  a n  i n g r e d i e n t  w i d e l y  u s e d  i n  m a r i n e  p a i n t s  t o  p r e v e n t  t h e  
g r o w t h  o f  b a r n a c l e s  a n d  a l g a e  o n  b o a t  h u l l s .  I t  i s  a l s o  a  h i g h l y  
t o x i c  p e s t i c i d e .  I n  1 9 3 7  t h e  l e g i s l a t u r e  p a s s e d  a b i l l  a n d  j o i n e d  
o t h e r  w e s t  c o a s t  s t a t e s  i n  s h a r p l y  r e d u c i n g  t h e  a m o u n t  o f  T B T  in 
p a i n t  t h a t  c a n  b e  s o l d  i n  A l a s k a .

U n f o r t u n a t e l y ,  t h e  t e s t i n g  s t a n d a r d  f o r  T B T  w h i c h  " t r i p s "  t h e  b a n  
o n  i t s  s a l e  i s  j u s t  o n e  m i c r o g r a m  p e r  c e n t i m e t e r  p e r  d a y  l o w e r  t h a n  
t h e  t o u g h  s t a n d a r d  t h a t  h a s  s i n c e  b e e n  e s t a b l i s h e d  b y  t h e  E P A  a n d  
o t h e r  w e s t e r n  s t a t e s .  A s  a r e s u l t ,  m a n y  m a r i n e  p a i n t s  w h i c h  m e e t  
t h e  f e d e r a l  r e q u i r e m e n t  a r e  n o t  a l l o w e d  t o  b e  s o l d  i n  A l a s k a .  T h e  
n e w  b i l l  w o u l d  s o l v e  t h e  p r o b l e m  b y  c h a n g i n g  t h e  l e v e l  t o  b e  t h e  

s a m e  a s  f e d e r a l  s t a n d a r d s .

s '
S e v e r a l  o r g a n i z a t i o n s  t h a t  l o b b i e d  s t r e n u o u s l y  f o r  t h e  l o w e r  
s t a n d a r d s  i n  1 9 8 7 ,  i n c l u d i n g  t h e  P a c i f i c  F i s h e r i e s  L e g i s l a t i v e  T a s k  
F o r c e ,  s u p p o r t  m a t c h i n g  t h e  s t a t e ' s  s t a n d a r d s  w i t h  t h e  n e w  f e d e r a l  
l e v e l .  M a r i n e  p a i n t  d i s t r i b u t o r s  a n d  s e l l e r s  s a y  t h e  b i l l  w i l l  
r e m o v e  a s i g n i f i c a n t  h i n d r a n c e  t o  c o m m e r c e .  C a l i f o r n i a ,  O r e g o n  a n d  
W a s h i n g t o n  h a v e  a l l  c r a f t e d  t h e i r  l a w s  t o  m e e t  t h e  n e w  E P A  
s t a n d a r d s .  T h e  T a s k  F o r c e  s a y s  t h e  n e w  s t a n d a r d  s t i l l  e f f e c t i v e l y  
c u r b s  t h e  t h r e a t  t o  m a r i n e  l i f e ,  w h i l e  a l l o w i n g  c o m m e r c e  to 
c o n t i n u e  w i t h o u t  u n d o  r e s t r a i n t .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n .

b i l l .

District 4 B  —  J u n e a u  

P.O. B O X  V  • J u n e a u .  A l a s k a  99811-3100 • ( 9 0 7 ) 4 6 5 - 4 9 4 7
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U.S. ENVIRONMENTAL PROTECTION AGENCY 
REGION 10 

ALASKA OPERATIONS OFFICE 
3200 HOSPITAL DRIVE, SUITE 101 

JUNEAU, ALASKA 998 /1
M a r c h  1, 1 9 9 1  •

REPLY TO 
ATTN OF: A O O

T h e  H o n o r a b l e  F r a n  U l m e r  
H o u s e  o f  R e p r e s e n t a t i v e s  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  U l m e r :

W e  h a v e  r e v i e w e d  H B  49, t h e  l e g i s l a t i o n  y o u  h a v e  i n t r o d u c e d  
f o r  a m e n d i n g  t h e  d e f i n i t i o n  o f  s l o w - l e a c h i n g  T B T - b a s e d  m a r i n e  
a n t i f o u l i n g  p a i n t .  W e  a r e  p l e a s e d  t h a t  y o u  h a v e  i n t r o d u c e d  t h i s  
l e g i s l a t i o n  a n d  f i n d  it c o m p a t i b l e  w i t h  E n v i r o n m e n t a l  P r o t e c t i o n  
A g e n c y ' s  (EPA) t r i b u t y l t i n  (TBT) l e a c h  o u t  s t a n d a r d / r e l e a s e  r a t e  
o f  4 . 0  m i c r o g r a m s  p e r  s q u a r e  c e n t i m e t e r  p e r  d a y  a t  s t e a d y  s t a t e  

c o n d i t i o n s ,  c i t e d  i n  t h e  f e d e r a l  c a l l - i n  n o t i c e  o f  J u l y  29, 198 6 .

W e  u n d e r s t a n d  t h e  n e e d  a n d  e n d o r s e  t h i s  l e g i s l a t i o n .  W h e n  
e n a c t e d ,  i t  w i l l  c o r r e c t  t h e  c u r r e n t  d i s c r e p a n c y  o f  t w o  d i f f e r i n g  

y e t  a l l o w a b l e  T B T  r e l e a s e  r a t e s  i n  A l a s k a ,  a n d  a c h i e v e  a u n i f o r m  
s t a n d a r d  t h a t  f u l l y  m e e t s  f e d e r a l  s t r i n g e n c y  r e q u i r e m e n t s .  S u c h  
l e g i s l a t i o n  f o s t e r s  f l e x i b i l i t y  a n d  g r e a t e r  c o n s i s t e n c y  w i t h  
r e g a r d  t o  c o o p e r a t i v e  s t a t e  a n d  f e d e r a l  r e g u l a t o r y  c o n t r o l  o f  
c o m m e r c i a l l y  a v a i l a b l e  a n d  v i a b l e  m a r i n e  p e s t i c i d e  p r o d u c t s .

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  p r o v i d e  c o m m e n t  o n  t h i s  
i m p o r t a n t  p i e c e  o f  l e g i s l a t i o n .

S i n c e r e l y

S t a t e  O p e r a t io n s  S e c t io n

ULMLTR.GCB



P e t e r s b u r g  S h i p w r i g h t s ,  I n c .

D j y d o c k i n g  * C o n s t r u c t i o n  •  R e p a i r 1 0 0 0  N o r d i c  D r i v e  •  B o x  3 7 8  

P e t e r s b u r g ,  A la s k a  9 9 8 3 3  

( 9 0 7 )  7 7 2 - 3 5 9 6

February 28, 1991

To all Legislators: •

As a service industry concerned with the maintenance of marine vessels, we 

are strongly in favor of passage of HB49. Our customers with aluminum vessels 
have had no form of antifouling protection for their boats since Alaska passed 
their bill restricting the use of TBT. The growth chat results from lack of 

annual maintenance can cause serious damage in the form of "pitting".

Following a steady stream of customer complaints about the lack of alternatives,
I contacted several of the major marine coating manufacturers about a year ago 
and inquired as to whether or not they were going to ever come up with a product 
that would meet the State of Alaska's TBT leachate rate. They all answered NO, 
that the lowest they would go would be the leachate rate required by Federal law.

The difference between State and Federal laws is very small yet the negative 
impact on owners of aluminum vessels is quite large. Many owners out of 

desperation bought paint in Washington were it was sold legally until just 
recently when it fell under restricted pesticide control.

Let's have conformity of law! Please pass HB49.

Sincerely,

Business Manager 
Petersburg Shipwrights, Inc.
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subm issions ore currently  deficient. 
M any subm issions did not include raw  
data (instrum ent readings), adequate 
inform ation on instrum ent calibration, 
or su ffic ien t data on b lanks and 
contro ls. The  descriptions of leaching 
and an a ly tica l methodologies were 
incom plete. Inform ation needed to 
demonstrate that proper environm ental 
contro ls (pH , temperature, and sa lin ity ) 
w ere  m aintained w ere not included in 
most subm issions. In  some cases* 
sam ples w ere  stored beyond the period 
specified  by the A S T M /E P A  method; 
how ever, storage s tab ility  data w ere not 
subm itted.

A t  this time no re lease  rate studies 
have been va lidated . Registrants were 
inform ed in an  A gency letter dated 
August 12,1988, that additional data/ 
inform ation w ere required to be 
subm itted before an y decisions 
regarding specific  re lease rates can be 
made.

In  addition to the above deficiencies, 
m any o f the submitted studies did not 
adhere to the A S T M /E P A  method 
specification that the T B T  concentration 
in the m easuring tank not exceed 50 
ppb. T h is  restriction w a s  imposed to 
elim inate the possib ility  of 
autoinhibition o f T B T  release from the 
paint film , E P A  and the A S T M  
committee suspect that the 50 ppb 
restriction  m ay be too conservative . 
Testing  is  being in itiated  at E P A 's  
Environm ental Chem istry Laboratory 
(E C L ) in  B ay  S L  Louis. M ississipp i, to 
determ ine the true autoinhibitory 
threshold.

A fte r the E C L  test resu lts are 
ava ilab le  and the registrants respond to 
the above Notice, the Agency w ill 
reevaluate each study. I f  it is  
determined that the measuring tank 
concentration did not exceed the true 
autoinhibitory threshold and if  the 
Agency finds that the registrant has 
supplied the additional data/ 
inform ation necessary to va lidate his 
subm ission, the Agency w ill use the 
study for regulatory purposes.

(B. Release Rate Restriction
The  proposed restrictions in the 

Pre lim inary Determ ination specified that 
no T B T  an lifouling paint could be sold 
or d istributed w hich exceeds the short­
term cum ulative re lease (cum ulative 
release over the first 14 d ays of the 
A S T M /E P A  test) of 160 pg T B T  
(includes Iributyltin  and triphenyltin)/ 
cm2 or an average d a ily  releose rute 
(average over w eeks 3 through 5) o f 4.0 • 
pg T B T /c m '/d n y . The proposed short­
term cum ulative re lease restriction w as 
indexed to the average re lease ra le  
restriction (3 X  the average re lease rate 
over 14 days).

The short-term cum ulative release 
w as intended to reflect the in itin l surge 
of T B T  releose w hen a fresh ly painted 
vessel is first placed in the w ater. It w as 
calculated b y  summing the time 
weighted re lease for each sam pling over 
the first 14 d ays oi‘ the lest. Th e  time 
weighted release w as ca lcu lated  by 
multiplying the rate of T B T  release for a 
given sampling time by the preceding 
length of time between sam pling times. 
Th e  average release rate reflects the 
long-term T B T  release pattern that is  
established after the in itia l surge. It is 

, defined as a sim ple average o f the 
1 release rates measured over a certain 
\ number o f w eeks.

In  the Pre lim inary Determ ination, 
r  release rate va lues were norm alized to 

adjust for va riation  between testing 
fac ilities and the average d a ily  release 
rate w as defined as the m ean o f 
ind iv idual re lease rates o ve r w eeks 3 
through 5. The Agency received 
numerous comments from T B T  
registrants and the F IF R A  Sc ien tific  
A d v iso ry  Panel regarding this an a lys is  
o f the re lease rate data. M ost 
commenters felt that the proposed 
re lease rate restrictions should be 
adjusted to account fo r the va ria b ility  of 
the test method but that norm alization 
w as not an  appropriate m eans of 
accounting for va riab ility .

Th e  standard  test paint data w ere  the 
only data common to a ll registrants and 
as such w ere used to evaluate the 
v a riab ility  o f the A S T M /E P A  re lease 
rate method; A dd itional standard  test 
paint data and inform ation on testing 
procedures from ind iv idual testing 
fac ilities subm itted after the P re lim inary  
Determ ination w as issued, w ere  
included in  the A gency‘3 an a ly s is  o f the 
method's va riab ility . It w as  not possible 
to estab lish that variation among testing 
facilities w as attributable to system atic 
error, as w as previously assum ed. 
V ariation  associated  w ith testing 
fac ilitie s is  now  assum ed to represent o 
component of method variance . 
Norm alization is not appropriate under 
these circum stances, and the Agency 
agrees that re lease rate data should not1 
be norm alized. Th e  a v a ilab le  data could 
not be analyzed by  standard statistica l 
procedures because sampling w as 
unbalanced (a w ide variation  in the 
number of sam ples per laboratory). The 
A gency could on ly perform a qualitative 
an a lys is  of the method's va ria b iliiy . It 
w as determined that most o f the 
va riab ility  w as associa |cd"w jth  testing 
among different laborutoriesjand 
sampling over time w ith in  a g iven test. 
V ariation between replicate cy linder* 
and between replicate runs w as low  by 
comparison.

T h e  Agency  has determined that, due 
to the incomplete nature of the re lease 
rate d a ta subm issions a n d lh e 
uncertainty over autoinhibition , it w o uld 
be inappropriate at this time to try to 
qunntify  the vn riah ility  associated  w ith 
the E P A /A S T M  method. Th e  Agency is 
unabfiTfo determine w hether the high 
variance of the resu lts is attributable 
so le ly  to the inherent va riab lity  of the 
method or to possib le improper conduct 
of the release rate  studies. It would also 
be inappropriate to determ ine a re lease 
rate restriction w h ich  attempts to 
account for this va ria b ility  based so le ly  
on the current data base.

Fo r the present the A gency is  keeping 
the Special Review  open on the issue of 
re lease rates a n d js  deferring to jh e  
interim  release fa te  r  f riction  (4 pg/ 
cm z /day) and ceriificalLQnjItQgcam  
established bv O A P C A  Products w ill  be 
certified on the b as is  o f the average 
d a ily  release rate ca lcu lated  from \
va lidated  release rate  studies conducted 
according to the current d raft A S T M /
E P A  method. A n y  n ew  re lease  rate data 
subm ission or resubm ission (such as 
those required by the A gency's August 
12.1988 letter) w ill  be review ed  and a 
determination regarding certification 
reached w ith in  90 days of the Agency’s 
receipt o f such data.

The average d a ily  re lease rate w ill 
now be calculated as the non­
norm alized mean o f a ll re lease rate 
measurements during w eeks 3 through 
10. in  the Pre lim inary Determ ination the 
average daily  re lease rate  w as defined 
as the average of re lease rates measured 
over weeks 3 through 5. How ever, 
exam ination of the standard  paint 
re lease rate data indicated that 
ind iv idual re lease rate m easurements 
made during w eek 6 ar.d beyond w ere 
equivalent to those made during w eeks 3 
through 5. Release rate m easurements 
beyond 10 weeks m ay be required for 
paints w ith  atyp ical patterns of T B T  
release over time. Th e  additional 
measurements included in  the 
ca lcu lation of the average release rate 
are expected to increase accuracy .

The  Agency w ill consider re lease rate 
leve ls again when additional 
environmental monitoring data are 
ava ilab le  and the re lease rate method is 
improved. The Agency has already 
identified certain procedures w ith in the 
method as potential sources of 
va riab ility  and has in itiated 
experim entation to determine how the 
release rate method can be improved.
Th is  testing is further discussed in Unit 
V II . W hen the research is completed, the 
Agency may decide to replace the 
current O A PC A  release rate restriction
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(c) N otw ithstand ing  o th er provisions of th is  section, slow -leaching 
TBT-based m arine an tifou ling  p a in t m ay be im ported in to  and  sold in  
th e  s ta te . A slow -leaching TBT-based m arin e  an tifou ling  p a in t m ay 
be applied in  the s ta te  only to a lu m in u m  vessel h u lls  an d  lower ou t­
board drive un its. A lum inum  vessel h u lls  and  low er outboard  drive 
u n its  to w hich a slow -leaching TBT-based m arine  an tifo u lin g  p a in t 
has been applied m ay be im portechinto  and  sold, ren ted , leased, or 
used in  th e  state .

(d) This section does no t apply to
(1) a  vessel of the  U nited  S ta te s  governm ent:
(2) a  foreign vessel in s ta te  w a te r few er th a n  90 consecutive days;

or
(3) a  vessel of 4,000 gross tons or m ore.
(e) In  th is  section
(1) "slow -leaching TBT-based m arin e  an tifou ling  p a in t"  m eans a 

TBT-based m arin e  an tifou ling  pa in t, b u t no t a  coating  o r o ther t r e a t­
m ent, th a t  h as  a  m easured re lease ra te  equal to or less th a n 3.0 m icro- 
g ram s per sq u are  cen tim eter per day a t  stead y  s ta te  condition's d e te r­
m ined u n d er th e  U.S. E nv ironm ental P ro tection  A gency te s tin g  proce­
dure, as ou tlined  in  th e  agency’s call-in  notice of J u ly  29, 1986, on 
tr ib u ty ltin  in  an tifou ling  p a in ts  u n d er 7 U.S.C. 136 — 136v (the  Fed­
era l Insecticide, Fungicide, and Rodenticide Act);

(2) "TBT-based m arin e  an tifou ling  p a in t or coating” m eans a  pa in t, 
coating, or tre a tm e n t th a t  contains trib u ty ltin , or a  tr io rg an o tin  com­
pound used as a  su b s titu te  for tr ib u ty ltin , and  th a t is in tended  to 
control fouling organism s in  a fresh  w a te r or m arin e  env ironm ent;

(3) "vessel” m eans w ate rcraft used or capable of being  used as a 
m eans of tran sp o rta tio n  on w ater, includ ing

(A) a irc ra f t equipped to land  on w ater; and
(B) barges. (§ 2 ch 67 SLA 1987)

C ro ss re fe rences. — For provisions 
applicable to the importation of TBT- 
based paint after June 13, 1987, and until

December 1, 1987, see § 3, ch. 67, SLA  
1987 in the Temporary and Special Acts.

Sec. 46.03.720. Construction and operation of certain facili­
ties prohibited, (a) A person m ay not construct, ex tend , in sta ll or 
operate  a sew erage system  or trea tm en t w orks, or any  p a r t  of a sew er­
age system  or trea tm en t works, u n til p lans for it a re  subm itted  to the 
d ep artm en t for review and the d ep a rtm en t approves them  in w ritin g  
and  issues a w ritten  perm it.

(b) A person m ay not construct, ex tend , insta ll or operate  a public 
w a te r supply system , or any p art of a public w a te r supply  system , 
u n til p lans for it are subm itted  to the  d ep a rtm en t for review  an d  the 
d ep a rtm en t approves them  in w riting .

(c) The d ep a rtm en t m ay waive the  req u irem en ts of th is  section. 
<§ 3 ch 120 SLA 1971; am  § 7 ch 220 SLA 1976)
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