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BILL NO: House Bill No. 468 DATE: March 2, 1992

TITLE:

CONTACT: Arbe W illiams
465-2700

An Act relating to unfair trade

practices by construction contractors.”

House Bill No. 468 provides that a person who suffers damages as a result of a competitive bid
for a construction contract losing to a bid of a person who knowingly violates an employee
provision by treating an employee as an independent contractor may bring action for damages or
injunctive relief against the person who was awarded the contract. An employee provision as
used in this subsection provides for an employer’s obligation to pay unemployment insurance
contributions, an employer’s liability for workers’ compensation payments to employees or an

employer's obligations under the Federal Insurance Contributions Act.

The bill also provides that the attorney general may bring action in superior court againsta person

who knowingly violates an. employee provision and provides for specific penalties in addition to

any other penalty allowed by law.

House Bill No. 468 establishes a civil liability against a contractor or subcontractor who
knowingly violates an employee’s right to unemployment compensation, workers’ compensation

coverage or provisions of the Federal Insurance Contributions Act.

The Department of Labor supports this legislation.

APPROVED:

C. W>Mahien, Commissioner

Department of Labor

POSITION r'APER/Department of Labor



Independent Contractor Status

Under FICA and FUTA

For -federal tax purposes (FJCA and FUTA) the determination of
whether an individual is an employee or an independent contractor
is derived from three tests.

Test I- Corporate Officers

For purposes of FICA and FUTA corporate officers are generally
considered to be employees of the corporation, even if they are
equity holders. There are some exceptions, however. Corporate
officers who perform little or no services for the corporation and
receive little or no remuneration (either directly or indirectly)

may not be considered as employees.

Test 11- The Common Law Rules For Determining Employee or
Independent Contractor Status.

The common law rules of the IRS are wused to determine employee or
independent contractor status for purposes of FICA and FUTA.
Generally, an individual is an employee if the person for whom he
or she works has the right to direct and control that individual as
to the way the individual works in terms of the final results and

the details of when, where and how the work gets done. It should
be noted that the employer need not actually exercise control for
an employer-employer relationship to exist. The fact that the
employer has the right to do so usually results in a determination
of employee status. The IRS uses 20 common law factors to
determine the extent of control exercised and therefore the status
of the worker. Workers are generally considered to be employees if
they:

*Must comply with the employer ™ instructions about the work 1in
terms of when, where and how the work is to be performed. These
instructions may be oral or in the form of written procedures such
as a personnel manual.

CReceive training from or at the direction of the employer.

Training by the employer or an experienced employee of the employer
denotes a certain amount of control. This training can take
several forms, 1including attendance at meetings, use of company
policy and procedure manuals, and written correspondence.

tProvide services that are integrated into the business. In those
cases where the success or continuation of the business is
dependent upon the provision of certain kinds of services by an
individual then it is assumed that the business owner exerts some
control over the provision of these services.

"Provide services that are rendered personally. If an individual
who 1is providing a service to a business has the right to hire a

substitute without the permission of the business owner, it
suggests a lack of control on the part of the owner. A service
that must me rendered personally, however, indicates that the

business owner has interest in the methods of delivering the



service as well as the end result.

*Hlre, supervise, and pay assistants for the employer. An
individual who performs these services for an employer 1is generally
considered to be under the cortrol of the employer, unless this is
done under a contract that specifies that the individual is
responsible for labor, materials and the end result of the work-
not the methods of attainment.

*Have a continuing working relationship with the employer. The
existence of such a relationship over a period of time 1indicates an
employer-employee relationship, even if the work 1is part-time or

seasonal

*Must follow set hours of work. An individual who cannot control
his own time 1is almost always an employee- not an 1independent
contractor.

*Work full-time for an employer. Full-time work by an individual
is considered indicative of control by the employer, since the
individual is not free to offer his services to other parties. I1f,
for example, an employer requires a certain volume of work that
consumes all of the individual s working time, it is generally
considered an empl oyer-employee relationship. By contrast, an

independent contractor is free to work whenever he chooses for
whomever he chooses.

*Do their work on the employer ™ premises. This circumstance
implies employer control especially if the work could be done off
the premises. The use of office space, desk space, office

equipment and services provided by the employer generally places
the individual under the direction of the employer unless the
worker has the option to use other space and facilities. Working
off the employer ™ premises, on the other hand, does not imply
independent contractor status if the work must be performed off the
premises (construction work, for example).

zflusu do their work 1in a sequence set by the emDloyer. If the
employer determines, or has the right to determine, the oraer of
the work to be performed control may be 1implied.

Shust submit regular reports to the employer. Any type Dforalor
written reports indicates that the worker must accountfor his
actions to the employer and this may imply control and direction.

tReceive payments of regular amounts at set intervals. Whenever
payments to a worker are made di man hourly, weekly Dr monthly basis
it is likely that an employee-employer relationship exists.
Independent contractors are usually paid on a job basis or by
commission. A guarantee by the employer of a minimum salary may
give rise to an employer-employee rel ationship. The establishment
of a drawing account by the employer for the benefit of the worker-*-
may imply an employment relationship if the worker 1is allowed to
draw from the account at stated 1intervals and 1is not required to
reimburse for any amount exceeding earnings.

"Receive payments for business and/or travel expenses. Payment of
such expenses 1is 1indicative of control by the employer.



SRely on the employer to -furnish tools and materials. Independent
contractors usually supply their own tools and materials. The
furnishing of such items by the employer 1implies control.

#Lack a major investment 1in facilities used to perform the service.
IT the worker has a major investment in the work premises or
equipment used to perform the work it 1is indicative of independent
status. Employers routinely supply employees with items such as
tools, manuals, instruction books, clothing, etc. and these are not
considered facilities.

*Cannot make a profit or suffer a loss from their services. The
possibility that the worker may profit or suffer a loss as a result
of services performed 1is indicative of independent contractor
status. An Independent contractor has recurring liabilities and
obligations and profit or loss is dependent on the relation between
his receipts and expenditures.

*Work for one employer at a time. An individual who works for a
number of employers at one time 1is usually thought to be free from
the control of any employer thereby achieving independent status.

*Do not offer their services to the general public. Offering
services to the general public usually connotes independent
contractor status, especially if the individual has a place of
business, advertises his services, and gererally seeks to attract
customers.

*Can be fired by the employer. An individual who can be fired from
his or her employment position by the employer 1is an employee.
Independent contractors cannot be fired, except to the extent that
they do not adhere to some contractual obligation or specification.

*May quit work at any time without incurring liability. If a
worker has the right to leave the employment at any time without
incurring liability, then an employer-employeerelationship exists.
An independent contractor usually agrees todo a specific job for a
specified commission, and if the contractordoes not fulfill that
obligation he can be held liable.

Test 111- Statutory Employees

Four occupations that could not meet the employee-status test
under the IRS common-law rules have been designated employees by
congressional statute (agent-drivers or commission-dri vers, full—
time life insurance salespeople, homeworkers, and full-time
traveling or city salespeople).

In order for an individual to be designated as a Test 111
statutory he or she must meet the specifications for one of the
four designated occupations, as well as the following conditions:

*The worker must perform substantially all of the work personal 1ly;

*The worker must have no substantial investment 1in the facilities
used to perform the works and



*The work must be performed in a continuing relationship.

Statutory Nonemployees

In the Revenue Act of 1978 the Congress created a "safe haven" for
taxpayers who had previously classified certain workers as
independent contractors, but who might not actually meet the IRS
test. This safe haven would extended by the Tax Equity and Fiscal
Responsibility Act of 1982 (TEFRA). These actions were taken to
minimize employers®™ confusion about employment status while the
Congress continued to seek a more definitive method of determining

classifications.

Another provision of the TEFRA legislation designated qualified
real estate agents and direct sellers as statutory nonemployees,
thereby granting self-employed status to these individuals.

277 .ATT
21-J AN-92



Representative Dave Donley

ALASKA STATE LEGISLATURE 3111 WC > STREET. SUITE 450
DISTRICT ELEVEN ANCHORAGE, ALASKA 99503
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CHAIRMAN
IL'DiaARY COMMITTEE

VICE CHAIRMAN

REGULATION' REVIEW COMMITTEE

MEMORANDUM oo S BT
TO: All House Members
FROM: Representative Dave Donley
RE: Questions and Answers regarding HB468, an act relating

to unfair trade practices by construction contractors
DATE: March 11, 1992

1. What is the problem HB 468 willredress?

HB 468 tries to address a growing problem in Alaska and in many

other states where there 1is a high probability contractors are

misclassifying employees as independent contractors in order to
escape payment of unemployment compensation, workers”
compensation insurance, and social security taxes. The problem

is so

pervasive that in 1990 the Internal Revenue Service estimated that

38% of all employers misclassify employees as contractors. With

declining revenues it is nearly impossible for Alaska to effectively

monitor employee inisclassification. In turn, HB 468 provides an

additional solution to this problem by allowing industry participants

to bring a private cause of action and police misclassification by

their peers.

2. How does HB46S address the problem?

HB46S provides a private cause of action to contractors, workers,

unions that suffers damages by lossof a bid. In their action the
person who suffers damages must show tbnr the winning bidder

knowingly misclassifed employees as ind mdent contractors. |If

they meet this burden, the plaintiff may c ect damages for the
they suffered and may enjoin award of the bid to thebidder in
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violation of these statutes. The plaintiff may not succeed in this
action if, in their bid, they also knov/ingly misclassified employees as

independent contractors.

HB 468 also gives the attorney general authority to bring an action
for penalties and for injunctive relief against a person who
knowingly violates the employee provisions addressed in this bill.

3. What types of construction contracts does this address?

HB 468 would primarily affect public sector construction projects.
This [legislation applies to all construction contracts that were let out
for competitive bid. For this reason the act would apply to projects
put out for bid by the state, its political subdivisions, and public
corporations, including the Alaska Railroad. If a construction project
in the private sector was let out for competitive bid the legislation
would <conceivably apply.

4. Is there similar legislation in other states?

Connecticut and Oregon have both enacted legislation similar to HB
468. Illincis and California are addressing similar legislation at this
time. In addition, there is a bill in the United States Congress to
provide for a private cause of action on federal construction projects.

The real impetus for this legislation in other states is parallel to the
reason for this legislation in Alaska. The number of contractors
failing to secure workers®™ compensation, Tfailing to make
unemployment contributions, and failing to pay social security taxes
is too great, and in the face a grave fiscal constraints, the states do
not have the budget to address this problem on their own. For
example, Connecticut, the first state to enact legislation on this issue,
did so in large part because they lacked the state funds to monitor

compliance on their own.

Here in Alaska the fiscal constraints are identical. Just as one
example, in FY 92 the Workers® Compensation Division laid off the
one 1investigator they had who pursued companies that failed to
obtain workers®" compensation coverage. While the Wages and
Hours Division of the Department of Labor has taken on some of
these responsibilities, the amount of effort they can expend on this
issue is minimal at best.



Representative Dave Donley
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MEMORANDUM

To: Senator Drue Pearce
Chair, Labor and Commerce Committee

From: Representative Dave Donley"Vv
Chair, House Judiciary Committee

CHAIRMAN
IL'DICIARV COMMITTEE

VICE CHAIRMAN
RECITATION REVIEW COMMITTEE

MEMBER
ROLES COMMITIEE
LABOR AND COMMERCE COMMITTEE

Re: HB 468, An act relating to unfair trade practices by

construction contractors
Date: March 30, 1992

I am writing to request that you please schedule for hearing

HB 468,

an act relating to unfair trade practices by noncomplying contractors.

This legislation addresses concerns both contractors and the

labor

community have about unfair bidding practices of contractors who
are attempting to reduce their bids by misclassifying employees as

independent contractors. Misclassification allows the bidder
escape payment of FICA taxes, workers"™ compensation, and

to

unemployment contributions and vresultingly reduce their bid.

The bill has two main provisions.

l. It provides a private cause of action to contractors workers, and

unions that suffer damages by loss of a bid to sue winning bidders
who reduced their bid by knowingly misclassifying employees as

independent contractors. One exception to this provision s

that a

person who brings an action against a winning bidder may not collect
damages if the defendant 1io the case establishes that the plaintiff

also knowingly violated employment Jlaw by misclassifying

an

employee as an independent contractor in their bid for the same

contract.
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2. It gives the attorney general authority to bring an action for civil
penalties and injunctive relief against a person who knowingly
violates the workers®™ compensation, unemployment contributions,
and FICA withholdings by misclassifying an employee as an

independent contractor.

While the State presently has the authority to address this
misclassificationin the bids it receives, many are concerned that the
State is too overburdened to discover every case. For example, the
IRS has recently estimated that 38% of employers misclassify
workers as contractors. Therefore, HB 468 provides this private
cause of action. It is similar to abill presently introduced atthe

federal level to address this same concern.

HB 468 has the support of the Labor community and is not opposed
by the Associated General Contractors.

DD/jmn
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DEPARTMENT OF LABOR
CSHB 468(Jud)am

Enforcement procedures for violating em ployment security or workers’

compensation law s:
The Employment Security Division

audits an employer’s records for proper payment of unemployment
insurance contributions. Failure to pay the required contributions will result in

the assessment of penalties and a lien on the employer’s a sets.

The Division of W orkers” Com pensation

responds to a direct com plaint that an employer does not have workers”’ -
compensation coverage or to inform ation from the Department’s Wage and Hour
investigations that an employer cannot produce proofofworkers’compensation
coverage. An investigation is initiated and upon determ ination that the employer
does not have the required coverage, the m atter is referred to the W orkers’
Compensation Board. |Ifthe Board determines that the employer is in violation of
the requirement for coverage, the Board can issue a stop order prohibiting the
employer from hiring employees. The case is referred to the Attorney General’s
O ffice for prosecution in the event an employer does not comply with the
requirement to provide workers’compensation insurance which can result in the

assessment ofa $10,000 fine.
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Important Changes for 1990

New tax rates and wage maxlmums for social
security taxes. In 1990, the tax rate for social
security taxes is 7.65% for both the employee and
the employer (a total of 15.3%) on wages up to
S51,300. The 7.65% lax is a total) of 6.2% for
social security (old-age, survivors, and disability
insurance), and 1.45% for Medicare (hospital
insurance).

In 1991, the tax will remain at 7.65% but the
maximum wages subject to the social security
portion (6.2%) increase to S53.400, while the
maximum wages subject to the Medicaro portion
(1.45%) increase to S125.000.

Group legal service plans. The cost of group
legal service plans is not subject to social security
and tederal unemployment taxes, or income tax
withholding, if the cost is paid before Janu—

ary 1,1992. See Withholdingand Reportirng
Payrrents Other then wage's under Inocore Tax
WitHddirng

Educational assistance plans. The cost ol edu—
cational assistance plans is not subject to social
security and federal unemployment taxes, or
income tax withholding, if the cost is paid

betoro January 1, 199?. See Withtddingand,

Reporting Payrrents Other then Weges under
Incorre Tax Withdldirg

Farmers and crew loaders must withhold
Income tax. For wages paid after 1989, farmers
and crew loaders must withhold (ederal income
tax from (arm workers who are subject to social
socunty taxes.

Now federal tax deposit penalties. Alter 1909,
the penalty (or a late tax deposit is based on lhe
length ol time the deposit is late. See Porallies

under DepodIts, laler.

Now J 100,000 deposit rule. Altei July 31,1990,
undcposited taxes that reach 5100,000 or more in
any erghih-monihly deposit period must be depos—
ited on the next banking day. However, you are
still required to make deposits within 3 banking
days when undeposited taxes reach at least
S$3.000 at the end ol an eighth- monthly deposit
period See Deposits under Paying Social Seaurity
ana Witheld Incorre  Tates.

Federal unemployment (FUTA) tax rate. The
gross FUTA tax rate remains at 6.2% through
1991.

Introduction ./

This publication is mainly designed lor small blusi-

. nesses. This includes self-employed persons such
~as'.sole-prpprielors, independent contractors, and

members o"apartnership..:

Free publications and-forms, If-you need infor—
mation on a subject not covered in this
publication, piease check our other Iree

epublications.-To order publications and (orms, call

our toll-free telephone number: - o<
1-SCO-TAX-FC?M (1:00-829-3676).-You may,
also write to the IRS Forms Distribution Center tor
your arej as shown in the income tax package.

Employment Taxes

Il you have any employees, you will probably be
required to withhold federal income tax from their
wages. You may also have to withhold and pay
social securily (FICA)'laxes, If you do not withhold
these tiXOs. or withhold the taxes but do not
deposit them, you may be subject to a penalty
equal to the amount of the tax. See Peralties
under Deposits, later.

This publication discusses an employer s
responsibility (@rthese taxes. Italso discusses
income tax withholding on payments other than
wages, the federal unemployment (FUTA) tax, the
rules for advance payment ol the earned income
credit, and the rules (or tip reporting and
allocation. Information uselul for 1991 is also
included.

If you need information on railroad taxes, see
the instructions (or Form CT-1, Bployer's Amriel
Railroed Retirerrent and Urenrploynrent Repay-,
ment TaxRetum, and Form CT-2, Brployee Rep-
resentative’'s Quarterly Railroed TaxRetum
Railroad retirement and railroad unemployment
repayment taxes are explained in the Irstnuctias
torFormCT-1.

Note. After your employees file their 1990
income tax returns, you can help them correct any
mistakes they may have made in figuring their*
income tax withholding (or 1990 by making new
1991 Forms W-4 available. You should encourage
them to check their income tax withholding situa—
tion it they owed a large amount of tax or received
a large refund for 1990, and to give you a new; m
Form W—4 tor 1991 it necessary. An employee is
most likely to h3ve too little tax withhold it both the
employee and his or her spouse work. See Form
Iv—1Withhdlaimng Allonanoes, under Inoore Tax
WitHddirg, later.

Alter you receive completed Forms W-4 from
your employees, you can help them determine
whether (hey are having the right amount of
income tax withheld in 1991 by giving them
Publication 919 .1s Ky WithrddirgGorrect tar
19917 This publication will help your employees
compare the amount ot tax they expect to show
on their 1991 tax returns with the amount ol tax to
be withheld from their pay during 1991.

W ho Are Employees?

Bclore you can know how to treat paymonts you
make lor services rendered to you. you must first
know ihe business relationship that exists
between you and the person performing thoso
services. The person performing lhe services may
be:

1) An mdependcnl contractor;
2) A common law employee.
3) A statutory employee, or



4) A statutory noncmpioyee.

This discussion explains these lour categories.
A later discussion. Brrployee or Independent Con-
tractor?, points out me dillerences between an
independent contractor and an employee and
gives examples (rom various types ol occupations.

Independent Contractors e

People such as lawyers, contractors, subcontrac—
tors, public stenographers, auctioneers, etc.. who
follow an independeht trade, business, or profes—
sion in which tfjeybnor their services lo the ‘gon- «
eral public, are.generally not employees.-However!
whether such people are employees or iridepen-'
dent contractors depends.on the tacts in each' <
case. The general rule is that en.indivtdual isan
independent contractor if you. lhe employer, have .
ihe right to control or dirc-ct only the result of the
workend not the means and methods of '
accomplishing the result. «

You do not have to withhold or pay taxes on
payments you make to independent contractors.

Common-law Employees

Under common-law rules, every individual who
performs services subject to the wilt and control of
an employer, as to both Whatmus! be done and
how it must be done, is an employee. Itdoes not
matter that the employer allows the employee
discretion and freedom of action, so long as the
employer has the legal rightto control both the
method and the result of the services. For a
discussion of the factors that indicate whe'her suf—
ficient control is present lo establish an employer-
employee relationship, see Brplayee or Indepen-
dent Contractor?, later.

Two usual characteristics of an employer-
erriployee relationship are that the employer has
the right to discharge the employee and the
employer supplies the employee with tools and a
place to work.

If youhave an employer-employee relationship,
ttm’akes no difference how it is described, ft does
not matter if the employee is called an employee.
or:a partner, co-adventureT, agent, or independent
contractor. It does not matter how the payments
are measured, how they are made, or what they
are called. Nor does it matter whether the individ—
ual is employed full time or part time.

*.No distinction is made between classes of
employees. Superintendents, managers, and other
supervisory personnel are all employees. An
ottlcer of a corporation s generally an
employee, but a director is nob An officer who per—
forms no services or only minor services, and
neither receives nor is entitled lo receive any pay,
is not considered an employee.

You may have to withhold and pay taxes on
wages you pay to common-law employees.

Statutory Employees

If an individual who works for you is not on
employee under the common-law rules (see
Enployee or Independent Contractor?, lator), you
do not hove to withhold federal income tax from
that individual's pay. However, for social security
taxes, the torm employeeincludes any individual
who works for you for pay in one of the following
four categories:

1) A dnver who distributes moat products, vogo-
lable products, fruit products, bakery prod—
ucts. or beverages (othor thaornilk) or picks
up and dolivors laun / or dry cloaning, if (he
driver is your agont or is paid on commission.

2) A fulMimo life insurance soles agont whoso
principal business activity is selling life insur-
anco or annuity contracts, or both, pnmatily
for one life insurance company,

3) An individual who works of norne on malorials
or goods which you supply and which musl be
rotumod lo you or lo a person you name, it
you also furnish spocihcalions for tho work to
bo ctono

4) A lull-time irnv.-ili-ig or city salesperson who
works on your Pedal! and turns in orders to
you from wholesalers, reiailers, contractors,
or oouralors of hotels, restaurants, or other
similar establishments. The goods sold must
be merchandise lor resale or supplies tor use
in the buyer's business operation. Tho work
performed lor you-must be the salesperson's
principal business activity.

Social Becurlty tax. For social security lax, indi-
viduals'wilhin any of these categories are employ—
ees if: ' ‘e,. o o7

e The service’conlrac! stales or implies (hat <
almost'all ol the services are to be performed
personally by them; *

« The individual has little or no investment in the
Cgijiprr.en! and propertytosed lo perform the'
s:rvice-s (other than an investment in transportn-

; lion facilities); ano'

* The services are performed on a continuing
basis.

Federal unemployment tax. For federal unem—
ployment tax, the term enmployee means the
same as it does lor social security tax, except that
it does not include categories (2) and (3), above.
Thus, any individual who is an employee under
categories (1) or (4) is also an employeejor fed—
eral unemployment tax purposes. _

Reporting payments to statutory employees,
furnish a Form W-2 to a statutory employee, and
check Starutlryenployeein box 6. Show your
payments to lhe employee as other compensation
in box 10. Also, show social security tax withheld
in box 1f, and social security wages in box 12.
The statutory employee can deduct his or her
expenses (rom the payments shown on Form W-2
and, after 1989, will report earnings as a statutory
employee on line 1 of Schedule C. (A statutory
employee's business expenses are not subject to
the reduction by 2% ol his or her adjusted gross
income that applies to common-law employees.)

Statutory Nonemployees

Two categories of statutory nonemployees have
been established: direct sellersand licensed
real estate agerits. They are treated as self-
employed torfederal income tax and employment
tax purposes it:

1) Substantially all payments trtheir sorvices as
direct sellers or real estate agents are directly
related to sales or other output, rather than to
the number o lhours worked; and

2) Their services aréperformed under a written
contract providing toat they will not be treated
as employees for (ederal tax purposes.

Direct sellers. Direct sellers are persons:

1) Engaged in selling (or soliciting the sale of)
consumer products in tho home or at a place
of business other than in a permanent retail
establishment; or

2) Engaged in soiling (or soliciting the sale of)
consumer products to any buyer on a buy-soll
basis, a deposlt-commission basis, or any sim—
ilar basis proscribed by regulations, for rosalo
in toe home or at a place ol business othor
than in a permanent retail establishment.

Direct soiling includes activities ol individuals
who attempt lo increase diroct sales activities o(
their direct sellers and who earn income based on
the productivity ot their direct sollers Such
activities include providing motivation and encour—
agement, imparti g skills, knowledge, or experi—
ence, and recruiting,

For mere information on direct sellers, got
Publication D II. Tax tomration lor Direct SHlers.

Licensed roal estate agents. This category
includes Individuals engngod in appraisal activities
tor real ostnto salos it they earn income based on
sales cr othor output.

General Rules for Withholding

You may find it hcbiu! lo inmemnc: too following
general rules ler wiinhoidmg:

1) Independertt cortractors. You do not have
lo withhold income tax or social security tax
from amounts you pay an independent con—
tractor; But. ityou pay an independent con—
tractor S600 or more during lhe year in the
course ol your, trade or business, you must ;i.o
a Form 1093-t/1SC. Staterert lorRedpients
.d. Miscellaneous Incorer .

2)" Conmron-lawenployees. You may have to

. »withhold income tax'and social security tax
Irorn the wages you pay common-law employ—
ees. You .may also have to pay (ederal unem—
ployment tax and your share of social security
tat'os on these wages.

3) Statutory enployess. You do not withheld
income tax from the wages ot statutory
employees. But you must withhold and pay
social security taxes. Unless they are tull-time
lita insurance sates agents or work at home,
you must also pay federal unemployment tax
on toeir wages.

4) Statutory nonenployees. You do not with—
hold or pay taxes on payments to statutory
nonemployees.

Taxes due if worker not treated as an
employee. Ifyou treat a worker other than as an
employee (for example, as an independent con—
tractor) and you have no reasonable basis tor
doing so. you will have lo pay employment taxes
for that worker.

Relief provisions. Il you have a reasonable
basis for not treating a worker as an employee,
you may be relieved from having to pay
employment taxes lor Ihat worker. To get this
relief, you must tile all required federal tax returns,
including information returns, on a basis
consistent with your treatment of the worker. You
(or your predecessor) must not have treated any
worker holding a substantially similar position as
an employee 'Orany periods beginning after 1977.
For further information, see Revenue Procedure
85-18, in Internal Revenue Cumulativa Bulletin
1985-1, page 518.

Technical service specialists. This relief pro—
vision does not apply to a worker who provides
services for a client as a technical specialist under
an arrangement between a taxpayer, such as a
technical services firm, and the client. A technical
service specialist is an engineer, designer, drafter,
computer programmer, systems analyst, or other
similarly skilled worker engaged in a similar lino of
work. (A taxpayer who directly contracts with a
technical service specialist to provide services lor
Itself rather than (or a third party may still bo enti—
tled to tho relief provision.) This rule does not
automatically convert technical service specialists
to employees for employment tax purposes. The
common-law standards control whether too spe—
cialist is treated as an employee or en Indepen—
dent contractor. See Brployee or Indgpercent
Contractor?, below.

Leased employees. Under certain
circumstances, a corporation furnishing workers to
various proiossional people and firms is the
employer ot those workors tor employment tax
purposes. For example, a proiossional service
corporation may provide the services ol secretar—
ies, nurses, and othor similarly trained workers to
its subscribers. Tho servico corporation enters into
contracts with tho subscribers under wtiich toe
subscribers specify the sorvices to be provided
and the lee lo bo paid to toe serv :o corporation
tor each individual furnished. Tho contracts
provide that the service corporation has tho nght
to control and dirotl the worker's services tor toe
subsenber including 'ho nght to dischargo Orreas—
sign toe worker. Tho sorvico corporation hires too
workors, pays thoir wages, provides thorn with
unemployment insuranco and other bonclits. and



is the employer Ic* employment t3x- purposes For
mlormaiion on employee leasing as i! relates 10
pension plan qualification requirements. see
Enployee lessingin Publication 560. Sell-
Enployed Retirarent Flars.

Nonbusiness (personal) services by employ—
ees. Noncash payments by an employer lor per—
sonal services by employees, no! mihe course ol
the employer's business, are no: subject lo
employment taxes.

. Gash payments by an employer, however, lor «
personal servicos’by employees not in the ccurs.o .
ol the empl.oyer's.business. such as making

repairs on the employer's home, pre subject to tho
lollowingTules:

'1) Forincome tax withholding and (ederal unem—
ployment taxes, the payments are taxable if
* the employee earns 550 or mere in cash Ina
calendar quarter performing personal sorvices
(or the employer, and works 24 or more days
in that quarter or in the preceding quarter in
the employer's business.

2) For social security taxes, the payments are
taxable if the employee receives S100 or
. more in cash in a calendar year from the
employer for personal services.

These rules do not apply to corporate employ—
ees. They also do nol apply to household and
farm workers.

Additional Information. For more information
about what wages are taxable, lhe treatment ol
special types of employment, the treatment ol
special types of payments, and similar subjects,
get a tree copy ol Publication 15 (Circular E),
BEnployer’s TaxQuide, or Publication 51 (Circular
A), Agriadtura Bhrployer’'s Tax Quide, from Ihe

Internal Revenue Service.

Employee or Independent

Contractor?

Anjtmpioyer must generally wilhhold income
taxes, withhold and pay social security taxes, and
pay unemployment taxes on wages paid to an

> employee. An employer does not generally.have
("~withhold or pay any taxes on payments to.inde-
pendent contractors.

Common law rules. To help you determine
whether an individual is an employee under the
‘common law rules. 20 (actors have been identified
that indicate whether sufficient control is present
to establish an employer-employee relationship.
The degiee ol importance ol each (actor varies-
depending on the occupation'and the context in
. which the services are performed. ltdoes not
1-matter that the employer allows the employee
freedom of action, so long as tho employer has
the right to control both the method and..the result
ol the services. If'an‘employer treats an employee
as an independent contractor and the relief provi—
sions discussed earlier do nol apply, the person
« responsible for Ihe collection and payment o! with—
holding taxes may be held personally liable (or an
amount equal lo the employee's income and
social security taxes that should have been with—
held.
The 20 (actors indicating whether an individual
is an employee or an independent contractor are:

1) Imstructions. An employee must comply with
instructions about when, where, and how lo
work. Even il no instructions are given, the
control factor is present il (he employer has
the right to give instructions.

2) Tralning. An employee is trained to perform
sorvices in a particular manner. Independent
conlrnclors crdmanlv use their own methods
and receive no training Irom the purchasers ol
their services.

3) Integration An employee's servicos are inte—
grated into the business operations because

mo services are important to the success or
continuation Ol ton business. This snows mat
the employee is sun.-eci lo direction and
control.

%) Services rendered personally. Anemployee
renders services personally. This shows that
the employer is interested in the methods as
well as lhe results.

5) Hringassistants. An employee works lor an
employer who hires, supervises, and pays,
assistants. An independent contractor hires,
supervises, and pays assistants under a
contract that requires him or her to provide
materials and labor and to be responsible only
lor lhe result. -

6) Continuing relatiorship. An employee has a*
continuing relationship with an employer. A
continuing relationship may exist where work
is performed at frequently recurring although
irregular intervals.

7) Set hours of work An employee has set
hours of work established by an employer. An
independent contractor is the master ol his or
her ov/n time. .

8) Full-time work An employee normally works
lull time for an employer. An independent con—
tractor can work when end for whom he or
she chooses.

9) Work done on premnises. An employee

works on the premises ol an employer, or

works on a route or at a location designated "
by an employer.

Order or sequence set An employee must .

perform services in the order or sequence set

by an employer. This shows that the
employee is subject to direction and control.

Reports. An employee submits reports to an

employer. This shows that the employee must

account to the employer (or his or her actions.

2) Payrrents. An employee is paid by the hour,,
week, or month. An independent contractor is
paid by the job or on a straight commission. "

10)

11)

13
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Expenses. An employee’s business and
travel expenses are paid by an employer. This
shows that the employee is subject to regula—
tion and control.

Tools and materials. An employee is fur—
nished significant tools, materials, and other
equipment by an employer.

Investiment An independent contractor has a
signilicant investment in the facilities he or
she uses in performing services lor someone
else.

Profit or loss. An independent contractor can
make-a profit or suffer a loss. .

Works for nore thaen one person or firm
An independent contractor gives his or hem
services lo two or more unrelated persons or
firms at the same time.

Offers servicos to genoral public. An inde—
pendent conlractor makes his or Iter services
available to the general public.

Right tofire An employee can bo tired by an
employer. An independent contractor cannot
be lircd so long as ho or she produces a
result that meets the specifications ol tho
contract.

Right toquit An employee can quit his or
her job at any time without incurring liability.
An independent contractor usually agreos to
complete a specific Job and.is responsible (or
its satislactory completion, or is legally
obligated to make good lor failure to complete
it.

14)

15)

16
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17)

18)

19)

20)

Form SS-0. Indoubtful cases, the (acts will
determine whother or not there is an actual
empioyer-employoo relationship. Il you want the
IRS lo determine whether a worker is an
employee, file Form S$S-8. Determination ol
Enployee Wirk StatLs tar Purposes ol Federal

Enployrent la-er ad Incore  lav Withddirg
wiir. District DifJ'JO"
it you classify ar. employee as an independent
contractor and you had no reasonable basis lor
clomg so. yen will have to pay employment taxes
tor mat worker (the reiiel provisions, discussed
earlier, will not apply). Further, it you do not with—
hold income and social security taxes Irom his or
her wages, you may be held personally liable lor a
penalty cl 100% ol me tax il you are the person
responsible lor lhe collection and payment ol with—
holding taxes. See Peardiiies\hder Deposits, later.
The following examples may help you to prop-
«erly classify your workers:

‘Building and
Construction Industry

Banple 1 John Grown has an oral.agree-
ment with Are &U!Stng Co to do carpentry work
on ar-y house designated by the Ace Building Co.
Re supplies his own hand tools. The Ace Building
Co. supplies the material tor each job. He has to
do the work himselfand he v/orks on a lull-time
basis (or lThe company, For some work he is paid
on a piecework basis and for some on an hourly
basis. He has no assistants, does not have an
office, and does not advertise in newspapers’or’
otherwise hold himsell out to the public as being
in the carpentry business. The Ace Building C6,.“"*
can discharge him any lime before he finishes a
job without contractual liability. John is an "
employee ol the Ace Building Co. ‘m

Banple2..Ron Smith, a mason, has an oral*-
agreement with Jiffy, Inc., a contraciqr,.tq face .a
building with brick. Jiffy supplies all material for. the
job. He supplies only his hand tools. He has lodo
the work himself and is paid on an hourly basis.*
Jiffy employs two other masons on the job, who,-
are supervised by Ron. Detailed supervision over
him is neither necessary nor warranted because of
his skill in the work. He can quit the job at any fjr
time, or Jiffy can discharge him at any time, Ha"
has no investment or proprietary interest ima busi—
ness that offers the general public services'similar
to those he does lor Jiffy. Ron is an employee of
Jiffy, Inc. — .

Banple 3 Tom Green is a painting subcon—
tractor who has contracted lo paint 264 houses. -
He hired 40 painters to do the work tor him ,".iv_
although only about 15 are on the job at any one
time. Ho supplies all the paint, brushes; and rm.--
ladders. He designates the house to be painted- m
and either pays the painters per house or by tho m
hour. Detailed instructions about the work are not
necessary because of the painters® skill in their =
trade. He inspects the'work and requires thamto'
repaint any unsatisfactory work. The paintorsc.n a:
cannot engage helpers without his consent.-Ho
can discharge them.for any reason, and they are.--
e2to resign at any time. The painters are under
no legal obligation to complete tho painlihg of the
houses. They assume no business risks and have
no capital investment. None of them has an estab—
lished business. The painters are employees pt u
Tom Groen. - - - Aj

Banple 4 Jerry Jones has an agreement:..'
with Wilma White to supervise tho remodeling ol
her house. She did not advance funds lo help him
carry on the work. She makes direct payments to
the suppliers (or all necessary materials. Sho
cames liability and worker's compensation Insur—
ance covering Jerry and others he engaged to
assist him. Sho pays them an hourly rate, and
exercises almost constant supervision over tho
work. Jerry is not tree to transfer his assistants to
othor jobs. Ho may not work on othor jobs wtiilo
working lor Wilma. He assumes no responsibility
lo complete lhe work and will incur no contraclual
liability il he fails lo do so. He and his assistants
perform personal servicos lor hourly wages. They
are employoes ol Wilma Whito.

Banple S wilton Manning, an experienced
lilesotter. orally agreed with a corporalion lo per—
form lull-timo services at construction sites. He



uso-t r.ts own tools a.ia performs services in the
ortti:» designated ay the ec.-paroiicr. anti
according to its soficiticalioiis. lhe corporation
supplies all materials, makes (rcouenl inspections
o! his work, pays him on a piecework basis, and
carries worker’s compensation insurance on him,
He does not have a place of business or hold
himsell oul lo perform similar services lor clhers.
Either party can end lhe services at any time.
Milton Manning is an employee ol tho corporation.

Banple & Wallace Black agreed with the
Sawdust Co. lo supply the construction labor lor a
group of houses. The company agreed to pay ail
construction-costs. However, he supplies all lhe
tools and equipmeni. He performs personal
services as a carpenter and mechanic lor an
hourly wage. He also acts as superintendent and
foreman, and engages olher individuals to assist
h!m. The company has tl.e right to select,
approve, or discharge any helper. A company rep—
resentative makes frequent inspections of the
construction site. When a house is finished.
Wallace is paid a certain percentage ol its costs.
He Is not responsible lor laults. delects ol
construction, or wasteful operation. At the end ol
each week, he presents the company with a
statement of the amount he has spent, including
tho payroll.,The company gives him a check (or
thatamount Irom which he pays lhe assistants,
although he is not personally liable lor their
wages. Wallace Black and his assistants are
employees ol the Sawdust Co.

'Bxanple 7. A local plumbers' union and a con—
tractors-association agreed to set up an
apprenticeship program. The program is financed
by the contractors and is administered by a joint «
apprenticeship committee. Trainees are enrolled
firstin a preapprenticeship program, in which they
attend vocational school Iull time 5 days o week
lor.6 to 8 weeks. During this period, they are paid
an hourly rate and are furnished with all materials
and supplies used in school.

Alter completion of the preapprenticeship pro-.
gram, the trainees are assigned to work for local
contractors as apprentice plumbers. The
apprentices must attend training classes related to
the trade one day a week lor 2 years. The
apprenticeship program pays them for the time
spent in attending classes al lhe same hourly rate
theyearn working for their contractor-employers.

..Whilo in the preapprenticeship program, the
trainees are not employees. Their payments Irom
the program are not subject to income tax with—
holding or social security taxes. The contractors
and the administrators of the preapprenticeship
program are not liable for federal unemployment
tax.' However, the apprentices assigned to con—
tractors as apprentice plumbers are considered
employees; oven when attending classes under m
the apprenticcship program. Their payments Irom
the program ore subject to income lax withholding,
social security taxes, and federal unemployment
tax

Trucking Business

BExanple 1 Drivers lorRover Trucking Co.
often engage laborers to unload their trucks with
tho oxpross consent ot the company. Tho drivers
pay tho unioadors (rom lur.ds provided by the
company. The unloaders are company employees.
This also would bo taio il the drivers had only the
implied consent ot tho company.

B@anmple2 A company engages Phil Blue to
haul products to Its customers. The company has
legal ownership and control ol lIhe trucking equip—
ment. Phil can be required, on an hour's notice, to
make deliveries al times and places specified by
tho company. Refusal can jeopardise his
relationship with the company. Ho has to oporato
and maintain the equipment and provido the noc-
ossary operators and helpers. Ho is not allowed to
uso tho company's oquipment to haul lor others.
He is paid on o tonnage basis and is not guaran—
teed o minimum amount ol compensation. Ho has

-tn« operators a”:! helpers oul ol f,is
fji-.Tiatte receipts as wei' as pay lor sit insurance
coverage required by the company. Phil and any
operators or helpers engaged to assist him are
employees ol the company.

Fishing Industry

Banple 1 Harry Rose is the captain ol one
ol the Pan Fishing Company's schooners. He
engages a crew ol 15 lo operate lhe schooner. He
oilers lo pay each crew member on the lay
(sharing ol lhe profit) basis. He and the crew
members (except lhe engineer, who is paid a
straight lee) are jointly, liable lor any losses result—
ing (rom a voyage.

The schooner is ah American vessel ol more
than 10 net tons Ho and the Pan Fishing Com—
pany entered into a contract ol service within the
United Stator..

Alter tnc- voyage. Captain Rase sells the catch
through a fish exchange, which deducts its lees
Irom the proceeds. Alter deducting certain speci—
fied expenses (such as fuel, oil, etc.), he turns
one-lourth ol the proceeds over to Pan Fishing
Co.. less 5%, which he keeps as his commission,
From the remaining Uiree-lourths, ihe expenses ol
(ood, bait, etc., are deducted. The remainder is
then equally divided among the members of the
crew, including himself.

The members ol a crew engaged under these
circumstances are employees ol either the captain
(il he is not an agent o( the vessel owner) or of the
vessel owner. Their lays are in the nature of
wages, and the agreements under which tho
crews are engaged in these circumstances are
contracts of hire.

In this example, Caplain Rose is acting os an
agent ol Pan-Fishing Co. Therelore, the company
is the employer. As an employer ol a crew working
on an American vessel under a contract entered
into in the U.S., the company must withhold
income tax and social security taxes from the
entire crew's wages, including the wages ol Cap—
tain Rose and the engineer. The company must
also pay the employer's portion ol social security
taxes.

Because the schooner is a vessel of more than
10 net tons with a crew of more than nine mem-—
bers. the company must also pay federal unem—
ployment tax on these wages..

The value of meals and lodging fumished to
the crewis not subject to income tax withholding,
social security taxes, and lediral unemployment
tax because the company must furnish meals and
lodging on board the vessel so that tho crew can
do their work.

Federal unemployment tax The work of *
catching fish is exempt from (ederal unemploy—

ment tax exoept lor;

1) Work related to catching salmon or halibut for
commercial purposes; cr

2) Work performed on a vessel ol more than 10
net tons.

However, work falling under items (1) end (2)
above is also exempt il the four conditions men—
tioned. below, under Gartaincrewnrenioers con-

sideredsell-enployedare met.

Certain crew members considered self-
employed. Wages paid to tho members ol a
crew on a fishing boat are not subject to foderal
income lax withholding, social security taxes, and
the lederal unemployment tax il all tho following
conditions are mot:

1) Tho members neither get nor are entitled to
any money lor their work (other than as pro-—
vided in condition (2). below);

2) The members get shares ot the catch or ot
the proceeds Irom tho salo ol the catch;

3) Each mombor's share depends on tho si:o ol
the catch: and

4) The operating crew ol tho boat (or oach boat
Irom which a momber gots a share (or a
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fir.hinn or.-:-ration involving more than one
ooab normally numbers less than 10.

Each memoer of lhe crew who meeis these
conditions is considered sell-employed. The
earnings ol these crew members are considered
trade or business income and therelore subjecl lo
self-employment tax. See Publication 533, Sall-

BEnployrrent Tax

B@anmple2 Mike Jones, an owner ol a lislJ:
boat ol more than 10 net tons, employs a cao'.a
and eight others to work as crew mentbo I
proceeds Irom the sale ol the catch oltset boat
operating expenses, such as fuel, bait, and ice;
The balance is divided G0% among the captain-
and the crew members and 40% between Mike
and the captain. Between voyages the crew mem—
bers do not receive any additional com.:-" -v -n,
but they must do cenain work, such as 'm j
nets, splicing cable, and transporting the i. <
However, the male, the engineer, and the cook
receive an additional payment of S100 each. This
payment does not depend on the boat's catch.
Since the mate, the engineer, and the cook
receive payment other than a share of the catch,
they are not considered sell-employed. The f-IGP
payment and their share of the proceeds Irom the
catch are subject to (ederal income lax withhold—
ing, social security taxes, and the lederal unem—
ployment tax.

The other six crew members, including the cap—
tain. are considered self-employed because they
do not receive any additional pay and are mem-—
bers of an operating crew of fewer than 10 mem-—
bers. Mike does not have to withhold tederal. :*
income tax or social security taxes from their- pay.
They musi pay self-employment tax on their,
earnings. Also, because the boat has a crew o f'.
less than 10 members and meets the four-.- >ult
conditions mentioned above under Gartaincrew -
menbers corsideredself-enrployed,’ Mike does
not have to pay lhe federal unemployment taxfor
the othar six crew members, -~

BExanple 3 Assume the same facts as in
Example 2, except that, in addition to receiving a
share of the catch, tne captain and.the other crew
members are entitled to receive S3 per hour for
repairing nets, constructing new nets, splicing - =
cable, and other incidental work while in port. "
Since the crew members are entitled to receive
payment other than a share ol the catch, th'ey‘ara
not considered sell-employed. The S3 per hour:
payment and lhoir share of The proceeds from the
catch are subjecl to federal income tax withhold—
ing, social security taxes, and the federal unem-—
ployment lax e VA o]

Reporting requirenments. The operator of a

boat must file with the IRS a completed Form =,
1099-MIScC, Staterrent tor Recipients of Miscella:
neous INoaTe, if any of the crew members wort;
as sell-employed individuals. Il must be filed with
the IRS by February 28 ol lhe year following the
calendar year in which tho crew member wa3 paid.
All amounts must be reported. The S600 or more
rule does not apply.

Staterment tocrenen.  Each operator who is
required to file Form 1099-MISC must also (umish
a statement to oach crew member. You may use
Copy B ol Form 1099-MISC lor this purpose. This
statement must bo (urnished to all crew members
oy January 31 ol the year following tho calendar
year in which the crew member was paid.

Federal unenploynmernt tax Sell-employed
crow members do not pay lederal unemployment
tax on their earnings. Howovor, the oporator ol the
boat may be subject to lederal unemployment tax
on the earnings ot crow members who perform
services that come under tho exceptions stalod
earlier under Federal unenployrrent tax and who

do not meot tho tour conditions montioned above

under Gertain crewnreners corsiceredself-
erployed





