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I w o u l d  v e r y  m u c h  a p p r e c i a t e  y o u r  s u p p o r t  H B  441, " A n  A c t  
r e l a t i n g  to t h e  d i s c l o s u r e  of i n f o r m a t i o n  b y  a n  e m p l o y e r  a b o u t  
t h e  j o b  p e r f o r m a n c e  o f  an  e m p l o y e e  or  f o r m e r  e m p l o y e e . " .

H B  441, is m o d e l e d  a f t e r  a F l o r i d a  l a w  t h a t  p a s s e d  in 1 9 9 1  a n d  
w a s  m e n t i o n e d  i n  S t a t e  L e g i s l a t u r e s  m a g a z i n e .  H B  441, 
p r e s u m e s  t h a t  a n  e m p l o y e r  w a s  a c t i n g  in g o o d  fa i t h ,  u n l e s s  it 
is s h o w n  t h a t  t h e  r e f e r e n c e  w a s  k n o w i n g l y  f a l s e ,  d e l i b e r a t e l y  
m i s l e a d i n g ,  w a s  g i v e n  w i t h  m a l i c i o u s  p u r p o s e  o r  v i o l a t e d  t h e  
e m p l o y e e s  c i v i l  r i g h t s .

If  y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  ca l l  m e  o r  S t a n  R o b b i n s ,  m y  
C h i e f  of staff, a t  e x t  4968.

Than}: you for y o u r  consideration.
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R e :  T h e  Law o f  D e f a m a t i o n  i n  t h e  C o n t e x t  o f  F o r m e r  E m p lo y e e  
R e f e r e n c e s

D e f a m a t i o n  i s  a  d o c t r i n e  o f  t h e  common l a w .  I t  a l l o w s  f o r  t h e  
r e c o v e r y  o f  d a m a g e s  f r o m  p e o p l e  who c a u s e  o n e  t o  s u f f e r  a  
l o s s  b y  t h e  p u b l i c a t i o n  o f  a  l i e  t h a t  c a u s e s  i n j u r y  t o  o n e ' s  
r e p u t a t i o n .  A ny  c o m m u n i c a t i o n  b e t w e e n  tw o  o r  m o re  p e o p l e  c a n  
c o n s t i t u t e  p u b l i c a t i o n .  T h e  d e f e n d a n t  m u s t  h a v e  b e e n  a t  l e a s t  
n e g l i g e n t  i n  r e g a r d s  t o  w h e t h e r  o r  n o t  t h e  s t a t e m e n t  w as  
f a l s e .

I f  t h e  d e f a m a t o r y  s t a t e m e n t  w o u l d  t e n d  t o  i n j u r e  o n e  i n  h i s  o r  
h e r  b u s i n e s s  o r  p r o f e s s i o n ,  a s  w o u l d  b e  t h e  c a s e  i n  m o s t  
l a w s u i t s  i n v o l v i n g  e m p l o y e r  r e f e r e n c e s ,  t h e  i n j u r e d  p a r t y  i s  
n o t  r e q u i r e d  t o  p r o v e  s p e c i f i c  m o n e t a r y  d a m a g e s .

T h e r e  i s  a  l i m i t e d  p r i v i l e g e  i n  t h e  common l a w  t h a t  p r o v i d e s  
so m e  p r o t e c t i o n  t o  a  p e r s o n  who m a k e s  a  d e f a m a t o r y  s t a t e m e n t  
i f  t h a t  p e r s o n  w as  a c t i n g  i n  t h e  i n t e r e s t  o f  o t h e r s .  T h i s  
common l a w  p r i v i l e g e  h a s  b e e n  a p p l i e d  t o  c a s e s  i n v o l v i n g  
s t a t e m e n t s  b y  a  f o r m e r  e m p l o y e r .  H o w e v e r ,  t h e  s c o p e  o f  t h i s  
p r i v i l e g e  i s  s o  v a g u e  t h a t  t h e  b e s t  w ay f o r  a n  e m p l o y e r  t o  
l i m i t  t h e i r  e x p o s u r e  t o  l i a b i l i t y  f o r  d e f a m a t i o n  i s  t o  r e f r a i r .  
f r o m  m a k i n g  a n y  n e g a t i v e  s t a t e m e n t s  a b o u t  f o r m e r  e m p l o y e e s .
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Defamation in the Workplace: 
The Law of Massachusetts

BY JAMES B. C O N R O Y
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Introduction
.An unprecedented wave of litigation is flooding the 

courts with libel and slander claims based on negative 
job reviews, unfavorable employment references, derog­
atory termination interviews and other forms of work­
place defamation.1 Reacting to the costs as well as the

risks of such lawsuits, m a n y  employers have reduced 
their employees' performance evaluations to meaning­
less generalities, imposed strict censorship on interof­
fice communications and stopped giving references al­
together. This is a loss for everyone concerned. T he free 
exchange of information in the workplace is just as i m­
portant to able employees as it is to their employers. 
More broadly, consumers are the ultimate beneficiaries 
when hiring, firing and promotion decisions are made 
on the basis of well-informed judgments.

At the same time, employees should have ample 
means to :ppk legal redress w h e n  their employers dis­
parage their reputations without just cause. Few injuries 
are as thoroughly ruinous as the undeserved loss of one's 
good name, and the consequences m a y  be particularly 
devastating on the job and in the marketplace.

For centuries, the c o m m o n  law of defamation has 
struggled to maintain an appropriate balance between 
these competing values. " O n  the one hand, the tort law 
of this Commonwealth has long recognized a right of re­
dress to one w h o  suffers injury to his reputation by the 
publishing of a defamatory falsehood. O n  the other 
hand, freedom of expression is guaranteed...."3

Following a brief review of libel and slander in gen­
eral, this article focuses on the manner in which the law 
of Massachusetts balances these competing rights and 
values in the workplace.-1 Typically, employees' defama­
tion claims are precipitated by 1) an unfavorable evalua­
tion; 2) an allegation of workplace misconduct; 3) a de­
rogatory c o m m e n t  in a company publication,- or 41 an 
unflattering reference. This article reviews Massachu­
setts law governing all four scenanos, suggests h o w  e m ­
ployers m a y b e  counselled to avoid inappropriate defam­
atory communications and discusses ways and means 
to reconcile more justly the conflicting interests which 
the law of defamation must balance in the workplace.

I. Basic Law of Defamation

A. Elements of a Cause of Action
Defamation consists of a false and unflattering state­

ment communicated to one or more individuals about 
another/1 Written defamation is libel. Oral defamation is 
slander. Li either case, the plaintiff must prove all five of 
the essential elements of both tons:

1. Suits brought by employees agamst then employers now account 
for about one third of all defamation actions. Wall Street lonrnal. at 
33, col. 4 |October 2, 19S6).
2. Stone v. Essex County Newspapers. Inc., 367 Mass. S49. S55
11975).

3. for a hill review of Massachusetts detamauon law, see 37). Nolan, 
Mimachusetts Practice §§91-104 (1979).
4 AfceUtiyv. Shumn, 401 M ass. 593 ,597  (198S1

S4 /Massachusetts Law Renew/Summer 1989



First, the statement at issue must be "defamatory," 
classically defined as "words which would tend to hold 
the plaintiff up to scorn, hatred, ridicule or contempt, in 
the minds of any considerable and respectable segment 
in the community"5 Accusing an employee of misfea­
sance or malfeasance on the job is defamatory per se,6 as 
is any publication which would tend to deter others 
from doing business with him.'

Second, since causes of action for libel and slander 
protect the plaintiff's reputation rather than his own 
peace of mind, the defamatory remark must be "pub­
lished" to someone other than the one defamed.* Berat­
ing an employee whe n  no one else is present, no matter 
h o w  unfairly or energetically, cannot give rise to a defa­
mation claim.9 However, internal communications 
closely confined within a single business entity m a y  
well support a cause of action.10 Because an unfavorable 
intra-corporate evaluation, report or casual conversation 
can have devastating consequences tor the maligned e m ­
ployee, "(t)he argument that a communication between 
agents of the same corporation is not a communication 
to a third person is not impressive in dealing with such a 
subject as defamation...."11

Third, the defamatory statemen: must refer specifi­
cally to the plaintiff or be reasonably discernible as 
such.11 Heavily veiled references to "certain parties" 
m a y  not be actionable, but a suggestion that "a certain 
head of the Accounting Department is skimming from

the till" leaves no room for doubt about the wrongdoer's 
identity,13

Fourth, the remark must be false. Although the 
plaintiff bears the burden of alleging falsity, under M a s­
sachusetts law it is up to the defendant to prove truth as 
an affirmative defense.14 Even if a written defamatory 
statement is true, it m a y  still be actionable if the defen­
dant published it maliciously in a conscious effort to 
ruin the plaintiffs reputation without lawful reason.15

For all libe' and most slander claims, nominal d a m­
ages m a y  be awarded without proof of actual injury,-16 but 
to recover compensatory damages, a plaintiff must prove 
genuine harm.17 Typical general damages include lost 
reputation and resulting mental anguish.18 Special d a m­
ages m a y  also be recovered w h e n  pleaded and proved.19 
However, where a multi-count complaint alleges defa­
mation among other causes of action, only one recovery 
m a y  be had for a single injury, no matter h o w  many theo­
ries support it.10

Corporations,11 sole proprietorships11 and other busi­
ness entities are accountable for defamatory statements 
made by their agents or employees acting within the 
scope of their employment. Emplo>ers are also directly 
liable for any defamatory statements which they ex­
pressly authorize.13 Furthermore, employers are liable 
for any statements m a d e  by their agents or employees 
while acting within their actual or apparent authority.14

5. S t o n e ,  s u p r a  n.2,3 6 7  Mas s .  at S53.

6. L y m a n  v. N e w  E n g l a n d  N e w s p a p e r  P u b .  Co., 2 8 6  Mas s .  258, 2 6 2  

(19341.

7. A . E M .  C o r p .  v. C o r p o r a t e  A i r c r a f t  M a n a g e m e n t ,  6 2 6  F.Supp. 

1533,1551 (D. Mass. 1985).

S. B r a u e r  v. G l o b e  N e w s p a p e r  Co., 351 Mass. 5 3 . 5 6  (19661.

9. C o m c r f o r d  v. W e s :  E n d  S t r e e t  R a i l w a y  Co.. 164 Mass. 13, 15 

(1S951.

10. B a n d e r  v. M e t r o p o l i t a n  Life I n s u r a n c e  Co., 3 1 3  Mass. 3 3 7 , 3 4 8 -  

4 9 11943).

11. Id.

'.2. M i G i .  Inc. v. G a n n e t t  Ma s s a c h u s e t t s  Broadcasters, Inc., 25 

M a s s .  A p p .  Ct. 394, 39 6  (1988|.

13. M c C o l l u m  v. L a m b i e ,  145 Mass. 2 3 4 , 2 3 8  |ISS7).

14. M c A t o y ,  s u p r a  n.4, 401 M a ss. at 597. In P h i l a d e l p h r a  N e w s p a ­

pers. Inc. v. H c p p s ,  4 7 5  U.S. 767, 7 7 5 - 7 8  (1986), the S u p r e m e  Court 

held that in a libel case against a m e d i a  defendant, the nrst a m e n d ­

m e n t  required that plaintiff bear the b u r d e n  of proving falsity, and 

thus a state c o m m o n  la w  rule (similar to Massachusetts'), imposing 

the b u r d e n  of proof o n  this issue o n  the defendant, w a s  unconstitu­

tional. In M e  A m y ,  s u p r a , the S I C  did not decide w h e t h e r  H c p p s  a p­

plied in a case involving a n o n m e d r a  attendant. 401 Mass. at 597 n.4.

15. G . L . M .  c.231, §92. However, in M a t e r i a  v. H u f f , 3 9 4  Mass. 328, 

3 3 3  n.6 |19S5i, the S u p r e m e  Judicial C o u r t  held that this element of 

the statute is constitutionally invalid w h e r e  the plaintiffs are public 

figures or public officials. T h e  C o u r t  left o p e n  the issue of whether 

the s a m e  constitutional infirmity applies to actions brought by pri­

vate plaintiffs. Id.

16. 3 7  ]. Nolan. M a s s a c h u s e t t s  Practice, §99 at 125-26 (1979). and 

cases cited.

17. S t o n e ,  s u p r a  n.2, 3 6 7  Mass. at 860-61. Loss of prospective e m ­

p l o y m e n t  resulting t i o m  a defamatory reference has always been

c o m p e n s a b l e . E . g . , D o a n e v . G r e w , 2 2 0 M a ss. 171,176(1915);5r. C l a i r  

v. T r u s t e e s  o f  B o s t o n  U n i v e r s i t y , 2 5  M a ss. A p p .  Ct. 662, 6 6 5  n.2, r e­

v i e w  d e n i e d ,  4 0 2  Mass. 1104 (1988). In a significant n e w  develop­

men t ,  however, the Appeals C o u r t  recently declined to disturb a n  

a w a r d  of d a m a g e s  for the loss of a job the plaintiff already held. In 

M e n d e z  v. M.S. W a l k e r .  Inc., 2 6  M a s s .  A p p .  Ct. 431, 4 3 2  (19881, the 

plaintiff h a d  w o r k e d  for the defendant c o m p a n y  as a n  e m p l o y e e  at 

will. H e  w a s  fired after the c o m p a n y ’s president told his supervisor 

that he h a d  stoien c o m p a n y  property'. A l t h o u g h  the plaintiff h a d  oaiy 

filed a defama t i o n  ciaim, asserting n o  cause of action for “wrongful 

termination'' in a n y  or its forms, the jury a w arded d a m a g e s  tor the 

loss of his job. O n  appeal, the defendant argued that the plaintiff's 

injuries resulted f r o m  the discharge rather than the s L n d e r  a n d  b e­

cause the discharge w a s  not unlawful in itself, the plaintiff's lost in­

c o m e .  as o p p o s e d  to his lost reputation, should not h a m  b e e n  consid­

ered in assessing damages. T h e  A p p e a l s  C o u r t  declined to consider 

this argument, solely because it h a d  not been raised below. Id. at 435. 

Certainly, holding that lost w a g e s  are c o m p e n s a b l e  w h e n e v e r  a n  e m ­

ployee is fired because of a  defama t o r y  accusation v  auid radically 

transform the doctrine of e m p l o y m e n t  at will. For a related discus­

sion of M e n d e z ,  see infra notes 9 1 - 9 4  a n d  a c c o m p a n y i n g  text.

18. S t o n e ,  s u p i a  n.2,3 6 7  M a s s .  at 860.

19. Id.

20. See. e.g., St. Clair, s u p r a  n. 17,25 Mass. A p p .  Ct. at 6 6 5  n.2 (where 

plaintiff lost a job opportunity after defendant d e f a m e d  h i m  in a refer­

ence, separate d a m a g e s  could no t  be a w arded s c n a t i m  o n  theories of 

slander a n d  intentional interference w i t h  advantageous relations).

21. E.g., G a l v i n  v. N e w  York. N e w  H a v e n  eA  H a n f o r d  R a i l r o a d  Co.. 

3 4 1  M a s s .  293,296(1960).

22. E'.g., P i o n  v  C a r o n ,  2 3 7  M a s s .  107. Ill (1921).

23. E.g., M i l l s  v. W.T. G r a n t  C o . , 2 3 3  Mas s .  140,145(1919).

24. E z e k i e l  v. l o n e s  M o t o r  C o . , 3 74  Mass. 362, 391 (1978); B a n d e r ,  

s u p r a  n. 10.313 Mass. at 348.
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Most of this article addresses employers' defamatory 
statements of fact about their employees; statements of 
pure opinion are i m m u n e  from liability in the first in­
stance. "fUjnder the First A m e n d m e n t  there is no such 
thing as a false idea. However pernicious an opinion m a y  
seem, we depend for its correction not on the conscience 
of judges and juries but on the competition of other 
ideas."2* In sharp contrast, "there is no constitutional 
value in false statements of fact" and falsely defamatory 
factual statements enjoy no sanctuary under the first 
amendment.26

Whether a statement is one of fact or opinion is a 
question of law if reasonable persons could not decide 
the matter differently; but the issue is for the jury if the 
statement could reasonably be understood either way.2' 
The best test seems to be whether the remark is suscep­
tible of proof. A  statement is factual if it can be proved, at 
least theoretically, to be true or false; it is an expression 
of opinion if it is subjective or open to speculation.28 To 
say that John Smith is unfit for promotion m a y  be a pro­
tected expression of opinion; to say that John Smith has 
stolen the company blind is an actionable statement of 
fact.29 The court must consider not just one word or 
phrase but the entire statement in context, giving 
weight to the circumstances, the m e d i u m  of dissemina­
tion, the audience, and any mitigating or cautionary 
terms that the publisher m a y  have included.50 Epithets 
deemed opinionated w h e n  uttered in the heat of a con­
frontational labor dispute might be taken as statements 
of fact w h e n  spoken calmly and with due reflection.31

Even an expression of otherwise unadulterated opin­
ion m a y  support a cause of action if it implies a basis in 
undisclosed fact.32 Liability m a y  c o m e  from saying too 
little rather than too much. Simply describing one's e m ­
ployee as an alcoholic m a y  give h i m  grounds to sue be­
cause the statement implies undisclosed evidence of ex­

B. Protected Expressions of Opinion

25. G e n :  v. R o b e n  W e l c h .  Inc., -US U.S. 3 2 3 , 3 3 9 - 1 0  (19741.

26. Id. at 340.

27. Kins: v. G l o b e  N c w s v a o e r  Co., 4 0 0  Mass. 705, 7 0 9  (1987), cert, 

d e n i e d ,  108 S.C:. 1121 (1988).

28. C o l e  v. W e s t m g h o u s e  B r o a d c a s u n z  Co.. Inc., 3 8 6  Mass. 303. 

310-12, ccr:. d e n i e d ,  4 5 9  U.S. 1037 (1982).

29. Id. A l t h o u g h  the accusation of t h e n  w o u l d  be actionable, defen­

dant should prevail u p o n  proof of the accusation's truth or a reason­

able basis for belief in its truth.

30. Id. at 309.

31. Id. at 310. In Tosti v. A y i k ,  3 8 6  Mass. 721, 7 2 3  (19S2|, the S I C

stated that "(f)ederal labor l a w  p r e e m p t s  State libel l a w  to the extent

that defamatory statements m a d e  in the context of a labor dispute are

actionable only if m a d e  w i t h  k n o w l e d g e  or their falsity or w i t h  reck­

less disregard of the truth." T h e  federal standard does not completely

" p r e e m p t "  state law so m u c h  as m o d i f y  it to c o n f o r m  to first a m e n d ­

m e n t  standards. In s o m e  circumstances federal labor l a w  m a y  fully

p r e e m p t  state l a w — that is, r e m o t e  the availability' of a state law

claim a n d  consign a u n ion w o r k e r  to the remedies available u n der her 

collective bargaining agreement. T h i s  occurs w h e n  a n  employee's 

state l a w  claim depends for its resolution o n  interpretation of the la­

bor contract. U n g l e  v. G o r g e  D i v .  o f  M a g i c  C h e f .  Inc., 108 S. Ct. 1S77 

(19881. In m o s t  circumstances, however, unionized workers m a y  pur­

sue defamation claims w i t h o u t  reiving o n  the u n i o n  contract. E . g .

cessive drinking; but noting that the employee had wine 
with dinner and concluding that he is an alcoholic is a 
protected expression of opinion based on disclosed, non- 
defamatory facts.33

Surely, an employer is entitled to its opinions of its 
employees, particularly when those opinions are impre­
cise and cannot be characterized as statements of partic­
ular facts.33 Whether specific individuals should be 
hired, fired, promoted or demoted are "inherently sub­
jective questions which rely as m u c h  on an assessment 
of [the company's) needs as on the plaintiff's capabili­
ties."35 Accordingly, to the extent that they neither ex­
press nor imply false statements of fact, evaluations and 
references ought to be protected absolutely as state­
ments of pure opinion.

C. Absolute and Conditional Privileges
The law also provides absolute privileges for a nar­

row category of defamatory statements of fact. A n  abso­
lute privilege is a license to defame, providing a c o m­
plete defense even for statements which were 
maliciously motivated, k n o w n  to be false, and pub­
lished indiscriminately with reckless disregard for the 
rights of the person defamed.36 Accordingly, absolute 
privileges are only justified in the most compelling cir­
cumstances. In Massachusetts, they are strictly con­
fined to statements m a d e  in the course of litigation,37 
legislative proceedings,38 or adjudicative agency hear­
ings.39 This is a measure of the paramount value which 
the law assigns to the free flow of information through 
the courts and the legislature. "[Tjt is more important 
that witnesses be free from the fear of civil liability for 
what they say than that a person w h o  has been defamed 
by their testimony have a remedy"30

Although no absolute privilege exists beyond the 
halls of government, conditional privileges are recog­
nized in other settings where the law takes a more bal-

L i n n  v. P l a n :  G u a r d  W o r k e r s .  3 8 3  U.S 5 3  (19661.

32. K i n g ,  s u p r a  n.27,40 0  Mass. sc 713.

33. M y e r s  v. B o s t o n  M a g a z i n e  Co., 3 8 0  M a s s .  3 3 6 , 3 3 9  (1980).

34. U n d e r w o o d  v. D i g i t a l  E q u i p m e n t  C o r p . .  Inc., 5 7 6  F.Supp. 213, 

217 (D. Mass. i9S3|, applying Massachusetts l a w  a n d  quoting C o l e ,  

s u p r a  n.28.3S6 Mass. at 3 1 2  (no cause of action w h e r e  plaintiffs e m ­

ployer opined after plaintiffs resignation that his departure w a s  a 

"minor loss" and he should not be rehiredl.

35. U n d c n w o d ,  s u p r a  n.34,5 7 6  F.Supp. at 217. -

36. E z e k i e l ,  s u r r a  n.24, 3 7 4  M as s .  at 385; M c z u l l o  v. M a l c t z ,  331 

Mass. 233, 2 3 6  (1954).

37. E.g., A b o r n  v. L i p s o n , 3 5 7  Mass. 71, 7 2 - 7 3  (1970).

3S. E.g., S h e p p a r d  v. B r y a n t , 191 Mass. 591, 5 9 4 - 9 5  (1906).

39. E.g., S t e p a r u s c h c n  v. M e r c h a n t s  D i s p a t c h  T r a n s p o r t a t i o n  C o r p . , 

7 22 F.2d 922, 932 (1st Cir. 1983). Originally, only defamatory state­

m e n t s  d e e m e d  pertinent to the proceedings in w h i c h  they w e r e  m a d e  

w e r e  absolutely privileged. E.g., H o a r  v. W o o d ,  44 Mass. 193, 197 

[18411. But appropriately liberal constructions of w h a t  m a y b e  perti­

nent h a w  so eroded that limitation as to strip it of ail cnectivc m e a n ­

ing. E.g., A t o m ,  s u p r a  n .37.357 Mass. at 73.

40. A  b o m ,  s u p t a  n.37,3 5 7  Mass. at 72. It is curious that the la w  pro­

vides a n  absolute privilege only in settings w h e r e  lawyers, legislators 

a n d  judges piy their trades.
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anced view, seeking not only to encourage uninhibited 
speech but also to guard against licentious defamation. 
Like absolute privileges, conditional privileges are cre­
ated by circumstances. "An occasion makes a publica­
tion conditionally privileged if the circumstances in­
duce a correct or reasonable belief that (a) there is 
information that affects a sufficiently important inter­
est of the publisher, and (b) the recipient's knowledge of 
the defamatory matter will be of sendee in die lawful 
protection of the interest.'"1

Unlike absolute privileges, however, conditional 
privileges are lost w h e n  abused. It has long been under­
stood that people should be insulated from liability for 
what they say "when the cause or occasion of the publi­
cation is such as to render it proper and necessary for 
c o m m o n  convenience and the general welfare of society 
that the party making it should be protected from liabil­
ity... provided it is made in good faith, and without a 
willful design to defame.'"2 A  conditional privilege is 
lost w h e n  the publisher's conduct or motives are incon­
sistent with the rationale which justifies the privilege.'11 
The defendant has the burden to prove the existence of 
circumstances giving rise to a privilege." The burden 
then shifts to the plaintiff to prove that the privilege was 
abused.15

O n e  form of conditional privilege is created when 
publisher and recipient have a c o m m o n  interest and the 
communication is reasonably calculated to further it.16 
A m o n g  such conditionally privileged occasions are situ­
ations in which the publisher and the recipient share a 
legitimate business interest in the information ex­
changed.17

n. The Employer's Privilege
T he employer's privilege is "a natural corollary’" of 

these broader principles.1* It is rooted both in self- 
interested rights and in disinterested duties. To protect 
themselves, employers are entitled to candid assess­
ments of the people they hire and entrust with their af­
fairs. To protect those w h o  work for them, employers are 
not only allowed but required to investigate sexual ha­
rassment, invidious discrimination and other work­
place misconduct. To protect outsiders, employers have

a dispensation if not a duty to tell the unvarnished truth 
w h e n  asked to give references. Non e  of these rights and 
duties can be discharged with due diligence unless e m ­
ployers are reasonably protected from liability while 
pursuing them. Accordingly, "[a]n employer has a condi­
tional privilege to disclose defamatory' information con­
cerning an employee w h e n  the publication is reasonably 
necessary to serve the employer's legitimate interest in 
the fitness of an employee to perform his or her job."10

The following discussion reviews the four most 
c o m m o n  scenarios giving rise to the employer's privi­
lege and the three basic ways in which it m a y  be lost 
through abuse.

A. Privileged Occasions
1. Employee Evaluations

The c o m m o n  law has long recognized that employ­
ers are entitled to accurate information about their e m ­
ployees' strengths and weaknesses.50 Accordingly, e m ­
ployers and their managers are conditionally privileged 
to communicate frankly about the skills, performance 
and qualifications of their personnel. Standing alone, an 
unfavorable evaluation disseminated a m o n g  legiti­
mately interested persons will not support a defamation 
claim.51 Nor does it matter whether the evaluation c o m­
prises a formal review51 or a spontaneous critique of an 
employee's perceived shortcomings.53 In either event, 
the employer's interest in assessing and communicating 
about the employee's fitness to do her job lends the privi­
lege its legitimacy.51 Beyond assessments of an employ­
ee's diligence, abilities and performance, appraisals of 
his character as well as his physical and mental health 
are also conditionally privileged, so long as they reason­
ably relate to his employment.55

Typically, an employee's reviews are prepared and 
disseminated entirely within the organization which 
employs her. But so long as two or more business enti­
ties share a c o m m o n  interest in the conduct and perfor­
mance of each other's personnel, representatives of 
C o m p a n y  A  enioy a conditional privilege to make perti­
nent. unflattering comments to appropriate persons in 
C o m p a n y  B about the latter's employees.56

11. Hum phrey v. N a t i o n a l  S e m i c o n d u c t o r  C o r p . , IS Mass. App. Ct. 

132.133, r e v i e w  d e n i e d ,  3 9 3  Mass. 1102 j 19S4). q u o t i n g  R e s t a t e m e n t  

i S e c o n d I  o f  T o n s  §594. at 26 3  [5th ed. 19771.

42. G a s s e t t v .  G i i b c n ,  72 Mass. 94, 9 7  [1S56I [emphasis supplied!.

43. D o a n e ,  s u p r a  n.17, 22 0  Mass. at ISO.

44 Humphrey, supra a.4l, IS Mass. A p p .  Ct. at 134 a n d  cases cited.
45. Id.

46. S h c e h a .  v. Tobin, 3 2 6  Mass. 1 S 5 , 190-91 [19501: H u m p h r e y ,  s u ­

p r a  n.41, IS M a s s .  A p p .  Ct. at 133.

47. S r a t t  v. I n t e r n a t i o n a l  B u s i n e s s  M a c h i n e s  Co r p . , 3 9 2  Mass. 50S, 

512-13 11984): Petitioner, R e t a i l e r s  C o m m e r c i a l  A g e n c y  Inc., 3 42 

Mass. 515, 5 2 0  (1961), R e s t a t e m e n t  I S e c o n d ) o f  T o r t s §594, c o m ­

m e n t s  e a n d  f, at 2 6 5 - 6 6  |5th ed. 1977|.

IS. F o l e y  v. 1'olaroid C orp., 4 0 0  Mass. 8 2 , 9 4 - 9 5  (19S7).

4 9  Sratt, s u p r a  n.47, 3 9 2  Mass. at 509.

50. Id.; D e x t e r ' s  H e a n h s i d e  R e s t a u r a n t ,  I n c  v. W h i t e h a l l  Co., 24 

Mass. A p p .  Ct. 217, 222. r e n e w  d e n i e d ,  4 0 0  Mass. 1104 [1987).

51. A l c C o n e  v. N e w  E n g l a n d  T e l e p h o n e  T e l e g r a p h  Co., 3 9 3  Mass. 

2 3 1 , 2 3 5 - 3 6  (1984) [remarks about e m p l o y e e s  contained in poor eval­

uations iound privileged even t h o u g h  c o m p a n y  policy required low 

ratings tor a predetermined percentage of the workforce m  order to 

achieve a "bell sh a p e d  curve" reflecting top to b o t t o m  ranges of per­

form a n c e  a n d  abilicyl.

52. E.g., id. at 232-33.

53. E.g., Foley, s u p r a  n.4S, 4 0 0  M a ss. at 94,

54. Bratt, s u p r a  n.47,3 9 2  Mass. at 509.

55. Id. at 516-17. T h e  privilege should apply w i t h  equal force to eval­

uations of persons applying for positions as well as those w h o  already 

have t h em. In either scenario, the e m p l o y e r  has a n  equally legitimate 

t n i e r c s u n a  trank evaluation.

56. H u m p h r e y ,  s u p r a  n.41, IS M a s s .  A p p .  Ct. at 133-34 |a condi­

tional privilege protected C o m p a n y  A's Regional Sales M a n a g e r  w h o  

wrote to the President of C o m p a n y  B. expressing dissatisfaction with 

three of the latter's s a l e s m e n  w h o  sold C o m p a n y  A s  products).
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A n  employer has "obvious and legitimate interests 
in determining the validity of an accusation of unlawful 
conduct leveled against (its) personnel."5’ So long as the 
employer acts upon such charges in good faith, with ap­
propriate circumspection, and with reasonable cause to 
believe that they m a y  be true, he is privileged to ask 
questions, make allegations and issue reports without 
fear of liability.5*

Again, this aspect of the privilege is grounded not 
only in the employer's o w n  interests but also in those of 
others. Employers are more than entitled to investigate 
workplace wrongdoing; they are bound by law to do so. 
For example, under Massachusetts law, as well as Title 
ATI of the Civil Rights Act of 1964,56 employers h a w  an 
affirmative duty to maintain a workplace free of sexual 
harassment and intimidation60 and to investigate sexual 
harassment charges.61 Under the Federal Occupational 
Safety and Health Act ("OSHA"),62 the employer's m a n­
date to maintain a safe working environment includes a 
duty to investigate substance abuse .and other safety haz­
ards and discipline employees w h o  violate O S H A  regu­
lations.63 Even under traditional c o m m o n  law princi­
ples, employers are charged with a duty to maintain a 
safe environment for persons entering the workplace 
and m a y  be held liable for their employees' violence.61

The privilege to conduct prudent, discreet and well 
meaning investigations of employee misconduct recog­
nizes the employer's legitimate interest "in protecting 
its employees, in preserving employee morale, in pro­
moting sound and efficient business operations and in 
insuring the highest level of professional conduct."65 
Workplace wrongdoing would rarely be addressed with 
appropriate dispatch if employers and their agents were 
likely to incur liabilities in the course of reasonable ef­
forts to prevent or stop it. Indeed, failure to investigate 
alleged wrongdoing might even be deemed a form of 
acquiescence.1”

3. References
"Where inquiries are made as to the character and 

capabilities of a former servant, the occasion is a privi­

2. Investigations of Misconduct in the Workplace leged one. Of that there is no question. It is the typical 
case of a privileged occasion."6’

The privilege to give unfavorable employment, credit 
and character references without undue liability benefits 
the recipient rather than the publisher. In knowingly 
passing off a dishonest, violent or incompetent employee 
on an unsuspecting prospective employer, the party giv­
ing the reference m a y  do nothing to harm herself. Indeed, 
she m a y  rid hersek of a bad apple or, better yet, foist him 
off on a competitor. However, this is a disservice not only 
to the miscreant's n e w  boss but also to his n e w  co­
workers and members of the public w h o  will interact 
with him or pay for his work. A n  employer w h o  tells the 
whole truth as she fairly sees it whe n  asked for a reference 
by a legitimately interested party performs a public ser­
vice. "Giving information as to the character and capabil­
ities of a former servant...is not a legal obligation en­
forced by iaw... [but] (tjhe law recognizes its existence as a 
social obligation which cannot be performed unless it 
creates a privileged occasion."68

Indeed, the day m a y  not be far off whe n  a past e m ­
ployer m a y  be held liable for a falsely favorable reference. 
Massachusetts is among many jurisdictions which have 
recognized a cause of action for "negligent hire," render­
ing employers liable for their employees' crimes or negli­
gence on the job where the employers were careless in 
screening them.6’ Third party complaints against past 
employers w h o  failed to report such proclivities when 
asked if any existed m a y  not be far behind.

Finally, most references are given with the express or 
constructive consent of the person defamed; and con­
sent is a defense to libel or slander.'0 After asking for a 
reference from her former boss or supervisor or listing 
him as a reference in her application, a plaintiff is poorly 
positioned to complain w h e n  the result is not to her lik­
ing.'1 The privilege also applies, however, w h e n  the refer­
ence is given at the initiative of the prospective e m ­
ployer” or even with no solicitation at all, so long as the 
recipient is legitimately interested.73 By implication, a 
defendant employer has been held protected even where 
a person asking about the defendant's former employee 
was not genuinely interested in hiring him, but was 
merely posing as such to elicit information. So far as the

57, D i S i l v a  v. P o l a r o i d  C o r p . , 19S5 Mass. App. Div. I, 4, 45 RE.P. 

C as e s  6 3 9  (Dist. Ct. 1985). This is a particularly thoiouim a n d  well- 

considered Appellate Division opinion.

58. G a i s i n ,  s u p r a  n.21, 341 Mass. at 296, a n d  cases cited, D i S ilvu, 

1985 Mass, A p p .  Div. at 4, a n d  cases cited.

59 4 2  U.S.C. 82000e et s e e p G . L . M .  C.151B §§4|1|, 16A; c.214 §1C; 

C o l l e g e - T o w n .  Division o f l m e r c o . .  Inc. v. M . C . A . D . ,  4 0 0  Mass. 156, 

163-67 [1987).

60. E.E.O.C. Guidelines o n  Discrimination Because of Sex. 29C.F.R. 

§1604.11 (1988).

61 C o l l e g e  T o w n .  D h i s i o n o f l m e r c o . ,  Inc. s u p r a  n.59 4 0 0  Miss, at 

163-67 an d  cases cited. DiSilva. s u p r a  n.57.1985 M a s s  App. Div. at 4-5

62. 29 U  S.C. §651 et scq,

63. 29 U.S.C. §654(aj; F l o y d  S. F i k c  Electrical C o n t r a c t o r .  I n c v 

O S H A .  5 7 6  F.2d 72, 76 (5th Ctr. 1976).

64. S e e .  e.g., H o b a r t  v. C a v a n a u g h .  3 5 3  Mass. 51, 5 2 - 5 3  ,19671

.owner ct service station held liable ior station attendant s assault o n

a customer!; R e g o  v. T h o m a s  B r o t h e r s  Corp., 3 4 0  Mass. 334. 3 3 5  

j 1960) [employer ot construction wo r k e r  held liable tor his attack c n  

an intruder w h o  interfered w i t h  his removal of boulders trora a 

worksite).

65 D i S i i v a .  s u p r a  n.57, 19S5 Mass. App. Div. at 4.

66. Id. at 5 n.3.

6 r . C o l l e g c - T o w n  D i v i s i o n  o f  Intcrco.. Inc., s u p r a  n.59. 4 0 0  Mass. 

163-67, D o a n e ,  s u p r a  n. 17, 2 2 0 Mass. at 176.

68. Id. at 177.

69. F o s t e r v  T h e  Loft. Inc., 26 Mass. A p p  Ct. 2S9, 290, r e v i e w  

g r a n t e d ,  4 0 3  Mass. 1102 [19881 (subsequently settled a n d  dismissed!; 

Silver,""Negligent H u m s ; C l a i m s  lake Off," 73.-l.B--l /. 7 2 - 7 8  [1987) 

r0. C h r i s t o p h e r  v. ,-lkin, 214 Mass. 332, 3 3 4 - 3 5  11913).

”1 C h i L i s  v. E r h a r d .  2 2 6  M a s s  454,456(1917); Billings v  F a i r b a n k s .  

1 3 6 M a s s  177, rSjlSS3|.

'2. B u m s  v. Barrs-. 3 5 3 Mass, 115. 11S-19|1967).

“3 S e e  e g  , G a s s c t t ,  s u r r a  n 42. '2 M a s s  Jt 9 9  [agents of a charm-
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defendant knew, the inquiry was legitimate and the priv­
ilege was preserved.74

Of course, it is up to the plaintiff to prove that the 
defendant gave any defamatory reference at all.75 Where 
no direct evidence exists that the defendant or any of 
its agents actually did give the plaintiff a poor re­
view, "[wjithout impermissible speculation, inferences 
to that effect could not be drawn merely from [the 
former employee's] lack of success in obtaining other 
employment."76

4. Company Publications
General circulation newspapers and magazines are 

conditionally privileged to report the news and make 
fair c o m m e n t  on any subject of public interest.77 The 
same conditional privilege covers publications distrib­
uted to limited groups w h o  share a c o m m o n  interest.78 
This category includes bulletins, newsletters and other 
house organs which employers produce for employees. 
These should enjoy the same news and commentary 
privileges that cover more expansive journals. Because 
internal publications are a vehicle for employers to c o m­
municate with employees, they should also be covered 
by the employer's broad privilege to communicate with 
those w h o  share an interest in the company's affairs.

B. Losing the Privilege Through Abuse
The employer's privilege protects free speech, .pro ­

motes meritocracy in the workplace and serves other 
legitimate public interests, all by protecting well- 
intentioned communications am o n g  persons entitled 
to make and receive them. But along with the employ­
er's protection from undeserved liability comes a corres­
ponding diminishment of the employee's protection 
from unwarranted vilification. The c o m m o n  law's rec­
ognition of the employer's privilege constitutes a judg­
ment that its benefits outweigh its costs. That rationale 
evaporates and the privilege is lost w h e n  an employer 
abuses it by "failing to coniine itself to the purposes tor 
which the law granted the privilege."71'

T he fol lowing discussion reviews the three principal 
forms of abuse through which the privilege m a y  be 
destroyed.

were privileged to issue unsolicited public warn i n g s  about a di s h o n­

est former e m p l o y e e  w h o  continued after her discharge to collect 

contributions w h i c h  she kept tor herself; the chanty's "private inter­

est a n d  t h e n  duty to the public alike tequired that s u c h  notice should 

be given. if they believed the facts stated in it to be true, a n d  acted 

honestly a n d  in good faith in m a k i n g  the publication").

74 B u m s ,  s u p r a  n.7 2 , 3 5 3  Mass. at 119.

'5. M a i i h o i t  v. L i b e r t y  B a n k  <s: T r u s t  Co., 24 M a ss. A p p .  Ct. 5 2 5 , 5 2 7  

r..3|l9S71.
*6. Id.

~ ~  E g . ,  C e f a i u  v. G l o b e  N e w s p a p e r  Co., 8 Mas s .  A r p .  Ct. 71,74-75 

|19-9|, c e r t . d e n i e d .  4 4 4  U.S. 1 0 6 0 |19S0|.

'S. E.g., S h e e h a n ,  s u p r a  n.46, 3 2 6  Mass. at 191.

7 9  B a n d e r ,  s u p r a  n. 10,313 Mass. at 3-13. Fo: a recent review of cases 

discussing the conditional nature of the pnvilcge a n d  the w a y s  in 

w h i c h  it m a y  be lost, s e e  J u d d  v M c C o r m a c k ,  27 M a ss. App. Ct. 167

W h e n  an employer discloses defamatory informa­
tion about Ids employee in a privileged situation, the 
statement "may turn out not to be true...[but] [t]ruth or 
falsehood is not material if there is no abuse of the privi­
lege or if no actual malice is ̂ hown."80 Nevertheless, the 
privilege is meant to protect mistakes, not reckless or 
intentional falsehoods. It is settled that employers' false 
accusations are not privileged w h e n  they did not act on 
"then honest belief in the truth."81 The employer need 
not prove that his statements were true; the employee 
must prove them false and demonstrate that the e m ­
ployer had no fair grounds for believing them.82 Cer­
tainly, proof that the employer actually kne w  his state­
ment was false has always been sufficient to defeat the 
privilege.83

O n  the other hand, an equally venerable principle 
pembts an employer to communicate information that 
he has not verified. O n e  old opinion goes so far as to say 
that in giving a reference about a former employee, an 
employer

would not do his whole duty if he should confine his answer 
to facts which he knows to be facts of Iris own knowledge. Nor 
would he do his whole duty if he should confine himself to 
giving information which he has fully investigated. Indeed 
[so long as he informs die party making the inquiry that the 
information is unverified and of uncertain trustworthiness] 
he would fail in doing his full duty if he should omit to impart 
any material information which has come to him, even if he 
has not attempted to investigate it at all.54

A n  employer does not forfeit his privilege simply 
through negligent failure to determine the truth of 
what he said unless there is evidence that he actually 
disbelieved it "or that his belief was not reasonably 
grounded."85 The employer must actually kn o w  that the 
statement is false, or disseminate it with "reckless disre­
gard" for whether it is true or not.86 The rationale for this 
heightened degree of protection stems from the very na­
ture of a conditional privilege. Simple negligence gives 
rise to liability where no privilege exists. Therefore," [tjo 
apply the negligence standard to a conditional privilege 
would defeat the concept [of a privileged communica­
tion! and its objective of promoting the free flow of

1. Knowing or Reckless Falsity

173-76(19891.

SO. D e x t e r ’s H e a r t h s i d c  R e s t a u r a n t ,  Inc., s u p r a  n.50, 2 4 Mass. App. 

Ct. at 222-23; B u m s ,  s u p r a  n./2,3 5 3  Mass. at 119.

81. G a s s e t c ,  s u p r a  n.42, 7 2 Mass. at 99.

82. Id.

83. E.g., C h i i d s ,  s u p r a  n.71, 226 Mass. at 45?.

84. D o a n e ,  s u p r a  n.17,2 2 0  Mass. at 177-7S.

65. Foley, s u p r a  n.48,4 0 0  Mass. at 95-96.

86. Bratt, s u p r a  n.47, 3 9 2  Mass. at 515-16, T h e  t e r m  of art for a 

k n o w i n g  or reckless publication of a false a n d  defamatory c o m m u n i ­

cation is "actual malice,'' w h i c h  does not necessarily entail ill w d l  or 

hatred, the t e r m  of art for w h i c h  is "specific malice." (E.g. St o n e , s u­

pra n  2 . 3 6 7  Mass. at 867). T h e s e  a n d  other vacations o n  the "malice" 

t h e m e  h a w  miccted m u c h  c o m u s i o n  into a n  already tangled area oi 

the law.
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information to further a legitimate private or public 
interest.""'

"Reckless disregard for the truth" cannot be compre­
hensively defined. Indeed, the standard seems to shift 
with the type of privilege at issue. At least where the 
defendant draws his privilege from the fact that he de­
famed a public figure or public official, a finding of reck­
lessness requires evidence that he not only failed to ver­
ify the statement but actually doubted it himself. "That 
information was available which would cause a reasona­
bly prudent m a n  to entertain serious doubts is not suffi­
cient."88 T he standard is subjective,- it must be proved 
that the defendant himself mistrusted what he said.89 
Further, plaintiffs must prove such recklessness not 
merely by a fair preponderance, but by clear and convinc­
ing evidence.90

However, in Mendez v. M.S. Walker, Inc., the A p­
peals Court applied a very different standard in consider­
ing whether an employer had forfeited his privilege.91 In 
Mendez, the employer had accused his employee of 
stealing. The court suggested neither that the employer 
had no basis for believing this, nor that he had actually 
entertained serious doubts. C n  the contrary, he had 
watched the employee load wha ■ appeared to be a carton 
of the company's goods into the 'runic of his car.9: Not­
withstanding, where the employer's suspicions were 
"easy and relatively sure of verification," his failure to 
investigate them deprived h i m  oJ his privilege w he n  
they turned out to be false.93 In sum, the court permitted 
a finding of recklessness based on what the employer 
should have doubted, not on what he d doubt: "Reck­
less disregard does not necessarily impi. uat the charge 
has a flimsy basis.. .Recklessness can also be shown by a 
failure to verify in circumstances where verification is 
practical and the matter is sufficiently weighty to call 
for safeguards against error."9-1

There is little to distinguish such a broad definition 
of "knowing and reckless falsity" from simple negli­
gence. In either case, defendants are required to act "rea­
sonably in checking on the truth or falsity... of the c o m­
munication before publishing it."1'5 It is difficult to 
reconcile Mendez with prior decisions of the Supreme 
Judicial Court.9-' Indeed, just one year before Mendez, 
the Appeals Court itself held that "(sjimple negligence,

want of sound judgment, or hasty action will not cause 
loss of the privilege."97

Further uncertainty results from other case law 
exonerating employers from liability for defamation de­
spite their failure to verify suspicions of criminal wrong­
doing before publishing them. In Arsenault v. Alle­
gheny Airlines, Inc.,,i die United States District Court 
for die District of Massachusetts applied Massachusetts 
law and held that where an employer had reason to be­
lieve what he wrote when he wrote it, his letter suggest­
ing that a certain employee had aided and abetted mis­
use of company funds retained its privileged status even 
though the putative thief was later acquitted of larceny.99 
Similarly, in Foley v. Polaroid Corp., even after a male 
supervisor was acquitted of sexually assaulting a female 
employee, the Court held that a Polaroid executive was 
privileged to tell a colleague that he remained convinced 
of the accused man's guilt where no evidence existed 
that he did not believe it.100

Notwithstanding the fine lines between mere negli­
gence and recklessness, broad general principles can be 
drawn from the foregoing cases. First, statements of 
pure opinion about an employee's conduct, character or 
performance are never actionable so long as they imply 
no undisclosed facts and no evidence exists diat they 
were not genuinely believed w h e n  made. Second, where 
defamatory facts are at issue, the publisher's actual be­
lief in their truth and the absence of recklessness in 
holding • id expressing that belief will generally pre­
serve the privilege,- but if ready means ore available to 
confirm or refute the validity of the charge with little or 
no expense or delay, failure to do so m a y  vitiate the privi­
lege. Third, an employer need not believe charges of mis­
conduct in order to reveal them to legitimately inter­
ested parties while making reasonable inquiries. 
Finally, even false and unsubstantiated hearsay m a y  be 
privileged so long as the employer identifies it as such 
and does not vouch for its truth or reliability.

2. Malicious Motivation
Apart from the content of the communication, the 

privilege m a y  be lost through malicious motives. "Mal­
ice, which destroys the defense of privilege, must be 
taken to m e a n  that the defamatory words, although spo-

S7. Bract, s u p r a  n.47,3 9 2  Mass. a: 515 n. 11.

SS. 5ront\ s u p r a  n  2,367 Mass. at 867-68.

S9. I d ;  M c A x v y ,  s u p r a  n.4,401 Mass. at 599.

90. Stone, s u p r a  n.2,3 6 7  Mass. at S70.

91. 2 6  M a ss. A p p .  Ct. 431, 4 3 3 - 3 4  |19SS|.

92. Id. at 434. W h e n  confronted w i t h  tins evidence, the employee 

claimed that the c a n o n  contained not c o m p a n y  goods but his o w n  

property. H e  invited Ins supervisor to inspect the c a n o n  an d  satisfy 

htmseli or the -mployee's innocence. T h e  supervisor declined. Id.

93. Id.

94. Id. at 433-34.

95 A p p l e b y  v. D a i l y  H a m p s h i r e  C u r e t t e .  3 9 5  Mass. 32, 3 6  (19851,

q u o t i n g  R e s t a t e m e n t  f S e c o n d i  o f  T orts 5 5 S O B  c o m m e n t  g  (5th ed. 

19771.

96. E.g., r c u t i o n e r .  R etai l e r s  C o m m e r c i a l  A g e n c y .  Inc., s u p r a  n.47, 

3 4 2 M a s s . a t  5 2 1 .  q u o t i n g  P e c u e  v. West, 2 3 3 N . Y . 3 1 6 , 322. 135 N.E. 

515,517 (1922) ("the conduct w h i c h  w o u l d  destroy- a qualified privi­

lege m u s t  be ' m o r e  than m e r e  negligence or w a n t  of s o u n d  judgment' 

a n d  there m u s t  b e  m o r e  than hasty or mist a k e n  action"').

97. D e x t e r ' s  H e a r t h s t d e  R e s t a u r a n t .  Inc., s u p r a  n.50.2 4  M a ss. A p p .  

Ct. at 223.

98. 4 S 5  F.Supp. 1373 |D. Mass.|, a f f’d, 6 3 6  F.2d 1199 (19S0), cert, d e ­

nied. 4 5 4  U.S.S21 (1981).

99. Id. at 1380.
100. 4 0 0 M a s s .  82, 94-96(1987!



ken on a privileged occasion, were not spoken pursuant 
to the right and duty which created the privilege but 
were spoken out'of some base ulterior motive."101 The 
privilege exists to advance legitimate interests, not as a 
pretext for giving vent to grudges, prejudices or personal 
rivalries. Even valid accusations m a y  be unprivileged if 
made for invalid reasons.102

Where an occasion would otherwise be privileged, 
the employee has the burden of proving improper moti­
vation.103 Often, this is not easy, particularly because a 
combination of proper and improper purposes will not 
defeat the privilege. So long as the "motivating force" is 
legitimate, ill will is immaterial.101 Nonetheless, cir­
cumstances m a y  support an inference of nefarious m o ­
tives even if the defendant does not admit them. The 
jury m a y  be permitted to decide whether ill will was the 
motivating force or merely coincidental where evidence 
suggests that the person w h o  defamed the employee dis­
liked him,105 was his rival,108 bore him a grudge for some 
previous incident,107 vilified him angrily or cursed or 
shouted at him,108 maligned h i m  repeatedly,109 need­
lessly did so in the presence of others,110 or sought to re­
taliate against h i m  for exercising lawful rights.1"

O n  the other hand, the privilege is not defeated by 
the mere fact that the communication was intemper­
ate."1 Although the employer expressed himself more 
vehemently than he might have, he m a y  testify that his 
motives were legitimate, leaving the jury to find the 
truth."3 Even if a defamatory statement was tinged with 
hostility, so long as it was mad e  to serve a legitimate end, 
the privilege remains."1 It is neither surprising nor 
blameworthy for an employer to be irked about an e m ­
ployee's misfeasance or malfeasance. Certainly, juries 
should be cautioned not to confuse the intensity of con­
cern which justifies the employer's privilege with the 
"malice" which negates it. A n  employer or his agent is 
not acting maliciously simply by doing his job."5

Given the endless diversity of circumstances, the 
simplest statement of the rule is that "the defendant is

101. D e x t e r ' s  H c a r t h s i d c  R e s t a u r a n t .  Inc.. s u p r a  n.50, 24 Mass. 

A pp. Ct. at 223.

102. S e e ,  e.g., E z e k i e l ,  s u p r a  n.24,3 7 4  Mass. at 3 9 0  (employer ha d  n o  

privilege to accuse e m p l o y e e  of stealing c o m p a n y  property’ w h e r e  it 

w a s  motivated by his prior industrial accident claims a n d  a desire to 

rid itself oi those w h o  m a k e  theml; B a n d e r ,  s u p r a  n.10,313 Mass, at 

3 4 4  (where motivated b y  a desire to humiliate a n  e m p l o y e e  a n d  

" m a k e  a n  e x a m p l e  of him," e m p l o y e r  h a d  n o  privilege to viiify h i m  

as a "forger" a n d  a "disloyal disgrace" after he testified to a congres­

sional c o m m i t t e e  that the c o m p a n y  signed policyholders' n a m e s  to 

board of directors election ballots without their consent).

103. E z e k i e l , 3 7 4  Mas s .  at 390.

104. Id. at 391. a n d  cases cited.

105. G r i n d a l l  v. First N a t i o n a l  Stores. Inc., 3 3 0  M a s s .  557, 55 9  

(1953); D o a n e ,  s u p r a  n. 17, 2 2 0  M a ss. at 176.

106. C h i l d s ,  s u p r a  n.71, 2 2 6  Mass. at 457.

107. G n n d a l l ,  s u p r a  n. 1 0 5 , 3 3 0 Mass. at 559,■ C h i l d s ,  s u p r a  n,71,22 6

Mass. at 457.

10S. G n n d a l l ,  s u p r a  n.105, 3 3 0  Mass. at 5 5 9 ; P i o n  v. C a r o n .  237

Mass. 107,110 (1921): D o a n e .  supra n. 17,220 Mass. at 181; R o b i n s o n

v. I an A  uAt-n, 190 Mass. 161, 166(1906).

not liable if he spoke the words in good faith under the 
right or duty which the occasion created, and that he is 
liable if he spoke the words from some other motive.""6

3. Recklessly Excessive Publication
Even with the purest of motives and the highest re­

gard for the truth, an employer m a y  still lose his privi­
lege by recklessly giving "excessive publicity" to a de­
famatory communication. This form of abuse lies 
neither in the publisher's ill will nor in his mendacity 
but in his amplification of the slander or libel beyond 
what is reasonably necessary. A n  excessive publication 
m a y  say more than is required to advance a legitimate 
purpose, say it more often or more loudly than is needed, 
or gratuitously spread it beyond the circle of persons en­
titled to hear it."7 The plaintiff has the burden of proving 
excessive publication."8

In the early cases, juries were permitted to infer from 
such excesses that the employer's real purpose was to 
injure the employee maliciously rather than to serve a 
legitimate end."9 But in Galvin v. New York. New Ha­
ven ev Hartford Railroad/10 the Supreme Judicial Court 
broke n e w  ground and held tha' the privilege m a y  be lost 
even without actual or imputed malice, if the publica­
tion is "so unreasonable or excessive as to constitute an 
abuse of the privilege."121

In Bratt v. International Business Machines 
Corp./12 however, the Court cut back on the Galvin rule 
and held that even "unnecessary, unreasonable or exces- 
si,,e" publication will not destroy the privilege unless 
the defendant acted recklessly. Even under the older 
holdings, the mere fact that bystanders m a y  have over­
heard a slanderous remark would not destroy the privi­
lege,-123 but Bratt goes m u c h  further and appears to re­
quire scienter: the publisher must k n o w  that he is 
publishing excessively before the privilege is lost. The 
Court in Bratt cited the commentary accompanying 
§604 of the Restatement (Second) of Torts, which sug­
gests that there is no excessive publication so long as the

109. 3 a n d c r ,  s u p r a  n. 10,313 Mas s .  at 345.

110. G u i l i n ,  s u p r a  r.,21, 34 1  Mas s .  at 298; G n n d a l l ,  3 3 0  Mass. at 

559.

111. B a n d e r ,  3 1 3  Mass. at 344,• E z e k i e l , 3 7 4  Mas s .  at 384-89.

112. A  t w i l l v. M a c k i n t o s h ,  120 Mass. 1 7 7 , 1S 2 - 8 3  (1S76).

113. C h i l d s ,  s u p r a  n.71,2 2 6  M a s s .  at 457.

114. S h e e h a n ,  s u p r a  n.46,3 2 6  Mas s .  at 195.

115. D i S i l v a ,  s u p r a  n . 5 7 , 1985 Mas s .  A p p .  Div. at 6.

116. D o a n e ,  s u p r a  n. 17,220 M a ss. at ISO.

117. S e e  infra notes 125-27.

118. Foley, s u p r a  n.4S, 4 0 0  M a s s .  at 95.

119. E.g., C h r i s t o p h e r ,  s u p r a  n.70, 214 Mass. at 334,- A t w i l l ,  s u p r a  

n, ”2, 120 M a s s .  at 133; B r o w  v. H a t h a w a y ,  9 5  Mass. 239, 2 4 2 - 4 3  

(1866).

120. 341 M a s s .  2 9 3 , 2 9 8  (1960).

121. Id.
122. 3 9 2  M a ss. 50S, 513-17 (1984|.

123. E.g.. B i l l i n g s v. F a i r b a n k s ,  136 M a s s .  177,179 |18S3|.
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publisher: (a) reasonably believed that he was pursuing 
proper means to communicate with a legitimately in­
terested recipient; or (b) made a merely "incidental'' 
publication to unprivileged persons in the ordinary 
course of business,- or (c) made a remark which unprivi­
leged persons overheard simply because they were on 

the scene.13*
However, at least three different scenarios continue 

to exist in which the privilege m a y  be lost through ex­
cessive publication. First, the employer m a y  say too 
much, disclosing more facts or indulging in more hyper­
bole than legitimate ends require.115 Second, the e m ­
ployer m a y  rebuke the employee too often or with too 
m u c h  enthusiasm.124 Third, the employer m a y  lose his 
privilege through indiscretion, recklessly spreading the 
defamation to persons w h o  are not legitimately entitled 
to hear it.127 Conversely, however, a plaintiff will not be 
heard to complain if he was the one w h o  insisted on air­
ing the matter in front of bystanders.128

T h e  privileged circle expands and contracts from 
case to case. It generally includes the plaintiff's supervi­
sors, 129 the company's attorneys,130 its security personnel 
(at least in cases of alleged miscunduct),131 persons 
whose iobs involve employee relations.132 clerical work­
ers w h o  type and transmit sensitive letters and m e m o ­
randa,1:3 and any other necessary or legitimately desir­
able participant in the evaluation, investigation or other 
activity that renders the communication privileged .lo4

1H. Summary Judgment
"In the area of defamaron, s u m m a r y  judgment pro­

cedures have been described as particularly appropriate 
because 'the stake here....is free debate....The threat of 
being put to the defense of a lawsuit. ..may be as chilling 
to the exercise of First A m e n d m e n t  freedoms as fear of 
the outcome of the lawsuit itself.' "I3S To be sure, persons 
w h o  m a y  have lost their good names unjustly through 
malicious or reckless vilification are entitled to make

124. Bratt, s u p r a  n.47,3 9 2  M a ss. at 515 mil.

125. E.g., S h e e h a n .  s u p r a  n.46,3 2 6  M a ss. at 193-94 ja u n i o n  m a g a -  

- n p m i r h r legitimately report that m e m b e r s  oi the brotherhood as­

saulted a business agent but a n  unsubstantiated e m b e l l i s h m e n t  sug­

gesting the victim w a s  "oid e n o u g h  to be their iather" w a s  excessivel; 

B r o w ,  s u p r a  n. 119.95 M a ss. 3t 2 4 3  (employer m a y  accuse e m p l o y e e  oi 

thert if circumstances warrant such a charge but he m a y  not accuse 

her of u n c h a s u t y  forgooa measure; n o  allegations can be m a d e  w h i c h  

are "not appropriate to the legitimate objects of the occasion").

126. Se c ,  e.g., B a n d e r ,  s u p r a  n. 10,313 Mass. at 3 4 4  (where executive 

heatedly c o n d e m n e d  o n  three different occasions e m p l o y e e  w h o  gave- 

u n w e l c o m e  congressional testimony, s u c h  "expressions so often re­

peated in a m a n n e r  so unrestrained w e r e  unnecessary in order to se­

cure the benefit of the privilege"); D o a n e ,  s u p r a  n.l7, 2 2 0  M a ss. a: 

177 ("if there is great excess in repeating w h a t  he lias heard there is 

evidence that the defendant w a s  not acting within the privilege 

w h i c h  the occasion gave h i m  but outside it").

127. E.g., G a l \ m ,  s u p r a  n.21,341 Mass. at 2 9 S  (the privilege w a s  lost

w h e r e  the e m p l o y e r s  agent loudlv a n d  repeatedly accused e m p l o y e e

of ihett before a g r o wing c r o w d  of onlookers, even after em p l o y e e

asked that the inquiry continue in private).

their cases to a jury; but some judges are inappropriately 
reluctant to dispose of frivolous claims summarily. 
There is ample support for a more decisive approach in 
the appellate decisions. Ti m e  and again, s u m m a r y  dis­
missals of defamation claims havt been affirmed where 
the plaintiff produced no specific evidence sufficient to 
overcome the defendant's privilege.134

In employment cares, it is more than clear that a 
plaintiff states no defamation claim if he points to no 
specific facts suggesting that the employer abused his 
privilege.132 "A party against w h o m  summary judgment 
is sought is not entitled to a trial simply because he has 
asserted a cause of action to which state of mind is a m a ­
terial element. There must be some indication that he 
can produce the requisite quantum of evidence to en­
able him to reach the jury with his claim."138 If the record 
contains no evidence that the employer recklessly 
abused its privilege, s u m mary judgment for the e m ­
ployer should be appropriate. Though Bratt v. Interna­
tional Business Machines Corp. was not decided on 
s u m m a r y  judgment, its theme is important to m a n y  
s u m m a r y  judgment cases: "Whatever the manner of 
abuse, recklessness, at least, should be required" to state 
a claim.139

Particularly w h e n  all of the circumstances have 
been disclosed and the record is replete with deposi­
tions, affidavits and other documentary evidence, the 
court m a y  well have all it needs to award s u m m a r y  judg­
ment, even w h e n  motive, intent or state of mind is at 
issue, so long as the plaintiff can point to no specific evi­
dence from which a jury would be permitted to infer 
abuse of privilege.1*0 Merely suggesting, without more, 
that an employer or its agent m a y  have been hostile to 
the plaintiff because of some unrelated event is not 
enough to defeat a properly supported motion.1*1 
"[Wjhere it is unlikely that the plaintiff will succeed on 
the merits of his claim, courts have been more willing, 
within the area of libel than elsewhere, to grant sum-

12S, C h n s t o p n c r .  s u p r a  n.70, 214 Mass. at 33-4-35.

129. E.g., M c C o n c ,  s u p r a  n.51,3 9 3  M a ss. at 236.

130. E.g., D i S i i v a , 19S5 Mass. A p p .  Div. at 6.

131. Id.

132. E.g.. M e n d e z ,  s u p r a  n.17,2 6  Mass. A p p .  Ct. at 433.

133. E.g.. A r s e n a u l t ,  s u p r a  n.9S, 4 S 5  F.Supp. at 1377.

134. S a n d e r ,  s u p r a  n.10.313 Mass. at 336.

135. C e i a l u , s u p r a  n.77,8 Mass. A p p .  Ct. at 74, q u o t i n g  W a s h i n g t o n  
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maiy judgment."142 With the preservation of free speech 
and the uninhibited sharing of information at stake, 
there is ample reason for such liberality.

IV. Staying Out of Tfouble
N o  employer can immunize itself from defamation 

litigation, but prudent management can reduce the er­
rors, excesses and Carelessness which most often pro­
duce it.

First, with respect to references, the most cautious 
policy is to give none at all. M a n y  companies invariably 
respond to reference requests with nothing more in­
formative than the title, job description and employ­
ment dates of the person about w h o m  the inquiry is 
made. This is the safest course; but it poorly serves the 
c o m m o n  interest. At some point, an uninformative ref­
erence m a y  even produce a lawsuit for contributing to 
another employer's "negligent hire." Straightforward 
opinions about a former employee's work, work habits 
and character are well protected by the employer's privi­
lege, so long as they are reasonably based and rendered 
without unseemly vitriol. Certainly, companies that do 
give only name, rank and serial number in response to 
requests for references should do so uniformly, so that 
good performers will not be penalized by inferences to 
the contrary and poor performers cannot argue that no 
reference is a good reference.

Second, evaluations, investigations of misconduct, 
references and similar matters should be coordinated by 
persons sensitive to the issues discussed in this article. 
In larger organizations, all such matters should be re­
ferred to the personnel department. In smaller ones, at 
least one senior manager should be trained and directed 
to coordinate them.

Third, sensitive communications should be strictly 
confined to those w h o  need to know. W h e n  references 
are given, employers should take precautions to ensure

142. C c f a l u ,  s u p r a  n . 7 7 , S M a s s .  A p p .  Ct. at 74, q u o t i n g  H e r b e r t  v. 

L a n d o ,  5 6 8  F.2d974, 9 7 9  n.16 (2d Cir. 1977), rev'a o n  o t h e r  g r o u n d s .

that the inquiring party is w h o  he claims to be and is 
legitimately interested. Internally, oral reviews should 
be delivered behind closed doors and no employee 
should be dressed d o w n  in front of others. Written evalu­
ations should be typed by trusted secretaries (or the per­
sons w h o  write them) and delivered to their subjects in 
hand. Employers should either destroy copies of written 
references, investigatory reports and evaluations after 
the event or should keep them under lock and key. Simi­
larly, care should re taken to limit access to data stored 
in computer systems.

.Fourth, no reference, evaluation or report should 
contain any information not reasonably related to the 
employee's fitness to perform his job.

Fifth, all investigations, evaluations, and references 
should be scrupulously fair, discreetly conducted and 
carefully considered. Employees charged with wrongdo­
ing should be permitted to explain themselves, confront 
their accusers and challenge any allegations before they 
are mad e  to or in the presence of persons other than au­
thorized investigators.

Finally, employers should closely screen all press re­
leases, newsletters, and other publications. Editors and 
managers should think more than twice before publish­
ing derogatory material unless its accuracy is u ni m­
peachable and the necessity for its publication is clear.

Conclusion
Reduced to its essence, the law of defamation gener­

ously protects employers from incurring unfair liability 
in the course of legitimate efforts to obtain information 
about the talents, ability, conduct and performance of 
the.r employees while protecting the employees from 
malice, reckless falsity or reckless indiscretion. While 
the balance m a y  not be easily struck in a particular case, 
the governing principles are likely to produce just 
results w h e n  applied with care and reason.

— I U.S. 153(1979).

P R O V I D I N G  A  F U L L  R A N G E  O F  I N V E S T I G A T I V E  S E R V I C E S  F O R  
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□  Surveillance
□  Criminal Record Checks
□  Defense of Environmental 

Pollution Claims
O ur logo, the G riffin , is a m ythological Greek animal; the pro tector o f  ene's wealth and secrets.

■■■■   —

□  Fraud & White Collar Investigations
□  Asset Locations
□  Background & Due Diligence
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