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Senator Rick Halford

M EM O R A N D U M

TO: S e n a t e  J u d i c i a r y  C o m m i t t e e  M e m b e r s
S e n a t o r  A d a m s  
S e n a t o r  F r a n k  
S e n a t o r  C o l l i n s  
S e n a t o r  R o d e y

F R O M :  S e n a t o r  H a l f o r d ,  C h a i r

D A T E :  J a n u a r y  30, 1991

RE: S J R  1 C o m m i t t e e  f i l e

A t t a c h e d  is t h e  c o m m i t t e e  f i l e  s u p p l e m e n t  f o r  

S J R  1 - "T h e  R i g h t  to K e e p  a n d  B e a r  A r m s . "

R H :r s t
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Alaska ̂tate iGegislatiure
Al Adams

District L

Sena t o r  Rick Hal ford ,  Cha i r  and me mb e rs  o f  the 
S e n a t e  J ud i c i a r y  c o m m i t t e e

Se na to r  Al A d a m s
*

WHILE IN SESSION
no. Box v

Stn tc C ap ito l 
Juneau, A laska 90M1 ] 

(907)465-3707
O l IT O F  SESSION  

IIO. Box 333 
Kutiehue, A laska 99752 

(907)442-3245
3111C  Street 

Anchorage, A laska 99503 
(907) 561-7622

SJR 1, "Propos ing  an a m en d m e n t  to the Const i tu t ion o f  the State 
o f  Alaska  re la t ing to the individual  r ight  to keep and bear
a r m s .

J a n u a r y  30,  1991

I wou l d  l ike to of fer  the  f o l l owi ng  a m e n d m e n t  to the a fo remen t i oned  
legi s la t ion for  cons ide ra t i on  in c om m i t t e e  on J anua ry  31,  1991:

Pa ge  1, l ine 8 af ter  the word  "state" add,  "except  that  the exerci se  o f  this 
r ight  m a y  be regu la t ed  by law."



TITLE: Proposing an Amendment to the
Constitution...Relating to the 
Individual Right to Keep and Bear 
Arms

BILL NO: SJR 1

CONTACT: Gayle A. Horetskl
Deputy Commissioner

DATE: January 31, 1991
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Senate Joint Resolution No. 1 proposes an amendment to the Constitution 
of the State of Alaska relating to the Individual right to keep and bear 
arms. If approved by a twc-th1rds vote of each house, this proposed 
constitutional amendment would be placed on the ballot at the next 
general election. If a majority of the voters adopt the amendment, the 
language of the State Constitution will be changed.

This amendment apparently Is Intended to establish that the right to keep 
and bear arms under the state constitution is an Individual right, rather 
than a collective (militia-related) one. In Alaska, however, the right 
of the people to bear arms for legitimate purposes Is widely recognized, 
and has never been infringed. Indeed, Alaska and Vermont are the states 
with the least restrictive firearms laws in the entire United States.

The Department of Public Safety and many other law enforcement agencies 
In the state are very concerned that if this language appears on the 
ballot and is approved by the voters, some existing state statutes may be 
subject to constitutional challenge. Present law, for example, prohibits 
a convicted felon from possessing a concealablc firearm; prohibits 
possession of certain weapons such as bombs, hand grenades, silencers, 
and sawed-off shotguns; and prohibits possession of a firearm while 
intoxicated, the carrying of a concealed weapon, possession of a loaded 
firearm on licensed premises, and possession of a firearm by a minor 
without parental consent. (See AS 11.61.200 - 11.61.220).

These statutes serve a critical public safety function by restricting the 
possession of especially dangerous weapons or weapons carried in an 
especially dangerous manner or place. In order to make sure that the 
proposed amendment does not render these statutes unenforceable, nor 
foreclose a future legislature from adopting similar provisions 
(prohibiting possession of loaded firearms in a church or on school 
grounds, for example), it is essential that the language of any proposed 
amendment continues to allow reasonable regulation of firearms by law.

As presently drafted, SJR 1 would also present municipalities or other 
political subdivisions of the state from regulating the use or possession 
of firearms. This authority currently exists, and is used. Last 
October, for example, the Anchorage Municipal Assembly unanimously 
adopted an ordinance making 1t illegal for school students to carry 
deadly weapons onto school grounds in Anchorage. This action was taken 
after two separate incidents in which students had brought loaded 
handguns onto school grounds. At this time, there is no comparable law 
statewide.

There is no good reason why Art. I, §19 of the Alaska Constitution should 
be amended. Since adoption in it’s present form could seriously endanger 
the public safety of the state's citizens and visitors, the Department of 
Public Safety opposes SJR 1.

Richard L. Burton 
Commi ssioner
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"Proposing an amendment... 
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C O N T A C T : Gayle A. Horetskl 
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465-4322

If passed by the legislature, SJR 4 would place a proposed constitutional 
amendment before the voters at the next general election. The resolution 
contains an amendment to article I, section 19 of the state constitution, 
relating to a citizen's right to keep and bear arms.

The stated purpose of the proposed amendment Is twofold:

1) to establish that the right to keep and bear arms under the state
constitution Is an individual right, rather than a collective one; 
and

2) to preclude local regulation of the possession or use of firearms.
(At present, local regulations regarding firearms may differ from
state law.)

I am concerned that the present language of the amendment, If adopted by the 
voters at the next election, might allow later constitutional challenge to 
some existing state statutes. Present law, for example, prohibits a 
convicted felon from possessing a concealable firearm, prohibits possession 
of certain weapons such as bombs, hand grenades, rllencers, and sawed-off 
shotguns, prohibits possession of a firearm while intoxicated, the discharge 
of a firearm from, on, or across a highway, the carrying of a concealed 
weapon, possession of a loaded firearm on licensed premises, or possession 
of a firearm by a minor without parental consent. (S£e AS 11.61.200- 
11.61.220.)

These statutes promote public safety by restricting the possession of 
especially dangerous weapons or weapons carried In an especially dangerous 
manner or place. If any of these laws were to be struck down by the courts 
as violative of the amended language of article I, section 19 of the 
constitution, the ability of the state to regulate the possession of deadly 
weapons could be seriously Impaired. This, 1n turn, could present a serious 
threat to the safety of innocent persons.

The Department of Public Safety sees no compelling need to change tne 
existing language 1n Alaska's Constitution. The Department of Public Safety 
therefore opposes SJR 4.

Arthur English 
Commi ssioner



STEVE COWPER, GOVERNOR

D E P A R T M E N T  O F  P U B L IC  S A F E T Y P.O. BOX N
JUNEAU. ALA3KA 99011-1200 
PHONE: (907) -165-4356

C O U N C I L  O N  D O M E S T I C  V I O L E N C E  A N D  S E X U A L  A S S A U L T
OFFICE ADDRESS: 450 WHITTIER STREET

J a n u a r y  31, 1989

The H o n o r a b l e  J a n  Faiks, C h a i r  

S enate J u d i c i a r y  C o m m i t te e

P. 0. Box V 

Juneau, A K  9 9811 Re: Senate Joint

R e s o l u t i o n  4

Dear S e n a t o r  Faiks:

I a m  w r i t i n g  on b e h a l f  of the C o u n c i l  on D o m e s t i c  V i o l e n c e  a n d  S e x u a l  

A s s ault. T h e  C o u n c i l  o p p o s e s  S e n a t e  J o i n t  R e s o l u t i o n  4. Of p a r t i c u l a r  

c o n c e r n  is the l a c k  of any l a n g u a g e  in S.J.R. 4 w h i c h  e x p l i c i t l y  p r e s e r v e s  

the s t a t e ' s  r i g h t  to r e g u l a t e  firearms. We s t r o n g l y  b e l i e v e  the s t at e  m u s t  

r e t a i n  the r i g h t  to r e g u l a t e  firearms. R e c e n t  i n c i d e n t s  in A l a s k a  a n d  in 

o t h e r  states d e m o n s t r a t e  that u n l i m i t e d  a c c e s s  to f ir e a r m s  by e v e ryone, 

i n c l u d i n g  the m e n t a l l y  u n s t a b l e  an d  c o n v i c t e d  felons, ca n  lead to t r a g e d i e s 

like the d e a t h  last A p r i l  of the w o m a n  in an i n s u r a n c e  o f f i c e  in A n c h o r a g e ,  

and the m o r e  rec e n t  s h o o t i n g s  of c h i l d r e n  o n  a s c h o o l  p l a y g r o u n d  in 

Stockton, C a l i f o r n i a .

The m i s s i o n  of the C o u n c i l  is to p r o v i d e  for p l a n n i n g  and c o o r d i n a t i o n  of 

s e r v i c e s  to v i c t i m s  of d o m e s t i c  v i o l e n c e .  W e  b e l i e v e  this p r o p o s e d

r e s o l u t i o n  d i r e c t l y  a f f e c t s  v i c t i m s  of d o m e s t i c  v i olence. In 1987, 51

m u r d e r s  o c c u r r e d  in Alaska. 36% of the v i c t i m s  in these m u r d e r s  w e r e  

e i t h e r  f a m i l y  m e m b e r s  or in a b o y f r i e n d / g i r l f r i e n d  r e l a t i o n s h i p . 

F u r t he r m o r e ,  f i r e a r m s  w e r e  u s e d  in 61% of  the m u r ders.

If this p r o p o s e d  a m e n d m en t  is a p proved, we u r g e  that it be a m e n d e d  to a d d  a 

p h r a s e  p r e s e r v i n g  the s t a t e ' s  a b i l i t y  to r e a s o n a b l y  r e g u l a t e  the p o s s e s s i o n  

a n d  use of firearms.

S incerely,

B a r b a r a  M i k l o s  

E x e c u t i v e  D i r e c t o r
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D EPAIITM EIVT OF LAW

CRIMINAL DIVISION

J a n u a r y  31, 1991

nr p i. y to

VCRIM INAL DIVISION CENTRAL OFEICE 
P.O. BOX KC
JUNEAU. ALASKA 99011-0310 
PHONE: (907) ‘W5-342B

OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST ATI! AVENUE. SUITE 310 
ANCHORAGE, ALASKA 99501-9993 
PHONE: (907) 279-732 A

WALTER J. NICKEL, G O V E R N O R

T h e  H o n o r a b l e  R i c k  H a l f o r d  
A l a s k a  S t a t e  S e n a t o r  
P.O. B o x  V  
J u n e a u ,  A l a s k a  99811

Re: S J R  1, R i g h t  to B e a r  A r m s

De a r  S e n a t o r  H a l f o r d :

T h e  p o s i t i o n  o f  the D e p a r t m e n t  c f  Lav/ on t h e  r e s o l u t i o n  
to a m e n d  the A l a s k a  C o n s t i t u t i o n  to r e c o g n i z e  an " i n d i v i d u a l "  r i g h t  
to b e a r  arms (Senate J o i n t  R e s o l u t i o n  1) r e m a i n s  the s a m e  as it has 
b e e n  o v e r  the p a s t  s e v e r a l  y e a r s  d u r i n g  w h i c h  s i m i l a r  r e s o l u t i o n s  
h a v e  b e e n  i n t r o d u c e d .  T h e  d e p a r t m e n t  has o p p o s e d ,  a n d  c u r r e n t l y  
o p p o s e s ,  s u c h  a c h a n g e  tj the c o n s t i t u t i o n ,  n o t  b e c a u s e  it o p p o s e s  
the " i n d i v i d u a l "  r i g h t  to b e a r  arms, b u t  b e c a u s e  the r e s o l u t i o n  as 
i n t r o d u c e d  c o u l d  i n v a l i d a t e  e x i s t i n g  laws r e g u l a t i n g  f i r e a r m s .  
T h i s  c o n c l u s i o n  h a s  b e e n  r e a c h e d  a f t e r  c a r e f u l  a n d  e x t e n s i v e  
review, o v e r  a n u m b e r  of  years, o f  t h e  law in A l a s k a  and o t h e r  
s t a t e s .

A s u m m a r y  o f  t h e  D e p a r t m e n t  of  L a w ' s  p r i o r  and c u r r e n t  
a n a l y s i s  follows:

1. In a w i d e  v a r i e t y  of  c o n t e x t s ,  t h e  A l a s k a  S u p r e m e  
C o u r t  h a s  i n t e r p r e t e d  the s t ate c o n s t i t u t i o n  as p r o v i d i n g  b r o a d e r  
p r o t e c t i o n  for i n d i v i d u a l  r i g h t s  than do e s  t h e  f e d e r a l  
c o n s t i t u t i o n .  W e  b e l i e v e  tu at the c o u r t  w o u l d  i n t e r p r e t  the 
e x i s t i n g  r i g h t - t o - b e a r  ’rs v i s i o n  in the s t a t e  c o n s t i t u t i o n  in 
a s i m i l a r l y  b r o a d  mann. .ms s a t i s f y  the p r o p o n e n t s '  c o n c e r n s  
a b o u t  t h e  p o t e n t i a l  foi ^ „ r e g u l a t i o n ,  w i t h o u t  the n e e d  for the 
a m e n d m e n t .

2. A c c o r d i n g  to f e d e r a l  a u t h o r i t y ,  A l a s k a  a l r e a d y  
s h a r e s  w i t h  V e r m o n t  the d i s t i n c t i o n  o f  h a v i n g  the l e a s t  r e s t r i c t i v e  
f i r e a r m s  laws in the U n i t e d  S t a t e s . 1 It is c o m m o n  for f i r e a r m s  to 
be  c a r r i e d  o p e n l y  in all a r e a s  o f  the state, and t h e y  m a y  be

* D e p a r t m e n t  of the T r e a s u r y ,  B u r e a u  of A l c o h o l ,  T o b a c c o  a n d  
F i r e a r m s ,  S t a t e  L a w s  and P u b l i s h e d  O r d i n a n c e s :  F i r e a r m s  (18th Ed. 
1988) .
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T h e  H o n o r a b l e  R i c k  H a l f o r d J a n u a r y  3 1 ,  1 9 9 1
P a g e  2

c a r r i e d  c o n c e a l e d  in a n d  a r o u n d  o n e ' s  h o m o  or for p r o t e c t i o n  w h i l e  
e n g a g e d  in o u t d o o r  a c t i v i t y .  AS 1 1 . 6 1 . 2 2 0 ( b ) .  A t  the s a m e  time, 
d a n g e r o u s  w e a p o n s  (such as s w i t c h b l a d e s ,  m a c h i n e  guns, bombs, and 
" s a w e d - o f f  s h o t g u n s " )  are p r o h i b i t e d .  Also, f e l o n s  are p r o h i b i t e d  
from c a r r y i n g  c o n c e a l a b l e  f i r e a r m s .  AS 1 1 . 6 1 . 2 0 0 .  In the 
d e p a r t m e n t ' s  view, t h e r e  is no c o m p e l l i n g  r e a s o n  that h a s  b e e n  p u t  
f o r w a r d  t o  c h a n g e  this s t a t u s  quo.

3. N o  o n e  c a n  p r e d i c t  the full l e gal e f f e c t  of the 
p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  w i t h  a n y  d e g r e e  of  c e r t a i n t y .  
T h e  o n e  e f f e c t  o f  the a m e n d m e n t  t h a t  c a n  be s t a t e d  w i t h  c e r t a i n t y ,  
liovever, is t h a t  it t r a n s f e r s  the p o w e r  to r e g u l a t e  f i r e a r m s  use, 
c u r r e n t l y  h e l d  by t h e  l e g i s l a t u r e ,  to the j u d i c i a r y .  A  s i m i l a r  a n d  
w e l l - k n o w n  e x a m p l e  of  s u c h  a p o w e r  t r a n s f e r  o c c u r r e d  w h e n  t h e  
c o n s t i t u t i o n  w a s  a m e n d e d  to s p e c i f i c a l l y  g u a r a n t e e  t h e  r i g h t  of  
p r i v a c y ;  it w a s  f o l l o w e d  s h o r t l y  t h e r e a f t e r  by a s u p r e m o  c o u r t  
o p i n i o n ,  w i t h  w h i c h  the s t a t e  is s t i l l  s t r u g g l i n g ,  t h a t  p r o t e c t e d  
the r i g h t  to u s e  m a r i j u a n a .

4. B e c a u s e  t h e  A l a s k a  c o u r t s  c o n s t r u e  the p r o v i s i o n s  of 
o u r  c o n s t i t u t i o n  b r o a d l y ,  a n d  b e c a u s e  the l a n g u a g e  of t h e  p r o p o s e d  
a m e n d m e n t  g i v e s  e i t h e r  no o r  e x c e e d i n g l y  l i t t l e  a u t h o r i t y  to t h e  
l e g i s l a t u r e  to r e g u l a t e  f i r e a r m  use, it is v e r y  l i k e l y  t h a t  
p o r t i o n s  of A l a s k a ' s  s t a t u t e s  r e g u l a t i n g  f i r e a r m s  w i l l  b e  d e c l a r e d  
u n c o n s t i t u t i o n a l .  E x a m p l e s  o f  c o n d u c t  p r o h i b i t e d  b y  e x i s t i n g  la w s  
t h a t  c o u l d  b e  d e c l a r e d  u n c o n s t i t u t i o n a l  u n d e r  t h e  p r o p o s e d  
a m e n d m e n t  i n c l u d e  the p o s s e s s i o n  o f  w e a p o n s  b y  f e l o n s ,  the 
p o s s e s s i o n  by a n y o n e  o f  " p r o h i b i t e d  w e a p o n s "  s u c h  as m a c h i n e  guns, 
s w i t c h b l a d e s  or  " s a w e d - o f f  s h o t g u n s " ,  the p o s s e s s i o n  of  f i r e a r m s  in 
b a r s  or b y  i n t o x i c a t e d  p e r s o n s ,  and t h e  r e m o v a l  of s e r i a l  n u m b e r s .  
I ndeed, t h e  c o u r t s  o f  s e v e r a l  s t a t e s  h a v e  s t r u c k  d o w n  s i m i l a r  
f i r e a r m s  laws b a s e d  o n  a m e n d m e n t s  t o  t h e i r  s t a t e  c o n s t i t u t i o n s .  
F u r t h e r m o r e ,  t h e  p r o p o s e d  a m e n d m e n t  c o u l d  p r e c l u d e  f u t u r e  A l a s k a  
l e g i s l a t u r e s  f r o m  a d o p t i n g  a d d i t i o n a l  l a w s  in this a r e a ,  su c h  as 
laws p r o h i b i t i n g  the p o s s e s s i o n  of f i r e a r m s  on s c h o o l  g r o u n d s ,  in 
g o v e r n m e n t  b u i l d i n g s ,  or in p r o x i m i t y  to o i l  and gas f a c i l i t i e s .

5. T h e  d e p a r t m e n t  d o e s  n o t  belie;ve that s t a t e m e n t s  of 
" l e g i s l a t i v e  i n t e n t " ,  i n d i c a t i n g  t h a t  the c o n s t i t u t i o n a l  a m e n d m e n t  
s h o u l d  n o t  b e  c o n s t r u e d  to p r e c l u d e  the r e a s o n a b l e  r e g u l a t i o n  o f  
w e a p o n s ,  are s u f f i c i e n t  t o  a v o i d  c u r r e n t  s t a t e  laws f r o m  b e i n g  
s t r u c k  down. As a g e n e r a l  rule, a s t a t u t e  or c o n s t i t u t i o n a l  
p r o v i s i o n  w i l l  be  interpre-f ^d a c c o r d i n g  to the p l a i n  m e a n i n g  of  t h e  
l a n g u a g e  on  its face. If the i n t e n t  b e h i n d  the a d o p t i o n  of  the 
a m e n d m e n t  b e c o m e s  an i s s u e ,  it is the i n t e n t  of the v o t e r s  w h o  
a d o p t e d  t h e  m e a s u r e ,  r a t h e r  t h a n  the i n t e n t  of  the l e g i s l a t o r s  w h o  
d r a f t e d  it, t h a t  w i l l  b e  r e l e v a n t .

If t h e  l e g i s l a t u r e  b e l i e v e s  it is n e c e s s a r y  to e x p l i c i t l y  
r e c o g n i z e  the " i n d i v i d u a l "  r i g h t  to b e a r  arms, the a m e n d m e n t  s h o u l d  
b e  d r a f t e d  to a l s o  e x p l i c i t l y  r e c o g n i z e  the l e g i s l a t u r e ' s  a u t h o r i t y



to r e a s o n a b l y  r e g u l a t e  f i r e a r m s ,  t h a t  is, to m a i n t a i n  the s t a t u s  
q u o  c o n c e r n i n g  f i r e a r m s  laws. As a l t e r n a t i v e s  to t h e  p r o p o s e d  
j o i n t  r e s o l u t i o n s ,  the D e p a r t m e n t  of  L a w  h a s  p r e v i o u s l y  s u g g e s t e d  
the f o l l o w i n g  l a n g u a g e :

T h e  i n d i v i d u a l  r i g h t  to k e e p  and b e a r  ar m s  s h a l l  n o t  be 
d e n i e d  or  i n f r i n g e d  by the s t a t e  or a p o l i t i c a l
s u b d i v i s i o n  o f  the state, e x c e p t  th a t  the s t a t e  or a
p o l i t i c a l  s u b d i v i s i o n  of  the s t a t e  m a y  r e g u l a t e  the
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m a n n e r  in w h i c h ar m s  m a y  be kept, borne, or used.

e x c e p t  t h a t  the e x e r c i s e  of t h i s  r i g h t  m a v  be r e g u l a t e d
b y  law.

o r

e x c e p t t h a t t h e  e x e r c i s e  o f  t h i s  r i g h t  m a y  b e  r e g u l a t e d

b y  1 a w . N o l a w  s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  o r

s p e c i a l t a x a t i o n  o n  t h e  o w n e r s h i p  o r  p o s s e s s i o n  o f

f i r e a r m s .

A  m o r e  d e t a i l e d  a n a l y s i s  of  th i s  issue, and o f  t h e  p o i n t s  
r a i s e d  above, w h i c h  w a s  s u b m i t t e d  to the l e g i s l a t u r e  in 1989, is 
a t t a c h e d  to this letter.

V e r y  t r u l y  yours,

C H A R L E S  E .  C O L E  

A T T O R N E Y  G E N E R A L
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D e a r  S e n a t o r  Faiks:

T h a n k  y o u  for t h e  o p p o r t u n i t y  t o  r e v i e w  S J R  4, r e l a t i n g  

to a p r o p o s e d  a m e n d m e n t  t o  t h e  c o n s t i t u t i o n a l  r i g h t  t o  b e a r  a r m s  

in A l a s k a .  A f t e r  c o n s i d e r a b l e  r e s e a r c h  r e g a r d i n g  t h e  l a w  in A l a s k a  

a n d  o t h e r  s t a t e s  o n  t h i s  issue, it is o u r  o p i n i o n  t h a t  t h e  e x i s t i n g  

c o n s t i t u t i o n a l  p r o v i s i o n  p r o t e c t i n g  t h e  r i g h t  to  b e a r  a r m s  s h o u l d  

n o t  be, n o r  d o e s  it n e e d  t o  be, a m e n d e d .

I n  s u m m a r y ,  o u r  a n a l y s i s  is:

1. In A l a s k a ,  t h e  r i g h t  o f  t h e  p e o p l e  to  b e a r  a r m s  f o r  

l e g i t i m a t e  p u r p o s e s  h a s  n e v e r  b e e n  i n f r i n g e d .  In t h e  a b s e n c e  o f  

a s p e c i f i c  n e e d  t o  a m e n d  t h e  c o n s t i t u t i o n ,  it m a y  b e  w i s e  to  f o l l o w  

t h e  a d a g e  "If it a i n ' t  b r o k e ,  d o n ' t  fix it."

2. In a w i d e  v a r i e t y  o f  c o n t e x t s ,  t h e  A l a s k a  S u p r e m e  

C o u r t  h a s  i n t e r p r e t e d  i n d i v i d u a l  r i g h t s  u n d e r  t h e  s t a t e  

c o n s t i t u t i o n  m o r e  b r o a d l y  t h a n  t h e  f e d e r a l  c o n s t i t u t i o n ,  a n d  t h e r e  

is n o  r e a s o n  to b e l i e v e  t h e  c o u r t  w o u l d  n o t  i n t e r p r e t  t h e  e x i s t i n g  

r i g h t  to b e a r  a r m s  p r o v i s i o n  in a n  e q u a l l y  b r o a d  manner.
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3. T h e  l e gal e f f e c t s  o f  t h e  p r o p o s e d  c o n s t i t u t i o n a l  

a m e n d m e n t  c a n  n o t  b e  p r e d i c t e d  w i t h  a n y  d e g r e e  o f  c e r t a i n t y .  T h e  

r e c e n t  e x p e r i e n c e s  of W e s t  V i r g i n i a  i l l u s t r a t e  t h e  u n r e l i a b i l i t y  

o f  p o l i t i c a l  s t a t e m e n t s  m a d e  b y  p r o p o n e n t s  o f  t h i s  t y p e  of 

a m e n d m e n t .

4. T h e  o n l y  e f f e c t  o f  t h e  a m e n d m e n t  t h a t  c a n  b e  s t a t e d*

w i t h  c e r t a i n t y  is t h a t  it t r a n s f e r s  p o w e r  c u r r e n t l y  in t h e  h a n d s  

o f  t h e  l e g i s l a t u r e  to t h e  j u d i c i a r y .  A  s i m i l a r  a n d  w e l l - k n o w n  

e x a m p l e  o f  s u c h  a p o w e r  t r a n s f e r  o c c u r r e d  w h e n  t h e  c o n s t i t u t i o n  w a s

a m e n d e d  t o  s p e c i f i c a l l y  m e n t i o n  t h e  r i g h t  o f  p r i v a c y .  T h e

/ /
l e g i s l a t u r e  is s t i l l  s t r u g g l i n g  w i t h  t h e  r e s u l t i n g  s u p r e m e  c o u r t  

o p i n i o n  w h i c h  r e c o g n i z e d  a c o n s t i t u t i o n a l  r i g h t  t o  u s e  m a r i j u a n a .

5. B a s e d  on t h e  b r o a d  r e a d i n g  t h e  A l a s k a  c o u r t  g i v e s  to 

t h e  p r o v i s i o n s  of  o u r  c o n s t i t u t i o n ,  a n d  t h e  l a c k  o f  a n y  l a n g u a g e  

in  t h e  a m e n d m e n t  g i v i n g  t h e  l e g i s l a t u r e  t h e  a u t h o r i t y  t o  r e g u l a t e  

t h e  e x e r c i s e  o f . t h e  c o n s t i t u t i o n a l  right, it is m o r e  l i k e l y  t h a t  

p o r t i o n s  o f  A l a s k a ' s  s t a t u t e s  r e g u l a t i n g  f i r e a r m s  w i l l  b e  d e c l a r e d  

u n c o n s t i t u t i o n a l .  C a s e  a u t h o r i t y  e x i s t s  as l e g a l  p r e c e d e n t  for 

i n v a l i d a t i n g ,  o r  s e r i o u s l y  w e a k e n i n g ,  b o t h  t h e  s t a t e  s t a t u t e  

p r o h i b i t i n g  all fe l o n s  f r o m  h a v i n g  firearms, a n d  the A n c h o r a g e  

m u n i c i p a l  o r d i n a n c e  a g a i n s t  c a r r y i n g  c o n c e a l e d  w e a p o n s  in 

a u t o m o b i l e s .

6. If t h e  L e g i s l a t u r e  d e c i d e s  t o  a p p r o v e  a

c o n s t i t u t i o n a l  amendmr  ̂ t m o d i f y i n g  t h e  r i g h t  t o  b e a r  a r m s  in 

A l a s k a ,  t h e  l a n g u a g e  hie a m e n d m e n t  s h o u l d  a f f i r m a t i v e l y  s t a t e
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t h a t  t h e  l e g i s l a t u r e  c o n t i n u e s  to h a v e  the a u t h o r i t y  to r e a s o n a b l y  

r e g u l a t e  f i r e a r m s  b y  law.

1. T h e  R i g h t  t o  K e e p  and B e a r  A r m s  in A l a s k a

T h e  A l a s k a  C o n s t i t u t i o n  a d d r e s s e s  t h e  r i g h t  of t h e  p e o p l e  

t o  k e e p  a n d  b e a r  a r m s  at A r t i c l e  I, S e c t i o n  19. It ..provides: "A 

w e l l - r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  to t h e  s e c u r i t y  of a free 

state, t h e  r i g h t  of  t h e  p e o p l e  to k e e p  a n d  b e a r  a r m s  s h a l l  n o t  be 

i n f r i n g e d . "  A l t h o u g h  t h i s  s e c t i o n  of t h e  c o n s t i t u t i o n  h a s  n e v e r  

h e e n  i n t e r p r e t e d  b y  t h e  A l a s k a  S u p r e m e  Court, e x i s t i n g  lav/ g r a n t s  

A l a s k a n s  b r o a d  a n d  r e l a t i v e l y  u n r e s t r i c t e d  r i g h t s  t o  k e e p  and b e a r  

arms.

i d e n t i c a l  t o  l a n g u a g e  f o u n d  in t h e  S e c o n d  A m e n d m e n t  to t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n .  H o w e v e r ,  as n o t e d  b y  L e g i s l a t i v e  C o u n s e l  

T a m a r a  B r a n d t  C o o k  in h e r  m e m o r a n d u m  to S e n a t o r  R o d e y  d a t e d  A p r i l

c o n s i d e r e d  w h e t h e r  t h e  S e c o n d  A m e n d m e n t  p r o v i d e s  any p r o t e c t i o n  to 

t h e  p r i v a t e  o w n e r s h i p  of a r m s  for l a w f u l  p u r p o s e s . "  T h e r e  is a m p l e  

l e g a l  a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  p r o t e c t i o n  of the 

.individual r i g h t  to b e a r  a r m s  is p r o v i d e d  b y  t h e  lan g u a g e  of b o t h  

t h e  S e c o n d  A m e n d m e n t  and S e c t i o n  19 of t h e  A l a s k a  Co n s t i t u t i o n .

C
A l a s k a ' s  r i g h t  to  b e a r  a r m s  p r o v i s i o n  is v i r t u a l l y

14, 1983, "t h e  [ U n i t e d  S t a t e s ]  S u p r e m e  C o u r t  h a s  n e v e r  d i r e c t l y
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F o r  e x a m p l e ,  in o n e  s c h o l a r l y  a r t i c l e , 1 t h e  a u t h o r  

d e m o n s t r a t e d  t h a t  t h e  a m e n d m e n t s  g u a r a n t e e  t h e  i n d i v i d u a l  r i g h t  to 

k e e p  a n d  b e a r  a r m s  f o r  t h e  f o l l o w i n g  p u r p o s e s :  (1) to  e n a b l e  the

i n d i v i d u a l  t o  p e r f o r m  m i l i t i a  d u t i e s ;  (2) to d e t e r  g o v e r n m e n t a l  

o p p r e s s i o n ;  (3) t o  m a i n t a i n  p u b l i c  o r d e r ;  a n d  (4) to e n a b l e  the 

i n d i v i d u a l  t o  e x e r c i s e  t h e  r i g h t  t o  s e l f - d e f e n s e .  s T h e  a u t h o r  

c o n c l u d e d  h i s  a n a l y s i s  b y  c l e a r l y  s t a t i n g  that, u n d e r  l a n g u a g e  

i d e n t i c a l  t o  t h e  A l a s k a  C o n s t i t u t i o n ,  c o m m o n  a n d  t r a d i t i o n a l  u s e r s  

o f  p r i v a t e  f i r e a r m s  a r e  p r o t e c t e d  a n d  t h a t  it w o u l d  b e  

u n c o n s t i t u t i o n a l  t o  e n a c t

. . ' /
(1) a n y  l a w  t h a t  i n f r i n g e s  t h e  r i g h t  of  t h e  
p e o p l e  ( e x c e p t i n g  t h o s e  p e o p l e  w h o  f a l l  in t o  
a t r a d i t i o n a l  h i g h - r i s k  c a t e g o r y ,  s u c h  as 
felons, t h e  m e n t a l l y  d e f i c i e n t ,  a n d  infants) 
t o  k e e p  a n y  a r m s  c o m m o n l y  u s e d  f o r  p e r s o n a l  
p r o t e c t i o n  o r  a n y  of  t h e  m o d e r n  e q u i v a l e n t  of  
a r m s  t h a t  w e r e  f a i r l y  c o m m o n l y  p o s s e s s e d  b y  t h e  
p e o p l e  a t  t h e  a d o p t i o n  of  t h e  C o n s t i t u t i o n ,  o r
(2) a n y  l a w  t h a t  i n f r i n g e s  t h e  r i g h t  t o  b e a r  
t h o s e  a r m s  f o r  t r a d i t i o n a l  l a w f u l  p u r p o s e s . 2

1Dowlut, " T h e  R i g h t  t o  A r m s :  D o e s  t h e  C o n s t i t u t i o n  o r  t h e
P r e d i l e c t i o n  o f  J u d g e s  R e i g n ? , " 36 O k l a h o m a  L a w  R e v i e w  65 (1983).

2Id. at  101. T h e  f o l l o w i n g  a r t i c l e s  h a v e  b e e n  c i t e d  as 
a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  S e c o n d  A m e n d m e n t  g u a r a n t e e s  
an i n d i v i d u a l  r i g h t  to  b e a r  arms: S.P. H a l b r o o k ,  T h a t  E v e r y  H a n
Be Armed: T h e  E v o l u t i o n  of a C o n s t i t u t i o n a l  R i g h t  (Univ. o f  N.
Mex. P r e s s  1984); Dowlut, "T h e  C u r r e n t  R e l e v a n c y  of K e e p i n g  a n d  
B e a r i n g  A r m s , "  15 U. Bair. L. F. 32 (1984); Kates, " H a n d g u n
P r o h i b i t i o n  a n d  t h e  O r i g i n a l  M e a n i n g  o f  t h e  S e c o n d  A m e n d m e n t , "  82 
M ich. L. Rev. 204 (1933) ; M a l c o l m ,  "T h e  R i g h t  o f  t h e  P e o p l e  t o  K e e p  
a n d  B e a r  Arms: T h e  C o m m o n  Law T r a d i t i o n ,  10 H a s t i n g s  Const. L. 0.
285 (1983); C a p lan, "T h e  R i g h t  o f  t h e  I n d i v i d u a l  to B e a r  Arms: A
R e c e n t  J u d i c i a l  T r e n d , "  1982 D e t r o i t  Col. L. Rev. 789; S h a l h o p e ,  
" T h e  I d e o l o g i c a l  Origins, o f  t h e  S e c o n d  A m e n d m e n t , "  69 J . A m . 
H i s t o r y  599 (1982) ; H a l b r o o k ,  " T o  K e e p  a n d  B e a r  T h e i r  P r i v a t e  Arms: 
T h e  A d o p t i o n  of  the S e c o n d  A m e n d m e n t ,  1 7 8 7 - 1 7 9 1 , "  10 N. Kv. L. Rev. 
13 (1982); G a r d i n e r ,  "To P r e s e r v e  L i b e r t y — A  L o o k  at T h e  R i g h t  to 
K e e p  a n d  B e a r  A r m s , "  10 N. Kv. L. Rev. 63 (1982); H a l b r o o k ,  "The
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A n  a n a l y s i s  of  t h e  c o n s t i t u t i o n a l  r i g h t  t o  b e a r  a r m s  in 

A l a s k a  m u s t  of n e c e s s i t y  c o n s i d e r  t h e  h i s t o r y  of g u n  r e g u l a t i o n  in 

t h e  s t a t e . 3 T h e  r i g h t  o f  t h e  p e o p l e  to b e a r  a r m s  for l e g i t i m a t e  

p u r p o s e s  is w i d e l y  r e c o g n i z e d  in A l a ska, and h a s  n e v e r  b e e n

J u r i s p r u d e n c e  o f  t h e  S e c o n d  a n d  F o u r t e e n t h  A m e n d m e n t s , "  4 Geo. 
M a s o n  U.L. Rev. 1 (1981); C a n t r e l l ,  "The R i g h t  t o  B e a r  A r m s , "  53 
Wis. B a r  Bull. 21 (Oct. 198 0 ) ;  Caplan, " H a n d g u n  C o n t r o l :  
C o n s t i t u t i o n a l  o r  U n c o n s t i t u t i o n a l ? , "  10 N.C. C e n t r a l  L. j. 53 
(1978); C a p l a n ,  " R e s t o r i n g  T h e  Bal a n c e :  T h e  S e c o n d  A m e n d m e n t
R e v i s i t e d , "  5 F o r d h a m  U r b a n  L.J. 31 (1976); W h i s k e r ,  " H i s t o r i c a l  
D e v e l o p m e n t  a n d  S u b s e q u e n t  E r o s i o n  of t h e  R i g h t  t o  K e e p  a n d  B e a r  
A r m s , "  78 W. Va. L. Rev. 171 (1976); Weiss, "A R e p l y  t o  A d v o c a t e s  
of  G u n  C o n t r o l  L a w , "  52 Jour. U r b a n  L a w  577 (1974); H a r d y  &
S t o m p o l y ,  "Of A r m s  a n d  t h e  L a w , "  51 C h i . - K e n t  L. Rev. 62 (1974); 
M c C l u r e ,  " F i r e a r m s  and F e d e r a l i s m , "  7 I d a h o  L. Rev. 197 (1970); 
L e v i n e  & Saxe, " T h e  S e c o n d  A m e n d m e n t :  T h e  R i g h t  to  B e a r  A r m s , "  7 
H o u s t o n  L. Rev. 1 (1969) ; Olds, " T h e  S e c o n d  A m e n d m e n t  a n d  T h e  R i g h t  
t o  K e e p  a n d  B e a r  A r m s , "  46 Mich. St. Bar. J. 15 (Oct. 1967); 
C o m m e n t ,  "T h e  R i g h t  t o  K e e p  a n d  B e a r  A rms: A  N e c e s s a r y
C o n s t i t u t i o n a l  G u a r a n t e e  o r  a n  O u t m o d e d  P r o v i s i o n  o f  t h e  Bill of 
R i g h t s ? , "  31 A l b a n y  L. Rev. 74 (1967); S p r e c h e r ,  " T h e  Lo s t
A m e n d m e n t , "  51 Am. Bar Assn. J. 554 a n d  665 (1965); a n d  Hays, "T h e  
R i g h t  to B e a r  A r m s :  A  S t u d y  in J u d i c i a l  M i s i n t e r p r e t a t i o n , "  2 Wm. 
& M a r y  L. Rev. 3 8 1  (1960).

3See, e.g., H o o t c h  v. A l a s k a  S t a t e - O p e r a t e d  S c h o o l  S y s t e m . 536 
P. 2d 793, 800 (Alaska 1975): " I n  d e t e r m i n i n g  t h e  s c o p e  o f  a
c o n s t i t u t i o n a l  right, t h e  f o cus o f  the c o u r t ' s  i n q u i r y  is not, 
h o w e v e r ,  on  t h e  q u e s t i o n  o f  w h e t h e r  t h e r e  is a b u r d e n  on the 
e x e r c i s e  of t h a t  right. W e  m u s t  l o o k  to t h e  i n t e n t  o f  the f r a m e r s  
of the c o n s t i t u t i o n  c o n c e r n i n g  t h e  n a t u r e  of  t h e  r i g h t  itself, the 
p r o b l e m s  w h i c h  t h e y  w e r e  a d d r e s s i n g  a n d  t h e  r e m e d i e s  t h e y  sought. 
W h i l e  p r i o r  p r a c t i c e  a n d  t h e  fr a m e r s '  p u r p o s e s  a r e  n o t  n e c e s s a r i l y  
c o n c l u s i v e ,  a n  h i s t o r i c a l  p e r s p e c t i v e  is e s s e n t i a l  to an 
e n l i g h t e n e d  c o n t e m p o r a r y  i n t e r p r e t a t i o n  of o u r  c o n s t i t u t i o n . "
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i n f r i n g e d . 4 A l a s k a  a n d  V e r m o n t  s h a r e  t h e  d i s t i n c t i o n  of h a v i n g  the

l e a s t  r e s t r i c t i v e  f i r e a r m s  l a w s  in U n i t e d  S t a t e s . 5

P r o p o n e n t s  o f  t h e  a m e n d m e n t  i n d i c a t e  it is not p r o p o s e d  

to  r e c t i f y  a c u r r e n t  i n j u s t i c e  n o r  t o  o v e r t u r n  e x i s t i n g  g u n s  laws 

o r  r e g u l a t i o n s ,  b u t  t o  p r o t e c t  t h e  r i g h t s  of  i n d i v i d u a l s  t o  k e e p  

a n d  b e a r  a r m s  a g a i n s t  t h e  c a p r i c e  o f  an i r r e s p o n s i b l e  l e g i s l a t u r e .  

W e  b e l i e v e  t h e  p r o t e c t i o n  of  t h e  e x i s t i n g  c o n s t i t u t i o n  a n d  the 

r e s p e c t  a n d  r e s t r a i n t  h i s t o r i c a l l y  s h o w n  b y  t h e  A l a s k a  l e g i s l a t u r e  

a n d  c o u r t s  f o r  t h e  p e o p l e ' s  r i g h t  t o  b e a r  a r m s  r e n d e r s  t h e  p r o p o s e d  

a m e n d m e n t  u n n e c e s s a r y ,  a n d  w o r s e ,  t h e  a m e n d m e n t  i n t e r j e c t s  t h e  

u n c e r t a i n t y  of j u d i c i a l  i n t e r p r e t a t i o n  i n t o  a n e w  and u n c h a r t e d  

a r e a .

2. C o n s t i t u t i o n a l  I n t e r p r e t a t i o n  in A l a s k a

It is o f t e n  d i f f i c u l t  t o  p r e d i c t  h o w  a c o u r t  w i l l  

i n t e r p r e t  t h e  s c o p e  a n d  e f f e c t  o f  a n e w  c o n s t i t u t i o n a l  a m e n d m e n t ,  

a n d  h o w  t h e  p o w e r  o f  t h e  l e g i s l a t u r e  w i l l  t h e r e a f t e r  b e  lim i t e d .  

T h i s  u n p r e d i c t a b i l i t y  is v e r y  f a m i l i a r  t o  A l a s k a n s .  In 1972, t h e

4In p r e v i o u s  years, a 1983 i n f o r m a l  A t t o r n e y  G e n e r a l ' s  o p i n i o n  
h a s  b e e n  c i t e d  as p r o o f  o f  t h e  n e e d  f o r  a c o n s t i t u t i o n a l  a m e n d m e n t .  
T h e  o p i n i o n  a d d r e s s e d  w h e t h e r  a l a n d l o r d  c o u l d  p r o h i b i t  a t e n a n t  
f r o m  h a v i n g  f i r e a r m s .  T h i s  a n a l y s i s  of  t h e  r i g h t  to b e a r  arms, 
r e n d e r e d  in t h e  c o n t e x t  o f  a c o n t r a c t u a l  r e l a t i o n s h i p  b e t w e e n  
p r i v a t e  p a r t i e s ,  d i d  n o t  c o m p r e h e n s i v e l y  a d d r e s s  the i s s u e  of 
g o v e r n m e n t a l  r e g u l a t i o n  of  arms.

d e p a r t m e n t  o f  t h e  T r e a s u r y ,  B u r e a u  o f  A l c o h o l ,  T o b a c c o  and 
Firea r m s ,  S t a t e  L a w s  a n d  P u b l i s h e d  O r d i n a n c e s :  F i r e a r m s  (18th Ed. 
1988) .
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p e o p l e  e x p l i c i t l y  r e c o g n i z e d  t h e  r i g h t  to  p r i v a c y  in A l a s k a  b y

a p p r o v i n g  a c o n s t i t u t i o n a l  a m e n d m e n t .  I n  t h e  f i r s t  m a j o r  c a s e

i n t e r p r e t i n g  t h e  p r i v a c y  a m e n d m e n t ,  t h e  A l a s k a  S u p r e m e  C o u r t  in

R a v i n  v. S t a t e .6 s t r u c k  d o w n  t h e  l a w  t h a t  c r i m i n a l i z e d  p o s s e s s i o n

o f  m a r i j u a n a  in t h e  h o m e  f o r  p e r s o n a l  use. T h e  l e g i s l a t u r e  h a s

b e e n  s t r u g g l i n g  for m a n y  y e a r s  t o  d e a l  w i t h  , t h i s  u n i q u e

i n t e r p r e t a t i o n  o f  o u r  c o n s t i t u t i o n . 7

R a v i n  is o n l y  o n e  e x a m p l e  of  t h e  p r o p e n s i t y  o f  t h e  s t a t e

s u p r e m e  c o u r t  t o  i n t e r p r e t  t h e  A l a s k a  c o n s t i t u t i o n ,  as g i v i n g
/ '

. . '  . . 1 
b r o a d e r  p r o t e c t i o n  t o  i n d i v i d u a l  r i g h t s  t h a n  s i m i l a r  c o n s t i t u t i o n a l

p r o v i s i o n s  in o t h e r  j u r i s d i c t i o n s .  A s  a r e s u l t ,  t h e  j u d i c i a l

d e c i s i o n s  of  o t h e r  s t a t e s  i n t e r p r e t i n g  i n d i v i d u a l  r i g h t s  c a n n o t  b e

6537 P . 2d 494 (Alaska 1975).

A l t h o u g h  o t h e r  s t a t e s ,  i n c l u d i n g  A r i z o n a ,  C a l i f o r n i a ,  
F l orida, H a w a i i ,  L o u i s i a n a ,  M o n t a n a ,  S o u t h  C a r o l i n a ,  a n d  
W a s h i n g t o n ,  h a v e  a d o p t e d  s i m i l a r  c o n s t i t u t i o n a l  p r o v i s i o n s  
r e c o g n i z i n g  t h e  r i g h t  to p r i v a c y ,  t h e  A l a s k a  c o u r t  s t a n d s  a l o n e  in 
its c o n c l u s i o n  t h a t  t h e  r i g h t  t o  p r i v a c y  p r o t e c t s  t h e  r i g h t  to 
p o s s e s s  m a r i j u a n a  in t h e  home.



h e a v i l y  r e l i e d  u p o n  in p r e d i c t i n g  w h a t  w i l l  h a p p e n  w h e n  t h e  A l a s k a

Q
c o u r t s  a r e  a s k e d  to a n a l y z e  i d e n t i c a l  issues.
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W i t h  r e s p e c t  t o  t h e  a c t i o n s  o f  i n d i v i d u a l  citiz e n s ,  

A l a s k a  c o u r t  d e c i s i o n s  f r e q u e n t l y  r e l y  o n  t h e  p r i v a c y  a m e n d m e n t  to 

j u s t i f y  c o n s t i t u t i o n a l  i n t e r p r e t a t i o n s  t h a t  a r e  s i g n i f i c a n t l y  

b r o a d e r  t h a n  t h o s e  r e a c h e d  b y  o t h e r  courts. O u r  c o u r t  has 

r e p e a t e d l y  d e t e r m i n e d  t h a t  t h e  e f f e c t  o f  t h e  r i g h t  of  p r i v a c y  is 

t o  a m p l i f y  t h e  p r o t e c t i o n s  a f f o r d e d  b y  o t h e r  c o n s t i t u t i o n a l

r i g h t s .  T h e  c o m p l e x i t y  of  a n t i c i p a t i n g  t h e  c o u r t ' s  i n t e r p r e t a t i o n

(
o f  a r i g h t  t o  b e a r  a r m s  is c o m p o u n d e d  b y  t h e  p o t e n t i a l l y  a u g m e n t i n g  

e f f e c t  o f  t h e  e x p l i c i t  r i g h t  to  pri v a c y .

F o r  e x a m p l e ,  t h e  A l a s k a  c o n s t i t u t i o n a l  g u a r a n t e e  a g a i n s t  

u n r e a s o n a b l e  s e a r c h e s  a n d  s e i z u r e s  is h e l d  t o  b e  b r o a d e r  in s c o p e  

t h a n  i d e n t i c a l  g u a r a n t e e s  u n d e r  the f e d e r a l  c o n s t i t u t i o n ,  in p a r t  

b e c a u s e  o f  t h e  r i g h t  t o  p r i v a c y . 9 D e s p i t e  c o n s i d e r a b l e  a u t h o r i t y

8In a d d i t i o n  t o  t h e  c a s e s  d i s c u s s e d  below, t h e  A l a s k a  S u p r e m e  
C o u r t  h a s  h e l d  t h a t  t h e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s  g r e a t e r  
p r o t e c t i o n  in a r e a s  r a n g i n g  fr o m  t h e  free e x e r c i s e  o f  o n e ' s  
r e l i g i o u s  beliefs;, F r a n k  v. S t a t e . 604 P . 2d 1068 (Alaska 1979) 
( d e f e n d a n t  e n t i t l e d  to  e x e m p t i o n  from fi s h  a n d  g a m e  r e g u l a t i o n s  on 
a c c o u n t  of h i s  r e l i g i o u s  b e l i e f s  even t h o u g h  t h e  c h a r g e s  a g a i n s t  
d e f e n d a n t  w o u l d  h a v e  b e e n  u p h e l d  u n d e r  t h e  f e d e r a l  c o n s t i t u t i o n )  
to t h e  r i g h t  to c o u n s e l ,  R e s e k  v. S t a t e . 706 P . 2d 288 (Alaska 1985) 
("the r i g h t  t o  c o u n s e l  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  is m o r e  
e x p a n s i v e  t h a n  t h e  c o r r e s p o n d i n g  r i g h t  u n d e r  t h e  s i x t h  a m e n d m e n t  
t o  the U n i t e d  S t a t e s  C o n s t i t u t i o n . " ) .

9R e e v e s  v. S t a t e . 599 P . 2d 727, 734 (Alaska 1979). In th i s  
case, t h e  c o u r t  r e v e r s e d  a c o n v i c t i o n  for p o s s e s s i o n  of heroin. 
T h e  d e f e n d a n t  h a d  b e e n  a r r e s t e d  for d r i v i n g  w h i l e  i n t o x icated, and 
a c o r r e c t i o n a l  o f f i c e r  d i s c o v e r e d  the h e r o i n  i n s i d e  a b a l l o o n  in
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to  t h e  c o n t r a r y  in o t h e r  j u r i s d i c t i o n s ,  t h e  A l a s k a  c o u r t  h a s  h e l d

t h a t  t h e  s t a t e  c o n s t i t u t i o n  p r o h i b i t s  w a r r a n t l e s s  a d m i n i s t r a t i v e

i n s p e c t i o n s  o f  p r i v a t e  b u s i n e s s  p r e m i s e s . 10 T h e  w a r r a n t l e s s

m o n i t o r i n g  o f  p r i v a t e  c o n v e r s a t i o n s  w i t h  t h e  c o n s e n t  o f  one

p a r t i c i p a n t ,  a c c e p t a b l e  u n d e r  f e d e r a l  c o n s t i t u t i o n a l  s t a n d a r d s ,  is

h e l d  in A l a s k a  t o  b e  a n  u n r e a s o n a b l e  s e a r c h  a n d  s e i z u r e  in l i g h t

o f  t h e  c o m b i n e d  e f f e c t  o f  t h e  A l a s k a  c o n s t i t u t i o n a l  p r o h i b i t i o n

a g a i n s t  u n r e a s o n a b l e  s e a r c h e s  a n d  s e i z u r e s ,  a n d  t h e  A l a s k a

c o n s t i t u t i o n a l  r i g h t  of  p r i v a c y . 11

T h e  A l a s k a  c o u r t  h a s  a l s o  f o r g e d  n e w  l e g a l  g r o u n d  in 

i n t e r p r e t i n g  t h e  e q u a l  p r o t e c t i o n  c l a u s e  o f  th e  s t a t e  c o n s t i t u t i o n .  

T h i s  a m e n d m e n t  p r o v i d e s  a d d i t i o n a l  p r o t e c t i o n  f o r  t h e  e x e r c i s e  of  

c o n s t i t u t i o n a l  r i g h t s  s u c h  as t h e  r i g h t  t o  b e a r  a r m s  b e c a u s e  it is 

u s e d  b y  t h e  c o u r t  in e v a l u a t i n g  w h e t h e r  l e g i s l a t i o n  is

t h e  d e f e n d a n t ' s  p o c k e t .  A l t h o u g h  it w a s  p e r m i s s i b l e  f o r  t h e  
o f f i c e r  t o  t a k e  t h e  b a l l o o n  a w a y  f r o m  t h e  d e f e n d a n t  b e f o r e  h e  w a s  
b o o k e d  i n t o  t h e  jail, t h e  c o u r t  h e l d  t h a t  t h e  d e f e n d a n t ' s  r i g h t  t o  
p r i v a c y  a n d  r i g h t  t o  b e  f r e e  f r o m  u n r e a s o n a b l e  s e a r c h e s  a n d  
s e i z u r e s  w a s  v i o l a t e d  w h e n  t h e  o f f i c e r  l o o k e d  in s i d e  t h e  b a l l o o n .

10W o o d s  & Rohde. Inc. v. S t a t e . 565 P . 2d 138 (Alaska 1977).

11In t h e  c a s e s  of  C o f f e y  v. S t a t e . 585 P . 2d 514 (Alaska 1973) 
(court r e v e r s e d  c o n v i c t i o n  of  m a r i j u a n a  d e a l e r ) ; A l d r i d g e  v. S t a t e . 
584 P . 2d 1105 ( A l aska 1978) (court r e v e r s e d  c o n v i c t i o n  o f  h e r o i n  
d e a l e r ) ;  S t a t e  v. G l a s s . 583 P . 2d 872 ( A l a s k a  1978) (court a g r e e d  
c h a r g e s  a g a i n s t  h e r o i n  d e a l e r  s h o u l d  be d i s m i s s e d ) , the d e c i s i o n s  
w e r e  b a s e d  o n  t h e  c o u r t ' s  b r o a d  i n t e r p r e t a t i o n  of A l a s k a ' s  
c o n s t i t u t i o n a l  r i g h t s  t o  p r i v a c y  a n d  to b e  fr e e  fr o m  u n r e a s o n a b l e  
s e a r c h e s  a n d  s e i z u r e s .  F e d e r a l  c o u r t s  f a c e d  w i t h  the s a m e  i s s u e s  
h a v e  i n t e r p r e t e d  s i m i l a r  f e d e r a l  c o n s t i t u t i o n a l  g u a r a n t e e s  r e l a t i n g  
to s e a r c h e s  a n d  s e i z u r e s  d i f f e r e n t l y ,  a n d  w o u l d  h a v e  u p h e l d  the 
c o n v i c t i o n s .



c o n s t i t u t i o n a l .  I n  d e v e l o p i n g  i t s  o w n  e q ual p r o t e c t i o n  a n a l y s i s ,

o u r  c o u r t  r e j e c t e d  the d e f e r e n t i a l  t e s t  a p p l i e d  b y  t h e  U n i t e d

S t a t e s  S u p r e m e  Court, h o l d i n g  i n s t e a d  t h a t  t h e  A l a s k a  C o n s t i t u t i o n

r e q u i r e s  s o c i a l  a n d  e c o n o m i c  l e g i s l a t i o n  to p a s s  a m o r e  r i g o r o u s

t e s t . 12

*

In H e r r i c k ' s  A e r o - A u t o - A c m a  R e p a i r  v. D O T . 754 P . 2d 1111 

(1988), t h e  c o u r t  e x p l a i n e d  its e x p a n s i v e  e q u a l  p r o t e c t i o n  a n a l y s i s  

as f o llows;

In r e v i e w i n g  e q u a l  p r o t e c t i o n  c l a i m s  u n d e r  the 
A l a s k a  c o n s t i t u t i o n  ... t h e  m i n i m u m  b u r d e n  t h a t  
t h e  s t a t e  m u s t  m e e t  w h e n  d e f e n d i n g  l e g i s l a t i o n  
c h a l l e n g e d  on e q u a l  p r o t e c t i o n  g r o u n d s  u n d e r  
t h e  A l a s k a  c o n s t i t u t i o n  is g r e a t e r  t h a n  th a t  
r e q u i r e d  u n d e r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .
T h e  b u r d e n  on t h e  s t a t e  i n c r e a s e s  in p r o p o r t i o n  
t o  t h e  p r i m a c y  o f  t h e  i n t e r e s t  involved.
E v e n t u a l l y  t h i s  b u r d e n  r e a c h e s  t h e  f u n c t i o n a l  
e q u i v a l e n t  of t h e  f e d e r a l  c o m p e l l i n g  s t a t e  
i n t e r e s t  t e s t  in t h o s e  c a s e s  w h e r e  f u n d a m e n t a l  
r i g h t s  a n d  s u s p e c t  c a t e g o r i e s  are a t  i s s u e . 13

A n o t h e r  l i b e r a l  i n t e r p r e t a t i o n  of  A l a s k a ' s  c o n s t i t u t i o n

w a s  s e t  o u t  in V o g l e r  v. M i l l e r . 651 P . 2d 1 ( A l a s k a  1982). In  t h i s

c a s e  t h e  c o u r t  i n v a l i d a t e d  s t a t u t e s  r e l a t i n g  t o  b a l l o t  a c c e s s  by
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12I s a k s o n  v. R i c k e y . 550 P . 2d 359 (Alaska 1976).

13754 P . 2d a t  1114. T h e  c o u r t  in H e r r i c k  a l s o  p o i n t e d  t o  an 
a d d i t i o n a l  b u r d e n  p l a c e d  o n  t h e  s t a t e  in d e f e n d i n g  a g a i n s t  an equal 
p r o t e c t i o n  c h a l l e n g e .  " [ T ] h e  r a t i o n a l  b a s i s  t e s t  a r t i c u l a t e d  by 
t h e  S u p r e m e  C o u r t  a l l o w s  a c o u r t  to 'hypot h e s i z e '  facts. U n d e r  
t h a t  test, a p a r t y  c h a l l e n g i n g  l e g i s l a t i o n  on e q u a l  p r o t e c t i o n  
g r o u n d s ,  c a n n o t  p r e v a i l  so l o n g  as 'it is e v i d e n t  from all the 
c o n s i d e r a t i o n s  p r e s e n t e d  t o  [the l e g i s l a t u r e ] ,  a n d  t h o s e  o f  w h i c h  
w e  m a y  t a k e  j u d i c i a l  n o t ice, t h a t  the q u e s t i o n  is at l east 
d e b a t a b l e . "  M i n n e s o t a  v. C l o v e r  L e a f  C r e a m e r y  Co., 449 U.S. 456, 
464 (1981). in A l a ska, t h e  c o u r t  w i l l  n o t  h y p o t h e s i z e  facts.
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c a n d i d a t e s  o f  s m a l l  p a r t i e s .  T h e  c o u r t  r e l i e d  o n  the fr e e  s p e e c h  

a n d  e q u a l  p r o t e c t i o n  p r o v i s i o n s  of t h e  A l a s k a  c o n s t i t u t i o n ,  a n d  

a c k n o w l e d g e d  t h a t  t h e  s t a t u t e s  w o u l d  h a v e  b e e n  u p h e l d  u n d e r  the 

i n t e r p r e t a t i o n  t h e  f e d e r a l  c o u r t s  h a v e  g i v e n  to i d e n t i c a l  

p r o v i s i o n s  o f  t h e  U n i t e d  S t a t e s  c o n s t i t u t i o n .  T h e  c o u r t  d e c l a r e d  

t h a t  A l a s k a  r e s t r i c t i o n s  o n  t h e  r i g h t  t o  a s s o c i a t e  in p u r s u i t  of 

p o l i t i c a l  b e l i e f s  a r e  p e r m i s s i b l e  o n l y  w h e r e  t h e  g o v e r n m e n t  is a b l e  

t o  s h o w  t h a t  t h e  r e s t r i c t i o n s  a r e  j u s t i f i e d  b y  c o m p e l l i n g  

g o v e r n m e n t a l  i n t e r e s t s .  F u r t h e r ,  t h e  r e s t r i c t i o n s  m u s t  be  no 

b r o a d e r  t h a n  n e e d e d  t o  a c c o m p l i s h  t h e  g o v e r n m e n t a l  i n t e r e s t s  w h i c h  

j u s t i f y  t h e m . 14

a m e n d m e n t  r e l a t i n g  t o  an i n d i v i d u a l  r i g h t  in t h e  A l a s k a  c o u r t  m u s t  

b e  m i n d f u l  of  t h e  c o u r t ' s  t e n d e n c y  t o  i n t e r p r e t  i n d i v i d u a l  r i g h t s  

b r o a d l y ,  i n  o f t e n  u n e x p e c t e d  c o n t e x t s ,  a n d  t h e  c o u r t ' s  f r e q u e n t  

i n s i s t e n c e  t h a t  r e g u l a t o r y  s c h e m e s  s a t i s f y  a c o m p e l l i n g  s t a t e  

i n t e r e s t  test.

3. T h e  W e s t  V i r g i n i a  E x p e r i e n c e

D e s p i t e  A l a s k a ' s  u n i q u e  c o n s t i t u t i o n  a n d  the w i l l i n g n e s s  

o f  o u r  c o u r t  t o  a d o p t  n o v e l  l e g a l  i n t e r p r e t a t i o n s ,  w e  h a v e  a l s o  

c o n s i d e r e d  t h e  e x p e r i e n c e  of  o t h e r  s t a t e s  w i t h  r i g h t  to b e a r  a r m s  

a m e n d m e n t s .  F o r  example,’ b a s e d  on  its n e w l y - e n a c t e d  r i g h t  to  b e a r

C Thus, a n y  e f f o r t  to  p r e d i c t  t h e  i n t e r p r e t a t i o n  o f  a n y

c ; U 651 P . 2d at  5.
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a r m s  a m e n d m e n t ,  t h e  W e s t  V i r g i n i a  S u p r e m e  C o u r t  r e c e n t l y  s t r u c k

d o w n  a s t a t u t e  t h a t  p r o h i b i t e d  c a r r y i n g  d a n g e r o u s  o r  d e a d l y  w e a p o n s

w i t h o u t  a l i c e n s e .

P r o p o n e n t s  o f  t h e  a m e n d m e n t  h a d  a r g u e d  d u r i n g  l e g i s l a t i v e  

h e a r i n g s  t h a t  e x i s t i n g  l a w s  w o u l d  n o t  b e  a f f e c t e d  b y  tjie a m e n d m e n t ,  

b u t  w h e n  a n  e x i s t i n g  l a w  w a s  c h a l l e n g e d ,  t h e  p r o p o n e n t s  s w i t c h e d  

p o s i t i o n s  a n d  a r g u e d  f o r  t h e  u n c o n s t i t u t i o n a l i t y  o f  t h e  W e s t  

V i r g i n i a  law. T h i s  c a s e  s h o w s  t h e  d a n g e r s  t h a t  a r i s e  w h e n  a 

l e g i s l a t u r e  a p p r o v e s  a c o n s t i t u t i o n a l  a m e n d m e n t  t h a t  d o e s  n o t  s p e l l

i
o u t  in p l a i n  l a n g u a g e  its p r e c i s e  intent. A d e t a i l e d  d e s c r i p t i o n  

o f  w h a t  h a p p e n e d  in W e s t  V i r g i n i a  is t h e r e f o r e  i m p o r t a n t  b e c a u s e  

m a n y  o f  t h e  s a m e  i s s u e s  a r e  c u r r e n t l y  b e i n g  d i s c u s s e d  in t h e  

c o n t e x t  o f  y o u r  c o n s i d e r a t i o n  o f  SJR4.

a. L e g i s l a t i v e  H i s t o r y

I n  1986, W e s t  V i r g i n i a  a m e n d e d  its c o n s t i t u t i o n  t o  e x p a n d  

t h e  r i g h t  t o  k e e p  a n d  b e a r  arms. T h e  n e w  c o n s t i t u t i o n a l  p r o v i s i o n  

s t a ted, "A p e r s o n  h a s  t h e  r i g h t  t o  k e e p  a n d  b e a r  a r m s  for t h e  

d e f e n s e  o f  self, family, h o m e  a n d  state, a n d  f o r  la w f u l  h u n t i n g  a n d  

r e c r e a t i o n  u s e . "

D e s p i t e  the p o p u l a r i t y  o f  t h e  r i g h t  to k e e p  and b e a r  a r m s  

a m e n d m e n t  in t h e  W e s t  V i r g i n i a  l e g i s l a t u r e ,  t h e  l e g i s l a t i v e  p r o c e s s  

" f a i l e d  to g i v e  t h e  a m e n d m e n t ' s  l a n g u a g e  a n y  r e a l  d e f i n i t i o n  b e y o n d
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a g e n e r a l  s e n s e  t h a t  p a s s a g e  o f  t h e  a m e n d m e n t  w o u l d  l e a v e

u n d i s t u r b e d  c u r r e n t  law a n d  c o n s t i t u t i o n a l i z e  e x i s t i n g  s t a t e  law

p r o h i b i t i n g  m u n i c i p a l  g o v e r n m e n t s  fr o m  b a n n i n g  the o w n e r s h i p  of

w e a p o n s  o r  a m m u n i t i o n .  T h e  v e r y  p o p u l a r i t y  of the c o n c e p t  s e e m e d

to i n s u l a t e  t h e  p r o p o s e d  a m e n d m e n t  f r o m  t h e  'hard look' a n a l y s i s

a p p r o p r i a t e  f o r  a m e n d m e n t s  t o  a c o n s t i t u t i o n . " 15 ^

N o  s i g n i f i c a n t  s t a t e m e n t  o f  l e g i s l a t i v e  i n t e n t  w a s  

p r e p a r e d  b y  a n y  o f  t h e  c o m m i t t e e s  t h a t  c o n s i d e r e d  t h e  p r o p o s a l ,  n o r  

w a s  a n y  s u b s t a n t i v e  r e s e a r c h  d o n e  b y  t h e  l e g i s l a t i v e  c o m m i t t e e s

i  '■
t h a t  r e c o m m e n d e d  t h e  m e a s u r e  for p a s s a g e .  A s  a r e s ult, t h e r e  w a s  

l i t t l e  in t h e  l e g i s l a t i v e  h i s t o r y  to  a s s i s t  t h e  c o u r t  in f i x i n g  a n y  

s p e c i f i c  m e a n i n g  t o  t h e  words, p h r a s e s ,  o r  t h e  i n t e n t  o f  t h e  

a m e n d m e n t .  I n  r e s e a r c h i n g  t h e  l e g i s l a t i v e  h i s t o r y ,  M c N e e l y  

c o n c l u d e d ,  "All t h a t  c a n  b e  s a i d  w i t h o u t  q u e s t i o n  w a s  t h a t  

l e g i s l a t i v e  p r o p o n e n t s  c o n s i s t e n t l y  t o o k  t h e  p o s i t i o n  t h a t  t h e  

a m e n d m e n t ,  if a d o p t e d ,  w o u l d  n o t  c h a n g e  e x i s t i n g  laws, a n d  t h a t  

l e g i s l a t i v e  o p p o n e n t s  c o n s i s t e n t l y  a t t e m p t e d ,  w i t h  no u l t i m a t e  

s u c c e s s ,  t o  a m e n d  t h e  m e a s u r e  to a s s u r e  t h a t  t h e  s t a t e  w o u l d  r e t a i n  

its a b i l i t y  to  m a i n t a i n  t h e  e x i s t i n g  s t a t e  of t h e  l a w . " 16

15M c N e e l y ,  "T h e  R i g h t  of  W h o  t o  B e a r  W h a t . When, and W h e r e  - 
W e s t  V i r g i n i a ' s  F i r e a r m s  L a w  v. T h e  R i g h t - T o - B e a r - A r m s  A m e n d m e n t , "
89 W e s t  V i r g i n i a  L a w  R e v i e w  1125 (1987) at 1160.

16M c N e e l y  a t  1152.
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I n  a n  a n a l y s i s  p r o v i d e d  t o  t h e  W e s t  V i r g i n i a  l e g i s l a t u r e  

b y  t h e  N a t i o n a l  R i f l e  A s s o c i a t i o n ,  t h e  p r o p o n e n t s  a r g u e d  t h a t  u n d e r  

t h e  a m e n d m e n t  t h e  b e a r i n g  o f  c o n s t i t u t i o n a l l y - p r o t e c t e d  a r m s  "may 

b e  r e g u l a t e d . "  T h e  a n a l y s i s  d e s c r i b e d  t h e  v a r i o u s  s t a t u t e s  t h a t  

t h e  N R A  b e l i e v e d  w o u l d  b e  u p h e l d  if t h e  p r o p o s e d  a m e n d m e n t  w e r e  

a d o p t e d ,  a n d  s p e c i f i c a l l y  s t a t e d  t h a t  "a l i c e n s e  m a y  be r e q u i r e d  

t o  c a r r y  a p i s t o l  a w a y  f r o m  o n e ' s  home, p l a c e  o f  b u s i n e s s ,  or  

l a n d . " 17

In a t t e m p t i n g  t o  p r e d i c t  t h e  e f f e c t  t h e  c o u r t  w o u l d  g i v e
(

t o  t h e  a m e n d m e n t ,  M c N e e l y  p r e d i c t e d  that,

G i v e n  t h e  l e g i s l a t u r e ' s  f a i l u r e  t o  p r o v i d e  
c l e a r  l e g i s l a t i v e  i n t e n t  in a n y  f o r m a l  sense, 
it s h a l l  be  up  t o  t h e  j u d i c i a l  b r a n c h  o f  t h e  
s t a t e  t o  i n t e r p r e t  t h e  a m e n d m e n t  c o n s i s t e n t  
w i t h  i t s  l a n g u a g e  a n d  d e m o n s t r a t e d  intent.
W i t h  t h a t  i n t e r p r e t a t i o n ,  t h e  c o u r t  m a y  
c o n t i n u e  t h e  s t a t e ' s  t r a d i t i o n a l  l e g a l  a t t i t u d e  
t o w a r d  f i r e a r m s  b y  f i n d i n g  t h e  a m e n d m e n t  
c o n s i s t e n t  w i t h  s t a t e  law, o r  it m a y  e m b a r k  the 
s t a t e  o n  a n  u n c h a r t e d  c o u r s e  o f  r e p e a l  a n d  
r e v i s i o n  of l o n g - s t a n d i n g  s t a t u t e s  a n d  c a s e  l a w  
... It is, p e r h a p s ,  i r o n i c  t h a t  s u c h  a l a c k  of 
l e g i s l a t i v e  r e s e a r c h  a n d  f o r m a l  l e g i s l a t i v e  
f i n d i n g s ,  c o u p l e d  w i t h  t h e  broad, u n q u a l i f i e d

17T h e  N a t i o n a l  R i f l e  A s s o c i a t i o n  " A n a l y s i s  o f  P r o p o s e d  W e s t  
V i r g i n i a  C o n s t i t u t i o n a l  G u a r a n t e e  t o  K e e p  a n d  B e a r  A r m s "  is set o u t  
as A p p e n d i x  H to  the M c N e e l y  a r t i c l e  at 117 6 - 7 8 .  It is v i r t u a l l y  
i d e n t i c a l  t o  t h e  " A n a l y s i s  o f  P r o p o s e d  A l a s k a  C o n s t i t u t i o n a l  
G u a r a n t e e  to K e e p  and B e a r  A r m s "  c o n t a i n e d  in t h e  S e n a t e  J u d i c i a r y  
f i l e  for S J R 4 .

In a d d i t i o n ,  at l e a s t  one a d v e r t i s e m e n t  by  the N R A  for the 
a m e n d m e n t  in W e s t  V i r g i n i a  c o n t a i n e d  "a p r o m i n e n t  s t a t e m e n t  t h a t  
no e x i s t i n g  f e d e r a l  o r  s t a t e  law w o u l d  be  r e p e a l e d  by pa s s a g e ,  w i t h  
t h e  s t a t e m e n t  r e a d i n g  ' A m e n d m e n t  1 k e e p s  F e d e r a l  a n d  S t a t e  f i r e a r m s  
l a w s  the l a w . ' "  M c N e e l y  a t  1148.



l a n g u a g e  of A m e n d m e n t  No. 1, h a v e  c o m b i n e d  to 
p l a c e  t h e  f u t u r e  o f  f i r e a r m s  r e g u l a t i o n ,  
h e r e t o f o r e  p r i m a r i l y  a l e g i s l a t i v e  activity, 
in t h e  h a n d s  o f  the j u d i c i a l  b r a n c h  of s t a t e  
g o v e r n m e n t . 1B

b. P r i n c e t o n  v. B u c k n e r

T h e  c a s e  of  P r i n c e t o n  v. B u c k n e r 19 b e g a n  w h e n  a p o l i c e  

o f f i c e r  s e a r c h e d  a d r u n k  d r i v e r  w h o  h a d  b e e n  p l a c e d  u n d e r  arrest, 

a n d  f o u n d  a .22 c a l i b e r  a u t o m a t i c  p i s t o l  c o n c e a l e d  i n  the d r i v e r ' s  

p o c k e t .  U n d e r  e x i s t i n g  W e s t  V i r g i n i a  law, a l i c e n s e  w a s  r e q u i r e d  

t o  c a r r y  a c o n c e a l e d  w e a p o n .  A l t h o u g h  t h e  d r u n k  d r i v e r  d i d  not

h a v e  a l i c e n s e ,  t h e  m a g i s t r a t e  r e f u s e d  to i s s u e  c h a r g e s  for

( 1 
i l l e g a l l y  c a r r y i n g  a f i r e a r m  b e c a u s e  h e  c o n c l u d e d  t h a t  the

l i c e n s i n g  l a w  w a s  u n c o n s t i t u t i o n a l  u n d e r  t h e  n e w l y - e n a c t e d  r i g h t

t o  b e a r  a r m s  a m e n d m e n t  t o  the W e s t  V i r g i n i a  C o n s t i t u t i o n .

D e s p i t e  t h e  a s s e r t i o n s  d u r i n g  t h e  l e g i s l a t i v e  a n d  p u b l i c  

d e b a t e s  t h a t  e x i s t i n g  W e s t  V i r g i n i a  f i r e a r m s  l a w s  w o u l d  n o t  be 

a f f e c t e d ,  t h e  c h a l l e n g e r s  to  t h e  law in B u c k n e r  l o s t  l i t t l e  ti m e  

in p r o v i n g  t h e  n o n - b i n d i n g  n a t u r e  of s u c h  s t a t e m e n t s . 20 In t h e i r  

a n a l y s i s  o f  l e g i s l a t i v e  intent, t h e  c h a l l e n g e r s  p o i n t e d  to the
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18M c N e e l y  a t  1162.

19C a s e  No. CC972, W e s t  V i r g i n i a  S u p r e m e  C o u r t  of Ap p e a l s ,  J u l y  
1, 1988, r e c o n s i d e r a t i o n  d e n i e d  D e c e m b e r  20, 1988.

20T h e  N a t i o n a l  R i f l e  A s s o c i a t i o n  f i l e d  an a m i c u s  b r i e f  in the 
B u c k n e r  c a s e  o n  b e h a l f  of its W e s t  V i r g i n i a  m e mbers, w h i c h  
c o n c l u d e d ;  "... the l i c e n s i n g  s t a t u t e  is u n c o n s t i t u t i o n a l  b e c a u s e  
it f r u s t r a t e s  r a t h e r  t h a n  r e g u l a t e s  the r i g h t  to  b e a r  a r m s . "
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l e g i s l a t u r e ' s  r e f u s a l  to m o d i f y  t h e  a m e n d m e n t  to  s p e c i f i c a l l y  s tate 

t h a t  t h e  l e g i s l a t u r e  r e t a i n e d  t h e  p o w e r  to r e g u l a t e  firearms.

F o r  e x a m p l e , in h i s  b r i e f  to t h e  S u p r e m e  Court, B u c k n e r

T h e  State, in its brief, c o n c l u d e s  t h a t  
"it is c l e a r  t h a t  t h e  R i g h t  t o  K e e p  a n d  B e a r  
[Arras] A m e n d m e n t  t o  t h e  W e s t  V i r g i n i a
C o n s t i t u t i o n  w a s  n o t  m e a n t  to n u l l i f y  e x i s t i n g  
l a w s . " T h i s  c o n c l u s i o n  is w i t h o u t  f a c t u a l  
s u p p o r t  o r  logic. H a d  t h e  e f f o r t s  of  D e l e g a t e  
M c N e e l y  to a d d  t h e  w o r d  "la w f u l "  a n d  h a d  t h e  
e f f o r t s  of D e l e g a t e  K n i g h t  to  m a k e  t h e
a m e n d m e n t  s u b j e c t  t o  t h e  " p o l i c e  p o w e r "  o f  t h e  
St a t e ,  or  e i t h e r  o f  t h e s e  e f f o r t s ,  b e e n
s u c c e s s f u l ,  t h e n  t h e  a r g u m e n t  o f  t h e  S t a t e
m i g h t  b e a r  s o m e  logic. T h e  fa c t  t h a t  b o t h  of 
t h e s e  e f f o r t s  w e r e  s p e c i f i c a l l y  t u r n e d  d o w n  b y  
t h e  L e g i s l a t u r e  i n d i c a t e s  c l e a r l y  t h a t  the 
L e g i s l a t u r e  h a d  n o  s u c h  i n t e n t  as s t a t e d  b y  the 
State. H a d  t h a t  b e e n  t h e  c l e a r  i n t e n t  o f  t h e  
L e g i s l a t u r e  in p a s s i n g  t h e  r e s o l u t i o n ,  it c o u l d  
h a v e  s i m p l y  a d d e d  l a n g u a g e  t o  t h a t  e f f e c t ,  o r  
a d o p t e d  on of t h e  a m e n d m e n t s  r e f e r r e d  to.
( e m p h a s i s  added) B r i e f  of  R e s p o n d e n t  B u c k n e r  
a t  4.

T h e  b a s i s  o f  t h e  a r g u m e n t  of  t h e  S t a t e  is 
t h a t  t h e  p r o p o n e n t s  t o o k  t h e  p o s i t i o n  t h a t  t h e  
r i g h t  t o  b e a r  a r m s  a m e n d m e n t  d i d  n o t  c h a n g e  
e x i s t i n g  laws. T h e  f a c t  of t h e  m a t t e r  is t h a t  
t h e  o p p o n e n t s  o f  t h e  a m e n d m e n t  t o o k  t h e  
p o s i t i o n  t h a t  it wo u l d ,  in fact, c h a n g e  
e x i s t i n g  l a w  a n d  t h e  L e g i s l a t u r e  refused, 
a l t h o u g h  g i v e n  o p p o r t u n i t y  to d o  so, to  w o r d  
t h e  a m e n d m e n t  in s u c h  a f a s h i o n  so as to  deal 
w i t h  t h a t  g u e s t i o n .  ( e m p h a s i s  added) Brief 
o f  R e s p o n d e n t  B u c k n e r  a t  5.

In a d d i t i o n  to p o i n t i n g  o u t  t h a t  t h e  l e g i s l a t u r e  r e f u s e d

to a d d r e s s  t h e  e x t e n t  to  w h i c h  it r e t a i n e d  t h e  p o w e r  t o  p a s s

a r g u e d  as f o l l o w s :

f i r e a r m s  l e g i s l a t i o n ,  t h e  c h a l l e n g e r s  c o n c l u d e d  t h a t  the
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l e g i s l a t u r e  a n d  t h e  p e o p l e  m u s t  h a v e  w a n t e d  to p l a c e  r e s t r a i n t s  on

the l e g i s l a t u r e .  A t  p a g e  6 of h i s  brief, B u c k n e r  a r g u e d  t h a t  if

t he c o n s t i t u t i o n a l  a m e n d m e n t  '’m e a n s  a n y t h i n g ,  it h a s  to m e a n  that

the p e o p l e  o f  t h e  S t a t e  w a n t e d  t o  c h a n g e  t h e  l a w  in e x i s t e n c e  at

t h e  time, a n d  p l a c e  r e s t r a i n t s  u p o n  t h e  L e g i s l a t u r e .  A n y  o t h e r

c o n c l u s i o n  is i l l o g i c a l  a n d  w o u l d  r e n d e r  t h e  a c t  o f  th,e L e g i s l a t u r e

a n d  t h e  p e o p l e  in a d o p t i n g  t h e  c o n s t i t u t i o n a l  p r o v i s i o n  a n  e x e r c i s e

in f u t i l i t y . "  I n  o t h e r  words, it d o e s n ' t  m a t t e r  w h a t  t h e

s u p p o r t e r s  o f  t h e  bi l l  s a id; it o n l y  m a t t e r e d  w h a t  t h e  l e g i s l a t u r e

i t s e l f  s a i d  in t h e  l a n g u a g e  of t h e  a m e n d m e n t .

T h e  W e s t  V i r g i n i a  S u p r e m e  C o u r t  a c c e p t e d  t h e  a r g u m e n t s  

p r e s e n t e d  b y  t h e  c h a l l e n g e r s ,  a n d  h e l d  t h a t  a " c o n s t i t u t i o n a l  

a m e n d m e n t  w i l l  s u p e r s e d e  a n y  i n c o n s i s t e n t  p o r t i o n s  of  a n t e c e d e n t  

c o n s t i t u t i o n a l  o r  s t a t u t o r y  p r o v i s i o n s ,  as 'the l a t e s t  e x p r e s s i o n  

of  t h e  w i l l  o f  t h e  p e o p l e . " ' 21 T h e  c o u r t  r e j e c t e d  t h e  p o s i t i o n  

t a k e n  b y  t h e  s t a t e  t h a t  " W e s t  V i r g i n i a ' s  l i c e n s i n g  s t a t u t e  e v i n c e s  

a n  i n t e n t  to c o n t r o l ,  b u t  n o t  p r o h i b i t ,  c a r r y i n g  w e a p o n s ,  s u c h  as 

h a n d g u n s ,  w h i c h  a r e  b o t h  e a s i l y  c o n c e a l a b l e  a n d  d e a d l y . " 22

21P r i n c e t o n  v. B u c k n e r , at p a g e  10.

22B r i e f  of P e t i t i o n e r  S t a t e  of  W e s t  V i r g i n i a ,  at 15.
On  D e c e m b e r  20, 1988, t h e  W e s t  V i r g i n i a  S u p r e m e  C o u r t

r e a f f i r m e d  its h o l d i n g  t h a t  the s t a t u t e  w a s  u n c o n s t i t u t i o n a l .  T h e  
o p i n i o n  d i d  n o t  i s o l a t e  t h e  s p e c i f i c  p r o v i s i o n s  o f  t h i s  statute, 
o r  t h e  r e l a t e d  l i c e n s i n g .r e q u i r e m e n t s ,  w h i c h  r e n d e r e d  t h e  s t a t u t e  
v i o l a t i v e  of  t h e  r i g h t  t o  k e e p  a n d  b e a r  a r m s  a m e n d m e n t .  I nstead, 
t h e  c o u r t  d e c l a r e d  t h a t  t h e  p r o h i b i t i o n  a g a i n s t  c a r r y i n g  a 
d a n g e r o u s  o r  d e a d l y  w e a p o n  for d e f e n s i v e  p u r p o s e s  w i t h o u t  a l i c e n s e  
o r  o t h e r  s t a t u t o r y  a u t h o r i z a t i o n  w a s  o v e r l y  broad.
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c. C u r r e n t  S t a t u s  of W e s t  V i r g i n i a  G u n  Law 

S i m i l a r  to t h e  c u r r e n t  s i t u a t i o n  in A l a s k a  w h e r e  the 

l e g i s l a t u r e  is t r y i n g  to p a s s  a c o n s t i t u t i o n a l  s t a t u t e  p r o h i b i t i n g  

p e o p l e  f r o m  p o s s e s s i n g  m a r i j u a n a  in t h e i r  homes, t h e  W e s t  V i r g i n i a  

l e g i s l a t u r e  is n o w  w o r k i n g  o n  d e v e l o p i n g  a c o n s t i t u t i o n a l  s t a t u t e  

r e l a t i n g  t o  t h e  c a r r y i n g  o f  d e a d l y  a n d  d a n g e r o u s  w e a p o n s . 23 In the 

m e a n t i m e ,  u n l e s s  a p e r s o n  c o m m i t s  a s e p a r a t e  c r i m i n a l  o f f e n s e  w i t h  

a f irearm, W e s t  V i r g i n i a  l a w  e n f o r c e m e n t  a u t h o r i t i e s  a r e  p r o h i b i t e d

f r o m  a r r e s t i n g  p e r s o n s  for, o r  p r o t e c t i n g  p e r s o n s  from, c a r r y i n g
1 j

c o n c e a l e d  w e a p o n s ,  r e g a r d l e s s  of w h e t h e r  t h e  o f f e n d e r  is c a r r y i n g  

t h e  w e a p o n  for d e f e n s i v e  o r  o t h e r  p u r p o s e s .  ( S o u r c e — W e s t  V i r g i n i a  

D e p a r t m e n t  of P u b l i c  S a f e t y ) 24

A l t h o u g h  t h e  c o u r t  a c k n o w l e d g e d  t h a t  t h e  l e g i s l a t u r e  "may, 
t h r o u g h  t h e  v a l i d  e x e r c i s e  of its p o l i c e  power, r e a s o n a b l y  r e g u l a t e  
t h e  r i g h t  o f  a p e r s o n  to  k e e p  a n d  b e a r  a r m s  in o r d e r  t o  p r o m o t e  t h e  
h e a l t h ,  s a f e t y  a n d  w e l f a r e  o f  all c i t i z e n s  o f  t h i s  State, p r o v i d e d  
t h a t  t h e  r e s t r i c t i o n s  o r  r e g u l a t i o n s  i m p o s e d  do  n o t  f r u s t r a t e  t h e  
c o n s t i t u t i o n a l  f r e e d o m s  g u a r a n t e e d  b y . . . t h e  R i g h t  to K e e p  a n d  B e a r  
A r m s  A m e n d m e n t , "  t h e  c o u r t  r e c o g n i z e d  t h a t  e a c h  s t a t u t e  r e g u l a t i n g  
f i r e a r m s  w o u l d  n e e d  t o  b e  e v a l u a t e d  in l i g h t  of  the n e w  
c o n s t i t u t i o n a l  p r o v i s i o n s .  T h e  c o u r t  c a u t i o n e d  t h a t  . "a 
g o v e r n m e n t a l  p u r p o s e  to c o n t r o l  o r  p r o h i b i t  c e r t a i n  a c t i v i t i e s ,  
w h i c h  m a y  b e  c o n s t i t u t i o n a l l y  s u b j e c t  to s t a t e  r e g u l a t i o n  u n d e r  the 
p o l i c e  power. m a y  n o t  be a c h i e v e d  b y  m e a n s  w h i c h  s w e e p  
u n n e c e s s a r i l y  b r o a d l y  a n d  t h e r e b y  i n v a d e  t h e  r e a l m  of p r o t e c t e d  
freed o m s ,  su c h  as the r i g h t  to k e e p  a n d  b e a r  a r m s  g u a r a n t e e d  by our 
S t a t e  C o n s t i t u t i o n . " ( e m p h a s i s  added)

^ T e l e p h o n e  c o n v e r s a t i o n ,  S t e v e  H e r n d e n ,  W e s t  V i r g i n i a  
A s s i s t a n t  A t t o r n e y  G e n e r a l .

P e t i t i o n  f o r  R e c o n s i d e r a t i o n  o f  R e m e d y  f i l e d  b y  the S t a t e  of 
W e s t  V i r g i n i a  at  p a g e s  1-2.



4. T h e  P r o p o s e d  A l a s k a  A m e n d m e n t

T h e  p r o p o s e d  a m e n d m e n t  t o  t h e  A l a s k a  c o n s t i t u t i o n  s t a t e s  

t h a t  "T h e  i n d i v i d u a l  r i g h t  t o  k e e p  a n d  b e a r  a r m s  s h a l l  n o t  be 

d e n i e d  o r  i n f r i n g e d  by t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  of  t h e  

s t a t e . "

*

T h e  f i r s t  a n d  m o s t  s i g n i f i c a n t  e f f e c t  o f  t h e  

c o n s t i t u t i o n a l  a m e n d m e n t  p r o p o s e d  in S J R 4  is to  l i m i t  t h e  

l e g i s l a t i v e  a u t h o r i t y  t o  r e g u l a t e  t h e  r i g h t  t o  b e a r  arms. T h e  

a m e n d m e n t  t a k e s  a u t h o r i t y  a w a y  f r o m  t h e  p e o p l e ' s  e l e c t e d  

r e p r e s e n t a t i v e s  as  to  w h a t  p o l i c i e s  t h e  s t a t e  w i l l  f o l l o w

c o n c e r n i n g  t h e  r i g h t  t o  k e e p  a n d  b e a r  a r m s  and, s h i f t s  to  t h e

c o u r t s  t h e  u l t i m a t e  a u t h o r i t y  to  d e c i d e  s t a t e  p o l i c y  t h r o u g h  t h e  

u n c e r t a i n  c o u r s e  o f  c o n s t i t u t i o n a l  i n t e r p r e t a t i o n .

T h e  s w e e p i n g  b u t  a m b i g u o u s  l a n g u a g e  o f  t h e  p r o p o s e d  

a m e n d m e n t  m e a n s  that, if p a s s e d ,  it c a n  b e  e x p e c t e d  t o  t r i g g e r  a 

g r e a t  d e a l  of l i t i g a t i o n  in a n u m b e r  of  d i f f e r e n t  c o n t e x t s .  If t h e  

c o u r t s  w e r e  t o  c o n s t r u e  t h e  a m e n d m e n t  in a f a s h i o n  t h a t  t h e

L e g i s l a t u r e  fe l t  w a s  h a r m f u l  to t h e  p u b l i c  inter e s t ,  t h e  o n l y  w a y  

t h a t  the l a w  c o u l d  be  c h a n g e d ,  w i t h o u t  i n d u c i n g  the c o u r t  to c h a n g e  

its o w n  p o s i t i o n ,  w o u l d  be t h r o u g h  a n o t h e r  c o n s t i t u t i o n a l  

a m e n d m e n t .  Thus, the a m e n d m e n t  w o u l d  g i v e  t h e  c o u r t s  a m u c h  

g r e a t e r  r o l e  in i n t e r p r e t i n g  t h e  r e g u l a t o r y  a u t h o r i t y  o f  t h e

L e g i s l a t u r e  t h a n  it h a s  at p r e s e n t .

T h e  H o n o r a b l e  J a n  F a i k s  J a n u a r y  29, 1989
S J R 4  - R i g h t  to K e e p  a n d  B e a r  A r m s  P a g e  19



T h e  H o n o r a b l e  J a n  F a i k s
S J R 4  - R i g h t  t o  K e e p  a n d  B e a r  A n n s

J a n u a r y  29, 1989
Page 20

A s  d i s c u s s e d  above, r e l y i n g  o n  l e g a l  p r e c e d e n t s  fr o m  the 

c o u r t s  o f  o t h e r  s t a t e s  t o  p r e d i c t  w h a t  t h e  A l a s k a  c o u r t  m a y  d e c i d e  

u n d e r  t h e  p r o p o s e d  a m e n d m e n t  is f r a u g h t  w i t h  d i f f i c u l t y .  A l t h o u g h  

p r o p o n e n t s  of a m e n d i n g  A l a s k a ' s  c o n s t i t u t i o n  a r g u e  t h a t  a t  l e ast 

42 s t a t e s  h a v e  c o n s t i t u t i o n a l  p r o v i s i o n s  g u a r a n t e e i n g  a r i ght to 

b e a r  arms, a n d  t h a t  all f i r e a r m s  la w s  h a v e  b e e n  u p h e l d  in e v e r y  

state, t h i s  a s s e r t i o n  is i n c o r r e c t  a n d  m i s l e a d i n g ,  as d i s c u s s e d  

below.

I
M o s t  c o n s t i t u t i o n a l  p r o v i s i o n s  e n a c t e d  b y  o t h e r  s t a t e s  

d i f f e r  f r o m  SJ R 4  b e c a u s e  t h e y  e i t h e r  d e f i n e  t h e  c i r c u m s t a n c e s  in 

w h i c h  t h e  c o n s t i t u t i o n a l  r i g h t  a p p l i e s ,  o r  t h e y  e x p r e s s l y  r e c o g n i z e  

t h a t  t h e  c o n s t i t u t i o n a l  p r o v i s i o n  is s u b j e c t  to l e g i s l a t i v e  

r e g u l a t i o n . 25 O n l y  R h o d e  I s l a n d  h a s  a c o n s t i t u t i o n a l  p r o v i s i o n ,  

l i k e  SJk4, t h a t  g r a n t s  an  a p p a r e n t l y  u n f e t t e r e d  r i g h t  t o  k e e p  a n d  

b e a r  a r m s . 26

E a c h  o f  the 50 s t a t e  s u p r e m e  c o u r t s  i n t e r p r e t  its o w n  

c o n s t i t u t i o n a l  p r o v i s i o n s  c o n s i s t e n t  w i t h  the l e gal p r e c e d e n t s  of 

t h a t  state. D e c i s i o n s  m a d e  by  c o u r t s  o f  s i s t e r  states m a y  be

25S e e  R. D o w l u t  & J. Knoop, " S t a t e  C o n s t i t u t i o n s  and t h e  R i g h t  
t o  K e e p  a n d  B e a r  A r m s , "  7 Okla. C i t y  U.L. Rev. 177, 2 3 6 -240 (1982).

26W e  h a v e  b e e n  u n a b l e  t o  fi n d  a n y  c a s e s  in w h i c h  the R h o d e  
I s l a n d  S u p r e m e  C o u r t  h a s  d i r e c t l y  i n t e r p r e t e d  t h i s  c o n s t i t u t i o n a l  
p r o v i s i o n .
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i n f o r m a t i v e ,  y e t  a r e  n o t  p e r s u a s i v e  o r  c o n c l u s i v e  a u t h o r i t y  from

w h i c h  o n e  c a n  p r e d i c t  t h e  r e s u l t  in a d i f f e r e n t  j u r i s d i c t i o n .  For

e x a m p l e ,  t h e  W e s t  V i r g i n i a  c o u r t  s t r u c k  d o w n  its l i c e n s i n g  s t a t u t e

a f t e r  c o n s i d e r i n g  ajnd r e j e c t i n g  a n  I n d i a n a  S u p r e m e  C o u r t  d e c i s i o n

t h a t  r e a c h e d  t h e  o p p o s i t i o n  c o n c l u s i o n . 27 In t h e  I n d i a n a  decis i o n ,

t h e  d i s s e n t  n o t e d  t h a t  "T h e  d e c i s i o n s  f r o m  o t h e r  j u r i s d i c t i o n s  are

n o t  u n i f o r m  on t h e  r i g h t  to  k e e p  a n d  b e a r  a r m s  a n y  m o r e  t h a n  the

c o n s t i t u t i o n a l  p r o v i s i o n s  a r e  s t a t e d  in t h e  s a m e  l a n g u a g e . "

A n  I n d i a n a  s t a t u t e  w h i c h  i m p o s e d  l i c e n s i n g  r e q u i r e m e n t s  on 
h a n d g u n s  s i m i l a r  t o  t h o s e  of  W e s t  V i r g i n i a  w a s  a d d r e s s e d  in 
M a t t h e w s  v  S t a t e . 148 N.E. 2d 334 (1958). A s  in W e s t  V i r g i n i a ,  t h e  
I n d i a n a  s t a t u t e  p l a c e d  n o  r e s t r i c t i o n s  on p o s s e s s i n g  o r  c a r r y i n g  
a w e a p o n  o n  o n e ' s  o w n  p r e m i s e s ,  b u t  to c a r r y  a g u n  e l s e w h e r e  
r e q u i r e d  a l i c e n s e  c o n d i t i o n e d  o n  a s h o w i n g  that, a m o n g  o t h e r  
t h i n g s ,  " t h e  a p p l i c a n t  h a s  a p r o p e r  r e a s o n  for c a r r y i n g  a p i s t o l  
a n d  is o f  g o o d  c h a r a c t e r  a n d  r e p u t a t i o n  a n d  a s u i t a b l e  p e r s o n  to 
b e  so l i c e n s e d . "  148 N . E . 2 d  at 336. T h e  I n d i a n a  c o n s t i t u t i o n  
p r o v i d e d  t h a t  " t h e  p e o p l e  s h a l l  h a v e  a r i g h t  t o  b e a r  arms, f o r  t h e  
d e f e n s e  o f  t h e m s e l’es a n d  t h e  S t a t e . "  T h e  M a t t h e w s  c o u r t  a f f i r m e d  
t h e  s t a t u t e  a n d  h e l d  t h a t  t h e  l i c e n s i n g  s t a t u t e  w a s  a l e g i t i m a t e  
e x e r c i s e  o f  t h e  l e g i s l a t i v e  p o w e r  t o  p r o v i d e  f o r  t h e  p u b l i c  s a f e t y  
a n d  w e l f a r e .

In a s u b s e q u e n t  case, S c h u b e r t  v. D e B a r d . 398 N . E . 2 d  1339 
( I n d i a n a  App. 1980), t h e  I n d i a n a  c o u r t  r e l i e d  on t h e  c o n s t i t u t i o n a l  
r i g h t  t o  b e a r  a r m s  p r o v i s i o n  in r e v e r s i n g  t h e  d e n i a l  o f  a l i c e n s e  
t o  c a r r y  a h a n d g u n  m a d e  b y  an a p p l i c a n t  w h o  c l a i m e d  he n e e d e d  a g u n  
f o r  s e l f - d e f e n s e .  T h e  a u t h o r i t i e s  h a d  d e n i e d  t h e  l i c e n s e  a f t e r  
r e v i e w i n g  e v i d e n c e  s h o w i n g  t h a t  t h e  a p p l i c a n t  "was a ' chronic liar' 
s u f f e r i n g  f r o m  a ' g i g a n t i c  p o l i c e  c o m p l e x . ' "  E v i d e n c e  a l s o  s h o w e d  
t h a t  w h e n  t h e  a p p l i c a n t  h a d  p r e v i o u s l y  h e l d  a license, he "had 
c a r r i e d  a n d  d i s p l a y e d  h i s  p i s t o l  a t  i n a p p r o p r i a t e  t i m e s . "  O t h e r  
w i t n e s s e s  t e s t i f i e d  t h a t  t h e  a p p l i c a n t  h a d  " m e n t a l  p r o b l e m s . "

T h e  S c h u b e r t  c o u r t  r e i t e r a t e d  t h a t  e s t a b l i s h i n g  a l i c e n s i n g  
p r o c e d u r e  f o r  h a n d g u n s  is n o t  v i o l a t i v e  o f  t h e  c o n s t i t u t i o n .  
H o w e v e r ,  t h e  c o u r t  ruled' t h a t  o n c e  a p e r s o n  m a k e s  t h e  c l a i m  t h a t  
a g u n  is n e e d e d  f o r  s e l f - d e f e n s e ,  t h e  c o n s t i t u t i o n a l  r i g h t  to b e a r  
a r m s  p r o v i s i o n  p r o h i b i t s  a u t h o r i t i e s  f r o m  w i t h h o l d i n g  the l icense, 
o r  e v e n  m a k i n g  a f a c t u a l  d e t e r m i n a t i o n  as to  w h e t h e r  t h e  p e r s o n  
a c t u a l l y  n e e d s  a gun.
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S i n c e  t h e  a n a l y s i s  o f  e a c h  c a s e  t u r n s  on t h e  p r e c i s e

w o r d i n g  o f  e a c h  c o n s t i t u t i o n a l  p r o v i s i o n ,  it is d i f f i c u l t  to u s e

t h e  c a s e s  f o r  p u r p o s e s  o f  c o m p a r i s o n .  F o r  ex a m p l e ,  t h e  c o u r t ' s

r e a s o n s  for u p h o l d i n g  a c h a l l e n g e d  s t a t u t e  in S t a t e  v. G r o b . 690

P . 2d 951 (Idaho App. 1984) a r e  i l l u s t r a t i v e  of t h e  l i m i t e d

p r e c e d e n t i a l  v a l u e  o u t - o f - s t a t e  d e c i s i o n s  w o u l d  h a v e  in A l a ska.

In t h i s  case, t h e  d e f e n d a n t  a r g u e d  t h a t  a s t a t u t e  p r o v i d i n g  a

m a n d a t o r y  s e n t e n c e  for u s i n g  a f i r e a r m  w h i l e  e n g a g e d  in k i d n a p p i n g

or  a g g r a v a t e d  b a t t e r y  v i o l a t e d  h i s  c o n s t i t u t i o n a l  r i g h t  t o  b e a r

arms. S i n c e  I d a h o ' s  c o n s t i t u t i o n a l  r i g h t  to b e a r  ar m s  p r o v i s i o n

1 1
w a s  a m e n d e d  in 1978, t h e  c o u r t  l o o k e d  t o  t h e  l a n g u a g e  o f  b o t h  t h e

p r e - 1 9 7 8  a n d  p o s t - 1 9 7 8  c o n s t i t u t i o n s .  T h e  c o u r t  f o u n d  t h a t  t h e

s t a t u t e  w a s  c o n s t i t u t i o n a l  u n d e r  t h e  p r e - 1 9 7 8  l a n g u a g e  b e c a u s e  t h e  

p r o v i s i o n  s p e c i f i c a l l y  s t a t e d  "t h e  l e g i s l a t u r e  s h a l l  r e g u l a t e  t h e  

e x e r c i s e  o f  t h i s  r i g h t  b y  l a w . "  S i m i l a r l y ,  t h e  s t a t u t e  w a s  f o u n d  

t o  b e  c o n s t i t u t i o n a l  u n d e r  t h e  p o s t - 1 9 7 8  l a n g u a g e  b a s e d  on t h e  

s p e c i f i c  a u t h o r i z a t i o n  g i v e n  t h e  l e g i s l a t u r e  t o  p r e s c r i b e  " m i n i m u m

s e n t e n c e s  f o r  c r i m e s  c o m m i t t e d  w h i l e  in p o s s e s s i o n  of a f i r e a r m "

• • 28 
a n d  t o  p u n i s h  t h e  u n l a w f u l  "u s e  of a f i r e a r m . "

5. The R i s k  to S p e c i f i c  A l a s k a  S t a t u t e s

a . C o n s t i t u t i o n a l i t y  of C o n c e a l e d  W e a p o n s  S t a t u t e s  

D e s p i t e  t h e  a s s e r t i o n s  of s u p p o r t e r s  o f  th i s  a m e n d m e n t ,  

it is b y  n o  m e a n s  c e r t a i n  t h a t  a n e w  r i g h t  to  b e a r  ar m s  a m e n d m e n t

2aS t a t e  v. G r o b . 690 P . 2d 951, 9 5 3 - 5 4  (Idaho App. 1984)
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w o u l d  l e a v e  c u r r e n t  A l a s k a  s t a t u t e s  p r o h i b i t i n g  the c a r r y i n g  of

c o n c e a l e d  w e a p o n s  u n t o u c h e d .  If t h e  A l a s k a  c o u r t s  i n t e r p r e t e d  the

a m e n d m e n t  t o  p e r m i t  t h e  c a r r y i n g  of c o n c e a l e d  w e a p o n s ,  AS

1 1 . 6 1 . 2 2 0 ( a ) ( 1 )  w o u l d  b e  u n c o n s t i t u t i o n a l .  On  t h e  o t h e r  hand, it

c a n n o t  b e  s a i d  t h a t  t h e  A l a s k a  S u p r e m e  C o u r t  w o u l d  ho l d  t h a t  t h i s

w a s  an a r e a  b e y o n d  l e g i s l a t i v e  r e g u l a t i o n .  T h e  m a t t e r  is s i m p l y

u n c e r t a i n .

A n  a r t i c l e  p u b l i s h e d  b y  R o b e r t  D o w lut, G e n e r a l  C o u n s e l  

f o r  t h e  N a t i o n a l  R i f l e  A s s o c i a t i o n , 29 g i v e s  r i s e  to  c o n c e r n  a b o u t
I

t h e  c o n s t i t u t i o n a l i t y  o f  a n  A n c h o r a g e  m u n i c i p a l  ord i n a n c e ,  if t h e  

p r o p o s e d  a m e n d m e n t  t o  t h e  A l a s k a  c o n s t i t u t i o n  w e r e  a p p r o v e d .  

D o w l u t  a s s e r t s  t h a t  t h e  r i g h t  t o  k e e p  a n d  b e a r  a r m s  i n c l u d e s  t h e  

r i g h t  to c a r r y  w e a p o n s  in p r i v a t e  v e h i c l e s , 30 s o m e t h i n g  w h i c h  is 

n o w  p r o h i b i t e d  b y  A n c h o r a g e  M u n i c i p a l  C o d e  8 . 0 5 . 0 7 0 ( A ) ,  as 

i n t e r p r e t e d  in M u n i c i p a l i t y  o f  A n c h o r a g e  v. L l o y d , 679 P . 2d 486 

( A l a s k a  App. 1 9 8 4 ) . 31

29D o w l u t  & Knoop, " S t a t e  C o n s t i t u t i o n s  a n d  the R i g h t  to K e e p  
a n d  B e a r  A r m s , "  7 O k l a h o m a  C i t y  U n i v e r s i t y  Law R e v i e w  177 (1982).

’°Id. a t  220.

,1S u p p o r t  for a m e n d i n g  A l a s k a ' s  c o n s t i t u t i o n a l  r ight to b e a r  
a r m s  p r o v i s i o n  h a s  b e e n  p r e d i c a t e d  on a n  u n w a r r a n t e d  a s s u m p t i o n  
t h a t  t h e  a m e n d m e n t  w i l l  n o t  h a v e  a n  e f f e c t  on e x i s t i n g  s t a t e  or 
m u n i c i p a l  laws. F o r  e x a m p l e ,  R e s o l u t i o n  No. A R  87-238, d a t e d  
S e p t e m b e r  29, 1987 a n d  p a s s e d  b y  t h e  A n c h o r a g e  Assembly, i n c l u d e d  
t h e  b a l d  a s s e r t i o n  t h a t  t h e  a m e n d m e n t  " w i l l  n o t  i n v a l i d a t e  e x i s t i n g  
m u n i c i p a l  p u b l i c  s a f e t y  m e a s u r e s  r e g u l a t i n g  the u s e  and p o s s e s s i o n  
o f  f i r e a r m s . "
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In  t h e  d o c u m e n t  e n t i t l e d  " A n a l y s i s  of  P r o p o s e d  A l a s k a  

C o n s t i t u t i o n a l  G u a r a n t e e  t o  K e e p  a n d  B e a r  A r m s , "  w h i c h  w a s  w r i t t e n  

b y  D o w l u t  a n d  p r o v i d e d  to m e m b e r s  o f  t h e  S e n a t e  J u d i c i a r y  

C o m m i t t e e ,  t h e  a s s e r t i o n  is m a d e  t h a t  " c o n c e a l e d  c a r r y i n g  s t a t u t e s  

... a r e  r o u t i n e l y  u p h e l d . "  A  r e v i e w  of t h e  c a s e s  c i t e d  in s u p p o r t  

of  t h i s  p r o p o s i t i o n  h i g h l i g h t s  t h e  p r o b l e m s  i n v o l v e d  i n  r e l y i n g  on 

j u d i c i a l  d e c i s i o n s  in j u r i s d i c t i o n s  o u t s i d e  t h e  s t a t e  of A l a s k a  to 

p r e d i c t  h o w  o u r  c o u r t  w o u l d  i n t e r p r e t  t h e  p r o p o s e d  c o n s t i t u t i o n a l  

a m e n d m e n t .

1 /
F o r  e x a m p l e ,  D o w l u t  c i t e s  H o l l a n d  v. C o m m o n w e a l t h . 294

S .W . 2d 83 (Ky. 1956) a s  s t a n d i n g  f o r  t h e  p r o p o s i t i o n  t h a t  c o n c e a l e d  

w e a p o n s  s t a t u t e s  a r e  c o n s t i t u t i o n a l  d e s p i t e  t h e  b r o a d l y  d r a f t e d  

l a n g u a g e  of S JR4. H o w e v e r ,  a r e v i e w  of  t h e  c a s e  s h o w s  t h a t  t h e  

K e n t u c k y  c o n s t i t u t i o n  e x p l i c i t l y  d e c l a r e s  t h a t  t h e  r i g h t  t o  b e a r  

a r m s  is "s u b j e c t  t o  t h e  p o w e r  of  t h e  G e n e r a l  A s s e m b l y  to e n a c t  laws 

t o  p r e v e n t  p e r s o n s  f r o m  c a r r y i n g  c o n c e a l e d  w e a p o n s ," a p h r a s e  not 

i n c l u d e d  S J R 4 . T h e  c o u r t  u p h e l d  t h e  c o n c e a l e d  w e a p o n s  s t a t u t e  

b e c a u s e  it f o u n d  t h a t  " t h e  m e a n i n g  c f  t h e  c o n s t i t u t i o n a l  p r o v i s i o n  

is p l a i n  a n d  t h e  l e g i s l a t u r e  h a s  e x e r c i s e d  the p o w e r  g r a n t e d  to it 

b y  e n a c t i n g  [the c o n c e a l e d  w e a p o n s  s t a t u t e ] . "  Id. at 85.

S i m i l a r l y ,  D o w l u t  c l a i m s  t h a t  S t a t e  v. K e s s l e r . 614 P . 2d 

94, 99 ( O r egon 1980) is a n o t h e r  c a s e  in w h i c h  a c o n c e a l e d  w e a p o n s  

s t a t u t e  w a s  " r o u t i n e l y  u p h e l d . "  In fact, the c o u r t  in K e s s l e r



T h e  H o n o r a b l e  J a n  F a i k s  J a n u a r y  29, 1989
S J R 4  - R i g h t  t o  K e e p  and B e a r  A r m s  P a g e  25

s t r u c k  d o w n  a s t a t u t e  t h a t  p r o h i b i t e d  p o s s e s s i n g  b i l l y  clubs.

D e s p i t e  D o w l u t ' s  claim, t h e  c o u r t  d i d  n o t  a d d r e s s  the

c o n s t i t u t i o n a l i t y  o f  c o n c e a l e d  v/eapons laws, a l t h o u g h  it n o t e d  in

p a s s i n g  t h a t  t h e  c o u r t  in S t a t e  v. H a r t . 157 P . 2d 72 (Idaho 1945)

u p h e l d  a c o n c e a l e d  w e a p o n s  s t a t u t e .

*

In H a r t  t h e  I d a h o  c o u r t  s p e c i f i c a l l y  b a s e d  its d e c i s i o n  

t o  u p h o l d  t h e  o r d i n a n c e  o n  t h e  l a n g u a g e  o f  I d a h o ' s  c o n s t i t u t i o n a l  

r i g h t  to b e a r  a r m s  p r o v i s i o n .  A t  t h e  t i m e  H a r t  w a s  dec i d e d ,  t h e  

I d a h o  c o n s t i t u t i o n  s t a t e d  "T h e  p e o p l e  h a v e  the r i g h t  t o  b e a r  ar m s  

f o r  t h e i r  s e c u r i t y  a n d  d e f e n s e ;  b u t  t h e  l e g i s l a t u r e  s h all r e g u l a t e  

t h e  e x e r c i s e  o f  t h i s  r i g h t  b y  l a w ."

T h e  f i n a l  ca s e  c i t e d  b y  D o w l u t  t o  s u p p o r t  his c l a i m  t h a t  

A l a s k a ' s  c o u r t s  w i l l  u p h o l d  c o n c e a l e d  w e a p o n s  s t a t u t e s  is S t a t e  v. 

M c A d a m s . 714 P . 2d 1236 (Wyo. 1986). H o w e v e r ,  o n c e  again, the 

c o n s t i t u t i o n a l  p r o v i s i o n  t h a t  w a s  a n a l y z e d  in M c A d a m s  is 

s i g n i f i c a n t l y  n a r r o w e r  t h a n  t h e  p r o p o s e d  a m e n d m e n t  c o n t a i n e d  in 

S J R 4 . T h e  W y o m i n g  c o n s t i t u t i o n  p r o v i d e s ,  " T h e  r i g h t  of c i t i z e n s  

t o  b e a r  a r m s  in d e f e n s e  of t h e m s e l v e s  and of t h e  s tate s h a l l  not 

b e  d e n i e d . "  T h e  c o u r t  u p h e l d  t h e  c o n c e a l e d  w e a p o n s  s t a t u t e  b e c a u s e  

i t  d i d  n o t  b e l i e v e  t h a t  the l a w  p l a c e d  u n n e c e s s a r y  r e s t r a i n t s  on 

t h e  r i g h t  to  p o s s e s s  arms for s e l f  d e f e n s e : "We are c o g n i z a n t  of

t h e  fact t h a t  o u r  c o n c e a l e d  d e a d l y  w e a p o n s  s t a t u t e  i m p o s e s  some 

l i m i t a t i o n  on  a p e r s o n ' s  r i g h t  to b e a r  arras in d e f e n s e  of h i m s e l f ;
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C

but, w h e n  b a l a n c e d  a g a i n s t  the o b j e c t  o f  t h e  sta t u t e ,  w e  do noc 

f i n d  t h e  l i m i t a t i o n  u n r e a s o n a b l e . "  Id. a t  1238.

b. C o n s t i t u t i o n a l i t y  o f  F e l o n  in P o s s e s s i o n  S t a t u t e s  

It  is a l s o  b y  n o  m e a n s  c e r t a i n  t h a t  t h e  A l a s k a  S u p r e m e  

C o u r t  w o u l d  u p h o l d  c u r r e n t  l a w s  c o n t r o l l i n g  or" p r o h i b i t i n g  

c o n v i c t e d  f e l o n s  fr o m  o w n i n g  o r  p o s s e s s i n g  w e a p o n s  if SJ R 4  w e r e  

a d o p t e d .  F e l o n s  c o n v i c t e d  of b o o t l e g g i n g  o r  d r u g  d e a l i n g  w o u l d  be 

a l l o w e d  t o  p o s s e s s  f i r e a r m s  w i t h  i m p u n i t y  i f  t h e  o p i n i o n  e x p r e s s e d  

b y  t h e  G e n e r a l  C o u n s e l  o f  t h e  N a t i o n a l  R i f l e  A s s o c i a t i o n ,  and
f

d i s c u s s e d  below, w e r e  a d o p t e d  i n  t h i s  state. M o r e o v e r ,  t h e  

C o l o r a d o  S u p r e m e  C o u r t  h a s  i n t e r p r e t e d  its c o n s t i t u t i o n a l  r i g h t  to 

b e a r  a r m s  as p r o v i d i n g  a d e f e n s e  to t h e  c h a r g e  o f  f e l o n  in 

p o s s e s s i o n .  If  t h e  A l a s k a  c o u r t s  r e a c h e d  a s i m i l a r  i n t e r p r e t a t i o n ,  

t h e  a b i l i t y  to  p r o s e c u t e  f e l o n s  for p o s s e s s i n g  f i r e a r m s  w o u l d  

c e r t a i n l y  ^ e  impai r e d .

T h e  s u p p o r t e r s  o f  S J R 4  h a v e  p r o v i d e d  y o u  w i t h  the 

" A n a l y s i s  o f  P r o p o s e d  A l a s k a  C o n s t i t u t i o n a l  G u a r a n t e e  t o  K e e p  and 

B e a r  A r m s "  w h i c h  i m p l i e s  t h a t  A l a s k a ' s  f e l o n  in p o s s e s s i o n  s t a t u t e  

w o u l d  w i t h s t a n d  c o n s t i t u t i o n a l  s c r u t i n y .  H o w e v e r ,  R o b e r t  Dowlut, 

G e n e r a l  C o u n s e l  f o r  the N a t i o n a l  R i f l e  A s s o c i a t i o n ,  h a s  p r e v i o u s l y  

p u b l i s h e d  c o n t r a r y  s t a t e m e n t s .  In a l a w  r e v i e w  ar t i c l e ,  he  stated, 

"To p r e v e n t  t h e  p e o p l e  f r o m  b e i n g  d i s a r m e d  b y  t h e  e x p e d i e n t  of 

c l a s s i f y i n g  r e g u l a t o r y  o f f e n s e s  as  f e l o n i e s ,  t h e  d i s q u a l i f i c a t i o n



for fe l o n s  s h o u l d  be r e s t r i c t e d  to c o m m o n  l a w  f e l o n i e s  a n d  t h e i r

m o d e r n  e q u i v a l e n t s  and to o f f e n s e s  r e q u i r i n g  s o m e  s t a t e  o f  m i n d

a b o v e  s t r i c t  l i a b i l i t y  w h i c h  a r e  i n h e r e n t l y  i n i m i c a l  to l i f e  and

p r o p e r t y . " 32 ( e m p h a s i s  added). Thus, u n d e r  D o w l u t ' s  view, f e l o n s

c h a r g e d  w i t h  d r u g  d e a l i n g  a n d  b o o t l e g g i n g ,  w h i c h  a r e  n o t  " c o m m o n

law f e l o n i e s , "  c o u l d  l e g a l l y  c a r r y  we a p o n s .

U n d e r  c u r r e n t  AS 1 1 . 6 1 . 2 0 0 ,  all p e r s o n s  c o n v i c t e d  of any 

f e l o n y  a r e  p r o h i b i t e d  f r o m  p o s s e s s i n g  a f i r e a r m  c a p a b l e  o f  b e i n g  

c o n c e a l e d  on t h e  p e r s o n ,  a n d  t h i s  law a p p l i e s  to p e r s o n s  c o n v i c t e d  

of r e g u l a t o r y  o f f e n s e s  s u c h  as b o o t l e g g i n g  a n d  d r u g  d e a l i n g ,  as 

w e l l  as t h e  c o m m o n  l a w  f e l o n i e s  s u c h  as m u r d e r ,  a s s a u l t  or 

k i d n a p p i n g .  I f  D o w l u t ' s  i n t e r p r e t a t i o n  w e r e  a d o p t e d ,  A l a s k a ' s  

s t a t u t e  w o u l d  b e  o v e r b r o a d ,  a n d  s t r u c k  d o w n  as u n c o n s t i t u t i o n a l .

A  c o n v i c t i o n  f o r  b e i n g  a f e l o n  in p o s s e s s i o n  of a f i r e a r m  

w a s  r e v e r s e d  b y  t h e  C o l o r a d o  S u p r e m e  C o u r t  in P e o p l e  v. F o r d . 568 

P . 2 d  26 ( C o l o r a d o  1977), b a s e d  on t h e  " r i g h t  t o  b e a r  a r ms" 

p r o v i s i o n  of t h e  C o l o r a d o  C o n s t i t u t i o n .  T h e  c o u r t  h e l d  t h a t  the 

c o n s t i t u t i o n a l  p r o t e c t i o n  e x t e n d s  to  a d e f e n d a n t  "who p r e s e n t s  

c o m p e t e n t  e v i d e n c e  s h o w i n g  t h a t  h i s  p u r p o s e  in p o s s e s s i n g  w e a p o n s  

w a s  the d e f e n s e  of his home, p e r s o n ,  and p r o p e r t y "  and t h a t  th i s  

t y p e  of e v i d e n c e  p r o v i d e s  a c o m p l e t e  d e f e n s e  t o  a f e l o n - i n -
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32D o w l u t  & K n o o p  at 192.
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p o s s e s s i o n  c h a r g e . 33 O n c e  t h e  d e f e n d a n t  h a s  r a i s e d  the i s sue as a

d e f e n s e ,  t h e  p r o s e c u t i o n  m u s t  prove, b e y o n d  a r e a s o n a b l e  doubt,

t h a t  t h e  d e f e n d a n t ' s  p u r p o s e  in p o s s e s s i n g  f i r e a r m s  w a s  n o t  for

d e f e n s e .  T h us, u n l e s s  t h e  f e lon is c o m m i t t i n g  a c r i m e  w i t h  the

gun, it is v i r t u a l l y  i m p o s s i b l e  to  p r o v e  t h a t  t h e  w e a p o n  w a s  not

f o r  " d e f e n s e . "  A s  a p r a c t i c a l  m a t t e r ,  t h e  t e e t h  h a v e  b e e n  t a k e n

o u t  o f  t h e  l a w  b e c a u s e  of t h e  p r o b l e m s  of  p r o v i n g  t h a t  a f e l o n  in

p o s s e s s i o n  o f  a g u n  a t  t h e  f e l o n ' s  home, o n  t h e  f e l o n ' s  p e r s o n ,  or

o n  t h e  f e l o n ' s  propei-ty is u s i n g  it o t h e r  t h a n  f o r  d e f e n s e .

I f
A s  w i t h  t h e  c o n c e a l e d  w e a p o n s  s t a t u t e s ,  t h e r e  are 

p r o b l e m s  in r e l y i n g  on t h e  j u d i c i a l  d e c i s i o n s  o f  o t h e r  s t a t e s  in 

r e a c h i n g  t h e  c o n c l u s i o n  t h a t  A l a s k a ' s  s t a t u t e  w o u l d  w i t h s t a n d  

c o n s t i t u t i o n a l  s c r u t i n y .  F o r  ex a m p l e ,  in t h e  N o r t h  D a k o t a  case 

d i s t r i b u t e d  t o  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e ,  S t a t e  v. R i c e h i l l 34. 

t h e  s t a t u t e  o n l y  p r o h i b i t e d  p e r s o n s  " c o n v i c t e d  a n y w h e r e  f o r  a 

f e l o n y  i n v o l v i n g  v i o l e n c e  o r  i n t i m i d a t i o n "  f r o m  o w n i n g  f i r e a r m s .  

U n l i k e  c u r r e n t  A l a s k a  law, N o r t h  D a k o t a ' s  n a r r o w e r  f e l o n  in 

p o s s e s s i o n  s t a t u t e  w o u l d  fall w i t h i n  t h e  c a t e g o r y  of f e l o n  in 

p o s s e s s i o n  s t a t u t e s  t h a t  D o w l u t  c o n s i d e r s  to be  c o n s t i t u t i o n a l ,  in

33T h e  c o u r t  n o t e d  at p a g e  28 t h a t  t h i s  a f f i r m a t i v e  d e f e n s e  is 
a v a i l a b l e  in c a s e s  i n v o l v i n g  t h e  c h a r g e  of c a r r y i n g  a c o n c e a l e d  
w e a pon.

^ 4 1 5  N .W . 2d 481 (N.D. 1987).
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t h a t  it o n l y  p r o h i b i t s  f e l o n s  c o n v i c t e d  o f  c o m m o n  l a w  f e l o n i e s  from 

h a v i n g  f i r e a r m s . 35

O t h e r  s t a t e  c o u r t s  h a v e  u p h e l d  f e l o n  in p o s s e s s i o n  

s t a t u t e s  b a s e d  o n  e x p r e s s  c o n s t i t u t i o n a l  l a n g u a g e  t h a t  p r e s e r v e d  

t h e  r i g h t  o f  t h e  l e g i s l a t u r e  t o  r e g u l a t e  arras. L a n d e r s  v.

S t a t e . 299 S . E  2d 707 (Ga. 1983) , t h e  c o u r t  a f f i r m e d  t h e  c o n v i c t i o n  

of a f e l o n  c h a r g e d  w i t h  p o s s e s s i n g  a f i r e a r m ,  a n d  h e l d  " W h e r e  a 

S t a t e  c o n s t i t u t i o n  in t e r m s  p r o v i d e s ,  in c o n n e c t i o n  w i t h  t h e  r i g h t

t o  b e a r  arms, t h a t  t h e  S t a t e  m a y  r e g u l a t e  t h i s  right, o r  m a y
»

r e g u l a t e  t h e  m a n n e r  of  b e a r i n g  arms, t h e s e  w o r d s  e x p r e s s l y

35S e e  also, D i c k e r s o n  v. S t a t e . 517 S o . 2 d  625 (Ala. Cr. App. 
1986), B r i s t o w  v. S t a t e . 418 S o . 2 d  927 (Ala. Cr. App. 1982) a n d  
M a s o n  v. S t a t e . 103 S o . 2 d  337 (Ala.App. (1956), a f f ' d  103 S o . 2d 341
( 1 9 5 8 ) ( S t a t u t e  p r o h i b i t e d  "a p e r s o n  w h o  h a s  b e e n  c o n v i c t e d  of  a 
c r i m e  o f  v i o l e n c e  f r o m  o w n i n g  o r  p o s s e s s i n g  a p i s t o l ) ; S t a t e  v. 
K r a n t z . 164 P . 2d 453 (Wash. 1945) a n d  S t a t e  v. T u l l v . 89 P . 2d 517 
(Wash. 1939) ( S t a t u t e  p r o h i b i t e d  p o s s e s s i o n  of a f i r e a r m  a f t e r  
h a v i n g  b e e n  c o n v i c t e d  of a c r i m e  o f  v i o l e n c e ) ; C a r f i e l d  v. S t a t e . 
649 P . 2d 865 (Wyo. 1982) ( S t a t u t e  p r o h i b i t e d  p e r s o n s  c o n v i c t e d  of  
"murder, v o l u n t a r y  m a n s l a u g h t e r ,  a s s a u l t  to c o m m i t  m u r d e r ,  
a g g r a v a t e d  a s s a u l t ,  r o b b e r y ,  b u r g l a r y  o r  s e x u a l  a s s a u l t  in the 
f i r s t  or s e c o n d  d e g ree, or  m a y h e m "  t o  p o s s e s s  a n y  f i r e a r m s . ) ; S t a t e  
V .  N o e l . 414 P . 2 d  162 (Ariz. 1966) a n d  S t a t e  v. R a s c o n . 519 P . 2d
37 (Ariz. 1974) ( S t a t u t e  p r o h i b i t e d  a n y  p e r s o n  c o n v i c t e d  of a c r i m e  
of v i o l e n c e  f r o m  p o s s e s s i n g  a p i s t o l ) ; S h e p p a r d  v. s t a t e . 5S6
S .W . 2d 500 (Tex. Crim. App. 1979), M c G u i r e  v. S t a t e . 537 S . W . 2 d  26 
(Tex. Cr. App. 1976) a n d  W e b b  v. S t a t e . 439 S . W . 2 d  342 (Tex. Cr. 
App. 1969) ( S t a t u t e  p r o h i b i t e d  p e r s o n s  c o n v i c t e d  of "a f e l o n y  
i n v o l v i n g  an  a c t  o f  v i o l e n c e  or  t h r e a t e n e d  v i o l e n c e  to a p e r s o n  o r  
p r o p e r t y "  f r o m  p o s s e s s i n g  f i r e a r m s  " a w a y  f r o m  the p r e m i s e s  w h e r e  
he l i v e s . " ) ;  S t a t e  v. C a r t w r i g h t . 418 P . 2 d  822 (Ore. 1966) ( S t a t u t e  
p r o h i b i t e d  p o s s e s s i o n  w h e r e  c o n v i c t e d  o f  "a f e l o n y  a g a i n s t  t h e  
p e r s o n  o r  p r o p e r t y  of a n o t h e r . "
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r e c o g n i z e  t h e  p o l i c e  p o w e r  i n  d i r e c t  c o n n e c t i o n  w i t h  the 

c o n s t i t u t i o n a l  d e c l a r a t i o n  as  to t h e  r i g h t . " 36

S i m i l a r l y ,  in N e l s o n  v. S t a t e . 195 So. 2d 853 (Fla. 

1967), t h e  c o n v i c t i o n  f o r  p o s s e s s i o n  of a p i s t o l  b y  a d e f e n d a n t  who 

h a d  p r e v i o u s l y  b e e n  c o n v i c t e d  of a f e l o n y  w a s  u p h eld. A l t h o u g h  the 

s t a t u t e  a p p l i e d  t o  p e r s o n s  c o n v i c t e d  of a l l  f e l o n i e s ,  F l o r i d a ' s  

c o n s t i t u t i o n a l  p r o v i s i o n  s a i d  "The r i g h t  o f  t h e  p e o p l e  t o  k e e p  and 

b e a r  a r m s  in d e f e n s e  of t h e m s e l v e s  a n d  of t h e  l a w f u l  a u t h o r i t y  of

t h e  s t a t e  s h a l l  n o t  b e  inf r i n g e d ,  e x c e p t  t h a t  the m a n n e r  o f  b e a r i n g

i j
a r m s  m a y  b e  r e g u l a t e d  b v  l a w . " 1

T h e  c o u r t  in A m o s  v. S t a t e . 343 S o . 2 d  166 (La. 1977) 

u p h e l d  c h a r g e s  f o r  f e l o n  in p o s s e s s i o n  o f  a f i r e a r m  b e c a u s e  the 

" p u r p o s e  [of t h e  s t a t u t e ]  is to l i m i t  t h e  p o s s e s s i o n  of f i r e a r m s  

b y  p e r s o n  who, b y  t h e i r  p a s t  c o m m i s s i o n  of c e r t a i n  s p e c i f i e d  

s e r i o u s  f e l o n i e s , h a v e  d e m o n s t r a t e d  a d a n g e r o u s  d i s r e g a r d  for the 

l a w  a n d  p r e s e n t  a p o t e n t i a l  t h r e a t  of f u r t h e r  o r  f u t u r e  c r i m i n a l  

a c t i v i t y . "  H o w e v e r ,  t w o  j u s t i c e s  o f  t h e  L o u i s i a n a  S u p r e m e  C o u r t  

d i s s e n t e d  f r o m  t h e  op i n i o n ,  b e l i e v i n g  t h a t  t h e  s t a t u t e  

i m p e r m i s s i b l y  i n f r i n g e d  on  the r i g h t  to b e a r  arms.

36G e o r g i a ' s  c o n s t i t u t i o n  s t a t e s  "The r i g h t  of the p e o p l e  to 
k e e p  a n d  b e a r  a r m s  s h a l l  not be  i n f r i n g e d  b u t  the G e n e r a l  A s s e m b l y  
s h a l l  h a v e  p o w e r  to  p r e s c r i b e  t h e  m a n n e r  in w h i c h  a r m s  m a y  be 
b o r n e . "
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T h e  r e a s o n i n g  o f  t h e  t w o  d i s s e n t i n g  j u s t i c e s  in A m o s  is 

i m p o r t a n t ,  s i n c e  if t h i s  p o s i t i o n  w e r e  a d o p t e d  in Alaska, AS

1 1 . 6 1 . 2 0 0  w o u l d  b e  s t r u c k  down. T h e  d i s s e n t e r s  s t a t e d  t h a t  the 

f e l o n  in p o s s e s s i o n  s t a t u t e  " i m p e r m i s s i b l y  l i m i t s  t h e  a f f i r m a t i v e  

c o n s t i t u t i o n a l  g u a r a n t e e  a n d  as s u c h  is n o t  a v a l i d  e x e r c i s e  of t h e  

p o l i c e  p o w e r . "  T h e  d i s s e n t e r s  l o o k e d  a t  o t h e r  s t a t e  d e c i s i o n s  

u p h o l d i n g  f e l o n  in p o s s e s s i o n  la w s  a n d  c o n c l u d e d  " T h e s e  states, 

h o w e v e r ,  h a v e  c o n s t i t u t i o n a l  p r o v i s i o n s  d i f f e r e n t  f r o m  ours. E v e r y  

on e  of t h e s e  c o n s t i t u t i o n s  l i n k  t h e  r i g h t  to b e a r  a r m s  t o  t h e  n e e d

f o r  a m i l i t i a .  U n l i k e  t h e s e  p r o v i s i o n s ,  t h e  L o u i s i a n a  C o n s t i t u t i o n
i

of 1974 e x p r e s s l y  g r a n t s  t o  e a c h  c i t i z e n  t h e  'right t o  k e e p  a n d  

b e a r  a r m s , 1 a r i g h t  w h i c h  'no law* s h a l l  a b r i d g e .  T h i s  

c o n s t i t u t i o n a l  g u a r a n t e e  is n o t  l i m i t e d  b y  l i n k i n g  it t o  a m i l i t i a  

or  a d e f e n s e  for t h e  p e o p l e  as a wh o l e .  It is l i m i t e d  o n l y  b y  o n e  

s t a t e  e x c e p t i o n :  t h e  l e g i s l a t u r e  h a s  t h e  a u t h o r i t y  to  p r o h i b i t  the

c o n c e a l m e n t  o f  w e a p o n s  o n  t h e  p e r s o n .  O t h e r w i s e ,  t h e  l e g i s l a t u r e  

l a c k s  t h e  a u t h o r i t y  t o  n u l l i f y  t h e  r i g h t  of L o u i s i a n a  c i t i z e n s  to 

k e e p  and b e a r  a r m s . "

A n  a n a l y s i s  of t h e  e f f e c t  t h e  p r o p o s e d  r i g h t  t o  b e a r  a r m s  

a m e n d m e n t  w i l l  h a v e  on t h e  s t a t e ' s  f e l o n  in p o s s e s s i o n  s t a t u t e  m u s t  

be u n d e r t a k e n  w i t h  b o t h  t h e  r i g h t  to p r i v a c y  a n d  t h e  A l a s k a  S u p r e m e  

C o u r t ' s  e x p a n s i v e  e q u a l  p r o t e c t i o n  s t a n d a r d  in mind. A l a s k a  law 

p r o h i b i t s  all felons, i n c l u d i n g  p e r s o n s  c o n v i c t e d  of n o n - v i o l e n t  

f e l o n i e s  s u c h  as e m b e z z l e m e n t  a n d  c e r t a i n  s e x  o f f e n s e s ,  from



p o s s e s s i n g  f i r e a r m s .  If SJR4 w e r e  ad o p t e d ,  t h e  c o u r t  w o u l d  r e q u i r e

»■ f

t h e  s t a t e  to  p r o v e  t h a t  t h e  l a w  is b a s e d  on a c o m p e l l i n g  s t a t e  

interest. In r e l a t i o n  to  n o n - v i o l e n t  felons, it is n o t  u n l i k e l y  

t h a t  t h e  s t a t e  w o u l d  b e  u n a b l e  to  m e e t  t h e  b u r d e n  of p r o v i n g  it h a d

a c o m p e l l i n g  s t a t e  i n t e r e s t  in p r o h i b i t i n g  t h e  p o s s e s s i o n  of

f i r e a r m s  b y  n o n - v i o l e n t  felons.

c . C o n s t i t u t i o n a l i t y  o f  P r o h i b i t e d  W e a p o n s  S t a t u t e s  

T h e  p o s s e s s i o n  of  c e r t a i n  c l a s s e s  of  w e a p o n s  is

p r o h i b i t e d  in A l a s k a . 37 I n c l u d e d  in t h e  c a t e g o r y  of p r o h i b i t e d

(
w e a p o n s  a r e  s w i t c h b l a d e s ,  g r a v i t y  k n i v e s ,  a n d  m e t a l  k n u c k l e s .  

U n d e r  SJR4, t h i s  l a w  w o u l d  b e  u n c o n s t i t u t i o n a l ,  if t h e  c o u r t  in 

t h i s  s t a t e  a c c e p t e d  t h e  a n a l y s i s  of t h e  O r e g o n  S u p r e m e  C o u r t  in 

S t a t e  v. D e l g a d o . 692 P . 2d 610 (Ore. 1984); S t a t e  v. 3 1 o c k e r . 630 

P . 2d 824 (Ore. 19 8 1 ) ;  a n d  S t a t e  v. K e s s l e r . 614 P . 2d 94 (Ore. 

1980).

I n  D e l g a d o , t h e  O r e g o n  c o u r t  h e l d  t h a t  a s t a t u t e  

p r o h i b i t i n g  m e r e  p o s s e s s i o n  o f  a s w i t c h b l a d e  w a s  u n c o n s t i t u t i o n a l  

u n d e r  t h e  r i g h t  to  b e a r  a r m s  p r o v i s i o n  of t h e  O r e g o n  

c o n s t i t u t i o n . 38 T h e  c o u r t  f i r s t  d e t e r m i n e d  t h a t  t h e  d r a f t e r s  of 

O r e g o n ' s  c o n s t i t u t i o n  " i n t e n d e d  t h a t  t h e  p r i v a t e  c i t i z e n  h a v e  the
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37AS 1 1 . 6 1 . 2 0 0 ( e )  . •

38A r t i c l e  I, s e c t i o n  27, of  t h e  O r e g o n  C o n s t i t u t i o n  p r o v i d e s :  
"The p e o p l e  s h a l l  h a v e  t h e  r i g h t  t o  b e a r  a r m s  f o r  the d e f e n c e  of 
t h e m s e l v e s ,  a n d  t h e  S t a t e . . . "
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r i g h t  to p o s s e s s  a r m s  for t h e  d e f e n s e  of p e r s o n  a n d  p r o p e r t y . " 39

Next, t h e  c o u r t  r e a s o n e d  t h a t  s w i t c h b l a d e s  w e r e  arms, a n d  as a

result, p o s s e s s i o n  o f  a s w i t c h b l a d e  is a c o n s t i t u t i o n a l l y  p r o t e c t e d

in O r e g o n  a n d  t h e  s t a t u t e  m a k i n g  s u c h  p o s s e s s i o n  a c r i m e  is

u n c o n s t i t u t i o n a l .

d. C o n s t i t u t i o n a l i t y  o f  G a m e  R e g u l a t i o n s  

A l a s k a ' s  r e g u l a t o r y  s c h e m e  r e l a t i n g  t o  t h e  l a w f u l  m e t h o d s  

of t a k i n g  g a m e  is p o t e n t i a l l y  a t  r i s k  if t h e  p r o p o s e d  a m e n d m e n t  is

a d o p t e d / 0 S i n c e  e a c h  of t h e  g a m e  r e g u l a t i o n s  i n f r i n g e s  on the

< ' 
r i g h t  t o  b e a r  a p a r t i c u l a r  t y p e  of  arm, in o r d e r  f o r  t h e  r e g u l a t i o n

to w i t h s t a n d  c o n s t i t u t i o n a l  s c r u t i n y ,  t h e  s t a t e  w o u l d  n e e d  t o  p r o v e

t h a t  it h a d  a c o m p e l l i n g  s t a t e  i n t e r e s t  f o r  a d o p t i n g  the

r e g u l a t i o n .

F o r  e x a m p l e ,  u n d e r  5 A A C  9 2 . 1 0 0 ( a ) ( 1 ) ,  it is i l l e g a l  to 

s h o o t  w a t e r f o w l  w i t h  a r i f l e  o r  p i s t o l .  T h e  p u r p o s e  of the 

r e g u l a t i o n  is to  m a k e  h u n t i n g  w a t e r f o w l  le s s  e f f i c i e n t ,  a n d  m o r e

39P e l g a d o  a t  611.

405 A A C  9 2 . 0 7 5  (the p e r m i s s i b l e  w e a p o n s  f o r  t a k i n g  b i g  g a m e  are 
a s h o t g u n ,  a m u z z l e - l o a d i n g  rifle, o r  a r i f l e  o r  p i s t o l  u s i n g  a 
c e n t e r - f i r i n g  c a r t r i d g e ) ;  5 A A C  9 2 . 0 8 0  (it is p r o h i b i t e d  t o  take 
g a m e  w i t h  t h e  u s e  o r  a i d  o f  a m a c h i n e  gun, s e t  gun, o r  a s h o t g u n  
l a r g e r  t h a n  10 g a u g e ) ;  a n d  5 A A C  9 2 . 1 0 0  (it is p r o h i b i t e d  to take 
w a t e r f o w l ,  s n i p e  a n d  c r a n e s  w i t h  a r i f l e  o r  p i s t o l ,  a s h o t g u n  
l a r g e r  t h a n  10 g a u g e ,  o r  a s h o t g u n  n o t  p l u g g e d  t o  a t h r e e  shell 
c a p a c i t y ) .
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s p o r t i n g . 41 H o w e v e r ,  m a n y  b i o l o g i s t s  h a v e  a r g u e d  t h a t  the

r e g u l a t i o n  is u n n e c e s s a r y  as it d o e s n ' t  m a t t e r  h o w  a b i r d  is

killed, it o n l y  m a t t e r s  h o w  m a n y  a n i m a l s  a r e  shot, a n d  w h e t h e r  the

a p p r o p r i a t e  b a g  l i m i t  w a s  e x c e e d e d . 42 In t h e  fa c e  of  t h i s  ty p e  of

e x p e r t  t e s t i m o n y ,  it is n o t  u n l i k e l y  t h a t  a c o u r t  w o u l d  s t r i k e  d o w n

5 A A C  9 2 . 1 0 0 ( a ) ( 1 )  as an  i n f r i n g e m e n t  of t h e  r i g h t  to b e a r  arms.

6. T h e  L e g i s l a t u r e  S h o u l d  A f f i r m a t i v e l y  S t a t e  Its I n t e n t

T h e  S t a t e ,  t h r o u g h  e x e r c i s e  o f  its p o l i c e  p o w e r ,  is

v e s t e d  w i t h  t h e  a u t h o r i t y  t o  e n a c t  laws, w i t h i n  c o n s t i t u t i o n a l
i i

l imits, to  p r o m o t e  t h e  g e n e r a l  w e l f a r e  o f  its c i t i z e n r y .  T h e

A l a s k a  S u p r e m e  C o u r t  e x a m i n e d  t h e  s t a t e ' s  p o l i c e  p o w e r  in l i g h t  of

e x p r e s s  c o n s t i t u t i o n a l  l i m i t a t i o n s  o n  r e g u l a t o r y  a u t h o r i t y  in

M a t t h e w s  v. Q u i n t o n .43 In t h i s  case, t h e  c o u r t  a n a l y z e d  w h e t h e r

a s t a t u t e  p r o v i d i n g  for t h e  t r a n s p o r t a t i o n  o f  c h i l d r e n  t o  n o n p u b l i c

s c h o o l s  a t  p u b l i c  e x p e n s e  w a s  in c o n t r a v e n t i o n  o f  a c o n s t i t u t i o n a l

p r o h i b i t i o n  a g a i n s t  t h e  a p p r o p r i a t i o n  o f  p u b l i c  f u n d s  f o r  the

s u p p o r t  o f  p r i v a t e  s c h o o l s .  S i n c e  t h e  s t a t u t e  h a d  b e e n  o n  the

b o o k s  b e f o r e  t h e  c o n s t i t u t i o n a l  p r o v i s i o n  w a s  ad o p t e d ,  t h e  c o u r t

41T e l e p h o n e  c o n v e r s a t i o n  w i t h  J a m e s  S h e r i d a n ,  A s s i s t a n t  S p e c i a l  
A g e n t  in C h a r g e ,  L a w  E n f o r c e m e n t ,  A l a s k a  R e g i o n ,  U n i t e d  S t a t e s  Fi s h  
a n d  W i l d l i f e  S e r v i c e .

42Id. •

43362 P . 2d 932, app. d i s m . , cert. den. 82 S.Ct. 530, 368 U.S. 
517, 7 L . E d .2d 522 (Alaska 1961)
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c o n s i d e r e d  t h e  e f f e c t  of  s u b s e q u e n t l y  a d o p t e d  c o n s t i t u t i o n a l  

p r o v i s i o n s  o n  e x i s t i n g  s t a t u t e s .

T h e  c o u r t  c o n c l u d e d  t h a t  for a c o n s t i t u t i o n a l  p r o v i s i o n  

t o  o p e r a t e  r e t r o s p e c t i v e l y  to v a l i d a t e  a n t e c e d e n t  l e g i s l a t i o n  in 

t h e  fa c e  of  c l a i m e d  u n c o n s t i t u t i o n a l i t y ,  "the, v a l i d a t i n g  

c o n s t i t u t i o n a l  p r o v i s i o n  m u s t  m a k e  s o m e  r e f e r e n c e ,  h o w e v e r  s l i g h t  

o r  i n f e r e n t i a l ,  t o  t h e  s t a t u t e  i n t e n d e d  t o  b e  v a l i d a t e d . "  T h e  

s t a t u t e  a u t h o r i z i n g  t r a n s p o r t a t i o n  of  p r i v a t e  s c h o o l  p u p i l s  was 

d e c l a r e d  v o i d  b e c a u s e  t h e  n e w l y  a d o p t e d  c o n s t i t u t i o n a l  p r o v i s i o n
I

d i d  " n o t  s h o w  b y  t h e  l a n g u a g e  used, e i t h e r  d i r e c t l y  o r  b y  n e c e s s a r y  

i m p l i c a t i o n ,  t h a t  it w a s  i n t e n d e d  t o  o p e r a t e  r e t r o s p e c t i v e l y  so as 

t o  v a l i d a t e  [the s t a t u t e ] . "  Id. a t  939.

W h e t h e r  t h e  s t a t u t e  was a v a l i d  e x e r c i s e  o f  t h e  p o l i c e  

p o w e r  o f  t h e  s t a t e  w a s  a l s o  c o n s i d e r e d  in M a t t h e w s . T h e  c o u r t  

n o t e d  t h a t  " t h e  p o l i c e  p o w e r  —  b r o a d  a n d  c o m p r e h e n s i v e  t h o u g h  it 

is —  m a y  n o t  b e  e x e r c i s e d  in c o n t r a v e n t i o n  o f  p l a i n  and 

u n a m b i g u o u s  c o n s t i t u t i o n a l  i n h i b i t i o n s . "  A l t h o u g h  t h e  s t a t e  h a s  

" i n h e r e n t  a n d  r e s e r v e d  p o l i c e  p o w e r  to e n a c t  l a w s  to p r o m o t e  the 

s a f e t y ,  h e a l t h  a n d  g e n e r a l  w e l f a r e  of s o c i e t y , "  t h e  c o u r t  

e m p h a s i z e d  t h a t  " t h i s  p o w e r  m u s t  be e x e r c i s e d  w i t h i n  c o n s t i t u t i o n a l  

l i m i t s . 11 Id. a t  944.
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D u r i n g  t h e  F o u r t e e n t h  a n d  F i f t e e n t h  L e g i s l a t u r e s ,  

v e r s i o n s  of  t h e  r i g h t  to  b e a r  a r m s  a m e n d m e n t  c o n t a i n e d  a g e n e r a l  

s t a t e m e n t  o f  " l e g i s l a t i v e  i n t e n t "  i n d i c a t i n g  t h a t  the 

c o n s t i t u t i o n a l  a m e n d m e n t ,  if a d o p t e d ,  " s h o u l d  n o t  b e  c o n s t r u e d  to 

p r e c l u d e  t h e  r e g u l a t i o n  o f  t h e  m a n n e r  in w h i c h  a r m s  m a y  b e  borne, 

c a r r i e d ,  o r  u s e d . "  W e  a r e  c o n c e r n e d  t h a t  t h i s  i n d i r e c t  s t a t e m e n t  

of  l e g i s l a t i v e  i n t e n t  w i l l  n o t  be  e f f e c t i v e  to p r e s e r v e  t h e  p r e s e n t  

p o w e r  to r e a s o n a b l y  r e g u l a t e  t h e  p o s s e s s i o n  a n d  u s e  of  w e a p o n s .

A s  a g e n e r a l  rule, a s t a t u t e  o r  c o n s t i t u t i o n a l  p r o v i s i o n
/ *i -

w i l l  be  i n t e r p r e t e d  a c c o r d i n g  to  t h e  p l a i n  m e a n i n g  o f  t h e  l a n g u a g e  

on  i t s  face. If  t h e  i n t e n t  b e h i n d  t h e  a d o p t i o n  of  t h e  a m e n d m e n t  

w e r e  to l a t e r  b e c o m e  a n  issue, i t  is the i n t e n t  o f  t h e  v o t e r s  w h o  

a d o p t e d  t h e  m e a s u r e  t h a t  w i l l  b e  r e l e v a n t ,  r a t h e r  t h a n  t h e  i n t e n t  

o f  t h e  l e g i s l a t o r s  w h o  d r a f t e d  it. A l t h o u g h  l a s t  s e s s i o n ' s  

r e s o l u t i o n  d i r e c t e d  the L e g i s l a t i v e  A f f a i r s  A g e n c y  t o  c o n s i d e r  t h e  

s t a t e d  " l e g i s l a t i v e  i n t e n t "  w h e n  p r e p a r i n g  its n e u t r a l  s u m m a r y  for 

t h e  e l e c t i o n  p a m p h l e t ,  t h e  i n t e n t  l a n g u a g e  w o u l d  n o t  a p p e a r  o n  the 

b a l l o t  itself, a n d  m i g h t  n o t  b e  c o n t a i n e d  v e r b a t i m  in t h e  e l e c t i o n  

p a m p h l e t .  S e e  art. XIII, sec. 1 o f  t h e  A l a s k a  C o n s t i t u t i o n  and AS 

1 5 . 5 8 . 0 1 0 .

C o n c l u s  ion

It is o u r  belief, t h a t  t h e  p r e s e n t  p r o v i s i o n  of t h e  A l a s k a  

c o n s t i t u t i o n  a n d  t h e  t r a d i t i o n a l  r e s t r a i n t  of the l e g i s l a t u r e  in
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r e g u l a t i n g  f i r e a r m s  a d e q u a t e l y  p r o t e c t  t h e  r i g h t  to b e a r  arms.

How e v e r ,  if t h e  l e g i s l a t u r e  b e l i e v e s  t h i s  i s s u e  s h o u l d  be p l a c e d

b e f o r e  t h e  p e o p l e  in t h e  fo r m  o f  a c o n s t i t u t i o n a l  a m e n d m e n t ,  th a t

a m e n d m e n t  s h o u l d  be d r a f t e d  t o  e x p l i c i t l y  r e c o g n i z e  the

l e g i s l a t u r e ' s  r e g u l a t o r y  a u t h o r i t y  w i t h  r e g a r d  to  arms.

B o t h  l e g a l  p r i n c i p l e s  a n d  c o m m o n  s e n s e  d i c t a t e  t h a t  a 

w e l l - d r a f t e d  s t a t u t e  o r  c o n s t i t u t i o n a l  p r o v i s i o n  s h o u l d  r e d u c e  

u n c e r t a i n t y  a n d  d i s p u t e s  a b o u t  i n t e r p r e t a t i o n .  S t a t e m e n t s  of 

" l e g i s l a t i v e  i n t e n t "  a r e  not an  a d e q u a t e  s u b s t i t u t e  f o r  clear,
I I

? * «
u n a m b i g u o u s  l a n g u a g e  m  the p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t .  A 

m o r e  p r e c i s e l y  d r a f t e d  a m e n d m e n t  w o u l d  m i n i m i z e  the p o s s i b i l i t y  

t h a t  a c r i m i n a l  d e f e n d a n t  w o u l d  l a t e r  b e  a b l e  to s u c c e s s f u l l y  

c o n v i n c e  a court, as h a s  b e e n  d o n e  in o t h e r  t h a t  states, t h a t  a 

st a t u t e ,  r e g u l a t i o n ,  o r  o r d i n a n c e  is u n c o n s t i t u t i o n a l .

A s  a l t e r n a t i v e s  t o  SJR4, w e  s u g g e s t  l a n g u a g e  s u c h  as:

T h e  i n d i v i d u a l  r i g h t  t o  k e e p  a n d  b e a r  a r m s  s h a l l  n o t  be  
d e n i e d  or  i n f r i n g e d  b y  t h e  s t a t e  o r  a p o l i t i c a l  
s u b d i v i s i o n  o f  t h e  state, except: t h a t  the s t ate or  a 
p o l i t i c a l  s u b d i v i s i o n  of  the s t a t e  m a v  r e g u l a t e  the 
m a n n e r  in w h i c h  a r m s  m a y  be kept, borne, or u s e d .

or

The i n d i v i d u a l  r i g h t  to k e e p  and b e a r  a r m s  s hall n o t  be 
d e n i e d  o r  i n f r i n g e d  b y  the s t a t e  o r  a p o l i t i c a l  
s u b d i v i s i o n  o f  t h e  state, e x c e p t  t h a t  the e x e r c i s e  of 
th i s  r i g h t  m a v  be r e g u l a t e d  by l a w .
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W e  a p p r e c i a t e  y o u r  c o n s i d e r a t i o n  o f  o u r  c o m m e n t s ,  a n a  t r u s t  

t h a t  we c a n  w o r k  t o g e t h e r  to a c c o m p l i s h  y o u r  g o a l s  in a w a y  that 

d o e s  n o t  d e t r i m e n t a l l y  a f f e c t  o u r  a b i l i t y  to  p r o s e c u t e  a c t i v i t i e s  

t h a t  we  all a g r e e  s h o u l d  be  a g a i n s t  t h e  law.

cc: T h e  H o n o r a b l e  P a t  R o d e y
T h e  H o n o r a b l e  P e t e r  G o l l  
T h e  H o n o r a b l e  M a x  G r u e n b e r g  
T h e  H o n o r a b l e  D a v e  D o n l e y  
G r a c e  B e r g  S c h a i b l e  
Bob E v a n s

R e s p e c t f u l l y  s u b m i t t e d ^

G R A C E  B E R G  S C H A I B L E  
A T T O R N E Y  G E N E R A L

L a u r i e  H. O t t o  
A s s i s t a n t  A t t o r n e y  G e n e r a l
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STEVE COWPER, G O V E R N O R

T h e  H o n o r a b l e  J a n  F a i k s  
A l a s k a  S t a t e  S e n a t o r  
P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  F a i k s :

A s  I ' m  s u r e  y o u  r e m e m b e r ,  I r e c e n t l y  t e s t i f i e d  b e f o r e  t h e  
S e n a t e  J u d i c i a r y  C o m m i t t e e  a n d  e x p l a i n e d  t h e  D e p a r t m e n t  o f  L a w ' s  
c o n c e r n s  a b o u t  t h e  p r o p o s e d  r i g h t  to b e a r  ar m s  a m e n d m e n t ,  S J R  4. 
T h e  t y p e  o f  p r o b l e m s  w e  i d e n t i f i e d  h a v e  s t a r t e d  t o  a r i s e  in 
N e b r a s k a  as a r e s u l t  o f  an a m e n d m e n t  to t h e  N e b r a s k a  c o n s t i t u t i o n  
t h a t  p a s s e d  l a s t  N o v e m b e r .  A t t a c h e d  for y o u r  i n f o r m a t i o n  are t w o  
o p i n i o n s  i s s u e d  b y  N e b r a s k a  t r i a l  c o u r t s  t h a t  d e c l a r e d  
u n c o n s t i t u t i o n a l  b o t h  t h e  N e b r a s k a  f e l o n  in p o s s e s s i o n  law, and t h e  
N e b r a s k a  l a w  m a k i n g  it a c r i m e  to p o s s e s s  a f i r e a r m  w i t h  t h e  s e r i a l  
n u m b e r s  o b l i t e r a t e d .  I h a v e  a l s o  i n c l u d e d  t w o  n e w s p a p e r  e d i t o r i a l s  
f r o m  the O m a h a  W o r l d - H e r a l d .

B a s e d  o n  t h e  r e a s o n s  w e  e x p l a i n e d  in b o t h  o u r  w r i t t e n  a n d  
o r a l  t e s t i m o n y ,  as w e l l  as t h e  n e w  d e v e l o p m e n t s  in N e b r a s k a ,  w e  
o n c e  a g a i n  u r g e  y o u  to  t a k e  a s e c o n d  l o o k  at t h e  n e e d  t o  a m e n d  t h e  
A l a s k a  c o n s t i t u t i o n .  If y o u  d e c i d e  a c o n s t i t u t i o n a l  a m e n d m e n t  is 
n e c e s s a r y ,  w e  i m p l o r e  y o u  to a d d  l a n g u a g e  tc t h e  p r o p o s e d  a m e n d m e n t  
t h a t  r e s e r v e s  t h e  r i g h t  of  t h e  l e g i s l a t u r e  t o  r e a s o n a b l y  r e g u l a t e  
arms. A  l i s t  o f  e i g h t  p o s s i b l e  w a y s  t o  r e s e r v e  t h i s  r i g h t  is 
a t t a c h e d  t o  th i s  l e t t e r .

If y o u  h a v e  a n y  q u e s t i o n s  a b o u t  t h i s  is s u e ,  o r  i f  I c a n  
p r o v i d e  y o u  w i t h  a n y  a d d i t i o n a l  i n f o r m a t i o n ,  p l e a s e  l e t  m e  k n o w  a n d  
I w i l l  be  g l a d  t o  m e e t  w i t h  y o u  a t  y o u r  c o n v e n i e n c e .

V e r y  t r u l y  yo u r s ,

D O U G L A S  B. B A I L Y

A s s i s t a n t  A t t o r n e y  G e n e r a l

03 C31LH



A L T E R N A T I V E  M E T H O D S  O F  R E S E R V I N G  T H E  R I G H T  O F  T H E  L E G I S L A T U R E  T O
R E A S O N A B L Y  R E G U L A T E  A R M S  I N  S J R  4

T h e  i n d i v i d u a l  r i g h t  t o  k e e p  a n d  b e a r  arras s h a l l  n o t  b e  d e n i e d  or 
i n f r i n g e d  b y  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e  state,

1 . ... e x c e p t  t h a t  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e
s t a t e  m a y  r e g u l a t e  t h e  m a n n e r  in w h i c h  a r m s  m a y  b e  kept, b o r n e ,  o r  
used.

2 . ... e x c e p t  t h a t  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  of t h e
s t a t e  m a y  r e a s o n a b l y  r e g u l a t e  t h e  m a n n e r  in w h i c h  a r m s  m a y  b e  kept, 
b o r n e ,  o r  u s ed.

3. ... e x c e p t  t h a t  t h e  e x e r c i s e  of  t h i s  r i g h t  m a y  b e ' r e g u l a t e d  by 
law.

4. ... e x c e p t  t h a t  t h e  e x e r c i s e  o f  t h i s  r i g h t  m a y  b e  r e a s o n a b l y
r e g u l a t e d  b y  law.

5. ... e x c e p t  t h a t  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  the
s t a t e  m a y  r e g u l a t e  t h e  m a n n e r  in w h i c h  a r m s  m a y  b e  kept, b o r n e ,  or 
u s ed. N o  l a w  s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  ,or s p e c i a l
t a x a t i o n  o n  t h e  o w n e r s h i p  o r  p o s s e s s i o n  o f  f i r e a r m s .

6 . ... e x c e p t  t h a t  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e
s t a t e  m a y  r e a s o n a b l y  r e g u l a t e  t h e  m a n n e r  in w h i c h  a r m s  m a y  b e  kept, 
b o r n e ,  o r  u s e d .  N o  l a w  s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  o r
s p e c i a l  t a x a t i o n  on  t h e  o w n e r s h i p  o r  p o s s e s s i o n  o f  f i r e a r m s .

7. ... e x c e p t  t h a t  t h e  e x e r c i s e  o f  t h i s  r i g h t  m a y  b e  r e g u l a t e d  by  
law. N o  l a w  s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  o r  s p e c i a l
t a x a t i o n  o n  t h e  o w n e r s h i p  o r  p o s s e s s i o n  o f  f i r e a r m s .

8 . ... e x c e p t  t h a t  t h e  e x e r c i s e  o f  t h i s  r i g h t  m a y  b e  r e a s o n a b l y
r e g u l a t e d  b y  law. N o  l a w  s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  or  
s p e c i a l  t a x a t i o n  o n  t h e  o w n e r s h i p  o r  p o s s e s s i o n  o f  f i r e a r m s .
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N e b r a s k a n s  W e r e .  W a r n e d

Ironic Use of Gun Law
J

Nebraskans shouldn’t be surprised at 
the news that some defense attorneys 
a re  using the sta te’s new right-to-bear- 
a rm s amendment to defend clients 
against gun-related criminal charges. 
Voters had adequate warning that the 
amendment could make it harder to 
prevent the misuse of firearms. Unfor­
tunately, a majority chose to vote for the 
amendment anyway.

Omaha Police Chief Robert Wadman 
expressed concern before the Nov. 8 
election. He called attention to the fact 
that the amendment, which was backed 
by the National Rifle Association, guar­
antees “all persons’’ an “ inherent and 
inalienable” right to bear arm s and lists 
a  num ber of purposes for which the right 
to bear arm s is protected. State and local 
governments are forbidden to deny or 
abridge the right.

"All people,” as Wadman pointed out. 
could be construed to include felons. It 
could include children, drug addicts and 
the mentally deranged. The amendment 
left too many questions unanswered, 
Wadman and other opponents of the 
m easure said, and therefore could un­
dermine reasonable laws restricting the 
possession and use of firearms.

The NRA’s response, in effect, was 
that nothing would go wrong. Form er 
Nebraska State Sen. Gary Anderson, an 
Olympic gold medal rifleman and the 
NRA’s director of operations, said that 
the amendment wouid not change re- 
s tr.c t’.ons that have been upheld in court.

“ How does he know?” we asked in a 
July 2 editorial commenting on his assur­
ance. "No one can accurately predict 
how the courts, under new constitutional 
iar.guace. might rule on questions con-

ft

ceming laws forbidding the ownership of 
machine guns, tiie carrying of concealed 
weapons and the purchase of firearms 
Without a mandatory waiting period.”

Recent news stories magnify the con­
cerns. Among them:

— Attorneys for death row inmate C. 
Michael Anderson are  using the amend­
ment as a basis for appealing Anderson’s 
death sentence in a 1975 murder. The 
attorneys contend that the amendment 
made tiie death penalty unconstitutional 
by forbidding government from abridg­
ing the rights to life, liberty ar.d the 
pursuit of happiness and the right to bear 
arms.

— The amendment has been the basis 
of defense motions for two other defen­
dants. One is charged with second-de­
gree assault and the use of a weapon to 
commit a felony. Tne other is charged 
with being a felon in possession of a 
firearm.

— Lancaster County Public Defende- 
Dennis Keefe has said: "Attorneys are 
going to be looking at any offense involv­
ing a firearm, given the amendment. The 
consensus of attorneys in our office is 
that there are  serious questions about 
felon-in-possession charges and carry- 
ing-a-concealed-weapon charges that 
a re  going to have to be answered.”

How ironic. The NRA and other back­
ers of the amendment said they wanted 
to block future laws that would abridge 
the right of law-abiding people to bear 
arms. But no such laws have been 
contemplated. Now Nebraska is stuck 
with potentially far-reachaig language in 
the constitution, where it can’t be re­
pealed cr amended without another 
statewide vote.
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A n o t h e r  N e b r a s k a  V o t e  N e e d e d

Rulings on Gun Laws 
Show NRA Was Wrong

A statewide vote may be needed to 
d e a r  up the mess that "passage of Ne­
braska’s right-to-bear-arms amendment 
has caused. But a  petition campaign, 
which some people have suggested, 
should not be necessary. The Legislature 
should use its authority to place the issue 
on the 1990 ballot. j

The need for action became clearer 
when two Lincoln County district judges 
ruled that two important Nebraska gun 
laws were unconstitutional. Judge Don­
ald Rowlands II struck down a  law 
prohibiting the possession of a handgun 
by a  felon. Judge John P. Murphy threw  
out a law prohibiting the possession of a 
firearm  with its serial number obliterat­
ed.

The judges said those laws are uncon­
stitutional because the right-to-bear- 
arm s amendment, approved by the 
voters in November, prohibits state gov­
ernment from denying or infringing on 
the right to bear arms.

One way of correcting the situation 
would be to repeal the amendment, as 
Nebraska Attorney Genera! Robert 
Spire recommended. Spire said Nebras­
kans should consider repeal “for public 
safety reasons” unless the Lincoln Coun­
ty decisions are  overturned

The Legislature shouldn't wait for the 
Supreme Court to act, however. No one 
knows how long that would take.

Another approach that has been dis­
cussed is to draft substitute language. 
The idea would be to balance the con­
cerns of people who want a nght-to-bear- 
arm s provision and the concerns of 
peoDie who beiieve that the elected 
officials need the flexibility to pass gun 
laws that are needed to protect the 
public. Omaha Police Chief Robert Wad­
man and State Sen. Brad Ashford have 
said they wail pusn for a vote that would 
repeal the current language and give the 
voters a chance to approve language that 
would guarantee the nght of sportsmen

to own firearms but leave room for 
reasonable gun regulations.

The Spire approach would be prefera­
ble, in our opinion. A number of Nebras­
kans, including the editors of this 
newspaper, have been concerned since 
the beginning of the right-to-bear-arms 
campaign about the risk of embedding 
the amendment’s restrictive language in r 
the constitution, where it is difficult to 
change or repeal.

The National Rifle Association and , 
Nebraska backers of the amendment — 
assured the public that such concerns _  
were misplaced. The Lincoln County ~  
decisions demonstrate that the NRA was : 
wrong. Another sign of trouble was a 
recent statem ent by Alan Stoler, a  de- r 
fense attorney who suggested that the H 
voters inadvertently made the death . 
penalty unconstitutional when they ap­
proved the right-to-bear-arms amend­
ment.

Stoler said he believes the amendment 
opened the door for anyone to possess 
firearm s—children, felons, drug addicts 
and people who are mentally ill and 
dangerous. If Nebraskans are  sm art, 
Stoler said, “ they’ll get an initiative 
petition drive going right now . . .  to ‘ 
change it.’’

Ashford had proposed a  seven-day 
waiting period for purchasers of hand- j 
guns. In a  recent World-Herald Poll, 79 t 
percent of the 621 registered voters who 
were interviewed expressed suoport for 
a seven-day waiting period. Ashford says =
that, in view of the Lincoln County 
decisions, he now believes that a seven- 
day waiting period would be found un­
constitutional.

Wadman. Ashford and Stoler men­
tioned a petition campaign. We hope it 
doesn't come to that. Tne Legislature 
has the authority to place the quesuon of 
repealing the amendment before the 
voters and should do so rhis session.
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CHARLES A. COMEAU,
D e f e n d an t .

■Democracy I s  t h e  wor s t  form of Government except  a l l  
t h o s e  o t h e r  forms  t h a t  have been t r i e d  from time to 
time.**

Winston C h u r c h i l l ' s  words  remind us  of  t he  oc c a s i on a l  d i f f i c u l t i e s  t h a t

a r i s e  In t he  c o n t i n u a l  e v o l u t i o n  of  the d e m o c r a t i c  p r o c e s s .  That  i s  so
? \i I

because  In a democracy t he  government  must  bend t o  the w i l l  of  the

governed .  T h i s ,  by I t s  very  n a t u r e  c r e a t e s  change and dynamism. The

p r e d i c t a b i l i t y  of  l i f e  where government  c o n t r o l s  those who a r e  governed

i s - n o t  p r e s e n t  In a democracy.  T h i s  lack of  p r e d i c t a b i l i t y  In democracy

c r e a t e s  o c c a s i o n s  where the  e x e r c i s e  of  t he  w i l l  of  the peop l e  has

un f o r e s ee n  c o n s eq ue n c e s  and,  p e r h a p s ,  u n f o r t u n a t e  r t r u l t s .  But t h i s  does

no t  mean we t u r n  our  back  on t he  de moc r a t i c  p r o c e s s  and Ignore  the

r e s u l t s  of  d e m o c r a t i c  a c t i o n .

The c o r n e r s t o n e  of  c u r  n a t i o n  and our  s t a t e . I s  the w i l l  of  the

p e o p l e .  Abraham L i n c o l n  s a i d :

T h i s  c o u n t r y ,  w i t h  I t s  I n s t i t u t i o n s ,  b e l o n gs  to  the  
p eo p l e  who I n h a b i t  i t .  Whenever they  s h a l l  grow weary of  
the e x i s t i n g  government ,  t hey can e x e r c i s e  t h e i r  
c o n s t i t u t i o n a l  r i g h t  o f  amending i t ,  o r  t h e i r  
r e v o l u t i o n a r y  r i g h t  t o  dismember o r  ove r t h row I t .

So too ,  the  C o n s t i t u t i o n  of  t he  S t a t e  of  Nebraska be l ongs  to  the  peo p l e .

I t  i s  not  t he  l e g i s l a t u r e ' s  c o n s t i t u t i o n ,  the Go v e r no r ' s  c o n s t i t u t i o n ,  or

the  c o u r t s '  c o n s t i t u t i o n .  I t  I s  the  p e o p l e ' s  c o n s t i t u t i o n  and they may

amend I t  a s  t hey  see  f i t .



The argument  has  been advanced t h a t  the  p r op o n e n t s  of  the amendment 

t o  A r t i c l e  I ,  S e c t i on  1, and the  v o t e r s  d i d  not  mean fo r  I t  t o  be r e a d  

t oo  l i t e r a l l y .  The argument  has  been advanced t h a t  the  amendment I s  

p o o r l y  worded and o ve r b r oa d .  The argument  ha s  been advanced t h a t  t he  

amendment was pushed t o  a vote  by o u t s i d e  I n t e r e s t s  who had no conce rn  

f o r  i t s  f u l l  r a m i f i c a t i o n  on the s t a t e .  All  of  t h e se  a rgument s  may be 

f i t  and p r o p e r  t o p i c s  fo r  d e b a t e ,  d i s c u s s i o n ,  o r  e d i t o r i a l s .  They a r e  

n o t ,  however ,  f i t  t o p i c s  fo r  c o n s i d e r a t i o n  by t he  c o u r t s  of  t h i s  s t a t e .

Ho c o u r t  I s  f r ee  t o  presume t h a t  I t  can I n t e r p r e t ( t he  ' w i l l  of  t he  

p e o p l e . "  No co u r t  i s  f r e e  to s u b s t i t u t e  I t s  judgment  f o r  t h a t  of  t he
M*: i

c i t i z e n r y .  No cour t  can a r r o g a t e  t o  I t s e l f  the  s o l e  power t o  d e t e r mi n e  

. that  t he  v o t e r s  d id  not  u n d e r s t a n d  t he  f u l l  impor t  of  t h e i r  v o t e .  I f  t he

l anguage  of  the amendment I s  c l e a r ,  t he  duty  of the  c o u r t s  t o  g ive  f r e e

r e i g n  t o  t h a t  language I s  e q u a l l y  c l e a r .  To ignore  t he  p l a i n  l anguage of

t h e  amendment and to pu t  r e s t r i c t i o n s  upon the  amendment by way of  

I n t e r p r e t a t i o n  i s  to I n v i t e  the  r ep l a ceme n t  of  t he  e x e r c i s e  of  the  

p e o p l e ' s  w i l l  wi th J u d i c i a l  f l a t .  That  way l i e s  t y r a n n y .

T h i s  p o s i t i o n  f i n d s  e x p r e s s i o n  in c a s e s  p r e v i o u s l y  d e c i d e d  by the 

Nebraska  Supreme Cour t .  In Omaha Na t i ona l  Bank v, S p i r e . 223 Neb. 209 

(1986) ,  t he  c o u r t  3 t a t e d

"With r ega r d  t o  an I n i t i a t i v e  enac t me n t ,  however ,  a 
d i f f e r e n t  r u l e  must  app l y .  There  13 no meaningful  way to
de t e rmine  the I n t e n t  which m o t i v a t e s  v o t e r s  to  s i g n  a
p e t i t i o n  for  the submiss ion  of  an enac tment ,  nor  I s  t h e r e  
any r e a l  way to de t e rmine  the  i n t e n t  of  t hose  v o t e r s  who 
vo te  fo r  the a dop t i on  of  an e n a c t me n t .  The m o t i v a t i o n s  
and mental  p r o c e s s e s  of the  v o t e r  In Verd lgr e  o r  the 
e l e c t o r  in Elkhorn cannot  be d e t e r mi n e d  -  excep t  from the 
words of the enac tment  I t s e l f .  Beyond t h a t ,  a l l  t h a t  can 
be known by t h i s  co u r t  I s  t h a t  t he  v o t e r s  have been 
s u b j e c t e d  to t o r na d o ! Ik e  wind3 In v o t i n g  on t h i s  h i gh l y



p o l i t i c a l  q u e s t i o n .  We hold  t h a t  the  I n t e n t  of the 
v o t e r s  a d o p t i n g  an I n i t i a t i v e  amendment t o  the Nebraska ;  
C o n s t i t u t i o n  must be de t e rmined  from the  words of  the 
I n i t i a t i v e  amendment I t s e l f .

What we do know, and may use In o u r  I n t e r p r e t a t i o n s  of a 
p a r t  of  o u r  C o n s t i t u t i o n ,  a re  the  h i s t o r i c a l  or  o p e r a t i v e  
f a c t s  In c o n n e c t i o n  wi t h  the adop t i o n  of  a c o n s t l t u t l o c a l  
amendment .  As s t a t e d  In S t a t e  ex r e l . S t a t e  Rai lway 
Commission v. Pamsev. 151 Neb. 333,  341,  37 N.W. 2d 502,
507 ( 1 9 4 9 ) ,  ' I t  I s  p e r m i s s i b l e  t o  c o n s i d e r  the f a c t s  of 
h i s t o r y  in d e t e r m i n i n g  the meaning of  language of  the 
Const j  t u t i o n . '

In c o n s i d e r i n g  Omaha N a t i o n a l ' s  c o n t e n t i o n s  In t h i s  
r e g a r d ,  we must  c o n s i d e r  the words of  t he  I n i t i a t i v e  
p e t i t i o n ,  a s  t he  i n i t i a t i v e  p e t i t i o n  S i g n e r s  s u b mi t t e d  
t hose  words  to  t he  v o t e r s  for  e n a c t me n t ,  and the words 
a c t u a l l y  v o t e d  on and adopted  by the  v o t e r s .  Any o t h e r  
approach  would on ly  be a s e l e c t i v e  c h o i c e ,  made by a 
r e v i e w i n g  c o u r t ,  of  d i a m e t r i c a l l y  opposed a l l e g a t i o n s  
made by t h o s e  f a v o r i n g  or  oppos ing the  enac tmen t .  The 
I n t e n t  w i t h  which a s t a t u t e  Is  a dop t ed  by a smal l  number 
of  l e g i s l a t o r s ,  or  even the  i n t e n t  wi t h  which a l a r g e r  
group in a c o n s t i t u t i o n a l  convent ion  adopt  a 
C o n s t i t u t i o n ,  o r  a p a r t  t h e r e o f ,  may be d i v i n e d  from 
exami na t i on  of  the  p ro ce e d i n g s  of  such g r oups ,  b u t  I t  i s  
i mposs i b l e  t o  d i v i n e  t he  i n t e n t  o f  myr i ad  v o t e r s  who 
adopt  a c o n s t i t u t i o n a l  amendment.*

More r e c e n t l y ,  in Banner County v. S t a t e  Board of  E q u a l i z a t i o n . 226

Neb. 236 (1987 ) ,  t he  Nebraska  Supreme Cour t  once aga i n  s t a t e d :

" In  d e t e r m i n i n g  t he  meaning of  a C o n s t i t u t i o n a l  
p r o v i s i o n ,  we must  look t o  the p l a i n  and c l e a r  language 
c o n t a i n e d  t h e r e i n . *

Th i s  Cour t ,  t n e n ,  must  look to  the c l e a r  and p l a i n  language of  the 

amendment in o r d e r  t o  d e t e r m i n e  whether  S e c t i o n  28-1207 R. R.S.  1943, can 

w i t h s t a n d  c o n s t i t u t i o n a l  s c r u t i n y .

The language t h a t  a p p ea r e d  on the b a l l o t  f o r  I n i t i a t i v e  Measure *403 

i s  a s  f o l l ows :

’ Shal l  A r t i c l e  I ,  S e c t i o n  1, of t he  C o n s t i t u t i o n  of 
Nebraska ,  be amended t o  e s t a b l i s h  a r i g h t  to keep and 
bea r  arms f o r  l awful  p u r p o s e s ,  and to  p r o v i d e  t h a t  such



r i g h t  s h a l l  not  be I n f r i n g e d  by the  S t a t e  or  any 
s u b d i v i s i o n  of  the  S t a t e ? -

The e x p l a n a t o r y  language c o n t a i n e d  on the  b a l l o t  s t a t e d :

"A vo te  'HIE '  ^111 amend the  C o n s t i t u t i o n  of  Nebraska to 
e s t a b l i s h  a r i g h t  to keep and b ea r  arms for  lawful  
pu r po s es ,  and to  p r o v i d e  t h a t  such r i g h t s  s h a l l  no t  t?e 
I n f r i n g e d  by the  S t a t e  o r  any s u b d i v i s i o n  of t he  S t a t e .

*A vote  ' AGAINST' w i l l  no t  c aus e  the  C o n s t i t u t i o n  of 
Nebraska t o  be amended In such a manner .*

A r t i c l e  I ,  S e c t i o n  1 of the  C o n s t i t u t i o n  of  the S t a t e  of Nebraska now

s t a t e s  a s  f o l l ows :
* a i

’ All p e r s o n s  a r e  by n a t u r e  f r e e  and I nde p e n d e n t , and have 
c e r t a i n  I n h e r en t  and I n a l i e n a b l e  r i g h t s ;  among t h e s e  a r e  
l i f e ,  l i b e r t y ,  the p u r s u i t  of  h a p p i n e s s ,  and the r i g h t  to  
keep and bea r  arms f o r  s e c u r i t y  o r  d e f en s e  of  s e l f ,  
f am i ly ,  home, and o t h e r s ,  and f o r  lawful  common d e f e n s e ,  
h u n t i n g ,  r e c r e a t i o n a l  u s e ,  and a l l  o t h e r  lawful p u r p o s e s ,  
and such r i g h t s  s h a l l  not  be d en i e d  o r  I n f r i n g e d  by the 
S t a t e  o r  any s u b d i v i s i o n  t h e r e o f . *

I t  I s  obv i ous ,  t h a t  the  people  have d e c i d e d  t h a t  the p o s s e s s i o n  of

f i r e a r m s  i s  an I nhe r en t  and I n a l i e n a b l e  r i g h t  t h a t  may o n l y  be i n f r i n g e d

upon by the S t a t e  I f  t he  f i r e a r m  i s  p o s s e s s e d  f o r  somet h ing  o t h e r  than  a

" l awfu l  purpose* .

S e c t i on 28-1207 R. R.S .  ( 1943)_,_makes t h e p o s s e s s ion  of  a f i r e a r m  t h a t  

h a s  been d e f ac e d  a c r i m i n a l  o f f e n s e .  I t  I s  t he  p o s s e s s i o n ,  no t  t he  u s e

of  t h e  weapon t h a t  i s  p r o h i b i t e d .  I t  can not  be s a i d  t h a t  t he  s t a t u t e  

p r o h i b i t s  an unlawful  pu r pose  in r e g a r d  t o  t he  p o s s e s s i o n  of  the  f i r e a r m ,  

and ,  t h e r e f o r e ,  l og i c  l e a d s  to  a d e t e r m i n a t i o n  t h a t  t h i s  s t a t u t e  i s  

p r o h i b i t e d  by t he  c l e a r  language of  A r t i c l e  I ,  S e c t i o n  1 of  t he  Nebraska  

Const  I t u t  I on .

The l e g i s l a t u r e  may p r o h i b U  u nlawfu l  u s e s  of  f i r e a r m s ,  bu t  may not  

p r o h i b i t  t h e i r  p o s s e s s i o n ,  u n l e s s  t h a t  n o s s e s s l o n  Is  f o r  an unlawful



p ur po s e .  I t  may be argued  t h a t  any s t a t u t e  t h a t  p r o h i b i t s  the p o s s e s s i o n

of  a weapon,  unaccompanied by any a f f i r m a t i v e  a c t  on the  p a r t  of the

p o s s e s s o r  which I s  un l a wf u l ,  cannot  w i t h s t a n d  c o n s t i t u t i o n a l  s c r u t i n y .

The Ccur t  need  not  r each  such a co n c l us i on  bu t  only  needs  to de t e rmine
*

t he  c o n s t i t u t i o n a l i t y  of  S e c t i on  28-1207 R.R.S.  1943.  Since the 

d e f en d a n t  In t h i s  case  In not  cha rged  wi t h  a c t u a l l y  d e f a c i n g  a f i r e a r m ,  

h i s  mere p a s s i v e  p o s s e s s i o n  of a f i r ea r m may not  be p r o h i b i t e d .

T h e r e f o r e ,  the  Cour t  f i n d s  t h a t  S e c t i o n  28-1207,  R.R.S.  (1943) I s  

u n c o n s t i t u t i o n a l  and may not  be t he  b a s i s  of  ;;an In fo rmat i on  f i l e d  a g a i n s t  

t h e  Defendant  In t h i s  c a s e .  T h e r e f o r e ,  t he  Demurrer ,  which the Court  

t r e a t s  a s  a Motion to Dismiss ,  i s  s u s t a i n e d ;  t he  In fo rmat i on  d i s m i s s ed  a t  

t h e  S t a t e ' s  c o s t s ;  and t he  Defendant  r e l e a s e d  from h i s  r ecogn i zance .

SO ORDERED.
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IN THE DISTRICT COURT OF LINCOLN COUNTY, NEBRASKA p
CD

THE STATE OF NEBRASKA,
0^0

P l a i n t i f f , CASE NO. 97-26

v. ORDER

LARRY L. RUSH,

Defendant

NOW ON THIS 6 th  day of  February, ;  1989,  t he  a bove - c a p t i one d

m a t t e r  comes on f o r  D i s p o s i t i o n  or, the Demurrer t o  Count I of  the Amended 

I n f o r ma t io n .  The Demurrer  f i l e d  by the Defendant  a sks  t h i s  Cour t  to 

d e c l a r e  t h a t  p o r t i o n  of  Neb.  Rev.  S t a t .  S e c t i on  28-1206 (1)  r e s t r i c t i n g  

p o s s e s s i o n  of a f i r e a r m  u n c o n s t i t u t i o n a l  in l i g h t  of  the r e c e n t  amendment 

t o  A r t i c l e  I ,  S e c t i o n  1 of  t he  C o n s t i t u t i o n  of  t he  S t a t e  of  Nebraska by 

I n i t i a t i v e  P e t i t i o n  Measure 8403.

Thi s  Cour t  in d e c i d i n g  the  i s sue  advanced by the Defendant  and 

opposed by the S t a t e  of Nebraska  I s  r e q u i r e d  to  look to the d e c i s i o n s  of  

t he  Nebraska Supreme Cour t  f o r  p r e c e d e n t .  In s o  do ing ,  the r e c e n t  

d e c i s i o n  of  Omaha Na t i ona l  Bank v.  So i r e .  223 Neb. 209 (1986) ,  i s  

d i r e c t l y  on p o i n t .  In t he  S p i r e  d e c i s i o n  the  Nebraska Supreme Court  

u phe l d  the  v a l i d i t y  of  I n i t i a t i v e  300 p r o h i b i t i n g  c o r p o r a t e  ownership  of  

farm and ranch p r o p e r t y  and s t a t e d :

“The j u d i c i a r y  may not  s i t  as  a s u p e r l e g i s l a t u r e  to  
judge the  wisdom o r  d e s i r a b i l i t y  of  l e g i s l a t i v e  p o l i cy  
d e t e r m i n a t i o n s  made in a r e a s  t h a t  n e i t h e r  a f f e c t  
fundamental  r i g h t s  no r  proceed  a long  s u s p e c t  l i n e s .

Even more so ,  in a c a s e  i nvo l v i ng  the  p e o p l e ' s  amencment 
t o  t h e i r  C o n s t i t u t i o n ,  we make no a t t e mp t  to judge the 
wisdom or  the d e s i r a b i l i t y  In e n a c t i n g  such amencments.



The u l t i m a t e  s ou r ce  of  power In any democr a t i c  form of 
government  I s  the p e o p l e .  Our Nebraska C o n s t i t u t i o n  Is a 
document be l on g i n g  t o  the p e o p l e .  Su b j e c t  only t o  the 
supremacy c l a u s e  of  the Un i t e s  S t a t e s  C o n s t i t u t i o n ,  the 
peop l e  may pu t  In t h e i r  document what  they w i l l .  Even ' o  
the shock and dismay of c o n s t i t u t i o n a l  t h e o r e t i c i a n s ,  the 
peop l e  may add p r o v i s i o n s  d e a l i n g  wi t h  ' non-fundamenha I ' 
r i g h t s ,  a s  wel l  a s  p r o v i s i o n s  b e a r i n g  the  most t enuous  of 
r e l a t i o n s h i p s  t o  the no t i on  of  what  c o n s t i t u t e s  ^he b as i c  
framework of  government .  The p e o p l e  may add p r o v i s i o n s  
which legal  s c h o l a r s  might  dec ry  a s  l e g i s l a t i v e  or  
s t a t u t o r y  in n a t u r e .  But the p e o p l e  may do i t  
n o n e t h e l e s s . "

I t  I s  a p p a r e n t  from a r e a d i n g  of  the  S p i r e d e c i s i o n  t h a t  t h i s
(

C o u r t ' s  op i n i on  as  t o  the d e s i r a b i l i t y  of  I n i t i a t i v e  Measure #403 i s  

e n t i r e l y  i r r e l e v a n t .  One may argue t h a t  t he  v o t e r s  of the S t a t e  of 

Nebraska were duped by a s p e c i a l  i n t e r e s t  group from o u t s i d e  the s t a t e  to  

p a s s  an amendment to  the Nebraska C o n s t i t u t i o n  which was unnecessa ry  or  

I mpr ec i s e l y  d r a f t e d .  S i m i l a r l y ,  a l o g i c a l  pe r s on  might  argue t h a t

I n i t i a t i v e  Measure #403 s hou l d  have p e r m i t t e d  the  S t a t e  of Nebraska to  

e x e r c i s e  r e a s on ab l e  r e s t r i c t i o n s  to  p r e v e n t  t he  p o s s e s s i o n  o f :  

semi au t oma t i c  o r  a u t o m a t i c  a s s a u l t  r i f l e s  o r i g i n a l l y  developed fo r  

combat ;  p l a s t i c  handguns  d e s i g ne d  to evade d e t e c t i o n  a t  a i r p o r t  s e c u r i t y  

s t a t i o n s ;  o t h e r  t ype s  of  f i r e a r m s  which a r e  u n r e a s ona b l y  dangerous  and 

wi t hou t  s o c i a l  u t i l i t y  In a c l v i l l z e c  s o c i e t y ;  or  f i r e a r ms  by p e r s o n s  

p r e v i o u s l y  c o n v i c t e d  o f  a f e l o n y .

Whatever  the  r e l a t i v e  m e r i t s  o r  d e m e r i t s  of  t hose  p o s i t i o n s  

might  be,  they must be c o n s i d e r e d  m a t t e r s  of  p u b l i c  p o l i cy  more p r o p e r l y  

l e f t  to deba t e  and d e c i s i o n  by the pe op l e  of  t he  S t a t e  of  Nebraska and 

t h e i r  e l e c t e d  r e p r e s e n t a t i v e s  In the Nebraska  Unicamera l .  I f  the v o t e r s  

of t h i s  S t a t e  a r e  d i s s a t i s f i e d  wi th  t h e i r  C o n s t i t u t i o n ,  they may modi fy 

the language a t  any t ime in t h e i r  s o l e  and a b s o l u t e  d i s c r e t i o n .



The a u t h o r i t y  of the peop l e  of  Nebraska to  amend the

C o n s t i t u t i on ,  of  the S t a t e  of Nebraska Is  s e t  f o r t h  In A r t i c l e  I I I ,

S e c t i o n  2,  which p r o v i d e s  In p a r t :

"The f i r s t  power r e s e r v e d  by the people  I s  the 
i n i t i a t i v e  whereby laws may be enac t ed  and c o n s t i t u t i o n a l  
amendments adopt ed  by t he  people  i ndependen t l y  of  the 
L e g i s l a t u r e .  Thi s  power may be invoked by p e t i t i o n  
where in  the purposed  measures  s h a l l  be s e t  f o r t h  a t  
l e n g t h . "

The language t h a t  appea red  on the genera l  e l e c t i o n  b a l l o t  on

November 8,  1988, f o r  I n i t i a t i v e  Measure "403, was a s  f o l l o w s :
’ H i

"Sha l l  A r t i c l e  I ,  S e c t i o n  1, of the C o n s t i t u t i o n  of 
Nebraska ,  be amended to  e s t a b l i s h  a r i g h t  t o  keep and 
b ea r  arms f o r  lawful  pu r pos es ,  and to p r o v i d e  t h a t  such 
r i g h t  s h a l l  not  be i n f r i n g e d  by the S t a t e  o r  any 
s u b d i v i s i o n  of  the S t a t e ? "

The e x p l a n a t o r y  language c o n t a i n e d  on the  b a l l o t s  s t a t e d :

"A vote  7FOR1' w i l l  amend the C o n s t i t u t i o n  of  Nebraska to 
e s t a b l i s h  a r i g h t  to keep and bea r  arms f o r  lawful  
p u r po s e s ,  and t o  p r ov ide  t h a t  such r i g h t s  s h a l l  not  be 
i n f r i n g e d  by the S t a t e  o r  any s u b d i v i s i o n  of  the S t a t e .

" ’ vote  AGAINST'  w i l l  not  cause  the C o n s t i t u t i o n  of 
Nebraska to  be amended In such manner ."

As a r e s u l t  of  the pas sage  of  t h i s  measure ,  A r t i c l e  I ,  S e c t i o n  i

o f  the C o n s t i t u t i o n  of the S t a t e  of  Nebraska now s t a t e s  a s  f o l l ows :

"All  pe r s o n s  a r e  by n a t u r e  f r e e  and Independent ,  and 
have c e r t a i n  i nhe re n t  and i n a l i e n a b l e  r i g h t s ;  among t he se  
a r e  l i f e ,  l i b e r t y ,  the p u r s u i t  of  h a p p i n e s s ,  and the 
r i g h t  to keep and bea r  arms fo r  s e c u r i t y  o r  de f en s e  of 
s e l f ,  f ami ly ,  heme, and o t h e r s ,  and f o r  lawful  common 
d e f e n s e ,  h u n t i n g ,  r e c r e a t i o n a l  use ,  and a i l  o t h e r  lawful 
p u r po s es ,  and such r i g h t s  s h a l l  not  be d e n i e d  or  
i n f r i n g e d  by the s t a t e  or  any . s u b d i v i s i o n  t h e r e o f . "

In t h i s  c a s e ,  the d e f enda n t  Is  not  ch a r ge d  wi th u s i n g  a f i r e a r m

f o r  any unlawful  pu rpos e .  R a t he r ,  the de f endan t  i s  charged  wi th  a

‘ s t a t u s I _ o f f e n s e - o f - p o s s e s s I Q D - o f _ a f i r ea r m w i th a b a r r e l  l e s s  . that  18



Inches  In length. .

I f  the Nebraska L e g i s l a t u r e  p a s s e d  a law a f t e r  the adopt ion  of 

I n i t i a t i v e  Measure #403 p r o h i b i t i n g  the  p o s s e s s i o n  of  handguns ,  but  not  

s ho t guns  and r i f l e s ,  would the  law be u n c o n s t i t u t i o n a l ?  The answer i s  

o bv i ous l y  yes .  I s  t h e r e  any language In #403 which p r e v e n t s  the 

p o s s e s s i o n  o f handguns  by p r i o r  f e l o n s ?  The answer  I s  an u n f o r t u n a t e  no.

Neb. Rev.  S t a t .  S e c t i o n  28-1206 ( 1 ) ,  i s  c l e a r l y  u n c o n s t i t u t i o n a l  

in t h a t  i t  makes p o s s e s s i o n  of  a f i r ea r m wi th  a b a r r e l  l e s s  than 18 

i nc hes  In l eng th  by a p r i o r  f e l o n  a cr ime r a t h e r  than p r o h i b i t i n g  the  

unlawful  use of  t h a t  weapon.  To i l l u s t r a t e  the  d i s t i n c t i o n  one need on ly  

look t o  the p r e c e d i n g  s t a t u t o r y  s e c t i o n ,  Neb. Rev.  S t a t .  S e c t i o n  28-1205,  

which p r o v i d e s  t h a t  any pe r s on  who u s e s  a f i r e a r m  t o  commit any fe lony  

commits  a C l a s s  I I I  Fe lony ,  which i s  t r e a t e d  a s  a s e p a r a t e  and d i s t i n c t  

o f f e n s e  r e q u i r i n g  the  Impos i t i on  of  a c o n s e c u t i v e  s e n t e n c e  by the 

s e n t e n c i n g  c o u r t .

Wi thout  a doubt  S e c t i o n  28-1205,  r ema ins  a s  a s i g n i f i c a n t  

d e t e r r e n t  to c r imi n a l  a c t i v i t y  which r e t a i n s  i t s  v a l i d i t y  d e s p i t e  the 

C o u r t ' s  r u l i n g  on t o d a y ' s  d a t e .

F r eq u e n t l y  in t he  p a s t ,  j udge s  have been c r i t i c i z e d  by c e r t a i n  

p o l i t i c i a n s  and commenta tors  f o r  l i b e r a l l y  i n t e r p r e t i n g  the  C o n s t i t u t i o n  

to  r e a d  i n t o  i t  language o r  a r e s u l t  which c ou l d  not  be found wi t h i n  the 

" f o u r  c o r ne r s "  of  the C o n s t i t u t i o n .  Th i s  Cour t  n e i t h e r  ad o p t s  a 

c o n s e r v a t i v e  nor  l i b e r a l  I n t e r p r e t a t i o n  in t h i s  c a s e ,  but  r a t h e r  r e a a s  

the c l e a r  and unambiguous language of the C o n s t i t u t i o n  of  the  S t a t e  of 

Nebraska to de t e rmine  the  r e s u l t .  As f u r t h e r  s t a t e d  by the Nebraska



Supreme Court in the So 1 re decision:

"In c o n s t r u i n g  p r o v i s i o n  of a c o n s t i t u t i o n ,  c o u r t s  may 
examine d eb a t e s  and p r oc e e d i n g s  of  a c o n s t i t u t i o n a l  
c onven t i on  to de t e rmi ne  the f ramers ' '  I n t e n d e d  meaning of 
words ,  p h r a s e s ,  or  c l a u s e s  of a c o n s t i t u t i o n .  ( C i t a t i o n s  
o m i t t e d ) .

With r e g a r d  to an I n i t i a t i v e  enac t me n t ,  however,  a 
d i f f e r e n t  r u l e  must app l y .  There  i s  no meaningful  way to 
de t e rmine  the i n t e n t  which m o t i v a t e s  v o t e r s  to s i gn  a 
p e t i t i o n  fo r  the submiss ion  of  an enac t me n t ,  nor ! s  t he re  
any r e a l  way to de t e rmine  the i n t e n t  of  those  v o t e r s  who 
vote  f o r  the adop t ion  of  an enac tmen t .  The m o t i v a t i o ns  
and mental  p r o c e s s e s  of  the v o t e r  In Verdi  ore  or  the 
e l e c t o r  In Elkhorn cannot  be d e t e r ml n e d - ex c e p t  from the 
words of  the enactment  I t s e l f .  Beyond t h a t ,  a l l  t h a t  can 
be known by t h i s  c o u r t  i s  t h a t  the v o t e r s  have been 
s u b j e c t e d  to  t o r n a d o l i k e  winds  In v o t i n g  on t h i s  h i gh l y  
p o l i t i c a l  q u e s t i o n .  We ho l d  t h a t  the i n t e n t  of the 
v o t e r s  a d op t i n g  an i n i t i a t i v e  amendment t o  the Nebraska 
C o n s t i t u t i o n  must be de t e r mi ne d  from t he  words of  the 
i n i t i a t i v e  amencment i t s e l f . "

For the  r ea s on s  s t a t e d  above,  t h i s  Cour t  s u s t a i n s  the Demurrer 

f i l e d  by the Defendant  t o  Count I of  the  Amended I nf o r ma t i on ,  t r e a t s  i t  

a s  a Motion t o  Dismiss ,  and d i s m i s s e s  Count I .  I ho ld  t h a t  Neb. Rev. 

S t a t .  S e c t i on  28-1206 (1)  so f a r  as  I t  p e r t a i n s  t o  p o s se s s io n  of a 

f i r e a r m  wi th  a b a r r e l  l e s s  than e i g h t e e n  inches  in l ength  by a p r i o r  

f e l o n  i s  u n c o n s t i t u t i o n a l  In t h a t  I t  v i o l a t e s  A r t i c l e  I ,  S e c t i on  I of  the 

C o n s t i t u t i o n  of  the S t a t e  of Nebraska .

SO ORDERED.

BY THE COURT:

uOllALU r.. RUWLni/Do TT 
D i s t r i c t  Judge

■n



 ̂\  1 > 11 1J j 4  '! S\ ‘ Dili Sheffield, Governor

j  r . ,  u •_= v y  u i n i i b : . 1. . : -

D E l ' A I t T A I E L V T  OB' L A W
POUCH K -  STA re  CAPITOL 
JUNEAU. ALASKA 90 O il 

O FFIC E OF THE A TTO R N EY GENERA L PHONE: 19071465-9600

A p r i l  13 ,  1983
R e d a t e d  7 / 1 / 8 3  f o r  p r i n t i n g  p u r p o s e s

The H o n o r a b l e  P a t  Rodey 
S e n a t o r
A l a s k a  S t a t e  L e g i s l a t u r e  
Pouch  V
J u n e a u ,  A l a s k a  99811

The H o n o r a b l e  C h a r l i e  B u s s e l l  
R e p r e s e n t a t i v e  
A l a s k a  S t a t e  L e g i s l a t u r e  
Pouch  V
J u n e a u ,  A l a s k a  99811

Re:  Handgun Ban
Our f i l e  N o . : 3 6 6 - 4 4 4 - 8 3

D e a r  S e n a t o r  Rodey and  R e p r e s e n t a t i v e  B u s s e l l :

You h a v e  a s k e d  t h i s  o f f i c e  w h e t h e r  a l a n d l o r d ,  t h r o u g h  
a l e a s e h o l d  a g r e e m e n t ,  may p r o h i b i t  a t e n a n t  f r o m  p o s s e s s i n g  
h a n d g u n s .  We c o n c l u d e  t h a t  i n  c e r t a i n  c i r c u m s t a n c e s  a l a n d l o r d  
may r e s t r i c t  o r  p r o h i b i t  t h e  u s e  a n d / o r  p o s s e s s i o n  o f  h a n d g u n s  on 
p r o p e r t y  w h i c h  i : . l e a s e d  t o  a n o t h e r  i n d i v i d u a l .

Our  i n i t i a l  i n q u i r y  r e g a r d i n g  t h i s  m a t t e r  commenced 
w i t h  a r e v i e w  o f  r e l e v a n t  A l a s k a n  C o n s t i t u t i o n a l  p r o v i s i o n s .  The 
A l a s k a  C o n s t i t u t i o n  d i r e c t l y  a d d r e s s e s  a c i t i z e n s  a b i l i t y  t o  b e a r  
a rms  a t  A r t i c l e  I ,  S e c t i o n  19 w h i c h  s t a t e s :

A w e l l - r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  t o  t h e  
s e c u r i t y  o f  a f r e e  s t a t e ,  t h e  r i g h t  o f  t h e  p e o p l e  
t o  k e e p  and  b e a r  a rms  s h a l l  n o t  be  i n f r i n g e d .

The l a n g u a g e  e m b o d i e d  i n  A l a s k a ' s  C o n s t i t u t i o n  p e r t a i n ­
i n g  t o  a rms  i s  v i r t u a l l y  i d e n t i c a l ,  s a v e  f o r  two c h a n g e s  i n  p u n c ­
t u a t i o n ,  t o  l a n g u a g e  f o u n d  i n  A r t i c l e  I I  o f  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n .  A r t i c l e  I I  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  was 
p r o p o s e d  by t h e  C o n g r e s s  on S e p t e m b e r  25 ,  1789 and  became t h e  l aw 
o f  t h e  U n i t e d  S t a t e s  on December  15 ,  1791 .  D u r i n g  t h e  one
h u n d r e d  and  n i n e t y  two y e a r s  s i n c e  a d o p t i o n  o f  t h e  Second  
Amendment  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  and  t h e  t w e n t y - f o u r  
y e a r s  s i n c e  t h e  A l a s k a  C o n s t i t u t i o n  h a s  b e e n  i n  e f f e c t ,  numerous  
c o u r t  c a s e s  h a v e  i n t e r p r e t e d  t h e  c o n s t i t u t i o n a l  l a n g u a g e  w h i c h  
e s t a b l i s h e s  t h e  r i g h t  t o  b e a r  a r m s .

1
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We n o t e  t h e  p e r i o d  s i n c e  t h e  a d o p t i o n  o f  t h e  S e co n d  
Amendment h a s  w i t n e s s e d  an e v e r  i n c r e a s i n g  i s s u a n c e  o f  o p i n i o n s  
f r om t h e  j u d i c i a r y  o f  t h e  v a r i o u s  s t a t e s  and  t h e  f e d e r a l  c o u r t s  
w h i c h  p l a c e  l i m i t s  on an  i n d i v i d u a l ' s  a b i l i t y  t o  b e a r  a r m s .  Some 
c o m m e n t a t o r s  h a v e  t h e o r i z e d  t h a t  t h e  l e g i s l a t i v e  and  j u d i c i a l  
l i m i t a t i o n s  i n c r e a s e d  s i g n i f i c a n t l y  w i t h  t h e  a v a i l a b i l i t y  o f  
i n e x p e n s i v e  s u r p l u s  weapons  f o l l o w i n g  t h e  A m e r i c a n  C i v i l  War.  1 /  
A c c o r d i n g  t o  t h i s  t h e o r y ,  t h e  i n c r e a s e  i n  r e s t r i c t i v e  gun  c o n t r o l  
m e a s u r e s  and  c o r r e s p o n d i n g  j u d i c i a l  i n t e r p r e t a t i o n s  was 
a s s o c i a t e d  w i t h  i n c r e a s i n g  a c q u i s i t i o n  o f  f i r e a r m s  by r e c e n t l y  
e m a n c i p a t e d  B l a c k  A m e r i c a n s  a nd  i m m i g r a n t s  c o u p l e d  w i t h  t h e  
i n c r e a s e d  a v a i l a b i l i t y  o f  f i r e a r m s  i n  t h e  p o s t  C i v i l  War 
i n d u s t r i a l  A m e r i c a .  The r i g h t  o f  ' b e a r i n g  a r m s '  i s  n o t  a r i g h t  
g r a n t e d  by t h e  C o n s t i t u t i o n  n o r  i s  i t  i n  any  m a n ne r  d e p e n d a n t  
upon  t h a t  i n s t r u m e n t  f o r  i t s  e x i s t e n c e .  U.S.  v.  C r u i k s h a n k ,  92 
U.S.  553 ( D . C . L a .  1 8 7 5 ) .

Wh i l e  o f f e r i n g  no j u d g m e n t  on t h e  p r o p r i e t y  o r  e f f e c ­
t i v e n e s s  o f  t h e  r e s t r i c t i v e  l e g i s l a t i v e  and  j u d i c i a l  m e a s u r e s ,  we 
o b s e r v e  t h a t  t h e  c u r r e n t  s t a t e  o f  t h e  l aw p e r t a i n i n g  t o  t h e  c o n ­
s t i t u t i o n a l  l a n g u a g e  h o l d s  t h a t :

fThe]  p u r p o s e  o f  t h i s  amendment ,  g u a r a n t e e i n g  t h a t  
t h e  r i g h t  o f  t h e  p e o p l e  t o  k e e p  and  b e a r  a r m s ,  was 
t o  p r e s e r v e  t h e  e f f e c t i v e n e s s  a nd  a s s u r e  t h e  c o n ­
t i n u a t i o n  o f  t h e  s t a t e  m i l i t i a .  U . S .  v .  O a k e s ,
56 A F . 2 d ,  c e r t ,  d e n i e d  98 S . C t .  I7i93 ( C . A. Kan.
1977).

The mode r n  j u d i c i a l  v i e w  h a s  i n c r e a s i n g l y  f o u n d  t h a t  
t h e  g u a r a n t e e d  r i g h t  t o  k e e p  and  b e a r  arms  i s  n o t  an  i n d i v i d u a l l y  
p r o t e c t e d  r i g h t ,  b u t  r a t h e r  a c o l l e c t i v e  r i g h t  w h i c h  a l l o w s  t h e  
p e o p l e  o f  t h e  v a r i o u s  s t a t e s  t o  s e r v e  i n  a m i l i t i a .  The c o n t e m ­
p o r a r y  j u d i c i a l  v i e w  i n  t h e  g r e a t  m a j o r i t y  o f  s t a t e s  i n t e r p r e t s  
t h e  c o n s t i t u t i o n a l  l a n g u a g e  a s  p o s i n g  no l i m i t a t i o n s  on t h e  
l e g i s l a t u r e ' s  power  t o  r e g u l a t e  t h e  o w n e r s h i p  o r  c o n t r o l  o f  f i r e ­
a r m s .  W h a t e v e r  t h e  s c o p e  o f  any  common-law o r  c o n s t i t u t i o n a l  
r i g h t  t o  b e a r  a r m s ,  i t  i s  n o t  a b s o l u t e  a nd  d o e s  n o t  g u a r a n t e e  t o  
i n d i v i d u a l s  t h e  r i g h t  t o  c a r r y  weapons  a b r o a d  a t  a l l  t i m e s  and  i n  
a l l  c i r c u m s t a n c e s .  A p p l i c a t i o n  o f  A t k i n s o n , 291 N.W.2d 396 
(Minn,  1 9 8 0 ) .  By a n a l o g y  t h e n , a l a n d l o r d ,  t o o ,  c o u l d  r e s t r i c t

1 /  K a t e s ,  
7 - 3 0  (1979)

Don B. R e s t r i c t i n g  H a n d g u n s . N o r t h  R i v e r  P r e s s ,  pages
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Lhe p o s s e s s i o n  o f  h a n d g u n s  on p r o p e r L y  he o r  she ow n s  and leases. 
If Lhe S L a L e  can r e s L r i c L  ar m s  w i t h o u t  r u n n i n g  a f o u l  o f  c o n s t i t u­
ti o n a l  p r o v i s i o n s ,  an i n d i v i d u a l  a l m o s t  c e r t a i n l y  has s i m i l a r  
a b i l i t i e s .

I t  i s  c o n c e iv a b l e  t h a t  a l a n d l o r d ' s  ban on handgun 
ownership  could  be c h a l l e n g e d  unde r  c o n s t i t u t i o n a l  d o c t r i n e s  
which a f f o r d  a r i g h t  o f  p r i v a c y .  The Un i ted  S t a t e s  C o n s t i t u t i o n ,  
wh i l e  no t  c o n t a i n i n g  an ex p re s s  p r o v i s i o n  g u a r a n t e e i n g  p r i v ac y  
has been i n t e r p r e t e d  to a f f o r d  an i n d i v i d u a l  c e r t a i n  p r o t e c t i o n s ,  
Cf.  Gr i swold  v.  C o n n e c t i c u t , 381 U.S.  A79 ( 1965) .  "The C o n s t i t u ­
t i o n  ex tends  s p e c i a I  s a f e g u a r d s  t o  t he  p r i v a c y  o f  t he  home, i n ­
c l u d i n g  a c t i v i t i e s  which might  be p r o h i b i t e d  in o t h e r  c o n t e x t s . "  
Cf.  U.S.  v.  O r i t o , 413 U.S. 137,  142 (1973) .

While i t  i s  u n l i k e l y  t h a t  a c o u r t  would f i n d  t h a t  an 
i n d i v i d u a l s  r i g h t  to pos s e s s  arms ( f o r  example a gun c o l l e c t i o n )  
i s  p r o t e c t e d  by the  p r i v a c y  s h i e l d  o f  the  U.S. C o n s t i t u t i o n ,  the 
argument  cou ld  be m a i n t a i n e d .  We a r e  unaware o f  t h i s  argument  
be ing  s u c c e s s f u l l y  a s s e r z e d  i n  any a ng lo - a m e r i c a n  j u r i s d i c t i o n .

A more l i k e l y  sou rce  o f  p r o t e c t i o n  under  t he  r i g h t  to 
p r i v a c y  d o c t r i n e  may be a f f o r d e d  by t he  Alaska  C o n s t i t u t i o n  a t  
A r t i c l e  I ,  S e c t i o n  22 which s t a t e s  t h a t :

beThe r i g h t  o f  t he  peop l e  to p r i v a c y  s h a l l  not  
i n f r i n g e d .  The l e g i s l a t u r e  s h a l l  implement  t h i s  
s e c t i  on.

The Alaska  Supreme Cour t  has e x p l i c i t l y  s t a t e d  t h a t  t he  r i g h t  of  
p r i v a c y  g ua ra n t e e d  to  Alaskans  i s  b r o a d e r  in scope  than t h a t  
gu a ra n t e e d  by t he  f e d e r a l  c o n s t i t u t i o n .  Woods & Rohde, I n c . ,  v.  
S t a t e , 565 P . 2d 138 (1977) .  Even so ,  t he  meaning o t  p r i v ac y  of  
n e c e s s i t y  must  va ry  depending on t he  f a c t u a l  c o n t e x t  and the  
o f t e n  compe l l i ng  i n t e r e s t s  o f  s o c i e t y  and the  i n d i v i d u a l .  S t a t e 
v. G l a s s , 583 P . 2d 879 (1978) .  The t e s t  f o r  what i n t e r e s t s  a re  
p r o t e c t e d  unde r  A l a s k a ' s  c o n s t i t u t i o n a l  r i g h t  to  p r i v ac y  a r e ,  
f i r s t ,  whe ther  a pe r so n  has  e x h i b i t e d  an a c t u a l  ( s u b j e c t i v e )  
e x p e c t a t i o n  o f  p r i v a c y  and,  second,  t h a t  t he  e x p e c t a t i o n  be one 
t h a t  s o c i e t y  i s  p r e p a r ed  to  r e c o g n i z e  as " r e a s o n a b l e " .  H i l b e r s  
v.  M u n i c i p a l i t y  o f  Anchorage , 611 P . 2d 31 (1980) .

The q u e s t i o n  o f  handgun owner sh ip  i n  Alaska  
such ownership i s  " r e a s o n a b l e "  i n  t he  c o n t e x t  o f  a 
t ena n t  r e l a t i o n s h i p  i s  open ended,  
and r e a s o n a b l e n e s s  o f  gun ownership 
the r e a s o n a b l e n e s s  o f  gun owner sh ip

and whether  
l a n d l o r d  

P robab ly  t he  " e x p e c t a t i o n "  
in  Alaska  i s  d i f f e r e n t  than 
in many o t h e r  j u r i s d i c t i o n s

where a c t u a l  f i r e a r m  ownership  and use  i s  r educed .  In any event

I
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Redated 7 /1 /83  f o r  p r i n t i n g  purpose s

Hon. Pa t  Rodey, S e n a to r
Hon. C h a r l i e  B u s s e l l ,  R e p r e s e n t a t i v e
Our F i l e  No. :  366-444-83

Ap r i l  13, 1983 
P a g e

ab se n t  s p e c i f i c  language  unde r  the  Alaska  Uniform R e s i d e n t i a l  
Landlord  and Tenant  Act ,  AS 34 .03 .010  e t  s e q . ,  o r  o t h e r  r e l e v a n t  
Alaska  law,  p r o h i b i t i n g  i n c l u s i o n  o f  p r o v i s i o n s  i n  a l e a s e h o l d  
agreement ,  we b e l i e v e  a l a n d l o r d  can p r o p e r l y  r e s t r i c t  t he  terms 
o f  the  t enancy .  2/  In a l l  p r o b a b i l i t y ,  under  e x i s t i n g  Alaska  
law, a l a n d l o r d  can r e s t r i c t  p o s s e s s i o n  o f  handguns f o r  t e n a n t s  
i n  a manner no t  u n l i k e  a l a n d l o r d ' s  a b i l i t y  to p r o h i b i t  t e n a n t s  
from p o s s e s s i n g  dogs ,  o p e r a t i n g  b u s i n e s s e s  i n  a r e s i d e n t i a l  
l e a s e h o l d  o r  o p e r a t i n g  obnoxious  s t e r e o  equipment .

While a l a n d l o r d  w i l l  p rob ab l y  be ab l e  to impose a r e ­
s t r i c t i o n  p r o h i b i t i n g  f u t u r e  t e n a n t s  from p o s s e s s i n g  handguns ,  an 
a c r o s s - t h e - b o a r d  ban a p p l i c a b l e  t o  t e n a n t s  w i th  e x i s t i n g  
l e a s e h o l d  agreements  may be i n v a l i d .  Under c l a s s i c  c o n t r a c t  
p r i n c i p l e s ,  n e i t h e r  p a r t y  to  an agreement  may supe r impose  an 
a d d i t i o n a l  term on a v a l i d  c o n t r a c t  w i t h o u t  t he  c on se n t  o f  each 
p a r t y  t o  t he  c o n t r a c t .  Conseque n t l y ,  a l a n d l o r d  may no t  p r o h i b i t  
handgun p o s s e s s i o n  among t en ancs  d u r i n g  the  pendency o f  an
e x i s t i n g  l e a s e .  Conve r se ly ,  where a l a n d l o r d  and t e n a n t  a g r e e  t o
a l e a s e  agreement  which c o n t a i n s  a r e s t r i c t i o n  banning  handguns ,  
r em e d ia l  l e g i s l a t i v e  a c t i o n  i n t e r p r e t i n g  A l a s k a ' s  r i g h t  t o  
p r i v a c y  law to p e rm i t  such p o s s e s s i o n  p robab ly  would no t  
i n v a l i d a t e  e x i s t i n g  p r o h i b i t i o n s .

F i n a l l y ,  conce rn  was e x p r e s s e d  r e g a r d i n g  t he  s t a t e ' s  
l i a b i l i t y  w i t h  r e s p e c t  to l a n d l o r d / t e n a n t  agreements  which p r o ­
h i b i t  handgun ownership  i n  b u i l d i n g s  l o c a t e d  on p r o p e r t y  owned by

i t he  S t a t e .  This  l a s t  p o i n t  i s  c o n c e iv a b ly  p r o b l e m a t i c  i f  t he
l and  on which t he  Panoramic View Apar tments  a r e  l o c a t e d  i s
conveyed to  the  s t a t e  as a r e s u l t  o f  t he  c u r r e n t  Alaska  R a i l r o a d  
t r a n s f e r  n e g o t i a t i o n s .  A t t ac hed  i s  a copy o f  a memorandum by
A s s i s t a n t  A t to rn ey  Genera l  J a c k  McGee which d e a l s  w i t h  t h i s  
subj  e c t .

? t

2/  In p a s s i n g ,  we no t e  t h a t  a l a n d l o r d  conce rned  w i th  
u n j u s t i f i e d  gun p lay  need no t  n e c e s s a r i l y  p r o h i b i t  gun owne rsh ip .  
Other  remedies  e x i s t  f o r  c o n t r o l l i n g  i n d i v i d u a l  t e n a n t s  w i t h  a 
p r o p e n s i t y  to abuse gun owner sh ip .  Cf.  Osness v. Dimond E s t a t e s .  
I n c . , 615 P . 2d 605 (1980) ,  where t he  l a n d l o r d  ob t a i n ed  a F o r c i b l e  
Ent ry  and D e t a i n e r  ( F . E . D . ) t h e r e b y  removing a t e n a n t  t h a t  proved 
i n cap ab l e  of  p r o p e r l y  h a n d l i n g  f i r e a r m s .
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Redated 7 /1 /03  fo r  p r i n t i n g  purposes

Hon. Pa t  Rodey, Se na to r
Hon. C h a r l i e  B u s s e l l ,  R e p r e s e n t a t i v e
Our F i l e  No. :  366-444-83

We t r u s t  t h i s  r e s pon se  answers  your  i n q u i r y .  I f  you 
have any a d d i t i o n a l  q u e s t i o n s ,  p l e a s e  l e t  me know.

S i n c e r e l y ,

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

:ph W. Geldhof  
A s s i s t a n t  A t to rn ey  Genera l

JWG: vrb

cc:  Norman C. Gorsuch
A t t o rn ey  Genera l

Ronald W. Lorensen 
Deputy A t to rn ey  Genera l

5



ALASKA CHAPTER 
NATIONAL ASSOCIATION OF 

SOCIAL WORKERS

Executive Director 
W illiam  DiebeU, A CSW

G923 Tanis Dnve 
Juneau, Alaska 99801 

(907) 789*7099

January 31,1989

The Honorable Jan Faiks, Chair 

Senate Judiciary Committee 

P. 0. Box Y 

Juneau, AK 99811 Re: S.J.R. 4

Dear Senator Faiks:

The Alaska Chapter of the National Association of Social Workers is opposed to Senate Joint 

Resolution A. W e  believe that to delete the provisions in the existing constitution that give the 

state the right to regulate the use and possession of firearms would create serious problems in a 

state that alreacfy has such high rates of violent deaths and accidents which are caused by 

firearms.

The National Association of Social Workers represents more than 300 professional social 

workers throughout the state. As a group working daily with a wide range of social problems, we 

urge you to consider the potential negative effects of this proposed Constitutional amendment.

Our organization is not opposed to the responsible use of firearms for hunting or sport.

However, we believe that it is in the best interests of all the citizens of Alaska that the state 

retain the power to regulate the purchase and possession of weapons. If this amendment were to 

pass, the state could not prohibit convicted felons and mentally deranged individuals from 

purchasing and possessing weapons.

W e  do not believe there i; j need to change the existing provision in the Consititution. However, 

if S. J. R. A is adopted, we strongly urge that you add a clause to tne amenament that will allow 
the state to continue to regulate the use of firearms, sucn as' except tnat tms right may be 

regulated by state law or municipal ordinance".

Sincerely

^ / i t .

Alaska Chanter

National Association of Social Workers
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DRAFT: November 21, 1989

IN THE HOUSE . BY THE STATE AFFAIRS COMMITTEE

CS FOR HOUSE JOINT RESOLUTION NO. 7 (State Affairs)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

Proposing an amendment to the 

Constitution of the State of Alaska 

relating to the individual right to 

keep and bear arms.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article I, sec. 19, Constitution of the State of

Alaska, is amended to read:

SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The individual [A 

WELL-REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF A FREE 

STATE, THE] right [OF THE PEOPLE] to keep and bear arms shall not

be denied or infringed by the state or a political subdivision of

the state except that the exercise of this right may be

reasonably regulated by law. No law shall impose licensure, 

registration or special taxation on the ownership or possession 

of firearms.

* Sec. 2. The amendment proposed by this resolution shall be

placed before the voters of the state at the next general election in

conformity with art. XIII, sec. 1, Constitution of the State of

Alaska, and the election laws of the state.



A L T E R N A T I V E  M E T H O D S  O F  R E S E R V I N G  T H E  R I G H T  O F  T H E  L E G I S L A T U R E  T O
R E A S O N A B L Y  R E G U L A T E  A R M S  I N  S J R  4

T h e  i n d i v i d u a l  r i g h t  t o  k e e p  a n d  b e a r  a r m s  s h a l l  n o t  b e  d e n i e d  o r  
i n f r i n g e d  b y  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e ,

1. ... e x c e p t  t h a t  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e
s t a t e  m a y  r e g u l a t e  t h e  m a n n e r  in w h i c h  a r m s  m a y  b e  k e p t ,  b o r n e ,  o r  
u s e d .

2. ... e x c e p t  t h a t  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e  
s t a t e  m a y  r e a s o n a b l y  r e g u l a t e  t h e  m a n n e r  in w h i c h  a r m s  m a y  b e  k e p t ,  
b o r n e ,  o r  u s e d .

3. ... e x c e p t  t h a t  t h e  e x e r c i s e  o f  t h i s  r i g h t  m a y  b e - r e g u l a t e d  b y  
law. *

4. ... e x c e p t  t h a t  t h e  e x e r c i s e  o f  t h i s  r i g h t  m a y  b e  r e a s o n a b l y
r e g u l a t e d  b y  law.

5. ... e x c e p t  t h a t  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e
s t a t e  m a y  r e g u l a t e  t h e  m a n n e r  i n  w h i c h  a r m s  m a y  b e  k e p t ,  b o r n e ,  o r  
u s e d .  N o  l a w  s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  ,or s p e c i a l  
t a x a t i o n  o n  t h e  ov/nership o r  p o s s e s s i o n  o f  f i r e a r m s .

6. ... e x c e p t  t h a t  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e
s t a t e  m a y  r e a s o n a b l y  r e g u l a t e  t h e  m a n n e r  i n  w h i c h  a r m s  m a y  b e  k e p t ,  
b o r n e ,  o r  u s e d .  N o  lav/ s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  o r  
s p e c i a l  t a x a t i o n  o n  t h e  ov/nership o r  p o s s e s s i o n  o f  f i r e a r m s .

7. ... e x c e p t  t h a t  t h e  e x e r c i s e  o f  t h i s  r i g h t  m a y  b e  r e g u l a t e d  b y  
law. N o  l a w  s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  o r  s p e c i a l  
t a x a t i o n  o n  t h e  o w n e r s h i p  o r  p o s s e s s i o n  o f  f i r e a r m s .

8. ... e x c e p t  t h a t  t h e  e x e r c i s e  o f  t h i s  r i g h t  m a y  b e  r e a s o n a b l y

r e g u l a t e d  b y  lav/. J " N o  l a w  s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  o r  
s p e c i a l  t a x a t i o n  o n  t h e  ov/nership o r  p o s s e s s i o n  o f  f i r e a r m s .  7
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DRAFT: November 21, 1989

IN THE HOUSE . BY THE STATE AFFAIRS COMMITTEE

CS FOR HOUSE JOINT RESOLUTION NO. 7 (State Affairs)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

Proposing an amendment to the 

Constitution of the State of Alaska 

relating to the individual right to 

keep and bear arms.

BE tj RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article I, sec. 19, Constitution of the State of 

Alaska, is amended to read:

SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The individual [A

WELL-REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF A FREE

STATE, THE] right [OF THE PEOPLE] to keep and bear arms shall not

be denied or infringed by the state or a political subdivision of

the state except that the exercise of this right mav be
yi& re.

reasonably regulated by-law. No law shall impose licensure, 

registration or special taxation on the ownership or possession 

of f i r e a r m s *

* Sec. 2. The amendment proposed by this resolution shall be 

placed before the voters of the state at the next general election in 

conformity with art. XIII, sec. 1, Constitution of the State of 

Alaska, and the election laws of the state.
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M E M O R A N D U M

T O : S e n a t o r  P a t  R o d e y  
R e p r e s e n t a t i v e  D a v e  D o n l e y

D A T E :  N o v e m b e r  28, 1 9 8 9

S U B J E C T :  S J R - 4 , H J R - 7  A m e n d m e n t s

F R O M R u p e  A n d r e w s
N R A  F i e l d  R e p r e s e n t a t i v e

A t t a c h e d  is a p r o p o s e d  a m e n d m e n t  t o  S J R - 4  a n d  H J R - 7 .  T h i s  
a m e n d m e n t  w a s  d i s c u s s e d  r e c e n t l y  b e t w e e n  L a u r i e  O t t o ,  A s s i s t a n t  
AG, C r i m i n a l  D i v i s i o n ,  a n d  m y s e l f .  A s  y o u  a r e  a w a r e ,  L a u r i e  O t t o  
i s  d e  f a c t o  t h e  l i a i s o n  b e t w e e n  t h e  l a w  e n f o r c e m e n t  g r o u p s ,  A P O A  
a n d  A l a s k a  C h i e f s  o f  P o l i c e  A s s o c i a t i o n ,  a n d  t h e  a d m i n i s t r a t i o n .  
A n  a g r e e m e n t  b e t w e e n  y o u r s e l v e s  a n d  L a u r i e  O t t o  is t a n t a m o u n t  t o  
n o n - o b j e c t i o n  f r o m  t h e  a d m i n i s t r a t i o n  a n d  s t a t e  l a w  e n f o r c e m e n t  
o r g a n i z a t i o n s  r e  t h e  c o n s t i t u t i o n a l  a m e n d m e n t .

T h e r e  a r e  s e v e r a l  p o i n t s  t o  c o n s i d e r  i n  t h e  a m e n d e d  
p r o p o s a l .  F i r s t ,  t h e  a m e n d m e n t  p r o v i d e s  a p r e - e m p t i o n  o f  l o c a l  
f i r e a r m  o r d i n a n c e s  r e g a r d i n g  i n d i v i d u a l  o w n e r s h i p .  C i t i e s  r e t a i n  
a n  e x c e p t i o n  a s  t o  d i s c h a r g e -  S e c o n d l y ,  i t  p r o v i d e s  a 
c o n s t i t u t i o n a l  g u a r a n t e e  t h a t  t h e  S t a t e  w i l l  n o t  i m p o s e  a n y  
s p e c i a l  r e g i s t r a t i o n ,  l i c e n s u r e  o r  t a x e s .  T h e s e  a r e  p o s i t i v e  
p o i n t s  t o  c o n s i d e r .

T h e  a m e n d m e n t  p r o v i d e s  f o r  " r e a s o n a b l e "  r e g u l a t i o n  o f  
f i r e a r m  o w n e r s h i p ,  p u r c n a s e ,  b e a r i n g  a n d  u s e  u n d e r  s t a t e  s t a t u t e .  
N R A  h a s  a l w a y s  s u p p o r t e d  r e a s o n a b l e  r e g u l a t i o n  o f  f i r e a r m s .  N R A  
is j u s t  a s  c o n c e r n e d  a s  e v e r y  c i t i z e n  s h o u l d  b e  t h a t  c r i m i n a l s ,  
j u v e n i l e s ,  a l c o h o l i c s  o r  t h o s e  p e r s o n s  a d j u d g e d  m e n t a l l y  
i n c o m p e t e n t  n o t  b e  a b l e  t o  p u r c h a s e  o r  lo s s e s s  f i r e a r m s .  T h e  
o r i g i n a l  p o s i t i o n  o f  N R A  c o u n s e l  is t h a t  r e a s o n a b l e  r e g u l a t i o n  o f  

f i r e a r m s  is u n d e r s t o o d  in t h e  i n t r o d u c e d  v e r s i o n s  o f  S J R - 4  a n d  
H J R - 7 .  T h i s  w a s  c h a l l e n g e d  b y  t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e ,  t h e  
D e p a r t m e n t  o f  P u b l i c  S a f e t y ,  a n d  l a w  e n f o r c e m e n t  o r g a n i z a t i o n s .  
L a u r i e  O t t o  h a s  a d v i s e d  t h a t  t h e  p r o p o s e d  a m e n d m e n t  w i l l  s a t i s f y  
t h e  c o n c e r n s  e x p r e s s e d  b y  t h e  f o r e g o i n g .

If y o u  a g r e e  t o  t h j s  a m e n d m e n t  w e  car. g e t  t h e  c o n s t i t u t i o n a l  
a m e n d m e n t  o n  a f a s t  t r a c k  c..id t h r o u g h  t h i s  s e s s i o n ,  p r o v i d i n g  n o  
f u r t h e r  p r o b l e m s  a r i s e .  T h e  a m e n d m e n t  :ioes t a k e  c a r e  o f  t h e  
m a j o r  c o n c e r n s  e x p r e s s e d  e a r l i e r  b y  l a w  e n f o r c e m e n t  w h i l e  c l e a r l y  
p r o t e c t i n g  t h e  r i g h t  o f  t h e  i n d i v i d u a l  t o  o w n ,  p o s s e s s  a n d  
l a w f u l l y  u s e  f i r e a r m s .

jt
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Office of the
General Counsel F e b r u a r y  17,  1989

The Ho n o ra b l e  J an  F a i k s  
A l a s k a  S t a t e  S e n a t o r  
P .O .  Box V
J u n e a u ,  A la ska  99811

RE: L e t t e r  o f  J a n u a r y  29,  1989,  f rom L a u r i e  H. O t t o ,  A s s i s t a n t
A t t o r n e y  G en e ra l

Dear  S e n a t o r  F a i k s :

I have r ev i ewed  t he  above r e f e r e n c e d  l e t t e r .  I s h a l l  c i t e  
bu t  a few examples  to d e m o n s t r a t e  t h a t  i t s  c o n c e rn s  a r e  m i s t a k e n .

The l e t t e r  a r g u e s  t h a t  t he  A l a s k a  Supreme Cour t  t a k e s  a 
un i q u e  view of  t he  s t a t e  c o n s t i t u t i o n ,  e s p e c i a l l y  w i t h  t he  r i g h t  
t o  p r i v a c y .  The i s s u e  of  arms and p r i v a c y  has a l r e a d y  been 
a d d r e s s e d .  In S t a t e  v.  Weave r , 736 P . 2d 781 (Ala ska  App. 1987) ,  
t h e  c o u r t  uphe ld  a s t a t u t e  which makes i t  a f e l o n y  to  p o s s e s s  a 
g r a v i t y  k n i f e  in o n e ' s  home d e s p i t e  an argument  t h a t  such a 
s t a t u t e  i s  v i o l a t i v e  o f  t h e  r i g h t  to p r i v a c y  under  A r t i c l e  I ,  §22 
o f  A l a s k a ' s  C o n s t i t u t i o n .  The d e c i s i o n  in  Rav in  v.  S t a t e , 537 
P . 2d 494 (A la ska  1975 ) ,  was d i s t i n g u i s h e d  by t h e  c o u r t  in Weaver .

A West V i r g i n i a  c a s e  i s  c i t e d  as  p r o o f  t h a t  p r e s e n t  A la sk a  
law would be v u l n e r a b l e  i f  t h e  p ro po se d  arms g u a r a n t e e  were 
a d o p t e d .  West V i r g i n i a  Code §61 -7 -1  makes i t  un l aw fu l  t o  c a r r y  
op e n ly  or  c o n c e a l e d  a p i s t o l ,  c l u b ,  or  k n i f e  u n l e s s  a p e r s o n  has 
a l i c e n s e .  West V i r g i n i a  Code §61 - 7 -2  e s t a b l i s h e s  t he  
p l u t o c r a t i c  c r i t e r i a  f o r  o b t a i n i n g  a l i c e n s e .  A $5 ,000  bond has 
t o  be p o s t e d  and a $50 fee  must  be p a i d .  Moreover ,  t he  i s s u a n c e  
o f  a l i c e n s e  i s  d i s c r e t i o n a r y  be ca u se  t he  s t a t u t e  u se s  t h e  t erm 
"may".  The c o u r t  in S t a t e  o f  West V i r g i n i a  ex r e l .  C i t y  of
P r i n c e t o n  v.  B u c k n e r , ___  S . E . 2 d  (West V i r g i n i a  Sup.  C t . No.
CC97 2 , J u l y  1 , 1988 ) ,  h e ld  t h a t  t he  s t a t u t e  i s  o v e r b r o a d  and 
v i o l a t i v e  o f  t he  r i g h t  to be a r  arms g u a r a n t e e .  On page 16 of  t he  
s l i p  o p i n i o n ,  t he  c o u r t  c i t e d  numerous c a s e s  as  examples  of  
p e r m i s s i b l e  r e g u l a t i o n .  These  c a s e s  i n c l u d e  laws f o r b i d d i n g  
c o n v i c t e d  f e l o n s  from h av ing  a rms ,  c a r r y i n g  arms c o n c e a l e d ,  and 
c a r r y i n g  arms i n t o  a p l a c e  where  a l c o h o l  i s  s o l d .  I t  was t he  
o p i n i o n  of  t he  c o u r t  t h a t  r e g u l a t i o n  i s  p e r m i s s i b l e  so long as  i t  
does  not  b r o a d l y  s t i f l e  t he  e x e r c i s e  of  t h i s  r i g h t .  The 
p l u t o c r a t i c  app roach  to  gun c o n t r o l  has been vo ided  in the  
p a s t .  See S t a t e  v.  K e r n e r , 181 N.C.  574,  107 S .E .  222 (19 21 ) .
In Ke rner  t he  c o u r t  s t r u c k  down a law which r e q u i r e d  t he  p o s t i n g



of a large bond before a person could obtain a gun carrying 
license. Kerner noted that it is common knowledge that such laws 
were enacted to disarm the common man.

The claim that West Virginia expanded its right to keep and 
bear arms is erroneous. Prior to the 1986 amendment, West 
Virginia had no specific guarantee to bear arms. It must also be 
remembered that Mr. McNeely was the chief opponent of the arms 
guarantee in West Virginia.

A  claim is made tha. the Rhode Island guarantee to bear 
arms, which closely resembles the proposed guarantee in Alaska, 
has never been construed. State v. Storms, 112 R.I. 121, 308 
A . 2d 463 ( 1973 ), upheld a statute prohibiting carrying a pistol 
without a license except in one’s home, place of business or upon 
land possessed by him. That case is cited in Dowlut & Knoop, 
State Constitutions and the Right to Keep and Bear A r m s , 7 Okl. 
Univ. L. Rev~. 177 , 225 n.220 ( 19 82) .

The letter cites People v. F or d , 568 P.2d 26 (Colo. 1977), 
for the proposition that a statute forbidding felons to have guns 
has been declared unconstitutional. Ford raised the affirmative 
defense of self-protection, and his wife also testified "that the 
three pistols and one rifle in question were all kept by her and 
her husband in their bedroom for her protection." Ford simply 
recognizes that self-defense may be raised as an affirmative 
defense to such a charge. This is well-settled law. See Un i ted 
States v. Panter, 688 F.2d 268 (5th Cir. 1982). Federal law 
forbids convicted felons to possess any firearm or ammunition.
18 U.S.C.A. §922(g) (1988 Pocket Part). Nevertheless, Panter, 
like all other courts, has recognized self-defense as a narrow 
affirmative defense to such a charge. Other courts define such 
an affirmative defense as the defense of necessity. The exact 
scope of this defense has not been uniformily decided.

Colorado's felon with a gun statute has been found not to 
violate the right to bear arms under the state constitution. 
People v. B l u e , 544 P.2d 385 (Colo. 1975); People v. Taylor, 544 
P.2d 392 (Colo. 1975); People v. Bergstrom, 544 P.2d 396 (Colo. 
1975) (there the sentence was life under a habitual offender 
statute). The statute has also survived equal protection 
challenges under the state and federal constitutions. People v. 
Truj i1 lo, 497 P.2d 1 (Colo. 1972 ). It also survived an equal 
protection and second amendment challenge. People v. Marques,
498 P.2d 929 (Colo. 1972). Possessing a firearm while under the 
influence of alcohol or drugs may also be constitutionally 
prohibited. People v. Garcia, 595 P.2d 228 (Colo. 1979).

J. F a i k s

F e b r u a r y  17, 1 9 8 9

P a g e  T w o



J. F a i k s

F e b r u a r y  17, 1 9 8 9

P a g e  T h r e e

The Attorney General's letter claims that Alabama only 
forbids violent felons from having guns. On the surface, the 
Alabama statute forbids persons convicted of a crime of violence 
from possessing a gun. However, a review of the statutory 
definition reveals that the term "crime of violence" also 
includes "larceny". The courts have sustained the conviction of 
a person possessing a gun subsequent to a larceny conviction.

Article I, §32 of the Indiana Constitution guarantees a 
right to bear arms. It makes no mention of regulation. In 
Schubert v. DeBard, 73 Ind, Dec. 510, 398 N.E.2d 1339 (Ct. App.
19 80 ), the court held that self-protection is constitutionally a 
proper reason for obtaining a license. A license must be issued 
to any suitable person. However, because of Schubert's odd 
behavior, the court reversed and remanded the case back to the 
trial court because "there was conflicting evidence on Schubert's 
suitability to be licensed and that those issues were not 
attempted to be resolved in the original determination." 398
N.E.2d at 1341. Therefore, while the right to bear arms 
guarantee mandates the issuance of a license, it does not prevent 
the denial of a license to a person who is found to be unsuitable 
by virtue of criminal convictions or mental problems.

A  claim is made that the Anchorage ordinance would be struck 
down because of the proposed amendment. One of my law review 
articles is cited as authority for this claim. Reliance on that 
article to strike down a concealed carrying ordinance is 
misplaced because the passage reads as follows: "The specific
boundaries of this right indicate that the open peaceful carrying 
in one's business place, vehicle, or on a public street in the 
ordinary course of one's travels cannot be prohibited. The 
concealed carrying of arms in the home should be protected, 
especially since the home is specifically mentioned in the 
guarantees. Obviously the ends to be served by the guarantee 
would not be defeated or called into question by a prohibition 
against carrying arms while drunk, or to a polling place, court, 
church, or public assembly, or in a manner calculated to inspire 
terror." Dowlut & Knoop, State Constitutions and the Right to 
Keep and Bear A r m s , 7 Okl. City Univ. L. Rev. 177, 220-21 (1982) 
(emphasis added).

One of my law review articles is again cited for the 
proposition that felons charged with drug dealing and 
bootlegging, which are not "common law felonies", could legally 
carry weapons. Again, this is an erroneous reading. The quote 
in the lrw review article clearly covers drug offenses because 
they require some state of mind above strict liability and are 
inherently inimical to life. They are not offenses of strict
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liability because the standard jury instruction for possessing 
drugs requires that the possession be a knowing possession. An 
act is done knowingly if done voluntarily and purposely and not 
because of mistake, inadvertence, or accident. It is well 
settled law that the due process clause places limits on which 
offenses may be classified as felonies. See Uni ted States v.
W u 1ff, 758 F.2d 1121 (6th Cir. 1985 ).

A claim is made that Alaska’s hunting laws could be 
violated. Courts from sister states have held to the contrary. 
State v. Darnhardt, 67 Or. App. 771, 680 P.2d 7 (1984); State v . 
Rathbone, 110 Mont. 225, 100 P.2d 86 (1940) (state has right to 
prohibit absolutely killing of game animals, but a game animal 
may be killed in self-defense).

In summation, it is worth remembering the following: "We 
stress again, as we have stressed before, that this decision does 
not mean individuals have an unfettered right to possess or use 
constitutionally protected arms in any way they please. The 
legislature may, if it chosses to do so, regulate possession and 
use." State v. Delgado, 692 P.2d 610, 614 (Or. 1984).

I trust that this response will clear up some of the claims 
in the letter from the Attorney General’s Office. Hopefully, my 
letter will help enable the Senate to make its decision after a 
complete airing of all views on this issue. However, I am 
flattered that the Attorney General feels I should be promoted to 
General Counsel of the National Rifle Association.

With all kind wishes, I am,

J i nnopol  u vaiipc

Robert Dowlut 
Deputy General Counsel

RD:sep
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W H Y  D O E S  A L A S K A  N E E D  A  F I R E A R M S  P R E - E M P T I O N  L A W ?

T h e  r i g h t  to k e e p  ,:.u b e a r  a r m s  is at t h e  f o r e f r o n t  of t h e  
v a r i o u s  e m o t i o n a l  i s s u e s  t h a t  c u r r e n t l y  c o n f r o n t  o u r  s o c i e t y r ~  
L e g i s l a t o r s ,  j u d g e s  a n d  b u r e a u c r a t s  a t  a l l  l e v e l s  of g o v e r n m e n t  
—  f e d e r a l ,  s t a t e  a n d  l o c a l  —  a r e  b e i n g  c a l l e d  u p o n  b y  c i t i z e n s  
w h o  w i s h  t o  s e e  t h i s  r i g h t  e x p a n d e d  o r  r e s t r i c t e d .

O n e  u n d e r l y i n g  g u e s t i o n  i s  a t  w h a t  l e v e l  s h o u l d  s u c h  
l e g i s l a t i o n  o c c u r .  T h e  N a t i o n a l  R i f l e  A s s o c i a t i o n  h a s  
t r a d i t i o n a l l y  b e l i e v e d  t h a t  t h e  g o v e r n m e n t  m o s t  r e p r e s e n t a t i v e  o f  
t h e  p e o p l e  is b e s t .  T h e  e x p l o s i o n  o v e r  t h e  p a s t  f e w  y e a r s  o f  
l o c a l  o r d i n a n c e s  t h a t  a r e  m o r e  r e s t r i c t i v e  t h a n  c u r r e n t  s t a t e  l a w  
has, h o w e v e r ,  c r e a t e d  t h e  n e e d  f o r  t h e  s t a t e s  t o  p r e - e m p t  t h e s e  
l o c a l  a c t i o n s .  S u c h  l e g i s l a t i o n  w i l l  p r e v e n t  a h o d g e p o d g e  of 
v a r y i n g  g u n  l a w s  w i t h i n  a s t a t e ,  a n d  t h e r e b y  p r o t e c t  t h e  l a w -  
a b i d i n g  c i t i z e n  n o t  o n l y  f r o m  u n w i t t i n g  v i o l a t i o n  o f  t h e  law, b u t  
a l s o  f r o m  a r b i t r a r y  i n f r i n g e m e n t s  o f  h i s  o r  h e r  r i g h t s .  I n d e e d ,  
i n  e n a c t i n g  p r e - e m p t i o n  l e g i s l a t i o n ,  t h e r e b y  e x p r e s s l y  p r e v e n t i n g  
l o c a l  g o v e r n m e n t s  f r o m  i n f r i n g i n g  t h e  r i g h t s  o f  c i t i z e n s  a n d  
e f f e c t i v e l y  e l i m i n a t i n g  t h e  n e e d  f o r  c i t i z e n s  t o  u n d e r t a k e  c o s t l y  
l i t i g a t i o n  t o  p r o t e c t  t h e i r  r i g h t s ,  s t a t e  l e g i s l a t o r s  f u l f i l l  
t h e i r  c o n s t i t u t i o n a l  d u t y  t o  p r o t e c t  t h e  r i g h t s  o f  c i t i z e n s .

A  s t a t e  f i r e a r m s  p r e - e m p t i o n  l a w  w i l l  g u a r a n t e e  t o  t h e  
c i t i z e n s  o f  y o u r  s t a t e  t h e i r  r i g h t  t o  o w n  a n d  u s e  f i r e a r m s  f o r  
l e g i t i m a t e  p u r p o s e s  b a s e d  o n  s t a t e  s t a t u t e s  a n d  f e d e r a l  law.

F e d e r a l  L a w

M a n y  p e o p l e  d o  n o t  r e a l i z e  t h e  f u l l  e x t e n t  of f e d e r a l  law. 
U n d e r  t h e  G u n  C o n t r o l  A c t  o f  1 9 6 8  a n d  a s  a m e n d e d  b y  t h e  M c C l u r e -  
V o l k m e r  A m e n d m e n t s  ( M a y  19, 1 9 8 6 ) ,  a n y o n e  c o n v i c t e d  of a f e l o n y ,  
a d j u d i c a t e d  m e n t a l l y  d e f e c t i v e ,  o r  a d d i c t e d  t o  d r u g s  i s  
p r o h i b i t e d  f r o m  o w n i n g ,  p u r c h a s i n g  o r  r e c e i v i n g  o r  t r a n s p o r t i n g  
a n y  f i r e a r m s  o r  a m m u n i t i o n .  T h e  G u n  C o n t r o l  A c t  a l s o  b a n s  m a i l  
o r d e r  s a l e s  o f  f i r e a r m s  b y  o t h e r  t h a n  f e d e r a l l y  l i c e n s e d  d e a l e r s  
a n d  r e q u i r e s  t h a t  t h e  s a l e  o f  h a n d g u n s  is r e s t r i c t e d  t o  r e s i d e n t s  
o f  t h e  s a m e  s t a t e  o f  t h e  p u r c h a s e r  a n d  s e l l e r .

F e d e r a l  l a w  a l s o  r e q u i r e s  p e r s o n s  e n g a g e d  in t h e  b u s i n e s s  of 
d e a l i n g  i n  f i r e a r m s  t o  b e  f e d e r a l l y  l i c e n s e d .  D e a l e r s  m u s t



r e q u i r e  f r om  a l l  f i r e a r m s  p u r c h a s e r s  p r o o f  o f  i d e n t i t y  a n d  
r e s i d e n c e ,  and b u y e r s  mus t  s i g n ,  un de r  p e n a l t y  o f  p e r j u r y ,  a 
s t a t e m e n t  c e r t i f y i n g  e l i g i b i l i t y  t o  p u r c h a s e .  D e a l e r s  a r e  
r e q u i r e d  t o  keep r e c o r d s  o f  a l l  f i r e a r m s  s a l e s  and a r e  f o r b i d d e n  
f rom s e l l i n g  handguns t o  p e r s o n s  un de r  21 o r  r i f l e s  and s h o t g u n s  
t o  p e r s o n s  unde r  18.  A d d i t i o n a l l y ,  d e a l e r s  a r e  p r o h i b i t e d  f rom 
making any s a l e  o f  f i r e a r m s  o r  ammuni t i on  which  would p l a c e  t h e  
bu ye r  i n  v i o l a t i o n  o f  s t a t e  o r  l o c a l  law.

The H i s t o r y  o f  F i r e a r m s  P r e - E m p t io n  L e g i s l a t i o n

-  The” f  i r s t - p r e - e m p t i o n ~ f l r e a r n r s —law- was “ p a s s e d  i n -  t  h e—i a t e -  
1960s,  when, i n  r e s p o n s e  t o  t h e  a s s a s s i n a t i o n s  and u r ba n  r i o t i n g  
o f  t h a t  t i m e ,  a number  o f  l o c a l i t i e s  p a s s e d  "gun  c o n t r o l "  
m e a s u r e s .  R e c o g n i z i n g  t h a t  t h e s e  o r d i n a n c e s  w e r e  b a s e d  on
e m o t i o n a l  r e s p o n s e  r a t h e r  t h a n  l o g i c a l  e f f o r t s  t o  c o n t r o l  c r i m e ,  
c i t i z e n s  o f  C a l i f o r n i a  and P e n n s y l v a n i a  l e d  t h e  way i n  e n a c t i n g  
f i r e a r m s  p r e - e m p t i o n  s t a t u t e s .  T o d a y ,  some 15 s t a t e s  h a v e  
f i r e a r m s  p r e - e m p t i o n  e i t h e r  by s t a t u t e  o r  by l e g a l  p r e c e d e n t  
i n c l u d i n g :  A l a b a m a ,  A r i z o n a ,  C a l i f o r n i a ,  I n d i a n a ,  M a r y l a n d ,  
M a s s a c h u s e t t s ,  M in n e so t a ,  New J e r s e y ,  New York,  Nor th  Da ko t a ,  
P e n n s y l v a n i a ,  S o u t h  D a k o t a ,  V i r g i n i a ,  W a s h i n g t o n  an d  Wes t  
V i r g i n i a .

The Problem Behind Loca l  F i r e a r m s  Laws

The renewed p o p u l a r i t y  i n  p a s s i n g  l o c a l  o r d i n a n c e s  e f f e c t i n g  
gun o w ne r sh ip  has  t r i g g e r e d  a g r e a t  d e b a t e  o v e r  t h e  b e n e f i t s  o f  
l o c a l  r u l e  on t h i s  i s s u e .  C l e a r l y ,  a l l  l e g i s l a t i o n  —  w h e t h e r  
f e d e r a l ,  s t a t e ,  o r  l o c a l  —  must  be  d e s i g n e d  t o  e n s u r e  u n i f o r m  
and n o n d i s c r i m i n a t o r y  a c c e s s  t o  t h e  r i g h t s  and p r i v i l e g e s  o f  t h e  
c i t i z e n r y  a s  g u a r a n t e e d  by t h e  U.S.  and S t a t e  C o n s t i t u t i o n s .  
Yet ,  a c l o s e  l ook  a t  t h e  p a s s a g e  o f  t h e  Morton Grove ,  I l l i n o i s ,  
handgun ban ,  t h e  most  i n f amous  o f  t h e s e  l o c a l  o r d i n a n c e s ,  p r o v e s  
beyond do ub t  t h a t  l o c a l  f i r e a r m s  l e g i s l a t i o n  does  n o t  g u a r a n t e e  
t h i s .  In  p a s s i n g  t h e i r  ban ,  t h e  Mor ton Grove V i l l a g e  T r u s t e e s  
were  a c t i n g  i n  d e f i a n c e  o f  a m a j o r i t y  o f  t h e  v i l l a g e  c i t i z e n r y  a s  
t h e  o pp on en t s  o f  t h e  measu re  g r e a t l y  ou tnumbered  s u p p o r t e r s  a t  
a l l  p u b l i c  h e a r i n g s  on t h e  ban .  Mor ton Grove was a c t i n g  n o t  t o  
c o n t r o l  c r i m e ,  which was min imal  i n  t h e  v i l l a g e ,  b u t  r a t h e r  t o  
g a i n  t h e  a t t e n t i o n  o f  n a t i o n a l  medi a  and t o  c r e a t e  a s i t u a t i o n  o f  
ha r a s s m e n t  f o r  i n d i v i d u a l  f i r e a r m s  owne rs .  T h e i r  gimmick worked!  
T oday ,  M or t on  Grove  i s  a l m o s t  a h o u s e h o l d  word  and  i t  i s  
e s t i m a t e d  t h a t  c l o s e  t o  a t h o u s a n d  f o r m e r l y  l a w - a b i d i n g  c i t i z e n s  
a r e  now t e c h n i c a l l y  " c r i m i n a l s "  f o r  e x e r c i s i n g  a r i g h t  g u a r a n t e e d  
by b o t h  t h e  U.S.  and t h e  I l l i n o i s  C o n s t i t u t i o n s .

The l o c a l  i n t e n t  t o  h a r a s s  gun owners  and s p o r t s m e n ,  r a t h e r  
t h a n  c o n t r o l  c r im e ,  i s  even more a p p a r e n t  i n  t h e  r e c e n t  a c t i o n s  
o f  t h e  F r i e n d s h i p  H e i g h t s  ( M a r y l a n d )  T o w n s h i p .  T h i s  t i n y
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c o m m u n i t y  o n  t h e  o u t s k i r t s  o f  W a s h i n g t o n ,  D . C . ,  o r i g i n a l l y  
a t t e m p t e d  t o  b a n  p o s s e s s i o n  o f  a l l  h a n d g u n s .  T h e  M o n t g o m e r y  
C o u n t y  C o u n c i l  r e f u s e d ,  h o w e v e r ,  t o  c o n s i d e r  t h e  p r o p o s a l  b e c a u s e  
it w a s  a c l e a r  v i o l a t i o n  o f  t h e  M a r y l a n d  S t a t e  F i r e a r m s  P r e -  
E m p t i o n  S t a t u t e .  F r i e n d s h i p  H e i g h t s  t h e n  a t t e m p t e d  t o  s u b v e r t  
s t a t e  l a w  b y  p a s s i n g  a c o m p l e t e  b e n  o n  p o s s e s s i o n  o f  a l l  
a m m u n i t i o n .  P o s s e s s i o n  o f  a m m u n i t i o n  f o r  s e l f - d e f e n s e  w o u l d  h a v e  
b e e n  o u t l a w e d ,  a n d  a n y o n e  p a s s i n g  t h r o u g h  F r i e n d s h i p  H e i g h t s  w i t h  
a s i n g l e  b u l l e t  c o u l d  h a v e  b e e n  s u b j e c t  t o  a r r e s t  a n d  c o n v i c t i o n  
—  a $ 5 0 0  f i n e  f o r  t h e  f i r s t  o f f e n s e  a n d  u p  t o  s i x  m o n t h s  in j a i l  
f o r  t h e  s e c o n d  o f f e n s e .

T h e  a t t e m p t e d  F.H. b u l l e t  b a n  w a s  d e f e a t e d  b y  t h e  c o u n t y  
c o u n c i l ;  M o n t g o m e r y  C o u n t y ,  n o n e t h e l e s s ,  u l t i m a t e l y  p a s s e d  a n  

o r d i n a n c e  w h i c h  w i l l  p r o h i b i t  t h e  p u r c h a s e  o f  a m m u n i t i o n  u n l e s s  a 
f i r e a r m  r e g i s t r a t i o n  c e r t i f i c a t e  is p r o d u c e d ,  a l t h o u g h  
r e g i s t r a t i o n  is n o t  r e q u i r e d  i n  M a r y l a n d .  W h i l e  C o u n c i l m a n  D a v i d  
S c u l l  c l a i m s  it is a s y m b o l i c  s t e p  t o w a r d  g u n  c o n t r o l  a t  t h e  
s t a t e  a n d  f e d e r a l  l e v e l ,  i n  r e a l i t y ,  t h i s  o r d i n a n c e  " i s  a n  
a b y s m a l  w a s t e  o f  g o v e r n m e n t a l  e n e r g y  a n d  c o r r o d e s  t h e  r e s p e c t  
w i t h o u t  w h i c h  l a w  is a h u s k . "  (The Washington Times, J u n e  20, 
1983)

In r e s p o n s e  t o  t h i s  b a n  a n d  o t h e r  s i m i l a r  r e s t r i c t i v e  
o r d i n a n c e s ,  a n u m b e r  of l o c a l  j u r i s d i c t i o n s  h a v e  g o n e  i n  t h e  
o p p o s i t e  d i r e c t i o n  a n d  r e q u i r e d  a l l  i n d i v i d u a l s  o r  h o u s e h o l d  
h e a d s  t o  o w n  a f i r e a r m .  T h e  N R A  d o e s  n o t  c o n d o n e  t h e s e  m a n d a t o r y  
o w n e r s h i p  o r d i n a n c e s  b e c a u r e  w e  b e l i e v e  it is a n  i n d i v i d u a l ' s  
c h o i c e  w h e t h e r  o r  n o t  t o  p o s s e s s  a f i r e a r m .

H o w  C a n  P r e - E m p t i o n  H e l p ?

L o c a l  f i r e a r m s  l e g i s l a t i o n  s e r v e s  o n l y  t o  c r e a t e  a c r a z y  
q u i l t  of laws, r e s u l t i n g  in g u n  o w n e r s  r u n n i n g  t h e  r i s k  o f  
a r r e s t ,  p r o s e c u t i o n  a n d  c o n f i s c a t i o n  o f  p e r s o n a l  p r o p e r t y  f o r  
u n w i t t i n g  v i o l a t i o n  o f  l o c a l  l a w  b y  t r a n s p o r t i n g  a g u n  f o r  
s p o r t i n g  o r  o t h e r  l e g i t i m a t e  p u r p o s e s  a c r o s s  c i t y  o r  c o u n t y  
l i n e s .  S u c h  l e g i s l a t i o n  c l e a r l y  i n t e r f e r e s  w i t h  t h e  " u n i f o r m  
a p p l i c a t i o n  o f  l a w s "  a s  c i t i z e n s  f r o m  o n e  c i t y  a r e  t r e a t e d  
d i f f e r e n t l y  f r o m  c i t i z e n s  o f  a n o t h e r .  S u c h  l e g i s l a t i o n  a l s o  p u t s  
a n  u n d u e  b u r d e n  on t h e  n a t i o n ' s  28 m i l l i o n  h u n t e r s  a n d  7 m i l l i o n  
c o m p e t i t i v e  s h o o t e r s  w h o  w o u l d  b e  r e q u i r e d  t o  k n o w  t h e  f i r e a r m s  
l a w s  of e a c h  v a r i o u s  c i t y  a n d  c o u n t y  t h e y  m a y  p a s s  t h r o u g h  o n  
t h e i r  w a y  t o  h u n t i n g  a r e a s  o r  s h o o t i n g  m a t c h e s .

W e  a r e  g r e a t l y  c o n c e r n e d  b y  t h i s  e r u p t i o n  of h o s t i l e  c a m p s  
of " p r o - g u n "  a n d  " a n t i - g u n "  l o c a l i t i e s  in s t a t e s  w h o  d o  n o t  h a v e  
f i r e a r m s  p r e - e m p t i o n  l e g i s l a t i o n .  A  s t a t e  f i r e a r m s  p r e - e m p t i o n  
l a w  w i l l  c u r t a i l  t h i s  m o v e m e n t  a n d  e n s u r e  t h a t  s t a t e  l a w  w i l l  b e  

e n f o r c e d  u n i f o r m l y  t h r o u g h  t h e  s t a t e  o n  an e q u a l  b a s i s .
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Charges Stand in Both Cases
2 Judges Disarm Felons’ Gun" Defense
By Jeff Gauger
Hnrltt IKt.iMMaU U nli (
1 u p  more judges in Omaha Jvave shot 

down convicted lelons" attempts to fight 
gun charges by  using the new rtghl-to 
beur-mmis amendment to the Nebraska

; Constitution.
In decisions made public F r id iy , 

D is irn i Judges James Buckley mid
' Stephen Davis re jected detenu' 

Quests to throw out crim ina l charges
• against men charged w ith being felons 

m itossession of puns. The Davts case
! invo lved a man who also was charged 

w ith pavse.wing a sawed-off shotgun.
B uckley re led in the case of Dwayne 

HiH. a convicted burg lar, and Davis in 
the case of Charles Bunion, previously 
Convicted in connection w ith a robbery 
and for possessing bu rg la r tools. 

D ifferent in Nonh P latte 
Attorneys (or Hill and Bunion had 

argued that In itia tive  4dl, approved by 
Nebraska voters in November, took 
aw ay the Legislature's authority to 
lim it pm  ownership th rw gb sta te law. 
The attorneys said their clients were 
being prosecuted for ac ts that could no 
longer be declared illegal.

Buckley and Davis joined Douglas 
County D istr ic t Judge Robert Burk- 
hard. who on Feb. 73 became the first

• Judge in Omaha to ru le on lhe legal 
Questions ansing from In it ia t iv e -403. All 
three judges ruled alike .

> Two judges in North P latte , Neb.,
I have ruled differently, saying the right- 

tobez ■arms amendment made some
• sta te gun law s unconstitutional.

Initiative *03 added language lo the
• Nebraska Constitution that guarantees
• the nght to keep and bear arms for 

secu rity , defence, hunting, recreation 
ar.d "n il other law fu l purposes." The 
amendment concludes w ilh  this 
phrase: “and such ngh is shall not be 
denied or inf ringed by the sta te or any 
subdivision thereof.”

In  an eight-page order re jecting the 
request hy attorney Thomas Hickey to 
d ism iss charges against Bunion. Buck­
ley wrote, “ The most fundamental, 
na tu ra l and inherent lig h ts constitu­
tiona lly  recognized are not absolute or

unlim ited, but may be restricted by the 
State in the unera se  of us police power 
for the good order Of SOCidy and the 
protection of u s citizens."

S im ilar Hullngs 
Buckley's ordered noled that Mali- 

supreme chons in North Dakota, Colo­
rado, Louisiana und Wyoming have 
ru led sim ilarly .

He also wrote that (h<- pm  amend­
ment carries the same weight as consti­
tutional guarantees nf life  and liberty . 
Under the defense argument, Buckley 
sa id , Hie death pena lly und imprison­
ment also would have lo be declared 
Unconstitutional.

Judge Davis re jected the defense 
request with four words — "motion to 
d ism iss overru led" — scribb led in ink 
on a court document and followed by his 
in itia ls . Attorney Scott Sladek hod 
asked Davis to d ism iss the charge 
against Hill.

Both judges entered their orders 
Thursday, but the orders were no! 
released until a day later.

In North P in tle , D istrict Judges John 
P. Murphy ond Don E . Rowlands II 
have sided with defendonts whoargued 
that they could not be prosecuted be­
cause of the nght-to-ucar-arms amend­
ment.

NRA Criticism  
Rowlands said felons can no longer 

be barred from having p in s , while 
Murphy said people cannot be prosecut­
ed for filing the seria l number off a gun, 

S ta le and county prosecutors have 
asked the Nebraska Supreme Court to 
reverse the Rowlands and Murphy deci- 
sloas. but the high court has not said 
whether it w ill take the case. It has 
discretion in these cases because both 
involve Questions that arose before a 
tr ia l.

Representatives of the National R ifle 
.Association, which wrote end promoted 
In itia tive 403, have critic ized defense 
tactics that use the amendment to fight 
gun charges. Others, including State 
Sen. Brad Ashford of Omaha, have said 
the amendment should be repealed.

Meanwhile, 6 ffcront interpretations 
of the nght-tobutr-arms amendment's 
Impact on state gun law s remain in

effect in different jurisd ictions.
I r  N'onh P lane and iho eight counties 

of the JJih Jud ic ia l D istric t, the Row. 
IrmdlOhd Murphy interpretation re igns, 
and prosecutors are stym ied. In Doug- 
lav County, three judges liuvc sided 
w itliprosecu lorv.

Attorneys sa id sim ilar defense re­
quests ore pending before ih r tv  other 
judges m Douglas County: D istric t 
Judges John C lark, Donald Hamilton 
ond James Murphy Iv a g la s  (.u nity 
has I2distriet coon judges.

BAlflH 22,000 
S21 .95

CLIP AO-
pornKcsoiihifct 

9 8 c
21-0-0 &0 tbs.

3.95
HALTS PLUS 5000 

9 .99
12-12-12 50 lbs. 

6.95
20-10-5 so>'. 

3 .95
A LASTING RELATIONSHIP 

Gals, call 331-52G2 
Guys, call 331-52G2
I' you neea any hf p war. 
you' ‘urn ini; spring dull 
yOU womy about a lhmg 

We st been sup; yr,g 
Homes and tncuS'ny 

>j_wah pre-eme-gtnre 
ar>o temtiie's 

tor ovai 3 
generations

We'/* Ihr U'jrsl SO COS ^  t  f  w o t  If-v.-t- i rO r«t-ev<;(vxc — ( C'feni i«*» —
■t. IX Ir-x-z) •' £i«o Piftjui r«-' U'n 
}*M  W\o»»oc '<« cu*'s m  w 1* Oc 
no c cm w nu no k v  c * w i  »' «v»-v t iO- r'S'v w. »i*J on yix- mol-iti VVSIX' VP <f-t w ) HSI »-U I a jr.
>fl' Actjo 1-l'H «K> ;( 1
— It ycu need r/e-e-x'cpnc# V.t've been 

Supplying 10 home OwXtS
— We re IX oioest On-.aha-owned garden 

tester m the cry
— We're the largest — 6Q.0W w ft — 

35 t't'9»l C|r> — you tv» at wfsoiwait
— Vie Wjitw on yoor nothe'5. motliO.', 

ind we sold your tamers father!
5000 sq. ft Pre-emergence 9 95
25-5-10 10 000 wan pro- 19 SO
34-3-6 17.000 with pie 2* 00
4-Step Piogtam 29 66
&-5lep Program *9 05
L0YELAND 9616 F 331-5262



STATE CONSTITUTIONAL GUARANTEES ON 
THE RIGHT T O  KEEP AND BEAR ARMS

Forty-one (41) states have constitutional guarantees on the 
right to keep and bear arms.

A l a b a m a : That every citizen has a right to bear arms in
defense of himself arid the state. Article I, Section 26.

A l a s k a : A  well-regulated militia being necessary to the
security of a free state, the right of the people to keep and 
bear arms shall not be infringed. Article I, Section 19.

Ar i z o n a : The right of the individual citizen to bear arms
in defense of himself or the State shall not be impaired, but 
nothing in this section shall be construed as authorizing 
individuals or corporations to organize, maintain, or employ an 
armed body of men. Article 2, Section 26.

A r k a n s a s : The citizens of this State shall have the right
to keep and bear arms for their common defense. Article II, 
Section 5.

C o l o r a d o : The right of no person to keep and bear arms in
defense of his home, person and property, or in aid of the civil 
power when thereto legally summoned, shall be called in question; 
but nothing herein contained shall be construed to justify the 
practice of carrying concealed weapons. Article II, Section 13.

Connect icut: Every citizen has a right to bear arms in
defense of himself and the state. Article I, Section 15.

Flor i d a : The right of the people to keep and bear arms in
defense of themselves and of the lawful authority of the state 
shall not be infringed, except that the manner of bearing arms 
m a y  be regulated by law. Article I, Section 8.

G e o r g i a : The right of the people'to keep and bear arms,
shall not be infringed, but the General Assembly shall have the 
power to prescribe the manner in which arms may be borne.
A rticle I, Section I, para. VIII.

Hawai i : A  well regulated militia being necessary to the
security of a free state, the right of the people to keep and 
bear arms shall not be infringed. Article I, Section 15.

I d a h o : The people have the right to keep and bear arms,
which right shall not be abridged; but this provision shall not 
prevent the passage of laws to govern the carrying of weapons 
concealed on the person, nor prevent passage of legislation 
providing minimum sentences for crimes committed while in 
possession of a firearm, nor prevent passage of legislation 
providing k .*nalties for the possession of firearms by a convicted



f e l o n ,  no?  p r e v e n t  t h e  p a s s a g e  o f  l e g i s l a t i o n  p u n i s h i n g  t he  u se  
o f  a f i r e a r m .  No l aw s h a l l  i mpose  l i c e n s u r e ,  r e g i s t r a t i o n  o r  
s p e c i a l  t a x a t i o n  on t h e  o w n e r s h i p  or  p o s s e s s i o n  of  f i r e a r m s  or  
a m m u n i t i o n .  Nor  s h a l l  any law p e r m i t  t h e  c o n f i s c a t i o n  o f  
f i r e a r m s ,  e x c e p t  t h o s e  a c t u a l l y  u s e d  i n  t h e  c o mmi s s i o n  o f  a 
f e l o n y .  A r t i c l e  I ,  S e c t i o n  11.

I l l i n o i s ; S u b j e c t  o n l y  t o  t h e  p o l i c e  p owe r ,  t h e  r i g h t  of  
t h e  i n d i v i d u a l  c i t i z e n  t o  k e e p  and b e a r  arms s h a l l  n o t  be
i n f r i n g e d .  A r t i c l e  I ,  S e c t i o n  22 .

I n d i a n a : The  p e o p l e  s h a l l  h a v e  a r i g h t  t o  b e a r  a r ms ,  f o r  
t h e  d e f e n s e  o f  t h e m s e l v e s  and  t h e  S t a t e .  A r t i c l e  I ,  S e c t i o n  32.

K a n s a s ; The  p e o p l e  h a v e  t h e  r i g h t  t o  b e a r  arms f o r  t h e i r  
d e f e n s e  and s e c u r i t y ;  b u t  s t a n d i n g  a r m i e s ,  i n t i me  o f  p e a c e ,  a r e
d a n g e r o u s  t o  l i b e r t y ,  and s h a l l  n o t  be t o l e r a t e d ,  and t h e
m i l i t a r y  s h a l l  be  i n  s t r i c t  s u b o r d i n a t i o n  t o  t h e  c i v i l  p o we r .  
K a n s a s  B i l l  o f  R i g h t s ,  S e c t i o n  4 .

K e n t u c k y : A l l  men a r e ,  by n a t u r e ,  f r e e  and. e q u a l ,  and  ha ve
c e r t a i n  i n h e r e n t  and i n a l i e n a b l e  r i g h t s ,  among wh i c h  may be 
r e c k o n e d ;  *** 7 .  The  r i g h t  t o  b e a r  a rms  i n  d e f e n s e  o f  t h e m s e l v e s  
and o f  t h e  s t a t e ,  s u b j e c t  t o  t h e  power  o f  t h e  g e n e r a l  a s s e m b l y  t o
e n a c t  l aws  t o  p r e v e n t  p e r s o n s  f r om c a r r y i n g  c o n c e a l e d  w e a p o n s .
K e n t u c k y  B i l l  o f  R i g h t s ,  S e c t i o n  I ,  p a r a .  7 .

L o u i  s i a n a ; The  r i g h t  o f  e a c h  c i t i z e n  t o  keep  and b e a r  arms
s h a l l  n o t  be  a b r i d g e d ,  b u t  t h i s  p r o v i s i o n  s h a l l  n o t  p r e v e n t  t h e  
p a s s a g e  o f  l a ws  t o  p r o h i b i t  t h e  c a r r y i n g  of  weapons  c o n c e a l e d  on 
t h e  p e r s o n .  A r t i c l e  I ,  S e c t i o n  11.

Ma i n e ; E v e r y  c i t i z e n  ha s  a r i g h t  t o  ke ep  and b e a r  arms f o r  
t h e  common d e f e n s e ;  and  t h i s  r i g h t  s h a l l  n e v e r  be q u e s t i o n e d .  
A r t i c l e  I ,  S e c t i o n  16.

M a s s a c h u s e t  t s ; The  p e o p l e  h a v e  a r i g i i l  t o  keep  and b e a r  
a r ms  f o r  t h e  common d e f e n s e .  And a s ,  i n  t i m e s  o f  p e a c e ,  a r m i e s  
a r e  d a n g e r o u s  t o  l i b e r t y , ,  t h e y  o u g h t  n o t  t o  be m a i n t a i n e d  w i t h o u t  
t h e  c o n s e n t  o f  t h e  l e g i s l a t u r e ;  and  t h e  m i l i t a r y  power  s h a l l  
a l w a y s  be  h e l d  i n  an e x a c t  s u b o i . d i n a t i o n  t o  t he  c i v i l  a u t h o r i t y ,  
a nd  be  g o v e r n e d  by i t .  M a s s a c h u s e t t s  D e c l a r a t i o n  o f  R i g h t s ,  P a r t  
I ,  A r t i c l e  XVI I .

M i c h i g a n ; E v e r y  p e r s o n  has  a r i g h t  t o  k e e p  and b e a r  arms 
f o r  t h e  d e f e n s e  o f  h i m s e l f  a nd  t h e  s t a t e .  A r t i c l e  I ,  S e c t i o n  6 .

Mi s s  i s s  i p p  i ; The  r i g h t  o f  e v e r y  c i t i z e n  t o  keep  and b e a r  
a rms  i n  d e f e n s e  o f  h i s  home,  p e r s o n ,  or  p r o p e r t y ,  or  i n  a i d  o f  
t h e  c i v i l  power  w h e r e  t h e r e t o  l e g a l l y  summoned,  s h a l l  n o t  be 
c a l l e d  in  q u e s t i o n ,  b u t  t h e  l e g i s l a t u r e  may r e g u l a t e  or  f o r b i d  
c a r r y i n g  c o n c e a l e d  w e a p o n s .  A r t i c l e  3,  S e c t i o n  12.

Mi s s o u r  i : T h a t  t h e  r i g h t  o f  e v e r y  c i t i z e n  to  k e e p  and b e a r



arms in d e f e n s e  of h i s  home, pe r s on  and p r o p e r t y ,  or when 
l a w f u l l y  summoned in a i d  of  the  c i v i l  power,  s h a l l  not  be 
q u e s t i o n e d ;  bu t  t h i s  s h a l l  not  j u s t i f y  the wear ing  of concea l ed  
weapons .  A r t i c l e  I ,  S e c t i o n  23.

Mont ana ; The r i g h t  of  any per son  to keep or bear  arms in 
d e f e n s e  of  h i s  ovrn home, p e r s o n ,  and p r o p e r t y ,  or in a i d  of the 
c i v i l  power when t h e r e t o  l e g a l l y  summoned, s h a l l  not  be c a l l e d  in 
q u e s t i o n ,  but  no t h i n g  h e r e i n  c o n t a i n e d  s h a l l  be he l d  to pe r mi t  
t he  c a r r y i n g  of concea l ed  weapons .  A r t i c l e  I I ,  S e c t i o n  12.

Nevada : Every c i t i z e n  has the  r i g h t  to keep and bear  arms
f o r  s e c u r i t y  and d e f e n s e ,  f o r  l awful  hun t i n g  and r e c r e a t i o n a l  use 
and fo r  o t h e r  l awful  p u r p o s e s .  Ar t .  1, S e c t i o n  I I ,  p a r a .  1.

New Hampsh i r e : A l l  p e r s o n s  have the  r i g h t  to keep and bear
arms in d e f e n s e  of t h e ms e l v e s ,  t h e i r  f a m i l i e s ,  t h e i r  p r o p e r t y ,  
and the  s t a t e .  P a r t  F i r s t ,  A r t .  2 - a .

New Mexi co : No law s h a l l  a b r i d g e  the  r i g h t  of  the c i t i z e n
to  keep and bear  arms for  s e c u r i t y  and d e f e n s e ,  for  l awful  
h u n t i n g  and r e c r e a t i o n a l  use  and for  o t h e r  l awful  p u r p o s e s ,  but  
n o t h i n g  h e r e i n  s h a l l  be h e l d  to pe r mi t  the  c a r r y i n g  of  concea l ed  
weapons .  No m u n i c i p a l i t y  or  county  s h a l l  r e g u l a t e ,  in any way, 
an i n c i d e n t  of  the r i g h t  to keep and bear  arms.  A r t i c l e  I I ,  
S e c t i o n  6.

Nor t h  C a r o l i n a : A we l l  r e g u l a t e d  m i l i t i a  be i ng  n e c e s s a r y  to
t h e  s e c u r i t y  of  a f r e e  S t a t e ,  t he  r i g h t  of  the peop l e  to keep and 
bea r  arms s h a l l  not  be i n f r i n g e d ;  and,  as s t a n d i n g  armies  in t ime 
of  peace  a r e  dangerous  to  l i b e r t y ,  they s h a l l  not  be m a i n t a i n e d ,  
and the  m i l i t a r y  s h a l l  be k ep t  under  s t r i c t  s u b o r d i n a t i o n  t o ,  and 
gover ned  by,  t he  c i v i l  power .  Not h i ng  h e r e i n  s h a l l  j u s t i f y  t he  
p r a c t i c e  of  c a r r y i n g  c o n c e a l e d  weapons,  or p r even t  the Genera l  
Assembly from e n a c t i n g  pena l  s t a t u t e s  a g a i n s t  t h a t  p r a c t i c e .  
A r t i c l e  I ,  S e c t i o n  30.

Nor t h  D a k o t a : Al l  i n d i v i d u a l s  a r e  by n a t u r e  eq u a l l y  f r e e
and i ndependen t  and have c e r t a i n  i n a l i e n a b l e  r i g h t s ,  among which 
a r e  . . .  t o  keep and bear  arms for  the  d e f en s e  of t h e i r  pe r son ,  
f a m i l y ,  p r o p e r t y ,  and the  s t a t e ,  and f o r  lawful  h u n t i n g ,  
r e c r e a t n a l ,  and o t h e r  l awfu l  p u r p o s e s ,  which s h a l l  not  be
i n f r i n g e d .  A r t i c l e  I ,  S e c t i o n  1.

*

Oh i o : The peop l e  have the r i g h t  to bear  arms for  t h e i r
d e f e n s e  and s e c u r i t y ;  but  s t a n d i n g  a r mi e s ,  in t ime of  peace ,  a r e  
dange rous  to l i b e r t y ,  and s h a l l  no t  be kep t  up; and the  m i l i t a r y  
s h a l l  be in s t r i c t  s u b o r d i n a t i o n  to the  c i v i l  power.  A r t i c l e  I ,  
S e c t i o n  4.

Oklahoma: The r i g h t  of  a c i t i z e n  to keep and bear  arms in
d e f e n s e  of  h i s  home, p e r s o n ,  or p r o p e r l y ,  or in a i d  of  the c i v i l  
power ,  when t h e r e u n t o  l e g a l l y  summoned, s h a l l  never  be 
p r o h i b i t e d ;  but  no t h i ng  h e r e i n  c o n t a i n e d  s h a l l  p r e v en t  the



L e g i s l a t u r e  f r om r e g u l a t i n g  t h e  c a r r y i n g  o f  we a p o n s .  A r t i c l e  2 ,  
S e c t i o n  26 .

O r e g o n : The  p e o p l e  s h a l l  ha ve  t h e  r i g h t  t o  b e a r  arms f o r
t h e  d e f e n c e  o f  t h e m s e l v e s ,  and t h e  S t a t e ,  b u t  t h e  M i l i t a r y  s h a l l  
be  k e p t  i n  s t r i c t  s u b o r d i n a t i o n  t o  t h e  c i v i l  po we r .  A r t i c l e  I ,  
S e c t i o n  27 .

P e n n s v l v a n i a : The r i g h t  o f  t h e  c i t i z e n s  t o  b e a r  arms in
d e f e n c e  o f  t h e m s e l v e s  and  t h e  S t a t e  s h a l l  n o t  be q u e s t i o n e d .  
A r t i c l e  I ,  S e c t i o n  2 1 .

Rho de  I s l a n d ; The  r i g h t  o f  t h e  p e o p l e  t o  ke ep  and b e a r  arms 
s h a l l  n o t  be  T n T r i n g e d .  A r t i c l e  I ,  S e c t i o n  22.

S o u t h  C a r o l i n a ; A w e l l  r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  t o  
t h e  s e c u r i t y  o f  a  f r e e  S t a t e ,  t h e  r i g h t  o f  t h e  p e o p l e  t o  k e e p  and 
b e a r  a rms  s h a l l  n o t  be  i n f r i n g e d .  As ,  i n  t i me s  o f  p e a c e ,  a r m i e s  
a r e  d a n g e r o u s  t o  l i b e r t y ,  t h e y  s h a l l  n o t  be  m a i n t a i n e d  w i t h o u t  
t h e  c o n s e n t  o f  t h e  G e n e r a l  A s s e m b l y .  The  m i l i t a r y  power  o f  t h e
S t a t e  s h a l l  a l wa y s  be  h e l d  i n  s u b o r d i n a t i o n  t o  t h e  c i v i l
a u t h o r i t y  and be  g o v e r n e d  by i t .  No s o l d i e r  s h a l l  in t i me  o f  
p e a c e  be  q u a r t e r e d  i n  any  h o u s e  w i t h o u t  t h e  c o n s e n t  of  t h e  owner  
n o r  i n  t i m e  o f  war  b u t  i n  t h e  man ne r  p r e s c r i b e d  by l aw.  A r t i c l e  
I ,  S e c t i o n  20 .

S o u t h  D a k o t a : The  r i g h t  o f  t h e  c i t i z e n s  t o  b e a r  arms in
d e f e n s e  o f  t h e m s e l v e s  a nd  t h e  s t a t e  s h a l l  no t  be d e n i e d .  A r t i c l e  
V I ,  S e c t i o n  2 4 .

T e n n e s s e e : T h a t  t h e  c i t i z e n s  o f  t h i s  S t a t e  ha ve  a r i g h t  t o
k e e p  a n d  t o  b e a r  a rms  f o r  t h e i r  common d e f e n s e ;  b u t  t h e  
L e g i s l a t u r e  s h a l l  ha v e  p o w e r ,  by l aw,  t o  r e g u l a t e  t h e  w e a r i n g  o f  
a r ms  w i t h  a  v i e w t o  p r e v e n t  c r i m e .  A r t i c l e  I ,  S e c t i o n  26.

T e x a s : Ev e r y  c i t i z e n  s h a l l  ha v e  t h e  r i g h t  t o  kee [  and b e a r
a r ms  i n  t h e  l a w f u l  d e f e n c e  o f  h i m s e l f  or  t h e  S t a t e ;  b u t  t h e
L e g i s l a t u r e  s h a l l  h a v e  p o w e r ,  by l aw,  t o  r e g u l a t e  t h e  w e a r i n g  of  
a r m s ,  w i t h  a  v i e w t o  p r e v e n t  c r i m e .  A r t i c l e  I ,  S e c t i o n  23.

U t a h ; The  i n d i v i d u a l  r i g h t  o f  t h e  p e o p l e  t o  keep  and b e a r  
a rms  f o r  s e c u r i t y  and  d e f e n s e  o f  s e l f ,  f a m i l y ,  o t h e r s ,  p r o p e r t y ,  
o r  t h e  S t a t e ,  a s  v / e l l  a s  f o r  t h e  o t h e r  l a w f u l  p u r p o s e s  s h a l l  n o t  
be  i n f r i n g e d ;  b u t  n o t h i n g  h e r e i n  s h a l l  p r e v e n t  t h e  l e g i s l a t u r e  
f r o m  d e f i n i n g  t h e  l a w f u l  u s e  of  a r m s .  A r t i c l e  I ,  S e c t i o n  6 .

V e r m o n t : T h a t  t h e  p e o p l e  ha ve  a r i g h t  t o  b e a r  arms f o r  t h e
d e f e n c e  of  t h e m s e l v e s  and t h e  S t a t e  a n d  as s t a n d i n g  a r m i e s  in 
t i m e  o f  p e a c e  a r e  d a n g e r o u s  to l i b e r t y ,  t h e y  o ug h t  no t  t o  be k e p t  
u p ;  a n d  t h a t  t h e  m i l i t a r y  s h o u l d  be k e p t  unde r  s t r i c t  
s u b o r d i n a t i o n  t o  and  g o v e r n e d  by t h e  c i v i l  power .  C h a p t e r  I ,  
A r t i c l e  16.

V i r g i n i a ; T h a t  a w e l l  r e g u l a t e d  m i l i t i a ,  composed of  t he



body of  t he  p e o p l e ,  t r a i n e d  t o  a rm s ,  i s  t h e  p r o p e r ,  n a t u r a l ,  and 
s a f e  d e f e n s e  of  a f r e e  s t a t e ,  t h e r e f o r e ,  t h e  r i g h t  o f  t h e  p e o p l e  
to  keep  and b e a r  arms s h a l l  n o t  be i n f r i n g e d ;  t h a t  s t a n d i n g  
a r m i e s ,  in t ime  of  p e a c e ,  s h o u l d  be  a v o i d e d  as d a n g e r o u s  t o  
l i b e r t y ;  and t h a t  in a l l  c a s e s  t h e  m i l i t a r y  s h o u l d  be u n d e r  
s t r i c t  s u b o r d i n a t i o n  t o ,  and g o v e r n e d  by ,  t h e  c i v i l  po w e r .
A r t i c l e  I ,  S e c t i o n  13.

W a s h i n g t o n ; The r i g h t  o f  t h e  i n d i v i d u a l  c i t i z e n  t o  b e a r  
arms in d e f e n s e  of  h i m s e l f ,  o r  t h e  s t a t e ,  s h a l l  no t  be i m p a i r e d ,  
b u t  n o t h i n g  in t h i s  s e c t i o n  s h a l l  be  c o n s t r u e d  as  a u t h o r i z i n g  
i n d i v i d u a l s  or  c o r p o r a t i o n s  t o  o r g a n i z e ,  m a i n t a i n ,  o r  employ an 
armed body of  men.  A r t i c l e  I ,  S e c t i o n  24 .

West  V i r g i n i a : A p e r s o n  ha s  t h e  r i g h t  to keep  and b e a r  arms
f o r  t h e  d e f e n s e  of  s e l f ,  f a m i l y ,  home,  and s t a t e ,  and  f o r  l a w f u l  
h u n t i n g  and r e c r e a t i o n a l  u s e .  A r t i c l e  I I I ,  S e c t i o n  22 .

Wvoming: The r i g h t  o f  c i t i z e n s  t o  b e a r  arms in d e f e n s e  of
t h e m s e l v e s  and o f  t h e  s t a t e  s h a l l  n o t  be d e n i e d .  A r t i c l e  I ,  
S e c t i o n  24 .

STATES WITHOUT CONSTITUTIONAL PROVISIONS:

N i n e  (9)  s t a t e s  do n o t  have  a c o n s t i t u t i o n a l  p r o v i s i o n  on 
a r m s :  C a l i f o r n i a ,  D e l a w a r e ,  I owa ,  M a r y l a n d ,  M i n n e s o t a ,  N e b r a s k a ,
New J e r s e y ,  New York ,  and W i s c o n s i n .



85 D E C L A R A T I O N  O F  RIGHTS Art. 1, $ 11

§ 10. Right of assembly. — The people shall have the right to assemble 
in a peaceable manner, to consult for their common good; to instruct their 
representatives, and to petition the legislature for tho redress of grievances.

Comp, provisions: Cat. Art. 1, $ 3. 
Mont. Art. 2, 5 26.
Ore. Art. 1, 5 26.
Wyo. Art. 1. § 21.

of this section. Lowinton v. Frory, 91 Idaho 
322, 420 P.2d 605 (19GG).

A n a lys is

Deprivation of right. 
Newspaper report of assembly.
Deprivation of R igh t

Labor union waa not deprived of right of 
assembly, contrary to this section, where it 
was enjoined from picketing and displaying 
sign which announced that plaintiffs store 
was unfair to labor union where the 
employees of the store did not belong to the 
union, did not participate in picket line, and 
were not involved in any labor dispute with 
the plain tiff J. J. Newberry Co. v. Retail 
Clerks Int'l Asa’n, 78 Idoho 85. 298 P.2d 375 
(1956), rev'd, 352 U.S. 987, 77 S. Ct. 386, 1 L. 
Ed. 2d 367 (1957).

The assembly of defendants for the purpose 
of threatening other persons with assault and 
battery after on automobile chase of such 
persons by defendants acroea a state line and 
through the city Btreeta waa not an assembly 
in a peaceable manner within the protection

Newspaper Report o f Assembly.
Newspapers had a conditional privilege to 

publish with accuracy the proceedings of u 
public gathoring called for the purpose of 
indue mg a district judge to call a grand jury. 
Borg v. Boos, 231 F.2d 788 (9th Cir. 1956).

Collateral References. Discussion of this 
Bection in constitutional convention. 
Constitutional Convention Proceedings. Vol. 
I, p. 281; Vol. 0, p. 1695.

16A Am. Jur. 2d, Constitutional Law, 
§5 526-532.

16 C.J.S. Constitutional Law, § 214.
Constitutional questions involved in 

conviction based on failure or refusal to obey 
police oflicer’n order to move on, on street. 65 
A.L.R.2d 1152.

Participation o f student in demonstration 
on or near campus as warranting imposition 
of criminal liability for breach of peace, 
disorderly conduct, trespass, unlawful 
assembly, or sim ilar offense. 32 A.L.R.3d 551.

Peaceful picketing of private residence. 42 
A.L.R.3d 1353.

-  individual , .11. Right to^kgep aftd bear arms. — The)p«opl»-h avo4h»!right to keep
and bear arms, w l'H ‘ i i&lrt shall not be abridged; but this provision shall not
prevent the passage of laws to govern the carrying of weapons concealed on
the person nor prevent passage oflegislation providing minimum sentences
for crimes committed while in possession of a firearm, nor prevent the
passage of legislation providing penalties for the possession of firearms by
a convicted felon, nor prevent the passage of any legislation punishing the
use of a firearm. No law shall impose licensure, registration or special
taxation on the ownership or possession of firearms or ammunition. Nor
shall any law permit the confiscation of firearms, except those actually used
in the commission of a

Compiler’s notes. As originally adopted, 
this section read os follows:

"5 11. Right to bear arms. —  The people 
have the right to bear arms for their security 
and defense; but the legislature shall regulate 
the exercise of this right by law." This section 
was amended as proposed by S.J.R. No. 116 
(S.L. 1978, p. 1031) and ratified a t the general 
election on November 7, 1978, to read ua it

Comp, provisions: MonL Art. 2, § 12.
Ore. Art.. 1, 5 27.
Utah. Art. 1, § 6.
Wyo. Art. 1. 5 24.
Cited In: Fall Creek Sheep Co. v. Walton. 24 

Idaho 760,136 P. 438. 1915C Ann. Cos.. 1252 
(1913).

now appcurs.
Cross rtf. Fish and game law, restrictions 

on carrying uncased shotguns and rifles, 
5 36-101.

A n a ly s is

Legislative regulation. 
Municipal regulations.



S T A T E  O F  W E S T  V I R G I N I A  
E X  REL. C I T Y  O F  P R I N C E T O N

V.

H A R O L D  L. B U C K N E R ,  M A G I S T R A T E  
O F  K E R C F R  C O U N T Y

M e r c e r  C o u n t y  C e r t i f i e d  q u e s t i o n s  a n s w ered.

M c H u g h ,  C h i e f  J u s t i c e

1. " W h e r e  a p r o v i s i o n  of  a c o n s t i t u t i o n  is c l ear 

in its t e r m s  a n d  of  p l a i n  i n t e r p r e t a t i o n  to a n y  o r d i n a r y  and 

r e a s o n a b l e  m i nd, it s h o u l d  be  a p p l i e d  a n d  n o t  c o n s t r u e d . "  

Syl. pt. 3, S t a t e  ex rel. S m i t h  v. G o r e , 150 W. Va. 71, 143 

S .E . 2d 791 (1965).

2.' W. Va. C o d e , 6 1 - 7 - 1  [1975], t h e  s t a t u t o r y  

p r o s c r i p t i o n  a g a i n s t  c a r r y i n g  a d a n g e r o u s  o r  d e a d l y  w e apon, 

is o v e r b r o a d  a n d  v i o l a t i v e  of a r t i c l e  III, s e c t i o n  22 of the 

W e s t  V i r g i n i a  C o n s t i t u t i o n , k n o w n  as t he " R i g h t  to K e e p  a nd 

B e a r  A r m s  A m e n d m e n t . "  It i n f r i n g e s  u p o n  t he r i g h t  of  a 

p e r s o n  to b e a r  a r m s  f or d e f e n s i v e  p u r p o s e s ,  s p e c i f i c a l l y ,  

d e f e n s e  of self, f a m ily, h o m e  a n d  state, i n s o f a r  as it 

p r o h i b i t s  the c a r r y i n g  o f  a d a n g e r o u s  o r  d e a d l y  w e a p o n  for 

a ny p u r p o s e  w i t h o u t  a l i c e n s e  or  o t h e r  s t a t u t o r y  

a u t h o r i z a t i o n .

N O .  C C 9 7 2 G J
J U L  1 1988
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3. "The p o l i c e  p o w e r  is the p o w e r  of the state, 

i n h e r e n t  in e v e r y  s o v e r e i g n t y ,  to e n a c t  laws, w i t h i n  

c o n s t i t u t i o n a l  limits, to p r o m o t e  t; j w e l f a r e  of its 

c i t i z e n s .  T h e  p o l i c e  p o w e r  is d i f f i c u l t  to d e f i n e  

p r e c i s e l y ,  b e c a u s e  it is e x t e n s i v e ,  e l a s t i c  a n d  c o n s t a n t l y  

e v o l v i n g  to m e e t  n e w  a n d  i n c r e a s i n g  d e m a n d s  for its e x e r c i s e  

for the b e n e f i t  of s o c i e t y  a n d  to p r o m o t e  the g e neral 

w e l f a r e .  It e m b r a c e s  t he p o w e r  of the s t ate to p r e s e r v e  and 

to p r o m o t e  the g e n e r a l  w e l f a r e  and it is c o n c e r n e d  w i t h  

w h a t e v e r  a f f e c t s  t he p e a c e ,  s e c u r i t y ,  safety, morals, h e a l t h  

a n d  g e n e r a l  w e l f a r e  of  the c o m m u n i t y .  It c a n n o t  be 

c i r c u m s c r i b e d  w i t h i n  n a r r o w  l i m i t s  nor can it be c o n f i n e d  to 

p r e c e d e n t s  r e s t i n g  a l o n e  on c o n d i t i o n s  of  the past. As 

s o c i e t y  b e c o m e s  i n c r e a s i n g l y  c o m p l e x  a nd as a d v a n c e m e n t s  are 

made, the p o l i c e  p o w e r  m u s t  o f  n e c e s s i t y  e v o lve, d e v e l o p  a nd 

expand, in the p u b l i c  i n t e r e s t ,  to m e e t  suc h  c o n d i t i o n s . "  

Syl. pt. 5, S t a t e  ex  rel. A p p a l a c h i a n  P o w e r  Co. v. G a i n e r , 

149 W. Va. 740, 143 S . E . 2 d  351 (1965).

4.. T he W e s t  V i r g i n i a  l e g i s l a t u r e  may, t h r o u g h  the 

v a l i d  e x e r c i s e  of its p o l i c e  p o w e r ,  r e a s o n a b l y  r e g u l a t e  the 

r i g h t  of  a p e r s o n  to k e e p  a nd b e a r  a r m s  in o r d e r  to p r o m o t e  

the health, s a f e t y  a n d  w e l f a r e  of a ll c i t i z e n s  of thi s  

State, p r o v i d e d  t h a t  t h e  r e s t r i c t i o n s  or r e g u l a t i o n s  i m p o s e d  

do  not f r u s t r a t e  th e  c o n s t i t u t i o n a l  f r e e d o m s  g u a r a n t e e d  by  

a r t i c l e  III, s e c t i o n  22 of t h e  W e s t  V i r g i n i a  C o n s t i t u t i o n , 

known as the " R i g h t  to K e e p  a n d  B e a r  A r m s  A m e n d m e n t . "



M c H u g h ,  C h i e f  J u s t i c e :

Th i s  a c t i o n  is b e f o r e  this C o u r t  u pon two c e r­

tif i e d  q u e s t i o n s  f r o m  the C i r c u i t  C o u r t  of M e r c e r  C o u nty. 

T h i s  a c t i o n  c o n c e r n s  the c o n s t i t u t i o n a l i t y  of W. Va. C o d e , 

61-7-1 (1975], r e l a t i n g  to the c a r r y i n g  of c e r t a i n  t y p e s  of 

d a n g e r o u s  or d e a d l y  w e a p o n s  w i t h o u t  a l i c e n s e ,  in l i g h t  of 

the a d o p t i o n  of a r t i c l e  III, s e c t i o n  22 of the W e s t  V i r g i n i a  

C o n s t i t u t i o n , c o m m o n l y  r e f e r r e d  to as "The R i g h t  to K e e p  A n d  

B e a r  A r m s  A m e n d m e n t , "  a n d  w h e t h e r  the l e g i s l a t u r e  m a y  

r e a s o n a b l y  r e g u l a t e  the r i g h t  o f  a p e r s o n  to k e e p  a n d  b ear 

a r m s  in W e s t  V i r g i n i a .  T h i s  C o u r t  h as b e f o r e  it the p e t i­

tio n  for a p p eal, a ll m a t t e r s  o f  r e c o r d  a nd the b r i e f s  and 

a r g u m e n t  of c o u n s e l . ^

X

The f a c t s  in t h i s  c a s e  are u n c o n t r o v e r t e d .  On 

M a r c h  10, 1987, a m u n i c i p a l  p o l i c e  o f f i c e r  in t he C i t y  of 

P r i n c e t o n ,  in M e r c e r  C o u n t y ,  s t o p p e d  a v e h i c l e  a n d  a r r e s t e d  

the d r i v e r  for d r i v i n g  u n d e r  t h e  i n f l u e n c e  of a l c o h o l .

A f t e r  s e a r c h i n g  t h e  d r i v e r ,  t he p o l i c e m a n .d i s c o v e r e d  a .22 

c a l i b e r  a u t o m a t i c  p i s t o l  i n s i d e  the d r i v e r ' s  j a c k e t  p o c k e t .  

T h e  d r i v e r  w a s  t h e n  a s k e d  to p r o d u c e  a l i c e n s e  a l l o w i n g  h i m  

to c a r r y  suc h  a w e a p o n ,  a n d  he s u b s e q u e n t l y  a d v i s e d  the 

p o l i c e  o f f i c e r  t h a t  he  d i d  n o t  h a v e  s u c h  a license.

T he p o l i c e  o f f i c e r  p r e s e n t e d  t h e s e  f a cts to a d u l y  

e l e c t e d  m a g i s t r a t e  of  M e r c e r  C o u n t y ,  a nd s o u g h t  a w a r r a n t  

f or the d r i v e r ' s  a r r e s t  for t h e  DUI o f f e n s e .  T h e  r e s p o n d e n t

*This C o u r t  a l s o  has b e f o r e  it the b r i e f  of  a m icus 
c u r i a e  f i led b y  t h e  N a t i o n a l  R i f l e  A s s o c i a t i o n  of  A m e r i c a .
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a d v i s e d  t he o f f i c e r  t h a t  he  w o u l d  n o t  i s s u e  a w a r r a n t  for 

c a r r y i n g  a d a n g e r o u s  a n d  d e a d l y  w e a p o n  a g a i n s t  t he d r i v e r ,  

b a s e d  u p o n  t he m a g i s t r a t e ' s  c o n c l u s i o n  that W. Va. C o d e , 

61-7-1 [1975] v i o l a t e d  a r t i c l e  III, s e c t i o n  22 o f  the W e s t  

V i r g i n i a  C o n s t i t u t i o n .

, T h e  p r o s e c u t i n g  a t t o r n e y  t h e n  f i l e d  a w r i t  of

m a n d a m u s  in th e  C i r c u i t  C o u r t  o f  M e r c e r  C o u n t y  r e q u e s t i n g  

the c o u r t  to c o m p e l  the m a g i s t r a t e  to  i s s u e  a w a r r a n t  

a g a i n s t  th e  d r i v e r  for c a r r y i n g  a d a n g e r o u s  or  d e a d l y  w e a p o n  

w i t h o u t  a l i c e n s e  in v i o l a t i o n  of  W. Va. C o d e , 6 1 -7-1 

(1975].

A f t e r  a h e a r i n g  on  t h e  m a t t e r ,  t he c i r c u i t  c o u r t  

c o n c l u d e d  t h a t  w h e n  c o m p a r i n g  W. Va. C o d e , 6 1 -7-1 [1975] a nd 

W. va. C o n s t , art. Ill, § 22, the s t a t u t e  w a s  in c o n f l i c t  

w i t h  the s u b s e q u e n t l y  a d o p t e d  c o n s t i t u t i o n a l  p r o v i s i o n .  T h e  

c o u r t  f u r ther c o n c l u d e d  t h a t  a r t i c l e  III, s e c t i o n  22 of the 

S t a t e  C o n s t i t u t i o n  v o i d e d  t h a t  p a r t  of  W. Va. C o d e , 6 1 -7-1 

[1975] d e a l i n g  w i t h  the c a r r y i n g  of  f i r e a r m s  w i t h o u t  a 

license. T he c o u r t  c o n c l u d e d  t h a t  th e  l e g i s l a t u r e  m ay, in 

s o m e  f a s hion, r e g u l a t e  t h e  r i g h t  to  k e e p  a n d  b e a r  a rms so as 

no t  to c o n f l i c t  "with W. Va. C o n s t , art. Ill, § 22.

T h e  c o u r t  then c e r t i f i e d  the m a t t e r  to this Court. 

T h e  f o l l o w i n g  q u e s t i o n s  w e r e  c e r t i f i e d :

1. Is W. V a . ~ C o d e  C h a p t e r  61,
A r t i c l e  7, S e c t i o n  1 c o n s t i t u t i o n a l  in 
l i ght o f  the s u b s e q u e n t  a d o p t i o n  of 
A r t i c l e  3, S e c t i o n  22 of the C o n s t i t u­
tion  of W e s t  V i r g i n i a ?

2. M a y  t he L e g i s l a t u r e  of the 
S t a t e  of W e s t  V i r g i n i a  by  p r o p e r  l e g i s­
la t i o n  r e g u l a t e  t he r i g h t  of a p e r s o n  to 
k e e p  a n d  b e a r  a r m s  in the S t a t e  of  W e s t  
V i r g i n i a ?



T h i s  c a s e  i n v o l v e s  the i n t e r p r e t a t i o n  of a r t i c l e  

III, s e c t i o n  22 o f  t he W e s t  V i r g i n i a  C o n s t i t u t i o n  a n d  its 

e f f e c t  on the c o n s t i t u t i o n a l i t y  of the s t a t e ' s  w e a p o n s  

s t a t u t e ,  W. Va. C o d e , 6 1 - 7 - 1  [1975], w h i c h  p r o h i b i t s  the 

c a r r y i n g  of a d a n g e r o u s  or  d e a d l y  w e a p o n  w i t h o u t  a l i c e n s e .  

B e c a u s e  b o t h  o f  t h e  q u e s t i o n s  c e r t i f i e d  to this C o u r t  are so 

c l o s e l y  a s s o c i a t e d ,  we  c h o o s e  to d i s c u s s  t h e m  t o g e ther.

A r t i c l e  III, s e c t i o n  22 of  the W e s t  V i r g i n i a  

C o n s t i t u t i o n  w a s  a p p r o v e d  by t he v o t e r s  of  this S t a t e  on 

N o v e m b e r  4, 1986, a n d  s u c c i n c t l y  s t a t e s :  "A p e r s o n  h as the

r i g h t  to  k e e p  a nd b e a r  a r m s  for t he d e f e n s e  of self, family, 

h o m e  a n d  state, a n d  for l a w f u l  h u n t i n g  a n d  r e c r e a t i o n a l  

u s e . "

I I

*~W. Va. C o d e , 61-7 - 1  [1975] p r o v i d e s  in p e r t i n e n t
part:

If a n y  p e r s o n ,  w i t h o u t  a s t a t e  
l i c e n s e  t h e r e f o r  or e x c e p t  as p r o v i d e d  
e l s e w h e r e  in t h i s  a r t i c l e  a n d  o t h e r  
p r o v i s i o n s  of  t h i s  C o d e ,  c a r r y  a b o u t  his 
p e r s o n  a n y  r e v o l v e r  o r  p i s t o l ,  dirk, 
b o w i e  knife, s l u n g  shot, r a z o r ,  billy, 
m e t a l l i c  o r  o t h e r  f a l s e  k n u c k l e s ,  or 
o t h e r  d a n g e r o u s  or d e a d l y  w e a p o n  of like 
k i n d  or  c h a r a c t e r ,  he  s h a l l  be g u i l t y  of 
a m i s d e m e a n o r ,  and, u p o n  c o n v i c t i o n  
t h e r e o f ,  s h a l l  be  i m p r i s o n e d  in the 
c o u n t y  jai l  n o t  less t h a n  s ix n o r  m o r e  
t han t w e l v e  m o n t h s  for the f i r s t  
o f f e n s e ;  b u t  u p o n  the c o n v i c t i o n  of the 
same p e r s o n  f or the s e c o n d  o f f e n s e  in 
this State, he s h a l l  be g u i l t y  of  a 
felony, and, u p o n  c o n v i c t i o n  t h e reof, 
s h all be i m p r i s o n e d  in the p e n i t e n t i a r y  
not less t han o n e  nor m o r e  than five 
years, and, in e i t h e r  c a s e ,  s h all be 
f i n e d  not less than f i f t y  d o l l a r s  nor 
m o r e  than two h u n d r e d  d o l l a r s ! . ]
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T h e  S t a t e  of W e s t  V i r g i n i a  has had a long h i s t o r y  

or s t a t u t o r y  p r o v i s i o n s  r e g u l a t i n g  t h e  use of w e a p o n s .  See 

g e n e r a l l y  M c N e e l y ,  Th e  R i g h t  of  W h o  to Bear W h at, When, and 

W h e r e - -  W e s t  V i r g i n i a  F i r e a r m s  L a w  v. The R l g h t - t o - B e a r - A r m s  

A m e n d m e n t , 89 W. V a . L. Rev. 1125, 1 1 2 7 - 4 1  ( 1 9 8 7 ) . 3 An  1882 

s t a t u t e  is a c t u a l l y  t he f i r s t  s t a t u t o r y  p r o v i s i o n  w h i c h  is 

s i m i l a r  to t h e  s t a t u t e  n o w  b e f o r e  us, W. Va. C o d e , 6 1 - 7 - 1  

[1975]. 1882 W. Va. A c t s  ch. 135, § 7 . 4

A  c o m p r e h e n s i v e  d i s c u s s i o n  of the s t a t u t o r y ,  
c o m m o n  law a n d  g e n e r a l  h i s t o r i c  b a c k d r o p  s u r r o u n d i n g  this 
a m e n d m e n t ,  as w e l l  as its p o s s i b l e  i m p a c t  on e x i s t i n g  
w e a p o n s  s t a t u t e s  is d e t a i l e d  in t h i s  la w  r e v i e w  a r t icle.

4T h e  1882 s t a t u t e ,  f o u n d  in c h a p t e r  135, s e c t i o n  7 
of the act s  o f  the W e s t  V i r g i n i a  L e g i s l a t u r e  p r o v i d e d  as 
f o l l o w s :

If a p e r s o n  c a r r y  a b o u t  his p e r s o n  
a n y  r e v o l v e r  or o t h e r  p i s t o l ,  dirk, 
b o w i e  knife, razo r ,  s l u n g  shot, b i l l y ,  
m e t a l i c  or  o t h e r  f a l s e  k n u c k l e s ,  or a n y  
o t h e r  d a n g e r o u s  o r  d e a d l y  w e a p o n  of lik e  
k i n d  or c h a r a c t e r ,  he s h a l l  be g u i l t y  of 
a m x s d e m e a n o r ,  a n d  f i n e d  n o t  less than 
t w e n t y - f i v e  n or m o r e  t h a n  t w o  h u n d r e d  
d o l l a r s ,  a n d  may ,  at  t h e  d i s c r e t i o n  of 
the c o urt, b e  c o n f i n e d  in jai l  n o t  less 
t h a n  one, no r  m o r e  t h a n  t w e l v e  m o n t h s ;  
a n d  if a n y  p e r s o n  s h a l l  sel l  or f u r n i s h  
a n y  s u c h  w e a p o n  as is h e r e i n b e f o r e  
m e n t i o n e d  to a p e r s o n  w h o m  he k n ows, or  
has r e a s o n ,  f r o m  h i s  a p p e a r a n c e  o r  
o t h e r w i s e ,  to b e l i e v e  to b e  u n d e r  the 
a g e  of  t w e n t y - o n e  y e a r s ,  he  s h all be 
p u n i s h e d  as h e r e i n b e f o r e  p r o v i d e d ;  b u t  
n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  be  so 
c o n s t r u e d  as to  p r e v e n t  a n y  p e r s o n  f r o m  
k e e p i n g  or  c a r r y i n g  a b o u t  hi s  d w e l l i n g  
h o u s e  or p r e m i s e s  a n y  s u c h  r e v o l v e r  or  
o t h e r  p i s t o l ,  or  f r o m  c a r r y i n g  the s a m e  
f r o m  the p l a c e  o f  p u r c h a s e  to his 
d w e l l i n g  h o use, o r  f r o m  his d w e l l i n g  
h o u s e  to a ny p l a c e  w h e r e  r e p a i r i n g  is 
d o n e ,  to h a v e  it r e p a i r e d ,  and b a c k  
a g a i n .  A n d  if u pon t he t r i a l  of an 
i n d i c t m e n t  for c a r r y i n g  a ny such p i s t o l ,  
d i r k ,  r a z o r  or b o w i e  k n ife, the

T F o o t n o t e  C o n t i n u e d )



T h e  1b n 2 s t a t u t o r y  p r o v i s i o n  wa s  i n t e r p r e t e d  by 

this C o u r t  in S t a t e  v. W o r k m a n , 35 W. V a . 367, 14 S.E. 9 

(1891). T h e  C o u r t  in W o r k m a n  c o n s i d e r e d  s e v e r a l  i s s u e s  

r e g a r d i n g  the r i ght to b e a r  arms, i n c l u d i n g  the c o n s t i t u­

ti o n a l  r i ght to s e l f - d e f e n s e ,  the c o n s t i t u t i o n a l i t y ,  u n d e r  

the d u e  p r o c e s s  c l a use, of t he w e a p o n s  s t a t u t e  in e f f e c t  in 

W e s t  V i r g i n i a  at that tim e  a nd t he d e f i n i t i o n  of t he t e r m  

"arms" in the c o n t e x t  of the s e c o n d  a m e n d m e n t  to t he U n i t e d  

S t a t e s  C o n s t i t u t i o n . ^

(Footnote C o n t i n u e d )
d e f e n d a n t  s h a l l  p r o v e  to the 
s a t i s f a c t i o n  of the jur y  t h a t  he is a 
q u i e t  and p e a c e a b l e  c i t i z e n ,  of g o o d  
c h a r a c t e r  a n d  s t a n d i n g  m  the c o m m u n i t y  
in w h i c h  he lives, and at  the time he 
w a s  found w i t h  s u c h  p i s t o l ,  dirk, r a z o r  
or  b o w i e  knife, as c h a r g e d  in the 
i n d i c t m e n t ,  he ha d  g o o d  c a u s e  co b e l i e v e  
a n d  d i d  b e l i e v e  tha t  he w a s  in d a n g e r  of 
d e a t h  or g r e a t  b o d i l y  h a r m  at the h a nds 
of a n o t h e r  p e r s o n ,  and t hat he was, m  
g o od f a i t h ,'c a r r y i n g  s u c h  w e a p o n  for 
self d e f e n s e  and for no  o t h e r  p u r pose, 
the ~)ury s h a l l  f i n d  h i m  n o t  g u i l t y ! But 
n o t h i n g  in thi s  s e c t i o n  c o n t a i n e d  shall 
be so c o n s t r u e d  as to p r e v e n t  any 
o f f i c e r  c h a r g e d  w i t h  t h e  e x e c u t i o n  of 
the laws of  the s t a t e  f r o m  c a r r y i n g  a 
r e v o l v e r  or o t h e r  p i s t o l ,  d i r k  or b o w i e  
k n i f e .

(emphasis added) We n e e d  n o t  a d d r e s s  t he i m p l i c a t i o n s  of  
the i m p e r m i s s i b l e  b u r d e n  s h i f t i n g  to  t he d e f e n d a n t  r e g a r d i n g  
the p o s s e s s i o n  of arm s  for s e l f - d e f e n s e  p u r p o s e s .  Se e  syl. 
pt. 4, S t a t e  v. K l r t l e y , 162 W. Va. 249, 252 S . E . 2d 374
(’' j (once t h e r e  is s u f f i c i e n t  e v i d e n c e  to c r e a t e  a

enable d o u b t  that t he k i l l i n g  r e s u l t e d  f r o m  the 
- n d a n t  a c t i n g  in s e l f - d e f e n s e ,  th e  p r o s e c u t i o n  m u s t  p r o v e  
.,nd a r e a s o n a b l e  d o u b t  t h a t  t he d e f e n d a n t  d i d  not a ct in

» i f - d e f e n s e ) ; see a l s o  B o w m a n  v. L e v e r e t t e ,  169 W. Va. 589,
595, 289 S . E . 2d 435, 439 (1982).

5T he s e c o n d  a m e n d m e n t  to the U n i t e d  S t a t e s  
C o n s t i t u t i o n  p r o v i d e s :  "A w e l l  r e g u l a t e d  M i l i t i a  b e i n g
n e c e s s a r y  to the s e c u r i t y  of  a fre e  State, the r i ght of  the 
p e o p l e  to k e e p  a nd b e a r  Arms, s h a l l  nor be i n f r i n g e d . "



D e s p i t e  l a n g u a g e  e m b o d i e d  in § 7 of the 1882 

w e a p o n s  s t a t u t e  w h i c h  on its f a c e  a p p e a r e d  to g r a n t  the 

r i g h t  of s e l f - d e f e n s e  o n l y  to p e r s o n s  of " g ood c h a r a c t e r , "  

see note 4, s u p r a , the C o u r t  in W o r k m a n  f o u n d  t h a t  t h e r e  w a s  

a c o n s t i t u t i o n a l  r i g h t  to s e l f - d e f e n s e  g u a r a n t e e d  to all 

p e r s o n s  u n d e r  b o t h  the d u e  p r o c e s s  c l a u s e  o f  the f o u r t e e n t h  

a m e n d m e n t  to the U n i t e d  S t a t e s  C o n s t i t u t i o n  and a r t i c l e  III, 

s e c t i o n  1 of the W e s t  V i r g i n i a  C o n s t i t u t i o n . 35 W. Va. at 

370-71, 14 S.E. at 10-11.

A f t e r  r e c o g n i z i n g  a c o n s t i t u t i o n a l  r i g h t  to 

s e l f - d e f e n s e ,  the C o u r t  a d d r e s s e d  the g e n e r a l  i n t e n t  o f  the 

s e c o n d  a m e n d m e n t  to the U n i t e d  S t a t e s  C o n s t i t u t i o n  and 

d e t e r m i n e d  t h a t  it i n v o l v e d  the p r o t e c t i o n  o f  k e e p i n g  and 

b e a r i n g  a r m s  as a p o p u l a r  or c o l l e c t i v e  r i g h t . 6 35 W. Va. 

at 372-73, 14 S.E. at 11. The C o u r t  c o n c l u d e d  tha t  "to 

r e g u l a t e  a c o n c e d e d  [ c o n s t i t u t i o n a l ]  r i g h t  is n o t  n e c e s s a r i­

ly to i n f r i n g e  t he s a m e . "  Id a t  372, 14 S.E. at 11. In so 

h o l d i n g ,  the C o u r t  c o m p a r e d  a s t a t e ' s  r e g u l a t i o n  of the 

r i g h t  to k e e p  a n d  b e a r  arm s  to t h e  r e g u l a t i o n  o f  the f r e e­

do m s  g u a r a n t e e d  u n d e r  the f i rst a m e n d m e n t  to  the U n i t e d  

S t a t e s  C o n s t i t u t i o n . Thus, the C o u r t  i m p l i e d  t h a t  a

We n o t e  t h a t  the C o u r t  in W o r k m a n  i n t e r p r e t e d  the 
s e c o n d  a m e n d m e n t  as t h o u g h  it w a s  a r e s t r i c t i o n  u p o n  s t a t e  
as w e l l  as federal l e g i s l a t i o n .  . Id. a t  372, 14 S.E. at 11. 
Of c o u r s e ,  s i n c e  o u r  C o u r t ' s  holdTrig in W o r k m a n , the. S u p r e m e  
C o u r t  of the U n i t e d  S t a t e s  has d e t e r m i n e d  t h a t  the s e c o n d  
a m e n d m e n t  o p e r a t e s  as a r e s t r a i n t  s o l e l y  u p o n  th e  p o w e r  of 
the n a t i o n a l  g o v e r n m e n t  an d  d o e s  n ot r e s t r i c t  th e  p o w e r  of 
the s t a t e s  to r e g u l a t e  f i r e arms. M i l l e r  v. T e x a s , 153 U.S. 
535, 538, 14 S. Ct. 874, 875, 38 L. Ed. 812, 813 (1894). 
"W o r k m a n  d o e s  n o t  s t a n d  for the p r o p o s i t i o n  that the s e c o n d  
a m e n d m e n t  e x t e n d s  to the states, b u t  is r a t h e r  a d e c i s i o n  
assv ,ing, bu t  n o t  h o l d i n g ,  that t he s e c o n d  a m e n d m e n t  d id 
a p p l y  to the s t a t e s . "  McNeely, s u p r a  at 1130 n. 29.
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w o u l d  s u b j e c t  laws r e g u l a t i n g  p r o t e c t e d  arm s  to the sam e

s t a n d a r d  of  s c r u t i n y  g i v e n  laws r e g u l a t i n g  f i r s t  a m e n d m e n t

f r e edoms. M c N e e l y ,  s u p r a  at 1130.

S i g n i f i c a n t l y ,  the C o u r t  in W o r k m a n  d e f i n e d  the

t e r m  "arms" in a s e c o n d  a m e n d m e n t  c o n t e x t  as follows:

[I ]n r e g a r d  to t h e  k i n d  o f  a r m s  r e f e r r e d  
to in the [second) a m e n d m e n t ,  it m u s t  be  
h e l d  to r e f e r  to the w e a p o n s  of w a r f a r e  
to be u s e d  by t h e  m i l i t i a ,  s u c h  as 
s w ords, guns, r i f l e s ,  a n d  m u s k e t s — arm s  
to be u s e d  in d e f e n d i n g  t he S t a t e  a nd 
c i v i l  l i b e r t y — a n d  n ot to p i s t o l s ,  
b o w i e - k n i v e s ,  b r a s s  k n u c k l e s ,  b i l lies, 
a n d  o t h e r  w e a p o n s  as a re u s u a l l y  e m­
p l o y e d  in b r a w l s ,  s t r e e t  fights, d u e l s
a n d  a f f r a y s ,  an d  are o n l y  h a b i t u a l l y  
c a r r i e d  by b u l l i e s ,  b l a c k g u a r d s ,  a n d  
d e s p e r a d o e s ,  to the t e r r o r  of the 
c o m m u n i t y  a n d  t h e  i n j u r y  of t he State.

35 W. Va. at 373, 14 S.E. at  11. C l e a r l y ,  w i t h  t his d e f i n i­

tion, the C o u r t  r e f u s e d  to i n c l u d e  p i s t o l s  as a c o n s t i t u­

ti o n a l l y  p r o t e c t e d  w e a p o n  p u r s u a n t  to its s e c o n d  a m e n d m e n t  

a n a l y s i s .

H o w e v e r ,  it is i m p o r t a n t  to not e  t h a t  the d e f i n i­

tion of "arms" p r e s e n t e d  in W o r k m a n  f o c u s e s  on the "well 

r e g u l a t e d  m i l i t i a "  l a n g u a g e  of t he s e c o n d  a m e n d m e n t .  No 

p a r a l l e l  l a n g u a g e  a p p e a r s  in o u r  s t a t e  c o n s t i t u t i o n a l  

a m e n d m e n t .  B e c a u s e  the s e c o n d  a m e n d m e n t  d o e s  n ot o p e r a t e  as 

a r e s t r a i n t  u p o n  the p o w e r  of  s t a t e s  to r e g u l a t e  f i r e a r m s ,  

su pra note 6, the d e f i n i t i o n  of " a rms" set f o r t h  in W o r k m a n  

is n ot p a r t i c u l a r l y  h e l p f u l  in t h e  c a s e  n o w  b e f o r e  us. 

M o r e o v e r ,  t he b r o a d  l a n g u a g e  e m b o d i e d  in o u r  c u r r e n t  R i g h t  

to K e e p  and B e a r  A rms A m e n d m e n t  m a k e s  an y  f u r t h e r  r e e x a m i n a­

tion of the W o r k m a n  d e f i n i t i o n  u n n e c e s s a r y .

c o n s t i t u t i o n a l  g u a r a n t e e  o r  r i g h t  t o  k e e p  a n d  b e a r  a rm s



In s e v e r a l  c a s e s  w h e r e  c o u r t s  h a v e  c o n s i d e r e d  the 

c o n s t i t u t i o n a l i t y  of  s t a t u t e s  a n d  o r d i n a n c e s  in l i ght of 

c o n s t i t u t i o n a l  p r o v i s i o n s  g u a r a n t e e i n g  a r i g h t  to b e a r  arms 

for d e f e n s i v e  p u r p o s e s ,  p r o s c r i p t i v e  laws i n f r i n g i n g  on that 

c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t  h a v e  b een v o i ded. S e e ,

e . q . , C i t y  of  L a k e w o o d  v. P i l l o w , 180 Colo. 20, 23, 501 P . 2d 

744, 7 4 5 - 4 6  (1972) ( o r d i n a n c e  p r o h i b i t i n g  p o s s e s s i o n  of 

d a n g e r o u s  or d e a d l y  w e a p o n  u n c o n s t i t u t i o n a l l y  o v e r b r o a d  

w h e r e  it p r o h i b i t e d  a c t i v i t i e s  w h i c h  u n d e r  p o l i c e  p o w e r  

c o u l d  n o t  be  r e a s o n a b l y  c l a s s i f i e d  as u n l a w f u l ) ; In Re 

B r i c k e v , 8 I d a h o  597, 599, 70 P. 609, 609 (1902) (statute 

p r o h i b i t i n g  c a r r y i n g  of w e a p o n s  in a n y  m a n n e r  in cities, 

t o w n s  or v i l l a g e s  w a s  u n c o n s t i t u t i o n a l ) ; P e o p l e  v. Z e r i l l o , 

219 Mich. 635, 642, 189 N.W. 927, 929 (1922) (statute 

p r o h i b i t i n g  p o s s e s s i o n  of p i s t o l  by  u n n a t u r a l i z e d  f o r eign 

b o r n  r e s i d e n t  u n c o n s t i t u t i o n a l  b e c a u s e  of b r o a d  ter m  "pe r­

son" in the c o n s t i t u t i o n a l  p r o v i s i o n ) ;  S t a t e  v. D e l g a d o , 298 

Or. 395, 403-04, 692 P . 2d 610, 614 (1984) ( c o n s t i t u t i o n a l  

r i g h t  to b e a r  a r m s  v i o l a t e d  b y  s t a t u t e  p r o h i b i t i n g  m e r e  

p o s s e s s i o n  a n d  m e r e  c a r r y i n g  of  a s w i t c h b l a d e  k n i f e ) ; State 

v. B l o c k e r , 291 Or. 255, 2 6 1-62, 630 P . 2d 824, 827 ( 1 9 8 H  

( s t atute p r o h i b i t i n g  p o s s e s s i o n  of b i l l y  c l u b  in p u b l i c  

u n c o n s t i t u t i o n a l  i n f r i n g e m e n t  o f  r i g h t  to b e a r  a r m s ) ; S tate 

v. K e s s l e r , 289 Or. 359, 372, 614 P . 2d 94, 100 (198C)

( s t atute p r o h i b i t i n g  p o s s e s s i o n  of b i l l y  c l u b  in h o m e  

u n c o n s t i t u t i o n a l  i n f r i n g e m e n t  of  r i g h t  to b e a r  a r m s ) ; State 

v. R o s e n t h a l , 75 Vt. 295, 299, 55 A. 610, 611 (1903) (ordi­

na n c e  p r o h i b i t i n g  c a r r y i n g  d a n g e r o u s  c o n c e a l e d  w e a p o n  

w i t h o u t  w r i t t e n  p e r m i s s i o n  of m a y o r  or p o l i c e  c h i e f  u n c o n­

sti t u t i o n a l )  .
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T h e  l a n g u a g e  e m b o d i e d  in art. I l l ,  § 22 of our 

S t a t e  C o n s t i t u t i o n  is s w e e p i n g ,  a n d  we  look to the wel l  

e s t a b l i s h e d  r u l e s  of c o n s t i t u t i o n a l  c o n s t r u c t i o n  in o r d e r  to 

a s c e r t a i n  its m e a n i n g .

A t  the o u t s e t  w e  n o t e  t h a t  " ( t ]he f u n d a m e n t a l  

p r i n c i p l e  in c o n s t i t u t i o n a l  c o n s t r u c t i o n  is tha t  e f f e c t  m u s t
t

be g i v e n  to t he i n t e n t  o f  the f r a m e r s  of  [the c o n s t i t u t i o n a l  

a m e n d m e n t !  a nd of  the p e o p l e  w h o  r a t i f i e d  a n d  a d o p t e d  it." 

S t a t e  ex  rel. B r o t h e r t o n  v. B l a n k e n s h i p , 157 W. Va. 100,

108, 207 S . E . 2d 421, 427 (1973); see a l s o  syl. pt. 4, S t a t e  

ex  rel. S m i t h  v. K e l l y , 149 W. V a . 381, 141 S . E . 2d 142 

(1965); syl. pt. 4, S t a t e  ex rel. M o r g a n  v. O ' B r i e n , 134 

W. Va. 1, 60 S . E . 2d 722 (1948). U n f o r t u n a t e l y ,  no real 

s t a t e m e n t  of l e g i s l a t i v e  i n t e n t  is b e f o r e  us.

Q u e s t i o n s  of c o n s t i t u t i o n a l  c o n s t r u c t i o n  are 

g o v e r n e d  by  t he same g e n e r a l  r u l e s  as t h o s e  a p p l i e d  in 

s t a t u t o r y  c o n s t r u c t i o n .  S t a t e  e x  rel. B r o t h e r t o n  v. 

B l a n k e n s h i p , 157 W. Va. 100, 108, 207 S . E . 2d 421, 427 

(1973). It is a w e l l  e s t a b l i s h e d  p r i n c i p l e  o f  c o n s t i t u t i o n­

al c o n s t r u c t i o n  that " [ w j h e r e  a p r o v i s i o n  of  a c o n s t i t u t i o n  

is c l e a r  in its t e r m s  a n d  of  p l a i n  i n t e r p r e t a t i o n  to any 

o r d i n a r y  a n d  r e a s o n a b l e  m i n d ,  it s h o u l d  be  a p p l i e d  and n ot 

c o n s t r u e d . "  Syl. pt. 3, S t a t e  e x  rel. S m i t h  v. G o r e , 150 

W. Va. 71, 143 S . E . 2d 791 (1965). S ee a l s o  R a v  v. M c C o v ,

  W. Va. ____, _____, 321 S . E . 2d 90, 92 (1984).

M o r e o v e r ,  a c a r d i n a l  r u l e  of s t a t u t o r y  c o n­

st r u c t i o n ,  w h i c h  of c o u r s e  a p p l i e s  to the c o n s t r u c t i o n  of 

c o n s t i t u t i o n a l  p r o v i s i o n s  as w e l l ,  is t h a t  a s t a tute, or  in 

this c a s e  a c o n s t i t u t i o n a l  a m e n d m e n t ,  m u s t  be c o n s i d e r e d  in 

its e n t i r e t y ,  w i t h  e f f e c t  give n ,  if p o s s i b l e ,  to e v e r y  w o r d
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or p h r a s e  w i t h i n  the p r o v i s i o n .  D i a m o n d  v. P a r k e r s b u r g -  

A e t n a  C o r p . , 146 W. Va. 543, 5 5 3 -54, 122 S . E . 2d 436, 443 

(1961), A c o n s t i t u t i o n a l  a m e n d m e n t  w i l l  s u p e r s e d e  any 

i n c o n s i s t e n t  p o r t i o n s  o f  a n t e c e d e n t  c o n s t i t u t i o n a l  or 

s t a t u t o r y  p r o v i s i o n s ,  as " ' the l a t e s t  e x p r e s s i o n  of the w ill 

o f  the p e o p l e . ' "  S t a t e  ex  rel. K a n a w h a  C o u n t y  B u i l d i n g  

C o m m i s s i o n  v. P a t e r n o , 160 W. Va. 195, 203, 233 S . E . 2d 332, 

337 (1977). (citation o m i t t e d )

B e c a u s e  the c o n s t i t u t i o n a l  p r o v i s i o n  in the cas e  

b e f o r e  us is c l e a r  a nd u n a m b i g u o u s ,  this C o u r t  m u s t  a p p l y  

the a m e n d m e n t  r a t h e r  t han c o n s t r u e  it. Se e  d i s c u s s i o n  

s u o r a . Thus, the- m e a n i n g  of a p h r a s e  or t e r m s  w o u l d  

g e n e r a l l y  be s o u g h t  in the p l a i n  a n d  o r d i n a r y  m e a n i n g  of the 

w o r d s  t h e m s e l v e s .  S t a t e  ex rel. D u n b a r  v. S t o n e , 159 W. Va. 

331, 334-35, 221 S . E . 2d 791, 7 93 (1976) (and c a s e s  c i ted 

t h e r e i n ) .

W. Va. C o d e , 6 1 - 7 - 1  [1975] is w r i t t e n  as a total 

p r o s c r i p t i o n  of the c a r r y i n g  o f  a d a n g e r o u s  or d e a d l y  w e a p o n  

w i t h o u t  a l i c e n s e  or o t h e r  a u t h o r i z a t i o n .  W. Va. C o d e , 

61-7-1  ; 1 S ~ 5] thus p r o h i b i t s  the c a r r y i n g  of w e a p o n s  for 

d e f e n s e  of  self, family, h o m e  a n d  s t a t e  w i t h o u t  a l i c e n s e  or 

s t a t u t o r y  a u t h o r i z a t i o n .  A r t i c l e  III, s e c t i o n  22 of the 

W e s t  V i r g i n i a  C o n s t i t u t i o n, h o w e v e r ,  g u a r a n t e e s  t h a t  a 

p e r s o n  has t h e  r i g h t  to b e a r  a r m s  f or t h o s e  d e f e n s i v e  

p u r p o s e s .  T h u s ,  the s t a t u t e  o p e r a t e s  to i m p e r m i s s i b l y  

i n f r i n g e  u p o n  this c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t  to b e a r  

a r m s  for d e f e n s i v e  p u r p o s e s .  S e e  C i t y  of L a k e w o o d  v.

P i l l o w , 180 Colo, at 23, 501 P . 2d at  745. W e  d i s c u s s  i n fra 

the l e g i s l a t u r e’s p o w e r  to r e a s o n a b l y  r e g u l a t e  the e x e r c i s e  

of the r i g h t  to b e a r  arms; h o w e v e r ,  W. Va. C o d e , 61-7-1
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[1975] p r o h i b i t s  the e x e r c i s e  of  this right by i n f r i n g i n g

upc n  the c o n s t i t u t i o n a l  r i g h t  to  b e a r  arms for the d e f e n s i v e

p u r p o s e s  g u a r a n t e e d  m  the a m e n d m e n t .  See In Re B r i c k e y , 8 

I d aho at 599, "0 P. at 609.

In c o n s i d e r i n g  t he c o n s t i t u t i o n a l i t y  o f  a p a r t i c u­

lar s t a t u t o r y  p r o s c r i p t i o n  a g a i n s t  the p o s s e s s i o n  of a 

c e r t a i n  w e a p o n  in p u b l i c  in l i g h t  of  the r i g h t  to b e a r  arms 

a m e n d m e n t  of  the state, t he S u p r e m e  C o u r t  of  O r e g o n  d e t e r­

m i n e d  t h a t  t he s t a t u t e  w a s  o v e r b r o a d  a nd t h e r e f o r e  u n c o n s t i­

tut i o n a l .  S t a t e  v. B l o c k e r , 291 Or. 255, 261, 630 P . 2d 824, 

827 (1981). T h e  c o u r t ' s  i n s i g h t f u l  d i s c u s s i o n  of the o v e r­

b r e a d t h  d o c t r i n e  is a p p l i c a b l e  in this case:

An ' o v e r broad' law, as that t e r m  
ha s  b e e n  d e v e l o p e d  b y  t h e  U n i t e d  S t a t e s  
S u p r e m e  Court, is n o t  v a g u e ,  o \  n e e d  not 
be. Its v i c e  is n o t  f a i l u r e  to c o m m u n i­
cate. Its v i c e  m a y  b e  c l a r i t y .  F o r  a
law is o v e r b r o a d  to the e x t e n t  that it
a n n o u n c e s  a p r o h i b i t i o n  tha t  r e a c h e s  
c o n d u c t  w h i c h  m a y  n o t  be p r o h i b i t e d .  A 
l e g i s l a t u r e  c a n  m a k e  a l aw as 'broad' 
a n d  i n c l u s i v e  as it c h o o s e s  u n l e s s  it 
r e a c h e s  into c o n s t i t u t i o n a l l y  p r o t e c t e d  
g r o u n d .  The c l e a r e r  an  'overbroad' 
s t a t u t e  is, the h a r d e r  it is to c o n f i n e  
it by i n t e r p r e t a t i o n  w i t h i n  its c o n s t i­
t u t i o n a l l y  p e r m i s s i b l e  reach.

Id.

3 a s e d  upon the f o r e g o i n g ,  w e  c o n c l u d e  t h a t  the 

l a n g u a g e  e m b o d i e d  in W. Va. C o d e , 61-7 - 1  [1975] s w e e p s  so 

b r o a d l y  as to i n f r i n g e  a r i g h t  t h a t  it c a n n o t  p e r m i s s i b l y  

reach, in t h i s  case, the c o n s t i t u t i o n a l  r i g h t  of  a. p e r s o n  to 

k e e p  a n d  b e a r  a r m s  in d e f e n s e  o f  self, family, h o m e  and 

state, g u a r a n t e e d  by art. III. § 22. A c c o r d i n g l y ,  w. V a . 

C o d e , 6 1 - 7 - 1  [1975], the s t a t u t o r y  p r o s c r i p t i o n  a g a i n s t  

c a r r y i n g  a d a n g e r o u s  or d e a d l y  w e a p o n ,  is o v e r b r o a d  and 

v i o l a t i v e  of a r t i c l e  III, s e c t i o n  22 of the W e s t  V i r g i n i a
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C o n s t i t u t i o n , k n o w n  as the " R i g h t  to K e e p  a n d  B e a r  A rms 

A m e n d m e n t . "  It i n f r i n g e s  u pon t he r i g h t  o f  a p e r s o n  to b e a r  

ar m s  for d e f e n s i v e  p u r p o s e s ,  s p e c i f i c a l l y ,  d e f e n s e  of self, 

family, h o m e  and state, i n s o f a r  as it p r o h i b i t s  the c a r r y i n g  

of a d a n g e r o u s  or  d e a d l y  w e a p o n  for a n y  p u r p o s e  w i t h o u t  a 

.license or o t h e r  s t a t u t o r y  a u t h o r i z a t i o n .

T h e  q u e s t i o n  r e m a i n s  w h e t h e r  the S t a t e  m a v  r e a­

so n a b l y  r e g u l a t e  the r i g h t  of a p e r s o n  to k e e p  a n d  bea r  a r m s  

in this S t a t e . ^

T h e  p r i n c i p a l  s t a t u t e  i n v o l v e d  in this p o r t i o n  of 
o u r  d i s c u s s i o n  is W. Va. C o d e , 6 1 - 7 - 2  [1988], w h i c h  
d e l i n e a t e s  the p r o c e d u r e s  to o b t a i n  a license. W. Va. C o d e , 
6 1 - 7 - 2  [1988] p r o v i d e s  in p e r t i n e n t  part:

(a) A n y  p e r s o n  d e s i r i n g  to o b t a i n  a 
s t a t e  l i c e n s e  to c a r r y  any s u c h  w e a p o n  
as is m e n t i o n e d  in t he f i r s t  s e c t i o n  of 
t h i s  a r t i c l e ,  w i t h i n  o n e  or  m o r e  
c o u n t i e s  in thi s  s t ate, s h a l l  f i r s t  
p u b l i s h  a n o t i c e  s e t t i n g  f o r t h  h i s  name, 
r e s i d e n c e  a n d  o c c u p a t i o n ,  a n d  t h a t  on a 
c e r t a i n  d a y  he w i l l  a p p l y  to the c i r c u i t  
c o u r t  of h is c o u n t y  for suc h  s t a t e  
license. S u c h  n o t i c e  s h a l l  be p u b l i s h e d  
as a C l a s s  I l e g a l  a d v e r t i s e m e n t  in 
c o m p l i a n c e  w i t h  ihe p r o v i s i o n s  of  
a r t i c l e  three, c h a p t e r  f i f t y - n i n e  of 
this code, an d  the p u b l i c a t i o n  a r e a  for 
suc h  p u b l i c a t i o n  s h a l l  be the c o u n t y  in 
w h i c h  s uch p e r s o n  r e s i d e s .  S u c h  n o t i c e  
s h a l l  be p u b l i s h e d  a t  l e a s t  ten d a y s  
b e f o r e  s uch a p p l i c a t i o n  is m a de. A f t e r  
the p u b l i c a t i o n  of  s u c h  n o t i c e  a n d  at 
the tim e  s t a t e d  in s u c h  notice, u p o n  
a p p l i c a t i o n  to s u c h  c o u r t ,  it m a y  g r a n t  
s u c h  l i c e n s e  to s u c h  p e r s o n ,  in th e  
f o l l o w i n g  m a n n e r ,  to wit:

»b) T h e  a p p l i c a n t  s h all file w i t h  
such c o u r t  his a p p l i c a t i o n  in w r i t i n g ,  
d u l y  v e r i f i e d ,  w h i c h  a p p l i c a t i o n  s h a l l  
show, as b a s i c  q u a l i f i c a t i o n s ,  as 
f o l l o w s :

(1) T h a t  s u c h  a p p l i c a n t  is a
( F o o t n o t e  Continued)
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W e  s t r e s s  t h a t  o u r  h o l d i n g  a b o v e  i n  n o  w a y  m e a n s

(Footnote C o n t i n u e d )
c i t i z e n  of the U n i t e d  S t a t e s  of A m e r i c a ;

(2) T h a t  the a p p l i c a n t  has b e e n  a 
b o n a  fide r e s i d e n t  of  this s t a t e  for at 
l e a s t  o ne y e a r  n e x t  p r i o r  to the d a t e  of 
s u c h  a p p l i c a t i o n ,  a n d  of the c o u n t y  
s i x t y  d a y s  n e x t  p r i o r  thereto;

(3) T h a t  t he a p p l i c a n t  is o v e r  
e i g h t e e n  y e a r s  of  age; that he is a 
p e r s o n  of  g o o d  m o r a l  c h a r a c t e r ,  of 
t e m p e r a t e  h a b i t s ,  n o t  a d d i c t e d  to 
i n t o x i c a t i o n ,  n ot a d d i c t e d  to t he u s e  of 
a n y  c o n t r o l l e d  s u b s t a n c e ,  a nd h as n ot 
b e e n  c o n v i c t e d  of a f e l o n y  or of a ny 
o f f e n s e  i n v o l v i n g ' t h e  u se on h is p a r t  of 
s u c h  w e a p o n  in an u n l a w f u l  m a n n e r ,  an d  
s h a l l  p r o v e  to the s a t i s f a c t i o n  of the 
c o u r t  t h a t  he is g a i n f u l l y  e m p l o y e d  in a 
l a w f u l  o c c u p a t i o n  a n d  has b e e n  so 
e n g a g e d  for a p e r i o d  of five y e a r s  n e x t  
p r e c e d i n g  the d a t e  o f  his a p p l i c a t i o n ;

(4) T h e  p u r p o s e  or  p u r p o s e s  for 
w h i c h  the a p p l i c a n t  d e s i r e s  to c a r r y  
s u c h  w e a p o n ,  th e  n e c e s s i t y  t h e r e f o r ,  and 
t h e  c o u n t y  or c o u n t i e s  in w h i c h  s u c h  
l i c e n s e  is d e s i r e d  to be :ffective; and

(5) T h a t  t h e  a p p l i c a n t  has 
q u a l i f i e d  u n d e r  m i n i m u m  r e q u i r e m e n t s  for 
h a n d l i n g  an d  f i r i n g  s u c h  firearms.
T h e s e  m i n i m u m  r e q u i r e m e n t s  ar e  t h ose 
p r o m u l g a t e d  by  the d e p a r t m e n t  of  n a t u r a l  
r e s o u r c e s  a nd a t t a i n e d  u n d e r  the 
a u s p i c e s  of  t he d e p a r t m e n t  of  n a t u r a l  
r e s o u r c e s :  P r o v i d e d ,  T h a t  the c o u r t  m a y
w a i v e  this r e q u i r e m e n t  in the c a s e  of  a 
r e n e w a l  a p p l i c a n t  w h o  has p r e v i o u s l y  
q u a l i f i e d .

(c) U pon th e  h e a r i n g  of  such 
a p p l i c a t i o n  the c o u r t  s h a l l  h e a r  
e v i d e n c e  u p o n  all m a t t e r s  s t a t e d  in s uch 
a p p l i c a t i o n  a n d  u p o n  a n y  o t h e r  m a t t e r  
d e e m e d  p e r t i n e n t  b y  the court, an d  if 
s u c h  c o u r t  be s a t i s f i e d  f r o m  the p r o o f  
th a t  t h ere is g o o d  r e a s o n  and c a u s e  for 
su c h  p e r s o n  to c a r r y  s u c h  w e a p o n ,  ana 
all of the o t h e r  c o n d i t i o n s  of this 
a r t i c l e  be c o m p l i e d  w i th, the c o urt, or

(Footnote Continued)

13



that the i i g h t  of  a p e r s o n  to b e a r  a r m s  is a b s o l u t e .  See 

c a s e s  c i t e d  i n f r a  at pp. 15-16. O t h e r  j u r i s d i c t i o n s  c o n­

c l u d i n g  t hat s t a t e  s t a t u t e s  or m u n i c i p a l  o r d i n a n c e s  hav e  

v i o l a t e d  c o n s t i t u t i o n a l  p r o v i s i o n s  g u a r a n t e e i n g  a r i g h t  to 

b e a r  a rms for d e f e n s i v e  p u r p o s e s ,  t h o u g h  n ot s p e c i f i c  in

w h a t  w a y s  t h i s  is to be  d o ne, h a v e  r e c o g n i z e d  t h a t  a g o v e r n -  
•

m e n t  m a y  r e g u l a t e  the e x e r c i s e  of  t he right, p r o v i d e d  the 

r e g u l a t i o n s  or r e s t r i c t i o n s  do  n o t  f r u s t r a t e  t h e  g u a r a n t e e s  

o f  t he c o n s t i t u t i o n a l  p r o v i s i o n .  S e e , e . g., In Re B r i c k e y ,

8 I d a h o  597, 599, 70 P. 609, 609 (1902); C i t y  of L as V e g a s  

v. M o b e r q , 82 N.M. 626, 627, 485 P . 2d 737, 738 (Ct. App. 

1971). P a r t i c u l a r l y ,  on t h ree o c c a s i o n s ,  the S u p r e m e  C o u r t  

of O r e g o n ,  in s t r i k i n g  s t a t u t e s  as v i o l a t i v e  of  the s t a t e ' s  

c o n s t i t u t i o n a l  r i g h t  to b e a r  arms, h as r e p e a t e d l y  s t r e s s e d

(Footnote C o n t i n u e d )
the j u d g e  t h e r e o f  in v a c a t i o n ,  m a y  g r a n t  
su c h  l i c e n s e  for s uch p u r p o s e s ,  a n d  no 
o t her, as s u c h  court, o r  t he j u d g e  in 
v a c a t i o n ,  m a y  se t  out in the l i c e n s e  
(and the w o r d  'court' as u s e d  in thi s  
a r t i c l e  s h a l l  i n c l u d e  t h e  c i r c u i t  j u d g e  
t h e r e o f ,  a c t i n g  e i t h e r  in t e r m  or 
v a c a t i o n ) ;  but, b e f o r e  s u c h  l i c e n s e  
s h a l l  be e f f e c t i v e  s u c h  p e r s o n  s h a l l  p a y  
to the s h e r i f f ,  a n d  the c o u r t  s h a l l  so 
c e r t i f y  in i ts o r d e r  g r a n t i n g  the 
l i c e n s e ,  th e  s u m  of  f i f t y  d o l l a r s ,  and 
s h all a l s o  f i l e  a b o n d  w i t h  t h e  c l e r k  of 
s u c h  court, in the p e n a l t y  of  five 
t h o u s a n d  d o l l a r s ,  w i t h  g o o d  s e c u r i t y ,  
s i g n e d  by a r e s p o n s i b l e  p e r s o n  or 
p e r s o n s ,  or  b y  s o m e’su r e t y  c o m p a n y ,  
a u t h o r i z e d  to do  b u s i n e s s  in thi s  state, 
c o n d i t i o n e d  t h a t  suc h  a p p l i c a n t  w i l l  not 
c a r r y  s u c h  w e a p o n  e x c e p t  in a c c o r d a n c e  
w i t h  h is a p p l i c a t i o n  a n d  as a u t h o r i z e d  
by  the c o urt, a n d  that he w i l l  p a y  all 
c o s t s  and d a m a g e s  a c c r u i n g  to an y  p e r s o n  
by  the a c c i d e n t a l  d i s c h a r g e  or i m p r oper, 
n e g l i g e n t  or i l l e g a l  u se of s u c h  w e a p o n  
or w e a p o n s .



that the c o u r t ' s  h o l d i n g s  s h o u l d  not be c o n s t r u e d  to mea n  

t hat an i n d i v i d u a l  has an " u n f e t t e r e d  r i g h t "  to p o s s e s s  or 

use c o n s t i t u t i o n a l l y  p r o t e c t e d  a r m s  in a n y  w a y  they choose. 

Th e  O r e g o n  c o u r t  has c o n s i s t e n t l y  e m p h a s i z e d  that the 

l e g i s l a t u r e  m a y  r e g u l a t e  suc h  p o s s e s s i o n  a n d  use. S t a t e  v. 

D e l g a d o , 298 Or. at 403, 692 P . 2d at 614; S t a t e  v. B l o c k e r , 

291 Or. at 259, 630 P . 2d at 826; S t a t e  v. K e s s l e r , 289 Or. 

at 370; 614 P .2d at 99.

T h e  S t a t e ,  t h r o u g h  e x e r c i s e  of its p o l i c e  power, 

is v e s t e d  w i t h  the a u t h o r i t y  to e n a c t  laws, w i t h i n  c o n s t i t u­

tion a l  limits, to p r o m o t e  the g e n e r a l  w e l f a r e  of its c i t i­

zenry. See g e n e r a l l y  S t a t e  ex rel. A p p a l a c h i a n  Power Co. v. 

G a i n e r , 149 W. Va. 740, 143 S . E . 2d 351 (1965); syl. pt. 5, 

F a r l e y  v. G r a n e v , 146 W. V a . 22, 119 S . E . 2d 833 (1960). In 

s y l l a b u s  p o i n t  5 of  G a i n e r , t h i s  C o u r t  d e f i n e s  the S t a t e ' s  

p o l i c e  p o w e r  as f o l lows:

T h e  p o l i c e  p o w e r  is the p o w e r  of 
the s t ate, i n h e r e n t  in e v e r y  s o v e r e i g n­
ty, to e n a c t  laws, w i t h i n  c o n s t i t u t i o n a l  
l i mits, to p r o m o t e  the w e l f a r e  of  its 
c i t i z e n s .  T h e  p o l i c e  p o w e r  is d i f f i c u l t  
to d e f i n e  p r e c i s e l y ,  b e c a u s e  it is 
e x t e n s i v e ,  e l a s t i c  a n d  c o n s t a n t l y  
e v o l v i n g  to m e e t  n e w  a n d  i n c r e a s i n g  
d e m a n d s  for its e x e r c i s e  for the b e n e f i t  
of s o c i e t y  a n d  to p r o m o t e  t he g e n e r a l  
w e l f a r e .  It e m b r a c e s  the p o w e r  of the 
s t a t e  to p r e s e r v e  a n d  to p r o m o t e  the 
g e n e r a l  w e l f a r e  a n d  it is c o n c e r n e d  wit h  
w h a t e v e r  a f f e c t s  t h e  peace, s e c u r i t y ,  
m o r a l s ,  h e a l t h  a nd g e n e r a l  w e l f a r e  of 
the c o m m u n i t y .  It c a n n o t  be c i r c u m­
s c r i b e d  w i t h i n  n a r r o w  l i m i t s  n o r  can it 
be c o n f i n e d  to p r e c e d e n t s  r e s t i n g  a l o n e  
on c o n d i t i o n s  of  the past. As c i v i­
l i z a t i o n  b e c o m e s  i n c r e a s i n g l y  c o m p l e x  
a n d  as a d v a n c e m e n t s  a r e  made, the p o l i c e  
p o w e r  m u s t  of  n e c e s s i t y  e v o lve, d e v e l o p  
a n d  e x p a n d ,  in the p u b l i c  i n t erest, to 
m e e t  s u c h  c o n d i t i o n s .
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S e e  a l s o  S e c u r i t y  n a t i o n a l  B a n k  & T r u 3 t  Co. v. f i r s t  W. Va, 

B a n c o r n . , I n c . , 166 W. Va. 776, 780, 277 S . E , 2d 613, 616 

( 1 9 0 1 ) .

O u r  r e s e a r c h  h as r e v e a l e d  t h a t  c o u r t s  t h r o u g h o u t  

the c o u n t r y  h a v e  r e c o g n i s e d  that the c o n s t i t u t i o n a l  r i g h t  to 

k e e p  and b e a r  a rms is n ot a b s o l u t e ,  a n d  t h e s  c o u r t s  h ave 

u n i f o r m l y  u p h e l d  the p o l i c e  p o w e r  o f  the s t a t e  t h r o u g h  its 

l e g i s l a t u r e  to i m p o s e  r e a s o n a b l e  r e g u l a t o r y  c o n t r o l  o v e r  the 

s t a t e  c o n s t i t u t i o n a l  r i g h t  to b e a r  a r m s  in o r d e r  to p r o m o t e  

the s a f e t y  a nd w e l f a r e  of its citi zens. S e e , e . g . , B r i s t o w  

v. S t a t e , 418 So. 2d 927, 930 (Ala. Crim. A p p . ) ,  c e r t . 

d e n i e d  (Ala. 1982); P e o p l e  v- B l u e , 190 C o l o .  95, 102- 0 3  ,

54-1 P . 2d 385, 3 9 0 - 9 1  (1975); S t a t e  v. R u p p , 282 N . W . 2 d  125, 

130 (Iowa 1979); In re A t k i n s o n , 291 N . W . 2 d  396, 399 (Minn. 

1980); S t a t e  v. A n g e l o , 3 N.J. Misc. 1014, 1015, 130 A. 458, 

459 (1925); S t a t e  v. D e e s, 100 N.M. 252, 2 5 4 -55, 669 P . 2d 

261, 2 6 3 - 6 4  (Ct. App. 1983); C o m m o n w e a l t h  v. R a y , 218 Pa.

S u p e r .  72, ____ , 272 A . 2d 275, 279 (1970); C a r f i e l d  v. S t a t e ,

649 P .2c 365, 871 (Wyo. 1982). We s t r e s s ,  h o w e v e r ,  h a t  the 

l e g i t i m a t e  g o v e r n m e n t a l  p u r p o s e  in r e g u l a t i n g  the r i g h t  to 

b e a r  a r m s  c a n n o t  be  p u r s u e d  b y  m e a n s  t h a t  b r o a d l y  s t i f l e  t he 

e x e r c i s e  of thi s  r i g h t  w h e r e  t he g o v e r n m e n t a l  p u r p o s e  can be 

m o r e  n a r r o w l y  a c h i e v e d .  C i t y  of L a k e w o o d , s u p r a .

At l e a s t  f o r t y - t w o  j u r i s d i c t i o n s  h a v e  c o n s t i t u­

ti o n a l  p r o v i s i o n s  g u a r a n t e e i n g  a r i g h t  to b e a r  arms; h o w e v­

er, m o s t  ar e  d i s t i n g u i s h a b l e  f r o m  art. Ill, § 22 e i t h e r  in 

t h e i r  f a i l u r e  to s p e c i f i c a l l y  r e c o g n i z e  t h e  r i g h t  to 

s e l f - d e f e n s e ,  or in t h e i r  e x p r e s s  r e c o g n i t i o n  that the 

c o n s t i t u t i o n a l  p r o v i s i o n  is s u b j e c t  to l e g i s l a t i v e  r e g u­

lation. S ee R. D o w l u t  6 J. Knoop, S t a t e  C o n s t i t u t i o n s  and
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the Wight, to K e o p  and Bea r  A r m s , 7 Okla. Cit y  U.L. Rev. 177, 

236-2*10 (1902). T h e  State, in the a p p e n d i x  to its brief, 

c i t e s  t h i r t e e n  s t a t e s  w h i c h ,  l i k e  art. Ill, § 22, g r a n t  a 

r a t h e r  b r o a d ,  u n r e s t r i c t i v e  r i g h t  to bea r  arms for the

Q
d e f e n s e  of s elf and the state. W i t h  the e x c e p t i o n  of

g
T h e  f o l l o w i n g  is a lis t  of the j u r i s d i c t i o n s  w i t h  

c o n s t i t u t i o n a l  p r o v i s i o n s ,  q u o t e d  belo w ,  g u a r a n t e e i n g  a 
r i g h t  to b e a r  arms, w h i c h  a re w o r d e d  s i m i l a r l y  to W e s t  
V i r g i n i a ' s  a m e n d m e n t .  Of p a r t i c u l a r  note is the D e l a w a r e  
c o n s t i t u t i o n a l  p r o v i s i o n  w h i c h  is n e a r l y  i d e n t i c a l  to W e s t  
V i r g i n i a ' s  c o n s t i t u t i o n a l  g u a r a n t e e ,  e x c e p t  for the 
i n s e r t i o n  of the v/ord " l a w f u l "  b e f o r e  the w o r d  " h u n t i n g "  in 
the W e s t  V i r g i n i a  a m e n d m e n t .

A l a b a m a : "That e v e r y  c i t i z e n  h as a
r i g h t  to b e a r  a r m s  in d e f e n s e  of h i m s e l f  
a n d  the s t a t e . "  Ala. C o nst, art. I,
§ 26.

A r i z o n a : "The r i g h t  of the
i n d i v i d u a l  c i t i z e n  to b e a r  arm s  in 
d e f e n s e  of h i m s e l f  or  the S t a t e  s h all 
not be i m p a i r e d ,  b u t  n o t h i n g  in this 
s e c t i o n  shall be c o n s t r u e d  as 
a u t h o r i z i n g  i n d i v i d u a l s  o r  c o r p o r a t i o n s  
to o r g a n i z e ,  m a i n t a i n ,  o r  e m p l o y  an 
a r m e d  b o d y  of m e n . "  A r iz. Const, art.
II, 5 26.

C o n n e c t i c u t ; " E v e r y  c i t i z e n  h as a 
r i g h t  to b e a r  a r m s  in d e f e n s e  of h i m s e l f  
a n d  the s t a t e . "  C o n n .  C o nst, art. I,
§ 15.

D e l a w a r e ; "A p e r s o n  has the r i g h t  
to k e e p  an d  b e a r  a r m s  f o r  the d e f e n s e  of 
s elf, family, h o m e  a n d  State, and for 
h u n t i n g  an d  r e c r e a t i o n a l  u s e." D e l .
C o n s t , art. I, § 20.

I n d i a n a : "The p e o p l e  s h all h a v e  a
r i g h t  to b e a r  arms, for t he d e f e n s e  of 
t h e m s e l v e s  a nd the S t a t e . "  Ind. C o n s t , 
art. I, § 32.

M i c h i g a n : " E v e r y  p e r s o n  has a
r i g h t  to k e e p  and b e a r  a r m s  for the 
d e f e n s e  of h i m s e l f  a n d  t h e  state."
Mich. C o n s t , art. I, § 6.

(Footnote C o n t i n u e d )
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V e r m o n t ,  w h i c h  i m p o s e s  n o  s i g n i f i c a n t  r e g u l a t i o n ,  t h e

(Footnote C o n t i n u e d )

N e w  H a m p s h i r e : "All p e r s o n s  h ave
the r i g h t  to* k e e p  a nd b e a r  arm s  in 
d e f e n s e  of  t h e m s e l v e s ,  t h e i r  fa m i l i e s ,  
t h eir p r o p e r t y  a n d  the s t a t e . "  N.H.
C o n s t . pt. 1, art. 2-a.

O r e g o n ; "The p e o p l e  s h a l l  h a v e  the 
r i g h t  to b e a r  a r m s  for the d e f e n c e  (sic) 
of t h e m s e l v e s ,  a n d  the State, but the 
M i l i t a r y  s h a l l  be k e p t  in s t r i c t  
s u b o r d i n a t i o n  to t he c i v i l  p o w e r [.)"
Or. C o n s t , art. 1, § 27.

P e n n s y l v a n i a : "The r i ght of  the
c i t i z e n s  to b e a r  a r m s  in d e f e n c e  [sic] 
of t h e m s e l v e s  a nd t he S t a t e  s h a l l  n o t  be 
q u e s t i o n e d . "  Pa. C o n s t , art. I, § 21.

S o u t h  D a k o t a : " The r i g h t  of the
c i t i z e n s  to b e a r  a r m s  in d e f e n s e  of 
t h e m s e l v e s  a nd t he s t a t e  shall n o t  be 
d e n i e d . "  S.D. C o n s t , art. VI, § 24.

U t a h : "The i n d i v i d u a l  r i g h t  of  the
p e o p l e  to k e e p  a nd b e a r  a r m s  for 
s e c u r i t y  a n d  d e f e n s e  o f  self, family, 
o t h e r s ,  p r o p e r t y ,  or  the state, as w e l l  
as for o t h e r  l a w f u l  p u r p o s e s  s h a l l  n ot 
be i n f r i n g e d ;  n o t h i n g  h e r e i n  shall 
p r e v e n t  the l e g i s l a t u r e  f r o m  d e f i n i n g  
the l a w f u l  u s e  of a r m s . "  U t a h  Const, 
art. I, § 6.

V e r m o n t ; " T h a t  t h e  p e o p l e  h a v e  a 
r i g h t  to b e a r  a r m s  f or the d e f e n c e  (sic) 
o f  t h e m s e l v e s  a n d  t h e  S t a t e — a n d  as 
s t a n d i n g  a r m i e s  in t i m e  of p e a c e  a re 
d a n g e r o u s  to l i b e r t y ,  t h e y  o u g h t  n o t  to 
be k e p t  up; a n d  t h a t  t h e  m i l i t a r y  s h o u l d  
be  k e p t  u n d e r  s t r i c t  s u b o r d i n a t i o n  to 
and g o v e r n e d  b y  t h e - c i v i l  p o w e r . "  Vt.
C o n s t , ch. 1, art. 16.

W a s h i n g t o n ; " The r i g h t  of the 
i n d i v i d u a l  c i t i z e n  to  b e a r  a r m s  in 
d e f e n s e  of  h i m s e l f ,  or the state, s h all 
n ot be i m p a i r e d ,  b u t  n o t h i n g  in this 
s e c t i o n  s h a l l  be c o n s t r u e d  as 
a u t h o r i z i n g  i n d i v i d u a l s  or c o r p o r a t i o n s  
to o r g a n i z e ,  m a i n t a i n  or  e m p l o y  an a r m e d

(Footnote C o n t i n u e d )
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r e m a i n i n g  j u r i s d i c t i o n s  r e g u l a t e  the o w n e r s h i p  a nd u s e  of

9 ’
a rms in g e n e r a l ,  p a r t i c u l a r l y  h a n d g u n s .

A g a i n  e x c l u d i n g  V e r m o n t ,  c e r t a i n  s t a t u t o r y  r e g u­

lati o n s  are c o m m o n  to m o s t  of t h e  j u r i s d i c t i o n s  h a v i n g  

c o n s t i t u t i o n a l  p r o v i s i o n s  c o m p a r a b l e  to W e s t  V i r g i n i a ' s .

For i n s t a n c e ,  the p r o h i b i t i o n  a g a i n s t  the p o s s e s s i o n  or  

o w n e r s h i p  of h a n d g u n s  by p e r s o n s  p r e v i o u s l y  c o n v i c t e d  of  a 

f e lony or o t h e r  s p e c i f i e d  c r i m e  is w i d e l y  a c c e p t e d . 10 Fou r  

s t a t e s  p r o h i b i t  the o p e n  or c o n c e a l e d  c a r r y i n g  of h a n d g u n s  

w i t h o u t  a l i c e n s e  or p e r mit; s e v e r a l  o t h e r s  s p e c i f i c a l l y  

p r o h i b i t  c a r r y i n g  a c o n c e a l e d  h a n d g u n  w i t h o u t  a l i c ense, 

w h i l e  at l e a s t  o n e  of t h ese j u r i s d i c t i o n s ,  n a mely, A r i z o n a ,  

f u r t h e r  p r o h i b i t s  c a r r y i n g  a h a n d g u n  in p u b l i c  e s t a b l i s h­

m e n t s  or c e r t a i n  s p e c i f i e d  p u b l i c  p l a c e s . 11

(Footnote C o n t i n u e d )
b o d y  of m e n . "  Wash. C o n s t ,  art. I,
§ 24.

W y o m i n g : "The r i g h t  of c i t i z e n s  to
b e a r  arm s  in d e f e n s e  o f  t h e m s e l v e s  a nd 
of t he s t a t e  s h a l l  n o t  be  d e n i e d . "  Wyo.
C o n s t , art. I, § 24.

9
A l t h o u g h  V e r m o n t  i m p o s e s  no s i g n i f i c a n t  

r e s t r i c t i o n  on the c a r r y i n g  of h a n d g u n s ,  it n e v e r t h e l e s s  has 
r e g u l a t i o n s  p r o h i b i t i n g  the p o s s e s s i o n  or c a r r y i n g  of 
h a n d g u n s  an d  o t h e r  d e a d l y  w e a p o n s  w i t h  i n t e n t  to  i n j u r e  
a n o t h e r  p e r son. Vt. St3t. A n n , tit. 13, § 4003 (1974).

I0Ala. C o d e  § 13 A - 1 1 - 7 2  (1982); Conn. Gen. S t a t . 
A n n . § 29-29 (West 1975); Ind. C o d e  A n n . § 3 5 - 4 7 - 2 - 3  (Burns 
1985); Mich. Comp. Law s  Anrv! § 28 . 4 2 2  fWest Supp. 1988);
N.H. Rev. Stat. A n n . § 159:3 (1981); Or. Rev. S t a t .
§ 166 .270 (1987); ?a. Stat. A n n , tit. 18, § 6105 (Purdon 
1983); S.D. C o d i f i e d  L a w s  A n n . § 2 3 - 7 - 7 . 1  (Supp. 1987); U t a h  
C o d e  Ann"! § 7 6 - 1 0 - 5 1 3  (Sudp. 1987) ; Wash. Rev. C o d e  Ann.
§ 9 . 4 1 . 0 4 0  (West 1988); Wyo. S t a t . § 6-8-104 (1977, 1986).

11 See, e.g., Ala. C o d e  § 13A-11-52, 1 3 A - 1 1 - 7 3  
( 1982); Ariz. Rev. Stat. A n n . § 1 3 - 3 1 0 2  (Supp. 1987); C o n n .

(Footnote C o n t i n u e d )



W e s t  V i r g i n i a  d oes no t  r e g u l a t e  the c a r r y i n g  of  a 

w e a p o n  on o n e ' s  o w n  p r e m i s e s  nor p r o h i b i t  t he c a r r y i n g  of 

suc h  w e a p o n  to and f r o m  p l a c e s  w h e r e  they m a y  be l a w f u l l y  

used, i.e., t a r g e t - s h o o t i n g  c l u b s  a nd h u n t i n g  g r o unds. 

w. V a . C o d e , 6 1 - 7 - 3  ( 1 9 8 7 ] , 1“ P u r s u a n t  to W. Va. Code,

(Footnote C o n t i n u e d )
Gen. Stat. A nn. § 29-35 (West Supp. 1988); Ind. C o d e  Ann.
§ 3 5 - 4 7 - 2 - 1  (Burns Supp. 1988); Mich. Comp. L a w s  A n n .
§ 28.422, § 750 . 2 2 7  (West Supp. 1988); N.H. R e v . S t a t . Ann.
§ 159: 4 (1977); Or. Rev. S t a t . § 166 . 2 5 0  "(1987) ; Pa. Stat. 
Ann. tit. 18, § 6106 (Purdon 1983 and Supp. 1988); S.D. 
C o d i f i e d  L a w s  A n n . § 2 2 - 1 4 - 9  (Supp. 1987); U t a h  C o d e  A n n .
§ 76 - 1 0 - 5 1 3  (Supp. 1987); W a sh. Rev. Cod e  Ann. § 9.4 1 . 0 5 0  
(1988); Wyo. S t a t . § 6-8 - 1 0 4  (1977, 1986).

A l a b a m a ,  C o n n e c t i c u t ,  I n d i a n a  and M i c h i g a n  ar e  the 
four j u r i s d i c t i o n s  w h i c h  p r o h i b i t  the u n c o n c e a l e d  (or open) 
o r  c o n c e a l e d  c a r r y i n g  o f  h a n d g u n s  w i t h o u t  a l i c e n s e  or 
p e r mit.

12
W. V a . C o d e , 6 1 - 7 - 3  [1987] p r o v i d e s  in p e r t i n e n t

part:

N o t h i n g  in thi s  a r t i c l e  s h all 
p r e v e n t  a n y  p e r s o n  f r o m  c a r r y i n g  a n y  
s u c h  w e a p o n  as is m e n t i o n e d  in the first 
s e c t i o n  of  t h i s  a r t i c l e ,  in goo d  f a i t h  
a n d  n o t  h a v i n g  f e l o n i o u s  p u r p o s e s ,  upon 
h is o w n  p r e m i s e s ;  n o r  s h a l l  a n y t h i n g  
h e r e i n  p r e v e n t  a p e r s o n  f r o m  c a r r y i n g  
a n y  s u c h  w e a p o n ,  u n l o a d e d ,  f r o m  th e  
p l a c e  of p u r c h a s e  to  h i s  h o m e  or 
r e s i d e n c e ,  or  to a p l a c e  of  r e p a i r  a nd 
b a c k  to his h o m e  o r  r e s i d e n c e ;  . . . nor 
s h a l l  a n y t h i n g  h e r e i n  p r e v e n t  a ny m e m b e r  
of a p r o p e r l y  o r g a n i z e d  t a r g e t - s h o o t i n g  
c l u b  a u t h o r i z e d  by l a w  t o  o b tain 
f i r e a r m s  b y  p u r c h a s e  or  r e q u i s i t i o n  from 
t h i s  state, o r  f r o m  t h e  U n i t e d  S t a t e s  
for the p u r p o s e  of t a r g e t  p r a c t i c e ,  from 
c a r r y i n g  a n y  r e v o l v e r  or p i s t o l  
m e n t i o n e d  in this a r t i c l e ,  u n l o aded, 
f r o m  h is h o m e  or p l a c e  of r e s i d e n c e  to a 
p l a c e  of t a r g e t  p r a c t i c e ,  and f r o m  any 
s u c h  p l a c e  of t a r g e t  p r a c t i c e  b a c k  to 
his h o m e  or r e s i d e n c e ,  for u s i n g  any 
s u c h  w e a p o n  at  s uch p l a c e  of target 
p r a c t i c e  in t r a i n i n g  an d  i m p r o v i n g  his 
s k i l l  in the use of s u c h  we a p o n s ! . ]
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6 1 - 7 - 2  |1988], any p e r s o n  d e s i r i n g  t;o o b t a i n  a l i c e n s e  to

c a r r y  a w e a p o n  m u s t  m e e t  the f o l l o w i n g  r e q u i r e m e n t s :  (1) is

a c i t i z e n  of  the U n i t e d  S t a t e s :  (2) has b e e n  a r e s i d e n t  of

W e s t  V i r g i n i a  for at l e a s t  o n e  y e a r  n e x t  p r i o r  to the d a t e

of a p p l i c a t i o n ;  (3) is an a d u l t  of  g o o d  m o r a l  c h a r a c t e r  and

t e m p e r a t e  h a b i t s ;  (4) h a s  not b e e n  c o n v i c t e d  of an y  f e lony 

•
or  h a n d g u n  o f f e n s e ;  (5) has b e e n  e m p l o y e d  for five years;

(6) is q u a l i f i e d  to  h a n d l e  h a n d g u n s ;  (7) h a s  "good r e a s o n  

a n d  c a u s e "  to c a r r y  s uch w e a p o n ,  a nd (8) m u s t  p o s t  a 35000 

s u r e t y  bond.

T h e  r e g u l a t o r y  r e q u i r e m e n t s ,  e m b o d i e d  in W. Va. 

C o d e , 6 1 - 7 - 2  (1988), r a t h e r  t h a n  b e i n g  u n i q u e ,  are for the 

m o s t  p a r t  f o u n d  in the f o u r t e e n  s t a t e s  w i t h  s i m i l a r  c o n s t i­

tut i o n a l  p r o v i s i o n s . 13 Of the t h r e e  s t a t e s  w h o s e  c o n s t i t u­

tion a l  p r o v i s i o n s  m o s t  c l o s e l y  r e s e m b l e  o u r  own, C o n n e c t i­

cut, I n d i a n a ,  and M i c h i g a n ,  t w o  r e q u i r e  th e  l i c e n s e s  to be a

14
U n i t e d  S t a t e s  c i t i z e n  a n d  r e s i d e n t  o f  the state; a l l  three 

r e q u i r e  t hat the l i c e n s e e  be o f  g o o d  c h a r a c t e r  or a " s u i t­

able p e r s o n ; " 15 t wo r e q u i r e  t h a t  the l i c e n s e e  be an

S e e , e . g * r  Ala. C o d e  §§ 1 3 A - 1 1 - 7 2  to -75, as 
am e n d e d ;  Conn. Gen. Stat. A n n . §5 2 9 - 2 8 , - 2 9 , - 3 3 ,  as a m e n d e d ;  
Ind. C o d e  A n n . §§ 3 5 - 4 7 - 2 - 3 ,  3 5 - 4 7 - 1 - 7 ,  as a m e n d e d ;  M i c h . 
Comp. Law s  A n n . §§ 28. 422,-. 426, as a m e n d e d ;  N'.H. Rev. Stat. 
A n n . §§ 1 5 9 : 3 , -:6, as a m e n d e d ,  Or. Rev. S t a t .
§§ 1 6 6 . 2 7 0 , - 2 9 0 ,  as a m e n d e d ;  Pa. Stat. A n n , tit. 18,
§§ 6105, 6109, as a m e n d e d ;  S.D. C o d i f i e d  L a w s  A n n .
§ 2 3 - 7 - 7 . 1  (Supp. 1987); U t a h  C o d e  A n n . § '76-10-513 (Supp. 
1987); Wash. Rev. C o d e  A n n . § 9 . 4 1 . 0 7 0  (1988); Wyo. S t a t .
§ 6 - 8 - 1 0 4  (1977, 1986).

1 4 S e e  Conn. Gen. Stat. A n n . §§ 29 -3 3  a n d  -28, as 
a m e n d e d ,  r e s p e c t i v e l y , a n d  Mich. Comp. L a w s  A n n . § 2 8. 4 2 2  
(West Supp. 1988).

15Conn. Gen. Stat. A n n . § 29-28 (West 1975); Ind.
' ' (F o o t n o t e  Co n t i n u e d )
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adult; 1 all t h r e e  p r o h i b i t  p o s s e s s i o n  by p e r s o n s  c o n v i c t e d

of a f e l o n y ; 17 two r e q u i r e  t h a t  the l i c e n s e e  d e m o n s t r a t e

18 3g o o d  c a u s e  o r  p r o p e r  r e a s o n  to c a r r y  a w e a p o n ;  a nd one 

r e q u i r e s  tha t  a l i c e n s e e  not be  a d d i c t e d  to d r u g s  or  a l c o­

h o l . 19

It is i m p o r t a n t  to n o t e  t h a t  the s t a t e  of  D e l a w a r e  

r e c e n t l y  a d o p t e d  a c o n s t i t u t i o n a l  a m e n d m e n t  s t r i k i n g l y  

s i m i l a r  to o u r  W e s t  V i r g i n i a  p r o v i s i o n ,  see Del. C o n s t , art. 

I, § 20, q u o t e d  in note 8, s u p r a . T h e  D e l a w a r e  w e a p o n s  

s t a t u t e ,  Del. C o d e  A n n , tit. 11, § 1441 (1987) is a n a l o g o u s  

to o u r  w e a p o n s  r e g u l a t i o n s  in t h a t  it r e q u i r e s  an a p p l i c a n t  

to o b t a i n  a l i c e n s e  in o r d e r  to c a r r y  a c o n c e a l e d  w e a p o n .  

S i m i l a r  to W. V a . C o d e , 6 1 - 7 - 2  [1988], the s t a t u t e  f u r t h e r  

p r o v i d e s  t h a t  an a p p l i c a n t  be of "full age, s o b r i e t y  and 

g o o d  m o r a l  c h a r a c t e r "  as w e l l  as d e m o n s t r a t e  t h a t  the 

c a r r y i n g  of s u c h  a w e a p o n  is n e c e s s a r y  for t he p r o t e c t i o n  of 

the a p p l i c a n t  h i m s e l f ,  his p r o p e r t y  or b o t h  in o r d e r  to be 

so l i c e n s e d .

( F o o tnote C o n t i n u e d )
C o d e  A n n . § 3 5 - 4 7 - 2 - 3  (Burns 1985); Mich. Comp. L a w s  A n n .
§ 2 8. 4 2 6  (West Supp. 1988).

1 8 Ind. C o d e  A n n . § 3 5 - 4 7 - 2 - 3  (Burns 1985); Mich. 
Como. Laws A n n . 2 8 . 4 2 2  (West Supp. 1988).

1 7S e e  not e  10, s u p r a .

1 8 Ind. C o d e  A n n . §'35-47-2-3 (Burns 1985); Mich. 
Comp. Laws A n n . § 2 8 . 4 2 6  (West Supp. 1938).

1 9 Ind. C o d e  A n n . § 3 5 - 4 7 - 1 - 7  (Burns 1985).

W e  f u r t h e r  n o t e  t h a t  Utah, like W e s t  V i r g i n i a ,  
r e q u i r e s  a p p l i c a n t s  for a w e a p o n  l i c e n s e  to h a v e  an 
e m o l o y m e n t  h i s t o r y .  U t a h  C o d e  A n n . § 7 6 - 1 0 - 5 1 3  (Supp. 
1987) .

T h u s ,  our r e s e a r c h  r e v e a l s  that t h e  o n l y  
r e q u i r e m e n t  u n i q u e  to W e s t  V i r g i n i a  is that t he l i c e n s e e  
p o s t  a S 5 000 s u r e t y  bond.
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B a s e d  u pon the f o r e g o i n g ,  we c o n c l u d e  that the 

r i ght to k e e p  a nd bea r  a r m s  g u a r a n t e e d  by  W. V a . C o n s t , art. 

Ill, S 22 is not u n l i m i t e d .  T h e  i n d i v i d u a l’s r i g h t  t.o k e e p  

a nd b e a r  a r m s  and the S t a t e ' s  d u t y ,  under it p o l i c e  power, 

to m a k e  r e a s o n a b l e  r e g u l a t i o n s  for the p u r p o s e  of  p r o t e c t i n g  

the h e a lth, s a f e t y  and w e l f a r e  of  i ts c i t i z e n s  m u s t  b e  

b a l a n c e d .  S e e  P e o p l e  v. B l u e , 190 Colo. 95, 102-03, 544 

P . 2d 305, 3 9 0 - 9 1  (1975). A c c o r d i n g l y ,  the W e s t  V i r g i n i a  

l e g i s l a t u r e  may, t h r o u g h  the v a l i d  e x e r c i s e  o f  its p o l i c e  

power, r e a s o n a b l y  r e g u l a t e  t h e  r i g h t  of a p e r s o n  to k e e p  and 

b e a r  a r m s  in o r d e r  to p r o m o t e  the h e a l t h ,  s a f e t y  a nd w e l f a r e  

o f  all c i t i z e n s  of  this S t ate, p r o v i d e d  that the r e s t r i c­

tions o r  r e g u l a t i o n s  i m p o s e d  d o  n ot f r u s t r a t e  the c o n s t i t u­

tion a l  f r e e d o m s  g u a r a n t e e d  b y  a r t i c l e  III, s e c t i o n  22 of the 

W e s t  V i r g i n i a  C o n s t i t u t i o n , k n o w n  as the " R i g h t  to K e e p  and 

Bear A r m s  A m e n d m e n t . "  H o w e v e r ,  a g o v e r n m e n t a l  p u r p o s e  to 

c o n t r o l  or  p r o h i b i t  c e r t a i n  a c t i v i t i e s ,  w h i c h  m a y  be c o n s t i­

t u t i o n a l l y  s u b j e c t  to s t a t e  r e g u l a t i o n  u n d e r  t h e  p o l i c e  

p o w e r ,  m a y  n ot be a c h i e v e d  b y  m e a n s  w h i c h . s w e e p  u n n e c e s s a r i­

ly b r o a d l y  a n d  t h e r e b y  i n v a d e  t he r e a l m  o f  p r o t e c t e d  f r e e­

doms, suc h  as the r i g h t  to k e e p  a n d  b e a r  a r m s  g u a r a n t e e d  in 

o u r  S t a t e  C o n s t i t u t i o n . See C i t y  of L a k e w o o d  v. P i l l o w , 180 

Colo. 20, 23, 501 P . 2d 744, 745 (1972).

F o r  the f o r e g o i n g  r e a s o n s ,  we a n s w e r  the f i r s t  

c e r t i f i e d  q u e s t i o n  in the n e g a t i v e  a n d  the s e c o n d  in the 

a f f i r m a t i v e  a n d  r e m a n d  thi s  a c t i o n  to the C i r c u i t  C o u r t  of 

M e r c e r  C o u n t y  for f u r t h e r  p r o c e e d i n g s  c o n s i s t e n t  w i t h  this 

o p i n i o n .
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H a v i n g  a n s w e r e d  the c e r t i f i e d  q u e s t i o n s ,  this c ase 

is d i s m i s s e d  fro m  the d o c k e t  o f  t h i s  Court.

C e r t i f i e d  q u e s t i o n s  a n s w e r e d .
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