


FISCAL NOTE

STATE OF ALASKA
1992 LEGISLATIVE SESSION

BILL NO.

Revision Data: , Department Affected Department of Law
Title: "An Act relating to the talcing of BRU: Legal Services

fish and eame for subsistence..." Component: Operations

Sponsor: Request of the Governor

Requestor: Governor®"s Office COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: [Thousands of Doiars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 "FY 9
PERSONAL SERVICES 85.0 85.C 85.C 45.0 45.0
TRAVEL 5.0 5.d 5.d 3.0 3.0
CONTRACTUAL 17.6 17.6 17.6 12.6 12.6
SUPPLIES 2.4 2.4) l.L 2.4 2.4
EQUIPMENT 6.5 1
LAND & STRUCTURES ! 1
GRANTS. CLAIMS 1
MISCELLANEOUS
TOTAL OPERATING 116.5 110.c 110. C 63.0 63.0
CAPITAL
REVENUE

FUND SOURCE:

FUNDING: (Thousands of Doiars)

GENERAL FUND 116.5 110 .c 110.0
FEDERAL FUNDS ~
OTHER
FUND SOURCE:
TOTAL 1
POSITIONS:
FULL-TIME 1.0 1 i.ol i.ol
PART-TIME 1 1 1
| TEMPORARY
Estimate of current year imooct:
ANALYSIS: (Attach a separate page if necessary.)
Please see the attached anaivsis.
tP /
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Propared 3y: Richard 1. Pegues, .yire.ccor Phono:
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Agency: Department of Law
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No.

This bill provides a broad statutory framework that gives
subsistence use of fish and game a preference over other
consumptive uses of the state®s fish and game resources. The bill
establishes subsistence dependence standards, defines several terms
that have been subject to litigation, and provides a vrational
scheme for determining those Alaskans whose reliance upon fish and
game for subsistence purposes 1is actual and substantial. The bill
also directs the Department of Fish and Game and the Boards of Fish
and Game to take affirmative action in situations where a stock or
population is not sufficient to provide for both subsistence and
nonsubsistence uses, and to formulate plans for recovery of the
resource sufficient to provide for all users, 1if possible.

The bill wuses individual eligibility requirements to
determine qualification for the subsistence preference. While the
bill uses community characteristics to determine the paperwork
requirements for qualification, an individual®s demonstrated actual
and substantial reliance on fish and game in the last twelve months
is what determines ultimate qualification as a preferred

subsistence user. Urban residents who meet the requirements will
also be preferred users. This 1is an abrupt departure from the
state®™s previous (rural versus urban) attempts to provide a
subsistence preference. Furthermore, the bill represents a fair

and manageable way of complying with the spirit of ANILCA, without
violating special provisions 1in Alaska®s constitution requiring
equal access to ~fish and game and management according to the
sustained yield principle.

3ecause of the controversies that have surrounded and
continue to surround subsistence, this bill will be vigorously
challenged in court 1if it 1is enacted. Although the bill will
eliminate many uncertainties that currently involve subsistence,
the bill will have a significant, ongoing fiscal 1impact on the
Department of Law over the first four of five years of

implementation. That 1is because the department must defend the
bill against court challenges, assist the Boards of Fisheries and
Game in drafting, and then reviewing, a substantial body of

evolving regulations, and also advise and defend the Department of
Fish and Game in disputes resulting from adverse preference
qualification determinations. Consequently, the Department of Law
will require the additional services of an attorney.

page 2 of



I'miHon TilIf
mion At Lnrucy 1V
luni' Stilus SI.'ifl Months

PIT 12
Sijdy
Hencfils

Prcinitnn \>v

JIM ita Wild! Sv.'yKvi..
Havel

(‘onliatlii.il
Coimnodilics
Knuinmenl_
<ilkr. :
llilal Cost

FUNDING SOIIKCK FOR TOIAI. COST
Federal Kcccinls 1002
C.F. Maltli J00.1
(Iencral Fund  JuDd.
I'A Heeeint-S 1007
ClI1Ucccipls 101
Oilier

Request For AGFNCY

New Position MRU__

COMPONENT.

. JAmuuiilL

6A. 056
20126

H5J125
5,000

17,600
2,400

jL50g

116.525.

Department of Law
Legs| Soivices

Operat loils

No. o( INisilions Range | Slep DAA [Jaig Unit -

location Kledion Distiicl
Anchorage 7 through 15

Juslificalion

Implementation of the subsistence preference law will
require the full-time services of an attorney to handle:
(1) court chalklenges of the law; (2) drafting and
reviewing of a substantial body of regulations; and (3)
representation of ADFMJ and the Fish and Game Hoards In
disputes resulting from adverse preference qualification
determinations. All of this work will require Journey-

level services of an Attorney IV.
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FISCAL NOTE
STATE OF ALASKA BILL NO.
1992 LEGISLATIVE SESSION

Revision Date: Department Affected: Fish and Game
Title: An Act relating to the taking BRU: Subsistence
.of fish and name for subsistence Component: Subsistence

Sponsor: Rules Committee

Requestor: COMPONENT SERIAL NO. 4 8 3
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL 229.9 222.4 218.4 193.8 200.3 206.3
SERVICES
TRAVEL 8.5 7.5 6.5 5.5 5.5 5.5
CONTRACTUAL 27.5 -25.5 23.5 22.0 22.0 22 0 |
SUPPLIES 2.5 2.5 2.5 2.5 2.5 2.5
EQUIPMENT 17.0 3.0 3.0 2.5 2.5 2.5
LAND &

STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS :
TOTAL OPERATING 285.4 260.9 253.9 226.3 232.8 239.3

N

CAPITAL 0 0 0 0 0 0

REVENUE FUND

SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND 285.4 260.9 253.9 226.2 Ki2.¢ 229 2
=EDERAL FUNDS 1

OTHER FUND !

SOURCE: 1 1

TOTAL 285.4 260.9 253.9 226.3 232.3 229.3
POSITIONS:

FULL-TIME 3.0 3.0 3.0 3.0 3.0 2.
=AR7-TIME 2.0 3.0 2.0 1.0 1.0 -8
mTEMPORARY

Estimate of current year impact: No impact in FY 92
ANALYSIS: (Attach a separate page if necessary.) See attached analysis.

Prepared By: Robert Bosworth Director Phone: 465-4 1A7
Division: Division of Subsistence Date:  2720°9:

Approved by Commissioner: I

Agency: Department of Fish and Game Date: -A-

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, CH8/0BR, Gov. Lcgis. OSC., S Impacted Agcncy(ics).
Rev 10/7/91 Page 1 of J__

FISH AND GAME FISCAL NOTE
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FISCAL NQTF ANALYSIS: Division of Subsistence
Development of a Subsistence Permitting Program:

OVERVIEW:

The Governor's subsistence bill creates a new system by which subsistence qualification criteria are
applied to individual applicants in the urbanized areas of Alaska, and in some smaller communities where
the economy is not based on subsistence. This individual application system is expected to draw in excess
of 10,000 applicants in the first year or two, and a lesser number of applicants thereafter. Implementation
of the proposed subsistence permitting program is anticipated to have a cost of S235.378 for the first year.
FY 93. By FY 98, the cost is expected to have dropped to $239,342 as the permitting system assumes
a normal regulatory presence and acceptance. A subsistence application program staff, with initial support
from other Division of Subsistence staff, will have responsibility for the preparation, distribution, scoring,
and issuing of subsistence permits. In addition, the staff will review applications for completeness ar.J
accuracy, evaluate responses, and hold findings of fact in disagreements involving issuance of permits.

PROCESS:
The unit charged with issuing subsistence permits will consist of a core of four individuals: a hearing

officer, an analyst/programmer, 3 data processing clerk, and a clerk typist. Duties of the start relate to
two primary functions. (1) the mechanics of issuing permits and (21 the rectification of disagreements
The issuance of permits requires the design and printing of applications, a distribution system to provide
the public with ready access to the applications, a means to rapidly evaluate applications, and issue
permits to qualified applicants. The rectification of disagreements over the issuance of permits requires
a systematic process in which applicants have adequate recourse to resolving disputes prior to seeking
judicial relief.

To provide the applicant with the greatest oppominity of receiving the benefits to which they are entitled,
the permitting system provides a series of safe guards. Tne oversight process begins with receipt or' the
application and its initial review. Applications lacking vital information or incomplete responses will he
returned with letters of explanation. Applicants who do not receive a permit as confirmation or meermg
tne subsistence criteria wiii receive notification of their rejection and the opportunity to nr. vice .u:co:«
support to their claim of subsistence priority. If the unsuccessful applicant provides additional <urpt
the application will be re-evaiuaced and the applicant informed of the results. Should tne applicant s:h!
he rejected, they may seek an appearance before the hearing officer in order to determine the facts of the
case. If the hearing officer still decides against the applicant, the applicant can appeal to tr.e
Commissioner of Fish and Game. In the event the Commissioner affirms the original denial, the decision
would be final for the Department and the applicant could appeal to the state Superior Court.

CORE STAFFING;

Hearing Officer: The hearing officer fHO) is a range 21 employee with responsibilities for determining
findings of facts. This position will design and implement the necessary procedures to see that the intent
of the legislation is met and that applicants who are denied a subsistence permit are assured of .hie
process. Tne position receives clerical support from the clerk typist position and investigative supp.-r:
from the analyst programmer position.

Analyst Programmer Ill: The analyst programmer (A/P 1IH is a range 17 with responsibilities for tne
Jesign of the application, creation of the necessary data management procedures and programs, and :.n;



collection of administrative information relevant to the applicant. Using hunting license and permit
information within the Department of Fish and Game, the programmer will provide the hearing officer
with data relevant to applications in dispute. The position will also undertake a random review of
successful awardee to ensure that the system is meeting its objective of providing a subsistence priority
to qualified applicants. 'Hie analyst/programmer will have co-responsibility with the hearing officer for
preparation of documentation on applicant cases. The position will provide immediate supervision of the
data processing clerk mid those functions of clerk exclusive of the hearing process.

Data Processing Clerk II: The data processing clerk Il (DPC Il) is a range 9 with responsibilities for the
accurate review and entry of information provided by the applicant. Following data entry, the position
will archive all materials in accordance with administrative procedures. As required, the data processing
clerk will provide support for the distribution of applications and permits.

Clerk 1lI: The clerk Il is a range 9 with responsibilities for maintaining administrative functions of the
unit, responding to public inquiries, and facilitating the activities of the hearing officer through the
recording and preparation of transcripts of all hearings.

SUPPORT STAFF:

During the initial years of the program, the unit will draw upon some staff resources of the Division of
Subsistence. The Division's current research director and AP IV will develop and analyze options for
the subsistence application and scoring system for presentation to the Boards of Fisheries and Game, who
are authorized in the bill to finalize the application and scoring system. These and other support functions
will be subsumed within the Division's current budget. Subsistence Resource Specialist (SRSi Its and
clerical staff will provide regional support in facilitating the public's awareness of the process and
responding to inquiries of local residents. In the first year, eight months of SRS support is provided.
This drops to four months in the second year, and a single month in the third year. After the third year,
the permitting process will involve only the core, four-member staff.

BUDGET—Division of Subsistence:

FY 93

The initial budget provides for three full time employees: the analyst/programmer Ill. the data rr.’cessmc
clerk 1. and the clerk Ill. This group will prepare and distribute the application forms, respond to pi:m:c
inquiries, and score the applications received. The hearing officer will be brought onto staff immediately
prior to the receipt of applications. With the subsistence permitting unit based in Anchorage, additional
regional support to respond to public inquiries will be provided by subsistence resource specialists iSRS

and clerical staff (C IIl) in other regions of the state. Funding in the amount of four months each >
provided for each of the two employee classes. Total personnel costs are projected at S22Q.S~<

A travel budget of S3.500 provides opportunities for program outreach in affected portions of the state
and the appearance of the hearing officer for hearings as required.

Contractual services for the printing and distribution of applications, permits, and other corresr "Jen;.-
and communications totals S27.500. Total contractual expenses are S3",300.



Providing for office expendibles will entail S2.500 per year. The creation of a new organization requires
the acquisition of the necessary equipment and furniture to allow the staff to perform their required
functions. Seventeen thousand dollars ($17,000) is designated to meet this one-time need for eciuipment.

The total budget for the first year of operation is $300,378,

FY 94:

Staff expenses during the second year decline to $222,416 as the additional SRS and clerical support is
reduced. An additional S3,000 reduction occurs for lines 200 and 300 (travel and services) as the number
of applicants declines. Equipment expenses decline to $3,000. The total cost of implementing the
program in the second year is $260,916, a reduction of over 8% from the previous year.

FY 95:

Further personnel savings accrue during the third year as outside support is reduced to a single month of
SRS time. Travel and services decline by an additional S3,000. Supplies and equipment expenses are
unchanged from the previous year. The total cost of program implementation in the third year is
S$253,921, a reduction of 2.5% from die previous year.

FY 96:
The third year is projected to show a decline of nearly $25,000 in personnel costs from the previous year

as outside assistance is eliminated and the hearing officer position reduced to half-time as tne need for
additional rectification declines. Supplies and services decline by another S2.500. The totai program cos:
for the year is S226.315, a 10% 'meduction from the prior year.

FY 97 and FY 98:

No additional personnel savings are projected as the program is managed by three and a half full ::me
employees. All other expenditures remain stable. In FY 97, the budget is $232.52S. and in FY 9S .
$239.342. The modest increment is due to personnel longevity charges.



FISCAL NOTE
STATE OF ALASKA BILL NO.
1992 LEGISLATIVE SESSION

Revision Date: Department Affected: Fish and Game
Title: An Act relating to the taking BRU: Boards
of fish and name for subsistence Component: Board Services

Sponsor: Rules Committee

Requestor: COMPONENT SERIAL NO. 1 2 0 4
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL 9.0 9.4 8-.0 3.0 3.0 3.0
SERVICES
TRAVEL 180.0 187.5 160 0 85.0 85.0 35.0
CONTRACTUAL 90.0 93.5 90.0 37.0 37.0 37.0
SUPPLIES 1.8 1.9 1.6 5 9 9
EQUIPMENT 0
LAND & 0
STRUCTURES
GRANTS, CLAIMS 0
MISCELLANEOUS 0
TOTAL OPERATING FFs 292.3(’) 259.6 125.5 1255 128.(5)

o
CAPITAL 0 0 0 0 0 0

REVENUE FUND

SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND 280.8 292.3 259.6 1255 125.5 125.5
=EDERAL FUNDS I I I I I

OTHER FUND
SOURCE:

| TOTAL 230.8 292.3 259.6 125.5 125.5 125.5

POSITIONS:

FULL-TIME I I |
"RT-TIME I I I I
TEMPORARY I | I

Estimate of current year impact: _
ANALYSIS: (Attach a separate page if necessary.)

Prepared By: Laird Jones ‘X (Sm Phone: 465-41 10

Division:  Division of Boards Date:  2/20/92

Approved by Commissioner. <A T 21- .,

Agency: Department of Fish and Game Date: -* A N~4~ T -
Dittributton (by prapsrarl: Lag An. Logislativa Sponsor, Ryque*tor, OVBCBR Cov. Legii. OSC. S Inpacted Agencytiojl.

Rav 10/7/91 Poox 1 of 3

FISH AND GAME FISCAL NOTE
BOARDS/BOARD SERVICES



DIVISION OF BOARDS
FISCAL NOTE FOR SUBSISTENCE BILL

ANALYSIS

The Board of Fisheries and the Board of Game meeting individually
and together as the Joint Board would require approximately seventy
days of meetings over a three year period to implement the new

subsistence bill. In future years, the new bill would add
approximately ten days to the overall board schedule. This
estimate 1is based on board consideration of rural designations and
customary and traditional use during the 1980s. It is important to

note that since 1989 both boards have deferred most proposals
dealing with subsistence in anticipation of legislation that would
allow for a defensible approach to proposals. Over this same time
period there have been reductions in the Division of Boards budget
that have reduced the capability of the boards to meet. With the
advent of new.subsisten.ee legislation, the boards will have to deal
with subsistence issues as well as maintaining a full workload 1in
other regulatory areas.

The items in the proposed legislation requiring the greatest effort
on the part of the boards, in descending order, are:

(&D) "The boards shall by regulation, jointly identify and

delineate areas of the state, utilizing game management unit,

portion of game management unit, or community, as follows:
(1) areas where the human population of each community 1is
less than 2,500 and where dependence upon subsistence 1is
a principal characteristic of the economy, culture, and
way of 1life of the area, and that are not part of an
urban area.
(2) communities where the human population 1is 2,500 to
7,000 and where dependence upon subsistence is a
principal characteristic of the economy,culcure, and way
of life of the community, and that are not part of an
urban area." 20 DAYS

2 "Upon receipt of recommendations from the commissioner,
the Boards of Fish and Game shall identify the fish stocks and
game populations, or portions of stocks or populations, that
are customarily and traditionally used for subsistence 1in the
areas and communities of the state identified by the boards
under (e)(1) and (e)(2) of this section.” 40 DAYS

) "Upon receipt of a recommendation from the commissioner,
the boards shall, by regulation, adopt procedures by which the
commissioner shall determine the qualification of subsistence
users to subsistence hunt and fish 1in a specific subsistence
use area." 10 DAYS



Boards Division - fiscal note for subsistence
COSTS - FY93

Personal Services:
overtime for existing staff

Travel:
travel and per diem for board members,

Boards staff, and advisory committee
meetings

Contractual:
meeting space, printing and postage for
proposal books, telephone and legal
notice of meetings

Supplies:
office supplies
TOTAL
COSTS - FY9%4:
Personal Services
Travel
Contractual
Supplies
TOTAL
COSTS - FY95:
Personal Services
Travel
Contractual
Supplies
TOTAL

COSTS - FUTURE YEARS

Personal Services
Travel
Contractual
Supplies

TOTAL

page 2
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FISCAL NOTE

STATE OF ALASKA BILL NO.
1992 LEGISLATIVE SESSION
Revision Date: Department Affected: Pnhlir safet
Title:  ,,r.An Act relating m.the taking at. BRU:  Fish & Wildlife Protection

fish and game for subsistence. Component:

Sponsor:  Bulns_
Requestor: Liovernor

Enforcement & ISU._

COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation net included)

OPERATING FY 93 FY 94
PERSONAL SERVICES
TRAVEL
CONTRACTUAL '
SUPPLIES
EQUIPMENT
L4ND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0

CAPITAL 0 0

REVENUE 0 0
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL 0 0
POSITIONS:

1 FULL-TIME 1 0 1
I PART-TIME 0 1
TEMPORARY 0 0

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary.)
No fiscal impact is anticipated.

Prepared By: Captain Cnnrarf G. Seihei

FY 95

FY 96 FY 97

Division: Fish & Wildlife ProtV.minn

Approved by Commissioner:

Agency: Departmentof Pnhlir: Safety ~~

Date:

Phone: -as-

Richard L. Burton

Date:

Diatribution (by proparorl: Le

Rv PUBLIC SAFETY FISCAL NOTE
FISH AND WILDLIFE PROTECTION

Impeded Agencvliea).

FY 98



Thursday. March 5. 1992

The Governor gave a brief statement concerning SB 443. Main points
included the Subsistence Advisory Council members, the direction
they took and the direction he wants the Legislature to take. He
stressed that this piece of legislation is not the ideal piece for any
one group or person but it is legislation which protects the resources,
the interests of every group and can pass.

Senator Adams asked if the AFN could make a remark. Senator Jones
declined stating they were not taking testimony today. Senator
Adams then asked if he could make a statement. Senator Jones
okay'd and Adams proceeded to read AFN’s position himself.

McKie Campbell went through the bill section by section with the
committee.

Friday. March 6. 1992

The Resources committee met without a quorum. Campbell
continued through the bill.

Saturday. March 7. 1992

Today was the beginning of public testimony. Below are the
comments.

Julie Kitka, Anchorage, AFN President
does not support the bill
wants long term protection for survival of their people
does supports state getting management back of its resources
needs amended constitution
the guarantee to rural is less than the current Federal policy
protection by exemption of certain species
does not like individual qualifications
the F & G Board has too much power

Don Mitchell, Anchorage, Attorney
if bill passes we’d be in our current situation still
not constitutional, conflicts w/ McDowell



no Attorney General comments or overview of this bill
Dick Bishop, Fairbanks, AK Outdoor Council

will monitor however

preference to place of residency is unfair
bill does not protect resources

opposes any constitutional amendment
unconstitutional

Mike Swenson, Sitka
supports the bill
meed to get management back to Alaska

Pete Schaffer, Kotzebue
Opposes (creates bureaucratic nightmare)

Benny Nageak, Barrow, Eskimo Walrus Committee
opposes the bill
Must amend the constitution

George Yaska, Fairbanks, Dir. of Wildlife and Parks
opposes bill
too much power to the board
presumption of living in a rural area in too broad

Robin Samuelson, Dillingham
opposes bill
too broad & political
pg. 7(i) - where are you going to find a commissioner that will
take this on. One shouldn't have such discretionary power.

Grace Johnson, Nome
the bill will be okay with a few changes
prefers a constitutional amendment

Marvin Clark,
wait for the court ruling
equal opportunity of all

Nick
blends lifestyle and residency better than current law
supports



Bob Polasky, Anchorage, RURAL, CAP
opposes hill
clearly does not comply with Fed law
eliminates entire areas of state for subsistence use

Susie Erlich (?), Kotzebue, NW Arctic Borough
opposes the bill
agrees with Sen. Adams
bill is not forcible not implementable

Greg,?, Director of Natural Resources
opposes
present form is totally unworkable

John Ottness, Ketchikan
basic agreement with the legislation

Ted Smith, Bristol Bay
opposes
agrees with AFN and Adams

Eileen Nobert, Nome
opposes the bill
board is too powerful

Jack Polster, Homer
bill needs to be reviewed
does the bill define right or grant of privilege?

Warren Olson, Anchorage
repeal 86 subsistence law

Walter Sampson, Kotzebue
opposes bill
please listen to the people

Paul Gregory, Bethel
does not understand the bill's individual requirements

Terry Hefferly, Dillingham, Bristol Bay Native Assoc,
opposes the bill in present form



Matthew Nickoli, Anchorage
opposes the bill as written
need a constitutional amendment

Myron Matting, Bethel, Village Council President

opposes the bill
does not recognize subsistence livelihood of Native people

Matthew ?, Nome
Supports AFN stance

Thco Matthews, Soldolna, UFA, Cook lintel Comm. Salmon Fisherman
supports 443 as is!
was a member of the task force
defines the wording very well

Kayla Phinoway, Kotzebue
opposes the bill

Jordon Eto, Kotzebue
opposes the bill
not in support of Native interests

Vern Kudrick (?), Nome
opposes bill

Eugene Smith, Kotzebue
opposes the bill

Lorena Williams, Kotzebue area
opposes

General Notes from todays meeting:
I

According the McKie this bill gives the Board less discretion than
current law. Their role is more defined and offers more guidance.
He also stated that AG Cole believes the bill is constitutional.

After the meeting: Mckie said that if the bill does not pass this
session there is a very good chance the Legislature will be back this
sum mer.
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February 21, 1992

The Honorable Richard 1. Eliason
President of the Senate

Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Dear President Eliason:

Under the authority of art. IlIl, sec. 18, of the Alaska Constitution, I am
transmitting a bill relating to subsistence.

Among the fifty states, only Alaska has a significant portion of its population
who, 1in large part, live off the land. Subsistence is unique and special to
Alaska. Because of the importance of subsistence to Alaska, both the United
States Congress and past Alaska legislatures, have passed laws giving a
preference to subsistence over other consumptive uses of the same resources.

Despite the general agreement that subsistence should have a preference, there
has been monumental disagreement on how that preference should be
implemented. For too many years, Alaskans on different sides of the subsistence
issue have talked about each other, but never to each other. The effect of
conflicting court opinions, federal Alaska National Interest Lands Conservation
Act mandates, and legislative gridlock have produced a crisis in the management
of our fish and game. We have a current situation where everyone loses.

For the past year, an outstanding group of citizens has been meeting steadily to
try to resolve this problem. There are nine members of the Governor®"s
Subsistence Advisory Council and all of Alaska owes a debt to them. The
members are:

The Honorable Jay S. Hammond, Port Alsworth
Mr. Dick Bishop, Fairbanks

Mr. John James Burns, Fairbanks

Mr. Mitch Demientieff, Nenana

Mr. Eric Forrer, Juneau

Mr. Matthew lya, Nome

Mr. Byron Mallott, Juneau

Mr. Theo Matthews, Kenai

Mr. Gene Peltola, Bethel

These nine members represent all sides of the subsistence issue. While some
members were nominated by specific groups, lasked each member to participate
as an individual.



The Honorable Richard Eliason
February 21, 1992
Page 2

The group had a goal that is simple to define, but very difficult to achieve: it
was to find the best possible subsistence solution for Alaska. Many observers
thought that was an impossible dream, that the members could never agree.
There were times during meetings, when that appeared to be true, but the
council members did not give up. Today | am introducing subsistence legislation
that the council drafted. Every part of this legislation is the result of consensus
among the members.

The legislation is not what any one member, any one group, nor I, by myself,
would have drafted. It is legislation that protects the resource, the interests of
every group, and can pass. In designing this statute, great emphasis has been
placed on how it will actually work. Extensive time has been spent with the
Alaska Departments of Fish and Game (ADF&G) and Law.

The legislation is designed for species protection, to function with a minimum of
disruption for users, for ease of administration by the Board of Fisheries and the
Board of Game, for management by the ADF&G, enforceability by the Department
of Public Safety, and defensibility in court. The legislation will reduce the
constant barrage of subsistence court cases by making the state's actions more
defensible, but, much more importantly, by laying out clear guidelines for the
boards and reducing the problems which caused people to sue.

A packet of material describing and expiaining the bill will be provided to the
Senate Secretary and Chief Clerk.

| realize the legislature has a constitutional responsibility to consider and, if
necessary, amend bills to make them the best possible legislation. Neither | nor
the council make any claim that this legislation is perfect, but every word in it
has been the subject of hours or days of debate. The two things | ask of the
legislature, are to maintain the goal of the advisory council by passing the best
possible piece of subsistence legislation, and to act swiftly to solve the
subsistence crisis and help heal Alaska.

Sincerely,

SIS Walter J. Hlckei

Walter J. Hickel
Governor
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February 6, 1992

Mr. Mitch Demientieff
P. 0. Box 249
Nenana, AK 99760

Dear Mitch,

For too many years, the politics of subsistence divided our state. When the
Subsistence Advisory Council first met, there were skeptics who said there was no
solution. As we wrap up the proposed legislation and conclude the Council's final
meeting, itis dear the skeptics were wrong.

You have served as a shining example of how Alaskans of good faith and good
sense can work together and solve problems, no matter how tougn. You have
performed a tremendous service for Alaska.

in about a week and a half, / will introduce legislation ycu have he/ced to draft. As
we conduce the Council's deliberations and begin the legislative process. . nope
each or you wiil continue to be involved, both individually and on behsif of tne
interests you have so ably represented. [/ appreciate the Council's willingness to
reassemble, if necessary, as we continue througn the process and in two years to
review how the law has functioned. Passage of subsistence legislation continues
as a top priority for me. / want you and Kathiean to join me for a great partv at
tne signing ceremony.

/ know that there are parts of the draft that ssen Counci! member wauic do
differently if it were ieft to him aione. Eacn of you wiil nave to cesi witn friencs
and associates wno will feel you should have prevailed on every point. 1 aiso
understand that wniie some members were nominated by specific groups, eacn of
you participated as individuals, and each interest group will have to make its own
decision.

/ asked you to draft the best possible subsistence legislation for Alaska, anc | minx
you have done it. /sat at the taole as meeting after meeting you hammered out
the hard points and forged a document that works. Most important, you nave
proved that all users of our fisn and game can work toget.ner for a common

purpose.

GOVERNOR ™S LETTER OF APPRECIATION TO
SUBSISTENCE ADVISORY COUNCIL



Mr. Mitch Oemientieff
February 6, 1992
Page 2

/ have previously told you / feel the Council has made the most important
contribution to Alaska of any group since the Constitutional Convention, and /
meant it. Thank you for your service. We are all in your debt.

With warm regards.

Sincerely,

Walter J. Hidkel
Governor
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Mr. Dick Bishop
1555 Gus's Grind, Fairbanks, AK 99709
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Mr. John James Burns
P.O. Box 83570, Fairbanks, AK 99708
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Mr. Mitch Demientieff
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Mr. Eric Forrer
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A Brief Introduction to HB 552 and SB 443 (Subsistence)

How would the new law work?

Participation would be limited to qualified subsistence users. Qualification is
based cn a point system applied across the state with three different levels of
presumption. The new system would provide that communities and areas in the
state be classified into one of three groups, and apply presumptions as follows:

Group 1 consists of areas where the population of each community in the area is
less than 2,500 and where dependence upon subsistence is a principal characteristic
of the economy, culture, and way of life.

A person who hunts or fishes and lives in an area identified under group 1 is
presumed to meet the subsistence eligibility standards. No permit or filing of a
statement affirming the person’s compliance with the standards is required.

Group 2 consists of communities where the population is 2,500 to 7,000 and
where dependence upon subsistence is a principal characteristic of the economy,
culture, and way of life.

A person who hunts or fishes and lives in a community identified under group 2
is rebuttably presumed to meet the standards upon signing a statement affirming
his or her compliance with the standards.

Group 3 consists of communities or urban areas where the population is 7,000 or
greater or communities where dependence upon subsistence is not a principal
characteristic of the economy, culture, and way of life.

A person who lives in a community or in an area identified under group 3 may
qualify by applying to the Department of Fish and Game and demonstrating that
he or she meets the qualification standards.

W hat are the qualification standards?

Qualification will be based on a weighted point system of 7 criteria. The boards
will adopt the point system by regulation. Qualification requires more points than
just meeting the minimums in the first four criteria, but anyone who fails to meet
each of the minimums would be disqualified. The last three criteria do not have
minimums. The seven criteria are:

(1) the quantity of Fish and game consumed by the person in the preceding twelve
months, v ith a mandatory minimum of 125 pounds;

(2) the number of species and groups of species of fish and game from the
subsistence use area consumed by the person in the preceding twelve months, with
a mandatory minimum set by the boards by region;
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(3) the number of days in the preceding twelve months that the person engaged in
taking fish or game in the subsistence use area or spent processing that fish or
game, with a mandatory minimum of 30 days;

(4) the number of months in the preceding twelve months in which the applicant
engaged in taking fish or game in the subsistence use area, with a mandatory
minimum of four months;

(5) the number of weeks, in the preceding twelve months, during which the taking
or processing of fish and game was the applicant’s principal work effort, to a
maximum of 26 weeks;

(6) the number of households, other than the person’s household, with which the
person shared or received fish and game in the preceding twelve months, with a
maximum of 10 households; and

(7) whether the person’s taking of fish and game occurred solely in the subsistence
use area for which they are qualifying.

As indicated above, in group 3 communities a person must fill out an application
and score sufficient points to demonstrate his or her eligibility; in group 2
communities, signature of a statement affirming the person’s qualification creates
a rebuttable presumption that the person is qualified; and in group 1 areas, no
paper work is required and the presumption is that all persons who hunt or fish
meet the minimum standards.

Where would people be able to go for subsistence hunting and fishing?
People would normally quality for the subsistence use area in which they live,
but could qualify for another area by application. Subsistence use would be on
fish stocks and animal populations that have customarily and traditionally been
used for subsistence. This would allow qualified subsistence users to hunt and
fish as they have in the past. Group 3 areas would be closed to subsistence
hunting and fishing, but urban residents who qualify as subsistence users would
be able to subsistence hunt and fish in portions of the subsistence use area in
which they live that are not classified in group 3 and thus closed to subsistence
taking.

What are the advantages of this approach?

It protects the resource. It does not divide villages. It protects residents of
regional centers from growing out of subsistence, and it allows the small minority
of urban residents who are subsistence users to participate. It complies with our
constitution. Most importantly, because this legislation has been worked out with
the help of all sides, it will protect subsistence and subsistence users while
reducing the division and political instability that has plagued this issue.



GOVERNOR7S SUBSISTENCE: BILL

SECTION-3Y-SECTION DESCRIPTION
February 21, 1992

Section 1

Section 1 of the bill sets out findings for, and the purpose and
intent of the proposed new law.

Section 2

Section 2 sets out proposed new AS 16.05.268, which contains the
crux of the new subsistence law. An analysis of the proposed new
statute, by subsection, follows.

Proposed AS 16.05.268(a):

This subsection is very similar to-existing AS 16.05.258(a) . Under
this new subsection, the Board of Fisheries and the Board of Game
are to identify fish stocks and game populations that have been
subject to customary and traditional subsistence wuse. The term
"customary and traditional"” is defined in proposed AS 16.05.940(36)
(sec. 6 of the bill). The commissioner is to make recommendations
to the boards concerning the identification of stocks ar.d
populations and whether they have been subject to customary ar.d
traditional subsistence use.

There are definitions of "fish stock™ ar.d "game pcpulatior™ ir.
existing law; those definitions are left uncharged. Existirg law
also already requires tr.e beards to idemify the stocks arc
population used for subsistence.

The identification cf fish stocks and game populations subject to
subsistence regulations is a situation where ail groups oar
potentially win. ldentified stocks and populations are the ores or
which allocation errors would infringe on subsistence.
Identification of these stocks and populations will assure that the
subsistence preference is protected.

The identification of subsistence stocks leaves those that are rot
identified to be harvested by all Alaskans under ronsubsisterce
regulations. Some of the fish and animals most important to sport
users are least important to subsistence users. Examples rig.nt c-
bison; goats; many sheep populations; elk and recently transplants:
(not reestablished) game; and some steeihead and trout stocks ar.u
brown bear populations. There are also fish stocks and game
populations in areas of the state so remote from any village or
community that there is no established use of them. As in existmo
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law, whether or not fish or game are or are not subsistence stocks
and populations is a factual determination made by the boards.

Fish stocks and game populations in urban areas of the state or in
areas where dependence upon subsistence is not a principal part of

the economy, culture, and way of life of the area will not be
subject to subsistence hunting under the statute. (See the
discussion of subsecs, (f) and (g), below.) Fish and game in
nonsubsistence areas will continue to be available under general
hunting regulations and sport, personal use, and commercial fishing
regulations. The subsection does not affect where subsistence
users may live. They can live anywhere in the state. Suosiste.nce
use areas overlap areas closed to subsistence taking. Qualified

subsistence users who live in an area of the state where there is
no taking for subsistence in the immediate area would continue to
have access to fish and game under subsistence regulations in areas
proximate to the closed area and other areas of the state.

Proposed AS 16.05.268(b):

This proposed subsection is very similar to existing
AS 16.05.258(b) (1). That existing statute requires the boards to
determine "what portion™ of the resource can be harvested
consistent with sustained yield. Some had interpreted this as a
requirement for an exact determination of the number of animals
that could be harvested. Such an exact number is normally beyond

calculation with the biological information that is available. The
language in proposed AS 16.05.268(b) is designed to conform to cr.e
actual capabilities of the boards and the ability of the Department
of Fish and Game to provide information to the boards, ar.d omits
language that could be interpreted to require a determination of
exact numbers.

As in existing law, this subsection requires the boards to provide
a preference for subsistence uses, although ever, subsistence use
may be curtailed to protect stocks or populations and achieve
sustained yield. Subsistence hunting and fishing regulations must
provide a reasonable opportunity to participate. "Reasonable
opportunity” is defined in proposed AS 16.05.268(0), discussed
later.

The subsistence preference does not work like the Endangered
Species Act, mandating limitation or closure of any ether fishery
or hunt that is believed to contain even a single member of the

subsistence stock or population. The subsistence preferenre
applies when a stock becomes a stock, in other words, wherever
becomes manageable as a wunit. While this point may seem self-

evident from the existing definitions of stock and populations,
some have argued that the courts should eliminate all downriver ar.d
marine fisheries on certain fish stocks that spawr., for example, in



the headwaters of the Yukon. Management of mixed stocks and
populations is far better left to the boards than to the courts.

Subsection (b) authorizes the boards to also adopt regulations
allowing other consumptive wuses of stocks and populations
identified as subject to subsistence, after subsistence uses have
been provided for. These regulations would ©provide for
nonsubsistence harvest of the stock or population to the extent
that the harvest does not interfere with reasonable opportunity for

subsistence uses.

AS 16.05.268(b)(1):

Paragraph (b)(1) addresses the happy situation where fish and game
is so plentiful that all subsistence uses and all other consumptive
uses can be allowed. The board would provide for a reasonable
opportunity for subsistence uses, and is permitted but not required
to adopt separate subsistence regulations that differentiate
subsistence uses from other consumptive uses. For example, if
caribou in a subsistence use area were plentiful and the existing
general bag limit was five caribou per hunter during a year-round
season, and the Board of Game determined that such a bag limit and
season provided a reasonable opportunity for subsistence wuse of
caribou, no separate subsistence regulation would be required. If,
at some time in the future, the general season or bag limit was
changed by the board-, the board would need to consider whether the
change impinged on the reasonable opportunity for subsistence, and
if so, would need to create a separate subsistence regulation at

that time.

AS 16.05.268(h) 12) :

This paragraph addresses the situation where a stock or population

is sufficient to provide for all subsistence wuses, but r.ct ail
other consumptive uses. This is commonly known as "Tier I," and is
the most common situation across the state. In this situation, the

appropriate beard would be required to adopt separate subsistence
regulations that differentiate between consumptive uses and provide
a preference for subsistence.

AS 16.05.268(b) (3) :

This paragraph deals with the situation where a stock or population
is sufficient to provide for all subsistence wuses, but no other
consumptive uses. In that case, this paragraph makes it clear that
the appropriate board must eliminate ail nonsubsistence uses in
order to protect the subsistence preference.



AS 16.05.260 (b) (4) :

Paragraph (b)(4) describes what is commonly known as the " Tier 11"
situation, in which, to protect sustained yield, it is necessary to
limit the harvest of a stock or population to a level that does not
provide a reasonable opportunity for subsistence for all qualified
subsistence users. This paragraph is very similar to language in
existing AS 16.05.258(c), with several modifications to make it
clearer.

This paragraph makes it explicit that other consumptive uses of a
particular stock or population must be prohibited in a "Tier II"
situation. If a board has eliminated all consumptive uses other
than subsistence wuses, and it is still necessary to reduce the
subsistence harvest, then the board has to limit the number of
subsistence users who may hunt or fisn on the affected stock or
population by applying three criteria: (1) customary and direct
dependence on the fish stock or game population by the subsistence
user for human consumption as a mainstay of life; (2) the proximity
of the domicile of the subsistence user to the resource; and (3)
the ability of the subsistence user to obtain food if subsistence
use is restricted or eliminated.

The three criteria are taken from existing AS 16.05.258(c) (1) -
(3), but have been modified for clarity. Existing
AS 16.05.258(c)(3) and Title VIII of ANILCA (Alaska National
Interest Lands Conservation Act; P.L. 96-4.87) both use the phrase
"availability of alternative resources”™ as the third criteria.
Some have tried to interpret this as a question only of whether or
not a person has access to a similar animal from a different
population. The new language makes the intent and meaning clear.

Several additional points need to he made about this subsection.
First, most of the Tier Il hunts that occurred after the decision
in McDowell v. State, 735 ?.2d 1 (Alaska 1969) will no longer he in
Tier Il status. The need for most Tier Il hunts will be eliminated
by dramatically reducing the number of hunters eligible to
participate in subsistence hunts. The effect of this will he to
leave more game available under general hunting regulations.

Second, as in existing AS 16.05.258 and the federal law, the
subsistence preference is only a preference over other consumptive
uses. Catch and release fisheries, taking of fish and game for
management purposes such as transplanting stocks or poisoning
undesirable fish prior to stocking are not consumptive uses for
purposes of the subsistence law, so long as they do not i.nterfer-
with reasonable opportunities for subsistence.

3oth the 1986 state law (AS 16.05.258) and Title VIII of ANILCA
give a preference that is stock and population specific (Title VIII
uses population to describe fish as well as game). This
legislation is also stock or population specific. The state
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definitions of fish stock, AS 16.05.940(15), and game population,
AS 16.05.940(18), were enacted in 1978 and 1975 respectively, and
both refer to species, subgroup, etc., that are "manageable as a
unit.” This bill is not intended to further limit the discretion
the boards have in defining what fish or game is manageable as a
unit.

Proposed AS 16.05.268(c):

Subsection (c) requires additional affirmative action from the
department and the appropriate board in situations where a stock or
population is not sufficient to provide for both subsistence and
nonsubsistence uses. The department is instructed to formulate a
plan for the recovery of the stock or population to provide for
increased consumptive uses. There may be cases where the habitat
of the particular stock or population or other limitations make an
increase impossible. In those <cases, the department would to
simply report those facts in the plan. However, in cases where
increases are feasible, the department would be required to develop
a plan for achieving increased levels of the stock or population
and to make recommendations to the appropriate board for
regulations necessary to implement the plan.

The last sentence of subsec. (c¢c) addresses the extreme situation,
where stock or population levels are so Ilow that all uses,
including subsistence uses, have been eliminated to try to achieve
sustained yield of the stock or population. When population levels
beqin to rise again, the appropriate board is to allocate
subsistence uses when there are enough animals to allow a hunt
fishery, and not ignore the subsistence preference by keeping the
seasons closed until there are enough animals to provide for ever;,
kind of use. This does not mean that the boarcs must allow taking
as soon as a minimal sustained yield is reached; the cefir.ititr. of
"sustained yield™ in this bill makes that clear. Subsection (c) is
intended to prevent disregard cf the subsistence preference in
favor cf other consumptive uses.

Proposed AS 16.05.268(d):

Subsection (a) establishes a game management subunit (GMSU) and its
contiguous GMSU's as the subsistence use area for fish or game to
be taken under subsistence regulations in that GMSU, unless the
appropriate board establishes a different area. GMSU's are basec
on natural drainages and tend to fit natural travel and ose
patterns cf most fish stocks and game populations.

The Department of Fish and Game has examined a large number o:
specific hunts and fisheries and the associated patterns o:
subsistence use. In general, a GMSU and the surrounding subunits
provide an area properly sited to be consistent with the definition
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of subsistence. Game management units and subunits tend to be
larger in remote parts of the state, but that 1is consistent
because, in those parts of the state, subsistence wusers have
historically been able to travel farther in pursuit of resources
without coming into conflict with other established groups of
users.

GMSU-based subsistence use areas are large enough to provide access
to subsistence resources even for subsistence users who live in
areas closed to subsistence taking under subsection (a). The use
of GMSU based subsistence use areas provides use areas that can be
immediately implemented while the board examines use areas
throughout the state and make adjustments as necessary. GMSU's
which touch only in marine waters should not be considered

contiguous.

Proposed AS 16.05.268(e):

For some specific fish stocks or game populations, the appropriate
board may decide that a subsistence use area established by GMSU is
too small or is otherwise inconsistent with established patterns of
taking and use of a particular fish stock or game population, or is
too large and is inconsistent with travel limits and means inherent
with the efficient and economical nature of subsistence. If the
use pattern for a particular fish stock or game population changes
ov.er time, the board could adjust the boundaries of the use area.

In these cases the appropriate board should establish different
boundaries for the particular stock or population which are large
enough to include both where a particular stock or population os
normally taken and where it is normally used, but not sc large as
to violate the definition of subsistence. The Board of Fisheries
may wish to use fish districts to describe areas for specific fisn
stocks if a GMSU basec area is not appropriate.

Proposed AS 16 .05 .258 (f\, (a), ar.d 't':

These subsections ail deal with the <classifying cf areas ana
communities to facilitate the administrative determination of a
person's qualification to subsistence hunt ana fish. Residence on
a particular community or area of the state does not determine a
person's qualification to subsistence hunt and fish. It does,
however, determine the amount of administrative paperwork
oerson will be reouired to submit.

AS 15.05.2 63 (f> :



This subsection requires the boards jointly to look at all areas
and communities in the state and to <classify them, using
communities and game management units or subunits, into one of
three categories. Under subsec. (f)(1), the boards would identify
areas where the population of each community in the area is less
than 2,500 people. The 2,500 population figure came from
information collected by the Department of Fish and Game and will
include most rural villages and towns in Alaska. The population
figures in this subsection also mesh with population breaks used by
the federal government. In addition to the population requirement,
the boards would also evaluate all the information it had about the
communities and area, to determine whether dependence upon
subsistence is a principal characteristic of the economy, culture,

and way of life of the area. To make this determination, the
communities and area would be tested under the criteria set out in
subsec. (g), which will be discussed in more detail below. The

boards also must determine that the area is not part of an urban
area. An area or community that is a suburb of a larger city or is

so close to a larger city that there 1is |little characteristic
difference from the larger city will not qualify as a subsec.
(f)(1) area. The status of such an area will be determined along

with the boards' consideration of the larger city wunder subsec.

(f) (2) or (f) (3) .

It is anticipated that, as the boards evaluate the subsistence

dependency of various areas, they will identify communities cf
under 2,500 in population that are not significantly dependent cn
subsistence. A community that is within a larger area cf
subsistence dependence may be specifically excluded from the
otherwise qualified area. For example, if the boards identify a
remote military installation that, as a community, does not depend
on subsistence hunting and fishing, it would be excluded from

classification under subsec. (f)(1) and would fit into the (f)(2)
category.

Under subsec. (f)(2), the boards would identify communities with a
population of 2,500 to 5, 959 and then determine whether deper.oer.ee

upon subsistence isa principal cnaracrerisric of the economy,
culture, and way of life of the community, again using the criteria
in subsec. (g) . If a community does not meet the subsistence
dependence standards of subsec.. (g), it will be classified under
subsec. (f) (3). The ncn-urban requirement would also apply to
these communities. For example, if a community of 3,5CC

population were parr, of or a suburb of a city of 7,000 or more in
Doo Bation, the smaller community would be classified under subsec

(f)

Communities with apopulation of at least 7,00C and sma.le:
communities that donot qualify wundersubsec. (f) (1) or (:! if
because they do not meet the subsistence depencence standarcs cf
subsec. (g) will be classified under subsec. (f)(3). Communities
of at least 7,000 in population have a large enough population to
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support more business enterprises and services that tend to change
the character of the community away from subsistence dependence.

It should be remembered that the classification of an area or
community under subsecs, (f) and (g) does not determine Che
subsistence qualification of the individuals who reside in those
areas or communities.

Proposed AS 16.05.268(a):

Under subsec. (99, Che boards are given criteria to use in
determining whether dependence upon subsistence wuse of fish and
game is a principal characteristic of the economy, culture, and way
of life of an area or community. The boards are to use these
criteria to evaluate the subsistence dependence of the area or
community in light of all the socio-economic characteristics of the
area or community. The boards wi'.l evaluate all of the listed
characteristics of the community, including characteristics they
may add to the list wunder subsec. (g) (13), and decide whether
dependence on subsistence is a principal defining characteristic of
the community. Any factors added by the boards must be adopted as
regulations and must be similar in spirit to the characteristics
listed by the legislature. The authority to add new
characteristics is permissive. The boards are not required to add
new factors.

The use of the words "a principal characteristic” may be somewhat

unusual, as "“principal™ 1is often used to signify the first or
highest in rank. Thelanguage here is somewhat similar to the
earlier larguage inthe definition of "rural area" rn

AS 16.05.94C (26) , but that does not mean that the boards should
make determinations under (g) as they did under the “rural”
statutory definition and interpreting regulation, the former 5 AAC
39.012. While some of the criteria are similar to those in the
former 5 AAC 99.012, the criteria are not the same and should be
evaluated independently.

By using the phrase "a. principal characteristic” as opposed to "the
principal <characteristic,”™ it is intended that dependence on
subsistence need not be the one dominant characteristic, but should
be a very important, major, and substantial characteristic, sr.c

more than merely significant. Some communities that might have a
more dominant characteristic, such as commercial fishing, might
still meet the criteria if, in the boards' judgment, subsistence

dependence is also a very important characteristic.

To qualify under subsec. (f) (1) or (f) (2) as a subsistence-
dependent community or area, subsistence must be a principal
characteristic of all three listed aspects of the community cr
area: (1) economy, (2) culture, and (3) way of Ilife of the
community or area. While the term "culture” 1is often associated in



Alaska with Alaska Natives, the term is to be interpreted more

broadly in this case. A community or area need not Dbe
predominantly Native to be classified as subsistence dependent. A
dictionary definition such as the following might be helpful: "The

totality of socially transmitted behavior patterns, arts, beliefs,
institutions, and all other products of human work and thought
characteristic of a community or population.” The American
Heritage Dictionary, New College Edition, at 321. The term "way of
life"™ is included to emphasize the broadness of culture and also to
require ongoing subsistence hunting and fishing. Having hunting
and fishing enshrined in the culture of a community will not be
sufficient without an ongoing actual dependence on fish and game.

Dependence on subsistence must also be a principal characteristic
of the economy of the community or area.

Proposed AS 16.05.268(h):

Subsection (h) establishes the significance of the identification
of communities under subsecs. (f) and (g) . It establishes
presumptions in the law that direct and focus the management and
enforcement efforts at those areas of highest concern.

A person who Ilives in a subsec. (f) (1) aria 1is presumed to
individually qualify for subsistence hunting and fishing for the
subsistence, use area in which the person l.ives; no application or

signed statement need be submitted before subsistence hunting or
fishing. The presumption is not conclusive and can be challenged
by the state, but the person will be allowed to subsistence hunt
and fish in the subsistence area in which they live unless and
until the state demonstrates, by clear and convincing evidence,
that the person is not qualified. Proof by clear and convincing
evidence is a civil evidentiary standard commonly used by the
courts, and is a higher standard than "preponderance of tne
evidence"™ but Ilower than the <criminal standard of "beyond a

reasonable doubt.” It is expected that many, if not most, clearly-
unqualified persons living in a subsec. (f) area will
voluntarily refrain from subsistence hunting or fishing, especially
as, in most areas of the state, there will be general, sport, and
personal use hunts and fisheries available for nonsubsistence
users. In those cases where clearly unqualified persons choose to
subsistence hunt or fish, the state will be able legally to take

steps to stop them.

A person living in a subsec. (f) (20 community who wishes t:
subsistence hunt or fish must first sign a statement, in a form t~
be supplied by the department, averring that the person meets the
individual qualification standards of subsec. (i) . Or.ce a person
signs such a statement, the person is rebuttably presumed to
qualify to subsistence hunt and fish in the subsistence use area in
which the person lives. This presumption can be rebutted by the



normal civil evidentiary standard of "proof by a preponderance of

the evidence.” It is anticipated that a work-sheet will be
furnished so that the person can satisfy himself or herself that
the person does, in fact, qualify. The person will be able to hunt

or fish upon signing the statement. Just as in signing a hunting
or fishing license, by signing the statement the person subjects
himself or herself to prosecution for unsworn falsification if the
statement of professed qualification is in fact false.

A person living in a subsec. (f)(3) area (a larger city or urban
area, or a smaller community that does not have a demonstrated
dependence on subsistence) must qualify to subsistence hunt and
fish under an application procedure. The burden of proof rests
upon the applicant. Such a person may not subsistence hunt or fish
untiJ tne person is certified, by the commissioner of fish ar.d
game, to be qualified. The procedures, point system, and criteria
for qualification are provided for in subsec. (i) .

This system of differing presumptions amounts to an administrative
scheme to focus the state's efforts to weed out unqualified users

onto those areas where most of the unqualified reside. Based on
the information collected by the Department of Fish and Game, use
of the three sets of standards will result in identifying

communities or areas with a large majority of residents that would
individually qualify as subsistence users under subsec. (f) (1);
communities with a majority of qualified subsistence users under
subsec. (f)(2), and communities with a very a small minority of
qualifying individuals under (f) (3j . Statutory findings based upon
this information are contained in sec. 1 of the bill.

It would be ver™ burdensome for the state to implement a statewide
application system. Under this statutory scheme, only residents cf
urban areas and nonsubsistence communities would be required t;
submit applications. Evidence collected by the Department cf Fisr.
and Game indicates that relatively few such people actually and

substantially rely on subsistence hunting and fishing. .Although
there are more people living in urban areas than in rural areas in
the state, it is 1improbable that a large percentage of wuroar
residents wiil apply for qualification to subsistence hunt and
fish, given past history. The department will have a "relatively"™
small number of applications to review and adjudicate. It is
anticipated that most of the applications will be filed in urban

centers, where department staff are concentrated.

On the other hand, if applications were required for these living
in subsec. (f)(1) communities, a very large majority would
undoubtedly apply, and a very large majority would undoubtedly
qualify, according to the department's information. The departmen:
would have to review and adjudicate thousands of applications
col.ecced from all over the state, to little effect. The same
would be true, to a lesser degree, in subsec. (f) (2) communities.
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The signed statement requirement should deter many unqualiiled
users in those communities.

The presumptions established in subsec. (h) are reasonable and have
a strong factual basis. The presumptions will not exclude any
person who qualifies as a subsistence user under subsec. (i) from
participating in subsistence fishing or hunting.

Proposed AS 16.05 .268 (i) :

This subsection sets out the criteria the Board of Fisheries and
Board of Game are to wuse in jointly setting up a system for
individual qualification. Although the language of this subsection
is itself fairly specific, the boards will have to adopt
regulations setting out procedures and establishing a weighted
point system based on criteria set out in this subsection.

Because the Department of Fish and Game is charged with
implementing the procedures and making the determinations of
individual qualification, this subsection directs the commissioner
of the Department of Fish and Game to make recommendations for the
procedures to be adopted by the boards.

Under the procedures and point system, an individual's
qualification to subsistence hunt and fish in a specific
subsistence use area will be determined. The statute does not
provide for qualification on a statewide basis; hunting and fishing
in one subsistence use area will not qualify the user t:
subsistence hunt and fish in another area. While it nay be
technically possible for a person to qualify in more than one
subsistence use area under this subsection, it is generally
contemplated that the vast majority of users wiil qualify for only
one area. The criteria are designed to protect wuse that has

concentrated in one area.

A.fter receiving the commissioner's recommendations, the boards

jointly will adopt regulations that will assign weights to the
points earned under the various criteria and will designate the
total number of points required to qualify. It is expected that
this threshold should be set at a number that wiil be likely to
match the characteristics of a large majority cf users living on
areas identified wunder (f) (1), a majority of wusers living on

communities identified under (f) (2), and a small minority of those
living in communities identified under (f) (3).

The statute contemplates that a person living in a subsec. tf> [e

community who wishes to subsistence hunt or fish will apply fo:
qualification, and the application will be evaluated by the
Department of Fish and Game. It is anticipated that a person

living in a subsec. (:) (2) community who wishes to subsistence ..un.c
or fish will be provided a form to use to calculate the person's



qualifications before signing the statement recruired under subsec.

(h) @ .

Most of the <criteria focus on a person's activities in the
preceding 12 months. The one-year period is a reasonable measure
because all fishing and hunting seasons are covered, and it is a
reasonable time period for gauging bona fide reliance, as opposed

to temporary ventures. The effect of the mandatory minimums in
subsec. (i) (1) - (4) is explained in the discussion on subsec. (j) .
Just meeting each of the minimums, however, will not give a person

enough points to qualify unless points are earned in the other
three categories. Alternatively, a person might qualify if he or

she just meets the minimum in one or two categories, bur
substantially exceeds the minimums in the others. The categories
in subsec. (i)(5) - (7) do not contain minimums; a person could
still qualify if he or she earns zero points in one or more of

these categories but has high numbers in the other categories. The
maximums in subsec. (i) (5) and (6) are included to Kkeep the
criteria meaningful and to prevent abuse of any one particular
criterion.

Under subsec. (i)(1), a person receives points for the pounds of
fish and game eaten by the user in the preceding 12 months. The
taking of that fish and game must have been noncommercial. Fish
and game taken in a subsistence use area other than the area for
which qualification is sought could be counted if the fish or game
was received as a gift or bartered for, but not if it was purchased
for money. Fish and game used for purposes other than personal
consumption by the applicant would not be counted, The mandatory
minimum of 125 pounds is a reasonable threshold for demonstranin:
actual and substantial reliance on fish and game.

The subsistence division cf me Deoartmer.t or r:sr. src

done extensive research on pounds of consumption of various w._o
resources. The average yearly per capita consumption of meat,
fish, and fowl in western states is 222 pounds. The average yearly
per capita consumption of meat, fish, and fowl by subsistence-
reliant users in Alaska in the past has been much higher, because
alternate protein sources such as milk and dairy products are not
as readily available, and subsistence users tend to consume fish
and game for caloric value as well.

The 125-pound minimum was selected as a threshold that would not
arbitrarily exclude subsistence-reliant users, but would provide a
meaningful filter. Consumption, in both the western states figures
and the division of subsistence research, is defined as ecu or
brought into the kitchen. Pounds of consumption should be measure :
similarly for the curocses of this statute.

Under subsec. (i)(2), a person receives points for the number
species from the subsistence use area for which quaiificaticn
sought that are consumed by the person. The taking of the fish

12



game must have been noncommercial, and the fish and game may not
have been purchased for money. Dependence on a wide variety of
fish and game species indicates a higher reliance on wild fish and
game to meet a wider spectrum of nutritional needs. The boards, by
regulation, jointly will set the mandatory minimum number of
species or groups of species that must be consumed, and may
consider regional diversity of species in setting the minimum. To
avoid situations where the number of species of an animal or fish
is so high that this criterion would become meaningless, the boards
are allowed to group some species together for the purposes of
determining points under the criterion. For example, the boards
may decide to group species in a manner such as the following:

all species of upland birds,
all species of water fowl,
— all species of fresh water fish,
all species of salmon,
all species of non-salmonsalt water fish,

— all species of .crab,
— all species of other marineinvertebrates,
— all species of small game,

— each individual species of big game, furbearers, or
marine mammals.

These are only possibilities; the boards are not required to make
such groupings.

Under subsec. (i) (3), a person earns points for the days spent
taking fish or game in the subsistence wuse area for which

qualification is sought. Points are also earned for days spent
processing that fish and game, although the processing, as opposed
to taking, need not take place in the subsistence use area. It is

not necessary that the person spend the entire day engaceo in
taking or processing for that day to count toward points, but at
least part of the day must be spent in those activities. The
mandatory minimum of 30 days engaged in taking or processing fish
or game is a reasonable indicator of actual and substantial
reliance on fish and game.

Under subsec. (i) (4), a person receives points for the nui.ioer cf
months during which he or she hunts or fishes in the subsistence

use area for which qualification 1is sought. This criterion s
intended to reward use that occurs throughout the year, as opposes
to use in only one or two forays. Year-round use ties in with a

wide diversity of use and tends to reflect a higher degree of
reliance on fish and game resources. The mandatory minimum of four
months is considered a basic threshold and could be easily net ny
a person hunting or fishing only once in each season cf the year.
There is no requirement that the hunting, fishing, or process mu
occur in any specific month.

13



Under subsec. (i) (5), a person earns points for the number of weeks
during which his or her work effort is principally directed toward
hunting and fishing activity, rather than other work such as
employment or other business activity. Work effort is to be
distinguished from the value of income received during the week.
It is not necessary that the market value of fish or game taken be
higher than cash income received during the week; it is necessary
that the wuser exert more effort on harvesting fish and game
resources than on pursuing any other work effort.

Under subsec. (i)(6), a person scores points for the number of
households with which he or she shares, or from which he or she
receives, fish or game. The taking of the fish and game must have
been noncommercial, and the fish and game may not have been
purchased for money. This criterion recognizes that a person may
well rely on the fish and game he or she takes to meet family and
social obligations. The reliance of the person and those who
receive the shared resources should be recognized and protected.
The 19-household maximum is designed to prevent abuse of this
criterion through minimal sharing with many households.

Under subsec. (i) (7), a person will score a set number of points if
all of the fish and game taken by that person comes from the
subsistence wuse area for which qualification is sought. This

criterion indicates whether the person has a higher degree of
reliance on fish and game in that area than does a person who
relies on fish and game from other areas of the state as well.

Proposed AS 16.05.258yf):

The <criteria in subsecs. (i)(l) - (i) (4 set cut mandat::
minimums. Subsection (j) specifies that ail of those minimums

be met in order for a cerson to meet the requirements
qualification to subsistence hunt and fish in a parti:
subsistence wuse area. Failure to meet any one of the mini
disqualifies the person, regardless of the number cf points that
might be earned in other categories. The minimums are considered
to be so basic that anyone who does not meet them could not have
the actual and substantial reliance on subsistence hunting arc
fishing protected by this proposed statute.

Proposed AS 16.05.258 1Ik) :

Subsection (k) authorizes the boards to develop the procedures am
any forms in such a way as to ensure that hunting ano fisnm
activity used to satisfy the criteria of subsec. (i) was legs.,
noncommercial, and efficient and economical. This dees net rule
out a person's ability to count activity that involves airplane
travel to reach the subsistence use area for which qualification is
sought, or that involves use of specific types of gear such as roc
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and reel for fishing, if the use is efficient and economical. It
does mean that the boards may include questions on an application
form which will exclude certain methods or means for certain
species, because of the clear inefficiency. Questions may also
exclude activity involving certain types of travel and equipment
that clearly show reliance is not efficient or economical.

If hospitalization during the relevant time period has prevented a
person from meeting the qualification requirements of subsec. (i),
or if military service or full-term attendance at an educational
institution outside the subsistence use area for which
qualification is sought has made it impossible to meet the
criteria, the person may rely on activity during the 12 months
immediately preceding the hospitalisation or absence.

Proposed AS 16.05.268(1) :

The department's regulations are to provide for an expedited..review
procedure, most likely by way of an appeal to the commissioner for
a decision within 30 days, for persons who have been denied
qualification. If the commissioner affirms the original denial,
the decision would be final for the department and the person could
appeal to the superior court under the Alaska Rules of Appellate

Procedure. This subsection contemplates that the person will be
given a meaningful opportunity to present relevant evidence
supporting qualification. It does not require an adjudication of

individual qualification under the Administrative Procedure Act
(AS 44.62), which applies only to Department of Fish and Game
functions relating to the protection of fish habitat under
AS 16.05.870. (See AS 44 .62.330(a) (18)).

Proposed AS 16.05.263(m):

Subsection (1) provides that fish stocks and game populations that
are not identified as subsistence stocks and populations wunder
subsec. (a) may be harvested only under nonsubsistence regulations.
This subsection would apply to all fish stocks and game populations
in areas identified by the boards under subsec. (f) (3), as well as
fish stocks and game populations in subsec. (f) (1) and (f) (2) areas
which are not identified by the boards wunder subsec. (a) as
subsistence stock and populations.

Proposed AS 16.05.268 (n):

Subsection (n) is similar to existing AS 16.C5.25S (f), but it auur
a reference to ail the major regulatory tools available to the
3oara of Fisheries wunder AS 15.05.251 and to the Board cf Game
under AS 16.05.255. Existing AS 15.05.258(f) specifically lusts
only "seasons, catch or bag limits, and methods and means.” The
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language of proposed subsec. (n) clarifies that the boards may also
use marking and identification requirements, quotas, harvest
levels, and sex, age and size limitations in regulating
subsistence. The reference to wanton waste statutes is identical
to the existing statute.

Proposed AS 16.05.268(0) :
Paragraph (1):

The lack of a definition of "reasonable opportunity” has been a
continuing source of controversy in the administration of
subsistence law under existing AS 16.05.258. The new definition in
subsec. (0) (1), in connection with new AS 16.05.268(b), establishes
the legal standard for the boards in adopting fish and game
regulations to provide a preference for subsistence uses.

The Board of Fisheries and Board of Game are composed of
individuals who are picked in part because they are particularly
knowledgeable in matters relating to fish and game. When they make
their decisions, they wusually have the benefit of testimony and
advice from the local and regional advisory boards, the Department
of Fish and Game, and the public. This provision allows them to
apply that knowledge to make good management decisions.

The standard of a "normally diligent participant” is used to
clarify that the boards do not have to tailor hunts or fisheries to
satisfy the requirements of inefficient users. This concept ties
back to the terms of "efficiency and economy of effort, cost, ar.d
transportation” expressed in subsec. (k) and inherent in
subsistence hunting and fishing. The hunting or fishing permitted
by the board should provide a normally diligent hunter or fisher
with a "reasonable expectation of success,” but the language goes
on to explain that there is no guarantee cf taking fish or game,
the conditions of the hunt or fishery, or taking all that the user
wants or even needs. These qualifications may seem seif-evicert,
but clarity is needed to avoid contrary court interpretations.

The boards are required to make findings when they make reasonable
opportunity determinations. These findings need not be in writing,
but should be evident on the record of the proceedings of each

board. In making its findings, a board considers the factors
listed in subsec. (0) (1) (3) . These are the factors believed to be
important in providing a reasonable opportunity. The criteria

listed in subsec. (0)(1)(3)(iii) are not intended to require the
boards to match any historic use. While it is expected that the
boards will provide hunts and fisheries that correspond generally
with customary and traditional seasons and harvest levels, a* lor.:
as the season is long enough to provide a normally diligent hunt-:
or fisher with a reasonable chance of success, it need not last the
entire season of the year. For example, if data shows that hunts
have historically occurred both in the fall and winter, with at
least a few animals taken in every month, the beard is net required
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to keep the season open during all fall and winter months. A hunt
of reasonable duration during the fall and another nunt of
reasonable duration during the winter would generally be
sufficient.

Competition from other subsistence and nonsubsistence users is
listed as a factor in subsec. (0) (1) (B) (v) . This provision is
included to allow the board to create seasons separate from general
or sport seasons if necessary to provide a reasonable opportunity
for subsistence users. Competition for subsistence users might be
a reason to lengthen a season or structure it in such a way as to
spread the hunting or fishing effort out over time or place.

Paragraph (2):

This paragraph provides a definition of the term "preceding 12
months,” which is wused in the qualification criteria in subsec.

(i) .

Sections 3 and 4:

These sections set out the definitions of subsistence fishing and
hunting. Both existing definitions are amended to delete
"domiciled in a rural area of the state, " consistent with the
ruling by the Alaska Supreme Court in McDowell.

The use of the terms "qualified resident”™ and "in accordance with
AS 16.05.268 and regulations adopted under that statute”™ are to
clarify that subsistence taking 1is authorized only wunder state
regulations. The subsistence statutes do net of themselves
authorize any hunting or fishing. They authorize and guide the
boards' actions in providing for subsistence hunts and fisheries.
Hunting or fishing may occur only in accordance with those board
regulations. This language reaffirms the intent cf existing
AS 15.05.259 and the holding in State v. Eluska, 724 ?.2d 514
(Alaska 1986) that subsistence not be used as a defense to hunt

contrary to regulations. This Dbill does not create individual
rights to hunt'or fish absent regulation. It is not intended that
any cf the provisions of this bill be used as a defense in a
criminal prosecution for taking fish or game. A person who is

dissatisfied with a board regulation should submit a proposal to
the apDropriate board, or may challenge the regulation under
AS 44.62.300.

In 1986, the legislature extensively debated and rejected the ices
of use of rod and reel as a means of subsistence fishing. Section
3 of the bill includes that distinction.
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Section 5:

The existing definition of "subsistence” has been amended in this
section in part to comply with the Alaska Supreme Court's ruling in
McDowell deleting the rural criteria: "subsistence use area"™ has
been substituted for "rural area."” The terms "fish and game" have
been substituted for "wild renewable resources™ because this bill
does not purport to allocate other renewable resources.

"Shelter,” "fuel,” and "tools" have been deleted because, while
other wild renewable resources are used for such purposes, this
legislation only regulates uses of wild fish and game.

The language has also been changed to clarify that, while sharing
is unrestricted, barter and customary trade may be for only a
portion of fish and game that has been harvested primarily for
personal family consumption. This language, along with the
statutory definition of "customary trade,” is included to emphasize
that customary trade and barter are not to be used to commercial
fish or hunt under the guise of subsistence.

Section 6:

This section adds the following new definitions to existing
AS 16.05.940:

Customary and traditional: The intent of this definition is that
any stock or population that is presently used for subsistence be
classified as such, but classification not occur just because there
have been incidental or random takes for subsistence at some time
in the past. Application of the factual information about stocks
and populations to this statutory definition is to be a judgment
call bv the boards, reiving on their exoerience and expertise.

Tor example, if there is a caribou herd whose

sometimes brings the animals within range cf a village arc

in the village harvest the animals every time the herd c

range, that is a consistent and continuing pattern,

temporary break in harvest caused by circumstances beyond the
users' control (such as regulations temporarily prohibiting harvest
to protect sustained yield) would not automatically disqualify the
stock or population from classification for subsistence.

The boards have previously used the concept of multi-generattonal
use in establishing which stocks and populations are subject to
subsistence use. The standard dictionary definition of the lenctn
of one generation is 3G years.

Customary trace: Customary trade is noncommercial. It includes
only sales for minimal amounts of money, as restricted by the
boards. This definition should eliminate the possibility tr.at

commercial fishing or hunting could occur wunder the cutse of
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subsistence. No sales to commercial processors, wholesalers, or
retailers are allowed at all, nor are sales that result in the fish
or game being delivered to such enterprises. Sales of small
amounts of game and fish to other subsistence users, neighbors, or
other consumers may be allowed by the boards. This definition
intentionally corrects the misinterpretation of this section oy
several federal district court criminal cases and the Ninth Circuit
Court of Appeals decision in United States v. Alexander, 938 F.2d
942 (9th Circuit, 1991) .

Customary trade is allowed only on a portion of subsistence harvest
that has been taken primarily for personal or family consumption
rather than sale. This is consistent with the definition of
"subsistence” wuses both in this bill and existing state law.

Trapping of furs and furbearers 1is recognized as wunique under
existing statutes and regulations. The terms of this definition do
not purport to regulate the sale of furs or furbearers.

Sustained yield: No use of Alaska's wild fish and game, whether it
be commercial, sport., personal use, or subsistence, may violate the
principle of sustained vyield. Article VIII, sec. 4, of Alaska's
Constitution, requires that the state's replenishable resources be
utilized, developed, and maintained on the sustained use principle,
subject to preferences among beneficial uses. The constitutional
convention purposely left the definition of sustained yield to the
legislature.

In this definition, "utilization, development, and maintenance,"
and "beneficial uses"™ are from the constitution. "Self-
perpetuating” is the essence of sustained yield. "Healthy" and

"naturally occurring” are federal terms, included sc the federal
government cannot assert that "sustained yield"” is a lower stancarn
than the federal terms.

The constitutional convention was very clear that management to
intentionally increase or decrease the size of a specific stock or
population is part of sustained yield. The definition allows for
such management. This definition is included to clarify that the
boards have authority to regulate for growth cf fish stocks and
game populations and are not required to allow for maximum harvest
as soon as a stock or population can be steadily maintained at
minimal levels.

For example, only five animals might be available each year from a
caribou herd without decreasing the overall stce of the herd, cut
by restricting the harvest for several years the sice of the here
and the allowable annual take could be substantially increased.
Conversely, a caribou herd might have crown too large and oe
overgrazing its range. 3ased on the biologic advice of the
Department of Fish and Game, the board could allow a harvest level
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that would intentionally reduce the size of the herd while being
consistent with the principle of sustained yield.

Section 7:
(Repealers)

AS 16.05.258 is the existing state subsistence law, which this bill
replaces. AS 16.05.940(26) contains the definition of "rural area”
that was effectively invalidated by the McDowell decision.

Sections 8, 9, 11, and 12:

These four sections deal with the transition between the r.ew
subsistence law and the old law. These sections recognize that the
boards cannot immediately implement the provisions of this bill.
While it is required that all regulations the boards adopt after
June 1, 2992 must be consistent with the new law, there are many
existing hunts and fisheries that can stirl occur while the boards
are reviewing and updating the regulations that govern those hunts

and fisheries. Many existing determinations of the boards car. be
used by the boards and the department in the implementation of this
bill. The boards now operate on cycles that cover all the species

in every area of the state every two or three years.

Section 10:

This section provides for a formal review process of the r.ew
subsistence law.
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This report presents a preliminary listing of Alaska communities and areas
grouped mtc the three types of communities and areas described in the Governor's
subsistence bill. The report is designed to illustrate how this part of the bill might be
implemented by the Boards of Fisheries and Game.

Three Types of Communities and Areas

The Governor’s subsistence bill describes three types of communities and areas:

(e)(1) areas where the human population of each community is less than 2,500
and where dependence upon subsistence is a principal characteristic of the
economy, culture, and way of life of the area, and that are not part of an urban
area.

(e)(2) communities where the human population is 2,500 to 7,000 and where
dependence upon subsistence is a principal characteristic of the economy,
culture, and. way of life of the community, and that are not pan of an urban
area.

(e)(3) communities or uroan areas where the human population is 7,000 or
greater or areas or communities where dependence upon subsistence is not a
principal characteristic of the economy, culture, and way of life of the area or
community.

The subsistence bill states that the Boards of Fisheries and Game "shall by regulation.,
jointly identify and delineate areas of the state, utilizing game management unit,
ponion of game management unit, or community", placing them into each of the three
categories.

To piace areas and communities into the three categories, the Boards of
Fisheries and Game will consider information about population size and "the relative
importance of subsistence compared to the totality of the following socio-economic
characteristics of the area:

(1) the social and economic structure:

(2) the stability of the economy;

(3) the extent of employment tor wages and kinds of wage jobs including full-
time, part-time, temporary and seasonal employment;

(4) the amount and distribution of cash income among residents;

(5) the cost and availability of goods and services to residents;

(6) the variety of fish and wildlife species utilized by residents;

(7) the seasonal cycle of economic activity;

(8) the percentage of residents participating in hunting and fishing activities or
using wild resources;

ALASKA COMMUNITIES BY TYPE OF
COMMUNITY



(9) the harvest levels of fish and game by residents;

(10) the cultural, social, and economic values associated with the taking and use
of fish and game;

(11) the geographic areas where residents hunt and fish;

(.12) the extent of sharing and exchange of fish and game by area residents;

(13) additional similar factors the boards establish in regulation to be relevant to
their determinations under this subsection."

While the exact end results of the Boards' future classifications under these
procedures cannot be predicted, one can anticipate within some level of confidence
which categories most Alaska communities will probably be placed by the Boards.
This is because the Boards went through a similar procedure under the state's previous
subsistence statute in 1986. At that time, they categorized communities and areas as to
whether the use of wild resources was a principal characteristic of the economy of the
community or area. Using the 1986 Board findings and making some assumptions with
additional updated information, one can make an educated guess about a preliminary
listing of communities within each group.

Assumptions for the Preliminary Listing

There are several assumptions that were followed to compile the following
listing.

1. Group 1 communities are assumed to be those communities with 1990
populations less than 2,500 people, and in which the use of wild resources was a
principal characteristic of the economy as determined by the Boards in 1986.
with a-few exceptions identified in Group 3 below.

2. Group 2 communities are assumed to be those communities with 1990
populations between 2,500 and 7,000 people, and in which the use of wild
resources was a principal characteristic of the economy as determined by the
Boards in 1986.

3. Group 3 communities are assumed to be communities or areas with 1990
populations greater than 7,000 people, or areas where wild resource use was not
a principal characteristic of the economy as determined by the Boards in 1986.
Some exceptions to the above are certain small places (logging camps, mining
settlements, ana military settlements) which the Boards may determine to be in
Group 3, which the Boards classified as subsistence communities in 1986.

The 1990 federal census was used for population numbers. The populations of
rive areas were aggregated into single units for the purpose of the listing:

1. The road-connected area of the Kenai Peninsula (except that the Seward area
was considered a separate entity).

2. The road-connected area of the Kodiak City area.
3. The Ketchikan Borough.
4. The road-connected area of the Matanuska-Susitna Borough.

5. The road-connected area of the Fairbanks North Star Borough.



The Preliminary Listing

Based on the assumptions above, the preliminary listing of communities and
areas are presented in Tables 1, 2, and 3. As can be seen, of 297 communities and
areas, 257 are in Group 1, 7 are in Group 2, and 33 are in Group 3. Of 550,311 state
residents in 1990, 66,798 (12.1 percent) are in Group 1, 23,292 (4.2 percent) are in
Group 2, and 460,221 (83.6 percent) are in Group 3 (Table 4). Of the state's 85,964
Alaska Natives, 42,313 (49.2 percent) are in Group 1, 9,948 (11.6 percent) are in
Group 2, and 33,703 (39.2 percent) are in Group 3 (Table 4). Of the state's 464,347
non-Native population, 24,485 (5.3 percent) are in Group 1, 13,344 (2.9 percent) are
in Group 2, and 426,518 (91.9 percent) are in Group 3 (Table 4). A few comments
can be made about each group.

There are 257 communities in Group 1 with a population of 66,798 people
(12.1 percent of the state's population) (Table 1). Of this population, 42,313 (66.3
percent) were Alaska Natives and 24,485 people (36.7 percent) where non-Natives
(Table 4). There are three communities in Group 1 whose populations are approaching
Group 2: Dillingham (2,017), the Haines area (2,117), and Wrangell (2,479).

There are seven communities in Group 2: Cordova (2,579 people), Kotzebue
(2,751), Unalaska (3,089), Petersburg (3,230), Barrow (3,469), Nome (3,500), and
Bethel (4,674) (Table 2). These mid-sized places had a combined population of 23,292
people in 1990 (4.2 percent of the state's population). Of this populstion, 9,948 (42.7
percent) were Alaska Natives and 13,344 (47.3 percent) were non-Natives (Table 4).

About 460,221 people were in Group 3 communities and areas (83.6 percent of
the state's population) (Tables 3 and 4). Areas with populations greater than 7,000
people include the Anchorage Borough (226,338 people), the Fairbanks North Star
Borough (77,720), the Matanuska-Susitna area (39,415), the Kenai Peninsula area
(36,651), the Juneau Borough (26,751), the Ketchikan area (13,828), the Kodiak City
area (12,230), and Sitka (8,588). There are 21 communities with populations less than
2.500 which were tentatively placed in Group 3 because it was thought that the Board
might not consider subsistence to be a principal component of the economy, culture,
and way of life. These places primarily are logging camps, mining settlements, and
military settlements (Table 3). Of the Group 3 population. 33,703 (7.3 percent) are
Alaska Natives and 426.518 (92.7 percent) are non-Natives (Table 4).



TABLE 1

PRELIMINARY LISTING OF COMMUNITIES AND AREAS IN GROUP 1
(<2,500 PEOPLE AND WHERE DEPENDENCE UPON SUBSISTENCE
IS A PRINCIPAL CHARACTERISTIC OF THE ECONOMY. CULTURE,

AND WAY OF LIFE, AND NOT PART OF AN URBAN AREA)

1990  Porcont , Od Rural

Ploco Name_ . Population Notive Region StatU3
Bnlanco of Bristol Bay Census Amo 3 10000  Soulhwo3] Rural
Portage Creek S 60.00  Southwest Rurol
Solomon 6  100.00 Arctic Rural
Ugoshik 7 85.70  Southwest Rural
%gluncn , 8 62.50 Arctic Rural
lance of lowor Kuskokwim Consua 10 40.00 Wostaorn Rurol
Tolida , il 90.90 Interior Rural
Balonco of Barrow-Point Consus 13 1.70 Arctic Rurol
Balance of Wade Hampton Consus Sub 17 70.60 Wostern Rural
Balonco of Angoon Consus Sub-Areo 19 0.00  Southeast Rural
Balance of Outar Ketchikan Census Su JAl 950  Southeost Rurol
Gakono 25 0.00 Southcentral Rural
McCarthy 25 4.00 Southcentral Rural
Port Cloronco 26 000 Arctic Rural
30 0.00 Southcentral Rural

Paxson-Sourdough 30 0.00 Southcentral Rural
Alatna , 3l 93.60 Interior Rurd
Balance of Lake and Poninsula Borough 3l 16.10  Southwest Rurdl
| ake Minchumino 32 18.80 Interior Rural
Balance of Dillingham Consus Aroa 32 3125 Southwost Rura)
QiugIg 33 78.80  Southwpsi Rural
Evansville 33 57.60 Inteiior Rurdl
Se 33 15.20 Interior Rural
Eagle Village 35 80.00 Interior Rurdl
NiKolski 3H 82.85  Southwest Rural
Ivanof Bey 35 9430  Southwast Rura)
Battles K0 22.20 Interior Rural
Moyers Chuck 37 1080 Southeast Rural
Mendaltno 37 540 Southcentral Rural
Takotno 3B 4470 Interior Rural
3B 0.00 Southcentral Rural

To-sma 3B 18.40 Southcentral Rural
Point Bokor 39 0.00  Southeast Rural
Jirch Creek 42 90.50 Interior Rurd
Pedro Bay 42 90.50  Southwest Rural
Lime Villago 42 95.24 Wostern Rural
Annotto 43 16.30  Southeost Rural
Heu,lhl Lake 47 85.10 Interior Rural
Chitino_ 49 46.90 Southcentral Rural
Stony River 51 88.24 Western Rural
Contiol . 52 1.90 Interior Rural
Roa Devil 53 50.94 Western Rural
Chignik Lagoon 53 56.60  Southwest Rural
Pilot Point 53 84.90  Southwest Rural
Hughes o4 92.60 Interior Rural
Kasaan 54 53.70  Southeast Rural
Port Alsworth 55 1.30  Southwosl Rural
Balance of McGrath-Holy Cross Consus 56 10.70 Interior Rural
Ferry 56 1250 Interior Rurdl
Ellir Cove 57 130  Southeast Rural
Oscarville 57 91.22 Western Rurji
Clark's Point 50 38.30 Southwes} Rurd
Chistochino , 60 51.70 Southcentral Rural
Game Creek Census Designated Ploco 6l 0.00  Southoost Rural
Port Protection 62 160  Southeast Rutal
Sana 63 6.40 Southcentral Rural
Plannum o4 92.13 Western Rural
Twin Hills 66 82.40  Southwest Rural




TABLE 1

PRELIMINARY LISTING OP COMMUNITIES AND AREAS IN GRC. UP 1
K2.500 PEOPLE AND WHERE DEPENDENCE UPON SUBSISTENCE
IS A PRINCIPAL CHARACTERISTIC OF THE ECONOMY, CULTURE,
AND WAY OF LIFE, AND NOT PART OF AN URBAN AREA)

1990 Percont

Ploco Name lotion Native Region
False PoSs 68 76.4?  Southwost
Ram 68 94.10 Interior
Kobuk 69 89.90 Arctic
Chiniok , 69 580  Southwaost
Bottlos/Evonsvillo 69 39.10 [ntorjor
Dot Lake . 70 54.29 Interior
Balance of Aniok Consus Sub-Aroo 71 63.38 Western
Karluk 71 91.50  Southwost
Circlo 73 86.30 Interior
Whale Pass 75 2.10  Southoost
Ekwok I 87.00  Southwost
Akhiok 1 93.50  Southwost
Anvik 82 91.50 Intorior
Nelson Lagoon 83 80.72 _ Southwest
Skwentns 85 1.20 Southcentral
Edna Bay ) 0.00  Southeast
Bjlance of Prince William Sound Consu 36 0.00  Southcentral
Tallin 87 95.40 Interior
Balanoe of WrangeII Consus Sub-Area 87 1150  Southeast
Northway Junction 83 70.50 Intorior
Cholkyitsik 20 92.20 Interior
BalanCe of Yukon Fots Census Sub-Ar a 38.50 Interior
Balance of Nome Census Area 82 46.74 Arctic
liamna 4 65.90 _ Southwest
nego Boy 94 69.20  Southcontral
Tonakée Spfings % 960  Southeast
Arctic Village 9% 93.80 Interior
Montosta Lako % 72.90 Southcentral
Manlo%/ Hot Spnngs % 14.60 Interior
bnluk 97 89.69 Western
Atka 93 92.35  Southwest
Hyder 9 100  Southeast
Lignite 9 0.00 Interior
Stevans Village 102 91.20 nter] smm
Beaver 103 95.20 Interior
Gulkono 103 59.20 Southcentral
Lovelock 105 32.90  Southwest
Sloetmute 106 36.79 Wostern
Crooked Creek 106 90.56 Western
Tanecross 106 94.30 Interior
Dry Creek 106 0.00 Interior
Pemyille 108 9440  Southwest
Nikolai 109 38.90 Interior
Sheldon Point 109 92.70 Western
Hollis n1 2.10  Southeast
Northway Village 113 94.70 Interior
Port Alexander 119 250  Southeast
Port Heidon 119 7230  Southwest
Tatitlek _ 119 36.60 Southcentral
Balance of Northwest Arctic Borough 122 57.20 Arctic
Ik 122 7050  Southwest
orthwoy 123 64.20 Interior
Koyukuk 126 97.60 Intorior
Golovin 127 92.90 Arctic
Klukwon 129 S0  Southeast
Chigmk Lako 133 9130 Southwest
Pitka's Point 135 95.60 Western

South Naknek 136 79.40  Southwest




TABLE 1

PRELIMINARY LISTING OF COMMUNITIES AND AREAS IN GROUP 1
(<2,500 PEOPLE AND WHERE DEPENDENCE UPON SUBSISTENCE
IS A PRINCIPAL CHARACTERISTIC OF THE ECONOMY, CULTURE,
AND WAY OF LIFE, AND NOT PART OF AN URBAN AREA)

1990  Parcont
Pinca Nomo Population Native Region
e 4 60
nt Georoo . outhwos
Point La 139 81.30 Arctic
Shogolu 139 94.90 Interior
Chicl oloon 145 6.20 Southcentral
Larsen Boy W 84.40  Southwest
Cantwall 22.50 Intorior
Cold Boy 143 540  Southwest
Kokhonok 152 90.10  Southwost
Nightmuto 153 95.42 Wostom
Tyon, 14 92.20 Southcentral
erng 157 94.30 Arctic
English Boy 153 91.10 - Southcontrul
Nowhelen 160 94.40  Southwest
Wales 161 88.90 Arctic
Copparwlla 163 26.40  Southcentral
Port Graham 166 90.40 Southcentral
a 168 3.00 Interior
170 74.10 Interior
AIIa okot/Alotno 170 94.10 Interior
McKmIe Pork Villnga 171 2.90 Interior
Nf)per Olskag 172 84.88 Wostorn
177 99.44 Western
Nondo! ton 178 89.30  Southwest
Diomede 178 93.80 Arctic
Shaktoollk 178 94.40 Arctic
White Mountain 180 87.80 Arctic
Koliganok 181 96.10  Southwest
\Vonetie 182 93.90 Interior
Aloknagik 185 83.20  Southwest
Coffman Cove 186 690  Southeast
Chignik Boy 183 4520  Southwest
Brevig Mission 198 92.40 Arctic
Huslia 207 90.30 Interior
Newtok 207 93.24 Western
CGrayling 208 93.30 Interior
CuZinkie 209 85.20  Southwest
Atoasuk 216 93.10 Arctic
Minto 218 97.30 Interior
Port Lions 222 67.60  Southwest
Pelican [n 2930  Southoast
Shungnak 223 94.60 Arctic
Kaktovik " 24 84.40 Arctic
Bajonco of Petersburg Census Sub-Are 225 0.00  Southeast
Toller 230 91.3 Arctic
Eg?/uk 231 94.30 Arctic
240 92.50 Intorior
Goodnews Bay 241 95.35 Western
Russian Mission 246 94.70 Western
Balance of Aleutions East Borough 247 91.09 Southwost
Tazlina 247 23.10 Southcentral
254 95.67 Western
Atmautluok 258 96.39 Western
Gustavus 258 390  Southeast
Anaktuvuk Pass 259 84.90 Arctic
Him 264 91.70 Arctic
Marshall IFortuna Ledge) 213 92.170 Western
Holy Cross 207 93.50 Interior




TABLE 1

PRELIMINARY LISTING OF COMMUNITIES AND AREAS IN GROUP 1
(<2,500 PEOPLE AND WHERE DEPENDENCE UPON SUBSISTENCE
IS A PRINCIPAL CHARACTERISTIC OF THE ECONOMY, CULTURE,
AND WAY OF LIFE, AND NOT PART OF AN URBAN AREA)

1990  Porceni , Od Rural

Ploco Nomo Population Native Rogion Status
KW|%;_||I|ngok 218 94.96 Wostorn Rurul
284 88,70  Southwest Rural

285 97.19 Wostorn Rurdl

Lowor Kalskag 291 98.28 Wostern Rurdl
KoncT; %ﬁnek 294 97.28 Wostern Rural
Snint Michool 295 91.20 Arctic Rurol
Tuntutuliok 300 96.66 Western Rurdl
Amblor _ Al 89.70 Arctic Rural
Balonco of Hoonoh-Yokuiot Census Su 31 1540  Southeast Rural
Tununok 316 96.20 Wostorn Rural
Seldovia 316 15.20 Southcentral Rural
Kivoline 317 97.50 Arctic Rural
Nopokiok 318 94.34 Western Rural
Bucklend 318 94.90 Arctic Rurdl
Chofornok 320 97.50 Western Rural
Nppaskick . 328 94.82 Western Rurdl
Nootok 333 96.70 Arctic Rurdl
Scommon Bov 343 96.50 Wostern Rurol
Tenons 345 78.30 Interior Rural
Nuigsut 354 92.70 Arctic Rural
Tuluksok 358 95.53 Western Rurdl
Nuloto 359 96.90 Interior Rural
Nunopltchuk 378 97.09 Wostorn Rural
Hy oburg 384 8910  Southeast Rural
385 93.50 Arctic Rural

Monokotok 385 95.60  Southwest Rurdl
New StuyohoV 391 9590  Southwest Rural
Nenona 393 47.30 Interior Rurd
Stebhins 400 94.80 Arctic Rurdl
Toksook Bay 420 95.48 \Westen Rural
Kenn Lake 423 9.70 Southcentral Rurdl
? 425 95.29 Western Rural
Saint Marys (Andrealskyl 441 82.90 Western Rural
Balance of Prmeo of Wales Census Sub 442 00  Southeast Rural
Copper Center 449 34.50 Southcentral Rurd
Glennallen 451 5.70  Southcentral Rurg|
King Cove 451 39.25  Southwest Rural
ShisShmaref 456 94.50 Arctic Rurd
Kotllk_ . 461 96.90 Western Rurd
Pilot Station 463 95.00 Western Rural
Kipnuk 470 97.45 Western Rurdl
Akiacnok 483 95.03 Western Rural
Healy 437 140 Interior Rural
Wainwright 492 94.30 Arctic Rurdl
%Jlmnog ok 501 93.31 \Western Rural
ance of Copper River Census Sub-A 504 0.90 Southcentral Rural
Savoonga 519 95.20 Arctic Rural
Gambel 525 % 70 Arctic Rural
McGrath 523 4590 Interior Rural
Noorvik 531 93.9 Arctic Rurdl
Yakutat 534 55.10  Southeast Rural
Aniak 540 70.74 Western Rural
Alakanuk 544 95.30 Western Rinl
Kwethluk 558 96.42 Westemn Rirdl
Thome Bay 559 120 Southeast Rof.il
Naknek 575 4100  Southwest Rurdl
Fort Yukon 580 95 00 nterior Rurdl

Balanoe of Koyukuk-Middle Yukon Cen 589 1160 Interior Rutl



TABLE 1

PRELIMINARY LISTING OF COMMUNITIES AND AREAS IN GROUP 1
(<2,5CG PEOPLE AND WHERE DEPENDu. ,E UPON SUBSISTENCE
IS A PRINCIPAL CHARACTERISTIC OF THE ECONOMY. CULTURE.
AND WAY OF LIFE. AND NOT PART OF AN URBAN AREA)

1990  Porcont , Old Rural
Place Nome Population Native Rapion Status
Akuton 539 1358  Southwest Rurdl
Selawik 596 95.50 Arctic Rurol
Chevsk 598 92.90 Wostern Rural
Togiak 613 87.30  Southwest Rural
Anderson 628 3.70 [nterior Rural
Angoon 638 82.30  Southeost Rural
Point HoEo 639 91.90 Arctic Rural
Emmono! 642 92.10 Western Rural
Mountain Villoye 674 91.10 Western Rural
Skogw 692 550  Southeast RUrol
King” Saimon 69 1550  Southwest Rural
Kake 700 71340  Southeast Rurdl
Unalakleet 714 81.80 Arctic Rural
Klawock 122 5430  Southeost Rural
Saint Paul 163 66.05  Southwest Rural
Hoonah 195 67.20  Southeast Rural
Galena 833 450 Interior Rural
Hooper Bay 845 95.90 Wostern Rurdl
Sand Point 878 4931  Southwest Rurdl
Tok 935 12.50 Interior Rural
Crallg 1260 22.90  Southeast Rural
Metlakatla 142C 82.90  Southeast Rurdl
Dillingham 2017 55.80  Southwest Rural
Hainés Area 2117 13.2  Southeast ¢ Rural

Wrangell 2479 2000  Southeast Rural



TABLE 2

PRELIMINARY LISTING OF COMMUNITIES AND AREAS IN GROUP 2
(2.500-7,000 PEOPLE AND WHERE DEPENDENCE UPON SUBSISTENCE
IS A PRINCIPAL CHARACTERISTIC OF THE ECONOMY. CULTURE,
AND WAY OF LIFE. AND NOT PART OF AN URBAN AREA)

1990  Porcent _ Od Rural
Placo Nomo Population Native jon Status
Cordova Aroo 2579 10.52 Southcentral Rurol
Kotzeb ' 2751 75.10 Arctic Rural
Uneloskd 3089 8.38  Southwost Rural
Petersburg 3230 10.10  Southeast Rura)
Barrow 3469 63.90 Arctic Rural
Nome 3500 52.10 Arctic Rural

Bethel 4674 63.89 Wostern Rural



TABLE 3

PRELIMINARY LISTING OF COMMUNITIES AND AREAS IN GROUP 3
07,000 PEOPLE OR WHERE DEPENDENCE UPON SUBSISTENCE

IS NOT A PRINCIPAL CHARACTERISTIC OF THE ECONOMY,
CULTURE. AND WAY OF LIFE)

1990  Percent _ Od Rura
Ploco Nomo Population Native Region Status
Amchilko 25 g.06  Southwost Rural
Doodhorso 20 11.50 Arctic Rural
Alcan 2( 0.00 Intorjor Rural
C|rcle Hoi Springs Station 29 0.00 Interior Rural
Port Alico 30 6.70  Southeast Rural
Balonco of Aleutians West Canaua Aro 3 20.00  Southwest Rural
Prudhoo Bay 47 8.50 Arctic Urhan
rah 3/ 57 350  Southaost Rurdl
Froshwator Ba 63 1030  Southeast Rurdl
Saint John's Harbor 69 150  Southeast Rural
Naukoti Ba ){D 3 110  Southeast Rural
Balance of Prudhoo Bay-Kaktovik Cons 101 8.90 Arctic Rural
wan Boy 133 6.80  Southeast Rurdl
PoIk InIet 135 1330  Southeast Rural
L.aBouchoro Boy 149 130  Southeost Rural
Cube Covo 156 580  Southeast Rural
Whitostonn Logging Camp 164 370 Southeast Rural
Hobart Bay 187 640  Southeast Rurdl
Lon Island 198 450  Southeast Rural
Whittie 243 12.40 Southcentral Urban
Shemya Sta1|on Census Designated Pla 064 0.45  Southwest Rural
Soward Ar 3357 13.89 Southcentral Urban
Delta Area 4008 2.79 Interior Urban
Valdez 4068 5.90 Southcentral Urban
Adak Stat|on 4633 120  Southwost Rurdl
Sitka 8588 2090  Southeast Rural
Kodiak City Areo 12230 1045 Southwest ral
Ketchikan Area 13828 13.73  Southeost Un
Juneau 26751 1290  Southeast Urban
Kenal Penlnsula Area 36651 7.35  Southcentral Urban
Mats 39415 491 Southcentral Urban
Falrbanks North Star Borough 71720 530 Interior Urban

Anchorage 226338 644 Southcentral Urban



TABLE 4

CULTURAL DIVERSITY OF POPULATION
BY TYPE OF COMMUNITY

BASED ON PRELIMINARY LISTING

NON-NATIVES ALASKA NATIVES STATE TOTALS
GROUP 1 24485 5.3% 42313 49.2% 66793  12.1%
GROUP 2 13344 2.9% 9948  11.6% 23292 42%

GROUP 3 426518  91.9% 33703 39.2% 460221  83.6%
ATETOTAL 464347 100.0% 85964 100.0% 550311 100.0%



GOVERNOR'S SUBSISTENCE BILL SECTIONAL ANALYSIS APPENDIX C
The following illustrates an example of an application for a subsistence permit for
applicants from Type 2 communities.

STATE OF ALASKA
SUBSISTENCE HARVEST PERMIT APPLICATION CERTIFICATION
FOR APPLICANTS FROM TYPE 2 COMMUNITIES

| certify that | am a qualified subsistence user. My pattern of taking and use of wild
fish and game in a subsistence use area during the last 12 months meets enough of
the criteria established in statute and regulation so that my score on the state
subsistence application would exceed the qualifying point level and each of the
mandatory minimums, including the following criteria:

(A) Personal consumption of a substantial quantity of wild fish and game
during the past twelve months, with a mandatory minimum of 125 Ibs;

(B) Use of a wide diversity of species and groups of species of fish and game
in the past twelve months, with a mandatory minimum of 6 species or
groups of species;

(C) Expenditure of a substantial number of days during the last twelve
months engaged in taking fish or game in a subsistence use area or
processing that fish and game, with a mandatory minimum of 30 days;

(D) Taking fish and game in a subsistence use area in a number of different
months, with a mandatory minimum of 4 months;

(E) Expenditure of weeks in the last twelve months during which the taking
or processing fish or game was the applicant's principal work effort, with no
minimum required to a maximum of 26 weeks (optional criterion);

(F) Sharing or receiving fish and game in the past twelve months with a
number of households other than the applicant's, with no minimum reouired
to a maximum of ten households (optional criterion);

(G) Taking fish and game solely in the subsistence use area (optional
criterion).

My taking and processing of fish and game described above was legal,
noncommercial, and characterized by efficiency and economy of effort, cost, and
transportation.

CERTIFICATION

Signature of Applicant

Signature of Witness

(Note: Providing false information is subject to a maximum penalty of either 51,000
fine or 6 month imprisonment, or both, per 16.05.430.)



STATE OF ALASKA, SUBSISTENCE WORKSHEET
FOR SUBSISTENCE HARVEST PERMIT APPLICATION CERTIFICATION

This worksheet can be used by you to see if you qualify as a subsistence user.

You do not have to return this worksheet with the application; it is for your use only.
To see if you qualify, answer each question and follow the instructions below.

A person must score at least 100 points to qualify as a subsistence user.

A person must also scon, higher than the minimums for each question.

1. How many pounds of wild fish and game did you consume during the last 12 months?
(Scoring; 1point for every 10 Ib. There is a 125 lbs minimum.)
2. How many different species of wild fish and game did you use duringthe last 12 months?
(Scoring: 3points for every species. There is a 6 species minimum.)
. How many days did you spend engaged in taking fish or game in your subsistence use area,
or spent processing that fish and game during cne last 12 months?
(Scoring: 1 point for every day. There is a 30 days minimum.)
. In how many different months did you hunt or fish during the last 12 months?
(Scoring: 1 point for every month. There is a 4 months minimum.)
. During the last 12 months, how many weeks was the taking or processing of
fish or game your principal work effort?
(Scoring: 1 point for each week. There is no minimum; there is a 26 weeks maximum.)
6. With how many different households outside your own did you share or receive
fish and game in the past 12 months7
(Score: 2 points per household. There is no minimum; there is a 10 households maximum.)
. Did your taking of fish and game occur entirely within the subsistence use area
for which you are now applying?
(Score: yes =5 points, no =0 points. There is no minimum.)

w

~

ol

~

To figure your score, fill in your answers below, do the formulas, and add up the total.

Your Vijur

Question Answer rormula Score
L Quantity of fish ana game consumed 10 =
2. Number of soecies used *3 =
3. Oays spent taking or processing x1=
* Numner of months when taking occurred X1l=
5. Weeks when taking/processing fish/igame was mom work x1=
6. Households receiving or giving D
7 Taking was in subsistence use area? y=5, n=0 x1=
ADO UP YOUR TOTAL.

A person must score more than 100 points to aualily
A person must score more than each minimum to qualify.



GOVERNOR'S SUBSISTENCE BILL SECTIONAL ANALYSIS APPENDIX D
The following illustrate? an example of an application for a subsistence permit for
applicants from Type 3 communities.

STATE OF ALASKA
SUBSISTENCE HARVEST PERMIT APPLICATION
FOR APPLICANTS FROM TYPE 3 COMMUNITIES

(PAGE 1)

Preamble

If you live in a community or urban area where the human population is 7000 people or
greater, or if you live in a community where dependence upon subsistence is not a
principal characteristic of the economy, culture, and way of life of the area, there is a
rebuttable presumption that you do not qualify as a subsistence user. You may apply
for a subsistence harvest permit using this application. However, the burden of proof
is placed on the applicant to demonstrate that the applicant's personal history of wild
resource use qualifies the person to be a subsistence user.



STATE OF ALASKA
SUBSISTENCE HARVEST PERMIT APPLICATION
(PAGE 2)
A. Background Questions

Al. What is your name? Please print clearly. (First Name, MI, Last Name)

A2. What is your mailing address? (Street or Post Office Box, Community, Zip Code)

A3. Where is your permanent domicile, if different from your mailing address?
(Location, Community)

A4. List the Game Management Subunit in which your permanent domicile is located.
(See accompanying map and table.)

A5. List the Game Management Subunus contiguous to the Game Management Subunit
in which you are domiciled. (See accompanying map and table.)

A6. Other than the Game Management Subunits listed in A4 and A5 above, list any
Game Management Subunit(s) in which you believe you have established a personal
history of subsistence harvesting.

A7. What is your date of birth? [This number is used for cataloging and tracking
applicants.]

AS. How long have you lived in Alaska? (Applicants must be Alaska residents for at
least one year.)

A9. W-->t is your daytime or m.essage phone?

A 10. What is your social security number? [This number is used for cataloging and
tracking applicants.]

All. How many people are in your household? [This number is used in validating use
levels in question CL]

A 12. If you applied for a subsistence permit in the past, did you qualify as a
subsistence user the last time you applied? (yes, no, did not apply) Indicate the most
recent year you applied.



STATE OF ALASKA
SUBSISTENCE HARVEST PERMIT APPLICATION
(PAGE 3)

B. Instructions for Questions CI through C8
While answering Questions Cl through C8 below:
a. Do no* count commercial fish.

b. Do not count wild fish and game purchased from a store or commercial
dealer.

c. Do not count fish or game harvested by you or household members outside
the game management subunit in which you are domiciled (question A4 above),
contiguous game management subunits (question A5 above), or the game
management subunits identified in question A6 above.

d. Count only fish or game harvested with means characterized by efficiency
and economy of effort, cost, and transportation, as conditioned by local
circumstances. For example: (1) in most instances, traveling to Game
Management Subunits or harvest areas with aircraft does not qualify as efficient
or economical; (2) in most instances, rod and reel fishing in open water does
not qualify as efficient or economical; (3) in most instances, guided hunting and
fishing does not qualify as efficient and economical. The burden of proof is on
the applicant to demonstrate that harvests by means such as these may be
counted.



STATE OF ALASKA
SUBSISTENCE HARVEST PERMIT APPLICATION QUESTIONS
(PAGE 4)
C. Qualifying Questions

Cl. Over the last 12 months, how many pounds of wild fish and game did you
consume?

Pounds___

(Note: Please show the amounts of wild meat and fish used by you in Worksheet D,
questions DI, D2, and D3 to support your answer.)

C2. Over the last 12 months, how many different types (species) of wild fish and game
were eaten by you?

Number of types of fish and game: types

(Note: Please show how you calculated this number on Worksheet D, question D4.)

C3. Were the methods of harvesting the fish and game reported in questions Cl and C2
characterized by efficiency and economy of effort, cost, and transportation?

Yes_
No

(Note: Please show methods on Worksheet D. question DI. In general, use of

airplanes, rod and reel, or paid guides are not considered efficient and economical
means.)

C-L During the past 12 months, how many days did you spend engaged in taking fish
or game in your subsistence use area, or spent processing that fish or game?

Days____

(Note: Please show dates on Worksheet .as DI and D5 in support of your
answer.)



STATE OF ALASKA
SUBSISTENCE HARVEST PERMIT APPLICATION
(PAGE 5)

C5. In how many different months did you hunt or fish in your subsistence use area
during the last 12 months?
Months

(Note: Partial months may be counted as one month. Please indicate the months on
Worksheet D, questions DI and D6 in support of your answer.)

C6. During the last 12 months, how many weeks was the taking or processing of fish
or game your principal work effort?

Weeks

(Note: Please indicate the weeks on Worksheet D, questions DI and D7 in support of
your answer.)

C7. With how many different households outside yom own did you share or receive
fish and game in the past 12 months?

Number of households

(Note: Please indicate the households on Worksheet D, questions D2 and D8 in support
of your answer.)

CS. Did your taking of fish and game in the last 12 months occur entirely within the
subsistence use area for which you are now applying?

Yes
No

(Note: Please indicate areas on Worksheet D. question DI in support of your answer, i



STATE OF ALASKA
SUBSISTENCE HARVEST PERMIT APPLICATION QUESTIONS
(PAGE 7)

D2. In this table, list the types of wild, non-commercial fish and game your household
received or gave during the last 12 months. In column A, indicate the types (species)
of fish and game received or given. In column B, for species received, indicate the
pounds consumed by you. In column C indicate the name of one person in the
household from whom you received the fish or game, or the name of one person in the
household to whom you gave the fish or game. In column D indicate the communities

of the households.

Ae Be C.
Species Pounds Name of D.
Given or Eaten by Person in Household's
Received You Household Community




STATE OF ALASKA
SUBSISTENCE HARVEST PERMIT APPLICATION
(PAGE 6)

D. Worksheets: Supporting Documentation
You must complete questions DI through D8 as support for your answers on questions
Cl through C8.

DI. In this table, list the kinds of wild, non-commercial fish and game harvested by
members of your household during the last 12 months. In column A list the type
(species) of fish and game harvested. In column B indicate the numbers taken of each
species. In column C indicate the pounds (usable weight) of the harvest consumed by
you. In column D indicate the Game Management Subunit(s) where the harvest
occurred. In column E indicate the harvest methods used for taking fish (see list
below). In column F indicate whether aircraft was used to travel from your permanent
domicile to or within the Game Management Subunit where the harvest occurred. In
column G, indicate the dates you were engaged in taking or processing fish and game
(for instance, if the dates were February 5 through February 8, February 20, and
March 3 through March 4, you would enter "2/5-2/8, 2/20, and 3/3-3/4").

“ Types ot tishtng methods: giil net. dip net, seme net, lishwheel. set line, jigging
(through the ice), fish trap. gaff, rod and reel, etc.




STATE OF ALASKA
SUBSISTENCE HARVEST PERMIT APPLICATION QUESTIONS
(PAGE 8)

D3. To calculate how much wild fish and game you consumed in the last twelve
months, add the Ibs in column C of question DI with the Ibs in column B in question
D2, and enter the number below:

Number of Ibs offish and game you consumed

(Note: This is the answer to question CI.)

D4. To calculate how many different types (species) of wild, non-commercial fish and
game were eaten by you, count the number of different types of wild fish and game
listed in DI and D2 which you ate and enter the number below:

Types of fish and game

(Note: This number is the answer to question C2)

D5. To calculate the number of days you were engaged in taking or processing fish and
game, count the number of different dates listed in column G in question DI and enter
the number below:

Number of different dates

(Note: Partial days count as one day. Do not count days outside of the subsistence
use area. This number is the answer to question C4.)

D6. To calculate the number of different months during which you were engaged in
taking fish and game, count the number of different months listed in column G in
question DI and enter the number below:

Number of different months

(Note: Any time spent in a month counts as one month. Do not count months
outside of the subsistence use area. This number is the answer to question C5.)



STATE OF ALASKA
SUBSISTENCE HARVEST PERMIT APPLICATION QUESTIONS
(PAGE 9)

D7. If you claimed any time in question C6, list the weeks in which the taking of fish
or game was your principal work effort below, and describe your employment situation
during those times:

D8. To calculate the number of households with which you shared or received fish and
game, count the number of different households listed in column C, question D2 and
enter it below:

Number of different households

(Note: This is the answer to question C7.)

NOTIFICATION OF POSSIBLE ADDITIONAL MATERIALS
The State of Alaska may use additional materials at some later date to verify your
answers. Verification materials you may be asked to provide at some later date include
the following:
1. Names, addresses, and phone numbers of persons who can corroborate your
sharing and receiving information, and
2. Names, addresses, and phone numbers of persons who can corroborate your
hunting and fishing days.
In addition, the state may check the following additional sources to verify your
answers:
1. Game harvest records in ADF&G data files to validate your big game
harvests; and
2. Fishing permit records or salmon harvest calendar records in ADF&G data
files to verify you salmon harvests.

CERTIFICATION

I hereby certify that all of the above information is true and correct and that 1
understand this information is subject to public disclosure. (Note: Providing raise
information is subject to a maximum penalty of either S1.000 tine or 6 month
imprisonment, or both, per 16.05.430.)

Signature of Applicant

Signature of Witness



GOVERNOR'S SUBSISTENCE BILL SECTIONAL ANALYSIS APPENDIX E

APPLICANT CASE EXAMPLES
SUBSISTENCE PERMIT APPLICATIONS AND SCORES

The following eight case examples illustrate how an applicant for a subsistence permit might he scored using the
example permit application. The cases were real households documented in the early 1980s through research of the
Division of Subsistence, Alaska Department of Fish and Game in Sitka, the Kenai City area, Homer, and Nome.
The original cases were published in a scientific report which contains a number of other cases for comparison
(Robert J. Wolfe and Linda J. Ellanna (compilers), Resource Use and Socioeconomic Systems: Case Studies of
Fishim? and Hunting in Alaskan Communities. Technical Paper No. 61, Division of Subsistence, Alaska Department
of Fish and Gume, Juneau, 1983). Although these cases are a decade old, they are examples of types of fishing
and hunting patterns that still exist in Alaska communities.

because the cases were documented in the early 1980s, certain information was not gathered that is necessary to
complete the subsistence permit application. For this exercise, assumptions were made to fill in the missing
information consts'ent with the content of the cases and how one might expect the applicants to represent themselves.
Therefore, the cases cannot be taken to be exact representations of actual applicants, but only case illustrations of
types of applicants that might be expected to apply for subsistence permits.

It is also important to state that the application form and scoring systems are preliminary examples illustrating the
general type of application form and scoring system that may be created to implement the state subsistence statute.
Ultimately, the Boards of Fisheries and Game are mandated to create the application and scoring system. Should
a different set of questions or weighting system be adopted by the Boards, then there may be some differences in
the outcomes for particular case applicants.

In this analysis, a person needs a minimum of 100 points on the application, covering seven criteria.

(A) Quantity of fish and came consumed. One point for every 10 Ibs consumed. A minimum of 125 pounds i-
required, or an applicant is not a subsistence user.

(B) Number of species used. Three points for each species ot species group. Under the terms of the Go\ernoiA
bill, @ minimum qualification threshold will be set by the Boards of Fisheries and Game lor this cntesia. 'lin-
analysis assumes a minimum of 6 species or species groups is required. The species groups used lor the purpo-e
of this analysis are consistent with Appendix G. Table I. For example, all varieties ot crab .iic couni-d a- "u.
species group.

(C) Davs snent taktni* or processim:. One point for each day spent hunting, fishing, gathering, or pro.e--.mg
minimum of 30 days is required.

(D) Number of months in which the lakinc or processim; occurred. Two points for each month.

(Ei Number of weeks durini® which the takinc or processim." of fish and came was (he applicant'- primma! 'L
effort. One point per week. Maximum of 26 weeks.

(F) Households with which the applicant cave or received fish or came. Two points per household. Maximum ot
ten households.

(G) Whether the lakinc was in ihe subsistence use area. Five points if the taking; was in die subsistence u-v .u e
tor which the applicant is applying for a permit.

Each case follows a similar format. First, a narrative for each case's pattern ol fish and game use i- pte-vm. .
(these narratives originally appeared in Wolfe and Ellanna (19S3: 116-1 17, |44-]|4$. 243-244. loot. Second. :le.
person's assumed scores on the subsistence application questions are presented, with each applicant's final -.0i. .
-tatus. A brief listing ol assumptions used for scoring follows eachcase study.

A summary of the final status of each case is as follows, a “yes"indicating a “subsistence u-cr" ami a no
indicating "not a subsistence user":

Case |. Sitka. Yes. Case 3. Soldatna No. Case 5 Kenai. No. case ', Nome. No.
Case 2 Sitka. Yes. Case 4. N. Kenai. No. Case 6. Homer. No. Case 8. Nome. Yes



CilSe 1. This Sitka household consists of a couple and their four-year-old daughter. The hushand was hom
in Alaska 52 years ago and tne family has been living in Sitka for the past 22 years. Both adults are employed
full time: he as a planner and she as an acco-nts clerk. Theirjoint household income is more than 550,000 per
year. The household's level of involvement in use of local food resources has remained constant over the last
five years.

"Cost savings is probably the most important reason for hunting, fishing and gathering,
although our lifestyle places us where there is a good supply of subsistence foods and wood.
By using subsistence foods, they have become important in our diet and are not available any
other way or elsewhere."

An estimated 60 percent of the household's meat, 100 percent of the fish, and 5 percent of the fowl used in the
past year came from hunting and fishing. They reported obtaining eight deer and twelve ducks, a good return
for the6-10 times they went out hunting. They fished about 25 times in the past year and obtained 70salmon
(10 kings, 35silvers, and 25 sockeye); 10snapper; 10 halibut; 10 ling cod; 10 Dolly Varden: 10 king crab and
30 dungeness crab; 10 pounds of shrimp; 50 pounds of herring roe, and 10 pounds of smelt. From the
intertidal zone they gathered clams, scallops, abalone, cockles, two types of seaweed and kelp. They also
gathered salmonberries, huckleberries, and cranberries. To preserve their food, the household uses a freezer,
smokehouse and methods of pickling and canning. They also exchange harvested foods with relatives and
friends.

Applicant : Applicant
Criterion Minimum Answer  Formula Score Percent
A. Quantity of fish and game consumed 175 350 /10 = 35 Ak
B. Number of species used 6 16 X 3= 48 29w
C. Days spent taking or processing 0 45 /1= 45 2/R
D. No. of months when taking occurred 4 6 X2 = 2
E. Weeks when taking fish/game was mam 0 0 x 1= 0 o
work
F. Households receiving or giving 0 10 X2 = 20 e 1
G. Taking was in subsistence use area.’ 0 5 \1= o %o
y=5n=0 !
TOTAL 165 loo'-:

This case qualifies as a subsistence user, scoring a total of 165 points (exceeding the 100 points threshold). ,mJ
meeting minimum thresholds for each criteria.

Case 1Assumptions

To score this case, the following assumptions were made:

(1) the applicant's household used 16 resource categories with the following weights: Jeer (0-JO, ducks 115>
k:ng salmon (153), silver salmon (270), sockeye salmon (It'S), snapper (20), halibut 1150), Doll" V.uden 7'
crab (145). shrimp (10), herring roe (50). smelt 110), clams (), cockles (."), scallops (*). and abalone i i
(categories not counted included: seaweed, kelp, .salmonberries, huckleberries, and cranberries because they >u
not lish and game)

(2) the applicant consumed about 350 Ibs personally, as the total household harvest weighed about I,0dd Ibs. ,m
about 533 Ibs per member, and 'he household gave foods to lelatives and friends

(3) 45 days were spent taking or processing (25 days fishing. 10 days hunting. 10 Jays gaihenngl

(4) the harvest occurred in 6 different months



(5) there were no weeks where taking fish and game was the main activity
(6) the applicant shared with the maximum of 10 households
(7) all taking occurred locally



Case 2 This Sitka household includes a couple with their three children, school aged and below. The

parents have lived in the Sitka area all their lives. The household reported an annual income of between
520,000 and 525,000. The father is employed as a foreman. The household reported that hunting, fishing, anti
gathering are fundamental to their way of life and essential for the continuation of Tlingit culture. They suw
those things as fundamental Native rights. They reported that all of the fish and fowl, and much of the meat
they eat comes from hunting and fishing. They exchange these foods with other community members. They
have become more involved in the use of local food resources than they were five years ago. In the past year
they hunted and obtained three deer, six hair seal, and one sea lion. In addition to utilizing the meat and pelt,
seal oil was rendered from the seal fat. The family fished about 15times in the past year and harvested salmon
with a net (25 pinks, 8 kings, 10silvers, 25 chum, and 25 sockeye); three halibut and five red snapper. The
family also gathered a small quantity of herring and herring roe. They gathered a small quantity of clams, sea
urchins, and abalone, black and red seaweed, salmonberries, blueberries, huckleberries, and edible plants. They
put their food up by canning, pickling, salting, fermenting, freezing, and smoking. They have their own
freezer, smokehouse, and maintain an off-road vehicle used for hunting.

Applicant Applicant

Criterion Minimum Answer Formula Score Percent
A. Quantity of fish and game consumed 125 300 /10 = 0 227¢
B. Number of species used 6 14 X 3= 42 307¢
C. Days spent taking or processing 30 30 /1= 30 227
D. No. of months when taking occurred 4 6 X 2= 12 97c
E. Weeks when taking fish/game was main 0 0 X 1= 0 07
work

F. Households receiving or giving 0 10 X 2= 20 |4Fc.
G. Taking was in subsistence use area? 0 5 x 1= 5 4r,
y=5n=0

TOTAL 139 "tl7

This case qualifies as a subsistence user, scoring a total of 136 points (exceeding the 100 point threshold), and
meeting minimum thresholds for each criteria.

Case 2 Assumptions

To score this case, the following assumptions were made:

(1) the applicant's household used 14 resource categories with the following weights: deer (210), seal i540). sea
lion (150), pink salmon (55), king saimon (122), silver salmon (77). chum salmon (155), sockeye salmon ili'v.
halibut (45), red snapper (10). herring-herring roe (7). clams (?), sea urchins (7), abalone (7) (categories not
counted included: red and black seaweed, salmonberries, blueberries, huckleberries, and edible plants because
they are not tish anti game)

(2) the applicant consumed about 300 Ibs personally, as the total household harvest weighed about 1.4~2 Ibs. \m
about 29+ Ibs per member

(3] 30 days were spent taking or processing 115days fishing, 10 days hunting. 5 Jays gathering)

|4) the harvest occurred in O different months

(5) there were no weeks where taking tish and game was the main activity

(6) the applicant shared with the maximum >t 10 households

(7) all taking occurred locally



Case 3 is a Kenai household. This household consists of a Native woman, age 64, who is a lifelong
resident of the community. She formerly fished a commercial set net, but is now retired. Her daughter and
son-in-law, hoth in their 40s, live on an adjacent lot. The older woman shares many of the following resources
with her daughter and son-in-law.

The woman ideally could use 30 king salmon each year which she smokes, cans, pickles, and freezes. Kings,
however, arc difficult to get because she is no longer engaged in commercial fishing, does not have a boat for
trolling in Cook Inlet, and has never learned to fish in rivers with a rod and reel. In addition, she considers
salmon in the rivers to be too decomposed to eat. As a result, the woman has had to purchase most of her
kings from commercial fishermen during the last three or four years. This year, kings sold for SI1.25 a pound;
the household purchased $400 worth. She prefers the early kings that arrive in May, because these have
traditionally been used hy Kenai residents, are the first fresh salmon available, and run when the weather is cool
and dry enough for smoking. However, there is no commercial or non-commercial season on these early kings
and, hence, salt water kings are not available. The household also has started using other salmon species,
including 18 silvers this year from her son-in-law's commercial gillnetter and 10 reds, which she obtained in
five days of fishing with three other people in the new Kasilof River "personal we-' gillnet fishery. The woman
gets some of her salmon by smoking other people's fish for a one-half share. She distributes fish widely to her
many relatives in the community and to old and sick people who cannot get their own. She said salmon is very
important to her because she has eaten and preserved it this way all her life.

The woman and her daughter use about four cases of clams each year which they usually harvest from Clam
Gulch or Ninilchik. This year, however, they did not go clam digging because they had some remaining from
last year. The older woman puts out a hooligan (eulachon) net on Salamatof Beach in April and Muy. eating
what she wants fresh. She also lets friends and neighbors use her net to get hooligan.

The two households usually use a moose every year. The older woman and her now deceasedhushandformerly
hunted moose, but now she relies on her daughter and son-in-law for moose. However, this year the daughter
and her hushand had only a week to hunt, because the husband was working on the North Slope, and for the
first time they were not successful harvesting a moose. Frequently it takes them 10 to 20 days to harvest a
moose, and they usually hunt in the Swanson River area. She rarely buys meat in the store. She said -he
seldom receives fish or game, even though she frequently shares fish with i thers. "People don't share like they
used to, not even relatives,” she said.

Applicant Applicant
Criterion Minimum Answer  Formula Score Percent
A. Quantity of fish and game consumed 15 %0 '10 = 0 0
B. Number of species used 0 6 \3:= IS '
C. Days spent taking or processing 30 40 1= 40 35C
D. No. of months when taking occurred 4 5 X2= 10 10"
E. Weeks when taking fish/game was main 0 0 x 1= i
work
F. Households receiving or giving 0 10 \2:= 20 0
G. Taking was in subsistence use area? 0 5 \1= 5 :
y=5 n=0
TOTAL 104 100" i

This case does not qualify as a subsistence user, tailing to meet the 125 pounds minimum consumption thic-hold
of criteria (A).



Case 3 Assumptions

To score this case, the following assumptions were made:

(1) the households of the upplicant and her daughter used at least the minimum of 6 resource categories with the
following weights: silver salmon (86), red salmon (40), clams (80), hooligan (20), and two others from sharing
(king salmon was not counted because it was purchased from commercial fishermen)

(2) the applicant consumed about 90 Ibs personally, as the total harvests ot the two cooperating households
weighed about 226 Ibs, or about 75 Ibs per member, and the households gave and received some foods (on other
years, a moose was reported taken; however, during the application year, no moose was reported taken or used)
(3) 40 days were spent taking or processing (35 days fishing or processing fish, O days hunting, 5days
gathering)

(4) the harvest occurred in 5 different months

(5) there were 2 weeks where taking fish and game was the main activity

(6) the applicant shared with the maximum of 10 households

(7) all taking occurred locally



Case 4 is a North Kenai household that takes salmon with their commercial set net. The household includes
a husband and wife, both in their 40s, and four daughters. The entire family works a commercial set net in
summer in North Kenai. The hushand also fishes the commercial herring season, but neither he nor his wife
works at other remunerative employment in winter. The household hus lived in North Kenai since 1966.

The household annually uses 50 to 60 red salmon which they retain from their commercial set net harvests;
these are first frozen, then canned or smoked when the family has time after commercial seuson closes. The
household also fishes for silvers with a rod and reel in the Swanson River in late August and September,
mainly, they say, for recreation. Before they had a set net, the household harvested all the salmon they used
with a rod and reel. They generally do not give away much fish, except the silvers taken with a rod and reel if
the household already has enough for the winter. These are given to friends and neighbors who do not have
time to fish for themselves. The household also has fished in the local August subsistence or non-commercial
gillnet fishery when it was open in previous years. The household said they eat fish two or three times weekly
year-round; they prefer it to other kinds of meat because it tastes better and is healthier,

The household uses 150 to 200 pounds of halibut each year. The husband previously fished the commercial
halibut season, keeping part of his catch for the household. This year the family fished for halibut with a rod
and reel in late August from a friend's boat off Deep Creek. In total, they harvested 280 pounds of halibut,
half of which their friend kept.

The household occasionally sets crab and shrimp pots in Kachemak Bay, about 90 miles distant. The household
says that the cost of gasoline and a boat makes this activity more recreational than economical because depletion
of resources in the Bay means that it is no longer possible to harvest enough crab and shrimp to compensate for
the costs. The household occasionally digs clams at Clam Gulch for pleasure but generally gives them away
because they do not like to eat clams. In winter, the household fishes for pleasure through the ice on local lakes
for land-locked silvers.

The hushand tried to get a moose each year but does not consider himself an "aggressive” hunter. He hunts
very near his house, considering it is dangerous to be in the woods with all the inexperienced hunters. The
husband has not harvested a moose in three years. He hunts spruce grouse locally in fall, using as many as he
gets. In the fall, the family also gathers low- and high-bush cranberries, raspberrie:. currants, ard blueberries,
making about three to four cases ofjam which they use each year. The household harvests wild resource?*, they
say, because they enjoy the activities and value the self-sufficiency resulting from wild food harvests. Because
the household works seasonally, they have time to take these resources.

Applicant Applicant
Criterion Minimum Answer  Formula Score Percent |
A. Quantity of fish and game consumed 15 98 /10 = 9.5 -1
B. Number of species used 6 4 x 3= 2 14C
C. Days spent taking or processing 0 40 1= 40 4- 1 |1
D. No. of months when taking occurred 4 6 X2 = 7 i4e
E. Weeks when taking fish/game was mam 0 0 x 1= 0 0'1
work
F. Households receiving or giving 0 3 X2 = .
G. Taking was in subsistence use area? 0 5 x 1= 5
y=5n=0 .
TOTAL 84.8 ItM .



This case does not qualify as a subsistence user, failing to meet the minimum threshold of criteria (A) and (B),
anJ having a point total less that 100 points.

Case 4 Assumptions

To score this case, the following assumptions were made:

(1) the applicant's household used 4 resource categories with the following weights: red salmon (240), halibut
(140), grouse (10), and clams (?) (categories not counted included: silver salmon because it was taken with
inefficient rod and reel; crab and shrimp because they were taken on inefficient recreational boat trips; and
cranberries, raspberries, currents, and blueberries because they are not fish and game)

(2) the applicant consumed about 98 Ibs personally, as the total household harvest weighed about 390 Ibs, or
about 98 Ibs per member

(3) 40 days were spent taking or processing (20 days fishing, 10 days hunting, 10 days gathering)

4) the harvest occurred in 6 different months

5) there were no weeks where taking fish and game was the main activity

6) the applicant shared with 3 other households

7) all taking occurred locally (Kachemak Bay was considered “locar)

(
(
(
(



Gase 5 is @ Kenai city household that heavily uses wild resources but does most of their harvesting in non-
local areas. The husband, a Native, is a lifelong Kenai resident; the wife moved to Kenai from Oregon in

1967. The husband is a Cook Inlet gillnetter and fishes the commercial herring, halibut, and salmon seasons.
Depending on his income from fishing and the availability ofjobs, the husband frequently works as a millwright
in winter, often locally but occasionally on the North Slope or in Valdez. The wife has no wage occupation.
The income of this household is probably fairly high, though not always dependable due to the variability of
comn. rcial fishing income.

Each year this household uses three to four cases of salmon (about 5-15 fish total), which they smoke, can, or
freeze. Although they prefer kings because the hushand has eaten them all his life, the household also will use
silvers. They seldom use other salmon species because they consider these to be of inferior quality. The

household gets their fish from the husband's commercial catch. This year, however, he caught only two kings,

s0 the household smoked chum salmon for the first time. The husband does nearly all the salmon harvesting
and preserving; salmon are very important to him, he reported. However, the wife has not eaten salmon allher
life, does not consider it so important, and does not know how to harvest or process fish.

The household uses halibut which they get from the husband's catch, usually eating it twice monthly, year-

round. The hushand gets clams about twice yearly across Cook Inlet at Polly Creek, which he reaches in his
floatplane. He said he prefers to dig clams there because the clams are bigger and taste better. The household
does not like to clean clams, however, so they keep enough for a meal and give the rest away to friends and
relatives. The household occasionally uses crab or shrimp which the husband harvests while commercial fishing
for other species. The household likes hooligan, but the husband is commercial fishing during the run and has
no time for harvest activities. The household occasionally receives hooligan from friends or relatives because it
is easy to get and people tend to harvest more than they can use, but the household would use more if it were
available. As with salmon, the wife has no interest in or knowledge of harvesting and processing hooligan. In
winter the husband occasionally fishes through the ice for rainbow trout on local lakes, mainly, he says, for
pleasure.

The hushand hunts elk in the fall on Afognak Island which he reaches in his floatplane. He considers elk to be
easier to get and more tender than moose. If the hushand cannot get elk. he hunts either moose in Stony River
area or caribou across Cook Inlet. Tne household rarely buys meat in the store; only once in the last 15 years
have they not have enough wild game. If wild game were not available, however, they would buy a side of
beef. Although it is expensive to fly to hunt, the husband savs it is almost impossible to get a moose locally
because there is too much competition, so he has given up trying. The household does not think it is more
expensive to fly to hunt than to buy beef in the store. In addition, wild game is important to the hushand, he
says, because he has eaten it all his life. He does not consider himselt a "recreational” hunter. The lumiK ai-o
gathers cranberries, biliebemes. and raspberries in the fall.

Because the wife has little interest in or knowledge of wild lood harvesting, the husband does ueaiK all the
harvesting and preservation. Because of the limited knowledge of and interest in wild resources on the part >
the wife, the amount of wild resources the household uses depends on how much time the husband has.
Although the husband has many relatives in the area, the household does not receive much fish or game. With
a relatively high income, the household can afford equipment such as a floatplane, which gives the lutsband
access to harvest areas not available to most local residents and facilitates his resource harvesting activities



Applicant Applicant

Criterion Minimum Answer ~ Formula Score Percent
A. Quantity of fish and game consumed 125 65 /10 = 6.5 9%
B. Number of species used 6 6 X 3= 18 25%
C. Days spent taking or processing 30 30 [1= 30 41%
D. No. of months when taking occurred 4 7 X2 = 14 19%
E. Weeks when taking fish/game was main 0 0 x 1= 0 0%
work

F. Households receiving or giving 0 2 X2 = 4 6%
G. Taking was in subsistence use area? 0 0 X 1= 0 0%
y=5n=0

TOTAL 72.5 100%

This case does not qualify as a subsistence user, failing to meet the 125 [b. minimum consumption threshold,
and scoring less than the 100 points threshold.

Case 5 Assumptions

To score this case, the following assumptions were made:

(1) the applicant's household used the minimum of 6 resource categories with the following weights: king
salmon (32), chum salmon (74), halibut (24), crab (?), shrimp (?), and hooligan (?) (categories not counted
included: clams, elk, moose, and caribou because they were laken with inefficient air transportation: trout
because it was taken with inefficient rod and reel; and cranberries, blueberries, and raspberries because they are
not tish and game)

(2) the applicant consumed 65 Ibs personally, as the total household harvest .veighed ahcut 129 Ibs. or about 05
Ibs per member (only harvests taken with efficient gear were counted)

(3) the minimum of 30 days were spent taking or processing (30 days fishing)

t4) the harvest occurred in 7 different months

(5) there were no weeks where taking fish and game was the main activity

16) the applicant shared with 2 households

(7) some of the taking occurred non-locallv



Case 6 . This Homer household consists of a single female and her teenage daughter. The family moved to
the city of Homer five years ago, after living elsewhere in Alaska, because of a business opportunity und an
environment they found appealing. The mother is the owner of a local business, and is able to take time off
whenever she desires to fish or gather resources. Having no family members locally, they participate with
friends in the August subsistence fishery on Kachemak Bay, fishing for silver salmon on the beach below their
bluff home at Miller's Landing. They put up 10to 15 fish by freezing and canning. They gather mussels on
the same beach throughout the year and eat them fresh. They fish for halibut by skiff off the same beach,
catching and freezing about 50 to 150 pounds per year. With the skiff (hey also fish in saltwater with hook and
line for trout, catching a dozen through the summer. They often give these to friends who bring them gifts of
shrimp and crab. During the spring and summer they dig clams on the Homer spit, as the clams und cockles
there are considered better than the redneck clams at Miller's landing. They also gather greens for immediate
consumption including nettles, goose tongue, and wild parsley. The family conducts extensive berry picking in
late summer and fall, and these are frozen as well as used fresh. This household does not hunt moose or other
wild game, staling they have neither the equipment nor the knowledge of how to go about it. They say they
enjoy resource harvesting because it brings them closer to the country, as well as helping them financially.

Applicant Applicant
Criterion Minimum Answer  Formula Score Percent
A. Quantity of fish and game consumed 125 110 /10 = 11 1AW
B. Number of species used 6 7 X 3= 2 27fc
C. Days spent taking or processing 0 20 /1= 20 257
D. No. of months when taking occurred 4 6 X2= 12 167
E. Weeks when taking fish/game was main 0 0 x 1= 0 07
work
F. Households receiving or giving 0 4 X2 - S 107
G. Taking was in subsistence use area? 0 5 \ 1= 5 bt
v=51=0
TOTAL ! 77 ke ' 1

This case does not qualify as a subsistence user, failing to meet the minimum threshold tor criteria A and 13
and scoring less than the 100 point threshold.

Case 6 Assumptions

To score this case, the following assumptions were made:

11) ihe applicant's household used 7 resource categories with the following weights: silver salmon ("21. halibut
(150), clams (7), cockles (%?), mussels (*?), crab (7), shrimp i?) (categories not counted included: trout becau-v ;t
was taken wuh inefficient rod and reel gear; greens and berries because they are not tish and game)

(2) the applicant consumed about 110 Ibs personally, as the total household harvest weighed about 220 Ibs. or
about 110 Ibs per member

131 20 days were spent taking or processing 110 days fishing. 10 days gathering i

i4) the harvest occurred in 6 different months

(5) there were no weeks where taking fish and game was ihe main activity

(6) ihe applicant shared with 4 households

(7) all taking occurred locally



m m

Case 7. This case represent a Nome household which harvests five to ten categories of resources. The
household is composed of a 48-year-old retired military officer and his 4S-year-old wife. Their only child, a
son in his 20s, now lives in a separate household in Anchorage. Husband and wife work for city and stale
government agencies respectively, and together they earn in excess of $70,000 net annually. They have lived in
Alaska for nine years, eight of which have been in Nome.

Their primary resource harvest activity is fishing. H love fishing,” the wife said. Tm down at the mouth of
that river [the Nome River] at 5:00 every morning when the silver salmon are running.” She fishes more than
her husband, and recalls she had her first fishing pole at the age of five, whereas her husband did not begin
fishing or hunting until ten or fifteen year ago, and then did so only sporadically. This year the household
members harvested approximately 100 pink salmon, 50 to 60 silver salmon, 50 to 60 Dolly Varden, four to five
grayling, a portion of a shared moose, and an undetermined quantity of blueberries and cranberries. Most of
their hunting, fishing, and gathering activities take place along the road system, especially at the Nome, Sinuk,
and Snake rivers and occasionally inland on the Pilgrim River. They have a boat but have not used it for earce
years. They also have a snowmaobile but usually use their four-wheel-drive vehicle for resource harvest related
transportation.

Interestingly, neither eats much fish except for Dolly Varden. Most salmon are smoked and given away to two
or three older people in town or to other friends, Salmon are also preserved by freezing. In the winter, friends
give them crab, which are taken with handlines or pots through the ice in winter. "It's too spooky out there on
the sea ice for me,” the wife states. This year they were unsuccessful in harvesting a moose, but their -on in
Anchorage did and shared it with them. If they had been successful and their son had not, they would have
reciprocated. Moose is preserved by freezing, Summer is their busiest resource harvesting period, primarily
because of resource availability, road access, and time not committed to work (longer days, vacation time). To
this household the ability to use and harvest local resources is an important part of living in northwest Alaska.

Applicant Applicant

Criterion Minimum Answer  Formula Score Percent
A. Quantity of fish and game consumed 125 130 /10 = B 216G
B. Number of species used 6 X 3= 6 11¢
C. Days spent taking or processing 0 10 1= 10 <

1 D. No. of months when takint! occurred 4 1 :
E. Weeks when taking fish/game was main 0 0 \1= 01
work
F. Households receiving or giving 0 10 n_ 20 0G |
G. Taking was in subsistence use area.’ 0 5 X1= 5 |
v=5n=0
TOTAL 56 0o V

This case does not qualify as a subsistence user, failing it) meet the minimum thresholds for criteria tfi'. C
and tDi, and scoring less than 100 points total.

Case 7 Assumptions

To score this case, the following assumptions were made:

(1) the applicant's household used 2 resource categories with the following weights: moose (250 Ibs. Iv.cncd
from son in Anchorage) and crab (10) (categories not counted included: pink salmon, silver salmon. D>\
Varden. and grayling because they were harvested with mellicient rod and ieel: blueberries and cranbemc'
because they are not fish and game)



(2)*the applicant consumed about 130 Ibs personally, as the household's moose and crab were assumed to
about 260 Ibs, or about 130 Ibs per member

(3) 10 days were spent taking or processing (10 days hunting; 0 days fishing were counted because it was
recreational in nature)

(4) the moose hunting occurred during 1 month

(5) there were no weeks where taking fish and game was the main activity

(6) the applicant shared with the maximum of 10 households

(7) all taking occurred locally



Case 8 This Nome household is composed of a husband in his late 30s, his wife in her early 40s, an adult
son, and a six-year-old son. The husband is Eskimo and has lived in Nome all his life. The wife is not Native,
but she has lived in Alaska for 22 years, 9 of which have been in Nome. Both husband and wife are
professional educators, although the husband was unemployed at the time of the survey. The older son is
employed as a laborer for the city and carves part-time. The combined household annual net income varies
depending on whether or not their contracts extend into the summer months, but averages between $40,000 and
$50,000.

This household estimates that during most years 75 percent of their protein foods are derived from locally
harvested fish and game. This summer, however, the husband had to attend school in Fairbanks for three
months and their four-wheel-drive vehicle was broken down, so only about 50 percent of this winter’s protein is
composed of locally harvested resources. The household has two camps, one at Cape Nome (18 miles east ot
town). This summer (June 15 to the end of August), they seined for salmon at Fort Davis with a non-related
fishing partner, together harvesting 200 pinks, 150 chums, 25 silvers, and one king. Their half of the fish was
dried, requiring the occasional help of a married son and his wife and an average of 2-3 hours' labor a day to
care for the drying fish. Much of the salmon was distributed to XYZ (an organization which provides meals to
elderly Native people) and to individual older households without adequate resource support. Some dried tish
and moose meat are traded for marine mammal products such as walrus meat and belukha mtiktuk.

Other fish taken by this household include arctic cod ("tomcod") which are taken through the sea ice in winter,
dried, and shared with others (75 were harvested this last winter); whitefish, harvested by the older son m
nearby rivers; or capelin ("cigar fish") taken on the beach in late July; and arctic char, taken from rivers with a
seine or rod and reel and smoked (an activity often undertaken simultaneously with moose hunting). This
household uses both a seine and rod and reel for fishing, but reports that the outcome of both techniques is die
same, a means for obtaining food. The wife states, "I wouldn't catch a fish 1wasn't going to eat; it would he a
silly waste of time." They would like to fish through the river ice in winter, but lack adequate knowledge about
where the holes are located.

Moose are very important to this household, and they are successful in harvesting at least one every year.
Moose meat is also shared with XYZ and with people they "owe things to."

Although marine mammals are used for food and raw materials by household members, the husband doe' not
own a boat and so can hunt only when there is room for him on a friend's boat. He was unable to participate
this spring, but, as previously mentioned, obtained some food through trade of other resources.

Waterfowl are not as accessible as the household would like because they have no boat, but someone in die
household will harvest various species if they have a chance to hunt with someone else while usidtig a ullage
Husband und wife normally eat ptarmigan, but this year they were scarce and only five were taken. All
household members will participate in crabbing for king crab through the ice, but the last couple of years .ran
have not been abundantly available in nearshore waters; and. according to this household, many people in town
are both discouraged and think it is too risky to go out on the necessary three or so miles of ice to harvest this
resource. Blueberries, salmonberries, mossbemes, greens, and roots are also harvested in summer, primarily
by the wife.

Not only does this household provide resources to oiher households both within and without Nome, but they
participate as recipients in a resource distribution network that spans hundreds of miles. The husband's moihvt
and sister reside in Homer and share halibut, clams, and occasionally seal with this Nome household. Coumii-
in Kotzebue send two to three sacks of shcefish and caribou (as much as they can after they have met then
family's needs) each year.

Although this household states they could physically “survive" without local resources, to Jo so. in their ucw
would dramatically reduce the quality of every aspect of their lives: nutritional, economic, social and cultiiial.
The wife learned to harvest and depend on resources in Washington state with her family, and came to live and
work in rural Alaska to continue that life. Her husband grew up in an Eskimo family.and values (lie h.uw'i
and use of local resources above almost all other tilings in his life. As his wile states. "l don't know uns
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Eskimo male who would be happy if he couldn't participate in resource harvest. It is not simply a matter of
choice but rather a reason to exist."

Applicant Applicant

Criterion Minimum Answer Formula Score Percent
A. Quantity of fish and game consumed 125 300 /10 = 30 17%
B. Number of species used 6 17 x 3 = 51 29%
C. Days spent taking or processing 30 50 /1= 50 28%
D. No. of months when taking occurred 4 9 x2 = 18 10%
E. Weeks when taking fish/game was main 0 2 x 1= 2 1%
work

F. Households receiving or giving 0 10 x2 - 20 11%
G. Taking was in subsistence use area? 0 5 x 1= 5 3%
y=5,n=0

TOTAL 176 100%

This case qualifies as a subsistence user, scoring more than the 100 point threshold and meeting minimum
thresholds for each criteria.

Ctise 8 Assumptions

To score this case, the following assumptions were made:

(1) (he applicant's household used 17 resource categories with the following weights: pink salmon (460K chum
salmon (675), silver salmon (115), king salmon (12), tom cod (16) moose (540), ptarmigan (4) walrus (.”).
beluga (?), whitefish (?), capelin (?), arctic char (?), waterfowl (?), crab (?), halibut (?). sheetish (.”). caribou
(?) (berries, greens, and roots were not counted because they are not fish and game)

(2) the applicant consumed a minimum of about 300 Ibs personally, as the total household harvest which was
used weighed about 1,191 Ibs (an additional 631 Ibs of salmon was assumed to be given uwayi, or about 3'K
per member, and the household received additional foods from relatives and friends

(3) 50 days were spent taking or processing (40 days fishing, 10 days hunting)

(4) the harvest occurred in 9 different months

(5) there were 2 weeks where taking fish and game was the main activity

(6) the applicant shared with the maximum of 10 households

(7) all taking occurred locally



GOVERNOR'S SUBSISTENCE BILL SECTIONAL ANALYSIS APPENDIX F

COMMUNITY SIZE, ECONOMY, AND
NUMBER OF SUBSISTENCE USERS

February 1992

The Governor's subsistence bill states that there are relationships between
patterns of wild resource use and types of communities in Alaska. This paper discusses
some of the evidence in support of these relationships.

The "Findings, Purpose, and Intent" section of the Governor's subsistence bill
states:

(6) among persons who hunt and fish, a large majority of those living in areas
described in AS 16.05.268(e)(1); a majority of those living in communities
described in AS 16.05.268(e)(2); and a small minority of those living in
communities or areas described in AS 16.05.268(e)(3), depend upon the
subsistence taking of fish and game.

The subsistence bill describes the three types of areas referenced above:

(e)(1) areas where the human population of each community is less than 2,500
and where dependence upon subsistence is a principal characteristic of the
economy, culture, and way of life of the areas, and that are not part of an urban
area.

(e)(2) communities where the human population is 2,500 to 7,000 and where
dependence upon subsistence is a principal characteristic of the economy,
culture, and way of life of the community, and that are not part of an urban
area.

(e)(3) communities or urban areas where the human population is 7.000 or
greater or areas or communities where dependence upon subsistence is not a
principal characteristic of the economy, culture, and way of life of the area or
community.

For subsistence permits, residents of the three types of communities are
accorded different procedures by the subsistence bill. A person who hunts or fishes
living in Type 1 communities (e)(1) "is presumed to meet" subsistence user criteria,
rebuttable only by "clear and convincing evidence"”, so no permit or paperwork is
required (g)(1). A person who hunts or fishes living in Type 2 communities (e)(2) "is
rebuttably presumed to meet" subsistence user criteria, upon signing a statement
affirming the person's compliance, rebuttable by a preponderance of evidence (g)(2).
A person who hums or fishes living in Type 3 communities (e)(3) is presumed not to
meet subsistence user criteria, and is qualified only upon certification that the person
meets the subsistence user criteria (g)(3).

In general, studies by the Division of Subsistence show that there are strong
relationships between community size, economy, and percent of subsistence users in
Alaskan communities. These relationships are outlined in this paper, with references to
research which provide more detailed data on these issues.

SECTIONAL ANALYSIS - COMMUNITY SIZE
ECONOMY, NUMBER OF SUBSISTENCE USERS



Communities <2.500 people with Mixed. Subsistence-Cash Economies

Most small, rural communities in Alaska are supported by mixed, subsistence-
cash economies (cf, Wolfe and Ellanna 1983; Wolfe and Walker 1987; Wolfe and
Bosworth 1990; Schroeder et al 1987). In these communities, a large majority of
residents are subsistence users. Mixed, subsistence-cash economies have several
characteristics:

1. domestic mode of production of wild foods (family-based groups produce
wild foods)
2. extensive non-market distribution and exchange of wild food products among
consuming households
3. high participation rates in consumption of wild foods
4. a traditional seasonal cycle of harvesting and processing wild foods
5. a wide diversity of wild resources produced and consumed
6. moderate to high volumes of wild foods produced and consumed
7. household specialization in production ("the super-household phenomenon,”
the "30-70 mle")(Wolfe 1987)
8. small-scale, efficient technologies for harvesting and processing
9. integration of subsistence production with cash
a. use of income to invest in equipment to harvest and process wild
foods
b. insecure sources of monetary incomes for some families over the long
term is common
c. low income levels for a substantial proportion of families is common
d. limited private f'ctor employment is common
e. high costs of imported goods and limited retail stores are common
10. traditional subsistence territories and rules of access to common property
resources (“"customary law")
11. traditional knowledge and value systems

Of the approximately 278 Alaska communities with a population less than 2.500 in
1990, about 251 had mi. :d. subsistence-cash economies with these types of
characteristics in 1986, as determined by the Alaska Boards of Fisheries and Game.

In general, research by the Division of Subsistence has found that a large
majority of residents participate as consumers of subsistence products in small
communities with mixed, subsistence-cash economies (cf, Wolfe and Ellanna 1983;
Wolfe and Walker 1987; Wolfe and Bosworth 1990; Fall, Foster, and Stanek 1984;
Schichnes and Chvthlook 19S8; Sumida and Andersen 1990; Leghorn and Kookesh
1986; Schroeder et al 1987). Most wild foods are produced by a subset of very
productive households in the community (it is common that about 30 percent of the
households produce about 70 percent or more of the wild foods). Wild foods are
typically shared by highly productive households with less productive households, most
commonly along kinship lines and also through other traditional distribution means.
Because of extensive Kkinship ties connecting households in most small communities,
almost all persons in the community become consumers of subsistence products.
Exceptions include relatively new residents who may be in the process of integrating
into the local system, temporary residents primarily living in the community for
employment reasons (such as school teachers or construction workers), and the
occasional non-conforming resident household.



A case example of a small community with a mixed, subsistence-cash economy
is Kaktovilc, an arctic slope community with 224 people in 1990, of which 84.4 percent
were Alaska Native, primarily from Inupiat cultural traditions. In 1986, the Division
of Subsistence interviewed 42 of 53 households in Kaktovik to document the past 12-
month's subsistence patterns. Based on that survey, 90.5 percent of Kaktovik
households reported harvesting some wild foods in 1985-86. In terms of use, 100
percent of households used subsistence Fish, 100 percent used big game, 88.1 percent
used marine mammals, and 88.1 percent used wild birds. Most subsistence foods were
harvested by a subset of the community's households: 30 percent of Kaktovik's
households produced 70 percent of the harvest by weight. Wild foods were widely
shared among households, so that use of major species was reported by a large majority
of households. For instance, all households (100 percent) reported using char, 95.2
percent used caribou, 69.0 percent used ringed seal, and 61.9 percent used spotted seal.
The community landed no bowhead whales that year, yet 83.3 percent of households
used bowhead whale which were shared from other communities on the north slope.
While 7.2. percent of Kaktovik households harvested moose, 45.2 percent of households
used moose. While 2.4 percent of households harvested muskox, 42.9 percent used
muskox.  While no one reported harvesting broad whitefish, 47.6 percent used
whitefish, received from other communities. Kaktovik residents harvested an average
of about 328 Ibs of wild foods per person in 1985-86, which contained 213 percent of
an individual's recommended daily allowance of protein and 31 percent of the daily
allowance of calories. The survey did not ask for estimates of individual or household
consumption levels. However, because of the wide-spread sharing of wild foods, the
mean per capita harvest estimate is probably a reasonable estimate of per capita
consumption as well. Kaktovik's cash sector was relatively strong during the 1980s
compared with most other small Alaska communities, due to employment generated
from North Slope Borough oil revenues. The mean taxable income per income tax
return in Kaktovik from 1981-85 was 525,591, compared to 56,629 for Venetie. a
neighboring village to the south, and compared to S24.677 for Fairbanks, an urbanized
area to the south. The cost of food in Kaktovik is estimated to be 228 percent of prices
in Anchorage. The Alaska Boards of Fisheries and Game determined that Kaktovik
had a mixed, subsistence-cash economy during deliberations in 1986. State regulations
provide for subsistence hunting and fishing in the Kaktovik area.

Kaktovik is just one example of the approximately 27S small communities with
mixed, subsistence-cash economies in the state. Other communities show differences :n
terms of types of species used, harvest quantities, and the integration of subsistence
activities with the pattern of local employment (Wolfe and Ellanna 19S3: Wolfe and
Walker 1987). However, most small communities are similar to Kaktovik in regards to
the general characteristics of the mixed, subsistence-cash economy listed above. The
Division has conducted studies in over 200 small communities, reported in the
Division's technical paper series. Examples of other case communities for comparison
with Kaktovik include Tyonek in the southcentral region (Fall. Foster, and Stanek
1984), Manokotak in the southwest region (Schichnes and Chvthlook 19SS), Fort
Yukon in the interior region (Sumida and Andersen 1990), and Tenakce Springs in the
southeast region (Leghorn and Kookesh 1986).

Communities with 2.500-7.000 people and Mixed. Subsistence-Cash Economies

There were seven mid-sized communities ir. Alaska with populations of 2,500-
7,000 people in 1990: Cordova (2,579), Kotzebue t2.751). Unalaska (3.0S°).
Petersb'rg (3,230), Barrow (3,469), Nome (3,500), and Bethel (4,074). Dillingham,
with a growing population of 2,017 people, was approaching the 2,500 level. In I°So.



the Alaska Boards of Fisheries and Game determined each of these communities to
have mixed, subsistence-cash economies. Studies have been done in most of these
communities (cf, Ellanna 1983; Fall, Schichnes, Chythlook, and Walker 1986; Stratton
1989; Smythe 1988; Wolfe 1986). These studies have shown that, in general, in these
communities, a majority of residents who hunt and fish probably meet the criteria of a
subsistence user; however, some residents who hunt and fish in these communities
probably do not. In general, the mixed, subsistence-cash economies of these
communities share the characteristics of smaller communities, listed above, with a few
important additions:

1. more employment opportunities commonly exist in the community in
comparison with smaller communities, especially in government services,
transportation, and/or commercial fishing;

2. greater between-household diversity exists in resource use patterns, due to
greater cultural diversity in the population and more economic options;

3. other cultural traditions are found within segments of the population that
affect a household's resource use patterns, such as the recreational-sport
outdoors tradition and commercial fishing traditions of industrial-capitalism.

In general, research by the Division of Subsistence has found that most residents
participate as consumers of wild resource products in mid-sized communities (2,500-
7,000 people) with mixed, subsistence-cash economies. For instance, in Cordova in
1985, 73.3 percent of households used non-commercial salmon, 69.9 percent used
halibut, 79.6 percent used big game, and 80.1 percent used marine invertebrates. In
Petersburg in 1987, 96.9 percent used salmon, 81.4 percent used halibut, 76.1 percent
used big game, and 80.3 percent used marine invertebrates. As in small villages, most
wild foods are produced bv a subset of very productive households in the community.
Wild foods are commonly s..ared by highly productive households with less productive
households, most frequently along kinship lines.

However, in general, the populations of mid-size communities are more
culturally mixed in comparison with small communities, due to in-migrations of new
residents during the past decades. Because of this, some households in the community
fall outside of the extensive kinship networks used for sharing that characterize
subsistence-cash systems. Some portion of households in mid-sized communities do
not consume subsistence foods for this reason. In addition, some portion of households
do not participate in the community's resource use pattern because they choose to
participate solely in the cash sector of the community's economy. This choice appears
to be due to the personal cultural background and economic situation of the household.
Some segment of the population of mid-size communities engage in wild resource
harvests from cultural traditions which are different from subsistence customs and
traditions.  In particular, some households hunt and fish primarily from a Euro-
American recreational-sports outdoors tradition. Some households harvest fish
primarily as part of the commercial fishing tradition of industrial-capitalism. Some
households in tnese segments of the population may express ideologies in opposition to
subsistence traditions, and disagree with laws providing special subsistence preferences.
Therefore, although research supports the conclusion that a majority of residents m
mid-size communities who fish and hunt are participants in a subsistence-type pattern of
wild resource use, a portion of the residents in mid-sized communities who hunt and
fish do not.

A case example of a mid-size community with a mixed, subsistence-cash

economy is Kotzebue, a community in northwest Alaska with 1.751 people in 1°°0. of
which 75.1 percent were Alaska Native, primarily from Inupiat cultural traditions.
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Kotzebue served as a regional center to 11 villages of the northwest arctic. It provided
a center for services, government, commerce, transportation, and administration of a
developing regional minerals industry. Wage-paying jobs linked to these government-
financed services and administrative functions are more numerous in Kotzebue in
comparison with surrounding villages, and mean incomes were correspondingly larger.
The mean taxable income per income tax return in Kotzebue from 1981-85 was
520,444, compared to $9,858 for Selawik, a neighboring village, and compared to
524,457 for Anchorage, an urbanized area to the southeast. The cost of food in
Kotzebue is estimated to be 155 percent of prices in Anchorage.

In 1986, the Division of Subsistence interviewed a random sample of 90 of 765
households in Kotzebue to document the past 12-month's subsistence patterns. Based
on that survey, 78.5 percent of Kotzebue households reported harvesting some wild
foods in 1986*. In terms of use, 95.1 percent of households used subsistence fish, 88.1
percent used big game, 64.3 percent used marine mammals, and 64.0 percent used wild
birds.  Most subsistence foods were harvested by a subset of the community's
households: 30 percent of Kotzebue's households produced 70 percent of the harvest by
weight.  Wild foods were widely shared among households, so that use of major
species was reported by a large majority of households. For instance. 95.4 percent of
households reported using salmon, 76.0 percent used sheefish, and 88.1 percent used
caribou. Bearded seal was used by 47.2 percent. The community landed no bowhead
whales (some Kotzebue residents helped Point Hope hunt), yet 41.1 percent of
Kotzebue households used bowhead whale which was shared from Point Hope. While
8.4 percent of Kotzebue households harvested moose, 42.0 percent of households used
moose.  While 45.2 percent of households harvested caribou, 88.1 percent used
caribou. Kotzebue residents harvested an average of about 398 Ibs of wild foods per
person in 1986, which contained 258 percent of an individual's recommended daily
allowance of protein and 37 percent of the daily allowance of calories. The survey did
not ask for estimates of individual or household consumption levels. However, because
of the wide-spread sharing of wild foods, the mean per capita harvest estimate is
probabiv a reasonable estimate of per capita consumption as well. The Alaska Boards
of Fisheries and Game determined that Kotzebue had a mixed, subsistence-cash
economy during deliberations in 19S6.  State regulations provide for subsistence
hunting and fishing in the Kotzebue area.

There are substantial differences between the seven communities in this mid-size
ciass in terms of how wiid resources are integrated into each community's culture,
economy, and way of life. These use patterns are influenced by the community's
history and cultural composition. But underlying these differences in detail appear to
be the characteristics common to mixed, suhsistence-cash economies, listed above.
Other mid-size communities where the Division of Subsistence has conducted studies
which can be compared with Kotzebue include Nome (Ellanna 19S3). Cordosa
(Stratton 1989), Petersburg (1988), and Bethel (Wolfe 1986). Dillingham, a
community aimost within this category, can also be compared (Fall. Schichnes.
Chythlook, and Walker 1986).

Communities >7,000 People

In 1990, about 441,521 people lived in Alaskan communities larger than “*.000
people, which was about SO.2 percent of the state's population. Areas with populations
greater than 7.000 people include the Anchorage Borough (226.338). the Fairbanks
North Star Borough (77.720), the Matanuska-Susitna area (39,415). the Kenai
Peninsula area (36.651). and the Juneau Borough (2-6.751). In !9So. the Boards of



Fisheries and Game found that the use of non-commercial fish and game did not
comprise a principal part of the economies of these areas, fn general, these areas are
supported by industrial-capital economies (cf, Wolfe and Ellanna 1983; Wolfe and
Walker 1987; Schroeder et al 1987). Other large Alaska communities include the
Ketchikan area (13,828), the Kodiak City area (12,230), and Sitka (8,588). In 1986,
the Alaska Boards of Fisheries and Game determined that Ketchikan did not have a
subsistence-cash economy, while Sitka and Kodiak City did.

In large urbanized areas with industrial-capital economies, the great majority of
residents who hunt and fish are probably not subsistence users. In general, the pattern
of resource uses of most residents in large urbanized areas with industrial-capital
economies show certain characteristics:

1. fishing and hunting are primarily for commercial uses, recreational-sport
uses, and personal uses (limited fishing for food)
2. small volumes of wild foods are produced and consumed by most fishers and
hunters, with most meat and fish purchased from stores
3. distribution and exchange of wild foods products between households are
relatively limited
4. hunting and fishing are typically intermittent breaks from regular wage
employment work schedules, rather than a traditional seasonal cycle of
harvesting and processing activities
5. a relatively narrow diversity of wild resources is produced and consumed by
most households
6. fishing and hunting methods are commonly geared for "fair chase"
recreational values, rather than efficient food production
7. both local and relatively wide-ranging land use patterns art common,
especially using the public highway systems and aircraft for transportation
8. fishing and hunting values commonly derive from a Euro-American "sports-
outdoors™ tradition
9. wage employment in an industrial-capital economy provides the primary
mode of food production for residents
a. strong cash sectors commonly provide wage employment opportunities
to most households
b. there are relatively lower costs of imported goods and well-stocked
retail stores
¢c. commonly there are secure sources of monetary incomes for families
over the long term
a. commonly there are moderate to high income levels for a substantia!
proportion of families

In general, many residents of large Alaskan communities with industrial-capitai
economies™ fish and hunt. For instance, in 1989 there were an estimated 12-1.25-
resident sport anglers in the Anchorage-Matsu area (West Cook Inlet-Lower Susitna
Drainage) and an estimated 24,211 resident sport anglers in the Kenai Peninsula area
(Mills 1990). While the numbers participating in fishing and hunting are substantial,
estimates of mean oer capita harvests in large, urbanized areas are relatively low
compared with small communities (Anchorage - 10 Ibs per capita; Fairbanks -- 22 Ib>
per capita; Kenai -- 37 Ibs per capita) (Wolfe and Walker 19S7). Mean per capita
harvest levels were significantly higher in communities like Sitka (146 Ibs) and Kodiak
City (147 Ibs) for a number of economic, ecological, and cultural reasons (Division of
Subsistence, Community Profile Database).



In general, most of the populations of urbanized communities fish and hunt as
part of a Euro-American "sport-outdoors” tradition. However, there exists cultural and
economic diversity between households in many large communities. In some large
communities, there are households who are part of minority enclaves or social groups
whose members continue to practice a distinct cultural tradition, such as using
traditional wild foods in the home and in ceremonial occasions (Schroeder 1983).
Some members of Alaska Native groups with subsistence traditions are examples of
these residents. In some communities, there are households who choose to practice an
Alaskan "homestead" tradition (or "frontiers tradition"), which includes harvesting for
one's household to achieve cultural values of "self-sufficiency” and "healthful foods"
from wild resources (Caulfield 1983; Schroeder 1983; Georgette 1983; Reed 1983,
1985). These kinds of households may desire to continue these traditions although it is
more difficult in large, populated areas than small communities. Finally, there are
some households in certain urbanized areas whose individual household economies
resemble the "mixed, subsistence-cash economic systems" of rural communities, but at
the domestic household level (Schroeder 1983). These households fish and hunt
because it provides a more secure economic base than if they did not.

Thus, there are at least three cultural traditions that explain how subsistence
users may exist in urbanized areas: "Alaska Native cultural traditions”, an Alaskan
"homestead (or frontier) tradition”, and the "mixed subsistence-cash economic
tradition" at the household level. Although the large majority of residents of large
urbanized communities who fish and hunt do so as part of a sports-outdoors tradition, a
minority of residents who hunt and fish may do so from these three other types of
cultural and economic traditions.

There are differences among the communities in this third category in how fish
and game uses are integrated into each community's economic and cultural patterns.
Unfortunately, detailed household surveys have not been conducted in the largest
urbanized areas (Anchorage, Fairbanks, and Matanuska-Susitna Borough) which are
comparable to the surveys conducted in small Alaska communities (but see Caulfield
1983; Schroeder et al 1987). Comparative studies are available for Kodiak City
(Kodiak Area Native Association 1983), the Kenai Peninsula area (Georgette 1985:
Reed 1983, 1985), and Sitka (Gmelch, Gmelch, and Neison 1984; Schroeder 19S3).
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Resource Diversity

"Resource diversity” is the number of different kinds of wild resources used by families for
food, raw materials, and other subsistence uses during the year. A relatively wide resource
diversity can be used as one defining characteristic of a subsistence use pattern. Resource
diversity can be measured by counting the number of different resource categories used by a
person during the past year (a list of resource categories are shown in Table 1, discussed
below).

Threshold Levels

The Governor's subsistence bill recommends that the Boards of Fisheries and Game establish
threshold levels of resource diversity for subsistence users. This means that applicants for a
subsistence permit with resource diversity counts below a certain number would not qualify as
subsistence users. The threshold level would be set to meet certain standards: a large majority
of residents in communities with populations of less than 2,500 people should be above the
threshold; a majority of residents in communities with populations of 2.500 to 7.000 people
should be above the threshold; and a small minority of residents in communities with greater
than 7.000 people should be above the threshold. The threshold levels also could be specific to
particular regions, to deal with variability in species availability between regions.

Measures of resource diversity by the Division of Subsistence. Alaska Department of Fish and
Game are summarized in another report (Resource Diversity .As A Characteristic of
Subsistence Uses, by Robert J. Wolfe. Division of Subsistence. Alaska Department of Fish
and Game. Juneau. 1992). Tables 2 and 3 derive from that report.

Table 2 presents a measure of resource diversity at the community level. It counts the resource
categories used by 50 percent or more of sampled households in particular communities where
the Division has conducted research. It illustrates that at the community level, tne diversity of
resources varies substantially by place and area. For instance, there were six resources u>ed
by 50 percent or more of sampled households in Kotzebue in 1987 (1990 population. 2."5!
people). By comparison, there were 13 resources used by 50 percent or more of sampied
households in Point Lay. and only 2 resources used by 50 percent or more of sampled
households in Anderson. In general, this community-level data supports the assertion th.it
resource diversity increases in smaller communities with subsistence-cash economies. A>
“hown in Table 2. most small communities with subsistence-cash economies have commumts-
level counts greater than 6 resources. However, a few are near or below that level. >uch ,i>
Haines (4), Tok (4), Copper Center (6). Gulkana (7). Chignik Bay (7), Galena i9). and Tanan.i
(9) (see Table 2 for the complete list).

Table 3 presents a measure of resource diversity at the household level. It counts the percent
of households using a certain number of resources for 15 selected communities where data are
available. Resource categories are counted in two different ways in Table 3. The first list is
full species list, while the second removes "plants” and “berries” and combines all salmon

SECTIONAL ANALYSIS - THRESHOLD LEVELS
AND BASIC RESOURCE LISTS FOR MEASURING
RESOURCE DIVERSITY OF SUBSISTENCE USERS
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species into a single category (the issue of counting resource categories is discussed below).
As shown in Table 3, resource diversity at die household level (as measured by the first list)
differs substantially between households within a community. For example, in Tanana, 7.8
percent of households used 5 or fewer resources, 51.6 percent of households used 10 or fewer
resources, and 81.6 percent used 15 or fewer resources. By comparison, in Kotzebue, 20.6
percent of households used 5 or fewer resources, 45,9 percent used 10 or fewer resources, and
77.0 percent used 15 or fewer resources. As a third comparison, in Copper Center, 31.9
percent of households used 5 or fewer resources, 70.7 percent of households used 10 or fewer
resources, and 93.1 percent used 15 or fewer resources.

The data in Tables 2 and 3 are similar to the types of information that the Boards of Fisheries
and Game would be provided as they established minimum thresholds and scoring systems for
this subsistence user criterion. For instance, if die Boards established a minimum threshold
level of 6 for households in the northwest arctic region, then about 79 percent of Kotzebue
households look like they exceed that level, according to Table 3 (that is, about 21 percent of
Kotzebue households reported using 5 or fewer resources). The data in Tables 2 and 3 suggest
that the Boards may want to consider establishing region-specific threshold levels. Region-
specific thresholds may provide more sensitive measures of resource diversity than a statewide
standard, because they would factor in differences in the availability of resources between areas
of the state.

Basic Resource Lists

Measuring resource diversity is affected by the way resources are counted, as shown hv
comparing household frequencies in the first list with the second list in Table 3. To measure
the resource diversity of a subsistence applicant, the Alaska Boards of Fisheries and Game
must develop a systematic method for counting resource categories used by an applicant. As
part of this method, the Boards must identify a standard list of resource categories fur
counting.

Table 1 is an example of a list of basic resource categories that might be considered by :he
Boards. The basic list contains about 90 different categories of wild resources which are
commonly reported used within particular Alaska communities, according to Division .t
Subsistence surveys. Table 1 also lists about 115 other subsistence resource categories which
are not included in the basic list, either because they are subsumed under a more general
resource category or because the Boards may not choose to count the category for the purpose
of measuring resource diversity.

As shown in Table 1, over two dozen species of migratory birds have been grouped into the
general categories of "ducks"™ and "geese" in the basic list. Several varieties of shellfish have
been grouped into the general categories of "clams”, "cockles", and "crabs” in the basic list.
A number of freshwater and saltwater fish species which are less commonly used are grouped
into "other non-salmon fish" (including fish such as sturgeon, sea perch, shark, and
needlefish). Trout are not included in the basic list because the Boards do not recognize them
as subsistence species for most areas of the state.



TABLE 1
SUBSISTENCE RESOURCE CATEGORIES USED BV ALASKAN COMMUNITIES

BASIC LIST FOR COUNTING RESOURCE DIVERSITY.
AND OTHER RESOURCES SUBSUMED BY OR NOT ON BASIC LIST

BASIC LIST OTHERS

Chum Salmon

Coho Salmon

Chinook Salmon

Pink Salmon

Sockeye Salmon

Salmon Roa

Blackfiah

Burbot

Cisco

Grayling

Pika

Shoolish

Sucker

W hitofish. Brood

Whitalish. Alaska-Humpback-Lako

W hitofish, Round

Black Cod-Sablafish

Lingcod

Tom Cod

Pacific Cod-Gray Cod

Halibut

Herring

Harring Roa on Kalp. Hemlock, Eelgross

Rockfish

Red Snappar (Yellowoye Rockfish)

Sculpin

Smalt

Eulochon (Hooligan)

Arctic Chor

Dolly Vardon

Other Non-salmon Fish
Capelin
Green Sturgeon
White Sturgeon
Whiting
Flounder
Sola
Herring Sack Roe
Blue Rockfish
Sea Bass
Sea Pa'ch
Surf Smelt
Rainbow Smelt
Greenling
Wolf Eel
Blonnv Eel
Lamprey Eol
Dogfish
Shark
Pollock
Skates
Silver Hake
Black Bass
Slue Fin
Tuna/Mackerel
Needlefish
Cutthroat Trout
Lake Trout
Rainbow Trout

Steelhead



TAEE 1
SUBSISTENCE RESOURCE CATEGCRIES USED BY ALASKAN COVMLNITIES

BASIC LIST FOR COUNTING RESOURCE DIVERSITY,
AND OTHER RESOURCES SUBSUMED BY OR NOT ON BASIC LIST

BASIC LIST OTHERS
Black Boar

Brown Bear
Caribou

Door

Goat

Moose

Muskox

Shoep

Arctic Fox

Rod or Cross Fox
Beaver

Coyota

Arctic Here
Snowshoe Haro
Land Otter
Lynx

Marmot

Morten

Mink

Muskrat
Porcupine
Weasel

Wolf

Wolverine

Tree Sauirrel
Parka Squirrol (ground)
Ermine

Belukha
Bowhead
Bearded Seal

Fur Seal

Harbor Seal

Ringed Seal

Spotted Seal

Seal Oil

Walrus

Polar Bear

Sea Lion

Sea Otter
Groy Whale
Black Fin Whale
Ribbon Seal
Porpoise/Dolphin

Grouse

Ptarmigan

Ouck9

Geese

Swan

Crane

Bird Eggs
Snowy Owl
Eider
Scotor
Harlequin
Golduneve
Bultleheod
Merganser
Scaup
Mallard

Pintail



TABLE 1
SUBSISTENCE RESOLRCE CATEGCRIES USED BY ALASKAN GCCMMLNITIES

BASIC LIST FOR COUNTING RESOURCE DIVERSITY,
AND OTHER RESOURCES SUBSUMED BY OR NOT ON BASIC LIST

BASIC LIST OTHERS
Wigoon
Teal

Gadwoll
Oldsquavv
Shoveler
Canvasback
Redhead
Ringneck
Brant
Emperor Geese
Snow Geese
Whitefronted Geese
Taverners
Cacklers
Lessors
Vancouvers
Ousky Geese
Aleutian Geese
Whistling (Tundral Swan
Trumpeter Swan
Whooper Swan
Snipe
Plover
Cormorants
Loons
Pullins
Gulls
Kittiwakes
Murro
Tern
Grebe
Great Blue Heron
Murre Eggs
Gull Eggs
Cormorant Eggs
Puftin Eggs
Tern Eggs
Plover Eggs
Snipe Eggs
Crane Eggs
Duck Eggs
Geese Eggs
Swan Eggs

Abalone

Clams

Crobs

Cockles

Scallops

Mussels

Chiton

Octopu3

Sea Cucumbor

Sea Urchin

Shrimp

Other Marino Invertebrates
Butter Clams
RaZor Clams
Steamer Clams
Little Neck Clams
Soltshell Clams



TABLE 1
SUBSISTENCE RESOURCE CATEGORIES USED BY ALASKAN COMMUNITIES

BASIC LIST FOR COUNTING RESOURCE DIVERSITY.
AND OTHER RESOURCES SUBSUMED BY OR NOT ON BASIC LIST

BASIC LIST OTHERS
' Pinkneck Clams

Horsa Clams (Gaper)
Oungoness Crab
King Crab
Tanner Crab
Opis Crabs
Hair Crab
Box Crab
Basket Cockles
Heart Cockles
Geoducks
Blue Mussels
Snails
Limpets
Squid
Oyster
Whelk
Berries
Plants/Groens/Mushrooms
Black Seaweed
See Ribbons
Bull Kelp




Table 2
Count ul ihe Resources Used by bO I’eicuiil or More of Sampled Households

I3y Community, Rouion and Resource Class, lor Selected Communities

S(iiiiizn: Cumiiiuimy Prolilo DolaGusn, Division ul Sulisisluiiuti At34g

M iimmii Non-

Big Birds Itivntlu Muiinu  Sulrnon  Plants &
Community Rogion Gurno & tUUs lilulcs Mummuls Fish Barrios
Koliebue Arctic 1 0 0 0 3 1
Nuigsul Arctic 1 2 0 2 5 1
Kaktovik Arctic 3 5 0 3 2 0
Point Lay Arctic 1 5 0 4 2 1
Shishmaiel Arctic 1 5 1 2 4 2
Qravig Mission Arctic 1 4 0 3 4 2
Golovin Arcnc 2 6 1 3 5 2
Anderson Intanor 1 0 1 0
Uouly Inlenor 1 0 1 1
Tok Inlanor 2 1 1 0
McKinlay Park Vrllug Intanor 2 0 1 2
Guiana Intorior 1 3 0 1
Tununu Interior 1 3 1 1
Chisunu Interior 1 0 3 3
Fort Yukon Interior 2 2 2 1
North wuy Inlenor 2 2 3 2
Tonocioss Interior 2 1 3 2
Tallin Intoricir 1 1 3 3
Dot Luke Inlenor 2 1 4 3
Parks Highway Soul Suullicontriil 0 0 0 0 0 1
Glunnullon SoillllLO il 1 0 0 0] 0] t
Tdlkaulnu Smillieanlrul J 0 0 0 0 1
Tu/linu Smillie tsulr < 0 ] 0 0 0 1
East Gluiiii Highway  Souilicaiilr.il 1 o o 0 0 2
Chisinchinu SuulliLanlrul 2 0 0 0 0 2
Kenny luke SiiulliLunli.il 0 0 0 0 1 2
C.Inlniu Siiullicunlirul 0 0 1 0 1 3
Cnlilit>t Cunlur Suullii.urilr.il 2 0 1 0 1 1
Potrrfjwillu Hu.nl Suilllll.UMIt.il 1 1 0 0 1 2
Sl.m.l Suutlu.tililt.il = It 0 1 2
Skin.i linn.In.ul S  Si.iilli.unlr.il 1 1 o 0 1 2
rutr.ili.i S'tull.. uulr.il & 1 1 i} 1 2

Salmon
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lahlo J
Com i of ihe Hesouices Used I3y b() Pufceoi or More of Sampled Households

fly Curiuiiurtny, f(i!(jiou and Resumed Class, fm Suicided (Joiumumiios

Sounu Community Pmhin (luluhuuo, Division ul Suhsislum n ADI(>

lotul Counl
Muunu Non Small Total Salmon Ono
ilj Uiitlu  Invniln M.uinn Salmon Plums & Gumal Total Counl, No Culogoiy, No
Community Ragmn (uuna KEggs binloa  Mummuls fish (loiuos no fulhouiuiu Cuunl  Plunis/Boriius Piunlit/Boiuot
Tfupfiui Ciook Suullicontiol 1 0] 0 0] 2 1 2 0 G 5 4
Gulkunu Soulhcantiul 2 a 0 0 1 2 2 0 7 5 4
Luka Louiso Soulhcontiol 1 0 0 0 4 2 0 0 7 5 5
Slunu llomosloud N Suullicenliut 1 i (o] 0 1 2 2 0 7 5 4
Wosl Glbiiii Highwe Soullicanliul 2 a 0 2 2 1 0 7 5 5
Huiiicuno lliomJ Pus Soulliconliul 1 0 0 0 2 3 2 0 a 5 4
Montuslu Puss Soullicanliul 2 1 d 0 1 3 1 0 a 5 5
Chuso Soulliconliul 1 | 0 0 3 3 1 0 [ 6 6
Gukunu Soulliconliul 2 i 0 0 2 2 0 a 7 6
McCiiilhy Ruud SmilhconU.il 2 | o 0 1 3 1 1 9 6 6
Muniustu Soullicunliul 2 i 0 0 2 3 1 0 9 6 6
Pmtsoit Soulliconliul 2 2 (o] 0 3 1 1 0 9 B a
Sou,dough Soullicanliul 2 1 0 0 2 2 2 0 9 7 G
Souih Wfuiigoll Muu  Soulliconliul 2 1 0 0 2 3 1 0 9 6 6
Gold Ciook Soulliconliul 1 2 0 0 3 3 1 0] 10 7 7
Nuhusnu Rood Soulliconliul 3 1 0] 0 3 2 1 1 11 9 9
Chtwiogo Buy Soulliconliul 2 1 5 2 3 2 0 0 15 13 13
Sun Juun Buy Soulliconliul 2 1 2 1 4 1 4 15 14 11
Pori Giulium Soullicanliul 1 S 1 3 3 S 18 IS 11
Tuhlhik Soullicunliul 2 1 2 3 4 2 5 19 17 13
English Buy Soullicunliul 2 1 5 1 6 4 0 24 20 16
Slikd Soulhuusl 0 0 0 0 0 1 0 1 0 0
Skugwuy Soulhuusl 0 0 2 0 1 0 0 3 3 3
Humus Soulhuusl 0 0 1] 2 1 1 4 3 3
Colhn.iM Cuvu Soulhuusl 1 0 S 2 1 1 7 6 6
Tunnkuu 5|<iings Soulhuusl 1 @ 0 2 1 1 7 6 6
Wiungull Suulhcusl 1 1 [( 1 1 1 7 6 6
Ci,ni) Soulhuusl 1 0 i Q 1 1 1 a 7 7
Hyilui Siuilhii.r.l 1 1 1 1l I 2 1 a 6 6
Mull.O ull.i Soulhuusl 1 1l 1 1 1 1 s a 7 G
S.mio.iii S.tulhil.ISI 1 « 1 a v 2 i a 6 5
lit. .1.UU") tftulhotisl 1 1 t [( ! 2



lable |
Count of tliu Hcsoutcus Used >y bO l'uicent ui More of Sampled Households

liy Community, Hopum and Hesouice Class, for Selected Communities

Siuiii.il. Community Piiihlu Duluhusu, Division ul Si|ll:,ii,lim:ii ADI (,
Muunu Null- Snall

Big Bints Inwilo Munna Salmon Plats & Gumu/ Totul
(riiiniivily (twin (@e’ie 1 Eggs UGS Mummuls Fish Buirts Salmon FRuliwius  Count
Kluwuuk Soulhoaat 1 0 2 0 2 2 2 9
Thorma Buy Sotliofisl 1 0 2 0 3 2 t 9
Putntshuig Soulhansl 1 0 4 0 1 2 2 10
Pont Buko; Southeast 1 0 3 0 3 2 t 10
Whula Pass Soullieusl 1 0 4 0 2 2 t 10
\ollis Suulhonsl 1 0 4 0 2 2 2 11
Kluknun Soutliaasl 0 0 0 5 2 4 tl
Angoon Soutlieusl 1 0 4 0 2 2 3 12
Poll arokuihtui Saulliewsl 1 0 2 0 3 4 2 12
Meyurs Chuck Southeast 1 0 4 0 3 2 3 13
Hlin Covo Southeast 1 0 6 0 3 2 2 14
Kuka Smirthausl 1 0 4 t 2 3 3 14
Pelican SwtliaGl 1 0 s 0 4 2 2 14
Hoonuli Soutliaesl 1 0 3 1 5 2 3 15
Kusaun Soulhoasl 1 0 5 ) a 3 2 15
Poll Piotacticn Soullieust 1 0 3 0 3 4 4 15
Yukulat Soullioust 1 0 4 t 3 3 3 15
lyiluliuig Soulliwst 1 o s 0 S 3 3 17
Buochor Puss Swiltiouwsl 1 1 5 0 4 3 4 18
Edna Buy Souttioust 1 0 7 0 4 3 3 18
Dillingham Southwosi 0 0 0 0 1 3 0 6
Cnigiuk Buy Southwusl 1 0 2 0 1 1 2 0 7
Egugik Smithwosl 1 2 0 0 0 1 3 0 7
Kiulik City Soulliwust 1 0 S u 1 0 2 0 9
Cllinick Smithwosl 1 o J 0 3 0 3 0 10
Nelson Lagoon Suktiwsl 1 3 2 0 1 1 2 0 10
Poll Huiclii Soulliwust 1 J t 0 1 1 3 0 10
Poll lims Smith wusl 1 1 4 I 2 0 3 0 11
Levulmk Smithwusl s b ti 1 J 2 0 0 13
Ak Ik Smilhwust 1 J B 2 1 0 J 0 Ib
Chigiiik t uijooii Soulliwust s 1 » I 1 2 a4 kN Ib
Tk Wok South wusl @ I I I 1 a4 2 15
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Table 2
Counl ol the Resources Used by b(J Rorcuitt or More of Sampled Households

Gy Community, Repion a *JResource Class, for Selected Communities

Souicu: Community I'lolilu DataBase, Division ol SubsistUhoo ADfO

Total Count

Minimi Non- Smalt Total Salmon One

Big Buds Invoilo Mititnu Salmon  Plants & Gantu/ Total Counl, No Category, No

Ciimmumly Ronton Gomo & Ejj™s irulus Mammals Fish Boifios Salmon Fuiliauiots Count Planls/Domos Plants/0Osuis8
Now Stuyuhok Soulliwoit 2 1 0 1 4 1 4 2 15 14 11
Old Huibor Southwest 1 2 5 2 1 0 4 0 15 15 12
Chijntk Luko Southwost 3 3 2 1 1 3 3 0 16 13 n
Pilot Point Southwost 1 7 0 ) 1 1 4 2 16 15 12
Koligonek Southwest 2 3 0 1 4 1 4 2 17 16 13
Larson Day Southwest 1 1 6 1 5 0 4 0 18 18 IS
Ugushik Southwost 2 Q 0 o 2 o 3 a 19 19 17
Ouw/inkio Southwost 1 2 6 1 5 ) a 1 20 20 17
Fulso Puss Southwost 1 6 5 1 3 2 a 0 22 20 17
Poityville Southwest 3 2 S 1 4 3 4 0 22 19 16
Kutluk Southwosi 1 4 S o 7 0 4 0 23 23 20
Munokoluk Southwost 2 3 1 2 11 2 4 2 27 25 22
Iwnof Buy Southwost 2 5 8 1 5 3 7 1 32 29 23



TABLE 3. COUNf Of RESOURCES USED BY CUMULATIVE PERCENT OF HOUSEHOLDS
FOR SELECTED SURVEYED ALASKAN COMMUNITIES.
RESOURCE CAIEGORIES COUNTED IN TWO DIFFERENT WAYS

LISI t

11IS1 2. SAI MON COMBINED INTO A SINGLE SPECIES. PLANTS REMOVED FROM COUNT

COUNT

o

N o oW e

13
14

16
17
18
19
20

~20

FULL SPECIES LIST AS COLLECTED UY SURVEY (CAIEGORIES DIFFER SOMEWHAT BETWEEN COMMUNITIES!

KOTZEBUE

LIST

0.

7.

1

0

1

11.6

13

20.

20

21.
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26.

33

45.

50.

60

67

71.

77.
84.

84
89
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91

100
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KOTZEBUE KODIAK CITY KODIAK CITY

LIST
0

7.

13.

18

20

21.

22

26

33.

4B.

49
58
70
74
79
84
86
8B
91
93
94

100

o b ©

o w
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LIST 1
00
00
1.9
19
39
7.7
110
155

20.0
25 8
33 5
38 7

48

N A

54

65

o)

71

~ O

79
83 2
o/ 1
92 3
94 2

100 O

LIST
0

0.

2
0
6

19

5.

2

B.4

12.9

21.

29

3

.0

36.1

46

53.

65

74.

.5

5

.B

8

8,9

B7.

91.

95.

96
97
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7
0
5
8
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1

3

32.1

41.
53.
59.
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75.
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22.6
34.8
46.3
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64.
71.
70.
81
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96.
98.
98.
98.
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100 0
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0.0
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2.7
8.1
13.5
20.3
25.7
35.1
43.
51.
60.
68.
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71
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93.

94.

w o N
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100 O

GALENA
LIST 2
0.0
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98.6

100.0
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TANANA
LIST 1
0.0
6.8
6.8
6.8
6.8
7.8
22.4
29.2
42.8
43.8
51.6
62.7
66.1
69.5
78.2
81.6
84.4
87.2
89.1
89.1
91.9

100.0

TANANA
LIST 2
0.0
6.8
6.8
7.8
7.8
16.5
35.1
49.7
58.4
65.2
70.4
79.2
80.1
84.4
85.4
88.2
89.1
91.9
91.9
91.9
93.8

100.0



TABLE 3 (CONIINUEDI. CODNI Of RESOURCES USED BY CUMULATIVE PERCENT OE IIOUSEIIOEDS
POM SELECTED SURVEYED ALASKAN COMMUNITIES,
RESOURCE CATEGORIES COUNTED IN IWO DIEI ERENT WAYS
1IST I Mil 1iil'tClfcS 11S? AS COLIECHO UY SUMVIY IDA 11(TORIES DIFFER SOMEWMA F HE IWEEN COMMUNITIES!

Ilb1 2. SAIMON COMBINEI) INK) A SINCit E SHCILS. fIANIS REMOVED IROM COUNT

10K TDK DOT FAKE (>0t LAKE NORTHWAY NORTHWAY TANACHOSS TANACHOSS TETLIN TETLIN

COUNT (1sT 1 11ST 2 11ST 1 11ST 2 LIST 1 LIST 2 LIST 1 LIST 2 LIST 1 LIST 2
0 5.3 59 00 00 0.0 00 3.7 3.7 0.0 00
14 3 14 9 00 00 2.2 2.2 3.7 3.7 0.0 0.0

2 20 0 20 8 00 13.3 2.2 2.2 3.7 3.7 0.0 0.0
3 22.2 230 6 7 20.0 4.4 67 3.7 7.4 0.0 0.0
4 29 0 32 4 13 3 20.0 4.4 6.7 3.7 ID.5 0.0 10.3
5 32 4 44 3 200 20.0 4.4 13.3 11.1 22.2 0.0 10.3
6 38 4 au 7 200 33 3 13.3 20 0 14.8 29.6 10.3 25.5
7 42 3 51 4 20.0 33.3 22.2 26 7 22.2 29.6 10.3 60.7
1 50 3 65 7 20 0 40 0 24 4 35.6 29.6 44.4 10.3 60.7
9 56 2 70 5 200 46.7 26.7 42.2 33.3 55 6 30.3 70.3
10 60 9 78 2 40 0 66.7 37.8 53.3 40.7 63 0 60.7 75.2
n 65.3 86 6 40 0 80 0 46 7 57.8 44.4 74.4 60.7 85.5
12 72 3 87 5 60 0 93 3 51.1 62 2 55.6 77.8 80.7 85.5
13 70 0 89 4 60 0 93.3 55.6 73.3 66.7 B8.9 85.5 90.3
14 78 9 89 8 73 3 100.0 62.2 80.0 74.1 92.6 85.5 95.2
Ib 82 8 91 6 86 7 100 0 68 9 86.7 85.2 96.3 85.0 95.2
16 89.4 96 4 93 3 100.0 82 2 93.3 88 9 100.0 90.3 100.0
17 89 8 96 4 93 3 100.0 88 9 93 3 88.9 100.0 95.2 100.0
IK 90 7 973 100 0 100.0 88 9 100,0 92.6 100.0 95.2 100.0
la 912 98 6 100 0 100 0 93 3 100.0 100 0 100.0 95.2 100.0
20 93 0 98 6 100 0 100 0 95 6 100 0 100 0 100.0 95.2 100.0
>20 100 0 100 0 100 0 100 0 100 0 100 0 100 0 100 0 100.0 100.0
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GOVERNOR 3 SUBSISTENCE BELL SECTIONAL ANALYSIS APPENDIX El

YA S e A AT

February 1992

The Governor's subsistence bill states that there are relationships between
patterns of wild resource use, types of communities, types of economy, and cultures in
Alaska. This bibligraphy lists some subsistence studies done by the Division of
Subsistence, Alaska Department of Fish and Game, which serve as basic references on
subsistence use patterns within Alaska communities. A complete listing of subsistence
studies published by the Division of Subsistence is contained in the abtracts of their
Technical Paper Series, cited below. AH technical papers are available on request from
the Division of Subsistence headquarters office in Juneau (Division of Subsistence,
ADF&G, Box 25526, Juneau, AK 99802-5526; 465-4147.

Basic Listing of Subsistence Studies

1991 Division of Subsistence. Alaska Department of Fish and Game. Abstracts.
Technical Paper Series. Division of Subsistence, Alaska Department of Fish and
Game, Juneau, Alaska, November 1991.

General

Schroeder, Ronart F., David B. Andersen, Rob Bosworth, Judith M. Morris, and John
M. Wright

1987 Subsistence in Alaska: Arctic Interior. Southcentral. Southwest, and Western
Regional Summaries. Technical Paper No. 150 Division of Subsistence Alaska
Department of Fish and Game. Juneau.

Wolfe, Robert J.
1987 The Super-household: Specialization in Subsistence Economies. Division of
Subsistence, Alaska Department of Fish ar.d Game, Juneau.

Wolfe. Robert J. and Robert G. Bosworth
1990 Subsistence in Alaska: A Summary Divis'on of Subsistence. Alaska Department
of Fish and Game, Juneau.

Wolfe, Robert J. and Linda J. Ellanna (comp.)

1983 Resource Use and Socioeconomic Systems- Case Studies of Fishing and Hunting
in Alaskan Communities. Technical Paper No. 61. Division of Subsistence. Alaska
Department of Fish and Game, Juneau.

Wolfe, Robert J. and Robert J. Walker
1987 Subsistence Economies in Alaska: Productivity, Geography, and Development
Impacts. Arctic Anthropology 24(2):56-81.

BIBLIOGRAPHY OF SOME SUBSISTENCE STUDYS
RELATED TO COMMUNITY SIZE, ECONOMY AND
CULTURE



Studies of Small Communities

Fall, James A., Dan J. Foster, and Ronald T. Stanek
1984 The Use of Fish and Wildlife Resources in Tvonek. Alaska. Technical Paper
No. 105, Division of Subsistence, Alaska Department of Fish and Game, Juneau.

Leghorn, Ken and Matt Kookesh
1986 Timber Management and Fish and Wildlife Utilization in Tenakee Springs,
Alaska. Technical Paper No. 138, Division of Subsistence, Alaska Department of Fish

and Game, Juneau.

Schichnes, Janet C. and Molly B. Chythlook
1988 Wild Resource Uses in Manokotak. Southwest Alaska. Technical Paper No.
152, Division of Subsistence, Alaska Department of Fish and Game, Juneau.

Sumida, Valerie A. and David B. Andersen

1990 Patterns of Fish and Wildlife Use for Subsistence in Fort Yukon. Alaska,
technical Paper No. 179, Division of Subsistence, Alaska Department of Fish and
Game, Juneau.

Studies of Mid-Sized Communities

1986 Subsistence Harvests for Kotzebue. Community Profile Database, Division of
Subsistence, Alaska Department of Fish and Game, Juneau.

Ellanna, Linda J.

1983 Nome: Resource Uses in a Middle-Size Regional Center of Northwestern Alaska,
p. 85-123 in Wolfe, Robert J. and Linda J. Ellanna (comp.) Resource Use and
Socioeconomic Svstems: Case Studies of Fishing and Hunting in Alaskan
Communities. Technical Paper No. 61, Division of Subsistence, Alaska Department of
Fish and Game, Juneau.

Fall, James A., Janet Schichnes, Molly Chythlook, and Robert J. Walker

1986 Patterns of Wild Resource Use in Dillingham: Hunting and Fishing in an
Alaskan Regional Center. Technical Paper No. 135, Division of Subsistence. Alaska
Department ot Fish and Game, Juneau.

Stratton, Lee
1989 Resource Uses in Cordova. A Coastal Community of Southcentral Alaska.
Technical Paper No. 153, Division of Subsistence, Alaska Department of Fish and
Game, Juneau.

Smythe. Charles E.

1988 Harvest and Use of Fish and Wildlife hv Residents of Petersburg. Alaska.
Technical Paper No. 164, Division of Subsistence. Alaska Department of Fish and
Game, Juneau.

Wolfe, Robert J. et al.

1986 The Role of Fish and Wildlife in the Economies of Barrow. Bethel. Dillingham,
Kotzebue, and Nome. Technical Paper No. 154, Division of Subsistence. Alaska
Department of Fish and Game, Juneau.



Studies of Large Communities >7.000 Peop'e

1982 Subsistence Harvests of Kodiak City. Community Profile Database, Division of
Subsistence, Alaska Department of Fish and Game, Juneau.

Caulfield, Richard

1983 Tanana River Fishery: Resource Use Near a Large Interior City, pp. 10-28 in
Wolfe, Robert J. and Linda J. Ellanna (comp.) Resource Use and Socioeconomic
Systems: Case Studies of Fishing and Hunting in Alaskan Communities. Technical
Paper No. 61, Division of Subsistence, Alaska Department of Fish and Game, Juneau.

Georgette, Susan

1983 Kenai: Resource Uses in a Middle-Sized, Industrial-Based, Road Connected
Community of the Kenai Peninsula Borough, p. 135-153 in Wolfe, Robert J. and Linda
J. Ellanna (comp.) Resource Use and Socioeconomic Systems: Case Studies of Fishing
and Hunting in Alaskan Communities. Technical Paper No. 61, Division of
Subsistence, Alaska Department of Fish and Game, Juneau.

Gmelch, George, Sharon Bohn Gmelch, and Richard Nelson
184 Sitka: Resource Use in a Small Alaska City. Technical Paper No. 90, Division
of Subsistence, Alaska Department of Fish and Game, Juneau.

Kodiak Island Native Association
1983 Kodiak Island Area Local Fish and Game Resource Guide. Kodiak. Alaska.

Mills, Michael J.

1990 Harvest and Participation in Alaska Sport Fisheries During 1989. Fishery Data
Series No. 90-44. Division of Sport Fish, Alaska Department of Fish and Game.
Anchorage.

Reed, Carolyn E.

1983 "Homer: Resource Uses in a Middle-Size. Road-Connected Community of the
Kenai Peninsula Borough”, p. 154-169 in Wolfe, Robert J. and Linda J. Ellanna
(comp.) Resource Use and Socioeconomic Systems: Case Studies of Fishing and
Hunting in Alaskan Communities. Technical Paper No. 61. Division of Subsistence.
Alaska Department of Fish and Game, Juneau.

Reed, Carolyn E.

1985 The Role of Wild Resource Use in Communities of the Central Kenai Peninsula
and Kachemak Bav. Alaska. Technical Paper No. 106, Division of Subsistence.
Alaska Department of Fish and Game, Juneau.

Schroeder, Robert F.

1983 "Sitka: Resource Uses in a Large. Non-Road Connected Community of Southeast
Alaska", p. 219-247 in Wolfe, Robert J. and Linda J. Ellanna (comp.) Resource INo
and Socioeconomic Systems: Case Studies of Fishing and Hunting in Alaskan
Communities. Technical Paper No. 61, Division of Subsistence. Alaska Department of
Fish and Game. Juneau.



Schroeder, Robert F., David B. Andersen, Rob Bosworth, Judith M. Morris, and John
M. Wright

1987 "Subsistence and Other Local Uses of Resources in the Upper Cook Inlet/Susitna
Basin Subregion™ and "Subsistence and Other Local Uses of Resources in the Lower
Cook Inlet/Kenai Peninsula Subregion™, p. 528-585 in Subsistence in Alaska: Arctic,
Interior. Southcentral. Southwest, and Western Regional Summaries. Technical Paper
No. 150, Division of Subsistence Alaska Department of Fish and Game, Juneau.



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) 465-3867 or 465-2450
FAX (907) 465-2029
Mail Slop 3101

240 iM(iijt Street, Suite 500
Jiuicau, Alaska '99801-2101

MEMORAN I) M March 27, 1092

SUBJECT: SB 443; Definition of "Sustained Yield"
T0: Senator Lyman Hoffman
FROM: George Utermohle/~-

Legislative Counsel

You have asked whether it is necessary that SB 443 contain a definition of "sustained
yield."

It is not necessary that SB 443 contain a definition of "sustained yield." Sustained
yield is a concept well understood by resource managers and does not need to bhe
defined in statute. The Alaska Supreme Court has had no trouble understanding the
constitutional concept of sustained yield and determining that a statutory definition
of "sustained yield" in AS 41.17 was potentially violative of the constitutional concept.
Southeast Alaska Conservation Council v. State, 665 P.2d 544, 548 n. 12 (Alaska

The definition of "sustained yield" contained in SB 443 incorporates several concepts
from the Alaska Constitution and federal policy. The melding of these diverse
concepts reflects substantive policy choices that are more appropriately addressed in
a substantive provision of the bill, rather than in a definition. By moving the
definition of "sustained yield" into the substantive provisions of SB 443, the policy
choices made by the definition of "sustained yield" are more evident and more subject

to open discussion.

If it is the intent of the legislature to include a definition of "sustained yield" in SB
443, a concise definition that does not incorporate so many issues into a single
concept would be more comprehensible and easier to implement by resource

managers.

The definition of "sustained yield" is applicable to sport and subsistence hunting and
to sport, commercial, personal use, and subsistence fishing. For this reason the
definition of sustained yield is outside of the title of SB 443. Tne .Alaska Constitution



Senator Lyman Hoffman
March 27, 1992
Page 2

requires that a hill express jts contents. Article II, sec. 13 The purpose of this
provision of the constitution is to give the legislature and the Reople fair notice of the
contents of a bill. - Without mentioning in the bill title that S3 443 is defining
"sustained yield," the legislatire and péople are not given notice that the bill IS
defmmg, thé term for purposes other than subsistence. To cure the defect in the title
of the Dill, the definition can be eliminated from the bill or made applicable to only
subsistence use of fish and wildlife, or the title of the bill can be amended.

If 1 can provide further assistance, please advise.

Sﬂqﬁlaplm



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) 465-3867 or 405-2450
I'AX (907) 405-2029 240 Main Street, Suite 500

Mail Stop 3101 Juneau, Alaska 99801-2101

MEMORANDUM March 23, 1992

SUBJECT: Consistency of t heGovernorssubswtencehhl with the Alaska
National Iriterest Lands Conservation Act (SB 443)

T0: Senator Llogd Jones, Chair
Senae Resources Committee

FROM: Geo he UtermohleMf
Legislative Counsel

I have asked whether %he Goy n or's. subsistence bill is. consistent with the
K(lﬁ nce (bw n531011 SlAl National Interest Lands Conservation Act

3|
SHORT ANSHER

SB 443 Is not copsis enA vv||1h ANILhCA In re adto Who is eh o eto participate
suh}ms ence huntmg ana fisning. This inconsistengy I ver% fficant and rq

et ergna endmént of ANILCA or a change to SB 443 In order to maxe the's ate
and federal statutes consistent.

SB 443 applies only to submsteneg uses of fish and wildlife, while ANILCA speaks in
geémc%msubsmtence uses of wild, renewable resources. This discrepancy may be

The re are also several |hstances where the provisions,of SB 443 vary I\Dhose 0f

ANILCA, bu tit s Hotcea now h%mh ant these vg riations are, |t| poss that
In many instances these provisions May be construed as consistent with'each other.

DISCUSSION

The subsistence provisions of ANILCA have been the standard
state subsmtenesukxw Was measue for deemmm wpetne puhﬁ

gamst which_ t hg
management of subsistence use of fish and wildlife orf federa

?tat retaine
IC 1ai



Senator Lloyd Jones
March 23, 1992
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tate manaﬂ ement of subsntenge uses of fish and wildlife on fed ral ublic land, was
eontln ent nenaementan

ttJIemen |onot tate awswnh ere eonsnent
W|tt? Lﬁ)ovnlons relatin ﬁ no subslstence 16 U
Peeeence I subsistence use ot fish an 16 S.C. 311 and to Ioca nd

glonal participation in manag ment o su 5|ste ce 6U C. 3115)
ANILC 15 ambj uo ether he eca In management of subsistence
o et S APl B e
teH aI publtc ?ang If ttt sae nced and |m emergte Iaws consistent wﬂﬂ
ANILCA bYDecemberZ, 8L T \e could then retain Htana%eme %unt
con5|stentsat nsntence aw r ealed, T heMcDoweII ecision of the Alas
Sl geme Gourt 3 tIYe| re{)ea 0 the consnéen state subsistence law. McDowe
tate. 785 P.2d 1 (Alaska 989) E\ LCA oes 0VI g for etnstate ent 0
E te_management aUthority over sunsistence, on e% nu Ic ansonee e state
as falled to eomp Wit ANILCA. It is oss Ie the Tede nenmes
es onstble g nt|n ANILCA (D e[la é ent of the Inteno [an Dep%tmen
|cutuJ constru 16 U.5.C. 3115 gtnsca as oalow fne_state
ore a|nm e en authority ata%ytt e provige dt stafe had a con 5|stent
Subs| ence w Qe emper?,1981 H ever, |t| LS de emtne at ANILC
(10es notaut |ze eral agencies to return management to ¢ esta ths
cannot regain management untll the Congress amends ANILCA to provide such

authority.
DEFINITION OF SUBSISTENCE

The ANILCA defi Glntton of subsist encr in issence defines ' sgbsn ence fJSGS as the
?ustoma Y [y and tr nnal Uses by rural Alaska residepts of wi enewabe resonrces
or (1 dteet pe sonal or family consumptjon gs fo?ts ?helte r fue clothlng t0ls, or

R L i S T
c%sntltlr)rltaaynérage he de|n|t|ono susistence uses" also”include |n||0nso

SB 443 nettues the term "sy ststenee a5 the nngcommerma%) customasz and

t |ona ta mg and yses of fish a r] %ameb a resigent In a su snAenceH area

o estate for dtec t personal of. fami| consumrttttlona ?Iot |n% ?

tans ation: 2 akmg an se|||ng of handicraft articles n noned)h

ucts of W|d||te resources faken for ersonal orr am consumpton

an and trandtiusoma adeota ortoRof or ameresnces

arveste IS H P Qn consumptio tact that 5B 443 efines
SIS ns sistence uses” I probahly Inconsequential.



Senator Lloyd Jones
March 23, 1992
Page 3

he most n%a ificant differe

ef|n|t|on 15 SB 443 does not ||m|
g i S that any residen pf he staewe er t
oW

T nce between p)e ANILCA definition and SB 443s
0 usp}tence to rural residents. The bl
g p 50N rESJdTS mM ural or urban
estaem%p sub&nence se of dend [3 H e person p]an
sh éere uisite Il og f Use %n padence on fis and g}n f|e The fact dp
resident who ||ves In dn area a} Itionally considered rural can ebarre
rom subsist ence ac juities and the fact that a res| entofanuban a}rea can enga
subsntpnce activit |e5 makes SB 443 1n con istent with ANILCA. T ed%
0f appeas nas akea dete ined that the former state s%t hic ||m|td
g sn} nce actl |t| t0 res|dents of ruy aI areas Where subsistence was
omp Wa3|cons|stent ith ANILCA. Kenaltg
60 f 0 1989). The coutconst ug
at F” rura endenps of the state be egg|be for
the n L the economy or dégree of
ea awhr the person lived.

artjcipation In su
pa eemento
|an fl ev tate 0

\p ung
sub3|s nce act| Ities rega
dependence on subsistence In

5B 443 also de]et% {efe ences 0"w Id, abler sources” and to sheI ‘ fuel"
and "t Il essentially dele tes terms_because they are not re evant n
tecon ext of sp nshence usesoff IS ar dwldlne The deletion’oft %ete ms from
ede|n|t|on% 'Subsist Bce uses” or subs] tence” rnay OJ ay not eswnllcant
In agpovmg e state su hstencelwmt tne“feaeral government pnd not
p sanyconcens over the f the D p men Bsth and Game had no
hongt ppowde for t hese othe( pses of other renewp le resources Il hesate

vide 8se 0 e renewabe [eSOUrces he eqislature

e
]
e
{

V”Jé‘ﬁ dphave ooros\l/JleB}eHCe SeusOes the Department of Natu 0UICes
~he Depart mepn nd F|s% an(? Game has 13 1150 |ct|onpover on\y fish and wﬂd?f

9B 443 also de |nes the terms cstomar and traditional” and customaY trade." The

deflndnong hesee Y 9B 443 varjes from t gpennmono these te
In fe Ubsistence rep tions; 1t 1s poss e that the definition of these t erms |n
SB 443 15 inconsistent with the meanings ANILCA mtended {G apply to these terms.

PREFERENCE FOR SUBSISTENCE v<SES OF FISH AND WILDLIFE

NILCA ro ides that the taking of fish and wildlife for nonwaste.ul subsistence uses
asa 1Mo w\” atmg )K Wa ps ﬁd?fvevw Iptherp Véosesu fUR |Js necesgay
restrict the a|n |s and wild|

Ife for subsistenc t nont% 5
|mgementedb app mg the followmppne 12 %1 pustomary andd| rect deﬁende ce
Upon sq § d mainstay 0 ivelihoo 2) local residency; and (3) the
ava||ab|||ty 0f alternative resources.

SB 443 does not expe I%Slp rovide, outside of the b%s sA atements of finings,

Urpose, and. intent, that subsistence.is a prior useofns an That om|ss
ayIO not be s|gnt|?|cant I ebﬁlpow espha e)ncept n casesofgs agesof sn anH
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game, a reasonable opportunity to engage in subsistence hunting and fishing shall be
accorded to subsistence users. It is not clear whether the "reasonable opportunity”
standard represents a significant deviation from the subsistence preference provisions
of ANILCA. The bill provides that subsistence users always have access to fish and
wildlife resources and that they are the last user group to have their harvest
opportunities reduced when there isa shortage of fish or wildlife.

In the event that available fish or wildlife is not sufficient to provide for all
subsistence uses, SB 443 provides that the available resources are to be allocated on
the bases of (1) the customary and direct dependence on the fish stock or game
population by the subsistence user for human consumption as a mainstay of life; (2)
the proximity of the domicile of the subsistence user to the stock or population; and
(3) the ability of the subsistence user to obtain food ifsubsistence use is restricted or
eliminated. For the most part, these provisions are substantially similar to those in
ANILCA. The one possible exception is that SB 443 considers the ability of the
subsistence user to obtain food, while ANILCA considers the availability of
alternative resources. Itisnot clear whether ANILCA would take into consideration
the ability to obtain food through the cash economy, like SB 443 evidently does.
ANILCA may be referring only to availability of alternative fish and wildlife
resources.

LOCAL AND REGIONAL PARTICIPATION IN SUBSISTENCE MANAGE —
MENT

SB 443 does not propose any changes to the existing framework for local and
regional participation in subsistence management. The current system for local and
regional participation exists largely in regulations of the Department of Fish and
Game. The current system should still be consistent with the requirements of
ANILCA.

If Imay be of further assistance, please advise.

GU:mi

92-046.mai



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(007) -105:11)67 or 465-2450
M X (007) 465-2020 240 Main Street, Suite 500

Mai'. Slop .1101 Juneau, Alaska 09801-2101

MEMORANDUM March 23, 1992

SUBJECT" Constitutional issues raised by the Governor's Subsistence Bill.
(SB 443)

10 nator Lloyd Jones, Chair
g ate Resgurces Comm?

FROM: Geor?eU termohl
Legistative Counsel

You have asked whethe SB 443, the Governor's subsistence bill, Is consistent with
the Alaska Constitution?
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adversely affected by that standard or criteria. The legislature can enhance the ability
of the state to defend SB 443 against such challenges by developing a record of
careful consideration *each element of the bill to demonstrate that the element was
adopted tor specific | .usons and not arbitrarily, and by paying particular attention to
the goal that the legislature is seeking to achieve in each element of the bill and to
the means that it chooses to achieve the goal.

Four, the title of SB 443 fails to fully express the contents of the bill and should be
amended accordingly.

DISCUSSION

This memorandum addresses the constitutional issues raised by SB 443.~ SB 443
relates to the subsistence use and allocation of fish and game resources. The bill
establish* an intricate system for controlling entry into subsistence user groups and
distributing the activities of those user groups throughout the state. The bill provides
that persons with a history of dependence on and use of fish and game resources will
be able to continue their subsistence activities while leaving an opportunity for new
persons to qualify for subsistence activities. Minimizing the administrative burden on
the individual subsistence, user and the Department of Fish and Game is also an
important element of the bill.

The bill provides for subsistence use of fish and game resources under the
legislature’s authority to provide for the utilization, development, and conservation
of natural resources. Subsistence is not a constitutionally mandated or protected
use of fish and game resources. As a statutorily created use of fish and game
resources, any system for management of subsistence use and allocation of fish and
game for subsistence use must be consistent with the Alaska Constitution. Of
particular relevance to the subsistence use of fish and game are the "open access"”
provisions of the Alaska Constitution: common use section”, no exclusive right of

This memorandum does not address issues of statutory construction or legislative
draftsmanship that do not implicate the Alaska Constitution. Those issues can be addressed later, if

you wish.
& Article VIII, sec. 2:

General Authority. The legislature shall provide for the utilization, development, and conservation
of all natural resources belonging to the Slate, including land and waters, for the maximum benefit

of its people.
& Article VIII, see. 3:

Common Use. Wherever occurring in their natural state, fish, wildlife, and waters are reserved to the
people for common use.
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fishery clause”, and uniform application section”. Although the ramifications of
these provisions are varied, they share at least one meaning: exclusive or special
privileges to take fish and game are prohibited. The no exclusive right of fishery
clause states this explicitly with regard to fisheries. The proceedings of the Alaska
Constitutional Convention show that this same meaning was intended with respect to
fish and game under the common use section and the uniform application section.
McDowell v. State, 785 P.2d 1 (Alaska 1989).

The bill avoids creating an obviously closed class of subsistence users like the rural
resident preference that the Alaska Supreme Court struck down in McDowell.
Instead, the bill establishes a system in which any person, ostensibly, may engage in
subsistence use of fish and game provided that the person satisfies the prescribed
eligibility criteria.

ELIGIBILITY CRITERIA FOR SUBSISTENCE

SB 443 propos-. seven fundamental considerations for determining who is eligible to
engage in subsistence hunting and fishing. SB 443, Sec. 2. Sec. 16.05.268(i); page 7,
line 3 - page 8, line 1. The Board of Fisheries and the Board of Game are to jointly
establish the actual criteria and a concomitant point system for determining eligibility
based on the fundamental considerations. Though the boards jointly develop the
actual eligibility criteria, four of the fundamental considerations in SB 443 are in fact
specific mandatory minimum standards that a person must satisfy in order to qualify
for subsistence hunting and fishing:

(1) the quantity of fish and game consumed by the person in
the preceding 12 months, with a mandatory minimum of ;.25 pounds
consumed in that period;

(2) the number of species and groups of species of fish and
game from the subsistence [use] area consumed by the person in the
preceding 12 months, with a mandatory minimum number of species,
or groups of species, as determined jointly by the boards by regulation;
the mandatory minimum number, and any grouping of species, may

y Article VIII, sec. 15, in relevant part:

No Exclusive Right of Fishery. No exclusive right or special privilege of fishery shall be created or
authorized in the natural waters of the State.

Article VIII, sec. 17:

Uniform Application. Laws and regulations governing the use or disposal of natural resources shall
apply equally to all persons similarly situated with reference to the subject matter and purpose to be

served by the law or regulation.
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vary by geographical region of the state, based on the diversity of
species in a region;

(3) the number of days in the preceding 12 months that the
person engaged in the taking of fish or game in the subsistence use
area, or the processing of that fish or game, with a mandatory
minimum of 30 days in that period;

(4) the number of months in the preceding 12 months in which
the person engaged in the taking of fish or game in the subsistence use
area, with a mandatory minimum of four months in that period;

SB 443, Sec. 2, Sec. 16.05.268(i)(l) - (4); page 7, lines 12 - 24.

Notably three of the four mandatory standards (Sec. 16.05.268(i)(2) - (4)) set specific
minimum requirements on the number of species of fish and game consumed and the
number of days and months engaged in hunting and fishing activities (at least a total
of 30 days during any four months) and requires that each of the three standards be
satisfied in a single subsistence use area during the preceding 12 months.® Once
an applicant for subsistence privileges satisfies these mandatory minimum standards
in a subsistence use area and the other criteria adopted by the boards, the applicant
is then eligible to participate in subsistence hunting and fishing in that subsistence use
area. If an applicant wants to engage in subsistence hunting and fishing in an
additional subsistence use area or to move subsistence activities to a new subsistence
use area, the applicant must then satisfy the three mandatory standards in the new
area as well as the other criteria established by the boards. The applicant can satisfy
the three mandatory standards in the new subsistence use area by engaging in sport
or personal use fishing or sport hunting in the area, taking the prescribed number of
species in the area, spending the required amount of time fishing and hunting in the
area or processing fish and game taken in the area.

By combining standards for eligibility to engage in subsistence hunting and fishing
with a requirement that the standards be satisfied in the subsistence use area in which
the applicant wishes to use for subsistence hunting and fishing, the three mandatory
standards establish each subsistence use area as a separate subsistence hunting and
fishing area open only to certain persons and closed to all others. In fact the
standards establish separate user groups for each subsistence use area and then limits
admission to the user group to those persons who have a history' of recent and

® A subsistence use area is the subunit of a game management unit together with the
contiguous game management subunits, unless a board describes a different subsistence use area for
a particular fish stock or game population. SB 443, Sec. 2, Sec. 16.05.268(d) and (c). There are
currently 69 game management subunits in the state and thus a possible 69 different subsistence use
areas. The actual number of subsistence use areas will probably be less because certain areas (urban
areas) arc closed to subsistence use of fish and game and subsistence use areas may not be established
for those areas. See, SB 443, Sec. 2, Sec. 16.05.268(a).
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extensive use in the area. An otherwise qualified subsistence user does not have the
freedom to choose which subsistence use area the person will hunt or fish in. The
person is confined to that subsistence use area in which he has established the
requisiu, history of use. All other persons are barred from using the area for
subsistence hunting and fishing. Each subsistence use area becomes an exclusive use
area open to use by only a few eligible persons and as such confers a "special
privilege" to use the fish and game in the area on those persons.

A system for determining eligibility for engaging in subsistence hunting and fishing
which opens participation for some and closes participation for others "will necessarily
create tension with article VIIL." McDowell. 785 P.2d at 9. Limits on admission to
user groups are subject to scrutiny under the article VIII equal access provisions
(State v. Ostroskv. 667 P.2d 1184, 1189 (Alaska 1983); Owsichek v. State. 763 P.2d
488, 492 (Alaska 1988)), because the provisions of article VIII were intended to
guarantee the broadest possible access to and use of fish and game (Owsichek. 763
P.2d at 492 - 93) and to prohibit ex:lusive or special privileges to take fish and game
(McDowell. 785 P.2d at 6). "The history of the common use clauses, . . ., reveals
anti-monopoly intent to prevent ‘exclusive grants’ and ‘special privilegefs],” wholly
apart from the limits imposed by other constitutional provisions." Owsichek. 763 P.2d

at 496.

In Owsichek. the Alaska Supreme Court struck down exclusive guide areas and joint
use areas, because these areas were grants of monopolies or special privileges based
on a guides previous use, occupancy, and investment in the area. "To grant such a
special privilege based on seniority runs counter to the notion of ‘common use\"
Owsichek. 763 P.2d at 496. In McDowell, the Alaska Supreme Court struck down
the rural residency requirement for subsistence because it amounted to an exclusive
or special privilege prohibited by the open access provisions of the Alaska
Constitution. McDowell, 785 P.2d at 9. In lieu of the rural residency requirement
for determining eligibility for subsistence use of fish and game, SB 443 uses the three
mandatory minimum requirements to require recent and extensive use in the
subsistence use area as a precondition for eligibility. Just as the rural residency
requirement precluded nonrural residents from engaging in subsistence activities, the

% For example, a subsistence user in Kotzebue who moves to Tok must continue to return to
Kotzebue to engage in subsistence hunting and fishing, until the user establishes the prerequisite
history of use in the Tok area. (This assumes that the state does not deny the person’s right to
continue to engage in subsistence hunting and fishing in the Kotzebue area, because travelling from
Tok to Kotzebue no longer satisfies the economical anu efficient requirement for subsistence

activities.)

For example, if a tier | subsistence user is closed out of his/her area because of a resource
shortage that user may not move his/her subsistence activities to another subsistence use area, even
though the person has a continuing need to engage in subsistence hunting and fishing.
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recent and substantial use requirement of SB 443 precludes all other persons who arc
Similarly situated but who do not have a recent and substantial history of use in the
area from engaging in subsistence hunting and fishing in the subsistence use area.
The tact that any nonrural resident could move to a rural area and thus qualify for
subsistence was ineffective in saving the former rural residency requirement from
invalidity. McDowell. 785 P.2d at 7. Likewise the ability of an otherwise qualified
person to establish a recent and substantial history of use, of a new or an additional
subsistence use area does not prevent the requirement for such a history of use as
a condition precedent to use of the new area, from being an excessive infringement
on open access provisions of the Alaska Constitution.

Review of the three mandatory standards according to equal protection analysis
under the uniform application section requires the following procedure. First, the
three mandatory standards must have a legitimate purpose. The purposes of SB 443
that seem relevant to the mandatory standards are protection of healthy fish stocks
and game populations and allowing participation in the subsistence taking of fish and
game by those who actually and substantially depend on subsistence use of fish and
game. SB 443, Section 1(b). These purposes are legitimate purposes. Owsichek, 763
P.2d at 496 - 97; McDowell, 785 P.2d at 13 (concurring opinion). Second, the
importance of the individual interest involved must be determined. The individual
interest in equal access to fish and game is a highly important interest running to
each person within the state. McDowell. 785 P.2d at 10; Owsichek. 763 P.2d at 492
n. 10. Third, the importance of the state’s purpose must be balanced against the
individual interest involved. McDowell, 785 P.2d at 10. The state’s purpose must be
at least important to overcome the highly important individual interest at stake.
Fourth, the means to further the important state purpose must be carefully drawn
and designed for the "least possible infringement on article VV111’s open access values.”
McDowell. 785 P.2d at 10.

Assuming that the state’s purpose underlying the three mandatory standards is
sufficiently important to countervail the highly important individual interest at stake,
it would appear that the means chosen to achieve the state’s purpose is not the least
possible infringement on open access to fish and game resources. The three
mandatory standards allow otherwise qualified individuals to engage in subsistence
hunting and fishing in only those subsistence use areas where the individual has a
recent and extensive history of use. The remaining dozens of subsistence use areas
are closed to this individual.®

> This result is intentional. The Section-By-Section Description of the Governor’s Subsistence
Bill, dated February 21, 1992, states at page 11:

The statute does not provide for qualification on a statewide basis; hunting and fishing in one
subsistence area will not qualify the user to subsistence hunt and fish in another area. While
(continued...)
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In my opinion, there is a substantial and unnecessary risk that the three mandatory
standards contained in SB 443 are an impermissible infringement on open access to
fish and game resources and thus would violate the open access provisions of the
Alaska Constitution.

It is the creation of dozens of separate, albeit slightly overlapping, subsistence use
areas that are each subject to distinct area specific criteria for access that infringes
upon the open access provisions of article VIII. Those persons who ultimately qualify
for subsistence hunting and fishing privileges in a subsistence use area receive a
"special privilege" that is denied to all other persons. Those persons who are not
qualified for subsistence hunting and fishing in the area are denied access to the user
group for that subsistence use area because they have not established the requisite

history of use.

The utilization of past use or activities in an area, as criteria for granting or denying
access to fish and game resources has been rejected by the Alaska courts in Owsichek
(guide exclusive use and joint use areas) and in Bozanich v. Noerenberg. (Alaska
Superior Court, First Judicial District, Juneau, Case No. 70-389, March 15,1971; state
may not bar entry into a salmon net fishery by requiring prior experience in that
fishery).

The primary shortcoming of the three mandatory standards is that they combine
determinations on access to a user group with determinations on allocation of the fish
and game resource. The Alaska Supreme Court is supportive of the state’s power
to allocate fish and game resources under the sustained yield section of the Alaska
Constitution”™ fGilbert v. State Department of Fish and Game. 803 P.2d 391 (Alaska
1990); Meier v. State. Board of Fisheries, 739 P.2d 172 (Alaska 1987)), provided that
the allocations are not arbitrary and unreasonable and are consistent with and
reasonably necessary to the conservation and development of fish and game resources
fGilbert, 803 P.2d at 399; Kenai Peninsula Fisherman’s Cooperative Association. Inc.
v. State, 628 P.2d 897, 903 (Alaska 1981)). However, the authority to make

A(...continued)
it may be technically possible for a person to qualify in more than one subsistence use area
under this subsection [SB 443, Sec. 2, Sec. 16.05.268(i)], it is generally contemplated that the
vast majority of users will qualify for only oue area.

% Article VIII, sec. 4:

Sustained Yield. Fish, forests, wildlife, grasslands, and all other replenishablc resources belonging
to the State shall be utilized, developed, and maintained on the sustained yield principle, subject to
preferences among beneficial uses.
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allocation decisions does not imply a power to limit admission to a user group. State
v. Hebert. 803 P.2d 863, 866; (Alaska 1990) McDowell. 785 P.2d at 7 - 8 ;"

The two determinations could be separated by eliminating the requirement that the
three mandatory standards be satisfied in a single subsistence use area. If the two
determinations were separated a fundamental weakness of SB 443 would be avoided
and SB 443 would better withstand challenges under article VIII of the Alaska
Constitution. SB 443 can be amended to include criteria for determining where
qualified subsistence users may engage in subsistence hunting and fishing or for
establishing procedures for allocating fish and game resources among subsistence
users. Prior use of a subsistence use area for the talcing of fish and wildlife could be
among the factors used to determine where a person may engage in subsistence
fishing and hunting.

PROOF OF ELIGIBILITY

Though the criteria for establishing eligibility to engage in subsistence activities are
relatively uniform, SB 443 provides that the proof necessary satisfy the criteria varies
significantly depending on where a person lives.

A person who lives in a category 1 area-" is presumed to satisfy all eligibility
criteria without having to establish more than the person’ place of residence. The
person may engage in subsistence activities until it is proven by clear and convincing
evidence that the person is not qualified to engage in subsistence. SB 443, Sec. 2,

Sec. 16.05.268(h)(1); page 6, lines 17 - 22.

The requirement that a person must engage in subsistence activities in a specific subsistence
use area is somewhat analogous to the superexclusive fishing districts established by the Board of
Fisheries for the Bering Sea herring sac roe fisheries. The board established two superexclusive
herring sac roe fishing districts. Ifa fisherman chose to fish in either of these fisheries, the fisherman
could not fish in any other herring sac roe fishing districts. The Alaska Supreme Court upheld the
use of the superexclusive use fisheries for the purpose of allocating the harvest of herring between
competing groups of commercial fisherman. State v. Hebert. 803 P.2d 863 (Alaska 1990). The court
found that supcrexclusive fishing districts were consistent with the Alaska Constitution because it did
not limit admission to a user group, because the fisherman was free to choose which fishing district
to fish in. Hebert. 803 P.2d at 866.

m A category 1area is an area where the human population of each community in the area is less
than 2,500, is not part of an urban area, and where dependence upon subsistence is a principal
characteristic of the economy, culture, and way of life of the area. SB 443, Sec. 2, Sec. 16.05.268(f)(1);

page 5, lines 9-11,
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A person who resides in a category 2 area” is presumed to satisfy all eligibility
criteria and need only sign a document affirming that the person does indeed qualify.
SB 443, Sec. 2, Sec. 16.05.268(h)(2); page 6, lines 23 - 29. The person may engage
in subsistence activities until it is proven by a preponderance of the evidence that the
person is not qualified to engage in subsistence.-"

A person who resides in a category 3 area-" may engage in subsistence activities
only after the person has convinced the commissioner of fish and game that the
person satisfies the eligibility criteria adopted by the joint boards. SB 443, Sec. 2,
Sec. 16.05.268(h)(3), page 6, line 30 through page 7, line 2.

Under SB 443, a person’s place of residence in the state determines the degree of the
burden that the person must overcome to establish eligibility to participate in
subsistence activities. Because these varying burdens relate to eligibility for entry into
the class of subsistence users, they may inhibit equal and open access to subsistence
resources and, thus, are at least constitutionally suspect under the open access
provisions of the Alaska Constitution.

The rural preference of the former subsistence law was struck down in part because
it was an "extremely crude™ method to provide for the need to engage in subsistence
activities. McDowell. 785 P.2d at 10. The classification scheme inherent in the
category 1, 2, and 3 areas is subject to similar criticism. Residents in category 1areas
are presumed to qualify for subsistence activities regardless of their individual
characteristics. Even those unqualified residents of a category 1 area who engage in
subsistence are not penalized or sanctioned for their activities. An unqualified
resident of a category 2 area is at least potentially subject to criminal prosecution for
falsely alleging their qualifications. It is only the residents of a category 3 area that
are evaluated on their individual qualifications. The category 1, 2, and 3 area
concept is not the "classification scheme employing individual characteristics” which

m A category 2 area is an area that consists of a single community that has a human population
of 2,500 to 6,999, is not part of an urban area, and where dependence upon subsistence is a principal
characteristic of the economy, culture, and way of life of the community. SB 443, Sec. 2, Sec.
16.05.268(f)(2); page 5, lines 12 - 15.

& Ifit is proven that the person is not qualified for subsistence and that the person was aware of
the lack of qualifications, the person is potentially subject to criminal prosecution for unsworn
falsification under AS 11.56.210.

A A category 3 area is an area that is
(A) an urban area or a single community where the human population is 7,000 or

greater; or
(B) an area or community where dependence upon subsistence is not a principal
characteristic of the economy, culture, and way of life of the area or community. SB 443, Sec

2, Sec 16.05.268(f)(3); page5, lines 16 - 21.
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the McDowell court proposed as being "less invasive of Article VIII open access
values." McDowell. 785 P.2d at 11. The category I, 2, and 3 area concept classifies
persons as a group based on where they live in the state.

The purpose for this burden on equal access to fish and game resources under article
VIl must be, at the minimum, an important purpose. McDowell. 785 P.2d at 10.

According to the Section-By-Section Description of the Governor’s Subsistence
Bill the primary purpose of the category 1, 2, and 3 areas is to simplify the task
of determining who is eligible to engage in subsistence activities. This purpose
amounts to promoting administrative convenience. Administrative convenience is
generally accepted as legitimate purpose for legislation and regulations but is not
necessarily an important purpose. See, Commercial Fisheries Entry Commission v.
Apokedak, 606 P.2d 1255 (Alaska 1980); Deubelbeiss v. Commercial Fisheries Entry
Commission, 689 P.2d 487, 489 (Alaska 1984). Administrative convenience may not
be sufficient to justify the burdens imposed by the category 1, 2, and 3 area

classification system.

Assuming that the court does find administrative convenience or some other purpose
behind the category 1, 2, and 3 area classification system to be important, it is then
necessary to establish that the classification system is "designed for the least possible
infringement on article VIII’s open access values." McDowell 785 P.2d at 10.
Though the classification system may better than the rural-urban distinction made by
the former law, it is not the system based on individual characteristics that the Alaska
Supreme Court was looking for. In light of the purpose of the uniform application
clause "to exclude an especially privileged status for any person in the use of natural
resources subject to disposition by the state"” it is possible that the courts will
require less disparity among residents of the state based on their place of residence
than provided in SB 443.

A challenge to the category 1, 2, and 3 areas classification system on equal protection
grounds under the uniform application section may result in an adverse decision from
the courts because the system places different burdens on residents of the state based
on where they live and not on their individual qualifications to engage in subsistence
hunting and fishing. A system that required all residents to establish their eligibility
to engage in subsistence in the same manner or that gave all residents the benefit of
the same presumptions would provide fewer grounds for judicial challenge and be less
susceptible to unanticipated judicial constructions.

" Page 10 - 11.

A~ Owsichek. 763 P.2d at 498 n. 17; quoting 6 Proceedings of the Alaska Constitutional Convention,
app. V, at 99 (Commentary); emphasis added by court.
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OTHER ISSUES

In addition to the specific issues discussed above, several provisions of SB 443 may
generate challenges on equal protection grounds. Any provision of the bill that
establishes a fixed standard or criteria to determine whether a person is eligible to
engage in subsistence hunting and fishing or establishes the conditions under which
the person may apply for subsistence privileges or may engage in subsistence hunting
and fishing is potentially subject to challenge by a person who is adversely affected
by that standard or criteria. For the most part, these challenges will be based on
either the state equal protection clause (article I, sec. 1) or the state uniform
application section (article VIII, sec. 17).

In order to survive such challenges, the state must be able to show that the standard
or criteria is reasonable and not arbitrary, bears an appropriate relationship to a
sufficiently important state purpose, and bears an appropriate nexus to the state
purpose. The ability of the state to make such showings is dependent in large part
upon the extent of review and consideration that the legislature accords to each of
the standards and criteria. A record of careful consideration of each element of SB
443 will provide the evidence necessary to establish that an element was adopted for
specific reasons and not arbitrarily. It is also important that the legislature pay
particular attention to the goals that it is seeking to achieve in each element of the
bill and the means that it chooses to achieve the goal. The closer the relationship
between the goal and the means chosen to achieve it, the greater is the likelihood
that element of the bill will survive scrutiny under the equal protection clause or the
uniform application section.

TITLE OF SB 443

According to the title of SB 443, the bill relates "to the taking of fish and game for
subsistence.” However two provisions of the bill define the terms "game management
unit" and "sustained yield". SB 443, Sec. 6, Sec. 16.05.940(38) and (39), page 10, lines
17 - 23. These newly defined terms are intended to apply to subsistence and sport
hunting and to subsistence, commercial, sport, and personal use fishing. To the
extent that these newly defined terms apply to more than subsistence, the terms are
outside of the title of the bill. Article Il, section 13 of the Alaska Constitution
requires that the subject of each bill be expressed in its title. The purpose of this
provision is to give the legislature and the people fair notice as to the contents of the
bill. Without mentioning in the bill title that the bill is defining "sustained yield" and
"game management unit", the legislature and the people are not aware that those
terms are being defined for purposes not related to subsistence. It is unlikely that
a court would declare the entire bill unconstitutional for the failure to express the
entire contents of the bill in the title. A court is more likely to find the bill
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constitutional, hut to limit the application of the terms "game management unit" and
"sustained yield" to the subsistence context.

The iitle problem is easily corrected by adding the phrase "defining ‘sustained yieldl
and ‘game management unit;” to the title.

* * *

You also asked that | speak with Attorney General Cole regarding the perspective
of the Department of Law on the constitutional issues raised in this memorandum.
I have spoken with Attorney General Cole and Lance Nelson of the Department of
Law and have discussed with them the issues raised in this memorandum. It 't *he
opinion of the Department of Law that SB 443 is defensible against challenges oj*
on issues raised in this memorandum and that SB 443 is constitutional.

If I may be of further assistance, please advise.

GU:pl:Imb:mi
S2-069.Imb
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SUBJECT: Constitutional issues raised by the Governor’s Subsistence Bill.
(SB 443)
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FROM: George Utermohld”'-™

Legislative Counsel

You have asked whether SB 443, the Governor’s subsistence bill, is consistent with
the Alaska Constitution?

SHORT ANSWER

One, SB 443 provides for the establishment of dozens of subsistence use areas. The
mandatory minimum eligibility standards for subsistence proposed by SB 443 establish
each subsistence use area as a separate use area and limit admission to the user
group for that area to only those persons who have an extensive history of use in the
area. The mandatory minimum eligibility standards pose a significant infringement
onthe open access values jofthe Alaska Constitution. There isa substantial risk that
the mandatory minimum eligibility standards are unconstitutional.

Two, under SB 443, a person’s place of residence in the state determines the degree
of the burden that the person must overcome to establish eligibility to participate in
subsistence activities. Because these varying burdens relate to eligibility for entry into
fish and game user groups, they may inhibit equal and open access to fish and game
resources and, thus, are at least constitutionally suspect under the open access
provisions of the Alaska Constitution.

Three, the title of SB 443 fails to fully express the contents of the bill and should be
amended accordingly.
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DISCUSSION

This memorandum addresses the constitutional issues raised by SB 443.-* SB 443
relates to the subsistence use and allocation of fish and game resources. The bill
establishes an intricate system for controlling entry into subsistence user groups and
distributing the activities of those user groups throughout the state. The bill provides
that persons with a history of dependence on and u:e of fish and game resources will
be able to continue their subsistence activities while leaving an opportunity for new
persons to qualify for subsistence activities. Minimizing the administrative burden on
the individual subsistence user and the Department of Fish and Game is also an
important element of the bill.

The bill provides for subsistence use of fish and game resources under the
legislatures authority to provide for the utilization, development, and conservation
of natural resources. Subsistence is not a constitutionally mandated or protected
use of fish and game resources. As a statutorily created use of fish and game
resources, any system for management of subsistence use and allocation of fish and
game for subsistence use must be consistent with the Alaska Constitution. Of
particular relevance to the subsistence use of fish and game are the "open access"
provisions of the Alaska Constitution: common use section”™, no exclusive right of
fishery clause”, and uniform application section”™. Although the ramifications of

I* This memorandum does not address issues of statutory construction or legislative
draftsmanship that do not implicate the Alaska Constitution. Those issues can be addressed later, if
you wish.

% Article VIII, sec 2:

Genera’ Authority. The legislature shall provide for the utilization, development, and conservation
of all natural resources belonging to the State, including land and waters, for the maximum benefit
of its people.

Article VIII, sec. 3:

Common Jsc. Wherever occurring in their natural state, fish, wildlife, and waters are reserved to the
people for common use.

y Article VIII, see. 15, in relevant part:

No Exclusive Right of Fishery. No exclusive, right or special privilege of fishery shall be created or
authorized in the natural waters of the State.
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these provisions are varied, they share at least one meaning: exclusive or special
privileges to take fish and game are prohibited. The no exclusive right of fishery
clause states this explicitly with regard to fisheries. The proceedings of the Alaska
Constitutional Convention show that this same meaning was intended with respect to
fish and game under the common use section and the uniform application section.
McDowell v. State. 785 P.2d 1 (Alaska 1989).

The bill avoids creating an obviously closed class of subsistence users like the rural
resident preference that the Alaska Supreme Court struck down in McDowell.
Instead, the bill establishes a system in which any person, ostensibly, may engage in
subsistence use of fish and game provided that the person satisfies the prescribed
eligibility criteria.

ELIGIBILITY CRITERIA FOR SUBSISTENCE

SB 443 proposes seven fundamental considerations for determining who is eligible to
engage in subsistence hunting and fishing. SB 443, Sec. 2, Sec. 16.05.268(i); page 7,
line 3 - page 8, line 1. The Board of Fisheries and the Board of Game are to jointly
establish the actual criteria and a concomitant point system for determining eligibility
based on the fundamental considerations. Though the boards jointly develop the
actual eligibility criteria, four of the fundamental considerations in SB 443 are in fact
specific mandatory minimum standards that a person must satisfy in order to qualify
for subsistence hunting and fishing:

(1) the quantity of fish and game consumed by the person in
the preceding 12 months, with a mandatory minimum of 125 pounds
consumed in that period;

(2) the number of species and groups of species of fish and
game from the subsistence [use] area consumed by the person in the
preceding 12 months, with a mandatory minimum number of species,
or groups of species, as determined jointly by the boards by regulation;
the mandatory minimum number, and any grouping of species, may
vary by geographical region of the state, based on the diversity of
species in a region;

(3) the number of days in the preceding 12 months that the
person engaged in the taking of fish or game in the subsistence use

A(...continued)
Article VIII, sec. 17:

Uniform Application. Laws and regulations governing the use or disposal of natural resources shall
apply equally to all persons similarly situated with reference to the subject matter and purpose to be
served by the law or regulation.

-3-
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area, or the processing of that fish or game, with a mandatory
minimum of 30 days in that period;

(4) the number of months in the preceding 12 months in which
the person engaged in the taking of fish or game in the subsistence use
area, with a mandatory minimum of four months in that period;

SB 443, Sec. 2, Sec. 16.05.268(i)(l) - (4); page 7, lines 12-24,

Notably three of the four mandatory standards (Sec. 16.05.268(i)(2) - (4)) set specific
minimum requirements on the number of species of fish and game consumed and the
number of days and months engaged in hunting and fishing activities (at least a total
of 30 days during any four months) and requires that each of the three standards be
satisfied in a single suLsistence use area during the preceding 12 months.® Once
am applicant for subsistence privileges satisfies these mandatory minimum standards
in a subsistence use area and the other criteria adopted by the boards, the applicant
is then eligible to participate in subsistence hunting and fishing in that subsistence use
area. If an applicant wants to engage in subsistence hunting and fishing in an
additional subsistence use area or to move subsistence activities to a new subsistence
use area, the applicant must then satisfy the three mandatory standards in the new
area as well as the other criteria established by the boards. The applicant can satisfy
the three mandatory standards in the new subsistence use area by engaging in sport
or personal use fishing or sport hunting in the area, taking the prescribed number of
species in the area, spending the required amouni of time fishing and hunting in the
area or processing fish and game taken in the area.

By combining standards for eligibility to engage in subsistence hunting and fishing
with a requirement that the standards be satisfied in the subsistence use area in which
the applicant wishes to use for subsistence hunting and fishing, the three mandatory
standards establish each subsistence use area as a separate subsistence hunting and
fishing area open only to certain persons and closed to all others. In fact the
standards establish separate user groups for each subsistence use area and then limits
admission to the user group to those persons who have a history of recent and
extensive use in the area. An otherwise qualified subsistence user does not have the
freedom to choose which subsistence use area the person will hunt or fish in. The

A A subsistence use area is the subunit of a game management unit together with the
contiguous game management subunits, unless a board describes a different subsistence use area for
a particular fish stock or game population. SB 443, Sec. 2, Sec. 16.05.268(d) and (e). There are
currently 69 game management subunits in the state and thus a possible 69 different subsistence use
areas. The actual number of subsistence use areas will probably be less because certain areas (urban
areas) are closed to subsistence use of fish and game and subsistence use areas may not be established
for those areas. See, SB 443, Sec. 2, Sec. 16.05.26S(a).
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person is confined to that subsistence use area in which he has established the
requisite history of use.® All other persons are barred from using the area for
subsistence hunting and fishing. Each subsistence use area becomes an exclusive use
area open to use by only a few eligible persons and as such confers a "special
privilege" to use the fish and game in the area on those persons.

A system for determining eligibility for engaging in subsistence hunting and fishing
which opens participation for some and closes participation for others "will necessarily
create tension with article VIII." McDowell. 785 P.2d at 9. Limits on admission to
user groups are subject >scrutiny under the article VIII equal access provisions
Gtate v. Qstiosky. 667 P.2d 1184, 1189 (Alaska 1983); Owsichek v. State. 763 P.2d
488, 492 (Alaska 1988)), because the provisions of article VIII were intended to
guarantee the broadest possible access to and use of fish and game (Owsichek, 763
P22d at 492 - 93) and to prohibit exclusive or special privileges to take fish and game
(McDowell. 785 P.2d at 6). 'The history of the common use clauses, . . ., reveals
anti-monopoly intent to prevent ‘exclusive grants’ and ‘special privilegefs],” wholly
apart from the limits imposed by other constitutional provisions.” Owsichek. 763 P.2d
at 496.

In Owsichek. the Alaska Supreme Court struck down exclusive guide areas and joint
use areas, because these areas were grants of monopolies or special privileges based
on a guides previous use, occupancy, and investment in the area. "To grant such a
special privilege based on seniority runs counter to the notion of ‘common use’."
Owsichek. 763 P.2d at 496. In McDowell, the Alaska Supreme Court struck down
the rural residency requirement for subsistence because it amounted to an exclusive
or special privilege prohibited by the open access provisions of the Alaska
Constitution. McDowell. 785 P.2d at 9. In lieu of the rural residency requirement
for determining eligibility for subsistence use of fish and game, SB 443 uses the three
mandatory minimum requirements to require recent and extensive use in the
subsistence use area as a precondition for eligibility. Just as the rural residency
requirement precluded nonrural residents from engaging in subsistence activities, the

y For example, a subsistence user in Kotzebue who moves to Tok must continue to return to
Kotzebue to engage in subsistence hunting and fishing, until the user establishes the prerequisite
history of use in the Tok area. (This assumes that the state does not deny the person’s right to
continue to engage in subsistence hunting and fishing in the Kotzebue area, because travelling from
Tok to Kotzebue no longer satisfies the economical and efficient requirement for subsistence
activities.)

For example, if a tier | subsistence user is closed out of his/her area because of a resource

shortage that user may not move his/her subsistence activities to another subsistence use area, even
though the person has a continuing need to engage in subsistence hunting and fishing.

-5-
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recent and substantial use requirement of SB 443 precludes all other persons who are
similarly situated but who do not have a recent and substantial history of use in the
area from engaging in subsistence hunting and fishing in the subsistence use area.
The fact that any nonrural resident could move to a rural area and thus qualify for
subsistence was ineffective in saving the former rural residency requirement from
invalidity. McDowell. 785 P.2d at 7. Likewise the ability of an otherwise qualified
person to establish a recent and substantial history of use, of a new or an additional
subsistence use area does not prevent the requirement for such a history of use as
a condition precedent to use of the new area, from being an excessive infringement
on open access provisions of the Alaska Constitution.

Review of the three mandatory standards according to equal protection analysis
under the uniform application section requires the following procedure. First, the
three mandatory standards must have a legitimate purpose. The purposes of SB 443
that seem relevant to the mandatory standards are protection of healthy fish stocks
and game populations and allowing participation in the subsistence taking of fish and
game by those who actually and substantially depend on subsistence use of fish and
game. SB 443, Section 1(b). These purposes are legitimate purposes. Owsichek. 763
P.2d at 496 - 97; McDowell. 785 P.2d at 13 (concurring opinion). Second, the
importance of the individual interest involved must be determined. The individual
interest in equal access to fish and game is a highly important interest running to
each person within the state. McDowell. 785 P.2d at 10; Owsichek. 763 P.2d at 492
n. 10. Third, the importance of the state’s purpose must be balanced against the
individual interest involved. McDowell. #85 P.2d at 10. The state’s purpose must be
at least important to overcome the highly important individual interest at stake.
Fourth, the means to further the important state purpose must be carefully drawn
and designed for the "least possible infringement on article VIII’s open access values."
McDowell. 785 P.2d at 10.

Assuming that the state’s purpose underlying the three mandatory standards is
sufficiently important to countervail the highly important individual interest at stake,
it would appear that the means chosen to achieve the state’s purpose is not the least
possible infringement on open access to fish and game resources. The three
mandatory standards allow otherwise qualified individuals to engage in subsistence
hunting and fishing in only those subsistence use areas where the individual has a
recent and extensive history of use. The remaining dozens of subsistence use areas
are closed to this individual.-*

2/ This result is intentional. The Seciion-By-Section Description of the Governor's Subsistence
Bill, dated February 21, 1992, states at page 11:

(continued...)
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In my opinion, there is a substantial and unnecessary risk that the three mandatory
standards contained in SB 443 are an impermissible infringement on open access to
fish and game resources and thus would violate the open access provisions of the
Alaska Constitution.

It is the creation of dozens of separate, albeit slightly overlapping, subsistence use
areas that are each subject to distinct area specific criteria for access that infringes
upon the open access provisions of article VIII. Those persons who ultimately qualify
for subsistence hunting and fishing privileges in a subsistence use area receive a
"special privilege" that is denied to all other persons. Those persons who are not
qualified for subsistence hunting and fishing in the area are denied access to the user
group for that subsistence use area because they have not established the requisite
history of use.

The utilization of past use or activities in an area, as criteria for granting or denying
access to fish and game resources has been rejected by the Alaska courts in Owsichek
(guide exclusive use and joint use areas) and in Bozanich v. Noerenberg. (Alaska
Superior Court, First Judicial District, Juneau, Case No. 70-389, March 15,1971; state
may not bar entry into a salmon net fishery by requiring prior experience in that
fishery).

The primary shortcoming of the three mandatory standards is that they combine
determinations on access to a user group with determinations on allocation of the fish
and game resource. The Alaska Supreme Court is supportive of the state’s power
to allocate fish and game resources under the sustained yield section of the Alaska
Constitution”™ (Gilbert v. State Department of Fish and Game, 803 P.2d 391 (Alaska
1990); Meier v. State. Board of Fisheries. 739 P.2d 172 (Alaska 1987)), provided that
the allocations are not arbitrary and unreasonable and are consistent with and
reasonablynecessary to the conservation and development offish and game resources
(Gilbert. 303 PJ2d at 399; Kenai Peninsula Fisherman’s Cooperative Association. Inc.

~(...continued)
The statute does not provide for qualification on a statewide basis; hunting and fishi’ g in one
subsistence area will not qualify the user to subsistence hunt and fish in another area. While
it may be technically possible for a person to qualify in more than one subsistence use area
under this subsection [SB 443, Sec. 2, Sec. 16.05.268(i)], it is generally contemplated that the
vast majority of users will qualify for only one area.

2/ Article VIII, sec. 4:
Sustained Yield. cish, forests, wildlife, grasslands, and all other replenishable resources belonging

to the State shall oe utilized, developed, and maintained on the sustained yield principle, subject to
preferences among beneficial uses.

-7-
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v. State. 628 P.2d 897, 903 (Alaska 1981)). However, the authority to make
allocation decisions does not imply a power to limit admission to a user group. State
v. Hebert. 803 P.2d 863, 866; (Alaska 1990) McDowell. 785 P.2d at 7 - 8 ;"

The two determinations could be separated by eliminating the requirement that the
three mandatory standards be satisfied in a single subsistence use area. If the two
determinations were separated a fundamental weakness of SB 443 would be avoided
and SB 443 would better withstand challenges under article VIII of the Alaska
Constitution. SB 443 can be amended to include criteria for determining where
qualified subsistence users may engage in subsistence hunting and fishing or for
establishing procedures for allocating fish and game resources am eng subsistence
users. Prior use of a subsistence use area for the taking of fish and wildlife could be
among the factors used to determine where a person may engage in subsistence
fishing and hunting.

PROOF OF ELIGIBILITY

Though the criteria for establishing eligibility to engage in subsistence activities are
relatively uniform, SB 443 provides that the proof necessary satisfy the criteria varies
significantly depending on where a person lives.

A person who lives in a category 1 area” is presumed to satisfy all eligibility
criteria without having to establish more than the person’s place of residence. The
person may engage in subsistence activities until it is proven by clear and convincing
evidence that the person is not qualified to engage in subsistence. SB 443, Sec. 2,
Sec. 16.05.268(h)(1); page 6, lines 17 - 22.

A The requirement that a person must engage in subs”tence activities in a specific subsistence
use area is somewhat analogous to the supercxelusive fishing districts established by the Board of
Fisheries for the Bering Sea herring sac roe fisheries. The board established two superexclusive
terring sac roe fishing districts. If a fisherman chose to fish in either of these fisheries, the fisherman
<ould not fish in any other herring sac roe fishing districts. The Alaska Supreme Court upheld the
use of the superexclusive use fishei.es for the purpose of allocating the harvest of herring between
competing groups of commercial fisherman. State v. Hebert. 803 P.2d 863 (Alaska 1990). The court
found that supcrcxclusive fishing districts were consistent with the Alaska Constitution because it did
not limit admission to a user group, because the fisherman was free to choose which fishing district
to fish in. Hebert. 803 P.2d at 866.

A category' 1area is an area where the human population of each community in the area is less
than 2,500, is not part of an urban area, and where dependence upon subsistence is a principal
characteristic of the economy, culture, and way of life of the area. SB 443, Sec. 2, Sec. 16.05.268(f)(1);
page 5, lines 9-11.

8



Senator Lyman Hoffman
March 16, 1992
Page 9

A person who resides in a category 2 area-”" is presumed to satisfy all eligibility
criteria and need only sign a document affirming that the person does indeed qualify.
SB 443, Sec. 2, Sec. 16.05.268(h)(2); page 6, lines 23 - 29. The person may engage
in subsistence activities until it is proven by a preponderance of the evidence that the
person is not qualified to engage in subsistence.-*

A person who resides in a category 3 area® may engage in subsistence activities
only after the person has convinced the commissioner of fish and game that the
person satisfies the eligibility criteria adopted by the joint boards. SB 443, Sec. 2,
Sec. 16.05.268(h)(3), page 6, line 30 through page 7, line 2.

Under SB 443, a person’s place of residence in the state determines the degree of the
burden that the person must overcome to establish eligibility to participate in
subsistence activities. .Because these varying burdens relate to eligibility for entry into
the class of subsistence users, they may inhibit equal and open access to subsistence
resources and, thus, are at least constitutionally suspect under the open access
provisions of the Alaska Constitution.

The rural preference of the former subsistence law was struck down in part because
it was an "extremely crude™ method to provide for the need to engage in subsistence
activities. McDowell. 785 P.2d at 10. The classification scheme inherent in the
category 1, 2, and 3 areas is subject to similar criticism. Residents in category lareas
are presumed to qualify for subsistence activities regardless of their individual
characteristics. Even those unqualified residents of a category 1 area who engage in
subsistence are not penalized or sanctioned for their activities. An unqualified
resident of a category 2 area is at least potentially subject to criminal prosecution for
falsely alleging their qualifications. It is only the residents of a categoiy 3 area that

+-i A category 2 area is an area that consists of a single community that has a human population
of 2,500 to 6,999, is not part of an urban area, and where dependence upon subsistence is a principal
characteristic of the economy, culture, and way of life of the community. SB 443, Sec. 2, Sec.
16.05.268(f)(2); page 5, lines 12 - 15.

12J Ifit is proven that the person is not qualified for subsistence and that the person was aware of
the lack of qualifications, the person is potentially subject to criminal prosecution for unsworn
falsification under AS 11.56.210.

A category 3 area is an area that is

(A) an urban area or a single community where the human population is 7,000 or
greater; or

(B) an area or community whe.e dependence upon subsistence is not a principal
characteristic of the economy, culture, and way of life of the area or community. SB 443, Sec.
2, Sec. 16.05.268(0(3); page 5, lines 16 - 21.
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are evaluated on their individual qualifications. The category 1, 2, and 3 area
concept is not the "classification scheme employing individual characteristics” which
the McDowell court proposed as being "less invasive of Article VIII open access
values." McDowell. 785 P.2d at 11. The category 1, 2, and 3 area concept classifies
persons as a group based on where they live in the slate.

The purpose lor this burden on equal access to fish and game resources under article
VIl must be, at the minimum, an important purpose. McDowell. 785 P.2d at 10.

According to the Section-By-Section Description of the Governor’s Subsistence
Bill,-~ the primary purpose of the category 1, 2, and 3 areas is to simplify the task
of determining who is eligible to engage in subsistence activities. This purpose
amounts to promoting administrative convenience. Administrative convenience is
generally accepted as legitimate purpose for legislation and regulations but is not
necessarily an important purpose. See, Commercial Fisheries Entry Commission v.
Apokedak. 606 P.2d 1255 (Alaska 1980); Deubelbeiss v. Commercial Fisheries Entry
Commission, 689 P.2d 487, 489 (Alaska 1984). Administrative convenience may not
be sufficient to justify the burdens imposed by the category 1, 2, and 3 area
classification system.

Assuming that the court does find administrative convenience or some other purpose
behind the category 1, 2, and 3 area classification system to be important, it is then
necessary to establish that the classification system is "designed for the least possible
infringement on article VIII’s open access values." McDowell 785 P.2d at 10.
Though the classification system may better than the rural-urban distinction made by
the former law, it is not the system based on individual characteristics that the Alaska
Supreme Court was looking for. In light of the purpose of the uniform application
clause "to exclude an especially privileged status for any person in the use of natural
resources subject to disposition by the state”-" it is possible that the courts will
require less disparity among residents of the state based on their place of residence
than provided in SB 443.

A challenge to the category 1,2, and 3 areas classification system on equal protection
grounds under the uniform application section may result in an adverse decision from
the courts because the system places different burdens on residents of the state based
on where they live and not on their individual qualifications to engage in subsistence

Page 10 - 11.

h5/ Owsichek. 763 P.2d at 498 n. 17; quoting 6 Proceedings of the Alaska Constitutional Convention,
app. V, at 99 (Commentary); emphasis added by court.
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hunting and fishing. A system that required all residents to establish their eligibility
to engage in subsistence in the same manner or that gave all residents the benefit of
the same presumptions would provide fewer grounds forjudicial challenge and be less
susceptible to unanticipated judicial constructions.

TITLE OF S3 443

According to the title of SB 443, the bill relates "to the taking of fish and game for
subsistence,” However two provisions of the bill define the terms "game management
unit" and "sustained yield". SB 443, Sec. 6, Sec. 16.05.940(38) and (39), page 10, lines
17 - 23. These newly defined terms are intended to apply to sport hunting and to
commercial, sport, and personal use fishing. To the extent that these newly defined
terms apply to more than subsistence, the terms are outside of the title of the bill.
Article!!, section 13 of the Alaska Constitution requires that the subject of each bill
be expressed in its title. The purpose of this provision is to give the legislature and
the people fair notice as to the contents of the bill. Without mentioning in the bill
title that the bill is defining "sustained yield" and "game management unit", the
legislature and the people are not aware that those terms are being defined for
purposes not related to subsistence. It is unlikely that a court would declare the
entire bill unconstitutional for the failure to express the entire contents of the bill in
the title. A court is more likely to find the bill constitutional, but to limit the
application of the terms "game management unit" and "sustained yield" to the
subsistence context.

The title problem is easily corrected by adding the phrase "defining ‘sustained yield’
and ‘game management unit;™ to the title.

If I may be of further assistance, please advise.

GU:pl
92-176.pIlm
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The Honorable Georgianna Lincoln
House Bush Caucus Chair

P.O. Box V

Juneau, Alaska 99811

Re: Subsistence Legislation, Senate Bill 443, House
Bill 552

Dear Senator Hoffman and Representative Lincoln:

In your letter of March 16, 1992 to Attorney General Cole,
you raised several concerns about the constitutionality of the
provisions of the subsistence legislation drafted by the Governor®s
Subsistence Advisory Council and introduced by Governor Hickel as
Senate Bill 443 and House Bill 552. Attorney General Cole asked me
to respond to your letter.

Our department has reviewed the fish and game subsistence
bill and i1t 1is our opinion that the bill 1is consistent with the
constitutions of the United States and the State of Alaska. We do
not believe that a constitutional amendment will be necessary to
implement the provisions of this bill. The bill does raise several
possible constitutional issues that have not been fully resolved by
the courts, but we are prepared to fully defend the bill and expect
favorable results. We have briefly analyzed below what are likely to
be the most controversial 1issues, including those raised 1In your
letter.

Community-Based Presumptions

One potential 1issue is whether the presumptions based on
where a user lives, as outlined in the proposed AS 16.05.268(h), are
consistent with the Alaska Constitution,s provisions for equal access

to fish and game. We believe that they are.

In subsections @ ,@ , and (), the new subsistence
statute establishes presumptions based on community characteristics.

J-C5LH
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Under subsection (f), every area and community in the state will be
classified into one of three categories.l Small communities that
are subsistence dependent will be iIn category 1. Medium sized
communities that are subsistence dependent will be 1iIn category 2.
All other communities, large cities and suburbs or smaller and medium
sized communities that are not subsistence dependent, will be 1in
category 3. Subsection (g) lists factors the boards will use to
determine subsistence dependence.2

1 Subsection (F) states:

() The boards shall, by regulation, for the state,
jointly identify and delineate areas, using game
management units, portions of game management units, or
communities, iInto the following categories:

(O category 1, an area where the human
population of each community in the area 1is less that
2,500, is not part of an urban area, and where dependence
upon subsistence 1is a principal characteristic of the
economy, culture, and way of lifeof the area;

(@ category 2, an area that consists of a
single community that has a human population of 2,500 to
6,999, is not part of an urban area, and where dependence
upon subsistence 1is a principal characteristic of the
economy, culture, and way of lifeof the community;

(3@ category 3, an area that

(A is and urban area or a single community
where the human population is 7,000 or greater; or

® IS an area or community where
dependence upon subsistence iIs not a principal
characteristic of the economy, culture, and way of life of
the area or community.

2 Subsection (g) states:

((0)) In determining whether dependence upon
subsistence is a principal characteristic of the economy,
culture, and way of life of an area under (F) of this
section, the boards shall jointly consider the relative
importance of subsistence compared to the totality of the
following socio-economic characteristics of the area:

(@D the social and economic structure;

(@ the stability of the economy;

(3 the extent and kinds of employment for
wages, including full-time, part-time, temporary, and
seasonal employment;

(4 the amount and distribution of cash income
among those domiciled in the area;
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Subsection (h) establishes administrative presumptions
about the qualifications of individuals living In the communities 1in
the categories.3 Only those who qualify under the individual

(3 the extent and kinds of employment for
wages, including *full-time, part-time, temporary, and
seasonal employment;

(@ the amount and distribution of cash income
among those domiciled in the area;

(B) the cost and availability of goods and
services to those domiciled in the area;

®) the varietyof fish and wildlifespecies
used by those domiciled In the area;

(7)) the seasonal cycle of economic activity;

(8 the percentage of those domiciled iIn the
area participating in hunting and fishing activities or
using wild fish and game;

(@ the harvest levels of fish and game by those
domiciled in the area;

(10) the cultural, social, and economic values
associated with the taking and use of fish and game;

(11) the geographic locations where  those
domiciled in the area hunt and fish;

(12) the extent of sharing and exchange of fish
and game by those domiciled iIn the area;

(13) additional similar factors the boards
establish in regulation to be relevant to their
determinations under this subsection.

3 Subsection (h) states:

(h) Participation in a subsistence harvest 1iIn a
subsistence use area is limited to persons whose taking
and use of fish and game 1iIn that subsistence use area
meets the requirements for qualification under (i) of this
section, with the following presumptions and requirements:

(D a person who is domiciled iIn the subsistence
use area in an area identified under () of this
section, and who intends to take fish forgame for
subsistence purposes iIs presumed to meet the requirements
for qualification under (i) of this section for that
subsistence use area; this presumption may be rebutted
only be clear and convincing evidence, and the boards may
not require a permit or filing of a statement affirming
that the person meets the requirements for qualification
under () of this section;

(@ a person who is domiciled in the subsistence
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requirements in (i) are authorized to subsistence hunt and fish, but
(h) establishes presumptions about indi\jdual users based on where
they live. Those who 1live 1iIn category 1 areas are presumed to
individually qualify for subsistence hunting and fishing for the
subsistence use area iIn which they live, but not for any other
subsistence use area. They will not be required to submit any
application or signed statement before hunting or Ffishing. The
presumption is not conclusive and can be challenged by the state, but
they will be allowed to subsistence hunt and fish iIn the subsistence
area in which they live unless and until the state demonstrates, by
clear and convincing evidence, that they are not qualified.

Those persons living In category 2 communities who choose
to subsistence hunt and fish must First sign a statement in a form to
be supplied by the department averring that they meet the individual
qualifications standards of (i). Once they sign such a statement
they are rebuttably presumed to qualify to subsistence hunt and fish
in the subsistence use area in which they live, but not any other
subsistence use area. Signing a false statement subjects the signer
to prosecution for unsworn TfTalsification. This presumption can be
rebutted by the normal civil evidentiary standard: proof by a
preponderance of the evidence.

Those persons living iIn category 3 communities, which will
be larger cities or urban areas, smaller communities that do not have
a demonstrated dependence on subsistence, or communities outside the
subsistence use area, will qualify to subsistence hunt and fish under
an individual application procedure outlined in subsection (I) . They
may not subsistence hunt or fish until their application is approved
by the department.

use area 1iIn an area identified under @ (@ of this
section, and who intends to take Ffish or game for
subsistence purposes is rebuttably presumed to meet the
requirements for qualification under (i) of this section
for that subsistence use area upon that person®s signing
a statement affirming that the person meets those
requirements; the department may rebut this presumption by
a preponderance of the evidence that the person does not
meet those qualification requirements;

(©) a person domiciled iIn an area identified

under ()@ of this section or who is domiciled outside
of the subsistence use area is qualified to participate in
a subsistence fishery or hunt in that subsistence use area
only wupon certification by the commissioner that the
perse meets the requirements for qualification under (i)
of t » section.
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This system of differing presumptions amounts to an
administrative scheme to focus the state™s efforts to weed out
unqualified users onto those areas where most of the unqualified
reside. Based on theinformation presented to the legislature, use
of the three sets of standards will result in identifying, under
(H(@1), communities or areas with a large majority of residents that
would individually qualify as subsistence users in the subsistence
use area iIn which they live; under (F)(2), communities with a
majority of qualified subsistence users; and under (@A),
communities with a very a small minority of qualifying individuals.
Communities outside the subsistence use area are also expected to
have very few people who would qualify. It is expected that the
legislature will make statutory findings based upon this information.

The presumptions in this statute are reasonable and have a
strong Tactual basis. The presumptions will not exclude any
qualified subsistence user from access to fish and game. Residence
in a particular community or state does not determine a person®s
qualification to subsistence hunt and fish; it does, however,
determine the amount of administrative paperwork the person will be
required to submit. It will impose a higher administrative burden on
those users who are domiciled In areas that have been determined to
have no significant dependence on subsistence; but the status of the
community will not be determinative of whether an individual finally
qualifies as a subsistence user.

While there is some difference in treatment of the
individual based cn community standards, the actual access to fish
and game for subsistence is equal. No qualified user will be
excluded. All those who actually and substantially rely on
subsistence uses of fish and game in a particular area will receive
the subsistence preference. All those who are similarly situated
with respect to the fish and game resources iIn an area are given
equal opportunity to take that fish and game.

The legislation generally requires that qualifying
dependence be current. This will mean that some people that have had
reliance iIn the past, but have not recently relied on fish and game
in a subsistence use area, will not qualify for the preference. This
does not present a constitutional problem. The situations of these
people with respect to the fish and game are not similar to the
situation of those who have a current reliance. See Article VII1I,
section 17 of the Alaska Constitution. OFf course, cnce the past user
demonstrates a current reliance, he qualifies for the preference.

We believe that this statutory scheme satisfies the
concerns expressed in McDowell v. State, 785 P.2d 1 (Alaska 1989).
In that case, the supreme courr of Alaska held that qualification for
a subsistence preference based conclusively and solely on an
individual"s residence in a rural area violated the provisions of the
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Alaska Constitution requiring equal access to natural resources. In
Part A of the decision, three justices of the Alaska Supreme Court
ruled that sections 3, 15, and 17 of article VIII of the Alaska
Constitution4 prohibited the grant of exclusive or special
privileges based on the characteristics of the community in which a
user resides. Xol. at 9.

We think that the new subsistence legislation is consistent
with the principles laid out in the McDowell decision. The critical
right in McDowell was the "equal right to participate iIn [hunts and]
fisheries, regardless of where one resides.” Id. Under the new
subsistence legislation, the right to participate 1iIn subsistence
hunts and Ffisheries 1iIs the same for all people who actually and
substantially rely on fish and game for subsistence purposes. The
differentiation iIn treatment based on residence does not involve the
right to hunt or fish; no qualified person will be excluded. The
only difference 1iIn treatment comes in the extent of paperwork
required of residents in different kinds of communities.

The McDowell decision also found fault in the old law
because it limited admission to a user group based on residence. 785

Section 3 of article VIIlI of the Alaska Constitution
provides;

Wherever occurring in their natural state, fish, wildlife,
and waters are reserved to the people for common use.

Section 15 of article VIII1 provides:

No exclusive right or special privilege of fishery shall
be created or authorized in the natural waters of the
State. This section does not restrict the power of the
State to limit entry into any fishery for the purposes of
resource conservation, to prevent economic distress among
fishermen and those dependent upon them for a livelihood
and to promote the efficient development of aquaculture in
the State.

Section 17 of article VIII provides:

Laws and regulations governing the use or disposal of
natural resources shall apply equally to all persons
similarly situated with reference to the subject matter
and purpose to be served by the law or regulation.
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P.2d at 8. With the new legislation, admission to the subsistence
user group is not limited by residence.

Section 17 of article VIIlI of the Alaska constitution
requires equal treatment of "all persons similarly situated with
reference to the subject matter and purpose to be served by the law

or regulation.”™ Under the new legislation, all those who actually
and substantially rely on the fish and game i1n an area will qualify
for the subsistence preference. In McDowel 1. that was not the case.

Urban users were excluded even though their reliance on fish and game
may have been as substantial as that of rural users.

The difference in paperwork requirements for residents of
different kinds of communities does not violate the equal access
provisions. First of all, the paperwork requirements are not
determinative of access to TfTish and game. Nor are any of the
requirements so burdensome as to be an effective obstacle to access.
The right affected by the discrimination under the new law is not the
right of access to fish and game as was the case iIn McDowell and
Owsichek v. State. 763 P.2d 483 (Alaska 1938), but only the right to
equal treatment under the law common to all equal protection iIssues.
An individual®s right to equal paperwork requirements 1is certainly
net as iImportant as the equal right to take fish and game, and is
probably not an ™important™ 1interest 1in the; context of eqial
protection analysis.

The Alaska courts use a "uniform-balancing”™ test for
reviewing equal protection challenges under the state constitution.
The ™"uniform balancing”™ test places a greater or lesser burden on the
state to justify a classification depending on the importance of the
individual right involved. Alaska Pacific Assurance Co. v. Brown,
687 P.2d 264, 269 (Alaska 1984). The minimum burden that the state
must meet is the substantial relationship test: the state must show
that the classification is reasonable and not arbitrary and is based
on some ground of difference having a fair and substantial relation
to the object of the legislation. State v. Snsearch Alaska
Construction. 1Inc.. 787 P.2d 624, 632 n.12 (Alaska 1990). 7. Jhi™~
case the right to equal paperwork, unlike the right: to access t
and game, is probably not an 1important individual right,
classification would, therefore, only have to meet the substantial
relationship test.

The classification for purposes of paperwork requirements
based on residence meets the substantial relationship test. The
requirements are more burdensome Tfor category 2 residents than
category 1 residents and mere burdensome for category 3 residents
than the other two categories. But this graduated burden is fairly
and substantially related to the purpose of the requirements: to
direct the state"s enforcement resources to those areas representing
the biggest threat to the goal of preferring only actuall and
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substantial reliance. The lighter burden on category 1 residents is

based on the fact that a large majority will qualify. The heavier
burden on category 2 residents is based on the fact that a high
percentage of category 2 residents are not qualified. The even

heavier burden on category 3 residents and residents of communities
outside the subsistence use area is directly related to the fact that
an extremely high percentage of category 3 residents are certainly
not qualified. A tougher standard for category 2 and 3 residents
will result in preventing the highest number of unqualified persons
from subsistence hunting and Ffishing. The discrimination 1in the
paperwork requirements bears a fair and substantial relationship to
the object of the requirements: preventing subsistence hunting and
fishing by the most clearly unqualified users. We, therefore,
believe that these provisions woulld pass constitutional muster
should the bill become law.

Limitations to Subsistence Use Areas

Under the provisions of the bill, the entire state would be
divided up iInto subsistence use areas. Every fish stock and game
population would, be within a subsistence use area. There 1s no
danger that someone would be precluded from subsistence use of fish
or game because it was not within a subsistence use area. It is true
that fish and game within a category 3 community located in a
particular subsistence use area would not be subject to the
subsistence preference. Section 2, Line 11, SB 443. That was also
the case with the 1986 subsistence law. AS 16.05.258(a) states:

The Board of Fisheries and the Board of Game shall
identify the fish stocks and game populations, or portions
of stocks and populations, that are customarily and
traditionally used for subsistence in each rural area
identified by the boards.

(Emphasis added). The McDowell court did not strike down this
provision; it struck down the priority to rural users, not the
limitation of the subsistence preference to rural animals.5 The

Upon remand of the McDowell case, superior court judge
Beverly Cutler, in ruling on the question of severability, did state,
in an unfortunate diversion from the issues:

The parties do not address whether the boards now
should identify any such stocks or populations anywhere in
the state, not merely in rural areas. That the boards
should make these determinations anywhere iIn the state
appears to be a logical result of the supreme court"s
holding in McDowell ...
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Alaska Supreme Court has never required that regulation of seasons,
bag limits, methods and means, etc., be uniform for every species
throughout the state. There is no constitutional requirement that
if a particular kind of use is allowed in one area of the state, the
same kind of use must be allowed in all other areas. This point was
later clarified by the court in Gilbert v. State, Den*"t of Fish and
Game. 803 P.2d 391, 398-99 (Alaska 1990).

What the constitution does require is that if a use is
allowed, all persons that are similarly.situated with respect to the
resource and the purpose of the law be treated equally. Article
VIIl, section 17 of the Alaska Constitution. Gilbert, 803 P.2d at
399. There 1is no requirement of equal treatment of resources,
rather than users of those resources.

There 1is also no constitutional requirement that once a
person qualifies for a subsistence use in one area, she be entitled
to a subsistence preference iIn another area. A person reliant on
fish and game 1In Area A must be treated the same as all others
similarly reliant on Area A fish and game; but that parson need not
be treated the same with respect to fish and game in Area B. Only
those who have similar reliance on Area B fish and game must receive
equal treatment. The new bill is not significantly different from
the 1986 subsistence bill in this respect. Under that law, only
residents of communities that had demonstrated customary and
traditional uses of a particular fish stock or game population were
granted a subsistence preference. See former 5 AAC 99.010 and 5 AAC
99.025. There was no statewide subsistence preference. Nor is
there a statewide preference under the federal ANILCA regulations.
Temporary Subsistence Management Regulations For Federal Public
Lands In Alaska (1991-92). A statewide subsistence preference in
state law would, 1itself, create a conflict between state law and
ANILCA.

The Governor®s Subsistence Advisory Council did not intend
to prefer the reliance of a user who, for example, might take red
salmon on the Copper River, king salmon on the Kenai River, chum
salmon on the Tanana River, moose iIn the Innoko River area, deer on
Kodiak Island, and caribou on the North Slope. In the advisory

McDowell v. State, Memorandum of Decision Severing Unconstitutional
Portions of Statute from Remainder of Statute at 8 (Alaska Super. Ct.
June 20, 1990) . The obvious reason that the parties did not address
the i1ssue on remand is because it was not an issue on appeal. We do
not believe that the Alaska Supreme Court would agree with Judge
Cutler®s ruling on this 1issue. See Gilbert v. State Deo"t of Fish
and Game. 803 P.?d 391, 39S-99 (Alaska 1990).
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council®s eyes, that kind of reliance was not as deserving of a
preference to fish and game in one of those areas as hunting and
fishing that is concentrated in that area. It seems obvious that in
deciding who should have a preference in a particular area, the user
that gets all or most of his fish and game from the area should rank
higher than one who gets only a smaller portion from that particular
area. We believe the courts would decide that these two users are
not similarly situated with respect to the resource and the purpose
of the law. See article VIII, section 17 of the Alaska
Constitution. We also believe that, as between a person who has
demonstrated reliance on fish and game in Area A and one who has
such reliance in another area that is suffering from shortages of
fish and game, the person with demonstrated reliance iIn Area A may
be properly preferred over the ~ther user because they are not
similarly situated with respect to the resource in Area A and the
purpose of the bill.6

The Twelve Month Qualification Period

Under the proposed AS 16.05.268 (i) and (©) , qualifying
activity must occur within the preceding twelve months. While it
may be technically possible to qualify in as little as four months
(taking fish or game in four different months 1is the longest

determinative durational minimum requirement, proposed AS
16.04.268(i)(@)) , it is generally anticipated that many users will
require closer to the full twelve-month period to qualify. This

provision does not create constitutional problems.

At fTirst blush, the twelve-month provision might seem to
create a durational residency problem. It does not. Several points

must be kept very clear. Under this bill, residence 1In a
particular area is never required for qualification. Residence in
the subsistence use area is not required. To the extent that the

user"s presence, as opposed to residence, in the area is required,
those requirements meet "durational residency’”™ standards. Hicklin
v . Orbeck. 565 P.2d 159, 162-65 (Alaska 1977) rev"d on other
grounds, 437 U.S. 518 (1978).

The twelve-month period is closely related to the patterns
of use and fish and game in Alaska and is the only reasonable period
for the demonstrations of actual and substantial reliance on fish

and game. The goal of the legislation is to give a preference to
those who currently, actually, and substantially rely on fish and
game in particular areas of the state. It is not the goal to give

This 1is the situation posed by George Utermohle of the
Legislative Legal Affairs Agency iIn his March 16, 1992 Iletter to
Senator Lyman Hoffman at page 5, note 7.
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There must necessarily be some kind of test to identify

actual and substantial reliance on that fish and game. To avoid
spurious cli ims of reliance based on very short-term or only
sporadic use, some time requirements are necessarily included. In

deciding what time period would make the most sense, the advisory
council looked at the patterns of fish and game use in Alaska. Most
uses are seasonal. For example, salmon are generally only available
during a certain time-span during the year. With game, hunting 1is
generally limited to one or two seasons to get the best quality of
meat or to avoid interference with species reproduction. In any
case, patterns of use are tied to yearly cycles. |ITf the qualifying
time was less than the preceding 12 months, persons 1in certain areas
might be disadvantaged because of the seasonal availability of fish
and game. If the time period was longer than twelve month you would
expect to see duplication of activity which would be less probative
of current reliance. The twelve-raonth period is obviously the most
appropriate for this particular test. It is necessary to identify
the kind of use of fish and game the bill iIs intended to prefer. It
is the "least drastic means”™ to achieve the ends of the statute.
Hicklin, 565 P.2d at 165. It is a necessary test of bona fide
reliance.

Certainly, the twelve-month provisions, as explained
above, meet substantive due process standards that Ilegislative
enactments be reasonable and not arbitrary. Kellv v. Zamarello, 486
P.2d 906, 911 (Alaska 1971).

T?er 1l Criteria

In the proposed AS 16.05.268 (b) (4 (B) , subsistence use of
game populations or Tish stocks insufficient to provide for all
subsistence uses would be authorized by ranking users by applying
three criteria. One of the criteria would be "the proximity of the
domicile of che subsistence user to the stock or population™.
Proposed AS 16.05.268(b)(4)(B)(i1); SB 443, Section 2 at page 4,

lines 14-15. The question of the constitutionality of this
provision was raised at one meeting of the Senate Resources
Committee. We believe that the provision iIs probably
constitutional.

First, it should be noted that the current subsistence law
contains a very similar provision expressed simply as ™local
residency', AS 16.05.258(c)(2). This phrase has been interpreted
by the Joint Boards of Fish and Game to mean that those who "live

closest to the resource”™ would be given maximum protection. 5 AAC
99.010(FH) (). "Local residency” 1is also the Ilanguage used 1in
ANILCA. 16 U.S.C. Sec. 3114(2). The language of the new

legislation is not intended to represent a change from existing law
or from ANILCA, but is intended to more clearly state how "local
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AHILCA. 16 U.S.C. Sec. 3114(2). The language of the new
legislation is not intended to represent a change from existing law
or from ANILCA, but is intended to more clearly state how ™"local
residency”™ will be measured. IT the Tier 11 provision of the
subsistence legislation did not contain a "local residency/proximity
to the resource™ criterion it would be in conflict with Section 804
of ANILCA, 16 U.S.C. Sec. 3114(2).

While the Alaska Supreme Court ruled in McDowell that the
subsistence preference could not be awarded on t.he basis of the
characteristics of the community 1in v/hich an individual user
resided, there 1is nothing in that opinion to iIndicate that the
location of an individual®s residence in relation to the fish or
game could not be a constitutional criterion, especially in the
times of extreme shortages envisioned under the Tier 11 provisions.
Upon remand of that case to the superior court, Judge Beverly Cutler
ruled that the Tier 11 provisions did not violate the standards 1in
McDowell .7 When there 1is not enough fish or game to satisfy all
qualified subsistence users, further ranking of these users becomes
mandatory. Assuming that two users are equal as to the two other
criteria of dependence and the ability to obtain other food, it
would seem that proximity to the resource would not be an
unreasonable way to distinguish between the two otherwise similar
users.

IT you have further questions about issues raised by the
subsistence legislation, we would be happy to discuss these matters
with you at your convenience.

CHARLES E. COLE
ATTORNEY GENERAL

Assistant Attorney General

7 Judge Cutler ruled that the Tier 1[Il "local residency”
criterion did not violate the supreme court®s holding in McDowell.
McDowell v. State, Memorandum of Decision Severing Unconstitutional
Portions of Statute from Remainder of Statute at 7 (Alaska Super. Ct.
June 20, 1990) .
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Senator Lyman F. Hoffman
Senate Bush Caucus Chair
P.O. Bex V

Juneau, Alaska 99811

Representative Georgianna Lincoln
House Bush Caucus Chair

P.0O. Box V
Juneau, Alaska 99811

Re: subsistence Legislation, senate Bill 443, House
Bill 552

Dear Senator Hoffman and Representative Georgianna Lincoln:

In your Jletter of March 16, 1992, vyou raised several
concerns about the constitutionality of the provisions of the
subsistence legislation drafted by the Governor"s subsistence
Advisory Council and introduced by Governor Hickel as senate Bill

443 and House Bill 352.

My department has reviewed the fish and game subsistence
bill and it is our opinion that the bill is consistent with the
constitutions of the United states and the State of Alaska, we do
not believe that a constitutional amendment will be necessary to
implement the provisions of this bill. The bill does raise several
possible constitutional issues thac have not been fully resolved by
the courts, but we are prepared to fully defend the bill and expect
favorable results. We have briefly analyzed below what are likely
to be the most controversial issues, i1ncluding those raised in your

letter.

Community-Based Presumptions

One potential issue 1is whether, the presumptions based on
where a user lives, as outlined in the proposed AS 16.05.268 , are
consistent with the Alaska Constitution.s provisions for equal
aCcess~td~TTSfirah3~game. W~believe that they are.
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In subsections (), (g), and (h), the new subsistence statute
establishes presumptions based on community characteristics. Under
subsection 'CtfT'*every area and community 1in the state will be
classified into one of three categories.l Small communities that
are subsistence dependent will be 1iIn category J. Medium sized
communities that are subsistence dependent will be in category 2.
All other communities, large cities and suburbs or smaller and
medium sized communities that are not subsistence dependent, will be
in category 3. Subsection (g) lists factors the boards will use to
determine subsistence dependence.

1 Subsection (F) states;

() The boards shall, by regulation, for the state,
jointly identify and delineate areas, using game
management units, portions of game management units, or
communities, into the following categories:

(1) category 1, an area where the human population
of each community in the area is less that 2,500, 1is not
part of an urban area, and where dopcndence upon
subsistence is a principal characteristic of the economy,
culture, and way of life of the area;

(2) category 2, an area that consists of a single
community that has a human population of 2,500 to 6,999,
is not part of an urban area, and where dependence upon
subsistence is a principal characteristic of the economy,
culture, and way of life of the community;

(@ category 3, an area that

(A 1is and urban area or a single community
where the human population iIs 7,000 or greater; or

(B) is an area or community where dependence
upon subsistence is not a principal characteristic of the
economy, culture, and way of Ulife of the area or
community.

2 Subsection (g) states:

(@) in determining whether dependence upon subsistence
is a principal characteristic of the economy, culture, and
way of life of an area under () of this section, the
boards shall jointly consider the relative importance of
subsistence compared to the totality of the Tfollowing
socio-economic characteristics of the area:

(1) the social and economic structure;

(@) the stability of the economy;

(3) the extent and Kinds of employment for wages,
including full-time, part-time, temporary, and seasonal
employment;

(4) the amount and distribution of cash 1income
among those domiciled iIn the area;

() the cost and availability of goods and
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Subsection (h) establishes administrative presumptions about
the qualifications of individuals living iIn the communities in the
categories.3 only those who qualify wunder the individual

services to those domiciled In the area;

(6) the variety of fish and wildlife species used
by those domiciled in the area;

(7) the seasonal cycle of economic activity;

(@) the percentage of those domiciled in the area
participating in hunting and fishing activities or using
wild fish and game;

(€©)) the harvest levels of fish and game by those
domiciled in the area;

(10) the cultural, social, and economic values
associated with the taking and use of fish and game;

(11) the geographic locations where those domiciled
in the area hunt and fish;

(12) the extent or sharing and exchange of fish and
game by those domiciled in the area;

a3 additional similar Tfactors the boards
establish in regulation to be relevant to their
determinations under this subsection.

3 Subsection (h) states:

(h) Participation 1iIn a subsistence harvest 1iIn a
subsistence use area is limited to persons whose taking
and use of fish and game in that subsistence use area
meets the requirements for qualification under (1) of this
section, with the following presumptions and requirements:

(1) a person who is domiciled iIn the subsistence
use area 1iIn an area identified under @@ (I) of this
section, and who 1i1ntends to take Tfish for game for
subsistence purposes 1iIs presumed to meet the requirements
for qualification under (i) of this section for that
subsistence use area; this presumption may be rebutted
only be clear and convincing evidence, and the boards may
not require a permit or Ffiling of a statement affirming
that the person meets the requirements for qualification
under (i) of this section;

(2 a person who is domiciled In the subsistence
use area 1In an area 1identified under (F)(2) of this
section, and who iIntends to take fish or game for
subsistence purposes 1is rebuttably presumed to meet the
requirements TfTor qualification under (i) of this section
for"that subsistence use area upon that person®s signing
a statement affirming that the person meets those



MAR-23-1992 13s49 FROM AGO/NAT RES/ANCH T0 AGO/INO/CAPITOL  P.05

March 23, 1992
Page 4

requirements in (i) are authorized to subsistence hunt and fish, hur.
(h) establishes presumptions about individual users based on where
they live. Those who 1live in category 1 areas are presumed to
individually qualify for subsistence hunting and fishing for the
subsistence use area in which they Ilive, but not for any other
subsistence use area. They will not be required to submit any
application or signed statement before hunting or fishing. JThe
presumption 1s not conclusive and can be challenged bythe state/
but they will be allowed to subsistence hunt and Tfish oh the
subsistence area in which they live unless and until the state
demonstrates, by clear and convincing evidence, that they are not

qualified.

Those persons living in category 2 communities who choose to
subsistence hunt and fish must first sign a statement in a form to
be supplied by the department averring that they meet the individual
qualifications standards of (i). Once they sign such a statement
they are rebuttably presumed to qualify to subsistence hunt and fish
in the subsistence use area in which they live, but not any other
subsistence use area, signing a false statement subjects the Gigner
to prosecution for unsworn fTalsification. This presumption can be
rebutted by the normal civil evidentiary standard: proof by a
preponderance of the evidence.

Those persons living in category 3 communities, Which will
be larger cities or urban areas, smaller communities that do not
have a demonstrated dependence on subsistence, or communities
outside the subsistence use area, will qualify to subsistence hunt
and fish wunder an individual application procedure outlined in
subsection (i). They may not subsistence hunt or Ffish until their
application is approved by the department.

This system of differing presumptions amounts to an
administrative scheme to TfTocus the state®s efforts to weed out
unqualified users onto those areas where most of the unqualified
reside. “Based"oiTthe information presented to the Tegislature, use
of the three sets of standards will result in identifying, under
™ @, communities or areas with a large majority of residents that

requirements; the department may rebut this presumption by
a preponderance of the evidence that the person does not
meet those qualification requirements;
(©)) a person domiciled in an area identified under

(F)B) of this section or who is domiciled outside of the
subsistence use area is qualified to participate in a
subsistence fishery or hunt in that subsistence use area
only upon certification by the commissioner that the
person meets the requirements for qualification under (1)

of this section.
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would individually qualify as subsistence users iIn the subsistence
use area in which they live; under (F)(2), communities with a
majority of qualified subsistence users; and under (P)(3),
communities with a very a small minority of qualifying individuals.
Communities outside the subsistence use area are also expected to
have very few people who would qualify. It is expected that the
legislature will make statutory findings based upon this

information.

The presumptions in this statute are reasonable and have a
strong factual basis. The presumptions will not exclude any
qualified subsistence user from access to fish and game. Residence
in a particular community or state does not determine a person®s
qualification to subsistence hunt and fish; it does, however,
determine the amount of administrative paperwork the person will be
required to submit, it will Impose a higher administrative burden
on those users who are domiciled in areas that have been determined
to have no significant dependence on subsistence; but the status of
the community will not be determinative of whether an individual
finally qualifies as a subsistence user.

while there is some difference in treatment of the
individual based on community standards, the actual access to fish

and game for the subsistence 1is equal. No qualified user will be
excluded. All those who actually and substantially rely on
subsistence uses of fish and game iIn a particular area will be
receive the subsistence preference. All those who are similarly

situated with respect to the fish and game resources in an area are
given equal opportunity to take that fish and game.

The legislation generally requires that qualifying
dependence be current. This will mean that some people that have
had reliance in the past, but have not recently relied on fish and
game in a subsistence use area, will not qualify for the preference.
This does not present a constitutional problem. The situations of
these people with respect to the fish and game are not similar to
the situation of those who have a current reliance. Of course, once
the past user demonstrates a current reliance, he qualifies for the

preference.

We believe that this statutory scheme satisfies the concerns
expressed iIn McDowell v. State, 785 P.2d 1 (Alaska 1989). In that
case, the supreme court of Alaska held that a qualification for a
subsistence preference based conclusively and solely on an
individual®s residence in a rural area violated™he_"x.Qy-isions_olL
"the"Alaska Constitution requirjn,g _e.qual access to natural resources,.
In Part A- of the decision™three justices of the Alaska Supreme
Court ruled that sections 3, 15, and 17 of article VIII of the
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Alaska Constitution4 prohibited the grant of exclusive or special
privileges based on one"s residence. ato.

We think that the new subsistence legislation is consistent
with the principles laid out in the McDowell decision. The critical
right in McDowell was the "equal right to participate In fthunts andl
fisheries”™ regardless of where one resides.” Id. Under the new
subsistence- legislation, the rigEt to participate in subsistence
hunts and fisheries 1i1s the same for all people who actually and
substantially rely on fish and game for subsistence purposes. The
differentiation in treatment based on residence does not involve the
right to hunt or Tfish; no qualified person will be excluded. The
only difference 1In treatment comes in the extent of paperwork
required of residents in different kinds of communities.

The McDowell decision also Tfound fault in the old law
because it limited admission to a user group based on residence.
785 P.2d at 8. With the new legislation, admission to the
subsistence user group is not limited by residence.

Section 17 of article VIII of the Alaska constitution
requires equal treatment of "all persons similarly situated with

4 Section 3 of article VIII of the Alaska constitution
provides:

Wherever occurring in their natural state, fish, wildlife,
and waters are reserved to the people for common use.

Section 15 of article VIII provides:

No exclusive right or special privilege of fishery shall
be created or authorized in the natural waters of the
State. This section does not restrict the power of the
State to limit entry into any fishery for the purposes of
resource conservation, to prevent economic distress among
fishermen and those dependent upon them for a livelihood
and to promote the efficient development of aquaculture in
the State.

Section 17 of article VIII provides:

Laws and regulations governing the use or disposal of
natural resources shall apply equally to all persons
similarly situated with reference to the subject matter
and purpose to be served by the law or regulation.
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reference to the subject matter and purpose to be served by the law
or regulation.”™ Under the new legislation, all those who actually

and substantially rely on the fish and game in an area will qualify
for the subsistence preference, in McDowell, that was not the case.

Urban users were excluded even though their reliance on fish and
game may have been as substantial as that ofrural users.

The difference in paperwork requirements for residents of
different kinds of communities does not violate the equal access
provisions. First of all, the paperwork requirements "are naff
determinative of access to fish and game.Nor are any of the
requirements so burdensome as to be an effective obstacle to access.
The right affected by the discrimination under the new law is not
the right to take fish and game, but only the right to equal
treatment unc"er the law common to all equal protection iIssues.

An individual®s right to equal paperwork requirements 1is probably
not an important interest.

The Alaska court use a ™uniform-balancing”™ test for
reviewing equal protection challenges under the state constitution.
The "unifarm.balancing”™ test places a greater or lesser burden on
the state to i1ustify~encTa~s~slTxcatlon depending on the_Importance_gf
the__individual right involved. Alaska Pacific Assurance CdT wv.
Brown. 687 P.2d 264, 269 (Alaska 1984). The minimum burden that the
state must meet is the substantial relationship test: the state
must show that the classification is reasonable and ~not arbitrary
and is based on some ground of difference having a fair and

substantial relation to the object of the legislation. state v.
Ensearch Alaska Construction. Inc.. 787 P.2d 624, 632 n.12 (Alaska
1990) . In this case the right to equal paperwork, unlike the right

to access to fish and game, 1is probably not an important individual
right. The classification would, therefore, only have to meet the
substantial relationship test.

The classification for purposes of paperwork requirements
based on residence meets the substantial relationship test. The
requirements are more burdensome for category 2 residents than
category 1 residents and more burdensome for category 3 residents
than the other two categories. But this graduated burden is fairly
and substantially related to the purpose of the requirements: to
direct the state®s enforcement resources to those areas representing
the biggest threat to the goal of preferring only actual and
substantial reliance. The lighter burden on category 1 residents is
based on the fact that a large majority will qualify. The heavier
burden on category 2 residents is based on the fact that a high
percentage of category 2 residents are not qualified. The even
heavier burden on category 3 residents and residents of communities
outside the subsistence use area is directly related to the fact
that an extremely high percentage of category 3 residents are
certainly not qualified. A tougher standard for category 2 and 3
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residents will result in preventing the highest number of
unqualified persons from subsistence hunting and fishing. The
discrimination in the paperwork requirements bears a fair and
substantial relationship to the object of the requirements:
preventing subsistence hunting and Tfishing by the most clearly
unqualified users. We, therefore, believe that these provisions
would pass constitutional muster should the bill become law.

Limitations t,o ,s,ubjgleten9e uso.Ar”"as.

Under the provisions of the bill, the entire state would be
divided up into subsistence use areas. Every fish stock_and game
population™ wquld be within®-a subsistence”™ use area. There 1is no

danger that someone would be precluded from subsistence use of fish
or game because it was not within a subsistence use area. It is

true that fish and game within a category 3 community located iIn a
particular subsistence use area would not be subject to the
subsistence preference. Section 2, Line 11, SB 443. That was also
the case with the 1986 subsistence law. AS 16.05.258(a) states:

The Board of Fisheries and the Board of Game sha3l
identify the fish stocks and game populations, or portions
of stocks and populations, that are customarily and
traditionally used for subsistence in each rural area

Jogeptjfied, by mtre bff.aE.flse

(Emphasis added). No court has ever required that regulation of
seasons, bag limits, methods and means, etc., be uniform for every
species throughout the state. There i1s no constitutional
requirement that if a particular kind of use is allowed iIn one area

of the state, the same kind of use must be allowed i1in all other
areas.

What the constitution does require 1is that i1If a use 1is
allowed, all persons that are similarly situated with respect to the
resource and the purpose of the law be treated equally. There is no
requirement of equal treatment of resources, rather than users of

those resources.

Thore 1is also no constitutional requirement_that once a
person qualifies for a subsistence use in one ares(, she be entitled
to a subsistence preference_in_another area. A pSTSoh reliant bn
"*fish and game iIn Area A must be “treated the same as all others
similarly reliant on Area A fish and game; but that person need not
be treated the same with respect to fish and game in Area B. Only
those who have similar reliance on Area B fish and game must receive

equal treatment.
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The Twelve Mpnth J ~ _lifigation_jP£fried

Under the proposed AS 16.05.268(1) and (©) , qualifying
activity must occur within the preceding twelve months. While it
may be technically possible to qualify in as little as four months
(taking fish or game in four different months 1is the only

determinative durational minimum requirement, proposed as
16.04.268(i)(4)), it is generally anticipated that many users will
require closer to the fTull twelve-month period to qualify. This

provision does not create constitutional problems.

At fTirst blush, the twelve-month provision might seem to
create a durational residency problem. It does not. Several points
must be Kept very clear. Under this bill, residence 1in a
particular area is never required for qualification. Residence in
"lihe-subsistence use area is not required. Furthermore, the tweive-
month period is closely Telatad to the patterns of use and fish and

game in Alaska,

The goal of the legislation is to give a preference to those
who currently, actually, and substantially rely on fish and game in
particular areas of the state. There must necessarily be some kind
of test to identify actual and substantial reliance on that fish and
game. To avoid spurious claims of reliance based on very short-term
or only sporadic use, some time requirements are necessarily
included. In deciding what time period would make the most sense,
the advisory council looked at the patterns of fish and game use in
Alaska. Most uses are seasonal. For example, salmon are generally
only available during a certain time-span during the year. With
game, hunting is generally limited to one or two seasons to get the
best quality of meat or to avoid interference with species
reproduction. In any case, patterns of use are tied to yearly
cycles, IT the qualifying time was less than the preceding 12
months, persons in certain areas might be disadvantaged because of
the seasonal availability of fish and game. |If the time period was
longer than twelve month you would expect to see duplication of
activity which would be less probative of current reliance. The
twelve-month period 1is obviously the most appropriate for this
particular test. It is a necessary test of bona fide reliance and
we believe it will be upheld by the courts if challenged.

IT you have further questions about issues raised by the

subsistence legislation, 1 would be happy to discuss these matters
with you at your convenience.

TOTAL P.10
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May 6, 1990 /
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PHONE. (907) 465-3600

The Honorable Mike Navarre

Majority Leader, House of Representatives
16th Alaska Legislature

P.0. Box V

Juneau, Alaska 99811

Dear Representative Navarre:

At the House Majority caucus yesterday, you asked me to
briefly assess whether the subsistence provisions in ANILCA can be
successfully challenged in court. Those provisions require that
the federal government take over management of fish and wildlife
on federal land unless Alaska enacts a subsistence preference for
rural residents, something which the Alaska Supreme Court held in
McDowell v. State, 785 P.2d 1 (Alaska 1989), 1is not permitted by
the Alaska Constitution. In my opinion, it is unlikely that the
ANILCA subsistence provisions can be successfully challenged.

Two legal questions would be presented in any federal
court challenge to ANILCA®"s subsistence provisions. (Since ANILCA
iIs a federal statute, it would have to be challenged in federal
court.) The Tfirst is whether the classification between rural
residents and urban residents for subsistence purposes satisfies
the equal protection guarantee in the United States Constitution.
The second is whether, if the rural/urban classification satisfies
the federal equal protection guarantee, the threatened federal
takeover of fish and wildlife on federal 1land nonetheless is
invalid as an unconstitutional violation of the state®s right to
manage fish and wildlife.

I. The rural/urban classification for subsistence in ANILCA
probably does not violate the federal equal protection
guarantee.

When a federal statute 1is challenged as violating the
equal protection guarantee of the United States Constitution, the
federal courts apply a very deferential test when no fundamental
right (e.g., freedom from racial discrimination) is involved: "[W]e
confine our consideration to whether the statutory classification
"is rationally related to a legitimate governmental interest.™”"
Lyng y. Automobile Workers, 485 U.S. 360, 370 (1988) (citation

03-C5LH
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Lyng v. Automobile Workers. 485 U.S. 360, 370 (1988) (citation
omitted) . (That is a substantially more deferential test than the
Alaska Supreme Court applies to state legislation challenged under
the equal protection guarantee in the Alaska Constitution.)
Although the Lyng case involved monetary resources, the Court noted
that "our review of distinctions that Congress draws in order to
make allocations from a finite pool of resources must be
deferential, for the discretion about how best to [allocate those
finite resources] to improve the general welfare is lodged in
Congress rather than the courts.”™ 1d. at 373 (citation omitted).
This would appear equally applicable to finite nonmonetary
resources, like fish and wildlife.

In section 801 of ANILCA, Congress made a number of
findings with respect to the importance of subsistence to rural
residents. Such findings are not reweighed by the courts, and the
courts will not substitute their judgment for that of Congress.
See Kleppe v. New Mexico, 426 U.S. 529, 541 n. 10 (1976). (The
Kleppe case also 1is discussed in connection with the second legal
question below.) The evidence before Congress, while some may
perhaps dispute it, is that there is a difference between rural
residents®™ reliance on fish and wildlife and urban residents”
reliance on those resources. Congress® findings with respect to
to the 1i1mportance of subsistence to rural residents would, 1
believe, be found by the federal courts to support the ANILCA
subsistence preference for rural residents.

I1. Congress probably has the constitutional authority to
¥utnorize a federal takeover of fish and wildlife management

on federal lan¥7

In Kleppe v. New Mexico, 426 U.S. 529, 540-41 (1976)
(footnote omitted), a unanimous United States Supreme Court held
that the Property Clause, art. 1V, sec. 3, cl. 2, of the United
States Constitution gives the United States Congress constitutional
authority to regulate fish and wildlife on federal land: "In our
view, the “complete power®™ that Congress has over public lands
[under the Property Clause] necessarily includes the power to
regulate and protect the wildlife living there.”

The Court also rejected New Mexico"s argument that
interpreting the Property"Clause to give Congress the power to
regulate fish and wildlife on federal land impermissibly intrudes
on state sovereignty. In the Court®s view, "when Congress so acts
[under the Property Clause], the federal Ilegislation necessarily
overrides conflicting state laws under the Supremacy Clause. U.S.
Const., Art. VI, cl.2." 426 U.S. at 543 (case citations omitted).

The rationale for this conclusion is that all states
consent to the provisions of the United States Constitution,
including the Property Clause and the Supremacy Clause, upon
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admission to the Union. In art. XIl, sec. .13, of the Alaska
Constitution, we consented to ™"[a]ll provisions of the act
admitting Alaska to the Union which reserve rights or powers to the
United States.”™ These clearly include the specific powers -- such
as the Property Clause power over federal land -- which the United
States Constitution grants to the national government.

The decision in the Kleppe case was by a unanimous
Supreme Court only fourteen years ago. In any action seeking to
prevent the federal government from taking over management of fish
and wildlife on federal Iland, the lower federal courts will be
bound by the Kleppe decision. They therefore would have to deny
any injunction sought to prevent such a takeover unless and until
the Supreme Court reverses Kleppe. Because it would take at least
three to four years before the case could reach the Supreme Court
(assuming it was willing to take it) , we would be left with at
least that much time during which the federal government would be
managing fish and wildlife on federal Iland.

I have not reached this conclusion lightly. For years,
I have been a strong proponent of the state"s rights and
strenuously resisted attempts by the federal government to diminish
those rights. See, e.g., Watt v. Alaska, 451 U.S. 259 (1981)
(successful defense of Alaskals entitlement to 90 percent of
federal oil and gas leasing revenues from the Kenai National Moose
Range); Utah Division of State Lands v. United States, 482 U.S. 193
(1987) (author of amicus brief, iIn which 32 other states joined,
in support of Utah"s successful equal footing doctrine claim). If
the Kleppe decision had not been decided in 1976, 1 could and would
make very strong arguments that the federal government does not
have constitutional authority to enact laws governing Tfish and
wildlife i1n Alaska, even on federal land, with some substantial
possibility of success. [In light of the Kleppe decision, however,
I believe such arguments will not succeed!

I hope this answers your questions. IT 1 can be of
further assistance, please contact me at your convenience.

Sincerely,

G. Thomas Koester
Assistant Attorney General
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March 20, 1992

Senator Halford
State Capitol
Juneau, AK 99801-1182

Dear Senator Halford:

As you may know, the Alaska Outdoor Council voted to take no position
on the Governor®"s subsistence bill (SB 443/HB 552) when it was
introduced.

Our position reflected concerns about: (1) the constitutionality of
differences in individual qualifying procedures related to residence;
(@ the lack of a mandate to verify individuals®™ qualifications in
outlying areas; (3@ the potential influence on Indian country arguments;
(4 modest criteria to qualify for subsistence; (B) the need to make
clear that both subsistence and other uses should be provided for when
resources have recovered from a low level; and (6) the need for a
definition of "urban". We also oppose related constitutional amend-
ments which are unnecessary to make the bill workable and would invite
backsliding in terms of equal protection and common use of the fish

and game resources. To comply with ANILCA by amending our Constitution
does not "return State management'. It simply locks in Federal judicial
oversight on the State"s execution of ANILCA subsistence mandates.

However, the Governor®s bill does address many of our concerns and we
applaud this progress. Specifically, it establishes individual criteria
based on resource dependency, regardless of where a person lives, as

the means to qualify for a priority. It clearly limits "customary trade"
to non-commercial activities. It makes clear that subsistence uses will
be regulated. It mandates increasing fish and game numbers when popula-
tions are low. It greatly strengthens resource protection and management.

The Alaska Outdoor Council is participating in your consideration of the
legislation. We have recognized the importance of working for a good

solution rather than against poor solutions. Recent Council policies
and action demonstrate this.

For example:

1) We have formally recognized the important of non-commercial use

Affiliated with National Rifle Association
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of fish and game for food to support people®s lifestyles;

2) We helped develop the concept of a priority based on a resource
dependent subsistence lifestyle;

3) We worked constructively with the Governor®s Subsistence Advisory
Council on this legislation;

4) We have sought agreement with Native groups and others regarding
resource and habitat enhancement and other management issues;

5) We have fought for continued subsistence uses in National Parks
as authorized by ANILCA;

6) We initiated action to have Alaska represented at the Convention
on International Trade in endangered Species to protect Alaska Natives®
subsistence uses of walrus;

7) We are supporting HB 446, the wildlife conservacion viewing tag
bill, that will benefit non-consumptive uses of fish and game/; and

8) We participated on the public Wolf Management Planning Team in a
constructive, good faith effort.

The point is, we are working to resolve subsistence and other fish and
game issues in ways that enhance everyone®s opportunities to responsibly
use fish and game resources.

Our goals with regard to the subsistence legislation are to help pass a
bill that:

1) ensures sound resource perpetuation and management;

2) maintains the equal rights, equal protection and common use
provisions of our state constitution;

3) provides for a subsistence priority for fish and game and for
other uses within the bounds of the constitution;

4) does not influence Indian country legal arguments; and

5) allows people to enjoy the physical and philosophical satisfaction
of sustaining their Alaskan lifestyles through the responsible uses of
fish and wildlife.

We believe these goals can be met. We believe that in meeting them, other
people®s goals can also be met. Further, we believe that such a fair and
equitable solution will have inherent stability and perman”ence that
cannot be achieved in any other way, not even by constitutional amendment.

We look forward to helping you complete this work that the Governor has
started.

Sincerely,

f> ..« U ... Vdld. Ilu
Legislative Affairs

CC: Governor Hickel
Commissioner Rosier



Testimony to
Alaska Senate Resources Committee
on SB443 - Subsistence Legislation
by Richard H. Bishop
-for the Alaska Outdoor Council

My name is Dick Bishop; |1 live at 1555 Gus®"s Grind, Fairbanks,
99709.

I am testifying on behalf of the Alaska Outdoor Council, a
statewide coalition of over 10,000 Alaskans including 50 qgroups,
who support sound scientific management, of Tfish and wildlife and
public access to public resources consistent with Alaska“"s
Consti tuti on.

The Outdoor Council®™s policy regarding a subsistence priority law
is that a priority law is unnecessary to accommodate subsistence
uses, but if a priority is established it should be based on
individual criteria related to resource dependency, — that is, a
subsistence lifestyle— and must be constitutional under the
present state Constitution. The Council has never opposed
subsistence use? the Council has consistently supported the
practice of using the resources of the land to feed one"s

family. But the Council has consistently opposed the rural
priority and other discriminatory criteria.

The Alaska Outdoor Council, at

1, voted to take no position on SB443 and HB552 at this time, but
ordered its Board of Directors to monitor the legislation and
respond to changes as needed.

Concerns expressed by Outdoor Counci 1l members were:

1* Different ouaHfying procedures for subsistence priority
S8E>B11£8Q18 woyid depend on place of residency. Some viewed
this as unconstitutional, others saw 1t as less serious
legally but nevertheless unfair. Still others saw it as
the basis for legal argument favoring Indian country. The
Legislature should be sure that qualifying procedures are
fair, constitutional and without Indian country
implication. The Outdoor Council has recommended in
previous discussions that all applicants fTile an affidavit
similar to the Permanent Fund dividend affidavit which
could be questioned by the State If necessary.

2. There i.s no mechanism in the bill to verify individual
qualification in rural PQd regional centers. The
bill makes presumptions about the proportions of people who
qualify in rural areas and regional centers, based on
general background information provided by the Department



of Fish and Game. To be sure these presumptions are correct
and are fairly applied in the future, the Department and
Boards need a system to verify and periodically update the
information. We have recommended that a scientific
sampling scheme be developed by the Department to gather
information on which periodic recommendations can be made
to the Boards regarding the applicability of presumptions
made In Section 16.05.268(h).

3. The ininimum crateri.a for Individual guallflcati_on as a
pri_orltv user do not characterise someone who Olives off
the land”™ in a subsistence i nfestl f this law is
enacted, we believe experience will demonstrate that the
minimum criteria must reflect a greater dependence on fish
and_game resources.

4. The proposed legislation”™ as i1t now stands”™ must contain a
~neutrality statement”™ clarifying that the Legislature
intends that as law i1t neither adds to or diminishes the
legal arguments for Indian country. The difference in
administrative requirements for priority use applicants,
based upon residency, raises the question. Any legislation
which provides benefits to residents of primarily Native
communities— and which Natives living in more cosmopolitan
areas do not receive— can be used iIn arguments for Indian
country. The 9th Circuit Court of Appeals recently made
this clear in its Tyonek ruling wherein they declared that
the federal rural priority helped Tyonek meet the "Indian
country test".

5. The bill should ensure that subsistence AND other uses
should resume when resources recover. Presently, only
subsistence uses are required to be reinstated in Section
16.05.268(2).

6. "Urban™ should be defined”™ It is important in deciding how
and where the administrative requirements are applied to
individuals In Sec. 16.05.268(f).

The long, discriminatory history of the subsistence priority law
has so sensitized people that they are extremely wary of
continued unfair treatment or loss of privileged use. There is a
tendency to see "boogey men' in many provisions of this bill.

However, the Outdoor Council wants to avoid the situation Mark
Twain described when he said: "it"s easy to find fault, 1if one
has that disposition. There once was a man who, not being able
to find any other fault with his coal, complained that there were
too many prehistoric toads in it."

There are people determined to find lots of toads iIn this
bill—- and there are some, but they do not warrant total rejection



of the bill. Selective toad-squashing can improve the bill.

The principle of basing a priority upon individual criteria
related to resource dependency is a quantum leap forward- both
legally and ethically.

This bill corrects numerous serious flaws in past legislation.
It greatly improves resource protection provisions. It conforms
to the principles of basing a priority on resource dependency
measured by individual criteria. It allows a person to qualify
regardless of residency location. It prohibits commercial sale
of subsitsence resources, such as salmon roe or herring roe on
kelp. It mandates action to increase low fish or game numbers.
The bill has strengthened resource protection and management.

From the perspective of your committee"s major responsibility of
good resource stewardship, we see no reason that it"s passage
should be delayed. Other committees will address our concerns
regarding legal and constitutional Issues.

We applaud the Governor for his determination to develop a good
subsistence law. We urge the Legislature to follow his lead.

No constitutional amendment is required to make this proposed law
workable. The Alaska Outdoor Council opposes any constitutional
amendment regarding a subsistence priority.
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PrB8s Release
March 57 1992

Contacts; Richard Bishop 455-6151
Randy Smith 277-1617

Alaska Outdoor Council Reacts to New Subsistence Bill

The Alaska Outdoor Council voted to take a "wait and see"
posture o Governor Nickel®s subsistence bill’at its annual

convention this past weekend in Fairbanks.

In related action the Council opposed all of the legislative
resolutions aimed at putting a subsistence priority in the

state®s Constitution.

delegates to the Council®s convention expressed grave concern

over- the lack of equal treatment proposed in the bill.

Randy Smith, executive director, noted there are no provisions

in the bill to ensure that residents cf small communities who are

presumed to meet the criteria actually do meet it. He also

expressed concern about vague, undefined terms which have caused

problems with the previous and current laws.

Delegates were concerned that the bill held no "neutrality

statement” with regard to implications for Indian country status

and that the individual requirements were far too lenient.

MORE



The delegates did agree that the bill was an improvement over
existing state? and federal subsistence laws. They were uneasy
about taking a position on a bill that is likely to be amended in

unpredictable ways during the? legislative process.

"The Outdoor Cnuncil applauds Governor Nickel®"s determination
to develop a good law on subsistence use," said Smith. "The
Governor®s bill addresses several of our concerns about current

laws on subsistence use of -fish and game."

Smith noted three examples. The recent sale of herring roe
taken under subsistence regulations and then sold would be
prohibited under this bill? the bill allows qualified urban
residents to receive the priority; and the Department must tako
corrective action if fish and game are too low to accomodate both

subsistence and other consumptive uses.

The Council ordered its Board of Directors to monitor the

legislation and respond to changes as needed.



SUBSISTENCE LEGISLATION NEEDS A "NEUTRALITY STATEMENT™
. -Mary Bishop

RC5SyQtir-n: (1.«w) an inference required or permitted
by law as ta the existance cf one fact from proof of
the existence of other Tfacts.

The Governor®"s proposed subsistence law makes a presumption that
virtually ALL residents of villages, MOST residnnts of mid-sized
communities, and FEW residents of large communities meet the
individual criteria required for subsistence use.

Correspond!Ingly, the legislation would establish three ways for
an individual to attest that he/she moots the criteria! 1> do
nothing? 2) sign an affidavit; or 3) hold an approved
application.

Individuals would be treated differently on the basis of their
residency. Thus, the statute can be used by advocates favoring
Indian country— unless a neutrality statement is included.

A reading of the 9th Circuit Court of Appeal’s lyanek opinion, as
well as the Tanana Chief Conferenca®s brief in the current Sasson
Henry case?, makes one point abundantly clear! ANILCA"s rural
subsistence priority contributed significantly to the courts
opinion that the "Indian country test" had boon fulfilled.

A key poi.nt to understanding J>Qdian law in Qlgskd 12 Indian
SSUQtCy tegt!l Whanever residents of a primarily Native American
community receive different treatment than do Native Americans
living in mare cosmopolitan areas— and the different treatment is
based upon residency, the community may be judged a "dependent
Indian community"— under the governance of its tribal group.

(See attachment and 1S USC 1151>

ANILCA demands that Alaska"s rural village residents receive a
harvest priority that cannot go to Natives living in Anchorage,
Juneau, Fairbanks and Ketchikan.

A neutrality statement, would say that no provision of tha statute
can be used to argue for or against tribal governance and Indian
country land status. A neutrality statement is included within
the "1991" amendment package to the Alaska Native Claims
Settlement Act. Similarly, one should be included in any
amendment of ANILCA regarding subsistence use.

Neutrality statements have been used in other federal statutes,
including the Lacey Act. The effectiveness of those statements,
when challenged in court, should be researched.
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Oppnai ticn to the inclusion of « neutrality statement would ueem
to indicate that advocates want both subsistence priority and
Indian country land status— and are attempting to use the
priority ac a legal atop in gaining Indian country, as la
e/<cmpli-fled by the Tyonek and S&mson Henry case.

The three levelrs of presumption elso eeem to stretch the state
constitution to or beyond its limit.. \Would the Justices rule
that the fit between legislative enactment and public
interest/equal protraction is adequate? Would they ruin that the
difference in requirements between residents of mid-sizo and
largo community too frequently results in unequal treatment of
individuals who are similarly situated with respect to the
resource?

The proposed legislation should be amended by.:

1. deleting the three levels of presumption and providingthat
everyone attest to the criteria in the same manner; OR

2. including a neutrality statement AND allowing only two
levels of presumption L. residents of areas where
virtually everyone can be presumed to meet the criteria;
and 2. all other residents) OR

3. including a neutrality statement. (This option seems
constitutionally questionable but it may give protection to
the state"s interest in preventing Indian country status.)
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United Slates Department of the Interior

OFFICE OF THE SOLICITOR im»yi.m
ANCHORAGE HECION
r.O L Sum. Suit! <08
Anchoint, AUik> JDIOI

April 18, 1978

C MEVMORANDUM
TO: Superintendent, BIA, Anchorage Agency
‘ FROMt Assistant Regional Solicitor, Anchorage

SUBJECT: Opinion on Enforcement of Rule No. 4--Exclusion

| of Non-Natives From Native Village of Tyonek
In your memorandum of last September 29th, you requested our
opinion as to whether the Village of Tyonek had the auth-
ority toexclude a non-Nntive from the Village 'pursuant Co
its Rule No, 4 which rends as follows:

"No. 4: Any white men*excepc government men or
outsider coming in is allow to stay only 24 hrs.

* If weather permits them to go. And is not allowed
to bring any Liquor. Article No. 4 have to be put
up in posters. And anyone destroying these papers
will be subject to penalty. Twenty-Five dollars
fine if caught destroying the poster, -(sic)

RéH%S) for Laws, of Native Village of Tyonek (May 18,
1942)"

Promulgation of Rule No. 4 was an exercise of the Village's
power under section 1 of Article IV of the Village Constitution
(ratified on November 27, 1939)--
! "To control the use by members or nonmembers of
any reserve set aside by the Federal Government
for ,the Village and to keep order in the reserve,"”

The Village Constitution was adopted pursuant to the Indian

m o Reorganization Act of June 18, 1934, as amended by the Acts
of June 15, 1935 and May 1, 1936 (25U.S.C. secs. 473a, :
476). Various federal and state court decisions have recognized
the Tyonek Natives as a "tribe" whose IRA "Tyonek Tribal
Council™ constitutes the "local government of the reservation

, , which is recognised by the United States as the spokesman

for the' people of Tyonek in all reservation affairs.'
Fondahn v. Native Village of Tyonek, 450 F.2d 520, 521 (9th



298 F. Supp. 17 and 26 (D. Arit. 1968 and 1969) (tribal

order excluding non-Indiana from reservation constituted
paseage of bill of atcaindcr and denial of free speech and
property prohibited by Indian Civil Rights Act of 1968); and
Dry Creek Lodge, Inc. v. United States, 515 F.2d 926, 9133
{TOth ilir't nT/yj Coon-Indiana Day initiate action under
Indian Civil Rights Acc of 1968); and Meyer v, Nebraska. 262
U.S. 390, 400 (1923) ("liberty™ in due process clause denotes,
among ocher, things, the right "to engage in any of the

common occupations of life" and "to , establish a home").

Nocwlchstending the foregoing opinion, it.mighc be helpful
to noce" than fctHe'i'yonek group someday finds itself iIn‘a
federal, score case testing the tribal authority to exclude
or remove non-Hativea from the Village of Tyonek, the argu-
ment might be adyancad that even chough the lands within the
Former' resVrve 7ic* Fonger™conaclluca "Indian country® under
tribal' iurTocTcflon, cha village itself is n dapendenc
[TTHIfin~"cogmanicy fnllInK wrFHin.TTKe second deflation of
"Indian country In 18 UlsTc.siTc. 1151 (1976) as bclng“"all
dependtFnTfTn3ian~ communities within the bonders of che
United States . . . ." While this definition has historically
been applied to Indian pueblos (e.g., United States v.
Sandoval. 231 U.S. 28, 47-48 (1913) and United 5caca3 v.
(Thayer. 290 U.S. 357, 364 (1913)), &uch definition Has been
extenoed Co ocher areas of Indian occurancv after a rTview
Qi evidence reinring to the ro[louing~crlr.erla used to
"ciecercining” che existence of a "aependenc Indian community,”
to vie: ”cho nature of the area in question, che relationship
of the inhabitants of the area to Indian Tribes and to che
federal government, and the, established practice, cf*o0.y&mnmftn-t
cie_jL& &a.rd.a.rcj*nfrpT"5ufBaul A T F atrsr.~
UnTte&"~Scates v. Mareine. 442 F.2d 1022, 1023 (10th Cir.
1971); also, State v. Cucnosa, 532 P.2d 896, 902 (N. Mex.
m1974). However, the court3_nave stressed that "the mere
presence of a group of Indians in a particular area would
undoubtedly not suffice" to «str® ifln a dependent Indian
community. United States v, Mar-ine, supra, at 1024, and
State v. Cutr.ose. supra, at 831T 75ne Alaska court determined
that che term "all dependent Indian communities™ in 18
U.S.C. sec. 1151 "does not apply to Hetlakacla because
Meclakatla is not fgpcndent as a 'communicfo and any benefits
available to che residents as Indians are the ssme as those 1]
lavailable to any Indian in Alaska, including Indians living J
@ in apartrmenc houses in Ketchikan.” United States v, Booth, *
supra. 17. Alaska at 569-57Q and 161 ™t~ SurioT"a~273.~To"

advance the argument char the Village of Tyonek is still
Indian country because in is a dependent Indian community e
. ojight. appear to be somewhat expedient in light of previous
Judicial Ideterminations that the Village was in Indian
country by virtue of the reservation status of che area
withdrawn for che Tyonek Natives, A corollary Jurisdictional
problem which would also have to be addressed would be to
define or describe the exact territorial boundaries of the
"dependent Indian community” if in fact che Village is such

: A

a community.’

Finally'! in direct response t8° the specific quescion sec , \ t
forthi ini 'your opinion requesc, and on the basis of our fore-\J
going opinion, we conclude chat although the Tyonek Village
Council acted under color of Rule No. 4 by requesting che
non-Nacive to leave Cha Village, such action would noc be
supported by che courts because Rule No, 4 is no longar
applicable to non-Nacive* and any action pursuant chorsco

would be .without lawful auchoricy.

V- ’ 1
Janes R. Moche
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Maxch 7,1992

Position Paper

SB 433

Cordova District Fishermen United commends the Subsistence Task Force for
crafting a reasonable and equitable bill to address the issue of subsistence. CDFU
supports SB 443 and urges the Senate Resources Committee to accept the bill in its
present form and avoid making substantive changes to its content or intent.

CDFU endorses the proposal to prioritize communities based on population and
traditional dependency on subsistence to determine access to subsistence resources.
This plan will ensure tnai Alaskans who rely on indigenous fish and game as primary
food sources will have priority over less dependent communities for subsistence
harvesting. The proposal also provides clear guidelines defining subsistence user
groups which will facilitate and simplify the management of fish and game resources
for subsistence based on sustained yield.

CDFU supports the definition of "customary trade" as defined in SB 443. This
definition clearly states that subsistence foods may not be sold in commercial
channels and will clarify the current vagueness surrounding what constitutes

customary trade.

It is CDFU's position that SB 443 adequately addresses the taking of fish and game
for subsistence and provides a fair and objective system to determine access to and
use of subsistence resources. We urge your support of HB 443 as it is presently
written.



ANCHORAGE TRIBES OF TLINGIT ANI) IIAIDA INDIANS OF ALASKA (ATTHIA)
670 W. FIREWEED LANE, SUITE 106, ANCHORAGE, ALASKA 99503-2578
TELEPHONE: 907/278-4154

March 17, 1992

Honorable Lloyd Jones

Alaska State Senate

Chairman, Senate Resources
Committee

State Capitol

Juneau, Alaska 99801-1182

Dear Senator Jones:

The Anchorage Tribes of Tlingit Haida Indians of Alaska during
a Subsistence Committee meeting held on March 16, 1992, adopted the
following motion:

"Ron Mallott/Ruth Willard motion that we direct letter to
Senate Resources Committe and request that they withhold any
determination on SB 443 pending outome of AFN Subsistence Summit to
be held March 23-24, 1992 carried.

Therefore, this 1i1s a formal request on behalf of our
organization that your committee place the bill iIn pending until
March 25, 1992.

Thank you for consideration of our respectful request.

Sincerely,

Mary L. Lekanof
President

cc: Following Alaska State Senate Committees
/Judicary
Finance
Rules

92-013



CERENE J. PAUL

847 Paultilno Ave.

North Pole, Ak. 99705

SENATE RESOURCES COMMITTEE

HOUSE BILL552

HB-552 Is the same as previous Legislation In that It still
discriminates on the basis of a person®s residence. Urban/Rural

was found unconstltutlonal by the Court. Under the new proposed
section, Sec. 16.05.268 par. (f) HB-552 substitutes numbers of human
population per community and requires a Rural residency to qualify
and disqualifies you If you reside In an Urban area where human
population Is 7.000 or greater. Par. (g) states, the Boards shall
Jointly consider the relative importance of subsistence etc. The
Boards of Fish & Game can not solve this enormous problem.

I oppose HB-552 in it"s present form, it does not allow for equal
access or an equal opportunity. Prior to the subsestence law iIn 1978
it seemed that all Alaskan"s were happy with the existing conditions,
today none are!

Let me state that 1 utterly oppose any and all of the numerous
proposals to amend the State Constitution for subsistence and to
mandate State discrimination for the Minority and against the
Majority of Alaska Residents!

Several hundred years ago Patrick Henry said,"Give Me Liberty Or Give

Me Death,”™ 1 say give all Alaskan®"s equal treatment under the law.



Al Community Legislatures

Subject: Remove the 1986 law on subsistence from Alaska state
law .

Why : The Federal Government through action by its federal
agencies have implemented regulations which exclude Ketchikan,
Juneau, Fairbanks and Anchorage explicitly from participating in
harvest of renewable resources, as well as Seward, Valdez,
Talkeetna, Tok, Big Delta and other communities throughout
Alaska. As stated in the summary on Federal Regulations even
Sitka once it has reached certain size will be restricted.

These communities are considered urban in nature and therefore
banned from use of renewable resources for Subsistence purposes
on federal land.

I recently appealed a decision by the Wrangell St. Elias Park
Superintendent to the National Park Service Director, Alaska
Division, on denying my rights as a United States Citizen, to
hunt in the Wrangell St. Elias Park, an area | had hunted (12)
years ago, prior to the establishment of the park. I was denied
access because my residency (Anchorage) 1is WEST of the Lake
Louise Road. I was not only denied my rights to hunt but have
been denied the right to participate with residents EAST of the
Lake Louise Road to harvest any resources designated subsistence
resources TfTor their use from the park. I cannot assist them in
picking berries from the park, packing moose from the park nor
assist them in bringing any subsistence harvest from the core

park to their table!

I have appealed this decision to the highest level with the park
service and am now a plaintiff on the McDowell 11 case with the

Federal Government.

Although the committee formed by Governor Hickel on subsistence

has honorable intentions their efforts will be to no avail. All
"ground" has been plowed to the farthest horizons on
subsistence. The governors board cannot pass on the problems

inherent with the 1986 state subsistence law or the 1980 federal
law on subsistence to the citizenry boards of fish and game.
This was done by our state legislatures and our congressional

people in the past and it has failed dismally. Let seasons and
bag limits prevail. Let means and methods, if reasonable,
prevail. Residents of Alaska whether rural or urban are not

going to accept being restricted from the harvest of fish and
game Tor their dinner table because of residency, nor should
they. The Alaska Supreme Court struck down the residence
requirement in McDowell 1. Unfortunately the State of Alaska
has not decided to challenge the decision by Judge Cutler to
retain the remainder of the 1968 state law therefore the 1986
Subsistence law continues to fumble along harming all Alaskans.



Where do you draw the boundaries? Ten miles out of town? Fifty
miles out of town? One thousand miles out of town? Five miles
up or down the river? Fifty miles up or down the river or five
hundred miles up or down the river? What town? What river?

These boundaries cannot be defined without excluding your
neighbor, fishing and hunting friends and residents throughout
Alaska. This is an insult! Income cannot be used because what
thoughtful Alaskan would take the chance of turning the fish and
game harvest into a welfare program!

The cost to implement this folly has been staggering! Since
1978 and earlier Alaskan residents have spent $1,000,000.00
fighting to keep their rights, ({1 know, 1 keep the books) to
harvest fish and game for their own personal use. Asking an
unnamed federal employee who would be able to estimate the cost
factor by all government agencies, state and federal, over the
past fourteen years, his remark was, and 1 quote, We"ve out
spent you two hundred to one! $200,000,000.00 and the critter
hasn*t flown yet! For two hundred million we could have
dismantled the fence around the barley project and put a buffalo

in everyone®"s backyard!

In 1972 The Alaska Native Claims Settlement Act was passed. In
that contract the native community received forty four million
acres. The primary purpose for these acres was subsistence.
All persons who hunt or fish who read the papers must be aware
that these are private properties owned by the natives, to be
respected as private property. Notices are continually placed
in the paper notifying outdoor users of the boundaries of these
properties. Subsistence laws, state or federal do not apply to
these acres! These acres were very strategically selected to
maximize TFTishing and hunting opportunities especially adjacent
to waterways. Ninety eight percent of the villages are at sea
level which gives a tremendous advantage to the local resident
for harvesting fish and game. Eighty five percent of the
subsistence harvest (federal figures) comes from three
resources, namely, sea mammals (natives have exclusive use, 1972
Sea Mammal Act), waterfowl, (natives have a special spring
season) and Tfisheries.

Public Law 92-203, 92nd Congress, H.R. 10367, December 18, 1971,
Declaration of Policy, Section 2, paragraph (b) "all aboriginal
titles, i1f any, and claims of aboriginal title in Alaska based
on use and occupancy, including submerged land underneath all
water areas, both inland and offshore, and including any
aboriginal hunting or fishing rights that may exist are hereby
extinguished™. In addition to the forty four million acres, all
Alaska residents have participated in this contract with five
hundred million dollars from our resource base in accelerated
payments (former Governor Hammonds plan, 1975) to the native
people.



This is the real history of Alaska for the past 20 years. Every
Alaskan has participated in paying a just contract for our
native neighbors.

By following Governor Hickel®"s lead on navigable water, Alaska
can and will retain management of our waterways. Quoting from a
proposed resolution before the Alaska Outdoor Council, "Under
our Alaska Statehood Compact Agreement with the United States
Government Alaska received title to 103 million acres of land,
all marine coastlines and all navigable waters of Alaska.

Under our Compact Agreement the United States Government
transferred all management rights of fish, woods, waters,
wildlife and all common property and replenishable natural
resources to the State of Alaska. The United States Supreme
Court under the Gulkana decision reconfirmed the State of Alaska
owns all title and management rights to navigable waters and
resources including fisheries and sub-surface resources and
extraction rights.

The State of Alaska owns the management rights to all waters in
the state of Alaska under the navigable waters pursuant to the
Statehood Compact Agreement under Alaska Public Waters Law pass
by the Alaska Legislators and under the United States Supreme
Court decision, State of Mississippi versus Philip®s Petroleum
where the court ruled if tidal water floods an area even two
inches once a year the management rights and land title rights
shall be transferred to the state."

The governor is to be commended for his aggressive action on the
waters of Alaska for the benefit and well being for all Alaskans
no matter what their residency or age. Alaskans have proven
many times over their ability to manage and increase fish and

other renewable resources.

Its time for the Legislatures from the above mentioned
communities as well as all communities prohibited from
subsistence use to abide by our constitution and bring an end to
this insulting behavior by the federal government. All Alaska“"s
children, young and older adults deserve better from their
elected officials, they expect and deserve to be treated

equally.

Warren E. Olson
5961 Orth Circle
Anchorage, Alaska
99516

346 1811

Past rrember of State of Alaska Citizens Advisory Commission on
Federal Lands, appointed by the Alaska Legislatures.



JOHNSON-LIEBER, INC.

1225 E. International Airport Rd
Suite #210

Anchorage, AK 99518-1410

TEL: (907) 562-2GG5  FAX: (907) 5G1-5132

FROM:

PAGES: (Including this page) &—

MESSAGE: (If Any) PAfe FASPt
CelJdfiJ S fifb

&AS ScJ)f/fTrAA'Gcm

THANK YOU.
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12830 Huffman Circle
Anchorage, AK 99%51Q
March 6, 192

Mr. Lloyd Jones
CHAIRMAN SENATE RESOURCES COMMITTEE

P.O. Box 5
Juneau, AK 99811

Dear Sir:

Please, | beg you, do not even consider a constitutional amendment on the
subsistence issue. This would in no way regain state management of our
fish and game resources. If | am correct in my thinking, the opposite
effect woj i take place. It would lock in federal judicial oversight if we
comply with ANILCA on the subsistence issues.

Sincerely,

Tim Stevens
(907) 345-3804
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BEN R. MILAM
HC 02, BOX 7403 <3
PALMER, ALABKA 99645

March 6, 1992

Honorable Senator Lloyd Jones
Senate Resources Committee
Alaska State Legislature
state Capitol Building
Juneau, Alaska 99801-1182

Reference SB 443/HB552 "Subsistence"
Dear Senator Jones:

I understand that the "Subsistence Bill"™ 1is now before vyour
committee. | urge you to reject this bill in total because it does
not address the problem.

First and foremost it does not grant equal access for all Alaskans.
Second 1t does not address the problem of proper resource
management based on biological reasons. Third it incorporates a
price tag of some $600,000 per year without any means of placing
that burden on those who will benefit.

We are all Alaskans regardless of race, creed or color and that is
the principles that the United States and Alaska were founded upon.
This 1s a principle we cannot negotiate.

Our fish and game are one of the most important resources we own.
Without them some people will go hungry and others will suffer
financially without this strong tourist attraction. We must manage
this resource_without compromise. IT we had a sound game
management policy which managed game on a maximum sustained yield
basis, we would not have the problem of allocation we face today.

Hopefully we are all beginning to realize that our state income is
dwindling as oil production slows. In the past sportsmen have
borne the total cost of fish and wildlife management. We cannot be
expected to bare the cost of a program which 1is iInherently
detrimental to the majority of Alaskans and the resource itself.
Any bill you pass must pass the cost on to those who benefit.

Again, please do not pass this bill in 1t"s current form and DO NOT
even consider a constitutional amendment. If you want to do
something positive, urge the Governor to enter a lawsuit against
the federal government to remove the rural preference.



FACSIMILE TRANSMITTAL COVER SHEET

To: Senate Resources Committee
PHONE :
FAX: 562-4376

NUMBER OF PAGES: 2

FROM: BEN R, MILAM
PHONES 274-7232

FAX1 (907) 274-9524

COMMENTS:

Please pass this information to the Senate Resources Committee as
testimony to hearings conducted Saturday, March 7, 1992 on

subsistence
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UNITED FISHERMEN OF ALASKA

211 4th Street, Suit 112
Juneau, AK 99801
907-586-2820
Fax/l 907-463-2545

MEMBER ASSOCIATIONS March 26, 1992

Alaska Crab Coalition

Alaska Independent Fishermen's
Markoting Association

Alaska Longlino Fishorman's
Association

Alaska Trollors Association

Bering Soa Fishormon’s Association

Bristol Bay Driftnottors Association

The Honorable Rick Halford

Concornod Aroa '‘M" Fishermen Member, Senate Resources Committee
Cook Inlet Aquaculture Association State of Alaska
Copper Rivor Fishormon's Cooperative Post OfFice Box V

Cordova District Fishormen United

Kenai Poninsula Fishormon's Association

North Pacific Fishorios Association

Northern Southeast Regional Dear Senator Halford:
Aquaculture Association

Peninsula Markoting Association

Petersburg Vessel Owners Association

Juneau, Alaska 99811

The United Fishermen of Alaska®"s Board of Directors

Prince William Sound voted, at its annual meeting held February 7-13 in
~ Aquaculture Association o Juneau, to support the legislation that was the result

Prince William Sound Seiners Association of the Governor®s Subsistence Advisory Council recommen-

Seafood Producers Cooperative - - -

Southeast Alaska Seiners dations. We wou_ld like to advise you that we strongly

Southern Southeast Regional support Senate Bill 443.

Aquaculture Association

United Cook Inlet Drift Association = =
United Southeast Alaska Gillnettors The continued support of these measures by the United

Western Alaska Cooperative Fishermen of Alaska is dependent upon a review of any
Marketing Association amendments that may be made by the legislature.
Area K Seiners Association
The United Fishermen of Alaska supports this legis-
lation in the present form. We simply believe that it
equitably deals with all the user groups of Alaska®s
fish and game resources.

Very truly yours,



UNITED FISHERMEN OF ALASKA

21) 411) Street, Suit i12
Juneau, AK 99801
907-506-2820
Fax// 907-463-2545

MEMBER ASSOCIATIONS

Alacka Crab Coalition
Alaska Indopondont Fishormon'G
Markotlng Association
Alaska Longlino Flshorman's
Association
Alaska Trollom Association
Boring Soa Flshormon'o Association
Bristol Bay Driftnottors Association
Concornod Aroa *M' Flshorrnon
Cook Inlot Aquaculturo Association
Coppor Rivor Fishormon's Cooporativo
ordova District Flshorrnon United
Kiial Poninsula Fishormon's Association
No.th Pacific FIshorlos Associotion
Northern Southonst Regional
Aquaculturo Associotion
Poninsula Markoling Association
Potorsburg Vossol Ownors Association
Princo William Sound
Aquaculturo Association
Princo William Sound Soinors Association
Seafood Producers Cooporativo
Southeast Alaska Soinors
Southern Southeast Regional
Aquaculturo Association
United Cook Inlot Drift Association
United Southoast Alaska Gllinelters
Western Alaska Cooporativo
Marketing Association
Area K Seiners Association

March 26, 1992

The Honorable Lloyd Jones

chairman, Senate Resources Committee
State of Alaska

Post Office Box v

Juneau, Alaska 99011

Dear Senator Jones:

The united Fishermen of Alaska’s Board of Directors
voted, at its annual meeting held February 7-13 1in
Juneau, to support the legislation that was the result
of the Governor®s Subsistence Advisory Council recommen-
dations. We would like to advise you that we strongly
support Senate Bill 443.

The continued support of these measures by the United
Fishermen of Alaska is dependent upon a review of any
amendments that may be made by the legislature.

The United Fishermen of Alaska supports this legis-
lation in the present form. We simply believe that it
equitably deals with all the user groups of Alaska®"s
fish and game resources.

Very truly yours,

ider
e Director

GSrphl



Sec. 16.05.940. DEFINITIONS. In AS 16.05 - AS 16.40

(1) "aquatic plant" means any species of plant, excluding the rushes, sedges
and true grasses, growing in a marine aquatic or intertidal habitat;

(2) "barter" means the exchange or trade of fish or game, or their parts,
taken for subsistence uses

(A) for other fish or game or their parts; or
(B) for other food or for nonedible items other than money if the
exchange is of a limited and noncommercial nature;

(3) "a board" means either the Board of Fisheries or the Board of Game;

(4) "commercial fisherman™ means an individual who fishes commercially
lor, lakes, or attempts to take fish, shellfish, or other fishery resources of the state
by any means, and includes every individual aboard a boat operated for fishing
purposes who participates directiy or indirectly in the taking of these raw fishery
products, whether participation is on shares or as an employee or otherwise;
however, this definition does not apply to anyone aboard a licensed vessel as a
visitor or guest who does not directly or indirectly participate in the taking;
"commercial fisherman" includes the crews of tenders or other floating craft used
in transporting fish, but does not include processing workers on floating fish
processing vessels who do not operate fishing gear or engage in activities related
to navigation or operation of the vessel; in this paragraph "operate fishing gear”
rm ans to deploy or remove gear from state water, remove fish from gear during an
open fishing season or period, or possess a gill net containing fish during an open
fishing period,;

(5) "commercial fishing” means the taking, fishing for, or possession of fish,
shellfish, or other fishery resources with the intent of disposing of them for profit,
or by sale, barter, trade, or in commercial channels; the failure to have a valid
subsistence permit in possession, if required by statute or regulation, is considered
prima facie evidence of commercial fishing if commercial fishing gear as specified
by regulation is involved in the taking, fishing for, or possession of fish, shellfish,
or other fish resources;

(6) "commissioner” means the commissioner of fish and game unless
specifically provided otherwise;

(7) "department™ means the Department of Fish and Game unless specifically
provided otherwise;

(8) "domestic mammals™ include musk oxen, bison, and reindeer, if they are
lawfully owned;

(9) "domicile™ means the true and permanent home of a person from which
the person has no present intention of moving and to which the person intends to
return whenever the person is away; domicile may be proved by presenting
evidence acceptable to the boards of fisheries and game;

(10) "fish™ means any species of aquatic finfish, invertebrate, or amphibian,
in any stage of its life cycle, found in or introduced into the state, and includes any
part of such aquatic finfish, invertebrate, or amphibian;
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(11) “fish derby™ means a coniesi in which prizes are awarded for catching
fish:

(12) "fishery” means a specific administrative area in which a specific
fishery resource is commercially taken with a specific type of gear; however, the
Board of Fisheries may designate a fishery to include more than one specific
administrative area, gear type, or fishery resource; in this paragraph "gear" and
"type of gear” have the meanings given in AS 16.43.990;

(13) "fishing derby association”™ means a civic, service, or charitable
organization in the state, not for pecuniary profit, whose primary purpose is to
promote interest in fishing for recreational purposes and which has been in
existence for five years before applying for a permit under this chapter, but does
not include an organization formed or operated for gaming or gambling purposes;

(14) "fish or game fanning" means the business of propagating, breeding,
raising, or producing fish or game in capuvity for the purpose of marketing the fish
or game or their products, and "captivity" means having'the fish or game under
positive control, as in a pen. pond, or an area of land or water that is completely
enclosed by a generally escape-proof barrier; in this paragraph, "fish" does not
include shellfish, as defined in AS 16.40.199;

(15) "fish stock™ means a species, subspecies, geographic grouping or other
category' of fish manageable as a unit;

(16) "fur dealing™ means engaging in the business of buying, selling, or
trading in animal skin , but does not include the sale of animal skins by a trapper
or hunter who has legally taken the animal, or the purchase of animal skins by a
person, other than a fur dealer, for the person’s own use;

(17) "game™ means any species of bird, reptile, and mammal, including a
feral domestic animal, found or introduced in the state, except domestic birds and
mammals; and game may be classified by regulation as big game, small game, fur
bearers or other categories considered essential for carrying out the intention and
purposes of AS 16.05 - AS 16.-40;

(18) "game population” means a group of game animals of a single species
or subgroup manageable as a unit;

(19) "hunting" means the taking of game under AS 16.05 - AS 16.40 and
the regulations adopted under those chapters;

(20) "nonresident” means a person who is not a resident of the state;

(21) "nonresident alien” neans a person who is not a citizen of the United
States and whose permanent pla:e of abode is not in the United States;

(22) "operator” means tie individual by law made responsible for the
operation of the vessel;

(23) "personal use fishing” means the taking, fishing for, or possession of
finfish, shellfish, or other fisher/ resources, by Alaska residents for personal use
and not for sale or barter, with gill or dip net, seine, fish wheel, long line, or other
means defined by the Board of Fisheries;

(24) "person with physicd disabilities” means a person who presents to the



department either written proof that the person receives at least 70 percent
disability compensation from a government agency for a physical disability or an
affidavit signed by a physician licensed to practice medicine in the state staring that
the person is at least 70 percent physically disabled;

(25) "resident” means a person who for the preceding 12 consecutive months
has maintained a permanent place of abode in the state and who has continually
maintained a voting residence in the state; and in the case of a partnership,
association, joint stock company, trust, or corporation, "resident” means one that
has its main office or headquarters in the state; however. < member of the military
service who has been stationed in the state for the preceding 12 consecutive months
is a resident for the purposes of this paragraph, and the dependent of a resident
member of the military service, who has been living in the state for the preceding
year is a resident for the purposes of this paragraph; and a person who is an alien
but who for one year has maintained a permanent place of abode in the state is a
resident for the purposes of this paragraph;

(26) "rural area" means a community or area of the state in which the
noncommercial, customary, and traditional use of fish or game for personal or
family consumption is a principal characteristic of the economy of the community
or area;

(27) "seizure" means the actual or constructive taking or possession of real
or personal property subject to seizure under AS 16.05 - AS 16.40 by an
enforcement or investigative officer charged with enforcement of the fish and game
laws of the state;

(28) "sport fishing™ means the taking of or attempting to take for personal
use, and not for sale or barter, any fresh water, marine, or anadromous fish by hook
and line held in the hand, or by hook and line with the line attached to a pole or
rod which is held in the hand or closely attended, or by other means defined by the
Board of Fisheries;

(29) "subsistence fishing” means the taking of, Fishing for, or possession of
fish, shellfish, or other fisheries resources by a resident domiciled in a rural area
of the state for subsistence uses with gill net, seine, fish wheel, long line, or other
means defined by the Board of Fisheries;

(30) "subsistence hunting” means the taking of, hunting for, or possession
of game by a resident domiciled in a rural area of the state for subsistence uses by
means defined by the Board of Game:

(31) "subsistence uses" means the noncommercial, customary and traditional
uses of wild, renewable resources by a resident domiciled in a rural area of the
state for direct personal or family consumption as food, shelter, fuel, clothing,
tools, or transportation, for the making and selling of handicraft articles out of
nonedible by-products of fish and wildlife resources taken for personal or family
consumption, and for the customary trade, barter, or sharing for personal or family
consumption; in this paragraph, "family” means persons related by blood, marriage,
or adoption, and a person living in the household on a permanent basis;
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(32) "take" means taking, pursuing, hunting, fishing, trapping, or in any
manner disturbing, capturing, or killing or attempting to take, pursue, hunt, fish,
trap, or in any manner capture or kill fish or game:

(33) "taxidermy" means tanning, mounting, processing, or other treatment
or preparation of Fish or game, or any part of Fish or game, as a trophy, for
monetary gain, including the receiving of the fish or game Ol parts of Fish or game

for such purposes;
(34) "trapping” means the taking of mammals declared by regulation to be

fur bearers;
(35) "vessel" means a floating craft powered, towed, rowed, or otherwise
propelled, which is used for delivering, landing, or taking Fish within the

jurisdiction of the state, but does not include aircraft.





