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FISCAL NOTE

STATE OF ALASKA B ILL  NO . SB 285

1992 LEG ISLAT IVE  SESSION

ANALYSIS: (continued)

This bill adds a new section to A S  09.65 that shields hospitals from civil liability for the acts and omissions of 
those providing health care in a hospital who are not employees of the hospital. A  hospital would be required to provide 
ample notice of this provision when services are provided by a health care provider who is an independent contractor. 
Because this bill deals w ith the civil liability o f hospitals, it w ill not have a fiscal impact on the Department of Law.
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P.O . Box 190 
Chugiak, A laska 995G7 

(907) 694-4958

TO: Senate Judiciary Committee

FROM: Senator Rick Halford

DATE: February 24, 1992

Ir"

SUBJECT: Sponsor Statement — SB 285 "Relating to civil liability of a 
hospital for nonemployees"

In 1987, the Alaska Supreme Court ruled in Jackson v. Power (no. 
3237), that a general acute care hospital has a nondelegable duty to 
provide emergency room services, and therefore, the hospital is 
vicariously liable for the negligence of an emergency room physician. 
However, the implications of the Jackson decision extend far beyond 
the emergency room. Even though the Jackson case dealt only with 
the relationship between the hospital and non-employee emergency 
room physicians, the rationale of the case logically extends to other 
non-employee physicians and health care providers.

Hospitals, as health care providers, should be accountable for their 
own liability. Senate Bill 285 removes the hospital from the role of 
"deep pockets" in patient vs. doctor malpractice cases, but does not 
preclude the hospital's liability for civil damages that are the 
proximate result of its own negligence or intentional misconduct.

Thank you for consideration of the bill, and I urge its expedient 
passage from committee.
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M E M O R A N D U M  February 25, 1992

SUBJECT: Civil liability of hospitals - (SB 285)

TO: Senator Rick Halford

FROM: Michael F. Ford ~/ ~̂*
Legislative Counsel

T he following is a section by section analysis of SB 285:

Section 1 - Limits the liability of a hospital for civil damages resulting from an act or 
omission of a  health care provider who is not an employee of the hospital, if the basis 
for liability is the fact that the hospital provides services required under AS 18.20 or 
is subject to regulation with respect to the provision of health care services. Provides 
that compliance with licensing or accreditation standards may not be construed as an 
assumption of civil liability by the hospital for an act or omission of a health care 
provider who is not an employee. Requires that the hospital provide a conspicuous 
notice of those health care providers who are not employees. Excludes limited 
liability if damages are caused by the hospital’s own negligence or intentional 
misconduct.

Section 2 - Applicability section.

Section 3 - Effective date.

MFF:gc
92-164.glc
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SENATE HILL NO. 285

IN THE LEGISLATURE OF THE STATE OF A LA S K A

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY SE N A T O R  H A LFO R D

In tro d u ce d : 5/10/91
R e fe rred : J u d ic ia r y

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to civil liability of a hospital for noncmployecs; and providing for an

2 effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 09.65 is amended by adding a new section to read:

5 Sec. 09.65.096. CIVIL LIABILITY OF HOSPITALS FOR NONEMPLOYEES, (a) A

6 hospital that is required to provide services by AS 18.20 or regulations implementing that

7 chapter, or that is subject to regulation with respect to the provision of services, is not, solely for

8 that reason, liable for civil damages as a result of an act or omission in administering those

9 services by a health care provider who is not an employee of the hospital.

10 (b) Compliance with the standards of a public or private licensing or accreditation agency

11 with respect to provision of services, or adoption by the hospital of bylaws or regulations

12 governing provision of services, may not be construed as an assumption of civil liability by the

hospital for the acts or omissions of a health care provider why(ts not apypmployce of the 

hospital.

SKQ285a -I-
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om i s s i o n s  o f  a hea l t h  care  p r o v i d e r  w h o  is not the h o s p i t a l ’ s e m p l o y e e ,  i f  the hosp i ta l  p r o v i d e s

not ice  that the hea l th  care  p r o v i d e r  is an independent  con t r ac t o r .  'File not ice r equ i re d  by this

c on t r a c t o r s  a n a  a re not em p l o y e e s  o i  me  nospt ta i :

( L i s t  s pec i f i c  hea l th  ca re  p r o v i d e r s )

T h e  hosp i ta l  is r e spon s ib le  f o r  e x e r c i s i ng  r e a s o n ab l e  car e  in 

g r an t i ng  s t a f f  p r i v i l e g e s  to pract ice in the hosp i ta l ,  f o r  r e v i ew i n g  those 

p r i v i l e g e s  on  a r egu l a r  basis ,  and  f o r  tak ing  app rop r ia t e  s teps to r e v o k e  o r  

res tr ict  p r i v i l e g e s  in app rop r i a t e  c i r cumstances .  T h e  hosp i ta l  is not 

o t h e rw i s e  l i a b l e  f o r  the acts o r  om i s s i o n s  o f  a hea l th  care  p r o v i d e r  w h o  is 

an ind ependen t  con t r ac to r .

( d )  T h i s  sect ion  d o e s  not p r e c lude  l i a b i l i t y  f o r  c i v i l  d am age s  that a re the p r o x im a t e  resu l t  
o f  the h o s p i t a l ’ s o w n  neg l i g ence  o r  in ten t iona l  m i s c onduc t .

( e )  In this sect ion ,

( 1 )  "hea l th  ca re  p r o v i d e r "  has the m e an i n g  g i v en  in A S  1 8 . 2 3 . 0 7 0 ,  e xcep t  that it 

d o e s  not i n c lude  a hosp i ta l  o r  an e m p l o y e e  o f  the ho sp i ta l ;

( 2 )  " h o sp i t a l "  has the mean ing  g i v e n  in A S  1 8 . 2 0 . 1 3 0  and  i n c l u de s  a 
g o v e r n m e n t a l l y  o w n e d  o r  ope ra ted  hosp i t a l .

*  Sec .  2 .  A P P L I C A B I L I T Y .  T h i s  Ac t  a pp l i e s  to a l l  causes  o f  ac t i on a cc ru in g  on  o r  a f t e r  the e f f e c t i v e  
date o f  this Act .

*  S e c .  3 .  T h i s  A c t  takes e f f e c t  im m ed i a t e l y  un de r  A S  0 1 . 1 0 . 0 7 0 ( c ) .

subsec t i on  sha l l  be pos ted c o n s p i c u o u s l y  in a l l  adm i t t i ng  a reas o f  the hosp i ta l ,  pub l i sh ed  at least

w a y

SB 285 -2-
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SENATE BILL NO. 285 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY SENATOR IIALKORI)

Introduced: 5/10/91
Referred: Judiciary

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to civil liability of a hospital for nonemployees; and providing for an

2 effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 09.65 is amended by adding a new section to read:

5 Sec. 09.65.096. CIVIL LIABILITY OF HOSPITALS FOR NONEMPLOYEES, (a) A

6 hospital that is required to provide services by AS 18.20 or regulations implementing that

7 chapter, or that is subject to regulation with respect to the provision of sendees, is not, solely for

8 that reason, liable for civil damages as a result of an act or omission in administering those

9 services by a health care provider who is not an employee of the hospital.

10 (b) Compliance with the standards of a public or private licensing or accreditation agency

11 with respect to provision of services, or adoption by the hospital of bylaws or regulations

12 governing provision of services, may not be construed as an assumption of civil liability by the

13 hospital for the acts or omissions of a healtii care provider who is not an employee of the

14 hospital.

Sn0285a -1-
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1 ( c )  A  hosp i ta l  is not ,  s o l e l y  l o r f r e a s o n  that a  hea l th  c a r e  p r o v i d e r  w a s  the a e t u a f r '

2  appa rent ,  -ur—irwpf ied agen t  o f  the hosp i ta l ,  l i ab l e  f o r  c iv i l  d am ag e s  c aus ed  by  the acts o r

3  o m i s s i o n s  o f  a hea l t h  ca re  p r o v i d e r  w h o  is not the h o sp i t a l ' s  e m p l o y e e ,  i f  the hosp i ta l  p r o v i d e s

4  not ice that the hea l th  c a r e  p r o v i d e r  is an independen t  c on t r a c t o r .  T h e  no t ic e  r equ i r ed  by this

5  subsec t i on  sha l l  be po s ted  c o n s p i c u o u s l y  in a l l  a dm i t t i n g  a reas o f  the hosp i t a l ,  p u b l i s h ed  at least

6  a n n u a l l y  in a n ew sp a p e r  o f  gene ra l  c i r c u l a t i o n  in the a rea ,  and  mus t  be in subs t an t ia l l y  the

7 f o l l o w i n g  f o rm :
ft N o t i c e  o f  L im i t e d  L i a b i l i t y

9  T h e  f o l l o w i n g  hea l t h  ca r e  p r o v i d e r s  a re  independen t

10 c o n t r a c t o r s  and a re  not  e m p l o y e e s  o f  the hosp i ta l :

11 ( L i s t  s p e c i f i c  hea l th  car e  p r o v i d e r s )

12  T h e  ho sp i t a l  is r e s p on s ib l e  f o r  e x e r c i s i n g  r e a s o n ab l e  carc  in

13 g r an t i ng  s t a f f  p r i v i l e g e s  to pr ac t i c e  in the ho sp i t a l ,  ' o r  r e v i ew i n g  those

14 p r i v i l e g e s  on  a r e g u l a r  bas is ,  and f o r  t a k i ng  a pp r o p r i a t e  s teps to  r e v o k e  o r

15 res tr ic t  p r i v i l e g e s  in a pp rop r i a t e  c i r cum s tan ce s .  T h e  ho sp i t a l  is not

16 o t h e rw i s e  l i ab l e  f o r  the acts o r  om i s s i o n s  o f  a hea l t h  ca re  p r o v i d e r  w h o  is

17 an ind ependen t  con t r ac to r .

18  ( d )  T h i s  s e c t i o n  d o e s  not  p r e c lu de  l i a b i l i t y  f o r  c i v i l  d am ag e s  that a re  the p r o x im a t e  resu l t

19  o f  the h o s p i t a l ’ s  o w n  neg l i g enc e  o r  in ten t i ona l  m i s conduc t .

2 0  ( e )  In  this sect ion ,

21 ( 1 )  "h ea l t h  carc  p r o v i d e r "  has the m e a n i n g  g i v e n  in A S  1 8 . 2 3 . 0 7 0 ,  e xcep t  that it

2 2  d o e s  not i n c l u d e  a ho sp i t a l  o r  an e m p l o y e e  o f  the hosp i t a l ;

2 3  ( 2 )  "h o sp i t a l "  has the m e an i n g  g i v e n  in A S  1 8 . 2 0 . 1 3 0  and  i n c lu de s  a
2 4  g o v e r n m e n t a l l y  o w n e d  o r  ope r a t ed  hosp i t a l .

2 5  *  Sec .  2 . A P P L I C A B I L I T Y .  T h i s  A c t  a pp l i e s  to a l l  c au s e s  o f  ac t i on  a c c ru i n g  o n  o r  a f te r  the e f f e c t i v e
2 6  date o f  this Ac t .

2 7  *  S e c .  3 .  T h i s  A c t  l a k e s  e f f e c t  im m ed i a t e l y  unde r  A S  0 1 . 1 0 . 0 7 0 ( c ) .

SB 285 -2- SB0285a
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S B  2 8 5 :  I M M U N I T Y  O P  H O S P I T A L S

T h i s  b i l l  i s  a  g i a n t  s t e p  b a c k w a r d s .  A d e c i s i o n  b y  t h e  A l a s k a  
S u p r e m e  C o u r t  s e v e r a l  y e a r s  a g o  f o u n d  t h a t  h o s p i t a l s  m a y  b e  l i a b l e  
f o r  t h e  n e g l i g e n c e  o f  t h e  p h y s i c i a n s  w h o  v / o r k  i n  t h e  h o s p i t a l ' s  
e m e r g e n c y  r o o m .  T h a t  w a s  a  d e c i s i o n  v e r y  m u c h  i n  l i n e  w i t h  t h e  
l e g a l  t r e n d  i n  m o s t  s t a t e s  i n  t h e  c o u n t r y .  W h e n  p e r s o n s  a r e  
t r a u m a t i c a l l y  i n j u r e d  a n d  r u s h e d  t o  t h e  e m e r g e n c y  r o o m  o f  a  
h o s p i t a l ,  t h e y  a r e  r e l y i n g  o n  t h e  c a r e  p r o v i d e d  b y  t h a t  h o s p i t a l  i n  
o b t a i n i n g  t r e a t m e n t  f o r  t h e i r  i n j u r i e s .  M o s t  i n d i v i d u a l s  d o  n o t  
a r r i v e  a t  a  h o s p i t a l  e m e r g e n c y  r o o m  a n d  i n d i v i d u a l l y  s e l e c t  t h e  
e m e r g e n c y  r o o m  p h y s i c i a n .  Q u i t e  t o  t h e  c o n t r a r y ,  h o s p i t a l  
e m e r g e n c y  r o o m s  a r e  a l m o s t  a l w a y s  s t a f f e d  w i t h  p h y s i c i a n s  w h o  a r e  
o n  r o t a t i o n  a n d  h a v e  a  c o n t r a c t  w i t h  t h e  h o s p i t a l  t o  p r o v i d e  t h a t  
c a r e .  T h i s  i s  t h e  r e a s o n  t h a t  o u r  S u p r e m e  C o u r t  h a s  f o u n d  i t  
a p p r o p r i a t e  t o  h o l d  t h e  h o s p i t a l  l i a b l e  f o r  t h e  n e g l i g e n c e  o f  a n y  
e m e r g e n c y  r o o m  p h y s i c i a n .  S i n c e  t h e  h o s p i t a l s  s e l e c t  t h e  e m e r g e n c y  
r o o m  p h y s i c i a n s ,  i t  i s  a p p r o p r i a t e  f o r  t h e  h o s p i t a l  t o  b e  
r e s p o n s i b l e  f o r  t h e  p h y s i c i a n ' s  n e g l i g e n c e .  I f  t h e  h o s p i t a l s  a r e  
l i a b l e  f o r  t h e  e m e r g e n c y  r o o m  p h y s i c i a n s '  n e g l i g e n c e ,  t h e n  t h e  
h o s p i t a l s  w i l l  b e  m o r e  c a r e f u l  i n  s e l e c t i n g  w h i c h  p h y s i c i a n s  t h e y  
u s e  i n  t h o s e  e m e r g e n c y  r o o m s .

T h e  s a m e  r e a s o n i n g  h o l d s  t r u e  f o r  a n y  o t h e r  " c o n t r a c t "  p e r s o n n e l  
w h o m  t h e  h o s p i t a l  h i r e s .  F o r  e x a m p l e ,  a  n u r s e  m a y  b e  e a r n i n g  a n  
h o u r l y  c o i . c r a c t  a m o u n t  f o r  p r o v i d i n g  s e r v i c e s  t o  t h e  h o s p i t a l .  W h o  
w o u l d  a r g u e  w i t h  t h e  c o n c e p t  t h a t  a  h o s p i t a l  s h o u l d  b e  l i a b l e  f o r  
t h e  n e g l i g e n c e  o f  a n y  n u r s e  w h o  i s  a d m i n i s t e r i n g  t o  a  p a t i e n t ?  Y e t  
t h e  h o s p i t a l  w o u l d  n o t  b e  r e s p o n s i b l e  f o r  t h e  n u r s e ' s  n e g l i g e n c e  
u n d e r  a  " c o n t r a c t "  e m p l o y m e n t  a r r a n g e m e n t  i f  t h i s  l e g i s l a t i o n  
b e c o m e s  l a w  i n  A l a s k a .

O n e  o f  t h e  m a i n  r e a s o n s  a  n e g l i g e n t l y  i n j u r e d  p a t i e n t  s u e s  a  
h o s p i t a l  i s  b e c a u s e  t h e  p h y s i c i a n  w h o  n e g l i g e n t l y  i n j u r e d  t h a t  
p a t i e n t  h a s  n o  i n s u r a n c e  c o n v e r g e .  M a n y  o f  t h e  p h y s i c i a n s  w h o  w o r k  
i n  h o s p i t a l s  d o  n o t  c a r r y  a n y  k i n d  o f  m a l p r a c t i c e  i n s u r a n c e  a t  a l l .  
I f  t h e  h o s p i t a l s  c o u l d  e n s u r e  t h a t  e v e r y  p h y s i c i a n  w o u l d  c a r r y  
a d e q u a t e  m a l p r a c t i c e  i n s u r a n c e  c o v e r a g e ,  t h e n  i t  w o u l d  r a r e l y  b e  
n e c e s s a r y  t o  s u e  t h e  h o s p i t a l  f o r  t h e  n e g l i g e n c e  o f  a  p h y s i c i a n  w h o  
i s  w o r k i n g  t h e r e .  H o w e v e r ,  v e r y  f e w  A l a s k a n  h o s p i t a l s  r e q u i r e  t h a t  
a l l  p h y s i c i a n s  w o r k i n g  t h e r e  c a r r y  m a l p r a c t i c e  i n s u r a n c e  c o v e r a g e .

T h i s  l e g i s l a t i o n  i s  b a d  p u b l i c  p o l i c y .  I t  r e l i e v e s  t h e  h o s p i t a l s  
f r o m  l i a b i l i t y  w h i c h  t h e y  s h o u l d  f a c e  u p  t o  f o r  t h e  n e g l i g e n c e  o f  
t h o s e  p e o p l e  w h o  w o r k  i n  t h e  h o s p i t a l .  T h i s  s t a t e ' s  p o l i c y  s h o u l d  
b e  t o  p r o v i d e  r a c o u r s e  t o  t h e  v i c t i m s  o f  m e d i c a l  m a l p r a c t i c e  
n e g l i g e n c e ,  n o t  t o  l i m i t  t h e  r e c o u r s e  o f  i n n o c e n t  v i c t i m s .  T h i s  i s



t h e  t h i r d  y e a r  t h a t  s p e c i a l  i n t e r e s t s  h a v e  a t t e m p t e d  t o  p a s s  t h i s  
s p e c i a l  i m m u n i t y  b i l l .  I t  h a s  b e e n  m e t  w i t h  l i t t l e  e n t h u s i a s m  in 
t h e  l e g i s l a t u r e  b e c a u s e  it is b a d  p u b l i c  p o l i c y .  I t  s h o u l d  r e c e i v e  
t h e  s a m e  t r e a t m e n t  t h i s  y e a r .



L E G I S L A T I V E  S U M M A R Y  —  S B  285

R E  L i a b i l i t y  o f  H o s p i t a l s  f o r  
N o n e m p l o y e e  P h y s i c i a n s  a n d  O t h e r  H e a l t h  P e r s o n n e l

F e b r u a r y ,  19 9 2

ALASKA STATE HOSPITAL & NURSING HOME ASSOCIATION

O n  O c t o b e r  16, 1987, che A l a s k a  S u p r e m e  C o u r t  r u l e d  in 
J a c k s o n  v. P o w e r  (no. 3 2 3 7 ) ,  t h a t  a g e n e r a l  a c u t e  c a r e  h o s p i t a l  
h a s  a n o n d e l e g a b l e  d u t y  t o  p r o v i d e  e m e r g e n c y  r o o m  s e r v i c e s ,  a n d  
t h e r e f o r e ,  t h e  h o s p i t a l  is v i c a r i o u s l y  l i a b l e  f o r  t h e  n e g l i g e n c e  

o f  a n  e m e r g e n c y  r o o m  p h y s i c i a n .

** T h e  J a c k s o n  d e c i s i o n  i m p o s e s  l i a b i l i t y  o n  h o s p i t a l s  f o r  t h e  
n e g l i g e n c e  o f  n o n - e m p l o y e e  e m e r g e n c y  r o o m  p h y s i c i a n s  s o l e l y  
b e c a u s e  t h e  h o s p i t a l  is r e q u i r e d  b y  lav; t o  p r o v i d e  e m e r g e n c y  r o o m  

s e r v i c e s  a n d  is r e g u l a t e d  in t h e  p r o v i s i o n  o f  t h o s e  s e r v i c e s  
w i t h o u t  r e q u i r i n g  t h e  p l a i n t i f f  t o  s h o w  t h a t  t h e  h o s p i t a l  h a s  
b e e n  n e g l i g e n t  o r  t h a t  it h a s  v i o l a t e d  a n y  s p e c i f i c  r e g u l a t o r y  

r e q u i r e m e n t .

** T h e  i m p l i c a t i o n s  of t h e  J a c k s o n  d e c i s i o n  e x t e n d  f a r  b e y o n d  
t h e  e m e r g e n c y  r o o m .  A l t h o u g h  t h e  J a c k s o n  c a s e  d e a l t  o n l y  w i t h  
t h e  r e l a t i o n s h i p  b e t w e e n  t h e  h o s p i t a l  a n d  n o n - e m p l o y e e  e m e r g e n c y  

r o o m  p h y s i c i a n s ,  t h e  r a t i o n a l e  o f  t h e  c a s e  l o g i c a l l y  e x t e n d s  t o  
o t h e r  n o n - e m p l o y e e  p h y s i c i a n s  a n d  h e a l t h  c a r e  p r o v i d e r s .  U n d e r  
t h e  c o m m o n  l a w  p r i o r  t o  t h e  J a c k s o n  d e c i s i o n  a h o s p i t a l  w a s  n o t  
v i c a r i o u s l y  l i a b l e  f o r  t h e  n e g l i g e n c e  o f  t h e  n o n - e m p l o y e e s  if t h e  
h o s p i t a l  i t s e l f  w a s  n o t  n e g l i g e n t  a n d  h a d  c o m p l i e d  w i t h  a l l  
a p p l i c a b l e  s t a t u t o r y  a n d  r e g u l a t o r y  r e q u i r e m e n t s .

** T h e  J a c k s o n  d e c i s i o n  r u n s  c o u n t e r  t o  m o d e r n  t r e n d s  o f  

a p p o r t i o n i n g  l i a b i l i t y  a c c o r d i n g  t o  f a u l t .  R e c e n t  t o r t  r e f o r m s  
w e r e  d e s i g n e d  t o  p r o v i d e  s o m e  r e l i e f  t o  p u b l i c  e n t i t i e s ,  w h i c h  
w e r e  o f t e n  n a m e d  a s  " d e e p  p o c k e t "  d e f e n d a n t s ,  e v e n  t h o u g h  t h e i r  
s h a r e  o f  t h e  r e s p o n s i b i l i t y  f o r  t h e  i n j u r y  w a s  n e g l i g i b l e .  T h e  
J a c k s o n  c a s e  i n s u r e s  t h a t  m u n i c i p a l l y  o w n e d ,  a n d  o t h e r  c o m m u n i t y  
o w n e d  h o s p i t a l s ,  w i l l  b e  n a m e d  a s  d e e p  p o c k e t  d e f e n d a n t s  i n  e v e r y  
c a s e  i n v o l v i n g  p h y s i c i a n s  n e g l i g e n c e ,  e v e n  t h o u g h  t h e  h o s p i t a l  
w a s  n o t  n e g l i g e n t  a n d  h a s  d o n e  e v e r y t h i n g  w i t h i n  its p o w e r  t o  
c o m p l y  w i t h  s t a t u t o r y  a n d  r e g u l a t o r y  r e q u i r e m e n t s .  I n  o n e  r e c e n t  
c a s e ,  f o r  e x a m p l e ,  t h e  p l a i n t i f f  d i s m i s s e d  a l l  o f  t h e  a l l e g e d l y  
n e g l i g e n t  p h y s i c i a n  d e f e n d a n t s  a n d  w e n t  t o  t r i a l  s o l e l y  a g a i n s t  

t h e  c o r p o r a t e  h o s p i t a l .

** T h e  r u l i n g  w i l l  n o t  I m p r o v e  h o s p i t a l  a n d  e m e r g e n c y  r o o m  c a r e  

b e c a u s e ,  b y  d e f i n i t i o n ,  t h e  J a c k s o n  r u l e  a p p l i e s  w h e r e  t h e r e  is 
n o  f a u l t  o n  t h e  p a r t  o f  t h e  h o s p i t a l .  H o s p i t a l s  h a v e  a l w a y s  b e e n  

l i a b l e  f o r  t h e i r  o w n  n e g l i g e n c e ,  a n d  w o u l d  c o n t i n u e  t o  b e  so 
l i a b l e  i f  J a c k s o n  w e r e  l e g i s l a t i v e l y  r e p e a l e d .



* * T h e  J a c k s o n  r u l i n g  c o u l d  d e c r e a s e  h o s p i t a l  a n d  e m e r g e n c y  r o o m  

r e s p o n s e  t i m e  if h o s p i t a l s  r e a c t  t o  t h e  r u l i n g  b y  r e q u i r i n g  
e m e r g e n c y  r o o m  p h y s i c i a n s  t o  p r a c t i c e  m o r e  " l e g a l "  o r  " d e f e n s i v e  
m e d i c i n e "  —  m o r e  t e s t s ,  m o r e  c o n s u l t a t i o n s ,  etc. E m e r g e n c y  
s i t u a t i o n s  a r e  i n h e r e n t l y  r i s k y .  T h e  l e g i s l a t u r e ,  f o r  e x a m p l e ,  
h a s  g r a n t e d  i m m u n i t y  t o  E M T ' s ,  p a r a m e d i c s ,  a n d  o r d i n a r y  c i t i z e n s  
a c t i n g  i n  e m e r g e n c y  s i t u a t i o n s .  T h e s e  l e g i s l a t i v e  c h o i c e s  

r e f l e c t  a p o l i c y  d e c i s i o n  t h a t  t h e  n e e d  f o r  s w i f t  a c t i o n  in 
e m e r g e n c y  s i t u a t i o n s  o u t w e i g h s  t h e  p o l i c y  o f  c o m p e n s a t i n g  i n j u r e d  
p l a i n t i f f s .  T h e  Jacksor. d e c i s i o n  u n d e r c u t s  t h i s  l e g i s l a t i v e  
p o l i c y .

** H o s p i t a l  a n d  E m e r g e n c y  r o o m  o p e r a t i n g  c o s t s  c o u l d  b e  
i n c r e a s e d  a l s o  if h o s p i t a l s  r e a c t  t o  J a c k s o n  b y  i m p o s i n g  m o r e  
" d e f e n s i v e  m e d i c i n e "  r e q u i r e m e n t s .

** U n l e s s  h o s p i t a l s  d r a m a t i c a l l y  r e s t r u c t u r e  t h e i r  r e l a t i o n s h i p  
t o  p h y s i c i a n s  (by r e q u i r i n g  t h e m  t o  b e c o m e  h o s p i t a l s  e m p l o y e e s ,  
f o r  e x a m p l e )  t h e  n e t  r e s u l t  o f  t h e  J a c k s o n  d e c i s i o n  p r o b a b l y  w i l l  
b e  t o  i n c r e a s e  i n s u r a n c e  c o s t s  a s  b o t h  h o s p i t a l  a n d  d o c t o r  i n s u r e  
t o  c o v e r  t h e  s a m e  risk.

** T h e r e  is n o  s h o w i n g  t h a t  m e d i c a l  m a l p r a c t i c e  p l a i n t i f f s  h a v e  
e x p e r i e n c e  d i f f i c u l t y  c o l l e c t i n g  t h e i r  j u d g e m e n t s .  M o s t  
p h y s i c i a n s  c a r r y  a d e q u a t e  m a l p r a c t i c e  i n s u r a n c e .  T h e  a d d i t i o n  o f  
a " d e e p  p o c k e t "  c o r p o r a t e  h o s p i t a l  t o  t h e  c a s t  o f  d e f e n d a n t s ,  
h o w e v e r ,  w i l l  p r o b a b l y  i n c r e a s e  t h e  s i z e  o f  j u r y  v e r d i c t s .

** T h e  b u r d e n  o f  t h e  J a c k s o n  d e c i s i o n  w i l l  f a l l  o n  m u n i c i p a l l y  
o w n e d ,  a n d  o t h e r  c o m m u n i t y  o w n e d  h o s p i t a l s , w h i c h  a r e  a l r e a d y  

c a u g h t  in a c o s t  s q u e e z e  f r o m  s t a t e  a n d  f e d e r a l  r e g u l a t o r y  a n d  
r a t e  r e q u i r e m e n t s .

** T h e  A S H N H A  p r o p o s a l  c l a r i f i e s  t h a t  h o s p i t a l s  a r e  n o t  l i a b l e  

f o r  a c t s  o r  o m i s s i o n s  o f  n o n e m p l o y e e  p h y s i c i a n s  o r  o t h e r  h e a l t h  
p r o f e s s i o n a l s ,  w h e r e  t h a t  l i a b i l i t y  is p r e m i s e d  s o l e l y  o n  t h e  
f a c t  t h a t  t h e  h o s p i t a l  is r e q u i r e d  t o  p r o v i d e  c e r t a i n  s e r v i c e s  b y  
A l a s k a  S t a t u t e  o r  r e g u l a t i o n s .

if # # #

F O R  M O R E  I N F O R M A T I O N  C O NTACT:

H a r l a n  K n u d s o n  
P r e s i d e n t / C E O
A l a s k a  H o s p i t a l  & N u r s i n g  H o m e  A s s o c i a t i o n  
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Kodiak Island Hospital 
& Care Center

J'j15 F. R tvanof Drive
Kodiak, AK 99615
(907) 486-3281 FAX (907) 486-2335

February 21, 1992

Senator Rick Halford
Chairman, Senate Judiciary Committee
Alaska State Legislature
P.O. Box V
Juneau, AK 99801

Dear Senator Halford:

I am writing to strongly encourage you to support SB 285 correcting the 1987 
Supreme Court decision in Jackson v. Power. This decision has been extremely 
damaging to hospitals and is contrary to tort reform efforts across the country. It 
essentially makes the hospital the "deep pocket" for liability claims, even in cases 
where the hospital is found not to be at fault.

Please consider the following facts about how Jackson v. Power impacts this small 
community hospital:

1. In 1991, Kodiak Island Hospital & Care Center and Kodiak Island Borough 
settled a case out of court for $1.2 million based primarily upon a Summary 
Judgment that the hospital was negligent as a matter of law under the Jackson 
v. Power decision. In this particular case, the court asserted that a physician 
bringing their patient to the hospital emergency room essentially had to be 
removed from the case and required the hospital to substitute its emergency 
room physician to care for the patient. It was determined inconsequential that 
the physician was a credentialed member of the active Medical Staff and that 
the family requested their family physician to provide care in this case. Other 
than this actions around this issue, there was no other asserted negligence by 
the hospital.

2. This hospital currently has two cases pending in which the Jackson/Power 
decision may be the only link to the hospital. One of these cases will certainly 
assert Jackson v. Power. In this case, an independent contractor practitioner 
is involved who provided services on a locum tenens basis. There are no 
specific allegations of hospital negligence in this case and defense counsel has 
advised that our primary exposure is under the Jackson v. Power decision, 
under which we may assume the vicarious liability of the practitioner.
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3. In 1991, this small hospital paid out nearly $1 million in legal fees and insur­
ance premiums, which equates to nearly $200 per adjusted day, and more than 
11 % of total expenses.

4. Cases currently in process could have the potential of bankrupting this hos­
pital's self-insured liability trust in legal fees alone. This hospital became self- 
insured in January of 1990 because liability insurance premiums for this 25-bed 
acute care hospital and 19-bed intermediate care facility approached $400,000 
per year.

It is not the contention of hospitals that they should not be responsible for their own 
liability. However, hospitals should not be expected to assume all of the liability for 
the actions of professional staff members and become the "deep pocket" for virtually 
every claim filed against a practitioner. It should be noted that physicians are lower­
ing their malpractice coverages, in many cases, to the lowest level insurable (generally 
in our community that level is around $200,000). This lower level of coverage 
encourages plaintiff attorneys to quickly settle with the physician and go after the 
hospital where linkage can be established by the Jackson v. Power decision. This 
occurred in the case outlined in #1 above.

It should also be noted that the Jackson v. Power decision, while revolving around an 
emergency room case, extends well beyond emergency room situations. Even if 
hospitals require higher levels of malpractice insurance for their medical staffs, it is 
likely that the size of judgments would only increase.

Hospitals of this size cannot afford the impact of this decision, which has the potential 
to bankrupt a facility either through insurance premiums or legal expenses, particularly 
in the case of those who are self-insured. As a result of these experiences, this 
hospital is looking at elimination of its self-insured program, reverting back to an 
indemnity insurance program. However, this may not be easy and will certainly be 
very expensive.

EWM/dpr





ALASKA STATE

H o s p i t a l  &  N u r s i n g  H o m e

ASSOCIATION

F e b r u a r y  6, 1992

S e n a t o r  R i c k  Hal f o r d ,  C h a i r  
S e n a t e  J u d i c i a r y  C o m m i t t e e  
C a p i t o l  B u i l d i n g ;  Rm. #103 
J u n e a u ,  A K  9 9 8 0 1

D e a r  S e n a t o r  Ha l f o r d :

We h a v e  t w o  requests.

T h e  f i rst is to s c h e d u l e  S B  285, c o r r e c t i n g  a 
S t a t e  S u p r e m e  C o u r t  d e c i s i o n  ( J ackson v Power) h o l d i n g  
a h o s p i t a l  l i a b l e  for all a c t i o n s  of e m e r g e n c y  room 
p h y s i c i a n s ,  r e g a r d l e s s  of f ault for 
p u b l i c  h e a r i n g .

SB 285 w a s  i n t r o d u c e d  la t e  in the 1991 s ession.
It w o u l d  be v e r y  h e l p f u l  t o  h a v e  t h i s  h e a r i n g  
t e l e c o n f e r e n c e d  t o  Kodiak, F a i r b a n k s  and A n c h o r a g e ,  as 
h o s p i t a l s  in t h o s e  c o m m u n i t i e s  h a v e  be e n  s e v e r e l y  
i m p a c t e d .  T h e y  a r e  n o w  n a m e d  in all l a w s u i t s  a g a i n s t  
p h y s i c i a n s ,  e v e n  t h o u g h  t h e  h o s p i t a l s  can s h o w  t h e r e  
w a s  no  n e g l i g e n c e  on its part.

The s e c o n d  r e q u e s t  is to  g e t  y o u r  a d v i c e  and 
g u i d a n c e  on h e a l t h  c a r e  reform. As you k n o w  t h e  H e a l t h  
R e s o u r c e  & A c c e s s  T a s k  F o r c e  is p r e p a r i n g , 
r e c o m m e n d a t i o n s  (March 15 d e a d l i n e ) ; S e n a t o r  D u n c a n  has 
S B  83 t h a t  p r o v i d e r s  a n d  t h e  i n s u r a n c e  i n d u s t r y  d o e s  
n o t  like, and n o w  p h y s i c i a n s / h o s p i t a l s  a r e  w o r k i n g  on a
p r o p o s a l .

I w i l l  c a l l  y o u r  o f f i c e  and g e t  on y o u r  
a p p o i n t m e n t  c a l e n d a r .

H a r l a n  R. Knuc'.son 
P r e s i d e n t / C E O
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