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S E N A T E  B I L L  1 8 7  
IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S E V E N T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N

L E T T E R  O F  I N T E N T  O F  S E N A T E  J U D I C I A R Y  
C O M M I T T E E

It is th e  intent of this com m ittee, by prohibiting liability for disclosures  

w hich w ould  be contrary to the  Federal Fair Housing Act of 196 8  as am en d ed , to  

protect real property owners and their agents from lawsuits regarding a failure to 

disclose the h an d icap p ed  condition of any present or form er ow ner or occupant 

of the real property.

It is this com m ittee ’s intent to include in the  m eaning of 

"handicapped" those  persons infected with or who have died from H um an T- 

Lym photropic V irus Type III - Lym phadenopathy Virus or A cquired  Im m une  

D eficiency S yn d ro m e ["AIDS"]. This interpretation is consistent with federal law  

and is based  in part on a recom m endation  of the G eneral C ounsel for the United  

States D epartm ent of Housing and U rban D evelopm ent.
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S E N A T E  L A B O R  A N D  C O M M E R C E  
C O M M I T T E E

TO: S e n a t o r  Ha] fm-a

F R O M S e n a t o r  D r u e  P e a r c

R E

D A T E A p r i l  11, 19 9 1

S c h e d u l i n g  h e a r i n g  o f  P s y c h o l o g i c a l l y  I m p a c t e d  
P r o p e r t i e s  B i l l  (SB-187) in S e n a t e  J u d i c i a r y .

S e n a t e  B i l l  187 w a s  r e q u e s t e d  b y  t h e  A l a s k a  A s s o c i a t i o n  of 
R e a l t o r s  in a n  e f f o r t  t o  b r i n g  s t a t e  l a w  i n t o  c o m p l i a n c e  w i t h  
f e d e r a l  law.

C u r r e n t l y ,  u n d e r  f e d e r a l  law, if a s e l l e r  o r  h i s  a g e n t  d i r e c t l y  
o r  i n a d v e r t e n t l y  d i s c l o s e s  t h a t  a p r e v i o u s  i n h a b i t a n t  o f  a 
p r o p e r t y  h a d  A I D s  h e  is in v i o l a t i o n  o f  t h e  F e d e r a l  F a i r  H o u s i n g
A c t  of  19 6 8  A m e n d m e n t .  T h e  f e d e r a l  l a w ' s  i n t e n t  is t o  p r o t e c t
h a n d i c a p p e d  i n d i v i d u a l s  f r o m  u n f a i r  h o u s i n g  d i s c r i m i n a t i o n .

U n d e r  A l a s k a  s t a t e  t o r t  law, if a s e l l e r  o r  h i s  a g e n t  d o e s  n o t  
d i s c l o s e  " m a t e r i a l "  f a c t s  t h a t  a f f e c t  t h e  v a l u e  o f  t h e  p r o p e r t y  
u n d e r  n e g o t i a t i o n ,  h e  c a n  be  s u e d  f o r  t h e  d i f f e r e n c e  in p e r c e i v e d  
v a l u e .  A  " m a t e r i a l "  f a c t  is b r o a d l y  d e f i n e d  b y  s t a t e  c o u r t s  to  
m e a n  a n y t h i n g  t h a t  a f f e c t s  t h e  p r i c e  a r e a s o n a b l e  c o n s u m e r  is 
w i l l i n g  t o  p a y  for a p r o d u c t  or  ser v i c e .

S e n a t e  B i l l  187 w i l l  m a k e  t h e  f o l l o w i n g  t h r e e  f a c t s  " i m m a t e r i a l " .

1) T h e  f a c t  t h a t  a d e a t h  o c c u r r e d  o n  t h e  p r o p e r t y  m o r e  t h a n  
t h r e e  y e a r s  f r o m  t h e  d a t e  t h e  b u y e r  o f f e r s  t o  b u y  o r  r e n t  
t h e  p r o p e r t y .

2) T h e  m a n n e r  in w h i c h  t h e  d e a t h  o c c u r r e d .

3) T h e  f a c t  t h a t  a f o r m e r  o c c u p a n t  h a d  A I D s  o r  an  A I D s  r e l a t e d

W o u l d  y o u  p l e a s e  s c h e d u l e  t h i s  b i l l  f o r  a h e a r i n g  as s o o n  a 
p o s s i b l e .

v i r u s
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<C SENATE IiILL NO. 187

IN THE LEGISLATURE OF TH E  STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION 

BY TIIK SHNATIC LABOR AND COMMERCK COMMITTEE

Introduced: 3/1 I/VI
Referred: L A C  and Judiciary

A BILL 

F O R  AN A C T  ENTITLED

1 "An Act relating to the disclosure of certain facts in real property transactions."

2 BE IT E N A C T E D  B Y  T H E  LEGISLATURE O F  T H E  STATE O F  ALASKA:

3

4

5

6

7

8 

9

10

11

12

13

* Section 1. AS 09.45 is amended by adding a new section to article 9 to read:

Sec. 09.45.797. DISCLOSURE OF CERTAIN FACTS, (a) An owner of an interest in

real property, the owner’s agent, and the agent of the transferee of the interest are not liable to

the transferee for the owner or agent’s failure to disclose to the transferee that

^  Pcrson uPon the real property or that the person died in a particular

manner, if the death occurred more than three years before the date the transferee offers to

pufcluiseTlease, or rent the interest in real property; or

virtLs4ype4TF454j1̂ fiin3gnbpnthŷ v4tuiŝ iutĉ iredrim m une-deficieney^yndTOme.

(b) In this section, "transferee" includes a purchaser, lessee, and easement holder.

* Sec. 2. This Act does not apply to a failure to disclose information regarding an interest in real 

14 property unless the failure to disclose occurs on or after the effective date of this Act.

SB 187 -1-
y.Tj.T ir .v d  I DELETED TEXT EhACXETFD}
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Southeast float'd o t  It Ml,TORS*

R E A L T O R *

PO Box 326 )6 
Juneau, Alaska 99003-2616

A p r i l  2 9 ,1 9 9 1

S e n a to r  R ic k  H a l f o r d ,  C h a i rm a n  
S e n a te  J u d i c i a r y  C o m m it te e  
A la s k a  S t a t e  L e g i s l a t u r e .

D e a r  S e n a t o r  H a l f o r d ,

On b e h a l f  o f  t h e  ALASKA ASSOCIATION o f  REALTORS, t h i s  l e t t e r  w i l l  a e r v e  aa n o t i c e  
t h a t  o u r  a s s o c i a t i o n  d oes  n o t  o b j e c t  t o  t h e  r e m o v a l  c f  s u b s e c t i o n  ( 1 ) ,  l i n e s  7 , 8 ,  
& 9 o f  S e n a te  B i l l  No. 187 .

B e 9 t  r e g a r d s .

K o n ra d  B. R e tn k e ,  P r e s i d e n t  
S o u t h e a s t  B o a rd  o f  REALTORS



ASHBUR.N AND M A SO N

JULIAN L. MASON m  
JOHN C. MtC*«RON 
DONAIP W. McC' INTOCX 3

MARK d, ASMU'JRN 
LCWIU F. OOHOOM

L A W Y E R S  
a jporessiONAL corporation 

110o WEST SIXTH AVENUE, SUITG lOO
anchorage, Alaska s a s o i

TELEPHONE
(907) J76-A33I
TELECOPIER 

(907) £-7. aa3S
A- WILLIAM SAUPE 
KIRSTEN TINGLUM Hand Deliver

J a n u a r y  30, 1990

Ms, Dea T u r n e r
Alaska A s s o c i a t i o n  of Realtor s 
741 Se sa me street, S u i t e  100 
Anchorage, A l a s k a  99503

Dear Dea:

The follo wi ng  are three d i f f e r e n t  d r a ft s  of p r o p o s e d  legisl at io n 
rega rding p s y c h o l o g i c a l l y - i m p a c t e d  properties. I found three logical 
places for its i n s e r t i o n  into the ex i st in g  statutes: in the Real E s ta t e 
Brokers and S a l e s m e n  C h a p t e r  (A.S. 03.38); in the M i s c e l l a n e o u s  C h a p t e r  
o the code of Civil P r o c e du r e A.S. 09.65); a nd  in the Real Prop er ty 
Ch apter of t he Ce de  of Civil Pr o cedur e (A.S. 09.45). I do ubt that 
insertion in all t h r ee  places is necessary. I d r a f t e d  each one a bit 
differently, to i ll u st r at e  to you the v a r i o u s  possibi li ties. The 
ver si on s are g e n e r a l l y  interchangeable. I have h i g h l i g h t e d  "d i sp os able 
po rtions." In no v e r s i o n  did I include lan gu a ge  th at  I c o ns id er to be 
unwi se or o v e r l y  ambiguous.

IT IS E N A C T E D  that:

Se ct i on  1, T i t l e  8, Ch apter 88 is a m e n d e d  to include Se ction .992:

.992 Dutv to Dis c l os e Ce rt ain Facts R e g a r d n c i  Real P r o p e r t y .

(a) Noth i ng  in this c h a p t e r  sh ou ld be c on s tr ue d to
impose a d u t y  upon a real estat e broker, agent, or sa les p er so n  tc 
i nvesti ga te  or d i s c l o s e  the exi stence of the following racts or 
s u s p i c i o n s ;

Re: Proposed L e g i sl at i on  R e g a r d i n g
P s y c h o l o g i c a l l y - I m p a c t e d  Pr oper t "a s 
 Our F i l e No. 9 0 -7 1 52 . 00 3________

An Act R e l a t i n g  To Busin esses and P r of e s s i o n s  
__________ Real Estate Brokers and S a le sm en



Ms. Dea T u r n e r  
J a n u a r y  30, 1900 
P a g e  2

(1) t h a t  an  o c c u p a n t  of real p r o p e r t y  is or w a s  
i n f e c t e d  w i t h  H u n a n  I m m u n c d e f i c i e n c y  V i r u s  o r  d i a g n o s e d  w i t h  A c q u i r e d  
I m m u n e  D e f i c i e n c y  S y n d r o m e  ("AIDS")/ :[ o r ’an y  o t h e r  d i s e a s e  w h i c h  h a s  
b e e n  d e t e r m i n e d '  b y  ;Vmedical. : e v i d e n c e  ,!.!to. be'./highly u n l i k e l y  to be 
t r a n s m i t t e d  b y  o c c u p y i n g  a b u i l d i n g  or..dwelling] ;  or

(2) ithat$:;: t h e . r e a i :.:-;p r o p e r t y  w a s  t h e  s i t e  o f  a
felony- o r  s u i c i d e ].;

(b) no c a u s e  of a c t i o n  s h a l l  a r i s e  a g a i n s t  t h e  o w n e r  of  
r e a l  p r o p e r t y  o r  h i s  or h e r  a g e n t  f o r  f a i l u r e  to d i s c l o s e  t h e  f a c t s  or 
s u s p i c i o n s  d e s c r i b e d  in th i s  s e c t i o n .

k-kk kkk k k k

IT IS E N A C T E D  that:

S e c t i o n  1, T i t l e  9, C h a p t e r  45, A r t i c l e  9 is a m e n d e d  to  i n c l u d e  
S e c t i o n  .796:

.796 C i v i l  L i a b i l i t y  f o r  F a i l u r e  to D i s c l o s e  C e r t a i n  F a c t s  ir. 
Re a l  Frooert.v T r a n s a c t i o n s ,

(a) N o  c a u s e  of a c t i o n  s h a l l  a r i s e  a g a i n s t  a n  o w n e r  o f  
real p r o p e r t y  o r  t h e  a g e n t  of s u c h  owner, or any a g e n t  f o r  t h e  t r a n s­
feree o f  re a l  p r o p e r t y ,  for t h e  f a i l u r e  to d i s c l o s e  in a n y  real 
p r o p e r t y  t r a n s a c t i o n  t h e  fact o r  s u s p i c i o n  that t h e  p r o p e r t y ;

(1) w a s  o r  is o c c u p i e d  b y  a p e r s o n  i n f e c t e d  w i t h  
[ H u m a n  I m m u n o d e f i c i e n c y  Virus.;.: or d i a g n o s e d  w i t h  A c q u i r e d  I m m u n e  
D e f i c i e n c y  S y n d r o m e  ("AIDS")] [or a n y  o t h e r  d i s e a s e  which, h a s  b e e n  
d e t e r m i n e d  b y  m e d i c a l  e v i d e n c e  to  be h i g h l y  u n l i k e l y  to be  t r a n s m i t t e d  
b y  o c c u p y i n g  a b u i l d i n g  or d w e l l i n g  p r e s e n t l y  or p r e v i o u s l y  o c c u p i e d  
by a n  i n f e c t e d  p e r s o n ] ,  p r o v i d e d  that;

(2) [an o w n e r  a n d  h i s  or her a g e n t  s h a l l  a n s w e r  
t r u t h f u l l y  to  the be s t  of his or  h e r  k n o w l e d g e  any q u e s t i o n s  c o n c e r n i n g  
th e  pi v i s i o n s  of t h i s  s e c t i o n . ]
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Ms. Dea T u r n e r  
J a n u a r y  30, .1990
P a g e  3

IT IS E N A C T E D  that:

S e c t i o n  1, T i t l e  9, C h a p t e r  65 is a m e n d e d  to i n c l u d e  S e c t i o n  .112:

.112 C i v i l  L i a b i l i t y  for F a i l u r e  to D i s c l o s e  C e r t a i n  F a c t s  in 
a Re a l  P r o p e r t y  T r a n s a c t i o n .

(a) N o  c a u s e  of a c t i o n  a r i s e s  a g a i n s t  an o w n e r  of r e a l
p r o p e r t y  or h i s  or h e r  agent, o r  a n y  a g e n t  of a t r a n s f e r e e  of r e a l
p r o p e r t y ,  for t h e  f a i l u r e  to d i s c l o s e  to t h e  t r a n s f e r e e  the o c c u r r e n c e  
of a p e r s o n ' s  d e a t h  u p o n  the r e a l  p r o p e r t y  or the m a n n e r  of d e a t h  
[ w h e r e  t h e  d e a t h  o c c u r r e d  m o r e  t h a n  'three y e a r s  p r i o r . t o  t h e  d a t e  t h e  
t r a n s f e r e e  of f e r s  to 'purchase./ lease,, or  r e n t  the. -real p r o p e r t y ]; or

(b) t h a t  an o c c u p a n t  of t h e  p r o p e r t y  w a s  or is a f f e c t e d  
with, o r  d i e d  from, H u m a n  T - l y m p h o t r o p i c  V i r u s  T y p e  U I - L y m p h a d e n o p a t h y  
V i r u s  o r  A c q u i r e d  I m m u n e  D e f i c i e n c y  S y n d r o m e  ("AIDS");

(c) as u s e d  in t h i s  s e c t i o n ,  " t r a n s f e r e e "  i n c l u d e s  a
p u r c h a s e r ,  l e s s e e ,  renter, or e a s e m e n t  h o l d e r  of or on r e a l  p r o p e r t y ;

(d) [ n o t h i n g  irb/vthls i s e c t  i o n  Ashal 1 . b e  •••cori'strued to 

i m m u n i z e  an ;oi;ner prii;.;:his^or'^her: agent';' from- making.Wan'.,' i n t e n t i o n a l  
m i s r e p r e s e n t a t i o n ,  in r e s p o n s e  to, a d i r e c t  ,inquii'y : from .a t r a n s f e r e e  o r  
p r o s p e c t i v e  t r a n s f e r e e  of real, p r o p e r t y  ,V; c o n c e r n i n g  the' c o n d i t i o n s  or 
e v e n t s , : f a c t s  :'or. s u s p i c i o n s • d e s c r i b e d  • in t h i s  s e c t i o n . . ]

I w i l l  b e  h a p p y  to d i s c u s s  w i t h  y c u  t h e s e  a l t e r n a t i v e s  at y o u r  
e a r l i e s t  c o n v e n i e n c e .

S i n c e r e l y ,

[)pv

I '  ~ [
K i r s t e n  T i n g l u m
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By: Senato r Dorm an
In troduced and read first time; January 9, 1991 
As ^ mcd 10; Judicial Proceedings
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1

■»
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10

29
21

22
22

24

26n-»

A N  AC T concerning

Rea l F.sffttc Brufiyr', -  D isc losu res -  H isto ry  o f Property
F O R  the purpose o f specifying that, fo : purposes re lating to disciplinary actions against 

licensed rea l estate brokers, licensed rea l estate salespersons and app licants o f 
certain ( iug iiscj, uvnutx Lots *,»» not m r.tarfa) fa rts  rr ln rin *  tfi orODOfty fo r S&lfi Or 
lease; providing immunity fo r a licensed rea l estate broker o r licensed rea l estate 
salesperson and an owner o r se lle r o f  rea l p roperty  fo r  fa ilu re to  disclose a fact that 
an owner o r occupant o f p roperty  is, was, or is suspected to be infected with a 
certain virus, diagnosed with a certain disease, o r that certain acts occurred on the 
p roperty ; and generally re lating to the disclosure o f m ateria l facts re la ting tc 
p roperty fo r sale o r lease.

B Y  adding to
A rtic le  -  Business Occupations and Professions 
Section 16-322 .1  
A nnotated Code o f  Maryland 
(1989  V o lum e and 1990 Supp lem ent)

BY  adding to
A rtic le  -  R ea l Property 
Section 2 -120
A nno ta ted  Code o f M aryland 
(198S Replacem ent Volum e ana tyyu  sttpp ium cjH /

SE C T IO N  1. B E  IT  E N A C T E D  B Y  T H E  G E N E R A L  A S S E M B L Y  C 
M A R Y L A N D , That the Laws o f M ary land read as fo llow s:

A rtic le -  Business Occupation* and P ro fessions
16 -322 ,1 .

(A )  F O R  PU R PO SE S  O F  § 1 6 -3 2 2 (A ) O F  T H IS  SU 8T 1T LE , IT  IS  N O T  
M A T E R IA L  FA C T  R E L A T IN G  T O  P R O P E R T Y  O F F E R E D  F O R  SA L E  O R  LEA  
T H A T :

EXPLANATION : CAPITALS IND iCA  E M ATTER  .ADDED TO EX IST IN G  LAW . 
(Brackets] indicate matter deleted from existing law.
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( J ) AN O W N E R  O R  O C C U PA N T  O F  T H E  P R O P E R T Y  IS . W A S . O R  IS 
S U S P E C T E D  T O  B E :

f l )  IN F E C T E D  W ITH  H U M A N  IM M U N O D E F IC IE N C Y  V IR U S ;
O R

( I I )  D IA G N O S E D  W IT H  A C Q U IR E D  IM M U N O D E F IC IE N C Y  
S Y N D R O M E ; O R

(2 )  A  H O M IC ID E , S U IC ID E , N A T U R A L  D E A T H . O R  F E L O N Y  
O C C U R R E D  ON  T H E  P R O P E R T Y .

(B ) (1 )  IT  IS NO  1 G K U U N D b  F U K  A D IS C IP L IN A R Y  A C T IO N  A O A IN 3 T  
A L IC E N S E E  U N D E R  T H IS  S U B T IT L E , T H A T  A  L IC E N S E E  D ID  N O T  D IS C L O S E  
TO  A P R O S P E C T IV E  P U R C H A S E R  O R  LE S S E E , A  FA C T  C O N T A IN E D  IN  
SU B SE C T IO N  (A ) O F  T H IS  SEC T IO N .

(2 ) A  L IC E N S E E  M A Y  N O T  BE  H E L D  P E R S O N A L L Y  L IA B L E  F O R
f a i l u r e  t o  d i s c l o s e  a  f a c t  c o n t a i n e d  i n  s t ir ,s f .c t i o n  (a ) o f  t h i s
SEC 1‘ IO N .

A rticle -  Rea l P rope rty
2-120,

(A) U N D E R  T H IS  T IT L E , IT  IS  N O T  A  M A T E R IA L  FA C T  O R  A  L A T E N T  
D E F E C T  R E L A T IN G  T O  P R O P E R T Y  O F F E R E D  F O R  SA L E  O R  LE A SE  T H A T :

(1 )  A N  O W N E R  O R  O C C U PA N T  O F  T H E  P R O P E R T Y  IS , W A S , O R  IS  
S U S P E C T E D  T O  B E :

( I )  IN F E C T E D  W ITH  H U M A N  lM M U lN U D C riU JE N C X  v iA U 5 ;
O R

( I I )  D IA G N O S E D  W IT H  A C Q U IR E D  IM M U N O D E F IC IE N C Y  
S Y N D R O M E ; O R

(2 )  A  H O M IC ID E , S U IC ID E , N A T U R A L  D E A T H , O R  F E L O N Y  
O C C U R R E D  O N  T H E  P R O P E R T Y .

(B ) A N  O W N E R  O R  S E L L E R  O F  R E A L  P R O P E R T Y  O R  T H E  O W N E R 'S  
O R  S E L L E R ’S A G E N T  SH A L L  B E  IM M U N E  F R O M  C IV IL  L IA B IL IT Y  O R  
C R IM IN A L  P E N A L T Y  F O R  F A IL U R E  T O  D IS C L O S E  A  FA C T  C O N T A IN E D  IN  
S U B S E C T IO N  (A ) O F  T H IS  S E C T IO N .

SE C T IO N  2. A N D  BE IT  F U R T H E R  E N A C T E D , T ha t this A ct shall take e ffect 
Ju ly 1 ,1 9 9 1 .

2 SF.NATF. BI1.L N o . 131 c
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I n t ro d u c e d  by  R * p r e o * n to t iv e  O 'B r ie n  o f  Stowo

R e f e r r e d  to  Committee on

Date)

3 u b j e e t :  P ro f o a o lo n e  and o c c u p a t io n s ;  r e a l  o o ta tc }  d i s c l o s u r e

S ta te m e n t  o£ p u r p o s e :  T h is  b i l l  p ro p o s e s  t h a t  r e a l  e s t a t e  b r o k e r s

end s a l e s p e r s o n *  and s a i l e r s  s h a l l  n o t  be r e s p o n s i b l e  f o r  d i s c l o s i n g  

th e  f a c t  t h a t  p r o p e r t y  hao been  o c c u p ie d  by a  p e r so n  w i th  a  d i s e a s e  

which i o  u n l i k e l y  to  be  t r a n s m i t t e d  th ro u g h  occupancy o f  th e  

d w e l l i n g  o r  t h a t  th e  p r o p e r t y  was th e  s i t e  o f  a  f e lo n y  o r  a  s u i c i d e .

AN ACT RELATWC TO DISCLOSURE OF INFORMATION IN A REAL ESTATE 
TRANSACTION

I t  i s  h e r e b y  e n a c t e d  by th e  G ene ra l  Assembly of  th a  S t a t e  o f  UermontJ 

S ec .  1 .  26 V .S .A ,  5 2302 ifl added to  r e a d l

A _ 2 3 0 l i— EAQIS.-H.QT. MATERIAL TO A REAL ESTATE TRANSACTION 

( a )  The f o l l o v i n g  f a c t a  a r e  n o t  m a t e r i a l  to  a  r e e l  e s t a t e  

t r a n s a c t i o n ,  and f a i l u r e  to  d la o lo a a  s u c h . f a c t a  s h a l l . n o t  be  a 

v i o l a t i o n  o f  t h i r  chnp tff r i
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1 1 1 - .Iba-propfirt.7—i.a_gE..>«m . I n h a b i t e d  by a pet-sen I n f e c t e d  v l t h

huwaaJtoia ndeilci<!nia.yIoia_giL.dlatpga>d>JU»JDiYlag.ftc<iulr.c.Ojiauaft

d c f  i c i c n c T-JLYndrcnifi ■ o r  aav  n th e d  d i s e a s e  « M r h  h as been d s t e r M n e d  

b Y - n s d ic a l  ev id « K e - . . tg -_ b c .h lg h ly - u n l lV e  l v  to  be  t r a n s m i t t e d  th ro u g h 

lh?. .fl£c\ip flPcs;j>LA.dY.gA ling. g la c e .

I D  .The .propert7_yaa the  a i t t  o f  a fa lo n r  a t . a jm ia lfa u

I b J  HQ c a u s e . o f  ftCtlon..flhfll l a r i s e .agftl n g t  a n  o v n a r  o f  r e a l

e s t a t e  o r  h l a  o r  h e r  a g e n t  f o r  t h e  f a i l u r e  t o  d l a c l o a a  t o  t h e

t r a n g f t r c c  t h e . . f a c t a  - « f g r « r i - & f l . j l a . . J u b j g c t l o n  ( a )  o f  t h i s  s e c t i o n .



ALASKA ASSOCIAT ION OF REALTORS, INC.-
741 Sesame Street, Suite 100 • Anchorage, Alaska 99503 
Telephone 907-563-7133

REALTOR--- -

M a r c h  1 3 ,  1 9 9 1

S e n a t o r  D r u e  P e a r c e . . .   ...................... ... . . . . ______________  . .  . . . .
A l a s k a . S t a t e ! e g i s M u n e _ . _  ______ ___________ ______ _ ________
P , 0 , . B . o x . \ L  -  ■ •   — --------------------   -  - - - - -

. . J u n e a u , _ A K . 9 9 8 1 4  --------------------------- -  --------------
. T e l e f a x  4 6 3 - 5 3 5 2 -  - -------   — ............................      •

R e :  S . B .  1 8 7  . . .

D e a r  S e n a t o r  P e a r c e :

T h e  A l a s k a  A s s o c i a t i o n  o f  R E A L T O R S ®  i s  w r i t i n g  i n  s u p p o r t  o f  S . B .  1 8 7 ,  
" a n . a c t  r e l a t i n g  t o  t h e  d i s c l o s u r e  o f  c e r t a i n  f a c t s  i n  r e a l  p r o p e r t y  
t r a n s a c t i o n s . "

T h i s  s h o r t  b i l l ,  i f  e n a c t e d ,  w o u l d  s e r v e  t o  c l a r i f y  t h e  d u t i e s  a n d  
r e s p o n s i b i l i t i e s  o f  r e a l  p r o p e r t y  o w n e r s  a n d  r e a l  e s t a t e  a g e n t s  w i t h  
r e g a r d  t o  d i s c l o s u r e  o f  c e r t a i n  f a c t s  s u r r o u n d i n g  s o - c a l l e d  
" p s y c h o l o g i c a l l y  i m p a c t e d "  p r o p e r t i e s .

C u r r e n t l y ,  f o u r t e e n  o t h e r  s t a t e s  h a v e  t h i s  t y p e  o f  l e g i s l a t i o n  i n  p l a c e .  T h e  
A l a s k a  A s s o c i a t i o n  o f  R E A L T O R S ®  s u p p o r t s  S . B .  1 8 7  a n d  u r g e s  t h e  
l e g i s l a t u r e  t o  a c t  o n  p a s s a g e  o f  t h i s  b i l l .

S i n c e r e l y ,

Ls " /
O f  —

D e a  T u r n e r
E x e c u t i v e  V i c e  P r e s i d e n t

7- t,  _  • a i i REALTOR' s.ves-ssefea nM'KArticn identifies a orotessionaimI  f lC  VUICc TUI N cd l tSLdCc  i n  A  a s k a .  -ea> estate wtiosuDsc-res so a  Stncf Coco of Em cs a s  a memoer
o’ tno NATIONAL ASSOCIATION OF REALTORS'



741 Seaome Stroot, Suita 100 • Anchorage, Alaska B9503 
Telephone 907-563-7133

REALTOR s

ALASKA ASSOCIATION OF REALTORS, INC.*

D A T E ;  M a r c h  1 8 ,  1 9 9 1

T O .  S e n a t o r  D r u e  P e a r c e

F R O M ;  D e a  T u r n e r  ^ \ ‘
E x e c u t i v e  V i c e  P r e s i d e n t

S U B J E C T :  S . B .  1 8 7

I n  r e s p o n s e  t o  y o u r  r e q u e s t  f o r  a n  a n a l y s i s  o f  t h e  p r o p o s e d  l e g i s l a t i o n ,  t h e  
A l a s k a  A s s o c i a t i o n  o f  R E A L T O R S ®  o f f e r s  t h e  f o l l o w i n g .

E n a c t m e n t  o f  S . B .  1 8 7  s e r v e s  s e v e r a l  i m p o r t a n t  f u n c t i o n s ,  F i r s t ,  i t  
p r o v i d e s  p r o t e c t i o n  t o  a n  o w n e r ' s  i n t e r e s t  i n  r e a l  p r o p e r t y  i n  t h a t  i t  l i m i t s  
t h e  s t i g m a  t h a t  m a y  b e  a t t a c h e d  t o  a  p a r t i c u l a r  p r o p e r t y  t h r o u g h  t h e  a c t s  
o f  t h e  f o r m e r  o w n e r ,  o r  b y  e v e n t s  t h a t  m a y  h a v e  o c c u r r e d  o n  t h e  p r o p e r t y .  
A c t s  o r  o c c u r r e n c e s  a r e  n o t  " m a t e r i a l  f a c t s "  t h a t  s h o u l d  h a v e  a n y  b e a r i n g  
o n  e s t a b l i s h i n g  t h e  v a l u e  o f  a  p r o p e r t y .  L i k e w i s e ,  t h e  v a l u e  o f  a  p r o p e r t y  
s h o u l d  n o t  b e  I n d e f i n i t e l y  a f f e c t e d  b y  a n  a c t  o r  o c c u r r e n c e  t h a t  m a y  h a v e  
t a k e n  p l a c e  y e a r s  p r e v i o u s l y .  I n  s h o r t ,  t h i s  b i l l  p r o t e c t s  a n  o w n e r ' s  a b i l i t y  
t o  r e c e i v e  f a i r  m a r k e t  v a l u e  f o r  t h e  p r o p e r t y  a t  t i m e  o f  s a l e  o r  r e n t a l .

S e c o n d l y ,  S . B .  1 8 7  p r o t e c t s  b o t h  a n  o w n e r  a n d  h i s  a g e n t  o r  r e p r e s e n t a t i v e  
f r o m  i n a d v e r t e n t  v i o l a t i o n  o f  t h e  F a i r  H o u s i n g  A c t  o f  1 9 6 8  a m e n d m e n t ,  
w h i c h  e s t a b l i s h e s  c e r t a i n  g r o u p s  o f  p e o p l e  t h a t  a r e  p r o t e c t e d  f r o m  
d i s c r i m i n a t i o n .  O n e  o f  t h e s e  g r o u p s  i s  h a n d i c a p p e d  i n d i v i d u a l s ,  w h i c h  
i n c l u d e s  v i c t i m s  o f  A I D S .

O n  M a y  9 ,  1 9 9 0 ,  H U D ' s  G e n e r a l  C o u n s e l .  F r a n k  K e a t i n g ,  m a d e  t h e  f o l l o w i n g  
s t a t e m e n t  i n  a  l e t t e r  t o  t h e  N a t i o n a l  A s s o c i a t i o n  o f  R E A L T O R S ® ;  " W e  
a g r e e  t h a t  u n s o l i c i t e d  s t a t e m e n t s  m a d e  b y  a  r e a l  e s t a t e  b r o k e r  o r  a g e n t  
t h a t  a  c u r r e n t  o r  p r e v i o u s  o c c u p a n t  o f  t h e  p r o p e r t y  h a s  A I D S  w o u l d  v i o l a t e

T h e  V o i c e  f o r  R e a !  E s t a t e  "  in Alaska
REALTOR5 ie a rs<j'j!*ieo maiKwh'Ch flam ( as a p:ot9B3or>ai n  
-paiaaiaia who auD5Ch"e% to a vuct Cooaof Eia-m as a mamcs- 
cttf.4 NATIONAL. ASSOCIATION CF REAJOSS5



S e n a t o r  D r u e  P e a r c e  
M a r c h  1 8 ,  1 9 9 1  
P a g e  2

t h e  ( F e d e r a l  F a i r  H o u s i n g  A c t ) .  A  b r o k e r ' s  u n s o l i c i t e d  s t a t e m e n t s  t o  a  
p r o s p e c t i v e  b u y e r  o r  r e n t e r  w o u l d  i n d i c a t e  a  d i s c r i m i n a t o r y  p r e f e r e n c e  o r  
l i m i t a t i o n  b a s e d  o n  h a n d i c a p . "  I n  t h i s  s a m e  l e t t e r ,  M r .  K e a t i n g  w e n t  o n  t o  
s a y  t h a t  i f  a s k e d  w h e t h e r  a n  o c c u p a n t  h a s  A I D S ,  a  b r o k e r  s h o u l d  d e c l i n e  t o  
r e s p o n d .

F i n a l l y ,  t h i s  b i l l  r e i t e r a t e s  f o r  r e a l  e s t a t e  a g e n t s  a s  s e l l e r ’ s / o w n e r ' s  
r e p r e s e n t a t i v e s  t h e i r  f i d u c i a r y  o b l i g a t i o n  t o  p r o t e c t  t h e  c l i e n t ' s  
c o n f i d e n c e s  a n d  n o t  t o  d i s c l o s e  a n y t h i n g  t h a t  w o u l d  h a r m  t h e  c l i e n t .

A t  t h e  p r e s e n t  t i m e  t h e  f o l l o w i n g  s t a t e s  h a v e  a d o p t e d  s i m i l a r  l e g i s l a t i o n ;  
N e v a d a ,  C o n n e c t i c u t ,  C a l i f o r n i a ,  R h o d e  I s l a n d ,  G e o r g i a ,  O k l a h o m a ,  O r e g o n ,  
S o u t h  C a r o l i n a ,  N o r t h  C a r o l i n a ,  F l o r i d a ,  H a w a i i ,  T e x a s ,  I l l i n o i s ,  a n d  N e w  
J e r s e y .

W e  h o p e  t h i s  c l a r i f i e s  f o r  y o u  t h e  p o s i t i v e  e f f e c t  t h i s  l e g i s l a t i o n  w o u l d  
h a v e .
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PSYCHOLOGICALLY IMPACTED PROPERTY

I S S U E

remains an im portant Issue fo r rea l estate practitioners. The 
issue involves disc losure o f  facts about the owiteF o r  occup4 ill 01' (fttrp n^ crty -fliK F  new la  a . s soLdyji^sociated 
with the rea l estate its e lf

The A ID S  Crisis has b ecn 4bu -4 r ivmg, fo rce behintUhii-CQmplA^ssue'-L-ausirig the rea l estate p ractitioner to 
be placed in the d ifficu lt pos ition  between a se lle r’s privacy and civil rights under F a ir Housing , and the buyer's 
desire to know  abou t an ow ner o r  occupanr o f the p rope rty  boing so ld . In  addition to A ID S , psychological 
impacts include; m urder, suicide, c rim ina l activity such as drug tra ffick ing o r  p rostitu tion  which have, o r  are 
alleged to have, occurred o n  the p roperty ,

B A C K G R O U N D

Much o f  the concern w ith the question o f  disclosure o f  psychologically impacted p roperty  began with a 
C a lifo rn ia  cou rt case that d id not invo lve A ID S , but a hom e which was the site o f  a m u ltip le  m urder. R eed  
v. K fp ft. 145 Cal. App. 3rd  2 6 1 ,1 9 3  C a l R p tr . 130 (1 9 8 3 ) involved a sa le  o f  a residence in which a woman and 
her fo u r  child ren had been m u rdered  10 years p rio r to the sale. N e ithe r the se lle r n o r  his agent in fo rm ed the 
buyer that the murders had taken place. Both the se lle r and agent represented that the h -u se  was In good 
cond ition and fit fo r  an  e ld e rly  lady liv ing alone. .After the buyer moved in , she was in form ed by the neighbors 
that n o  on e  had been intorootod in purohaeing th« proparty because o f  the stigma resu lting  from  the, murders 
The buyer sued alleg ing the p rop e rty  was worthless because o f  the murders. The tr ia l court dismissed the case. 
But on  appeal, the cou rt he ld that a vendor o f real p roperty has a duty to disclose to the buyer facts m ateria lly 
aiieeung the value o f  d ie  p iu p cu y  when die favu «i>, Huvnu u u lj to the vender and a re  nist read ily  datouiablo 
by the buyer.

In response to the p rob lem , C a lifo rn ia , F lo rid a  and Hawaii enacted legis lation which provided that no  cause 
o f  action  sha ll arise against a se lle r o f  re a l property, o r  his agent, fo r  a fa ilu re  to disc lose a p rio r occupant had, 
o r  was suspected to have, A ID S . T h e  Ca lifo rn ia  statute fu rthe r extended the immunity from  suit to fa ilu re  
to  disclose deaths which occu rred  On the property m ore than 3 years p r io r to  sale.

N A T I O N A L  A S S O C I A T I O N  O F  R E A L T O R S ®  P O L I C Y

The N A T IO N A L  A S S O C IA T IO N  O F  REA LTO RS®  encourages states to adopt leg is la tion to dec lare that 
a l l psycholog ica l impacts o r  stigmas which a re  associated w ith real p rop e rty  are no t m ateria l facts and need 
not be disclosed to a p o ten tia l pu rchaser o r  lessee. (1 989  Statem ent o f  Po licy , page 14)

N A T I O N A L  A S S O C I A T I O N  O F  R E A L T O R S ®  A C T I V I T Y

In  add ition to the po licy statem ent, the N A T IO N A L  A S S O C IA T IO N  O F  R E A L T O R S *  has provided each 
state R E A L T O R ®  A ssociation with the fo llow ing model legislative language on Psychologically Impacted 
P rope rty . The fo llow ing  language is proposed to be drafted in to  b ill fo rm  app rop ria te  to the legislative style 
o f  the state to  amend the re a l estate license law.

_ o f C hap te r _ o f the la w  o f  ibe State o f . the R e a l Estate L icensureS ec tio n s     ̂ ___________
Act o f  (1 9  ) , a re  hereby amended to  read as follows;

( 1 )  S e c tio n  : The fact o r suspicion that a p roperty  m ight be o r  U psychologically impacted,
such impact being the resu lt o f  facts o r suspicions, Including but not lim ited to :

(a ) that an occupant o f real property Is, o r  was at any time suspected to be. it



has been infected with Hutnan Immuoo-deflc icncy V irus o r  diagnosed w ith Acquired Irninut t 
Deficiency Syndrome, dr any o the r disease wbfch has been determ ined by medical e v id e n t  
to be highly un like ly to be transm itted through the occupancy o f  a dw elling place; o r ,
(b ) that the p roperty was, o r  was at any time suspected to  have- been, the siie  o f  a
hom icide, o r  o the r fe lony o r  a suicide;

U no t a materia l fact that must be disclosed in a rea l estate transaction.
(2 )  S e c t io n  ; N o  cause o f  action shall arise against an owner o f  re a l estate o r his o r  he r
agent ib» the fa ilin c  lu  disclose to the transfe ree that the transferred p rop e rry  was psychologically 
impacted as defined in S e c tio n  o f  this Chapter.

F E D E R A L  U P D A T E

T he  Federa l F a ir H ousing A ct o f  1968 amendments, effective March 12, 1989, inc lude the handicapped, 
including persons with A ID S , as a new protected class. Th is means that rea l estate agents and brokers a re  
proh ib ited from  discrim inating against (his class n f Ind ividual In the sale o r  ren ta l o f  real  p rope rly , A lthough  
the legis lation does nor d irectly address the Issue o f  whether a rea l estate licensee can, w ithout being 
specifically questioned by a poten tia l buyer, disc lose that an occupant o f  a p rop e rty  fo r  sale had o r  was 
suspected to  have A IL /3 , such a disc losure coum oe considered .i d iscrim inatory action which b  c learly 
p roh ib ited by the Federa l F a ir Housing Act. H owever, neither the Act n o r the regu la tions issued by the 
D epartm ent o f  Housing and U rban  D eve lopm en t (H U D ) ,  make clear a licensee ’s course o f  action i f  d irectly 
asked by a poten tia l buyer whether the p roperty has been the home u f  an A ID S  victim .

N A R 's  O ffice o f  the G ene ra l Counsel requested c la rification  o f  ihe regu lations; however, the resu lting 
e o rrop on d eu ce  has fa iled to  specify when disc losure o f  a psychological impacts w ou ld  be considered 
discrim inatory.

C U R R E N T  A C T I V I T Y  A N A L Y S I S

14 States have passed leg is la tion based on the N a R  M ode l o r  re lating to the issue o f  stigmatized property'.

F lo rid a , Hawaii, .••• nois and Texas have enacted A ID S -o n ly  legis lation ; and C a lifo rn ia , Connecticut, G eorg ia , 
Nevada, N orth  CaroUna, O k lahom a , O regon , R h od e  Island, Sou th C aro lina  and U tah  have enacted leg is la tion  
dealing with disclosure o f  a ll psychological impacts. T he  New  Jersey rea l estate com m ission has a lso  issued 
an advisory op in ion  on  this issue.

Leg is la tion  on psychologically-impacted p rope rty  disc losure is being considered in .A laska, M aryland, New  
M exico and Verm ont.

In  la te  1990, the Georgia A tto rn ey  G ene ra l issued an  op in ion  on  the question o f  d isc losu re o f  stigmas 
associated with the sale o f  rea l p roperty and the G eorg ia  Leg islature is considering leg is la tion  codifying his 
op iruon . ir te  A ttorney u e n e ra i , i ll 4 response iu  a icqucM I'lum  dio O cu ig la  H.cal E a ia ic  Cuuunbatuu, aw ivd 
that "(s)mc4 the Fa ir H ousing  Act applies to persons w ith A ID S  as handicapped ind iv iduals , a b roker cannot 
d ltrln s^  that the rvrnipnnt n f a dwelling has A ID S  w ithout running a fou l o f  the  Fa il H ou s ing  A.C-U

In  correspondence with N A R  on  this issue, H U D  has suggested that disclosing that an ow ner o r  occupant has 
A ID S  may v io la te  tne h a ir Housing Act in some Situations, out trrey nave wueu to  uc ilnea ic whrn 
circumstances wot;:-. constitute a v io la tion . A s a resu lt, N A R ’s O ffice o f  the G en e ra l C oun se l has suggested 
that G eorg ia 's A ttorney G enera l's  op in ion  w ou ld  be in doubt in federa l court because H U D  has not gone as 
fa r  in determ ining discrim ination against persons with A ID S  in rea l estate transactions. T he re fo re , w h ile  
rem oving the section in G eo rg ia ’s law that requ ire a se lle r o r  a se lle r ’s agent to  respond tru th fu lly  does not 
v io la te  federa l law. statins that such disc losu re Is a v io la tion  Of the F H A  is not supported by H U D ’s pub lic  
statements.
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HUD Says AIDS Disclosure 
Can Violate Title VIII

by Robert D . Butters, Deputy General Counsel

O n e  o f  the most perp lexing 
issues con fron ting  rea l estate 
b rokers and their legal counsel 
Is the re la tionsh ip  between the 
recent changes to T it le  V I I I  con ­
tained in the Federa l Fa ir 
H ousing Act Amendments o f  
1988 and state to rt law.
N owhere is this ambiguity m ore  
acute than ove r the question o f  
when, i f  ever, a real estate 
b ro ke r may disclose that an 
owner o r  occupant o f  a dwelling 
has, o r  recently died from , A ID S  
o r  an A ID S  related illness. T he  
Issue arises from  a direct con ­
fron ta tion  between two well 
established pub lic policies. The 
first is the po licy o f  non-d iscri­
m ination against persons w ith 
handicaps reflected in the recent 
T it le  V I I I  amendments. A  
second, and arguably conflicting, 
pub lic  policy is reflected in the 
evo lv ing com m on law o f  m isre­
p resentation , and the broad 
consumer protection statutes 
adopted by many states p roh ib it­
ing acts o r  om issions that a re , o r  
can be, m isleading o r  deceptive. 
The key issue in most m isrepre­
sentation o r  consumer fraud 
cases is whether the alleged 
statement o r  om ission was 
'm ateria l." A  "m ateria l’  fact in 
turn is b road ly  defined to mean 
anything that bears upon the 
price a reasonable consumer Is 
w illing  to pay fo r a product o r  
service.

B road ly  construing the 
"materia lity" concept, a credita­
ble argument can be made that a 
p rope rty  owner’s A ID S  condi­
tion  Is m ateria l given the fear, 
a lbeit irra tion a l, held by some 
persons that A ID S  can be trans­
mitted by casual contact 
notw ithstanding the overwhelm ­
ing scientific evidence to the 
con trary , and a lso the social 
stigma attached to hom osexual­
ity and Intravenous drug use 
through which A ID S  is known 
to be communicated. The argu­
ment that an owner’s A JDS 
cond ition  is a m ateria l fact is 
a lso bo lstered by decisions such 
as Reed v. King , 145 Cal. App.
3d 2 6 1 ,1 9 3  C a l. R p tr . 130 
(1 9 8 3 ) , which held that a murder 
occurring on  the premises

severa l years e a r lie r couid be a 
m ateria l fact i f  the p la in tiff 
cou ld p rove a loss o f  m arket va­
lue attributed to  the p rope rty ’s 
stigma.

G iven the con flic t beLwcen the 
competing pub lic  policies o f  
non -d iscrim in3tion against A ID S  
victims in the p rov is ion  o f  re a l 
estate re la ted  services, and p ro ­
hib iting the w ithho ld ing o f  
m ate ria l facts from  consumers 
about products and services fo r  
sale, the N a tion a l A ssociation 
sought an op in ion  in January o f  
1990 from  the G ene ra l C ounse l 
o f  the D epartm en t o f  H ousing  
and U rban  D eve lopm en t con ­
cerning whether, and under what 
circumstances, the federa l fa ir 
housing laws p roh ib it a real 
estate b ro k e r from  disclosing

In This Is3je;
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that a hom eowner, o r  som eone 
in the ow ner’s househo ld  has, o r  
died from , A ID S . O n  May 9 , 
1990, H U D ’s G ene ra l Counsel, 
F rank Keating , responded to  the 
N a tion a l A ssociation ’s inquiry.
In  that response, M r. Keating 
made the fo llow ing  unambiguous 
statement:

"... wc agree that unsolicited 
statem ents made by a real 
estate broker o r agent that a 
cu rren t or previous occupant 
of the property has AIDS 
would violate the [federal F a ir 
Housing Act]. A broker's 
unsolicited statem ents to a 
prospective buyer o r renter 
would indicate a discrim ina­
tory preference or limitation 
based on handicap."

This p o rtion  o f  M r. K eating ’s 
response is consistent with the 
pos ition  the N ationa l Associa­
tion  to o k  in its January, 1990 
inqu iry le tte r. In  the N ationa l 
A ssoc ia tion ’s view, an unso li­
cited re fe rence by a rea l estate 
b ro ke r to  the handicapped status 
o f  an occupant o f  a dwelling 
cou ld be construed as a notice 
o r  statement that the p roperty 
shou ld  be avoided because o f  
the occupant’s handicap and, 
th e re fo re , v io la te  Section 8 04 (c ) 
o f  T it le  V I I I .  I t  is a lso  possible 
that such a re ference cou ld be 
construed as an  attempt to steer 
a p rospect away from  a dwelling 
based upon handicap in v io la ­
tion o f  Section 8 0 4 (a ).

H U D ’s position  that unso li­
cited d isc losu re o f  an occupant’s 
A ID S  cond ition  v io la tes the 
federa l fa ir housing laws is 
s trong  persuasive authority fo r 
the p rop osition  that the federa l 
fa ir housing laws preempt any 
in te rp re ta tion  o f  state statutory 
o r  com m on law that might 
im pose an a ffirm ative duty upon 
a real estate btoke< to investi­

gate and disclose whether an 
occupant o f  a dwelling has A ID S  
on  the ground that A ID S  is a 
"m ateria l" fact in a rea l estate 
transaction.

”... { fa  broker is asked 
whether an occupant has 

AIDS they should decline to 
respond*

Consequently, rea l estate 
b rokers shou ld be counseled that 
they do  not have any duty to 
Investigate whether an occupant 
has A ID S  and, Indeed, shou ld 
scrupu lously  avoid making any 
inquiries that lik e ly  to  e lic it 
this in fo rm a tion . Likew ise, i f  a 
rea l estate b ro ke r unavoidably 
learns that an occupant has 
A ID S , the b ro k e r does not have 
any affirm ative duty to disclose 
that in fo rm ation  w h ile  m arket­
ing the p roperty . Hence, the 
ob ligations regarding an 
occupant’s A ID S  cond ition are 
n o  d iffe ren t than ob ligations 
regarding an occupant’s race o r  
re lig ion . C lea rly  a b ro k e r does 
not have any duty to  discover an 
occupant’s re lig ion , o r  disclose 
that fact, i f  known, to  prospec­
tive buyers.

Uncerta in ty s till remains, 
however, concerning the b rok  -’s 
liab ility  under the federa l fa ir 
housing laws fo r  responding 
tru th fu lly  and ob jective ly  to a 
buyer’s direct inqu iry concerning 
whether a dwelling occupant has 
A ID S . In  his le tte r, M r. Keating 
o ffe rs  his advice that i f  a b roke r 
is asked whether an occupant 
has A ID S  they shou ld  decline to 
respond.

This is sound advice fo r  a 
variety o f  reasons not d irectly 
re lated to  liab ility  under the fa ir 
housing laws. B roke rs  who list 
p roperty fo r sa le o r  rent owe

fiduciary duties to  owners under 
the common law o f  agency. 
These fiduciary duties include a 
duty to  safeguard a client's 
confidences and secrets. An 
occupant’s A ID S  condition cer­
tain ly cou ld be reasonably 
construed to be In fo rm ation  
protected from  disclosure 
w ithout the client's p rio r 
consent. A  pe rson ’s private 
medical h istory a lso  cou ld N* 
construed as In fo rm ation  su ffi­
ciently persona l to justify an 
invasion o f  privacy claim  i f  
disclosed w ithout p rio r consent. 
F o r these reasons, the N ationa l 
A ssociation agrees that b rokers 
shou ld not disclose a s e lle r ’s 
A ID S  cond ition , even i f  asked by 
a poten tia l buyer. 1 he N atioua l 
Association's advice to b rokers 
who unavoidab ly learn o f  an oc­
cupant's A ID S  cond ition , and 
who arc subsequently asked an 
unsolicited question by a p ro ­
spective buyer about that 
cond ition , is to  respond by 
advising the buyer that the 
b roke r ’s company has a policy o f  
not addressing that subject one  
way o r the o the r. I f  the buyer 
believes this in fo rm ation  is 
relevant to  the ir purchasing 
decision they must pursue that 
investigation on the ir own.

A tten tion  EO a! i  - | | |
Please help u e ta e p  our Stata 

. ana Board Legal Counsel n sco td i: 
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; of. NAR
legal coiinsob, H your board o&jp:: yV 
state association ib p r © s > ; V 
retaining logof counsel, ploas-j ' .;f. 
complete the enclosed form giving 
us your counsel's name, firm nam*. 
mailing address; telephone number 
and board represented to  Kim • . . ; 
Johnson, OKlco of tha General' 
Counsel, NATIONAL ASSOCIATION 
OF REALTORS^, 430 N. Michigan 
Avenue, Chicago, tL 60611. . '
Thanko! '» r >•:- '■

2



For The Record . , . Fall VO

AIDS Legislation

Several states havo 
passod legislation on 
disclosure ol AIDS and 
other stigmas such as 
murders, suicides and 
ghosts. Most of the 
statutes provide that the 
particular stigmas are not 
material facts, and there 

J Is no cause of action 
against the owner or real' 

| : estate agent for failing to 
disclose this information.
V.t v ' >§ • < , * , { * • . • • . «,
• 7 • E s t a t e  r e c a p

NV - AIDS and othar allgmai 
^  O r - AIDS wiU other etiflmaa ■ ' 

CA - AIDS and other stigmM 
;VA IDS ando fte rtt/ a rtiM  ■■. 

GA • AlDS and other stigma#
OK AIDS and other, etlg ma* . 

v  OR - A lp s and othar Vtigmaj'- • 
SC ;'r A1pS end other stigma* .

\ \  NC AIDS and other otigmw 
’ AIDS; only ^ • :
'Hi :> AIDS drily- r 

• TX,-*: AIDS o n ly . . . . . .  •
AIDS only : ^ *

T; HJ; - AIDS only (Real Eetata 
Commlaaloft Advlaor/

.•v • :%s>
^d l& r.:-06rrsuiistatute or '■ 
reguiat on for specific 
inform m an  ori the real 
estate agent's duties and  ; 

:^d b lig itid h s:t-i'
’•* <'•!. »* 1 * * • * - •

Please; direct questions 
V and infqi, nation to Holly 
:, Heckathorne, Associate 

Counsel,;Office of the 
General Counsel. . 
NATIONAL ASSOCIATION 
O F REALTORS*, 430 
North Michigan Avenue,

•j Chicago, Illinois 60611.

The N ationa l Association's 
concern , there fo re , Is not with 
the substance o f  H U D 's  advice 
regarding the p rope r response to 
a buyer’s direct question about 
an occupant’s A ID S  cond ition , 
but ra the r H U D ’s ra tiona le  fo r 
Its advice. In his May le tte r, M r. 
K eating  stated that a rea l estate 
b ro ke r "may run a fou l o f  the Act 
by aiding a buyer o r  ren te r In 
steering c lear o f  p roperties 
owned o r  occupied by peop le 
with A ID S .’  M r. Keating fu r ­
ther stated that once a b roke r is 
aware that a buyer harbors a 
preference not to live in o r 
around a home occupied by an 
A ID S  victim , the b roke r may not 
cooperate with the buyer by 
identifying properties to pursue 
o r  avoid.

This ra tiona le  im p lic itly  
adopts the view that any re fe r­
ence to  the protected status o f  a 
person living in o r  a round a 
dwelling violates T it le  V I I I ,  even 
i f  the in fo rm ation  is tru th fu l and 
p rovided on ly in response to a 
direct unsolicited question from  
a buyer. This construction o f  
T it le  V I I I  reflects an assumption 
that T it le  V I I I  lim its a b ro ke r ’s 
ab ility to cooperate with a buyer 
who is exercising his o r  her own 
freedom  o f  choice in housing -  
a right supposedly guaranteed by 
T it le  V I I I .

O ne w ill not find any p rov i­
sion in T it le  V I I I ,  o r  its 
legislative history, that suggests 
that the Act contains any lim ita ­
tion  upon a hom eseeker’s 
freedom  to choose where he o r  
She w ill live. T o  be sure , an 
owner’s freedom  to se ll o r  rent 
to  whom ever they choose is 
d irectly restrained by T it le  V I I I ,  
and any b roke r who cooperates 
with an owner to discrim inate 
against a homeseeker unques­
tionab ly violates T it le  V I I I .  But 
cooperation with a homeseeker 
is not equa lly  constrained. So

long as a homeseekcr's freedom  
o f  choice is not lim ited by an 
owner, b roke r, p roperty manager 
o r any other person provid ing 
real estate re lated services, a 
homeseeker is free to choose 
where to  live, even if that choice 
is based upon crite ria  an owner 
is expressly fo rb idden to em p loy 
in choosing to whom to se ll o r  
rcm . T he re fo re , i f  a hom eseeker 
is free >.0 m ake a housing choice 
based upon c rite ria  otherw ise 
forec losed to an owner, a rea l 
estate b roke r who provides 
tru th fu l in fo rm ation , upon re ­
quest, to a hom eseeker to a llow  
him o r her to exercise their 
freedom  o f  choice cannot v io la te  
the Act. By analogy, one  cannot 
comm it a crime by aiding and 
abetting an otherw ise law fu l act. 
"Aiding and abetting" is a crim e 
on ly  i f the underlying act is a lso  
a crime.

In conclusion , the weight o f  
authority supports the view that 
an occupant’s A ID S  cond ition , is 
a fact that a re a l estate b ro ke r 
does not have any duty to d is­
cover, o r  i f  known, to d isc lose to 
any prospective buyer. These 
are  a lso facts that need not, and 
shou ld not, be disclosed even i f  
the b roke r is asked a direct 
question by a homeseeker.
W hat still remains unclear is 
whether this course o f  conduct is 
dictated by concerns about p ro ­
tecting the occupant’s right to 
privacy in areas not m ateria l to 
a real estate transaction , o r  by 
an in terp retation o f  T it le  V I I I  
that imposes liab ility  upon a 
b roke r fo r assisting a hom e­
seeker who has free ly  and 'un ila ­
te ra lly  chosen to take racial, 
ethnic, o r  handicap considera­
tions in to account in selecting a 
dw elling .*
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Director’s Report 
Between a Rock and a Hard Place

by M ary  B e ttis , T he  B e ttis  C o .

A new area o f disclosure issues is emerging — psycholog­
ically impacted (o r stigmatized) property — which involves 
disclosure o f  facts not associated with the real estate itself, 
but rather facts ubout the owner o r occupant o f the property.

REALTORS FIND THEMSELVES 
BETWEEN A ROCK . . .

Would you as a R EA LTO R  disclose to a potential 
buyer o r tenant that occupants o f a residence have or 
had A ID S? Would you disclose the fact that the prop­
erty was the site o f a homicide, other felony, or a suicide? 
What is your responsibility to seek such personal infor­
mation about the seller o r previous tenant? Might it be 
considered a material factor?

. . .  AND A HARD PLACE
I f  you were to disclose such psychological factors, 
would you be guilty o f discrimination, o r o f invasion o f 
privacy? By merely bringing up the matter in you r dis­
closure, would you create o r keep alive a stigman —

• feelings that adversely affect the value o f the property? 
Would you violate your responsibility to your owner/ 
client?

My partners and I discovered first hand the adverse effect 
o f keeping a stigma alive. Three years ago, a woman and her 
two children were murdered in an apartment building which 
we own. Everyone, tenants and neighbors as well as our­
selves, were determined to cooperate with the police investi­
gation in any way possible. The apartment was sealed and 
the area cordoned o ff,

There was a prolonged investigation and notoriety. Ten­
ants moved and were difficu lt to replace. F inally , when a 
relative o f the victims was apprehended, tried, and convicted 
fo r the crime, and the victims’ apartment was made new from  
the wallboard out, we thought we could put the matter 
behind us.

But soon after the conviction; the victims’ husband and 
father called the new tenants living in the apartment. He told 
thcrn his wife and children had been murdered there, and 
wondered if he could come over and lo ok  around one last 
time before leaving town. The tenunts gave their moving 
notice that day.

On advice o f council, we have sincedisdosed the matter to 
every prospective tenant. In  doing so, we feel we needlessly 
keep alive the psychologically chilling effect, sabotage our 
efforts to create a pleasant environment, and adversely affect 
the value o f our property.
IS DISCLOSURE REQUIRED . . . ?

Much o f the concern with the question o f disclosure 
began with Reedv. King, 145 Cal. App. 3rd 261 Rprt.
130 (1983), a Californ ia court case, regarding the sale o f 
a home in which a woman and her fou r children had 
been murdered 10 years p rio r to the sale. Neither the

seller o f nor his agent informed the purchaser that the 
murder had taken place. Both the seller and agent repre­
sented that the house was in good condition and fit fo r 
an aJdcrly lady living alone. A fter the purchaser moved 
in, she was informed by the neighbors that no one had 
been interested in purchasing the property because o f 
the stigma follow ing the murders. The buyer sued alleg­
ing the property was worth less because o f the murders.
The tria l court dismissed the case. But on appeal, the 
court held that a vendor o f real property has a duty to 
disclose to the purchaser facts materially affecting the 
value o f the property when the facts arc known on ly to 
the vendor and are not readily detectable by the pur­
chaser.

This case was the first to find a cause o f action fo r  the 
' failure to disclose a stigma attached to a residential 
property. The same line o f reasoning could be used fo r 
failure to disclose the stigma that might attach to a 
residence as a result o f habitation by an A ID S  victim.

The Reed v. King case was cited in a civil action in- .
volving the sale o f a home in California. In Roberts v. \
Iieram k, slip op. no. 5943942, the purchaser sued to 
rescind a purchase agreement and recover a $10,000 
escrow desposit when she learned o f the death o f one o f 
the sellers o f hepatitis and the illness o f the other se ller 
with pneumonia. The purchaser suspected that at least 
one o f the sellers had A ID S . The case was settled out o f 
court. It has no value os precedent. But it did 3how that a 
complaint could be filed based on an allegation that the 
seller failed to disclose the habitation o f an A ID S  victim 
in a residence fo r sale.

OR IS DISCLOSURE PROHIBITED. . . ?
In  response to the problem, Californ ia enacted legisla­
tion which provides that no cause o f  action shall arise 
against a seller o f real property, o r his agent, fo r  a fe ilu rt 
to disclose deaths which occurred on the property more 
than 3 years p rio r to sale. The Californ ia statute also 
provides immunity .o r  failure to disclose that a p rio r 
occupant had, o r was suspected to have, A ID S .

The Federal Fa ir Housing Act o f  1968 amendments, 
effective March 12 ,1989 , include the handicapped as a 
new protected class. Real estate agents and brokers are 
prohibited from  discriminating agains the handicapped 
(which can include persons with A ID S ) in the sale o r 
rental o f real property. Although the legislation docs 
not directly address the issue o f whether a real estate a
licensee can, without being specifically questioned by a ^  
potential buyer, disclose that an occupant o f a property 
fo r sale had o r was suspected to have A ID S , such a 
disclosure could be considered a discriminatory action 
which is clearly prohibited by the Federal A ir Housing



Act. However, neither the Act no r the regulations, 
makes clear a licensee's course o f action i f  directly asked 
by a potential buyer whether the property has been the 
home o f an A ID S  victim.

In response to the problem , The National Association o f 
Realtors adopted a policy and model legislation. Anita Bates 
and her committee got to work seeing a sponsor to introduce 
a bill in Juneau this session. The text o f the policy and model 
legislation follows:

N A T I O N A L  A S S O C I A T I O N  O F  

R E A L T O R S ©  P O L I C Y

Psychologically Impacted Properties
The N A T IO N A L ASSO C IA T IO N  OF REALTO RS®  en­

courages states to adopt legislation to declare that a ll psycho­
logical impacts o r stigmas which arc associated with real 
property are not material facts and need not be disclosed to a 
potential purchaser o r lessee. (1989 Statement o f  Policy, 
page 14)

N A T I O N A L  A S S O C I A T I O N  O F  

R E A L T O R S ©  A C T I V I T Y

In addition to  the policy statement, the N A T IO N A L 
A SSO C IA T IO N  O F  REALTO RS®  has provided each state 
REA LTO R®  Association with the fo llow ing model legisla­
tive language on Psychologically Impacted Property:
The follow ing language is proposed to be drafted into bill 
fo rm  appropriate to the legislative style o f the state to amend 
the real estate license law.

T O N Y  T U R I N S K Y
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SER VtSG A LA SKA SINCE 1969

Sections of Chapter
State o f  :____
(19______). are hereby amended to read as follows

 o f the laws o f the
the Real Estate Licensure Act o f

(1) Section. _: The foct or suspicion that a property
might be or is psychologically impacted, such impact 
being the result o f facts or suspicious, including but 
not limited to:
(a) that an occupant o f real property is. or was at any 

lime suspected to be. infected or has been infected 
with Human Immuno-deficiency Virus o r diag­
nosed with Acquired Immune Deficiency Syn­
drome, or any other disease which has been 
determined by medical evidence to be highly- 
uniikcly to be transmitted through the occu­
pancy o f a dwelling place; or

(b ) that the property was; or was at any time sus­
pected to have been, the site o f a homicide, or 
other felony or a suicide; is not a material fact that 
must be disclosed in a real estate transaction.

(2) Section. _: No cause o f action shall arise against
an owner o f real estate or his or her agent fo r the 
failure to disclose to the transferee that the transferred 
property was psychologically impacted as defined in 
Section  o f this Chapter.

(The National Association o f Realton provided the 
background information fo r this article.)
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