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D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Ilox Y, Juneau, Alaska 99811
(907) 405-3867 or 465-2450
FAX (907) 405-2029

Deliveries to: 240 Main Street
Court Plaza, Room 500

Mail Stop 3101

M E M O R  A  N  D  U M April 30, 1991

SUBJECT:

TO:

F R O M :

Comments on Senator Adams’ proposed amendments to SB 185

Senator Virginia Collins
Chair, Special Committee on Ethics Reform
Attn: S. Armstrong

John B. Gaguine ̂ 8#
Legislative Counsel

0

You have asked for my comments on Senator Adams’ proposed amendments to SB 
185, contained in an April 28 memorandum to Judiciary Committee Chair Senator 
Halford. Here they are.

Amendment #1: I think this is an excellent clarification.

Amendment #2: If the committee initiates a complaint, I do not think that it is 
necessary for the committee to adopt a resolution on the scope of the investigation, 
since the committee presumably will not initiate a complaint that is outside of the 
scope of the ethics law. The main point of the scope requirement now is to throw 
out at an early stage any allegations in a complaint that are clearly outside of the 
committee’s jurisdiction, either because they allege wrongdoing that is not covered 
by the ethics law (e.g., being rude to a constituent) or that is clearly outside of the 
statute of limitations (e.g., a well-publicized act of misconduct ten years ago). 
However, amendment #2 is not going to cause any great hardship to the committee 
if it is adopted, only a little paperwork that is (in my opinion) unnecessary.

Amendment #3:1 agree with this proposal, and think that it would fit appropriately 
as a new subsection (e), following page 9, line 25.

Amendment #4: I also agree with this proposal, as well as with Senator Adams’ 
suggestion that discovery should be automatic, and not at the discretion of the 
committee. I would recommend a new subsection (h), on page 10, following line 17: 
"A person charged under (g) of this section may engage in discovery in a manner 
consistent with the Alaska Rules of Civil Procedure. The committee may impose 
reasonable restrictions on the time for this discovery and on the materials that may
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(0

be discovered." I would hope that this language would meet Senator Adams’ 
concerns but would also allow the committee to prevent a respondent from 
unnecessarily delaying a heading and from obtaining inappropriate materials (e.g., 
committee counsel’s legal theories of the case, or confidential information that is not 
to be presented as evidence).

/amendment # 5 : The language that Senator Adams wants to delete is in the bill 
because some people want to waive confidentiality, and want to make sure that they 
have the right to do so. Representative Martin raised this exact point before the 
House Judiciary Committee, and accordingly H B  4 was amended to specifically 
include it. Frankly, I don’t think that the language is necessary -1 believe that, since 
the confidentiality provisions are in the bill to protect the subject of a complaint, the 
subject can waive them, whether or not the bill specifically provides for this.

Note that Senator Adams’ analogy to criminal proceedings is incomplete. It is true, 
as he notes, that grand jury proceedings are closed, even if the subject of a grand jury 
hearing wants it opened. However, other aspects of a criminal case, such as the 
charging document and the arraignment, are open to the public, whereas their 
counterparts under the ethics procedures are closed. These are usually the hearings 
that the subject of an ethics complaint would want open.

Amendment # 6 : This is a policy call. Michael Josephson, the ethics "guru", included 
the legal defense fund concept in his bill last year, so he sees nothing wrong with it. 
I have no big problems with it in the narrow form that Senator Adams proposes (his 

0  proposal comes from H B  4), although I still wonder why allowing a lobbyist to give 
you $1,000 to defend a lawsuit is really any different from allowing the lobbyist to 
give you $1,000 to repair your house, or to go to Hawaii. $1,000 is $1,000, regardless 
of the purpose for which it is given.

Amendment # 7 : I have no major disagreement with this suggestion. I would, 
however, recommend deleting the requirement that the subject of a complaint be 
otified when the committee turns over information to a law enforcement agency or 
to APOC. Since the subject of a criminal investigation is not generally put on notice 
that he or she is being investigated, I do not see why that should be done here.

If I may be of further assistance, please advise.

JBG:mi
91-083.mai



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Box Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street
(907) 465-3867 or 465-2450 Court Plaza, Room 500
FAX (907) 465-2029 M a il Stop 3101

M E M O R A N D U M  April 12, 1991

SUBJECT: Constitutionality of nepotism law (SB 185)

TO: Senator Rick Halford
CF'ir, Senate Judiciary Committee

FRO M :  John B. Gaguine 3 " ^
Legislative Counsel

During the committee heating yesterday on SB 185, you raised some questions as to 
the constitutionality of nepotism laws. I indicated to you that I had never heard of 
a court rejecting such a law. M y  research has pretty much confirmed what I said.

I am enclosing a portion of a general legal treatise on the issue of nepotism. As you 
will note, under section 102 of the treatise, the courts have generally upheld the laws 
against a variety of attacks. A  1933 Florida case noted that anti-nepotism acts have 
either been definitively sustained as constitutional or have been enforced without 
serious controversy as to their validity. State ex rel. Robinson v. Keefe. 149 So. 638 
(Fla. 1933). There is virtually no recent authority on this issue, indicating, as the 
Florida court noted, that the constitutional issue is well-settled.-̂

You also noted that the nepotism laws discriminate against married people as 
opposed to cohabiting couples, since spouses are covered but live-in lovers are not. 
The same discrimination exists with regard to the tax laws: married two-income 
couples generally pay higher taxes than cohabiting two-income couples. However, the 
courts have uniformly rejected constitutional challenges raising this claim of 
discrimination. Johnson v. United States, 422 F.Supp. 958 (N.D.Ind. 1976), affirmed. 
550 F.2d 1239 (7th Cir. 1977), cert, denied. 434 U.S. 1012 (1978); Mapes v. United 
States, 576 F.2d 896 (Ct.Cl.), cert, denied. 439 U.S. 1046 (1978); Druker v. 
Commissioner of Internal Revenue, 697 F.2d 46 (2d Cir.), cert, denied, 461 U.S. 957 
(1982).

- I n  Lee v. B loun t, 345 F.Supp. 585 (N .D .G t l. 1^72), the p la in tiff raised an unsuccessful constitu tiona l 
challenge to the app lication o f  the federa l nepotism law to an unelc-ncphew re la tionsh ip , hut did not 
challenge the constitutiona lity o f  the law on its lace.



I think that the Alaska courts would reach the same conclusion with regard to a 
nepotism claim. As I mentioned yesterday, the Alaska equal protection clause, like 
the federal clause, does not require perfection in classitications. Commercial 
Fisheries Entry Commission v. Apokedak. 606 P.2d 1255 (Aiaska 1980). Thus I do 
not believe that the courts would invalidate the nepotism laws, even though some 
instances of the laws working in an apparently unfair manner can be showed.

If I may be of further assistance, please advise.

I

S e n a to r  R ick  H a lfo rd
A pril 12, 1991
P ag e  2
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A l a s k a  S t a t e  L e g i s l a t u r e

During Session 
P.O. Box V 

Juneau, Alaska 99811 
(907) 465-2828

During Interim 
3111 C  Street, Suite 510 
Anchorage, Alaska 99503 

(907) 561-2040

Senator Virginia Collins
M a r c h  14, 1991

M E M O R A N D U M

TO: S e n a t o r  R i c k  H a l f o r d ,  C h a i r  
S e n a t e  J u d i c i a r y  C o m m i t t e e

FROM: S e n a t o r  V i r g i n i a  C o l l i n s ,  Cha\Mr 
S p e c i a l  C o m m i t t e e  o n  E t h i c s  R e r o r m

S U B J E C T :  C o m m i t t e e  H e a r i n g  f o r  SB  185 - L e g i s l a t i v e  E t h i c s

I r e s p e c t f u l l y  r e q u e s t  t h a t  y o u  s c h e d u l e  S B  185 f o r  a 
c o m m i t t e e  h e a r i n g  a t  y o u r  e a r l i e s t  o p p o r t u n i t y .  W e  n e e d  to  
e x p e d i t e  t h e  p u b l i c  h e a r i n g  p r o c e s s  if w e  p l a n  t o  p a s s  an 
e t h i c s  r e f o r m  b i l l  t h i s  s e s s i o n .  It w o u l d  b e  n i c e  t o  p a s s  o u r  
b i l l  a c r o s s  to t h e  House.

S B  185 is a g o o d  c o m p r o m i s e  b e t w e e n  H B  4 a n d  t h e  o l d  J o s e p h s o n  
bill. T h e  S p e c i a l  C o m m i t t e e  on E t h i c s  R e f o r m  s t a r t e d  w i t h  t h e  
b i l l  t h a t  t h e  S e l e c t  C o m m i t t e e  o n  E t h i c s  p a s s e d  o u t  o f  t h e i r  
c o m m i t t e e  l a s t  y e ar. S B  185 i n c l u d e s  s o m e  o f  t h e  C O G E L  m o d e l  
b i l l ' s  s u g g e s t i o n  on  e t h i c s  r e f o r m  as w e l l  as s o m e  i t e m s  f r o m  
t h e  C o m m o n  C a u s e  m o d e l  bill.

A t t a c h e d  is a c o p y  of  t h e  f i s c a l  n o t e  a n d  a s e c t i o n a l  a n a l y s i s  
w e  r e c e i v e d  f r o m  l e g a l  s e r v i c e s .

T h a n k  y o u  for y o u r  c o n s i d e r a t i o n  o f  t h i s  r e q u e s t .

A t t a c h m e n t s

@  PRINTEO ON RECYCLEO PAPER



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

VO. Iltix Y, Juneau. Alaska WHIl
(007) -165-31167 or 465-2450
VAX (007) 465-2023.)

Deliveries to; 240 Main Street 
Court Vlaza, Room 500 

.. . M ail Stop 3101
M r  1 0  m ,

M E M O  R A N  D U  M March II, 1991

SUBJECT:

TO:

FRO M :

Sectional analysis of legislative ethics bill (SB 185) 

Senator Virginia Collins
Chair, Senate Special Committee on Ethics Reform

John B. Gaguine .St>J 
Legislative Counsel

You have requested a sectional analysis of the above described bill.

As a preliminary matter, note that a sectional analysis or summary of a bill should 
not be considered an authoritative interpretation of the bill and the bill itself is the 
best statement of its contents. If you would like an interpretation of the bill as it may 
apply to a particular set of circumstances, please advise.

Section 1 adds several prohibitions to the current list of prohibited conduct by a 
lobbyist. It would prohibit a lobbyist from serving as a campaign treasurer or deputy 
campaign treasurer for a legislative candidate, from offering gifts (except for food or 
beverages), loans, and campaign contributions to persons covered by the ethics act 
during session, and from making a gift or campaign contribution in violation of the 
ethics act.

£ ection 2 prohibits a former legislator from lobbying the legislature for one year after 
the former legislator leaves office.

Section 3 amends and expands the findings and purposes section of the Legislative 
Ethics Act, AS 24.60

Section 4 extends the coverage of the Legislative Ethics Act to all employees Range 
15 and above (instead of current Range 18) and to the public members of the Select 
Committee on Legislative Ethics.

Se on 5 essentially gathers in one place all of the prohibitions that are currently 
spread throughout AS 24.60, and adds a couple of new prohibitions, relating to use 
of state property and funds for political purposes and to taking action that could



substantially affect a person with whom the action-taker is negotiating employment. 
It retains the provision in current law that an action does not constitute a conflict of 
interest unless the impact on the legislator or legislative employee is substantial; e.g., 
a legislator does not need to worry if he or she owns a couple of shares of Exxon.

Section 6 prohibits a legislator from soliciting or accepting campaign contributions 
during a session and from accepting money from an event during a session that is 
designed to raise money for candidates (such as a political party fundraiser).

Section 7 provides that disclosures of close economic associations must be reasonably 
specific; it would no longer suffice to just state that a close economic association 
exists, and provide no details.

Sections 8-11 rework the gift provisions of the ethics law. Section 7 raises the 
allowable limit from $50 to $100, and essentially provides that gifts worth less than 
$100 are conclusively presumed to be proper. However, the section also prohibits the 
acceptance of any gi ft, except for the ones listed in A S  24.60.080(c), from a lobbyist 
or employer of a lobbyist during a legislative session. Section 8 broadens AS 24.60.- 
080(c), the exceptior to the gift prohibition, to include gifts not connected to the 
recipient’s legislative status; this change codifies an ethics committee advisory opinion. 
Section 9 requires the disclosure of gifts now allowed by Section 8. And Section 10 
deals with gifts from foreign governments; it allows their receipt, but only on behalf 
of the legislature.

Section 12 prohibits honoraria; this section too codifies an ethics committee advisory 
opinion. TTie payment of actual travel expenses is allowed. There is an exception 
where the honorarium is not related to the recipient’s legislative status, so that, for 
instance, a legislator who is a professor of biology could accept an honorarium for 
speaking at a biology symposium. The section also specifically authorizes teaching 
for compensation at a state-funded school or university.

Section 13 slightly modifies the nepotism prohibition, to allow a legislator’s relatives 
who may be employed in the other house during session to begin employment one 
week before session and to keep working for one week after session.

Section 14 places a flat ban on representing clients for compensation before an 
agency, board, or commission (but not a court) of the state. It also makes clear that 
appearing before an officer or employee of an agency, board, or commission is 
prohibited. The section would replace existing law allowing such representation, as 
long as it is disclosed.

Section 15 states, in order to avoid any possible problems, that the Select Committee 
on Legislative Ethics is a permanent interim committee.

S e n a to r  V irg in ia  C ollins
M arch  11, 1991
P age  2
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Section 16 changes the terr.'s of public members of the committee from two years 
(the duration of one legislature) to three, in order to provide greater stability in the 
committee’s membership.

Section 17 reduces the number of both total members and legislative members 
necessary to make a quorum of the committee.

Section 18 provides that open meetings and public procurement provisions do not 
apply when their application would be inconsistent with the confidentiality provisions 
of AS 24.60. (The procurement provisions are included because the committee may 
need to hire investigators to investigate complaints which are not public during the 
investigation.)

Section 19 changes the statute relating to advisory opinions to give the committee, 
when the opinion requestor consents, more time to respond to the request. During 
the interim it is often difficult to assemble a quorum to act on a request.

Section 20 totally overhauls the committee’s complaint procedures. Under current 
law the procedures are totally closed to the public virtually from beginning to end, 
including the hearing on a complaint. As overhauled, the procedures would be closed 
to the public during the initial and investigation stages, but would be open if the 
investigation disclosed probable cause to proceed. This change would bring AS 24.60 
into line with the vast majority of ethics statutes in the United States.

Section 21 would establish the Select Committee on Legislative Ethics as the body 
adjudicating equal employment opportunity grievances by legislative employees.

Section 22 adds a new provision that a person who was covered by the legislative 
ethics act (legislators and most aides and legislative employees) may not, for one year 
after leaving service, represent a client for compensation in any forum on a matter 
that the person personally and substantially participated in while a legislator or 
legislative employee.

Section 23 states that persons covered by A S  24.60 are not covered by the total ban 
in AS 39.50.090(c) (part of the 1974 conflict-of-interest initiative) on representing 
clients for compensation before state agencies, boards, and commissions. This statute 
is inconsistent with current AS 24.60.100, and our office has expressed its opinion that 
AS 24.60.100 was intended to supersede AS 39.50.090(c) with regard to legislators 
and legislative employees. Note, though, that AS 24.60.100 as amended by this bill 
would have the same effect as AS 39.50.090(c).

Section 24 repeals two statutes (AS 24.60.060 and 24.60.120) that were incorporated 
into new AS 24.60.030, and AS 24.60.080(b), that was incorporated into AS 24.60.- 
080(a).
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Section 25 provides that the three current members of the ethics committee just 
confirmed would serve one, two, and three year terms, with the term length to be 
determined by lot. The purpose of this is to stagger the three-year terms for public 
members, so that each year one, and only one, new member would be appointed.

JBG:mi
91-050.mai
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CS F O R  S E N A T E  BILL NO. 185 ( )

IN T H E  LEGISLATURE OF TH E  STATE OF A L A S K A  

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

O ffe red :
Re fe rred :

Sponsor(s): SENATE  S P E C IA L  C O M M IT TE E  ON ETH IC S  R E FO RM

A  BILL 

F O R  A N  A C T  ENTITLED

1 "An Act relating to conduct of legislators, legislative employees, former legislators, former

2 legislative employees, and lobbyists, and to the Select Committee on Legislative Ethics."

3 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  STATE O F  ALASKA:

4 * Section 1. AS 24.45.121(a) is amended to read:

5 (a) A  lobbyist may not

6 (1) engage in any activity as a lobbyist before registering under AS 24.45.041;

7 (2) do anything with the intent of placing a public official under personal

8 obligation to the lobbyist or to the lobbyist’s employer;

9 (3) intentionally deceive or attempt to deceive any public official with regard to

10 any material fact pertinent to pending or proposed legislative or administrative action;

u o K  (4)
cause or influence the introduction of a legislative measur^solelv foj the 

12^  i / j  purpose of thereafter being employed to secure its passage or its defeat;

13 ̂  ̂ (5) cause a communication to be sent to a public official in the name of any

14 fictitious person or in the name of any real person, except with the consent of that person;

•1-
N ew T e x c  U n d e r l i n e d  (DELETED TEXT BRACKETED]

CSSB 185( )



1 (6) accept or agree to accept any payment in any way contingent upon the defeat,

2 enactment or outcome of any proposed legislative or administrative action;

3 (7) serve as a member of a state board, or commission, if the lobbyist’s employer

4 may receive direct economic benefit from a decision of that board or commission^

5 (8) serve as a campaign manager or director, serve as a campaign treasurer

6 or deputy campaign treasurer on a finance or fundraising committee, host a fundraising

7 event, or otherwise actively engage in the fundraising activity of a legislative campaign if

8 the lobbyist has registered during the calendar vear; this paragraph does not apply to a

9 representational lobbyist as defined in the regulations of the Alaska Public Offices

10 Commission, and does not prohibit a lobbyist from making personal contributions to or

11 personally advocating on behalf of a candidate;

12 (9) offer, solicit, initiate, facilitate, or provide to or on behalf of a person

13 covered bv AS 24.60, during a legislative session.

14 (A) a gift, other than food or beverage for immediate consumption:

15 (B) a loan, other than a loan made in the ordinary course of business

16 bv a person authorized to transact business in this state at terms and interest rates

17 generally available to a member of the public; or

18 (C) a campaign contribution:

19 (10) make or offer a gift or a campaign contribution whose acceptance bv the

20 person to whom it is offered would violate AS 24.60.

21 * Sec. 2. AS 24.45.121 is amended by adding a new subsection to read:

22 (c) A  former member of the legislature may not engage in activity as a lobbyist before

23 the legislature for a period of one year after the former member has left the legislature.

24 * Sec. 3. AS 24.60.010 is repealed and reenacted to read:

25 Sec. 24.60.010. LEGISLATIVE FINDINGS A N D  PURPOSE. The legislature finds that

26 (1) high moral and ethical standards among public servants in the legislative

27 branch of government are essential to assure the trust, respect, and confidence of the people of

28 this state;

(2) a fair and open government requires that legislators and legislative employees 

1 conduct the public’s business in a manner that preserves the integrity of the legislative process

31 and avoids conflicts of interest or even appearances of conflicts of interest;
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1 (3) the public’s commitment to a pan-time citizen legislature requires legislators

2 be drawn from all pans of society and the best way to attract competent people is to

3 acknowledge that they provide their time and energy to the state, . Ten at substantial personal and

4 financial sacrifice;

5 (4) a part-time citizen legislature implies that legislators are expected and

6 permitted to earn outside income and that the rules governing legislators’ conduct during and

7 after leaving public service must be clear, fair, and as complete as possible; the rules, however,

8 should not impose unreasonable or unnecessary burdens that will discourage citizens from

9 entering or staying in government service;

10 (5) in order for the rules governing conduct to be respected both during and after

11 leaving public service, the code must be administered fairly without bias or favoritism;

12 (6) no code of conduct, however comprehensive, can anticipate all situations in

13 which violations may occur nor can it prescribe behaviors that are appropriate to every situation;

14 in addition, laws and regulations regarding ethical responsibilities cannot legislate morality,

15 eradicate corruption, or eliminate bad judgment;

16 (7) compliance with a code of ethics is an individual responsibility; thus all who

17 serve the legislature have a solemn responsibility to avoid improper conduct and prevent

18 improper behavior by colleagues and subordinates;

19 (8) the purpose of this chapter is to establish standards of conduct for state

20 legislators and legislative employees and to establish the Select Committee on Legislative Ethics

21 to consider alleged violations of this chapter and to render advisory opinions to persons affected

22 by this chapter.

23 * Sec. 4. AS 24.60.020(a) is amended to read:

24 (a) Except as otherwise provided in this subsection, this chapter applies to a member of

25 the legislature. [AND] to a person employed by the legislative branch of government, and to

26 public members of the Select Committee on Legislative Ethics. This chapter does not apply

27 to

28 (1) a former member of the legislature or to a person formerly employed by the

29 legislative branch of government unless the provision specifically states that it [SO] applies;

30 (2) a person elected to the legislature who at the time of election is not a member

31 of the legislature;
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1 (3) a person employed by the legislative branch of government whose position

2 is established below Range IS [18] of the state salary schedule established in AS 39.27.011(a).

3 * Sec. 5. AS 24.60.030 is repealed and reenacted to read:

4 Sec. 24.60.030. CONFLICTS OF INTEREST, (a) A person to whom this chapter

5 applies may not have a conflict of interest. A  person has a conflict of interest when the person

6 (1) uses public office for private advancement or gain;

7 (2) takes or withholds official action or exerts official influence that could

8 substantially benefit or harm a financial or political matter in which the person has a direct or

9 indirect private interest;

10 (3) solicits or accepts a benefit beyond that which may accrue uniformly to

11 members of the profession, occupation, or group to which the person belongs, or to the public

12 at large;

13 (4) wilfully discloses, or knowingly uses, for personal gain or the gain of another,

14 information that by law is not available to the public and that the person acquired in the course

15 of official duties; a person who violates this paragraph may be subject to prosecution under

16 AS 11.56.860;

17 (5) uses state funds or state property, except property under lease from the state,

18 for private advancement or gain;

19 (6) knowingly uses or authorizes the use of the facilities of a public office,

20 including office space, stationery, postage, office machines and equipment, vehicles, and official

21 publications, or knowingly uses or authorizes the use of state-paid employees, with the intent to

22 affect a candidate or campaign for elective office; or

23 (7) takes or withholds official action or exerts official influence that could

24 substantially benefit or harm the financial interest of another person with whom the person to

25 whom this chapter applies is negotiating for employment.

26 (b) Notwithstanding (a) of this section, a person covered by this chapter does not have

27 a conflict of interest if, as to a specific matter, there is no substantial impropriety or appearance

28 of impropriety because

29 (1) the person’s interest is relatively insignificant; or

30 (2) the person’s authority is relatively far removed from an official action that

31 could reasonably be affected by the potential conflict of interest, provided that no attempt has
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1 been made to remove the appearance of impropriety by delegating responsibility for official

2 action.

3 (c) This section does not prohii it customary constituent contacts by a legislator, including

4 newsletters and other constituent correspondence that express the legislator’s opinions or views

5 on issues before the legislature, or that describe the legislator’s votes, legislative proposals, or

6 other legislative actions.

7 * Sec. 6. AS 24.60 is amended by adding a new section to read:

8 Sec. 24.60.035. PROHIBITED F U N D  RAISING, (a) A  member of the legislature may

9 not

10 (1) solicit or accept a contribution during a legislative session; or

11 (2) accept money from an event held during a legislative session if a substantial

12 purpose of the event is either to raise money on behalf of the member for campaign purposes or

13 to raise money for state legislative political purposes.

14 (b) In this section, "contribution" has the meaning given in AS 15.13.130.

15 * Sec. 7. AS 24.60.070 is amended by adding a new subsection to read:

16 (b) A  disclosure under this section must oe sufficiently detailed that a reader of the

17 disclosure can ascertain the nature of the association.

18 * Sec. 8. AS 24.60.080(a) is amended to read:

19 (a) A  person to whom this chapter applies may not solicit, accept, or receive, directly or

20 indirectly, a gift worth $100 or more [IN A N Y  AMOUNT], whether in the form of money,

21 services, a loan, travel, entertainment, hospitality, promise, or other form, or gifts from the same

22 person worth less than $100 that in a calendar vear aggregate to $100 or more in value, and

23 may not solicit, accept, or receive a gift with any monetary vaV" from bbvist, the client

24 of a lobbyist, or a person acting on behalf of a lobbyist or the ... lobbyist during a

25 legislative session [UNDER CIRCUMSTANCES IN W H I C H  IT C O U L D  R E A S O N A B L Y  BE

26 INFERRED T H A T  TH E  GIFT IS INTENDED T O  INFLUENCE T H E  P E R F O R M A N C E  OF

27 OFFICIAL DUTIES, ACTIONS, O R  JUDGMENT].

28 * Sec. 9. AS 24.60.080(c) is amended to read:

29 (c) Notwithstanding (a} [(b)] of this section, it is not a violation of this section for a

30 person to whom this chapter applies to accept

31 (1) hospitality, other than hospitality described in (4) of this subsection
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1 (A) with incidental transportation at the residence of a person; or

2 (B) at a social event or meal;

3 (2) discounts that arc available generally to the public or to a large class of

4 persons to which the person belongs;

5 (3) food or foodstuffs indigenous to the state that are shared generally as a

6 cultural or social norm;

7 (4) travel and hospitality primarily for the purpose of obtaining information on

8 matters of legislative concern;

9 (5) gifts from the family of the person; or

10 (6) gifts that are not connected with the recipient’s legislative status.

11 * Sec. 10. AS 24.60.080(d) is amended to read:

12 (d) A  person to whom this chapter applies who accepts a gift under (c)(4) or (6) of this

13 section [OF T R A V E L  A N D  HOSPITALITY PRIMARILY F O R  THE PURPOSE OF

14 OBTAINING INFORMATION O N  M A T T E R S  OF LEGISLATIVE CONCERN] shall disclose

15 the gift if it has a value of $100 or more. The disclosure must include the name and occupation

16 of the person making the gift and the approximate value of the gift, each gift required to be

17 disclosed under this subsection shall be disclosed within 30 days o', the receipt of the gift in the

18 journal of the appropriate body or, if the legislature is not in session, to the committee. The

19 committee shall maintain a public record of the disclosure it receives and shall forward the

20 disclosure to the appropriate house for inclusion in the journal by the fifth day of the next regular

21 session.

22 * Sec. 11. AS 24.60.080 is amended by adding a new subsection to read:

23 (f) Notwithstanding (a) of this section, a person to whom this chapter applies may accept

24 a gift of property worth $100 or more, other than money, from a foreign government or from an

25 official of a foreign government if the person accepts the gift on behalf of the legislature. The

26 person shall, within 60 days of receiving the gift, deliver the gift to the legislative council, which

27 shall determine the appropriate disposition of the gift.

28 * Sec. 12. AS 24.60 is amended by adding a new section to read:

29 Sec. 24.60.085. H O N O R A R I A  PROHIBITED, (a) A  person to whom this chapter

30 applies may not accept a payment of money or anything of value for an appearance or speech

31 by the person, except that the person may accept payment of actual and necessary travel expenses
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(b) Notwithstanding (a) of this section, a person to whom this chapter applies may accept 

a payment for an appearance or speech if the appearance or speech is not connected with the 

person’s legislative status, and for teaching at a state-funded school or university, provided that 

influence was not used to obtain the position.

* Sec. 13. AS 24.60.090(a) is amended to read:

(a) An [A SPOUSE O R  AN] individual [OTHER T H A N  A  SPOUSE] who is related to 

a member of the legislature may not be employed in the house in which the legislator is a 

member, by an agency of the legislature established under AS 24.20, or in either house during 

the interim between sessions. An individual who is related to an employee of the legislature may 

noi be employed in a position over which the employee has supervisory authority. In this 

subsection, "an individual who is related to" means a child, stepchild, husband, wife, mother, 

father, sister, or brother, and "interim between sessions" means the period beginning on the 

eighth day after the legislature adjourns from a regular session, and ending eight davs 

before the date that the legislature shall convene under AS 24.05.090.

* Sec. 14. AS 24.60.100 is amended to read:

Sec. 24.60.100. REPRESENTATION PROHIBITED. A  person to whom this chapter 

applies mav not represent [ W H O  REPRESENTS] another person for compensation before an 

agency, board, or commission of the state, or before an officer or employee of the agency, 

board, or commission of the state [SHALL DISCLOSE T H E  N A M E  OF T H E  PERSON 

REPRESENTED, TH E  SUBJECT M A T T E R  OF THE REPRESENTATION, A N D  T H E  B O D Y  

BEFORE W H I C H  T H E  REPRESENTATION IS T O  T A K E  PLACE IN T H E  J O U R N A L  OF 

T H E  APPROPRIATE B O D Y  O R  IF T H E  LEGISLATURE IS N O T  IN SESSION T O  T H E  

COMMITTEE. THE C O M M I T T E E  S H A L L  MAINTAIN A  PUBLIC R E C O R D  OF THE 

DISCLOSURE A N D  F O R W A R D  T H E  DISCLOSURE T O  T H E  RESPECTIVE H O U S E  FOR 

INCLUSION IN THE J O U R N A L  B Y  T H E  FIFTH D A Y  OF T H E  SESSION].

* Sec. 15. AS 24.60.130(a) is amended to read:

(a) There is established as a permanent interim committee within the legislative branch 

of state government the Select Committee on Legislative Ethics.

* Sec. 16. AS 24.60.130(g) is amended to read:

(g) Each legislative member serves for the duration of the legislature during which the
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1 member is appointed. Each public member serves for a three-vear term.

2 * Sec. 17. AS 24.60.130(i) is amended to read:

3 (i) A  quorum of a committee established under this section consists of a majority of the

4 members of the committee and must include at least two legislative members and two public

5 members. A  quorum of a subcommittee established under this section consists of a majority of

6 the members of the subcommittee and must include at least one legislative member and two

7 public members. [NOTWITHSTANDING THE PROVISIONS OF THIS SUBSECTION, A

8 C O M M I T T E E  DOES N O T  H A V E  A  Q U O R U M  UNLESS THREE LEGISLATIVE M E M B E R S

9 A R E  PRESENT A N D  A  S U B C O M M I T T E E  DOES N O T  H A V E  A  Q U O R U M  UNLESS T W O

10 LEGISLATIVE M E M B E R S  A R E  PRESENT.]

11 * Sec. 18. AS 24.60.130 is amended by adding new subsections to read:

12 (j) The committee is not subject to AS 44.62.310 - 44.62.312, to the procurement

13 provisions adopted by the legislative council under AS 36.30.020, and to the Uniform Rules of

14 the Alaska State Legislature to the extent that those provisions would prevent the committee from

15 complying with the confidentiality provisions of this chapter. The committee may adopt rules

16 to implement this subsection.

17 (k) A member of the committee or of the committee staff may obtain access to closed

18 committee files containing information that is confidential under AS 24.60.160 or 24.60.170 only

19 if the full committee determines, by a majority vote, that the member has a need to obtain access

20 to the closed files.

21 * Sec. 19. AS 24.60.160 is amended to read:

22 Sec. 24.60.160. A D V I S O R Y  OPINIONS. The committee shall issue an advisory opinion

23 within 30 days on the request of a person to whom the chapter applies or a person elected to the

24 legislature who at the time of election is not a member of the legislature as to whether the facts

25 and circumstances of a particular case constitute a violation of ethical standards. The 30-day

26 period for issuing an opinion may be extended by the committee [FOR N O T  M O R E  T H A N  A N

27 ADDITIONAL 10 DAYS] if the person requesting the opinion consents. The opinion issued is

28 binding on the committee in any subsequent proceedings concerning the facts and circumstances

29 of the particular case unless material facts were omitted or misstated in the request for the

30 advisory opinion. Except as provided in this chapter an advisors' opinion is confidential but shall

31 [MAY] be made public if a written request by the person who requested the opinion is filed with
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1 the committee.

2 * Sec. 20. AS 24.60.170 is repealed and reenacted to read:

3 Sec. 24.60.170. PROCEEDINGS BEFORE T H E  COMMITTEE, (a) The committee

4 shall consider a complaint alleging a violation of this chapter if the alleged violation occurred

5 within Five years of the date that the complaint is Filed with the committee and, when the subject

6 of the complaint is a former member of the legislature, the complaint is Filed within one year of

7 the subject’s departure from the legislature. The committee may not consider a complaint Filed

8 against a person employed by the legislative branch of government after the person has

9 terminated legislative service. The committee may also initiate complaints on its own motion,

10 subject to the same time limitations. The time limitations of this subsection do not bar

11 proceedings against a person who intentionally prevents discovery of a violation of this chapter.

12 (b) A  complaint may be initiated by any person. The complaint must be in writing and

13 signed under oath by the person making the complaint. The committee shall upon request

14 provide a form for a complaint to a person wishing to File a complaint. The committee shall

15 immediately provide a copy of the complaint to the person who is the subject of the complaint.

16 (c) When the committee receives a complaint under (a) of this section, it shall determine

17 whether the allegations of the complaint, if true, constitute a violation of this chapter. If the

18 committee determines that the allegations, if proven, would not give rise to a violation, or if the

19 committee’s lack of jurisdiction is apparent on the face of the complaint, the committee shall

20 dismiss the complaint, and shall notify the complainant and the subject of the complaint of the

21 dismissal.

22 (d) If the committee determines that some or all of the allegations of a complaint, if

23 proven, would constitute a violation of this chapter, or if the committee has initiated a complaint,

24 the committee shall investigate the complaint, on a confidential basis. Before beginning an

25 investigation of a complaint not initiated by the committee, the committee shall adopt a resolution

26 defining the scope of the investigation. A copy of this resolution shall be provided to the

27 complainant and to the subject of the complaint. As part of its investigation, the committee shall

28 afford the subject of the complaint an opportunity to explain the conduct alleged to be a violation

29 of this chapter.

30 y )  ^  during the investigation under (d) of this section, the committee discovers facts that

31 U j justify an expansion of the investigation and the possibility of additional charges bevond those

y b
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contained in die complaint, the resolution described in (d) of this section shall be amended 

accordingly and a copy of die amended resolution shall be provided to the subject of the 

complaint.

(f) If the committee determines after investigation that there is not probable cause to 

believe that the subject of the complaint has violated this chapter, the committee shall dismiss 

the complaint. The committee may also dismiss portions of a complaint if it finds no probable 

cause to believe that the subject of the complaint has violated this chapter as alleged in those 

portions. The committee shall issue a decision explaining its dismissal. A  copy of the dismissal 

order and decision shall be sent to the complainant and to the subject of the complaint. 

Notwithstanding (n) of this section, a dismissal order and decision is open to inspection and 

copying by the public.

(g) If the committee investigation determines that a probable violation of this chapter 

exists that may be corrected by action of the subject of the complaint and that does not warrant 

sanctions other than correction, the committee may issue an opinion recommending corrective 

action. This opinion shall be provided to the complainant and to the subject of the complaint, 

and is open to inspection by the public. The subject of the complaint may comply with the 

opinion or may request a hearing before the committee under (j) of this section. After the 

hearing the committee may amend or affirm the opinion.

(h) If the subject of a complaint fails to comply with an opinion issued under (g) of this 

section, or if the committee determines after investigation that there is probable cause to believe 

that the subject of the complaint has committed a violation of this chapter that may require 

sanctions instead of or in addition to corrective action, the committee shall formally charge the 

person. The charge shall be served on the person charged, in a manner consistent with the 

service of summons under the rules of civil procedure, and a copy of th<* charge shall be sent to 

the complainant. The person charged may file a responsive pleading to the committee admitting 

or denying some or all of the allegations of the charge.

(i) A  person charged under (b) of this section may engage in discovery in a manner 

consistent with the Alaska Rules of Civil Procedure. The committee may impose reasonable 

restrictions on the time for this discovery and on the materials that may be discovered.

(j) If the committee has issued a formal charge under (h) of this section, and if the person 

charged has not admitted the allegations of the charge, the committee shall schedule a hearing
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1 on the charge. The hearing shall be scheduled for a date more than 20 days after service of the

2 charge on the person charged, unless the person agrees to an earlier hearing date. At the hearing,

3 the person charged shall have the right to appear personally before the committee, to subpoena

4 witnesses and require the production of books or papers relating to the proceedings, to be

5 represented by counsel, and to cross-examine witnesses. A witness shall testify under oath. The

6 committee is not bound by the rules of evidence but the committee’s findings must be based

7 upon clear and convincing evidence. Testimony taken at the hearing shall be recorded and

8 evidence shall be maintained.

9 (k) Following the hearing, the committee shall issue a decision stating whether or not the

10 subject of the complaint violated this chapter, and explaining the reasons for the determination.

11 The committee’s decision may also indicate whether the subject cooperated with the committee

12 in its proceedings. If the committee finds a violation, or lack of cooperation by the subject, the

13 decision shall recommend what sanctions, if any, the committee believes are appropriate. If there

14 has not been a hearing because the person charged admitted to the allegations of the charge, the

15 committee shall issue a decision oudining the facts of the violation and containing a sanctions

16 recommendation.

17 (1) If the committee issues a decision finding that a membcx of the legislature has

18 violated a provision of this chapter or that the member has failed to cooperate with the

19 committee, it shall refer the decision to the presiding officer of the house of the legislature to

20 which the member belongs. The legislature shall act on the decision as it considers appropriate.

21 (m) If the committee issues a decision finding that an employee of the legislative branch

22 of government has violated a provision of this chapter, or that the employee has failed to

23 cooperate with the committee, it shall refer the decision to the chair of the legislative council.

24 The legislative council shall act on the decision as it considers appropriate.

25 (n) Proceedings of the committee relating to complaints before it are confidential until

26 the committee determines that there is probable cause to believe that a violation of this chapter

27 has occurred. The complaint and all documents produced or disclosed as a result of the

28 committee investigation are confidential and not subject to inspection by the public. If in the

29 course of an investigation or probable cause determination the committee finds evidence of

30 probable criminal activity, the committee shall transmit a statement and factual findings limited

31 to that activity to the appropriate law enforcement agency. If the committee finds evidence of
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1 a probable violation of AS 15.13, the committee shall transmit a statement to that effect and

2 factual findings limited to the probable violation to the Alaska Public Offices Commission. All

3 meetings of the committee before the determination of probable cause are closed to the public.

4 The confidentiality provisions of this subsection may be waived by the subject of the complaint.

5 (o) All documents issued by the committee after a determination of probable cause to

6 believe that the subject of a complaint has violated this chapter, including an opinion

7 recommending corrective action under (g) of this section and a formal charge under (h) of this

8 section, are subject to public inspection. All hearings of the committee under (j) of this section

9 arc open to the public, and all documents presented at a hearing, and all motions filed in

10 connection with the hearing, are subject to inspection by the public. Deliberations of the

11 committee following a hearing, deliberations, on motions filed by the subject of a charge under

12 (h) of this section, and deliberations concerning appropriate sanctions are confidential.

13 (p) The committee shall dismiss a complaint against a person employed by the legislative

14 branch of government if the person terminates legislative service. The committee may in its

15 discretion dismiss a complaint against a former member of the legislature whether the complaint

16 was filed before or after the former member departed from the legislature.

17 (q) A  committee member or member of the committee staff who divulges information

18 concerning a proceeding, except as permitted by this chapter, is guilty of a class A  misdemeanor.

19 * Sec. 21. AS 24.60 is amended by adding a new section to read:

20 Sec. 24.60.175. E M P L O Y M E N T  DISCRIMINATION GRIEVANCES, (a) A  person

21 employed or formerly employed by the legislative branch of government may file a grievance

22 with the committee alleging a violation of AS 18.80.220 by the person’s en ̂ Ioyer or former

23 employer. The committee shall adopt procedures concerning the filing, the investigation, the

24 mediation, and the hearing of grievances under this subsection. In adopting procedures, the

25 committee shall consider regulations of the office of equal employment opportunity adopted

26 under AS 44.19.443 and shall protect the confidentiality of grievances.

27 (b) In accordance with the procedures established under (a) of this section the committee

28 may

29 (1) provide for mediation of a grievance;

30 (2) dismiss a grievance without prejudice; or

31 (3) after a hearing, make appropriate recommendations concerning a grievance
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1 to the president of the senate, the speaker of the house, nr the head of the legislative agency

2 where the grievant is or was employed.

3 (c) This section does not diminish rights under other state or federal law relating to

4 employment discrimination.

5 (d) In this section, "committee" means the legislative members of the house

6 subcommittee when the grievant is or was employed by a member or a committee of the house,

7 the legislative members of the senate subcommittee when the grievant is or was employed by a

8 member or a committee of the senate, and the legislative members of the full committee when

9 the grievant is or was an employee of an agency of the legislature.

10 * Sec. 22. AS 24.60 is amended by adding a new section to read:

U  ARTICLE 2. RESTRICTIONS O N  F O R M E R  LEGISLATORS

12 A N D  LEGISLATIVE EMPLOYEES.

13 Sec. 24.60.200. RESTRICTIONS O N  F O R M E R  LEGISLATORS A N D  LEGISLATIVE

14 EMPLOYEES, (a) A  person to whom this chapter applied may not, for a period of one year

15 after this chapter ceased to apply to the person, represent another person for compensation before

16 a court, agency, board, or commission of the state with regard to a matter in which the person

17 participated personally and substantially while this chapter applied to the person.

18 (b) A  person who violates this section may be enjoined from continuing to violate it, and

19 is subject to a civil penalty of up to $5,000.

20 * Sec. 23. AS 39.50.090(c) is amended to read:

21 (c) A  public official may not represent a client before a state agency for a fee. However,

22 this prohibition does not apply to a person to w h o m  AS 24.60 applies, to a municipal officer,

23 or to the chair [CHAIRMAN] or a member of a state commission or board except with regard

24 to representation before that commission or board; this exception from the general prohibition

25 does not apply to one whose service on the commission or board constitutes the person as a full-

26 time state employee under this title.

27 * Sec. 24. AS 24.60.060, 24.60.080(b), and 24.60.120 are repealed.

28 * Sec. 25. TRANSITIONAL PROVISIONS RELATING T O  PUBLIC M E M B E R S  OF SELECT

29 C O M M I T T E E  O N  LEGISLATIVE ETHICS. Notwithstanding AS 24.61.130(g), as amended by sec. 16

30 of this Act, one of the public members of the Select Committee on Legislative Ethics shall serve until

31 the commencement of the 1992 regular session of the Alaska State Legislature; one of the public
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1 members shall serve until the commencement of the 1993 regular session; and the remaining public

2 member shall serve until the commencement of the 1994 regular session. The length of each public

3 member s term under this section shall be determined by lot.
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- / C O M P L A IN T  D I S M I S S E D  I F  NOT P R O C E D U R A L L Y  
C O R R E C T , O R  I F  C O M P L A IN T  ON I T S  FA C E  
D O E S  N O T  A L L E G E  V IO L A T IO N  O F  E T H IC S  
LA W , O R  I F  L A C K  O F  J U R I S D I C T I O N  ( E . G .  
S T A T U T E  O F  L IM I T A T IO N S )  I S  A P P A R E N T ; 
C O M M IT T E E  M AY I S S U E  C O N F ID E N T IA L  
S T A T E M E N T , S E N T  T O  C O M P L A IN A N T  & 
S U B J E C T
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LA W ; C O M M IT T E E  MAY I S S U E  C O N F ID E N T IA L  
S T A T E M E N T  E X P L A IN IN G  D I S M I S S A L ,  S E N T  
TO  C O M P L A IN A N T  & S U B J E C T

- / I F  V IO L A T IO N  M IN O R , C O M M IT T E E  I S S U E S  
P U B L IC  O P IN IO N  F IN D IN G  P R O B A B L E  C A U SE  
& R E C O M M E N D IN G  C O R R E C T IV E  A C T IO N ;
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& S U B J E C T
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S U B J E C T  A D M IT S  
A L L E G A T IO N S  O F

S U B J E C T  D E N IE S  SO M E  O R  A L L  
A L L E G A T IO N S  O F  C H A R G E '

N O T E : I F  C O M P L A IN T  I S  A G A IN S T  L E G I S L A T IV E  E M P L O Y E E , AND E M P L O Y E E
Q U I T S ,  C O M P L A IN T  I S  D IS M IS S E D  A T  A N Y  S T A G E . I F  C O M P L A IN T  I S  
A G A IN S T  F O R M E R  L E G IS L A T O R ,  O R  I S  A G A IN S T  L E G IS L A T O R  WHO Q U IT S  
OR  W H O SE  T E R M  E X P IR E S  (A N D  I S  N O T  R E - E L E C T E D )  , C O M M IT T E E  MAY 
AT I T S  D I S C R E T IO N  D I S M I S S  C O M P L A IN T .



PUBLIC OFFICERS AND EMPLOYEES 63A Am fur 2d

§ 101. R e s tric tio n s  o n  a p p o in tm e n t o f  re la tives; n e p o tism .
Som etim es, co n s titu tio n a l p rov is ions*7 o r  statutes'* are aimed against n epo ­

tism  in d ie  appo in tm en t o f  p u b lic  n fiiccrs. l ite r p ro h ib it the appo in tm en t o f  
persons who are re la ted , w ith in  a prescribed degree, to the  a ppo in ting  o llic e r  
o r his associates in cilice,*"9 and p rov ide  checks against appo in tm en ts o f  ib is 
character, such as m aking  it a penal offense to  appo in t relatives in  v io la tion  o f  
the p ro h ib it io n ,30 o r  to  pay the salnrv o r  com pensation  o f  the appo in ted  
re la tive .31 M oreover, it  is som etim es p rov ided  that the o llic e r m aking an 
a pp o in tm en t in v io la tio n  o f  the  p ro h ib itio n  must fo rfe it bis o ffice .32 A n tin e p o ­
tism  p rov is ions are som etim es by th e ir  express term s made app licab le  to  
counties, d is tric ts , c ities, o r  o th e r  p o litica l subdiv is ions o f  the state.33 I t  is not 
perm iss ib le  under nepo tism  acts fo r  certa in  m em bers o f  a board, ac ting  
w ith o u t the concurrence  o f  a th ird  m em ber, to  a pp o in t to  office a person 
re la ted w ith in  the p ro h ib ite d  degree to such th ird  m em ber.34

§ 102. — V a lid ity .
T h e  cou rts  have gene ra lly  recogn ized o r  assumed that leg is la tion  may be 

leg itim a te ly  a im ed at d iscou rag ing , m in im iz ing , o r  e lim in a tin g  the practice o f  
nepo tism  in  the p u b lic  service, as a p ro p e r exercise o f  the po lice  pow er.35 
T hu s , challenges to  the va lid ity  o f  such laws have usually focused on the 
p a rtic u la r m anner in  w hich th e ir  ob jective  was sought to be achieved, o r  on  a 
p a rtic u la r effect. Such challenges have been pred icated upon  federal and state 
co n s titu tio na l guaranties o f  due  process.36 in c lu d in g  con ten tions tha t co n s titu ­
tiona l o r  s ta tu to ry  p rov is ions are im perm iss ib ly  vague,37 and equal p ro te c tio n ,36 
as w ell as upon o th e r g ro u nd s, in c lu d in g  o th e r state co n s titu tio na l and 
s ta tu to ry  p rov is ions ,39 the N in th  A m endm en t r ig h t to p rivacy ,’0 and the p riv i-

27. State cx rcl. McKittrick v Whittle. 333 M o  
705. 03 SW2d 100, 88 AL R 1099.

28. Barton v Alexander, 27 Idaho 286. I 18 P 
471.

29. State ex rcl. McKittrick v Whittle. 333 M o  
705. 63 SW2d 100. 88 AL R 1099.

30. Barton v Alexander, 27 Idaho 286, 148 P 
471.

31. §482.

Annotation: 11 ALR4th 826.
32. Barton v Alexander, 27 Idaho 286. 148 P 
471.

33. State ex rel. McKittrick v Whittle, 333 M o  
705, 63 SW2d 100, 88 ALR 1099.

34. Barton v Alexander, 27 Idaho 286, 148 P 
471.

35. Backman v Bateman, 1 Utah 2d 153. 263 
P2d 561.

Annotation: 11 .sl.RIth 826. 838. § 3|b|.
36. Lewis v Spencer (CAS Tex) 468 F2d 553. 

conformed to (SD l ex) 369 K Snpp 1219. ail’d 
(CAS Tex) 490 K2d 93: Rosenslock v Sraruuje 
(3d Dept) 54 App Div 2d 779. 387 NYS2d 716, 
ail’d 40 NY2d 563. 388 NYS2d 876. 357 NK2d 
347: State ex rcl. Hambv v Cumiiiiiujs, 166 
Tenn 461), 63 SW2d 515: Backman v Bateman, 
I Utah 2d 153, 263 P2d 561.

Annotation: 11 ALR4(h 826. 836 § 3.
744

37. Espinoza v Thoma ICA8 Nch) 580 F2d
346, 17 BN A  FF.P Cas 1362, 17 C C H  EPD
r 8500: Bailey v Turner, 108 K an  856, 197 P 
214: State ex rel. Roberts v Bucklev (M o) 533 
SW2d 551.

Annotation: 11 ALR4th 826. 838, § 4.
38. Espinoza v Thoma (CAS Neb) 580 F2d
346. 17 BN A FEP Cas 1362, 17 C C H  EPD
r 8500; Keckeisen v Independent School Dist. 
(CAS Minn) 509 F2d 1062, cert den 423 US 
833. 46 L Ed 2d 51. 96 S Ct 57; Bradford v 
Hammond, 179 G a  40. 175 SE 18; Winrick v 
Warren. 99 Mich App 770. 299 N W 2 d  27: 
Rnsenstock v Scaringc (3d Dept) 54 App Div 
2d 779. 387 NYS2d 716. afM 10 NY2rl 563, 
388 NYS2d 876. 357 NE2d 347; Opinion to 
House of Representatives. 80 RI 281. 96 A2d 
623.

Annotation: 11 ALR4th 826. 840 § 5.
39. French v Board of Education, 34 C a l  App 
2d 148. 128 P2d 722: Bradford v Hammond. 
179 G a  4 0 . 175 SE 18; Whateley v I.eonia Bd. 
of Education. 14 I NJ Super 476, 358 A2d 826, 
12 CCH EPD r 11029.
Annotation: 11 ALIMth 826. 843 § (i.
One court has held that if a nepotism law 

were construed so as to make an nllicial guilty 
ot a misdemeanor for acts done prior to the 
date of the enactment of the law. even though 
such acts were not crimes at the time thev were



leges .iiu l im m un ities  clause o f  the Federa l C o n s titu t io n ."
W h ile  in m ost cases, the cou rts  have uphe ld  the va lid ity  o f  laws regu la ting  

nepotism  in the pub lic  service, in v a lid ity  has been found  where the law had 
the effect o f  d e p riv in g  o f  em p lo ym e n t a person w ho had been law fu lly  
appo in ted  p r io r  to the occu rrence  o f  an a lleged nepotism  v io la tio n .'-  where 
the law was considered to he a b ill o f  a tta in d e r,43 w here it went fu r th e r  than 
was deemed reasonably necessary to  accom plish  its purpose ,44 and where it 
constitu ted  special45 o r  class le g is la tio n .48

W here a law had the e llect o f  p e n a liz in g  persons who were firs t em ployed 
p r io r  to iis enactm ent,47 o r  p r io r  to  a p p o in tm e n t o r  e lection  o f  a re la tive  
whose a p p o in tm en t was a lleged to  have trigge red  a nepo tism  v io la tio n .48 
n o tw ith s ta nd in g  that the firs t a pp o in te d  re la tive  had no co n tro l o ve r the 
v io la tio n , due process p ro b le m s have been recognized, tho u gh  some courts 
have declined o r  fa iled to h o ld  tha t such c lfec t rendered a p o licy  p ro h ib it in g  
nepotism  inva lid  o r  unen fo rceab le ,49 w h ile  in  o the r cases, the courts  have 
construed p a rticu la r nepo tism  p ro v is io ns  so as not to app ly  to  such s itua ­
tions.50

§ 103. — C o n s tru c tio n .
A  task o ften  co n fro n te d  by cou rts  has been tha t o f  id e n tify in g  the classes o f  

relatives to w h ich  a law a im ed at nepo tism  in the p u b lic  service applies. 
T yp ica lly , such an issue is p resen ted  w hen the law p ro h ib its  an o ffic ia l from  
em p loy ing  a re la tive  w ith in  a ce rta in  num erica l degree, by consangu in ity  o r 
a ffin ity , but fails to ind ica te  how  such degree is to be com puted . M any courts 
have elected to  use the so-ca lled “ c iv il- la w ”  m ethod, w hereby, in  genera l, one 
counts, b eg inn in g  w ith  one o f  the  re la tives, one degree fo r  each level o f  the 
genealogical cha rt up to the com m o n  ancestor, and then one degree fo r  each 
level dow nw ard  u n til the o th e r re la tive  is reached.51 Statutes may, o f  course,

done, (he law would be absolutely void for Annotation : 11 ALR'4th 826, 845 § 6(b).
attempting lo make an act a crime when it was
not a crime at the time the act was performed, -46. Opinion to House ol Representatives. SO
in violation of a prohibition against ex post RI 281. 96 A2d 623.

factor laws contained in both the state and AnnolaUon ; ,, A L R4 tb 826. 842 § 5(b).
federal constitution. Barton v Alexander. !27
Idaho 286, 148 I’471. 47. Backman v Bateman. 1 Utah 2d 153. 263

P2d 561
40. Keckciscn v Independent School Dist.
(CAS Minn) 509 F2d 1062. cert den 423 US Annotation : II ALR4th 826. 837 § 3(b|.
833, 46 L Ed 2d 51, 96 S Ct 57. .„ ... . _ „ ... C1 , n . /Mn,

48. Htnek v Bowtnan Public School Dist. (ND)Annotation: 11 ALR4i!i 826. 843 § 6fa). 232 N\V2d 72.

41. Opinion to House of Representatives. SO Annotation: 11 ALR4lh 826. 837 § 3(b).
RI 281. 96 A2d 623. ,9 Lewjs v Spcncer lCA5 Tex) 468 F2d 553,

Annotation: 11 ALR lilt 8'-’ 6, 845 Still)]. conformed to tSD lex) 369 F Snpp 1219. alfd
(CAS Tott) 400 F2d 93.

42. Backman v Bateman. I Utah 2d 153. 263 . . o.,,; o.i,- « .h  i
jmjj 5(jj Annotation: 11 ALR4th 82b. SJb § J[a|.
Annotation: 11 ALR4th 826, 837 § 3[b|. 50. State ex rel. Stephens v Fletchall (Mo) 412

S\V2d 423: N'ew Mexico State Bd. ol Education
43. Opinion to House of Representatives. 80 s Board of Education, 95 N M  388. 624 P2d
RI 281. 92 A2d 623. 530; Hinek v Bowman Public School Dist. (ND)
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Annotation: 11 ALR4tb 826, 843 § li|l>|. 232 N\V2d 72.

Annotation: II ALRIth 826. 853 § 10|b|.
44. Bretz v Center Line, 88 Mich App 151.
276 N\V2d 617. 51. Opinion of Justices, 291 Ala 581. 285 So

2d 87: Barton v Alexander. 27 Idaho 286. 148 Annotation: II ALR4th 826, 842 § 5|b|. P 471; Batiev v Turner, 108 Kan 856. 197 P

45. Bradford v Hammond. 179 Ga 40. 173 SE
18. Annotation: 11 ALR4th 826. 856 4 12

14
lo ta lion : 11 ALR4th 826. 856 4 12.
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§ 1 0 3 P U B L IC  O F F IC E R S  AND E M P L O Y E E S  <)3A A r n ju r  2d
specifica lly p ro v id e  lo r  co m p u la tio n  by the c iv il law  m e thod .52 U nder the  so- 
called “ ca n on " o r  “ co m m on-law ”  m ethod, w h ich  som etim es has been used, 
the com puta tion  begins w ith  the com m on ancestor, co u n tin g  one step fo r  each 
level down the genealog ica l chart u n til reaching the re la tive  who is the m ost 
rem ote  from  the co m m o n  ancestor.53 A lth o u g h  such de fin itio ns  w ou ld  te c h n i­
cally fail to  encompass as a re la tive  one ’s spouse, in  cases in  which the issue 
has arisen, the spouse has been considered a re la tive  w ith in  the nearest 
degree.54 M oreover, in te rp re ta tio n  o f  a "no -sp ou se ”  po licy  as in c lu d in g  u n ­
m arried  cohab ito rs l iv in g  in  an “ espoused re la tio n s h ip "  has been app roved .55 
A nd  where a nepo tism  law fa iled  to specify any p ro h ib ite d  degree o f  re la tio n ­
ship, the com m on-law  ru le  p e rta in in g  to recusal o f  ju ro rs ,  p ro h ib itin g  re la tio n ­
ships w ith in  the n in th  degree accord ing  to  the “ c iv il- la w ”  m ethod, has been 
a pp lied .58

It  should  be noted  tha t courts in  many cases have app lied  a nepotism  law  to  
an appo in tee  o r  em ployee  who had been firs t em p loyed  p r io r  to any a lleged 
act o f  nepotism .57 H ow ever, an em ployee may n o t be te rm ina ted  pursuant to  a 
nepotism  sta tu te  u p o n  the  e lection  o f  her fa th e r to  the local supervis ing  b oa rd  
where the terms o f  the  sta tu te  re la te  on ly  to  the in it ia l h ir in g  o f  such 
employees.58

A lth o u g h  it has been he ld  tha t an an ti-nepo tism  s ta tu te  is penal in  cha racte r 
and there fo re  to  be s tr ic tly  construed,59 this com m on-law  ru le  o f  co n s tru c tio n  
has no t been fo llo w e d  w here the an ti-nepo tism  s ta tu te  its e lf makes the ru le  
expressly inapp licab le .60

52. Where a statute provides for computation 
by the civil law method, it has been held that 
two men who lacked a common ancestor but 
who married sisters were brodiers-in-law who 
were related to each other in the second de­
gree. State ex rel. Summer v Denton (Miss) 
382 So 2d 461, 11 ALR4th813.

53. Holt v Watson, 71 Ark 87, 71 S W  262. 

Annotation: 11 ALR4th 826, 856 § 12.
54. State ex rel. Norman v Ellis, 325 M o  154, 
28 SW2d 363: State ex rel. Hoagland v School 
Dist.. 116 Mont 294. 151 P2d 168.

Annotation: 11 ALR4th 826, 859 § 13(a).
However, where a state nepotism law prohib­

ited a school board member from participating 
in contract decisions pertaining to persons to 
whom such member was related as father or 
brother, mother or sister, a court has held that 
it did not applv to spouses: reasoning from the 
rule that the expression of one thing implies 
the exclusion of another, the court rejected the 
argument that the rationale of the nepotism 
law required extension of its restrictions to the 
husband and wife relationship, remarking that 
the legislature did not so provide: the court 
said that it was not its province to legislate but 
onlv to interpret and apply the provisions of a 
law, and that where the language of such provi­
sion was clear and free from ambiguiiv, there 
was nothing to interpret or construe. Board of 
Education v Boal. 104 Ohio St 482, 135 NE 
540.

55. Espinoza v Thoma (CAS Neb) 580 F2d
346. 17 BNA FEP Cas 1362. 17 C C H  EPD
T 8500.
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Annotation : 11 ALR4th 826, 860 § 13(b).
56. Bailey v Turner, 108 Kan 856, 197 P 214. 

Annotation : 11 ALR4th 826, 856 § 12.
57. Kccktisen v Independent School Dist. 
(CAS Minn) 509 F2d 1062, cert den 423 US 
833, 46 L Ed 2d 51, 96 S Cl 57; Lewis v 
Spencer (CA5 Tex) 468 F2d 553. conformed to 
(SD Tex) 369 F Supp 1219. aird (CAS Tex) 
490 F2d 93; Corbin v Special School Dist., 250 
Ark 357, 465 SW 2d 342; Bailev v Turner, 108 
Kan 856, 197 P 214.

Annotation : 11 ALR4th 826. 850 § 10(a).
A  tenured schoolteacher was properly denied 

re-employment under a nepotism statute pro­
viding that “no local school board shall employ 
or approve the employment of any person" 
within a prohibited degree of consanguinity or 
relationship to a local school board member, 
following the election of the teacher’s father to 
the school board where the statute was not 
ambiguous, did not refer to re-emplovment as 
an exception, did not exempt tenured person­
nel from its provision and there was no evi­
dence to indicate a legislative intent that the 
legislature had meant to so restrict the applica­
tion of the statute. Board of Education v 
Bryant (App) 95 N M  620. 624 P2d 1017.

58. New Mexico State Ik), of Education v 
Board of Education. 95 N M  588. 624 P2d 530.

Annotation : 11 ALR4lh 826. 853 § 10(b).
59. Baillic v Medlcv (Fla App D3) 262 So 2d 
693. cause dismd (Fla) 279 So 2d 881.

60. State ex rel. Kurth v Grinde. 96 Monl 
608, 32 P2d 15.
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§ 104. — Effect.

C ourts have on various occasions considered  whether, where a p ub lic  o ffic ia l 
d id  no t act a lone in  a p p o in tin g  a re la tive  to  a p u b lic  pos ition  and the law d id  
n o t sp e c ifca lly  ind ica te  the effect o f  such jo in t  action, the o ffic ia l’s pa rtic ipa ­
tion  in  em p loy ing  o r  a p p o in tin g  his re la tive  was su ffic ient to be a v io la tio n  o f  
the law. Such cases have been decided bo th  w ith  respect to a p a rticu la r 
p ro v is io n  and w ith  respect to  a p a rtic u la r set o f  facts, w ith  some cases h o ld in g  
tha t the o ffic ia l's  p a rtic ip a tio n  was su ffic ien t to establish a v io la tio n ,01 and 
o th e r cases h o ld in g  it was n o t.02 In  cases in v o lv in g  the effect o f  laws p ro h ib it­
in g  nepotism , courts have d e te rm in e d  that an app o in tin g  o ffic ia l was03 o r  was 
n o t01 requ ired  to  be rem oved fro m  office, o r  was65 o r  was n o t60 burdened w ith  
o th e r sanctions. In  such cases, cou rts  have dete rm ined  tha t an appo in tee  o r 
em ployee was87 o r  was n o t08 e n tit le d  to assume o r  to be re instated to his 
pos ition , o r was09 o r  was n o t70 a llow ed  to recover com pensation. T h e  results 
reached by the courts have depended u po n  such considerations as th e ir

61. Stale ex rel. Graham v Hurley (Mo) 540 
SW2d 20; Stale ex rcl. Roberts v Buckley (Mo) 
533 SW2d 551; Stale ex rel. McKittrick v Whit­
tle. 333 M o  705, 63 SW2d 100. 38 A L R  1099; 
State v Raedcker. 158 Okla 248, 13 P2d 148.

Annotation: 11 ALR4th 826. 860. 864
§§ 14(a), 15(a).

62. State ex rel. McKittrick v Becker, 336 M o  
815, 81 S\V2d 948: State ex rcl. Kurih v 
Grinde, 96 Mont 608. 32 P2d 15; Board of 
Education v Boal. 104 Ohio St 482, 135 N E  
540; State ex rel. Hale v O'Meara (Tex Civ 
App) 74 5W2d 146.

Annotation: 11 ALR4th 826. 864. 867, 875 
§§ 14(b), 16(a), 17(a).

63. Commonwealth ex rcl. Stephens v Ste­
phenson (Ky App) 574 SW2d 328; State ex rel. 
Roberts v Bucklcv (Mo) 533 SW2d 551: White 
v Gainer. 112 W  Va 221, 164 SE 247.

Annotation: 11 ALR4th 826. 860 § 14(a).
Judge who voted for appointment of his son- 

in-law as director of county court's ambulance 
service was liable to ouster for having violated 
constitutional provision prohibiting nepotism 
even though his vote was not crucial in out­
come. State ex rel. Graham v Hurlev (Mo) 540 
SW2d 20.

64. Stale ex rel. Hale v O'Meara (Tex Civ 
App) 74 SW2d 146.

Annotation: 11 ALR4th 826. 364 § 14(b).
Where worker had been employed in public 

service as bulldozer operator long prior to his 
brother's assumption of olhce of judge, nepo­
tism law did not applv. State ex rel. Stephens v 
Flctchall (Mo) 412 SW2d 423.

65. State ex rel. Summer v Denton (Miss) 382 
So 2d 461. II ALR-lth 813; State v Raedcker. 
158 Okla 248. 13 P2d 148.

Annotation: 11 ALR-lth 826. 864 § I5(a|.
66. Ex parte Rogers. 56 Idaho 521, 57 P2d

342: State ex rel. Summer v Denton (Miss) 382 
So 2d 461, 11 ALR4th 813; Wavne Countv v 
Steele. 121 Neb 438. 237 N W  288; State v 
Raedcker, 158 Okla 248. 13 P2d 148.

Annotation : 11 ALR4th 826. 865 § 15(b).
67. Neal v Bethea. 158 Ark 403, 250 S W  336: 
State ex rel. Robinson v Keefe, 111 Fla 701, 
149 So 638; State ex rel. McKittrick v Becker. 
336 M o  815. 81 SW2d 948: State ex rel. Kurth 
v Grinde. 96 Mont 608. 32 P2d 15: Hinek v 
Bowman Public School Dist. (ND) 232 N W 2 d  
72.

Annotation: 11 ALR4th 826, 867 § 16(a).
68. Keckeisen v Independent School Dist. 
(CAS Minn) 509 F2d 1062. cert den 423 US 
833. 46 L Ed 2d 51. 96 S Ct 57: Lewis v 
Spencer (CAS Tex) 468 F2d 553. conformed to 
(SD Tex) 369 F Supp 1219. afTd (CA5 Tex) 
490 F2d 93; Corbin v Special School Dist.. 250 
Ark 357. 465 SW2d 342: French v 3oard of 
Education, 54 Cal App 2d 148. 128 P2d 722: 
Whatelev v Leoma Bd. of Education. 141 NJ 
Super 476. 358 A2d 826, 12 C C H  EPD 
r 11029; Rosenstock v Scaringe (3d Dept) 54 
App Div 2d 779. 387 NYS2d 716. atfd 40 
NY2d 563, 388 NYS2d 876. 357 NE2d 347.

Annotation : 11 ALR-lth 826. 870 § 16(b).
69. Garrison v Sumners. 24 Ala App 281, 134 
So 672; Graham Coumv v Buhl. 76 Ariz 275. 
263 P2d 537; Brewer v Howell. 227 Ark 517. 
299 SW2d 851: Board of Education v Boal. 104 
Ohio St 482. 135 NE 540: State ex rel. Hambv 
v Cummings. 166 Tenn 460, 63 SW2d 515.

Annotation: 11 ALR-lth 826. 875 § 17(a).
70. Corbin v Special School Dist.. 250 Ark 
357. 165 SW2d 342; B.uiev v Turner. 108 Kan 
856. 197 P 214; State ex rel. Hoagland v 
School Dist., lid Mont 294. 151 l‘2d 168: 
Fairies* v Cameron Countv Water Imp. Dist. 
(Tex Civ App) 25 SW2d 651.

Annotation: II AI.R lth 826. 878 5 17(b).
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d e te rm in a tio n  w h e th e r the app licab le  nepo tism  law was c o n s titu tio n a l,7' 
w h e th e r its p ro h ib ito ry  p ro v is io ns  were app licab le  to  the pa rticu la r a p p o in tin g  
o ffic ia l”  o r  appo in tee ”  o r  em ployee7' invo lved , as w e ll as w hether the c ircu m ­
stances o f  the case, in c lu d in g , fo r  exam ple, the exten t o f  p a rtic ip a tio n  o f  the 
a p p o in tin g  o ffic ia l in  the  act o f  nepo tism ,”  d id 70 o r  d id  n o t”  establish a 
v io la tio n  o f  the app licab le  nepo tism  law.

In  a num b e r o f  o th e r cases, courts have refused, when co n fro n te d  w ith  an 
a p p o in tm e n t o r  em p lo ym e n t v io la tin g  a nepo tism  law, to declare in va lid  the 
o ffic ia l acts o f  the a pp o in tee ,78 o r  to  p rec lude  an em ployee from  m a in ta in in g  a 
com m on-law  action  against his em p loye r fo r  damages fo r  personal in ju ry .79

§ 105. A p p o in tm e n ts  m ade  b e yo n d  te rm  o f  a p p o in te r ; p ro sp e c tive  a p p o in t­
m ents.

A  p u b lic  o ffice r o r  boa rd  h o ld in g  ove r u nd e r a co n s titu tio na l o r  s ta tu to ry  
p ro v is io n  em pow ering  p u b lic  o ffice rs to  h o ld , o r  d ischarge the duties o f, the 
o ffice  u n t i l a successor has been e lected and a p p o in te d  and q ua lified , may 
va lid ly  make an a p p o in tm e n t tha t w ill im m ed ia te ly  take effect, n o tw ith s ta n d in g  
tha t the a p p o in tin g  o ff ic e r o r  boa rd 's  ow n term  o f  o ffice  has e xp ire d .80 I t  has 
been he ld  o r  recogn ized tha t a p u b lic  o ffice r, o r  p u b lic  body, hav ing  a pow er 
o f  a p p o in tm en t may va lid ly  make a p rospective  a p p o in tm e n t to f il l a vacancy 
sure to occu r in  a p u b lic  o ffice  where the a p p o in tin g  o ffice r, o r  the board  as 
then constitu ted , is em pow ered  to f i l l  the vacancy when it actua lly occurs, in

71. State ex rel, Hambv 
Tenn 460, 63 SW2d 515.

Annotation : 11 ALR-lth 826, 875 § 17[aj.
A  state constitutional provision that any pub­

lic officer or employee who named or ap­
pointed to public office or employment any 
relative within fourth degree whether by blood 
or by marriage should forfeit his office was not 
impermissiblv vague. State ex rel. Roberts v 
Buckley (Mo) 533 SW2d 551.

A  citv charter provision that no two or more 
persons who were related within second degree 
of consanguinity or affinity should be employed 
within same department of city was held not to 
violate state and federal constitute nal guaran­
ties of equal protection. VVinrick v Warren, 99 
Mich App 770. 299 N W 2 d  27.

72. Ex parte Rogers, 56 Idaho 521. 57 P2d 
342.

Annotation : 11 ALR-lth 826. 865 § 15[b|.
73. Bailev v Turner, 108 Kan 856, 197 P 214: 
Pern- Township School Dist. v Martin, -13 Pa 
Co 434.

Annotation: 11 AI.R4th 826, 867, 878
§§ I6|a|, 17|b],

State antinepotism law which bv its terms 
was applicable to any "citv official or his ap­
pointee." was not applicable to town officials nr 
their appointees. Baillie v Medlev (Fla App D3) 
262 So 2d 693. cause dismd (Fla) 279 So 2d 
881.

74. State ex rel. Robinson v Keefe. Ill Fla 
701. 149 So 638: Hilbert v Conlon. 40 Pa Co 
281.
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Cummings. 166 Annotation : 11 ALR4th 826. 867 § I6(a|.
75. State ex rel. Roberts v Buckley (Mo) 533 
SW2d 551; State ex rel. McKittrick v Whittle, 
333 M o  705, 63 SU'2d 100. 88 AL R 1099.

Annotation : 11 ALR4th 826, 860, § I4[a|.
76. Keckeiscn v Independent School Dist. 
(CAS Minn) 509 F2d 1062. cert den 423 US 
833, 46 L Ed 2d 51. 96 S Ct 57; Brewer v 
Howell, 227 Ark 517, 299 SW2d 851: C o m ­
monwealth ex rel. Stephens v Stephenson (Ky 
App) 574 SW2d 328; State ox rel. Graham v 
Hurlev (Mo) 540 S\V2d 20: White v Gainer, 
112 W  Va 221, 164 SE 247.

Annotation : 11 ALR-lth 826, 860, 870
§§ 14(a). 16(b).

77. State ex rel. Stephens v Fletchall (Mo) 412 
SW2d 423; State ex rel. Kurth v Grinde, 96 
Mont 608, 32 P2d 15: Hinek v Bowman Public 
School Dist. (ND) 232 N W 2 d  72; State ex rel. 
Hale v O'Meara (Tex Civ App) 74 SW2d 146.

Annotation: 11 ALR4th 826, 864, 867
§§ 14(b), 16(a).

78. Jackson v Mavpearl Independent School 
Dist. (Tex Civ App Waco) 392 SW2d 892.

Annotation : II ALR4th 826. 879 § 18.

79. Hallctl v Stephens, 125 Okla 157, 256 P 
921.

Annotation: 11 ALR-lth 826. 879 § 18.
80. Tappv v State (Fla) 82 So 2d 161. 

Annotation: 75 ALR2d 1277. 1280 § 2(a).


