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JKlaffUa g>tate Hegtelature
SENATOR BETTYE FAHRENKAMP
CHA IRM AN , LEG ISLATIVE CO U N C IL  
CHA IRM AN , ADM IN ISTRATIVE REGULATION 

REV IEW  CO M M ITTEE  
119 N. CUSHM AN  STREET, SU ITE 201 
FAIRBANKS, ALASKA 99701 
O F F IC E  (907) <152-4882 
HOM E (907) 456-2899

S e n a t e

M E M O R A N D U M

W H IL E  IN  JUNEAU  
P.O. BOX V 

JUNTAU , ALASKA  99811 
CAP ITO L , R O O M  125 

O F F IC E  (907) 465-3534 
H O M E  (907) 780-6027

TO:

F R O M :

D A T E :

S U B J E C T :

h r e n k a m p

A l l  S e n a t o r s  

S e n a t o r  Bett^y 

A p r i l  15, l $ 9 l

C S  S B  112 ( J u d i c i a r y )
A n  A c t  r e l a t i n g  t o  a n a t o m i c a l  gifts.

B I L L  S U M M A R Y

* R e i n f o r c e s  t h a t  a n  i n d i v i d u a l ' s  d e c i s i o n  t o  d o n a t e  b o d y
o r g a n s  d o e s  n o t  r e q u i r e  t h e  c o n s e n t  o r  c o n c u r r e n c e  o f  a n y  
i n d i v i d u a l  a f t e r  t h e  d o n o r ' s  d e a t h .

* R e q u i r e s  t h a t  a r e a s o n a b l e  s e a r c h  m u s t  b e  m a d e  f o r
d o c u m e n t a t i o n  t h a t  i d e n t i f i e s  t h e  i n d i v i d u a l  a s  a d o n o r  
o r  a s  s o m e o n e  w h o  h a s  r e f u s e d  t o  m a k e  a n  a n a t o m i c a l  
g i f t .  F a i l u r e  t o  d o  s o  m a y  r e s u l t  in a d m i n i s t r a t i v e  
s a n c t i o n s .

* L a w  e n f o r c e m e n t  o r  m e d i c a l  p e r s o n n e l  a n d  h o s p i t a l s
l o c a t e d  i n  a r e a s  w h e r e  h o s p i t a l s  d o n ' t  h a v e  t h e
p r o v i s i o n s  t o  a c c e p t  a n  o r g a n  d o n a t i o n ,  a r e  e x e m p t  f r o m  

b e i n g  r e q u i r e d  t o  m a k e  a r e a s o n a b l e  s e a r c h  f o r
d o c u m e n t a t i o n .  B u t  t h e  h o s p i t a l  is r e q u i r e d  t o  m a k e  a n  

e f f o r t  t o  c o n t a c t  a d o n o r  b a n k  if t h e y  a r e  a w a r e  t h a t  t h e  
i n d i v i d u a l  is a d o n o r .

F I S C A L  I M P A C T :  Z e r o  f i s c a l  n o t e s  f r o m  H E S S  a n d  D e p t ,  o f  P u b l i c
S a f e t y .

P R E V I O U S  C O M M T T T E E  A C T I O N :
H E S S :  D O  P A S S  S t u r g u l e w s k i ,  C o t t e n  a n d  M e n a r d .
J U D I C I A R Y :  DO P A S S  H a l f o r d ,  C o l l i n s ,  A d a m s  a n d  F r a n k .

D E P A R T M E N T  P O S I T I O N :  S u p p o r t e d  b y  t h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y .

A B O U T  T H E  B I L L :

C u r r e n t l y  h o s p i t a l s  r e q u i r e  t h e  c o n s e n t  o f  t h e  n e x t  o f  k i n  b e f o r e  
a c c e p t i n g  o r g a n  d o n a t i o n .  S B  112 r e q u i r e s  t h a t  h o s p i t a l s  a n d
o r g a n  proci. a e n t  c e n t e r s  c o m p l y  w i t h  t h e  w i s h e s  o f  t h e  i n d i v i d u a l  
t o  m a k e  a g ^ i t  u p o n  t h e i r  d e a t h  a n d  n o t  r e q u i r e  t h e  c o n s e n t  o f  a n y  

o t h e r  p e r s o n .  H o s p i t a l s  t h a t  a r e  n o t  e q u i p p e d  t o  a c c e p t  a d o n a t i o n  
a r e  r e q u i r e d  t o  m a k e  a r e a s o n a b l e  e f f o r t  t o  c o n t a c t  a d o n o r  b a n k  
if t h e  i n d i v i d u a l  is a n  o r g a n  d o n o r .



Mafrtta &tate legislature

SENATOR BETTYE FAHRENKAMP
CHA IRM A N , LEG ISLATIVE CO U N C IL  
CHA IRM A N , ADM IN ISTRATIVE REGULATION 

R EV IEW  CO M M ITTEE  
119 N. CU SHM A N  STREET, SU ITE  201 
FAIRBANKS, ALASKA 99701 
O F F IC E  (907) 452-4882 
HOM E (907) 456-2899

W H IL E  IN  JUNEAU  
P.O. BOX V 

JUNEAU , ALASKA  99811 
CAP ITOL , R O O M  125 

O F F IC E  (907) 465-3834 
H O M E  (907) 780-6027

TO:

F R O M :

D A T E :

S U B J E C T :

S e n a t o r  R i c k  H a l f o r d ,  C h a i r  
S e n a t e  J u d i c i a r y  C o m m i t t e e

S e n a t o r  B e t ^ ^ ^ ^ a h r e n k a m p

M a r c h  7 , ^ L # 9 1

S e n a t e  B i l l  112
" A n  a c t  r e l a t i n g  t o  a n a t o m i c a l  g i f t s . "

A  c o n s t i t u e n t  o f  m i n e ,  u p o n  r e n e w i n g  h i s  d r i v e r ' s  l i c e n s e  t h i s  
s u m m e r ,  d e c i d e d  t o  b e c o m e  a n  o r g a n  d o n o r .  H e  w a s  t h e n  a d v i s e d  
t h a t  h o s p i t a l  p o l i c y  s t i l l  r e q u i r e d  t h e  c o n s e n t  o f  n e x t  o f  k i n  o r  
t h e y  w o u l d  n o t  a c c e p t  t h e  d o n a t i o n .

B y  a c c e p t i n g  n e x t  o f  k i n ' s  r e f u s a l  t o  h o n o r  a n  o r g a n  d o n o r ' s  
w i s h e s ,  h o s p i t a l s  a n d  o r g a n  p r o c u r e m e n t  c e n t e r s  m a y  b e  w i t h o l d i n g  
m e d i c a l  c a r e  f r o m  t r a n s p l a n t  r e c i p i e n t s .  T h i s  w o u l d  h o l d  
p a r t i c u l a r l y  t r u e  i n  t h e  i n s t a n c e  w h e r e  a r e c i p i e n t  is o n  h a n d  
a n d  t h e  n e x t  o f  k i n  c a n n o t  b e  r e a c h e d  t o  a s k  f o r  c o n s e n t .  N o  
o n e  s h o u l d  i n t e r f e r e  w i t h  a n  i n d i v i d u a l ' s  r i g h t  t o  m a k e  t h e  f i n a l  

d e c i s i o n  o n  o r g a n  d o n a t i o n .

BIJjL  S U M M A R Y :

S B  112 c l a r i f i e s  t h a t  a n  i n d i v i d u a l ' s  d e c i s i o n  n o t  r e v o k e d  b y  t h e  
d o n o r  b e f o r e  d e a t h  d o e s  n o t  r e q u i r e  t h e  c o n s e n t  o r  c o n c u r r e n c e  o f  

a n y  p e r s o n  a f t e r  t h e  d o n o r ' s  d e a t h .

S B  112 a l s o  r e q u i r e s  t h a t  a r e a s o n a b l e  s e a r c h  m u s t  b e  m a d e  f o r  
d o c u m e n t a t i o n  t h a t  i d e n t i f i e s  t h e  p e r s o n  a s  e i t h e r  a d o n o r  o r  
s o m e o n e  w h o  h a s  d e c l i n e d  t o  d o n a t e .  F a i l u r e  t o  m a k e  a r e a s o n a b l e  

s e a r c h  m a y  b e  t h e  b a s i s  f o r  a p p r o p r i a t e  s a n c t i o n s  u n d e r  
r e g u l a t i o n s  o f  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s ,  t h e  
S t a t e  M e d i c a l  B o a r d  o r  p r i v a t e  h o s p i t a l  a c c r e d i t i n g  
o r g a n i z a t i o n s .  A n y  h o s p i t a l  o r  p e r s o n  a c t i n g  in g o o d  f a i t h  o r  
a t t e m p t i n g  t o  d o  s o  in a c c o r d a n c e  w i t h  t h i s  c h a p t e r  c o u l d  n o t  b e  

h e l d  l i a b l e  f o r  a n y  d a m a g e s .

S B  112 i s  a n  a t t e m p t  t o  p u t  t h e  d e c i s i o n  a b o u t  o r g a n  d o n a t i o n  
b a c k  i n t o  t h e  d o n o r ' s  h a n d s ,  w h i l e  c l e a r l y  d e f i n i n g  t h e  
p r o t e c t i o n  a g a i n s t  l i a b i l i t y  t o  h o s p i t a l  o f f i c i a l s  a n d  p h y s i c i a n s  

w h o  a c t  o n  t h e  b a s i s  o f  s i g n e d  d o n o r  c a r d s .

S e n a t e



Page 2
February 21, 1991

A s  J o e l  S w e r d l o w  o f  t h e  A n n e n b e r g  W a s h i n g t o n  P r o g r a m  w r o t e  in 
M a t c h i n g  N e e d s .  S a v i n g  L i v e s . " B y  l e t t i n g  d o n o r s  t h e m s e l v e s  
d e c i d e ,  w e  p r o t e c t  t w o  b a s i c  v a l u e s :  F i r s t ,  w e  p r o t e c t  o u r  r i g h t

t o  d e c i d e ,  w h i c h  is a l r e a d y  g r a n t e d  b y  law. S e c o n d ,  w e  c a n  s a v e  
l i v e s :  w h e n  h e a l t h - c a r e  i n s t i t u t i o n s  a c c e p t  t h e  n e x t  o f  k i n ' s

r e f u s a l  t o  h o n o r  a n  o r g a n  d o n o r ' s  w i s h e s ,  t h e y  m a y  b e  w i t h h o l d i n g  
m e d i c a l  c a r e  f r o m  t r a n s p l a n t  c a n d i d a t e s . "

I u r g e  y o u r  e a r l y  s c h e d u l i n g  a n d  f a v o r a b l e  c o n s i d e r a t i o n  o f  t h i s  
m e a s u r e .  I w o u l d  b e  h a p p y  t o  a n s w e r  a n y  q u e s t i o n s  y o u  m a y  h a v e  
a n d  p r o v i d e  f u r t h e r  i n f o r m a t i o n  u p o n  r e q u e s t .



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
Vox Y, Juneau, Alaska WH11 Deliveries to: 2-10 Main Street

, ■■'>?) 465-3867 or •165-2450 Court Plaza, Room 500
PAX (007) 465-2029 Mail Stop 3101

M E M O R A N D U M  March 20, 1991

SUBJECT: Anatomical Gifts (CSSB 112(Judiciary))

TO: Senator Rick Halford
ATTN: Doug Baily

FROM: Terri Lauterbach
Legislative Counsel

Enclosed is a draft version of a Judiciary CS for SB 112. It is in draft form pending 
your approval of the changes I made in the language passed out by the mmittee.

I have moved the handwritten language that was added to the typed amendment to 
a different location than where it was written in. The handwritten language pertains 
to hospitals, which are covered in AS 13.50.014, so I have put the amendment in 
AS 13.50.014(c). See section 3 of the enclosed draft.

The typed amendment appears in section 5 of the enclosed draft.

Please let me know if 1 can answer further questions about this matter. Also let me 
know when you want a final CS.

TML:pl
91-194.plm

Enclosure



Official Business

TO:

FROM:

RE:

DATE:

M a s f c i  i p t a t e  l e g i s l a t u r e

A1 Adams
District L

Senator R ick H alford, C hair 
Senate  Ju d ic ia ry  C om m ittee

S enator AI A dam s

Senate B ill 112

M arch 18, 1991

WHILE IN SESSION 
P.O. Box V 

S tate Capitol 
Juneau, Alaska 99811 

(907)465-3707
O UT OF SESSION 

P.O.Box 313 
Kotzebue, Alaska 99752 

(907)442-3245
3111 C  Street 

Anchorage, Alaska 99503 
(907) 561-7622

I w ould like to propose the attached am endm ent to the HESS CS for Senate 
Bill 112. U nfortunately  I w ill be out o f town during the b ill's  hearing in 
the Senate Judiciary  C om m ittee on M arch 19, 1991.

T h is am endm ent has been d iscussed  w ith Senator F ahrenkam p 's  s ta ff  w ho 
concep tua lly  agreed w ith the inclusion  o f this language. A copy o f the 
final language has today been d istribu ted  to the sponsor for approval.

In my absence, I w ould ask that you or one o f the o ther m em bers o f the 
co m m ittee  m ove the  am endm ent. M y s ta ff  w ill be a t the m eeting  to 
respond  to inqu iries .

Thank you.
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Lautcrbach
03/15/91

OFFERED IN THE SENATE BY SENATOR ADAMS

TO: CSSB 112(HES)

Page 2, after line 13:

Insen a new bill section to read:

"* Sec. 4. AS 13.50.016 is amended by adding a new subsection to read:

(b) The requirements of this section do not apply to law enforcement or medical 

personnel who respond to the scene of an accident or emergency in an area where all hospitals 

within a reasonable distance have been exempted under AS 13.50.014(c) from the requirements 

of AS 13.50.014." , I n

D  k  tk , • • L M |  J- I " l l  ( "NRenumber the remaining bill section accordingly. M 0 /
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DILL NO: SB 112 DATE: 3/5/91

TITLE: An Act relating to CONTACT: Gayle A. Horetskl
anatomical gifts. Deputy Commissioner

465-4322
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SB 112 modifies the existing anatomical gift statute in the following 
ways:

1. Unless a gift is revoked before death by the donor, the gift becomes 
irrevocable and does not require the consent or concurrence of any 
person after the donor's death.

2. Requires hospital administrators and employees to make a reasonable 
search for a document or other information, identifying the deceased 
as a donor, or as a person who has refused to make an anatomical 
gift.

3. Requires law enforcement officers to make a "reasonable search" for a 
document of gift or other information identifying the bearer as a 
donor, or as a person who has refused to make an anatomical gift, and 
to inform hospital personnel of the intended gift.

4. The bill establishes that failure of either hospital administrators 
or police officers to make a reasonable search may subject the 
administrator or police office to "appropriate administrative 
sanctions".

The Department of Public Safety interprets the requirement that law 
enforcement personnel at the scene of a death make a "reasonable search" 
for an anatomical gift document to mean that the officer must take an 
extra moment or two to search the person of the deceased for documents 
proclaiming him or her as a donor.

The Department of Public Safety supports this bill, as it has the 
laudable goal of encouraging Alaskans to donate their organs, upon their 
death, to other persons in dire need of those organs.

The Department proposes one change in the bill. In Section 3, at page 2, 
line 13, the word "administrative" should be changed to "disciplinary", 
and a period should be placed after "sanctions", ending the sentence.
Line 14 should be omitted entirely. Disciplinary actions against State 
Troopers are taken under authority of the Department's Operating 
Procedures Manual (0PM), state personnel rules, bargaining unit 
contracts, and other applicable provisions. The Department of Public 
Safety does not have separate regulations regarding this subject.

Richard L. Burton 
Commi ssioner
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bout a year ago I read a newspaper story 
about how a 49-year-old woman in Wis­
consin had saved the life of a six-year-old 
girl in Raleigh, N .C., who was dying of 

leukemia. The girl needed a bone marrow trans­
plant and had no siblings whose antigens matched 
hers. But the woman in Wisconsin v/as a perfect 

. match—a computer search that cost pennies brought 
the two of them together.

The story made me think of my brother, Paul H. 
Swerdlow. He was full of life and love, a Ph.D. in 
nuclear physics and a board-certified radiologist— 
a man with much to give. In late 1984 he lay dying 
of leukemia.

Paul's hope for life was that either our sister or 
I would be a match. Technicians took our blood. 
We all tried to keep busy with other things while 
we waited for the results. When the telephone rang, 
however, the lab reported that neither of us matched 
Paul. Seven months later, at the age of 42, he died.

Paul lived in Boston. In just that area, according 
to medical experts, there were about 100 people 
who might have saved him. In all of America, as 
many as 25,000 people might have saved my broth­
er's life—if society had set up the necessary com­
munications system. It could have been so simple, 
but ultimately it was impossible. And, as this report 
shows, the need goes far beyond my brother's par­
ticular illness.

My brother lived in 'he world of medicine and

science; my work involves politics and public pol­
icy. "We should write vrmething together," he often 
said. "The people in your world have to better 
understand the great advances in m ine."

During the past sue months I've visited in Paul's 
world. I've interviewed hundreds of health care 
providers, read medical journals and transcripts of 
congressional hearings, and attended conventions 
of transplant specialists. Although I was sometimes 
the only nonmedical person at the meetings, few 
participants seemed surprised to see me. The trans­
plantation community knows the outside world will 
eventually pay more attention. Some expect the 
attention to come in the form of scandal, bred by 
the lack of regulation in tissue recovery and the 
huge dollar flow in the processing and distribution 
of organs and tissues. Others expect that the public 
will some day demand to know why m ore sick and 
injured people don 't benefit from transplants.

I repeatedly heard one message from p ro fes­
sionals who work long hours, receive little recog­
nition and make miracles: To accept the status quo, 
given today's capabilities, is inexcusable.

This report is dedicated to all the people who 
would have helped my brother if given the chance, 
to all who now suffer for lack of a transplant and 
to those who will make possible the happv endings 
yet to come.

JO E L  L . SW E R D L O W
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I NT RODUCT I ON

T
his report is worthy of attention for its fresh, 
comprehensive look at the issues in the crit­
ical field of hum an organ and tissue trans­
plantation, and, in particular, for > 5 em ­

phasis on improving communications within the 
field and coordination of efforts to increase organ 
and tissue availability.

The shortage of organs and tissues is often the 
factor that most severely limits physicians' ability 
to heat patients who need a transplant. The pa- 

,'tients’ life-or-death situation and the present scarc­
ity of available organs demand the most efficient 

'use of present resources and intensification of ef- 
forts to increase supply.;

We are m aking progress in increasing supply 
through such measures as state required-request 
laws for organ donation, the Uniform Anatomical 
Gift . Act and federal requirements that hospitals 

■develop written protocols for identification of po­
tential organ donors. Despite these important steps, 
however we are still unable to provide lifesaving 
organs to even a majority of individuals who need 
transplants.

Innovative means of increasing supply should be 
both encouraged and subjected to thoughtful scru­
tiny by patients, physicians and other health care 
personnel, ethicists, legal experts, hospital adm in­
istrators and those involved in organ procurement 
and distribution. Improvements in supply are likely 
to be achieved by involving all parties concerned 
with improving patient care.

M. ROY SCHWARZ, M.D. 
Assistant Executive Vice President, 
Medical Education and Science 
American Medical Association
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propose a comprehensive National Human Organ 
and Tissue Policy. The task force would both ini­
tiate and coordinate demonstration projects in the 
medical community and propose legislation. It would 
consider and recommend plans for initiatives such 
as these, built on existing institutions:
■ a comprehensive national computer-based com­
munications network to coordinate the recovery 
and allocation of donated tissues as well as organs 
under consistent, equitable ground rules,
b a continuous, intensive public education cam­
paign to promote donation and family discussion 
of donation options,
* experimentation with a statewide electronic do­
nor registry and other mechanisms that would let 
donors themselves (instead of their next of kin) 
make the final decision to donate, ;
« training and incentives for hospital personnel to 
increase the recognition of potential donors and. 
improve requests for donation,
■ streamlined systems on the local level for more 
extensive recovery of donated organs and tissues,
■ an expanded computer registry of living Am er­
icans who volunteer to donate lifesaving bone 
marrow,
■ a 24-hour database of medical literature and a 
telephone hotline to make available the latest tech­
niques and data to health care providers,
■ a coordinated system of national databases, linked 
with all tissue and organ transplantation centers 
and procurement organizations, to collect data on 
treatment, cost and outcomes for .valuation,

■ assessment of public attitudes about and the de­
sirability of expanding "presum ed-consent" laws, 
which would increase donation by declaring that 
everyone has given consent to donation unless they 
explicitly withhold it (registering their refusal with 
a national databank), and
■ a medical consensus conference on the desira­
bility of beginning kidney recovery from non-heart- 
beating donors, which would greatly increase the 
supply of the most frequently transplanted organ.

Many people still think of transplantation as a 
high-technology luxury. In fact, investing in the /  
m easures described above would save money for 
taxpayers and society as a whole, because trans­
p lan ta tio n  is often less costly th an  a lte rna tive  
treatm ents.

More importantly, the lives saved and suffering 
ended give us tens of thousands of hum an reasons 
for action.



OP T I ONS :  TO I NC R E A S E  DONAT I ON

n the Dan Smith scenario, Dan was able to 
donate because he and his wife had talked about 
donation long before his fatal accident and be­
cause hospital personnel were prepared to re­

spond to his wish. These things seem simple, but 
they are not the norm in the U nited States today. 
As long as patients are waiting for organ trans­
plants, the failure to recover a single suitable do­
nated organ is tantamount to w ithholding medical 
care. A concerted effort is needed, including any 
or all of the following policy options, before we can 
expect more people to give or receive "the gift of 
life."

FULLY IMPLEMENT THE 
"REQUIRED-REQUEST”  LAWS

In the mid- to late 1980s, public policymakers took 
what they hoped would be a m ajor step to increase 
donation: federal regulations and  "required-re- 
quest" laws in 41 states and the District of Columbia 
obbgate hospitals to ask next of kin w hether they 
wish to donate the organs and tissues of a recently 
deceased family member.33

In practice, however, state agencies make little 
effort (or have little authority) to enforce required- 
request laws, and many hospitals— including major 
transplant centers—have done nothing to imple­
ment them, according to hospital officials. Short- 
staffed hospitals frequently lack the resources to 
perform  the tim e-consum ing, dem and ing  tasks 
necessary to acquire donated tissue and organs.

The first task is for physicians to identify medi­
cally eligible donors and alert the appropriate hos­
pital personnel. This is not so likely to done as

one might expect. A recent sample of 195 phvsi- ' 
dans and nurses found that only 35 percent "cor- ’ 
rectly identified the legal and medical criteria for * 
determining" brain-death.3* The leader of one of 
the nation's m ost successful organ procurement or­
ganizations says the hospitals in his area often do 
not cab w hen they have potential donors because 
they do not properly identify them. "We sit around 
and wait far m ore than we should," he says.

Second1, a hospital or organ procurement worker 
must approach the family to request donation—a 
delicate task. W hen the health-care w orker as­
signed to request donation doesn't w ant to do it 
or doesn't know  how , says University of M innesota 
ethirist A rthur Caplan, "the consent rate is . . . 
zero."35 In som e states, furthermore, the required- 
request laws do  not apply to tissue donation and 
do nothing to encourage donation of hum an ma­
terial for m edical research.36

It is too soon to  know  how well required-request 
laws work. C aplan, their principal proponent, re­
mains optim istic that "the supply of organs and 
tissues will significantly increase once all protocols 
are in place and  people are more comfortable with 
required req u es t."37 However, evidence about the 
effects of the law s is conflicting. Tissue bank offi­
cials indicate tha t tissue donations have increased, 
perhaps by as m uch as 300 percent.3® The Eve Bank 
Association of America reports only a 4 percent 
increase in 1988.39 A recent UNOS study reveals "a 
marked up turn  riend  for the 15-month penod end­
ing in December 19S8,"*0 although some transplant 
surgeons question  this finding.

Experience indicates that donations surge in hos­
pitals where tra ined  professionals have adequate 
time to com m unicate'w ffh donof families.*1 At the



same time, reports from some localities, including 
a statewide Ohio survey, show no change in the 
donation rate after passage of required-request 
laws.43 Whatever the success of required-request 
laws, experts agTee that there is little reason to 
believe that these laws alone will produce an ad ­
equate supply.

I N C E N T I V E S  A N D  T R A I N I N G  T O  
P R O M O T E R E Q U I R E D - R E Q U E S T

Requesting donations is a difficult, labor-intensive 
task that dem ands sensitivity and special skills. Yet 
it often falls upon hospital personnel who are al­
ready overworked and underpaid. Thus, m oney ; 
for.^training and incentives is needed: public/ 
private-sector mechanisms could pay for training 
of personnel to implement required-request. Hos­
pitals could be motivated by more consistent en­
forcement of existing required-request statutes and 
by linking their accreditation or tax-exempt status 
to effective donor-recruitment efforts.

When the House of Representatives was consid­
ering transplantation legislation in 1984, then-Con- 
gressman Albert Gore predicted that the bill would 
inspire "educational and training programs in ever}’ 
hospital and medical community throughout this 
country in order to greatly increase the rate of organ 
donation."43 But no organization received the m an­
date or the money necessary to conduct such an 
effective nationwide training program. Training has 
been sporadic, and. varies significantly from hos­
pital to hospital. #  . ,-v

BUILD A CONTINUING PUBLIC 
EDUCATION CAMPAIGN

Despite extraordinary dedication of the OPOs and 
voluntary organizations, current efforts to spread 
the word about donation have been underfunded .44 
For various reasons the health comm unity has not 
yet fully enlisted the communications m edia in this 
cause as effectively as it has put out m essages about 
smoking, seat belts, drunk driving, illegal drugs 
and AIDS.

By not volunteering to donate their ow n or their 
relatives' organs and tissues, too m any people opt 
to permit avoidable suffering and death  w ithout • 
knowing they are making the choice.

Today, the maior effort to educate the donation 
decision-maker occurs immediately after the death 
of a relative, when a health-care worker sits down 
with the gneving next of kin. It is not the ideal time 
for either one. A concerted public education pro­
gram would at least lay the groundwork for such 
sensitive discussions.

Teaching people about donation w hen they are 
in a learning setting can be very effective; therefore, 
donor-aw areness program s could well be ex­
panded in schools, churches, synagogues and civic 
organizations. Other mechanisms, some already in 
use, are also appropriate—among them , public ser­
vice advertisements and dramatizations of the do­
nation theme in popular television program s.43

Other health-related campaigns have show n that 
sustained effort can change behavior, particularly 
when the message taps into preexisting public sup­
port. According to public opinion polls, transplan­
tation has such support. If campaigns are to pro­
mote complex changes in behavior, however, they 
must be continuous. Sporadic campaigns yield spo­
radic results.

The ideal campaign would encourage people to 
consider universal donation—all tissues and organs 
for medical research as well as transplantation. As 
a complement to in-depth efforts, it w ould also 
offer a 24-hour "800" H um an O rgan and Tissue 
(HOT) hotline, similar to the service the OPTN now 
operates (dial SOO-24-DONOR), that anyone could 
call to ask questions.

In-depth research on Americans' current knowl­
edge and attitudes about donation w ould help in 
fine-tuning the donor-options m essage, perhaps 
building on the familiar "Give the Gift of Life" f  
theme now employed. Surveys and anecdotal evi­
dence suggest, for instance, that m any fear that 
organ and tissue donation disfigures the body be­
fore burial and in the afterlife. (Polls show  that a 
vast majority o: the American people believes in 
an afterlife.4*) Outreach could reassure people that 
the major religions in this country encourage do­
nation and could clarify' the poorly understood  con­
cept of bram-death.

LET DONORS DECIDE FOR THEMSELVES

Federal and state laws give adults the richt to de-
ride whether to donate their tissues and  organs.
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Indeed, many people carry signed consent forms 
or lilJ in pledges on their drivers' licenses. Many 
assume that the/.r wishes will be automatically re- 
spected, but often they are wrong. Hospitals con­
tend that family values must be protected and (ear 
^negative publicity and legal challenges bv dis- 
pleased survivors. Therefore, they almost always 
let tire next of kin make the final decision, regard­
less of the wishes of the deceased.

O mLY ABOUT 5% OF ELIGIBLE 

ADULTS DONATE BLOOD. IF 

THE SAME PERCENTAGE 

DONATED TISSUE, THE 

NATION'S TISSUE NEEDS 

COULD BE MET.

By letting donors themselves decide, we protect 
two basic values: First, we protect our right to de­
cide, which is already granted by law. Second, we 
can save lives: w hen health-care institutions accept 
the next of kin's refusal to honor an organ donor's 
wishes, they may be withholding medical care from 
transplant candidates. This is particularly true in 
cases when a potential organ donor has just died, 
a recipient is at hand and the next of kin cannot 
be reached to be asked for consent.

Letting the donor decide would also clarify in the 
public mind who is making the decision and give 
donors a m easure of personal satisfaction while 
they are still living.

Various kinds of legislation could put the deci- 
sion back in donors' own hands. New laws could, 
for example, strengthen and more dearly define 
the protection against liability afforded hospital of- 
hcials and physicians who act on the basis of signed 
donor cards. States could obligate hospitals and 
OPOs to recover organs and tissues for which there 
is a donor card and a demonsrrdtcu need. States 
could also more diligently enforce existing admin­
istrative penalties or allow civil liability to be im­

posed against institutions that fail to act on the basis 
of aonor cards.

A D O N O R  R E G I S T R Y

A communications option that would help return 
the donation decision to the donor is a comput­
erized donor registry,47 which medical personnel 
would consult shortly before or alter the death of 
a person medically eligible to donate. With infor­
m ation from the  registry, personnel could act 
promptly to recover organs and tissues' dunng the 
brief period of time in which they are most useful 
for transplantation and research. For people who 
register as donors and then change their minds, 
the registry would permit easy updates.

In 1984, the Senate committee responsible for the 
National Organ Transplant Act reported its belief 
"that one im portant and appropnate new activity 
to include in the national computer registry is to 
provide a centralized list of individuals who have 
voluntarily agreed to donate organs. . . .

To avoid pitting the health care community against 
the family, donor registries (and nonelectronic al­
ternatives such as consent forms and living wills) 
could include certification that the donor had dis­
cussed the decision with family members and, as 
appropriate, that the family had endorsed the de­
cision. The registry could also bring in medical his­
tory' data vital for screening for AIDS, hepatitis and 
other infectious diseases (and helpful in locating 
particular types of diseased tissues needed for 
research).

Great Britain briefly tested in-hospital donor re­
gistries wit) som e success in the mid-1980s.40 
Twenty-one hospitals were connected in a system 
listing more than a quarter-million donation vol­
unteers. Britain is now considenng a system that 
would allow people to sign up as donors through 
a computer netw ork with terminals in every phy­
sician's office. This would have the dual advantage 
of placing the discussion of donation in the context 
of the patient-physician relationship and removing 
it from the family's time of grief.

Georgetown University bioethiast Robert Veatch 
suggests that the government could increase the 
percentage of Am encans making the donation de­
cision themselves, and encourage family discussion 
of the decision, by adding donation questions to 
income tax form s.50 For example, the forms could

IS



ask the taxpayer, "Do you wish to be an organ/ 
tissue donor? With any limitations?" If a central 
registry were created, those w ho consented would 
have their names entered.

Opponents argue that donor registries are too 
expensive and difficult to keep up to date, that 
registries cannot guarantee confidentiality,51 and 
that reliance on a registry might inadvertently con­
tradict family wishes. Furthermore, critics say, hos­
pitals might still leave the actual decision to next 
of kin, disregarding a donor registry just as they 
now ignore notations on donor drivers' licenses.

A M E D I C A L  A R G U M E N T  F O R  
L E T T I N G  D O N O R S  D E C I D E

Changing medical practice may increase the num ­
ber of cases when doctors m ust determine quickly 
whether they have consent for donation. Kidneys 
recovered as late as one hour after coronary death 
can be transplanted, if certain medical steps are 
taken.55 American transplant teams now almost al­
ways take kidneys only from brain-dead donors 
whose hearts are beating with support from ven­
tilators, but recovering from non-heart-beating do­
nors in audition would greatly increase the supply 
of kidneys—by far the m ost frequently  trans­
planted organ. By the end of the century, says 
transplant surgeon David Anaise of the State Uni­
versity of New York at Stony Brook, livers and other 
organs may also be recovered from non-heart-beat­
ing donors.

Anaise estimates this the practice would increase 
the supply of kidneys tenfold if proper medical 
procedures are followed. It is, he says, "the only 
solution to the supply problem ."53

Although the practice arouses opposition from 
parts of the medical comm unity, many surgeons 
argue that "non-heart-beating donors can be a rea­
sonable approach to help alleviate the shortage of 
kidneys."54 Animal studies and advances in drugs 
that inhibit tissue death also suggest the practice 
may be productive.55

Each year, tens of thousands of Americans med­
ically eligible to donate organs suffer coronarv death 
from some form of heart attack or traum a.5'  Use of 
a donor registry, for rapid identification of those 
patients who have already consented to donate, 
would enable hospitals to coordinate rescue squads, 
emergency room personnel and organ recovery

teams to recover the kidneys without delay.
States could adopt laws making it unnecessary 

to seek permission from next of kin before taking 
medical steps to protect the transplantabilitv of or­
gans from the deceased, thereby keeping their op­
tions open for later donation.57 (Hospitals already 
perform a number of routine nondeforming pro­
cedures on cadavers for which permission is not 
requested.5*)

EXAMINE THE DESIRABILITY OF 
EXPANDING PRESUMED-CONSENT

More than a dozen countries—including France, 
Israel and Italy—have adopted "presum ed-con- 
sent" laws, under which everyone is designated a 
donor unless they register their refusal.”  These laws 
may not have had much effect, however, because 
most physicians still seek family permission.

Th" prevailing view am ong U.S. health  care 
professionals is that presumed consent would never 
attract public support. However, given the new 
capability of computer/communications systems to 
register declinations, presum ed-consent laws may 
be consistent with our basic values.60

Such a suggestion n ~y seem startling, but limited 
presumed-consent laws are already on the books. 
Twenty-one states—double the num ber of only a 
few years ago— have such laws for corneas ob­
tained from bodies under the jurisdiction of a m ed­
ical examiner; unless the next of kin object, the 
medical examiner may remove the corneas of the 
deceased during autopsy. Seventeen states have 
similar provisions for pituitary glands.61 Various 
states also have presum ed-consent laws for u n ­
claimed bodies. These laws could be expanded to 
provide tissues for research.

Presumed consent seems to be attracting support 
within the medical community for use in areas other 
than transplantation. Medical leaders, (or example, 
are discussing mandatory autopsies and applica­
tion of presumed consent to "intubation training" 
for physicians, which does not disfigure the corpse 
and is necessary' for sound medical training.65

In Britain, furthermore, there is reportedly sub­
stantial public support for laws under which "doc­
tors [can] rem ove organs from dead people for 
transplant unless they had specifically 'opted out' 
before death ."63
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