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Re: HB 468 , An act relating to unfair trade practices by
con stru ction  contractors

Date: M arch 30, 1992

I am writing to request that you p lease schedule for hearing HB 468, 
an act relating to unfair trade practices by noncom plying contractors. 
This leg is la tion  addresses concerns both contractors and the labor 
com m unity have about unfair bidding practices o f  contractors who 
are attem pting to reduce their bids by m isc lassify in g  em p loyees as 
independent contractors. M isc la ssifica tion  a llow s the bidder to 
escape paym ent o f  FICA taxes, workers', com pensation , and 
unem ploym ent contributions and resu ltin g ly  reduce their bid.

The bill has two main provisions.

1. It provides a private cause o f  action to contractors workers, and 
unions that suffer dam ages by loss o f a bid to sue w inning bidders 
w ho reduced their bid by k n ow ingly  m isc lassify in g  em p loyees as 
independent contractors. One exception to this provision is that a 
person who brings an action against a w inning bidder may not co llect 
dam ages if  the defendant to the case estab lishes that the p la intiff 
also kn ow ingly  violated  em ploym ent law  by m isc la ss ify in g  an 
em p loyee as an independent contractor in their bid for the same 
co n tra c t.
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2. It g ives the attorney general authority to bring an action for c iv il 
penalties and in junctive re lie f against a person w ho kn ow ingly  
v io la tes the w ork ers’ com p en sation , unem ploym ent contribu tions, 
and FICA w ithhold ings by m isclassify in g  an em ployee as an 
in d ep en d en t con tractor.

W hile the State presently has the authority to address this
m isclassifica tion  in the bids it receives, many are concerned that the
State is too overburdened to d iscover every case. For exam ple, the 
IRS has recently estim ated that 38% o f  em ployers m isc lassify  
workers as contractors. Therefore, HB 468 provides this private 
cause o f action. It is sim ilar to a bill presently introduced at the
federal level to address this sam e concern.

HB 468 has the support o f  the Labor com m unity and is not opposed  
by the A ssociated  General Contractors.
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Q uestions and A nsw ers regarding H B 468, an act relating  
,to unfair trade practices by construction contractors

M arch 11, 1992

1. W h a t  is t h e  p r o b l e m  HB 468 will  r e d r e s s ?

HB 468 tries to address a grow ing problem  in A laska and in man} 
other states w here there is a high probability  contractors are 
m isc la ss ify in g  em p lo y ees  as independent contractors in order to 
escap e  paym ent o f  un em p loym ent com p en sa tion , workers' 
com pensation insurance, and socia l security taxes. The problem  is so  
pervasive that in 1990 the Internal R even u e S erv ice  estim ated that 
38% o f  all em ployers m isc lassify  em p loyees as contractors. W ith  
declin in g revenues it is nearly im p ossib le  for A laska to e ffec t iv e ly  
m onitor em p loyee  m isc lassifica tion . In turn, HB 468 provides an 
additional so lu tion  to this problem  by a llow in g  industry participants 
to bring a private cause o f  action and p olice  m isclassification  by 
their peers.

2. H ow  does  H B 468  a d d r e s s  the  p r o b l e m ?

H B 468 provides a private cause o f action to contractors, workers, or 
unions that suffers dam ages by loss o f a bid. In their action the 
person w ho suffers dam ages must show  that the w inning bidder 
kn ow in g ly  m isc la ss ifed  em p lo y ees  as independent contractors. If 
they m eet this burden, the p laintiff m ay co llec t dam ages for the loss  
they suffered and may enjoin award o f the bid to the bidder in
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violation  o f these statutes. The p la in tiff m ay not succeed in this
action if. in their bid, they also know ingly m isclassified  em p loyees as
in d ep en d en t con tractors.

HB 468 also g ives the attorney general authority to bring an action  
for penalties and for injunctive re lie f against a person w ho  
kn ow ingly  v io la tes the em p loyee  provisions addressed in this b ill.

3. W b a t  ty p e s  o f  c o n s t r u c t i o n  c o n t r a c t s  does  th i s  a d d r e s s ?

HB 468 w ould  prim arily affect public sector construction projects. 
This leg isla tion  applies to all construction contracts that w ere let out 
for com petitive bid. For this reason the act would apply to projects 
put out for bid by the state, its politica l subdivisions, and public 
corporations, including the A laska Railroad. If a construction project 
in the private sector was let out for com petitive bid the leg isla tion  
w ould co n ce iv a b ly  apply.

4. Is  t h e r e  s i m i l a r  leg is la t io n  in o t h e r  s ta te s?

C onnecticut and Oregon have both enacted leg islation  sim ilar to HB  
468 . Illin o is and California are addressing sim ilar leg isla tion  at this
tim e. In addition, there is a bill in the United States Congress to
provide for a private cause o f  action on federal construction projects.

The real im petus for this leg isla tion  in other states is parallel to the 
reason for this leg isla tion  in A laska. The number o f contractors 
fa iling  to secure workers' com pensation , fa iling  to make 
unem ploym ent contributions, and fa iling  to pay social security taxes  
is too great, and in the face a grave fisca l constraints, the states do  
not have the budget to address this problem  on their ow n. For 
exam ple, C onnecticut, the first state to enact legislation  on this issu e, 
did so in large part because they lacked the state funds to m onitor  
com pliance on their ow n.

Here in A laska the fisca l constraints are identical. Just as one 
exam ple, in FY 92 the Workers' Com pensation D ivision  laid o ff the 
one investigator they had w ho pursued com panies that failed to 
obtain workers' com pensation coverage. W hile the W ages and 
Hours D ivision  o f the Department o f Labor has taken on som e of 
these respon sib ilities, the am ount o f effort they can expend on this 
issu e is m inim al at best.



B E L L  N O :  House Bill No. 468 D A T E : March 2, 1992

T IT L E : "An Act relating to unfair trade C O N T A C T : Arbe Williams
practices by construction contractors.’ 465-2700

House Bill No. 468 provides that a person who suffers damages as a result of a competitive bid 
for a construction contract losing to a bid of a person who knowingly violates an employee 
provision by treating an employee as an independent contractor may bring action for damages or 
injunctive relief against the person who was awarded the contract. An employee provision as 
used in this subsection provides for an employer’s obligation to pay unemployment insurance 
contributions, an employer’s liability for workers’ compensation payments to employees or an 
employer’s obligations under the Federal Insurance Contributions Act.

The bill also provides that the attorney general may bring action in superior court against a person 
who knowingly violates an employee provision and provides for specific penalties in addition to 
any other penalty allowed by law.

House Bill No." 468 establishes a civil liability against a contractor or subcontractor who 
knowingly violates an employee’s right to unemployment compensation, workers’ compensation 
coverage or provisions of the Federal Insurance Contributions Act.

The Department of Labor supports this legislation.

APPROVED:

C. WN^ahien, Commissioner
Department of Labor
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