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FISCAL NOTE
STATE OF ALASKA Bill No. HB 4 4

1991 LEGISLATIVE SESSION

R ev is io n  D a te  
T itle :

__________________________________ D e p a r tm e n t A ffec ted :
A n  A c t re la tin g  to d om e s t ic  v io le n c e  B R U :

_______________________________ C o m p o n e n t s :

A la s k a  C o u r t  S y s tem
Tria l C o u r t s

S p o n s o r : U lm e r , P a rn e l l , B . D r vis
R e q u e s t o r :____ U lm e r______________ C O M P O N E N T  S E R IA L  N O ,

E X P E N D I T U R E S / R E V E N U E S : (T h o u s a n d s  o f D o lla r s )
O P E R A T IN G

P E R S O N A L  S E R V I C E S
T R A V E L
C O N T R A C T U A L
S U P P L I E S
E Q U IP M E N T
L A N D  & S T R U C T U R E S
G R A N T S  &  C L A IM S
T O T A L  O P E R A T IN G

C A P IT A L

R E V E N U E

F U N D IN G : (T h o u s a n d s  o f D o lla r s )
G E N E R A L  F U N D S
F E D E R A L  F U N D S
O T H E R

T O T A L

P O S IT IO N S :

P A R T -T IM E
T E M P O R A R Y

E s t im a te  o f  c u r re n t y e a r im pact:

A N A L Y S I S : (A tta ch  a  s e p a r a t e  p a g e  if n e c e s s a ry )

N o  fisca l im pa c t .

P r e p a r e d  by : C .  S . C h r is t e n s e n  III, S ta f f C o u n s e l P h o n e : 2 6 4 - 8 2 2 8
D iv is ion : A la s k a  C o u r t  S y s te m ___________________ '______________________ D a te : 02/04/91

A p p r o v e d  by : A r thu r H . S n o w d e n , II, A dm in is tra tiv e  D ire c to r  —
A g e n c y : A la s k a  C o u r t  S y s te m  /  D a t e : 02/04/91 '

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
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F IS C A L  NO TE

R ev is ion  D a t e : ______________

S T A T E  OF A LA S K A

1091 L E G IS L A T IV E  SESSION

BILL NO. 1!B uu

Title : "•'n *̂ c t  r e l a t i n g  t o  d o t r .e s t i c
________ v i o l e n c e . " _____________________

S p o n s o r : T ten . U lm e r . P n r n e l l  ,B  . P a v i s

R e q u e s to r : H ESS

D e p a r tm e n t A ffe c te d :
B R U : P u b l i c  D e f e n d e r  A c e n c "

D e p a r t m e n t  o f  A d m i n i s t r a t i o n

C o m p o n e n t :

C O M P O N E N T  S E R I A L  N O .

E xp en d itu re s/ R ev en u e s : (T h o u s a n d s  of D o lla rs )

O P E R A T IN G FY  92 FY  9 3 F Y  9 4 F Y  9 5 F Y  9 6 F Y  9 7

P E R S O N A L  S E R V I C E S - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -  1

T R A V E L 1
C O N T R A C T U A L 1
S U P P L I E S
E Q U IP M E N T
L A N D  & S T R U C T U R E S
G R A N T S . C L A IM S
M I S C E L L A N E O U S
T O T A L  O P E R A T I N G - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

C A P IT A L - 0 - - 0 - - 0 - - 9 - - 0 - - 0 -

R E V E N U E - 0 - - u - - 0 - - 0 - - 0 - - 0 -

F U N D IN G : (T h o u s a n d s  of D o lla rs )

G E N E R A L  F U N D - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

F E D E R A L  F U N D S

O T H E R
T O T A L - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -  |

P O S IT I O N S :

F U L L -T IM E - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

P A R T -T IM E
T E M P O R A R Y - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

E s t im a te  of cu r re n t y ea r im pa c t : N o n e

"  (L. • -f_^*IIL 'A- J

J o h n  S a l e m i ,  P u b l i c  D e f e n d e rP re p a re d  B y :
D iv is ion : P u b l i c  D e f e n d e r  A g e n c v

P h o n e : 2 7 9 - 7 5 4 1

A p p rov e d  by C o m m is s io n e r :
A g e n c y : D e p a r t m e n t  o f  A d m i n i s t r a t i o n

 ______________________  D a le : - 3 -/ 6  ) 9  \

l l i l l e  t t  K e l l e r  ^

D a te :

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB. & Impacted Agency(ies).
1 1



iX i 4 • V> 4. J-i

S T A T E  OF A lA o K A

1991 L E G IS L A T IV E  SESSION

B IL L  N O . HB 4 4

D e p a r tm en t A ffe c te d : A d m i n i s t r a t i o nR ev is io n  D a t e : _________________________
T itle : "An A c t  r e l a t i n g  to d o m e s t i c  B R U : O f f i c e  o f  P u b l i c  A d v o c a c y

v i o l e n c e .  "______________________________C o m p o n e n t : O f f i c e  o f  P u b l i c  A d v o c a c y

S p o n s o r : U l m e r ,  P a r n e l l ,  3. D a v i s

R e q u e s t o r : H o u s e  J u d i c i a r y C O M P O N E N T  S E R I A L  N O .

E x p e n d itu re s/ R ev en u e s : (T h o u s a n d s  of D o lla rs )

O P E R A T I N G FY  92 F Y  9 3 FY  9 4 F Y  9 5 F Y  9 6 F Y  9 7

P E R S O N A L  S E R V I C E S 0 0 0 0 0 0
T R A V E L 0 0 0 0 0 0
C O N T R A C T U A L 0 0 0 0 0 0
S U P P L I E S o 0 0 0 0 0
E Q U IP M E N T 0 0 0 0 0 0

L A N D  & S T R U C T U R E S o n 0 0 0 0
G R A N T S . C L A IM S 0 0 0 0 0 0

M I S C E L L A N E O U S 0 0 0 0 0 0

T O T A L  O P E R A T I N G 0 0 0 0 0 0

C A P I T A L 0 0 0 0 0 0

R E V E N U E  0 0 0 0 0 0

F U N D IN G : (T h o u s a n d s  of D o lla rs ) f

G E N E R A L  F U N D 0 0 0 0 0 o  1

F E D E R A L  F U N D S 0 0 0 0 0 0 ?

O T H E R 0 0 0 0 0 0 I

T O T A L 0 0 0 0 0 0

P O S I T I O N S : '-p

F U L L -T IM E 0 0 0 0 0 o  1

P A R T -T IM E 0 0 0 0 0 o  1
T E M P O R A R Y 0 0 0 n n 0 1

E s t im a te  o f c u r re n t y ea r im pac t: H o n e

A N A L Y S I S : (A tta ch  a se p a ra te  p a g e  if n e c e s s a ry .) S e e  A t t a c h e d

j
P re p a r e d  By : 
D iv is ion :

nt M c G e e ,  P u b l i c  A d v o c a te 

O f f i c e  o f  P u b l i c  A d v o c a c v

P h o n e : 
D a t

2 7 4 - 1 6 8 4

A p p ro v e d  by C o m m is s io n e r :
A g e n c y : D e p a r t m e n t  o f  A d m i n i s t r a t i o n

M i l l e t t  K e l l e r

d m i n i  s t r a t i  on__________ I _________'  D a te :

1 /5 /Q.L
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CONTINUATION of FISCAL S.OTE ANALYSIS

F o r  B i l l/ R e s o l u t i o n  N o .  lIB  ______

I t  is u n l i k e l y  t h a t  t h e  n u m b e r  o f  n e w  c a s e s  g e n e r a t e d  u n d e r  t h e  

p r o v i s i o n s  of t h i s  b i l l  w i l l  h a v e  a s i g n i f i c a n t  i m p a c t  o n  t h e  
O f f i c e  o f  P u b l i c  A d v o c a c y  c i v i l  a n d  c r i m i n a l  c a s e l o a d .
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FISCAL NOTEs  r

Revision Date: ______________________________ Department Affected:  Public Safety
Title: An act relating to domestic BRU: Alaska State_Trooners________
_________ violence Component: Detachments_____________
Sponsor: Rep. Ulmer______________________

Requestor: ... H, HESS------------------------ COMPONENT SERIAL NO. 7 1  9

-  STATE OF ALASKA ^ B ILL  NO. HB 44_______
1991 LEGISLATIVE SESSION

EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -0- -0-

REVENUE -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER/PROG RCPT

TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year Impact None

ANALYSIS: (Attach a separate page if necessary)

No fiscal Impact anticipated.

Prepared by: Gavle A. Ho-etski___________________________  Phone: 465-4322_____________
Division: Commissioner's. Office   Date: 2/6/91_________________

Approved by Commissioner: ^ l ^ x ^ l ^ R l r h a r d  L. Burton_____________

Agency: Department of Public Safety________________________________ Date: 2/6/91___________

D is t r ib u t io n  (by p r e p a r e r ) : L e g is la t iv e  F inance , L e g is la t iv e  S pon so r , R eq u es to r , 0M8, & Impacted A g e n c y ( ie s ) .

Rev 10/90 Page 1 o f  L_



STAIE OF ALASKA {
1991 LEGISLATIVE SESSION BILL NO. H.B. 44

Hevision D a te : ____________________________ D epa rtm en t A ffec ted : C o r re c t io n s
Title: "An Act r e l a t i n g  to  dom est ic  B R U : _____________________________

__________v i o l e n c e . " _______________________ C o m p o n e n t:__________________________
S p o n s o r : Rep, Fran Ulmer_______________ _____ _______________________
R eq u e s to r : ______________________________ . C O M P O N E N T  S E R IA L  N O . ____

Exp en d itu re s/ R ev en u e s : (T h o u s a n d s  of D o lla rs)

O P E R A T IN G F Y  92 FY  9 3 FY  9 4 F Y  9 5 FY  96 F Y  9 7

P E R S O N A L  S E R V I C E S

T R A V E L
C O N T R A C T U A L
S U P P L I E S *

E Q U IP M E N T
L A N D  & S T R U C T U R E S
G R A N T S , C L A IM S
M IS C E L L A N E O U S
T O T A L  O P E R A T IN G - 0 - - 0 - - 0 - - 0 - - 0 - .  - o -

C A P IT A L - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

[ R E V E N U E - 0 - - 0 - - 0 - - 0 - I . - P -  .  . ...........= 0-

F U N D IN G : (T h o u s a n d s  o f D o lla rs )

G E N E R A L  F U N D

F E D E R A L  F U N D S

O T H E R

T O T A L - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

P O S I T I O N S :

F U L L -T IM E

P A R T -T IM E
T E M P O R A R Y -

E s t im a te  o f c u rren t yea r im pa c t :________________

A N A L Y S I S : (A tta ch a se p a ra te  p a g e  if n ece ssa ry .)

Tern S u t to n ,  D i r e c t o rP re p a re d  By 
D iv is ion : A d m in is t r a t iv e  S e rv ic e s

P h o n e : 
D a te : .

465-3376
02-05-91

A p p rov e d  by C om m is s io n e r : ----------------------
Agency: Department o f  C o r re c t io n s Da te : 02-05-91

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Page _ i— . °*



A la s k a  S ta te  L e g is la tu r e
I lo rs iv O i r .v n v i.s

R e p r e s e n t a t i v e  F r a n  U l m e r

M E M O R A N D U M  
M a y  14, 1 9 9 1

F r o m :

To:

v-1

S u b j e c t : H B  44

T h e r e  a r e  s e v e r a l  s t a t u t e s  w h i c h ,  d e p e n d i n g  u p o n  t h e  c i r c u m s t a n c e s ,  
w o u l d  b e  a p p l i c a b l e  i f  a p e r s o n  s u p p l i e s  f a l s e  i n f o r m a t i o n  i n  
p e t i t i o n i n g  f o r  a d o m e s t i c  v i o l e n c e  r e s t r a i n i n g  o r d e r .  T h e y  are:

1. T h e  p e t i t i o n  f o r  a d o m e s t i c  v i o l e n c e  r e s t r a i n i n g  o r d e r  i s  m a d e  
u n d e r  o a t h ,  w h i c h  m e a n s  t h a t  a p e r s o n  f a l s e l y  a p p l y i n g  c o u l d  b e  
c h a r g e d  w i t h  p e r j u r y  f o r  c o m p l e t i n g  t h e  w r i t t e n  p e t i t i o n ,  a s  w e l l  
a s  f o r  p r e s e n t i n g  t h e  e v i d e n c e  . P e r j u r y  i s  a C l a s s  B F e l o n  u n d e r
1 1 . 5 6 . 2 0 0 .

2. U n s w o r n  F a l s i f i c a t i o n  u n d e r  1 1 . 5 6 . 2 1 0  i s  a C l a s s  A  
m i s d e m e a n o r .

3. M a k i n g  a F a l s e  R e p o r t  t o  a P e a c e  O f f i c e r  i s  1 1 . 5 6 . 8 0 0 .

T h a n k s  f o r  y o u r  a s s i s t e n c e  w i t h  H B  44.

A t t a c h m e n t

Disirici 4B — Juneau 
P.O. BoxY • Juneau. Alaska 99811-3100 • (no?) 465-4947

Recycled Paper



A la s k a  S ta te  L e g is la tu r e
» • • O P  n  E E : t E.

R e p r e s e n t a t i v e  F r a n  U l m e r

M E M O R A N D U M  
M A Y  2, 1 9 9 1

T O :  S e n a t o r  R i c k
S e n a t e

F R O M :  R e p r e s e n t a t i v e

S U B J E C T :  S e n a t e  C S  f o r  CS f o r  H o u s e  B i l l  No. 44 ( S t a t e
A f f a i r s )

T h i s  i s  t o  r e q u e s t  t h a t  y o u  s c h e d u l e  H B  44 f o r  h e a r i n g  a t  t h e  
e a r l i e s t  p o s s i b l e  t i m e .  D o m e s t i c  v i o l e n c e  i s  e p i d e m i c  n a t i o n a l l y .  
I n  A l a s k a ,  m o r e  t h a n  1 9 , 0 0 0  w o m e n  a r e  v i c t i m s  o f  d o m e s t i c  v i o l e n c e  
a n n u a l l y .  H B  44 is a n  i m p o r t a n t  b i l l  w h i c h  r e v i s e s  e x i s t i n g  l a w s  
t o  i m p r o v e  p r o t e c t i o n  o f  t h e  v i c t i m s  o f  d o m e s t i c  v i o l e n c e .

P r o v i s i o n s :

1. U n d e r  c u r r e n t  l a w  r e g a r d i n g  h a r a s s m e n t ,  t h e  c r i m e  o f  h a r a s s m e n t  
i s  c o m m i t t e d  i f  a p e r s o n ,  w i t h  i n t e n t  t o  h a r a s s  o r  a n n o y ,  v i o l a t e s  
t h e  c o n d i t i o n s  o f  a d o m e s t i c  v i o l e n c e  r e s t r a i n i n g  o r d e r  b y  
c o m m u n i c a t i n g  w i t h  t h e  p e t i t i o n e r .  H B  44 m o v e s  t h a t  p r o v i s i o n  t o  
a n e w  s e c t i o n ,  e n t i t l e d  V i o l a t i n g  a  D o m e s t i c  V i o l e n c e  R e s t r a i n i n g  
O r d e r ,  a n d  s e t s  o u t  t h e  c i r c u m s t a n c e s  w h e n  t h e  c r i m e  i s  c o m m i t t e d .  
I t  e s t a b l i s h e s  t h e  o f f e n s e  a s  a C l a s s  A  m i s d e m e a n o r .  I t  r e m o v e s  
t h e  n e c e s s i t y  f o r  a l a w  e n f o r c e m e n t  o f f i c e r  o r  p r o s e c u t o r  t o  p r o v e  
t h a t  o n e  i n t e n d e d  t o  h a r a s s  a n o t h e r ,  b y  s t a t i n g  t h a t  t h e  c r i m e  is 
c o m m i t t e d  i f  a p e r s o n  k n o w i n g l y  v i o l a t e s  a p r o v i s i o n  o f  a d o m e s t i c  
v i o l e n c e  r e s t r a i n i n g  o r d e r .

2. C u r r e n t l y ,  t h e  l a w  p r o v i d e s  t h a t  a c o u r t ,  in d e t e r m i n i n g  t h e  
c o n d i t i o n s  o f  a  d o m e s t i c  v i o l e n c e  r e s t r a i n i n g  o r d e r ,  s h a l l  

c o n s i d e r ,  a m o n g  o t h e r  t h i n g s ,  o r d e r i n g  t h e  d e f e n d a n t  t o  p a r t i c i p a t e  
i n  p e r s o n a l  o r  f a m i l y  c o u n s e l i n g .  H B  44 p r o v i d e s  t h a t  i f  t h e  c o u r t  

d i r e c t s  p e r s o n a l  c o u n s e l i n g ,  t h e  c o u n s e l i n g  m u s t  p r o p o s e  

a l t e r n a t i v e s  t o  a g g r e s s i o n  i f  t h a t  t y p e  o f  c o u n s e l i n g  i s  a v a i l a b l e .  
I t  a l s o  p r o v i d e s  t h a t  a c o u r t  s h a l l  n o t  d i r e c t  f a m i l y  c o u n s e l i n g ,  
u n l e s s  i t  m a k e s  a f i n d i n g  t h a t  t h e  f a m i l y  c o u n s e l i n g  w i l l  n o t  
r e s u l t  i n  f u r t h e r  d o m e s t i c  v i o l e n c e .  T h i s  i s  a n  i m p o r t a n t  
p r o v i s i o n ,  a s  i t  h a s  b e e n  r e p o r t e d  m a n y  t i m e s  t h a t  f a m i l y  
c o u n s e l i n g  s e s s i o n s  a r e  o f t e n  f o l l o w e d  b y  e p i s o d e s  o f  v i o l e n c e .

Disirici 413 — Juneau  
I I d  Box V * Juneau, A laska 99811-3100 • (907)465-4947

Recycled Paper.



3. C u r r e n t  l a w  d o e s  n o t  i n c l u d e  p e r s o n s  i n v o l v e d  in a c o u r t s h i p ,  
e n g a g e m e n t  o r  d a t i n g  r e l a t i o n s h i p  i n  t h e  l i s t  o f  p a r t i e s  e l i g i b l e  
t o  o b t a i n  d o m e s t i c  v i o l e n c e  r e s t r a i n i n g  o r d e r s .  T h i s  l e a v e s  s o m e  
v i c t i m s ,  s p e c i f i c a l l y  t e e n a g e r s  w h o  s t i l l  l i v e  w i t h  t h e i r  p a r e n t s ,  
w i t h o u t  r e c o u r s e .  H B  44 a d d s  c o u r t s h i p ,  e n g a g e m e n t  a n d  d a t i n g  
r e l a t i o n s h i p s  t o  t h e  l i s t .

4. H B  44 e s t a b l i s h e s  t h a t  a s e n t e n c i n g  c o u r t  m a y  m i t i g a t e  a 
p r e s u m p t i v e  t e r m  i n  a s s a u l t ,  a t t e m p t e d  a s s a u l t ,  h o m i c i d e  o r  
a t t e m p t e d  h o m i c i d e  c a s e s  w h e n  t h e  d e f e n d a n t  w a s  a c t i n g  i n  r e s p o n s e  
t o  d o m e s t i c  v i o l e n c e  a g a i n s t  t h e  d e f e n d a n t .

5. T h i s  b i l l  c l a r i f i e s  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  t h e  c o u r t  
m a y  i s s u e  a d o m e s t i c  v i o l e n c e  r e s t r a i n i n g  o r d e r  w h i c h  r e s t r a i n s  
b o t h  t h e  p e t i t i o n e r  a n d  t h e  r e s p o n d e n t  f r o m  c o m m u n i c a t i n g .  T h e  
c o u r t  m u s t  m a k e  a f i n d i n g  o f  m u t u a l  v i o l e n c e  o r  f i n d  t h a t  t h e r e  is 
o t h e r  g o o d  c a u s e  b a s e d  o n  e x t r a o r d i n a r y  c i r c u m s t a n c e s  o f  t h e  c a s e .

T h a n k  y o u  f o r  p r o m p t  s c h e d u l i n g  o f  t h i s  b i l l .
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S e n a t e  C S  f o r  C S ^ f o r  H o u s e  B i l l  No. 44 ( S t a t e  

A f f a i r s )  " A n  A c t  r e l a t i n g  t o  d o m e s t i c  v i o l e n c e . "

H B  44 i s  p e n d i n g  s c h e d u l i n g  f o r  a h e a r i n g  b e f o r e  t h e  S e n a t e  
J u d i c i a r y  C o m m i t t e e .  I b e l i e v e  t h a t  t h i s  b i l l  n e e d s  t o  b e c o m e  l a w  
a s  q u i c k l y  a s  p o s s i b l e ,  a s  t h e r e  a r e  g r o w i n g  n u m b e r s  o f  v i c t i m s  in 
n e e d  o f  t h e  p r o t e c t i o n s  it p r o v i d e s .  T h e r e  is n o t  m u c h  t i m e  
r e m a i n i n g  i n  t h e  s e s s i o n ,  a n d  I a s k  y o u r  a s s i s t a n c e  t h r o u g h  
i m m e d i a t e  s c h e d u l i n g  o f  H B  44 f o r  a h e a r i n g .

I f  I c a n  p r o v i d e  f u r t h e r  i n f o r m a t i o n  o r  b a c k - u p ,  p l e a s e  l e t  m e  
k n o w .  T h a n k  y o u  i n  a d v a n c e  f o r  y o u r  a t t e n t i o n  t o  t h i s  m a t t e r .
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TITLE: An A c t  r e l a t i n g  t o  d o m e s t i c  CONTACT: B a r b a r a  M t k l o s
v i o l e n c e .  E x e c u t i v e  D i r e c t o r

  C o u n c i l  o n  D o m e s t i c  V i o l e n c e
a n d  S e x u a l  A s s a u l t

The Council on Domestic Violence and Sexual Assault supports HB 44. 
This legislation contains numerous sections that will promote the 
protection of victims of domestic violence. As more is learned about 
the dynamics of domestic violence, it becomes apparent that revisions 
must be made-to existing laws. This legislation addresses many of 
the changes in legislation the Council, has identified as important.

A l a s k a  c o n t i n u e s  to m a i n t a i n  high rates of domestic violence. 
According to_ a study conducted by the University of Alaska, 26% of 

the women in Alaska have been victims of domestic violence in their 
lives. Recently in Anchorage, an apparent domestic violence murder-
s u i c i d e  was committed. Tragedies such as this point out how
i m p o r t a n t  it is that changes in legislation to further protect 
victims are identified and made.

  ) C b ' l U & A
Andy^Klamser, Chair 

i Council on nomesrtio ViolCouncil on Domestic Violence 
and Sexual Assault

- 1
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A p r i l  25, 1991

S e n a t o r  R i c k  H a l f o r d  
R o o m  103, C a p i t o l  
P.O. B o x  V
J u n e a u ,  A l a s k a  99811

Re: H o u s e  B i l l  No. 4 4

D e a r  S e n a t o r  H a l f o r d :

A  c o p y  o f  H o u s e  B i l l  No. 44 w a s  g i v e n  t o  m e  b y  G i g i  
P i l c h e r  of t h e  W I S H  o r g a n i z a t i o n  h e r e  in K e t c h i k a n .  W h e n  I 
i n i t i a l l y  r e v i e w e d  t h e  B i l l  I d i d  ;.ot h a v e  a n y t h i n g  in t h e  
w a y  of c o m m e n t s  f o r  G i g i ,  b u t  I h a v e  r e v i e w e d  t h e  B i l l  
f u r t h e r ,  a n d  I d o  h a v e  a c o u p l e  of c o m m e n t s  t h a t  I w a n t e d  t o  
p a s s  o n  t o  you. M y  f i r s t  c o m m e n t  r e l a t e s  t o  S e c t i o n  4 w h i c h  
p r o v i d e s  f o r  a m i n i m u m  t e r m  of i m p r i s o n m e n t  of 20 d a y s ,  a n d  
t h e n  g o e s  o n  t o  p r o v i d e  t h a t  t h e  c o u r t  s h a l l  i m p o s e  a m i n i m u m  
s e n t e n c e  of i m p r i s o n m e n t  of n o t  l e s s  t h a n  72 c o n s e c u t i v e  
h o u r s .  T h a t  is c o n t r a d i c t o r y  l a n g u a g e ,  a n d  g i v e s  j u d g e s  a 
l o t  of t r o u b l e .  I a m  g e n e r a l l y  o p p o s e d  t o  m a n d a t o r y  m i n i m u m  
s e n t e n c e s  in m i s d e m e a n o r  c a s e s  b e c a u s e  o u r  l i m i t e d  jail 
c a p a c i t y  is a l r e a d y  t a x e d  t o  t h e  m a x i m u m .  H o w e v e r ,  I t h i n k  
w e  s h o u l d  b e  a b l e  to e x p e c t  m a n d a t o r y  m i n i m u m  s e n t e n c e s  t h a t  

a r e  c o n s i s t e n t  if w e ’re g o i n g  t o  h a v e  t h e m  at a l l .  I d o  n o t  
w i s h  t o  e x p r e s s  a n y  o p i n i o n  a s  t o  w h e t h e r  72 c o n s e c u t i v e  
h o u r s  is a n  a p p r o p r i a t e  m i n i m u m  s e n t e n c e  as o p p o s e d  t o  a 
m i n i m u m  of 20 d a y s ,  b u t  I w o u l d  r e s p e c t f u l l y  a s k  t h a t  t h e  
l e g i s l a t u r e  p i c k  o n e  o r  t h e  o t h e r .

A t  a F i r s t  D i s t r i c t  M a g i s t r a t e s  T r a i n i n g  C o n f e r e n c e  in 
S i t k a  I w a s  t o l d  t h a t  t h i s  B i l l  h a d  b e e n  a m e n d e d  t o  i n c l u d e  
p r o v i s i o n s  p r o h i b i t i n g  r e c i p r o c a l  r e s t r a i n i n g  o r d e r s  in 
D o m e s t i c  V i o l e n c e  c a s e s .  O n e  of t h e  j u s t i f i c a t i o n s  f o r  t h a t  
p o s i t i o n  w a s  t h a t  t h e  N a t i o n a l  C o u n c i l  of J u v e n i l e  a n d  F a m i l y  
C o u r t  J u d g e s  s u p p o r t s  it. T h e  o t h e r  j u s t i f i c a t i o n  t h a t  I w a s



S e n a t o r  R i c k  H a l f o r d  
Re: H o u s e  Bi l l  No. 44
A p r i L  25, 1991

P a g e  2

g i v e n  for it w a s  t h a t  a n u m b e r  o f  c r i s i s  i n t e r v e n t i o n  c e n t e r s  
in t h e  S t a t e  of A l a s k a  a n d  w o m e n ' s  g r o u p s  s u p p o r t e d  t h a t  
p o s i t i o n .  W e l l ,  I c a n n o t  s p e a k  for t h e  w o m e n ' s  g r o u p s  a n d  
c r i s i s  c e n t e r s  s u c h  a s  W I S H  in K e t c h i k a n ,  I c a n  s a y  t h a t  I 
h a v e  b e e n  a m e m b e r  of t h e  N a t i o n a l  C o u n c i l  of J u v e n i l e  a n d  
F a m i l y  C o u r t  J u d g e s  f o r  o v e r  20 y e a r s ,  a n d  t h a t  is n o t  t h e
f i r s t  m i s t a k e  t h a t  t h a t  o r g a n i z a t i o n  h a s  m a d e .  T h e  f u n c t i o n
of a D o m e s t i c  V i o l e n c e  h e a r i n g  is not t o  a s s e s s  f a u l t ;  t h e  
f u n c t i o n  of t h e  h e a r i n g  is t h e  g e t  t h e  v i o l e n c e  to s t o p .  O n e  
of t h e  q u i c k e s t  w a y s  t o  d o  t h a t ,  a n d  o n e  of t h e  m o s t  
e f f e c t i v e  w a y s  t o  d o  t h a t  is t o  p r o h i b i t  b o t h  p a r t i e s  f r o m  
c o n t a c t i n g  t h e  o t h e r  a t  l e a s t  u n t i l  t h a t  t e n  d a y  h e a r i n g .  I 
w o u l d  l i k e  t o  e m p h a s i z e  t h a t  j u d i c i a l  t i m e ,  p o l i c e  o f f i c e r  
t i m e  a n d  c o u n s e l o r  t i m e  in p l a c e s  l i k e  W I S H  is n o t  u n l i m i t e d ,  
a n d  w h i l e  I t h i n k  it is e n t i r e l y  a p p r o p r i a t e  for t h e  S t a t e  to 
i n t e r v e n e  in t h e s e  s i t u a t i o n s  a n d  g e t  t h e  v i o l e n c e  s t o p p e d ,  I 
d o  n o t  feel it is a p p r o p r i a t e  a t  a l l  t o  t a k e  a w a y  a v e r y  
e f f e c t i v e  t o o l ,  p a r t i c u l a r l y  w h e n  t h e  o n l y  c o m p l a i n t  a b o u t  
t h e  u s e  of t h a t  t o o l  is t h e  d e p r a v a t i o n  of s o m e o n e ' s  r i g h t s  
f o r  a r e l a t i v e l y  l i m i t e d  p e r i o d  of t i m e .

I h a v e  b e e n  u s i n g  r e c i p r o c a l  n o  c o n t a c t  o r d e r s  a l m o s t  
f r o m  t h e  t i m e  t h e  D o m e s t i c  V i o l e n c e  A c t  w a s  f i r s t  e n a c t e d .  
It b e c a m e  a p p a r e n t  v e r y  e a r l y  o n e  t h a t  o n e  of t h e  p r i m a r y
c a u s e s  of h e a r i n g s  in t h a t  f i r s t  t e n  d a y s  w a s  t h a t  t h e
" v i c t i m "  c o n t a c t e d  t h e  r e s p o n d e n t  a n d  d i d  n o t  l i k e  w h a t  he or 
s h e  h e a r d  a n d  f i l e d  a v i o l a t i o n  w i t h  t h e  c o u r t .  T h a t  t e n  d a y  
p e r i o d  b e t w e e n  t h e  p e t i t i o n  a n d  t h e  i n i t i a l  h e a r i n g  is an 
e x c e l l e n t  c o o l i n g  o f f  p e r i o d ,  a n d  w e  l o o s e  a s u b s t a n t i a l  
a d v a n t a g e  if t h i s  B i l l  is e n a c t e d  t o  t a k e  t h a t  a w a y  f r o m  us. 
F i n a l l y ,  I h a v e  n e v e r  h a d  a c o m p l a i n t  a b o u t  t h e  u s e  o f  t h e  
r e c i p r o c a l  n o  c o n t a c t  p r o v i s i o n s .  A l l  m o s t  a l l  of t h e  
p e o p l e  w h o  h a v e  a p p l i e d  f o r  t h e s e  o r d e r s  at the K e t c h i k a n  
T r i a l  C o u r t s ,  w i t h  w h o m  I h a v e  d e a l t ,  h a v e  e x p r e s s e d  
s a t i s f a c t i o n  w i t h  t h e  r e c i p r o c a l  n o  c o n t a c t  o r d e r ,  a n d  n o  o n e  
h a s  d i s a g r e e d  w i t h  it.

T h a n k  y o u  v e r y  m u c h  f o r  c o n s i d e r i n g  t h e s e  r e m a r k s .

T h o m a s  E. S c h u l z  

S u p e r i o r  C o u r t  J u d g e

T E S / d h r

cc: R e p r e s e n t a t i v e  F r a n  U l m e r
G i g i  P i l c h e r
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Ms .  G i g i  P i l t c h e r  
W o m e n  In S a f e  H o m e s  
P . O .  B o x  6 5 5 2  
K e t c h i k a n ,  A l a s k a  99901

Re: C S  F o r  H o u s e  B i l l  44 ( J u d i c i a r y )

D e a r  Ms. P i l t c h e r :

T h a n k  y o u  v e r y  m u c h  f o r  y o u r  n o t e  o f  M a y  2nd. I w i l l  
g e t  t o  t h e  a r t i c l e s  y o u  e n c l o s e d  a s  s o o n  as I can. R e g a r d i n g  
H o u s e  B i l l  No. 44, I h a d  t h e  u n f o r t u n a t e  e x p e r i e n c e  of 
m e e t i n g  a c o u p l e  of t h e  c i t i z e n s  w h o  a r e  p u s h i n g  t h i s  B i l l  in 
S i t k a .  I s a y  u n f o r t u n a t e ,  b e c a u s e  t h e y  w e r e  t o t a l l y  
u n w i l l i n g  t o  d i s c u s s  t h e  p r o v i s i o n  r e g a r d i n g  n o  c o n t a c t  
o r d e r s  o n  p e t i t i o n e r s  in d o m e s t i c  v i o l e n c e  c a s e s .  I h a v e  
b e e n  t o l d  b y  Mr. S n o w d e n  t h a t  t h e  a m e n d m e n t s  d o n e  in t h e  
S e n a t e  a r e  a b o u t  a s  f a r  a s  w e  w i l l  b e  a b l e  t o  go, b u t  I a m  
c o n v i n c e d  t h a t  t h e  l e g i s l a t i o n  is a p i e c e  o f  d u m b  l e g i s l a t i o n  
p a r t i c u l a r l y  r e g a r d i n g  s e c t i o n s  10 a n d  11. O n e  o f  t h e  

q u i c k e s t  w a y s  t o  r e s t o r e  p e a c e  i n  t h e s e  d o m e s t i c  v i o l e n c e  
s i t u a t i o n s  i s  t o  r e s t r a i n  b o t h  p a r t i e s  f r o m  c o n t a c t i n g  t h e  
o t h e r ,  a t  l e a s t  u n t i l  t h e  i n i t i a l  h e a r i n g  w h e n  b o t h  a r e  
p r e s e n t .  I r e m a i n  t o t a l l y  m y s t i f i e d  a s  t o  w h y  t h e
l e g i s l a t u r e  is s o  c o m m i t t e d  t o  t a k i n g  t h i s  v a l u a b l e  t o o l  a w a y
f r o m  us, b u t  a p p a r e n t l y  t h a t  is w h a t ' s  g o i n g  t o  h a p p e n .  I 
f r a n k l y  g e t  a l i t t l e  t i r e d  f r o m  t i m e  t o  t i m e  of t r y i n g  t o
p r e s e r v e  e v e r y b o d y ' s  r i g h t s  a n d  c o u n t i n g  b l a c k  e y e s  a l l  at
t h e  s a m e  t i m e .

T h o m a s  E. S c h u l z -  
S u p e r i o r  C o u r t  J u d g e

T E S / d h r
cc: A r t h u r  H. S n o w d e n ,  II

R e p r e s e n t a t i v e  F r a n  U l m e r  
S e n a t o r  R i c k  H a l f o r d  ^
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CHILD ABUSE ALLEGATIONS ARISING IN THE 
CONTEXT OF ADVERSARIAL D IV O RCE..
M. Guycr, Ph.D., Ash, M D .,fC h ild  and

'Adolescent Psychiatry; University of Michigan 
Medical^Center, Ann Arbor, Michigan 48109-0706.
SUMMARY:
A considerable body of literature. addresses the 
psychological- effects of divorce upon children. 
Some studies A bdicate  that highly adversarial 
divorces, with prolonged custody disputes arc 
especially harmful to children. O ur  own experience 
and research in conducting court ordered custody 
evaluations over the last five years (n «-400) 
indicates a relatively new p h en omenon in such cases 
which heightens the fisJTto children and makes the 
custody evaluation process considerably more 
d iff icu lt  * this phenomenon is the allegation of 
sexual abuse or misconduct made by one parent 
against the other. During the last y e a r . the 
frequency of _ a l legations . o f ... sexual_..abusc_.. in 
custody/visitation cases referred to our.Pcogram has 
risen to approximately 33%. This is in contrast to 
much lower frequencies in our previous years' 
referrals. Our research on cases involving such 
allegations draws attention to the problems of
d i s t i n g u i s h i ng tru e . f r o m  _Cj_l s c ._a llc  8 at i o  n s in
contested custody cases. Because such allegations 
often trigger the involvement of child protection 
and law enforcement agencies the custody 
evaluation ..becomes. quilP__c.ojsiplcx*«*iAh/ d iff icu lt 
"evidentiary" concerns as well as clinica^ problems 
in making accurate assessmenti.due to the multiple 
agency/multiple assessment of the cwild(rcn) in 
these cases. Our paper will discuss tac_ltiai_jLnd 
c lip ical-problcms-creatcd by these new "allegation" 
cases Including the unique stresses/ v/hich they 
create for children^ and parents, /W e will elso 
present our paradigm for _ managing such 
evaluations in c w ay which minimizes jrisk to the 
child and reduced the need for multiple evaluations 
of the child b / v a r i o u s  child protections agencies. 
Our paradigm /is  based upon our clinical/forcnsic 
experience An  conducting snch court-ordered 
cvaluations/vvcr the course of *jc, years.____________



C H IL D  A B U S E  A N D  N E G L E C T  D E F IN E D  F O R  T H E  
F IR S T  T IM E E V E R  IN T E X A S  LAW

5 3 4 .0 1 2 . D e f in i t io n s .

In th is  c h a p t e r 1
(1 ) " A b u s e "  I n c lu d e s  th e  lo l low ln g  a c ta  o r  

o m i s s i o n s  by a p e r s o n  r e s p o n s ib le  lo r  a c h i ld ’s  
c a r e , c u s t o d y , o r  w e lfa re :

(A ) m en ta l o r  e m o t io n a l In jury to a c h i ld  that 
r e s u l t s  In an o b s e r v a b le  a n d  m a teria l Im p a irm en t 
In th o  c h i ld ’s  g row th , d e v e lo p m e n t , o r  p s y c h o lo g i ­
c a l fu n c t io n in g ;

(B ) c a u s in g  o r  p e rm it t in g  th o  ch ild  to  b e  In a 
s itu a t io n  In w h ic h  th e  - h l ld  s u s ta in s  a m e n ta l o r 
e m o t io n a l In ju ry th a t r e s u l t s  In an o b s e r v a b le  a n d  
m a te r ia l Im p a irm en t In th e  c h i ld ’s  g row th , d e v e lo p ­
m e n t , o r  p s y c h o lo g i c a l fu n c t io n in g ;

(C ) p h y s ic a l In ju ry th a t r e s u lt s  In su b s ta n t ia l 
h a rm  t o  th e  c h i ld , o r  th e  g e n u in e  th rea t o f s u b s t a n ­
tial h a rm  f r om  p h y s ic a l In ju ry  to  th e  c h ild , In c lu d ­
in g  a n  In ju ry th a t Is at v a r ia n c e  w ith th e  h is to ry  o r 
e x p la n a t io n  g iv e n  a n d  e x c lu d in g  an  a c c id e n t  o r  
r e a s o n a b le  d is c ip l in e  by  a p a re n t , g u a rd ia n , o r  
m a n a g in g  o r  p o s s e s s o r y  c o n s e rv a t o r  th a t d o e s  
n o t  e x p o s e  th e  c h ild  to  a s u b s ta n t ia l risk o f  h a rm ;

(D ) fa ilu re  to  m a k e  a r e a s o n a b le  e f fo r t t o  p re ­
v e n t a n  a c t io n  by a n o t h e r  p e r s o n  tha t r e s u l t s  In 
p h y s ic a l In ju ry th a t r e s u l t s  In su b s ta n t ia l h a rm  to 
th e  c h i ld ;

(E) s e x u a l c o n ta c t , s e x u a l In te r c o u r s e , o r  
s e x u a i c o n d u c t , a s  t h o s e  t e rm s  a re d e f in e d  b y  S e c ­
t io n  4 3 .0 1 , P e n a l C o d e , s e x u a l p e n e tra t io n  w ith a 
fo r e ig n  o b je c t , in c e s t , s e x u a l a s s a u lt , o r  s o d o m y  
In f lic te d  o n , s h ow n  to , o r  In te n tio n a lly  p ra c t ic e d  
in th e  p r e s e n c e  o f a c h i ld  If th e  c h ild  is  p r e s e n t

.o n ly  to  a r o u s e  o r  g ra tify  th e  s e x u a l d e s lr e 3  o f  any 
p e r s o n ;

(F ) fa ilu re  to  m a k e  a r e a s o n a b le  e ffo r t t o  p re ­
v e n t s e x u a l c o n ta c t , s e x u a l In te rc o u r s e , o r  s e x u a l 
c o n d u c t , a s  t h o s e  t e rm s  a re  d e f in e d  by S e c t io n
4 3 .0 1 , P e n a l C o d e , s e x u a l p e n e tra t io n  w ith a fo r ­
e ig n  o b je c t , in c e s t , s e x u a l a s s a u lt , o r  s o d o m y  
b e in g  In flic ted  o n  o r  s h o w n  to  a c h ild  by a n o th e r  
p e r s o n , o r  In te n tio n a lly  p ra c t ic e d  In th e p r e s e n c e  
o f  a c h i ld  by  a n o th e r  p e r s o n  If th e  ch ild  Is p r e s e n t  
o n ly  to  a r o u s e  o r  gra tify  th e  s e x u a l d e s ir e s  o f  any 
p e r s o n ;

( G )  c o m p e l l i n g  o r  e n c o u r a g in g  th e  c h i ld  to 
e n g a g e  In s e x u a l c o n d u c t  a s  d e f in e d  by S e c t io n
4 3 .0 1 , P e n a l C o d e ; o r

(H) c a u s in g , p e rm it t in g , e n c o u r a g in g , e n ­
g a g in g  In, o r  a llow in g  th e  p h o t o g r a p h in g , f i lm in g , 
o r  d e p ic t in g  o f  th e  c h i ld  If lh a  p e r s o n  k n ew  o r 
e h o u ld  h a^ e k n ow n  th a t th e  r e su lt in g  p h o t o g r a p h , 
f i lm , o r  d e p le t io n  o f th e  c h i ld  Is o b s c e n e  ( o s  d e ­
f in e d  by  th e  P en a l C o d e )  o r  p o r n o g r a p h ic .

(2 ) " N e g le c t"  in c lu d e s :
(A ) th e  lea v in g  o f a c h i ld  in a s itu a tio n  w h e re  

th e  c h ild  w o u ld  b e  e x p o s e d  to  a su b s ta n t ia l r is k  o f 
h a rm , w ith o u t a r ra n g in g  fo r  n e c e s s a r y  c a re  f o r  th e 
c h i ld , a n d  a d e m o n s t r a t i o n  o f  a n  Intent n o t  t o  re ­
tu rn  by  a p a re n t , g u a rd ia n , o r m a n a g in g  o r  p o s ­
s e s s o r y  c o n s e rv a t o r  o f th e  c h i ld ; o r

(B ) th e  fo llow in g  a c t s  o r  o m l s s l o r  s b y  a p e r ­
s o n  r e s p o n s ib le  fo r a c h i l d ’s  c a re , c u s t o d y , o r 
w e lfa r e :

(I) p la c in g  th e  c h i ld  In o r  fa llin g  t o  r e m o v e  
th o  c h i ld  f r om  a s itu a t io n  that a r e a s o n a b le  p e r s o n  
w o u ld  re a liz e  r e q u ir e s  Ju d g m e n t o r  a c t io n s  b e y o n d  
th e  c h i ld ’s  lev e l o f m a tu r ity , p h y s ic a l c o n d i t i o n , o r  
m e n ta l a b ilit ie s  a n d  th a t r e s u lt s  In b o d i ly  In ju ry  o r  a 
su b s ta n t ia l r is k  o f Im m e d ia te  h a rm  to  th e  c h i ld ;

(II) th o  fa ilu re  to  s e e k , o b ta in , o r  f o l lo w  
th r o u g h  w ith m e d ic a l c a r e  for th e  c h i ld , w ith  t h e  
fa ilu re  r e su lt in g  In o r  p r e s e n t in g  a s u b s ta n t ia l r is k  
o f d e a th , d is f ig u r e m e n t , o r  b o d ily  In ju ry  o r  w ith  th e  
fa ilu re  r e su lt in g  In a n  o b s e r v a b le  a n d  m a te r ia l Im ­
p a irm e n t to th e  g row th , d e v e lo p m e n t , o r  f u n c t i o n ­
ing o f  th e  c h i ld ; o r

(iil) th e  fa ilu re  to  p ro v id e  th e c h i ld  w ith  
f o o d , c lo t h in g , o r  s h e l t e r  n e c e s s a r y  to  s u s t a in  th e  
life o r  h e a lth  o f  th e  c h i ld , e x c lu d in g  fa ilu re  c a u s e d  
p rim a rily  by f in a n c ia l Inab ility u n le s s  re lie f s e r ­
v ic e s  h a d  b e e n  o f f e r e d  a n d  r e fu s e d .

(3 ) " P e r s o n  r e s p o n s ib le  fo r  a c h i ld ’s  c a r e , 
c u s t o d y , o r  w e lfa re "  m e a n s  a p e r s o n  w h o  t r a d i­
t io n a lly  Is r e s p o n s ib l e  fo r  a c h i ld ’s  c a re , c u s t o d y , 
o r  w e lfa re , I n c lu d in g :

(A ) a p a re n t , g u a rd ia n , m a n a g in g  o r  p o s ­
s e s s o r y  c o n s e rv a t o r , o r  fo s te r  p a r e n t o f th e  c h i ld ;

(B ) :: m e m b e r  o f th e  c h i ld 's  fam ily  o r  h o u s e ­
h o ld  a s  d e f in e d  by S e c t io n  71 .01 o f  th is  c o d e ;

(C ) e p e r s o n  w ith w h om  th e  c h i ld ’s  p a r e n t  
c o h a b i t s ;

(D ) s c h o o l  p e r s o n n e l o r v o lu n t e e r s  at th e  
c h i ld ’s  s c h o o l ;  o r

(E ) p e r s o n n e l o r  v o lu n te e r s  a t a p u b lic  o r  p r i­
v a te c h ild -o a ru  facility  th a t p r o v id e s  s e r v ic e s  fo r  
th e c h i ld  o r  at a p u b lic  o r  p riva te re s id e n t ia l In s t i tu ­
t io n  o r  fac ility  w h e re  th e  c h ild  r e s i d e s .

F A L S E  R E P O R T  O F  C H IL D  A B U S E  M A D E  A  C R IM I­
N A L  O F F E N S E

§ 3 4 .0 3 1 . F a lse  R epo rt .

(a ) A  p e r s o n  corr-rn its an o f f e n s e  if th e  p e r s o n  
k n ow in g ly  o r  in te n tio n a lly  m a k e s  a re p o r t u n d e r  
th is  c h a p te r  th a t th e  p e r s o n  k n ow s  la c k s  fa c tu a l 
f o u n d a t io n . A n  o f f e n s e  u n d e r th is  r u b s e c t i o n  is  a 
C la s s  B  m is d e m e a n o r .

(b ) II, in c on n ec tio n  wilh a pend ing  suil affecting th e 
pa ren t-ch ild  re la tionsh ip , o n e  parent of a child m a k e s  
a report a lleg in g  child a b u s e  by the other paren t that 
the paren t m ak ing  the report know s la ck s factual fo u n ­
da tion . the report shall b e  d e em e d  a know ingly fa lse  
report. E v id e n c e  of a fa lse report sha ll b e a dm is s ib le  
in any suil b e tw een  the parents involving te rm s o f • 
con se rv a to rsh ip .
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Ja n u a ry  2 5 , 1989

In tro d u c e d  by M. o f  A . HOYT, VANN, HARENBERG — M u lt i - S p o n s o r e d  by — 
M. o f  A. D IA Z , HINCHEY, LOPEZ , MARSHALL, H cPH ILLIPS — re a d  once and 
r e f e r r e d  to  the C omm ittee on C h i ld r e n  and F a m i l i e s  — r e fe r e n c e  
changed t o  th e C om m ittee on Codes — c om m itte e  d i s c h a r g e d , b i l l  
amended, o rd e re d  r e p r in t e d  a s amended and recom aaitted t o  s a i d  comm it­
te e

AN ACT t o  amend th e  s o c i a l  s e r v ic e s  law and th e  p e n a l law , in  r e la t i o n  
t o  f a l s e  r e p o r t in g  o f  c h i l d  abuse o r  m a ltre a tm en t

The P eop le  o f  th e  S t a t e  o f  New Y o rk , r e p r e s e n te d  in  S e n a te  and Assem­
b ly , do enac t as f o l l o w s :

1 S e c t io n  1 . ‘ d iv i s i o n s  8 th ro u g h  12 o f  s e c t i o n  424 o f  th e  s o c i a l  s e r -
2 v ic e s  law a re  renumbered s u b d iv i s io n s  9 th rou gh  13 and a new s u b d iv i s io n
3 8 i s  added t o  read a s f o l l o w s :
4 . 8 . r e f e r  su sp e c te d  ca se s  o f  f a l s e l y  r e p o r t in g  c h i ld  a b u se  and m a l-
5 tre a tm en t in  v i o l a t i o n  o f  s u b d iv is io n  th r e e  o f  s e c t i o n  2 4 0 .5 5  o f  the
6 p en a l law . t o . t h e  a p p r o p r ia t e  law en fo rc em en t agency o r  d i s t r i c t  a t t o r -
7 ney ;

*8 S 2 . S e c t io n  2 4 0 .5 5  o f  th e p en a l law , as added by c h a p t e r  276 o f  th e
9 laws o f  1973 , s u b d iv is io n s  1 and 2 as amended by c h a p te r  146 o f  th e  laws

10 o f  1 9 79 , i s  amended t o  read as f o l l o w s :
11 S 2 4 0 .5 5  F a ls e ly  r e p o r t in g  an in c id e n t  in  th e se c o n d  d e g r e e .
12 A pe rson  i s  g u i l t y  o f  f a l s e ly  r e p o r t in g  an in c id e n t  in  t h e  se cond  d e -
13 g re e  when, know ing th e  in fo rm a t io n  r e p o r t e d , conveyed o r  c i r c u l a t e d  to
14 be f a l s e  o r  b a s e le s s , he o r  s h e :
15 1 . I n i t i a t e s  o r  c i r c u l a t e s  a f a l s e  r e p o r t o r  w arn ing o f  an a l l e g e d
16 o c c u r re n c e  o r  im pending o c c u r re n c e  o f  a f i r e  o r  an e x p lo s i o n  u nd e r c i r -
17 cum stances in  which i t  i s  n o t u n l i k e ly  th a t p u b l i c  a la rm  o r  in c o n v e -
18 n ie n c e  w i l l  r e s u l t ;  ( o r ]

r.«.

EXPLANATION—M atte r in  i t a l i c s  (u n d e r s c o re d ) i s  new ; n a t t e r  in  b ra c k e ts  
( ] i s  o ld  law t o  be o m i t t e d .

LBD05918-04-9



A. 2050 — A 2

1 2 . R e p o r t s , by word o r a c t i o n , t o  any o f f i c i a l  o r  q u a s i - o f f i c i a l
2 agency o r  o r g a n iz a t io n  hav ing  th e  fu n c t io n  o f  d e a l i n g  w ith  em e rg en c ie s
3 in v o lv in g  dange r t o  l i f e  o r  p r o p e r t y , an a l l e g e d  o c c u r r e n c e  o r im pend ing
4 o c c u r re n c e  o f  a f i r e  o r an e x p lo s i o n  which d id  n o t in  fa c t  o c c u r o r  d o e s
5 n o t in  fa c t  e x i s t ; o r
6 3 . R e p o r t s , by word o r  a c t i o n , to  th e  s ta t ew id e  c e n t r a l  r e g i s t e r  o f
7 c h i l d  abu so and m a lt r e a tm e n t , a s d e f in e d  in  t i t l e  s i x  o f  a r t i c l e  s i x  o f
8 th e s o c i a l  s e r v ic e s  law , an a l l e g e d  o c c u r r e n c e  o r  c o n d i t i o n  o f  c h i l d
9 abuse o r  m a ltre a tm en t w hich d id  n o t in f a c t  o c c u r  o r  e x l 3 t .

10 F a l s e ly  r e p o r t in g  an in c id e n t  in  th e  se con d  d e g re e  i s  a c la s s  A
11 m isd em eano r.
12 S 3 . T h is  a c t  s h a l l  ta k e  e f f e c t  on th e  f i r s t  day o f  November n e x t s u c -
13 c c e d in g  th e d a te  on w hich i t  s h a l l  have become a law , p ro v id e d  how ever,
14 th a t e f f e c t i v e  im m e d ia te ly , th e  a d d i t i o n , amendment and/or r e p e a l o f  any
15 r u le s  o r  r e g u la t i o n s  n e c e s s a ry  f o r  the im p lem e n ta t io n  o f  th e  f o r e g o in g
16 s e c t i o n s  o f  t h i s  a c t on i t s  e f f e c t i v e  d a te  a re  a u th o r iz e d  and d i r e c t e d
17 t o  be made and c om p le te d  on o r  b e f o r e  su ch  e f f e c t i v e  d a t e .
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T I M E S  U N I O N

October 14,1990

Abusing the system 
is child abuse, too

T
B y  R i c h a r d  W e x l e r

| he tragic death of 3Vi- 
month-old Michael Lew- 
ellen in Schenectady, al­
legedly at the hands of 

his mother, will set in motion 
events that are entirely predicta­
ble, and almost certain to result 
in more such tragedies in the 
future.

Here's what’s likely to happen:
(1.) Politicians will swoop down 

on this case like vultures. They 
will seek out scapegoats. They 
will pledge to "crack down on 
child abuse” by urging more 
people to report the slightest 
suspicion of maltreatment to 
authorities. They will suggest 
legislation to make it even easier 
than it already is to remove 
children from their parents.

This is sure to make everything 
worse. Though there are more 
than two m illion "reports" alleg­
ing maltreatment of children 
every year, the kind of severe 
beatings that com e to mind when 
we think of "child abuse" repre­
sent at most 3 percent o f those 
reports,, and sexual abuse repre­
sents another 6 percent.

In contrast, nationwide, at least 
60 percent of all "reports” turn 
out to be false. In New York the 
percentage is even higher. De­
fenders of the status quo will tell 
you that in some cases labeled 
"unfounded” there really was 
abuse. But, a federal study found 
that for every such case there are 
at least two cases in which 
parents are wrongly labeled abu­
sive by child protective workers.

R ic h a rd  W e x le r is  a T im es Union  
s ta f f  w r ite r .  H is  book. "W ounded  
Innocen ts : The R e a l V ic tim s  o f  
the  W ar A g a in s t C h ild  A buse ."  
was p u b lish e d  th is  m o n th  by  
P rom e theus  Books.

So, the 60 percent figure actual­
ly underestimates the problem of 
false reports. O f the remaining 
reports, m ore than half are cases 
of "deprivation of necessities." 
Often that means sweeping laws 
allowed a child protective worker 
to confuse "neglect" with poverty 
and remove children from their 
parents because of poor housing 
conditions, for example.

The deluge of false reports 
leaves child protective workers 
with insufficient time to deal with 
cases in which children truly are 
endangered. In New York City, 
for exam ple , allegations of abuse 
sometimes have piled up In boxes 
because no one had time to 
investigate them .

Overwhelm ing caseloads are 
given to workers with minimal 
qualifications — In New York, a 
bachelor’s degree in anything — 
and little training — is enough. 
That’s why the system errs in 
both directions. Children who 
should be left at home are taken 
from their parents, and children 
who should be taken from their 
parents are left at home. Encour­
aging m ore reporting and broad­
er laws will only make that 
worse.

(2.) There will be a foster care 
pan ic . P ro te c tiv e  w orkers in 
S chenec tady  w ill be running 
scared. Every time they go out on 
a case, they will wonder if it 
m ight turn out to be the next 
Michael Lewellen — and if they 
will be blamed. So, v/orkers will 
be much more likely to remove 
children from  their homes for 
little o r no reason. Some will 
convince themselves that’s good 
because it supposedly keeps more 
children safe. But, what could be 
more traumatic 10 a small child 
who has suffered no harm from

See ABUSE/B-8

T H E  T I M E S  U N I O N

Tuesday 
October 23 ,199(

G r o u p  o f f e r s  s u p p o r t

To the Editor:
Congratulations to staff writer Richard 

W exler on his Oct. 14 article on “Abusing 
the system is child abuse, too" and his 
recently published book on “Wounded 
Innocents: The Real V ictims of the War 
Against Child Abuse."

1 The formation of V OCA L  NEW  Y O R K  
and the rapid growth of Victims of Child 
Abuse Laws in the Capital District and 
throughout the state of New York bears 
testimony to the epidemic and widespread 
abuse of our legal system through false 
reports o f child abuse which have victim­
ized (1) non-abused children subjected to 
repeated interrogation and instructional 

' messages, (2) Innocent parents wrongfully 
deprived of access to their children as the 

. result o f false reports o f child abuse, (3) 
innocent teachers, day-care workers, and 
clergymen who have been falsely accused,
(4) under-educated over-worked child pro­
tective service workers who are incapable 
of distinguishing true allegations from 
false allegations and who systematically 
abuse our children in the name of 
protecting them, (5) gullible family court 
judges who routinely presume innocent 
adults to be guilty until proven Innocent, 
and (6) the legal system itself when used 
intentionally and maliciously to falsely 
accuse innocent adults of child abuse.

The purpose of V OCA L NEW  Y OR K  is 
to provide emotional support and educa­
tion to children, innocent adults, and 
families that have been victimized by 
false reports of child abuse; to promote 
and support just and reasonable child 
abuse laws; to protect children and 

'innocent adults from false reports of child 
.< abuse; and to work toward changes in the 
legal system so that innocent adults shall 

’  be presumed innocent until proven guilty.
In short, our goal is to protect our 

s children and their families from  all forms
• o f abuse. Our m em ber’s kit containing 
much needed valuable and practical 
information can be obtained by calling us

• at 371-7239. Our national hotline number is 
, 1-800-848-6225.

P E T E R  G .S O K A R IS  
{ Albany
I
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Tot* 1 Kucher of C u t]  Percentage of Total lverage

• Tear te a r
- for 

Hire*

* 1987 1988 1989 1987 1988 1989
Uftf

Period

lge Croup • •
0

liider 19 1,(87 1.303 1.640 3.7 3.7 4.2 3.9
11-25 I0.5D5 8.387 0.729 23.3 23.7 22.4 23.1
26-35 29.604 15.500 17,101 43.4 43.9 43.9 43.7
M-45 9.456 7.146 8,057 20.9 20.2 20.7 70. a
Over 45 3,921 3,009 3.427 8.7 8.5 8.8 8.7

St i

lUle 21.004 16.402 18,200 46.5 46.4 46.7 46.5
Fenale 24.172 18.943 20,754 53.5 53.6 53.3 53.3

Ethnic Group

lig lo 24.036 17.539 18.971 53.2 49.6 48.7 50.5
Black 8.441 7.544 8.585 18.7 21.3 22.0 20.7
Hispanic 12.095 946 10.897 26.8 2.7 28.0 19.1

'■ Other 604 516 501 1.3 1.5 1.3 1.4

K in ta l  Status

K am ed 23.598 17.882 18,879 52.2 50.6 48.5 50.4
Widowed 779 599 574 1.7 1.7 1.5 1.6
Seperated 3.717 2.874 3,227 8.2 8.1 8.3 8.2
Divorced 6.292 4.728 5.120 • 23.9 13.4 13.1 13.5
Single (.617 ■ 5.600 6.473 14.5 15.8 16.6 15.7
Dnknovn 3,084 7,767 3.471 6.8 7.8 8.9 7.9
Older 18 1.389 895 • M U 2.4 2.5 2.9 2.6
lo t  Ipp licab le

Relationship to
Oldest V ictia

Bother 20.977 16.532 18.400 46.4 47.1 47.2' 46.9
E ither 11,137 8.820 9.447 24.7 25.0 24.3 24.6
Stepparent 4,244 3.209 3.510 •9.4 9.1 9.0 9.2
P aren t's  Paracoir 2.199 1.995 2.231 4.9 5.6 5.7 5.4
Grandparent 1.476 1.136 1.315 3.3 3.2 3.4 3.3
lm t/U n cl: 1.535 1.144 1.393 3.4 3.2 3.6 3.4
S ibling/O ther Relative 1.746 1,269 1.623 3.9 3.6 4.2 3.9
Other Caregiver* 1.862 1,140 1.038 4.1 3.2 2.7 3.3

Total llleg ea 45.176 35.345 38.954
Perpetrators -

' XBc!vdes Daycare, School and Institutional Personnel. Pre-coasuscalcd Adopted

C H A R A C TER IST IC S  OF A LLEG ED  P ER PETR A TO R S O F CHILD ACJUSE/NEGLECT

Total Number ol Porpotratorn 

Yoat
1005 1006 1067 1000 1000

Ago Group______________________________________________
00-17 67 04 04 60 75
18-25 400 365 429 400 407
26-35 1417 1206 1255 1060 001
36-45 544 1505 2011 2105 1831

Over 45 286 321_____309 230 186

TOTAL 2804 3571 4090 3872 3400

Gondor____________________________________ _______________________
Mnlo 1242 1569 1728 1623 1442

I F e m a l e  1565 1990 2374 2252 1961

TO TAL 2807 3560 4102 3875 3403

Ethnic Group
Alt. Native 797 904 939 857 751

Non-Ak. Native 12 8 11 16 15

Black 150 153 137 155 224

Aslan 16 27 29 31 39

Mexican 23 22 11 33 33

Caucasian 1727 1717 1515 1469 1304

Other 55 67 43 26 43

Unknown 20 665 1405 1271 987

TO TAL 2800 3563 4090 3858 3396

Porcontage of Total 
Yonr

1990 1905 1986 1907 1900 1909 1990

64 2%  3%  2%  2% 2% 2%
390 17% 10% 10% 11% 12% 13%j
004 51% 34% 31% 20% 27% 29%

1626 10% 44% 49% 54% 54% 52%
161 10% 0%  8%  6%  S%  S%j

3153

1339 44% 44% 42% 42% 42% 42%
1821 58% 56% 58% 53% 68% 58%)

3160

602 28% 25% 23% 22% 22% 19%'

18 0% 0% 0% 0% 0% 1%
7%234 5% 4% 3% 4% 7%

. 38 1% 1% 1% 1% 1% i% !

39 1% 1% 0% 1% 1% 1%,

1393 62% 48% 37% 38% 38% 44%!

27 2% 2% 1% 1% 1% 1%

803 1% 19% 34% 33% 29% 25%

3154



T h e  T ru th  A b o u t  
D o m e s t ic  V io le n c e :  

A  F a ls e ly  F r a m e d  I s s u e

A S McNEELY AND JONES noted In
1974. Lhe prevalence of physical 

abuse of women by their male Intimates has 
resulted In the classification of woman- 
battering as a severe social p rob lem . 
Feminists have made etTorts to heighten 
public awareness of violence against women 
and have successfully escalated media 
coverage of the subject and Introduced 
numerous federal and state bills to provide 
women with Increased legal protecdon from 
abusive men . Plzzey's seminal book raised 
urgent questions, such as “W ho are these 
men?" and “Why do these men do It?"1

Asking these questions frames an Im por­
tant social problem In a context that may In­
accurately depict the phenomenon. The 
questions are based on the assumption that 
men. exclusively or nearly exclusively, 
perpetrate domestic assaults. T hu s , the 
public, legislators, change agents, and other 
activists arc acting on underlying assum p­
tions that may be false or. at best, not fully 
reflective of domestic violence. Policies, 
then, are being built on an erroneous vision 
of physical abuse. Accounts of domestic 
violence reinforce the dominant view by ex ­
cluding virtually any reference to the per­
vasiveness of violence In American families 
and. almost Invariably, by Ignoring male 
victimization. Sletnmeiz notes that "Hus­
band abuse Is not uncommon, although 
many tend to Ignore It. dismiss It or treat It 
with 'selective Inattention.'"*
This article surveys domestic violence In­

vestigations. compares those revealing high 
abuse for both sexes with contradicting In­
vestigations that yield findings more consis­
tent with the popular view of domestic 
violence, and considers briefly some of the 
Implications of the Inaccurate view of the 
problem. The authors examine whether 
psychotherapeutic treatment of male assail­
ants Is a sound response to die social prob­
lem of dom estic violence and whether 
recent legal actions designed to protect the 
rights of women contribute to men's social 
and legal defenselessness.

R. L. McNeely 
Gloria Roblnson-SLrapson

Domestic v io lence has received 
increasing attention d u r in g  the 
past decade: attent ion that has 
f ram ed  the v io lence as essen­
t ia l ly  a m a s c u l in e  f o rm  o f 
assau lt ive  behav ior . T h is  art i­
c le presents the results o f  em ­
p ir ic a l s tud ies that con trad ic t 
the p o pu la r  concep t ion . T he  
authors suggest that the p o p u ­
la r  v iew  ha s  c o n t r ib u te d  to 
men's  in c r e a s in g  le g a l a n d  
s o c ia l d e fense lessness . T h e  
a p p ro p r ia te n e s s  o f  p s y c h o ­
therapeutic app roa ches  to the 
p rob lem  is d iscussed briefly.

I N V E S T I G A T I O N S  O F  
S P O U S E  A B U S E

In 1977. Slelnmetz studied conflict tactics 
used In 57 families selected by a public opi­
nion polling firm. The study group Included 
families from a broad range of socioeconom­
ic status categories and age groups. She 
found that 93 percent of the families used 
verbal aggression, and 60 percent had used 
physical aggression at least once to resolve 
marital conflicts. Thirty-nine percent of 
husbands and 37 percent o f wives had 
thrown things. 20 percent of both husbands 
and wives had struck their spouses with 
their hands , and 10 percen t o f both 
husbands and wives had hit their spouses 
with a hard object. Slelnmetz observed that 
there were few differences between hus­
bands and wives In the type and frequency

of physical aggression and that many 
families experienced reciprocal aggression. 
Stelnmetz also noted that women were as 
likely as men to select and Initiate physical 
violence to resolve marital conflicts and that 
men and women had similar Intentions 
when using physical violence, a lthough 
men were somewhat more likely to cause 
greater Injury, perhaps because of their 
superior physical strength. Pointing out that 
an equal number of wives and husbands kill 
their spouses—a pattern that has been 
stable over time—Slelnmetz observed that 
when weapons neutralize differences In 
physical strength, about as many m en as 
women are victims of hom idde. In support­
ing her assertion that women are equally 
likely to engage In violence. Stdnm etz noted 
that women are more likely than m en to 
physically abuse children , and that 
throughout history women have been the 
primary perpetrators of Infanticide.5 In fact, 
Stelnmetz found that m others abused 
children 62 paren t more often than fathers, 
and that male children were m ore than 
twice as likely to suffer physical Injury.4 Men 
were underrepresented In the S tdnm e tz  
study because a greater percentage of hus­
bands than wives chose not to partidpate In 
the oral Interview (as opposed to the struc­
tured questionnaire! portion of the study. 
Apparently, men were less likely to discuss 
their victimization If required to do so In 
face-to-face Interaction.

Nlsonoff and Bltman conducted a tele- 
phone survey In which subjects were asked 
to report on Incidents of violence with cur­
rent and former spouses lh A  former In­
timates.5 Because divorced t o J  separated 
Individuals would be surveyeo. the research­
ers presumed that the Investigation would 
reveal high marital violence rates.

Whereas 15.5 percent of the men and 11.3 
percent of the women reported having hit 
a spouse, 18.6 percent of the m en and only 
12.7 percent of the women reported having 
been struck by a spouse. Thus, although 
a higher percentage of men than women

CCC Code: 0037-8C-46/87 11.00 © 1987. NitiontJ A**octaUon of Soc-j J Worker*, Inc. 4 8 5
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ported having hit a spouse, a higher 
^rcentage of men reported having been hit 
oy a spouse. The Investigators found no dlf- 

/ lerences between the sexes In the frequency 
or severity of spousal violence. The In- 
vesijgators concluded that "As predicted, 
wives reported hitting their husbands 
almost as frequently as husbands reported 
hitting wives, and a higher proportion of 
men reported having been hit by their 
wives than vice versa...men often are the 
victims of spousal violence."•

Time Periods Compared
Gelles's 1974 study was the first to e x ­

amine a group of families who had no 
known history of abuse, and thus it provided 
some data on the Incidence of family vio­
lence In the general population.7 He found 
that 2.5 percent of the wives had been vic­
timized between two and five times during 
the course of marriage, and 12 5 percent of 
the husbands had been so victimized. Five 
percent of both husbands and wives had 
been victimized as often as once every two 
months, and 7.5 percent of the wives and 2.5 
percent of the husbands were victimized at 
least once per m on th : some were assaulted 
daily. Gelles concluded that "Although the 
wives were less violent than their husbands, 
they were far from passive."*

In 1986 Straus and Gelles published the 
findings of a nationally representative 
survey that replicated Straus's earlier 
study. A primary research objective was to 
compare domestic violence rates for two 
time periods.9 The study revealed that the 
Incidence o f violence against females 
decreased between 1975 and 1985. About 
12.1 percent of all women reported at least 
one violent Incident In 1975. whereas 11.3 
percent reported being victimized In 1985. 
Reports of severe violence dropped from
3.8 percent In 1975 to 3.0 percent In 1985. 
The Investigators note that this represents 
a 26.6-percent decrease Ln the rate of severe 
violence m en committed against w omen.10 
Violence against men. however, increased: 
11.6 percent reported victimizations In
1975. compared with 12.1 percent In 1985. 
The rale of severely violent Incidents men 
reported dropped silghtiy from 4.6 percent 
to 4.4 percent.

Straus and Gelles's data demonstrate 
that women are as violent. If not more 
violent than m en ." Women also appear to 
use weapons far more often than men. 
which the authors suggest Is explained by 
the greater average size and strength of 
men. In 1975. 2 .2 percent o f the respon­
dents reported men using objects to strike 
w-omen. and 1.7 percent reported It In 
1985. No change was reported for women:

3.0 percent used objects In both 1975 and 
1985. Also, unlike 1975 when males were 
more likely actually to use a gun or a knife, 
no differences were observed In 1905. when
2.0 percent of both men and women used 
at least one of these weapons against their 
Intimates. No changes were observed In 
the percentage of those threatening to use 
a gun or a knife: 4.0 percent of men made 
these threats In 1975 and 1985 and 6 .0 per­
cent of women threatened use of a gun or 
knife In 1975 and 1985.

D iscussing the decrease In violence 
against women and the Increase In violence 
against men. Straus and Gelles commented:

Violence by wives has not been an object 
of public concern. There has been no 
publicity, and no funds have been In­
vested In ameliorating this problem 
because It has not been defined asa prob­
lem. In fact, our 1975 study was criticized 
for presenting statistics on violence by 
wives. Our 1985 finding of Uttie change 
In the rate of assaults by women on their 
male partners Is consistent with the 
absence of ameliorative programs.'*

Degrees of Violence
Straus conducted the first study of 

domestic violence using a demographically 
representative national sam ple .15 Noting 
that "wife beating" Is a political rather than 
a scientific term. Straus developed an as­
cending continuum (the Conflict Tactics 
Scale) of violent acts that Included (1) throw­
ing things at spouse: (2) pushing, shoving, 
or grabbing: (31 slapping; (4) kicking, biting, 
or hitting with the fist: (5) hitting or trying 
to hit with something; (6) beating up : (7) 
threatening with a knife or gun: and (8) 
using a knife or a gun. Items I through 8 
were termed a "Violence Index." and Items 
4 through 8 constituted a "Severe Violence 
Index.” Data were obtained to reflect the 
yearly Incidence of violence perpetrated by 
men and women.

Findings Indicated that In a-given year 
men perpetrated a median of 2.5 assaults 
(Items 1-8) a year and women perpetrated 
a median of 3 .0 assaults (Items 1 -8 ) a year. 
Using means rather than medians to assess 
central tendencies reveals that men engaged 
In an average of 8.8 assaults a year and 
women engaged In 10 .1 assaultsa year. Be­
cause means are more sensitive than me­
dians to extreme scores (scores of those who 
engaged In many violent acts per year), the 
latter figures reflect more accurately the total 
amount of violence occurring, and the m e­
dians reflect more accurately the normative 
rates of violence.

Women also engaged more often than 
men in severe violence as measured by

Items 4-8 . Men perpetrated a median of 2.4 
acts of severe violence per year, whereas 
women committed a median of 3 .0 acts of 
severe violence against male Intimates. The 
mean severe violence rate for men was 8 .0 
acts per year: however, women committed
8.9 acts of severe violence. Men and women 
also engaged In different types of severe 
violence: women more frequently kicked, 
bit, or hit male Intimates with their fists, 
they more often hit or bled to hit m en with 
objects, and more women than men threat­
ened to use knives or guns. However, men 
were slightly more likely actually to use 
a gun or a knife, and men beat up women 
more often than women beat up men . Men 
were found to beat up women an average 
(mediant of 1.7 times a year, whereas 
women beat up men an average (median) 
of 1.4 times a year. W hen all severely 
violent acts were exam ined, the data In­
dicated that women as a group were more 
violent to their male partners, and more 
men than women were victimized. Apply­
ing the results of the study to the total U .S. 
population. Straus posits that about 1.8 
million females are victim s o f severe 
violence each year and about 2 .1 million 
males are victimized. Although the data do 
not Indicate what proportion of the violent 
acts by women were In response to violent 
acts by men. the fact that women had 
higher mean and median rates for severe 
violence suggests that female aggression Is 
not merely a response to male aggression.

In fact, the study probably underesti­
mates the true extent of domestic violence 
because divorced and separated couples, 
who are likely to have experienced violence, 
were not represented. Straus noted that 
women are no more likely than m en to re­
ject physical force on moral grounds and 
stated that "The old cartoons of the wife 
chasing the husband with a rolling pin or 
throwing pots and pans are closer to reali­
ty than most—and especially those with 
feminist sympathies—realize."'*

N a t i o n a l  C r i m e  S u r v e y
The National Crim e Survey (N CS )'5 

defines spouse abuse as "Assault without 
theft In which the offender was the victim's 
spouse or ex-spouse."" Consequently , co­
habiting couples and Incidents Involving 
theft are excluded. NCS does not focus 
specifically on domestic violence, and no In­
terviewing techniques sensitive to the dif­
ficulties of obtaining domestic violence data 
are used. In fact, spouses of victims may be 
present when NCS Interviews are con ­
ducted. The result Is estimates of domestic 
violence that are significantly lower than 
those found In other studies, and the

486 Social Work / Novembcr-Dccember 1987



Bureau or Census notes that assaults by 
re la te s  are the most underreported of alJ 
types of victimization NCS Investigates.”  

According to NCS data, annualized for 
tiie years 1973. 1974. and 1975. Gaguln 
reports that fewer than 1 percent of both 
women (3.9 per l.OCO personsl-and men 
(0.3 per 1.000 persons) are victimized by 
spouses or ex-spouses.

McLeod examined 6.200 cases of domes­
tic assault that were reported to law 
enforcement authorities or to NCS Inter­
viewers to determ ine whether or not 
females sustained greater Injuries than 
males when victimized.”  Men comprised 
6 percent of all self-reported spousal 
assault victims In her study, a figure that 
Is considerably higher than that reported 
by Gaugln, who also used NCS data In her 
analysis of domestic violence.”  McLeod's 
survey, unlike those of Slelnmetz. Straus, 
and N lsonoff and B ltman, d isp ropo r­
tionately sampled black people, who. when 
aggregated, were decidedly below the na­
tional average for Income. Seventy-seven 
percent of all male victims In McLeod's 
study were black men. which Introduces 
further questions about the extent to 
which her findings can be applied to the 
general population.30

Whereas a weapon was used In about 25 
percent of all cases in which women were 
victims. 82 percent of all victimizations or 
men Involved weapons. McLeod suggests 
that the data underrepresent weaponless 
assaults, because victims are less likely to 
report these Incidents to the police. A l­
though 25 percent of all offenses against 
women were classified as aggravated 
assaults, about 80 percent of all offenses 
against m en were classified as aggravated 
assaults, and the vast majority of the latter 
cases Involved the use of weapons. In fact, 
none of the men reported a serious victim­
ization In which no weapon was present.31 
In noting that 73 percent of male victims 
known to the police and 77 percent of those 
reported to the NCS sustained Injuries. 
McLeod estim ates that correspond ing 
figures for female victims are between 52 
percent and 57 percent.33 

McLeod concluded that

Clearly, violence against men Is much 
more destructive than violence against 
women....Male victims are Injured more 
often and more seriously than are 
female victims....The data do provide 
rather strong support for the view that 
violence against men and violence 
against women are Independent events. 
Overall differences In weapon use. 
weapon choice, offense seventy, and In­
jury are evident.33

R E S E A R C H  F L A W S  A N D  
C O M M O N  M I S C O N C E P T I O N S

Data from the studies reviewed here pre­
sent a view of domestic violence at odds 
with comm on assum ptions about the 
nature of the problem. Surveys that show 
higher rates of men as aggressors Invariably 
are based on NCS data or official law en­
forcement records, but the researchers 
point out that these studies are flawed 
methodologically because the samples are 
not representative and because men are 
less likely to lodge official victimization 
reports. Nonetheless, two of the three 
studies reviewed that used data from NCS 
and other official sources found that vic­
timized men are abused more often, are 
more severely Injured, or both.

Another problem with much of the domes­
tic violence literature Is that It Is based on 
clinical populations, specifically battered 
women receiving shelter services or thera­
py.”  Data collected and conclusions drawn 
from those who seek shelter or therapy can­
not be generalized to the broader popula­
tion. Victims who seek services may differ 
significantly from the broader population, 
so the value of these studies lies primarily 
In spawning clinical prescriptions for treat­
m en t. not In describing or expla ining 
domestic violence In general.

An unquestioned belief about human 
behavior Is that men are more aggressive 
than women, Yet when Frod l, Ropert- 
Thom e, and Macauley surveyed the em ­
pirical literature on aggression, they found 
that 61 percent of all studies reviewed did 
not show men to be more aggressive than 
women, and that "...women (did notshow| 
consistently lower tendencies than m en to 
be physically aggressive."33 In fact. Frodl 
and her colleagues reviewed studies e x ­
amining nondomestic aggression, a sphere 
In which women are assumed commonly to 
be even more timid than In family, cohabi­
tation. or dating relationships.

There are other comm on m isconcep­
tions. Most people accept the assumption 
that wives, ^^rtlcularly low-lncome wives, 
cannot escape abusive relationships be­
cause of financial dependence. Their en­
trapment ts used to explain the desperation 
of those who resort to spouse killings. 
However, examinations of female spouse 
abuse victims reveal that low -lncome 
women are m ore likely than affluent 
women to leave domestic arrangements In­
volving spouse abuse.”  Also. Slelnm etx's 
study of battered males showed that men 
stay In violent homes for some of the same 
reasons women remain In abusive situa­
tions. In particular, men often become the 
targets of abuse when they step In to pro­

tect children being abused, and because 
women usually become the custodial par­
ent upon divorce, many men are a/raJd to 
leave for fear of further violence directed at 
their children. Stelnmetz adds:

It Is always assumed that the husband's 
greater economic resources could allow 
him to more easily leave a disruptive 
marital situation. Not only do men tend 
to have Jobs which provide them with an 
adequate Income, but they have greater 
access to credit and are not tied to the 
home because of children. This perspec­
tive rests on erroneous sexist assump­
tions. Although males, as a group, have 
considerably more economic security. If 
the husband leaves the family, he Is still 
responsible for a certain amount of eco­
nom ic support of the family In addition 
to the cost of a separate residence for 
himself. Thus, the loss In standard of liv­
ing Is certainly a consideration for any 
husband who Is contemplating a separa­
tion.... Interviews with abused m en sug­
gest that leaving the family home means 
I caving....the comfortable and familiar, 
that which Is not likely to be recon­
structed In a small apartment.37

Another common misconception Is that 
black men treat women more violently th a n ' 
do white men. Even Straus. Gelles. and 
Stelnmetz. whose survey Is the most com ­
prehensive and methodologically sound o f 
all domestic violence Investigations, con­
tributed to this misconception. Reporting In 
1980 that wife abuse was 400 percent 
greater among black couples than white 
coup les , they failed, as have the In­
vestigators of nearly every other domestic 
violence survey, to take Into account that 
social class differences between the races, 
rather than race Itself, may explain discre­
pant rates.3* However. In the one study 
published thus far that was designed 
specifically to examine the convergence of 
race and class In explaining dom estic 
violence rates. Lockhart found virtually no 
difference between the races.”  Although 
a higher percentage of black women re­
ported at least one victimization event, the 
median rale of violent episodes experienced 
by middle-class white women was som e­
what higher than that experienced by 
middle-class black women.

C O N S E Q U E N C E S  O F  
M I S C O N C E P T I O N S

The danger of these misconceptions Is that 
social policy, legislation, and the attitudes of 
officials and the public are being shaped by 
erroneous information.30 For example, the
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d is ta n t district attorney of Milwaukee 
County's Sensitive Crime Unit stated that 
"Ninety-eight percent of ail victims are 
women. Often, the woman Is passive and 
allows It lo happen."31 Milwaukee County's 
Domestic Abuse Specialist Indicated her 
conviction that 94 percent of all abuse In­
volves male assailants and female victims, 
and that all of the men are disturbed em o­
tionally and characteristically have low self­
esteem .33 J o h n  McNally, a p rom inen t 
Milwaukee attorney, pointed out another 
consequence of misconceptions:

In Milwaukee County, the complexion of 
a Jury often determines the outcome of 
a case. Out of 12 Jurors, seven or eight 
will be women, and live of the women 
will be white. The majority will be over 
50 years of age. It you are a black male 
charged wlth’ domestic assault, rape or 
sexual assault of children, what do you 
think your chances are? Black males 
start out with a foot In1 the bucket to 
begin with. And Juries In Milwaukee 
County are more racially m ixed than 
most Juries elsewhere.”

Men Increasingly are defenseless when 
allegations of domestic violence are made. 
Women Increasingly are successfully using 
charges of p..st abuse as a Justification for 
assaulting, killing, or planning to kill 
husbands. W omen also Increasingly escape 
first-degree homicide convictions when 
they claim past spouse abuse.”  The effec­
tiveness of past abuse as a defense results 
from the popular view of domestic violence 
as perpetrated solely by emotionally dis­
turbed men against women who are phy­
sically weak, defenseless, predisposed to 
passivity, and philosophically nonviolent.”  
Rlttenmeyer notes that this view Is sup ­
ported by women's rights activists and 
a growing body of academic literature, and 
that women who kill thetr husbands In­
creasingly explain their actions In the con­
text of a history of abuse.”  These facts are 
particularly Interesting given the fact that 
approximately equal numbers of men and 
women are killed each year by spouses.”  
Rlttenmeyer states that

...the (battered woman| defense, by ex ­
p loiting the traditional stereotypes 
regarding women's weaknesses and vul­
nerability. licenses the quick use of 
deadly force by a specialized group and 
stands as an Ironic contradiction both to 
the social equality sought by women 
and to the basic aim of the criminal law. 
And. finally, the defense. If accepted by 
the courts. Is an unconstitutional. In­
vidious, sex-based classification of the 
due process and equal protection rights 
of male homicide defendants and vic­

tims,..bestowing upon the abused wife 
the unique right to destroy her torm en­
tor at her own discretion.3*

The politically charged atmosphere that 
pervades the broad array of gender-sensi­
tive crimes such as marital rape, sexual 
.abuse cf children, and child abuse Increas­
ingly provides the means by which women 
are able to victimize men socially merely by 
alleging their occurrence. For example , 
growing numbers of wives are falsely accus­
ing their husbands In divorce disputes of 
having sexually assaulted their children.3* 
Wives reportedly are motivated to make the 
false accusations to improve their negotiat­
ing posture In property settlements, to Im­
prove their chances of being awarded sole 
custody of children, or simply to be vindic­
tive toward divorcing husbands.40 Attorney 
McNally slates tliat the popular view of 
these accusations has spawned a host of 
publicly financed support services that 
serve inadvertently In som e cases to 
"...throw gasoline onto the Are."" Typically 
staffed by social workers, the services pro­
vide assistance to legitimate victims, but 
also can prolong court proceedings and In­
crease legal fees for m en Implicated In 
marginal or deceitful cases. Wives who 
allege assault, child abuse, sexual abuse of 
children, or marital rape also have the 
benefit of free representation by county pro­
secutors or district attorneys. Data In ica te 
that 60 percent of the nation's alleged 
abuse cases that Involve children turn out 
to be false, only 1 percent of all allegations 
Involve the serious assaultive behavior the 
public generally regards as truly abusive, 
and disgruntled neighbors as well as 
spouses Increasingly use false abuse allega­
tions vindictively.43

S U G G E S T E D  A P P R O A C H E S
The authors do not intend to diminish the 

seriousness o f domestic violence. Yet at­
tempts to address the problem will not be 
effective un less the full scope o f the 
phenom enon Is acknow ledged. Although, 
as Stelnmetz notes. " ...It Is not likely that 
feminist researchers and counselors will 
publicly acknowledge that males might also 
be victims." society must recognize this fact 
or we will be addressing only a part of the 
phenom enon .43 Nearly every Investigation 
Includes the caveat that the prevalence of 
violence was likely to be underestimated. 
Most.estimates of the true magnitude of the 
problem are that 60 percent of all American 
families experience spouse abuse. When 
child abuse Is considered also, forecasts 
have envisioned family violence as a near­
ly universal phenom enon .44

Given the magnitude of the problem. It Is 
unlikely that psychotherapeutic approaches 
can sucressfully address It. or that psycho­
logical disturbance Is the root of family 
violence In most Instances. It Is more likely 
that the causes arc located In society's rev­
erence for violence, as evidenced In movies, 
advertisements, popular music, and In the 
high rate of firearm ownership.43 Thus , 
laws must clearly state that spouse abuse 
cannot be tolerated: It Is not Just a "family 
affair." Progress has been made: more Juris­
dictions have Instituted procedures requir­
ing police officers to document cases of 
suspected abuse.4* Additionally, som e evi­
dence suggests that recidivist abuse b  
reduced when assailants are Jailed, and 
more Jurisdictions are mandating the In­
carceration of abusers.43

A large percentage of hom icides Involve 
spouses or other Intimates. Considering the 
fact that more than one-half o f all American 
households own guns, m ost of which are 
handguns. Straus recommends the enact­
ment of stringent gun control legislation.40 
Additionally, efforts should be m ade to 
mitigate the scope of violence portrayed hr 
the mass media, even In the absence of con­
vincing empirical evidence of a relationship 
between media violence and household 
violence.

Given the strong relationship between 
childhood victimization and subsequent 
participation In violence during adu lthood , 
harsh discipline must be defined as physi­
cal abuse and merit official Intervention.4* 
A number of studies have shown that 
violence becomes more likely when families 
are Isolated from extended kin: thus, som e 
suggest that governmental policies that 
encourage geographical mobility at the cost 
of reduced ties to members of extended 
families be reshaped.30

Other strategies will be required as well. 
Some writers have argued that violent be­
havior is a natural reaction to Inegalltarian 
structures in society that Inhibit personal 
growth, and the extent to which socially 
structured racial, gender, and class Inequal­
ities frustrate human needs largely predicts 
the amount of domestic violence In society.31 
Consequently, efforts m ust be m ade to 
achieve a more egalitarian society. But con ­
certed efforts In all of these areas are unlikely 
to be effective unless society realizes that 
domestic violence Is a two-way street.

R. L . M c N e e ly . P h D .  Is  P ro fe s s o r  o f  O c ­
c u p a t io n a l  S o c ia l W e lfa re  a n d  C h a i r ­
m a n  o f  (h e  I n d u s t r ia l  a n d  O c c u p a ­
t io n a l  S o c ia l  W e l fa r e  P r o g r a m .  
S c h o o l o f  S o c ia l W e lfa re . U n iv e r s i ty  o f  
W ls c o n s ln -M t lw a u k e e ,  P.O . B o x  7 8 6 ,
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T H E  C H I L D R E N ' S  A D V O C A T E

N e w s l e t t e r  o f  T h e  N e w  J e r s e y  C o u n c i l  f o r  C h i l d r e n ' s  R i g h t s

April, 1991 V o l. IV N o . 2 B ox 615, Wayne, N J 07474 / (201) 694-9323

N .J .C .C .R . H E L P S  S T O P  B IL L

A - 2 4 0 8  S e n t  B a c k  T o  A s s e m b l y  F o r  R e v i s i o n !

The New  Jersey Council for Children’s 
R i g h t s  a n d  t h e  N a t i o n a l  R i f l e  
A ssoc ia tion  su ccessfu lly  defeated the 
A s s em b ly  v e r s io n  o f  the D om e s t ic  
V i o l e n c e  B i l l  w h i c h  d e l e t e d  a 
provision calling for perjury sanctions 
to be staled on all com pla in t form s. 
This provision was lobbied for by the 
N . J . C . C . R .  b e c a u s e  it is  b e i n g  
ev id en c ed  by law y e rs , p ro s e c u to rs , 
judges and others in the legal system 
that the current domestic violence laws 
are terribly abused . In the January 
1991 edition o f the New Jersey Family 
L aw y e r—a n ew s le tte r d is tr ib u ted  to 
fam ily  cou rt law y e rs—that d om es tic  
v io le n c e  is u sed  as a "first strike" 
w eapon  in a p e n d in g  d iv o r c e  that 
e f f e c t iv e ly  " b lin d js id e s"  a s p o u s e , 
usually the husband, by throwing him 
ou t o f  th e m a r i ta l r e s id e n c e  and 
d ep r iv in g  h im  o f  his p ro p e r ty  and 
most importantly his children.

A s p rev iou s ly  reported  in T he  
C h i ld r e n 's  A d v o c a te , the M id d le s e x  
County prosecu tor’s o ffice knows that 
women use dom estic vio ence to gain 
the upper hand in d iv o r .e  actions to 
win property and custody. A ll o f this 
done without due process and usually 
w ith ou t the o th e r s id e  taring given

immediate notice and an opportunity to 
be heard.

Reports from tho N J State Police 
and the Adm in istra tive O f f ic e  o f  the 
Cou rts R eport on D om es tic  V io le n ce  
state that 82%  o f all D .V . complaints 
are filed by women, not 95%  that you 
always see in the media. According to 
these reports a pp ro x im a te ly  5 0%  o f  
these cases are dism issed , w ithdrawn, 
don't rise to the standard o f evidence, 
or are false. Probably this figure is 
m ore in the 70% -80%  range because 
repeated com p la in ts are filed in the 
same cases fo r harassment pu rposes , 
and end up inflating the statistics.

B ecause the defendant's property 
in te re s ts , fa m ily  and c h i ld r e n  are 
im p l i c a t e d  and th e  g o v e r n m e n t 's  
interest to protect those tnily abused is 
important, it is no small constitutional 
m a tte r . A  ju d g e  m u st d e f in e  the 
injury and state why it is irreparable, 
w hen g iv in g  o u t an o rd e r  w ith o u t 
notice . T he decis iv e matter then is 
the risk o f erroneous deprivation. The 
law provides no protection from  risk 
o f  e r r o r  o r  f a ls e  a l le g a t i o n s  and 
b e c a u s e  n o  s h ow in g  o f  im m in e n t  
danger is required to be stated on the 
pre-printed D .V . complaints, the statute

N . J . C . C . R . ' S  S T O R M I N ’ N O R M A N  A T T A C K S

S to rm in ' N o rm a n  W r ig h t , o u r 
M o n m o u t h / O c e a n  C o u n t y  c h a p t e r  
c oo rd in a to r , a lo n g  w ith m em be r and 
non-member parents from his area, kept 
a vigil on the status o f  D .V . B ill A - 
2 4 0 8 / S -2 2 3 0  as it w a s h u r r i e d ly  
rammed through the A ssem bly . After 
a l e r t i n g  t h e  N . J . C . C . R .  o f  th e  
im p e n d i n g  a c t , w e w e re  a b le  to 
organize a letter and phone campaign 
to our Legislators that was instrumental 
in stopping this back-door approach by 
A ssem b lyw om an M arlen e Lynch -Fo rd

is fatally defective because it is not 
narrow ly drawn, but is now open to 
a b u s e .  F e d e r a l  R u l e s  o f  C i v i l  
P r o c e d u r e  6 5  ( c )  g ra n ts  s e c u r i t y  
(p roperty , m on ey , e tc .) i f a T R O  is 
falsely or erroneously given.

Even though som e argue women 
would be reluctant to Tile a complaint 
if the perjury provision is on the form, 
that argum ent fa ils because in m ost 
c om p la in t s itu a tion s p o l ic e  o f f ic e r s  
r e s p o n d in g  to the s c e n e  h av e the 
p ow e r  to  m a k e  an a rre s t o r  f i l e  
c o m p l a i n t s  o n  b e h a l f  o f  t h e  
complainants if they deem necessary.

W e  h a v e  a l s o  a rg u e d  f o r  a 
commission to be set up to investigate 
llie rising number o f false allegations. 
This is not forthcom ing and should be 
addressed by each and every m ember 
to the press and to dieir legislators.

T h e  N .R .A . argued against the 
pending leg isla tion a lso . T h e po lice 
w ould have been granted broad new 
p ow e rs to c o n f is c a te  w eap on s that 
were not used in the alleged assault. 
T h e  ju d g e  c o n d u c t in g  a s u m m a ry  
h e a r in g  c o u ld  r e v o k e  the f ire a rm s  
creden tia ls o f  the ow ners , and they 
would then have to petition the court 
to get them back.

o f Ocean County and the C omm iss ion  
on S ex Discrim ination in the Statutes. 
Norman and others passed out literature 
to every in d iv id u a l they c am e  in to  
contact with in T ren ton . le g is la to rs , 
lobbiests, special interest groups, aides, 
and the m ed ia  w ere b e s ie g e d  w ith 
l i t e r a t u r e  c o n c e r n i n g  t h i s  b a d  
legislation. This organization sends a 
spec ia l n ote o f  gra titude to N o rm a n  
and his forces for their effort to protect 
the rights o f children to two parents.

Continued on Page 3
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•TESTIMONIAL SUMMARY

Proponents of H. Concurrent Resolution 172 might wish to consider 

the following: (1) The Resolution, as presently worded, permits 
a tremendous amount of discretionary latitude in what might be 
considered as abuse, suggesting that it may be too ambiguous;
(2) custody rights may be denied to both parents in families 
with a pattern o f  reciprocal abuse; (3) custody rights may be 
denied to a large number of women; and (4) the absence of 
specified criteria to determine the veracity of spousal abuse 
evidence may be problematic. _
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Chairman Frank and honorable members of the subcommittee, I would like to 

thank you for holding this hearing, and I would like to thank you far inviting 
me to participate today. I wish to start by indicating that although I do have 
a concern about Concurrent Resolution 172, I d o  not view myself as having a 
partisan role in these proceedings. I am here merely to provide information 
that may be useful in your deliberations. In addition, I wish it to be clear 
that I am not here as an apologist for violence. My comments should not be 
construed as motivated by an intsvt to diminish the seriousness of domestic 
violence. Acts of domestic violence are deplorable. They should be punished 
and, wherever possible, all prudent deterrents should be employed.

Having made these points I would like to begin my remarks by noting that 
there are two images of domestic violence. One image has been projected by the 

popular media and by acadsnicians who have examined victims of domestic 
violence housed within shelters for abused wcmen. The image that emerges from 
this view of domestic violenae is that men, exclusively, or nearly exclusively, 
are the perpetrators of physical violence in domestic assaults. This image 
often has guided lawmakers, domestic violence change agents, and other 

activists.
p ,i

A  conflicting image of the phenomenon emerges from research that has been 
conducted on the general population in which people at large are asked to 
disclose their participation in domestic violence. The view of violence that 
emerges from this research is that violence is a nearly universal phenomenon in 
American families, with both sexes being perpetrators and victims of violence. 
If, for example, one uses as one's yardstick of abuse the resort to physical 
punishment in" disciplining children, nearly all American families can be said 
to be abusive at sane time or other. In addition, estimates are that at least 
60% of all families will experience at least one episode of physical aggression 
occurring between spouses during the course of a marriage. And some studi.es 
have found that 95% of both nusbands and wives enploy verbal aggression against 
each other, such as yelling, screaming, insulting each ether, and stomping out 
of rooms. Perhaps it is important to note that such actions often precipitate 

physical violence; in fact they are often precursors to domestic hanicide.

Cne inplication of these findings is that violence against spouses and 
children is more the norm than it is the exception in American family life.

If it is the norm, one might wish to consider whether or not a spouse who has 
on one or two occasions resorted to the use of physical punishment in 
disciplining children should be barred from having custodial rights. I suspect 
that most people would argue against the barring of custodial rights unless it 

can be shown that there has been a pattern in which the person repeatedly 

engages .in routine acts of physical punishment.
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Similarly, the pattern as well as the nature of spousal abuse should be 

taken into account in any proceedings in which a parent's custody rights are at 
stake. Yet as the Resolution is worded presently, I can see no distinction 
between those families that have experienced battering exclusively in the form 
of verbal abuse and those that have experienced physical abuse. Nor can I see 
a distinction drawn between those families that have experienced only one 
episode of physical spousal violence, and those that routinely experience a 
pattern of physical abuse. And what about families in which there is a pattern 
of reciprocal violence? Finally, I am unable to discern any distinction 
between a situation in which spouses have resorted to the use of a push or a 
shove, versus those, for example, that have resorted to the use of fists or 
objects in striking spouses.

Given this, it seems to m e  that the Resolution, as presently worded, 
permits a tremendous amount of discretionary latitude in what might be 
considered as abuse. Forecasting future courtroom situations suggests that the 

Resolution may be too ambiguous and subject to legal challenge.

Another point I would like to make is that it is conceivable that custody 
rights will be denied to more wanen than presently imagined if the Resolution 
is enacted into law. Most people are surprised to find out that the best - - • 
scientific estimates indicate that whereas 1.6 million wives are "beaten" by 
their husbands each year, 2.4 million husbands are "beaten" annually by their - 

wives. By "beaten" is meant having been kicke'3, bitten, or hit with a fist or 
object, actually being beaten up, or having been victimized by the threat or 

actual use of a gun or knife.

One reason why people tend to react with such disbelief to these figures 

is because they fly in the face of the popular image of violence promoted by 
the media and by academicians who examine fsnale victims housed in shelters. 
They also fly in the face of official crime reports that indicate much greater 
male involvement in physical abuse. And such data do not correspond to the 
image most people have of wanen as being philosophically nonviolent and 

predisposed to passivity.

Yet rigorous studies have shown that men tend to contact formal 
authorities only in the most serious cases of female perpetrated abuse, thereby 

skewing the official crime report statistics by underreporting female 
perpetrated spousal violence. Rigorous studies also have found that wanen are 
as likely as men t o  selecrt and initiate physical violence, that men and wanen 
are equal in their intentions when using physical violence, and that whereas 
husbands are the aggressors in sane families, wives are the aggressors in other 

families, and that many families experience reciprocal violence. Another 

finding that tends to surprise people is the fact that battered men often stay
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in abusive situations because they fear that their absence will result in 
continued violence being visited upon their children. As one researcher found, 
these men often becar.e targets for abuse when they step in to protect children 
from being abused. I might add that studies also have found that wanen are 
sariewhat more likely chan men to engage in the most serious forms of violence, 
perhaps because of the greater average size and strength of men.

Given these findings I think it is important for those who support 
Resolution 172 to consider that one possibly unintended consequence of the 
Resolution might be that a large number of women will be denied custody rights 
to their children. I also wander what the courts will do in cases wherein 
domestic violence is reciprocal. Will both parents be denied custody?

Finally, the Resolution does not appear to set out criteria relating to 

the veracity of evidence to be considered in court. It merely indicates that 
spousal abuse evidence should be considered. It seems to me that guidelines 
should be established that can determine the veracity of the evidence. This is 
especially so when one considers that sane seminar leaders apparently are 
recommending to divorce-prone seminar participants that false records of abuse 
are expeditious means to remove husbands fran the marital residence prior to 
the commencement of actual divorce proceedings. They can be used also as tools 
to achieve better bargaining positions in property settlanents, or to improve 
chances of being awarded sole custody of children. According to one author who 
attended a number of saninars, the means rec a m e n d e d  to seminar participants to 

achieve these objectives is ny the filing of false danestic violence claims 

prior to filing far divorce.

I might add that false claims of spousal violence is but one strategy.
More and more false sexual abuse allegations are being heard each year. Cine 

researcher has estimated that more than 500,000 families are put through 

investigations of unfounded reports of sexual abuse each year. And, in the 
most serious of situations, those involving domestic homicides, another 

researcher found that fewer than 10% of cases involving female perpetrators 
examined in her study of five major American cities actually warranted 
justifiable pleas of self-defense. This was despite the fact that nearly 60% 
of the women claimed self-defense as the homicide motive. Indeed, in cases 

involving male homicide victims who were asleep, infirm, intoxicated, or 

helpless, 73.3% of the female assailants claimed self-defense. Yet 30% of the 
women had prior violent arrest records involving individuals other than their 

spouses.

In conclusion, it would appear to be most advantageous for attention to be 

directed to the issue of credible evidence. The Resolution merely specifies 
that evidence of spousal abuse should create a statutory presumption. The 

absence of focus o n  credible evidence seems to m e  to be a serious flaw.

THANK YOU
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F a ls e  A l l e g a t io n s  o f  
C h ild  S e x u a l  A b u s e

W h y  is it h a p p e n i n g ?  W h a t  c a n  w e  d o ?



c r im e s ; m a n y  d e f e n d a n t s  w e re  
guilty , but th e  p ro s e c u t io n  d idn 't 
have th e  p r o o f  n ecessa rv  to c o n ­
vict. T h e  truly in n o c e n t d e fe n d a n t 
was rare. T h e  o th e r  a u th o r , a p rac ­
ticing psvch ia trisl a nd  a critic o f 
c o u r t r o om  re liance o n  psych ia tric 
e x am in a t io n s , testified regu larly o n  
b eh a lf o l th e  p ro s e c u t io n , re b u t­
ting d e fe n s e  e xp e r ts  c la im s that 
psychiatric to o ls w ere inTptu i to a 
liirv d e c id in g  m en s q u e s t io n s .

3

ust a few  short years ago , 
n e ith e r o f  th e au th o rs c o u ld  
have an tic ip a ted  that his 
p ro fe ss ion a l life w ou ld  b e ­
c o m e  so  heavilv in v o lv ed  in 
cases o f  a lleg ed ch ild  m o ­

lesta tion , O n e  o f  us, a p u b lic  d e ­
fend e r , fo u n d  that on lv  1 o r 2 
p e rcen t o f his clien ts w ere Iruh in ­
n oc en t o f  any w ron g d o in g . M am  
d e fe n d a n ts  had  b e e n  m o re  ba rged  
but w e re actually guiltx o i lesser
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N ow  s om e th in g  new  a n d  u n ­
p re c e d e n te d  has em e rg e d , s o m e ­
thing that is having a devasta ting 
im pact o n  th e  lives o f th ou sa n d s o f 
p e rson s a n d  th rea ten s m any o f  the 
d u e  p ro c e s s  p ro te c tion s o f all o f  us. 
W e  are sp ea k in g  o f the w id e sp rea d  
o c c u r re n c e  o f  false a ccu sa tion s o f 
ch ild sexua l a b u se . A nd  w h ile  in ­
fo rm ed  p e r s o n s  may d isag ree o n  
h ow  o fte n  false accu sa tion s are 
m a d e , th e re  is n o  real d o u b t that it 
is h a p p e n in g  far m o re  o f te n  than 
ou r soc ie ty  can afford .

S om e  re sea rch ers cla im  that on ly  
8 p e rc en t o f  cases s tu d ied  are fic­
titious, (D a v id  P .H . Jo n e s  a n d  J. 
M e lb o u rn e  M cC raw , R e lia b le  a n d  
F ic t it io u s  A c c o u n ts  o f  S e x u a l A b u s e  
o f  C h ild re n , 2 J In te rpersona l V io l­
e n c e  (M a rch  1987 ).) O th e r s  stress 
that n a tio nw id e , on ly  a b ou t 4 0  p e r ­
c en t o f all reports are substan ti­
a ted . (D o u g la s  J. B esha rov , C h i ld  
A b u s e  a n d  N e g le c t  R e p o r t in g  a n d  
In v e s t ig a t io n :  P o lic y  G u id e lin e s  (o r  
D e c is io n m a k in g , R epo rt to  A m e r i­
can Bar A ssoc ia tion  and Am e r ic a n  
Pub lic W e lfa re  A ssoc ia tion , O c t  8 , 
1987 .)

W e  are u n im p re s s ed  by stud ie s 
d o n e  in lab ora tor ie s , c la im ing  that 
c h i ld r e n  a re  n o t s u s c e p t ib le  to  
lead ing q u e s t io n s . S u ch  stu d ie s fail 
to d u p lic a te  th e reality o f  investi­
gative in terv iew s in actual cases. 
H o w e v e r , it c lea r ly  w o u ld  b e  
uneth ica l to a ttem pt to se e  if a child 
c o u ld  b e  tra ined to b e liev e falsely 
that se xu a l a bu se had taken p la ce .

Even if th e  true in c id e n c e  o f  false 
a llega tion s o f  sexual a b u se  is u n ­
kn ow n , it s e em s b ey on d  q u e s t io n  
that th e  p ro b lem  is a se riou s o n e , 
d ese rv in g  o f  a carefu l reev a lua tion  
o f cu rren t th eo ry  and p ra c tice .

T o  b eg in  to unde rs tand  th e  d e ­
v e lo pm e n ts  that u ltim ately led to 
in n o c e n t p e rson s b e ing  cha rg ed  
with ch ild  m o les ta tion  and  to p ro s ­
e cu to rs re ly ing so heavily o n  th ose  
w h om  th e y  t ra d it io n a lly  d is ­
d a in e d—th e m enta l hea lth  p ro fe s ­
s iona ls—w e may take as a starting 
po in t S en a to r W a lte r M on d a le 's  
1973 h ea ring s o n  ch ild  a b u s e  and 
n eg lec t . T h o s e  hearings led  to the 
passage o f  th e C h ild  A b u s e  P rev en ­
tion and  T rea tm en t Act o f  19 74 , 42
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use §§ 5101-5106. G ra d u a lly , all 
the s ia tes w e re  requ ire d  to d e ­
v e lo p  p ro g ram s a im ed  at faster re c ­
o g n it io n  and  trea tm en t o f  ch ild  
a b u se . W e  se e  n o  reason  to d o u b t 
that th o u sa n d s  o f c h ild re n  b e n e ­
fited , b u t at the sam e tim e , a d is ­
tu rb ing trend was set in m o t io n .

W h i le  physica l a bu se  will I :ave 
b e h in d  physica l e v id e n c e , sexua l 
a b u se  m ay n o t . As a resu lt, inv es­
tigators from  law e n fo r c em e n t and 
ch ild  p ro te c t io n  agenc ie s h ad  the 
d ifficu lt jo b  o f  in terv iew ing y o u n g  
ch ild re n  w h o  m igh t b e afraid to say 
w hat h ad  h a p p e n e d  to th em . As 
they h av e d o n e  so o f te n , p u b lic  
a g en c ie s tu rn ed  to “ e x p e r ts "  from  
the m en ta l h ea lth  p ro fe s s io n s , this 
tim e fo r lesson s in h ow  to talk to 
c h ild re n .

It is o u r  c o n te n t io n  that false al­
leg a tion s o f ch ild  sexua l a b u s e  are 
o n  th e  inc rea se as a d irec t resu lt o f 
this a llian ce b e tw e en  law e n f o r c e ­
m en t a n d  m en ta l h ea lth  p ro fe s ­
siona ls . W e  w ant to e xp la in  this 
d e v e lo p m e n t and  suggest a b e tte r 
way to  p ro te c t ch ild ren  w h ile  p r o ­
tec ting  th e  in n oc en t .

Investigators and therapists: 
two different worlds

Neu tra lity  is th e s in e  q u a  n o n  o f 
th e  crim ina l investigator. H e  o r  sh e 
a dv o c a te s n e ith e r for ind iv idua ls 
n o r fo r politica l and soc ia l c au ses . 
W h e r e v e r  th e truth lea d s , th e  re ­
sp o n s ib le  investigator fo llow s .

W e  b e liev e that the r o o t c a u se  o f 
th e  cu r re n t p ro b lem  o f  fa lse a lle-

Lee C o le m a n  p ra c tic e s  p s y c h ia t r y  in  
B e rk e le y , C a lifo rn ia .  H is  c o n c e rn s  
a b o u t  th e  in f lu e n c e  o f  p s y c h ia t r y  in  
le g a l p ro c e e d in g s  h a v e  b e e n  r e f le c t ­
e d  in  s e v e ra l d o z e n  a r t ic le s  as w e l l  
as in  h is  b o o k , T h e  Reign o f  Error: 
P sy c h ia try , A u th o r i ty , a n d  Law  
(B e a c o n  P ress 1 9 8 4 ). P a t r ic k  E. 
C la n c y  is a c e r t i f ie d  c r im in a l  la w  
s p e c ia l is t  in  th e  S ta te  o f  C a lifo rn ia .  
C la n c y 's  la w  f irm  in  S a c ra m e n to  
d e a ls  e x c lu s iv e ly  w ith  c h i ld  m o le s ­
ta t io n ,  re p re s e n t in g  b o th  ju v e n i le  
a c c u s e rs  a n d  th e  a c c u se d .

gations o f  c h ild  sexua l a b u se  is the 
in com pa tib ility  b e tw e en  th e n e u ­
trality re q u ire d  o f investigators and 
a series o f b iases im p o r te d  in to the 
in v e s t ig a t iv e  p r o c e s s  f r om  th e  
m en ta l h ea lth  p ro fe ss ion s .

U n lik e  investigators , therap ists 
are n o t n eu tra l. T hey  are a dv oca te s 
w h o  se ek  to  p r o m o te  the w elfa re 
o f  th e ir  p a t ie n t s . T h e  p a t ie n t 
(s om e t im e s  in c lu d ing  the family) 
b e c om e s  th e  m a jo r s o u rc e  o f  in ­
fo rm a tion , a n d  the therap ist m o n i ­
tors p rog re ss by rely ing heavily o n  
th e re p o r te d  fe e lin g s  o f th e pa tien t.

W h a t w o u ld  h a p p e n  if therapists 
b e c am e  investigators in legal cases 
in v o lv in g  th e ir  p a tie n ts?  C o n ­
versely , w hat w ou ld  h a p p e n  if in­
vestigators w e re  tra ined to th ink 
a n d  a c t lik e  th e ra p is t s , s e e in g  
th em se lv e s as a d v o c a te s  for o n e  or 
m o re  p e rs o n s  b e ing  investigated? 
This is w ha t h a p p e n e d  in th e  late 
1 9 70 s and  early 1 9 80 s , a n d  w h ile 
th e  resu lts are all a ro u n d  us , little 
has b e e n  w ritten to e xp la in  this his­
tory and  its a fte rm a th .

B o th  c am p s , th e sexua l a bu se  
“ spec ia lists" from  m en ta l hea lth  
fie lds and  th e  crim ina l and  ch ild  
p ro te c t io n  investigators , c am e  to 
b e liev e s in ce re ly  that their m a jor 
task was to  "b e iie v e  th e  ch ild "  and 
to c on v in c e  o th e rs to d o  th e sam e . 
This was certa in ly n o t an a ttem p t to 
h id e  th e  tru th . It w as, ra ther, the 
resu lt o f  th e ir b e lie f that w h en  it 
c om e s  to se xu a l a b u se , th e ch ild 's 
s ta tem en ts a re  th e truth .

S oc ie ty  h a d  for so  lon g  igno red  
incest victim s, s om e  o f  w h om  never 
to ld  a n y o n e  a b o u t their v ictim iza­
tion o u t o f  fear o f  the ir abu sers o r 
o u t o f  fam ily loyalty , that th e  new  
m e n ta l h e a lth  s p e c ia lis t s  c o n ­
c e iv ed  th e p ro b lem  so le ly  as o n e  o f 
h e lp in g  m o le s ta t io n  victim s to  d is­
c lo s e  their a b u s e . T h e  exc lu s iv e fo ­
cus was o n  th e  m o le s te d  ch ild  w h o  
hid th e  fact; they failed to re c o g ­
n ize that u n d e r  certa in c on d it io n s , 
a ch ild  m igh t m ake a false a llega ­
tion . T hey fa iled to u nd e rs ta n d  that 
their ow n  q u e s t io n in g  o f th e  ch ild , 
if it was b a sed  o n  a p rior a ssum p ­
tion that a b u se  had o c c u r re d , m ight 
b e  th e  very th ing that c o u ld  cause 
su ch  an u n d e s ire d  resu lt.

T o  illustrate the "b e lie v e  the 
ch ild "  a p p ro a c h , c on s id e r th e  re c ­
o m m e n d a t io n s  o f psychiatrist R o ­
land S um m it , a m a jo r figure in the 
d e v e lo pm e n ts  o u t lin e d  a b o v e . In 
1 9 83 , in an article d esc r ib in g  what 
h e  te rm e d  th e  "ch ild  sexu a l a bu se 
a c c om m o d a t io n  sy n d rom e ,"  S um ­
m it w ro te :

• A c c e p ta n c e  and va lida tion are 
c ruc ia l to the p sy ch o log ica l su r­
vival o f  th e  victim . . .  .
• [S um m it invited] m o re  active, 
m o r e  e ffec tiv e clinical a dv ocacy  
. . . w ith in the system s o f  ch ild  
p ro te c t io n  and crim ina l ju stice .
• . . . [T ]he  va lida tion o f  the 
c h ild 's  p e rc ep t io n  o f reality , a c ­
c e p ta n c e  by adu lt care takers and 
e v e n  th e  em o tio n a l survival o f 
th e  ch ild  may all d e p e n d  o n  the 
k n ow le d g e  and skill o f  th e c lin i­
cal a dv oca te . Every clinician must 
b e  c a p a b le  o f u nd e rs ta n d in g  and 
a rticu la ting the p os ition  o f  the 
c h ild  in th e  prevailing a du lt im ­
b a la n c e  o f  credib ility .
• C lin ica l e x p e r ie n c e  a n d  e xp e rt 
te s t im on y  can p rov id e  advocacy
fo r th e  c h i ld  [C h ild re n ] n e e d
an  a d u lt  c lin ic a l a d v o c a t e  to 
transla te th e ch ild 's w orld  in to an 
a d u lt-a c c e p ta b le  language .
• A s an a dv oca te for th e  ch ild 
b o th  in therapy and in c o u r t . . .  
th e  m o r e  illogical and  in c red ib le  
th e  in itia tion s c en e  m igh t s e em  
to adu lts , th e  m o re  likely it is that 
th e  ch ild 's  pla intive d esc r ip tion  
is va lid .
• T h e  specia list m ust h e lp  m o ­
b ilize skeptica l care takers in to a 
p o s it io n  o f  be lie f, a c c e p ta n c e , 
s u p p o r t and p ro te c t io n  o f  the 
c h ild .

(R o la n d  S um m it , T he  C h i ld  S e xu a l 
A b u s e  A c c o m m o d a t io n  S y n d ro m e ,  
7 C h i ld  A b u s e  &  N e g le c t  1 7 7  
(1 9 8 3 ) .)

S um m it justified such a o n e -s id e d  
a p p ro a c h  w ith a c la im  w h ich  is still 
e c h o e d  by m a ny  c h i ld  a b u s e  
p ro fe s s ion a ls : " I t  has b e c o m e  a 
m a x im  a m o n g  c h i ld  s e x u a l a b u s e  in ­
te r v e n t io n  c o u n s e lo rs  a n d  in v e s t i­
g a to rs  th a t  c h ild re n  n e v e r  fa b r ic a te  
th e  k in d s  o f  e x p lic it  s e x u a l m a n ip u ­
la t io n s  th e y  d iv u lg e  in  c o m p la in ts  o r
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in te r ro g a t io n s . "  [Em phas is a d d e d .]
S u ch  ideas had a p ro fo u n d  im ­

pact o n  front-line w orkers from  law 
e n f o r c e m e n t , so c ia l w o rk , a n d  
m en ta l h ea lth . W o rk s h o p s  o n  s e x ­
ual a b u se  p rom o te d  the fee ling that 
a c om p e te n t , sensitive, and u p -to - 
d a te  p r o f e s s io n a l w o u ld  b e l ie v e  
m o les ta tion  had occu rred , w hile o n e  
w h o  raised d o u b ts  was in c om p e ­
tent, insensitive, and not fit to h a n ­
d le  su ch  cases . U n d e r  su ch  p re s ­
s u re s , in v e s t ig a to rs  c o u ld  eas ily  
c o m e  to feel that every case lab e led  
" substan tia ted" o r " fo u n d e d "  was 
a sign o f c om p e te n c e  and c o n c e rn  
for c h ild re n .

T h e  m y th  that c h ild re n  n ev e r 
fabricate stories a b ou t sexua l a bu se 
b ro u g h t a g lo r iou s sim p lic ity to  th e 
d ifficu lt task o f investigating p o s s i­
b le  se xu a l a b u se  o f  a ch ild . If m o ­
le s ted  c h ild re n  may b e  hesitan t to 
a dm it w ha t h a p p e n e d  (s om e th in g  
w e d o  n o t d ispu te ) a nd  n o n -m o -  
le s ted  c h ild re n  (q u o tin g  Sum m it) 
" n ev e r fabricate exp lic it se xu a l m a ­
n ip u la t i o n s ,”  th e n  i n te r r o g a t o r s  
w o u ld  h a v e  e v e ry th in g  to  g a in  a n d  
n o th in g  to  lo s e  b y  u s in g  a q u e s t io n ­
in g  te c h n iq u e  a im e d  a t " e n c o u r a g ­
in g "  th e  c h i ld  to  d is c lo s e  a b u s e .  
L ead in g  q u e s t io n s suggestin g  that 
a b u se  had  o c c u r re d , and  positive 
re in fo rc em en t for sta tem en ts a b ou t 
a b u se , w o u ld  " h e lp "  th e  m o le s te d  
ch ild  tell th e secre t, w h ile  n o n -m o -  
les ted  c h ild re n  w ou ld  b e  resistant 
to su ch  te ch n iq u e s .

W e  n ow  kn ow , o f c o u r s e , that 
th e se  id ea s are w rong . T h e re  is n o  
g ro u p  o f  h um an  be ing s that is im ­
m u n e  to  suggestib ility—and  th e 
id ea that c h ild re n  are im m u n e  is 
e spec ia lly  un like ly , g iven th e ir in ­
te llec tua l and em o t io n a l im m a tu r i­
ty a n d  th e ir d e p e n d e n c e  o n  adu lts . 
T h e re  is c o n s id e ra b le  irony in the 
fact that it w as th e " e x p e r ts "  from  
th e m en ta l hea lth  p ro fe s s io n s  w h o  
so e ffec tiv e ly  c o n v in c e d  p o lic e  and 
socia l w o rk  investigators o f  th ese  
false id ea s .

T h ou sa n d s o f  ch ild ren  have b e e n  
s u b je c te d  to interview's b a sed  o n  
th e se  id ea s . T h o s e  w h o  have had a 
c h a n c e  to study a u d io - o r  v id e o ­
tapes o f th e s e  interv iew s d o  no t 
n e e d  e x p e r t c red en tia ls to  u nd e r-
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stand w hat can h a p p e n . H e re  is an 
e x am p le  from  the w e ll-p u b lic iz ed  
" C o u n try  W a lk "  case in M iam i, 
w h ich in 1985 resu lted  in th e c o n ­
v iction o f  a c o u p le  w h o  ran a ba ­
bysitting serv ice in their h o m e . 
(Feop/e v. F ra n c is co  F as te r, D a d e  
C ty , Fla, N o  8 4 -1 9 7 2 8  A  (1 9 8 4 ) ; 
P e o p le  v. U lia n a  F us le r, D a d e  C ty , 
Fla, N o  8 4 -1 9 7 2 8  B (1 984 ).)

C rea t in g  "m em or ies"
" S u e ,"  c lo s e  to her fifth b ;'th d a y , 

was in te rv iew ed  at th e requ e st o f 
p ro s e cu to rs  by a social w o rk e r w h o  
had a spec ia l in terest in sexua l 
abu se . A sk e d  w hat h a p p e n e d  at the 
babysitters '. S u e  re p lie d , "T hey  d id 
n o th in g  b ad  to m e ."  A sk e d  if sh e 
saw any th in g  bad d o n e  to o th e rs , 
sh e sa id , " N o ."

A fte r S u e said sh e had  lea rn ed  
from  h e r m o th e r  that th e  babysit­
ters w e re  bad and w ere in jail, sh e  
was th en  to ld  by the socia l w o rk e r 
that o th e r  ch ild re n  c la im ed  n a k ed  
g am es w e re  p lay ed . (In truth , su ch  
s ta tem en ts c am e  on ly  after h igh ly 
lea d ing  and  suggestive in te rv iew ­
ing.) S u e  said sh e  d id n 't th ink this 
had h a p p e n e d , so the socia l w o rk ­
er a sk ed  h e r to  p re te n d  w hat m ig h t  
have h a p p e n e d . A fter u nd ress in g  
the "ana tom ica lly  c o rre c t"  d o lls , 
Sue was a sk ed  what k ind o f g am es 
they p lay ed . " D u c k , D u c k , G o o s e ,"  
sh e  r e s p o n d e d .

W h e n  S u e  failed to play a sexua l 
g am e w ith th e  do lls , s h e  was to ld  
that i f  th e  ch ild re n  w ere to u c h e d  in 
private p la ces , then that was w rong . 
S u e  a ga in  r e p e a t e d  th a t " th e y  
d id n 't d o  any th ing bad to m e ,"  to 
w h ich s h e  was to ld that if s h e  d id  
have a se c re t to tell, " e v e ry b od y  
w ou ld  b e  very p ro u d  o f  y ou  for 
te lling ."

N ow  Su e a sk ed  if bad th ings h a p ­
p e n e d , and  sh e  was to ld , " s o m e  o f 
the c h ild re n  said so , a n d  I b e liev e 
th e c h ild re n , b eca u se  I d o n 't  th ink 
c h ild re n  m a k e  up  stories like that." 
(Sue, o f  c ou rs e , c ou ld  n ot k n ow  that 
n o n e  o f th e o th e r ch ild re n  ta lked 
ab ou t any sexua l activities until they 
w ere s u b je c te d  to te c h n iq u e s  s im ­
ilar to w hat she was e xp e r ie n c in g .)

W h e n  S u e  n ex t was to ld  that 
ev en  "b ig g e r"  c h ild re n  had said 
su ch  th ings , sh e  was finally c o n ­
v inced . " N ow  I fo u n d  ou t that it was 
true b e c a u s e  o th e r  ch ild ren  said it," 
sh e said . S h e  was a lso to ld  that "all 
o f  th e  pa ren ts . . .  are real p ro u d  o f 
their c h ild re n  if they d o n 't k e e p  a 
secre t. . . ."

D e s p i te  th e  fact that S u e  had 
con s is ten tly  d e n ie d  see ing  such 
th ings a n d  h a d  clearly said sh e  had 
n ow  " fo u n d  o u t"  what had  h ap ­
p e n e d , sh e  was n ex t a sk ed  to d e m ­
o n s t r a te  w ith  th e  d o l ls . S h e  
c om p lie d , to u c h in g  th e pen is o f  the 
m a le d o ll w ith h e r finger. A s the 
sess ion  d rew  to a c lo se , sh e  was 
e n c o u ra g e d  to  try to " rem em b e r"  
even m o re  after sh e w en t h om e  and 
to try to tell h e r paren ts .

Five m o n th s  later sh e was again 
in te rv iew ed , a n d  n ow  h er " m em ­
ory" was d e fin ite ly  im p ro v e d . She 
ta lked a b o u t kn ives h e ld  to n ecks , 
"cu t y ou r h ea d  o ff" g am es , and 
n ow  " D u c k , D u c k , G o o s e "  in c lu d ­
e d  taking c lo th e s  o ff . She n ow  "re ­
m e m b e r e d "  th a t e a c h  o f  h e r 
babysitters p u lle d  o n  her vagina at 
th e sam e  tim e .

E n c o u r a g e d  by S u e 's  n ew  
"m em o r ie s ,"  h e r in terv iew er asked 
if sh e had  se e n  any boy s have their 
pen ise s b itten , w h e th e r th e  ch il­
d ren  p la y ed  a " p e e -p e e "  g am e , 
w h e th e r they p layed with urine and 
feces , a nd  w h e th e r th e ch ild ren  had 
b e e n  g iven any th ing  to eat o r drink 
that m a d e  th em  s leepy . T h e se  w ere 
all th ings th e  socia l w orke r said the 
o th e r ch ild re n  had c la im ed , bu t Sue 
said sh e  h a d n 't s e en  any o f  this.

O n c e  aga in , sh e  was e n c o u ra g e d  
to try to  r e m em b e r  m o re  a n d  tell 
h er pa ren ts , b e c a u s e , as h e r in ter­
v iew er said , "I k ind o f  have a fe e l­
ing that m a y b e  th e re  m igh t be 
s om e th in g  e ls e . . .  ."

Eight m o n th s  a fter this sess ion , 
and ov e r a year s ince the first in­
terv iew , Su e was th e first ch ild  wit­
ness ca lled  by th e  p ro s e c u t io n . She 
p rom ise d  to tell th e  truth , w h ich 
satisfied th e  ju d g e  that s h e  was 
c om p e te n t to testify, and th en  w ent 
o n  to d e s c r ib e  th e "cu t y ou r head  
off" g am e , a n d  a lso said that any 
ch ild ren  w h o  a sk ed  for a cu p c a k e

had a kn ife h e ld  to their th roa ts. 
Everyone was naked , sh e  said , and 
her private parts w ere p u lle d . S he 
was ev en  ab le  to draw  a p ic tu re  o f 
what h a p p e n e d . Sue said sh e  d idn 't 
see any th ing d o n e  to o th e r  ch il­
d re n , but later said sh e  k n ew  it 
h a p p e n e d  to th em .

Not ly in g
and not te l l in g  the truth

T h e  " b e l i e v e  th e  c h i ld "  a p ­
p roa ch  th u s turns ou t tc L>e m o re  
truly a "d isb e liev e den ia ls bu t b e ­
lieve d isc lo su re "  a p p ro a c h . C h i l ­
d ren  m ay "lie" w h en  th ey  d en y  
a bu se , o u t o f fear o r loyalty tow ard 
the a bu se r , but they n ev e r " lie" 
a b ou t a b u s e . As th e p re c ed in g  e x ­
am p le  sh ow s , how ever, by the tim e 
Sue testified against her babysit­
ters, sh e  was hardly " ly ing ." S h e  
now  b e lie v e d  what sh e  was saying, 
and was to o  y ou ng  to und e rs ta n d  
that h e r belie fs c am e  n o t from  
m em o r ie s  o f her ow n  e x p e r ie n c e s  
but from  w hat she had le a rn e d .

T hu s , th e  frequently h ea rd  d e ­
bate a b o u t w h e th e r ch ild re n  m ay 
"lie" a b o u t sexual a bu se  m isses the 
p o in t in m o s t cases. T h e  real q u e s ­
tion is n o t w h e th e r th e ch ild  b e ­
lieves w ha t h e o r sh e  is say ing , but 
w h e th e r th e  s ta tem en ts are ba sed  
on  m em o r ie s  o f real even ts o r  o n  a 
m en ta l im age crea ted by su gg es ­
tive qu e s tio n in g .

In o u r e xp e r ie n c e , w h ich add s up 
to  h u n d r e d s  o f  a lle g a t io n s  a n d  
a b ou t fifteen h u n d re d  h ou rs o f  a u ­
d io - o r v id e o ta p e d  in terv iew s w ith 
ch ild ren  b e in g  investigated for p o s ­
sib le m o le s ta t io n , c h ild re n  qu ite  
regularly m a ke  a llegations that can 
be factually p rov en  n o t to b e  true . 
W h e n  this h a p p en s , it is rare for the 
ch ild to b e  the true in itiator o f  the 
false s ta tem en ts . In m o s t cases , the 
ch iid ’s false s ta tem en ts are the 
p ro d u c t o f  an interview ing style that 
leads th e ch ild  gradually to c o n ­
struct a m en ta l p ic tu re o f  a b u se . 
This p ic tu re  b e c om e s  th e ch ild 's 
"m em o ry ."  T he resu lt can b e  d is ­
a strous, n o t on ly for th e  justice 
p ro cess bu t a lso for th e  ch ild 's 
em o tio n a l w e ll-b e ing .
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Separa t ing  real m emor ies  
from  indoc tr in a t io n

G iv e n  that real m o le s ta t io n  m ost 
certa in ly d o e s  o ccu r , th e c ou r ts  are 
left to  sepa ra te the w hea t from  th e 
cha ff. W h e n  is a ch ild 's te s tim ony  
trustw orthy , and  w h en  is it th e 
p ro d u c t o f  interview s that have 
c o n tam in a te d  the ch ild 's ability to 
k n ow  th e  truth?

It s e em s  to us that a c lea r re co rd  
o f  all in terv iew s with th e ch ild , via 
a u d io - o r  v id e o ta p e  re c o rd in g , is 
th e  b es t way for a ju d g e  o r jury to 
d e te rm in e  re sp on s ib ly  w h e th e r  the 
ch ild 's  te s tim ony  is c om in g  from  
m em o ry  o r from  p rior suggestiv e 
in te rv iew s . W e  find that in m any 
cases , n o n e  o f the in terv iew s are 
ta p e d ; in m any o th e r  cases in ter­
v iew s a re ta ped  on ly  after m any 
se ss ion s have a lready taken  p la ce 
and  th e  ch ild  is n ow  ready to " d is ­
c lo s e .”

W e  th ink it is significant that 
th o s e  w h o  like to call th em se lv e s 
" a d v o c a te s  for th e ch ild ,"  su ch  as 
p o l ic e , ch ild  p ro tec tiv e serv ices , 
d istrict a ttorney s , and a b u s e  th e r ­
apists , a re th e very o n e s  w h o  have 
resisted  th e  use o f tape re c o rd in g  
as a s tandard investigative to o l . In 
o th e r  w o rd s , th o s e  w h o  are ta lking 
to  th e  ch ild  in th e crucia l early 
stages o f  an investigation s e em  to 
b e  th e  m o s t u n c om fo r ta b le  a b o u t 
d o c u m e n t i n g  e v e ry th in g  th a t is 
h a p p e n in g .

Therap is ts as invest igators
This p ro b lem  o f  u n d o c u m e n te d  

in te rroga tion s o f  c h ild re n , w h ich  
leaves th e  trier o f fact w ith in a d e ­
q ua te  e v id e n c e  to eva lua te th e 
qua lity o f  th e q u e s t io n in g  p ro c e s s , 
is m o s t sev e re w h en  ch ild  th e ra ­
pists b e c o m e  part o f th e investiga­
tive p ro c e s s . It is c o m m o n  p rac tice 
for p o lic e  o r  ch ild  p ro te c t io n  inves­
tigators to refer a ch ild  for therapy 
at th e very ou tse t o f  an investiga ­
tion . T h e  stated p u rp o s e  is e ith e r to 
h e lp  th e  ch ild  d isc lo se in fo rm a tion  
a b o u t a b u s e  o r to h e lp  th e  ch ild  
w ith  th e  tra um a  s e c o n d a r y  to 
a bu se .

If th e  ch ild  is a true m o le s ta tion  
v ictim , b o th  o f th ese  p u rp o s e s  may 
b e fu lfilled w ith n o  harm  d o n e  to 
the tru th -seek ing p ro cess . But if the 
ch ild  has n o t b e e n  a b u s e d , such 
therapy can have a p ro fo u n d ly  
con tam in a tin g  im pac t. W e e k  after 
w eek , th e child is q u e s t io n ed  abou t 
a bu se  an d  e n c o u ra g e d  to "tell the 
secre t ."  In o u r e x p e r ie n c e , c h il­
d ren  m ay " learn" in su ch  sessions 
that they are in d an g e r and m ay d e ­
v e lo p  m a jo r fears a n d  anx ie ties . 
T hey  m ay learn to b e lie v e  they 
w ere a b u sed  and gradua lly c o n ­
struct th e  deta ils. T hey  m ay c om e  
to b e liev e in th ese  inv en tion s with 
all the sincerity that real events 
w ou ld  call forth . T hey  m ay , tragi­
cally, learn to hate a paren t w h o  has 
nev er h a rm ed  th em .

T h e  therapists c h o s e n  by th e in­
vestigators are o ften  h a n d p ic k e d  
from  am o n g  a small g ro u p  o f  " s p e ­
cialists" in ch ild sexual a bu se . These 
abuse specialists, trained as they are 
to b e  "adv oca te s fo r th e ch ild ,"  
have n o  d o u b t that a ch ild  b rou gh t 
to th em  as a m o le s ta tion  victim  is a 
true v ictim . In case after case w e 
h av e  s tu d ie d , s u c h  th e ra p is ts  
grudg ing ly a ck n ow led g e  that false 
a llegations d o  o c c u r , bu t they are 
n on e th e le s s  sure that the case in 
q u e s t io n  is a valid case .

T h e  in terv iew s that th ese  th era ­
pists c o n d u c t are ca lled  " th erapy " 
and a re th e re fo re  p ro te c te d , in 
nearly all states, by th e patien t- 
therap ist priv ilege. But su ch  ses­
sions are a lso in v e s t ig a t iv e , b eca u se  
the ch ild  is regularly a sk ed  to d e ­
scribe w hat su p p o se d ly  h a p p e n e d . 
They are th e re fo re  crucia l to the 
cou rt's efforts to d e te rm in e  the 
truth . N o n e th e le s s , in m any juris­
d ic tion s , a ccu sed  p e rs o n s  are u n ­
ab le  to gain access to in fo rm a tion  
that m igh t sh ed  light o n  w hat type 
o f q uestion ing  is taking p la ce . In this 
way, th e ra p is ts  b e c o m e  in v e s tig a ­
to rs  w h o  w o rk  in  se c re t, dep riv ing 
the ju d g e  o r jury o f crucia l in for­
m a tion .

N o t surprisingly , therap ists w ork ­
ing for m on th s or even years to he lp  
ch ild ren  dea l w ith the a fterm a th o f 
a ssum ed  abu se are n o t likely to 
c h a n g e  th e ir  o p in io n s  a b o u t

w h e th ? r a bu se actually t o o k  p la ce , 
rega rd less o f  ev id en c e  to th e c o n ­
trary. Faulty c on c lu s io n s  th e re fo re  
g o  u n re c o g n iz e d , and w e se e  n o  
le ssen in g  o f the use o f  lead ing 
q u e s t io n s  in interv iew s.

K elley-F rye ru le of re l ia b i l i t y
D e s p i t e  s u c h  p r o b le m s , o u r  

c ou r ts  have trad itionally a liow ed 
m en ta l hea lth  p ro fe ss ion a ls to  offer 
e x p e r t o p in io n s rather freely . In 
C a lifo rn ia  p rior to 19 84 , p sy c h o lo ­
gists, psychiatrists, and C h i ld  P ro ­
tec tiv e Serv ices p e r s o n n e l testified 
at will that in their o p in io n , a c e r ­
tain ch ild  was the victim  o f  m o le s ­
ta tion . Such te s tim ony  th en  began 
to b e  ch a lle n g ed  u n d e r th e  K e lle y -  
Frye ru le o f reliability (F rye  v. U .S., 
29 3  F 1013 (1 9 2 3 ); P e o p le  v. K e lle y ,  
17 C a l 3d 24 (1 976 )) , a c c o rd in g  to 
w h ic h  scientific e v id e n c e  m u st b e  
sh ow n  to b e  a c c e p te d  as reliable 
by th e  re levant sc ientific c o m m u ­
nity.

In 1 9 8 4 , in P e o p le  v. B ie d s o e , 36 
Ca l 3 d  23 6 , th e Ca 'ifo rn ia  S u p rem e  
C o u r t  ru led  that th e ra p e  trauma 
sy n d r om e  was n o t a c c e p te d  as a 
sc ien tific to o l to d e te rm in e  w h e th ­
er a particu lar w om a n  had b een  
ra p e d . It was th en  qu ick ly  re cog ­
n iz ed  that if behav iora l sy n d rom e s 
that m igh t result from  rape w ere n o t 
s p e c if ic  to rape , and th e re fo re  c ou ld  
n o t re liably be used  as e v id e n c e  o f  
rap e in a trial, the sam e h e ld  true 
for th e  various behav io rs said to be 
typical o f ch ild  victim s o f  m o le s ta ­
t io n . A s  a re su lt , p s y c h o lo g ic a l 
o p in io n  te s tim ony that a ch ild  was 
a v ictim  o f m o le s ta tion  fell in to d is ­
u se .

P ro secu to rs im m ed ia te ly  fo u n d  a 
way a ro u n d  B le d so e . T h e  sam e evi­
d e n c e  was in tro d u c e d  to rebu t 
w hat w ere said to b e  c om m o n  
m y th s ab ou t ch ild  m o le s ta t io n  vic­
tim s: that they w ou ld  actively resist 
their abu sers , w ou ld  rep o r t im m e ­
d ia te ly , and c ou ld  du r in g  th e  first 
interview tell every th ing that hap ­
p e n e d . (P e o p le  v. R o s co e , 168 Cal 
3 d  1093 (1 9 8 5 ) ; P e o p le  v. C ra y , 187 
C a l 3d 213 (1 9 8 6 ); P e o p le  v. S an­
c h e z , 2 0 8  Ca l 3d 721 (1 9 8 9 ) ; and
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P e o p le  v. S ta rk , 213 C o l 3d 107 
(1 9 89 ),) T h e  resu lt o f d isp e llin g  n u ­
m e ro u s  "m y th s"  was to c rea te  a 
p ro file o f  a ch ild  m o les ta tion  v ictim  
that was ta ilo red  to fit th e ch ild  in ­
v o lv ed in th e  ca se  at h an d . T h e  a p ­
p e lla te c ou r ts  rea lized this s u b te r ­
fuge a nd  m o v e d  to b lock it. (P e o p le  
v. B a u c h e r, 2 0 3  C a l 3d 385 (1 9 8 8 ) .)

e xp e rt o p in io n s  that rely o n  a t­
tem p ts to eva lua te the a c c u se d  
rather than th e ch ild  are a lso b e in g  
e x c lu d e d  u n d e r  K e lle y -F ry e . P en ile  
p le th y sm o g ra p h s  w ere heid  to  b e  
un re lia b le , as w e re  pro files o f  p e ­
d o p h i le s , (P e o p le  v. Joh n W ., 185 
Ca l 3d 801 (1 9 8 6 ) .) O p in io n s  b a sed  
o n  c h ild re n 's  p lay with sexua lly  e x ­
plicit d o lls  w e re  he ld  to b e u n re li­
a b le . (U .S . v. G ille s p ie , 85 2  F2d  4 7 5  
(1 9 8 8 ) ; In  re  A m b e r  B „ 191 C a l 3d 
68 2  (1 9 8 7 ) ; In  re  C h r is t in e  C ., 191 
C a l 3 d  6 7 6  (1 9 8 7 ) .) In r e sp o n s e , 
p r o s e c u t o r s  a t t e m p t e d  to i n t r o ­
d u c e  su ch  d o ll play and let th e  
c ou r t fo rm  its ow n  o p in io n . This 
was a lso b a rred  o n  the g ro u n d s  that 
a ju d g e 's  o p in io n , if ba sed  o n  an 
u n re lia b le  m e th o d , is n o t a p r o p e r  
substitu te for an e xp e rt o p in io n  
ba sed  o n  th e  sam e m e th o d . ( In  re  
C h r is t in e  D „  2 0 6  Cal 2d 4 6 9  (1 988 ).)

T h e  ju v en ile  c ou rt to o k  a sh o r t 
d e to u r . In 1 9 8 4 , C h e ry l H ., 1 53 Ca l 
3 d  1 0 9 8 , h e ld  that th e  ju v en ile  
c ou r t w o rk e d  u n d e r  d ifferen t ru les 
and c o n t in u e d  to a llow  o p in io n  
te s t im on y  that a ch ild had b e e n  
m o le s te d . Tha t d e to u r was sh o r t ­
lived w h en  it w as h e ld  that th e  K e l­
le y -F ry e  test a p p lie d  to juv en ile  
c ou r t as m u c h  as to adu lt c o u r t . ( In  
re  Sara M ., 19 4  Ca l 3d 58 5  (1 9 8 7 ) .)

T h e last c h a p te r in the battle ov e r 
adm issibility o f  e xpe rt o p in io n  is n o t 
over . T h e  Ca liforn ia S u p rem e C o u r t 
recen tly  issu ed  its o p in io n  in P e o ­
p le  v. S to ll, 4 9  C a l 3d 1 1 3 6 (1 9 8 9 ) , 
h o ld i n g  a d m is s ib le  as c h a r a c te r  
e v id e n c e  p s y c h o lo g ic a l o p i n i o n  
te s t im on y  b a se d  u p o n  in terv iew s 
and  p ersona lity  tests (M M P I and  
M M C I) said to sh ow  that the d e f e n ­
d an t d isp lay ed  n o  signs o f " se xu a l 
d ev ia n c e "  o r "abn o rm a lity ."  T h e  
c ou rt h e ld  that such o p in io n  was 
m e d ic a l o p in io n  and n o t th e  type 
o f scientific o p in io n  that K e lle y -F ry e  
m on ito rs .

C lea rly , th e n , b o th  p ro s e c u t io n  
and d e fe n s e  in terests have b e e n  
ab le at tim es to c on v in c e  th e  cou rts 
that e xp e rts from  m en ta l hea lth  
fields are a b le , b a sed  o n  e x am in a ­
tions o f  th e ch ild  o r th e  a c c u se d , to 
assist th e finders o f fact. W e  think 
su ch  re liance h ind e rs rather than 
a dvances qua lity investiga tions and 
fafr trials, b u t it is in th e  n e x t area 
o f im p ro p e r  investigation w here  
v ig o rou s app lic a tion  o f  K e lle y -F ry e  
is m o s t n e e d e d .

Faulty m e d ic in e
R ecogn iz in g  that true victim s o f 

m o le s ta t io n  m igh t b e  to o  fright­
e n e d  to tell a b o u t it o r  to o  y ou ng  
to d e sc r ib e  th e ir a b u se , it is easy to 
se e  w hy investigators w ou ld  b e  ea ­
ger for c lear physica l in d ica to rs that 
m o le s ta t io n  has o c c u r re d . In the 
late 19 70s , w h e n  a h an d fu l o f  d o c ­
tors c la im ed  th ey  kn ew  h ow  to in­
te rp re t " su b t le  c lu e s"  that m ost 
d o c to rs  w o u ld  m iss, th e  law e n ­
f o r c e m e n t  a n d  c h i ld  p r o t e c t i o n  
c om m un it ie s  eagerly a d o p te d  th ese 
d o c to rs  as th e ir ow n . B e fo re  lo o k ­
ing at h ow  such  u n su p p o r te d  claims 
c am e  to b e c o n s id e r e d  re liab le evi­
d e n c e  o f se xu a l a b u se , a few  clari­
fications are in o rd e r .

D o c to r s  w h o  are to ld  o f  a su sp i­
c io n  o f  a b u se  and w rite this d ow n  
in th e ir repo rts as "h is tory  o f  sexua l 
a b u se "  have n o t m a d e  a finding , 
bu t have m e re ly  re p e a te d  th e  al­
lega tion s . L ikew ise , a n o rm a l e x ­
am ina tion  d o e s  n ot h e lp  to establish 
that m o le s ta t io n  o c c u r re d . N o n e ­
th e le ss , it is e x trem e ly  c o m m o n  for 
d o c to rs  e xam in in g  a ch ild  to  re ­
p o rt : 1) "h istory  o f sexua l a b u se ,"  
and  2) "phy sica l e xam in a tio n  c o n ­
sistent w ith sexua l a b u s e ."  T h e  re ­
su lt? A n  e x a m in a t io n  w ith  n o  
positiv e findings m igh t b e u n d e r ­
s to o d  by investigators to p rov e  m o ­
lesta tion , w ith devasta ting im pact 
o n  th e s u b s e q u e n t han d lin g  o f  the 
case .

If investigator:, are m is le d  by this 
im p ro p e r  u se  o f  lr g uage w h en  the 
ch ild 's e xam in a tio n  is n o rm a l, th e 
p ro b lem  is m agn ified  w h en  th ese 
sam e d o c to rs  in te rp ret n o rm a l vari­
a tions o f anal o r gen ita l a n a tom y  as

sub tle  signs o f  prior trauma . T o  u n ­
d ers tan d  this p rob lem , w e n e e d  a 
bit o f  h istory .

M ed ic a l exam ina tion s for sexua l 
a bu se o f  ch ild ren  p e r fo rm ed  long  
after th e  a lleg ed fact are a new  
p h e n o m e n o n . All but a h and fu l o f 
the articles o n  this su b jec t w ere 
w ritten on ly  within the past d e ­
c a d e . (L e e  C o lem a n , M e d ic a l Ex­
a m in a t io n  fo r  S exual A b u s e : H a v e  
W e B e e n  M is le d ? C h am p io n  (N ov  
1989 ).)

A n  early but influential article 
was, significantly, a co llabora tion o f 
V en tu ra , Ca liforn ia , family physi­
cian B ruce W o o d lin g a n d  loca l d is­
trict a tto rn ey  Peter Kossoris . (B ruce 
W o o d l in g  and  Peter K ossoris , S ex­
u a l M is u s e : Rape. M o le s ta t io n  a n d  
In c e s t, Pediatric C lin ics o f  N o rth  
Am erica  (M ay 1981).) T hey listed a 
n um b e r  o f  findings as b e ing  in d ic ­
ative o f p rio r sexual a b u s e—find­
ings w h ich  in truth w ere e ithe r 
n on sp e c if ic  o r o p e n  to sub jec tiv e 
in te rp re ta tion , including e ry them a 
(redness) , tightness (to o  m u c h  o r 
to o  little) o f  pub ic o r anal m u sc le s , 
anal fissures, and hym ena l varia­
tions said to be " tran section s ," o r 
o ld  scars.

W h a t su p p o r t did W o o d l in g  and 
K ossoris o f fe r for th ese n ew  inter­
preta tions? O n ly  W o o d lin g 's  " e x ­
p e r i e n c e ."  Even b e g in n in g  s tu ­
d e n t s  o f  sc ie n tif ic  m e t h o d o lo g y  
kn ow  that e xp e r ie n ce , u n a c c om ­
p an ied  by corrective fe ed b a c k , is 
hardly a guaran tee o f re liab le c o n ­
c lu s io n s ; th e  d e v e lo p in g  m o v e ­
m en t in ch ild  p ro tec tion  was to o  
eager for validation to n o tic e  this 
lack.

A  still sm all but grow ing n um b e r  
o f physic ians and nurses to o k  a 
spec ia l in terest in forensic a n o ­
gen ita l exam ina tion s o f s u sp e c te d  
ch ild  a b u se  victims, usually b e ­
c a u s e  th e s e  p ro fe s s io n a ls  w e re  
m e m b e r s  o f  new  " s e x  a b u s e  
te am s ."  T hey  a ttended w o rk sh op s 
and read ily a bso rbed  the k ind o f 
u n s u p p o r te d  claims that a handfu l 
o f  physic ians like W o o d l in g  p ro ­
m o te d .

S o d om y , they w ere to ld , c ou ld  
be d e te rm in e d  by seeing if th e anus 

(C o n t in u e d  o n  p a g e  43)
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privilege n or the psychiatrist- 
p a t ie n t p riv ileg e  s h o u ld  b e  
u sed  to shield psychiatrist pa ­
tien t c om m u n ic a t io n s  w h e n  
th e d e fen dan t's m en ta l state is 
in issue (S teph en  A . Sa ltzburg , 
P r iv ile g e s  a n d  P ro fe s s io n a ls :  
Law yers  a n d  P sych ia trists , 6 6  Va 
L Rev 59 7  (1980 )); and 

8 . A d e fen se -re ta in ed  psychiatrist 
is m u ch  m o re  than an a ttor­
ney 's " in te rp re te r" ; th e  psy ­
c h ia tr is t 's  o b s e rv a t io n s  a n d

c o n c lu s io n s—apart from  the 
d e f e n d a n t 's  c o m m u n ic a ­
t io n s—c o n s t i tu t e  m a teria l
kn ow led g e relevant to the case, 
a nd  su ch  k n ow le d g e  "shou ld  
b e  treated just like the know l­
e d g e  o f  any o th e r  w itness and 
sh o u ld  be d iscov e rab le  fiom  
the [psychiatrist] h im se lf" (Jack 
H . F rieden tha l, D is c o v e ry  a n d  
U se  o f  a n  A d v e rs e  P a rty 's  E xpert 
In fo rm a t io n , 14 Stan L Rev 45 5 , 
4 6 3 -6 4  (1962 ).)

T h e r e fo r e , g iven th e a rg um en ts  
o n  b o th  s id es , th e  lack o f  any S u ­
p r e m e  C o u r t p re c ed e n t , th e  split o n  
th e  circu its , and th e risks o f  d is c lo ­
su re  o f  a d e fe n se -re ta in e d  p sy ch i­
a trist's " p r iv i le g e d "  c o m m u n i c a ­
tion s , as a federa l litigant y ou  sh o u ld  
a s s u m e  n o th in g  a b o u t p sy ch ia tric 
c o n f id e n c e s  in th e c o n te x t o f  in ­
san ity o r  o th e r  d im in ish ed -c a p a c ity  
d e fe n s e s . A n d  y ou  s h o u ld  b e  p re ­
p a re d  to a rgue it a ll—and  to lo se  it 
all. C J

Sentence Reduction
(C o n t in u e d  fro m  p a g e  7)
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ically has sh ow n  rem a rk ab le  re ­
straint w h en  rev iew ing p r o s e c u to ­
rial d ec is io n  m aking gene ra lly . (S ee 
B enn e tt G e r s hm a n , P ro s e c u to r ia l 
M is c o n d u c t § 4.1 (C la rk B o a rdm a n  
1985 ).) Even so , as a practica l m a t­
ter, rev iew ing p ro se cu to ria l d is c re ­
tion  u n d e r  a sub jec tiv e bad -fa ith  
test is m ean ing le ss . C a ses that a p ­
ply a bad-fa ith standard to p r o s e ­
cutoria l b ehav io r have rarely fo u n d  
aga in s t th e  p r o s e c u t o r . (S e e  B.

G e r s hm a n , supra ; U n ite d  S ta tes  v. 
S m ilh e rm a n , 8 8 9  F2d 189 , 191 (8th 
C ir 19 89 ) : th rea ten in g  to in terv ene 
if p ro s e c u to r  arbitrarily and in bad 
faith re fu ses to file a 5I<1.1 m o tio n .)

R e xach is a p r im e e x am p le  o f ar­
guab ly bad-fa ith c o n d u c t  by th e 
p ro s e cu to r . A lth o u g h  R exach  p ro ­
v ided in fo rm a tion  lea d in g  to the 
d ru g  arrests o f th re e  p e rs o n s , the 
S e c o n d  C ircu it su sta in ed  th e p ro s ­
e cu to r 's  c la im  that th e  assistance

w as n o t substantia l e n o u g h . Finally , 
th e  S e c o n d  C ircu it's c o n f id e n c e  
tha t institu tiona l in cen tiv es gua r­
a n te e  p ro secu to r ia l g o o d  faith m ay 
b e  fancifu l. A fter R e xa ch , it is p r o b ­
ab ly m o re  likely that c o o p e ra t in g  
d e fe n d a n ts  will b e  re lu c tan t to e n ­
ter in to  c o o p e ra t io n  a g re em en ts  
w ith  p r o s e c u t o r s  w i t h o u f m u c h  
m o r e  m ean ing fu l a ssu ran ces than 
s im p le  re liance o n  th e p ro s e c u to r 's  
g o o d  faith. CJ

Sexual Abuse H
( C o n t in u e d  fro m  p a g e  2 0 )

fa iled to con trac t w h en  th e  skin 
nearby was s trok ed . If th e  a nu s re ­
la xed in stead , this was said to  b e  a 
sign that the ch ild  had lea rn ed  to 
an tic ipa te p en e tra t io n . A n o th e r  e x ­
a m p le : H ym ena l e d g e s that w e re 
n o t lacy and th in w ere said to have 
b e e n  traum a tized .

A s th e s e  trainees w en t b a c k  to 
their c om m u n it ie s  and in tu rn b e ­
c am e  th e  trainers in m o re  w o rk ­
s h o p s , th e s e  u n c o r r o b o r a t e d  
"signs" b e c am e  c on v en tio n a l w is­
d o m . C o m m u n i t y  p e d ia t r ic ia n s  
usually re fu sed  to get in v o lv ed , d e ­
ferring to th o s e  few w h o  c la im e d  to 
b e "spec ia lis ts ." Law e n fo r c em e n t 
a n d  c h i ld  p r o t e c t i o n  w o rk e r s  
lea rned  to refer p oss ib le  v ictim s to 
the " sex a b u se  team s ."

By n ow , th ou san d s o f c rim ina l, 
civil, and juv en ile trials have p r o m ­
inently fea tu red e xp e r t te s tim ony

from  th e s e  e xam in e rs , usually with 
devasta ting im pac t o n  triers o f  fact. 
A  d o c to r 's  o p in io n  that physica l e x ­
am in a tion  findings s h ow  c lea r evi­
d e n c e  o f  sexua l m o le s ta t io n  is like­
ly to c o n v in c e  a lm os t a n y o n e  w ho 
is no t fam iliar w ith th e  true state o f 
th e art. A n d  few  d o c to rs  are willing 
to testify in d e fe n se  o f  a lleg ed  ch ild  
m o le s te rs , ev en  w h e n  they are 
aw are o f  th e  sc ientific s h o r tc om ­
ings o f  su ch  c la im s.

In s e a r c h  o f  r e s e a r c h

C lea rly , th e re  is a n e e d  to get b e ­
y o n d  th ese  nak ed  c la im s and into 
the w or ld  o f  resea rch findings. It is 
rem arkab le , c on s id e r in g  th e a tten ­
tion pa id  in recen t years to the se x ­
ual a b u se  o f  ch ild ren  and  the d e v ­
astating c o n s e q u e n c e s  to all parties

o f  g o o d  and bad investigations, h ow  
little resea rch  has b e e n  d o n e  to  val­
id a te th e  c la im s so  read ily o f fe r e d  
in c o u r t by th e d o c to rs  w h o  e x ­
a m in e  th e  ch ild ren .

O n ly  in the last th ree o r fo u r years 
has a n y  research b e e n  d o n e , and 
th e  tre n d  is d e a r : T h e  c o n v e n t io n a l 
w is d om  is w rong . N o rm a l c h ild re n  
frequ en tly  show  the very th ings said 
to  b e  unm is tak ea b ie  signs o f  m o ­
les ta tion . R eflecting this d e v e lo p ­
m e n t , th e jou rna l C h i ld  A b u s e  a n d  
N e g le c t recen tly d e v o te d  an en tire 
issue to  m ed ica l e x am in a t io n s  for 
se xu a l a bu se (v 13 , n o  2 (1 989 )) . 
S ign ificantly , th e  e d ito r titled his in ­
t r o d u c t io n  " T h e  M o r e  W e  Learn , 
T h e  Less W e  K new  W ith  R e a s o n ­
a b le  M ed ica l C e r 'a in ty "  a n d  a c ­
k n ow le d g e d  that p rev iou s ly  h e ld  
id ea s a b ou t physica l signs o f  p rior 
m o le s ta tion  had b e e n  hastily draw n
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and  w e re  u n su p p o r te d .
G iv e n  su ch  a dm iss ion s , it is o b ­

v iou s that d e fe n se  law yers have 
b e e n  rem iss in n o t m o u n t in g  a K e l­
le y -F ry e  c h a lle n g e  to a g o o d  dea l o f  
th e m ed ic a l te s tim ony  b e in g  o f ­
fe red  in ch ild  m o le s ta t io n  trials.

C o n fu s io n  in  the labo ra to ry
O v e r in te rp re ta t io n  o f  da ta has 

not b e e n  c o n f in e d  to th e  physica l 
e x am in a t io n  o f  c h ild re n . W e l l- in ­
te n t io n e d  bu t hasty efforts at ch ild  
p ro te c t io n  have a lso in fe c te d  the 
lab o -a to ry . W e  n ow  k n ow , for e x ­
a m p le , that g o n o rrh e a , e spec ia lly  
o f th e  th ro a t , is s om e t im e s  m isd i­
a g n o s e d  b e c a u s e  o f in a d e q u a te  
laDora tory te c h n iq u e s .

T h e  fede ra l g ov e rnm en t 's  C e n te r  
for D is e a s e  C o n t r o l re c en t ly  re ­
p o r te d  that o f  4 0  s p e c im e n s  sent 
from  va riou s hosp ita ls fo r c on fir ­
m a tio n  o f  g o n o r rh e a , 14 (3 5% ) 
tu rn ed  o u t to  b e  s om e th in g  e lse . 
(S ee E .R . A le x a n d e r , M is id e n t i f ic a -  
t io n  o f  S e x u a lly  T ra n s m it te d  O rg a ­
n is m s  in  C h i ld r e n :  M e d ic o le g a l  Im ­
p l ic a t io n s ,  7 Ped ia tric In fe c tiou s 
D ise a se  Jou rn a l (Jan 1 9 8 8 ) ; W .L . 
W h it t in g to n , et al, In c o r r e c t  Id e n t i ­
f ic a t io n  o f  N e is s e r ia  G o n o r r h o e a  
f ro m  In fa n ts  a n d  C h ild re n , 7 P ed ia ­
tric In fe c tio u s D ise a se  Jo u rn a l (Jan 
1 9 89 ) .) T h e  re p o r t a lso n o te d  that

. . th e s e  in s tan ces re p re se n t th e 
tip o f  a large ic eb e rg . . . . M any  
p rc b a b ly  g o  u n n o t ic e d ."

W e  can a d d  o n e  o f  o u r  ow n , for 
in th e  " C o u n t r y  W a lk "  ca se  d e ­
sc ribed earlier (w here S u e—like the 
o th e r  c i .i ld r e n—lea rn ed  from  h er 
in te rv iew er a b o u t th e th ing s she 
later testified w e re  h er m em o r ie s ) , 
the jury a lso  h ea rd  u n re b u t te d  te s ­
t im ony  that th e  so n  o f th e  baby s it­
ters h ad  g o n o r rh e a  o f th e  th roa t. 
W h a t th e  ju ry d id n 't learn was that 
M iam i's Ja ck son  M em o r ia l H o sp ita l 
failed to p e r fo rm  (or to p re se rv e 
s p e c im e n s  so  o th e rs c o u ld  p e r ­
fo rm ) th e  very tests w h ich th e  C e n ­
ter for D is e a s e  C o n t r o l has sh ow n  
are a b so lu te ly  necessa ry  to c on firm  
g o n o r rh e a .

O t h e r  fa lse m ed ic a l c la im s b e ing  
o ffe re d  to c o u r ts  in c lu d e  u n re lia b le  
s c re en in g  tests for c h lam v d ia , and

th e  u n s u p p o r te d  c o n c lu s io n  that 
gen ita l warts are a lways sexually 
tran sm itted .

Learn ing  from 
the M cM artin  case

A fter m o re  than six years, a jury 
finally re a ch ed  a verd ict in the 
M c M a r t in  case . (P e o p le  v. P eg g y  
M c M a r t in  B u c k e y  a n d  R ay B u c ke y ,  
N o  A 7 5 0 9 0 0  (L o s  A n g e le s  C ty  
S u p e r C t , 1990 ).) A n d  w hile it was 
u n iq u e  as the lon g e s t and m os t 
costly crim ina l trial in U .S . h istory , 
in m any im portan t respects the case 
h ad  featu res c o m m o n  to coun tle ss 
o th e r  cases o f a lleg ed sexual abu se . 
It th e re fo re  has m u c h  to teach us.

T h e  m os t frequ en t q u e s t io n  is: If 
th e  a llegations w ere n o t true , w hy 
w ou ld  th e ch ild ren say no t on ly that 
th ey  w e re  sexua lly a b u s e d , but a lso 
that th ey  w ere e x p o s e d  to rituals 
involv ing animal s laugh ter and even 
m u rder? T h e  answ er is b o th  s im p le  
a n d  terrib le . T hey  w ere tra ined . 
T ra in ed first by th e e xp e rts w h om  
law e n fo r c em en t a g en c ie s trusting­
ly a llow ed  to eva lua te th e  ch ild ren , 
a nd  th en  by h a n d p ic k e d  therapists 
h ired  to treat th em  for the m o le s ­
ta tion that e v e ry on e  was so sure 
h ad  taken p lace .

W h a t m akes th e  M c M a r t in  case 
so  instructive is that th e  m ed ica l 
and  m en ta l hea lth  p ro fe s :io n a ls  
w h o  set th e  to n e  o f  th e case w ere 
n o t u n k n ow n  bu t w e re  s om e  o t th e  
very p ro fe ss iona ls w h o  w ere m os t 
in fluen tia l in d e v e lo p in g  the th in k ­
ing and  style o f th e n ew  child s e x ­
ual a b u se  m o v em e n t , in study ing 
th e  M c M a r t in  case , w e have an o p ­
p ortun ity  to see th e  best and th e 
brightest in a c tion . If th ey  c om e  up 
sho rt in o u r  es tim a tion , w e may be 
su re that their p ro te g e s , sp read  
across th e na tion , a re using sim ilar 
m e th o d s .

Let us beg in by g o in g  back to 
February 1986 . V irtually ev e ry on e  
still b e liev ed  th e M cM artin  pa ck  
was guilty . N o n e th e le s s , q u e s tion s 
w ere starting to arise . P erhaps m o s t 
c o m m o n  was the issue o f h ow  tlte 
ch ild ren  from  th e M cM artin  p r e ­
s c h o o l had  b e e n  in te rv iew ed . T he 
v id e o ta p e d  in terv iew s had b e e n

se en  by on ly  a hand fu l o f p e rson s , 
but w o rd  was leaking ou t after the 
p re lim ina ry hearing . T h e  charge 
was that th e ch ild re n  h ad  b een  
p r o d d e d  and p re ssu red  in to c la im ­
ing a b u se .

H ow ev e r , the law en fo rc em en t/  
m en ta l hea lth team  that h an d led  
th e case had at that tim e far m o re  
d e fe n d e r s  than detra cto rs . M os t in­
fluentia l am on g  th em  was p sy ch i­
atrist R o lan d  S um m it, w h om  w e 
have a lready neard from . Sum m it 
w ro te  in a Los A n g e le s  T im es e d i­
to r ia l tha t so c ia l w o r k e r  K e e  
M acFa rla n e o f the C h ild r e n 's  Insti­
tu te In ternationa l u sed  p ro p e r , up- 
to - th e -m in u te  te c h n iq u e s  to  inter­
view th e  ch ild ren .

"T h e re  was b o th  rea son  and 
p re c e d e n t for the m e th o d s  used 
. . h e  w ro te . T he in terv iew s re p ­
re se n te d  th e "state o f  th e  art . . . 
highly ev o lv ed , in tense ly specific , 
and largely u n k n ow n  o u ts id e  the 
fledg lin g  specia lty o f  ch ild  abu se 
d ia g no s is ."  This form  o f  in terv iew ­
ing, S um m it c o n t in u e d , w as "an 
am a lg am  o f several ro le s . . .  the 
k n ow le d g e  o f a ch ild  d e v e lo pm e n t 
spec ia list to  und e rs ta nd  and trans­
late to d d le r  language , a therap ist to 
g u id e  a nd  in terpret interactive play, 
a p o lic e  in terroga tor to d e v e lo p  ev ­
identiary con firm a tion , and  a child 
a b u se  specia list to re c o g n iz e  the 
distinctive and pa thetic pa tterns o f 
sexua l v ictim ization ." S u ch  te ch ­
n iq u e s  w e re  n e e d e d  b e c a u s e  
"spec ia list u nd e rs ta nd in g  is b oth  
u n e x p e c te d  and coun te rin tu it iv e ."  
(N o  o n e  in v e n te d  M c M a r t in  "s e ­
c r e t , "  L .A . T im es , F eb . 5 , 1 9 9 0  part 
II, 1-2.)

Study o f  just h ow  th e M cM artin 
p r e s c h o o l  c h i ld r e n  w e re  in te r ­
v iew ed offers us, th en , m o re  than 
an o p p o r tu n ity  to study o n e  case. 
It o ffers us a cha n c e  to study th o u ­
sands o f  cases , b eca u se  D r . S um ­
mit has h e lp e d  train th ou sa n d s o f 
fron t-lin e investigators, a n d  Kee 
M acFa rla ne , lead in terv iew er o f the 
M cM artin  ch ild ren , has for vears 
b e e n  c o n s id e re d  a m o d e l for th ose 
en te r in g  the field o f  ch ild  sexual 
a b u se  investigations.

W e  w ish w e c ou ld  re p ro d u c e  
h ere th e  transcripts o f all the in ter­
views d o n e  w ith the M c M a r t in  ch il­
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d ren . O n e  o f  us (L .C .) has v iew ed  
56 h o u r s  o f  v id e o ta p e d  in te rv iew s 
and  can  assu re read ers that th e  fo l­
low ing  e x c e rp t is in n o  way e x c e p ­
tiona l.

A s w e c o m e  in, M acFa r la n e  is in ­
terv iew ing an e ig h t-y ea r-o ld  b oy  
w h o  had  a tte n d e d  th e  M cM a rt in  
p re s c h o o l fou r years b e fo re . H e  has 
a P ac -M an  p u p p e t 011 his h a n d .

M a c F a r la n e : H e r e 's  a h a rd  
q u e s t io n  I d o n 't  k n ow  if y ou  
k n ow  th e  answ er to . W e 'l l s e e  
h ow  smart you are, P ac -M an . D id  
y ou ever se e  any th ing c o m e  from  
M r, Ray's w iener? D o  y o u  r e ­
m em b e r  that?
C h i ld : (n o  re sp o n se )
M a cF a r la n e : C a n  y ou  r e m e m ­
ber b a ck  that far? W e 'l l s e e  h ow  
. , .  h ow  g o o d  y ou r brain is w o r k ­
ing to da y , Pac-M an .
(C h ild  m ov e s p u p p e t a r o u n d .) 
M a cF a r la n e : Is that a yes?
C h i ld : (C h ild  n o d s  p u p p e t  y e s .) 
M a cF a r la n e : W e ll , y o u 're  sm art. 
N ow  let's se e  if w e can figure o u t  
w hat it was. I w o n d e r  if y o u  can 
p o in t to  s om e th in g  o f  w ha t c o lo r  
it was.
(C h ild  tries to p ick up  th e  p o in te r  
w ith th e  p u p p e t 's  m o u th .) 
M a cF a r la n e : Let m e  g e t y o u r
p en  h e re . (Puts a p o in te r  in p u p ­
pe t's m o u th .)
C h i ld : It w a s . . .
M a c F a r la n e : L e t 's  s e e , w h a t
c o lo r  is that?
(C h ild  u ses th e  P ac -M an 's h a n d  
to p o in t to th e P ac-M an p u p p e t .)  
M a cF a r la n e : O h ,  y o u 're  p o in t ­
ing to y ou rse lf . That m u s t b e  y e l­
low .
(C h ild  n o d s  p u p p e t yes .) 
M a cF a r la n e : Y o u 're  sm a rt to
p o in t to  you rse lf . W h a t d id  it fee l 
like? W a s  it like water? O r  s o m e ­
th ing else?
C h i ld : U rn , what?
M acFa r la n e : T h e  stuff that c am e  
o u t . Let m e  try. I'll try a d if fe re n t 
q u e s t io n  on  y o u . W e 'l l try to fig­
u re o u t w hat that stuff tastes like . 
W e 'r e  g o in g  to try and  figu re o u t 
if it tastes g o o d .
C h ild : H e  never d id  that to  [m e ] ,
I d o n 't  th ink .
M acFa r la n e : O h , w ell, P a c -M an , 
w ou ld  y ou  k n ow  w hat it tastes

like? W o u ld  y ou th ink it tastes like 
can dy , sort o f trying. . . .
C h i ld : I th ink it w o u ld  taste like 
yucky ants.
M a c F a r la n e : Y ucky  ants . W h o a . 
That w ou ld  b e k ind  o f  yucky . I 
d o n 't  th ink it w o u ld  taste like 
. .  y ou  d o n 't th ink it w o u ld  taste 

lik e  s t raw b e r r ie s  o r  a n y th in g  
g o o d ?
C h i ld : N o .
M a c F a r la n e : O h ,  th ink it w ou ld  
s o r t . . .  d o  y ou  th ink that it w ou ld  
b e  sticky , like sticky, yucky ants? 
C h i ld : A  little.
S u c h , th en , is th e  "sta te o f  the 

art" a d v o c a te d  by S um m it and 
m any o f  his assoc ia tes a n d  be ing 
taught to fron t-lin e investigators 
th ro u g h o u t th e cou n try . This is 
w hat is h a p p e n in g  in th e  little as 
w ell as th e  big cases , e x c e p t that 
m o s t o fte n  th e re  is n o  tape re c o rd ­
er ru n n in g  to p re se rv e th e evi­
d e n c e .

H av in g  se en  sim ilar e x am p le s  
ov e r a n d  ov e r in th e  M c M a r t in  
tapes , o n ly  o n e  c o n c lu s io n  is rea­
s o n a b le : M acFa rla ne and  h e r train­
e e s had  d e c id e d  b e fo re  th e  f irs t in ­
te rv ie w  that ch ild ren  w ere  m o le s te d  
at th e M cM a rtin  p re s c h o o l . H ow ­
ever th ey  m ay n ow  try to rationa l­
ize th e ir in terv iew ing te ch n iq u e s , 
their b eh av io r w ith th e  ch ild ren  
lo o k s  like an a ttem p t to  sq u e e z e  
from  th em  ev id en c e  o f  w hat th e in­
terv iew ers w ere c o n v in c e d  m ust 
have ta ken  p la ce .

A fter th e s e  in terv iew s, parents 
w e re  to ld  that their c h ild re n  had 
d is c lo s e d  a b u se , a nd  n o n e  o f  the 
paren ts d em a n d e d  to w atch the 
e n t i r e  v i d e o t a p e . In s te a d , th ey  
h e e d e d  th e  adv ice to take their 
c h ild re n  to  therapists w h o  spec ia l­
iz ed  in " se xu a l a bu se traum a ."  As 
m o n th s  s tre tc h ed  in to years, and 
th e c h ild re n  n o t on ly  d id  their best 
to p le a se  their therap ists bu t also 
e x c h a n g e d  in fo rm a tion  w ith each 
o th e r  at s c h o o l and w e re  re p ea t­
ed ly  q u e s t io n e d  by paren ts and  in­
vestigators, the stories g rew  and 
g rew . It is hardly surpris ing that 
s om e  o f  th e  ch ild ren  w h o  initially 
said ov e r and  ov e r that they saw 
no th in g  h a p p e n , n ow  insist that 
they w ere  v ictim ized .

Los A n g e le s  C o u n ty  D istrict A t­

to rn ey  Ira R e in e r has s u m m e d  it up 
as w e ll as a n y o n e . In te rv iew ed for 
th e  " 6 0  M in u te s"  te lev is ion  p r o ­
g ram , h e  said :

T h e  en tire  case was tu rn e d  over 
by th e  district a tto rn ey  . . .  to  a 
g r o u p  o f  socia l w o r k e r s . . . .  N ow , 
th e s e  p e o p le  are a b so lu te ly  u n ­
qua lif ie d  to h a n d le  a crim ina l in ­
v es tig a tion . . . .  They start from  a 
p rem is e  . . . that n o  ch ild  is ca ­
p a b le  o f  fabricating s to ries a b ou t 
s e xu a l m o le s ta t io n . T o  d o  so 
w o u ld  requ ire  th em  to talk o f  a 
th in g  o f  w h ich they hav e n o  u n ­
d e rs ta n d in g  o r k n ow le d g e , and 
s o  w e can always rely u p o n  a 
c h ild  ta lk ing a b ou t b e in g  se xu a l­
ly m o le s t e d  But w ha t w e had
h e r e  w ere th ese  socia l w orkers 
q u e s t io n in g  th e c h ild re n , asking 
very lea d ing  and very suggestiv e 
q u e s t i o n s . . . .

W ith  the ch ild ren 's sta tem en ts so 
bad ly  c o n tam in a te d , th e p r o s e c u ­
tion  h ad  n o  c h o ic e  but to lean 
heav ily o n  th e a lleg ed  m ed ic a l ev i­
d e n c e . O n c e  again , h ow ev e r , this 
tu rn e d  o u t to b e  a false a la rm . O n  
ch ild  a fter c h ild , m ed ica l reports 
d o n e  by d o c to rs  specifica lly se le c t­
e d  by th e  p o lic e  c o n c lu d e d  w ith :
1) "h is to ry  >f sexua l a b u s e ,"  and 2) 
"phy s ica l .*xamination con s is ten t 
w ith s e x u ; I a b u s e ."  W e  have al­
ready e x am in e d  th e lingu istic trick­
ery o f  su ch  ph rases . In th e  few  e x ­
am p le s  w h ere  a lleg ed abnorm a litie s 
w e re  d e s c r ib e d , rebu tta l te s tim ony  
e x p la in e d  that th e a lleg ed  signs o f  
" tra um a "  w ere n ow  kn ow n  to b e 
varia tions o f n o rm a l a na tom y .

T h e  q u e s t io n  n a tu ra lly  a rise s : 
W h y  w as th e case p ro s e c u te d  if the 
investigation was so bad ly b o tc h ed ?  
R e in e r a dm itted  that w h en  th e case 
was ta k en  to  a g rand jury for in­
d ic tm e n t , th e  p ro s e cu to rs  h ad  not 
b o th e r e d  to view  any o f th e  v id e o ­
ta p e s o f  th e  c h ild re n ! O n ly  later d id 
p ro s e c u to rs  rea lize h ow  th e  ch il­
d re n  h a d  b e e n  b lu d g e o n e d  into 
m a k in g  a ccu sa tion s , a nd  by then 
th e politica l stakes w ere so  h igh that 
th e  c a s e  c o u ld n ' t  b e  d r o p p e d . 
C h a rg e s  w ere d ism issed against five 
o f  th e  sev en  d e fe n d a n ts o n e  w eek 
a fter th e  c lo s e  o f  Ca lifo rn ia 's lo n g ­
est p re lim ina ry  hea ring (w h ich  to o k
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10 months), but the D.A.'s office 
took the remaining two defendants 
to trial and cost Los Angeles tax­
payers $ 15 million.

A fte r the ju ry  acqu itted  Ray 
Buckey and his m other on 52 
counts and deadlocked on 13 o th ­
er counts, Reiner decided to retry 
the case, despite his frank admis­
sions about the lack o f evidence. It 
is d ifficult not to conclude that po l­
itics, not justice, was the upper­
most consideration in such a deci­
sion.

How exceptional was the Mc- 
Marlin case? Its size and cost were 
certainly unprecedented, but its 
basic flaws were the same that we 
have seen in hundreds o f other 
cases. In the aftermath o f the jury's 
verdict in the McMartin case, a par­
ent wrote a letter to a local news­
paper, the Daily Breeze. His expe­
riences are sim ilar to those o f 
thousands o f others, but few have 
summarized them so well.

My son attended a preschool 
in Manhattan Beach. It was not 
the McM artin school. A fter his 
preschool closed for unex­
plained reasons, my w ife "con­
cluded”  that our son had been a 
victim o f molestation.

She took him to see the sher­
iff's investigative team for an in­
terview (twice), but nothing was 
turned up. Then, on the advice 
of a "support group,”  my wife 
took our son for a discovery ses­
sion w ith a psychologist at a 
South Bay counseling center.

The session with this expert 
produced a ho rrib le  story ot 
physical and sexual abuse. Un­
fortunately, the interview was not 
recorded.

On the way to school the next 
morning, I told my son that I had 
heard what happened and I was 
sorry there were such people in 
the world. A fter a short pause, he 
looked at me and said, "Dad, that 
puppet story wasn't true. It really 
wasn't true.”

When I told my wife what he 
had said, I was instructed that this 
was merely denial and that in­
deed the slorv was true.

Our son was taken to ind iv id­

ual therapy for more than three 
years, even though he showed no 
signs o f emotional distress. The 
therapist kept my w ife complete­
ly upset by alluding to "privi 
leged" secrets that she had with 
our son. She also advised my wife 
that our son "shows a lot o f an­
ger" (which i  ̂nonsense) and that 
the therapy would go better if he 
came in twice a week.

The therapist could not under­
stand when I objected to the ad­
ditional counseling, because the 
Los Angeles C ounty  V ic tim 's  
Witness Office was going to pay 
for it. I wrote to the Victim 's W it­
ness Program and told them they 
were not to pay any fees. I sus­
pected they paid anyway, but the 
office refused to show me my 
son's file.

It struck me as ironic that these 
psychologists w e i^  chanting, 
"Believe the ch ildren," but that 
d idn 't apply if the child wanted 
to say a puppet story was untrue. 
Then it was "den ia l" that needed 
extensive counseling.

Anyone with some experience 
w ith small children knows that 
children will go along w ith a fan­
tasy game. But to take advantage 
o f a child's colorful imagination 
to implant serious accusations 
that are not true is a form of child 
abuse.

Some serious child abuse oc­
curred as a direct result of very 
unprofessional work by some 
psychologists. Is there no way to 
hold these people accountable?

Ram ifications

Most forms o f child abuse are not 
new. W hile some societies do bet­
ter than others, none protects its 
children to the degree that they de­
serve. We see no reason to doubt 
that sexual abu<e o f children, like 
other forms of abuse, may leave 
permanent scars.

W e think it is especially tragic, 
however, when a society creates a 
new form o f child abuse that is per­
petrated by the very agencies man­
dated to prevent abuse. W hile we 
are sure that none of the individu­

als involved intends anything bu 
protection for children, we are 
equally sure that many children are 
being abused by the faulty investi­
gations o f lecenl years.

The cases we have studied lead 
us to conclude that children who 
learn to believe they were abused, 
as a result of ongoing interviews by 
investigators and therapists, may 
develop the same fears as those 
who were real victims. Many such 
children are learning from their in­
terviewers that their lives or the life 
of a parent is in danger. And many 
have had a loving relationship with 
a parent (usually a father) de­
stroyed.

Not oniy do false accusations 
cause psychological damage to the 
child; they often destroy whole 
families. Even after a successful end 
to criminal charges, the families of 
the falsely accused are often left in 
a shambles, with life savings gone 
and relationships never quite the 
same.

We also consider the accusers in 
many cases to be victims. Many of 
the parents of the McMartin chil­
dren, to cite just one notorious ex­
ample, still believe and undoubt­
edly always will believe that their 
ch ild ren  were m olested at the 
school. Their adamant point of 
view, however, is the result of hav­
ing been told repeatedly by trusted 
medical and mental health experts 
that molestation had been proven 
by reliable scientific techniques. If 
many parents, after months or years 
of therapy for abuse they are as­
sured has taken place, are unable 
to see how they have been misled, 
it is the professionals and not the 
parents who are responsible. These 
families, whom we may call the 
false accusers, are harmed just as 
surely as are those of the falsely ac­
cused.

Society also pays a heavy price 
for the large number o f people 
falsely accused. Today, people are 
afraid to have neighborhood chil­
dren in their homes. They are afraid 
to touch a child in a caring way for 
fear o f being accused. Teachers, 
Boy Scout and Girl Scout leaders, 
day-care providers, and anvone 
else in contact with children are
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drawing b«vk. F.ilhors .lie  becom ­
ing afraid to bathe their infant 
daughters. Such fear is certainly not 
going to reduce the incidence of 
child molestation, but it is reducing 
the incidence of normal, healthy 
contact between adults and ch il­
dren,

O ur legal system is left to process 
the results o f investigations done 
improperly, and we all pay the 
price. Some judges or jurors may 
wonder whether accusations are 
ever genuine. Others, inclined to 
confuse po litica l agendas w ith  
courtroom  fact-finding, may be de­
term ined not to let a child molester 
get away. The ferocity w ith  which 
child molestation cases are fought 
leads to many ethical violations by 
attorneys who are bent on w inning 
at any cost. Judges are afraid of 
being voted out of office because 
these cases are so political. Doctors 
are afraid to testify for fear their 
practices w ill be harmed if word 
gets out that the /  “ defended a child 
molester."

Each year, hundreds o f laws of 
questionable constitutionality are 
proposed, and many passed,, as a 
way to make convictions easier. 
Politicians are afraid not to jum p on 
the bandwagon, fearing they w ill be 
labeled "so ft"  on child molesters. 
Important elements in our legal, 
medical, and social systems are 
threatened, all in the name of pro­
tecting children.

Panic never protected anyone, 
and we know of no better word to 
summarize the developments de­
scribed above. It is time to admit 
the mistakes we have made, mus­
ter the courage to look closely at 
why we made them, and start again.

Reform s

If the analysis we have presented 
is correct, the necessary reforms 
follow  logically. First, police and 
child protection agencies must rec­
ognize the mistake o f relying on a 
few persons from the mental health 
and medical fields who have set the 
tone for the new child sexual abuse 
prevention movement. Investiga­
tors must not think like therapists.

but like investigators.
The practical ramification is that 

investigators must be retrained. In 
place o f the "believe the ch ild " ap­
proach, they must rely on neutral 
investigation that acknowledges the 
reality o f both true and I. Ise accu­
sations o f child lolestation.

Investigators w ho duly under­
stand that finding the .ruth, and not 
assuming abuse, is the best way to 
protect children w ill be more likely 
to avoid leading and suggestive in­
terviews. Their retraining must in­
clude practice in avoiding such 
questioning. There is no need for 
mental health professionals to be 
involved in such training.

W hile investigators should be re­
quired to tape record all their in­
terviews, those w ith  the child are 
especially crucial. If the child is able 
to tell his or her own story, even 
tentatively, a tape recording will 
document this fact, and such evi­
dence should help convict the child 
molester. If, on the other hand, the 
child's real source o f information is 
an overzealous interviewer, that will 
also be revealed by the tape re­
cording, and such evidence will 
help avoid convictions o f innocent 
persons. If the truth is our goal, we 
have everything to gain and noth­
ing to lose by responsibly docu­
menting all interviews with chil­
dren.

Investigators must also learn how 
they have been misled by a few 
doctors who are confusing their 
desire to stop child abuse with le­
g itim ate  m edical science. U n til 
these doctors reform themselves, 
the investigators should no longer 
send children to them for exami­
nations. Ordinary pediatricians who 
confine themselves to describing 
bona fide medical findings should 
be encouraged to perform such ex­
aminations.

District attorneys have the pow­
er to implement many of these 
changes simply by letting police and 
child protection agencies know that 
cases w ill not be accepted for pros­
ecution unless m inimal standards 
are observed. A neutral investiga­
tion. fully documented, should be 
a m inimum requirement insisted 
upon by all prosecutors.

The courts also must improve. 
Judges must do a better job ol 
judging the competence of poten­
tial child witnesses. Children who 
know that a blue lie is not a red lie, 
and that to say otherwise is to tell 
a lie, have not demonstrated their 
competence to testify. The com ­
petent witness must also be able to 
base testimony on persona/ recol­
lection or independent recall. In o r­
der to decide whether a child's 
statements are based on such recall 
or are instead a product o f training 
by interviewers, judges must study 
the prior interviews and not just the 
child's statements in court.

Juvenile court judges are espe­
cially in need of a reminder that a 
finding that molestation has oc­
curred, if in reality there has been 
no molestation, is just as harmful to 
a child as the failure to recognize 
and stop abuse that has in fact oc­
curred. The argument that " it  is 
better to err on the. side o f the 
ch ild ," meaning that molestation 
w ill be assumed, is an easy cop-out 
that may make judges feel better 
but does nothing to protect ch il­
dren.

Finally, legislators need to rec­
ognize that the flood o f legislation 
in recent years, which is generally 
aimed at weakening due process 
protections of accused persons, 
should not be equated w ith better 
protection of children. The evi­
dence that false allegations are 
widespread is now too strong to 
make such an easy assumption. In 
ou r view, efforts to encourage 
hearsay exceptions, to deny the 
right o f confrontation, and to pass 
draconian sentences that make plea 
bargaining more likely than a con­
tested trial are making convictions 
easier but are promoting neither 
justice nor child protection.

We do not expect these reforms 
to come easily. The law enforce­
ment/mental health alliance is too 
busy defending current practices to 
be receptive to such changes. T tv  
only hope lies in more effective 
courtroom advocacy that exposes 
current mistakes, coupled w ith a 
growing public awareness that our 
child protection system needs an 
overhaul. CJ
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INSTRUCTIONS

The differentiating criteria in this scale are most applicable w hen the sex abuse has taken place in a family 
situation in which the father (or stepfather) is the alleged offender and the m otner is the accuser. It is also 
applicable when the alleged offender is known to the family and can be identified. This would include 
relatives, fiequent visitors to the home, and babysitters. The scale is moat valid if all three parties (child, 
accuser, and accused) are interviewed, individually and in various combinations, as warranted. The scale 
is less valuable (but may still be useful) when the alleged offender is unknown or inaccessible for interview. 
It is applicable to both boys and girls as the victims of the alleged incest.

Medical evidence may provide the most compelling confirmation that the child hcs been sexually abused. 
Medical evidence includes findings such as damage to the genital or rectal tissues; general body trauma; 
foreign objects in the genital, rectal, or urethral openings; the presence of a sexually transmitted disease; 
and pregnancy (obviously, applicable only to teenagers). W hen such evidence is present, the SAL Scores 
can provide additional da ta-genera lly  confirmatory, but in rare situations nonconfirmatory. W hen medical 
evidence is not present, the SAL Scores may be the primary sources of information about w hether or not 
the sex-abuse allegation is valid.

The items are worded so that the greater the num ber of Yes answers, the greater the likelihood that the sex 
abuse is genuine. In contrast, the smaller the num ber of Yes answers, the greater the likelihood the sex 
abuse has been fabricated. The d^.erentiating criteria are divided into three categories, from the most to the 
least valuable. In order to give greater weight to the more valuable criteria, the following point scores are 
to be given for Yes answers in each of the three categories.

Part A. Very Valuable Differentiating C riteria-3  points for each Yes answer.
Part B. Moderately Valuable Differentiating C riteria-2  points for each Yes answer.
Part C. Differentiating Criteria of Low But Potentially Higher Value- 1  point for each Yes answer.

Checks are placed in the Yes, No, or Not Clear or Not Applicable columns to the right of each item, in 
whichever column is appropriate. The total num ber of Yes responses in each category is multiplied by the 
appropriate factor for that category to obtain a weighted score for that part. The sum.of the weighted part 
scores (Part A +  Part B + Part C) is referred to as the Sex Abuse Legitimacy Score (SAL Score). Separate SAL 
Scores are calculated for the child (maximum 60 points), the accuser (maximum 27 points), and the accused 
(maximum 27 points). A cumulative SAL Score of all three parties is not computed.

Because of the large num ber of criteria and because no indi Idual can be expected to satisfy all or even most 
of th em -ev en  in cases of proven sexual abuse-SA L  Scores in the range of 50% of the maximum or more 
are highly suggestive of bona fide sexual abuse. In contrast, w hen the abuse is fabricated, the SAL Scores 
are usually quite low (below 10% of the maximum) and may even be close to or at the zero level in many 
cases. Accordingly, w hen using this scale, the best way to interpret the findings is to consider very low SAL 
Scores (below 10% of the maximum) to be strongly indicative of fabrication. From that low point, the higher 
the SAL Score above the 10% level, the greater the likelihood the abuse is genuine. This is especially the 
case when the SAL Score exceeds 50% of the maximum.

The SAL Scale was developed by Dr. Richard A. G ardner from studies conducted between 1982 and 1987 
of children who made allegations of sex abuse. As a result of these studies, Dr. Gardner concluded in some 
cases that the children were indeed sexually abused and in other cases that they were not. The criteria he 
used for making this differentiation are embodied in this scale. Tne items that were selected for inclusion 
in this scale appeared to be clinically useful indicators for differentiating between bona fide and fabricated 
sex-abuse allegations. Face validity only is claimed for these items. These clinical studies indicated into 
which of the part categories (A, B, or C) the item should reasonably be placed. Clinical experience also 
suggested the cutoff levels for differentiating between the two classes of sex abuse. Accordingly, the cutoff 
levels and their significance should be viewed as preliminary and tentative. They may be modified after 
more extensive studies (by Dr. Gardner and possibly others) and will be revised, if necessary, in future 
editions of this scale.

The examiner does well to give serious consideration to conclusions derived from the SAL Scale, but not 
to make the complete decision on the basis of its findings. Rather, it is crucial that other data be considered
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before coming lo a final conclusion. These other sources of information would include medical reports, 
reports from other examiners, and interviews with other parties (especially those who claim to have been 
witnesses to the alleged abuse).

The SAL Scale is not designed to be used as a questionnaire, wherein the examiner asks the interviewee 
his or her opinion regarding whether or not a criterion is present. If direct input from the interviewee is 
elicited, it is very likely that the conclusions will be contaminated by the bias of the respondent, Rather, the 
scale should be used after the interviews with the child, accuser, and accused have been completed, both 
individual and joint interviews must be conducted in order to properly assess conflicting data that is often 
provided. This is especially the case for the child's items, because parental input may be crucial if one is to 
assess adequately each item, and properly score it. It is only after all of these interviews have been 
completed that the examiner is in a position to properly utilize the scale. Before completing the evaluation, 
the examiner should review the SAL Scale (not in the interviewee's presence), in order to be sure that all 
items have been considered. Not to do so will compiomise significantly the value of the findings.

T h e  C h i ld  W h o  N am e-------------------------------------------- DOB:
Alleges Sex Abuse A d d r e s s ________________________________

Date(s) of interview(s) __________________

Pari A
Very Valuable
Differentiating Criteria
(3 points for each Yes response) Yes No Not Clear or Not Applicable

1. Very hesitant to divulge the sexual abuse

2. Fear of retaliation by the accused

3. Guilt over the consequences to the accused of the 
divulgences

4. Guilt over participation in the sexual acts

5. Provides specific details of the sexual abuse

6. Description of the sex abuse credible

7. If the description of the sex abuse does not vary over 
repeated interviews, check Yes. If the description does 
vary, check No.

•

8. Frequent episodes of sexual excitation, apart from the 
abuse encounters.

9. Considers genitals to have been damaged

10. Desensitization play engaged in at home or during the 
interview

11. Threatened or bribed by the accused to discourage 
divulgence of abuse

12. If a parental alienation syndrome is not present, check 
Yes. If a parental alienation syndrome is present, check 
No.

r,

13. If the complaint was not made in the context of a child 
custody dispute or litigation, check Yes. If there is such 
a dispute, check No.

-

Total number of checks in the Yes column for Part A (items 1-13) (maximum 13)
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Part B
Moderately Valuable 
Differentiating Criteria 
(2 points for each Yes response) Yes No Not Clear or Not Applicable

14, If the description does not have the quality of a well- 
rehearsed iitany, check Yes. If it does have a litany 
quality, check No.

15. If there is no evidence of a "borrowed scenario" (descrip- 
1 tion taken from other persons or sources), check Yes. If 

the description appears to have been taken from exter­
nal sources, check No.

16. Depression

17. Withdrawal

18. Compliant personality

19. Psychosomatic disorders

20. Regressive behavior

21. Deep sense of betrayal, especially regarding the sex 
abuse

Total number of checks In the Yes column for Part B (items 14-21) (maximum 6)

Part C
Differentiating Criteria o f Low 
But Potentially Higher Value 
(1 point for each Yes response) Yes No Not Clear or Not Applicable

22. Sleep disturbances

23. Abuse took place over extended period

24. Retraction with fear of reprisals by the accused, rather 
than refraction with guilt over the consequences to the 
accused of the divulgences

25. Pseudomaturity (girls only)

26. Seductive behavior with the accused (girls only)

Total number of checks in the Yes column for Part C (items 22-26) (maximum 5) i

Computation o f  the Child's 
Sex Abuse Legitimacy Score

Number o f  
Yes Checks

Multiply 
by Factor Weighted Score

Score Part A (items 1-13) x3 (maximum 39)

Score Part B (items 14-21) x2 (maximum 16)

Score Part C (items 22-26) x l (maximum 5)

SAL Score (sum of scores A + B + C ) (maximum 60) I

A SAL Score of 6 or below indicates that the sex-abuse allegation is extremely likely to have been fabricated.

SAL Scores from 7 through 29 are inconclusive. However, the closer the SAL Score is to 7, the more likely 
the allegation was fabricated; the closer it is to 29, the more likely the abuse took place.

SAL Scores of 30 and above are strongly suggestive of bona fide sex abuse.
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The Accuser____________________________ N am e______________ ’______________ DOB:
(Especially w hen the Address ______________________________
accuser is the mother) Date(s) of interview(s)

Part A
Very Valuable
Differentiating Criteria
(3 points for each Yes response) Yes No Not Clear or NoI Applicable

1. Initially denies and/or downplays the abuse

; 2. If the complaint was not made in the context of a child 
custody dispute or litigation, checx Yes. If there is such 
n dispute, check No.

| 3. Shame over revelation of the abuse

i 4. If she does not want to deslory, humiliate, or wreak 
vengeance on the accused, check Yes. If such attitudes 
are present, check No.

5. If she has not sought a "hired gun" attorney or mental 
health professional, check Yes. If such professionals 

I have been or are being sought, check No.

6. If she does not attempt to corroborate the child's sex- 
abuse descriotion in joint interview(s), check Yirs. If she 
does exhibit such behavior, check No.

i-I*" t

Total number o f  checks in the Yes column for Part A (items 1-6) (maximum 6)

Part D
Moderately Valuable 
Differentiating Criteria 
(2 points for each Yes response) Yes No Not Clear or Not Applicable

7. Appreciates the psychological trauma to the child of 
repeated interrogations

- - L  --------- -------  - ------------ -----------

8. Appreciates the importance of maintenance of the 
child's relationship with the accused

9, Childhood history of having been sexually abused 
[ herself

10. Passivity and/or inadequacy 1-

Total number of checks in the Yes column for Part B (items 7-10) (maximum 4) '

Part C
Differentiating Criterion o f Low 
But Potentially Higher Value 
(1 point for each Yes response) Yes No Not Clear or Not Applicable

11. Social isolate

Total number of checks in the Yes column for Part C (item 11) (maximum 1)

Computation o f the Accuser's 
Sex Abuse Legitimacy Score

Number o f  
Yes Checks

Multiply 
by Factor Weighted Score !

Score Part A (items 1-6) x3 (maximum 18)

Score Part B (items 7-10) x2 (maximum 8)

Score Part C (item 11) x l (maximum 1)

SAL Score (sum of scores A + B +  C) (maximum 27)

A SAL Score of 3 or below indicates that the sex-abuse allegation is extremely likely to have been fabricated.
SAL Scores from 4 through 13 are inconclusive. However, the closer the SAL Score is to 4, the more likely 
the allegation was fabricated; the closer it is to 13, the more likely the sex abuse took place.
SAL Scores ot 14 and above are strongly suggestive of bona fide sex abuse.
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The Accused 
(Especially w hen the 
accused is the father)

N am e_____________________________DOB:
A d d r e s s ______________________________
Date(s) of interview(s) __________________

Pari A
Very Valuable
Differentiating Criteria
(3 points for each Yes response) Yes No Not Clear or Not Applicable

1. Dribed and/,,, threatened the child to keep the "secret"

2. Weak and/or feigned denial

3. If the complaint was not made in the context of a child 
custody dispute or litigation, check Yes. If there is such 
a dispute, check No.

4. Presence of other sexual deviations

Total number of checks in the Yes column for Part A (items 1-4) (maximum 4).

Part B
Moderately Valuable 
Differentiating Criteria 
(2 points for each Yes response) Yes No Not Clear or Not Applicable

5. Childhood history of having been sexually abused him­
self

6. Reluctance or refusal to take a lie detector test

' 7. History of drug and/or alcohol abuse

8. Low self-esteem

9. Tendency to regress in periods of stress

10. Career choice which brings him in close contact with 
children

Total number of checks in the Yes column for Part B (items 5-10) (maximum 6)

P artC
Differentiating Criteria o f Low 
But Potentially Higher Value 
(1 point for each Yes response) Yes No Not Clear or Not Applicable

11. Moralistic

12. Controlling

13. Stepfather or other person with frequent access to the 
child

Total number o f  checks in the Yes column for Part C (itemse 11-13) (maximum 3)

Compulation o f the Accused's 
Sex Abuse Legitimacy Score

Number o f 
Yes Checks

Multiply 
by Factor Weighted Score

Score Part A (items 1-4) x3 (maximum 12)

Score Part B (items 5-10) x2 (maximum 12)

Score Part C (item 11-13) xl (maximum 3)

SAL Score (sum of scores A +  B +  C) (maximum 27)

A SAL Score of 3 nr below indicates that the sex-abuse allegation is extremely likely to have been fabricated.
SAL Scores from 4 through 13 arc inconclusive. However, the closer the rating is to 4, the more likely the 
allegation was fabricated; the closer it is to 13, the more likely the sex abuse took place.
SAL Scores of 14 and above are strongly suggestive of bona fide sex abuse.
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35 cents 
Albany, N.Y.

Continued from A-1 
happened lo her. “Incest is prevalent 
and there are judges who refuse to 
believe that,’1 she said. “They don’t 
think a father would do that so they 
charge the mothers with brainwashing 
their children to s iy  they were sexual­
ly abused by daddy and then take the 
children away from the mothers" for 
emotionally abusing their children.

Neustcin lost custody of her 8-year- 
old daughter after she accused her ex- 
husband of sexually abusing the child. 
Her case has been the subject of a

• Senate investigation and featured 
I prominently in joint Senate-Assembly 
' hearings this spring into Family Court
• procedures for assigning custody and 

visitation rights v/heie charges of 
sexual abuse have been made.

Tom McGreevy of the state Fathers 
Rights Association, on the other hand, 
said this kind of legislation is needed 
because feuding parents — both wom­
en and men — have takcn^to calling

spouse in an attem pt to gain an edge in 
custody hearings

"The difference is when a m other 
uses this strategy, she usually wins 
custody," he said. “When the case is 
finally cleared up and they find there 
was no abuse, the court will say that 
since the child has been in the custody 
of the mother, the child should stay 
there."

Men who have attem pted to use the 
system in the same way usually lose 
all visitation rights, he said. Added 
Wacholder, "We know that this is being 
used In custody disputes oftentimes at 
the suggestion of an attorney."

Jules Kerness, an aide to Sen. Mary 
B. Goodhue, R-Mount Kisco, who also 
sponsored the bill, said he understand!; 
the women's groups' fears that crimin­
alizing false reporting could discour­
age some people from calling in real 
cases.

“We’re  looking for a  chilling effect 
for the harassment calls that are 
clogging the system," he said.

* * - ** • i *'* -■£ •_ ’ V

NOW urges veto of se child-abuse calls
By Deborah Gesensway
Copilot b u reau

ALBANY — The state Legislature 
wants to make it illegal to knowingly 
and maliciously make a false report to 
the s ta te ’s child-abuse hot line.

• Other legIslation/B-16, B-20

But women’s rights advocates say 
the measure m ay end up scaring some 
people — particularly parents involved 
in custody disputes — from reporting 
legitimate child-abuse cases.

“This bill is based on ignorance and 
false information," said Amy Neustein, 
a Brooklyn sociologist, speaking on 
behalf of the National Organization for 
Women.- “This bill is going after 
women, women men see as vindictive 
and vengeful.” .

She and other opponents are urging 
Gov. Mario M. Cuomo to veto the bill.

Sponsora of the bill, however, say 
opponents don’t understand that the 
bill’s provisions can't be used against 
anyone who reports suspected child 
abuse in good faith.

“All they need (to make a report to 
the state child-abuse hot line) is reason 
to  believe,” said Stephanie H. Wachold­
er, an aide to Assemblyman William B. 
Hoyt, D-Buffalo, sponsor of the false- 
reporting bllL “We think this is 
important because there arc people 
out there using the child-abuse hot lice 
maliciously, to get back a t a neighboj 
or a  spouse."

The bill, which ■ has been passed 
. unanimously in the last few days by 
both the Senate and the Assembly and 
sect to Cuomo for his signature, would

The burden of proof is clearly 
on the person who bringsthe 
charge of false report B ■ •

— Paul Elisha, 
sta te  Departm ent of Social Services

make it a crime to report'a case to the 
Central Register of Child Abuse and 
Maltreatment that the person knew to 
be “false or baseless." If convicted of. 
the misdemeanor, the person making 
the false charge could be jailed for one 
year.

It is already illegal to knowingljr

- report a false Incident to police, but 
hthe bill would extend that to include 

J; false reports made to the state child-
• 'abuse hot line. • .... •
• ’ Once a suspected case of child abuse 

: ;is reported to the statewide hot line, it 
(is referred to local child protective 
.'"services offices in each county, whose

...
caseworkers" investigate.

Of the 88,000 hases reported in 1988, 
nearly two-thirds were ruled “unfound­
ed” by child protective services case­
workers, according to Paul Elisha of 
the state Department of Social Serv­
ices, which runs the hot line. "Unfound­
ed” means that caseworkers were 
unable to find enough evidence to 
declare a case valid, he said, not that 
the cases were false. Wacholder said 
about 15 percent of all reports are 
considered false.

Elisha said his agency'didn’t origi­
nally back the bill because of fears 
that it might have “a chilling effect on 
reporting of child abuse,” but the 
department isn’t opposing the provi­
sions now because officials think that 
they include enough safeguards to 
protect people who report cases in

good faith that then turn out to be 
false.

'T he burden of proof is clearly on 
the person who brings the charge of 
false report," he said. 'They have i. 
prove malicious intent and knowledge 
beforehand that it is false."

Several legislators, including Demo­
c ra tic  Assembly m em bers Helcnr 
Weinstein of Brooklyn and Jerro1 
Nadler of Manhattan, have said the 
have serious concerns about the.bi... 

.although they voted for i t  They and 
their aides said they have seen in 
stances in which mothers who report 
their ex-husbands for allegedly sexual 
ly abusing their children have beti. 
punished by the court system for 
making the accusations.

That is what Neustein, of NOW, saiu 
S e e  ABUSE /  A-1.
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Child abuse claims
To Ihc Editor
The National Organization for Women's 

opposition to the Legislature’s bill outlawing 
false child-abuse calls bears testimony to the 
widespread misuse of the Child Abuse 
Hotline by mothers and matrimonial attor­
neys who have victimized:

0  Non-abused children misdiagnosed and 
mistreated for sexual abuse;

0  Innocent fathers deprived of access to 
their children during the pendency of a 
custody dispute;

0  Uneducated, untrained child protective 
workers who are all too anxious to assist 
falsely accusing mothers;

0  Gullible judges who presume falsely 
accused fathers to be guilty until proven 
innocent, and

0  The system itself when used malicious­
ly and intentionally to deprive our children 
of access to their fathers.

The horrendous national disgrace of our 
children being deprived of their fathers by 
overzealcus child protective workers, manip­
ulative matrimonial attorneys, misguided 
family court judges and the feminist radicals 
of the National Organization for Women 
requires an immediate and comprehensive 
solution which would include (1) passage of 
additional legislation to punish and deter 
false allegations of child abuse, (2) education 
and training for social workers to enable 
them to distinguish between true and false 
allegations of abuse, and (3) education and 
training for family court judges to enable 
them to consider false allegations as one of 
the criteria in determining custody.

PETER G.SOKARIS 
Albany
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• i ALBANY — Gov. Mario M. Cuomo 
on Wednesday signed into law a bill 
that supporters said will curb mali­
cious, false reports to the' state child 
abuse hot line. y -  ’ 4 .
: The law wili', apply! only to', tiibse:' 
people who have no reason to believe 
their accusations of child abuse a r e ' 
true, said ̂ Stephanie Wacholdcr, au 
aide loTAssembly: sponsor William

, Hoyt,' D-Buffaloc, ^ ' ‘ /  ‘
V:. The;,..law,i which.4tSkes- effect in 

November,twill' make calling the hot 
line:vntb-a>baseless abuse-charge a 

' misdemeanor,' falsely reporting an 
incident; The crime, will be punishable 
by up to $1,000 fine and a year in jaiLv ; 

<*-5T!ie stage’s chapter, of the National 
^Organization 'for; Women,, had"urged. ’ 

Cuomo to veto the bill, saying it could 
)  be used to penalize mothers.'.?’.

Amy Neustein of NOW said the.state., 
'should be'concentrating on :failing  ■ 
abusers, not abuse reporters.': «.'•

ft?; “Why are they" using .their.paltry  
iv resources-to go r after the one. who 
-m akes the call?” she said. 
;$f;Wacholder;;'sald ̂ the" law‘"d6esn’t  1 
/apply-tofcallers who have. rcason.;to : 
itelieve that there is’a basis' for their 1 

: 'abusecharge. - ' '■ 
Neuslefn• sa id 'she (didn’t  jfriist-.the 

state’sij'criminal ju s tice . system ;;to  
decide which calls are malicious, t -  S ■ 

The state Department o f ■ Social 
1 Services; has estimated that up to 15 

percent of the false reports.received 
.‘ ’by.the,hot line are made.maliciously, 
v.Wachoidersaid. 0 ’ ' '

In other bill actibn Wednesday:
•  Cuomo signed A law tha t' will 

place stricter controls on professional , 
*'• fund-raisers' working Tor law ' enforce- 
>£ inent support groups; such as police 
i^piuoni
1^* The new law requires any organiza-'
. j tion' that raises money for police or 

their families .to register with the 
state. • - - , v

s charges of abuse a
Cuomo names rape panel

A.iLOClalod Proa*
ALBANY'— Gov. Mario M. Cuomo, saying that New York needs’(q 

improve the way it responds to crimes of sexual assault abd rape, appointed: 
a task force Wednesday to recommend changes in laws. ‘- v 1, «■" rv t t  i'
,. Cuomo said-he hoped that his study commission, chaired by Judith AvDer;'* 
director of ■ the state’s Division for, .Women, would come . up with', 
r: .•oraroaodations in time for next year’s legislative session. % y  >

V There were 91,000 reportedrapes In the United Stales in 1987, Cuomo said,.: 
and tbjs represents only a'fraction of the actual crimes. Too many women,

, tearing the continued wrongful Impression that they'i^ somehow to blame for' 
.attacks against them, fail to report crimes, be said. ( ■ J-V -.i , ; : .v 

^Clearly we have, to face rape and sexual assaults* for, w hat they are,"*
: Ciiomo said. “They are dehumanizing acts o f violence. Seeing it any o ther: 
: way absolves the.violator and condemns the violated.” •' * rr. v
• Cflotno’3 task force includes members'of state agencies for health, social
; services, parole, youth, domestic violence and crime victims. The'pancl'alsoV 
includes state Supreme Court Justice Richard Andrias of New York City and;

- officials of several county and city agencies dealing with sexual j '  'ault.-.;
'  '.-'State Senate: Majority Leader Ralph Marino said he welcomed Cuomo’S 
task;'force, but’ said lawmakers should act quickly on three’ Republican--' 
backed bills. These proposals would restrict plea bargaining in yape cases; • 
increase penalties if a weapon is used in, sexual assault and estabUsh aV 
statewide rape crisis jjrogram with a 24-bour hotline.. ‘ ^
• «*> “These bills should be enacted as quickly, as possible and are not in need of 
further stody,” Marino s a i d . . ».»•«< i v (v*:;-

-« ' ».:• ■ A
froin Identifying themselves falsely 
police officers or! from promising 
donors special breaks, such as immuni; 
ty from parking tickets!, . /  ■* \  ■ 1.

The law takes effect immediately. '/- 
; •  State research sdentists will final­
ly be able to share in the royalties for 
new products , and processes ‘ they 
patent, UDder legislation designed, to 
bring New York into conformity with 
federal rules. , ■: _

The new law,'which takes effect 
immediately, will allow state employ­
ees to take royalty money in addition 
to their saiaries. ,

•  Under another law that took effect 
immediately, the state Department of.. 
Environmental Conservation has been 
ordered to develop an inventory of 
bodies of water .that are. out of 
rnmnlianoo with cleanliness standards

The law, which took effect Immcdba 
T’ atcly, includes Christmas trees’in, th e ^ t 

legal definition of a frop so liial land, 
used to grow the trees can be eligible 
for agricultural assessments. , ;  ,
• / .• P a tro n s  of Off-’IYack Deltjrig sl- 
mulcast, parlors will !be ;able, to 
their bar tabs with credit cards under, 
another new law ,, . .  . L r -  •’ W'1 

The • measure,*, which” took , e ffe c ts - 
y-, immediately, also' increases to _ ,l^ th (^ ' 
^Tnum ber o f  slmulcasf. ficililtes Jpenrtlrv'1 
i>:r led in New.York Citv and to three peirrv 

county permitted a.T other ( / |T P 'd Is^ f 
JV'tricts. ' .

•  Leased-uscd cars will be Included^' 
in the used cai* Lemon Law. The bilUsVv

,waimcd a t '.helping people .-who. • leased 
-_p;jused,i,carsythat are ^efec tive^by^V  
7 ^  requlring.clealers to.issqe w arrqntie}^; 
'*■ It takes effect in November.

j’̂ / 'V C e m ^ e ^ . y a n d a l ^  c o i t f
themselves 1 sentenced to repairVjthb^. 
dam agelhejr cause unde^anothejr/Jfi^ .,

,c.VI :V-; ■ , ••*yjArr^
!;'t- ;T h e  llawgallows; judged tb!’d i i ^ £ ^  

‘cemetery Tyandab to repqir on m aink i/ 
'. ta in ’ cemeteries., as a iconditiorr.»of?^ 
<s. probatiorr 'or conditional,discharge;. 
v; takes effect in November.! .1

•  RujfaTTlelfer 'c a r r ie r s

, . . , , . , , ' thAnk^^tb'/Cuomo’s '.a p p rro v ^ ^ T /a ^ !
adminkter a  grant prograin to fund up measurelexempfrng m o to r iz e d " n ^ i t? ' 
to half .the cost of cl^amng. up the 'm en  from the sta te’s mandatory seat-T"* 
poUution... . belt laW. T h e '^ e m p U o n .ta E ^ fe c 'C r ,

;■ •C nom o also signed legislation ex? . inunedlately.,- - v v’ 
tending the life of the sta te  Superfund 0  m ec^v& N o v /irk e re s e ^ 'c a n n q t;rti U

v
Management Board, which; oversees, ^  ,aced ta portable nuta inM  t i  Jessie

- S S f lK  five gallons unless the c o n ta in e r^ ;
> 31.’ takes Spouts and.Ughf.cIosur^ o ^ r ^ r i .
feci stole ^ n o m c d e v e lo p m e n t com-, designed1 so contents’ can^ be?poured.’*' 

missioner off the panel.and.adds two,., w it^ tsp i llin g . ' :’ ’ 7 ’ ’’
citizen representatives instead.' ’ i r  v
rZ ’xc* Starting next month/banks willMM1. •  Cuomp s.gned a law extending the’.; forbiddeb t^ charge {ees for accep ting
prograip that requireŝ utihties ;tô  coins fordeposit or exchange intots 
conduct home energy-consdrvatipn - papermoney. However, the coins must*5'’-
surveys. ... ,. ' t : be prbperly rolled and’ must display
,. •  Christmas trees will'be considered the customer’s:, account ■ num ber:. No'w;
a crop under, another bill signed tby. more than 10 rolls can be turned in a t
Cuomo. — •* % • * %*r -’ • nnvnnotim o' r,l' “ *



M E M O R A N D U M  I N  S U P P O R T  
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_X_ Memo on original bill
Number: Assembly 2050-A________Senate_________ ___ Memo on amended
bill

Sponsor(s): Member(s) of Assembly: William B. Hovt__________________

Senator(s):__________________________________________________

TITLE OF BILL:

AN ACT to amend the penal law and the social services law, in 
relation to falsely reporting a case of child abuse or maltreatment.

SUMMARY OF SPECIFIC PROVISIONS:

Section one of the bill amends section four hundred twenty-four 
of the social services law to require local child protective services 
to refer suspected cases of falsely reporting child abuse and 
maltreatment in violation of provisions of the Penal Law as added by 
this act, to the appropriate law enforcement agency or district 
attorney.

Section two of the proposal adds a new subdivision three to 
section 240.55 of the Penal Law, relating to the making of false 
reports of child abuse or maltreatment to the statewide central 
register of child abuse and maltreatment. Specifically, a person 
would be guilty of falsely reporting in the second degree if he or 
she when, knowing a report is false or baseless, reports, by word or 
action, to the State Central Register, an alleged occurrence or 
condition of child abuse or maltreatment which did not in fact occur
or exist. Falsely reporting in the second degree is a Class A
■nisdemeanor.

EFFECTS OF PRESENT LAW WHICH THIS BILL WOULD ALTER:

1. Under current law there is some question under what
circumstances it is a crime to knowingly make a false report of 
suspected child abuse or maltreatment to the State Central 
Register. Currently, it is illegal to, knowing the information 
to be false, report —  an alleged occurrence or impending 
occurrence of a catastrophe or emergency v.'hich did not in fact 
occur or does not in fact exist. A report of suspected child 
abuse or maltreatment may not necessarily involve an impending 
catastrophe or emergency. This bill makes it clear, by adding a 
new subdi.visior to Section 240.55 that any knowingly false 
report to the State Central Register, whether or not an
emergency or catastrophe is alleged, is illegal.

>

2. Under current law (section 422(4), Social Services Law) a court 
or grand jury has access to information contained in the State 
Central Register, under current lav; and practice, however, this 
information is only made available to such entities upon 
request. This bill proposes to make clear that the State 
Department of Social Services may, in its discretion, refer a 
suspected case of false reporting of child abuse or maltreatment 
to the appropriate district attorney.

STATEMENT OF SUPPORT:

The incidence of child abuse and maltreatment in New York State 
has reached alarming proportions. Each year since the establishment 
of the State Central Register, the number of reports of suspected 
child abuse or maltreatment has increased steadily, more than 
tripling from 1973 to 1988. In 1988, the number of reports was 
122,917 involving 199,878 children.



It has been estimated that perhaps 15% of all reports of 
suspected child abuse or maltreatment may be reports that, when made, 
were known by the reporter to be false. A number of reports which 
have been investigated have involved situations where an individual 
used the Central Register to harass and annoy someone with whom they 
have a personal relationship, or for purposes of increasing an 
individual's chances in a child custody case.

In some instances, the same individual would repeatedly make 
false reports. Although the subject of the report and the reporter 
were both known to the register, under the law, with each report, an 
appropriate investigation must take place.

1
The subject of the report does have a right, even if somewhat 

limited, to protect themselves. The subject may commence a libel or 
slander action or may file a criminal complaint alleging Harassment 
(Penal Law §240.25) or Aggravated Harassment (Penal Law §240.30). 
Because of the difficulty of proving these cases, and apparently for 
personal reasons, these avenues for recourse are rarely, if ever, 
used. i

The state, however, does not have the ability to discourage such 
improper use of the register. Improper use, which is annoying to the 
subject, also wastes valuable state and local resources.
Caseworkers, heavily burdened with cases and responsibilities, should 
not have to repeatedly investigate allegations they know, from past 
investigations, to be false. This bill will help to reduce the 
number of false reports.

This bill gives the State Department of Social Services the 
ability to notify the local district attorney who may commence a 
criminal proceeding.

FISCAL IMPLICATIONS:

May result in more efficient use of state and local resources. 

LEGISLATIVE HISTORY:

1984 - A.11415 - Referred to Codes Committee
1985 - A.3205 - Referred to Codes Committee
1986 - A 3205 - Passed Assembly, Died in Senate Rules

EFFECTIVE DATE:

First day of November after this act becomes law.



P o in ts  and Viewpoints-

Other “Truths” about Domestic 
Violence: A Reply to McNeely 

and Roblnson-Slmpson
|\/| y, Daniel G. Saunders

Whenever I read in a professional journal 
that someone has found the Truth about a 

- problem I wander if more heat than light is 
being generated. An example is ‘The Thitfa 
about Domestic Violence: A Falsely Framed 
Issue.”1 The authors, McNeely and Robin- 
sco-Simpson, claim that the problem of 
domestic violence Ins been pretented falsely 
as a problem of men’s violence against 
women. They bebere that male victimization 
hoa bera ignored, that the public, legislator! 
and change agenti are acting on a faulty 
awntmftrinfi, and fhaf legal artinr1 to protect 
the rights of women may lead to men’s 
"social and legal defensefesaness."1

As with most social problems, the truth 
about domestic violence is far more elusive 
than McNeely and Robinaao-Sknpoon woukl 
like us to think. In fact, they may have led 
soda! workers fortha1 from the truth by fafi-

tional surveys and one crime victimization 
surrey to show that rates of violence by 
htintondi and wires are about equal; more 
selective surveys of bdp-eeeking battered

evidence that most of the wives'violence is 
in self-defense and that size and strength dif­
ferences mean the women will be the most 
victimized.

McNeely and Robmsoo-Smpson make tbe 
same matehe as Stcinmetz in citing statistics 
on the equal rates of spousal homicides by 
husbands and wives without reporting the 
rates at which the homicides were in 
response to violence. Wolfgang's study, 
which showed equal rates of homicide far 
hatbands and wives, also showed that in 60 
percent of the cases in which wives killed 
husbands, the. women were responding to 
violence. In only 9 percent at the cases in 
which husbands failed wives were the men 
reacting to the wives’ violence. Although a 
justifiable self-defense motive was not 
established firmly in the study, Wolfgang 
concludes that “we are left with the 
undeniable fact that frwtiwnd* mere often

social desirability response bias.
McNeely and Robmaon-Simptcn rely 

heavily on the early world at Stefametx bat 
do not reveal the flawa in her data presen­
tation and conchzcocs. Some researchers 
have called her work on battered husbands 
“the battered data syndrome.”1 For exam­
ple, Stemmetz left out the most serious 
farms of violence from her initial report; 
a sahseqnent report revealed that four wires 
and none of the husbands in 54 marriages

McNeely and Robinaon-Simpson also were 
selective in the data they presented. They 
left out the category of Stenmetr'a original 
study—"pushing, shoving, grabbing"—that 
showed much higher rates far husbands. 
Contrary to the claims of McNeely and 
Rnbmsan-Simpscc and of Stemmetz herself, 
nowhere does Stemmetz measure who in­
itiated physical aggression or w hit their 
motives were far being aggressive. All of the 
studies cited m the article suffer from the 
same inadequacy, yet McNeely and Robin- 
scn-Simpeon apply the term “victim’’ to men 
unequivocally and use tbe phrase "reciprocal 
violence,” which implies dot tbe violence is 
equal in purpose and effect 

McNeely and Robinson-Simpeon also re­
port selectively from other studies. For exam­
ple, two of the frequency categories in the 
GeDes study, both at which showed higher 
frequ enries fcr husbands, were not reported.* 
Tbe authors do not mention that the increases 
and decreases in marital violence rates be­
tween tbe 1975 and 1985 national family 
violence studies are not statistically signifi­
cant.10 Tbe false coodusica is that violence 
against husbands is increasing and violence 
against wives is decreasing. The authors 
quote Straus and GeEes to explain that con­
tinued violence against husbands is probably 
from a lack of public concern and ameliorative 
programs for the problem at women's vio­
lence. Yet something is being done: If current 
findings an women's seif-defaox are general- 
table, then efforts to stop mta’a violence and 
to offerwomen alternatives to *violent home 
win decrease violence against men.

Consequence* of 
Physical Difference*

The generally greater size and strength of 
men means that women are likely to suffer 
greater injuries and, if they are to repel an 
attack, to be required to use a more severe 
torn of violence. McNeely and RoMsson- 
Simpson play clown Steinmetz's statements 
that physical differences lead to greater in­
jury to women by saying that "men were 
somewhat more likely to cause greater in­
jury."11 Stemmetz actually makes stronger 
statements about the greater harm to 
women:

When the wife slaps her husband, her iack 
of physical strength, pha his ability to 
restrain her, reduces this physical damage 
to a minimum. When the husband slaps 
bis wife, however, his strength, plus her

179

women show similar results.1 However, to 
call the violence by women "abusive" is to
miss the mark. Tbe authors fail to cite suffered severe and repetitive beatings.1
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mg to mention important lmntahom of tte  
research they cite, ignoring evidence that 
counters the research, and relying hea/ily on 
conjecture, opurioo, and anecdotal evidence. 
Existing evidence shows that women are 
abused to a greater extent than men and 
thus cor priorities for services and fegufetian 
have been placed property. Especially dis­
turbing is that the cooduskxis made by 
McNeely and Rofcinaan-Simpcon may be used 
to block services far battered women, deny 
them their rights, and snggetf types of inter­
vention that may increase their risk of vie- 
tiunzatioo. The question of whether husband 
ataae is a significant problem is profoundly 
important to tbe aotiil work profession 
because social workers have been involved 
in developing services and policies aimed at 
Halting domestic violence.

W om en's Right to  Defense
McNeely and Robinson-Simpaon cite 

Several representative community and na-

tfaan wires are maqor;y edpitating factors in 
their own homicide deaths."4 Indirect 
evidence far seif-defeni: comes from a stndy 
at women who had beeam both a violent and 
a nonviolent relationships; 23 percent used 
violence occasionally when in a relationship 
with a violent man .vherees only 4 percent 
did so in a nonviolent relationship.*

A stndy by this author of battered women 
at five shelters and a famOy service agency 
showed that most of the women had used 
violence, but largdy for oeh-defeae.* Of the 
women who used severe violence, 71 per- 
cent used it earinsively to defend themselves 
against their partner's aggressim, which 
they often defined as "fighting back/’ Tbe 
women’s reports on their motives far vio­
lence were not correlated with a measure of



liability to restrain him, results in coa- 
iiderabiy more damage. "u

n who batter average 45 pounds heavier 
four to five inches taller than their part- 

3, but strength and fighting experience 
i are likely to give them an advantage.u 
IcNeely and Robinson-Simpeon falsely 
nne that the higher frequency of same 
:s of Bevere violence by women suggestB 
their violence is not merely a response 

iolence by their partners. Yet it is legal- 
lstifiable and likely that women will use 
e severe forms of violence to defend 
□selves or their dhkbm.14 The resuui at 
-cod’s surrey showed that none of the 
i was seriously injured imlMw a weapon
1 or knife) had been used against them. 
porting on the Straus and GeUes study, 
'Jeely and Robinson-Simpcon Haim that 
Ten used “weapons" more often but 
:e "hitting, or trying to hit with 
ething” in the same category as the “use 
knife or gun." Given size and strength 
rences, hilling with an object constitutes 
sent “weapons" for men and women, 
ref ore, the Conflict Tactics (CT) scale 
other measures of marital violence are 
balanced for gender differences. Simp- 
.•porting men’s and women's rates for 
s item or assigning categories of 
/ere" and "noasevere" a n  be highly 
aiding.
oplying the theory of defensive violence 
e National Crime Survey (NCS) data pro- 
is very different conJurions. If the cases 
xious assault were most similar to Wolf- 
j ’s homicide cases, then only a small 
entago cf the men used violence defen- 
y compared with the majority of women, 
same assumption applied to the NCS 
shows an estimated 74 percent of the 

m s assaults by women to be in response 
tacks by theirpartners. McLeod's finding 
men were more Hkely to be injured was 
Tsuh of the use of weapons, and such 
s are more Hkely to be reported in the type 
ime study she conducted. Although the 
ortion of incidents of women using a
2 or gun was higher in the NCS study (34 
ent compared with 22 percent), given the 
a  13 ratio of male to female victimization 
; the ratio d  men to wanenhavinga knife 
m used against them still is skewed (one 
to eight women). McNeely and Robdn- 

Simpson do not reveal that 88 percent of 
nen’8 injuries were minor, 17 percent of 
oen needed some medical attention com- 
d with 24 percent of the women (an ever- 
ale-female ratio of one to 18). The ratio 
lospitaliarion rates s  even more lop- 
i-^ooe man was bospitaJired far every 46

Thus, although the proportion of men 
og injuries is higher, the representative

NCS study indicates th* t women suffer more 
serious injuries.

McLeod’s conclusion that the profiles of 
weapon use and injury are different for men 
and women is consistent with the theory of 
defensive violence. Her statement that 
violence against men and violence against 
women are independent events does not 
mean that the violence of one person is not 
in reaction to the violence of another, only 
that women used weapons more often than 
men and that as a result men were more like­
ly to be injured.

Most studies of domestic violence fail to 
ink about the motives for « d  coe sequences 
of violence. The issue is act whether women 
have the capacity to be aggressive but 
whether they are abusive m their aggression, 
using it for coercion, domination, or the ex­
pression of anger and not for self-protection 
or the protection of others.

Research Flaws and 
Misconceptions

In trying to correct what they see as an im­
balance in the domestic violence literature, 
McNeely and Robmsan-Smpson describe 
what they perceive as a mxnber of "research 
flaws and common misconcepthns.” They 
also draw on literature from outside the 
realm af domestic violence.

Who Is More Aggresaive?
To show that women ire as aggressive as 

men, they ate a review by Frodi, Macaulay, 
xnd Thome.1* However, the review abo con­
tains some important qualifying statements. 
First, none of the studies was of people who 
were given the option of truly violent, hurt­
ful behavior. Second, although women in the 
experiments (fid not differ from men m ther 
overall rates of applying the experimental 
aggression (shock or annoying noise), in 
many situations the women avoided acting 
aggressively because af anxiety or guOt 
about being aggressive. Third, one factor 
that brought women’s aggression up to the 
rate of male aggression was situations in 
which the jistificatioo for aggression was 
socially approved.

CMd Abuse
To bolster the point that women are as ag­

gressive or more aggressive than men, 
McNeely and Robmscn-Simpsan cite Stem­
m ed , who says that women are more likely 
to abuse children. However, McNeely and 
Robgaoo-SirnpaoodonctaddthatSteinmetx 
also points out that women spend more time 
with children and are usually tire parent in 
single-parent homes, which are prone to in­

creased levels of stresa.”  TThen official 
reports of abuse were analyzed m a study by 
the American Humane Soriety and the study 
contained cxatrols tor‘‘time at riak," 76 per 
cent af the abusers were fathers.11 In the 
first national study af family violence by 
Gelks, the difference between fathers and 
mothers was not very great and fathers used 
more serious forms of violence.1*

Underreported Victimization
McNeely and Robinson-Simpson also 

follow Steinmetz in rlntmmg that the prob­
lem af. fawhand abuse has been ignored 
because men are less Hkely to admit to their 
victimization. However, the evidence con­
tradicts this Haim In the NCS data, the dif­
ferences are not substantial, with 54 percent 
of the women and 45 percent of the men 
stating that they reported their victimization 
to the police.*0 One reason that some men 
may be reluctant to report all but the most 
severe violence against them is tin t they fear 
being arrested far just having attacked their 
partners. McNeely and Robinson-Simpson 
speculate that only a few men in the Stein­
metz study ;ertidpaied in the face-to-face 
interview because they were reluctant to d »  
cuss their victimization, bet Stanmetz gives 
other reasoca—the time did not seem conve­
nient for the husbmds or they saw the re­
search on families as the wives’ obligation.®

The first national study of family violence 
by Straus and the community survey by 
Ntscnaff and Bitznan suggest that men are 
more willing than women to admit being 
subject to violence.11 In both of these ran- 
dom survey*, the proportion of men who ad­
mitted being aubjea to violence was higher
than the proportion of women who admitted 
being aggressive toward their partners. 
Underreporting by women appeared to oc­
cur in the rnmmmity survey but not in the 
national study. GeUes speculated that 
‘‘There aria number of possible reasons for 
these discrepancies, but one is that men, be­
ing in a superior position in the family and 
society, are perhaps less humiliated by be­
ing hit and are more likely to admit it than 
their wives.*

Battered Women’s Reasons 
for Staying

Most researchers, including Straus, list 
TOrwrvn'o ♦frwimirwitrap i terttinintimafaire- 
btifgwhip!tai>rifw»rfrtv>rwiar«istnaid battered 
women more than abused men.** McNeely 
and ft nhinygi-Simparri, in contrast, state that 
"examinations of fanale spouse abuse victims 
reveal that krw-income women are more 
Hkely than afflmrtf women to leave."* This
atatwnwri- b frSfd ffl Sfnmmett’a diStCTtinQB
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Child abuse hot Sine a noose for unjustly accused
□ Slate has no way to sort 
malicious reports from true ones.

ByJohnCaher •*'
Stall wniur

For thousands of haltered and neglected children, the sta te ’s 
child abuse hot line is a lifeline rescuing kids from the horrors 
of beatings and sexual molestations.

Dut for unjustly accused adults who go to astounding lengths 
to prove their innocence and for children who are  exploited as 
pawns In divorce or custody battles, the hot line is a noose.

Since 1973, the Central R egister of Child Abuse and 
M altreatm ent has provided a way for those who suspect child 
abuse to report their suspicions anonymously and initiate a 
prompt Investigation. S tate law requires caseworkers to 
investigate all hot-line com plaints within 24 hours and arm s 
them with the power to in terrogate children and adults. When 
warranted, the child can be placed in foster care.

The system is designed to e r r  on the side of overprotection.
Child care workers, law enforcem ent officers, teachers and 

medical professionals a re  required to report their suspicions, 
no m atter how slight, and can be charged with a m isdemeanor 
if they don’t. The standard of proof needed to indicate child 
abuse.-- "some credible evidence" — is fa r below, the proof,.

"beyond a reasonable doubt" needed to sustain crim inal 
charges. Courts have found (hat Fourth Amendment protec­
tions against unreasonable searches don't apply 'f  the 
caseworker deems the situation an em ergency.

"It’s a very sad com m entary on our society," said 
Schenectady County Fam ily Court Judge G. Dougins Grlscl. 
"We are now at the point where we have so much abuse and 
neglect of our children . , .  that we have to devise laws and 
systems to deal with this horrible problem ."

While few dispute that the hot line has helped mnny abused 
children, critics claim  that a zealous effort to crack down on 
child abuse has tram pled the rights of adults and children, 
disrupted and undermined families and victimized the very 
people the system  is designed to protect — children.

Aside from sim ple mistakes, in which a well-meaning person 
wrongly reports what on the surface appears to be a case of 
child abuse, authorities acknowledge that the hot line Is 
sometimes abused by estranged couples and malicious 
neighbors as a tool of Intimidation and harassm ent. In N^w 
York, about 60 percent of the 130,000 reports to the hot line last 
year were unfounded — meaning investigators were unable to 
find any credible evidence of abuse or neglect when they 
interviewed the child and alleged abuser, said Terrance 

■ McGrath, spokesman for the sta te  D epartm ent of Social 
Services, which operates the hot line. About half of the people ' 
who appeal an indication of abuse or neglect have the finding 
overturned, state.figures show. -., • / , .  i•• • •• *• /• • 1 . «i - .. ■*• i••

Some child w elfare advocates have estim ated that as many 
as 15 percent of calls to the hot line may be outright lies, up to 
20,0U0 calls annually.

After scores of individuals and groups such as Victims of 
Child Abuse Laws complained about false allegations, the 
Legislature enacted a sta tu te  In November l!»l!t making it a 
crim e to file a false report intentionally with the hot line.

Although the law threatens a $1,000 fine, a year in jail nr 
both, the num ber of unfounded com plaints has rem ained about 
the sam e and it is unclear whether anyone has evci been 
convicted of m aking a false report, McGrath said

Skeptics say the law Is toothless because calls to the hot line 
can be made anonymously.

"Anybody who m akes a false report is not going to leave 
their name." M cGrath said. "It is not going to happen "

McGrath said the law was designed more to deter false calls 
than to prosecute malicious callers. Victims of Child Abuse 
Laws has been seeking a stronger sta tu te  that would icm ow  
the veil of confidentiality that shields those who call the hot 
line. (

"It Is vcr easy to raise the allegation," Griset s a id . ' From 
that bare allegation oftentim es comes a very (rnumnlic 
experience for the children and the person chaiged."

In recent years, dozens of people have called 77m Forms
See HOT LINE / B-2
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Union claim ­
ing to be victim s of malicious 
reports. One ca lle r last non lh  said 
tha t during his 17-month custody 
battle  he has repeatedly been the 
ta rge t of false allegations of sexual­
ly abusing his 5-year-old son.

The Albany County man. who like 
m any others who called asked that 
his nam e not be published, said in his 
(ast call tha t he was fleeing with his 
son to another s ta te  to escape the 
repeated  investigations and inter­
views by caseworkers. He suspects 
th a t the child's mother, who is 
challenging the father for custody, is 
responsible for malicious reports to 
the hot line.

"They are torturing my son," said 
the father, who claim ed that every 
investigation has determ ined that 
the abuse allegations were unfound­
ed.

"They grill this kid over the coals 
with all sorts of sexual questions and 
he doesn't even know w hat the hell 
they a re  talking about.”

Another caller to the newspaper 
claim ed that she was caught in the 
m iddle of a custody tug of w ar 
between her boyfriend and his form ­
e r  wife.

The woman, a local college profes­
sor, said there have been nine 
anonymous reports — all unfounded 
— alleging that she or the father had 
abused his 3-year-old boy and 4-year- 
Qld girl. She said the children had

Initially told caseworkers that they 
had been abused, and then recanted.

"The true abuse," she said, "is 
these children have been forced to 
fabricate stories. They have learned 
that to win their m other’s approval 
they have to harm  us. Every tim e 
pne of these stories Is told, these 
children arc  grilled by social serv­
ices workers."

Without proof that their m other is 
making the allegations and knows 
that they a rc  false, there is nothing 
that can be done to put a stop to the 
endless s tream  of allegations and 
investigations.

Divorce attorneys and family law 
specialists say that allegations of 
child abuse — particularly sexual 
abuse — have become so pervasive 
in custody and divorce cases across 
the country that some judges have 
stopped taking the charges seriously, 
creating a "cry wolf syndrome" tha t 
jeopardizes children who really  a re  
being m istreated.

Studies conducted by the U niversi-: 
ty of Minnesota Medical School’s 
departm ent of family practice and 
community health indicate tha t as 
many as 70 percent of child m olesta­
tion allegations raised in the context 
of a divorce or custody proceeding 
a re  false.

On the other hand, organizations 
such as Victims of Child Abuse Laws 
contend that some judges a re  so 
protective of children that even 
baseless allegations of abuse will 
cost the parer.. custody.

"It’s a balance," said Griset. "Do 
you restric t the people making hot-:

line com plaints and jeopardize little 
children, or do you have the parent 
falsely charged suffer the indignity 
of an investigation?"

Some parents who claim  to have 
been wrongfully accused suffer far 
deeper indignities than a personal 
Investigation.

At the University of Minnesota 
Medical School, for exam ple, adults 
desperately seeking to prove their 
Innocence subm it to a battery  of 
tests, including psychological pro­
files, polygraph exam inations and 
voio-.stress comparisons. Some men 
go so far as to allow clinicians to 

■ show them pornographic pictures of 
children while a gauge attached to 
the penis m easures arousal level.

While McGrath concedes tha t l i t - , 
tie can be done to stop people intent 
on misusing the hot line, he suspects 
that there are fa r  few er malicious 
reports than suggested by som e 
studies. .-I

"All reports that a re  not substanti­
ated are  not necessarily m alicious or 
false." McGrath said.

Griset said the problem of false 
reports pale3 in comparison with the 
number of actual cases of abuse and 
neglect.

The judge said that over the last 
decade the statew ide family court 
docket of child abuse cases has 
swollen 800 percent. Griset, noting a 
dram atic increase of cases in his 
court in which adults adm it abusing 
or neglecting children, said the child 
protective system is properly geared 
toward overinvestigating and ov- 
erreporting allegations.




