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C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

F o r  B i l l / R e s o l u t i o n  No. _______ H B  39 5_______

T h i s  b i l l  a m e n d s  A S  2 9 . 2 0  a n d  A S  3 9 . 9 0  t o  p r o v i d e  t h a t  

p u b l i c  e m p l o y e r s  s h a l l  i n d e m n i f y  p u b l i c  e m p l o y e e s  w h o  a r e  s u e d  
i n d i v i d u a l l y  f o r  i n j u r i n g  o t h e r s  w h i l e  a c t i n g  w i t h i n  t h e  

p e r f o r m a n c e  a n d  t h e  s c o p e  o f  t h e i r  d u t i e s ,  u n l e s s  a n  i n j u r y  is t h e  
r e s u l t  o f  a n  i n t e n t i o n a l  a c t  o r  w i l l f u l  m i s c o n d u c t .  T h e  b i l l  

a t t e m p t s  t o  c o d i f y  e x i s t i n g  p r a c t i c e ;  h o w e v e r ,  w e  b e l i e v e  it is 

u n c l e a r  i n  c e r t a i n  r e s p e c t s  a n d  c o u l d  c a u s e  c o n f u s i o n .

F o r  i n s t a n c e ,  t h e  b i l l  d o e s  n o t  d e f i n e  " s c o p e  o f  d u t i e s , "  
n o r  d o e s  i t  r e q u i r e  a n  e m p l o y e e  t o  g i v e  p r o m p t  n o t i c e  t o  t h e  

e m p l o y e r  w h e n  a c l a i m  i s  f i l e d .  F u r t h e r m o r e ,  t h e  b i l l  d o e s  n o t  
a d d r e s s  c o n f l i c t s  o f  i n t e r e s t  o r  w h i c h  p a r t y  w o u l d  u l t i m a t e l y  b e  
r e s p o n s i b l e  f o r  d i r e c t i n g  a d e f e n s e ,  t h e  e m p l o y e r  o r  t h e  e m p l o y e e .  
T h e  b i l l  w o u l d  n o t  p r o h i b i t  a n  e m p l o y e e  f r o m  a g r e e i n g  t o  a 
s e t t l e m e n t  o r  p a y m e n t  o f  a c l a i m  w i t h o u t  t h e  k n o w l e d g e  o r  a g r e e m e n t  

o f  t h e  e m p l o y e r .

T h e  b i l l  a l s o  d o e s  n o t  i n c l u d e  g r o s s  n e g l i g e n c e  a s  a n  

e x e m p t i o n  t o  i n d e m n i f i c a t i o n .  T h e  s t a t e  c u r r e n t l y  d o e s  n o t  
i n d e m n i f y  a c t s  o f  g r o s s  n e g l i g e n c e  f o r  a n y  o f  i t s  e m p l o y e e s ,  a n d  
t h i s  p r o v i s o  i s  i n c l u d e d  i n  a l l  o f  t h e  s t a t e ' s  c o l l e c t i v e  
b a r g a i n i n g  a g r e e m e n t s .  T h e  b i l l  w o u l d  t h e r e f o r e  h a v e  t h e  e f f e c t  o f  
i n d e m n i f y i n g  a c t s  o f  g r o s s  n e g l i g e n c e  f o r  e m p l o y e e s  n o t  c o v e r e d  b y  
c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s ,  p r i m a r i l y  a p p o i n t e d  o f f i c i a l s ,  
b u t  i t  w o u l d  n o t  d o  s o  f o r  e m p l o y e e s  c o v e r e d  b y  c o l l e c t i v e  
b a r g a i n i n g  a g r e e m e n t s .  T h e s e  a p p a r e n t  i n c o n s i s t e n c i e s  w i t h  

e x i s t i n g  p r a c t i c e  c o u l d  h a v e  a n  i m p a c t  i f  t h e y  a r e  n o t  c l a r i f i e d .

H o w e v e r ,  w e  h a v e  n o t  s h o w n  a f i s c a l  i m p a c t  b e c a u s e  w e  

c a n n o t  d e t e r m i n e  w h e t h e r  t h e r e  w i l l  b e  a n y ,  a n d  b e c a u s e  t h e  

d e p a r t m e n t ' s  c o s t s  t o  d e f e n d  p e r s o n a l  i n j u r y  c l a i m s  a r e  p a i d  f r o m  

t h e  s t a t e ' s  R i s k  M a n a g e m e n t  a c c o u n t s .

p a g e  2 o f  ____2

O M M I T T E E  C O P Y
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C H A I R M A N

IL'DICIARV COMMITTEE

V I C E  C H A I R M A N

RECITATION REVIEW COMMITTEE

M E M B E R  

RCLES COMMITTEE 
UAOR AND COMMERCE COMMITTEE

M E M O R A N D U  M

TO:

DATE:

F RO M :

S e n a t o r  D r u e  P e a r c e ,  L a b o r  a n d  C o m m e r c e  C h a i r  

R e p r e s e n t a t i v e  D a v e  D o n l e y  

A p r i l  21, 1 9 9 2

RE: R e q u e s t  t o  S c h e d u l e  H B  3 9 5

I r e s p e c t f u l l y  r e q u e s t  t h a t  a L a b o r  a n d  C o m m e r c e  h e a r i n g  b e  s c h e d u l e d  f o r  
H B  3 9 5  a t  t h e  e a r l i e s t  p o s s i b l e  o p p o r t u n i t y .  H B  395 g i v e s  p u b l i c  
e m p l o y e e s  t h e  r i g h t  t o  b e  i n d e m n i f i e d  f o r  i n j u r i e s  o c c u r r i n g  w i t h i n  t h e  
s c o p e  o f  e m p l o y m e n t ,  a n d  c l a r i f i e s  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  

i n d e m n i f i c a t i o n  w i l l  b e  g r a n t e d .

H B  395 c o d i f i e s  t h e  c u r r e n t  s t a t e  p o l i c y  f o r  d e f e n s e  a n d  i n d e m n i f i c a t i o n  
o f  s t a t e  e m p l o y e e s ,  a n d  a s  a r e s u l t ,  w i l l  n o t  h a v e  a f i s c a l  i m p a c t  on 
t h e  s t a t e .  A  c o p y  o f  t h i s  p o l i c y  is a t t a c h e d ,  a l o n g  w i t h  a m e m o r a n d u m  
f r o m  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  e x p l a i n i n g  t h e  p o l i c y  r e a s o n s  w h y  
i n d e m n i f i c a t i o n  o f  s t a t e  e m p l o y e e s  i s  a g o o d  i d e a .  A s  t h e  D e p a r t m e n t  of 
L a w  p o i n t s  out, t h e r e  is a " w i d e l y  f e l t "  b e l i e f  " t h a t  w h e r e  a n  e m p l o y e e  

a c t i n g  in g o o d  f a i t h  i n j u r e s  a p e r s o n  w i t h i n  t h e  p e r f o r m a n c e  a n d  s c o p e  
o f  e m p l o y m e n t ,  t h e  e m p l o y e r  s h o u l d  i n d e m n i f y  t h e  e m p l o y e e . "

A s  p u b l i c  e m p l o y e r s ,  b o t h  t h e  A d m i n i s t r a t i o n  a n d  t h e  M u n i c i p a l i t y  of 
A n c h o r a g e  s u p p o r t  i n d e m n i f y i n g  p u b l i c  e m p l o y e e s .  An d ,  a t  t h e  r e q u e s t  o f  
t h e s e  t w o  e n t i t i e s ,  a n u m b e r  o f  p r o c e d u r a l  p r o v i s i o n s  w e r e  a d d e d  t o  t h e  
C S  t o  c l a r i f y  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  i n d e m n i f i c a t i o n  w o u l d  b e  
p r o v i d e d .  F o r  e x a m p l e ,  p r o v i s i o n s  w e r e  a d d e d  t o  r e q u i r e  e m p l o y e e s  t o  
c o o p e r a t e  i n  t h e i r  d e f e n s e ,  t o  p r o h i b i t  e m p l o y e e s  f r o m  s e t t l i n g  c l a i m s  
a f t e r  a n  e m p l o y e r  h a s  u n d e r t a k e n  d e f e n s e  o f  t h e  e m p l o y e e ,  a n d  t o  s e t  o u t  
t h e  s p e c i f i c  a n d  e x c l u s i v e  r e m e d i e s  a v a i l a b l e  t o  a n  e m p l o y e e  i f  a n  
e m p l o y e r  d o e s  n o t  p r o v i d e  d e f e n s e  o r  i n d e m n i f i c a t i o n  a s  r e q u i r e d  b y  law.

I n  a d d i t i o n  t o  s u p p o r t  f r o m  t h e  D e p a r t m e n t  o f  L a w  a n d  t h e  M u n i c i p a l i t y  
o f  A n c h o r a g e ,  H B  395 is s t r o n g l y  s u p p o r t e d  b y  t h e  A l a s k a  A s s o c i a t i o n  of 
C h i e f s  o f  P o l i c e  a n d  t h e  A l a s k a  P e a c e  O f f i c e r s  A s s o c i a t i o n .

T h a n k  y o u  f o r  c o n s i d e r i n g  t h i s  r e q u e s t  t o  s c h e d u l e  H B  395.

DD: lc

J U N E A U  O F F I C E  

(During Legislative Session January through May)

P.O BOX V. JU N EA U, ALASKA 9 9 8 11 • (907) 465-3892 (FAX) 463-5661



MEMORANDUM State of Alaska
Department of Law

TO:

FROM:

Brad Thompson
D iv is ion  o f  Risk Management 
Department o f  Administration

OATE: 

FILE NO.: 

TEL NO.: 

SUBJECT.

June 17, 1988

465-3603

*

State provided defense  
o f  employees

O

B i l l  Mellow
A ss is ta n t  Attorney General 
Special L itigation-Juneau

You have requested a con cise  (10 l in e s  or le s s )  s t a t e ­
ment o f  the s t a t e ' s  p o licy  for  defense and indem nification  o f  
s ta te  employees. A copy of t h a t ’ p o l ic y  i s  attached but p lea se  
note that th is  i s  only p o licy  and i s  not le g a l ly  binding except  
where the s t a te  has otherwise co n tra ctu a lly  bound i t s e l f .

Following is  an explanation o f  the basis for ev o lu t io n  
of a general b e l i e f  that the s t a te  should defend and indemnify 
employees; There i s  no s ta tu to ry  law m  Alaska requiring s t a te  
defense and indem nification o f  employees, however, most p u b lic  
employees are protected by bargaining agreements which o b l ig a te  
the s ta te  to defend and indemnify for  ordinary negligence . Addi­
t io n a l ly ,  common law rules developed by the courts have saddled  
employers with l i a b i l i t y  for n eg ligen ce  o f  employees. The common 
law ru les  are referred to as the d octr in e  o f  respondeat superior  
(the master answers for the servant) and require the employer to 
pay a th ird  party for in ju r ie s  caused by employees. The d octr in e  
a lso  grants common law indemnity in  favor of the employer aga in st  
the employee but, because many employees are judgment-proof, em­
ployers o fte n  simply absorb the expense without looking to the. 
employee for  reimbursement. A d d it io n a lly ,  for the tactigaJr-Tfea- 
son that the employer needs the support of the employee in  de­
fense aga in st  the third party, there i s  a t a c t i c a l / j u s t i f i c a t i o n  
for agreeing to indemnify. F in a lly ,  and strongest o f a l l  as a 
p o licy  j u s t i f i c a t i o n ,  i t  i s  w idely  f e l t  that where an employee 
acting in  good fa i th  injures a person w ith in  the performance and 
scope o f  employment, the employer should indemnify the employee.

WGM: j a l  
Attachment

cc: Ronald W. Lorensen (w/enc.)



S T A T E  P O L I C Y  F O R  D E F E N S E  O F  E M P L O Y E E S

W h e r e  t h e  r i g h t s  a n d  o b l i g a t i o n s  o f  e m p l o y e e s  a n d  t h e  
s t a t e  a r e  n o t  o t h e r w i s e  c o v e r e d  b y  b a r g a i n i n g  a g r e e m e n t s ,  it is 
the p o l i c y  o f  t h e  S t a t e  o f  A l a s k a  to p r o v i d e  l e g a l  d e f e n s e  a n d  
p a y  j u d g m e n t s  a g a i n s t  s t a t e  e m p l o y e e s  s u e d  f o r  i n j u r i e s  o c c u r r i n g  
d u r i n g  t h e  p e r f o r m a n c e  a n d  w i t h i n  t h e  s c o p e  o f  duty. E x c e p t  
w h e r e  t h e  D e p a r t m e n t  o f  L a w  has s p e c i f i c a l l y  i n  w r i t i n g  o b l i g a t e d  
the s t a t e  o t h e r w i s e ,  the s t a t e  w i l l  n o t  d e f e n d  o r  i n d e m n i f y  f o r  
acts o f  i n t e n t i o n a l  a n d  w i l l f u l  m i s c o n d u c t  n o r  p a y  an a w a r d  o f  
p u n i t i v e  d a m a g e s .



M u n i c i p a l i t y

o f

A n c h o r a g e TOM FINK. 
MAYOR

P.O. B O X  196650

A N C H O R A G E ,  A L A S K A  99519-6650 

(907)343-4545

OFFICE OF THE MUNICIPAL ATTORNEY

M a r c h  3, 1 9 9 2

R e p r e s e n t a t i v e  D a v e  D o n l e y  
C h a i r  H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

Re: H B  3 9 5  R e g a r d i n g  I n d e m n i f i c a t i o n  o f  P u b l i c  E m p l o y e e s

D e a r  Mr. D o n l e y :

O n  b e t  If o f  t h e  M u n i c i p a l  A t t o r n e y ' s  O f f i c e  in A n c h o r a g e  a n d  t h e  
M u n i c i p a l i t y  o f  A n c h o r a g e ,  I s t r o n g l y  e n d o r s e  H B  395.

T r e a t m e n t  o f  i n d e m n i f i c a t i o n  of m u n i c i p a l  o f f i c e r s  a n d  e m p l o y e e s ,  
p a r t i c u l a r l y  i n d e m n i f i c a t i o n  f o r  p u n i t i v e  d a m a g e s ,  is a n  i s s u e  w e  
f a c e  i n  a n u m b e r  o f  c a s e s  h a n d l e d  b y  o u r  o f f i c e .  P a s s a g e  o f  H B  395 
w o u l d  p r o v i d e  c l e a r  a u t h o r i z a t i o n  a l l o w i n g  m u n i c i p a l i t i e s  to 
e s t a b l i s h  a n d  e n f o r c e  c o n s i s t e n t  p r o c e d u r e s  f o r  a d d r e s s i n g  c l a i m s  

w h e r e  e m p l o y e e  i n d e m n i f i c a t i o n  is a t  i s s u e .

I a p p r e c i a t e  y o u r  e f f o r t s  i n  d r a f t i n g  HB, 3 9 5  a n d  u r g e  y o u r  
c o n t i n u e d  d i l i g e n c e  a s  i t  m o v e s  t h r o u g h  t h e  p r o c e s s .  T h a n k  y o u  f o r  

y o u r  a t t e n t i o n  t o  t h i s  i s s u e .

M u n i c i p a l  A t t o r n e y

cc: S p e a k e r  o f  t h e  H o u s e
G o v e r n o r ' s  O f f i c e

n : \ l t r \ d c n n o l l y \ l n d c n . abo/rh
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Municipality

Anchorage
T O M  F I N K ,  

M A Y O R

P.O. BOX 196650
AN C H O R A G E , ALASKA 99519-6650  
(907) 343-4545

OFFICE OF THE MUNICIPAL ATTORNEY

A p r i l  6 , 1992

R e p r e s e n ta t i v e  Dave D onely  
C h a i r ,  House J u d i c i a r y  C om m ittee  
3311 C S t r e e t  
S u i t e  450
A n c h o ra g e , A la sk a  99503

S u b je c t :  CSHB 395 R e la t i n g  t o  D e fen se  and  I n d e m n i f ic a t io n  o f
P u b l i c  E m ployees

D ear R e p r e s e n ta t i v e  D o n e ly :

A f t e r  r e v ie w in g  th e  c o m m itte e  s u b s t i t u t e  f o r  HB 395 d a te d  A p r i l  5 ,  ►
1 9 92 , and  i d e n t i f i e d  a s  d r a f t  n o . 7 -L S 1 6 8 2 /J , t h e  M u n ic ip a l i ty  o f  
A nchorage  s u p p o r t s  t h i s  d r a f t  co m m ittee  s u b s t i t u t e .  From 
d i s c u s s i o n s  w i th  th e  M u n ic ip a l  R isk  M anagem ent D e p a r tm e n t, P o l i c e  
D e p a rtm e n t and  L e g a l D e p a r tm e n t, t h i s  co m m ittee  s u b s t i t u t e  a p p e a r s  
t o  be  a  w o rk a b le  com prom ise b e tw e e n  th e  i n i t i a l  d r a f t  and  a p r i o r  
c o m m itte e  s u b s t i t u t e .

T h is  v e r s i o n  o f  th e  b i l l  w ou ld  a l lo w  th e  M u n ic ip a l i ty  o f  A n cho rage  
f l e x i b i l i t y  t o  d e fe n d  and  In d e m n ify  i t s  em p lo y ees i n  a p p r o p r i a t e  
c i r c u m s ta n c e s ,  i n c lu d in g  p u n i t i v e  damage s i t u a t i o n s .
A d d i t i o n a l l y ,  th e  s u b s t i t u t e  a l lo w s  an em ployee  a d e f in e d  tim e  
p e r i o d  in  w h ich  t o  a s s e r t  an d  p r o t e c t  t h e  e m p lo y e e 's  r i g h t s  t o  
d e f e n s e  o r  in d e m n ity . The c o m m ittee  s u b s t i t u t e  a p p r o p r i a t e l y  
l i m i t s  th e  d e f e n s e  o f  t h o s e  r i g h t s  t o  d e c l a r a t o r y  a c t i o n s ,  f o r  
e n f o r c in g  th e  r i g h t s  t o  d e f e n s e ;  c r o s s  c la im s  f o r  e n f o r c in g  r i g h t s  
t o  in d e m n ity  w here  th e  e m p lo y e r  i s  named a s  a p a r t y ,  and  an  a c t i o n  
b ro u g h t  w i t h in  one y e a r  f o r  e n f o r c in g  I n d e m n i f ic a t io n  w here  t h e  
e m p lo y e r i s  n o t  named a s  a p a r t y .  W ith t h e s e  e le m e n ts ,  t h e  
M u n ic ip a l i t y  o f  A nchorage  s u p p o r t s  th e  b i l l .

n
A s s i s t a n t  M u n ic ip a l  A t to rn e y

c c j  A n n e  W i l l i a m e ,  S x c c u t i v o  A a e i a t a n t ,  M u n i c i p a l  M a n a g e r 's  O f f i c e  
D u a n e  U d la n d ,  D e p u ty  C h i e f  o f  P o l i c e  
H a r r y  S jo b e r g ,  R i s k  M a n a g e r

■t\irr\denl*y\lM«n.ib«\r!i
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A l a s k a  A s s o c i a t i o n  C h i e f s  o f  P o l i c e

Representative Dave Donley February 13, 1992
Alaska State Legislature 
State Capitol
Juneau, A laska 99801-1182

Dear Representative Donley,

I would like to thank you for introducing House Bill 393, which 
would ensure Indemnification for public employees. You have our 
full support on this important piece of legislation.

In conjunction with the Alaska Peace Officers Association we have 
identified House Bill 395 as a lop legislative priority. We believe 
that governm ent em ployees should be defended and protected by 
their em ployer when lawsuits are filed against em ployees who were 
merely perform ing required work.

Governm ent em ployees should be held responsible and accountable 
for their actions. We would never advocate that bad employees be 
protected, however, when employees take good faith actions at the 
behest of their employer, we feel that as a matter of law, employees 
should be indemnified. When employees are doing the work of 
governm ent, within the scope of their authority and without malice, 
they should not be held personally liable when they are named as 
parties to lawsuits.

We have long been concerned about the chilling effect lawsuits have 
upon employees. Hopefully, House Bill 395 wiil become law and good 
employees will no longer have »o be concerned that their personal 
assets are unfairly in jeopardy.

We would be happy to work with you in the passage of this bill. If 
you have any questions about our position, I can be reached at 786- 
8 5 52 .

Duane S. Udland, President 
Alaska Association of Chiefs of Police 
4501 South Bragaw 
A nchorage, Alaska 99507



A l a s k a  P e a c e  O f f i c e r s  A s s o c i a t i o n ,  I n c .

F e d e r a l  B u r e a u  o f  I n v e s t i g a t i o n  N a t i o n a l  A c a d e m y  
A s s o c i a t e s

Position  S ta tem en t 
from  The Law E nforcem ent C oalition  

C oncern ing  Legislative P ro p o sa ls  
before  the 

E igh teen th  Alaska L egislatu re  
February 1992
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— INDEMNIFICATION OF GOVERNMENT EM PLO YEES

—  4 X.

Indemnification for public employees is our number one priority. . i f r  -

We believe that government must be held responsible for its actions. When 
someone is wrongly harmed through the actions of government, injured parties 
should be able to make claims as appropriate. However, we believe very 
strongly that government employees should be defended and protected when’ 
their actions are made in good faith.

Generally when a lawsuit is filed, employees are listed as parties to the action.
' In the past, employees have not been held personally liable for actions taken at 
the behest of their employer, unless they were clearly working outside the 
scope of their authority. This seems to be changing. Recent court rulings 
imposing personal punitive damages are placing the livelihoods of our public 
employees in jeopardy.

The trend where public employees are being held personally liable places 
employees in a position where their own personal assets are at risk. All 
government employees are in danger, from the highest level policy maker to the 
lowest level of workers where those policies are carried out. The social worker, 
the road maintenance supervisor, the police officer, the medic, the fire fighter, 
the department manager, and elected officials are all vulnerable.

We in law enforcement believe this is an undue burden upon the State's public 
employees. It carries great potential for the workings of government to become 
bogged down because employees tear that decisions they make in good faith 
may result in the loss of their assets.

When employees are doing the work of the government, within the scope of 
their authority, and without malice, they should not be held personally liable 
when they are named as parties to law suits.

Legislation should be passed that indem nifies public employees 
and frees them from the burden of working under the constant 
threat that the good faith judgments they make can result in the 
loss of their homes, their cars, or their savings.




