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This bill would increase the amount of the penalties charged for the violation of workplace safety 
laws. Because of the increase in penalties, we expect an increase in the number of contested 
violations and in the number of requests for informal conferences. We estimate an additional 
515,000 of legal support for the OSH review board would be needed in FY 93 and FY 94. These 
costs should decrease after the first two years if the bill achieves its goal of providing more 
incentive for employers to voluntarily correct hazards so that we find fewer serious violations. 
Therefore, we would have no additional costs beyond 1994.
Revenues

The department assessed a total', of approximately 5 292,000 in penalties in FY 91 with a 
collection rate of approximately 80%. Since Federal OSHA started to assess higher penalties 
starting in March, 1991, their average penalty amount has increased by approximately 95%. 
Assuming that Alaska will have the same experience as OSHA, we estimate that approximately 
S 280,000 in additional penalties would be assessed in FY 93. Assuming our 80% collection 
rate, revenue would increase by approximately 5 224,000.
After the first year, we anticipate revenue would decrease as employers voluntarily correct 
hazards and fewer violations are detected. Thus, after five year with die new penalties, we 
project, the deterrent affect of the higher rates would bring revenues back to what they currently 
are.
The reason that federal OSHA penalties have not increased seven fold is that they have adopted 
a penalty adjustment policy that significantly lowers penalties based on factors such as severity 
of the violation; good faith of the employer in correcting the violation; the employer’s past 
history of violations; and the size of the employer’s work force. If HB 33 is enacted the 
Department will adopt the same adjustment policy. The following is an explanation of the 
adjustment method:

* The penalty is adjusted based on the severity of the injury that could occur and the 
probability of that injury occurring. OSHA has developed a formula that will reduce the $7,000 
maximum to a high of $5,000 and a low of $1,500.

* The adjusted penalty based on severity and probability will then be adjusted further 
based on size of employer, good faith and history. The maximum reduction of 95% can be 
provided through these factors.

Fiscal Note Analysis for:

"An Act relating to penalties for violation o f workplace safety law s ..."
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For example, an employer with 50 employees is cited for a serious violation because heavy 
engine and automotive parts were stored and stacked in an unstable maimer. The following 
penalty adjustment would occur

* The violation is of medium severity as the injury, a blow to the body or head from a 
fulling part, may result in hospitalization but die injury would result in only a limited period of 
disability. The probability of the injury is low because only two employees must enter the 
warehouse where these automotive parts are stored for approximately one hour a day. The 
$7,000 penalty would be reduced to S2,000 based on the severity/probability determination. The 
$2,000 would then be reduced by ' 5% because the employer exhibited good faith and corrected 
the violation immediately. It would be further reduced by 40 percent because the employer only 
has 50 employees and it would be reduced by a further 10 percent because the employer had no 
history of violations with the department Thus the final assessed penalty would be $ 500.
It should be noted that the states of Washington, Oregon, California, Utah, North Carolina, 
Maryland, Indiana, Tennessee, and Nevada have passed legislation to increase occupational safety 
and health penalties to come into compliance with the OSHA higher penalties and the other states 
with occupational safety and health state jurisdiction have legislation pending to conform with 
the higher penalty rates.
The Biil would also permit the collection of expenses incurred when employers fail to appear at 
an OSH Review Board Hearing. The average daily cost for the OSH Review Board to hold 
hearings is $1,000. If it must cancel five days of hearings because employers do not appear at 
hearings, the Board could ask for S5,000 in reimbursable expenses from employers. Once 
employers understand that they may be liable for such costs, the number of cancellations should 
decrease and therefore, it is expected after the second year, no significant revenue will be raised 
under this provision.
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HB 33

Both Minor and Gross violations of Alaska's Occupational Safety 
and Health Statutes remained at the s a m e  $10,000 or lower level 

since passage of the original legislation in 1973.

In N o v e m b e r  of 1990 Congress passed legislation requiring the 
federal Occupational Safety and Health Administration to increase 
penalties for O S H A  violations. Under the State occupational safety 

and health plan, Alaska is required to raise their standards to 
comply with the n e w  federal O S H A  penalties. If w e  fail to do so, 
Alaska could lose its enforcement power to the Federal Agency.

The a m e n d m e n t s  provide for a m a x i m u m  of $70,000 for willful and 
repeated violations, a m i n i m u m  of $5,000 for each willful violation, 

and a m a x i m u m  of $7,000 for serious, violations. This is a 
substantial increase from earlier penalties and m o r e  than doubled 
the increase in penalties that I originally wanted to raise in this 

legislation.

Congress believes that this increased m a x i m u m  penalty will 
encourage businesses to conform to workplace safety laws and 
regulations. A s  businesses adjust to a tight economic environment, 

it is important that worker health and safety not be sacrificed. 

Maintaining a safe workplace is less costly than facing the potential 

of high penalties and paying the costs of accidents and injuries. H B  
33 will bring Alaska into conformity with Federal law.

According to the latest statistics, Alaska occupational safety and 
health injury and illness incidence rate is 4 3 %  higher than that of 

the nation and is n o w  the second highest in the nation.

It is m y  sincere hope that this legislation will result in fewer 

injuries, fewer fines and lower workers' compensation insurance 

costs. The continually rising num b e r  of injuries and fatalities to 

Alaskan workers testifies to the Ineffectiveness of our present 

statutes. So long as it is cheaper to pay the fine than to correct a 

dangerous situation w e  cannot expect improvement in the 

workplace.

SPONSOR STATEMENT
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F e b r u a r y  1 1 , 1 9 9 2

D e a r  C o l l e a g u e s :

A l a s k a  h a s  t h e  s e c o n d  h i g h e s t  o c c u p a t i o n a l  injury r a t e  in t h e  

na t i o n .  In just o n e  y e a r  w e  h a v e  j u m p e d  f r o m  a n  o c c u p a t i o n a l  

safety, h e a l t h  injury a n d  illness i n c i d e n c e  ra t e  o f  3 1 %  t o  4 3 %  

h i g h e r  t h a n  t h a t  o f  t h e  n a t i o n a l  a v e r a g e .  This is n o t  a  r e c o r d  of 

w h i c h  w e  c a n  b e  p r o u d .

In N o v e m b e r  o f  1 9 9 0 ,  C o n g r e s s  p a s s e d  legislation r e q u i r i n g  t h e  

F e d e r a l  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  A d m i n i s t r a t i o n  t o  

i n c r e a s e  p e n a l t i e s  for O S H A  violations. A l a s k a  is n o w  r e q u i r e d  

t o  u p d a t e  its s t a t u t e s .

S p o n s o r  Substi t u t e  for H B  3 3  will raise o u r  c u r r e n t  p e n a l t i e s  t o  

F e d e r a l  O S H A  m a n d a t e d  levels.

It is m y  s i n c e r e  h o p e  t h a t  this legislation will result in b o t h  f e w e r  

injuries a n d  f e w e r  fines. T h e  rising n u m b e r  of injuries a n d  

fatalities t o  A l a s k a n  w o r k e r s  testifies t o  t h e  insufficiency o f  o u r  

p r e s e n t  statutes. S o  l o n g  a s  it is c h e a p e r  t o  p a y  t h e  fine t h a n  

t o  c o r r e c t  a  d a n g e r o u s  situation w e  c a n n o t  e x p e c t  

i m p r o v e m e n t .

W o r k e r s  a n d  t h e  p u b l i c  a r e  entitled t o  a  s a f e  worksite. T h e r e  is 

n o  r e a s o n  w h y  a n  e m p l o y e r  c a n n o t  m e e t  t h e  s t a n d a r d s  

e s t a b l i s h e d  b y  f e d e r a l  a n d  s t a t e  statutes. In fact, a  n u m b e r  of 

A l a s k a n  b u s i n e s s e s  h a v e  s a f e t y  r e c o r d s  m u c h  b e t t e r  t h a n  

t h o s e  O u t s i d e .  O t h e r s  d o  not, a n d  a s  a  result o f  their p o o r  

s a f e t y  r e c o r d ,  drastically i n c r e a s e  W o r k e r s  C o m p e n s a t i o n  

c o s t s  for e v e r y  o t h e r  business. This bill w o u l d  e n c o u r a g e  

g r e a t e r  a t t e n t i o n  t o  safety.

I invite y o u r  c o - s p o n s o r s h i p  o f  this bill. P l e a s e  l e t t m e  or Shari 

P a u l  o f  m y  staff k n o w  o f  y o u r  interest.
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A s  i n  t h e  p a s t ,  w h e n  c a l c u l a t i n g  p e n a l t i e s ,  O S H A  w i l l  t a k e  
i n t o  a c c o u n t  t h e s e  f a c t o r s :  t h e  g r a v i t y  o f  t h e  v i o l a t i o n ;  t h e  
s i z e  o f  t h e  e m p l o y e r  a s  d e t e r m i n e d  b y  t h e  n u m b e r  o f  e m p l o y e e s ;  
t h e  e m p l o y e r ' s  g o o d  f a i t h  a s  p r i n c i p a l l y  d e m o n s t r a t e d  b y  e f f o r t s  
t o  i m p l e m e n t  a s o u n d ,  e f f e c t i v e  w o r k p l a c e  s a f e t y  a n d  h e a l t h  
p r o g r a m  s u c h  a s  g i v e n  i n  t h e  v o l u n t a r y  " S a f e t y  a n d  H e a l t h  
M a n a g e m e n t  G u i d e l i n e s "  i s s u e d  b y  O S H A  i n  J a n u a r y ,  1 9 8 9 ;  a n d  t h e  
e m p l o y e r ' s  p a s t  h i s t o r y  o f  c o m p l i a n c e  w i t h  t h e  O c c u p a t i o n a l  

S a f e t y  a n d  H e a l t h  A c t  a n d  O S H A  r e g u l a t i o n s .

" T h e  l a r g e s t  m o n e t a r y  p e n a l t i e s  w i l l  b e  r e s e r v e d  f o r  t h o s e  

e m p l o y e r s  w h o  d e m o n s t r a t e  t h e  l e a s t  c o n c e r n  w i t h  t h e i r  w o r k e r s '  
s a f e t y  a n d  h e a l t h  a n d  w h o  e x p o s e  t h o s e  w o r k e r s  t o  t h e  m o s t  
s e r i o u s  h a z a r d s , "  S c a n n e l l  s a i d .

T h i s  i s  i n  l i n e  w i t h  C o n g r e s s ' s  a i m  i n  e s t a b l i s h i n g  l a r g e r  
m a x i m u m  p e n a l t i e s  a s  a d e t e r r e n t  t o  e m p l o y e r s  w h o  m i g h t  o t h e r w i s e  
d e c i d e  t o  i g n o r e  w o r k p l a c e  s a f e t y  a n d  h e a l t h  r e q u i r e m e n t s .

T o  e n s u r e  t h a t  t h e  m o s t  f l a g r a n t  v i o l a t o r s  a r e  i n  f a c t  f i n e d  
a t  a n  e f f e c t i v e  l e v e l ,  a m i n i m u m  p e n a l t y  o f  $ 5 , 0 0 0  f o r  a w i l l f u l  

v i o l a t i o n  o f  t h e  O S H  A c t  w a s  a d o p t e d  b y  C o n g r e s s .  S p e c i f i c  
l a n g u a g e  i n  t h e  l e g i s l a t i v e  h i s t o r y  o f  t h e  B u d g e t  R e c o n c i l i a t i o n  

A c t ,  h o w e v e r ,  g i v e s  O S H A  t h e  d i s c r e t i o n  t o  a d j u s t  t h i s  a m o u n t  
d u r i n g  a s e t t l e m e n t  p r o c e s s .

T h e  n e w  p e n a l t y  s y s t e m  a l s o  w i l l  a p p l y  t o  t h o s e  s t a t e s  w i t h  
O S H A - a p o r o v e d  s t a t e  o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  p r o g r a m s ,  
u n d e r  t h e  C o n g r e s s i o n a l  d i r e c t i o n  t h a t  t h e s e  s t a t e  p l a n s  m u s t  be 
" a s  l e a s t  a s  e f f e c t i v e "  a s  t h e  n a t i o n a l •p l a n .  T h e  p a r t i c i p a t i n g  
s t a t e s  a r e  b e i n g  g i v e n  a r e a s o n a b l e  t i m e  t o  i m p l e m e n t  t h e  n e w  
p e n a l t y  s t r u c t u r e  w h i c h  t a k e s  i n t o  a c c o u n t  t h e  s t a t e s '  
l e g i s l a t i v e  c a l e n d a r s .

/ / /



AMENDMENT

TO: P a g e  2, l i n e  28_________  H O U S E  P I L L  MO. SC'S C S S S H B  3 3 ( L & C )

A f t e r  *Sec. 7. i n s e r t

A S  1 8 . 6 0 . 0 9 5 ( e )  is a m e n d e d  t o  r e a d :

(e) A n  e m p l o y e r  w h o  w i l f u l l y  o r  r e p e a t e d l y  v i o l a t e s  a 
p r o v i s i o n  o f  A S  1 8 . 6 0 . 0 1 0  - 1 8 . 6 0 . 1 0 5  t h a t  is a p p l i c a b l e  t o  t h e  
e m p l o y e r  o r  a s t a n d a r d  o r  r e g u l a t i o n  a d o p t e d  u n d e r  A S  1 8 . 6 0 . 0 1 0  - 
1 8 . 6 0 . 1 0 5 ,  a n d  t h e  v i o l a t i o n  c a u s e s  d e a t h  t o  a n  e m p l o y e e ,  u p o n  
c o n v i c t i o n  is p u n i s h a b l e  b y  a f i n e  o f  n o t  m o r e  t h a n  $10, 000, o r  b y  
i m p r i s o n m e n t  f o r  n o t  m o r e  t h a n  s i x  m o n t h s ,  o r  b y  b o t h .  H o w e v e r ,  
u p o n  a  s e c o n d  c o n v i c t i o n  a f t e r  a p r i o r  c o n v i c t i o n  f o r  a  v i o l a t i o n  
c a u s i n g  u a a t h ,  a n  e m p l o y e r  is p u n i s h a b l e  b y  a  f i n e  o f  n o t  m o r e  t h a n  
$20, 000, o r  b y  i m p r i s o n m e n t  f o r  n o t  m o r e  t h a n  o n e  y e a r ,  o r  b y  b o t h .  
T h i s  s u b s e c t i o n  d o e s  n o t  p r e c l u d e  a p r o s e c u t i o n  b r o u g h t  u n d e r  A S

11. a n d  r e n u m b e r  a c c o r d i n g l y .
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D E P A R T M E N T  O F  L A W

C R IM IN A L  D IV IS IO N

M a y  10, 1 9 9 1

WALTER l. HICK EL, GOVERNOR

REPLY 10

'i/c,CRIM INAL D IV IS ION CENTRAL OFF ICE  
P.O. BOX KC
JUNEAU, ALASKA 99811-0310 
PHONE: (907) <IBS-3426

□ OFF ICE  OF SPECIAL PROSECUTIONS  
AND APPEALS 

1031 WEST 4TH AVENUE, SU ITE 310 
ANCHORAGE, ALASKA 99501-5993 
PHONE: (907) 279-7424

T h e  H o n o r a b l e  N i i l o  K o p o n e n  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: C S S S H B  33 ( V i o l a t i o n  o f  w o r k p l a c e  s a f e t y  laws)

D e a r  R e p r e s e n t a t i v e  K o p o n e n :

A s  y o u  r e c a l l ,  o n  M a y  6, 1 9 9 1 ,  w e  w r o t e  a l e t t e r  t o  y o u
a b o u t  t h e  a b o v e - r e f e r e n c e d  b i l l ,  " A n  A c t  r e l a t i n g  t o  p e n a l t i e s  f o r
v i o l a t i o n  o f  w o r k p l a c e  s a f e t y  l a w s . "  T h i s  is t o  c l a r i f y  t h a t  a t  
t h a t  t i m e  w e  u n d e r s t o o d  f r o m  y o u r  s t a f f  t h a t  t h e  a m e n d m e n t s  in 
s e c t i o n s  3, 7 a n d  8, c h a n g i n g  t h e  n e c e s s a r y  c u l p a b l e  m e n t a l  s t a t e  
t o  “k n o w i n g l y ” w e r e  e x p e c t e d  t o  b e  d e l e t e d .  P l e a s e  b e  a d v i s e d  t h a t  
t h e  D e p a r t m e n t  o f  L a w  s u p p o r t s  t h i s  d e l e t i o n .

I f  t h e r e  a r e  a n y  q u e s t i o n s  t h a t  w e  m a y  b e  a b l e  t o  a n s w e r ,

p l e a s e  d o  n o t  h e s i t a t e  t o  c a l l  u p o n  us.

V e r y  t r u l y  y o u r s ,

C H A R L E S  E. C O L E  

A T T O R N E Y  G E N E R A L

B Y :____________________Q -  l ^ M j u S * r € ^
M a r g o t  0. K n u t h  

A s s i s t a n t  A t t o r n e y  G e n e r a l

03C31 LH
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T h e  H o n o r a b l e  N i i l o  K o p o n e n  . ••

• A l a s k a  S t a t e  L e g i s l a t u r e  •« •' ' . •
p . o .  B o x  v" >•• ‘ \

•> J u n e a u ,  A l a s k a  '- 9 9 8 1 1  ) ■. . .. . • " > .,*v.XV!f;*':V.v'» '■ :J f
r-*. ...... ‘ ' • ' . ‘".'.V .. . *' , • ’ -

rj''- . Re: H B  33 ( P e n a l t i e s  f o r  v i o l .’o f  w o r k p l a c e  s a f e t y  laws)

' . D e a r  R e p r e s e n t a t i v e  K o p o n e n :  1.• V: V*. ? <•*: • * w 1'''* '*?>.*?

T h i s  l e t t e r  is t o  i n d i c a t e  o u r  s u p p o r t  f o r  C S  HB33. (Jud) , 
”MA n  A c t  r e l a t i n g  -to p e n a l t i e s  • f o r  v i o l a t i o n  o f  ""workplace/.safety, 
l a w s , "  a n d  p a r t i c u l a r l y  f o r  s e c t i o n  7  o f  t h e  bill,' w h i c h  a m e n d s  t h e  
c r i m i n a l . p e n a l t i e s  t h a t  m a y .  b e  i m p o s e d  for. w i l f u l  o r  r e p e a t e d

W  v i o l a t i o n s  t h a t  c a u s e  a n  e m p l o y e e 1 s . d e a t h ,  vv. -;/;'!.’ •-'

■ -L rj/lf.. the. d e f e n d a n t  is ' an i n d i v i d u a l ’, t h e  b i l l  m a k e s  t h e
• , c r i m i n a l p e n a l t i e s ,  a s  g r e a t  a s  t h e  c i v i l  p e n a l t i e s .  This, only-

as

t h e  d e f e n d a n t  i s  a n  o r g a n i z a t i o n ' ,  t h e  .'bill m a k e s  

^ ' ’.a v a i l a b l e  "the.,criminal p e n a l t i e s  a l r e a d y  s e t  o u t  f o r  o r g a n i z a t i o n s  
".in A S  1 2 . 5 5 .  A S  1 2 . 5 5 . 0 3 5  (c), r e l a t i n g  t o  f i n e s , was. a m e n d e d  b y  

f ' : t h e  l e g i s l a t u r e  l a s t ’. y e a r . t o  g i v e  „ s e n t e n c i n g  j u d g e s -■ g r e a t e r  
••-...•' d i s c r e t i o n  i n  s e t t i n g  f i n e s  f o r  o r g a n i z a t i o n s . . T h a t  a m e n d m e n t  c a n  
‘ b e  m a d e  e f f e c t i v e  o n l y  -if i t  a p p l i e s - i n  -cases s u c h  a s  t h e s e .  " .

O n c e  a g a i n ,  w e  s u p p o r t  t h i s  b i l l  a n d  t h a n k  y o u  f o r  t h e  
o p p o r t u n i t y  t o  c o m m e n t  o n  it. If. t h e r e  a r e  a n y  q u e s t i o n s  t h a t  w e  
m a y  b e  a b l e  t o  a n s w e r ,  p l e a s e  d o  n o t  h e s i t a t e  t o  c a l l  u p o n  us.'

.-̂ »̂  .- - . ( / *  ... . . .. . i .. »
V'1' -• • ::.r-Very t r u l y  y o u r s ,  . .-'

- - C H I L E S  E. C O L E  
A T T O R N E Y  G E N E R A L
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H o u s e  B i l l  33

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * r * * * * * * * * * * * * * * * *

S e c t i o n  3 a n d  S e c t i o n  7 o f  H o u s e  frill 33 w o u l d  c h a n g e  t h e  
s t a n d a r d  f o r  e m p l o y e r  c i v i l  a n d  c r i m i n a l  c o n d u c t  r e s p e c t i v e l y  f r o m  
" w i l l f u l "  v i o l a t i o n s  to " k n o w i n g "  v i o l a t i o n s .  P r o p o n e n t s  a r g u e  
t h a t  t h e r e  is n o  d i f f e r e n c e  b e t w e e n  t h e  w o r d s  " w i l l f u l "  a n d  
" k n o w i n g , "  s t a t i n g  t h a t  t h e  l a t t e r  w o r d  is u s e d  in t h e  b i l l  b e c a u s e  
it is d e f i n e d  in A l a s k a  s t a t u t e s  w h i l e  t h e  f o r m e r  w o r d  is n o t  

d e f i n e d .

W h i l e  it is t r u e  t h a t  t h e  w o r d  " k n o w i n g l y "  is d e f i n e d  i n  
A l a s k a  l a w  a n d  t h e  w o r d  " w i l l f u l l y "  is n o t  d e f i n e d ,  t h e  t w o  w o r d s  
d o  n o t  c o n n o t e  t h e  s a m e  s t a n d a r d .  A  w i l l f u l  v i o l a t i o n  r e q u i r e s  a 

h i g h e r  s'tandard o f  p r o o f :

" K n o w i n g l y , "  as u s e d  in S e c t i o n  1 0 0 1 ,  r e q u i r e s  o n l y  
t h a t  t h e  d e f e n d a n t  a c t e d  " w i t h  k n o w l e d g e . "  U n i t e d  
S t a t e s  v. M e k j i a n , 5 C i r .  197 5 ,  5 0 5  F , 2 d  1320,
1 3 2 4 ;  M c B r i d e  v. U n i t e d  S t a t e s , 5 C i r .  132 4 ,  225 
F . 2 d  249. " W i l l f u l l y "  m e a n s  t h e  d e f e n d a n t  a c t e d  
" d e l i b e r a t e l y  a n d  w i t h  k n o w l e d g e . "  U n i t e d  S t a t e s  
v. M e k j i a n , s u p r a U n i t e d  S t a t e s  v. P a r t o n , 5 Ci r ,
1 9 7 2 ,  4 6 2  F . 2 d  430, M c B r i d e  v,. U n i t e d  S t a t e s ,

s u p r a .

U n i t e d  b i o i e s  v. S m i t h ,  523 F . 2 d  771, a t  773, 7 7 4  (5th Ci r .  1 9 7 5 )

S / E’d ”lOlIdtD-OSyONf M : 9 T  IS. 0T Aol-J



C h a r l e s  Cole
M a y  9, 1991
Page 2

" K n o w i n g l y "  a n d  " w i l l f u l l y "  a r e  d i f f e r e n t  c o n c e p t s  
o f  m e n s  r e a . In " k n o w i n g l y / "  t h e  e s s e n t i a l  e l e m e n t  
is o n e  o f  k n o w l e d g e ;  in " w i l l f u l l y , "  t h e r e  is t h e  
a d d i t i o n a l  r e q u i r e m e n t  o f  a c t i n g  w i t h  d e l i b e r a t i o n .  
U n i t e d  S t a t e s  v. M e k j i a n , 505 F . 2 d  1 3 2 0  { 5 t h  C i r .
1 9 7 4 ) .  A s  a g e n e r a l  r u l e  a n  a c t  Is d o n e  w i l l f u l l y  

if it is d o n e  v o l u n t a r i l y  a n d  i n t e n t i o n a l l y  a n d  

w i t h  t h e  s p e c i f i c  i n t e n t  t o  d o  s o m e t h i n g  t h a t  t h e  
l a w  f o r b i d s .  D e v i t t  & B l a c k m o r e , s u p r a  § 1 4 . 0 6 ,
T o  e s t a b l i s h  s p e c i f i c  i n t e n t ,  t h e  p r o s e c u t i o n  m u s t  
p r o v e  t h e  d e f e n d a n t  k n o w i n g l y  d i d  a n  a c t  w h i c h  l a w  
f o r b i d s ,  p u r p o s e l y  i n t e n d i n g  t o  v i o l a t e  t h e  l a w .

( e m p h a s i s  a d d e d )  R e c o r d  R e v o l u t i o n  No. 6, Inc. v. C i t y  o f  P a r m a ,  
O h i o , 4 9 2  F. S u p p .  1 1 5 7 ,  at 1 1 7 5  n . 1 0 .  (N.D. O h i o  1 9 8 0 ) .

S i n c e  " w i l l f u l l y "  c o n n o t e s  p u r p o s e  a n d  i n t e n t ,  t h e  
c o r r e c t  s u b s t i t u t i o n  f o r  it a m o n g  t h o s e  w o r d s  w h i c h  a r e  d e f i n e d  i n  

t h e  A l a s k a  c r i m i n a l  c o d e  is " i n t e n t i o n a l l y , "  n o t  " k n o w i n g l y . "

(1) A  p e r s o n  a c t s  " i n t e n t i o n a l l y "  w i t h  r e s p e c t  t o  
a r e s u l t  d e s c r i b e d  b y  a p r o v i s i o n  o f  l a w  d e f i n i n g  
a n  o f f e n s e  w h e n  t h e  p e r s o n ' s  c o n s c i o u s  o b j e c t i v e  is 
t o  c a u s e  t h a t  r e s u l t ;  w h e n  i n t e n t i o n a l l y  c a u s i n g  a  
p a r t i c u l a r  r e s u l t  is a n  e l e m e n t  of a n  o f f e n s e ,  t h a t  
.i n t e n t  n e e d  n o t  b e  t h e  p e r s o n ' s  o n l y  o b j e c t i v e ;

A S  1 1 . 8 1 . 9 0 0 ( a ) ( 1 ) .  S u b s t i t u t i n g  t h e  d e f i n e d  w o r d  " i n t e n t i o n a l l y "  
f o r  t h e  u n d e f i n e d  w o r d  " w i l l f u l l y , "  i n s t e a d  o f  s u b s t i t u t i n g  the- 
d e f i n e d  w o r d  " k n o w i n g l y "  f o r  t h e  u n d e f i n e d  w o r d  " w i l l f u l l y "  (as is 
d o n e  i n  H B  33) m a k e s  s e n s e  w h e n  o n e  c o n s i d e r s  h o w  " i n t e n t i o n a l l y "  
a n d  " k n o w i n g l y "  a r e  u s e d  i n  t h e  law:

M o d e r n  p e n a l  c o d e s  h a v e  c o n s i s t e n t l y  f o l l o w e d  t h e  
l e a d  o f  t h e  M o d e l  P e n a l  C o d e  b y  u t i l i z i n g  o n l y  f o u r  

c u l p a b l e  m e n t a l  s t a t e s  a n d  b y  d e f i n i n g  t h e m  in a 
s u b s t a n t i a l l y  s i m i l a r  wa y .

T h e  b a s i c  d i s t i n c t i o n  b e t w e e n  a p e r s o n  w h o  
a c t s  " p u r p o s e l y "  ( " i n t e n t i o n a l l y " )  a n d  o n e  w h o  
a c t s  " k n o w i n g l y "  is t h a t  t h e  f o r m e r  a c t o r  
d e s i r e s  to e n g a g e  i n  a g i v e n  c o n d u c t  ( w h i c h  
h a p p e n s  to a m o u n t  t o  a c r i m e ) ,  o r  d e s i r e s  b y  
h i s  c o n d u c t  to c a u s e  a p r o h i b i t e d  h a r m f u l  
r e s u l t ,  w h i l e  t h e  l a t t e r  a c t o r  is m e r e l y  a w a r e  
t h a t  h e  is e n g a g i n g  i n  a g i v e n  c o n d u c t  ( w h i c h  
h a p p e n s  to a m o u n t  t o  a c r i m e ) ,  or is a w a r e  
a g a i n  a n d  is p r a c t i c a l l y  c e r t a i n  t h a t  h i s

~101Idy0-0?H-0K|f ST :0T Tb, 0T AfcJW



c o n d u c t  w i l l  c a u s e  a p r o h i b i t e d ,  h a r m f u l  

r e s u l t .

( e m p h a s i s  a d d e d )  S t a t e  v. P i n e r o , 7 7 8  P . 2d 7 0 4  , a t  7 1 3  n . 7  ( H A  

1 9 8 9 ) .

In s h o r t ,  if t h e  w o r d  " w i l l f u l l y "  is to b e  s u b s t i t u t e d  
f o r  a d e f i n e d  w o r d  in t h e  A l a s k a  S t a t u t e s  w i t h o u t  c h a n g i n g  i t s  
e s s e n t i a l  m e a n i n g ,  t h e n  t h e  w o r d  " w i l l f u l l y "  s h o u l d  be c h a n g e d  t o  
" i n t e n t i o n a l l y " ;  it s h o u l d  n o t  b e  c h a n g e d  to " k n o w i n g l y , "  w h i c h  
r e q u i r e s  a l e s s e r  s t a n d a r d  o f  i n t e n t  and, t h e r e f o r e ,  a l e s s e r  

s t a n d a r d  o f  p r o o f .

C h arles Cole
M a y  9, 1991
Page 3
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WALTER J. HICKEL. GOVERNOR

I I E P A U T M E N T  O F  L A O O B l P.O . BOX 21149
JUNEAU, ALASKA 99802-1149
PHONE: (907) 465-2700OFFICE OF THE COMMISSIONER
FAX: (907) 465-2784

A p r i l  28, 1 9 9 2

T h e  H o n o r a b l e  R i c k  H a l f o r d  
C h a i r ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  S e n a t o r  H a l f o r d :

T h a n k  y o u  f o r  m e e t i n g  w i t h  t h e  D e p a r t m e n t ' s  D e p u t y  C o m m i s s i o n e r  
c o n c e r n i n g  S C S  C S S S H B  3 3 ( L & C ) ,  " A n  A c t  r e l a t i n g  to p e n a l t i e s  f o r  
v i o l a t i o n  o f  v / o r k p l a c e  s a f e t y  lav/s; a n d  a s s e s s i n g  c o s t s  f o r  a n  
e m p l o y e r ' s  f a i l u r e  t o  a p p e a r  at c e r t a i n  h e a r i n g s  o f  t h e  O S H  R e v i e w  
B o a r d . "  I a m  w r i t i n g  t o  r e q u e s t  t h a t  y o u  s c h e d u l e  t h e  b i l l  f o r  a 
h e a r i n g  b e f o r e  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e .

T h e  l e g i s l a t i o n  is i n t e n d e d  to b r i n g  t h e  S t a t e  o f  A l a s k a  i n t o  
c o m p l i a n c e  w i t h  t h e  f e d e r a l  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  A c t .  
P a s s a g e  of S C S  C S S S H B  3 3 ( L & C )  w i l l  a l s o  r e s u l t  i n  a d d i t i o n a l  s t a t e  
r e v e n u e s  as r e f l e c t e d  i n  t h e  D e p a r t m e n t ' s  f i s c a l  n o t e  w h i c h  w a s  
s u b m i t t e d  M a r c h  31, 1 9 9 2 .  A  c o p y  o f  t h e  f i s c a l  n o t e  is e n c l o s e d  
f o r  y o u r  i n f o r m a t i o n .

I a m  a l s o  e n c l o s i n g  a n  a m e n d m e n t  w h i c h  t h e  c o m m i t t e e  m a y  w a n t  to 
c o n s i d e r .  T h e  a m e n d m e n t  is n o t  t h e  r e s u l t  o f  a c o n c e r n  a b o u t  
c o m p l i a n c e  w i t h  f e d e r a l  la w .  H o w e v e r ,  r e f e r e n c e  t o  A l a s k a ' s  
C r i m i n a l  Law, i n  t h e  c r i m i n a l  p e n a l t i e s  s e c t i o n  o f  t h e  s t a t e ' s  
o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  law, w o u l d  i n d i c a t e  t h a t  t h e  S t a t e  
o f  A l a s k a  h a s  t h e  a b i l i t y  t o  p r o s e c u t e  s u c h  c a s e s  u n d e r  T ^ t l e  11 
w h e n  it is a p p r o p r i a t e .

I u r g e  y o u r  c o n s i d e r a t i o n  o f  m y  r e q u e s t  t o  s c h e d u l e  S C S  C S S S H B  33 
(L&C) b e f o r e  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e .  P l e a s e  d o  n o t  
h e s i t a t e  to c o n t a c t  m y  S p e c i a l  A s s i s t a n t ,  A r b e  W i l l i a m s ,  i f  y o u  
w o u l d  l i k e  a d d i t i o n a l  i n f o r m a t i o n  c o n c e r n i n g  t h i s  l e g i s l a t i o n .  
T h a n’: y o u .

S i n c e r e l y ,

C
C o m m i s s i o n e r

E n c l o s u r e s  
C W M :k h
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/ WALTER J. HJCKEL, GOVERNOR

tOFFICE OF THE COMMISSIONER i
M a r c h  25, 1992

I I E P A I t T M K N T  O F P O. BOX 211-10
JUNEAU, ALASKA 991)02-1 NO
PHONE: (907) >165-2700

FAX: (907) -165-270-1

T h e  H o n o r a b l e  R i c k  H a l f o r d  
C h a i r ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  9 9 8 1 1

Dear Senator Halford:

T h i s  l e t t e r  is to a f f i r m  t h e  D e p a r t m e n t  of L a b o r ' s  s u p p o r t  f o r  
S e n a t e  C o m m i t t e e  S u b s t i t u t e  f o r  C o m m i t t e e  S u b s t i t u t e  f o r  S p o n s o r  
S u b s t i t u t e  f o r  H o u s e  B i l l  Mo. 3 3 ( L & C ) ,  " A n  A c t  r e l a t i n g  to 
p e n a l t i e s  f o r  v i o l a t i o n  of w o r k p l a c e  s a f e t y  l a w s ;  a n d  a s s e s s i n g  
c o s t s  f o r  a n  e m p l o y e r ' s  f a i l u r e  to a p p e a r  at c e r t a i n  h e a r i n g s  o f  
t h e  O S H A  R e v i e w  B o a r d . "  T h e  b i l l  w a s  c o n s i d e r e d  b y  t h e  S e n a t e  
L a b o r  a n d  C o m m e r c e  C o m m i t t e e  a n d  w a s  r e f e r r e d  t o  t h e  J u d i c i a r y  
C o m m i t t e e  i n  F e b r u a r y .

T h e  b i l l ' s  i n t e n t  is to b r i n g  t h e  S t a t e  o f  A l a s k a  i n t o  c o m p l i a n c e  
w i t h  t h e  f e d e r a l  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  A c t .  N o n c o m p l i a n c e  
w i t h  O S H A  w i l l  j e o p a r d i z e  A l a s k a ' s  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  
p r o g r a m .  A s  t h e  b i l l  w a s  a m e n d e d  i n  S e n a t e  L a b o r  a n d  C o m m e r c e ,  it 
m u s t  b e  r e t u r n e d  to t h e  H o u s e  f o r  c o n c u r r e n c e .  C o n s e q u e n t l y ,  it is 
i m p o r t a n t  t h a t  it b e  h e a r d  b y  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e  at t h e  
e a r l i e s t  p o s s i b l e  d a t e .

I urcre y o u r  c o n s i d e r a t i o n  of m y  r e q u e s t  to s c h e d u l e  S C S  C S S S H B  33 

(L&C) b e f o r e  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e .  P l e a s e  d o  n o t  
h e s i t a t e  t o  c o n t a c t  m y  S p e c i a l  A s s i s t a n t ,  A r b e  W i l l i a m s ,  if y o u  
w o u l d  l i k e  a d d i t i o n a l  i n f o r m a t i o n  c o n c e r n i n g  t h i s  l e g i s l a t i o n .  
T h a n k  y o u .

S i n c e r e l y ,

C \ W . M a h l e n  
C o m m i s s i o n e r

CWM.-kh

DOL LETTER OF SUPPORT
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WALTER J . HICKEL, GOVERNOR

P.O. POX 21149
JUNEAU, ALASKA 99892-1149
PHONE: (907) 465-2700

FAX: (907) 465-2704

T h e  H o n o r a b l e  N i i l o  K o p o n e n  

A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  K o p o n e n :

T h i s  is t o  r e a f f i r m  t h e  D e p a r t m e n t  o f  L a b o r ' s  s t r o n g  s u p p o r t  for 
C S S S  HB 33 ( J u d ) , w h i c h  i n c r e a s e s  t h e  p e n a l t i e s  f o r  o c c u p a t i o n a l  

s a f e t y  a n d  h e a l t h  v i o l a t i o n s .

A s  y o u  k n o w ,  t h e  f e d e r a l  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  A d m i n i s ­
t r a t i o n ' s  c i v i l  p e n a l t i e s  w e r e  i n c r e a s e d  in l a t e  1990, a n d  A l a s k a  
is r e q u i r e d  t o  b r i n g  i t s  p e n a l t i e s  i n t o  l i n e  w i t h  t h e m .  A c c o r d ­

in g l y ,  p a s s a g e  o f  t h e  c i v i l  p e n a l t y  p r o v i s i o n s  in H o u s e  B i l l  33 
( S e c t i o n s  3, 4, 5, 6, a n d  9) is n e e d e d  to a s s u r e  t h a t  o u r  s t a t e -  
o p e r a t e d  s a f e t y  a n d  h e a l t h  p r o g r a m  is n o t  j e o p a r d i z e d .

A l t h o u g h  t h e  c r i m i n a l  p e n a l t y  p r o v i s i o n s  i n  t h e  b i l l  ( S e c t i o n s  2, 

7, a n d  8) a r e  n o t  r e q u i r e d  t o  c o n f o r m  to f e d e r a l  law, t h e y ,  too, 
a r e  i n t e n d e d  t o  s e r v e  as a d e t e r r e n t  t o  w o r k p l a c e  s a f e t y  a n d  
h e a l t h  h a z a r d s .  A l a s k a ' s  c i v i l  a n d  c r i m i n a l  p e n a l t i e s  h a v e  n o t  
c h a n g e d  s i n c e  e n a c t m e n t  o f  t h e  o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  l a w  

i n  1973.

S e c t i o n  1 o f  t h e  b i l l  p r o v i d e s  t h a t  e m p l o y e r s  w h o  f a i l  t o  a p p e a r  
w i t h o u t  g o o d  c a u s e  a t  a n  O S H  R e v i e w  B o a r d  h e a r i n g  m a y  b e  o r d e r e d  
b y  t h e  B o a r d  to p a y  a l l  r e a s o n a b l e  e x p e n s e s  i n c u r r e d  b y  t h e  
B o a r d .  S i n c e  a h e a r i n g  b e f o r e  t h e  B o a r d  is s c h e d u l e d  a t  a n  
e m p l o y e r ' s  s p e c i f i c  r e q u e s t ,  i t  is a p p r o p r i a t e  f o r  t h e  e m p l o y e r  

t o  a p p e a r  a t  t h e  h e a r i n g .

I u r g e  y o u r  c o n t i n u e d  e f f o r t  t o  s e c u r e  p a s s a g e  o f  H o u s e  B i l l  33 

t h i s  y e a r .

T h a n k  you.

N a n c y  B e a r  Us^era 
C o m m i s s i o n e r /

07-G9LH



D E P A R T M E N T  O F  L A B O R  
R E S P O N S E  T O  Q U E S T I O N S  R E L A T E D  T O  

S P O N S O R  S U B S T I T U T E  F O R  H O U S E  B I L L  NO'. 3 3 

H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E

1. W h a t  a r e  t h e  f u n d i n g  s o u r c e s  f o r  t h e  A l a s k a  O c c u p a t i o n a l  
S a f e t y  a n d  H e a l t h  P r o g r a m ?

T h e  A l a s k a  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  p r o g r a m  is f u n d e d  b y  
t h r e e  s o u r c e s  o f  m o n i e s :  a f e d e r a l  g r a n t  t h a t  o r o v i d e s  50 p e r c e n t  
m a t c h i n g  f u n d s  f o r  e n f o r c e m e n t  a n d  t r a i n i n g  a c t i v i t i e s ;  a f e d e r a l  
c o n t r a c t  t h a t  p r o v i d e s  9 0  p e r c e n t  m a t c h i n g  f u n d s  f o r  p r i v a t e  
c o n s u l t a t i o n  a c t i v i t i e s ;  a n d  s t a t e  g e n e r a l  f u n d  m o n i e s  f o r  a 
p o r t i o n  o f  e n f o r c e m e n t  a n d  c o n s u l t a t i o n  a c t i v i t i e s  a n d  f o r  w o r k e r  
c e r t i f i c a t i o n  p r o g r a m s .

I n  F i s c a l  y e a r  1 9 9 1 ,  t h e  A l a s k a  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  
b u d g e t  is a s  f o l l o w s :

F e d e r a l  2 3 (g) g r a n t :  $ 1 , 1 3 8 , 5 0 0  w h i c h  r e q u i r e s  $ 1 , 1 3 8 , 5 0 0  in 
s t a t e  m a t c h i n g  m o n i e s .  F e d e r a l  7 ( c ) ( 1 )  c o n t r a c t :  $ 3 0 8 , 1 0 0  w h i c h  
r e q u i r e s  $ 3 2 , 9 0 0  i n  s t a t e  m a t c h i n g  m o n i e s .  S t a t e  G e n e r a l  f u n d  
m o n i e s : $ 7 0 5 , 8 0 0 .  T o t a l :  F e d e r a l  f u n d s  $ 1 , 4 4 6 , 6 0 0  a n d  s t a t e  
m o n i e s  $ 1 , 8 7 7 , 2 0 0 .  T o t a l  b u d g e t :  $ 3 , 3 2 3 , 8 0 0 .

I n  F i s c a l  Y e a r  1 9 9 2 ,  t h e  A l a s k a  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  
b u d g e t  is r e q u e s t i n g  t h e  f o l l o w i n g :

F e d e r a l  2 3 ( g )  g r a n t :  $ 1 , 1 5 9 , 3 0 0 ;  f e d e r a l  7 ( c ) ( 1 ) ,  $ 3 3 6 , 6 0 0 ;  
( t o t a l  f e d e r a l  m o n i e s  $ 1 , 4 9 5 , 9 0 0 )  a n d  s t a t e  m a t c h i n g  a n d  g e n e r a l  
f u n d s  $ 1 , 9 1 0 , 5 0 0 .  T o t a l  r e q u e s t :  $ 3 , 4 0 6 , 4 0 0 .

2. W h a t  w o u l d  b e  t h e  s o c i a l  i m p a c t  o f  t r a n s f e r r i n g  t h e  s t a t e ' s  
o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  j u r i s d i c t i o n  b a c k  t o  t h e  f e d e r a l  
O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  A d m i n i s t r a t i o n ?

T h e  m a j o r  s o c i a l  i m p a c t  w i l l  b e  l e s s  p r o t e c t i o n  f o r  A l a s k a  
w o r k e r s  f r o m  o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  h a z a r d s .  T h e  S t a t e  
h a s  a s t a f f  o f  16 e n f o r c e m e n t  c o m p l i a n c e  o f f i c e r s  a n d  n i n e  s a f e t y  
a n d  h e a l t h  c o n s u l t a n t s .  F e d e r a l  O S H A ' s  s t a f f i n g  b e n c h m a r k  f o r  
A l a s k a  is f o r  9 e n f o r c e m e n t  c o m p l i a n c e  o f f i c e r s .  F e d e r a l  O S H A  

d o e s  n o t  o f f e r  a n y  c o n s u l t a t i v e  a n d  t r a i n i n g  s e r v i c e s  a n d  
t h e r e f o r e ,  t h e  c o n s u l t a t i v e  a n d  t r a i n i n g  s e r v i c e s  c u r r e n t l y  
a v a i l a b l e  t o  e m p l o y e r s  w o u l d  b e  g r e a t l y  d i m i n i s h e d .  A l s o  F e d e r a l  

O S H A  d o e s  n o t  h a v e  j u r i s d i c t i o n  o v e r  S t a t e  a n d  l o c a l  g o v e r n m e n t  
e m p l o y m e n t  a n d  t h e r e f o r e ,  a p p r o x i m a t e l y  5 0 , 0 0 0  A l a s k a n  w o r k e r s  
( a l m o s t  2 0  p e r c e n t  o f  t h e  A l a s k a n  w o r k f o r c e )  w o u l d  b e  w i t h o u t  a n y  
o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  p r o t e c t i o n .

T h e r e  w i l l  a l s o  b e  l e s s  s e n s i t i v i t y  t o  o c c u p a t i o n a l  s a f e t y  a n d  
h e a l t h  i s s u e s  t h a t  a r e  u n i q u e  t o  A l a s k a ' s  w o r k  s i t e s .  F o r  
e x a m p l e ,  t h e  A l a s k a  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  a g e n c y  h a s  
w o r k e d  c l o s e l y  w i t h  t h e  l o g g i n g  i n d u s t r y  t o  d e v e l o p  s a f e t y  a n d  
h e a l t h  s t a n d a r d s  t h a t  a d d r e s s  t h e  h a z a r d s  o f  w o r k i n g  i n  t h e  

r u g g e d  t e r r a i n  o f  S o u t h e a s t  A l a s k a  a n d  is p r o v i d i n g  s a f e t y  
t r a i n i n g  p r o g r a m s  s p e c i f i c a l l y  g e a r e d  t o  the. n e e d s  o f  t h e  A l a s k a n



l o g g i n g  i n d u s t r y .  A  p r o g r a m  r u n  f r o m  W a s h i n g t o n  D.C. w o u l d  b e  
u n l i k e l y  t o  p r o v i d e  s u c h  a s s i s t a n c e  a s  t h e y  m u s t  c o v e r  i n d u s t r y  
o n  a n a t i o n w i d e  b a s i s  a n d  w o u l d  n o t  f i t  t h e i r  p r o g r a m s  t o  m e e t  
t h e  d i f f e r e n t  n e e d s  o f  e a c h  S t a t e .

3. W h a t  t y p e  o f  a d m i n s t r a t i v e  p r o c e d u r e s  w i l l  b e  u s e d  b y  t h e  
A l a s k a  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  P r o g r a m  to a d j u s t  
p e n a l t i e s ?

T h e  D e p a r t m e n t  o f  L a b o r  u s e s  a n  a d m i n i s t r a t i v e  p r o c e d u r e  t o  
a d j u s t  p e n a l t i e s  o f  v i o l a t i o n s  s o  t h a t  t h e r e  is a s l i d i n g  s c a l e  
d e p e n d i n g  o n  t h e  g r a v i t y  o f  t h e  v i o l a t i o n ,  t h e  s i z e  o f  t h e  
e m p l o y e r ' s  b u s i n e s s ,  t h e  g o o d  f a i t h  o f  t h e  e m p l o y e r  in c o r r e c t i n g  
v i o l a t i o n s ,  a n d  t h e  h i s t o r y  o f  t h e  e m p l o y e r ' s  p r e v i o u s  

v i o l a t i o n s .

If S S H B  33 is e n a c t e d ,  t h e  D e p a r t m e n t  w o u l d  u s e  t h e  s a m e  o r  
s i m i l a r  p r o c e d u r e s  t h a t  f e d e r a l  O S H A  u s e s  t o  a d j u s t  p e n a l t i e s .
T h e  f o l l o w i n g  a r e  e x a m p l e s  o f  h o w  t h e  p e n a l t i e s  w o u l d  b e  

a d j u s t e d :

E x a m p l e  # 1: A n  e m p l o y e r  w i t h  f i v e  e m p l o y e e s  is c i t e d  f o r  a 
s e r i o u s  v i o l a t i o n  f o r  a l l o w i n g  e m p l o y e e s  to b e  e x p o s e d  t o  a n  
u n g u a r d e d  c h a i n  a n d  s p r o c k e t .  A s  t h i s  v i o l a t i o n  w o u l d  b e  
c o n s i d e r e d  t o  r e s u l t  in a l o w  p r o b a b i l i t y  o f  d e a t h  o r  b r o k e n  
b o n e s ,  t h e  a g e n c y  w o u l d  s t a r t  b y  c u t t i n g  t h e  m a x i m u m  $ 7 , 0 0 0  
p e n a l t y  b y  50 % .  T h i s  w o u l d  r e s u l t  in a n  u n a d j u s t e d  p e n a l t y  o f  
$ 3 , 5 0 0 .  T h e  a g e n c y  w o u l d  t h e n  a d j u s t  t h i s  p e n a l t y  f u r t h e r  b y  
p r o v i d i n g  a r e d u c t i o n  o f  60 p e r c e n t  f o r  t h e  s i z e  o f  t h e  e m p l o y e r ;  
a r e d u c t i o n  o f  25 p e r c e n t  f o r  g o o d  f a i t h  if t h e  e m p l o y e r  c o r r e c t s  

t h e  h a z a r d  i m m e d i a t e l y ;  a n d  a r e d u c t i o n  of 10 p e r c e n t  if t h e  
e m p l o y e r  h a s  n o t  b e e n  p r e v i o u s l y  c i t e d  f o r  a s e r i o u s ,  w i l l f u l  o r  
r e p e a t e d  v i o l a t i o n .  T h e  " u n a d j u s t e d "  p e n a l t y  o f  $ 3 , 5 0 0  w o u l d ,  
t h e r e f o r e ,  b e  l o w e r e d  b y  9 5 %  t o  a f i n a l  p e n a l t y  o f  $17 5 .

E x a m p l e  # 2: E m p l o y e e s  a r e  w o r k i n g  in a 10 f e e t  d e e p  t r e n c h ,  
l a y i n g  a s e w e r  l i n e .  T h e  t r e n c h  is u n s h o r e d  a n d  t h e r e  is n o  
s l o p i n g .  A s  t h i s  h a z a r d  w i l l  r e s u l t  in a h i g h  p r o b a b i l i t y  o f  
d e a t h  d u e  t o  s u f f o c a t i o n ,  a s p h y x i a t i o n ,  o r  b r o k e n  b o n e s  s h o u l d  a 
c a v e - i n  o c c u r ,  t h e  D e p a r t m e n t  w o u l d  n o t  p r o v i d e  a n y  r e d u c t i o n  f o r  
t h e  g r a v i t y  o f  t h e  v i o l a t i o n  a n d  w o u l d  s t a r t  w i t h  a $ 7 , 0 0 0  
u n a d j u s t e d  p e n a l t y .  T h e  e m p l o y e r  e m p l o y s  50 e m p l o y e e s .  T h e  
D e p a r t m e n t  w o u l d  p r o v i d e  a 40 p e r c e n t  r e d u c t i o n  f o r  s i z e  o f  t h e  
e m p l o y e r  b u t  w o u l d  n o t  p r o v i d e  a n y  r e d u c t i o n  f o r  g o o d  f a i t h  o r  

f o r  h i s t o r y  b e c a u s e  t h e  e m p l o y e r  h a d  b e e n  c i t e d  f o r  s e v e r a l  o t h e r  
v i o l a t i o n s  o n  a n  i n s p e c t i o n  s i x  m o n t h s  p r i o r  t o  t h i s  i n s p e c t i o n .  
T h e  " u n a d j u s t e d "  p e n a l t y  o f  $ 7 , 0 0 0  w o u l d ,  t h e r e f o r e ,  b e  l o w e r e d  

b y  4 0 %  t o  a f i n a l  p e n a l t y  o f  $ 4 , 2 0 0 .

T h e  a b o v e  a r e  t w o  e x a m p l e s  o f  t h e  p e n a l t y  c a l c u l a t i o n  p r o c e d u r e s  
t h a t  w o u l d  b e  u s e d  f o r  " s e r i o u s "  v i o l a t i o n s .  I f  t h e  d e p a r t m e n t  

f o u n d  a w i l l f u l  v i o l a t i o n  t h a t  c a u s e d  t h e  d e a t h  o f  o n e  o r  m o r e  
e m p l o y e e s ,  n o  p e n a l t y  r e d u c t i o n  w o u l d  b e  p r o v i d e d  a n d  a p e n a l t y  

o f  $ 7 0 , 0 0 0  w o u l d  b e  a s s e s s e d .
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U.S. Department of Labor Occupational Salary & Health Ad/n/Vuatj/iljofl

Refer to: FSO/SND
AKSTP 2-1.163

April 30, 1992

The Honorable Charles W. Mahlen 
Commissioner, Alaska Department of Labor 
P.O. Box 21149 
Juneau, AK 99802-1149
Dear Commissioner Mahlen:.
This is in reference to Alaska House Bill (HB) 33 addressing proposed penalty legislation for- 
the State 18(b) program. Regional and OSHA National Office review of the HB has been 
ongoing for the past several weeks. I have attached a copy of the memorandum from our 
National Office dated April 21, 1992, about HB 33 for your review and. appropriate action.
Essentially, review of HB-33 has resulted in the following issues for your consideration:

— • AKOSH criminal provisions at AS 18.60.095(f) should provide maximum monetary
penalties equivalent to those available under federal OSHA as found in section 17(g) of 
the OSH Act; and

— the penalty and prison term levels should be stated .in the text.
Although,.all other sections of HB 33 are acceptable, it could be concluded that modifying 
Alaska’s current provisions under AS 18.60.095(f) may jeopardize Alaska’s at least as effective 
status regarding penalties. Please be aware, however, it is imperative Alaska enact into law the 
seven-fold civil penalty provisions of HB 33 during the current Alaska Iegislatiye session.
If there ate questions, or you would like to discuss this matter iu more detail, please contact me.

Sincerely,

James W . Lake 
Regional Administrator

Enclosure

$ -
;....

ccr. Randy Carr, Acting Director, w/enclosure 
Richard Arab, Deputy Director, w/enclosure 
Bany Noll, Ana

-

U.S. D0L LETTER



U . S .  D e p a r t m e n t  o f  L a b o r Occupational Safety and Health Administration 
Washington, D.C. 20210 .. • 1.

Reply to the Attention of:

»• I

J

i •

apr 2 i m
M E M O R A N D U M  F O R : J A M E S  W. L A K E  

• R e g i o n a l  A d m i n i s t r a t o r  - X

T H R O U G H :

F R O M : d b a R U C E  KILlfiENBRAND, D i r e c t o r  

/c'!F e d e r a l - S t a t e  O p e r a t i o n s

S U B J E C T : A l a s k a ' s  P r o p o s e d  P e n a l t y  L e g i s l a t i o n

T h i s  o f f i c e  a n d  t h e  O f f i c e  o f  t h e  S o l i c i t o r  h a v e  r e v i e w e d  
A l a s k a ' s  p r o p o s e d  p e n a l t y  l e g i s l a t i o n ,  H B  33. A s  y o u  k n o w ,  i t  
c o n t a i n s  s e v e r a l  d i f f e r e n c e s  f r o m  t h e  F e d e r a l .  T w o  s e c t i o n s  o f  
t h e  b i l l  a r e  m o r e  s t r i n g e n t :  s e c t i o n  1 u n i l a t e r a l l y  i n c r e a s e s

t h e  p e n a l t y  f o r  u n a u t h o r i z e d  a d v a n c e  n o t i c e  o f  i n s p e c t i o n  f r o m  

$ 1 , 0 0 0  t o  $ 7 , 0 0 0 ,  a n d  s e c t i o n  2 a l l o w s  t h e  R e v i e w  B o a r d  t o  o r d e r  

a n  e m p l o y e r  t o  p a y  a l l  e x p e n s e s  f o r  a h e a r i n g  a t  w h i c h  h e  f a i l e d  
t o  a p p e a r .  T w o  o t h e r  s e c t i o n s  a l s o  c o n t a i n  d i f f e r e n c e s .  S e c t i o n  
3 s t a t e s  t h a t  A l a s k a  " s h a l l  a s s e s s  a  m i n i m u m  p e n a l t y  o f  
$ 5 , 0 0 0 " . . .  " e x c e p t - w h e n  a  s e t t l e m e n t  is n e g o t i a t e d . " S i n c e  t h i s  
a d d e d  p h r a s e  s i m p l y  r e f l e c t s  O S K A ' s  a c t u a l  p r o c e d u r e s ,  it d o e s  
n o t  p o s e  a  p r o b l e m .  P r o p o s e d  p e n a l t i e s ,  e v e n  m i n i m u m  $ 5 , 0 0 0  
p e n a l t i e s ,  c a n  b e  r e v i s e d  d o w n w a r d  a s  a r e s u l t  o f  i n f o r m a l  
s e t t l e m e n t s .  T h e  D i r e c t o r a t e  o f  C o m p l i a n c e  P r o g r a m m i n g  a g r e e s  

w i t h  t h i s  a s s e s s m e n t .

A l a s k a ' s  p r o p o s e d  u n i l a t e r a l  c h a n g e  t o  its- c u r r e n t l y  i d e n t i c a l  

c r i m i n a l  p e n a l t i e s  i n  A S  1 8 . 6 0 . 0 9 5 ( f ) ,  h o w e v e r ,  ( s e c t i o n  7 o f  t h e  

b i l l )  d o e s  m a k e  t h a t  s e c t i o n  l e s s  e f f e c t i v e  t h a n  s e c t i o n  1 7 ( c )  o f  

t h e  O S H ' A c t .  A  p e r s o n  w h o  k n o w i n g l y  m a k e s  a  f a l s e  s t a t e m e n t ,  

e t c . ,  " i s  g u i l t y  o f  u n s w o r n  f a l s i f i c a t i o n " .  T h i s  i s  a C l a s s  A

r e c e i v e  a p e n a l t y  o f  n o t  m o r e  t h a n  $ 5 , 0 0 0  a n d / o r  n o t  m o r e  t h a n  
o n e  y e a r  i n  p r i s o n  ( s e c t i o n  1 1 . 5 6 . 2 1 0 ,  A l a s k a  C r i m i n a l  L a w ,  a n d  
s e c t i o n s  1 2 . 5 5 . 0 3 5  a n d  1 2 - 5 5 . 1 3 5 ,  A l a s k a  C o d e . o f  C r i m i n a l  

P r o c e d u r e ) .  T h e  F e d e r a l  n u m b e r s  a r e  n o t  m o r e  t h a n  $ 1 0 , 0 0 0  a n d / o r  
s i x  m o n t h s  i n  p r i s o n .  M o r e o v e r ,  u n d e r  t h e  F e d e r a l  S e n t e n c i n g  
R e f o r m  A c t  (18 U S C  3 5 7 1 ) ,  c r i m i n a l  m o n e t a r y  p e n a l t i e s  a r e  
a v a i l a b l e  i n  c a s e s  u n d e r  t h e  O S H  A c t  i n  a m o u n t s  l a r g e r  t h a n  t h o s e  

s e t  f o r  t h e  A c t .  F o r  e x a m p l e ,  a n  i n d i v i d u a l  c o n v i c t e d  u n d e r  
s e c t i o n  1 7 ( g )  o f  t h e , O S H  A c t  i s  s u b j e c t  t o  a  m a x i m u m  c r i m i n a l  
p e n a l t y  o f  $ 1 0 0 , 0 0 0  u n d e r  t h e  S e n t e n c i n g  R e f o r m  A c t .  H i g h e r  

p e n a l t i e s  a r e  a v a i l a b l e  f o r  o r g a n i z a t i o n s .



i

►

A l t h o u g h  A l a s k a  a l l o w s  a  o n e  y e a r  p r i s o n  t e r m  i n s t e a d  o f  a 

m a x i j u m  s i x  m o n t h  t e r m ,  i t  a l s o  a l l o w s  a m a x i m u m  p e n a l t y  o f  o n l y  

$ 5 , 0 0 0 ,  w h i c h  i s  h a l f  t h e  p e n a l t y  l e v e l  a l l o w e d  u n d e r  t h e  O S K  
A c t ,  a n d  o n l y  a  f r a c t i o n  o f  t h a t  a l l o w e d  u n d e r  t h e  S e n t e n c i n g  
R e f o r m  A c t .  A l t h o u g h  t h e  m a t t e r  h a s  n o t  y e t  b e e n  d e f i n i t i v e l y  
r e s o l v e d  b y  O S H A ,  i t  i s  t h e  v i e w  o f  t h i s  o f f i c e  t h a t  S t a t e  O S H A  
c r i m i n a l  p r o v i s i o n s  s h o u l d  p r o v i d e  m a x i m u m  m o n e t a r y  p e n a l t i e s  

e q u i v a l e n t  t o  t h o s e  a v a i l a b l e  u n d e r  F e d e r a l  O S H A .  A t  a  m i n i m u m ,  
u n t i l  t h i s  m a t t e r  i s  r e s o l v e d ,  A l a s k a ' s  m o n e t a r y  p e n a l t i e s ,  s h o u l d  
r e f l e c t  t h e  a m o u n t s  i n  t h e  O S H  A c t .  W e  s h o u l d  a l s o  p o i n t  o u t  
t h a t ,  i n  a c t u a l  p r a c t i c e ,  m o n e t a r y  f i n e s  r a t h e r  t h a n  p r i s o n  

s e n t e n c e s  a r e  i m p o s e d  i n  t h e  v a s t  m a j o r i t y  o f  c r i m i n a l  c a s e s .

F o r  t h i s  r e a s o n ,  t h e  p o s s i b i l i t y  o f  a ' p r i s o n  s e n t e n c e  c a n n o t  b e  
s u b s t i t u t e d  f o r  p e n a l t y  m a x i m u m s  c o m p a r a b l e  t o  t h e  F e d e r a l .

O u r  o t h e r  c o n c e r n  w i t h  t h i s  " u n s w o r n  f a l s i f i c a t i o n "  s e c t i o n  is 
t h a t  t h e  p e n a l t y  a n d  p r i s o n  t e r m  l e v e l s  a r e  n o t  s t a t e d  i n  t h e  
t e x t ;  n o t  e v e n  a  r e f e r e n c e  i s  g i v e n .  T h i s  g i v e s  i n a d e q u a t e  
n o t i c e  o f  w h a t  t h e  s a n c t i o n s  a r e .

T h e r e f o r e ,  w e  c o n c l u d e  t h a t  m o d i f y i n g  t h e  s t a t e ' s  c u r r e n t  

p r o v i s i o n s  a t  A S  1 8 . 6 0 . 0 9 5 ( f )  w o u l d  j e o p a r d i z e  A l a s k a ' s  A L A E  

s t a t u s  r e g a r d i n g  i t s  p e n a l t i e s .  A l l  o t h e r  s e c t i o n s  o f  H B  33 a r e  

a c c e p t a b l e  t o  O S H A .  I f  y o u  c o n c u r  w i t h  t h i s  a n a l y s i s ,  p l e a s e  

i n f o r m  A l a s k a  o f  o u r  c o m m e n t s .

W e  a r e  a w a r e  t h a t  A l a s k a ' s  l e g i s l a t i v e  s e s s i o n  e n d s  i n  M a y ,  a n d .  
t h a t  H B  33 h a s  a l r e a d y  p a s s e d  t h e  H o u s e .  I t  i s  e s s e n t i a l  t h a t  
A l a s k a  e n a c t  i n t o  l a w  t h e  s e v e n - f o l d  c i v i l  p e n a l t y  p r o v i s i o n s  o f  
t h i s  b i l l  d u r i n g  t h i s  l e g i s l a t i v e  s e s s i o n .

2
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P a g e  23 W O R K E R S  C O M P  T I M E  L O S S  C A S E S  1 9 3 4  - 1 9 8 7  

C r o s s t a b u l a t i o n : A R E A

V  " P 777  ̂ v~ : "  f 3 — . . i r t ’- "myn ~*7~

Y E A R - >  C o u n t  I I R o w
I 84 I 85 i 86 I 87 I T o t a l

A R E A  ----------- + ----------- + ----------- + ------------+ -----------+
10 I 247 I 337 I 3 8 2  I 410 ! 1 3 7 6

A l e u t i a n s  ! I I I ! 3.2

20 I 4 9 1 7  I 5 0 2 0  I 3 9 3 2  I 3 6 0 6  ! 1 7 4 7 5
A n c h o r a g e  | I ! ! ! 4 0 . 9

+ ----------- + ----------- + ------------+ -----------+

50 | 1 1 8  ! 86 I 92 I 90 i 386

B e t h e l  i i I 1 ! .9
H------------ H----— — -----h — — — -------- 1-------- -- +

60 ! 46 ! 62 ! 63 i 58 ! 2 2 9

B r i s t o l  B a y  I ! I ! 1 . 5
■1---- — ------ 1------ -----+ -----------   H--------- -+

70 ! 1 1 9  ! 1 1 9  I 1 1 2  I 104 I 454

D i l l i n g h a m  I I ! ! I 1 - 1

90 I 1 1 6 2  j 1 1 7 3  ! 9 3 2  I 9 0 0  j 4 1 6 7

F a i r b a n k s  I i i I I 9.7
+ -----------+ -----------+ ------------+ -----------+

1 0 0  I 28 I 20 ! 15 I 23 ! 86

H a i n e s  ! I I ! ! .2
H------------ H------------f- — -----------+ — — -------- t-

1 1 0  i 4 1 7  1 4 1 9  I 2 8 2  i 335 I 1 4 5 3

J u n e a u  i j \ ! 1 * 3 . 4
H------------ 1-------------1------------ •------------ *■

1 2 2  i 5 9 0  I 7 2 1  i 6 2 3  I 6 8 2  ! 2 6 1 6

K e n a i  1 I I ! ! 6 . 1
------------ (.----------- f— — -------- f — ---- —  H

1 3 0  I 4 0 1  I 3 8 5  ! 4 0 6  j 462 ! 1 6 5 4

K e t c h i k a n  | i ! I I 3 . 9
H------------ H------------H-------------H----------- H

1 4 0  ! 44 i 33 I 28 I 32 ! 137

N o r t h w e s t  A r c t i c  i ! I I ! .3
+ ------------1------------1------------- 1------------ +

1 5 0  i 2 4 5  | 2 2 3  ! 2 6 3  i 342 I 1 0 7 3

K o d i a k  ! ! I ! I 2 . 5
H-------------1------------1------------- 1----------- H

1 7 0  I 516 I 4 6 4  i 3 5 7  ! 294 I 1 6 3 1

M a t - S u  ! ! I ! ! 3.8
H------------ h----------- 1------------- 1----------- +

1 8 0  ! 87 ! 85 I 7 5  | 70 I 317

N o m e  ! I I I ' .7
+ ----------- + -----------1------------- 1----------- 1-

1 8 5  I 1 2 3 1  I 1 2 4 7  ! 8 7 2  ! 631 | 3 9 8 1

N o r t h  S l o p e  ! ' i i I 9 . 3
H------------ 1----------- 1------------- 1----------- (•

201 ! 1 9 2  I 2 2 9  ! 2 4 9  ! 319 ! 9 8 9

Pr of W a l e s  ! I ! ! ! 2 . 3
.) 1 1 —  ̂ 1-

C o l u   1 1 3 9 8  1 1 7 4 7  9 9 4 5  9 6 6 1  4 2 7 5 1

( C o n t i n u e d )  T o t a l  2 6 . 7  2 7 . 5  2 3 . 3  2 2 . 6  1 0 0 . 0



P a g e  24  W ORKERS  COMP T I M E  L O S S  C A S E S  1 9 8 4  -  1 9 8 7

C r o s s t a b u l a t i o n : A R E A

Y E A R - >  C o u n t  ! ! R o w
! 84 ! 85 ! 86 I 87 i T o t a l

A R E A  -----------+ -----------+ ----------- + ----------- + ----------- +
2 2 0  j 1 8 0  ! 188 i 2 3 2  ! 2 3 1  ! 831

S i t k a  ! ! I I I 1 . 9
— i— —  ---- i— — — ------i  — - — +

231 i 1 3 1  ! 2 0 6  I 2 6 9  ! 3 1 9  I 9 2 5

S k a g w a y  I ! I i ! 2.2
+ -----------+ ---------- + ------------ + ---------- +

2 4 0  I 60 | 45 I 62 ! 32 ! 1 9 9

S E F a i r b a n k s  ! i I I | .5
■i------------ 1----------- 1------------- 1----------- (•

2 6 1  I 2 0 4  I 1 9 9  I 2 0 3  ! 2 6 9  j 8 7 5

V a l d e z - C o r d o v a  i ! ! I 1 2.0
H------------H-----— ------1-------------1------------ H

2 7 0  I 39 i 33 ! 30 i 41 1 1 4 3

W a d e  H a m p t o n  ! I I i ! .3
-̂--------  |--------H------------- H-----------+

2 8 0  ! 1 6 4  I 2 7 0  I 3 0 0  ! 2 5 3  I 987

W r a n g - P t r s b r g  ! ! ! I ! 2.3
H------------ H-----------H-------------+ ---------- +

2 9 0  1 1 6 8  i 1 4 5  I 1 2 1  ! 1 1 9  ! 553

Y u k o n - K o y u k  i ! I ! i 1 . 3
-i------------ 1------------1------------- 1------------*■

99 6  ! I 6 ! 4 ! 2 ! 12

M i l t i - A r e a  I i ! ! I .0
+ ----------- + ---------- + ------------ + ---------- +

998 I I 29 I 38 ! 25 ! 92

O u t  o f  S t a t e  I ! ! ' I .2
+ ----------- + ---------- + ------------+ ---------- +

9 9 9  ! 92 I 3 ! 2 ! 1 2  i 110

U n k n o w n  i I I > ! .3

C o l u m n  1 1 3 9 8  1 1 7 4 7  9 9 4 5  9 S 6 1  4 2 7 5 1
T o t a l  2 6 . 7  2 7 . 5  2 3 . 3  2 2 . 6  1 0 0 . 0

N u m b e r  of M i s s i n g  O b s e r v a t i o n s  = 0
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P a g e  28  W O R K ER S  CO M P  T I M E  L O S S  C A S E S  1 9 8 4  -  1 9 8 7

C r o s s t a b u l a t i o n :  N A T U R E 2

Y E A R - >  C o u n t  

N A T U R E 2  ---------

84 I 85

1 0  I

A m p u t a t i o n  / E n u  I

11
A s p h y x i a ,  S t r a n g  

12
B u r n  (Heat)

13 I

B u r n  ( C h e m i c a l )  

14

C o n c u s s i o n

15
I n f e c t i v e  / P a r a

16

C o n t u s i o n ,  C r u s h

17

Cut, L a c e r a t i o n ,

18

D e r m a t i t i s

D i s l o c a t i o n

19

20

E l e c t r i c  S h o c k

■t
ii
+-

F r a c t u r e
21

22
E x p o s u r e  to L o w

23

H e a r i n g  L o s s  / I

24
E n v i r o n m e n t a l  H e

25

H e r n i a ,  R u p t u r e

C o l u m n  

( C o n t i n u e d )  T o t a l

I
+-
II
II
+ -
II
II

44

2 1 4

60

49

11

1 3 0 3

41

1 7 0

33

+ -

173

31

248

79

78

20

1 5 1 3

1 1 3 7  ! 1 1 4 2

42

188

15

1 0 5 3

25

164

86

28

1 9 2 II
II

•4~

47

17

1 1 4 5

909

47

2 4 1

847

17

130

87 I 
 +

35 !

66

121

11

1 0 2 4

1 0 4 1

42

196

8

7 9 2

13

11

 +

5 !

•  ----- 4*

1 9 1  I

1 1 3 9 8  1 1 7 4 7

2 6 . 7  2 7 . 5

9 9 4 5
2 3 . 3

132

9 6 6 1
2 2 . 6

138
.3

Row
T o t a l

19 
.0

8 4 5
2.0

252
.6

346
.8

59

.1

4 9 8 5
11 . 7

4 2 2 9

9.9

172

.4

7 9 5

1.9

38

.1

3 7 0 6

8.7

88
.2

25

.1

5
.0

599
1.4

4 2 7 5 1

1 0 0 . 0
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P a g e  29  W O RKERS  COMP T I M E  L O S S  C A S E S  1 9 8 4  -  1 9 8 7

C r o s s t a b u l a t i o n : N A T U R E 2

Y E A R - > 

N A T U R E 2

C o u n t

26
I n f l a m m a t i o n

84

169

85 86

108 136

87

187 6 0 0
1 . 4

R ow
T o t a l

P o i s o n i n g

27

28
P n e u m o c o n i o s i s

29

H e m o r r h o i d s

H e p a t i t i s

32

33

40

52
C o m p l i c a t i o n s  -

53

E y e  D i s e a s e s

54

N e o p l a s m

55

56

M u l t i p l e  I n j u r i e  I
+

50 i

C h a n g e s  i n  A t m o s  I
+

51
C e r e b r o v a s c u l a r

1* I 
I I
+ -

I
II

M e n t a l  D i s o r d e r s  !
+-

N e r v o u s  S y s t e m

C o l u m n  

( C o n t i n u e d )  T o t a l

109

37

359

R a d i a t i o n  E f f e c t  I
+ ■

30 I 

S c r a t c h e s ,  A b r a s  !
+ --------

31 | 5507

S p r a i n s ,  S t r a i n s  i
+ ---------

541

37

17

11 4

34

318

5 7 2 5

11 I 10

50 3

107

 + -

3 !

23

306

4 9 7 0

223

12

20 22

17 36

! 55
II

1 1 3 9 8

2 6 . 7

87

■H — ------- b-
1 1 7 4 7

2 7 . 5

1 0 5

9 9 4 5
2 3 . 3

78

16

4 8 5 9

118

10

30

93

9 6 6 1
2 2 . 6

I

I
• +

3 2 2  I

i
-+
ii

i
-+

•+

I
ii

•+
ii

i
-+

12 I

i
-+

4 0 8

1 . 0

7 
. 0

1 1 0  
. 3

1 3 C 5

3 . 1

2 1 0 6 1

4 9 . 3

26
.1

16

.0

1 3 8 5
3 . 2

14

.0

34
.1

3

.0

91
.2

1 0 0

.2

5
.0

3 4 0  

. 8

4 2 7 5 1
1 0 0 . 0



P a g e  30  W O RK ERS  COMP T I M E  L O S S  C A S E S  1 9 8 4  -  1 9 8 7

C r o s s  t a b u l a  c i o n : N A T U R E 2

Y E A R - >

N A T U R E 2

C o u n t

57

R e s p i r a t o r y  Syst.

84 ! 
 + .

14 !

85

23

H — — —  (■ —  — — — ---- 1---- — ------H----------- +

58 I 21 I 20 

S y m p t o m s  & I l l - D  I I

90 I

N o  I n j u r y  or 111 I
+■ 

95 !

D a m a g e  to P r o s t h  I
+ - 

99 !

O t h e r  D i s / I n j  N e  I
+-

C o l u m n
T o t a l

II
. 4- -

II
II

2 3 2 139

i

8 6 87

23 25

29 19

1 9 8

I
II

II

1

2

188

1 1 3 9 8
2 6 . 7

1 1 7 4 7  
27 . 5

9 9 4 5  

23 . 3
9 6 6 1
2 2 . 6

85
.2

89

.2

4
.0

10

.0

757

1 . 8

4 2 7 5 1

1 0 0 . 0

Row
T o t a l

N u m b e r  of M i s s i n g  O b s e r v a t i o n s  = 0



United Slates 
Department 
of Labor

Office of Information Washington, D.C. 20210
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O c c u p a t i o n a l  B a f a t y  a n d  H e a l t h  

A d m i n i s t r a t i o n  y

C O N T A C T :  F r a n k  K a n e
O F F I C E :  (202) 5 2 3 - 8 1 5 1
A F T E R  H O U R S :  (703) 3 6 0 - 7 0 8 0

U S D L :  9 1 - 2 8

F O R  R E L E A S E :  1 : 0 0  P M  E S T  
T h u r s d a y ,  J a n .  24, 1 9 9 1

O S H A  A N N O U N C E S  P R O C E D U R E S  F O R  I M P L E M E N T I N G  N E W  S Y S T E M  O F  C I V I L  

P E N A L T I E S

P r o c e d u r e s  f o r  i m p l e m e n t i n g  i t s  n e w  s y s t e m  o f  c i v i l  

m o n e t a r y  p e n a l t i e s  f o r  v i o l a t i o n s  o f  o c c u p a t i o n a l  s a f e t y  a n d  
h e a l t h  l a w  a n d  r e g u l a t i o n s  w e r e  a n n o u n c e d  t o d a y  b y  t h e  
O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  A d m i n i s t r a t i o n  (OSHA) of t h e  U.S. 

D e p a r t m e n t  o f  L a b o r .

C o n g r e s s  e n a c t e d  a s e v e n - f o l d  i n c r e a s e  i n  t h e  m a x i m u m  l i m i t s  
f o r  s u c h  p e n a l t i e s  i n  t h e  O m n i b u s  B u d g e t - R e c o n c i l a t i o n - A c t  o f
1 9 9 0 .  T h e  m a x i m u m  a l l o w a b l e  c i v i l  p e n a l t y  n o w  is $ 7 0 , 0 0 0  f o r  e a c h  
w i l l f u l  o r  r e p e a t e d  v i o l a t i o n ;  a n d  $ 7 , 0 0 0  f o r  e a c h  s e r i o u s  o r  
o t h e r - t h a n - s e r i o u s  v i o l a t i o n  a s  w e l l  a s  $ 7 , 0 0 0  f o r  e a c h  v i o l a t i o n  
o f  t h e  p o s t i n g  r e q u i r e m e n t s  a n d  $ 7 , 0 0 0  f o r  e a c h  d a y  b e y o n d  a 
s t a t e d  a b a t e m e n t  d a t e  f o r  f a i l u r e  t o  c o r r e c t  a v i o l a t i o n .

A s s i s t a n t  S e c r e t a r y  o f  L a b o r  G e r a r d  F. S c a n n e l l ,  w h o  h e a d s  
O S H A ,  s a i d ,  "I w a n t  t o  e m p h a s i z e  t h a t  t h e s e  a m o u n t s  a r e  c e i l i n g s -  
— n o t  f l o o r s .  W e  w i l l  n o t  a u t o m a t i c a l l y  a s s e s s  p e n a l t i e s  t h a t  a r e  

s e v e n  t i m e s  w h a t  t h e y  w e r e  p r e v i o u s l y ,  a l t h o u g h  t h e r e  w i l l  b e  

s o m e  i n c r e a s e s . "

H e - a d d e d  t h a t  O S H A ' s  b a s i c  a p p r o a c h  w i l l  r e m a i n  t h e  s a m e  ’*
s t r i v i n g  f o r  v o l u n t a r y  c o m p l i a n c e  b y  A m e r i c a ' s  e m p l o y e r s  w i t h  

o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  r e q u i r e m e n t s .

T h e  n e w  c i v i l  p e n a l t y  p o l i c y  w i l l  b e  a p p l i c a b l e  to c i t a t i o n s  

i s s u e d  a s  t h e  r e s u l t  o f  i n s p e c t i o n s  i n i t i a t e d  a f t e r  M a r c h  1,
1 9 9 1 ,  f o r  v i o l a t i o n s  o c c u r r i n g  a f t e r  N o v .  5, 1 9 9 0  t h e  e f f e c t i v e

d a t e  o f  the" B u d g e t  R e c o n c i l i a t i o n  A c t .

T h e  p r o c e d u r e s  f o r  i m p l e m e n t i n g  t h e  n e w  p e n a l t y  p o l i c y  a r e  
c o n t a i n e d  i n  a  n e w  c h a p t e r  f o r  O S H A ' s  F i e l d  O p e r a t i o n s  M a n u a l  

w h i c h  is b e i n g  d i s t r i b u t e d  t o  a l l  t h e  a g e n c y ' s  r e g i o n a l  a n d  a r e a  
o f f i c e s .

- m o r e -



U.S.. D e p a r tm e n t o f L a b o r 
P ro g ram  H ig h lig h ts

Fact S h e e t  N o . O S H A  91 -3 6

NEW OSHA CIVIL PENALTIES POLICY

A  sev en -fo ld  in c re a se  in th e  m a x im um  limits for 
O S H A  civil m on e ta ry  p en a lt ie s  w a s s t ip u la te d  in th e 
B u d g e t R econc ilia tion  Act p a s s e d  by  th e 1 0 1 s t 
C o n g r e s s .

T h e  m a x im um  a llow ab le pena lty  is n ow  $ 7 0 ,0 0 0  
for e a c h  willful o r re p e a te d  v io la tion ; a n d  $ 7 ,0 0 0  for 
ea ch  se r io u s  o r o th e r - th a n -s e r io u s  v io lation a s  well a s 
$ 7 ,0 00  for e a c h  violation o f th e  p o s t in g  re q u irem en ts  
and $ 7 ,0 0 0  for e a c h  day b e y o n d  a  s ta te d  a b a tem en t 
d a te for failure to c o rre c t a vio lation .

T h e  am o u n ts  are c e i lin g s—n o t floo rs . H ow ever , 
in o rd e r to e n su re  that th e  m o s t  flagran t v io la to rs are 
in fact fined at an effective level, a m in im um  pena lty  of 
$ 5 ,0 0 0  for a willful v iolation o f th e  O S H  Act w as 
a d o p te d .

T h e  new  pena lty  po licy  will b e  a p p lic a b le  to all 
citations is s u e d  a s a resu lt o f in s p e c t io n s  initiated after 
M arch 1 , 19 91 , for v io la tion s o c c u r r in g  after N ov .5 , 
1990--the effective d a te  of th e  B u d g e t  R econc ilia tion  
Act.

T h e  new  policy a ls o  a p p lie s  to  th o s e  s ta te s with 
O S H A -a p p r o v e d  s ta te  o c c u p a t io n a l sa fety a n d  hea lth  
p ro g ram s , u n d e r th e  c o n g r e s s io n a l d irec tion  that th e s e  
S ta te p la n s  m u st b e  *as lea s t a s  effective* a s  th e  
nationa l p lan . T h e  partic ipa ting s ta te s  are b e in g  given 
a re a s o n a b le  p e r io d  to im p lem en t th e  new  pena lty 
struc tu re w hich ta k e s in to a c c o u n t th e  s ta te s ' 
legislative ca lendars .-

T h e  b a s ic  pena lty  p r o c e s s  will n ot c h a n g e—rt 
still fo llow s th e  criteria se t fo rth  in th e  O c c u p a t io n a l 
Safety a n d  H ea lth  A c t  w h ich is to  d e te rm in e  p ena ltie s 
b a s e d  o n  th e gravity o f th e  v io la tion a n d  th e  s iz e , 
g o o d  faith a n d  h istory of th e  em p lo y e r . Gravity 
d e te rm in e s th e b a s e  am ou n t : th e  o th e r  fa c to rs 
d e te rm in e  a pp rop r ia te  re d u c t io n s .

A s  in th e p a s t , all p en a lty  am o u n ts  a re  p r o p o s e d  
p ena ltie s is s u e d  with th e  c ita tion . T h e  em p lo y e r m ay 
c on te s t the pena lty  am oun t a s  well a s  th e citation 
within th e  statu tory 15 -day c o n te s t p e r io d . T he rea fte r ,

Ihe pena lty  m ay b e  a d ju d ic a te d  by the in d e p e n d e n t 
O c c u p a t io n a l Safe ty a n a  H ea lth  Review  C om m is s io n , 
o r O S H A  m ay  n eg o tia te  with th e em p lo y e r to se ttle for 
a r e d u c e d  pena lty  am ou n t ff th is will lea d  to s p e e d y  
a b a tem en t of th e haza rd .

H e re  is h ow  th e  n ew  sy s tem  for p r o p o s in g  
p ena lt ie s will o p e ra te .

A D JU S T M E N T  F A C T O R S :
T h e  s ize a d ju s tm en t fa cto r is a s fo llow s : F o r  an 

em p lo y e r with on ly o n e  to  2 5  w orkers , th e  pena lty  will 
b e  r e d u c e d  6 0  p e rc en t ; 2 6  to 100 w orke rs , the 
redu c tion  will b e  4 0  p e rc e n t ; 101 to 2 5 0  w o rk e rs , a 20 
p e rc en t re d u c tion ; a n d  m o re  th an 2 5 0  w orke rs , th ere 
will b e  n o  re d u c tion  in the pena lty .

T h e re  m ay u p  to an add itiona l 2 5  p e rc en t 
redu c tion  for ev id e n c e  that th e  em p lo y e r is m a k in g  a 
g o o d  faith effort to  p rov id e g o o d  w o rkp la ce  safety and 
hea lth , a n d  an  add itiona l 10  p e rc en t re d u c tion  if the 
em p lo y e r h a s  n o t b e e n  c ited  by O S H A  for any se r iou s , 
willful o r re p e a t v io la tion s in th e  p a s t th re e  years .

In o rd e r  to qualify fo r th e  full 2 5  p e r c e n t 'g o o d  
faith* re du c tion , an em p lo y e r m u s t have a written and 
im p lem en te d  safety a n d  h ea lth  p ro g ram  s u c h  a s given 
in O S H A 's  vo lun tary ’Sa fe ty  a n d  H ea lth  M an a g em en t 
G u id e l in e s ’ (F e d e ra l R eg is te r , V o l. 54 , N o . 16 , J a n . 26 , 
1989 , p p . 3 9 0 4 -3 9 1 6  ) a n d  that in c lu d e s p ro g ram s  
requ ired  u n d e r  th e O S H A  s ta n d a rd s , s u c h  a s  H aza rd  
C om m un ic a t io n , L ockou t/ Tagou t or safety a n d  hea lth  
p ro g ram s for con s tru c tio n  requ ired  in 1 9 2 6 .2 0 .

S E R IO U S  V IO L A T IO N S :
H i e  typical ra n g e  o f p r o p o s e d  p en a lt ie s  for 

s e r iou s v io la tions , b e fo re  a d ju s tm en t fa c to rs are 
a p p lie d , will b e  $ 1 ,5 0 0  to  $ 5 ,0 0 0 , a lth ou g h  th e 
R eg io n a l A dm in is tra to r m ay p r o p o s e  u p  to 5 7 ,0 0 0  for a 
s e r io u s  vio lation w h en  w arran ted .

A  s e r io u s  v iolation is d e fin ed  a s o n e  in which 
th ere is substan tia l p robab ility that d ea th  o r s e r iou s 
physica l h a rm  c o u ld  resu lt, a n d  th e em p lo y e r knew  or 
s h o u ld  have kn ow n o f th e haza rd .

This is one d  a series of fact sheets highlighting U.S. Department of Labor programs. It is intended as a general description only 
and does not carry the force of legal opinion.



S e r io u s  v io la tion s will b e  c a te g o r iz e d  In te rm s of 
severity—high , m e d iu m  o r  low—and  th e  p robab ility of 
an  Injury o r illn ess o c c u r r in g—g re a te r  o r le s s e r .

B a s e  p en a lt ie s  fo r s e r io u s  v io la tion s will b e  
a s s e s s e d  as fo llow s:

Severity Probab ility P ena ltv
H igh G r e a te r $ 5 ,0 0 0
M ed ium G r e a te r $ 3 ,5 0 0
Low G re a te r $ 2 ,5 0 0
H igh L e s s o r $ 2 ,5 0 0
M ed ium L e s s e r $ 2 ,0 0 0
Low L e s s e r $ 1 ,5 0 0

P ena ltie s for s e r io u s  v io la tion s tha t a re  c la ss ified  
a s  h ig h  in b o th  severity a n d  g rea te r in probab ility  will 
on ly b e  a d ju s te d  for s iz e  a n d  h istory .

O T H E R -T H A N -S E R IO U S  V IO L A T IO N S :
If an em p lo y e r is c ited  for an  o th e r - th a n -s s r io u s  

v io la tion w hich h a s  a  low  probab ility o f resu iting in an 
injury o r  illn ess , th e re  will b e  n o  p r o p o s e d  pena lty . 
H ow ev e r , the v io la tion m u s t still b e  c o r r e c te d . If the 
o th e r - th a n -se r io u s v io la tion h a s  a g re a te r probab ility of 
resu iting in an injury o r illn ess , th an  a b a s e  pena lty  of 
$ 1 ,0 0 0  will b e  u s e d , to  w h ich  a p p ro p r ia te  
a d ju s tm en t fa c to rs will b e  a pp lib d .

T h e  O S H A  R e g io n a l A dm in is tra to r m ay  u s o  a 
b a s e  pena lty  of u p  to  $ 7 ,0 0 0  if c ir c um s ta n c e s  warrant.

R E G U L A T O R Y  V IO L A T IO N S :
R egu la to ry  v io la tion s involve v io la tion s cf 

p o s t in g , injury a n d  illn e ss repo rtin g  a n d  r e c o rd k e e p in g  
req u irem en ts , a n d  n o t te lling e m p lo y e e s  a b o u t 
a d v a n c e  n o tice  o f an  in s p e c t io n . O S H A  will b e  
a pp ly in g  a d ju s tm en ts  on ly  for th e  s iz e  a n d  h istory of 
th e  e s ta b lishm en t .

H e r e  are th e  b a s e  p en a lt ie s , b e fo r e  a d ju s tm en ts , 
to b e p r o p o s e d  for p o s t in g  re q u irem en t v io la tions : 
O S H A  n otice , $ 1 ,0 0 0 ; a n n u a l s um m a ry , $ 1 ,0 0 0 ; a n d  
failure to  p os t c ita tion s , $ 3 ,0 0 0 .

B a s e  re p o r tin g  a n d  r e c o r d k e e p in g  p en a lt ie s  a re 
a s fo llow s ; Fa ilu re to m a in ta in  O S H A  2 0 0  a n d  O S H A  
101 fo rm e , J 1 0 0 0 ; fa ilure to  repo rt a fatality o r 
c a ta s tro p h e  w ith .,' 4 3  h o u r s , $ 5 ,0 0 0  (with a p rov ision 
that th e  O S H A  R e g io i .r ! A dm in is tra to r c o u ld  a d ju s t that 
u p  to $ 7 ,0 0 0 , in e x c e p t io n a l c ir c um s ta n c e s ) ; d en y in g  
a c c e s s  to  re c o rd s , $ 1 ,0 0 0 ; a n d  not te lling em p lo y e e s  
a b ou t a d v a n c e  n o tic e  o f an in s p e c t io n , $ 2 ,0 0 0 .

W ILL FU L  V IO LA T IO N S :
In the c a s e  of willful s e r io u s  v io la tion s , th e initial

p r o p o s e d  penalty h a s  to b e  b e tw e en  $ 5 ,0 0 0  a n d  
$ 7 0 ,0 0 0 . O S H A  ca lcu la te s th e p ena lty  for the 
u nd e r ly in g  s e r io u s  v iolation , a d ju s ts  It for size a n d  
h istory  a n d  m u ltip lies It by 7 . T h e  m ultip lier of 7 can 
b e  a d ju s te d  upw ard o r a ow n at th e  O S H A  R eg io n a l 
A dm in is tra to r's d isc re tion , if c ir c u m s ta n c e s  warrant.
T h e  m in im um  willful s e r io u s  pena lty  is $ 5 ,0 0 0 .

Vfillful v io la tions are th o s e  c om m it te d  with an 
in ten tiona l d is re g a rd  of, o r p la in in d iffe rence to , th e  
re q u irem en ts  of the O S H  A ct a n d  re g u la t io n s .

R E P E A T  V IO LA T IO N S :
A  re p ea t violation is a v io la tion of arty s tan d a rd , 

regu la tion , rule o r o rd e r  w here , u p o n  re in s p e c t io n , a 
substan tia lly  sim ilar v iolation is fo u n d .

R e p e a t v io la tions will on ly b e  a d ju s te d  for size , 
a n d  th e  a d ju s te d  p en a lt ie s  will th en  b e  m u ltip lied  by 2, 
5 , ur 10 . T h e  multiplier for sm a ll e m p lo y e r s—25 0  
e m p lo y e e s  or fewer—is 2  (or th e first in s ta n c e  of a 
re p e a t violation , a n d  5 for th e  s e c o n d  re p e a t .
H ow ev e r , th e  O S H A  R eg io n a l A dm in is tra to r h a s  the 
authority to  u s e  a m ultip lica tion fa c to r of u p  to  10 on  a 
c a s e  involving a re p ea t violation by a sm a ll em p lo y e r 
to a ch ie v e  th e n e c e s s a ry  de te rren t effect.

T rie multiplier fo r la rg e em p lo y e r s—25 0  o r  m ore 
e m p lc y e e s - i s  5 for th e  first in s ta n c e  of a re p ea t 
v io la tion , a n d  10 for th e  s e c o n d  re p e a t .

tf th e  initial v iolation w as o th e r - th a n -s e r io u s , 
w ithou t a  penalty b e in g  a s s e s s e d , th en  th e  p ena lty  will 
b e  $ 2 0 0  for the first repetition  of that v iolation . $ 500 lor 
the s e c o n d  repea t, a n d  $ 1 ,0 0 0  for th e  th ird re p ea t .

F A ILU R E  T O  A B A T E :
Fa ilure to c o rre c t a prior v io lation within th e  

p re s c r ib e d  a ba tem en t p e r io d  c o u ld  resu lt in a penalry 
for e a c h  day the v iolation c o n t in u e s  b e y o n d  the 
a b a tem e n t da te .

In th e s e  failure to  ab a te  c a s e s  th e  daily penalty 
will b e  e q u a l to th e am o u n t o f th e initial p ena lty  (u p  to 
$ 7 ,0 0 0 ) with an a d ju s tm en t fo r s ize on ly .

T h is  failure to  a ba te  pena lty  m ay b e  a s s e s s e d  - 
for a m a x im um  of 3 0  d ay s by th e O S H A  A rea  office. In 
c a s e s  of partial a b a tem en t o f th e  vio lation , th e O S H A  
R eg io n a l A dm in is tra to r h a s  authority to r e d u c e  th e 
p ena ltv  by 2 5  p e rc en t to 75  p e rc e n t .

If th e  failure to  a ba te  is m o re  th an  3 0  d ay s , it 
m ay b e  re ferred to th e  O S H A  na tiona l office in 
W a s h in g to n  w here a d e te rm in a tion  m ay b e  m a d e  to 
a s s e s s  a daily pena lty  b e y o n d  th e  initial 3 0  d ay s .




