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EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0 - -0- -0-
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. L%B 303z7ub)
2.
This bill amends AS 22.07, AS 22.10, AS 22.15, and

repeals Rule 202(c), Alaska Rules of Appellate Procedure, to
provide that the state®s right to appeal 1in criminal <cases 1is
limited by the prohibition against double jeopardy contained in the
United States Constitution and the Alaska Constitution. Existing
law Tlimits this right except to test the sufficiency of the
indictment or information or to appeal a sentence on the ground it

is too lenient. The effect of granting broadened appeals rights to
the state will be to permit it to test evidentiary rulings that are
adverse to the state®s case at the outset. Currently, the state"s

only opportunity to test evidentiary rulings is when a defendant
appeals a ruling adverse to the defense and the state gets to

respond.

Although there will be some 1incremental cost when the
state elects to affirmatively bring an evidentiary appeal, it will
certainly be more efficient than the current system where we must
wait for a defense appeal before evidence 1issues are finally

resolved.
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Mesfea jititie Megislature

af Jfeprmtttathres State Capitol
. . Juneau, Alaska 99801-1182
House Judiciary Committee (907) 4654990

M EMORANDUM

T0: Senator Rick Halford, Chair
Senate Judiciary Committee

FROM: Representative Dave Donley, Chair CrK
House Judiciary Committee

RE: HB 303 - State"s Right to Appeal

DATE: April 21, 1992

I respectfully request that a committee hearing be scheduled for
HB 303 at the wearliest possible opportunity. This Judiciary
Committee bill gives the state the right to appeal 1in criminal
cases, and 1i1s based on testimony from prosecutors about the
problems caused by the state not having this right. The primary
effect of the legislation is to save state resources by changing
the time frame for preparing appeals that are already considered
by the courts. As a result, the bill 1is noncontroversial.

Under current statutes, if a trial judge commits error that hurts

a defendant, the defendant can file an "appeal."” The state,
however, can only file a "petition for review”™ if the trial judge
commits error that hurts the state. There are two main differences

between an "appeal” and a "petition for review":

1. The court must consider the merits of an "appeal."” In
contrast, the court can exercise 1its discretion and
refuse to consider a "petition for review."

2. A "petition for review"” must be filed 10 days after entry
of a final trial court order. With an "appeal,"” a notice
of appeal must be filed 30 days after the final order,
next a record on appeal must be completed, and then an
additional 30 days is allowed to file the first appellate
brief.

Giving the state the right to appeal in criminal cases balances the
criminal justice system more fairly, and will assist the courts by
allowing them to base decisions on more thorough Jlegal briefing.

Thank you for considering this request to calendar HB 303.

DD: Ic



JVlaska j"tate 'JHegtslature

"Bouse of "Keprmntatfaes P.O. Box V
101 i State Capitol
House Judiciary Committee e Al 0981
Chairman Dave Donley (907) 465-4990

(907) 4654712

ALLOWING STATE TO APPEAL IN CRIMINAL CASES

HB 303 enlarges the state®"s right to appeal 1in criminal
cases by giving state prosecutors the same right to appeal as have
federal prosecutors. Unlike Alaska law where the right of the
prosecution to appeal 1is limited by statute (AS 22.07.020 and AS
22.10.020), the right of federal prosecutors to appeal erroneous
decisions is limited only by constitutional double jeopardy

provisions. A copy of the federal statute is attached.

Like all human institutions, our criminal jJjustice system
is not perfect and judges sometimes make mistakes. IT a mistake
is made 1in favor_of the state, the defendant can appeal. A
conviction that was wrongfully obtained will be reversed on appeal.
That is as it should be; basic jJjustice requires no less. But, 1if
a judge makes a mistake in favor of a defendant, the state may not
be able to obtain appellate review of the erroneous decisions.
Constitutional prohibitions against double jeopardy do not require
that these erroneous decisions stand uncorrected. The proposed
amendment changes the statutes to allow the state to appeal in

circumstances where an error has been made.



Under current state statutes, if a trial judge dismisses
a case erroneously, the state must file a "petition for review",

not an "appeal”™, with the court of appeals. The difference is two—

fold.

First, the right to "appeal™ means the right to have the
court hear a case and consider it on the merits; the court cannot
refuse to hear the case. But a "petition for review" 1is addressed
to the court®s discretionary power to review decisions of the trial
court; the petitioner must convince the court that there 1is some
good reason to take the case, aside from the fact that the judge
may have made a mistake. The court can deny the petition because
the legal issue raised is unusual, or because the 1issue 1is not
likely to recur, or because the court is too busy, or for any other
discretionary reason, without ever reaching the merits of the trial
judge®s decision. That is, the trial judge could be clearly wrong
to have dismissed charges 1in a criminal case, but the court of
appeals 1is not required to do anything tocorrect that wrong, even

if it completely agrees with the state"slegal argument.

Second, a petition for review must be drafted on very
short notice. In the normal appeal process, a person has 30 days
from the date of the trial jJjudge®s decision to file a simple
pleading stating the person intends to appeal. The record on
appeal 1is then prepared. After the record is completed, the person

has an additional 30 days to file a brief. This means that, as a



practical matter, the person has several months to research and

draft a brief before it must be filed with the court.

The petition for review process 1is quite different. The
state has only 10 days from the trial judge®s order to draft a
petition that 1includes a sufficiently convincing argument on the

merits of the case to convince the court of appeals that they

should take the case and reverse the trial judge®s decision. This
10-day period was designed with interlocutory - mid-trial -
appeals in mind. However, with mid-trial appeals the parties and

the judicial system cannot afford the luxury of leisurely briefing
because everyone needs to know quickly whether the court of appeals
is going to interrupt the trial to decide the legal 1issue involved.
This frantic pace does not make a lot of sense when the state
appeals a final order in a case; by definition, a final order
adverse to the state ends the case. There is no reason to rush the

briefing schedule after a final order has been entered.



WALTER J. HICKEL, GOVERNOR

P.0.BOX 111200
DEPARTMENT OF PUBLIC SAFETY TUNEAU. ALASKA 99811-1200

PHONE: (907) 465-1322
OFFICE OF THE COMMISSIONER

April 28, 1992

The Honorable Rick Halford
Senate Judiciary Committee
Alaska State Senate

State Capitol

Juneau, Alaska 99801

Re: CSHB 303 (FIN), State's
Right to Appeal 1in Criminal Cases

Dear Senator Halford:

I am writing to ask you to consider scheduling CSHB 303(FIN),
an Act relating to the State"s right to appeal in criminal
cases, for a hearing in the Senate Judiciary Committee. CSHB
303(FIN) 1is a good bill, and one which has been sought by
prosecutors and law enforcement agencies for several years.

The bill would give state prosecutors the same right to appeal
from adverse rulings in criminal cases that federal prosecutors
now have. Appeals would be allowed unless prohibited by the
"double jeopardy™ clauses of the United States or Alaska
Constitutions.

Like all human institutions, our criminal jJjustice system is not

perfect. Judges sometimes make mistakes. IT a mistake 1is made
in favor of the State, the defendant can appeal. A conviction
that was wrongfully obtained will be reversed on appeal. But

if a judge makes a mistake 1in favor of a defendant, wunder
present law, the State has no right to appeal these erroneous
decisions.

Under current state law., if a trial judge dismisses a case
erroneously, the state must file a "petition for review"”, not
an "appeal”, with the Court of Appeals. The right to "appeal™
means that the court must hear a case and rule on its merits.
But it is entirely within the court®"s discretion whether to
accept a "petition for review". The court can deny the
petition because the legal 1issue raised is unusual, because the
issue is not likely to recur, because the court feels it is too
busy, or for any other discretionary reason, without ever
reaching the merits of the trial judge®s decision.



The Honorable Rick Halford -2- April 28, 1992

Constitutional prohibitions against double jeopardy do not
require that erroneous decisions stand uncorrected. CSHB

303 (FIN) amends State statutes to allow the State, as well as
the defense, to appeal 1in circumstances where an error has been

made.

I know that the Judiciary Committee 1is busy, and there are
several 1important bills demanding attention. CSHB 303 (FIN) 1is
a relatively simple bill, however; 1 do not believe that it
would take a lot of the committee™s time to review it and, we
hope, pass it out. I urge you not to allow this important bill
to get lost in the press of business at the session®s end. I
would be glad to discuss the need for this bill with you
personally, if you would Ilike.

Thank you for your courtesy 1in considering this request.

Richard L. Burton
Commissioner

cc: Paul Fuhs
Governor®"s Legislative Liaison
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DEPARTMENT OF LAW
CRIMINAL DIVISION

WALTER J. HICKEL, GOVERNOR

REPLY TO

o CRIMINAL DIVISION CENTRAL OFFICE
P.0. BOXKC
JUNEAU, ALASKA 99811-0310
PHONE: (907) 465-3428

OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS

1031 WEST 4TH AVENUE, SUITE 318
ANCHORAGE, ALASKA 99501-5993

PHONE: (907) 279-7424

March 5, 1992

Representative Dave Donley
3111 C St., Suite 450
Anchorage, AK 99503

Ref: House Bill No. 303

Dear Representative Donley:

This letter is in response to your request for informa-—

which broadens the state®s

tion regarding how House Bill No. 303,

right to appeal, would affect the Criminal Division of the
Department of Law. The bill would eliminate the need to file
petitions for discretionary review of adverse dispositive rulings
by trial courts, thereby reducing the workload of the appellate
office.

The Office of Special Prosecutions and Appeals represents
the State of Alaska 1in all felony merit appeals, 1in all criminal
cases in the Alaska supreme court, and 1in all federal actions
challenging state convictions. Under existing law, the state®s

right to appeal 1in most cases 1is limited by the court of appeals”
discretion. OSPA must file petitions for review, seeking discre—
tionary appellate review of adverse dispositive rulings by the
trial court. For example, the state cannot currently appeal a
trial court®s dismissal of charges based upon an alleged violation
of the defendant®s right to a speedy trial; it must file a petition
for review. Though 1in practice the court of appeals nearly always
decides to grant the state®s petitions 1in these cases, OSPA must
nevertheless devote a significant amount of time to draft the

petition.

Under existing law, the state has thirty days from the
certification of the record or the filing of the appellant®s brief
to file its brief, but only ten days from the adverse ruling to
file a petition for review. This ten-day time frame for filing a
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petition for review puts a strain on OSPA. Because the appellate
attorney 1is new to the <case, he must rev.’82w the trial court
pleadings and listen to cassette tapes of any relevant hearing.
The attorney must then research the law because the petition must
contain a "[d]iscussion of the reasons why the decision below 1is
alleged to be erroneous.” This 1is often as time consuming as
filing a brief on direct appeal, and usually takes several days.
If the petition 1is granted, the case proceeds as if an appeal had
been filed: the parties designate a record, the clerk prepares the
record, and the parties file briefs.

Under House Bill No. 303, the state would be permitted to
appeal adverse decisions as a matter of right. A state attorney
could initiate an appeal by filing a notice of appeal, a statement
of points on appeal, and a designation of record. Preparation of
these documents ordinarily would occupy at most a few hours. Once
the record 1is certified, the state would have thirty days to file

a brief.

At the current time, OSPA has seven appellate attorneys,

two trial attorneys and a supervising attorney. Thirty-eight
briefs and other responsive pleadings are due within the next
thirty days. Two of the cases in the office involve extremely lon>
trials, requiring the assigned attorneys to read 4000 and 58co
pages of transcripts. It would be difficult today for an appellate
attorney to drop everything and devote the necessary time to filing
a petition for review. An appellate attorney can more easily

juggle an appeal into his caseload than he <can a petition for
review.

I strongly urge you to support the passage of the bill
for it will greatly assist OSPA in providing effective representa—
i

tion in all appellate proceedings.

Yours truly,

CHARLES E. COLE
ATTORNEY GENERAL

By:
pAnthia M. Hora

Assistant Attorney General
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$5  CRIMES AND CRIMINAL PROCEDURE

Note 1
The provision* of this section shill be liberally construed to effectuate its pur*
| poses.
* (As sennded Jan. 2. 1971, Pnb.L. 91-644, Title Ill, i 14(a), 84 SUt. 1890,

1 *1971 A*tadinnjL First par. Pub.L. 91-6+*
; 1 14(e)(1). pnactcd prenntion for appeal W »
« court of appeals from dacnioe. judgment, or order
of district court (JiimluJng an indictment or infor*
muion as to any one or more counu, ucept that
" two appeal shall lie where double jeopardy prohib-
mtu (briber proaeeution.

Second par. Pub.L 91-6-M § J4(i) (1), enacted

provision for appeal to  court of appeals from

, dtcuion or order Of district court suppressing or
excludinj evidence OF reejuirinf the return of
sriicd property In a criminal proceeding, not
made after the defendant has txxn put in Jeopardy

; and before (he verdict or finding on an indictment
or mfofmauon, if iha United Stares attorney cm™*
Rea to the district court that the appal b not
taken for purpose of delay and that the evidence b
a aubsxantial proof of a fact materia) in the pro-
ceeding.

Such fint and wecorxd pan. superseded former
ftrs eight pan. Pan. one through foor had
provided for appeal from district covra to Su-
preme Coun from dodaion or judgment tertmg
aside, or dismissing any indictment or informa-
tion, or any count thereof and from drcidoo
»Tating judgment of conviction for insufficiency
ef indiament or infomutioo. where juch decmoo
or judgment vu bated upon invalidity or con-
ttntavx of the ttatute upon which the iodicimest
or information wu founded and for an appeal
from decision or judgment sustaining a motion in
Wr, where defendant had not been put in jeopar-
dy. Pm. five through eight provided for appeal
from dinner courts to a court of appeals where
&*re were no provisions for direct appeal to
Sepctme Court from decision or judgment aeoiag
bite, or diamming any indictment or inform®*-
ho*, or any count thereof aod from dccaicw
antjtiag t judgment of conviction, aod from an
order, granting a moboo for return of scirrrl
property ot * motion to suppress evidence, made
before trial of a person charged with vfotanoo of a
federal law, if the United States attorney ccni/Ud
I* the judge who granted the motion that the
appeal w*j not taken for purpose of delay *»d
thxs the evidence waa a subyaniul proof of the
shargr pending against the det'codarit.

o Third par. Pub.L. 91-644, 1 14(2) (2), muhoriz-

m3 within third par., formerly ninth, an appeal
within thirty day* after order lias been rendered.

* Fourth par. pub.L. 91-6U. i I4<i), In revising
the pruvxiorwL had the effect of dcsicutiog for-
»W tenth par. @ fourth par.

Firth par. Pub.L. 91-644, f I*fa)(J). lubstirux*
d m fifth par. provtsion for liberal oocuiuctuxi
w-tin section for prior eleventh par. provision
ttapeding remand of case by Supreme Court to
«0«n of ippeals that should ha"t been taken to
w>ch ecua and treatment of the court’i jurodse-
Fow to hear and determine the ease m if the
appeal witc so taken in the fint instance and for
Iriot twelfth par. rrcvnton respecting cerhficaooo
cf cate |0 Supreme Coun that should hart boos
Tt+ca directly to such Coun end (mtmoat of the
Chwn’s jurisdiction to hear and determine the t «
'heif the were taken directly ws tuch Court.

Savings Frwririeua. Section 14(b) of Pub.L
91-6*4 pmvided that: "The amendments made by
this section [to this section) shall not apply with
respoct to any criminal case begun in any district
court before the effective date of this section (Jan.
2, 1971].

L*gli)atin« HUtory. For legislative hutory and
purpose of Pub-L 91-644, vet 1970 UJ. Code
Cong, and Adm. News, pi 3J04.

Federal Practice and Procedure
Appellate review

Aurrest of judgment, ut Wright: Criminal 2d
J 574,

Criminal contempt proceedings, sew Wright:
Criminal 2d { 715.

Decision setting aside or dismbring indict*
ment or Infornjaciofl. see Wright; Criminal
2d $ 191

Dismissal for unnecessary delay, set Wright:
Criminal 2d } 114.

Motion for judgment of acquittal, sec Wright;
Criminal 2d ( 4*4.

Search and seizure, ux Wright: Criminal 2d
| 678

Government's right to appeal, see Wright:
Criminal 2d | 174.

Mandatory release‘of defendant oo his own
recognizance upon diimiiud of indictment, m at
of judgment and appeal by government, see
Wright: Criminal 2d { 767.

Review of federal courts, « Wright, Miller K
Cooper: JurisdicUcn $ 4034 et scq.

Writ applications, s« Wright, Miller. Coopa k
Grosman: Jurisdiction 3932, 3914.

Notes of Dwriaiocs

DecUiow or juilemesU

Acquittal 34a
Double jeopardy (9
Exrlualow of rrtdeace 3lb
Exclusion of witMCM 31la
Inatrwertoaj 55
Maadasaia 13a
Mflriwi to correct irotnew 54a

.New trial, order granring 47*

Order reducing hium 54
Parole forma 53
Oe**hI*K of suhpoena 50
Slates and territories, ippeaii fay 9
Suppression of ctldroet

Generally 3!

Tin* of ruling 51a
Writ of error 52

1 ,Const! ratiaselity

Where there was ‘a general finding of guilt
rendered by court in a batch trui, and thereafter
district coun granted defendant's motioo to sup-
press. double yoopardy did r*a bar in appeal by
the government. U.S. v. Rose. 1976, 97 SCX 26,
429 UM, 5 50 L.Ed.24 J.

m\Where district court. folbt*rsng * uoopiry trial,
found defendant guilty cf charge of pooaming
manjusAa with talent to dinnbute and tbamricr
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In| out of violation ot injunction iuuad punuaai
to u&xm 160 of TilU 29 In * cxu involving u>
unfaix blioc practice. In ft Union Naitona) dt
Trabajaddu*. C.A. Putno Rico 1974. 502 F.ld
Ms. \

J. RIU "lo Jury trial

Diiuia court\(.iich iut«J that it would not
impoK a icnicTKc in‘enocu of «* month*. proper-
ly denied the jury tHal motion of defendant*,
Profcw*aud Air TrtfTIcNroniroller* Organization
officm *ho wzrt charged\rith criminal contempt
for tailing to honor ttmporalv mtralmni order*.
UJi. v. Mininez, CA.La.19N. 6«6 FJJ J)4.

Thij Kction giving »n wwtnl a right to >
*p«dy *»d public trill by animpartml juryin *11
cum oOf contempt tricing under lawk, ofUnited
5uta governing iuuance of injunction a* restrain-
ing ordtri in *ny cue involving or growingout of
* Ubor dbjwtc do not apply to contempt pr
mg* io enforce injunction® ittutd under ydtion
141 e yeq of Title 29. Pabit Brewing Co.'
Brewery Worker* Local Union No. 77,

Cl0, CA.ill.1977, 335 F.2d 146.

Failure to it lout accord defendant* turtitory
right to “demand" trial by jury in criminal con-
tempt proceeding violated due procma  Rich-
mond BUck Polica Officers Ass’n v.Qtty of Rich-
mood. Va, CA.YjU977. 54» F.2d/23.

Writ of mandamua requiring jyry trial in crimi—

nal contempt proceeding ituyuuecl by Nttional
Libor Relations Board wtvVv recalled. following
Ufihed Sutei Supreme cyCrx decUion that jury
trial* Wtxt 601 required ift luch cases, since with—
drawal of otandire wadld not substantially preju—
dice right* of the uyfon defendant* and although
defendant* hid im*i considerable time and effort
preparing for Owif challenge to jury jeJectioo
procedure there wi* no voted interest in bringing
men challergt in instant cue and such work,
which tai been done by public interest Legal
group, /jveeimibly would be available in Other

CRIMES AND CRIMINAL PROCEDURE

Buttncu agent foe unvou local diri'no* have
connltutirmal or statutory right w”ury trial on
charge of contempt for tioLalion or a “Boy* Mar-
ket** temporary restraining order which tnjoinad
the local and it* olfiocn, agriU®, members, and *1J
persona in active coocxrt yfd partxrpatioa with
them from la any m*nn«/engaging ta a unke,
work stoppage or picketing again*! employer.
UJ. v. Partin. CA.Lyl975. 52* F-2d 992. cerrio-
nan denied 96 SC* 1*93, *25 US. 904, *7
LEd.lld 733.

Under (hit tendon providing that an accused it
entitled to a jdry trill in all we* of contempt
arising uody'Taw* of the United State* governing
bsuartoc or injunction* in any cue involving or
growtnyout of a Ubor dispute, union and mflittn
au>i nt contempt arising out of their allrged
vtoboon of court ordtr enjoining union from
HriVing without complying with nonce and waif
6f rcquiicment* of Jectioo 10O of Thle 29, were

‘entitled to jury trial. In re Union Nacional ic
TrabujaJore*. C.A. Puerto Rico 1974, 502 FJd
113.

Section 160 of TkI* 29 stating that in training

mnforcing injunctive relief requested by Nation-
ilVtbor Relation* Board in ec-nneenoo with tJ-
legedynfiir Ubor practice the jurisdiction of coun
rirtinipe equity shall not be limited by Nomv-La*
Ouardia siet, section 101 et teq. of Title 29, does
not msulahi snmmsl contempt proczrdinp fol-
lowing i»ui“cc of Board-requested injunction
from requirement of jury trial under this section
giving an acciued right to jury in all cue* of
contempt arising urhkr law* of United Suses gov-
erning ivuvrpc of injUncucini in a cue involving a
labor dispute. Id.

Air traffic conirollert SSrarjed with axiiempt
I« violating preliminary mjunhrioQ requiring them
to refrain from concerted cfToir'diracted to varik
slow down or uoppege and to nooKthdr lupervwv
tor of their medical aod physical cdaditloo with
supporting ntcdical data were not ouitibd to jury

La rv Union Nacional d« Trabajadom. trial. U.S. v. Robinson, CA. Alaska 1971, 449
CA.1, 1975, 327 F.2d 602, FJd 925.

CHAPTER 235—APPEAL

In a criminal case in appeal by the United States shall lie to a court of appeals
from a decision, judgment, or order of a district court dismissing an indictment or
information U to any one or more counts, except that no appeal shall lie where the
double jeopardy clause of tha United Stat*r Constitution prohibits fui”erj'prosecu-’

BIONM. e e

An appeal by the United States shall lie to a court of appeals from a decision or
order of a district courts suppressing or excluding evidence or requiring the return
of seized property in a criminal proceeding, not made after the defendant has been
put in jeopardy and before the verdict or finding on an indictment or information, if
the United States attorney certifies to the district court that the appeal is not taken
for purpose of delay and that the evidence is a substantial proof of a fact material in
the proceeding.

The appeal in all such cases shall be taken within thirty (lays after the decision,
judgment or order has been rendered and shall be diligently prosecuted.

Pealing the proaccution and determination of the anjveal in the foregoing instanc-
es, the defendant shall be released in accordance with chapter 207 of this title.





