


I

STATE OF ALASKA
1992 LEGISLATIVE SESSION

FISCAL NOTE ( j. 3
B ill V e rs io n :CSH B  3 0 3 ( F IN )  
(H) P ub lis h  Date: 3-13-92

REVENUE

CAPITAL

Revision Date: 
Title:

Sponsor: 
Requestor:

An Act relating to the state's right to 
appeal in criminal cases___________
House Judiciary

Department Affected: 
BRU:
Components:

Alaska Court System 
Trial Courts

COMPONENT SERIAL NO. 000 | 000 000 | 768

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING

PERSONAL
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS

FUNDING: (Thousands of Dollars)
GENERAL FUNDS 0.0 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS
OTHER

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY . _

Estimate of current year impact: None

ANALYSIS: (Attach a separate page if necessary) 

No fiscal impact.

Prepared by:
/  v /  / /  (  

C. S. Chrisiensen III, Staff Counsel ( /
t

— Phone: 264-8228
Division: Alaska Court System Date: 03/04/92

Approved by: Arthur H. Snowden, II, Administrative Director '*
/ '  s  ■'7 /

Agency: Alaska Court System Date: 03/04/92

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

ReV1'92 C O M M U T E *  C O P Y



- STATE OF ALASKA
19y2 XJSGISLATTVE SESSION

'f/

Revision Date:________________________ __________

Tide: “An Act relating to the State's fight to appeal in criminal

cases.. .*______ _______________________________

Sponsor: House Judiciary___________________________

m ^ j r
l  Version: C S H B  3 0 3  ( J U D *) 

(H) Publish Date: 2 / 7 / 9 2  

Department Affected: Administration__________________________

BRU: Public Defender Agency

Component: Public Delender Agency

Requestor; House Judiciary COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 1 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 !o 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE 
FUND SOURCE: 0 0 0 0 0 0
FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER
FUND SOURCE: 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS: ^

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate of current year impact:

ANALYSIS: (Attach a separate page il necessary.)
The fiscal impact of this bill depends entirely on the numbers of cases where review was previously denied, which now must be heard by the 

appellate courts. It is doubtful that there are any such cases. The appellate courts rarely have denied discretionary review to the State.

Prepared by: John Salemi. Public Defender
.

Phone: 279-7541

Division: Public Defender Aoency T ‘ Date: February 3. 1992

Approved by Commissioner: Nancv Bear UsJr’B /
Acency: Administration II \ j Date: / - / /  —

Distribution (by preparer): Leg. Fin.. Legislative Sponsor, Requestor. CMB/DBR. Gov. legis. Ofc.. & Impacted Agency(ies).

Rev 10/07/91
1W.EG.92X3JSOIXP/1

Page l_ of i_

C o p y



(

S T A T E  O F A L A S K A
1 9 8 2  L E G IS L A T IV E  SESS IO N

Revision D a l e : _____________________________
Tides: " A n Act r e l a t i n g  to the stat e' s  

r i g h t  to a p p e a l  in c r i m i n a l  c a s e s . . . "  

S ponsor: H o u s e J u d i c i a r y  C o m m i t t e e

R equestor: House J u d i c i a r y  C o m m i t t e e

EXPENDITURES/REVENUES: (Thousands o f Dollars)

FISCAL NOTE r
N</._ l _
Bill V ers ion: CSHB  3 0 3 L H im  
(H) P ub lish  Date: 2/7/92.

  D epartm ent A ffe c te d : D e p a r t m e n t  of L a w

BRU: P r o s e c ut i o n_____________ _______________

Com ponent: . M L

COMFONENT SERIAL N O .

85 t h r o u g h  91

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES
TRAVEL
C O NTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS. CLAIM S
MISCELLANEOUS
T O T A L  OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING : (Thousands o f D ollars)

GENERAL FUND - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

FEDERAL FUNDS

OTHER
FUND SOURCE:
TO TA L

POSITIONS:

FULL-T1ME - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

PART-TIME 1

TEMPORARY i

Estim ate o f cu rra n t year im pact:

A N A LY S IS : (A tta ch  a separate page if  necessary.)

P l e a s e  see the a t t a c h e d  analysis.

Q n

Prepared By: R i c h a r d  I. P e g u e s / / D i r e c t o r____________  Phone: 4 6 5 - 3 6 7 2

D iv is ion :  A d m i n l s O a ^ ^ S t ^ l c e j ^ ^ . A ^  j —  D ate: J a n u a ry  ? ’ . .1 9 9 2 --

A pproved  by C om m issioner: C a r l e s  E. C^le_,_Attorney-Ge n e r a l ----------------------------------

A gency : _________D e p a r t m e n t  o f  L a w _____________________________________  Dato: J a n u a r y  21. 1992

Dwtribiroon (by prapwl: Lag. Fn., Lagialauu* Sponaor. Raguaator. O.'/MJBR̂ Gov. L*gu. Otc.. \ imr.«ct»d Ag*rvcy(>»*).
Raw 10̂ 7/31 < , U M M I T T E E  C O P Y  P«q« 1 q« 2
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F o r  B i l l / R e s o l u t i o n  No. L % B  3 0 3 £ T u 6 )

2.

T h i s  b i l l  a m e n d s  A S  2 2 . 0 7 ,  A S  2 2 . 1 0 ,  A S  2 2 . 1 5 ,  a n d  
r e p e a l s  R u l e  2 0 2 ( c ) ,  A l a s k a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e ,  t o  
p r o v i d e  t h a t  t h e  s t a t e 's r i g h t  t o  a p p e a l  in c r i m i n a l  c a s e s  is 
l i m i t e d  b y  t h e  p r o h i b i t i o n  a g a i n s t  d o u b l e  j e o p a r d y  c o n t a i n e d  i n  t h e  
U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  t h e  A l a s k a  C o n s t i t u t i o n .  E x i s t i n g  
l a w  l i m i t s  t h i s  r i g h t  e x c e p t  t o  t e s t  t h e  s u f f i c i e n c y  o f  t h e  
i n d i c t m e n t  o r  i n f o r m a t i o n  o r  t o  a p p e a l  a s e n t e n c e  o n  t h e  g r o u n d  i t  
is t o o  l e n i e n t .  T h e  e f f e c t  o f  g r a n t i n g  b r o a d e n e d  a p p e a l s  r i g h t s  t o  
t h e  s t a t e  w i l l  b e  t o  p e r m i t  it t o  t e s t  e v i d e n t i a r y  r u l i n g s  t h a t  a r e  
a d v e r s e  t o  t h e  s t a t e ' s  c a s e  a t  t h e  o u t s e t .  C u r r e n t l y ,  t h e  s t a t e ' s  
o n l y  o p p o r t u n i t y  t o  t e s t  e v i d e n t i a r y  r u l i n g s  is w h e n  a d e f e n d a n t  
a p p e a l s  a r u l i n g  a d v e r s e  t o  t h e  d e f e n s e  a n d  t h e  s t a t e  g e t s  t o  

r e s p o n d .

A l t h o u g h  t h e r e  w i l l  b e  s o m e  i n c r e m e n t a l  c o s t  w h e n  t h e  
s t a t e  e l e c t s  t o  a f f i r m a t i v e l y  b r i n g  a n  e v i d e n t i a r y  a p p e a l ,  i t  w i l l  
c e r t a i n l y  b e  m o r e  e f f i c i e n t  t h a n  t h e  c u r r e n t  s y s t e m  w h e r e  w e  m u s t  
w a i t  f o r  a d e f e n s e  a p p e a l  b e f o r e  e v i d e n c e  i s s u e s  a r e  f i n a l l y  

r e s o l v e d .
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TO:

F R O M :

RE:

D A T E :

JVlasfea jititte l̂egislature

af Jfeprmtttathres
House Judiciary Committee 

M E M O R A N D U M

S e n a t o r  R i c k  H a l f o r d ,  C h a i r  

S e n a t e  J u d i c i a r y  C o m m i t t e e

R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r  C r K  
H o u s e  J u d i c i a r y  C o m m i t t e e

H B  3 0 3  - S t a t e ' s  R i g h t  t o  A p p e a l

A p r i l  21, 1 9 9 2

State Capitol 
Juneau, Alaska 99801-1182 

(907) 465-4990

I r e s p e c t f u l l y  r e q u e s t  t h a t  a c o m m i t t e e  h e a r i n g  b e  s c h e d u l e d  f o r  
H B  3 0 3  a t  t h e  e a r l i e s t  p o s s i b l e  o p p o r t u n i t y .  T h i s  J u d i c i a r y  
C o m m i t t e e  b i l l  g i v e s  t h e  s t a t e  t h e  r i g h t  t o  a p p e a l  i n  c r i m i n a l  
c a s e s ,  a n d  is b a s e d  o n  t e s t i m o n y  f r o m  p r o s e c u t o r s  a b o u t  t h e  
p r o b l e m s  c a u s e d  b y  t h e  s t a t e  n o t  h a v i n g  t h i s  r i g h t .  T h e  p r i m a r y  
e f f e c t  o f  t h e  l e g i s l a t i o n  i s  t o  s a v e  s t a t e  r e s o u r c e s  b y  c h a n g i n g  
t h e  t i m e  f r a m e  f o r  p r e p a r i n g  a p p e a l s  t h a t  a r e  a l r e a d y  c o n s i d e r e d  
b y  t h e  c o u r t s .  A s  a r e s u l t ,  t h e  b i l l  i s  n o n c o n t r o v e r s i a l .

U n d e r  c u r r e n t  s t a t u t e s ,  if a t r i a l  j u d g e  c o m m i t s  e r r o r  t h a t  h u r t s  
a d e f e n d a n t ,  t h e  d e f e n d a n t  c a n  f i l e  a n  " a p p e a l . "  T h e  s t a t e ,  
h o w e v e r ,  c a n  o n l y  f i l e  a " p e t i t i o n  f o r  r e v i e w "  i f  t h e  t r i a l  j u d g e  
c o m m i t s  e r r o r  t h a t  h u r t s  t h e  s t a t e .  T h e r e  a r e  t w o  m a i n  d i f f e r e n c e s  

b e t w e e n  a n  " a p p e a l "  a n d  a " p e t i t i o n  f o r  r e v i e w " :

1. T h e  c o u r t  m u s t  c o n s i d e r  t h e  m e r i t s  o f  a n  " a p p e a l . "  I n  
c o n t r a s t ,  t h e  c o u r t  c a n  e x e r c i s e  i t s  d i s c r e t i o n  a n d  
r e f u s e  t o  c o n s i d e r  a " p e t i t i o n  f o r  r e v i e w . "

2. A  " p e t i t i o n  f o r  r e v i e w "  m u s t  b e  f i l e d  10 d a y s  a f t e r  e n t r y  
o f  a f i n a l  t r i a l  c o u r t  o r d e r .  W i t h  a n  " a p p e a l , "  a n o t i c e  
o f  a p p e a l  m u s t  b e  f i l e d  30 d a y s  a f t e r  t h e  f i n a l  o r d e r ,  
n e x t  a r e c o r d  o n  a p p e a l  m u s t  b e  c o m p l e t e d ,  a n d  t h e n  a n  
a d d i t i o n a l  3 0  d a y s  is a l l o w e d  t o  f i l e  t h e  f i r s t  a p p e l l a t e  

b r i e f .

G i v i n g  t h e  s t a t e  t h e  r i g h t  t o  a p p e a l  i n  c r i m i n a l  c a s e s  b a l a n c e s  t h e  
c r i m i n a l  j u s t i c e  s y s t e m  m o r e  f a i r l y ,  a n d  w i l l  a s s i s t  t h e  c o u r t s  b y  

a l l o w i n g  t h e m  t o  b a s e  d e c i s i o n s  o n  m o r e  t h o r o u g h  l e g a l  b r i e f i n g .

T h a n k  y o u  f o r  c o n s i d e r i n g  t h i s  r e q u e s t  t o  c a l e n d a r  H B  30 3 .

DD: l c



P. O. Box V 

State Capitol 
Juneau, Alaska 99811 

(907) 465-4990 

(907) 4654712

H B  3 0 3  e n l a r g e s  t h e  s t a t e ' s  r i g h t  t o  a p p e a l  i n  c r i m i n a l  

c a s e s  b y  g i v i n g  s t a t e  p r o s e c u t o r s  t h e  s a m e  r i g h t  t o  a p p e a l  a s  h a v e  

f e d e r a l  p r o s e c u t o r s .  U n l i k e  A l a s k a  l a w  w h e r e  t h e  r i g h t  o f  t h e  

p r o s e c u t i o n  t o  a p p e a l  i s  l i m i t e d  b y  s t a t u t e  (AS 2 2 . 0 7 . 0 2 0  a n d  A S  

2 2 . 1 0 . 0 2 0 ) ,  t h e  r i g h t  o f  f e d e r a l  p r o s e c u t o r s  t o  a p p e a l  e r r o n e o u s  

d e c i s i o n s  i s  l i m i t e d  o n l y  b y  c o n s t i t u t i o n a l  d o u b l e  j e o p a r d y  

p r o v i s i o n s .  A  c o p y  o f  t h e  f e d e r a l  s t a t u t e  is a t t a c h e d .

L i k e  a l l  h u m a n  i n s t i t u t i o n s ,  o u r  c r i m i n a l  j u s t i c e  s y s t e m  

is n o t  p e r f e c t  a n d  j u d g e s  s o m e t i m e s  m a k e  m i s t a k e s .  I f  a m i s t a k e  

i s  m a d e  i n  f a v o r _ o f  t h e  s t a t e ,  t h e  d e f e n d a n t  c a n  a p p e a l .  A  

c o n v i c t i o n  t h a t  w a s  w r o n g f u l l y  o b t a i n e d  w i l l  b e  r e v e r s e d  o n  a p p e a l .  

T h a t  is a s  i t  s h o u l d  b e ;  b a s i c  j u s t i c e  r e q u i r e s  n o  l e s s .  But, if 

a  j u d g e  m a k e s  a m i s t a k e  i n  f a v o r  o f  a d e f e n d a n t ,  t h e  s t a t e  m a y  n o t  

b e  a b l e  t o  o b t a i n  a p p e l l a t e  r e v i e w  o f  t h e  e r r o n e o u s  d e c i s i o n s .  

C o n s t i t u t i o n a l  p r o h i b i t i o n s  a g a i n s t  d o u b l e  j e o p a r d y  d o  n o t  r e q u i r e  

t h a t  t h e s e  e r r o n e o u s  d e c i s i o n s  s t a n d  u n c o r r e c t e d .  T h e  p r o p o s e d  

a m e n d m e n t  c h a n g e s  t h e  s t a t u t e s  t o  a l l o w  t h e  s t a t e  t o  a p p e a l  in 

c i r c u m s t a n c e s  w h e r e  a n  e r r o r  h a s  b e e n  m a d e .

JVIaska j^ ta te  'JHegtsIature

^ B o u s e  o f  ' K e p r m n t a t f a e s

House Judiciary Committee 
C ha irm an  Dave D onley

A L L O W I N G  S T A T E  T O  A P P E A L  I N  C R I M I N A L  C A S E S



U n d e r  c u r r e n t  s t a t e  s t a t u t e s ,  i f  a t r i a l  j u d g e  d i s m i s s e s  

a c a s e  e r r o n e o u s l y ,  t h e  s t a t e  m u s t  f i l e  a " p e t i t i o n  f o r  r e v i e w " ,  

n o t  a n  " a p p e a l " ,  w i t h  t h e  c o u r t  o f  a p p e a l s .  T h e  d i f f e r e n c e  i s  t w o ­

fo l d .

F i r s t ,  t h e  r i g h t  t o  " a p p e a l "  m e a n s  t h e  r i g h t  t o  h a v e  t h e  

c o u r t  h e a r  a c a s e  a n d  c o n s i d e r  i t  o n  t h e  m e r i t s ;  t h e  c o u r t  c a n n o t  

r e f u s e  t o  h e a r  t h e  c a s e .  B u t  a " p e t i t i o n  f o r  r e v i e w "  is a d d r e s s e d  

t o  t h e  c o u r t ' s  d i s c r e t i o n a r y  p o w e r  t o  r e v i e w  d e c i s i o n s  o f  t h e  t r i a l  

c o u r t ;  t h e  p e t i t i o n e r  m u s t  c o n v i n c e  t h e  c o u r t  t h a t  t h e r e  i s  s o m e  

g o o d  r e a s o n  t o  t a k e  t h e  c a s e ,  a s i d e  f r o m  t h e  f a c t  t h a t  t h e  j u d g e  

m a y  h a v e  m a d e  a m i s t a k e .  T h e  c o u r t  c a n  d e n y  t h e  p e t i t i o n  b e c a u s e  

t h e  l e g a l  i s s u e  r a i s e d  is u n u s u a l ,  o r  b e c a u s e  t h e  i s s u e  i s  n o t  

l i k e l y  t o  r e c u r ,  o r  b e c a u s e  t h e  c o u r t  i s  t o o  b u s y ,  o r  f o r  a n y  o t h e r  

d i s c r e t i o n a r y  r e a s o n ,  w i t h o u t  e v e r  r e a c h i n g  t h e  m e r i t s  o f  t h e  t r i a l  

j u d g e ' s  d e c i s i o n .  T h a t  is, t h e  t r i a l  j u d g e  c o u l d  b e  c l e a r l y  w r o n g  

t o  h a v e  d i s m i s s e d  c h a r g e s  in a c r i m i n a l  c a s e ,  b u t  t h e  c o u r t  o f  

a p p e a l s  is n o t  r e q u i r e d  t o  d o  a n y t h i n g  t o  c o r r e c t  t h a t  w r o n g ,  e v e n

i f  i t  c o m p l e t e l y  a g r e e s  w i t h  t h e  s t a t e ' s  l e g a l  a r g u m e n t .

S e c o n d ,  a p e t i t i o n  f o r  r e v i e w  m u s t  b e  d r a f t e d  o n  v e r y

s h o r t  n o t i c e .  I n  t h e  n o r m a l  a p p e a l  p r o c e s s ,  a p e r s o n  h a s  3 0 d a y s

f r o m  t h e  d a t e  o f  t h e  t r i a l  j u d g e ' s  d e c i s i o n  t o  f i l e  a s i m p l e  

p l e a d i n g  s t a t i n g  t h e  p e r s o n  i n t e n d s  t o  a p p e a l .  T h e  r e c o r d  o n  

a p p e a l  is t h e n  p r e p a r e d .  A f t e r  t h e  r e c o r d  i s  c o m p l e t e d ,  t h e  p e r s o n  

h a s  a n  a d d i t i o n a l  30 d a y s  t o  f i l e  a b r i e f .  T h i s  m e a n s  t h a t ,  as a



p r a c t i c a l  m a t t e r ,  t h e  p e r s o n  h a s  s e v e r a l  m o n t h s  t o  r e s e a r c h  a n d  

d r a f t  a b r i e f  b e f o r e  i t  m u s t  b e  f i l e d  w i t h  t h e  c o u r t .

T h e  p e t i t i o n  f o r  r e v i e w  p r o c e s s  i s  q u i t e  d i f f e r e n t .  T h e  

s t a t e  h a s  o n l y  10 d a y s  f r o m  t h e  t r i a l  j u d g e ' s  o r d e r  t o  d r a f t  a 

p e t i t i o n  t h a t  i n c l u d e s  a s u f f i c i e n t l y  c o n v i n c i n g  a r g u m e n t  o n  t h e  

m e r i t s  o f  t h e  c a s e  t o  c o n v i n c e  t h e  c o u r t  o f  a p p e a l s  t h a t  t h e y  

s h o u l d  t a k e  t h e  c a s e  a n d  r e v e r s e  t h e  t r i a l  j u d g e ' s  d e c i s i o n .  T h i s  

1 0 - d a y  p e r i o d  w a s  d e s i g n e d  w i t h  i n t e r l o c u t o r y  —  m i d - t r i a l  —  

a p p e a l s  i n  m i n d .  H o w e v e r ,  w i t h  m i d - t r i a l  a p p e a l s  t h e  p a r t i e s  a n d  

t h e  j u d i c i a l  s y s t e m  c a n n o t  a f f o r d  t h e  l u x u r y  o f  l e i s u r e l y  b r i e f i n g  

b e c a u s e  e v e r y o n e  n e e d s  t o  k n o w  q u i c k l y  w h e t h e r  t h e  c o u r t  o f  a p p e a l s  

is g o i n g  t o  i n t e r r u p t  t h e  t r i a l  t o  d e c i d e  t h e  l e g a l  i s s u e  i n v o l v e d .  

T h i s  f r a n t i c  p a c e  d o e s  n o t  m a k e  a l o t  o f  s e n s e  w h e n  t h e  s t a t e  

a p p e a l s  a f i n a l  o r d e r  i n  a c a s e ;  b y  d e f i n i t i o n ,  a f i n a l  o r d e r  

a d v e r s e  t o  t h e  s t a t e  e n d s  t h e  c a s e .  T h e r e  i s  n o  r e a s o n  t o  r u s h  t h e  

b r i e f i n g  s c h e d u l e  a f t e r  a f i n a l  o r d e r  h a s  b e e n  e n t e r e d .
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T h e  H o n o r a b l e  R i c k  H a l f o r d  
S e n a t e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  S e n a t e  
S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 0 1

Re: C S H B  3 0 3 (FIN), S t a t e ' s
R i g h t  t o  A p p e a l  in C r i m i n a l  C a s e s

D e a r  S e n a t o r  H a l f o r d :

I a m  w r i t i n g  t o  a s k  y o u  t o  c o n s i d e r  s c h e d u l i n g  C S H B  3 0 3 (FIN), 

a n  A c t  r e l a t i n g  t o  t h e  S t a t e ' s  r i g h t  t o  a p p e a l  in c r i m i n a l  
c a s e s ,  f o r  a h e a r i n g  in t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e .  C S H B  
3 0 3 (FIN) i s  a g o o d  b i l l ,  a n d  o n e  w h i c h  h a s  b e e n  s o u g h t  b y  
p r o s e c u t o r s  a n d  l a w  e n f o r c e m e n t  a g e n c i e s  f o r  s e v e r a l  y e a r s .

T h e  b i l l  w o u l d  g i v e  s t a t e  p r o s e c u t o r s  t h e  s a m e  r i g h t  t o  a p p e a l  
f r o m  a d v e r s e  r u l i n g s  i n  c r i m i n a l  c a s e s  t h a t  f e d e r a l  p r o s e c u t o r s  
n o w  h a v e .  A p p e a l s  w o u l d  b e  a l l o w e d  u n l e s s  p r o h i b i t e d  b y  t h e  
" d o u b l e  j e o p a r d y "  c l a u s e s  o f  t h e  U n i t e d  S t a t e s  o r  A l a s k a  

C o n s t i t u t i o n s .

L i k e  a l l  h u m a n  i n s t i t u t i o n s ,  o u r  c r i m i n a l  j u s t i c e  s y s t e m  is n o t  

p e r f e c t .  J u d g e s  s o m e t i m e s  m a k e  m i s t a k e s .  If a m i s t a k e  is m a d e  

i n  f a v o r  o f  t h e  S t a t e ,  t h e  d e f e n d a n t  c a n  a p p e a l .  A  c o n v i c t i o n  
t h a t  w a s  w r o n g f u l l y  o b t a i n e d  w i l l  b e  r e v e r s e d  o n  a p p e a l .  B u t  
i f  a j u d g e  m a k e s  a m i s t a k e  in f a v o r  o f  a d e f e n d a n t ,  u n d e r  
p r e s e n t  law, t h e  S t a t e  h a s  n o  r i g h t  t o  a p p e a l  t h e s e  e r r o n e o u s  

d e c i s i o n s .

U n d e r  c u r r e n t  s t a t e  law., if a t r i a l  j u d g e  d i s m i s s e s  a c a s e  
e r r o n e o u s l y ,  t h e  s t a t e  m u s t  f i l e  a " p e t i t i o n  f o r  r e v i e w " ,  n o t  
a n  " a p p e a l " ,  w i t h  t h e  C o u r t  o f  A p p e a l s .  T h e  r i g h t  t o  " a p p e a l "  
m e a n s  t h a t  t h e  c o u r t  m u s t  h e a r  a c a s e  a n d  r u l e  o n  i t s  m e r i t s .  

B u t  it is e n t i r e l y  w i t h i n  t h e  c o u r t ' s  d i s c r e t i o n  w h e t h e r  t o  
a c c e p t  a " p e t i t i o n  f o r  r e v i e w " .  T h e  c o u r t  c a n  d e n y  t h e  
p e t i t i o n  b e c a u s e  t h e  l e g a l  i s s u e  r a i s e d  is u n u s u a l ,  b e c a u s e  t h e  
i s s u e  is n o t  l i k e l y  t o  r e c u r ,  b e c a u s e  t h e  c o u r t  f e e l s  it is t o o  

b u s y ,  o r  f o r  a n y  o t h e r  d i s c r e t i o n a r y  r e a s o n ,  w i t h o u t  e v e r  
r e a c h i n g  t h e  m e r i t s  o f  t h e  t r i a l  j u d g e ' s  d e c i s i o n .

OFFICE OF THE COMMISSIONER

D E P A R T M E N T  O F  P U B L IC  S A F E T Y



The H o n o ra b le  R ic k  H a l f o r d - 2 - A p r i l  2 8 , 1992

C o n s t i t u t i o n a l  p r o h i b i t i o n s  a g a i n s t  d o u b l e  j e o p a r d y  d o  n o t  
r e q u i r e  t h a t  e r r o n e o u s  d e c i s i o n s  s t a n d  u n c o r r e c t e d .  C S H B  
3 0 3 (FIN) a m e n d s  S t a t e  s t a t u t e s  t o  a l l o w  t h e  S t a t e ,  a s  w e l l  a s  
t h e  d e f e n s e ,  t o  a p p e a l  in c i r c u m s t a n c e s  w h e r e  a n  e r r o r  h a s  b e e n  

m a d e .

I k n o w  t h a t  t h e  J u d i c i a r y  C o m m i t t e e  is b u s y ,  a n d  t h e r e  a r e  
s e v e r a l  i m p o r t a n t  b i l l s  d e m a n d i n g  a t t e n t i o n .  C S H B  3 0 3 (FIN) is 
a r e l a t i v e l y  s i m p l e  b i l l ,  h o w e v e r ;  I d o  n o t  b e l i e v e  t h a t  i t  
w o u l d  t a k e  a l o t  o f  t h e  c o m m i t t e e ' s  t i m e  t o  r e v i e w  it a n d ,  w e  
h o p e ,  p a s s  it out. I u r g e  y o u  n o t  t o  a l l o w  t h i s  i m p o r t a n t  b i l l  
t o  g e t  l o s t  in t h e  p r e s s  o f  b u s i n e s s  a t  t h e  s e s s i o n ' s  e n d .  I 

w o u l d  b e  g l a d  t o  d i s c u s s  t h e  n e e d  f o r  t h i s  b i l l  w i t h  y o u  
p e r s o n a l l y ,  if y o u  w o u l d  like.

T h a n k  y o u  f o r  y o u r  c o u r t e s y  in c o n s i d e r i n g  t h i s  r e q u e s t .

R i c h a r d  L. B u r t o n  
C o m m i s s i o n e r

cc: P a u l  F u h s
G o v e r n o r ' s  L e g i s l a t i v e  L i a i s o n
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□  CRIMINAL DIVISION CENTRAL OFFICE 
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OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4TH AVENUE, SUITE 318 
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PHONE: (907) 279-7424

WALTER J. HICKEL, GOVERNOR

M a r c h  5, 19 9 2

R e p r e s e n t a t i v e  D a v e  D o n l e y  

3 1 1 1  C  S t . ,  S u i t e  450 
A n c h o r a g e ,  A K  9 9 5 0 3

R e f :  H o u s e  B i l l  No. 303

D e a r  R e p r e s e n t a t i v e  D o n l e y :

T h i s  l e t t e r  is in r e s p o n s e  t o  y o u r  r e q u e s t  f o r  i n f o r m a­

t i o n  r e g a r d i n g  h o w  H o u s e  B i l l  No. 303, w h i c h  b r o a d e n s  t h e  s t a t e ' s  

r i g h t  t o  a p p e a l ,  w o u l d  a f f e c t  t h e  C r i m i n a l  D i v i s i o n  o f  t h e  

D e p a r t m e n t  o f  L a w .  T h e  b i l l  w o u l d  e l i m i n a t e  t h e  n e e d  t o  f i l e  

p e t i t i o n s  f o r  d i s c r e t i o n a r y  r e v i e w  o f  a d v e r s e  d i s p o s i t i v e  r u l i n g s  

b y  t r i a l  c o u r t s ,  t h e r e b y  r e d u c i n g  t h e  w o r k l o a d  o f  t h e  a p p e l l a t e  

o f f i c e .

T h e  O f f i c e  o f  S p e c i a l  P r o s e c u t i o n s  a n d  A p p e a l s  r e p r e s e n t s  

t h e  S t a t e  o f  A l a s k a  in all f e l o n y  m e r i t  a p p e a l s ,  in a l l  c r i m i n a l  

c a s e s  i n  t h e  A l a s k a  s u p r e m e  c o u r t ,  a n d  i n  a l l  f e d e r a l  a c t i o n s  

c h a l l e n g i n g  s t a t e  c o n v i c t i o n s .  U n d e r  e x i s t i n g  law, t h e  s t a t e ' s  

r i g h t  t o  a p p e a l  i n  m o s t  c a s e s  is l i m i t e d  b y  t h e  c o u r t  of a p p e a l s '  

d i s c r e t i o n .  O S P A  m u s t  f i l e  p e t i t i o n s  f o r  r e v i e w ,  s e e k i n g  d i s c r e ­

t i o n a r y  a p p e l l a t e  r e v i e w  o f  a d v e r s e  d i s p o s i t i v e  r u l i n g s  b y  t h e  

t r i a l  c o u r t .  F o r  e x a m p l e ,  t h e  s t a t e  c a n n o t  c u r r e n t l y  a p p e a l  a 

t r i a l  c o u r t ' s  d i s m i s s a l  o f  c h a r g e s  b a s e d  u p o n  a n  a l l e g e d  v i o l a t i o n  

o f  t h e  d e f e n d a n t ' s  r i g h t  t o  a s p e e d y  t r i a l ;  i t  m u s t  f i l e  a p e t i t i o n  

f o r  r e v i e w .  T h o u g h  i n  p r a c t i c e  t h e  c o u r t  o f  a p p e a l s  n e a r l y  a l w a y s  

d e c i d e s  t o  g r a n t  t h e  s t a t e ' s  p e t i t i o n s  in t h e s e  c a s e s ,  O S P A  m u s t  

n e v e r t h e l e s s  d e v o t e  a s i g n i f i c a n t  a m o u n t  o f  t i m e  t o  d r a f t  t h e  

p e t i t i o n .

U n d e r  e x i s t i n g  law, t h e  s t a t e  h a s  t h i r t y  d a y s  f r o m  t h e  

c e r t i f i c a t i o n  o f  t h e  r e c o r d  o r  t h e  f i l i n g  o f  t h e  a p p e l l a n t ' s  b r i e f  

t o  f i l e  i t s  b r i e f ,  b u t  o n l y  t e n  d a y s  f r o m  t h e  a d v e r s e  r u l i n g  t o  

f i l e  a p e t i t i o n  f o r  r e v i e w .  T h i s  t e n - d a y  t i m e  f r a m e  f o r  f i l i n g  a

03C31LH
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p e t i t i o n  f o r  r e v i e w  p u t s  a s t r a i n  o n  O S P A .  B e c a u s e  t h e  a p p e l l a t e  

a t t o r n e y  is n e w  to t h e  c a s e ,  h e  m u s t  rev.” e w  t h e  t r i a l  c o u r t  

p l e a d i n g s  a n d  l i s t e n  t o  c a s s e t t e  t a p e s  o f  a n y  r e l e v a n t  h e a r i n g .  

T h e  a t t o r n e y  m u s t  t h e n  r e s e a r c h  t h e  l a w  b e c a u s e  t h e  p e t i t i o n  m u s t  

c o n t a i n  a " [ d ] i s c u s s i o n  o f  t h e  r e a s o n s  w h y  t h e  d e c i s i o n  b e l o w  is 

a l l e g e d  t o  b e  e r r o n e o u s .” T h i s  i s  o f t e n  a s  t i m e  c o n s u m i n g  as 

f i l i n g  a b r i e f  o n  d i r e c t  a p p e a l ,  a n d  u s u a l l y  t a k e s  s e v e r a l  d a y s .  

I f  t h e  p e t i t i o n  is g r a n t e d ,  t h e  c a s e  p r o c e e d s  a s  i f  a n  a p p e a l  h a d  

b e e n  f i l e d :  t h e  p a r t i e s  d e s i g n a t e  a r e c o r d ,  t h e  c l e r k  p r e p a r e s  t h e  

r e c o r d ,  a n d  t h e  p a r t i e s  f i l e  b r i e f s .

U n d e r  H o u s e  B i l l  No. 303, t h e  s t a t e  w o u l d  b e  p e r m i t t e d  t o  

a p p e a l  a d v e r s e  d e c i s i o n s  a s  a m a t t e r  o f  r i g h t .  A  s t a t e  a t t o r n e y  

c o u l d  i n i t i a t e  a n  a p p e a l  b y  f i l i n g  a n o t i c e  of a p p e a l ,  a s t a t e m e n t  

o f  p o i n t s  o n  a p p e a l ,  a n d  a d e s i g n a t i o n  o f  r e c o r d .  P r e p a r a t i o n  o f  

t h e s e  d o c u m e n t s  o r d i n a r i l y  w o u l d  o c c u p y  a t  m o s t  a f e w  h o u r s .  O n c e  

t h e  r e c o r d  is c e r t i f i e d ,  t h e  s t a t e  w o u l d  h a v e  t h i r t y  d a y s  t o  f i l e  

a b r i e f .

A t  t h e  c u r r e n t  t i m e ,  O S P A  h a s  s e v e n  a p p e l l a t e  a t t o r n e y s ,  

t w o  t r i a l  a t t o r n e y s  a n d  a s u p e r v i s i n g  a t t o r n e y .  T h i r t y - e i g h t  

b r i e f s  a n d  o t h e r  r e s p o n s i v e  p l e a d i n g s  a r e  d u e  w i t h i n  t h e  n e x t  

t h i r t y  d a y s .  T w o  o f  t h e  c a s e s  in t h e  o f f i c e  i n v o l v e  e x t r e m e l y  lon> 

t r i a l s ,  r e q u i r i n g  t h e  a s s i g n e d  a t t o r n e y s  t o  r e a d  4 0 0 0  a n d  5 8 c o  

p a g e s  o f  t r a n s c r i p t s .  I t  w o u l d  b e  d i f f i c u l t  t o d a y  f o r  a n  a p p e l l a t e  

a t t o r n e y  t o  d r o p  e v e r y t h i n g  a n d  d e v o t e  t h e  n e c e s s a r y  t i m e  t o  f i l i n g  

a p e t i t i o n  f o r  r e v i e w .  A n  a p p e l l a t e  a t t o r n e y  c a n  m o r e  e a s i l y  

j u g g l e  a n  a p p e a l  i n t o  h i s  c a s e l o a d  t h a n  h e  c a n  a p e t i t i o n  f o r  

r e v i e w .

I s t r o n g l y  u r g e  y o u  t o  s u p p o r t  t h e  p a s s a g e  o f  t h e  b i l l  

f o r  i t  w i l l  g r e a t l y  a s s i s t  O S P A  in p r o v i d i n g  e f f e c t i v e  r e p r e s e n t a­

t i o n  in a l l  a p p e l l a t e  p r o c e e d i n g s .

Y o u r s  t r u l y ,

C H A R L E S  E. C O L E
A T T O R N E Y  G E N E R A L

By:
p ^ n t h i a  M. H o r a  
A s s i s t a n t  A t t o r n e y  G e n e r a l
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$5 CRIMES AND CRIMINAL PROCEDURE

The provision* of this section shill be liberally construed to effectuate its pur*
.> • ■ .* • | poses.

• (As sennded Jan. 2. 1971, Pnb.L. 91-644, Title III, i  14(a), 84 SUt. 1890.)

Note 1

1 * 1971 A*ta4innjL First par. Pub.L. 91—6+*, 
; I 14(e)(1). pnactcd prenntion for appeal W » 
• court of appeals from dacnioe. judgment, or order 

of district court (JiimluJng an indictment or inf or* 
mu ion as to any one or more counu, ucept that 

' tvo appeal shall lie where double jeopardy prohib- 
■ tu (briber proaeeution.

Second par. Pub.L 91;-6-M. § J4(i) (1), enacted 
provision for appeal to •  court of appeals from 

, dtcuion or order Of district court suppressing or 
excludinj evidence Of reejuirinf the return of 
sriicd property In a criminal proceeding, not 
made after the defendant has txxn put in Jeopardy 

; and before (he verdict or finding on an indictment 
or mfofmauon, if iha United Stares attorney cm* 
Rea to the district court that the appal b not 
taken for purpose of delay and that the evidence b 
a aubsxantial proof of a fact materia) in the pro­
ceeding.

Such fint and wcorxd pan. superseded former 
ftrs eight pan. Pan. one through foor had 
provided for appeal from district covra to Su­
preme Coun from dodaion or judgment tertmg 
aside, or dismissing any indictment or informa­
tion, or any count thereof and from drcidoo 
»»Tating judgment of conviction for insufficiency 
ef indiament or infomutioo. where juch decmoo 
or judgment v u  bated upon invalidity or con- 
ttntavx of the ttatute upon which the iodicimcst 
or information wu founded and for an appeal 
from decision or judgment sustaining a motion in 
Wr, where defendant had not been put in jeopar­
dy. Pm. five through eight provided for appeal 
from dinner courts to a court of appeals where 
&*re were no provisions for direct appeal to 
Sepctme Court from decision or judgment aeoiag 
bite, or diamming any indictment or inform*- 
ho*, or any count thereof aod from dccaicw 
antjtiag t  judgment of conviction, aod from an 
order, granting a mo boo for return of scirrrl 
property ot * motion to suppress evidence, made 
before trial of a person charged with vfotanoo of a 
federal law, if the United States attorney ccni/Ud 
I* the judge who granted the motion that the 
appeal w*j not taken for purpose of delay *»d 
tb«s the evidence waa a subyaniul proof of the 
shargr pending against the det'codarit.
•' Third par. Pub.L. 9I-644, ] 14(a) (2), muhoriz- 
■3 within third par., formerly ninth, an appeal 
within thirty day* after order lias been rendered.
"  Fourth par. Pub.L. 91-6U. i  I4<i), In revising 
the pruvxiorwL h a d  the effect of dcsicutiog for- 

»w tenth par. a* fourth par.
Firth par. Pub.L. 91-644, f l*fa)(J). lubstirux* 

d m  fifth par. provtsion for liberal oocuiuctuxi 
wf- tin section for prior eleventh par. provision 
ttapeding remand of case by Supreme Court to 
«0«n of ippeals that should ha^t been taken to 
w>ch ecu a and treatment of the court’i jurodse- 
Row to hear and determine the ease m if the 
appeal wttc so taken in the fint instance and for 
Iriot twelfth par. rrcvnton respecting cerhficaooo 
cf cate |o Supreme Coun that should hart boos 
Tt+ca directly to such Coun end (mtmoat of the 
Cbwn’s jurisdiction to hear and determine the t «  
'he if the were taken directly us tuch Court.

Savings Frwririeua. Section 14(b) of Pub.L 
91-6*4 pmvided that: "The amendments made by 
this section [to this section) shall not apply with 
respoct to any criminal case begun in any district 
court before the effective date of this section (Jan. 
2, 1971].“

L*gli)ati»« HUtory. For legislative hutory and 
purpose of Pub-L 91-644, vet 1970 UJ. Code 
Cong, and Adm. News, pi 3J04.
Federal Practice and Procedure

Appellate review
Arrest of judgment, u t  Wright: Criminal 2d 

J 574.
Criminal contempt proceedings, sew Wright: 

Criminal 2d { 715.
Decision setting aside or dismbring indict* 

mcnt or lnfornjaciofl. see Wright; Criminal 
2d $ 191.

Dismissal for unnecessary delay, set Wright: 
Criminal 2d } 114.

Motion for judgment of acquittal, sec Wright; 
Criminal 2d ( 4*4.

Search and seizure, ux  Wright: Criminal 2d 
I 678.

Government's right to appeal, see Wright: 
Criminal 2d |  174.

Mandatory release‘of defendant oo his own 
recognizance upon diimiiud of indictment, m a t  
of judgment and appeal by government, see 
Wright: Criminal 2d { 767.

Review of federal courts, «  Wright, Miller k 
Cooper: JurisdicUcn $ 4034 et scq.

Writ applications, s« Wright, Miller. Coopa  k  
Grosman: Jurisdiction 3932, 3914.

Notes of Dwriaiocs 
DecUiow or juilemesU 

Acquittal 34a 
Double jeopardy (9 
Exrlualow of rrtdeaoe 3lb 
Exclusion of witMCM 31a 
Inatrwertoaj 55 
Maadasaia 13a 
Mflriwi to correct irotnew 54a 

. New trial, order gran ring 47* 
Order reducing h i u m  54 
Parole forma 53 
Oe**hl*K of suhpoena 50 
Slates and territories, ippeaii fay 9 
Suppression of ctldroet 

Generally 3!
Tin* of ruling 51a 

Writ of error 52

1. , Const! rationality
Where there was ‘a general finding of guilt 

rendered by court in a batch trui, and thereafter 
district coun granted defendant's motioo to sup­
press. double yoopardy did r*a bar in appeal by 
the government. U.S. v. Rose. 1976, 97 S.CX 26, 
429 U^. 5. 50 L.Ed.24 J.

■Where district court. foU>t*rsng * uoopiry trial, 
found defendant guilty cf charge of pooaming 
manjusAa with talent to dinnbute and tbamricr
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IS § 3692
N o t e  4

In| out of violation ot injunction iuuad punuaai 
to u&xm 160 of TilU 29 In * cxu involving u> 
unfaix bJioc practice. In ft Union NaitonaJ dt 
Trabajaddu*. C.A. Putno Rico 1974. 502 F.ld 
M3. \

J.  R l i U ' l o  J u ry  t r ia l
Diiuia court,\(.iich iut«J that it would not 

impoK a icnicTKc in'enocu of «* month*. proper­
ly denied the jury tHal motion of defendant*, 
Profc»*auJ Air TrtfTlcNroniroller* Organization 
officm *ho wzrt charged\rith criminal contempt 
for tailing to honor ttmporalv mtralmni order*. 
UJi. v. Mininez, CA.La.19N. 6«6 F JJ J)4.

Thij Kction giving »n w w tnl a right to > 
*p«dy *»d public trill by an impartml jury in *11
c u m  of contempt tricing under lawk, of United
5uta governing iuuance of injunction a* restrain­
ing ordtri in *ny cue involving or growing out of 
* Ubor dbjwtc do not apply to contempt pr 
mg* io enforce injunction* ittutd under ydtion 
141 ei yeq. of Title 29. Pabit Brewing Co.' 
Brewery Worker* Local Union No. 77,
CIO, CA.ill.1977, 335 F.2d 146.

Failure to it lout accord defendant* turtitory 
right to “demand" trial by jury in criminal con­
tempt proceeding violated due procma Rich­
mond BUck Polica Officers Ass’n v.Qtty of Rich- 
mood. Va, CA.YjU977. 54» F.2d/23.

Writ of m a n d a m u a  requiring j y r y  trial in crimi­

nal contempt proceeding ituyuuecl by Nttional 

Libor Relations B o a r d  w t V  recalled. following 

Ufihed Sutei S u p r e m e  C y C r x  decUion tbat jury 

trial* Wtxt 601 required ift luch cases, since with­

drawal of otandire w a d l d  not substantially preju­

dice right* of the uyfon defendant* an d  although 

defendant* hid i m * i  considerable time an d  effort 

preparing for Owif challenge to jury jeJectioo 

procedure there w i *  n o  v o t e d  interest in bringing 

m e n  chaJlergt in instant c u e  a n d  such work, 

which tai been d o n e  by public interest Legal 

group, /jveeimibly w o u l d  be available in Other 

La rv U n i o n  Nacional d « T r a b a j a d o m .  

C A . 1 ,  1975, 3 27 F.2d 602,

CRIMES AND CRIM INAL PROCEDURE
Buttncu agent foe unvou local diri'no* have 

connltutirmal or statutory right w^ury trial on 
charge of contempt for tioLalion or a “Boy* Mar­
ket* ** temporary restraining order which tnjoinad 
the local and it* olfiocn, agriU ,̂ members, and *JJ 
persona in active coocxrt yfd partxrpatioa with 
them from la any m*nn«/ engaging ta a unke, 
work stoppage or picketing again*! employer. 
U J. v. Partin. CA.Lyl975. 52* F-2d 992. cerrio- 
nan denied 96 S.C ^ 1*93, *25 U.S. 904, *7 
LEd.lld 733.

Under (hit tendon providing that an accused it 
entitled to a jdry trill in all we* of contempt 
arising uody'Taw* of t he United State* governing 
bsuartoc or injunction* in any cue involving or 
growtnyout of a Ubor dispute, union and mflittn 
au>i n t  contempt arising out of their allrged 
vtoboon of court ordtr enjoining union from 
HriVing without complying with nonce and waif 
6f rcquiicmcnt* of Jectioo IbO of Thle 29, were 

’'entitled to jury trial. In re Union Nacional ic 
TrabujaJore*. C.A. Puerto Rico 1974, 502 FJd 
113.

Section 160 of Tkl* 29 stating that in training 
■ enforcing injunctive relief requested by Nation- 

ilV tbor Relation* Board in ec-nneenoo with tJ- 
legedynfiir Ubor practice the jurisdiction of coun 
rirtinipe equity shall not be limited by Nomv-La* 
Ouardia siet, section 101 et teq. of Title 29, does 
not msulahi snmmsl contempt proczrdinp fol­
lowing i»ui^cc of Board-requested injunction 
from requirement of jury trial under this section 
giving an acciued right to jury in all cue* of 
contempt arising urhkr law* of United Suses gov­
erning i u u v r p c  of injUncucini in a cue involving a 
labor dispute. Id.

Air traffic conirollert SSrarjed with axiiempt 
1« violating preliminary mjunhrioQ requiring them 
to refrain from concerted cfToir'diracted to varik 
slow down or uoppege and to nooKtbdr lupervv 
tor of their medical aod physical cdadJtJoo with 
supporting ntcdicaJ data were not ouitibd to jury 
trial. U.S. v. Robinson, CA. Alaska 1971, 449 
FJd 925.

CHAPTER 235— APPEAL
6  3 7 2 1 .  A p p e a l  b y  U n i t e d  S t A t e *

-

In a criminal case in appeal by the United States shall lie to a court of appeals 
from a decision, judgment, or order of a district court dismissing an indictment or 
information u  to any one or more counts, except that no appeal shall lie where the 
double jeopardy clause of tha United Stat*r Constitution prohibits fui^erj'prosecu-’ 
tion........................................  .m — ..

An appeal by the United States shall lie to a court of appeals from a decision or 
order of a district courts suppressing or excluding evidence or requiring the return 
of seized property in a criminal proceeding, not made after the defendant has been 
put in jeopardy and before the verdict or finding on an indictment or information, if 
the United States attorney certifies to the district court that the appeal is not taken 
for purpose of delay and that the evidence is a substantial proof of a fact material in 
the proceeding.

The appeal in all such cases shall be taken within thirty (lays after the decision, 
judgment or order has been rendered and shall be diligently prosecuted.

Pealing the proaccution and determination of the anjveal in the foregoing instanc­
es, the defendant shall be released in accordance with chapter 207 of this title.




