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STATE OF ALASKA | ( " Bil VErsion: cssshe 1sfimip
1992 LEGISLATIVE SESSION (H) Publish Date: 3-A-Q?
Revision Date: Department Affected: Public Safety
Title: ~ An Art providing lhaLcommunications ~ BRU: ..Domestic..ViQlen.gc & Saxual. Assault.
nre nrivilened Component:  Domestic; Violence.,ft.Seaurl Assault.
Sponsor: Rrnwn. ot al
Requestor: House Judiciary Committee COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPME."T

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0" 0- 0- -0- 0- 0-
CAPITAL 0- 0- 0- -0- 0- -0-
REVENUE 0- 0- 0- | 0- 0" 0-

FUND SOURCE: !

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER
FUND SOURCE:
TOTAL -0- -Q* -0% -0- -0- -0-
POSITIONS:
FULL-TIME 0 0. 0 0
PART-TIME 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate of current year impact:_None
ANALYSIS: (Attach a separate page if necessary.) Changes i |
have no fiscal impact. Tnis
No fiscal impact is anticipated. fig-owdij-natkc icyagpprapriate.
AHiLi/jLfIjt’ — .
date AComte Aide (initial)
Prepared RvrW Marcia lLvnn McKenzie Phone: 465-4356
ADivision: Council nn Domestic Violence & Sexual Assault Date: . 1-15-9?
Approved by Commissioner: V. * chard <+ Burton Voo-rs& Vo
\
Agency: Denarfmpnf of Puhlic Safety | Date: 1-15-92
Gictribution (by preparer): l.eg F & Impacted Agencyliei).
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STATE OF ALASKA ¢
1992 LEGISLATIVE SESSION

Revision D ate:
Title: .communications between victim and...

counselor are privileged..."

No. 3
FISCAL NOTE ) .
f Bill Version:CSSS HB 156 (J'

j(H) Publish Date:  3-4-92

Department Affected:  Deparixnnnt of Law
BRU: Prosecution
Component: Ajj

Sponsor: Representative Brown
Requestor: House Judiciary Committee

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING _-0- i -0-

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact:
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.

Prepared by[' Richard |, Peaues, DireStor )

Division: Administrative Servidc' H 2

Approved by Commissioner: Ch:;fes E Cole. Attorney
Agency: Department of Law

COMPONENT SERIAL I L
85 through 91
FY 95 FY 96 FY 97 FY 98
0 0 -0- 0

tiscaL note is, appropriate.

date /Cumce Aide dmnai';

Phone: 465-3672
Date: February 21. 1992

General
Date: February 21. 1992

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & "mpacted Agency(ies).
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. SSHB 1.56

This bill amends AS 1866 to add a section which provides
that communications between a domestic violence or sexual assault
victim and a domestic violence or sexual assault counselor are
privileged. In addition to making these communications privileged,
the bill prohibits the disclosure of the location of certain types
of facilities used by the victims of these crimes, and prohibits
the disclosure of the 1identities of domestic violence or sexual
abuse counselors. The bill also provides several exceptions to
these privileged communications, primarily dealing with information
regarding child abuse or neglect, and when failure to disclose a
privileged communication 1is likely to result in a clear, 1imminent
risk of serious physical injury or death of the victim or another
person. Similarly, these <communications would no longer be
privileged if they caused the failure of a person to testify as a
witness and resulted 1in an inference unfavorable to the state®s
cause or the cause of a domestic violence or sexual assault victim.
We do not believe that the bill will have a fiscal impact on the

Department of Law.
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/ FISCAL NOTE

STATE OF ALASKA BILL NO. SCSCSSSHB 156 (HESS)
1992 LEGISLATIVE SESSION
Revision Date: Department Affected:  Administration
utle: Coniidentiaiitv/Domestic Violence Counselors ERU: Office oi Public Advocacy

Component: Office of Public Advocacy

Soonsor Brown

COMPONENT SERIAL NO. | j |V
Expenditures/Revenuea: (Thousands ol Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 () 0
CAPITAL 0 0 0 0 0 0
REVENUE
FUND SOURCE; 0 0 0 0 0 0
FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER
FUND SOURCE: 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0. *
POSITIONS:
FULL-TIME 0 0 0 0 -0
PART-TIME
TEMPORARY
Estimate or current year impact None
Prepared by: Brant McGee Phone: 274-1684
Division:  Office of Publiic .Advocacy Date: Aonl 6, 1952
Approved by Commissioner Nancy Bear Usera \ . / / .,
Agency: Administration rp\\T-" Date:

Drstriiution by prearer): Leg. AN, Legsslative Soorsor, Reopestor, OMB/DBR, Gov- Lgis. Ofc., S Inpacted Agenoyyes) .-

Rev 10/07/91 Page 1 of 1
| LB 720K L

ADVOCACY FISCAL



FISCAL NOTE
STATE OF ALASKA BILL NO. SCSCSSSHB Infi HTFSSI

1992 LEGISLATIVE SESSION

Revision Date: Department Affected:  Administration

life Confideniialitv/Porestic Violence Counselors 8RU: Public Defender
Component: Public Defender

Sponsor Brown

Requestor COMPONENT SERIAL NO.
Expenditures/Revenues:  (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 Q 0
CAPITAL 0 0 0 0 0 0
REVENUE
FUND SOURCE: 0 0 0 0 0 0
FUNDING: (T",ousands of Dollars)

GENERAL r-UND 0 0 0 0 0
FEDERAL"UNDS 0 0 0 0 0
OTHER
FUND SOURCE: 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0"
i *POSITIONS: -
FULL-TIME 0 0 -0 0 <0
PART-TIME 0 0 0 0 0
TEMPORARY 0 0 0 0 0
Estimate of current year impact None
ANALYSIS: (Attach a separate page ifnecessary.)
Prepared by: JohnSalemi Phone: 279-7541
Division: Publiic Defender \ Date: April 6.15S2
Approved by Commissioner: Nancy Sear Usera
Agency. Administration NN\ Date: I
\
Distrintion (by praarer):  Leg- An, Legisiative Sosor, Reguester, CM3/DBR, Gov. Legis. OIc., & Inpected Agencyles).
Rev 10/07/01 Page 1 of 1
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4/28/92 Rep. Ka> Brown
Sponsor Statement

SCS CS SS B 156 (ITES)

Providing for Privileged Communications in Cases
%omestrc Vrglence & Sexual Assault

Domestic, violence and sexyal tare ro |n roplems in Alaska.
Ccommunities roua out the ave IS ch)i sﬁet IS ancJ S homes

In an effort to provide ¢ unse vict cnmes Since
Y f
ﬁm a'secfby 4@{E)er of nig ts 0 ety provr%(}O by fun geg ters

As a result o( the fear and stlgn]a asssao&ated (yv éhmde%rlr%e?trc \noler(tjce and

?exuﬂa assault, mapy victims e eounse in
eir e otroqa trauma In order to fully recover from omestrchvro ence
ane’ sexua Itis or \nctlrﬂ]estee discuss thou ts an
|ngs meone 05 arnea %add ISsues, Domestic
viol egce sexu assault counselors provide thrs ass Fnce The relationship
that develops between a victim and"counselor Is fr d requires trust

Need for Legislation

Current Alaskan Iaw discourages some victims from coming ? tard b
wrnnq c%u m 10 gggau 'EC0r0s that dsclose all information,
given I trust, between a sexua t counselor and victim.

At the uest of the Alaska Netvvork on Domestic Violence and Sexual
ssaut > to make cﬁgng(es

NSor
aw and estaﬁrssﬁo ner uIe that commuhreat ons between a ?mestlc
viol enc% or sexual It vi trmrn on}es ¢ violence or sexual assault

ounse lf dre I’IVI| e aﬂ configential. T allows for excegtions
certain |ns CES, [Or EXampIE, Such &S

e pri "?ﬂ fion ru
Cases of child useor negectorr vrctrm S
SCSCSSSHB 156 (HES) is 0 encourage and protect the
ggajté ns |g Detween vrcgr% Vag counse Orrfva% rr\}\? 8{1; d%renestrce\goo nnce and
|n ormatron me amna er of uglic 1 rd SCSCS%%{IEI)B 561HES
rovi e confidential highly personal, private and

con ﬁ ntial communications.



Page 2

S% would provide that the corrcllnu ications between a
ce and/or sexual ass%ultan a gomestic . .
counselor are grlwl_ege and mag \r/]votth disclosed in

SCS CS SSHB 156 (Hj
trative proceeding without the

vlch 0 domelsuc Viole
violence/sexua t (]
a civil, criminal, eglsltatve or admini
appropriate consent of the victim.

SCSCS S HF 156 ([I-Ilr%%) would .fxtend to all victims of domestic v}olence and

sexual assault a te lal privilege encompassing the contents o
communication with a cpom&nc w% ence orpsae%aPassauCﬁ counselor and fc

render Immune from discovery or legal process. the records of
B%rpat#wcatmns maintained Q{/ 1¥1e 8onPest|c wotré%ce or sexué?e assaullt

S CS SSHB 156 (HES) would make amendments to AS 0925 (Civil
%\C/ﬂencéB C{ana S l&458 )C.rﬁn,nal Eh%k bx a(%ﬁ] NEW fangua éto progde

at confidential communications e--‘f a domestic Violence or sexu
assault victim and a counselor are privileged.

CS SSHB 156 (HES) also amends and, add sections t0 AS 535
Domest% \%olenc %to )estab %ﬂ]a enﬁral Proﬁr e|\tIYoP wc|)tT1S certgn o
| osure of confidential communications

xceptions, regarding, compulisory dis
between domestic wglence anc? ?(lexu assault victims ano| thelr counselors,

gggsptions t this general standard of privileged communications include
Involving:

! re\ngrts of t%hlld abuse or neglect o
evidence fnat the victim (s about dygcgom it a crime
a proceeding where the victim is. ; .

4) a communication relevant to an issue of byeach b% the victim or
victim coupselor of a auty arising out of the victim-counselor
relatlonshlP; _ _ , N

5 a go munication that is detelrmf(ned IP be ?dmgzsmle hearsay &s an
ex %e Utterance Hn r,(tihe Alaska Rules, of Evidence;

cnildren-in-neea-of-aid proceeding under AS 47.|l0; L
a communication made during the"victim-counselor relationship if
the services of the cour]selor Were sougnt, obtained, or used to enable
anélone to commit or plan a crime; or , »

8) a criminal proceeding concerning criminal charges against a victim of
domestic violence or'sexual assauft where the victimis charged with a

crime under AS 1141 against a minor.

rther, the legislation provides that the location of a safe house of the
%J ' a,gﬁmest% cg!ence counselor mag/ dnot%e d??é? seH n agp\ﬁl,

entity 0( .
criminal, legislative or aoministrative proceéding unless the court or hearing



Page 3

ofﬁl%er determines that the information is necessary and relevant t the facts

Discussion

Confr entra for victims workrng wgh domestic viol nce and sexu
u Coun d%le Serves poth eneedso vrtrmsan en

0 socre fohe p r Lice the damage done by domestic vio ence and sexu

assaut fimes.

— Asa [esult of the fear and stigma assogiated w C}h dgm fic vroIence and
Sexua ?ssaolt manz vicims fail to seek ne e
counseling for the émotional injuries resu trng rom cnme

— Without adeguate psychological support, man victims fail to
report the cn%ne arPcf |%te W?H? |?he chrXaP}cug}?gg system,

— Domestrc violence and ?exual assault counselors are s orfrcall%etrarned

to e vrotrms recover om an assault Sk llls, and tec Ues employe

esrgne toen agehe e victim to gl I of the

e%rotro na aﬁerma reby normalrz

victim.

— f |l recovery from an res that victims (tif]souss thou ht? and

eell zﬁt avrctdn souas Wit out (ﬁu

con ent all this, con tra Outlh ac%%r tof% ult
victims w esire sennoes ther or not they are able to a ré the
SErVices of private psychratrrsts and psychologists.

— These victims hesitate t tum. to friends and famil of the social
stigma attar(T:rred to domestic violence anda exual azsaufause

Questions and Answers

o an assault

* Why is legislation needed?

of the stigma and fear involved in sexual d dom
violence, vrftrms ?rmé)t ! resnot talk to anyone |f%ﬁse?/utﬁ1aq< t?rat e|r

confidentiality will n
In one oeser Penns anla when a CHSIS progr to tum
over counse |n ar rra e num og aP]cal tcenters

hotline how ud even jdenti em eres phone over
one tnir | . That resulted In the vanra P?Ogrs ture assrn% rrvrPe

statute in its next session. We shoul 't wait Tor that to happe



ska's small communities this protection is essential. By offerin
A}l entla sennces%ese I ams]O E a%fse reage%e

of victims who eIr CassS W provi e agreat be
society in te o conV|ct|ng known 0 en ers,

®* Aren't these records already protected?

St e o Boer %” ?ﬁ?{é’% " RGiTer o Hes i e

same force that a statutory chan | provide.

* What if the victim wants to release this information? Does this mean a
person can't do it?

In Alaska nV|Ie e belongs to the client. So, if the victi tS t0 release
}ﬁew reco % one, they can d? %hat The. point 01I {%‘ s“%”\ Il'I1s to ensure
at victims can Ve some’ control over this issue.



Domestlc violence a u sex tare ro |n propl ms in Alaska.

commuypities throu out ve I|s leq rs and sa homes

|nane It to provide ¢ uns nge (tiy &owcu dsg cnmes aince
enu ro n|g ts of sarety provided by funded shefters

|ncre by 44 percent

As a result o( the fear and Stl lated h domestic violence and
t m V|ct|ms f 0?% EW me c care and counseling

l%ﬁl assau

elr emot|ona rauma rom domesﬂc
V|oence and sex al assault crimes, It | (? gms od|scuss
thoughts an ee S With som ne 0 IS trane these ISsues.
Domestic vio tﬁnce exual %ssau counselors V|de |?tan(fe Q
relationshi rBsL at develops between aV|ct|m counse or IS traglle
requires t

Need for Legislation

rrent Alaskan Iaw d|scour some VIC'[I s from coming forward b
owm aﬂfﬁ 0en a tﬁat d|sclosegaﬁ n orm tion,

v%n |n tra(st etvv e ounseor d victim. At th %r uest

e Al etvvor on mest|c V|o ence exua Assa N ave

mtrodu CS SHB 5 u iciary tom e esto staIe aws and
neral ruIe tcomm mca ons between a dom tlc V|olence or

sexu aﬁa tVICtI %m%s Y|o ence or Sexual assau coun
privile dco dent| T anws for exceptions to gsnv %e
comm n|cat|on rule In certain mstances for example, such as cases of chi
abuse or neglect or If the victim is deceased

CS SSHB 15 Jud|C| ncourage and protect the {
relationshi VIC'[I an§ coﬁ selor, V|g§w of omest|c VIO nce and
sexu allowe to if an rsonal

en deenly
s i

confidential commun|cat|on

SPONSOR STATEMENT



Sponsor Statement
CS SS HB 156 (Judiciary)
Page 2

vlcFm of domestic violehce an or SexL assajutan a om
violence/sexual t counselor r|V|Ie ed and Hra noth ﬁelosed in
a cil, criminal, Ve or adm|n| trativé proceed n&/ without

CSSS HP 56 %UdICIZF% would provide that the commu |cat|ons between a
appropriate consen(t] of the victim.

CS SS HB 1 %]udrcrar)(? would extend to all vrctrms of domestic vi Plence and
sexual assault a test (51 Vi ncompassm an tents 0
communication WI'[ IC vﬁ ence or Sexual assaut counselor and to

render Immune from discove % e records of
Q§ e estlc VIO

communications maintained ence or sexual assault

program

156 Jud|da Would endm ts 0 AS CIVI|
EVI ce and A? dQ Cr|m|n Trla dlnganew angv P
rovige that confl t|a communication een a domestic Violence or
Yual assault victim an a counselor are pr|v eged.

SSHB Jud| nds and add ew sections to AS 2535
ggomestrc Viol nc estab aﬂre ﬁ? Ibition, With certain
xceptions, regard compu SéJ% osu e 0 con identjal communications
een OMestic VI lence and sexual assault victims and thelr counselors.

Cageeéatrons tp this general standard of privileged communications include
Involving:

rtsof hild abuse or neglect
e ence at Vme victim |s out to com it a Crime;
aproceeding where fne victim is.
a communication relevant to an issue 0 reach b% the victim or
\r/gig% rc]xS)HPseIor of a auty arising out of lhe victim-counselor
5 aco munl?catron th&?t IS deternY(ned missible hearsay as an

excited utterance under. the Alas e(? Rules o ence
6) a children-in-need-of-aid proceeding under AS 4/.0



Sponsor Statement
CS SS HB 156 (Judiciary)
Page 3

a commumc tion made during the victim-counselor relatjonshi
L the services o? the cour] F e souéht obtained, or useo| 0 erPabr
ané/ﬁ%%ol C?(%rggd%rgpc%ﬂc%rcr?rﬁn ec(r)r inal ﬁ;%a\r,?es against a victim of
omestiC vl%lence or sexual [t where ctim’is ¢ eg with a
crime under AS 1141 against a minor.

Further, the Ig islation rowdes that the location %ea dsaf? house of the
ent| mestic vio Aence counse rm not 1SClose |n acnil, .

cr|m|n I 9|s ative or administrative proce din unless e court or hearing
opﬁt%er er oetermines that the Information Is and relevant to the facts

Discussion

Conﬂ ent|a for wcﬂ%eworkm with d%esnc wok?nce and sexu

coun ? eg f ims an
0 soue elp reduce amage done by domestlc violence an
assault nmes

— As aresult of the fear and SUP assoEated with domeftlc violence and
sexual assault, manz victims fail to seek needed medical care and
counseling for the emotional injuries resulting from the crime.

— Without adequate psychological support ins fal 1o
Feport te CHTE & booperate Wit e cWr%?rYanugt‘?SS dolims T

— Dom?stlc violence and sexual assault Iors eC|f|caI tr Ined
to ep V|?t|ms recover om an assau s an ec ioues émployed
X] ors are esgne toen eV|ct|m
emational afterma ereby normahz e |ife of the

victim.

— Jrecovery from an that VIC ims scuss thouh and
eelings thaga victim 1s unll scu out
confi ent|a and this, con nt|a ou ac% ﬂ{a It
le to afford the

victims who Sl 5 08S. e Er 0r 10
Servioes of private psychiatrists and psyc oogl ts.



Sponsor Statement
CS SSHB 156 (Judiciary)
Page 4

— These victims hesitate to tum, fnends nd fami bei:ause of the social
stigma atta[cT:ned 0 domestic violence an azsa
Questions and Answers
*\Why is legislation neeged?

of the sti ma nd fear invojved in sexual atshsau C domestic
violence, victims |mpfi will not talk toanyone If tttaq(t% e|r
confidentiality will not be respected
In one case i Pennsylvania, when a rape crisis progr t tum
over counseP |n ar tnaﬁoehe nurﬁﬁe? an? gva?ﬁe f canter's
‘1 tl e how u|e§en| entify themselves. on the phone ecr by over

at resulted In the Penhsylvania le |sIature Eassm P] VI ge

Statute In 1ts next session. We sh Idntwatfor that to ha%pe nere
In Alaskas smaII commun|t|es this rote dLon IS efsent|aJ By offenn&;m

conficential services these have Inc; bers
VICtI S Who rovide greattBe ﬁease t0 society In

conV|c |n own o(f?en ers.
* Aren't these records already protected?

Currently reco on through state requlation. and to some
extent rd?tait?e qhu n? Ne|tﬁer ?tnese have the
at astatutory c an e will provide.

-What If the victim wants to release this information? Does this
mean she cant do It?

In Ala ka rivilege belongs fo cI| nt. Soif the victim.wants to release her
%n on%stn ca?t at. Te gfnto cblﬂ]etoensurel%ase

V|ct|ms can Have some control over th|s ISSUE.

In developing this Ieg\?latlon | have worked very closely with the Alaeka
councll 0 Rqomestc iolence/Sexual Assault, tr‘Xe Department
Safety and the Alaska Network on Domestic Violence an Sexual Assault
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4/3/92 Rep -Kay Brown

Sectional A nalysis

Sen ¢S for, CS_for S, HB 156 (HES
Confidentiality Regarding Domestic V|oIence & Sexual Assault

Section |

/fh mends fL\(f %Code of Civil Procedure) gdmg anew section to provide
at confidential communications fena omestic violence or sexual
assault victim an a counselor are privilege

Section 2

Amends AS 1245 &Code of Criminal Pr ure addm%| anew section to
rovide that confi entlz%! communications between a domestic violence or
Xual assaulft victim and a counselor ane pr|v eged.

Section 3

An]ends AS 2535 to provide tha commun ications between ado estic
violence or sexual ltc unse or omesth v ence an sexual
assault victim are prvi eP ompu ory scosureo
Limca Ions |s erall o lhited, with rtaln e ceeﬂons and may not
be IScloged In aC| cri na legis five or a mlnstratl e proceed mq
without rg priate consent™of the victim or e V|ct|ms arent egal
guard|an or %u lan ad Iitem. PI‘OVISIOH mao\e to allow am| or the
RH #]mty |n&k/|w ve the co ent|a er|Ie e ef.tat%hshed
er this sectlonl a colrt etermmes at em
nowm%yw Vin Q YI ee his section provid e (?r exceptions tome
eneral Tlle 0 % Aden rain Instances, Inc amon o ers,
Invo vmg child abuse or neglect under AS 47 7or |f victl

Th|s section also growdes that the location, of a safe house r the |dent|ty of a
?SUC violence counselor may no d| closggj n a CIV crlmlna

atjve or administrative rocee INg uniess urt or hearing office
c?eg[ermmes that the In ormat on'is relevant to l%e Q&S o? n{e

SECTIONAL



iI-NATE COMMITTEE REPOT/
DATE: 3/18/92 FURTHBKTJudiciary

DATE TURNED INTO OFFICE: o/ A A a z 2
HES Committee considered CS SSHB 156 (JUDICIARY)

nnd rocommondo It
bo replaced with

and recommends:

[ Ireplace with s CS ~SSma isi. [] B
or [ ]adopt previous CS ( e oo e
[ ]attaches amendment(s) ad b pess (HB only)

[ Jadopts Letter of Intent

[ ]further referral to the

[ ]do pass

[ ]do not pass

[ ]no recommendation
[I/findividual recommendations

NEW FISCAL NOTES: Dept/Date  PREVIOUS FISCAL NOTES Dept/Date
[ ] zero fiscal notes fifzeroj)scal notes a
[ ]fiscal notes /P=5 [/5"92-

S ATATA
[ ] appropriation--no fiscal note Adon

DO PASS”_ (\ OTHER RECOMMENDATIONS:

J ./ U

luF

SA—A — :

and
HESS REPORT



Alaska Ptate Hegialature v s

State Capitol
Juneau, Alaska 9980MH?
(907) 165-J707

t Al A
Senator dams T 16U 7
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H. 1k )])
Kotzebue* Alaska 00752

Official Business (907) ‘M212-15

T0: Senator Rick Halford
PROM:  Senator Al Adams ”
RE: Amendment to House Bill 156

DATE:  May 2, 1992

Attached is an amendment | would like considered to House Bill 156 in
committee today. ,

){ first comment is that | am in support of this. le |sIat|on and can find
value In maintaining a certan level of confidentiality in the
communications befween victim of domestic wolence/sexual assault and
thelr counselors.

The amendment ados an exception to the privileges Iqranted in this_ bill.

The exception brings the pnvdege granted to counse ors of domest|c

VIO ence victims closer in line_with rivilege tgrant to physicians and
sychoth er ists.  Attached Is EV|dence ule rom e Alaska Rules of

ourt and the accomﬁa‘lenymg commentary on the rule. Please refer to

exception ( ){ for the "exCeption on “Condition an Element of Claim or

Defense”. ~ The™ concept here paraIIeIs with the proposed amendment.

| cannqt find Justn‘|cat|on for the t%rant of a an|Ie e to counselors of
domestic violence/sexual assault that is_broader than the privilege granted
to psychotherapists..  Sufficient p053|b|l|ty exists for circumstances in
which this information would ke cnt|ca and Su ﬁ)}pressnn could weII lead to
untoward and unbalanced decisions. | believe the Department of Law can
ardcu!ate |tts concerns hefore the comm|ttee today and | urge your
consideration.



Amendment to Senate HES CS for CS for Sponsor Substitute for House Bill

156

Page 3 line 9 insert _ _

. "(3) a communication relevant to the physical, mental, or emotional
condition” of the victim in a proceeging where the condition of the victim is
an element of a claim or defense of

the victim; o
B) aparty claiming through or under the victim:,
C). aperson claiming & & beneficiary of the victim through a
contract to  whichthe victim is or wes a party,”

Renumber accordingly.



Rule 503

Annotations

Cues

Defendantwasa “client" within the meaningof Liteattorney-client
privilege when she communicated with an employee of a law Cnn in
order to obtain legal advice, notwithstanding that the law finn had not
yet accepted her case and that only raw facts, not legal points, were
discussed. Amtr. NaL Wftermattress Corp. v. Manvllle, Op. No. 2477,
642 P2d 1330 (Alaska 1982).

Indrank driving prosecution inwhich the defendant had an inde-
pendent blood test performed, by hospital personnel at his request to
verify the accuracy of the police intorimeter examination, admission
of expert testimony regarding the blood test did not violate the attor-
ney-die' . privilege, since r.o lawyer participated in defendant's deci-
sion to take the blood test, nor did it violate the physician-patient
privilege, since the physician-patient privilege does not applyin crim-
inal cases. Russel v. Municipality of Anchorage, Op. No. 514,706 P2d
687 (Alaska App. 1985).

Statements made byan insured to an insurer are not protected by
the attomey-client privilege unless it can be shown that the insurer, in
receiving such communications, wes acting at the express direction of
counsel for the insured. Langdon v. Champion, Op. No. 3291,752 P2d
999 (Alaska 1988).

While the attomey-client privilege protects communications re-
garding acts which the client may have committed prior to seeking
representation, it will not protect communications which pertain to
ongoing or future wrongdoing. Munn v. Bristol Bay Housing Author-
ity, Op. No. 3458,777 P2d 188 (Alaska 1989).

Anattorney fora party isno more entitled towithhold information
than any other potential witness, and may be required to testify at a
deposition or trial as to material, nonpriviieged matters. Munn v.
%g)d Bay Housing Authority, Op. No. 3458, 777 P2d 188 (A’iska

Plaintiffwould be entitled to depose defendant's attorney ifplain-
tiff could present a prima facie case that defendants consulted the
attorney for the purpose of interfering with ﬁlaintiff's employment
relationship, since such conduct comeswithin the aivil fraud exception
tothe attomey-client privilege; accordingly, trial court erred in quash-
ing plaintiff’s notice and subpoena for the taking of the deposition
without considering whether he had made a prima facie showing that
the information sought was not protected by the attomey-client piivi-
lege. Munn v. Bristol Bay Housing Authority, Op. No. 3458,777 P2d
183 (Alaska 1989).

Services sought by a client froman attorney in aid of anycrime or
a bad faith breach of a duty are not protected by the attomey-client
privilege. Central Const. Co. v. Home Indem. Co, Op. No. 3606,794
P2d 595 (Alaska 1990).

Before engaging in an in camera reviewto determine the applica-
bilityof the “crime offraud" exception to the attomey-ciient privilege,
the judge should require a showing of a factual basis adequate to
support agood faith beliefbyreasonable person that in camera review
of the materials may review evidence to establish the claim that the
crime-fraud exception applies. Central Const. Co. v. HomclIndcm Co,
Op. No. 3606,794 P2d 595 (Alaska 1990).

Inaction by tort claim obligee against insurance company for bad
faith inaction by the insurance company as surety on performance and
payment bonds, trial court erred in denying the obligee discovery of
the existence and amount of any loss reserve the insurance company
may have established regarding the claims; the existence and amount
of a loss reserve is not a protected conlidentiai communication made
for the purpose of facilitating the rendition of professional legal
services nor is it prepared inanticipation of litigation. Loyal Order of
Mosser. Intern, fidelity, Op. No. 3626,797 P2d 622 (Alaska 1990).

Rule 504. Phkl_sician and Psychotherapist-
Patient Privilege.

(a) DeGnitions. As used in this rule:

(1) . A patient isa person who consults or is exam-

ined or interviewed by a physician or psychotherapist.
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(2). A physician is a person authorized to practice
mediCine inany state or nation, or reasonably believed
by the patient 50 to be.

(3) A psychotherapist is (A) a person authorized
to |practjce medicine in any state 0r nau‘on, or reason-
ably helieved by the patient so to be, while enga?_ed in
the diagnosis or freatment of a mental or emotional
condition, including alcohol or drug addiction, or (B)
a person licensed or certiGed asa psychologflst or
ps¥_cholog|cal examiner under the laws of any sfate or
nation or reasonably believed by the patient'to so be,
while similarly engaged.

(4) A communication is confidential if not in-
tended to be disclosed to third persons other than
those present to further the interest of the patient in
the consultation, examination, or interview, g persons
reasonably necessary for the transmission of the com-
munication, or persons who are ﬁarnapat_mg in the
diagnosis and treatment undey the direction of the

hysician or psychotherapist, including members of
hé patient's family.

_(b) GeneraIRuIeoanvnege.Apat|enthasapr|v-
ilege to refuse to disclose and to prevent any other
person from disclosing confidential communications
made for the purpose 0f diagnosis or treatment of his
physical, mental or emotional conditions, including
alcohol or drug addiction, among himself, his physician
or psychotherapist, or personswho are éqart|c_|pat|ngg n
the diagnosis or treatment under the, direction of the
?hysman or psychotherapist, including members of
hé patient'sfamily.

(c) Who May Claim the Privilege. The privilege
may be claimed by the patient, by his quardian, guard-
lan"ad litem or conservator, or by the personal repre-
sentative of a deceased patient The person who was
the physician or psychotherapist at the time of the
communication ispresumed to have authority to claim
the privilege but only on behalfof the patient

(d) Exceptions. There is no privilege under this

(1) Condition ah Element of Claim or Defense As
to communications relevant to the physical, mental op
emotional condition of the patient in”any proceedin
in which the condition of the patient is an element 0
the claim or defense of the patient, of any party claim-
ing through or under the patient, ofany person raising'
the patient's condition as an‘elcment 0f his own cas
or ofany person claiming asa beneficiary of the patient
through a contract to which the patient is or was *
party; or after the patient'sdeath, in any proceeding”
which any party puts the condition in iSsue.

(2) ﬁrir‘rr]]eor Fraud. If the services of tgle physi%ian
0r sye ot deraelst ere sou pt oPtame or Use t&’

eoraidanyonetocomnritorpfanacrimeorfrau
or to_escaPe detection or apprehension after the com-
mission ot a crime or a fraud.
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(3) Breach o fDutyArising Out o f Physician-Patient
Relationship. AS t0 @ communication relevant to an
jjsue ofbreach, by the physician, or by the psychother-
apist, or by the patient, ‘of a duty arising out of the
physician-patient or psychotherapist-patient relation-
ship.

(4) Proceedingsfor Hospitalization. FOr communi-
cations relevant to an issue in proceedings to hospital-
izethe patient for physical, mental oremotionalillness,
if the physician or psychotherapist, in the course of

| d'sgnosuor treatment, hasdetermined thatthc patient
ismneed of hospitalization.

(5) Required Report. As to information that tire
physician or psychotherapist or the patient is required
toreport to a public employee, or as to information

.requiredto be recorded in apublic office, if such report

or record is open to public inspection, or as to infor-
mation or matterscontained in or reasonably raised by
areport submitted under AS 08.64.336, other than
dnformation that would establish the identity of a pa-
tient, unless the court finds thatit isnecessary to admit
theidentifying information in order to serve the inter-
ests ofjustice.

- (6) Examination by Order o fJudge. As IO commu-
nications made in the course of an examination or-
dered by the court ofthe physical, mental or emotional

JI condition of the patient, with respect to the particular

Purpose for which the examination is ordered unless

f the judge orders otherwise. This exception does not

?apply where the examination is by order of the court

f upon the request of the lawyer for the defendantin a
criminal proceeding in order to provide the lawyerwith
/! information needed so that he may advise the defen-
dant whether to enter a plea based on insanity or to
L present a defense based on his mental or emotional
* condition.

i (7) criminal Proceeding. For physician-patient
.i communicationsin acriminal proceeding. This excep-
| Hondoes notapply to the psychotherapist-patient priv-
ege.

(Added by SCO 364effective August 1,1979;amended
by SCO 8X0effective January 15,1988)

N Arotatios

_ Theslate enactment of the child abuse reporting statute did nol
a ibrogate the psychotherapist/patient privilege in child abuse cases.
J SUlev. R.F., Op. No. 375,683 P2d 269 (Alaska App. 1984).

't Child jbuse reports are not open to the public and therefore are
* potwithir. the exception to the psychothcrapist/patient privilege for

“tfortnalio i required to be recorded in a public office and open to
* PdVicimp, ction. Stalet R1L, Op. No. 375,683 P2d 269 (Alaska App.

Wherecourt-ordered psychiatricexaminationofdefendant dearly
P'rtained to a child protection proceeding, the exception to the psy-
wolherapist/patient privilege for certain court-ordered examination
“dnot apply to testimony before a grand jury investigating a criminal
«-urse against defendant, since preparing evidence for the grand jury

Rule 504

was not the purpose forwhich the psychiairicexaminationwasordered.
Slate v. RJ1, Op. No. 375,683 r2d 269 (Alaska App. 1984).

In drunk driving prosecution inwhich the defendant had an inde-
pendent blood test pei.ormed by hospital personnel at his request to
verify the accuracy of the police intoximcler examination, admission
of expert testimony regarding the blood test did not violate tile' attor-
ncy-elient privilege, since no lawyer participated in defendant’s deci-
sion to the take the blooj test, nor did it violate the physician-patient
privilege, since Uie physician-patient privilege does not apply in crim-
inal cases. Russell r. Municipality of Anchorage, Op. No. 514,7061id
687 (Alaska App. 1935).

Defensecounselin apersonal injuryaction mayengage in informal
ex parte interviews with a plaintiff's treating physician, but the physi-
cian cannot be compelled to submit to such interviews. Langdon v.
Champion, Op. No. 3249,745 P2d 1371 (Alaska 1987).

The psychotherapist-patient privilege is waived unless someone
acts at trial to exercise the privilege. Cliftonr. Slate, Op. No. 826,758
P2d 1279 (Alaska App. 1933).

Rule 505. Hushand-Wife Privileges.
(a) Spousal Immunity.

(1) GeneralRule, A husband shall not be examingd
for or against his wife, without his consent, nor a wife
foror against her husband, without her consent.

(2) Exceptions. There is no privilege under this
subdivision:

(A) In acivil proceeding brought by or on behalf
ofone spouse against the other spouse; or

~(B) In aProceeding to commit or otherwise place
his spouse, the property of his spouse or both the
spouse and the property of the spouse under the con-
trol of anotherbecause of the aJeged mental or phys-
ical condition of the spouse; or

(C) In a proceeding brought by or on behalf of a
spouse to establish his competence; or

'th(D) In aproceeding inwhich one spouse is charged
with:

() A crime against the_\oerson or the property of
the other spouse or of a child of either, whether such
crime was committed before or during marriage.

' (if) Bigamy, incest, adultery, pimping, or prostitu-
ion.

(iif) A crime related to abandonmentof a child or
nonsupport of a spouse or child.

(iv) A crime prior to the marriage.
(E) Inaproceeding involving custody ofa child.

(P Evidence derived from or related to a business
relationship involving the spouses.

(b) Confidential Marital Communications.

(1)  ceneralrule Neither during the marriage nor
afterwards shall either spouse be examined as to any
confidential communications made by one spouse to
the other during the marriage, without the consent of
the other spouse.



"p

Rule 503

ofclients with a common interest who retain different
lawyers. see subdivision (b) (3) of this rule supra.

Rule 504. Physician and

Psychotherapist-I'aliciit Privilege.

(@)  Definitions. (1) “Patient" means a person who

consults a physician for die purpose of diagnosis or
treatment.

~ There seems to be little reason to perpetuate the
distinction made between coasultations for the pur-
Pose ofdla%nosw and consultatioas for the purpose of
reatmentPersonsdonotordinarilyconsultphysicians
from idle curiosity. They may be sént by dieir attorney
to obtain a diagnosis in contemplation of some legal
Proceedmg — In which case the attorney-client privi-
ege will afford protection. They may submit to an
examination for 1asurance purposes — in which case
die insurance contractwill contain appropriate waiver
provisions. They may seek diagnosis from one physi-
cian to check the diagnosis made by another. They may
seek diagnosis from one physician‘in contemplation of
seeking treatment from another. Communications
made under such circumstances are as deserving of
protection as are communications made to a treating
physician. see Cal. Evid. Code § 991 (V/est 1966).

The definition of “patient” does not include a per-
son submitting to examination for scientific purposes.

. (23 The definition of “physician” is extended to
include notonlyalicensed physician, but a personwho
the patient has reasonable grounds to believe is a
Physman, a psychotherapist or psychologist, The pa-
lentshould be protected from reasonable mistakes as
to unlicensed practitioners. The burden is placed on
the patient to satisfy the court that he in fact had
reasonable grounds to believe that the person he made
the communication to or disclosed information to was
aphysician before the patientcan invoke the privilege.

~ The privilege also should be applicable to commu-
nications made to a physician authorized to practice in
any state or nation. When an Alaska resident travels
outside the state and has occasion to visit a physician
during such travel, or when a physician from another
state ornation participatesin the treatmentofaperson
in Alaska, the patientshould be entitled to assume that
his communications will be given as much Rro.te.cno.n
astheywouid be ifhe consulted an Alaska physician in
Alaska.A patientshould notbe forced to inquire about
the jurisdictions where the ﬁhysmlan. is authorized to
practice medicine and whether such jurisdictions rec-
ognize the physician-patient privilege before he may
safely communicate with the physician.

83) The definition of psychotherapist embraces a
medical doctorwhile engaged in the diagnosis or treat-
ment of mental or emotional conditions, including
alcoholand drug addiction, inordernot to exclude the
general practitioner and to avoid the making of need-
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less refined distinctions concerning what is and what ij
not the practice of psychiatry.

Medical doctors arc generally covered under the
definition in (2) above. When treating mental or endo*
tional conditions, medical doctors are included under
the definition of “psychotherapist” for purposes ofthe
criminal proceedingexception. see subdivision (d) (7)
infra.

A psyehothcrapist-pafi iyilege was recognized
Alllpec)ilv. State, %P%dﬁﬂ Q.&Y&S T@%?, a?tﬂough
the supreme court divided on the source of the privi-
IeFe and its scape, Since the court has power under the
Alaska Constitution to create testimonial privileges,
the source of power to create Rule 504 is beyond
gue.snon. Defining the proper scope presents greater
ifficulty, however. While it is impossible to fashion a
perfect rule because we will never know exactly liow »
much of a return we get from a privilege'— e.g., how*
much better is psychiatric care because ofthe pnwlege
— and because we cannot be certain of either the'
optimal return or the marginal return for any expan-
sion ofa privilege, it is both necessary and practicable
to establish a scope that appears to be as consistent as’
possible with the aims of the privilege.

~ Because the psychotherapist-patient privilege is de-
signed to encourage those with mental or emotional
Problems to seek help, Rule 504(a) (3) provides that
he privilege will attach if a patient sees someone
reasonably believed by the patient to be licensed to
practice medicine. Given the facts that Allred asked to
see either one of two persons and that he apparently
knew that one of them was a psychiatrist, it is ﬁrobable
that he believed that the person with whom he spoke
was also licensed to practice medicine. If Allred was
askmg for psychiatric help, his communications woo'd
have been protected under the views of all members of
the court. In fact Rule 504 (a) (3) satisfies both the
concerns of the two members of the court who wished
to prevent the privilege from attaching to all counsel-
ing and the two members of the court who wished to
ensure that die patient who relies upon an apparent
confidential relationship is not disappointed. More-)
over, the social worker might have (iualn‘led under
Rule 504 (a) (4) as a person reasonably necessary for5
the transmission of information, depending on the
precise facts, without threatening the competing inter*,
estidentified in the various opinions inAlired 3

Because this rule focuses on the reasonable belief
of the patient, it assumes throughout that the patient
is capable of mak!ngi the necessary choices to create
and destroy the privilege. The question whether there
are instances in which fairness requires a recognition
ofarightin the psychotherapist to claim the privilege
fora patientwhois notinclined to seek the benefits of
non-disclosure is left for adjudication. See Alired v..
state, 554 P.2d 411, 428 (Alaska 1976) (Dimond, J,,
concurring). .
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EVIDENCE RULES COMMENTARY

nil” (4) Confidential communication is defined in
otermsconformable witli tiiose ofthe lawycr-clicnl priv-
Alle?c, Rule 503(a) (5), with chan%es appropriate to the
Adifference in circumstance. see ePorter's Comment
Ao Rule 503(a[) (5). In addition, Rule 504(a) (4) treats
gasconfidential communications made to die physician
sor psychotherapist in the presence of those “who arc
v partlc_|pat|n? in'the diagnosis and treatment under the
direction ofthe physician or psychotherapist, including
amembers of the patient’s family." "Communications
8from members of the family .". . should be given
nbroad protection . ... hecause effective treatment
presupgoses family participation.” 2Weinstein’s Evi-
?dence 504[05, See Falcon v. Alaska Public Offices
>Commission, 570P.2d 469 (Alaska 1977).

nv Participants in group.therapy programs m the pres-
Vence of a psychotherapist may be covered under the
A'definition of"confidential communication." sec Cross,
Y Privileged Communications Between Participants in

« GroupPsychotherapy, 1970L. & Soc. Order 191

p-- (b) and (c) General Rule of Privilege — Who May
}‘C|a|m the Pr|V|Ie%e. The phrasing of the general rule
‘(ifof privilege and the determination of those who may
Vclaim it draws heavﬂgu on the attomey-client privi-
I lege rule. see Rule 503(h) & (c). Rule sugersedes
(.the Ehysmlan-Pat]ent privilege of Rule 4 éh) (4),
Alaska Rules of Civil Procedure. For a related provi-
sion, see AS 0886.200 (confidential communications
psychologists).

(d) Exceptions. (1) condition orElementofClaim

2 orDefense. 'Ihepaticnt-litigant exception provides that
> the physician-patient privilege does not exist in any?
1 "proceeding in which an issue concerning die condition
»ofthe patient hasbeen tendered by the patient.-Ifthe,|
Ypatient himself tenders tLe issue of his condition, he'
I'should notbe able to withhold relevant evidence from
A the opposing party by the exercise of the physician-pa-
Etientprivilege. Bylnjectlrjghlscondmonmto,lmgatlon,
A the patient must be said to waive the privilege, in
faimessand to avoid abuses. see Mathis v. KBderbrand,
V416 P.2d 8 (Alaska 1966); Trans-World Investments V.
i Drobrty, 554P 2114 8 (Alaskal9 76). Thosewhoclaim
j: through the patient stand in the patient’s shoes for
~ purposes of this Rule. After the patient’s death, the
j poI|C|esqfconfldent|a||tyg|veway{toaﬁarty’sn.e.edfor
information and any party may place the condition of
/ adeceased patient in issue and obtain the benefits of
the exception. Only information relevant to the
patient’s condition should be disclosed under this ex-
cl%&t;on. SeeArctic MotorFreightinc. v. Stover, 571P.2d
(Alaska 1977).

(2) crime orFraud. The crime or fraud exception
corresponds to, but is broader than, the similar provi-
sion under attomey-client privilege. see Rule 503(d)
(1) and Reporter'sComment.

(3) Breach ofDutyArising Out o fPhysician-Patient
Relationship. The breach of duty exception also corre-

Rule 504

sponds to a similar attorncy-clicnt privilege provision.
see Rule 503(d) (3) and Reporter’s Comment.

(4) Proceedir_ for Hospitalization. The interests of
both patient and public call for a departure from con-

fidentiality in commitment proceedings. Since disclo-

sure is authorized only when the physician or psycho-
therapist determines that hospitalization is needed,
controloverdisclosure is placed le.gely in the hands of
a person in whom the patient has already manifested
confidence. Hence damage to the relationship is un-
likely. Usually, tills exception will rise in psychoihcra-
pist-patient situations. Court-ordered appointments
are treated in subdivision (d) (6) infra.

%5) Required Report. The required report exception
enables a physician or psychotherapist to testify as to
the contents ofreports required by statute or adminis-
trative rule to be made to public officials. No valid
purpose is served by preventing the use of relevant
Information when the law or rule requiring the infor-
mation to be reported to a public office does not
restrict disclosure.

(6 Examination by Order ofJudge. In a court or-
dered examination, the relationship is likely to be an
arm's length one, though not necessarily so. In any
event, an exception is necessary for the effective utili-
zationofthisimportantand growing procedure. When
the psychotherapistis appointed by the court, itis most
often for the purpose of having the psychotherapist
test|fy.concern|nr11 his conclusions as to the patient’s
condition. It would be inappropriate to have the priv-
ilege apply in this situation. The exception, it will be
observed, deals with a court ordered examination
ratherthanwithacourtappointedphrsician orpsycho-
therapist. Also, the exception is effective only with
respect to the particular purpose forwhich die exami-
nation is ordered. The final sentence of the exception
provides that an accused in a criminal case may have
the benefits of private counseling with a psychothera-
pist. Ofcourse, if the accused does place mental con-
dition in issue, exception (1) will govern.

(7) criminal Proceeding. Under the superseded
Alaska Rules of Court concerningfrivile es (Rule
43(h), Alaska R. Civ. P., and Rule 26(b), Alaska R.
.Crir.n.'P.),aphe/sicjan-patientprivilegewas recognized
in civil cases (ChoiRule @ﬁh) (4)), butnotin criminal
cases. This distinction is followed here. However, the
psychotherapwt-Panent relations!  with its more
compelling need for confidential communication, de-
mands that the privilege apply to criminal proceedings
aswell as civil cases, see Schade V. State, 512 P.2a 907,
(Alaska 1973),although exception (6)willgovern some
aspectsoftheuseofpsgchotheramstsmcnmmlalcas_es.
Rule 13 Alaska R. Children’s P., governs juvenile
proceedings.

Qo™7



Bill No: CSSSHB 156 (JUD) Di~te: March 5, 1992

Contact: Joanne F. Lopez
Executive Director
465-4356
Title: "An act providing that communications between a

domestic violence or sexual assaultvictim and a
domestic violence or sexual assault counselor are
privileged "

The Council on Domestic Violence and Sexual Assault supports
CSSSHB 156 (JUD) which provides that communications between a
victim and a domestic violence or sexual assault counselor are
privileged.

Confidentiality 1is essential to assure victimsafety. The
Councilon Domestic Violence and Sexual Assault requires that
Council-funded programs assure that confidential communications
are kept confidential, and that the programs will not provide
information to anyone outside their agency without the consent
of the victinm.

Protection for these communications is available in 20 states
for victims of sexual assault and in 24 states for counseling of
domestic violence victims. Five other states have covered all
victim counseling as recommended by the President"s Task Force
on Victims of Crime,

Victims often speak to their counselors about their fears and
feelings arising from the <crime, and believe that they are
revealing such information in a confidential environment. To
betray that trust would undermine the client-counselor relation—
ship. Victims who realize that their communications may be
subject to disclosure may avoid counseling altogether.

Some victims can afford to seek help from private therapists, to
whom communications are privileged under other laws, but many
victims are not able to afford such services. CSSSHB 156 (JUD)
would extend the victim-counselor privilege to all victinms,
regardless of their economic status.

Victim reporting of sexual assault and domestic violence crimes
and willingness to cooperate with the criminal jJustice systen
has 1increased considerably 1in Alaska over the past 12 years.
This is due in part to the wvictims” belief that their
communications would remain confidential. Client-counselor
privilege should be protected by law.

The Council on Domestic Violence and Sexual Assault supports
this legislation.

m(

Andy Klag&er,1Chair
Council on Domestic Violence and
Sexual Assault
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SOME STATES WITH VICTIM/COUNSELOR PRIVILEGE™

Alabama

Cali fornla
Connect icut
Fl or Ida

New Hampshire
111 ino is

Ind iana

lowa

Ma ine
Massachuse tts
Minnesota

New Jersey
New Mexico
North Dakota
Pennsylvan ia
Utah

Washinaton

Wyom ing
APrimarily limited to victims of sexual assault and/or conesllec
violence. although some states induce victims of all violent crimes,
so, federal statute under the Victims of Crime Act requires
-onfidentia lity of victinm records for organizations receiv ing vuca

funding. About half of Alaska®s cv/sa programs receive Vut:A :uncCs.



3/27/92 Rep. Kay Brown

House Bill 156

Confidentiality
in Cases of Domestic Violence
& Sexual Assault

Councilon Domestic Violence and Sexual Assault

Alaska Network on Domestic Violence and Sexual Assault
Alaska Women's Lobby (Statew ide)

Abused Women's Aid in Crisis (AW AIC), Anchorage
Advocates for Victims of Violence (AW ), Valdez

Aiding Women in Abuse & Rape Emergencies (AWARE), Juneau
Alaska Women's Resource Center (AWRC), Anchorage
Emmonak Women's Shelter

Arctic Women in Crisis (AW IC), Barrow

Bering Sea Women's Group (BSWG), Nome

Kodiak Woman's Resource & Crisis Center (KWRCC)
Maniilag Regional Women's Crisis Program, Kotzebue
Tongass Community Counseling Center, Juneau

Parent Aid Family Support Center,Juneau

Safe & Fear-Free Environment (SAFE),Dillingham

Sitkans Against Family Violence (SAFV)

Seward Life Action Council (SLAC)

South Peninsula Women's Services (SPWS), Homer

Standing Together Against Rape (STAR), Anchorage

Tundra Women's Coalition (TWC), Bethel
Unalaskans Against Sexual Assault & Family Violence(USAFV)
Valley Women's Resource Center (VWRC), Palmer

Women in Crisis Counseling & Assistance (WICCA ), Fairbanks
Women in Safe Homes (WISH), Ketchikan

Women's Resource & Crisis Center (WRCC), Kenai

Centeron Women in Family Law, New York, New York



Alaska Women’s Resource Center

111 W. 9th Ave., Suit* 4 « Anchorage, Alaska 99501 - (907) 276-0528

February 28. 1992

Rop. Kay Brown
Alaska State House

Dear Kay,

Please accept these comments in support of HB 156. Domestic
Violence counseling on an outpatient basis is one of four
program specialities at AWRC and represents our second
largest program in, terms of allocated budget. Wo have three
domestic violenco counselor advocates on staff and and evoi-
growing demand for services in this area.

Wo support H8 156°s efforts to extend protection to
communications between domestic violence victims and their

counselors. Such communications are frequently the same
kinds of discussion which might occur botwoen doctor and
patient or between lawyer and client. But experience has

shown that the successful treatment of domestic violence
does not necessarily require the services of a psychiatrist
or a psychologist. Consequently, domestic violence
counselors do not have the same protection we accord,
without debate, to communications with a doctor or with a
lawyer.

Wo have boon fortunate at AWRC to avoid unfortunate
incidents over the subject because we are also subject to
federal confidentiality requirements (as a result of our
alcoholism £ substance abuse program) which prohibit the
release of information without a court order. Wo urge you
ta support HB 156 and the 1important protection it provides
to victims of domestic violoncB.

Sincerely”

w*7)la
Theda Pittman Marion Brown
Executive Director Program Director Counselor Advocate



nator Rick Halford
Chairman . .
Senate Judiciary

P.0. Box
Juneau, AYaska 998l
Dear Senator Halford:
We would like tq request a hearing for HB 156, a bill providing for
(:on%’|vqpenﬂa'|k of ¢ mur%cat??nsg between v?ct?ms o? omestic violence and
Sexual assault and their counselors.
The current commyttee substit%t% meets the needs of the Department of Law
while providing victims with the assurance that they maé{ xgress emseives
N configence When they tum o a rape cnsis center or a domestic violence
shelter for help.
Similar protections have been adopted in many other states in the past few

urge you to review the bill and hope that you will support it and schedule
}sgiosﬁbiﬁgar?ng soon S0 that passage oP ﬁus ?m%ortant Ieg@?anon Wi ? be
Thank you.

Sincerely,

Sherrie Markin Goll

LETTER OF SUPPORT






BUBS 21

. fre- can afford private treatment by these professionals;

es by they do not shield the vast majority of victims.

g ibis At least one state has enacted a statute making rape It was a great relicfto
sc ef- victims' communications to counselors legally privi-  have someone to talk
to es- leged.* While this is a step in the right direction, we ~ to. who would in no
rdibil- believe that the privilege should encompass the coun- W& passhont%otfh?rs
on be seling of all crime victims. Because of the responsibili- (\;vrhg}d/att ot L elt

ty of the prosecutor to afford discovery to the de- L
fendant, it is not contemplated that this counseling f,?cqif#fmg time.—
privilege extend to the prosecutor’s office.

Notes

1 The State of Pennsylvania has codified this privi-
lege in 42 Pa. C.S.A. §59451 *“Confidential
communications to sexual assault counselors.”
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INTRODUCTION

"We found chat the perception you shared when you gave us our charge 1is

unfortunately true. The innocent victims of crime have been overlooked,
their pleas for justice have gone unheeded, and their wounds - personal,
emotional and financial - have gone unattended."”

In a letter to President
Ronald Reagan from the
President®"s Task Force

on Victims of Crime, 1982

"The problem of family violence has existed for generations, yet it is only
recently that this phenomenon has begun to receive the attention it ae-
serves."

Chief William L. Hart
Chairman, U.S. Attorney
General®s Task Force on
Family Violence

Societies and shelters for the protection of animals existed in the United
States before there was legislation to protect children who were abused.

We have made progress since then. As a country, we have developed legisla—
tion and programs to protect children and adults who are victims of family
violence. As a state, Alaska has programs and policies that are models for
the rest of the country. However, much still needs to be accomplished.

According to data compiled by the staff of the U.S. Senate Judiciary
Committee, there are three times as many animal shelters in che United
States as there are shelters for battered women.

Domestic violence and sexual assault cont.inue co be major problems in our

country and our state. People continue to be killed, beaten 3nd raped in
record numbers. Although violent crime in general 1is declining, violent
crimes against women (including domestic violence) are increasing. Since
1974, the rate of assaults against young women- (aces 20 - 24) has risc-n
almost 50%; for young men it has decreased. Data from the National Crime
Survey shows that women are the victims of violenc crime committed by
family members at a rate three times that for men. Also, according co che

Survey, spouses or ex-spouses commit more chan half of all violenc crimes
committed by relatives against women.

A woman is beaten every IS seconds and 4,000 battered women are killed
every year 1in the United States. Nationwide, more than one million abused
women each year seek medical assistance for injuries caused by battering.
In Alaska, 26% of adult women have been physically abused by a spouse
sometime during their lives and most of the battered women were abused at
least once 3 month. It is estimated chat a minimum of 13,200 women living
in Alaska have required medical treatment hv a doctor or hospical for
injuries sustained by abuse at seme time 1in rheir life. In 1903, fifty



percenc of female murder victims 1in Alaska were killed by their husbands cr
boyfriends.

Children vraised in violent homes suffer the effects of living in this
environment and are at higher risk for physical and sexual abuse. Children
raised in violent homes are 15002 more 1likely to be physically abused or
seriously neglected. Nearly fifty percent of abusive husbands batter their
wives when they are pregnant, making these battered women four times more
likely to bear infants of low birth weight. These women had twice as many
miscarriages as non-bactered women.

Former U.S. Surgeon General Dr. C. Everett Koop identified domestic vio—
lence as the number one healch threat co women and declared it co be a

public health issue. In one of his final speeches as U.S. Surgeon General,
koop stated: "The mind sec that any type of violence that results Iir.
physical and mental damage is a private or family matter or a tradition
should be abhorcnt co us all. Baccery 1is the single most significant cause
of injury to women 1in this country.”™ Dr. koop went on co note that in the

United States, an escimaced 402 of all women have experienced some type of
sexual abuse as children and as many as 442 of adult women report completed
or atcempted vrape, including rape by their husbands or ocher family mem—
bers .

People from all walks of life have come to recognise che seriousness of che
problems and the need for a comprehensive and coordinated response co

domestic violence and sexual assault. A study by che National Council of
Juvenile and Family Court Judges recommends that courts treac family
violence as a serious crime. -The Honorable Stephen B. Herrell, Chairman of

the group and a judge from Portland, Oregon, says that violence acair.sc
women and children has created a generational cycle of violence chat cannot
be broken without strong intervention by che courts.

R sponses co sexual assault have been improved, but sexual violence againsc
women continues to rise. During the past ten years, rape races have risen
nearly four times as fast as the total crime rate. According to data
provided by a criminological study conducted in 19J0, rape remains the most
under-reported of all major crimes; only 7% of ail rapes are reported to

police. One in five adult women will be raped at some time in their lives
and one in four women r.ow in college will be attacked by a rapist. Alaska
continues to have one of the highest incidences of rape in the country. In

1S89 1in Alaska, there were 53 reported cases of forcible rape against adult
women per 100,000 population compared to the national rate of 33 cases oer
100,000.

Services for victims of domestic violence and their children are crucial ir.
order co save lives and reduce <che pain ana suffering caused by these
crimes. Victims of sexual assault muse receive crisis intervention ser—
vices so they can overcome the trauma. Without assistance, they m.av
cor.cinue co relive che event and live in fear for their life and safety.
The report from the U.S. Attorney General®s Task Force on Family Violence
states <chat "Shelters are an important resource for a diverse grov.n of
victims of family violence who must leave heme co escape life-chreatuning



abuse and have nowhere else to go. Among die most important services
shelters offer for battered women and their children are immediate safety,
counseling, referrals to alcohol and drug treatment programs and assistance
in seeking employment and permanent housing.

Services for child victims must be available to help them cope with the
horrors they have encountered. Children from violent homes suffer emotion-—
al and physical disorders as a result of their family situations. Many of
these children are victims of physical and sexual abuse, who need co be
protected and helped. Helping these children will not only ease the pain,
but also prevent future problems. Alcohol arid other drug abuse, suicide-
and criminal behavior are often caused by abuse suffered 1in childhood.
Services for children are important to stop the cycle of abuse.

Treatment for batterers 1is an integral part of the system to protect

victims. Experience has shown that most battered women return to the
violent relationships. This happens for many reasons, including the lack
of financial resources to allow them to live independently. Without

counseling and treatment for batterers, violence in these relationships
generally becomes more frequent and severe, often resulting in death.

Alaska is fortunate to have a comprehensive, coordinated system for ad-—
dressing the pain and suffering caused by family violence. In FY91, the
Council on Domestic Violence and Sexual Assault is funding 23 community-
based programs to provide services to victims of domestic violence and

their families. These programs also provide important educational services
to their communities as well as outlying communities. Without an all-out
effort by community members, family violence will not be stopped. In FY90,
Council-funded programs served 9,729 «clients. Almost 3,C00 of these
clients were victims of domestic violence and their children. These
victims and their children were provided almost 53,000 nights of safety 1in
shelters or safe homes. The need for these services can be seen in the
numbers of clients as well as the tremendous 1increases 1in dnand for
services. Since FY87, the number of nights of safety has increased by 44".

The mission of the Council on Domestic Violence and Sexual Assault 1is to
provide immediate safety and supporc to viccims of domestic violence and
sexual assault 1in life-threatening situations and co reduce the 1incidence

of domestic violence and sexual assault in Alaska. The Council accomplish—
es this chrough serving as a funding agency for community-based programs.

The Council processes applications for funding and monitors programs chat
receive grants and provides technical assistance to programs and ocher
community groups. It also serves as a planning and coordinating agency for
domestic violence and sexual assault services provided by various agencies.

This report presents major Council initiatives 1in 1990, describes programs
funded by the Council, presencs scaciscical data gathered from programs in
FY90 and 1identifies issues of concern and possible solutions.



obtain injunctive relief orders in cases of domestic violence as well
as ocher protections provided to victims of domestic violence be

expanded to include people 1in dating relationships. Police officers
may arrest for domestic violence misdemeanor assaults even 1if it was
not committed in their presence; it is also important that this

protection be provided 1in dating relationships.
Teen Violence, an Issue for Legislative Consideration

In December, 1989, the Council held a statewide teleconference on teen
violence. After hearing from the people testifying, Che Council
agreed the problem merited the attention of the Legislature and
requested that the House and/or Senate Health, Education and Social
Services Committees hold hearings or the topic of teen violence. Many
people who testified at the Council®s teleconference wanted to address
their concerns to legislators, and had suggestions for legislation and
for needed services.

People who testified work with teens either through domestic violence

programs, youth-serving agencies, or schools. Many people testified
to che .growing trend toward violence among youth and observed that
young people state that "violence 1is a way to have fun". A clinical

psychologist in Fairbanks stated that he feels teen violence is
symptomatic of societal breakdown.

Many teens are victims of violence. One participant who works with
pregnant teenagers spoke of the many young women who are either
present or past victims of abuse, as well as some who are abusive to
their own child. .For some, violence begins in che womb.

A representative from the Division of Public Healch, Department of
Health and Social Services, testified that violence has replaced
infection as the major cause of.death for adolescents in che United
States, with violent deaths accounting for 77% of all adolescent
deaths. Accidents are che highest causal factor, with alcohol being
implicated in over half the accidental deachs. Homicide 1is che second
leading cause of teenage fatality in the U.S.; with a 300% increase of
teenage homicide between and 1980. The third leading cause of
teenage death is f :drupling since 1950.

Confidentiality of V ti. counseling

Domestic violence and sexual assault programs have identified the need
to develop legislation that makes viccim counseling legally privileged
and not subject co defense discovery or subpoena. This type of legis—
lation 1is important because it proceccs victims from further abuse by
the systen. If the confidential communications exchanged between
victims and counselors during treatment can be used as evidence in
criminal proceedings, <counseling may not benefic victims, and, in
fact, may add to their trauma. Victims often speak co their counsel —
ors about fears and feelings arising from che crime. Those who are



under the impression that they are revealing such Information solely
for therapeutic purposes often feel betrayed when their counselors are
compelled to disclose their communication before the public at an open
trial. Victims who realize in advance that their communications may
be subject to disclosure may avoid counseling altogether. The Presi—
dent"s Task Force on Victims of Crime recommended that legislation be
enacted making designated victim counseling legally privileged.
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But that's not the only concern in the equation. A
careful balancing a?ainst the public's right to know is
needed. It's a difficult task, one that is best not
dictated by state legislators.
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Legislature has other ways to help

The proposed rape shield law described above goes
too far, but the legislature has other ways to help
victims of rape and domestic violence.

First and foremost is money. The state offers
grants to 23 agencies that help prevent and treat
sexual assault and domestic violence. Vetoes inflicted
by outgoing Gov. Steve Cowper, together with new
cuts proposed by Gov. Wally liickel, would reduce
those grants by 13 percent.

The House has voted to restore both sets of cuts.
But even so, the $5.9 million is barely adequate to
help everyone who turns to rape crisis lines and
shelters for battered women. And the Senate's figure
falls $400,000 short of the House mark.

In addition to spending money, legislators can act
on several bills,

One would help victims who need court orders to
protect themselves against domestic violence. The
ri%ht to get an order would be extended to someone
whose dating partner becomes threatening. As the
murder of Sandra Pogany last summer shows, a
spumed lover can turn dangerous even when the
relationship falls short of marriage or living together.

Another change would extend the legal privilege of
confidentiality to domestic violence and rape
counselors. Victims are less likely to seek help if they
fear that what they tell a counselor may be aired out
in court.

A final worthwhile change would allow shorter
presumptive prison terms for victims of domestic
violence who turn on their assailants. Enduring abuse
doesn't legally excuse assault or murder, but it could
justify a lighter sentence.

The House has either passed or is making good
progress on these proposals. Work on the Senate side
has been slower. If lawmakers are serious about
heIFing those who suffer sexual assault and domestic
violence, they'll pass these measures — and restore
full funding for agencies serving victims — before the
session ends.

Q uotahble

"This stuff has been used for 4.000 years before the birth
of Christ. All of us farmers are conservationists and
environmentalists to a point, and if it was harmful | sure
wouldn™t be doing it.”” .

— Byron Hollembeak, on his plan_to use sewage sludge
from Fairbanks as fertilizer on his Delta Junction farm’
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Rioters suffered nc

WASHINGTON - Before
| became a columnist, 1 was
a reporter — a riot reporter
too. | covered riots in Wash-
ington, D.C., Harlem, Brook-
lyn and one of the very
worst (26 dead) in Newark,
It was in Newark that | got
rellglon — converted to a
mild form of Richard Dale-
yism. It was the late Chicago
mayor who suggested bust-
ing”some heads.

| would notgo anywhere
near that far, But Washing-
ton, D.C., which had itself a
fine little riot in a mixed
Latino neighbarhood for two
nights, seemed to go as far
as possible in the other di-
rection. In full view of tele-
vision viewers, stores were
looted, cars torched, city
buses attacked and the pg-
lice — well, the police did
little. It was not until after
the midnight curfew on the
second night of the riot that
significant arrests were
made. Washington had per-

mitted ~ unpardonable
no-fault rioting.
Some wouyld disagree.

There was "fault," and it
was linked to somethmtk]
called “grievances" — lac
of housing, jobs and, of
course, thé cultural differ-
ences between Latino immi-
grants and the local constab-
ulary. (The shooting of a
Latino by a police™ officer
triggered " the 'riot.) But in
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Newark | learned
matter how legitim
underlying grievance
I a chanCe to have
time and to get so
sumer goods on the
all terms,

.Once, | had thoug:
wise. | had read "t
Watts rioters of I
exercised some discr
what they trashed o:
Only thé stores of
who lived out of th
horhood were hit.

But in Newark,
door-to-door after t
trying to find O
owned the looted stc
cal people, | was, of-
— good people, kind
Thé residents shoo
heads in disbelief. |
what had happened
neighborhood.





