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A l a s k a  S t a t e  L e g i s l a t u r e

H O U S E  O F  R E P R E S E N T A T I V E S  

K e v i n  " P a t "  P a r n e l l
University - Midtown, District 10

(907)465-2647 
Stale Capitol, Rm. 128 

Juneau. AK 99801-1182

S P O N S O R  S T A T E M E N T

I  h a v e  i n t r o d u c e d  H ouse  B i l l  13 0,  "An A c t  r e l a t i n g  t o  
M u n i c i p a l  Ombudsman I m m u n i t y , "  t o  p r o v i d e  f o r  a  m u n i c i p a l  ombudsman 
a n d  s t a f f  t o  h a v e  i n  t h e  same f a s h i o n ,  im m u n i ty  t h a t  i s  c u r r e n t l y  
g r a n t e d  t o  t h e  s t a t e  ombudsman i n  A l a s k a .

I t  w i l l  e n s u r e  t h a t  a m u n i c i p a l  ombudsman c a n  c a r r y  o u t  t h e i r  
d u t i e s  a s  p r e s c r i b e d  by  law  w i t h o u t  r e s e r v a t i o n .  The p o t e n t i a l  was 
r e c o g n i z e d  f o r  a n  ombudsman t o  h e s i t a t e  t o  i n v e s t i g a t e  c e r t a i n  
m a t t e r s ,  o r  r e s e r v e  c r i t i c i s m  o f  a g e n c i e s  a n d  o f f i c i a l s ,  b a s e d  on 
a  t h r e a t  o r  f e a r  o f  c i v i l  a c t i o n  b e i n g  b r o u g h t  a s  a  r e s u l t  o f  
c a r r y i n g  o u t  t h e i r  o f f i c i a l  d u t i e s .

CSHB 130 (JUD)am w o u ld  p r o v i d e  c i t i z e n s  who w i s h  t o  r e p o r t  
m a t t e r s  t o  a  m u n i c i p a l  ombudsman, o r  w i t n e s s e s  com ing  b e f o r e  an  
ombudsman, t h e  c o n f i d e n t i a l i t y  t o  w h i c h  t h e y  a r e  e n t i t l e d .  I t  
w o u ld  a l s o  r e s t r i c t  t h e  i m m u n i ty  t o  o n l y  a p p l y  t o  an  o f f i c e  o f  a 
m u n i c i p a l  ombudsman t h a t  i s  e s t a b l i s h e d  by  o r d i n a n c e  o r  c h a r t e r  and  
r e q u i r e s  c o m p l i a n c e  w i t h  s p e c i f i e d  ombudsman d u t i e s .

The A m e r i c a n  B a r  A s s o c i a t i o n  h a s  a d o p t e d  a  r e s o l u t i o n  w i t h  
m o d e l  ombudsman o r d i n a n c e  s t a t u t e s  t h a t  i n c l u d e  s i m i l a r  p r o v i s i o n s .  
The c o u r t s  h a v e  r u l e d  v a l i d  t h e  s t a t u t e s  p r o t e c t i n g  t h e  ombudsman.

Im m u n i ty  f o r  t h e  Ombudsman o f f i c e  i s  s u p p o r t e d  b y  t h e  
M u n i c i p a l i t y  o f  A n c h o r a g e  A s se m b ly  a s  s t a t e d  i n  t h e  r e s o l u t i o n  
u n a n i m o u s l y  a p p r o v e d  on M arch  5 ,  1991 .  The A n c h o r a g e  M u n i c i p a l
Ombudsman o f f i c e  was e s t a b l i s h e d  n o t  o n l y  b y  c i t y  o r d i n a n c e ,  b u t  
i s  a l s o  p a r t  o f  t h e  c i t y  c h a r t e r  w h i c h  g u a r a n t e e s  t h e  r i g h t  t o  t h e  
a s s i s t a n c e  o f  a m u n i c i p a l  ombudsman i n  d e a l i n g  w i t h  g r i e v a n c e s  and  
a b u s e s .

Committees: Judiciary, Labor & Commerce, Military & Veterans Affairs 
Budget Subcommittee, Administration



O f f i c i a l  B u s in e s s

A l a s k a  S t a t e  L e g i s l a t u r e
(907) 465-2647

H O U S E  O F  R E P R E S E N T A T I V E S  s w c . lp i ,o i .Rm . iz s

K e v i n  " P a t "  P a r n e l l
U n iv e rs ity  - M id tow n , D is t r ic t 10

Juneau, AK 99801-1182

SECTIONAL ANALYSIS

S e c t i o n  1 .  AS 0 9 . 6 5  i s  amended by a d d i n g  a  new s e c t i o n .

S e c .  0 9 . 6 5 . 0 7 5 .

(a)  A c i v i l  a c t i o n  c a n n o t  b e  b r o u g h t  a g a i n s t  t h e  
m u n i c i p a l  ombudsman a n d  s t a f f ,  f o r  a n y t h i n g  t h e y  h a v e  d o n e  i n  
p e r f o r m i n g  t h e i r  d u t i e s ,  a s  p r e s c r i b e d  by o r d i n a n c e  o r  c h a r t e r .

T h i s  d o e s  n o t  a p p l y  i f  t h e  a c t ,  s t a t e m e n t ,  o r  o m i s s i o n  
c o n s t i t u t e d  a  g r o s s  n e g l i g e n c e ,  o r  r e c k l e s s  o r  i n t e n t i o n a l  
m i s c o n d u c t .

(b) The m u n i c i p a l  ombudsman o r  member  o f  s t a f f  may n o t  
t e s t i f y  i n  c o u r t  r e g a r d i n g  t h e  e x e r c i s e  o f  o f f i c i a l  d u t i e s  o f  t h e  
ombudsman e x c e p t  a s  may b e  n e c e s s a r y  t o  c a r r y  o u t  r e s p o n s i b i l i t i e s  
o f  t h e  ombudsman b y  o r d i n a n c e  o r  c h a r t e r .

Committees: Judiciary. Labor & Commerce. Military & Veterans Affairs 
Budget Subcommittee, Administration



S t a t e  o f  A l a s k a  

m b u c i s m a n
Duncan C. Fowler

May 14,1991

Senator R ick H alford, Chairm an 
Senate Judiciary C om m ittee 
Post Office Box V 
Juneau, A laska 99811-3100

R E: CSI-IB-130(JUD)Am 
M unicipal O m budsm en

Y ou asked m e for com m ents about, the  concept of granting m unicipal 
om budsm en the privilege not to testify in court proceedings and im m unity from  civil 
suit.

CSH B -130(JU D )A m  started  its legislative "career" as a sister bill to SB-120.
I support the bill. I t supports the  om budsm an concept. I believe it will help  local 
governm ent om budsm en provide b e tte r legislative oversight of m unicipal program s.

T he H ouse hearing process im proved HB-130 by ensuring the m unicipal 
om budsm an office would be established by ordinance or charter and m ust m eet 
certain  standards. It also lists the  responsibilities of the om budsm an w hich m ust be 
adopted  by local law before the provisions of the bill becom e effective locally. It 
incorporated  criticisms offered by the A nchorage adm inistration.

This bill has been  supported  by a wide variety of Alaskans. T he A nchorage 
Assembly and the A laska M unicipal League have formally gone on record  
supporting the bill. O f special in te rest to me was the support provided by the 
.Anchorage School Superin tendent and School Board. Tnote tha t just th is past fall 
A nchorage voters placed the school district under the  m unicipal om budsm an's 
jurisdiction. I was p leased to see the school board 's quick support for the  m unicipal 
om budsm an office.

T he concepts of im m unity from  suit and the privilege of not testifying in 
judicial actions is reflected  in all o f the model om budsm an legislation. T he H arvard 
Journal on Legislation, T he A m erican B ar .Association and the In ternational Bar 
A ssociation, in resolutions or m odel acts, all recom m end such provisions for 
legislative om budsm en.

T here  are many parallels betw een an om budsm an and a m ediator, but 
om budsm en are officers of governm ental legislative bodies, many m ediators are 
private practitioners. And, I find it of interest that according to the recen t A m erican 
B ar Association study L eg isla tion  on  D ispu te  R eso lu tion , over 40 states have granted 
som e or all of these privileges to m ediators. I have enclosed a m arked and

Reply to:

P.O. Box 102636 
Anchornge, AK 99510-2636 
(907) 277-8846 
(800) 478-2624

P.O. Box WO 
Juneau. AK 99811-3000 
(907) 465-4970 
(800) 478-4970

P.O. Box 74358 
Fairbanks. AK 99707-4358 
(907) 452-4001 
(800)478-3257



Senator Halford - 2 - date

highlighted excerpt of the study which speaks to these issues. (If you would like to 
have the en tire  study, let me know.) It directly relates to  your concerns about 
H B  130/SB 120.

Again, I do support the passage of CSH B-130(JU D )A m . It will not affect my 
office as it applies only to local governm ents. I do see it as good public policy to 
encourage local governm ents to take responsibility for the provision of local 
services. This bill does encourage that by providing reasonable protections to a 
local om budsm an office.

P lease let m e know if you have any questions.

Sincerely,

D uncan C. Fowler 
O m budsm an

D C F:pjc
E nclosure



April 30, 1991

Position Paper

CS HB 130 (Jud iciary) am - Im m unity  o f M un ic ipa l O m budsm an

The Alaska Municipal League, which represents 125 local governments and their 
citizens throughout the State of Alaska, supports CS HB 130 (Judiciary) am. This 
legislation would grant immunity from civil action and privilege not to testify about 
certain matters to a municipal ombudsman and the staff of the ombudsman's office.

Under the provisions of the bill, which are consistent with model legislation on 
ombudsmen, no civil action could be brought against either a municipal 
ombudsman or the ombudsman’s staff for anything done, said, or omitted in 
performing the duties of the office as established by ordinance or charter, except 
in cases of gross negligence or reckless or intentional misconduct. !n addition, they 
could not testify in court regarding a matter involving their official duties except as 
necessary to carry out the responsibilities of the office. The protection would apply 
only when the ordinance or charter establishing the office of ombudsman included 
specific provisions.

If enacted, HB 130 would not only afford protection to municipal ombudsmen and 
their staffs that is comparable to the protection granted to the state ombudsman’s 
office, it would also help to ensure confidentiality for citizens seeking assistance 
from a municipal ombudsman comparable to the protection they would have if they 
sought assistance from the state ombudsman. HB 130 would correct the inequity 
that currently exists between citizens of municipalities that contract with the office 
of the state ombudsman for services and those that have established their own 
locally funded ombudsman’s office.

AML supports the House Judiciary CS for HB 130, as amended.

Member of the Notional League of Cities ana the National Association of Counties



M u n i c i p a l i t y

A n c h o r a g e

P.O. BOX 196650
ANCHORAGE, ALASKA 99519-6650 
(907)343-4433
TOM FINK,
MAYOR

OFFICE OF THE MUNICIPAL M A N A Q E R

A p r i l  3 ,  1992

S e n a t o r  R i c k  H a l f o r d ,  C h a i rm an  
S e n a t e  J u d i c i a r y  C o m m it te e  
P . O .  b o x  V

J u n e a u ,  A l a s k a  99811

Re:  HB 1 30 ,  M u n i c i p a l  Ombudsman Im m uni ty

D e a r  S e n a t o r  H a l f o r d :

A t t a c h e d  i s  t h e  A d m i n i s t r a t i o n ' s  p o s i t i o n  p a p e r  o p p o s i n g  HB 130 ,  
M u n i c i p a l  ombudsman Im m u n i ty .  P l e a s e  p r o v i d e  c o p i e s  o f  o u r  
p o s i t i o n  t o  t h e  members  o f  y o u r  c o m m i t t e e  f o r  t h e  h e a r i n g  on  t h i s  
b i l l  A p r i l  7 t h .

I f  y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  f e e l  f r e e  t o  c o n t a c t  me.

V e ry  t r u l y  y o u r s ,

M u n i c i p a l  M anage r

A t t a c h m e n t



M U N I C I P A L I T Y  O P  A N C H O R A G E  
1 0 9 2  L E G I S L A T I V E  P R O G R A M

L E G I S L A T I V E  I S S U E D

T I T L E ;  H B  13 0 a n d  S B  1 2 0 , M u n i c i p a l  o m b u d w u i n 1 a I m m u n i t y

The M u n i c i p a l i t y  o f  A n c h o ra g e  o p p o s e s  IIB 130 a n d  SB 120 
w h i c h  w o u ld  p r o v i d e  f o r  Ombudsman i m m u n i ty .  W h i l e  a t  
f i r s t  g l a n c e  t h i s  l e g i s l a t i o n  may seem a t t r a c t i v e ,  we 
b e l i e v e  i t  s u f f e r s  f ro m  s e v e r a l  s e r i o u s  d e f e c t s .  As t o  
SB 1 2 0 ,  t h e  b l a n k e t  Im m uni ty  g r a n t e d  t o  M u n i c i p a l  
ombudsman an d  t h e i r  s t a f f  w ou ld  go  f a r  b e y o n d  t h e  
t r a d i t i o n a l  f o r m s  o f  im m u n i ty  f o r  g o v e r n m e n t a l  a c t i v i t i e s  
w h i c h  a r e  e n t i t l e d  t o  im m u n i ty  u n d e r  AS 9 . 6 5 . 0 7 0 .  I t  
a p p e a r s  t h a t  HB 130 i s  t h e  p r e f e r r e d  v e r s i o n  a t  t h i s  
t i m e ;  h o w e v e r ,  e v e n  t h i s  v e r s i o n  r e p r e s e n t s  a  p o o r  p o l i c y  
c h o i c e .

The  p r o p o s e d  HB 130 w ou ld  a f f i r m a t i v e l y  p r o h i b i t  a n  
Ombudsman o r  h i s / h e r  s t a f f  f rom  t e s t i f y i n g  i n  c o u r t  
e x c e p t  a s  may b e  n e c e s s a r y  t o  c a r r y  o u t  r e s p o n s i b i l i t i e s  
e s t a b l i s h e d  b y  o r d i n a n c e  o r  c h a r t e r .  T h i s  p r o h i b i t i o n  
w o u ld  a p p a r e n t l y  p r o h i b i t  t e s t i m o n y  i n  c r i m i n a l  t r i a l s  
a n d  i n  a c t i o n s  a g a i n s t  a  m u n i c i p a l i t y  a r i s i n g  o u t  o f  
g r o s s  n e g l i g e n c e ,  r e c k l e s s n e s s  o r  e v e n  i n t e n t i o n a l  
m i s c o n d u c t  o f  ombudsmen o r  t h e i r  s t a f f .  The  s e a r c h  f o r  
t r u t h  i n  c r i m i n a l  p r o c e e d i n g s  s h o u l d  n o t  b e  h a m - s t r u n g  by  
t h i s  k i n d  o f  r e s t r i c t i o n .

S i m i l a r l y ,  t h e  i n t e n t  t o  s u b j e c t  an  ombudsman o r  h i s / h e r  
s t a f f  t o  r e s p o n s i b i l i t y  f o r  c o n d u c t  w h ic h  c o n s t i t u t e s  
g r o s s  n e g l i g e n c e  o r  r e c k l e s s n e s s  o r  i n t e n t i o n a l  
m i s c o n d u c t  i n  s u b s e c t i o n  (a)  o f  t h e  p r o p o s e d  AS 9 . 6 5 . 0 7 5  
i s  f r u s t r a t e d  b y  t h e  p r o h i b i t i o n  on t e s t i m o n y  i n  
s u b s e c t i o n  (b) o f  t h a t  s e c t i o n .  U n l e s s  a  p r o v i s i o n  o f  a 
m u n i c i p a l  c h a r t e r  o r  o r d i n a n c e  r e q u i r e s  t h e  Ombudsman t o  
t e s t i f y  i n  c r i m i n a l  m a t t e r s ,  o r  c a s e s  a r i s i n g  o u t  o f  t h e  
a c t i o n s  o f  t h e  Ombudsman o r  h i s / h e r  s t a f f ,  t h e  l a n g u a g e  
r e g a r d i n g  g r o s s  n e g l i g e n c e  o r  r e c k l e s s  o r  i n t e n t i o n a l  
m i s c o n d u c t  i s  w i t h o u t  e f f e c t .

The p r o p o s e d  l e g i s l a t i o n  i n  e f f e c t  g r a n t s  t o  t h e  
Ombudsman a n  u n l i m i t e d  l i c e n s e  t o  d e fa m e  o t h e r s .  T h e r e  
i s  no  a s s u r a n c e  t h a t  i n d i v i d u a l s  c r i t i c i z e d ,  e v e n  
w r o n g l y ,  by  t h e  ombudsman w i l l  h a v e  t h e  o p p o r t u n i t y  t o  
r e p l y  t o  s u c h  c r i t i c i s m .  No r e a l  p r o t e c t i o n  i s  a f f o r d e d  
t o  a n  i n d i v i d u a l  who m i g h t  b e  d e fa m e d  by t h e  i n a c c u r a t e

(more)



H B  13 0 ,  a n d  S B  1 2 0  M u n i c i p a l  o m b u d s m a n 'a I m m u n i t y  

C o n t i n u e d

a s s e r t i o n s  o f  t h e  Ombudsman,

F i n a l l y ,  t h e  a r g u m e n t  t h a t  " t h e  s t a t e  h a s  s u c h  a  l a w ,  
t h e r e f o r e  we s h o u l d  h a v e  one  a l s o "  i s  n o t  c o n v i n c i n g .  
T he  m a j o r i t y  o f  t h e  s t a t e s  do n o t  h a v e  s i m i l a r  
l e g i s l a t i o n .  Only  t h e  s t a t e s  o f  A l a s k a ,  H a w a i i  a n d  
N e b r a s k a  g r a n t  s i m i l a r  im m u n i ty  t o  t h e i r  Ombudsman. 
T h e r e  a r e  no p u b l i c  o f f i c i a l s  who s h o u l d  b e  o u t s i d e  o f  
t h e  c i v i l  l a w ,  b e  t h a t  o f f i c i a l s  o f  t h e  s t a t e  o r  i t s  
p o l i t i c a l  s u b d i v i s i o n s .

c o n t a c t :  R i c h a r d  L.  McVeigh, M u n i c i p a l  A t t o r n e y
P h o n e :  3 4 3 - 4 5 4 5
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20)  l i a b i l i t y / q u a l i f i c a t i o n s

S l a t e

a )  C a l i f o r n i a
b)  C o l o r a d o  • y /$*■>•-

c)  F l o r i d a

d) I l l i n o i s
e)  Iowa
f) Louisiana
g) Maine
h) M ic h i g a n

L) M in n e s o ta

j ) New H a m p sh i re  
k) New York

1) N o r t h  C a r o l i n a  
m) O h io  
n) Oklahoma

o)  o r e a o n  
p)  T e x a s

M AR 1 2  1991

q )  V i r g i n i a  

r )  W i s c o n s i n

Post-h"* brand 1axv sm'ntal memo 7571 »o/p*p« ► > j
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Depi.
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(1980)

^0 44.108

f a m i l y  Law A c t  S e c ,  4607 
R e f l o I u t i U L J l l  

S e c .  1 3 - 2 2 - 3 0 1  (1 9 8 3 ;  • 
amended 1988)

J.,9.8.7, S e c .  4 4 ,1 0 1 1  
(amended 1990)
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a)  ' C a l i f o r n i a
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r )  W i s c o n s i n

21)  PROPERTY 

S t a r e
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e )  N o r th  Dakota
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,'PENDIX C,

A i .a 3Ka  St a t u t e s

L e g is l a t u r e

Ch ap t e r  55. O ff ice  of the Om budsm an .

Sec. 24.55.240. Judicial review. A, proceeding or decision of the 

o m b u d s m a n  m a y b e  reviewed i:i superior court only to determine if it 

is contrary to the provisions cf this chapter. (.5 1 ch 22 S L A  19753

Sec. 24.55.250. I m m u n i t y  of the o m b u d s m a n .  A  civil action m a y  

not be brought against the o m b u d s m a n  or a m e m b e r  of the 

o m b u d s m a n’s staff for anything done, said or omitted in performing 

the ombudsman's duties or responsibilities under this chapter. (§ i eh 

32 S L A  1975)

Sec. 24.552260. O m b u d s m a n ' s  privilege not to testify. The 

o m b u d s m a n  a n d  the staff of the o m b u d s m a n  m a y  not testify in a court 

regarding matters coming to their attention in the exerr.se or 

purported exercise of their official duties except as m a y  be necessary 

to enforce tr.e provisions of this chapter. * § i ch 32 S L A  1375)



.'PENDIX R, p. 1 of 1

AI-auka Sta.TUT£3

A rt ic le  -t. O ld o r A luoUuna C omm iss ion .

S e c . 4 4 .2 1 .2 3 1 . O f f ic e  o f  th e  lo u g  t e rm  c a r e  o m b u d s m a n ,
(a ) T he  o ffice  o f the long  te rm  ca re  om budsm an  is e s ta b lish ed  m T b e  
com m iss ion .

(b ) T h e  om budsm an  s h a ll be h ired  by the c om m iss ion . A  m em be r c f 
the  com m iss ion  who has a f in a n c ia l in te re s t in  a long  te rm  ca rc  fa c i l­
ity  in  the  s ta te , o r who has  an y  o th e r c o n flic t o f  in te re s t , m ay  not 
p a rtic ip a te  in  the h ir in g  o f the om budsm an . T h e  om bud sm an  is a f u l l ­
tim e  p os ition  in  the c la s s ifie d  se rv ice .

(c) T he  om budsm an  m ay  n o t h ave  a fin a n c ia l in te re s t in  a  long  
te rm  care  fa c i li ty  in  the s ta te . T h e  com m iss ion  s h a l l adop t re g u la t io n s  
to en su re  th a t the om bud sm an , and em p loyees  and  v o lu n te e rs  o f  the 
o ffice , do n o t h ave  a c on flic t o f  in te re s t o r  an  app ea ran c e  c f  a c o n flic t o f  
in te re s t . (§ 2  ch 108  S L A  1 9 8 8 )

Sec. 44.21.235. C o n f id e n tia lity , (a) Records obtained or m a in ­
tained by the ombudsman are confidentia l, are no t subject to inspec­
tion or espying under AS 09.25.110 —  09.25.120 and. except as pro- 
viaed m ' b) o f th is section, may be ciscicsed on ly at the discretion of 
tr.e omoudiman.

ib) The iden tity of a complainant cr an aider A luskar. on wnose 
ber.ul" 
of the 
by cc

Sei
t'twd
hem 
me c 
i'b) 

la tiv . 
cood
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1989  A M E N D M E N T S

A bill to be en t i t le d  ...............................

A fl ACt relating to alternative dispute te s o lu t io n ; am end ing  3 . 4-t.iut, r ,^ . ; o t u tm g  
HUiliO iutw icm fo r  the a p p ro p r ia t io n  o f  r*v»nu» t o r the- le vy in g  n f  a serv ice  charge ,  
p u rsu a n t  to ft valid  pub lic  p u rp o s e ,  to f u n d  ce r ta in  c o n c i l ia t io n  se rv ices ;  a m e n d in g  s. 
4 4 .3 0 2 , F .S .; req u ir in g  a s s ig n m e n t  o f  c e r ta in  d ispu tes  in v o lv in g  ch ild  cu s to d y ,  
v is i ta t ion , an d  ch ild  s u p p o r t  to ex is t ing  m e d ia t io n  p rog ram s; a m e n d in g  s. 4 4 .3 0 3 , F .S .; 
p ro v id ln s  a cad oft a rb it ra to r 's  fees: d i re c t io n  th* Sup rem e C o u rt to en co u rag e  the use 
o f  vo lu n ta ry  a rb i t ra to rs ;  p ro v id in g  th a t  v o lu n te e r  a rb i t r a to r s  shall be r e tm o u r s e a  to r  
expenses; p ro v id in g  for  discretionary lu ihc t  than m an d a to ry  asscsarnont of oO£t« u n d a r 
certa in-eirc jinu ts tnft .-v  a m e n d in g  J. 44 .304. F .S .: p ro v id in g  e x c e p t io n s  to d ispu tes  
w m c n  m ay  00 r e f e r r e d  to vuiuumry UiiiUiuu mWlwavivn; ureating «. -t 1.00*7, r .e . i  
p ro v id ing  th a t  m e d ia to r s  a n d  a rb i t r a to r s  shall  have ce r ta in  im m u n i ty ;  c rea t in g  s, 
4 4 .3 0 8 , F .S .; p ro v id in g  f o r  f u n d in g  m e d ia t io n  and  a rb i t r a t io n  se rv ices ;  p ro v id in g  an 
e f fe c t iv e  da te .

r® It  E n ac ted  by the L e g is la tu re  o f  the State o f  F lo r id a ;

£

PBd-

Section  I ,  S ec tion  4 4 .1 0 1 , F lo r id a  S ta tu tes , is am ended to read : 

4 4 .1 0 1  F a m ily  M ed ia t io n  < t . c o n c i l ia t e s ,s e rv ic e s .

( 1 )  A  c ou n ty  m ay  e s tab lish  a  fa m i ly  m ed ia tion  o n  c on c ilia tio n . se rv ice  to assist parties in 
resolving a n y  c o n tro v e rs y  in v o lv in g  th e  fa m i ly .

( 2 )  T h e  c o u rt  on  its ow n  m o tio n  o r  on  m o tion  o f  a p a rty  m ay  re fe r  the parties to this 
ifcrvice.

( 3 )  N o tw ith s tan d in g  the  p ro v is io n s  o f  s. 1 19 .1 4 , a ll o ra l o r  w ritte n  com m un ica tion s  in 
roK rd laclon <3T nenoiilac iert praeo*ctan(;o a»a tw m p t  frA m  rmi ra n t lirem sn t! o f  Chapter 1 19 and Sri2.ll be 
Pooafiden tsa i ar.d in a d m iu ib i*  su ev iden t** in nny .cubxeauen: ieaa i p ro c e ed in g , un less the both  parties 
?#gree o th e rw iss . T h is  e x em p tio n  is s u b je c t to the O pen G o v e rn m e n t Sunset R e v iew  a c ; m

ecordance w ith  s. 1 1 5 .1 4 .

( 4 )  A fa m i ly  m e d ia t io n o c .o o .n c ii ia i ia c . se rv ice  is h e re b y  d e c la re d  to se rve  a v a lid  p ub lic  
;purpcse , T h e  bea rd  o f  c o u n ty  c om m iss io n e rs  m ay  su pp o rt sucn a se rv ice  b y  a p p ro p r ia t in g  moneys 
fjfrom c ou n ty  revenues c r  by  le v y in g  a se rv ic e  charge c f  no m ore  than  S2 on an y  c irc u it  c ou rt 
^.proceeding.

p ■ * n11 v>« !tri>r»Uv r o n s t r u e d  in o rd e r  to o s r ry  ou t
^ e ffe c tiv e ly  the p u rp o s e : c f  th is s e c t io n .

itftctioft i ,  S u b fe c rio n  ( i )  n r  x^ction 4 4 ,3 0 2 . F lo r id a  S tatu tes, is” am ended  to read :

4 4 .3 0 2  C o u r t - o rd e re d  m ed ia t io n .

(1) E x cep t  as p r o v id e d  by  ru les p ro m u lg a te d  py m e  S u p re m e  C o u r t ,  a  c o u r t ;

2 fsd M ay  re fe r  all o r  a n y  p o r t io n  o f  a con tes ted  civil a c t io n  f i l led  in a c i rc u i t  cou rt  in,
• j M  f h t a  '« I d isp u te  ts to an v .is su e ;
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t k l  M qv f fc f^ r .u ll Q f-ArLV^a^rt?^n o f  any oouU nleU  g lv lh  a cU vn  fli« U  Jn COUntv cnrnt <nwk:-.L  ...... U ~ *. .W *,*/ —uJUUii*

l l i  Mav.refer alligsugS-ttlaiinK to custody, visitation. or child support with m* ^^ntinn. 
of those casts wh«rfi their*. U.j / iv HUtnru.flJLdnmafcria. m'nUiiai. «v%ftds<»»w>n, if uWMvycuiie 
mediation program has bean established in the circuit or county over which the court has jurisdiction,

Section 3. Subjections (2) and (5) of section 44.303, Florida Statutes, are amended to read;

44.303 Court-ordered, nonbinding arbitration.

(2) Arbitrators shall be selected and compensated in accordance with rules adopted by the
Suprem e C o u r t r n m r rn ia tL a n - . fo r  gi»JaitrAtora_£hflll ..not oxaaad *mfiQ..aar_d&y... T h e S u .v ir .n . ' " m t
lflaU-finc.mrafig..Itig vie- d f - y j lu n t a r v - a E a i t r a ia rs .w h en cy a r-p o s s ib te . .V o lu n te e r  a rb i tra to rs  sha ll h f
emudg.d-to bc_L<mnbiirtmd_D.ufsuqnr to s ..t  12.061 f o r  ail a c tu a l exp en se ; necess ita ted  t 'v .se rv ice  m an 
flrhitrarnr A + ) M + * * w w 4 - * l > « U - i h * - o o * » s K W W x i v * d 4 >y*-fc‘-f«4 - o £ ' r v o t ~ r n « r $ - t h « n  -£"•$■ per ■btry-pioj-£<?-s&rtfj .IV r -as o k  m il*  o f  t f i v o l ' f l M V ) - - « » « < -

(5) ' The party h?.ving,filed for a trial de novo m&y-shfril-be assessed the arbitration costs,
court costs. and other reasonable costs of the party, including attorney's fees, investigation expenses, 
and expenses for expert or other testimony or evidence incurred after the arbitration hearing if the 
judgment upon the trial de novo is not more favorable than the arbitration decision. TheHCWKwrni  ̂
uu>irV4-an-a<seAJ4rtetn.o{l^o&t&.cequktd.upon«a.fijdLag^hat.Jhe. impnxiricus nr.nnm .wniild,c^ ate a 
*tfbs r«iriai-eeejK>mie4»ftjKHeQf>^-*w>uki- ~th*.«weratt-i£-justice*

Section 4. Subsoction (12) is added to section 44.304, Florida Statutes, to read;

44.304 Voluntary binding arbitration,—

(121 X h iv s K T io n s h a i!  n o t a p p ly .to  a n y  d ispu te  in v o lv in g  ch ild  c u s to d y , v is ita tion , o r ch ild  
svpp .3 rL ..0 f to  a n v  d ispu te  w n ich  in voiy.es .the righ ts o L a - th i r d  p a rty  no t a_par.tv .to the a rb itra tion .

Section 5. Section 44.307, Florida Statutes, is created to read:
t

44.307 Immunity for arbitrators and mediators.—An arbitrator appointed pursuant to s.
44.303 or s. 44.304 or a mediator appointed pursuant to 44.302 shall have judicial immunity in the 
same manner and to the same extent as a judge.

Section 6. Section 44.308, Florida Statutes, is created to read;

44.305 Funding'of mediation and arbitration.—The board of county commissioners may
u tp p o r t  m e d ia tio n  and a rb it r a t io n  eerviaoo b y  a p p ro p r ia t in g  money® f r o m  c o u n ty  rovpnuoa o r by 
le v y in g  a se rv ice  cn a rse  o f  no m o re  m an  44 o n  a ny  c o u n ty  c o u r t  c iv i l  p ro ce e d in g .

Section 7, This act shall take effect January 1, 1590, /
C O D IN G : w o rd s  s t r ic k e n  a re  d e le t ic n s ; w o rr it  u n d e r lin e d  »«» add it io n * .

f ia r i2 " '9 1  15=01 eSSRt.PUpGET (W LVSTgf; 5 :37PM \



D E E R IN G ’S CIVIL P R O C E D U R E

'{Torts §216, Creditors' Rights and Remedies § 73, Guardianship and Conservatorship 
%\138; M iller & Starr, Cal Real Estate 2d § 4:60; Witkin Summary (9th ed) Agency and 
m eat §472.

;  C H A P T E R  1

:<i • General Provision*

(Definitions.
. Immunity o f a rb itra to r from  civil liability 
.Reference to portion o f  title o r o f any other law.
r'~-' ■
¥ Starr, Cal Real Estate 2d §33 :2 ; Cal Practice (Rev) Ch 23 Arbitration; W ilkin 
re (3d) Actions § 13, Prov Rem § 71, P W T § 320; W itkin Summary’ (9th ed) Equity

implied agreement. [1961 ch 461 § 2 ; fo rm er 
§ 1280 repealed 1961 ch 461 § 1.] Col Jur 3d 
Actions §1 9 , Landlord and Tenant § 113; 
M iller & Starr, Cal Real Estate 2d §§ 1:48. 
33:1, 33:3, 33:5, 33:6, 33:21, 33:30; Cal 
Practice (Rev) § 23:57; W itkin Procedure 
(3d) Attorneys $ 179; W itkin Sum m ary (9th 
ed) Contracts § 262, Equ ity §§ 41, 42, 46, 
47.

. S12H0 1. (O perative un til Jonna f^ ' 1, 
19§6) Im iaun iry  o f  a rb itra to r ' from  civ il 
liab ility  An a rb itra to r has the imm unity "of a 
jud ic ia l o fficer from  civil liab ility  when act­
ing in the capacity o f  a rb itra to r under any 
6ta:u:e or contract. . . . . . .

The im m unity a ffo rded by this section 
sha ll supplement, and no t supp lan t,' any 
otherw ise'app licab le com m on law o r statu­
tory immunity.

This section shall remain in effect only 
until January  1, 1996, and as of that date is 
repealed, unless a later enacted statute, 
which is enacted before January  1, 1996, 
deletes or extend^ tha t date. Amended Stats 
1990 ch SI7 §2* (SB 1951), operative until 
January 1, 1996. Cal Ju r 3d (Rev) Ashitra- 
tion and Award §§ 44, 93, 107; M iller & 
Starr, C al Real Estate 2d §§ 4:60, 33:21; 
Witkin Summary (9th ed) Tons §322 ,. Eq ­
uity § 39.

§ 12S0.2. (Reforencc to portion of title 
o r of any other law.] W henever reference is 
made in this title to any portion of the title 
or of any other law of this State, the refer­
ence applies to all amendments and addi­
tions thereto now cr hereafter made. [1961 
ch 461 § 2.)

^ ^ ^ S O . ’ .TDefinitJons.] A s used in this
l l p l & i v
^ ^ ^ A g re em en t" 'in c lu d e s  but is no : lim - 
^ ra ^ fe re d h e n t s  provid ing fo r  valuations, 
| | | I p a l i  fi'and sim ilar proceedings and 
aggSfiants .between employers and employ- 

^ ^ S frb e tw ecn  their respective represcnta-
w p ^ 'A w a rd ”  includes but is no : lim ited to 
^ ^ a r d  -made pursuant to an agreement 
pato^ritm g.
[ !|iS$j^G^n^roversy,, means any question 
P jkoc ttb e tw een  parties to an agreement 
wg f f l fo g -'rtich question is one e : law  o r o f 
fp S & b o t fa 'w - - •
f^ j^ S W e u t ra l a rb itra to r" means an arbitra- 
S ^ ^ rK i - jb - ( l )  selected jo in t ly  by the parties 
H $ tf^ flh e  arbitrators selected by the parties 
g £ ^ y.-.appointed by tite court when the 
FsS&Kst or* the arbitrators selected by the 
fc&iftksrfail- to select an a rb itra to r who was tc 
ft jis iS ie icd  jo in tly  by them.

to. the a rb itra tion ”  means a 
EJertrifc the arbitration agreement:

tee is to arbitrate a controversy 
PTcggiant to the agreement; 
jrS ro 'A p u n s t whom such arbitration is 
§ 9 g ra t jju n u a n : to the agreement; o r 
gjgSsVWho 'is made a party tc such arbitra- 
ggttV lj}.’ order o f the neutra l a rb itra to r upon 
tt jg ^ p a rty 's  application, upon the applies- 
f^ tod'bf any other party to the arbitration or 
ginptn the neutral arb itrator's own determ ina-

“Writtcn agreement" shall be deemed 
dude a written agreement which has 
.extended or renewed by an oral or

C H A P T E R  2 
n fo rc em e n t o f A rb i t r a t io n  A g re em en ts

.<$ 12S1. Requisites and validity. 
1251.2. O rder to arbitra' Date
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A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY SUPPORTING STATE 
LEGISLATION TO PROVIDE MUNICIPAL OMBUDSMEN AND STAFF IMMUNITY AND 
PRIVILEGE NOT TO TESTIFY

WHEREAS, l e g i s l a t i o n  h a s  b e e n  i n t r o d u c e d  b e f o r e  t h e  A l a s k a  
S t a t e  L e g i s l a t u r e  i n  b o t h  t h e  House an d  S e n a t e  t o  p r o v i d e  a 
m u n i c i p a l  ombudsman a n d  s t a f f  im m u n i ty  f r o m  c i v i l  a c t i o n  a n d  
p r i v i l e g e  n o t  t o  t e s t i f y  a b o u t  c e r t a i n  m a t t e r s ;  a n d

WHEREAS, t h e s e  tw o  p r o v i s i o n s  a r e  i n  t h e  s t a t e  s t a t u t e  w h i c h  
e s t a b l i s h e d  t h e  s t a t e  ombudsman; an d

WHEREAS, c i t i z e n s  s e e k i n g  a s s i s t a n c e  f ro m  a  m u n i c i p a l  
ombudsman s h o u l d  b e  a f f o r d e d  t h e  same r i g h t s  t o  c o n f i d e n t i a l i t y  a s  
i f  t h e y  s o u g h t  a s s i s t a n c e  f ro m  t h e  s t a t e  ombudsman who a l s o  s e r v e s ,  
u n d e r  c o n t r a c t , a  num ber  o f  l o c a l  c o m m u n i t i e s ;  a n d

WHEREAS, t h e s e  p r o v i s i o n s  may o n l y  b e  e s t a b l i s h e d  b y  s t a t e  
s t a t u t e  r a t h e r  t h a n  b y  l o c a l  o r d i n a n c e ;  a n d  - .  ..

WHEREAS, t h e s e  p r o v i s i o n s  a r e  c o n s i s t e n t  w i t h  t h e  A m e r i c a n  B a r  
A s s o c i a t i o n ’ s  M odel  S t a t u t e  o n  Ombudsmen a n d  t h e  U n i t e d  S t a t e s  
A s s o c i a t i o n  o f  Ombudsmen g u i d e l i n e s ;  and

* i *

WHEREAS, t h e  l e g i s l a t i o n  i s  i n  h a rm ony  w i t h  t h e  A n c h o r a g e
M u n i c i p a l  C h a r t e r  a n d  t h e  A l a s k a  S t a t e  C o n s t i t u t i o n  a n d  w i l l
f u r t h e r  e n h a n c e  t h e  b e n e f i t s  t h a t  c i t i z e n s  o f  t h i s  m u n i c i p a l i t y  
h a v e  come t o  a p p r e c i a t e  by h a v i n g  a n  ombudsman w i t h i n  t h e i r  l o c a l  
g o v e r n m e n t .

NOW, THEREFORE, t h e  A n c h o r a g e  M u n i c i p a l  A s s e m b ly  r e s o l v e s :

T h a t  t h i s  b o d y  e n d o r s e s  l e g i s l a t i o n  p r o v i d i n g  m u n i c i p a l  
ombudsmen a n d  s t a f f  i m m u n i ty  a n d  p r i v i l e g e  n o t  t o  t e s t i f y ,  a n d  
u r g e s  p a s s a g e  b y  t h e  S e v e n t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e .

PASSED AND APPROVED b y  t h e  A n c h o r a g e  A s s e m b ly  t h i s  5
d a y  o f  ____________ , 1 9 9 1 .  A

I

ATTEST:

M urf^Cipal  c l e r k / /

^ /C h ^ i r

UNANIMOUSLY APPROVED ON MARCH 5, 1991

AM 250-91
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AN ACT TO PROVIDE MUNICIPAL OMBUDSMEN IMMUNITY AND 
PRIVILEGE NOT TO TESTIFY (SECTION 09.65.075)

A. Confidentiality / Privilege Not To Testify
The a b i l i t y  f o r  an  ombudsman t o  e f f e c t i v e l y  i n v e s t i g a t e  c o m p l a i n t s  
d e p e n d s  p r i m a r i l y  on t h e  a b i l i t y  t o  d e t e r m i n e  t h e  f a c t s  s u r r o u n d i n g  
t h e  i s s u e .  Common among n e a r l y  a l l  ombudsman o f f i c e s  i s  t h e i r  
a u t h o r i t y  t o  a c c e s s  e s s e n t i a l l y  a l l  i n f o r m a t i o n  w i t h i n  t h e i r  
j u r i s d i c t i o n .  A lo n g  w i t h  t h i s  p ow er  comes  t h e  r e q u i r e m e n t  t o  
p r o t e c t  i n f o r m a t i o n  r e c e i v e d  w h i c h  i s  c o n f i d e n t i a l  o r  p r i v i l e g e d  by 
l a w .  s i m i l a r l y ;  i n  an  e f f o r t  t o  e n s u r e  t h a t  a n  ombudsman i s  
p r o v i d e d  t h e  m o s t  f a c t u a l  i n f o r m a t i o n  p o s s i b l e  f ro m  c o m p l a i n a n t s  o r  
w i t n e s s e s ,  t h e i r  c o n f i d e n t i a l i t y  i s  p r o t e c t e d .

I n  o r d e r  f o r  a n  ombudsman t o  g u a r a n i  * t h a t  t h e s e  c o n f i d e n t i a l i t y  
l a w s  a r e  n o t  v i o l a t e d  and  t h a t  c i t i z e n s  c a n  c o n t i n u e  t o  e n j o y  t h e i r  
r i g h t  t o  s p e a k  f r e e l y  t o  t h e i r  ombudsmen,  i t  i s  n e c e s s a r y  t o  
e s t a b l i s h  t h e  p r i v i l e g e  f o r  a n  ombudsman an d  t h e i r  s t a f f  n o t  t o  
t e s t i f y  i n  c o u r t  r e g a r d i n g  m a t t e r s  i n v o l v i n g  an  o m b u d sm a n ' s  
o f f i c i a l  d u t i e s .

T h e r e  i s  p r e c e d e n c e  f o r  e s t a b l i s h i n g  t h i s  p r i v i l e g e  n o t  t o  t e s t i f y  
f o r  ombudsmen b o t h  on a  n a t i o n a l  a n d  i n t e r n a t i o n a l  l e v e l .  The 
S t a t e  o f  A l a s k a  s p e c i f i c a l l y  r e s t r i c t s  t h e  Ombudsman f rom  
t e s t i f y i n g  ( S e c .  2 4 . 5 5 . 2 6 0 ) ;  a n d  t h e  S t a t e  o f  N e b r a s k a  p r e v e n t s  
t h e  Ombudsman f ro m  b e i n g  r e q u i r e d  t o  t e s t i f y  c r  o r o d u c e  e v i d e n c e  
( S e c .  8 1 - 8 , 2 5 3 ) .

Common among n e a r l y  e v e r y  c l a s s i c a l  ombudsman o f f i c e  i s  t h e  
p r e v i s i o n  t o  p r o t e c t  t h e  c o n f i d e n t i a l i t y  o f  c e r t a i n  i n d i v i d u a l s  a t  ’ 
i n f o r m a t i o n .  The  i n c l u s i o n  o f  s p e c i f i c  l a n g u a g e  w i t h i n  a s t a t u t e  
p r o v i d e s  f u r t h e r  c l a r i f i c a t i o n  t h a t  an  ombudsman s h o u l d  n o t  be 
r e q u i r e d  t o  d i v u l g e  i n f o r m a t i o n ,  o r  t h e  i d e n t i t y  of  a c o m p l a i n a n t  
o r  a w i t n e s s ,  w h i c h  was r e c e i v e d  w i t h  t h e  e x p e c t a t i o n  o f  p r i v a c y .  
C ase  law i s  s u p p o r t i v e  o f  t h i s  p r o t e c t i o n  a t  t h e  s t a t e  l e v e l ,  w i t h  
A l a s k a  c o n t r i b u t i n g  t o w a r d  t h e  c o u r t s '  r e s p e c t  f o r  t h e  p r o v i s i o n s  
c o n t a i n e d  w i t h i n  ombudsman s t a t u t e s .  N o t w i t h s t a n d i n g  t h e  
l i m i t a t i o n s  o f  s t a t e s '  s t a t u t e s ,  t h e  U. s.  f e d e r a l  c o u r t s  h a v e  
e x h i b i t e d  c o n s i d e r a b l e  e f f o r t s  i n  r e s p e c t i n g  t h e  c o n f i d e n t i a l i t y  
p r e v i s i o n s  o f  s t a t e  ombudsmen.
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B, Immunity From Civil Action
The s t r u c t u r e  o f  t h e  c l a s s i c  ombudsman i s  d e s i g n e d  t o  e n s u r e  t h a t  
t h e  ombudsman b e  p r o v i d e d  t h e  f r e e d o m  t o  i n v e s t i g a t e  any a c t  o r  
f a i l u r e  t o  a c t  by  a n  a g e n c y ,  o f f i c i a l ,  o r  p u b l i c  e m p lo y e e  w i t h  o n l y  
s p e c i f i c  e x c e p t i o n s .  One o f  t h e  e s s e n t i a l  p r o v i s i o n s  w h ich  t h e  
A m e r ic a n  B a r  A s s o c i a t i o n  recommended i n  i t s  1969 R e s o l u t i o n  
p r o m o t i n q  t h e  e s t a b l i s h m e n t  o f  ombudsmen w i t h i n  s t a t e  and  l o c a l  
g o v e r n m e n t s  was t o  p r o v i d e  im m uni ty  f o r  ombudsmen an d  t h e i r  s t a f f  
f rom  c i v i l  l i a b i l i t y  on a c c o u n t  o f  o f f i c i a l  a c t i o n s .  A p p a r e n t l y  
t h e  p o t e n t i a l  was r e c o g n i z e d  f o r  an ombudsman t o  h e s i t a t e  t o  
i n v e s t i g a t e  c e r t a i n  m a t t e r s ,  o r  r e s e r v e  c r i t i c i s m  o f  a g e n c i e s  and  
o f f i c i a l s ,  b a s e d  on a t h r e a t  o r  f e a r  o f  c i v i l  a c t i o n  b e i n g  b r o u g h t  
a s  a  r e s u l t  o f  c a r r y i n g  o u t  t h e i r  o f f i c i a l  d u t i e s .

The Im m u n i ty  p r o v i s i o n  h a s  b e e n  p r e v i o u s l y  e s t a b l i s h e d  a t  t h e  l o c a l  
l e v e l  a s  e x e m p l i f i e d  i n  t h e  C h a r t e r  o f  t h e  C i t y  o f  D e t r o i t  ( S e c .  4 -  
315) . The m a j o r i t y  o f  c l a s s i c  ombudsman o f f i c e s  a t  s t a t e ,  
p r o v i n c i a l  an d  n a t i o n a l  l e v e l s  a r e  p r o v i d e d  p r o t e c t i o n  f rom  c i v i l  
s u i t s  a c c o r d i n g  t o  s u r v e y  r e s u l t s  f rom  t h e  I n t e r n a t i o n a l  Ombudsman 
I n s t i t u t e .  Many o f  t h e s e  o f f i c e s  a r e  p r o t e c t e d  f ro m  c r i m i n a l  s u i t s  
a s  w e l l ;  H a w a i i  an d  P u e r t o  R i c o  among th e m .  The H a w a i i  S t a t e  
Ombudsman a l s o  h a s  j u r i s d i c t i o n  o v e r  l o c a l  g o v e r n m e n t a l  u n i t s .

SUMMARY

The p r o p o s e d  am en d m e n ts  e s s e n t i a l l y  a l l o w  d u l y  e s t a b l i s h e d  
m u n i c i p a l  ombudsmen t h e  same p r o t e c t i o n  f ro m  c i v i l  s u i t s ,  and  t h e  
p r i v i l e g e  n o t  t o  t e s t i f y ,  a s  a f f o r d e d  o u r  S t a t e  Ombudsman. The 
b e n e f i t s  o f  t h e s e  p r o v i s i o n s  w i t h i n  t h e  A l a s k a  S t a t e  Ombudsman 
S t a t u t e  h a v e  a l r e a d y  r e a c h e d  c e r t a i n  l o c a l  g o v e r n m e n t s  i n  t h i s  
S t a t e  by v i r t u e  o f  t h e i r  c o n t r a c t i n g  w i t h  t h e  S t a t e  Ombudsman f o r  
ombudsman s e r v i c e s  ( i . e .  J u n e a u ) .  I t  w ou ld  be c o n s i s t e n t  t o  
i n c l u d e  s i m i l a r  p r o v i s i o n s  a s  p r o p o s e d  f o r  m u n i c i p a l  ombudsmen.

P a s s a g e  w i l l  e n s u r e  t h a t  m u n i c i p a l  ombudsmen i n  t h i s  S t a t e  c a r r y  
o u t  t h e i r  d u t i e s  a s  p r e s c r i b e d  by law w i t h o u t  r e s e r v a t i o n ;  and  
p r o v i d e  c i t i z e n s  who w i s h  t o  r e p o r t  m a t t e r s  t c  an  Ombudsman, o r  
w i t n e s s e s  co m in g  b e f o r e  an  Ombudsman, t h e  c o n f i d e n t i a l i t y  t o  w h ich  
t h e y  a r e  e n t i t l e d .

The a p p e n d i c e s ,  i n c l u d i n g  model  s t a t u t e s  f rom  t h e  A m er ican  Bar  
A s s o c i a t i o n  a n d  t h e  H a r v a r d  J o u r n a l  on L e g i s l a t i o n ,  p r o v i d e  
s i g n i f i c a n t  j u s t i f i c a t i o n  f o r  p a s s a g e  o f  t h i s  l e g i s l a t i o n .

P r e p a r e d  by :
M i c h a e l  P .  M i l l s
M u n i c i p a l  Ombudsman, A n c h o r a g e
( P a s t  P r e s i d e n t ,  U. 3 .  A s s o c i a t i o n  o f  Ombudsmen)
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Appendix

University of Miami Law Review (Spring 1975)
American Bar Association Model Ombudsman Statute for State Governments 
Q. Section 17. Ombudsman's Immunities and C. Section 3. Definitions 
Comment by Bernard Frank, Chairman, Ombudsmau Committee, ABA.

American Bar Association Model Ombudsman Statute Background Summary 
Ombudsman Committee Chairman Bernard Frank.

American Bar Association Resolution (1969).
Dealing with Establishment of an Ombudsman

Harvard Journal on Legislation (June 1965)
A State Statute to Create the Office of Ombudsman 
Sections 603 , 604 & 605, and Comment.

International Bar Association, Ombudsman Committee Letter (November 1978) 
Chairman Bernard Frank to MOA Ombudsman, Karla L. Forsythe 
Necessity of State Statute for Municipal Ombudsman Protection.

Anchorage Municipal Attorney Memorandum (July 1990)
Lack of Privilege Not to Testify.

Alaska Statute: Sec. 24.55.240-260, Office of The Ombudsman 

Alaska Statute: Sec. 44.21.231. 235 & 236, Long Term Care Ombudsman

International Ombudsman Institute Report (July 1986)
Court Cases of Special Interest to the Ombudsman Institution 
(Excerpts from United States court cases)
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Y e a r  after  y ea r .  O m b u d s m a n  p ro p o sa ls  n a v e  been  in t ro d u c e d  in a 
m ajo rity  of the s ta te  le g is la tu re s  in the  U n i te d  S t a t e s /  L eg is la t ion  r.as 
been passed  for s ta te -w id e  O m b u d s m e n  in H a w a i i .  N e b r a s k a ,  I o w a ,  ar.c 
A la sk a . : T h e  w o rd  " O m b u d s m a n . "  S w ed ish  in o r ig in ,  m e a n s . . .

vry'NTi
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Q. Section 17. Ombudsman's Immunities

la) N O  P R O C E E D I N G .  C O N C L U S I O N .  R E C O M M E N ­
D A T I O N .  O R  R E P O R T  O F  T H E  O M B U D S M A N  O R  
M E M B E R  O F  H I S  S T A F F  S H A L L  B E  R E  V I E W A B L E  IN  
A N Y  C O U R T ;
iW T H E  O M B U D S M A N  A N D  H I S  S T A F F  S H A L L  H A V E  
T H E  S A M E  I M M U N I T I E S  F R O M  CIV'LL A N D  C R I M I ­
N A L  L I A B I L I T I E S  A S A  J U D G E  O F  T H I S  S T A T E ,  
tc) T H E  O M B U D S M A N  A N D  H IS  S T A F F  S H A L L  N O T  
B E  C O M P E L L E D  T O  T E S T I F Y  O R  P R O D U C E  E V I ­
D E N C E  IN  A N Y  J U D I C I A L  O R  A D M I N I S T R A T I V E  
P R O C E E D I N G  W I T H  R E S P E C T  T O  A N Y  M A T T E R  
I N V O L V I N G  T H E  E X E R C I S E  O F  T H E I R  O F F I C I A L  
D U T I E S  E X C E P T  A S M A Y  B E  N E C E S S A R Y  T O  E N ­
F O R C E  T H I S  A C T .

C O M M E N T .  (a) S u b -se c t io n  (a) p re c lu d e s  ju d ic ia l  re­
v iew  of the  O m b u d s m a n 's  w o rk ,  u n le s s ,  of cou rse ,  he 
h as  v io la te d  the  A ct.

(b) T h i s  s u b - s e c t io n  av o id s  l i t ig a t io n  a.nd h a ra s s ­
m en t by  a n  u n c o o p e r a u v e  agency ,  b u t  does not p rec iu d e

78. Hawa)I RlV StaT. 45 46-1). -16 (1968).
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•
p rosecu tion  fo r  se riou s  m isc on d u c t , o r  re m o v a l from  
o ffice  (§ S (a )).

(c ) T h is  sub -sec tion  ac ts  w ith  § 11(h ) to p ro tec t the 
secrecy and  c o n fid e n t ia lity  o f  in fo rm a t io n  o b ta in e d— in 
o rd e r  to in s t i ll p u b lic  c o n fid e n c e  in his w o rk ; it a lso  
p reven ts  un necessa ry  in te r ru p t io n s  o f  h is w o rk  to tes tify , 
w h ile  a llo w in g  h im  to p ro ceed  in  c o u r t  w h en e v e r neces­
sa ry  (§ l l ( i » .

S ec tion  17(a ) p rec lu des ju d ic ia l re v iew  o f  the p roceed ing s , conc lu ­
s ion s , re c om m en d a tio n s , o r  re p o rts  o f  the O m b u d sm an  o r  m em bers o f ! 
h is s ta f f . J u d ic ia l re v iew  is lik ew ise  fo rb id d e n  in the N e b ra s k a  sta tu te  j 
and  the H aw a ii s ta tu te  excep t i f  in  H a w a ii the O m b u d sm an  con- i 
tra v e n e s  the p ro v is io n s  o f  the  s ta tu te .79 T h e  Io w a  law  is s ilen t on  the ) 
su b je c t . I t  w ou ld  seem  to be im p lic it  in  the A B A  M od e l S ta tu te  and ! 
the N e b ra s k a  s ta tu te  th a t i f  the  O m b u d sm a n  v io la te s  the O m bud sm an  i 
s ta tu te  b is ac tion s  a re  su b je c t to c o u r t  re v iew . •

S ec tion  17 (b ) fu r th e r  p ro v id e s  th a t  th e  O m b u d sm an  and  s t a f f  sh a ll : 
h a v e  the sam e im m un itie s  f ro m  c iv i l a n d  c r im in a l lia b i lit ie s  as a  ju d g e  j 
o f  the s ta te . S om ew h a t s im ila r  la n g u ag e  is used in the H a w a ii sta tu te  
excep t s t a f f  a re  o m it te d .80 Io w a  p ro v id e s  fo r  no c iv il a c tion  except 
re m o v a l fro m  o ffice  u n d e r Io w a  la w  a g a in s t the C itiz e n s ’ A id e  o r  his 
s ta f f  u n le ss  an  act o r  om iss ion  is a c tu a te d  by m a lice  o r  is g ross ly  
n e g lig e n t .11 T h e re  is no  p ro v is io n  in  the  N e b ra s k a  s ta tu te  w ith  respect 
to im m u n ity  f r o m  c iv i l and c r im in a l lia b i li t ie s .

S e c tio n  17(c ) sp ec ific a lly  g ives the  O m b u d sm an  an d  h is s t a f f  im ­
m u n ity  f r o m  be ing  c om p e lle d  to te s t ify  o r  p roduce  ev id en ce  in  any 
ju d ic ia l o r  a d m in is t ra t iv e  p ro c e ed in g  w ith  respec t to a n y  m a tte r  in - 1 
v o lv in g  the  exerc ise o f  th e ir o f f ic ia l d u t ie s  except such te s t im on y  o r j 
ev id en ce  th a t m ig h t be n ecessa ry  to  e n fo rc e  the A ct. S om ew h a t s im ila r j 
la n g u ag e  is used in  the N e b ra s k a  s ta tu te  as to bo th  ju d ic ia l o r  a tim in is- : 
t ra t iv e  p roceed ing s  an d  in the  H a w a ii a n d  Io w a  s ta tu tes as to  c o u rt ; 
p ro c e e d in g s .12 A s w ritte n , the O m b u d sm a n  an d  his s ta f f  m ay  v o l u n ­
ta r i ly  testify ', b u t c a n n o t be c om p e lle d  to  do  so a t le a s t in  the state 
c ou rts . I t  is the in a b i li ty  to c om p e l the  O m b u d sm an  a n d  his s t a f f  to ; 
te s tify  in  the state c ou rts  w h ich  p ro te c ts  the c o n fid e n t ia lity  o f  the < 
in fo rm a t io n  ob ta in ed  by the O m b u d sm a n . A p p lic a t io n  o f  the 
p r iv i le g e d  c om m un ic a tio n  im m u n ity  b v  s ta tu te  to  the ac tiv itie s  o f  the 
O m b u d sm a n  is im p o r ta n t  to the O m b u d sm a n  o ffic e . H ow e v e r , it is 
su bm itte d  th a t the  sta te  O m b u d sm an  an d  h is s t a f f  can  be c om p e lle d  to 
te s tify  in  the fe d e ra l c o u rts 123— a p ro b le m  which w ou ld  h a v e  to be

79. N e b .  Rev Stat. } 81-8.253 iSupp. 1969): Hawaii Rev. Stvt, 5 96-17 (196S)
50. Hawaii Rev . Stat. $ 9o-l? (196S).
51. Iowa C c D E  ANN ; 60IC.20 (Supp. 1974).

Si. N e b  R e v  Stat. 5 SI-S.2SJ .'Supp- ’.969): H a w a i i  Rev, S t a t  3 V6-17 l o w *

C o p e  a m n .  § 60tc.:o iSupp. 19:4 ).
S 2k. R a y m o n d  A. Cornell. Deputy CiUlcn’s .Aide tor Cooettions, loon, w a s  sub parr, .v-d lo
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re s o lv ed  by a p p ro p r ia te  fe d e ra l le g is la t io n .* 7 T h a t  a c om p la in t- 
h a n d lin g  c ru c ia l app o in ted  b y , re sp o n s ib le  to, and s e rv in g  a t the 
p le a su re  ot the execu tiv e  has no im m u n ity  a t a il, is one o f  the reasons 
the use o t die te rm  “ O m b u d sm an ”  s h o u ld  be con fin ed  to those com ing  
w ith in  J ic  d e fin it io n  g iven  at the o u ts e t o f  th is a rt ic le .
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A S  U S E D  IN  T H IS  A C T ,
(a ) '‘ A G E N C Y "  M E A N S  A N Y  D E P A R T M E N T ,  O R ­
G A N IZ A T IO N . B O A R D , C O M M IS S IO N , C O U N C IL .  
IN S T IT U T IO N  O R  O T H E R  G O V E R N M E N T A L  E N ­
T I T Y  O F  -------------------------------------------------------------------------------------
(N A M E  O F  S T A T E ] ,  A N D  A N Y  O F F IC IA L ,  O F F IC E R ,  
E M P L O Y E E ,  O R  M E M B E R  T H E R E O F  A C T IN G  O R  
P U R P O R T IN G  T O  A C T  B Y  R E A S O N  O F  H IS  C O N ­
N E C T IO N  W I T H    ________________________________________
(N A M E  O F  S T A T E ] ,  E X C E P T :

(1 ) A N Y  C O U R T ,  O R  J U D G E  A N D  A P P U R T E ­
N A N T  J U D IC IA L  S T A F F ;

(2 ) T H E  L E G IS L A T U R E ,  IT S  M E M B E R S ,  IT S  
C O M M IT T E E S ,  IT S  S T A F F  A N D  IT S  E M P L O Y E E S ;

(3 ) T H E  G O V E R N O R  A N D  H IS  P E R S O N A L  
S T A F F ;

[(4) (A L T E R N A T E  A ) A N Y  P O L IT IC A L  S U B D IV I ­
S IO N  O F  T H E  S T A T E ; ]

( (4 ) (A L T E R N A T E  B i M A Y O R S , C O U N C IL  M E M ­
B E R S .  A N D  J U D G E S  O F  A N Y  P O L IT IC A L  S U B D IV I ­
S IO N  A N D  T H E I R  P E R S O N A L  S T A F F S , ]

(51 A N Y  M U L T I - S T A T E  G O V E R N M E N T A L  E N ­
T I T Y .
!b) A N  " A C T  O F  A N  A G E N C Y "  M E A N S  A N Y  A C T IO N , 
D E C IS IO N ,  F A IL U R E  T O  A C T , O M IS S IO N , R U L E  O R  
R E G U L A T IO N ,  IN T E R P R E T A T IO N .  R E C O M M E N ­
D A T IO N , P O L IC Y ,  P R A C T IC E  O R  P R O C E D U R E  O F  
A N Y  A G E N C Y .
ic ) " P E R S O N "  M E A N S  A N Y  IN D IV ID U A L .  A G G R E ­
G A T E  O F  IN D IV ID U A L S ,  C O R P O R A T IO N .  P A R T ­
N E R S H IP .  O R  U N IN C O R P O R A T E D  A S S O C IA T IO N .

COMMENT.

4. L o c a l g o v e rn m en t e x c lu s io n  fro m  o r  in c lu s io n  in the O m ­
b u d sm a n ’s ju n sd ic t io n  is le ft  to the d ec is ion  o f  the le g is la tu re . I f  
p o lit ic a l s u b d iv is io n s  a re  to  be e x c lu d ed  (a s  in  N e b ra s k a ) , a p p ro p r ia te  
la n g u ag e  is re c om m ended  :n  the A B A  M od e l S ta tu te . I f  lo c a l g o v e rn ­
m en t is to  com e w ith in  the ju r is d ic t io n  o : the O m b u d sm a n , then the 
A B A  M o d e l S ta tu te  recom m end s  th a t the p h ra se  " a n a  lo c a l"  be in ­
c lu d ed  in  the le g is la t iv e  pu rpose  (se c tion  o n e ) a n d  fu r t h e r  th a t cons id ­
e ra t io n  be g iven  to exc lu d e  m  the section  th ree  d e fin it io n  o f  "ag en cy " 
c e rta in  lo c a l o f f ic ia ls . B o th  Io v .a  a n d  H aw a ii h a v e  ju r is d ic t io n  ove r

n . low* Code Ass'. 5 POlC.I-Jui (Supp ,N£». SUrv. Stat. ) u-A.-’ i i j u iS«p?
iloOi.

.'0. Hawaii Rrv. Stat } iSupp. isr-n.
; i .  Hawaii Rtv Stat. $ <)f>-iiAA2) iiSoSi; tow* Code Ann 4 vOiC l-ti&i tSuop. -TD 

Nca. R iv. Stat. 5 Sl-S.140UX6I iSupp. J<54><3)
U  Hawaii Ri v . Stat. 5 sp- iuad) t ; upp isr-n.
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local g o v e rn m e n t ,  bu t only  t he H aw aii  law  m akes provistor. ( t v  a 107-1 
a m e n d m e n t )  for an exc lu s ion  for m a>ors  and  counc ils  o( the va riou s 
c o u n t i e s . -■*

It  is a p p ro p ria te  to discuss at th is p o in t ie v t rn l p rob lem s in 
c onn ec t ion  w ith  lo c a l g o v e rnm en t. It- is o b v io u s  tha t om ittin g  loca l 
g o v e rn m en t from  ;he ju r is d ic t io n  o f the state O m b ud sm an  does not 
p re v e n t the c re a tion  o f  the o ffice  by a p o lit ic a l su b d iv is io n  c f  the state. 
O n  the o th e r  h an d , the com m en t to section  one does raise the question 
i ,o r ig in a lly  posed b y  P ro fe s so r L . H a ro ld  L e v in s o n , a m em ber o f  the 
O m b u d sm an  C om m itte e ) w h e th e r in c lu s ion  c f  lo c a l g ove rnm en t w ill 
be in te rp re te d  as p reem p ting  to the state ju r is d ic t io n  o ve r both state 
and  lo c a l agencies to p re v en t a lo c a l g o v e rn m en t from  es tab lish ing  its 
ow n  lo c a l O m b u d sm an . T h e  A B A  M od e l S ta tu te  does not add ress this 
p o in t, b u t th is w rite r be lie ve s  tha t the qu e s tion  m ust be an sw e red  in 
the a f f i rm a t iv e . T h e  p rob lem  o f  im m un itie s  o f  the lo c a l O m bud sm an  
d iscussed  h e re a fte r  u n d e r section  17 p o in ts  to the d e s ira b ility  o f state 
le g is la t io n  c o v e r in g  the su b je c t o f  lo c a l g o v e rnm en t E ith e r a state 
s h o u ld  g iv e  its O m b u d sm an  ju r is d ic t io n  o v e r  b o th  lo c a l and  state 
agencies o r  a state sh ou id  h ave  seve ra l s ta tu te s , one  p e rm itt in g  locai 
g o v e rn m en t to  e s tab lish  a lo c a l O m b ud sm an  u n d e r the d e ta iled  p ro v i­
s ions o f  a  state s ta tu te  and  the o th e r e s tab lish in g  a s la te  O m bud sm an  
w ith o u t lo c a l ju r is d ic t io n . :s

A n o th e r poss ib le  a lte rn a t iv e  suggested by P ro fe s so r L ev in son  is to 
h ave  a s ta tu te  p ro v id e  fo r  a s ta te -w ide  O m b u d sm an  w ith o u t loca l 
ju r is d ic t io n  b u t to g ive en ab lin g  a u th o r ity  fo r  a n y  locaJ g o v e rnm en t to 
e s tab lish  a  lo c a l O m b u d sm an  w ith  e ssen tia lly  the sam e a ttrib u te s  and 
p ow e rs , s u b je c t  to som e v a r ia t io n s .10

; .  I t  is m ade d e a r  in  the A B A  M ode ! S ta tu te  an d  the spree state 
s ta tu tes  th a t m u iti-s ta te  g o ve rnm en t en titie s  are exem p t from  the 
ju r is d ic t io n  o f  the O m b u d sm a n .:7 H ow e v e r , the language  o f  the A B A  
M od e l S ta tu te  and the H aw a ii sta tu te  is p re fe ra b le , oecausc o f  its 
s im p lic ity , to  the language  o f  the N e b ra s k a  and  Io w a  s ta tu tes , the 
la t te r  s ta t in g , “ any  in s tru m en ta lity  fo rm ed  p u rsu a n t to  an in re rs ta te  
c om p ac t a n d  an sw e rab le  to m o re  than  one  s ta te ."

6 . T h e  A B A  M od e l S ta tu te  lik e  Io w a  does no t spec ify  an ex c lu ­
sion fo r  fe d e ra l agencies because it was deem ed  su p e rflu ou s  m  v iew  o f 
c on s titu tion a l lim iia d o n s . H ow e v e r , the H aw a ii and  N eb ra s k a  statutes 
do c o n ta in  such  an  e x p lic it e x c lu s io n .:s

2* Hawaii Riv . Stat. < I o- iu k Txij) iSupp.
2 i. For cximple. the Croreut leoJlamrc pivx-d :n 19/4. H 3. iS amcncuru the ACanta Ciiv 

Charter providing lor in  Omoudinan. On opinion o/ ihe Cllv Attorney to the et.’ r r t :h ; i ihe yuic 
In * * v i improper. tne Ciiv Count:! p i o i c C  m o *n OmouCiman ordinance.

26. tellers Irom Proietior L. Harold Levinson '•? 2rrna-*a Frank. Oct. 2D. lO o . and )W- 
IS IS 74.
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A M E R I C A N  B A R  A S S O C I A T I O N
S E C T I O N  O F  

AD M I N I S T RA T I V E  

L A W

CH  A in  MAH 
F«*nl» M W o (*r,c ,» ti 

3000 Ono Un«ll n »»»  
M oution, T» 77003

c .H A in M A H -c u e c r  
M iflon COwyn H»/n«on 

6 j i I «  COO 
1701 f>onn»ylv«<u». Av*. 

W Aihm otoi'. DC 30000

R E c n e rA H Y
W lllu  b . O ntll 

IflftO K St H .W 
Wt«hlr»gton. DC 20000

O U O Q f.T  O F F ic c n  
c n t f l* *  KMinow am ooi

3000 Co/um oi* RtJ., N W. 
W w om gioo. DC 20000

7CC7IO N  nSCFOATC 70 
- lO U S f O P 0£L£QA76S 

Fi»nturn M fio fiu itt 
Su n * ooo 

SCJV-.1717. fit.. N .W . rVnmn'jiOfl OC 20000
C O U H C i'. M E U B C f lS  

Log u  J  H ncio r 
Miami. PL 

N«u 0 luok lcO n lek 
w am m cio ri. OC 

ja c k  L . Lxnr 
W irm ington. DC 

J « r r »  f i . W illiam* 
Am tm , TX 

F r«4 *r ie K  O kvit 
Cotum oik. MO 

MafOArt £. Foff»»t 
w u n m o io n . DC 

CSfro ll L . Gilliam 
W untftg ion . OC 

Victor C . Ro«onblum 
C r.c so o . IL  

W illiam  F Cortrall 
Cm caeo . IL  

Poqot C . C/»mton 
ltn*c» . NY 

jo o i E . Hoitman 
W athlngton, DC 

n ic n t ra  C . w n«y  
w tin in c -o ri. DC

^ a Z T  n £? IF tlH Q  
ChaiHMAH 

J c n n T  M lllaf. j r .
. W M nm oion. OC

A iR M A H . D IV IS IO N  O F 
■ATE A D M IN IS T R A T IV E  

LAW
Gecttrov C M a U U , J r .  

Now n> y«n. CT

C .M irm i.i. L « e i,( • ( !» *  
A oUv r v  Com m /n** 

W iliam  H. A llan 
w n m in g icn . DC

£anor-in -C h l*i 
A a m in .'jirsr/w  

L ia r  R e v  law  
Oarnal J .  b iu m  

Toronto, Can»d«

You w i l l  f i n d  a t t a c h e d  a Model  Ombudsman S t a t u t e  Cor 
S t a t e  G o v e rn m e n t s  ( p a g e s  1 - 1 5 ) ,  t h e  A m e r i c a n  Bar  A s s o c i a ­
t i o n  r e s o l u t i o n  on t h e  Ombudsman (p a g e  1 6 ) ,  a n d  a 
recommended b i b l i o g r a p h y  o n  t h e  Ombudsman ( p a g e s  1 7 - 1 9 ) .

The Ombudsman C o m m i t t e e ,  S e c t i o n  o f  A d m i n i s t r a t i v e  
Law, A m er ic an  B a r  A s s o c i a t i o n ,  c o n c l u d e d  s e v e r a l  y e a r s  ago  
t h a t  a  u n i f o r m  S t a t e  Ombudsman A c t  was n o t  n e e d e d  i n  t h i s  
c o u n t r y  b u t  t h a t  a Model Ombudsman S t a t u t e  w o u ld  s e r v e  a 
v e r y  u s e f u l  p u r p o s e .

At t h e  r e q u e s t  o f  t h e  Ombudsman C o m m i t t e e ,  Y a le  
L e g i s l a t i v e  S e r v i c e s  u n d e r t o o k ,  t o  p r e p a r e  a Model  Ombudsman 
S t a t u t e  f o r  S t a t e  G o v e r n m e n t s .  Edward  G. G r o s s m a n ,  a 
s t u d e n t  a t  Y a le  U n i v e r s i t y  Law S c h o o l ,  a c t e d  a s  p r o j e c t  
c o - o r d i n a t o r  a n d  p r e p a r e d  a  f i r s t  d r a f t  o f  a  Model  
Ombudsman S t a t u t e  f o r  S t a t e  G o v e r n m e n t s .  The Model  
S t a t u t e  a s  p r e p a r e d  by Y a l e  L e g i s l a t i v e  S e r v i c e s  was 
r e v i e w e d  by a  s p e c i a l  c o m m i t t e e  o f  t h e  Ombudsman C o m m it te e  
and  t h e  comments  o f  t h e  c o m m i t t e e  m em bers  a r e  r e f l e c t e d  i n  
t h e  f i n a l  d r a f t  o f  t h e  M ode l  S t a t u t e  a t t a c h e d  h e r e t o .  The 
Model S t a t u t e  d r a w s  h e a v i l y  on  P r o f e s s o r  W a l t e r  G e l l h o r n ' s  
U n o f f i c i a l  Model  Ombudsman S t a t u t e .  P r o f e s s o r  G e l l h c r n ,  
who i s  a  member o f  t h e  s p e c i a l  c o m m i t t e e ,  g a v e  h i s  c o n s e n t  
t o  t h e  u s e  o f  h i s  U n o f f i c i a l  Model  Ombudsman S t a t u t e  a s  a 
b a s e  t o  p r e p a r e  t h e  Model  Ombudsman S t a t u t e  f o r  S t a t e  
G o v e r n m e n t s .

The Model Ombudsman S t a t u t e  f o r  S t a t e  G o v e rn m e n ts  
m e e t s  t h e  t w e l v e  (*1'2T e s s e n t i a l s  o f  _ar£ O m p u a s m a h ~ S ta tu t e  
s e t  f o r t h  i n  t h e  r e s o l u t i o n ' a d o p t e d ' b y  "the* House* o f  
D e l e g a t e s  o f  t h e  A m er ican  B a r  A s s o c i a t i o n  i n  19 6*9 a s

byrecommended by t h e  Ombudsman 
P r o f e s s o r  K e n n e th  C u l t  D a v i s

C o m m i t t e e  t h e n  
a n d  am ended  i n

h e a d e d
19 7 1 .

T h i s  Model Ombudsman S t a t u t e  f o r  S t a t e  G o v e r n m e n t s  
i s  i s s u e d  by t h e  Ombudsman C o m m i t t e e ,  S e c t i o n  o f  A d m i n i s ­
t r a t i v e  Lav ,  A m er ic an  B a r  A s s o c i a t i o n ,  b u t  r e p r e s e n t s  a 
j o i n t  w ork  p r o d u c t  o f  t h e  Y a le  L e g i s l a t i v e  S e r v i c e s  an d  
t h e  Ombudsman C o m m i t t e e ,  S e c t i o n  o f  A d m i n i s t r a t i v e  Law, 
A m e r ic an  B ar  A s s o c i a t i o n .  The b i b l i o g r a p h y  was p r e p a r e d  
by Mr. G rossm an .

The Ombudsman C o m m i t t e e  e x t e n d s  i t s  a p p r e c i a t i o n  t o  
Y a le  L e g i s l a t i v e  S e r v i c e s  a n d  t o  Edward G. G ro s s m a n .

B e r n a r d  F r a n k ,  C h a i r m a n
Ombudsman C o m m i t t e e
S e c t i o n  c f  A d m i n i s t r a t i v e  Law
A m e r i c a n  Bar  A s s o c i a t i o n
931 H a m i l t o n  M a l l
A l l e n t o w n ,  P e n n s y l v a n i a  1S105
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American Eiar Association Resolution

The fo llo w in g  R eso lu tio n dea ling w ith  the estab lishm ent o f an Om budsm an was adopted by the Am erican Bar 
Assoc ia tion a t the M id yea r Meeting o t the House o f Delegates iri 1059 :

3 c  i t  H a o lvec/, Tha t th e American Sar Assoc ia tion recomm ends :

1. T ha t sta te ar.d loca l governments o f the U n ite d States shou ld give cons ide ra tion to tne 
estab lishm ent o f an ombudsm an au tho r ize d to  inqu ire in to  a dm in is tra tiv e action and to  make pub lic 
c r it ic ism .

P. T ha t each s ta tu te or o rd inance estab lish ing an om budsm an shou ld con ta in the fo llo v r in g 
tw e lve essentials: (1 ) a u th o r ity  o f the ombudsm an to  c rit ic is e a ll agencies, o ffic ia ls , and pub lic 
employees excep t cou rts and th e ir oersenne!, leg isla tive bodies anc tn s trp e rs o n n e l, and tne cruet 
execu tive and Ivr. personal s ta ff: (2) independence o f th e  om budsm an from  co n tro l b y any o th e r 
o ff ic e r, excep t fo r h is re spon s ib ility to  the legis la tive b o d y ; (3) a pp o in tm en t by the legisla tive body 
or appo in tm en t b y the executive w ith  c o n firm a tio n  b y a designated p ro p o r tio n o f tne legisla tive 
body , p re fe ra b ly m ore than a m a jo r ity , s jc b  as tw o - th ird s ; (4) indepsdence o f the ombudsm an 
th rough a long te rm , n o t less than fiv e years, w ith  freedom  from  removal excep t fo r cause, 
de te rm ined by m o re than a m a jo r ity  o f th e legis la tive bod y , such as tw o -th ird s ; (5) a high salary 
equ iva len t to  th a t o f a designated to p o ff ic e r ; (6) freedom  of th e  ombudsm an to  em p lo y his own 
assistants and to  delegate to  th em , w ith o u t res tra in ts o f c iv il service and c lass ifica tion acts; (7) 
freedom o f the om budsm an to investigate any act o r fa ilu re  to act b y any agency, o ff ic ia l, or pub lic 
em p loyee ; (3) access o f th e  ombudsman to all pub lic records he fin d s re levant to an inves tiga tion ; (2) 
a u th o r ity  to in q u ire  in to  fairness, correctness o f fin d ing s , m o tiv a t io n , adequacy o f reasons, 
e ffic ie n c y , and p ro cedu ra l p ro p r ie ty o f any action o r in a c tio n b y  any agency, o ff ic ia l, or pub lic 
em p loyee ; (10 ) d is c re tio n a ry power to  de te rn ins w na t com p la in ts to  investigate and to  de te rm ine 
w ha t c ritic ism s to  make o r to pub lic ize ; { ’ ’ ) opp t • m ity  fo r any agency, o f f ic ia l, o r pub lic 
em p loyee c r it ic iz e d  by the ombudsman to  have adv<.r. a no tice o f th e c ritic ism  and to pub lish w itn

| tne c rit ic ism  sr. answering sta tem en t; (12 ) im m u n ity o f the omoudsrr.an ar.d his s ta ff from  c;v ii , i
■ ■ lia b i l i ty  on accoun t o t o ff ic ia l a c tio n . l i

2. T ha t fo r th e  purpose o t de te rm in in g the w o rk a b il i ty  o f the ombudsman icea w ith in  tne 
Federai gove rnm en t, th e fe de ra l gove rnm en t snou ld e xp e rim e n t w itn  the estaD lisnment o f an 
ombudsm an or om budsm en fo r lim ite d geographica l are3 o r areas, fo r a specific agency o r agencies 
c r fo r a lim ite d pnase o r lim ite d phases o f Federal a c t iv ity .

4. T ha t estab lishm en t o f a Feaerai gove rnm en t-w ide om budsm an program shou ld aw a it 
find ings based upon the expe rim en ta tion recommended .

S e  ir  F u r th e r  F .eso h 'sd , T r.a t the Section o f A dm in is tra tiv e  Law is cu tho riaea to  present the 
views o f the A ssoc ia tion and tc  encourage tne estab lishm ent o : om budsm en m occo rcance w itn  the 
provis ions o f th is F ieso lu tion , by all necessary and app rop ria te means.

i
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H arvard  Jourr.a'. j r .  Legislation

YPPENDIX

A  S t a t e  S t a t u t e  r o  C r e a t e  

T h e  O f f i c e  o f  O m b u d s m a n

‘226 Harvard journal on Legislation

S e c t io n  603 . Jud icia l review .

N o p roceed ing  o r decision o f the Om budsm an m ay be rev iew ed in 
any cou rt, unless it contravenes the prov is ions o f this Act.

S e c t io n  604 . Im m unity of the Ombudsman.

T he  Om budsm an has the same imm unities from  c iv il anc crim ina l 
lia b ility  as a judge o f this state. I

S e c t io n  605 . Ombudsman's privilege not to testify.

T h e  O m budsm an and his start sh a ll not testify in any  cou rt w ith |

the p rov is ion s o r this A c t .

COMMENT

S e c t io n  6 0 3 . Ju d ic ia l Review .

T h is  se c t io n  p re v e n ts  an  ag en cy  o r  o ffic ia l fro m  se cu rin g  ju d ic ia l 
re v iew  o f  th e  O m b u d sm an 's  re c om m en d a t io n s . S in ce  the  O m b u d s ­
m an  has n o  p ow e r to  rev ise  a g e n cy  a c tio n s , i t  is u n lik e ly  th a t 
a n y o n e  w o u id  be  h e ld  to h a v e  s ta n d in g  to  o b je c t  to  h is re c o m ­
m en d a t io n s . H o w e v e r , since the in s t itu t io n  is n ew  in  th is  c o u n try , 
on e  c a n n o t be  c e rta in  b ow  th e  la w  w i l l  d e v e lo p . T h is  p ro v is io n  is 
in c lu d e d  to  g u a ra n te e  th a t the O m b u d sm a n  w i l l  n o t  b e  r r e o u e n t iv  
in v o lv e d  in  lit ig a t io n  w h en  an  a g e n cy  d is a g re e s  w ith  h is  a p p ra is a l 
o f  its a c tio n s .

S e c t i o n  6 0 4 . Im m u n ity  of the O m budsm an.

T h e  O m b u d sm a n  is g iven  the im m u n it ie s  f r o m  c iv i l a n d  c r im in a l 
p ro s e c u t io n  th a t a re  e n jo y e d  b y  a s ta te  ju d g e . T h e  m o s t s ig n ific a n t 
o f  th e se  is im m u n ity  f ro m  lia b i l i t y  fo r  d e fa m a t io n  a r is in g  o u t  o f* * u

s ta tem en ts  m ad e  in  th e  exercise o f  h is d u tie s .

S e c t i o n  6 0 5 . Om budsm an’s p riv ileg e  not to te stify .

T h e  p u rp o s e  o f  th is  sec tion  is to  e n c o u ra g e  p e o p le  to  c o o p e ra te  
w ith  th e  O m b u d sm an , w ith ou t f e a r  th a t h e  w i l l  d iv u lg e  in fo rm a ­
tio n  d is c lo s e d  to  h im  in con fid en ce . T h is  s e c t io n  a lso  p ro te c ts  the

*

O m b u d sm a n  a n d  h is s u e  from  th e  em b a rra s sm en t a n d  in te s ruD ->.
t io n  o f  h a v in g  to  te s t ify  in  re g a rd  to  cases th e y  h a v e  in v e s t ig a te d . 
H o w e v e r , s ince th e  O m b u d sm an  m a y  n e e d  re c o u rs e  to  th e  cou rts  
to  p e r fo rm  h is du tie s  u n d e r th is a c t , th is  p r iv i le g e  is n o t  w ith h e ld  
f ro m  h im . I t s  m o s t lik e ly  -use is to  e n fo rc e  h is  s u b p o en a  p ow e r 
u n d e r  s e c t io n  4 0 3 . H e  m a y  a lso  te s t i fy  in  r e g a rd  to the  p e n a lt y  fo r  
o b s t ru c t io n  u n d e : sec tion  SOT.
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I n t e r n a t io n a l  B c r  A s s o c ia t io n  

O m b u d s m a n  C o m m i t t e e

Chairman Vice Chairman
Bernard Frank (USA) ,\iex Q Wen (Cana da I

November  1 7 ,  1978

Ms. K a r l a  L.  F o r s y t h e  
Om budsperson
M u n i c i p a l i t y  o f  A n c h o ra g e  
O f f i c e  o f  t h e  Ombudsman 
Pouch 6 -6 5 0
A n c h o r a g e ,  A l a s k a  99502 

Dear  Ms. F o r s y t h e :

Thank y o u  f o r  t h e  copy  o f  t h e  l e t t e r  t o  P e t e r  
F reem an .  You r a i s e d  two p o i n t s :

1 .  C o n f i d e n t i a l i t y  o f  c o m m u n i c a t i o n s  b e t w e e n  
c o m p l a i n a n t s  a n d  y o u r  o f f i c e .  T h i s  p r o b l e m ,  p l e a s e  n o t e  
p a g e s  439 t o  441 i n c l u s i v e  f ro m  my a r t i c l e  o n  " S t a t e  
Ombudsman L e g i s l a t i o n  i n  t h e  U n i t e d  S t a t e s " ,  S e c t i o n  17, 
p a g e s  1 3 - 1 4 ,  o f  t h e  Model Ombudsman S t a t u t e ,  an d  p a g e s  4 7 -4 8  
o f  my a r t i c l e  on  t h e  N e b r a s k a  P u b l i c  C o u n s e l .  T h i s  p r o b le m  
was d i s c u s s e d  a t  one  o f  t h e  w o r k s h o p s  a t  t h e  D a y to n  c o n f e r e n c e . .
The p r o b lem w i t h  l o c a l  gov e rnm en t  i s  t h a t  t h e  o n l y  i t e m  o n  t h e  
s u b j e c t  i s  a L o c a l  o r d i n a n c e  a n d  t h e n  t h e  Immuni t y  e x t e n d s  o n l y  
i n  t h o s e  c o u r t s  w h i c h  a r e  s u b j e c t  t o  t h e  j u r i s d i c t i o n  o f  t h e  
l o c a l  g o v e r n m e n t s . You w i l l  n o t  h a v e  im m u n i ty  i n  t h e  s t a t e  
c o u r t s  a n d  c e r t a i n l y  n o t  i n  t h e  f e d e r a l  c o u r t s .  H ow ever ,  i f  I  
•were y o u  I  w o u ld  do w h a t  I  c o u l d  on t h e  l o c a l  l e v e l  and y o u  w i l l  
n o t e  t h e r e  a r e  s e c t i o n s  on im m u n i ty  i n  t h e  F l i n t  C h a r t e r ,  p a g e  
20 ,  and  t h e  D e t r o i t  C h a r t e r ,  S e c t i o n  4 - 2 1 5 .  The s t a t e  s t a t u t e  
m ig h t  be  n e c e s s a r y  t o  p r o t e c t  you  i n  t h e  s t a t e  c o u r t s  b u t "' t h i s  
wouL-d~ c f  c o u r s e ”- h o t  p r e c l u d e  b e i n g  " subpoenaec"_f o r " a  f e d e r a l  
c o u r t .  Your  o n l y  ho p e  t h e r e  w o u ld  b e  t o  h a v e  a f e d e r a l  s t a t u t e  
t o  c o v e r  t h i s  s u b j e c t .  T h e r e  r e m a i n s  a  g r e a t  d e a l  o f  work i n  
t h i s  p a r t i c u l a r  a r e a .  I  w o u ld  s u g g e s t  t h a t  you  w r i t e  to  
W i l l i a m  P .  A n c r i c k , I I ,  O f f i c e  o f  t h e  C i t i z e n s '  A i c e ,  515 E a s t  
T w e l f t h  S t r e e t ,  Des M o in e s ,  Io w a ,  5 0 3 1 9 ,  b e c a u s e  h i s  o f f i c e  h a s  
been  i n v o l v e d  i n  s e v e r a l  c a s e s  i n v o l v i n g  freedom, f ro m  .vuopoena 
i n  a f e d e r a l  c o u r t .  The e a r l y  p a r t  o f  t h i s  y e a r ,  a F e d e r a l  .Judge 
h e l d  t h e  c o n f i d e n t i a l i t y  o f  t h e  Iowa Ombudsman r e c o r d s  on t h e  
b a s i s  t h a t  t h e r e  was no f e d e r a l  i n t e r e s t  i n v o l v e d  and t h e  s t a t e  
p o l i c y  s h o u l d  p r e v a i l  a s  r e f l e c t e d  i n  t h e  S t a t u t e  g r a n t i n g  
i m m u n i t y .

Address co rre sp o n d e n ce  to  the C h a irm a n  
931 H a m ilto n  M a il. P. O  Bor 419. A/lcmouin. P A  1S105. U  S .A . T e le ph o ne  :2 1 5 ) 435-S092



APPENDIX e , p

Ms. K a r l a  L. F o r s y t h e  
Page 2
November 17 ,  1973

2 .  W ith  r e s p e c t  t o  p r o v i s i o n s  c o n t a i n i n g  n o n ­
r e t a l i a t i o n  s e c t i o n s ,  I  w o u l d  r e f e r  you  to  p a g e  44 o f  t h e  
N e b r a s k a  a r t i c l e ,  S e c t i o n  1 3 ( e )  o f  t h e  Model S t a t u t e ,  and  
p a g e  432 o f  t h e  U n i v e r s i t y  o f  Miami a r t i c l e .  O f f h a n d ,  I 
f o u n d  o n l y  a  s e c t i o n  op. t h i s  i n  t h e  N e b r a s k a  s t a t u t e .

I f  you  w i s h  t o  d i s c u s s  t h i s  f u r t h e r ,  p l e a s e  con La
m e .

3 F :d c

E n c l o s u r e s



DATE:

TO:

FROM: 

THRU: 

THRU: 

SUBJECT:

MUNICIPALITY OF ANCHORAGE 

MEMORANDUM

I
C ofrjj^?% ^ation 

orney/Citeqj j

fRECEIVED

APPEND IX 7. /I. i  o f 2

J U L  I  2 ) 9 9 0
J u l y  6 ,  1S90

. . ,  . Ottice ol inn   -
M i c h a e l  M i l l s ,  Ombudsman

K e v in  F i n n i g a n ,  A s s i s t a n t  M u n i c i p a l  A t t o r n e y

Jam e s  E . Ramsey, D ep u ty  M u n i c i p a l  At t o r

R i c h a r d  D. Klfcby, M u n i c i p a l  A t t o r n e y / ^

MOA v.  R o b e r t  H. S t a f f o r d
S u p e r i o r  C o u r t  C a s e  No. 2AN-29-7337 C i v i l

You h a v e  a s k e d  w h e t h e r  AMC 2 . 6 0 . 1 2 0 ( C )  p r o v i d e s  a u t h o r i t y  t o  
ex em p t  t h e  Ombudsman f rom  h o n o r i n g  a s u b p o e n a  t o  t e s t i f y  a t  a 
t r i a l .

SHORT ANSWER

AMC 2 . 6 0 . 1 2 0 ( C )  d o e s  n o t  p r o v i d e  a r e c o g n i z a b l e  p r i v i l e g e  e x e m p t ­
i n g  t h e  Ombudsman from h o n o r i n g  a s u b p o e n a  and t e s t i f y i n g  '  a t  
t r i a l .

FACTS
Mr. S t a f f o r d  h a s  a d v i s e d  t h e  Ombudsman and h i s  a s s i s t a n t  t h a t  he  
w ould  be i s s u i n g  them a s u b p o e n a  t o  a p p e a r  and t e s t i f y  a t  r . i s  
u p co m in g  t r i a l .  Mr. S t a f f o r d  had  p r e v i o u s l y  f i l e d  a c o m p l a i n t  
w i t n  t h e  O m budsm an 's  o f f i c e  c o n c e r n i n g  a l l e g e d  i m p r o p r i e t i e s  bv 
an  e m p lo y e e  a t  t h e  P a r k s  and R e c r e a t i o n  D e p a r t m e n t .  The 
O m budsman 's  o f f i c e  made an i n i t i a l  i n q u i r y  i n t o  t h e  m a t t e r  b u t  
d i d  n o t  i n v e s t i g a t e  t h e  m a t t e r  b e c a u s e  o f  p e n d i n g  l i t i g a t i o n .

DISCUSSION

AMC 2 . 6 0 . 0 7 0 ( C )  s t a t e s :

The Ombudsman s h a l l  p r o t e c t  t h e  c o n f i d e n t i a l i t y  o f  com­
p l a i n a n t s  o r  w i t n e s s e s  c o m in g  b e f o r e  them e x c e o t  i n s o f a r  
a s  d i s c l o s u r e  may be  n e c e s s a r y  t o  e n a b l e  th e 'O m b u d s m a n  
t o  c a r r y  o u t  h i s  d u t i e s .

The ab o v e  p r o v i s i o n  d o e s  n o t  p r o v i d e  a p r i v i l e g e  f rom  h o n o r i n c  a j 
s u c p o e n a  o r  t e s t i f y i n g  i n  c o u r t .  I n s t e a d ,  AMC 2 .5 0 .C 7 C (C ' .  p r o h i -  j | 
s i t s  t h e  Ombudsman f rom  v o l u n t a r i l y  d i s c l o s i n g  i n f o r m a t i o n  j 1



APPENDIX r, p.

M ic h a e l  M i l l s ,  Ombudsman 
J u l y  6 ,  1990 
Page  2

o b t a i n e d  f rom  c o m p l a i n a n t s  and w i t n e s s e s  e x c e p t  i n s o f a r  as  d i s ­
c l o s u r e  may be n e c e s s a r y  t o  e n a b l e  t h e  Ombudsman t o  c a r r y  c u t  h i s  
d u t i e s .  The S t a t e  Ombudsman i s  a f f o r d e d  p r o t e c t i o n s  n o t  g i v e n  t o  
t h e  M u n i c i p a l  Ombudsman. AS 2 4 . 5 5 . 2 6 0  s t a t e s  t h a t  " t h e  ombudsman 
and  t h e  s t a f f  o f  t h e  o m b u d sm an 's  o f f i c e  n a y  n o t  t e s t i f y  i n  a 
c o u r t  r e g a r d i n g  m a t t e r s  coming t o  t h e i r  a t t e n t i o n  i n  t h e  e x e r c i s e  
o r  p u r p o r t e d  e x e r c i s e  o f  t h e i r  o f f i c i a l  d u t i e s  e x c e p t  a s  may be 
n e c e s s a r y  t o  e n f o r c e  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r . "  Based  on 
AS 2 4 . 5 5 . 2 6 0 ,  t h e  S t a t e  Ombudsman may r e f u s e  t o  t e s t i f y  a s  a w i t ­
n e s s .  A l a s k a  R u l e  o f  C o u r t  501 r e c o g n i z e s  c e r t a i n  p r i v i l e g e s  
f rom  t e s t i f y i n g  i n  c o u r t .  Among t h o s e  r e c o g n i s e d  a r e  p r i v i l e g e s  
p r o v i d e d  i n  e n a c t m e n t s  o f  t h e  A l a s k a  L e g i s l a t u r e .  A l a s k a  R u le  c f  
C o u r t  501 t h u s  w ouid  r e c o g n i s e  t h e  p r i v i l e g e  o f  t h e  S t a t e  
Ombudsman p u r s u a n t  AS 2 4 . 5 5 . 2 6 0  from t e s t i f y i n g  a s  p r o v i d e d  oy 
s t a t e  l a w .  No s u c h  p r o t e c t i o n  i s  r e c o g n i z e d  f o r  t h e  M u n i c i p a l  
Ombudsman.

P l e a s e  c o n t a c t  t h i s  o f f i c e  i f  we may b e  o f  f u r t r . e r  a s s i s t a n c e .

KF: Id  
M/MlLLSl



C H A P T E R  GU1G

C IT IZ I5N .S ' A 11)15

GOlG.l Definitions.
601(1.2 Office established.
G0IG.3 Appointment —  vacancy.
GOlG.'l Gili7.cn o f United States m id resident, o f Iowa. 
G0IG.5 Term —  removal.
G01G.G Deputy —  assistant for penal agencies.
G01G.7 Prohibited activities.
G0IG.8 Closed files.
GOlG.l) Powers.
G01G.10 No churge for services.
GOlG.l I Subjects for investigations.
GOlG.l2 Complaints investigated.

GOlG.l.') No investigation —  notice to nm ip ln irtnn l.
noiG.i-i Institutionalized complainants.
GII1G.15 Deports critica l of agency or officer.
0(11(5.1G Dceoinmcndnlinns to agency.
GIIIG.17 I'ublicatinn o f conclusions.
G0IG.18 Deport to general assembly.
G01C.19 Disciplinary action recommended.
GUlO.20 Immunities.
G0IG.21 Witnesses.
GO 1(5.22 l ’cnalties.
GO 1(5.23 Citation.

GOlG.l Defin itions.
As used in th is chapter:
1. “P e rso n ''menus nn ind iv idua l, agg.agate o f in d i­

viduals, corpo ra tion , partnersh ip , o r un incorpora ted 
association.
2. "Agency'' means all governmenta l en titie s , de­

partm ents, boards, commissions, councils o i in s t itu ­
tions, and any office r, employee o r member the reo f 
acting o r pu rpo rting to act in the exercise o f o ffic ia l 
duties, bu t i t does not include:

a. Any court or judge or appu rtenan t ju d ic ia l sta ff.
b. The members, comm ittees, or perm anen t o r 

temporary staffs o f the Iowa general assembly.
c. The governor o f Iowa or the governor's persona! 

sta ff.
d. Any in s trum en ta lity formed pursuan t to nn in ­

terstate compact and answerable to more than one 
state
It. “O fficer* means any o ffice r oT an agency.
•!. "Em ployee" means any employee o f an agency.
5. "A d m in istrative actio n " means any po licy o r na­

tion taken by an agency o r fa ilu re to act pursuan t to 
law.
|C73. 75, 77. 79. S’ , 5G01G.1]

GQ1G.2 Office established.
The o ffice o f citizens ' aide is established.
IC73, 75, 77, 79. 81, §6016.2]

G01C.3 Appointment —  vacancy.
The c itizens ’ aide shall be appo in ted by the legisla­

tive council w ith Ihe approval and con firm a tio n o f a 
cons titu tiona l m a jo rity o f the senate and w ith  Ihe ap ­
proval and con firm a tion o f a con s titu tio n a l m a jo r ity 
o f the house o f representatives. The legisla tive council 
shall f i l l a vacancy in th is office in the same manner 
as the o rig ina l appo in tm en t. I f the appo in tm en t or 
vo, .ncy occurs while the general assembly is not in 
session, such appo in tm ent shall be reported to the sen­
ate and the house o f representatives w ith in th ir t y  days 
o f the ir convening a t the ir next regular session fo r 
approval and con firm a tion .

The citizens' aide shall employ and supervise all em­
ployees under the citizens ' aide's d irec tion in such pos­
itions m id a t such salaries as shall be au' horized by the 
legislative council. The legislative council s iia ll hear 
and act upon appeals o f aggrieved employees o f the 
office o f the citizens' nidc.
|C73, 75,77 , 79, 81. §6010.3]

601 G.d Citizen o f United States and resident o f Iowa.
The cilizens ' aide shall be a citizen o f the Un ited 

States and a resident o f the sta le o f Iowa, and shall be 
qualified to analyze problems o f law, adm in is tra tio n 
and public policy.
|C73, 75, 77, 79, 81, §6010.4]

G01G.5 Term —  removal,
The citizens' aide shall hold office fo r fou r years 

from the firs t day in Ju ly o f the year o f approva l by the 
senate and the house o f representatives, and u n til a 
successor is appointed by the legislative council, unless 
the citizens' aide can no longer perfo rm  the o ffic ia l 
duties, o r is removed from office. T he c itizens ' aide 
may at any lim e be removed from office by con s titu ­
tiona l m a jo rity vote o f the two houses o f the general 
assembly or as provided bv chap te r 66. I f  a vacancy 
occurs in the office o f citizens' aide, the depu ty c i t i ­
zens' aide shall act as citizens' aide u n til the vacancy 
is filled by the legislative council. 4 
|C73. 75. 77. 79. 81. §6111G.5]

G01G.G Deputy —  assistant fo r penal agencies.
The citizens' aide shall designate one o f the mem­

bers o f the s ta ff as the deputy c itizens ' aide, w ith  au­
th o r ity to act as citizens' aide when the c itizens ' aide 
is absent from the state or becomes disabled. The c i t i ­
zens'a ide may delegate to members o f the s ta ff any o f 
the citizens' aide's au tho rity o r duties except the duty 
o f fo rm a lly making recommendations to agencies o r 
reports to the governor or Ihe general assembly.
The c iiizens ' aide shall appo in t nn assistant who 

shall he p rim a rily responsible fo r inves tiga ting com ­
p la in ts re la ting to penn! or correctiona l agencies. 
|C73. 75, 77, 79. 81. §GOIG.O]
84 Acts, cli 1046, §1



601G.7 Prohibited activities.
N e ithe r the citizens' uide nor nny member ( if the 

s ta ff shall:
1. Hold another public office o f trust or p ro fit 

under the laws o f th is state other than the o ffice o f 
notary public.
2, Engage in other employment fu r remuneration 

w ith nn agency against which a com p la in t may lie filed 
under th is chapter or tha t could create a con flic t o f 
in terest or interfe re in the performance o f the person's 
duties under th is chapter.
3, Know ing ly engage in or m ain ta in nny business 

transactions w ith persons employed by agencies 
against whom complain ts may be made under the p ro ­
visions o f th is chapter.
4. i ’e actively involved in partisan affa irs ,
|C73, 75, 77, 79. 81. §G()1G.7)
84 Acts, ch 1046, §2

001G.8 Closed files.
The citizens' aide- may m ain ta in secrecy in respect 

to all matters including the iden tities o f the com p la in ­
ants or witnesses coming before .the citizens' aide, ex­
cept tha t the general assembly, any stand ing 
comm ittee o f the general assembly or the governor 
may require disclcsure o f any m atte r and shall have 
complete access to the records and files o f the c itizens ' 
aide. The citizens' aide may conduct private bearings.
(C73, 75, 77, 79, 81. §G0lG.8J

G01G.9 Powers.
The citizens' aide may:
1. Investigate, on com p la in t or on the c itizens ' 

aide's own motion, any adm in is tra tive action o f any 
agency, w ithou t regard lo the fin a lity o f the adm in is ­
tra tive action, except tha t the citizens ’ aide shall no t 
investigate the compla in t o f an employee o f nn agency 
in regard to th a t employee’s employment re la tionsh ip 
w ith the agency. A communication o r receipt o f in fo r ­
m ation made pursuant to the powers prescribed in th is 
chapter shall no t be considered an ex parte com m un i­
cation as described in the provis ions o f section 17A.17.
2. Prescribe the methods by which com pla in ts are 

to be made, received, and acted upon; determ ine the 
scope and manner o f investigations to be made: and, 
subject to the requirements o f th is chapter, determ ine 
the form , frequency, and d is tr ib u tio n o f the conc lu ­
sions and recommendations o f the citizens' aide.
3. Request and receive from each agency assist­

ance and in fo rm a tion p.s necessary in the performance 
o f the duties o f the office. The citizens' aide may exam 
me the records and documents o f any nscncy unless its 
custodian demonstrates tha t the exam ination would 
vio la te federal law or result in the denial o f federal 
funds to the agency. I f the document sought is required 
by law- to be kept con fidentia l, the agency may refuse 
access un til the citizens’ aide demonstrates th a t the 
document is relevant or m ateria l to an investiga tion 
authorized under subsection 1. I f the citizens’ aide is 
provided access lo the con fiden tia l document, the c i t i ­
zens’ aide is subject to the same policies and penalties 
regarding the con fid en tia lity o f the document as an 
employee o f the agency. The citizens ' aide may enter 
and inspect premises w ith in any agency's con tro l,
4. Issue a subpoena to compel nn \ person to ap ­

pear, give sworn testim ony, or produce documentary 
or other evidence relevant to a m atte r under inqu iry . 
The citizens' aide, deputies, and assistants o f the r - l i- 
zens' aide may adm in ister oaths to persons giving tcs-

titnouy before them . I f a .. i t ness f i t  her fa ils or refuses 
to obey a subpoena issued by the c itizens ' aide, the 
citizens' aide may pe titio n the d is tr ic t court having 
ju risd ic tio n for nn order d irec ting obedience to the 
subpoena. I f the court finds that the subpoena should 
be obeyed, it shall enter an urtle r requ iring obedience 
to the subpoena, and refusal In obey the court o rde r is 
subject to pun ishment fo r rnntcmpt..
|C73, 75, 77. 79. 81, §(iOlG.l); 82 Acts, ch I02G, §1)

G01G.10 No charge for services.
No monetary or o ther charge shall lie levied upon 

nny person as a prerequis ite lo presen ta tion o f a com ­
p la in t lo the c itizens ' aide.
IC7I1, 75, 77. 79, 81. §001(1.10)

GOlG.l 1 Subjects for investigations.
An appropria te subject fo r inves tiga tion by the 

office of the c itizens ' aide is nn adm in is tra tiv e action 
th a t m igh t be:
1. Contra ry lo law o r regulation.
2. Unreasonable, un fa ir , oppressive, nr incons is t­

ent w ith the general course o f nn agency's fu n c tion in g , 
even though in accordance w ith law,
3. Rased on a m istake o f law o r n rh itrn ry in ascer­

ta inments o f fact.
4. Rased on im proper m o tiva tio n o r irre le van t 

consideration.
5. Unaccompanied bv an adequate s ta tem en t o f 

reasons. The c itizens ’ aide may also lie concerned w ith 
strengthening procedures and practices wh ich lessen 
the risk th a t objectionable adm in is tra tive actions w ill 
occur.
|C73. 75. 77, 79, 81, §001G.11|

G01G.12 Complaints investigated.
The citizens ’ aide ,.iay receive a com p la in t from  any 

source concerning nn adm in is tra tive action . T h e c i t i ­
zens' aide shall conduct n suitab le inves tiga tion in to 
the adm in is tra tive actions complained o f unless the 
citizens' aide finds subs tan tia ting facts tha t:
1. The com pla inan t has available ano the r remedy 

or channel o f com p la in t which the com p la in an t could 
reasonably he expected to use.
2. The grievance perta ins to a m a tte r outs ide the 

citizens ’ aide power.
3. The com p la inan t iias no substantive o r proce­

dural in te rest w h ic li is d irec tly affected by the m a tte r 
complained about.
•1. The com p la in t is tr iv ia l, frivo lous , vexa tious, or 

not made in good fa ith
5. O ther com p la in ts are more w o rth y o f a tte n tio n .
fi. The citizens ' aide resources are in su ff ic ie n t for 

adequate investigation .
7. The com pla in t has been delayed too long to ju s ­

t ify  present exam ina tion o f its m erit.
The citizens ' aide may decline lo inves tiga te a com ­

p la in t. hut shall not he p roh ib ited from in q u ir in g  in to 
the m a ile r complained about o r in to re la ted problems 
at some fu tu re time.
|C73. 75. 77. 79, S I. §601(7.12)

G01G.13 No investigation —  notice to complainant.
I f the c itizens ' aide decides not to inves tiga te , the 

complainant shall he in fo rm ed o f the reasons fo r the 
deci‘ i'>n. I f the c itizens ' aide decides to investiga te , tlie 
complainant and the agency shall lie n o tif ie d o f the 
decision. A fte r completing cons ide ra tion o f a com ­

l
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p la in t. w lic iln *r or m il it has been investigo led . the 
citizens' aide shall w ithou t delay in fo rm  the nunphm i- 
ant o f the fad . and if appropria te , shall in fo rm  the 
adm in is tra tive agency involved, T he c itizens ' aide 
shall on request o f the com p la inan t, and as app rop ri­
ate, report the status o f the inves tiga tion to (he com ­
plainant.
|C73, 75, 77, 71). 81, §001(1.13: H2 A d s . ch 1020, §2|

(501(1.11 Institutionalized complainants.
A le tte r to the citizens ' aide from o person in a cor- 

lectional in s titu tio n , n hosp ita l, o r o the r in s t itu t io n 
under the con tro l o f an adm in is tra tive agency shall he 
immed ia te ly forwarded, unopened to the c itizens ' aide 
by the in s titu tio n where the w rite r o f the le tte r is n 
resident. A le tte r from the c itizens ' aide to such a 
person sha ll he immed ia te ly delivered, unopened lo 
the poison.
1073, 75, 77, 79, 81, §001G. 14)

GO lG .l5 Reports c ritica l o f agency o r o ffice r.
Before announcing a conclusion or recommendation 

tha t critic izes an agency o r any o ffice r or employee, 
the citizens ’ aide sha ll consult w ith th a t agency o ffice r 
o r employee, and shnll a ttach to every repo rt sent or 
made under the provis ions o f th is chnp tc r a copy o f 
nny unedited comments made by o r on beha lf o f the 
officer, employee, o r agency.
(C73, 75, 77, 79. 81, §G01G.15]

601G.16 Recommendations to agency.
If, having considered n com p la in t and whatever m a­

te ria l the citizens' aide deems pe rtinen t, the c itizens ’ 
aide finds substantia ting facts tha t:
1. A m atte r should he fu rth e r considered by the 

agency;
2. An adm in is tra tive action should he mod ified or 

caoceled;
3. A ru le on which an adm in is tra tive action is 

based should be altered;
4. Reasons should he given for an adm in is tra tive 

action; or
5. Any other action should he taken by the agency, 

the citizens ' aide shall sta te the recommendations to 
the agency, i f  the c itizens ’ aide requests, the agency 
shall, w ith in twenty work ing days n o tify  the citizens' 
aide o f any action taken on the recommendations or 
the reasons for no t com ply ing w ith them .
I f tne citizens' aide believes tha t an adm in is tra tive 

action has occurred because o f laws o f wh ich results 
are un fa ir or otherwise objectionable, the c itizens ' aide 
shall no tify the general assembly concern ing desirable 
s ta tu .c rv change.
|C "3 . 75. 77. 79. 81, §G0IG.1G|

601G.17 Publication c f conclusions.
The c itize n :' aide may pub lish the conclusions, rec­

ommendations. and suggestions and tra n sm it them to 
the governor, the general assembly or any o f its com ­
mittees. When pub lish ing an op in io n adverse to an 
adm n is lra tive agency nr o ffic ia l the citizens ' aide 
shall, unless excused by the agency or o ffic ia l a llec lod . 
in c lic e w ith  the op in ion any uned ited reply made by 
the agency.
Any conclusions, recommendations, and sugges­

tion ; so published may at the same tim e he made ava il­
able to the news media o r others who may he 
com erned.
|C?3. 75. 77. 79. HI. §G0IC.17|

GO I (1.18 Report Ir. general assembly.
'I be citizens ' aide shall by A p r il I o f each voar sub­

m it an ecnnum irn lK designed and reproduced report 
to the general assembly and to the governor ct ncern- 
ing the exercise o f the c itizens ' aide functions during 
the preceding calendar year. In discussing matters 
w ith which the c itizens ' aide has been concerned, the 
citizens' aide shall not id en tify specific persons i f to do 
so would cause needless hardsh ip . I f the annual repo rt 
critic izes a named agency or o ffic ia l, it shall also in ­
clude unedited replica made by the agent' ; or o ffic ia l 
lo the critic ism , unless excused by the agency or o f f i ­
cial affected.
|C73, 75, 77, 79, 81, §G01G.18; 82 Acts, ch 102G, §3)

G0IG.19 D iscip linary action recommended.
I f the citizens ' aide believes tha t any pub lic o ffic ia l, 

employee or other person iias acted in a manner w ar­
ran ting crim ina l oi d isc ip lina ry proceedings, the c i t i ­
zens' aide shrill refer the m a tte r lo the appropria te 
autho rities .
)G73, 75, 77, 79, 81, §G0lG.19j

G01G.20 Immunities.
' ' No c iv il action, except removal from office as p ro ­

vided in chnptcr GG, or proceeding shall lie commenced 
against the citizens 'a ide or any member o f the s ta ff fo r 
nny act o r om ission perfo rm ed pursuan t to the p ro v i­
sions o f th is chapter unless the act o r om ission is actu ­
al ed by malice or is grossly negligent, no r shnll the 
citizens' aide or any member o f the s ta ff he compelled 
lo testify in nny court w ith respect In nny m a tte r in ­
volv ing the exercise o f the citizens ' aide’s o ffic ia l du ­
ties except as nr,ay he necessary lo enforce the 
provis ions o f th is chapter.
|C73, 75. 77. 79, 81, §G01G.20]

G31G.2I Witnesses.
A person required by the citizens ' aide lo provide 

in fo rm a tion shnll he paid the same fees and trave l 
allowances as are extended to witnesses whose a tte n d ­
ance has been required in d is tr ic t courts o f th is 
slate. Officers and employees o f an agency shall no t he 
entitled to such fees and allowances. A person who. 
w ith or w ith ou t service o f compulsory process, p ro ­
vides oral or documentary in fo rm a tio n requested by 
the citizens’ aide shall he accorded the some priv ileges 
and immun ities as arc extended to witnesses in the 
courts o f th is state, and shall also he en title d to he 
accompanied and advised by counsel while being ques­
tioned.
|C73. 75. 77, 79, S I, §G01G.21|

601G.22 Reunifies.
A person who w illfu lly  obstructs o r h inde rs the law ­

fu l actions o f the c itizens ' aide or the c itizens ' aide's 
sta ff, or who w illfu lly misleads o r a ttem p ts to mislead 
the citizens ’ aide in the c itizens ’ aide's inqu iries , shall 
he guilty o f a simple misdemeanor.
| l '7 ; i. 75. 77. 79. SI. §GtHG.22|

GO IG.23 Citation,
This chapter shall lie known and may be cited as the 

“ Iowa C itizens ' A ide Act".
|C73. 75. 77. 79. S I. §(i0 lG ,23 |
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UNITED ST A T ES  - A L A S K A

"Ki mb e r l y  S h i n n  v. C h a r l e s  Ue/.ter, et ai. "

4FA - 3 1“ !736~Civ. (Alaska S.C.) O r d e r  J u n e  6, 1982

O M B U D S M A N  O F F I C E S  - C O N F I D E N T I A L I T Y *

The p l a i n t i f f  sought tc cor,pell the t e s t im o n y  of a staff member cf the 

O f f i c e  of O m b u d s m a n  for A l a s k a  at trial. The O f f i c e  of o m b u d s m an  had 

inv es t i g a t e d  a c o m p l a i n t  wriich r e l a t e d  to the p l a i n t i f f ' s  pres e n t  legal 

acticr.. The O f f i c e  cf O m b u d s m a n  b r o u g h t  a Mo t i o n to Str i x e  the staff

me m b e r name from the W i t n e s s  L ist a n d  a P r o t e c t i v e  O r d e r  barring tne

p r o d u c t i o n  of W i t n e s s e s  cn. d o c u m e n t s  f r o m  the o f f i c e  of Om budsman. The 

O m b u d s ma n ' s  m o t i o n  was b a s e d  p r i m a r i l y  o n  the c o n f i d e n t i a l i t y  provi s i o n s  

of the statute: AS 2 4 . 5 5 .’.60(b) "The O m b u d s m a n  shall m a i n t a i n  

c o n f i d e n t i a l i t y  w i t h  r e s p e c t  to all m a t t e r s  ar.d the iden t i t i e s  of tne 

c o m p l ai n a n t s  or w i t n e s s e s  com i n g  b e f o r e  hi m e x c e p t  insofar as di s c lo s u r e s  

may be n e c e s s ar y  to enable h i m  to c a r r y  out his dut i e s  ar.d to support hit 

r e c o m m e n d a t i o n s .''; and cn AS 2 1 . 5 5 . 2 6 0  "The O m b u d s m a n  ar.d his staff may 

not testify in a court r e g a r d i n g  m a t t e r s  c o m i n g  to their a t t e nt i o n  ir. the 

e x e r c i s e  cr p u r p o r t e d  e x e r c i s e  of t h e i r  o f f i c i a l  duties except as may oe

n e c e s s a r y  to enforce the p r ov i s i o n s  cf this c h a p t e r . "  The S u p e r i o r  C ourt 

g r a n t e d  the O rd e r  striking the staff memb e r s  nam e  from tne Witn e s s  List 

ar.d a P rotective Order b a r ri n g  the p r o d u c t i o n  cf wi t n e s s e s  and/or 

d o c uments from tne O m b u d s m a n  Off i c e  was entered

n 1/



INTERNATIONAL O M BUDSMAN INSTITUTE: CASES 

J u ly  2 4 .  1986

PENDIX I, p. 2 of 3

Page 32

UNITED STATES - IOWA 

"Kelly v. Brewer"

RC C iVll No. 73-177-2, order filed April 28, 1975

IOWA C I T I Z E N S’ AIDE* U.S. FEDERAL C O U R T  S U B P O E N A *  O M B U D S M A N  - 

C O N F I D E N T I A L I T Y *
t

T he Iowa Citizens' Aide (Ombudsman) Mr. Thomas R. Mayer was served w i t h  a 

Fede r a l  Court subpoena. Mr. Mayer has tried to resist attempts to have 

his O m b udsman office U3ed as a means of d i s c o v e r y  for litigation. The 

o nl y  possible solution to the present d i l e m m a  fac i n g  State O m b u ds m e n  ir. 

the United States w ould be Federal l egislation g r a n t i n g  immunity from 

F e d e r al  subocena. The court ruling requiring a m e m b e r  cf the O m b u d s m a n ' s  

staff to testify m  court was not appealed sir.ee an ac c o r d was worxed out 

b e t w e e n  tr.e p l a i n t i f f’s counsel and the O m b u d s m a n’s counsel enabling the 

t e stimony to be giver. ”ir. camera" if the s u b p o e n a  was withdrawn.

27

UN I T E D  STATES - IOWA

" Remmers et al. v. Brewer"

U.S. District court. S o u thern District of Iowa, J u d g m e n t  del i v e r ed  

J a n u a r y  '4, 1978 15 pages

C I T I Z E N’S AIDE FCP. CO R R E C T I O N*  U.S. F ED E R A L  C O U R T  SUBP O E N A *  O M B U D S M A N  

C O N F I D E N T I A L I T Y *

A prison o m b udsman was subpoenaed to t e s ti f y  ir. Uni t ed  States District 

C o u r t  regarding Renners v. Brewer. L i t i g a t i o n was tc d e t e r m i n e  tne status 

cf a prison religion. The state was trying to p r o v e  r.o suer, religion 

existed, and the prison ombudsman's tes t i m o n y was tc provide proof 

tr.rcugr. information g a t he r e d  ir. tr.e course cf m s  duties. The C i t i z e n ' s  

Aice objected, based or. Iowa Ccce wmor. stated t.tst i n f o r mation g a t h e r e d  

by tne priser. o m budsman was ccr.fider.tiai. Me w i s h e d  to protect the 

ror.fider.tiality, c r e d i b i l i t y , and physical safety of the prison o m b u ds m a n  

and ether staff while ir. tr.e orisons. Cr. N o v e m b e r  29, ;977 a mac is or ate ii
g r a n t ed  tr.e motion tc qu a  sr., because no serious o e c s r a l  interest o v e r r o d e  

M s  statutory immunity from s u b p o e n a . The state's interest ir. p r o t e c t i n g  

tr.e c o nfidentiality of tr.e Ombudsman o u t w e i g h e d  the defend a n t' s  need for 

tne prison o mbudsman's testimony. An appeal to the District C ourt was 

d i s m i s s e d  because "the state interest m  tne e f f i c i e n t  o p eration cf its 

administrative eger.ices as embodied m  tr.e C i t i z e n ' s Aide concept w o u _ a  

clearly be adversely a f fe c t e d  by compelling C o r n e l l  (the orison 

ombudsman) to testify."
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UNITED STATES -ALASKA

" P a t r i c i a  v state of Al a s k a ( D e p a r t m e n t  cf H e a l t h  a n d  S o c i a l  Services,et 

a l."

19QS Annual Report of A l as k a  O m budsman, App. F 6pag e s ,  161-167

Ombudanan-Non-CcapellibilityA Ombudsman Statute, A.S., s24.55.2S0*

Th e  O m b u d s m a n for the State of A l a s k a  sought to q u a s h  a subpoer.n which 

h ad been issued r equiring ar. e m p l o y e e  of his o f f i c e  to provide a 

deposition, and for a further o rder enforcing the p r i v i l e g e  of the Alaska 

S t a t u t e  and tarring any produ c t io n  of w i t n e s s e s  f r o m  The Office of the 

O m b u d s m a n  in the action. An employee of The O f f i c e  of the Ombudsman, m  

tne course of his e m p l o y m e n t , had i n v e s t i g a t e d  a c o m p l a i n t  by the 

p l a i n t i f f  against the State of Alaska, D e p a r t m e n t  of H e a l t h  and Social 

S ervices. The compla i n a n t  had a l l e g e d  t hat the d e p a r t m e n t ' s  hiring, 

p r a c t i s e s  contra v e n e d  the State Pe r s o nn e l  Act and P e r s o n n e l  Rules. The 

e m p l o y e e  had com p l e t ed  the invest i g at i o n  ar.d d r a f t e d  a report which was 

iss ue d  to Ms. Williams and signed by the O mb u d s m a n ,  Fran* Flavin. M 3 . 

W i l l i a m s  ultimately filed ar. ac t i o n  again s t  The D e p a r t m e n t  of He a l th  and 

scuy.nt through the subpoena, i n f o r m a t i o n  c D t a m e d  d u r i n g  the course cf 

the investigation. The C ourt r e v i e w e d  the p r o v i s i o n s  of -The Ombudsman 

A c t - re g arding the c o n f i d e n t i a l i t y  cf the o m b u d s m a n  and the protection 

a f f o r d e d  him and memb er s  of his staff f r o m  t e s t i f y i n g  m  respect to 

m a t t e r s  coming to their att e n t i o n  d u r i n g  the c o u r s e  of their 

i n v e st i g a t i o n  and c o n c l u d e d  that the p r i v i l e g e  was such that it should be 

r e c o g ni z e d  and a c c o r d i n g l y  ordered th a t  the s u b p o e n a  be c u a s n e d  and a 

p r o t e c t i v e  order issued. In ccmir.g to this c o n c l u s i o n ,  the C o u r t viewed 

the p r ivilege necessary in o r d e r  to p r o t e c t  the c o n f i d e n t i a l i t y  of 

i n f o r m a t i o n  obtained by the O m budsman, e n c o u r a g e  c o - o p e r a t i o n  on an 

investigation, and keep the O m b u d s m a n  out of v e x a t i o u s  litigation. Ir. 

a d dition, the C ourt h e l d  that the p l a i n t if f  w o u l d  hav e  to establish tr.e 

s p e c i a l  need for the information. Finally, it c o n c l u d e d  that the adverse 

i m p a c t  ir. compelling tes t i m o n y  w o u l d  De s u b s t a n t i a l . For al l  the acove 

r e a s o n s  the Court r e c o g n i z e d  the p r i v i l e g e  from t e s t i f y i n g  ar.d quashed 

the subpoena.

/
/

UNITED STATES -HAWAII

" J a k e Lapir. v. W i l l i a m  c. Plowden, Jr., ar.d J o s h u a  C. A g s al u d  He: Civil 

No. 54-0142, order f iled April IC.-.PEI"

U.S. Federal C o u rt  sub p o e n a*

The State Ombudsman, H e r m a n  S. Col, was served w i t h  a F e d e r a l  Court 

s u b poena wr.icr. was  issued at tr.e requ e s t  cf a P l a i n t i f f  m  a civil suit.

A m o t i o n  to q uash the s ub poena wa s filed tb r e s i s t  t h e  a t t e m p t  to have 

tr.e O m b u d s m an  testify ar.d p r o d u c e records it. c ourt p u r s u a n t  to the 

subpoena. The motion was based cn tr.e premise t h a t  c o u r t  ma y  quasr. or 

modify the subpoena if it is u n r e a s on a b l e  ar.d o p p r e s s i v e .  The m e m o r a n d u m  

ir. s u p p o r t  cf the m o t i o n  sited secti o n  Sc-r(b), H a w a i i  R e v i s e d  Statutes 

(HRS) , tr.e Ombudsman is r e q u i r e d  to m a i n t a i n  s e c r e c y  ir. respect to all 

matters and identities cf c o m p l a i n a n t s  ar.d w i t n e s s e s  - section S £ - ’7,

HRS, the O m budsman and his staff shall r.ct t e s t i f y  ir. ar.y court- and that 

tr.e court should decide the issue by b a lancing S t a t e  a n d  F e d e r a l  interest 

under Rule 501, Federal Rules e£ Evidence. H a w a i i ' s  i n t erest, to protect 

the statutory p r ivilege g r a n t e d  the O m b u d s m a n , an o f f i c e r  of the 

legislature, pre v ai l e d  and tr.e subpo e n a  was q u a s h e d  by tne m a g i s tr a t e  

hear i n g  the motion. Plaintiff ap p e a l e d  the d e c i s i o n  of the m a g i s t r a t e by 

filing a "Motion to Set Aside tne M ag i s t r a t e ' s  O r d e r  G r a n t i n g  Metier, to 

Q u a s h  S u b po e n a  Duces Tecum", w h i c h  mo ti o n  w a s  d e n i e d  or. the grounds of 

moctr.ess because the court dis m i s se d  tr.e cas e  for P l a i n t i f f ' s  l»*~v 

s t a n d i n g ._____________________________________________________ _______________________________
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ARBITRAL IMMUNITY

Arbitration has been an important dis­
pute settlement aid to courts in the United 
States since the nineteenth century. Recog­
nized as an effective adjudicatory process, 
it is only natural that arbitration and litiga­
tion be accorded some safeguards. One im­
portant safeguard, which is the topic o f this 
Letter, is that o f  arbitral immunity.' The 
doctrine o f arbitral immunity, which stems 
from  the doctrine o f judicial immunity, ap­
plies to both the arbitrators and the arbitral 
institutions that sponsor and administer the 
arbitration process.

This Letter updates and expands two earlier 
Law yers' Arbitration Letters on immunity: 
No. 10. May 15.1962, Personal Liability o j  
Arbitrators. and Vol. 7, No. 1, March 1983. 
Immunity and the Arbitration Process.

Law yers' Arbitration Letter is 
published qua rte rly  by the 
American .Arbitration Associa­
tion , 140 W est 51st Street, New 
Y o rk , N Y  10020-1203 . The 
subscription price is S30 per 
year. F o r subscription in fo rm a­
tion , contact Lucy Ragno at 
(2 12 ) 4 84 -4 014 .

Jud ic ia l Im m u n ity

The doctrine o f judicial immunity is 
based on public policy grounds to ensure 
the finality o f  court decisions as well as the 
independence o f the judiciary. The origins 
o f  this doctrine can be uaced as far back 
as the early seventeenth century to two 
English cases, Floyd v. Barker* and The 
M arshalseaAlmost 250 years later, it was 
applied by an early American court in Pratt 
v. Gardner * in which the court concluded 
that:

Where the subject matter and the per­
son are within the jurisdiction o f  the 
court, the jH g e  (is immune. While his 
judgment may be reversed o r af­
firmed,] he himself can be liable only 
to an impeachment fo r corruption or 
other misconduct, i f  there be any.1

Tne United States. Supreme Court, in 
Randall v. Brigham ,1 stated that:

it is a general principle applicable to 
all judicial officers, that they are not 
liable to a civO action fo r any judicial

2. 77 Eng. Rep. 1305 (1607).
3. 77 Eng. Rep. 1027 (1612).
4. 2 Cushing 68 (Mass. 1S4S).
5. Id. at 70-71.
o. 74 U.S. 285 (1868).



tak ing a narrow view o f tin ; ju d ic ia l act 
lim ita tio n on im m un ity , stated tha t'an act 
is ju d ic ia l when it is one no rm a lly per­
fo rm ed by a judge and the parties have 
dealt w ith the judge in Itis ju d ic ia l capacity.
C ourts started to recognize over a cen­

tu ry ago tha t a rb itra to rs serve in  a “ quasi- 
ju d ic ia l" capacity. Iu  B u rch ett v. M a r s h ,"  
die Supreme Cou rt stated tha t “ a rb itra to rs 
are judges eliosen by tl»e p a r t i e s . I n ­
deed, an “ a rb itra to r acts in a quas i-jud ida l 
c a p a c it y / " ’ and wh ile they are not “ eo 
nom ine judges, (arb itra tors) are jud ic ia l o f­
ficers and bound by the same rules as 
govern those o f f ic e rs . '" * Because courts 
have extended qua s i- ju d id a l im m un ity to 
those perfo rm ing quas i-jud ida l acts, quasi­
ju d ic ia l im m un ity has also been extended 
to a rb itra to rs .

Jo n e s v. B ro w n "  was one o f the earliest 
cases in which ju d ic ia l im m u n ity was ex­
tended to arb itra tors. J o n e s invo lved an ac­
tio n by an a rb itra to r w ho sued to collect 
his fee The los ing pa rty in the a rb itra t io n  
filed a cross-claim fo r damages, a lleg ing 
conspiracy and fraud am ong the a rb itra ­
to rs . The cou rt, no ting th a t review by a 
cou rt o f the a rb itra t io n award does no t 
divest the a rb itra tors o f th e ir ju d ic ia l func­
tions, and relyiDg in part on the doctrine 
o f im m un ity as enunda ted in  P r a tt , dis­
missed the a llegations.
F ou r years la te r, a Massachusseus court, 

b  H o o sack  Tunnel, D o c k  a n d  E le v a to r  
C o. v. O 'B rien , “  fo llow ed su it. T he H o p- 
sa c k  Tunnel cou rt determ ined that a court-

13. SS U.S. 34a (1SS5).

14. Id. at 349.
15. American E ajjltF ire  Insurance Co. v. dew  

Jersey Insurance Co., 240 N .V . 39S. 405, 
148 N .£ . 562 (1925).

16. Babylon Milk and Cream Co., Inc. v. Har~ 
viic. 151 N.Y.S-2d 221. 224 (1956); a f f d  
mem., 165 N.Y.S.2d717 (2d Dept. 19S7).

17. 54 Iowa 74, 6 N.E. 106 (1880).
18. 137 Mass. 424 (1884).

7. Id.
S. SO U.S. 235 (1872).
9. Id. at 351.
10. Id. at 347.
11. 435 U.S. 349 (1978).
12. Id. at 359.

act done w ith in the ir ju r is d ic t io n . . . .  
Th is doc trine is as old as the law , and 
its maintenance is essential to the im ­
pa rtia l adm in is tra tio n o f justice. A n y 
other doc trine w ou ld necessarily lead 
to the degrada tion o f the ju d ic ia l au­
th o r ity  and the destruction o f its use­
fulness . . . .  Th is exemption from civ il 
action is fo r the suite o f the pub lic , 
and n o t merely fo r the p ro tec tion o f 
the judge . A nd i t has been mainta ined 
by a u n ifo rm  course o f decisions in 
Eng land fo r centuries, and in th is 
coun try ever since its se ttlem en t/

F ou r years la te r, in  B rad le y v. F ish e r , ’ 
the C ou rt reiterated its pos ition that judges 
are no t lia b le in c iv il actions fo r the ir 
ju d ic ia l acts, "e ve n when such acts are in 
excess o f the ir ju r is d ic tio n , o r ate alleged 
to have been done m a lic ious ly o r co rru p t­
ly . ” ’  M o re spec ifica lly , the C ou rt held:

a general p r in c ip le o f the highest im ­
po rtance to the p rope r adm in is tra tion 
o f ju s tice (is) th a t a ju d ic ia l o ffic e r, in 
exerc is ing the a u th o r ity vested in h im , 
be free to act upon his ow n conv ic­
tio ns , w ith o u t apprehension o f pe r­
sonal consequences to .h im self.10

Extens ion o f Im m un ity

M o re recen tly , the C ou rt rea ffirm ed the 
doc tr ine o f ju d ic ia l im m u n ity in S tu m p  v. 
S p a r k m a n s ta ting th a t a “ judge is ab­
so lu te ly im m une from  lia b ility  fo r his 
ju d ic ia l acts even i f  his exercise o f autho rity 
is flaw ed b y the comm iss ion o f grave p ro ­
cedura l e r r o r s / " 1 M oreov . r, the C ou rt,



appo in ted a rb itra to r was not c iv illy liab le 
fo r his actions while cxcrc is ine his a rb itra l 
duties . It reasoned that nn a rb itra to r is a 
quas i-jud ic ia l o ffic e r when exercising his 
ju d ic ia l func tions . Furthe rm ore ,

[t jh c rc Is os much reason in th is case 
fo r pro tecting and insu ring [the a rb i­
tra to r ] his im pa rtia lity , independence 
and freedom from  undue influences, 
as in the case o f a judge o r ju ro r . The 
same considera tions o f pub lic po licy 
app ly , and . . .  the same im m un ity ex­
tends to h im . "

E a r ly a rb itra l im m un ity cases invo lved 
comm erc ia l a rb itra to rs , Th is changed in 
1956 when a New Y o rk court, fo llow ing the 
Massachusetts and Iowa cou rts , dismissed 
an ac tion against an a rb itra to r and ex­
tended the doctrine o f a rb itra l im m un ity to 
inc lude labo r a rb itra to rs . B ab ylo n  M ilk  
a n d  C ream  C o ., In c. v. H o r v i t t 0 invo lved 
an a llega tion o f co llus ion in  the m ak ing o f 
the award . The unsuccessful p a rty also 
sough t to recover damages from  the ar­
b itra to r , the un io n , its representatives, and 
its a tto rney. The cou rt found tha t dismissal 
o f the action against the a rb itra to r was 
w a rran ted . I t  noted tha t:

I t  is we ll established tha t ju d ic ia l o f f i ­
cers cannot be subjected to c iv il lia b ili­
ty by an unsuccessful lit ig a n i [and that 
there is] no reason to d is tingu ish be­
tween a judge and an a rb it ra to r___
T he ana logy is dea r, and cons idering 
the fa v o r in  w h ich a rb itra t io n is held 
by the courts in  th is state, the same 
ru le o f im m u n ity shou ld app ly to a r­
b itra to rs as applies to the ju d ic ia ry , in ­
asmuch as the same reasons o f pub lic 
po licy are applicable . I f  a rb itra to rs arc

to be distinguished from  ju ris ts in th is 
respect, a b low wou ld be dea lt to the 
cause o f a rb itra tio n which is unw a r­
ra n te d ."

In accordance w ith its find ings , the cou rt 
held that the a rb itra to r cou ld no t be sued 
fo r alleged m isconduct in the a rb itra t io n  
p ro ceed ing ."
Ano ther irnm uu ity -re la tcd issue tha t has 

arisen in the con tex t o f labo r a rb itra t io n  
is the a rb itra to r-u rn p ire 's status as a f id u ­
c ia ry in a rb itra tio n under the Employee 
Retirem ent Incom e Security A c ! o f 1974 
(E R IS A )’ * arid the M u ltiem p loyc - Pension 
P lan Amendments A c t o f 1980 (M P P A  A ) . "  
U nde r these acts, ind iv idua ls who exercise 
certa in powers are fiduda ries . W hethe r an 
a rb itra to r may be hdd liab le as a fid u c ia ry 
unde r these acts was the issue addressed in 
In ternational Union, U nited A il:o  W orkers 
v. G rey h o u n d  L in es, I n c .11
The Un ited A u to  W orke rs (U A W ) and 

G reyhound entered in to a pension tru s t 
agreement tha t was to be jo in t ly  adm in is ­
tered by three representatives from  each 
side. The agreement p rov ided t i ia i , in the 
event a board vo te shou ld result in  a dead-

19. Id. at 426.
20. Supra note 16.

21. Id. ai 224.
22. For additional cases involving the extension 

o f arbi'oral immunity to labor a rb im to rs . 
see Hill v. A ro, 263 F. Supp. 342 (N .D . 
Ohio 1957)(arbitrmor held immune from 
liability fo r actions performed in his arbitral 
capacity); Cahn v. ILC W U . 311 F.2d 113 
(3d C ir. 1965)(action against a rb itra tor al­
leging conspiracy with union in violation o f 
the Sherman Antitrus t A c t was dismissed); 
Calzarano v, Liebowicz, £50 F. Supp. 1389 
(S.D .N .Y. 19S2)(eomplaint against arbitra­
to r fo r damages oc the ground that the 
award violated the "crue l and unusual 
punishment" proscription o f the Eighth 
Amendment to the U.S. Constitution was 
dismissed),

23. 29 U.S.C. 3 1001 et seq.
24. Pub. L, No. 96-364, 94 Stat. 1208 (1980),
25. 701 F.2d 11S1 (6th C ir. 19S3).
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lock, an arbitrator would be selected to 
tesolvc the dispute. A dispute atosc over 
proposal benefit increases and die matter 
was submitted to arbitration. The arbitra­
tor found in favor o f the Ua W and issued 
an opinion and award implementing their 
proposal. A dispute arose over whether the 
bonding requirement for fiduciaries under 
EIUSA was complied v.iih. The court held 
that the requirement was inapplicable be­
cause the arbitrator war not a fiduciary and 
enforced the award. Greyhound appealed.

The appellate court affirmed, it ana­
lyzed the policy o f  arbitral immunity and 
concluded that the arbitrator was entitled 
to immunity because lie had no interest in 
the outcome o f the proposed benefit plan 
and that, in breaking the deadlock at issue, 
his purpose was functionally comparable 
to that o f  a judge.14 The court also found 
that Congress had not intended to weaken 
the firm ly established principle o f arbitral 
immunity when it enacted ER ISA . 
Specifically,

[o )ur construction o f  the principle o f 
arbitral immunity leads us to conclude 
th3t ER ISA  was i.ot intended to abro­
gate this common law immunity.. . .  
[W ]e do not believe that ER ISA  was 
intended to abolish arbitral immunity 
in the absence o f Congress having spe­
cifically so provided such an abroga­
tion in the legislative record. . . . 
[M orcc/er, although the arbitrator] 
performed functions that arguably 
come within the definition o f a fidu­
ciary, we conclude that he would be 
entitled to immunity Irom liability fo r 
damages, in any event, fo r those acts 
committed while performing in his 
official capacity as an arbitrator.”

26. See discussion on B m z v. Ecuno/nou, in­
fra . for more information on the “ func­
tional comparability" standard.

27. Supra note 2J, at 1187.

When Given

A question that frequently arises is under 
what circumstances it is appropriate to 
accord an individual the prelections o f ar­
bitral immunity. The standard used for 
determining when the appropriate circum­
stances exist is dependent on the "func ­
tional comparability" o f an individual’s 
role to that o f a judge. This standard was 
addressed in the Supreme Court decision 
o f Butz v. Economou.u

Butz involved ihe issue o f personal im­
munity o f  federal officials in the Executive 
Branch from claims arising from their vio­
lations o f citizens' constitutional rights. 
The Court noted that judges have absolute 
Immunity “ not because o f their particular 
location within the Government but be­
cause o f the special nature o f their respon- 
sibilities.” ,, Consequently, immunity is 
granted to individuals when it can be 
shown that "the functional comparability 
o r their judgments to those o f . . .  judgejs]”  
exists.1* Thus, under Butz, the nature o f 
one’s responsibilities is the determining 
factor o f when arbitral immunity is ac­
corded, not the professional source o f the 
individual making the decisions.

Even with the “ functional comparabili­
ty”  standard in mind, decisions to grant or 
deny immunity are still decided on a case- 
by-case basis. However, the effect o f Butz 
is really a restatement by the Supreme 
Court o f the criteria used by the earlier 
courts to determine whether, and when, the 
doctrine o f arbitral immunity should be ex­
tended. This is particularly evident in cases 
involving individuals who are sometimes 
designated as "quasi-arbitrators."

For example, in Lundgren v. Freeman,”  
immunity was extended to architects be-

28. 438 U.S. 478 (I97S).
29. Id. at 511.
30. Id. at 512.
31. 307 F.2d 104 (9th C ir. 1962).



cause they were uctiiig as quas i-a rb itra tors. 
James Lundgren entered in to  a series o f 
w ritte n contracts w ith a school d is tr ic t lo 
cons truc t u school, shop, sw imm ing poo l 
and bathhouse. A lm os t tw o years la te r, a 
m on th a fte r Lundgren had n o tif ie d  the a r­
ch itec tu ra l firm  o f Freeman, H a ys lip and 
T u f t that the school and shop were abou t 
ready fo r Unal acceptaiure, the school dis­
t r ic t no tifie d Lundgren th a t it was te rm i­
na ting Lundgren 's employm ent because o f 
to ta l breach. Th is was done on the advice 
Of the architects. Lundgren sued the school 
d is tr ic t , and his c la im  was la te r subm itted 
:o a rb itra t io n . He also sued the arch itec ts , 
b u t tha t cla im was never subm itted to a r- 
b itra r ion . Instead, the court granted the ar­
ch itec ts ’ m o tion fo r summary judgm en t, 
fin d in g tha t the architects were acting as 
quas i-a rb itra to rs and were immune from  
su it because they were expressly authorized 
by Lundg ren to in te rfe re w ith the con ­
trac ts . Lundgren appealed.
T he appella te co u rt fo u nd tha t the con­

tracts between the school d is tric t and Lun d ­
g ren prov ided fa r the arch itec ts ’ duties as 
b o th agents fo r the school d is tr ic t and 
quas i-a ib itra to rs . The court stated tha t, as 
agents fo r the school d is tric t, the architects 
were n o t liab le fo r th e ir decisions because 
the appropria te remedy is an action against 
the school d is tr ic t, w h ich Lundg ren had 
elected to file . As fo r the ir ro le as quas i­
a rb itra to rs , the cou rt conc luded th a t im ­
m un ity was warran ted because:

[ijr the ir decisions can the rea fte r be 
questioned in  suits b rough t against 
them by e ither p a rty , there is a real 
poss ib ility tha t th e ir deris ions w il l be 
governed more by fear o f such suits 
than by the ir own unfette red judgm en t 
as to the merits o f the m a tte r they 
m ust deride . It is fo r th is reason tha t 
architects, acting as quas i-a rb itra to rs , 
have been held imm une from  s u it . . , ,  
A n architect acts as a "qu a s i-a rb ite r”  
w 'ith in th is ru le when, using the con ­
tra c t as a guide line, he resolves d is ­

putes between owner and con trac to r.”

In Wasyl, Inc. v. F irs t  B oston C o r p .,"  
an appraiser, w ho was asked tc  resolve nn 
asset eva luation o f general and lim ite d 
partnership interests in connection w ith an 
option to purchase those interests, was held 
entitled to im m un ity . Wasyl and Edward 
Smolarski entered in to op tion agreements 
w ith John M o lle r regarding the op tio n to 
purchase W asy l’ s and SmoLarski’s general 
and lim ite d partnersh ip interests in USA 
Petro leum Com pany . The op tion agree­
ments provided fo r Lhc manner in w h ich 
the fa ir market value o f the assets w ou ld 
be determ ined. Specifica lly , three indepen­
dent appraisers w ou ld establish the va lue 
i f  the parties cou ld n o t agree, w ith the op ­
tio n o r and the optionee each choosing one 
appraiser and the th ird chosen by the o ther 
two appraisers.
M o lle r exercised his op tio n , bu t app ra i­

sers had to be. selected because the parties 
cou ld no t agree upon a price. F irs t Boston 
C o rpo ra tio n was chosen as the th ird ap­
praiser, and resolved those asset valuations 
on which there was no agreement. W asyl 
and Smo la rsk i subsequently filed su it 
against F irs t Boston , a lleg ing breach o f 
con trac t, gross negligence, and w illfu l m is­
conduct in First Boston 's preparation o f an 
appraisa l re p o t.. T he cou rt granted F irs t 
B os ton ’s m o tio n fo r summary judgm en t, 
ho ld ing that i t was en title d to a rb itra l im ­
m un ity bu t denied F irs t Boston ’ s m o tio n 
fo r sanctions. Bo th parties appealed.
The appella te c o u n noted a : the outset 

tha t the contracts a t issue invo lve com ­
merce and th a t the question o f a rb itra b ili­
ty is con tro lled by federal law— nam riy , the 
Federal A rb itra t io n  A c . I t stated tha t the 
A c t establishes tha t any doubts concerning 
the scope o f a rb itrab le issues shou ld be 
resolved in fa vo r o f a rb itra t io n . The coun

32. Id. at 117.
33. S)3 F.Zd 1379 (9th C ir. 19S").
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staled fu rth e r iha t: ( ) ) the Act does not 
define "a rb it ra t io n ” ; (2) sa te law is 
preempted only to the extent necessary to 
protest the aims o f the A ct; and (3) C a lifo r­
n ia 's a rb itra tio n statute which governs 
because o f the parties' choice o f law clause, 
defines "ag reem en t'’ in the context o f 
agreements to nrb itra te . In Cal. C iv. Proc. 
Code § 12£(Xa), ''ag reem en t”  includes 
"agreements p ro v id in g fo r valu atio n s, 
[and] a p p raisa ls .” '* Because the de fin it io n 
did not con flic t w ith th - A ct's purpose, and 
in fac t seemed to p rom o te the federal 
policy favoring a rb itra tion agreements, the 
court held tha t the op tio n agreements 
"ca lle d fo r ‘a rb itra t io n .’
As fo r the im m un ity issue, the coun 

noted the

fu n c tio n a l com pa rab ility o f the a rb i­
tra to rs ’ dec is ion-m aking process and 
judgm ents to those o f judges and 
agency hearing exam iners. . .  .Because 
federal po lic y encourages a rb itra tio n 
and arb itra to rs are essential in  fu rthe r­
ing tha t po licy , i t is approp ria te tha t 
im m un ity be extended to  a rb itra to rs 
fo r acts w ith in the scope o f the ir duties
and w ith in their ju ris d ic tio n Since
the contracts in question prov ided a 
means o f "a rb it ra t io n , ’ ’ (and because] 
F irs t Boston acted w ith in the scope o f 
its duties and [there was no challenge 
to) F irs t B os ton ’s au tho r ity to have 
resolved the disputed va lua tions ,■“

the cou rt a ffirm ed the lower cou rt's ho ld ­
ing tha t F irs t Boston is en titled to a rb itra l 
im m un ity .
The gran ting o f im m un ity to  th ird per­

sons connected to the ju d ic ia l process was 
recently extended to a psychologist acting

as a m ed ia to r in H o w ard v. D rapkin  
V ick ie H ow a rd in itia ted an action in vo lv - 
ing a fam ily law matter in which she sough; 
to have her ex-husband ’s custody and 
v is ita tion righ ts te rm ina ted. P r io r to the 
coun hearing , she and her ex-husband 
entered in to a s tipu la tion that provided that 
R ob in D ra p k in , as an independent psy­
cho log is t, wou ld evaluate H owa rd and her 
fam ily and render non -b ind ing find ings 
and recommendations. The stipu la tion was 
la te r signed by the cou rt and converted in ­
to an orde r. H oward subsequently filed an 
action against D ra p k in , alleging tha t 
D ra p k in acted im p rope rly du rin g the 
eva lua tion , fa iled to include certa in in fo r ­
m ation in her repo rt, and fa iled to disclose 
her p r io r pro fess iona l re la tionsh ip w ith 
H ow a rd ’ s ex-husband, as well as her per­
sonal re la tionsh ip w ith the w ife o f a pa rt­
ner in the law firm  representing h im  in the 
custody proceedings.
The cou rt was asked

to go beyond C a lifo rn ia ’ s apparen tly 
here to fo re lim ite d app lica tion o f the 
"pe rsons connected w ith the ju d ic ia l 
processes”  analysis and app ly com ­
m on law  quas i-jud ic ia l im m un ity like 
the federa l courts have applied i t — to 
people connected w ith  the ju d ic ia l 
process who are no t “ pub lic o f f i ­
c ials,”  a rb itra to rs o r referees, such as
(1) m ed ia to rs , guard ians ad litem , 
th e rap is ts , rece ive rs , b a n k ru p tc y 
trustees and o th e r persons appo in ted 
by the courts fo r th e ir expertise and
(2) persons whose w o rk p roduc t comes 
in to the ju d ic ia l process to be used by 
the cou n even though they were no t 
cou rt-appo in ted , such as social w o rk ­
ers and p roba tion department employ­
ees . . .  [and to extend im m un ity ] even 
fu rth e r to a th ird  category o f peop le

d. at 15S2; quoting Cal. Civ. Proc. Cccc 
12B0(a)(Weji 1982).

37. 271 Cal. Rptf. S93 (Cat. App. 2d Dist. 
1990).
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— those persons involved in alternative 
methods o f dispute resolu tion , such as 
mediators and “ neutra l fa c t-fin d c rs ," 
who func tion apart from  the courts, 
as d id [D ra p k in ] in the instant case.”

The cou rt fo und persuasive support in 
the federa l case law regard ing such an ex­
tension o f im m un ity . In decid ing whether 
an extension o f im m un ity was approp ria te 
in th is case, it reviewed D ra p k in ’s ro le in 
the ch ild custody dispute . The cou rt noted 
tha t a "psycho log is t who is med ia ting a 
child custody dispute, whether by cou rt ap­
p o in tm en t o r n o t, is no t an advocate fo r 
either parent, even i f  pa id by th e m ." ”  I t 
fu rth e r noted th a t the jo b  o f med ia to rs , 
conc ilia to rs , and evaluators was much like 
th a t o f judges because i t invo lves im pa r­
t ia lity  and neu tra lity . Thus, the cou rt con ­
c luded th a t they are entitled " t o  the same 
im m un ity given others w ho fu n c tio n as 
neutra ls in  an a ttem p t to resolve dis­
putes.’ ’ 40 I t reasoned tha t:

those persons are s im ila r to a judge 
who is handling a vo lun ta ry o r manda­
to ry settlement conference, r.o m atte r 
whether they a rc (1) m ak ing b ind ing 
decisions, (2) m ak ing recommenda­
tions to the cou rt, o r (3) p riv a te ly at­
tem pting to settle disputes, such as 
[D ra p k in ] here'.41

Based on it? fin d in g , the cou rt held tha t:

absolute quas i-jud ic ia l im m u n ity is 
p rope r ly extended to these neutra l 
th ird -pa rtie s fo r th e ir conduct in per­
fo rm in g dispute reso lu tion services 
wh ich are connected to the ju d ic ia l 
process and invo lve either (1) ihe mak­

ing o f b ind ing decisions, (2) the m ak­
ing o f findings or recommendations to 
the court o r (3) the a rb itra tio n , media­
tio n , conc ilia tion , eva luation , or other 
s im ila r re s o lu t io n  o f pend in g 
disputes.4*

Because D rapk in was "c le a r ly engaged 
in [the ] la tte r a c t iv ity ," * ' the cou rt ru led 
tha t she was entitled to the p ro tec tion o f 
im m un ity .
I t w ou ld appear from  the case law tha t 

any th ird party asked to render a deter­
m ina tion on a disputed issue between tw o 
other parties may be entitled to a rb itra l im ­
m un ity . N o t everyone, however, is con­
ferred im m un ity . M uch depends upon the 
facts in each case and the nature o f the 
responsib ilities o f the th ird  pa rty . F o r ex­
ample, in G am m el v. E rn st &  E r n s t ," im ­
m un ity was no t conferred upon the aud i­
to rs in an action by a stockho lder fo r 
damages resu lting from  the aud ito rs ’ a l­
leged negligence and fraud in  connection 
w ith the exam ina tion and aud it o f a co r­
p o ra tio n ’s books.
T he cou rt stated th a t a person selected 

to make a b ind ing ju d ic ia l determ ina tion 
perform s the func tions o f e ither an a rb i­
tra to r or quas i-a rb itra to r and , therefore, is 
clothed in im m un ity .
I t reviewed a number o f decisions o f 

English courts wherein the courts “ applied 
its pro tective features to a class designated 
as ‘quas i-a rb itra tors.’ " 4’ T he coun found 
tha t, in those cases

im m un ity was held dependent upon 
some con trac tua l p ro v is io n which 
called fo r the exercise o f independent 
judgm en t or d iscre tion by a person 
acting as an a rb itra to r and which

38. Id. at 899.
39. Id. at 902.
40. Id.
41. Id. at 902-903.

42. Id. a; 903.
43. Id.
44. 245 M inn. 249. 72 N.W .2d 364 (1955).
45. 72 N.W’.Od at 36S.
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made his determinations binding upon 
the parties selecting him. But in the 
absence o f such contractual provi­
sions. or where the agreement does not 
call for the excrdsc o f judicial authori- 

' ty. ordinarily the person selected to 
perform stilled o r professional ser­
vices is not immune from charges o f 
negligence. . • '*

After reviewing Ernst & Ernst's contract o f 
employment, the coun determined that the 
contract did not clothe “ them with jud i­
cial immuuity as quasi-arbitrators."*' The 
court found that the contract provided 
inertly that the auditors were to make an 
examination and audit o f the corporation's 
books. Because they did not acquire the 
status o f arbitrators or quasi-arbitrators, 
they could not claim immunity from suit 
ou that basis.

More recently, in Coopers &. L yb ra n d v. 
Superior C o u r t ," auditors were denied ar­
bitral immunity because it was unclear 
whether the panics’ agreement fo r a bind­
ing audit reflected a clear intent to arbi­
trate.

The issue before the court was whether 
an agreement fo r a binding audit was in­
cluded within the definition o f  an agree­
ment to arbitrate under the state statutory 
scheme so as to confer arbitral immunity 
upon the auditors. A fter reviewing the pro­
visions o f California's current arbitration 
statute, as well as its legislative history, the 
coun concluded that agreement? to arbi­
trate include “ independent examinations 
by way o f valuations, appraisals and simi­
lar proceedings, such as audits.'’ *’  As fo r 
the requirement that a controversy exist, 
the coun noted that “ controversy" is

b road ly defined as any question arising be­
tween parties (o an agreement. F rom th is , 
ihe cou rt concluded tha t the requirement 
is met when “ parties co n tractu ally have 
agreed to resort to a th ird puny to tesolvp. 
a pa rtic u la r is su e ."1* I t also found m at 
"(b jecause the parties to an a rb itra tio n 
may dispense w ith a form a l hearing and the 
ta k in g o f evidence, the absence o f such 
elements does no t im pa ir the status o f u 
proceeding as an a rb it r a t io n . " "

As fo r the extension o f immunity, the 
court reviewed the legislative purpose for 
the enactment o f n provision in the state 
arbitration staiuie that extended to arbitra­
tors the same broad immunity enjoyed by 
judges. It explained that:

the statute had the further effect of 
cloaking arbitrators in independent ex 
animations with the Immunity o f other 
arbitrators . . .  (such that] full arbitral 
immunity (is conferred] upon arbitra­
tors in appraisals, valuations and 
similar proceedings, such as audits, ir­
respective o f the arbitrator's particular 
role in a given situation.. .  .Thus, ar­
bitral immunity attaches not because 
o f the professional credentials o f the 

. arbitrator, nor because o f  the ethical 
canons o f  the profession to which the 
arbitrator may belong. Rather, arbi­
tral immunity an ' ches simply by vir­
tue o f the fact that a proceeding is 
deemed to be an arbitration."

In this case, hov ever, the court found that 
the parties’ agreement was ambiguous with 
respect to whether ii was an agreement " fo r  
a formal arbitration within the ambit o f the 
(California Civil Procedure) Code, or for

■ t

1
i f

46. Id.
47. Id.
48. 212 Cel. App. 3d 524. 260 Cal. Rpir. 712 

(1989).
49. 260 Cel. Rptr. at 719.

50. Id.: see Cal. Civ. Proc. Code § 1280(c).
51. Id.
52. Id. ai 720-721.



a mere bind ing n u ld . * ' "  Further, (he court 
noted that at the tim e o f the aud it, neither 
party to the agreement (o r the b ind ing 
aud it viewed the event as a subm ission ro 
a rb itra tion , based on these find ings , the 
coun concluded tha t it coi .d not say as a 
matter o f law tha t the parties ’ agreement 
constitu ted an agreement to a rb itra te , 
thereby denying the aud ito rs ' c la im  that 
they were immune from  suit.

I)  A rb itra l P ro ce ss

A  reading o f the case law discloses that 
the doctrine o f a rb itra l im m un ity includes 
the a rb itra l process, much like the expan­
sion o f the doc tr ine o f ju d ic ia l im m un ity 
to include the adm in is tra tive work ings o f 
the courts. F o r example, in C orbin v. 
W ashington F ire <£ M arin e  In s. C o .," the 
issue before the cou rt was whether evidence 
given in an a rb itra t io n , a lthough allegedly 
libelous, was unqua lifie d ly p riv ileged . Tne 
court held tlia t the im m un ity was absolute, 
ru lin g tha t tes tim ony given at the a rb itra ­
tio n proceeding was protected. It stated 
tha t the princip le o f absolute im m un ity was 
“ essential to the maintenance o f a rb itra ­
t io n , ’ ’ fo r if :

a rb itra tio n is to  be safely u tilized as 
an e ffec t've means o f resolv ing con ­
troversy, the abso lu te im m un ity at­
taching to its proceedings must extend 
beyond the a rb itra to rs themselves; it 
must extend to  a ll “ ind ispensab le " 
p roceed ings ... .  T o  urge tha t the im ­
m un ity shou ld be lim ite d to the a rb i­
tra to rs would be s im ila r to argu ing 
tha t ju d ic ia l im m u n ity shou ld go no 
fu rth e r than the ju d g e ."

A  review o f pertinen t court decisions in ­
dicates that the doc trine o f a rb itra l im ­
m un ity is absolute when it closes the doo r 
to co lla te ra l attacks fo r c iv il lia b ility  o f 
a rb itra to rs and a rb itra l in s titu tio ns . One 
decis ion in Which im m un ity was granted to 
b o th the a rb iira to t and the a rb itra tio n 
agency is R u ben stein v. O tte rb o u rv ."
Samuel Rubenstein was a party to nn a r­

b itra tio n . A t the onset o f the hearings, he 
requested tha t the Cha irm an o f the th icc - 
member panel o f a rb itra to rs d isqua lify 
h im se lf. The request was denied and ihe 
adm in is tra tive agency, the American A rb i­
tra t io n Assoc ia tion (A A A ) , refused to 
resign the a rb itra to r . A n award was ren­
dered and Rubenstein successfully moved 
to vacate it on the ground o f alleged m is­
conduc t based on the A A A ’s refusul to 
in tervene. Rubenstein then fil -d a second 
action to recover legal fees incurred d u r­
ing the vacated proceedings. The a rb itra to r 
and the A A A  moved fo r summary ju d g ­
ment on the ground th a t the cause o f ac­
t io n was w ith o u t m erit.
T he coun granted the m o tio n . It found 

tha t the a rb itra to r was entitled to a rb itra l 
im m un ity , and rejected Rubcnste in ’s at- 
’ cm p t to d istingu ish th is case from  the 
J  a  b y  Ion M ilk  a n d  C ream  Co. case, deem­
ing it a d is tinc tion w ith ou t a difference. As 
fo r the A A A , the cou rt concluded tha t it , 
too , ’ ’ cannot be held liab le fo r (the a rb i­
t r a to r ’s) ac tions .’ ’ "  I t reasoned tha t:

bodies such as the (American A rb it ra ­
tion ) Association arc recognized by the

2) A rb itra l Institu tion s

53. Id. at 722.
54. 1273 F. Supp. 393 (C .S.C. IMS). cS fd . 398 

F.2d 543 (4th C ir. 1968).
55. 1278 F. Supp. at 393.

56. Nuts that immunity may also be specifically 
accorded to an arbitral institution pursuant 
to a statutory provision. See Criffm v. 
American Arbitrutiun Association, 455 
N.W.2d 322 (M ich. C l. App. 1990).

57. 357 N.V.S.2d 62 (N .Y , Civ, Ct. 1973). 
5S. Id. at 63.



law ,.. .  They perform with respect to 
arblttntor's functions .im ilar to those 
performed by the Judicial Conference, 
the Administrative Hoard' and the 
Appellate Division * ith  respect to 
judges, They arc in effect quasi-judi­
cial organizations; and an expanding 
umbrella o f immunity is . . .  extended 
over them ."

Another example wherein a court ex­
tended arbitral immunity to an arbitral 
association is Corey v. New York Slock Ex- 
c h a r n e , "  George Corey inverted in the 
stock market under the guidance o r a 
friend who was an account executive with 
Merrill Lynch, Pierce, Fenner & Smith. His 
friend suffered a stroke but returned to 
work and continued to handle Corey’ s ac­
count. He subsequently retired btcause o f 
medical reasons and Corey’ s account was 
transferred to uno'O.r Merrill Lynch em­
ployee. Corey’s stock portfo lio declined in 
value and he was forced to liquidate it. 
Pursuant to the brokerage contract Corey 
signed when he opened his account, which 
provided for aroitration under the auspices 
o f the New York Stock Exchange (NYSE), 
Corey initiated arbitration proceedings 
against Merrill Lynch. The dispute was 
whether the brokerage firm should be liable 
fo r permitting a stockbroker to continue 
advising clients while incapacitated. Speci­
fically. Corey alleged that his loss "resulted 
directly from [his friend’ s] impaired judg­
ment as a result o f the stroke and from 
Merrill Lynchfs negligence in allowing 
him] to return to work before he was cap­
able o f intelligently advising customers.’ ’ *’ 
After two hearings before an NYSE panel, 
an award was rendered dismissing Corey’ s 
claims and assessing casts against him.

Instead o f appealing the decision, Corey 
filed an action against Merrill Lynch, 
claiming that it conspired with the NYSE 
to deprive him o f a fair hearing. The ac­
tion was dismissed, and Corey filed an ac­
tion against the NYSE, alleging wrongdo­
ing in the selection o f the arbitrators and 
in the administration o f the arbitration 
hearings. This action was also dismissed 
and Corey appealed. Agreeing with the 
lower court’ s findings and conclusions, the 
appellate coun affirmed the order dismiss­
ing the action.

The court found without merit Corey’ s 
arg Jinent that the NYSE was liable for any 
alleged wrongdoing by the arbitrators. It 
further concluded that arbitrators and 
arbitration-sponsoring agencies are im­
mune from civil liability for arbitrators’ 
acts arising out o f contractually agreed 
upon arbitration proceedings. Specifically, 
the court pointed out that the extension o f 
"immunity to arbitrators and the boards 
which sponsor arbitration finds support in 
the case law, the policies behind the doc­
trines o f judicial and quasi-judicial im­
munity and policies unique to contractually 
agreed upon arbitration proceedings."*1 It 
stated that:

arbitral immunity is essential to pro­
tea  the derision-maker from  undue 
influence and protect the decision­
making process from  reprisals by dis­
satisfied litigants—  Because federal 
policy encourages arbitration and 
arbitrators are essential actors in fu r­
therance o f that policy, it is appropri­
ate that immunity be extended to 
arbitrators fo r acts within their juris­
diction.. , .  [W )e believe that arbitral 
immunity is essential to the main­
tenance o f  arbitration by contractual 
agreement as a viable alternative to the

59. Id. at 63-64.
60. 691 r.2d 1205 (I9S2).
61. Id. at 1208. 62. I d .  at 1209.
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)

ju d ic ia l process fo r the sctilem cn i o f 
con trove rs ies ,. .* '

The court went on to conclude tha t the ex­
tension o f inunun ity to "encompass boards 
wh ich sponsor a rb itra tio n is a nn tu ra l and 
necessary product c f the policies unde rly ­
ing a rb itra l im m un ity ; otherw ise the im ­
m un ity extended to a rb itra to rs (w ou ld be) 
illu s io n a ry ."* *
T o  date, l ia a r  v. T igerm an *1 appears to 

be the on ly commercia l case in w h ich an 
a rb itra to r and the adm in is tra tive organiza­
tio n were denied a rb itra l im m un ity , T h is 
case is an exception, however, and no t the 
ru le . B a a r involved an action against an ar­
b itra to r and the adm in is tra tive agency fo r 
breach Of con trac t and negligence because 
the a rb itra to r rendered a late award. The 
hearings had proceeded fo r more than 
three years and, a fte r it was closed, an 
award was supposed to have been rendered 
w ith in 30 days. The panics agreed to a tw o - 
m on th extension, bu t the a rb itra to r s till 
fa iled to render his award . Objections were 
file d in w ritin g , to rescind the a rb itra to r 's 
a u th o r ity  to ru le on the case. In add itio n , 
an action was filed against ihe ? '. it ra to r 
and the adm in is tra tive agency, bu t i t was 
dism issed on the ground o f a rb itra l im ­
m un ity , The orde r dism issing the action 
was reversed on appeal.
T he appellate court held tha t an a rb itra ­

to r w ho breaches his con trac t to render a 
tim e ly award is no t en titled to a rb itra l im ­
m un ity . I t  fu rth e r noted tha t a rb itra l im ­
m un ity does no t extend to priva te a rb iu a - 
tio n associations fo r actions tha t are 
adm in is tra tive ra the r than d iscre tionary. 
The cou rt reasoned tha t an a rb itra to r 
ceases to be judge lik c in  his actions i f  he 
fads to render a tim e ly award . Because the 
im m un ity tha t wou ld p ro te c t the sponsor-

63. Id. at 1211.
64. }d.
65. 189 Cal. Rptr. 634 (Ct. App. 1983).

ing o rgan iza tion extends from  the a rb itra ­
to r, it concluded tluu ihe sponsoring organ­
iza tion cannot c la im im m un ity when the 
a rb itra to r has been denied im m un ity .
F o llow ing B a a r , because o f the need to 

coun te ract its po ten tia lly ha rm fu l effects, 
S J t . 1001 was proposed in C a lifo rn ia to 
give a rb itra to rs the same im m un ity from  
c iv il lia b ility  accorded to ju d ic ia l o ffice rs 
when acting in the capacity o f a rb itra to rs 
under statute o r contract.** The purpose o f 
the b ill was to cod ify case law extend ing 
ju d ic ia l im m un ity to a rb itra to rs and to 
abrogate the B a a r ru lin g .* ’ Specifica lly , 
proponents o f the b il l argued tha t the

lim ita tio n o f a rb itra l im m un ity recog­
n ized by B a a r w ill have a 'c h ill in g  ef­
fec t' on the u t i l i ty  o f a rb itra t io n by:

(a) M ak in g i t more d if f ic u lt to fin d 
in d iv id u a ls  w il l in g  to  serve as 
arb itra to rs .

(b) P lacing un fa ir burdens on a rb itra ­
to rs, especially in complex commercial 
cases, to render though tfu l and correct 
decisions (e .g ., the a rb itra to r may 
become more concerned w ith render­
ing a tim e ly decision ra ther than u well 
though t o u t decis ion).

(c) Fostering the p ro life ra tio n o f law ­
suits against a rb itra to rs by th jse dis­
satisfied w ith  the award.**

The b ill was u ltim a te ly passed by the Sen­
ate and Assembly w ith o u t a dissenting

66. The b ill, which was introduced b> Senator 
Ralph Dills, was sponsored by me Scare Bar 
Conference o f Delegates and drafted by the 
San Francisco Bar Association.

67. From commentary on S.B. 1001 by Chair­
man Bill Lockyer, Senate Committee on 
Judiciary (1985-86 Regular Session) and 
Chairman Eli’nu M. Harris. .Assembly Com­
mittee on Judiciary (1985).

68. Id ., Harris at 2-3 (1985).
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vo le .* ' It is cod ifie d in C a lifo rn ia C iv . 
P roc. Code § 1280,1. On September 12, 
1990, S.B . 1951 was signed in to law , ex­
tend ing the repeal date o f Section 1280.1 
from  January I , 1991, to January 1, 
1996."’ Note that this law supplements, and 
does not supp lant, common law im m un ity .
A ga in , the ru lin g in B a a r is an overru led 

exception, not the ru le . M ore recen tly , in 
fac t, a federal cou rt has rea ffirm ed the 
po licy o f extend ing a rb itra l im m un ity to 
encompass the adm in is tra tive organization. 
In A u siern v. T he C hicago B o a rd  O ption s 
E xch an ge. In c.,''1 the court held that an ac­
tio n could no t be main ta ined against the 
Chicago Board Options Exchange (CBOE) 
fo r menta l anguish and expenses aris ing 
f io m  defend ing a m otion to co n firm  an 
a rb itra t io n award .
Esther Aus ie rn and her husband were 

parties to a lim ite d partne rsh ip agreement 
w ith  Fried T ra d in g Company. A  dispute 
arose and Fried file d a pe titio n w ith  the 
CBOE fo r a rb itra t io n pursuan t to the ir 
agreement. The master was accep'cd by the 
CBOE . The Austerns subsequently w ith ­
drew the ir appearance, answer, and coun­
te rc la im  in the a rb itra t io n upon learn ing 
tha t F ried was a d iffe re n tly con figu red en­
t ity  from  the com pany w ith which they ex­
pected to a rb itra te . A rb itra t io n  proceeded 
and an award was rendered in fa vo r o f 
Fried . Fried moved to con firm  and the 
Auste rns opposed. C o n firm a tio n was 
denied on the ground tha t the Austerns 
were not given adequate notice o f the hear­
ings. The Austerns then file d an action 
against the CBOE fo r damages fo r m en ta l

69. S.B. No. 1001 —  D ills, Senate Weekly H is­
tory, California Legislature at Sacramen­
to . 1985-86 Regular Session (Friday, Sep­
tember 13, 1985).

70. This was also introduced by Senator Ralph 
Dills.

71. 716 F. Supp. 121 (S .D .N .Y . 1989); a fj'd . 
898 F.2d 882 (2d C ir. 1990).

anguish and fo r expenses incurred in de­
fend ing against F r ie d ’6 co n firm a tio n 
pe tition .
The CBOE argued tha t it was protected 

from  suit under the quas i-jud ic ia l im m un i­
ty doctrine, and the court agreed. The court 
noted that the doctrine o f a rb itra l imm un i­
ty arose from  policy considerations under­
ly in g  ju d ic ia l im m un ity— namely, to p ro ­
tect the " in te g r ity o f the acc ision-m aking 
process from the fear o f reprisals by d is ­
satisfied l i t i g a n t s . Im m u n i t y , the cou rt 
continued, was "ex tended to a rb itra io rs 
[because o f] the func tiona l com parab ility 
o f the arb itra to rs ' decis ion-making process 
?nd judgm ents to those o f judges .. . ,
Tic coun also stated tha t a second po licy 
reason fo r the extension o f im m un ity was 
to develop and mainta in a poo l o f qualified 
ind iv idua ls w illin g  to act as arb itra to rs .
Because notice o f the proceeding is " i n ­

teg ra lly related to the process o f a rb itra ­
t io n , " the cou rt rejected the Auste rns ’ 
argument tha t m a iling notice o f tire hear­
ing was a m in is te ria l and no t a quasi- 
ju d id a l a c t." I t also ruled tha t the Austerns 
had already received the app rop ria te re lie f 
tha t was sought when they successfully 
defeated the con firm a tio n o f the award 
because such defeat is the result o f the cor­
rective review prov ided fo r in the F A A . 
Consequently, the Austerns1 compla in t was 
dismissed on the ground o f a rb itra l im m un ­
ity . The Austerns 2ppca lrd .
The appellate cou n stated th a t the cen­

tra l question on appeal was "w h e th e r a 
commercial organiza tion sponsoring a con­
trac tua lly agreed upon a rb itra t io n is im ­
mune from  d v i l lia b il i ty  fo r im p rope rly 
n o tid n g  the a rb itra tio n hearing and im ­
properly selecting the a rb itra tio n pane l.,MI 
I t concluded in  the a ffirm a tive and declined

72. 716 F. Supp. at 124.
73. Id.
74. Id.
75. S9S F.2d at 8S3.

€
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to accept the Austerns’ contention thut the 
conduct o f the CBOE fell outside the scope 
o f arbitral immunity.

The court found persuasive case law 
reflecting the view that the "scope o f quasi- 
jud ida l immunity is defined not by the 
identity o f the actor but by the nature o f 
the function performed, namely freeing the- 
adjudicative process and those involved 
therein from harassment o r intimida- 
tion.’ ’ 7* Reviewing the "functional com­
parability" between an arbitrator’ s role in 
a contractually agreed upon arbitration 
proceeding to that o f a judicial counter­
part, the court found that other "Courts 
o f Appeals that have addressed the issue 
have uniform ly immunized arbitrators 
from civil liability fo r all acts performed 
in their arbitral capacity.” 77 It agreed with 
the policy concern.'; stated by the appellate 
courts that arbitral immunity is "essential 
to protect the decision-maker from  undue 
influence and protect the decision-making 
process from  reprisals by dissatisfied 
litigants.'” *

The court rejected the Austerns’ conten­
tion that the acts complained o f were mere­
ly ministerial and outside o f the decision­
making process. It stated thai the extension 
o f arbitral immunity to include agencies 
sponsoring arbitration is a natural and 
necessary product o f  the policies underly­
ing arbitral immunity because to do other­
wise would render illusory the immunity 
extended to arbitrators. Moreover, the 
court reasoned, there would be little value 
to the whole arbitral procedure i f  one were 
to shift the liability to the sponsoring asso­
ciation, Accordingly, the CBOE, as the 
commercial sponsoring organization, was 
entitled to immunity fo r all functions that

u ic in tegra lly relutcd to the a rb itra l process.
The coun also explained that the Aus- 

terns’ choice o f words to describe the acts 
complained o f as ministerial or administra­
tive, as opposed to discretionary, “ misse[d| 
the mark, since the scope o f arbitral im­
munity is denned by the functions it pro­
tects and serves.’ ” ’ It went on to explain 
that the acts at issue were "performed di­
rectly in the CBOE ’s management o f con­
tractually agreed upon arbitration (and) 
were sufficiently associated with the ad­
judicative phase o f the arbitration to justify 
i m m u n i t y . T h e  coun reasoned further 
that "(rjeducing the CBOE ’s immunity 
based on the arbitral deficiencies present 
here would merely serve to discourage its 
sponsorship o f future arbitrations— a 
policy that is strongly encouraged by the 
Federal Arbitration Act.’ ” 1 

Because the coun was "unwilling to un­
dermine this policy by parsing the arbitra­
tion process,”  it held that "arbitrators in 
contractually agreed upon arbitration pro­
ceedings are absolutely immune from 
liability in damages for a ll acts within the 
scope o f  the arbitral process [and that] the 
CBOE is immune from liability in damages 
fo r its conduct in sponsoring the arbitra­
tion proceedings in question."'1 The judg­
ment o f  the lower court in dismissing the 
Austerns’ compl3im was affirmed. 

Another example is City of Milan v. 
Bruce A . Rankin & A ssociatesThe Milan 
Downtown Development Authority (DDA ) 
contracted with Bruce A. Rankin & Asso­
ciates fo r architectural, planning and finan­
cial consultation services. An arbitration 
provision was included in their contract. A 
dispute arose, and Rankin filed a claim

79. Id.
75. 898 F.2d at 883, 80. Id.
76. Id. at SS5. 81. Id.
77. Id. at 886. 82. Id. at S87.
78. Id. (quoting trom Corey, supru note 60, 83. Slip op., No. 9G-390S0-AZ (Mich. Cir. Ct

691 F.2d at 1211). Sept. 17, iy90).



w ith ihe American A rb iirn tio n Associa tion 
(A A A ) against both the C ity o f M ila n and 
the DD A . The C ity filed its response w ith 
the A A A , alleging that it was not a purty 
to the contract and hro to t agreed to ar­
b itra tio n . The A A A  considered th is as an 
"issue o f a rb itra b ility " and le ft it to the ar­
b itra to rs fo r resolu tion. A rb itra tio n was 
held and an awurd was rendered jo in t ly  and 
severally against the C ity and the D D A . A n 
action was filed by the C ity against Rankin , 
the A A A , and the arb itra to rs , alleging that 
the a rb itra to rs “ exceeded the ir ju r is d ic ­
t io n . "  The C ity also sought to en jo in en­
forcement o f the award, as well as damages 
from  each o f the defendants.
The issue before the coun was whethe r 

the A A A  and the arb itra to rs enjoy "qua s i- 
ju d lc ia l" im m un ity from  su it. It noted tha t 
the U n ifo rm  A rb itra t io n  A c t (U A A ) , 
wh ich was adopted in M ich igan , docs no t 
con ta in any grant O f im m un ity . The cou n 
d id not fin d this to be a prob lem  since 
many o the r states th a t have adopted the 
U A A  also “ have subscribed to such an im ­
m u n ity ." * * I t found tha t a rb itra b il i ty  o f 
a d ispute is one fo r the cou rt, n o t the 
a rb itra to rs , to decide. In th is instance, 
however, neither o f the parties sough t a 
de te rm ina tion by the cou rt on the issue o f 
a rb itra b ility  p r io r to the a rb itra t io n p ro ­
ceedings. Consequently, the m atte r was 
decided by the a rb itra to rs . The cou rt dis­
agreed w ith the C ity ’s con ten tion th a t im ­
m un ity ought not to  be extended in th is 
case because the a rb itra to rs exceeded the ir 
scope o f au th o r ity by a rb itra ting a cla im 
against

someone who d id not agree to a rb itra t io n . 
I t found lliu t an analogy to ju d ic ia l im ­
m un ity was app rop tia ic in this case, no ting 
that (he

mere fac t tha t a tr ib u n a l may subse­
quen tly be found to be w ith o u t ju r is ­
d ic tion over a pa rty does not neces­
sarily s tr ip  the cou rt o f the c loak o f 
im m un ity ar.d render the judge liab le 
to tha t party lo r damages fo r exercis­
ing such ju r is d ic tio n . [The cou rt rea­
soned th3 t tjh is concept is even more 
com pe lling in the realm o f a rb itra tion 
because the pro testing pa rty has a 
means o f resolving the “ ju r is d ic t io n ”  
question o f a rb itrab ility w ith ou t being 
firs t requ ired to go th rough a hearing 
on the m e rits .1’

In  th is instance, the C ity sued the A A A  
and the a rb itra to rs fo r damages fo r mak­
ing a decision on the a rb itra b ility  issue, 
even though it elected to fo rg o the p re ­
a rb itra t io n remedy o f an app lica tion fo r a 
stay o f the a rb itra tio n proceeding. The 
cou rt concluded tha t the decision o f the ar­
b itra to rs on the a rb itrab ility issue "w as no t 
so outside the scope o f the ir au tho r ity as 
to subject them , o r the (AJssoda tion , to 
lia b il i ty  fo r damages fo r m ak ing the deci­
s io n . '” * I t reasoned tha t, “ (g jivcn the lack 
o f a con tra ry jud ic ia l order, the arb itra to rs 
were in fac t required to make the threshold 
de te rm ina tion o f a r b in b i l i r v . ” *7

Id. ai 4.

S5. Id. at 5.
So. Id. at 6.
S7. Id.
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HOW ARD v. D R A PK IN  
cu»*jI71 c«i.*t>u. rts (c»Upji.iin,iu \rx>)

DISPOSITION
Wo reverse tho judgment and direct the 

tria l court to deny the writ o f mandate and 
reinstate the revocation order.

The parties are to bear their own coats.

D EV IC H , Acting P J ., and VOGEL. J., 
concur.

* M taualll WTIM^

V lc ltie  HOW ARD , P la in t i f f  
and Appellant,

v. ,
Robin D R A PK IN , Defendant 

and Respondent.
Civ. B041&69.

Court o f Appeal, Second District, 
Division 3.

Ju ly  31, 1SD0.-

Mother brought action against psychol­
ogist who was hired by both parents to 
evaluate child's allegations that fa ther had 
sexually abused child, fo r  purposes o f cus­
tody dispute, alleging professional negli­
gence, intentional infliction o f emotional 
distress, negligent infliction o f  emotional 
distress and fraud . The Superior Court, 
Los Angeles County, Aurelio Munoz, J., 
dismissed action, and appeal was taken. 
The Court o f Appeal, Croskey, J ., held that; 
(1) psychologist was entitled to common- 
law immunity as quasi-judicial o ffice r par­
ticipating in judicial process, and (2) psy­
chologist was entitled to statu tory privilege 
fo r publication in judicial proceeding.

A ffirm ed.
Danielson, J., filed opinion concurring 

in par. and dissenting in part.

1. Judges * “ 3<!

"Judicial immunity”  bars civil actions 
againat judgos fo r acta performed in exer­
cise o f  their judicial functions, and applies 
to a ll judicial determinations, including 
those rendered in excess o f judge’s jurisdic­
tion, no matter how erroneous o r even mali­
cious o r corrupt they may be.

See publication Wordi and Phrases
fo r other jud ic ia l constructions and
definitions.

2. Judges <U»36
In  order to determine whether individ­

ual has quuai-judicial immunity, court eval­
uates connection between individual's activ­
ity and judicial process rather than status 
o f Individual

3. Judgtii «:»86
Nonjudiria l persons who fu lf i l l quaai- 

jud k ia l functions Intimately related to jud i­
cial process arc entitled to absolute quasi- 
judicial immunity for. damage claims aris­
ing from  their performance o f duties in 
connection with judicial process.

4. A rb itra tion  «^47 
Judges <*^86

Absolute quasi-judicial immunity is ex­
tended to those neutral third-parties fo r  
their conduct in perform ing dispute reso lu­
tion services which are connected to judicial 
process and^involve either malting o f  bind­
ing decisions, making o f findings o r recom­
mendations to court o r arbitration, media­
tion, conciliation, evaluation o r o ther sim­
ilar reaolutioD o f pending disputes.

5. Physic ians and Surgeons «»15(2S)
Psychologist who was hired by parents 

to evaluate facta and circumstances su r­
rounding child's accusation that fa the r had 
sexually abused child, fo r  purposes o f cus­
tody dispute, was entitled to absolute qua­
si-judicial immunity from  mother’s action 
alleging professional negligence, intention­
al infliction o f emotional distress, negligent 
infliction o f emotional distress and fraud ; 
paychologist was engaged in evaluation fo r 
purpose o f resolving pending dispute.

f
K

i t



1. Civil Cade jeetlon *7, subdivision 2 provides 
in relevant part that w ith certain exceptions fo r 
dissolution o f  i s u i T t t j e  p r o c e e d i n g ,  “ A p r i v i ­

leged publication or broadcast is one made 
. . . (11) 2. In any . . . (2) jud ic ia l proceeding. . .

271 C A L IFO R N IA  R E P O R T E R894
6. T o rU

Psychologist who was hired by parents 
to evaluate child’a allegations that father 
had sexually abused child, fo r purposes o f 
child custody dispute, wan immune from 
mother's action alleging profcsoionul negli­
gence, intentional infliction o f emotional 
distress, negligent infliction o f emotional 
distress and fraud pursuant to Btatutory 
privilege fo r publication in judicial proceed­
ing; alleged w rongfu l communications by 
psychologist were made in judicial proceed­
ing, publications had connection to case, 
psychologist was invited, and ultimately 
court-approved participant, and communica­
tion was made to achieve objects o f litiga­
tion. West's Ann.Cal.Civ.Code § 47, aubd. 
2.

Overland, Berke, Wesley, filta , Randolph 
& Levanaa and Michael I. Levanas, Los 
Angeles, fo r p la in tiff and appellant.

P roskauer, Rose, Goetx & Mendelsohn 
and Steven G. Drapkin, Los Angeles, fo r 
defendant and respondent.

Gibson, Dunn & Crutcher, Richard Cher 
nick, Eiieen Hale. Los Angeles, fo r  amicus 
curiae on behalf o f defendant and respon­
dent.

CROSKEY , Associate Justice.
P la in tiff Vickie Howard (“ p la in t if f ’ ) ap­

peals from  a dismissal entered a fte r a de­
m urrer to her second amended compiaint 
was sustained without leave to amend. 
The instant case evolved from  a fam ily law 
matter in which child custody and visitation 
were in dispute (the "underlying action” ). 
Defendant Robin D rapkin ("defendant” ), a 
psychologist, performed an evaluation o f 
p lain tiff and her fam ily and p la in tiff now 
claims that defendant acted improperly in 
carrying out that task. .

In this appeal we are asked to determine 
whether tho alleged w rongfu l actions o f 
which p la in tiff complains were performed 
in such a context that defendant can claim

(1) common law Immunity a* a quasi-judi­
cial o fficer participating in tho judicial pro­
cess or (2) statutory privilege under Civil 
Code ooction- 47, subdivision (2) ("section 
4 7 (2 )" )1 fo r  a publication in n judicial p ro­
ceeding. We conclude that defendant, act­
ing in the capacity o f a neutral third person 
engaged in e ffo rts to 'c ffect a resolution o f 
a fam ily law dispute, La entitled to the 
protection o f quaai-judicial immunity fo r 
the conduct o f such dispute resolution ser­
vices. We also find that the litigation privi­
lege provided f o r  in section 47(2) applies to 
the facts o f this case. Wo therefore a ffirm  
the dismissal o f p la in tiffs  complaint.

FACTUAL AND PRO CEDU RA L 
• • BACKGROUND

Tills case arises in the context o f a fam i­
ly  law dispute over custody and visitation 
rights with respect to the minor son o f the 
p la in tiff and her fo rm er husband, Robert. 
The dispute was one o f  a series and in­
volved charges o f physical and sexual 
abuse. P la in tiff initiated fam ily law pro­
ceedings in which aha sought to have Rob­
ert's custody and visitation rights terminat­
ed. Prior, to any court hearing, p la in tiff 
and Robert catered into a stipulation which 
provided that tho defendant, a3 an indepen­
dent psychologist, would evaluate the facts 
and circumstances and render non-binding 
findings and recommendations. This stipu­
lation was ultimately signed by tee court 
and converted into an order.

P la in t iffs  claims againat defendant ap­
parently—onk£-from  ( l) -&  single six-hour 
session between p la in tiff and defendant, 
conducted pursuant to the aforesaid stipu­
lation, in which p la in tiff alleges chat defen­
dant was abusive, (2) defendant’s report 
which p la in tiff claims was negligently pre­
pared, included false statements and omit­
ted crucial information and (3) defendant's 
alleged failure to disclose certain conflicts 
o f interest and lack o f expertise in child 
abuse matters. The pleading before us is 
p la in tiffs  second amended complaint in 
which she had pled causes o f action fo r
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professional negligence, intentional in flic­
tion o f emotional distress, negligent in flic ­
tion o f emotional distress end fraud.

In reviewing the sufficiency o f the com­
plaint wo, o f courso, accept as true a ll o f 
ths properly pleaded allegationa. (J'A ire 
Corp. v. Gregory (1979) 24 Cal.Sd 799, 808, 
167 Cal.Rptr. 407, 598 P.2d 60; B u c k a lo o  
v. J o h n t v n  (1975) 1-1 Cal.Sd 815, 828, 122 
Cal.Rptr. 746, 637 P.2d 866. By her demur­
rer, defendant admits "a ll material facta 
properly pleadod, but not contentions, de­
ductions or conclusions o f fact or law. [Ci­
tation.]" (Serrano v. Priest (1971) 6 Cal.3d 
584, o 9 l, 96 Cal.Rptr. 601, 487 P.2d 1241.) 
P la in t if f a complaint presents the follow ing 
re levan t. allegations.

Defendant is a psychologist licensed by 
the State o f California who was hired in 
that capacity in early Feb ruary 1887 by 
p la in tiff and Robert. She was hired to 
perform  a fam ily evaluation o f p la in tiff, 
Robert and their nine-ycar-old child. Such 
evaluation was necessary because the child 
hrd accused Robert o f physical, emotional 
and sexual abuse. Defendant was to eval­
uate what contact Robert would have with 
the child, i f  any.

Because o f the decision to retain defen­
dant, p la in tiff and Robert agreed to contin­
ue an order to show cause hearing which 
had been scheduled fo r Feb ruary 26, 1987. 
It was fu rth e r continued from  time to time 
while the evaluation was progressing. The 
agreement to hire defendant was put into 
the form  o f a stipulation and was signed by 
p laintiff and Robert and by their respective 
attorneys in the underlying action. ( I t  was 
entitled "ST IPULA T IO N  AND O RDER  
FOR CH ILD  CUSTODY EVA LUA T IO N .") 
The fam ily law judge had not required the 
stipulation, did not participate in d rafting it 
and did not supervise defendant's work. 
Eventually, however, the "o rde r" portion 
of the stipulation was signed by the court 
on August 12, 1967, approximately six 
months a fte r the parties had signed it. De­
fendant's written report, made a fte r her 
evaluation was finished, states that her 
evaluation began March IS, 1967 and ended 
September 3, 1987.

By the t e r m s  o f the stipulation, defen­
dant was authorized to provide written re­
ports, but only to p la in tiff and to Robert, 
not to the court. P la in tiff or Robert could 
call defendant to testify in the custody 
hearings but the court could not. Defen­
dant was obligated to complete her evalua­
tion, to prepare a written report and to 
participate in the proceedings or in a depo­
sition only i f  her fees fo r such activity were 
paid in advance.

P la in tiff alleges that her Fmal evaluation 
meeting with defendant was scheduled fo r 
the evening before tho order to show cause 
hearing. Defendant represented to plain­
t i f f  that this meeting would only last an 
hour and a half. I ;  lasted over six hours—  
from  5:80 pm . to 11:60 p.m. F o r five o f 
those six hours, defendant personally at­
tacked p laintiff, screamed at her, ridiculed 
her, accused her o f lying and fabricating 
evidence, threatened she would, lose custo­
dy o f her son i f  she persisted in believing 
his allegations about his father, and mis­
represented that the child's doctors and 
other experts involved in the case did not 
believe the child had been abuBed. Plain­
t i f f  claims that defendant did thia to induce 
p la in tiff to abandon her belief that Robert 
had abused their c h i l i '

W ith respect to defendant's alleged non­
disclosures, p la in tiff asserts that defendant 
(1) failed to divulge her lack o f expertise in 
the area o f child and sexual abuse, (2) 
failed to disclose that she and Robert had a 
p rior professional relationship in that they 
had spoken and participated together in 
professional seminars and (S) failed to dis­
close that she was a close personal friend 
o f the wife o f o m fo f the partners in the 
law firm  which represented Robert in the 
underlying action.

P la in tiff alleges that in defendant's w rit­
ten report, she neglected to state that a 
September 1979 hospital examination o f the 
child resulted in the examining doctor (1) 
finding evidence o f “  'irritation o f [the 
child's] scrotum glans [sic], penis and shsit 
o f penis' "  and (2) stating that “  'It seemed 
like somebody had beeo chomping on his 
per.is.'"  Besides omitting this and other 
material information in the written report, 
p la in tiff claims that defendant failed to in­
vestigate cenain other relevant matters.
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Finally, p lain tiff assures that defendant 
actod with the intent to circumvent the 
judicial process and to cause p la in tiff se­
vere humiliation, mental anguish,.and emo­
tional and physical distress. P la in tiff 
claims that defendant's acts were w illfu l, 
wanton, malicious and oppressive and ahe 
seeka both compensatory' and punitive dam­
ages.

Defendant filed a general demurrer to 
the second amended complaint, contending 
that ahe has quasi-judidal, quasi-arbltral 
and/or arbitral immunity as well as immu­
nity as an expert witncao. She also 
claimed entitlement to the "Judicial pro­
ceeding" o r litigation privilege set out in 
section 47(2). In opposing the demurrer, 
p la in tiff argued that defendant was not a 
qaaai-judicial o fficer o r an arbitrator, hav­
ing been hired aa a private evaluator, and 
that case law imposes an "interest o f  ju s ­
tice" limitation upon the section 47(2) privi­
lege which would work in this case to de­
feat defendant’s reliance on such defense. 
The tria l court rejected p la in tiffs  argu­
ments and sustained the demurrer without 
leave to amend. An order o f dismissal wa3 
entered February 28, 1989.

son o f defendant’s involvoment as a neutral 
dispute-resolving participant In the judicial 
process and (7) the absolute privilege under 
the provisions o f section 47(2), as a com­
plete bar to p la in tiffs  actions.

D ISCUSSION
Defendant asBertn both o f  these grounda 

and we have concluded that both argu­
ments are meritorious.5 F o r the historical 
and policy reasons discussed bolow, we be­
lieve that absolute quasi-judicial immunity 
la proparly extended to neutral third per­
sons who are engaged in mediation, concili­
ation, evaluation o r sim ilar dispute reso lu­
tion e ffo rts . Ajj to defendant’s second a r­
gument, the issue o f section 47(2) privilege 
has, since the filing o f the briefB herein, 
been resolved .in defendant's favo r by the 
Supreme Court’s decision in Silbcrg v. 
Anderson (1990) 50 Cal.Sd 205, 266. CaL 
Rptr. 638, 786 P.2d 365.

1. Common Law Im m unity

a. Overview o f Judicial Immunity'
[1 ) The concept o f judicial immunity is 

longstanding find absolute, with its roots in 
English common law. I t  bare civil actions 
against judges fo r acts performed in the 
exercise o f their judicial functionsx and it
3. "Immun ity ctcuts fo r 'jud ic ia l’ ic tlocs ; those 
re ia tla" to a function normally performed by a 
Judge and where die parties understood they 
were ce ilin g w ith the judge in. his offic ia l capac­
ity, [C itation!.]" (Clney v. Sacramento County 
Bar Assn. (1989) 212 CaiAppJd 807, f i l l ,  260 
Cal.Rptr. 842.) Thus, the line l i drawn "be­
tween tru ly judicia l acU, fo r which Immunity U 
appropriate, and acu that simply happen to 
have been done by Judges. Here, as in other 
contexts, immunity i t ju fli/iev i and defined by 
the functions it protect! and tervej. not by the 
person to whom It attache!.* (Forrester v. 
White (19M ) <54 U.S. 219. 227, 108 S.Ci, 538. 
544, 98 L£iL2d 555. 565.) A rt! and decisions 
which ere not judicia l or adjudicative, i.e., act! 
and dcclaioiu performed and made by a Judge 
which arc administrative or legljlative, “even 
though they may be essential to the very func­
tioning of the coum . have not . . . been regard­
ed tu judicia l in t . "  (Id. at p. 22S. IDS S.Cl. at p. 
544.)
T h ii doe 1 not mean that judge! who male 

legislative or administrative typei o f deciiions

ISSUE PRESENTED
This appeal raises the issue o f the avail­

ability o f (1) cuEsi-juciciai immunity by rea­
2, We renew ton case ir. toe context o f both 
cunsi-judiciai immunity ar.d statutory privilege 
out of a recognition that they are not coesien- 
tive. While on the facts here presented we w ill 
Find that they both apply, the statutory privilege 
extend! to bar liab ility fo r "communicative acts" 
out not conduct or "noccommunlcatlvc acts.” 
(Kimme! v. Goland (1990) S! Cal.od 202. 211, 
271 CaLRptr. 191. 793 P_2d 524); Pacific Ccs & 
Electric Cc. v. Bear Steams Ji Company (1990) 
50 C il. jd  1115. 1132. fr.. 12. 270 Cal.Rptr. 1. 791 
P.2d 557.) No such lim ita tion eaieu for com­
mon law quad-judicial immunity. Here, how­
ever, any conduct in which defendant engaged 
was secondary to and inlcrrwtned w ith the a l­
leged offensive and dishonest communicative 
acta. Nonethetcsi. due to the Importance of this 
Isiue and the likelihood that future cases involv­
ing neutral third person! engaged in mediation,
conciliation, evaluation or other itm ila r dispute 
resolution effort! may no: be so clear, we be­
lieve it neceeury to base our de.'liton on both
groundi.
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applies to all judiciaJ determinations, includ­
ing those rendered in excess o f tho judge's 
jurisdiction, no matter how erroneous or 
even malicious o r corrupt they may be. 
(Turpcn v, Booth (I8 60 ) 66 Cal. 65, 68; 
Greene v. Zauk (1984) 168 CalApp.Sd 497, 
507, 204 Cal.Rptr. 770.) The judge is im­
mune unless "he has acted in the clear 
absence o f all jurisdiction. [C itations.]" 
(Gre&ne, supra, at p. 507, 204 Cal.Rptr. 
770.) Beyond doubt, the doctrine o f "civil 
immunity o f tho judiciary in the perform ­
ance o f judicial functions is deeply rooted 
In California law ." (Oppenheimer v. Ash- 
bum  (1969) 173 Col.App.2d 624, 680, 848 
P.2d 931; see also, Frost v. Gcemaert 
(1988) 200 Cal.App.3d 1104, 1107, 246 C o l 
Rptr. 440; Tagliavic v. County o f Los 
Angeles (1980) 112 Cal.App.8d 7 59 ,7 61 ,1 6 9  
C a lR p tr . 467.) .

The rationale behind the doctrine is two­
fo ld . F irst, it "p ro te c ts ] the finality o f 
judgments [and] d is c o u rs e s ] inappropri­
ate collateral attacks." (Forret U r v. 
Whits, supra, 484 U .S. 219, 225, 108 S .C t 
538, 643.) Second, it "p ro te c ts ] judicial 
independents by insulating judges from  
vexatious actions prosecuted by disgrun­
tled litigants. [C itation .]" (JbitL) W ith 
respect to the Latter reason, the immunity 
is necessary in order to have an indepen­
dent and impartial judiciary’ . The public is 
best served when its judicial o fficers are 
free from  fea r o f  personal consequences 
fo r acts performed in their judicial capaci­
ty. (Greene v. Zonk, supra, 158 C a l 
App.Sd at p. 505, 204 C a lR p tr . 770.) “ I f  
judges v, ore personally liable fo r  erroneous 
decisions, the resulting avalanche o f suits, 
most o f them frivo lous but vexatious, 
would provide powerfu l incentives fo r 
judges to avoid rendering decisions likely 
to provoke such suits. [Citation.] The re­
sulting timidity would be hard to detect o r 
control, and it would manifestly detract 
from independent and impartial adjudica­
tion." (Forrester v. HTrife, supra, 4S4 
U.S. 219, 226-227, 108 S.Ct. 5SS, 544.) " I t

not able to claim legislative i m m u n i t y  (Set-

P'tntt Court o/ Y«l v. Consumer; Unton (I9J0)
•US U.S. 719. 721 ft jeq.. 100 S.Ct. 1967, 1974 e:

Jttv. 64 LE J .Id 641, 653 et tcq.; Forrester v,
«V/e, supra, 434 U.S. 219. 223, 10S S.Ct. 53S.
^*4) or an Immunity like that enjoyed by rxecu.

in a judge'* duty to decide a ll cases within 
hie jurisdiction that are brought before 
him, including controversial casco that 
arouse the moat Intense feelings in the 
litiganta. His errors may be corrected on 
appeal, but he should not have to fea r that 
unsatisfied litigants may hound him with 
litigation charging malice or corruption. 
Imposing such a burden on judges would 
contribute not to principled and fearless 
decision-making but to intimidation." 
(Pierson v. Pay (1957) 386 U.S. 547, 554, 87
S .C t 1213, 1218, 18 LE<L2d 288, 294-295.) 
“  T he  justification fo r [judicial immunity] 
is that it »  impossible to know whether [a 
person's claim against an offic ia l] is well 
founded until the case has been tried, and 
that to submit all officials, the innocent as 
well as the guDty, to the burden o f a trial 
and to the inevitable danger o f its outcome, 
would dampen the ardor o f a ll but the most 
resolute, o r the most irresponsible, la the 
unflinching discharge o f their duties.” ’ 
(Hardy v. Vial, supra, 48 Cal.2d a t pp. 
582-588, 811 P.2d 494, quoting from  Grt- 
yoire v. Biddle (2d Cir.1949) 177 F.2d 579, 
581.) Thus, the protection must be abso­
lute, even to the malicious o r corrupt judge. 
The effect o f judicial immunity is that the 
action against the judicial o fficer must be 
dismissed. (Hardy, supra, 48 C&l2d at p. 
5S4, 811 P.2d 494.)

b. Quasi-Judicial Immunity
Under the concept o f "quasi-judicial im­

munity," California courts have extended 
absolute judicial immunity to persons other 
than judges if tht^e persona act in a judi­
c a l o r quasi-judicial capacity. Thus, court 
commissioners "acting either as a tempo­
ra ry  judge o r performing subordinate judi­
cial duties ordered by the appointing court" 
have been granted quasi-judicial immunity. 
(Taglia'Aa v. County of Los Angeles, su­
pra, 112 Cal_A.pp.3d at p. 763 ,169  Cal.Rptr. 
467.) So also, quasi-judicial immunity from 
civil suits fo r acts performed in the exer-
live brarxh offic ia l* “when perform ing w ith in 
the scope of ihcir power acts which require the 
exercise of discretion or Judgment. (Citation J.J" 
(Hardy v. Vial (19S7) 43 C/,!.2d 577. S82, 211 
P.2d 494; accord Forrester v. MTiife, supra. 484 
U.S. 219. 230. I0S S.Ct. S3S, 545).

i r
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ci»« o f their duties hiu) been given to grand 
ju rora (Turpon v. Booth, supra, CS Cal. nt 
p. 69); administrative law hearing officera 
(:Taylor t\ Mitsui (1978) 82 Cal.App,3d 665, 
670-671, 147 Cul.Rptr. 323); arbitrators 
(B aar v. Tigcrman (1983) 140 CalApp.Sd 
979, 986, 211 Cal.Rptr. 426; Coopers & 
Lybrcnd v, Superior Court (1989) 212 Cal. 
App.Sd 624, 634, 260 Cal.Rptr. 7 1 3 )4; orga- 
nizationa sponsoring an arb itra tor (Olney 
v. Sacramento County B a r Assn., supra, 
212 Cal.App.Sd at pp. 814-816, 260 Cal. 
Rp tr. 842Y, and prosecutors (Pearson v, 
Reed (1285) 6 Cal.App.2d 277, 286-288, 44 
P.2d 692). Additionally, the State Bar and 
the Committee o f B a r Examiners, as arms 
o f the Supreme Court, and their officials, 
as officers o f the Supreme Court, have 
been afforded quasi-judicial immunity from  
civil suits fo r  acts performed in the oxer* 
cise o f their duties. (Greene v. Zank, su­
pra, 158 CalApp.Sd at p. 513, 204 Cal.Rptr. 
7 70 .). As with the reason fo r granting jud i­
cial immunity,, quaai-juditiai immunity is 
given to promote uninhibited and indepen­
dent decisionmaking. (Baar v. Tigerman, 
supra, 140 Cal.App.Sd at p. 982, 211 Cal. 
Rp tr. 426.)

As noted above, courts look at the nature 
o f the challenged act which a judge has 
performed to determine i f  it is tru ly  judicial 
and therefore deserving o f judicial immuni­
ty. So a lso, in determining whether a per­
son is acting in a quasi-judicial fashion, the 
courts look at "the nature o f tr.e duty 
performed [to determine] whether it is a 
judicial act— no : the name o r classification 
o f the o ffice r who perform s it, anc many 
who 3re properly classified as executive 
o fficers are invested with limited judicial 
cowers." (Pearson v. Reed, supra, 6 Cal. 
App.2d at pp. 2S6-2S7, 44 P.2d 592.) In 
Pearson, the court found that u prosecutor, 
in examining evidence submitted to him 
and in determining whether to prosecute a 
case against a defendant, is perform ing an
4. The Legislature made Judicial immunity fo r 
arb itrator* a statutory' requirement by adding 
Section 1280.1 to the Code o f Civil Procedure. 
(Smts.1985, ch. 7C9, § 1. p. 2341.) However, by 
Its own term*, section 1280.1 remains in effect 
only until January 1, 1991 unless a subsequent 
statute Is enacted to delete or extend that date. 
9 1230.1.)

set that io judicial in nature, thus making 
him botli a quasi-judicial o ffice r and an 
oxocutivc branch o ffice r. (Ilnd.)

c. The Right to Quasi-Judicial Immuni­
ty Depends Upon a Connection to the 
Judicial Proccsa

[2 ] P la in tiff seeks to eatabliah that Cali- 
fo rn ln ’a version o f common law judicial and 
quruii-Judiclal Immunity is applied only to 
public officials (judgeti, grand ju ro rs , proa- 
ecutora, commissioners, etc.). I f  that were 
so, then arbitrators would not be protected 
by common law quasi-judicial immunity.1 
We believe that in California, It Is not so 
much one's statUB as a pub lx  offic ia l which 
has genera lly been the litmus teat fo r  jud i­
cial immunity but ra the r the above-refer­
enced analysis o f "functions normally per­
formed by judges." (See fn . 3, ants.) I t  
ju a t so happens, that with the exception o f 
arbitrators, and sometimes referees (Park 
Plaza Ltd. v. Pietz (1987) 193 Cal.App.Sd 
1414, 1418-1419, 239 C al.Rptr. 51), such 
functions have usually been performed by 
public official!).

The case upon which p la in tiff relies fo r  
her "public o ffic ia l’ ' analysis is White v. 
Towers (1951) S7 Cal.2d 727, 235 P.2d 209, 
an action fo r  malicious prosecution against 
an investigator fo r  the State Fish and 
Game Commission who had the duty o f 
enforcing laws regard ing the protection o f 
fish ana game. That ease does speak o f 
"the immunity from  civil liability with 
which the law surrounds officials directly 
connected jonth the ju d ic ia l processes." 
(Id. at p. 730, 235 P .2d 209, emphasis add­
ed.) However, a reading o f the court's 
opinion shows that the court was more 
interested in the “ connected with the jud i­
cial process”  portion o f the abovequoted 
excerpt than with the fact that the defen­
dant could be classified as an "official.''
S. ‘ A rb itra tion i t the tu bm lu lo n fo r oetcr=urui- 
lion o f a disputed .-natter to private unofficial 
persons selected in the manner provided by law 
or by agreement of the parties,“ (Suxkw cll v. 
Equitabls F. <£r Af. Ins. Co. (1933) 134 C a JA p p , 

53-4, 540. 25 P.2d 873, emphasis added.)
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In looking at tho doctrine o f immunity 
tho White court suid at pages 739-732, 236 
P.2d 209: "The doctrine o f Immunity from 
liability fo r allegedly malicious acts ha« 
long been caiabllahed \vdth respect to nu­
merous public o fficers. In tho early cane 
o f Bradley v. Fisher, 18 W all. (U .S .) 885 
(20 L.Ed. 64G), the doctrine wan applied to 
judges o f courts of re c o rd . . . . Since thnt 
time it has been recognized that the orderly 
administration o f the a ffa irs  o f government 
necessitates the Inclusion or many officia ls 
within the cloak o f immunity. Executive 
heads o f administrative departments have 
been included [citations] as well as their 
deputies, who act in their stead [citations).
• "The last cited cases, however indicative 
o f the trend o f judicial dedalon, do not 
furnish the persuasive reason fc r  holding 
that the doctrine extends to peace officers, 
R ith e r, it ia the line o f cases which directly 
concerns the application o f the doctrine fo 
those connected with the ju d ic ia l pro­
cesses which la determinative herein. 
Thus, it h&fl been held almost universally 
that public prosecutors ore entitled to im­
munity. [Citations.] Sim ilarly, grand ju ­
rors were early held to be protected 
againat civil actions fo r alleged malicious 
prosecution. [Citation.] A  review o f the 
cases which have concerned the application 
o f the doctrine to law enforcement officers 
shows that^fce groat majority o f the courts 
have ruled in fa vo r c f the o ffice rs ." (Em­
phasis added.) The court then went on to 
cite California and federal cases involving 
law enforcement officers such as a building 
-nspeetor charged with investigating un a l­
leged violation o f a building ordinance, s 
depury fire  marshal charged with investi­
gating fires, and on assistant city engineer.

Thus, the While court focused on the 
importance to the ju d ic ia l system of per­
sons charged with the duty to investigate 
crimes and institute criminal proceedings. 
The court was impressed by their connec­
tion to the judicial processes rather than 
the fact that they could be classified as
4. W e  rccognlre that ultimately defendant's u». 

lus in the underlying action w a s  g overned by a 

cour. order. However, in our view, that is not 

the crucial fact. For several m o n t h s  prior to 

w h e n  the court

D RA PK IN  8 9 9
(CaLAau. j  but ino i
public official*. In our judgment, thnt in 
tho proper way to view the matter. We 
therefore rejoct p lain tiff!) e ffort# to place 
the emphasis on tho nutua o f defendant 
rather titan upon the connection bctwtwn 
the defendant'# activity and ' (he judicial 
process.

d. Policy Conaidcrationa Support tho 
Approach o f the Federal Cases to 
Quaai-Judicial Immunity

Fo r their part, defendant and amlcua ask 
this court to go beyond California's appar­
ently heretofore limited application o f the 
"porsoRa connected with the judicial p ro­
cesses" analysis and apply common law 
qunai-judicial immunity like the federal 
courts have applied it— to people connected 
with the judicial process who are not “ pub­
lic officials," arbitrators o r referees, such 
a# (1) mediators, guardians ad litem, thera­
pists, receivers, bankruptcy trustees and 
other persons appointed by the co r ta  fo r 
their expertise and (2) persons whose work 
product comes into the judicial process to 
be used by the court even though they 
were not court-appointed, euch as social 
workers and probation department employ­
ees. Dofsndant and amicus also argue 
that immunity should be extended even fu r ­
ther to a third category o f people— those 
persons involved in alternative methods o f 
dispute resolution, such as mediators and 
“ neutral fact-finders," who function a p m  
from  the courts, aa did the defendant in the 
instant case.*

Such an extension o f quasi-judicial immu­
nity would find persuasive support in a 
number o f federa l cases. The federal 
courts have held that immunity applies to 
such court-appointed persons as a trust o f­
ficer employed by the Oregon Deportment 
o f Veterans A ffa irs  which was acting (by 
court appointment) as the conservator o f 
p la in tiffb  estranged husbuad (Mosher v. 
Saalfeld (9th Clr.1978) 539 F.2d 438, 442, 
cert. den. 442 U.S. 941, 99 S.Ct. 2S83, 61 
L.Ed.2d 311); a receiver appointed by a

“Stipulation a n d  Order fcr Child Custody Evalu­

ation," the defendant w o r k e d  pursuant to the 

private agreement of plaintiff and Robert, albeit 

in the s h a d o w  of pending litigation, in order to
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court to manage property o f a marital es­
tate during a dissolution o f iLo marriage 
(New Alaska Development Co.~p. v. Guet- 
tchow (9th C ir.1989) 869 F.2d 1298, 3802- 
1308); a child protect:*.’?  aerviceo workor 
acting purauant to a court order to take a 
child Into custody (Ccrverdell v. Dept, of 
Social et Health Services (9th Cir.1987) 884 
F.2d 768, 764-765); and guardians ad litem, 
psychologists and attorneys fo r children In 
child abuse actions (Myers v. M orris (8th 
C lr.lBST) 810 F.2d 1487, 1465-1468, cert. 
den. 484 U .S. 828, 108 S .C t 97, 98 LEd .2d 
68).

W ith respect to nonnppcinted persons 
whose work product cornea into the judicial 
process, the courts have held that immuni­
ty wni properly given to probation officers 
who prepare preBentcncing reports fo r the 
use by the courts (Demoran v. Witt (9th 
Cir.1986) 781 F.2d 166) and workers at the 
Michigan Department o f Social Services 
and psychiatrists who were involved in ter­
minating p lain tiffs' parental rights (Kurza- 
wa v. M ueller (6th 0 .1 9 8 4 )  732 F.2d 1466). 
The Kursaw a court stated that in order to 
protect the well-being o f children, the de­
fendants must be able to preform  their jobs 
"w ithout the w orry o f intimidation and 
harassment from  disaatiDfied parents.'’ 
(Id. at p. 1458; see also, In  re A lic ia  T.
(1990) 221 Cal.App.8d ------ , 271 CalJP.ptr.
513, and Jenkins v. County o f Orange 
(1989) 212 CaLApp.Sd 27S, 2S0 Cal.Rptr. 
645 [fo llow ing federa l ccaoe which recog­
nise an absolute immunity fo r § 19S3 
claims against social w orke r, who were 
acting within the scope o f their employ­
ment in investigating allegations c f child 
abuse and initiating depend rncy proceed­
ings].)

Th6oe courts emphasized thut the defen­
dants served functions integral to the judi­
cial process (Demoran v. Witt, supra, 781 
F.2d at p. 157; New A laska Development

7. Relying on C ru m  v. Zorin, m pra, 153 Cat. 
App.3d <97. 204 Cal.Rpir. 770, a civil rights 
oeilon brought under 42 U.S.C. 5 1983, against 
the State Bar of California, the Committee of 
Aar Examiners and their officials, p la in tiff ar­
gues “ -.ha: there is a distinct difference between 
state and federal law in the area of Judicial 
immunity, and (ha; determination of which cf 
ihe two bodies of law applies depends upon

Corp. v. GueUchow, supra, 809 F.2d at p. 
1303; Myers v. Morris, supra, 810 F.2d nt 
p. 1467; Kursawa v. Mueller, supra, 732 
F.2d at p. 1458) and acted aa arms o f the 
court (New A laska, supra, at p. 1303, fn. 6; 
Demoran, supra, at p. ' 167).

Fo r example, in Myers v. M orris, supra, 
810 F.2d at p, 1467, the court said: "jTJhe 
. . .  therapists, guardians . and attorney 
were appointed to fu lf i l l quasi-judicial re- 
aponbibiUties under court direction. The 
fam ily court was required to determine 
whether the children In its custody were 
neglected and to socuro appropriate place­
ments. To perform  these functions, the 
court exentiied Its .statute y authority to 
seek the assistance o f experts. [Citation.] 
The absolute Immunity which is accorded 
persons acting as. an in ieyra l part of the 
ju d ic ia l process protects them fro ra  having 
to litigate the manner in which they per­
formed their delegated functions." (Em­
phasis added.) t

la  Hardy v. Vial\ supra, 48 CaL2d 577, 
311 P.2d 494, our. Supreme Court recog­
nized that California courts, line up with 
federal decisions In other types o f situa­
tions, such aa immunity fo r  executive pub­
lic cfflcero when they are perform ing non- 
miniate ria l acta, i.e., when they use their 
judgment o r discretion in perform ing their 
jobs. (Id. at'p. 582, 211 P.2d 494.) A lso, as 
defendant points out, many Californ ia deci­
sions which address the issue o f immunity 
cite with frequency to federa l decisions. 
(See e.g., H d rd if vV V ial, supra, 48 Cal.2d 
577, S l l  P.2d 494; White v, Towers, suvra, 
87 CaL2d 727, 235 P.2d 209; Olney v. Sac­
ramento County B a r Assn., supra, 212 
Cal.App.3d 807, 260 Cal.Rptr. 542; Taglia- 
via v. County o f Los Angeles, supra, 112 
Ca!.App.3d 759, 169 Cal.Rptr. 467; Taylor 
v. Mitzel, supra, 82 Cal.App.3d 665, 147 
Cal.Rptr. 3 2 3 .)7
whether the sa lon is s state or a federal one." 
We disagree w ith this analysis o f Greene,
The Grtent coun did hold at page 503 o f Us 

opinion lhat it would necaisarliy have to apply 
federal law In that case (i.e., federal law regard­
ing both the elements of a prlrna facie § 1983 
cause o f action and the elements o f judicia l 
immunity), since ihe p la in tiffs cause of action 
was based on federal civil righu icgislaiion.
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[3] We are persuaded thot tltc approach 
of Die federal courts is consistent with the 
relevant policy conoidorationa of attracting 
to an overburdened judicial systam the in­
dependent and impartial services and ex­
pertise upon which that system necessarily 
depends. Thus, we believe it appropriate 
that these "nonjudicial persons who fulfill 
qua«i-judicial functions Intimately related 
to the judicial process” [Myers v. Morris,- 
supra, 810 F,2d at p. 1466-1467) uhould be 
given absolute quasi-judidal immunity for 
damage claims arising from their perform­
ance of duties in connection with the judi­
cial process. Without such immunity, such 
persona will be reluctant to accept court 
appointments or provide work product for ■ 
the courts' use, Additionally, the threat of 
dvil liability may affect the manner in 
which they perform their jobs. (Moses v. 
P anoa tika r (8th Clr.1987) 813 S\2d 891, 
892, cert. den. 484 U.S. 832, 108 S.Ct. 108,
93 L.Ed.2d 67.)

e. Extension of Immunity' to Persons 
Engaged in Neutral Disputs Resolu­
tion Is Appropriate 

In arguing for extensions of immunity to 
the category of persons who function apart 
from the courts in an attempt to resolve 
disputes, defendant and amicus emphasise 
that in this day of excessively crowded 
courts and long delays fa bringing civil 
cases to trial, more reliance is being placed 
by both parties and the caurm on alterna­
tive methods of dispute resolution. Along

However, both federal a n d  California c o n n s  

look to the act performed by the defendant to 

determine If It qualifier: for judicial (or quati-ju- 

dltial) immunity. T h e y  e x a m i n e  the act re sna 

if it is "'a function normally per f o r m e d  by a 

judge, and to the expectations of the parties, i.e.,

[to that) they dealt with the Judge in hit Judicial 

capacity1.* If to, It receives judicial immunity. 

(Greene v. Z c n k ,  s upra, 15! Cal . A p p A d  at p. 507, 

20-1 Cal.Rptr. 770, quoting f r o m  S l u m p  v. S p a r k ­

m a n  (197S) 435 U.S. 349. 362. 98 S.Ct. 1099. 

1107. 55 L E d J d  331, 342; accord P e a r s o n  v. 

R e a d ,  tupra, 6 CaLApp.2fl at p. 236-287, 44 P.2d 

592 an d  O t n e y  v. Sac.-crr.enio C o u n t y  B a r  Assn., 

supra, 212 Cal.App.3d at p. 811. 260 Cal.Rptr. 

842 (neither of w h i c h  were federal civil rights 

cases).) In addition, the United Stales S u p r e m e  

Court In B r i s c o e v. L a  H u t  (19S3) 460 U.S. 325.

103 S.Ct. 1108. 75 L E d . C d  96 determined thst 

the c o m m o n  law provided absolute i m m u n i t y  

f r o m  d a m a g e s  liability for persons " w h o  were
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traditional lines, the provisions of article 
VI, section 22 of the Constitution, which 
allow tha Legislature to provide for the 
appointment by trial courts of officers such 
as commissioners, references and masters 
(Tagliavia v. County o f Los Angeles, su­
p ra , 1 12  Cal.App.8d at p. 763, 169 Cal.Rptr. 
4G7), are becoming ever more important. 
We have coun commissioners (Code Civ. 
Proc., § 259) and voluntary and mandatory 
referees (Code Civ, Proc,, § 638 et seq.). 
In addition, contracts for binding arbitra­
tion (Code Civ. Proc., { 1280 et soq.) snd 
provisions for non-bfading arbitration (Code 
Civ. Proc., $ 1141.10 et seq.) help relieve 
court congestion. So also does Civil Code 
section 4607's provision for mandatory 
mediation of child custody and visitation 
dispute.

More recently, other aspects of alterna­
tive dispute resolution efforts are being 
used w ith . greater frequency. There are 
voluntary settlement conferences which are 
conducted by volunteers working with the 
court through, for example, local bar asso­
ciations. In addition, if it Is necessary, the 
parties can choose a mediator or neutral 
facVfinder with the expertise to facilitate a 
resolution of their particular dispute. As 
amicus notes, mediation ia traditionally a 
non-bfading dispute resolution alternative. 
While most mediation is voluntary, some is 
compuiaory, Like that provided for fa Civil 
Code section 4607.* t

Besides relieving court congestion and 
speeding up the conclusion of cases, these

integral p t r u  of the judicial process* (language 

similar to that used b y  our S u p r e m e  C o u n  In 

W h i t t  v, T o w t r S f t u p r a ,  37 C i L 2 d  at p. 731. 23S 

P 2 d  205) and'that section 1983‘s civil rights 

provisions did not affect that Immunity. (Id, at 

pp. 335. 329 el seq., 103 S.Cl. at pp. 1115, 1112 et 

seq.)

S. In the lmtant case, ptamllff cutes In her o p e n­

ing brief that defendant w a s  hired b y  herself 

and the child's father to provide psychological 

services In an »it crept to resolve tho family's 

problems outside of court, (as well as to prepare 
a report a n d  potentially act at tut expert witness 

if called by either parent). Thus. In addition to 

the m a n d a t o r y  mediation w h i c h  plaintiff an d  

her h u s b a n d  w o u l d  receive under Civil C o d e  

section 4607, they were receiving private m e d i a­

tion-type services f r o m  defendant.
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lesB-traciitional alternative diopuU reoolu- 
tion procedures ftra often lcao expansive 
and less stressful than seeing a case 
through its normal trial path, Like the 
more formal dispute resolution procedures, 
they are critical to the proper functioning 
of our increasingly congested trial courts.

We agree with defendant and amicus 
that the justification for giving judicial and 
quasi-judicial immunity to judges, commis­
sioners, referees, court-appointed persons 
(such as psychologists, guardians ad litem 
and receivers), and nonappointed persona 
(such as those who prepare probation re­
ports and handle child abuse cases) applies 
with equal force to these neutral persons 
who attempt to resolve disputes. Although 
they are not “law connected," as are 
judges, commissioners and court-appointed 
experts, neither are non-judicial arbitrators. 
(Stockwell v. Equitable F. & M. Ins. Co., 
supra, 134 CaLApp. a t p. 540, 25 P.2d 873.) 
Similarly, referees, although appointed by 
the courts, may or may not be employees 
or officers of the court and they may be 
paid by the parties. {Park Plaza, Ltd. v. 
Piets, supra, 123 CaLApp.3d at p. 1419, 289 
Cal.Rptr. 61.) *

Plaintiff notes that attorneyE can be held 
liable to their clients for professional negli­
gence because they have a specific duty to 
their clients. Using a "duty to the public" 
vs. "duty to a client" approach, plaintiff 
seeks to distinguish the federal “court ap­
pointment" cases from the instant case. 
She argues that "It is, among other things, 
the absence of a public responsibility, and 
the presence of a duty to private clients, 
which distinguishes the instant case from 
the various authorities defendant cited . . .  
for the proposition that court-appointed 
menial health professionals we immune 
from civil liability.. . .  In each of the cases 
relied upon by the defendant, the psycholo­
gist or psychiatrist was either acting as an 
agent of the court pursuant to a court

f. In C o o p e r s  &  L y b r o - i d  **, S u p e r i o r  C o u n ,  s u­

pra , 211 C a l A p p J d  S2<J. 260 Cal.Rptr. 713 this 

c o u n  discussed the 1985 legislation which hid 

e x p a n d e d  i m m u n i t y  for arbitrator*. W e  recog­

nized that "The law ... has c o m e  a long w a y  

f r o m  disfavoring arbitration so as not to e n­

croach o n  the jurisdiction of the court* to the

appointment in order to provide an opinion 
to the court itself [citations] or was n 
government official who owed a direct duty 
to the public at large [citations] or was 
appointed by the court and had the rcspon- 
aibility of reporting to a governmental 
agency [citation]."

However, in reviewing the ibsuo of i m ­

munity, we think that the focus is more 
correctly placed on a non-advocate vs. advo­
cate analysis. Thus, while the criminal de­
fense attorney who ia paid with public 
funds has a duty to ths public not to waste 
those funds, it is his or her job as an 
advocate for the defendant which makes 
him or her responsible and liable to the 
defendant end. susceptible to a later civil 
action. . ....

In contrast, the psychologist who is medi­
ating a child' custody dispute, whether by 
court appointment or not, is not an advo­
cate for either parent, even if paid by them. 
(Cf. P ark Plaza, Ltd. u  Pietz, supra, 193 
CalApp.8d at p. 1419, 2S9 Cal.Rptr. 51, 
where the court said that raferees who are 
paid for by the parties in a law suit are not 
employees or independent contractors of 
those parties or of their attorneys.) The 
job of third parties such as mediators, con­
ciliators and evaluators involves impartiali­
ty ana neutrality, aa does that of a judge, 
coraraissionar or referee; hence, there 
should be entitlement to the same immuni­
ty given others who function as neutrals in 
an attempt to resolve disputes. In a sense, 
those persons are similar to a judge who is 
-handling a voluntary or mandatory settle­
ment conference, no matter whether they 
are (1 ) maiding binding decisions (such as 
referees acting pursuant to Code Civ. 
Proc., § 638, subd. (1), and arbitrators), (2) 
meking recommendations to the court 
(such aa reiere«3 acting under Code Civ. 
Proc., j 639 or mediators acting under Civ. 
Code, § 4607), or (3) privately attempting

proe.ii policy of actively encouraging alicrna- 

live dispute resoiuuon In order lo relieve the 

burden on the judicial *ysiem." (Id. at p. 535, 
240 Cal.Rptr. 713.) In the Ituuni opinion, w e  

recognize the necessity tor i m m u n i t y  for other 

but samilor alternative di.-spute resolution activi­

ties-
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to settle diaputoB, ouch ac tho defendant 
here.

[4,5] We therefore hold th a t absolute 
quasi-judicial immunity is properly extend­
ed to these neutral third-partica for their 
conduct in performing dispute resolution 
services which are connected to the judicial 
process and involve either (1 ) the making of 
binding decisions, (2) the making of find­
ings or recommendations to the court or (3) 
the arbitration, mediation, conciliation, 
evaluation or other similar resolution of 
pending disputes. An the defendant wan 
clearly engaged in thia latter activity, she 
ia entitled to the protection of such quasi- 
judidal immunity.

2. S ta tu to ry  Privilege
The second ground for demurrer robed 

by defendant is based on the provisions of 
section 47(2). A recent decision of the Su­
preme Coun (Siiberg v. Anderson, supra,
50 Cftl.8d 205, 256 Cal.Rptr. 638, 786 P.2d 
365) mandates that in spite of the nature of 
the behavior which plaintiffs allegations 
attribute to defendant, the defendant is 
protected from the tort liability claimed by 
pieintiff.

a. Background of the Siiberg Case
As in the instant case, the complaint in 

Siiberg stemmed from an underlying disso­
lution of marriage action and its attendant 
custody and visitation issues. In that un­
derlying action, the husband (who was later 
to he the plaintiff in the S iiberg  case) 
asked his attorney to obtain an agreement 
from his wife that all famiiy members 
would submit to an evaluation and counsel­
ing by an independent psychologist for the 
purpose of determining appropriate custo­
dy and visitation orders for their children. 
Wife's attorney (the defendant in the Sif- 
ferry case) recommended a psychologist 
(Robert Adler) who was ultimately selected 
by plaintiff and his wife.

After an "apparently adverse" result for 
the plaintiff, plaintiff 9ued his wife's attor­
ney, contending that contrary to defen­
dant's representations, the psychologist 
*■08 not independent and neutral because 
he had had a preexisting and undisclosed
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relationship with defendant. Plaintiff 
claimed that defondant u»ed hor influence 
with Dr. Adler to his wife'a advantage in 
the evaluation of the family members and 
that duo to defendant's influence, Adler 
produced a biasud and inaccurate report. 
Husband sued the defondantrfttloniey for 
breach of contract, negligence and "inten­
tional tort,” which the Supreme Court said 
wan apparently intentional infliction of 
emotional distress but might also be fraud.

Tho defendant-attorney generally de­
murred to the complaint, contending that 
section 47(2) made her statements during 
the famiiy law matter privileged. The trial 
court sustained the demurrer without leave 
to amend and dismissed the action. The 
Court of Appeal reversed aa to the cause of 
action for "intentional tort” and remanded 
the case, directing the trial coun to allow 
the husband to amend that cause of action. 
The court concluded that section 47(2) did 
not apply if defendant's representations 
were made to obtain personal objectives or 
to gain an advantage for hor client'through 
deceit. The court held that in such a case, 
the statements could not have been made 
to promote the "interest of justice" and 
further hold that such a determination woe 
one for the trier cf fact.

The Supreme Court granted review' to 
consider the question of whether the privi­
lege eet out in section 47(2) is subject to the 
"interest of justice'' exception which some 
previous Court of Appeal decisions had rec­
ognised.

b. The Supreme Court's Siiberg Analy­
sis */
(I) The N ature  o f the Section 

4?(2) Privilege
In discussing the privilege given by sec- 

tioi: 47(2), the Siiberg  court noted that (1) 
the- privilege has beer, givan application “to 
any communication, whether or nri. it 
amounts to a publication”; (2) It applies to 
at! torts except malicious prosecution; (8) 
"it applies to any publication required or 
permitted by law in the course of a judicial 
proceeding to achieve the objects of the 
litigation, even though the publication is
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made outaido the courtroom und no func­
tion of the court or its officers is involved"; 
und (-1 ) it applien "to a ll publications, irre­
spective of their maliciousness." (Siiberg 
v. Anderson, srupra, 50 Cal.3d ut pp. 212, 
2!6, 266 Cal.Rptr. GB8, 780 P.2d 3G5.)

In setting out the "test" for application 
of the section 47(2) privilege, the Siiberg 
court stated: "The usual formulation ia 
that the privilege applies to any communi­
cation (1 ) made in judicial or quasi-judicial 
proceedings; (2) by litigants or other par* 
tifjpantfl authorized by law; (8) to achieve 
the objects of the litigation; and (4) that 
have [sic! Bome connection or logical rela­
tion to the action. [Citations.]" (Siiberg v. 
Andencm, supra, 50 Cal.Sd i t  p. 212, 266 
Cal.Rptr. 638, 7S6 P.2d 365.) ,

With respect to the third element, the 
court stated: "The requirement that the 
communication be in furtherance of the 
objoeti) of the litigation is, in essence, sim­
ply part of the requirement that the com* 
muaication be connected with, or have 
some logical relation to, the action, i.e., that 
it not be extraneous to the action. A good 
example of an application of the principle is 
found in the caaes holding that a statement 
made in a judicial proceeding is not privi­
leged unless it has sume reasonable rele­
vancy to the subject matter of the action. 
[Citations.] The 'furtherance' requirement 
was never intended as a test of a partici­
pant’s motives, morals, ethics or intent. 
[Citations.]" (Siiberg v. Anderson, supra, 
50 Cal.3d at pp. 219-220, 256 Cal.Rptr. 638, 
786 ?.2d 365.)

10. O n e  of ihe cases cited ov tne Siiberg court 

w a s  C a r d e n  v. G c U o t f  (!9S“) 140 Cal.App.2c 

5C-7, 235 Cal.Rptr. 69E. a case f r o m  this division. 

In :hat case (which also s t e m m e d  from a disso­

lution of m a n i a s e  matter). the plaintiff sued his 

former wife's aeccuniant-wlinesi, alleging that 

•he accountant falsified a r eport w h i c h  he had 

prepared an d  then used that report 1C- give per­

jured testimony at trial.

T h e  accountant had prepared, on behalf of the 

wife, a medical practice valuation of the h u s­

band's anesthesiology practice, ir. order to deter, 

m i n e  the value of its g o o d  will. T h e  accountant 

stated he c o m p a r e d  husband's practice to the 

goodwill of three Similar practices he bat! also 

examined. In his complaint aga.rtst the ac­

countant. the h u sband alleged that the account­

ant (1) ha d  rr.ade no valuation of s practice.

(2) 77tc "Interest o f  Justice" Factor

The court addressed the above-mentioned 
lino of Court of Appuul caaes which had 
carved out an exception to the section 47(2) 
privilege. Tho exception was applied to 
communications which had not been made 
for the purpose of promoting the interest 
of justice. The court atated that the deei- 
aion in which this teal originated (Bradley 
v. H artfo rd  Acc. &  ludcm. Co. (1978) 30 
Cal.App.3d 818, 82G, 106 Cal.Rptr. 718) 
took the third element o;' the teBt for appli­
cation of section 47(2) (i.e., that the commu­
nication have been made to achieve the 
objects of the litigation) and read into it the 
additional requirement that the communica­
tion must have also been made for the 
purpose of promoting the "Interest of jus­
tice." (Siiberg v. Anderson, supra , 50 
Cal.Sd at p. 217, 266 Cal.Rptr. 638, 786 I'.2d 
365.)

The Siiberg court rejected the "interest 
of justice" requirement, saying that en- 
doraement of ouch a requirement “would 
be tantamount to the exclusion of a ll tor• 
tioua publication from the privilege, be- 
cauac tortioua conduct is invariably inimicai 
to the ’interest of ju s tic e /’’ (Siiberg v. 
Anderson', supra, 50 Cal.3d at p. 218, 266 
CalRptr. 638, 786 P.2d S65.) Tne court 
stated that even though well-intentioned, 
the interest of justice requirement “is whol­
ly inconsistent with the numerous cases in 
which fraudulent communications or per­
jured testimony nave nevertheless been 
held privileged. [Citations.]” (Ibid . ) 10

(2) had m a o s  n o  such comparison because the 

three alleged anesthesiologists did not ever, exist 

in the S u t e  of California an d  (3) should have 

concluded that husband's practice h o d  n o  g o o d­

will value because h e  w o r k e d  or. staff as par. of 

a rotation group at a hospital a n d  ha d  n o  pa- 

(tents of his own.

T h e  h u s band sue 1 the accountant for abuse of 

process, Intentional Infliction of emotional dis­

tress and negligent infliction of emotional dis­

tress. This court held iha’. section 47(2) i m m u n -  

b e d  (he accountant f r o m  liability. W e  stated 

that the defendant's "publications" In both his 

written report and his testimony at trial w e r e  

privileged. C a r d e n  w a s  cited several times by 

the Siiberg court. (Siiberg v. A r i d t n a n ,  supra, 

50 CaJ.’d at pp. 215 216. 213, 266 CaLRpir. 638. 

TS6 ?.2d 365.)
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c. Application of Silberghs Four-Purt 
Tost

(6) In hor opening brief, plaintiff sum­
marizes defendant's conduct aa "failing to 
disclose her previous connections with one 
of the parties (i.e., an implied representa­
tion by defendant that she wua acting it. a 
profesaional manner by being independent], 
screaming at and otherwise psychologically 
abusing [pluintiff], negligently or deliber­
ately misstating the fac*- she had learned 
about the caac, negligently or deliberately 
failing to include in hor roport crucial facta 
which corroborated [the child’s] cornplainta, 
and directly threatening [plaintiff] with the 
loss of custody of her son if [plaintiff] told 
anyone about defendant's acta of miscon­
duct." All of the causes of action in plain- 
tiffa  second amended complaint allege tor­
tious conduct. Thus, the four-port test for 
section 47(2) immunity which ib set out in 
Siiberg  is applicable to each. (Siiberg v. 
Anderson, rupra , 60 Cal.Sd a t p. 212, 266 
Cal.Rptr. 638, 786 R.2d 366.)

Plaintiff apparently concedes, as ahe 
must, the existence here of the second and 
the fourth elements of the section 47(2) 
te s t  i.e., that the communications were 
made by a participant in the litigation and 
that the publications have some connection 
or logical relation to the case. Defendant 
was an invited, and ultimately counap­
proved, participant in the dissolution mat- 
ter ana her communications vrero obviously 
related to a portion of the issues in tho 
dissolution action—custody end visitation.

Although it seems that niaintiff snouid 
also concede the existence cf the first ele­
ment (that the defendant's alleged wrong­
ful communications were nude Li a judicial 
or quasi-judicial proceeding), plaintiff ar­
gues in her reply brief that defendant's 
communications were "collateral" because 
they were not made during the course of 
and as a part of the judicial proceeding. 
That contention has no merit. The court In 
Siiberg stated that the section 47(2) privi­
lege applies "eyen though the publication is 
made outside the courtroom and no func­
tion of the court or ita officers is involved." 
{Siiberg v. Andtrson, rupru, 60 Cal.Sd at 
P- 212, 266 Cal.Rptr. 6-3S. 7S6 ?.2d 365.)

D R A P K I N  <)05
(C*lApr.3Pi*i. I m i

Ao for tho third olornorit, i.o. that tho 
communication bo made to achieve tho ob­
jects of the litigation, wc find that thin 
element in clearly met. Defendant's al­
leged Wrongful communicationn (whether 
express or implied and whether screamed 
or simply stated) wore "not , . .  extraneous 
to tho action" but rather bad a "logical 
relation" to it. (Siiberg v. Anderson, ru- 
pro, 50 Cal.Hd at pp. 219-220, 266 Cal.Rptr. 
688, 786 P.W 3GS.) Defendant’s acta were 
part of a process undertaken by tlie hus­
band and wife to aid the court in its deci­
sion on nn important matter in the dissolu­
tion. Defendant's "motives, morala, ethics 
or intent" aro not in Issue when asking 
whether her nda were in furtherance of 
the objects of the dissolution proceedings. 
(Id. a t pp. 219-220, 266 Cal.Rptr. 638, 786 
P.2d 366.) ThuR, we conclude that section 
47(2)'s privilogc serves to protect defendant 
from her alleged wrongful conduct

CONCLUSION

On the facts of this case, the defendant 
was entitled to common law immunity and 
statutory privilege. Thus, the trial court 
was correct in sustaining defendant's de­
m urrer without leave to amend.

The absolute immunity and privilege to 
which defendant is entitled must protect 
her from auit Such doctrines are not mere 
defenses to liability. (M itchell v. Forsyth 
(19S5) 472 U.S. 511, 525-526, 105 S.Ct 
2305, 2315, So L.Ed.2d 411. 424-125; H ar­
dy v. Vial, supra, 48 C&lJld at p. 5S4, 311 
P.2d 494; Siiberg v. Anderson, supra, SO 
Cal.Sd a t p. 220, 266 CalJRptr. 638, 786 P.2d 
S65.) If such protection is to be meaning­
ful it must be effective to prevent suits 
such as this one from going beyond demur­
rer. Avoiding the expense and burden of 
having to defend an action such as this one 
is prariflely the goal which the principles of 
absolute immunity and privilege were in­
tended to achieve. In order to best protect 
the ability of asutral third parties to ag- 
gresiiively mediate or resolve disputes, a 
dismissal a t the very earliest stage of the 
proceedings is critical to the proper func­
tioning and continued availability of these 
services.

M
i h

S-*
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In

The order cf dismissal is affirmed, 
Coots on appeal to defendant.

KLEIN, P J ,, concurs.

DANIELSON, Associate Juotico, 
concurring and dissenting.

1 concur ir. the result reached in the 
foregoing decision, but emphatically dis­
sent and disassociate myself from the rea­
soning and the holding of the majority 
opinion which would create, by judicial leg­
islation, a "quasi-judicial immunity" in per- 
sons whom it vaguely designates aa "neu­
tral third party participants in the judicial 
process.’*' •

In the first place, the majority simply 
designates those upon whom It would con­
fer this newly-created quasi-judidal immu­
nity as "neutral," and thereafter assumes 
that they are, in fact, neutral. Whether or 
not they are truly neutral presents a very 
substantial question of fact, one which 
would not have to be decided if this appeal 
were decided under existing law. The liti­
gation privilege of Civil Code section '47, 
subdivision (2) (hereafter section 47(2)) pro­
vides a broad privilege which will protect 
participants in litigation from the conse­
quences of their communications. Thus, 
the immunity which the majority would' cre­
ate serves r.o recognizable useful purpose.

The M a jo rity  j  H old ing is Jud ic ia l L tg ic  
la tion

The majority frankly ar.d honestly ac­
knowledges that defendant has askod this 
court to "gu beyond" California's hereto­
fore limited application of immunity and 
apply it to others (1 ) appointed by courts 
for their expertise, and (2) persons whose 
work product comes into the judicial pro­
cess to be used by the court, even though 
they were not court appointed, such as 
social workers. The majority has granted 
that request. The majority holds "that ab­
solute quasi-judicial immunity is properly 
extended to neutral third party participants 
in the judicial process." But who La doing 
the extending? The answer is: This court. 
However, the majority does not identify,

DISPOSITION nor can they, their constitutional authority 
for "going beyond" the constitution and 
the laws of the State of California, and 
"exlanding" immunity to such third par­
ties. By that act of "extending" they have 
created a new Immunity, a new exemption 
from accountability, which has not existed 
In the laws of Uua state. To borrow the 
wortk of our Supreme Court in M utua l 
L ife  Ins, Co, v. C ity o f  Los Angeles (1990) 
00 Cal.8d 402, 416, 267 Cal.Rptr. 589, 787 
P.2d 996, this is "nothing more than judi­
cial legislation."

Tho People of California, in establishing 
our Constitution, wisely followed the exam­
ple of the United States and separated gov­
ernmental powers into three branches. It 
ic well that we remember and honor that 
fact. The legislative power remains "vest­
ed in the California Legislature" (art. IV,’ 
§ 1 ); the executive power remains "vested 
in the Governor”; (art- V, { 1); and the 
judicial power ia “vested in the [Courts]." 
(Art. VI, § 1 .) Our courts do not have 
jurisdiction. to legislate and have no right 
either to create new causes of action nor to. 
abolish thooe which are already .estab­
lished. Those are legislative functions. 
CModem Barber Col. v. C a l Emp. Stab. 
Com. (1948) 31 Cal.Sd 720, 726-727, 192 
P.2d 916.)

The M ajoruy's Hold ing is G ratu itous
The majority’s creation of a new quaal-ju- 

dicial immunity is wholly gratuitous. In 
deciding the central issue presented hy this 
appeal Lhe^court could have, and should 
have, decided it on the basis of existing 
law. The litigation privilege of section 
47(2) disposes of that issue fully, complete­
ly, and quickly; and that disposition is 
based upon law when was enacted by the 
people through their Legislature more than 
100 years ago and which has been refined 
and interpreted many times by our courts. 
The majority did, in fact, utilize section 
47(2) 3B an alternate basis for its decision, 
after first utilizing 18 pages of Its opinion 
in its effort to justify and to create its new 
quasi-judicial immunity. The disposition 
under section 47(2) is correct and, standing 
alone, fully supports the result reached.
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This new judicial legislation is redundant 
and unnecesflury,

Judic ia l Im m u n ity  h  Very lim ite d  In  
Scope

The majority opinion presents an exten­
sive overview of judicial immunity. In 
studying that overview it nuict be noted 
and then remembered thut judicial immuni­
ty, even for judges, is limited to those 
judicial acts which are adjudicatory ir, na­
ture, i.e. decision making, dispositive, and 
the immunity does hot otherwise extend to 
acts whJch simply happen to be done by 
Judges. It Is the fu n c tio n  of adjudication 
of an issue, the decision making function, 
which requires and is the basis for judicial 
immunity. The decision of the United 
States Supreme Coun in Forrester v. 
White (1988) 484 U.S. 219, 108 S.Ct. 538, 88 
LEd.2d 555, is controlling on. that point; 
and it provides no basis for extending auch 
immunity to the non-adjudicatory actions of 
judges, nor of their adjuncts. A fortiori, 
judicial immunity should not extend to per­
sons who are neither judges nor their ad­
juncts, but only third-party participants in 
litigation, i.e., witnesses.

It is important that this ’ limitation be 
kept in mip.d, since the effect of the majori­
ty opinion is to extend judicial immunity, 
termed "quasi-judicial immunity,” to per­
sons who do not adjudicate but who are, at 
most, "neutral third-pany participants in 
the judicial process."

Tha majority's scholarly review of judi­
cial Immunity contains no valid argument 
to justify extending such immunity to non- 
judicial persons who do not perform an 
adjudicatory function.

The M a jo r ity 's Reasoning Does Not Sup­
port Its  Holding

The majority discourse at length on their 
perceived need for creating their new qua­
si-judicial immunity. The examples they 
rite as demonstrating a need for auch im­
munity do not support their conclusion. 
V/hero immunity ic granted to the catego­
ries of persons which they mention, that 
immunity Is based upon the function such 
person is performing at the particular time,

HOWARD r. DRAPKIN
C tl*  C t l f t p t r .  t i l  (C * L A p p ,l D i . l  I r W )

not on his or her calling or profession. As 
pointed out, above, judicial immunity ex­
tends to the person exercising a Judicial 
function which is adjudicatory, decision­
making, in nature. Even the act of a 

judge, in the performance of his duties as a 
judge, which Is not adjudicatory In nature, 
is not clothed with judicial ii rrvr.ity. (For­
rester v. Write, rupra, 48-1 Tj.d 219, 108 
S.Ct. 538, 98 LEd.2d 555.) The uv, ; cate­
gories of professionals referred to y the 
majority ara granted immunity for their 
acta as adjuncts to a Judge In aid of the 
judge's performing an adjudicatory act; 
they are the extension, so to apeak, of the 
judge in those circumstances.

27ie Creation O f Im m u n ity  Is A Legisla­
tive Function  .

Wien it is necessary, or desirable, as a 
matter of public policy to extend judicial 
immunity to persona who would otherwise 
probably not enjoy it the Legislature has 
the power and the right to do so. Thus the 
Legislature ha3 extended such immunity to 
arbitrators when acting in the capacity of 
arbitrators. The Legislature also has the 
constitutional power to provide for the ap­
pointment of persons other than judges to 
perform some judicial duties.

"The Legislature may provide for the 
appointment by crisl courts of record of 
officers such as commissioners to perform 
subordinate judicial duties." (Cal. Const., 
a r t  VI, § 22.)

In 1985 the Legislature grantee judicial 
immunity to arbitrators by enacting Code 
of Civil Procedure section 1280.1, which 
provides, in parti''"'An arbitrator has the 
immunity of a judicial officer from civil 
liability when acting in the capacity of arbi­
trator under any statute or contract” If 
there had been any need to extend judicial 
immunity to those encompassed in the n e w  

immunity created by tho Jnajority opinion 
the Legislature coulc have met that r.eed 
by similar legislation at that time, or if 
such need now exisu the Legislature is the 
correct branch of government, and has the 
power end the right Lo do so now.

Profound changes in our laws, such as 
tl:e majority seek to make, should be
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forged in the proven anti legitimate cruci- 
blc of the leglalatt . procosia. There wit­
nesses can be heard, pro and eon tho iocue, 
and they are subject to questioning and 
probing, under the scrutiny of the press, 
which toatn the interesta of the witnesses 
aa woll os tho merit and need for tho pro­
posed legislation. Debute and vote in two 
howuw of tho Legislature, and the require­
ment of approval by tho Govornor, rIoo 
assure careful evaluation of the proposals. 
That is the procedure called for by our 
Constitution, and it is far better than legis­
lation created in the relative secrecy of a 
Judicial chamber.

The majority's discussion in support of 
Its holding that judicial immunity ohould be' 
extended to aomo broad, undefined, class !s 
actually a aeries of arguments which might 
be used to support proposed legislation to 
create auch an immunity. The reasoning 
might make a good law review article, but 
it has no place in a judicial decision. Lavra 
ahould be crested by legislation, not by 
litigation.

The process of litigation ia a search for 
truth and justice. To the extent we limit 
the power of the courts to reach out in 
search of evidence, in search of the truth, 
and to the extont we dony citiiens the right 
to seek redress for their grievances, we 
limit, and impair the judicial process. 
Courts, and legislatures, should be most 
careful before they absolve persons of ac­
countability for their conduct.

The litigation privilege of section 47(2.) is 
quite enough to provide all persons con­
nected with litigation with protection from 
tort liability for thoir communications. 
Thora is no need, and there is no showing 
that it would be wise, to clothe them with 
an Immunity greater than that afforded to 
judges.

CONCLUSION

(o Jmxixua mnxb .

The L it ig a tio n  P riv ilege O f Section 47(2) 
Does Not Create A n  Im m u n ity

We must remember that Civil Code sec­
tion 47, subdivision 2 creates a privilege for 
certain publications and- broadcasts, com­
monly referred to as communications. The 
privilege is known as the 'Tldgauon privi­
lege” and is absolute in tort actions, except 
for malidous prosecution suits. {Siiberg u 
Anderson (1090) 50 CaLSd 205, 214-217, 
266 CalJRptr. 638, 786 P.2d 365.) However, 
section 47(2) does not confer immunity on 
any person or class of persons, it is limited 
to reaching and conferring a privilege on 
certain communications.

As pertinent to thin discussion, section 
47(2) provides, in part:

“A privileged publication . . .  ia ode 
made—
II

"2. In tiny (1) legislative or (2/ judicial 
proceeding, or (3) in any other official 
proceeding authorized by law— "
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ORDER DENYING PETITION 
FOR REHEARING

THE COURT: *
We recognize the problems of practical 

application for the trial courts created by a 
cause of action for strict liability based 
upon & failure to warn o f a reasonably

’ Before BEST, Acting PJ.. and STCNE (Win A.) and V ART ABED IAN. JJ.




