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LETTER OF INTENT

HB 105
In adopting the amendment to Evidence Rule 404, the Legislature

i
does not intend to require the court to admit, in all
circumstances, evidence that is admissible under Evidence Rule 404.
Instead, the Legislature intends that the court will retain the
discretion under Evidence Rule 403 to exclude evidence 1if 1its
probative value is outweighed by the danger of unfair prejudice,
confusion of the issues, or misleading the jury, or by
considerations of undue delay, waste of time, or needless
presentation of cumulative evidence. The amendment changes Rule
404 (b) to one of inclusion, rather than exclusion. At the same
time, it establishes that the non-propensity purposes listed in the

rule are not inclusive, and that evidence can be admitted if it 1is

relevant to d purpose not listed in the rule.
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M EMORANDUM
TO: Senator Rick Halford, Judiciary Chair
FROM: Representative Dave Donley, Judiciary Chair
DATE: May 2, 1991
RE: Request to hear 1IB 105

I respectfully request that HB 105, a House Judiciary Committee bill, be
scheduled for a Senate Judiciary hearing. By amending three court rules,
HB 105 will 1increase the number of cases 1in which only one trial need be
held when either (1) two or more people are charged with committing the
same crime or (2) one person is charged with more than one crinme.

The amendments have the effect of forcing the Alaska Supreme Court to
adopt the federal courts® interpretation of the rules being amended.
Although the text of each of the rules was copied from (and is identical
to) the federal rules, the Alaska courts have interpreted the rules 1in

a much more restrictive manner than the federal courts. As a result, a
case that is efficiently handled in one trial in the federal system often
requires a series of trials to be held in Alaska. For example, a recent

Fairbanks case in which a man was charged with abusing a series of minors
was recently severed-into eight separate trials.

The U.S. Supreme Court noted the importance of joint trials in Richardson
v. Marsh. 481 U.S. 200, 209 (1987), stating that "joint trials play a
vital role 1in the criminal justice system, accounting for almost one
third of federal criminal trials 1in the past five years." However,
Alaska trial statistics are dramatically different; 1in this state only
2% of the trials held annually involve multiple defendants.

The efficiency and fairness of the criminal justice system will be

enhanced if more jJoint trials can be held. Witnesses will not be
required to testify at multiple trials, thereby reducing the
inconvenience and trauma to them. The possibility of 1inconsistent

verdicts is also diminished when joint trials are held.

The legislation 1is strongly supported by the Departments of Law and
Public Safety, the Alaska Association of Chiefs of Police, the Network
on Domestic Violence and Sexual Assault, and Victims for Justice.

Thank you very much for your consideration of this request.

DD: Ic
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Representative Fran Ulmer

TO: Representative Johnny Ellis DATE: April 3, 1991
FROM: Representative Fran Ulraer

SUBJ: Request to Calendar HB 105

I want to express my support for HB 105, a Judiciary Committee bill that
changes three court rules. The effect of HB 105 is to increase the number of
cases in which only one trial need be held when either: (1) two or more
people are charged with committing the same crime, or (2) when one person Iis
charged with committing multiple similar crimes.

The bill will eliminate an injustice in our criminal justice system that has
been created by the way the Alaska Court of Appeals interprets three rules of
court (the Alaska interpretation is the direct opposite of the way theexact
same rules are interpreted by the federal courts). This interpretation
results in an expensive and inefficient system which is unfair to victims and
does not serve the interests of justice.

A recent case points out the clear need for the legislation. This case
involves a Fairbanks man who has been charged with molesting many different
children. Instead of having one trial for all charges, the court ordered
that eight separate trials be held. The man was convicted in the first trial
held in Fairbanks; however, the publicity surrounding the first trial caused
the judge to order that the second trial be held in Anchorage. Having so
many trials, and having to travel to Anchorage to testify, will greatly
multiply the trauma and burden placed on the child victims. |In addition, the
substantial cost involved in holding eight separate trials has been dramati—
cally increased by the need for witnesses, lawyers, judges, troopers and the
defendant to travel to Anchorage for court.

Unfortunately, this Is not a unique case in Alaska, but it illustrateswhy HB
105 1is necessary and should be passed by the legislature.

FU/bvh
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JUNEAU. ALASKA 99811-0310
PHONE: (907) 465-3428

¢ OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS
1031 WEST 4TH AVENUE. SUITE 318
April 3, 1991 ANCHORAGE, ALASKA 99501-5993
PHONE: (907) 279-7424

The Honorable Dave Donley, Chair
House Judiciary Committee

Alaska State Legislature

P.0O. Box V

Juneau, Alaska 99811

Re: HB 105 (Joinder)
Dear Representative Donley:

As 1 indicated 1in my remarks on HB 105 before the
Judiciary Committee 1in early March., the federal courts and most
other states promote judicial efficiency by permitting the joinder”

of offenses and defendants when it is reasonable to do so. One of
the means they have to do this is their interpretation of Evidence
Rule 404(b) as a rule of ™"inclusion,”™ vrather than a rule of

"exclusion.11

Federal Evidence Rule 404(b) and its Alaska counterpart,
Alaska Evidence Rule 404(b), sets out the standard a judge is to
apply when determining whether to admit evidence 1in a particular
criminal trial of a defendant"s "prior bad acts."” The rule
provides that evidence of prior acts of the defendant 1is not
admissible to prove criminal propensity, but that the evidence 1is
admissible if it is relevant to prove an issue in the case such as
motive or intent.

Although the same Jlanguage 1is used 1in both rules, the
courts of Alaska have interpreted the rule differently than has the
federal judiciary. The Alaska courts treat Rule 404(b) as a rule
of exclusion - i.e., the evidence 1is presumed prejudicial and
inadmissible even 1if it is relevant to an 1issue at trial.
Lerchenstein v. State. 697 P.2d 312, 315 & 318 n.2 (Alaska App.-
1985), aff"d. State v. Lerchenstein. 726 F.2d 546 (1986). The
federal courts, on the other hand, 1interpret Rule 404(b) as a rule

1 This 1is because of the 1issue of "cross-admissibility”™ of
such evidence in joined charges, which 1is a factor considered by
courts when determining whether joinder is appropriate or severance
should be granted; if the wevidence is admissible as to both
charges, joinder 1is much more Jlikely.

03 C31LH ponied on teCycied papei by C D
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of "inclusion,"” meaning that the evidence is admissible at trial if
it is relevant to some issue other than the defendant®s propensity
to commit crimes.

At one point, the proper interpretation of Evidence Rule
404(b) was the subject of debate within the federal court system.
As the following 1listing demonstrates, however, there 1is now
unanimity within the federal circuits that Rule 404(b) was meant to
be and is a rule of inclusion, as provided in HB 105, rather than
a rule of exclusion:

First Circuit: United States v. Zeuli, 725 F.2d 813, 816 (1st
Cir. 1984) ("The most striking aspect of the rule 1is 1its
inclusive rather than exclusionary nature: should the
evidence prove relevant 1in any other way 1t 1is admissible,
subject only to the rarely invoked limitations of Rule 403").

Second Circuit: United States v. DeVaughn. 601 F.2d 42, 45
(2d Cir. 1979) ("Although this court has taken the
"inclusionary ™ approach to Rule 404(b), there is no
presumption that other-crime evidence is relevant").

Third Circuit: United States v. Long. 574 F.2d 761, 766 (3d
Cir. 1978) ("The draftsmen of Rule 404(b) 1intended it to be
construed as one of "inclusion, and not "exclusion ™).

Fourth Circuit: United States v. Masters. 622 F.2d 83, 85
(4th Cir. 1980) ("The Federal Rule, both prior to and as
stated in Rule 404(b), Federal Rules of Evidence -
characterized as the "inclusive rule, - “admits all evidence
of other crimes [or acts] relevant to an 1issue in a trial
except that which tends to prove only criminal disposition ™).

Fifth Circuit: United States v. Shaw. 701 F.2d 367, 386 (5th
Cir. 1983) ("Rule 404 is a rule of inclusion, United States v.
Haloer. 590 F.2d 422, 432 (2d Cir. 1978), which admits
evidence of other acts relevant to a trial issue except where
such evidence tends to prove only criminal disposition....
The rule is exclusionary only as to evidence admitted to
establish bad character as such; it very broadly recognizes
admissibility of prior crimes for other purposes”).

Sixth Circuit: United States v« Acosta-Cazares. 878 F.2d 945,
948 (6th Cir. 1989) ("Thus, we have explained that Rule 404(b)
"is actually a rule of inclusion rather than exclusion, since
only one use is forbidden and several permissible uses of such
evidence are identified?).

Seventh Circuit: United States v. Jordan. 722 F.2d 353, 356
(7th Cir. 1983) (""The draftsmen of Rule 404(b) intended it to
be construed as one of "inclusion,” and not "exclusion.” They
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intended to emphasize the admissibility of "other crime"”
evidence™").

Eighth Circuit: United States v. Johnson, 892 F.2d 707, 709
(8th Cir. 1989) ("Because 404 (b) 1is a rule of inclusion,
rather than exclusion, this court will not disturb the trial
court®s discretion absent a showing by the defendant that the
proof 1"clearly had no bearing upon any of the issues
involved" ™).

Ninth Circuit: United States v. Bradshaw. 690 F.2d 704, 708
(9th Cir. 1982) ("Rule 404(b) is "one of 1inclusion which
admits evidence of other crimes or acts relevant to an issue
in the trial, except where it tends to prove only criminal

disposition ™).

Tenth Circuit: United States v. Naranio. 710 F.2d 1465, 1467
(10th Cir. 1983) ("Thus, Rule 404(b) 1is not exclusionary, and
allows admission of uncharged wrongs unless they are
introduced solely to prove a defendanti” criminal
disposition™).

Eleventh Circuit: United States v. Cohen. 888 F.2d 770, 776
(11th Cir. 1989) ("The rule is one of inclusion which allows
such evidence unless it tends to prove only criminal
propensity™).

D.C. Circuit: United States v. Miller. 895 F.2d 1431, 1435
(D.C. Cir 1990) (" The threshold inquiry, Z imposed by Federal
Rule of Evidence 404(b), "is whether th[e] evidence 1is
probative of a material issue other than character. ~... "1f
offered for such a proper purpose, the evidence 1is [then]
subject only to general strictures limiting admissibility,
the most important of which being the requirement of Rule 403
that the probative value of the evidence not be "substantially
outweighed by 1its potential prejudice™).

The interpretation that the Alaska courts have given to
Evidence Rule 404(b) means that relevant evidence is being withheld
from juries. HB 105 would change this by making it clear that Rule
404(b) has the same meaning as 1its federal counterpart.

Very truly yours

CHARLES E. COLE
ATTORNEY GENERAL
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RIllc 8. Joinder of Offenses and of
Defendants.

(a) Joinder of Offenses. Two or more offenses
,pay be charged in the same indictment or informa-
tion in a separate court for each offense if the
offenses charged, whether felonies, misdemeanors

or both,

(1) areofthe sameor similar character and it can
be determined before trial that it is likely that evi-
dence ofone charged offense would be admissible to
prove another charged offense,

(2) arc based cr. the same act or transaction, or

(3) are based on two or more acts or transactions
connected together or constituting parts of a com-
mon scheme or plan.

(b) Joinder of Defendants. Two or more defend-
ants may becharged in the same indictment or infor-
mation If they are alleged to have participated in the
same act or transaction or in the same series of acts
or transactions constituting an offense or offenses.
Such defendants may be charged in one or more
counts together or separately and all of the defend-
ants need not be charged in each count. The disposi-
tion of the indictment or information as to one of
several defendantsjoined in the same indictment or
information shall not affect the right of the state to
proceed against the other defendants.

(Adopted by SCO 4 October 4, 1959; amended by
SCO 906 effective nunc pro tunc May 28, 1988)

Note:SCO 906 incorporated changes in Cnminal Rule 8(a) made by
the legislature inch ©6.§§8andd” SLA 1988 The Ie%|slat|on added
the Ian?ua?e in s_ubparaqraph (aXIl. "and n can be dclcrmincd
before tnal Ihal i is likely Ihal evidence of one charged offense
would be admissible 10 prove another charged offense.”

Annotations

Cases

Cnmc of ullenng or publishing a forged insirumeni and crime
of procunng of ofTenng forged insirumems for retordalion were
Bropcrlv charged in Ihe same mdicimenl in several counts. Cham-

ers v. Sute, Op. No. 237. 394 P2d 778 (Alaska 1964).

A complaml which charged defendant in one and the same
counj wuh |hesegaratecnmesoffqnure to remain al jhe scene ofan
acmdentgAS 28.35,050(a)) and failure ‘o render assistance to pas-
scngerl A 28.35.0603(&1 wasdupliciious Drabosbv.Sutc.Op. No.
485.442 P2d 44 (Alaska 1968)

Prejudice must be shown before ihe Supreme Court will reverse
ongrounds Ihal atrial judge erred or abused his discretion in failin
to order separate trials for different counts ofan indicimem. Rich-
ards ». Sute, Op. No. 527.451P2d 359 (Alaska 1969).

Anallegation that thejoint trial oftwocounls for escape created
in the jurors* minds the image of defendani as criminally disposed
toward escaping from jail s insufficient to raise the question
whelher thegomt trial of the offenses prejudiced the defendant
Richards ». Sute. Op. No. 527. 451 P2d 359 (Alaska 1960).

The rationale underlying the prohibition of duplicitous indict-

ments is to give notice to the defendani ofexactly what charges he
must defend against and to avoid the consequences of the inability
ofthejurk/. to Indicate which wny they are voting on each of the
charges. Kimkle t. Sute, Op. No. 1184, 539 P2d 73 (Alaska 1975).

Propriety ofjoinder in cares where there art multiple defend-
ants muit be trued beCnmmaI Rule 8(b) alone. amidoa », Suit,
Op No, 1434.J6J P2d 1248 (Alaska 1977).

Where one defendant shotatp i nation ihcniy after he and hit
brother had attacked p>nation attendant, their actions were "the
lame leneiofactior transactions.” and it wai propei oconsolidatr
tI|e?|7r)tr|aIs Unoi » Stale, Op. No. 1439, 566 P2d 1019 (Alaska
19

Assault by Tiring a shot lowaids two Feople is a single olTcnse
and may be included in a single counl 1.arson ». Slate, Op. No
1502. 569 P2d 783 (Alaska )

_Odense of robbery in the run degree for ihell of taxi and oPcnre
of ihell in the second degree for ihefi of apartment were closely
conneclrd and constitute Flansof.acommonsghemeorplan,so as
|oUJusI|fy charg|7n7g hoth offenses in the same indictment Nell v.
SUte, Op No 77,642 P2d 1361 (Alaska App. 1982).

Where each larceny counl apm i defendani involved airplane
Ihcft accomplished through his role as partner in aircraft company
and all of the ihefls occurred within a five-week penod. Ihere wasa
common scheme or plan within the meaning of this rolebusnf |n%
joinder of the offt'ses Monies *. Stale. Op No. 289. 669 P2d %
(Alaska App 19831

Antagomslic defenses do nol ordina_rilg require severance,
however, where the defenses art irreconcilable, Ihal is. mutually
eaclusive to the calcnl Ihal one must be disbelieved if the other is to
be believed, severance should be granlcd Abdulbaqui v. Sute. Op
No 659. 728 P2d 1211 (Alaska App. 1986).

Where codefendants presemcd defenses which were different
bui not irreconcilable, irial court did not abuse us discretion in
refusing io gram severance. Abdulbaqui * Sute, Op. No. 659. 728

P2d 1211 (Alast  App. 1986)

Trial court erred in denying severance of iwo similar sexual
assauli charges involving the same defendani where the evidence
did noi establish a common scheme or plan, whelher or nol the
evidence of the assault on each victim would have been admissible
in a Inal for assault on the olher victim. Johnson v. Sute, Op. No.
668. 730 P2d 175 (Alaska App. 1986).

Where ihe weapons Ihal were ihe subject of theft by receiving
charges againsi defendani were also the subject of felon in posses-
sion charges against him. |hechar?es stemmed from the same aci or
transaction, thus initial joinder of the offenses Was&sroper. Elerson
v. Stile, Op No.679. 732 P2d 192 (Alaska App. 1987).

Where prior conviclion. admissible as an element of felon in
possession of firearm charges, would have been inadmissible in a
separate Inal on theft by receiving charges, mal court erred in
denying defendant's severance motion wiihout pursuing the alter-
native of hifurcation, requiring reversal of ihe Ihefi by receiving
conviction but not the felon in possession conviclion.” Elerson ».
Sute. Op. No. 679. 732 P2d 192 (Alaska App. 1987).

Unle,sséoinder is permuted under this rule, codefendants m@/
not be tried logelher. Creiner * Sute. Op No. 736. 741 P2d 662

(Alaska App. 1987).

Tnal couri commuted reversible error in denying defendant's
motion lo sever his trial on Counts | and IV from that of this
codefendants on Counts Il and 111 in which he was noi charged,
since allhough each counl involved drug offenses and there was
evidence that all defendants were willing to sell drugsand were well-
acquainted and cooperated with each in individual drug sales, there
was no real evidence of a conspiracy, joint venture, or common
schemeor£lanjust|fy|n oinder. Greinerv.Suit. Op. No. 736.741
P2d 662 (Alaska App. Jg.487)

__ Since the charges against defendani could properly have been
joined ina single indictment, contemporaneous preservation ofthe
same char%es In separate indictments lo the same grandjury did not
violate defendant’s due process r|Lh| lo an unbiased grand jury.
Massey t. Sute, Op. No. 915,771 P2d 448 (Alaska App. 1989).

Wherever there ismore than one defendant, thejoinder of both
defendants and issues is %overned by the subsection of this rule
peruining to joinder of defendants; the subsection of this rule



Rule 13

the prosecution were under such single indictment
or information.

(Adopted by SCO 4 October 4,1959)

Aaaoutfew
C*K»
Propriety of joinder in cases where ihcrc are multiple defend-

ants must be tested by Criminal Rule Wh)alone Amtdon s. Slate.
Op. No 1434. 565 PZd 1248 (Alaska 192

Where one defendant shot at gas station shortly after he and his
brother had attacked station attendant, their actions were “the
same scriesofacts or transactions." and n was roger to consolidate
thgelr trials larson s. Stale. Op No 1459, 566 P2d 1019 (Alaska
1977).

Rule 14. Relief From Prejudicial Joinder.

Ifii appears that a defendant or the state is preju-
diced by ajoinder of offenses or of defendants in an
indictment or information or by such joinder for
trial together, the court may order an election or
separate trials ofcounts, grant aseverance ofdefend-
ants. or provide whatever other relief justice
requires. In ruling on a motion by a defendant for
severance the court may order the attorney Tor the
state to deliver to the court for inspection in camera
any statements or confessions made hy the defend-
ants which the sute intends to introduce at the trial.

(Adopted by SCO 4 October 4. 1959: amended by
SCO 98 effective September 16, 1968)

Annotations

Cases

This rule permits the Inai coun lo order election or separate
tnal of counts if a defendani is prejudiced by ihe joinder, but a
motion to sever counts noi made until afier the jury had been
selected and sworn, was properly denied in absence of a show ing of
sufficient cause and prejudice Stale i. Selmin. Op No. 302. 406
P2d 181 (Alaska ]96&5

Prejudice must be shown before the Supreme Court will rev erse
on grounds Ihal a tnal judge erred orabused his discretion in failing
to order separate tnals for different counts ofan indictment. Rich-
ards r.Sute. Op. No 527. 461 P2d 359 (Alaska 1969)

Anallegation that thejoint tnal oftwocounis for escape created .

ir. the jurors* minds the image ofdefendar; as criminally disposed
toward escaping from jail s insufficient to raise the question
whether the joint tnal of the offensesdpre udiced the defendant.
Richards ». Suit. Op. No. 527.451 P2 (Alaska 1969)

That defendant's trial was consolidated with that of his brother,
who had shotal gas station after theassault on aite vlani with which
defendant wis charged was nol prejudicial in view of instructions.
Larsoa *, Stale,Op. No. 1459.566 P2d 1019 (Alaska 1977).

Trial court did not abuse its discretion in denying defendant’s
request for separate tnals on two offenses charged to him where the
charges arose out of the same incident, where much of the evidence
pertaining to one charge would be relevant to the other, and where
the public interest in avmdmg duplicative trials might reasonably
have been thou%ht lo outweigh any possible prejudice which mighl
inhere in a combined trial. Catletf r.State, Op."No. 1752. 585 P2d
553 (Alaska 1978).

~ Where co-defendant refused to take the stand, but by affidavit
indicated that ifshe were called in a court proceeding in which she
was noi adefendant she would tesnlY in favorofone ofthe other co-
defendanu. refusal to grant the latter co-defendant's motion for

228
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severance was nol eiror where Ihe proposed testimony was ogéle/
margmallg relevant Hawley ». Slat;, Op. No. 2137, P2d 1349
(Alaska 1980)

Where_defendani, charged with both ihefi and tobbery, had a
gocd possibility of being able lo testify on the robbery charge
without being cross-examined on the theft charge, his gcneraliied
fifth amendment argument for establishing his need to refrain from
testifying on the theft charge was not sufficient to support a sever-
alr&%)motlon Nell * State, Op. No. 77.642 P2d 1361 (Alaska App.

It was not error to deny severance on char%es of misdemeanor
as".ault. felony assault and felony escape, where second assault
occurred while police officers were arresting defendant for Ihe first
asuuli and the escape occurred shortlé after defendant had been
algagzs)ted Mivnard v. State. Op. No 136.652 P2d 489(Alaska App.

Where tnal court has made a decision to deny severance under
[h srule. it can be overturned onléforabuseofdmcrelton Maynard
* Stale. Op No 136,652 P2d 489 (Alaska App. 1982).

Defendant‘sr(?pneraliied fifth amendment argument, standin
alone, did not suffice to show that joinder wasprejudicial. a defend-
ant must mal e a convincing showing that he has both important
teitimons to give concernm%ﬂone count and strong need to refrain
from testifying on the other. Montes ». Stale, Op. No. 289.669 P2d
9M (Alaska App. 1983)

Contention that severance should be routinely granted when-
ever an accused moves to sever similar ofTenses was rejected, on
appeal dental ofa motion for severance will be reversed only when
the court hasabused its discretion and a showing ofprgjudme to the
defendant has been made. Montes v. State, Op. No. 289. 669 P2d

%1 (Alaska App. 1982).

Tnal coun erred in denying severance of two similar sexual
assault charge', involving ihé same defendani where the evidence
0 d not establish a common scheme or plan, whether or not the
< idrnee ofthe assault on each victim would have been admissible
in a tnal for assault on the other victim. Johnson v. State, Op. No.
668. 230 P2d 125 (Alaska App. 1986)

Where pnor conv iction, admissible as an elcmenl of felon in
possession of firearm charges, would have been inadmissible in a
separate Inal on ihefi by receiving char_%es, tnal court erred in
deny ing defendant's sevcrance motion without pursuing the alter-
native of bifurcation, requiring reversal of the ihefi bv receiving
conviction bui not the felon in possession conviction. Elerson v.
m'te. Op. No 629. 232 P2d 192 (Alaska App. 1987).

_ By waning uniil the dale oftnal lo move for severance, defend-
ani waived his ability to do so. Knutson i. State, Op. No. 702. 736
P2d 7-5 (Alaska App. 1987).

_Tnal coun did not err injoining cocaine charges with murder,
kidnapping, and robbery charges a%amst iwodefendants, butdid err
in denying their timely monon lo sever based upon preéggme.
Mathis v. Stale, Op. No. 951. 778 P2d 1161 (Alaska App. 1

Tnal court erred in not granting defendants' motion lo sever
cocaine and murdercharges where substantial risk existed that their
defense on the cocaine charges was severely prejudiced by the
evidence of murder accor.dmglgl, the appellate court vacated the
cocaidc convictions butaffirmed the murder conviclions. MitUs .
Stale. Op. No. 951,778 P2d 1161 (Alaska App. 1989).

Where defendani was charged with a murderwhich occurred on
Au%ust 5and several murders which occurred on August 6.joinder
ofthe offenses was ﬁroper,S|nce1heAugust6murdersmullpdfrom
defendant'sheliefthat be wasgoing lobe killed because ofhisrole in
the August 5 murder, furthermore, the trial court did not err in
denying defendant's motion for severance given the relevance of
the August Smurder to the August 6murdersand the absence ofany
specific and convincing showmg of prejudice resulting from
J%gg)er Collins *. Stale. Op. No. 962, 778'P2d 1171 (Alaska App.

There was a close nexus between the drug charges against
defendant and drug charges against his codefendants, thus défend-
ant's argument that he was prejudiced by the trial court's failure to
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Rule 403

. The _ﬂrobative vilue of polygraph evidence 1 intubiunlial
eaus* i

dicial impact it may have onajury clearly outwcighti in probative
value, accordmgly, tnal coun did nol abuse |Isd|i£iet|on in refuting
lo admit defendant's polygraph results at trial. Hilkatonv. State,
Op No. 837. 760 P2d 1030 (Alaska App 1988).

The primary purpose of the Rape Shield Statute is to prevent
the use of evidence of past seiual conduct as proofof the victim's
cunrnl willingness In consent, it is not intended to eadude evi-

dence of poor seaual conduct when such evidence is directly rele-

vant lo establish bias, grejudice, or monvr to fabncate Daniels *.
Sute, Op No. 900. 767 P2d 1163 (Alaska App 1989]

Where the defense witness in a DW| prosecution testified Ihal
she in fact had been dnving Ihe vehicle but traded places with the
defendani because there was a warrant out for her anest, the tnal
courtdid nol commit error in permitting the slate to cross-examine
the witness on her prior DW/| arrest and license suspension, since
the knowledge that her license was suspended was directly relevant
lo her willingness lo dnve and since any additional prejudice was
shght considering that the defendani introduced Ihe issue Alwurd
* State, Op No 901. 767 P2d 1175 (Alaska App 1989)

In tnal of defendant for murder ansing out or an altercation
between the defendant, the victim and the victim's brothers, where
defendani claimed self-defense, the trial coun did not err in pre-
venting defendani from cross-examining one ofthe brothers about
a prior hindering prosecution charge (later dismissed) agamst that
brother as evidence of bias under this rule, since although the
evidence arguably demonstrated the brother's willingness to engage
in |IIe%aI conduct to protect his brother, the trial judge’s conclusion
that t eFrobatlve value of the evidence was outweighed by the
dangero unfair prejudice wat nol unreasonable cpnslderm% Ihal
the brother had admitted lo burglary and theft convictions and that
defendani was still fully able to develop the brother's bias and
merest in the case Lerchenstein v. Sute. Op. No. 921. 770 P2d
[150(Alaska App. 1989)

_ Tnal coun committed plain enor requiring reversal by permit-
ting questions concernm([; defendant's prearrest silence in the pres-

ence of police officers, silence which was at least as consistent with

innocence as with guilt, without first determining whether the pro-

bative value of the challenged line of inquiry was outweighed by its

Eotentlal for?rejudlual |mggct Silvernail» sUte.Op. No. 945. 777
2d 1169(Alaska App 1989)

There isa presumption that the prejudicial elTeci of propensity
evidence outweighs its probative value; when, however, a prior bad
acl is relevant to a material fact other than propensity, the coun
may admit evidence ofthe prior bad act ifit is more probative than
prejudicial Mathis v. Stite. Op. No. 951, 778 P2d 1161 (Alaska
App 1989).

In action against airline for propcny damage resulting from a
runway collision at Anchorage International Airpon where jury
concluded that the airline's (light crew committed wilful miscon-
duct in taking ofT in fog without knowing where they were on the
runway,tnaliudge did noten inexcluding, on grounds of relevance
and potential prejudice to plaintiff evidence that ground naviga-
tion in foggy conditions was known by the FAA and the Sute to be a
dan%erous problem at the airpon. since the difficulty of taxiing in
the log was not a contested issue in the case and exclusion of the
evidence did not in fact prejudice the airline, which was allowed to
introduce other evidence as to the confusion on the Uxiways on the
d?/ ofthe crash. Korean Air Lines, Ltd. v. State, Op. No. 3492,779
P2d 333 (Alaska 1989).

In murder trial, trial coun did not err in refusing lo allow an
Immigration Depanment investigator to testify for the defense
regar |n% reports from unidentified informants of rumors that the
victim's family had threatened lo kill anyone who testified in favor
of the defendant at trial; although the testimony ofthe informants
themselves might nol have been hearsay, the Investigator’s testi-
mony would have been; futhermore, the probative value of the
investigator's testimony would have been outweighed by possible

e polygraph hat nol been proven reliable, thus the preju-
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confusion of issues and needless presentation of cumulate
dence. particularly since the prosecutlon'spnmary witness m
defendant acknowledged her awamess of the rumors.
State, Op. No. 956,779 P2d 795 (Alaska App. 1989).

The standard of this rule, that relevant evidence ci
excluded if ihe probative vilue of the evidence is outweigh
confusion of the issues or by considerations of undue delay,
proper standard to apply in determining whether crois-exar
tion should be allowed in criminal cases; the case law dealing
the issue of cross-examination in criminal cases decs nol ¢
standards to reylace this rule, but ratheratljgéngent it Brown *.S
Op No. 957, 779 P2d 801 (Alaska App. 1989).

In tnal of a black defendant for misconduct involving a
trolled substance, trial coun did nol err in prohibiting him
cross-examining the undercover officer involved in the case
ceming racial bias, because the evidence whirh would have
developed through the cross-examination was so_marginally
bativc. thejudge's decision to exclude it due to possible confusi
the issues and delav wasjustified Brown v.Slate. Op No 95*
P2d 801 (Alaska App 1989)

Tnaljudge did nol abuse hisdiscrttion in admitting eviden
defendant's (light from the scene of the crime as evidence o:
consciousness ofgunl Charles *, State, Op. No. 963. 780 P2d
(Alaska App. 1989)
~In prosecution of defendani for criminally negligent homi,
in failing to timely seek medical treatment for her child, staterr
by policeman in taped interview of defendant that the Ec
received several calls from peaple saying that defendant had abu
her child would have been unfairly prejudicial and therefore hac
he excised from Ihegtgge Pinkerton ». Sute, Op. No. 996.784 f
671 (Alaska App. 1

~Indrunk dnving prosecution, trial coun did not err in adr
ting an audio tape recording, which the police made when dcfc-
ant was ancstcd and while he was bem%tr_ansponed to the po
station, despite the tape's poor quality: the jury could tell when
voices on the tape were obscured by background nose and s;a
and would not conclude that the background noise and static m
slurredorgarbled speech bv defendant Suiter v. Stale. Op No o-
785 P2d 28 (Alaska App 1989).

Character Evidence Not
Admissible to Prove Conduct—
Exceptions—Other Crimes.

fa) Character Evidence Gtnerally. Evidence of
person’s character or a trait of his character is nc
admissible for the purpose of proving that he aciev
it conformity therewith on a particular occasiot
e/cept:

(1) Character ofAccused. Evidence ofa relevan
trait ol his character offered by an accused, or by thi
prosecut on to rebut the same;

(2) Character of Victim. Evidence of a relevant
trait of character ofa victim of crime offered by ar
accused, or by the prosecution to rebut the same, or
evidence of a character trait of peacefulness of the
victim offered by the ﬁrosecution inahomicide case
to rebut evidence that the victim wxs the first
aggressor, subject to the following procedure:

Rule 404.

(i)  When a party seeks to admit the evidence for

any purpose, he must apply for an order of the coun
zﬁt any time before or during the trial or preliminary
earing.



Rule 402

Evidence offered by defendant lo show rcasoniblcncn of
defendant's apprehension ¢ fbeing in imminen| danger fiom shoot-
ing victim it net relevant when defendant did not know of tuch
evidence al the time of the thooting. Byrd *. State, Op. No. 2184.
626 P2d 1057 (Alaska 1980).

Although the presentation of irrelevant evidence as to the scope
ofbur(l;_larles is cnor, i is harmless error if the presentation gro-
duces ittle or no prejudicial effect. Nelson * Sute, Op. No. 2350.
628 P2d 884 (Alaska” 1981).

Admissibility ofbreathalyzer refusals should be determined on
a case-hy-case basis b we|gh|ng§)robat|ve value against potential
for unfair prejudice. Coleman * Slate, Op. No. 229, 658 P2d 1364
(Alaska App. 1983).

_In prosecution for murder, admission into evidence ofa .380
caliber automatic pistol owned b> the defendant was noi error even
though expert testimony could not conclusively establish that ihe

un was the murder weapon Bangs *. Stale. Op. No 253.663 P2d

1 (Alaska App. 1983)

_Indrunk driving prosecution of defendant who refused io sub-
mit to a breathalyzer examination, coun erred in excluding expen
tesnmonv for the defense concerning defendant's blood alcohol
level at the limcofhisarrest.Quinlo *, C|f} and Borough of Juneau.
Op. No 265. 664 P2d 630 (Alaska App 1983L

Defendant's conviction for sexual abuse of child was reversed
beciuge extensive evidence of prior consistent statements made by
the victim was admitted at tnal without any determination of its
actual probative value and before any charge of recent fabrication
or improper motive or influence was made against the vicnm. Niti
t. State. Op. No 629. 720 P2d 55 (Alaska App. 1986)

Evidence ofconsistent statements made by achild abuse victim
on poor occasions may be admitted to bolster the testimony of the
victim in a case involving the sexual abuse of the child, provided
that it is actually relevant lo rebut an express or implied charge of
recent fabncaiton or improper motive or influence, and provided
that its probative value outweighs its ﬁotennal for prejudicial
|mFact, before such evidence is admitted, however, the victim must
testify and be subjected to acharge ofrecent fabrication or improper
motive or influence; furthermore when it appears ihat the alleged
motive to testify falsely arose before the prior statement was made,
the statement may be admilt-d only for the purpose of rehabilitat-
ing the victim's credibility and may not be considered as substan-
tiveevidenceofquill Nitav.Stale.Op. No. 629. 720P2d 55(Alaska
App. 1980)

Exclusion of Relevant Evidence on
Grounds of Prejudice, Confusion,
or Waste of Time.

Although relevant, evidence may be excluded if
its probative value is outweighed by the danger of
unfair ptejudicc, confusion o f the issues, or mislead-
ing the jury, or by considerations of undue delay,
waste of time, or needless presentation of
cumulative evidence.

(Added by SCO 364 effective August 1. 1979)

Rule 403.

Annotations
Casa

Where only prejudice was possibility that jury might misesti-
mate probative value of certain real evidence for sute's case, even
slight probative value outweighed such prejudice. Ebvn v. State,
Op. No. 1920.599 P2d 700 (Alaska 1979;.

Where informant's credibility was relativel¥. unimportant
hecause testimony was corroborated by police officer's evidence
that informant had made written statement alleging informant's
testimony before grandjury in unrelated case was product of police
coercion was property excluded on grounds whatever relevancy
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statement had to issue ofinformant's credibility was outweighed by
likelihood it wouldconfuse the issues, misleadjury and consume an
undue amount of lime. Taylor v. State, Op. No.” 1932. 600 P2d 5
".iaika 1979).

Where defendant was charﬁed with assault and battery, evi.
dence that victim wa‘ 9 months pregnant was relevant and not
unfairly preéudmal to r|7%h[ of defendant. Xathbun * Anchorage,
Op. No. 1928, 599 P2d 751 (Alaska 1979).

Exclusion of relevant evidence concerning rapt victim's poot
grades and excessive school absenteeism was proper where other
evidence had already made the jury aware of these factors. Alex-
ander v. Stale, Op. No 2077.611P2d 469 (Alaska 1980).

Evidence regarding prior confrontations between the defendani
and trespassers was relevant and admissible to show that the
defendant's pointing ofa shotgun at the victim was not accidental
or inadvertent. Adkinson v. Stale. Op No. 2090. 611 P2d 528
(Alaska 1980).

At tnal for murder, it was reversible erTor (or the tnal court to
exclude a journal wnttcn by the victim, pans of which reflected a
sense of mental instability and a violent nature. Keith v. Sute, Op
No 2099.612 P2d 977 (Alaska 1980).

Evidence of the circumstances ofa prior rape committed by the
defendant was properly admitted for the purpose of providing the
identity of the assaib-u by showmg a distinctive modus operand)
emFloyed in both the prior rape and the rape of the current victim
Coleman ». State. Op. No. 2190. 621P2d 869 (Alaska 1980).

Evidence of drug use by the accused was admissible where it
established direct contact between the victim and the accused and
indicated that the accused possessed sufTictenl amounts ofcocaine
for him lo have invested more than pocket cash in his purchase
from the virtim. Dorman v. State. Op. No. 2272. 622 P2d 448
(Alaska 1981).

The cvidenciary rule precluding admission ofpo.sITinjurF acci-
denis or design changes toward proof of negljgence is |n'c_1f)p icable
in products liability cases based on stnct liability Cateégl lar Trac-
tor Co. v. Beck. Op No. 2304. 624 P2d 790 (Alaska 1981).

In statutory rape case, evidence of defendant's pnor sexual
conduct with victim was admissible. Burke *. Stale. Op. No 2194.
624 P2d 1240 (Alaska 1981).

Testimony and photographs concerning the physical condition
ofa child allegedly kidnapped by defendant from siatecusiody were
admissible to'show motive for Kidnapping. Crump >. State, Op. No
2309.625 P2d 857 (Alaska |981)

It was nol error for ihe court to allow a defendant charged with
drunk driving to be cross-examined regarding a possible law suit
against the City of Fairbanks arising out o fthe same incident upon
which the drunk dnving charge was based. Roth ». State. Op. No
13.626 P2d 583 (Alaska 1981%.

The trial court_has considerable discretion in deiermming
whether the probative value of an admission by silence is oul-
We|ghedb the danger ofunfair re&udme Doisher«.Sute. Op. No
30.632 P2d 242 (Alaska App. 1982).

Evidence that defendani. charged with dnving while intoxi-

cated. refused to take the breathalyzer examination had possible
probative value, and trial court did not erT in findin _thgt éhe
illiford t.

Ero_bative value outweighed ihe Bossibility ofprei'udice.
uit, Op. No. U8.653 P2d 339 (Alaska App. 1982).

Where the evidence in each of five rape and assault incidents
was sufficiently similir and sufficiently unusual when viewed in its
totality and in the common pattern ‘it presented to constitute a
modus operandi probative of defendant be|n? the assailant in all
instances, trial court did not err in denying defendant’s request for
severance of the various rape, bu’r\]glary with intent to rape, and
assault charges. Nix *. State, Op. No. 157. 653 P2d 1093 (Alaska
App. 1982).

_Defendant's contention that because his conviction for dnving
while intoxicated was predicated on his blood alcohol rale and not
hisdriving it was error for the trial court to admit evidence that he
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EVIDENCE

(if) The court shall conducl a hearing outside the
~ricnce of thejury in order to determine whether
Plfprobstive valueoflhc evidence isoutweighed by

danger of unfair prejudice, confusion of the
Jisues,or unwarranted invasion ofthe privacy ofthe
victim- The hearing may be conducted in camera
A rf thereis adanger of unwarranted invasion of
dyt privacy of the victim.

(iii) The court shall order what evidence may be
introduced and the nature of the questions which
shall be permitted.

(iv) In proseculions for the crime of sexual
assault in any degree and atlempt to commit sexual
assault in any degree, evidence of the victim's con-
duct occurring more lhan one year hefore the date of
die offense charged b presumed lo be inadmissible
under thisrule, in the absence ofa persuasive show-
ing to the contrary.

(3)  Characterof M'lincss. Evidence of the char-
gcterofa witness, asprovided in Rules 607,608, and

(b) Other Crimes, Wrongs, or Acts.

(1) Evidence of other crimes, wrongs, or acts is
not admissible to prove the character ofa ﬁerson in
order to show that he acted in conformity therewith,
It may. however, be admissible for other purposes,
such as proofofmotive, opportunity, intent, prepa-
ration, plan, knowledge, identity, or absence of mis-
take or accident.

(2) Inaprosecuiion fora crime involvingaphys-
ical or sexual assaultor abuse ofaminor, evidence of
other acts b> the defendani toward the same or
another child is admissible to show a common
scheme or plan if admission of the evidence is not
precluded by another rule of evidence and if the

prior offenses
(i) are not too remote in lime;
(i) are similar to the offense charged; and

(i) werecommitted upon persons similar lo the
prosecuting witness.

(Added and amended by SCO 364 effective August
[, 1979; amended by SCO 906 effective nunc pro
tunc May 28, 1988)

Non; SCOQOGincorEoraled changes in Evidence Rule 404 made
by the legislature in ch. 66. 85 8and 9. SLA 1988. The legislation
added subparagraph (b)(2).

Aonoutloas

Cues

In prosecution for negligent homicide of 1s-monlh-old child,
where no defense ofaendent or mistake was raised, admission of
evidence that defendant had on a prior occassion beaten another
child lolhc point ofkaving bell marks was reversible error. Ifarvey
v. State, Op. No. 1996.604 P2d 586 (Alaska App. 1979).

Evidence regarding poor confrontations between the defendant
and trespassers was relevant and admissible to show that the

Rule 404
RULES

defendant's pointiniofa shotgun at the victim was not accidental
or inadvertent. Adktnsoo v, State, Op. No. 2090, 611 P2d 528
(Alaska App. 1980).

.Th,egivi_ngofajur% instruction which drew attention to possible
prejudicial inadmissible information regarding the accused was
prejudicial error. Keith . State, Op. No. 2099,612 P2d 977 (Alaska

. 1980).

Adefendant mayofTer evidence ofa relevant character trail ofa
victim without us having the efTec’ of granting to Ihe prosecution
the nghl to introduce evidence of defendant's character Kcllk v.
State. Op. No. 2099.612 P2d 977 (Alaska 1980).

An unintentional reference at tnal lodefendant's probation did
not violate this rule lo the extent that a motion for mistrial should
have been granied. Preilon s. Slate. Op. No. 2146. 615 P2d 594
(Alaska 1980)

Trial court's refusal lo permit defendant and others lo testify
concemingalleged Frjorinstqncesofviolentconduc.lcomlmitted b>
the victim toward third parties was not abuse ofdiscretion where
reputation and character evidence concerning the victim's propen-
sity for violence had been admitted Loesche v. State, Op. No. 2202.
620 P2d 646 (Alaska 1980).

Evidence ofthe circumstances ofa prior rape committed b> the
defendant was properly admitted for the purpose of proving the
identity of Ihe assailant by showmg a distinctive modus operandi
emFoned in both the prior rape and the rape of the cureent victim
Coleman v.Sute. Op. No. 2190.621P2d 869 (Alaska 1980).

Evidence of drug use by the accused was admissible where it
established direct contact between the victim and the accused and
indicated that the accused possessed sufficient amounts ofcocaine
for him to have invested more than pockel cash in hlsgurchase
from the victim. Doman v. Sute, Op. No. 2272. 622 448 (Alaska

1981).

[;efendant‘sconduqt ata store minutes aftet [he armed robbery
ofanother store for which he was accused was admissible to show
that he was ihe same man who robbed lire first store. Vessel *. Sute.
Op. No 2295. 624 P2d 275 (Alaska 1981)

In statutory rape case evidence of defendant's prior sexual
conduct with victim wasadmissible Burke». Sute,0p. No. 2194.
624 P2d 12401Alaska 1981).

Evidence that defendant had Ereviously vandaljzed the aircraft
ofcustomers who refused to pay theirbills isadmissible to prose the
motive and identity ofdefendani as the one who vandalized plain-
tiffs" aircraft for their refusal to pas their bill. Sute v.Grogu. Op
No. 2356. 628 P2d 570(Alaska 1981).

The admission ofevidence proscribed by this rule is harmless
error if the evidence docs not have a substantial influence on the
jury's verdict Fields v. Sute. Op. No. 2360. 629 P2d 46 (Alaska

1981).

\X/hen a defendant through testimony places his intent in issue,
evidence of similar assaults previously commuted against other
women by defendant isadmissible upon the issue of intent Dasis v
Sute. Op. No. 23.635 P2d 481 (Alaska App. 1982).

In ne%ligence.action against waterbed manufacturer, it was
error lo allow testimony concerning post-accidentconduct ofman-
ufacturer in nol recilling the product or issuing a warning Auser.
Ni1 WalenzuttrmCorp.v.MaDrille.Op. No. 2477, 642 P2d 1330
(Alaska 1982).

Tnal courtdid noterrin refusing lo severassault charge, arising
from an incident which took place on September 19, 1977. from
murder charge based on an incident which occuned six days later,
sinctdefendant'sactions could be viewed as a continuing course o f
conductand since Ihe assault charge would have been admissible in
the murder trial lo prove crimingl intent or motive or lo show a
common scheme or plan even if the chargges had been severed.
Daridsoa s. Sute, Op. No. 78. 642 P2d 1383. (Alaska App. 1982).

Where the evidence in each of five rape and assault incidents
was sufficiently similar and sufficiently unusual when viewed in its
toulity and in the common pattern it presented to constitute a
modus operandi probative ofdefendant being the assailant in all
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February XI, 1991

TO: House Judiciary Committee
FROM: Christine S. Schleuss and James H. McComas
RE: House Bill 105

Dear Committee Members.

We are attorneys practicing substantially in the area of
criminal law in Anchorage, Alaska. Ms. Schleuss has practiced for
12 years 1in the state and federal courts of Alaska. Mr. Mccomas
has practiced for more than 12 years in state and federal courts in
Washington, D.C., Wisconsin, and Alaska.

We first learned of the existence of House Bill 105, and of a
proposed hearing on that bill, on Friday, February 8, 1991. Mr.
McComas immediately contacted the committee staff and requested an
opportunity to testify telephonically in opposition to this bill.
Subsequently, we were informed that no telephonic testimony would
be permitted, but that written comments could be submitted by
telefax to be read into the record.

The short notice and time constraints have prevented us from
preparing extensive written comments. Given the radical nature of
the proposed changes in criminal procedure which would be effected
by House Bill 105, we urge the Committee to take more, time 1in
considering this proposal and to afford interested individuals and
entities on both sides of the criminal justice system an adequate
opportunity to address the important issues raised by this legislation.
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Our initial review of thi* legislation convinces us that it is
nothing more than a Prosecutor®s Relief Act. Each of the three
proposed changes would make it easier for prosecutors to convict
presumptively innocent individuals in cases where the proof that
the accused had committed tho charged crime was weak or insuffi—
cient simply by admitting wunfairly prejudicial evidence or
allegations of other crimes by the acoused. Even 1in 1its most
general terms, this proposal 1is offensive to the baBic assumptions
underlying our adversary criminal system.

The focus of the criminal trial has been, and should remain,
upon the sufficiency of the proof that an accused citizen has
committed specifically charged offenses. It is the offense, not
the person, which has always been the focus of fact-finding in our
criminal jurisprudence. This focus is one of the hallmarks of our
system. We do not permit the reasoning process that because people
have done something wrong in the past they are probably guilty of
a present charge, Yet, the <common thread of the proposals
contained in House Bill 105 is to seriously undercut this histori—
cal starting point and to greatly expand the occasions upon which
evidence of other, barely relevant or irrelevant alleged criminal
activity would be introduced in trials.

Alaska Courts have long recognized the tremendous potential
for unfair prejudice to the accused which arises from the introduc—
tion of such other crimes evidence. The Supreme Court has
explained that improper admission of such evidence will "dilut[e)
the requirement that present guilt be proved beyond a reasonable

doubt.™ Oksoktaruk v. State. 611 P.2d 521, 524 (Alaska 1980).
Such evidence also denies the accused the right fairly to defend
against the particular crime charged. Adkinson v. State, 611 P.2d

520, 531 (Alaska 1980),

Alaska Rule of Evidence 404(b)(l), as presently construed,
recognizes the tremendous potential for unfair prejudice to an
accused person which arises from the admission of evidence of other
crimes, wrongs, or bad acts. Lerchenstein v. state. 697 P.2d 312
(Alaska App, 1995), aff*d State V, Lerchenstein, 726 P.2d 546
(Alaska 1986), clearly articulates what lawyers and judges who deal

e 2 *
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daily in criminal trials must candidly admit - that the introduc—
tion of evidence that an accused person has committed or has been
accused of committing other unrelated criminal acts 1in tho past
frequently has an overriding and inflammatory effect upon jurors.
Jurors naturally tend to assume that a person who has committed
other wrongs 1is more likely to have committed the wrong charged,
yet this sort of propensity-to-commit-crime inference has no place
in our jurisprudence. Indeed, even the rule as amended by HB 105
does not purport to overturn this basic assumption. Yet, by
deliberately expanding the occasions on which other crimes evidence
may be admitted, the proposed amendment of Rule 404 contained in HB
105 would, as a practical matter, greatly increase jury misuse of
presumptively prejudicial and inflammatory Information. This, in
turn, would result in convictions for the wrong reasons. If an
accused person is found guilty, it should be on the basis of proof
beyond a reasonable doubt which legitimately establishes his or her
guilt of the charged offense, not on the basis for propensity
inferences or juror animosity towards a "bad man™ or "bad woman".

The Judiciary, not the Legislature, and not the Department of
Law, 1is in the best position to assess the reality of the impact of
the introduction of other crimes? evidence upon jurors. The
judicial interpretations of Rule 404 (b) by the Alaska Appellate
Courts reflect considered judicial jJudgments, based wupon the
experience of reviewing hundreds and hundreds of 1instances cases
dealing with these issues. That judgment is that the introduction
of such inherently prejudicial information should be Ilimited to
those instances in which there 1is legitimate, probative value which
outweighs the risk that an accused will be unfairly convicted for
the wrong reasons. We concur in this judgment.

Under 404(b), as presently construed, other crimes evidence
which 1is really offered for a Jlegitimate vreason is routinely
admitted. But evidence with the primary effect cf wunfairly
prejudicing the jux*y for no legitimate reason is excluded.

Strong law enforcement 1is certainly a desirable goal, and a

strong political force. However, increased convictions obtained by
methods which promote prejudice, and not accuracy, 1in the fact-

*3*
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finding process should not be confused with that laudable goal. We
have an historical commitment to protecting the innocent from
wrongful conviction in this country. We balance the tremendous
resource advantages enjoyed by the State in the criminal system by
according rights to the accused which guarantee that guilt wil]
only be found upon proof beyond a reasonable doubt of a specific
charged offense. Legislation like HB 105 undercuts the confidence
that all of us can have in the proper functioning of our judicial
system by dramatically and substantially increasing the risk that
the increased convictions gained by such Jlegislation will not
comport with the demands of fairness to which we are constitution—
ally committed, but will rather reflect a conviction-at-any-cost
mentality. This Bill will very likely lead to the wrongful
conviction of innocent people whosoonly offense was that they did
something wrong 1in the past.

Equally undesirable, and perhaps more radical, 1is the proposed
amendment to Alaska Rule of Criminal Procedure 14 which would
codify a legislative judgment that "showing that evidence of one
offense would not be admissible during a separate trial of a joined
offense or a co-defendant does not constitute prejudice that
warrants vrelief wunder this rule,” What 1in the world is the
empirical basis for such an obviously wrong assertion? It 1is
difficult enough for an accused person to get a fair trial when
evidence "of crimes other than the charged offense 1is admitted
purportedly for a legitimate, relevant purpose, The amendment to
the joinder rule, however, purports to exclude from the category of
potentially unfairly prejudicial material, the joinder for trial of

wholly separate crimes as to whichthere is not even aclaim of
inter-admissibility. In such situations, the likelihood that the
accused would be convicted for the wrong reason - that 1is, an

inference of criminal propensity or conclusion that this is just a
bad person needing punishment - is extremely high. And since the
evidence of each offense is admittedly not admissible to prove the
other, the absence of a legitimate justification for the prejudice
is apparent.

The way Rule 14 is presently administered, the court is free
to consider the extent of prejudice which may result from a joint
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trial on charges where the proof is not interadmissible. Where the
risk of unfair prejudice is slight, the court may permit a joint
trial. On the other hand, where offenses are likely to have a
prejudicial effect upon a fair consideration of each other if they
are tried together, and where the evidence pertaining to the
separate offenses could not be admitted in separate trials, the
court has the authority to prevent what would be the obvious and
unfair prejudice engendered by a joint trial.

An additional and unfortunate result of amending Rule 14 as
proposed would be the Ilikelihood that prosecutors would obtain
indictments containing multiple offenses as to many of which the
evidence would be of dubious sufficiency. The limitations of Rule
404(b)(1) <could be circumvented as a practical matter by simply
charging other crime allegations in the indictment. Then, whether
they /~"""""eparately admissible or not, the prosecution would
achievcrThe tactical advantage of a joint trial on which the jury
would be exposed to evidence which would facilitate improper
inferences of criminal propensity or bad character.

IT there is “rceivedftcrbe a problem with the conviction rate

in criminaj in this state, the appropriate solution is not
to changerthe rules to make it easier to unfairly prejudice the
people accused. The solutions lie in better investigation,
Yreparation, advocacy, and exercise of discretion by state

prosecutors.

sincerely yours,

LAW OFFICES OF SCHLEUSS & McCOMAS

Crames H. McComas

C iotine S. Schleuss
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March 5. 1993

far Justice

Representative Dave Donley
P.0O. Box V
Juneau, Alaska 99811

Dear Representative Donley,
Victims for Justice supports HB 105. Paul
Stockier, an ex-district attorney who 1is on the Board

of Victims for Justice will be representing VFJ on
this 1important public hearing.

Thank you for the 1991 Anti-Crime Legislative
package. Victims for Justice and its members will be
responding in the up coming months. Thank you and
your colleagues for all your hard work.

Sincerely,

Janice Uenhart

(907) 278-0977 619 East 5th Avonuo Anchorage. Alaska 99501
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February 28, 1991

Judiciary Committee
Alaska House of Representatives

Pouch V
Juneau, Alaska 99811

Dear Committee Members:

The Network has had theopportunity to discuss information
presented at the recent hearing of HB 105 and would like to express

its support for the bill.

I have attached somestatistics on rape compiled by the U.S.
Senate Judiciary committee whicn speak to the prevalence of date or

acquaintance rape. The majority of sexual assault 1is not stranger
assault (except tor very vouna qgiris) but is in fact perpetrated py
someone with whom tne victim 1is acquainted. When these cases are

reported ano come to trial the primarv 1issue at trial 1is that of
consent, and juries are faced with a contest of credibility between
the defendant and the victim.

Studies indicate that it is common for rapists to have many
victims prior to the time they are first convicted of their first
offense, and indeed, to have recidivism rates of around 80% after
that conviction. Itis also the case that rapists often develop a
common pattern of behavior 1in locating and assaulting their victims.

When a defendant 1is accused of the rape and attempted rape of 3
women within the period of one month, as occurred in the case of
Velez v. State, and argues that he believed that sex was consensual,

If those cases are tried singly the jury is deprived of vital
Information as to the defendant®s pattern of actions and state of
mind. The Network believes that the result of separation of trials
in cases like Velez, in an attempt to be just toward the defendant,

is being manifestly unjust toward victims.
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The Network believes trial joinder 1is also appropriate when

there are multiple perpetrators and a singie victim; 1i.e., gang
rape. After the trauma 01 a rape, many victims simply cannot face
the prospect of trial and cross-examination as it Iis. Asking a rape

victim, or child sexual assault victim to repeatedly testify at
separate trials is so traumatic that it can prevent prosecution
because the victim simply cannot go through Iit.

The Network appreciates your consideration of these 1issues.

Sincerely

Cindy smith
Executive Director



Alaska Association Chiefs of Police

February 2, 1J991

Representative Dave Donley
Alaska State Legislature
P.0.Box V (MS 3100)
Juneau, AK 99811

Dear Representative Donley,

As President of the Alaska Association of Chiefs of Police, | would
like to extend our support for House Bill 105. The ability to
prosecute multiple defendants and join charges against one
defendant have long been hampered by existing court rules.

The result of this has been costly in terms of excessive trials. In
some cases, the ability to prosecute is severely hindered, because
certain types of evidence are excluded. The citizens of Alaska are
the wvictims of this cumbersome system. They deserve better, and

House Bill 105 would help balance the scales.

If 1 can be of any assistance, please contact me.

$ine<*rftl v.

Duane S. Udland
President





