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JVIaska jitde l̂egtalafure

Jllouse of ^eprescntaftltcs
Hou s e  Judiciary C o m m i t t e e  

Cha irman Dave Don ley 
L E T T E R  O F  I N T E N T

P. O . Box V  
State Cap ito l 

Juneau , Alaska 99811 
(907) 465-4990

H B  1 0 5

I n  a d o p t i n g  t h e  a m e n d m e n t  t o  E v i d e n c e  R u l e  404, t h e  L e g i s l a t u r e
i

d o e s  n o t  i n t e n d  t o  r e q u i r e  t h e  c o u r t  t o  a d m i t ,  i n  a l l  

c i r c u m s t a n c e s ,  e v i d e n c e  t h a t  is a d m i s s i b l e  u n d e r  E v i d e n c e  R u l e  404. 

I n s t e a d ,  t h e  L e g i s l a t u r e  i n t e n d s  t h a t  t h e  c o u r t  w i l l  r e t a i n  t h e  

d i s c r e t i o n  u n d e r  E v i d e n c e  R u l e  4 0 3  t o  e x c l u d e  e v i d e n c e  if i t s  

p r o b a t i v e  v a l u e  is o u t w e i g h e d  b y  t h e  d a n g e r  o f  u n f a i r  p r e j u d i c e ,  

c o n f u s i o n  o f  t h e  i s s u e s ,  o r  m i s l e a d i n g  t h e  j u r y ,  o r  b y  

c o n s i d e r a t i o n s  o f  u n d u e  d e l a y ,  w a s t e  o f  t i m e ,  o r  n e e d l e s s  

p r e s e n t a t i o n  o f  c u m u l a t i v e  e v i d e n c e .  T h e  a m e n d m e n t  c h a n g e s  R u l e  

404 (b) t o  o n e  o f  i n c l u s i o n ,  r a t h e r  t h a n  e x c l u s i o n .  A t  t h e  s a m e  

t i m e ,  it e s t a b l i s h e s  t h a t  t h e  n o n - p r o p e n s i t y  p u r p o s e s  l i s t e d  i n  t h e  

r u l e  a r e  n o t  i n c l u s i v e ,  a n d  t h a t  e v i d e n c e  c a n  b e  a d m i t t e d  i f  i t  is 

r e l e v a n t  t o  ci p u r p o s e  n o t  l i s t e d  i n  t h e  r u l e .



TO:

F R O M :

D A T E :

RE:

JVkska jitate ^legtslaiut*

JHiutsc of JRcpreseniatilies
H o u s e  Judiciary C o m m i t t e e  

Chairman Dave Donley
M E M O R A N D U M

P. O . Box V  
State Capitol 

Juneau, Alaska 99811 
(907) 465-4990

S e n a t o r  R i c k  H a l f o r d ,  J u d i c i a r y  C h a i r  

R e p r e s e n t a t i v e  D a v e  D o n l e y ,  J u d i c i a r y  C h a i r

M a y  2, 1 9 9 1

R e q u e s t  t o  h e a r  IIB 1 0 5

I r e s p e c t f u l l y  r e q u e s t  t h a t  H B  105, a H o u s e  J u d i c i a r y  C o m m i t t e e  b i l l ,  b e  
s c h e d u l e d  f o r  a S e n a t e  J u d i c i a r y  h e a r i n g .  B y  a m e n d i n g  t h r e e  c o u r t  r u l e s ,  
H B  1 0 5  w i l l  i n c r e a s e  t h e  n u m b e r  o f  c a s e s  in w h i c h  o n l y  o n e  t r i a l  n e e d  b e  
h e l d  w h e n  e i t h e r  (1) t w o  o r  m o r e  p e o p l e  a r e  c h a r g e d  w i t h  c o m m i t t i n g  t h e  
s a m e  c r i m e  o r  (2) o n e  p e r s o n  is c h a r g e d  w i t h  m o r e  t h a n  o n e  c r i m e .

T h e  a m e n d m e n t s  h a v e  t h e  e f f e c t  o f  f o r c i n g  t h e  A l a s k a  S u p r e m e  C o u r t  t o  
a d o p t  t h e  f e d e r a l  c o u r t s '  i n t e r p r e t a t i o n  o f  t h e  r u l e s  b e i n g  a m e n d e d .  
A l t h o u g h  t h e  t e x t  o f  e a c h  o f  t h e  r u l e s  w a s  c o p i e d  f r o m  (a n d  is i d e n t i c a l  
to) t h e  f e d e r a l  r u l e s ,  t h e  A l a s k a  c o u r t s  h a v e  i n t e r p r e t e d  t h e  r u l e s  in 
a m u c h  m o r e  r e s t r i c t i v e  m a n n e r  t h a n  t h e  f e d e r a l  c o u r t s .  A s  a r e s u l t ,  a 
c a s e  t h a t  i s  e f f i c i e n t l y  h a n d l e d  i n  o n e  t r i a l  i n  t h e  f e d e r a l  s y s t e m  o f t e n  
r e q u i r e s  a s e r i e s  o f  t r i a l s  t o  b e  h e l d  i n  A l a s k a .  F o r  e x a m p l e ,  a r e c e n t  
F a i r b a n k s  c a s e  i n  w h i c h  a m a n  w a s  c h a r g e d  w i t h  a b u s i n g  a s e r i e s  o f  m i n o r s  
w a s  r e c e n t l y  s e v e r e d - i n t o  e i g h t  s e p a r a t e  t r i a l s .

T h e  U . S .  S u p r e m e  C o u r t  n o t e d  t h e  i m p o r t a n c e  o f  j o i n t  t r i a l s  i n  R i c h a r d s o n  
v. M a r s h . 4 8 1  U . S .  200, 2 0 9  ( 1 987), s t a t i n g  t h a t  " j o i n t  t r i a l s  p l a y  a 

v i t a l  r o l e  i n  t h e  c r i m i n a l  j u s t i c e  s y s t e m ,  a c c o u n t i n g  f o r  a l m o s t  o n e  
t h i r d  o f  f e d e r a l  c r i m i n a l  t r i a l s  i n  t h e  p a s t  f i v e  y e a r s . "  H o w e v e r ,  
A l a s k a  t r i a l  s t a t i s t i c s  a r e  d r a m a t i c a l l y  d i f f e r e n t ;  in t h i s  s t a t e  o n l y  
2% o f  t h e  t r i a l s  h e l d  a n n u a l l y  i n v o l v e  m u l t i p l e  d e f e n d a n t s .

T h e  e f f i c i e n c y  a n d  f a i r n e s s  o f  t h e  c r i m i n a l  j u s t i c e  s y s t e m  w i l l  b e  
e n h a n c e d  i f  m o r e  j o i n t  t r i a l s  c a n  b e  h e l d .  W i t n e s s e s  w i l l  n o t  b e  
r e q u i r e d  t o  t e s t i f y  a t  m u l t i p l e  t r i a l s ,  t h e r e b y  r e d u c i n g  t h e  
i n c o n v e n i e n c e  a n d  t r a u m a  t o  t h e m .  T h e  p o s s i b i l i t y  o f  i n c o n s i s t e n t  
v e r d i c t s  is a l s o  d i m i n i s h e d  w h e n  j o i n t  t r i a l s  a r e  h e l d .

T h e  l e g i s l a t i o n  i s  s t r o n g l y  s u p p o r t e d  b y  t h e  D e p a r t m e n t s  o f  L a w  a n d  
P u b l i c  S a f e t y ,  t h e  A l a s k a  A s s o c i a t i o n  o f  C h i e f s  o f  P o l i c e ,  t h e  N e t w o r k  
o n  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t ,  a n d  V i c t i m s  f o r  J u s t i c e .

T h a n k  y o u  v e r y  m u c h  f o r  y o u r  c o n s i d e r a t i o n  o f  t h i s  r e q u e s t .

DD: lc



A la s k a  S ta te  L e g is la tu r e
\ l O l ’S E  O F  R E P R E S E N T A T I V E S

R e p r e s e n t a t iv e  F r a n  U l m e r

TO: Representative Johnny Ellis DATE: April 3, 1991

FROM: Representative Fran Ulraer 

SUBJ: Request to Calendar HB 105

I want to express my support for HB 105, a Judiciary Committee bill that 
changes three court rules. The effect of HB 105 is to increase the number of 
cases in which only one trial need be held when either: (1) two or more
people are charged with committing the same crime, or (2) when one person is 

charged with committing multiple similar crimes.

The bill will eliminate an injustice in our criminal justice system that has 
been created by the way the Alaska Court of Appeals interprets three rules of 
court (the Alaska interpretation is the direct opposite of the way the exact
same rules are interpreted by the federal courts). This interpretation
results in an expensive and inefficient system which is unfair to victims and 

does not serve the interests of justice.

A recent case points out the clear need for the legislation. This case 
involves a Fairbanks man who has been charged with molesting many different 

children. Instead of having one trial for all charges, the court ordered 
that eight separate trials be held. The man was convicted in the first trial 
held in Fairbanks; however, the publicity surrounding the first trial caused 
the judge to order that the second trial be held in Anchorage. Having so 
many trials, and having to travel to Anchorage to testify, will greatly 
multiply the trauma and burden placed on the child victims. In addition, the 
substantial cost involved in holding eight separate trials has been dramati­
cally increased by the need for witnesses, lawyers, judges, troopers and the 
defendant to travel to Anchorage for court.

Unfortunately, this Is not a unique case in Alaska, but it illustrates why HB

105 is necessary and should be passed by the legislature.

FU/bvh

D is t r i c t  4 B  — J u n e a u  
P.O. B o x  V  • J u n e a u .  A l a s k a  99811-3100 • (907)465-4947
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RE PI Y TO

CRIMINAL DIVISION CENTRjM  OFFICE 
P.O. BOX KC
JUNEAU. ALASKA 99811-0310 
PHONE: (907) 465-3428

C  OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4TH AVENUE. SUITE 318 
ANCHORAGE, ALASKA 99501-5993 
PHONE: (907) 279-7424

WALTER J. HICKEL, GOVERNOR

1 0 5  b e f o r e  t h e  
c o u r t s  a n d  m o s t

o t h e r  s t a t e s  p r o m o t e  j u d i c i a l  e f f i c i e n c y  b y  p e r m i t t i n g  t h e  j o i n d e r '  
o f  o f f e n s e s  a n d  d e f e n d a n t s  w h e n  it is r e a s o n a b l e  t o  d o  so. O n e  of 
t h e  m e a n s  t h e y  h a v e  t o  d o  t h i s  is t h e i r  i n t e r p r e t a t i o n  o f  E v i d e n c e  
R u l e  404(b) as a r u l e  o f  " i n c l u s i o n , "  r a t h e r  t h a n  a r u l e  of 

" e x c l u s i o n . 1,1

F e d e r a l  E v i d e n c e  R u l e  4 0 4 ( b )  a n d  its A l a s k a  c o u n t e r p a r t ,  
A l a s k a  E v i d e n c e  R u l e  4 0 4 ( b ) ,  s e t s  o u t  t h e  s t a n d a r d  a j u d g e  is t o  
a p p l y  w h e n  d e t e r m i n i n g  w h e t h e r  t o  a d m i t  e v i d e n c e  in a p a r t i c u l a r  
c r i m i n a l  t r i a l  of a d e f e n d a n t ' s  " p r i o r  b a d  a c t s . "  T h e  r u l e  
p r o v i d e s  t h a t  e v i d e n c e  o f  p r i o r  a c t s  o f  t h e  d e f e n d a n t  i s  n o t  

a d m i s s i b l e  t o  p r o v e  c r i m i n a l  p r o p e n s i t y ,  b u t  t h a t  t h e  e v i d e n c e  is 

a d m i s s i b l e  if it is r e l e v a n t  t o  p r o v e  a n  i s s u e  in t h e  c a s e  s u c h  a s  

m o t i v e  o r  intent.

A l t h o u g h  t h e  s a m e  l a n g u a g e  is u s e d  in b o t h  r u l e s ,  t h e  
c o u r t s  of A l a s k a  h a v e  i n t e r p r e t e d  t h e  r u l e  d i f f e r e n t l y  t h a n  h a s  t h e  
f e d e r a l  j u d i c i a r y .  T h e  A l a s k a  c o u r t s  t r e a t  R u l e  4 0 4 ( b )  a s  a r u l e  
o f  e x c l u s i o n  —  i.e., t h e  e v i d e n c e  i s  p r e s u m e d  p r e j u d i c i a l  a n d  
i n a d m i s s i b l e  e v e n  if it i s  r e l e v a n t  t o  a n  i s s u e  a t  t r i a l .  
L e r c h e n s t e i n  v. S t a t e . 697 P . 2 d  312, 3 1 5  & 318 n . 2  ( A l a s k a  A p p .
1 9 8 5 ) ,  a f f ' d . S t a t e  v. L e r c h e n s t e i n . 7 2 6  F . 2 d  5 4 6  ( 1 9 8 6 ) .  T h e
f e d e r a l  c o u r t s ,  on t h e  o t h e r  h a n d ,  i n t e r p r e t  R u l e  4 0 4 ( b )  a s  a r u l e

1 T h i s  is b e c a u s e  o f  t h e  i s s u e  o f  " c r o s s - a d m i s s i b i l i t y "  of 
s u c h  e v i d e n c e  in j o i n e d  c h a r g e s ,  w h i c h  is a f a c t o r  c o n s i d e r e d  b y  
c o u r t s  w h e n  d e t e r m i n i n g  w h e t h e r  j o i n d e r  is a p p r o p r i a t e  o r  s e v e r a n c e  
s h o u l d  b e  g r a n t e d ;  if t h e  e v i d e n c e  is a d m i s s i b l e  a s  t o  b o t h  

c h a r g e s ,  j o i n d e r  is m u c h  m o r e  l i k e l y .

A p r i l  3, 19 9 1

T h e  H o n o r a b l e  D a v e  D o n l e y ,  C h a i r  
H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  

P . O .  B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: HB 105 ( J o i n d e r )

D e a r  R e p r e s e n t a t i v e  D o n l e y :

A s  I i n d i c a t e d  i n  m y  r e m a r k s  o n  H B  
J u d i c i a r y  C o m m i t t e e  in e a r l y  March., t h e  f e d e r a l

03 C31LH ponied on teCycied papei b y C D



T h e  H o n o r a b l e  D ave  D o n le y A p r i l  3 | 1 9 9 1
P a g e  2

o f  " i n c l u s i o n , "  m e a n i n g  t h a t  t h e  e v i d e n c e  i s  a d m i s s i b l e  a t  t r i a l  if 
i t  is r e l e v a n t  t o  s o m e  i s s u e  o t h e r  t h a n  t h e  d e f e n d a n t ' s  p r o p e n s i t y  

t o  c o m m i t  c r i m e s .

A t  o n e  p o i n t ,  t h e  p r o p e r  i n t e r p r e t a t i o n  o f  E v i d e n c e  R u l e  

4 0 4 ( b )  w a s  t h e  s u b j e c t  o f  d e b a t e  w i t h i n  t h e  f e d e r a l  c o u r t  s y s t e m .  
A s  t h e  f o l l o w i n g  l i s t i n g  d e m o n s t r a t e s ,  h o w e v e r ,  t h e r e  is n o w  
u n a n i m i t y  w i t h i n  t h e  f e d e r a l  c i r c u i t s  t h a t  R u l e  4 0 4 ( b )  w a s  m e a n t  t o  
b e  a n d  is a r u l e  o f  i n c l u s i o n ,  a s  p r o v i d e d  i n  H B  105, r a t h e r  t h a n  

a  r u l e  o f  e x c l u s i o n :

F i r s t  C i r c u i t :  U n i t e d  S t a t e s  v. Z e u l i , 7 2 5  F . 2 d  813, 8 1 6  (1st

Cir. 1984) ("T h e  m o s t  s t r i k i n g  a s p e c t  o f  t h e  r u l e  is i t s  
i n c l u s i v e  r a t h e r  t h a n  e x c l u s i o n a r y  n a t u r e :  s h o u l d  t h e
e v i d e n c e  p r o v e  r e l e v a n t  i n  a n y  o t h e r  w a y  i t  i s  a d m i s s i b l e ,  

s u b j e c t  o n l y  t o  t h e  r a r e l y  i n v o k e d  l i m i t a t i o n s  of R u l e  4 0 3 " ) .

S e c o n d  C i r c u i t :  U n i t e d  S t a t e s  v. D e V a u q h n . 6 0 1  F . 2 d  42, 45
(2d Cir. 1979) ( " A l t h o u g h  t h i s  c o u r t  h a s  t a k e n  t h e  
' i n c l u s i o n a r y’ a p p r o a c h  t o  R u l e  4 0 4 ( b ) ,  t h e r e  is n o  
p r e s u m p t i o n  t h a t  o t h e r - c r i m e  e v i d e n c e  is r e l e v a n t " ) .

T h i r d  C i r c u i t :  U n i t e d  S t a t e s  v. L o n g . 5 7 4  F . 2 d  761, 7 6 6  (3d

Cir. 1978) ( " The d r a f t s m e n  o f  R u l e  4 0 4 ( b )  i n t e n d e d  i t  t o  b e  
c o n s t r u e d  a s  o n e  o f  ' i n c l u s i o n , ’ a n d  n o t  ' e x c l u s i o n ’").

F o u r t h  C i r c u i t :  U n i t e d  S t a t e s  v. M a s t e r s . 6 2 2  F . 2 d  83, 85

(4th Cir. 1980) ( " T h e  F e d e r a l  R u l e ,  b o t h  p r i o r  t o  a n d  as
s t a t e d  in R u l e  4 0 4 ( b ) ,  F e d e r a l  R u l e s  o f  E v i d e n c e  —  
c h a r a c t e r i z e d  a s  t h e  ' i n c l u s i v e  r u l e , ’ —  ' a d m i t s  a l l  e v i d e n c e  
o f  o t h e r  c r i m e s  [or a c t s ]  r e l e v a n t  t o  a n  i s s u e  i n  a t r i a l  

e x c e p t  t h a t  w h i c h  t e n d s  t o  p r o v e  o n l y  c r i m i n a l  d i s p o s i t i o n ’" ) .

F i f t h  C i r c u i t :  U n i t e d  S t a t e s  v. S h a w . 7 0 1  F . 2 d  367, 3 8 6  (5th
Cir. 1983) ( " R u l e  4 0 4  i s  a r u l e  o f  i n c l u s i o n ,  U n i t e d  S t a t e s  v. 
H a l o e r . 590 F . 2 d  4 2 2 ,  4 3 2  (2d C i r .  1 9 7 8 ) ,  w h i c h  a d m i t s
e v i d e n c e  o f  o t h e r  a c t s  r e l e v a n t  t o  a t r i a l  i s s u e  e x c e p t  w h e r e  

s u c h  e v i d e n c e  t e n d s  t o  p r o v e  o n l y  c r i m i n a l  d i s p o s i t i o n . . . .  
T h e  r u l e  is e x c l u s i o n a r y  o n l y  a s  t o  e v i d e n c e  a d m i t t e d  t o  
e s t a b l i s h  b a d  c h a r a c t e r  a s  s u c h ;  i t  v e r y  b r o a d l y  r e c o g n i z e s  

a d m i s s i b i l i t y  o f  p r i o r  c r i m e s  f o r  o t h e r  p u r p o s e s " ) .

S i x t h  C i r c u i t :  U n i t e d  S t a t e s  v« A c o s t a - C a z a r e s . 8 7 8  F . 2 d  945,

9 4 8  (6 t h  Cir. 1989) ( " T h u s ,  w e  h a v e  e x p l a i n e d  t h a t  R u l e  4 0 4 ( b )
' is a c t u a l l y  a r u l e  o f  i n c l u s i o n  r a t h e r  t h a n  e x c l u s i o n ,  s i n c e  
o n l y  o n e  u s e  is f o r b i d d e n  a n d  s e v e r a l  p e r m i s s i b l e  u s e s  o f  s u c h  

e v i d e n c e  a r e  i d e n t i f i e d ’).

S e v e n t h  C i r c u i t :  U n i t e d  S t a t e s  v. J o r d a n . 7 2 2  F . 2 d  353, 356

(7th Cir. 1983) ( " ' T h e  d r a f t s m e n  o f  R u l e  4 0 4 ( b )  i n t e n d e d  it t o  
b e  c o n s t r u e d  as o n e  o f  " i n c l u s i o n , "  a n d  n o t  " e x c l u s i o n . "  T h e y
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i n t e n d e d  t o  e m p h a s i z e  t h e  a d m i s s i b i l i t y  o f  " o t h e r  c r i m e "  

e v i d e n c e ' ").

E i g h t h  Cir c u i t :  U n i t e d  S t a t e s  v. J o h n s o n , 8 9 2  F . 2 d  707, 7 0 9
(8th Cir. 1989) ( " B e c a u s e  404 (b) is a r u l e  o f  i n c l u s i o n ,  
r a t h e r  t h a n  e x c l u s i o n ,  t h i s  c o u r t  w i l l  n o t  d i s t u r b  t h e  t r i a l  
c o u r t ' s  d i s c r e t i o n  a b s e n t  a s h o w i n g  b y  t h e  d e f e n d a n t  t h a t  t h e  

p r o o f  1 " c l e a r l y  h a d  n o  b e a r i n g  u p o n  a n y  of t h e  i s s u e s  

i n v o l v e d "’").

N i n t h  Cir c u i t :  U n i t e d  S t a t e s  v. B r a d s h a w . 6 9 0  F . 2 d  704, 7 0 8

(9th Cir. 1982) ( " R u l e  4 0 4 ( b )  is ' o n e  o f  i n c l u s i o n  w h i c h  

a d m i t s  e v i d e n c e  of o t h e r  c r i m e s  o r  a c t s  r e l e v a n t  t o  a n  i s s u e  
in t h e  trial, e x c e p t  w h e r e  it t e n d s  t o  p r o v e  o n l y  c r i m i n a l  

d i s p o s i t i o n’").

T e n t h  Cir c u i t :  U n i t e d  S t a t e s  v. N a r a n i o . 7 1 0  F . 2 d  146 5 ,  14 6 7
(10th Cir. 1983) ( " T h u s ,  R u l e  4 0 4 ( b )  is n o t  e x c l u s i o n a r y ,  a n d  
a l l o w s  a d m i s s i o n  o f  u n c h a r g e d  w r o n g s  u n l e s s  t h e y  a r e  
i n t r o d u c e d  s o l e l y  t o  p r o v e  a d e f e n d a n t 1^ c r i m i n a l  

d i s p o s i t i o n " ) .

E l e v e n t h  Cir c u i t :  U n i t e d  S t a t e s  v. C o h e n . 8 8 8  F . 2 d  770, 7 7 6
( 11 t h  Cir. 1989) ( " T h e  r u l e  is o n e  o f  i n c l u s i o n  w h i c h  a l l o w s  
s u c h  e v i d e n c e  u n l e s s  i t  t e n d s  t o  p r o v e  o n l y  c r i m i n a l  

p r o p e n s i t y " ) .

D.C. C i r c u i t :  U n i t e d  S t a t e s  v. M i l l e r . 8 9 5  F . 2 d  1431, 1 4 3 5  
(D.C. C i r  1990) ("' T h e  t h r e s h o l d  i n q u i r y ,  ’ i m p o s e d  b y  F e d e r a l  
R u l e  of E v i d e n c e  4 0 4 ( b ) ,  ' i s  w h e t h e r  t h [ e ]  e v i d e n c e  is 
p r o b a t i v e  of a m a t e r i a l  i s s u e  o t h e r  t h a n  c h a r a c t e r . ’... ' I f  
o f f e r e d  f o r  s u c h  a p r o p e r  p u r p o s e ,  t h e  e v i d e n c e  is [then] 
s u b j e c t  o n l y  t o  g e n e r a l  s t r i c t u r e s  l i m i t i n g  a d m i s s i b i l i t y , ' 
t h e  m o s t  i m p o r t a n t  o f  w h i c h  b e i n g  t h e  r e q u i r e m e n t  o f  R u l e  403 
t h a t  t h e  p r o b a t i v e  v a l u e  o f  t h e  e v i d e n c e  n o t  b e  ' s u b s t a n t i a l l y  

o u t w e i g h e d’ b y  its p o t e n t i a l  p r e j u d i c e " ) .

T h e  i n t e r p r e t a t i o n  t h a t  t h e  A l a s k a  c o u r t s  h a v e  g i v e n  t o  

E v i d e n c e  R u l e  404(b) m e a n s  t h a t  r e l e v a n t  e v i d e n c e  i s  b e i n g  w i t h h e l d  

f r o m  j u r i e s .  H B  105 w o u l d  c h a n g e  t h i s  b y  m a k i n g  i t  c l e a r  t h a t  R u l e  
4 0 4 ( b )  h a s  t h e  s a m e  m e a n i n g  a s  i t s  f e d e r a l  c o u n t e r p a r t .

V e r y  t r u l y  y o u r s

C H A R L E S  E. C O L E  
A T T O R N E Y  G E N E R A L



'  Ok  flrii incident 
«*4ofih, J Z J ’'tVtr*!

* ' ™ Z Z X Z £ t

I P t ^Py  hniw ,* rru n iS“rrf'ht,ndin̂
^ • I t t m p i c d  m u r d e r ' 
l o f 'h e  "w liftm eniioco, 

'"* » -S U C t,O p . No J J

"c r ro t in  fo rm " war prop, 
tm tn l d id  nol charge in  
substan tia l rights o f  the

■ Op No.454,437P2d3)3

. e lem ent o f  the cnm c of 
under th is  rule to  im end 
y allegations th a t m iners 
im se lf i r e  m ateria l to  the 
witness B eck lty  ». Stale,

Itempnni to destroy evi- 
v the sute to amend the 
icealment of evidence on 
•sled continuance by the 
is ». Slate, Op. No. 2021,

barged defendan t with a 
•econd assau lt against the 
or. particu larly since the 
ju ry  to  render a  single 
uction  requiring  the jury 
c om m itte d  on e  o f  the 
P2d 1004 (Alaska App.

urc of the indictment to 
Jerect only as to the form 
fTinenl since the indict- 
defendant's actions that 
jper language regarding 
jplion of the indictment 
ith attempted murder in 
if the indictment to cor- 
,o ». State, Op. No. 813.

to  specify som e o f  the 
transporting  females for 
Procuring a  fem ale for 

>t the sufficiency o f  the 
t l  o f  ju d g m e n t S ta te  ». 
dta 196$).

inform  the d efendan t o f 
pare a  defense to  avoid 

gainst a second prosecu- 
'. No. I960,603 P2d 468

R l l l c  8 .  Joinder of Offenses and of 
Defendants.

(a) Joinder of Offenses. Two or m ore offenses 
,pay be charged in the same indictment or in form a­
tion in a separate court for each offense i f  the 
offenses charged, whether felonies, m isdem eanors 
or both,

(1) are o f  the same or sim ilar character and it can 
be determined before trial that it is likely that evi­
dence o f one charged offense would be adm issible to 
prove another charged offense,

(2) arc based cr. the same act or transaction, or
(3) are based on two or more acts or transactions 

connected together or constituting parts o f  a c om ­
mon scheme or plan.

(b) Joinder of Defendants. Two or more defend­
ants may be charged in the same indictment or in for­
mation if they are alleged to have participated in the 
same act or transaction or in the same series o f acts 
or transactions constituting an offense or offenses. 
Such defendants may be charged in one o r m ore 
counts together or separately and all o f  the defend ­
ants need not be charged in each count. The d isposi­
tion o f the indictment or information as to one o f  
several defendants joined in the same indictm ent or 
information shall not affect the right o f  the state to 
proceed against the other defendants.
(Adopted by S C O  4 October 4, 1959; amended by 
S CO  906 effective nunc pro tunc May 28, 1988)

Propriety o f joinder in cares where there a r t m ultip le defend­
ants m uit be tru ed  by Criminal Rule 8(b) alone. Amldoa », S u i t ,  
O p  No, 1434. J6J P2d 1248 (Alaska 1977).

Where one defendant shot at p i  nation  ih cn iy  after he and  h it 
bro ther had attacked p> nation  attendant, their actions were "th e  
lam e le n e io fa c tio r  transact ions." and it wai propei o con so lida tr 
tlieir tria ls U n o i  ». Stale, Op. No. 1439, 566 P2d 1019 (Alaska 
1977)

Assault by Tiring a shot lowaids two people is a single olTcnse 
and may be included in a single counl I .arson ». S late, Op. No 
1502. 569 P2d 783 (Alaska 1977).

Odense o f robbery in the run  degree for ihell o f taxi and  oPcnre 
o f ihell in the second degree for ihefi o f apartm ent were closely 
conneclrd and constituted pans of a common scheme or plan, so as 
io justify charging both offenses in the same ind ictm en t Nell v. 
SU te, Op No 77, 642 P2d 1361 (Alaska App. 1982).

Where each larceny counl a pm s i defendani involved airplane 
Ihcft accomplished through his role as partner in a ircraft company 
and all o f the ihefls occurred within a five-week penod. Ihere was a 
com m on scheme or plan within the meaning o f this role justifying 
jo inder o f the o fft'ses Monies *. Stale. Op No. 289. 669 P2d 961 
(Alaska App 19831

Antagomslic defenses do nol ordinarily require severance, 
however, where the defenses a rt irreconcilable, lhal is. mutually 
eaclusive to the calcnl lhal one must be disbelieved if the o th er is to 
be believed, severance should be granlcd Abdulbaqui v. S u te .  Op 
No 659. 728 P2d 1211 (Alaska App. 1986).

Where codefendants prcsemcd defenses which were different 
bui not irreconcilable, irial court did not abuse us d iscretion  in 
refusing io gram severance. Abdulbaqui * S u te , Op. No. 659. 728 
P2d 1211 (Alast App. 1986)

Trial court erred in denying severance o f iwo sim ilar sexual 
assauli charges involving the same defendani where the evidence 
did noi establish a common scheme or plan, whelher o r nol the 
evidence o f  the assault on each victim would have been adm issible 
in a Inal for assault on the olher victim. Johnson v. S u te ,  Op. No. 
668. 730 P2d 175 (Alaska App. 1986).

Note:SCO 906 incorporated changes in C nm ina l R ule 8(a) m ade by 
the legislature inch 66. §§8andd SLA 1988 The legislation added 
the language in subparagraph (aXll. "and  n can be dclc rm incd 
before tn a l lhal ii is likely lhal evidence o f one charged offense 
would be admissible 10 prove another charged offense."

Annotations
Cases

C nm c o f ullenng or publishing a forged insirum eni and crim e 
of procunng of ofTenng forged insirum em s for re to rdalion  were 
propcrlv charged in Ihe same mdicimcnl in several counts. C ham ­
bers v. S u te, Op. No. 237. 394 P2d 778 (Alaska 1964).

A complaml which charged defendant in one and  the same 
couni wuh ihe separate cnm esoffa ilu re  to remain al ihe scene o f  an 
accident |AS 28.35.050(a)) and failure 'o render assistance to pas- 
scngerIAS28.35.060(a))wasdupliciious D rabo sbv .S u tc .O p . No. 
485.442 P2d 44 (Alaska 1968)

Prejudice must be shown before ihe Supreme Court will reverse 
on grounds lhal a trial judge erred o r abused his discretion in failing 
to order separate trials for different counts o f an indicim em . R ich­
ards ». S u te , Op. No. 527.451 P2d 359 (Alaska 1969).

An allegation that thejoin t trial o f tw ocounls for escape created 
in the jurors' minds the image o f defendani as crim inally d isposed 
toward escaping from  ja il is insufficient to  raise the qu es tio n  
whelher the joint trial o f the offenses prejudiced the d e fen d an t 
R ichards ». S u te. Op. No. 527. 451 P2d 359 (Alaska I960).

The rationale underlying the prohibition o f duplicitous in d ic t­
ments is to give notice to the defendani o f  exactly what charges he 
must defend against and to avoid the consequences o f  the inability  
o f  the ju ry  to indicate which wny they are voting on each o f  the 
charges. Kimkle t. S u te , Op. No. 1184, 539 P2d 73 (Alaska 1975).

Where ihe weapons lhal were ihe subject o f theft by receiving 
charges againsi defendani were also the subject o f  felon in posses­
sion charges against him. ihe charges stemmed from the sam e aci or 
transaction, thus initial joinder o f the offenses was proper. Elerson 
v. S tile , Op No. 679. 732 P2d 192 (Alaska App. 1987).

Where prior conviclion. admissible as an element o f  felon in 
possession o f  firearm charges, would have been inadm issible in a 
separate Inal on theft by receiving charges, m al court erred in 
denying defendant's severance motion wiihout pursuing the alter­
native o f bifurcation, requiring reversal o f ihe Ihefi by receiving 
conviction but not the felon in possession conviclion. Elerson ». 
S u te .  Op. No. 679. 732 P2d 192 (Alaska App. 1987).

Unless jo inder is permuted under this rule, codefendants may 
not be tried logelher. Creiner *. S u te . Op No. 736. 741 P2d 662 
(Alaska App. 1987).

Tnal couri commuted reversible error in denying defendant's 
motion lo sever his trial on Counts I and IV from that o f this 
codefendants on Counts II and 111. in which he was noi charged, 
since allhough each counl involved drug offenses and there was 
evidence th a t all defendants were willing to sell drugsand were well- 
acquainted and cooperated with each in individual drug sales, there 
was no real evidence o f a conspiracy, join t venture, o r common 
scheme o r plan justifyingjoinder. Greiner v. S u i t .  Op. No. 736.741 
P2d 662 (Alaska App. 1987).

Since the charges against defendani could properly have been 
jo ined in a single indictment, contemporaneous preservation o f the 
same charges in separate indictments lo the same grand ju ry  did not 
violate defendant’s due process rijh i lo an unbiased grand jury. 
M assey t. S u te , Op. No. 915,771 P2d 448 (Alaska App. 1989).

W herever there is more than one defendant, the jo in d er o f both 
defendants and issues is governed by the subsection o f  this rule 
p e ru in in g  to jo inder o f defendants; the subsection o f  this rule
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the prosecution were under such single indictment 
or information.
(Adopted by S C O  4 October 4,1959)

Aaaoutfew
C*K»

Propriety of joinder in cases where ihcrc are multiple defend­
an ts must be tested by Criminal Rule Wb) alone Amtdon s. S late. 
Op. No 1434. 565 P2d 1248 (Alaska 1927)

Where one defendant shot at gas station shortly after he and his 
brother had attacked station attendant, their actions were “the 
same scries o f acts or transactions.' and n was proper to  consolidate 
their trials la rso n  s. Stale. Op No 1459. 566 P2d 1019 (Alaska 
1977).

R u l e  1 4 . Relief From Prejudicial Joinder.
If ii appears that a defendant or the state is preju­

diced by a joinder o f offenses or o f defendants in an 
indictment or information or by such jo inder for 
trial together, the court may order an election or 
separate trials o f counts, grant a severance ofdefend- 
ants . or provide whatever other re lie f ju s tic e 
requires. In ruling on a motion by a defendant for 
severance the court may order the attorney Tor the 
state to deliver to the court for inspection in camera 
any statements or confessions made by the defend­
ants which the sute intends to introduce at the trial.
(Adopted by S CO  4 October 4. 1959: amended by 
S C O  98 effective September 16, 1968)

Annotations
Cases

This rule permits the Inai coun lo order election or separate 
tn a l o f counts if a defendani is prejudiced by ihe jo inder, but a 
motion to sever counts noi made until afier the jury had been 
selected and sworn, was properly denied in absence o f a show ing o f 
sufficient cause and prejudice Stale i. Selmin. Op No. 302. 406 
P2d 181 (Alaska 1965).

Prejudice must be shown before the Supreme Court will rev erse 
on grounds lhal a tnal judge erred or abused his discretion in failing 
to  order separate tnals for different counts o f an indictm ent. R ich­
ards r. S u te . Op. No 527. 451 P2d 359 (Alaska 1969)

An allegation that thejoint tnal oftwocounis for escape created . 
ir. the jurors' minds the image ofdefendar; as crim inally disposed 
toward escaping from jail is insufficient to raise the question  
whether the joint tnal of the offenses prejudiced the defendant. 
Richards ». S u i t .  Op. No. 527.451 P2d 359 (Alaska 1969)

That defendant's trial was consolidated with that o f  his brother, 
who had shotal gas station after the assault on aite v lan i with which 
defendant w is charged was nol prejudicial in view o f instructions. 
Larsoa *. Stale,Op. No. 1459.566 P2d 1019 (Alaska 1977).

Trial court did not abuse its discretion in denying defendant's 
request for separate tnals on two offenses charged to  him  where the 
charges arose out o f the same incident, where much o f  the evidence 
pertaining to one charge would be relevant to the other, and where 
the public interest in avoiding duplicative trials m ight reasonably 
have been thought lo outweigh any possible prejudice which mighl 
inhere in a combined trial. Catlett r.State, Op. No. 1752. 585 P2d 
553 (Alaska 1978).

Where co-defendant refused to take the stand, but by affidavit 
indicated that if she were called in a court proceeding in which she 
was noi a defendant she would testily in favor o fone o f  the o ther co- 
defendanu. refusal to grant the latter co-defendant's m otion for

severance was nol e iro r where Ihe proposed testimony was only 
marginally relevant Hawley ». S la t;, Op. No. 2137, P2d 1349 
(Alaska 1980)

W here defendani, charged with both ihefi and tobbery, had a 
gocd possibility o f  being able lo testify on the robbery charge 
w ithout being cross-examined on the theft charge, his gcneraliied 
fifth am endm ent argument for establishing his need to refrain from 
testifying on the theft charge was not sufficient to support a sever­
ance m otion Nell *. S tate, Op. No. 77.642 P2d 1361 (Alaska App. 
19<I2).

It was not error to deny severance on charges o f m isdemeanor 
as'.ault. felony assault and felony escape, where second assault 
occurred while police officers were arresting defendant for Ihe first 
a su u li and the escape occurred shortly after defendant had been 
arrested M ivnard  v. S tate. Op. No 136.652 P2d 489(Alaska App. 
1932)

W here tnal court has made a decision to deny severance under 
Ih sru le. it can be overturned only for abuse ofd iscre lton M aynard 
*. Stale. Op No 136, 652 P2d 489 (Alaska App. 1982).

Defendant's gcneraliied fifth amendment argument, standing 
alone, d id  not suffice to show that joinder wasprejudicial. a defend­
ant m ust mal e a convincing showing that he has both importan t 
te itim ons to give concerning one count and strong need to refrain 
from testifying on the other. Montes ». Stale, Op. No. 289.669 P2d 
9M (Alaska App. 1983)

Contention that severance should be routinely granted when­
ever an accused moves to sever sim ilar ofTenses was rejected, on 
appeal dental o fa  motion for severance will be reversed only when 
the court has abused its discretion and a showing o f prejudice to the 
defendant has been made. M ontes v. S tate, Op. No. 289. 669 P2d 
961 (Alaska App. 1982).

Tnal coun erred in denying severance o f two sim ilar sexual 
assault charge', involving ihe same defendani where the evidence 
o d not establish a com m on scheme or plan, whether or not the 
< id r nee o f the assault on each victim would have been admissible 
in a tn a l for assault on the o ther victim. Johnson v. S tate, Op. No. 
668. 2 3 0  P2d 125 (Alaska App. 1986)

W here pnor conv iction, adm issible as an elcmenl o f felon in 
possession of firearm charges, would have been inadm issible in a 
separate Inal on ihefi by receiving charges, tn a l court erred in 
deny ing defendant's sevcrance motion without pursuing the alter­
native o f  bifurcation, requiring reversal o f the ihefi bv receiving 
convic tion bui not the felon in possession conviction. Elerson v. 
■'.te. Op. No 629. 232 P2d 192 (Alaska App. 1987).

By waning uniil the dale o f  tn a l lo move for severance, defend­
ani waived his ability to do so. Knutson i. S tate, Op. No. 702. 736 
P2d 7-5 ( Alaska App. 1987).

Tnal coun d id not err in join ing cocaine charges with murder, 
kidnapping, and robbery charges against iwodefendants, bu td id  err 
in denying their timely m onon lo sever based upon prejudice. 
M ath is v. Stale, Op. No. 951. 778 P2d 1161 (Alaska App. 1989).

T nal court erred in not granting defendants' m otion lo sever 
cocaine and m urdercharges where substantial risk existed that their 
defense on the cocaine charges was severely prejudiced by the 
evidence o f murder, accordingly, the appellate court vacated the 
cocaidc convictions but affirmed the m urder conviclions. M itU s  r. 
S tale. Op. No. 951,778 P2d 1161 (Alaska App. 1989).

W here defendani was charged with a m urderw hich occurred on 
August 5 and several murders which occurred on August 6. jo inder 
o f  the offenses was proper, since the August 6 m urders m u lle d  from 
defendant's belief that be wasgoing lobe killed because o fh isro le  in 
the August 5 murder, furthermore, the trial court d id  not e rr in 
denying defendant's m otion for severance given the relevance o f  
the August 5 m urder to the August 6 murders and the absence o fany 
specific and conv in c ing  show ing o f p re jud ice resu lting  from  
joinder. Collins *. S tale. Op. No. 962, 778 P2d 1171 (Alaska App. 
1989).

There  was a close nexus between the d rug  charges against 
defendant and drug charges against his codefendants, thus defend­
ant's argument that he was prejudiced by the trial court's failure to
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The probative v ilue of polygraph evidence 11 in tu b iu n lia l 
beaus* ihe polygraph ha t nol been proven reliable, thus the pre ju­
dicial impact it may have on a jury clearly outwcighti in  probative 
value, accordingly, tn a l coun did nol abuse itsd iscretion in refuting 
lo admit defendant's polygraph results at trial. Hiikaton v. S tate, 
Op No. 837. 760 P2d 1030 (Alaska App 1988).

The primary purpose o f the Rape Shield Statute is to prevent 
the use of evidence o f past seiual conduct as proof o f the victim 's 
cunrn l willingness In consent, it is not intended to eadude  evi- 
dence of poor seaual conduct when such evidence is directly rele­
vant lo establish bias, prejudice, or m onvr to fabncate Daniels *. 
Sute, Op No. 900. 767 P2d 1163 (Alaska App I989|

Where the defense witness in a DW| prosecution testified lhal 
she in fact had been dnving Ihe vehicle but traded places with the 
defendani because there was a warrant out for her anest, the tnal 
court did nol comm it error in permitting the slate to cross-examine 
the witness on her prior DW | arrest and license suspension, since 
the knowledge that her license was suspended was directly relevant 
lo her willingness lo dnve  and since any additional prejudice was 
slight considering that the defendani introduced Ihe issue Alwurd 
*. State, Op No 901. 767 P2d 1175 (Alaska App 1989)

In tnal of defendant for murder ansing out o r an altercation 
between the defendant, the victim and the v ictim's brothers, where 
defendani claimed self-defense, the trial coun  did not err in pre­
venting defendani from cross-examining one o f the brothers about 
a prior hindering prosecution charge (later dismissed) against that 
brother as evidence o f bias under this rule, since although the 
evidence arguably demonstrated the brother's willingness to engage 
in illegal conduct to protect his brother, the trial judge’s conclusion 
that the probative value o f  the evidence was outweighed by the 
danger of unfair prejudice wat nol unreasonable considering lhal 
the brother had adm itted lo burglary and theft convictions and that 
defendani was still fully able to develop the brother's bias and 
merest in the case Lerchenstein v. S u te . Op. No. 921. 770 P2d 
ll50(Alaska App. 1989)

Tnal coun comm itted plain eno r requiring reversal by perm it­
ting questions concerning defendant's prearrest silence in the pres­
ence of police officers, silence which was at least as consistent w ith 
innocence as with guilt, without first determ ining whether the pro­
bative value of the challenged line o f inquiry was outweighed by its 
potential for prejudicial impact Silvernail». sU te.O p. No. 945. 777 
P2d 1169(Alaska App 1989)

There is a presumption that the prejudicial elTeci o f propensity 
evidence outweighs its probative value; when, however, a prior bad 
acl is relevant to a m aterial fact other than propensity, the coun 
may admit evidence o f  the prior bad act if it is more probative than 
prejudicial Mathis v. S tite . Op. No. 951. 778 P2d 1161 (Alaska 
App 1989).

In action against airline for propcny damage resulting from a 
runway collision at Anchorage International A irpon where jury 
concluded that the airline's (light crew comm itted wilful m iscon­
duct in taking ofT in fog w ithout knowing where they were on the 
runway, tnaljudge d id not e n  in excluding, on grounds o f relevance 
and potential prejudice to  p la in tiff evidence that ground naviga­
tion in foggy conditions was known by the FAA and the S u te  to be a 
dangerous problem a t the a irpon. since the difficulty o f taxiing in 
the log was not a contested issue in the case and  exclusion o f the 
evidence did not in fact prejudice the airline, which was allowed to 
introduce other evidence as to the confusion on the Uxiways on the 
day of the crash. Korean Air Lines, Ltd. v. State, Op. No. 3492,779 
P2d 333 (Alaska 1989).

In murder trial, trial coun  did not err in refusing lo allow an 
Immigration D epanm ent investigator to testify for the defense 
regarding reports from unidentified informants o f rumors that the 
victim's family had threatened lo kill anyone who testified in favor 
o f the defendant at trial; although the testimony o f the informants 
themselves might nol have been hearsay, the investigator’s testi­
mony would have been; futhermore, the probative value o f the 
investigator's testimony would have been outweighed by possible

confusion o f issues and needless presentation o f cum u la te  
dence. particularly since the prosecution's primary witness ■) 
defendan t acknowledged her awamess of the rumors.
S tate, Op. No. 956,779 P2d 795 (Alaska App. 1989).

T he s tandard  o f this rule, th a t relevant evidence c i 
excluded if ihe probative vilue of the evidence is outweigh 
confusion o f the issues or by considerations o f undue delay, 
p roper standard to apply in determining whether crois-exar 
tion  should be allowed in criminal cases; the case law dealing 
the issue o f cross-examination in crim inal cases decs nol c 
s tandards to replace this rule, but rather augment it Brown *.S 
O p  No. 957, 779 P2d 801 (Alaska App. 1989).

In tn a l o f a black defendant for misconduct involving a 
tro lled substance, trial coun did nol err in prohibiting him 
cross-examining the undercover officer involved in the case 
cem ing racial bias, because the evidence whirh would have 
developed through the cross-examination was so marginally 
bativc. thejudge's decision to exclude it due to possible confusi 
the issues and delav was justified Brown v. Slate. Op No 95* 
P2d 801 (Alaska App 1989)

Tnal judge did nol abuse h isd iscrttion  in admitting eviden 
defendan t's (light from the scene o f  the crime as evidence o: 
consciousness o f guill Charles *. State, Op. No. 963. 780 P2d 
(Alaska App. 1989)

In prosecution o f defendani for criminally negligent homi, 
in failing to timely seek medical treatment for her child, staterr 
by po licem an in taped interview o f defendant that the pc 
received several calls from people saying that defendant had abu 
her child would have been unfairly prejudicial and therefore hac 
be excised from Ihe tape Pinkerton ». S u te , Op. No. 996.784 f 
671 (Alaska App. 1989).

In d runk dnving  prosecution, trial coun did not err in ad r 
ting an aud io  tape recording, which the police made when dcfc- 
ant was ancstcd  and while he was being transponed to the po 
station, despite the tape's poor quality: the jury could tell when 
voices on the tape were obscured by background nose and s;a 
and would not conclude that the background noise and static ■» 
slurred or garbled speech bv defendant Suiter v. Stale. Op No 9- 
785 P2d 28 (Alaska App 1989).

R u l e  4 0 4 .  Character Evidence Not
Admissible to Prove Conduct— 
Exceptions—Other Crimes.

fa) Character Evidence Gtnerally . Evidence of 
person ’s character or a trait o f his character is nc 
adm issible for the purpose o f proving that he aciev 
i t  conform ity therewith on a particular occasiot 
e/cept:

( 1) C h a ra c te r o f  Accused. Evidence o f a relevan 
trait o l his character offered by an accused, or by thi 
prosecut on to rebut the same;

(2 ) C h a ra c te r o f  V ic tim . Evidence o f  a relevant 
trait o f  character o f  a victim o f  crime offered by ar 
accused, o r by the prosecution to rebut the same, or 
evidence o f  a character trait o f  peacefulness o f the 
victim offered by the prosecution in a homicide case 
to rebut evidence that the victim w-xs the first 
aggressor, subject to the following procedure:

(i) W hen a party seeks to admit the evidence for 
any purpose, he must apply for an order o f  the coun 
at any tim e before or during the trial or preliminary 
hearing.



R u l e  4 0 2 A L A S K A  R U L E S  O F  C O U R T

Evidence offered by defendan t lo  show  rcason ib lcncn  o f 
defendant's apprehension c fbeing in im m inen l danger fiom shoot­
ing victim it net relevant when defendan t d id  not know of tuch 
evidence al the time o f the thooting. Byrd *. State, Op. No. 2184. 
626 P2d 1057 (Alaska 1980).

Although the presentation o f irre levan t evidence as to the scope 
o f burglaries is cnor. ii is harm less e rro r if  the presentation p ro­
duces little or no prejudicial effect. N elson *. S u te , Op. No. 2350. 
628 P2d 884 (Alaska 1981).

Admissibility o f breathalyzer refusals should be determ ined on 
a case-by-case basis by weighing p robative value against potential 
for unfair prejudice. Coleman *. Slate, Op. No. 229, 658 P2d 1364 
(Alaska App. 1983).

In prosecution for murder, adm ission in to  evidence o f a .380 
caliber automatic pistol owned b> the defendan t was noi error even 
though expert testimony could not conclusively establish that ihe 
gun was the murder weapon Bangs *. S ta le. Op. No 253.663 P2d 
981 (Alaska App. 1983)

In drunk driving prosecution o f defendan t who refused io sub­
mit to a breathalyzer exam ination, c o u n  erred in excluding expen 
tesnmonv for the defense concerning defendant's blood alcohol 
level at the lim cofhisarrest.Q uin lo *. Cif) and Borough of Juneau. 
Op. No 265. 664 P2d 630 (Alaska App 19831.

Defendant's conviction for sexual abuse o f  child was reversed 
bcciuse extensive evidence o f  prior consisten t statements made by 
the victim was admitted at tnal w ithout any determ ination o f its 
actual probative value and before any charge o f recent fabrication 
or improper motive or influence was m ade against the v icnm. N iti 
t. State. Op. No 629. 720 P2d 55 (Alaska App. 1986)

Evidence of consistent statem ents m ade by a child abuse victim 
on poor occasions may be adm itted to bo lster the testimony o f the 
victim in a case involving the sexual abuse o f  the child, provided 
that it is actually relevant lo rebut an express o r implied charge o f 
recent fabncaiton or improper motive o r influence, and provided 
that its probative value outweighs its po ten tia l for prejudicial 
impact, before such evidence is adm itted, however, the victim must 
testify and be subjected to a charge o f recent fabrication o r improper 
motive or influence; furthermore when it appears ihat the alleged 
motive to testify falsely arose before the p rio r statem ent was made, 
the statement may be admilt-d only for the purpose o f rehabilitat­
ing the victim's credibility and may not be considered as substan- 
tiveevidenceofguill N itav .S tale.O p. No. 629. 720P2d 55(Alaska 
App. 1986)

R u l e  4 0 3 .  Exclusion of Relevant Evidence on 
Grounds of Prejudice, Confusion, 
or Waste of T im e.

Although relevant, evidence may be excluded if 
its probative value is outweighed by the danger o f 
unfair ptejudicc, confusion o f  the issues, or mislead­
ing the jury, or by considerations o f  undue delay, 
waste o f  tim e, o r n e e d le s s  p re s e n ta t io n  o f  
cumulative evidence.
(Added by SCO  364 effective August 1. 1979)

Annotations
C a sa

Where only prejudice was possibility th a t jury m ight m isesti­
mate probative value o f certain real ev idence for su te 's  case, even 
slight probative value outweighed such prejudice. Ebvn v. State, 
Op. No. 1920.599 P2d 700 (Alaska 1979).

Where informant's c red ib ility  was re la tiv e ly  u n im po rtan t 
because testimony was corroborated by police officer's evidence 
that informant had made w ritten s tatem ent alleging inform ant's 
testimony before grand jury in unrelated case was p roduct o f  police 
coercion was property excluded on grounds whatever relevancy

statement had to  issue o f  in fo rm ant's cred ib ility  was outweighed by ■ 
likelihood it w ouldconfuse the issues, m islead ju ry  and consume an M 
undue am oun t o f  lime. Taylor v. S ta te, Op. No. 1932. 600 P2d 5 | i  
" . ia ik a  1979). i

Where defendant was charged with assault and battery, evi. i f
dence that v ictim  wa‘ 9 m on ths  pregnant was relevant and not B
unfairly prejudicial to right o f  defendan t. Xathbun *. Anchorage, I '-
Op. No. 1928. 599 P2d 751 (Alaska 1979). j;

Exclusion o f relevant ev idence concern ing rapt victim's poot H 
grades and excessive school absen teeism  was proper where other I
evidence had already m ade the ju ry  aware o f  these factors. Alex- ;
ander v. S tale, Op. No 2077.611 P2d 469 (Alaska 1980).

Evidence regarding prior con fron ta tions between the defendani I.1 
and trespassers was re levan t and  adm issib le  to show that the tj 
defendant's pointing o f a shotgun a t the v ictim  was not accidental 
or inadvertent. Adkinson v. S ta le . O p No. 2090. 611 P2d 528 
(Alaska 1980). I

At tn a l for murder, it was reversible erTor (or the tnal court to j
exclude a jou rnal wnttcn by the victim , p an s  o f which reflected a 
sense o f m ental instability and a v io len t nature. Keith v. S u te , Op 
No 2099.612 P2d 977 (Alaska 1980).

Evidence o f the circum stances o fa  p rio r rape comm itted by the 
defendant was properly adm itted  for the purpose o f providing the 
identity o f  the assaib-u by show ing a d istinc tive modus operand) 
employed in both the prior rape and the rape o f  the current victim 
Coleman ». S tate. Op. No. 2190. 621 P2d 869 (Alaska 1980).

Evidence o f  drug use by the accused was adm issible where it 
established d irect contact between the v ictim  and the accused and j,
indicated that the accused possessed sufTictenl am ounts o f  cocaine ‘
for him lo have invested more than  pocket cash in his purchase 
from the v irtim . Dorman v. S ta te. Op. No. 2272. 622 P2d 448 
(Alaska 1981).

The cvidcnciary rule precluding adm ission o f post-injury acci- ( 
denis or design changes tow ard p roo f o f  negligence is inapplicable 
in products liability cases based on s tnc t liability Caterp illar Trac­
tor Co. v. Beck. O p No. 2304. 624 P2d 790 ( Alaska 1981).

In statutory rape case, evidence o f  defendant's pno r sexual 
conduct with victim was adm issible. Burke *. S tale. Op. No 2194.
624 P2d 1240 (Alaska 1981).

Testimony and photographs concerning the physical condition 
ofa child allegedly kidnapped by defendan t from siatecusiody were 
admissible to  show motive for kidnapping. C rump >. State, Op. No 
2309.625 P2d 857 (Alaska |9 8 l)

It was nol e rror for ihe court to  allow a defendant charged with 
drunk driving to be cross-examined regarding a possible law suit 1 
against the City o f  Fairbanks arising out o f  the same incident upon 
which the d runk dnving charge was based. Roth ». S tate. Op. No > 
13.626 P2d 583 ( Alaska 1981).

The trial court has considerab le d isc re tion  in deiermm ing 
whether the probative value o f  an adm ission by silence is oul- 
weighed by the danger o f unfair prejudice D o ish e r«. S u te .  Op. No 
30.632 P2d 242 (Alaska App. 1982).

Evidence that defendani. charged w ith d nv ing  while intoxi­
cated. refused to take the breathalyzer exam ination  had possible 
probative value, and trial court d id not erT in finding that the 
probative value outweighed ihe possibility o f  prejudice. W illiford t.
S u i t ,  Op. No. U 8 .653 P2d 339 (Alaska App. 1982).

Where the evidence in each o f  five rape and assault incidents 
was sufficiently sim ilir and sufficiently unusual when viewed in its 
totality and in the common pattern  it presented to  constitute a 
modus operandi probative o f defendant being the assailant in all 
instances, trial court did not err in denying defendan t’s request for 
severance o f  the various rape, burglary with in tent to  rape, and 
assault charges. Nix *. S tate, Op. No. 157. 653 P2d 1093 (Alaska 
App. 1982).

Defendant's contention that because h is convic tion for dnving 
while intoxicated was predicated on his b lood alcohol rale and not 
h isdriv ing it was error for the trial cou rt to  adm it evidence that he
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E V I D E N C E  R U L E S
R u l e  4 0 4

(ii) The court shall conducl a hearing outside the 
^ricnce o f the jury in order to determ ine whether 
PJfprobstive value oflhc evidence is outweighed by

danger o f unfair prejudice, con fusion o f  the 
jjsues, or unwarranted invasion o f  the privacy o f  the 
victim- The hearing may be conducted in  cam era  
^ r f  there is a danger o f  unwarranted invasion o f
dyt privacy o f the victim.

(iii) The court shall order what evidence may be 
introduced and the nature o f  the questions which 
shall be permitted.

(iv) In proseculions for the crim e o f  sexual 
assault in any degree and atlempt to com m it sexual 
assault in any degree, evidence o f  the victim 's con ­
duct occurring more lhan one year before the date o f  
die offense charged b  presumed lo be inadmissible 
under this rule, in the absence o f  a persuasive show ­
ing to the contrary.

(3) Character o f  M 'lincss. Evidence o f  the char- 
gcterofa witness, as provided in Rules 607 ,608 , and

609.
(b) Other Crimes, W rongs, or Acts.
(1) Evidence o f other crimes, wrongs, o r acts is 

not admissible to prove the character o f  a person in 
order to show that he acted in conform ity therewith,
It may. however, be admissible for other purposes, 
such as proof o f motive, opportunity, intent, prepa­
ration, plan, knowledge, identity, or absence o f  m is ­
take or accident.

(2) Inaprosecuiion fora crime involv ing a phys­
ical or sexual assault or abuse o f  a m inor , evidence o f  
other acts b> the defendani toward the same or 
another child is admissible to show a c om m on  
scheme or plan if admission o f  the evidence is not 
precluded by another rule o f  evidence and i f  the
prior offenses

(i) are not too remote in lim e ;
(ii) are similar to the offense charged; and
(iii) were committed upon persons sim ilar lo  the 

prosecuting witness.
(Added and amended by S C O  364 effective August 
I, 1979; amended by S C O  906 effective nunc pro
tunc May 28, 1988)
Non; SCO 906 incorporated changes in Evidence Rule 404 m ade 
by the legislature in ch. 66. §5 8 and 9. SLA 1988. The legislation 
added subparagraph (b)(2).

Aonoutloas

Cuesas
In prosecution for negligent homicide o f  1 8-monlh-old child, 

where no defense of aendent or m istake was raised, adm ission o f 
evidence that defendant had on a prior occassion beaten ano th e r 
child lolhc point ofkaving bell marks was reversib le error. Ifarvey 
v. State, Op. No. 1996.604 P2d 586 (Alaska App. 1979).

Evidence regarding poor confrontations betw een the defendan t 
and trespassers was relevant and  adm issib le to  show th a t the

defendant's pointing o f  a shotgun a t the victim  was not accidental 
o r inadvertent. Adktnsoo v, State, Op. No. 2090, 611 P2d 528
(Alaska App. 1980).

The g iv ingo fa ju ry  instruction which drew a tten tion  to  possible 
prejudicial inadmissible inform ation regarding the accused was 
prejudicial error. Keith •. S tate, Op. No. 2099,612 P2d 977 (Alaska
App. 1980).

A defendant mayofTer evidence o fa  relevant character trail o f  a 
victim without us having the efTec’ o f granting to  Ihe prosecution 
the nghl to  introduce evidence o f defendant's character Kcllk v. 
S tate. Op. No. 2099.612 P2d 977 (Alaska 1980).

An unintentional reference at tnal lo defendant's probation did 
not violate this rule lo the extent that a m otion for m istrial should 
have been granied. P re ilon  s. S late. Op. No. 2146. 615 P2d 594
(Alaska 1980)

Trial court's refusal lo perm it defendant and o thers lo testify 
concem ingalleged p rior instances o fv io len t conducl com m itted  b> 
the victim  toward third parties was not abuse o f  discretion where 
reputation and character evidence concerning the v ictim 's propen­
sity for violence had been adm itted Loesche v. State, Op. No. 2202.
620 P2d 646 (Alaska 1980).

Evidence o f  the circumstances o fa  prior rape com m itted  b> the 
defendant was properly adm itted for the purpose o f  proving the 
identity o f Ihe assailant by showing a d istinctive m odus operandi 
employed in both the prior rape and the rape o f  the cureent victim  
Coleman v. S u te .  Op. No. 2190.621 P2d 869 (Alaska 1980).

Evidence o f  drug use by the accused was adm issible where it 
established direct contact between the victim  and the accused and 
indicated that the accused possessed sufficient am oun ts o f  cocaine 
for him  to  have invested more than pockcl cash in his purchase 
from the victim. Doman v. S u te , Op. No. 2272. 622 448 (Alaska
1981).

Defendant's conduct at a store minutes aftet Ihe arm ed robbery 
o f  ano ther store for which he was accused was adm issible to  show 
that he was ihe same man who robbed lire first store. Vessel *. S u te . 
Op. No 2295. 624 P2d 275 (Alaska 1981)

In statutory rape case evidence o f  defendant's prior sexual 
conduct with victim wasadm issible B u rke». S u te ,O p . No. 2194. 
624 P2d 12401 Alaska 1981).

Evidence that defendant had previously vandalized the aircraft 
o fcustom ers who refused to pay their bills is adm issible to p rose the 
m otive and identity o f  defendani as the one who vandalized plain­
tiffs' aircraft for their refusal to pas their bill. S u te  v. G ro g u . Op 
No. 2356. 628 P2d 570(Alaska 1981).

The adm ission o f  evidence proscribed by this rule is harmless 
e rro r i f  the evidence docs not have a substantial influence on the 
ju ry 's verdict Fields v. S u te . Op. No. 2360. 629 P2d 46 (Alaska
1981).

W hen a defendant through testimony places h is intent in issue, 
evidence o f  sim ilar assaults previously com m uted  against other 
women bv defendant is admissible upon the issue o f  intent Dasis v  
S u te .  Op. No. 23.635 P2d 481 (Alaska App. 1982).

In negligence action against waterbed manufacturer, it was 
e rro r lo  allow testimony concerning post-accident conduct o f  m an­
ufacturer in nol recilling the product o r issuing a  w arn ing A user. 
N i l  W alenzu ttrm C orp .v .M aD rille .O p. No. 24 7 7, 642 P2d 1330
(Alaska 1982).

Tnal court did not err in refusing lo severassau lt charge, arising 
from  an  incident which took place on Septem ber 19. 1977. from 
m urder charge based on an incident which occuned  six days later, 
s inc t defendant's actions could be viewed as a continuing course o f  
conduct and  since Ihe assault charge would have been admissible in 
the m urder trial lo  prove crim inal in tent o r m otive o r lo  show a 
com m on scheme o r plan even if the charges had been severed. 
D aridsoa s. S u te , Op. No. 78. 642 P2d 1383. (Alaska App. 1982).

W here the evidence in each o f  five rape and assault incidents 
was sufficiently sim ilar and sufficiently unusual when viewed in its 
to u li ty  and  in the common pattern it presented to  constitute a  
m odus operandi probative o f  defendant being the assailant in all
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This b i l l  proposes significant changes 1n two areas of procedural criminal law. The; 
Department of Law has previously proposed these changes 1n an attempt to persuade the 
legislature to overrule decisions of the Alaska Court of Appeals that the state does! 
not l ik e .  The legislature has wisely rejected these proposals 1n the past, and they( 
should again be rejected.
A. Section 2 of HB 105 proposes to modify the Alaska Rules of Criminal Procedure i 
regarding joinder of multiple defendants 1n a single t r i a l .  The express purpose stated 
1n Section (1)(a) 1s to overrule Greiner v. State, 741 P.2d 662 (Alaska App. 19G7).
The proposed rule misstates the significance of Greiner. Greiner is a fact-bound ; 
decision, based on the appellate court's conclusion that the evidence presented by the 
state established no real connection between the defendants. The proposed modification 
of the rule would not change the result 1n Greiner.
In Greiner, the Court of Appeals relied e x p l I d t l y  on cases interpreting Federal 
Criminal Rule 8(b), which at present is essential ly identical to Alaska Criminal Rule 
8(b). Any claim that Alaska Rule 8(b) requires severance more frequently than the 
federal rule is simply erroneous. (There are many possible explanations why 
proportionately more joint trials may occur in the federal system than 1n Alaskaj the 
point here is that any difference is not due to a narrower reading of Rule 8(b)1n 
Alaska). I
When the rules regarding joinder are relaxed, the chances that unfair prejudice w i l l1 
occur and that the defendant wil l not receive a fair t r ia l increase greatly. The 
present rules exist to ensure that evidence from separate cases or related to other 
defendants does not infect the process of fact-finding. Relaxing the joinder rules as 
to jo in t  tr ia ls for separate defendants can create a situation where a defendant 
against whom the state has a weak case can s t i l l  be convicted through gu i l t  by 
association.
B. Section 3 of the b i l l  proposes a change to Alaska Criminal Rule 14(b), which 
governs judges' discretion to sever for separate tr ia ls charges previously j i ’-’ned under 
Criminal Rule 8. The "purpose" statement in Section (l)(b) misstates the current law. 
Contrary to the b i l l ' s  statement, the Alaska Court of Appeals does not require that ! 
evidence be completely mutually cross-admissible 1n order for charges to remain joinpd 
for t r ia l .  In Mathis' v. State, 77P P.2d 1161, 1167 (Alaska App, 1989), the Court of. 
Appeals stated "Perfect cross-admissibility of evidence is not required under Criminal 
Rule 8(b) as long as 'the counts . . .  are log ica l ly Interrelated or involve overlapping 
proof,'’' quoting United States v. Swift, 809 F.2d 320, 322 (6th C ircu it  1907). As tjie 
c ite to Swift I l lustrates, the Alaska court tends to follow the federal law. See also 
Coll ins v. State, 778 P.2d 1171 (Alaska App. 1988) (allowing joinder of cases where • 
evidence of one crime was relevant to establish the motive for other crimes, but there 
was no cross-admissibility). ,
One particular problem with the proposal 1s its attempt to define what 1s or is  not i 
pre jud ic ia l . Any attempt by a statute to legislate what 1s or 1s not prejud ic ia l mu$t 
f a l l .  Prejudice can only sensibly be defined by a judge dealing with the specific 
facts of the case before him. The Court of Appeals has made clear that proving 
prejudice suffic ient to require severance 1s a "heavy and d i f f i c u l t  burden" for the 
defendant, and that the t r k l  court may take special steps, such as giving cautionary 
instructions, to minimize prejudice. Mathis v. State, 778 P.2d at 1167.
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Trying multiple charges together can create a perception, even 1f the cases are weak, 
that the defendant must have done something wrong. This Is similar to the old cl iche 
that "where there Is smoke there must be f ire," Thus a Jury may convict not because 
the case has been proven beyond a reasonable doubt, but because 1s seems that the 
person Is generally deserving of punishment.
In summary, relaxing the rules of joinder accomplishes very l i t t l e  except to increasl 
the potential for unfair prejudice. While some judic ia l economy would be realized J 
through advancement of these changes, 1t should be noted that over ninety percent or 
the cases which are prosecuted do not result 1n tr ia ls . j
C. Section 4 proposes changes to Alaska Evidence Rule 404(b)(1). The purpose section
notes two cases where specific "bad act" evidence was not allowed, but to call Alaska
Rule of Evidence 404(b)(1) a "rule of exclusion" is misleading to people not famil iar 
with the criminal justice system. A review of the Alaska cases shows pla in ly that j 
admission of bad act evidence 1s not substantial ly restricted by the courts' 
interpretations of the existing evidence rule; 1n fact the«"e 1s widespread use of this
evidence against defendants in the Alaska courts, For every Lerchenstein case where!
the appellate court has ruled that the t r ia l  court Impermissibly admitted prior bad act 
evidence, there are several cases where a defendant has unsuccessfully appealed his/her 
conviction based on the prosecution's successful use of this type of evidence. See,; 
e .g . ,  Adkinson v. State, 611 P.2d 528 (Alaska App. 1980) (evidence regarding prior 
confrontation between defendant and trespassers admitted); Coleman v. State, 611 P.2d 
869 (Alaska 1980) (evidence of the circumstance of a prior rape committed by defendant 
was jdmitted); Dorman v. State, 622 P.2d 448 (Alaska 1981) (evidence of prior drug Use 
by defendant admitted); Vessel'! v. State 624 P.2d 275 (Alaska 1981) (defendant’s ! 
conduct at a store after armed robbery of another store admitted); Burke v. State, 624 
P.2d 1240 (Alaska 1981) (evidence of defendant’s prior sexual conduct'with victim 
admissible in statutory rape case); State v. Grogan, 628 P.2d 570 (Alaska 1981) 
(evidence that defendant previously vandalized an aircraft admitted); Davis v. State, 
635 P.2d 481 (Alaska App. 1982) (assaults previously committed against other women ; 
admitted); Bidweli v. State, 656 P.2d 592 (Alaska App. 1982) (evidence of a previous 
assault of a pharmacist and an attempt to pass a forged prescription admitted in a j 
kidnapping case). j
The above-cited cases are by no means a complete 11st of the reported appellate 
decisions. See annotations to Alaska Rule of Evidence 404, Alaska Rules of Court, 1990 
edit ion. Even a complete l i s t  of reported appellate decisions where the defendant j 
unsuccessfully argued that prior bad acts were admitted would represent just the tfd of 
the iceberg. Trial courts around the state of Alaska regularly admit evidence of trjis 
nature against a defendant. The exact number of cases in which this is true would be 
d i f f i c u l t  to discern as not a l l cases are appealed and thus reported. Cases which are 
appealed and where convictions are affirmed based on application of settled law appear 
frequently as memorandum decisions, and thus are not published opinions.

i
This proposed revision of the evidence rules is being advanced based on the contention 
that the Alaska Court of Appeals treats Alaska Rule of Evidence 404(b) as a rule of ? 
exclusion, whereas the federal system supposedly interprets the rule as one of 
Inc lus ion . The fact of the matter 1s there is no unanimity either within the federal 
system or among the states. Among the federal courts, the Seventh C ircu it , the Eighth 
C ircu i t  and the District of Columbia have adhered to what some term the "exclusionary 
view". See, e.g . , United States v. Foskey, 636 F.2d 517, 523-24 (DC C1r., 1980); UJS. 
v. DeJohn, 638 F.2(Tl048, 1052 (7th C i r . ,  1981); U.S. v, Frederickson, 601 F.2d 1368," 
1365 (8th C1r., 1979). The federal courts in the Third and Sixth Circuits are



undecided as to the issue. See, e.g ., U.S. v. Lebovitz, 669 F.2d 984 (3rd C1r., 1982); 
U.S. v. Reed, 647 F.2d 678, W  (6th C1 r~., 1981). the exclusionary rule apparently ' 
prevails IrTmost other jurisdictions. State v. Lerchenstein, 726 P.2d at 550 n.8. 
(Rablnowltz dissenting)
Even though there 1s reference 1n appellate decisions to Alaska's exclusionary approach 
to 404(b) evidence, the case decisions and the evidence rule Itse lf suggest, otherwise. 
The "such as" language 1n the existing rule makes clear that the enumerated 
non-propensity reasons for which bad act evidence may be admitted are I l lus trat ive , hot 
an exhaustive l i s t .  I f  Alaska strictly applied the rule of exclusion, prior bad act; 
evidence would only come in against a defendant i f  i t  was relevant to "motive, 
opportunity, Intent, preparation, plan, knowledge, ident ity , or absence of mistake or 
accident." Alaska Rule of Evidence 404(b)(1). A review of the reported decisions in 
Alaska shows that our jurisdiction goes beyond that exclusionary view. For example,; in 
Patterson v. State, 732 P.2d 1102 (Alaska App. 1987), the Alaska Court of Appeals 
created the "lewd disposition" exception in a case involving sexual assault. See also 
Burke, cited supra. The Court of Appeals 1n Soper v. State, 731 P.2d 587 (AlaTRa- App. 
T507), allowed in evidence of prior sexual assaults on members of an immediate family 
even though i t  did not fa l l within the "motive" exception. See also Davis v. State,’
635 P.2d 481 (Alaska App. 1981) (a date rape case where the court allowed in evidence 
of prior sexual assaults by the defendant on s imi lar ly situated victims). Section 
(1)(c) quotes Lerchenstein, but the short passage quoted leaves a false impression of 
the case's holding. Far from prohibiting balancing, as the quote implies, Lerchenstein 
spec if ica l ly  states, "When a prior bad act is relevant to a material fact other than 
propensity, the court may admit the evidence i f  . . .  balancing shows the evidence to be 
more probative than prejudicial." 697 P.2d at 315. A particularly undesirable change 
is the proposed change of one small word, from "may be admissible" to "is admissible". 
I t  is imperative to leave tr ial judges with discretion under Evidence Rule 403 to 
preclude evidence which is time-consuming, cumulative, or too distracting from the 
central issues of the t r ia l .  ,
I t  1s also important to remember that Alaska Rule of Evidence 404(b)(1) must apply tjo 
both the prosecution and the defense. That is ,  the rule circumscribes a defendant's' 
ab i l i t y  to admit bad act evidence concerning state witnesses, as well as the state's; 
ab i l i t y  to offer such evidence about the defendant and defense witnesses. The rule as 
currently written represents a reasonable accommodation of each side's ab i l i ty  to 
present relevant evidence and the needs of both sides to prevent the tr ia l from 
expanding with issues of marginal relevance but high potential to distract the jury ! 
from the real Issues of the case.
In sum, the Lerchenstein opinion does not represent our courts’ unwillingness to admit 
prior bad act evidence. Instead, the few cases prohibit ing such evidence reflect thje 
courts' careful study and treatment of this type of evidence and the need for 
determining these issues on a case by case basis. Given the already broad 
admissib i l i ty of "bad act" evidence, no change to the current law is necessary or 
desirable. Alaska Evidence Rule 404(b) guards against convicting defendants based on 
evidence they are bad people, as distinct from evidence that proves they committed the 
specific crime with which they are now charged. The rule is constitutionally based. 
Opening t r ia ls  too broadly to bad act evidence risks depriving the accused of the 
presumption of Innocence and violates the federal and state constitutional guarantee's 
of due process.
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F e b r u a r y  XI, 1 9 9 1

TO: H o u s e  J u d i c i a r y  C o m m i t t e e

FROM: C h r i s t i n e  S. S c h l e u s s  a n d  J a m e s  H. M c C o m a s

RE: H o u s e  Bill 105

D e a r  C o m m i t t e e  M e m b e r s .

W e  a r e  a t t o r n e y s  p r a c t i c i n g  s u b s t a n t i a l l y  in t h e  a r e a  of 

c r i m i n a l  l a w  in A n c h o r a g e ,  A l a s k a .  M s .  S c h l e u s s  h a s  p r a c t i c e d  for 

12 y e a r s  in t h e  s t a t e  a n d  f e d e r a l  c o u r t s  o f  A l a s k a .  Mr. M c c o m a s  

h a s  p r a c t i c e d  for m o r e  t h a n  12 y e a r s  i n  s t a t e  a n d  f e d e r a l  c o u r t s  in 

W a s h i n g t o n ,  D.C., W i s c o n s i n ,  a n d  A l a s k a .

W e  f i r s t  l e a r n e d  o f  t h e  e x i s t e n c e  o f  H o u s e  B i l l  105, a n d  of a 

p r o p o s e d  h e a r i n g  on t h a t  b i l l ,  on F r i d a y ,  F e b r u a r y  8, 1991. Mr. 

M c C o m a s  i m m e d i a t e l y  c o n t a c t e d  t h e  c o m m i t t e e  s t a f f  a n d  r e q u e s t e d  an 

o p p o r t u n i t y  t o  t e s t i f y  t e l e p h o n i c a l l y  i n  o p p o s i t i o n  t o  t h i s  bill. 

S u b s e q u e n t l y ,  w e  w e r e  i n f o r m e d  t h a t  n o  t e l e p h o n i c  t e s t i m o n y  w o u l d  

b e  p e r m i t t e d ,  b u t  t h a t  w r i t t e n  c o m m e n t s  c o u l d  b e  s u b m i t t e d  b y  

t e l e f a x  t o  b e  r e a d  i n t o  t h e  record.

T h e  s h o r t  n o t i c e  a n d  t i m e  c o n s t r a i n t s  h a v e  p r e v e n t e d  us f r o m  

p r e p a r i n g  e x t e n s i v e  w r i t t e n  c o m m e n t s .  G i v e n  t h e  r a d i c a l  n a t u r e  o f  

t h e  p r o p o s e d  c h a n g e s  in c r i m i n a l  p r o c e d u r e  w h i c h  w o u l d  b e  e f f e c t e d  

b y  H o u s e  B i l l  105, w e  u r g e  the C o m m i t t e e  t o  t a k e  more, t i m e  in 

c o n s i d e r i n g  t h i s  p r o p o s a l  a n d  to a f f o r d  i n t e r e s t e d  i n d i v i d u a l s  a n d  

e n t i t i e s  o n  b o t h  s i d e s  o f  t h e  c r i m i n a l  j u s t i c e  s y s t e m  a n  a d e q u a t e  

o p p o r t u n i t y  t o  a d d r e s s  t h e  i m p o r t a n t  i s s u e s  r a i s e d  b y  t h i s  l e g i s lation.



0 2 / ' l l '» l  18106 2  9822761130 SCMlEUSSlrtCCOnQS P .83

SCHLEUSS A HcCOttAS

O u r  i n i t i a l  r e v i e w  o f  t h i *  l e g i s l a t i o n  c o n v i n c e s  u s  th a t  i t  is 

n o t h i n g  m o r e  t h a n  a P r o s e c u t o r ' s  R e l i e f  A c t .  E a c h  o f  the t h r e e  

p r o p o s e d  c h a n g e s  w o u l d  m a k e  it e a s i e r  f o r  p r o s e c u t o r s  t o  c o n v i c t  

p r e s u m p t i v e l y  i n n o c e n t  i n d i v i d u a l s  in c a s e s  w h e r e  t h e  p r o o f  t h a t  

t h e  a c c u s e d  h a d  c o m m i t t e d  t h o  c h a r g e d  c r i m e  w a s  w e a k  o r  i n s u f f i­

c i e n t  s i m p l y  b y  a d m i t t i n g  u n f a i r l y  p r e j u d i c i a l  e v i d e n c e  or 

a l l e g a t i o n s  of o t h e r  c r i m e s  b y  t h e  a c o u s e d .  E v e n  in its m o s t  

g e n e r a l  terms, th i s  p r o p o s a l  is o f f e n s i v e  t o  t h e  b a B i c  a s s u m p t i o n s  

u n d e r l y i n g  o u r  a d v e r s a r y  c r i m i n a l  system.

T h e  focus of the c r i m i n a l  t r i a l  h a s  b e e n ,  a n d  s h o u l d  remain, 

u p o n  t h e  s u f f i c i e n c y  o f  t h e  p r o o f  t h a t  a n  a c c u s e d  c i t i z e n  has 

c o m m i t t e d  s p e c i f i c a l l y  c h a r g e d  o f f e n s e s .  I t  i s  t h e  o f f e n s e ,  not 

t h e  p e rson, w h i c h  h a s  a l w a y s  b e e n  t h e  f o c u s  o f  f a c t - f i n d i n g  in our 

c r i m i n a l  j u r i s p r u d e n c e .  T h i s  f o c u s  is o n e  o f  t h e  h a l l m a r k s  o f  our 

s y s t e m .  We d o  not p e r m i t  t h e  r e a s o n i n g  p r o c e s s  t h a t  b e c a u s e  p e o p l e  

h a v e  d o n e  s o m e t h i n g  w r o n g  in t h e  p a s t  t h e y  a r e  p r o b a b l y  g u i l t y  of 

a p r e s e n t  charge, Yet, t h e  c o m m o n  t h r e a d  o f  t h e  p r o p o s a l s  

c o n t a i n e d  in H o u s e  Bill 105 is to s e r i o u s l y  u n d e r c u t  t h i s  h i s t o r i­

cal s t a r t i n g  p o i n t  and t o  g r e a t l y  e x p a n d  t h e  o c c a s i o n s  u p o n  w h i c h  

e v i d e n c e  of other, b a r e l y  r e l e v a n t  or i r r e l e v a n t  a l l e g e d  c r i m i n a l  

a c t i v i t y  w o u l d  be i n t r o d u c e d  in t r i a l s .

A l a s k a  C o u r t s  ha v e  l o n g  r e c o g n i z e d  t h e  t r e m e n d o u s  p o t e n t i a l  

for u n f a i r  p r e j u d i c e  to t h e  a c c u s e d  w h i c h  a r i s e s  f r o m  t h e  i n t r o d u c­

t i o n  o f  su c h  o t h e r  c r i m e s  e v i d e n c e .  T h e  S u p r e m e  C o u r t  has 

e x p l a i n e d  t h a t  imp r o p e r  a d m i s s i o n  of s u c h  e v i d e n c e  w i l l  " d i l u t [ e )  

t h e  r e q u i r e m e n t  th a t  p r e s e n t  g u i l t  b e  p r o v e d  b e y o n d  a r e a s o n a b l e  

d o u b t . "  O k s o k t a r u k  v. S t a t e . 6 1 1  P . 2 d  5 2 1 ,  524 ( A l a s k a  1980).

S u c h  e v i d e n c e  a l s o  d e n i e s  t h e  a c c u s e d  t h e  r i g h t  f a i r l y  to d e f e n d  

a g a i n s t  the p a r t i c u l a r  c r i m e  c h a r g e d .  A d k i n s o n  v. S t a t e , 611 P . 2d 

520, 531 (Alaska 1980),

A l a s k a  Ru l e  of E v i d e n c e  4 0 4 ( b ) ( 1 ) ,  a s  p r e s e n t l y  c o n s t r u e d ,  

r e c o g n i z e s  t h e  t r e m e n d o u s  p o t e n t i a l  f o r  u n f a i r  p r e j u d i c e  t o  an 

a c c u s e d  p e r s o n  w h i c h  a r i s e s  f r o m  t h e  a d m i s s i o n  o f  e v i d e n c e  o f  o t h e r  

c r i m e s ,  wrongs, o r  b a d  a c t s .  L e r c h e n s t e i n  v .  s t a t e . 697 P . 2 d  312 

( A l a s k a  App, 1995), a f f ' d  S t a t e  V, L e r c h e n s t e i n , 7 2 6  P . 2 d  546 

( A l a s k a  1986), c l e a r l y  a r t i c u l a t e s  w h a t  l a w y e r s  a n d  j u d g e s  w h o  deal

• 2 *
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d a i l y  in c r i m i n a l  trials m u s t  c a n d i d l y  a d m i t  —  t h a t  t h e  i n t r o d u c­

t i o n  of e v i d e n c e  that an a c c u s e d  p e r s o n  h a s  c o m m i t t e d  o r  h a s  b e e n  

a c c u s e d  o f  committing o t h e r  u n r e l a t e d  c r i m i n a l  a c t s  i n  t h o  p a s t  

f r e q u e n t l y  h a s  an o v e r r i d i n g  a n d  i n f l a m m a t o r y  e f f e c t  u p o n  j u r o r s .  

J u r o r s  n a t u r a l l y  tend to a s s u m e  t h a t  a p e r s o n  w h o  h a s  c o m m i t t e d  

o t h e r  w r o n g s  is more l i k e l y  to h a v e  c o m m i t t e d  t h e  w r o n g  c h a r g e d , 

y e t  t h i s  s o r t  of p r o p e n s i t y - t o - c o m m i t - c r i m e  i n f e r e n c e  h a s  no p l a c e  

in o u r  jurisprudence. I n d e e d ,  e v e n  t h e  r u l e  a s  a m e n d e d  b y  H B  105 

d o e s  n o t  p u r p o r t  to o v e r t u r n  t h i s  b a s i c  a s s u m p t i o n .  Ye t ,  b y  

d e l i b e r a t e l y  expanding t h e  o c c a s i o n s  o n  w h i c h  o t h e r  c r i m e s  e v i d e n c e  

m a y  be a d m i t t e d ,  the p r o p o s e d  a m e n d m e n t  o f  R u l e  4 0 4  c o n t a i n e d  i n  H B  

1 0 5  w o u l d ,  as a practical m a t t e r ,  g r e a t l y  i n c r e a s e  j u r y  m i s u s e  of 

p r e s u m p t i v e l y  prejudicial a n d  i n f l a m m a t o r y  I n f o r m a t i o n .  T h i s ,  in 

t u r n ,  w o u l d  result in c o n v i c t i o n s  f o r  t h e  w r o n g  r e a s o n s .  If a n  

a c c u s e d  p e r s o n  is found g u i l t y ,  it s h o u l d  b e  o n  t h e  b a s i s  o f  p r o o f  

b e y o n d  a r e a s o n a b l e  doubt w h i c h  l e g i t i m a t e l y  e s t a b l i s h e s  h i s  o r  h e r  

g u i l t  o f  t h e  charged o f f e n s e ,  n o t  o n  t h e  b a s i s  for p r o p e n s i t y  

i n f e r e n c e s  or juror a n i m o s i t y  t o w a r d s  a " b a d  m a n "  or " b a d  w o m a n " .

T h e  J udiciary, not the L e g i s l a t u r e ,  a n d  n o t  t h e  D e p a r t m e n t  of 

Law, is in t h e  best p o s i t i o n  t o  a s s e s s  t h e  r e a l i t y  o f  t h e  i m p a c t  of 

t h e  i n t r o d u c t i o n  of o t h e r  crimes? e v i d e n c e  u p o n  j u r o r s .  T h e  

j u d i c i a l  interpre t a t i o n s  o f  R u l e  404 (b) b y  t h e  A l a s k a  A p p e l l a t e  

C o u r t s  r e f l e c t  c o n s i d e r e d  j u d i c i a l  j u d g m e n t s ,  b a s e d  u p o n  t h e  

e x p e r i e n c e  of reviewing h u n d r e d s  a n d  h u n d r e d s  o f  i n s t a n c e s  c a s e s  

d e a l i n g  w i t h  these issues. T h a t  j u d g m e n t  is t h a t  t h e  i n t r o d u c t i o n  

o f  s u c h  i n h e r e n t l y  p r e j u d i c i a l  i n f o r m a t i o n  s h o u l d  b e  l i m i t e d  t o  

t h o s e  i n s t a n c e s  in whi c h  t h e r e  is le g i t i m a t e ,  p r o b a t i v e  v a l u e  w h i c h  

o u t w e i g h s  the risk that a n  a c c u s e d  w i l l  b e  u n f a i r l y  c o n v i c t e d  f o r  

t h e  w r o n g  reasons. We c o n c u r  in t h i s  j u d g m e n t .

U n d e r  404(b), as p r e s e n t l y  c o n s t r u e d ,  o t h e r  c r i m e s  e v i d e n c e  

w h i c h  is r e a l l y  o f fered f o r  a l e g i t i m a t e  r e a s o n  i s  r o u t i n e l y  

a d m i t t e d .  But evidence w i t h  t h e  p r i m a r y  e f f e c t  c f  u n f a i r l y  

p r e j u d i c i n g  the jux*y for n o  l e g i t i m a t e  r e a s o n  i s  e x c l u d e d .

S t r o n g  law e n f o r c e m e n t  is c e r t a i n l y  a d e s i r a b l e  g o a l ,  a n d  a 

s t r o n g  p o l i t i c a l  force. H o w e v e r ,  i n c r e a s e d  c o n v i c t i o n s  o b t a i n e d  b y  

m e t h o d s  w h i c h  promote p r e j u d i c e ,  a n d  n o t  a c c u r a c y ,  i n  t h e  f a c t -

* 3 *
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f i n d i n g  p r o c e s s  s h o u l d  n o t  b e  c o n f u s e d  w i t h  t h a t  l a u d a b l e  g o a l .  W e  

h a v e  an h i s t o r i c a l  c o m m i t m e n t  t o  p r o t e c t i n g  t h e  i n n o c e n t  fr o m  

w r o n g f u l  c o n v i c t i o n  in t h i s  c o u n t r y .  W e  b a l a n c e  t h e  t r e m e n d o u s  

r e s o u r c e  a d v a n t a g e s  e n j o y e d  b y  t h e  S t a t e  in t h e  c r i m i n a l  s y s t e m  by 

a c c o r d i n g  r i g h t s  to the a c c u s e d  w h i c h  g u a r a n t e e  t h a t  g u i l t  wil] 

o n l y  be found u p o n  p r o o f  b e y o n d  a r e a s o n a b l e  d o u b t  o f  a s p e c i f i c  

c h a r g e d  offense. L e g i s l a t i o n  l i k e  H B  105 u n d e r c u t s  t h e  c o n f i d e n c e  

t h a t  all of us c a n  h a v e  in t h e  p r o p e r  f u n c t i o n i n g  o f  o u r  j u d i c i a l  

s y s t e m  by d r a m a t i c a l l y  a n d  s u b s t a n t i a l l y  i n c r e a s i n g  t h e  r i s k  t h a t  

t h e  i n c r e a s e d  c o n v i c t i o n s  g a i n e d  by s u c h  l e g i s l a t i o n  w i l l  not 

c o m p o r t  w i t h  t h e  d e m a n d s  o f  f a i r n e s s  t o  w h i c h  w e  a r e  c o n s t i t u t i o n­

a l l y  c ommitted, b u t  wi l l  r a t h e r  r e f l e c t  a c o n v i c t i o n - a t - a n y - c o s t  

m e n t a l i t y .  T h i s  Bill w i l l  v e r y  l i k e l y  l e a d  t o  t h e  w r o n g f u l

c o n v i c t i o n  of i n n o c e n t  p e o p l e  w h o s o  o n l y  o f f e n s e  w a s  t h a t  t h e y  d i d

s o m e t h i n g  w r o n g  in the pas t .

E q u a l l y  u n d e s i r a b l e ,  a n d  p e r h a p s  m o r e  r a d i c a l ,  is t h e  p r o p o s e d  

a m e n d m e n t  to A l a s k a  R u l e  o f  C r i m i n a l  P r o c e d u r e  14 w h i c h  w o u l d  

c o d i f y  a l e g i s l a t i v e  j u d g m e n t  t h a t  " s h o w i n g  th a t  e v i d e n c e  of o n e  

o f f e n s e  w o u l d  n o t  be a d m i s s i b l e  d u r i n g  a s e p a r a t e  t r i a l  o f  a j o i n e d  

o f f e n s e  or a c o - d e f e n d a n t  d o e s  n o t  c o n s t i t u t e  p r e j u d i c e  t h a t  

w a r r a n t s  r e l i e f  u n d e r  t h i s  r u l e , "  W h a t  in t h e  w o r l d  is t h e  

e m p i r i c a l  b a s i s  for s u c h  a n  o b v i o u s l y  w r o n g  a s s e r t i o n ?  It is 

d i f f i c u l t  e n o u g h  for an a c c u s e d  p e r s o n  t o  g e t  a f a i r  t r i a l  w h e n  

e v i d e n c e  "of c r i m e s  o t h e r  t h a n  t h e  c h a r g e d  o f f e n s e  is a d m i t t e d  

p u r p o r t e d l y  for a l e g i t i m a t e ,  r e l e v a n t  p u r p o s e ,  T h e  a m e n d m e n t  t o  

t h e  j o i n d e r  rule, however, p u r p o r t s  t o  e x c l u d e  f r o m  t h e  c a t e g o r y  o f  

p o t e n t i a l l y  u n f a i r l y  p r e j u d i c i a l  m a t e r i a l ,  t h e  j o i n d e r  f o r  t r i a l  of 

w h o l l y  s e p a r a t e  c r i m e s  a s  t o  w h i c h  t h e r e  is n o t  e v e n  a c l a i m  of

i n t e r - a d m i s s i b i l i t y .  In s u c h  s i t u a t i o n s ,  t h e  l i k e l i h o o d  t h a t  t h e

a c c u s e d  w o u l d  b e  c o n v i c t e d  f o r  t h e  w r o n g  r e a s o n  —  t h a t  is, an 

i n f e r e n c e  of c r i m i n a l  p r o p e n s i t y  o r  c o n c l u s i o n  t h a t  t h i s  is j u s t  a 

b a d  p e r s o n  n e e d i n g  p u n i s h m e n t  —  is e x t r e m e l y  high. A n d  s i n c e  t h e  

e v i d e n c e  of e a c h  o f f e n s e  i s  a d m i t t e d l y  n o t  a d m i s s i b l e  t o  p r o v e  t h e  

o t h e r ,  the a b s e n c e  of a l e g i t i m a t e  j u s t i f i c a t i o n  f o r  t h e  p r e j u d i c e  

is a p p a r e n t .

T h e  w a y  R u l e  14 is p r e s e n t l y  a d m i n i s t e r e d ,  t h e  c o u r t  is free 

t o  c o n s i d e r  the e x t e n t  of p r e j u d i c e  w h i c h  m a y  r e s u l t  f r o m  a j o i n t

• 4 *
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t r i a l  on c h a r g e s  w h e r e  t h e  p r o o f  is n o t  i n t e r a d m i s s i b l e .  W h e r e  t h e  

r i s k  o f  u n f a i r  p r e j u d i c e  is s l i g h t ,  t h e  c o u r t  m a y  p e r m i t  a j o i n t  

t r i a l .  O n  t h e  o t h e r  hand, w h e r e  o f f e n s e s  a r e  l i k e l y  t o  h a v e  a 

p r e j u d i c i a l  e f f e c t  u p o n  a f a i r  c o n s i d e r a t i o n  o f  e a c h  o t h e r  if t h e y  

a r e  t r i e d  t o g e t h e r ,  and w h e r e  t h e  e v i d e n c e  p e r t a i n i n g  t o  t h e  

s e p a r a t e  o f f e n s e s  c o u l d  n o t  b e  a d m i t t e d  in s e p a r a t e  t r i a l s ,  t h e  

c o u r t  h a s  t h e  a u t h o r i t y  t o  p r e v e n t  w h a t  w o u l d  b e  t h e  o b v i o u s  a n d  

u n f a i r  p r e j u d i c e  e n g e n d e r e d  b y  a j o i n t  t r i a l .

A n  a d d i t i o n a l  a n d  u n f o r t u n a t e  r e s u l t  o f  a m e n d i n g  R u l e  14 as 

p r o p o s e d  w o u l d  b e  t h e  l i k e l i h o o d  t h a t  p r o s e c u t o r s  w o u l d  o b t a i n  

i n d i c t m e n t s  c o n t a i n i n g  m u l t i p l e  o f f e n s e s  as t o  m a n y  o f  w h i c h  t h e  

e v i d e n c e  w o u l d  b e  o f  d u b i o u s  s u f f i c i e n c y .  T h e  l i m i t a t i o n s  of R u l e  

4 0 4 ( b ) ( 1 )  c o u l d  b e  c i r c u m v e n t e d  a s  a p r a c t i c a l  m a t t e r  b y  s i m p l y  

c h a r g i n g  o t h e r  c r i m e  a l l e g a t i o n s  in t h e  i n d i c t m e n t .  T h e n ,  w h e t h e r  

t h e y  / ^ ^ ^ ^ ^ e p a r a t e l y  a d m i s s i b l e  or not, t h e  p r o s e c u t i o n  w o u l d

a c h i e v c r T h e  t a c t i c a l  a d v a n t a g e  o f  a j o i n t  t r i a l  o n  w h i c h  t h e  j u r y  

w o u l d  be e x p o s e d  t o  e v i d e n c e  w h i c h  w o u l d  f a c i l i t a t e  i m p r o p e r  

i n f e r e n c e s  of c r i m i n a l  p r o p e n s i t y  or b a d  c h a r a c t e r .

If t h e r e  is ^ r c e i v e d f t c r b e  a p r o b l e m  w i t h  t h e  c o n v i c t i o n  r a t e  

i n  c r i m i n a j  in t h i s  s t a t e ,  t h e  a p p r o p r i a t e  s o l u t i o n  is n o t

t o  c h a n g e r t h e  r u l e s  t o  m a k e  i t  e a s i e r  t o  u n f a i r l y  p r e j u d i c e  the 

p e o p l e  a c c u s e d .  T h e  s o l u t i o n s  l i e  i n  b e t t e r  i n v e s t i g a t i o n ,  

“p r e p a r a t i o n ,  a d v o c a c y ,  a n d  e x e r c i s e  o f  d i s c r e t i o n  b y  s t a t e  

p r o s e c u t o r s .

s i n c e r e l y  y o u r s ,

L A W  O F F I C E S  O F  S C H L E U S S  & M c C O M A S

Crames H. M c C o m a s  

C i o t i n e  S. S c h l e u s s

• 5 •



V I C T I M S

March 5. 1993

f a r  J u s t i c e

R e p r e s e n t a t i v e  D a v e  D o n l e y  

P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  R e p r e s e n t a t i v e  D o n l e y ,

V i c t i m s  f o r  J u s t i c e  s u p p o r t s  H B  105. P a u l  

S t o c k i e r ,  an e x - d i s t r i c t  a t t o r n e y  w h o  is o n  t h e  B o a r d  
of V i c t i m s  f o r  J u s t i c e  w i l l  be r e p r e s e n t i n g  V F J  o n  

th i s  i m p o r t a n t  p u b l i c  h e a r i n g .

T h a n k  y o u  f o r  t h e  1991 A n t i - C r i m e  L e g i s l a t i v e  

p a c k a g e .  V i c t i m s  f o r  J u s t i c e  a n d  its m e m b e r s  w i l l  b e  
r e s p o n d i n g  in the u p  c o m i n g  m o n t h s .  T h a n k  y o u  a n d  
y o u r  c o l l e a g u e s  f o r  all y o u r  h a r d  w o r k .

S i n c e r e l y ,

J a n i c e  Lienhart

(907) 278-0977 619 East 5th Avonuo Anchorage. Alaska 99501



Atx**l Wonnn'i Aid In C * k  (AWAC). 
M*xMm  tor Vtotrra o< Votooc* (AVV), 

Aiding Women in Abutc end Ripe Emngencaee (AWARE); 
AUilm Women'e Reeooice Center (AWRC); Arctic Women in Crtan (AWC); 

Bering See Women i  Group (BSWG); EmmoneA Women* SheUr;
Kodak Women'e Reeource A Crhli Center (XWRCC); 

Menileq Reglonei Women'! Crtrk Program; 
Tongeu Commmlty CouneelIng Center; Parent Aid Funly Support Center; 

Srrfe A Fee/ Free Environment (SAPE); SUuane Agelntt Ftrrily VMerce (SAFV);
Seward Lie Action Councj (SLAC), Southwestern AlatVe Counol 

lor the Prevention ol ChM SeiuaJ A uau t (SWACPCSA);
South Penlneula Women'! Senrcee (SPWS); 

Standing Together AgaJnit Rape (STAR); Tundra Women'! Ccellon (TWC);
Unalaikani Agprvl S aua i Areaut A Famdy Violtnce (USAFV), 

Vila/ Women'! Reiouroe Center (VWRC); 
Women InCmli Counseling A Aiintince (WICCA); 

Wcmon In Sale l-tomee (WISH); Women'! Reeouroe A Crlm Centir (WRCC)

F e b r u a r y  28, 1991

J u d i c i a r y  C o m m i t t e e
A l a s k a  H o u s e  of R e p r e s e n t a t i v e s

P o u c h  V
J u n e a u ,  A l a s k a  99811 

D e a r  C o m m i t t e e  M e m b e r s :

The N e t w o r k  h a s  h a d  t h e  o p p o r t u n i t y  to d i s c u s s  i n f o r m a t i o n

p r e s e n t e d  at the r e c e n t  h e a r i n g  of HB 105 a n d  w o u l d  like to e x p r e s s  

its s u p p o r t  for the bill.

I have a t t a c h e d  s o m e  s t a t i s t i c s  on r a p e  c o m p i l e d  b y  the U.S.
S e n a t e  J u d i c i a r y  c o m m i t t e e  w h i c n  s p e a k  to the p r e v a l e n c e  of d a t e  or

a c q u a i n t a n c e  rape. The m a j o r i t y  of sexual a s s a u l t  is n o t  s t r a n g e r  

a s s a u l t  (e x c e p t  tor v e r y  v o u n a  q i r i s )  but is in f a c t  p e r p e t r a t e d  py 
s o m e o n e  w i t h  w h o m  tne v i c t i m  is a c q u a i n t e d .  W h e n  t h e s e  c a s e s  are 
r e p o r t e d  a n o  c o m e  to t r i a l  the p r i m a r v  issue a t  t r i a l  is t h a t  of 
c o n s e n t ,  a n d  j u r i e s  a r e  f a c e d  w i t h  a c o n t e s t  of c r e d i b i l i t y  b e t w e e n  

the d e f e n d a n t  and the v i c t i m .

S t u d i e s  i ndicate t h a t  it is c o m m o n  for r a p i s t s  to h a v e  ma n y

v i c t i m s  p r i o r  to the t i m e  t h e y  a r e  first c o n v i c t e d  of t h e i r  f i r s t  

o f f e n s e ,  a n d  indeed, to h a v e  r e c i d i v i s m  r a t e s  of a r o u n d  80% a f t e r
t h a t  c o n v i c t i o n .  It is a l s o  the c a s e  that r a p i s t s  o f t e n  d e v e l o p  a

c o m m o n  p a t t e r n  of b e h a v i o r  in l o c a t i n g  a n d  a s s a u l t i n g  t h e i r  v i c t i m s .

W h e n  a d e f e n d a n t  is a c c u s e d  of the r a p e  a n d  a t t e m p t e d  r a p e  of 3 
w o m e n  w i t h i n  the p e r i o d  of one m o n t h ,  as o c c u r r e d  in the c a s e  of 

V e l e z  v. State, a n d  a r g u e s  t h a t  he b e l i e v e d  t h a t  s e x  w a s  c o n s e n s u a l ,  
If t h o s e  c a s e s  are t r i e d  s i n g l y  the j u r y  is d e p r i v e d  of vital
I n f o r m a t i o n  as to the d e f e n d a n t ' s  p a t t e r n  of a c t i o n s  a n d  s t a t e  of 

m i n d .  The N e t w o r k  b e l i e v e s  t h a t  the r e s u l t  of s e p a r a t i o n  of t r i a l s  

in c a s e s  like V e l e z ,  in a n  a t t e m p t  to be ju s t  t o w a r d  the d e f e n d a n t ,

is b e i n g  m a n i f e s t l y  u n j u s t  t o w a r d  v i c t i m s .

A L A S K A  N E T W O R K  

D O M E S T I C  V I O L E N C E  

S E X U A L  A S S X u T t
130 Seward, N o . 301 • Juneau, Alaska 99801 • (9 0 7 )5 8 6 -3 6 5 0



J u d i c i a r y  C o m m i t t e e  

P a g e  Two

The N e t w o r k  b e l i e v e s  t r i a l  j o i n d e r  is a l s o  a p p r o p r i a t e  w h e n  

t h e r e  are m u l t i p l e  p e r p e t r a t o r s  a n d  a s i n q i e  v i c t i m ;  i.e., g a n g  
r a p e .  Aft e r  the t r a u m a  0 1  a r a p e ,  m a n y  v i c t i m s  s i m p l y  c a n n o t  face 

the p r o s p e c t  of trial a n d  c r o s s - e x a m i n a t i o n  as it is. A s k i n g  a r a p e  
v i c t i m ,  or c h i l d  sexual a s s a u l t  v i c t i m  to r e p e a t e d l y  t e s t i f y  at 

s e p a r a t e  t r i a l s  is so t r a u m a t i c  t h a t  it c a n  p r e v e n t  p r o s e c u t i o n  

b e c a u s e  the v i c t i m  s i m p l y  c a n n o t  g o  t h r o u g h  it.

The N e t w o r k  a p p r e c i a t e s  y o u r  c o n s i d e r a t i o n  of these i s s u e s .

S i n c e r e l y

C i n d y  s m i t h  
E x e c u t i v e  D i r e c t o r



A l a s k a  A s s o c i a t i o n  C h i e f s  o f  P o l i c e

F e b r u a r y  2 ,  J 9 9 1

R e p r e s e n t a t i v e  D a v e  D o n l e y  
A l a s k a  S t a t e  L e g i s l a t u r e  
P .  O .  B o x  V  ( M S  3 1 0 0 )
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  D o n l e y ,

A s  P r e s i d e n t  o f  t h e  A l a s k a  A s s o c i a t i o n  o f  C h i e f s  o f  P o l i c e ,  I w o u l d  
l i k e  t o  e x t e n d  o u r  s u p p o r t  f o r  H o u s e  B i l l  1 0 5 .  T h e  a b i l i t y  t o  
p r o s e c u t e  m u l t i p l e  d e f e n d a n t s  a n d  j o i n  c h a r g e s  a g a i n s t  o n e  
d e f e n d a n t  h a v e  l o n g  b e e n  h a m p e r e d  b y  e x i s t i n g  c o u r t  r u l e s .

T h e  r e s u l t  o f  t h i s  h a s  b e e n  c o s t l y  in  t e r m s  o f  e x c e s s i v e  t r i a l s .  I n  
s o m e  c a s e s ,  t h e  a b i l i t y  t o  p r o s e c u t e  is  s e v e r e l y  h i n d e r e d ,  b e c a u s e  

c e r t a i n  t y p e s  o f  e v i d e n c e  a r e  e x c l u d e d .  T h e  c i t i z e n s  o f  A l a s k a  a r e  
t h e  v i c t im s  o f  t h i s  c u m b e r s o m e  s y s t e m .  T h e y  d e s e r v e  b e t t e r ,  a n d  

H o u s e  B i l l  1 0 5  w o u l d  h e l p  b a l a n c e  t h e  s c a l e s .

I f  I c a n  b e  o f  a n y  a s s i s t a n c e ,  p l e a s e  c o n t a c t  m e .

$ine<*rftl v.

D u a n e  S .  U d l a n d  
P r e s i d e n t




