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A laska State Legislature

P.O.Boxv
SENATOR RICHARD I. ELIASON Juneau, Alaska 99811
President of the Senate (907) 465-3755
MEMORANDUM
TO: All Senators
FROM: Senator Dick Eliason,Chairman
Senate Special Committee on
DATE: March 25, 1991
RE: Distribution of further information regarding the

Exxon settlement

Attached for your information are several more documents
regarding the Exxon settlement.

A reminder to those of you who are members of the special
committee, please make sure this information is added to your
committee folder, and please bring that folder with you to our
next meeting which i1s scheduled for Tuesday, March 26 at 2:30
in the Butrovich Room.



DIVISION OF LEGAL SERVICES

LEGISLATIVE-: AFFAIRS AGENCY
STATE OF ALASKA

P.0. Box Y, Juneau, Alaska 99811 N Deliveries to; 2JO Main Street
,ng) 165-3867 or 465-2450 Court Plaza, Boom 500
AX (907) 465-2028 Mail Stop 3101

MEMORANDUM March 25, 1991

SUBJECT: Exxon Settlement; Sectional Analysis of Plea Agreement

(Work Order No. 7LS-1053)
T0: Senator Dick Eliason
FROM: Pamela Finley

Assistant Revisor of Statutes

SECTIONAL ANALYSIS OF PLEA AGREEMENT

. INTRODUCTIQN.  This section sets out the crimes in the indictment against
Exxon and Exxon Shipping that Exxon and Exxon Shipping will be pleading quilty to.

Exxon Shipping is pleading guilty to

_ (1) negligent discharge of pollutants (oil) into Prince William Sound
without a permit (a"violation of the Clean Water Act, carrying a fine of $2500-

$25,000 per dag; , o - o
(2) discharge of refuse Bong into Prince William Sound (a violation of
the Refuse Act carrang a fine of $500-2500), and . _ ,
. (3) killing migratory birds (a violation of the Migratory Bird Act,
carrying a fine of $500.

Exxon is pleading quilty to

(0 killing migratory hirds (a violation of the Migratory Bird Act,
carrying a fine of $500.) The basis for Exxon’s fiability is that Exxon owned the"oll
that” Exxon Shipping discharged that killed migratory birds.

. DEFENDANTS" AGREEMENT AND UNDERSTANDING. This lists the
attorneys representing the defendants and sets forth the facts that the government
would have_ to prove for conviction of the counts to which the deféndants are
Bleadlng uilty. "It also sets forth_the defendant’s agreements that there s a Ie[qal
asis for the fines and restitution. This statement is made for the purpose of the plea
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agre,ement only. The defendants also recognize that b¥ pleading quilty. they are
almitting the essential elements of the charges in the counts fi.e., the éssential facts.)

Finally, the U.S, agrees to ask the court to dismiss (once the court has accepted the
Plea 4 reementg other fou ts against Exxon Shipping and Exxon, namely the ones
0 which they are not pleading gunty.

Question.
1. What counts will be dismissed?

IIl. AGREEMENTS REGARDING IMPOSITION OF SENTENCE. First, the U.S.
agrees, not to make additional criminal ,cha,rﬁes or seek civil or administrative
penalties for various acts relating to the oil spill against

1) Exxon, its present or former officers, directors, or emploYees;
2) any of Exxon's wholly-owned subsidiaries or their presen

or former officers, directors or employees; or _
_33 Alyeska Pipeline Service omgany or any of its shareholders or owner

companiés or present or former shareholder Tepresentatives.

The government reserves, the nqht to take civil or administrative action é,o,ther than
for penalties or under criminal Taws) ,a%amst the above persons.and entities. (This
reserves the federal government's Tights to take action relating to suspension,
debarment, or listing.)

This section also lists the fines. Exxon Shipping is to pay ?75 million, half of which
Is remitted (not paid). Exxon agrees to pay $25 million, half of which is remitteg _ﬁnot
paid). The remission is based on the défendants' recognizing their responsibi |§§
cooperating with the federal governme_nt, and makmgcbgas _ |p_ayments for cleanup ($7
billion) and for Injuries to claimants (in excess of $300 million.)

Question.
1. Who are Exxon’s wholly owned subsidiaries?

2. Why is Alyeska Pipeling Service ComéJany included in the entities against
whom_criminal charges will not be brought and from whom civil or administrative
penalties will not be”sought?

IV. AGREEMENTS REGARDING RESTITUTION. Exxon and Exxon Shipping
agree to pa){ the State of Alaska $50 million in restitution within 30 days after the
court accepts the plea agreement. The payments are to be used by the State
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exclusively for restoration projects relating to the oil spill. The state is to control the
use of the money, and_ugon payment_the. money shall be available for use by the
?(te%tlg vaor restoration projects withiout objection, challenge, orjudicial or administrative

Restoration (for which the moneﬁ may he s;t)entjb in Iude_i (jl festoration,. r_ePIace-
ment, and enhancement of resources affected oy the oil spill; (2) acquisition of
ectuwalent resources, and services; and ﬁ) long-term environmental ‘monitoring and
re earﬁh programs directed to prevention, containment, cleanup, and amelioration of

oll spills.

%é. n?aEeNERAL PROVISIONS. Exxon guarantees the payments Exxon Shipping is

I the court rejects t: *plea agreement or does not dismiss the charges the U.S. has
B?é% it will move to dismiss, each defendant will be permitted to withdraw its quilty

PF:mi
91-062.mai
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EAx (907) 465-2020 Mail Stop 3101

MEMORANDUM March 22, 1991

SUBJECT: Exxon Settlement: Sectional Analysis of Memorandum of

Agreement (MOA) (Work Order No. 7LS1053)
TO: Senator Dick Eliason
FROM: Pamela Finley \ u

Assistant Revisor' of Statul

SECTIONAL ANALYSIS OF MOA.

INTRODUCTION fPages 2-5). This contains hackground and certain information.
The Clean Water Act™ (CW { IS referenced.  The current federal trustees are
|dentified as the secretaries of the interior and agriculture and the administrator of
NOAA, and the state trustees are identified as the commissioners of fish and game
and environmental conservation and the state Attorney General. The U.S. Coast
Guard Is identified as the federal on-scene coordinator (FOSC) and the state DEC
Is Identified as the state on-scene coordinator (SOSC)." Exxon" in the MOA includes
Exxon Corp., Exxon Shipping Co., and Exxon Pipeline Co.

The introduction also identifies laws on which the F;{)artles rely in setting up the %_omt
trusteeship, ue™ 42 U.S.C. 9607 Sthat section of CERCLA authorizing tfe regulations
at 43 CFR 11), 40 CFR 300.6 Séa) and 43 CFR 11.32(a)(1)(th). he committee
should note that while 40 CFR 300.615(a) encourages coopera _|on_among} trustees
It does not specifically authorize a co-frusteeship nor the commingling of unds. 43
CFR 11.32(%)5 1)(ii) concerns damage assessments, not disposition ot recovered funds,
43 CFR 11.92 and 1193, which do' concern disposition 0f recovered funds are not
referenced,  The introduction also states that the state and federal entities have
determined that the procedures in the MOA "will best enable them to fulfill their

dutles as trustees...."

JURISDICTION (Pane 5&, The jurisdiction of the court is the same here as it Is in
the consent decreg, including jurisdiction under the CWA.,

DEFINITIONS (Pages 6-S). The definitions should be read, but certain points can
be summarized heré.
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First, "allowed expenses” are the past unreimbursed expenses of the state and federal
government for response, assessment, and cleanup, as well as the past litigation
expenses of the state. These parallel the provisions in the consent decree.

“Natura| resource damage recovery” is the amount to be paid under the consent
decree, less the "allowed expenses” and less unreimbursed cleanup and resRon"se Costs
of the state or federal government incurred after December 31. 1990; the "natural
resource da[nage recové |s"lRe amount HJ be managed by the six trustees. In this
memo, | will réfer to this as “the trust tund money.

The "trustees” under this agreement are the current trustees, or any replacements
designated by the President or the Governor hereatter.

"Restore” or "restoration” are important terms because the definition is about the
only limit on what the trustees may use the trust fund money for. It means an¥
action which endeavors to restore a natural resource (ar services provided by th
resource) that was Injured, lost, or destroyed by the oil spill to its pre-spill condition.
It also iIncludes actions which replace or Substitute something for those resources or
services. It also includes acquisition of "equivalent resources and services." It is a
very broqd|¥ defined term, es emallY when it Includes "services provided by the
resource.” This Is discussed more fully uncer paragraph V below.

CO-TRUSTEESHIP (Pages 8-9). This states that the trustees shall act as co-trustees
in colle,ctm% and using thé natural resource damage recoveries from Exxon. To avoid
the claim that this "co-trusteeship” gives one government ownership of or authority
over natural resources of the other Jovernment, the parties state that nothing in the
MOA shall be deemed an admission of law or fact by either government concerning
that ownership or authority. Neither government may use the MOA against the
other except in matters conceming the enforcement of the MOA or the settlement
of the ol spill I|t|ct;at|on. This section also states that the MOA does not affect rights
or obllga_tlons of third partjes (including Alaska Native villages and persons witf an
Interest in property injured _by the oil spill) or the rights and obligations of the U.S.
or the State to the Native vilfages or private parties.

ORGANIZATION; Paragraph [VA (Tapes 9-11). First, all decisions relating to the
use of the trust fund money shall be made by unanimous agreement of the six
trustees. In addition, the federal trustees must consult with the EPA. If the trustees
cannot agree, either government maP/ resort to federal district court in Alaska to
settle the'dispute. The trustees may also submit the matter to non-binding mediation
or "other means of conflict resolution.

The trustees agree to cooperate in establishing ajoint trust fund in the registry of the
federal district court in Alaska, or as otherwise determined by agreement of the
governments and order of the court.
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The truate 52 re% o establish procedures for meaningful public participation, which
may Include apublic aavisory group.

The trustees shall agree to an organizational structure for decisionmaking under the
MOA within 90 d%ys after the consent decree (in the U.S. and State v. Exxon case)
has been approved and entered as a judgment of the court

Questions.

1. Why did the state and federal governments not separate the money
recovered l;y the federal government fromi the money recovered by the state
government’

k),

2. Is the establishment of a joint trust fund contrary to 33 US.C. 1321&)
also known as “the 311(kaund,'wh_|ch requires funds received by the United States
under 33 U.S.C. 1321 to be deposited in‘a revolving fund in thé federal Treasury?

. 3. Is the establishment of a joint trust fund contrary to 43 CFR 11.92(a)§1),
which also requires the federal trustee to retain federal damage recoveries under the

CWA In a separate account in the treasury? Is it contrary 10 43 CFR 11.92(a)(2),

. u
which requires the state trustee to PUt ﬁ]@ state's recovery in a separate accour% n
the state t_reasur){ or In_an interes bearln% account payable in_trust to the state
agency acting as trustee? Do 11.92 and 1193 apply (see below)?

4, 15 the commingling of trust assets a violation of the trustees’ common law
trust responsibilities?

5. Will & trust fund in the court registry bear interest?
6. What standards would a court use in deciding disputes among the trustees?

.. 1. Could the trustees agree to hinding arbitration, so that an arbitrator would
decide the use of the money?

RETENTION OF RIGHTS RE INJURY ASSESSMENT AND RESTORATION:
PARAGRAPHS VI3 and C (Paces 11-12).. This states that the MOA does_not
prevent either government from undertaking injury assessment or restoration activity
In addition to that paid for by the trust fund.

It also allows each government to c_han%e the trustees, without objection by the other,
S0 long as neither government designates more than three trustees. (It appears that
a government coult designate fewer than three trustees if it wanted to.)
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It also acknowledges that the President has given the EPA the task of coordinating,
on behalf of the federal government, the restoration of the injured natural resources.

Finally, it provides that the MOA does not constitute an election on the part of either
government to be bound by the Natural Resource Damage Assessment Regulations
codified at 43 CFR 11. This is an interesting provision, especially given the parties’
reference of 43 CFR 11.32 in the introduction. Although Part 11 is entitled "Natural
Resource Damage Assessments,” and the vast majority of 43 CFR 11 deals with
methods of damage assessments, 43 CFR 11.92 and il.93 address the establishment
of a restoration account and a restoration plan. 43 CFR 11.10 states that the
"assessment procedures set forth in this part are not mandatory,” but 43 CFR
11.14(aa) defines "a&.-essment” to mean the process of determining damages for
injuries to natural resources. Therefore it is not clear whether the parties to the
MOA are saying that they are not bound by any part of 43 CFR 11, or whether they
are saying they are not bound by that part of 43 CFR 11 that relates to damage
assessments.

Question.

1 Do 43 CFR 11.92 and 11.93 apply to al; recoveries under the CWA, or are
they optional? Did the parties believe those regulations apply.

USE OF NATURAL RESOURCE DAMAGE RECOVERIES: PARAGRAPH VA
(Page 12). The trustees jointly use the trust fund money to restore, replace, enhance,
rehabilitate or otherwise acquire the equivalent of natural resources injured as a
result of the oil spill and the reduced or lost ..ervices provided by such resources.
The CWA, 33 U.S.C. 1321(a)(8) defines "removal” to include actions necessary to
minimize or mitigate damage, but does not otherwise provide guidance as to the
meaning of these terms. It is likely, although not certain, that the trustees will use
the definitions at 43 CFR 11.14. 43 CFR 11.14(a) defines "acquisition of the
equivalent™ or "replacement” to mean the substitution for an injured resource with a
resource that provides the same or substar dally similar services (this is in addition
to substitutions as part of response action™.). "Services" under 43 CFR 11.14(nn)
means the physical and biological functions performed by the resource, including the
human uses of those functions; | interpret it as including use of natural resources for
food or water, and perhaps such things as recreation. "Restoration.” or "tehabilita-
tion" means actions undertaken to return the injured resource to its baseline
condition, 43 CFR 11.14(11).

Under this paragraph the governments are also to establish standards and procedures
for administering the trust fund money.

Finally, this paragraph requires that ail natural resource damage recoveries be placed
in the joint trust fund.
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Questions.

1. How will the trustees know how much of the trust fund should be spent on
géasrgag(:ee Stg state resources and how much should be spent on damage to federal

2. Can this mone%/ be substituted as the funﬂing sourcT for services the federal
government would provide in any event out of otherfederal funds?

3,_What are the limits on the acquisition of "equivalent resources” in practical
terms? (To comgﬁniaae for lost bgachco ,qm(? opgortunmes, could the trustees build
camping sites? ki lodges? Roads *o ski lodges?)

4. Will the trust pay its own administrative expenses?
5. Who, if anyone, will perform audits of the trustees' expenditures?

. .6, If the trustees_puy land, who will own it? 1f they develop land, who will
administer whatever facility is developed?

REIMBURSEMENT TO GOVERNMENTS: PARAGRAPH VB. (Pages 12-13L.
Up to $72 million shall be, available to the, state for reimbursement™of its past
expenses. . Up to $62 million. shall be available to the federal. government to
reimburse its past expenses. This reimbursement money shall be paid directly to the
governments by Exxon over five years, The aqreement does not state which five
years, or whether the installiments” must be equal.

Also, all of the %overnments' unreimbursed response and cleanup costs incurred after
December 31,1990, and certified by either_ the FOSC or the SOSC, shall be
reimbursed to the appropriate goveriment. &The trust fund will get whatever is left
when these items are deducted from the settlement proceeds.)

For questions relevant to this paragraph, see the sectional of the consent decree.

OUT-QF-STATE EXPENDITURES: PARAGRAPH VC. fPatze 13). "Except as
otherwise provided” in the MOA, the trustees agree that the trust money will be
expended on the restoration of natural resources in Alaska unless the trustées atgree
that “spending funds outside of Alaska Is necessary for the, effective restoration
replacement, ‘or acquisition of equivalent natural résources injured in Alaska and
services provided by such resources.”

Questions.
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L Is there some other provision that allows he trustees to spend the money
?ﬁe erg)fects outside Alaska? (Why Is the "except as otherwise provided" language

2. Could the trustees create a recreational site in another state to compensate
for the loss of a recreational site in Alaska? Could fish hatcheries be built. in
Washington and paid for out of the trust funds under this provision? Could scientific
studies e done out of state and paid for with trust fund money?

NO STATE OBLIGATION TO SPEND MONEY: PARAGRAPH VD (Pace 13V
The MOA states that it does not obligate the governments to expend money except
to the extent funds are appropriated or are otherwise lawfully available.

Question.

1 IS this an inﬁii%ation th%t trust money that the 1rus_t?es decide to use to pay
for work of state agencies will have to e appropriated by the legislature? Or it Is
j|l\J/|S('[) g ;safety" clause to assure the state that it does not have to pay monev under the

SCIENCE STUDIES (P,a%e 13). The state and federal governments are to continue
to cooperate in apfro riate scientific studies relating to"the oil spill, including those
approved for the 1991 field season.

COVENANTS NOT TO SUE: PARAGRAPHS VHA AE. and F (Pages 14-161.
The governments agree not to Sue each other with respect to;

(1) the authority of either .government to enter into and comply with the

221 the right of cither rqovernment to engage in cleanup, damage assessment,
or restoration activities underthe MOA;

.(3) all civil claims one government may have a%?inst another arising out of acts
or omissions that occurred before the execttion of the MOA and related to the oil

spill

In"E" on page. 15, the governments agree that if they are both sued by a third party
for a claim ansmg? out ot the oil spill, the governments will cooperate in their defensg
and not assert claims against each) other, In "F" the parties agree that they wil
cooperate in each other's defense if one. but not the other, is sued by a third party
for aclaim relating to the oil spill. In both cases, the governments agree to pay their
liability as determined in final judgment, and not to aSsert claims against each other.
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Questions.

.. L Ifthe trustees disagree, can the state trustees take the issue to court if the
issue Is whether 3 fe?]eral ageéncy should be involved In a particular project, or does
#2 above precluce that?

2. Does this put the state in the position of cooperating with the federal
?o err]ment against an Alaskan resident who asserts an oil spill”claim against the
eaeral government?

CO-TRUSTEESHIP. AS TO NATURAL RESOURCES; PARAGRAPHS VIIB
AND C (Pages 14-151.. For the purpose_s of oil spill litigation related to Exxon and
other proceedln%s relatm[% to the determination, recovery, or use of natural resource
damages resulting from the oll spill, each government is entitled to assert that It is

gif%-glrhjstee ofall"of the natural resources injured, lost, or destroyed as a result of the

Each government also agrees, not to_sue the other one to determine the share of
either gov_er_nment’s ownership or rights or management authority over natural
resources injured, lost, or destroyed as a result of thie oil spill.

Question.

1. Does the last clause preclude, at |east for the next 16 years, the U.S. and
the State from suing each other to determine ownership, of resources, or rights to
control resources, if those resources were hurt by the oil spill?” Would' this affect
disputes that had nothing to do with the MOA or” the oil spill?

EFFECTIVENESS OF MOA: PARAGRAPH VHP fPage 151 If the governments
Pgr%%w]elﬁdg/ é?;% to each other in the oil spill litigation (with Exxon), thé MOA shal

Question.

How does this provision interact with the termination provision on page 17

L .
that says the MOA terminates if the consent decree terminates, unless, otherwise
agreed by the parties?

ENFORCEMENT. VENUE. AND INVALIDITY (Pane 16.. The MOA is
enforceable in federal district court in Alaska, which retains jurisaiction.

If the MOA is determined to be invalid, the use of the remaininq money will be
determined by further agreement of the gfovernmen,ts or by an dllocation of the
recoveries by the federal district court in Alaska, subject to dppellate review.
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Question.

. 1 The ,heading of this paragraph Includes "g|overning law," but the text doesn't
mention it. Did the agreement have a governing law provision at one time?

EFFECTIVE DATE (Pagie 17). The MOA is effective on the date, the consent
decree is signed. and  entered " by the court ex_ceé)t for the provision coverlng
%%uatlon 0tjoint science studies, which is effective on the date’all parties sign th

INTEGRATION AND MERGER fPasze 173. The MOA and the consent decree
constitute the entire agreement between the state and federal governments as to
matters mentioned in them. The parties nofe that the agreement reached among the
Itrr]ug}FeeCstas to dishursements of the $15 million paid by Exxon in April 1989 rentains

Question.
1. What was the agreement of April, 19897

TERMINATION (Page 171 The MOA terminates 16 years from the effective gate,
or upon termination 0f the consent decree, unless othérwise agreed by the parties.

Question.
1. How does this relate to paragraph VIID on p.15?

JUDICIAL REVIEW fPage 18]. The MOA creates no rights in a person who is not
a party to It. It is not subject to judicial review except as provided In article VII.

Question.

.1 Since this is a court decree, do the parties have the power to prevent
judicial review?

2. What does the reference to article VII refer to?

3. Does this present a third party from challen%in a decision of the trustees
on the grounds that the decision is inconsistent with the MOA or applicable law?

MODIFICATION AND REPRESENTATION (Pace 181 This MOA can only be
modified with the written consent of the parties and the approval of the court. "The
representatives certify that they are authorized to enter into the MOA and bind the

governments.
PF:qe:pl
91—?63|.Oglc
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Question.

.1 The _heading of this paragraph includes "qoverning law," but the text doesn't
mention it. Did the agreement have a governingTaw provision at one time?

EFFECTIVE DATE fPaue 17). The MOA s effective. on the date. the consent
decree is signed. and entered by the court except foi the provision cqvenng
%t)\nuatlon of joint science studies, which is effective on the date all parties sign th

INTEGRATION AND MERGER (Page 17). The MOA and the consent decree
constitute the entire agreement betweén the state and federal governments 8 10
matters mentioned in them. The parties note that the agreement feached among the
Itrr]ug eecst as to dishursements of the $15 million paid by Exxon In April 1989 remains

Question.
1. What was the agreement of April, 1989?

TERMINATION. (Page 17). The MOA terminates 16 years from the effective date,
Or upon termination Of the' consent decree, unless othérwise agreed by the parties.

Q Jestion.
L How does this relate to paragraph VIID on p.15?

JUDICIAL REVIEW IPage 181 The MOA creates no rights in a person who is not
a party to it. It is not subject to judicial review except as provided in article VII.

Question.

. .....L Since this Is a court decree, do the parties have the power to prevent
judicial review?

2. What does the reference to article VII refer to?

3. Does this prevent a third party from challen%in a decision of the trustees
on the grounds that the decision is Inconsistent with the MOA or applicable law?

MODIFICATION AND REPRESENTATION (Pane 181 This MOA can onlyrbe
modified with the written consent of the parties and the approval of the court. ‘The
representatives certify that they are authorized to enter into the MOA and bind the

governments,
PF:gc:pl

91-163.gif
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MEMORANDUM March 21, 1991

SUBJECT: ?ecti nal AnaIXSis of Consent Decree - Paragraph 13 to end.

Work Order 7LS-1053?
T0: Senator Dick Eliason
FROM: Pamela Finley

Assistant Revisor of Statutes

CONSENT DECREE

H 13TO END.
RELEASE OF CLAIMS BY GOVERNMENTS;PARAGRAPH 13 fPages 14-15).
The state and federal governments give up all_civil and administrative Claims they
have against Exxon arising out of thé oil spill. This includes all the claims the State

has made in state court under state law, except for #4 below. This paragraph
explicitly states that the consent decree does not Impair;

o rg 1) hhe right of the state or federal government to enforce the consent decree,
including the redpener clause;

_(2) the rights of Alaska Natjve villages to act as trustees for the purposes of
assertm% or compromising their claims for damage to natural resources belonging to,
managed by, controlled By, or appertaining to the villages;

by the E)SIP ém;tj%tpts pfother parties, who own or have an interest in property affected

4) claims b¥ the State for tax revenues that would have been, or would, be

collected under existing AS 43.75, —

However, if the state recovers awdgment for lost AS 4375 taxes, the state a%rees o v I* |

enforce that judgment only to the amount that would have been refunded to local

overnments. (Sée AS 43, .13(%}. In other words, the state can go ahead and sue for . .

e full amount of lost taxes under AS 43.75, but if Exxon decides not to pay the full
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amount, the state can onIZ force payment of the amount (roughly one-half) that is
given to local govemnments,

Questions.

1. In the state case, the state asserted claims for lost revenue from the saim o
enhancement tax, loss of oil and gas production tax revenue, loss of corporate income
tax revenue, and loss of oil prodiction royalties. These claims will be given up as to
Exxon. Would the state have been able to prove this claimed Io%s of revenue, and
It 50, how much did the state believe it could prove? Does the state intend to
tcgnbténgeclég Saftllr%g against other defendants in the state case, and if so, does it expect

uccesstul’

2. Number 2 of the exceptions refers to Alaska Native "villages". Are there
g% eor%heenrt?Natlve groups (corporations?) whose claims would be affected by this

3. Although:the consent decree states that it dges. not affect third partv claims
related to Lhe oil spill Wlll_s(?ttlem_ent between the state and Exxon have any practical
eftect on the ability of third parties to litigate their claims?

RELEASE OF CLAIMS BY GOVERNMENTS: PARAGRAPHS 14-15 fPages 15
17). In paragraph 14, the governments %uveu civil and administrative claims against
Exxon Pipeline (except t0 the extent that Exxon Pipeline is liable because 0f Ifs
bngreggﬁgpw 1élyeska) to the same extent they gave up claims against Exxon in

In para%r_aph 15, the governments agree not to make civil claims against Exxon's or
Exxon Pipeline's employees™ directors, and officers that relate o the oil spill
However, this provision 1s void If the employee, director, or officer brings an action
against the governments, or erther of them, relating to the oil spill

If the state or federal government obtains a judgment against an officer, employee,

or director of Exxon 0r Exxon Pipeline for liability rélating to the oil spill,"the

%ov_ernment will collect on the judgment only to the extent the judgment is covered
y Insurance policies purchased by the individuals.

Question.

.. L From_ the way paragraph 15 is structured, it appears that there may be a
civil case pendin agamst an employee, director, or officer of Exxon or Exxon
Pipeline. Is this frue
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REOPENER EOR UNKNOWN INJURY fPages 17-18L In addition to o&her
paYments required by the consent decree, Exxon shall pay amounts,~Hp*to-$i0&

million, . needed for réstoration ro%ects fo restore one or more populations, habitats£  ; J

or sgeaes which, s a res,ﬁjlt f the ol spill, have suffered a substantial loss or
substantial decling in the oil spill areas If %

(1) the cost of the restoration project is not grossly disproportionate to the
magnitude of the benefits; and PSS

(2) the injury to the population, habitat, or species could not reasonably have. f~ >
been known, nor could it have been an_t|C|Pated by any trustee from any Information
in the possession of or reasonably available to ary tristee on the effective date. N

Ninety days before demanding payment, the governments must file plans for the ,
rohects, statement of claimed”costs, and information relied upon in preparing the
Bla and cost estimate.

Question

L How likely is it that the state or federal %overnme,nt will be able to take
adv_anta?e of this provision, given the requirement that the injury can not have been
anticipaled by any trustee?

RELEASES AND COVENANTS NOT TO SUE BY EXXON AND feXXQM
PIPELINE (Tapes 18-19L Exxon and Exxon Pipeline give up all civil and
administrative claims they may have aﬁalnst the state and federal governments, and
their empIO}/ees, relating to thie ol spill. Exxon and Exxon Pipeling reserve the right
to enforce the consent decree. This does not affect any claims Alyeska may have
against the governments.

Question

1 What claims have Exxon or Exxon Pipeline asserted against the state or
federal government?

TRANS-ALASKA PIPELINE LIABILITY FUND. The TAPL Fund is established /

by 43 U.S.C. 1653 (c), and cansists of a nickel-per-barrel fee on the shipment of oil*- ,."
through the Valdez facility. The fee is not paid once the fund balance reaches $100 " "
million, and is imposed when the balance falls below that amount. The owner or #
operator of a vessel and the fund are strictly liable, jointly and severally, for damages "
sustained as a result of dlsch?rges of ol fiom the vessel if the oil was transpoted™-  \
through the trans-Alaska pipeline and placed aboard the vessel at the Valdez loading ;|
facility.  Strict liability of the fund may not exceed $100 million per incident and the  z U
owner or operator of the vessel Is responsible for the first $14 million, and the fund
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Is liable for the rest up to 3100 million. The fund may proceed against the owner and
ggr%tgr of the vessel and third parties if the negligence of any of these caused the

The consent decree provides that Exxon's release of the governments does not bar
a claim Exxon may have a%alnst the TAPL fund. It also provides that If the TAPL
fund asserts claims against the governments basrd on money the fund pays to Exxon
or Exxon Plﬁellne Exxon wil repraX the governments for ang/ liabilit theg may have
t0 the TAPL fund. Also, if the TAPL flind asserts claims against the goverriments
based on money. the fund pays to Alyeska, Exxon will repeX 20.34% of the
government's liability. (Exxon Pipeline owns 20.34% interest in Alyeska.)

Questions.

. 1. Has the TAPL fund paid any money to Exxon or Exxon Pipeline? Is it
likely to do s0? Pl Yy Mofcy P

2. Has the TAPL fund paid any money to Alyeska, or is it likely to do so?

3. How likely is it that the TAPL fund will assert claims against the state for
money (if any) the fund pays to Alyeska?

PROVISIONS PERTAINING TO ALYESKA (Pages 20-2]i. In Paragraﬁh 22, the
?overnments give up all claims they may have a?aln_st_Alyeska related o the oil spill
or "Natural IV.source-Bamagesy-anQ” amaqes_ or injury to Natural Resources™ "In
addition, I Alyeska pays LxxonTor claims rélating to'the ofl spill, and Alyeska then
recovers from’ the state or federal r%overnments all or part of what Alyeska paid
Exxon, Exxon will repay the governments that amount.

In paragraph 23, the governments_agree that if either recovers any amount from(2*
tAolyée)%lglnrelated to the oil spill, it will nstruct Alyeska to pay 20.34% of that amount

0 paragraph 24 Exxon and Exxon Pipeline agree to repaY the (t;overnment_s 20.34%
of any amount .Alyeska recovers from the governments refated o the oil spill (except 5

for récoveries described in paragraphs 22°or 25).

Paragraph 25 covers situations where Alyeska Sues the state or federal governments
for IfS own damages related to the oil spiHf or because of AI_)(esk_a’s liability to, third  ~
Parnes (otheT than Exxon) related to the oil spill. In this situation, Exxon will pa;{
he governments the amounts the governments Pa|d Alyeska, ifihe government ~
asserts in good faith all defenses it has and doesn't refuse’a good faith proposal for
settlement with Alyeska. A
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Questions.

- dingl,' ) mﬁeﬁw lawsuits of the types described in paragraphs 22-25 currently

.. 2. The consent decree releases Alyeska from liability to the state for "damages
for _ngurx to Natural Resources." Are We reserving any other types of civil claims
against Alyeska (e.g.. economic loss)?

THIRD PARTY LITIGATION fPages 21-231, Paragraph 26 ?overns cases where
£ a third partY sues Exxon or Exxon Pipeline and one or both of The governments for
1, dama(%es related to the oil spill. In this case, each party Is to pay_the amount
allocated to, It in the hudgment recovered by the third lg)ar_t ,-and will ot try to
vy L'recover afg]amst the other”sued party. If necessary to obtain an allocation of the
liability, the sued parties may assert claims against'each other, but will not enforce

ajudgment against each othér.

EA 4 Under para%rap_h 21, 1f Exxon.or Exxon Pipeline,is sued by a third party for damages
10 LA related to the oil spill, but neither government is a party, then Exxon will not séek
, to hold the governments liable for any amount it has to"pay. If one or both of the
0" overnments is sued for damages related to the oil SRI", but neither Exxon nor Exxon
S Ipeline is part?;, the governments will.not seek to hold Exxon liable for anX amount
5@3 government has to“pay (except for indemnification under paragraphs 21, 22 and

[0 .

! ParagraPh 28 provides that any amount Exxon has to pay a third party will not
{ﬁﬂﬁgﬁ rQ% ea énrsents required by paragraph 8 ($900 mﬂhon{or paragraph 17 ($100

b i Paragraph 29 provides that the parties will not tender each other as defendants under
Rule 14((:_} of the Federal Rules of Civil Procedure, Essentially this means that the

" m?'parties Will not pull each other in as a defendant in a maritime or admiralty case
started by a third party. Note that this paragraph Is not explicitly limited to lawsuits
related to the oil Spill

Paragraph 30 covers situations where a third party settles with Exxon and sues one
0 o or both,of the governments. In such cases, the I9overnments have to try to aP ortion

fault without joining, Exxon as a defendant. [f the court does not dllow that, the

o governments may join Exxon for the purpose of allocation of fault, but may not

, enforce any action against Exxon as a result of that allocation. _Here agairi, this
1u> paragraph 1s not explicitly limited to lawsuits related to the oil spiU.

a4
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Questions.

1. Are there third party suits against Exxon and the state, or are there likely
IIr(]) ?uegh Etégedse)r paragraph 26, the state"could not recover against Exxon for its losses

. 2. Are there third party suits against the sta e, or are there likely to be_such,
I v/hich Exxon or Exxon F,’:]pelme Is Mot a defendant? &]Under aragraph 27, the
state could not recover against Exxon for Its losses in suc cases.f

3, Paragraphs 29 and 30 are not limited to lawsuits related to the oil spill. |
suspect this was an _over3|%]ht. How, likely is a court to interpret these paragraphs as
applying only to spill-related lawsuits?

, 4. Can hhe state and federal governments recover against each other for
judgments they have to pay to third parties?

INTEREST FOR LATE PAYMENTS fPages 23-1. If Exxon fails to make a
payment when due under paragraph 8 (($900 million) or paragraph 9 (the escrow
account), Exxon must pay Intergst on the overdue amount. The interest rate Is the
amount the federal government charges on amounts owed It It is tied to the
Investment rate for the Treasury tax and loan accounts. 31 U.S.C. 3717 (a)(1) and

(2).

RESERVATION or RIGHTS (Pages 24-2sv  Paragraphs s2-3s contain fairly
standard provisions. Para[qraph 32 states that the a%reement does not constitute an
admission of fact, law, or Tiability. _Paragraph 33 stafes that the agreement does not
create any rights in a person who is not' a partr to it. Paragraph’sa states that the
agreemerit does not prevent the governments from providing assistance or funding
t0 those who are not a party t0 the agreement. ParagEraph 35 states that the
agreement does not Impair an existing contract between Exxon or Exxon Pipeline
and any entity of either Government, Including a bioiemediation studies agreement
between Exxon and the EPA.

NOTICES AND SUBMITIAILS (Pages 25-26V. This section gives the addresses of
the parties for the purposes of any Written notices required By the agreement.

ENTRY OF AC-REEMENT: WITHDRAWAL OF CONSENT fPape 26\ Notice
of the consent decree is to be published in the Federal Register, and public
comments received for 30 days. At the end of the 30-day period, gither the state or
the federal wvemment ~n Wwithdraw froi*tli™ agreemeént iijcdmments show that'iT*"
IS Inapprop’  te, improper, or madequate,{eij, before the end of the 15-da¥ period
the state  slature has not approved tKe agreement “as written”. [T either
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%overnment withdraws, the agreement terminates as of the date of notice of
[thdrawal.

Question.

. L Itappears that the governments could keep the agreement In effect even
If the state legislature does not approve it. Lfthe legislature does not approve it and

the state or federal government does not witharaw, could the Ieglslature Intervene in

the federal case to [%r_event approval by the court? Could Tt ifitervene in the state

court to prevent dismissal of Claims?

TERMINATION .OF AGREEMENT.. Any party, including Exxon and Exxon
PI%GMG, can termlnateehe agreement if Y pary :
VIA 0! 1) a court of competent [urisdiction disapproves or overturns a plea
? | agreenge)nt In the federal crfr)mnal cjase against Exxoﬁ!D P

fy (*)a court of competent jurisdiction makes,a final decision that the agreement
| A not - approved and entered by the court without modification; or

T gy o . .
oY _ [3) a court of competent jurisdiction modifies. the agreement in a manner
. materially adverse to any party, or interprets a material provision in a mianner

y /""lnggrréghs]te%rtlt with the parties' intentions, before or at the time of approving the

To terminate the agreement, the party must tgl,\/e Written notice to the other parties
2 + -, within 10 days after the event occlrs thaf justifies termination. Lf one party
T f ! terminates, the agreement terminates as to all parties. The provisions foi termination

-) =\ do not appear tq involve approval of the termination by the court, although the court

may get involved If the parties disagree about whethera modification was "material”.

After termination under this paragraph (or termination after withdrawal under the
pre‘dous_paragraph), the agreemént ceases to pe valid, except that (1) Exxon ma¥
recover ifs m_one¥ from the Bscrow account, and (2) the provisions ot paragraphs 1

and 12, relating to cleanup, continue notwithstanding the termination.

//* . raragrapn iz gives tixxon a setort under certain circumstances &tne circumstances |

K ke being different™depending on whether the setoff amount exceeds $35 million or not) , ° C
Ayl L forits future cleanup work against any amount that it may owe either government fo”*y V"',
,>J°/ v }Q%e% Is e{{ledlg raRgtears thatthis setoff is now cast in stone, whether the agreement ™

Paragraph |1's relationship to termination is a bit more complex because it states
that Exxon has no further obligations with respect to cleanup Fexcept as set forth in
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the agreement) after "final aPproval“._ Given the definition of “final approval” on
pages 6-7, the a%reement will not extinguish Exxon’s cleanyp duty, if either of the
governments,wn, draws from it, or if any of the parties terminates’it foy. any reason
x,cep_tkthe rejection of the plea agreement in the criminal case, The difficulty would
arise If the governments do not withdraw, the court approves the agreement without
changing it Or indicating that it interprets it differently from the parties, the court's
decision’hecomes final without an appeal (at which point “final approval” occurs and
Exxon's cleanup duty ends under_paragraph 11) and thereafter, a court rejects the
Plea agreement, thereby allowing Exxon to terminate the agreement, but still arquably
0 claim the benefit of paragraph 11(b). This may not be very likely, but it is

theoretically possible.
Questions.

L What did the state receive in exchange for the setoff in paragraph 12,
assuming the agreement is terminated?

2. Can the setoff be applied against amounts owed the state if the work was
approved by the FOSC, but not the SOSC?

RETENTION OF JURISDICTION fPage 28V  The court retains jurisdiction to
enforce the consent decree.

MODIFICATION AND ASSERTION OF AUTHORITY fPage 281  Any
modifications of the agreement can. be made only with the written consent of all the
parties and the approval of the court

Also, the representatives of the Parties certify that they have authority to enter into
the agreement and legally bind the parties to the agreement.

Question,

L. Does the assertion by the Governor and the A.G. that they have authority
to enter into the agreement and bindthe state, prevent the Ie%|slature or & private
party from challenging the agreement as beyond the power of the executive (e.g., If
one ‘of its provisions Violates"the state constitution)?

PF:Imb:pl
91-199.plm
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time of approval, 1in a manner inconsistent with the Parties”
intentions; and (4) the time 1i1or appeal from that judgment has
expired without the filing of an appeal, or the judgment has been
upheld on appeal and either the time for further appeal has
expired without the filing of a further appeal or no further
appealiis allowed.

Effect of Entry of Decree by Court
7. Upon approval and entry of this Agreement by the District
Court, this Agreement and Consent Decree shall constitute a final
judgment between the Governments and Exxon and Exxon Pipeline in
accordance with i1ts terms.
Payment Terms
8. Exxon shall pay to the Governments pursuant to this
Agreement a total of $900 million, discharged as follows:
(@ Exxon shall pay, within 10 days after the Effective
Date, $90,000,000.
(b) Exxon shall, pay on September 1, 1992 the amount
determined by the following formula:
amount payable = $150,000,000 minus X, where
"X* equals Exxon®s expenditures for work done from
January 1, 1991 to the Effective Date, 1In
preparation for and conduct of clean-up of the Oil
Spill in accordance with directions of the Federal
On-Scene Coordinator, up to a maximum of $%,000,000,

plus Expenditures made by Exxon for clean-up work



a -
after the Effective Date 1h accordance with
Paragraph 11.

(c) Exxon shall pay each of the amounts specified in the

following schedule by the dates set forth in that schedule:

September 1, 1993 $100,000,000
September 1, 1994 $ 70,000,000
September 1, 1995 $ 70,000,000
i September 1, 1996 $ 70,000,000
September 1, 1997 $ 70,000,000
September 1, 1998 $ 70,000,000
September 1, 1999 $ 70,000,000
September .1, 2000 $ 70,000,000
September i, 2001 $ 70,000,000

(d The payments required by this paragraph shall be
made as directed jointly 1in writing, not less than 5 business
days %efore the due datg, by the Assistant Attorney General,
Environment 1 Natural Resources Division, United States
Department of Justice,rand the Attorney General, State of Alaska.

9. If Final Approval has not occurred by the date a payment
required under Paragraph 8 1is due, Exxon shall, on or before that
date, deposit the amount of the payment into an interest-bearing
trust account (the "Escrow™) 1in a federally chartered bank
("Escrow Agent)*. The Escrow agreement between Exxon and the
Escrow Agent shall provide that the Escrow Agent shall submit to
the jurisdiction and venue of the United States District Court
for the District of Alaska 1in connection with any litigation
arising out of that Escrow agreement, Exxon 3hall notify the
Governments promptly in writing of any deposit of a payment due
under this Agreement into the Escrow. Upon Final Approval and

within five (5) business days of receipt of written instructions



as to payment signed jointly by the Assistant Attorney General,
Environment & Natural Resources Division, United States

Department of Justice, and the Attorney General, State of Alaska,
Exxon shall require that a sum be paid to the Governments equal

to all amounts required to be paid into the Escrow pursuant to
this paragraph together, with an amount calculated by applying to
each (@eposit a rate equal to the average daily yield on three-
month Treasury Bills in effect while the funds are on deposit.
"The average daily yield on three-month Treasury Bills* means the
arithmetic mean of the threa-month Treasury Bill rates, as quoted
in the H.15 (519) weekly release published by the Board of
Governors of the Federal Reserve System under the caption *U.S.
Government Securities/Treasury Bills/Secondary Market,*
multiplied by the actual number of days of such deposit divided
by 360. For the purposes of calculating such arithmetic mean,
each Saturday, Sunday and holiday shall be deemed to have a rate
equal to the rate for the i1mmediately preceding business day. It
the earnings accrued on the Escrow are insufficient to make the
payment to Governments required by this paragraph and to pay the
reasonable fees and expenses of the Escrow Agent, Exxon shall pay
the difference so that such amounts will be paid in full. No
amount shall be disbursed from the Escrow for any reason, except
to make the payment required by this paragraph or to pay
reasonable fees and expenses of the Escrow Agent and, after the
foregoing payments, to close out the Escrow, unless one of the

following events occurs: (1) the United States or the State



withdraws its consent to entry of the Agreement pursuant to
Paragraph 37; or (2) any Party terminates the Agreement pursuant
no Paragraph 38. If one of these events occurs, all sums in the
Escrow shall be returned .to Exxon.

10. As agreed to between the Governments, without any
consultation with or participation by Exxon or Exxon Pipeline,
the amounts paid under Paragraphs 8 or 9 shall be applied by the
Governments solely for the following purposes: (1) to reimburse
the United States and the State for response and clean-up costs
incurred by either of them on or before December 31, 1990 1in
connection with the 01l Spill; (2) to reimburse the United States
and the State for natural resource damages assessment costs
(including costs of 1injury studies, economic damages studies, and
restoration planning) 1incurred by either of them prior to the
Effective Date in connection with the Oil Spill; (3) to reimburse
the State for attorneys fees, experts® fees, and other costs
(collectively, “Litigation Costs") 1incurred by 1t prior to the
Effective Date 1in connection with litigation arising from the 01l
Spill; (4) to reimburse.the United States and the State for
response and clean-up costs incurred by either of them after
December 31, 1990 in connection with the Oil Spill; and (5) after
the Effective Date, to assess injury resulting from the Oil Spill
and to plan, implement, and monitor the restoration,
rehabilitation, or replacement of Natural Resources cr natural

resource services 1injured, lost, or destroyed as a result of the

o1l Spill, or the acquisition of equivalent resources or
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servicus: provided, however, that the aggregate amount allocated
for United States past response and clean-up costa and damage
assessment costs (under items 1 and 2 above) shall not exceed $62
million, and the aggregate amount allocated for State past
response and clean-up costs, damage assessment costs, and
Litigation Costs (under items 1-3 above) shall not exceed $72
million. The Governments represent that the monies paid by Exxon
to the Governments pursuant to this Agreement will be allocated,
received, held, ,and used in accordance with the Memorandum of
Agreementand Consent Decree between the United States and the
State of Alaska ('MOA"™),.which the Governments have submitted or
will submit to this Court to resolve claims of the Governments
against one another with respect to their respective shares 1in
recoveries for Natural Resource Damages resulting from the Oil
Spill. This paragraph and the MOA do not create any rights in,
or impose any obligations on, Exxon, Exxon Pipeline, Alyeska, or
any other person or entity except the Governments.
Commitment by Exxon to Continue Clean-up

11. (@ Exxon shall continue clean-up work relating to the
ol Spill afterthe Effective Date, as directed by and in
accordance with the directions of the Federal On-Scene
Coordinator ("FOSC"), subject to prior approval by the FOSC of
the costs of work directed by the FOSC. After the Effective
Date, Exxon shall also perform any additional clean-up work
directed by the State On-Scene Coordinator ("State 0SC") that

does not interfere or affirmatively conflict with work directed



Alaska Permanent Fund Corporation
P.O. Box 4-1000 Juneau, Alaska 99802-4100
(907) 405-2047

MEMORANDUM
DATE; March 191991

TO: SenTte SRecial Committee on the Exxon
Settlement

FROM: Jim Kelly ,
Research cer

SUBJECT: Present Value ofthe Proposed Exxon Settlement

Per your requeft, attached is a table which pr%wdes a rough a%)rommatlon of
the present value to the State of Alaska of the proposed Exxon settiement.
These numbers are not exact because this analysis assumes the pa,)(ments are
received on December 31 of each year, not September 1 Notwithstanding
this difference, the numbers as attached. are in the ball park — if the
assumptions made here about future inflation rates and the future value of
money turn out to he correct,

This analysis assumes a 6 percent JJer, year rate of inflation for each of the
next 10yeéars, and the opportunit _unng that same period of time to earn a
compound rate of return on dollars invested of9;[)ercent. For the Ion% term,
the Alaska Permanent Fund Corporation makes the same inflation and rate
of return assumptions.

There are undoubtedly a number of other issues involved in analgzmg the
financial aspects of the settlement, such as whether or not the State will
actually control disbursement or investment of all of the settlement monies,
etc. I" would suggest that you contact Tom Chester of the Legislative
Research Agency for a more détailed analysis.

cc. Tom Chester, Legislative Research Agency



Real 1991 $ Present Value FV of Payments In
Amts of Exxon Payments (Inflation @ 6%) (Return @ 9%) 2001 @ 9% Return
1991 140,000,000 140,000,000 140,000,000 331,380,000
61892 150,000,000 141,510,000 137,610,000 325,650,000
1993 100,000,000 89,000,000 84,170,000 199,200,000
11994 70,000,000 58,772,000 54,054,000 127,960,000
(p i 70,000,000 55,447,000 49,588,000 117,390,000
[1il 70,000,000 52,311,000 45,493,000 107,660,000
[0l 70,000,000 49,350,000 41,741,000 98,770,000
Ilia 70,000,000 46,557,000 38,290,000 90,650,000
[lia 70,000,000 43,918,000 35,133,000 83,160,000
200Q 70,000,000 41,433,000 32,228,000 76,300,000
2001 70,000,000 39,088,000 29,568,000 70,000,000

$950,000,000

$757,386,000

$687,875,000

$1,628,120,000



DIVISION OF LEGAL SERVICES

UEGHSI-ATIVE AFFAIRS AGENCY

STATE OF ALASKA
P.0. Box Y, Juneau, Alaska 99811 Deliveries to: 240 Main Stregt
907) 465-3867 or 465-2450 Court Plaza, Room 500
AX'(907) 465-2029 Mail Stop 3101
MEMORANDUM March 19, 1991
SUBJECT: Exxon Settlement: Overview of Memarandum of Agreement
and Consent Degree MOAé) and Preliminary Question$ Related
to It (Work Oraer No. 7LS1053)
TO: Senator Dick Eliason
FROM: Pamela Finley~g *»

Assistant Revisor 0f Statutes

OVERVIEW: MOA

The "Memorandum of Agreement and Consent Decree” E)M OA) settles a lawsuit that
has recently been filed, or will soon be filed, in federal District Court in Alaska. In
this lawsuit the federal and state governments are suing each other.. The MOA
concemns how the money recovere ]Oln'[|¥ b%,the U.S, and the State in the Exxon
case IS to be spent. Exxon is not a party to this lawsuit or the MOA.

Legal Basis. The Clean Water Act (CWA) sa¥s that the state is to recover for
Injuiries to natural resources "on behalf of the public as trustee,” 33 U.S.C. 1321(f)(5),
but does not address the mechanics of the “trust”. However, federal requlations
ado?ted under the CWA (or under CERCLA, but applicable to the CWA, 42 U.S.C.
965 (c)%, do address the mechanics of spendlng money recovered under the CWA.
The state trustee is aPpomted by the Governor, 422 U.S. .9607(% 2 %BE and recovers
on behalf of the public for damage to state resources. 40 CFR 300.605. The frustee
then devises a plan for the restoration, rehabilitation, replacement, or acquisition of
equivalent natural resources. 40 CFR 300.615(c)(4); and 43 CFR 11.93. The money

b15(c
Is then to he spent in accordance with this plan. 4% CFR 11.92(c).

]yPes of Damages. The MOA deals with three types of damages. First there are
dllowed expenses”. These are the unreimursed past expenses incurred by the state
or federal governments for assessment and restoration (response and cleanup) and
the state’s I|t|qat|on expenses.  Second there are unreimbursed costs of future
response and cleanup incurred by the state or federal government. Finally, there is
"natural resourc? dam?ge recovery," which is intended to gompensate for the damage
done state and federal natural resources. MOA 11A and G, pp.6-/.
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Allowed Expenses. The state can recover up to $72 million for its "allowed
expenses'. This money would be paid directly by Exxon to the state treasury “over
a period of five years.” MOA VB. The MOA does not say what 5 years, or Whether
the installments™are to be equal. Although the MQA is not entirely clear on this
Pomt, It appears that this money would have no restrictions on Its use’since it S|mRI,y
replaces m n_e?/ the state has alfeady spent on items allowed under the CWA. [f this
150, the legisfature could then appropriate the money for any purpose.

The federal government would also be reimbursed, directly by Exxon, for its past
restoration and assessment expenses, up to $62 million.

Future Response Costs, If the state or federal governments perform  response work
after December 31, 1990, and the work IS certified by the federal on-scene
coordinator (FOSC? or the state on-scene coordinator (SOSC), reimbursement for
those expenses shall also be paid by Exxon directly to the appropriate government.
MOA VB, p.13. It appears that arly such reimbursements 1o the state would go to
gggc?h%tep &Fgggtejry and be available”for appropriation without limitation as to' any

Natural Resource Damage Recovery, Whatever is left of the $900 million after
Exxon's cIeanuB costs drter December 31, 1990 have heen cdeducted, allowed
expenses have been paid fo the state (up to $/2 million) and federal (up to $62
m||||on? governments, and future response costs have been paid, will be deposited, in
%trust und in the courtbre%l]strg. Interestlnglly enough, the fe%eral requlations require
that money recovered by the State trustee Under the CWA Dde deposited ertherin a
special account in the state treasury, or in an interest bearing account hﬁ)(%yable to the
state agency acting as trustee, 43°CFR 11.92(ta)(2). However, the MOA does not
allocaté this money between the federal and state governments nor does It appear
to require that such an allocation be made In the’ future, While the regulations
2808959?06%%663 to cooperate, they do not explicitly authorize such a joint trust.

Under the MOA, six trustees (3 federal officials and 3 state officials) will decide how
to spend the mone¥1 in the trust fund. MOA IVA 1and 2, pp 9-10, 'If all six trustees
cannot agree as to now the money shall be spent, the federal district court judge will
decide; the trystees m?y also submit a dispute f% non-pinding mediation or “other
means of conflict resoltion." MOA IVA 3. The MQA refjuires, the trustees to
establish Procedures for"meaningful public participation” (including an advisory
%oup n _ormulatmﬁ an injury assessment and restoration plan. MOA'IVA 4, Oncg
Ine plan is established, it appears that the trustees would. spend the money to
implement it MOA [VA F()P 9-10. 1 have found. nothing in the MOA ‘that
requires the trustees to use federal or state agencies in spending the money, nor

anything that would prevent them from doing s. However, if some of the maney is
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{?Dbepus%j by a state agency, it would probably have to be appropriated. See MOA

Other. The MOA terminates Jo years from its effective date. The MOA does not
E% ggﬁt I(ejg::srlggve approval, or evén provide for it, but the MOA is referenced in the

PRELIMINARY QUESTIONS RELATED TO THE MOA

1. Since some of the natural resource recovery is received in,exchange for
damages done to state resources, does the money havé to be appropriated in"order
to comply with the stata constitution vesting” the approlorla lon' power in the
legislaturée? If so, how would that appropriation be accompiished , especially If the
gngtna%)e/ gg%ong% spent (out of the court registry) on something other than activities of

_ 2. 1s the_dedication of funds to a specific purpose contrary to the state
constitution prohibiting such dedication. (See question #1 re consent decree.)

3. Would expenditures from the trust be subject to AS 36.30, the state
procurement code?

4. Who, if anyone, will perform audits of the trustees' expenditures?

5.. What rules agfl_y to deposits in the court registry? Are deposits in the
court registry Interest bearing? May they be invested?

. 6. The MOA (as well as the consent decree) refers to “natural resource
services" MOA p. 8 (top) and paragraph 13C's last sentence. What are these?

1. How will the trustees know how much of the trust fund should be spent on
(rjgsrgagcee Stg state resources and how much should be spent on damage to federal
Urces?

8. Will the federal government be able to Pa for some of its existing reqular
staff out of the trust fund On the theory that the rederal employees,are working on
assessment and restoration related to the oil spill? In short, can this money simply
be substituted as the funde source for services the federal governmenit would
provide anyway out of other federal funding?

9. Is the existence of the trust fund in the court registry and the commingling
of state and federal damages allowed under applicable féderal regulations?
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10. The MOA, p aragragh VConp 13 stateﬁ that the mone?/ will be s ené on
restoration of natural resotirces in Alaska unless the trustees decide that spending
funds out3|de of Alaska is necessary for the effective restoration, rep lacement or
acqwsmon of equivalent natural resources (or services) injured in Alaska. What does
this mean? Would it aIIow the money to be used 'to ‘establish parks, institutes,
centers, efc. in other states?

11. The MOA notes that the A.G. and the commissioners of fish and game
and enwronmental conservation are the state trustees. (The trustees can be chafiged,
MOAI 8 Wil the commissioners have the time to establish the restoration

plan_and |m ement |t In addition to their other dutles? Will additional staff be
required in the state bud ettoaowth?m fo do s0? WhovvaJI pay for administrative
ex%enseso the trust? The trust? Wil this eat up the trust?

12, For the Purposeso f the oil spill I|t|%at|on and use of money recovered, the
federal government wall be abe to assert that It IS a co-rustee over all nafural
resources injured bY the oil spill, ‘the state can assert the same as to federal
resources. MOA V11 B, p. 14 What are the implications of this paragraph?

13 1f the Ieg}_\slature approves the consent decree, will it be prevented from
challenging the

14. Could the legislature, by enactln egislation, retain greater control over
h trust Cloroceeds than “allowed t%ythe l\/I ﬂ)ut still be within the limits of the
CWA and applicable regulations)’

15. Will reimbursements for past allowed ex enses and future clean up costs
go to the general fund without any restrictions on its use?

16. Does the A.G. believe it is bound by 43 CFR 11.92 and 11.93 (the way
money must be spent)?

1. | the trustees buMand develop real estate, who will own it? Who will be
responsible for it when the MOA terminates?

PF:{)I
91-182.plm
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MEMORANDUM March 19, 1991

SUBJECT: Overview of Consent Decree and Preliminary Questions related

to it (Work Order No. 7L51053
TO: Senator Dick Eliason
FROM: Pamela Finlef

Assistant Revisor of Statutes ~ # )

OVERVIEW: CONSENT DECREE.

This settles the case between the State and Exxon and the U.S. and Exxon for civi
dama%es against Exxon ansmg out of the Exxon Valdez oif spill. The case has
recen ¥been or will soon be, iled in fedleral District Court in Alaska. It is based
on the Tecleral Clean Water Act (CWA), 33 US.C. 1321(f). The state has the choice
of sumﬂ,m state court under state law, or federal court under the Clean Water Act.
In re Allied Towing Corp.. 478 F. SuRp. 398 (E.D. Va. 1979). If it chooses to pursue
its federal remedies (by agreeing to the consent decree), it will give up all but one of,
Its state claims..(The one’involves fisheries busingss taxes.) it Will also be bound by

certain restrictions in the CWA and related regulations.

Legal Basis, Jurisdiction Is based on the federal Clean Water Act (CWA), 33 U.S.C.
1321(f).  The state angd the federal qovernment each_have thie right to Tecover for
their own damages under the CWA. In re Allied Towm% Corp.;stipra. There does
not agpear to b& any requirement that the damages to the state and the damages to
the federal government be combined, althoughthe consent decree does combine
them. - Howeéver, if the state chooses to sue tnder the CWA, it must abide by the
limitatigns of that Act as to (1) the types of damages that can be recovered, (2) the
things for which money recovered Can be spent, and (3) the use of a trustée in
developing a plan for sPendmg the money recovered, The State’s damages under the
Cé/\/YA(f)?gt)e( Br)ecovered hrough a trusteé appointed by the Governor. 42 U.S.C.

0
ypes of Dama%es_. Under the CWA, the state can recover for the costs of
feplacing or restoring” the damaged natural resources.

—
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Amount to be Paid. The consent decree requires Exxon to pay $900 million less (11
Exxon’s clean up costs from 1/1/91 to the date the consent decree IS signed (up fo'$
million), and (2) Exxon’s clean up costs from the date the consent décree is signed
through the_date the consent decree is approved (including any a?peals from It). "See
CD §a), %.7 and CD 11, 1])p. 11-12. The rest is to be paid in Tastallments from 1991
through 2001. CD 8, gp. -, There is no Interest accruing on the unpaid amounts
beforg they are due, but interest does accrue on overdué paYments. CD3l, p. 23,
Th% $900 million gless Exxon's clean ug costs from 1/1/91) Is the total thatés owed
to both the state and federal governments. The consent decree does not Say how
much of this is the federal government's money and how much is the state’s money.

To Whom Paid. The trustees (three federal apé)ointed by the President and three
Btﬁt c&fg%&lﬁ as)pénnted by the Governor) tell Exxon to whom the money is to be

Restrictions on Use. In the consent decree the U.S. and the State agree that the
money willbe used as follows:
_ (]J 10 reimpuyse t?)e U.S. and the State for response and cleanup costs
incurre t1)ythe_m before 1/1/91

2. To reimburse the U.S. .and the State for damage assessments done before
the date the consent decree is signed. _

3. To reimburse the State for litigation costs incurred before the date the
consent decree is signed. _

4 To reimburse the U.S. or the State or both for cleanup costs incurred by
either of them after 12/31/90 and to plan, implement, and monitor the restoratjor,
rehabilitation, or replacement of natural resources or natural resource Services
|r|yured, I?st or destroyed bg the oil spill, or to acquire equivalent natural resources
or natural resource SErvices.

The amount that can be returned to. the state for past resgonse,a,nd cleanup costs
Past damage assessments, and itigation fees, js limited .to $72 million. The amount
hat can be, r%turne_d_to the fedéral govemnment for OPa§t resPonse, cleanup, ana
ﬁsessment 15 $62 million. The remairider is to be used by the trustees for things in

Who Decides How the l\_/Ione,Y is Used. . The MOA, rather than the consent decree,
is the document that primarily deals with the use of the money, However, in the
consent decree the governments “represent” that the money will be disbursed in
accordance with the MOA. CD 10, p.II. “Also, the consent decree does contain the
restrictions discussed above as to how the maney can be used. Moreover, even if
there were no MOA, the CWA restricts the” use of the money to restorlng,
rehabﬂﬂatmg or acquiring the equivalent of the natural resources that were damaged.
33 US.C. 1321(f)(5] The requlations under the CWA also require the state trustee
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to adopt a plan, and the money to be spent in accordance with that plan. 43 C.F.R.
11.92 and 11,93, However, the “up to'$72 million” that is to be reimbursed to the
state for past cleanup, response, assessment, and litigation costs, and any money
reimbursed to the state for future clean up should go Tnto the general fund and be
available for any use, (The consent decree and MOA are not Clear on this, but it
would make sense since, with the possible exception of litigation costs, this Is
"reimbursement” for money already Spent for the required USes.)

Other. The consent decree also addresses releases, reopener for. damage that could
not have been anticipated at the time of the settlement, provisions Covering the
TAPL fund AI}/eska, and third parties.. Note that if the court. approve$ the
settlement, the, State gives up all its civil claims relatlnﬂ]to the ol spill, mcludln? those
currently pending In State court, except the amount that would have been refunded
to local governments under AS 43.75.130 (fisheries business tax). CD 13, pp. 14-15.

The consent decree also allows the State or the U.S. to witharaw from it within 45
days after the publication of the proposed consent decree in the Federal Register if
comments received on It show it IS mapgroPrlate, |mproper37or Inadequate, or If

Alaska’s legislature does not aﬁprove it by that time.. CD 37, r|o 26 nK of the
Parues ma%wnhdraw for certain other reasons as well, including failure of the court

0 accept the plea agreement in the criminal case. See CD 38, p. 27
PRELIMINARY QUESTIONS RELATED TO THE CONSENT DECREE

1 Art.IX; sec. 7 of Alaska’s Constitution prohibits dedicated funds. Money
recovered under the GWA, must be dedicated. Can the A.G. chose to settle a case
under a law that requires a dedicated fund, espec|a||7y when the state could recover
under state law, which does not require dedication? IS, recovery under the CWA
\?v%rlﬂgl%%ttloanpmya? "fedleral program" such that the prohibition against dedicated funds

2. Alaska's constitution vests the appropriation power in the legislature aione.
Federal laws and requlations applicable to the CWA reckuwe the Governor to ap{aomt
a trustee who will decide how money recovered under the CWA Is to be spent. Is the
scheme under the CWA contrary to Alaska's constitution, and If so, does the A.G.
have the power to enter into an‘agreement under the CWA?

3. What guarantee is there that Exxon will pay the required amounts? Is this
a debt discharggable in bankruptcy?

4. Are the amounts Exxon will pay deductible under federal tax laws? Under
state tax laws?
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. 5. If the legislature does not approve the settlement, can the state still agree
to it? (It appears the answer is yes?]. Should/can the legislature intervene in“the
g%%er | vﬁ?ﬁe If it does not, approve the settlement, but the Governor decides to go

a the settlement’

6. How much has the state spent for response, cleanup, damage assessment
and [itigation costs? (This question Includes supplementals tied to the ofl spill and
reqular"department budq_elts related to it.) .How much has Exxon reimbursed for
these activities to date? How does the remainder owm% compare to the $72 million
maximum that the state could get back as reimbursemedt under the consent decree?

1. To what extent would the legislature’s approval of the consent decree
constitute an approval of the MOA?

g. At the bottom of page 10 and top of page 11, the consent decree refers to
"natural resources or natural resource services” that were Injured, lost, or destroyed
ggrc\i/ iEheq?acqwsﬂmn of equivalent "resources or services'. Whit isa "natural resotirce

PF.pl
91-f83.p|m
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MEMORANDUM March 19 1991

SUBJECT: Sectional Analysis of Consent Decree (W.0. 17LS-1053)

TO: Senator Dick Eliason

FROM: Pamela

Assistan

SECTIONAL ANALYSIS OF CONSENT DECREE
THROUGH PARAGRAPH 12

INTRODUCTION. Pagles 2-3. This sets out the background of the fedieral case. The
|mRortant points are (1) an assertion that only the Trustees are entitled to act on
benalf of the public as trustees to recover damages to the natural resources arlsm%
from the oil spill: (2) the payments by Exxon are in addition to the $2 billion tha
Exxon alleges It has spent for 3oast clednup and reimbursements to the federal, state,
and local governments; and (3) the pa)(ments are made In response to " pending or

potential Civil claims for damages or other civil relief.”

Questions.

1 Could the state still sue Exxon for violation of state criminal laws? Does
it intend to do so?

2. Does the fact that the money is exchanged for the extinguishment of claims
under state law affect the applicability of the CWA and regulations under it?

JURISDICTION. fPage 4). This sets out the hasis of the federal district court's
j&rlsdlc\}\llorg—fﬁdteral question; maritime and admiralty, U.S. as a plaintiff; and the
ean Water Act.

Question.

L ,Wh7y did the parties want to have a consent decree as well as an agreement
extinguishing claims? (To have a remedy available to enforce agreement? Other?)
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PARTIES.fPage 41, This sets out the parties to the aqreement. Note that "Exxon"
Includes the T/V EXXON VALDEZ, but does not inlude Exxon Pipeline.

DEFINITIONS./Page,s 5-7). This section defines terms used in the consent decree.
"Governments” is defined earlier (page 1) to mean the U.S. and the State of Alaska.

Note tha "nﬁtural resources" includes those belonging to the federal government, the
state, or both.

For the purposes of the consent decree, the only state trustee is the attorney general.

The "effective date" is the date all parties have signed the agreement, while “final
approval” does not occur until 45 days after the agreement has been published in the
Federal Register, and the court has approved the a%reement_and the time for appeal
from ‘hat ecision has elapsed without appeal, or The decision has been upheld on

appeal.

Special attention should be paid to the definition of “natural resource damaqes." It
mcludeslucélfergq es {0 natural resources arising under state as well as federal Taw. It

also Inc conomic rent",

Questions.

1 Why are the natural resource damages of the state not separated from the
natural resource damages of the federal government?

.. 2. If the court signs the consent decree, when does the time for appealing that
decision expire?

. 3. Does the reference to claims under state law mean that this recovery is not
entirely under the CWA?

4. What d"o_thf terms in the first three lings of pag?Gmean? Does "natural
resource damage” include economic loss o the state e.g., lost taxes?

5. .When was the last date that all parties signed? (My copy does not show
Exxon's signature.)

EFFECT OF ENTRY OF DECREE {Pa e 1). Once the decree is signed and
entered b% the court, It L.a f{nal judgment between the state and federal governments
and Exxon and Exxon Pipeline.

PAYMENT TERMS; PARAGRAPH 8 (Pages 7-8). Exxon is to pay to. both
governments jointly, a total of $900 million. The first’payment of $90 miflion is due



Senator Dick Eliason
March 19, 1991
Page 3

10 days after the effective date. The second payment is due September |, 1992. The
amount of the second payment s $150 million; less (1) Exxon's cleanup costs from
January 1 1991 to the effective date (IUP to $4 million); and (2) Exxon’s cleanup costs
from the effective_date to the date of inal approval. On September 1, 1993, Exxon
15 to pay $100 million. On September 1 of eacm%/ear from 1994 t_hr_ough_?.OOl, Exxon
5 10 paY $70 million. The payments shall be made as directed jointly in writing by
the state attomney general and the federal assistant attomey general in charge of
environment and ndtural resources.

Questions.
1. What is the present value of the amounts to be paid by Exxon?
2. Has Exxon paid the first $90 million?

3. What quarantee is there that Exxon will pay the required amounts? Is this
a debt dischargeable in bankruptcy?

4. Are the amounts Exxon will pay deductible under federal tax law? Under
state tax laws?

ESCROW: PARAGRAPH 9 (Pages 8-101. If final approval of the consent decree
has not occurred when a paymentis due (which will almost certainly be the case with
the first paymenR, EXxon IS to deposit the payment in an escrow account and notify
the sta. s and federal governments. The escrow agent must submit to the court’s
jurisdiction. After final approval, and 5 days aftér notification by the state and
federal attorneys general, the money shall’ be paid to the "governments”, plus
Interest. The intefest is based on the average daily weld on three-month treasury
bills. It the amount in the escrow account iS not Sufficient to pay that amount of
Interest and the escrow expenses, Exxon must make up the difference. If either
government withdraws its consent under paragraph 37, or any party terminates the
%;reement under paragraph 38, the money in"the escrow account shall be returned

Exxon.

USE OF MONEY: PARAGRAPH 10 (Tapes 10-111 In this Paragraph the

8overnments agree hetween themselves how the money Is to be spent. The consent
ecree states that neither Exxon, Exxon Pipeline, Alyeska, nor anyone except the

governments obtains a right or obligation as a result of this paragraph.

The U.S. and the State "agree” that the money will be spent only as follows:

(] to reimburse the state and federal governments for response and cleanup
costs incurred before January 1, 1991,
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_(2) to reimburse the state and federal governments for damage assessment
costs incurred before the effective date;

(3) to reimburse the state for litigation costs incurred before the effective date;

_(4) to reimburse the state and feceral governments for cleanup and response
costs incurred by either of them after December 31, 1990; and

,,(IS),to assess injury and plan, implement, and monitor the restoration
renabilitation, or replacement of natural resources (or natural resource_sewlcesj,
Injured, lost, or destroyed as a result of the oil spill; or acquire the equivalent o
those resources or Services.

The maximum amount that the state can receive as reimbursement for past
[esponse, cleanuP, assessment, and litigation expenses is $72 million. The maximum
amount that the Tederal go_vernmen_t cal recelve as reimbursement for past response,
cleanup, and assessment is $62 million,  The federal and state. governments also
;ﬁep{\ﬁ%eﬂtu that the amount recovered from Exxon will be spent i accordance with

e .

Questions.

1 Art. IX, sec. 7 of Alaska's Constitution prohibits dedicated funds. Money
recovered under the CWA must be dedicated, as this paragraph reflects. Can the
A.G. chose to settle a case under a law that requires a dedicated fund, especially
when the state could recover under state law, which does not require dedication? IS
recove_r%( under the CWA participation in a "federal program" such that the
prohibition against dedicated funds would not apply?

2. Alaska's constitution vests the appropriation power in the legislature alone.
Federal laws and regulations applicable to the CWA require the Governor to appoint
a trustee who will decide how money recovered under the CWA is to be spent. IS
the scheme under the CWA contrary to Alaska's constitution, and If so, does the
attorney general have the power to enter into an agreement under the CWA?

.3 How much has the state spent for response, cleanup, damage assessment
and itigation costs? (This question Includes supplemental tied to the ofl spill and
reqular~department budgets related to it) How much has Exxon reimbursed for
these activities to date? How does the remainder owing compare to the $72 million
maximum that the state could get back as reimbursement under the consent decree?

4. To what extent would the legislature’s approval of the consent decree
constitute an approval of the MOA?
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5. This paragraph refers to "natural resource services." What is a "natural
resource service™

. Itappears that the reimbursements to the state (up to $72 million) are not
restricted as to use . Is this true?

7. Despite the statement tq the contrary, will a private party have a right to
enforce the regtncnons In use set forth In thls%aragrap%? Pary :

EXXON'S, CONTINUED CLEANUP: PARAGRAPH 11 fPage 111 Paragraph
11(a) requires Exxon to continue cleanup work after the effective date, as directed
by e fecieral on-scene coordinator (FOSC), subject to prior approval of costs by the
FOSC. In addition Exxon shall perform ceanulp work as directed by the staté on-
scene coordinator, to the extent it does not conffict with the directions of the FOSC
or federal law, subject to prior approval of costs. This paragraph also states that
“Exxon should have no liability to any person or entity, including the Governments
by reason of undertaking clean-up work performed i accordance with directions of
the FOSC for the State OSC."" Undler paraﬁraph 11(h), Exxon’s obllgatlon for
cleanup ends upon final approval of the setflement "except as set forth in this
Agreement”. In addition, Exxon gets a credit for its expenditures for cleanup under
this E)aragraph. "Expenditures” inCludes salaries, wages, benefits, expenses for Exxon
employegs, for contractors, for equipment . purchase and rental, for office and
warehouse space, and for insurance, accounting, and other professional services.

Questions.

L If the State OSC or the FOSC disagree with Exxon's proposed costs, does
Exxon still have to do the work? (What does ™subject to prior approval" mean?) In
the event of a dispute about the costs, who makes the final decision?

2. The first sentence of L1(b) provides that Exxon has no cleanup obligations
after final approval of the consent decree "except as set forth in this Agreement.”
g)é)grso \%}cher paragraph of the agreement impose cleanup obligations after final

... 3. What does the last sentence of 11(a)—concerning immunity of Exxon from
liability "b% reason of undertakmq clean-up work" in accordance with directions of the
FOSC or State OSC— mean? s it intended to immunize, Exxon from ligbility for
acts connected with cleanup work Exxon does under direction of the FOSC or State
0SC? Can_It be read as an agreement by the state and federal governments to
indemnify Exxon If a third partyrecovers against Exxon based on acts related to this
((:Jlgﬁprlégz clg'(rlﬁ% it apply to past work? Does it apply to workers compensation?
ims
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EXXON’S CONTINUED CLEANUP: PARAGRAPH 12 (Pages 13-141. If the
agreement is terminated, or the court does not approve it, Exxon can setoff
expenditures made by Exxon under paragraph 11 against any liability Exxon may have
to either government as follows:

(1) 1f the Post-effective date expenditures are $35 million or less, the setoff
does not ‘apply unless Exxon shows both

» (a) that based on information available to the FOSC or State QSC the
anticipated cost was rossly{ dlsProportlonate to the net environmental benefits
antl_cgaated, of the work cquld not reasonably have been expected to result in a net
environmental bengfit: and

_ (b? that Exxon submitted a written objection to the work a reasonable
time before beginning It, explaining Its objections.

22 If the post-effective date expenditures are above $35 million, Exxon %_ets
the setoff unless the government or governments show  that based on the informalion
available to the FOSC or State OSC,"the work was reasonably expected to result in
a net environmental benefit and the anticipated cost was not substantially out of
proportion to the net environmental benefit reasonably anticipated from the work.

Question.

1. Can Exxon setoff amounts approved by the FOSC against amounts owed
the State? Can Exxon setoff amounts approved ty the State OSC against amounts
owed the federal government?

PF:Imb:pl
91-187.plm
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UNITED STATES DISTRICT COURT
DISTRICT OF ALASKA

UNITED STATES OF AMERICA,
Plaintiff,
V. Civil Action No.

EXXON CORPORATION, EXXON SHIPPING
COMPANY, and EXXON PIPELINE COMPANY,
In personam, and the T/V

EXXON VALDEZ, in 5SD,

Defendant?. .

The STATE OF ALASKA,

Plaintiff,
V. Civil Action No.

EXXON CORPORATION, EXXON SHIPPING
COMPANY, and EXXON PIPELINE COMPANY, AGREEMENT AND

In pjra<?naa> and the t/v CONSENT DECREE
EXXON VALDEZ, ifl ram.

Defendants.



This Agreement and Consent Decree (the '‘Agreement®*) 1iIs made
and entered into by the United states of America and the State of
Alaska ('State') (collectively referred to ae the "‘Governments'),
Exxon Corporation and Exxon Shipping Company ('Exxon Shipping™)
(collectively referred to, together with the T/V EXXON VALDEZ,
as "Exxon'™), and Exxon Pipeline Company ('Exxon Pipeline').

inms-fIMsUsn

On the night of March 23-24, 1989, the T/V EXXON VALDEZ,
owned by Exxon Shipping, went aground on Bligh Reef iIn Prince
willtam Sound, Alaska. As a result of the grounding, several of
the vessel"s cargo tanks ruptured and approximately 11 million
gallons of crude oil owned by Exxon Corporation spilled into
Prince william Sound (the "Oil Spill'™).

The State has filed an action in the Superior Court for
the State of Alaska, Third Judicial District, arising from the
O1l Spill, 1identified as State of Alaska v. Exxon Corporation, et
al., Civil No. 3AN-89-6852 (*'State Court Action'), and Exxon has
asserted counterclaims against the State iIn that action.

On or before the lodging of this Agreement with the
Court, the United States and the State will each have filed a
complaint i1n this Court against Exxon and Exxon Pipeline,
asserting civil claims relating to or arising from the oil Spill
("'Federal Court Complaints'). Exxon and Exxon Pipeline have
asserted or will assert counterclaims against the United States

and the State iIn their responses to the Federal Court Complaints.
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Exxon Corporation and Exxon Shipping Company have also filed
administrative damands against the Unitad States Coast Guard,
with the U.S. Coast Guard, Coast Guard Maintenance & Logistics
Command-Pacific at Alameda, California under data of Septe-ibar
21, 1990.

The United St"tas and the State represent that i1t is their
legal position that only officials of the Unitad States
designated by the President and state official* designated by the
Governors of the respective states are entitled to act on behalf
of the public as trustees of Natural Resources to recover damages
for injury to Natural Resources arising from the Oil Spill under
Section 311(F) of the Clean Water Act, 33 U.S.C. § 1321(F).

Exxon represents that, during tho period from the Oil
Spill through the end of 1990, it expended In excess of
billion for clean-up activities and reimbursements to the
federal, State, and local governments for their expenses of
response to the Oil Spill.

The Parties recognize that the payments called for 1iIn
this Agreement are In addition to those described above, are
compensatory, and remedial In nature, and are made to the
Governments In response to their pending or potential civil
claims for damages or other civil relief against Exxon and Exxon
Pipeline arising from the Oil Spill.

NOW, THEREFORE, the Parties agree, and i1t is hereby
ORDERED, ADJUDGED, AND DECREED as follows:
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1. The Court has jurisdiction over tho subjact matter of the
claims sot forth in tho Federal Court Complaints and over the
parties to this Agreement pursuant to; among other authorities,

28 U.S.C. H 1331, 1333 and 1345, and section 311(f) of tho Clean
water Act, 33 U.S.C. $ 1321(F). This Court also has personal
Jurisdiction over Exxon and Exxon Pipeline, which, solely for the
purposes of this Agreement, waive all objections and defenses
that they may have to the jurisdiction of the Court or to venue
in this District.

Parties

2. "United States™ means the United States of America, In
all 1ts capacities, including all departments, divisions,
independent boards, administrations, natural resource trustees,
and agencies of the federal government.

3. "State" means the State of Alaska, iIn all 1ts capacities,
including all departments, divisions, independent boards,
administrations, natural resource trustees, and agencies of the
state government.

4. "Exxon' means Exxon Corporation, a Mew Jersey
corporation, Exxon Shipping Company, a Delaware corporation, and

the T/V EXXON VALDEZ, Official Number 692966 (how the T/V EXXON
MEDITERRANEAN) .

5. "Exxon Pipeline” means Exxon Pipeline Company, a Delaware

corporation.



Definitions
6. Whenever the following capitalized terms are used iIn this
Agreement, they shall have the following meanings:

@ "Alyeska" means Alyeska Pipeline Service Company, a
Delaware corporation, i1t* shareholders and owner companies, and
Its present and former shareholder representatives.

@®) The "TAPL Fund" means the Trans-Alaska Pipeline
Liability Fund, a federally chartered corporation organized and
existing under the laws of the state of Alaska.

(© "Natural Resources" means land, fish, wildlife,
biota, air, water, ground water, drinking water supplies, and
other such resources belonging to, managed by, held in trust by,
appertaining to, or otherwise controlled by the United States
(including the resources of the fishery conservation zone
established by the Magnuson Fishery Conservation and Management
Act of 1976, 16 U.S.C. & 1801 aflSj.), and/or the State.

(@ "Natural Resource Damages' means compensatory and
remedial relief recoverable by the Governments in thelr capacity
as trustees of Natural Resources for Injury to, destruction of,
or loss of any and all Natural Resources resulting from the Oil
Spill, whether under the Clean Water Act, 33 U.S.C. & 1251, at
sea.. the Trans-Alaska Pipeline Authorization Act, 43 U.S.C. 8§
1651, ai sea.. or any federal or state statute or maritime or
common law relating to the environment, including (1) costs of
damage assessment, (2) compensation for loss, Injury, Impairment,

damage or destruction of Natural Resources, whether temporary or



permanent, or for lose of use value, non-use value, option value,
amenity value, bequest value, existence value, consumer surplus,
economic rent, or any similar value of Natural Resources, and (@
costs o restoration, rehabilitation or replacement of injured
Natural Resources or the acquisition of equivalent resources.

©® '"Party" or '"Parties'" means Exxon, Exxon Pipeline,
the United States, and the State, or any of them.

(M "Trustees™ means the Secretaries o;f the U.S.
Departments* of Agriculture and Interior, the Administrator of the
National Oceanic and Atmospheric Administration, U.S. Department
of Commerce, and the Alaska Attorney General

@ The "Onl Spill" means the occurrence described 1In
the TfTirst paragraph of the Introduction above, and all
consequences proximately caused by or arising from the oil Spill,
including, without limitation, response, cleanup, damage
assessment and restoration activities.

(h) "Effective Data" shall moan the earliest data on
which all Parties have signed this Agreement.

() "Pinal Approval™ shall mean the earliest date on
which all of the following have occurred: (1) the Agreement has
been lodged with the Court and noticed iIn the Federal Register,
and the period for submission of public comments has expired;

(@ the period for withdrawal of consent by the Governments under
Paragraph 37 has expired; (3 the Court has approved and entered
the Agreement as a judgment, without modification and without

interpreting a material term of the Agreement, prior to or at the



tin® of approval, In a manner iInconsistent with the Parties”
intentions; and (4 the time for appeal from that judgment has
expired without the filing of am appeal, or the judgment has been
upheld on appeal and either the time for further appeal has
expired without the filing of a further appeal or no further
appeal 1s allowed.

Efggct of Entry-<?f. Baer*.* -bx-ggurfc
7. Upon approval and entry of this Agreement by the District

court, this Agreement and consent Decree shall constitute a final
jJjudgment between the Governments atd Exxon and Exxon Pipeline in
accordance with 1ts terms.
Payment Terms
8. Exxon shall pay to the Governments pursuant to this
Agreement a total of $00 million, discharged as fellows:
@ Exxon shall pay, within 10 days after the Effective
Date, $90,000,000.
®) Exxon shall pay on September 1, 1992 tho amount
determined by the following formula:
amount payable » $150,000,000 minus X, where
*X* equals Exxon®s expenditures for work done from
January 1, 1991 to the Effective Date, 1In
preparation for and conduct of clean-up of the Oil
Spill iIn accordance with directions of the Federal
On-Scene Coordinator, up to a maximum of $4,000,000,

plus Expenditures made by Exxon for clean-up work
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after the Effective Data In accordance with
Paragraph 11.
(© Exxon shall pay each of the amounts specified iIn the
following schedule by the dates set forth iIn that schedule:

September 1, 1993 $100,000,000
September 1, 1994 $ 70,000,000
September 1, 1995 $ 70,000,000
September 1, 1996 $ 70,000,000
September 1, 1997 $ 70,000,000
September 1, 1998 $ 70,000,000
September 1, 1999 $ 70,000,000
September 1, 2000 $ 70,000,000
September 1, 2001 $ 70,000,000

(d The payments required by this paragraph shall be
made as directed jointly iIn writing, not leas than 5 business
days before the due date, by the Assistant Attorney General,
Environment & Natural Resources Division, United States
Department of Justice, and the Attorney General, State of Alaska.

9. IT Final Approval has not occurred by the date a payment
required under Paragraph 8 is due, Exxon shall, on or before that
date, deposit the amount of the payment into an interest-bearing
trust account (the "Escrow*) 1iIn a federally chartered bank
("'Escrow Agent)'. The Escrow agreement between Exxon and the
Escrow Agent shall provide that the Escrow Agent shall submit to
the jJurisdiction and venue of the United States District court
for the District of Alaska In connection with any litigation
arising out of that Escrow agreement. Exxon shall notify the
Governments promptly in writing of any deposit of a payment due
under this Agreement iInto the Escrow. Upon Final Approval and

within five (B) business days of receipt of written instructions



as to payment signed jointly by the Assistant Attorney General,
Environment & Natural Resources Division, United States
Department of Justice, and the Attorney CGeneral, State of Alaska,
Exxon shall require that a sum be paid to the Governments equal
to all amounts required to be paid Into the Escrow pursuant to
this paragraph together with an amount calculated by applying to
each deposit a rata aqual to the average daily yield on three-
mor.th Treasury Bills iIn affect while the funds are on deposit.
"The averaga daily yield on three-month Treasury Bills* means the
arithmetic mean of the three-month Treasury Bill rates, as quoted
in the H.15 (319) weekly release published by the Board of
Governors of the Federal Reserve System under the caption "U.S.
Government Securities/Treasury Bills/Secondary Market,*
multiplied by the actual number of days of such deposit divide
by 360. For the purposes of calculating such arithmetic mean,
each Saturday, Sunday and holiday shall be deemed to have a rate
equal to the rate for the immediately preceding business day. If
the aarnings accrued on the Escrow are insufficient to make the
payment to Governments required by this paragraph and to pay the
reasonable fees and expenses of the Escrow Agent, Exxon shall pay
the difference so that such amounts will be paid in full. No
amount shall be disbursed from the Escrow for any reason, except
to make the payment requ Zred hy this paragraph or to pay
reasonable fees and expenses of the Escrow Agent and, after the
foregoing payments, to close out the Escrow, unless one of the

following events occurs: (1) the United States or the State
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withdraws i1ts consent to entry of tha Agreement pursuant to
Paragraph 37; or (2) any Party terminates the Agreement pursuant
to Paragraph 38. If one of these ovents occurs, all sums iIn the
Escrow shall be returned to Exxon.

10. As agreed to between the Governments, without any
consultation with or participation by Exxon or Exxon Pipeline,
the amounts paid under Paragraphs 8 or 9 shall be applied by the
Governments solely for the following purposes; (1) to reimburse
the United States and tha Stat® for response and clean-up costs
incurred by either of thom on or before December 31, 1990 in
connection with the Oil Spill; (@ to reimburse the United States
and the State for natural resource damages assessment costs
(including costs of iInjury studies, economic damages studies, and
restoration planning) incurred by either of them prior to the
Effective Date in connection with the Oil Spill; (@ to reimburse
the State for attorneys fees, experts® fees, and other costs
(collectively, 'Litigation Costs'™) incurred by it prior to the
Effective Date iIn connection with litigation arising from the oil
Spill; (@ to reimburse the United States and the State for
response and clean-up costs iIncurred by either of them after
December 31, 1990 in connection with the Oil Spill; and G) after
the Effective Date, to assess injury resulting from the oil Spill
and to plan, implement, and monitor the restoration,
rehabilitation, or replacement of Natural Resources or natural
resource services injured, lost, or destroyed as a result of the

Onl Spill, or the acquisition of equivalent resources or
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service#; provided, however, that tha aggregate amount allocated
for Unitad States past response and clean-up costs and damage
assessment costs (under items 1 and 2 above) shall not exceed $62
million, and tha aggregate amount allocated for State past
response and clean-up costs, damage assessment costs, and
Litigation Costs (under items 1-3 above) shall not exceed $72
million. The Governments represent that tha monies paid by BExxon
to the Governments pursuant to this Agreement will be allocated,

received, held, and used In accordance with the Memorandum of
Agreement and Consent Decree between the United States and the
State of Alaska ('MOA™), which the Governments have submitted or
will submit to chis Court to resolve claims of the Governments
against one another with respect to their respective shares 1iIn
recoveries for Natural Resource Danisges resulting from tha Oil
Spill. This paragraph and the MOA do not create any rights in,
or impose any obligations on, Exxon, Exxon Pipeline, Alyeska, or
any other person or entity except the Governments.
Qsmizm nt By Exxon to continue. .Cl«n-up

11. (@ Exxon shall continue clean-up work relating to the
Onl Spill after the Effective Date, as directed by and iIn
accordance with the directions of the Federal On-Scene
Coordinator ('FOSC'"), subject to prior approval by the FOSC of
the costs of work directed by the FOSC. After the Effective
Date, Exxon shall also perform any additional clean-up work
directed by the State On-Scene Coordinator ('State 0SC'") that

does not interfere or affirmatively conflict with work directed
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by the FOSC or with federal law, In accordanca with the
directions of, and subject to prior approval of coots by, the
State 0SC. IFf Exxon concludes that work directed by the State
OSC would interfere or affirmatively conflict with work directed
by the FOSC, or with federal law, 1t shall promptly notify the
State 0OSC and the FOSC of the potential conflict and shall not be
required to proceed with the work directed by the State 0SC until
the FOSC or the Court determines that there i1s no conflict or
that any potential conflict has been eliminated, and directs
Exxon how to procoed. Exxon should have no liability to any
person or entity, including the Governments, by reason of
undertaking clean-up work performed xn accordance with directions
of the FOSC or tha State OSC.

() Upon Final Approval, Exxon shall have no further
obligations with respect to clean-up of the Oil Spill except as
sat forth In this Agreement and iIn addition Exxon shall be
entitled to a credit, to be applied to the next payment due from
Exxon to the Governments, as provided in subparagraph 8(b), for
all Expenditures incurred by Exxon for clean-up work pursuant to
directions of the FOSC or tha State OSC in accordance with
subparagraph 11(a). As used in this paragraph, and iIn
subparagraph 8(b) and Paragraph 12, "Expenditures* shall include,
without limitation, costs and obligations incurred for salary,
wages, benefits, and expenses of Exxon employees, for

contractors, for equipment purchase and rental, for office and
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warehouse space, and for insurance, accounting, and other
professional services.

12. IT this Agreement iIs terminated pursuant to Paragraphs 37
or 38 be..ov, or 1If a final judicial determination iIs made that
this Agreement will not be approved and entered, Exxon shall be
entitled to set off against any liability it may have to either
Government arising from the Oil Spill the amount of any
Expenditures made by Exxon for clean-up work directed by the FOSC
or the State 0OSC under Paragraph 11(a), if the work meets the
following criteria:

@ 1T total Expenditures incurred by Exxon for cle
up after the Effective Date arc $35 million or less, Expenditures
for work shall be set-off 1If Exxon shows both —

(O that based on tha information available at the
time to the FOSC or State OSC who directed the work, the
anticipated cost of the work was grossly disproportionate
to the net environmental benefits reasonably anticipated
fro.a tha work, or tha work could not reasonably have bean
expected to result iIn a net environmental benefit; and

(@ that a reasonable time before beginning to
perform the work, Exxon submitted a written objection to
tha work to the FOSC or State 0OSC who directed the work,
requesting reconsideration of the work dirv*Ctions on one

of the grounds set forth iIn subparagraph 12(b)(1) above;

or
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((9)) iIT total Expenditures by Exxon for clean-up afte
the Effective Date exceed $35 million/ Expenditures for work
shall be set-off unless the Government or Governments against
which Exxon 1is seeking to assort the set-off provided by this
paragraph show that, based on the information available at the
time to the FOSC or State OSC who directed the work, the work was
reasonably expected to result in a net environmental benefit, and
the anticipated cost of the work was not substantially out of
proportion to the net environmental benefit reasonably
anticipated from the work.
Releases and Covenants Not to Sue bvithe Governments

13. Effective upon Final Approval, the Governments release
and covenant not to sue or to file any administrative claim
against Exxon with respect to any and all civil claims, including
claims for Natural Resource Damages, or other civil relief of a
compensatory and remedial nature which have bean or may be
asserted by the Governments, i1ncluding without limitation any and
all civil claims under all federal or state statutes and
implementing regulations, common law or maritime law, that arise
from, relate to, or are based on, or could In the future arise
from, relate to, or be based on: (@) any of the civil claims
alleged iIn the pending action against Exxon by the State iIn the
State Court Action, (2 any of the civil claim* asserted iIn the
Federal Court Complaints, or (3 any other civil claims that
could be asserted by erther or both of the Governments against

Exxon relating to or arising from the Oil Spill; provided,
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however, that nothing in this Agreement shall affect or impair

the following:
(@ claims by either Government to enforce this

Agreement, including without limitation Exxon®"s agreement to make
additional payments as set forth in Paragraphs 17-19;

@G the rights and obligations, if any, of Alaska Native
villages to act as trustees for tha purposes of asserting and
compromising claims for injury to, destruction of, or loss of
natural resources, 1If any, belonging to, managed by, controlled
by or appertaining to such villages;

(© the rights and obligations, if any, of legal
entities or persons other than the Governments who are holders of
any present right, title, or iInterest in land or other property
interest affected by the O1l Spill;

(d claims by the State for tax revenues which would
have been or would be collected under existing AS 43.75
(Fisheries Business Tax) but for the Oil Spill, provided that, if
the State obtains a judgment for such a claim against Exxon or
Exxon Pipeline, the State will enforce against Exxon or BExxor.
Pipeline only that part of the judgment that would be refunded to
Local governments under AS 43.75.130 had the amount recovered
been paid as taxes under AS 43.75.

14. Effective upon Final Approval, except insofar as Exxon
Pipeline is liable to the Governments, or either of them, for
claims relating to or arising from the Oil Spill asa result of

1t3 ownership interest in, participation In, or responsibility



for Alyeska, each of tha Governments provides to Exxon Pipeline
covenants not to sue identical to the covenants not to sue
provided to Exxon In Paragraph 13. This paragraph shall not be
construed as a release or covenant not to sue given by either

Government to Alyeska.
15. Effective upon the Effective Date, each of the

Governments covenants not to sue any present or former director,
officer, or employee of Exxon or Exxon Pipeline with respect to
any and all civil claims, including Natural Resource Damages, or
other civil remedies of a compensatory or remedial nature which
have been or may be asserted by the Governments, including
witheut limitation any and all civil claims under all federal or
state statutes and implementing regulations, common law or
maritime law, that arise from, relate to, or are based on, or
could In the future arise from, relate to, or be based on the oil
Spill; provided, however, that If any such present or former
director, officer, or employee brings any action against the
Governments, or either of them, for any claim whatsoever arising
from or relating to the Oi1l Spill (or 1f an action against tha
Governments is pending at the time of Final Approval, and the
director, officer, or employee fails to dismiss the action within
15 days of Final Approval), this covenant not to sue shall be
null and void with respect to the director, officer, or employee
bringing such action. In the event either Government obtains a
judgment against any present or former director, officer, or

employee of Exxon or Exxon Pipeline for liability relating to or
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arising from the Oil Spill, the Governments shall enforce the
jJudgment only to the extent that the individual or individuals
against whom the judgment was obtained are able to satisfy the
jJjudgment, without indemnification by Exxon or Exxon Pipeline,
personally or through insurance policies purchased by the
individual or individuals.

16. Not later than 15 days after Final Approval, each of the
claims asserted by the State against Exxonand Exxon Pipeline,
except for the claim described in Paragraph 13(d) of this
Agreement, and each of the claims assarted by Exxon or Exxon
Pipeline against tha State, in the State Court Action will be
dismissed with prejudice and without an award of costa or
attorneys fees to any Party. Exxon, ExxonPipelino, and the
State shall enter iInto and execute all Stipulations of Dismissal,
with prejudice, necessary to implement this paragraph.

EfiX-UnUnawn-Inlura:

17. Notwithstanding any other provision of this Agreement,
between September 1, 2C02, and September 1, 2006, Exxon shall pay
to the Governments such additional sums as are required for the
performance of restoration projects in Prince William Sound and
other areas affected by the Oi1l Spill to restore one or more
populations, habitats, or species which, as a result of the oil
Spill, have suffered a substantial loss or substantial decline In
the areas affected by the Oil Spill; provided, however, that for
a restoration project to qualify for payment under this paragraph

the project must meet the following requirements:
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(@ tha coat of a restoration project must not be
grossly disproportionate to the magnitude of the
benefits, anticipated from the remediation; and

(G the Injury to the affected population, habitat, or
species could not reasonably have been known nor
could it reasonably have been anticipated by any
Trustee from any information in the possession of or
reasonably available to any Trustee on the Effective
Date.

18. The amount to be paid by Exxon for the restoration
projects referred to iIn Paragraph 17 shall not exceed
$100,000,000.

19. The Governments shall file with Exxon, 90 days before
demanding any payment pursuant to Paragraph 17, detailed plans
for all such restoration projects, together with a statement of
all amounts they claim should be paidunder Paragraph 17 andall
information uponwhich they relied iIn the preparation of the
restoration planand the accompanying coat statement.

Releases and Covenants Not To Sue bv Exxon and Exxon Pipeline

20. Effective upon Final Approval, Exxon and Exxon Pipeline
release, and covenant not to sue or to file any administrative
claim against, each ofthe Governments and their employees with
respect to any and allclaims, including without Hlimitation
claims for Natural Resource Damages and cleanup costs, under
federal or state statutes and implementing regulations, common

law, or maritime law, that arise from, relate to, or are based on
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or could iIn the future arise from, relate to, or be based on:
(@ any of the civil claims asserted by either of them against
the State In the State Court Action, (2 any civil claims
asserted by Exxon or Exxon Pipeline against either Government in
their responses to the Federal Court Complaints, or (3 any other
civil claims that have been or could be asserted by Exxon or
Exxon Pipeline against either of the Governments relating to or
arising from tha oil Spill, except that nothing In this Agreement
shall affect or impair tha rights of Exxon and Exxon Pipeline to
enforce this Agreement. This paragraph shall not be construed as
a release or covenant not to sue given by Alyeska (including its
shareholders and owner companies other than Exxon Pipeline) to
the Governments.
Xrans-AlaaKa Eia&lina Liability Fund

21. The releacsa In Paragraph 20 shall not be construed to bar
any claim by Exxon against the TAPL Fund relating to or arising
from the Oil Spill. If the TAPL Fund asserts any claims against
the Governments that are based upon subrogation rights arising
from any monies paid to Exxon or Exxon Pipeline by the TAPL Fund,
Exxon agrees to indemnify and hold the Governments harmless from
any liability that they have to the TAPL Fund based on such
claims. ITf the TAPL Fund asserts any claims against the
Government* that are based upon subrogation rights arising from
any mo-.ies paid to Alyeska by the TAPL Fund, Exxon agrees to
indemnify the Governments for 20.34% of any such liability that

either Government has to the TAPL Fund based on such claims.



Provisions. .Pertaining to Alveska
2. Effective upon Final Approval, th* Governments release
and covenant not to sue Alyeska with respect to all claims for
Natural Resource Damages and with respect to all other claims for
damages for i1njury to Natural Resources, whether asserted or not,
that either may have against Alyeska relating to or arising from

the Oil Spill. If Alyeska asserts claims against the
Governments, or either of them, that are based upon third party
contribution or subrogation rights, or any other theory of
recovery over against the Governments, or either of them, arising
from any liability of or settlement payment by Alyeska to Exxon
or Exxon Pipeline for any claims, including without limitation
Natural Resource Damages and cleanup costs, relating to or
arising from the Oil Spill, Exxon shall indemnify and hold the
Governments harmless from any liability that the Governments have
to Alyeska based on such claims.

23. In order to resolve as completely as practicable all
civil claims of the Governments arising from the oil Spill
against all Exxon Defendants, including Exxon Pipeline (which has
a 20.34% participation iIn Alyeska), and iIn consideration of
Exxon®"s obligations hereunder, the Governments agree that if
either recovers any amount from Alyeska for any claim of any kind
relating to or arising from the Oi1l Spill (such as asserted iIn
the State Court Action against Alyeska), each Government so

recovering shall instruct Alyeska to pay to Exxon, and shall take
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othar retfisonablo sf:gc to anaura that Exxon receives, 20.34) of
the amount due to V-at Government from Alyeska.

24. Exxon and Exxon Pipeline agree that, if Alyeska receives
any amount from tha Governments for any claim of any kind
relating to or arising from the Oil Spill, except for an amount
indemnified by Exxon under Paragraph 22 or 25, Exxon and/or Exxon
Pipeline 3hall promptly pay to the Government against which
Jjudgment i1s entered 20.34% of such amount.

25. IT Alyeska successfully asserts claims, if any, against
the Governments, or either of them, that are based upon Alyeska“"s
own damage* or losses, or upon third party contribution or
subrogation rights, or other theories of. recovery over, arising
from Alyeska®s liability to persons othar than Exxon or Exxon
Pipeline relating to the Oil Spill, Exxon shall indemnify the
Governments for any sum3 paid by either of them to Alyeska based
on such claims; provided that the Governments shall assert iIn
good faith all defenses the Governments may have to such claims
by Alyeska, and provided further that no iIndemnity shall be
provided under this paragraph If the Governments refuse a good
faith proposal for a monetary settlement of such claims agreed to
by Exxon and Alyeska, under which Alyeska shall fully release the
Governments In exchange for a payment by or other consideration
from Exxon, cn behalf of the Governments, to Alyeska.

Third Party..Litigation
26. IT any person or entity not a party to this Agreement

('Third Party') asserts a claim relating to or arising from tha
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oil Spill in any present or futura litigation against Exxon or
Exxon Pipeline and tha Governmente, or against Exxon or Exxon
Pipeline and either the Unitad State* or tha State, aach of the
sued Parties ('Sued Parties'”) shall be responsible for and will
pay i1ts share of liability, if any, as determined by tha
proportional allocation of liability contained in any final
judgment in favor of such Third Party, and no Sued Party shall
assert a right of contribution or indemnity against any othar
Suad Party. However, notwithstanding any othar provision of this
Agreement, tha Sued Parties may assort any claim or defense
against aach other necessary as a matter, of lav to obtain an
allocation of liability among the Suad Parties iIn a case under
this paragraph. Any such actions between the Sued Parties shall
be solely for the purpose of allocating liability, if any. Ths
Sued Parties shall not enforce any judgment against each other in
such cases.

27. Neither Exxon nor Exxon Pipeline shall assert any right
of contribution or Indemnity against either Government In any
action relating to or arising from the Oil Spill where that
respective Government is not a Ejrty. Neilther Government shall
assert any right of contribution or indemnity against Exxon or
Exxon Pipeline iIn any action relating to or arising from the oil
Spill where Exxon and Exxon Pipeline, respectively, are not
parties, except that either Government may assert against Exxon

the rights to indemnification as expressly provided In Paragraphs

21, 22, and 25.



28. Any liability which Exxon incurs as a result of a suit by
a Third Party, as described In Paragraphs 26 or 27, shall mot. be
attributable to or serve to reduce the payments required to be
paid by Exxon pursuant to Paragraph 8 or any additional payment
required under Paragraph 17.

29. The Parties agree that they will not tender each other to
any Third Party as direct defendants in any action pursuant to
Rule 14(c) of the Federal Rules of Civil Procedure.

30. If a Third Party, which has previously reached or
thereafter reaches a settlement with Exxon, brings an action
against the Governments, or either of them, the suad
Government(s) shall undertake to apportion liability, if any,
according to principles of comparative fault without the joinder
of BExxon. Ann shall assert chat joinder of Exxon IS unnecessary
to obtain the benefits of allocation of fault. Notwithstanding
any other provision of this Agreement, i1f the court rejects the
sued Government(s)/ efforts to obtain a proportional allocation
of fault without Exxon®"s joinder, the suad Government(s) may
institute third-party actions against Exxon solely for the
purpose of obtaining allocation of fault. The Governments iIn
such third-party actions shall not enforce any judgment against
Jxxon.

Interest for Late Payments

3l. If any payment required by Paragraphs 8 or 9 of this

Agreement is not made by the date specified in those Paragraphs,

Exxon shall be liable to the Governments for iInterest on the
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overdu* amount(s), from the time payment w&a due until full
payment ie made, at the rate eatablished by the Department of the
Treasury under 31 U.S.C. $ 3717(a)(1) 6 (@). Interest on an
overdue payment shall be paid iIn the same manner as the payment
on which it accrued.

RaseryjitiQng of Rights

32. This Agreement does not constitute an admission of fact
or law, or of any liability, by any Party to this Agreement.
Except as expressly stated in this Agreement, each Party reserves
against all persons or entititisa all rights, claims, or defenses
available to it relating to or arising from the Onl Spill.
Nothing iIn this Agreement, however, is iIntended to affect legally
the claims, 1if any, of any person or entity not a Party to this
Agreement.

33. Nothing In this Agreement creates, nor shall it be
construed as creating, any claim in favor of any person not a
Party to this Agreement.

34. Nothing In this Agreement shall prevent or impair the
Governments from providing program assistance or funding to those
not signatoriee to this Agreement under the programs of their
agencies pursuant to legislative authorization or appropriation.

35. Nothing in this Agreement shall affect or impair any
existing contract between Exxon or Exxon Pipeline and any entity
of either Government, including without limitation the agreement

between Exxon and the Environmental Protection Agency dated
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December 21, 1990, relating to joint conduct of bioremediation

studies.
Notices and-Submlttala

36. Whenever, under the terma of this Consent Decree, written
notice 1Is required to be given by one Party to another, it shall
be directed to the individuals and addresses specified below,
unless those individuals or their successors give notice of
changes to tha other Parties in writing.

As to the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
u.s. Department of Justice
10th and Pennsylvania Avenue, N.W.
Washington, D.C. 20S30

Attn. DQJ #90-5-1-1-3343

Chief, Admiralty and Aviation Branch
Civil Division

U.S. Department of Justice

601 D Street, N.W.

Washington, D.C. 20530

General Counsel

National Oceanic and Atmospheric Administration
Department of Commerce

14th t Constitution Avenue, N.W.

Washington, D.C. 20230

As t-a.th« Stata of Alaska;

Attorney General
state of Alaska

Pouch K

Juneau, Alaska 99611

Supervising Attorney

oil Spill Litigation Section
Department of Law

1031 W. Fourth Street, suite 200
Anchorage, Alaska 99501



As to Exxon;
office of tha Secretary
Exxon Corporation
225 E. John W. carpenter Fay
Irving, Texas 75062-2298
General Counsel
Exxon corporation
225 E. John W. Carpenter Fwy
Irving, Texas 75062-2298
Mr. A. Elmer, President
Exxon Shlpgigg Company

P.O. Box 1
Houston, Texas 77251-1512

EXXQn EIBflliH ftl

Mr. D. G. Warner

President

Exxon Pipeline Company

P.O. Box 2220

Houston, Texas 77252-2220

Pragma. las. Sn.trY.-oi-Agu:ftittmftn£

37. Notice of this Agreement shall be published in the
Federal Register, and the Agreement ohall be subject to public
comment for a period of thirty (30) days after such publication.
Each Government reserves the right to withdraw its consent to the
Agreement, within Fifteen (15) days following the close of the
public comment period, i1If comments rsceived disclose f*cts or
considerations which show that the Agreement is Inappropriate,
improper or inadequate or 1f, before the end of that 15 day
period, the Alaska State Legislature has not approved the
Agreement as written. If the United States or the State
withdraws i1ts consent to the Agreement in accordance with this
Paragraph, the Agreement shall be deemed terminated as of the

date of the notice of withdrawal of consent.
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38. Any Party may elect to terminate this Agreement if:

(@O any court of competent jurisdiction disapproves or overturns

any plea agreement entered iInto between the United States and
Exxon in United States v, Exxon _Shlpplng Co.. No. A90-015 CR (.
Alaska); (@ a final judicial determination is made by such court
that this Agreement will not be approved and entered without
modification; or (3 such court modifies this Agreement in a
manner materially adverse to that Party, or iInterprets a material
provision of this Agreement In a manner inconsistent with the
Parties” iIntentions, prior to or contemporaneously with a final
judicial determination approving the Agreement as modified. A
Party electing to terminate this Agreement pursuant to this
paragraph must do so within 10 days after an event specified In
the preceding sentence, and shall immediately notify the other
Parties of such election iIn writing by hand delivery, fTacsimile,
or overnight mail. Termination of this Agreement by one Party
shall effect termination as to all Parties. For purposes of this
paragraph and Paragraph 37, "“termination® and "terminate” shall
mean the cessation, as of the date of notice of such termination,
of any and all rights, obligations, releases, covenants, and
indemnities under this Agreement, provided, that termination
shall not affect or Impair Exxon"s rights to obtain return of any
deposits made into the Escrow pursuant to the final sentence of
Paragraph 9, and provided further, that the provisions of

Paragraphs 11 and 12, relating to clean-up, shall continue iIn

effect notwithstanding any termination.
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39. Tho Court shall retain jurisdiction of this natter for
the purpose of entering such further orders, direction, or relief
as may be appropriate for the construction, implementation, or
enforcement of this Agreement.

Miscellaneous

40. This Agreement can be modified only with the express

written consent of the Parties to the Agreement and the approval

of the Court.

41. Each undersigned representative of the Parties to this
Agreement certifies that he or she i1s fully authorized to enter
into tha terms and conditions of this Agreement and to execute

and legally bind such Party to this Agreement.

THE FOREGOING Agreement and Consent Decree among plaintiffs the
United States of America and the State of Alaska and defendants
Exxon Corporation, Exxon Shipping Company, Exxon Pipeline
Company, and the T/V EXXON VALDEZ, is hereby APPROVED AND ENTERED
THIS __ DAY OP , 1991.

Honorable H. Russel Holland
United States District Judg&
District of Alaska
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[Agrvnnent and Consent Deere®© in United. States v. Exxon
Correlation. at al. (0. Alaska)]

FOR THE UNITED STATES OF AMERICA

Date:
RICHARD B. STEWART
Assistant Attorney General
Environment and Natural Resources
Division
U.S. Department of Justice
Washington, D.C. 20530

pate. M SttA/Z,[?7, STUART M. GERSON
Assistant Attorney General
Civil Division
U.S. Department of Justice
Washington, D.c. 20530
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[Agreement and Consent Decree iIn United States v. Exxon
roraoration, et al. (0. Alaeka)]

Date: %W - [«2 W f

THOMAS L. SANSONETTI, Solicitor
U.S. Department of the Interior

Date:
ALAN CHARLES RAUL/ General Counsel
U.S. Department of Agriculture
Date: I U.v vV . L\jUu .
"SAMUEL K. SKINNER, Secretary
U.S. Department of Transportation
Date: Q miQQ |
,Wnn a . for
f Oceanc and AaSTtTTletrator, i
National Oceanic and Atmospheric
Administration
U.S. Department of Commerce
Date:

WILLIAM K. REILLY, Administrator
U.S. Environmental Protection
Agency
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[Agreement and Consent Decree in Unitad States v. Fracm
Corporation. et al. (. Alaska)]

THOMAS L. SANSONETTI, SolX~Ltb:
U.S. Department of the IjenA;

ALAN JNKES RAUL, General Coiinsel
U.S. artmant of Agriculture

JOHN A. KNAUSS,\undersecratar}| for
Oceans and Administrator,

National Oceanic and Atmcspheric
Jutailni sf_ration\

U.S, Department of (phERY®

pata: jk tal. «wttxm k ~UEILEY. iamiRistirator

U.S. Environmental Protect/on
Agency
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&? reement and Consent Decree i1n United ip. _tt— _
TltiApnet ait (@ . Alaska) | tft. .. _JJxxfin

FOP. THE STATE OF ALASKA

Data:

L3S

WALTER J. HIC

Governor
State of Al&ica

|
CHARLES E. COLE v
Attorney General and Lead state
Truatoe
State of Alaska
Pouch K
Juneau, Alaska 998ii



[Agreement and Consent Decree in United States v. Exxon
corporation._at ai. (. Alaska)]

FOR EXXON CORPORATION

Date n. "9/
L. "G RAWL,Chalra&n-
Eaacon Corporation
FOR EXXON PIPELINE COMPANY o F T * |

Date: d T |d C

D. G. WARNER-,PrGaidant"
Exxon _Pipeline company

FOR EXXON SHIPPIN G COMPANY and TI/V EXXON VALDEZ
Date:

Ldent

Shipping Company



RICHARD B. STEWART

Assistant Attorney General
Environment & Natural Resource*

Division

STUART M. GERSON
Assistant Attorney General
Civil Division

U.S. Department of Justice
Washington, D.c. 20530

Attorneys for Plaintiff Unitad States of America
CHARLES E. COLE

Attorney General

State of Alaska

Pouch K, State Capitol

Juneau, Alaska 99811

Attorney for Plaintiff state of Alaska

UNITED STATES DISTRICT COURT
DISTRICT OF ALASKA

UNITED STATES OF AMERICA,
Plaintiff,
V. Civil Action No,

STATE OF ALASKA,

Defendant.

The STATE OF ALASKA,

PlaintifF,
V- Civil Action No.
MEMORANDUM OF
AGREEMENT
UNITED STATES OF 7_MERICA AND

CONSENT DECREE
Defendant,



This Memorandum of Agreement and Consent Decree (MOA) is made
and entered Into by the United States of America (United States)
and the State of Alaska (State) (collectively referred to as the

"'"Governments* ™) .

INTRODUCTION

WHEREAS, Section 311 of the Clean Water Act, 33 U.S.C. § 1321,
establishes liability to the United States and to States for
injury, loss or destruction to natural resources resulting from
the discharge of oil or the release of hazardous substances or
both;

WHEREAS, the United States and the State are trustees and/or
co-trustees for natural resources injured, lost or destroyed as a
result of the EXXON VALDEZ Oxl Spill?

WHEREAS, Section 107 of tha Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA), 42 U.S.C.

8 9607, the National Contingency Plan, 40 C.F.R.

8§ 300.615(a), and the Natural Resource Damage Assessment
Regulations,, 43 C.F.R. 8 11.32 (@ (@ (i1) , provide a framework for
and encourage the state and federal trustees to cooperate with
each other iIn carrying out their responsibilities for natural
resources;

WHEREAS, the Secretaries of the United States Departments of
the Interior and Agriculture and the Administrator of the
National Oceanic and Atmospheric Administration (NOAA), a bureau

of the United States Department of Commerce, have been designated
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trustees for purposes of the Clean Water Act, 33 U.S.C. § 1321,
and CERCLA, 42 U.S.C. 8§ 9607, and otherwise have statutory
responsibilities related to the natural resources injured, lost
or destroyed as a result of the oil Spill, and the United States
Environmental Protection Agency (EPA) has been designated by the
President of the United States to coordinate restoration
activities on behalf of the United States;

WHEREAS, the Commissioners of the State Departments of Fish
and Game and Environmental Conservation and the Attorney General
of the State of Alaska have been designated trustees for purposes
of the Clean Water Act, 33 U.S.C. 8 1321, and CERCLA, 42 U.S.C.

8§ 9607, and otherwise have statutory responsibilities relating to
the natural resources iInjured, lost or destroyed as a result of
the O1l Spill;

WHEREAS, the United States Coast Guard, an agency of the
United States Department of Transportation, 1Is the predesignated
Federal On-Scene Coordinator (FOSC) to direct response efforts
and to coordinate all other efforts at the scene of the Oil
Spill, pursuant to the Clean Water Act, 33 U.S.C § 1321, and the
National Contingency Plan, 40 C.F.R. 8 300, and is coordinating
Its efforts with the Federal Trustees iIn accordance with the
National Contingency Plan;

WHEREAS, the State Department of Environmental Conservation 1is
the State On-Scene Coordinator (S0SC) to direct containment and

cleanup of discharged oil pursuant to AS 46.04.020;



WHEREAS, the Unitad States Department of Justice (Justice) and
the Department of Law for the State of Alaska (Law) have
constitutional and statutory responsibility for litigation
management and specifically for prosecuting claims for damages
for injury, loss or destruction to the natural resources affected
by the Oil Spill;

WHEREAS, all of the above state and federal entities have
determined that 1t is in furtherance of their statutory and trust
responsibilities to assure that all injuries, loss or destruction
to state and federal natural resources are fully compensated and
to assure that such compensation iIs used in accordance with law;

WHEREAS, the United States and the State have entered Into an
Agreement and Consent Decree (‘Agreement and Consent Decree*)
with Exxon Corporation, Exxon Shipping Company, and Exxon
Pipeline Company (collectively referred to as Exxon) which
provides for the recovery of compensation for damages resulting
from the Ol spill, i1ncluding natural resource damages;

WHEREAS, the United States and the State have claims against
one another with respect to theilr respective shares iIn recoveries
from Exxon for compensation for damages resulting from the Oil
Spill, including natural resource damages, and have determined
that entering iInto this MOA i1s the most effective means of
resolving those claims and will best allow them to fulfill their
duties as Trustees;

WHEREAS, on or before the lodging of this MOA with the Court,
the United States and the State will each have filed a complaint



in this Court against the othar Government assarting civil claims
relating to their respective shares iIn recoveries from Exxon for
compensation for damages arising from the Oil Spill (Governments®
Complaints);

WHEREAS, all of these state and federal entities have
determined that the procedures set forth in this Memorandum of
Agreement (MOA) will best enable them to fulfill their duties as
trustees to assess injuries and to restore, replace,
rehabilitate, enhance or otherwise acquire the equivalent of the
natural resources injured, lost or destroyed as a result of the
oil Spill;

NOW THEREFORE, i1n consideration of their mutual promises, the
United States, acting through tha Unitad States Departments of
the Interior, Agriculture, Transportation, and Justice, NOAA, and
EPA, and the State of Alaska, acting through the State
Departments of Fish and Game, Environmental Conservation, and Law
(together '“the Governments') have agreed to the following terms
and conditions, which shall be binding on both Governments, 1t 1is
hereby ORDERED, ADJUDGED, AND DECREED as follows:

|
JURISDICTION
The Court has jurisdiction over the subject matter of the
claims set forth iIn the Governments®™ Complaints and over tha
parties to this MOA pursuant to, among other authorities, 28
U.S.C. 88 1331, 1333 and 1345, and section 311(F) of the Clean
Water Act, 33 U.S.C. § 1321(¥).



I,
DEFINITIONS

For purposes of this MOA,

A. ®Allowed Expenses™ means reasonable, unreimbursed costs
obligated on or before the effective date of the Agreement and
Consent Decree for the planning, conduct, evaluation and
coordination of natural resource damage assessment and
restoration pursued by the Governments with respect to tha oil
Spill or by tho State for experts and counsel iIn connection with
the preparation of the Oil Spill Litigation and the unreimbursed
response and cleanup costs i1ncurred by the Governments on or
before December 31, 1990.

B. "CERCLA* means the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, 42 U.S.C. 8 9601 ef <.
as amended.

C. "Clean Water Act" means Federal Water Pollution Control
Act, 33 U.S.C. 8 1251-1376, as amended.

D. "Joint use” means use of natural resource damage
recoveries by the Governments iIn such a manner as 1S agreed upon
by the Governments iIn accordance with Article V of this MOA.

E. "National Contingency Plan® means the National Oil and
Hazardous Substances Pollution Contingency Plan, 40 C.F.R. Part
300.

F. "Natural resources®”™ means land, fish, wildlife, biota,

air, water, ground water, drinking water supplies, and other such



resources belonging to, managed by, held in trust by,
appertaining to, or otherwise controlled by the United States
(including the resources of the fishery conservation zone
established by the Magnueon Fishery Conservation and Management
Act of 1976) and/or the Stat*.

G. "Natural resource damage recovery®™ means those monies
paid to the Governments by Exxon which are received in settlement
of natural resource damage claims arising from the Oil Spill and
consists of the settlement monies not reimbursed to the
Governments either as 1) allowed expenses or 2) iIn the case of
response and cleanup costs, those unreimbursed costa incurred by
either Government after December 31, 1990 and certified by the
FOSC with respect to the FOSC directed costs and by the SOSC with
respect to sosc directed costs. The term iIncludes all iInterest
accrued on any such recoveries.

H. "Onl Spill®™ means the grounding of the T/V EXXON VALDEZ
on Bligh Reef in Prince William Sound, Alaska on the night of
March 23-24, 1989 and the resulting oil spill.

l. *O1l Spill Litigation®™ means any past, present or future
civil judicial or administrative proceeding by the Governments
against Exxon or by Exxon against the Governments ralating to or
arising out of the oil Spill.

J. "Restore” or "Restoration®™ means any action, iIn addition
to response and cleanup activities required or authorized by
state or federal law, which endeavors to restore to their pre-

spill condition any natural resource injured, lost, or destroyed



as a result of the oil Spill and tha services provided by that
resource or which replaces or substitutes for tha injured, lost
or destroyed resource and affected services. Restoration
includes, 1Injury assessment, restoration, replacement and
enhancement of resources and acquisition of equivalent resources
and services.

K. "Settlement monies®™ means all monies received from Exxon
under the Agreement and Consent Decree between the Governments
and Exxon In settlement of the Oil Spill Litigation, exclusive of
amounts credited to Exxon for cleanup costs iIncurred after
December 31, 1990.

L. "Trustees” means the officials now or hereafter
designated by the President of the United States and the Governor
of the State of Alaska to act as trustees, for purposes of CERCLA
and the Clean Water Act, of natural resources injured, lost or
destroyed as a result of the Oil Spill

1.
CO-TRO8TZK8HZP

Al The Governments shall act as co-trustees iIn the
collection and joint use of all natural resource damage
recoveries from Exxon for the benefit of natural resources
injured, lost or destroyed as a result of the Oil Spill.

B. Nothing iIn this MOA shall be deemed an admission of law or
fact by either Government concerning ownership, right, title, or
interest In or management or control authority over natural

resources or the right to recover for Injury to such resources.



Except In mat® ers concerning or relating to enforcement of this
MOA and the settlement of the Oil Spill Litigation, the
Governments agree that this MOA may not be used by one Government
against the other for any reason.

C. Nothing iIn this MOA shall be construed to affect or
impair In any manner the rights and obligations, i1f any, of any
entities or persons not parties to this MOA, including without
limitation:

1. The rights and obligations, i1f any, of Alaska Native
villages to act as trustees for the purposes of asserting and
compromising claims for injury to, destruction of, or loss of
natural resources affected by the Oil Spill and expending any
proceeds derived therefrom;

2. The rights and obligations, 1T any, of legal entities
or persons other than the United States and the State who are
holders of any present right, title, or iInterest in land or other
property interest affected by the Oil Spill?

3. The rights and obligations, if any, of the United
States cr the State or both relating to such Alaska Native

villages and tha entitle*! or persons referred to In subparagraph

2 above.
V.
0&OAUIZATXOM
a. sanda I. PEgxisignfl
1. All decisions relating to Injury assessment,

restoration activities, or other use of the natural resource



damage recoveries obtained by the Governments, including all
decisions regarding the planning, evaluation, and allocation of
available funds, the planning, evaluation, and conduct of Injury
assessments, the planning, evaluation and conduct of restoration
activities, and the coordination thereof, shall be made by the
unanimous agreement of the Trustees. Such decisions, on the part
of the Federal Trustees, shall be made In consultation with EPA.

2. The Governments shall cooperate iIn good faith to
establish a joint trust fund for purposes of receiving,
depositing, holding, disbursing and managing all natural resource
damage recoveries obtained or received by the Governments 1In
connection with settlement of the Oil Spill Litigation 1iIn
accordance with paragraph V.A.The joint trust fund shall be
established In theRegistry of thaUnited Stages District Court
for the District of Alaska or as otherwise determined by
stipulation of the Governments and order of the court.

3. If the Trustees cannotreach unanimous agreement on a
decision pursuant to paragraph A.l. of this Article, and either
Government so certifies, eilther Government may resort to
litigation in the United States District Court for the District
of Alaska with respect to any such matter or dispute. At any
time, the Governments may, by mutual agreement, submit any such
matter or dispute to non-binding mediation or other means of
conflict resolution.

4. The Trustees shall establish procedures providing for

meaningful public participation In the Injury assessment and
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restoration process, which may include establishment of a public
advisory group to advise the Trustees with respect to the matters
described in paragraph IV_A_L.

5. The Trustees shall agree to an organizational structure
for decisionmaking under thisMOA within 90 days from the date
the Agreement and Consent Decree has beenapproved andentered as
a judgment of the Court.

B. Infurv Assessment and Restoration Process

1. Nothing in this MOA limits or affects the right of
each Government unilaterally to perform any natural resource
INnjury assessment or restoration activity, in addition to the
cooperative iInjury assessment and restoration process
contemplated in this MOA, from funds other than natural resource
damagerecoveries as defined i1n paragraph G of Article II.

2. Nothing In thisMOA constitutes an election on the
part of either Government to adhere to or be bound by the Natural
Resource Damage Assessment Regulations codified at 43 C.F.R. Part
11,

3. Nothing in this MOA shall prevent the President of
the United States or tha Governor of the State of Alaska from
designating, pursuant to applicable law, an official or officials
to exercise any or all rights or obligations of theilr respective
Governments under this MOA. Neither Government shall object to
any designation of such officials, or to any transfer of Trustee
status from one official to another, by the other Government;

provided that, In no event shall eirther Government designate more
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than three Trustees for the purposes of carrying out the
provisions of this MOA. The designation of such officials or of
successor Trustees hy either Government shall not affect the
enforceability of this MOA.

C. Role of the Environmental Protection Agency

The Governments acknowledge that the President has assigned to
EPA the roie of advising the Federal Trustees and coordinating,
on behalf of the Federal Government, the long-term restoration of
natural resources iInjured, lost or destroyed as a result of the
Oil Spill.

V.
DISTRIBUTION O7 SETTLEMENT MONIES

A. Joint.. Use _of Natural Resource Damage Recoveries

The Governments shall jointly use all natural resource damage
recoveries for purposes of restoring, replacing, enhancing,
rehabilitating or otherwise acquiring the equivalent of natural
resources Injured aa a result of the Oil Spill and the reduced or
lost services provided by such resources. The Governments shall
establish standards and procedures governing the joint use and
administration of all such natural resource damage recoveries.
All natural resource damage recoveries shall be placed In the
joint trust fund for use iIn accordance with the terms and
conditions of this MOA.

3. Reimbursement of Allowed Expenses, and Response Coats

Up to 72 million dollars for the State and up to 62 million

dollars for the United mates shall be available from the
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settlement monies, at tha election of aach Government, for
reimbursement of allowed expenses. In addition, all of tha
Governments® unreimbursed response and cleanup costs incurred
after December 31, 1990 and certified by either the FOSC or SOSC
shall be reimbursed out of the settlement monies. Reilmbursements
of allowed expenses described iIn this paragraph shall be paid
directly to the Governments by Exxon over n period of 5 years.

(0> Except as otherwise provided in this MOA, the Governments
agree that all natural resource damage recoveries will be
expended on restoration of natural resources iIn Alaska unless tha
Trustees determine, iIn accordance with Article IV, paragraph A.l.
hereof, that spending funds outside of the State of Alaska is
necessary for the effective restoration, replacement or
acquisition of equivalent natural resources injured In Alaska and
services provided by such resources.

D. Nothing in this MOA shall be construed as obligating the
Governments to expend any monies except to the extant funds are
appropriated or are otherwise lawfully available.

VI.
SCIENCE STUDIES

The Governments shall continue to work cooperatively to
conduct all appropriate scientific studies relating to the oil
Spill, i1ncluding specifically the scientific studies approved by

the Trustees for tha 1991 field season.
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VIL.
COVENANTS NOT TO soB

A. Each Government covenants not to sue or to take other

legal action against the other Government with respect to tha

following matters:
1. The authority of either Government to enter Into and

comply with the terras of this MOA.

2. Tho respective rights of either Government to engage

in cleanup, damage assessment or restoration activities

with respect to the oil Spill iIn accordance with this MOA.

3. Any and all civil claims (including, but not limited

to, cross-claims, counter-claims, and third party-clairas)

It may have against the other Government arising from any

activities, actions, or omissions by that other Government

relating to or in response to the Oil Spill which occurred

prior to the execution of this MOA, other than claims to
enforce this MOA.
B. Solely for purposes of tha Oil Spill Litigation and

other proceedings relating to tha determination, recovery,

any

or use

of natural resource damages resulting from the Oil Spill, each

Government shall be entitled to asaart iIn any such proceeding,

without contradiction by the othar Government, that i1t Is a co-

Trustee with tho other Government over any or all of the natural

resources injured, lost or destroyed &j a result of the oil

Spill, and each Government covenants not to sue the other with

respect to, or to take any other legal action to determine,

the
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scope or proportionate ahare of either Government®s ownership,
rights, title or iInterest iIn or management, control, or
trusteeship authority over any of the natural resources injured,
lost or destroyed as a result of the Oil Spill.

C. Notwithstanding anything iIn this Article, each Government
reserves the right to intervene or otherwise to participate 1In
any legal proceeding concerning the claims of a third party with
respect to the scope of either Government"s Trusteeship and
waives any objection to such intervention or participation by the
other Government.

D. If the Governments become adverse to each other in the
course of the oil Spill Litigation, this MOA shall remain iIn
effect.

E. Notwithstanding tha covenants contained In paragraph
VI1.A. and notwithstanding any provisions of the Agreement and
Consent Decree between the Governments and Exxon, if both
Governments are sued by a Third Party on a claim relating to or
arising out of the Oi1l Spill, the Governments agree to cooperate
fully iIn the defense of such action, and to not assert cross-
claims against aach other or take positions adverse to each
other. Each shall pay i1ts percentage of liability, if any, as
determined 1n a final judgment.

F. Notwithstanding the covenants contained in paragraph
VI1.A. and notwithstanding any provisions of tha Agreement and
Consent Decree between the Governments and Exxon, 1if one of the

Governments is sued by a Third Party on a claim relating to or
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arising out of tho Oil Spill, tho Governments agroa tha non-sued
Government shall cooperate fully In the defense of the sued
Government, including iIntervening as a party defendant or
consenting to i1ts being impleaded, iIf necessary, 1f the non-sued
Government thereby becomes a party to the action, the Governments
agree not to assert cross-claims against each other, to cooperate
fully in the defense of such action, and not to take positions
adverse to each othar. Each shall pay i1ts percentage of
liability, 1f any, as determined in a final jidgment.
VIII.
ENFORCEMENT OF AGREEMENT
GOVERNING ﬁﬁg AND VENUE

A.  This MOA shall be enforceable by the United States
District Court for the District of Alaska, which Court shall
retain jurisdiction of this matter for the purpose of entering
such further orders, directions, or relief as may be appropriate
for the construction, implementation, or enforcement of this MOA.

B. IT this MOA is subsequently and finally determined to be
invalid, this MCA shall terminate and the disposition to the
Governments of any remaining natural resource damage recoveries
shall be determined by further agreement of the Governments or by
an allocation of such recoveries by the United States District
Court for the District of Alaska, subject to appellate review iIn

accordance with applicable law.
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IX.
MULTIPLE COPIES AMD EFFECTIVE DATE
This MOA may be executed in several counterparts, each of
which shall be an original, but all of which shall constitute cne
and the same instrument. Except for the provisions contained in
Article VI, which shall be effective as of the date this MOA is
signed by all the signatories hereto, this MOA shall be effective
as of the date the Agreement and Consent Decree has heen approved
and entered as a judgment of the Court.
X.
INTEGRATION AMD MERGER
Al This MOA and the Agreement and Consent Decree between the
Governments and Exxon constitute the entire agreement between the
United States and the State as to the matters addressed herein,
and there exists no other agreement of any kind which is
inconsistent with this MOA with respect to tha subjects addressed
in this MOA; pr vided, that the agreeaent reached among the
Trustees as to disbursements of the original $15 million paid by
Exxon in April, 1989 shall remain in full force and effect.
XI.
TERMINATION
The obligations of the parties under this MOA shall terminate
sixteen years from the affective date of this MOA, or upon
termination of the Agreement and Consent Decree, unless otherwise

agreed by the Parties.
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XIlL.
JUDICIAL REVIEW
This MOA creates no rights of action on the part of any
persons not signatory to this MOA and shall not, except as
provided in Article VII, be subject to judicial review.
This MOA 1s executed at the time and on the dates set forth
below.
XHL.
MISCELLANEOUS
A. This MOA can be modified only with the express written
consent of the Parties to the MOA and the approval of the Court.
B. Each undersigned representative of the Parties to this MOA
certifies that he or she i1s fully aUviiorized to enter iInto the
terms and conditions of this MOA and to execute and legally bind

such Party to this MOA.

THE FOREGOING Memorandum of Agreement and Consent Decree among
the United States of America and the State of Alaska is hereby
APPROVED AND ENTERED THIS DAY OF 1991.

Honorable H. Russel Holland
United States District Judge
District of Alaska
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[Memorandum of Agreement and Consent Decree iIn Unitad States v,
gfatg-g&-AlfiSKa- (0. Alaska)]

Date

FOR THE UNITED STATES OF AMERICA

Richard B. Stawart

Assistant Attorney General

Environment and Natural Resources
Division

U.S. Department of Justice

Washington, D.C. 20530

Assistant Attorney General
Civil Division

U.S. Department of Justice
Washington, D.C. 20530

Thomas L. Sansonettl?7 Solicitor
U.S. .Department of tha Interior

Alan Charles Raul, /General Counsel
U.S. Department of Agriculture

L g | A S .
Samuel K. Skinner, Secretary
UVS. Department”™of Transportation

«Thomas A."Czhnphe] ounsel
National oceanic aic tmoapheric
Administration

Unitad States Department of Commerce

William K. Reilly, Administrator
U.S. Environmental Protection
Agency
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Memorandum of Agreement and Consent Decree in United state* y
tate of _Alaska, (. Alaska)]

FOR THE UNITED STATES OF AMERICA

Richard B. Stewart

Assistant Attorney Genert

Environment and Natural /Resources
Division

U.S. Department of Justice

Washington, D.C. 20570

Stuart M. Gerson

Assistant

Civil Division

U.S. Department
\Washington, D.C

\/& 77T

ThOMis IT Sibfeonetti, Solicito::
U .s .\Departjgent of the Interiof

Alan Cha es Raul, General Counsel
U.S. Deo traent of Agriculture

Samuel k. Skinner, Secretary
U.S/ DepartmentTransportat

mn A. Knauss, Undersecretary for Oceans
“m™"nd Administrator, National Oceanic

T 4T YRS S En AN AT HINTLIS BT AY

-Iliam K. Reilly Ad”nlstrator
U.S. Environmenta Projection
Agency



Attorney General and

Lead State Trustee
State of Alaska
Pouch K

Juneau, Alaska 99811
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CHARLES A. De MONACO

Assistant Chief

Environment*1l Crises Section

Environment and Natural Resources
Division . .

U.S. Department of Justice vsm ﬁﬁ#sms- .

P.O. Bog 23983 - SSIFTCr v «6&0 .

Washington, D.c. 20026-3985 a. fop

(202) 272-9179

Attorney for the United States of America
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT 07 ALASKA

UNITED STATES OF AMERICA, NO. A90-015-1CR
o No. A90-015-2CR
Plaintiff,

MOTION TO PERMIT FILING
V. OF DOCUMENTS TRANSMITTED

VIA FACSIMILE MACHINE
EXXON CORPORATION AND
EXXON SHIPPING COMPANY,

Defendants.

Comes Now, the United States of America, plaintiff in
the above-captioned case, by and through iIts attorneys, to
move this Court to permit the Tfiling of an original Plea
Agreement and a Notice of Intent to Change Plea containing
faxed signature paged fTor the reasons set forth in the
attached affidavit of counsel.

Respectfully submitted this 13th day of March, 1991, at

Anchorage, Alaska.

CHARLES A. D* _MOWACS
Assistant Chief
Environmental Crimes Section

Department of Justice

MARX B. HARMON
Trial Attorney
Environmental Crimes Section

ERIC NAGLE
Trial Attorney
Environmental crimes U.S.

Section

MARK R. DAVIS
Special Assistant U.S.
Attorney
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CHARLES X. De MONACO
Assistant Chief
Environmental Crises Section
Environment and Natural Resources
Division )
U.S. Dapartsent of Justica
P.0. BOX 23985
Washington/ D.C. 20026-3985
(202) 272-9879
Attorney for ths United States of Aaarica
IN .THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

UNITED STATES OF AMERICA, No. A90-015-1CR

NO. A90-01S-2CR
PlaintifT,
AFFIDAVIT OF MARX R. DAVIS
V. IN SUPPORT OF MOTION TO

PERMIT FILING OF DOCUMENTS
TRANSMITTED VIA FACSIMILE

EXXON CORPORATION AND MACHINE

EXXON SHIPPING COMPANY,

Defendants.

Mark R. Davis, toeing duly sworn, deposes and states as
follows:

1. I am a Special Assistant U.S. Attorney assigned to
represent the United States in the above-captioned matter.

2. Tha United States has agreed to execute a plaa
agreeaent with both defendants iIn the abovn-captloned case.

3. Counsel for both ths government and defendants
are locatedat present 1iIn three different cities: Washington,
D.C., Tucson, AZ, and Anchorage, AX.

4. To permit all necessary counsel to sign ths
Notice of Intsnt to change Plea and the Plea Agreement, they

contain separate signature pages. These signature pages will
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flr#t bo executed 1In Washington, D.C., then will bo
transmitted by facsimile machine to Tucson and then faxed to
Anchorage.
5. Facsimile transmission 1i1s the fastest manner
available which will permit all counsel to sign the signature

page so that the plea agreement can be filed on March 13,
1991.

6. Only the signature pages will be transmitted by
facsimile machine. The body of the Notice of Intent to Change

Plea and the Plea Agreement are original documents*

Further more, affiant eayeth not.

MARK R. DAVIS

Subscribed and sworn before me on this the ~u\ day of
FtW*k_ 1991.



MPR 13 '91 30:12 U.S. ATTORTCY'S OFC.

GBASLZS A. Da MONACO
Assistant Chief

ental
and N

Environm cri& os Section

B reviroim ent atural R esources
D Irlsion
U .s Justice

9 .0

Departm ent o f

Bex 33985

W ashington, D .C 20038-3985

(202) 272-9879
A ttorney for the U nitad S tates o f
XX TSK UNITED STATES
TOR TEE DISTRICT
UNITED STATES OF AMERICA
N
P lain tiff,
EXXON CORPORATION
BCXGW SHXPPXWO COWPAFNY,

D efendants.

x. JsmsmfZHm

T his document

th s U nited S tates of A merit

action defendants,

contain? c-

EXXON

4JUst
P.7/16

FJLED

MAR13IW
WKTCD SRS 10 w|

69

A m erica

DISTRICT OOUKT
OF AL&TftSA
o. AIlIlI0O-015 OR.

ELBA AGRGEKgMT

.-iota p ita agreem ent hatvsan

it ff in th e above-captioned

SKIPPIN G COMPACT ("EXXON

SHIPPING™") and EXXON CORPORATION ("EXXON")

A . The defendant, EXXON SHTPPTNO, | a ohargad in counts
one, Two and T hree o f an indictm ent filad in th s D istrict of
A lasfca w ith violations of tha Clean W ater A ct, T itle 33, U nited
S tates Code, S ections 1311¢(a) and 1319 (c)(1)(A ); th e R efuse
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A ct, T itle 33, U nited S tates Coda, Sections 407 and 411; and
th e M igratory B ird Treaty A ct, T itla I« , U nitad states Coda,
Sections 703 and 707 (a).

5. Tha defendant, EXXON, ia charged in Count Thrae
indictaent filed in th o D istrict of A laska w ith a violation o f
th a M igratory B ird Traaty A ct, T itla 16, U nitad S tates Coda,
Soctions 703 and 707 (a).

C . Tha defendant, EXXON SHIPPIN G, agreas to antar a plea
of g uilty to tha Counta in paragraph ZA .

D . Tha defandant EXXON agrees to antar a ple a of guilty
to th a count in paragraph 1B, subiject to th a factual b asis for
th e plea baing th at it vaa o il owned by EXXON, and transported
under contract w ith EXXON SHIPPIN G, th a't k ille d m igratory
b ird s, for which EXXON had no perm it.

I flIBOa?PASrS.«-. AGREEMENT ?'aQQ UNDERSTANDING

Tha defendant, EXXON SHIPPIN G , is represented by Jam es F .
N eal, E sq ., Jam as F Sanders, E sq., £ . Edvard B ruce, E sq ., and
R obert C . Bundy, Esq. The defendant EXXON, is represented by
P atrick Lynch, E sq ., Edward J Lynch, E sq ., and Jo hn F . Clough,
| T E sq. Tha defendants acknowledge that their attorneys hava
ex plained a |1 o f th a elem ents o f each offense charged against
these.

A . | f EXXON SHIPPIN G pled not guilty, th e U nited S tates
w ould have to prove beyond a reasonabhble doubt each and every
one of the follow ing charges to th e unanim ous satisfaction of a

jury

of

a
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1. That on or about March 24, 1989, In the o istrict
of Alaska, and elsewhere, tha defandant, EXXON SHIPPING, did
negligently cause tha discharge of pollutants, namely more tnan
ten million gallons of crude oil, from a point source, namely
the tank vassal "EXXON VALDEZ,"™ into Prinea William Sound, a
11aviyabiu wc Mi* unitea states, vitnout a permit, an or
which 1is in violation cf and contrary to Title 33, United
States code, Sections 1311(a) and 1319(c)(D)(A)-

2. That on or about March 24, 1989, in the District
of Alaska, and elsewhere, the defendant EXXON shipping
unlawfullly did throw, discharge and deposit, and did cause,
suffer, and procure to ». thrown, discharged and deposited,
refuse matter, ..m.1y more than tan million gallons of crude
oil, from a ship, namely tha "EXXON VALDEZ,"™ 1into Prince
william Sound, a navigable water of the United States, without
a permit, all in violation of and contrary to Title 33, United
states code, sections 407 and 411.

3. That on or about March 24, 1989, in the District
of Alar&a, and elsewhere, the defendant, EXXON SHIPriNG,
without being permitted to do eo by regulation ae required by
lav, did kill migratory birds in violation oir Title 1€, United
States Code, Sections 703 and 707(a) and Title 50, Code of
rederal rceguiations, section 2i.11.

B. IT EXXON pled not guilty, the United States would have
to prove tha following charge to the unanimous satisfaction of

S jury beyond a reasonable doubt:
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That on or about lurch 24, 1919, 1In ». District of
Alaska, tha defendant EXXON, without being permitted to do so

i

by regulation as required by law, did kill migratory b:rds in
§ violation of Titla 16, United States Coda, Sactione 701 and

707(@a) and Titl* 50, Coda of Federal Regulations, Section
j 21.11.
C. Legal Basis for the Fines and Restitution Payment

1. Tha defendants, EXXON SHIPPING and EXXON, agree,
| solely for the purpose of this plea agreement and for no other
1 purpose, that there i1s a legal basis with respect to the
ﬁ] offenses charged in tha indictment for the Court to impose the
i FTINES agreed tc in paragraph m e .
1 2. The defendants, EXXON SHIPPING and EXXON, agree,
é solely for tha purpose of this plea agreement and for no other

purpose, that there is a legal basis for the Court to iImpose

1j th a payment agreed to in paragraph 1V as damages recoverable

; for compensatory and remedial purposes by the state of AlarOca.
D. Consequences of the Flea

1. EXXON SHIPPING understands that by pleading

guilty to the Counts under paragraph ZC, i1t i1s admitting the

— o

essential elements of tha charges iIn thosa Counts.
2. EXXON understands that by pleading guilty to the
Count under paragraph 1ID, 1t 1is admitting the essential

; elements of the charge in that Count on the factual basis sst

forth 1n paragraph ID.
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3. Each defendant understands that hy pleading
guilty, it gives up the following rights:
a. The right to ho tried by jury;
b.The right to challenge and object to the
composition or procedures of the grand jury; and
c. The right to confront and cross-examine

witnesses *

K. Upon accsptance of the pleas and imposition of
sentence by the Court, the United States will 1mmediately move
to dismiss Counts 4 and S as to EXXON SHIPPING and Counts 1, 2,
4, and 5 as to EXXON.

I11. AGREEMENT OPTHE PARTIES REGARDING IMPOSITION OP SENTEEFCE

A. The United States agrees not to seek additional
criminal charges or any civil or administrative penalties,
except as provided 1In paragraph 1ZIB below, against the
defendant EXXON, or any of 1its present or former officers,
directors or employees, or any of 1i1ts wholly-owned
subsidiaries, theilr present or former officers, directors or
employees, or against Alyeska Pipeline Service Company or any
of i1ts shareholders or owner companies or present or former
shareholder representatives, for any violation of federal lav
arising out of the grounding of tho "EXXON VALDEZ,' the
resulting oil spill, the containment or cleanup of that spill,
or i1its or theilr conduct in connection with the preparation or

submission of oil spill contingency plans or related documents,
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by Alyeska Pipeline Sarvie® Coupany to the federal or state
government.

2« Tha parties agree that nothing iIn this ploa agreement
limits tha right of any agancy of tho Unitad States, othar than
tho Department of Justice, to eaak and t&ko civil or adainis-
trativo action against EXXON SHIPPING, mow, or any othar
EXXON subsidiaries, or thair employees, or against Alyeska
Pipalina Service Company, or any of i1ts shareholders or owner
ooapanics or present or former shareholder representatives,
including any such action relating to suspension or debarment
or listing, but not including tha civil or administrative
penalties referred to iIn paragraph XZXA.

c. Tha parties agree, following tha entry of pleas by
EXXON SHIPPING and EXXON, and the acceptance by the Court
thereof, that the defendants shall be sentenced In accordance
with the provisions of Rule 11(e)(1)(C), Pad. R. Crin. P., and
that under that procedure the appropriate disposition at the
time of sentence is the imposition of fines which total $100
million, as follows;

1. With respect to EXXON SHIPPING, the fine shall be
$75 million.

2. With respect to EXXON, the fine shall be $2S
aillion.

3. With respect to EXXON SHIPPING, $37.5 million
shall be remitted, and with respect to EXXON, $12.5 million



j shall be remitted. Ths remission of these amounts s

_j appropriate in view of tha following facts:

| @ Tha defandant* recognized theilr responsi-
bility* with respect to tha grounding of the "EXXON
VALDEZ" and the resulting oil spill;

() Tha defendant* have expanded iIn excess of
$2 billion iIn response to and clean up of the oil
spill in Prince William sound and It* environs; -

(© The defendants have paid in excess of $300
million to claimants allegedly 1i1njured by the oil
spill; and

(d The defendant* cooperated in the federal
criminal iInvestigation of tho grounding of the "EXXON
VALDEZ" and the resulting oil spill.

D. The parties agree that tha Tfines described in
paragraph [11IC represent the fTull extent of the criminal
sanctions to be inposed upon tho defendants pursuant to this

| agreement, and are in full satisfaction of the criminal charges
referred to In the indictment and all criminal charges or
claims for eivil or administrative penalties referred to 1iIn
Paragraph xm . The payment of $37.5 million by EXXON SKIPPING
and $13.5 million by EXXON shall fully discharge the criminal
sanction* to be imposed pursuant to this agreement.

I XV. ROSTXTTTTXONABY PAYWSNTS

A. The defendants, EXXON SHIPPING and EXXON, agree ta
make payments to tho State of Alaaka which total $50 million
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within 30 days of tho acceptance of this plea agreement by tho
Court. All monies paid by EXXON SHIPPING and EXXON under this
paragraph IVA aro "remedial and compensatory payment*. Such
anioft™ aro to bo used by tho State of Alaska exclusively for
restoration projects relating to tha "<BEXXON VALDEZYX oil spill.
Restoration includes restoration, replacement and enhancement
of affected resources, acquisition of equivalent resources and
services, and long-term environmental monitoring and research
programs directed to the prevention, containment, cleanup and
amelioration of oil spills.

B. The parties agree that the administration of the
mgnies to be paid under paragraph XVA shall be under the
control of the state of Alaska and that upon payment, such
monies and any 1iInterest which accrues thereon shall be
available for .use by the State of Alaska for the purposes
described 1n paragraph XVA without objection, challenge, or
judicial or administrative review.

C. The parties agree that all payments made under
paragraph XVA represent compensation for harm or injury to the
State of Alaska. Such payments are intended by the parties to
be exclusively remedial, compensatory, and non-punitive and are
intended to be separate and distinct from the fines described
iIn paragraph XXXC and from any other criminal, civil, or
administrative penalties that could have been imposed upon the

defendants.
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A, 2XXGH guarantees payment of ths fine imposed on EXXON
SHIPPING under this plea agreement. In theevent that
defendant EXXON SHIPPING fails to make tinely payment of the

fine, EXXON shall, within thirty (30) days ofthe dateof
demand, make payment in EXXON SHIPPING"a stead.

h. The defendants, EXXON SHIPPING and EXXON, understand
that the Court has discretion to accept or reject this plea
agreement, and that i1f the Court rejects the plea agreement or
does not dismiss the charges referred to iIn paragraph HE, each
defendant will be permitted to withdraw its plea of guilty.

C. The parties agree, subject to the decision of the
Court, that there is in the record iInformation sufficient to
enable the meaningful exercise of sentencing authority,
pursuant to Rule 32(e) F.R. Cr. P., and agree that waiver of a
presentence investigation and report would be appropriate.

The above-stated terms and conditions comprise the entire
plea agreement between the United States of America, defendant
EXXON SKIPPING and defendant EXXON, and there are no other

terms or conditions, express or implied.
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FOR TBS tmXTSD STATES i
OF AMERICA: FOR THE DRFgHDANTS:
Ghief eel for foccon Shipping

SavironsfiKtal Crises Section

Environaeat and Natural
Resources Division

U.S. Deparoasnt of Justice

Assistant Counsel for Sraon shipping

WBB& C.'mtD |- I

Trial Attorney Counsel for Exxon shipping
Special Assistant U.S. Counsel for
Attorney Corporation
ClfU4k;
ikl for w«on
Corporation
dated THIS day of Hareh, 1991

D
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE NATIVE VILLAGE OF

CHENEGA BAY, &le,

Plaintiffs,

V. Civil Action No. 91-483 SS
MANUEL LUJAN, JR., fll.,

Defendants. HIB

_ MAR | 2 1991

CHENEGA CORPORATION, fit. al. , SSRK |_|S DS[HCTGILR'

Plaintiffs, EwrwcreccowMBJA

V. Civil Action No. 91-484 SS

MANUEL LUJAN, JR., fif. fil.,

Defendants.

MEMORANDUM OPINION AND, ORDER

These cases are before the Court on a continuation of the
hearing commenced on March 7, 1991, on plaintiffs' notions for a
temporary restraining order, and on the plaintiffs' motions for a
preliminary injunction. The plaintiffs are Native Alaskan
villages, the some 5,000 residents of these villages, and Native
Village Corporations owned by these villagers. The defendants are
officials of the United States Government and of the State of
Alaska. Plaintiffs seek to enjoin the defendants from consummating

settlement negotiations with Exxon Corporation, Exxon Shipping Co.,
[collectively, "Exxon"™] and Alyeska Pipeline Service Co., relating

to the discharge of oil by the M/V EXXON VALDEZ  The Court on

March 7, 1991, issued a ten-day temporary restraining order
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restraining a settlem ent. Plaintiffs now seek issuance o f a
preliminary injunction. Defendants seek dissolution o f the
tem porary restraining order.

Plaintiffs contend that the defendants plan to enter into an
agreement w ith Exxon and Alyeska settling civil claim s against

Exxon and Alyeska that the defendants may have as a result of the

Valder o il spill. The plaintiffs'® claim, in essence, is that this
planned agreement w ill compromise the plaintiffs' rights to seek
relief themselves against Exxon and Alyeska. The plaintiffs’

claims for damages against Exxon and Alyeska are currently being

prosecuted in federal and state courts in A laska.

I'n response to plaintiffs'’ motions, the defendants have
represented to the Court th at "resolution of [the United states ']
natural resource damages should not impair rights or claims of
third parties.™" D eclaration o f George W. Van Cleve at 54. The
Court believes this representation to mean th at after the
settlem ent agreement has been executed, the plaintiffs will be able
to prosecute fully the suit3 they have initiated against Exxon and
Alyeska just as if no settlement agreement existed. The Court w ill
further take the defendants' representation to mean that Exxon and
Alyeska aay be liable to the plaintiffs for damages to natural
resources and/or lands they have an interest in, even if it is
claimed the same natural resources and/or lands are covered by the

settlem ent agreement among the defendants and Exxon and Alyeska.

The Court accepts the defendants' good-faith representations.

On the basis of these representations, the Court believes that the
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plaintiff®" right® ar® not affect«d by th« plannad settlement

ORDERED that th® temporary restraining order issued by thia
Court on March 7, 1991, is DISSOLVED; and it is further

ORDERED that plaintiffs® motions for a preliminary injunction
are DENIED; and 1t is further

ORDERED that the Court shall retain jurisdiction over this
matter to ensure that the defendants®™ representation® ar® carried
out so that plaintiffs® rights ara protected. The Court shall
maintain this case on its docket so that the plaintiffs may on
motion request such additional relief a® they may be entitled to,
and so that the defendants may make an appropriate motion to have
this case transferred to the Unitad States District Court for the
District of Alaska, as ths defendant® have indicated in court they

may desire to do. 0

Istan]
unit* istrict Court
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IN THE SUPERIOR COURT FOR THE STAT
THIRD JUDICIAL DISTRICT
THE STATE OF ALASKA, on its own
behalf, and as public trustee and
as parens patriae for the citizens Calo Ncl
of the State,

Plaintiff,

VS. COMPLAINT FOR
COMPENSATORY AND
EXXON CORPORATION, a New Jersey PUNITIVE DAMAGES,
corporation? EXXON pipeline CIVIL PENALTIES AND
COMPANY, a Delaware corporation; INJUNCTIVE RELIEF

EXXON SHIPPING COMPANY, a Delaware

corporation; ALYESKA PIPELINE

SERVICE COMPANY, a Delaware (:I:]:,\/
corporation; AMERADA HESS o .
PIPELINE CORPORATION, a Delaware Original Received
corporation; ARCO PIPE LINE

COMPANY, a Delaware corporation; /xIB:LJ 3%9
BP.ALASKA PIPELINES, INC., a
Delaware corporation; MOBIL
ALASKA PIPELINE COMPANY, a
Delaware corporation; PHILLIPS
ALASKA PIPELINE CORPORATION,

a Delaware Corporation; UNOCAL
PIPELINE COMPANY, a California
corporation,

Cfefkcfthe Trial Courts

Defendants.

The plaintiff, by and through its attorneys, State
of Alaska Department of Law and Preston, Thorgrimson, Ellis &
Holman, on behalf of itself and as public trustee and as
oarens patriae on behalf of all natural persons residing
within the State of Alaska, brings this action and complains
and alleges as follows:

JPRI3DICTI % AND VENUE
1. This 1is a civil action for compensatory and

punitive damages, civil”penaltio3 and injunctive relief for
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losses sustained by plaintiff arising out of, and resulting
from, the ﬁgla%ful ang negligent discharges of crude oil and
other hazardous substances into Prince William Sound by the
T/V EXXON VALDEZ ("EXXON VALDEZ"), and from the intentional
and negligent acts of defendants before or after the crude oil
and other hazardous substances were discharged into Prince
William Sound.

2. Subject matter jurisdiction 1is proper pursuant
to Alaska statutory and common law including AS 22.10.020(a)
and AS 09.05.015 and general maritime law.

3. Personal jurisdiction is proper because each
defendant either transacts business in or has sufficient
contacts with the State for purposes of personal jurisdiction.

4. Venue 1is properly laid in the Third Judicial
District pursuant to AS 22.10.030 and Alaska Civil Rule 3(c)
because the claims herein arose in the Third Judicial District

and because defendants are present and doing business in this

judicial district.

THE PARTIES
5. Plaintiff State of Alaska, (the "state") is a
sovereign state of the United States. The State, appears on

its own behalf as the owner of lands, waters and resources of
the State, on behalf of all administrative departments and
agencies of the State, and as parens patriae and public
trustee for the citizens of the State of all lands, waters and
resources within the jurisdictional boundaries of the state.

Under the common law and the common use clause of the Alaska
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Constitution, Article VIII, section 3, plaintiff is the public
trustee of and possesses sovereign interests in State lands,
waters and resources. Plaintiff may maintain an action as
parens patriae on behalf of its citizens and to protect and
defend its sovereign interests.._. The public trust includes,
but is not limited to, State navigable waters, submerged
lands, tidelands and beaches. The interests protected by the
public trust include, but are not limited to, providing scenic
beauty, open space, air quality, food and habitat for birds
and marine life, recreational experiences, scientific studies,
functioning ecological systems and the various activities and
management options enabled thereby. Unless otherwise
expressly indicated herein, the term "Statell means the State
of Alaska in all its above-described capacities.

6, Defendant Exxon Corporation is a corporation
organized under the laws of the State of New Jersey, that
maintains 1its principal place of business in New York, New
York. Through its subsidiaries and divisions, Exxon
Corporation engages, among other things, 1in all phases and
aspects of petroleum exploration, development, transportation,
refining and marketing. On information and belief, it is
an owner and/cr operator of the EXXON VALDEZ, and it owned or
controlled the crude oil cargo carried on the EXXON VALDEZ at
the time the vessel discharged a substantial volume of its
crude oil cargo into Prince William sound.

7. Defendant Exxon Pipeline Company, a Delaware

corporation, is a wholly-owned subsidiary of Exxon
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Corporation. It maintains its principal place of business at
Houston, Texas. Defendant Exxon Pipeline Company 1is a party
to the Right-of-Way Lease for the Trans-Alaska Pipeline System
granted by the State on May 3, 1974 (the "State Right-of-Way
Lease™). -,

8. Defendant Exxon Shipping Company, a Delaware
corporation, 1is a wholly-owned subsidiary of defendant Exxon
Corporation. It maintains its principal place of business in
Houston, Texas. Exxon Shipping Company 1is an owner and/or
operator of the EXXON VALDEZ, and it owned or controlled the
crude oil cargo carried on the EXXON VALDEZ at the time the
vessel discharged a substantial volume of its crude oil cargo
into Prince William Sound.

9. Upon information and belief, at all material
times defendant Exxon Corporation so dominated Exxon Shipping
Company and Exxon Pipeline Company as to render Exxon
Corporation liable for the conduct of Exxon Shipping Company
and Exxon Pipeline Company, more fully described below.

10. Defendant Alyeska Pipeline Service Company
("Alyeska™) 1is a Delaware corporation and maintains 1its
principal place of business in Alaska. Alyeska operates the
Trans-Alaska Pipeline system ("TAPS") as an agent of the
owners or assignees of the TAPS right-of-way lease granted by
the State Right-of-Way Lease - the Amerada Hess Pipeline
Corporation, ARCO Pipe Line Company, Exxon Pipeline Company,

Mobil Alaska Pipeline Company, Phillips Alaska Petroleunm
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Corporation, BP Alaska Pipelines, Inc. and Unocal Alaska
Pipeline Company (collectively the "Owner Companies").

11. Defendant Amerada Hess Pipeline Corporation, a
Delaware corporation, is a subsidiary of Amerada Hess
Corporation. It maintains<ts- principal place of business in
New York, New York. Defendant Amerada Hess Pipeline
Corporation is a party by assignment to the State Right-of-Way
Lease for the Trans-Alaska Pipeline System.

12. Defendant aRCO Pipe Line Company, a Delaware
corporation, is a wholly-owned subsidiary of Atlantic
Richfield Company. It maintains its principal place of
business at Independence, Kansas. Defendant ARCO Pipe Line
Company 1is a party to the State Right-of-Way Lease for the
Trans-Alaska Pipeline systen.

13. Defendant Mobil Alaska Pipeline Company, a
Delaware corporation, 1is a wholly-owned subsidiary of Mobil
Corporation. It maintains its principal place of business at
Dallas, Texas. Defendant Mobil Alaska Pipeline Company 1is a
party to the State Right-of-Way Lease for the Trans-Alaska
Pipeline system.

14. Defendant Phillips Alaska Pipeline Corporation,
a Delaware corporation, is a subsidiary of Phillips Petroleun
Corporation. It maintains its principal place of business at
Bartlesville, Oklahoma. Defendant Phillips Alaska Pipeline
Corporation 1is a party by assignment to the State Right-of-Way

Lease for the Trans-Alaska Pipeline System.
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15. Defendant BP Alaska Pipelines, Inc., a Delaware
corporation, 1is a subsidiary of British Petroleum Company,

PLC. Defendant BP Alaska Pipelines, 1Inc. is a party by
assignment to the State Right-of-Way Lease for the Trans-
Alaska Pipeline System.

16. Defendant Unocal Pipeline Company, a California
corporation, 1is a wholly-owned subsidiary of Union Oil Company
of California. It maintains 1its principal place of business
at Los Angeles, California. Defendant Unocal Pipeline Company
is a party by assignment to the State Right-of-Way Lease for
the Trans-Alaska Pipeline Systenm.

DEFINITIONS

17. "ANS" means crude oil produced on Alaska“"s
North Slope and transported through the Trans-Alaska Pipeline
system pipeline to the marine terminal facilities at Valdez,
Alaska.

18. A "barrel” of crude oil means 42 United states
gallons of crude oil at 60” Fahrenheit.

19. "Economic damages"™ 1includes, but is not limited
to, one or more of the following:

a. Injury to tha public or private economy of

the State, including goodwill, whether or
not said injury occurs within the
boundaries of the State;

b. Injury to private businesses, individuals,

trade organizations, or any other

commercial, scientific, educational,
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charitable, cultural,msubsistence, or
other institution or activity generating
direct or indirect economic benefits in
the State.

cC. Loss or uncertainty of government
revenues, 1including, but not limited to,
revenues from licenses, taxes, royalties,
fees or other direct or indirect sources;

d. Increases or uncertainty in government
expenses, including, but not limited to,
internal operating, maintenance, overhead
and capital costs, and external costs in
the provision of services to other public
or private individuals or entities.

20. "Environmental damagesll includes, but is not
limited to, one or more types of damages to use and enjoyment
values derived from State lands, waters and resources;

(1) Use values, including consumptive and
nonconsumptive uses?

(2) Nonuse values, including existence,
intrinsic, option, bequest, temporal and
quasi-option values;

(3) Values derived from the existence of
management options and the expertise and

data to exercise and support same;
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(4) Values associated with the necessity or
desirability of restoration, replacement,
assessment or monitoring;

(5) Other ecosystem existence values.

! 21. The terms "Exxon,'™ "defendant Exxon" and "Exxon

I defendants”™ refer collectively to defendants Exxon
Corporation, Exxon Pipeline Company and Exxon Shipping

1l Company.

i 22. The terms "grounding," "spill,” and "accident"”

j refer to the grounding and consequent rupture of the hull and
oil tanks of the EXXON VALDEZ on March 24, 1989, the second
rupture of the hull and the cumulative release of
approximately 11 million gallons of crude oil into Prince
William Sound. As more TfTully set forth below, plaintiff

i alleges that there were at least two separate incidents which

j caused the discharge of oil into Prince William Sound. Unless

i
stated otherwise, both incidents are included within the

meaning of the word "spill™ or "accident."

23. "Owner Companies"™ means the Lessees of the
State Right-of-Way Lease or the Assignees of a Lessee’s
interest in the State Right-0f-Way Lease.
| 24. The term "pipeline” refers to any pipeline in

!
J the Trans-Alaska Pipeline Systenm.

25. The "State lands, waters, and resources"”
include, but are not limited to, any and all of the interests

set forth in (@) below, controlled or influenced by the State
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acting pursuant to law in one or more of the capacities set

forth in (b) below.

@

(b)

All real and personal property, together with
fixtures and improvements thereon, and any
other rights, uses, profits, values,
authorities, or other interests or duties
respecting any of the following land, resource
and environmental components;

(1) Coastal and inland waters and wetlands;

(2) Tide and submerged lands;

3) Plants and animals, and their habitat,
including artificially enhanced habitat;

(4) The surface and subsurface of lands,
including minerals and materials;

(5) Air;

(6) Aesthetics, scenic quality, and open
space;

(7) Historic, archaeological, cultural,
scientific and recreational resources;

(8) Ecological systems, together with the
expertise and data necessary or desirable
to control or influence same; or

(9) Activities dependent upon or connected to
any of (1) through (8).

Capacities include any of the following

exercised on behalf of public or private

parties, whether or not residents of the State;
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(1) Sovereign;

2 Proprietor;

(3) Trustee, 1including trustee for the public
trust;

(4) Representative, including parens patriae
representative; or

(5) Administrator.

26. "State Right-of-Way Lease"™ means the lease
between the State of Alaska and the Owner Companies dated May
3, 1974, 'including all stipulacions, amendments and other
agreements incorporated into or made a part of the lease.

27. The term "terminal facilities" refers to those
facilities of the Trans-Alaska Pipeline System, including
specifically Port Valdez, at which oil 1is transferred from the
pipeline to vessels or stored for future loading onto vessels.

28. The terms "Trans-Alaska Pipeline System" or
"TAPS" refer to the pipeline and terminal facilities used to
effect the transfer of ANS crude oil to markets and includes
these facilities described in the State Right-0f-Way Lease
between the Owner Companies and the State.

29. The term "vessel"™ or "tanker" refers
specifically to the vessel known as the EXXON VALDE2, which
was being used to transport ANS crude oil from the terminal
facility at Valdez, Alaska to Long Beach, California, and to

other ports in the United States.
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BACKGROUND -«

30. In 1968, the Prudhoe Bay oil field was
discovered by Atlantic Richfield Company. It is the largest
commercially developed oil field in North America. It is
located on State lands and has:been developed pursuant to oil
and gas leases 1issued by the State.

31. In the early 1970s, the initial attempts to
develop the Prudhoe Bay oil field were delayed, in part,
because concerns were expressed about the potential adverse
impact of this development on the sensitive terrestrial and
marine environments that would be disturbed and through which
the crude oil would be transported. The areas through which
ANS oil .is transported are considered to be among the last
true wilderness areas in the United States, and are renowned
for their beauty and natural resources. The defendants knew
then and know now that many Alaskans, including commercial
fishermen, subsistence users, tour operators, hunting and
fishing guides, hoteliers, and many others, depend on these
areas for their livelihood. Other Alaskans use, and have
used, these areas for recreational activities including, among
others, boating, sport fishing and sport hunting.
Additionally, many Alaskans have long valued these areas for
their scenic and pristine qualities and wilderness
environments.

32. In order to persuade state and federal agencies
to grant the permits, leases and other authorizations the

Owner Companies needed to build and operate the TAPS, the
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Owner Companies and Exxon defendants -represented that they
would take all action necessary to ensure that a major oil
spill would not occur. They further represented that they
would utilize the.best available oil spill containment and
clean up technology and that, if an oil spill did occur, they
would be able to contain and clean up the oil spill.

33. Eventually, pursuant to federal and state
legislation, implementing regulations and agreements between
the United States, the State, and the Owner Companies, which
agreements were entered into in reliance upon the
representations of Owner Companies and one or more of the-
Exxon defendants, the construction and operation of TAPS was
authorized.

34. TAPS was completed in 1977, and commercial
crude oil production began from Prudhoe Bay in June of 1977.

35. Even after the commencement of TAPS operations,
Alaska residents, 1including state officials and legislators,
and others remained concerned about the potential adverse
impact of an oil spill on the sensitive land, air and marine
environments through which ANS crude oil was being
transported. The oil industry (including the Exxon
defendants, Alyeska and the owner Companies) repeatedly
assured the State and others that the Owner Companies and
Alyeska would take all actions that would ensure an oil spill
would not occur and, 1if it did, that they could and would

promptly and completely contain and clean up all spilled oil.
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36. Pursuant to state law,” administrative
regulations and the state and federal Right-of-Way Leases,
Alyeska, the Exxon defendants (other than Exxon Shipping
Company) and other Owner Companies were required to, and did,
prepare and submit an oil spill"contingency plan (the "Plan")
to the State and federal officials. The Plan was periodically
updated.

37. In the Plan, the defendants represented that
they had developed, assembled and organized 1in advance the
procedures, protocols, equipment, supplies, and personnel to
respond immediately to a major oil spill. The Plan repre—
sented that the defendants®™ oil spill techniques and equipment
were "state-cf-the-art"” and that they were prepared to and
could initiate a rapid response to "contain"™ a spill and to
"exclude"™ a spill from particularly sensitive areas such as
hatcheries and spawning grounds. The Plan further represented
that Alyeska had a 24-hour task force in Valdez, Alaska, that
was fully trained to respond to an oil spill, and that Alyeska
could have equipment and personnel on-scene adequate to
respond to a major spill in the vicinity of Bligh Island
within five hours.

38. Contrary to the representations made by
defendants, defendants did not have the best available
technology to contain and clean up the oil spill, did not have
adequately trained personnel, equipment or supplies available
to respond to an oil spill and could not and did not respond

adequately to the oil spilled by the EXXON VALDEZ. Defendants
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inability to respond to the oil spill” was due in large part to
defendants”™ conscious, deliberate, negligent and reckless
decision to save money by reducing mqppower, training,
equipment and maiﬁéenance of equipment below those levels
which defendants knew, or should have known, were necessary to

respond to a major oil spill.

THS GRODNDING

39. On Thursday evening, March 23, 1989, the EXXON
VALDEZ, a very large crude oil carrier ("VLCC") and one of
Exxon®"s two largest oil tanker vessels, left the Port of
Valdez, Alaska, bound for Long Beach, California.

40. On information and belief, Third Mate Gregory
Cousins and other crew members did not have the amount of rest
required by statute prior to the EXXON VALDEZ"S departure from
Port Valdez on the evening of March 23, 1989.

41. Prior to boarding the EXXON VALDEZ on March 23,
1989, Captain Joseph Hazelwood had been drinking alcoholic
beverages 1in Valdez. On information and belief, at the time
Captain Hazelwood boarded the vessel, he was intoxicated and
in violation of United States Coast Guard ("Coast Guard”)
regulations and prudent practices concerning the use of
alcohol and the physical and mental condition required of
captains operating this type of vessel.

42. Under the command of a harbor pilot, the EXXON
VALDEZ left the Valdez terminal at approximately 9:15 p.m.,
March 23, 1989, and passed through the Valdez Narrows. Except

for a brief period at the start of the voyage, Captain
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Hazelwood, who at all times relevant®hereto was acting within
the scope of his employment and as an agent and/or
representative of defendant Exxon, was not present on the
bridge of the EXXON VALDEZ when the harbor pilot was conning
the vessel. In preparation for-his departure, the harbor
pilot requested, however, that Captain Hazelwood return to the
bridge, which Captain Hazelwood did.

43. After the departure of the harbor pilot,
Captain Hazelwood informed the Coast Guard that he was
changing the vessel®"s course from the deep-water, normal
outbound shipping lane. Captain Hazelwood also informed the
Coast Guard that he would notify H. when tha vessel crossed
the traffic separation zone. Captain Hazelwood did not inform
the Coast Guard when the vessel crossed the traffic separation
zone.

44 . Captain Hazelwood directed Helmsman Harry Claar
to come to a heading of 200%*. captain Hazelwood then told
Helmsman Claar to come to a heading of 180* and put on the
autopilot. Helmsman Claar carried out these instructions. In
violation of Coast Guard regulations, the Coast Guard was not
informed of the second course change, which took the EXXON
VALDEZ entirely out of the traffic separation system.

45. Captain Hazelwood directed Third Mate Gregory
Cousins to bring the vessel back into the shipping lanes by
executing a turn at a point which he identified to Cousins on
the navigational chart as a certain "38" (fathoms) notation on

the chart. After giving this order, Captain Hazelwood
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departed the bridge, leaving Mr. Cousins 1in control of the
navigation of the vessel. Mr. Cousins did not have the
pilotage endorsement required to pilot a VLCC through Prince
William Sound. Cousins was unaware that the autopilot was on
when he was left in control of the navigation of the vessel.

46. Following Captain Hazelwood’s departure from
the bridge, Helmsman Claar was relieved by Helmsman Robert
Kagan. At all relevant times, Messrs. Cousins, Claar and
Kagan were acting within the scope of their employment, and as
agents and/or representatives of defendants Exxon.

47. The EXXON VALDEZ continued past the clearly-
marked vessel traffic lanes into an area dangerous to vessels
due tu reefs and other obstructions, including the well-marked
Bligh Reef. After traveling approximately three miles east of
the inbound shipping lane, and ignoring until too late the
buoy and flashing red light at Bligh Reef, the EXXON VALDEZ
struck Bligh Reef shortly after midnight on Friday, March 24,
1989. The grounding punctured the single-hulled vessel and
resulted in the rupture of several of the vessel’s crude oil
cargo tanks. When the EXXON VALDEZ went aground, Captain
Ha2elv/ood was not on the bridge of the vessel.

48. After the grounding, Captain Hazelwood and
Exxon increased the quantity of the oil spilled into Prince
William Sound by their attempts to extricate the vessel from
Bligh Reef.

49. Exxon defendants have systematically reduced

the crew size of tankers in the Valde2 trade for the purpose
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of saving money. The crew 3ize of the EXXON VALDEZ was too
small for the work responsibilities assigned to the crew, on
information and belief, as a result, the crew of the EXXON
VALDEZ was overworked, fatigued and not alert on the evening
of March 23, 1989. -

50. At the time the EXXON VALDEZ struck Bligh
the vessel was incompetently manned within the privity and
knowledge o~ the Exxon defendants, who knew, or had reason to
know, that Captain Hazelwood would become intoxicated prior to
the vessel®"s departure. The Exxon defendants had failed to
institute adequate and prudent measures to preclude impairment
of its officers and crews serving on VLCCs. On information
and belief, the vessel was also incompetently manned within
the privity and knowledge of the Exxon defendants, who knew,
or had reason to know, that Third Mate Cousins would be left
in charge of the vessel when he lacked the pilotage
endorsement to operate the vessel in Prince William Sound.

The Exxon defendants failed to take steps to insure that the
EXXON VALDEZ complied with all applicable state and federal
laws and regulations relating to the manning of VLCCs in
Prince William Sound. On information and belief, the Exxon
defendants intentionally or negligently authorized or
permitted Captain Hazelwood and the crew of the EXXON VALDEZ
to frequently and systematically violate Coast Guard

regulations and Exxon policies concerning the manning or

operation of the EXXON VALDEZ.

Ree
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51. Eleven of the EXXON VALDEZ"s tanks were
ruptured by either the initial grounding or the subsequent
efforts to dislodge the vessel fronm %Iigh Reef, causing the
largest oil spill in United states history. Approximately 11
million gallons of crude oil spilled into Prince William Sound
from the EXXON VALDEZ.

RESPONSE OF DEFENDANTS TO THE OIL 8PILL

52. All defendants are responsible for containment

and cleanup of the oil spill from the EXXON VALDEZ. By

| statute, regulation, the provisions of the State Right-of-Way
Lease and ordinary prudence, the defendants were required to
be prepared to contain and clean up oil spilled by them and to
implement the Plan in the event of an oil spill in Prince
William Sound. Nonetheless, and contrary to the
representations of the defendants, both in their Plan as
updated and in other representations to the State and third

I parties, the defendants both failed to make, and delayed

j making, an appropriate response to the oil spill from the
EXXON VALDEZ. The defendants failed to take prompt and
adequate measures to contain the oil spill and to recover oil
spilled from the EXXON VALDEZ.

53. Although the Plan does not disclose that
Alyeska might surrender its responsibilities for containing
and cleaning up an oil spill in Prince William Sound, Alyeska
nonetheless withdrew from containing and cleaning up the
spill. This withdrawal commenced as early as Friday evening

(March 24, 1989) and withdrawal caused delay, uncertainty,
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confusion and ineffective and inefficient use of containment
and clean up equipment and manpower and contributed to the
failure of defendants promptly to protect sensitive areas by
booming as required by the Plan.

54. During the crucial Tfirst 48 hours after the oil
spill, the weather conditions were well-suited to containing
and recovering the spilled crude oil. Nonetheless, as a
result of the inadequate equipment, 1insufficient and
inadequately trained personnel, confusion over which
defendants were responsible for what actions, virtually no oil
was recovered in the first 48 hours. The ultimata assignment
of containment and clean up responsibility went to Exxon
Shipping Company, an entity which, on information and belief,
had no substantial knowledge of the Plan.

55. When the spill occurred, the defendants did not
provide the personnel, equipment or response they committed tc
in the Plan. The defendants did not have present at the oil
spill site a trained task force capable of an adequate,
sustained, state-of-the-art response. The dock and office
workers who were part of the Alyeska oil spill response teanm
had no substantial experience or training with oil spills of
substantial size, and a full-time oil spill coordinator was no
longer stationed in Valdez, Alaska.

56. During the Ffirst 24 hours after the oil spill,
none of the defendants had the aircraft, spray equipment, fire
booms, other equipment and personnel on-site to commence

burning of the oil or full scale application of dispersants.
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During this crucial time period, defendants only action was to
start transporting equipment, supplies and personnel Tfrom
locations as far as 2,000 miles from the oil spill site.

57. At the time of the oil spill, defendants”
equipment and materials were not adequate, not state-of-the-

, art, not operational, not properly maintained and were not
effective. The defendants lacked immediate access to adequate
containment booms. Alyeska®"s containment boom deployment
barge which was to be used for such emergencies was unloaded

I or not fully loaded anti out of service. Modern self-inflating

i containment booms designed to contain oil slicks immediately
after an oil spill were unavailable for prompt deployment.

58. The skimmer boats used by the defendants for
the oil spill clean up were in poor condition and incapable of
recovering the amount of oil represented in the Plan to be
recoverable by skimming. A 218,000-gallon capacity tanker
barge, designed to carry oil from spill sites, had been,
replaced by a much smaller, second-hand barge.

59. At the time of the spill, the defendants also
lacked available or immediate access to equipment needed to
exclude spilled oil from environmentally sensitive areas, as
committed to in the Plan. Further, the defendants had no com—
munications equipment capable of permitting effective and
prompt deployment and coordination of spill response personnel
and equipment.

60. Defendants Alyeska and Exxon®"s response effort

| to clean up the oil after the first 48 hours was, and
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continues to be, even to the present,” insufficient and
inadequate. Among other things, defendants have deployed
equipment and manpower ineffe&;:tively /and wastefully.
¢
Defendants have failed to clean up and remove all the oil from
State lands, waters and resources as required by law.
DAMAGES TO PLAINTIFF
61. As a result of the oil spill from the EXXON
VALDEZ, over a thousand square miles of State lands, waters
and resources have suffered seyere”eiu/ironmental-damage,. A
growing number of coastal and inland sounds and bays, beaches,
tidelands, tidal pools, wetlands, estuaries and other
sensitive elements of the ecosystems have been devastated;
thousands of mammals, fowl and fish have been killed or
injured; anadromous streams, near shore environments and other
fish and wildlife critical habitats have been contaminated;
aesthetics and scenic quality have been destroyed or impaired,
together with attendant opportunities for recreational
experiences; air quality has deteriorated through the escape
of evaporating pollutants; commercial fisheries have been
sharply curtailed, with adverse biological and economic
consequences; the greater ecosystem in the spill area has been
deprived of its p,:stine condition with attendant damage to
the condition of, and interrelationship among, living
creatures comprising the system; and the management
opportunities available through the knowledge and data base

generated from prior experience with the ecosystem have been

compromised.



62. The State has incurred, and will continue to
incur, economic damages in the form of extraordinary expenses!
directly related to the spill including, without limitation:
(i)* costs of response to the oil spill, investigation and
monitoring of the oil spill; (ii) costs of clean up £nd
removal; (iii) costs of damage assessment studies”; (iv)
increased direct and indirect costs of providing governmental i
services to persons or entities adversely effected by the oil$
spill; and (v) the losses due to ordinary government services ,
curtailed or impaired as a result of diversion of State
resources caused by State activities related to the spill.

63. The State has suffered, and will continue to
suffer, economic damages 1in the for:- of extraordinary losses n
of revenue relating to the spill, ir”pluding, without
limitation: (i) loss of fish processing tax revenue” (il)
loss of salmon enhancement tax revenue; (iii) loss of oil and
gas production tax revenue; (iv) loss of corporate income tax
revenue; and (v). loss of oil production royalties. <+

64. On information and belief, the environmental
and economic damages caused by the oil spill to property,
trades and business, State revenues, fisheries, marine life,
various categories of State lands, waters and resources and
the enjoyment thereof within, among others, Prince William
Sound, Cook Inlet, Kodiak Island and the Gulf of Alaska, will
continue for many years.

65. On information and belief, defendants may

curtail or abandon their efforts at cleaning up the beaches
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and restoring them to their pre-spill-condition. Such

curtailment and/ur abandonment of the clean up will cause
plaintiff irreparable harm because money will not prevent the
environmental and other damages which will occur to state

lands, waters and resources- as a-result of defendants’
termination of clean up work, on information and belief,
defendants have not yet commenced restoration work and the
State will incur costs of restoration and replacement of
impacted State lands, waters and resources.

COUNT |
NEGLIGENT OR INTENTIONAL FAILURE TO CONTAIN
AND CLEAN UP THE OIL SPILL
ALL DEFENDANTS
66. Plaintiff realleges and incorporates herein by

reference each and every allegation set forth above.

67. The containment and removal of the discharged
oil which damaged and threatens to further damage State lands,
waters and resources and private property was the
responsibility of all defendants. Defendants had a duty to
plaintiff to have adequate resources available to contain and
clean up immediately and effectively the oil spill.

68. Prior to the BEXXON VALDEZ oil spill, the
defendants had repeatedly represented to the State and others
that they had the resources, technology and a plan by which
major oil spills could be contained and excluded from
environmentally sensitive areas within hours of the
occurrence. In the period immediately after the grounding of

the EXXON VALDEZ, nothing was done to promptly contain the oil
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spill. Nearly an entire day passed after the oil spill before

[T

Alyeska and Exxon representatives even started to place boonms

[

§ or clean up the oil spill. More days would pass before
I defendants took any effective action to implement exclusionary

booming of sensitive areas.”® -

69. The delays in responding to the EXXON VALDEZ

oil spill were due to the defendants®™ 1lack of preparedness in

personnel, equipment and materials to engage in an effective

clean up of the EXXON VALDEZ oil spill.
j 70. Defendants knew, or should have known, that
they lacked adequate equipment and materials and trained
personnel to contain effectively and to clean up a spill of
the magnitude of the EXXON VALDEZ oil spill.
71. The defendants either intentionally or

negligently failed to control, contain and clean up the oil

[T

spfl by, among other things, (i) failing to provide

N adequately for the containment and clean up of any discharge

I of oil; (ii) 1inadequately planning the clean up effort

J stemming from the EXXON VALDEZ oil spill; (iii) possessing
inadequate equipment, supplies and personnel for deployment in
the ensuing clean up effort; (iv) unreasonably delaying the
ensuing clean up effort; (v) failing to adequately carry out

j the ensuing clean up effort; and (vi) choosing inadequate

I tactics in the ensuinc clean up effort. All these actions and

; omissions of defendants served to aggravate and compound the

environmental and economic damages to plaintiff.
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72. As a direct and proximate result of the

+ foregoing and other failures, by the defendants to exercise

that degree of care expected of a reasonably prudent person
acting under the same or similar circumstances, the defendants
in their own right, as well as by and through their agents,
servants and employees, caused plaintiff to suffer substantial
and continuing environmental, economic and other damages to
State lands, waters and resources, and other interests in
amounts to be proven at trial.

COUNT 11

NEGLIGENCE
EXXON DEFENDANTS

73. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

74. Captain Hazelwood was not in control of the
navigation of the EXXON VALDEZ when the vessel hit the well-
marked Bligh Reef. Instead, Third Mate Cousins was in control
of the navigation when the vessel ran aground, even though
Third Mate Cousins lacked the proper pilotage endorsement and
experience to pilot vessels such as the EXXON VALDEZ through
the waters of the Prince William Sound.

75. The Exxon defendants and Captain Hazelwood and
Third Mate Cousins knew, or should have known, that Cousins
did not possess either the required pilotage endorsement or
the requisite degree of competence to command the EXXON VALDEZ
with reasonable prudence, skill or care. Acting within the

scope of their employment, Captain Hazelwood and Third Mate
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=

Cousins

knew, or should have known, that it was unreasonably

dangerous and also a violation of applicable Coast Guard rules

and regu

relinqui

known, b

lations for Hazelwood to leave the bridge and
sh control of the navigation of the vessel to Cousins.
76. The Exxon defendants knew, or should have

ased on the service in which the EXXON VALDEZ was

involved, that its single hull, high tensile steel

construc

in the t

Exxon Pi
specific
man the
members
(ii)
despite

improper

tion was not sufficient to allow it to safely engage
rade for which it was intended.

77. The negligence of the Exxon defendants, except
peline Company, in the operation of the EXXON VALDEZ
ally includes, but is not limited to, (i) failing to
EXXON VALDEZ with sufficient and competent crew
so that the crew would not be overworked and fatigued;
permitting Captain Hazelwood to command the EXXON VALDEZ
his excessive use of alcohol; (iii) allowing the

relinquishment of control of the navigation of the

EXXON VALDEZ to Third Mate Cousins; (iv) using single hull,

high tensile steel construction that was not sufficient to

allow the

tanker to safely engage in the trade for which it

was intended; (V) failing to reduce speed when ice was

encountered; and (vi) failing to establish proper monitoring

and supe

alcohol

foregoin

Pipeline

COMPLAIN

rvision of Captain Hazelwood 1in light of his known

problem,

78. As a direct and proximate result of the
g TfTailures by the Exxon defendants, except Exxon

Company, to exercise the degree of care expected of a
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reasonably prudent person acting under the same or similar
circumstances, the Exxon defendants in their own right as well
as by and through their agents, servants and employees, caused
plaintiff to suffer substantial environmental and economic

damages in amounts to be proven at trial.

COUNT 11
INTENTIONAL AND NEGLIGENT MISREPRESENTATION
ALL DEFENDANTS

79. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

80. The defendants negligently or intentionally
misrepresented to plaintiff and others that they had
sufficient personnel, material, knowledge and techniques at
their disposal to prevent a major oil spill or to prevent or
minimize environmental or other damages if a major oil spill
occurred.

81. Contrary to these representations, the
defendants were aware, or were negligent or reckless 1in not
being aware, that they lacked sufficient personnel, equipment,
knowledge and techniques to prevent an oil spill or to respond
adequately to an oil spill on Prince William Sound before it
caused substantial environmental and economic damage.
Defendants knew and intentionally disregarded, or were
reckless in not knowing, that they were ill-equipped and
unprepared to respond to an oil spill such as the EXXON VALDEZ
spill. Nonetheless, defendants failed to warn state or

federal authorities or the public of their unpreparedness and
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the potential adverse impact of such unpreparedness should a
substantial oil spill occur in Prince William Sound.

82. Due to these negligent, reckless or intentional
misrepresentations or omissions of material facts, the true
dangers posed to plaintiff,- the -citizens of Alaska and State
lands, waters and resources were not disclosed.

83. The misrepresentations and omissions of
material fact by the defendants were negligently, recklessly
or intentionally made to induce plaintiff and others to
refrain from taking action which would have required
defendants to be prepared to prevent a major oil spill and, if
an oil spill should occur, to contain and clean up the spilled
oil.

84. The above-mentioned misrepresentations and
omissions resulted 1in inadequate and ineffectual clean up
efforts which aggravated and compounded the environmental and
economic damages caused to plaintiff by the oil spill.

85. As a direct and proximate result of the
misrepresentations and/or omissions of material facts by
defendants, plaintiff has suffered substantial and continuing
environmental and economic damages in amounts to be proven at
trial.

COPNT IV

NEGLIGENCE PER SE
EXXON DEPENDANTS

86. Plaintiff realleges and incorporates herein by

reference each and every allegation set forth above.
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87. The acts and omissions®™ of the defendants
violated AS 08.62 and regulations enacted pursuant thereto and
other state laws and regulations governing the operation of
tanker vessels in Prince William Sound. In so violating these
laws, defendants were negligent per se.

88. The defendants are liable to plaintiff for all
environmental and economic damages resulting from the accident
and discharge on account of the violations of the above-
mentioned State law.

39. As a direct and proximate result of the
defendants®™ negligent acts and omissions, the defendants have
caused plaintiff to suffer substantial and continuing
environmental and economic damages 1in an amount to be proven
at trial.

COUNT Vv
STRICT LIABILITY ?0R
INHERENTLY DANGEROUS ACTIVITY
EXXON DEFENDANTS

90. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

91. The oil transportation, loading and shipping
activities engaged in by the Exxon defendants are so
inherently dangerous and potentially devastating to the
surrounding environment in the State of Alaska, as well as to
its residents, citizens and businesses, that even when

conducted under the best of circumstances and with utmost

care, such activities constitute inherently and abnormally
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dangerous activities for which the defendants are strictly
liable.

92. The use of single-hulled vessels for
transporting ANS crude oil through Prince William Sound
constitutes an inherently and abnormally dangerous activity
for which defendants are strictly liable,

93. The above-described inherently dangerous
activities engaged in by the defendants directly and
proximately caused substantial and continuing environmental
and economic damages to plaintiff, 1in amounts to be proven at

trial.

COUNT VI

MARITIME TORT
EXXON DEFENDANTS

94. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

95. By virtue of the above, the Exxon defendants
negligently allowed the vessel to sail in an unseaworthy
condition and/or negligently allowed the vessel to be
navigated in an unprudent manner, 1in violation of the general
maritime law. The Exxon defendants® negligence resulted in
the grounding of the vessel and was a direct and proximate
cause of the environmental and economic damages suffered by

plaintiff, 1in amounts to be proven at trial.
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COPNT VII °

BREACH OF RIGHT-OF-WAY LEASE AND INDEMNIFICATION

~ <*  OWyER COMPANIES AND ALYEBKA

96. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

97. In May, 1974, the state and the defendant; Owner
Companies or their predecessors in interest entered into the
State Right-of-way Lease. The State Right-0f-Way Lease
imposed apon the defendant: Owner Companies responsibility for
the avoidance of a discharge of oil into or upon the lands,
waters and resources of the State, and for the protection of
the public and environment from the damages and other effects
of any possible oil spill. The Owner Companies®”™ obligations
included, without limitation: (i) employment of the best
practicable technology available and use of all practicable
means to preserve and protect the environment? (ii) prevention
of any potential spill of oil or other hazardous substance
into or upon the lands, waters and resources of the State?
(iii) 1f such an oil spill occurs, "immediate corrective action
using the best practicable technology available to abate
serious harm or environmental damage? and (iv) restoration of
the resources affected by an oil spill.

98. In accordance with State Right-0f-Way Lease,
the defendants submitted to the Alaska Department of Natural
Resources contingency plans for the prevention, containment
and clean up of oil spills, including contingency plans

applicable to tanker spills in Prince William Sound.
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99. The defendants have breached the State Right-
Of-Way Lease because they failed to comply with their
obligation to use the best practicable technology and
resources available to adequately prevent and to abate the
serious harm and environmental- damage threatened and caused to
State lands, waters and resources as a result of the oil
spill.

100. The defendants have breached the State Right-
of-Way Lease because they failed to fulfill their obligations
under the Lease to respond, contain and clean up the oil spill
in conformity with the Plan for Prince William Sound.

101. Under Section 13 of the state Right-of-Way
Lease, defendant Owner Companies must indemnify the State for
liabilities, damages or injury incurred by the State caused by
operation or maintenance of the TAPS.

102. Plaintiff has suffered damages and injury
within the meaning of Section 13 of the state Right-of-Way

Lease in an amount to be proven at trial.

COUNT V111

PUBLIC NUISANCE
ALL DEFENDANTS

103. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

104. The acts and omissions of the defendants
created a public nuisance through unreasonable interference

with the rights of plaintiff to State lands, waters and
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resources that are free from pollution and contamination by
crude oil and other hazardous substances.

105. The unreasonable interference with the rights
of the State resul?ed in spec?al and 3istinct harm to
plaintiff, 1including, but not limited to, damages to the
lands, waters and resources of the State and the revenues
derived from the use by third parties of natural resources of
the State.

106. The substantial interference with plaintiff"s
interests were causedby the actions and omissions of the
defendants for which they are liable to plaintiff for
environmental and economic damages sustained in amounts to b©
proven at trial.

107. The defendants threaten to continue the acts
and omissions complained of herein, and unless permanently
restrained and enjoined, will continue to do so, all to
plaintiff"s irreparable damage. Plaintiff"s remedy at law for

damages 1is not adequate to compensate them for the continuing

injuries suffered by the State.

COUNT 1IX

PRIVATE NUISANCE UNDER Afl 09.45.230
ALL DEFENDANTS

108. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.
109. The acts and omissions of the defendants

created a private nuisance through substantial interference
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with the use and enjoyment of plaintiff's interests in
property.

110. The substantial interference with the use and
enjoyment of plaintiff's interests in property includes, but
is not limited to injury or loss to real and personal
property, loss of income, loss of means of producing income
and loss of economic benefits.

111. Substantial interference with plaintiff's
interests was caused by the actions and omissions of the
defendants for which they are liable to plaintiff for the
damages sustained in amounts to be proven at trial.

112. The defendants threaten to continue the acts
and omissions complained of herein, and unless restrained and
enjoined, they will continue to do so, all to plaintiff’s
irreparable damage. Plaintiff's remedy at law for damages is
not adequate to compensate them for the continuing injuries
suffered by the state.

COUNT X

TRESPASS
EXXON DEFENDANTS

113. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above

114. Through the intentional or reckless grounding
of the EXXON VALDEZ upon Bligh Reef and the improper transport
of crude oil, an ultrahazardous activity for which the Exxon
defendants are strictly liable, the Exxon defendants spilled

approximately 11 million gallons of crude oil inco and upon
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the State's lands and properties. Such actions constitute an
unauthorizemol a(l'n«d continuing trespass upon State lands, waters
and resources.

115. As a direct and proximate result of the EXXON
VALDEZ's trespass upon the lands, waters and resources of the
State, and continuing trespass of the EXXON VALDEZ crude oil
upon State lands, waters and resources, the State has suffered
and will continue to suffer substantial and continuing
environmental and economic damages for which the Exxon
defendants are liable in such amounts as will be proven at

trial.

COUNT XI

STRICT LIABILITY UNDER A8 46.03.822 *
EXXON DEFENDANTS

116. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

117. Oil, including the approximately 11 million
gallons of crude oil which was released as a result of the
grounding and rupture of the EXXON VALDEZ's oil tanks, is a
hazardous substance, as that term is defined in AS
46.03.826(4)(B) of the Alaska Environmental Conservation Act.

118. The Exxor. defendants owned ar.d/or had control
over the oil which was released in and on the waters and
subsurface lands of Prince William Sound and other areas of
the State.

119. The release of oil from the EXXON VALDEZ caused

the State to incur response costs.
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120. Pursuant to AS 46.03.822, the Exxon defendants
are jointly_and severally strictly liable to plaintiff for all
damages to plaintiff, including, but not limited to, injury or
loss to real and personal property, loss of revenue, loss of
means of producing income, loss--of economic benefits, costs of
responding, containing and removing the oil, including the
cost of monitoring and overseeing the clean up, and all
damages to state lands, waters and resources in amounts to be

proven at trial.

COUNT X1

AS 46.03.7a0 LIABILITY FOR RESTORATION
ALL DEFENDANTS

121. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

122. AIll defendants have violated, provisions of AS
46.03, AS 46.04 or AS 46.09 and have failed to perform duties
imposed by such statutes, which violations have, caused,
without limitation, injuries and death to fish, animals and
vegetation, degradation and other environmental damages to the
lands, waters and resources of the State.

123. Pursuant to AS 46.03.780, defendants are liable
to plaintiff for an amount equal to the sum of money required
to restock injured land and waters, to replenish damaged and

degraded resources and to restore the environment to its

condition before the injury.
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COUNT XIIHI™
CIVIL DAMAGES UNDER
o AS 46.03.760(e)
EXXON DEFENDANTS
124. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above,
125. The Exxon defendants permitted the discharge of
crude oil from the EXXON VALDEZ in violation of AS 46.03.740.
126. Pursuant to AS 46.03.760(e), Exxon defendants
are liable to the State for the full amount of damages
suffered by the State, 1including, but not limited to, all
direct and indirect costs associated with the abatement,
containment and removal of the oil, restoration of the
environment to its former condition and all administrative
expenses in amounts to be proven at trial.

COUNT X1V

CIVvIL PENALTIES UNDER A8 46.03.758(bM11 and 12)
EXXON DEFENDANTS

127. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

128. Pursuant to AS 46.03.758, Exxon defendants are
liable to plaintiff for the penalties m the amounts set forth
therein due to the discharge of crude oil from the EXXON
VALDEZ and tha failure to contain and clean up the discharged
oil.

129. The crude oil was discharged from the EXXON
VALDEZ because of Exxon defendants® gross negligence.

Pursuant to AS 46.03.758(b)(2), the Exxon defendants are
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liable to the State for five tiroes the civil penalty
established by AS 46.03.758(b)(1) and 18 AAC 75.500 et sea.
130. Following the crude oil discharge from the

EXXON VALDEZ/ the Exxon defendants failed to take reasonable
measures to contain and clean up the discharged oil from the
EXXON VALDEZ. Pursuant to AS 46.03.758(b)(2), defendants are
liable to the State for five times the civil penalty
established by AS 46.03.758(b)(1) and 18 AAC 75.500 e£ seq.

COUNT XV

AS 46.03.760
ALL DEFENDANTS

131. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

132. Defendants have violated provisions of AS 46.03
(other than AS 46.03.250-46.03.314, AS 46.03.740 and AS
46.03.758 and provisions of AS 46.04 and AS 46,09 and
regulations adopted pursuant to those statutes, including,

without limitation, at least the following:

a) AS 46.03.140
b) AS 46.03.710
9] AS 46.04.030
d) AS 46.09.020
133. Pursuant to as 46.03.760(a), defendants are
liable to plaintiff for a civil assessment of not less than
$500, nor more than $100,000, for each initial violation, plus

not more than $5,000 for each day thereafter for each

violation, and for all other damages and costs incurred by

plaintiff.
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COUNT XVI

NEFILigENT OR INTENTIONAL INFLICTION OF EMOTIONAL DISTRBFIFI
—' - ALL DEFENDANTS

134. Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.

135. The actions of de}endants in discharging crude
oil into the waters of Prince William Sound and failing to
take adequate measures to contain and clean up the crude oil
caused substantial and abnormal environmental and economic
damages to the State and its residents. On information and
belief, as a result of the actions of the defendants, many
state residents are suffering, and will continue to suffer,
emotional distress from having witnessed the destruction of
the environment 1in which they live and work and having their
livelihoods threatened and their personal and family lives
disrupted. As a result of the defendants®™ acts and omissions,
the State has incurred, and will continue to incur,
substantial costs in increased demand for social services,
mental health treatment and other community services for the
severe emotional distress suffered by the citizens of the
State.

136. The severe emotional distress suffered by many
state residents was a reasonably foreseeable consequence of
the grounding of the EXXON VALDEZ and the failure to properly
contain and clean up the spilled crude oil.

137. As a direct and proximate result of the

defendants® conduct as described above, plaintiff has suffered

COMPLAINT - 39 ACE 66524



substantial and continuing economic and other damages, 1in an

amount to be proven at trial,
COUNT XVI1

PUNITIVE DAMAGES
ALL DEPENDANTS

1
138, Plaintiff realleges and incorporates herein by
reference each and every allegation set forth above.
139. The acts and omissions of defendants alleged in
Counts I, 11, 111, VI, VIl, VIIl and X were undertaken in
deliberate disregard or with reckless indifference to the

rights and interests of plaintiff and entitle plaintiff to

punitive damages in an amount to be proven at trial.

WHEREFORE, plaintiff prays that this Court:

1. Award all statutorily authorized civil
penalties, compensatory, incidental and punitive damages in
amounts to be determined by the finder of fact;

2. Award all compensatory and punitive damages
authorized under the common law, including, but not limited
to, environmental and economic damages.

3. Award all compensatory and punitive damages

authorized under the general maritime law.

4. Order that the defendants be permanently
enjoined to remove all spilled oil and to restore the surface

and subsurface lands, wildlife, waters, fisheries, shellfish

and associated marine resources, air and other State lands,
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waters and resources affected directly or indirectly by the
spill;

5. Order immediate and continuing environmental
monitoring and assessment of the conditions of the air, waters
and subsurface and surface lands, fisheries, shellfish and the
associated marine resources and other natural resources;

6 . For a judgment against defendant Owner
Companies for all environmental and economic damages suffered
by the state of Alaska byreason of the defendants®™ breaches
of the State Right-of-Way Lease, including, without Jlimita—
tion, the cost of monitoring the clean up of theoilspill,
the environmental damages to State lands, watersand
resources, damage to the State's economy and lost revenues;

7. For a judgment that the defendant Owner
Companies are obligated to reimburse and indemnify the State
of Alaska for all environmental and economic damages suffered
by the State of Alaska byreason of the defendants®™ breaches
of the State Right-of-Way Lease, including, without Tlimita—
tion, the cost of monitoring the clean up of theoilspill,
the environmental damages to State lands, watersand
resources, the damage to the State®"s economy, lost revenues,
the costs of all enforcement actions and the costs of all
expert studies, consultancies and reports conducted or
prepared by or for the state to assess the injury or damages
caused by defendants®™ actions and inactions;

8 . Award prejudgment interest, attorneys®™ fees and

the costs of this action; and,
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9.

Award such other and further relief as

Court deems just and proper.

DATED this 15th day of August, 1939.
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ATTORNEY GENERAL

By:
Barbara Herman
Craig Tillery
Assistant Attorneys General
state of Alaska

PRESTON, THORGRIMSON,
ELLIS 3 HOLMAN
Attorneys for Plaintiff

By:
Frederick H. Boness
Joseph K. Donohue
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DOCUME® /*CASE

U.S. and Alaska

V.

Exxon
(Federal
Alaska)

Court

Consent Decree

U.S.
V.
Alaska
(Federal
Court
Alaska)

Memorandum
of Agreement
(MOA)

LEGAL BASIS

Federal Clean
Water Act (CWA)
33 USC 1321(F)

CWA regulations
43 CFR 11.92
and 11.93

40 CFR
300.600-
300.615

EXXON VALDEZ OIL SPILL SETTLEMENT

TYPES OF DAMAGES

Past and future
cleanups, response
and assessment
(state and federal)

Damage to state
and federal
natural
resources

1) State cleanup,
response and
litigation costs
through 12/31/90

2) Federal cleanup,
response costs
through 12/31/790

3) Federal and state
cleanup costs
after 12/31/90

4) Restoration,
rehabilitation,
acquisition

AMOUNT PAID

$900 million
less Exxon"s
cleanup cost
from 1/1/91

to final
approval of
consent decree

This 1is joint
recovery for
U.S. and
Alaska

Out of the $900
million:

1)Up to $72
million

2) Up to $62
million

3) No stated
limit

(May effective —

ly be limited

to $150 million

4) Remainder

of settle —
ment

Page 1

TO WHOM PAID

Federal and
state
trustees
jointly

(As irected
by state and
federal
Attorneys
General)

1) State
government

2) Federal
government

3) State or
federal
government

4) Trustees:
3 state
3 federal

RESTRICTIONS ON USE

CWA requires use for
restoring, rehabili—
tating or acquiring
equivalent of damaged
natural resources

1) None

2) None

3) None

4) Restoration,
rehabilitation,
acquisition of
natural resources

WHO DECIDES HOW USED

Trustees 1in
accordance with
MOA

1) State Legislature

2) Federal Government

3) State Legislature
and Federal
Government

4) Unanimous
agreement of
trustees

Failing that,
federal judge



Alaska

V.
Exxon
(State
Superior t
Court)

89-06852",

U.sS.

V.
Exxon
(Federal
Court Alaska)

Criminal
Case

State law
(Statutory
and Common
Law)

Federal law

Cleanup, response,

assessment, damage

to natural resources,
lost state revenue
(taxes), litigation
costs, prejudgment
interest

1) Fine

2) Restitution

=y
(No settlement
proposal)

1) $50 million

2) $50 million

Page 2

To state
government

1) U.S. Government

2) State Government

None

1) None

2) Only for
restoration
projects
related to
spill

State Legislature

1) Federal Government

2) State Legislature



anders Resource Associates, Inc.

1661 Rockridge Drive
Anchorage, AK 99516
(907) 345-0203

March 21, 1991

Senator Rick Halford
P.O. Box V

Juneau, AK 998811

Dear Senator Halford:

| am most strong v nnnn™Mrt tnon o f o the conditions of
the Federal/State xxon Valdez Spill Settlement Agreement,

I.e. the provision to not release the scientific Studies
regardlng the spill.-

The spill studies contain extremely valuable data which
MUST be available  to th public. Some” of the data in these
studies may be critical in formulating a best response to
the inevitable future events in similar environments. Most
of the studies were undertaken on the basis of precisely
such ratlonale

Further, it should be noted that most of the studies were
funded or support ed by the federal government and as such
would be subA ect to di sclosure through the Freedom of
Information Act. Others were conducted under NSF and Prlvate
grants which contracturally REQUIRE the publication o
results. Finally, in he event of a lawsuit the "Discovery"
process should effect|vely unmask these studies.

Rather than supre53|ng these studies, the State would
better serve Hae worldwide scientific community in
Ponsor|n% |ssem|nat|on of data gained through these
udies. Hap % the U.S. Forest Service has opened an
cf oce for sauc purpose and at least one of NOAA's experts
is already describing study results on the Lecture Circuit,
Whereas the studi&s involved would be of great value to
the scientific community: were conducted with public
funding: and would, in any case eventually become public
through vartous means; hat that portion of the
settlement must be be d Ieted Any action you might be able
to take towards this end would be appreciated.

Respect fully.

Dr. Robert 3. Sanders
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Dear Member of The Alaska Legislator:

On March 15, 199, | et with Governor Welter Hickel and Special Assistart James Rockwell to
discuss public concems regarding the EXXON Valdez QI Sl

M. Rockwell said he spoke with the underwater strvey company contracted by EXXON to
asess vessel damage. He gained informetion which suggested that the EXXCN Valdez struck
Beioh Reef twice. ff this is true, the pubdlic wes misinformed by the initid report released by
EXXON's underweter construction conpany,.

Based on their report the following artidle appeared bn Page AG of the March 27, 1969
Anchorage Times,  The Starboard sicke of the EXXON Valdez collided with a pinnacle rock
followirg this the tanker turmed westward while licing towerd the South. Aftenvards it struck the
second pinnacle, at maship. Both strikes occurred approximetely 2 miles apart. The Presicent
of the EXXON Corporation said the tankers speed wes unknoan a this time. (This is another
Inconsistent fact).

Page A10 of the March 27, 1989 Anchorage Daily News, Spil Archives Reference said this
oollision occurred at 1150 pm and the vessels speed wes estimeted a 8 knots. The inpact
ruptured three holes inthe starboard sice causing the tanker to tum to the west. Inertia kept it
moving inthe southerty direction of the first Pinnacle.  This forced the vessel to travel more than
a mle from the snipping [ane and ground on the second pinnadle of Bleigh Reef & 1203 am
on March 24, 1989,



National Transportation Safety Board hearings on My 16-19,1989 icertifiedl the following. From
the Archives of the Anchorage Daily News My 17, 1989, page A10 incluckd the followirg
comments from the My 15P5 NTSP hearing

The EXXON Valdez left the shipping lanes to allegedy possibly avoid impact with ice bergs. The
tanker headed west 200° & 12 knots with speed increasing to 15 knots.  The course wes
changed to 180° andl the tanker was placed on auito pilct. Aftervarcs the Captain Ieft the bricke.
A 1157 pm March 23, 1989 Constat calls from New Jersey EXXON Valdez began and
continued for 33 minutes. Captain Hazelwoodl didl not report the newheading to the Coast Guard
raclio operator. After the colision, the vessel's main engine was shut down at approxinately 145
am, accordling to engine log

The impact was icentified by Gregory Cousins inthe Nationl Transportation Safety Board hearing
room in s testimony My 17, 1989, Deck wetch observed the following: The Busty Isiand red
light wes viewed from the dangerous waters of Tatitiuk Namows. The st strike wes locateg
approximetely 4000 yos, northerly from Beigh Reef. The Loran location & 7960X 14337-
7960Y32162. The Loran location was documented by a witness to the grounding in Tatitilk
Narrows (Bud Hall) commercial fishermen

From the evicence shown, we believe the grounding of the EXXCON Valdez to be deliberate and
Intetiondl,

What is the tnuth?

Sincerely,

RHCE R ——
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Now, Save PrinceWrlli1am Sound

Exxon®s $1 billion settlement of state and Fed —

eral claims stemming from the calamitous Exxon
Valdez oil spill is clearly preferable to a long and
chancy trial that might have yielded a smaller
penally. But the real testwill be whether the money
is spent wisely.

The six Federal and state agencies controlling
the funds will inevitably lodge competing claims.
These claims must not be allowed to shortchange
the main victim of one of the worst environmental
disasters in American history: Price William
Sound.

Under the settlement, Exxon and a shipping
subsidiary will plead guilty to four Federal criminal
charges, pay an immediate criminal fine of $100
million and an additional $900 million over 10 years

to settle civil claims brought by the Federal Gov —

ernment and the state of Alaska.
The agreement wisely includes a "reopener””

clause, obligating Exxon to pay an extra $100 mil —

lion ifdamages turn out to be greater than presently

anticipated. And while the settlement relieves Exx —

on of Federal and state liabilities, the company still
faces 300 smaller suits brought by fishermen, food
processors and other individuals and businesses.

The settlement isn"t perfect. The Justice De —

partment might also have pressured Exxon to fork
over the entire $1 billion immediately. True, Exxon
has already paid a stiff price for its carelessness —
$2 billion so far in cleanup costs. It's also true, as
Justice argues, that the additional $1 billion can™t be

spent right away. But that3 disingenuous. A one—
time payment would begin earning interest imme —

diately; the same amount spread over 10 years will
lose value through inflation.
A further question iswhy Justice chose not to

sue Alyeska, the pipeline consortium composed of

Exxon and other companies with drilling interests

on the North Slope. Alyeska, which had piously

assured the public that it could handle any emer —
gency, thoroughly bungled the Valdez spill. One

theory isthat the Justice Department feared that

Alyeska would countersue the Coast Guard, which

also performed miserably. As one Congressman put

it "For Alyeska and the Coast Guard, this agree—
ment may be more shield than sword."

The agreement isunlikely to be changed, so the
task now is to make sure itdoes the most good. Six
different agencies -- three Federal, three Alaskan
— will collaborate in administering the funds. The
agreement calls vaguely for the “festoration, reha—
bilitation or replacement of natural resources™ or
the acquisition of "equivalent resources.”” Those
words could mean almost anything, from cleaning
beaches to land acquisition for wildlife refuges to
building recreational parks to encourage tourism.

There will be many good ideas and hard
choices. But the first beneficiary of the money
should be the sound itself. Eleven million gallons of
oil did not, as some feared, turn Prince William into
a dead sea. The beaches are now much cleaner and
there have been predictions, challenged by some
environmentalists, that salmon runs will reach
record proportions this year.

But coastal wetlands have suffered grievously,
as have colonies of sea birds and the bald eagles,
shellfish and other species vital to the food chain
and the local economy. Despite the sound”s hardy
resilience, there"s no guarantee that the ecosystem
will recover on its own. Exxon devastated that
ecosystem; Exxon®"s money ought to be targeted
first and foremost at speeding iIts renewal .

- dunyr T jr

Let,

Bi:

ed co.
exprel
pacit,
Thi
tlon d
defen:
a lint,
Beamu
gen'l
being!
as In
PentF
has b;
FeoFf
ibel.\
Ef|
As J
oncea
client-
hatre!
to bat.
stude
bra %

m (s
harm-
disgif
were

which
clear
studr
a ml

violal

of tm,

devel
learnt



VA 1.Ul Ul AJU. U

@Jjc todsl j ington ftost

vl = IVILIVIKV

Exxon Settles Spill

For $1.,1

$100 M illion

By Michael Weiaskopf

WtitwftM FW Still Wrxrr

Exxon Corp. agreed early today
to acknowledge criminal responsi-
bility and. pay a $100 million fine as
part of a $1.1 billion agreement
with the federal and Alaskan gov-
ernments to settle civil and criminal
charges stemming from the nation’s
worst oil tanker spill, according to
informed sources.

The settlement, by far the larg-
est for environmental damage In
the United States, apparently dealt
with one of five federal criminal
charges filed against the company
and “its shipping subsidiary, the
sources said. Exxon faced two fel-
ony and three misdemeanor
charges related to the spill.

Trial on the criminal charges was
to begin April 10 in U.S. District
Court in Anchorage.

Half of the criminal fine and most
of the $1 billion in civil damages to
be paid over 10 years would be used
to restore the fragile Alaskan
shoreline after the ecological havoc
caused when the tanker Exxon Val-
dez ran aground on a marked reef
March 24, 1989. Nearly 11 million
ga_llons of crude oil gushed into

rince William Sound, eventually
spreading for miles. .

Under the settlement signed
here, Exxon is obligated to pay an-
other $100 million 1f significant en-
vironmental problems can be traced

to the spill after the 10-year pry*

ment period. _
Negotiators reached basic terms

ofthe settlement days ago, but U.S.
District Court Judge Stanley Spor*
km barred final agreement until he
heard arguments here Monday by
five native Alaskan villages seeking
to protect their rights to pursue
damages separate from the govern-
ment agreement.

Billion

in Prid for Criminal Fine

Yesterday, Sporkin lifted his ban
after warnlnq government lawyers
not to trample on the villagers
gal rights. .
~ The settlement was m&med Bhort-
Iy after midnight at the Justice De-
partment, and details of the agree-
ment are expected to be released at
a news conference here today.
Spokesmen fc the Justice Depart-
ment and Exxon declined to com-
ment. .

Walter J. Hickel (I), who took
office as Alaska's governor last De-
cember and has been representln_g
the state in negotiations here, sai
the settlement terms are “in the
best inter,m3ts" of Alaskans.

But environmentalists and some
Alaskans criticized the agreement
for failing to provide enough money
and specifically target its use for
environmental” restoration. Actual
distribution of Exxon's payment
would be decided by a hoard of
trustees that is to include repre-
sentatives of the federal and state
governments.

“The won? is that the state of
Alaska is going to stretch the de-
finition of restoration and spend the
money for marinas and roads,” said
Doug Wolf, counsel for AJaskan is-
sues at the National Wildlife Fed-
eration.

Michael Hausfeld, an attorney
who represented the native Alaskan
villages in the hearing before Spor-
kin, said the two governments
should have held out for an “open-
ended" settlement in which Exxon
agreed to pay whatever is neces-
sary to restore ecological damage
related to the spill. N

Exxon has spent $2 billion on the
cleanup, leaving shorelines almost
free of oil. The nure Alaskan fishing
industry, badly dislocated by the
spllll, gradually is returning to nor-
mal.

le-

«

But authorities have bar.ey
begun to calculate damage to wild-
life'as scientific studies continue to
find new evidence of long-term
damage to certain varieties of sea
birds, salmon, trout and other ma-
rine life. o

According to confidential docu-
ments, federal scientiats have con-
cluded that some colonies of diving
birds have suffered “total failure” to
reproduce as result of the spill,
while some species of marine life
were so affected that theY “may not
r%spond" to revival efforts for dec-
ades.

‘Known as the greatest man-made
wildlife disaster in the nation’s his-
tory, the spill resulted in the deaths
of more than 36,000 waterfowl, at
least 1,016 sea otters and 144 M d
eagles along with many other an-
imals, o

A federal grand jury in Anchor-
age indicted Exxon and its subsid-
iary, Exxon Shipping Co., a year ago
after the corporation rejected a plea
bar?aln proposed by the Justice De-
partment. The two felony counts
accused Exxon of failing to man its
ships with a competent captain and
physically and ‘mentally capable
Ccrew members.

Joseph J. Hazelwood, the Exxon
Valdez captain who witnesses said
was drinking ashore before the ear-
ly morning grounding, left the
ship's bndge shortly before it hit
the reefand left in command a third
mate who lacked Coast Guard cer-
(itication. _

Hazelwood was acquitted last
March on state charges of criminal

mischief, . reckless endangerment
and piloting a vessel while intoxi-
cated. He was convicted of negli-
?ent discharge of oil and sentenced
0 perform 1000 hours of commu-
mtr service and pay $50,000 in par-
tial restitution for spill damage.

Under terms of the agreement,
Exxon is to pay $190 million, in-
cluding the fine, immediately. Of
the first installment, $40 million is
slated for continued evaluation of
environmental damage and planning
for restoration.

And, $150 million to be released
by October is intended to be used to
return Prince William Sound to its
prisune State before (he spill.

Exxon also a%ree to an $100
million in fiscal 1993 and $660 mil-
lion over the next eight years. It
was not immediately known if that
is earmarked for a specific purpose.
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Although the agreement free*
Exxon of further obligations to the
state and federal governments, the
company faces more than 300 law-
suits by Alaskan residents and busi-
ness executives, claiming large
losses caused by the spill. _

The Alaskan villages that filed
suit here said they feared that the
government was barterlnP away
their right to pursue spill-related
claims later.

But Sporkin assured lawyers for
the villages that “the government, |
think, understands that the_%/ cannot
play fast and loose with your
rights.” If the settlement later com-
ﬁromlses those rights, he said, “Hell

ath no fury~ like a judge
scorned.... It's not fair, it's not
right and it’s not American."
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$ 1 .1 B illion S ettle

s S aid to In ¢ lu d

Payments W

ould EndBig Claim s in

m enthyE xxon

e C rim in a lF in e

Valdez S pill

By KEITH SCHNEIDER
Sptriol 13n* Hrw Yort Tim tl

WASHINGTON, March 12 - The
Exxon Corporation Is prepared to pay
b S100 million criminal penalty as part
of a $1.1 billion payment over the next
10 years to settle civil and criminal
casts arising from North America’'s
largest oil spill, Alaskan and Federal
authorities said today.

Federal and state officials have
agreed to the arrangement. Although a
Federal District Court Judge at first
seemed to raise another hurdle today
when he said he would review the set-
tlement to insure that the rights cf 5.000
Alaskan villagers were protected, a
state official said early this evening
that the final obstacles to a settlement

appeared tohave been overcome.
Effects Would be Studied

Under the agreement.
Exxon would pay $100 million immedi-

proposed

settle criminal charges

ately to
brought by the Department of Justice.
That would be one of the largest, If not
the largest, criminal fine ever paid for
pollution. A trial on the charges had J
been scheduled for April 10 in District j
Court in Alaska.

The villagers had filed suit lastweek,1
asserting that they had been locked out
of negotiations thel
State of Alaska and the Federal Gov-1
emment. The said they i
feared that a settlement would prevent |
them from recovering financial dam- 1
ages caused by the Exxon Valdez oil j
spill on March 24,1989.

The proposed settlement, which has :

between Exxon,

villagers

been under negotiations for months,
would notend Exxon's legal troubles in
Alaska. At last count,
suits were pending against the compa-
ny. But 'he settlement would end the
major suits, brought by the State of
Alaska and tha United Suits.

In addition, the company would pny
$90 miillion this year into a fund admin-
istered by three Federal agencies and
three state agencies. The money would
be used for scientific studies of the

330 separate

Prince William Sound region, which
suffered great damBge, and for
projects to continue scrubbing the

shoreline of oil left when nearly 11 mil- f
lion gallons spilled from the hull of the

after the tanker ran
The tanker's i

Valdez
aground in th*r sound.
skipper, Cap*. Joseph J.
was convicted in April 1990 of ths rela-,
lively minor charge of negligently dis-'
charging oil but acquitted ol piloting
drunk and other

Exxon

Hazelwood, |

ihe vessle while
charges.

The agreement also called for pay-
ments into the fund of S150 million In
September 1992. $100 million In Sep-
tember 1993, and $70 million annually
from 1994 until 2001. The proposed set-
tlement also calls for Exxon to contrib-
ute $100 million more to the fund If
additional damage from the oil spill is
discovered.

Economists noted that Exxon would
be able to claim tax deductions for

every payment except for the $100 mil-

jlion criminal penalty, to be paid this

year.

The agreement affect
some 300 other lawsuits filed by envi-
fishermen and Aleuts

would not

ronmentalists,
asking Exxon topay fordamages these
groups say they suffered after the spill.

The proposed settlemenl was ap-
plauded by Gov. Waller J. Hickel of
Alaska but strongly criticized by envi-
ronmenial groups and some state offi-
cials who said, essentially, that Exxon
would be paying too cheap a price in
settling the case.

Bottom of the Pockeu?

‘It seems like a good deal for Exx-

on," said Eric Jorgenson, a lawyer for
the Sierra Club Legal Defense Fund in

Juneau, which has a separate cult

pending against tha company in tha af-

termath ol the spllL

But Governor Hickel said: “Il am
very happy with the settlment. It al-
jofsus£E get to the bottom of Exxon's

Lance Lamberton, a spokesman for
Exxon InIrving Tex., declined today to
say whether Exxon would sign the
agreement and said the company
would make no comment about the
situation for the time being.

"If and when things break and we
have come together for a proposal to be
figned, there will be extensive notifica-
tion," said Mr. Lambertoa

The settlement contm’:ts prowsmE

Hta e pub f%ntl
stu Ies conducm after the spill
Department ot the |nterior, t e nV|-

ronmental Protection Agency and
other Federal agencies. But studles
tEO nsored bSy the State of Alaéka and

e United States Coast Guard are to
remamdprlvate ending the outcome of
coyrt cases brought against the sute
and the Coas: Guard

"Keeplng the data secret Is a maJ
it g, ol
vail |
F?ease E}] RU |mC palépOT I
pub cinformatio

AIthou% t}he terms would make the
settlement t n(]ostex ensive ever for
damages cause environmental
dlsaster the pec; Is certain to raise a
stir 1n Alaska a nd in Washington. Tpe
negotiators will o ent e pactio public
comment for 30 days after it is signed.
Officials with the Sute and two Fed-
eral agencles said the pact could be al-

—0-.

tered ds a result.

|sts who have studied the
spﬁ e sute ang Fed aFgovern-
ments sal today that th e $ hillion
sett ement re[o ents on y a portlon of
the actual value (i rga éo |s .
eries, water, wild |e a
economists said the Ex on Vald

?lterwnl have cau

il
ion mdamagesfsrom t?ebt on }0ﬁ5

me

n* Nn York Tu»r.
The spill near Valdez fouled
much oi the Gulf of Alaslca-

To some, an offer
toend the Exxon
Valdez affair is

too low.

spill before midnight on March 24,1989,
through 1994.

(W £c/
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Several im e oifidalf who asked not
10 be identified today uld they had
hopeg that Exxon would be required to
pay gl billion In a one-time payment
that could generate permanent Income
through annual interest payments.
Thus, the annual payments, spread out
over 10 years, are much less valuable
to the aute's efforts to clean up end
study the effects of the spill.

Senator Frank Murkowskl, a Repub*
llcan from Alaska, uld today that
Alaska was fortunate to have gained a
aettlement The alternative was years

of litigation that would have* cost
Alaska millions of dollars In legal fees
without any assurances of success.

“1 think this agreement, if It Is re-:
solved, Is going to have to stand the
light of day by the Legislature, the Gov-,
error and Exxon shareholders,” uld
Senator Murkowski. "The alternative
U litigation. | certainly am inclined to
think a bird in the hand Is worth two In
the bush. The cost of litigation would be
very substantial.”

The settlementalso calls for an advi-
sory group made up of members of the
public to helpoversee how money from
the settlement is spent The Depart-
ment of Justice scheduled a news con-
ference for Wednesday to explain
provisions in the settlement.

The last obstacles to the settlement
were crossed this afternoon when
Judge Stanley Sporkin lilted an order
here that prevented the pact from
being signed, end a District Judge from
Alaska. H. Russell Holland, approved
the agreement. Judge Holland was to
have presided over the criminal tnal
next month.

Last week. Judge Sporkin blocked
the settlement from being signed until
the state and Federal Government as-
sured more thin 5,000 Alaskan native
villagers that their right to gain finan-
cialdamages from Exxon would not be
harmed by thepact

Today, Judge Sporkin said he was
satisfied that the rights of the native
villagers to fully prosecute their suits
had not been harmed by any settle-
ment between Exxon, Alaska and the
Federal Government and lifted his in-
junction. But in an order he signed this
afternoon, Judge Sporkin said he would
review the settlement after it is signed
to make sure the rights of the villages
are ensured.

“The court shall retain jurisdiction
over this matter to ensure that the de-
fendants* representations are carried
out so the plaintiffs' rights are protect-
ed.” Judge Sporkin wrote In the order.
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G uilty Plea Expected

By ALLAN R.GOLD

The F.xxon Corporation will plead
guilty to a criminal charge in Federal
District Court in Newark today and

will pay h 55 million penally as part of
a deal to settle litigation over a 567,000-
14 months ago in New
a government official

gallon oil spill
York Harbnr,
said yesterday.

Of the $5 million penalty, 51.8 million
will go to New York Slate, and the rest
will go to New Jersey o tho Federal
government, said the official, who
spoke on condition of anonymity. Hie

criminal charge, under the Clean
Water Act, involves negligence in the
iraining of personnel at Exxon's Bay-
way refinery in Linden. N.J., the offi-
cial said.

In addition to the criminal penalty,

Exxon will pay 510 million to Now York
State, New Jersey, New York City and
Elizabeth, N.J., to settle civil litigation
over damage to natural resources.
Some money will he paid Immediately
‘and the restover five years, ihe official
Isaid.
I Some delails of the settlement
emerged last week, and environmental
groups have crliicized the agreement
as too easy on Exxon. Yesterday, Rep-
resentative Susan Molinarj. Republi-
Staicn Island, urged the Federal
and others involved in the
to reject the $15 million package.

Second F.xxon Plea

officials are scheduled to
Judge Nicholas H. Poli-

to enter ihe plea. Slate and
officials have scheduled a
[news conference for this morning in

Newark todiscuss the agreement.

The action expected today would rep-
resent Exxon's second plea
and penally this month. Last week, lhe
,company agreed lu plead guilty lo four
Federalcriminal counts and pay a $100
million penalty to settle charges aris-
ing from the F.xxon Valdez oil spill in

criminal

in Exxon S pill

Alaska in 11)89. Total payments in that!use $5 million to buy environmentally

case could reach $11 billion.

A spokesman at Exxon's Bayway
refinery. Douglas 0. Walt, said it would
be inappropriate for the company to
comment un pending legal activity. But
Mr. Walt said Exxon regretted the Jan.
1.1990, spill and shared public concern
about Its impact. "W e took responsibil-
ity for the spin and we worked hard to
minlmzed any damage," he said.
“We've learned from the accident and
look forward to continuing our
proved operation In a safe, reliable and
environmentally sound manner."

im-

Leaking Pipeline

Exxon had fought tc avoid criminal
indictments by state grand juries in
New York and New Jersey. A Federal
grand jury in Newark Investigated the
spill, and New York City and Elizabeth
also filed civil suits against Exxon.

Tho accident leaking un-
derwater pipeline connected
Exxon plants
N.J. Heating oil spilled into the Arthur
Kill, anarrow waterway that separates
Now Jersey and Staicn Island.

The spill coated miles of New Jersey
and New York shorelines, including
Staten Island marshlands that have be-
come home to a revived wildlife popu-
the heavily industrialized
area. Hundreds of birds were killed
the spill and the breeding of wading
|birds was disrupted.

I Concern

involved a
dial
in Linden and Bayonne,

lation in

in

about the marshlands

sensitive land in the Arthur Kill area
and the rest of Ils share for managing
It could nit be
determined hnw New Jersey planned
tospend its money.

Under the settlement,
also be required to improve its oil-han-
dling operations.

wetlands in ihe area.

Exxon would

New York City’s Comptroller, Eliza-
beth Holtzman, one of the officials who
approved Hie
comment on details of the agreement.
But she criticized the Federal and stale

settlement, would not

governments for their negoiiK-ms
with Exxon. "I am troubled ihr:

eral regulations discourage full

ment of environmental damagr

urban areas," she said.

Officer Sentenced in Theft

March 19 (AP) -
was

A
sen-

ROCHESTER,
former police investigator
tenced to six months in prison today for
stealing more than $79,000
funds to play state lottery games. The
defendant, Robert Kilpatrick,
court that lie had stolen the money to
support gambling habit, had
planned to replace it with his winnings.
Mr. Kilpatrick. SO years old, pleaded
guilty to charges that he stole $63,000
that was being held as evidence in the
Rochester police properly clerk’s of;
fice, as well as money that he collected
during investigaiion’s. The Ilhefts

in official
said in

a and

oc-

‘played a big role in determining where lcurred in 1989 and 1990.

Ithc $10 miillion

Ispent. A small amount will

settlement would be ;

New York City and Elizabeth to com -'

pensate for
spill, according to the government offi-
the settlement.

receive some

their rss|x>nsc to the oil

cial who described
IElizabeth also
|[money for enhancing its marina area.

will

I Of the rest of the money. 64 percent
Iwill go to New York and ihe rest to New
lJersey, die official said. New York will

be paid to im
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Value of Intangible Losses From Exxon Va

1) iluhii I am osier
WeKim*:ui He.l Mill W hirr

Confidential government Mudie.i
have Cjliiiijli-il {In- "social cost" ol
(lie Exxon Vaidili oil spill at S3 bil-
lion, ucarlv_three times die SI.I
tnjtion that Exxon lus agreed to pay
to smile iiimiii.il and Civil charges
arising from Ihe accident. .

mite  conlroverhiil  economic
studies, conducted lor die slate ol
Alaska and the federal government,
are an attempt to assign a dollar
value to intangible losses said to
have been suffered by the Ametican
public as a result of damage to wild-
lile and natural habitat. Economists
polled households nationwide to
arrive at the estimate, which would
have figuied ﬂrommently in
Exxon’s trial had the case nor been
sdttled out of court.

;There is no guarantee that a
jifilge ami r‘ury would have accepted
tllo S3 hillion estimate, which was
Provided to The Washington Post
by hue of the economists involved in
the studies. Federal officials de-
fused the settlement as a land-
nijk penally that avoids a costly
a0i] uncertain trial while providing
immediate cash for cleanup and res-
[tJrtVioil,

*jAut critics noted that several rc-
cent rom | decisions have upheld
the validity of social cost studies for
valuing  environmental  catastro-
ﬁhes, suggestm? that Exxon may
ave. ?otten off too lightly. "The
ftgleial government has a |dumarK
responsibility to the citizens to loo
odt for lliese resources, to provide
amarket signal that if you do dam-
age, this is what it's going to cost
you," said an economist familiar
with the studies.

"~tu affirming the method two
yeyrs ago. a three-judge federal
appeals court panel ruled that al-
though “the extent of damage to
natural resources from releases of
oil om| hazardous substances varies
fdatly ... it is in the mission of
Ei(lle,g.il law| to assess the public

Exxon declined to comment on

studies

William K. Reilly, administrator
of the Environmental Protection
A%ency, said in an interview that
while such studies "have their place

..., they're new. there's not a lot
of litlgatioA, and comIs haven't
awarded anythln% on the basis of
Imw much Somebody says they're
willing to pay lo save a river otter."

State and federal officials, citing
unresolved claims hum thud par-
lies such u3 fishermen and Native
Alaskans, have refused to make miy
information from damage studies
available to the public. "We won't
do so unless we PUt a commitment
from the Elamtn‘s that tney won't
sue us with the information," said a
spokesman for Alaska Gov. Walter
3. llickel (.

If nothing else, the debate over
the economic studies illustrates the
difficulty of assessing damage o
natural " resources from accidents

such as the Exxon Valdez .pill, the
nation's worst. Some values, such
as cleanup costs and measurable
financial damage to tourism and
commercial fishing, me relatively
easy to calculate. llut the iliicsiion
ol intangible losses has proved
harder to lexolve,

What, fur example athe price ol
n dead sea otter or sea bird, both ol
which society presumabI% holds
dear even (hou%h they have no
commercial value’

In the past, the federal govern-
ment has assigned market values lo
dead wildlife, such as $15 for a fut
seal or $35.74 for a Canada goose.
But the appeals court decision
found that such methods did nol
adequately compensate the public.
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some general welfare,
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Value of Intangible Losses From Exxon Valdez Spill Pul at S3 Billion;

By -John Lancaster

Ton  jtadl Witter

Confidential government studies
.uve estimated the "social cost" of
the Exxon Valdez oil spill at $3 bit-
'iori, nearly three times the $1.1
hillion that Exxon has agreed to pay
in kettle criminal and civil charges
arising from the accident. )

*The  controversial  economic
studies, conducted for the state of
Alaska and the federal government,
ate an attempt to assign a dollar
value to intangible losses said to
nave been suffered by the American
AQlic as aresult of damage to wild-
life and natural habitat. Economists
polled households nationwide to
Irnve at the estimate, which would

have  Ggored ﬁrominently in
Exxon’s trial had the case not been
settled out of court.

"There is no guarantee that a
.uUge and ﬁury would have accepted
life"$3 biflion estimate, which was
Br_owded to The Washington Post
bjone of the economists involved in
ihe studies. Federal oifiaals de-
fected the settlement as a land-
mark penalty that avoids a costly
and uncertain trial while providing
remediate cash for cleanup and res-
y'mtion.

;611 critics noted that several re-
cent court decisions have upheld
the! wsiidily of social cost studies for
viliwv  environmental ~ catastro-
Bhes. tuggesun? that Exxon may

aye gatten olf too lightly. “The
gjderal government has a |du0|arE(/
responsibility to the citizens to loo
nut for these resources, to provide

i itarket signal that ii you do dam-
rg .. this is what it's going to cost

VAi- * oiH :m .vrtnntrtisl familiar

., ».they're new, there's not a lot
of litigation, and courts haven't
awarded anythlng on the basis of
how much Somebody says they're
W||||n% lo pay to save a river ctter."

State and federal officials, citing
unresolved claims from third par-
ties such as Gshermen and Native
Alaskans, have refused to make any
i.formation from dqmage studies
available to the public. "We won't
do S0 unless we ?et a commitment
from the Elamnfs that they won't
sue us with the information* said a
spokesman for Alaska Gov. Walter
J. Hickel (1).

If nothing else, the debate over
the economic studies illustrates the
difficulty of assessing damage to
natural “resources from accidents

—ch as the Exxon e/, spill, the
nation's worst. Son  Hues, such
as cleanup costs anu measurable
financial ,dam,ag,e to tourism and
commercial fishing, are relatively
gasy to calculate. But the question
of “intangible losses has proved
harder to resolve. ,

What, for example, is the price of
adead sea otter or sea bird, hoth of
which  society presumable]/ holds
dear even thou%h they have no
commercial value’

Li the past, the federal govern-
ment has assigned market values to
dead wildlife, such as $15 for a fur
seal or $35.74 for a Canada goose.
But the appeals court decision
found that such methods did not
adequately compensate the public.

and ordered federal agencies to
Pwe more weight to_intangible
0sses n figuring the bill lor envi-
rci,mental catastrophes. .

Norman Meade, chief economist
of the damage assessment branch
for the National Oceanic and Atmo-
spheric Administration, declined to
comment on the substance of the
economic studies and said he feels
“fine about the settlement."

But he also defended the meth-
odology of so-called contingent val-
ue studies, descrlbln% them as “the
only way to get at these kinds of
values.* He added, "When these (re-
sources) are interfered with, there
is a social cast, the public has lost
some general welfare, and that's
what we're trying to estimate*

In evaluating the losses, econo-
mists hired bg the state ot Alaska
developed elaborate surveys aimed
at calculating the public's “W||I|ng1-
ness to pay* for a clean Pnnce Wil-
liam Sound. Beginning in 1981), the
economists met with "focus ?r_oups*
in Seattle, San DIG%O and Baltimore
with the aim ot exploring "how peo-
ple think about the oil Sﬁnl and its
consequences® one of the survey-
0rs said. "You use these to find out
the language and assumptions peo-
ple use'so you can frame your ques-
tions accordingly."

_After pilot surveys in San Fran-
cisco. Toledo and rural Georgia—
They're sort of middle America,”
the economist explained— the con-
tractors surveyed 1,000 households

nationwide. Surveyors conducted
lace-to-face interviews in  which
they dlsplared photographs and oth-
er information ‘about the spill, then
asked respondents now much they
would be willing to pay to protect
Pr!ﬂce William “Sound ‘Troin” future
spills.

pPreliminary results from the sur-
vey. conducted in January and Feb-
ruary, showed a medum amount of
$30 for each househoi |. or—figur-
mgi there are 100 million house-
holds in the countrY_—$3 billion far
the American public as a whole,,
according to one of the economists!!
Althou%h the federal c};ovemme,nt'
had not progressed as far with its,
studies, a federal official said the $3!
billion figure was "in the ballpark*



