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Alaska State Legislature,
S e n a t e

C o m m i t t e e  on  3 in a n c e

M E M O R A N D U M

Pouch V 
State Capitol 

Juneau, Alaska 99811

TO:

FROM:

Sen. Sturgulewski, Chair 
Senate HESS Committee

Sena to r Kerttu la

S lIB J :

DATE:

Senate Bill 97- 
Educational 
Trust Fund

March 14, 1991

I would appreciate it if yo\J/vou ld schedule Senate Bill 97, 
relating to the Educational Trust Fund.

The Educational Trust Fund was created by legislation which I 
sponsored during the last year's session. Last year's Senate Bill 136 
estab lished a guaranteed tuition plan with the University of A laska 
funded through contributions by parents and students.

Senate Bill 97  clarifies the broad purposes of the fund to 
improve access to higher education and to act as  an incentive for 
A laskans to pursue higher education. Senate Bill 97 also changes 
existing statute to enhance the fund's tax advantages. The 
University of A laska has spent a great deal of time coming up with 
proposed revisions to last year's Senate Bill 136 . These revisions 
conform  to my intent with the original legislation and are contained 
within Senate Bill 97.

I have attached a copy of the University o f Alaska's draft 
Advance Tuition Payment P lan fo r your information.



Alaska State Legislature
S E N A T E

Official Business P .O . Box V
State Capitol 

Juneau, Alaska 99811
SP0N S0R  STATEMENT 

SENATOR JAY KERTTULA 
SENATE BILL 97 -  ADVANCE COLLEGE TUITION PLAN

S en a te  Bill 9 7  m akes rev is ion s to leg is la tion  which I 
sponsored last year creating an Alaska Educational Trust Fund. Most 
of these revisions were recommended by the University of A laska 
which has directed a significant amount o f lega l research into the 
tax implications of the fund. SB  97 will a lso allow Alaska's private 
fou r-year co lleges -  Sheldon Jackson and A laska Pacific University 
-  to partic ipate in the prepaid tuition p lan a long  with the 
University o f A laska.

Under last year's Senate Bill 136 , an apparatus was set up 
whereby a contract would be made between the University of A laska 
and a pu rchase r that would guaran tee  p repaid cred its at the 
University, no matter how much the tuition rises by the time the 
beneficiary en ro lls in co llege. Senate Bill 1 36  offered the option 
for 50 percent of a parents', grandparents', or childs' permanent fund 
dividend to be invested in the Educational Trust Fund fo r prepaid 
tuition. Last year's legislation a lso a llow s cash contributions to
the fund.

The Educational Trust Fund, whose name is being changed to 
the Advance College Tuition Payment Fund in Senate Bill 97, was 
modeled on sim ilar programs which were adopted and implemented 
in other states. When Michigan adopted its plan in 1986 , 4 4 ,0 0 0
people applied during a two-month period. In Florida, approximately
4 0 ,0 0 0  peop le  applied fo r a sim ilar program . A laska's plan is 
unique in that it will utilize a check-o ff on the perm anent fund
dividend application, and will thus be publicized to every A laskan 
res id en t.

The Advance College Tuition Payment Fund offers an innovative 
way to provide parents and students with a lternatives fo r financing 
college tuition. I urge passage of Senate Bill 97.
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SENATE B ILL NO. 97
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - FIRST SESSION
BY SENATORS KERTTULA, Sturgulewski

Introduced: 2/I/9I
Referred: HES and Finance

A BILL 
FOR AN ACT ENTITLED

1 "An Act relating to the Alaska education trust fund; and providing for <an effective date."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
3 * Section 1. AS 14.40.803 is amended to read:
4 Sec. 14.40.803. ALASKA EDUCATION TRUST FUND ESTABLISHED, (a) The
5 Alaska education trust fund is established as an endowment trust fund o f the University of
6  Alaska. The fund is established for the purpose of enhancing the ability of the University
7 of Alaska to provide (1) higher education *he people o f the state: (2) wide and affordable
8  access to higher education; (3, ,ve for residents to achieve higher academic
9 standards in grades 7 - 12: and (A) an incentive for residents to continue and complete

10 secondary and post secondary education [SEPARATE FROM THE GENERAL FUND], The
1 1  fund may be divided into separate accounts for accounting purposes.
12 (b) The fund consists of
13 (1) permanent fund dividend and cash contributions made under AS 14.40.807
14 under the terms of an advance tuition payment contract;
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1 (2 ) appropriations from the legislature, gifts, bequests, and contributions of cash
2 o; other assets for advance tuition payment contracts or prepaid tuition scholarships [ FROM
3 A PERSON]; and
4 (3) income and earnings of the fund.
5 (c) Assets of the fund shall be expended [IN THE FOLLOWING ORDER OF
6  PRIORITY|:
7 (1) to make payments to the university on behalf o f qualified beneficiaries;
8  (2) to make payments for refunds, redemptions, and awards under f JPON
9 TERMINATION OF] an advance tuition payment contract;

10 (3) to pay the costs of administration o f the fund.
11 * Sec. 2. AS 14.40.805 is amended to read:
12 Sec. 14.40.805. POWERS AND DUTIES OF THE COMMISSIONER OF REVENUE.
13 The commissioner of revenue is the custodian [TRUSTEE] of the fund and has the powers and
14 duties under this section to
15 (1) act as official custodian [TRUSTEE] of the cash and investments belonging
16 to the fund and to secure adequate and safe custodial facilities;
17 (2) receive all items o f cash and investments belonging to the fund;
18 (3) collect the principal and income from investments of the fund [ACQUIRED
19 BY THE TRUSTEE] and deposit the amounts in separate principal and income accounts [FOR
20 THE FUND];
21 (4) invest and reinvest the assets o f the fund as provided in this section and in
22 accordance with investment objectives established by the board [AS PROVIDED FOR THE
23 INVESTMENT OF RETIREMENT FUNDS UNDER AS 14.25.180];
24 (5) exercise the powers o f a custodian [TRUSTEE] with respect to the assets o f
25 the fund;
26 (6 ) do all acts, whether or not expressly authorized, that the commissioner o f
27 revenue considers necessary or proper in administering, as a custodian [TRUSTEE], the assets
28 o f the fund;
29 (7) maintain accounting records of the fund in accordance with investment
30 accounting principles and with distinction between the principal and income accounts of the fund;
31 ( 8 ) engage an independent firm of certified public accountants to annually audit
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1 the financial condition o f the fund’s investments and investment transactions;
2  (9) enter into and enforce contracts or agreements considered necessary for the
3 investment purposes of the fund;
4 (10) report to the university the condition and investment performance o f the
5 fund;

6  ( 1 1 ) make payments to the university on behalf o f qualified beneficiaries;
7 (12) make payments for refunds, redemptions, and awards in accordance with
8  [UPON TERMINATION OF] an advance tuition payment contract; and
9 (13) pay the costs of administration o f the fund.

1 0  * Sec. 3. AS 14.40.807(a) is amended to read
11 (a) Contributions to the fund under the terms of an advance payment contract may be
12 made by direct cash payments or by contributions from the permanent fund dividend. The
13 . Department o f Revenue shall
14 (1) prepare the permanent fund dividend application to allow an applicant [,] or
15 a parent, legal guardian, or other authorized representative o f an applicant who is an
16 unemancipated minor to contribute 50 percent o f a dividend to the fund under the terms of an
17 advance tuition payment contract; and
18 (2 ) include with each application for a permanent fund dividend an explanation
19 of the advanced tuition payment program [TRUST FUND], including the right of a purchaser
20 to receive a refund upon ten rination of an advance tuition payment contract, [AND] a disclosure
21 of the potential [STATEMENT THAT THE] tax liability o f the fund, and disclosure of the
22 effect of the tax liability on the advance tuition payment program [HAS NOT YET BEEN
23 DETERMINED; AFTER THE INTERNAL REVENUE SERVICE DETERMINES THE TAX
24 LIABILITY OF THE FUND, A STATEMENT SUMMARIZING THE TAX DETERMINATION
25 SHALL BE INCLUDED WITH EACH APPLICATION FOR A PERMANENT FUND
26 DIVIDEND].
27 * Sec. 4. AS 14.40.809 is amended to read
28 Sec. 14.40.809. POWERS AND DUTIES OF THE UNIVERSITY OF ALASKA, (a)
29 The Board o f Regents o f the University o f Alaska may contract with a purchaser for the advance
30 payment of tuition by the purchaser for a qualified beneficiary of any age to attend a branch of
31 the university to which the qualified beneficiary is admitted [, WITHOUT FURTHER TUITION
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COST TO THE QUALIFIED BENEFICIARY]. A purchaser and a qualified beneficiary may be 
the same person.

(b) The board shall
( 1 ) make appropriate arrangements as necessary to fulfill the board’s obligations 

under an advance tuition payment contract;
(2) establish and adopt u formal plan for administration of the advance tuition 

payment and prepaid tuition scholarship program [STANDARD PAYMENT PLANS TO BE 
USED UNDER ADVANCE TUITION PAYMENT CONTRACTS];

(3) establish investment objectives for the fund based on prudent institutional 
investor i»uidelines and actuarial analysis of the earnings requirements for the advance 
tuition payment plan;

(4) enter into a reciprocal agreement with another institution or state agency 
that maintains a prepaid tuition program if the agreement furthers the purpose of the fund 
| THE CIRCUMSTANCES UNDER WHICH AN ADVANCE TUITION PAYMENT 
CONTRACT MAY 3E TERMINATED AND THE AMOUNT OF THE REFUND THE 
PERSON ENTITLED TO TERMINATE THE CONTRACT MAY RECEIVE].

* Sec. 5. AS 14.40.811 is amended to read:
Sec. 14.40.811. ADVANCE TUITION PAYMENT CONTRACTS, (a) An advance 

tuition payment contract must include
(1) the amount o f payments required from the purchaser [ON BEHALF OF THE 

QUALIFIED BENEFICIARY];
(2 ) the terms and conditions for making the payments;
(3) provisions for late payment charges [AND FOR DEFAULT];
(4) the name and age o f the primary and alternate [QUALIFIED] beneficiary 

under the contract and a statement that the purchaser, with the approval o f the board, may 
substitute another person for a [THE QUALIFIED] beneficiary originally named in the contract;

(5) the number of tuition credits [CREDIT HOURS] to be provided to the 
primary and alternate [QUALIFIED] beneficiary' under the contract;

(6 ) [THE NAME OF THE PERSONS ENTITLED TO TERMINATE THE 
CONTRACT,] the terms and conditions under which the contract may be terminated, and the 
amount o f the refund to which the person terminating the contract is entitled;
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1 (7) the assumption of a contractual obligation by the board to provide tuition
2  credits (FOR CREDIT HOURS] of higher edueadon to the qualified beneficiary at the
3 university;

4 ( 8 ) [THE NUMBER OF CREDIT HOURS THE QUALIFIED BENEFICIARY
5 MAY RECEIVE IF THE QUALIFIED BENEFICIARY IS NOT ENTITLED TO IN-STATE
6  TUITION AT THE TIME OF ENROLLMENT AT THE UNIVERSITY;
7 (9)1 the period of time during which the qualified beneficiary may receive the
8  benefits of the contract; and
9 £92 [ ( 1 ())| other terms and conditions the board determines to be appropriate.

10 (b) An advance tuition payment contract may be terminated
11 (1) [IF THE QUALIFIED BENEFICIARY DIES OR BECOMES SO DISABLED
12 THAT THE BENEFICIARY CANNOT COMPLETE AN EDUCATION;
13 (2) IF THE QUALIFIED BENEFICIARY IS NOT ADMITTED TO A BRANCH
14 OF THE UNIVERSITY AFTER MAKING A PROPER APPLICATION;
15 (3) IF THE QUALIFIED BENEFICIARY CERTIFIES TO THE BOARD, AFTER
16 THE CONTRACTED DATE OF ENTRANCE TO THE UNIVERSITY OR AFTER THE
17 QUALIFIED BENEFICIARY HAS RECEIVED A HIGH SCHOOL DIPLOMA OR REACHED
18 THE AGE OF MAJORITY, THAT THE QUALIFIED BENEFICIARY HAS DECIDED NOT
19 TO ATTEND THE UNIVERSITY;
20 (4)] if the board determines that the number o f purchasers is insufficient to
2 1  maintain the fund on an actuarily sound basis; or
22 (2 ) [(5)] under other circumstances determined by the board and set out in the
23 advance tuidon payment contract.
24 * Sec. 6 . AS 14.40.817 is amended to read:
25 Sec. 14.40.817. DEFINITIONS. In AS 14.40.803 - 14.40.817,
26 ( 1 ) "advance tuidon payment contract" means a contract entered into by the board
27 and a purchaser to provide for the higher edueadon of a qualified beneficiary;
28 (2) "board" means the Board of Regents o f the university;
29 (3) "fund" means the Alaska education trust fund established under AS 14.40.803;
30 (4) "purchaser" means a person who makes or is obligated to make advance
31 tuition payments under an advance tuidon payment contract;
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(5) "qualified beneficiary" means a resident or the child or legal ward of a 
Lgsjdent or alumnus of the university who has rights under an advance tuition payment 
contract;

(6 ) "university" means the University of Alaska, including a community college 
affiliated with the university.

Sec. 7. This Act takes effect immediately under AS 01.10.070(c).
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1
§ 14.40.701 Alaska Statutes Supplement § 14.40.799

Sd«L 14.40.701. Benefits . Payment o f benefits to participants o f 
the program is the responsibility o f the company or companies desig­
nated by\the board and is not the responsibility o f ih e  board, the 
u n iv e rs ity \ r  the state. The benefits are payable/to participants or 
their beneficiaries in accordance with the terms of the annuity con­
tract or contracts. However, retirement benefits must be paid in the 
form of a lifetimh income. Except for death-uenefits, a single-sum cash 
payment is not permitted under this section. (§ 4 ch 104 SLA 1989)

Sec. 14.40.799. D efin ition s. Lrf AS 14.40.661 — 14.40.799,
(1) "appropriate state\retirement system” means the state retire­

ment system that incluahs/he employee’s position;
(2) "board” means the Board o f Regents o f the University o f A laska;
(3) "contribution account” means the member contribution account 

under AS 14.25 or thyemployee OQntribution account under AS 39.35, 
whichever is appropriate;

(4) "employee’Vmeans an employeeKpf the University o f A laska or a 
community college under AS 14.40;

(5) "participating position” means a position that is a permanent 
position that is at least a .5 fu ll-time appointment as

(A) a faculty appointment; o r
(B ) an administrator and the position has bb^n designated by the 

board for inclusion in the program;
5) "program” means the optional university retirement program; 

'(7 ) "state retirement system” means the teachers’ rgtirei 
'tern under AS 14.25 cr the public emp laveea:-retlTemehtsVstem under 
■AS-3&3&-f§-4~Ch 1 U4~S CA~T989)

Article 6. Alaska Education Trust Fund.
Section
803. Alaska education trust fund estab­

lished
805, Powers and duties of the commis­

sioner of revenue
807. Contribution to the Alaska educa­

tion trust fund

Section
809. Powers and duties of the University 

of Alaska
811. Advance tuition payment contracts 
817. Definitions

Effective date of article. — Section 1, 
ch. 90, SLA 1990, which enacted thin arti- 
clo, took effect on September 2, 1990.

«
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Sec. 14.40.803. Alaska education trust fund established.
(a) The A laska education trust fund is established as an endowment 
trust fund separate from the general fund. The fund may be divided 
into separate accounts for accounting purposes.

(b) The fund consists o f
(1) permanent fund dividend and cash contributions made under 

AS 14.40.807 under the terms o f an advance tuition payment contract;
(2) gifts, bequests, and contributions o f cash or other assets from a 

person, and
(3) income and earnings o f the fund.
(c) Assets o f the fund shall be expanded in the following order o f 

priority:
(1) to make payments to the university on behalf o f qualified bene­

ficiaries;
(2) to make refunds upon termination o f an advance tuition pay­

ment contract;(3) to pay the costs o f administration o f the fund. (§ 1 ch 90 SLA 
1990)

See. 14.40.805. Powers and duties of the commissioner of rev­enue. The commissioner o f revenue is the trustee o f the fund and has 
the powers and duties under this section to

(1) act as official trustee o f the cash and investments belonging to 
the fund and to secure adequate and safe custodial facilities;

(2) receive a ll items o f cash and investments belonging to the fund;
(3) collect the principal and income from investments acquired by 

the trustee and deposit the amounts in separate principal and income 
accounts for the fuy.d;(4) invest and reinvest the assets o f the fund as provided in this 
section and as provided for the investment o f retirement funds under 
AS 14.25.180;

(5) exercise the powers o f a trustee with respect to the assets o f the 
fund;

(6) do a ll acts, whether or not expressly authorized, that the com­
missioner o f revenue considers necessary or proper in administering, 
as a trustee, the assets o f the fund;

(7) maintain accounting records o f the fund in accordance with in­
vestment accounting principles and with distinction between the prin­
cipal and income accounts o f the fund;

(8) engage an independent firm  o f certified public accountants to 
annually audit the financial condition o f the fund’s investments and 
investment transactions;

(9) enter into and enforce contracts or agreements considered neces­
sary for the investment purposes o f the fund;

(10) report to the university the condition and investment perfor­
mance o f the fund;
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5 14.40.807 Alaska Statutkb Supplement § 14.40.809

(11) make payments to the university on behalf o f qualified benefi­
ciaries;

(12) make refunds upon termination o f an advance tuition payment 
contract; and

(13) pay the costs o f administration o f the fund. (§ 1 ch 90 SLA 
1990)

Sec. 14.40.807. C on tribu tion  to the A laska  education tru st 
fund , (a) Contributions to the fund under the terms o f an advance 
payment contract may be made by direct cash payments or by contri­
butions from the permanent fund dividend. The Department o f Reve­
nue shall

(1) prepare the permanent fund dividend application to allow an 
applicant, or a parent, legal guardian, o r other authorized representa­
tive o f an applicant who is an unemancipated minor to contribute 50 
percent o f a dividend to the fund under the terms o f an advance tu i­
tion payment contract; and

(2) include with each application for a permanent fund dividend an 
explanation o f the trust fund, including the right o f a purchaser to 
receive a refund upon termination o f an advance tuition payment 
contract, and a statement that the tax liab ility  o f the fund has not yet 
been determined; after the Internal Revenue Service determines the 
tax liab ility o f the fund, a statement summarizing the tax determina­
tion shall be included with each application for a permanent fund 
dividend.

(b) The Department o f Revenue shall pay contributions directly to 
the fund. (§ 1 ch 90 SLA 1990)

Sec. 14.40.809. P ow ers and duties o f  the U n ive rs ity  o f  A laska ,
(a) The Board o f Regents o f the University c f A laska may contract 
with a purchaser for the advance payment o f tuition by the purchaser 
for a qualified beneficiary o f any age to attend a branch o f the univer­
sity to which the qualified beneficiary is admitted, without further 
tuition cost to the qualified beneficiary. A purchaser and a queHfied 
beneficiary may be the same person.

(b) The board shall
(1) make appropriate arrangements as necessary to fu lfi ll the 

board’s obligations under an advance tuition payment contract;
(2) establish standard payment plans to be used under advance tui­

tion payment contracts;
(3) establish the circumstances under which an advance tuition 

payment contract may be terminated and the amount o f the refund 
the person entitled to terminate the contract may receive. (§ 1 ch 90 
SLA 1990)
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§ 14.40.811 Education § 14.40.817

Sec. 14.40.811. Advance tu ition paym ent contract*, (a) An ad­
vance tuition payment contract mu8t include

(1) the umount o f payments required from the purchaser on behalf 
o f the qualified beneficiary;

(2) the terms and conditions for making the payments;
(3) provisions for late payment charges and for default;
(4) the name and age o f the qualified beneficiary under the contract 

and a statement that the purchaser, with the approval o f the board, 
may substitute another person for the qualified beneficiary orig inally 
named in the contract;

(5) the number o f credit hours to be provided to the qualified benefi­
ciary under the contract;

(6) the name o f the persons entitled to terminate the contract, the 
terms and conditions under which the contract may be terminated, 
and the amount o f the refund to which the person terminating the 
contract is entitled;(7) the assumption o f a contractual obligation by the board to pro­
vide for credit hours o f higher education at the university;

(8) the number o f credit hours the qualified beneficiary may receive 
i f  the qualified beneficiary is not entitled to in-state tuition at the 
time o f enrollment at the university;(9) the period o f time during which the qualified beneficiary may 
receive the benefits o f the contract; and

(10) other terms and conditions the board determines to be appro­
priate.

(b) An advance tuition payment contract may be terminated
(1) i f  the qualified beneficiary dies or becomes so disabled that the 

beneficiary cannot complete an education;
(2) i f  the qualified beneficiary is not admitted to a branch o f the 

university after making a proper application;
(3) i f  the qualified beneficiary certifies to the board, after the con­

tracted date o f entrance to the university or after the qualified benefi­
ciary has received a high school diploma or reached the age o f major­
ity, that the qualified beneficiary has decided not to attend the univer­
sity;(4) i f  the board determines that the number o f purchasers is insuffi­
cient to maintain the fund on an actuarily sound basis; or

(5) under other circumstances determined by the board and set out 
in the advance tuition payment contract. (§ 1 ch 90 SLA 1990)
Sec. 14.40.817. Definitions. In AS 14.40.803 — 14.40.817,
(1) "advance tuition payment contract" means a contract entered 

into by the board and a purchaser to provide for the higher education 
o f a qualified beneficiary;

(2) "board" means the Board o f Regents o f the university;



§ 14.42.015 Alaska Statutes Supplement § 14.42.015

(3) "fund" means the A laska education trust fund established under 
AS 14.40.803;

(4) "purchaser” means a person who makes or is obligated to make 
advance tuition payments under an advance tuition payment contract;

(5) "qualified beneficiary” means a resident who has rights under 
an advance tuition payment contract;

(6) "university” means the University o f Alaska, including a com­
munity college affiliated with the university. (§ 1 ch 90 SLA 1990)

Chapter 42. Postjecondary Education.

Article .
1. Alaska Commission on Poetsecondary Education f§ 14.42.015) /
2. Alaska Student Loan Corporation (#§ 14.42.200, 14.42.210)

\A rtic Ie  1. A laska  Comm ission on Postsecondary  Education .
Secnfcm /
15. CrSation. composition, appointment /

of lumbers /

Sec. 14.48.015. C rea tion , com position , appoin tm ent o f  mem­
bers. (a) TheVe is in the Department o f Eduodtion the Alaska Com­
mission on Posfcqecondary Education consigning o f

(1) two membete o f the Board o f Regents o f the University o f 
A laska designated fiw the members o fm iat body;

(2) one person r e p r in t in g  privatg higher education in the state 
selected jo in tly  by the B i r d s  o f Trustees o f Alaska Pacific University 
and Sheldon Jackson College from among their membership;

(3) one person representing tne Department o f Education selected 
by the state Board o f Educa«on;

(4) four persons broadly aria equitably representative o f the general 
public appointed by the governor^

(5) one member o f th&'Btate A dv isW  Council on Vocational Educa­
tion designated by the members o f that body;

(6) one person from the members o f fiie local community college 
advisory councils .Appointed by the governor;

(7) two memhdrs from the legislature, onX o f whom shall be ap­
pointed by the/president o f the senate and onelsy the speaker o f the 
house o f representatives; n.

(8) onePerson appointed in accordance with (e) ofN fis section who 
is a fu llo im e student as defined in AS 14.43.160(4);\

(9) one adm inistrator appointed by the governor from a proprietary 
institution o f postsecondary education that has an authorization to 
operate in the state issued under AS 14.48.
A b )  No governing body member, trustee, official or employee oNei- 

i b e r  a public, private or proprietary institution o f postsecondary oit 
higher education in the state may be appointed to membership on the
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S E C T I O N  1 

D E F I N I T I O N S

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 A M  (version 2.4a)

T h e  t e r m s  a n d  p h r a s e s  d e f in e d  in  th is  s e c t io n  h a v e  t h e  fo llow ing  m e a n in g s
th ro u g h o u t  th is  p la n  d o c u m en t .

1.1 A d v an ce  C o llege  T u i t io n  P a y m e n t  C o n t r a c t  (C o n t ra c t )  - m e a n s  a co n tra c t  
e n t e r e d  in to  by  t h e  B o a rd  a n d  a P u r c h a s e r  to  p ro v id e  fo r th e  h ig h e r  
e d u c a t io n  o f  a B en e f ic ia ry  in  accordance w i th  th i s  P la n .

1.2 A l te r n a te  B e n e f ic ia ry  - m e a n s  a n  in d iv id u a l  d e s ig n a te d  to receive benefits  
u n d e r  a n  A d v a n c e  C o llege  T u i t io n  P a y m e n t  C o n t r a c t  i f  th e  P r im a r y  
B en e f ic ia ry  is  ine lig ib le  to receive b enef its  u n d e r  th e  P la n  or h a s  waived h is  
o r  h e r  r i g h t s  u n d e r  t h e  c o n trac t .  A n A l t e r n a t e  B e n e f ic ia ry  m u s t  be a  
R e s id e n t  o r  a n  in d iv id u a l  expec ted  to becom e a  R e s id e n t  p r io r  to rece ip t  of 
b e n e f i ts  u n d e r  th e  C o n tra c t ,  o r the  child or le g a l  w a rd  of a  re s id en t,  or of an  
a lu m n u s  o f  th e  U n iv e rs i ty .

1.3 B e n e f ic ia ry  - m e a n s  a n  in d iv id u a l  w ho  h a s  r i g h t s  u n d e r  a n  A dvance  
C ollege  T u i t io n  P a y m e n t  C o n tra c t  or a  P r e p a id  T u i t io n  S ch o la rsh ip  issued  
in  a c c o rd a n c e  w i th  th i s  P la n .  A B e n e f ic ia ry  m u s t  be  a  R e s id e n t  or a n  
in d iv id u a l  ex p ec te d  to becom e a  R es id e n t  p r io r  to r e c e ip t  of benefits  u n d e r  
th e  C o n tra c t ,  o r  th e  ch ild  o r  legal w a rd  o f a  R e s id e n t ,  o r  o f  a n  a lu m n u s  of 
th e  U n iv e rs i ty .

1.4 B o a rd  •• m e a n s  th e  B oard  of R egents  of th e  U n iv e r s i ty  o f  A laska .

1.5 C a s h  V a lu e  - m e a n s  th e  th e  v a lu e  o f  a  T u i t io n  C re d i t ,  a s  d e te rm in e d  
a n n u a l ly  by  th e  B o ard ,  b a sed  on m a r k e t  v a lu e  o f  in v e s tm e n ts  of th e  fund, 
th e  T u i t io n  V a lu e  of o u ts ta n d in g  T u it io n  C r e d i t s  a n d  a d ju s tm e n ts  for a n y  
a c tu a r ia l ly  d e te r m in e d  fu n d in g  excess o r defic iency .

1.6 E lig ib le  I n s t i tu t io n  - m e a n s  a  nonpro fit  p o s ts e c o n d a ry  in s t i tu t io n  approved  
by  th e  U.S. D e p a r tm e n t  o f  E d u ca tio n  for r e c e ip t  of T it le  IV funding .

1.7 F u n d  - m e a n s  th e  A d v a n ce  College T u i t io n  P a y m e n t  F u n d  e s ta b l is h e d  
u n d e r  AS 14.40.803.

1.8 G r a d u a t io n  In c e n t iv e  A w ard  - m e an s  a  r e f u n d  by  th e  U n iv e rs i ty  p a id  to or 
on  b e h a l f  o f  a  specified  B enefic ia ry  u p o n  n o tic e  o f  a t t a i n m e n t  of a fo rm al 
d e g re e  or c e r t if ic a te .

1.9 P l a n  - m e a n s  t h e  U n iv e r s i ty  o f  A la sk a  A d v a n ce  College T u i t io n  P a y m e n t  
P l a n .
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P R E A M B L E

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 A M  (version 2.4a)

T h is  ad v an c e  college tu i t io n  p a y m e n t  p la n  (h e re in a f te r  r e fe r re d  to a s  th e  "Plan", 
a n d  kno w n  a s  th e  " U n iv e rs i ty  of A lask a  A dvance College T u i t io n  P a y m e n t  Plan"), 
is ad o p ted  to be effec tive  J u l y  1, 1991 by th e  U n iv e rs i ty  of A la s k a  (he e in a f te r  
re fe r re d  to as  th e  "U niversity") .

W I T N E S S E T H ;

W H E R E A S , th e  U n iv e rs i ty  by re s o lu t io n  o f  t h e  B o ard  o f  R egen ts  is 
e s ta b l i s h in g  th is  P l a n  for th e  p r im a r y  p u rp o se  o f  e n h a n c in g  th e  U n iv e rs i ty 's  
a b il i ty  to p rovide  for th e  edu ca tio n  of th e  the  people o f  A lask a ;  a n d

W H E R E A S , th e  P la n  is in te n d e d  to p rov ide  a n  in cen t iv e  for you n g er  
A la s k a n s  to  a ch ie v e  h ig h e r  a cad em ic  s t a n d a r d s  o f  p e r fo rm a n c e  in  m idd le  a n d  
h ig h  school; an d

W H E R E A S , th e  P la n  is in te n d e d  to p rov ide  a n  in cen t iv e  for A la sk an s  
o f  all ages  to co n tin u e  a n d  com ple te  th e i r  secondary  a n d  p o s tse c o n d a ry  education; 
a n d

W H E R E A S , th e  P l a n  is  in t e n d e d  to  p ro v id e  a ffo rd a b le  access to 
p o s tseco n d ary  e d u ca t io n  a t  th e  U n iv e rs i ty  of A laska ; a n d

W H E R E A S , th e  P la n  is in te n d e d  to  m a k e  g u a r a n te e d  tu i t io n  benefits  
a t  th e  U n iv e rs i ty  o f  A la sk a  ava ilab le  to all A lask an s ;  a n d

W H E R E A S ,  th e  P l a n  is  i n t e n d e d  to  p ro v id e  p r e p a id  tu i t i o n  
s ch o la rsh ip s  ben ef i ts  for A la sk a n  y ou ths ;  an d

W H E R E A S , th e  P la n  is in te n d e d  to be e x e m p t  from  incom e tax  u n d e r  
th e  In te rn a l  R ev en u e  Code, Section  115, as a n  in te g ra l  p ro g ra m  of th e  U n iv e rs i ty  
o f  A laska , a n  in s t r u m e n ta l i ty  o f  th e  S ta te  of A laska ; a n d

W H E R E A S , to e ffec tua te  th e  P la n ,  th e  B o a rd  of R e g e n ts  e s tab l ish e s  
a n  A d m in is t r a t iv e  C o m m it te e  to c a r ry  o u t th e  d a y - to -d a y  a d m in is t r a t io n  o f  th e  
P la n  a t  th e  d irec tion  o f  th e  P re s id en t;  a n d

W H E R E A S , th e  P la n  is e s ta b l i s h e d  p u r s u a n t  to A la sk a  S ta tu te s ,  
in c lu d in g  AS 14 .40 .803  e t  seq. a s  c u r re n t ly  a d o p te d  o r  a s  m a y  su b se q u e n t ly  be 
a m e n d e d ;  a n d

N O W , T H E R E F O R E ,  e f f e c t i v e ________________ , th e  U n iv e r s i ty
does h e reb y  ad o p t a n d  e s ta b l ish  th e  P lan .
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S E C T I O N  1 

D E F I N I T I O N S

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 A M  (version 2.4a)

The term s and phrases defined in this section have the fo llow ing meanings
t h ro u g h o u t  th i s  p la n  d o c u m en t .

1 . 1  Advance College Tuition Payment Contract (Contract) - means a contract 
entered into by the Board and a Pu rchase r to provide fo r the higher 
education o f a Beneficiary in accordance w ith this P lan .

1.2 A lternate Beneficiary - means an individual designated to receive benefits 
under an Advance College Tuition Paym en t C ontract i f  the P rim ary 
Beneficiary is ineligible to receive benefits under the P lan  or has waived his 
or her rights under the contract. An A lte rnate Beneficiary must be a 
Resident or an individual expected to become a Resident p rio r to receipt o f 
benefits under the Contract, or the child or legal ward o f a resident, or o f an 
alumnus o f the University.

1.3 Benefic ia ry - means an individual who has righ ts under an Advance 
College Tuition Payment Contract or a Prepaid Tuition Scholarship issued 
in accordance w ith this P lan . A Benefic iary m ust be a Resident or an 
individual expected to become a Resident p rio r to receipt o f benefits under 
the Contract, o r the child or legal ward o f a Resident, or o f an alumnus o f 
the University.

1.4 Board - means the Board o f Regents o f the University o f Alaska.
1.5 Cash Value - means the the value o f a Tu ition  C red it, as determined 

annua lly  by the Board, based on m arket va lue o f investments o f the fund, 
the Tuition Value o f outstanding Tuition C redits and adjustments for any 
ac tua ria lly  determ ined funding excess or deficiency.

1 . 6  E ligib le Institu tion  - means a nonprofit postsecondary institution approved 
by the U .S. Department o f Education for receipt o f T itle IV  funding.

1.7 Fund - means the Advance College Tu ition  Paym ent Fund established 
under AS 14.40.803.

1.8 G raduation Incentive Award - means a refund by the University paid to or 
on b eha lf o f a specified Beneficiary upon notice o f attainment o f a formal 
degree or certificate.

1.9 P lan  - means the University o f A laska Advance College Tuition Payment 
P lan .

3



1.10 P l a n  A d m in i s t r a to r ,  P l a n  A d m in i s t r a t iv e  C o m m i t t e e  o r  C o m m it te e  - 
m e a n s  th e  A d v a n ce  C o lleg e  T u i t io n  P a y m e n t  P l a n  A d m in i s t r a t i v e  
C o m m it te e .

1.11 P r e p a i d  T u i t io n  S c h o la r s h ip  - m e a n s  T u i t io n  C r e d i t s  a w a r d e d  to a  
B enefic ia ry  in accordance w ith  Section  7 of th is  P la n .

1.12 P r im a r y  B enefic iary  - m e a n s  a n  in d iv id u a l  n a m e d  to  rece ive  benef its  u n d e r  
a n  A d v an ce  College T u i t io n  P a y m e n t  C o n t ra c t  p r io r  to a n y  o th e r  n a m e d  
B en ef ic ia r ie s  or a  B enefic ia ry  o f  a  P r e p a id  T u i t io n  S c h o la rsh ip  A w ard . A 
P r i m a r y  B en e f ic ia ry  m u s t  be  a  R e s id e n t  o r  a n  in d iv id u a l  ex p ec te d  to 
becom e a  R e s id e n t  p r io r  to rec e ip t  o f  b e n e f i ts  u n d e r  th e  C o n trac t ,  o r  th e  
ch ild  or legal w ard  of a  re s id en t ,  o r  of a n  a lu m n u s  o f  th e  U nivers ity .

1.13 P r in c ip a l  - m e a n s  the  a m o u n t  p a id  by th e  P u r c h a s e r  for T u i t io n  C re d i ts  
u n d e r  th is  P lan , exclusive o f  a n y  t ra n s a c t io n  fees, in v e s tm e n t  e a rn in g s  or 
fo r fe i tu re s .

1.14 P u r c h a s e r  - m e a n s  a p e rso n ,  a t  l e a s t  18 y e a r s  of a g e  o r  a n  e m a n c ip a te d  
m in o r ,  o r  o th e r  e n t i ty  o b l ig a te d  to m a k e  p a y m e n t s  u n d e r  a n  A dvance  
College T u ition  P a y m e n t  C o n trac t .

1.15 R ed e m p tio n  Period  - m e a n s  th e  pe riod  from  th e  R e d e m p tio n  P eriod  S t a r t  
D a te  to th e  R edem ption  P eriod  E n d  D ate .

1.16 R e d e m p tio n  P e riod  E n d  D a te  - m e a n s  the  l a t e r  o f  t h e  f i f te e n th  (1 5 th )  
a n n iv e r s a r y  of th e  R ed e m p tio n  P e r io d  S t a r t  D a te  or su c h  o th e r  d a te  a s  
approved  by the  P la n  A d m in is tra to r .

1.17 R e d e m p tio n  P e riod  S t a r t  D a te  - m e a n s  J u ly  1 o f  t h e  y e a r  th e  P r im a ry  
B enefic ia ry  will become eligible for benefits  u n d e r  th e  C o n tra c t  or a  P rep a id  
T u i t io n  Scholarsh ip . T h e  d a te  so d e s ig n a ted  in  th e  C o n t r a c t  or the  P rep a id  
T u i t io n  S cho la rsh ip  a w a rd  shall  be th e  d a te  B en e f ic ia ry  becom es en ti t led  to 
benef its .  I f  no d a te  is d e s ig n a te d ,  J u ly  1 of th e  y e a r  following th e  P r im a ry  
B en e f ic ia ry 's  e ig h te e n th  b i r t h d a y  or su ch  o th e r  d a te  a s  ap p ro v ed  by  th e  
P la n  A d m in is tra to r  sh a ll  be considered  the  R ed e m p tio n  P e r io d  S t a r t  D ate .

1.18 R e s id e n t  - m ean s  an  in d iv id u a l  who is liv ing  in  th e  S t a t e  o f  A laska  a n d  h a s  
d ec la red  th e  in te n t  to r e m a in  in  A la sk a  in d e fin ite ly  o r  is  a n  u n e m an c ip a te d  
p e rso n  u n d e r  th e  age of 18 who h a s  a  p a r e n t  or lega l g u a r d ia n  who is l iv ing  
in  th e  S t a t e  of A lask a  a n d  h a s  d ec la re d  th e  i n t e n t  to  r e m a in  in  A la sk a  
in d e fin ite ly .

1.19 S t a t e m e n t  of N o n -P a r t i c ip a t io n  - m e a n s  a  c e r t i f i c a t io n  by a  P r im a r y  
B enefic iary , su b m itted  in  a  form  accep tab le  to th e  P la n  A d m in is tra to r ,  t h a t  
he  o r  she does n o t  p la n  on a t te n d in g  o r  c o n t in u in g  to a t t e n d  a n y  E lig ible  
In s t i tu t io n .  Such  certif ica t ion  sh a ll  n o t  be accep ted  a s  effective p r io r  to the  
e a r l i e r  o f  th e  R ed e m p tio n  P e r io d  S t a r t  D a te , th e  r e c e ip t  o f  a  h ig h  school 
d ip lom a or the  a t t a in m e n t  of th e  age of m ajority .

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 A M  (version 2.4a)
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1.20 T u i t io n  C re d i t  - m e a n s  one s e m e s te r  h o u r  of tu i t io n  p u rc h a s e d  u n d e r  a n  
A d v a n c e  C o llege  T u i t io n  P a y m e n t  C o n t r a c t  o r  a w a r d e d  a s  a  P r e p a id  
T u i t io n  S c h o la rsh ip .

1.21 T u i t io n  V a lu e  - m e a n s  th e  v a lu e  of a  T u i t io n  C red it ,  a s  d e te rm in e d  by  th e  
b o a rd ,  b a se d  on  a w e ig h ted  a v e ra g e  o f  th e  U n iv e rs i ty  of A la sk a  r e s id e n t  
u n d e r g r a d u a t e  tu it io n  ra te s  in  effect a t  t h a t  t im e.

1.22 U n iv e r s i t y  - m e a n s  th e  U n iv e r s i ty  o f  A la sk a ,  in c lu d in g  a  c o m m u n i ty  
college a ff ilia ted  w ith  the  U nivers ity .

1.23 W a iv e r  - m e a n s  a  w r i t te n  s ta t e m e n t ,  su b m it te d  in  a  form  accep tab le  to the  
P l a n  A d m in is t r a to r ,  t h a t  th e  B en e f ic ia ry  h a s  re l in q u is h e d  all r ig h ts  to  a  
specified  C o n tra c t  or to specified T u i t io n  C red its .

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 A M  (version 2.4a)
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S E C T I O N  2 

T U I T I O N  C R E D I T S

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 A M  (version 2.4a)

2.1 P u r c h a s e  P r ice

a .  T u i t io n  C re d i ts  m ay  be  p u r c h a s e d  a t  t h e  r a t e  e s ta b l i s h e d  effective  
each J a n u a r y  1 by th e  B oard .

b. T u i t io n  C red i ts  p u rc h a s e d  a t  a n y  t im e  d u r in g  th e  c a le n d a r  y e a r  sh a l l  
be is su e d  a t  th e  r a t e  in  effect for t h a t  c a le n d a r  year .

2.2 M in im u m  I n i t i a l  P u r c h a s e

T h e  m in im u m  in i t i a l  T u i t io n  C r e d i t  p u r c h a s e  fo r  o p e n in g  a  C o n t r a c t ,  
u n le s s  o th e rw is e  a p p ro v e d  b y  th e  P la n  A d m in i s t r a to r ,  s h a l l  be  s ix  (6) 
T u i t io n  C re d i ts .  A d d it io n a l  p u r c h a s e s  m a y  be  m a d e  in  u n i t s  n o t  s m a l l e r  
t h a n  one  (1) T u i t io n  C re d i t .  T h e  B o a rd  m a y  s e t  a  m a x im u m  n u m b e r  o f  
T u i t io n  C re d i ts  w hich  m a y  be p u rc h a s e d  for a n y  B enefic ia ry .

2.3 P u r c h a s e  L im i ta t io n

T h e  p u rc h a s e  of T u i t io n  C re d i t s  is  su b jec t  to th e  t e r m s  a n d  c o n d it io n s  o f  
b o th  th e  P la n  a n d  the  C o n tra c t  b e tw e e n  th e  U n iv e r s i ty  a n d  th e  P u r c h a s e r .

2.4 R ec ip roca l A g re e m e n ts

P a r t i c ip a n t s  in  p re p a id  tu i t io n  p r o g r a m s  o f  o th e r  in s t i t u t i o n s  or s t a t e s  
w h ich  have  rec ip rocal a d v a n c e  tu i t io n  p a y m e n t  p la n  a g re e m e n ts  a p p ro v e d  
by  th e  B o ard  m a y  p u rc h a se  T u i t io n  C re d i ts  u n d e r  te rm s  a p p ro v e d  b y  th e  
B o a rd ^
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S E C T I O N  3 

R E D E M P T I O N

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 A M  (version 2.4a)

3.1 U n iv e rs i ty  of A la s k a  G u a r a n te e

T h e  U n iv e r s i ty  o f  A la s k a  g u a r a n t e e s  t h a t ,  s u b je c t  to th e  te r m s  a n d  
co n d i t io n s  o f  th e  C o n t r a c t  a n d  th is  P la n ,  th e  P r i m a r y  B en e f ic ia ry  will 
x*eceive c re d i t  for one  full s e m e s te r  c h a rg e  by th e  U n iv e r s i ty  o f  A ia sk a  for 
e ach  T u i t io n  C r e d i t  p u rc h a se d  u n d e r  a n  A d vance  College T u i t io n  C o n tra c t  
r e g a r d le s s  o f  th e  a m o u n t  p a id  for s u c h  T u i t io n  C re d i t ,  t h e  in v e s tm e n t  
e a r n in g  o f th e  F u n d  or cost of tu it io n  a t  th e  t im e  o f  red em p tio n .

3.2 T u i t io n  C re d i t  R ed em p tio n  E qu iva lenc ies

T u i t io n  C re d i ts  s h a l l  be red eem ed  by th e  U n iv e r s i ty  o f  A la sk a  w ith in  th e  
R ed em p tio n  P e rio d  for tu i t io n  cnarges  a t  th e  fo llow ing equivalencies:

(i) O n e  (1) T u i t i o n  C r e d i t  for e a c h  r e s i d e n t  u n d e r g r a d u a t e  
s e m e s te r  h o u r  charge , or

(ii) T w o (2) T u i t io n  C re d i ts  for e ach  r e s i d e n t  g r a d u a te  s e m e s te r  
h o u r  c h a rg e .

3.3 R es id en t  T u i t io n  S ta tu s

B enefic ia ries  u n d e r  th is  p la n  shall  b e  eligible for r e s id e n t  tu i t io n  s ta tu s  a t  
the  U n iv e rs i ty  o f  A la sk a  for all T u i t io n  C red its  red eem ed .

3.4 W a it in g  P e riod

T u i t io n  C re d i t s  m a y  n o t  be re d e em e d  for a t  l e a s t  tw o  full c a le n d a r  y ea rs  
a f te r  th e  d a te  o f  p u rc h a s e  as  d e te rm in e d  on a  f i r s t - in  f ir s t -o u t  basis .

3.5 A l te rn a te  B e n e f ic ia ry  R ed em p tio n

An A l te rn a te  B en e f ic ia ry  m a y  no t re d e e m  T u i t io n  C re d i ts ,  u n le s s  he  or she  
p r e s e n t s  p ro o f  s a t i s f a c to r y  to  th e  P la n  A d m in i s t r a to r  t h a t  th e  P r im a r y  
B e n e f ic ia ry  a n d  a l l  p r io r  A l te r n a te  B e n e f ic ia r ie s  a r e  d ece a se d  or h a v e  
w a iv ed  th e i r  r ig h t s ,  in  w ri t in g ,  u n d e r  th e  C o n tra c t .  T h e  d e te rm in a t io n  of 
th e  P la n  A d m in is t r a to r  u n d e r  th is  su b sec tio n  is  conclusive.

3.6 R ed em p tio n  P e r io d  E x te n s io n

a .  T h e  R e d e m p t i o n  P e r io d  E n d  D a te  fo r  T u i t i o n  C r e d i t s  a n d  
s u b s e q u e n t l y  e a r n e d  G r a d u a t i o n  I n c e n t i v e  A w a r d s  s h a l l  be  
a u to m a t ic a l ly  e x te n d e d  to J u n e  30 o f th e  s ix th  c a le n d a r  y e a r  a f te r  
a p p o in tm e n t  o f  a  new  P r im a ry  E en e f ic ia ry  u n d e r  a  C on trac t .
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b. B ased  on c i r c u m s ta n c e s  w hich  a re  c lea r ly  beyond  th e  co n tro l  of th e  
Benefic iary , the  P la n  A d m in is t r a to r  m ay  approve  a n  e x te n s io n  of the  
R ed em p tio n  P e r io d  E n d  D a te s  for T u i t io n  C re d i ts  a n d  G r a d u a t io n  
In cen tiv e  A w ard s .



S E C T I O N 4  

R E F U N D S

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 A M  (version 2.4a)

4.1 D isab il ity

F u ll  re fu n d  o f th e  C ash  V alue  sh a ll  be m a d e  to a n y  P r im a r y  B e n e f ic ia ry  
who, in  th e  op in ion  of th e  P la n  A d m in is t ra to r ,  becom es so d isab led  t h a t  h e  
o r  s h e  can  no longer com plete  h is  o r  h e r  ed uca tion .

4.2 D e a th

F u ll  re fu n d  o f th e  C ash  V alue  sh a ll  be  m a d e  to th e  e s ta te  o f  th e  P r im a r y  
B en efic ia ry  on the  d e a th  of th e  P r im a r y  B enefic ia ry , u n le s s  a n  A l te r n a te  
B enefic ia ry  h ad  previously  been  d es ig n a ted .

4.3 A tte n d an c e  A t O th e r  Eligible In s t i tu t io n s

A re fu n d  of the  Tuition  V alue  for up  to fifteen T u i t io n  C red its ,  n o t  to exceed  
th e  C a sh  V alue  of the  T u ition  C red its  a t  th e  effective d a te  o f  th e  re fu n d , m a y  
be re q u e s te d  for each s e m e s te r  (or i ts  eq u iva lency  for t r i -m e s te r ,  q u a r t e r s  or 
o th e r  a c a d e m ic  p e r io d s )  by th e  P r i m a r y  B e n e f ic ia ry  d u r in g  p e r io d s  o f  
a t te n d a n c e  a t  a n y  Elig ib le  In s t i tu t io n  o th e r  t h a n  th e  U n iv e rs i ty  o f  A la sk a .  
T h r e e  (3) m o n th s  advance  notice  is r e q u ire d  to  a llow  tim e ly  p ro c e ss in g  o f  
re fu n d  req u e s ts .

4.4 T u i t io n  C red its  In Excess O f T u i t io n  N eed

a .  A re fu n d  of the  T u i t io n  V a lu e  of T u i t io n  C re d i ts  in  excess  o f  th e  
n u m b e r  o f T u i t io n  C re d i ts  r e q u i r e d  for a t t a i n m e n t  o f  a  s tu d e n t 's  
p la n n e d  degree  o r c e r t i f ica te ,  n o t  to  exceed  th e  C a s h  V a lu e  o f  th e  
T u ition  C red its  a t  th e  effective d a te  o f  th e  re fund , m ay  be re q u e s te d  by 
th e  P r im a r y  B en e f ic ia ry  d u r in g  a n y  s e m e s te r  w h ile  a t t e n d i n g  a n  
E lig ib le  In s t i tu t io n .  T h e  r e f u n d  s h a l l  be  l im i te d  to  t h e  a m o u n t  
d e s ig n a te d  by th e  P la n  A d m in i s t r a to r  a s  th e  s t a n d a r d  co s t o f  on- 
c am p u s  room and  board , fees a n d  books for a  fu ll- tim e s tu d e n t  a t  th e  
U n iv e rs i ty  of A laska. T h re e  (3) m o n th s  ad v an c e  notice is r e q u ire d  to 
a llcw  tim e ly  p rocessing  o f re fu n d  re q u e s ts .

b. A re fu n d  o f th e  T u i t io n  V a lu e  for a n y  u n re d e e m e d  T u i t io n  C re d i ts ,  
n o t  to exceed th e  C a sh  V a lu e  o f  th e  T u i t io n  C re d i ts  a t  th e  effective  
d a te  o f  th e  re fund , m ay  be  re q u e s te d  by  th e  P r im a ry  B enefic iary . T h e  
P r im a ry  B enefic iary  m u s t  s u b m it  proof, to  th e  sa tis fac tio n  o f th e  P la n  
A d m in is tra to r ,  o f  a tta in .1" en t  o f  a  d eg ree  o r  e q u iv a le n t  c e r t i f ic a te  a t  
a n  E lig ible  In s t i tu t io n .



4.5 F a i lu re  To Be A d m it te d

F u ll re fu n d  of th e  T u i t io n  V a lu e  for a n y  u n re d e e m e d  T u it io n  C re d i ts ,  n o t  to 
exceed  th e  C a s h  V a lu e  of th e  T u i t io n  C re d i t s  a t  t h e  effective d a te  of th e  
re fu n d , m ay  be r e q u e s te d  by th e  P r im a ry  B enefic ia ry  i f  n o t  a d m i t te d  to the  
U n iv e r s i ty  o f  A la s k a  a f t e r  m a k in g  p r o p e r  a p p l ic a t io n .  T h e  P r im a r y  
B e n e f i c i a r y  m u s t  s u b m i t  p ro o f ,  to  t h e  s a t i s f a c t i o n  o f  t h e  P l a n  
A d m i n i s t r a t o r ,  o f  f a i l u r e  to be  a d m i t t e d  a n d  t h a t  a l l  A l t e r n a t e  
B en ef ic ia r ie s ,  i f  a n y ,  h a v e  c o m p le ted  a  W a iv e r  o f  th e i r  r ig h t s  u n d e r  th e  
C o n tra c t .

4.6 N o n -P a r t ic ip a t io n

F u ll  re fu n d  of th e  P r in c ip a l  fo r a n y  u n re d e e m e d  T u i t io n  C re d i ts ,  n o t  to 
exceed  th e  C a s h  V a lu e  of th e  T u i t io n  C re d i t s  a t  t h e  effective d a te  of th e  
re fu n d , m a y  be re q u e s te d  by  th e  P r im a ry  B enefic ia ry  i f  he  or sh e  decides no t 
to a t t e n d  college or p a r t i c ip a te  in  th e  p ro g ram . T h e  P r im a ry  B en e fic ia ry  
m u s t  s u b m its  a  S t a t e m e n t  o f  N o n -P a r t ic ip a t io n  a n d  p ro o f  t h a t  a ll  A l te rn a te  
B en e f ic ia r ie s ,  i f  a n y ,  h a v e  co m p le ted  a  W a iv e r  o f  th e i r  r ig h t s  u n d e r  th e  
C o n trac t .  P a y m e n t  o f  re fu n d s  for n o n -p a r t ic ip a t io n ,  a s  p rov ided  in  Section  
5.8, sh a l l  be  d e fe r re d  to a llow  rec ip ien ts  a n  o p p o r tu n i ty  to re c o n s id e r  th e i r  
decision to  d isco n t in u e  th e i r  educa tion .

4.7 C o n tra c t  In i t ia t io n  o r  T im e of P u rc h a s e

F u ll  re fu n d  o f th e  P r in c ip a l  for p u r c h a s e d  T u i t io n  C red i ts ,  T h e  P r im a r y  
B enefic ia ry  m a y  r e q u e s t  a  re fu n d  of t h e  P r in c ip a l  p a id  for th e  p u rc h a s e  of 
T u i t io n  C re d i ts  a t  t h e  t im e  o f p u rc h a se .  S u ch  re fu n d  m u s t  be re q u e s te d ,  in  
a  fo rm  s a t i s fa c to ry  to  th e  P la n  A d m in is t r a to r ,  w i th in  s ix ty  (60) d ay s  of 
is su an ce  by  th e  U n iv e rs i ty  o f  notice o f  p u rc h a se  to th e  P r im a ry  Benefic iary .
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4.8 A l te rn a te  B en e f ic ia r ie s

A n A l te r n a te  B e n e f ic ia ry  is  n o t  e n t i t le d  to a  r e fu n d  u n d e r  a n  A dvance  
College T u i t io n  P a y m e n t  C o n tra c t ,  u n le ss  th e  P r im a r y  B en e f ic ia ry  a n d  all 
A l te rn a te  B en e f ic ia r ie s  w ith  p r io r  r ig h t s  u n d e r  th e  co n trac t  a r e  deceased  or 
hav e  com ple ted  W aiv e rs  o f  t h e i r  r ig h ts  u n d e r  th e  co n trac t .  T h e  e s ta te  o f  a  
d ece a se d  A l te r n a te  B e n e f ic ia ry  o r  th e  g u a r d i a n  o f  a  d is a b le d  A l te rn a te  
B enefic iary  sha ll  h a v e  no r ig h t  to a  re fund .
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4.9 P a y m e n t

a .  E x c e p t  for re fu n d s  r e q u e s te d  fo r n o n -p a r t ic ip a t io n  in  th e  P la n  u n d e r  
S ec tion  4.6, all r e fu n d s  s h a l l  be  p a id  to  th e  a p p ro p r ia te  re c ip ie n t  a s  
soon a s  p rac tica l  a f te r  re c e ip t  a n d  a p p ro v a l  o f  a  re q u e s t  for re fu n d .

b. R efu n d s  re q u e s te d  for n o n -p a r t ic ip a t io n  in  th e  P la n  u n d e r  S ec tio n  4.6  
s h a l l  be  p a id  in  f o u r  a n n u a l  i n s t a l l m e n t s .  P a y m e n t s  s h a l l  
co m m ence  tw e lve  m o n th s  fo llow ing  a p p ro v a l  of th e  r e fu n d  r e q u e s t  
a n d  in c lu d e  a p rov is ion  for i n t e r e s t  a t  5%  from  the  d a te  a p p ro v e d  for 
re fu n d  u n ti l  th e  d a te  o f  a c tu a l  p a y m e n t .  U n d is b u rse d  in s ta l lm e n ts  
m a y  be r e in s ta t e d  a s  T u i t io n  C r e d i t s  w i th o u t  p e n a l ty  a t  a n y  t im e  
p r io r  to p a y m en t .
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S E C T I O r ^ p
T R A N S F E R  O F  B E N E F I T S

5.1 A l te rn a te  B enefic ia ries

A P u r c h a s e r ,  a t  th e  in i t ia t io n  of a  C o n tra c t ,  m a y  d e s ig n a te  u p  to th r e e
A l te rn a te  B enefic ia ries  to receive b e n e f i ts  u n d e r  th e  C o n t ra c t  in  the  o rd e r
n a m e d .

5.2 A dd ition  or S u b s t i tu t io n  of B enefic iaries

a .  All a d d i t io n s ,  s u b s t i tu t io n s  o r  c h a n g e s  in  B en e f ic ia r ie s  (i) sh a l l  be 
su b jec t  to th e  ap p ro v a l  of th e  P la n  A d m in is t r a to r ,  (ii) m u s t  b e  in  
w riting , in  a  form approved  by  th e  P la n  A d m in is t ra to r ,  a n d  (iii) b e a r  
th e  a c k n o w le d g e d  s ig n a t u r e  o f  th e  P u r c h a s e r  a n d  th e  P r im a r y  
B enefic ia ry . No s u b s t i t u t io n  s h a l l  be effective  u n t i l  i t  h a s  b e e n  
received by th e  P la n  A d m in is tra to r .

b. A P u r c h a s e r  m a y  only ad d  o r  s u b s t i t u t e  B e n e f ic ia r ie s  u n d e r  a 
C o n tra c t  i f  su ch  add ition  or su b s t i tu t io n  is  approved  in  w rit in g  by  the  
P r im a ry  B enefic ia ry  or h is  o r  h e r  legal g u a r d ia n  i f  u n d e r  the  a g e  o f  
m a jo r i ty .

c. A d d it io n s  o r  s u b s t i t u t io n s  o f  B e n e f ic ia r ie s  m a y  r e q u i r e ,  a t  th e  
d iscre tion  of th e  P la n  A d m in is t r a to r ,  ce r t if ica t ion  b y  the  P u r c h a s e r  
and /o r  th e  B enefic ia ry  (B enefic ia ries)  t h a t  no c o m p en sa tio n  or o th e r  
co n s id e ra t io n  w as  or will be  p a id  o r  rece ived  in  e x c h a n g e  for th e  
add ition  or su b s t i tu t io n .

5.3 R ep lacem en t of a  P r im a ry  B enefic iary

a .  T he  n e x t  n a m e d  A lte rn a te  B en e f ic ia ry  sh a l l  be  s u b s t i t u t e d  for th e
T r im a ry  B enefic ia ry  u n d e r  a  C o n t r a c t  a t  such  d a te  a n d  tim e  a s  th e  
p rev io u s  P r im a r y  B en e fic ia ry  d ie s ,  s u b m its  a  S t a t e m e n t  of N on- 
P a r t i c ip a t i o n ,  is  n o t  a d m i t t e d  to  th e  U n iv e r s i t y  a f t e r  p r o p e r  
a p p lica t io n ,  o r  com ple tes  a  W a iv e r  of h is  or h e r  r ig h t s  u n d e r  th e  
C o n tra c t .
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b. A P r im a r y  B e n e f ic ia ry  m a y  be  r e p la c e d  by th e  n e x t  A l t e r n a t e
B enefic ia ry  u n d e r  a  C o n tra c t ,  i f  t h e r e  h a s  been  no a c t iv i ty  u n d e r  th e  
co n trac t  for a  pe riod  o f six y e a r s  s u b s e q u e n t  to the  R ed e m p tio n  P e riod  
S t a r t  D a te  an d  th e  P r im a ry  B en e f ic ia ry  fails to comply w i th  a  notice , 
is su ed  by the  P la n  A d m in is t r a to r ,  of th e  in te n t  to s u b s t i t u t e  th e  n e x t  
p a m e d  A lte rn a te  B enefic ia ry  for th e  P r im a ry  B enefic ia ry  i f  u se  o f  th e  
T u i t io n  C r e d i t s  is  n o t  i n i t i a t e d  w i th in  one  y e a r .  T h e  d a t e  o f
s u b s t i t u t i o n  m a y  be e x t e n d e d  a t  th e  d i s c r e t io n  o f  t h e  P l a n
A d m in is tra to r .  T h e  d e te r m in a t io n  of th e  P la n  A d m in i s t r a to r  u n d e r  
th is  subsec tion  is  conclusive.

5.4 T r a n s f e r s  by B enefic ia ries

B en e f ic ia r ie s  m ay  w aive  th e i r  r ig h t s  u n d e r  a  C o n tra c t  arid th i s  P la n ,  b u t  
sh a l l  h a v e  no r ig h t  to t r a n s f e r  o r  d e s ig n a te  A l te rn a te  B enefic ia ries .
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S E C T I O N  6 

Graduation Incentive Award Credit
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6.1 G e n e r a l

Effective  e ac h  J a n u a r y  1, th e  B oard  of R e g e n ts  s h a l l  a llocate  a  p o r t io n  o f  
a n y  a c tu a r ia l  excesses  o f  the  fund, i f  an y ,  to a  G ra d u a t io n  Incen tive  A w ard  
acc o u n t  w i th in  th e  A dvance College T u i t io n  P a y m e n t  F u n d  a n d  e s ta b l i s h  
th e  r e f u n d  v a lu e  (R e fu n d  V a lu e )  o f  e a c h  G r a d u a t io n  In c e n t iv e  A w a r d  
C red it .

6.2 C red its  E a rn e d

A B en e f ic ia ry  m a y  e a rn  one G r a d u a t io n  In c e n t iv e  A w ard  C re d i t  for each  
T u ition  C re d i t  redeem ed  for p a y m e n t  of tu i t io n  a t  a n  Eligible  In s t i tu t io n .

6.3 R ed e m p tio n

U pon s u b m is s io n  o f  proof, to th e  s a t i s fa c t io n  o f  th e  P la n  A d m in is t r a to r ,  o f  
a t t a i n m e n t  by  th e  B en efic ia ry  of a  d e g re e  o r  e q u iv a le n t  c e r t if ic a te  a t  a n  
E lig ib le  I n s t i tu t io n ,  the  B enefic ia ry  m a y  r e q u e s t  r e d e m p tio n  c f  G ra d u a t io n  
In cen tiv e  A w ard  C red i ts  a t  th e  following equ iv a len c ie s :

(i) 2 t im e s  th e i r  R efund  V a lu e  for th e  p u rc h a se  o f  T u i t io n  C re d i ts  
o r  a n  A dvance  College T u i t io n  P a y m e n t  C o n tra c t  for a n o th e r  
B en efic ia ry ;

(ii) 2 t im e s  th e i r  R efund  V alue  for th e  p a y m e n t  of g ra d u a te  tu i t io n  
a t  th e  U n iv e rs i ty  of A laska;

(iii) 1.5 t im e s  th e i r  R e fu n d  V a lu e  fo r  th e  p a y m e n t  o f  g r a d u a t e  
tu i t io n  a t  a n  e ligible i n s t i tu t io n  o th e r  th a n  th e  U n iv e r s i ty  of 
A la sk a ;  or

(iv) 1.5 t im e s  t h e i r  R e fu n d  V a lu e  fo r th e  p a y m e n t  o f  p r in c ip a l  
a n d /o r  in te r e s t  on  a n  A la sk a  S tu d e n t  L oan.

6.3 R e fu n d

U pon  s u b m is s io n  o f  proof, to th e  sa t i s fa c t io n  o f  th e  P la n  A d m in is t r a to r ,  o f  
a t t a i n m e n t  b y  t h e  B en e f ic ia ry  of a  d e g re e  o r e q u iv a le n t  c e r t i f ic a te  a t  a n  
E lig ib le  I n s t i tu t io n ,  th e  B en efic ia ry  m a y  r e q u e s t  th e  full R efu n d  V a lu e  o f  
a n y  u n re d e e m e d  G ra d u a t io n  In c e n tiv e  A w a rd  C re d i t s  for w hich  he o r  she  
is  th e  B enefic ia ry .
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S E C T I O N  7 
P R E P A I D  T U I T I O N  S C H O L A R S H I P S

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 AM (version 2.4a)

7.1 G en e ra l

A P rep a id  T u it io n  S ch o la rsh ip  A ward accoun t sh a l l  be e s ta b lish e d  w ith in  
the A dvance C o lle ge  T u it io n  F u n d . R e c e ip ts  from  ap p ro p r ia t io n s and  
donors for p repa id  tu ition  sch o la rsh ip s s h a l l  be deposited to the account. In  
add itio n , e ffe c tiv e  each  J a n u a ry  1, the  B o ard  o f R egen ts s h a l l  a llo cate  a 
portion o f an y  a c tu a r ia l exce sse s of the fund , i f  any , to the P rep a id  Tu ition  
S ch o la r sh ip  A w ard  account.

7.2 A w ard

a . In  fu rth e ran ce  of the ob jectives o f the  P la n  a s  sta ted  in  the P ream b le  
and  to th e  e x ten t th a t  fu nd s a re  a v a ila b le  in  the  accoun t on an  
a c tu a r ia l ly  sound  b a s is , T u ition  C red its  m ay  be aw arded  a s  P repa id  
T u it io n  S ch o la r sh ip s  to stu d en ts in  g rad e s seven  th rough  twelve who 
a ttend  school in  A la ska .

b. P rep a id  T u it io n  S ch o la rsh ip  aw a rd s  sh a l l  be approved in  accordance 
w ith  procedures adopted by the B o ard  o f R egents.

7.3 R edem ption

T u it io n  C re d it s  is su e d  a s  P rep a id  T u it io n  S ch o la r sh ip s  u nd e r th is  P la n  
sh a ll be redeem ab le  in  accordance w ith  Section  3, except that:

( i )  T u it io n  C re d it s  is su e d  a s  P re p a id  T u it io n  S c h o la r sh ip s  sh a ll be 
redeem ed -'r io r to pu rchased  T u itio n  C red its; and

( i i )  T u it io n  C red it, is su e d  a s  P rep a id  T u it io n  S ch o la rsh ip s  m ay  only be 
redeem ed for attendance  a t the U n iv e r s ity  of A la ska .

7.4 R e fu n d s

T u it io n  C red its  is su e d  a s  P rep a id  T u itio n  S ch o la rsh ip s  a re  not re fundab le , 
except upon te rm in a t io n  o f the P la n , a s  provided in  Section 11.

7.5 T r a n s fe r s

T u ition  C red its  is su e d  a s  P rep a id  T u ition  S ch o la rsh ip s a re  not tran sfe rab le  
to other B e n e f ic ia r ie s  or in d iv id u a ls .
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S E C T I O N  8 
Expiration of Benefits

8.1 T u itio n  C red its:

All T u it io n  C red its , except those is su ed  a s  P re p a id  T u ition  S ch o la rsh ip s , 
sh a ll exp ire i f  not redeemed or refunded w ith in  the Redem ption Period .

8 .2  P rep a id  T u itio n  S cho la rsh ip s:

a . T u it io n  C red its for P rep a id  T u ition  S ch o la r sh ip s  w h ich  a re  in ac tive  
for a  fu ll c a lend a r y e a r sub sequen t to th e ir  Redem ption Period  S ta r t  
D ate sh a ll exp ire a s  of December 31.

b. The P la n  A d m in istra to r , upon w r it te n  re q u e st by the B en e f ic ia ry  
prio r to the schedu led  exp ira tion  date , m ay  approve an  ex ten sion  of 
the exp ira tion  date  based  on c ircum stance s beyond the control of the 
B en e fic ia ry

8 .3  G raduation  In cen tive  A w ards:

A ll G rad u a tio n  In cen tiv e  A w ard  C red its s h a l l  e xp ire  i f  not redeem ed 
w ith in  the Redem ption Period .
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S E C T I O N  9 
C O N T R A C T S

9.1 C ontract R eq u irem en ts

The P u rc h a se r  m u st designate:

( i)  T he  nam e, add re ss and soc ia l secu rity  or ta x  ID num ber of the 
P u r c h a s e r ;

( i i )  T he nam e, add re ss , date of b ir th  and so c ia l secu r ity  num ber o f
the P r im a ry  B ene fic ia ry  and h is  or her le g a l gu a rd ian ;

( i i i )  T he nam e, add re ss , date of b ir th  and so c ia l secu r ity  num ber of
a l l A lte rn a te  B e n e f ic ia r ie s  (no t more th a n  th ree ) and  th e ir  
le g a l g u a rd ia n s ;

( iv ) The Redem ption Period  S ta r t  Date; and

(v) D ate  of issu e .

9 .2  O ther P ro v is io n s

a . C on trac ts and  r ig n ts  or p r iv ile g e s under the C on trac ts m ay  not be 
a s s ig n e d , so ld , t ra n s fe r re d , or encum bered  excep t a s  o th e rw ise  
requ ired  by law  or provided for in  th is  P lan .

b. An A lte rn a te  B en e fic ia ry  m ay not a s s ig n , se ll , t r a n s fe r  or encum ber 
h is  or h e r in te re s t  in  a  C ontract, T u ition  C red its  or o ther b ene fits 
is su e d  under th is  P la n .

c. F o r p u rp o se s o f the C on trac t and  th is  P la n , th e  p a ren t or le g a l 
g u a rd ia n  s h a l l  be considered  the  Pu rch a se r , i f  he or sh e  p u rch a se s 
T u ition  C red its  for a  B ene fic ia ry  w ith  the fund s o f the B ene fic ia ry .

d. E a ch  contract sh a ll have , and be lim ited  to, one nam ed Pu rch a se r .

e. A C on tract s h a l l  have no more than  one nam ed P r im a ry  B en e fic ia ry  
a t an y  spec ified  time.

f. A P u rc h a se r  and/or B en e f ic ia ry  m ay have more th an  one C ontract 
under th is  P la n .

g . A C on tract m ay  be te rm inated  i f  the Contract h a s  been in ac tive  for a 
period of s ix  y e a rs and  none of the named B en e fic ia r ie s  can be located 
by the P la n  A dm in istrato r.

University of Alaska Advance College Tuition Payn ent Plan
3/4/91 11:59 AM (version 2.4a)
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S E C T I O N  10 
A D M I N I S T R A T I O N  OF  T H E  P L A N

University of Alaska Advance College Tuition Payment Plan
3/4/91 11:59 AM (version 2.4a)

10.1 A dvance C o llege  T u it io n  P aym en t P la n  C om m ittee

The  A dvance C o llege  T u it io n  P aym en t P la n  A d m in is t r a t iv e  C om m ittee 
(C om m ittee ) i s  e s ta b lish e d  to carry  out the  d ay  to d ay  ad m in is tra t io n  o f the 
P la n  a t  th e  d ire c t io n  o f th e  U n iv e r s ity  P r e s id e n t  (P r e s id e n t ) .  The 
C om m ittee , th ro u gh  th e  P re s id e n t , i s  d e le g a ted  the  r e sp o n s ib i l it ie s  and 
d u t ie s  a s  se t  out in  th is  section . The P re s id e n t s h a l l  appo in t th ree or more 
p e r so n s  a s  m em b e rs o f th e  C om m ittee  to c a r r y  ou t the d ay -to -d ay  
a d m in is t r a t io n  o f the P la n . Any m em ber m ay  re s ig n  by d e liv e r in g  w r itte n  
re s ig n a t io n  to the P re s id e n t  and  to the C om m ittee  ch a ir . The P re s id e n t  
m ay  rem ove or rep lace  an y  m em ber o f the C om m ittee  a t  an y  tim e . No 
m em ber o f th e  C om m ittee  who i s  an  em p loyee sh a l l  rece ive  ad d it io n a l 
com pensation  w ith  re sp ec t to such se rv ice .

10.2 O rg an iza t io n  and  P ro cedures

(a )  The P r e s id e n t  s h a l l  d e s ign a te  a com m ittee c h a ir  from  the m em bers 
o f the A d m in is tra t iv e  Com m ittee. The c h a ir  o f the Com m ittee sh a ll 
be the  agon  t o f the  P la n  for se rv ice  o f le g a l p ro ce ss. A ll repo rts 
requ ired  by law  m ay  be s igned  by the c h a ir  on b e h a lf  of it s  m em bers.

(b ) The C om m ittee  sh a ll appo in t a  se c re ta ry , who m ay  or m ay  no t be a 
m em ber o f th e  Com m ittee . The se c re ta ry  s h a l l  h ave  the  p r im a ry  
r e sp o n s ib i l it y  for k eep in g  a  record o f a l l  m ee t in g s and  a c ts  o f the 
Com m ittee and  sh a l l  have  custody o f a l l docum ents, the p re se rva tio n  
o f w h ich  s h a l l  be n ece ssa ry  or conven ien t to the e ffic ien t function in g  
o f the Com m ittee .

(c ) The C om m ittee  s h a l l  adopt su ch  b y law s and  procedures a s  i t  deem s 
d e s irab le  for the conduct of it s  a ffa ir s .

10.3 A uthority  and  D u t ie s

(a )  A u tho rity

The A d m in is t r a t iv e  Com m ittee s h a l l  h a v e  a l l  pow ers n e c e ssa ry  or 
app rop ria te  to ca rry  out it s  du tie s. Any in te rp re ta t io n  or action by the 
C om m ittee  w ith  re sp ect to the  P la n  an d  i t s  a d m in is tra t io n  s h a l l  be 
conc lu sive  and  b in d in g  upon a n y  and  a ll p a r t ie s  and  person s affected 
hereby , sub jec t to the exc lu s ive  procedures se t forth in  Section 1 0 .4  of 
the P la n .
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(b) D u t ie s

T h e  A d m in is t r a t iv e  C om m ittee  s h a l l  a d m in is t e r  th e  P la n  in  a 
n o n d isc r im in a to ry  m anne r for the b en e fit o f th e  B e n e f ic ia r ie s , the 
U n iv e r s ity  and  the S ta te  of A la sk a  in  accordance w ith  the te rm s of 
the C on trac ts and th is  P la n . The C om m ittee s h a l l  perform  a ll su ch  
d u t ie s  a s  a re  n ece ssa ry  to su p e rv ise  the a d m in is t r a t io n  o f the P la n  
and  to contro l it s  operation  in  accordance w ith  the te rm s thereof, 
in c lu d in g , bu t not lim ited  to, the follow ing:

( i )  in te rp re t  the P la n  p ro v is io n s  and  d e te rm in e  an y  que stio n
a r i s i n g  u n d e r  th e  P la n ,  o r in  c o n n e c t io n  w ith  the
ad m in is tra t io n  or operation thereof;

( i i )  d eterm ine the e lig ib ility  for p a rtic ip a tio n  in  the P lan ;

( i i i )  d e te rm in e  th e  e l ig ib i l i t y  o f an y  B e n e f ic ia r y  fo r b en e fit  
redem ption , re fund  or tran sfe r ;

( iv ) ap p ro ve  or d eny , on b e h a l f  o f th e  B o a rd , a d d it io n s ,
s u b s t it u t io n s  or c h a n g e s  o f B e n e f ic ia r ie s  u n d e r  A dvance 
College T u ition  P aym en t Contracts;

(v ) e s ta b lish  fees and  tran sa c t io n  ch a rg e s for the  ad m in is tra t io n
of C ontracts and  the P lan ;

(v i) e s t a b l is h  each  sem e ste r  a s ta n d a rd  co st o f on -cam pu s room 
and  board , fee s and  books for a  fu ll- t im e  s tu d e n t  a t  the 
U n ive rs ity ;

(v i i )  so lic it  n o m in a tio n s for and  m ake  re co m m end a tio n s to the 
Board  on the aw ard  of P rep a id  T u it io n  S ch o la rsh ip s;

( v i i i )  conduct i t s  C om m ittee  m ee t in g s  in  acco rd an ce  w ith  the 
A la sk a  Open M eetings S ta tu te  (AS 4 4 .6 2 .3 1 0 );

( ix )  rev iew  and  report to the Board  the f in an ce s and  the a c tu a r ia l 
so undne ss of the P la n  on a  periodic b a s is ;

(x )  re sp o nd  to in q u ir ie s  from  th e  P r e s id e n t  an d  th e  B o a rd  
re g a rd in g  the P la n  and re la ted  ac tiv it ie s;

(x i )  recom m end to the P re s id en t or the Bo ard , P la n  am endm en ts it  
d eem s n ece ssa ry ; and

University of Alaska Advance College Tuition Payment Plan
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(x i i )  in  accordance w ith  U n iv e r s ity  em p loym ent and  p rocurem ent 
po lic ie s, re gu la t io n s and  p rocedures em ploy and  engage  such  
person s, counse l and a g en ts , and  ob ta in  su ch  ad m in is tra t iv e , 
c le r ic a l, le g a l, a u d it in g  and  a c tu a r ia l se rv ic e s a s  i t  m ay deem 
nece ssa ry  in  carry in g  out the p ro v is io n s of the P la n .

10.4 D isp u te  Procedure

(a )  R eque sts for D eterm ination

Any tim e a reque st for d e te rm in atio n  o f e lig ib il ity  for p artic ip a tio n , 
t ra n s fe r  or rece ip t of benefits or an  in te rp re ta tio n  o f P la n  p rov ision s 
is  d ispu ted  or a  P u rch a se r  or B en e fic ia ry  i s  ad ve rse ly  affected by an  
ac tio n  o f the U n iv e r s ity  or th e  A d m in is t r a t iv e  C om m ittee , the 
in d iv id u a l (h e re in a f te r  "C la im a n t" )  m ay  su b m it  a  c la im  to the 
C om m ittee . T he  C la im an t  s h a l l  be n o tif ied  o f th e  C om m ittee 's 
dec ision  w ith in  9 0  d ay s a fte r  rece ip t o f the c la im . S u ch  notice w ill 
in d ic a te  the b a s i s  for the  d e c is io n  or in te rp r e ta t io n  and  an  
exp lan atio n  of the procedure for requ ' '.t in g  reconsideration .

(b ) R eque st for Reconsideration

A c la im a n t  who h a s  re ce iv ed  an  a d v e r se  d e c is io n  from  the  
A d m in is t r a t iv e  C om m ittee , s h a l l  h a v e  the  r ig h t  to re q u e s t  
recon sid eration  by the Com m ittee. S u ch  reque st m u st  be subm itted  
in  w r it in g  to the  Com m ittee w ith in  3 0  d ay s a f te r  is su a n c e  of the 
ad ve rse  dec ision . The reque st m u st fu lly  e xp la in  the  b a s is  for the 
reque st, a l l  p e rt in en t fac ts and  the proposed rem edy. I f  a  w r itten  
request for reconsideration  i s  not rece ived w ith in  su ch  30 -d ay  period, 
the C la im an t s h a l l  forfe it h is  or h e r r ig h t  to recon sid e ra tio n . The 
C la im an t or a d u ly  au tho rized  re p re se n ta t iv e  o f the  C la im an t m ay 
rev iew  a l l  p e rt in en t docum ents.

(c ) R econ sideration  o f C la im

The A d m in istra t iv e  Com m ittee sh a l l  recon sid er a n  ad ve rse  dec ision  
upon reque st for reconsideration  received under Section  10 .4 (b ) of th is  
P la n . I t  m ay  hold a h e a r in g  i f  i t  deem s i t  n e ce ssa ry  and  sh a ll is su e  a 
w r it te n  d ec ision  re a ff irm in g , m od ify in g  or s e t t in g  a s id e  it s  form er 
ac tio n  w ith in  6 0  d ay s a f te r  re c e ip t o f th e  w r it t e n  re q u e st  for 
re con sid e ra tio n  or 120  d ay s i f  sp e c ia l c irc u m stan ce s , su ch  a s  the 
need for a  h e a r in g , requ ire  an  e x ten s io n . The C la im a n t  s h a l l  be 
notified  in  w r it in g  of an y  su ch  ex ten sion  w ith in  30 d ay s fo llow ing the 
reque st for reconsideration . A copy of the  decision  sh a l l  be fu rn ish ed  
to th e  C la im a n t . The d ec is io n  s h a l l  s e t  fo rth  i t s  r e a so n s  and  
p e rtin en t P la n  p rov ision s on w h ich  i t  i s  b a sed . The decision  sh a ll be 
f in a l and  b ind in g  upon the C la im an t, th e  U n iv e rs ity , the  Comm ittee 
and  a l l  o ther person s invo lved to the m ax im um  ex ten t perm itted  by 
la w .
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10.5 M isc e lla n eo u s

(a )  E xp en se s and A ss is tan ce

A ll r e a so n ab le  e x p e n se s  w h ich  a re  n e c e s s a ry  to o p e ra te  and  
ad m in is te r  the P la n  a s  determ ined  by the A d m in istra t io n  Com m ittee 
m ay be paid from e a rn in g s  o f the Fund .

(b ) L im ita t io n s  on A ss ign m en ts

B e n e f it s  under the P la n  and  a  C ontract m ay no t be a s s ig n e d , sold, 
tran sfe rred  or encum bered  except a s  provided by la w  and  th is  P la n , 
and  an y  attem p t to do so sh a ll be void. The in t e r e s t  o f a  P r im a ry  
B en e fic ia ry  or A lte rn a te  B en e f ic ia ry  in  b en e fits  u n d e r  th e  P la n  or 
C ontract sh a ll not be sub je c t to deb ts or l ia b i l i t ie s  o f a n y  k in d  and 
s h a l l  no t be su b je c t to a t ta ch m en t , g a rn ish m e n t  or o th e r le g a l 
process, except a s  provided by A la sk a  S ta tu te  or fed e ra l law

(c ) M ascu lin e  and  F em in in e , S in g u la r  and  P lu r a l

W henever u sed  h e re in , the  m a scu lin e  p ronoun s s h a l l  in c lu d e  the 
fem in in e , and  the s in g u la r  s h a l l  in c lud e  the p lu r a l w h en eve r the 
context sh a ll p la in ly  so requ ire .

(d ) No A dditional R ig h ts

No person sh a l l  h ave  an y  r ig h t  in  or to a  B e n e f ic ia ry 's  in te re s t  in  a 
Contract, or an y  p a r t  thereof, or under the  P la n , excep t a s ,  and  only 
to the ex ten t e x p re s s ly  p rov ided  for in  the P la n .  N e ith e r  the 
e s ta b lish m en t of the  P la n , th e  g ra n t in g  o f a tu it io n  or sc h o la rsh ip  
benefit, nor an y  action  o f the U n ive rs ity  re la ted  to th e  P la n  or o f the 
A d m in istra t iv e  Com m ittee s h a l l  be he ld  or con strued  to confer upon 
a n y  person  an y  r ig h t  to be or con tinue  to be a  s tu d e n t  a t  the 
U n ive rsity . N oth ing in  th is  P la n  or a  Contract s h a l l  be construed  to 
expand  a s tu d e n t ’s  r ig h t s  beyond tho se  p ro v id ed  in  U n iv e r s ity  
po lic ie s, re gu la t io n s and  o ther app licab le  docum ents.

(e ) G overn ing L aw

T h is  P la n  s h a l l  be con strued  in  accordance w ith  a p p lic ab le  federa l 
law  and the la w s  o f the S ta te  o f A la ska . Ju r isd ic t io n  for a n y  lit ig a t io n  
a r is in g  out o f th is  P la n  s h a l l  be so le ly  in  the  D is t r ic t  or Superio r 
C ourt in  Anchorage or F a ir b a n k s , A la sk a .
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( 0  Incom e T ax  W ithho ld ing  R equ irem en ts

B en e f it  p aym en ts made under the  P la n  m ay be sub ject to income tax  
re p o rt in g  or w ith h o ld in g  re q u ire m e n ts . F o r  t h is  p u rp o se , the 
U n iv e r s ity  s h a l l  p rovide th e  re co rd keep e rs , c u s to d ia n s  and  ta x  
o ff ic ia ls  w ith  an y  in fo rm ation  in  i t s  custody needed to s a t is fy  such  
o b lig a t io n s .

(g )  S eve rab ility

I f  a n y  p rov ision  of th is  P la n  s h a l l  be he ld  i l le g a l or in v a lid  for an y  
rea so n , su ch  determ ination  s h a l l  not affect the rem a in in g  p ro v is io n s 
o f th is  P la n  which s h a l l  be con stru ed  a s  i f  sa id  i l le g a l  or in v a lid  
p rov ision  had  never been in c luded .

(h )  Correction of E rro rs

In  th e  e v en t an  in co rrec t am o u n t i s  p a id  to or on b e h a lf  o f a  
B en e fic ia ry , any  rem a in in g  b a la n c e s or p aym en ts m ay be ad ju sted  to 
co rrect th e  error. The p ro c e s s in g  o f a d ju s tm e n ts  r e s u lt in g  from  
c le r ic a l e rro rs or other c a u se s  w h ic h  are  d e  m i n i m u s  in  am oun t 
m ay be w a ived  a t  the d iscre tion  o f the A dm in istra tive  Com m ittee.

( i )  R epo rts

Records for each Contract and  B e n e f ic ia ry  under th is  P la n  sh a ll be 
m a in ta in ed  on a  c a lend a r-y ea r b a s is .  As o f D ecem ber 3 1  each  yea r 
the  U n iv e r s it y  w il l se n d  each  P r im a r y  B e n e f ic ia r y , an d  each  
P u rch a se r  i f  he or she pu rchased  T u it io n  C red its d u r in g  the year , a t  
the a d d re ss  on file  w ith  th e  U n iv e r s ity , a repo rt su m m a r iz in g  the 
s t a tu s  o f th e ir  T u it io n  C red its , G radua tio n  In cen tiv e  A w ard s and  
P rep a id  T u it io n  S ch o la rsh ip s . I f  w ith in  9 0  d ay s a fte r  is su a n c e  o f 
su ch  re p o rts , the B e n e f ic ia ry , or P u r c h a se r , m a k e s  no w r it te n  
objection to the A dm in istra tive  Com m ittee i t  sh a ll become b ind in g  on 
the P u rc h a se r  and an y  B en e f ic ia ry  or A lternate  B ene fic ia ry .

( j )  P la n  Y ea r

The p lan  yea r sh a ll be the tw e lve  consecutive m onth period b eg in n in g  
J a n u a ry  1 and end ing Decem ber 3 1 . There s h a l l  be a sh o rt p lan  year 
from Ju ly  1, 1991 to December 31 , 1991 .
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(k )  N otices to P u rc h a se r s  and  B en e f ic ia r ie s

N o t ic e s  a n d  o th e r  c o m m u n ic a t io n s  to th e  P u r c h a s e r ,  the 
B e n e f ic ia r ie s  or th e  le g a l g u a rd ia n s  o f B e n e f ic ia r ie s , requ ired  or 
contem p lated  under the C ontract or th is  P la n  sh a ll be effective when 
m a ile d , p o sta g e  p re p a id , to th e  a d d re s s  o f the P u r c h a se r , the 
B e n e f ic ia r ie s  or the le g a l g u a rd ia n s  of B en e f ic ia r ie s  on file  w ith  the 
P la n  A d m in istra to r . I t  sh a ll be the re sp o n s ib ility  o f the P u rch a se r 
and the B en e fic ia ry , or h is  or h e r  le g a l g u a rd ia n , to no tify  the P la n  
A d m in istra to r o f a l l  ch anges in  nam e, ad d re ss  or le g a l gu a rd ian .

(1) N otices to the P la n  A dm in istra to r

N otices and  other com m un ication s to the P la n  A d m in istra to r or P la n  
A d m in is t r a t iv e  C om m ittee  re q u ire d  or con tem p la ted  und er the 
C on tract or th is  P la n  sh a ll be effective w hen  a t the Office o f The P la n  
A d m in istra to r , A dvance College T u ition  P aym en t P la n , U n iv e rs ity  of 
A la ska , Bu tro v ich  B u ild in g , 9 1 0  Yukon  D rive , F a ir b a n k s , AK 99775 .
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S E C T I O N  11 
A M E N D M E N T  AND T E R M I N A T I O N

11.1 A m endm en t

(a ) S ub je c t to any  advance  notice or o ther req u irem en ts o f law , the 
P re s id en t is  delegated the au tho r ity  to am end th is  P la n  a t  any  tim e, 
excep t for p ro v is io n s  w h ich  fu r th e r  d e le g a te  the d u t ie s  an d  
re sp o n sib ilit ie s of the Board under law  and  th is  P la n  or m ay re su lt  in  
fu ll or p a rt ia l te rm ination  of the P la n .

(b) All proposed am endm ents sh a ll be p repared  a t the d irection  o f the 
A d m in is t ra t iv e  C om m ittee  and  su b m itte d  for app ro va l to the 
P re s id en t and the Board of R egen ts i f  app licab le .

11.2 L im ita t io n

N o tw ith stand in g  the p rov ision s of Section  11.1 of t h is  P la n , no am endm ent 
w ill d ep rive , take  aw ay , or a lte r  an y  accrued  r ig h t  o f an y  P u rc h a se r  or 
B e n e f ic ia ry  under a C on tract is su e d  p rio r to the  effective date  o f the 
am end m en t.

11.3 T erm ination  of the P lan

(a ) The Board  of R egen ts s h a l l  h ave  the r ig h t  to fu lly  or p a r t ia l ly  
te rm inate  th is  P la n  or m erge or conso lidate th is  P la n  w ith  ano ther 
p lan  a t any time, sub ject to any  requ irem en ts o f law .

(b) Upon term ination  of th is  P la n , th e  A dm in istra t iv e  Com m ittee sh a l l  
continue to act for the purpose of com ply ing w ith  the prio r p a rag rap h  
and sh a ll have a ll powers n e ce ssa ry  or conven ien t to the w in d in g  up 
and d isso lu tio n  o f the P la n . W h ile  so a c t in g , they sh a ll be in  the 
sam e s ta tu s  and position w ith  respect to other persons a s  i f  the P la n  
rem ained  in  ex istence.
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11.4 D is tr ib u t io n  of the Fund  on D iscon tinuance  or T erm in atio n  o f P la n

In  the even t of d iscon tinuance  or su sp en s io n  o f the P la n , the  U n iv e rs ity  of 
A la s k a  or i t s  su cce sso r sh a ll honor a l l C on trac ts, G rad u a tio n  Incen tive  
A w a rd s  and  P rep a id  T u it io n  S c h o la r sh ip s  p re v io u s ly  is su e d . I f  the 
U n iv e r s ity  of A la ska  or i t s  su ccesso r cannot m eet it s  o b lig a tio n s under the 
C o n trac ts or th is P la n , or the P la n  i s  te rm in a ted  for an y  rea so n , the C ash  
V a lu e  o f a l l T u ition  C red its , G rad u a tio n  In cen tive  A w ard s and  P rep a id  
T u it io n  S c h o la r sh ip s  s h a l l  be r e m it te d  to the re sp e c t iv e  P r im a ry  
B e n e f ic ia r ie s  a t the add re sse s on file  w ith  the U n ive rsity . D is tr ib u t io n s for 
B e n e f ic ia r ie s  who canno t be located  and  unencum bered  P re p a id  T u ition  
S ch o la r sh ip  funds sh a ll be forfeited to the U n ive rs ity  or it s  successo r for the 
pu rpo se  of aw a rd in g  scho la rsh ip s to A la sk a  R e sid en ts .
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S E C T I O N  12
F I D U C I A R I E S

University of Alaska Advance College Tuition Payment Plan
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12.1 L im ita tio n  o f L ia b ility  of the U n ive rs ity  and  O thers

The U n iv e r s ity , it s  Board  o f R e g e n ts , o ff ic e rs , em p loyees, a g e n t s  or 
re p re se n ta t iv e s  or the A d m in is t ra t iv e  C om m ittee  s h a l l  not in c u r  an y  
lia b il ity  to any  person for any  action  taken  or su ffered  or om itted to be taken  
by them  under the P lan  in good fa ith .

12.2 Ind em n ifica tio n  o f F id u c ia r ie s

In  o rd e r to fa c i l it a te  the r e c ru itm e n t o f com peten t f id u c ia r ie s , the 
U n ive rs ity  a g ree s to provide the in d em n ifica tio n  a s  described h e re in . T h is  
p ro v is io n  s h a l l  app ly  to th e  A d m in is t r a t iv e  C om m ittee , or a n y  o th e r 
in d iv id u a ls  who are  con sidered  P la n  f id u c ia r ie s . N o tw ith s ta n d in g  the  
preced ing , th is  p rov ision  s h a l l  no t app ly  an d  in d em n ific a tio n  w il l no t be 
p rov ided  for the  D ep a r tm en t o f R e v e n u e , i t s  em p lo yee s, a g e n t s  or 
re p re se n ta t iv e s  or an y  pa id  co n su lta n t , in d ep end en t con tracto r or o ther 
ag en t appointed in  accordance w ith  th is  P la n .

12.3 Scope o f Ind em n ifica tio n

The U n iv e rs ity  ag ree s to ind em n ify  the f id u c ia r ie s a s  described  above for a ll 
ac ts ta k en  in  ca rry in g  out th e ir  re sp o n s ib ilit ie s  under the term s o f th is  P la n  
to the fu lle s t  ex ten t provided by law . T h is  ind em n ifica tio n  i s  in te n t io n a lly  
broad but sh a ll not provide in d em n ific a t io n  for em bezzlem en t or d iv e rs io n  
o f P la n  fu nd s for the bene fit o f the f id u c ia ry . T he  U n iv e r s ity  a g re e s  to 
indem n ify  the f id u c ia r ie s d escrib ed  h e re in  for a ll exp en se s o f d e fend in g  an  
ac tio n , in c lu d in g  a l l le g a l fe e s and  o th e r co sts  o f su ch  d e fen se . T he 
U n iv e rs ity  sh a ll a iso  indem n ify  the fid u c ia ry  for a n y  m onetary  recovery in  
any  court or a rb itra t io n  proceed ing. In  add ition , i f  the c la im  is  se tt le d  out 
o f cou rt w ith  th e  concurrence o f the U n iv e r s ity , the  U n iv e r s ity  s h a l l  
indem n ify  the fid u c ia ry  for an y  m onetary  l ia b il ity  und er sa id  se ttlem en t.

T h is  p ro v is io n  a s  to in d e m n if ic a t io n , excep t a s  i t  a p p lie s  to th e  
A dm in istra t iv e  Com m ittee, the  Board , U n iv e r s ity  em ployees and  a g e n ts  or 
re p re se n ta t iv e s  se rv in g  w ithou t com pen sation  (e x c lu d in g  the D ep a rtm en t 
o f R e ven u e , i t s  em p loyees, a g e n t s  and  r e p re se n ta t iv e s )  s h a l l  o n ly  be 
effective i f  embodied in  an  app ropria te  ag reem en t w ith  a  fiduc iary .
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The U n iv e r s ity  o f A la sk a  Advance Co llege T u it io n  P aym en t P la n  is  adopted and 
e stab lish ed  effective Ju ly  1 ,1991 .

at

IN W IT N E SS  W H E R E O F , the U n ive rs ity  h a s  cau sed  th is  P la n  to be du ly executed 
on t h i s ___________ day  o f _______________ ,1 9 9 1 .

Fo r the U N IV E R S IT Y  OF ALASKA 

P re s id e n t of the  Bo ard  of R egents

S e c re ta ry  of the  B o ard  of R egen ts



Coopers&Lybrand
coilillod public accountant: 400 Renaissance Cenlef 

Dclmit, Michigan 40243

l o l c p h o n n  (313) 446 -7100 
Iwx 010 -221 -1600  
c a b l e s  C o ly b f a n d

February 22, 1991

PERSONAL & CONFIDENTIAL 

Mr. James Lynch
Associate Vice President /F inance 
Un ive rs i t y o f Alaska 
910 Yukon Drive 
Fairbanks, Alaska 99775

Dear Mr Lynch:

We are pleased to present t h i s  repo r t ana lyz ing the app l i c a t io n o f Federal 
income, excise and g i f t  tax to the Alaska Education Trus t Fund and the con t ra c t 
purchasers and be ne f i c ia r ie s . The Un iv e r s i t y o f Alaska jo in s a handful o f o ther 
prepaid t u i t i o n  programs now being subjected to r igorous sc ru t in y by the 
Treasury Department and the In te rna l Revenue Serv ice. We be l ieve tha t th i s 
ana lys is of tax law and i t s  app l i c a t i o n to the Alaska program presents the 
foundat ion f o r  a dia logue regard ing fu tu re ac t ions to maximize the chances o f 
ob ta in ing favorab le tax treatment.

We apprec ia te the oppo r tun i ty to be o f se rv ice and would welcome any quest ions 
or comments. Please fee l f ree to ca l l Gary Pos t le thwa i t at (907) 274-3602 or 
Bernie Kent at (313) 446-7380.

Very t r u l y  yours ,

BSK
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CONCLUSIONS AND RECOMMENDATIONS

AN EXECUTIVE SUMMARY

The Alaska Educat ional Trust Fund (Fund) is es tab l ished by s ta te s ta tu te as an 

endowment fund o f the Un ive rs i t y o f Alaska. The s ta tu te provides tha t the Board 

o f Regents o f the Un ive rs i t y w i l l  admin is ter an advance t u i t i o n  payment and 

prepaid t u i t i o n  scho la rsh ip plan in connection w i th the fund. The Fund and the 

implementing t u i t i o n  plan cons t i tu te a program w i th in the Un ive rs i t y . As an 

in te g ra te d p a r t o f the Un iv e r s i t y , the sta tus o f the Fund fo r purposes of 

Fede ra l income Taxa t io n is determined under the law ap p l i c a b le to the 

Univers i ty .

There are three legal theories under which income o f the Un ive rs i t y may be 

exempt from t a x a t i o n : 1) in te g ra l p a r t o f the s ta te (In tergovernmenta l

Immunity), 2) in s t rum en ta l i t y o f the s ta te , (Sect ion 115 o f the In te rna l Revenue 

Code o f 1986 (Code o r IRC), 3) an o rgan iza t io n opera ted exc lu s i v e l y fo r 

educat iona l purposes (Sect ion 501(c)(3) o f the Code).

I f  the Un iv e rs i t y is the state or an in teg ra l pa r t o f the s ta te , i t  would be 

exempt from Federal income taxa t ion under the C o n s t i t u t i o n a l l y  based Doctr ine of 

Intergovernmenta l Immunity. While the In te rna l Revenue Service does not apply 

tha t doc t r in e as the basis fo r exempting the income o f sta tes or in teg ra l parts 

o f s ta t e s , i t  acknowledges tha t income o f a s ta te may not be taxed absent 

s p e c i f i c  s ta tu to r y au tho r iza t ion . An example o f such s ta tu to r y au tho r iza t ion is 

t h a t Sec t ion 511 (a ) ( 2 ) (B ) o f the In te rna l Revenue Code imposes a tax on 

unre la ted trade or business income o f a sta te co l lege or u n iv e r s i t y . Whether
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the Un ive rs i t y is exempt from taxa t ion as in in teg ra l par t o f the s ta te or as in 

in s t r um en ta l i t y o f the s ta te , the Un ive rs i t y would nonetheless be sub jec t to tax 

on i t s  unre la ted trade or business income.

The J n i v e r s i t y  may also be exempt from ta xa t io n under Sect ion 115 o f the 

In te rna l Revenue Code as an in s t rum en ta l i t y o f the s ta te . This sect ion excludes 

from gross income the income derived from the exerc ise o f essent ia l governmental 

func t ions tha t accrues to a sta te or p o l i t i c a l subd iv is ion o f a s ta te . The 

In te rna l Revenue Service has prev ious ly sta ted tha t the Un ive rs i t y is exempt 

from taxa t ion under th is sec t ion . Whether tha t exemption extends to income o f 

the Fund w i l l  depend upon the In te rna l Revenue Service determin ing th a t the 

p r i v a te economic benef i t received by pa r t i c ip an t s is inc iden ta l to the pub l ic 

b e n e f i t prov ided by the U n i v e r s i t y . P r iv a te l e t t e r  ru l in g s issued by the 

In te rna l Revenue Service with respect to t u i t i o n  prepayment programs in Michigan 

and Indiana ind ica te that the In te rna l Revenue Service may not t r e a t the income 

o f the Fund as exempt under Section 115 o f the Code because o f the element o f 

p r i v a te bene f i t . However the Un ive rs i t y o f Alaska has be t te r fac ts than the 

Michigan or Indiana ru l ings .

The t h i r d  basis fo r tax-exemption is q u a l i f i c a t i o n  under Section 501(c ) (3 ) o f 

the Code as an organizat ion organized and operated exc lus ive ly fo r educat ional 

purposes. A p r i o r  app l i c a t i o n by the U n iv e r s i t y f o r exemption under th i s  

sec t ion was denied by the In te rna l Revenue Service on the grounds tha t the 

Un iv e r s i t y was already exempt under Section 115 o f the In te rna l Revenue Code. 

I f  the Un ive rs i t y were granted exemption under t h i s  sec t ion , i t  would be subject 

to the p ro v i s io n s o f Sect ion 501 (m) o f the Code which taxes income from 

prov id ing commercial-type insurance, inc lud ing annuity con t rac ts , under th r tax
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p rov is ions app l icab le to insurance companies. I f  the Un ive rs i t y were exempt 

under Sect ion 501(c)(3) o f the Code, i t  would be sub jec t to the tax imposed by 

Sect ion 511 o f the Code on unre la ted t rade or business income or taxed as an 

insurance company under Section 501(m) o f the Code.

The Michigan and Indiana p r i va te l e t t e r  ru l in gs issued by the Interna l Revenue 

Serv ice are the best current ind ic a t io n o f how t u i t i o n  prepayment programs w i l l  

be taxed. There are several requests f o r ru l ings cu r r e n t l y pending before the 

In te r n a l Revenue Service regard ing such programs, inc lud ing ones where the 

program is part o f a governmental e n t i t y . The In te rna l Revenue Service pos i t ion 

on these ru l i n g requests should be c l a r i f i e d  w i th in the next few months. I t  is 

recommended tha t a request fo r a ru l i n g tha t the Un ive rs i t y and the Fund are 

exempt from taxa t ion under Sect ion 115 o f the Code be submitted, but the request 

be submitted a f t e r the In te rna l Revenue Service po s i t io n is c l a r i f i e d  since th is 

w i l l  provide valuable guidance as to how to s t ru c tu re the request fu r a ru l i n g 

and poss ib le mod i f ica t ions to the Fund.

There is no bene f i t to the Un ive rs i t y in reapply ing f o r exemption under Sect ion 

5 0 1 ( c ) ( 3 ) o f the Code and v i a b i l i t y  o f the Doc t r ine o f Intergovernmental 

Immunity is not as c lea r as the exemption prov is ions o f Section 115 of the Code. 

The po s i t i o n tha t the Un ive rs i t y is an in teg ra l pa r t o f the state may be used as 

an a l t e r n a t i v e basis fo r the exemption o f the Un ive rs i t y and the income o f the 

Fund. . I f  the In te rna l Revenue Service determines th a t the Fund is w i th in the 

exemption o f Sect ion 115 o f the Code, the tax on unre la ted trade or business 

income would not apply since inhe ren t in tha t de te rm ina t ion would be the
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conc lus ion tha t the Fund a c t i v i t y  is not an unre la ted t rade or business w i th in 

the meaning o f the Code. There fo re , the recommendation is to present the 

request f o r a ru l i n g w i thou t re ference to the prov is ions o f Sect ion 511 o f the 

Code.

I f  the U n i v e r s i t y  i s  s u c c e s s fu l in o b t a i n i n g  a p r i v a t e  l e t t e r  r u l i n g  

cha ra c te r i z in g the Fund’ s income as tax-exempt, the cons ide ra t ion o f whether the 

Fund might be trea ted as a t r u s t or corpo ra t ion f o r tax purposes has l i t t l e  

s ig n i f i c a n ce . However, i f  the Fund is taxable , the Un ive rs i t y can attempt to 

s t ru c tu re the Fund as e i t h e r a corpo ra t ion or a t r u s t .  Legal sta tus as a t r u s t 

or co rpo ra t ion w i l l  a ss is t the Fund in es tab l is h ing i t s  taxable id e n t i t y , but i t  

would not con t ro l the tax s ta t u s . An e n t i t y  may be taxed as a t r u s t or 

c o r p o r a t i o n  based upon an e v a lu a t i o n o f a t t r i b u t e s  found under Treasury 

Regulat ions support ing IRC Section 7701.

Of the Regula t ions Sec t ion 301.7701 a t t r i b u t e s ,  on ly two are pe r t in e n t in 

d is t i n g u is h in g a t r u s t from a corpo ra t ion . F i r s t ,  any p r o f i t  motive ascr ibab le 

to a p a r t i c u l a r en te rp r ise is an a t t r i b u t e  in d i c a t i v e o f corpora t ion s ta tus . 

The a b i l i t y  to manipulate the mix o f investments held in a t r u s t re la t i o n s h ip is 

presumed s u f f i c i e n t  to suppor t taxab le s ta tus as a co rpo ra t ion under the 

Regula t ions. Therefore, the Fund is a corpo ra t ion having a p r o f i t  motive.

The second a t t r i b u t e  used by the In te rna l Revenue Service to determine t r u s t 

versus corpora te sta tus is a f in d in g o f whether or not "associa tes" are present 

in the a f f a i r s  o f the Fund. The pos i t io n o f the In te rna l Revenue Service in 

p r i v a t e  l e t t e r  ru l i n g s is at odds w i th In te rna l Revenue Service stances in 

recen t caselaw on whether or not mere inves to r s ta tus is s u f f i c i e n t to f ind 

p a r t i c i p a t i o n  r i s i n g  to the le ve l o f an assoc ia te . In the former, over t
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p a r t i c i p a t i o n  by " inves to rs " s u f f i c i e n t to f ind taxable corpora t ion sta tus has 

been found by presump t ion . In the l a t t e r ,  a c tu a l c h a r a c t e r i s t i c s  o f 

p a r t i c i p a t i o n  have been requ i red to convince the courts tha t a corpora t ion 

e x i s t s ra th e r than a t r u s t . The In te rna l Revenue Service has acquiesced in the 

cou r t dec is ions .

The Fund may be able to d is t in gu is h i t s e l f  as a t r u s t due to i t s  purpose and the 

nature o f the ob l iga t ions to con t rac t bene f ic ia r ie s . No p r o f i t  expecta t ion is 

present in a program designed to provide t u i t i o n  bene f i t s . In add i t ion , the 

Fund may be able to take advantage o f acquiescences to caselaw by the In te rna l 

Revenue Serv ice. Recent cases ind ica te tha t the presumption o f associates is 

not s u f f i c i e n t ;  proof o f p a r t i c i p a t i o n is needed to f in d a taxable corpo ra t ion . 

Fund b e n e f i c i a r i e s  c l e a r l y  do not d i r e c t l y  o r i n d i r e c t l y  in f l u e n c e the 

es tab l ishment and operat ion o f the prepaid t u i t i o n  program as associa tes. A 

lega l dec la ra t ion of t r u s t with support ing language in the enaoling le g i s l a t i o n  

no t in g f i d u c i a r y  re la t ionsh ips would support th is po s i t io n .

I f  the Fund is taxab le as a corpo ra t ion , i t s  sta tus pa ra l le l s tha t o f the 

Michigan program. As such, the quest ion o f whether or not t u i t i o n  payments 

c o n s t i t u t e  deduct ib le expenses ar ises . Without tha t deduct ion, corpora te status 

would probably be less favorable f o r the Fund than t r u s t sta tus .

Taxat ion as a complex t r u s t w i th separate share repo r t ing is the a l te rn a t i v e 

ava i l a b le to the Fund i f  i t  is not taxed as a corpo ra t ion . This treatment is 

be ne f i c ia l as i t  al lows the lowest e f fe c t i v e tax ra te whi le avoiding the issue 

o f deduc t ib le t u i t i o n  payments. Report ing requirements are more onerous fo r the 

Fund as a t r u s t ,  however.
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The In te rna l Revenue Service has two options w i th regard to tax ing con t rac t 

be n e f i c i a r i e s and con t rac t purchasers. The In te rna l Revenue Service now allows 

the bene f i c ia r y to de fe r Income taxa t ion u n t i l the onset o f t u i t i o n  payments. 

The bene f i c ia r y could expect to be taxed on the net accre t ion o f Income no 

mat te r what form of e n t i t y  the Fund becomes.

The I n t e r n a l Revenue Serv ice is cons ide r ing changing i t s  r u l i n g  p o s i t i o n 

re g a rd in g the tax s ta tus o f purchasers and b e n e f i c i a r i e s  by app ly ing the 

o r i g i n a l issue discount ru les to prepaid t u i t i o n  programs. Income would accrue 

annua l ly over the term o f the con t rac t in amount represen t ing the prora ted 

excess o f t u i t i o n  bene f i t s over cont rac t p r ice .

Cont rac t purchasers are u n l i k e l y  to pay g i f t  tax on the g i f t  o f cont rac ts to 

b e n e f i c i a r i e s  due to the $192,800 un i f i e d c re d i t against g i f t  tax which is 

e q u i v a l e n t to a $600,000 exc lu s io n . Nonetheless, the re may be a f i l i n g  

requirement to repor t a g i f t  tha t uses th i s c re d i t .

The proposed cont rac t could be modif ied to create a completed g i f t  o f a present 

i n t e r e s t which would not be subject to any g i f t  tax f i l i n g  i f  the g i f t  is less 

than $10,000 per donee in each year.
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TAXATION AS AN INTEGRAL PART OF THE STATE OF ALASKA

, Statement o f Law

The Doctr ine o f Intergovernmental Immunity is impl ied from the Cons t i tu t io n and 

imposes r e s t r i c t i o n s  on the ta x i n g a u t h o r i t y  o f  the Federal and s ta t e 

governments. The Federal government is re s t r i c t e d in tax ing the proper ty and 

in s t r um en ta l i t i e s o f a s ta te in the same manner tha t a s t a t e ’ s au th o r i t y to tax 

opera t ions and property o f the Federal government is l im i t e d . The doc t r ine res ts 

on the impl ied cons t i tu t io n a l guarantee o f the se l f - p re se rva t io n o f the s ta te 

and Federal governments.

Sect ion 511 o f the In terna l Revenue Code o f 1986 (h e re in a f te r re fe r red to as the 

Code or IRC) imposes a tax on the j i r e l a t e d  trade or business income o f any 

co l lege or un iv e r s i t y which is an agency or an in s t r um en ta l i t y o f any government 

or p o l i t i c a l subdiv is ion the reo f .

Sect ion 512(b) of the Code excludes in te re s t income from the computation o f the 

tax on unre la ted trade or business income.

Sect ion 513 o f the Code provides tha t the term "unre la ted trade or business" 

means any trade or business the conduct o f which is not s u b s ta n t ia l l y  re la ted 

(aside from the organ iza t ion ’ s need f o r funds) to the exerc ise or performance by 

such organ iza t ion o f an exempt purpose w i th in Sect ion 501(c )(3) o f the Code. 

The Sect ion s p e c i f i c a l l y  excludes any trade or business tha t is ca r r ied on by a 

s ta te co l lege or un ive rs i t y f o r the convenience o f i t s  students or employees. 

Sect ion 1.512 (a ) - ! (b ) o f the Treasury Regulat ions (h e re in a f te r re fe r red to as
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t h e R e g u la t i o n s ) p ro v i d e s t h a t  expenses, d e p r e c i a t i o n  and o the r items 

a t t r i b u t a b l e  s o le l y  to the conduct o f an un re la ted t rade or business are 

approx ima te ly and p r im a r i l y  re la ted to that business a c t i v i t y  and there fo re 

deduc t i b le from gross income to the extent they s a t i s f y  the prov is ions of 

Sect ion 162, Sect ion 167 and o the r re levan t Sect ions o f the Code.

Sect ion 1 .512 (a ) - ! ( c ) o f the Regulat ions provides tha t where f a c i l i t i e s  are used 

to car ry on both exempt a c t i v i t i e s  and an unrelated t rade or business, expenses 

and s im i l a r items a t t r i b u t a b le  to such f a c i l i t i e s  are to be al loca ted between 

those two uses. S im i l a r l y , items a t t r i b u t a b le to personnel who are employed in 

cunnec t ion w i th both exempt and unrelated business a c t i v i t i e s  are al located 

between those a c t i v i t i e s .

Sect ion 1.513-1(a) o f the Regulat ions states tha t unless one o f the spec i f i c 

s ta t u t o r y except ions app l ies , the gross income o f an exempt organiza t ion which 

i s subject to the tax on unre la ted trade or business income includes income from 

the conduct o f a trade or business, which is regu la r l y ca r r ie d on, and 

the conduct o f which is not s u b s t a n t i a l l y  re la te d (o the r than through the 

product ion o f funds) to the performance o f an exempt purpose.

Sect ion 1.513-1(b) o f the Regulat ions provides tha t the term "trade or business" 

has the same meaning i t  has in Sect ion 162 of the Code and genera l ly includes 

any a c t i v i t y  ca r r ied on fo r the product ion o f income from the sale of goods or 

performance o f se rv ices , provided tha t no part o f a trade or business w i l l  be 

excluded from tha t c l a s s i f i c a t i o n  merely because i t  does not re s u l t in a p r o f i t .
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Sect ion 1.513-1(c) o f the Regulat ions sta tes tha t spe c i f i c business a c t i v i t i e s  

o f an exempt organiza t ion w i l l  o r d i n a r i l y  be deemed to be " re g u la r l y ca r r ie d on" 

i f  they show a frequency and con t in u i t y and are pursued in a manner genera l ly 

s im i l a r to comparable commercial a c t i v i t i e s  o f non-exempt o rgan iza t ions .

Sect ion 1.513-1(d) o f the Regulat ions sta tes tha t f o r the conduct o f a trade or 

business to be considered "su b s ta n t i a l l y  re l a te d , " the a c t i v i t y  must con t r ibu te 

im po r t a n t l y  to the accomplishment o f an exempt purpose, w i th there being a 

s u b s ta n t i a l causal r e l a t i o n s h i p  between the a c t i v i t y  and achievement o f an 

exempt purpose.

A pp l i c a t i o n o f the Law

The Alaska le g is la tu re estab l ished the Alaska Education Trust Fund (Fund) by AS 

14.50.803 as an endowment fund o f the Un ive rs i t y o f Alaska f o r the purpose of 

enhancing the Un iv e r s i t y ’ s a b i l i t y  to provide education fo r s ta te res iden ts , 

p ro v id in g broad and a f fo rd a b le access to educat ion at the U n iv e r s i t y , and 

p rov id ing incen t ives f o r students in middle and high school to achieve higher 

academ ic s ta n da rd s and f o r  s tu d en t s to comp le te t h e i r  secondary and 

postsecondary education. In accordance w i th tha t s ta tu te , the Fund cons is ts of 

cash and permanent fund dividends re ce i ’ ed in connect ion w i th t u i t i o n  prepayment 

con t ra c ts , s ta te approp r ia t ions , con t r ib u t io n s , and the income earned by the 

Fund. Pursuant to the proposed r e v i s i o n  to AS 14.50 .805 , the s t a t e ’ s 

Commissioner o f Revenue serves as the cus tod ian o f the Fund and exercises 

a u th o r i t y  over the maintenance and investment o f the moneys in the Fund. The 

s ta t u t e provides fu r th e r at Sect ion 14.40.809 tha t the Board o f Regents o f the 

Un iv e r s i t y w i l l  develop and admin is ter an advance t u i t i o n  payment a:.d prepaid 

t u i t i o n  scholarsh ip program in connect ion w i th the Fund, ente r ing in to cont rac ts
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w i th purchasers fo r advance t u i t i o n  payments which f u l l y  ob l iga te the Un ive rs i t y 

to provide the appl icab le t u i t i o n  c re d i t s .

The Fund and the implementing t u i t i o n  payment plan developed by the Un ive rs i t y 

es tab l ish a program w i th in the Un ive rs i t y . As s t ruc tu red by s ta te s ta tu te , the 

Fund is an in teg ra ted par t o f the Un ive rs i t y and i t s  opera t ions . In cont ras t to 

the advance t u i t i o n  payment programs in Michigan and Indiana which were found by 

the In te rna l Revenue Service in recent p r iva te l e t t e r  ru l in g s to be separate 

legal e n t i t i e s , the s ta tu te es tab l ish ing the Fund does not create a corpora t ion 

or a t r u s t which is authorized to operate independently o f the s ta te or a sta te 

agency. See Pr iva te Le t te r Rul ing 8825027 (March 29, 1988) and Pr iva te Le t te r 

Rul ing 8901027 (September 30, 1988). Investments w i th respect to the Fund are 

c o n t r o l l e d  and handled by the U n iv e r s i t y and the s t a t e ’ s Commissioner o f 

Revenue. There is no independent board o f d i re c to r s or t rus tees to d i r e c t the 

a f f a i r s  o f the Fund, t h e i r  decis ions unchecked by a s ta te agency or o f f i c e r .  In 

accordance w i th the enabl ing le g i s l a t i o n , the Fund is an endowment fund o f the 

Un ive rs i t y and i t s  proceeds are held by the s ta te . In add i t ion to rece iv ing 

s ta te app rop r ia t ions , the ob l iga t ions o f the Fund wi th respect to agreements to 

provide t u i t i o n  c red i t s are guaranteed by the Un ive rs i t y .

The Fund is establ ished in such a manner as to be f u l l y  in teg ra ted w i th the 

s ta te ra the r than a d i s t i n c t legal e n t i t y  which operates independently. Each o f 

these fac to rs was considered by the In te rna l Revenue Service in i t s  p r i va te 

l e t t e r  ru l in g s in determining whether the p a r t i c u l a r programs were par t o f the 

s ta te . The important d i f fe rences which ex is t between the Fund and the programs
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in Michigan and Indiana should lead to the conclus ion tha t the Fund is c le a r l y  

pa r t o f the Un ive rs i t y .

As pa r t o f the Un iv e r s i t y , the tax-exempt status o f the Fund’ s income may be 

determined by the In te rna l Revenue Service on the basis o f the Un ive rs i t y being 

an in te g ra l pa r t o f the s ta te . A s ta te or an in teg ra l pa r t o f a s ta te has been 

h i s t o r i c a l l y  exempt from fede ra l income ta x a t i o n under the d o c t r i n e  o f 

intergovernmenta l immunity. The foundation fo r th i s doc t r ine is language in an 

1819 dec is ion o f the United States Supreme Court. Although long-s tand ing , the 

doc t r in e has been modif ied and l im i te d over the years so tha t i t s  exact scope is 

unc lear . In a 1934 General Counsel Memorandum, the Treasury Department based 

the tax-exempt s ta tus o f the s ta tes on t h i s  do c t r i n e . That p o s i t i o n was 

subsequently changed when the Treasury Department reached the same re s u l t but 

based on a cons t ruc t ion o f the In te rna l Revenue Code ra the r than the doc t r ine . 

In General Counsel Memorandum 39315 (1984) the stated pos i t io n o f the In te rna l 

Revenue Service was tha t "except where s p e c i f i c a l l y  provided otherw ise, federal 

income tax is lev ied on on ly corpo ra t ions , assoc ia t ions , t ru s t s and ind iv idua ls , 

and such laws do not tax the d i r e c t income o f any sta te or mun ic ip a l i t y , whether 

der ived from essent ia l or nonessent ial a c t i v i t i e s . "

The In te rna l Revenue Serv ice has stated in both revenue ru l ings and p r i va te 

l e t t e r  ru l i n g s tha t income earned by a sta te or an in teg ra l par t o f a sta te is 

gene ra l l y exempt from federa l income taxa t ion . That exemption, however, is not 

un l im i ted . In Revenue Ruling 87-2, 1987-1 C.B. 18, the In te rna l Revenue Service 

s ta ted tha t income earned by a s ta te or an in teg ra l pa r t o f a sta te is not 

taxab le absent s p e c i f i c  s t a t u t o r y  a u th o r i z a t i o n f o r  imposing a tax on the 

p a r t i c u l a r  income. The In te rn a l Revenue Service sta ted fu r t h e r tha t " [ a] n
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example o f a s ta t u t o r y  excep t ion to th is general ru le is found in Sect ion 

511(a) (2 ) (B ) o f the Code, under which the unre la ted business taxable income of 

co l leges and u n i v e r s i t i e s  tha t are s ta te agencies o r in s t r um e n t a l i t i e s  is 

taxab le . " Regardless o f i t s  status as a par t o f the s ta te , the Un ive rs i t y is 

sub ject to the tax imposed by Section 511(a) o f the Code in connect ion wi th 

income der ived from unre la ted trade or business a c t i v i t i e s .

As provided in Sect ion 513 o f the Code, an unre la ted trade or business is any 

trade o r business the conduct o f which is not su b s ta n t ia l l y re la ted to the 

exerc ise or performance o f an exempt purpose described in Section 501(c)(3) o f 

the Code. The purpose o f the tax is to e l im ina te u n fa i r compet i t ion by plac ing 

the un re la ted business a c t i v i t i e s  o f tax-exempt o rgan iza t io ns on the same 

foo t ing as comparable commercial a c t i v i t i e s  o f non-exempt organ iza t ions . The 

U n i v e r s i t y  i s  sub je c t to the tax imposed by Sect ion 511 o f the Code in 

connect ion w i th the Fund i f  i t s  a c t i v i t i e s  con s t i t u t e a trade or business which 

is re g u la r l y ca r r ie d on and the conduct o f which is not s ub s ta n t ia l l y re la ted to 

an exempt purpose or func t io n . None o f the except ions in Section 513(a) o f the 

Code would appear to apply since the Fund is not operated fo r the convenience of 

cu r ren t students at the Un ive rs i t y but f o r po ten t ia l students.

A l though no t p r e c e d e n t i a l , the In te r n a l Revenue Serv ice response to an 

a p p l i c a t i o n  by the Mich igan Educat ion T ru s t f o r  exemption under Sect ion 

501(c ) (3 ) o f the Code was tha t the advance t u i t i o n  payment cont rac ts issued by 

the program resembled commercial f inanc ia l products which were o f fe red in a 

commercial manner. The Un ive rs i t y would be regu la r l y car ry ing on a trade or 

business through i t s  issu ing cont rac ts and generat ing income through investment 

o f money in the Fund. The th i r d  requirement fo r an unre la ted trade or business



- - tha t the a c t i v i t y  does not have a subs tant ia l causal re la t i o n s h ip to the

achievement o f an exempt purpose - -  Is arguably not met In the case o f the 

U n iv e r s i t y ’ s a c t i v i t i e s  in connect ion with the Fund.

As ind icated in the Regulat ions, the a c t i v i t y  i t s e l f  must con t r ib u te impor tan t ly 

to an educat iona l or other exempt purpose. The Fund can be considered as

p rov id ing a necessary veh ic le o r means fo r re s iden ts o f Alaska to at tend

c o l l e g e . Sec t ion 1 .501 ( c ) ( 3 ) - l ( d )  o f the Regu la t io n s de f ines an exempt

cha r i tab le purpose ar. inc lud ing the advancement o f educat ion. That same sect ion

o f the Regu la t ions de f in e s an exempt educa t iona l purpose as r e l a t i n g  to 

prov id ing education fo r in d iv id ua ls . The a c t i v i t y  o f the Fund is to provide a 

means to fund the cost o f educat ion fo r students. This a c t i v i t y  con t r ibu tes 

impo r tan t ly to cha r i ta b le and educat ional exempt purposes. The func t ion or 

purpose o f the Un ive rs i t y to a f fo rd educational oppo r tun i t i e s to the res idents 

o f the sta te is advanced by the a c t i v i t y  in connection w i th the Fund.

In a series o f revenue ru l ings issued in 1969, the In te rna l Revenue Service 

determined tha t the opera t ion o f a g i f t  shop, c a fe te r ia and parking l o t  by a 

tax-exempt hosp i ta l were not unre la ted trades or businesses since each a c t i v i t y  

con t r ibu ted to the ohys ical comfort or mental we l l -be ing o f the pa t ien ts as well 

as con t r ibu t in g to the e f f i c i e n t  operat ion o f the ho sp i t a l . Both the e f f e c t on 

pa t ien ts and the h o s p i t a l ’ s e f f i c i e n c y were found to s u b s ta n t i a l l y  re l a te to the 

achievement o f the h o s p i t a l ’ s exempt purpose. In Revenue Ruling 78-435, 1978-2 

C. B. 181 the In te rna l Revenue Service stated tha t "the sale o f hearing aids as 

an in teg ra l par t o f an o rgan iza t io n ’ s program to te s t and evaluate pa t ien ts with 

hearing de f i c ien c ie s con t r ibu tes impor tan t ly to the o rg an iza t io n ’ s purpose o f 

promoting the health o f such persons." The primary a c t i v i t y  o f the exempt
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hosp i ta l was the opera t ion o f a c l i n i c  tha t provided r e h a b i l i t a t i o n  serv ices to 

handicapped persons, inc lud ing those wi th hearing problems; and the sale o f 

hearing aids was in connect ion w i th the tes ts and eva lua t ions performed by the 

h o s p i t a l . By the same reasoning, i t  may be argued th a t the U n i v e r s i t y ’ s 

a c t i v i t y  in connection w i th the Fund con t r ibu tes impor tan t ly to i t s  purpose o f 

advancing educat ion and prov id ing education fo r res iden ts o f the s ta te . The 

a c t i v i t y  con t r ibu tes impor tan t ly to assuring tha t the Un ive rs i t y cont inues to 

have students to in s t r u c t and tha t students are encouraged to complete t h e i r  

educat ion.

To the exten t the In te rna l Revenue Service determines tha t the a c t i v i t y  o f the 

Fund is sub jec t to the tax imposed by Section 511 o f the Code on unre la ted trade

.' or business income, investment income earned by the Fund should be excluded as
9

i n t e r e s t or div idend income under Sect ion 512(b) o f the Code, provided tha t the 

In te rna l Revenue Service does not t rea t the investment income as par t o f the 

unre la ted business a c t i v i t y .  The only ind ica t ions cu r r e n t l y ava i lab le regarding 

how the In te rna l Revenue Service would t r e a t the o the r rece ip ts paid to the Fund 

are the two p r iva te l e t t e r  ru l in gs regarding the Michigan and Indiana programs. 

In both ru l i n g s the In te rna l Revenue Service determined tha t the money received 

from the con t rac t purchaser and from the sta te d id not co n s t i t u t e gross income. 

While these ru l ings are not binding other than w i th respect to the pa r t ie s 

rece iv ing the ru l in g s , they provide guidance as to the th in k in g o f the In te rna l 

Revenue Serv ice. I f  th i s cont inues to be the po s i t i o n taken by the In te rna l 

Revenue Service, the po ten t ia l tax l i a b i l i t y  under Sect ion 511 o f the Code would 

be l im i t e d  s ince the money rece ived from c o n t r a c t purchasers and s ta t e 

approp r ia t ions would be excluded from gross income.
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Recommendations

There is no tax bene f i t to es tab l ish ing the Fund as a separate legal e n t i t y  

ra the r than pa r t o f the Un iv e r s i t y . The pos i t ion taken by the In te rna l Revenue 

Service in ru l in g s w i th respect the Michigan Education Trus t has been tha t the 

Trust is a separate legal e n t i t y  which does not q u a l i f y  fo r tax-exempt status 

under prov is ions o f the Code. I t  is assumed tha t the Fund, i f  a separate 

e n t i t y ,  would also be non-exempt. Treatment as a taxab le co rpo ra t ion or 

poss ib ly under the prov is ions governing insurance companies is less favorable to 

the Fund than the tax consequences o f remaining a pa r t o f the Un ive rs i t y .

I f  the le g i s l a t i o n  were changed to make the Fund pa r t o f the State of Alaska 

ra the r than a program o f the Un ive rs i t y , the a b i l i t y  to obta in tax-exempt status 

would be grea te r . The intergovernmental immunity po s i t io n would be stronger 

w i th a sta te agency. While Sect ion 511 o f the Code imposes a tax on unrelated 

t rade or business income o f s ta te col leges and u n i v e r s i t i e s , there is no 

comparable prov is ion w i th respect to the state or o the r agencies. There may, 

however, be program or adm in is t ra t i v e considera t ions which d ic ta le tha t the Fund 

should proper ly be par t o f the Unive rs i ty .

A ru l in g may be requested tha t the Un ive rs i ty is exempt from federal income 

taxa t ion because i t  is an in teg ra l part o f the State o f Alaska, re ly ing on the 

doc t r ine o f intergovernmental immunity. However, the doc t r ine has been changed 

and i t s app l i c a t ion l im i t e d over time so that i t s  cu r ren t e f fe c t is not c lea r .

• The app l ica t ion o f Sect ion 115 o f the Code is more ce r ta in since the Interna l 

Revenue Service and the cour ts tend to look to the s ta tu tes in reso lv ing issues 

ra the r than con s t i t u t i o n a l theo r ies . Both legal theor ies should be presented in
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the a l t e r n a t i v e , but the stronger pos i t ion is based on the spe c i f i c s ta tu to ry 

p ro v is io n which is more defined than the doc t r ine o f intergovernmental immunity. 

Th is recommendation would be the same whether the Fund were pa r t o f the

U n iv e r s i t y or a s ta te agency. The Cons t i tu t iona l doc t r in e is not as strong or

d e f i n i t e  as the s ta t u t o r y p rov is ions .

In view o f the fa c t tha t t u i t i o n  prepayment programs are r e l a t i v e l y  new and 

the re is not an es tab l ished body o f law or ru l in g s governing how they are taxed,

i t  is s t rong ly recommended tha t a p r iva te l e t t e r  r u l i n g  be requested from the

In te rna l Revenue Serv ice . For th i s  reason, th i s repo r t focuses on the pos i t ions 

taken by the In te rna l Revenue Service. Even though a cou r t o f law may come to a 

d i f f e r e n t conc lus ion than the In te rna l Revenue Serv ice , we have not t r i e d to 

guess what a cour t would do since the Fund is u n l i k e l y  to l i t i g a t e  th i s issue.



TAXATION AS AN INSTRUMENTALITY OF THE STATE OF ALASKA

Statement o f Law

Section 115 o f the Code provides, in par t , tha t gross income does not include 

income der ived from the exercise o f any essent ia l governmental func t ion that 

accrues to a s ta te or p o l i t i c a l subdiv is ion o f a s ta te .

App l ica t ion o f the Law

The Un ive rs i t y is considered an in s t rumen ta l i t y o f the State o f Alaska and the 

income de r ived from i t s  a c t i v i t i e s  p o t e n t i a l l y  exempt from ta xa t io n under 

Section 115 o f the Code. The October 5, 1988 de te rm ina t ion o f the Inte rna l 

Revenue Service denying the Un iv e r s i t y ’ s app l ica t ion fo r exemption under Sect ion 

501(c )(3) o f the Code ind ica tes tha t the Un ive rs i t y is an in s t rum en ta l i t y o f a 

s ta te w i th in the meaning o f Sect ion 115 o f the Code and tha t exemption from 

Federal income taxa t ion is provided by tha t sec t ion . This determinat ion is 

cons is ten t w i th the November 23, 1977 l e t t e r  to the Un ive rs i t y f r nm the In te rna l 

Revenue Service which confirmed tha t the Un ive rs i t y was exempt from federal 

income taxa t io n as an in s t rumen ta l i t y o f the s ta te , w i th con t r ibu t io ns to the 

Un ive rs i t y being deduc t ib le under Section 170 (b ) (1 ) (A ) ( i i ) o f the Code.

The requirements f o r exemption are tha t the income is derived from an essent ia l 

governmental func t ion and accrues to the s ta te . The p r i va te l e t t e r  ru l ings 

issued by the In te rna l Revenue Service with respect to the Michigan and Indiana 

t u i t i o n  prepayment programs denied exemption under Sect ion 115 o f the Code fo r 

f a i l u r e  to s a t i s f y  the second requirement, tha t the income accrue to the s ta te .

18



No re fe rence was made to the f i r s t  requirement. The t a c i t  approval by the 

In te rna l Revenue Service o f the pos i t io n the t ' u b l i c  t u i t i o n  prepayment programs 

,>erfohn an essent ia l governmental func t ion has been confirmed by the In te rna l 

Revenue Service in several informal conversat ic 'S .

One can also make a strong case under our fac ts th a t the Fund performs an 

essen t ia l governmental func t ion . The Un ive rs i t y was es tab l ished by the s ta te 

c o n s t i t u t i o n  and i t  is responsib le fo r higher educat ion in furtherance o f the 

c o n s t i t u t i o n a l mandate fo r pub l ic educat ion in the s ta te . Provid ing a system o f 

p u b l i c  educa t ion f o r  re s id e n t s o f the s t a t e  i s cons ide red an e s s e n t i a l 

governmenta l f u n c t i o n , as evidenced by the u n q u a l i f i e d  statements o f the 

In te rna l Revenue Service tha t the Un ive rs i t y is tax-exempt under Section 115 o f 

the Code. The a c t i v i t y  o f the Un ive rs i t y w i th respect to the Fund may also be 

seen as an exe rc ise o f i t s  essen t ia l governmental func t io n . The a c t i v i t y  

provides a means to fund the cost o f education f o r res iden ts o f the s ta te . The 

program is designed to a f fo rd an oppor tun i ty f o r h igher education fo r res iden ts 

who might otherwise not cont inue or complete t h e i r  educat ion. The U n iv e r s i t y ’ s 

primary governmental func t ion o f prov id ing educat ion is dependent on there being 

students who are able to attend the Un ive rs i t y . Based on the pos i t ion taken by 

the In te rna l Revenue Service in p r i o r de te rm ina t ions , the Un ive rs i t y performs 

essen t ia l governmental func t ions w i th in the meaning o f Sect ion 115 o f the Code, 

in c lu d ing i t s  a c t i v i t y  with respect to the Fund.

The second requirement o f Section 115 o f the Code is th a t the income accrue to a 

s ta te . The apparent concern o f the In te rna l Revenue Service with respect to 

t u i t i o n  prepayment programs is tha t the income from the programs bene f i ts the 

p r i v a te ind iv id ua ls who purchase the cont rac ts and who are the bene f ic ia r ie s o f
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those con t rac ts , thereby not accruing to the s ta te . The po s i t i o n taken by the

In te rna l Revenue Service in the p r iva te l e t t e r  ru l in g s issued to Michigan and

Ind iana in d i c a t e s th a t a c e r t a i n  amount o f p r i v a t e  economic b e n e f i t  is

pe rm iss ib le . In tnose ru l in g s the In te rna l Revenue Service s ta ted th a t :

To q u a l i f y  under sect ion 115, i t  must be estab l ished 
th a t the income does not serve p r i v a te in te re s ts . . .
Thus, even i f  the income serves a pub l i c in te r e s t , the 
requirements o f sect ion 115 are not s a t i s f i e d  i f  the
income also serves a p r i v a t e  i n t e r e s t  th a t is not 
inc iden ta l to the pub l ic in te re s t .

The issue ther. is not whether the Un ive rs i t y and the Fund perform an essent ia l 

governmental func t ion but whether the income o f the fund accrues to the sta te . 

An informal conversat ion w i th the Inte rna l Revenue Service ind ica ted tha t the 

a c t i v i t i e s  o f an organ iza t ion request ing exemption under Sect ion 115 o f the Code 

w i l l  be reviewed; and i f  i t  is determined tha t there is non inc iden ta l p r iva te 

economic bene f i t in connect ion wi th any a c t i v i t y ,  the e n t i r e  e n t i t y  w i l l  be 

denied exemption under tha t sect ion . I t  does not seem reasonable tha t the 

prev ious ly unqua l i f ied exemption o f the Un ive rs i t y under Sect ion 115 o f the Code 

would change to non-exemption i f  a s ing le a c t i v i t y  such as the Fund were found 

to prov ide any non inc iden ta l economic b e n e f i t to p r i v a te in d iv id u a ls . This 

p o s s i b i l i t y ,  however, shows the importance o f ob ta in ing a r u l i n g  w i th respect to 

the Fund.

In both s i tu a t io n s considered by the In te rna l Revenue Service in i t s  pr iva te 

l e t t e r  ru l i n g s , the t u i t i o n  prepayment program was operated by a corpora t ion , 

the so le a c t i v i t y  o f which was the a dm in i s t r a t i o n  o f the program. The 

c o r p o r a t i o n was not an educa t iona l i n s t i t u t i o n  nor was i t  a f f i l i a t e d  or 

associated w i th an educat ional organiza t ion The corpo ra t ion issued contrac ts
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under which a n e f i c i a r y  would rece ive bene f i t s in excess o f the amount 

prepaid . A l l money received by the program was held and con t ro l led by the 

co rpo ra t ion . Decisions as to the investment and disbursement o f the funds o f 

the program were in the sole province o f the corpo ra t ion . Unless or u n t i l 

t u i t i o n  payments were made to a sta te col lege, the money received under the 

program did not en te r the s ta te co f f e r s . While there are s im i l a r i t i e s  between 

the bene f i t s under the programs described in the p r i va te l e t t e r  ru l in g s and

those provided by the Fund, there are important d i f fe rences which d is t in g u is h 

the programs.

The Fund is es tab l ished by s ta te s ta tu te as an endowment fund o f the Un ive rs i t y . 

The Un ive rs i t y has operated h i s t o r i c a l l y  to provide educat ional oppo r tun i t ie s

f o r res iden ts of Alaska and the Fund is one o f many a c t i v i t i e s  performed by the

U n i v e r s i t y  in fu r the rance o f the s t a t e ’ s system o f pub l ic educat ion. The 

prepayment cont rac ts are issued by the Un ive rs i t y and a l l payments are received 

d i r e c t l y  by the U n i v e r s i t y .  S im i l a r l y ,  a l l  o t h e r c o n t r i b u t i o n s  o r 

approp r ia t ions to the Fund are made to the Un ive rs i t y . A f te r the income is 

received the s ta te continues to have cont ro l and custody o f those funds. By

s t a t u t e , the Commissioner o f Revenue serves as the custodian o f the Fund. 

Investment o f the funds i s determined by po l i c ie s developed by the Un ive rs i t y 

and the earned income is maintained in the Fund. There is no legal e n t i t y  

separa t ing the Fund and the income rea l ized wi th respect to the Fund from the 

Un iv e r s i t y . With ce r ta in except ions, the income o f the Fund remains w i th the 

U n iv e r s i t y as t u i t i o n  and other fees when the bene f ic ia r ie s attend co l lege . The 

income o f the Fund "accrues" to the Un iv e r s i t y in tha t the proceeds are 

received d i r e c t l y  by the Un ive rs i t y which has an enforceable claim to the funds. 

Any federa l income tax imposed on the Fund would be a charge to the Un ive rs i t y 

and payable from i t s  revenues.
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While the income of the Fund accrues to the Un ive rs i t y , i t  is also t rue tha t the 

Fund provides economic benef i t s to p r i v a te ind iv idua ls in the same respect as 

the t u i t i o n  prepayment programs described in the p r iva te l e t t e r  ru l i n g s issued 

by the In te rna l Revenue Service. To the extent the purchasers and bene f ic ia r ie s 

b e n e f i t from earnings o f the Fund or rece ive t u i t i o n  c re d i t s which exceed the 

cos t o f t h e i r  con t ra c t , there is p r i va te economic be ne f i t . S im i l a r l y , the 

re fund and redemption prov is ions which perm i t the bene f i c ia r ie s to receive 

payments in excess o f the p r inc ipa l paid under the con t rac t or to attend a 

co l lege other than the Un ive rs i ty would cons t i t u t e p r i v a te economic bene f i t . 

The p r i v a te l e t t e r  ru l ings show tha t the In te rna l Revenue Service looks not only 

at the e n t i t y  which nominal ly receives the income o f the program, but how tha t 

income is u l t im a te ly disbursed. Those en t i t lemen ts under the Fund may re su l t in 

a determ inat ion by the In te rna l Revenue Service tha t the exemption prov is ions o f 

Sect ion 115 o f the Code do not apply. In apply ing Section 115 o f the Code, the 

In te rna l Revenue Service w i l l  consider the U n iv e r s i t y ’ s a c t i v i t y  w i th respect to 

the Fund and determine whether the economic bene f i t to the con t rac t purchasers 

and bene f i c ia r ie s is merely inc iden ta l to the pub l ic bene f i t served by the Fund. 

The an a ly s i s is a q u a l i t a t i v e  one. The economic b e n e f i t  to p a r t i c u l a r  

in d iv id u a ls must be only co inc identa l to or a s id e - e f f e c t o f the pub l ic bene f i t 

purpose o f the Fund a c t i v i t y .

The Fund is es tab l ished w i th in the U n iv e r s i t y as a means to f u r t h e r the 

U n i v e r s i t y ’ s essent ia l purpose of prov id ing higher educat ion f o r the res idents 

o f Alaska. The Fund contr ibu tes impor tan t ly to assuring tha t the Un ive rs i t y 

con t inues to have a student body to i n s t r u c t and th a t re s iden ts are both 

encouraged and enabled to complete t h e i r  educat ion. The ove r r id ing purpose and 

accomplishment o f the Fund is making higher educat ion more re a d i l y ava i lab le .
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In some s i tu a t i o n s , th is may be the determin ing fa c to r as to whether a student 

receives an education. By i t s  very nature , education w i l l always prov ide a 

d i r e c t  b e n e f i t to p a r t i c u l a r i n d i v i d u a l s . Economic bene f i t to p a r t i c u l a r  

in d iv id ua ls arises from the normal operat ion o f the Un ive rs i ty in th a t students 

rece ive an education and the t u i t i o n  costs represent a small po r t io n o f the 

actual costs o f the educational programs.

Col leges and un ive rs i t i e s provide low in te re s t loans to current and prospec t ive 

students w i th the economic bene f i t to the p a r t i c u l a r student being considered 

only inc iden ta l to the educat ional purpose being accomplished by the educat iona l 

i n s t i t u t i o n .  Further, the In te rna l Revenue Service has taken the po s i t i o n in 

revenue ru l in g s tha t organiza t ions which are formed to provide low in te r e s t 

loans to ind iv idua ls fo r complet ing t h e i r  educat ion q u a l i f y  fo r exemption under 

Sect ion 501(c )(3) o f the Code as being operated exc lus ive ly fo r c h a r i t a b le and 

educa t io na l purposes. The Fund prov ides economic be ne f i t to p a r t i c u l a r  

i n d i v i d u a l s , but tha t bene f i t should be considered only in c id e n ta l to the 

fur therance o f the Un ive rs i t y ’ s educat ional func t ion by tha t a c t i v i t y .

Recommendations

The Un ive rs i t y may wish to consider e l im ina t ing those port ions o f the program 

which e n t i t l e  the pa r t ic ipan ts to earnings o f the Fund. In p a r t i c u l a r  the 

Graduation Incent ive Award could be el im ina ted . The existence o f t h i s  Award may 

create an expectat ion of payment tha t may not be rea l ized or c rea te a sense 

among some prospect ive purchasers tha t the con t rac t is overpriced.



These changes would support the pos i t io n tha t the income of the Fund accrues to 

Che U n iv e r s i t y . I t  is poss ib le , however, the In te rna l Revenue Service would not 

cons id e r these mod i f i c a t i o n s s u f f i c i e n t  to e l im in a te the p r i v a te economic 

be ne f i t . The d i f f e ren ce between the amount prepaid and the value o f the t u i t i o n  

c r e d i t  may always be great enough th a t the In te rn a l Revenue Service w i l l  

cons ider th a t there is more than inc iden ta l p r i v a te bene f i t when the program is 

considered as a separate a c t i v i t y  or fun c t io n . The Un ive rs i ty may also feel 

t h a t the poss ib le tax bene f i t from the mod i f i ca t ions would be outweighed by the 

cos t o f making the Fund less a t t r a c t i v e  to po ten t ia l pa r t i c ip an ts . I f  we 

rece ive in d ic a t io n s from the In te rna l Revenue Service tha t the pr iva te bene f i t 

element o f the Fund would re s u l t in the Un ive rs i t y los ing i t s  exempt sta tus 

under Sect ion 115 o f thp C.Uc, the Un iv e rs i t y w i l l  have to res t ruc tu re the Fund.

The s ta tu te es tab l is h ing the Fund conta ins language which c le a r l y es tab l ishes 

the Fund as pa r t o f the Un ive rs i t y ra the r than a separate legal e n t i t y . The 

p o s i t i o n th a t the Fund is in teg ra l to the Un ive rs i t y and the s ta te may be 

strengthened i f  the s ta tu te provided tha t the t u i t i o n  ob l iga t ions are backed by 

the f u l l  f a i t h  and c re d i t o f the State o f Alaska. This may also enhance the 

marketabl i l i t y  o f the program.

There are several requests fo r ru l in g s cu r r e n t l y pending before the In te rna l 

Revenue Service regard ing t u i t i o n  prepayment programs. The requests, inc lud ing 

ones f rom F l o r i d a  and Ohio, have been subm i t ted w i th respec t to both 

governmental and non-governmental e n t i t i e s .  The requests have been reviewed by 

the Financ ia l I n s t i t u t i o n s and Products r u l i n g  branch o f the Inte rna l Revenue 

Serv ice, which has prepared a comprehensive memorandum and submitted i t  to the



Associate Chie f Counsel (Techn ica l ) . I t  is expected, perhaps o p t im i s t i c a l l y ,  

that the reviev/ o f the po l ic y issues w i l l  be completed in A p r i l .  There is some 

in d ic a t i o n that the In te rna l Revenue Service is considering a cu r ren t tax on the 

purchaser or bene f ic ia ry under the o r i g i n a l issue discount prov is ions o f the 

Code. There may be other changes in the po s i t io n taken by the In te rna l Revenue 

Se rv i c e in i t s  t rea tmen t o f these t u i t i o n  prepayment programs. I t  is 

recommended tha t we wai t u n t i l  t h i s review is completed before submit t ing a 

request w i th respect to the Fund. At tha t po in t i t  would be poss ib le to meet 

w i th the In te rna l Revenue Service and obta in a c lea re r in d ic a t io n o f how to 

s t ru c tu re the ru l i n g request as wel l as how to res t ru c tu re the Fund program to 

ob ta in the most favorab le tax treatment.

We recommend tha t the request w i th respect to the Fund be fo r a ru l i n g tha t the 

Un ive rs i t y is exempt from taxa t ion under Sect ion 115 o f the Code. The request 

would not ask fo r a fu r t h e r r u l i n g as to the app l ic a t ion o f Sect ion 511 o f the 

Code which might focus a t te n t io n on the Fund as an unrelated trade or business 

o f the Un ive rs i t y and ra ise the issue o f the cont rac ts being insurance. I f  

exemption is al lowed under Sect ion 115 o f the Code fo r the Un ive rs i t y and the 

Fund, there w i l l  be no quest ion o f the unre la ted trade or business tax being 

imposed on the Un ive rs i t y . The request would re f e r to the p r i o r determinat ions 

o f the In te rna l Revenue Service tha t the Un ive rs i t y is exempt under Sect ion 115 

o f the Code and describe in d e ta i l i t s  a c t i v i t i e s  w i th respect to the Fund.

25



TAXATION AS AN EXEMPT ORGANIZATION UNDER SECTION 501 ( c ) ( 3 )  OF THE IRC

Statement o f Law

Sect ion 501 (c ) (3 ) o f the IRC exempts from taxa t ion organiza t ions which are 

organized and operated exc lus ive ly f o r cha r i t a b le , educat ional and ce r ta in o ther 

spec i f ied purposes, provided tha t no pa r t o f the o rgan iza t io n ’ s net earnings 

inures to the bene f i t o f any p r iva te in d iv id u a l .

S e c t i o n 1. 501 ( c ) ( 3 ) - l  ( b ) ( 1 ) ( i i i ) o f the R egu la t i o n s p ro v id e s t h a t  an

organ iza t ion is not organized exc lus ive ly fo r sect ion 501(c)(3) exempt purposes 

i f  i t s  a r t i c l e s  o f incorpora t ion express ly empower i t  to carry on, other than as 

an insubs tan t ia l pa r t o f i t s  a c t i v i t i e s ,  a c t i v i t i e s  tha t do not fu r t h e r exempt 

purposes.

Sect ion 1 . 5 0 1 ( c ) ( 3 ) - l ( d ) ( l ) ( i i )  o f the Regulat ions provides tha t an organ iza t ion 

is not organized or operated e x c lu s i v e l y f o r exempt purposes spec i f ie d in 

sect ion 501 (c ) (3 ) o f the IRC unless i t  serves a pub l ic ra the r than a p r i v a te 

in te r e s t .

Sect ion 1. 5 0 1 ( c ) ( 3 ) - I ( e ) (1) o f the Regulat ions sta tes tha t an organ iza t ion may 

s a t i s f y  the requirements o f sect ion 501(c )(3) o f the IRC although i t  operates a 

trade or business, i f  opera t ing the t rade or business fu r the rs i t s  exempt

purpose and i f  the organizat ion is not organized or operated p r im a r i l y to ca r ry 

on an unre la ted trade or business. In determin ing the existence o f such a

P'^mary purpose, a l l circumstances are considered, inc lud ing the size and ex ten t
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o f the t rade or bus iness and the s ize and ex te n t o f the a c t i v i t i e s  in

furtherance o f one or more exempt purpose.

Section 1. 5 0 1 ( c ) ( 3 ) - l ( d ) (2) o f the Regulat ions def ines "ch a r i t a b le " as inc lud ing 

the advancement o f educat ion.

Section 1.501( c ) ( 3 ) - l ( d ) (3) o f the Regulat ions def ines "educa t iona l " as r e l a t i n g  

to the in s t r u c t i o n o f an ind iv idua l to improve or develop his c a p a b i l i t i e s  or 

the in s t r u c t i o n o f the pub l ic on topics useful to the ind iv idua l and bene f i c ia l 

to the community.

Section 501(m) o f the IRC provides tha t an organ iza t ion described in sec t ion 

501(c)(3) o f the IRC may be exempt from taxa t io n only i f  no subs tan t ia l pa r t o f 

i t s  a c t i v i t i e s  cons is ts o f prov id ing commercial- type insurance.

Sect ion 501(m)(2) o f the IRC provides th a t an o rgan iza t io n which provides 

insurance as an insubs tan t ia l par t o f i t s  a c t i v i t i e s  w i l l  be treated as an

insurance company f o r purposes of applying Subchapter L o f the IRC ( ta xa t io n o f

insurance companies) w i th respect to tha t a c t i v i t y .

Sect ion 501(m)(4) o f the IRC states tha t the issuance o f ’ annuity cont rac ts w i l l  

be treated as prov id ing insurance. Char i tab le g i f t  annu i t ies are s p e c i f i c a l l y  

excluded under sect ion 501(m)(3) from items tha t are considered commercial- type 

insurance.



A p p l i c a t i o n  o f  the  Law

The In te rna l Revenue Service has taken »he po s i t io n tha t a sta te or an in teg ra l 

pa r t o f a s ta te may not q u a l i f y  f o r exemption under sect ion 501(c )(3) o f the IRC 

since a s t a t e ’ s funct ions or purposes are not l im i t e d to those described in the 

s ta tu te . In a 1960 revenue ru l i n g the In te rna l Revenue Service sta ted that 

"where a pub l ic school, co l lege , u n iv e r s i t y or hosp i ta l is an in te g ra l pa r t o f a 

loca l government, i t  could not meet the requirements f o r exemption under sect ion 

5 0 1 ( c ) ( 3 ) o f the IRC." However, the r u l i n g  goes on to s t a t e  th a t an 

in s t r um en ta l i t y such as a separate ly organized co l lege or un iv e r s i t y may qua l i f y 

f o r exemption i f  i t  is a c lea r counterpar t o f an organiza t* n described in tha t 

sec t ion and i f  i t  is organized and operated exc lu s ive ly f o r an exempt purpose. 

The In te rna l Revenue Service has recognized tha t in s t rum en ta l i t i e s o f a state 

which are otherwise exempt from federa l income taxa t ion may apply fo r exemption 

under sect ion 501(c)(3) o f the IRC because o f p a r t i c u l a r tax treatment extended 

to such organ iza t ions by other sect ions o f the IRC.

I f  the Un ive rs i t y is found to be an in s t rum en ta l i t y o f the s ta te , i t  may apply 

f o r exemption under sect ion 501(c)(3) o f the IRC although tha t would not be 

necessary to assure i t s  exemption from federa l income taxa t ion . An exemption 

under th i s  sect ion would subject the Un ive rs i t y to the prov is ions o f sect ion 

501(m) o f the IRC re la t i n g to the issuance o f commercial- type insurance. In the 

In te rna l Revenue Service response to the app l i c a t ion by the Michigan Education 

Trus t f o r exemption under sect ion 501(c)(3) o f the IRC, the t u i t i o n  prepayment 

con t rac ts were character ized f i r s t  as "commercial f in an c ia l products" and then 

as annuity cont rac ts subject to sect ion 501(m) o f the IRC.
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Although the U n i v e r s i t y  would not lose i t s  exemption s ta tus under sect ion 

501(c )(3) since i t s  a c t i v i t y  wi th respect to the Fund is not a subs tan t ia l par t 

o f i t s  to t a l a c t i v i t i e s ,  subsection (m) would operate to make tha t source o f 

income taxable under the IRC prov is ions governing insurance companies. I f  the 

prepayment con t r a c t s are cha ra c te r i zed by the In te rn a l Revenue Serv ice as 

annu i t ie s , gross income from the a c t i v i t y  would include the amount received as 

"premiums" and any investment income. The deductions al lowed l i f e  insurance 

companies inc lude add i t io n s to reserves requ ired to meet fu tu re unmatured 

ob l ig a t io n s under annuity con t rac ts . Those reserve deduct ions may be bene f ic ia l 

to the Un iv e rs i t y by minimizing i t s  tax l i a b i l i t y  from t h i s  a c t i v i t y .  However, 

th i s treatment may re s u l t in unfavorable tax consequences f o r pa r t i c ip an t s since 

a 10% exc ise tax is imposed by sec t ion 72(q ) o f the IRC on a premature 

d i s t r i b u t i o n  under an annuity con t rac t i f  ce r ta in cond i t ions are not met.

There is also the po ten t ia l tha t these contrac ts may be character ized not as 

annu i t ie s but as insurance p ro tec t ion against acce le ra t ing educat ion costs , in 

which case the Un ive rs i t y would be taxed as a casualty insurance company. That 

treatment would be unfavorable to the Un ive rs i t y since i t  may re s u l t in the 

recogn i t ion o f premium income in the year a contrac t is issued or, at best, 

a l lo c a te d over the l i f e  o f the c o n t r a c t . I t  would also be necessary to 

recognize 20% o f the increases in unearned premiums as cur ren t taxable income. 

Investment income would also be included in gross income.

A p p l i c a t i o n  o f se c t io n 501(m) o f the IRC may be avoided i f  the t u i t i o n  

prepayment con t rac ts were treated as cha r i tab le g i f t  annu i t ies . General Counsel 

Memorandum 39826 (1990) noted tha t the cha r i tab le g i f t  annu i t ies issued by a 

un iv e r s i t y  which was exempt under sec t ion 501(c)(3) o f the IRC were express ly
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excluded from the opera t ion o f sect ion 501(m) o f the IRC. The Memorandum also 

ind ica ted tha t the income rea l ized by the issu ing un iv e r s i t y from the proceeds 

received on the annu i t ies was not taxable as unre la ted trade or business income. 

To obta in t h i s  treatment, the Un ive rs i t y would have to make s i g n i f i c a n t changes 

in the program. One o f the consequences would appear to be tha t the 10% excise 

tax imposed by sect ion 72(q) o f the IRC would be appl ied to the pa r t i c ip a n t s .

Recommendations

The Un ive rs i t y should not reapply fo r exemption under sec t ion 501(c )(3) o f the 

IRC unless there are compell ing reasons unrela ted to the Fund which, on balance, 

outweigh the tax consequences fo r the Un ive rs i t y o f being an exempt organ iza t ion 

under th i s sect ion. The income from a c t i v i t y  wi th respect to the Fund is as

l i k e l y  to be exempt from federal income taxa t ion under sec t ion 115 o f the IRC or

the do c t r i n e o f in tergovernmenta l immunity, w i thou t the concerns raised by 

sec t ion 501(m) o f the IRC. With an exemption under sect ion 501(c )(3) o f the 

IRC, the Un ive rs i t y would continue to be subject to the tax imposed by sect ion 

511 o f the IRC on unre la ted trade o r business income. I f  the U n iv e r s i t y 

succeeded in avoiding tax l i a b i l i t y  under sect ion 511 o f the IRC on income of

the Fund, i t  would s t i l l  f ind i t s e l f  p o t e n t i a l l y  taxable under sec t ion 501(m) o f

the IRC so le l y because o f the exemption under sect ion 501(c)(3) o f the IRC.
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TAXATION AS A SUBCHAPTER C CORPORATION

Statement o f Law

A ta xp a ye r o th e r than an i n d i v i d u a l ,  a p a r t n e r s h i p , a t r u s t ,  or o the r 

s p e c i f i c a l l y  i d e n t i f i e d  e n t i t y  may be treated as an assoc ia t ion deemed to be a 

corpora t ion fo r income tax purposes. IRC Section 7701(a)(3) provides tha t the 

term "co rpo ra t ion " includes assoc ia t ions , jo i n t - s t o c k  companies, and insurance 

companies.

As several commentators note, i f  a prepaid t u i t i o n  program is not something 

e lse , i t  is probab ly a co rpo ra t io n f o r tax purposes. Actual s ta tus as a 

corpo ra t ion fo r legal purposes is determined pursuant to s ta te law.

T reasury Regu la t ions Sec t ion 301 .7701 -2 (a) d iscuss c h a r a c t e r i s t i e s  o f a

corpo ra t ion as par t o f a discussion o f assoc ia t ions:

(1) The term "assoc ia t ion " re fe rs to a- organ iza t ion 
whose cha ra c te r i s t i c s requ i re i t  to be c l a s s i f i e d  fo r 
purposes o f taxa t ion as a corpora t ion ra the r than as 
another type o f organ iza t ion such as a pa r tne rsh ip or a 
t r u s t .  There are a number o f major c h a ra c t e r i s t i c s 
o r d i n a r i l y  found in a pure co rpo ra t ion which, taken 
t o g e th e r , d i s t i n g u i s h  i t  from o the r o r g a n i z a t i o n s .
These are ( i )  assoc iates, ( i i )  an ob jec t ive to ca r ry on 
bus i ness and d i v i d e  th e ga in s t h e r e f r o m , ( i i i )  
c o n t i n u i t y  o f l i f e ,  ( i v ) cen t ra l i z a t i o n o f management,
(v) l i a b i l i t y  fo r corporate debts l im i te d to corpora te 
prope r ty , and ( v i ) free t r a n s f e r a b i l i t y  o f in te re s t s .

The presence or absence o f these ch a ra c te r i s t i c s 
w i l l  depend upon the fac ts in each ind iv idua l case. . . .
An organ iza t ion w i l l  be trea ted as an assoc ia t ion i f  the 
corpora te cha ra c te r i s t i c s are such that the organ iza t ion 
more near ly resembles a corpora t ion than a par tne rsh ip 
or t r u s t .
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(2 ) . . .  For examp le , s in c e c e n t r a l i z a t i o n  o f 
management, c o n t i n u i t y  o f l i f e ,  f ree t r a n s f e r a b i l i t y  o f 
in te re s t s , and l im i t e d l i a b i l i t y  are genera l ly common to 
t ru s ts and corpo ra t ions , the determ inat ion o f whether a 
t r u s t which has such cha ra c te r i s t i c s is to be trea ted 
f o r tax purposes as a t r u s t or as an assoc ia t ion depends 
upon whether there are associates and an ob jec t ive to 
ca r ry on business and d iv id e the gains therefrom. . . .

(3 ) An un in c o r p o r a t e d o r g a n i z a t i o n sha l l no t be 
c l a s s i f i e d  as an assoc ia t ion unless such organ iza t ion 
has more corpo ra te c h a r a c t e r i s t i c s  than noncorporate 
c ha ra c te r i s t i c s .

Regulat ions Sect ion 301.7701-(4 ) (c) provides:

(1) An "investment" t r u s t w i l l  not be c la s s i f i e d as a 
t r u s t i f  there is a power under the t r u s t agreement to 
vary the investment o f the c e r t i f i c a t e  holders.

The e f f e c t s o f being taxed as a corpora t ion are myriad since corporate tax

prov is ions permeate the In te rna l Revenue Code. Genera l ly , the tax consequences

o f va r ious t ra n sac t io n s a f f e c t i n g  a co rpo ra t io n are found in Subchapter C

(Sect ions 301-386) o f the In te rna l Revenue Code. Perhaps the most c r i t i c a l

s ta tu to r y language defines corporate taxable income. The d e f i n i t i o n  o f gross

income is the same under Sect ion 61 f o r co rpo ra t ions as f o r in d i v i d u a l s .

However, exc lus ions from income d i f f e r  fo r corpora t ions . For example, Sect ion

243 provides a div idends received deduct ion. In add i t ion , corporate cap i ta l

gains are trea ted as ord ina ry income under Sect ion 1222 wh i le corporate cap i ta l

losses may only be taken agains t gains per Sect ion 1211, Once taxable income is

determined, a corpora t ion is subjected to tax at rates gene ra l l y higher than

those o f ind iv idua l taxpayers.
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rm r t

The Fund is es tab l ished as a program o f the Un ive rs i t y o f Alaska. As such, th is 

prepaid t u i t i o n  program is arguably a part o f the State o f Alaska and ce r ta in l y 

is not a lega l e n t i t y  separate from the Un ive rs i t y . The program may vo lu n ta r i l y 

give i t s e l f  separate e n t i t y  status by dec la ra t ion o f t r u s t .  For some purposes, 

the program might also be modi f ied in establ ishment so th a t the Fund is not part 

o f the U n iv e r s i t y o f Alaska or the State o f Alaska.

I f ,  f o r whatever reason, the Fund achieves separate e n t i t y  s ta tus , the ta laws 

w i l l  apply depending upon whether tha t e n t i t y  is a pa r tne rsh ip , a t r u s t or a 

c o r p o r a t i o n . Legal s ta tu s does not necessa r i l y c o n t r o l .  Under Tr sury 

Regulat ions at Sect ion 301.7701, Federal income tax prov is ions may al low fo r the 

impos i t ion o f ce r ta in tax sta tus despite legal sta tus or form o f e n t i t y . For 

example, Revenue Ruling 77-261, 1977-2 C.B. 45, notes tha t c i t i e s  which formed a 

t r u s t in order to make investments were deemed to have created a corporat ion

under the regu la t io ns .

Thus, i f  the Un ive rs i t y o f Alaska chooses to declare the Fund a t r u s t or i f  a 

separate e n t i t y  is des i rab le in the f ir .a l ana lys is , the nature o f tha t en t i t y 

fo r tax purposes is l i k e l y  to be determined acco rd ing ‘ to the app l ica t ion of 

Treasury Regulat ions Sect ion 301.7701-2.

A lthough the Alaska Educat ional T rus t Fund has a t i t l e  inc lud ing the word 

" t r u s t , "  tax treatment w i l l  l i k e l y  depend upon whether or not the Fund has

assoc ia tes and is ca r r y in g on a business f o r p r o f i t .  These are the two

ch a ra c t e r i s t i c s which d is t i n g u is h a t r u s t from a corpora t ion f o r tax purposes.

A p p l i c a t i o n  o f  t h e  Law
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The remaining cha ra c te r i s t i c s may be presumed to ex is t ( i . e . ,  c o n t i n u i t y  o f l i f e  

and cen t ra l i ze d management) or may arguably ex is t ( i . e . ,  l im i t e d  l i a b i l i t y  and 

t r a n s f e r a b i l i t y  o f in te re s ts ) fo r purposes o f d is t in g u is h in g between t r u s t and 

corpora te tax treatments. As the mix o f investments may be a l te re d by the 

governing body, Regulat ions Sect ion 301.7701-(4)(c ) should con t ro l on t h i s  issue 

and the Fund would be carry ing on a business o f making investments.

The f i n a l quest ion to determine i f  the Fund is a corpo ra t ion f o r tax purposes is 

whether or not assoc ia tes are p resen t . No c le a r c r i t e r i a  e x i s t f o r th is 

de te rm ina t ion . Ce r ta in ly r ig h ts cons is ten t with corpora te ownership would be 

: one in d i c a to r . Evidence o f such r i g h t s  includes: be ne f i c i a r i e s may purchase

t h e i r  own con t ra c t s , the number o f con t ra c t purchasers w i l l  s i g n i f i c a n t l y  

in f luence the operat ion o f the program, and provis ions are in place to a l low fo r 

a l t e r n a t i v e bene f i c ia r ie s and t u i t i o n  pay-out periods. Persons p a r t i c i p a t i n g  in 

the program are associated in the Fund as tha t word is commonly used. Some 

quest ion remains, however, as to whether bene f ic ia r ie s p a r t i c i p a t e  enough to 

meet the Treasury Regulat ions standard f o r  whether o r no t assoc ia tes are 

present .

Even where spe c i f i c ownership ch a ra c te r i s t i c s may be missing, as in the Michigan 

program, the IRS has apparen t ly found tha t "assoc ia tes " e x i s t so tha t the 

organ iza t ion is taxed as a corpo ra t ion . The Michigan r u l i n g  does not d i r e c t l y  

s ta te th a t the Michigan Educational Trus t (MET) is a co rpo ra t ion , but the tax 

treatment o f bene f i c ia r ie s is cons is ten t with corporate s ta tu s . MET has f i l e d  

corpora te tax re tu rn s . The Michigan Ruling also noted tha t MET was created as a 

co rp o ra t io n in the enabl ing l e g i s l a t i o n .  I f  one gives we igh t to a l l the 

language o f the Pr iva te Le t te r Rul ing, the IRS has found the Michigan program to
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be an a s s o c i a t i o n  taxed as a c o r p o r a t i o n .  Whether c r no t the lega l 

establ ishment o f MET as a corpora t ion con t ro l le d is open fo r quest ion.

The Alaskan program has more incidents o f an assoc ia t ion than the Michigan 

program. The p ro v is ion tha t a con t ra c t may be purchased to b e n e f i t the 

purchaser may arguably d is t in gu ish the two programs with regard to ownership 

c h a ra c t e r i s t i c s . This d i s t i n c t i o n  may be unnecessary given the IRS p r o c l i v i t y  

fo r f in d in g taxable assoc ia t ions . In other words, i f  MET is a corpora t ion fo r 

tax purposes based upon the evaluat ion o f a t t r i b u t e s under Regulat ions Sect ion 

301.7701-2, the Fund is also, provided the IRS is cons is ten t .

A major hurd le fo r prepaid t u i t i o n  programs taxed as corpora t ions remains the 

quest ion o f whether or not t u i t i o n  d i s t r i b u t i o n s are deduc t ib le to the extent 

taxable income is recognized by the bene f i c ia r ie s . The Michigan ru l i n g  does not 

address t h i s  po in t . The Ohio request f o r r u l i n g  s p e c i f i c a l l y  ra ises the 

quest ion and the Ohio Private Le t te r Rul ing w i l l  hope fu l l y s ta te the view o f the 

IRS on t h i s  matter. In the meantime, as the commentators have noted, the issue 

has been argued both ways.

I f  the deduct ion fo r the taxable t u i t i o n  d i s t r i b u t i o n s  is a l lowab le , the Fund 

can neu t ra l i z e the impact o f being taxed as a corpora t ion through i t s  investment 

p o l i c i e s . Dividends received from investments in ce r ta in corpora te stocks are 

70% exempt from taxa t ion . When th i s low e f f e c t i v e  tax ra te due to the 70% 

exclus ion is combined with a f u l l  deduction f o r the earnings when paid out to 

bene f i c ia r ie s , the present value o f the tax cost can be made very low.
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Recommendations

The ru l i n g request should ask tha t , in the event the Fund is taxable , the IRS 

c l a r i f y  the type o f e n t i t y  tha t the Fund w i l l  be considered fo r tax purposes. 

The request should also seek a dete rminat ion as to the d e d u c t i b i l i t y  o f t u i t i o n  

payments f o r bene f ic ia r ie s i f  the Fund is taxable as a corpora t ion .

I f  corporate sta tus were desired, making the Fund conform as near ly as possible 

to the Michigan program should have the e f f e c t o f crea t ing a corpo ra t ion under 

the tax law. This would en ta i l using the enabl ing le g i s l a t i o n  to create .a 

program which was separa te and "a body co rp o ra te and p o l i t i c . "  Other 

m od i f i c a t i o n s o f the e x i s t i n g  plan appear to be unnecessary. I f  the IRS 

approaches prepaid t u i t i o n  programs cons is te n t l y , the s im i l a r i t i e s  to the MET 

program are enough to achieve corporate tax id e n t i t y .

Corporate s ta tus may provide bene f i t s i f  the Fund is deemed to be a taxable 

e n t i t y . This is espec ia l ly t rue i f  corporate sta tus is contrasted agains t t ru s t 

s ta tu s . However, the unse t t led issue o f d e d u c t i b i l i t y  o f t u i t i o n  payments 

prevents a t rue evaluat ion o f corporate tax e f f e c t s . The ru l i n g an t ic ipa ted in 

la te 1991 f o r Ohio w i l l  al low a more complete recommendation.
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Statement o f Law

TAXATION AS A TRUST

An e n t i t y  becomes a t r u s t by f i l i n g  a dec la ra t ion o f t r u s t and es tab l ish ing 

r e l a t i o n s h i p s  s u f f i c i e n t  to c rea te a t r u s t  under lo ca l law. This lega l 

de te rm ina t ion o f t r u s t may or may not be supported under the tax p rov is ions . A 

t r u s t  i s  g e n e r a l l y  cons idered a bund le o f r i g h t s  and du t ie s in a f i x e d 

re l a t i o n s h ip  ra the r than a spec i f i c type o f opera t ing e n t i t y . Lega l ly , the 

Res ta temen t o f  T r u s t s , Second, i n d i c a t e s  t h a t  a t r u s t  is a f i d u c i a r y  

re l a t i o n s h ip where one person holds legal t i t l e  to t r u s t proper ty subject to the 

ob l i g a t i o n due to the bene f ic ia ry .

For purposes o f Federal tax treatment, a t r u s t  is usua l ly what one ends up with 

pursuant to Treasury Regulat ions Sect ion 301.7701-2(a) i f  a corpora t ion is not 

found and the o rgan iza t io n has c o n t i n u i t y  o f l i f e ,  cen t ra l i zed management, 

l im i t e d l i a b i l i t y ,  and in te res ts are t ra n s fe ra b le . The IRS d is t ingu ishes t ru s ts 

from co rpo ra t ions by evaluat ing the ex ten t to which an e n t i t y  is organized with 

a p r o f i t  motive and has assoc ia tes . These two tes ts are emphasized in the 

regu la t io ns support ing IRC Section 7701.

As discussed in th i s repor t under ta xa t io n as a subchapter C corpo ra t ion , the 

IRS has found tha t prepaid t u i t i o n  plans do have a p r o f i t  motive in tha t the 

a b i l i t y  to change the mix o f an investment p o r t f o l i o  is s u f f i c i e n t evidence per 

Treasury Regulat ions Sect ion 301.7701-4( c ) (1 ) . That sec t ion , in fa c t , ind ica tes 

tha t a t r u s t does not ex is t i f  an ac t i ve investment management ro le ex is ts which 

has the e f f e c t o f changing the in te re s t s o f " in v e s to r s . " This p r o f i t  motive 

fa c t o r alone has been held to ind ica te corporate treatment fo r taxes.
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However, o th e r regu la to ry prov is ions used by the IRS balance the number of 

corpora te a t t r i b u t e s  against the number o f a t t r i b u t e s not in d ic a t i n g corporate 

s ta tus . Under th i s  ana lys is , an organ iza t ion may be a t r u s t i f  "assoc ia tes" are 

not found to s a t i s f y  the second leg o f Regulat ions Sect ion 301.7701-2(a) . The 

IRS has acqu iesced in two recen t cases which found t r u s t s  r a t h e r than 

corpo ra t ions where bene f ic ia r ies had l i t t l e  a b i l i t y  to d i r e c t l y  in f luence the 

investment o r management of amounts invested and t h e i r  in te re s t s were subject to 

l im i t s  on t r a n s f e r a b i 1 i t y . These de c is io n s , Elm S t re e t Real ty Trus t v, 

Commissioner. 76 T.C. 803 (1981), and Estate o f Bedell Trus t v. Commissioner. 86 

T.C. 1207 (1986), emphasize tha t associates must do more than make an investment 

in an e n t i t y  i f  tha t e n t i t y  is to be taxed as a corpo ra t ion instead o f as a 

t r u s t .  I f  the IRS issues ru l i n g s cons is te n t w i th t h i s  p o s i t i o n , lack of 

p a r t i c i p a t i o n  w i l l  defeat a f ind ing o f corporate taxab le sta tus fo r e n t i t i e s  

where in v e s t o r s ’ ro les stop a f te r assets are handed over to the organ iza t ion .

E n t i t i e s considered t ru s ts fo r tax purposes genera l ly compute taxes in the same 

fash ion as in d i v i d u a l s  w i th c e r t a in sta ted excep t ions . IRC Subchapter J 

(sec t ions 641-683) governs the taxa t ion o f t r u s t s . The cen t ra l premise o f 

Subchapter J is tha t income recognized by a t r u s t w i l l  be taxed e i th e r to the 

f i d u c i a r y  e n t i t y  or to the be n e f i c i a r y o f the e n t i t y  on a cu r re n t basis . 

Taxable income f o r  a t r u s t thus inc ludes a deduc t ion fo r d i s t r i b u t i o n s to 

bene f i c ia r ie s under IRC Sections 651 and 661. Other taxa t io n d i f fe rences fo r 

t r u s t s  (as compared to corporat ions) include the prov is ion o f an exemption, 

a l lo c a t i o n o f expenses by type f o r deduction l im i t s ,  the lack o f a dividends 

rece ived e x c lu s i o n , a s l i g h t l y  lower tax r a t e , and un l im i t e d ch a r i t a b le 

deduc t ions .
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The d i s t r i b u t i o n  deduction depends upon the ca lc u la t i o n o f d i s t r i b u t a b le  net

income (DM I ) f o r  the t r u s t . Under IRC Section 643, DNI 1s the amount o f t r u s t 

net income ava i lab le fo r d i s t r i b u t i o n  to income bene f i c ia r ie s . DNI does not 

inc lude taxable income not ava i lab le f o r d i s t r i b u t i o n . For example, i f  s ta te 

law or the governing t r u s t inst rument deems gain from the sale o f a cap i ta l 

asset to be pa r t o f the t r u s t corpus, the cap i ta l gain is not income ava i lab le 

fo r d i s t r i b u t i o n .  Deduct ible expenses incur red by the t r u s t are deemed to

reduce DNI. A t r u s t ' s  taxable DNI represents both the maximum income tha t may 

be taxed to bene f ic ia r ie s and the maximum deduction fo r d i s t r i b u t i o n s  ava i lab le 

to the t r u s t in computing i t s  own taxab le income pursuant to IRC Sections 651(b) 

and 661( c ) .

The actual f low of income from a t r u s t  to bene f i c ia r ie s is determined by the

governing instrument o f the t r u s t .  That instrument determines whether or not a

t r u s t is a simple t r u s t or a complex t r u s t .  Section 651 de f ines a simple t r u s t 

as one (1) requ i red to d i s t r i b u t e  a l l t r u s t  income cu r r e n t l y , (2) without 

c h a r i t a b le con t r ibu t io ns in the cu r ren t year, and (3) no d i s t r i b u t i o n s  are made
i

c u r r e n t l y  from t r u s t corpus. A l l taxab le DNI o f a simple t r u s t is taxed to the 

be ne f i c ia r ie s based upon the r e l a t i v e  income d i s t r i b u t a b le  to each whether or 

not cash or o the r assets are ac tu a l l y paid to the bene f i c ia r ie s .

A t r u s t  which does not meet the requirements o f a simple t r u s t is a complex 

t r u s t .  This de te rm ina t ion may be made on a yea r -b y -yea r basis . The tax 

computation f o r a complex t r u s t is made more d i f f i c u l t  by the po ten t ia l fo r 

d i s t r i b u t i o n s  in excess o f or o f less than DNI. I f  a t r u s t d i s t r i b u te s less 

than i t s  amount o f DNI, any taxable DNI remaining in the t r u s t is taxed to the 

t r u s t .  When d i s t r i b u t i o n s exceed a t r u s t ’ s DNI, the e n t i r e taxable por t ion o f
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DNI w i l l  be reported as income to the bene f i c ia r ie s and th i s amount w i l l be 

deduc t ib le to the t r u s t .  In th is case, the only amount taxable to the t r u s t 

would be cap i t a l gains i f  the gains are a l locab le to t r u s t corpus.

In add i t io n , a complex t r u s t may also have to abide by the provis ions o f IRC 

Section 663(c ) . That sect ion provides that i f  a t r u s t contains "su b s ta n t ia l l y 

separate and independent shares" held by the d i f f e r e n t bene f i c ia r ie s , then the 

t r u s t is t rea ted as though comprised o f many separate t r u s t s fo r purposes o f 

determin ing DNI. This complicated ru le is not e le c t i v e .

This "separa te share and t r u s t " treatment is imposed so le l y fo r purposes o f 

f i x i n g  the amount o f DNI ava i l a b le . E s s e n t i a l l y , the th resho ld fo r such 

treatment is whether or not d i s t r i b u t i o n s to more than one bene f ic ia ry have the 

e f f e c t o f imposing a tax burden on cer ta in o f the bene f i c ia r ie s to the extent 

one is taxed on income b u i l t  up to cover the c o s t s / d i s t r i b u t i o n s o f the others. 

I f  c o n t r i b u t i o n s w i t h i n  one o f the deemed separate "shares" do not cover 

expenses a f t e r tak ing earnings in to account, the separate share ru le may not 

apply.

App l ica t ion o f the Law

As noted in the d iscuss ion o f taxa t io n as a Subchapter C corpora t ion , the 

quest ion o f whether the Fund may be a t r u s t or a corpo ra t ion fo r tax purposes, 

hinges upon an eva lua t ion of whether or not the Fund ca r r ie s on a business fo r 

p r o f i t  and has assoc ia tes.
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Regulat ions Sect ion 301.7701-4(c) notes tha t an a b i l i t y  to a l t e r the mix of 

investments may be in te rp re ted as an attempt to maximize re tu rn ; the p r o f i t  

motive te s t is presumed s a t i s f i e d  i f  such an a b i l i t y  e x i s t s . The Fund is not, 

however, in the business o f maximizing p r o f i t  fo r i t s  " i n v e s to r s . " Instead, the 

Fund has con t rac ted to prov ide ce r ta in educat ional bene f i t s whether or not 

investment re tu rn is optimized or investments are re-mixed. Contract purchasers 

do not buy t u i t i o n  c re d i t s  in order to maximize investment re tu rn . The 

ownership r i g h t ,  prepaid t u i t i o n ,  does not change desp ite manipulat ions o f the 

investments. This fa c t o f unvaried ownership r ig h t s may rebut the p r o f i t  motive 

presumption.

; Even i f  the Fund is found to be carry ing on a business f o r p r o f i t ,  the second 

quest ion o f whether or not the Fund has associates may al low t r u s t treatment. An 

e n t i t y  w i l l  be trea ted as a corpora t ion instead o f a t r u s t only i f  associates 

are found to p a r t i c i p a te in the undertaking. The IRS appears to accept the 

p ropos i t io n tha t a mere inves to r (outs ide the contex t o f an investment t r u s t 

which is sub ject to special ru les ) is not an assoc ia te . According to the IRS’ 

po s i t i o n in the recent caselaw, some p a r t i c i p a t i o n in the incep t ion or operat ion 

o f a program is necessary in order to f ind assoc ia tes. The cases noted also 

cons ider the f ree t r a n s f e r a b i l i t y  o f in te re s ts as evidence o f associates. The 

Fund con t ra c t purchasers and bene f ic ia r ie s do .ot have p a r t i c i p a t i o n a t t r i b u te s . 

Operat ions o f the Fund w i l l  be ca r r ied out w i thou t the d i r e c t in f luence o f 

purchasers or bene f i c ia r ie s . Contract in te re s ts are t rans fe rab le to only a 

l im i t e d extent under the Alaskan plan. Given the l im i te d ro le o f purchasers 

and bene f i c ia r ie s under the Fund plan, the IRS could f in d no associates present 

to create a taxable corpora t ion under Treasury Regulat ions Section 301.7701-2 

based on i t s  acquiescences to recent caselaw.
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The spec ia l ru le f o r investment t r u s t s  may r e s u l t  in taxab le s ta tus as a 

corpo ra t ion even i f  the Fund is es tab l ished as t r u s t f o r legal purposes. Under 

Regulat ions Sect ion 301.7701-4, corpora te s ta tus is conferred due to a presumed 

p r o f i t  mo t ive i f  Investments may be v a r i e d . As discussed above, t h i s  

presumption may be rebu t ta b le . The "asso c ia te s " requirement is apparent ly 

in fe r r ed f o r investment t ru s ts . Thus, i f  the Fund is found to be an investment 

t r u s t and the rebu t ta l argument d i s t i n g u i s h in g a prepaid t u i t i o n  program from a 

" f o r p r o f i t "  investment t r u s t is not suppor ted, even the lack o f associates w i l l  

not impede a f ind ing o f corporate taxab le s ta tu s . Provided the Fund is not 

c la s s i f i e d  as a corpora t ion fo r tax purposes, the program is probably a t r u s t . 

The t r u s t would be treated as a complex t r u s t  given the payout terms and the 

nature o f the b e n e f i c i a r i e s ' i n t e r e s t s . Since the Fund is designed as an 

in d i v i d u a l account p lan , the p o s s i b i l i t y  o f using earnings on one person’ s 

investment to cover expenditures made on beha l f o f another is remote. Thus, the 

separate sha re / t r u s t ru les w i l l apply .

The impos i t ion or adoption of the separate share ru le leaves the Fund w i th 

p ra c t i c a l d i f f i c u l t i e s  should taxable t r u s t  sta tus e x i s t . I f  separate shares 

must be main ta ined to ca lcu la te DNI on an ind iv idua l basis , the accounting 

burden is onerous. I f  two thousand b e n e f i c i a r i e s  e x i s t , two thousand tax 

re tu rns may be f i l e d  when DNI exceeds the one hundred d o l l a r exemption f o r each 

t r u s t .  A tax ra te o f f i f t e e n  percent would be appl ied, leading to a small tax 

l i a b i l i t y  f o r  each t r u s t .  I f  a tax is due, ind iv idua l checks are required from 

each t r u s t to pay the tax.



I f  separate share treatment is not app l icab le , the Fund would not want to be 

t rea ted as a t r u s t fo r tax purposes. DNI would be computed on an aggregate 

bas is and taxes paid a t t h i r t y - o n e  pe rcen t . A l l amounts d i s t r i b u t e d  to 

b e ne f i c i a r i e s would carry out DNI. o f the t r u s t . There would be no d i s t i c t i o n  

between p r in c ip a l and in te re s t ; no recovery o f basis is poss ib le . In other 

words, the aggregation o f con t rac t accounts would al low funds to be paid from 

pooled earn ings wh i le in d iv id u a l account earnings would not necessar i l y be 

s u f f i c i e n t  to have made those payments. To tha t ex ten t , ind iv idua l account

corpus is r e a l l y  being taxed.

Recommendations

As t h i s  repo r t is w r i t t e n wi th nontaxable status in mind, no spec i f i c revenue 

ru l i n g  requests per ta in ing to taxab le sta tus as a t r u s t are necessary and none 

are made. Further ru l i n g requests would probably be required i f  the Fund is

deemed taxab le by the IRS in the i n i t i a l  r u l i n g .

I f  t r u s t s ta tus were desired, the Fund should take the appropr iate steps to 

achieve lega l status as a t r u s t .  This would include making a dec la ra t ion o f 

t r u s t  s u f f i c i e n t  under Alaskan law and making pro v is io ns in the enab l ing 

l e g i s l a t i o n  which speak in terms o f " t r u s t e e s " and the l i k e  instead o f 

" c u s t o d i a n s . "  Care should a lso be taken to avoid being found to be an 

investment t r u s t subject to ta xa t io n as a corpora t ion ; language rebu t t ing a

p r o f i t  motive may or may not be s u f f i c i e n t  under the regu la t ions . This issue

would requ i re fu r t h e r analys is .



The Fund as a t r u s t would probably be required to account and repo r t separate ly 

fo r tax purposes on each con t rac t as a unique t r u s t arrangement. For th is 

reason we would not recommend seeking t r u s t sta tus fo r the Fund unless the 

program is taxable and not permit ted a deduction f o r payments on beha l f o f or to 

b e n e f i c i a r i e s . We would then recommend seeking complex t r u s t  s ta tus and 

c l a r i f y i n g  tha t pos i t ion w i th the IRS via ru l i n g request. Tax treatment as a 

complex t r u s t under the separate share ru les would probably al low bene f i t o f a 

lower e f f e c t i v e tax ra te when a l l tax on the separate accounts is considered. 

That e f f e c t i v e ra te should be about 15% percent as compared to a corpora te rate 

o f 34% percent. Denial o f a corpora te deduct ion f o r t u i t i o n  payments would 

increase the e f f e c t i v e rate bene f i t f o r the Fund as a t r u s t .



TAXATION Of CONTRACT BENEFICIARIES AND PURCHASES

Statement o f Law

A taxpayer rece iv ing a "ne t ac c re t io n to wea l th " under IRC Sec t ion 61 is 

gene ra l l y deemed to have increased adjusted gross income. That acc re t ion is 

der ived by subtrac t ing any basis in the under ly ing assets from the amount o f a 

d i s t r i b u t i o n .

From a t r u s t , current d i s t r i b u t i o n s  or amounts required to be d i s t r i b u t e d  are 

taxed to a benef ic ia ry when the d i s t r i b u t i o n  is required even though no assets 

may be ac tu a l l y d is t r ib u ted . IRC Sections 652(a) and 662(a) con t ro l as wel l as 

the Regu la t ions at Sec t ion 1 .662 ( a ) - 3 ( a ) . Throwback ru le s re q u i r e th a t 

bene f i c ia r ie s be taxed on income accumulated by a t r u s t before a year o f actual 

d i s t r i b u t i o n  (or taxa t ion) as though the income had been d i s t r i b u t e d in the 

years earned pursuant to IRC Sect ion 666 and Regulat ions at Sect ion 1.665(a)- 

1A(a ). However, the Regulat ions also provide tha t the throwback ru les do not 

apply to amounts accumulated before the trus tee reaches 21 years o f age. A 

be n e f i c i a r y takes the t**ust. income in to his adjusted gross income fo r tax 

purposes.

Per IRC Section 101, payments made to a bene f i c ia r y from " l i f e "  insurance 

c o n t r a c t s  may re su l t in taxab le income. The amount o f any income would 

represent the excess o f amounts paid over a pro ra t ion o f "premiums" paid to 

ob ta in the c o n t r a c t s
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I f  p rope r ty /casua l ty insurance con t rac ts are present , a bene f i c ia r y may have

income to the extent amounts received are g rea te r than the basis in the contrac t 

(which is arguably the amount paid f o r the con t ra c t ) .

Annuity payments are genera l ly broken down in to two pa r ts . A bene f i c ia r y would 

be the re c i p i e n t o f taxable in t e r e s t income and a re tu rn o f cap i t a l under the 

ru les o f IRC Section 72. The amount o f the re tu rn o f cap i ta l would probably be 

determined under the "annu i ty ru l e " which appl ies an exc lus ion r a t i o  to payments 

rece ived. The exclus ion r a t i o  is determined based upon the expected rate of 

r e t u r n  to be garnered from the annu i ty arrangement accord ing to Treasury

Regulat ions at Sect ion 1.72. Once the r a t i o  is determined, th a t percentage of 

the d i s t r i b u t i o n s  escapes income taxa t io n . The r a t i o  may requ i re reca lcu la t ion 

based upon events subsequent to con t rac t purchase. The e t . e c t o f the r a t i o  is 

simply to exclude the amount o f "bas is " in the con t rac t from income taxa t ion . 

In a d d i t i o n to the income ta x , an annu i ty arrangement may give r i s e to a 

l i a b i l i t y  f o r  an excise tax o f ten percent on d i s t r i b u t i o n s pursuant to IRC 

Sect ion 72( q ) . These prov is ions address s i tu a t i o n s where a bene f i c ia r y receives 

annu i ty d i s t r i b u t i o n s  at a ra te higher than what would have been received had 

payments been s t r u c t u r e d p e r i o d i c a l l y  over a s p e c i f i e d  l i f e t im e .  These 

prov is ions have ye t to be appl ied to prepaid t u i t i o n  programs.

O r ig in a l issue discount (OID) ru le s may apply to prepaid t u i t i o n  programs 

according to informal statements from the IRS. Essen t ia l l y , OID app l ica t ion 

would re s u l t in taxable income equal to a pro rata amount o f the d i f fe rence 

between the con t rac t purchase amount and the t u i t i o n  payout amounts in the years 

p r i o r to actual payout. Thus, the d i f fe rence between the amount paid fo r a 

con t rac t and the amounts received as t u i t i o n  would be taxed c u r r e n t l y  ra ther

than being deferred u n t i l school ing begins.



A p p l i c a t i o n  o f  the  Law

I f  the Fund is determined to be a corpo ra t ion fo r tax purposes, i t s  s i tu a t i o n is 

analogous to tha t o f the Mich igan program. The IRS, as evidenced by i t s  

Mich igan Rul ing , recognizes th a t co rpo ra te s ta tus f o r  the prepaid t u i t i o n  

program a l lows b e n e f i c i a r i e s  to pay tax on ly to the e x te n t each y e a r ’ s 

disbursements fo r t u i t i o n  exceed prorated basis . Basis is the amount paid by a 

purchaser f o r the con t rac t . Thus, a bene f ic ia ry would not have income u n t i l 

t u i t i o n  payments are made and basis recovery reduces the payment po r t ion subject 

to income taxes.

T rus t ru le s would r e s u l t in t r e a t i n g  the Fund as a complex t r u s t .  Each 

b e n e f i c i a r y ’ s actual or deemed t r u s t would generate d i s t r i b u t a b le  net income 

(DNI). This amount would act as the cap on an amount the Fund could pass to 

each b e n e f i c i a r y as taxab le income dur ing d i s t r i b u t i o n  years when t u i t i o n  

payments are made. Thus, on ly the DNI o f the separate t r u s t ,  ra the r than the 

f u l l  amount o f the d i s t r i b u t i o n  would be included in a be ne f i c i a r y ’ s taxable 

income.

I f  the Fund is deemed to be an insurance company (o r Sect ion 501(m) appl ies to 

The Fund as a Section 501(c )(3) e n t i t y ) ,  insurance proceeds to the bene f ic ia r ie s 

are analogous to corporate d i s t r i b u t i o n s . The amount invested in a contrac t is 

arguably recovered ta x - f re e on a pro rc.ta basis against the t u i t i o n  payments 

made.

Annu i ty t rea tment fo r the con t ra c ts issued by the Fund w i l l  not re su l t in 

adverse income tax consequences. In f a c t , the standard recovery of basis 

appears to be ava i lab le under a general app l ica t ion o f the ru les . However, the
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p o t e n t i a l  f o r  a ten p e r c e n t  e x c i s e  t ax do e s  make t hi s  form o f  c ont ra c t

investment or payment l e s s  f a v o ra b l e  as e x c i s e  tax cos t  must e i t h e r  b e  paid by

th e  Fund or pass ed on to the  b e n e f i c i a r i e s .

T h e  income under any o f  t h e s e  a l t e rna t i v e s  would b e  t axab l e  to t h e  owner o f  t h e  

c ont rac t .  When b e n e f i t s  ar e  paid,  t h e  owner r e c e i v e s  t hos e  b e n e f i t s  and any

income ac c r e t i on.  Under th e  Michigan Ruling ,  t h e  IRS g a v e  contrac t  ownership to 

b e n e f i c i a r i e s .  Payment o f  tui t i on b e n e f i t s  t h e r e f o r e  r e s u l t s  in income to t h e  

b e n e f i c i a r y  to t h e  e x t ent  t h e  payments e x c e e d  prorat ed bas i s  in each contract .  

Under t h e  Michigan Ruling,  t h e  cont rac t  purchas e r  then has no tax cons e quenc e s  

s inc e  no b e n e f i t s  accrue  to t h e  pur chas e r .

T h e  IRS is currently de t ermining wh e t h e r  or not to apply OID prov i s i ons  to 

pr e paid tui t ion contrac t s .  Such an appl i cat i on could r e s u l t  in curr ent  tax

c ons e qu enc e s .  Whe ther or not t h e  cont rac t  purchas e r  would b e  l i a b l e  depends 

upon wh e t h e r  or not a comple t ed g i f t  may b e  made at t h e  time t h e  contrac t  is 

purchas ed.  I f  a comple t ed g i f t  is made, t h e  b e n e f i c i a r i e s  remain l i a b l e  f or 

t ax e s .  Othe rwis e ,  t h e  purchas e r  could b e  h e ld l i a b l e  up until t h e  time o f  g i f t  

compl e t ion.

r d l e s s  o f  who b e a r s  t h e  burden,  imposition o f  OID treatment  r e s u l t s  in 

t axa b l e  income from th e  dat e  o f  contrac t  purchas e .  T axab l e  income is a pro rata 

annual shar e  o f  t h e  d i f f e r e n c e  b e twe en t h e  amount paid for t h e  contrac t  and t h e  

amount e x p e c t e d  to b e  paid out under t h e  cont rac t .  T h i s  cal culat i on must b e  

made on a p e r  contract  b as i s .  T h e  amount o f  income would b e  t r e a t e d  as a 

payment o f  i n t e r e s t  and would b e  taxed as such.  OID treatment would b e  instead 

o f  any o f  t h e  o t h e r  considerat ions l i s t e d  abov e  ( i . e . ,  insurance ,  c o rporat e ,
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e t c . ) *  T h e  di sadvantag e  is t hat  t h e  taxpayer will not b e  r e c e i v i n g  any funds 

w h i l e  b e i n g  l i a b l e  f o r  t a x e s .  T h e  amount o f  t h e  tax should not d i f f e r  

ap pr e c i a b ly  from t h e  t axe s  e v entual ly  due on a d e f e r r e d  b as i s  (as under t h e

Michigan ruling) .  T h i s  is o f  c our s e  s u b j e c t  to i iang e  with t h e  tax r a t e s .

Recommendations

^Regardless o f  t h e  treatment r ende r ed t h e  Fund as a r e s u l t  o f  a ruling  r e q u e s t ,  

t h e  t axab l e  pos i t ions  o f  t h e  contract  purchas e rs  and b e n e f i c i a r i e s  should b e  

c l a r i f i e d .  T h i s  is t h e  b e s t  o p p o r t uni t y  to  s a f e g u a r d  t h e  i n t e r e s t s  o f

individuals in t h e  pr e paid tui t i on program. We recommend that  t h e  Fund ask t h e  

IRS to d e f in e  th e  tax pos i t i on o f  purchas e rs  and b e n e f i c i a r i e s .

We recommend that t h e  Fund go  beyond e a r l i e r  r e q u e s t s  to t h e  e x t e nt  ne c e s sary to

obtain b e t t e r  g u id e l ine s  r e g arding  t h e  payout p e r i od and r e l a t e d  prorat ion o f  

b a s i s .  For example ,  t h e  Michigan Ruling r e f e r e n c e s  a f our -y e ar  payout p e r iod 

o v e r  which to presumably a l l o c a t e  t h e  contract  purchas e  p r i c e  as b a s i s .  Under 

t h e  terms o f  the  Michigan cont rac t s ,  t h e  payout may occur o v e r  a term o f  nine 

ye ar s .  Cl early b e t t e r  matching d i c t a t e s  use  o f  a method o f  prorat ion allowing 

b a s i s  t o  b e  spread o v e r  t h e  same term as b e n e f i t s .

We recommend using examples in t h e  rul ing  r e q u e s t  to s t a t e  t h e s e  f a c t s  and ask

t h e  IRS to p r o v i d e  a mechanism to c o r r e c t  t h e  r e p o r t ing  d i f f i c u l t i e s .  We

ant i c i p a t e  that  t h e  f our -ye ar  b as i s  al locat ion o f  t h e  Michigan Ruling was an 

o v e r s i g h t  a p p r o p r i a t e  f o r  c l a r i f i c a t i o n  in t h e  Alaskan ru l in g  r e q u e s t .  

Clar i f i ca t i on o f  means to r e p o r t  actual income o v e r  b as i s  f o r  t h e  full  term o f  a
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b e n e f i c i a r y ’ s s chool ing  is also ap prop r i a t e  f o r  inclusion in t h e  rul ing  r e que s t  

b e c a u s e  r e l i e f  is not a v a i l a b l e  e l s e w h e r e  under t h e  information r e p o r t i ng  

r e qui r ement s .

With r e g a r d  to t h e  impl i cat ions  o f  ori g inal  i s sue  discount appl i cat i ons  to 

pr e paid tui t i on programs, we must await f u r t h e r  action on t h e  par t  o f  t h e  IRS 

b e f o r e  c l a r i f y ing  t h e  e f f e c t s  upon t h e  Fund. Once the  IRS ac t s ,  f u r t h e r  ruling 

r e q u e s t s  may b e  ne c e s sary to s e c ur e  t h e  b e s t  treatment f or individuals  under t h e  

Alaskan program.



GIFT TAXATION

Stat ement  o f  Law

S e c t i on 2501(a)(1) o f  t h e  Code imposes a tax on t h e  t r ans f e r  o f  prop e r ty by 

g i f t .

S e c t i on  2511(a) o f  t h e  Code p rov ide s  t hat  t h e  Federal g i f t  tax shall apply 

wh e t h e r  a t r ans f e r  is in t rus t  or o t h e rwi s e ,  wh e t h e r  t h e  g i f t  is d i r e c t  or

indi r e c t ,  and wh e t h e r  t h e  p rop e r ty is real or p e r sonal ,  t an g i b l e  or intang i b l e .

S e c t i on 25.2511-2( b )  o f  t h e  Re gulat ions prov ide s  t ha t  a g i f t  become compl e t e ,  

and thus s u b j e c t  to t h e  g i f t  tax,  at such time as t h e  donor has so part ed with

dominion and control  as to l e a v e  t h e  donor no power to chang e  t h e  di spos i t i on o f

t h e  t r ans f e r .

S e c t i on 2503( e ) (2) (A)  o f  t h e  Code e xc lude s  from t h e  app l i cat i on o f  t h e  g i f t  tax 

any amounts paid on b e h a l f  o f  an individual as t u i t i on  to an educat ional

or ganizat ion d e s c r i b e d  in s e c t i on 170( b ) ( 1 ) ( a ) ( i i ) f o r  t h e  education or training 

o f  such indi v idual .

S e c t i on 2503(b) o f  t h e  Code e xc lude s  from t h e  appl i cat ion o f  t h e  g i f t  tax t h e  

f i r s t  $10,000 o f  g i f t s  o f  p r e s e nt  int e r e s t s  in p rop e r t y  made to any person 

during t h e  cal endar year .  An int e r e s t  c ons t i t u t e s  a p r e s e n t  int e r e s t  in t h e  

t r an s f e r r e d  p r o p e r t y  only i f  t h e  b e n e f i c i a ry  is e n t i t l e d  to an unr e s t r i c t e d  

r i g h t  to t h e  immediate us e ,  p os s e s s i on,  or enjoyment o f  t h e  p rope r ty under t h e  

t erms o f  t h e  t r ans f e r ,  S e c t i on 25.2503-3(b ) o f  t h e  Re gulat ions .
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Appl i cat ion o f  t h e  Law

Two c r i t i c a l  f ac t ors  in as s e s s ing  t h e  g i f t  tax implications o f  t h e  plan are  th e

dat e  on which t h e  g i f t  is compl e t ed and wh e t h e r  t h e  g i f t  is o f  a p r e s e n t  or

f utur e  in t e r e s t .  T h e  dat e  o f  comple tion o f  t h e  g i f t  de t e rmine s  the  dat e  o f

taxation under t h e  p r inc i p l e s  s e t  out in Re gulat ion S e c t i on 25.2511-2.  Whe the r

the  g i f t  is o f  a p r e s e nt  or future  i n t e r e s t  de t e rmines  t h e  e l i g i b i l i t y  o f  t h e
«

g i f t  f or  t h e  p r e s e nt  $10,000 p e r  donor p e r  donee  annual e xc lus i on under IRC 

S e c t i on 2503( b ) .

Plan S e c t i on 6.1 prov ide s  t hat  t h e  purchas e r  may s u b s t i t u t e  b e n e f i c i a r i e s  under 

t h e  plan at any time s u b j e c t  to t h e  approval  o f  t h e  Plan Administrator.

Sub s t i t ut i ons  a f t e r  t h e  Redemption Period Start  Date  will b e  approved only in

■unusual, circumstances .  T h e s e  r i g h t s  o f  t h e  purchas e r  to e f f e c t  s ub s t i t u t i ons  o f  

b e n e f i c i a r i e s  under t h e  plan will p r e c l ud e  a comple t ed g i f t .  A g i f t  is not 

c omp l e t e  unti l  t h e  donor has p a r t e d  wi t h  dominion and c ont ro l  o v e r  t h e  

t r a n s f e r r e d  p r o p e r t y  as p rov ide d in Re gulat i on S e c t i on  25.2511-2.  I t  is 

uncertain wh e t h e r  t h e  r e s t r i c t e d  r i g h t s  o f  sub s t i tut ion a f t e r  t h e  Redemption 

Period S tar t  Date  will e f f e c t  a compl e t ed g i f t  on that  da t e  bas e d upon t h e

l anguag e  o f  t h e  plan. I f  t h e  r e s t r i c t i on  is de t ermined s u f f i c i e n t  to pass 

control from purchas e r ,  t h e  g i f t  will b e  compl e t ed at t h e  Redemption Period

S tar t  Dat e .  Should thi s  r e s t r i c t i on  not s e r v e  to compl e t e  t h e  g i f t ,  comple t ion 

would occur under Re gulation Se c t ion 25.2511-2 as t h e  c r e d i t s  are  r ede emed.  In 

no e v e n t  will a g i f t  under t h e  plan b e  comple t ed until t h e  r i g h t s  to a re fund 

are  unavai lab l e  or accrue  to t h e  b e n e f i c i a r i e s .
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A compl e t ed g i f t  may b e  e xc luded from taxa'ion In whol e  or in part  depending  on 

i t s  value  i f  it is o f  a p r e s e nt  i n t e r e s t .  Under t h e  law as in e f f e c t  on t hi s  

dat e ,  an annual $10,000 p e r  donor p e r  done e  e xclusion is a v a i l a b l e  f or g i f t s  o f  

a p r e s e n t  i n t e r e s t .  G e n e r a l l y ,  a p r e s e nt  i n t e r e s t  is r e p r e s e n t e d  by an 

unr e s t r i c t e d  r i g h t  to t h e  immediate use ,  pos s e s s ion,  or  enjoyment o f  p rop e r t y  or 

t h e  income from p rop e r ty  as out l ined in Re gulation S e c t i on  25.2503-3.  I t  is 

p o s s i b l e  to have  a p r e s e n t  in t e r e s t  in a future  b e n e f i t ,  f o r  example ,  a bond or 

l i f e  insurance pol i cy.  However,  it  is g ene ral ly not p o s s i b l e  to hav e  a p r e s e nt  

i n t e r e s t  wher e  t h e  us e  o f  t h e  p rop e r ty is r e s t r i c t e d ,  f o r  example ,  r e s t r i c t i n g  

t h e  r i g h t  to s e l l  the  bond or cash in t h e  policy.

T h e  redemption and t r ans f e r  prov i s i ons  o f  t h e  plan ar e  indi c a t i v e  o f  a f utur e  

i n t e r e s t  and not a p r e s e n t  i n t e r e s t .  T h e  b e n e f i c i a r y  do e s  not hav e  t h e  

unr e s t r i c t e d  r i g h t  to immediate enjoyment o f  t h e  p r o p e r t y  by s a l e ,  g i f t ,  or 

redemption o f  th e  cont rac t  r i g h t s .  T h e  f air  market v a l u e  o f  t h e  contrac t  will 

t h e r e f o r e  b e  s u b j e c t  to g i f t  tax without  t h e  b e n e f i t  o f  t h e  annual e xc lus ion on 

t h e  dat e  t h e  g i f t  is compl e t ed.

T h e  int e r r e l a t i onsh i p  o f  t h e s e  two g i f t  tax p r inc i p l e s  is p o t e n t i a l l y  s e v e r e  

under t h e  p r e : Qnt plan.  I f  t h e  cummulative c ont ra c t  c r e d i t s  r e p r e s e n t  a 

compl e t ed g i f t  on t h e  Redemption Period S tar t  Date ,  t h e  f a i r  market va lu e  o f  t h e  

e n t i r e  contract  would b e  s u b j e c t e d  to g i f t  tax wi thout  b e n e f i t  o f  t h e  annual 

e x c l u s i o n .  T h i s  c o u l d  h a v e  s i g n i f i c a n t  tax r e p u r c u s s i o n s  to  c e r t a i n  

par t i c i pant s .  I f  t h e  t r ans f e r  r e s t r i c t i ons  are  not s u f f i c i e n t  to c ompl e t e  t h e  

g i f t ,  t h e  g i f t  will b e  compl e t ed as t h e  c r e d i t s  ar e  r e de emed.  T h e  rede emed 

c r e d i t s  would in t h i s  instance  b e  o f  a p r e s ent  i n t e r e s t  qua l i f ying  f o r  t h e  a b ov e  

mentioned $10,000 annual g i f t  tax exc lus ion to t h e  e x t e n t  o f  t h e  tui t i on valu e .



T h e  value  a t t r i b u t a b l e  to t h e  g raduat e  inc ent i v e  award component will remain a 

future  i n t e r e s t .  T h i s  r e s u l t  is l e s s  s e v e r e  in that  t h e  t axab l e  g i f t ,  i f  any, 

would b e  spr ead out o v e r  th e  p e r i od o f  redemption.  S t i l l ,  a s i gni f i c ant  tax and 

or r e p or t ing  burden may r e s u l t  on t h e  e n t i r e  f u tur e  i n t e r e s t  portion o f  redeemed 

c r e d i t s  and t h e  f o r  t ui t i on v a l u e  o f  t h e  r e d e eme d  uni t s  o v e r  t h e  annual 

e xclusion amount, i f  any, in e f f e c t  at such time.

Under t h e  t e rms  o f  t h e  p l an ,  t h e  c r e d i t s  a r e  r e d e e m e d  by t h e  primary 

b en e f i c i a ry .  As such,  t h e  redemptions will not r e p r e s e n t  a d i r e c t  t r ans f e r  to 

an educat i onal  ins t i t u t i on f o r  pur po s e s  o f  t h e  S e c t i o n  2503( e )  e xc lus i on.  

Rather ,  t h e  redemption will b e  a t r ans f e r  o f  t h e  c r e d i t s  by t h e  donor to the  

done e  f o l l owed by a redemption by t h e  done e .  For t h i s  reason,  as well as 

o t h e r s ,  i t  is unl i k e l y  t h a t  t r an s f e r s  under t h e  plan will  qual i fy for the  

exc lusion from g i f t s  under S e c t i on 2503(e ) .

I t  must b e  s t a t e d  t hat  t h e  actual tax c os t  o f  a t a xa b l e  g i f t  under t h e  plan will 

b e  z e ro  f or  most par t i c i pant s  due to the  p r e s e nt l y  a v a i l a b l e  $192,800 unif ied 

c r e d i t  a g a ins t  g i f t  tax under IRC S e c t i on 2505 ( e q u i v a l e n t  to a $600,000 

l i f e t ime  g i f t  e x c l us i on) .  T a xa b l e  g i f t s ,  howe v e r ,  wil l  r e q u i r e  t h e  f i l ing  o f  

g i f t  tax r e turns  which may d i s c oura g e  par t i c i pat i on.

Recomendations

T h e  worst  c a s e  r e s u l t  under t h e  plan is whe r e  t h e  s u b s t i t u t i on  r e s t r i c t i ons  

ari sing  on t h e  redemption p e r i od s t a r t  dat e  s e r v e  to c omp l e t e  t h e  g i f t  at that 

dat e .  T h e  v a l u e  o f  t h e  cont rac t  may b e  sub s tant ial ly a p p r e c i a t e d  on thi s  dat e .  

T h e  port ion o f  t h e  contract  not used during t h e  cal endar  y e ar  in which this dat e
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f a l l s  will b e  a futur e  i n t e r e s t  as well as t h e  g raduat e  inc ent i v e  award portion 

o f  th e  c r e d i t s  rede emed during that  year.  In o rde r  to avoid t h i s  r e s u l t ,  the  

g i f t  must b e  compl e t ed e i t h e r  upon purchase  o f  t h e  contrac t  or upon redemption 

o f  t h e  units .  Fr e e ly allowing sub s t i tut i ons  under t h e  c ont rac t s  at any point in 

time would hold open t h e  compl e t ion o f  t h e  g i f t  until t h e  dat e  o f  redemption. 

Then,  only t h e  g raduat e  inc ent i v e  award value  would r e p r e s e n t  a t axab l e  g i f t .  

We recommend that  t h e  s ub s t i t u t i on r e s t r i c t i ons  e i t h e r  b e  e l iminated in t h e i r  

e n t i r e t y ,  or b e  e f f e c t i v e  upon purchas e .  In any e v e n t ,  t h e  conditions o f  

s u b s t i t u t i on ,  i f  s ub s t i t u t i ons  are  deemed ne c e s sary in t h e  f inal plan, should b e  

s t a t e d  unequivocal ly in o rde r  to de t e rmine  the  da t e  o f  comple t ion o f  t h e  g i f t .  

Should r e s t r i c t e d  s u b s t i t u t i on  r i g h t s  b e  r e t a in e d  in t h e  plan, it will b e  

impe rat i v e  to ob tain a rul ing  on t h e  s p e c i f i c  i s sue  o f  t h e  dat e  o f  completion o f  

t h e  g i f t  as e f f e c t e d  by t h e s e  r i g h t s .

T h e  ideal r e s u l t  from a g i f t  tax p e r s p e c t i v e  is to c r e a t e  a compl e t ed g i f t  o f  a 

p r e s e n t  i n t e r e s t  on t h e  da t e  o f  purchas e .  I t  could b e  e x p e c t e d  that in most 

c a s e s  t h e  g i f t  would b e  f ul ly e x c l ud i b l e  under t h e  annual e xc lus ion.  Achi e ving  

t h i s  r e s u l t  within t h e  plan languag e  however,  will p o s e  important pol i cy issues 

to t h e  Univ e rs i ty.  In o rde r  to compl e t e  t h e  g i f t  on t h e  dat e  o f  purchas e ,  the  

/various' prov i s i ons  v e s t i n g  control  o f  t h e  b e n e f i c i a l  i n t e r e s t s  in t h e  plan with 

t h e  pur chas e r  would hav e  to b e  d e l e t e d .  T h e  pur c ha s e r  will not b e  a b l e  to 

r e t a i n  t h e  r i g h t  t o  s u b s t i t u t e  or o t h e rwi s e  c h ang e  t h e  i n t e r e s t s  o f  t h e  

b e n e f i c i a r i e s .

I t  is p o s s i b l e  f o r  a donor to r e tain limited r i g h t s  under t h e  contract  whil e  

e f f e c t i n g  a compl e t ed g i f t .  For example ,  a donor may hav e  t h e  power to a f f e c t  

t h e  b e n e f i c i a l  i n t e r e s t s  under t h e  contract  s u b j e c t  to t h e  consent o f  persons 

hav ing  a sub s t ant i a l  adv e r s e  int e r e s t  in t h e  c ont rac t ,  such as th e  primary
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b e n e f i c i a r y .  T h e  e l imination o f  t h e s e  r i g h t s  o f  s ub s t i tu t i on he ld by t h e  

pur chas e r  ar e  not outwardly in c onf l i c t  with t h e  o v e r a l l  g oa l s  o f  t h e  plan at 

t h i s  s t a g e  as t h e y  will  mer e ly r e i n f o r c e  t h e  s t a t e d  g oa l s  o f  t h e  plan o f  

promoting secondary educat ion by locking in t h e  pa r t i c i p ant s .  However,  t h e  

compl e t ion o f  t h e  g i f t  upon purchas e  b e g s  t h e  ne ed to fall  within t h e  annual 

e x c l u s i o n  and a v o i d  p o t e n t i a l l y  t a x a b l e  g i f t s  in o r d e r  t o  e n c o u r a g e  

p a r t i c i p a t i on .  T h i s  will r e qu i r e  that  t h e  g i f t  b e  o f  a p r e s e n t  int e r e s t .

In o rde r  to c r e a t e  a p r e s ent  i n t e r e s t  within t h e  t erms o f  t h e  plan, t h e  plan 

would hav e  to b e  amended in such a way as to allow t h e  b e n e f i c i a r i e s  immediate 

use  and enjoyment o f  t h e  contract .  Me e t ing  t h i s  r e quirement  would di r e c t l y

c o n f l i c t  wi th t h e  p o l i cy  o b j e c t i v e s  o f  t h e  plan to l o ck  p a r t i c i p an t s  in. 

Tui t i on c r e d i t s  would ne c e sar i ly b e  t r ans f e r a b l e ,  t ha t  is e xp endaol e  immediately 

at t h e  d i s c r e t i on  o f  t h e  primary b ene f i c i ary .  T h e r e  ar e  a number o f  p o s s i b l e  

mechanisms which will r e s u l t  in a pr e s ent  i n t e r e s t .  However,  e ach  f a l l s  back to 

a point wh e r e  t h e  tui t ion c r e d i t s  will b e  c o n v e r t i b l e  in some fashion so as to 

p rov ide  f o r  t h e  p o s s i b i l i t y  o f  immediate enjoyment by t h e  b e ne f i c i a ry .  

T r a n s f e r a b l e  uni ts  would p r e s e n t  t h e  Unive rs i ty with t h e  f inancial r i sk  o f  

honoring t h e  contract ,  y e t  l e a v e  t h e  bas i c  goal o f  t h e  program unf u l f i l l e d  when 

t h e  par t i c i pant s  cash out o f  t h e  program during ado l e s c e nc e .

T h e  S e c t i on  2503( e )  e x c l us i on f o r  tui t ion paid d i r e c t l y  to t h e  educational 

inst i tut ion could b e  employed to e xc lude  the  t r ans f e r  from b e ing  a t axab l e  g i f t .  

However,  t h i s  approach would also c onf l i c t  with t h e  o v e ra l l  plan o b j e c t i v e s .  In 

orde r  t o  f u l l y  qua l i f y  under t hi s  exc lusion,  t h e  plan would ne c e s sar i ly b e  

r e s t r i c t e d  to tui t ion without allowing for non- tui t ion e xp ens e s  or f or  graduat e
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inc ent i v e  awards. I t  is t h e o r e t i c a l l y  p o s s i b l e  t hat  t h i s  e xc lus ion from taxab l e  

g i f t s  could b e  employed par t ial ly f or t h e  t ui t i on component o f  t h e  contract  

wh i l e  r e t a ining  t h e  non-tuition and or g raduat e  inc ent i v e  award components o f  

t h e  plan. However,  we b e l i e v e  it  would b e  impractical  to d e v e l o p  a s t r a t e g y  

along t h e s e  l ine s  which would avoid a compl e t ed g i f t  o f  a f u t ur e  i n t e r e s t  at 

some point in t h e  p r o c e s s  i f  t h e  graduat e  inc ent i v e  awards are  r e t a ined .  T h e r e  

is no way to s t r u c t u r e  a g raduat e  inc e nt i v e  award as a p r e s e n t  i n t e r e s t .  

Add i t i ona l l y ,  t h i s  ap proac h  would r a i s e  e x t r e m e l y  c omp l i c a t e d  i s s u e s  o f  

i d ent i f i c a t i on and valuation g i v en t h e  c ont ing enc i e s  o f  r e c e i v i n g  t h e  g raduat e  

inc ent i v e  award, t h e  pot ential  e f f e c t  o f  windfal ls  under plan s e c t i on  8.3,  and 

in de t e rmining  t h e  units to b e  charac t e r i z e d  as tui t i on.

A prac t i ca l  solut ion to t h e  dilemma o f  matching plan o b j e c t i v e s  with g i f t  tax 

c ons id e ra t i ons  can b e  accomplished out s ide  o f  t h e  plan f o r  t h o s e  purchas e rs  

using t h e  Alaska Permanent Fund Dividend d i s t r i b u t i ons  and using t h e  provi sions  

o f  t h e  Uniform Gi f t s  to Minors Act .  Where a donor g i f t s  cash,  t h e  g i f t  is 

presumably compl e t e ,  and o f  a pr e s ent  i n t e r e s t .  T h e  g i f t  will t h e r e f o r e  b e  

t axa b l e  s u b j e c t  to t h e  $10,000 annual exclusion p e r  donor p e r  done e .  T h e  done e  

then may purchas e  tui t ion c r e d i t s  under t h e  t erms o f  t h e  cont rac t .  We b e l i e v e  

t hat  t h i s  approach will f i x  t h e  g i f t  tax t r e atment  at t h e  dat e  o f  t h e  g i f t .  

Addi t ional ly,  t h e  b as i c  s t ruc tur e  o f  t h e  plan may b e  l e f t  intact  in support  o f  

t h e  p o l i cy g oa l s  which it is de s i gned to a c h i e v e .  T h e  s impl i c i ty o f  t hi s  

approach may p r e s e nt  probl ems for unwary par t i c i pant s .  T h e  cash t r ans f e r  should 

b e  made under the  Alaska Uniform Gi f t s  to Minors Act t o  an account with a 

f inancial ins t i tut ion.  T h e  parent or o t h e r  donor as custodian may then ent e r  

into t h e  t u i t i on  c r e d i t  c on t r a c t  wi th t h e  Uni v e r s i t y .  T h e  Un i v e r s i t y ’ s 

e x p o sur e ,  i f  any, under contracts  with custodians on b e h a l f  o f  a minor should b e  

addr e ss ed with l e gal  counse l .
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Drawbacks to t hi s  approach ar e  that  it r e q u i r e s  additional e f f o r t  on the  part o f  

p a r t i c i p a n t s  and may int imidat e  some p o t e n t i a l  p a r t i c i p a n t s  d e s p i t e  i t s  

s impl i c i ty .  L e gal  counsel  should also b e  consul t e d in dra f t ing  instructions to 

p o t en t i a l  par t i c i pant s  under t h e  Act  in terms which will ensur e  compliance  ye t  

b e  s impl e  enough so as not to di s courag e  p a r t i c i p a t i on using  t h e  uniform g i f t s  

to minors prov i s i ons .  T h i s  complication howe v e r  is fundamentally a one- time 

e v e n t .  Subs e quent  purchas e s  will r e qui r e  a simple  d e p o s i t  into t h e  account s e t  

up f o r  p r i o r  pur chas e s  f o l l owe d  by t h e  p u r c ha s e  from chat  account .  This  

ap p r oac h  wil l  b e  l e s s  c ompl i c a t e d  o v e r  a p e r i od o f  time than applying the  

l i f e t i m e  t r ans f e r  e xclusion to g i f t s  o f  a f u t ur e  i n t e r e s t .  Whil e  initial g i f t  

tax r e turns  can b e  qui t e  s imple ,  sub s equent  f i l i n g s  can b e come  v e ry complicated.

As we understand it ,  t h e  Alaska Permanent Fund Dividend c h e c k o f f  procedure  is 

e x p e c t e d  to b e  t h e  p r inc i p l e  means o f  par t i c i pa t i on in t h e  plan.  Purchases 

under t h i s  proc edure  will b e  t r e a t e d  as i f  e f f e c t e d  by a cash transaction.  

Purchas e s  by an individual on his own b e h a l f  will  not r e p r e s e n t  g i f t s .  However,  

p ur c has e s  on b e h a l f  o f  anothe r  will b e  a g i f t  by t h e  dividend r e c i p i e n t  to t h e  

named b e n e f i c i a ry .  T h e  comple t ion and nature  o f  t h e  g i f t  will b e  determined 

under t h e  same p r inc i p l e s  p r e v i ous ly  di s cus s e d  with one important e xc e p t i on.  

T h e  t e c hn i c a l  r e qui r ement s  o f  t h e  Uniform Gi f t s  to Minors Ac t  arrangement 

d i s c u s s e d  a b o v e  will not b e  s a t i s f i e d  as no account will hav e  b e en s e t  up 

t h r ou g h  whi ch t h e  t r an s f e r  is ac compl i sh ed.  A solut ion to t h i s  t e chnical 

prob l em must b e  found in orde r  to f a c i l i t a t e  purchas e s  on b e h a l f  o f  o t h e r s  under 

t h e  c h e c k o f f  program without c r e a t in g  g i f t  tax complicat ions which might a f f e c t  

p a r t i c i p a t i o n  n e g a t i v e l y .  Cons id e r a t i on s hould b e  g i v e n  t o  providing  a 

mechanism f o r  s a t i s f ying  t h e  Uniform Gi f t s  to Minors Act r e qui r ements  within t h e  

c h e c k o f f  p roc e dur e  or ob taining  s t a t u t e  chang e s  which deem such c h e c k o f f s  to b e
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within t h e  ac t .  I t  must b e  ke p t  In mind howe v e r ,  t hat  bas e d upon t h e  sub s tanc e  

o f  t h e  e n t i r e  t ransact ion,  t h e  Internal Re v enue  S e r v i c e  may di s r e g ard  t h e  form 

o f  t h i s  transac t ion to deny a compl e t ed g i f t  o f  cash.

Our analyis thus f ar has f o cuss ed on t h e  g i f t  tax i s su e s  b e twe en t h e  pur chas e r  

and primary b e n e f i c i a r y .  Important i s s u e s  a l s o  e x i s t  with r e s p e c t  to t h e

a l t e rna t e  b e n e f i c i a r i e s ’ i nt e r e s t s  in t h e  c ont rac t .  T h e  timing and nature  o f  a 

g i f t  to t h e  a l t e rna t e  b e n e f i c i a r i e s  under t h e  plan will f o l l ow that  o f  a g i f t  to 

t h e  primary b e n e f i c i a r y  di s cus s ed ab ov e .  T h e  comple t ion o f  t h e  g i f t  will occur 

when t h e  donor no l ong e r  controls  t h e  b e n e f i c i a l  i n t e r e s t s  o f  t h e  a l t e rna t e  

b e n e f i c i a r i e s .  T h e  nature  o f  t h e  compl e t e d g i f t  will b e  a f u t ur e  i n t e r e s t .  T h e  

fundamental d i f f e r e n c e  will  b e  t h e  ina b i l i t y  to control t h e  comple t ion and 

nature  o f  t h e  g i f t  with t h e  use  o f  t h e  uniform g i f t s  t o  minors account.  T h e  

e n t i r e  analysis ,  howe v e r ,  will b e  compl i cat ed f u r t h e r  by t h e  n e c e s s i t y  to value  

t h e  a l t e r n a t i v e  b e n e f i c i a r i e s ’ i n t e r e s t  in t h e  c ont rac t .  T h e  value  o f  an 

a l t e rna t e  b e n e f i c i a r y ’ s in t e r e s t  upon t h e  init ial  purchas e  o f  a contract  will 

l i k e l y  b e  n e g l i g i b l e  and not s ub j e c t  to a r e a s onab l e  valuat ion.  Valuation will 

b e c ome  r e a s ona b l y  p o s s i b l e  at such point  wh e r e  t h e  primary b e n e f i c i a ry  has 

e x c e s s  c r e d i t s  which may accrue  to t h e  b e n e f i t  o f  t h e  a l t e rna t e  b e n e f i c i a r i e s .  

Even at such point howev e r ,  t h e  valuat ion may b e  e xt r eme ly compli cat ed and a 

hindrance  to p ar t i c i pa t i on.

In an e f f o r t  to encourag e  and simpli fy p ar t i c i p a t i on ,  we recommend that  t h e  plan 

b e  amended to  e l iminat e  t h e  ne ed f o r  p e r i o d i c  valuat ions  ari s ing  from t h e  

compl e t ion o f  g i f t s  to a l t e rnat e  b e n e f i c i a r i e s .  Consideration should b e  g i v en 

to al lowing  t h e  f r e e  sub s t i tut ion o f  a l t e rna t e  b e n e f i c i a r i e s  at any time.  T h i s  

would d e f e r  t h e  comple tion o f  t h e  g i f t  until t h e  a l t e rna t e  b e n e f i c i a ry  b e comes
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t h e  primary b e n e f i c i a r y .  Anothe r  approach would b e  t o  r e t a in b e n e f i c i a l  

owne rship  with t h e  ori g inal  primary b e n e f i c i a ry  and allow f o r  t h e  assignment o f  

e x c e s s  c r e d i t s  to a l t e rna t e  b e n e f i c i a r i e s  only as t hey ar e  ac tual ly used by t h e  

a l t e r n a t e  b e ne f i c i a ry .  T h i s  approach would allow f or  g i f t  tax planning whe r e  

t h e  c r e d i t s  would b e  g i f t e d  as p r e s e n t  in t e r e s t s  and could b e  l imit ed by t h e  

p a r t i e s  t o  remain wi t h in t h e  $10,000 annual e x c l u s i on .  E i t h e r  o f  t h e s e

a p proac h e s  howev e r  will r e s u l t  in a g i f t e d  f utur e  i n t e r e s t  t o  t h e  e x t e nt  o f  t h e  

g r adua t e  inc ent i v e  award r i g h t s  t r ans f e r r e d .  Considerat ion should b e  g i v en to 

l e a v i n g  t h e  g raduat e  inc ent i v e  awards with t h e  ori g inal  primary b en e f i c i a ry  in 

o r d e r  to avoid valuat ion and r e p o r t i n g  complicat ions under e i t h e r  o f  t h e s e  

p r o p o s a l s .  T hi s  approach would mere ly r e qui r e  t hat  a primary b en e f i c i a ry  b e  

a l l owed to rede em his c r e d i t s  toward t h e  tui t ion o f  an a l t e rna t e  b e ne f i c i ary .  

Su b s t i t u t i ons  o f  a l t e rnat e  b e n e f i c i a r i e s  should b e  al lowed at any time under

t h i s  approach in order to r e tain control o v e r  t h e  timing o f  t h e  g i f t  o f  a

p r e s e n t  int e r e s t .

Finally we recommend that  individual purchas e rs  o f  c ont rac t s  b e  p r oh i b i t e d  or 

d i s c o u r a g e d  from pur chas ing  c ont ra c t s  under Plan S e c t i on  3. 3 with unnamed

b e n e f i c i a r i e s .  T h e r e  appears  to b e  no pract i cal  means to e f f e c t  a comple t ed 

g i f t  o f  a pr e s ent  i n t e r e s t  under t h i s  purchas e  opt ion.
a

T h e  s uc c e s s f u l  us e  o f  t h e  Uniform Gi f t s  to Minors Act prov i s i ons  is dependent 

upon t h e  form o f  t h e  t ransaction b e ing  r e s p e c t e d .  T h e  t ransac t ion taken as a 

who l e  may b e  v i ewed as a d i r e c t  g i f t  o f  t h e  cont rac t  r i g h t s  under t h e  s t e p  

t ransac t ion doc t rine .  T h e  p r inc i p l e  d e f e n s e  against  t h i s  v i ew is that  a g i f t  

under t h e  Uniform Gi f t  to Minors Act  is i r r e v o c a b l e  under Alaska s t a t u t e ,  and 

t h a t  t h e  Alaska s t a t u t e  t h e r e f o r e  wil l  control t h e  nature  o f  t h e  g i f t  f or  

f e d e r a l  g i f t  tax purpos e s  as a g i f t  o f  cash f o l l owed by a purchas e  by t h e
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tax purpos e s  as a g i f t  o f  cash f ol lowed by a purchas e  by t h e  custodian f o r  t h e  

minor. , T h e  rul ing  r e qu e s t  should include  a s p e c i f i c  r e q u e s t  f or  de t e rminat ion 

o f  t h e  c h a r a c t e r  o f  t h e  transaction ajcomplished through t h e  Uniform Gi f t s  to 

Minors Act .

T h i s  i s su e  may b e  more troubl e some f or  purchas e s  under t h e  dividend c h e c k o f f  

program on b e h a l f  o f  o t h e r s .  T h e  inse rt ion o f  t e chnical  proc e dur e s  into t h e  

t ransac t i on in o rde r  to quali fy under t h e  Uniform Gi f t s  to Minors Ac t ,  f o r  

e xamp l e  s e t t i n g  up momentary accounts  f or  p a r t i c i p an t s  which s a t i s f y  t h e  

t e chni cal  r e quir ements  o f  t h e  act ,  will l i k e l y  hav e  l e s s  aut h ent i c i ty in t h e  

v i ew o f  t h e  Int e rnal  Re v enue  S e r v i c e .  A ru l ing  request ,  should inc lude  a 

s p e c i f i c  r e q u e s t  as to wh e t h e r  t h e  form o f  t h i s  transact ion will b e  r e s p e c t e d  

wh e t h e r  accomplished by means o f  momentary f inancial accounts or s t a t e  s t a t u t e  

p rov i s i ons  as t h e  ca s e  may b e .
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ALASKA PERMANENT FUND DIVIDEND CHECKOFF PARTICIPATION

Stat ement  o f  Law

Alaska Permanent Fund Dividends are  t a xa b l e  income (D. J .  Gr e i s e n . CA-9, 87-2 

USTC 9608). A taxpaye r in c ont ruc t i v e  r e c e i p t  o f  income r e a l i z e s  income in t h e  

y e ar  in which t h e  income is made a v a i l a b l e  wi t hout  r e duc t i on f o r  amounts 

d i v e r t e d  at t h e  r e q u e s t  o f  t h e  taxpaye r under p r inc i p l e s  out l ined in Re gulation 

1.451-2.

App l i ca t i on o f  th e  Law

T h e  app l i ca t i on o f  permanent fund dividends by pur chas e r s  o f  contract s  under t h e  

p ro g ram wi l l  not a f f e c t  t h e  income tax t r e a tment  o f  t h e  di v idends .  T h e  

p ur c ha s e r  will b e  taxed on t h e  full  dividends by reason o f  having c ons t ruc t i v e  

r e c e i p t  o f  t h e  e n t i r e  di vidend.  T h i s  t r eatment  will b e  a p p l i c a b l e  to t h e  

individual  e n t i t l e d  to r e c e i v e  t h e  dividend i r r e s p e c t i v e  o f  t h e  b e ne f i c i a ry  

named under t h e  Advance Tui t ion Payment Contract .

Recommendations

T h e r e  ar e  no means by which t h e  plan can a f f e c t  t h e  income tax treatment o f  

Alaska Permanent Fund Dividends .  In o rd e r  to p r e v e n t  p o t e nt i a l  misunder­

s t anding s ,  we recommend t ha t  t h e  di v idend c h e c k o f f  p roc e dur e  di r e c t i ons  or 

e x p l a n a t i o n s  p r o v i d e d  t o  p o t e n t i a l  p a r t i c i p a n t s  c l e a r l y  e x p l a i n  t h a t  

p ar t i c i p a t i on will not a f f e c t  t h e  t axa b i l i t y  o f  t h e  g r o s s  dividends payabl e  to 

t h e  par t i c i pant .  Additionally,  conside rat ion should b e  g i v en to c l e ar ly s tat ing
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t h e  t axa b l e  di vidends on t h e  vouch e rs  or s u b s t i t u t e  Form 1099-MISC provided to 

d i v i d e n d  r e c i p i e n t s  in an e f f o r t  to p r e v e n t  unwary p a r t i c i p a n t s  f rom 

und e r r e p o r t i n g  income on t h e i r  individual income tax r e turns .  I t  can b e  

e x p e c t e d  t ha t  some par t i c i pant s  might ,  with hone s t  int entions,  r e por t  only t h e  

net  dividend r e c e i v e d .
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I. E X E C U T I V E  S U M M A R Y  A N D  R E C O M M E N D A T I O N S

T h i s  m e m o r a n d u m  is a c o m p r e h e n s i v e  r e s p o n s e  t o  t h e  
o u t l i n e  of w o r k  and q u e s t i o n s  s e t  f o r t h  in the U n i v e r s i t y ' s  
R e q u e s t  for Proposal. It i n c l u d e s  an e x t e n s i v e  d i s c u s s i o n  of 
s e c u r i t i e s  r e g u l a t i o n  issues, p r a c t i c a l  and l e g a l  i s s u e s  
i n c l u d i n g  issues w i t h  r e s p e c t  t o  m i n o r s ,  a n d  p r o t e c t i o n  o f  the 
p l a n  f r o m  c r e d i t o r s '  c l a i m s ,  a n d  i n c l u d e s  c o m m e n t s  o n  t h e  t e x t  
o f  t h e  d r a f t  pl a n  a n d  t h e  l e g i s l a t i o n ,  a n d  an a n a l y s i s  o f  t a x  
is s ues. In addition, a t t a c h e d  t o  t h e  m e m o r a n d u m  a r e  e x h i b i t s  
o u t l i n i n g  an i n v e s t m e n t  p o l i c y ,  a s t a t e m e n t  o f  r e q u i r e d  
a c t u a r i a l  review, a p r o p o s e d  r e v i s i o n  o f  the d r a f t  l e g i s l a­
tion, as well as a c o p y  of a d r a f t  c o n t r a c t  a n d  o f  a d r a f t  
plan. We r e c o g n i z e  t h a t  s o m e  of o u r  r e c o m m e n d a t i o n s  a r e  
t e n t a t i v e  s i nce th e y  d e p e n d  on t h e  a n a l y s i s  b e i n g  u n d e r t a k e n  
b y  C o o p e r s  & L y b r a n d  i n t o  t h e  a r e a s  w h i c h  w e r e  t h e  s u b j e c t  of 
t h e i r  work. In a d d i t i o n ,  w e  have, no doubt, s p o k e n  on p r a c t i­
cal i s s u e s  of the P l a n  w h i c h  a l r e a d y  h a v e  h a d  e x t e n s i v e  
c o n s i d e r a t i o n  by the U n i v e r s i t y .  We  h a v e  not h a d  a n  o p p o r t u­
n i t y  t o  d i s c u s s  m o s t  o f  o u r  s u g g e s t i o n s  w i t h  J i m  L y n c h  or  
o t h e r s  at the U n i v e r s i t y .  W h e n  t h a t  d i s c u s s i o n  o c c u r s ,  it 
w i l l  n o  d o u b t  c a u s e  a r e v i s i o n  o f  s o m e  of t h e s e  s u g g e s t i o n s .

W e  l o o k  f o r w a r d  t o  f u r t h e r  d i s c u s s i o n  a n d  m e e t i n g s  t o  
c l a r i f y  p r a c t i c a l  a n d  l e g a l  i s s u e s  w h i c h  w e  h a v e  a d d r e s s e d .  
A f t e r  r e v i e w  by the U n i v e r s i t y  o f  o u r  s u b m i s s i o n  a n d  t h a t  of 
C o o p e r s  & Lybrand, w e  w o u l d  e x p e c t  to m e e t  w i t h  J i m  L y n c h  a n d  
o t h e r s  t o  f i n a l l y  r e f i n e  o u r  s u g g e s t i o n s  and to  r e v i s e  t h e  
P l a n  a n d  leg i s l a t i o n .

O u r  r e c o m m e n d a t i o n s  a r e  as follows:

1. S e c u r i t i e s  R e g u l a t i o n  I s s u e s . If the U n i v e r s i t y  is 
to a c h i e v e  a T u i t i o n  C o n t r a c t  e x e m p t  f r o m  s e c u­
riti e s  r e g u l a t i o n  a n d / o r  e x c l u d e d  f r o m  t h e  d e f i n i­
tion i.f s e c u r i t y ,  w e  r e c o m m e n d  t h a t  the l e g i s l a t i o n  
p r o v i d e  t h a t  t u i t i o n  c o n t r a c t  o b l i g a t i o n s  be a 
g e n e r a l  o b l i g a t i o n  of t h e  U n i v e r s i t y  a n d  t h a t  it 
al s o  c o n t a i n  a p r o v i s i o n  r e q u i r i n g  t h e  U n i v e r s i t y  
to s e e k  l e g i s l a t i v e  a p p r o p r i a t i o n s  t o  m a k e  up  a 
d e f i c i e n c y  in P l a n  funds. In a d d i t i o n ,  in t h e  
Plan, we r e c o m m e n d  t h a t  the B o a r d  of R e g e n t s  e s t a b­
lish the A d m i n i s t r a t i v e  C o m m i t t e e  e x p l i c i t l y  t o  
c a r r y  o u t  t h e  P l a n  a n d  r e q u i r e  it to m a k e  p e r i o d i c  
r e p o r t s  to t h e  B o a r d  o f  Reg e n t s .  We a l s o  r e c o m m e n d  
a r e c ital c l a u s e  e s t a b l i s h i n g  t h e  c h a r a c t e r  of  t h e  
A d m i n i s t r a t i v e  C o m m i t t e e  to  c a r r y  o u t  t h e  d a y - t o -  
day a d m i n i s t r a t i o n  of Plan. In c o n n e c t i o n  w i t h  t h e  
s e c u r i t i e s  r e g u l a t i o n s  i s s u e s  we r e c o m m e n d  t h a t  t h e  
U n i v e r s i t y  s e e k  i n t e r p r e t i v e  r u l i n g s  o r  n o - a c t i o n
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l e t t e r s  f r o m  th  ̂ s t a f f  of t h e  S e c u r i t i e s  E x c h a n g e  
C o m m i s s i o n  a n d  the s e c u r i t i e s  r e g u l a t o r s  of the 
v a r i o u s  s t a t e s  w h e r e  C o n t r a c t s  will be offered.

2. P r a c t i c a l  a n d  L e g a l  I s s u e s . T o  a v o i d  p r o b l e m s  
a r i s i n g  f r o m  the p o s s i b i l i t y  of a m i n o r  
d i s a f f i r m i n g  the c o n t r a c t ,  w e  s u g g e s t  t h a t  the 
U n i v e r s i t y  r e d e f i n e  p u r c h a s e r s  so as to  e x c l u d e  
m i n o r s .  W i t h  r e s p e c t  to c l a i m s  of c r e d i t o r s ,  we 
s u g g e s t  a n  a d d i t i o n  t o  t h e  l e g i s l a t i o n  e x e m p t i n g  
fr o m  e x e c u t i o n  t u i t i o n  c r e d i t s  or a c c o u n t s  e s t a b­
li s h e d  u n d e r  the l e g i s l a t i o n .

W i t h  r e s p e c t  to the r e s i d e n c y  and t h e  o t h e r  r e­
q u i r e m e n t s  of t h e  b e n e f i c i a r y  u n d e r  t h e  Plan, it is 
o u r  o p i n i o n  t h a t  t h e s e  d o  not p r e s e n t  p r o b l e m s  
u n d e r  t h e  A l a s k a  C o n s t i t u t i o n .

3. C o m m e n t s  o n  the T e x t  of t h e  D r a f t  P l a n . M a n y  of 
o u r  s u b s t a n t i v e  c o m m e n t s  on t h e  t e x t  of  d r a f t  P l a n  
r e a l l y  a w a i t  c o m m e n t s  of C o o p e r s  & L y b r a n d  on the 
a c t u a r i a l  issu e s .  F o r  e xample, w e  n o t e  t h a t  t h e  
P l a n  c o n t a i n s  a d e f i n i t i o n  o f  C a s h  V a l u e  w h i c h  
a p p a r e n t l y  i n c l u d e s  m a r k e t  v a l u e  of i n v e s t m e n t s .  
It p r o v i d e s  for d i s t r i b u t i o n  of e x c e s s  o f  C a s h  
V a l u e  o v e r  T u i t i o n  V a l u e  on an a n n u a l  b a s i s  to b o t h  
a s c h o l a r s h i p  a c c o u n t  a v a i l a b l e  g e n e r a l l y  to s t u­
d e n t s  t o  be  s e l e c t e d  by  the B o a r d  of R e g e n t s  and to 
the b e n e f i c i a r y  on g r a d u a t i o n .  W e  a s s u m e  t h e  
a c t u a r i e s  w i l l  s p e a k  t o  t h i s  f e a t u r e  of  the Plan, 
a l o n g  w i t h  the i s s u e  of w h e t h e r  an u n l i m i t e d  n u m b e r  
of t u i t i o n  c r e d i t s  m a y  be p u r c h a s e d .  W e  n o t e  t h a t  
s o m e  o t h e r  p l a n s  d o  not p r o v i d e  f o r  C a s h  V a l u e  
r e f u n d s  a s  d o e s  t h i s  P l a n  in c e r t a i n  instances. 
U n d e r  T r a n s f e r  o f  B e n e f i t s  we q u e s t i o n  w h e t h e r  the 
P l a n ' s  p r o v i s i o n  for t h r e e  a l t e r n a t e  b e n e f i c i a r i e s  
is a d m i n i s t r a t i v e l y  w o r k a b l e .

4. L e g i s l a t i o n . U n d e r  o u r  s u g g e s t i o n s  f o r  l e g i s l a t i v e  
c h a n g e s ,  w e  s u g g e s t  an a d d i t i o n  t o  AS  1 4 . 4 0 . 8 0 9  to 
p r o v i d e  f o r  l e g i s l a t i v e  a p p r o p r i a t i o n  to the U n i­
v e r s i t y  f o r  a n y  d e f i c i e n c i e s  in t h e  fund on an 
a n n u a l  ba s i s .  In  AS 1 4 . 40.811, we  s u g g e s t  th a t  the 
s t a t u t e  n o t  m a n d a t e  an i n s t a l l m e n t  p u r c h a s e  p l a n  
b u t  l e a v e  the a d o p t i o n  of s u c h  a p l a n  to the 
B o a r d ' s  d i s c r e t i o n .

5. T a x  E x e m p t i o n . Finally, w i t h  r e s p e c t  to our tax 
r e c o m m e n d a t i o n s ,  w e  suggest, s i m i l a r l y  to our 
r e c o m m e n d a t i o n s  u n d e r  the s e c u r i t i e s  analysis, t h a t
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the o b l i g a t i o n  to  p a y  b e n e f i t s  be m a d e  a c o n t r a c t u­
al o b l i g a t i o n  of the U n i v e r s i t y  and t h a t  it a l s o  be 
s u p p o r t e d  b y  t h e  m o r a l  o b l i g a t i o n  o f  the S t a t e .  We 
f u r t h e r  s u g g e s t  m a k i n g  the P l a n  a g e n e r a l  a s s e t  of 
the U n i v e r s i t y  a n d  m i n i m i z i n g  its t r u s t  a t t r i b u t e s .  
T h i s  s u g g e s t i o n  is not i m p o r t e d  i n t o  t h e  l e g i s l a­
tive d r a f t  at t h i s  t i m e  b e c a u s e  w e  n e e d  t o  d i s c u s s  
it w i t h  y o u  a n d  C o o p e r s  & L y brand, w h o  w e  u n d e r­
sta n d  h a s  rece n t ,  d i r e c t  e x p e r i e n c e  w i t h  r e p r e s e n­
ta t i o n  b e f o r e  t h e  I n t e r n a l  R e v e n u e  S e r v i c e  o n  t h e s e  
m a t t e r s .  W e  a l s o  w i s h  to c o n f e r  w i t h  y o u  and 
C o o p e r s  & L y b r a n d  b e f o r e  s u g g e s t i n g  a c o u r s e  of 
a c t i o n  w i t h  r e s p e c t  to p o s s i b l y  r e q u e s t i n g  a p r i­
va t e  l e t t e r  r u l i n g  from t h e  I n t e r n a l  R e v e n u e  S e r­
vice.

II. S E C U R I T I E S  R E G U L A T I O N  IS S U E S

A. I n t r o d u c t i o n

A c t i v i t i e s  r e l a t e d  to the o f f e r i n g  a n d  s a l e  of 
s e c u r i t i e s  a r e  r e g u l a t e d  bo t h  by the f e d e r a l  g o v e r n m e n t  
a n d  by e a c h  of t h e  states. T h e  s t a t e  s e c u r i t i e s  laws 
t h a t  s h o u l d  b e  a d d r e s s e d  include, at a m i n i m u m ,  the 
A l a s k a  S e c u r i t i e s  Act, b e c a u s e  the U n i v e r s i t y ,  w h i c h  will 
o f f e r  the C o n t r a c t s ,  is l o c a t e d  in Alas k a .  T h e  s e c u r i­
t i e s  laws o f  a n y  s t a t e  in w h i c h  a P u r c h a s e r  o f  a C o n t r a c t  
o r  B e n e f i c i a r y  u n d e r  a C o n t r a c t  r e s i d e s  a l s o  m u s t  be 
a d d r e s s e d ,  b e c a u s e  t h e  C o n t r a c t  m a y  be c o n s i d e r e d  to ha v e  
b e e n  o f f e r e d  t o  t h e m  in t h e i r  r e s p e c t i v e  s t a t e s  of 
r e s i d e n c e .

U n d e r  b o t h  federal and s t a t e  s e c u r i t i e s  law, 
t h e  Plan r a i s e s  t w o  b a s i c  issues: (i) w h e t h e r  a C o n t r a c t
is a s e c u r i t y ,  a n d  (ii) if a C o n t r a c t  is a security, 
w h e t h e r  it is e x e m p t  f r o m  r egulation. T h i s  d i s c u s s i o n  
t r e a t s  f i r s t  t h e  i s s u e  of e x e m p t i o n  fr o m  r e g u l a t i o n ,  
b e c a u s e  it a p p e a r s  t h a t  a C o n t r a c t  w i l l  be  e x e m p t  from 
r e g u l a t i o n  u n d e r  t h e  fede r a l  s e c u r i t i e s  l a w s  a n d  u n d e r  
t h e  A l a s k a  S e c u r i t i e s  Act. O f  course, b e f o r e  o f f e r i n g  
C o n t r a c t s  t o  P u r c h a s e r s  o r  B e n e f i c i a r i e s  in s t a t e s  o t h e r  
t h a n  A l a s k a ,  t h e  e x e m p t  s t a t u s  of the C o n t r a c t  in t h o s e  
s t a t e s  a l s o  m u s t  b e  e s t a b l i s h e d .  W e  h a v e  n o t  u n d e r t a k e n  
a s u r v e y  o f  t h e  s e c u r i t i e s  laws of t h e  o t h e r  49 states, 
the D i s t r i c t  of  C o l u m b i a ,  Guam, or  P u e r t o  R i c o  for this 
p u r p o s e  as p a r t  of t h i s  report. Instead, w e  e x a m i n e  the 
law in A l a s k a  as a n  e x a m p l e  of the a n a l y s i s  t h a t  m a y  be 
n e c e s s a r y  in o t h e r  j u r i s d i c t i o n s .  In a d d i t i o n ,  we note 
t h a t  m o s t  s t a t e  s e c u r i t i e s  laws a r e  p a t t e r n e d  a f t e r  a
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A l a s k a  S e c u r i t i e s  A c t  s h o u l d  have s i m i l a r  c o u n t e r p a r t s  in 
m a n y  o t h e r  states.

B. E x e m p t i o n s  f r o m  F e d e r a l  S e c u r i t i e s  r e g u l a t i o n

1 . E x e m p t i o n  f r o m  R e g i s t r a t i o n  u n d e r  the S e c u r i t­
ies A c t  of 1933

U n d e r  S e c t i o n  3(a)(2) of the S e c u r i t i e s  
A c t  of 1933 (the " S e c u r i t i e s  A c t " ) ,  c o n t r a c t s  are 
e x e m p t  s e c u r i t i e s  t h a t  a r e  n o t  s u b j e c t  t o  the 
r e g i s t r a t i o n  r e q u i r e m e n t s  of the S e c u r i t i e s  Act. 
S e c t i o n  3(a)(2) of the S e c u r i t i e s  A c t  s t a t e s  in 
p e r t i n e n t  p a r t  as follows:

" E x c e p t  as h e r e i n a f t e r  e x p r e s s l y  
p r o v i d e d ,  t h e  p r o v i s i o n s  of this 
t i t l e  [ S e c u r i t i e s  Act] s h a l l  not 
a p p l y  t o  any of t h e  f o l l o w i n g  c l a s s­
es of s e c u r i t i e s ...(2 ) a n y  s e c u r i t y  
i s s u e d  o r  g u a r a n t e e d  b y . . . a n y  S t a t e  
of t h e  U n i t e d  S t a tes, o r  b y  any
p o l i t i c a l  s u b d i v i s i o n  of a 
S t a t e . . . o r  b y  a n y  p u b l i c  i n s t r u m e n­
t a l i t y  of o n e  or m o r e  S t a t e s . . . o r  by 
a n y  p e r s o n  c o n t r o l l e d  o r  s u p e r v i s e d  
by a n d  a c t i n g  as an i n s t r u m e n t a l i t y  
of the G o v e r n m e n t  of t h e  U n i t e d
S t a t e s  p u r s u a n t  t o  a u t h o r i t y  g r a n t e d  
by t h e  C o n g r e s s  of t h e  U n i t e d
S t a t e s . . . . "  [ E m p h a s i s  a d d ed.]

T h e  l e g i s l a t i v e  h i s t o r y  of S e c t i o n
3( a )(2) i n d i c a t e s  t h a t  the t e r m  " p u blic i n s t r u m e n­
ta l i t y "  in t h i s  s e c t i o n  w o u l d  b e  c o n s t r u e d  b r o a d l y  
e n o u g h  t o  i n c l u d e  b o t h  the U n i v e r s i t y  and t h e  Plan. 
As o r i g i n a l l y  e n a c t e d ,  S e c t i o n  3(a)(2) e x e m p t e d  
s e c u r i t i e s  i s s u e d  by "any S t a t e  of t h e  U n i t e d  
S t a t e s ,  or  b y  a n y  p o l i t i c a l  s u b d i v i s i o n  o f  a S t a t e  
or T e r r i t o r y ,  o r  by a n y  p u b l i c  i n s t r u m e n t a l i t y  of 
o n e  or m o r e  S t a t e s  o r  T e r r i t o r i e s  "e x e r c i s i n g  an 
e s s e n t i a l  g o v e r n m e n t  f u n c t i o n " ( e m p h a s i s  a d d e d ) .  
In 1934, t h e  s e c t i o n  w a s  a m e n d e d  to d e l e t e  t h e  
p h r a s e  " e x e r c i s i n g  an e s s e n t i a l  g o v e r n m e n t  f u n c­
ti o n . "  T h e  c o n f e r e n c e  r e p o r t  c o n c e r n i n g  t h a t  
a m e n d m e n t  i n d i c a t e s  t h a t  it w a s  a d o p t e d  t o  e x t e n d  
"the s c o p e  of the p u b l i c  i n s t r u m e n t a l i t y  e x e m p t i o n  
to  e x p a n d i n g  a c t i v i t i e s  in w h i c h  g o v e r n m e n t s  a r e  
e n g a g i n g . "  H.R. Rep. No. 1838 ( C o n f e r e n c e  R e p o r t ) ,  
7 3 r d  C o ng. Sd. Sess. 40 (1934). E d u c a t i o n ,  the
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f u n c t i o n  s e r v e d  by the Plan, l o n g  has b e e n  r e c o g­
n i z e d  as a f u n c t i o n  of s t a t e  g o v e r n m e n t ,  and, 
in d eed, as an e s s e n t i a l  g o v e r n m e n t a l  f u n c t i o n .  For 
e x a m p l e ,  B r o w n  v. B o a r d  of E d u c a t i o n , 483 U.S. 493 
(1954), d e s c r i b e s  e d u c a t i o n  as " p e r h a p s  t h e  m o s t  
i m p o r t a n t  f u n c t i o n  of s t a t e  and l o c a l  g o v e r n m e n t s . "  
M o r e o v e r ,  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  d e t e r m i n e d  
the U n i v e r s i t y  to be an i n s t r u m e n t a l i t y  of the 
S t a t e .  U n i v e r s i t y  of A l a s k a  v. N a t i o n a l  A i r c r a f t  
L e a s i n g .  L t d . . 536 P . 2d 121 ( A l a s k a  1975).

T h e r e f o r e ,  it is our o p i n i o n  t h a t  the 
U n i v e r s i t y  q u a l i f i e s  as a " p u b l i c  i n s t r u m e n t a l i t y "  
of t h e  S t a t e  of A l a s k a  for p u r p o s e s  of S e c t i o n  
3 ( a )(2) of t h e  S e c u r i t i e s  Act. T h e  e s s e n t i a l  
n a t u r e  of the e d u c a t i o n  f u n c t i o n  w o u l d  h a v e  c a u s e d  
t h e  U n i v e r s i t y  to be  c o n s i d e r e d  a " p u b l i c  i n s t r u­
m e n t a l i t y "  u n d e r  S e c t i o n  3(a)(2) e v e n  b e f o r e  its 
1934 a m e n d m e n t .  A t  l e a s t  u n d e r  t h e  a m e n d m e n t ,  the 
P l a n  a l s o  s h o u l d  b e  c o n s i d e r e d  a " p u b l i c  i n s t r u m e n­
t a l i t y . "  R e g a r d l e s s  of the f o r m  of t h e  P l a n  (i.e., 
as a s e p a r a t e  l e g a l  e n t i t y  such as a c o r p o r a t i o n  or 
tr u s t ,  o r  an i n t e g r a l  pa r t  of t h e  S t a t e  oi t h e  
U n i v e r s i t y ) ,  it  is a v e h i c l e  t h r o u g h  w h i c h  t h e  
U n i v e r s i t y  w i l l  c a r r y  out its r e s p o n s i b i l i t i e s  
u n d e r  the A l a s k a  T r u s t  F u n d  A c t  a n d  m o r e  g e n e r a l l y  
a s s i s t  in c a r r y i n g  out its f u n c t i o n s  as a s t a t e  
U n i v e r s i t y .

2. E x e m p t i o n  f r o m  the S e c u r i t i e s  E x c h a n g e  A c t  of 
1934

T h e  S e c u r i t i e s  E x c h a n g e  A c t  of 1934 (the 
" E x c h a n g e  A c t " )  r e g u l a t e s  c e r t a i n  s e c u r i t i e s  b r o­
ke r s  a n d  d e a l e r s .  S e c t i o n  3(d) of  t h e  E x c h a n g e  A c t  
p r o v i d e s  as f o l l o w s :

"no i s s u e r  of m u n i c i p a l  s e c u r i t i e s  or 
o f f i c e r  o r  e m p l o y e e  t h e r e o f  a c t i n g  i n  the 
c o u r s e  o f  h i s  o f f i c i a l  d u t i e s  as su c h  
s h a l l  be  d e e m e d  t o  be a " b r o k e r " ,  " d e a l­
er", or  " m u n i c i p a l  s e c u r i t i e s  d e a l e r "  
s o l e l y  b y  r e a s o n  of b u y i n g ,  s e l l i n g ,  or 
e f f e c t i n g  t r a n s a c t i o n s  in t h e  i s s u e r ' s  
s e c u r i t i e s ."

S e c t i o n  3 ( a ) (29) of t h e  S e c u r i t i e s  E x c h a n g e  A c t  
d e f i n e s  " m u n i c i p a l  s e c u r i t i e s "  a s  f o l l o w s :
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"The t e r m  'municipal s e c u r i t i e s '  
m e a n s  s e c u r i t i e s  w h i c h  a r e  d i r e c t  
o b l i g a t i o n s  of, or o b l i g a t i o n s  g u a r­
a n t e e d  as t o  p r i n c i p a l  or  i n t e r e s t  
by, a S t a t e  or any p o l i t i c a l  s u b d i­
v i s i o n  t h e r e o f  or any a g e n c y  or 
i n s t r u m e n t a l i t y  of a S t a t e  or any 
p o l i t i c a l  s u b d i v i s i o n  t h e r e o f ,  or 
a n y  m u n i c i p a l  c o r p o r a t e  i n s t r u m e n­
t a l i t y  of o n e  or mo r e  S t a t e s , . . . . "

F o r  t h e  s a m e  r e a s o n s  as t h o s e  s t a t e d  a b o v e  w i t h  
r e g a r d  t o  e x e m p t i o n  from t h e  S e c u r i t i e s  Act, it is 
o u r  o p i n i o n  t h a t  the Plan is a n  i n s t r u m e n t a l i t y  of 
the S t a t e  of Alaska. B e c a u s e  C o n t r a c t s  are d i r e c t  
o b l i g a t i o n s  of t h e  Plan, t h e y  a r e  m u n i c i p a l  s e c u r i­
t i e s  u n d e r  t h e  E x c h a n g e  Act, a n d  o f f i c e r s  or e m­
p l o y e e s  of t h e  U n i v e r s i t y  w h o  s e l l  C o n t r a c t s  in the 
c o u r s e  o f  t h e i r  o f f i c i a l  d u t i e s  a r e  e x e m p t  f r o m  t h e  
E x c h a n g e  Act.

3. E x e m p t i o n s  f r o m  O t h e r  F e d e r a l  S e c u r i t i e s  L a w s

B e c a u s e  of the s t a t u s  of the U n i v e r s i t y  
a n d  the P l a n  as pu b l i c  i n s t r u m e n t a l i t i e s ,  we  a l s o  
ar e  of the o p i n i o n  that the P l an, its o p e r a t i o n ,  
an d  the o f f e r i n g  and sale of C o n t r a c t s  u n d e r  t ^ e  
P l a n  a r e  e x e m p t  from the p r o v i s i o n s  of the T r u s t  
I n d e n t u r e  A c t  of 1939, the I n v e s t m e n t  C o m p a n y  A c t  
of 1940 a n d  the I n v e s t m e n t  A d v i s o r s  Act of 1940.

C. E x e m p t i o n s  u n d e r  the A l a s k a  S e c u r i t i e s  A c t

A S  4 5 . 5 5 . 0 7 0  of the A l a s k a  S e c u r i t i e s  A c t  
r e q u i r e s  t h e  r e g i s t r a t i o n  of c e r t a i n  s e c u r i t i e s  
b e f o r e  t h e i r  o f f e r  and sale in A l a s k a .  However, AS  
4 5 . 5 5 . 1 4 0 ( a ) ( 1 )  p r o v i d e s  the f o l l o w i n g  e x e m p t i o n  
f r o m  t h i s  r e q u i r e m e n t :

"The f o l l o w i n g  s e c u r i t i e s  are e x­
e m p t e d  f r o m  AS 4 5 . 5 5 . 0 7 0 :  (1) a
s e c u r i t y ,  i n c l u d i n g  a r e v e n u e  o b l i­
gat i o n ,  i s s u e d  or g u a r a n t e e d  b y  the 
U n i t e d  States, a state, a p o l i t i c a l  
s u b d i v i s i o n  of a state, o r  an a g e n c y  
or  c o r p o r a t e  or o ther i n s t r u m e n t a l i­
ty of o n e  o r  m o r e  of t h e  for e g o i n g ;  
o r  a c e r t i f i c a t e  of d e p o s i t  of a n y  
of t h e  f o r e g o i n g ; "
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A s  d i s c u s s e d  a b o v e ,  b o t h  the U n i v e r s i t y  a n d  the 
P l a n  are i n s t r u m e n t a l i t i e s  of t h e  S t a t e  of A l a s k a ,  
a n d  t h e r e f o r e  C o n t r a c t s  are e x e m p t  f r o m  t h e  s e c u r i­
t i e s  r e g i s t r a t i o n  r e q u i r e m e n t s  of t h e  A l a s k a  S e c u­
r i t i e s  A c t  u n d e r  t h i s  pro v i s i o n .

A S  4 5 . 5 5 . 0 3 0 ( a )  of the A l a s k a  S e c u r i t i e s  
A c t  r e q u i r e s  t h e  r e g i s t r a t i o n  of s e c u r i t i e s  b r o k e r -  
d e a l e r s  w h o  o f f e r  s e c u r i t i e s  f o r  s a l e  in A l a s k a .  
H o w e v e r ,  u n d e r  AS  4 5 . 5 5 . 1 3 0 ( 3 ) ( B ), t h e  i s s u e r  of a 
s e c u r i t y  is e x c l u d e d  f r o m  the d e f i n i t i o n  of " b r o­
k e r - d e a l e r "  u n d e r  t h e  A l a s k a  S e c u r i t i e s  Act. 
T h e r e f o r e ,  o f f i c e r s  a n d  e m p l o y e e s  of the U n i v e r s i­
ty, as t h e  i s s u e r  of C o n t r a c t s  u n d e r  the Plan, m a y  
o f f e r  a n d  s e l l  c o n t r a c t s  w i t h o u t  r e g i s t e r i n g  as 
b r o k e r - d e a l e r s  u n d e r  t h e  A l a s k a  S e c u r i t i e s  Act.

S t a t u s  of C o n t r a c t s  as S e c u r i t i e s

1. I n t r o d u c t i o n

In a d d i t i o n  to b e i n g  e x e m p t  f r o m  r e g u l a­
t i o n  u n d e r  f e d e r a l  s e c u r i t i e s  l a w  a n d  t h e  A l a s k a  
S e c u r i t i e s  A c t  u n d e r  e x e m p t i o n s  for s e c u r i t i e s  of 
p u b l i c  i n s t r u m e n t a l i t i e s ,  C o n t r a c t s  m a y  be e x e m p t  
f r o m  r e g i s t r a t i o n  a n d  o t h e r  s e c u r i t i e s  r e g u l a t o r y  
r e q u i r e m e n t s  b e c a u s e  t h e y  are n o t  c o n s i d e r e d  t o  be 
" s e c u r i t i e s "  f o r  p u r p o s e s  of t h o s e  r e q u i r e m e n t s .  
B e c a u s e  the s t r u c t u r e  of t h e  P l a n  m a y  c h a n g e  in 
w a y s  t h a t  w o u l d  c a u s e  C o n t r a c t s  n o t  to be e x e m p t  
f r o m  s e c u r i t i e s  r e g u l a t i o n  u n d e r  the a b o v e  a n a l y s i s  
of s t a t u t o r y  e x e m p t i o n s ,  it is w o r t h w h i l e  to b r i e f­
ly c o n s i d e r  u n d e r  w h a t  c i r c u m s t a n c e s  C o n t r a c t s  
w o u l d  n o t  b e  c o n s i d e r e d  " s e c u r i t i e s "  for p u r p o s e s  
of f e d e r a l  a n d  s t a t e  s e c u r i t i e s  laws.

2. F e d e r a l  S e c u r i t i e s  Laws

S e c t i o n  2(1) of the S e c u r i t i e s  A c t  b r o a d­
ly d e f i n e s  t h e  t e r m  "se c u r i t y "  t o  i n c l u d e  t h e  t e r m  
" i n v e s t m e n t  c o n t r a c t . "  T h e  t e r m  " i n v e s t m e n t  c o n­
tr a c t "  is n o t  f u r t h e r  d e f i n e d  u n d e r  t h e  S e c u r i t i e s  
A c t  or r e g u l a t i o n s  a d o p t e d  p u r s u a n t  t o  t h a t  Act. 
In S e c u r i t i e s  a n d  E x c h a n g e  C o m m i s s i o n  v. W. J. 
H o w e y  C o . . 328 U.S. 293, at 298 (1946), t h e  S u p r e m e  
C o u r t  of t h e  U n i t e d  Sta t e s  set f o r t h  w h a t  has 
b e c o m e  t h e  g e n e r a l l y  a c c e p t e d  d e f i n i t i o n  of an 
i n v e s t m e n t  c o n t r a c t :



"A c o n t r a c t ,  t r a n s a c t i o n ,  or  s c h e m e  
w h e r e b y  a p e r s o n  i n v e s t s  his m o n e y  
i n  a c o m m o n  e n t e r p r i s e  a n d  is led t o  
e x p e c t  p r o f i t s  s o l e l y  f r o m  t h e  e f­
f o r t s  of the p r o m o t e r  o r  a t h i r d  
p a r t y ,  it b e i n g  i m m a t e r i a l  w h e t h e r  
t h e  s h a r e s  in the e n t e r p r i s e  a r e  
e v i d e n c e d  by formal c e r t i f i c a t e s  o r  
b y  n o m i n a l  i n t e r e s t s  in t h e  p h y s i c a l  
a s s e t s  e m p l o y e d  in t h e  e n t e r p r i s e . "

In S E C  v. K o s c o t  I n t e r p l a n e t a r y .  I n c . . 497 F. 2 d  
473, at  477 (5th Cir. 1974), t h e  c o u r t  s u m m a r i z e d  
t h e  H o w e y  te s t  as c o n s i s t i n g  of t h r e e  e l e m e n t s :
(i) t h a t  t h e r e  is an i n v e s t m e n t  of m o n e y ;  (ii) t h a t  
t h e  s c h e m e  in w h i c h  an i n v e s t m e n t  is m a d e  f u n c t i o n s  
as a c o m m o n  e n t e r p r i s e ;  a n d  (iii) u n d e r  t h e  scheme, 
p r o f i t s  a r e  d e r i v e d  s o l e l y  f r o m  the e f f o r t s  of 
i n d i v i d u a l s  o t h e r  t h a n  t h e  i n v e s t o r s .

A n  i n v e s t m e n t  t y p i c a l l y  i n v o l v e s  p a r t i n g  
w i t h  m o n e y  for the p u r p o s e  a n d  in  t h e  r e a s o n a b l e  
e x p e c t a t i o n  of m a k i n g  a p r o f i t .  See, S E C  v. E n e r g y  
G r o u p  of  A m e r i c a .  I n c . . 459 F. Supp. 1234 (S.D. NY 
1978). A  P u r c h a s e r  of a C o n t r a c t  u n d e r  t h e  A l a s k a  
P l a n  d o e s  n o t  p r i m a r i l y  s e e k  a p r o f i t  in t h e  o r d i­
n a r y  b u s i n e s s  sense. N o n e t h e l e s s ,  t h e  P u r c h a s e r  
d o e s  s e e k  a n  e c o n o m i c  b e n e f i t  b y  e n t e r i n g  i n t o  the 
c o n t r a c t :  to  s e c u r e  and q u a n t i f y  t h e  e x p e n s e  of
c o l l e g e  t u i t i o n  for the b e n e f i t  of t h e  B e n e f i c i a r y .

T h e  r e q u i r e m e n t  of a c o m m o n  e n t e r p r i s e  
m e a n s  t h a t  t h e r e  m u s t  be an e n t e r p r i s e  "in w h i c h  
t h e  f o r t u n e s  of the i n v e s t o r  a r e  i n t e r w o v e n  w i t h  
a n d  d e p e n d e n t  u p o n  the e f f o r t s  a n d  s u c c e s s  o f  t h o s e  
s e e k i n g  t h e  i n v e s t m e n t  of t h i r d  p a r t i e s . "  SEC v. 
G l e n n  W. T u r n e r  E n t e r p r i s e s . 474 F . 2 d  476, 482 n.7 
(9th Ci r .  1978), c e r t  d e n i e d ,  414 U.S. 821 (1973). 
T h e  c o m m o n a l i t y  r e q u i r e d  is v e r t i c a l  ( b e t w e e n  the 
i n v e s t o r  a n d  the p r o m o t e r )  r a t h e r  t h a n  h o r i z o n t a l  
(a m o n g  m u l t i p l e  i n v e s t o r s ) .  U n d e r  t h e  Plan, the 
P u r c h a s e r  r e c e i v e s  no  d i r e c t  r e t u r n  f r o m  t h e  P l a n  
e x c e p t  in t h e  e v e n t  of a r e f u n d  of C a s h  V a l u e  u n d e r  
S e c t i o n  5 . 1 . a of the P l a n  if t h e  U n i v e r s i t y  c a n n o t  
m e e t  i t s  o b l i g a t i o n s  u n d e r  t h e  Plan. O t h e r w i s e ,  
C a s h  V a l u e  or T u i t i o n  V a l u e  is p a y a b l e  f o r  the 
b e n e f i t  of a t h i r d  party.

It is not c l e a r  w h e t h e r  t h e  r e q u i r e m e n t  
t h a t  p r o f i t s  be d e r i v e d  s o l e l y  f r o m  t h e  e f f o r t s  of



a p r o m o t e r  o r  t h i r d  p a r t y  a p p l i e s  to  the Plan. 
A l t h o u g h  t h e  p r i n c i p a l  b e n e f i t  u n d e r  t h e  Plan, 
T u i t i o n  Va l u e ,  is i n d e p e n d e n t  of the i n v e s t m e n t  
p e r f o r m a n c e  of t h e  Plan, t h e  B e n e f i c i a r y  m a y  r e­
c e i v e  p r o f i t  f r o m  C a s h  V a l u e  i n c r e a s e s .

3. S t a t e  S e c u r i t i e s  Laws

S e c t i o n  130(12) of t h e  A l a s k a  S e c u r i t i e s  
Act, AS 4 5 . 5 5 . 1 3 0 ( 1 2 ) ,  d e f i n e s  the t e r m  " s e c u r i t y "  
b r o a d l y  to i n c l u d e  t h e  t e r m  " i n v e s t m e n t  c o n t r a c t . "  
T h e  t e r m  " i n v e s t m e n t  c o n t r a c t "  is n o t  f u r t h e r  
d e f i n e d  u n d e r  t h e  A l a s k a  S e c u r i t i e s  Act. H o w e v e r ,  
in H e n t z n e r  v. S t a t e . 613 P . 2d  821 ( A l a s k a  1980), 
and W h e e l e r  v. S t a t e . 659 P . 2d 1241 ( A l a s k a  1983), 
the A l a s k a  S u p r e m e  C o u r t  i n t e r p r e t e d  t h e  t e r m  in 
the s a m e  m a n n e r  as the t e r m  w a s  i n t e r p r e t e d  for 
p u r p o s e s  of f e d e r a l  s e c u r i t i e s  l a w  in S e c u r i t i e s  
and E x c h a n g e  C o m m i s s i o n  v. W.J. H o w e y  C o m p a n y , 328 
U.S. 293 (1946), a n d  S E C  v. G l e n n  W. T u r n e r  E n t e r­
pr i s e s  . 474 F .2d 476 (9th Cir. 1978). T h e  a p p l i c a­
ti o n  of t h e  c r i t e r i a  for an i n v e s t m e n t  c o n t r a c t  
u n d e r  t h e s e  c a s e s  t o  C o n t r a c t s  u n d e r  t h e  P l a n  is 
a d d r e s s e d  in t h e  d i s c u s s i o n  a b o v e  o f  t h e  s t a t u s  of 
C o n t r a c t s  as  s e c u r i t i e s  u n d e r  f e d e r a l  law.

T h e  d e f i n i t i o n  o f  a s e c u r i t y  u n d e r  t h e  
A l a s k a  S e c u r i t i e s  A c t  al s o  i n c l u d e s  a r i s k  c a p i t a l  
t e s t  as follows:

" . . . i n v e s t m e n t  of m o n e y  o r  m o n e y ' s  w o r t h  
i n c l u d i n g  g o o d s  f u r n i s h e d  o r  s e r v i c e s  
p e r f o r m e d  in t h e  r i s k  c a p i t a ]  of a v e n ­
tu r e  w i t h  t h e  e x p e c t a t i o n  of s o m e  b e n e f i t  
to the i n v e s t o r  w h e r e  t h e  i n v e s t o r  h a s  n o  
d i r e c t  c o n t r o l  over t h e  i n v e s t m e n t  or 
p o l i c y  d e c i s i o n  of t h e  v e n t u r e ; "

T h i s  p o r t i o n  of t h e  d e f i n i t i o n  of a s e c u r i t y  h a s  
n o t  b e e n  i n t e r p r e t e d  by t h e  A l a s k a  S u p r e m e  Court. 
How e v e r ,  t h e  r i s k  c a p i t a l  t e s t  h a s  b e e n  u s e d  in 
o t h e r  j u r i s d i c t i o n s  i n t e r p r e t i n g  s e c u r i t i e s  l a w s  
s i m i l a r  t o  t h a t  of Alaska. See, A M F A C  M o r t g a g e  
C o r p o r a t i o n  v. A r i z o n a  M a l l  of  T e m p e .  I n c . . CCH 
Fed. Sec. L. Rep. 96,588 (9th Cir. 1978).

O n e  m a y  u s e  the a r g u m e n t s  s t a t e d  i n  t h e  c o n­
te x t  of t h e  f e d e r a l  d e f i n i t i o n  o f  a n  i n v e s t m e n t  
c o n t r a c t  t o  d i s t i n g u i s h  t h e  P l a n  f r o m  t h e  e l e m e n t s  
of the r i s k  c a p i t a l  test s e t  f o r t h  in A M F A C  M o r t -
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g age. F o r  example, t h e r e  is n o  " i n v e s t m e n t "  of 
m o n e y  as t h a t  term is n o r m a l l y  i n t e r p r e t e d .  See, 
S E C  v. E n e r g y  G r o u p  of A m e r i c a , s u p r a . T h e  funds 
p r o v i d e d  b y  a P u r c h a s e r  a r e  n o t  "at r i s k , "  p r o v i d e d  
t h e  U n i v e r s i t y ,  at all t i m e s  t h r o u g h o u t  t h e  d u r a­
ti o n  of e x i s t e n c e  of t h e  Plan, h a s  the financial 
a b i l i t y  to  r e f u n d  t h o s e  f u n d s  t o  t h e  Purchaser. 
W h i l e  t h e  P u r c h a s e r  d o e s  n o t  u n d e r  t h e  Pl a n  have 
a n y  c o n t r o l  o v e r  the U n i v e r s i t y  a n d  its i n v e s t m e n t  
p o l i c y  r e g a r d i n g  t h e  Plan, t h e  e x p e c t a t i o n  of the 
P u r c h a s e r  is not a p r o f i t  b u t  r a t h e r  T u i t i o n  C r e d­
its w h i c h  m a y  be u s e d  b y  t h e  B e n e f i c i a r y .  W h i l e  
t h e r e  is " s o m e  b e n e f i t "  to be  d e r i v e d  here, i.e., 
c o s t  sav i n g s ,  it is not t h e  s o r t  of b e n e f i t  n o r m a l­
ly a s s o c i a t e d  wi t h  r i s k  c a p i t a l  v e n t u r e s .  See, 
U n i t e d  H o u s i n g  F o u n d a t i o n  v. F o r m a n , s u p r a .

F or the r e a s o n s  s t a t e d  above, it is our 
c o n c l u s i o n  t h a t  the P l a n  a n d  the C o n t r a c t s  will not 
b e  i n v e s t m e n t  c o n tracts, a n d  w i l l  n o t  m e e t  the risk 
c a p i t a l  t e s t  of t h e  A l a s k a  S e c u r i t i e s  Act. T h e r e­
fore, t h e  Pl a n  a n d  t h e  C o n t r a c t s  s h o u l d  n o t  be 
s e c u r i t i e s  for p u r p o s e s  of the A l a s k a  S e c u r i t i e s  
Act.

E. C h a n g e s  t o  t h e  P l a n  t o  R e i n f o r c e  E x e m p t i o n  From 
S e c u r i t i e s  R e g u l a t i o n

A l t h o u g h  w e  b e l i e v e  t h a t  a C o n t r a c t  
s h o u l d  b e  e x e m p t  from s e c u r i t i e s  r e g u l a t i o n  and, 
in d eed, s h o u l d  not e v e n  be  c o n s i d e r e d  a s e c u r i t y  
f or t h a t  purpose, w e  p r o p o s e  s e v e r a l  c h a n g e s  t o  the 
P l a n  to r e i n f o r c e  this c o n c l u s i o n .  T h e  first set 
of c h a n g e s  a d d r e s s e s  e x e m p t i o n  f r o m  r e g u l a t i o n ;  the 
s e c o n d  s e t  of c h a n g e s  a d d r e s s e s  e x c l u s i o n  from the 
d e f i n i t i o n  of security.

1. E x e m p t i o n  from R e g u l a t i o n

(a) M o d i f y  the U n i v e r s i t y  L e g i s l a t i o n  to
p r o v i d e  for a g e n e r a l  o b l i g a t i o n  g u a r­
an t e e  of the A l a s k a  P l a n  b y  the U n i v e r s i­
ty, and a r e q u i r e m e n t  t h a t  t h e  U n i v e r s i t y  
s e e k  l e g i s l a t i v e  a p p r o p r i a t i o n s  to ma k e  
u p  any d e f i c i e n c y  in P l a n  f u n d s  (a "moral 
o b l i g a t i o n "  p l e d g e ) . S u c h  c h a n g e s  will 
r e i n f o r c e  t h e  a r g u m e n t  t h a t  t h e  Plan is 
an i n s t r u m e n t a l i t y  o f  t h e  s t a t e  for p u r­
p o s e s  o f  e x e m p t i o n  f r o m  s e c u r i t i e s  r e g u­
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lation. O u r  d r a f t  l e g i s l a t i o n ,  E x h i b i t  
C, i n c o r p o r a t e s  t h e s e  p r o v i s i o n s .

(b) C l a r i f y  the U n i v e r s i t y ' s  c o n t r o l  o v e r  the 
a d m i n i s t r a t i o n  of t h e  Pl a n  t o  r e i n f o r c e  
t h e  a r g u m e n t  th a t  t h e  Pl a n  is an i n s t r u­
m e n t a l i t y  of the state, or a n  int e g r a l  
p a r t  of the U n i v e r s i t y  (which itself is 
a n  i n s t r u m e n t a l i t y  of the state), by 
m a k i n g  the f o l l o w i n g  c h a n g e s  to  t h e  Plan:

(i) Add l a n g u a g e  in S e c t i o n  10.1 of 
the Plan t h a t  the B o a r d  of R e g e n t s  
e s t a b l i s h e s  the A d m i n i s t r a t i v e  
C o m m i t t e e  t o  c a r r y  out the a d m i n­
istr a t i o n  of  the Plan a n d  d e l e­
gates  to the P r e s i d e n t  the r e s p o n­
si b i l i t i e s  a n d  d u t i e s  as s e t  forth 
in th a t  s e c t i o n ;

(ii) R e q u i r e  w i t h i n  S e c t i o n  10 of the 
Plan th a t  t h e  A d m i n i s t r a t i v e  C o m­
mit t e e  m a k e  p e r i o d i c  r e p o r t s  to 
the B o a r d  o f  R e g e n t s  on t h e  f i­
nan c e s  and a c t u a r i a l  s t a t u s  of t h e  
Plan and o t h e r w i s e  r e s p o n d  to 
i n q u i r i e s  f r o m  t h a t  Board;

(iii) Add a " W H E R E A S "  c l a u s e  at t h e  
b e g i n n i n g  of  the P l a n  p r o v i d i n g  
that the U n i v e r s i t y  t h r o u g h  the 
Board of R e g e n t s  e s t a b l i s h e s  an 
A d m i n i s t r a t i v e  C o m m i t t e e  t o  c a r r y  
out the d a y - t o - d a y  a d m i n i s t r a t i o n  
of the P l a n  at t h e  d i r e c t i o n  of 
the P r e s i d e n t .

2. E x c l u s i o n  from D e f i n i t i o n  of S e c u r i t y

E n s u r e  t h a t  no p r o m o t i o n a l  m a t e r i a l s  for the 
P l a n  p r o m i s e  d i r e c t l y  or  i n d i r e c t l y  a n y  profit 
t o  t h e  P u r c h a s e r  or  B e n e f i c i a r y  from the 
p a y m e n t  of funds u n d e r  a Contr a c t .

F. R e c o m m e n d a t i o n s  C o n c e r n i n g  N o - A c t i o n  S u b m i s s i o n s

W e  r e c o m m e n d  that t h e  U n i v e r s i t y  seek an 
i n t e r p r e t i v e  r u l i n g  o r  n o - a c t i o n  l e t t e r  from the staff of 
t h e  S e c u r i t i e s  E x c h a n g e  C o m m i s s i o n  c o n c e r n i n g  the Plan. 
O t h e r  s t a t e s  h a v e  s o u g h t  and o b t a i n e d  n o - a c t i o n  l e t ters
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c o n c e r n i n g  t h e i r  plans. H o w e v e r ,  e a c h  of t h o s e  l e t ters 
a d d r e s s e s  o n l y  the t e r m s  of a p a r t i c u l a r  plan, w h i c h  are 
not i d e n t i c a l  to t h o s e  of t h e  Plan. S u c h  a n  i n t e r­
p r e t a t i o n  or n o - a c t i o n  l e t t e r  w o u l d  i n d i c a t e  t h a t  the 
s t a f f  of t h e  SEC wi l l  n o t  r e c o m m e n d  e n f o r c e m e n t  a c t i o n  
u n d e r  t h e  v a r i o u s  f e d e r a l  s e c u r i t i e s  laws in c o n n e c t i o n  
w i t h  t h e  o f f e r i n g  of C o n t r a c t s  t o  P u r c h a s e r s  and the 
a d m i n i s t r a t i o n  of the Plan.

W e  f u r t h e r  r e c o m m e n d  t h a t  t n e  U n i v e r s i t y  s e e k  
an i n t e r p r e t i v e  r u l i n g  or n o - a c t i o n  p o s i t i o n  by the 
A l a s k a  A d m i n i s t r a t o r  of S e c u r i t i e s  p u r s u a n t  to t h e  A l a s k a  
S e c u r i t i e s  Act. S u c h  an i n t e r p r e t a t i o n  or n o - a c t i o n  
l e t t e r  w o u l d  i n d i c a t e  t h a t  t h e  s t a f f  of the D i v i s i o n  of 
B a n k i n g  a n d  S e c u r i t i e s  w i l l  not r e c o m m e n d  e n f o r c e m e n t  
a c t i o n  u n d e r  t h e  A l a s k a  S e c u r i t i e s  Act in c o n n e c t i o n  w i t h  
the o f f e r i n g  of C o n t r a c t s  t o  P u r c h a s e r s .  We a l s o  
r e c o m m e n d  t h a t  the U n i v e r s i t y  c o n s i d e r  s e e k i n g  s i m i l a r  
l e t t e r s  f r o m  the s e c u r i t i e s  r e g u l a t o r  in e a c h  s t a t e  w h e r e  
P u r c h a s e r s  or  B e n e f i c i a r i e s  m a y  r e s i d e .

III. P R A C T I C A L  A N D  L E G A L  I S S U E S

A. E n f o r c e a b i l i t y  of C o n t r a c t u a l  R e l a t i o n s h i p  w i t h  
M i n o r s

T h e  Plan a u t h o r i z e s  C o n t r a c t s  b e t w e e n  t h e  
U n i v e r s i t y  a n d  a " P u r c h a s e r " .  S e c t i o n  1.17 of the P l a n  
d e f i n e s  P u r c h a s e r  as "a p e r s o n  o r  o t h e r  e n t i t y  w h o  m a k e s  
o r  is o b l i g a t e d  to m a k e  p a y m e n t s  u n d e r  an A d v a n c e  T u i t i o n
C o n t r a c t " .  M i n o r s  ( p e r s o n s  le s s  t h a n  18 y e a r s  of a g e  in
A l a s k a )  a r e  not p r e c l u d e d  f r o m  b e i n g  P u r c h a s e r s  u n d e r  
t h i s  d e f i n i t i o n .

T h e  U n i v e r s i t y  m a y  e n t e r  i n t o  a C o n t r a c t  w i t h  
a m i n o r .  However, t h e  m i n o r  m a y  a v o i d  his or  her
o b l i g a t i o n s  u n d e r  the C o n t r a c t  b y  c l a i m i n g  t h a t  he o r  she 
l a c k e d  t h e  c a p a c i t y  to  c o n t r a c t .  R e s t a t e m e n t  (Second) of 
C o n t r a c t s . S e c t i o n  14 (1981). To the sa m e  effect,
W e b s t e r  S t r e e t  P a r t n e r s h i p .  Ltd. v. S h e r i d a n . 368 N.W. 2d 
439 (1985), a n d  B o b b y  F l o a r s  Toyo t a .  Inc. v. S m i t h , 269
S.E. 2d 330 (1980).

In Alaska, a m i n o r  w h o  is at l e a s t  s i x t e e n  
y e a r s  o l d  and w h o  s a t i s f i e s  o t h e r  s t a t u t o r y  r e q u i r e m e n t s  
m a y  b e  e m a n c i p a t e d  if t h e  c o u r t  f i n d s  t h a t  it is in the 
b e s t  i n t e r e s t  of the m i n o r .  A S  0 9 . 5 5 . 5 9 0 .  If the c o u r t  
p e r m i t s  a m i n o r  to be e m a n c i p a t e d ,  the m i n o r  t h e n  has the
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c a p a c i t y  to c o n t r a c t .  AS 0 9 . 5 5 . 5 9 0 ( g ) .  T h e r e f o r e ,  a 
C o n t r a c t  w i t h  an  e m a n c i p a t e d  m i n o r  is e n f o r c e a b l e .

T h e r e  a r e  o t h e r  l i m i t e d  c i r c u m s t a n c e s  w h e r e  a 
m i n o r  m a y  e n t e r  i n t o  a c o n t r a c t  w h i c h  m a y  n o t  be  s u b s e­
q u e n t l y  d i s a f f i r m e d .  T h e s e  i n c l u d e  the f o l l o w i n g :  (a)
t h e  m i n o r  is at l e a s t  s i x t e e n  y e a r s  o l d  a n d  m a r r i e d  (AS 
2 5 . 2 0 . 0 2 0 ) ;  and (b) a m i n o r  is l i a b l e  f o r  t h e  r e a s o n a b l e  
v a l u e  of n e c e s s a r i e s  c o n f e r r e d  u n d e r  a c o n t r a c t ,  W e b s t e r  
S t r e e t  P a r t n e r s h i p .  Ltd. v. S h e r i d a n . 220 Neb. 9, 368 
N.W. 2d 439 (1985); W a r w i c k  M u n i c i p a l  E m p l o y e e s  C r e d i t  
U n i o n  v. M c A l l i s t e r . 399, 293 A. 2d 516 (R.I. 1972).
H o w e v e r ,  the l a t t e r  e x c e p t i o n  w o u l d  n o t  a p p l y  to an 
A d v a n c e  T u i t i o n  P a y m e n t  C o n t r a c t  b e c a u s e  a c o l l e g e ,  u n i­
v e r s i t y  or  p r o f e s s i o n a l  e d u c a t i o n  g e n e r a l l y  is not 
c o n s i d e r e d  a n e c e s s a r y .  42 A m  J u r  2d 7 3 . S e c t i o n  71.

T o  a v o i d  a m i n o r ' s  d i s a f f i r m i n g  a C o n t r a c t ,  the 
U n i v e r s i t y  m a y  c o n s i d e r  t h e  f o l l o w i n g  a l t e r n a t i v e s :

(1) R e d e f i n e  P u r c h a s e r  s o  as t o  e x c l u d e  m i n o r s .

(2) R e d e f i n e  P u r c h a s e r  so a s  t o  e x c l u d e  m i n o r s  
g e n e r a l l y ,  but i n c l u d e  e m a n c i p a t e d  m i n o r s .

(3) R e d e f i n e  P u r c h a s e r  s o  a s  to r e q u i r e  an a d u l t  
c o - s i g n e r  of C o n t r a c t  w i t h  a n  u n e m a n c i p a t e d  
m i n o r  P u r c h a s e r .

T h e s e  r e c o m m e n d a t i o n s  are s i m i l a r  t o  t h e  a p p r o a c h  t a k e n  
i n  A l a b a m a .  T o  be an e l i g i b l e  p u r c h a s e r  u n d e r  the 
A l a b a m a  p r o g r a m ,  one m u s t  be 19 y e a r s  of age or older, or 
be  r e p r e s e n t e d  by a c o u r t  a p p o i n t e d  c o n s e r v a t o r  or 
g u a r d i a n ,  t r u s t e e ,  or d e s i g n a t e d  c u s t o d i a n .

W e  a m e n d  the d e f i n i t i o n  in o u r  d r a f t  P l a n  ( E x h i b i t  E) 
c o n s i s t e n t  w i t h  (1) above.

B. C o m p a t i b i l i t y  w i t h  t h e  U n i f o r m  G i f t s  t o  M i n o r s
S t a t u t e s

A l a s k a  has a d o p t e d  t h e  A l a s k a  U n i f o r m  T r a n s f e r s  
t o  M i n o r s  Act, A S  13.46, to r e p l a c e  t h e  A l a s k a  U n i f o r m  
G i f t s  to M i n o r s  Act. A S  1 3.46 p r o v i d e s  a s i m p l e  p r o c e­
d u r e  b y  w h i c h  a n  a d u l t  m a y  m a k e  a g i f t  of s e c u r i t i e s  or 
m o n e y  t o  a m i n o r ,  w i t h  the p o w e r  of m a n a g e m e n t  r e s e r v e d  
in a c u s t o d i a n .  T h e  c u s t o d i a n ' s  a u t h o r i t y  a n d  d u t i e s  
u n d e r  t h e s e  c u s t o d i a l  a r r a n g e m e n t s  a r e  p r e s c r i b e d  by 
s t a t u t e ,  a n d  i n c l u d e  d i s c r e t i o n a r y  e x p e n d i t u r e s  of c u s t o­
di a l  p r o p e r t y  f o r  t h e  b e n e f i t  of t h e  m i n o r .  A S  13. 4 6 . 1 3 0 .
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It is not i n t e n d e d ,  n o r  a d v i s a b l e ,  to have the 
A l a s k a  U n i f o r m  T r a n s f e r s  to M i n o r s  A c t  g o v e r n  the r o l e s  
a n d  r e s p o n s i b i l i t i e s  of t h e  r e s p e c t i v e  p a r t i e s  u n d e r  the 
Plan. T h e  Plan it s e l f  s h o u l d  d e t e r m i n e  and a u t h o r i z e  all 
d u t i e s  n e c e s s a r y  t o  s u p e r v i s e  t h e  a d m i n i s t r a t i o n  of the 
P l a n  a n d  t o  c o n t r o l  its o p e r a t i o n .  W e  b e l i e v e  the Plan, 
as a m e n d e d ,  d o e s  a c c o m p l i s h  this.

C. P r o t e c t i o n  of B e n e f i t s  f r o m  C l a i m s  of C r e d i t o r s  of 
the P u r c h a s e r  or B e n e f i c i a r y

As the Pl a n  p r e s e n t l y  is s t r u c t u r e d ,  j u d g m e n t  
c r e d i t o r s  of the P u r c h a s e r  w i l l  h a v e  no c l a i m  to b e n e f i t s  
u n d e r  a C o n t r a c t .  T h e  o n l y  c r e d i t o r s  of c o n c e r n  w i l l  be 
t h o s e  of the B e n e f i c i a r y .  B e c a u s e  m o s t  B e n e f i c i a r i e s  
w i l l  be m i n o r s ,  c r e d i t o r s  s e e k i n g  t o  e x e c u t e  on t h e i r  
P l a n  b e n e f i t s  p r o b a b l y  s h o u l d  b e  f e w  in number. Thus, 
w h i l e  c r e d i t o r  e x e c u t i o n  m a y  be  a nuisa n c e ,  it is not 
l i k e l y  t o  i m p a i r  the o p e r a t i o n  o f  t h e  Plan. The p r o b l e m  
m a y  b e  e l i m i n a t e d  a l t o g e t h e r  b y  l e g i s l a t i o n  e x e m p t i n g  
b e n e f i t s  u n d e r  C o n t r a c t s  f r o m  e x e c u t i o n .

W h e t h e r  a j u d g m e n t  c r e d i t o r  m a y  levy u p o n
b e n e f i t s  u n d e r  a C o n t r a c t  d e p e n d s  f i r s t  u p o n  w h e t h e r  t h e y  
a r e  p r o p e r t y  of t h e  j u d g m e n t  d e b t o r .  B e n e f i t s  u n d e r  a 
C o n t r a c t  m a y  be t h e  p r o p e r t y  of e i t h e r  t h e  P u r c h a s e r  of 
t h e  C o n t r a c t  or a B e n e f i c i a r y  u n d e r  the C o n t r a c t ,
d e p e n d i n g  on the C o n t r a c t  t e r m s .  A s  the Plan p r e s e n t l y  
is s t r u c t u r e d ,  it d o e s  not a p p e a r  t h a t  t h e  P u r c h a s e r  has 
an y  c o n t i n u i n g  i n t e r e s t  in a C o n t r a c t  t h a t  w o u l d  c a u s e  
b e n e f i t s  u n d e r  the C o n t r a c t  to b e  c o n s i d e r e d  p r o p e r t y  of 
t h e  P u r c h a s e r .  Of c o u r s e ,  if t h e  b e n e f i t s  are n o t  the 
p r o p e r t y  of t h e  P u r c h a s e r ,  t h e y  c a n n o t  be l e v i e d  u p o n  for 
d e b t s  of the P u r c h a s e r .

In m o s t  c a s e s ,  t h e  B e n e f i c i a r y  wi l l  be a m i n o r  
w i t h  no d e b t s  of a t y p e  t h a t  w o u l d  be t h e  s u b j e c t  of a 
j u d g m e n t  c r e d i t o r ' s  e x e c u t i o n .  If a B e n e f i c i a r y  has 
i n c u r r e d  such a debt, t h e  B e n e f i c i a r y ' s  i n t e r e s t  u n d e r  a 
C o n t r a c t  m a y  be s u b j e c t  to e x e c u t i o n ,  b e c a u s e  the
C o n t r a c t  a l l o w s  r e f u n d s  t o  or  r e d e m p t i o n s  by the B e n e f i­
c i a r y  o n  d e m a n d  or  a f t e r  a d e s i g n a t e d  t i m e  period.

W h e t h e r  a j u d g m e n t  c r e d i t o r  m a y  levy u p o n
b e n e f i t s  u n d e r  a C o n t r a c t  a l s o  d e p e n d s  u p o n  w h e t h e r  t h o s e  
b e n e f i t s  are c o n s i d e r e d  p r o p e r t y  s u b j e c t  t o  e x e c u t i o n  
u n d e r  A l a s k a  law. I n s o f a r  as b e n e f i t s  u n d e r  a C o n t r a c t  
a r e  p r o p e r t y  r i g hts, t h e y  l i k e l y  w i l l  be found t o  b e  
w i t h i n  A l a s k a ' s  b r o a d  d e f i n i t i o n  of p e r s o n a l  p r o p e r t y ,  
a n d  th u s  s u b j e c t  to e x e c u t i o n .
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A S  0 9 . 3 5 . 0 7 0  d e s c r i b e s  the p r o p e r t y  that is 
s u b j e c t  to e x e c u t i o n  by a j u d g m e n t  c r e d i t o r  as f ollows:

A l l  go o d s ,  c h a t t e l s ,  mo n e y ,  o r  o t h e r  
p r o p e r t y ,  both real and p e r s o n a l ,  or an 
i n t e r e s t  in the p r o p e r t y  of t h e  j u d g m e n t  
d e b t o r  not e x e m p t  b y  law, and all p r o p e r­
ty a n d  r i g h t s  of p r o p e r t y  s e i z e d  and he l d  
u n d e r  a t t a c h m e n t  in the a c t i o n  a r e  l i a b l e  
t o  e x e c u t i o n .

A S  0 1 . 1 1 0 . 0 6 0 ( 9 )  d e f i n e s  p e r s o n a l  p r o p e r t y  to i n c l u d e  
m o n e y ,  go o d s ,  c h a t t e l s ,  t h i n g s  in a c t i o n ,  and e v i d e n c e s  
of d e bt. M o n e y  h e l d  in e s c r o w  a l s o  is s u b j e c t  to 
e x e c u t i o n  w h e r e  the j u d g m e n t  d e b t o r  p o s s e s s e d  r i g h t s  to 
t h e  e s c r o w e d  funds. H. V o n  G e m m i n g e n  v. F i r s t  N a t i o n a l 
B a n k  of A n c h o r a g e . 789 P . 2d 353 ( A l a s k a  1990). T h e r e  the 
c o u r t  held, " . . . t h a t  'property' l i a b l e  to e x e c u t i o n  
i n c l u d e s  n o t  o n l y  f u n d s  w i t h i n  n a m e d  e s c r o w  a c c o u n t s ,  but 
a l s o  t h e  r i g h t s  of a n d  d u t i e s  o w e d  to  j u d g m e n t  d e b t o r s ,  
p u r s u a n t  t o  t h e  t e r m s  of t h o s e  a c c o u n t s . "  I d . at 356. 
S e e  also, A n c h o r a g e  H e l i c o p t e r  Serv. Inc. v. A n c h o r a g e  W. 
H o t e l . 417 P . 2d 903, 906 (Alaska 1966), w h e r e  the c o u r t  
r e c o g n i z e d  e a r n e d  c o n t r a c t  r i g h t s  t o  w a g e s  as "debts" for 
p u r p o s e s  o f  A.S. 0 9 . 4 0 . 0 4 0 .

C a s e s  in A l a s k a  d o  not a d d r e s s  s p e c i f i c a l l y  
w h e t h e r  i n t e r e s t s  s i m i l a r  to t h o s e  u n d e r  a C o n t r a c t  are 
s u b j e c t  t o  e x e c u t i o n .  At c o m m o n  law, t r u s t s  r e c e i v e d  
p r o t e c t i o n  f r o m  e x e c u t i o n  a b s e n t  a s p e c i f i c  s t a t u t e  
a l l o w i n g  e x e c u t i o n .  How e v e r ,  c e r t a i n  e q u i t a b l e  a c t i o n s  
c o u l d  be u s e d  to r e a c h  a t r u s t  i n t e r e s t .  J u d i c i a l  
d e c i s i o n s  on t h i s  q u e s t i o n  v a r y  c o n s i d e r a b l y  a m o n g  
d i f f e r e n t  j u r i s d i c t i o n s .  F o r  e x a m p l e ,  in T e x a s  no p a r t  
of a s p e n d t h r i f t  t r u s t  e s t a t e  m a y  b e  t a k e n  on e x e c u t i o n  
o r  g a r n i s h m e n t  by c r e d i t o r s  of a b e n e f i c i a r y .  B a n k  of 
D a l l a s  v. R e p u b l i c  N a t i o n a l  B a n k , 5 4 0  S . W . 2 d  499 (Tex. 
Civ. App. 1976), w h i l e  in M a r y l a n d  t h e  r i g h t  t o  t r u s t  
i n c o m e  s u b j e c t  to a s p e n d t h r i f t  c l a u s e  is a p r o p e r t y  
r i g h t  u p o n  w h i c h  c r e d i t o r s  m a y  l e v y  a claim. U n i t e d  
S t a t e s  v. R i g g s  N a t i o n a l  B a n k . 636 F. Supp. 172 (D.D.C. 
1 986). A  j u d g m e n t  c r e d i t o r  in N e w  Y o r k  w a s  a b l e  t o  
e x e c u t e  o n  a r e t i r e m e n t  p r o f i t  s h a r i n g  a c c o u n t  d e s p i t e  
o n e r o u s  t a x  c o n s e q u e n c e s  a n d  p e n a l t i e s  t o  the j u d g m e n t  
d e b t o r  o n  w i t h d r a w a l .  L e a r n e r  v. W i l l i a m s o n  S a v i n g s  
B a n k . 386 N . Y . S . 2 d  906 (N.Y. Civ. Ct. 1976). In M a s s a­
ch u s e t t s ,  t h e  p o w e r  to  r e v o k e  a t r u s t  w a s  h e l d  not t o  b e  
p r o p e r t y  a n d  c o u l d  not be r e a c h e d  b y  c r e d i t o r s .  G e o r g e  
v. K i t c h e n s  b y  R i c e  Bros.. I n c .. 665 F . 2 d  7 (1st Cir.
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1981). In o t h e r  i n s t a n c e s  the s u r p l u s  i n c o m e  of a 
s p e n d t h r i f t  t r ust has b e e n  r e a c h e d  b y  c r e d i t o r s .

AS 0 9 . 3 0  p r o v i d e s  m a n y  e x e m p t i o n s  f r o m  e x e c u­
tion, i n c l u d i n g  s e v e r a l  e x e m p t i o n s  for b e n e f i t s  s i m i l a r  
in k i n d  to t h ose u n d e r  C o n t r a c t s .  A S  0 9 . 3 8 . 0 1 5  e x e m p t s  
l o n g e v i t y  b o nus p a y m e n t s ,  l i m i t e d  e n t r y  p e r m i t s ,  a n d  
b e n e f i t s  held in a t e a c h e r s '  or p u b l i c  e m p l o y e e s '  
r e t i r e m e n t  system. AS 0 9 . 3 8 . 0 2 5  e x e m p t s  u n m a t u r e d  l i f e  
i n s u r a n c e  and a n n u i t y  c o n t r a c t s .  How e v e r ,  t h e r e  is n o  
e x e m p t i o n  that w o u l d  c ^ v e r  b e n e f i t s  u n d e r  a C o n t r a c t .  W e  
r e c o m m e n d  that t h e  p r o p o s e d  a m e n d m e n t s  t o  the s t a t u t e s  
g o v e r n i n g  the Pl a n  i n c l u d e  a p r o v i s i o n  to e x e m p t  b e n e f i t s  
u n d e r  C o n t r a c t s  f r o m  e x e c u t i o n .  T h e  e x e m p t i o n  c o u l d  b e  
e s t a b l i s h e d  by a d d i n g  t o  t h e  li s t  of ex e m p t  p r o p e r t y  in 
AS 09. 3 8 . 0 1 5 ,  a p a r a g r a p h  (9) d e s i g n a t i n g  " t u i t i o n  
c r e d i t s  or  a c c o u n t s  e s t a b l i s h e d  p u r s u a n t  to A S  1 4 . 4 0 . 8 0 -
3." T h e  d r a f t  b i l l  ( E x h i b i t  C) c o n t a i n s  this p r o v i s i o n .

A s t a t u t o r y  e x e m p t i o n  of C o n t r a c t  b e n e f i t s  f r o m  
e x e c u t i o n  c o u l d  be a c c o m p a n i e d  by a s t a t e m e n t  in t h e  P l a n  
i t s e l f  that b e n e f i t s  u n d e r  t h e  P l a n  are e x e m p t  f r o m  
e x e c u t i o n .  W h e r e  r e t i r e m e n t  pl a n s ,  w h i c h  in s o m e  
r e s p e c t s  are a n a l o g o u s  t o  t h e  Plan, s p e c i f i c a l l y  h a v e  
s t a t e d  th a t  t h e y  w e r e  n o t  s u b j e c t  t o  e x e c u t i o n  a n d  s t a t e  
la w s  a l s o  p r o v i d e d  an e x e m p t i o n ,  t h e  co u r t s  h a v e  u p h e l d  
t h e  e x e m p t i o n  s t a t u t e  as a c h i e v i n g  a v a l i d  l e g i s l a t i v e  
p u r p o s e .  By a n a l o g y ,  it is l i k e l y  an e x e m p t i o n  f o r  
b e n e f i t s  u n d e r  the P l a n  w o u l d  s u r v i v e  a s i m i l a r  c h a l l e n g e  
b e c a u s e  of t h e  l e g i t i m a t e  l e g i s l a t i v e  p u r p o s e  of p r o m o t­
ing e d u c a t i o n .  T h e  e x e m p t i o n  a l s o  w o u l d  be c o n s i s t e n t  
w i t h  the p u b l i c  p o l i c y  s u p p o r t i n g  t h e  e x i s t i n g  e x e m p t i o n s  
of o c h o r  g o v e r n m e n t a l  e n t i t l e m e n t s  th a t  w e r e  d e s c r i b e d  
a b o v e .

In the a b s e n c e  of a s t a t u t o r y  e x e m p t i o n ,  
w h e t h e r  b e n e f i t s  u n d e r  a C o n t r a c t  a r e  s u b j e c t  to e x e c u­
t i o n  a l s o  m a y  d e p e n d  on  h o w  t h e  P l a n  is s t r u c t u r e d  a n d  
t i e  r e s t r i c t i o n s  p l a c e d  on c a s h  c o n v e r s i o n .  R e s t r i c t i o n s  
u p o n  a p p o i n t m e n t  o f  A l t e r n a t e  B e n e f i c i a r i e s ,  t h e  t r a n s f e r  
of r i g h t s  b e t w e e n  B e n e f i c i a r i e s ,  a n d  c a s h  r e d e m p t i o n ,  m a y  
h e l p  to  fend off a t t e m p t s  at e x e c u t i o n .  H owever, a d d i n g  
r e s t r i c t i o n s  to t h e  a s s i g n m e n t  of r i g h t s  u n d e r  t h e  P l a n  
a n d  to the r e d e m p t i o n  of c r e d i t s  s o l e l y  to t h w a r t  
e x e c u t i o n  m a y  i n t e r f e r e  w i t h  t h e  a c c o m p l i s h m e n t  of m o r e  
i m p o r t a n t  o b j e c t i v e s  of t h e  Plan. T h e  M i c h i g a n  p l a n  
i n c l u d e s  a c l a u s e  s t a t i n g  t h a t  it is the i n t e n t  of t h e  
p a r t i e s  that the c o n t r a c t  is n o t  s u b j e c t  to j u d g m e n t s  or 
a t t a c h m e n t s .  H o w e v e r ,  s u c h  c l a u s e s  m a y  not b e  e f f e c t i v e  
a b s e n t  s t a t u t o r y  s u p p o r t .  F o r  e x a m p l e ,  N e w  Y o r k  c o u r t s
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h a v e  h e l d  i n e f f e c t i v e  a c l a u s e  s e e k i n g  t o  r e s t r i c t  or 
e x e m p t  t r u s t  f u n d s  f r o m  c r e d i t o r s .  N a t i o n a l  Bank of 
N o r t h  A m e r ica v. I n t e r n a t i o n a l  B r o t h e r h o o d  of E l e c t r i c a l  
W o r k e r s  L o c a l  # 3 . 400 N . Y . S . 2 d  482 (N .Y . Sup. Ct. 1977). 
As  s t a t e d  above, w e  r e c o m m e n d  l e g i s l a t i o n  t o  e s t a b l i s h  a 
s t a t u t o r y  e x e m p t i o n  as t h e  m o s t  e f f e c t i v e  m e a n s  of 
p r o t e c t i n g  b e n e f i t s  u n d e r  C o n t r a c t s  f r o m  e x e c u t i o n  by 
j u d g m e n t  c r e d i t o r s .

D. P r o h i b i t i o n  of the R i g h t  to T r a n s f e r

W e  u n d e r s t a n d  t h e  i s s u e  h e r e  to be the e x t e n t  
t o  w h i c h  a B e n e f i c i a r y  s h o u l d  be a l l o w e d  t o  t r a n s f e r  h i s  
or  h e r  i n t e r e s t  as  B e n e f i c i a r y  u n d e r  a C o n t r a c t  to 
a n o t h e r  party. T h i s  is p r i n c i p a l l y  a q u e s t i o n  of p o l i c y  
r a t h e r  t h a n  a l e g a l  issue. H o w e v e r ,  it s h o u l d  be b o r n e  
in m i n d  t h a t  the m o r e  f r e e l y  t r a n s f e r a b l e  a B e n e f i c i a r y ' s  
i n t e r e s t  is, the m o r e  l i k e l y  t h a t  i n t e r e s t  wi l l  be 
c o n s i d e r e d  a p r o p e r t y  r i g h t  s u b j e c t  t o  e x e c u t i o n  by the 
B e n e f i c i a r y ' s  c r e d i t o r s  (see d i s c u s s i o n  u n d e r  I I I . C  
a b o v e ) .  C e r t a i n l y  if t h e r e  is n o  s t a t u t o r y  e x e m p t i o n  
•from e x e c u t i o n  f o r  a B e n e f i c i a r y ' s  i n t e r e s t ,  and t h a t  
i n t e r e s t  is t r a n s f e r a b l e  in e x c h a n g e  for c o n s i d e r a t i o n  
(for e x a m p l e ,  if t h e  i n t e r e s t  m a y  b e  s o l d  or  u s e d  as 
c o l l a t e r a l  for a loan), it is h i g h l y  l i k e l y  that t h e  
B e n e f i c i a r y ' s  i n t e r e s t  w i l l  be s u b j e c t  t o  e x e c u t i o n  by 
t h e  B e n e f i c i a r y ' s  c r e d i t o r s .

E. C o n s t i t u t i o n a l i t y  of R e s i d e n c y  R e q u i r e m e n t

1. C o m p a r i s o n  to  O t h e r  s t a t e s '  T u i t i o n  P l ans a n d  
S t a t u t e s

E a c h  of the t h r e e  s t a t e s  w h o s e  m a t e r i a l s  
w e  r e v i e w e d  in t h i s  r e s p e c t  —  Flo r i d a ,  M i c h i g a n ,  
a n d  O h i o  —  g e n e r a l l y  r e q u i r e s  t h a t  a person, in 
o r d e r  to be a " q u a l i f i e d  b e n e f i c i a r y "  for p u r p o s e s  
of t h e i r  t u i t i o n  p a y m e n t  p l a n ,  m u s t  be a r e s i d e n t  
of t h e  s t a t e  at t h e  t i m e  t h e  p u r c h a s e r  en t e r s  i n t o  
t h e  a d v a n c e  p a y m e n t  c o n t r a c t .

F l o r i d a ' s  p l a n  i d e n t i f i e s  a " b e n e f i c i a r y "  
u n d e r  its " M a s t e r  C o v e n a n t "  as a q u a l i f i e d  b e n e f i­
c i a r y  as d e f i n e d  in S e c t i o n  2 4 0 . 5 5 1 ( 2 ) ( e ), F l o r i d a  
s t a t u t e s  (1989). A  " q u a l i f i e d  b e n e f i c i a r y "  m e a n s  a 
r e s i d e n t  of F l o r i d a  at the t i m e  a p u r c h a s e r  e n t e r s  
i n t o  an a d v a n c e  p a y m e n t  c o n t r a c t  on b e h a l f  of t h e  
r e s i d e n t .  H o w e v e r ,  F l o r i d a  is the o n l y  s tate of 
t h e  t h r e e  t h a t  g o e s  b e y o n d  t h e  p u r e  r e s i d e n c y  s t a n­
dard ;  it p e r m i t s  the i n c l u s i o n  as a q u a l i f i e d
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b e n e f i c i a r y  of a n y  n o n - r e s i d e n t  w h o  is a c h i l d  of a 
n o n - c u s t o d i a l  p a r e n t  w h e n  the n o n - c u s t o d i a l  p a r e n t  
is a r e s i d e n t  of F l o r i d a  at t h e  time such p a r e n t  
e n t e r s  in t o  an a d v a n c e  p a y m e n t  c o n t r a c t  on b e h a l f  
of the child.

O h i o  d e f i n e s  " b e n e f i c i a r y "  u n d e r  its 
P o l i c i e s  and P r o c e d u r e s  as an i n d i v i d u a l  w h o  is a 
r e s i d e n t  of O h i o  and is d e s i g n a t e d  in a c o n t r a c t  as 
the i n d i v i d u a l  e n t i t l e d  to  a p p l y  t u i t i o n  c r e d i t s  
p u r c h a s e d  u n d e r  the c o n t r a c t  to the p a y m e n t  of his 
or h e r  tui t i o n .  U n d e r  S e c t i o n  3334.01(B) of the 
O h i o  s t a t u t e s ,  b e n e f i c i a r y  is d e f i n e d  as a r e s i d e n t  
of O h i o  d e s i g n a t e d  in a t u i t i o n  p a y ment c o n t r a c t  as 
the p e r s o n  e n t i t l e d  t o  a p p l y  t u i t i o n  c r e d i t s .  
U n d e r  the 1990 P r o g r a m  D e s c r i p t i o n  - R e s i d e n c y  
R e q u i r e m e n t s ,  a b e n e f i c i a r y  m u s t  be an O h i o  r e s i­
den t  at the t i m e  of t h e  a c c e p t a n c e  of the c o n t r a c t ,  
and t u i t i o n  c r e d i t s  m a y  o n l y  be p u r c h a s e d  for t h e  
b e n e f i c i a r y  w h i l e  he or she is an Oh i o  r e s i d e n t .  
F u r t h e r ,  p u r c h a s e  of t u i t i o n  c r e d i t s  d o e s  n o t  
g u a r a n t e e  s t a t u s  as a r e s i d e n t  at a state i n s t i t u­
tion of h i g h e r  e d u c a t i o n .

In M i c h i g a n  a c c o r d i n g  to t h e  p u r c h a s e  
p l a n  c o n t r a c t ,  a b e n e f i c i a r y  m u s t  be a M i c h i g a n  
r e s i d e n t  at t h e  t i m e  the c o n t r a c t  is signed. 
M i c h i g a n  r e s i d e n t s  w h o  a r e  l i v i n g  o u t s i d e  t h e  state 
of M i c h i g a n  d u e  to a m i l i t a r y  a s s i g n m e n t  r e m a i n  
M i c h i g a n  r e s i d e n t s  u n t i l  t h e y  ind i c a t e  an i n t e n t  to 
a b a n d o n  t h e i r  d o m i c i l e  in M i c h i g a n  and e s t a b l i s h  a 
n e w  o n e  e l s e w h e r e .

R e s i d e n c y  of t h e  b e n e f i c i a r y  at t h e  time 
of p u r c h a s i n g  t h e  c o n t r a c t  is m a n d a t o r y  as a c o n d i­
tion t o  q u a l i f i c a t i o n  in e a c h  of the t h r e e  states, 
e x c e p t  to t h e  e x t e n t  n o t e d  a b o v e  for c h i l d r e n  of 
n o n - c u s t o d i a l  p a r e n t s  w h o  a r e  F l o r i d a  res i d e n t s .  
N o n e  of the t h r e e  s t a t e s  o t h e r w i s e  a l l o w  a n y  i n d i­
v i d u a l  w h o  is n o t  a r e s i d e n t  to p a r t i c i p a t e  as a 
q u a l i f i e d  b e n e f i c i a r y .

2. E q u a l  P r o t e c t i o n :  C a s e  L a w

A l a s k a  has a d o p t e d  a s l i d i n g  s c ale of 
r e v i e w  r a n g i n g  fr o m  r e l a x e d  s c r u t i n y  t o  st r i c t  
s c r u t i n y  w h i c h  w a s  e s t a b l i s h e d  u n d e r  S t a t e  v. 
E r i c s o n , 571 P . 2d 1 ( A l aska 1978). "The a p p l i c a b l e  
s t a n d a r d  of r e v i e w  for a g i v e n  ca s e  is to b e  d e t e r­
m i n e d  by the i m p o r t a n c e  of the i n d i v i d u a l  ri g h t s
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a s s e r t e d  a n d  by t h e  d e g r e e  of s u s p i c i o n  w i t h  w h i c h  
w e  v i e w  t h e  r e s u l t i n g  c l a s s i f i c a t i o n  s c h e m e " .  
H a r r i s o n  v. S t a t e . 687 P . 2d 332, 340 (Alaska 1984). 
"As t h e  l e v e l  of s c r u t i n y  s e l e c t e d  is h i g h e r  on t h e  
E r i c s o n  sc a l e ,  w e  r e q u i r e  t h a t  t h e  a s s e r t e d  g o v e r n­
m e n t a l  i n t e r e s t  be r e l a t i v e l y  m o r e  c o m p e l l i n g  and 
t h a t  t h e  l e g i s l a t i o n ' s  m e a n s - t o - e n d s  fit be c o r r e­
s p o n d i n g l y  c l o s e r .  On the o t h e r  hand, if r e l a x e d  
s c r u t i n y  is i n d i c a t e d ,  less i m p o r t a n t  g o v e r n m e n t a l  
o b j e c t i v e s  w i l l  s u f f i c e  and a g r e a t e r  d e g r e e  of 
o v e r / o r  u n d e r i n c l u s i v e n e s s  in the m e a n s  to e n d s  fit 
w i l l  b e  t o l e r a t e d .  As a m i n i m u m ,  we r e q u i r e  that 
t h e  l e g i s l a t i o n  be b a s e d  o n  a l e g i t i m a t e  p u b l i c  
p u r p o s e  a n d  t h a t  t h e  c l a s s i f i c a t i o n  'be r e a s o n a b l e ,  
n o t  a r b i t r a r y ,  ... rest u p o n  s o m e  g r o u n d  of d i f f e r­
e n c e  h a v i n g  a f a i r  and s u b s t a n t i a l  r e l a t i o n  to  the 
o b j e c t  of the l e g i s l a t i o n . . . . ' "  Id at 340, c i t i n g  
S t a t e  v. O s t r o s k y . 667 P . 2d 1184, 1192-93 ( A l a s k a  
1983).

" [ T ] h e  m e r e  fact t h a t  a r e g u l a t i o n  a n d  
s t a t u t e  i m p o s e  a c l a s s i f i c a t i o n  d o e s  not in a n d  of 
i t s e l f  v i o l a t e  e q u a l  p r o t e c t i o n . "  W i c k e r s h a m  v. 
S t a t e  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n .  680 
P . 2d 1135, 1141 (1984).

T h e  i n t e n s i f i e d  r a t i o n a l  b a s i s  t e s t  
a d o p t e d  i n  A l a s k a  is a m o r e  s t r i n g e n t  s t a t e  e q u a l  
p r o t e c t i o n  t e s t  a n d  is t h e r e f o r e  p e r m i s s i b l e  u n d e r  
t h e  F e d e r a l  e q u a l  p r o t e c t i o n  test.

3. D u e  P r o c e s s :  C a s e  L a w

S u b s t a n t i v e  d u e  p r o c e s s  is d e n i e d  u n d e r  
t h e  A l a s k a  c o n s t i t u t i o n  w h e n  a l e g i s l a t i v e  e n a c t­
m e n t  h a s  n o  r e a s o n a b l e  r e l a t i o n s h i p  to a l e g i t i m a t e  
g o v e r n m e n t a l  p u r p o s e .  S t a t e  v. R i c e . 626 P. 2d 104 
(1981).

4. A n a l y s i s

T h e r e  a r e  no c a s e s  on p o i n t  w i t h  r e s p e c t  
to  t h e  i s s u e  o f  a l l o w i n g  c e r t a i n  n o n r e s i d e n t s  to  be 
b e n e f i c i a r i e s  (such as sons a n d  d a u g h t e r s  of a l u m­
ni) of  a s t a t e  p r o g r a m  su c h  as t h e  a d v a n c e  t u i t i o n  
p a y m e n t  p r o g r a m .  Our a n a l y s i s ,  in the a b s e n c e  of 
a n y  s u c h  c ase, leads us to c o n c l u d e  t h a t  s u c h  
c l a s s i f i c a t i o n  w o u l d  not v i o l a t e  e i t h e r  the A l a s k a  
o r  U n i t e d  S t a t e s  e q ual p r o t e c t i o n  or d u e  p r o c e s s  
c l a u s e s .
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T h e  i n t e r e s t  in q u e s t i o n  (i.e., the
a b i l i t y  to p a r t i c i p a t e  in a p l a n  for the p a y m e n t  in 
a d v a n c e  of the c o s t  of t u i t i o n  at a s t a t e  u n i v e r s i­
ty) d o e s  n o t  a p p e a r  to c o n s t i t u t e  a f u n d a m e n t a l
right, a n d  the c l a s s i f i c a t i o n s  i n v o l v e d  (i.e., 
d i s t i n g u i s h i n g  b e t w e e n  t w o  c l a s s e s  of n o n r e s i d e n t s  
-- t h o s e  w h o  are c h i l d r e n  of a l u m n i  of the u n i v e r­
sity a n d  t h o s e  w h o  a r e  n o t  -- a n d  d i s t i n g u i s h i n g
b e t w e e n  t w o  c l a s s e s  of r e s i d e n t s  —  t h o s e  w h o  are 
a l u m n i  and h a v e  c h i l d r e n  w h o  are n o n r e s i d e n t s  and 
t h o s e  w h o  a r e  not a l u m n i  a n d  ha v e  c h i l d r e n  w h o  are 
n o n r e s i d e n t s )  d o  n o t  fall w i t h i n  t h e  c a t e g o r i e s  of 
s u s p e c t  or q u a s i - s u s p e c t  c l a s s i f i c a t i o n s  f o r  e q u a l  
p r o t e c t i o n  p u r p o s e s .  T h e r e f o r e ,  u n d e r  f e d e r a l  
e q u a l  p r o t e c t i o n  a n a l y s i s ,  the " r a t i o n a l  b a s i s "  
t e s t  w o u l d  apply.

Is t h e r e  a n y  r a t i o n a l  b a s i s  t o  s u p p o r t  
th e  c l a s s i f i c a t i o n s  d e s c r i b e d  a b o v e ?  T h e  a n s w e r  to 
th i s  q u e s t i o n  m u s t  c o m e  f r o m  t h e  c r e a t o r s  of the 
plan. H o w e v e r ,  it m i g h t  be s u g g e s t e d  t h a t  the 
c l a s s i f i c a t i o n  r e w a r d s  a l u m n i  a n d  t h e r e b y  p r o v i d e s  
a d d i t i o n a l  e n c o u r a g e m e n t  f o r  a t t e n d a n c e  at  t h e  
u n i v e r s i t y .  S u p p o r t i n g  the s t a t e  u n i v e r s i t y  is a 
l e g i t i m a t e  s t a t e  i n t e r e s t ,  a n d  p r o v i d i n g  a w a r d s  a n d  
i n c e n t i v e s  for a t t e n d a n c e  t h e r e  is a m e a n s  t o w a r d  
a c h i e v i n g  t h a t  i n t e r e s t .  It is a l s o  a l e g i t i m a t e  
s t a t e  i n t e r e s t  t o  e n c o u r a g e  g r a d u a t e s  f r o m  the 
u n i v e r s i t y  to r e m a i n  in t h e  state; t h i s  i n t e r e s t  
w a s  e x p r e s s e d  a n d  f u r t h e r e d  t h r o u g h  the u s e  of t h e  
f o r g i v e n e s s  f e a t u r e  t h a t  p r e v i o u s l y  a p p l i e d  t o  the 
s t a t e ' s  l o a n  p r o g r a m .  A g a i n ,  p r o v i d i n g  a w a r C s  a n d  
i n c e n t i v e s  for a l u m n i  t o  r e m a i n  in t h e  s t a t e  is a 
m e a n s  t o w a r d  a c h i e v i n g  t h i s  i n t e r e s t .  U n d e r  the 
f e d e r a l  e q u a l  p r o t e c t i o n  a n a l y s i s ,  w e  b e l i e v e  t h a t  
t h e r.e w o u l d  be s u f f i c i e n t  c o n n e c t i o n  b e t w e e n  the 
s t i t e  i n t e r e s t s  i n v o l v e d  a n d  t h e  c l a s s i f i c a t i o n s  
c:.eated t o  d e m o n s t r a t e  a r a t i o n a l  b a s i s  f o r  su c h  
c l a s s i f i c a t i o n s .

T h e  A l a s k a  e q u a l  p r o t e c t i o n  a n a l y s i s  is 
s o m e w h a t  m o r e  d i f f i c u l t .  The i n d i v i d u a l  r i g h t s  
i n v o l v e d ,  f r o m  a c o n s t i t u t i o n a l  p o i n t  of v i e w ,  are 
r e l a t i v e l y  s l i g h t .  T h e s e  c l a s s i f i c a t i o n s  d o  n o t  
b e a r  u p o n  i s s u e s  of l i b e r t y ,  p r o t e c t e d  f r e e d o m s ,  o r  
f u n d a m e n t a l  n e e d s  for s u r v i v a l .  T h e  c l a s s i f i c a­
t i o n s  d o  not e v e n  d e t e r m i n e  a n y  i n d i v i d u a l ' s  r i g h t  
t o  a t t e n d  the s t a t e  u n i v e r s i t y .  T h e  i n d i v i d u a l  
r i g h t s  i n v o l v e d  a r e  n o  m o r e  thar. the a b i l i t y  t o  
p a r t i c i p a t e  in a f i n a n c i n g  plan. F r o m  a c o n s t i t j -



t i o n a l  p o i n t  of view, w e  s u g g e s t  that the c o u r t  
w o u l d  a n a l y z e  a n y  i m p a c t  on t h e s e  r i g h t s  f r o m  the 
m i n i m u m  s c r u t i n y  l evel d e s c r i b e d  in ILa.t;:j.SQn, 
su p r a . A c c o r d i n g l y ,  it w o u l d  be n e c e s s a r y  u n d e r  
A l a s k a ' s  e q u a l  p r o t e c t i o n  a n a l y s i s  to d e m o n s t r a t e  
that the c l a s s i f i c a t i o n s  a r e  r e a s o n a b l e ,  not a r b i­
trary, and t h a t  th e y  re s t  u p o n  some g r o u n d  of 
d i f f e r e n c e  h a v i n g  a f a i r  and s u b s t a n t i a l  r e l a t i o n  
to the o b j e c t  of the plan. L e s s  i m p o r t a n t  g o v e r n­
men t  o b j e c t i v e s  w i l l  su f f i c e ,  a n d  a g r e a t e r  d e g r e e  
of o v e r  or u n d e r  i n c l u s i v e n e s s  w i l l  be p e r m i t t e d .

As  d i s c u s s e d  above, g o v e r n m e n t  o b j e c t i v e s  
m i g h t  be  s t a t e d  to i n c l u d e  s u p p o r t  for a t t e n d a n c e  
at the s t a t e ' s  u n i v e r s i t y  a n d  e n c o u r a g e m e n t  f o r  
a l u m n i  to r e m a i n  in the s t a t e  a f t e r  g r a d u a t i o n .  
E a c h  of t h e s e  is a l e g i t i m a t e  g o v e r n m e n t  o b j e c t i v e .  
T h e  i n d i v i d u a l  r i g h t s  i n v o l v e d  are r e l a t i v e l y  
sl i ght. W e i g h i n g  the i m p o r t a n c e  to the g o v e r n m e n t  
of the o b j e c t i v e s  x n v o l v e d  a g a i n s t  the r e l a t i v e l y  
s l i g h t  i n d i v i d u a l  r i g h t s  a f f e c t e d ,  we b e l i e v e  t h e  
c o u r t  w o u l d  u p h o l d  t h e  c l a s s i f i c a t i o n  u n d e r  an 
A l a s k a  e q u a l  p r o t e c t i o n  a n a l y s i s .  T h e  c l a s s i f i c a­
tio n s  i n v o l v e d  a p p e a r  to be t a i l o r e d  to p r o m o t e  t h e  
i n t e r e s t s  s t a t e d  and, t h e r e f o r e ,  c o u l d  be s a i d  t o  
be r e a s o n a b l e  a n d  n o t  a r b i t r a r y  and t o  r e s t  u p o n  
so m e  g r o u n d  of d i f f e r e n c e  h a v i n g  a f a i r  a n d  s u b­
st a n t i a l  r e l a t i o n  to the i n t e r e s t s  served.

F o r  t h e  s a m e  r e a s o n s  n o ted a b o v e  u n d e r  
the A l a s k a  e q u a l  p r o t e c t i o n  a n a l y s i s ,  w e  w o u l d  
c o n c l u d e  t h a t  t h e  r e s i d e n c y  c l a s s i f i c a t i o n s  p r o­
p o s e d  for t h e  p l a n  w o u l d  s u r v i v e  a s u b s t a n t i v e  d u e  
p r o c e s s  c h a l l e n g e .

D e s p i t e  o u r  c o n c l u s i o n s  that t h e  p r o p o s e d  
c l a s s i f i c a t i o n s  w o u l d  s u r v i v e  c o n s t i t u t i o n a l  c h a l­
lenge, we s u g g e s t  d e l e t i n g  t h e  s p e c i a l  a l l o w a n c e  
for n o n r e s i d e n t  c h i l d r e n  of r e s i d e n t  a l u m n i  a l­
th o u g h  w e  b e l i e v e  t h a t  t h e  c l a s s i f i c a t i o n  w o u l d  
s u r v i v e  a c o n s t i t u t i o n a l  c h a l l e n g e ,  it d o e s  n e v e r­
t h e l e s s  r a i s e  a n  issue. W e  a r e  of the o p i n i o n  t h a t  
a c h a l l e n g e  on c o n s t i t u t i o n a l  g r o u n d s  w o u l d  fail, 
b u t  w e  c a n n o t  g u a r a n t e e  t h a t  result. It w o u l d  be 
a d v i s a b l e  t o  a v o i d  t h e  e n t i r e  i s s u e  u n l e s s  t h e  p l a n  
a d m i n i s t r a t o r s  a n d  c r e a t o r s  c o n s i d e r  t h e  o b j e c t i v e s  
s e r v e d  by t h e  c l a s s i f i c a t i o n  t o  be s u f f i c i e n t l y  
i m p o r t a n t  t o  w a r r a n t  t h e  r i s k  of a c h a l l e n g e .
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A s  a f i nal matter, we n o t e  t h a t  the 
r e s i d e n c y  p r o v i s i o n s  of the a d v a n c e  t u i t i o n  p a y m e n t  
p l a n  d o  n o t  c o n t a i n  a n y  d u r a t i o n a l  r e s i d e n c y  p r o v i­
s i o n s  (i.e., p r o v i s i o n s  r e q u i r i n g  t h a t  a p e r s o n  
l i v e  in t h e  s t a t e  for a c e r t a i n  p e r i o d  of ti m e  
b e f o r e  b e i n g  a b l e  to q u a l i f y  as a r e s i d e n t ) .  We 
e n c o u r a g e  t h e  p l a n  a d m i n i s t r a t o r s  a n d  c r e a t o r s  to 
k e e p  d u r a t i o n a l  r e s i d e n c y  p r o v i s i o n s  o u t  of the 
plan. S t a t e  a n d  f e d e r a l  c o u r t s  h a v e  r e p e a t e d l y  
s t r i c k e n  t h e s e  p r o v i s i o n s  as v i o l a t i v e  of e q u a l  
p r o t e c t i o n .  If a n y  o t h e r  r e s i d e n c y  d e f i n i t i o n s  are 
t o  b e  c o n s i d e r e d ,  w e  s t r o n g l y  u r g e  t h a t  t h e  d u r a­
ti o n a l  r e s i d e n c y  a s p e c t s  of them, if any, be d e l e t­
ed .

F. D e f i n i t i o n  of E l i g i b l e  I n s t i t u t i o n

T h e  d e f i n i t i o n  of E l i g i b l e  I n s t i t u t i o n  u s e d  in t h e  
A l a s k a  P l a n  is "a n o n - p r o f i t ,  p o s t s e c o n d a r y  i n s t i­
t u t i o n  a p p r o v e d  b y  the U.S. D e p a r t m e n t  of E d u c a t i o n  
f o r  r e c e i p t  of T i t l e  IV funding." T h i s  d e f i n i t i o n  
a p p e a r s  t o  be v e r y  broad. A  c o p y  of the l'.st of 
s u c h  a p p r o v e d  i n s t i t u t i o n s  s h o u l d  be  o b t a i n e d  by 
t h e  U n i v e r s i t y  a n d  r e v i e w e d  to e n s u r e  t h a t  it is 
c o m p a t i b l e  w i t h  t h e  g e n e r a l  p u r p o s e  o f  t h e  A l a s k a  
T r u s t  F u n d  A c t  a n d  t h e  Plan. It is o u r  u n d e r s t a n d­
ing  t h a t  J i m  L y n c h  of the U n i v e r s i t y  is in t h e  
p r o c e s s  of o b t a i n i n g  t h a t  list. W e  w o u l d  li k e  to 
r e v i e w  it as w e l l  in th i s  context.

IV. C O M M E N T S  O N  T E X T  O F  D R A F T  P L A N

A. I n t r o d u c t i o n

In a d d i t i o n  t o  the a n a l y s e s  of l e g a l  is s u e s  
r e l a t e d  t o  t h e  P l a n  t h a t  a p p e a r  in o t h e r  s e c t i o n s  of this 
repo r t ,  w e  h a v e  r e v i e w e d  t h e  text of the P l a n  f o r  c l a r i t y  
a n d  i n t e r n a l  c o n s i s t e n c y .  Th i s  has b e e n  d o n e  w i t h  
a w a r e n e s s  t h a t  t h e  P l a n  w i l l  f u n c t i o n  as a l e g a l  d o c u­
ment, c r e a t i n g  r i g h t s  a n d  o b l i g a t i o n s  a m o n g  P u r c h a s e r s ,  
B e n e f i c i a r i e s  a n d  t h e  U n i v e r s i t y .  So m e  of t h e  f o l l o w i n g  
c o m m e n t s  r e c o m m e n d  s p e c i f i c  c h a n g e s  to t h e  P l a n  text. 
O t h e r s  i d e n t i f y  i s s u e s  r a i s e d  by a p p a r e n t  c o n t r a d i c t i o n s ,  
a m b i g u i t i e s  o r  o m i s s i o n s  in the Plan text, w h o s e  r e s o l u­
tion  m a y  r e q u i r e  p o l i c y  c h o i c e s  by the U n i v e r s i t y .  W e  
are a v a i l a b l e  t o  a s s i s t  in r e v i e w i n g  a n d  c o m m e n t i n g  on 
s u b s e q u e n t  d r a f t s  of t h e  Plan, as the U n i v e r s i t y  m a y  
r e q u i r e .  E x h i b i t  E, a t t a c h e d  to this r e p o r t ,  is a c o p y  
of t h e  d r a f t  P l a n ,  m a r k e d  w i t h  s p e c i f i c  a m e n d m e n t s  b a s e d
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u p o n  our c o m m e n t s  in t h i s  section. A d d i t i o n a l  r e v i s i o n s  
m a y  be r e q u i r e d  to r e f l e c t  the r e s o l u t i o n  of i s s u e s  
i d e n t i f i e d  in o u r  c o m m e n t s .

D. D e f i n i t i o n s

1. B e n e f i c i a r y  a n d  Q u a l i f i e d  B e n e f i c i a r y

It a p p e a r s  that t h ese d e f i n i t i o n s  a r e  
i n t e n d e d  t o  a d d r e s s  t w o  c o n c epts: (j.) a p e r s o n
i d e n t i f i e d  as a b e n e f i c i a r y  in a C o n t ract, a n d  (ii) 
a p e r s o n  w h o  is e l i g i b l e  to r e c e i v e  b e n e f i t s  u n d e r  
a C o n t r a c t .  W e  r e c o m m e n d  that the d e f i n i t i o n  of 
Q u a l i f i e d  B e n e f i c i a r y  be deleted.

2. R e s i d e n t

S e c t i o n  1.22 d e f i n e s  the t e r m  " R e s i d e n t " .  
T h e  d e f i n i t i o n  of R e s i d e n t  is m a d e  o p e r a t i o n a l  b y  
S e c t i o n  2.1 a., w h i c h  s t a t e s  that e l i g i b l e  p a r t i c i­
pa n t s  u n d e r  t h e  P l a n  i n c l u d e  p u r c h a s e r s  of C o n­
tr a c t s  f o r  t h e  b e n e f i t  of a "Resident" o r  an i n d i­
v i d u a l  w h o  is e x p e c t e d  to b e c o m e  a " R e s i d e n t "  p r i o r  
to  r e c e i p t  of b e n e f i t s  u n d e r  the C o n t r a c t ,  or a 
son, d a u g h t e r  o r  l e g a l  w a r d  of a " R e s i d e n t " .  
U l t i m a t e l y ,  the p u r p o s e  of the d e f i n i t i o n  of " R e s i­
de n t "  is t o  p r o v i d e  p a r t  of the c r i t e r i a  for d e t e r­
m i n i n g  w h o  m a y  r e c e i v e  b e n e f i t s  u n d e r  a C o n t r a c t .  
W e  r e c o m m e n d  c o n s i d e r a t i o n  of d e l e t i o n  of t h e  
c o n c e p t  of e l i g i b i l i t y  b a s e d  ei t h e r  u p o n  f u t u r e  
r e s i d e n c y  or h a v i n g  a p a r e n t  or g u a r d i a n  w h o  is a 
r e s i d e n t  f r o m  the d e f i n i t i o n  of R e s i d e n t  o r  e l i m i­
n a t i o n  of t h e  e l i g i b i l i t y  r e q u i r e m e n t  a l t o g e t h e r .  
A c o n c i s e ,  c o n v e n t i o n a l  and l e g a l l y  d e f e n s i b l e  
d e f i n i t i o n  of r e s i d e n c y  w o u l d  be one m o d e l e d  on t h e  
d e f i n i t i o n  in AS 4 3 . 2 3 . 0 9 5  for p u r p o s e s  of P e r m a­
ne n t  F u n d  d i v i d e n d  e l i g i b i l i t y :  an i n d i v i d u a l  w h o  
is p h y s i c a l l y  p r e s e n t  in the state w i t h  t h e  i n t e n t  
to r e m a i n  p e r m a n e n t l y  in the state. T h e  U n i v e r s i t y  
m a y  w i s h  t o  c o n s i d e r  whe t h e r ,  as for r e s i d e n c y  for 
p u r p o s e s  o f  t h e  P e r m a n e n t  Fu n d  d i v i d e n d ,  c e r t a i n  
p e r m i s s i b l e  c a t e g o r i e s  of a b s e n c e s  f r o m  t h e  s t a t e  
s h o u l d  be  p e r m i t t e d  u n d e r  the Plan (the m o s t  o b v i­
ou s  b e i n g  a t t e n d a n c e  at an E l i g i b l e  I n s t i t u t i o n  
o u t s i d e  t h e  state).

H a v i n g  s a i d  all this, our P l a n  a m e n d m e n t  
n e v e r t h e l e s s  i n c o r p o r a t e s  e x i s t i n g  c o n c e p t s  r e­
a r r a n g e d  u n d e r  t h e  d e f i n i t i o n  of B e n e f i c i a r y .
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C. P a r t i c i p a t i o n

W i t h  t h e  c h a n g e  to  t h e  d e f i n i t i o n  o f  B e n e f i c i a­
ry r e c o m m e n d e d  ab o v e ,  the o n l y  p u r p o s e  t h a t  t h i s  s e c t i o n  
seeins t o  s e r v e  is p r o v i d i n g  for b e n e f i t s  t o  p a r t i c i p a n t s  
u n d e r  r e c i p r o c a t i n g  s t a tes' or i n s t i t u t i o n s '  p l a n s .  We 
r e c o m m e n d  t h a t  t h i s  s e c t i o n  be r e v i s e d  t o  r e a d  as 
f o l l o w s :

P a r t i c i p a n t s  in p r e p a i d  t u i t i o n  p r o g r a m s  of 
o t h e r  i n s t i t u t i o n s  or s t a t e s  w h i c h  h a v e  r e c i p­
r o c a l  a d v a n c e  t u i t i o n  p a y m e n t  p l a n  a g r e e m e n t s  
a p p r o v e d  by t h e  B o a r d  m a y  be a w a r d e d  T u i t i o n  
C r e d i t s  u n d e r  t e r m s  a p p r o v e d  by t h e  B o a r d .

T h e  t e r m  P a r t i c i p a n t  is not u s e d  e l s e w h e r e  in t h e  Plan, 
so t h e  d e f i n i t i o n  of P a r t i c i p a n t  in S e c t i o n  1.11 s h o u l d  
be d e l e t e d .

D. P u r c h a s e  of T u i t i o n  C r e d i t s

W e  w o u l d  s u g g e s t  c o n s i d e r a t i o n  o f  a l i m i t  on 
the n u m b e r  of p u r c h a s a b l e  T u i t i o n  C r e d i t s  f o r  a B e n e f i­
c i a r y  h e re. See t h e  d i s c  .ssion of r e d e m p t i o n  b e l o w .

W e  a l s o  r e c o m m e n d  the a d d i t i o n  of a s u b s e c t i o n  
in S e c t i o n  3 p r o v i d i n g  t h a t  the p u r c h a s e  of T u i t i o n  
C r e d i t s  is s u b j e c t  to t h e  t e r m s  a n d  c o n d i t i o n s  of b o t h  
the P l a n  a n d  t h e  C o n t r a c t  b e t w e e n  the U n i v e r s i t y  a n d  the 
P u r c h a s e r .

E. R e d e m p t i o n

W e  b e l i e v e  t h a t  S e c t i o n  4 . 1 . b  is i n t e n d e d  to 
a p p l y  d u r i n g  a t t e n d a n c e  at a n  E l i g i b l e  I n s t i t u t i o n  o t h e r  
t h a n  t h e  U n i v e r s i t y .  If t h a t  is t h e  case, it s h o u l d  be 
s t a t e d  e x p l i c i t l y  in t h i s  s u b s e c t i o n .

S e c t i o n  4.1 o. p r o v i d e s  t h a t  e x c e s s  T u i t i o n  
C r e d i t s  o v e r  t h e  a m o u n t  n e c e s s a r y  f o r  o b t a i n i n g  of a 
d e g r e e  d u r i n g  a s e m e s t e r  m a y  be r e d e e m e d  f o r  a n  a m o u n t  
not t o  e x c e e d  r o o m  a n d  board, fee a n d  b o o k  c o s t s .  O h i o  
c h o o s e s  at the i n i t i a t i o n  of it3 p l a n  n o t  t o  p e r m i t  an 
e x c e s s  t u i t i o n  c r e d i t  buildup-, T h e  a c t u a r i e s  w i l l  no 
d o u b t  c o m m e n t  o n  t h e  a b i l i t y  to p u r c h a s e  T u i t i o n  C r e d i t s  
on an  u n l i m i t e d  basis. A s  a p r a c t i c a l  m a t t e r  c o n s e r v a­
t i s m  m i g h t  s u g g e s t  l i m i t i n g  the a m o u n t  t h a t  m a y  be 
p u r c h a s e d ,  at l e a s t  i n i t i a l l y .
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S e c t i o n  4.1 e. p r o v i d e s  for the e x c e s s  of " C a s h  
V a l u e "  o v e r  " T u i t i o n  V a l u e "  to b e  d i s t r i b u t e d  e q u a l l y  t o  
the G r a d u a t i o n  I n c e n t i v e  A w a r d  A c c o u n t  for t h e  b e n e f i t  of 
the B e n e f i c i a r y  w h o  r e d e e m e d  t h e  T u i t i o n  C r e d i t  a n d  t o  
the P r e p a i d  T u i t i o n  S c h o l a r s h i p  A c c o u n t .  T h e  d e f i n i t i o n  
or " C ash V a l u e "  at 1.5 is p r i n c i p a l  " . . . p l u s  n e t  e a r n i n g s  
and a p p l i c a b l e  f o r f e i t u r e s ,  less e x p e n s e s  of t h e  P l a n . "  
Th e  r e d e m p t i o n  r e q u i r e m e n t s  are e x t r e m e l y  i m p o r t a n t  as 
t h e y  w i l l  p r e s u m a b l y  be  m a d e  t h e  s u b j e c t  of c o n t r a c t s  
w i t h  i n d i v i d u a l  b e n e f i c i a r i e s .  W e  a s s u m e  t h a t  i n c r e a s e  
in m a r k e t  v a l u e  i n v e s t m e n t s  in an  i n d i v i d u a l  a c c o u n t  is 
p a r t  of ’Ca s h  V a l u e . "  C a n  an a c c o u n t  h a v e  a s u r p l u s  if 
the F u n d  >verall is n o t  a c t u a r i a l l y  s o u n d ?  If an o v e r a l l  
fund r e q u i r e m e n t  of ' a c t u a r i a l  s o u n d n e s s '  is c o n s i d e r e d  
n e c e s s a r y ,  t h e  f o l l o w i n g  is s u g g e s t e d :

T h e  B o a r d  m a y  f r o m  t i m e  t o  t i m e  p r o v i d e  for an 
a n n u a l  d i s t r i b u t i o n  of a n y  s u r p l u s  i n  t h e
Fund. S u r p l u s  s h a l l  be t h e  a m o u n t  t h e  a c t u a r y  
a n n u a l l y  d e t e r m i n e s  is the e x c e s s  in t h e  F u n d  
o v e r  t h e  a m o u n t  r e q u i r e d  t o  be m a i n t a i n e d  
t h e r e i n  to  e n s u r e  t h e  a c t u a r i a l  s o u n d n e s s  of 
t h e  Plan. T h e  s u r p l u s  s h a l l  be a l l o c a t e d  p r o  
r a t a  to e a c h  T u i t i o n  C r e d i t  r e d e e m e d  i n  t h e  
y e a r  f o l l o w i n g  d e t e r m i n a t i o n  of t h e  s u r p l u s  
and s h a l l  be d i s t r i b u t e d  e q u a l l y  t o  a G r a d u a­
ti o n  I n c e n t i v e  A w a r d  a c c o u n t  for t h e  b e n e f i t  
of t h e  B e n e f i c i a r y  w h o  r e d e e m e d  t h e  T u i t i o n  
C r e d i t s  a n d  t o  t h e  P r e p a i d  S c h o l a r s h i p  a c ­
count.

T he a c t u a r i e s  w o u l d  n e e d  t o  d e t e r m i n e  w h e t h e r  o v e r a l l
a c t u a r i a l  s o u n d n e s s  w i l l  r e q u i r e  the f o r m u l a  s e t  o u t
above. O u r  r e v i s i o n s  to t h e  D r a f t  P l a n  d o  n o t  c o n t a i n  
t h i s  p r o v i s i o n .  W e  f e l t  t h a t  it w o u l d  be p r e m a t u r e  t o  
i n c l u d e  it in the P l a n  u n t i l  w e  h a d  d i s c u s s e d  t h e  s u b j e c t  
w i t h  C o o p e r s  & L y b r a n d  a n d  the U n i v e r s i t y .

S e c t i o n  4.1 h. s h o u l d  p r o v i d e  t h a t  a n  A l t e r n a t e  
B e n e f i c i a r y  m a y  not r e d e e m  T u i t i o n  C r e d i t s  u n l e s s  t h e  
A l t e r n a t e  B e n e f i c i a r y  p r e s e n t s  p r o o f  s a t i s f a c t o r y  to t h e  
Pl a n  A d m i n i s t r a t o r  t h a t  all p r i o r  B e n e f i c i a r i e s  a r e  
d e c e a s e d ,  w i t h  t h e  d e t e r m i n a t i o n  of t h e  P l a n  A d m i n i s t r a­
tor  c o n c l u s i v e .  A l a s k a ' s  e x p e r i e n c e  m a y  b e  t h a t  A l t e r­
nat e  or  P r i m a r y  B e n e f i c i a r i e s  f r e q u e n t l y  s i m p l y  c a n n o t  be 
found.
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F .  W a i v e r

In a l l  i n s t a n c e s  of w a i v e r  of B e n e f i t s ,  the 
w a i v e r  s h o u l d  be r e q u i r e d  to be w r i t i n g ,  in a f o r m  
a p p r o v e d  by the P l a n  A d m i n i s t r a t o r ,  b e a r i n g  the a c k n o w l­
e d g e d  s i g n a t u r e  of t h e  w a i v i n g  B e n e f i c i a r y .

G. R e f u n d s

S e c t i o n  5.1 a. sh o u l d  be a m e n d e d  t o  p r o v i d e  
t h a t  a r e f u n d  s h o u l d  be m a d e  to the P u r c h a s e r  at any t i m e  
t h e  U n i v e r s i t y  or its s u c c e s s o r  d e t e r m i n e s  to t e r m i n a t e  
t h e  P l a n  for w h a t e v e r  reason. T h e s e  r e a s o n s  c o u l d  
i n c l u d e  a d v e r s e  t a x  r u lings.

W e  w o n d e r  w h e t h e r  it w a s  i n t e n d e d  t h a t  S e c t i o n  
5 . 1 . b  p r o v i d e  for C a s h  V a l u e  to be  r e f u n d e d  to  the 
B e n e f i c i a r y  u p o n  d i s a b i l i t y  w h e t h e r  or not an A l t e r n a t e  
B e n e f i c i a r y  is p r e s e n t .  T h i s  s e ems i n c o n s i s t e n t  w i t h  the 
o t h e r  r e f u n d  p r o v i s i o n s ,  w h i c h  p r o v i d e  for r e f u n d  o n l y  if 
t h e r e  is no A l t e r n a t e  B e n e f i c i a r y .

We r e c o m m e n d  th a t  t h e  U n i v e r s i t y  c o n s i d e r  
a b a n d o n i n g  the C a s h  V a l u e  c o n c e p t  for r e f u n d s  e n t i r e l y .  
In F l o r i d a  the m a x i m u m  r e f u n d  is R e f u n d  V a l u e  w h i c h  is 
m o n e y  p a i d  p l u s  5% c o m p o u n d e d  i n t e r e s t  (See F l o r i d a  
M a s t e r  C o v e n a n t ) .  In M i c h i g a n  it a p p e a r s  to b e  a 
W e i g h t e d  A v e r a g e  T u i t i o n  Cost. In b o t h  c a s e s  a fee is 
p r o v i d e d  for o r  p e r m i t t e d .

In r e s p e c t  of R e f u n d s  a n d  R e d e m p t i o n  t h e r e  is 
t h e  p o l i c y  i s s u e  of w h e t h e r  the Plan, a n d  t h e r e f o r e  the 
l e g i s l a t i o n ,  s h o u l d  p r o v i d e  for S t a t e  l i a b i l i t y  t o  the 
e x t e n t  p o s s i b l e  w i t h o u t  a vote, i.e., by a s t a t e m e n t  of 
l e g i s l a t i v e  i n t e n t  to  r e p l e n i s h  a n y  d e f i c i e n c i e s  in the 
F u n d .

H. T r a n s f e r  of  B e n e f i t s

T h e  r i g h t  t o  s u b s t i t u t e  b e n e f i c i a r i e s  s h o u l d  be 
c l a r i f i e d .  W e  a s s u m e  v i r t u a l l y  u n l i m i t e d  s u b s t i t u t i o n  is 
d e s i r e d  u p  t o  t h e  R e d e m p t i o n  S t a r t  Date. We  w o u l d  
s u g g e s t  c o n s i d e r a t i o n  of l i m i t i n g  A l t e r n a t e  B e n e f i c i a r i e s  
t o  o n e  o r  t w o  at m o s t  t o  a v o i d  c l e r i c a l  p r o b l e m s  l a t t e r  
of d e c e a s e d  o r  i n e l i g i b i l i t y  of p r i o r  b e n e f i c i a r i e s .

In a l l  i n s t a n c e s  of S u b s t i t u t i o n  of B e n e f i c i a­
ry, t h e  s u b s t i t u t i o n  s h o u l d  be r e q u i r e d  to b e  w r i t i n g ,  in 
a f o r m  a p p r o v e d  by  t h e  P l a n  A d m i n i s t r a t o r ,  b e a r i n g  the 
a c k n o w l e d g e d  s i g n a t u r e  of the P u r c h a s e r .  N o  s u b s t i t u t i o n
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s h o u l d  b o  e f f e c t i v e  u n t i l  it has b e e n  r e c e i v e d  by the 
P l a n  A d m i n i s t r a t o r .

T h e  P l a n  a n d  C o n t r a c t  s h o u l d  p r o v i d e  t h a t  if no 
B e n e f i c i a r y  c a n  be l ocated, the P l a n  A d m i n i s t r a t o r  m a y  
d e s i g n a t e  a B e n e f i c i a r y  o r  t e r m i n a t e  t h e  C o n t r a c t .

I. P r e p a i d  T u i t i o n  S c h o l a r s h i p

U n d e r  S e c t i o n  4.1 e., t h e  P r e p a i d  T u i t i o n  
S c h o l a r s h i p  fund w i l l  r e c e i v e  one h a l f  of t h e  e x c e s s  of 
C a s h  V a l u e  o v e r  T u i t i o n  V a l u e  of  T u i t i o n  C r e d i t s  r e d e e m e d  
(the r e f e r e n c e  to S e c t i o n  4 . 1 b .  in S e c t i o n  7.1 s h o u l d  be 
4.1 e . ) .

A t  th i s  t i m e  t h e  w h o l e  c o n c e p t  of d e a l i n g  w i t h  
s u r p l u s ,  a s  in 4.1 e . , w h i c h  p r o v i d e s  f o r  t h e  e x c e s s  of 
the C a s h  V a l u e  o v e r  T u i t i o n  V a l u e  t o  g o  to t h e  two 
a c c o u n t s ,  m a y  n o t  b e  a p p r o p r i a t e .  T h e r e  is n o  d o u b t  
C o o p e r s  & L y b r a n d  as a c t u a r i e s  w i l l  s p e a k  to t h e  s u b j e c t  
m a t t e r .  T o  the e x t e n t  t h a t  the S t a t e  o r  the U n i v e r s i t y  
i n i t i a l l y  fund t h e  s t a r t - u p  c o s t s  of t h e  P l a n  or the 
S t a t e  g u a r a n t e e s  t h e  P l a n  t h r o u g h ,  for e x a m p l e  " m o r a l  
o b l i g a t i o n "  langu a g e ,  it m a y  b e  t h a t  t h e  s u r p l u s  s h o u l d  
b e  p a i d  e i t h e r  to the U n i v e r s i t y  or to t h e  State. It m a y  
a l s o  b e  t h a t  the a c t u a r i e s  d e t e r m i n e  t h a t  s u r p l u s e s  in 
i n d i v i d u a l  a c c o u n t  b a l a n c e s  s h o u l d  be  h e l d  in the P l a n  or  
n o t  d i s t r i b u t e d  m a n d a t o r i l y  o u t s i d e  t h e  Fund.

J. C o n t r a c t s

T h e  s t a t e m e n t  in S e c t i o n  9.2 b. t h a t  an 
A l t e r n a t e  B e n e f i c i a r y  m a y  not c l a i m  a r e f u n d  for T u i t i o n  
C r e d i t s  is i n c o n s i s t e n t  w i t h  S e c t i o n  5 . 1 . g  w h i c h  s a y s  
t h a t  a n  A l t e r n a t e  B e n e f i c i a r y  m a y  n o t  c l a i m  a r e f u n d  
u n l e s s  c e r t a i n  p r i o r  a c t s  h a v e  o c c u r r e d .

K. A d m i n i s t r a t i o n  of t h e  Pl a n

W e  r e c o m m e n d  t h a t  a d m i n i s t r a t i v e  e x p e n s e s  u n d e r  
S e c t i o n  1 0 . 5 . a be  d e t e r m i n e d  b y  t h e  A d m i n i s t r a t i v e  
C o m m i t t e e .  In S e c t i o n  1 0 . 5 . e, w e  s u g g e s t  o m i t t i n g  
e x c l u s i v e  v e n u e  in F a i r b a n k s  for l i t i g a t i o n  a r i s i n g  o u t  
of t h e  Plan.

L. F i d u c i a r i e s

W e  r e c o m m e n d  o m i t t i n g  the i n d e m n i t y  p r o v i s i o n s  
in S e c t i o n  12.2 a n d  12. J o r  p r o v i d i n g  t h a t  t h e y  be 
a c t i v a t e d  l a t t e r  at the U n i v e r s i t y ' s  o p t ion. T h e  d r a f t
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P l a n  p r o v i d e s  for l a t t e r  a c t i v a t i o n .  If t h e s e  p r o v i s i o n s  
a r e  d e e m e d  n e c e s s a r y  they s u o u l d  be left t o  a c o n t r a c t  
w i t h  the fiduciary. A f i d u c i a r y  w i l l  no d o u b t  h a v e  a 
f o r m a t  w h i c h  t h e  U n i v e r s i t y  w i l l  h a v e  to c o n t e n d  with.

M. G e n e r a l

T h e  P l a n  n e e d s  to e s t a b l i s h  i n v e s t m e n t  o b j e c­
t i v e s  for the Fu n d  (see E x h i b i t  A ) . In a d d i t i o n  it w o u l d  
a p p e a r  to be a p p r o p r i a t e  t o  p r o v i d e  in t h e  P l a n  f o r  an 
a n n u a l  a c t u a r i a l  r e v i e w  of t h e  s o u n d n e s s  of  t h e  F u n d  (see 
E x h i b i t  B) .

N. R e p o r t s  and N o t i c e s

P r o v i s i o n  s h o u l d  be m a d e  in S e c t i o n  10 for 
p e r i o d i c  n o t i c e  to  a P u r c h a s e r  o f  the s t a t u s  o f  the 
P u r c h a s e r ' s  a c c o u n t  w i t h  t h e  Plan. P r o v i s i o n  a l s o  s h o u l d  
be m a d e  for n o t i c e  to a P u r c h a s e r  of t h e  e n d  of  the 
p e r i o d  a l l o w e d  for n a m i n g  a B e n e f i c i a r y ,  a n d  n o t i c e  to a 
B e n e f i c i a r y  of the end of t h e  p e r i o d  a l l o w e d  f o r  t h e  use 
of t u i t i o n  credits.

It is a l s o  v e r y  i m p o r t a n t  t h a t  t h e  P u r c h a s e r  be 
m a d e  r e s p o n s i b l e  for n o t i f y i n g  t h e  Pl a n  of a n y  c h a n g e  in 
a d d r e s s  of t h e  P u r c h a s e r  o r  a B e n e f i c i a r y ,  a n d  t h a t  the 
P l a n  p r o v i d e  t h a t  n o t i c e  m a i l e d  to  t h e  m o s t  r e c e n t  
m a i l i n g  a d d r e s s  of a P u r c h a s e r  or B e n e f i c i a r y  in the 
r e c o r d s  m a i n t a i n e d  by  the P l a n  A d m i n i s t r a t o r  be d e e m e d  
s u f f i c i e n t  for all p u r p o s e s .

V. R E C O M M E N D A T I O N S  C O N C E R N I N G  A M E N D I N G  L E G I S L A T I O N

P r o p o s e d  a m e n d m e n t s  t o  t h e  A l a s k a  A c t  are 
a t t a c h e d  as E x h i b i t  C. T h e y  c o n s i s t  p r i m a r i l y  of 
p r o v i d i n g  th a t  the o b l i g a t i o n  of  t h e  U n i v e r s i t y  u n d e r  the 
P l a n  is an u n l i m i t e d ,  g e n e r a l  o b l i g a t i o n  a n d  l a n g u a g e  
c r e a t i n g  a m o r a l  o b l i g a t i o n  o f  t h e  State, W e  a l s o  have 
c o n s i d e r e d  J i m  L y n c h ' s  s u g g e s t i o n  of a c o n t i n u i n g  or 
b l a n k e t  a p p r o p r i a t i o n  to t h e  F u n d  of all e a r n i n g s  t o  pay 
b e n e f i t s  and e x p e n s e s .  W e  r e c o m m e n d  s u c h  a n  a p p r o p r i a­
tion.

VI. P U R C H A S E  C O N T R A C T

A s  p e r  o u r  d i s c u s s i o n s  w i t h  J i m  L y n c h  and 
b e c a u s e  we s h a l l  not ha v e  a c o p y  of the t a x  a n a l y s i s  and 
a c t u a r i a l  a n a l y s i s  b e i n g  p r e p a r e d  by C o o p e r s  & L y b r a n d  
p r i o r  t o  o u r  r e q u i r e d  s u b m i s s i o n  to y o u  b y  F e b r u a r y  25,
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1991, a n d  b e c a u s e  t h o s e  a n a l y s e s  w i l l  h a v e  a c r i t i c a l  
b e a r i n g  on the s t r u c t u r e  of t h e  C o n t r a c t ,  o n l y  a p r e l i m i­
n a r y  d r a f t  of t h e  C o n t r a c t  h a s  b e e n  p r e p a r e d  at th i s  
t i me. O n c e  w e  h a v e  had the o p p o r t u n i t y  t o  r e v i e w  the 
a n a l y s e s  f r o m  C o o p e r s  & L y b r a n d  a n d  h a v e  had f u r t h e r  
d i r e c t i o n  f r o m  the U n i v e r s i t y  as t o  o u r  c o m m e n t s  and 
r e c o m m e n d a t i o n s  r e g a r d i n g  t h e  d r a f t  P l a n  a n d  the U n i v e r­
s i t y  L e g i s l a t i o n ,  w e  s h a l l  p r e p a r e  a d e f i n i t i v e  d r a f t  of 
t h e  C o n t r a c t  for the r e v i e w  of t h e  U n i v e r s i t y .  A  c o p y  of 
t h e  p r e l i m i n a r y  d r a f t  of the C o n t r a c t  is a t t e n d e d  t o  this 
m e m o r a n d u m  as E x h i b i t  D.

VII. A N A L Y S I S  O F  T A X  I S S U E S

A. I n t r o d u c t i o n

A n  i m p o r t a n t  o b j e c t i v e  of t h e  A l a s k a  e d u c a t i o n  
t r u s t  f u n d  (the "Fund") is t o  m a x i m i z e  the i n v e s t m e n t  
r e t u r n  of the F u n d  by  e m p l o y i n g  a s t r u c t u r e  t h a t  w i l l  
c a u s e  i n c o m e  of the F u n d  to b e  e x e m p t  f r o m  f e d e r a l  i n c o m e  
t a x a t i o n .  T h e  f o l l o w i n g  p a r t  of t h i s  r e p o r t  a d d r e s s e s  
w h e t h e r  t h e  i n c o m e  of the F u n d  a s  p r e s e n t l y  s t r u c t u r e d  
w i l l  b e  e x e m p t  f r o m  f e d e r a l  i n c o m e  t a x a t i o n .  It a l s o  
i d e n t i f i e s  c h a n g e s  to  the s t r u c t u r e  of t h e  F u n d  t h a t  
c o u l d  i n c r e a s e  the p r o b a b i l i t y  o f  its a c h i e v i n g  t a x  
e x e m p t  s t a t u s .

T h e r e  are t w o  p o t e n t i a l  s o u r c e s  of i n c o m e  t a x  
e x e m p t i o n  for t h e  Fund. The f i r s t  is t h e  e x e m p t i o n  f r o m  
f e d e r a l  i n c o m e  t a x a t i o n  of an " i n t e g r a l  p a r t "  of the 
s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  of the state. T h e  
s e c o n d  is e x e m p t i o n  f r o m  t a x a t i o n  u n d e r  S e c t i o n  115 of 
t h e  I n t e r n a l  R e v e n u e  C o d e  of 1506 ("the Code").

B. E x e m p t i o n  as " I n t e g r a l  P a r t "  of the S t a t e  or a 
P o l i t i c a l  S u b d i v i s i o n  of t h e  S t a t e

S i n c e  1913, the I n t e r n a l  R e v e n u e  S e r v i c e  has 
t r e a t e d  t h e  d i r e c t  i n c o m e  of a s t a t e  or m u n i c i p a l i t y ,  
w h e t h e r  d e r i v e d  f r o m  e s s e n t i a l  o r  n o n e s s e n t i a l  a c t i v i­
ties,  a s  e x e m p t  f r o m  f e d e r a l  i n c o m e  t a x a t i o n .  G C M  14407, 
X I V - 1  C.B. 103 (1935), as s u p e r s e d e d  by  Rev. R u l e  71-131, 
1971 C.B. 28; G C M  37657. T o  b e  e x e m p t  u n d e r  t h i s  rule, 
i n c o m e  m u s t  b e  of an " i n t e g r a l  p a r t "  of a s t a t e  o r  a 
p o l i t i c a l  s u b d i v i s i o n  of t h e  s t a t e .  G C M  39006; G C M  
3 7 6 5 7 ;  G C M  34535.

T h e  F u n d  is e s t a b l i s h e d  as a t r u s t  f u n d  
s e p a r a t e  f r o m  the g e n e r a l  f u n d  of t h e  state. A S  1 4 . 4 0 . 8 -
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03. T h e  C o m m i s s i o n e r  of R e v e n u e  is the t r u s t e e  of the 
F u nd. A S  14 .40.805. T h e  B o a r d  of R e g e n t s  of the 
U n i v e r s i t y  is a u t h o r i z e d  by A S  1 4 . 4 0 . 8 0 9  t o  e n t e r  into 
c o n t r a c t s  for the a d v a n c e  p a y m e n t  of t u i t i o n ,  w i t h  the 
a d v a n c e  t u i t i o n  p a y m e n t s  m a d e  u n d e r  s u c h  c o n t r a c t s  b e ing 
p a i d  i n t o  t h e  Fu n d  u n d e r  AS 14. 4 0 . 8 0 3 .

T o  d e t e r m i n e  w h e t h e r  a s t a t e  g o v e r n m e n t  i n s t r u­
m e n t a l i t y  is an " i n t e g r a l  p a r t "  of a s t a t e  or a p o l i t i c a l  
s u b d i v i s i o n ,  the I n t e r n a l  R e v e n u e  S e r v i c e  has r e f e r r e d  to 
g e n e r a l  c o u n s e l  m e m o r a n d a  c o n c e r n i n g  w h e t h e r  a state 
i n s t r u m e n t a l i t y  w a s  a s e p a r a t e  e n t i t y  e l i g i b l e  t o  be a 
S e c t i o n  5 0 1 ( c ) ( 3 )  o r g a n i z a t i o n .  G C M  34502; G C M  34535. 
G C M  3 4 5 0 2  c o n c l u d e d  t h a t  a s t a t e  i n s t r u m e n t a l i t y  w o u l d  
h a v e  s e p a r a t e  e x i s t e n c e  for p u r p o s e s  of S e c t i o n  501(c)(3) 
if it w e r e  a c o r p o r a t i o n ,  a t r u s t  or an a s s o c i a t i o n .  
T h us, n e i t h e r  a c o r p o r a t i o n  n o r  a t r u s t  is c o n s i d e r e d  to 
be  an i n t e g r a l  p a r t  of the s t a t e  for p u r p o s e s  of tax 
e x e m p t i o n .  G C M  37657; G C M  34704. In c o n t r a s t ,  G C M  34535 
c o n c l u d e d  t h a t  an u n i n c o r p o r a t e d  s t ate d i v i s i o n  of me n t a l  
h e a l t h ,  c r e a t e d  by s t a t u t e  as a u n i t  w i t h i n  a state 
g o v e r n m e n t a l  d e p a r t m e n t ,  a n d  s u b j e c t  to m a n a g e r i a l  
c o n t r o l  by  t h a t  d e p a r t m e n t  c o u l d  not be c o n s i d e r e d  an 
o r g a n i z a t i o n  d e s c r i b e d  in S e c t i o n  5 0 1 ( c ) ( 3 )  of the Code.

B a s e d  u p o n  the a n a l y t i c a l  a p p r o a c h  a d o p t e d  in 
t h e  g e n e r a l  c o u n s e l  m e m o r a n d a  c i t e d  above, w e  b e l i e v e  it 
u n l i k e l y  t h a t  t h e  I n t e r n a l  R e v e n u e  S e r v i c e  w o u l d  find 
t h a t  t h e  Fund, as p r e s e n t l y  e s t a b l i s h e d ,  is a n  i n t e g r a l  
p a r t  of the state. T h e  F u n d  is e s t a b l i s h e d  as a trust, 
a;,d t h e r e f o r e  is l i k e l y  t o  be c o n s i d e r e d  an e n t i t y  
s e p a r a t e  f r o m  the s t a t e  for p u r p o s e s  of (.ax e x e m ption. 
M o r e  s p e c i f i c a l l y ,  t h e  I n t e r n a l  R e v e n u e  S e r v i c e  d e t e r­
m i n e d  t h a t  t h e  M i c h i g a n  E d u c a t i o n  Tr u s t ,  a c o r p o r a t i o n  
c r e a t e d  by the S t r t e  of M i c h i g a n  t o  i m p l e m e n t  and 
a d m i n i s t e r  a c o l l e g e  t u i t i o n  p r e p a y m e n t  p r o g r a m ,  was not 
a n  i n t e g r a l  p a r t  of the S t a t e  of M i c h i g a n .  P r i v a t e  
L e t t e r  R u l i n g  8 8 25027. A l t h o u g h  the M i c h i g a n  e n t i t y  w a s  
e s t a b l i s h e d  as a c o r p o r a t i o n  r a t h e r  t h a n  as an u n i n c o r p o­
r a t e d  t r u s t  like the Fund, the s a l i e n t  c h a r a c t e r i s t i c s  of 
t h e  F u n d  a r e  a n a l o g o u s  to t h o s e  of the M i c h i g a n  E d u c a t i o n  
T r u s t  c i t e d  in P r i v a t e  L e t t e r  R u l i n g  8 8 2 5 0 2 7 :  an a u t o n o­
m o u s  t r u s t e e ,  f u n d s  s e p a r a t e d  f r o m  the s t a t e ' s  g e n e r a l  
fund, a n d  r e s t r i c t i o n s  on the u s e  of F u n d  m o n eys. T h e s e  
s i m i l a r i t i e s  m a k e  it mo s t  l i k e l y  t h a t  t h e  Int e r n a l  
R e v e n u e  S e r v i c e  w o u l d  r e ach the same c o n c l u s i o n  in t h e  
c a s e  of the Fund.

A l t h o u g h  a state i n s t r u m e n t a l i t y  may be an 
e n t i t y  s e p a r a t e  f r o m  the s t a t e  and t h u s  not an int e g r a l
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p a r t  of the s t a t e ,  the e n t i t y  n o n e t h e l e s s  m a y  q u a l i f y  for 
t a x  e x e m p t i o n  as  a p o l i t i c a l  s u b d i v i s i o n  of the state. 
A n  e n t i t y  is a p o l i t i c a l  s u b d i v i s i o n  for this p u r p o s e  if 
i t  m e e t s  the c r i t e r i a  d e t e r m i n i n g  w h e t h e r  an e n t i t y  is a 
p o l i t i c a l  s u b d i v i s i o n  u n d e r  Reg. 1 - 1 0 3 — 1(b) for p u r p o s e s  
of S e c t i o n  103 of the Code. G C M  36994. T h o s e  c r i t e r i a  
a r e  t h a t  t h e  e n t i t y  be d e l e g a t e d  a s u b s t a n t i a l  p o r t i o n  of 
o n e  of the f o l l o w i n g  s o v e r e i g n  powers: t a x a t i o n ,  e m i n e n t  
d o m a i n  or p o l i c e  power. The F u n d  has not b e e n  d e l e g a t e d  
a n y  of t h e s e  p o w e r s .  Indeed, su c h  a d e l e g a t i o n  s e e m s  
i n c o n s i s t e n t  w i t h  t h e  F u n d ' s  p u r p o s e s .  T h e r e f o r e ,  it 
d o e s  n o t  a p p e a r  p o s s i b l e  that the Fu n d  c o u l d  q u a l i f y  for 
t a x  e x e m p t i o n  as a p o l i t i c a l  s u b d i v i s i o n  of t h e  State.

C. E s t a b l i s h i n g  F u n d  as an I n t e g r a l  Part of the U n i­
v e r s i t y

If t h e  F u n d  is to be r e s t r u c t u r e d  t o  i m p r o v e  
i t s  q u a l i f i c a t i o n  for t a x  e x e m p t i o n  as an i n t e g r a l  p a r t  
of t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n ,  we e x p e c t  t h a t  
t h e  o p t i o n  of p l a c i n g  the F u n d  u n d e r  the a d m i n i s t r a t i o n  
of t h e  U n i v e r s i t y  i n s t e a d  of in the D e p a r t m e n t  of R e v e n u e  
w i l l  be c o n s i d e r e d .  T h e  U n i v e r s i t y  itself has not b e e n  
d e l e g a t e d  a n y  of t h e  a t t r i b u t e s  of s o v e r e i g n t y  t h a t  w o u l d  
it  c a u s e  it t o  be c o n s i d e r e d  a p o l i t i c a l  s u b d i v i s i o n  of 
t h e  state. C o m p a r e  G C M  36994; G C M  37657. Thus, p l a c i n g  
t h e  F u n d  u n d e r  t h e  a d m i n i s t r a t i o n  of the U n i v e r s i t y  w i l l  
n o t  i n c r e a s e  t h e  p r o b a b i l i t y  of t h e  F u n d  b e i n g  c o n s i d e r e d  
a n  i n t e g r a l  p a r t  of t h e  s t a t e  or a p o l i t i c a l  s u b d i v i s i o n ,  
u n l e s s  the U n i v e r s i t y  it s e l f  w o u l d  be c o n s i d e r e d  an 
i n t e g r a l  p a r t  of t h e  state.

T h e  U n i v e r s i t y  io c r e a t e d  u n d e r  A r t i c l e  VII, 
S e c t i o n s  2 a n d  3 of the A l a s k a  C o n s t i t u t i o n ,  w h i c h  
p r o v i d e :

S e c t i o n  2. S t a t e  U n i v e r s i t y .  T h e  U n i v e r s i t y  
of A l a s k a  is h e r e b y  e s t a b l i s h e d  as the s t a t e  u n i­
v e r s i t y  a n d  c o n s t i t u t e d  a b o d y  c o r p o r a t e .  It shall 
h a v e  t i t l e  to  all r e a l  a n d  p e r s o n a l  p r o p e r t y  n o w  
and h e r e a f t e r  set a s i d e  for or c o n v e y e d  t o  it. Its 
p r o p e r t y  s h a l l  be a d m i n i s t e r e d  and d i s p o s e d  of 
a c c o r d i n g  to law.

S e c t i o n  3. B o a r d  of R e g e n t s  of U n i v e r s i t y .  
The U n i v e r s i t y  of A l a s k a  shall be g o v e r n e d  by  a 
b o a r d  of r e g e n t s .  T h e  r e g e n t s  shall b e  a p p o i n t e d  
by the g o v e r n o r ,  s u b j e c t  to c o n f i r m a t i o n  by a 
m a j o r i t y  of the m e m b e r s  of the l e g i s l a t u r e  in joint 
ses s i o n .  t h e  b o a r d  shall, in a c c o r d a n c e  w i t h  law,
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f o r m u l a t e  p o l i c y  a n d  a p p o i n t  t h e  p r e s i d e n t  of the 
u n i v e r s i t y .  He s h a l l  b e  t h e  e x e c u t i v e  o f f i c e r  of 
t h e  bo a r d .

W h i l e  A r t i c l e  VII, S e c t i o n  2  e s t a b l i s h e s  the 
U n i v e r s i t y  as a " b o d y  c o r p o r a t e , "  t h e  A l a s k a  S u p r e m e  
C o u r t  has d e t e r m i n e d  t h e  U n i v e r s i t y  to b e  a n  i n t e g r a l  
p a r t  of the S t a t e  for p u r p o s e s  of s e v e r a l  s t a t u t e s  
o u t s i d e  t h e  t a x a t i o n  c o n t e x t .  T h e s e  i n c l u d e  p r o c e d u r e s  
g o v e r n i n g  l a w s u i t s  a g a i n s t  t h e  S t a t e ,  U n i v e r s i t y  of 
A l a s k a  v. N a t i o n a l  A i r c r a f t  L e a s i n g .  L t d . , 575 P . 2d 121 
( A l a s k a  .1975); f e d e r a l  c i v i l  r i g h t s  s t a t u t e s ,  B r o w n  v. 
w o o d . 575 P . 2d 121 ( A l a s k a  1978); s t a t u t e s  g o v e r n i n g  
p u b l i c  a c c e s s  to g o v e r n m e n t  d o c u m e n t s ,  C a r t e r  v. A l a s k a  
P u b l i c  E m p l o y e e s  A s s o c i a t i o n . 663 P . 2 d  916 ( A l a s k a  1983); 
a n d  o p e n  m e e t i n g s  laws, U n i v e r s i t y  of A l a s k a  v. 
G e i s t a u t s . 666 P . 2d 424 ( A l a s k a  1983).

T h e  e a r l i e r  t w o  of the a b o v e  a u t h o r i t i e s  w e r e  
c i t e d  t o  t h e  Interna] R e v e n u e  S e r v i c e  in s u p p o r t  of a 
r e q u e s t  for a P r i v a t e  L e t t e r  R u l i n g  t h a t  i n t e r e s t  on 
b o n d s  of t h e  U n i v e r s i t y  of A l a s k a  H e a t i n g  C o r p o r a t i o n  w a s  
e x e m p t  f r o m  f e d e r a l  i n c o m e  t a x a t i o n  b e c a u s e  t h e  b o n d s  
w e r e  i s s u e s  "on b e h a l f  of" t h e  S t a t e  of  A l a s k a .  T o  r e a c h  
t h i s  c o n c l u s i o n ,  it w a s  n e c e s s a r y  f o r  t h o  I n t e r n a l  
R e v e n u e  S e r v i c e  t o  d e t e r m i n e  t h a t  t h e  U n i v e r s i t y  was an  
i n t e g r a l  p a r t  of the State. T h e  I n t e r n a l  R e v e n u e  S e r v i c e  
g r a n t e d  t h e  r e q u e s t e d  r u l i n g ,  s t a t i n g  i t s  r e a s o n i n g  as 
f o l l o w s :

T h e  f o l l o w i n g  f a c t o r s  i n d i c a t e  t h a t  the U n i ­
v e r s i t y  acts as p a r t  of t h e  S t a t e  in t h i s  t r a n s a c­
tion: t h e  U n i v e r s i t y  l a c k s  t h e  i n d e p e n d e n t  p o w e r
to b o r r o w  m o n e y  o r  i s s u e  d e b t  o b l i g a t i o n s  in its 
o w n  name; p r i o r  t o  a n y  c o n s t r u c t i o n  o r  e x p a n s i o n  of 
t h e  plant, t h e  S t a t e  L e g i s l a t u r e  a d o p t s  a r e s o l u­
ti o n  a u t h o r i z i n g  t h e  n o n - p r o f i t  c o r p o r a t i o n  to  sell 
a n d  i s s u e  t h e  b o n d s ;  a n d  t h e  S t a t e  A t t o r n e y  
G e n e r a l ' s  l e t t e r  d a t e d  M a r c h  13, 1979, s t a t i n g  th a t  
l e g a l  t i t l e  t o  t h e  l a n d  u p o n  w h i c h  t h e  h e a t i n g  
p l a n t  is b u i l t  m u s t  a l w a y s  b e  h e l d  b y  t h e  State for 
use b y  t h e  U n i v e r s i t y .

P r i v a t e  L e t t e r  R u l i n g  7 9 2 8 0 6 4 ,  A p r i l  12, 1979, 
p. 5. H o w e v e r ,  o n e  i m p o r t a n t  p r e m i s e  f o r  t h i s  ruling, 
t h e  U n i v e r s i t y ' s  l a c k  of i n d e p e n d e n t  p o w e r  to  b o r r o w  
m o n e y ,  has b e e n  r e m o v e d  by  s u b s e q u e n t  l e g i s l a t i o n  
g r a n t i n g  t h e  U n i v e r s i t y  t h a t  p o w e r .  A S  1 4 . 4 0 . 0 4 0 ( 5 ) .  
E v e n  w i t h o u t  this c h a n g e  i n  t h e  U n i v e r s i t y ' s  powers, w e  
ar e  not c e r t a i n  t h a t  t h e  I n t e r n a l  R e v e n u e  S e r v i c e  w o u l d
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a d h e r e  to its c o n c l u s i o n  in P r i v a t e  L e t t e r  R u l i n g  7928064 
t h a t  the U n i v e r s i t y  w a s  p a r t  of the S t a t e  w h e n  it 
a d d r e s s e d  t h e  q u e s t i o n  of tax e x e m p t i o n  of a t u i t i o n  
p r e p a y m e n t  fund c o n t r o l l e d  by t h e  U n i v e r s i t y .  P l a c i n g  
th e  fund u n d e r  U n i v e r s i t y  a d m i n i s t r a t i o n  m a y  s e r v e  o t h e r  
p u r p o s e s ;  however, we d o  not r e c o m m e n d  t h i s  c h a n g e  be 
u n d e r t a k e n  if its p r i n c i p a l  p u r p o s e  is t o  e n h a n c e  the 
f u n d ' s  q u a l i f i c a t i o n  for tax e x e m p t i o n .

D. E x e m p t i o n  u n d e r  S e c t i o n  115 of the C o d e

S e c t i o n  115(1) of t h e  C o d e  p r o v i d e s  t h a t  g r o s s  
i n c o m e  d o e s  not i n c l u d e  i n c o m e  d e r i v e d  f r o m  a n y  p u b l i c  
u t i l i t y  o r  the e x e r c i s e  of a n y  e s s e n t i a l  g o v e r n m e n t a l  
f u n c t i o n  a c c r u i n g  to  a s t a t e  o r  a n y  p o l i t i c a l  s u b d i v i s i o n  
t h e r e o f .  If an e n t i t y  is not an i n t e g r a l  p a r t  of a 
s t a t e  or a p o l i t i c a l  s u b d i v i s i o n ,  it m a y  b e  t a x  e x e m p t  
u n d e r  S e c t i o n  115(1).

For i n c o m e  (other t h a n  i n c o m e  d e r i v e d  f r o m  a 
p u b l i c  u t i l i t y )  to be e x c l u d e d  f r o m  g r o s s  i n c o m e  u n d e r  
S e c t i o n  115(1) of the Code, it m u s t  be (i) d e r i v e d  f r o m  
t h e  e x e r c i s e  of an e s s e n t i a l  g o v e r n m e n t a l  f u n c t i o n ,  and
(ii) a c c r u e  to a s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n .  W h i l e  
t h e  r e q u i r e m e n t s  of e s s e n t i a l  g o v e r n m e n t a l  f u n c t i o n  and 
a c c r u a l  a r e  not i n d e p e n d e n t ,  e i t h e r  m a y  b e  so l a c k i n g  
t h a t  t h e  test of S e c t i o n  115(1) is not m e t .  M a r y l a n d
S a v i n c s - S h a r e  I n s u r a n c e  Corp. v. U n i t e d  S t a t e s , 308 F .
Supp. 761, 765 (D. Md. 1970), r e v e r s e d  on o t h e r  g rounds, 
400 U.S. 4 (1970) .

A n a l y z i n g  t h e  a p p l i c a t i o n  of S e c t i o n  115(1) 
b e g i n s  w i t h  t h e  s t a t e m e n t  of t h e  p u r p o s e  of  t h e  s t a t u t e  
in M a r y l a n d  S a v i n q s - S h a r e  I n s u r a n c e  C o r p . :

W h i l e  no l e g i s l a t i v e  h i s t o r y  was c i t e d  by
e i t h e r  p a r t y  it s e e m s  f a i r  to  say t h a t
t h e  p u r p o s e  of t h e  e x e m p t i o n  e n a c t e d  in 
[ S e c t i o n  115(1)] w a s  t o  i n s u r e  t h a t  l o c a l  
g o v e r n m e n t s ,  state, c o u n t y  a n d  m u n i c i p a l ,  
w o u l d  not b e  h a m p e r e d  in t h e  p e r f o r m a n c e  
of t h e i r  f u n c t i o n s  b y  the i m p o s i t i o n  of 
f e d e r a l  i n c o m e  taxes. T h u s  c o n s t r u e d ,  
t h e  d e t e r m i n a t i o n  t h a t  t h e  [ S e c t i o n  1 1 5 ( —
1)] e x e m p t i o n  s h o u l d  b e  e x t e n d e d  t o  a 
t a x p a y e r  r e q u i r e s  the w e i g h i n g  of h o w  
c e n t r a l  t h e  a c t i v i t y  s o u g h t  to be  t a x e d  
is t o  t h e  o p e r a t i o n  of s t a t e  g o v e r n m e n t  
a n d  of h o w  d i r e c t l y  t a x a t i o n  of t h e  in-
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c o m e  of the a c t i v i t y  w i l l  b u r d e n  the 
s t a t e  t r e a s u r y . "

308 F. Supp. 761 , 765. T h e  c o u r t  c o n c l u d e d  that the
e n t i t y  at i s s u e  f a i l e d  the a c c r u a l  t e s t  in S e c t i o n  115(1) 
b e c a u s e  (i) no r e d u c t i o n  in the e a r n i n g s  of the e n t i t y  
d u e  to f e d e r a l  i n c o m e  t a x a t i o n  w o u l d  c a u s e  the state to 
p a y  a n y t h i n g  out t o  the e n t i t y  or its c r e d i t o r s ,  and (ii) 
n o  s t a t e  f u n d s  a r e  p a r t  of the c a p i t a l  t h a t  p r o d u c e s  the 
e n t i t y ' s  income. 308 F . S u p p .  761, 766. T h e  c o urt a l s o  
f o u n d  t h a t  the l a c k  of any s t a t e  i n v e s t m e n t  in the e n t i t y  
i n d i c a t e d  th a t  t h e  e n t i t y  d i d  not p e r f o r m  a n  e s s e n t i a l  
g o v e r n m e n t a l  f u n c t i o n .  I d .

F r o m  M a r y l a n d  S a v i n a s - S h a r e  I n s u r a n c e  C o r p . a n d  
o t h e r  a u t h o r i t i e s ,  it a p p e a r s  t h a t  t h e  a c c r u a l  to the 
s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  r e q u i r e d  u n d e r  S e c t i o n  
115(1) w i l l  not be  f o u n d  w h e r e  s t a t e  l i a b i l i t y  to s u p p o r t  
t h e  f u n d  is l i m i t e d  o r  a b s ent, and w h e r e  a m o u n t s  in t h e
f u n d  a r e  c o n t r a c t u a l l y  p a y a b l e  t o  p r i v a t e  parties. S e e
a l s o  G C M  39006, G C M  34704. B o t h  of t h e s e  f a c t o r s  
s u p p o r t e d  the r u l i n g  t h a t  the M i c h i g a n  E d u c a t i o n  T r u s t  
w a s  not e x e m p t  u n d e r  S e c t i o n  115(1), a l t h o u g h  in r e a c h i n g  
t h i s  c o n c l u s i o n  t h e  I n t e r n a l  R e v e n u e  S e r v i c e  e x p r e s s l y  
r e l i e d  s o l e l y  on t h e  f a c t  th a t  i n c o m e  of the trust s e r v e d  
p r i v a t e  i n t e r e s t s .  P r i v a t e  L e t t e r  R u l i n g  8825027.

E. C o n c l u s i o n

T h e  m a j o r  i m p e d i m e n t s  t o  t a x  e x e m p t i o n  for t h e
F u n d  a r e  t h e  l e g a l  s e g r e g a t i o n  o f  t h e  fu n d  from o t h e r
s t a t e  g o v e r n m e n t  a s s e t s  (which p r e c l u d e s  the e x e m p t i o n  of 
t h e  f u n d  as an i n t e g r a l  p a r t  of t h e  s t a t e  or a p o l i t i c a l  
s u b d i v i s i o n ) ,  a n d  t h e  l a c k  of c o m m i t m e n t  of the cr e d i t  of 
t h e  s t a t e  or t h e  U n i v e r s i t y  t o  t h e  F u n d ' s  o b l i g a t i o n s  and 
t h e  c o n t r a c t u a l  c o m m i t m e n t  of f u n d  a s s e t s  t o  a limited, 
i d e n t i f i a b l e  c l a s s  of b e n e f i c i a r i e s  (which p r e c l u d e  the 
e x e m p t i o n  of t h e  F u n d  u n d e r  S e c t i o n  115 of the Code). 
G i v e n  t h e  o b j e c t i v e s  of t h e  Fund, t h e  c o n f l i c t  b e t w e e n  a 
s t r u c t u r e  t h a t  w _ 11 s e c u r e  tax e x e m p t i o n  a n d  a s t r u c t u r e  
t h a t  w i l l  m e e t  t h o s e  o b j e c t i v e s  m a y  b e  i r r e c o n c i l a b l e .  
T o  t h e  e x t e n t  t h e y  a r e  c o n s i s t e n t  w i t h  the o b j e c t i v e s  of 
t h e  fund, t h e  f o l l o w i n g  c h a n g e s  w o u l d  a i d  t a x  exemption:

m a k e  t h e  o b l i g a t i o n  t o  p a y  ben e f i t s  a 
g e n e r a l  c o n t r a c t u a l  o b l i g a t i o n  of t h e  University, 
n o t  c o n t i n g e n t  o n  t h e  i n v e s t m e n t  p e r f o r m a n c e  of t h e  
fund. T h i s  o b l i g a t i o n  a l s o  m i g h t  be  s u p p o r t e d  by 
t h e  m o r a l  o b l i g a t i o n  of t h e  state.
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d o  n o t  d e d i c a t e  the fu n d  t o  b e n e f i c i a­
ries, b u t  m a k e  t h e  fund a g e n e r a l  a s s e t  of the 
U n i v e r s i t y ,  i.e., m i n i m i z e  thq t r u s t  a t t r i b u t e s  of 
t h e  fund. Of c o u r s e ,  the U n i v e r s i t y  s t i l l  w o u l d  
m a n a g e  the fund u n d e r  a p p r o p r i a t e  a c t u a r i a l  p r i n c i­
pl e s  t o  a s s u r e  t h e  f i n a n c i a l  v i a b i l i t y  of the 

p r o g r a m .
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E x h i b i t  A

I N V E S T M E N T  P O L I C Y  
[adopted f r o m  S t a n d a r d  & P o o r ' s  "AA" c r i t e r i a ]

1. O b lig a tio n s  o f ,  o r guaranteed as to  
p r in c ip a l and in te re s t by, the U.S. o r any 
agency o r in s tru m e n ta lity  the re o f when such 
o b lig a t io n s  are backed by the f u l l  f a i t h  and 
c re d it  o f  the  U.S.

2. Federal Housing A d m in is tra tio n  deben­
tu re s .

3. O b lig a tio n s  o f government-sponsored 
agencies which are not backed by the f u l l  
f a i t h  and c re d it  o f the U.S. government.

4. Federal funds, unsecured c e r t i f ic a te s  
o f d e p o s it, time depos its , and banke r's  ac ­
ceptances (having m a tu r itie s  o f not more than 
365 days) o f any bank the sho rt-te rm  o b lig a ­
t io n s  o f which are rated in  the second h ig h ­
es t ra t in g  category o f a n a tio n a l ra t in g  s e r ­
v ic e .

5. Deposits which are f u l l y  insured by the 
Federal Deposit Insurance Corp. (FDIC).

6. Debt o b lig a tio n s  ra ted in  the h ig h e s t 
ra t in g  category o f a n a tio n a l ra t in g  s e rv ic e . 
Excluded are s e c u r it ie s  th a t do not have a 
f ix e d  par value and/or whose terms do no t 
promise a f ix e d  d o lla r  amount a t m a tu r ity  o r 
c a l l  da te .

7. Commercial paper (having o r ig in a l  matu­
r i t i e s  o f not more than 365 days) ra te d  in  
the  second h ighest ra t in g  category o f a na­
t io n a l ra t in g  serv ice .

8. Investment in  money market funds ra te d  
in  the h ighes t ra t in g  category o f a n a t io n a l 
ra t in g  s e rv ic e .

9. Repurchase agreements:
A. W ith any in s t i tu t io n  w ith  debt ra te d  in  

the h ighest ra t in g  category o f a n a t io n a l 
ra t in g  se rv ice  or commercial paper ra te d  
in  the  second highest ra t in g  ca tegory  o f a 
n a t io n a l ra t in g  se rv ice .

8. W ith any corpo ra tion  o r o ther e n t i t y  th a t 
f a l l s  under the ju r is d ic t io n  o f the Bank­
ru p tc y  Code provided th a t:
a. The term o f such repurchase agreement 

is  less than one year or due on demand.
b. The tru s te e  o r a th ir d  p a rty  a c t in g  

s o le ly  as agent fo r  the tru s te e  has 
a c tu a l possession o f the c o l la t e r a l .

c. The market value o f the c o l la te r a l  is  
m aintained at acceptable le v e ls  (see 
box fo r  example).

d. F a ilu re  to  m ainta in the re q u is ite  c o l­
la te r a l le ve ls  w i l l  re q u ire  the  t ru s te e  
to  liq u id a te  the c o l la te ra l in m ed ia te -
iy-

e. The repo s e c u r it ie s  must be e i th e r  ob­
lig a t io n s  o f ,  o r f u l l y  guaranteed as to  
p r in c ip a l and in te re s t by, the  U.S. ag­
ency, c e r t if ic a te s  o f depos it o r  banke­
r s '  acceptances.

f .  Repo s e c u r it ie s  are fre e  and c le a r  o f 
any th ird -p a r ty  l ie n  o r c la im .

C. With f in a n c ia l in s t i t u t i o n s  insured by the 
FDIC or any b ro ke r -dea le r w i th " r e t a i l  
customers" which f a l l s  under the J u r i s d i c ­
t i o n  o f the S ecu r i t ie s In ves to rs P ro tec­
t i o n  Corp. (SIPC):
a. The market vatue o f the c o l l a t e r a l is 

main ta ined a t acceptable le ve ls .
b. The tru s te e o r a t h i r d  p a r ty ac t ing 

s o le ly  as agent f o r the t r u s te e has 
ac tua l possession.

c. The t ru s te e has a pe r fe c ted f i r s t  p r i ­
o r i t y  s e c u r i t y  in te re s t in the c o l l a t ­
e ra l .

d. C o l la te r a l i s  free and c le a r of t h i r d -  
p a r ty l ie n s and in the case o f SIPC 
broker was not acquired pursuant to  a 
repo or reverse repo.

e. F a i lu re to main ta in the r e q u is i t e  c o l ­
l a t e r a l percentage w i l l  re qu i re the 
t ru s te e to l iq u id a te  c o l l a t e r a l .

C o lla te ra l le v e ls  fo r  U.S. government s e c u r i­
t ie s *

Remaining m a tu rity
1Yr 5Yrs 10Yrs 15Yrs 30Yrs

or o r or or o r

Frequency of 
v a lu a tio n

Less Less Less Less Less

D a ily ........... 103 106 107 109 116
Weekly......... 104 112 114 120 125
M o n th ly .. . . 107 123 130 133 143
Q u a rte r ly . . 108 125 135 140 150

★Acceptable le v e ls  fo r  o ther c o l la te ra l 
a v a ila b le  upon request.

Assumptions: (1 ) On each v a lu a tio n  date
the market value o f the c o l la te r a l w i l l  be an 
amount equal to  the re q u is ite  c o l la te ra l pe r­
centage o f the o b lig a t io n  ( in c lu d in g  unpaid 
accrued in te re s t )  tha t is  being secured. (2 ) 
The fo llo w in g  re s to ra t io n  pe riods are re ­
q u ire d : one business day fo r  d a i ly  va lu a ­
t io n s ,  two business days fo r  weekly va lua ­
t io n s ,  and one month fo r  monthly and q u a rte r­
ly  va lu a tio n s . (3 ) F a ilu re  to  m ain ta in  the 
re q u is ite  c o l la te r a l percentage a f te r  the 
re s to ra t io n  p e rio d  w i l l  re q u ire  the tru s te e  
to  te rm inate  the repo and, i f  not pa id by the 
counter p a rty  in  fe d e ra l funds against tra n s ­
fe r  o f the repo s e c u r it ie s ,  l iq u id a te  the 
c o l la te r a l.

The t r u s t s h a l l be adm in is tered in a manner 
reasonably designed to be a c tu a r ia l sound 
such th a t the assets o f the t r u s t w i l l  be 
s u f f i c i e n t to de f ra y o b l i g a t io n s of the 
t r u s t .
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E x h i b i t  B

A C T U A R I A L  R E V I E W

T h e  B o a r d  shall a n n u a l l y  e v a l u a t e  a n d  c a u s e  t o  be e v a l u a t­
ed by  a n a t i o n a l l y  r e c o g n i z e d  a c t u a r y  the a c t u a r i a l  s o u n d n e s s  
of t h e  F u n d  and d e t e r m i n e  t h e  a d d i t i o n a l  a s s e t s  n e e d e d ,  if 
any, t o  d e f r a y  the o b l i g a t i o n s  o f  t h e  t r u s t .  If t h e r e  a r e  n o t  
f u n d s  s u f f i c i e n t  to e n s u r e  t h e  a c t u a r i a l  s o u n d n e s s  of the 
t r u s t  as d e t e r m i n e d  by the n a t i o n a l l y  r e c o g n i z e d  ac t u a r y ,  t h e  
t r u s t  s h a l l  a d j u s t  p a y m e n t s  o f  s u b s e q u e n t  P u r c h a s e r s  to e n s u r e  
its a c t u a r i a l  s o u ndness. If t h e r e  a r e  i n s u f f i c i e n t  n u m b e r s  of 
n e w  P u r c h a s e r s  to e n s u r e  t h e  a c t u a r i a l  s o u n d n e s s  of the Fund, 
t h e  a v a i l a b l e  a s s e t s  of t h e  F u n d  a t t r i b u t a b l e  to the p l a n  
s h a l l  b e  i m m e d i a t e l y  p r o r a t e d  a m o n g  t h e  t h e n  e x i s t i n g  c o n ­
tr a c t s ,  a n d  t h e s e  sh a r e s  s h a l l  be a p p l i e d ,  at the o p t i o n  of 
t h e  p e r s o n  to  w h o m  the r e f u n d  is p a y a b l e  o r  w o u l d  be p a y a b l e  
u n d e r  t h e  c o n t r a c t  u p o n  t e r m i n a t i o n  of t h e  c o n t r a c t ,  e i t h e r  
t o w a r d s  t h e  p u r p o s e s  of t h e  c o n t r a c t  f o r  a B e n e f i c i a r y  o r  
d i s b u r s e d  to  the p e r s o n  t o  w h o m  t h e  r e f u n d  is p a y a b l e  or  w o u l d  
be p a y a b l e  u n d e r  the c o n t r a c t  u p o n  t e r m i n a t i o n  of the c o n­

t r a c t  .
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E x h i b i t  C

S E N A T E  B I L L  NO.

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

S E V E N T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

B Y  S E N A T O R  K E R T T U L A

I n t r o d u c e d :
R e f e r r e d :

A  B I L L  

F O R  A N  A C T  E N T I T L E D

" A n  A c t  r e l a t i n g  to the A l a s k a  e d u c a t i o n  t r u s t  fund; and p r o v i d i n g  

f o r  a n  e f f e c t i v e  d a t e . "

B E  IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. AS  1 4 . 4 0 . 8 0 3  is a m e n d e d  to  read:

Sec. 1 4 . 4 0 . 8 0 3 .  A L A S K A  E D U C A T I O N  T R U S T  F U N D  E S T A B L I S H E D ,

(a) T h e  A l a s k a  e d u c a t i o n  t r u s t  f u n d  is e s t a b l i s h e d  as an 

e n d o w m e n t  t r u s t  f u n d  of the U n i v e r s i t y  of Alaska. T h e  f u n d  is 

e s t a b l i s h e d  for t h e  p u r p o s e  of e n h a n c i n g  the a b i l i t y  of the 

U n i v e r s i t y  of A l a s k a  t o  p r o v i d e  (1) h i g h e r  e d u c a t i o n  for the 

p e o p l e  of t h e  st a t e :  ( 2 )  w i d e  and a f f o r d a b l e  a c c e s s  t o  h i g h e r  

e d u c a t i o n ;  (31 an i n c e n t i v e  for r e s i d e n t s  to a c h i e v e  h i g h e r  

a c a d e m i c  s t a n d a r d s  in g r a d e s  7 - 1 2 :  and an i n c e n t i v e  for



r e s i d e n t s  to c o n t i n u e  a n d  c o m p j.gtt? s e c o n d a r y  and p o s t  s e c o n d­

a r y  e d u c a t i o n [ S E P A R A T E  F R O M  THE G E N E R A L  FUND]. T h e  f u n d  m a y  

b e  d i v i d e d  i n t o  s e p a r a t e  a c c o u n t s  for a c c o u n t i n g  p u r p o s e s .

(b) T h e  fund c o n s i s t s  of

(1) p e r m a n e n t  f u n d  d i v i d e n d  and c a s h  c o n t r i b u t i o n s

m a d e  u n d e r  AS ] 4 .40. 807 u n d e r  the t e r m s  of an a d v a n c e  t u i t i o n

p a y m e n t  c o n t r a c t ;

(2) a p p r o p r i a t i o n s  f r o m  the l e g i s l a t u r e ,  gifts, 

b e q u e s t s ,  and c o n t r i b u t i o n s  of c a s h  or o t h e r  a s s e t s  for 

a d v a n c e  t u i t i o n  p a y m e n t c o n t r a c t s  or  p r e p a i d  t u i t i o n  s c h o l a r­

s h i p s  [ F R O M  A  PER S O N ] ;  a n d

(3) i n c o m e  a n d  e a r n i n g s  of the fund.

(c) A s s e t s  of t h e  f u n d  s h a l l  be e x p e n d e d  [IN T H E

F O L L O W I N G  O R D E R  O F  P R I O R I T Y ] :

(1) t o  m a k e  p a y m e n t s  to t h e  u n i v e r s i t y  on b e h a l f  of 

q u a l i f i e d  b e n e f i c i a r i e s ;

(2) to  m a k e  p a y m e n t s  for t u i t i o n  r e f u n d s , r e d e m p­

t ions. a n d  a w a r d s  u n d e r  [UPON T E R M I N A T I O N  OF] an a d v a n c e

t u i t i o n  p a y m e n t  c o n t r a c t  o r  a p r e p a i d  t u i t i o n  s c h o l a r s h i p ; a n d

(3) to  p a y  t h e  c o s t s  of a d m i n i s t r a t i o n  of t h e  fund.

* Sec. 2 A S  1 4 . 4 0 . 8 0 5  is a m e n d e d  to read:

Sec. 14.40.805. P O W E R S  A N D  D U T I E S  O F  T H E  C O M M I S S I O N E R  O F

R E V E N U E .  T h e  c o m m i s s i o n e r  of r e v e n u e  is the c u s t o d i a n

[ T R U S T E E ]  of t h e  fu n d  a n d  h a s  the p o w e r s  a n d  d u t i e s  u n d e r  this 

s e c t i o n  t o
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(1) a c t  as o f f i c i a l  c u s t o d ian [TRUSTEE] of t h e  c a s h  

a n d  i n v e s t m e n t s  b e l o n g i n g  to the fund a n d  t o  s e c u r e  a d e q u a t e  

a n d  safe c u s t o d i a l  f a c i l i t i e s ;

(2) r e c e i v e  all i t e m s  of c a s h  a n d  i n v e s t m e n t s  

b e l o n g i n g  to the fund;

(3) c o l l e c t  and d e p o s i t  t h e  p r i n c i p a l  a n d  i n c o m e  

f r o m  i n v e s t m e n t s  of the fund [ A C Q U I R E D  BY T H E  T R U S T E E  A N D  

D E P O S I T  THE A M O U N T S  IN S E P A R A T E  P R I N C I P A L  A N D  I N C O M E  A C C O U N T S  

F O R  T H E  FUND];

(4) i n v e s t  and r e i n v e s t  the a s s e t s  of the f u n d  as

p r o v i d e d  in t h i s  s e c t i o n  and in a c c o r d a n c e  w i t h  i n v e s t m e n t

o b j e c t i v e s  and in i n v e s t m e n t s  e s t a b l i s h e d  b y  t h e  b o a r d  [AS 

P R O V I D E D  F O R  T H E  I N V E S T M E N T  O F  R E T I R E M E N T  F U N D S  U N D E R  A S

1 4 . 2 5 . 1 8 0 ) ;

(5) e x e r c i s e  t h e  p o w e r s  of a c u s t o d i a n  [TRUSTEE] 

w i t h  r e s p e c t  tc t h e  a s s e t s  cf t h e  fund;

(6) d o  all acts, w h e t h e r  or not e x p r e s s l y  a u t h o­

riz e d ,  that the c o m m i s s i o n e r  of r e v e n u e  c o n s i d e r s  n e c e s s a r y  or 

p r o p e r  in a d m i n i s t e r i n g ,  as a c u s t o d i a n  [TR U S T E E ] ,  the a s s e t s  

of the fund;

(7) m a i n t a i n  a c c o u n t i n g  r e c o r d s  of t h e  fund in

a c c o r d a n c e  w i t h  i n v e s t m e n t  a c c o u n t i n g  p r i n c i p a l s  [AND W I T H  

D I S T I N C T I O N  B E T W E E N  T H E  P R I N C I P A L  A N D  I N C O M E  A C C O U N T S  O F  T H E  

F U N D ] ;
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(8) e n g a g e  a n  i n d e p e n d e n t  f i r m  of c e r t i f i e d  p u b l i c  

a c c o u n t a n t s  t o  a n n u a l l y  a u d i t  t h e  f i n a n c i a l  c o n d i t i o n  of the 

f u n d ' s  i n v e s t m e n t s  a n d  i n v e s t m e n t  t r a n s a c t i o n s ;

(9) e n t e r  i n t o  a n d  e n f o r c e  c o n t r a c t s  o r  a g r e e m e n t s  

c o n s i d e r e d  n e c e s s a r y  f o r  t h e  i n v e s t m e n t  p u r p o s e s  of the fund;

(10) r e p o r t  t o  the u n i v e r s i t y  t h e  c o n d i t i o n  and 

i n v e s t m e n t  p e r f o r m a n c e  of t h e  fund;

(11) m a k e  p a y m e n t s  t o  the u n i v e r s i t y  o n  b e h a l f  of 

q u a l i f i e d  b e n e f i c i a r i e s ;

(12) m a k e  p a y m e n t s  for r e f u n d s , r e d e m p t i o n s ,  and 

a w a r d s  u n d e r  [IN A C C O R D A N C E  W I T H  U P O N  T E R M I N A T I O N  OF] an 

a d v a n c e  t u i t i o n  p a y m e n t  c o n t r a c t  or a p r e p a i d  t u i t i o n  s c h o l a r­

sh i p  ; a n d

(13) p a y  t h e  c o s t s  of a d m i n i s t r a t i o n  of t h e  fund.

Sec. 3. A S  1 4 . 4 0 . 8 0 7 ( a )  i s  a m e n d e d  to r e a d

(a) C o n t r i b u t i o n s  t o  t h e  f u n d  u n d e r  t h e  t e r m s  of an 

a d v a n c e  p a y m e n t  c o n t r a c t  m a y  be m a d e  b y  d i r e c t  c a s h  p a y m e n t s  

o r  b y  c o n t r i b u t i o n s  f r o m  t h e  p e r m a n e n t  f u n d  d i v i d e n d .  The 

D e p a r t m e n t  of R e v e n u e  s h a l l

(1) p r e p a r e  t h e  p e r m a n e n t  f u n d  d i v i d e n d  a p p l i c a t i o n  

t o  a l l o w  an a p p l i c a n t  o r  a p a r e n t ,  l e g a l  g u a r d i a n ,  or o t h e r  

a u t h o r i z e d  r e p r e s e n t a t i v e  of an a p p l i c a n t  w h o  is a n  u n e m a n c i­

p a t e d  m i n o r  to  c o n t r i b u t e  50 p e r c e n t  of a d i v i d e n d  to the fund 

u n d e r  t h e  t e r m s  of a n  a d v a n c e  t u i t i o n  p a y m e n t  c o n t r a c t ;  and
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(2) i n c l u d e  w i t h  e a c h  a p p l i c a t i o n  for a p e r m a n e n t  

f u n d  d i v i d e n d  a n  e x p l a n a t i o n  of the a d v a n c e d  t u i t i o n  p a y m e n t  

p r o g r a m  [ T R U S T  FUN D ] ,  i n c l u d i n g  the r i g h t  of a p u r c h a s e r  to 

r e c e i v e  a r e f u n d  u p o n  t e r m i n a t i o n  of a.', a d v a n c e  t u i t i o n

p a y m e n t  c o n t r a c t ,  [AND] a d i s c l o s u r e  t h a t  t h e  fund has

p o t e n t i a l  [OF T H E  P O T E N T I A L  S T A T E M E N T  T H A T  THE] tax l i a b i l i t y  

[OF T H E  F U N D ]  a n d  a d i s c l o s u r e  of t h e  p o s s i b l e  g e n e r a l  ef f e c t  

of the t a x  l i a b i l i t y  on the a d v a n c e  t u i t i o n  p a y m e n t  p r o g r a m 

[HAS N O T  Y E T  B E E N  D E T E R M I N E D ;  A F T E R  T H E  I N T E R N A L  R E V E N U E  

S E R V I C E  D E T E R M I N E S  T H E  T A X  L I A B I L I T Y  O F  T H E  FUND, A  S T A T E M E N T  

S U M M A R I Z I N G  T H E  T A X  D E T E R M I N A T I O N  S H A L L  BE I N C L U D E D  W I T H  E A C H  

A P P L I C A T I O N  F O R  A  P E R M A N E N T  F U N D  D I V I D E N D ] .

Sec. 4. A S  1 4 . 4 0 . 8 0 9  is a m e n d e d  to r e a d

Sec. 1 4 . 4 0 . 8 0 9 .  P O W E R S  A N D  D U T I E S  O F  T H E  U N I V E R S I T Y  O F  

A L A S K A ,  (a) T h e  B o a r d  of R e g e n t s  of the U n i v e r s i t y  of A l a s k a

m a y  c o n t r a c t  w i t h  a p u r c h a s e r  for t h e  a d v a n c e  p a y m e n t  of

t u i t i o n  b y  t h e  p u r c h a s e r  for a q u a l i f i e d  b e n e f i c i a r y  of a n y  

a g e  to  a t t e n d  a b r a n c h  of the u n i v e r s i t y  t o  w h i c h  t h e  q u a l i­

fie d  b e n e f i c i a r y  is a d m i t t e d  [ W I T H O U T  F U R T H E R  T U I T I O N  C O S T  T O  

T H E  Q U A L I F I E D  B E N E F I C I / ^ R Y ]. A  p u r c h a s e r  a n d  a q u a l i f i e d  

b e n e f i c i a r y  m a y  be  t h e  s a m e  person.

(b) T h e  b o a r d  s h a l l

(1) m a k e  a p p r o p r i a t e  a r r a n g e m e n t s  as n e c e s s a r y  to 

f u l f i l l  t h e  b o a r d ' s  o b l i g a t i o n s  u n d e r  a n  a d v a n c e  t u i t i o n  

p a y m e n t  c o n t r a c t ;
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(2) establish and adopv a formal_pl_an .jLox-_admiriis- 

tration of the advance tuition pavme.nt_B£ag£ain and. pxep_aid 

tuition scholarship program [STANDARD PAYMENT PLANS TO BE USED 

UNDER ADVANCE TUITION PAYMENT CONTRACTS];

(3) establish investment objectives for the fund 

based on prudent institutional Investor guidelines and 

actuarial analysis of the earnings requirements for the 

advance tuition payment p]an; and

Ml enter into a reciprocal agreement with another 

institution or state agency that maintains an advance prepaid 

tuition program if the agreement furthers the purpose of the 

fund [THE CIRCUMSTANCES UNDER WHICH AN ADVANCE TUITION PAYMENT 

CONTRACT MAY BE TERMINATED AND THE AMOUNT OF THE REFUND THE 

PERSON ENTITLED TO TERMINATE THE CONTRACT MAY RECEIVE].

(cl The legislature may appropriate to the fund, in any 

year, the amount, if any, which the Board of Regents certifies 

is necessary for the actuarial soundness of the fund.

(d) The Board of Regents may provide that the obligation 

of the University of Alaska under a contract is a general and 

unlimited obligation.

* Sec. 5. AS 14.40.811 is amended to read:

Sec. 14.40.811. ADVANCE TUITION PAYMENT CONTRACTS. (a) 

An advance tuition payment contract must [include] set out or 

include by reference to the Plan
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(1) if an installment purchase program is established by 

the Board, the amount of payments required from the purchaser^. [ON 

BEHALF OF THE QUALIFIED BENEFICIARY;

(2)] the terms and conditions for making the

payments[;

(3)] and provisions for late payment charges [AND 

FOR DEFAULT];

[ (4 ) ] (2) the name and age of the primary and 

alternate [QUALIFIED] beneficiary under the contract and a 

statement that the purchaser, with the approval of the board, 

may substitute another person for [THE QUALIFIED] beneficiary 

originally named in the contract;

[(5)](3 ) the number of tuition credits [CREDIT 

HOURS] to be provided to the primary and alternate [QUALIFIED] 

beneficiary under the contract;

[ (6) ]X4Jl [THE NAME OF THE PERSONS ENTITLED TO 

TERMINATE THE CONTRACT] the terms and conditions under which 

the contract may be terminated, and the amount of the refund 

to which the person terminating the contract is entitled;

[(7) ] (5 ) the assumption of a contractual obligation 

by the board to provide tuition credits [FOR CREDIT HOURS] of 

higher education to the qualified beneficiary at the universi­

ty;

[(8) THE NUMBER OF CREDIT HOURS THE QUALIFIED 

BENEFICIARY MAY RECEIVE IF 1HE QUALIFIED BENEFICIARY IS NOT
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ENTITLED TO IN-STATE TUITION AT THE TIME OF ENROLLMENT AT THE 

UNIVERSITY;

(9) )UD- the period of time during which the quali­

fied beneficiary may receive the benefits of the contract; and

(7)f(10)1 other terms and conditions the board 

determines to be appropriate.

(b) An advance tuition payment contract may be terminated

(1) [IF THE QUALIFIED BENEFICIARY DIES OR BECOMES 

SO DISABLED THAT THE BENEFICIARY CANNOT COMPLETE AN EDUCATION;

(2) IF I HE QUALIFIED BENEFICIARY IS NOT ADMITTED TO 

A BRANCH OF THE UNIVERSITY AFTER MAKING A PROPER APPLICATION;

(3) IF THE QUALIFIED BENEFICIARY CERTIFIES TO THE 

BOARD, AFTER THE CONTRACTED DATE OF ENTRANCE TO THE UNIVERSITY 

OR AFTER THE QUALIFIED BENEFICIARY HAS RECEIVED A HIGH SCHOOL

. DIPLOMA OR REACHED THE AGE OF MAJORITY, THAT THE QUALIFIED 

BENEFICIARY HAS DECIDED NOT TO ATTEND THE UNIVERSITY;

(4)] if the board determines that the number of 

purchasers is insufficient to maintain the fund on an actuari­

al sound basis; or

(2) [(5)] under other circumstances determined by 

the board and set out in the advance tuition payment contract 

or in the Plan.

Sec. 6. AS 14.40.817 is amended to read;

Sec. 14.40.817. DEFINITIONS. In AS 14.40.801-14.40.817,
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(1) "advance tuition payment contract" means a

contract entered into by the board and a purchaser to provide 

for the higher education of a qualified beneficiary;

(2) "board" means the Board of Regents of the
I

university;

(3) "fund" means the Alaska education trust fund 

established under AS 14.40.803;

(4) "purchaser" means a person who makes or is 

obligated to make advance tuition payments under an advance 

tuition payment contract;

(5) "qualified beneficiary" means a [RESIDENT OR 

THE CHILD OR LEGAL WARD OF A RESIDENT OR ALUMNUS OF THE

UNIVERSITY] person who has rights under an advance tuition

payment contract;

(6) "university" means the University of Alaska, 

including a community college affiliated with the university.

* Sec. 7. AS 09.38.050 is amended by adding the following 

paragraph (9):

(9) tuition credits or accounts established 

pursuant to AS 14.40.803.

* Sec. 8 This Act takes effect immediately under AS 01.10.070(c).
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E x h i b i t  D

1991 A D V A N C E  T U I T I O N  P A Y M E N T  C O N T R A C T

I ,  t h e  u n d e r s i g n e d  P u r c h a s e r  o f  t h i s  1991 Advance  T u i t i o n  Payment  C o n t r a c t ,  h a v e  r e a d  a n d  u n d e r s t a n d
t h e  t e r m s  c o n t a i n e d  i n  t h e  Advance  T u i t i - i n  Payment  P l a n  ( " P l a n " )  s e n t  t o  me w i t h  t h i s  C o n t r a c t ,  a n d  u n d e r s t a n d
t h a t  a l l  o f  s u c h  t e r m s  a r e  i n c o r p o r a t e d  i n t o  t h i s  C o n t r a c t  a s  i f  t h e y  w e r e  s e t  f o r t h  h e r e i n .  1 a l s o  u n d e r s t a n d  
t h a t  A l a s k a  S t a t u t e s  1 4 . <1 0. 803- 817 ,  a s  amended  f rom t i m e  t o  t i m e ,  a n d  a l l  r u l e s  a d o p t e d  by t h e  B o a r d  o f  R e g e n t s  
o r  A d m i n i s t r a t i o n  Commi t t ee  ( " B o a r d " ) ,  a s  t h e y  may be  amended  f rom t i m e  t o  t i m e  a r e  i n c o r p o r a t e d  i n t o  t h i s  
C o n t r a c t .  1 a c k n o w l e d g e  t h a t  t h e  B o a r d  a n d  t h e  A l a s k a  L e g i s l a t u r e  may m o d i f y  o r  t e r m i n a t e  t h e  P ro g ra m,  o r  amend 
t h e  P l a n ,  a n d  w i l l  p u b l i s h  a n y  m o d i f i c a t i o n s  p e r i o d i c a l l y .  I u n d e r s t a n d  t h a t ,  s u b j e c t  t o  t h e s e  l i m i t a t i o n s ,  
t h i s  C o n t r a c t  r e p r e s e n t s  t h e  e n t i r e  u n d e r s t a n d i n g  o f  t h e  P u r c h a s e r  a n d  t h e  Boa rd  an d  may n o t  be m o d i f i e d  e x c e p t  
1n w r i t i n g  s i g n e d  by t h e  P u r c h a s e r  a n d  a n  a u t h o r i z e d  r e p r e s e n t a t i v e  o f  t h e  Board .

I f  a ny  p o r t i o n  o f  t h i s  C o n t r a c t  i s  f o u n d  t o  be  i n v a l i d  o r  u n e n f o r c e a b l e  by a n y  c o u r t ,  t h a t  p o r t i o n  s h a l l
b e  s e v e r e d  f rom t h e  C o n t r a c t  a n d  t h e  r e m a i n d e r  o f  t h e  C o n t r a c t  w i l l  r e m a i n  i n  f u l l  f o r c e .  T h i s  C o n t r a c t  i s  t o
b e  i n t e r p r e t e d  u n d e r  t h e  l aws  o f  A l a s k a .

I s p e c i f i c a l l y  a c k n o w l e d g e  a n d  c e r t i f y  t h a t  J h a v e  r e a d  a nd  u n d e r s t a n d  t h e  P l a n  r e g a r d i n g  t h e  f o l l o w i n g :

1 .  t h e  t e r m s  an d  c o n d i t i o n s  f o r  p u r c h a s e  o f  T u i t i o n  C r e d i t s ,  a s  d e s c r i b e d  i n  S e c t i o n  3 o f  t h e  P l a n .

2 .  The r e s t r i c t i o n s  on  s u b s t i t u t i n g  a n o t h e r  i n d i v i d u a l  f o r  t h e  B e n e f i c i a r y  a n d  t h e  A l t e r n a t e  B e n e f i c i a r y
a n d  t r a n s f e r  o f  b e n e f i t s ,  a s  d e s c r i b e d  i n  S e c t i o n  3 a n d  S e c t i o n  6 o f  t h e  P l a n .

3 .  The r e d e m p t i o n ,  r e f u n d  a nd  l a p s e  p r o v i s i o n s ,  a s  d e s c r i b e d  i n  S e c t i o n  3 ,  S e c t i o n  6  an d  S e c t i o n  8  o f  t h e
P l a n .

4 .  The a g r e e m e n t  o f  t h e  B o a r d  w i t h  r e s p e c t  t o  r e d e m p t i o n  o r  u s e  o f  t h e  T u i t i o n  C r e d i t s  p u r c h a s e d ,  a s
d e s c r i b e d  i n  S e c t i o n  4 o f  t h e  P l a n .

5 .  The l i m i t a t i o n  o f  t wo  y e a r s  on  r e d e m p t i o n  a f t e r  d a t e  o f  p u r c h a s e  i n  S e c t i o n  4 . 1 .  d .

6 .  The o t h e r  r i g . i t s  a n d  o b l i g a t i o n s  o f  t h e  P u r c h a s e r  a nd  t h e  Bo a rd  u n d e r  t h e  P ro g ra m a s  d e s c r i b e d
t h r o u g h o u t  t h e  P l a n .

I f u r t h e r  c e r t i f y  t h a t  a l l  o f  t h e  f o l l o w i n g  i n f o r m a t i o n  i s  t r u e  an d  c o r r e c t  a s  o f  t h e  d a t e  b e l o w  my 
s i g n a t u r e .  I f  an y  o f  t h e  f o l l o w i n g  i n f o r m a t i o n  c h a n g e s ,  1 a l s o  p r o m i s e  t o  p r o m p t l y  n o t i f y  t h e  B o a r d  o f  t h o s e  
c h a n g e s .  ( Each  o f  t h e  f o l l o w i n g  s p a c e s  mus t  be c o m p l e t e d ,  e v e n  i f  i t  r e p o r t s  i n f o r m a t i o n  s u p p l i e d  i n  p r i o r  
s p a c e s .  I n d i c a t e  " n o ne "  o r  " n o t  a p p l i c a b l e "  i f  a p p r o p r i a t e .  P l e a s e  p r i n t  o r  t y p e . )



PURCHASER

a .  N a m e : ___________________________________ b .  S o c i a l  S e c u r i t y  o r  Tax ID Number : .

c. Address: (Street or P.O. Box No.)________________________________

( C i t y ) __________________________( S t a t e ) , ________  ( Z i p C o o e ) .

d .  S t a t e o f  R e s i d e n c e : , ________________________________________________________

e .  Ph o n e :  Home: ( )___________________  Uo rk :^____

2 .  PRIMARY BENEFICIARY (Hay be  same a s  P u r c h a s e r  o r  P u r c h a s e r ' s  A p p o i n t e e . )

a .  N a m e : _ ____________________________________b.  S o c i a l  S e c u r i t y  o r  Tax 11) Number : ,

c .  A d o r e s s :  ( S t r e e t  o r  P . O.  Box N o . ) _________________________________________________

( C i t y ) _________________________ ( S t a t e )  ( 2  i p  Co d e ) ,

d .  S t a t e o f  R e s i d e n c e : ________________________________________________________

e .  P hone :  Home: ( )___________________ Work:^____ J|_

f .  D a t e  o f  B i r t h : _______________________ g .  G r ad e  i n  School  ( i f  c u r r e n t l y  i n  s c h o o l ) : .

h .  Acade mi c  Year  B e n e f i c i a r y  i s  f i r s t  e x p e c t e d  t o  be  e n r o l l e d  a t  ait  I n s t i t u t i o n  o f  H i g h e r  E d u c a t i o n :

3 ,  i s  t h e  P u r c h a s e r ' s  c o n s e n t  r e q u i r e d  f o r  t h i s  C o n t r a c t  t o  be  T e r m i n a t e d ? _____ YES_____________ N0_

4 . i s  t h e  P u r c h a s e r ' s  c o n s e n t  r e q u i r e d  f o r  a l l  o r  a p o r t i o n  o f  t h e  T u i t i o n  C r e d i t s  p u r c h a s e d  u n d e r  t h i s
C o n t r a c t  t o  b e  t r a n s f e r r e d  t o  a  New B e n e f i c i a r y ? _________________________________YES____________  NO____________

5 .  PURCHASER'S APPOINTEE (To a c t  o n  P u r c h a s e r ' s  b e h a l f  i f  P u r c h a s e r  d i e s  o r  becomes  m e n t a l l y  i n c o m p e t e n t .  
Hay b e  same a s  B e n e f i c i a r y  o r  B e n e f i c i a r y ' s  A p p o i n t e e ,  i f  c u r r e n t l y  a t  l e a s t  18 y e a r s  o l d . )

a .  Name:   b .  S o c i a l  S e c u r i t y  o r  Tax ID Numbe r :__________________________________

c .  A d d r e s s :  ( S t r e e t  o r  P . O.  Box N o . ) _________________________________________________________________________________

( C i t y ) _________________________ ( S t a t e ) _________________________ ( Z i p C o d e ) ______________

d .  P hone :  Home: ( )__________________C o r k : ( )_______________________________________

6 .  ALTERHATE BENEFICIARIES

1 .  a .  Name:_____________________________________ b .  S o c i a l  S e c u r i t y  o r  Tax ID Number : .

c .  A d d r e s s :  ( S t r e e t  o r  P . O.  Box N o . ) ________________________________________________

( C i t y ) _________________________ ( S t a t e ) _________________________ ( Z i p C o d e ) .

d .  Ph on e :  Home: ( ) U o r k : ( )______________________

2 ,  a .  Name:  b .  S o c i a l  S e c u r i t y  o r  Tax ID Number : .

c .  A d d r e s s :  ( S t r e e t  o r  P .O.  Box N o . ) ________________________________________________

( C i t y ) _________________________ ( S t a t e ) _________________________ ( Z i p C o d e ) .

d .  Ph on e :  Home:(  ) U o r k : ( )______________________

a .  Name:    b .  S o c i a l  S e c u r i t y  o r  Tax ID Number : .

c .  A d d r e s s : ( S t r e e t  o r  P .O.  Box N o . ) ________________________________________________

( C i t y ) _________________________ ( S t a t e ) _________________________ ( Z i p C o d e ) .

d .  Phone :  Home: ( )___________________ Uork:  ( )______________________
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7 .  Humber  o f  T u i t i o n  C r e d i t s  p u r c h a s e d  a t  t h i s  t i m e : ____________  Payment  e n c l o s e d :  USt___________________
T u i t i o n  C r e d i t s  a r e  p r i c e d  a t  $55 e a c h  t h r o u g h  December  3 1 ,  1991.  P r i c e  w i l l  b e  d i f f e r e n t  f o r  T u i t i o n
C r e d i t s  s o l d  i n  199 2 .  P l e a s e  e n c l o s e  a p p r o p r i a t e  amount  o f  payment  i n  p e r s o n a l  c h e c k ,  c a s h i e r ' s  c h eck
o r  money o r d e r .

8 .  P u r c h a s e r ' s  S > g n a t u r e : _ ____________________________________________________

9 .  D a t e : ______________________________ , 1991

1 0 .  Re de mp t i on  P e r i o d  S t a r t  D a t e  ( t h e  d a t e  by w h i c h  t h e  P r i m a r y  B e n e f i c i a r y  o r  a n  A l t e r n a t e  B e n e f i c i a r y  i s
t o  b e g i n  t o  u s e  T u i t i o n  C r e d i t s ) :  __________________________

00  HOI WRITE BELOW THIS LINE

A c c e p t e d  by  B o a r d : __________________________ D a t e : ______________________________ , 1991
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Exhibit E 

P R E A M B L E

This advanced tuition payment plan (hereinafter referred to as 
the "Plan", and known as the "University of Alaska Advance
Tuition Payment Plan"), is adopted to be effective July 1, 1991 
by the University of Alaska (hereinafter referred to as the 
"University").

W I T N E S S E T H ;

WHEREAS, the University by resolution of the Board of 
Regents is establishing this Plan to make available guaranteed 
tuition benefits at the University of Alaska to all Alaskans; 
and

WHEREAS, a principal objective in establishing the 
Plan is the enhancement of the University [of Alaska's] mission 
to provide for the education of the people of Alaska; and

WHEREAS, the Plan is intended to provide an incentive 
for younger Alaskans to achieve higher academic standards of 
performance in middle and high school; and

WHEREAS, the Plan is intended to provide an incentive
for Alaskans of all ages to continue and complete their second­
ary and postsecondary education; and

WHEREAS, the Plan is intended to provide affordable 
access for Alaskans to postsecondary education at the University 
of Alaska; and

WHEREAS, the Plan is intended to provide prepaid 
tuition scholarships benefits for Alaskans; and

WHEREAS, the Plan is intended to be exempt from income 
tax under the Internal Revenue Code, Section 115, as an integral 
component of the University of Alaska, an instrumentality of the 
State of Alaska; and

WHEREAS, to effectuate the Plan, the University, 
through the Board of Regents, establishes in the Plan an 
Administrative Committee to carry out the dav-to-day administra­
tion of the Plan at the direction of the President; and

WHEREAS, the Plan is established pursuant to Alaska 
Statutes, including AS 14.40.803 et seq. as currently adopted or 
as may subsequently be amended; and

NOW, THEREFORE, effective 
sity does hereby adopt and establish the Plan.

, the Univer



S E C T I O N  1

D E F I N I T I O N S

The terms and phrases defined in this section have the following
meanings throughout this plan document.

1.1 Advance Tuition Payment Contract (Contract) - means a
contract entered into by the Board and a Purchaser to 
provide for the higher education of a [Qualified] Benefi­
ciary in accordance with this Plan.

1.2 Alternate Beneficiary - means an individual designated to 
receive benefits under an Advance Tuition Payment Contract
if the Primary Beneficiary is ineligible to receive
benefits under the Plan or has waived his/her rights under 
the contract. An Alternate Beneficiary must be a
Resident or an individual expected to become a Resident 
prior to receipt of benefits under the Contract, or the 
child or legal ward of a resident, or of an alumnus Oi the 
University.

1.3 Beneficiary - means an individual who has rights under an
Advance Tuition Payment Contract or a Prepaid Tuition
Scholarship issued in accordance with this Plan. A Benefi­
ciary must be a Resident or an individual expected to 
become a Resident prior to receipt of benefits under the 
Contract, or the child or legal ward of a Resident, or of 
an alumnus of the University.

1.4 Board - means the Board of Regents of the University of 
Alaska.

1.5 Cash Value - means the Principal plus net earnings and 
applicable forfeitures, less expenses of the Plan and 
shall reflect valuation of investments of the Plan by such 
method as the Board determines.

[1.6 Contingent Beneficiary - means an individual who may have 
rights in the future under an Advance Tuition Payment 
Contract, but has not yet met the requirements to be 
considered a Qualified Beneficiary.]

1.7 Eligible Institution - means a nonprofit postsecondary 
institution approved by the U.S. Department of Education 
for receipt of Title IV funding.

1.8 Fund - means the Alaska Education Trust Fund established 
under AS 14.40.803.
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1.9

1.10

[1.11

1.12

1.13

1.14

1.15

1.16 

1.. 17

[ 1.18

1.19

1.20

1.21

Af F0093D

Graduation Incentive Award - means a distribution of funds 
accumulated to provide a cash bonus to a specified Benefi­
ciary upon attainment of a formal degree or certificate.

Immediate Family Member - means a spouse, a natural, 
half-, step or adopted parent or grandparent, son or 
daughter, grandchild or legal ward, sister or brother, or 
niece or nephew.

Participant - means an individual who meets the criteria 
for eligibility stated in Section 2 and participates in 
the Plan.]

Plan - means the University of Alaska Advance Tuition 
Payment Plan.

Plan Administrator or Administrative Committee - means the 
Advance Tuition Payment Plan Administrative Committee

P epaid Tuition Scholarship - means Tuition Credits 
a arded to a Beneficiary in accordance with Section 8 of 
t is Plan.

F _mary Beneficiary - means an individual named to receive 
benefits under an Advance Tuition rnyment Contract prior 
to any other Beneficiaries or a Beneficiary of a Prepaid 
Tuition Scholarship Award.

Principal - means the amount paid by the Purchaser for 
Tuition Credits under this Plan, exclusive of any invest­
ment earnings or forfeitures.

Purchaser - means a person at least 18 years of age or 
other entity who makes or is obligated to make payments 
under an Advance Tuition Payment Contract.

Qualified Beneficiary - means a Resident who has rights 
under an Advance Tuition Payment Contract or Prepaid 
Tuition Scholarship.]

Redemption Period - means the period from the Redemption 
Period Start Date to the Redemption Period End Date.

Redemption Period End Date - means the tenth (10th) 
anniversary of the Redemption Period Start Date or such 
other date as approved by the Plan Administrator.

Redemption Period Start Date - means July 1 of the year 
the Primary Beneficiary will become eligible [to claim] 
for benefits under the Contract or Prepaid Tuition 
Scholarship, the date so designated in the Contract and 
the date Beneficiary becomes entitled to benefits.

E-3
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1.22 Resident - means[, for purposes of this Plan,] an individ­
ual who is living in the State of Alaska and has declared 
the intent to remain in Alaska indefinitely or is an 
unemancipated person under the age of 18 who has a parent 
or legal guardian who is living in the State of Alaska and 
has declared the intent to remain in Alaska indefinitely.

1.23 Statement of Nun-Participation - means a certification by 
a Primary Beneficiary, submitted after the earlier of the 
Redemption Period Start Date, or the receipt of a high 
school diploma or the attainment of the age of majority, 
that he or she does not plan on attending or continuing to 
attend any Eligible Institution.

1.24 Tuition Credit - means one semester hour of tuition pur­
chased under an Advance Tuition Payment Contract or 
awarded.

1.25 Tuition Value - means the value, at a given point in time, 
of a specified number of Tuition Credits times the lowest 
resident undergraduate tuition rate in effect at the 
University of Alaska at that time.

1.26 University - means the University of Alaska, including a 
community college affiliated with the University.

AFF0093D E-4



S E C T I O N  2

P A R T I C I P A T I O N

[The following are Participants eligible to participate
under this Plan:

a. Purchasers of Contracts issued under this Plan for the 
benefit of (1) a Resident of Alaska or an individual 
who is expected to become c Resident of Alaska prior 
to receipt of benefits under the contract or (2) a 
son, daughter or legal ward of a Resident of Alaska or 
of an alumnus of the University of Alaska;

b.] Participants [of] .in prepaid tuition programs of other 
institutions or states which have reciprocal advance 
tuition payment plan agreements approved by the Board 
may be awarded Tuition Credits under terms approved by 
the Board;

[c. Donors and agencies who provide funding for Prepaid 
Tuition Scholarships under this Plan;

d. Beneficiaries of Contracts issued and of Prepaid 
Tuition Scholarships awarded under this Plan.]

2.1 Particip at ion :
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S E C T I O N  3

P U R C H A S E  O F  T U I T I O N  C R E D I T S

3.1 Purchase Price:

a. Tuition Credits may be purchased at a rate establ.’ shed 
effective each January 1 by the Board.

b. Tuition Credits purchased at any time during the 
calendar year shall be issued at the rate in effect 
for that calendar y^ar.

3.2 Minimum Initial Purchase:

The minimum initial Tuition Credit purchase for opening a 
Contract shall be six (6) Tuition Credits. Additional 
purchases may be made in units not smaller than one (1) 
Tuition Credit. The Board may set a maximum number of 
Tuition Credits which may be purchased for any Benefici ~.iy.

3.3 Unnamed Beneficiaries:

Advance Tuition Payment Contracts may be purchased for 
unnamed Beneficiaries subject to the following:

(i) The Contract must be approved by the Plan
administrator;

(ii) The Primary Beneficiary must be named within
ten years of the initial purchase or the 
account balance shall be lapsed in accor­
dance with Section 8 of this Plan; and

(iii) No refund or redemption shall be made for
Tuition Credits of unnamed Beneficiaries.

3 . 4 Purchase Limitation:

The purchase of Tuition Credits is subject to the terms and 
conditions of both the Plan and the Contract between the 
University and the Purchaser.
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S E C T I O N  4

R E D E M P T I O N

4.1 Tuition Credit Redemption:

a. Tuition Credits shall be redeemed by the University of 
Alaska within the Redemption Period for tuition 
charges at the following equivalencies:

(i) One (1) Tuition Credit for each resident under­
graduate semester hour charge

(ii) Two (2) Tuition Credits for each resident gradu­
ate semester hour charge

b. Up to fifteen Tuition Credits may be redeemed each 
semester (or its equivalency for trimester, quarters 
or other academic periods) by the Primary Beneficiary 
at their Cash Value, not to exceed their Tuition 
Value, during periods of attendance at any Eligible 
Institution other than the University.

c. Tuition Credits in excess of the number of Tuition
Credits required for attainment of (the] a student's 
planned degree or certificate may be redeemed by the 
Primary Beneficiary during any semester while attend­
ing an Eligible Institution. The redemption shall be 
limited to the Tuition Value in effect during the year 
of redemption totaling an amount not to exceed the 
designated standard cost of on-campus room and board, 
fees and books for a full time student at the Univer­
sity of Alaska as determined by the [Plan Administra­
tor] Administrative Committee.

d. Tuition Credits may not be redeemed for at least two
full calendar year after the date of purchase as
determined on a first-in first-out basis.

e. The excess of the Cash Value over the Tuition Value of 
Tuition Credits redeemed shall be distributed equally 
to a Graduation Incentive Award account for the 
benefit of the Beneficiary who redeemed the Tuition 
Credits and to the Prepaid Tuition Scholarship ac­
count. Cash Value of Tuition Credits shall be deter­
mined once each year at a time determined by the 
Board.

f. Beneficiaries under this plan [shall be considered]
eligible for resident tuition status at the University 
of Alaska for all T1 ition Credits redeemed.
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g. Three (3) months advance notice of redemption is
required for redemption of Tuition Credits for atten­
dance at Eligible Institutions other than the Univer­
sity of Alaska.

h. An Alternate Beneficiary may not redeem Tuition
Credits, unless the Alternative Beneficiary presents 
proof satisfactory to the Plan Administrator that the 
Primary Beneficiary and all prior Alternate Beneficia­
ries are deceased or have waived their rights, in
writing, under the Contract. The determination of the 
Plan Administrator under this subsection is conclu­
sive .

4.2 Graduation Incentive Award Redemption:

a. Fifty percent (50%) of the excess of the Cash Value
over the Tuition Value of the Tuition Credits re­
deemed, adjusted for net investment earnings, forfei­
tures and administrative expenses, shall be accumulat­
ed in a separate Graduation Incentive Awaid account 
for each Beneficiary redeeming Tuition Credits.

b. The full balance of the Graduation Incentive Award 
account shall be paid to the named Beneficiary upon 
receipt by the Plan Administrator of proof of attain­
ment of a degree or equivalent certificate at an 
Eligible Institution.

4.3 Redemption Period Extension:

a. The Redemption Period End Date for Tuition Credits and 
subsequently earned Graduation Incentive Awards shall 
be automatically extended to June 30 of the sixth 
calendar year after appointment of a new Primary 
Beneficiary under a contract.

b. Based on unusual circumstances which are clearly 
beyond the control of the Purchaser and the Beneficia­
ry", the Plan Administrator may approve an extension of 
the Redemption Period End Date for Tuition Credits and 
Graduation Incentive Awards.
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S E C T I O N  5 

R E F U N D S

5.1 Refunds:

A F F 00930

a. Full refund of the Cash Value shall be made to the 
Purchaser if the University of Alaska [or its succes­
sor] determines to terminate [cannot meet its obliga­
tions under] the Plan for any reason.

b. Full refund of the Cash Value shall be made to any
Primary Beneficiary who, in the opinion of the Plan
Administrator, becomes so disabled that he or she can 
no longer complete his or her education.

c. Full refund of the Cash Value shall be made to the
estate of the Primary Beneficiary on the death of the
Primary Beneficiary, unless an Alternate Beneficiary 
had previously been designated.

d. Full refund of the Cash Value, not to exceed the
Tuition Value of the Tuition Credits at the effective
date of the refund, may be made to the Primary Benefi­
ciary if the Primary Beneficiary is not admitted to 
the University of Alaska after making proper applica­
tion, and all Alternate Beneficiaries, if any, have 
waived in writing their rights under the Contract..

e. Full refund of the Cash Value, not to exceed the
Tuition Value of the Tuition Credits at the effective
date of the refund, shall be made to the Primary
Beneficiary for any unused Tuition Credits if the
Primary Beneficiary submits proof of attainment of a 
degree or equivalent certificate at an Eligible 
Institution and all Alternate Beneficiaries, if any, 
have waived in writing their rights under the Con­
tract. .

f. Full refund of the Principal, not to exceed the Cash 
Value at the effective date of the refund, shall be 
made to the Primary Beneficiary, if the Primary 
Beneficiary submits a Statement of Non-Participation 
and all Alternate Beneficiaries, if any, have waived 
in writing their rights under the Contract.

g. An Alternate Beneficiary [may not claim] is not 
entitled to a refund under an Advance Tuition Payment 
Contract unless the Primary Beneficiary and all 
Alternate Beneficiaries with prior rights under the 
Contract are deceased or have waived their rights in
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writing. The estate -p.f_ a ...deceased Altgrn.ate__Barieil- 
ciarv or the guardi.an._pf .a disabled, Alte£nate_Berie_£î  
ciary shall have no right to a refund.

5.2 Payment:

a. Except for refunds requested for non-participation in 
the Plan under Section 5.1.f, all refunds shall be 
paid to the appropriate recipient as soon as practical 
after receipt and approval of a request for refund.

b. Refund payments requested for non-participation in the 
Plan, under Section 5.1.f, shall be paid in four 
annual installments, the first of which shall be 
deferred for a period of twelve months to allow 
prospective recipients an opportunity to reconsider 
their decision to discontinue their education.
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S E C T I O N  6

T R A N S F E R  O F  B E N E F I T S

6.1 Transfers:

a. The Purchaser may designate up to three Alternate 
Beneficiaries to receive benefits under the Contract 
in the order named at initiation of the Contract.

b. Subject to 6.1 e. . substitution of an Immediate Family 
Member of either the Purchaser or the Primary Benefi­
ciary for any Beneficiary or Alternative Beneficiary 
originally named in the Contract [may be requested] is 
permitted by the Purchaser at any time.

c. All additions, substitutions or changes in Beneficia­
ries (i) are subject to the approval of the Plan 
Administrator, fii) must be in writing in a form 
approved by the Plan Administrator, and (iii) bear the 
acknowledged signature of the Purchaser. No substitu­
tion is effective until it has been received by the 
Plan Administrator.

d. Additions and substitutions of Beneficiaries may 
require certification by the Purchaser and/or the new 
Beneficiary that no compensation or other consider­
ation was or will be paid or received in exchange for 
the addition or substitution.

e. Beneficiary substitutions after the Redemption Period 
Start Date will only be considered in unusual circum­
stances .

f. Beneficiaries may waive their rights under this Plan, 
but shall have no right to transfer or designate 
Alternate Beneficiaries.

g. The next named Alternate Beneficiary shall be substi­
tuted for the Primary Beneficiary under a Contract at 
such date and time as the previous Primary Beneficiary 
dies, submits a Statement of Non-Participation, is not 
admitted to the University after proper application, 
submits proof of attainment of a degree or equivalent 
certificate at an Eligible Institution, or waives in 
writing his or her rights under the Contract.

*1
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ciary or the, guardian of a.disabled. Alternate-Ben.elir. 
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5.2 Payment:

a. Except for refunds requested for non-participation in 
the Plan under Section 5.1.f, all refunds shall be 
paid to the appropriate recipient as soon as practical 
after receipt and approval of a request for refund.

b. Refund payments requested for non-participation in the 
Plan, under Section 5.1.f, shall be paid in four 
annual installments, the first of which shall be 
deferred for a period of twelve months to allow 
prospective recipients an opportunity to reconsider 
their decision to discontinue their education.
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S E C T I O N  7

P R E P A I D  T U I T I O N  S C H O L A R S H I P S

A Prepaid Tuition Scholarship Award account shall be estab­
lished within the Alaska Education Trust Fund. Receipts 
from donors for prepaid tuition scholarships, distributions 
in accordance with Section 4.1[.b and 5.3], and lapsed 
balances in accordance with Section 8 shall be credited to 
the account.

[Tuition Credits which further] In furtherance of the 
objectives of the Plan as stated in the Preamble may be 
awarded as Prepaid Tuition Scholarships to primary, middle 
and high school students who attend school in Alaska to the 
extent that scholarship funds are available in the Fund.

Prepaid Tuition Scholarship Awards shall be approved in 
accordance with procedures adopted by the Board of Regents.

Tuition Credits received as Prepaid Tuition Scholarships 
under this Plan shall be redeemable in accordance with 
Section 4, except that:

a. Tuition Credits received as Prepaid Tuition Scholar­
ships shall be redeemed prior to purchased Tuition
Credits; and

b. Tuition Credits received as Prepaid Tuition Scholar­
ships may only be redeemed for attendance at the
University of Alaska.

Tuition Credits received as Prepaid Tuition Scholarships 
are not transferable to other Beneficiaries or individuals.

Tuition Credits received as Prepaid Tuition Scholarships 
are not refundable except upon discontinuance or termina­
tion of the Plan, as provided by Section 11.5.
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S E C T I O N  8 

L A P S E  O F  A C C O U N T  B A L A N C E S

8.1 Tuition Credits:

a. All Tuition Credit account balances, except those 
received as Prepaid Tuition Scholarships and those of 
unnamed Beneficiaries, shall be lapsed if not redeemed 
or refunded within the Redemption Period.

b. All Tuition Credit account balances of unnamed Benefi­
ciaries shall be lapsed if not redeemed within ten
(10) years of the initial purchase under the contract.

c. All lapsed amounts shall be allocated equally to the 
Prepaid Tuition Scholarship Award account and to a 
lapse account for distribution to all Tuition Credit 
and Graduation Incentive Award accounts in the same 
manner as earnings during the period.

8.2 Prepaid Tuition Scholarships:

a. Prepaid Tuition Scholarship accounts which are inac­
tive for a full calendar year subsequent to their 
Redemption Period Start Date shall be lapsed to the 
Prepaid Tuition Scholarship Award account.

b. Based on unusual circumstances beyond the control of 
the Beneficiary, the Plan Administrator, upon written 
request by the Beneficiary prior to the scheduled 
lapse date, may approve an extension of the normal 
period for redemption.

8.3 Graduation Incentive Awards:

a. All Graduation Incentive Award account balances shall
be lapsed if not redeemed within the Redemption 
Period.

b. All lapsed amounts shall be allocated equally to the 
Prepaid Tuition Scholarship Award account and to a 
distribution account for the benefit of all Tuition 
Credit and Graduation Incentive Award Beneficiaries.

c. Accumulated balances in the distribution account shall 
be allocated to account balances in the same manner as 
earnings during the period.
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S E C T I O N  9

C O N T R A C T S

9.1 Contract Requirements:

The Purchaser must designate:

(i) The name, address and social se­
curity or tax ID number of the 
Purchaser;

(ii) The name, address, date of birth
and social security number of the 
Primary Beneficiary, unless ac­
cepted by the Plan Administrator 
as an unnamed beneficiary Con­
tract;

(iii) The name, address, date of birth
and social security number of all 
Alternate Beneficiaries (not more 
than three);

(iv) The Redemption Period Start Date; and

(v) Date of issue.
• *

9.2 Other Provisions:

a. Contracts and rights or privileges under the Contracts 
may not be [sold, transferred or] assigned, sold, 
transferred, or encumbered except as otherwise re­
quired by law or provided for in this Plan.

b. An Alternate Beneficiary may not transfer[, redeem or 
claim a refund for] Tuition Credits under this Plan.

c. If a parent or legal guardian purchases Tuition 
Credits for a specified Beneficiary with the funds of 
the Beneficiary, the parent or legal guardian shall be 
considered the Purchaser for purposes of the Contract 
and this Plan.

d. Each contract shall have, and be limited to, one named 
purchaser.

*1
'• e. Contract shall have no more than one Primary Benefi­

ciary at any specified time.
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f. A Purchaser and/or Beneficiary may have more than one 
Contract under this Plan.
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S E C T I O N  10

10.

10.

10.

AFF0093D

A D M I N I S T R A T I O N  O F  T H E  P L A N

1 Advance Tuition Payment Plan Committee

The Advance Tuition Payment Plan Administrative Committee 
(Administrative Committee) is established to carry out 
administration of the Plan. The President is delegated the 
responsibilities and duties set out in this section [shall 
be responsible for administration of this Plan]. The Presi­
dent shall appoint [an Administrative Committee composed
of] three or more persons as members of the Administrative 
Committee which shall carry out the day-to-day administra­
tion of the Plan. No member of the Administrative Committee 
who is an employee shall receive additional compensation 
with respect to such service. Any member may resign by 
delivering written resignation to the President and to the 
Administrative Committee chair. The President may remove or 
replace any member of the Administrative Committee at any 
time.

2 Organization and Procedures

(a) The President shall designate a committee chair from
the members of the Administrative Committee. The chair 
of the Administrative Committee shall be the agent of
the Plan for service of legal process. All reports
required by law may be signed by the chair on behalf 
of its members.

(b) The Administrative Committee shall appoint a secre­
tary, who may or may not be a member of the Adminis­
trative Committee. The secretary shall have the 
primary responsibility for keeping a record of all 
meetings and acts of the Administrative Committee and 
shall have custody of all documents, the preservation 
of which shall be necessary or convenient to the 
efficient functioning of the Administrative Committee.

(c) The Administrative Committee shall adopt such bylaws
and procedures as it deems desirable for the conduct
of its affairs.

i Authority and Duties

(a) Authority

The Administrative Committee shall have all powers 
necessary or appropriate to carry out its duties.
Any interpretation or action by the Administrative
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Committee with respect to the Plan and its adminis­
tration shall be conclusive and binding upon any and 
all parties and persons affected hereby, subject to 
the exclusive procedures set forth in Section 10.4 
of the Plan.

(b) Duties

The Administrative Committee shall administer the 
Plan in a nondiscriminatory manner for the benefit 
of Participants and the University of Alaska in 
accordance with the terms of the Contracts and this 
Plan. The Administrative Committee shall perform all 
such duties as are necessary to supervise the admin­
istration of the Plan and to control its operation 
in accordance with the terms thereof, including, but 
not limited to, the following:

(i) interpret the Plan and determine any ques­
tion arising under the Plan, or in connec­
tion with the administration or operation
thereof;

(ii) determine the eligibility for Participa­
tion in the Plan;

(iii) determine the eligibility of any Benefi­
ciary for benefit redemption or refunds;

(iv) approve or deny, on behalf of the Board, 
changes or substitutions of Beneficiaries 
under Advance Tuition Payment Contracts.

(v) establish administrative fees and transac­
tion charges for the Plan;

(vi) establish [redemption value for) the stan­
dard cost of on-campus room and board,
fees and books for a full-time student at 
the University;

(vii) review the actuarial ' s of the Plan
on a periodic basis;

(vii) solicit nominations for and make recommen­
dations to the Board on the award of Pre­
paid Tuition Scholarships;

(viii) employ and engage such persons, counsel 
and agents including, without limitation, 
investment managers and custodians, and 
obtain such administrative, clerical, le-
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gal, auditing and actuarial services as it 
may deem necessary in carrying out the 
provisions of the Plan; and

( ix) make periodic reports to the Board of Re­
gents on the finances and actuarial status 
of the PIan. respond to inquiries from the 
Board, and reconunend to the President or 
the Board, Plan amendments it deems neces­
sary..

10.4 Dispute Procedure

(a) Requests for Determination

Any time a request for determination of eligibility 
for Participation or receipt of benefits or an in­
terpretation of Plan provisions is disputed or a 
Participant or Beneficiary is adversely affected by 
an action of the University or the Administrative 
Committee, the individual (hereinafter "Claimant") 
may submit a claim to the Administrative Committee. 
The Claimant shall be notified of the Administrative 
Committee's decision within 90 days after receipt of 
the claim. Such notice will indicate the basis for 
the decision or interpretation and an explanation of 
the procedure for requesting reconsideration.

(b) Request for Reconsideration

[Any person] A claimant who has received an adverse 
decision from the Administrative Committee, shall 
have the right to request reconsideration by the 
Administrative Committee. Such request must be sub­
mitted in writing to the Administrative Committee 
within 30 days after issuance of the adverse deci­
sion. The request must fully explain the basis for 
the request, all pertinent facts and the proposed 
remedy. If a written request for reconsideration is 
not received within such 30-day period, the Claimant 
shall forfeit his or her right to reconsideration. 
The Claimant or a duly authorized representative of 
the Claimant may review all pertinent documents.

(c) Reconsideration of Claim

The Administrative Committee shall reconsider an 
adverse decision upon request for econsideration 
[claims] received under Section 10.4(b) of this 
Plan. It may hold a hearing if it deems it necessary 
and shall issue a written decision reaffirming, 
modifying or setting aside its former action within

AFF0093D E-18



60 days after receipt of the written request for 
reconsideration or 120 days if special circumstanc­
es, such as the need for a hearing, require an ex­
tension. The Claimant shall be notified in writing 
of any such extension within 60 days following the 
request for reconsideration. A copy of the decision 
shall be furnished to the Claimant. The decision 
shall set forth its reasons and pertinent Plan pro­
visions on which it is based. The decision shall be 
final and binding upon the Claimant, the University, 
the Administrative Committee and all other persons 
involved to the maximum extent permitted by law.

10.5 Miscellaneous

(a) Expenses and Assistance

All reasonable expenses which are necessary to oper­
ate and administer the Plan as determined by the 
Administration Committee may be paid from earnings 
of the Fund.

(b) Limitations on Assignments

Benefits under the Plan and a Contract may not be 
assigned, sold, transferred or encumbered except as 
provided by law and this Plan, and any attempt to do 
so shall be void. The interest of a Beneficiary or 
Alternate Beneficiary in benefits under the Plan or 
Contract shall not be subject to debts or liabili­
ties of any kind and shall not be subject to attach­
ment, garnishment or other legal process, except as 
provided by [state or] federal law.

(c) Masculine and Feminine, Singular and Plural

Whenever used herein, the masculine pronouns shall 
include the feminine, and the singular shall include 
the plural whenever the context shall plainly so 
require.

(d) No Additional Rights

No person shall have any right in or to a Benef­
iciary's account, or any part thereof, or under the 
Plan, except as, and only to the ext ?nt expressly 
provided for in the Plan. Neither the establishment 
of the Plan, the granting of a tuition benefit, nor 
any action of the University or the Administrative 
Committee shall be held or construed to confer upon 
any person any right to be or continue to be a stu­
dent at the University. Nothing in this Plan shall
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be construed to expand a student's rights beyond 
those provided in University policies, regulations 
and other applicable documents.

(e) Governing Law

(1) This Plan shall be construed in accordance with 
applicable federal law and the laws of the State of 
Alaska. [Jurisdiction for any litigation arising out 
of this Plan shall be solely in the District or 
Superior Court for the Fourth Judicial District, 
Fairbanks, Alaska.]

(f) Intentionally left blank.

(g) Income Tax Withholding Requirements

Benefit payments made under the Plan may be subject 
to income tax reporting or withholding requirements. 
For this purpose, the University shall provide the 
recordkeepers, custodians and tax officials with any 
information in its custody needed to satisfy such 
obligations.

(h) Severability

If any provision of this Plan shall be held illegal 
or invalid for any reason, such determination shall 
not affect the remaining provisions of this Plan 
which shall be construed as if said illegal or in­
valid provision had never been included.

(i) Correction of Errors

In the event an incorrect amount is paid to or on 
behalf of a Beneficiary, any remaining payments may 
be adjusted to correct the error. The processing of 
adjustments resulting from clerical errors or other 
causes which are ae minimus in amount may be waived 
at the discretion of the Administrative Committee.

(j) Reports

Records for each Contract and Beneficiary under this 
Plan shall be maintained on a calendar-year basis.
As of December 31 each year the University will send 
each Purchaser and Primary Beneficiary, at the ad­
dress on file with the University, a report summa­
rizing the status of their Tuition Credit. Gradua­
tion Incentive Award and Prepaid Tuition Scholarship 
accounts. If within 90 days after issuance of such 
reports, the Purchaser or Beneficiary makes no writ­
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ten objection to the Administrative Committee it 
shall become binding on the Purchaser and any Bene­
ficiary or Alternate Beneficiary.

(k) Plan Year:

The plan year shall be the twelve consecutive month 
period beginning January 1 and ending December 31. 
There shall be a short plan year from July 1, 1991 
to December 31, 1991.

AFF0093D
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S E C T I O N  11

A M E N D M E N T  A N D  T E R M I N A T I O N

11.1 Amendment

(a) Subject to any advance notice or other requirements 
of law, the President is delegated the authority to 
amend this Plan at any time, except for provisions 
which further delegate the duties and responsibili­
ties of the Board under law and this Plan or may 
result in full or partial termination of the Plan.

(b) All proposed amendments shall be prepared at the
direction of the Administrative Committee and sub­
mitted for approval to the President and the Board 
of Regents if applicable.

11.2 Limitation

Notwithstanding the provisions of Section 11.1 of this 
Plan, no amendment will deprive, take away, or alter any 
accrued right of any Purchaser or Beneficiary under a 
Contract issued prior to the effective date of the amend­
ment .

11.3 Termination of the Plan

(a) The Board of Regents shall have the right to fully
or partially terminate this Plan or merge or consol­
idate this Plan with another plan at any time, sub­
ject to any requirements of law.

(b) Upon termination of this Plan, the Administrative 
Committee shall continue to act for the purpose of 
complying with the prior paragraph and shall have 
all powers necessary or convenient to the winding up 
and dissolution of the Plan. While so acting, they
shall be in the same status and position with re­
spect to other persons as if the Plan remained in 
existence.

11.4 Intentionally left blank.

11.5 Distribution of the Fund on Discontinuance or Termi­
nation of Plan

In the event of discontinuance or suspension of the Plan, 
the University of Alaska or its successor shall honor all 
Coj»tracts, Graduation Incentive Awards and Prepaid Tui­
tion Scholarships previously issued. If the University of
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Alaska or its successor cannot meet its obligations under 
the Contracts or this Plan, or the Plan is terminated, 
the [balanceJ Cash Value of all Tuition Credit accounts 
shall be remitted to the respective Contract Purchasers 
and the [balance] Cash Value of all Graduation Incentive 
Award and Prepaid Tuition Scholarship accounts shall be 
remitted to the respective Beneficiaries. Account balanc­
es for Purchasers and Beneficiaries who cannot be located 
and unissued Prepaid Tuition Scholarships shall be for­
feited to the University or its successor for the purpose 
of awarding scholarships to Alaska Residents.
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S E C T I O N  12

F I D U C I A R I E S

12.1 Limitation of Liability of the University and Others

The University, its Board of Regents, officers, employ­
ees, agents or representatives or the Administrative 
Committee shall not incur any liability to any person for 
any action taken or suffered or omitted to be taken by 
them under the Plan in good faith.

12.2 Indemnification of Fiduciaries

In order to facilitate the recruitment of competent fidu­
ciaries, the University agrees to provide the indemnifi­
cation as described herein. This provision shall apply to 
the Administrative Committee, or any other individuals 
who are considered Plan fiduciaries. Notwithstanding the 
preceding, this provision shall not apply and indemnifi­
cation will not be provided for the Department of Revenue 
or any paid consultant or agent appointed in accordance 
with this Plan.

12.3 Scope of Indemnification

The University agrees to indemnify the fiduciaries as de­
scribed above for all acts taken in carrying out their 
responsibilities under the terms of this Plan to the 
fullest extent provided by law. This indemnification is 
intentionally broad but shall not provide indemnification 
for embezzlement or diversion of Plan funds for the bene­
fit of the fiduciary. The University agrees to indemnify 
the fiduciaries described herein for all expenses of 
defending an action, including all legal fees and other 
costs of such defense. The University shall also indemni­
fy the fiduciary for any monetary recovery in any court 
or arbitration proceeding. In addition, if the claim is 
settled out of court with the concurrence of the Univer­
sity, the University shall indemnify the fiduciary for 
any monetary liability under said settlement.

This provision as to indemnification shall only be effec­
tive if embodied in an appropriate agreement with a fidu­
ciary.

The University of Alaska Advance Tuition Payment Plan is
adopted and established effective July 1,1991.
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IN WITNESS WHEREOF, the University has caused this Plan to be 
duly executed on this _________ day of    ,1991.

For the UNIVERSITY OF ALASKA

President of the Board of Regents

Secretary of the Board of Regents
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1. Plan Objectives:

1.1 To provide economic protection from the rising cost 
of tuition

1.2 To fix the cost of tuition at current costs for the 
Purchasers of tuition at the University of Alaska.

1.3 Encourage enrollment at the University of Alaska.

1.4 Encourage completion of degree or certificate pro­
grams at Eligible Institutions.

1.5 Encourage elementary and high school students to 
achieve higher standards.

1.6 To provide affordable access to higher education for 
Alaska residents.

1.7 Enhance educational opportunities for the residents 
of the state of Alaska.

2. Tax Objectives:

2.1 Eliminate income tax impact on Purchaser.

2.2 Minimize tax impact on Beneficiary for non-cash
redemptions.

2.3 Minimize overall tax consequences for the program.

3. Actuarial Objectives:

3.1 Fund tomorrow's tuition at today's cost.

3.2 Provide funding for graduation incentive program.

3.3 Provide funding for prepaid tuition scholarships.

3.4 Provide funding for administrative costs of the
program.
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1-800-478-0003
Advance College Tuition

does A C T co s t?
There is ;i nne-linic, m im cl'iindah lc $25 fee. In 
I W l ,  ilie  fixed price is $50 n cred it. M in im um  
in itia l iuirehii.se is s is  lu i lim i c red its . Thereafter, 
you can purchase in increm enis as sm a ll as one 
lu ilio n  cred it. O r, you cou ld  purchase the l i i l l  120 

cred its at one lim e . In IW I ,  (he tota l cost 
w ou ld  he $0,025 ($50 x I2 IH  $25).

c re d its  sp e n t?
Tuition c red its may he redeemed tw o  years a lte r 
they arc purchased. The bene fic ia ry  no tifie s ACT 
o f intended use . nam ing the institu tion .
I f  the student w il l itllcnd any launch o r the Uni- 
v c is ity  o f  A laska . ACT  w ill make the tuition 
cred its ava ilab le  to the campus adm iss ion s and 
records o ffice .

pa rtic ip a te ?
Any person, institu tion o r business can purchase 
ACT . Any resident o f the stole o f A laska; or, tiny 
son, daughter, or lega l ward o f  a resident o f 
A laska: or, any sons, daughters, o r legal w ards o f 
tin a lum ni o f  the U n ive rs ity  o f A laska can he a 
Itcu c llc iu ry . You can buy  A C T  lo r you rse lf, your

does th e  fu n d  w o rk?
Monies arc invested by the s ta ff o f  the Permanent 
fu n d , w ith the U n ive rsity  o f  A laska as trustee, 
and the S late o f A laska Department o f Revenue 
as custod ian . An annual audit o f  the fund and 
periodic actuaria l stud ies w i l l he performed to 
ensure the fisca l soundness o f  the plan.

9 • ■ ■ *

the studen: "-.'s a fu ll luilion scholarship? 
ACT w ill reim . a ,sc  t!"’ student, a semester at a 
lim e , at that year s fixed cost, he lp ing pay for 
room, board, ho ks, and other fees.
the student gels a full-rid ' scholarship?
ACT w ill ho ld the funds for graduate school or as 
a graduate incen tive award , for d e live ry  upon 
graduation.
the student decides not to pin sue further 
education after high school?
Assum ing till listed alternates w a ive  their rights, 
the student rece ives a refund.

guaranteed 

secure & sate 

allordable 

transportable

Assume that the Pcimnneut fu n d  d iv id end  w ill 
a lw ays he $‘‘52 a year and you app ly the total 
amount in eight years, accounting lot 5'i an­
im a l It ililo n  m lla lio n . the lu ll 120 lu ilio n  c ic d ils  
cou ld  he purchased. The total cost wou ld he 
*57,(10.3 (w ith  an eighth-ycai payment o l $.(.(•)).

liach  usage w ill ad ju st the remaining balance ol 
the studen t's account. No fin liter cost for tuition 
trill occur. I f  the student w ill attend anothet 
institu tion , in o r outs ide o f  A laska . A C T  w ill 
• • w ide a le litn d  each ter. I he student 
w ou ld  use this check d in ing registration.

ch ild , g randch ild , expected g tnndch ild , spouse, 
parent, grandparent, friend.
Tu ition  cred its w ou ld  make lin e  g i l ls  lo t friends, 
rewards for good employees, or incentives lot 
many purposes and needs. No age o r b lood tela 
lionsh ip ic s ir ic t io n s ex ist.

Interest earn ings pay the in i la lion cost d ille ren c c  
between year o f purchase and year o l use . Any 
actuaria l fundinge.xeess w i l l be used lo r graduate 
in cen tive  aw a rds to bene fic ia r ie s and merit 
scho larsh ips to A laskan students.

the student graduates front high school, hut 
doesn't want to go to college right attar 1 
A C T  a llow s ten years from the expected dale ol 
co llege en try to begin use. A l any lim e during 
those ten years, any use immediately te s ia r ls  the 
ten-year calendar. ACT allow s specia l arrange­
ments for unusua l circum stances, f in a l ly .  A ( ' I 
a llow s lo r a cash ic lu n d .

the beneficiary dies ?
The first alternate becomes the new bene lic ia ty  
I f  there is no alternate, the estate o f the bene li 
c ia rv  rece ives lu l l cash.



Advance
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Tuition



Most families face three major 

expenses— the purchase of a 

house, a new car, and an educa­

tion. Inflation is 65% higher on 

tuition than on all otherexpenses. 

Will Alaskan families be able to 

afford college for their children?

A new l;i\v offers Alaskan families an afford 
able, sale solution It* llic college cosl cnmcli. 
This law created the Advance College Tuition 
Payment Fundand tillows use ol Permanent Rintl 
dividends or cash eontrihutions to secure tuition 
credits at today's cost lor use in the future.
Advance College Tuition iseasy. sale, and guar­
anteed. You use cash contributions or a checkoff 
o f 50%  on your Permanent Fund dividend ap­
plication to purchase tuition credits. The credits 
arc sold at this year’s determined price. You 
name the beneficiary. Next year— or when you 
choose— more credits are purchased. You, the 
puivhascr,detennincswhorcccivestheluitionciedils.

As legal guardian, yon t an use yum child's 
Permanent Fund dividend to purchase tuition 
credits for that child. And, you can name up to 
three alternate beneficiaries who would he able 
to use the tuition credits if your named benefi­
ciary elected to waive their right.
You will receive a regular statement o f the 
account. This lets you know where you stand, 
and helps you in planning for purchase o f 
further credits. You will also receive a newslet­
ter, keeping you informed o f any changes in the 
plan and telling you in advance the cost o f 
credits each year in time to purchase at the old 
price.

Advance College Tuition
1-800-478-0003


