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WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF EDUCATION /
/ GOLDBELT PLACE

801 WEST 10TH STREET, SUITE 200
JUNEAU. ALASKA 99801-1894

OFFICE OF THE COMMISSIONER

A p r i l  3 , 1992

T he  H o n o r a b l e  A r l i s s  S t u r g u l e w s k i , C h a i rm a n  
S e n a t e  HESS C o m m it te e  
P .O .  Box V 
J u n e a u ,  AK 99811

D e a r  S e n a t o r  S t u r g u l e w s k i :

T he  p u r p o s e  o f  t h i s  l e t t e r  i s  t o  f o r m a l l y  r e q u e s t  y o u r  
a s s i s t a n c e  i n  s c h e d u l i n g  SB 3 7 1 ,  a n d  a p o l o g i z e  f o r  n o t  
m a k in g  t h i s  r e q u e s t  s o o n e r .

I  h a v e  a t t a c h e d  f o r  y o u r  i n f o r m a t i o n  a  l e t t e r  d a t e d  
F e b r u a r y  2 8 ,  1 9 9 2 ,  t o  R e p r e s e n t a t i v e  G r u s s e n d o r f  w h ic h  
u n d e r s c o r e s  t h e  f i n a n c i a l  c o n s e q u e n c e s  w h ic h  a r e  
c o n t i n g e n t  on t h e  p a s s a g e  o f  t h i s  b i l l .

I f  y ou  h a v e  a n y  q u e s t i o n s  o r  r e q u i r e  a d d i t i o n a l  
i n f o r m a t i o n  p l e a s e  c o n t a c t  m e.

S i n c e r e l y ,

J e r r y  C ovey  
C o m m is s io n e r

E n c l o s u r e s

c c :  L o r i  N o t t i n g h a m ,  O f f i c e  o f  t h e  G o v e r n o r
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GOLD BELT PLACE
801 WEST tOTH STREET, SUITE 200
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February 28, 1992

The Honorable Ben Grussendorf 
Alaska State Le g is la tu re  
P.O. Box V 
Juneau, AK 99811

Dear Representative Grussendorf:

In response to your request for information on the f is c a l impact of HB
419, fa ilu r e  to pass HB 419 could re su lt  in the lo ss  of $5,454,981 in
federal grant funds under programs fo r children with d is a b i l i t ie s .  At 
present A la ska 's  State Plan for f is c a l  years (FY) 1992-94 under Part B of 
the In d iv id u a ls  with D is a b il it ie s  Education Act has conditional approval 
by the United States Department of Education and is  contingent upon 
federal acceptance of changes to Alaska statutes and regulations making 
them consistent with Part B requirements. (See attached le t t e r . )

The fo llow ing sections of HB 419 address changes required by the U.S. 
Department of Education:

Section 8. Alaska statute presently prevents a school d is t r ic t  from 
in it ia t in g  a due process hearing except to prove that i t s  evaluation
of a c h ild  is  co rrect. Federal statute permits a school d is t r ic t  and
a parent to in it ia te  hearings on a l l  hearable to p ics. This proposed 
change w ill allow school d is t r ic t s  to in it ia t e  hearings fo r the same 
reasons a parent in it ia t e s  nearings.

Section 17. The U.S. Department of Education has sp ecified  that the 
d e fin itio n  of consent must contain the required federal components as 
presented here.

Section 19. The reauthorization of P .L . 94-142, as amended by P .L . 
101-476, now named In d iv id u a ls with D is a b il it ie s  Education Act 
(ID EA), includes re h a b ilita tio n  counseling as a related serv ice .

Section 21. IDEA adds two new categories of children with 
d is a b i l i t ie s ;  autism and traumatic brain in ju ry . Alaska Statute does 
not have a d e fin itio n  of educational records which is  required by the 
U.S. Department of Education. Federal language is  m irrored.
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In ad d itio n , throughout HB 419 the tenn "handicapped" is  changed to 
"children with d is a b i l it ie s "  which is  the new and le ss  degrading term 
used in IDEA.

The change proposed in Section 3 was in it ia te d  by the Alaska Department 
o f Education in order to re lie ve  school d is t r ic t s  of the requirement to 
re-evaluate id e n tif ie d  g ifted  students every three years. This change 
w il l  free school psychologists and other assessment personnel from 
needless hours of testing students whose scores are u n like ly  to vary 
su b sta n tia lly  over time.

The remaining proposed amendments were in it ia te d  by the Alaska Department 
of Law in order to c la r if y  the intent of the statu tes.

S in ce re ly ,

r
■'i i ,/.7

Je rry  Covey 
Commissioner

-'lU, 'L'J

/ c < ;

Enclosure
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H o n o r a b l e  S t e v e  H o le  
A c t i n g  C o m m i s s i o n e r  o f  E d u c a t i o n  
S t a t e  D e p a r t m e n t  o f  E d u c a t i o n  
P o u c h  F
8 0 1  W e s t  T e n t h  S t r e e t  
J u n e a u ,  A l a s k a  99811

D e a r  C o m m i s s i o n e r  H o le :

I  am p l e a s e d  t o  i n f o r m  y o u  t h a t  A l a s k a ' s  S t a t e  P l a n  f o r  f i s c a l  
y e a r s  (FY) 1 9 9 2 -S 4  u n d e r  P a r t  B o f  t h e  I n d i v i d u a l s  w i t h  
D i s a b i l i t i e s  E d u c a t i o n  A c t  ( P a r t  B) h a s  b e e n  c o n d i t i o n a l l y  
a p p r o v e d .  T h e r e f o r e ,  i t  i s  my p l e a s u r e  t o  e n c l o s e  y o u r  S t a t e ' s  
P a r t  B g r a n t  a w a rd  f o r  FY 1 9 9 2 .

O u r  c o n d i t i o n a l  a p p r o v a l  o f  y o u r  S t a t e  P l a n  i s  b a s e d  on  o u r  
r e v i e w  a n d  a c c e p t a n c e  o f  t h e  f o l l o w i n g  d o c u m e n t s  s u b m i t t e d  b y  t h a -  
A l a s k a  S t a t e  D e p a r t m e n t  o f  E d u c a t i o n  (AKSDE) t o  t h e  O f f i c e  o f  
S p e c i a l  E d u c a t i o n  P r o g r a m s  (O S E P ) :

(1 )  T h e  P a r t  B S t a t e  P l a n  f o r  FY 1 9 9 2 - 9 4 ,  i n c l u d i n g  
d o c u m e n t a t i o n  t h a t  t h e  S t a t e  h a s  i n  e f f e c t  a  p o l i c y  w h ic h  
a s s u r e s  t h e  a v a i l a b i l i t y  o f  a  f r e e  a p p r o p r i a t e  p u b l i c  
e d u c a t i o n  f o r  a l l  c h i l d r e n  w i t h  d i s a b i l i t i e s ,  a g e d  3 t h r o u g h  
5 ;

(2 )  A d d i t i o n a l  l e t r e r s  a n d  a t t a c h m e n t s  ( d a t e d  J u l y  5 ,  J u l y  3 1 ,  
A u g u s t  1 2 ,  A u g u s t  1 3 ,  A u g u s t  15 a n d  A u g u s t  2 2 ,  1 9 9 1 )  t h a t  
r e s p o n d  t o  O S E P 's  J u n e  2 5 ,  1991  l i s t  o f  r e q u i r e d  c h a n g e s  i n  
t h e  P l a n .

I n  t h e  A u g u s t  2 2 ,  1 9 9 1  l e t t e r ,  AKSDE a s s u r e d  t h a t  i t  w i l l  
t a k e  s t e p s  t o  e n s u r e  t h a t ,  t h r o u g h o u t  t h e  p e r i o d  o f  t h i s  FY 
19 9 2  g r a n t  a w a r d ,  a l l  p u b l i c  a g e n c i e s  i n  t h e  S t a t e  t h a t  - -  
p r o v i d e  s p e c i a l  e d u c a t i o n  a n d  r e l a t e d  s e r v i c e s  t o  c h i l d r e n  
w i t h  d i s a b i l i t i e s  w i l l  o p e r a t e  t h e i r  p r o g r a m s  i n  a  m a n n e r  
f u l l y  c o n s i s t e n t  w i t h  P a r t  B, i n c l u d i n g  t h o s e  a r e a s  i n  w h ic h  
t h e  c u r r e n t  S t a t e  s t a t u t e s  a n d  r e g u l a t i o n s  do  n o t  c o n f o r m  t o  
t h e  P a r t  B r e q u i r e m e n t s .  AKSDE f u r t h e r  a s s u r e d  t h a t  i t  h a d  
s e n t  'a  m em orandum t o  t h o s e  a g e n c i e s  i n f o r m i n g  th e m  t h a t  t h e y  
m u s t  o p e r a t e  t h e i r  p r o g r a m s  i n  a  m a n n e r  f u l l y  c o n s i s t e n t  
w i t h  P a r t  B, an d  s u b m i t t e d  a  c o p y  o f  t h a t  m em orandum  t o  
OSEP.

400 MARYLA ND AVE. .  S.W. WASHINGTON.  D C  20202-2525
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(3 )  Y o u r  s i g n e d  a s s u r a n c e  s t a t e m e n t  r e g a r d i n g  i m p l e m e n t a t i o n  o f
t h e  new P a r t  B S t a t e  P l a n  r e q u i r e m e n t s  t h a t  w e r e  a d d e d  by
P . L .  1 0 1 - 4 7 6 .- -»

T h e  d o c u m e n t s  i d e n t i f i e d  i n  t h e  p r e c e d i n g  p a r a g r a p h ,  
t o g e t h e r  w i t h  t h i s  c o n d i t i o n a l  a p p r o v a l  l e t t e r ,  c o l l e c t i v e l y  
c o n s t i t u t e  A l a s k a ' s  c o n d i t i o n a l l y  a p p r o v e d  P a r t  B S t a t e  P l a n  f o r  
FY 1 9 9 2 - 9 4 .  / T h e r e f o r e ,  a l l  o f  t h e  d o c u m e n t s  l i s t e d  i n  
s u b p a r a g r a p h s  2 a n d  3 ,  a b o v e ,  t h e  a s s u r a n c e  s t a t e m e n t  r e g a r d i n g  
P . L .  1 0 1 - 4 7 6 , a n d  t h i s  c o n d i t i o n a l  a p p r o v a l  l e t t e r  m u s t  b e  
a p p e n d e d  t o  y o u r  c o p i e s  o f  t h e  FY 1 9 9 2 - 9 4  S t a t e  P l a n .  AKSDE m u s t  
i n d i c a t e  i n  t h e  b e g i n n i n g  o f  t h e  P l a n  t h a t  t h e s e  d o c u m e n t s  h a v e  
b e e n  p l a c e d  i n  a n  a p p e n d i x .

As p a r t  o f  i t s  FY 1 9 9 2 -9 4  P a r t  B S t a t e  P l a n ,  y o u r  a g e n c y  h a s  m ade 
a s s u r a n c e s  r e q u i r e d  b y  34 CFR § 7 6 . 1 0 1 ,  i n c l u d i n g  t h e  f o l l o w i n g :
(1 )  " t h e  S t a t e  a g e n c y  h a s  t h e  a u t h o r i t y  u n d e r  S t a t e  la w  t o  
p e r f o r m  t h e  f u n c t i o n s  o f  t h e  S t a t e  u n d e r  t h e  [ P a r t  B] p r o g r a m ; "  
a n d  (2) " t h e  P l a n  i s  t h e  b a s i s  f o r  S t a t e  o p e r a t i o n  a n d  
a d m i n i s t r a t i o n  o f  t h e  p r o g r a m "  ( s e e  34 CFR § § 7 6 . 1 0 4 ( a ) (2) a n d  
7 6 . 1 0 4 ( a ) ( 8 ) ) .  T h e  e n c l o s e d  P a r t  B g r a n t  a w a rd  f o r  FY 1992 i s  
m ade  w i t h  t h e  u n d e r s t a n d i n g  t h a t  t h e  a s s u r a n c e s  m ade b y  y o u r  
a g e n c y  p u r s u a n t  t o  34 CFR § 7 6 .1 0 4  m ean  t h a t  y o u r  a g e n c y  h a s ,  a n d  
w i l l  e x e r c i s e ,  t h e  a u t h o r i t y  t o  e n s u r e  t h a t  a l l  p u b l i c  a g e n c i e s  
i n  t h e  S t a t e  c o m p ly  w i t h  a l l  p r o v i s i o n s  o f  t h e  p l a n ;  a n d  t h a t  
t h o s e  a g e n c i e s  h a v e  b e e n  i n f o r m e d  t h a t  t h e y  m u s t  c o m p ly  w i t h  a n y  
a d d i t i o n a l  r e q u i r e m e n t s  t h a t  y o u r  a g e n c y  h a s  e s t a b l i s h e d  i n  t h e  
p l a n  t h a t  a r e  n o t  a l s o  s e t  f o r t h  i n  S t a t e  s t a t u t e  o r  r e g u l a t i o n .

I  w o u ld  l i k e  t o  r e m i n d  y o u  o f  t h e  p o s t - a p p r o v a l  n o t i f i c a t i o n  
p r o v i s i o n  i n  34 CFR § 3 0 0 . 2 8 4 ,  w h ic h  r e q u i r e s  y o u r  a g e n c y  t o  " g i v e  
n o t i c e  i n  n e w s p a p e r s  o r  o t h e r  m e d i a ,  o r  b o t h ,  t h a t  t h e  p l a n  i s  
a p p r o v e d .  T he  n o t i c e  m u s t  name p l a c e s  t h r o u g h o u t  t h e  S t a t e  w h e r e  
t h e  p l a n  i s  a v a i l a b l e  f o r  a c c e s s  b y  a n y  i n t e r e s t e d  p e r s o n s . "
O n ce  t h e  n o t i c e  h a s  b e e n  p u b l i s h e d ,  a  c o p y  s h o u l d  b e  s u b m i t t e d  t o  
OSEP.

T h e  f o l l o w i n g  p a r a g r a p h s  d e s c r i b e  t h e  a c t i o n s  t h a t  y o u r  a g e n c y  
m u s t  t a k e  t o  e n a b l e  t h e  S t a t e  P l a n  t o  move f ro m  c o n d i t i o n a l  t o  
f u l l  a p p r o v a l :

As s o o n  a s  y o u r  a g e n c y  h a s  p r e p a r e d  d r a f t s  o f  t h e  r e v i s e d  
S t a t e  P l a n  d o c u m e n t s ,  c o p i e s  o f  t h o s e  d o c u m e n t s  ( e . g . ,  
p r o p o s e d  r e g u l a t i o n s  a n d  l e g i s l a t i v e  b i l l s )  s h o u l d  b e  
s u b m i t t e d  t o  OSEP f o r  r e v i e w  t o  e n s u r e  t h a t  t h e y  m e e t  a l l  o f  
t h e  c o n d i t i o n s  n e c e s s a r y  f o r  f u l l  a p p r o v a l .

W h ere  y o u r  a g e n c y  h a s  a s s u r e d  OSEP t h a t  i t  w i l l  am end i t s  
r e g u l a t i o n s  a n d  s t a t u t e ,  t h e  S t a t e  P l a n  a l s o  m u s t  b e  am en d ed  
s o  t h a t  i t  i s  c o n s i s t e n t  w i t h  t h e  r e g u l a t i o n s  and  s t a t u t e .
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I n  a d d i t i o n ,  y o u r  a g e n c y  m u s t  r e v i s e  i t s  m o n i t o r i n g  s y s t e m  
t o  e n s u r e  c o m p l i a n c e  w i t h  t h e  a m e n d m e n ts .

W h ere  a m e n d m e n ts  t o  t h e  p l a n  a r e  n e c e s s a r y  b e c a u s e  o f  
r e g u l a t o r y  o r  s t a t u t o r y  c h a n g e s ,  y o u r  a g e n c y  may e i t h e r  
i n s e r t  e a c h  o f  t h e  a m e n d m e n ts  i n  t h e  a p p r o p r i a t e  s e c t i o n  o f  
t h e  p l a n ,  o r  a p p e n d  t h e  a m e n d m e n ts  t o  t h e  p l a n .  I f  y o u r  
a g e n c y  c h o o s e s  t o  a p p e n d  som e o r  a l l  o f  t h e  a m e n d m e n ts ,  i t  
m u s t  i n d i c a t e  i n  t h e  b e g i n n i n g  o f  t h e  p l a n  t h a t  s u c h  
a m e n d m e n ts  h a v e  b e e n  p l a c e d  i n  a n  a p p e n d i x .

As s o o n  a s  p o s s i b l e ,  b u t  no  l a t e r  t h a n  J u l y  1 ,  1 9 9 2 ,  y o u r  
a g e n c y  m u s t  p r o v i d e  OSEP w i t h  c o p i e s  o f  a l l  a m e n d e d  S t a t e  
P l a n  d o c u m e n t s ,  i n c l u d i n g  t h e  r e v i s e d  r e g u l a t i o n s  t h a t  h a v e  
b e e n  a d o p t e d  b y  t h e  S t a t e  B o a r d  o f  E d u c a t i o n ,  t h e  r e v i s e d  
s t a t u t e  t h a t  h a s  b e e n  e n a c t e d  b y  t h e  S t a t e  L e g i s l a t u r e ,  a n d  
t h e  r e q u i r e d  a m e n d m e n ts  t o  t h e  m o n i t o r i n g  s y s t e m .

i.
O nce  a  d e t e r m i n a t i o n  h a s  b e e n  m ade t h a t  y o u r  S t a t e  P l a n  m e e t s  a l l  
o f  t h e  c o n d i t i o n s  n e c e s s a r y  f o r  f u l l  a p p r o v a l ,  we w i l l  s e n d  y o u  a  
f o r m a l  n o t i c e  o f  o u r  a p p r o v a l .  Y o u r  a g e n c y  t h e n  m u s t  (1 )  
f o r m a l l y  n o t i f y  p u b l i c  a g e n c i e s  a n d  o t h e r  i n t e r e s t e d  p a r t i e s  
t h r o u g h o u t  t h e  S t a t e  t h a t  t h e  a m en d e d  d o c u m e n t s  h a v e  b e e n  
a p p r o v e d ,  a n d  (2 ) m ak e  t h e  e n t i r e  p l a n ,  a s  a m e n d e d ,  a v a i l a b l e  t o  
p a r e n t s  a n d  o t h e r  m e m b e rs  o f  t h e  g e n e r a l  p u b l i c .

Y o u r  S t a t e ' s  P a r t  B g r a n t  av /a rd  f o r  FY 1993 ( i . e . ,  t h e  g r a n t  
p e r i o d  b e g i n n i n g  J u l y  1 ,  1992 ) w i l l  b e  i s s u e d  a s  f u n d s  b e co m e  
a v a i l a b l e  f o r  o b l i g a t i o n  a t  t h e  F e d e r a l  l e v e l ,  a n d  i f ,  i n  
a d d i t i o n  t o  m e e t i n g  t h e  c o n d i t i o n s  n o t e d  a b o v e ,  t h e  f o l l o w i n g  
c r i t e r i a  a r e  m e t :

(1 )  T h e  S t a t e  m e e t s  t h e  c o n d i t i o n s  o f  e l i g i b i l i t y  r e q u i r e d  u n d e r  
s e c t i o n  612 o f  t h e  A c t ,  i n c l u d i n g  h a v i n g  i n  e f f e c t  a n  
a p p r o v e d  P a r t  B S t a t e  P l a n  f o r  t h e  p e r i o d  o f  t h e  FY 1993 
a w a r d ;

[72) Y o u r  a g e n c y  s u b m i t s  a m e n d m e n ts  t o  t h e  P a r t  B S t a t e  P l a n  t o "  '
( c o n f o r m  t o  t h e  c h a n g e s  r e q u i r e d  b y  P . L .  1 0 1 - 4 7 6 ,  a n d  t h o s e
• a m e n d m e n ts  a r e  a p p r o v e d  by  OSEP; a n d

(3 )  Y o u r  a g e n c y  p r o v i d e s  OSEP w i t h  c o p i e s  o f  ( a )  a l l  r e q u i r e d
c e r t i f i c a t i o n s ,  i n c l u d i n g  ED Form  8 0 - 0 0 1 3 ,  a n d  (b) a l l  
r e q u i r e d  r e p o r t s ,  i n c l u d i n g  t h e  A n n u a l  D a ta  R e p o r t  a n d  
A n n u a l  P e r f o r m a n c e  R e p o r t .

T h e  e n c l o s e d  g r a n t  a w a r d  f o r  FY 1992  i s  m ade w i t h  t h e  c o n t i n u e d  
u n d e r s t a n d i n g  t h a t  t h i s  O f f i c e  m ay , f r o m  t i m e  t o  t i m e ,  r e q u i r e  
c l a r i f i c a t i o n  o f  i n f o r m a t i o n  w i t h i n  y o u r  S t a t e  P l a n .  T h e s e
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i n q u i r i e s  a r e  n e c e s s a r y  t o  a l l o w  u s  t o  a p p r o p r i a t e l y  c a r r y  o u t  
o u r  r e s p o n s i b i l i t i e s  r e l a t e d  t o  P a r t  B.

We a p p r e c i a t e  y o u r  o n g o i n g  c o m m itm e n t  t o  t h e  p r o v i s i o n  o f  q u a l i t y  
e d u c a t i o n a l  s e r v i c e s  t o  c h i l d r e n  a n d  y o u t h  w i t h  d i s a b i l i t i e s .

S i n c e r e l y

R o b e r t  R. D a v i l a  
A s s i s t a n t  S e c r e t a r y

E n c l o s u r e

c c :  J i m  R i c h
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S  T  A  T  I S  O  K  A  L . A  S K A
OFFICE OF THE GOVERNOR 

.J  U N I!  A. II

January 27, 1992

The Honorable Richard /. Eliason 
President o f  the Senate 
Alaska State Legislature 
State  Capitol 
Juneau, AK  99801-1182

Dear President Eliason:

Under the authority o f art. Ill, sec. 18, o f  the Alaska Constitution, / am  
transmitting a bill relating to educational programs for exceptional children. The 
bill, i f  enacted into law, would am end existing sta tu tes and add new  sections, 
primarily related to educational programs for children with disabilities. The bill also 
m akes minor am endm ents to sta tu tes related to g ifted  children.

Educational programs for children with disabilities receive substantial m oney from 
the federal governm ent. Receipt o f  federal m oney is contingent upon compliance 
with the federal requirements. The statutory changes in this bill are necessary to 
keep Alaska in compliance with federal requirements and to allow the department 
to adopt conforming regulations if this bill is enacted into law. The changes m ust 
be in ef fect  by  July  1 o f this year.

This legislation is also housekeeping in nature, in that it m akes several clarifying 
am endm ents regarding procedures and terms.

/ urge your early and favorable consideration o f this important legislation.

Governor
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L a w  O f f i c e s  o f  M a r c  G r o b e r

Box 467  
Nenana, Alaska 99760 

(907) 832-5227

April 23, 1992
Senate HESS Committee Members 
Via FAX

Re: Senate Bill 371 
Madame Chair and Members of the Committee:

By way of introduction, I am an attorney and have practiced in this state 
since 1977- I have been concerned w ith the quality of state-funded services to 
youth and the handicapped. I have served on a num ber of Boards involved in 
health issues and was a founding director of our local regional health carc 
agency. I have been active in the areas of early childhood services and special 
education for some time and have clients involved in special education 
litigation. I believe I know  of w hat I am about to tell you.

I would like to address my initial comm ents to possible allegations that 
you might hear from DOE in support of this Bill.

9  9  9

1. You may be told that the Bill has the support of the Governor's 
Council T h is  Is fa lse . In fact the Council, w hich is by law the advisory 
committee on special education, was not asked for a formal endorsem ent of 
the Bill, The Council's schedule and the timing of the Department's push on 
this Bill preclude such a review.

2. You may be told that parents of gifted children support the Bill. T ills 
Is fe lse . The Bill includes language almost identical to that appearing in SB278, 
introduced by Sen. Kerttula in the last legislature. According to one of the 
Senator's aides, SB278 was offered because the bill was allegedly drafted and 
supported by parents of gifted children. Investigation indicated that it was 
drafted by DOE and then circulated by "educators" of the gifted w ho apparently 
didn't w ant to be troubled w ith the cost and "bother" of assuring that IEP's for 
gifted children continued to be appropriate as the child developed. When 
parents found out about the bill there was an outcry it SB278 was abandoned 
to die in this committee.

Federal law requires regular evaluations for an exceptional child in order 
to gauge the child's progress and assure that his IEP continues to be 
appropriate as he develops. Evaluations must be conducted at least every three



years or w henever a parent demands one as a guarantee of minimal service 
(though DOE has regularly viewed this floor as a ceiling!) This is not a 
bothersom e hurdle, but a vital com ponent, assuring that expert specialists will 
continue to m onitor and evaluate a child. Failure to maintain such protections 
will inevitably result in an inability to guarantee that the child's program is 
meeting the child's needs. Since federal law does not apply to gifted students, 
DOE w ants to drop these services to these children.

3. You may be told that the state will be absolutely barred from 
receiving millions of dollars of federal funds, T h is is false. You must first 
understand tliat Alaska has never been found to be in compliance w ith federal 
special education law. In, fact, the State's last federal audit was a disastrous 
failure. Nevertheless, it has been the policy o f this federal administration to 
continue funding special education in states w hich are in violation of IDEA. 
Alaska lias continued to receive funding though it has been found to be in gross 
violation of federal law for years and continues to violate the mandated 
protections on an almost universal level.

4. You may be told that the federal Education Department (USED) has 
required the specific changes sought in the Bill T his 3s false. Pursuant to an 
Alaska Public Records Act request directed to DOE I sought, obtained and 
reviewed all docum ents in DOE's possession w hich pertain to the proposed 
legislation. Not one of those docum ents evidences a requirem ent that these 
specific changes be made to Alaska sta tues. I have also made a FOIA request to 
USED for all correspondence and docum ents exchanged betw een DOE and 
USED. These docum ents have now  arrived and are available to you on  request.

5. You may be told that the amendments benefit parents and children. 
T his  is  fa lse . In fact, the am endments drastically reduce parents' authority and 
responsibility. If the bill passes, it is entirely probable that a "problem child" 
w ho is not otherw ise eligible for services could be identified by the district, 
evaluated and certified as "emotionally impaired" (district jargon for children 
that don 't m eet the strict clinical criteria for seriously emotionally disturbed but 
are children that a district wants to target for removal from the classroom), 
removed from his classroom, transported to a remote school w ithout his 
parents, placed in foster care, and subjected to psychiatric treatm ent, all 
w ithout the consent of the child's parents.

Tills Bill is a green flag for the wholesale shipping of Native children from 
the bush to urban centers w ithout any regard for their families. If you don’t 
think this can happen, think again. This Bill w ould only legitimize a practice 
that for all intents and purposes is going on right now  right under your eyes.

School psychologists have testified that they are no t familiar w ith  the 
clinical nature of SED eligibility and that cliildren are often certified as El in .



order to pu t them  in a program that they might not otherw ise quality for. 
Foster care is typical for severely involved children from rural districts. 
Psychiatric care is well w ithin the range of services that can be offered as 
"special education" (including but not limited to  the administration of mind- 
altering drugs.) Parents not satisfied w ith non compliance are told to take their 
children elsewhere. The prospects are all too real.

6. You may be told that this hill simply ensures that all parties are 
guaranteed due process. T h is  is  fa lse . The IDEA is remedial; it was adopted to 
fo rc e  districts to serve exceptional children. This is accomplished with a 
carrot and stick: the additional federal funding is the carrot and the granting of 
substantial rights to  parents to assure that their children are served is the stick. 
The parents, not the districts, are em powered to protect their children. This 
Bill affords districts the right to initiate hearings, with the parents' absolute 
right to  refuse to  consent to evaluation, initial placement and relocation the 
obvious target.

USED has required that DOE comply w ith federal law that requires that 
the state provide the districts w ith procedures for overriding parental refusals. 
Such a procedure exists in that if the state or district really believes that a 
parent is withholding consent to programming, treatm ent or services that are 
absolutely necessary to the child's welfare the state or district may proceed 
under the CINA statutes w ithout further administrative reduction of parental 
rights. The CINA statutes are carefully designed to balance the state's and 
parents' interests in a child’s welfare. If the problem  does not rise to such 
serious dimensions as would warrant such action it should not be subject to 
the radical "remedy" proposed by DOE. The com ments to the federal 
regulations directly address this issue in this specific light.

You must also understand that a parent's rights, though guaranteed under 
the law, are extremely precarious and uncertain. The right to a hearing means a 
hearing before a hearing officer selected solely by the district from a list of 
available persons selected, screened and "trained" by the Department (DOE 
refuses to "accept" certain persons from qualifying to act as hearing officers.) 
Districts pay the hearing officer's fees. Hearing officers that don't please the 
district are not selected again.

Parents usually can't afford the due process hearings, and the hearing 
process inevitably results in the filing of a further lawsuit (even w here a parent 
prevails he will undoubtedly be forced to file suit to enforce the decision). It is 
not unusual to find such cases still being litigated long after the child is no 
Iongex of school age. Some districts have expended more on attorney fees 
opposing parents in due process matters than would have been expended if 
the district had simply provided the services the parents requested!



Resources for parental advocacy are extremely limited and most of the 
funding for parental advocacy is controlled by DOE, which has refused to fund 
programs for parents that provide experience and practice w ith educational 
professionals in model situations, substantive instruction in parental rights, etc. 
so that a parent can really be prepared for the dynamics of the process they arc 
faced with. Agencies that do receive state funding must always be concerned 
about the continuation o f that funding.

And then there are the districts. Recently a parent came to me in tears. 
Having run the gamut of "service" agencies she had told the district 
superintendent that she was going to retain an attorney. The superintendent 
told her that if she retained counsel she would be doing her child potentially 
irreversible damage. Educators are so compassionate...

7. You may be told that this Bill has no effect on independent 
evaluations. T ills Is fa lse . At present a parent is entitled to an independent 
evaluation at any time. The district must pay for that evaluation unless the 
district demands a hearing for the purpose of determining w hether the 
district's evaluation is m ore "appropriate" than the evaluation obtained by the 
parents. The Bill w ould essentially enable the district to pre-empt this process 
by allowing the district to convene a hearing before a so-called impartial 
hearing officer prior to the time the independent evaluation can be performed! 
This w ould essentially bring the law into conformance with present day 
unlawful practices (w here districts advise parents that they have a right to 
independent evaluations w here appropriate) and largely remove the threat of a 
truly valuable independent evaluation.

Independent evaluation is critical in Alaska w here many evaluations are 
perform ed by persons inadequately trained or unqualified in the area in w hich 
they are evaluating. Credentials are inadequate to guarantee com petence and 
professional w ho  create technical difficulties for a district are no t likely to 
obtain or keep their job.

8. You may be told that the Bill is necessary to protect privacy. T his is 
fa lse . Pertinent federal statutes are designed to protect the privacy of the 
parent and child. DOE is again turning the tables and is attem pting to protect 
the districts from the inquiring minds of their consumers. There is absolute, on­
going and effective resistance by districts to the idea that parents should have 
access to the specific credentials of special educators and any records of the 
special educators performance. Federal law does not go as far as the proposed 
am endm ents and the language is clearly not designed to benefit the child.

9. You may be told that the Bill is necessary to clarify existing 
nomenclature. T h is  is lau g h ab le . This Bill makes the pertinent terminology



even m ore confusing. The amendments are poorly crafted and do not suit this 
purpose.

♦ * •

Can all this really be true? Can DOE be really so adverse to the interests of 
the very people it is supposed to serve? Y o u  SHOULD UNDERSTAND THAT IN 
t h i s  B i l l  DOE i s  i n  f a c t  a t t e m p t i n g  t o  m a n i p u l a t e  e v e n  y o u .  DOE h a s
ALREADY ASSURED USED THAT THE BILL WILL BE PASSED (S O  MCJCH FOR YOUR 
ROLE AND THE ENTIRE LEGISLATIVE PROCESS). DOE has in fact hatched a very 
clever scheme it believes will force your hand,

DOE was required by USED to prepare a plan that assures compliance 
w ith federal law (largely as a result of the disastrous federal audit) and was 
funded based upon these assurances. In order to be able to effect the  changes 
that DOE sought and lias been unable to  effect, DOE put these changes in the 
plan, even though USED did not specifically require them. Since USED has 
funded DOE based upon these assurances, DOE received a letter from USED, 
one that you have or will be receiving from DOE, that states that funding is 
contingent upon compliance w ith "the plan", a plan that now  includes the 
proposed statutory changes! USED personnel have expressed serious concerns 
about this subterfuge and will likely be investigating tills issue as part of a 
pending review of current Alaska non-compliance problems. I have pointed out 
above that there is no likelihood that funding will be terminated, and the 
"assurances" have apparently just this w eek been published for public 
comment. None o f this is cast in stone and "the plan" will conform to  w hat you 
have to say, not to w hat DOE has been hatching in the dark. I bring these 
machinations to your attention so that you can fully understand that 
Governor/Treasury Secretary John Connelly's com ments that the biggest 
obstacle to progress in education is educators themselves rings very, very true 
in this state. This state should certainly be in com pliance w ith  federal law, but I 
think it inappropriate to rely on the Alaska Departm ent of Education for advice 
on compliance; DOE hasn't been able to effect com pliance w ith existing laws, 
let alone be expected to give qualified advice on how  to correct the problems.

Children aren't being served, parents aren't being advised of their rights, 
funds are being squandered on publication of dozens of different forms while 
few, if any, of the lEPs in this state w ould m eet federal muster. If you doubt my 
contentions, then take no action on this bill this session and wait until the 
1992-1993 school year w hen this state will be the subject of another federal 
audit. The audit will provide ample evidence of w ho is trying to pull the wool 
over w hose eyes. Require that the Governor's Council on the Gifted and 
Handicapped hold extensive public hearings and debates on the issues of why



Alaska Is not in compliance, what is required, etc. That is, after all, their 
federally mandated role!

I could tell you hours of horror stories and provide you with reams of 
documents evidencing the points I have discussed. Clearly w c don't have the 
time to explore all this material at this juncture. Moreover, there is an existing 
infrastructure that is supposed to generate and distill this kind of testimony 
(and obviously hasn't!) Is it surprising that this infrastructure is largely run by 
the same Departmental people w ho have been unable to comply w ith the laws 
in the first place?

DOE is trying to rush this Bill through the legislature in tw o weeks. It has 
already threatened that the state will lose funds if the Bill isn't passed and has 
repeatedly claimed that the USED has demanded the specific statutory changes 
reflected in the Bill. DOE is trying to stampede you, and it has been my 
experience that w henever someone tries to give you the rush, its likely 
because their position can't stand up to careful scrutiny. If this m atter was as 
critical as DOE claims, it certainly could have asked for hearings in January. 
DOE has know n since O ctober that its proposals would not receive a warm 
welcome from the public. Yet here it is April 13th, 1992 and you are being 
asked to push this Bill through. Take your time. Listen to the parents that will 
be sending in their comments in the next few days. If you want to find out 
about compliance, talk to the head of the federal team that will audit Alaska, 
talk to attorneys and advocates representing parents and children in special 
education matters. If you w ant to talk about im provem ents in the laws, I'd be 
happy to  present you w ith a w hole series of proposals designed to em pow er 
parents, pro tect children, afford accountability and hold special education up 
to the scrutiny it deserves. I am at your disposal.

Thank you for your attention and consit* "

Marc Grober



D e a r  S e n a t o r  S t u r g u l e w s k i ,

I  a m  t h e  p a r e n t  o f  a  g i f t e d / l e a r n i n g  d i s a b l e d  c h i l d .  X s t r o n g l y  
o p p o s e  S B  y ii  a 3  a  s e v e r e  r e s t r i c t i o n  o f  m y r i g h t s  a s  a  p a r e n t  
t o  r a i s e  m y c h i l d .  X h a v e  d e a l t  w i t h  t h e  l o c a l  s c h o o l  d i s t r i c t  
f o r  a  n u m b e r  o f  y e a r s  a n d  h a v e  f o u n d  t h a t  e v e n  w i t h  t h e  l a w s  
a s  t h e y  s t a n d  n o w ,  t h e  d i s t r i c t  w i l l  n o t  o f f e r  m y c h i l d  a  f r e e  
a p p r o p r i a t e  e d u c a t i o n .  S B  3*}/ w o u l d  f u r t h e r  l i m i t  m y  a b i l i t y  
t o  p r o t e c t  toy c h i l d  f r o m  d i s t r i c t s  u n w i l l i n g n e s s  t o  p r o v i d e  
F A P E . T h i s  b i l l  i s  f o r  t h e  b e n e f i t  o f  t h e  s t a t e  a n d  t h e  d i s t r i c t s  
a n d  d o e s  n o t  b e n f i t  t h e  c h i l d  o r  t h e  p a r e n t s .  I t  i s  a l s o  n o t  
m a n d a t e d  b y  t h e  f e d e r a l  g o v e r n m e n t .  I  a m  f e d  u p  w i t h  t h e  g o o d  
o l d  b o y  n e t w o r k  i n  t h i s  s t a t e ' s  D O E .

I  a m  a l s o  d i s t r e s s e d  t h a t  t h i s  b i l l  w a s  r u s h e d  i n t o  h e a r i n g  
a t  s u c h  s h o r t  n o t i c e .  I  w o u l d  l i k e  t o  h a v e  h a d  m o r e  t i m e  t o  
t e l l  o f  c u r r e n t  a b u s e s  t h a t  w o u l d  b e  h o r r i b l y  m a g n i f i e d  i f  
t h i s  b i l l  p a s s e s .
S i n c e r e l y ,
S u z a n n e  W i l s o n  
PO  B o x  1 1 6  
N e n a n a ,  AK 9 9 7 6 0



F A X : Oner p a g e

T Q t S i .  a  t o  o f  A l a s k a  H E S S  C Q M I T T E E / S e n a t e  a n d  H o u s e  

A P R I L  1 4 ,  1 9 9 2

FROM t  D A V ID  SHAW 
B o x  3 7 7
H e n a n a ,  Afc 9 9 7 6 0  
P h o n e t  8 3 2 - 5 4 4 5  o r  5 6 7 6  

F a s t  8 3 2 - 5 4 9 1

A s  t h e  p a r e n t  o f  2 3  y e a r  o l d  D o w n s  S y n d r o m e  s o n ,  I  a m  
o p p o s e d  t o  t h e  p a s s a g e  o f  S e n a t e  B i l l  3 7 1  a n d  H o u s e  B i l l  
* 4 1 9 .  My s o n  h a s  b e e n  g o i n g  t o  s c h o o l  i n  A n c h o r a g e  s i n c e  
1 9 7 5  a n d  g r a d u a t e d  i n  1 9 9 1  f r o a  D lv & o n d  H i g h .  H e  h a s  d o n e  
v e r y  w e l l  a n d  1 a m  p l e a s e d  w i t h  ©y d e c i s i o n  t o  r e m o v e  h i m  
f r o m  H e n a n a  P u b l i c  S c h o o l  a n d  e n r o l l  h i m  i n  t h e  A n c h o r a g e  
s c h o o l  s y s t e m .  T h e  e n d  p r o d u c t  i s  d e l i g h t f u l  t o  e x p e r i e n c e .

HOW EVER h e  w a s  n o t  s e n t  t o  A n c h o r a g e  o v e r  m y o b j e c t i o n .  I t  
i s  t h a t  p o r t i o n  o f  t h i s ,  b i l l  t o  w h i c h  I  o b j e c t .  I t  i s  m y 
u n d e r s t a n d i n g  t h a t  F e d e r a l  L a w  r e q u i r e s  l o c a l  s c h o o l  
d i s t r i c t s  t o  p r o v i d e  s c h o o l i n g  f o r  s p e c i a l  e d u c a t i o n  
p r o g r a m s .  H o p e f u l l y ,  t h i s  i s  b e i n g  d o n e .  B u t  a  s c h o o l  
d i s t r i c t  s h o u l d  n e v e r  b e  a l l o w e d  t o  s e n d  c h i l d r e n  a w a y  f o r  
s p e c i a l  e d u c a t i o n  o v e r  t h e  o b j e c t i o n  o f  p a r e n t s ,  s i m p l y  
b e c a u s e  t h e  d i s t r i c t  w i s h e s  n o t  t o  d e a l  w i t h  a  p a r t i c u l a r  
s p e c i a l  n e e d .



PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE GONZALES

NAME: BARBARA JONES 
T I T L E :

ADDRESS:  p . C .  BOX 56052
C I T Y :  NORTH POLE Z I P : 99705

FH0Ne£-4?4^S4TI ^
B I L l / K ) :  HB 419
SUBJECT :  S P E C IA L  EDUCATION/PELATED SERV IC E S  
MESSAf e6J-_ELEASEyOTE NO ON HB 419 AND SB 371.

FOMIO:  
DATE :  
T I M E :  

L IONAME :

07115750 
92/04/13 
11:57:50 
FAIRBANKS L I O

C O P I E S :  REPRESENTA T IVE S  SENATORS

CARNEY
B .D A V I S
C . D A V I S  
HANLEY 
LINCOLN
M . A . M I L L E R

COTTEN
F I SCHER
HOFFMAN
MENARD
STURGULEWSKI



. III' IPUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE GONZALES

NAME: BRUCE WILSON 
T I T L E :

ADDRESS:  PO BOX 116
C I T T l  N E N A R A ~ \  z i p : 99766

PHONE: 632-5594 \
B I L L  NO: SB 371 )
S U B J E t T -^ S P fC IA L -  EDUCATION/RELATED SE R V IC E S
MESSAGE:  SB 371 AND HB 419:  MUST NOT PASS THESE TWO B I L L S .  I T  G I V E S  WAY TOO

MUCH POWER TO THE SCHOOL D I S T R I C T S .  EOM/MJO

POMID:  07114203 
DATE :  92/04/13 
T I M E :  11:42:03 

LIONAME:  FA IRBANKS L IO

C O P I E S :  REPRESENTAT IVES  SENATORS

CARNEY
B . D A V I S
C .O A V I S  
HANLEY 
L INCOLN
M . A . M I L L E R

COTTEN
F I SCHER
HOFFMAN
MENARD
STURGULEWSKI

PUBLIC OPINION MESSAGE

DEAR:  REPRESENTAT IVE  GONZALES V

NAME: CHERYL BRODY 
T I T L E :

ADDRESS:  P . O .  BOX 347
c m :  JJEMAHA— _ Z I P :  99760

f t l ONE :  832-5208 ' " N  
B T L W J O :  SB 371 >
S U D J E C f l ^ S P E C I A L  EDUCATION/RELATEO S E RV IC E S  
MESSAGE:  T H I S  ALSO PER TA IN S  TO HB 419.  AS A PARENT,  I  OPPOSE SB 371 AND HB 

i l 9 .  THE B I L L S  ARE DES IGNED  TO FURTHER A S S I S T  LOCAL D I S T R I C T S  AND THE STATE TO 
4VOID THE IR  OBL IGAT ION  UNDER THE STATUTES AND ARE NOT I N  THE BEST  INTERE5T5 OF 
SPE C I AL  EOUCATION STUDENTS OR THE IR  PARENTS .  PLEASE VOTE NO ON THESE B I L L S .  

EOM-FZ

U 6!

POMIO:  07191700 
DATE:  92/04/14 
T I M E :  19:17:00 

LIONAME:  FA IRBANKS  L I O

C O P I E S :  RE PRESENTAT IVES  SENATORS

CARNEY
B . D A V I S
C . D A V I S  
HANLEY 
LINCOLN
M . A . M I L L E R

COTTEN
F I SCHER
HOFFMAN
MENARD
STURGULEWSKI



A comparison of the existing statutes with the 

October 1391 draft of proposed legislation 

circulated by Ak. DOE and HB 419 (now pend­

ing before the House HESS Committee) with 

commentary by the author, Ms, Tess Mott.

C o p y r i g h t  © 1 9 9 2  T e s s  N o t t



C h a n g e s  P r o p o s e d  i n  H B  4 1 9 :  E x i s t i n g  A l a s k a  S t a t u t e s  P r o v i d e :

Sec. 1 would add subsection (b) 
stating statutes are intended to comply 
with requirements of federal law includ­
ing IDEA.

Sec. 180 states the purpose of AS 
14.30.180-350, appropriate education for 
exceptional children.

Sec. 2 would remove "or guard­
ian".

Sec. 191(a) "A school district must 
obtain consent of the child's parent or 
guardian before an initial evaluation or 
placement in a program of special educa­
tion and related services.

Sec. 3 Children with disabilities 
would be reevaluated at least once 
every 3 years, but districts would not be 
required to conduct reevaluations of 
gifted children.

Sec. 191(b) All exceptional children 
must be provided with education re- 
evaluation at least once every 3 years 
following initial placement.

Sec. 4 would remove the phrase 
"or guardian".

Sec. 191(c) "Before a school district 
initiates or refuse s a change in a child's 
placement or program, the district shall 
notify the child's parent or guardian."

Sec. 5 would remove the phrase 
"or guardian".

Sec. 191(d) The district must pro­
vide the parent or guardian with 
consulation about evaluation before 
placement.

Sec. 6 would remove wording 
stating a district may request a hearing.

See.l91(e) provides a parent who 
disagrees with district evaluation the 
right to obtain an independent evalua­
tion. The district must pay for the evalu­
ation unless the district requests a hear­
ing and the healing officer finds the 
district evaluation appropriate.

In either case, the results of the 
independent evaluation must be consid­
ered for educational programming and 
may be considered in hearing under 
paragraph (f).

Sec. 7 removes "or guardian".



C h a n g e s  P r o p o s e d  i n  D O E  D r a f t :  C o m m e n t s :

Not included.

Not included. "Or guardian" is removed through­
out HB 419 because the definition of 
"parent" in HB 419 Sec. 21 (12) includes a 
guardian, a person acting as a parent of a 
child, and a surrogate parent appointed 
under AS 14.30.325.

Was included. IDEA doesn't include gifted, thus 
this change is not to comply with federal 
law. Intent appears financial, not educa­
tional. Gifted must still receive individu­
alized program of special ed. Can one 
evaluate & write IEPs without these 
evaluations? See HB419 Sec.21 8&10 
definition change

Not included. See HB419 Sec. 8(a) which pro­
poses district right to circumvent non­
consent through administrative hear­
ings.

Not included.

Similar change proposed. Although no apparent significant 
changes are proposed here, see related 
changes under HB419 Sec. 8, (c-f) regard­
ing independent evaluations.



C h a n g e s  P r o p o s e d  i n  H B  4 1 9 :  E x i s t i n g  A l a s k a  S t a t u t e s  P r o v i d e :

Sec. 8, would add a new section 
(14.30.193, providing by subpart:

AS i-» .30.180-350 does not include 
a section titled, "School District Hear­
ings", although districts are accorded 
rights to hearings throughout sections.

(a) "If a parent refuses to consent, 
or does not respond promptly to the 
school district's request, under AS 
14.30.191(a) or 14.30.285(f), the school 
district may appoint an impartial hear­
ing officer to conduct a hearing to deter­
mine whether the school district may 
initiate the evaluation or placement of 
the child, or transfer the child."

(b) would give parents the right, to 
request a hearing with an officer se­
lected by the district regarding the 
district's intended action.

(c) "If a parent wishes to obtain an 
independent evaluation at the expense 
of the school district under 191(e) the 
school district may appoint a hearing 
officer to conduct a hearing to determine 
whether the school district's evaluation 
is appropriate."

See discussion under Section 6 of 
the Bill, above.



C h a n g e s  P r o p o s e d  i n  D O E  D r a f t :  C o m m e n t s :

This change would have signifi­
cant impact on families because it would 
take parental decision making away nnd 
give it to districts. Hearing officers are 
trained by DOE and selected by the 
district. Parents do not have the right to 
select or approve of hearing officers. 
DOE claims this is needed to comply 
with PL 99-142 (states must ensure the 
interests of the child are protected in 
spec. ed. statutes unless other state laws 
provide for child protection.) Ak. al­
ready has provisions to protect children 
generally (as a Child in Need of Aid) and 
specifically (4AAC52.200(c) and AS 
14.30.340). In claiming to act to benefit 
children (e.g., amending AS 13.40.340) 
DOE is in fact ignoring CINA and a 
parent's rights.

Not included. Sec 8(c) implies that parents must 
request, an independent evaluation from 
the district. The district would be able to 
hold a hearing before the evaluation was 
obtained, thereby preempting this right.

i t  is likely that this provision 
would effectively result in barring any 
further independent evaluations. Hear­
ing officers would only allow indepen­
dent evals. where the parents could 
show the district's eval. to be inappropri­
ate, and the parents could not do that 
without the ind. eval!

Additional Comments: A number of 
major districts in state advise parents 
that they "have a right to an independent 
evaluation where appropriate." This is an 
absolute misrepresentation. Parents 
have the right to an ind. eval. at any and 
all times. The amend, attempts tc legal­
ize current practice by pre-empting the 
independent evaluation.

Additional Comments: Amendments to 
federal regulations proposed in the fall 
of 1991 would allow for the type of hear­
ing process sought by DOE with respect 
to additional areas of consent not in­
cluded in the federal law (such as a sub­
sequent placement. As it is DOE's posi­
tion that current statutes and regs. don't 
allow for such consent, the Bill obviously 
does not address this issue!



C h a n g e s  P r o p o s e d  i n  I I B  4 1 9 :  E x i s t i n g  A l a s k a  S t a t u t e s  P r o v i d e :

Sec. 8, (d-f) & Sec. 10(c-d) would 
give the hearing officer authority to 
decide favor of the district and against 
the parent (on eval, placement, services, 
& transfer). The hearing officer's deci­
sion would be final and binding unless 
appealed to the Dept, of Education, then 
if needed, the courts.

14.30.195 provides for administra­
tive hearings.

Sec. 9 is also part of the formaliza­
tion of the hearing process. The statutes 
will now reflect the right to "district" 
hearings before a hearing officer se­
lected by the district, and a subsequent 
right to appeal the decision of the hear­
ing officer to the department.

Sec. 10 further clarifies the admin­
istrative appeals process. As noted above, 
the Bill essentially adds a new distinct 
process for appeals to the department.

Under the present set of statutes 
the same baisc administrative process is 
applied to both district hearings and 
appeals to the department. The Bill es­
sentially creates a new appeals process, 
though substantively it is very much the 
same as before.

Sec. 11 is also part of the rewrite of 
the hearing process. Most importantly it 
authorizes the department to adopt 
regulations that provide for impartial 
hearing procedures.



C h a n g e s  P r o p o s e d  i n  D O E  D r a f t :  C o m m e n t s :

Parents already have the right 10  
appeal to DOE then the courts. Parents 
might be in the court system for years at 
their own expense. In the meantime the 
district would act according to the hear­
ing officer's decision unless prohibited 
by court order. Although districts and 
criminals have a right to a lawyer paid 
for by the government, parents do not.

The Bill neglects some major prob­
lems with the hearing process, including 
but not limited to burden of proof, 
inability to afford counsel, whether the 
department hearing officer enters a 
decision for the Commissioner or makes 
recommendations only, the role of the 
Department of Law in the process, etc.

-

Compare the right to be advised of 
the right to refuse a change in placement 
and DOE's present claim that a parent's 
consent is only required as to intital 
placement. Compare both to present 
regulations that appear to require paren­
tal consent for any change in placement. 
Doe strongly opposes the notion that a 
parent can withhold consent to place­
ment changes and has claimed that a 
district can write an IEP outside a CST 
meeting and impose the IEP over the 
parents' objections.

One must remsber that DOE has 
never been in compliance with federal 
law and it is not likely that this will 
change in the future.



C h a n g e s  P r o p o s e d  i n  H B  4 1 9 : E x i s t i n g  A l a s k a  S t a t u t e s  P r o v i d e :

Sec. 12 would remove "or guard­
ians".

14.30.278(b) provides for who 
must attend a Child Study Team meeting 
(rep. of district, teacher, parents or 
guardians, child when appropriate, 
others selected by district or parents/ 
guardians.)

Sec. 13(f), "A school district shall 
obtain the consent of the child's parent 
before a child may be transferred to a 
school outside the district in which the 
child resides."

14.30.285(f) provides, "A child may 
not be transferred to a school outside the 
district in which the child resides with­
out the consent of the parent or guard­
ian."

Sec. 14 would remove the phrase 
"or guardian".

14.30.285 (g) provides, "the with­
holding of consent by a parent or guard­
ian or departmental approval for the 
transfer of an exceptional child under 
this section does not relieve a district of 
the obligation to provide spec. ed. and 
related services to an exceptional child..."

Sec. 15 would repeal 14.30.340 and 
reenact it to provide

(a) a district would still be required 
to provide special education to children 
with disabilities enrolled in private 
school or home school.

(b) If a doctor certifies a child 
cannot attend school, the district would 
provide spec. ed. & related services at 
home or medical treatment center.

AS 14.30.340 provides a handi­
capped child may not be required to 
enroll in a spec. ed. program if the par­
ent certifies to school board satisfaction 
the child's educational needs are being 
provided for. A child may be excused 
from compulsory education is a doctor 
certified the child's bodily, mental, or 
emotional condition does not permit 
attendance at school.

In Sec. 16 the word, "handicaps" 
would be changed to "disabilities".

14.30.347 provides districts must 
provide special transportation to excep­
tional children if the nature of their 
handicaps makes special transportation 
necessary, as determined by the district.



C h a n g e s  P r o p o s e d  i n  D O E  D r a f t :  C o m m e n t s :

Not included. No apparent significant impact.

The DOE draft included repeal of 
AS 14.30.285(f) which provides the par­
ent or guardian must consent before a 
child could be transferred to a school 
outside the district in which the child 
resides.

This section represents a "soften­
ing" of DOE's position, but the language 
of Sec. 13 when read with Sec. 8 makes it 
clear that this section is designed to 
address the district's anticipated override 
of parental refusal.

Not included.

i

This reinforces district provision 
of spec. ed. and related svs. during hear­
ings or court appeals, even when parents 
object, but this already is in effect.

Not included.
Recent court decisions have re­

quired districts to provide spec. ed. to 
students in private & home school and 
medical treatement facilities. This 
change may be required to comply with 
fed. law.

But parents may need protections 
built in to enable them to continue pri­
vate or home school enrollment. School 
districts often want students at public 
school and may not believe they are 
required to provide services off campus 
unless specifically required to do so.

Not included. No apparent significant impact.
Parents should note that under 

current a proposed stats a district de­
cides if transportation is a needed re­
lated service, not a doctor or parent.



C h a n g e s  P r o p o s e d  i n  H B  4 1 9 : E x i s t i n g  A l a s k a  S t a t u t e s  P r o v i d e :

Sec. 17 would amend Alaska Stat­
ute 14.30.350(2) to read, "Consent means 
the parent has been fully informed of all 
information relevant to the activity or 
the release of records for which consent 
is sought and the parent understands 
and agrees to the activity or release of 
records; consent by parent *** .is volun­
tary and may be revoked."

14.30350(2) states that "consent is 
only obtained if the parent orguardian 
has been fully informed of all informa­
tion relevant to the object of the con­
sent."

Sec. 18 would repeal and reenact 
to read, "exceptional children means 
children with disabilities, and gifted 
children, who differ markedly from 
their peers to the degree that special 
facilities, equipment, or methods are 
required to make their educational pro­
gram effective."

350(4) defines "exceptional chil­
dren as "children who differ markedly 
from their peers to the degree that spe­
cial facilities, equipment, or methods are 
required to make their educational pro­
gram effective"

Sec. 19 would change "handi­
capped" to "children with disabilities" 
and, rehabilitation counseling would be 
added to the list of related services.

AS 14.30.350(5) defines related 
services.

Sec. 20 corrects inconsistencies in 
the use of terms in the Chapter, employ­
ing the term exceptional throughout in 
place of the term handicapped.



------------------------------  ---------- ------------------- ---------------- --— — 1 !.   I ■

Changes Proposed in  DOE Draft: Com m ents:

Not included. The provision simply begs the 
question. What does "fully informed" 
mean? How do we determine if "the 
parent understands and agrees"? Why 
doesn't the statute also explain how the 
state is going to assure that a consent is 
"voluntary"?

More importantly, if a parent has 
the right to revoke consent at any time 
isn't the parent placed in an all or noth­
ing situation where the parent must 
totally endirse the district's placement or 
revoke consent? See also comments 
under Sec. 11.

Not included. Now, AK defines gifted and handicapped 
as exceptional. Provisions provide for 
both groups. HB 419 would distinquish 
between the two groups and provide less 
services for gifted. All that needed to be 
done is to substitute the word "excep­
tional" for "handicapped".

Not included. Having defined exceptional chil­
dren why isn't that term used in this 
context (as opposed to independently 
referencing "children with disabilities" 
and "gifted children"?

Also, see discussion of Sec. 18, 
above. Is the term "children with dis­
abilities" more or less stigmatizing than 
"exceptional" or "handicapped"? Indeed, 
don't the statutes specifically identify 
eligible children as children who require 
additional services because they are 
handicapped by virtue of a disability or 
"gift"?

The terms used throughout the 
chapter are inconsistent and often belie 
their meaning in common usage. Termi­
nology should be rethought to be more 
understandable and consistent.



C h a n g e s  P r o p o s e d  I n  H B  4 X 9 :  E x i s t i n g  A l a s k a  S t a t u t e s  P r o v i d e :

Sec. 21 would odd, "'children with 
disabilities' means ch ildren with mental 
retardation; hearing impairments, in­
cluding deafness; speech or language 
impairments, visual impairments, in­
cluding blindness; serious exnotionnl 
disturbance; orthopedica impairments; 
autism; traumatic brain injury; other 
health impairments; specific learning 
disability; or preschool developmental 
delays."

AS 14.30.350 does not include a 
definition of "children with disabilities" 
but does define "exceptional children" 
nnd further itemizes those conditions 
that render a child exceptional..

Sec. 21 also defines educational 
records as documents, records & other 
material directly related to a student 
maintained by the district. It specifically 
excludes all personnel or other records 
designated by DOE

AS 14.30.350 does not include a 
definition of "educational records".



C h a n g e s  P r o p o s e d  i n  D O E  D r a f t :  C o m m e n t s :

Not included.
We should note that maintenance 

of the distinction between disabled and 
gifted children apparently survives (as 
do other portions of the Bill) from the 
doomed SB 278 of the prior session that 
apparently died when the sponsors 
found out that the SB 278 was drafted 
not be the parents of gifted children but 
by the department as a means of disen­
franchising gifted children.

Tire Bill eliminates the current 
lengthy description of exceptional chil­
dren at AS 14.30.350(4) (see Sec. 18) and 
replaces it with an abreviated list of 
undefined terms. It also maintains artifi­
cial distinctions between children with 
disabilities and gifted children (which, as 
noted above, are used to deny gifted 
children regular evaluations)

The Bill does list certain new cat­
egories but, again, without explanation 
or definition.

Not included. The federal regulations establish 
certain minimal privacy protections for 
parents and students (34 CFR 99.3). The 
proposed state law is more restrictive 
and designed to prohibit school boards 
from concluding that records of a special 
education teacher's performance are 
pertinent to an I.E.P. and to bar parents 
from demanding access to these records. 
The purpose of FERPA is to protect the 
privacy of parents & students, not to 
protect potentially incompetent or abu­
sive instructional personnel from review 
and criticism.

This amendment will also be used 
by districts to argue that a parent cannot 
demand that services under an IEP be 
provided by persons with specific cre­
dentials or qualifications (beyond any 
state-required certification or endorse­
ment.) When one considers that most of 
the teachers obtaining special education 
credentials in this state today have no 
knowledge or understanding of the IDEA 
the result is alarming.



C h a n g e s  P r o p o s e d  i n  H B  4 1 9 :  E x i s t i n g  A l a s k a  - S t a t u t e s  P r o v i d e :

Sec. 21 also moves the definition 
of gifted children.

AS 14.30.350(c) defines gifted 
children as children who "exhibit out­
standing intellect, ability, or creative 
talent as determined in accordance with 
regulations of the department"

The regulations provide for the 
local district to determine eligibility 
standards.

Sec. 21 would add a definition of 
an "individulaized education program 
team." Members of the team would be 
the same as described under AS 
14.50.278 in existing statutes.

AS 14.30.350 does not define "indi­
vidualized education program team". 
Sec. 278 does define what an individual­
ized education program is and who will 
develop it.

Lastly, Sec. 21 provides that the 
term parent "includes a guardian, a 
person acting as a parent of a child, and 
a surrogate parent appointed under AS 
14.30.325."

AS 14.30.350 does not define "par­
ent". The current statutes DO NOT use 
"parent" and "parent or guardian" inter­
changeably (some rights and duties are 
reserved to parents alone) and recognize 
only the status of the legal parent or 
lawfully appointed guardian (with the 
exception of the provision for "surro­
gate" parents.

Sec. 22 states, "This Act takes effect 
June 30, 1992."



C h a n g e s  P r o p o s e d  i n  D O E  D r a f t :  C o m m e n t s :

Not included. State regulations provide that the 
district must develop criteria for deter­
mining whether a child is eligible for 
services as gifted. This conflict between 
statutes and regulations would not be 
resolved by HB419. The definition as 
offered is consistent with the current 
definition as it appears in Alaska Statute 
114.30.350(4)(C), but fails to acknowl­
edge that gifted children often fail to 
exhibit the described characteristics 
(though they should be) and continues 
to aggrandize authority in the depart­
ment.

Not included. The rational for this addition is 
not readily apparent since the "team" is 
already defined under Sec. 278. The 
term "child study team" (or CST) has 
been widely used to date and use of a 
new term  will add confusion.

Not included. This provision raises a number of 
serious questions regarding the inte.»«. of 
DOE vis-a-vis the rights of parents. First 
and foremost, the Bill would allow the 
district to rely on the acts of a "person 
acting as a parent..." Who, excatly, is 
such a person, and who makes that 
determination?

The Bill also continues the right of 
DOE to replace the parents with another 
person (so-called "surrogate parent") 
without any limit on its authority or 
requirement to proceed as a CINA mat­
ter.

We should also note here that the 
existing statutes repeatedly refer to "the 
child's parent", ignoring the effect on the 
family where a child hias two parents. 
District's regularly use this language to 
get consent where one parent refuses.



7-GH2011.A
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A B IL L  

F O R  AN  A C T  E N T IT L E D  

1 'Vvn Act re la tin g  to educationa l p rog ram s ' For ch ild ren  w ith d isab ilities and  o th e r 

' 2  exceptional ch ild ren ; and  p rov id ing  fo r  an  effective date ."

3  B E  IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

HOUSE BILL NO. 419

4 * Section 1. AS 14 .30 .180  is amended by adding a new subsection to read:
5  (b ) AS 14 .30 .1 80  - 14 .30 .350  are intended to a llow  procedures and actions necessary to
6  com p ly  with the requirements o f  federal law , including 2 0  U .S .C . 1400 - 1485 (Ind iv idua ls w ith
7 . D isab ilities Education Act).
8  *  Sec. 2 . A S 14 .30 .1 91 (a ) is amended to read:
9  (a ) A schoo l district shall obtain the consent o f  the ch ild ’ s parent [O R  G U A R D IA N ]

10 be fore an initial evaluation o r placement in a program  o f  special education and related services.
11 * Sec. 3 . A S  14 .03 .191 (b ) is amended to read:
12 (b ) A fte r initia l placement in a program o f  special education and related services and not
13 less than once every three years fo r  as long as the child is assigned to the program , a  [A N
14 E X C E PT IO N A L ) child w ith d isab ilities shall receive an educational evaluation fo r  the
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1 identification and classification o f  (EX C EPT IO N A L ! children w ith d isab ilities .
2  * Sec. 4 . AS 14 .30 .191 (c ) is amended to read:
3 (c ) Be fo re  a school district initiates o r refuses a change in a ch ild ’ s placement o r
4 program , the district shall notify the ch ild ’ s parent (O R  G U A R D IA N ].
5 * Sec. S. AS 14 .30 .191 (d ) is amended to read:
6 (d ) Upon completion o f  the evaluation and before placement, the school district shall
7 provide to the parent (O R  G U A R D IA N ] o f  each exceptional child an opportunity fo r  consultation
8 about the evaluation. A consultation must be available after each reevaluation o f  the condition
9 and placement o f the exceptional child.

10 *  Sec. 6 . AS 14 .30 .191 (e ) is amended to read:
11 (e ) A  parent may obtain an independent educational evaluation at the expense o f  the
12 schoo l district i f  the parent disagrees with an evaluation obtained by the school district. (T H E
13 SC H O O L  D IS T R IC T  M A Y  IN IT IA T E  A F E A R IN G  T O  SH O W  TH A T  IT S  E V A L U A T IO N  IS
14 A PP R O PR IA T E .] I f . as a resu lt o f  a  hearing  unde r AS 14 .30 .193 (c ), the hearing o ffic e r
15 determ ines that the schoo l d istric t ’ s evaluation is appropriate, the school district may not be
16 required to pay fo r  the independent educational evaluation.
17 *  Sec. 7 . AS 14 .3 0 .1 9 1 (f) is amended to read:
18 ( f )  I f  the parent [O R  G U A R D IA N ] obtains an independent educational evaluation at
19 private expense, the results o f  the evaluation
20 (1 )  must be considered by the school district in  a decision made w ith respect to
21 the provision o f  an appropriate public education to the child;
22 (2 ) may be presented as evidence at a hearing regarding the child .
23 *  Sec. 8 . AS 14 .30  is amended by adding a new section to read:
24 Sec. 14 .30 .193 . SCH O O L D IS T R IC T  H EA R IN G S , (a ) I f  a parent refuses to consent,
25  o r  does not respond promptly to the school district’ s request fo r  consent, under A S 14 .3 0 .1 9 1 (a )
26  or 14.30.285(0, the school district may appoint an impartial hearing officer to conduct a hearing

27 to determ ine whether the school district may initiate the evaluation o r  placement o f  the ch ild , o r
28 transfer the child.
29  (b ) I f  a parent disagrees with the school district’ s intended action under AS 14 .3 0 .1 9 1 (c ),
30  the parent may request a hearing. I f  a hearing is requested under this subsection, the school
31 district shall appoint an impartial hearing o ffice r to conduct the hearing.
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1 (c ) I f  a parent wishes to obtain an independent educational evaluation at the expense o f
2 the school district under AS 14 .30 .191 (c ), the school district ntay appoint an im partia l hearing
3  o ffic e r lo  conduct a hearing to determine whether the schoo! district's evaluation is appropriate.
4 (d ) If , a fter a hearing under (a ) o r (b ) o f  this section, the hearing o ffic e r determ ines that
5 the school district’ s intended action is in accordance with law  and is in the c h ild ’ s best interest,
6 the hearing o ffic e r shall approve that action.
7 (e ) A hearing o ffic e r ’ s decision under this section is fin a l and binding on the school
8 district and the parent, unless appealed under ( 0  o f  this section.
9 ( 0  A parent o r a school district may appeal a hearing o ffic e r ’ s decision under this section

10 to the department by requesting an appeal hearing under A S 14 .30 .195 . The appeal hearing
11 request must be in writing and must be received by the department within 3 0  days a fte r receipt
12 o f  the relevant hearing o ffic e r ’ s decision.
13 * Sec. 9 . A S 14 .30 .195 (a ) is amended to read:
14 Sec. 14 .30 .195 . A P P E A L  H EA R IN G S - (a ) he department shall* by re g u la t io n  provide
15 fo r  administrative appea l hearings, based on  t l re c o rd , o f  im p a rt ia l h e a rin g  o f f ic e rs ’
16 decisions u n d e r AS 1 4 3 0 .1 9 3 . An adm in istra  appea l h ea ring  sh a ll c om p ly  w ith a ll
17 requ irem en ts  necessary fo r  pa rtic ip a tion  in fed e ra l g ran t-in -a id  p ro g ram s , in c lu d in g  20
18 l l .S .C . 1400  - 1485 (In d iv id u a ls  w ith D isab ilities E duca tion  A ct) (T O  B E  C O N D U C T E D
19 U N D E R  AS 1 4 .3 0 .1 8 0 -  14 .30 .350 ].
2 0  * Sec. 10. A S 14 .30 .195  is amended by adding new subsections to read:
21 (c ) A fte r an appeal hearing under this section, the department shall render its decision
22  a ffirm ing , reversing, m odifying, o r  remanding the hearing o ffic e r ’ s decision under A S  14 .30 .193 .
23  (d ) A parent o r the school district may appeal to the appropriate court fo r  rev iew  o f  the
2 4  department’ s decision cn appeal under (c ) o f  this section.
25  * Sec. 11. A S 14 .30 .272  is amended to read:
2 6  Sec. 14 .30 .272 . P R O C E D U R A L  SA FE G U A R D S , ( a )  A  school district sha ll in fo rm  the
27  parent [O R  G U A R D IA N ] o f  an exceptional child o f  the right to review  the ch ild ’ s educational
2 8  record , to review  evaluation tests and procedures, to refuse to perm it evaluation o r  a change in
2 9  the ch ild ’ s educational placement, to be in form ed o f  the results o f  evaluation , to obtain an
30  independent evaluation, to request an impartial hearing, to  appea l a  hea ring  o f f ic e r ’ s decision .
31 and to give consent o r deny access to others to the c h ild ’ s educational record.
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1 (h ) T h e  departm ent sha ll estab lish , by regu la tion , im pa rtia l p rocedu res f o r  a schoo l
2  d istric t to  fo llow  fo r  hearings unde r AS 14 .30 .193 to  com p ly  w ith requ irem en ts necessary ^
3  to  p a r t ic ip le  iU fede ra l g ran t-in -a id  p rog ram s, inc lud ing 20  U .S .C . 1400  - 1 4 8 5  (In d iv idua te
4 w ith OisabiM lics Education Act).
5  * Sec. 12 . AS 14 .30 .278 (b ) is amended to read:
6  (b ) Each meeting concerning an exceptional child shall include
7  (1 ) a representative o f  the school district, other than the ch ild ’ s teacher, who is
8  qua lified to provide o r supervise the provision o f  special education;
9 (2 )  the ch ild ’ s teacher,

10 (3 ) at least one o f  the ch ild ’ s parents [O R  G U A R D IA N S ];
11 (4 ) the child , when appropriate;
12 (5 ) other individuals selected by the parent I, G U A R D IA N ,] o r  schoo l district.
13 * Sec. 13 . AS 1 4 .3 0 .2 8 5 (f) is amended to read-
14 ( 0  A school d istrict sha ll ob ta in  the consent o f  the ch ild ’ s pa ren t b e fo re  a  ch ild  may
15 [N O T ] be transferred to a school outside the district in which the child resides [W IT H O U T  TH E
16 C O N SEN T  O F  TH E  PA REN T  O R  G U A R D IA N ].
17 * Sec. 14 . AS 14 .30 .285 (g ) is amended to read: (
18 (g ) The withholding o f  consent by a parent [O R  G U A R D IA N ] o r departmental approval
19 fo r  the transfer o f  an exceptional child under tliis section does not re lieve a school district o f  the
20  ob ligation to provide special education and related services to an exceptional child under
21 A S  14 .30 .186 .
2 2  *  Sec. 15 . AS 14 .30 .340  is repealed and reenacted to read:
23  Sec. 14 .30 .340 . P R O V IS IO N  O F  SPEC IA L  E D U C A T IO N  IN  A  P R IV A T E  SC H O O L ,
24  H O M E , O R  H O SP ITA L  SETT IN G , (a ) I f  a parent o f  a child with disabilities en ro lls  the child
25  in a private school at the parent’ s expense o r teaches the child at home, the school district in
26  which the child is located shall make special education and related services availab le in
2 7  conform ance with an individualized education program under AS 14 .30 .278 .
2 8  (b ) I f  a physician certifies in writing that, and i f  the ch ild ’ s individualized education
29  program  team then determines that a ch ild ’ s bodily , mental, o r emotional condition does not
3 0  perm it attendance at a school, the school district in which the child is located sha ll en ro ll the
31 child in public school and provide the child with special education and related services in
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1 conform ance with an individualized education program  under AS 14 .30 .278  at the ch ild ’ s home
2  o r  at a medical treatment fac ility .
3  * Sec. 16. AS 14 .30 .347  is amended to read:
4 Sec. 14 .30 .347 . T RA N SPO R TA T IO N  O F  E X C EPT IO N A L  C H IL D R E N . When
5 transportation is required to be provided as related services, exceptional children shall be carried
6  with other children, except when the nature o f  their physical o r  mental d isab ilities
7  [H A N D IC A PS ] is such that it is in the best interest o f  tire exceptional ch ildren , as determined
8  by the school district, that they be transported separately. State reimbursement fo r  transportation
9  o f  exceptional children shall be as provided fo r  transportation o f  a ll o ther pupils except that

10 e lig ib ility  fo r  reimbursement is not subject to restriction based on the m inimum distance between
11 the schoo l and the residence o f  the exceptional child.
12 * Sec. 17. AS 1 4 .3 0 .3 5 0 (2 ) is amended to read:
13 (2 )  "consent" m eans [IS  O N L Y  O BTA IN E D  IF ] the parent [O R  G U A R D IA N ]
14 has been fu lly  in form ed o f  a ll in form ation relevant to the [O B JEC T  O F T H E ] activ ity  o r  the
15 re lease  o f  re c o rd s  fo r  which consent is sought and  the p a ren t unde rstands and  agrees to the
16 ac tiv ity  o r  re lease  o f  re c o rd s ; consent by pa ren t given u nde r A S 1 4 .3 0 .1 8 0  - 14 .30 .347  is
17 v o lu n ta ry  an d  m ay be revoked :
18 * Sec. 18. A S 1 4 .3 0 .3 5 0 (4 ) is repealed and reenacted to read:
19 (4 ) "exceptional children" means children with disabilities, and gifted children,
20  who d iffe r m arked ly from  their peers to the degree that special facilities, equipment, o r  methods
21 are required to make their educational program  effective;
22  * Sec. 19. AS 14 .3 0 .3 5 0 (5 ) is amended to read:
23 (5 ) "related services" means transportation and developmental, corrective, and
24 other supportive services required to assist ch ild ren  w ith d isab ilitie s [A  H A N D IC A PPE D ) o r
25  gifted ch ild ren  [C H ILD ] to benefit from  special education and includes but is not lim ited to
26 speech pathology and aud io logy, psycholog ical services, physical and occupational therapy,
27 recreation, counseling services inc lud ing  reh ab ilita tion  counse ling , and medical services fo r
28 diagnostic o r evaluation purposes; the term a lso  includes school health services, [S C H O O L )
29 socia l work services, and parent counseling and training;
3 0  *  Sec. 20 . AS 14 .30 .3 50 (6 ) is amended to read:
31 (6 ) "special education" means specia lly designed instruction, at no cost to the
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parent, to meet the unique needs o f  exceptiona l ch ild ren  [A  HANDICAPPED CH ILD ], including 
classroom instruction, instruction in physical education, home instruction, and instruction in 
hospitals and institutions; the term includes speech pathology, o r any other related service, i f  the  ̂
service consists o f  specially designed instruction, at no cost to the parents, to meet die unique 
needs o f  exceptional ch ild ren  IA  HANDICAPPED CH ILD ], and is considered special education 
rather than a related service under state standards; the term also includes vocational education 
i f  it consists o f  specially designed instruction, at no cost to the parents, to meet the unique needs 
o f  exceptional ch ild ren  [A HANDICAPPED CH ILD ]; in this paragraph

(A ) "at no cost" means that a ll specially designed instruction is provided 
without charge but does not preclude incidental fees that are normally charged to 
nonexceptional [NONHANDICAPPED] students o r their parents as a part c f  the regular 
education program;

(B ) "physical education" means the development o f  physical and motor 
fitness, fundamental motor skills and patterns, skills in aquatics, dance, and individual and 
group games, and sports (including intramural and lifetime sports); the term includes 
special physical education, adapted physical education, movement education, and motor 
development; (

(C ) "vocational education" means organized educational programs that are 
directly related to the preparation o f  individuals fo r paid o r unpaid employment, o r fo r 
additional preparation fo r a career requiring other than a baccalaureate o r advanced 
degree;

* Sec. 21. AS 14.30.350 is amended by adding new paragraphs to read:
(8 ) "children with disabilities" means children with mental retardation; hearing 

impairments, including deafness; speech o r language impairments; visual impairments, including 
blindness; serious emotional disturbance; orthopedic impairments; autism; traumatic brain injury; 
other health impairments; specific learning disabilities; o r preschool developmental delays;

(9 ) "educational records" means those files, documents, records, and other material 
that contain information directly related to a student and are maintained by a school district or 
a person acting fo r a school district; the term "educational records" does not include the 
personnel records o f the school district, maintained in the normal course o f  business, that relate 
exclusively to a person’ s capacity as an employee, o r other records as designated by the
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1 department in regulation;
2 (10 ) "gifted children" means children who exhibit outstanding intellect, ability,
3 o r creative talent as determined under regulations adopted by the department;
4  (11 ) "individualized education program team" means a group o f people that
5 translates child assessment information regarding a child into a practical plan fo r specially
6 designed instruction and delivery o f  services fo r the child, and includes the follow ing:
7 (A ) a representative o f  the school district, other than the child ’ s teacher,
8 who is qualified to provide o r supervise the provision o f  special education;
9 (B ) the child ’ s teacher,

10 (C ) the child ’ s parent;
11 (D ) the child, i f  appropriate;
12 (E ) other individuals, at the discretion o f  the child’ s parent o r the school
13 district;
14 (12 ) "parent" includes a guardian, a person acting as a parent c f  a child, and a
15 surrogate parent appointed under AS 14.30.325.
16 * Sec. 22. This Act takes effect June 30, 1992.

(
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BILL NO.

BY

Introduced:
Referred:

A BILL

FOR AN ACT ENTITLED

"An Act relating to educational evaluation and placement o f special education 
students, hearings, and prior written notice."

IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE -  FIRST SESSION

8 E  IT ENACTED BY THE LEG ISLA TU RE O F THE STATE O F ALASKA:

"Section 1. AS 14,30.191 is amended to read:

Sec. 14.30,191, EDU CATIO N AL 
EVALUATION AND P LA C E M E N T.- (a) A school district shall obtain the consent of 

• the child's parent or guardian before an in itia l evaluation or placement in a program 
of special education and related services. The parents refusal to consent to the 

. release of a record or to consent to in itiate or change the Identification, evaluation, 
i /  placement or provision of a free appropriate public education may be overridden by 

a hearing officer based on a due process .hearing initiated* by a .school d istric t.-

(b) A fter initial placement in a program of special education and related 
services and not less than once every three years for as long as the child is assigned

/  to the program, a handicapped [N E XC E P TIO N A L] child shall receive an educational 
evaluation for the identification and classification of exceptional children.

(c) Before a school district initiates or refuses a change in a child's placement 
or program, the district shall n o tify  the child's parent or guardian.

(d) Upon completion of the evaluation and before placement, the school district 
shall provide to the parent or guardian of each exceptional child an opportunity for 
consultation about the evaluation. A consultation must be available after each 
reevaluation of the condition and placement of the exceptional child.

(e) A parent may obtain an independent educational evaluation at the. expense 
o f the school district if  the parent disagrees w ith an evaluation obtained by the 
school district. The school district may in itia te  a hearing to show that its 
evaluation is appropriate. If the hearing o ffic e r determines that the evaluation is 
appropriate, the school d istrict may not be required to pay fo r the independent 
educational evaluation.



(f) If the parent or guardian obtain.*? an independent educational evaluation at 
private expense, the results of the evaluation

(1) must be considered by the school district In a decision made 
with respect to the provision of an appropriate public education to the child;

(2) may be presented as evidence at a hearing regarding the
child.

Cg) If a hearing o fficer requests an independent educational evaluation as 
part of a hearing, the school d istrict shall pay for the evaluation.

"Section 2. AS 14.30.195 is amended to read:

Sec. 14.30.193. HEARING S, (a) The department shall by 
regulation provide for im partial due process [ADM INISTRATIVE] hearings to be 
conducted under AS 14.30,180 -  14.30.350.

(b) The agency conducting a hearing under this section may Issue subpoenas 
undor AS 44.62.430 and may p etition the superior court fo r adjudications of 
contem pt under AS 44.62.590.

"Section 3. AS 14.30.272 is repealed ^nd amended *to read;

Sec. 14.30.272. PRIO R W RITTEN NOTICE, (a) W ritten notice 
must be given to the parent of an exceptional child a reasonable tim e before a 
school district proposes to in itia te  or change the identification, evaluation, or 
educational placement of the child or the provision of a free appropriate public 
education to the child, or refuses to in itia te  or change the identification, 
©valuation, or educational placement o f the child or tho provision of a free 
appropriate public education to  the child.

(b) W ritten notice must include a fu ll explanation o f all o f the procedural 
safeguards available to the parent; a description o f the action proposed or refused 
by the school district, an explanation o f why the district proposes or raruses io  take 
the action, and a description of any options the district considered and the reasons 
why those options were rejected; a description of each evaluation procedure, test, 
record, or report the district uses as a basir for the proposal or refusal; and a 
description o f any other factors which are relevant to the district's proposal or 
refusal.

(e) W ritten notice must be in language understandable to the general public, 
and be provided in the native language o f the parent or other mode of 
communication used by the J8*rent, unless it  Is clearly not feasible to do so.



(d) If the native language or other mode of communication of the parent is 
not a written language, the department or scnool district shall take steps to insure 
that the notice is translated orally or by other means to the parent in his or her 
native language or other mode of communication, that the parent understands the 
content of the notice, and that there is written evidence that the requirements in 
this subsection have been met.

"Section 4. AS 14.30.285 is amended to read:
Sec. 14.30.285. TRANSFERS OF EXC EPTIO N A L CHILDREN ,

(a) The department shall Institute a statewide program for the education of 
exceptional children, to ensure that whenever possible children are educated in the 
state at locations in or near their resident school district.

i
(b) An identified exceptional child may be sent to an educational program or 

residential school outside the child's community or school district if the child 
resides in a community or school district where an appropriate educational program 
cannot reasonably be made available and if  the department determines that 
provision of special education and related services in another educational program 
or residential school Is appropriate. If the school district and the department 
approve the enrollment of the exceptional child in another educational program or 
residential school outside the child's comm unity or school district and the child is 
enrolled, the child's education expenses shall be paid as follows:

(1) except as otherwise provided by (2) of this subsection, the . 
sending district shall pay all costs associated w ith the transfer;

(2) the department may provide financial assistance to the 
district for a child's education provided fo r in (1) of this subsection under 
regulations adopted by the department.

(c) Repealed.

(d) For the purposes of this section a child's education expenses are lim ited 
to the actual cost of necessary care, transportation, and special education and 
related services, including room and board.

(e) The educational assessment of an exceptional child which indicates that 
the educational program which is locally available is inappropriate for the needs of 
the child shall conform to the standards set out in AS 14.30.191.

(f) [A CHILD M A Y  NOT BE TR A N SFER R ED  TO A SCHOOL OUTSIDE THE 
DISTRICT IN WHICH THE CHILD RESIDES W ITHOUT THE CONSENT OF THE 
PARENT OR GUARDIAN.



(g)] The withholding of consent by a parent or guardian or departmental 
approval for the transfer of an exceptional child under this section does not relieve 
a school district of the obligation to provide special education and related services 
to an exceptional child under AS 14.30.186.

"Section 5. AS 14.30.340 Is repealed.

"Section 6. AS 14.30.350 is amended to read:

(6) "special education" means specially designed instruction, at no post to the 
parent, to meat the unique needs of a handicapped or g ifted or talented child, 
including classroom instruction, instruction in physical education, home Instruction, 
and instruction in hospitals and Institutions; the term Includes speech pathology, or 
any othor rolatcd service, if the service consists of specially designed instruction, 
at no cust to the parents, lo  meet the unique needs of a handicapped child, and id 
considered special education rather than a related service under state standards; 
the term also includes vocational education if  it consists of specially designed 
instruction, at r.o cost to the parents, to meet the unique needs of a handicapped 
child; in this paragraph

» • •

(A)*"at no cost" means that all specially designed instruction is provided 
w ithout charge but does hot preclude incidental fees that are norm ally charged t o . • 
nonhandicapped students or their parents as a part of the regular education 
program;

' (B) "physical education" means the development of physical and motor 
fitness, fundamental motor skills and patterns, skills in aquatics, dance, and 
individual and group gamea, and sports (Including intramural and life tim e  sports); 
the term Includes special physical education, adapted physical education, movement 
education, and motor development;

(C) "vocational education" means organized educational programs that arc 
directly  related to the preparation of individuals for paid or unpaid employment, or 
tor additional preparation for a career requiring other than a baccalaureate or 
advanced degree;

(8) "handicapped" means autlatlc, deaf, deaf-blind, hard-of-hearino. learning 
disabledTmentally retarded. multihandicapped, orthopedically impaired, other 
health impaired, seriously em otionally diaturbad, utioach impaired, traum atic brain 
injured, visually impaired, or preschool developm ental^ delayed;

(9) "parent" means a parent, a guardian, a person acting as a parent o f a
ch ild , or a au fiuna le  p a iw it rHm Into b c c i awtJuinlcJ «,*i w ith  th is  chapter.

11946SPED



Sec. 1414. IDEA

the fiscal year for which such local educational agency seeks such 
payments.

(Pub. L 91-DO.title VI,Sec. 614. Apr. 13.1970,14 Sul 111; Pub. I.. 94-142. Sac. 5(c), 
Nov. 29. 1975,19 Sul 7S4; rub. • 9I .'99, See. 3(b). Doc. 2. 19I3.97Sul 1351; Pub. 
L  100-630, wit I, Sec. 1(U(dX N-- 7.I9SS. 102Sul 3293; Pub. L 101-476, titk IX, 
Sec. 901(bX59)-(70), OcL 30.1990.104 Sul 1144; Pub. L. 102-119. Sec*. 6.25(b). OcL
7.1991,105 Sul 591.607.)
Sec. 1415. Procedural safeguards

(a )  E s tab lishm en t a n d  m a in tenanceAny Slate educational agency, any local educational agency, and any intermediate educaiional unit which receives assistance under this subchapter shall establish and maintain procedures in accordance with subsection (b) through subsection (e) of this section to assure that children with disabilities and their parents or guardians are guaranteed procedural I lifeguards with respect to the provision of free appropriate public education by such agencies and units.
(b ) R e q u ire d  p ro c e d u re s ; h e a rin g(1) The procedures required by this section shall include, but shall not be limited to—(A) an opportunity for the parents or guardian of a child with a disability to examine all relevant records with respect to the identifica­tion. evalu ation, and educational placement of the child, and the provi­sion of a free appropriate public education to such child, and to obtain an independent educational evaluation of the child;(B) procedures to protect the rights of the child wlicnever the parents or guardian of (he child are not known, unavailable, or the child is ■*. ward of the Stale, including the assignment of an individual (who sliall not be an employee of the State educational agency, local educational agency, or intermediate educational unit involved in the education or cate of the child) to act as a surrogate for the parents or guardian;(Q written prior notice to the parents or guardian of the child whenever such agency or unit—(0 proposts to initiate or change, o r(u) refuser to initiate or change, the identification, evaluation, or educational placement of the child or the provision of a Cnee appropriate public education to the child;(C) procedures designed to assure that the notice required by clause (Q fully informs the parents or guardian, in the parents’ or guardian's native language, unless it clearly is not feasible to do so, of all procedures available pursuant lo this section; and(E) tn opportunity to present complaints with respect to any matter relating to the identification, evaluation, or educational placement of the child, or lb: provirion of a tre e appropriate public education to such child(2) Whenever a complaint has been received under paragraph (1) of this subsection, the parents or guardian shall have an opportunity for an impartial due process hearing which shall be conducted by the State educational agency or by the local educational agency or iniemwdiate educational unit, as determined by State law or by the State educational agency. No hearing conducted pursuant to the re­quirements of this paragraph shall be conducted by an employee of such agency ot unit involved in the education or care of the child
(c )  R e v iew  o f  lo c a l d e c is io n  by S ta te  e d u c a tio n a l ag en cyIf the hearing required in paragraph (2) of subsection (b) of this section is  conducted by a local educational agency or an intermediate educational unit, any party aggrieved by the finding! and decision rendered in such a hearing may appeal to the State educational agency which shall conduct an impartial review of such hearing. The officer conducting such review shell make an independent decision upon completion of loch review.
(d )  E n u m e ra tio n  o f  rig h ts  a c c o rd ed  p a rtie s  to  h e a rin g sAny parry to arty hearing conducted pursuant to subsections (b) and (c) of this section shall be accorded—

(1) die right to be accompanied and advised by counsel and by ( individuals with special knowledge or training with respect to die problems of children with disabilities,(2) the right to present evidence and confront, cross-examine, and compel the attendance of witnesses,(3) the right to a written or electronic verbatim record of auch hearing, and(4) die rigid to written findingi of fact and decisions (which findings and decisions shall be made available to the public consistent with die requirements of section 1417(c) of this title and shall also be transmitted to die advisory panel established pursuant tc section 1414(aX12) of diis tide.
(e )  C iv il a c tio n ; ju r is d ic tio n(1) A decision made in a hearing conducted pursuant to paragraph (2) of subsection (b) of this section shall be final, except that any party involved in such hearing may appeal such decision under the provisions of subsection (c) and paragraph (2) of this subsection. A decision mode under subsection (c) of this section shall be final, except (hai any party may bring an action under paragraph (2) of this subsection.(2) Any party aggrieved by the findings and decision mode under subsection (b) of this section who does not have the right to an appeal under subsection (c) of this section, and any party aggrieved by the findingr and decision under subsection (c) of this section, shall have the right to bring a civil action with respect to rhe complaint presented pursuant to this section, which action may be brought in any State couitof competent jurisdiction or in a district court of the United States without regard to the amount in controversy. In any action brought under this paragraph the court ahall receive the records of the adminis­trative proceeding!, shall hear additional evidence at the request of a party, and, basing its decision on the preponderance of the evidence, ahall grant such relief as the court determines is appropriate.(3) During the pendency of any proceedings conducted pursuant to this section, unless the State or local educational agency and tiic parents or guardian otherwise agree, tlie child shall remain in the then current educational placement of such child, or, if applying for initial admix*ion to a public school, shall, with the consent of the parents or guardian, be placed in the public school program until all such proceedings have boen completed.(<)(A) The district courts of the United States shall have jurisdic­tion of actio.B brought under this subsection without regard to the amount in controversy.(B) In any action or proceeding brought under this subsection, the court, in its discretion, may award reasonable attorneys* fees as part of the costs to the parents or guardian of a child or youth with a disability who is the prevailing party.(Q For the purpose of this subsection, fees awarded under this subsection shall be based on rates prevailing in the community in which the action or proceeding arose for the kind and quality of service* furnished. No bonus or multiplier may be used in calculating the foes awarded under this subsection.(D) No award of attorneys' fees and related costs may be made in any action cr proceeding under this subsection for services performed subsequent to the time of a written offer of settlement to a parent or guardian, if—(0 the offer is made within the time prescribed by Rule 68 of the Federal Rules of Civil Procedure or, in the case of an adminhtrativc proceeding, at any time more than ten days before the proceeding begins;(n) the offer it not accepted within ten days; and(iii) the coast or administrative officer finds that the relief finally obtained by the parents or guardian it not more favorable to the parents or guardian than the offer of settlement.(E) Notwithstanding the pro visions of subparagraph (D), an award of attorneys' fees and related costs may be made to i parent or guardian
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INDIVIDUALS W I T H  DISABILITIES E D U C A T I O N  A C T Sec. 1417.

who is the prevailing party and who was substantially justified in rejecting the settlement offer.(F) Whenever the court finds that—(i) the parent or guardian, during tho course of the action or proceeding, unreasonably protracted the final resolution of Die con­troversy;(U) the amount of the attorneys* fees otherwise authorised to be awarded unreasonably exceeds the hourly rate prevailing in the community for similar services by attorneys of reasonably comparable skill, experience, and reputation; or(Hi) tlie lime spent and legal services furnished were excessive considering the nature of Use action or proceeding, the court shall reduce, accordingly, the amount of the attorneys* fees awarded under this subsection.(0) The provisions of subparagraph (F) shall not apply in any action or proceeding if the court finds that the State or local educational agency unreasonably protracted tho final resolution of the action cr proceeding or there was a violation of this section.
( f )  E ffe c t o n  o th e r law sNothing in this chapter shall be construed to restrict or limit the rights, procedures, and remedies available under the Constitution, title V of the Rehabilitation Act of 1973 [29 U.S.C. 790 ct seq.], or other Federal statu tea pro tocting the rights of children and youth with die abil­ities, except that before the filing of a civil action under such laws seeking relief that is also available under this subchaptcr, the proce­dures under subsections (b)(2) and (c) of this section shall be exhausted to the same extent os would be required had the action been brought under this subchapter.

(Pub. L 91-2301 tot* VI. 3k . 615, w  Pub. L. 94-142, S«. 5(«). New. 29,197}, 89Sut. 7tt ltd anaiiM A*. L. 99-372. Uot. 2.3. An*. 5.19*6. ICO Sue 796.797; PttH. 
L 100-630. thk I. Sec. 102M. Nov. 7.19!S. 102 Sue 32H Ml L. 101-476, tills DC, 
S«c. 901(bX71K75). Oct 30,199ft 104 Sul 1145; ft*. L 102-119. Soe. 25(b). Oct 7.
1991,105 Sut €07.)

Sec. 1416. Withholding of payments
( a )  F a ilu re  to  c om p ly  w ith  th is  su b ch a p te r; lim ita tio n s ; p u b lic  

n o tic eWhenever the Secretary, after reasonable notice and opportunity for hearing to the State educational agency involved (and to any local educational agency or intermediate educational unit affected by any failure described in clause (2)), finds—(1) that there has been a failure to comply substantially with any provision of section 1412 or section 1413 of this title, or(2) that in the administration of the State plsn there is a failure to comply with any provision of this subdi spier or with any requirements set forth in the application of a local educational agency or intermediate educational unit approved by the State educational agency pursuant to the State plan, the Secretary—(A) shall, after notifying the State educational agency, withhold icy further payments to the State under this subchapter, and(B) may, after notifying the State educational agency, withhold further payments to the State under the Federal programs specified in lection 1413(a)(2) of this title within the Secretary's jurisdiction, to the extent that funds under soch programs are available for the provision of assistance far the education of children with disabilities.If the Secretary withhold* farther payments under clause (A) or clanse (B) the Secretary may determine that soch withholding will be limited to programs or projects under theSiateplan, or portions thereof, affected by the failure, or that the State: educational agency shall not make further payments under this part So specified local educational agencies or intermediate educational units affected me failure. Untilthe Secretary is satisfied that there if no longer 'tilure to complywith the provisions of this subdupter, as spec in clause (1) orclause (2), no further payments shall be mode the State underthis Kubditpter cr under the Federal programs specified in section 1413(»X2) of this title within the Secretary's jurisdiction to the extent:

tliat fund* under such programs arc available for (he provision of assistance for the education of children with disabilities, or payments by (lie State educational agency under this subchaptcr shall be limited to local educational agencies and intermediate educations! unite whose actions did not cause or were not involved in the failure, as the case may be. Any State educational agency, local educational agency, or intermediate educational unit in receipt of a notice pursuant to the first sentence of this subsection shall, by means of a public notice, take such measures its may be necessary to bring the pendency of an action pursuant to this subsection to the attention of the public within the jurisdiction of such agency or unit
(b )  J u d ic ia l re v iew(1) If any Stale is dissatisfied with tire Secretary'* find action with respect to its Stale plan submitted under sectioa 1413 of this title, such State may, within sixty days after notice of such action, file with the United States court of appeals for (he circuit in which such State is loosed a petition for review of that action. A copy of the petition shall be forthwith transmitted by the clerk of the court to the Secretary. The Secretary thereupon shall file in the court the record of the proceed­ings upon which the Secretary's action was based, as provided in section 2112 of title 28.(2) The finding* of fact by the Secretary, if suppocled by substan­tial evidence, shall be conclusive; but the coort, for good cause shown, may remand the case to the Secretary to take farther evidence, and the Secretary may thereupon make new cr modified findings of fact and may mocfify the Secretary's previous action, and shall file in the coon the record of the further proceedings. Such new or modified findings of fact shall likewise be conclusive if supported by substantial evidence.
(3 ) Upon the fifing of such petition, the court ahall hove jurisdic­tion to affirm the action of the Secretary or to set it aside, in whole or in part The judgment of the court shall be subject to review by the Supreme Court of the United States upon certiorari nr certification as provided in sectioa 1254 of title 28.

(ft*. !L 91-25ft tkl* VI, **c. <16, u *4M Pub. L. 94-142. S*t }(•). Nov. 29,1975.19 
Stat. 799, tad ooMaiad ft*. L. 91-199. Sac. 3(b), Dtc. 2,1913,97 Sut 135S; ft*. L. 
lOftOO. till* I. Sec. 1020), Nov. 7.1911.102 Sul 3294; PuK L 101-476, tul* IX. S<c. 
90I(bX7Q,Oa.3ft 199ft 1W Sul U4S; Pub. L. 102-1IV. See. 25(b). Ox 7.1991.105 
Sue 6070

Sec. 1417. Administration
( a )  D u tie s  o f  S e c re ta ry(1) In carrying out the Secretary's duties under this subchapter, the Secretary shall—(A) cooperate with, and furnish all technical assistance necessary, directly or by grant or contract, to the Stales in matters relating to the education of children with disabilities and tlve execution of the provisions of this gubchepter,(Bj provide such short-term training programs and institutes as are necessary;(Q disseminate information, and otherwise promote the education of all handicapped children within the Stales; and(D) assure that each State shall, within one year after November 29,1975 and every year thereafter, provide certification of the actual number of children with disabilities receiving special education and related services in soch State.(2) Aa soon aa practicable alter November 29,1975, the Secretary shall, by regulation, prescribe a uniform financial report to be utilized by State educations] agencies in submitting State plans under this sobefaaptsr in order to assure equity among the States.
(b )  R u le s  a n d  re g u la tio n sIn carrying out the provisions of this subchapter, the Secretary shall issue, not laser than January 1,1977, amend, and revoke such rules and regulations as may be necessary. No other less formal method of impJeroerfing such provisions Is authorized.
( c )  P ro te c tio n  o f  rig h ts  a n d  p riv a c y  o f  p a re n ts  a n d  studen ts
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as part of a (tearing, tlte cost of the evaluation must be at public 
expense.(e) A g e n c y  c r i t e r ia . Whenever an independent evalua­tion is at public expense, tlte criteria under which the evalua­
tion is obtained, including the location of the evaluation and tlte qualifications of the examiner, must be the tame as the criteria which the public agency uses when it initiates an evalu­
ation.
(20 U.S.C. UI5(bXlXA))

Reg. 300.504 Prkr notice; parent consent
(a) N o t ic e . Written notice which meets the require­ments under Reg. 330.505 must be given to the parents of a handicapped child e reasonable time before the public agency:(1) Proposes to initiate or change the identification, evaluation, or educational placement of the child or the provi­sion of a free appropriate public education to the child, or
(2) Refuses to initiate or change the identification, eval­uation, or educational placement of the child or the provision of a free appropriate public education to the child.(b) C o n s e n t. (1) Parental consent must be obtained before: (0 Conducting a prcplacemau evaluation; and(il) Initial pfoccment of a handicapped child in a pro­

gram providing special education and related services.(2) Except for preplaoemeat evaluation and initial placement, consent may not be required as a condition of any benefit to the parent or child.(c) P ro c e d u re s  w h e re  p a re n t  re fu s e s  
c o n s e n t. (1) Where State law requires parental consent 
before a handicappid child is evaluated or initially provided special education ard related services. State procedures govern the public agency it overriding a parent's refusal to consent(2X0 Where there b no State law requiring consent before a handicapped child b evaluated or initially provided special education and related services, the public agency may 
use tlte hearing procedures in Regs. 300.506-300.508 to deter­mine if the child may be evaluated or initially provided special education and related services without parental consent

00 If the hetiring officer upholds the agency, the agency may evaluate or initially provide special education and related services to the child without the parent’s consent, subject to 
the parent’s rights under Regs. 300.510-300.513.
(20US.C141S<M(1>(Q.(D))Comment. 1. Atty dunces in a child'* special edocatian program, 
after the mhul placement, arc not (object to putntd content under Put B, 
but ate subject lo the pri* notice acquirement in paragraph (a) and the individ­
ualized education program reqoircmeoU ta Subpart C

2. Paragraph (c) I scam that where Sate law rccprirci parental ccarcsu 
before evaluation or before apodal education and related cervices are serially 
provided, and the parent refuses (or othenrire withholds) content, Suae proce­
dures, soch a* obtaining a court order authorizing «be public agency to condua 
the evaluation or provide die education and related services, must be followed.

If, however, there is no leg el requirement for consent outside et these 
regulations, the public tgcocy may use the due process procedures under this 
sutpart »o obtain a decision to allow the evaluation or services without parental 
consent. The agency must notify the parent of its actions, and the parent has 
appeal rights at well it rights it the hearing itself.

(a) The notice under Reg. 300.504 must include:
(1) A full explanation of all of the procedural safeguards available to (lie parents under Sufcpart E;(2) A description of the action proposed or refused by 

tlte agency, an explanation of why tlte agency proposes or refuses to take the action, and a description of any options tlte agency considered and the reasons why chose options were rejected;(3) A description of each evaluation procedure, test, record, or report the agency uses as a basis for the proposal or refusal; and
(4) A description of any other factors which are relevant 

to the agency’s proposal or refusal' (b) . The notice must be:(1) Written in language understandable to tlte general public, and
(2) Provided in the native language of the parent or 

other mode of communication used by the parent, unless it b clearly not feasible to do so.
(c) If the native language or other mode of communica­tion of the parent b not a written language, the State or local educational agency shall take steps to insure:(1) That the notice b translated orally or by other means to the parent in his or her native language or other mode of 

communication;(2) That the parent understands the content of tlte notice, and •(3) That there is written evidence that the requirements in paragraph (c)(1) and (2) of thb section have been met
(20U.S.G 1415(bXIXD))
Reg. 300.506 Impartial due process hearing.

(a) A parent or a public educational agency may initiate a hearing on any of the matters described in Reg. 300304(aXl) and (2).(b) The hearing must be conducted by the State educa­tional agency or the public agency directly responsible for the education of the child, as determined under State statute. State 
regulation, or a written policy of tlte State educational agency.(c) The public agency shall inform the parent of any 
free or low-cost legal and other relevant services available in 
the area if:

(1) The parent requests live information; or(2) The parent or the agency initiates a bearing under thb section.

Reg. 300.505 Conl^t of notice.

Comment, Many States have pointed la die aocceai of tering mniaina 
at aa intcrvcnmg ctp prior lo conducting a formal due ptcctta heating. 
Alihough the prooett of mcdinioa it wot required by the future or there 
regulation I, an agency may with to tngjett mediation fat ditpmei ooocawtug 
the identification, evaluation, and educational placement of handicapped chil­
dren, and the ptovicica of a free appropriate public education lo iboae children. 
Mediation t have been conducted by members of State educational agencies 
or load educational agency personnel who were not prcvioutly involved in

(20 U.S.C, 1415(b)(2))
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(2) Procedures for acquiring and disseminating to teachers, administrators, and related services personnel significant knowledge derived from education research and other sources; and(3) Procedures for adopting, if appropriate, promising practices, materials, and technology, proven effective through research and demonstration.(b) As used in paragraph (a)(1) of this section, “regular education personnel” includes only regular education personnel who are necessary to carry out the purposes of this part, by providing education or services to children with disabilities.
(Authority: 20 US.C. 1423(a)(3)(B))

22. Section 300.303 la revised to read as follows:
{ 300383 Data system on personnel and personnel development(a) General. The procedures and activities required in St 300381 and 300.382 must include the development and maintenance of a system for determining, on an annual basis, the data required in paragraphs (b) and (c) of this section.(b) Data on qualified personnel. (1) The system required by paragraph (a) of this section must enable each State to determine, on on annual basis—(1) The number and typa of personnel including leadership personnel employed in the provision of special education and related services, by profession or discipline;(ii) The number and type of personnel who are employed with emergency, provisional or temporary certification in each profession or discipline who do not hold appropriate State certification, licensure, or other credentials comparable to certification or licensure for that profession or discipline; and X (iii) The number and type of personnel including leadership personnel in each profession or discipline needed, and a projection of the numbers of those personnel that will be needed in five years, based on projections of individuals to be served,' retirement and other departures of •personnel from the field, and other relevant factors.(2) The data on special education and related services personnel required In paragraph (b)(1) of this section must include audioiogists, counselors, diagnostic and evaluation personnel home-hoapital teachers, interpreters for students with hearing impairments including deafness, occupational therapists, physical education teachers, physical therapists, psychologists.

rehabilitation counselors, social workers, spcech-language pathologists, teacher aides, recreation and therapeutic recreation specialists, vocational education teachers, work study coordinators, and other instructional and nonlns traction cl staff.(3) The data on leadership personnel required by paragraph (b)(1) of this section must include administrators and supervisors of State or local agencies who are involved in the provision or supervision of services or activities* '*' necessary to cany out the purposes of this part(c) Data on personnel development The system required in paragraph (a) of this sectioa must enable each State to determine on an annual basis, the institutions of higher education within the State that are preparing special education and related services personnel including leadership personnel by area of specialization, including—(1) The numbers of students enrolled in programs for the preparation of special education and related services personnel administered by these Institutions of higher education; and(2) The nulnbers of students who graduated during the past year with certification or licensure, or with credentials to qualify for certification or licensure, from programs for the preparation of * pedal education and related services personnel administered by institutions of higher education. 
(Authority: 20 U.S.C. 1413(a)(3)(A))
$43001384,300385,300307 [Removed and Reserved]23. Sections 300384,300385, and 300387 are removed and reserved.24. Section 300304 is amended by adding s new paragraph (d); revising the authority citation; adding “Comment" before “ 2 ."  in the Comment following the section; and adding a new Comment 3 to read as follows:
{300304 Prior notice; parent consent,
# • # • •

(d) Additional State consent 
requirements. .(1) In addition to the parental consent requirements in paragraph (b)(1) of this section. States may establish parental consent requirements for other services and activities provided under this part, only If—(i) The requirement in paragraph (b)(2) of this section is met;(U) Each public agency in the State has procedures for dealing with a parental withholding of consent to any additional State parental consent requirement; and

(iii) The procedures required by paragraph (d](l)(U) of this section arc implemented in all instances in which the public agency believes that the service or activity to which the parent has withheld consent must be provided in order to ensure the continued provision of a free appropriate public education to a child with a disability.(2) Procedures for dealing with a parental withholding of consent to anâdditional State parental consent requirement must include—(i) Informal procedures for resolving the disagreement between the parent and the public agency; and(U) Forms! procedures for overriding a parental withholding of consent(3) States may designate the due process procedures ini 5 300509- 300513 as the formal procedures required by paragraph (d](2)(ii) of this section.
(Authority. 20 U.S.C. 14t«b)tt AC). [D);1412(2), (0))
• • • • ® .
Comment  Alfa Slate establishes on 

additional consent requirement and the 
parent withholds consent because of a 
disagreement with the public agency over one 
or more components of a child's epedai 
education program— for example, the 
provision of physical therapy services— t̂he 
public agency is not relieved of its obligation 
to implement the other components of the 
child’s program that ere in agreement 
notwithstanding tin parental withholding of 
consent Ibis is because consent may not be 
made n precondition to any benefit to a 
parent or child under this part except Tor 
preplacement eval action and initial 
placement
Although public sgendes must have formal 

procedures for dealing with parental 
withholding of consent to an additional State 
parental consent requirement they need not 
implement those procedures in every 
situation. Public agendea should use their 
established informal procedures, as 
appropriate, provided those informal 
procedure* do not operate to deny or dels y 
access to their established formal procedures. 
However. (I as a result of its informal 
process, a public agency determines that it it 
appropriate to reconsider or revise its 
proposed action, based upon a review of 
Information provided by the parents or other 
new Information, indicating that the child's 
current evaluation, individualised education 
program, or placement It appropriate, the 
public agency would not be required to 
initiate formal procedures. However, if the 
disagreement his not been resolved through 
informal procedures, then the public agency 
must Initiate formal procedures designated 
for ovemtil.ig a parental withholding of 
consent. ,

25. Section 300308 is amended by revising paragraph (a)(5) to read bs follows:
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The Secretary part-'culcrly invites 
public comment on whether these 
proposed regulations will ensure 
effective implementation of the revised 
statutory requirements on CSPD. or 
whether additional regulatory guidance 
or other changes are needed
II. Other Proposed Regulatory Changes
A. Data Collection and Reporting 
Requirements

Because State plans are now submitted trieunially, rather than annually. States no longer submit annual data with State plans for part B grant awards. Rather, the Secretary requires State educational agencies to report data on an annual basis in accordance with section 618 of the Act Therefore, these proposed regulations do not retain the data collection and reporting provisions contained in § 300.124 and portions of i f 300.125- 300.127 of the current regulations.
B. Child Find for Infants and Toddlers

Under g 300.128 of the current regulations, States are required to identify, locate, and evaluate all children who have disabilities or who are suspected of having disabilities and who are in need of spedal education and related services. This requirement is known as "child End” and is applicable to children from birth through 21 years of age. Part H of the Act (Early Intervention Programs for Infants and Toddlers with Disabilities) also contains —a child find requirement for Infants and toddlers (incorporated in the regulations at 34 CFR 303821). To facilitate coordination of child find activities for infants and toddlers conducted under parts B and H of the Act proposed Comment 2 to f 300.123 has been added to specify that if the State educational agency is not the State’s lead agency for the part H program, the State educational agency may designate the State's part H lead agency as the agency respohsible for child find for Infants and toddlers if there is agreement by both agencies. However, since the State educational agency remains responsible for ensuring that all part B child find requirements are met, the part B State plan mujt reflect the nature and extent of the participation of the State's part H lead agency in accordance with { 300.128(b)(2) of the current regulations.
C. Procedural Safeguards
1. Additional State Consent 
Requirements

In an effort to expand opportunities 
for parent participation in dedtiona 
regarding their children's special

education programs, the Department has issued policy guidance In recent years permitting States to establish State consent requirements for services and activities provided under this part outside or the consent requirements in 'hie part for preplacement evoluotion and Initial placement The Secretary now proposes to Incorporate this policy into the regulations for this program by adding a new paragraph (d) to 1300.504 on prior notice and parent consentProposed paragraph (d) clarifies that States may establish additional State consent requirements for services and activities provided to children with disabilities under this part such as reevaluations of a child with a disability or continued placement or change of placement of a child with a disability, only If these additional State parental consent requirements are Implemented In accordance with f 300504(b)(2) of the current regulations and In a manner consistent with a public agency’s responsibility to ensure the continued provision of a free appropriate public education lo a child with a disability. Paragraph (b)(2) of 1300504 specifies ' that any parental consent requirement, other than tha consent requirements for preplacement evaluation and initial placement may not operate as a condition of a benefit or service to a parent or child.Proposed paragraph (d) also provides that States establishing additional State consent requirements must ensure that public agencies have Informal procedures and formal procedures for dealing with a parental withholding of consent to those requirements. These procedures must be implemented in all instances in which the parent withholds consent to an additional State consent requirement and the public agency believes thst the activity to which the parent has withheld consent is essential In order for the child to receive a free appropriate public education. The Secretary believes that this proposed regulation balances the Important principle of parent participation in their children's special education programs with the obligation of each public agency to en iure the continued provision of appropriate ipedal education and related services to all eligible children with disabilities. A new Comments has also been added to clarify this new requirement
2. Availability of Hearing Decisions to the Public
The Handicapped Programs Technical Amendments Act of 1983 amended section 615(d) of the Act by adding a new requirement that findings of fact and hearing decisions, with the deletion

of personally Identifiable Information, be made available to the public. The current regulations, at f 300.S0fl(a)(5), provide that a party to the hearing has the right to obtain written findings and a hearing decision, and that written findings and hearing decisions, with the deletioa of personally Identifiable information, must bo transmitted to the State advisory panel eatabilshed under subpart P. Therefore, the Secretary - proposes to amend paragraph (a)(5) of 1300.508 by adding the new statutory requirement.The Secretary invites public comment on whether additional regulatory guidance is needed to implement this statutory cb'. rge.
3. Officials Conducting State-level Reviews

Since the regulations for this program were published in 1977, a number of courts hava construed the requirements for impartiality of State-level review officials. Relying on tha legislative history of Public Law 84-142, courts have concluded.that the Congress intended to prohibit members of State boards of education, chief State school officers, and other State employees Involved in the education or care of the child from serving as review officiaU if initial due process hearing decisions are appealed to the Slite educational agency. See eg* Helms vJdcDaniel 857 F-2d 800 (5th Cir.) 1981. However, even with this prohibition, the legislative history of Public Law 84-142 emphasizes that the State educational agency remains responsible for ensuring that decisions In State-level reviews satisfy all applicable part B requirements. Therefore, the Secretary proposes to add a new paragraph (c) to 1300810 and has revised Comment 1 following the Section to clarify which officials may not conduct State-level reviews under this program.
D. State Complaint Procedures

On August 13,1988, the Secretary published a Notice of Proposed Rulemaking at 53 FR 31580 proposing to transfer the State complaint procedures from 34 CFR 78J80-7tL782, with minor modifications, to the program-specific regulations to which they relate.Because States receive an especially high volume of Education Department General Administrative Regulations (EDGAR) complaints alleging violations of requirements of part B of the Act ar.d this part, the Secretary proposes to Incorporate State complaint procedures in proposed IS 300.880-300.882. Based on the Department's administration of 
this program the Secretary believes thv




