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Senator Fat Pourchot
MEMORANDUM

D A T E : A p r i l 7 . 1 9 9 2

S U B J E C T : S B  153 , A n  A c t r e la t in g  to m e n ta l h e a l th .

I r e s p e c t fu l ly  re q u e s t a h e a r in g  a t th e  e a r l ie s t p o s s ib le  d a te  fo r S B  1 5 3 , A n  
A c t r e la t in g  to  m e n ta l h e a l th . T h e  p u rp o s e  o f th e  le g is la t io n  is  to  c le a r ly  
e s ta b l is h  p ro c e d u re s  fo r th e  p ro te c t io n  o f p a t ie n t 's  r ig h t s  in  e v a lu a t io n  a n d  
t r e a tm e n t fa c i l i t ie s .

R e c e n t ly , w e h a v e  b e e n w o r k in g  c lo s e ly  w i t h  m e n ta l h e a l t h  a d v o c a te s , th e  
A la s k a  M e n ta l H e a l th  B o a rd , th e  D e p a r tm e n t o f L a w  a n d  th e  D e p a r tm e n t o f 
H e a l th  a n d  S o c ia l S e rv ic e s to  m a k e  re v is io n s  to  th e  o r ig in a l b i l l in t r o d u c e d  
la s t s e s s io n . T h e  m o s t im p o r t a n t a d d i t io n s  h a v e b e e n in  th e  a re a  o f 
s a fe g u a rd s  a n d  o v e r s ig h t o n  p s y c h o t r o p ic  m e d ic a t io n s .

Y o u  m a y  re c a l l t h a t th e  S ta te  o f A la s k a  h a s  b e e n  in v o lv e d  in  l i t ig a t io n  o v e r 
th e  is s u e  o f fo rc e d  m e d ic a t io n  a t A P I. T h e  c h a n g e s  to  th is  le g is la t io n  
in c o r p o r a te  th e  re c o n  m e n d a t io n s  o f th e  In v o lu n ta r y  M e d ic a t io n  T a s k  F o rc e  
a n d  s h o u ld  s e t t le  th e  le g a l is s u e s  ra is e d  in  B ra n s o n  v . S ta te  o f A la s k a .

M y  s t a f f is  p r e p a r in g  b a c k  u p  m a te r ia ls  fo r c o m m it te e  m e m b e rs  a n d  th e  
p u b l ic . P lease c o n ta c t D a n  A u s t in  a t 4 6 5 -3 8 7 9  i f  y o u  h a v e  a n y  q u e s t io n s .
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SB 1 5 3 ,  "A n A c t  r e l a t in g  t o  m e n t a l  h e a lt h ."

Senator Pat Pourchot

The legislation w as introduced in th e sixteenth session a t th e request o f m ental 
health  services consum ei s an d  a d v o c a te s . The purpose of this A ct is to 
g u a ra n te e  that patients will h a v e  appropriate representation in decisions 
pertaining to  their treatm ent.

In 1987, a  patient a t  the Alaska Psychiatric Institution brought suit again st th e state  
for not providing a n  opportunity to  withhold informed consen t to  th e 
administration o f p sy ch o a ctiv e  m edication. A state  task fo rce  consisting of 
m ental health  professionals, a d v o c a te s  an d  attorneys m et for a  y e a r  a n d  a  
half to  rem an d  to leg a l issues raised in Branson v. S tate  of Alaska.

The draft J S  p re se n ted  to th e S e n a te  Health, Education an d  Social Services 
C om m ittee is a  revision of SB 153 incorporating the reco m m ed atio n s o f th e 
task force.

SECTIONAL SUMMARY

S e c . 1 The D epartm ent of Health an d  Social Services shall set stan d ards 
under w h ic h .e a ch  d esig n a ted  treatm ent facility will provide for th e 
p sy ch o lo g ical, so cial, vo catio n al, ed u catio n al an d  recreatio n al n e e d s  o f th e  
patient.

S e c . 2 Requires ail evalu ation  an d  d esig n ated  treatm en t facilities to  
adm inister treatm en t a n d  m edication only in a  m anner consistent with the 
statutes.

S e c . 3 A p atien t o rd ered  to re ce iv e  involuntary outpatient treatm en t m ay b e  
required to  u ndergo inpatient treatm ent when th e provider of treatm en t 
determ ines th a t an  ap p rop riate facility will a c c e p t  th e  patient a n d  th at th e 
p atien t is m entally ill a n d  likely to c a u se  serious harm to them selves or others.
In th at c a s e ,  th e  following statutes relating to  n otice a n d  hearing apply:

AS 47.30.795 Involuntary o u tp a tien t c a r e  for c o m m ite d  p erso n s

(c) If during the commitment period the provider of outpatient care 
determines that the respondent can no longer be treated on an outpa­
tient basis because the respondent is likely to cause harm to self or 
others or is gravely disabled, the provider shall give the respondent 
oral and written notice that the respondent must return to the treat­
ment facility within 24 hours, with copies to the respondent’s attorney 
and guardian, if any, the court, and the inpatient treatment facility. If 
the respondent fails to arrive at the treatment facility within 24 hours 
after receiving the notice, the professional person in charge may con­
tact the appropriate peace officers who shall take the respondent into 
custody and transport the respondent to the facility. If it is determined 
by the professional person in charge to be necessary, a member of the 
treatment facility staff shall accompany the peace officers when they 
take the respondent into custody.



§ 47.30.7*15 Alaska Statutes § 47.30.745

Sec. 47.30.745. 90-day commitment hearing rights, (a) A re­
spondent subject to a petition for 90-day commitment has, in addition 
to the rights .specified elsewhere in this chapter, or otherwise applica­
ble, the rights enumerated in this section. Written notice of these 
rights shall be served on the respondent and the respondent's attorney 
and guardian, if any, and may be served on an adult designated by the 
respondent at the time the petition for 90-day commitment is served. 
An attempt shall be made by oral explanation to ensure that the 
respondent understands the rights enumerated in the notice. If the 
respondent does not understand English, the explanation shall be 
given in a language the respondent understands.

(b) Unless the respondent is released or is admitted voluntarily 
following the filing of a petition and before the hearing, the respon­
dent is entitled to a judicial hearing within five judicial days of the 
filing of the prtition as sot out in AS 47.30.740(b) to determine if the 
respondent is mentally ill and as a result is likely to cause harm to 
self or others, or if the respondent is gravely disabled. If the respon­
dent is admitted voluntarily following the filing of the petition, the 
voluntary admission constitutes a waiver of any hearing rights under 
AS 47.30.740 or under AS 47.30.685. If at any time during the respon­
dent’s voluntary admission under this subsection, the respondent sub­
mits to the facility a written request to leave, the professional person 
in charge may file with the court a petition for a 180-day commitment 
of the respondent under AS 47.30.770. The 180-day commitment hear­
ing shall be scheduled for a date not later than 90 days after the

. respondent’s voluntary admission.
(c) The respondent is entitled to a jury trial upon request filed with 

the court if the request is made at least two judicial days before the 
hearing. If the respondent requests a jury trial, the hearing may be 
continued for no more than 10 calendar days. The jury shall consist of 
six persons.

(d) If a jury trial is not requested, the court may still continue the 
hearing at the respondent’s request for no more than 10 calendar 
days.

(e) The respondent has a right to retain an independent licensed 
physician or other mental health professional to examine the respon­
dent and to testify on the respondent’s behalf. Upon request by an 
indigent respondent, the court shall appoint an independent licensed 
physician or other mental health professional to examine the respon­
dent and testify on the respondent’s behalf. The court shall consider 
an indigent respondent's request for a specific physician or mental 
health professional. A motion for the appointment may be filed in 
court at any reasonable time before the hearing and shall be acted 
upon promptly. Reasonable fees and expenses for expert examiners 
shall be determined by the rules of court.
(0 The proceeding shall in all respects be in accord with constitu­

tional guarantees of due process and, except as otherwise specifically 
provided in AS 47.30.700 — 47.30.915, the rules of evidence and pro­
cedure in civil proceedings.

(g) Until the court issues a final decision, the respondent shall con­
tinue to be treated at the treatment facility unless the petition for 90- 
day commitment is withdrawn. If a decision has not been made within 
20 days of filing of the petition, not including extensions of time due to 
jury trial or other requests by the respondent, the respondent shall be 
released. (§ 1 ch 84 SLA 1981; am § 14 ch 142 SLA 1984)



S ec. 4  Expands, a t  th e  request o f the patient, those persons who m ay 
p articip ate in formulating the patient's individualized treatm ent plan. In 
addition to  th e  patient's counsel, guardian or d esig n ated  adu't, 
rep resen tatives m ay now include a  m ental health professional previously 
e n g a g e d  in th e patient's c a r e  outside of the evaluation or treatm ent facility 
an d  an o th er representative of th e  patient's ch o ice .
This section  also stipulates that th e  m ental health c a r e  professionals m ay not 
withhold an y  of th e evaluation or treatm ent information from th e patien t or 
others if th e  th e patient has signed a  w aiver o f confidentiality.

S ec . 5 A m ends on e sen ten ce  in AS 47.30.825(d) to  read: ‘When p ra ctica b le , 
th e  patien t shall b e  consulted as to  the patient's p referen ce  am o n g  forms of 
a d e q u a t e , m edically ad visab le  restraints including m edication, an d  that 
p re fe re n c e  shall b e  honored (CONSIDERED).'
S ec . 6 AS 47.30.825(c) is re e n a c te d  to provide th at a  patient c a p a b le  of giving 
informed co n sen t has th e  right to  g ive or withhold th at consen t to  m edication  
a n d  treatm en t when it is not a  crisis or im pending crisis situation as  d escrib ed  in 
AS 47.30.838(a)(1):

Sec. 47.30.838. PSYCHOTROPIC MEDICATION IN EMERGENCIES, (a) Except as 

provided in (c) of this section, an evaluation facility or designated treatment facility may 

administer psychotropic medication to a patient without the patient’s informed consent, regardless 

o f whether the patient is capable of giving informed consent, only if

(1) there is a crisis situation, or an impending crisis situation, that requires 

immediate use o f the medication to preserve the life of, or prevent significant physical harm to, 

the patient or another person, as determined by a licensed physician or a registered nurse; the 

behavior or condition of the patient giving rise to a crisis under this paragraph and the s ta ffs  

response to the behavior or condition must be documented in the patient’s medical record; the 

documentation must include an explanation of alternative responses to the crisis that were 

considered or attempted by the staff and why those responses were not sufficient; and

S ec . 7 A dds four (AS 47.30.836-.839) new  sections pertaining to PSYCHOTROPIC 
MEDICATIONS IN NON-EMERGENCIES, INFORMED CONSENT, PSYCHOTROPIC 
MEDICATIONS IN EMERGENCIES an d  COURT-ORDERED ADMINISTRATION OF 
MEDICATION.
AS 47.30.836 PSYCHOTROPIC MEDICATION IN NON-EMERGENCIES: Facilities 
m ay not adm inister psychotropic m edication  in a  situation that d o e s  not 
involve a  crisis without the patient's informed consen t unless the court



determ in es th at th e patient lacks the c a p a c ity  to g ive informed co n sen t a n d  
th e court a p p ro v es  use of the m edication.
AS 47.30.837 INFORMED CONSENT: Defines informed con sen t for th e  purposes 
o f th e  section  a n d  describes th e  facility's responsibility to  provide n ecessary  
information for th e  patient's decision. 'C om p eten t/ 'voluntary/ a n d  
'inform ed' a re  d efin ed  in detail.
AS 47.30.838 PSYCHOTROPIC MEDICATION IN EMERGENCIES: D escribes 'crisis' 
situation, w h o determ ines, an d requires docu m en tation  an d  consideration of 
alternatives. Limits 'crisis' period to  24 hours, requires th at conditions, 
m ed icatio n , d o se  a n d  m ethod of administration b e  sp ecified . M ay exten d  to 
3 'crisis' periods for a  total of 72 hours. Requires post-'crisis' consultation an d  
discussion with patient. Without court ap p roval, psychotropic m edications m ay 
not b e  adm inistered without the patient's informed con sen t for m ore than 3 
'crisis' periods.

AS 47,30.839 COURT-ORDERED ADMINISTRATION OF MEDICATION: Allows a  
facility to  obtain  court approval for th e  administration o f psychotropic 
m ed icatio n  under sp ecific  circum stan ces a n d  in a  sp ecified  m anner. The 
court must app oin t a  court visitor to  help determ ine if th e  patient is c a p a b le  of 
inform ed consen t. Describes docu m en tation  th e visitor must include in the 
report to  th e  court. Requires hearing within 72 hours. The court determ ines th e 
c o m p e te n c y  of th e  patient to g ive  informed consent. If the court rules th at th e  
p atien t is in c a p a b le  o f informed consen t, th e  court shall a p p ro v e  th e 
p ro p o sed  m edication. This applies to  th e initial com m itm ent period an d  is 
reco n sid ered  if th e  facility files a  petition to  extend or continue com m itm ent. If 
th e  p atien t b e c o m e s  co m p eten t a n d  gives informed con sen t, it shall b e  
d o cu m e n te d  in writing in the patient's file.
S e c . 8 AS 47.30.840(a)(9) is a m e n d e d  to read : ’A person undergoing 
evaluation  or treatm ent under AS 47.30.660-47.30.915 has the right to  reaso n ab le  
opportunity for indoor an d  outdoor ex ercise  an d  recreation ;
S e c . 9 New section  AS 47.30.847 PATIENT'S GRIEVANCE PROCEDURES:
Establishes a  patient's g riev an ce  p ro ced u re an d  requires e a c h  facility to 
d e s ig n a te  a  staff m em b er trained in m ental health consum er a d v o c a c y  to 
se rv e  a s  th e  patient's a d v o c a te , upon p atien t’s request, in bringing g rie v a n ce s  
a n d  pursuing redress.

S e c . 10 A dds a  final sen ten ce  to  AS 47.30.850 EXPUNGEMENT OF RECORDS: 
U ponJhe filing of the motion an d full re lease , the c o urt shall order the court

S e c . 11 R ep eals AS 47.30.825(e): ‘A patient has the right to b e  free from 
u n n ecessary  or ex cessiv e  m edication. Psychotropic m ed icatio n  m ay b e  
adm inistered only on th e order o f a  licen sed  physician w hen th e physician 
determ ines th at this m edication is in th e best interest of th e patient or will 
p reven t serious harm to  others.' Previous sections su p e rc e d e .
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A M E  N D M E N T

7-LS0866\G.I /  
Lauicrbach 

04/14/92

OFFERED IN THE SENATE 

TO: CSSB 153( )

BY SENATOR POURCHOT

Page 1, after line 2:

Insert a new bill section to read:

"* Section 1. AS 44.21.410(a) is amended by adding a new paragraph to read:

(8) provide visitors in proceedings under AS 47.30.839."

Page 1, line 3:

Delete "Section 1"

Insert "Sec. 2"

Renumber the following bill sections accordingly.

Page 7, after line 31:

Insert a new subsection to read:

"(j) In this section, "visitor" means a visitor provided by the. office of public advocacy 

under AS 44.21.410(a)(8)."

-1-



7-LS0866\G.2 ^  
Lautcrbach 

04/14/92

A M E N D  M E N T

OFFERED IN THE SENATE 

TO: CSSB 153( )

Page 7, line 7, after "all":

Insen "evidence presented at the hearing, including"

BY SENATOR POURCHOT

Page 7, line 8, after "litem,": 

Insert "the petitioner,"



WALTER J. SUCH EL, G O V E R N O R

OFFICE OF THE ATTORNEY GENERAL

D E P A I t T M E N T  O F  L A W

April 14, 1992:

Honorable Pat Pourchot 
Alaska State Senate 
P.O. Box V 
Juneau, AK 99811

Re: SB 153

Dear Senator Pourchot:

Dan Austin called this morning to request a fiscal note 
from the Department of Law regarding SB 153. As fiscal information 
was needed in a very short period of time, I am responding to his 
request in this letter format rather than with a fiscal note. If 
a formal fiscal note is required, please let me know and our 
Division of Administrative Services will prepare one.

SB 153 establishes the requirement that there be a 
judicial determination regarding the use of psychotropic medication 
over a patient's refusal to take the medication. These judicial 
hearings will require additional attorney time not currently 
required. It is our understanding that Alaska Psychiatric 
Institute (API) estimates that there will be about 20 "refusals" 
per year. I am not certain if the hospital believes that all of 
these refusals will result in judicial hearings, but even if they 
don't there will be attorney consultation time regarding the 
matter. The estimate from API does not include the hearings or 
consultations which will be required for the designated treatment 
beds at Fairbanks Memorial Hospital or Mt. Edgecumbe Hospital, or 
the proposed designated treatment beds at Bartlett Memorial 
Hospital. We would estimate that an additional 10 hearings or 
consultations would be needed each year to accommodate these 
facilities. Of course there will also be the general requirement 
that the attorney general's office provide training to treatment 
staff regarding issues such as treatment refusal procedures.

We estimate that an average of one attorney day would be 
spent on each judicial hearing. The estimate is predicated on the 
assumption that not all 30 of the refusals will end in a court 
hearing and that some of the refusals will result in seriously

REPLY TO:

□  1031 W 4th AVFNUE SUITE 200 
ANCHORAGE, ALASKA 99501-1994 
PH O N E: (907) 276-3550
FAX: (907) 276-3697

□  1st NATIONAL CENTER
100 CUSHMAN ST. SUITE 400 
FAIRBANKS, ALASKA 99701-4679 
PH O N E: (907) 452-1568 
FAX: (907) 456-1317

, □  P.O. BOX K-STATE CAPITOL 
JUNEAU, ALASKA 99811-0300 
PH ONE: (907) 465-3600 
FAX: (907) 463-5295

465-3603

03-C5LH



Honorable Pat Pourchot 
Alaska State Senate 
Re: SB 153

April 14, 1992
Page 2

contested hearings. The addition of 30 additional attorney days 
throughout the Department of Law cannot be quantified in a 
particular monetary sum. However, we do note that the Department 
of Law would be called on to represent the Department of Health and 
Social Services in the hearings and to consult and train regarding 
these issues on an ongoing basis. We caution that the addition of 
new duties at a time when budgets and staff are being drastically 
reduced should be avoided. It is doubtful that the Department of 
Law, which faces the loss of several civil division attorneys in 
the House Finance budget plan, will be able to respond to this new 
request for services without it adversely affecting other statutory 
requirements for representation.

Sincerely,

CHARLES E. COLE 
ATTORNEY GENERAL

By:

Assistant Attorney General

ELS/bap

cc: Dick Pegues
Paul Fuhs 
Deborah E. Behr
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D r u g g e d  p a t i e n t  
w i n s  j u r y  r u l i n g
API to pay $225,000 in 1987 case
By SHEILA TOOMZY
:vuiy News reporter

A m e n ia lly  i l l  w om an, In- 
Jr.':,.! '.rtrtltu t h e r W ill w ith  
o p o te n t p s y c h ia t r ic  d ra g  
th a t le f t  h e r p e rm an en tly  
d i s f ig u r e d ,  h a s  w o n . a 
$225,000 j i . r v  -ordiet ag a in s t 
the A la s k a  P sy ch ia tr ic  fnstl- 
tu ie .

The v e rd ic t , re tu rn ed  F r i ­
d a y  In  Anchorage S uperio r
Court, comes as the legisla­
ture considers netv rules 
governing forced medication 
of Involuntarily committed 
patients, particularly tho use 
of powerful anti-psychotlc 
drugs, which can have seri­
ous side-effects.

In general, Alaska doctors

have a legal- r ig h t to  foree- 
medicate p a tien ts  w ho  hava  
been In v o lu n ta r i ly  com m it­
ted.

B a rb a ra  N o v c l l t ,  a tf-  
year-old Anchorage woman, 
su ffe rs from  b ip o la r  d isease; 
w h ich  Is  character!**! b y  
a lte rn a tin g  cycleu o f depres­
sion and ex trem e m an ia . She 
has been t r a i ta d  fo r  yours 
w ith  lith iu m  carbonate , a 
mood ’T e v e le r "  r o u t in e ly  
used in  such cases.

Lithium is not on antlpty- 
chotlc drug and does not
genera lly  p roduce extrem e 
side-affects.

But periodically, Novell!

Plocoosce I’Oflft B-3, API
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