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Senator Fat Pourchot JONERU. A soass

(90/) .05 3/12

MEMORANDUM

DATE: April 7. 1992

SUBJECT: SB 153, An Act relating to mental health.

| respectfully request a hearing at the earliest possible date for SB 153, An
Act relating to mental health. The purpose of the legislation is to clearly
establish procedures for the protection of patient's rights in evaluation and

treatment facilities.

Recently, we have been working closely with mental health advocates, the
Alaska Mental Health Board, the Department of Law and the Department of
Health and Social Services to make revisions to the original bill introduced
last session. The most important additions have been in the area of
safeguards and oversight on psychotropic medications.

You may recall that the State of Alaska has been involved in litigation over
the issue of forced medication at API. The changes to this legislation
incorporate the recon mendations of the Involuntary Medication Task Force
and should settle the legal issues raised in Branson v. State of Alaska.

My staffis preparing back up materials for committee members and the
public. Please contact Dan Austin at 465-3879 if you have any questions.



SB 153, "An Act relating to mental health."

Senator Pat Pourchot

The I%glslatlon was introduced in the sixteenth session at the re%uest of mental
healt servmes consumelsand advocates, The purpose of this Act Isto
uarantee th ?]tPatlentsvw have appropriate representation in decisions
ertaining to their treatment.

In 1987, a 0patlent at the Alaska Psychiatric Institution brought suit against the state
ornotpr Vid |ng an opportunity to W|thhold Informed consentto the
a mln\sHatlo syc oa tive'medication. Astate task for econswtmq]of
eat essufnas advocdates and attorneays met for a year a
to remand to legal 1ssues raised In Branson v. Stdte of Alaska.

The draft JS presented tq the Senate Health, Education and Social Seyvices
Compmittee isa revision of SB 153 incorporating the recommedations of the

task force.
SECTIONAL SUMMARY

Sec. 1 The Department of Health and Social Seryices shall set standards
under which.each delgnated treatment facility will provide for the
Ba¥lcholog|cal social, vocational, educational’and recreational needs of the

ent

Sgc 2 Re(auwes ail evaluation ang desminated treatment facilities to
minister treatment and medication onfy Ina manner consistent with the

statutes.

Sec. 3 Apatiept ordered to receive |nvoluntar¥ outPatlenttreatmentmaybe
requwedt undergo mpatlenttreatmentwhen he provider of treatment
determines that an ap R priate facility will accept the patient and that the
patient ismentally il and “likely to cau'se serious harm to themselves or others.

Inthat case, the following statutes relating to notice and hearing apply:

AS47.30.795 involuntary outpatient care for com mited persons

(c) If during the commitment period the provider of outpatient care
determines that the respondent can no longer be treated on an outpa-
tient basis because the respondent is likely to cause harm to self or
others or is gravely disabled, the provider shall give the respondent
oral and written notice that the respondent must return to the treat-
ment facility within 24 hours, with copies to the respondent’ attorney
and guardian, ifany, the court, and the inpatient treatment facility. If
the respondent fails to arrive at the treatment facility within 24 hours
after receiving the notice, the professional person in charge may con-
tact the appropriate peace officers who shall take the respondent into
custody and transport the respondent to the facility. Ifit is determined
by the professional person in charge to be necessary, a member of the
treatment facility staff shall accompany the peace officers when they
take the respondent into custody.



§ 47.30.7*%15 Alaska Statutes § 47.30.745

Sec. 47.30.745. 90-day commitment hearing rights, (&) A re-
spondent subject to a petition for 90-day commitment has, in addition
to the rights .specified elsewhere in this chapter, or otherwise applica-
ble, the rights enumerated in this section. Written notice of these
rights shall be served on the respondent and the respondent's attorney
and guardian, if any, and may be served on an adult designated by the
respondent at the time the petition for 90-day commitment is served.
An attempt shall be made by oral explanation to ensure that the
respondent understands the rights enumerated in the notice. If the
respondent does not understand English, the explanation shall be
given in a language the respondent understands.

(b) Unless the respondent is released or is admitted voluntarily
following the filing of a petition and before the hearing, the respon-
dent is entitled to a judicial hearing within five judicial days of the
filing of the prtition as sot out in AS 47.30.740(b) to determine if the
respondent is mentally ill and as a result is likely to cause harm to
self or others, or if the respondent is gravely disabled. If the respon-
dent is admitted voluntarily following the filing of the petition, the
voluntary admission constitutes a waiver of any hearing rights under
AS 47.30.740 or under AS 47.30.685. Ifat any time during the respon-
dent’s voluntary admission under this subsection, the respondent sub-
mits to the facility a written request to leave, the professional person
in charge may file with the court a petition for a 180-day commitment
of the respondent under AS 47.30.770. The 180-day commitment hear-
ing shall be scheduled for a date not later than 90 days after the

. respondent’s voluntary admission.

() The respondent is entitled to a jury trial upon request filed with
the court if the request is made at least two judicial days before the
hearing. If the respondent requests a jury trial, the hearing may be
continued for no more than 10 calendar days. The jury shall consist of
SiX persons.

(d) Ifajury trial is not requested, the court may still continue the
hearing at the respondent’s request for no more than 10 calendar
days.

(e) The respondent has a right to retain an independent licensed
physician or other mental health professional to examine the respon-
dent and to testify on the respondent’s behalf. Upon request by an
indigent respondent, the court shall appoint an independent licensed
physician or other mental health professional to examine the respon-
dent and testify on the respondent’s behalf. The court shall consider
an indigent respondent's request for a specific physician or mental
health professional. A motion for the appointment may be filed in
court at any reasonable time before the hearing and shall be acted
upon promptly. Reasonable fees and expenses for expert examiners
shall be determined by the rules of court.

(0 The proceeding shall in all respects be in accord with constitu-
tional guarantees of due process and, except as otherwise specifically
provided in AS 47.30.700 — 47.30.915, the rules of evidence and pro-
cedure in civil proceedings.

(9) Until the court issues a final decision, the respondent shall con-
tinue to be treated at the treatment facility unless the petition for 90-
day commitment is withdrawn. If a decision has not been made within
20 days of filing of the petition, not including extensions of time due to
jury trial or other requests by the respondent, the respondent shall be
released. (8 1 ch 84 SLA 1981; am § 14 ch 142 SLA 1984)



Sec, 4 Expands, at the request of the patient, those persons who may
participate in formylating the patient's individualized treatment plan. In
addition to the patient'scounsel, guardian or designated adu't,
representatives may now include'a mental health P_rofessmnalrﬁrevmusl¥_
engaged nthe patient's.care outside of the evaluation or treatment facility

and another representative of the patient's choice.

This sectjon alsg stipulates that the mental health care professjonals ma}/ not
withhold any of the evaluation or treatment information from the patient or
others ifthe’the patient has signed a waiver of confidentiality.

Sec. 5 _Amends one sentence in AS 47'30'8'25(td) to read: ‘When practicable,
the patient shal| be consulted as to the patient's preference among forms of
adequate, medically advisable restraints including medication, and that
preference shall be"honored (CONSIDERED).

Sec. 6 AS47.30.825(C} sreenacted to proyideihaha patient ca able,of?iving
mfarmed consent has, herlghttqgwe_orwnh old that'consent t edlcgtgn
and treatment when itisnot'a crisis or impending crisis situation as descrioed in

AS47.30.838(a)(1):

Sec. 47.30.838. PSYCHOTROPIC MEDICATION IN EMERGENCIES, (a) Except as
provided in (c) of this section, an evaluation facility or designated treatment facility may
administer psychotropic medication to a patient without the patient’s informed consent, regardless
of whether the patient is capable of giving informed consent, only if

(1) there is a crisis situation, or an impending crisis situation, that require

immediate use of the medication to preserve the life of, or prevent significant physical harm to,
the patient or another person, as determined by a licensed physician or a registered nurse; the
behavior or condition of the patient giving rise to a crisis under this paragraph and the staffs
response to the behavior or condition must be documented in the patient’s medical record; the
documentation must include an explanation of alternative responses to the crisis that were

considered or attempted by the staff and why those responses were not sufficient; and

ertaining to PSYCHOTROPIC
CONSENT, PSYCHOTROPIC
ERED ADMINISTRATION OF

Sec. 7 Adds f
MEDICATIONS
MEDICATIONS
MEDICATION.

AS 47.30.836 PSYCHOTROPIC MEDICATION IN NON-EMERGENCIES: Facilities
may not administer ps¥chotro,p|c medication ina situation that does not
involve a crisis without the patient's informed consent unless the court

our (AS 47.30.836-.839? new sectio
IN NON-EMERGENCIES, |
IN EMERGENCIES and COURT-OR



determines that the patient lacks the capacity to give informed consent and
the court approves use of the medication.

AS 47.30.837 INFORMED CONSENT: Defines |nformed consent for the purposes
of the sectlon and descnbes the facility’s responsibility to provide necessary
information for th ernatlents ecision. ‘Competent/ "voluntary/ and
'Informed" are defined in detail.

AS 47.30. 83% P&YCHOTROPIC(]\/IEDICATION IN EMERGENCIES: Deschlbes Crisis
||tuat|on who determines, an requn documentation and QOHSI eration of
ternatlves L|m|ts Crisls’ enod to 4 ours, re%unesthat conditions,
medication, dose and met od of administration be s ecified. Ma¥ extend to

3.'crisis! periods for a total of 72 hours. Requnes post- cr|3|s consultation and
discussion with patient. Without court approval, psychotropic medications may

not be administered without the patlent |nform dconsent for more than 3

‘Crisis” periods.

AS 47.30.839 COURT-ORDERED ADMINISTRATION OF MEDICATION Allows a
acmtg to obtain court aPprovaI forthe admlndstratlon ofPsyc otropic

at|on under specific circumstances and Ina specified manner
eourt mHs rngomt court visitor to nelp determine [fthe atlenﬁlsca% eof
Informe % ent. Describes documentation hevmtorm stinclude |
report to t ecourt Requires hearing within 72 hours. The courtdetermlnesthe
competenc 0 thepatlenttoglve mformed consent, Ifthecourt rulesthatthe
atlentlsmca able of informed consent th ecourts all agrnrovet e
roposed medication, This applies o th e Initial commitment period and is
reconsidere |fthefaC|I|ty files a ;t)etltlon to extend orcontlnuecommltment If
the patient becomes competent and ?wes Informed consent, it shall be
documented inwriting inthe patient's fife

Sec. 8 AS47.30. 840S%)t?)gﬁamended to read: EI)Jerson underPom

evaluation or treatm er AS47.30.660-47.30, 91 has the rightto r%asonable
opportunity for indoor and outdoor exercise and recreation;

Sec. 9. New section AS47.30.847 PATIENTS GRIEVANCE PROCEDURES:

Establishes a patient's grievance procedure equires each facilit
designate a sF%af fmem ertralneoPln mental %ealth%onsumeradvo Xc to

SeTyE as the patient’s advocate, Upon patients request. n bringing griévances
an pursumgpredress Pon P | ging g

Sec. 10 Adds a final sentence to AS47.30.850 EXPUNGEMENT OF RECORDS:
UponJhe filing of the motion and full release, the court shall order the court

Sec. 11 Repeals AS47.30. 825g%) ‘A patlenthas the right to pe free from
unnecessary or excessive medication. Psy ch%tro pIC medlcatlon may be
administereq onIK on the order ofa |censed physician when the physician
determines that this medication isinthe best intefest of the patient or Wil
prevent serious harm to others." Previous sections supercede.
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7-LS0866\G.1 /
Lauicrbach
04/14/92

AME NDMENT

OFFERED IN THE SENATE BY SENATOR POURCHOT
TO: CSSB 153( )

Page 1, after line 2;
Insert a new bill section to read:
"* Section 1. AS 44.21.410(a) is amended by adding a new paragraph to read:

(8) provide visitors in proceedings under AS 47.30.839."

Page 1, line 3:
Delete "Section 1"

Insert "Sec. 2"

Renumber the following bill sections accordingly.

Page 7, after line 31:
Insert a new subsection to read:
"(j) In this section, "visitor" means a visitor provided by the. office of public advocacy

under AS 44.21.410(a)(8)."



7-LS0866\G.2 ~
Lautcrbach
04/14/92

AMEND MENT

OFFERED IN THE SENATE BY SENATOR POURCHOT
TO: CSSB 153( )

Page 7, line 7, after "all":

Insen "evidence presented at the hearing, including”

Page 7, line 8, after "litem,™:

Insert "the petitioner,"”



WALTERJ.SUCHEL, GOVERNOR

REPLY TO:

o 1031 W4th AVFNUE SUITE 200
ANCHORAGE, ALASKA 99501-1994
PHONE: (907) 276-3550

OFFICE OF THEATTORNEY GENERAL FAX: (907) 276-3697

0 1st NATIONAL CENTER
100 CUSHMAN ST. SUITE 400
FAIRBANKS, ALASKA 99701-4679
April 14, 199: PHONE: (907) 452-1568

FAX: (907) 456-1317

.0 PO. BOX K-STATE CAPITOL
JUNEAU, ALASKA 99811-0300
PHONE: (907) 465-3600
FAX: (907) 463-5295

DEPAItTMENT OF LAW

465-3603

Honorable Pat Pourchot
Alaska State Senate
P.O. Box V

Juneau, AK 99811

Re: SB 153

Dear Senator Pourchot:

Dan Austin called this morning to request a fiscal note
from the Department of Law regarding SB 153. As fiscal information
was needed in a very short period of time, 1 am responding to his
request in this letter format rather than with a fiscal note. If
a Tormal fiscal note is required, please let me know and our
Division of Administrative Services will prepare one.

SB 153 establishes the requirement that there be a
judicial determination regarding the use of psychotropic medication
over a patient®s refusal to take the medication. These judicial
hearings will require additional attorney time not currently
required. It is our understanding that Alaska Psychiatric
Institute (APl) estimates that there will be about 20 "refusals™
per year. I am not certain if the hospital believes that all of
these refusals will result in judicial hearings, but even if they
don"t there will be attorney consultation time regarding the
matter. The estimate from APl does not include the hearings or
consultations which will be required for the designated treatment
beds at Fairbanks Memorial Hospital or Mt. Edgecumbe Hospital, or
the proposed designated treatment beds at Bartlett Memorial
Hospital. We would estimate that an additional 10 hearings or
consultations would be needed each year to accommodate these
facilities. Of course there will also be the general requirement
that the attorney general®"s office provide training to treatment
staff regarding issues such as treatment refusal procedures.

We estimate that an average of one attorney day would be
spent on each judicial hearing. The estimate is predicated on the
assumption that not all 30 of the refusals will end iIn a court
hearing and that some of the refusals will result in seriously

03-C5LH



Honorable Pat Pourchot April 14, 1992
Alaska State Senate Page 2
Re: SB 153

contested hearings. The addition of 30 additional attorney days
throughout the Department of Law cannot be quantified 1iIn a
particular monetary sum. However, we do note that the Department
of Law would be called on to represent the Department of Health and
Social Services in the hearings and to consult and train regarding
these issues on an ongoing basis. We caution that the addition of
new duties at a time when budgets and staff are being drastically
reduced should be avoided. It is doubtful that the Department of
Law, which faces the loss of several civil division attorneys 1in
the House Finance budget plan, will be able to respond to this new
request for services without i1t adversely affecting other statutory
requirements for representation.

Sincerely,

CHARLES E. COLE
ATTORNEY GENERAL

By:
Assistant Attorney General
ELS/bap
cc: Dick Pegues

Paul Fuhs
Deborah E. Behr
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Drugged patient

W ins jury ruling
API to pay $225,000 in 1987 case
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